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YIAHIU

IIpog. op Momup Jlpazauesuh, UDK 336. 763:332. 1
IIpasnu ¢paxyauien, I[loozopuya (M3BOPHM WIAaHAK)

IIponaja akuuja npenyseha crparemikumM MHBECTUTOPUMA

Pe3nme

IIpooaja axyuja tipedyseha ciipaitiewtkum UHBeCTUIIOPUMA TPeOCiliasba, Toped
AKUUOHAPCIIBA 3AUOCACHUX UL MACOBHEe 8ay4epCKe Upusailiu3aylije, cacillasH Ouo 20-
ioso csux iipozpama tpusaiiuzaviije. Yaanax o0yxsaitia weiliupu iloznaema: OCHOBHU
ipuciityiiu (uau exHuke) iipoddje akyuja (jasHa aykuuja, jasHo Haomeilarbe ual ileH-
Oep u OupeKitiHuL IpezosopuL), pouedypa jasH0Z HAOMEIArbd, OCHOBHA CAOPHCUHA Y20-
80pa 0 KYHOBUHU AKULA U HeKa HUIara UOCIUILPUSAIIU3ALUOHOZ YIPAsbatba ipedy-
3efiem. [la Ou ipusykane cilipare unseciliuLitje u 00e3dujeOuUNe TUPAHCTIAPEHIUHY Tpusa-
wu3ayujy, seauxu 6poj 3emasma ce otipedujeauio 3a pooajy iyitiem jasHOZ HAOMEarba
ca upoilucusarsem itieHoepcke upoyedype (¢hase tlocitiyiika, oojasmusarse o3usa 3a
Haomeillare, otisaparbe U 8PeOH08abe LIOHYOd, 00AyHUBarbe U 00jas/bUBANe Pe3yAilia-
iia u 3axmwyuusare yzosopa). Camu yzo8opu o Upooaju akyuja cilpailieutKum uHse-
CHUUILOPUMA UMAJY Y OCHOBU UCTLY UAU CAUYHY CIUDYKILYDY OOHOCHO OTUITIU TPUCILYil
Y2080pY KOjU je Kapakilepuciiuiar 3a AH2A0CAKCOHCKO 1paso.

Kmwyune pujeuu: ciipaitieuiku uH8eCHIUILOP, tle0eHCKA Upoyedypa. y2080p 0 Upooaju
axkuyuja.
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ITponaja akumja npeny3eha crparemkum mHBecTUTOpUMAa U “public offering”, mpe-
CTaB/bajy MeTOfe MpuBatu3aiuje ~npeny3ehe mo mpemysehe” (“One-by-one privatiza-
tion”) m mopey MacoBHe (BaydepcKe ) IpUBaTH3alyje, CACTBAHM Cy IO BehinHe mpuBaTu-
3aIMOHUX TporpaMa 3emMasba y Tpamsumju. [Tpopaja akimja (BehuHCKOr mim 3HaYajHOT
yuemha y karmrany npeny3eha) je “arpakruan’ MeTon Koju Tpeba ja MpOMOBHIIIEC U
00e30jeu MpwinB Kanurana y npeny3ehe, MUPEeKTHAX CTPAHNX WHBECTHUIINja, MOTICPHY
TEXHOJIOTHje, MeHariepcku know how-a, 1 a yHanpujenu yrpasibaibe (oceGHO y Beu-
KoM Opojy mpemy3eha Koja XUTHO 3aTHjeBajy IpecTpyKTypuparbse). [Ipuctym je 3a Biame
BaKaH HE CaMo ca CTaHOBHIIITa NOOOJbIIIaa CTarba 1 YONIIITe IpepopMaHCH pefy3e-
ha, Beh n 360r 3HAUaHOT TONPHHOCA AP>KaBHOM OyrieTy. CTpaTelki HHBECTUTOPH (CIie-
[WjJTHO CTPaHM) C& OBOM METOJIOM IIO3MBajy Jia TI0 NPABHITY, Y “KOMIIETUTHBHOM IIO-
cTynKy” ( MoceGHOM TEXHWKOM, ITyTeM TEHflepa WM ayKIHje) WM Y AUPEKTHAM IIPEro-
BOpHMa KyIle akiijje OJHOCHO 3aKjbyde yroBop o Kymopunu (“‘Share acqusition agree-
ment”, ’Share sale and purchase agreement").

OcHoBH NpHCTYIH Y NPOAAAjH AKIHja ¥ IPABHA peryJjaTHBa

Axije npeny3eha cy 1o paBmiy, BIACHACTBO aKIMOHAPA W aKIMOHAP UX MOXKE
npopaTi OOMYHO KOMe Xohe U 1o OWIO0 KOjo] IMjeHr. Y TOBOPH (4 O TIPOAajy akiuja) y
MIPHHIMIY, HACTajy, TaKo IITO je[lHa CTpaHa CTaBha TIOHYY IPYroj CTpaHu, Koja Ty Mo-
Hyfy npuxsBara. [loHy/a m mpuxBaTame Cy pajEbe (M3jaBe BOJba, Y TOM CMIITY OJUTyKe
TIOHY/IOIA ¥ IOHYHEHOT') KOoje BOJIE 3aKJbyUeHhy YTOBOpa O MPOJaju akiuja (ca mpeHo-
COM BIIACHUIIITBA Y CKIIATY ca MPOIICAMA KOjH PETYIIHIILY IPEHOC XapTHja Off BPUjeTHO-
cTH). AKIHje ce MOTY TPOJIaBaTH AUPEKTHO n3Meby nMaora (BJIacHUKa) 1 KyIIa aKId-
ja. 1 IpeKko (PUHAHCHICKUX MmocpefHuKka (wi. 4 3aKoHa O XapTujama Off BPHjEIHOCTH).
TproBuHa ca akijama BpIIH Ce 1O TPaBIITY, Ha TPKUIITY Kanuraia:6ep3u, Ha KOjoj ce
IO CTPOro YTBphHEeHNM MpaBWIMMa TPryje ca akirjaMa KoMiaduja Koje ce Kotupajy (“li-
sted shares”) mm Ha BanOGep3aHcKoM ypeheHoM TpskumiTy:T3B. “Over-the counter market
U CIL, TTIje ce oMoryhyje TproBame BIIacHIMMA aKIyja KOje He UCIyHbaBajy KpUTepHjyMe
3a TpucTyn Ha O6ep3u (1 6e3 TPSKUINTa KalnuTana cMaTpa ce HeMa TpaHCTIapeHTHE TIPH-
BaTm3anyje). Y MOCTYIKY IpUBaTH3alyje, Ipofiaja akiyja BEJIMKOT Opoja KOMIIaHuja Bp-
1M Cce ¥ BaH (OPraHM30BaHOT' ) TPXKUIIITA KanuTaia OIIo MITO Ce HBHUXOBE akijje He KO-
THPAjy HAa TPXKUIITY, OWIIO IITO TPXKUINTE KaUTAIA HUje pa3BUjeHO WIH IITO ce KPO3
noceOHy TEXHUKY Mpoyiaje (HIp. jaBHY TEHEP) OAHOCHO AMPEKTHE MPEroBOpe ca CTpa-
TEUIKIM MHBECTUTOpPHMA OYeKyje IMOcTH3ame Behe IujeHe WM MOBOJBHUjUX YKYITHUX
ycIioBa mpopaje (Hp. y OfHOCY Ha MHBECTUIHje 1 ““pexalmmranyjy” npeny3eha, corm-
jaJTHY TTaKeT ¥ CII. ).

HesaBrcHO op KynoBuHe akiyja Ha Oep3u, YOOMJIajeHH MPUCTYIH Y 3aKIbYICHY
yroBopa O KyNOBMHY BEhMHCKOT MIJIH 3HAYAJHOT IMjeNa aKkiyja y 3eMibama Y TPaH3UIUji
Cy: jaBHO HaMeTarba win jaBau TeHgep (public tender, offre publique de vente) D u -
pexTHH nperoBopu (negotiation). ITponaja nMoBuHe, oGjekara (assets) WM MaInX Hpe-
my3eha BpIm ce myTeM jaBHe aykimje (public auction), Tie ce crieluIIHE YCIIOBH U Ta-
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paHIgje Kof pofaje He TOCTaBibajy. [IpskaBse y ofipehennM cirydajeBuma, Hamme, orpa-
HM4aBajy cIo0Ofy CTpaHa M 3aKOHMMA WM MOA3aKOHCKIM aKTHMa, 00aBe3yjy Ha KO-
purhere (hOpMAaTHOT MOCTYIKA (HaMeTarba ), MOCeOHNX TeXHUKA MPOaje, OMHOCHO
yCTyIarba paJioBa: jABHOT HaMETama (jaBHE JIMIATAIHje, TEHIepa) WX jaBHE ayKIWje U
TIPOITHCYjy TPOIENYPY ¥ MpaBwWia Koja ce MMajy cujequTy (HIp. ¥ BaH MIPUBATH3AINO-
HOT IIpoIieca KO yroBopa O IPOfiaji MHBECTHIMIOHE OIpeMe, YTOBOPa O Jijely, yroBopa
o rpabemy). Ann, 1 TaMO T7ije He MOCTOju 00aBe3a, BIACHUIM Ce ONPENjesbyjy U MPOIH-
cyjy hopmaitHy Tporeypy, HapodnTo KOJ pofiaja y MebyHapomHym okBupuma. CBpxa
OBMX HauWHA 3aKJby4MBaH-a yroBOpa je ToceGHO Jja pofIaBal] Moxe Jia Oupa uameby
BUIIIE TIOHYAa ¥ THME J1a M3AejCTBYje HAJIOBOJbHUjE YCIIOBE YTroBOpa, y3 00e30ebeme
jemHaxkux (paBHONPABHUX) YCIIOBA 3a CBE MOHyhaye.

Jasna aykimja (public auction) je HaumH popaje, ryje ce MOoHya IfjeHe yIecHuKa y
ayKIWjI cMaTpa ce Kao MOHYAA 3a 3aKJbydeHe YroBopa (M TO Tako IITO BHINA NOHYHA
UCKIbYy4Iyje mpeTxonny). [Tporenypa ayimjcke npopaje moppasymmjeBa ogpebene ase:
oIJIallaBabe MPOfaje, YIIO3HABALE ca MPEIMETOM IpOoJiaje, HanMeTambe (JIMIUTanyja),
3aKJby4MBaIbe MPOJaje OJIYKOM ayKioHapa ("magoM yekuha’ Wid Ha [pyru yooudaj-
HM Ha4YWH NPUXBaTa ce MOHYy/a ¥ TaKO 3aKJbydyje YrOBOp) 2), YobuuajeHa je nofijena Ha
“enrnecky aykimjy” (English auction) n “xomanpcky aykumjy” (Dutch auction) u o6e ce
KOpYCTe Kao TEXHUKe Mpofiaje KO T3B. Majie puBaTu3anje. IIpBa npencrasba HapMe-
Tame y KOMe ce MoveTHa nujeHa (opebena y ckiamy 3a mpoljeHOM BpHjeJHOCH aKIyja
WM ipyre IMOBUHE, U TO IO IIPaBIITy, Ka0 MAHMMAJIHA [jeHa) HoBehaBa 3a BHILLY Lyje-
HY, JOK HE OCTaHe YUEeCHHK ca ca MOHYIOM Hajsuilie ijene. Koy mpyre moyeTHa npjeHa
ce yTBpbyje 3HaTHO BHIlle O] MIMIHAJIHE [jeHe, UCTION KOje ce aKIWje WK CPEJCTBA,
He Mory nponaru (amnp. y Kazaxcrady nmoyetHa rujera Mmopa 6ure 100 1myTa Buiiia o M-
HUMaJIHe [jeHe- npema [IpaBmiiHuKy 0 mponenypy mpofiaje akimja Ha aykuujn). U (y
jemHOj BaprjaHTH ) polieca HaJMeTarba MOYeTHA IjeHa ce cMarbyje 3a (HIKY) 00jaBibe-
HY LjeHy IOK jeflaH Of] yYeCHNKa He MPUXBATH Ja Ky aKlyje WU CpefiCTBa 1o 00jaB-
JbeHOj (announced) 1mjeHmN.

JaBHo HagMeTam-€ NN jaBHU TeHe] MOApa3yMjeBa IIPUCTYII ITe ce Y CKIIaAy ca YH-
npHje; yTBpHeHNM CeTOM YcIioBa 1 (hOpMAITHOM TIPOIIEYPOM, TTO3MBajy TOTESHIH] aJTHA
KYIIH Aia TIOJTHECY NOHY/E, BPEIHY]Y Te TIOHY/e 1 3aKJby4ye YTOBOP O KYIOBHMHY aKIyja.
To je OTBOpeHN cuCTeM: CBY 3aMHTEPECOBAHM MO3MBAjy CE OIVIACOM Jia TIOJJHECY TTOHYJE,
00e30ebyje ce HaMeTame 1 pyXka ofipeheHa CUIrypHOCT ¥ HENPHUCTPAcHOCT Y U360py

1. Y HameM 3aKOHOJIaBCTBY U NPABHOj JUTEpaTypHd IPaBH ce NUCTUHKIHKja U3Meby 3akipyuema
yroBopa IyTeM jaBor HajMeTama (KopuirhemeM U n3pa3a jaBHa JTUIUTALUTAIA]ja Y HCTOM 3Ha-
4yery) U 3aKJbyueha YroBopa IyTeM NpUKYIUbakba MOHya. Pa3nuke ce yriiaBHOM CBOJe Ha TO a
y OBOM JIPYIOM CIIy4ajy KOj NpHUKyIUbamka IOHYAA, MO3UB ce ymyhyje mojequH4YHO ofpebHOM
OJJHOCHO OrpaHMYeHOM Opojy JHIa, y3 ITO Moryhe jefHOCTaBHU]jy IPOLEAYPY CeleKIHje, OHO-
CHO Ha OHO LITO pa3jMKyje THIOBE jaBHOT HajMeTama (TeHAepa) : Ha OTBOPEHU U 3aTBOPEHHU
(open and closed). B. ITonos [1., YroBop 0 Kymompopaju WHBECTHIHOHE onpeme, nucc. HoBu
Cap, 1984 r. crp. 79, m Muhosuh M., 3aksbyunBame yroBopa jaBHUM HapMeTameM, IIpaBHE
KuBoT Op. 10-12/88 crp. 1513.

2. Munapen Opamkuh: 3akibyunBame yroBopa o npopaju, beorpam 1986. crp. 55-59.
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noHyhadya. OGUYHO ce 3aXTHjeBa MprnpeMa OOMMHE TeHAEPCKe JJOKYMEHTaIHje, CTPUK-
THO TIOIIITOBAK-€ POKOBA M APYIrUX 3axTHjeBa. TeHep ce japiba 1 Kao “3aTBOPEHU CH-
crem” (closed ili selective tender). Kop 3aTBOpeHor TeHuepa, camo onpebena nuia n3a-
OpaHa of pOofIaBIa, HEMIOCPETHO ¥ TOjeIMHAYHO TI03MBajy Ce Jla IIOJHECY CBOje MOHYJIE.
OBaj HauMH KOPYICTH C& HAPOUUTO KOJT Tpofiaje mpeny3eha hmpMama U3 ucre wim citmd-
He OpaHIlle, ca HeKaJl jeTHOCTaBHUjOM M Makbe (hOPMATHOM MPOLIEAPYOM, HETO 32 jaBHO
(OTBOpEHO) HaMeETarbE.

Mupexran nperosopu (direct negotiation) je TeXHuKa Kaj MOTEHIW]aJHI KyTal| 1
IpOfiaBall YCIOCTaRIbajy HEIIOCPEHI KOHTAKT U IIPErOBapajy O CBUM ejieMeHTIMa Oy-
nyher yroBopHor opsoca. VI mperoBopu Tpeba (MIeatHo) fa pecyITHpajy ¥ 3aK/bydety
yroBopa Koju je modap 3a oGje crpane (“‘win-win situation, not win-lose”), rue yJaecHuIm
y TIPEroBOprMa HacToje Ma Haby KpeaTHBHO pjellieihe M TaKO OCTBape IWbEBe KOje Cy
TIOCTABHIIL

3a IupeKTHe peroBope Hije 110 MPaBIITy, TOTPEOHO CITPOBECTH MoceOHy hopMat-
Hy npouenypy. CTpaHe MOTYy yrOBOPUTH OCHOBHH OKBHUP 3a MperoBope (ca MOTIHCHBa-
HEM CIIOPa3yMa O TOBjePIBUBOCTH, 00ABE3HOM TOKYMEHTAIMOM U CJ1. ). OGHYHO ce 3a-
THjeBa McnuTHBabe (investigation) crama, ¥ He3aBUCHA €KCIIEPTCKaA OlfjeHa (PUHAHCH]-
CKUX ¥ KOMepIHjaJIHUX mociioBa npeny3eha. M mpopasary yecTo fiaje TOTEeHIN]aTHOM
KYIIIy TIePHOT] €KCITy3UBHOCTH, Y OKBHPY KOT OBaj Mpubariba cBe MoTpebHe nH(popMa-
uje 1 naje mouymy (bindig offer). Y ompenennM 3eM/bama MPUIKKOM IIPOfaje KOMOUHY-
jy ce eneMeHTH IperoBaparma ca TEHIepcKoM IporenypoM. Tako, HIp. IpeMa puBaT-
3aIMOHUM TTpornrcuMa 1 nipakcu Jleroruje (JIaTBe) mOHyIHOU MOpajy MOMHAJETH CBOjE
IpYBaTH3alMOHE MPETOre WK IOHYHE Y OBUPY MpeiBIHEHOT poKa y 3anehedeHnM Ko-
Beprama. HakoH mpoTeka poka KOBepTe ce 0TBapajy ¥ IPETOBOPH IIOUMELY Ca MOTYIIIM
(prospective) KymipMa, y3 TOjalllibaBabeM CaIpsKUHE MPEeIora, MOJHUjeTHX business
rraHoBa u ci1. [TorennmjamanM KymimMa oMoryhasa ce ia mocjere npeny3ehe u ja Bone
“due diligence”, kako Tipuje MOAHOIICHa TPEJJIOra, TAKO W 3a BpUjeMe MperoBopa. Y
Pymynuju ( Ha ocHoBy Omyiyke Biage 6p. 55 on 2 debpyapa 1998 npopaja myrem mu-
TPEKTHUX [IPEroBopa BPILIH CE Y CITy4ajy Onpefjeibarba 3a CTPATeIKe HHBECTUTOPE WK
KaJ| HAKOH OIvIalllaBarba Mpofjaje Cce jaBh caMo jeiaH noHynwial, VHujaTiBy 3a npero-
BOpE MOT'Y IaTH ¥ IIPOAaBall ¥ 3aMHTEPECOBAHU CTPATEIIKY HHBECTHTOP. Y BE3U Ca HAM-
jepaBaHOM TIPOfajOM TIPHIIPEMa ce TIPE3EHTAMOHN TOKYMEHT, a IpOofjaBal] MOKe nMe-
HOBAaTH U eKcrepre 3a nomoh y u3paau JoKyMeHTa (KOju ce aje 3arHTepecCOBaHUM Y3
MOTITUC CIIOpa3yMa O MOBjeP/LUBOCTH ) M KOHCy/ITaHTe KoMIcuju Koja opraiusyje u Bo-
mu iperoBope. [Tponasar je ayskaH 1a 00jaBy NPOMIajy y IEHTPAJIHOj IITaMIi 1 Ha H-
TepHeTy ( ¥ ’HOCTPAHO] aKO Ce TPasKi CTPaH! HHBECTUTOP ) HajMarbe 15 JaHa off moveT-
Ka TperoBopa, anu He Buirre off 30 JaHa npuje maHa TOHOIIEHha TIOHY/A. Y YeCHUIIN MO-
JaKy rapaHTHE neno3ut (3% of o0jaBibeHe IjeHe ) W MOJHOCe TOoHyIe y ompehHoM
POKy (ca IpjeHOM, MoanuTeTMa Tiaharba, TPEIOroM WHBECTHIM]ja U YBPCTOM 00a-
BE30M O BAIMAHOCTH MOHYJE). [JUpeKTHH MPEroBopu ce OfBHjajy Ha Ga3u Kiiacuhuka-

3. Anne Cunningham and Christopher St Cartmail, How to buy or sell a private company, London
1997. cTp. 7
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IHje MoHy/Ia Koje omo0pasa 3a Benuka npeny3eha ynpasau onoop npopasna ([IpxkaBHor
BasicHrUKoOr poHna). Ca okoHUameM nperosopa Kommcrja yrpbyje npemior 3a npo-
J1ajy aKiyja IMOHYAUOIY ca HajOOJbOM TIOHYIOM, KOjH! CaJIpsKu U KJlay3yJie Koje Tpeba yK-
JHYYUTH KYTIONPONAjHAM YTOBOPOM.

Iporienypa jaBHe ayKigje U jaBHOT HaMeTarba (TeHepa), IpuxBara ce u ypebyjy y
Behoj mm Mam0j Mjepu y 3emibama y Tpamsumju (Hip. Mabapckoj, [Torsckoj, JInTea-
uuju, Ectoruju u ap. ). [Ipu TOM ce KopucTe 1 KOMOUHY]Y pjelietba KOHTHHEHTAIHOT 1
aHITI0-CaKCOHCKOT TIpaBa, IPOIHCAHe MPOoLeAype KO KYIIOBIHE aKIija 1 Mpey3nMamba
npeny3eha 4). Omurram TpaBUIMMa O TeHpepy (¥ jaBHO]j ayKIuWji) Y CKIIafy ca 3aKOHOM
o mponaju npeny3eha u3 1995 r. y Mabapckoj geduruiiie ce Tengep (1 TUIIOBH TEHIEPA)
U aykuyja u ypebyjy fAeTasbHO TeHAepcKa IMpoLefypa, Kao cap:KuHa U 00jaB/bUBabE
[03MBa, TCHACPCKA JJOKyMEHTaIyja, OTBapamke 1 OljeHa NoHyAa 1 ci1. OBa npasmiia f1o-
Hujena je [IpskaHa xomauHT Komnanmja (ATIB), mpeko Koje ce BpIIM MpyBaTH3alyja
Ip>KaBHE UMOBHUHE (Ca MIbEM, KaKO Ce HABOIHU Y YBOMY, la ce 00e30jeu 3aKbyueHe
NPaBHO BaJbaHWX YroBOpa, hep IOCTyName y HaMeTamby U TapaHTOBabe jefIHAKUX
yciioBa 3a cBe TMoHyhaue). Jla 6 IpuBYKIiIe CTpaHe MHBECTHIMjE BEIMKH Opoj 3eMasba
(mopen ocramix Pymynuja, Byrapcka, 3emibe ousitier Cosjerckor CaBe3a) onpejesiu-
JIe ¢y ce 3a POJiajy CTpaTeIIKiM HHBECTUTOPHMa IyTeM TeHJIepa WITH jaBHE ayKImje, y3
ydenthe CTpaHNX KOHCyNTaHaTa y (poMymucamy nponenype. Y Ectonuju u Jletonuju,
TEeHflepcKa TpaBmIa ca MpOLEAypPOM, IPUIPEMIbEHa Cy Y Capajiibil ca KOHCYJATaHCKOM
arerijoM TOB (punnjanom memaukor Treuhandanstalt). [ToceGHa TeHgepcka peryiia-
TUBA JOHECEHA j€ U y OUBIINM jyrOCIOBEHCKIM penyonukama: CroBeHHju 1 XpBaTCKOj
(v XpBarckoj, y ckiany ca ITpBatu3anmonnm aktom u3 1996 r., Biiana je ycBojuia HOBa
Tpasa o TeHgepy) )

4. B. Hnp. London City Code on Takeovers and Mergers iz 1993, Williams Act 1968 i K. R. Abbott,

Company Law 5 edition crp. 307

5. Y AHIII0 CakCOHCKOM IpaBy M IOCIOBHO]j IIPaKCH, OCUM KYIIOBUHE aKIlFja Ha Oep3Hu, TO3HATH Cy
moceGHO MeToAu NpubaBbalba akiyja ca BehrHCKUM mnn 3HadajHuM yuerrtheM (significant pro-
portion of the share capital) :3aknydyermeM yroBopa myteM mperoBapama (Private acquisation
Agreement) u mytem tenaepa (Public offer or Takeover Bid). ¥ nmpBoMm ciydajy moTeHIujamHn
KYIIM perosapajy 6e3 o6aBe3He MpoLeAype O CBUM JleTalbiMa YTOBOpa ca IMpojiaBueM. Y Apy-
roM clydajy mpuMjemy ce ( 3a “public companies, 1 o npasmiy 3a “listed private companies”)
nerabHa npasuna u nponenypa (The City Code on Takeovers and Mergers, fifth exr. 1996) V. P. F.
C. Begg., Corporate, Acquisitions &Mergers, Vol. 1, Graham & Trotman, 1992, 4. 1, 4. 2. i K. R.
Abbot, Company Law, London, 1993 ctp. 304 310. 3akon o npenysehnma (y wr. 411-413) npensu-
IHO je MoCTymaK (ca OCHOBHOM Cajip>kKUHOM INOHYJEe, 00jaB/bMBakeM HaMjepe y riacuiy Gep3se,
POKOBHMa, CariJacHOCTH HaJJIEXHOT CaBe3HOT OpraHa M Cll. ) CTHIamka 3HavajHor u BehuHckor
ydemrha Kanurajia y akIMOHAPCKHUM IPYLITBEMA Ca jaBHUM YIHCOM aKnuja. V1 He Baxku 3a mpeny-
3eha oprann3oBaHa y mpoliecy cBOjHHCKE TpaHc(opMalyje Mo CHEeNHjaTHOM IIOCTYIKY 0e3 jaB-
HOT yIHca aklija OTHOCHO ca IMPEHOCOM MO caMoM 3aKoHy (0e3 HakHaje) Ha ongoBe y LIpHOj
T'opu HeTpaHCH(OPMECAHOT APYIITBEHOr KamuTana (ca mpaBoM M 0GaBe30M jAalbe Mpofaje Ha
CeKyHJjapHOM TpxXuiTy). Bugu o oBom M. Bacumesuh, Komenrap 3akona o npenysehinma 1996
crp. 369.
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3aKoH O yCIIOBAMA W TIOCTYIIKY NpeTBapama JPYIITBEHE CBOJUHE Y JIpyre OOiNKe
cojure 3 1991 r. CpGuje 1 3aKOH O CBOJUHCKO] 1 YIIpaBIhaukoj TpaHchpmanuju Lipre
T'ope, campske ofpende fa ce mpofaja mpery3eha BpIIM MyTeM jaBHe JuTanmje, (jaB-
HOT HajIMETama), a aKo JIMIUTaIja He YCIuje, IPUKYIUbamkeM IoHyAa ( anu 6e3 nporm-
cmBama mpouenype nponaje). [IpuBaTm3anyja mpomajoM akiyja BeMMKUX Hpemyseha
CTpaTeUIKNM HHBECTUTOPHMA IIyTeM jaBHOT HafMeTara- MebyHapoIHOT TeHfepa jenaH
je oxt (OCHOBHHX ) IPHMBATU3ALMIOHIX METOIa 10 3aKOHY o npyBaru3anuju nprspene Lp-
He [ope, n [Tmany npuBarm3anyje Biage, 6uito IpymITBEeHOT Kanmuralia IpeHeceHOT Ha
¢hoHmoBe, OWITO MP’KABHOT KamuTajla, MOpeN MacoBHe (Baydepcke) mpuBaru3anmje. Y
OoKkTOOpY 1997 3aibydeH je U OpBH YrOBOp O IPOAAjH KOHTPOJHOL MakeTa akuyja
“Tpebjece”’ Hukimh cTpaHoM KyIly, a Y TOKY je IOCTYIaK IPOofiaje jOIII MET BEUKUX
npeny3eha, y3 ydemhe CTpaHUX CaBjeTHHKA, (y3 MPHUMjeHy HOpe] MPUBATH3AMOHIX
MpoIMca M ponwca Koju ypebyjy TpropuHy XapTrjama ofl BPUjETHOCTH Kao CIelHjal-
HUX Ipornwca, 3aKoHa O OOUraliOHIM OfJHOCKMA Kao 1 MehyHapofHe yroBopHe TpaB-
He mpakce). A y Cpouju jyna 1997 romuse je CTpaHu CTPATEIIKUA WHBECTUTOP KYIHO
49% axija Tenexoma Cpbuje.

IIponenypa HagMeTama 1 3aK/byUem€e YTOBOpa

INpuBaTm3anmja npemy3eha mpogajoM cTpaTenKkiM HHBECTUTOPUMA 3aXTHjeBa Be-
JUKY OpOj aKTUBHOCTH, YUelThe CTPYYHHUX JIHIa (CEKTOPCKUX CIEIHjATICTa, EKOHOMHU-
cTa, IpaBHUKA) U ofpebeny moctymHocT (¢hase, OCHOBHE KOpake y MpUBaTU3aLMIOHOM
nporiecy). OBe aKTHBHOCTH Ce CIIPOBOJE IO IPaBHITY, Ca IOHOIIEH-eM OfJIyKe Jia Ce IIpH-
CTYIIH TIPOJIAjH, ¥ AAWjEITH CE Y OCHOBHOM Ha: IPBO, IpHIIpeMe npuBaTu3anyje ( cBeoOyx-
BaTHE €KOHOMCKO-(DMHAHCH]CKE, TEXHOJOIIIKE, IPAaBHE aHAIIN3€, CA PEBU3MJOM U MPOII-
jEHOM BPHUjEHOCTH) U APYTO, IPOMOIH]Y U (pHHATH3AIH]Y Tpoleca IpuBaTu3amuja. 3a-
Al y IPyroj TPy aKTBHOCTH O0YXBaTajy HapouuTo: 1/ fehMHCHIHE YATABOT TEHIEP-
CKOT TIporieca u pefiociena (timetable) peanmsanyje v 2/ mpoMonyja IpuBaTH3alyje npe-
ny3eha u u3paga Marepujana, yKibydyjyhu nH(pOpMaTUBHI MEMOpaHIyM, Koju he ce -
CTpUOYMpaTH MOTEHIWjaTHAM NHBETHTOPHAMA.

Iporenypa HagMmeTarba (sale tender procedures) ykiby4yje necurucame Bpere (0T-
BOpPEHH WY 3aTBOPEHN ) TeHJIepa ¥ IIpoLiec HaiMeTama:(hase MOCTYIIKa, CApKuUHa A 00-
jaB/bMBamC MO3MBa (OIvIaca 3a MOHOIIEHC IIOHYAA, CafpsKIHA TEHIEPCKE OKYMEHTa-
1yje, OTBapame U OljeHa MOHYyAa, OpOj BaIMIHUX MOHYAA Kao YCIIOB 3a CIPOBObhEeme
nporeaype, OUTyJrBam-e O TIOHyflaMa 1 00jaBIbUBakLe pe3yaTaTa, MOryhHOCT IPUroBo-
pa, 3aKJbyJrBaE-e YTOBOpA WM OIVIalllaBakk-e TeHfepa HeycrjenHnM. [IpaBuia o Tes-
[EPCKOj MPOILEAypH TOApa3yMjeBajy U TOHOLICIe KPUTEPHjyMa 3a OlfjeHy (BpeqHOBa-
me) monypa (tender evaluation criteria). Y okBupy OHOra mITo je ogpeheHo npormcuma,
MpaBWIa O jaBHOM HaiMeTamwy (TEHIEPY), MOHOCH OpraHu3aTop HagMeTama (HIp. Ip-
SKaBHH BIIaCHUIKY (POHN U CJ1. ). Y Cilydajy npuBaTH3anyje y3 yuerihe crpaHux (huHaH-
CHjCKMX CaBjeTHUKA (KOHCYJATAHCKUX (PMPMH, MHBECTHUIIMOHNX GaHaKa) Mpakca je ia ce
OCHOBe TeHJIepcKe Iporeaype YTBpHYjy y YTOBOpY ca CaBjeTHIKOM.
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Nmajyhn y BUly perynaTtuBy 1 Mpakcy y 3eMibaMa y Tpan3unmju I TeHnepeky mpo-
nenypy (y yrosopuma ca (DMHAHCHjCKMM CaBjeTHUIIMMA ¥ IPUBATU3AIMOHO] TPAKCH Y
Ipuoj 'opw) gajy ce ocHOBe yoOudajeHr TeHIEePCKOT Mpolieca IMpUBaTU3aIHje pemy3e-
ha mpogajoM cTpaTenKuM HHBECTHTOPIMA.

a) Haowmeiliare y jeOHOM Uau 08a kpyza (one phase tender or two phase tender)

Y cny4ajy TeHgepa ca jequuM Kpyrom (y OKBUPY jeMMHCTBEHOT IOCTYIIKA) OLjerbyje
ce KBaIM(PUKOBAHOCT MOHYAWOIA W BPENHY|Y TOIHECeHe MOHyIe NpeMa YTBpHeHNM
Kpurepujymma (IjeHH, JOTATHIM YCIIOBUM U rapaHigjama Koje 00e36ebyjy ucnymeme
yroeopa). Kop TeHgepa 3a fBa Kpyra, y IIpBOM KpYry MOTEHIM]aJTHA HUHBECTUTOPH C&
NO3KBAjy Jia MOJIHECY MHAMKATHBHE MOHYJE, U MOKYMEHTAIUjy O CTaTycy (OCHMBAUKU
aKT, CTaTyT) ¥ KPEQUOWINTETY: UCKYCTBY, (pHHAHCHCKO] mo3ummju u ci1. (“bidders perfor-
mance potential, expertise, suitability and financial reliability”- mpema TeHgepckumM npaBu-
mama ATIB Mabapcke), kao Kymia u 6yayher oneparopa kommanuje. M Ha Kpajy oBe
npBe (ase, cacTapba ce Kpaha (yxka) nucra nonymauona (short-listed bidders). Husb je
npBe hase [a ce eMMIHICY OHU KOju Cy HemopoOHu u Beh y moueTky (¢hasa mpeTksa-
nmurKanyje) cy3u Opoj MpujaBbeHuX Ha Juia Koja (IpeMa WHIMKATHBHO] OHYIW W
npoeCHOHATHOM “KBAJIMTETY”’) MCIyH-aBajy 3axTjeBe [a 3aK/byde U HChyHe Oymyhu
yroBop. Y Mpakcy, y jABHOM T03MBY Ha TEHJEP, YMjeCTO UHAUKATHBHE MOHYE Y TIPBOM
KPYTY TPaKu ce TIOfHOILEHE MIcMa 0 Hamjepama (ca offpeheHOM CaIpsKIHOM) KOjUM ce
MoKa3yje 1 030MIBHOCT yueltha y HaMeTamYy.

Y npyrom Kpyry BOaM ce MOCTYIaK camo JIMIIMa ca “‘yske JIACTe, KOjU TIOTHOCE KO-
Haure (final) u o6aBe3yjyhe monyme (binding offers) Ha 6a3u KoHauHEe TeHAEPCKE AOKY-
MaHTanuje v 61pa MOHyAWIAL Y CKIIay Ca HPOIICAHOM IPOLIEIYPOM U KPUTEPUjyMUAMA.

0) Ilo3us 3a yuemhe y HagmMeTamy

ITo3uB Ha TeHmep (jaBHO HaMETAlbE) YMHU CE OIVIACOM Y IITaMI (1 CIy>KOeHOM
JIMCTY KaJi je MPOMHMcaHo). AKO ce paju 0 MehyHapOTHOM TeHJepy 3axTjeBa ce Orvialia-
Bambe y crpanoj mrammu (Hip. The Financial Times u ci1.). Hmb je mo3uBa fa ce mpBo,
3aMHTEpeCcyje HajllMpy KPYT JIMIA, U APYTO, a ce MOTEHINjaHA TIoHyhaun o6e30ujene
(cHaaOMjy) ca OCHOBHMM MOAAIMMa KOjU Ce OJTHOCE Ha OpraHm3aTopa HajMeTarba U mpe-
ny3ehe omHOCHO mpenMeT U yerose npopaje. Orac o jaBHOM HaMeTamy MMa IPaBHU
3Hauaj II03MBa OpraHm3aTopa HaMeTamha 3aMHTEPECOBAHNM JIMIFIMA /1A TTIOJTHECY TTOHY-
my. Y camo ynyhmBame mo3mBa o6aBe3yje oprannsaTopa HaMeTama Ha ofgpeheHo mo-
Halllale y CKIIafy ca 00jaBlbeHUM yCIoBuMa y orsacy . [103uB Ha TeHfep o NpaBuiy,
camp:k3u: 1/ mogany o mpeaMeTy npopaje, 2/ CyMapHu 3axTjeBH 3a moHyauole (IujeHa u
[PYIH YCIIOBH NIPOfIaje, YKIbYUyjyhi HaunH mtaharma, BICHHA M HAUMH NONTarama KayIj-
je-TapaHTHOT IENO3KT, 0GABE3HOCT MIOHYJIE 3a ofipeleHO BprjeMe /), eBEHTYAIHO IPAaBo
npeyve KyIOBUHE, U CI1.), 3/ afipeca rfie 3auHTepecoBaHa JIUa MOr'y JOOUTH TEHIEPCKY

6.  B. Jankosen ., 3ak/bydyewme yropopa jaBHUM HagMeTamweM, IIpuBpeHO NpaBHU NPUPYYHIUK,
6p. 11/86, cTp. 23.-24.
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IOoKyMaHTarmje, 4/ (pukcaH pok 3a mofHoirethe moryaa (tender deadline, closing date), 5/
obagjernTere O MPOLETyPH 1 aiPECcH 3a NOHOIIEH-E TIOHYAA.

Op cTpaTemKux MHBECTUTOpA OYeKYyje ce [ia 3aI0BOJbe TIOoceOHE YCIIOBE Y OJHOCY
Ha pa3BOj, THBECTHIIH]jE, 3all0CIIeHe, 3aIlITATy cpefuHe. Y y mo3mBy 3a TEHAEp ce mpef-
Buba 06aBe3a fja ce y3 KOHa4Hy IIOHYy MofHece OU3HUC TUTaH (KOjH 110 IPABUWIY YKIbY-
Yyje:IWbEeBE U CTPATETH]y pa3Boja, MPOU3BOIHN, MHBECTUIIIOHN W MHBECTHIIVOHN TIIAH
 IJIaH 3amolubaBaiba). [Ipema TeHgepckuM npasmwimMa (y TTo/bCKOj ) o3uB Ha TEH-
ep Mopa, TIOpef OCTAJIOT, fla camp>Ku: 00aBe3y KyIia 1a MHBecTHpa y npexysehe, u Ho-
ce6HO y 3allITUTY CpefuHe, Kao 1 o0aBe3e y T3B. conyjanu nakeT (nmosehame 3apapa,
rapaHIje 3amocyeha 1 CI1.). Y CJIOBH U3 TeHepa (pegeMeT 1 YCIIOBH IPofiaje) He MOTY
Ce MHUjEHaT! NIPHje HETO IIITO je pe3ysIraT TeHuepa 00jaB/beH WK TEHIEP OIVIallleH Hey-
cojertmmM (wi. 20 ct. 3 3akona o mporaju Mabapcke).

JaBHM MO3WB HA TEHJEP HE WCKIbYUYje MUPEKTaH MPUCTYI MOTESHIIN]aJTHUM WHBE-
cruropmmMa (suitable industry partners) OfHOCHO JOJATHM MO3UB [ia Ce jaBe Ha 00jaBbeHN
orac (jaBHU ITO3WB Ha TEHAED).

1) Tenpepcka nokymenranuje

OcuMm 13 orviaca, NOTSHIW]aJTHA TIOHYAHOIM YIIO3HABAjy ce M (DOPMHUPAjy CBOjy TO-
HyZly aHAIIIM30M yCJIOBA M MPETIOCTABKY M3 TEHIEPCKe HTOKYMEHTAIMje OpraHn3aoTopa
HajMeTama. TeHgepcka JOKyMeHTaluja, o0yXBara 3HavyajaHy KOJMUYMHY JeTaJbHUX U
Pa3HOBPCHUX €KOHOMCKHX MH(pOpMAaIja 1 YCJIOBa mpofaje y oksupy 1) mrpopMaTrs-
HOT' MEMOpaHIyMa, 1 2) TEHIEPCKUX ycIoBa ( leTalbHU YCIIOBU M MPETIIOCTaBKe MPojia-
je, OIKY Tofany O akiijaMa W YTOBOPHUM YCJIOBAMA Ca YITYTCTBOM 3a MPHIIPEMY 1
TIOJTHOIIIEH-E TIOHY/A, IOCTYIIAK 32 OIIjeHy IIOHYa, HaunH 00jaBbiBarha pe3ynirara Hajl-
MeTama, yyhuBarme Ha TeHepCKe peryaaTuBy IpeMa Kojoj ce CIIPOBOAY YUTAB IIPOLIEC
u c. ). VI paje ce 3auHTEpecOBaHMM Y3 MOTIIMC CIIOPa3yMa O 3allTUTH MOBjePIbUBOCTU
nogaraka (confidentiality agreement) u o npasmty, iahate ofipebeHor m3Hoca.

eramuu nHGOPMaTHBHI MEMOPAHAYM 00yXBaTa HApOUYHUTO:

* mpe3eHTalujy Kommnauuje (pupma, cjemuInTe, JaTyM OCHUBaIba, cepa ak-
THBHOCTH, HOMIHAIIHU KaNuTaJ, HOTpaxknBama u 06aBese, 6poj 3arociIeHuXx,
nperjey HeNOKPEeTHOCTH, GUTHE TIOjeJMHOCTH 3a pyKoBojeha nuna u ci. ),

*  ONNC NOCIOBHE MjeNIaTHOCTH, MOceOHO ca mH(popManujamMa O NMpON3BONY,
MpoMaju, CTPasKUBalky pa3Boja U MHBECTHUIIMjaMa),

* @eTajbW O Mpofaju akuwja (MIAaHUPAHU OOMM TIpofaje, HOMUHAIHA BpHjeN-
HOCT W/WJTA [IjeHa, TpaBa IIPBEHCTBA)

*  YCJIOBH KOjH C€ OJf OJHOCE Ha 3allITUTY cpefuHe y npeny3ehy.

Yo6u4ajeHo je ga cacTaBHM WO JOKYMEHTAIWje YMHA CTaHAapaHa (opma (oOpa-
3aI) IOHyJe W HAIPT YToBOpa o mpoyiaju. Tengepcka JoKyMeHTanmja, o0yxBara, mpema

7.  B.Opamkunh M. O6aBe3HOCT 1 OIIO3UBOCT NOHY/IE 32 3aKJbYUNBahE¢ yrOBOpa IIpeMa YIOPETHOM
npeay u MebyHapogHuM yHH(OPMHHEM H3BOpUMA IpaBa, IIpaBo u npuspepa 6p. 9 -10 /95 crp.
1-7. B. u London City Code on Takover and Mergers, Rule 31 (Timin of the offer ) cagpxu
onpebeHa nmpaBuia 1 POKOBE 3a OPXKAake YUNEHE MOHY/Ae, IPOAYKEHe U IPUXBAT.
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npormcnMa JInTBanmje: 1/ mpocnekT, KOoju caip>ku fieTalbie mHpopManyje o npemy3ehy
KoOje ce Tpofaje, 2/ TeHepcKa npaBmiia, 3/ycioBe npudaBibama akiyja, 4/(opmy TIOHY-
Jie ¥ 5/ HalpT yroBopa.

m) “Due diligence”

Jla 6u ce mOOWIH joII MPEIM3HUjH TOMIAIM, TOHYAHOIMa ce oMoryhyje mocjera u
yIO3HaBame ca npemy3eheM Ha JIMiy Mjecta. Y o0nJajeHu ¢y M MH(OPMATHBHU pas3ro-
BOpU Ca TOHYAMOILMMA KOjU Cy TOJHUjeNIM WHAMAKTHBHE (IIPEIUMHHAPHE) TOHYJIE.
MebyTrm ma 6u OIHMIO KOHAYHY TIOHYIY KOja 00aBe3yje a ce MOHya OfpsKu (Basmy-
Ha) ofpebeHo BpHujeme, off MOHYAKOLA Ce IO PABUITY OYeKyje (1 TO ce HeKajl HAaBOIH Y
TIO3WBY Ha TEHJIEP) 1a CIPOBOJIE CBOje MCIMTHBALA JleTaba O mpeny3ehy, TporkoBnMa
n obaBe3aMa, Koje je TpofiaBall Mame crpeMad fia nx otkpuje (Due diligence). 1o Bpu-
jemHNX mofaTaka Kymnail je omao u3 o0jaB/beHHX JOKYMEHATa WM OHOra IITO My je
TpofIaBarl 1ao. AJ My TO HEje JOBOJBHO JIa caryiefia CBe MOryhe pr3uKe KyHmompoaajHe
Tpancakimje. [IpeMeT ucmmTrBama Cy Mo MpaBwITy, TP OONIACTH, TPYIIe MUTAKka, KO-
MepljaiHe, (PMHAHCHjCKE W MTpaBHE TPUPOIe, KOju ce 4ecTo MehycoGHO TpeKIamnyjy.
ITpBa, KoMeprmjaTHa THIE ce JUHAMFKE MOCIOBama, KapaKTepa TP3KUIITa, TEXHOIO-
ruje, KBaTuTeTa MEHAIMEHTA, 3aIl0CIIeHNX U 1. [Ipyra, o0yxBaTa NCIIATUBAKE M AHAJTA-
3y paHMjuX OWIaHCa W TIOCJIOBHHX pe3yiraTa, (huHachjcke porHose, cash flow, kao n
(puHaHCHjcKM pekuM 1 Iopecke nosunmje. Tpeha, ce oqHOCH Ha TpaBHA NWTaa, TIOTCH-
[WjaJiHe pU3KKe, 00aBe3e U OITOBOPHOCT, HOCEOHO Y Be3U MIMOBHHE 3allOCIICHIX, 3aKIbY-
YeHuX (JyrOpOYHMX) yrOBOpPa, CYICKUX CIIOPOBa M OCHTYpama. ¥ Kojoj he Mjepu, o6umy,
BPILITH HCIIATHBAH-A 3aBHCH Of IIPUPOJIE TPAHCAKIIM|E, PACIIONOXKUBOT BpeMeHa, CTeTle-
Ha ¥ capajihe MPOIaBIa U CIIPeMHOCTH mpeny3eha ga To oMoryhu, TiMa M CTpyYHHX
caBjeTHHKa (eKcIepara) MOTSHIMjAIHOT KYIIa, TPOIIKOBA NCIUTUBAHA U CII. 8). Ia 6u
omnaxiirao “due diligence” ucnutuBara y mpemy3ehy ce ycrocrasiba (y3 yderihe cTpaHor
(pMHAHCHCKOT CaBjeTHHKA, aKO je aHraxkoBaH) T38. Data Room, ca cBoM notpe6HOM KO-
MepIyjaHOM, (PMHAHCH]CKOM M IIPABHOM JIOKYMEHTALHjOM

e) OTBapame U BpeHOBam€ MOHYAA

OrtBaparbe NoHyza cripoBoay TeHepcka Komucyja (Bid Evaluation Committee) kojy
(popmmpa opranuzaTop HagMeTarba Off CTPY4haKa Pa3INnIiTHX HIpouia, C THM IITO je
IPETXOAHO (TEHIEPCKUM NIPpaBIIAMa 1 IO3MBOM Ha TeHAep) ofjpebeHa canpskuHa oHy-
nie (ca u3jaBoM O PUXBATakLy TEHIEPCKKX YCIIOBA, IIMjEHOM M HaYMHOM Iutaharba, 00a-
Be3aMa y NOIVIeNy MOfaTHUX ycioBa ! fip. ). IloHyne ce oTBapajy jaBHO y IPUCYCTBY
IpefCTaBHIKA MOHYANOLA WJIH CaMO TEHAEPCKE KOMIICHje, 3aBHUCHO U Off pjellerha Y Or-
J1acy OJTHOCHO TEHJIepCKoj perynaruBu. HakoH oTBapama 1moHyna yrephyje ce Koje 1mo-
HyJle HUjecy BavjiHe (HUjecy CTHIVIE Y IpeABMHEHOM POKY WU CY HETIOTIIyHEY TOTJIeNy
cafip>KVHe, He UCIYHaBajy YCJIOBE 3a OljelUBame, HHje MOJIOXKEHa Kaylyja, ako je

8. V.P.F C. Begg, naBegeno gjeno 5. 1,5.2)
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npemBrbeHa Kao yciIoB, oBprjebeHa je moHymoM moBjepsbUBOCT Teraepa u ¢i.). O ot-
Baparby MOHyJ[a CACTaBJba Ce 3alMCHUK, ca ITOTIHCHMA WIAHOBA KOMUCH]E.

Tenpgepcka komuchja ynopebyje BauHe MOHYE, ca IWHEM Jia Ofipenu (MIeHTH-
(pukyje) moHyIy Koja HajBHUIIIE OrOBapa OCUM IWjeHe 1 JJOTATHAM YCIOBAMA KOje e TIO
MPaBWITY, OMHOCE Ha:rapaHIdje HacTaB/bama mocTojehe jenaTHoCTH, OU3HUC TUTaH, U3-
HOC VHBECTHIIMja, Opoj 3anociieHnx, ooe3oeheme 3amrure cpemuHe u . Y Ecronuju,
TIOHYAMIIAI] MOpa MOpEJT OCTANIOT Aa IOfHECe 32 TPU rofrHe OU3HIIC IUTaH U GaHKAPCKY
rapaHIjy Ha m3HOC off 5% Off MOHybheHe 1jeHe, U TIOHYJIE ce BPEIHY]y TpeMa:KBaJIiTe-
Ty OW3HWC IUIAaHA, TapaHIyjaMa 3aroCcIeHOCTH, MHBECTUIMA W IIMjeHr). ATCHIpja 3a
nprBaTu3anyjy MakenoHuje yTBpAmia je eTajbHe KpUTepHjyMe 3a BpeTHOBAae ITOHYIa
(cBaKM WiaH KOMHUCHjE OJIBOjEHO BPEHYje U FhUXOBA CE MUIIULECH>A yCarialiaBajy Ha 3a-
jemHmykoM cactaHky). IToHyme ce mMajy olfjeHuTd (BpemHOBaTH) ¥ ogpeheHoM pOKy
(ako y mo3uBy Apyraumje Huje ogpeheHo, oHye ce Oljeryjy y OKBuUpY poka of 30 ma-
Ha-Tennepcka npaBwia ATIB Mabapcke). Panu sakier ynopebusama u oljeHe HoHy-
Ya KOMHCHja MOXE TPaXKWTH pasjalllibeiba Off MOoHybawa (ajau TO He MOXKe BONUTH
TPOMjEHH YCIIOBA Y MMOTHECEHO] TOHY/IH ).

) Odayuusarse 0 ioHYOaMA U 3AKBYUEHE Y2080DA

Ha ocHoBy m3BjernTaja TeHIepcKe KOMACH]€ OPraHi3aTop OHOCH OfIYKY O HajIo-
BOJBHU|O] TIOHYN M o0aBjeliTaBa 6e3 ofyiarama OffHOCHO y ofgpeheHOM POKY, CBe yde-
CHUKE Y jaBHOM HaiMeTamy. CaMo 00aBjellTee He MOXKE Ce CMaTpaTH IPUXBATOM, HU-
je MOBOJBHO Jla TIOHYRY NPETBOPHU Y YLOBOp, Beh ce Tpaxku 3aKk/bydere y oapebeHoM
POKy yrosopa o npopaju. ~/. IIpemMa TeHnepcKuM IpaBWInMa U IIPAKCH HEKKX 3eMasba
ca HajIIOBOJLHIjMM HOHYhaueM Mory ce BOIUTH 3aBpIIHM IIPEroBOpH, HOCEOHO O HEOTI-
XOpHO] (prHaNMM3anuju yroBopa (Hip. JlutBanuje). Y cirydajy Heycljexa OBUX IPeroBopa
Ca HajJIIOBOJFHU)UM TTOHYhaueM (Wi OBaj y onpeheHoM poKy He MOTHHIIIE YTOBOP ), TIpe-
TOBOPI Ce HACTARIbA]y ca ApyruM Ha et (“second best bid”). 10)

AXO opraHm3aTop HajjMeTama OfyCTaHe YOIIITE Off 3aKJby4eHa YTOBOpa, HajIlo-
BOJbHHjY TIOHybau MMa MpaBoO HA HAKHAAY IITETE y CIydajy HagMeTama 6e3 pesepse
(xama obaBe3a 3aKJbyUeH-a YTOBOpa HUje UCKIbYUeHa ortacoM). KcTo Tako, opranmsa-
TOp OATOBapa HAJIOBOJBHUjEM MOHYHady 3a MPETPIUbEHY IITETY/TPOIIKOBE HAcTale
yuenrtheM y IOCTYIKY/aKo je 3aKJbY4eH YrOBOP CYIPOTHO 00jaBIbEHIM YCIIOBHUM Ca JId-
[[eM YHja MoHy/Ia Huje Omita HajmoBosbHMja . TeHnepckuM npaBmwmMa ce ypebyje kaga
jaBHO HaIMeTame HUje YCIjelIo U, IO TIPABHITY, 32 YCIjeX ce TPAKH Jja Ce Ha TEHJEP jaBu

9.  Jlo3a B., 3akmbyunBame yropopa HagMeTameM, [IpaBHa mucao, 1-2/1970 crp. 22

10. Y Ecronnju npopaja npefy3eha cTpaTeIKOM MHBECTHTOPY Ce BPILIU MYyTEM TEHJepa ca Ipeiu-
muHapHuM nperoBopuMa (Tender with Preliminary Negotiation) :morymuonu ca “yxe mucre”
HOfHOCEe KOHAYHY IOHY/ly HAKOH CIPOBEJICHUX IIPEroBopa ca OpraHu3aTopoM HaMeTama. [Ipe-
JIIMHHAPHHU IPETOBOPH Cy TOBjepJbHBH, CapXKNHA CE HE MOXKE OTKPUBATH [PYIUM y4eCHHUINMA
(un. 21 3akoHa o mpuBatu3anuju Ecrormje).

11. Muhosuh M., Tpancdopmanuja npogajom npenyseha unn merosor aena, CBOjUHCKH OTHOCH Y
MpaBHOM nopeTky, beorpan, 1991. ctp. 36.
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HajMarbe [Ba moHybada (mpema Tennepckoj perynarusu AITB Mabapcke, opranusarop
IpoIVIaliaBa TeHAEp HEeyCIjeIuM aKo He CTUTHE HU jeflHA TIOHYfa Y IPOMUCAHOM POKY
WITH HY je[THA OfI IPHCITjelMX IOHY/Ia He MCIyH-aBa YCIIOBE U3 Orviaca).

OcHoBHa caJIp;KHHA YTOBOPa 0 NPOAAJH aKIHja

YToBOpH KOjUM Ce CTHYE BJIACHUIITBO HAa BehMHCKOM WM 3HAYajHOM Jijesly Karu-
Taja, Mako ce Kao KOHKPETHH YrOBOPH O KYIOBHMHH M Tpofaju akuyja (share sale and
purchase agreements) MehycoGHO pa3nuKyjy, IMajy y OCHOBH HCTY IV CIIMYHY CTPYKTY-
PY ¥ MHOT'O 3aje[JHIYKIX KapakTepucTika. OBO ce ToceGHO OHOCH Ha MOCIIOBHE TPaH-
cakIgje y 3eM/baMa aHTJI0 CAaKCOHCKOT TIPaBa, Off KOora Ce YIIIAaBHOM ITOJTa3H KO 3aKJbY-
Yera YroBopa: y OIIITEM IpUCTyy yrosopy Y kopumhery u3pasa, IpaBHUX CTaHAAp-
nma (ump., covenants, warranties, letter of disclosure, closing date u Ip.) KapaKTepUCTHIHIX
3a To mpaBo. Pa3iosu 3a 0BO cy ABOjaKu:C jeiHe CTpaHe Kymall, leroa 6aHKa (¥ paBHI
caBjeTHHI NTO3HaTe npaBHe ¢hupMe 1o npaswty n3 CAJl n Exrncke) nHCHCHCTHPAjy Ha
CTPYKTYpHpamy TpaHCaKIje KaKo je TO lbiMa Pa3syMJbHBO (M MPaBHO NEePgeKTHO), a ¢
Ipyre crpaHe foMmaha crpaHa (6e3 MKaKBOT MCKYCTBA y CKJIallamby OBE BPCTE IOCIIOBA)
oclama ce Ha (1)I/IHaHCI/I%CKC 7 TIpaBHE CaBjeTHWKE Kako OM OCHTypaja peryiapHOCT
TpaHCaKIyje Y IIjeTNHN

YBoane ogpende

YroBop caipu Ha3Ha4YeH-e¢ YTOBOPHUX CTpaHA:KyMIa 1 pofasna (pupMa u cje-
JUIIITE, KaKo je YIICAHO y CY/ICKM perrcTap) U YecTo peamoyiy (recitals) koja Moxe a
VMa 3Hayaja Kof| TyMadeHa yropopa. Y 00I4ajeHo je fa ce npefBuyie 1 3Hadema (1edu-
HUIIWje) HajBasKHUJIX M3Pa3a KOjU ce KOPHCTE Y YTOBOPY Kao (aKIje, INjeHa, TOIUIIELH
oOpadyH, 6aHKa, ”H(OpPMATUBHI MeMopaHayM, ~disclosure letter”, 3anocneHu, Buila cu-
JA ¥ CIL. ).

IIpenmeT yropopa u nujesa

YroBopoM ce nieHTI(HKY]y akuyje Koje ce Mpopajy (KanuTai-0IoK akuyja, BpeTa,
pon). Y npopaBar npoyiaje a Kymari Kymyje akigje (... y cKilagy ca ogpendama 1 ycio-
BUMa yroBopa, 6e3 Tepera, 3aore 1 XUrnoTeKe, ca Npunafgajyhum npasuma u odaBesa-
Ma”

Axamje ce Kymyjy 10 1ijenu ( y IPUHIWMITY TP3KUIITHOj) Ha 6a3u IOHYME W TPASKELE
KOMIIETHTHBHOM IIOCTYIIKY (jaBHOM HaJ]METary) WM Kpo3 nperoBope. JJo modeTHe -
jeHe akipja (WM IO HEKVM TIPUBATU3AIMOHNM 3aKOHIMA “MUHVMAITHE [HjeHe”, UCIOoN
KOje ce aKkIyje He MOT'y IIPOIaTh) Kao elleMeHTa pofiaje Aojasu ce (HapodwTo Y YCIIo-
BUMa Kajia He (PYHKIMOHWMIIIE TP3KUIITE) TPOLjeHoM BpenHocTr ipeny3eha ("jep.. 3npa-
BOPa3yMCKH 3aKJby4aK O TOME Jia je HeK¥ CBOJMHCKH OOJIVK BpHjefiaH OHOJIMKO 32 KONH-
KO Ce MOXKe IPOJIATIL, Hije paBaH BENIKO] MygpocTa” 1) - YTOBOpOM ce crumy/mupa Ba-

12.  P. Munomesuh, YroBop o KynoBuHU akiyja, [IpaBo u npuspena 5-8/98 ctp. 286
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JlyTa ¥ HauyH wiahama (HIOp. y TOTOBY Win Ha Apyru HauvH). U mnahame ce Bpum nim
AMPEKTHO HA PAYyH NPOJABIA WM MPEKO T3B. eSCrew padyHa HeKe T00po No3Hare 0aH-
Ke (Kynaim “nonake” KymoBHY IHjeHy HA escrew padyH, a 0aHka je opnamhena ga npe-
Hece CPeCTBa MPOJABILY, KA/ 0Baj HCIYHH CBe NMPETXO/He YCI0Be Y CKIANY ¢a MICMOM
KOje MOTINCYje MPoaBai, Kynam 1 0anka-“escrew letter”).

N3jase n rapannuje nponasua (Reperesentation and Warranties)

Y cnoXeHoj TpaHCaKIUj1 KAaKBa je KYMOBUHA U NPOfiaja aKiyja, Kymall ce IITHUTH,
OCHM IIyTeM peBU3Hje, UCIMTHBaa Yy npenysehy-“due diligence” u T3B. u3jaBaMa U ra-
paHI@jaMa IIPofaBLa, ITOCEGHO Kajl KyIal| He Kl 1a TO3BOJIM ieTaJbHe TIpeTpare Win
KajI caM TpofjaBall Huje cipeMaH Ha Tako Hemrro. M3jaBe u rapaHuyje cy HaBOAM IIpo-
JIaBIfa O IOCNIOBAY | HOCIOoBIMa Ipey3eha, Koje ce Tpaske Off Hera f1a MX HOTBpHH/Ta-
paHTyje (Warrant) Kao TayHe.

YroBop n/mnu mocebaH JOKYMEHT, KOj IOTHHCYje Kynall (MIPIocype JIeTTep) ca-
Jp>KH 110 TIPABIITY, HA3 TapaHIlyja- TBP/ELH, 2 HAPOUHUTO Y OJJHOCY Ha:

* mpenysehe ( OCHOBaHO M yIUCAHO Y PErHCTap, ca 3aKOHCKHUM OBJamhemhuma
la pagu U KOPUCTH CPEICTBA y CBOj MOCIOBHO] aKTUBHOCTH ),

*  KalWTaJ ’ BJIACHUIITBO aKuyja (aKuyje MpONUCHO U3fjaTe, HOTIyHO ymnahe-
He, ca IpaBoOM Ii1aca, Heonrepehene npasumMa Tpehux, npeHocuse),

* “6e3 moBpepa” (No violation) kiay3yny (3akibyderme M peanu3alnyja TpaH-
caknuje Hehe goBecTH 10 MoBpeya 6MIIO KOT 1MOCia MPOiaBIia, WK IPOTNCa H
Jla ce He 3aXTHjeBa carjacHOCT Off BiIajie U Apyre BIaCTH, OCHM HaBEIeHNX),

* Henokpernoctu (npepysehe nocjefyje BajbaHe HCIpaBe O BJIACHUILITBY 3a
3eMJBUINTE, TOCTIOBHE 3rpajie U CIl., CTO0OAHE Off, 3aJI0ore, XUMOTeKe, IpaBa
Tpehux, ykibydyjyhu 3axTjeBe OMBIIMX BIIACHUKA HAI[MOHAJIM30BaHE UMOBU-
He),

* Topmmmu o6padyH (MCTMHUT M KOPEKTaH NpHKa3 (PMHAHCHjCKOT ITOCIOBa-
1a), U He TI0CTOoje Apyre obaBese (yroBn), OCUM NOceOHO HaBEICHNX,

* Ocurypame (MarepujanHa fobpa NOKpHBEHa ca IOJHcama OCHTypama 3a
yobu4ajeHe pu3uke 3a cnmyHa npenyseha),

+ Tlopese (cBe mopecke mpujaBe MOJHECEHE, MOPECKE BIACTH HEMAjy 3axTjeBa,
OCHM HaBEJEHNX ),

*  Yrosopu (OcHM HaBeJEHUX, HE NIOCTOj€ IPYT'H YrOBOPH, IIOCEGHO AYTOPOYHH
0 cHabfjeBamy, HCIIOPYIH, 3aKyIy, HOCIOBHO TEXHUYKO] Capajii-y, JTNIEHIN
M CI. ),

* 3amocneHe W NpUMjeHa pagHONpaBHUX mpomnuca (mpenysehe ce mpuppxka-
BaJIO CBUX 00aBe3a N3 MHANBUAYJIAHNX W KOJEKTHBHUX YyTOBOpA O Pajy | CBE
obaBe3e IpeMa 3alloclIeHIMa U3BpIIeHe OCHM HaBEe[ICHUX),

* 3amrruty XKuBOTHE cpenune (npeny3ehe TpeHyTHO mOCyje y OUTHO] MjepH y
CKJIajly ca CBUM BaskehuM IpomnmcuMa o 3aIlTHTH KUBOTHE CpEfIMHE ),

13. U. Pubnukap, BpegHocT 1 nmjeHa npepy3eha m Kako yKHHYTH APYIITBEHY CBOjuHY, ITocioBHA
MONIUTHKA, jynau-aBryct 1991 crp. 21).
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* Cnopoge ( ocuM HaBe[ieHHX, peny3ehe He yuecTByje HU Y KAKBOM CYJICKOM,
apOUTPakHOM U IPYTOM MOCTYIIKY )

AXo ce IOKaxe fja Cy TBP/Eb-E MPOfiaBlia HEUCTHHAUTE, TO IPECTaBIbajy MOBPENY I'a-
panmmja (breach warranties) ca mpaBoM fa ce 3axTjeBa oGerreherne (M3y3eTHO PaCKUJ
yroBopa 3a moBpenie ofpehennx “OCHOBHUX rapaHija’-‘material breach”). ITpomaBair
rapaHTyje y CKJIafy ca yciioBuMma rapanimja (“Warranties™) ¢ TUM fa KyTial| Haje OBJIAIII-
hen (ocuM KOp “OCHOBHMX rapaHIja’), Ia HEIITo y3uMa Kao moBpeny (breach of wa-
rranty), aKo je TakBa YMIbCHUIA (HIIp. ylarama y 3alllTUTy XKUBOTHE CPEAHE, 00aBe3e
MpeMa 3alloC/IeHNM, TEPETH Ha HEMIOKPETHOCTH | fAP. ) “OTKpHBeHa’ y yroBOpY (YKIbY-
uyjyhu npuore) u disclosure letter.

Jla 6w ce 3amITUTHO KyMal Off ONTOBOPHOCTH Y YTOBOPY ce mpensubajy mumurn:1/
BPEMEHCKH, 3aXTjeB ce MOXKe MOfHHUjeTH caMo y oapebeHoM poky (Hmp. 3 romuHe of
MOTIMCHBAKA, KAKO je HABEIEHO Y JEMHOM YTOBOPY) U 2/TI0 BPHjeTHOCTH, IPOMIaBall He
OfIroBapa 110 3axTjeBrMa 3a oberrreherse o oapebene Bucuue (Hmp. go 10. 000 M) u
onpehyje ropis# JIMMHUT OArOBOPHOCTH (HIIP. IO BUCKHE KyOBHE ujeHe ). Ocum Moryh-
HOCTH JIa y IPEroBOprMa He TIPUXBATH /1 1A HEKY Of] M3jaBa M rapaHIyja, KyMiy OcTaje u
ma orpanuyn (yOJiaaXku ) CBOjy ONTOBOPHOCT ca ofpebum (yoOwdajeHuM ) u3pazuma:
“npema HajO0JLO] 0OABjEIIEHOCTH, 3HAY W BjepoBary mpopasia’ (“to the best of the
vendor’s information, knowledge and belief”) mnmm HemTo HIKMM CTaHTAPIOM ITaK-
e: TIpemMa TOMe KOJIUKO je pogasarf cBjectan” (“as far as the vendor is aware”). 14)

IMoceone o6aBe3e Kynana (purchaser covenants and undertaking after
complition)

Kynonpopajaa Tpancakija o0yxBaTa Kjay3yjie KOjuM Kymall Iopey LjeHe Ipey-
31UMa 1 Hu3 oceOHuX o0ase3a. To cy Hajuelthe:

+ Kuay3ysne o naBectupamy. -- Kymar ce o6aBe3aje ma nHBecTHpa y npenysehe
y ckilafy ca oboctpaHo npuxBahennm 6m3Hmc miaanoMm. OBa o6aBe3a 1o npa-
BIJTy OJTHOCH Ce Ha HOBYaHA yJarama ca npeaBubameM H3HOCa HHBECTHIH]jE
¥ POKOBa y KOjuMa ce MOpa M3HOC YIIOXKHUTH, Kao U CpeficTBa o6e30ujehema
3a U3BpIIEHE 00aBe3e.

* Knay3yje 3anoumbaBama. -- YTOBOpU CTHIYJIUILY Opoj W CTPYKTYpY 3amo-
cieHux koje he xymar 3agpxartu y oapebenom nepuony. ITpogasan no npa-
BUJIY, MHCUCUTHPA Ha T3B. COLMjaTHOM IaKETy U rapaHIyjaMa:3afp>KaBamby
3al0CJIeHNX 3a ofipebeHn nepuoy nocinuje npuBaTu3anyje, 6e3 cMambemba 3a-
pama (1-3 roawHe), CTHMYJIAaTHBHOM CHCTeMy HarpabwBama, mporpammma
oOyJyaBama, NpekBaTuduKanyje 1 OTBapame HOBU pajHuX MjecTa (job-creati-
on schemes), moceOHUM HaKHAgaMa 1 CJI.

* Kinay3yae o HacTaB/bamy HocjaoBama. -- IlocToju onacHOCT 1a HOBU BIIaCHUK
IpEeKUHE IPOU3BO/HY, 3HATHHU]€ U3MHUjeHN IPOU3BOIHY IIPOTPaM, INKBUANPA
npeny3sehe, u ci. My yroBopy 4ecTo ce yKibydyjy U Kiay3ylie KOjiuM ce Kymary

14. V.P.F C.. Begg, 5. 3. 4, Anne Cunningham and Christopher St. Cartmail, How to buy or sell a pri-
vate company, London 1997.
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o6aBe3yje Jja HacTaByU MOCIOBamke, MOCeOHO y3 Kopuilthemhe MOCIOBHOT NMe-

Ha, pOOHUX ¥ YCIYKHUX 3HAKOBA.

CBOjy 030MJBHOCT, IIPHCTYII TPAHCAKIIMH, KYTIAIl KA0 CTPATEIIKH WHBECTUTOP IO-
Kasyje u npey3uMarbeM o0aBese fa he 3ampskaru BehnHCKM (KOHTPOJIHM) MAKeT aKiyja
3a ogpebeHo Bpujeme (HajBuIIe 0 5 roaMHA), Kao 1 a Hehe poyiaBaTy, 3aaraTe, CTaB-
JbATH TIOJ XUIIOTEKY CpeficTBa pafa fia O ce HOOMTa TOTOBUHA 32 M3BPIICHE H-ETOBHIX
yrOBOpPEHUX 00aBe3a. ).

YcinoBu 3a yrosop (Conditions Precedent)

Kynonponaja akupja ce o npasiity, yeIoB/basa: n3Bpiere” (“complition” Tpas-
cpep) MOTIHCAHOT YrOBOpa, MOABPTHYTO je HCHyherby (“Ha pasyMHO 3aJOBOJBCTBO
Kymia”) npegpuberux y yropopy ycnosa. Crpase ueHTU(UKYjy oBe (Ipef) yCIoBe u
pajmamMa 13 KOjHX ce CacTOj! U3BpIIeke (complition) yroBopa He MOKe ce TIPACTYIUTH,
aKo CBaKW Of] YCJIOBa HHje MCIyHbeH. Y 00rdajeHo je ma ce oBaj MoMeHT (transfer date)
Be3yje HApOIHUTO 3a:

* opmoOpeme (OMIYKY) CKYNIITHHE aKnumoHapa mpeny3eha (0 mpuxBaTamy Ky-
HOTpofiajHe TpaHcakIyje, moBehamy OCHOBHOr KammTala, KOHBEPTOBAKY
NPUOPUTETHUX aKkIja Ge3 MmpaBa ryiaca y oOMYHe, U3MjeHe U JJOIYHE CTaTy-
Ta-ofpeade 0 KBOPYMY 3a O[JIyUHMBar-¢, OpOjy U cacTaBy WIaHOBA yIPaBHOT
on6opa u CI. ),

*  NOHOIIEHE OCTaBKe Of] CTPaHE AUPEKTOPa OTHOCHO NocTojeher MeHaMeH-
Ta,

e carylacHOCT mim offoOpera Off CTpaHa ca KojuMa je mpeny3ehe y myropounom
YrOBOPHOM OffHOCY (TapTHEpa y 3aje[[HIYKOM yJaramwy, CHai0jeBamwy mpeny-
3eha cHpOBHHOM, €JIEKTPUYHOM EHEPTHjOM H CIL. ),

*  CcaryIaCHOCT Wid ofjo0pera Ap>KaBHUX OpraHa (CaBe3HOT OpraHa HaJJIeKHOT
3a eKOHOMCKE OJIHOCE U CJI. )

Kymary ce yroBopom 06e36ebyje u ca jerHrIM HEraTUBHIM yCIIOBOM:J]a C€ HETO UMO-
BHMHCKH TIONI0Xaj nipeny3eha (o moTnmcnBarma yropopa 1o TpaHcgepa) Hehe noropia-
TH, TOCEOHO aKTUBHOIIhY mocTojeher MeHaIMEHTa.

O06e yropopHe cTpaHe MpuXBarajy fa capabyjy y qoopoj Bjepu, Kako 6u ce mpuda-
BIJIa CBa IIOTpeGHa Ofl00perha OJTHOCHO UCITYHIIIN YTOBOPOM IIpe/iBUbEeHN YCIIOBH.

15. CappxuHa nmpuBaTU3alMOHE TpaHCAKIUje HEKaJ| Ce jelIoM H3pUINTO ofipebyje mpuBaTH3anuo-
HUM 3aKoHMMa. Tako Hip. 3aKOHOM O npuBaTH3auXju JInTBaHUje NpUBaTH3AMOHA TPaHCAKIUja
Mopa cafp:kaTr o6aBe3y KyIlia ia He cMamyje Opoj 3all0CIeHIX HETO IITO je H03BOJBEHO, a aKO
ce CKJIama ImyTeM “OTBOpPeHOr TeHjepa” U o0aBe3y MHBecTHpama y npeny3ehe. Arennja 3a npu-
BaTH3allMjy MOXeE 3aXTjeBaTH 1a C€ Y YrOBOp YHecy Kiay3yie o 3a0paHM KyIIa fa JUKBUAUPA,
CTaBU XHIOTEKY Ha mpepysehe, o6ycraBu mociioBame WM IpOfaje aKldje AOK He UCIYHH CBE
ycloBe yTBpheHe mpuBaTH3alMOHOM TpaHcakimjoM. McTo Tako, TapaHcakuuja (yroBop) Mopa
cajpkaTH CaHKIHje 3a HeW3BpIIeHe Mmpey3eTux obaBe3a (Ka3He WM JHIIaBaka MMOBHHE) W/
WM TapaHIyja ca HasHaYelheM Jinna Koje he obemrerutn fpxasy (wi. 23). B. u J. Bunyc, Yro-
Bopu o mpuBaTu3anyuju npeny3eha, [Ipasun sxkusot 6p. 9-10/93. crp. 1339.
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“U3Bpmeme” yropopa (complition)

W3Bpiueme yropopa i TpaHcep cacTojH ce Y OCHOBHOM, ca CTpaHe MPOJiaBIa: y
MpEeHOCy akuyja Ha Kymma u “‘yerynamy” npenyseha y nocjen (“mpenaje kibyua™), a ca
cTpaHe Kymia: y mahamy KylmoBHe IjeHe. Y IPaKch pajiil ce O CIen(pIIHOM apaHXK-
Many (“‘complition arrangment™) 3a npenu3UpameM BpeMeHa, JaTyMa | MjecTa U3BpILIe-
Ha ¥ pajiibe Koje Tpeba Jla yIrHe jefHa 1 ipyra cTpaHa jja 61 ce yroBOp cMaTpao U3Bp-
mennM. [Iponasar pefjaje a Kymar npuxBaTa:cBa Ofo0pera, CarimacHOCTH, epTApU-
KaT 0 aKimjama (4 MPEHOCY U PEruCTpalji KyIiia Kao BIIaCHUKA aKI[#ja), JOKyMeHaTa
0 UCIIYH:EHbY OCTAIUX YCIIoBa, ~discosure letter”, micMeHe OCTaBKe MEHallepa, UCIpaBe O
BJIACHUIIITBY Ha HEMOKPETHOCTH, OTpeOHE KILHre U CII. I3BpIliehe 0OMIHO YKIbY4yje
OfpXkaBam-e CjelHUIIEC YIPAaBHOT OI00pa, Ha KOjoj ce MpUXBaTa OCTaBKa IUPEKTOpa W
NIOCTaBIba BpIIWIAL Y>KHOCTH Ha NPEJIOT KyIIja (HOBOT BIIACHHKA).

ITpoGeMu MOry HAaCTaTH IIITO MO TPABWIY, IPOTEKHE M3BjeCHO BpujeMe (HeKaj u
Mjecen) Off ToTIMcHBama yropopa (date of exchange) n m3Bpiuema (transfer date, com-
plition). VI umoBHCKa mo3wuimja mpeny3eha 1o u3Bpitema Moxe ce nmoropirari. [la 6u ce
3alITUTHO, KyNall OOMYHO 3aXTHjeBa Jla ce yHecy ofipeheHa orpaHmyermha y OgHOCY Ha
Bobeme mocioBa npeny3eha (ga ce MoKe HOCIIOBaTH caMo “y PEJOBHOM TOKY - “‘ordi-
nary course of business”, ca yoOMJIajeHUM Ofjp>KaBamk-eM oIrpeMe, 6e3 mpey3nMarma (hu-
HaHcHjcKuX o0aBe3a IpeKo ofpebenor n3Hoca, 1 6€3 NOoKpeTama CyICKOT 1 apOUTpaK-
HOT TIOCTYIKa (OCHM Y3 carilacHOCT Kyma) 1 cll. M Kynar| mMa npaBo Jja OfycTaHe Off
Hocia y ciydajy 030M/BHHX OJICTYIIEbA Ca CTaEM II0CIIOBA, KAKO je MPefCTaBIbeHo (1
rapaHToBaHo) y yrosopy'®).

Ocrane ogpende yropopa

‘YroBop o6yxBara jou jemad Hu3 ofieniada, Mehy KojuMa cy off 3Havaja cy HapOunTo
ozipenide O TpaBy Ap:KaBe Ha T3B. 371aTHY Kiay3yiy (golden share) 1 onpen6a o “T'apan-
jama 1 06e30ebermuma” (Guaranties and Sureties).

1/ Kop npuBarusanyje npefyseha off moceGHOr MHTEpeca 3a HalMOHATHY €KOHOMU-
jy (y o6macTu pou3BOELE U AUCTPUOYIHja SHEPIHje, TIOIITA U TEIEKOMYHHKAIHje, JKe-
JIe3HMIIA, aBUO-cao0pakhiaj 1 CII. ) myTeM Npopaje CTpaTeIlKUM HHBECTUTOPHAMA Ap>KaBe
TIO TIPaBIWITY WJTH 3aIp3KaBajy KOHTPOJIHM NakeT akiwja (“in long term state ownership™)
Wi oMoryhyjy penynpame Jp>KaBHOT KannTajia Ha 31aTHy akuygjy. U y ogpebernm
npeny3ehnma ca BehHCKIM ApsKaBHIM BITAaCHUINTBOM CKYIIIITHHA M37iaje 37IaTHY aKIi-
jy (amp. y Mabapckoj) mimm Biraa cama opytydyje o 3aipskaBaby 371aTHE akuuje (HIp. y
Pymynuju). Y yroBopuMa o mpofaju akigja CTpaTelkiuM nHBecTrTopuMa (y CKIIamy ca
NpMBaTH3alIOHAM 3aKOHAMA) TipeiBrba ce MpaBo ApsKaBe Kao BIacHUKa 3NIaTHE aKIuje
Jla IMEeHyje TIpecTaBaHyKa y CKYIIITHHY aKIMOHapa, ca OBIamheneM a ce He CIIOKU
ca ofTyKama Koju ce ofjHoce Ha:noBeharme 1 cMameme KanuTajia, IpOMjeHY jeITHOCTH
npeny3eha, cnajame U MOJjeNy, CTaBbabe XUMOTEKE U NpecTaHak npefy3eha. 3akoH o

16. P.F.C.Begg4. 14, 4. 16 u Ilpunore
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npenysehrMa He MO3Haje 3/1aTHY aKIujy, I U He CIIpeYaBa BEeHO KPEenpame 3aKOHOM
WJIH OfifTyKama npeny%ha”)

2/ I'apannmjama n 06e36ehemnma (Guaranties and Sureties) IIpofaBary ce OCATypasa
(HTIp. GaHKApCKOM TapaHI|jOM, AOKYMEHTApHUM aKpEAWTUBOM W Ci.) fa he Kymar
UCIYHUTY TIpey3eTy o6aBe3y ( HIp. y OAHOCY Ha KYIOBHY IMjeHy, MHBECTHIHjE ¥ CII. )
WINA Y CyMI:U Ja Mpofasal Hehe Outu crnoco0aH a OArOBOPH CBOjUM oOaBe3ama Mo
ocHOBY ‘“U3jaBa u rapaHija”, Kymai 3axTijeBa ofropapajyhe o6e3oebeme.

Ty cy u ofpende Koje cy yoOudajeHe y yroBopuMa ca CTpaHuM apTHepUMa Kao: 0
njenosurocTr yroeopa (Entirety), o6aBjemrer-uma japHocTr (Announcements), TPOII-
KOBHMa TIpANIeMe 1 KOMIIeTHparba yrosopa (Costs), MjepoTaBHOM IIpaBy ¥ apOUTpakn
(Choice of governing law and submission to juridiction), KoMmyHHUIIpamy Meby crpaHama
(Notices).

IIpeanocTn 1 cnade cTpane Npoaaje akuyuja CTPaTeIKHM
HHBECTHTOpPUMA

IIpeHoc fp>kaBHOT (jaBHOT) Y MPMBATHO BIACHUIITBO MPoOfiajoM npeny3eha excrep-
HMM HHBECTHTOpUMA, IIO TIPABWIY CTpPAaTEIIKNM, Ca CIe3Wjali30BaHNM 3HambUMa Y
OpaHIm y Kojoj npeny3ehe nocnyje, kao MeTop T3B. TpxkuinHe (market-based) 3a pasmu-
Ky Off AUCTpYyOYyTHBHE NpHBaTHU3aldje, IpuMjerbyje ce Beh penaTiBHO ay:Ke BpujeMe, ca
MamKM UK BehuM ycrjexoM y 3emibama y Tpar3uuyji. Y HajsehiM gjennom npusaTusa-
I¥1ja OBUM METOJIOM UCITYHIIIA je OUeKMBakha y ONHOCY Ha YHarpeherme nocnoBama npu-
BaTU30BaHUX npeny3eha18). Amnamme excriepara CsjeTcke 6aHKe NOKa3yjy “jake U cia-
Ge crpane (strenghts and weaknesses) oor mpucryma npusarmsanuju ). [Ipema Cheryl
W. Gray Beh y npBuM nepuofyMa NpUBaTULjE EBUNECHTHE Cy HajMakbe TPU MPEHOCTU
Meropia popaje (“trade sale”) :mpBo, 06e36ebyje nprxone Ap>kaBHOM OYIIETY, IPYyro, 10-
BOMIM J10 “mpaBux”’ BIacHWKa npeny3eha ( ca 3HameM 1 KanmuTanoMm) u Tpehe, mponajau
YCIIOBU CE& MOTY ngmaro;mm (6ap TeopeTckm) cnienmjaHIM TIoTpedama cBake (Ioje-
IMHAYHE) MPOfaje 0), Gyorgy Csaki-Akos Marcher?!) y anammsu 10 ropHa npuBarusa-
maje y Mabapckoj (mpereskHO Kpo3 MPoajy akiigja CTPATEIIKAM HHBECTUTOPAMA) fIaje
Tpervie]] OCHOBHUX NpefHocTH (advantages) OBOT PHBATH3AIMOHOT IIPACTYIIA:

* Ilpepyseha y gpXkaBHO]j CBOjUHHM Ipena3e y pyke “mpaBux’ BIacHUKA, UCTH-

HUTHX (IpaBUX) penpe3aHTeHaTa KanuTana-c 003upoM fia Cy HHTEpeCH Kalld-

17.  B. M. BacmbeBuh, Komenrap 3akoHna o npenyzehmnma, 1996 ctp. 215

18. B. From Plan to Market, World Development Report 1996 ctp. 53-54

19. Susan L. Rutledge, Salling State Companies to Strategic Investors, Trade Sale Privatization in
Poland, Hungary. the Czech Republic and Slovac Republic, Vol. I Analysis of Issues, CFS Discu-
ssion Paper Series, No, 106 World Bank 1995.

20. Cheryl W. Gray, In Search of Owners, Lessons of Exeperience with Privatization annd Corporate
Governance in Transition Economies, Policy Research Woorking Paper 1595 World Bank 1996
crp. 9

21. Gyorgy Csaki-Akos Marcher, The Ten Years of Hungarian Privatization (1988-1997), Budapest,
june 1998 ctp. 4
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Tama (Owau) Jolle TpeACTaBlbeHH Off MapTHje, OPXKABHOT armapara,

MHUHHUCTPACTBa, PaJHUKA WX MEHAIlepa,

* Oworyhyje ce ycnocraBmbame (MOIEpHOTr) MoOfella KOPIIOPATHBHOT yIIpaB-
Jbama, KOj! OfIrOBapa yCJIOBHMa TP3KUIITHE eKOHOMMUje. Biracaumu npenyseha
MOpajy UMaTH “BJacTu’ W MOJCTHIAja, 3Hakha U CIIOCOOHOCTH f1a e(heKTHBHO
yIpaBibajy KOMIaHHjOM (KOPIOpPaImjoM) OTHOCHO [da KOHTPOJIMIITY MeHale-
pE€ ¥ OCHTYpajy ia OBU pajie Y HHTepecy BIacHHUKa,

*  OTBOpEHOCT NpUBaTH3alMje CTPAaHIM MHBECTHIMjaMa ca BUIIECTPYKUM yTH-
[[ajeM Ha YATaBy €eKOHOMH]Y, MOceGHO MpUBaTU3anujy 6aHKapCKOT CEKTOpa.
HckycTBo mokasyje HCTaKHYTY YOIy CTPAaHUX MHBECTHTOpa y NpHBaTH3a-
IUjH ¥ €KOHOMCKO] TpaHcopManuju 3emibe (HOp. y Mabapckoj qupekThe
WHBECTHIUjE ¥ yliarama y T3B. greenfield mpojekTe gocTuria cy mo Kpaja 1997
rof. 19 munujapau Y CH),

+ TloGosbmiame IIaTHOT OMIIaHCa 3eMJbe U TeHepupabhe 3HaYajHIX IPUXOyia 3a
jaBHE OyrreT-06e36ebyjy ce cpencrBa m 3a peopraHu3anmje y UHIYCTPUjU U
“H(PACTPYKTYPHOM CEKTOPY U yOp3ame pa3Boja yOIIITe,

+ Ilpopaja cTpaTemKUM WHBETHTOPHMA IPEACTaBba M CTBAPHY JICHAIMOHAIIN-
3alujy-ApkKaBa ce HOBJIa4H e(pUHATHBHO U3 IPUBPENie U He TIOCTOjH (BHUIIIE)
MOTYhHOCT KOHTpOJIE Aip>KaBe Hajl IPUBaTH30BaHNM Ipeny3ehem.

Kao u 3a npuBaTu3anyjy yonire, ycrjex nporpaMa IpuBaTu3alyja ImyTeM npomiaje
aKuyja CTpaTelIKiM MHBECTUTOPHAMA 3aBHCH Off THKOPIIOPHCAHOCTH Y YKYIIHE EKOHOM-
cKe pehopMe U TIOIUTHYKE TOAPIIIKE KOjy IMa y 3eMJbH. Y TIpaBJbare MPOIeCOM IIpo-
faje yKIbydyje y ceOu U 3axXTujeBa BObemwe pauyHa C jelHe CTpaHe O MPUPOAX IpeaMeTa
nopaje, MoceOGHO BEMYMHH, CIIOKEHOCTH ITOCIIOBaba, KA0 M aTPAKTUBHOCTH 32 KYIIIA, 1
C pyre cTpaHe, O TPAHCIIAPEHTHOCTH ¥ (hep MOCTYIAbY Y pUBaTH3alyjy (Y IUTamy je
yTBpbIBame NpaBe Mjepe TpaHCIIapeTHOCTH ¥ OTBOPEHOCTH, KOja He IOBOAY Y TITake
OCTBapeme KeIbeHNX pe3yiTara ca MOCJIOBHE Tauke IiefuimTa). IIpmBaTusammonn
nporiec (1o npasmwiy ypebeH npomnmcima) Mopa 61T JoOpo IUIaHUpaH (ca Ipenunpa-
HFM YCIIOBAMA), HajIMpe TyOIMKOBaH M KOPEKTHO CIIPOBEJIEH IIOCEGHO KPO3 MOCTYIIAK
HacMeTama, Kako 01 ce n30jernu Hecopa3ymu 1 Moryha kopynmyja/’ 22) Ha Gasu KoM-
NETUTUBHOCTH (HajjMeTamy BHIIE yYeCHUKa y TIporecy) ofpebyje ce TpsKullHa [yjeHa
670Ka (TmakeTa) akumja Koju ce npopaje (market-determind price) n 06e36ebyje “levera-
ge” (ocroHar, cpefcTBO) Koje OJIaKilaBa Mperopaparme feTaba KyHOMpPOiajHOT YroBO-
pa

Vlako BHCOKW KBAIHTET PHBATH3AIjE, IPeMa HEKHM ayTopuMa ~YMoxe ce 3a-
cumBary (jemuHO) Ha “npeny3ehe Mo npeaysehe” mpuCTyITy, MCKYCTBA Y MIPUBATU3ALA]A
METOJIOM TPOJiaje CTpaTelIKIM HHBECTUTOPIMa, OKa3yje ofipebeHe HeocTaTKe 1 He-
KaJ] KpyIHe mpoodiieMe y cripoBobemy nporieca. Kao HegocTam camor MeTofia Hajuen-
he ce masope:

1/ HenpaBemuoct (“unfairess”) y mucTpuOyImjn BIacHMYKAX npasa. OrpaHude-
HocT foMaher KanwTasa ( Wi ¥ HeTPaHCIIApEeHTHOCT) He oMoryhyje :“ob0munmM”’ rpaba-
HHMA J1a YYECTBY]Y Y MPOIIECy MpHUBaTH3alMje, TOCEOHO He HacTajarbe ((popMupare) mo-
Mahe (cpefse) BiacHIIKe Kitace. CTpaHW MHBECTUTOPH, C Apyre CTpaHe, Ioase ayTo-
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MaTCKH y TOBOJBHU]Y TO3MIH]Y, 3aXBajbyjyhul cBOjoj HeynopenuBo Behoj puHacHjcKOj
CHA3U ¥ KPEIUTHO] CIIOCOOHOCTH,

2/ HepoBorbHa “nofipiika’” pa3Bojy TpxKuilrta Kanurana. [Tpuctyn npusaTusanuju
(case-by-case) mpoyajoM CTpaTeKIM MHBECTUTOPAMA Y KOMITETUTHBHOM TIOCTYKY WITH
IyTeM IUPEKTHX IIPEroBOpa, 3a Pa3jIMKy Off MACOBHE IIpUBaTH3alyje, He yBoaw (Y 3amje-
Hy 3a Baydepe) OfMax HajIIMpe aKIOHApPCKO BIIACHUIITBO, HUTH 3aXTHjeBa 3a pOMje-
Hy (TIpeHOC) BIIACHUIITBA aKIyja MHCTUTYIMOHAIHY HH(PPACTPYKTYPY TP3KHIIITa KaIu-
Tana u

3/ ITpopaja cTpaTellKuM HHBECTUTOPAMA HE NIPECcTaBlba METOf, “‘Op3e NpHUBaTU3a-
mje”. [TprBaTm3anmja ce o mpaBwTy ofuja “y TpaHiama” (1o rpymama mpenry3cha) u
noTpeGHO je oppeheHo BpujeMe aa 6 ce MPUBYKao MakcMMaliaH Opoj mHBeTHTOpa (0-
Mah¥WX 1 cTpaHux), ofadpaia HajlIOBOJBHIja MTOHYNIA ¥ 3aKJbYIHNO KYIOIPOAjHA YTOBOP.
Y ciydajeBnMa (22) xoje cy ncrmruBanu excrieptr Cjetcke banke, mpocjeuno 15 me-
ceny je Tpebano Off aHraKoBama IPUBATH3AIMOHOT CaBjeTHIKA 0 3aBpIIeTKa TpaH-
cakimje (HajMame TpH Mjecenia 1 Hajsuire 2 roguae ). OGjeKTHBHO je orpaHndeH 1 6poj
CTpaTeNIKNX HHBeCTHTOpa (KOjH ce MOTY N03BaTH Ha HajMeTame) 3a BeJnKa ( a 9ak 1
3a cpema mpeny3eha) :6pojeM KoMianuja y OpaHIIM MOCeOHO MYITUHAIMOHATTHIX KO-
MaraHyja, Koje ce Hajuelrhe jaBibajy Kao KYIIY, BUXOBOM Pa3iIMIUTOM TP:KUIIHOM
cTparersjomM, cTaBoM npema T3B. greenfield mpojexTima y ofHOCY Ha aKBU3HIIYjE, TOBje-
PEBEM Y BITJITHY MaKpO EKOHOMCKY ITOJIMTHUKY | CJ1. TPOIIKOBY NpHBaTH3ALHjE TyTEM
TpOJIaje CTPAHUM WHBETUTOPUMA, Cy TaKOhe BUCOKH (Y TIOMEHYTHM CITyJajeBiMa OII0
je aHra>kOBaHO MPHUOJIIZKHO 3 caBjeTHUKA ca MpeKo 30 KOHCYITaHT/Mjecelld BpeMEHa 110
TpaHCAKIIAH). 25?

HckycTBa npuBaTH3alyje OBUM MPHUCTYIIOM YIIyhyjy U Ha Telkohe u nmpodneme y
MIPUM]jEHH, Yhje pjelliee O1 TONPHHM]eIOo Ja YUTaB Ipolec Oyfae MHOTO e(hUKaCHUjI:Aa

22. HckycrBay 3emibaMa Mcroune EBporne mokasyjy fa je kopymiuja (y HajIImpeM CMHCITY, He CaMO
Kao CTHUIaie IPEJHOCTH Y MPOIiecy Npofiaje Y OTHOCY Ha Ipyre faBalbeM MUTA, THKPUMUHHUCAHO
KPUBHYHMM 3aKOHHUIMMA, Beh W CBaky BHJ MOBianrhuBarma IOjeMHANA U Tpyla 3a OWIo Yuju
pauyH) rotoBo Heus0OjexxkHa mparteha mojaBa mpuBaTu3aumje. Yl jeTepMuHmCcaHa je y 3HaYajHO]
Mjepu n3aGpaHMM METONOM W TeXHHKama HpuBaTm3anuje. Baydepcka npuBatuanuja ckpahyje
nepuof] NpeHoca BIAaCHUIITBA U OCTaBlba MaJlo MjecTa 3a Kopynuujy. Ilponaja mytem KoMmeTn-
THBHHX MeTofia (HaJMeTama) : ayKluje U jJaBHOT TEeHAiepa cMambyje “‘coruption “ pu3WK, anu HA
OBe TeXHHUKe Hujecy “nepexTHe” (jaBHU TEHAEp 3aXTUjeBa BpUjeMe, CTPYYHOCT y OPraHu30-
Baby, XapMOHH3AIIYjy IPUBATH3aHOHUX HAIIOPA BiIajie, “IpUBATH3ALMOHE BIACTH”, areHIyje 1
CII. ¥ BJIacHUYKHX (poHA0Ba). [IMpeKkTHA Mpojaja, MyTeM MPeroBopa je Hajpu3nvHuja TEXHUKA ca
CTaHOBHINTA KOPYIIYje ¥ BlIafie HACTOoje Aa je TpaHC(hOPMUIY Y OjeJHOCTaBbeHH TeHpep. (V.
Ivan Miklo$, Coruption Risk in the Privatisation Process, Center for Economic and Social Alalyses,
Bratislava, 1995). Y ToMm cMuiicy cMaTpa ce U fia ‘““9ucta mpojaja Kpo3 mperoBope” HHje CacBUM
oaroBapajyha Texuuka 3a Pycujy jep cy 360r oficycTBa KOMIETHTUBHOCTH (HafiMeTarmba) Moryhu
npurosopu 3a kopynuujy (Oleg V. Petrov, Facilitating Foreign Participation in Russian Privatiza-
tion, ILO L. 235 Law and Develompent, April 1997 ctp. 19).

23. V. Susan L. Rutledge, naBegeno gjeno crp. 2.

24. V. Oleg V. Petrov, HaBefieHO fijeso cTp. 28

25. V. Susan L. Rutledge, HaBegeno nujeno crp. 2-11.
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ce moeeha Gpoj mpemy3eha 3a mponajy, penympajy HenehMHICAH PUBHIA ¥ CKPaTH
BpHjeMe TIperoBapama OKO cafipskuHe yroopa. Susan L. Rutledge Ha 6a3u uctpaskusa-
Ha yKa3yje Ha OCHOBHe mpooOiieMe y npuMjerH ( 1 1aje MperopyKe 3a BIXOBO Pjellieihe )
Meby ocrauM:noTpely 3a UHIHjaJTHAM Oflo0pemeM off Tipeny3eha, jom duHaHcHjcKI
MOJIO3Kaj ¥ MPOGJIeM TIPOIfjeHe BpUjeIHOCTH, npeny3eha, cnaba “otkpuseHoct” (discol-
sure) puHacHjcKuX mH(pOpMaIja, TpodiieM 00aBe3a 3a 3aIlTUTY CPEUHE, HY>KHOCT
npeCprKTyplélga}La npeny3eha, MHTeHIMja BlIafe Ha 3aipsKaBamby BIACHUUKOT yderrha

y ipeny3ehy.
3axitijes 3a UHULYUJAAHUM 0000Operem 00 cllipane iipedy3ehia

IIponaja akimja npexyseha crpaTellkuM HHBECTUTOpPAMA MOKe OWTH IOBEfieHa Y
NIATare, GIIOKMpaHa Off 3aIOC/IeHNX W MeHallepa HIXOBAM OBTalTheheM fa J1ajy NHU-
I@jaHy caracHocT (ofo0pere) KOjuM ce Y ycTBapy Iokpehe MpuBaTU3aloHy po-
nec. ITpempubame oBakBor ogobpera (HIp. OTyKe OpraHa Jp>KaBHOT WM APYIITBe-
Hor nipeny3eha, ) y HOjennHIM IpUBaTH3AMOHNM 3aKoHMMa (Y 3eMibama ca T3B. JlelieH-
TPaNN30BaHOM IPHBATH3AIMjOM) TIPEAICTaBba MO MONUTHYKOT KOHCEeH3yca, moTpeba
3a 00e30ebheme MopipIlKe NpuBaTH3aL|jH, ajli Y MpaKch U IpooieM, HoceGHO KOJ TIpo-
naje npeny3eha ca HoTeHIHjaHO MPOUTAOUITHAM MOCTIOBA-EeM (32 KOja je yIpaBo Haj-
nakire Hakm mpasor Kymma). Pjememe je y ykibyumBamy npeny3cha u 3amocieHux y
NpYBaTH3alIOHN NIPOLIEC, aTi Ge3 ITpaBa BeTa Ha IPOfIajy.

Jlow ¢unancujcxu ioaoxcaj ipedyseha u itieutkohe y oopebusarby yujere

Hajsehu 6poj mpeny3eha koja ce mpopajy, mpeMa yUusmheHIM UCTpasKMBakIMa uMa-
jy cmabe ¢puHacmjcke nepdopMaHce (ca TEHICHINOjOM JaJber MOropIiaBama), ca (He-
Kajl) BeIMKUM 0baBe3ama 1 Ha IPaHWI HHCOJIBEHTHOCTH, IIITO CBE CMakbyje BPUjeTHOCT
(v mjeny) Koja ce MOsKe TPasKUTH Off mHBecTHTOpa. Y Mpo6iieM je mpoljeHe BpujeHo-
cru npexy3eha (7 of crpaHe MehyHapomHUX OBNaNTheHUX MPOIEeHATEIha) Y YCIIOBAMA
MOTIYHE HEM3BjECHOCTH O TOME Kako he ¢mpma msrnegaru y 6ynyhHOCTI:KOjU he ce
npou3Boay (poba ) MpOU3BOAKTH, Y KOJUM KOIMYMHAMA, TIO KOjuMa IijeHaMa (TPOIIKO-
BUMa), ca KOjuM (pHHACHpPAEM, TI0 K0jOj MHTEPECHO] CTONM M 3a Koja TPSKUIITA 27),
IIpuopure y oBuM cirydeBMMa cMarpa ce Tpeba jaté Op3wHHM (y OmHOCy Ha Moryhe
ocTBapeme Behe IMjeHe) M KOPHUCTUTY HaMETahe BHILE YIECHMKA Kao METOJ fia ce

fobe 1o mpofajHe uujeHe.
Heaoexksaitina iipezenitiayuja (disclosure) ¢punacujckux ungopmayuja

Y conmjanucTIYKM eKOHOMHjaMa (hrHAHCHjcKe mH(opMalyje cy'cTBapaHe” ja
6u ce ocurypasio ( M oKa3aio) fja Cy MPOUCBOHY IIbEBH IIOCTUIHYTH, 6e3 003upa Ha
npocurabmHocT npeny3eha. M ¢mHaHCHjcKM M3BjeITaju He cafipske ajieKBaTHE TO-
[aTKe O IYroBamNMa, HeKOpUIITheHO] MIMOBHHH, CIIOPOBAMA. Y CBAaKOM CITy4ajy Kajl ce
Kao TIOTECHIIMjaJIH! KYIIal] jaBjba MyJTHHAIIMOHAIHA KOMITaHWja, YBUjEK CE 3axTjeBaia

26. Susan L. Rutledge, HaBepgeHo gjeno crp. 11-29
27. V. Cheryl W. Gray, HaBepieHo gujeno ctp. 12
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peBm3Hja (PMHAHCHJCKUX MCKa3a IpeMa MehyHapOHM pauyHOBOICTBEHAM CTaHAAPANMA
aHraskOBamEM CTpaHe pEeBU3OPCKE (hupMe.

Heilocitiojarve jacnoz saacrhuwiitisa (property title) 3a semmuutitie u 3zpade

Temkohe ce jaBbajy IpBoO, y CIy4ajy (MpeTXOmHO) MpeHoca npeny3eha JokamHmm
BJacTMa ( ¥ 3aXTjeBa OBUX 3a IUIahambeM) M IPyro, KOJI 3aXTjeBa 3a PECTUTYIH]Y OTHO-
cHo obernrehere paHujux BIIacHUKA 32 Ofy3eTy (Ha3HOHAIM30BaHy ) UMOBUHY, TOCEOHO
YKOIIMKO IPONVCH HE J1ajy OCHOBa 3a Op30 oTyunBame. Pjeremne ce BUiy 1 y faBamby
rapasimje (O CTpaHe Bilajie) CTpaHIM MHBECTHTOpMMA J1a mpefy3ehe Koje ce mpuBaTu-
3yje Huje onTepeheHO CIIMYHNM 3aXTHjeBUMA.

Exoaowrku ipobaemu

Meby HajKOMIUIEKCHUjUM MUTakAMa Y TPOLIECy Mpofiaje cy MpobieMu Be3aHu 3a
3amITuTy cpeHe. [ IpuBaTHI MHBECTUTOPH HACTOje Jla Ce OCIIO0OJH CBaKe OJIrOBOPHO-
CTH 1 TIpOfiaBall IpUXBaTa fa OKpuje TpoIIKoBe (camo) 3a Beh Hacrane oGasese. Y of-
HOCY Ha TPOILIKOBE 3allITUTe 3a yOyyhe pjelieme ce Tpaku y AepuHIcaky nporpama
(ca mpomjeHoM Ha 6a3n “‘eKONOIIKe peBr3mje”) 1 nopjesioM pmsuka. Ca crpaHe IpofaB-
[, 3HAYAJHO je 1a ce KPo3 MpHBaTH3aIy]jy ( 1 MHBECTHUIH]E) HE YBeNle TIPIhaBa TEXHOIO-
ryja’y 3eMibYy.

IHowupeba tipecitipyxitiypuparsa iipedy3seha

ITorpeba 3a mpecTpyKTypUparse IpsKaBHUX mpeny3cha (decTo KoHrIomMepara “He-
CpopHUX” TIOCJTIOBHUX jeMHUIIA) je HeCIIOpHA. Y HEIOCTaKy CpeficTaBa, HOBMM BJIACHH-
[UIMa Ce TIPEIyIITa MPECTPYKTYpUparhe (OCHM Y MCITUTHBAHUM CITy4IajeBUMa, MaF-IX MH-
TepBEHIWja Ha peIylMparby 3aloCciICHOCTH U PECTPYKTYpHpamy ayrosa). [Ipectpykry-
pHpame 3aXTHjeBa eKCIepTCcKa 3Hamba N3 MHOTHX OOJIacTH, HOB KanuTas 1 peprHaHCH-
pame JIyroBa, raiiel¢ HEeKMX aKTHBHOCTH, OTIYINTame 3amocieHux. [IpoGnmemu u
TPOIIIKOBY BE3aHM 3a MPECTPYKTYPHpae MOTY Aa IeKYpaKupajy IOTEHI]aIHEe HBe-
CTUTOpE 3a TPAHKCAHKIIW]y OFHCHO IPEACTaBIbajy MUTama Off IoceOHOT MHTepeca 3a
yUYeCcHHKeE y TIPOIIECy TPofiaje.

HNuaTennuja Biana na 3aapxe BIacHMYKO ydyeurhe y npeny3ehy

Crparellkyu MHBETHTOPH JKejle TEHEPAJIHO f1a KyIe Opoj akimja (KBOTY) TOBOJBHY
J1a ocTBape KOHTPOIIy Haf npexy3eheM. MynTrHaIMOHATHE KOMITAaHUjE ¥ TTOCIIHj€ OTKY-
Ta aKiyja off Ap>kKaBe, HACTOje /1a KyIIe M aKIlfje OCTAINX aKIMoHapa npemy3cha (3amo-
cieHux u cn.). [IpxaBa ca cBOje CTpaHe, HACTOjU f1a 3aipXu ofpebeHO BIacHMYKO
yuetnthe, 6mno y npeny3ehnma off moceGHOT MHTEpeca 3a HAIMOHAIHY MPUBPERY, OMI0
pam 3;1§betuaH>a npeny3seha ( Takobe ) y mporpame MacoBHe BaydepcKe IMpUBaTH3a-
ngje.
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Heka nurama "nmoct npuBaTu3anuoHor" ynpasbama npenysehiem

ITpomajoM akiyja cTpaTEKIM HHBECTUTOPYMA MUjeHba Ce BIIACHIMYKA CTPYKTypa
KamuTana MprBaTU30BaHOT npeny3eha U 10 MpaBumity, UPEKTHO JOBOAU IO (OMTHHX)
TpOMjeHa Y YIIPaBJbaky YCIIOCTABIbAEM KOHTPOJIE BJIACHUKA KanWTajia Haj MeHaIl-
MeHTOM. [TocT IpHUBaTH3aMOHO YIIPaBibakhe, CTBaparbe MeXaHn3Ma (CICTeMa) OTyId-
Bama M OJFOBOPHOCTH OpraHa, Koje o6e30jebyje na he ce kommanuja BoguTy ca Kpaj-
UM IbEeM MaKCHMaIU3alyjoM Ipodiia, je Of H3y3eTHOT 3Hauaja y 3eM/baMa y TpaH-
3UIUjHU, U NOTEHIUjaIHU UHBECTUTOPHU KYITYjy aKuyje, YTOBOPOM Ipey3uMajy obaBese
yJarama, IPecTPyKTyprparmha 1 CHPEMHH Cy Ha UCIYH-CH-E, CAMO aKO Cy CHTYpHH f1a he
Cpa3MjepHO CBOM BJIACHUIIITBY, MOhW YUECTBOBATH Y TIPOIIECY YIPABIbakha i CIIPOBECTH
HEOIXO/IHE IpOoMjeHe U 00e301jeuTu NpopuTabuIHOCT. MebyTuM, HeKajt Hujecy JOHHU-
jeru amekBaTHU mpomuch (0 mpedy3ehnma - IpyIITBAMA KanuTana) KOju AedHHMIIY
YJIOTY ¥ OATOBOPHOCT OHMIX KOjU BOJIE TOCTIOBE, a IO MPABWIY, HEIOCTAjy KOHTPOIHI
MEXaHU3MH 3a pjelliehe MpodieMa U3 TPKUIIHO pa3BHjeHNX 3eMasba (e(hnKacHO 1 pe-
TYJWCAHO TPXKUINTE KanuTajia ca MoryhHOCTH Op3e mpopaje akiuja Tpehum u mpey3u-
Mama npeny3eha of crpane Tpehux, npoecnoHaTHO PauyyHOBOJICTBO | IyHa OTBOPE-
HOCT ¥ IOY3IaHOCT NIOfiaTaKa O MOCIIOBakby M CII. ).

Ha ynpasssatbe (corporate governance) noce6Ho yrudy opebenn hakTopu Koju Cy
crermcIYHA 32 aKIMOHAPCKO APYIITBO Kao PYIITBO KanuTasa (KopIoparyjy, KoMia-
unjy). IIpBo, mocebaH 3Hauaj craryra npexy3cha (IpyIITBO Kao MPaBHO JIAIE CTATyTOM,

28. Y aHamu3M yiore eKCTepHe NMpHUBATH3alHdje W BIACHHUIITBA, KAO0 METOMA NpHUBaTH3alHje y mpe-
cTpyKTypupamy npenyseha, Aghion — Blanchard, monase ox gucruakiyje usmeby: “ogbpambe-
Hor” (defensive) m cTparemkor (strategic) nmperpykrypupama. [IpBo, yKibydyje Mjepe Koje cy
notpe6He fa npeny3ehe”’mpeskuBu” (Kao peaynupame 3aocleHNX, rallehe aKTHBHOCTH, 3aTBa-
pame [jenoBa Koju CTBapajy ryouTKe u cil. ). [Ipyro, cTpaTeniko MpecTpyKTypuparhe MoApa3yM-
jeBa Mjepe Koje oMoryhaBajy mepcrneKTHBY U pa3Boj (Kpo3 yBoherme HOBe TEXHOJOTHje, CBEXKET
KamnuTana, 3aMjeHy MeHalIMeHTa 1 cIl. ). Y 3a TO je, KaKo UCTUYY ayTOpH, HOTPeGHO eKCTEPHO
BIIACHHUIITBO ¥ TO KOHIETpHcaHO ( ca BJIAaCHUIUMA KOJU MMajy 3iara U CIOCOOHOCTH Jia BpIIe
e(eKTHBHY KOHTpOIy Haj npeay3ehem u Bpujeme. MckycrBo Uelke, ca MaCOBHOM Bay4epCcKOM
NpUBATH3ALMjOM TO NOTBphyje, Tie u mopex Op3or npenacka npeayseha y “eKcTepHO BIaCHHUII-
TBO”, Ap>KaBHU €X-CEKTOP MMa HILKY CTOIY pacTa MpoAyKTHBHOCTH off BehuHe cycjena. U y Toky
je mpolec KOHCOJUANMje BIACHUIITBA, AjeioM Kpo3 “mpey3umama’ (takeovers) mpeayseha y
BiacHuIITBy VHBecTnmonnx ¢ounosa of 6anaka (P. Aghion and O. J. Blanchard, On privatiza-
tion methods in Eastern Europe and their implications, Economics of Transition, Vol. 6 (1) 1998
ctp. 88).

29. 3emibe y TpaH3ULMjU O IIPABUILY CACTaBIbajy JHCTE (CIMCKOBE) mpeay3eha off crpaTenkor 3Ha-
4aja (He caMo jaBHa), I/ije Ap3KaBa 3ajip>KaBa BIACHUIITBO KAUTANA Y IjeJIMHH WIK A7jesIoM (o
NpaBUIIy KOHTPOJHYU MAKeT akiyja) Kopnoparu3zoBaHor npenyseha. [Tocneamux roguna (Hop.
Mabapcka, PymyHuja u fp. ) y JOIyHH IpHBaTH3alMOHKMX 3aKoHa mpeaBubajy MoryhHocT fa
Bunapa 3a ogpebena npeay3seha (kKako TO Ofyun) 3aJpsKu T3B. "37aTHY akiujy". 31aTHa akuuja
laje MpaBo IpKaBU: fla UMEHYje MpefCTaBHUKE y opraHe mpefy3eha ca mpaBom Beta (1a ce He
CIIOKE Ca OfIYKOM O CTaB/bakhy UMOBHHE Ipeay3eha IOj XUIMOTEKY, IPeCTaHKy WU JTHKBHA-
nuju npenyseha, IpoMjeHN peMeTa MOCIOBamka, (PY3UjU WIN IpHUNajarky, aKTHBHOCTAMA TIpe-
ny3eha Koje paBopr3yjy MOHOIOJICKO MOHAIIAkE WK I0BOJIE Y MUTahe¢ HAIMOHATTHE HHTEpece).
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Kao Haj3HAYajHUjIM OIIIITAM aKTOM, ypehyje oprate u IHXOB [[jeJIOKPYT), ¥ [[jeIaTHOCT
IpYLITBA ce OfiBUja YIIPABO Y CKJIAy ca CTaTyToM (¥ 3aKOHOM). [Ipyro, OAroBOPHOCT aK-
IMOHAapa je orpaHnycHa (CHOCE PU3YK [0 BUCHHE CBOT YJIOra, MHBECTYIIN]A, M HE OJirOBa-
Pajy 3a [yroBe ApyIITBa, Hero camo ApymrBo). Tpehe, ca mucnep3njom Kanwrana (ak-
I¥ja) HApOUIMTO KOJT BeMKUX Npeny3eha, qomasu o "pasnBajama” BIacHUIITBA (aKIH-
OHapa) M KOHTpose (AUpeKTopa W MEHalMeHTa) M IIEHTPaIN3alijoM Hairjeama y
yrpasrom opGopy (board of directors). %) Turmdry akiOHAp IPHEXBaTa PEANHOCT M-
cMBHOT wiaHa. A ¢popmupa ce Kilaca MeHaliepa, MpogecroHanana 3a yrnpaBlbame Mo-
CIIOBaEk-eM U pa3BojeM Inpefyseha. 1 Tako y OCHOBH 1OCTOje TPH HHBOA YIIPaBIbamba:
CKYTIITHHE aKIMOHapa, yrpasHor onoopa (board of directors) n mupekTopa ca u3BpII-
HIM 0co6mbeM ("Tor Menanventa") 3V, TIpaso rimaca (voting right) mMajy camo axmo-
Hap¥ Koju 6upajy (1 pa3pjeliaBajy) ypaBHU U HAT30pHA OIO0P, YTBPHYjY MOCIOBHY HO-
JIATHKY ¥ TOHOCE CTpaTelike omTyKe (Ha CjefHUIM CKYMIITHHE jeTaHITyT TONHIIE - Pe-
JIOBHE Cje[HUIIe), 2 IMIUIEMEHTalHja OJIUTUKE 1 O[TyKa IPEMyIITa Ce YIIPAaBHOM Of{00-
Py ¥ TOIl MEHAIIMEHTY. YTIPaBHU OI0OP KA0 MPEJICTaBHUK aKIMOHApa AepUHHUIIIE OH-
K€ UTbEBE U OKBHPE TIOCTIOBam-a U cMjepHyIe (peMa 3akoHy o npenysehima nocras-
Jba IUPEKTOpA ¥ faje MY CMjepHHIIE 3a Pajl, T TOHOCH.... OFIYKe 7 pacIojiaxke ca aKIy-
jama, ako cratyroM Huje apyraunje oupebeno, (wi. 62) u y 3eM/baMa y TPaH3MIIHHA ca-
CTaje ce Mo NpaBWiy, jeaHIyT MjeceyHo. [upeKTop ca M3BpIIHUM 0cOOHEM BOAM TO-
cnose mpeny3eha (day-to day operation), ¢ TEM IIITO je KOJ yIpapibama npefy3ehem y
[jenHA, Kako ucrrde nmpod. Hessel KIbydHO muTame caMma OAroBOPHOCT IPeMa aKIno-
HapuMma. 32) X rako Y OKBHpHMA Koje YTBphyje 3aK0H, CTATYTOM ce yCIOCTaB/ba npouec
OTy4YMBAIA Y APYILUTBY, KOjIM e Y OCHOBHOM YPaBHOTEKYjy HHTepecH BJIACHHKA Ka-
NMTANA, MEHAepPa U 3an0cIeHnX. Al ynpasnu ooop, cmarpa Mariam Klipper ne mo-
JKe cJIMjerno J1a cdje MeHaIMeHT Wi nosehiapa 3anocnenocr, Beh ga "npasu nape"
3a akmponape (1o je y YC npBeHCTBeHH 3a1aTaK JUPEKTOpa Kopropanuje’>> )y APYruM
3embama (unp. Ibemauxoj, Janany) npeosiabyje cxBarame ga nnTepecHo npenyselie
NpHUNajga BIACHANNMA KaATATA, MEHAIepIMA 1 3a0c/IeHNMa (1 KOPIIOPATHBHO NPaBo
ofpaxasa y opehenoj Mjepu 0BakaB CTaB HIIP. y OHOCY HA CACTAB OPraHa U cJL. )
CkymmTrHa akIMoHapa ypebyje ce 3akoHnMa, Ha IPUHIAITY Majopr3alyje. AKIUO-
HapW KOjH MMajy BUIIIE Of] TIOJIOBMHE YKYIHOT Opoja ri1acoBa MOTY Jia MOHOIIONH3Y]Y Of-
JyYMBaH-€ y CKYIIIITAHU. Y KOJIMKO CTaTyTOM HUje Ipyraunje oppebeHo, npema 3akoHy
o mpeny3ehrMa CKymITHHA MOKe oTyanBaTi: 1) BehnHoM off yKymHOr 6poja ritacoBa
akumoHapa (0 U3MjeHH cTaTyTa), 2) TPOYeTBPTUHCKOM BehHOM ritacoBa MpUCyTHUX (O
noBehamy 1 cMamkey KaluTaia, CTaTyCHIM IIpoMjeHama, n3060pa ¥ OTIo3MBa YIIPaBHOT
U Haj[30pHOT Ofib0pa, peBr30pa 1 JIMKBAAATOPA, IPOMjEeHI OOJIVKA U PECTAaHKY APYII-

30. V. Mariam Z. Klipper, The The Governance of Privatized Firmsauthority, responsability and disclo-
sure, Economics of Transition, Volume 6 (1) 1998 ctp. 105)

31. J.S. Convigton, Basic Low of Corporation, Houston, 1998 stp 100)

32. M. Hessel, How Corporate Governance Makes Privatization Succeed, in Search of Good Directors,
1995

33. Mariam Z. Klipper, HaBep fgjeno ctp. 102
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TBa U PACMONIjesii JOOUTH 1 3) IPOCTOM BehMHOM TJTacoBa MPUCYTHHUX O OCTAIUM ITATa-
wuMa (wi. 256). [la Ou ce 3alITATAIN MalbHHCKU aKI[MOHAPH, 3aKOHH TIpeBubajy 3a
BUX ceT mpaBa. Ta mpasa npema 3akony o npeny3ehnma ofgHoce ce Ha:

* 3akas3uBame CjeHUIle CKYNIITHHE 1 THEBHY pefl (aKIMOHAPH KOjH IIPEJICTaB-
Jbajy HajMamwe 1/10 OCHOBHOT KanuTana MOT'Y 3aXTHUjeBaTH Jla CE Ca30BE CKYII-
IITHHA U YHecy ofpeheHo nurame y mHeBHE pef - wi. 251 u 252 cr. 5),

+ KoHTpona 3aKOHHTOCTH pajia yImpaBHOT ofbopa M fupeKkTopa (aKIuOHApH
Takobe ca 1/10 ocHOBHOTr KanuTana UMaju IPaBo Aa HOJHECY 3aXTjeB Haf30p-
HOM 0f100py 3a KOHTPOITy pajia yIpase, a ako OBaj TO He YUMHH Aa ce oopare
CKYNIITHHHY - WI. 279),

* MamVHCKE aKIMOHApH ce MoceGHO LITHTE IyTeM ofroBapajyhux oppenou
cTaTyTa (IpefcTaBbamkbeM y YIPaBHOM ofioopy - wi. 261, cr. 3, "cynepBehn-
HOM" - Kajja 3akoH omoryhyje fpyraunje ypebuBame craTyToMm). 3amTura
MambUHCKUX aK[MOoHapa NpefBubeHa je y cyJajy CTHIama 3Ha4YajHOT W Be-
hunckor ydenrha, Kaja ce He KyIyjy CBe aKIije y aKIHOHAPCKUM JPYLITBIMA
ca jaBHMM yrucoM akimja (wi. 413 - 415 3akona o npegy3ehuma). Y npakcu,
y yroBopuMa 0 IIPOfiaju aKIyja CTpaTeIIKIM HHBECTUTOPUMA KYIIIH Ce U3PHU-
quTO 06aBe3yjy ma y onpebenoM poky (HIp. ImecT Mjecelu 10 je[lHe TOJHHE)
7 110 Beh yroBOpeHoj MjeHn, OTKYIe aKIfje MalbHHCKHAX aKImOHapa.
ITpo6nem yrpapibamka KOMIIAHAjOM Y OBAKBMM CHTYallfjaMa pjelliaBa ce y IPaKCH :

CIopa3yMoM o riacamy (stock pooling agreement), yroBOpHEM "TIOBjepaBaba’ akiimja

onpebenoM smiy (voting trust) 1 yroBopoM o Boberby mociioa (menagement contract).

a) Criopasym o riacamy (stock pooling agreement) je (TrcMeHn) criopasym usmeby
aKIMoHapa KojuM ce yTBpbyje 3a ofpebern BpeMeHCKH Neproy BpIIEHe MpaBa Iiaca
CTpaHa y cropasyMy (HIIp. fia ce Ii1aca Kako je IpefaBrheHo Cropa3yMoM, WM KaKo ce
CTpaHe JIOroBOpe MM KaKO Ce OfJpeliy y CKIIafy ca NpenBHbeHnM riacameM (voting
trust) IpoLEAypOM Y IIMCMEHOM CIIOPa3yMy).

6) Cnopa3syM o racamy (voting trust) jenaH (Wi BUIE aKIOHAPa) MOTY IyTeM
noBjepuTH TpeheM IpaBo Jja ri1aca OHOCHO MOCTYNA Ha APYTrd HA4YMH 32 HBHX (aKIHO-
Hape), y3 HICTOBpEHMEH IpeHoc akimja Ha To Tpehe nmie. [ToBjeperuk (trustee), rimaca y
CKJIa[ly ca 3aKJbY4IEHIM CIIOpa3yMOM a PaHWjH aKIMIOHAPH Cy KOPHUCHUIM (KOju OCTBapy-
jy IpaBo Ha TMBHIEHTY MPEKO MOBjepeHrKa). Y HallleM IpaBy, akIije Kao XapTHje Bpu-
jeMHOCTH, y HayYelly ce MOT'y YTOBOPOM IIOBjEPUTH Ha YyBame U "ynpaBibame" Tpehem
(6anmm u p. ). Y 3akon o npeny3ehnma (wi. 258, cras 5) npensuba jja mpaBo riaca Ha
aKuyjama AaThM Ha 9yBarhe MOXKe NMaTH 9yBap, ajli caMo Ha OCHOBY ITOCEGHOT OBJIAIII-
hema akumoHapa.

1) YTOBOP 0 Boherby mociioBa (YroBOp O MEHAIIMEHTY ), je YTOBOP KOJHM aKIIMOHAP-
CKO JIPYIITBO, Ha 6a3yu OIyKe CKYMIITHHE, KaO OpraHa BJIacHUKa IOBjepaBa, MarIH-
CKOM aKIFOHApPY, y3 HaKHafy, YIPaBIbakbe MOCTIOBAmbeM U pa3BojeM npenyscha. Kopu-
CTH ce TOoceGHO ¥ MebyHapOJHOj IIOCIIOBHO] NPaKCH, Kafa CTpaHH NMapTHEpP MpHXBaTa

34. O muTamy 3alITHTE MAaBMHCKHX aKIYOHapa 3eMibama y TpaH3unuju Bugm: Mariam Z. Kipper
Hageql. gjeno crp. 108, J. S. Covington, Basic Law of Corporation, Houston 1989, ctp. 257, 258
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"yJIory" MarmMHCKOT BJIaCHHKA UACAHOT qujena npemy3cha (KymoBUHOM aKiyja u CII. ),
NOJ] YCIIOBOM Jla My ce TMOBjepH Bobewe npeny3eha myreM yroBopa O MEHAIIMEHTY.
Crpareniku MHBeCTHTOpP (MO MPaBWIy MYJTHHAIMOHAJIHA KOMIIaHMja MHCHCTHPA Ha
yrOBOpPY O MEHAIIMEHTY Kao YCIIOBY 3a KYIONPOAajHy TPAHCAKIH]y) HaKO MpuOaBba
KOHTPOJIHH TTaKeT aKIja, ca O0jallieheM Jla CaMo Tako (IMPEKO LeHTpajie KOMIIaHU-
je). Moxke o0e30mjenuTH 3a mpemy3ehe cKym yciayra (MeHaepCKHX, KOMEPIHjaTHIX,
(prHAHCHjCKUX, TIPABHKX) KOje Ce TPYKajy W OCTAIMM jeqUHULIAMA Y JIAHILY.

(unanak nmpnvwben 11.12.98.)

Professor Momir Dragasevi¢,
Faculty of Law, Podgorica

Sale of Company Shares to Strategic Investors

(Summary)

The sale of company shares to strategic investors, in addition to shareholding em-
ployees and mass voucher privatization, represents an integral part of nearly all privati-
zation programs. The article covers four chapters: basic approaches (or techniques) to
the sale of shares (public auction, public tender and direct negotiations), procedure of
public tender, basic subjects of the share sale agreement and some issues of post-privati-
zation company management. In order to attract foreign investment and obtain transpar-
ent privatization, large number of countries opted for sale by tender prescribing tender
procedure (stages of procedure, invitation to tender, opening and evaluation of tenders,
selection and publishing of results and agreement signing ). The very agreements on sale
of shares to strategic investors in essence have the same or similar structure i. e. general
contract approach that is the characteristic of the common law.

Key words: strategic investors, tender procedure, agreement on sale of company shares
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The Choice of Institutions for Monetary Stability in an
Emerging Economy: Independent Central Bank or Currency

Board?”

1. Introduction

In recent years a clear consensus has emerged amongst economists and policy-makers
that the achievement of price stability is a fundamental policy objective for any economy.
Thus, it should be carried out single-mindedly by the monetary authorities. Price stability is
seen to provide a firm basis upon which private economic actors can operate with confiden-
ce, leading to a minimization of transaction costs and higher growth.

This had not always been the orthodox view. From the 1930s and until the late 1970s,
conventional policy-making wisdom was that monetary affairs should be managed by the
central bank or other monetary authority with a view to facilitate the conduct of the general
economic policies of the government thorugh a judicious manipulation of the money supply
and also to minimize the cost of government financing. It was thought, in particular, that
there is a trade-off between inflation and unemployment, represented by the so-called ““Phil-
lips curve”," and that the authorities could, accordingly, choose an optimal balance between
moderate inflation and low unemployment.

*  YnaHak NORHET Kao pedepaT Ha caBeToBamwy IpaBHuKa y npuspenu CPJ y Bpwaukoj Bamu,
Maja 1997. rox.

1.  A. W. Phillips, “The Relationship Between Unemployment and the Rate of Change of Money
Wage Rates in the United Kingdom, 1861-1957” (1958) Economica.
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From the 1970s onwards, accumulating empirical evidence suggests that the supposed
trade-off between inflation and unemployment — which is predicated on the “naive” hypot-
hesis that economic actors are unable to understand, anticipate and counteract the authoriti-
es’ monetary-management strategy — is counterproductive in the long run. However, while
the benefits that high inflation brings in terms of low unemployment are largely imaginary,
the costs are not. Any level of inflation has negative effects on economic activity since it re-
duces the quality of the currency as unit of account and store of value. This results in increa-
sed computational and accounting costs and creates the need for value-preserving devices. It
also creates distortions in the tax system (which is typically not perfectly indexed), leads to
a decrease in the demand for realy money balances and -in the particularly important and
all-too-common case of not-fully-anticipated and/or accelerating inflation — undermines the
operation of the price mechanism,? distorting relative prices, hampering investment decisi-
ons and leading to unintended redistribution of wealth, often of a perverse nature, especially
between debtors and creditors.> On the basis of data from over one hundred countries from
1960 to 1990, Robert J. Barro has estimated that an increase of 10 percentage points in the
long-term average annual rate of inflation of an economy lowers the rate of real GDP grow-
th by 0,2 to 0,3% per year.4) Although this would not appear significant, in the longer run
the cumulative effect even of modest levels of inflation on GDP can be considerable affec-
ting adversely the relative position of a country against the rest of the world.>) In effect the
higher the level of inflation the worse its consequences on the function of the “real” eco-
nomy.

Thus, the adverse effects of inflation are much graver in economies characterized by
persistent very high levels of inflation and, in extreme cases, bouts of hyperinflation leading
to demonetisation of the economy and/or the substitution of the local currency by a stronges
foreign one. This, indeed, has been the predicament of many developing or transitional eco-
nomies in recent decades. For such economies, monetary stabilization is a prerequisite for
the development of a robust financial system and a functional market economy.

This, however, raises the question reguarding the optimal institutional framework for
the pursuit by each jurisdiction of the primary objective of price stability. It should be asked,
in particular, whether, given the historical experiences and political realities of each jurisdic-
tion, as well as the technical and personnel constraints faced by its monetary authority, di-

2. ”Unanticipated inflation makes it much harder to distinguish changes in relative prices from chan-
ges in the average price level... It is crucial... that agents be able to observe the signals which are
conveyed by relative prices to increase or decrease investment in particular productive activities...
In an inflationary world, investors and savers cannot know the real interest rate, or rate of return,
with any degree of certainty. This makes for inappropriate investment decisions and could have sig-
nificantly adverse consequences for growth”; “The Case for Price Stability” (1992) 32 Bank of
England Quarterly Bulletin 441, pp. 444-445.

3. ”An unexpected rise in inflation reduces the real burden of debt and damages creditors”; ibid., p.
445.

4. RobertJ. Barro, “Inflation and Economic Growth” (1995) 35 Bank of England Quarterly Bulletin.

5. See idem, Getting It Right: Markets and Choices in a Free Society (MIT Press: Cambridge,
Massachusetts, and London, 1996), pp. 65-67.
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scretionary central banking should be preferred over a rule-based monetary régime, which
is characterized, to a greater or lesser degree, by quasi automatic of the official responses to
changing circumstances.®) In the case of an emerging economy, considerations of credibi-
lity,7) as well as the central bank’s lack of relevant experience and track-record, could tilt the
balance in favor of the second alternative, even though the first might appear more compel-
ling from an abstract, first best theoretical point of view. Moreover, the country must decide
whether its future monetary régime should be directed at domestic targets, such as domestic
price stability, or be anchored to an external variable, that is, directed at maintaining the do-
mestic currency’s exchange rate against a strong foreign currency at a given level. One
more, considerations of credibility and transparency might suggest the latter, despite the sig-
nificant potential shortcomings of pegging the exchange rate.

In the following pages two specific types of monetary institutional structure will be bri-
efly discussed: the model of an independent central bank with an explicit price-stability
mandate, represents the current orthodoxy in monetary thinking, and a notable example of
which is the future European System of Central Banks (ESCB); and the model of the cu-
rrency board, the latter has been adopted in recent years as an appropriate means of stabili-
zation by a small number of emerging economies with a negative past record in monetary
affairs, including Argentina, Estonia, Lithuania and Bulgaria. A comparison of the two mo-
dels will be undertaken in view not as much of their economic as of their institutional me-
rits, given the political and technical constraints faced by emerging economies.

6. The discussion concerning the relative merits of monetary “rules” as compared to discretionary

policymaking is well-known amongst economists; see, e.g., Alexandre Lamfalussy, “Rules versus
Discretion”: An Essay on Monetary Policy in an Inflationary Environment, BIS Economic Papers
No. 3 (BIS: Basle, 1981). Indeed, while “rule”-based monetarist prescriptions (seeking to tie the
growth of the money supply to a predetermined path, roughly equivalent to the economy’s lon-
ger-term rate of real growth) were particularly influential in recent years there would appear to be a
shift back to disretionary monetary management, aimed however to explicit inflation targets.
Note, however, that the word “rules” in this context denotes predetermined policies which are
applied without deviation in all circumstances; it does not necessarily mean “bunding legal norms”.
The present article, on the other hand, focuses specifically on institutional aspects and the role of
rules in the sense of exact legal norms.

7. Credibility is of paramount importance, because the behaviour of private economic actors wil
depend on their expectations regarding the prospective actions of the monetary authorities. Especi-
ally, an anticipation that the central bank or the government will abandon their announced stabi-
lity-pursuing policies will lead private actors to take preemptive action. In order to gain credibility,
it will be necessary for the monetary authorities to give concrete signals that they will not accom-
modate inflationary tendencies under any circumstances; in the absence of an impressive
track-record, binding the hand of the central bank by means of legal rules can be a strong signal of
commitment and, thus, a source of credibility. On the impact of credibility on the conduct of mone-
tary policy, see generally Mervyn King, “Credibility and Monetary Policy: Theory and Evidence”
(1995) 35 Bank of England Quarterly Bulletin 84; and Torsten Persson & Guido Tabellini (eds.),
Monetary and Fiscal Policy, Volume 1: Credibility (MIT Press: Cambridge, Massachusetts, and
London, 1994).
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II. Central Bank Independence with Price-Stability Mandate

A. The case for central bank independence

The critical issues in the design of monetary institutions are the enhancement of policy
credibility and the provision of appropriate incentives to decision-makers. The credibility of
monetary policy depends on the long-term consistency between the announcements and ac-
tions of the monetary authorities. These, however, may have strong incentives to declare
their commitment to the fight against inflation when announcing their policy intentions, but
to depart from such commitment later on, once the public has acted on the assumption that
in will be honored — a tendency known as ‘“‘dynamic inconsistenty”” or “time inconsisten-
cy”.g) By creating unanticipated inflation, governmental decision-makers can achieve a tem-
porary reduction in unemployment (to whatever extent the Philips curve may operate in the
short run) and/or the improvement of public finances (by reducing the real value of nomi-
nally-denominated public debt and expenditures). The short-term benefits from such aban-
donment of the preannounced monetary policy must be paid through a very costly
long-term loss of credibility. This, however, is assumed not to be a significant disincentive
for politicians, who (unlike certain other public officials, such as central bankers) tend to
think in terms of the political (i.e. electoral) cycle.

A currently popular prescription for minimizing the problem of dynamic inconsistency
is to insulate monetary decision-making from the political process, by allocating full and ex-
clusive responsibility to an independent central bank with a mandate that requires it to main-
tain price stability.”) The theory of bureaucracy suggests that independence coupled with ac-
countability for the achievement of a specified statutory objective could provide the correct
incentives to decision-makers within the central bank. The achievement of its legal goals is
the raison d’étre of every administrative agency, including a central bank. However, consi-
derations of self-interest will also contribute to maximum efficiency if the success of the
central bank in meeting its mandate can be readily observed and no interventions in its deci-

8. For a survey of the relevant literature, see Persson & Tabellini, ibid., Introduction

9.  Existing empirical evidence appears to confirm the existence of a negative correlation between
legally-entrenched central bank independence and inflation; see Vittorio Grilli, Donato Mascian-
daro & Guido Tabellinin, "Political and Monetary Institutions and Public Financial Policies in the
Industrial Countries” (1991) 6 Economic Policy 341; Alberto Alesina & Lawrence Summers, “Cen-
tral Bank Independence and Macroeconomic Performance: Some Comparative Evidence"”(1993)
25 Journal of Money, Credit and Banking,; Alex Cukierman, Steven Webb & Bilin Neyapti, “Mea-
suring the Independence of Central Banks and Its Effect on Policy Outcomes” (1992) 6 World Bank
Economic Review.. The results, however, are subject to several qualifications: until recently very
few central banks enjoyed de jure independence; the evidence from developing countries is unclear,
and it cannot always be assumed that legal arrangements are applied in practice; the establishment
of a correlation does not necessarily imply causation; and central bank independence is, at best,
only one of several factors influencing monetary performance, including fiscal restraint, credible
stabilisation programmes, political stability and social support for the antiinflationary policies;
Rosa Maria Lastra, Central Banking and Banking Regulation (London: Financial Markets Group,
London School of Economics, 1996), pp. 15-18.
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sion-making by the political hierarchy are allowed: In such case successful performance co-
uld translate in increased institutional prestige, higher personal status for the central bankers,
fewer conflicts with other governmental departments and agencies and a potential increase
in the central bank’s decision-making turf.!?)

An unambiguous mandate, giving full priority to the single objective of price stability
would be necessary in this context, because only this would preclude trade-offs between po-
tentially incompatible multiple objectives'! and ensure the firm pursuit of the antinflatio-
nary commitment and the transparency of monetary-policy outcomes, which is necessary
for reasons of accountability and for the internalization by the central bank of the results of
its decisions, i. e. for the proper apportionment for credit and blame the results of its actions.
The mandate itself should not be amenable to overriding by political superiors or alteration
without a high degree of publicity.

It is true that the Federal Reserve System has been particulariy successful in combating
inflation, despite its multiple-objective mandate.!? This, however, can be attributed to fac-
tors such as the personal traits of the Fed’s chairmen, but also the american political and in-
tellectual climate of the last two decades, which has induced the Fed to behave as if price
stability were its single objective.

In comparison, in New Zealand “the primary function of the [Reserve Bank of New
Zealand] is to formulate and implement monetary policy directed to the economic objective
of achieving and monitoring stability in the general level of prices”.!® To provide further
guidance, the level of inflation which is considered to be consistent with the objective of pri-
ce stability for each given future period is formally announced in a Policy Target Agreement

10. For an early analysis of the incentives determining the performance of central banks as administra-

tive organisations, see K. Acheson and J. F. Chant, “The Choice of Monetary Instruments and the
Theory of Bureaucrasy” (1972) 12 Public Choice; and idem, “Bureaucratic Theory and the Choice
of Central Bank Goals” (1973) 5 Journal of Money, Credit and Bunking.
Full incentive-compatibility in an antinflationary direction could be achieved by drafting perfor-
mance-related contracts for the governor or the top officials of the central bank, under which the
central bankers would be punished for every additional percentage point of inflation by a reduction
in their earnings, but remunerated for every reduction of inflation. This approach has never been
tried in practice. The New Zealand government had at one point considered bonus payments for the
Governor of the Reserve Bank if the Bank’s inflation target (see infra, text and nn. 13-15) were
achieved, but the scheme was not included in the Reserve Bank of New Zealand Act 1989 as finally
enacted.

11. Making decisions about the relative merit of competing objectives would also be a typically politi-
cal activity, which should not be allocated to bureaucratic decision-makers exempt from normal
channels of political control and accountability and without political legitimacy of their own, such
as the officials of an independent central bank.

12.  ”The Board of Governors of the Federal Reserve System and the Federal Open Market Committee
shall maintain long-run growth of the monetary and credit aggregates commensurate with the eco-
nomy’s long-run potential to increase production, so as to promote effectively the goals of maxi-
mum employment, stable prices and moderate long-term interest rates”. Federal Reserve Act, 1913,
s. 2A, as amended by the Full Employment and Balanced Growth Act, 1978 (the Humphrey-Haw-
kins Act).

13. Reserve Bank of New Zealand Act 1989, Part II, s. 8.



30 IIpaBo u mpuspena 6p. 1-2/99.

signed between the Minister of Finance and the governor of the Reserve Bank and publi-
shed in the Official Gazette, with notice given to the House of Representatives.') The Mini-
ster and the governor may, from time to time, review or substitute the target. The govern-
ment may temporarily change the monetary policy objectives by means of an Order in Co-
uncil; if, however, the departure from the original policy results in a conflict with the Policy
Target A%reement, the Agreement must be publicly abandoned and a new one tabled in Par-
liament.!> The publicity that such a move would involve, with the attendant exposure of the
government to the criticism that it jeopardizes the country’s monetary credibility, makes it
very unlikely that the government would exercise this option unless it considers this absolu-
tely necessary.

B. Central bank independence in EMU

In the institutional construction of the European Economic and Monetary Union
(EMU), the position of independence — institutional, personal, functional and financiall® -
of the prospective European Central Bank (ECB) and European System of Central Banks
(ESCB) is guaranteed by detailed legal provisions.!” Such provisions, as well as those on
the mandate of the ESCB, are largely inspired by the German Bundesbankgesetz; however,
in the European context the relevant norms have been entrenched in the EC Treaty itself —
the Community’s ““constitution”.

The principle of central bank independence is expressly enshrined in the Maastricht
Treaty, which provides that:

“When exercising the powers and carrying out the tasks and duties conferred
upon them by this Treaty and the Statute of the ESCB, neither the ECB, nor a
national central bank, nor any member of their decision-making bodies shall
seek or take instructions from Community institutions or bodies, from any go-
vernment of a Member State of from any other body. The Community instituti-
ons and bodies and the governments of the Member States undertake to respect
this principle and not to seek to influence the members of the decision-making

14. Reserve Bank of New Zealand Act 1989, s. 9. The Policy Targets Agreement signed on 16 Dec.
1992 sets the surrently acceptable range at between O and 2% of the All Groups Consumers Price
Index.

15. Reserve Bank of New Zealand Act 1989, s. 12.

16.  On this classification of the various aspects of central bank independence, see European Monetary
Institute (EMI), “Progress Towards Convergence 1996 (Nov. 1996), pp. 100-103; see also Smits,
cited infra n. 17, pp. 155-158. Lastra, op. cit., n. 9, p. 12, distinguishes between “organic” and “fun-
ctional” guarantees of independence.

17.  See Rosa Maria Lastra, “The Independence of the European System of Central Banks” (1992)
Harv. Int’l L. J. 475; idem, “European Monetary Union and Central Bank Independence”, in Mads
Andenas, Laurence Gormley, Christos Hadjiemmanuil & Ian Harden (eds.), European Economic
and Monetary Union: The Institutional Framework (forthcoming, London: Kluwer, 1997); Robert
C. Effros, “The Maastricht Treaty, Independence of the Central Bank, and Implementing Legisla-
tion”, in Tomds J. T. Balinjo & Carlo Cottarelli (eds.), Frameworks for Monetary Stability: Policy
Issues and Country Experiences (Washington: IMF, 1994); and René Smits, The European Central
Bank: Institutional Aspects (The Hague and London: Kluwer, 1997), pp. 152-178.
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bodiels8 §)f the ECB or of the national central banks in the performance of their ta-
sks”.

This provision requires total functional autonomy for the ESCB and forbids outside in-
terventions in its decision-making processes.

Other safeguards aim at ensuring the personal and professional independence of the
members of the ECB’s governing bodies. Overall, the relevant provisions seek to guarantee
that only professionally suitable persons, enjoying the trust of all national governments, are
appointed as members of the Executive Board,!) to protect these persons from financial
and other pressures relating to their terms of employment,2” to prevent conflicts of interest,
and to ensure that the hope of reappointment will not be a factor that might lead them to ac-
commodate political pressures in their decision-making.>"

The independence of the ESCB is not confined to the ECB, but extends to the national
central banks. During the second stage of EMU, and before the establishment of the ESCB,
the Member States are required to take steps to achieve the independence of their central
banks and the compatibility of their legislation to the relevant provisions of the Treaty and
the Statute of the ESCB.??)

As a result of these provisions, central banking in the EMU is removed from the ordi-
nary mechanisms of executive and parliamentaru control. The Treaty provides that the pre-
sident of the Ecofin Council and a member of the Commission will have the right to partici-
pate, without vote, in meetings of the ECB’s Governing Council. Conversely, it requires that
the President of the ECB be invited to Ecofin meetings whenever matters relating to the ES-
CB’s field of competence are discussed.?>) These institutional contacts are intended to pro-

18. Treaty establishing the European Community, as amended by the Maastricht Treaty (EC Treaty),
Art. 107; and Protocol on the Statute of the European System of Central Banks and the European
Central Bank (Statute of the ESCB), Art. 7

19. The members of the Executive Board must be appointed among persons of recognised standing and
professional experience in monetary or banking matters by common accord of the governments of
the Member States at the highest level (Heads of State or Government), on a recommendation from
the Council and after consultation with the European Parliament and the Governing Council of the
ESCB; EC Treaty, Art 109a (2) (b); and Statute of the ESCB, Art. 11.2.

20. The terms and conditions of employment of members of the Executive Board, including their sala-
ries, pensions and other benefits, shall be determined by the other members of the governing Coun-
cil, that is, the Governors of the national central banks; Statute of the ESCB, Art. 11.3. Their
removal from their position shall only be possible following a decision of the European Court of
Justice, if they no longer fulfil the conditions required for the performance of their duties or if they
have been guilty of serious misconduct; ibid., Art. 11.4.

21. Their appointment may only be for a non-renewable, eight-year term, during which they shall be
required to perform their duties on a full-time basis, without being permitted to engage in any other
occupation; EC Treaty, Art. 109a (2) (b); and Statute of the ESCB, Art. 11.1-2.

22.  EC Treaty, Art. 108 and 109e (5); and Statute of the ESCB, Art. 14.1. The Governors of the natio-
nal central banks must be appointed for a term of office which may not be less than five years; they
may be relieved from their duties only on the same grounds as the members of the Executive Coun-
cil, and the decision to remove them is subject to referral to the ECJ; Statute of the ESCB, Art. 14.2.
On the progress achieved by the various Member States towards satisfying these Treaty obligations,
see EMI, “Progress Towards Convergence 1996, loc. cit., n. 16, ch. II.
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vide opportunities for policy-making coordination through discussion between the Commu-
nity institutions and the ESCB. However, the final responsibility for monetary decision-ma-
king is placed firmly in the hands of the ECB, which will have exclusive competence for the
formulation and implementation of the single monetary policy of the Community, without
need for participation or consent by any other body.24) Moreover, the resources (capital and
foreign-reserve assets) that may be required for the effective conduct of monetary operati-
ons will be made available to the ECB, thus ensuring the ESCB’s financial independence
from the political authorities of the Community and the Member States.?)

The exceptional character of the ESCB’s régime of constitutionally guaranteed (Tre-
aty-based, rather than introduced by secondary legislation) independence should be clearly
recognized. The elimination of political controls and influences in this area justified on the
basis that it ensures an institutional environment conducive to the attainment of the ESCB’s
primary objective of price stability.2®) However, whatever the credibility gains inherent in
the constitutionalisation of central bank independence, a purely instrumental consideration
such as that an independent central bank may be more likely to achieve price stability would
not be in itself sufficient to justify a permanent removal of monetary policy from the politi-
cal arena and its placing under the guardianship of an unaccountable professional elite.
Three other factors play an indispensable part in legitimizing the transferral of full decisi-
on-making power in the monetary field to a politically unaccountable body:

(1) the belief that the ESCB’s objective, i.e. price stability, is a fundamental economic
good, which cannot be traded off against other objectives and whose su]])erior value justifies
its constitutional entrenchment and removal from the political process;2”)

23. EC Treaty, Art. 109b (1).

24. EC Treaty, Art. 105 (2); and Statute of the ESCB, Arts. 3.1 and 12.1.

25. Statute of the ESCB, Arts. 28-30.

The financial separation of the ESCB from government is also underpinned by the Treaty prohibi-
tion on the provision of credit by the ECB or the national central banks to governmental bodies; EC
Treaty, Art. 104.

26. EC Treaty, Art. 105 (1) (“The primary objective of the ESCB shall be to maintain price stability.
Without prejudice to the objective of price stability, the ESCB shall support the general economic
policies in the Community with a view to contributing to the achievement of the objectives of the
Community as laid down in Article 2”.); and Statute of the ESCB, Art. 2.

27. Itis only because price stability appears to be a findamental longer-term precondition of any suc-
cssful economic policy that its constitutional entrenchment is justified. If it were merely one of
several mutually incompatible short-term economic objectives, which could be traded off for one
another, the relevant decisions would clearly belong to the political arena. In signing the Maastricht
treaty, the member States decided to vest full jurisdiction in monetary matters to the ESCB because
they were convinced that this is not the case. For this reason, although it is provided that “the ESCB
shall support the general economic policies in the Community”, such support is made subject to the
objective of price stability; EC Treaty, Art. 105 (1).
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(ii) the strict confinement of its mandate to the implementation of this peculiar objecti-
ve; other areas of public policy should not unnecessarily be covered by the same immunity
from the political process;2®) and

(iii) a sufficiently precise and transparent formulation of the ESCB’s mandate, provi-
ding clear legal criteria for the exercise of its discretion and a basis for the ex post evaluation
of its conduct.

The Treaty envisages that, in the case of the ESCB, public accountability will be achie-
ved through reporting commitments and official statements by the President and the other
members of its Executive Board to the competent committees of the European Parlia-
ment.2% The effectiveness of such mechanisms, however, depends primarily on the existen-
ce of objective criteria for assessing monetary performance. Assuming that discernible crite-
ria do exist, the institutional prestige of the ESCB will depend primarily on the successful
implementation of its mandate; without such criteria, however, moral pressure can play a
very limited role in keeping the ESCB within its responsibilities.3?

28.  Cf. Brunner v. The European Union Treaty, Cases 2 BVR 2134/92 & 2159/92, Bundesverfassun-
gsgericht, Judgment of 12 October 1993, BVerGE 89, 155 (1993), English translation published in
[1994] 1 CM.L.R. 57, p. 104:

“Placing most of the tasks of monetary policy on an autonomous basis in the hands of an indepen-
dent central bank releases the exercise of sovereign powers of the state from direct national or op.
cit., - national control in order to withdraw monetary matters from the reach of interest groups and
holders of political office concerned about re-election.

This restriction of the democratic legitimation which proceeds from the voters in the Member States
affects the principle of democracy, but, as a modification of that principle provided for in Article 88,
second sentence, of the [German Basic Law], is compatible with Article 79 (3) [which, in conjun-
ction with Article 20 (1)-(2) of the Basic Law, declares unassailable the democratic principle, pro-
tecting it against constitutional amendments]. The supplementation of Article 88 undertaken in
view of the European Union allows a transfer of powers of the bundesbank to a European central
bank if to do so accords with “the strict criteria of the Maastricht Treaty and the Statute of the Euro-
pean System of Central Banks regarding the independence of the Central Bank and the priority of
maintaining the value of the currency”. The will of the legislature in amending the [Basic Law], the-
refore, is clearly aimed at creating a constitutional basis for the monetary union provided for in the
[Maastricht Treaty], but restricting the creation of the powers and institutions which are connected
therewith and given independence in the manner explained to that case. This modification of the
democratic principle for the purpose of protecting the confidence placed in the redemption value of
a currency is acceptable because it takes account of the special characteristics (tested and proven —
in scientific terms as well — in the German legal system) that an independent central bank is a better
guarantee of the value of the currency, and thus of a generally sound economic basis for the state’s
budgetary policies and for private planning and transactions in the exercise of the rights of econo-
mic freedom, than state bodies, which as regards their opportunities and means for action are essen-
tially dependent on the supply and value of the currency, and rely on the short-term consent of
political forces. To that extent the placing of monetary policy on an independent footing within the
sovereign jurisdiction of an independent European Central Bank (a jurisdiction not transferable to
other political areas) satisfies the constitutional requirements under which a modification may be
made to the principle of democracy”.

29. EC Treaty, Art. 109b (3); and Statute of the ESCB, Art. 15.
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It has been observed that price stability is not a precise rule, but only a principle —inde-
ed, a vague principle, vesting on the ESCB a considerable margin of discretion, not only in
deciding the means for its implementation, but also in interpreting its meaning.>" The Tre-
aty does not set a specific inflation target, nor does it provide a mechanism for a formal de-
termination of such a target, as, e.g., in NewZealand.3?) Nonetheless, while a precise defini-
tion of price stability may be lacking, it is clear that what is in issue is the internal value of
the currencu, not the stability of the exchange rate in terms of third currencies, and that the
ESCB should strive for very low or zero inflation.> Moreover, changes in the rate of infla-
tion could provide a readily observable indicator of monetary developments and a ben-
chmark against which to evaluate the ESCB’s performance.

30. Nor can judicial review provide effective protection, where there are no clear standards of perfor-
mance. The Statute of the ESCB, Art. 35 (1), provides that the acts and omissions of the ECB will
be open to review or interpretation by the ECJ. It is doubtful, however, whether judicial review
could be used to enforce the objective of price stability. See Terence Daintith, “Between Domestic
Democracy and an Alien Rule of Law? Some Thoughts on the ‘Independence’ of the Bank of
England”, in Mads Andenas, Laurence Gormley, Christos Hadjiemmanuil & Ian Harden (eds.),
European Economic and Monetary Union: The Institutional Framework (forthcoming, London:
Kluwer, 1997); and Smits, op. cit., n. 17, p. 186.

31. Hugo J. Hahn, “The European Central Bank: Key to Monetary Union or Target?” (1991) C.M.L.
Rev. 797-798, emphasises that the ESCB statute (which at the time of his comments existed still
only in draft form)

“expressly and unequivocally commits the ESCB to maintain price stability as the primary objective
of the System. However, in line with the legislative technique employed by national statutes equally
devoted to the maintenance of a currency’s value, the text adds that[,] without prejudice to the
objective of price stability, the System shall support the general economic policy of the Community.
Thus monetary policy is not considered to be conducted in isolation from other aims of economic
policy. Yet this also amounts to saying that the general economic policy of the EC may be supported
by the ESCB only in as much as that support would not interfere with the pursuit of its primary
objective, namely, the maintenance of price stability. The form of words used in the draft statute
defines the objective of the ESCB even more precisely than the statute establishing the German
Federal Bank (Bundesbankgesetz) as the latter, in its section 3, refers only to the target of safeguar-
ding the currency and thus expresses in rather relative terms that safeguarding the currency consists
in the obligation to maintain the domestic value [i.e. not the external parity] of that currency”.
Nonetheless, a degree of scepticism can be expressed as to the ability of the provision to provide
unambiguous criteria for the ESCB’s actions. As observed by Ian Harden, “The European Central
Bank and the Role of National Central Banks in Economic and Monetary Union”, in Klaus Gret-
schmann (ed.), Economic and Monetary Union: Implications For National Policy-Makers (1993), p.
150, price stability

“is not a rule which tells the ECB what to do. It is a principle to guide it in deciding what to do.
Furthermore, it is a vague principle. ’Price stability’ in not defined, either in quantitative or qualita-
tive terms. It could mean zero inflation, though some economists have argued that a 1-2 per cent
annual rate of price increases is appropriate to reflect secular improvements in the quality of goods
and services. A low and non-accelerating rate of inflation might also be described as 'price stability’,
especially if the costs of further reducing it are believed to outweigh the benefits. The ECB will thus
have discretion in interpreting the meaning of price stability as well as in deciding how to achieve
it”.

32. See supra, text and nn. 13-15.

33.  See Smiits, op. cit.,n. 17, pp. 184-187.
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C. Central bank independence and emerging economies

It is sometimes said that “having an independent central bank is almost like having a
free lunch; there are benefits but no apparent costs in terms of macro-economic performan-
ce”. 3% Nonetheless, there are several reasons to suspect that, despite being the favored struc-
ture of recent years, central bank independence may not under all circumstances be the most
promising institutional framework for monetary stabilization in emerging economies.

Given the distance between legal arrangements and practical application, which is par-
ticularly pronounced in countries lacking a tradition of good governance, legal independen-
ce may become a dead letter, concealing, rather than minimizing, the politicization of mone-
tary policy. Even with meaningful and effective legal arrangements in place, however, cen-
tral bankers in some countries may not be characterized by strong aversion to inflation. In-
stead their primary incentives may coincide with those of the political apparatus. This could
be the case if the central bankers have short or medium-term political aspirations, viewing
their position as monetary officials as being only provisional, if the institutional prestige of
the central bank and the personal status of its officials are not sufficiently entrenched and/or
if the public is either inadequately informed about monetary affairs or unconcerned about
moderate levels if inflation. Under such circumstances, the costs for central bankers, in
terms of loss of reputation and subjection to public disapprobation, in cases of a failure to
meet the price-stability objective could be much lower than generally expected.

Moreover, as can be seen from the example of the ESCB, central bank independence
entails a significant array of guarantees. This implies the enactment of, and continuing re-
spect for, a relatively complicated set of legal provisions. This may be more difficult to atta-
in in emerging and transitional jurisdictions, such as those of Central and Eastern Europe,
often lacking strong public-sector traditions, well-qualified personnel, a sophisticated public
opinion and en embedded respect for institutional arrangements, than in most Western juri-
sdictions.

As Ignacio Mas correctly observes,””’ the incentives that central bank independence is
meant to provide in the direction of the monetary rectitude may be the weakest precisely
where they are needed the most that is, in developing countries, with shallow financial mar-
kets. If, as Mas suggests, the causality does not run from central bank independence to low
inflation, but from the antinflationary moral and political pressures exercised by societal
constituencies to both low inflation and central bank independence, then it is unlikely that
the formal granting of independence to the central bank will prove critical in transitional
economies. Indeed, in such economies, the private financial sector, which constitutes nor-
mally the most solid advocate of low inflation, will be small in size and will have little poli-
tical clout. On the other hand, there may be a whole array of factors which erode antiflatio-
nary sentiment, such as the public ownership of key intermediaries, disintermediation-
phenomena resulting from persistent financial instability and high inflation, the political pri-

35)

34. Grilli, Masciandaro & Tabellini, loc. cit., n. 9, p. 375.
35. Central Bank Independence: a Crtical View, Policy Research Working Paper No 1356 (Washin-
gton D. C.: The World Bank, 1994).



36 IIpaBo u mpuspena 6p. 1-2/99.

macy of groups of indebted producers (workers, farmers, manufacturers) with proinflatio-
nary tendencies, and even the prevalence in the banking sector itself of banks suffering from
underlying insolvency and eager to see diminution in the real value of their bad debts. Un-
der such conditions, it is likely that the institutional structure of the central structure of the
central bank will be a much weaker determinant of monetary performance than the social
context of the monetary decision-making process, and that even genuine de facto indepen-
dence will not improve such performance. Instead the independent central bankers may pro-
ve to be no more inflation-averse than other market participants. At the same time the go-
vernment may use the independence of the central bank in a strategic way, forcing it to ac-
commodate its policies from fear of jeorpadising banking stability, but shifting on it the bla-
me for bad economic management. The benefits of independent central banks will, thus, be
lost, but the danger of conflicts between moneraty policy, on the one hand, and fiscal policy
and/of external policy, on the other, will remain, resulting in certain cases even in net losses
in the credibility and effectiveness of economic policy as a whole.>®

‘Where for these and similar reasons central bank independence is unlikely to constitute
an effective institutional framework for monetary stability,3” resorting to a non-discretio-
nary or rule-based model of monetary policy may provide a partial solution. The potential 1i-
mitations of central bank independence are largely connected to the fundamental difficulty
involved in translating the central bank’s mandate of price stability in exact legal rules and is
providing appropriate penalties in case of failure. This makes the effectiveness of central
bank independence to depend on the existence of an appropriate environment. The automa-
ticity of properly constructed rule-based frameworks of monetary policy, on the other hand
may allow their successful application even in a less mature social and economic context.
Within such frameworks (e.g., under a gold standard), respect for the money creation rules
may be sufficient to ensure the prescribed result; the degree of independence of the mone-
tary authorities will not be critical.

II1. Currency Board Arrangements

Currency board arrangements may be a particularly suitable form of rule-based mone-
tary framework for at least some transitional economies. Essentially, they amount to a very
strong form of pegged exchange rate, and as such are open to the criticism that the substitu-
tion of an external monetary objective for that of internal price stability will generally be
unable to provide optimal policy outcomes. In so far as the operational success of monetary

36. Ibid.

37. For instance, in Latin American coutnries the introduction of central bank indepedence had mixed
results; the Chilean experiment has been relatively successful but in Mexico the granting of indepe-
dence to the central bank in January 1994 was followed by financial crisis by the end of the year,
while in Venezuela the Central Bank responded in inflationary fashion to the severe banking crisis
of the same year. The question is whether the lack of success in the latter cases reflects a gap bet-
ween the central bank’s legal indepedence and the practical reality or whether it is, instead, expli-
cable by the factors mentioned above.
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systems in meeting their objectives is concerned, however, the institutional features of cu-
rrency board arrangements involve unique advantages, ensuring increased credibility and su-
perior performance in comparison to other forms of pegging.

A. Nature and incidence of currency boards

The principal institutional features of currency board arrangements are the following:
(1) the exchange rate of the domestic currency against anchor currency is fixed firmly; (ii)
there is unrestricted convertibility of the domestic currency against the anchor currency and,
in particular, a legal obligation of the monetary authorities to redeem their monetary liabili-
ties (base or high-powered money) at par and in unlimited amounts in the anchor currency;
(iii) the issue of base or high-powered money by the monetary authorities is backed in full
by foreign reserves, i.e. there is no fiduciary issue.3® All these conditions may be relaxed,
but there is considerable benefit in abiding by them: (i) fixing the exchange rate firmly aga-
inst the anchor currency provides certainly and transparency in the system; (ii) full converti-
bility increases the credibility of the government’s commitment to pegging, and is also li-
kely to ensure convergence of the monetary conditions (interest rates) of the domestic eco-
nomy with those of the country of the anchor currency, due to arbitrage; (iii) the full backing
of the issue with foreign reserves guarantees that the monetary authorities will never be
unable to redeem even the smallest part of their liabilities. In practice, it is sufficient that co-
verage of the issue of domestic currency with foreign reserves be provided only partially
with the remaining proportion issued as fiduciary money, or in the margin, that is, for amo-
unts of base money issued over and above a specified original fiduciary issue. In this man-
ner, the system can operate with lower foreign reserves than would otherwise be necessary.
A “fractional” or “marginal” currency board arrangement will be able to ensure the succe-
ssful defence of the currency even in case of disproportionate speculative attacks on the cu-
rrency. The reason is that any outflow of foreign reserves will lead to an exactly equal con-
traction in the domestic monetary base and, thus, to a tightening of domestic monetary con-
ditions, which will in turn lead to reverse flows. This, however, will be the case only if the
authorities make not attempt to sterilize the outflow of reserves, in an attempt to avoid pre-
ssures on the domestic financial system.

The adoption of a currency board arrangement must be seen simply as the application
of a monetary rule, that is, as adaptation of the central bank’s mandate. For this reason, one
of its benefits is that it does not necessitate broader institutional changes, although the practi-
cal significance for the central bank’s operation would be momentous. Recent legislative
practice (e.g., in the case of Argentina) involves precisely the subjection of the central
bank’s monopoly of issue to an obligation of full coverage with foreign reserves, without
substantial reform of the organizational framework or legal status of the central bank. This
regime is fully compatible with granting to the central bank institutional independence, but

38. On the characteristics of currency boards, see generally Alan Walters & Steve H. Hanke, ’Currency
Boards’, in The New Palgrave Dictionary of Economics; and Adam G.G. Bennett, ’Currency Boa-
rds: Issues and Experiences’, in Balino & Cottarelli (eds), op. cit., n. 17.
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at the same time resolves the problem of political accountability, since the discretion of the
central bank is drastically curtailed, and compliance with the precise and strict legal obliga-
tion of convertibility remains as the only live issue.

Another advantage of the system is that it is functionally equivalent to the adoption of
the anchor currency as the domestic currency,” but avoids the loss of seigniorage that for-
mal adoption of such currency wold involve, since the currency board’s foreign reserves
may be invested in high-quality interest-bearing securities denominated in the anchor cu-
rrency. A currency board arrangement is also reversible, allowing the country to move back
to floating at an appropriate time. The shift to a currency board system can be based on the
preexisting exchange rate or be coupled with a final devaluation.

Traditionally, currency boards were used extensively in colonial jurisdictions. At one
point, over seventy were in existence. Nonetheless, despite their extremely successful record
in meeting their objectives, after the Second Wold War they were usually abandoned for
two reasons: (i) the political condition of newly independent states, with the delegitimation
of all arrangements linking their institutions (including the monetary ones) with those of the
former colonial powers in the context of the assertion of national monetary and economic
sovereignty; and (ii) the universal intellectual shift since the 1930s away from monetary ru-
les and towards discretionary central banking and managed currencies, either in the context
of Keynesian economic polity or the context of the development strategies in Third World
countries.*"

More recently, in particular since the reintroduction of a currency board in Hong Kong
in 1983, currency board arrangements have been adopted by a small number of countries,
including Argentina in March 1991.4) Estonia in June 1992*? and Lithuania in January
1994.43) Following the severe monetary and banking crisis of 1996, Bulgaria established a
currency board, effective 1 July 1997, following the restructuring of its banking system, as
part of an IMF-induced reform package. Finally, Bosnia-Herzegovina has recently become
the fourth post-communist economy to adopt the system.

39. The achievement of strict parity and full convertibility of the domestic currency to the anchor
currency ensures the enjoyment of most economic and trading advantages arising from the adoption
of the anchor currency itself, subject to the coast of conversion itself, which is certain to be much
lower under a regime of fixed rates in which the risk of devaluation has been eliminated (depending,
of course, on the systemis credibility). In addition, the direct use of the anchor currency by private
users of the banking system may be encouraged, in order to minimise the translation of movements
on the currency boardis foreign reserves, resulting from the conversion of domestic currency into
the anchor currency, into erratic changes in the liquidity of the financial system.

40. See Anna Schwartz, Do Currency Boards Have a Future?, Twenty-Second Wincott Memorial
Lecture, Occasional Paper No. 88 (London: Institute of Economic Affairs, 1992), pp. 12-14.

41. Law 23.928 of 28 March 1991 (the Convertibility Law).

42. Kroon Security Law.

43. Law I-407 on the Credibility of the Litas, 17 March 1994.
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Currency boards have also been proposed by economist as an appropriate solution to
the stabilization problems of old Yugoslavia,*¥ Latvia* and even the larges republics of
the former Soviet Union.*® Generally, relevant academic proposals suggest that the new
convertible currency issued by the currency board could be issued in parallel with the exi-
sting (and rapidly inflating) currency issued by the central bank, in order to permit for a gra-
dual build-up of the boreign currency reserves necessary for backing the new currency.

Empirically, it should be noted that, unlike modern central banks, whose success in ac-
hieving their stated goals, in particular monetary stability, has in most cases been limited,*”)
many historical but also currently operating currency boards have proved particularly succe-
ssful in meeting their own goal, which is the maintenance of the external value / exchange
rate of the currency issued by them. This is due, to a large extent, to the simplicity and auto-
maticity of their institutional framework, which allows — and even requires — almost prede-
termined reactions on the part of the currency board officials to changes in the amount of the
foreign reserves.

B. The external objective of currency boards

The critical question is whether, and under what circumstances, a currency board’s
purely external objective can substitute the objective of a modern central bank, i.e. the main-
tenance of internal monetary stability, defined as price stability.

While in theory a floating rate probably provides the best framework for national eco-
nomic policy-making, a currency board system may involve very significant advantages for
economies of a certain type and under certain conditions. Thus, for fragile economies, with
a negative monetary record and institutional shortcomigs such that the possibility that their
central bank enjoys de facto, not merely de jure / formal, independence, a currency board
arrangement can provide a strong signal of commitment to a stabilization policy and a sim-
ple and transparent framework for the implementation of such policy.

Undoubtedly, in so far as the major advanced Western economies are concerned, resort
to a currency board arrangement is totally out of question. However, this may not be as
much the result of the supposedly self-evident superiority for all countries of discretionary
central banking, as to the fact that the theoretical and practical debate focuses on the experi-
ences and policy problems of the leading economies. For the latter, a currency board system
is simply inconceivable, since their own currencies are precisely the point of reference of the

44. Steven H. Hanke & Kurt Schuler, Monetary Reform and the Development of a Yugoslav Market
Economy (London: Centre for Research into Communist Economies, 1991); in Annex I, pp. 38-39,
the authors also set out their own Model Currency board Law, consisting of 15 brief articles.

45. Jacek Rostowski, A Proposal on How to Introduce a Currency board Based Monetary System in the
Republic of Latvia, Discussion Paper No. 83 (London: Centre for Economic Performance, June
1992).

46. Steven H. Hanke & Kurt Schuler, ZCurrency Boards and Currency Convertibility’ (1993) 12 Cato
Journal 687.

47. Of couse, from the perspective of effectiveness, the institutional differences between, on the one
hand, independent central banks with an appropriate incentive structure and, on the other, central
banks subject to governmental control can be potentially critical. See supra, section II, A-B.
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satellite monetary systems of less significant jurisdictions, for which they provide the reser-
ve assets, and cannot become themselves dependent on an external anchor through a mone-
tary rule unless they opt for a return to a commodity-based system, such as the gold stan-
dard. This constraint, however, does not apply to monetary systems which are in any case
peripheral, such as those of lesser financial economies, whether those of smaller developed
countries or those of LDCs.

Of course, currency boards are subject, even more than weaker forms of pegging, to the
objection that they lack flexibility: by tying the domestic currency to an anchor currency,
they render domestic economic performance vulnerable to the monetary-policy choices of
the country issuing that currency.*® The measure of the disadvantage will depend on the
degree of integration and trading patterns between the domestic economy and that of the co-
untry of the anchor currency, and the importance for the economy of traded goods as against
non-traded goods. There is a clear need for careful consideration of whether there is a domi-
nant trading partner whose currency might be used as the reserve currency by a domestic cu-
rrency board arrangement without creating a source of economic disturbances and, if so, of
what is the appropriate exchange rate, so that the pegging would not result to an overvalua-
tion of the domestic currency. Moreover, it should be borne in mind that as a result of the
adoption of the arrangement, potential phenomena of monetary instability affecting the an-
chor currency will be easily exportable to the domestic economy.49)

Where the balance of costs and benefits does not exclude an external objective, a cu-
rrency board arrangement can be very successful in disciplining policy-makers and provi-
ding a framework of monetary stability. This will be, in particular, the case for smaller open
economies, especially ones with a history of high inflation and disruptions in the monetary
system, which need urgently credible and incentive-compatible means of stabilization. To
the extend that an external monetary objective appears desirable for such countries, the tran-
sparency and institutional simplicity and automaticity of a currency board may provide the
right bases for its implementation.

The example of Argentina (a relatively large, export-oriented economy) is instructive.
After repeated stabilization experiments (including the Plan Austral in 1985 and the Plan
Primavera in 1988) and two periods of hyperinflation in 1989 and 1990, Argentina embar-
ked upon the Cavallo Plan, with the adoption in March 1991 of the Convertibility Law.>?
Under the Convertibility Law, the monetary mandate of the central bank, El Banco Central
de la Republica Argentina, is totally inflexible: there is a legal commitment to maintain the
parity of the domestic currency to the US dollar fixed (originally 10.000 austral, and then,
following the introduction of the peso, one peso to one dollar). Full backing of the central
bank’s issue by international reserves is required, although the definition of reserves leaves
open certain questions regarding the exact form of eligible reserve assets and the calculation

48. The predicament of the U. K. in the period from the adoption of the policy of ’shadowing the DM’
until the countryis exit from the ERM is relevant in this context.

49. See Schwartz, loc. cit., n. 40, pp. 19-20.

50. Law 23.928 of 28 March 1991.
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of the total reserves. What is significant, however, is that, following the Law’s enactment,
changes in monetary base have been closely reflected the balance-of-payments situation.

As a direct result of the Mexican peso crisis of 1994-95 and the ensuing loss of confi-
dence in Latin American economies, Argentina faced a financial crisis (“‘tequila effect”), ref-
lected in a flight of foreign reserves (with the loss by the Banco Central de la Republica Ar-
gentina of some $4 bilion in reserves in the early months of 1995) and a liquidity crisis in
the banking sector (with the withdrawal of some $8 bilion of deposits in a 3-month period —
an amount equivalent to 16% of total bank deposits).”! This caused a dramatic contraction
of the economy, with a fall of the order of one quarter in the monetary base. Nonetheless,
the country managed to overcome the crisis without relaxing the monetary rules, thereby
signaling its commitment to monetary restitude and increasing the credibility of its structu-
ral reforms.>?)

In comparison, Mexico’s own reform plan also included pegging the domestic curren-
cy to the US dollar, but without a clear strategy of implementation. Until late 1994, the exi-
stence of an ample surplus of foreign reserves would have allowed the central bank to de-
fend the exchange rate by acting as an informal currency board. However, due to the preva-
lence of sterilization operations on the part of the central bank, which attempted to insulate
the domestic financial system from the effects of outflows of foreign reserves, the domestic
money supply bear no relationship to the balance of payments. the central bank insisted on
its policy of sterilization even following a run on international reserves during November
and December 1994, at which point it did no longer have a surplus of reserves. Indeed, the
loss of foreign assets was accompanied, not by a contraction in the money supply, but by a
dramatic increase in domestic credit, in typical inflationary fashion.>®

C. Operation and problems of currency boards

A currency board arrangement does not guarantee the automatic fall of inflation to the
level of the anchor currency. For instance, even following the adoption of the convertibility
of the austal/peso, Argentina continued to have higher inflation rates than the USA. In the
medium term, however, and provided that the central bank does not follow a lax policy, e.g.,
by attempting to use any excess reserves for the purpose of increasing the liquidity of the do-
mestic financial system or by resorting to external borrowing in order to sterilize outflows of
capital, inflation is bound to converge towards the level of the anchor currency. In the case

51.  Gerald Caprio, Michael Dooley, Danny Leipziger & Carl Walsh, The Lender of Last Resort Fun-
ction Under a Currency Board: The Case of Argentina, Policy Research Working Paper No. 1648
(Washington, D. C.: the World Bank, Sep. 1996), p. 2.

52. Inthe view of Barro, Getting It Right..., op. cit., n. 4, p. 47, ’(i) ronically, the key element behind
(the credibility of the countryis commitment to a strong peso) may be Argentinais history of high
and volatile inflation. In the environment, any devaluation would immediately reduce the govern-
mentis credibility to zero, and the general awareness of this fact makes in rational to believe that the
government will stick to its promise”.

53. For a comparison of the Argentinian and Mexican experiences, see ibid., pp. 45-52.
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of Central and Eastern European countries, at least those which are candidates for accession
to the European Union, this should clearly be the ECU/euro.

The loss of policy autonomy and the dependence on the monetary decisions for a fore-
ign country will, of course, put additional pressure on the government to follow a responsib-
le fiscal policy and will increase the significance of the budgetary constraint.

Essentially, a currency board system is very similar to a system of pegged rates, but,
due to its automaticity and the emphasis placed on the monetary base’s backing with fore-
ign reserves, precludes the long-term defence of a nominal exchange rate that does not ref-
lect the real exchange rate. On the contrary, the preservation of the credibility of the conver-
tibility commitment becomes the primary concern. For this purpose, the central bank should
avoid to restore the liquidity of the financial system in cases of reserve outflows, even when
the remaining reserves permit the creation of additional liquidity. In other words, the central
bank’s margin of discretion is curtailed de facto by the need of protecting the system’s cre-
dibility; its role as lender of last resort also becomes problematic.>® This could lead in cer-
tain cases to considerable pressures on the financial system. This, indeed, may be the most
significant drawback of the system.

Generally, the system places the full adjustment burden on the domestic private ban-
king sector, which must respond in a resilient and market-oriented way. It is often said that
currency board arrangements do not allow any margin for discretionary monetary policy.>
This is not totally correct, since the monetary authorities may still be able to influence
day-to-day monetary conditions. For instance, they can create liquidity by utilizing any ex-
cess foreign reserves or by reducing the reserve requirements of private banks; and may re-
strict liquidity by increasing the reserve requirements or calling their existing loans to the
private banking sector.’® Such practices, however, can put in doubt the authorities’ intenti-
ons and reduce the credibility, which is the main benefit from such arrangements. Currency
boards may be introduced precisely when the authorities’ credibility is very low and the
adoption of transparent rules and practices is the only way of restoring faith in the monetary
system. The authorities’ use of the remaining room for discretion and flexibility at the mar-
gin of the system could cancel the credibility gains.

Thus, in late 1994 and early 1995, the Lithuanian authorities resorted to exemptions
from, and variations of the reserve requirements on commercial banks, as well as to the
pledging of the foreign reserves of the Bank of Lithuania as collateral for the purpose of fa-
cilitating the raising of government financing. These actions raised fears of devaluation, lea-
ding to a drain of foreign reserves. Although the outflows ceased following appropriate sig-
nals by the authorities, the credibility of the system was damaged, and interest rates remai-
ned in very high levels.>”) Drawing the lessons from the Lithuanian experience, Wayne Ca-
mard observes:

54. See Wayne Camard, Discretion with Rules? Lessons form the Currency Board Arrangement in
Lithuania, IMF Paper on Policy Analysis and Assessment PPAA/96/1 (IMF, March 1996).

55. See, e.g., Hanke & Schuler, ’Currency Boards and Currency Convertibility’, loc. cit., n. 46, p. 691.

56. Thus, in both Hong Kong and Argentina the authorities engage in day-to-day smoothing operations.

57. Camard, op. cit., n. 54, pp. 8-12.
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“While the monetary authorities of a currency board arrangement may ha-
ve the capacity to drain or to inject substantial amounts of liquidity, it is uncle-
ar what the value of such activity would be, beyond smoothing short-term fluc-
tuations. These actions may be effective means of reducing inflation in the
short run — or of providing added credit for government purposes, as occurred
in Lithuania. However, the visible use of these instruments, as in Lithuania,
may raise questions about possible reversals of policy and the authorities’
commitment to the automatic adjustment mechanisms of the currency board
arrangement.

The currency board is a tool to establish credibility of a nation’s money by
providing full backing for the currency and by removing the element of discre-
tion from the authorities, typically in order to boost confidence in the durability
of the exchange rate. Extensive and public manipulation of monetary conditi-
ons would undermine the attainment of these objectives... The important que-
stion for a monetary authority operating a currency board arrangement may
therefore not be how to act effectively, but whether to act at all. The greatest
challenge may be to credibly renounce the scope for independent action that is

available” %)

On the assumption that the provision of support to the commercial banking sector is a

fundamental task of central banks, a related drawback of the currency board system would
be that it places very significant constraints on the ability of the central bank to act as lender
of last resort.)”) With currency board arrangements in place, the central bank can validate
the liabilities of commercial banks by providing liquidity only to the extent that its foreign
reserves do not fall below the level necessary for sustaining the convertibility commitment.
This means that lending of last resort must be used very spalingly.60)

Indeed, a total prohibition on lending of last resort would increase the system’s credibi-

lity.5D) At the same time, encouraging the restructuring of the banking sector,%) and even a
wholesale shift in the denomination of financial assets from the domestic to the anchor cu-
rrency,®® could help stabilize the domestic financial system.®®

58.
59.

60.

61.

62.

Ibid., p. 18.

See Gerard Caprio, Michael Dooley, Danny Leipziger and Carl Walsh, the Lender of Last Resort

Function Under a Currency Board: The Case of Argentina, Policy Research Working Paper No.
1648 (Washington, D. C.: The World Bank, Sep. 1996).

For instance, the Lithuanian authorities refrained from using their excess reserves of araund 15% of

total bank deposits to protect several small banks from failure, and only intervened modestly in
mid-1995, when a medium-size bank experienced difficulties, which were reported to the press, lea-
ding to substantial deposit withdrawals. Camard, op. cit., n. 54, p. 9.

Cf. the situation in Argentina, where the central bank is required to support the financial system,

subject to the convertibility constraint.

Thus, the introduction of a currency board arrangement in Bulgaria followed measures for the reha-

bilitation of the banking sector.
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D. Conclusion

In conclusion, certain characteristics of currency board arrangements can significantly
contribute to the effectiveness and credibility of the monetary stabilization efforts of the
transitional economies of Central and Eastern Europe. These characteristics include, notab-
ly: (i) the simplicity of the legal and institutional framework and the limited use by the cu-
rrency board of (scarce) qualified personnel; (ii) the automaticity of official actions, which
are now prescribed by clear and enforceable rules, and the utilization of the self-correcting
operation of market forces; and (iii) a sharp increase in the political costs for the government
involved in departing from the declared monetary objective, since the convertibility objecti-
ve is legally entrenched and transparent and its abandonment requires, accordingly, formal
legislative action.

Currently board arrangements cannot provide a universal solution to the quest for so-
und and incentive-compatible monetary institutions, or even a permanent solution to the mo-
netary predicament of the countries that can fruitfully adopt them. Their success depends
critically on the maintenance of a competitive real exchange rate® and the lack of
pro-cyclical effects for the domestic economy from the monetary policy pursued by the an-
chor currency’s authorities that is, on the convergence of the domestic economy with that of
the anchor currency. For this reason, it may be more appropriate for small economies de-
pendent on a major trading partner.66) The provisional use of currency board arrangements
m%};)also form part of an effective stabilization strategy in the case of transitional economi-
es.

Last but not least, in view of the introduction of the euro as the European single curren-
cy, currency board arrangements may play a significant part as part of the preaccession stra-
tegy of those Central and Eastern European states which are candidates for accession to the
European Union. For these states, monetary convergence with the euro-area is an impera-
tive, as pointed out in “Agenda 2000”. In so far they are concemed, currency board arrange-
ments can provide a more robust linkage to the euro than simple participation in ERM-II or
an informal policy of “‘shadowing” the euro. They can, thus, facilitate and accelerate their
full participation in the economic and monetary union.

63.  Such shift (“dollarisation’) would remove the curreancy risk — but not the credit risk — from the lia-
bilities of commercial banks, dampen expectations that the exchange-rate peg might be changed and
eliminate the negative effects of high interest rates in the domestic currency (which are necessary
for defending the peg). This would prevent the underming of the banking systemis viability as a
result of abrupt changes in the relative valuation of domestic and foreign-currency-denominated
financial assets and liabilities.

64. Caprio et al., op. cit., n. 59, pp. 27-30.

65. Note, however, that the rules binding the currency board harden considerably the balance-of-pay-
ments censtraint for the domestic finansical system and may, accordingly, precipitate the corrective
adjustments of the real economy that are required for restoring its international competiveness. The
reason is that an increase in domestic prices for traded goods relative to prices in the country of the
anchor currency will cause an automatic ontraction of the domestic money supply.

66. Walters & Hanke, loc. cit., n. 38, p. 561.

67. Schwartz also thinks that they can be "a good temporary solution for the East European countries
with undeveloped financial markets, rapidly depreciating central bank notes, and the urgent need to
revitalise their economies’, loc. cit., n. 40, p. 21.
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KoJexkTHBHA npaBa noc/I0AaBana u Npasa 3anocjaeHnx y
yCJIOBHMA TPaH3MI{je U NpuBaTH3anuje

Pe3ume

Y uaanky ce pasmaitipa yiiuyaj upusaiiusayije Ha KoAeKiiueHa Upasa iocaood-
8aya u 3ailocaeHux. AHaausupa ce tuitiare c10000e YOPY#usarba Upusainux iocao-
oasaya, UXosux QyHKyuja y yilopeOHoM U Haulem ipasy, Uuiliarbe KOAeKIIUBHO?Z iipe-
208aparba, MWpUilapiiudma, a oceOHo HUillarbe e8eHIllyaaH0Z UPUSHABArA 1Lpasa Ha
(006pambenut) aokayii. Pasmaitipa ce u koHueliti Upasa Ha WIIPAK U HOSUIIUBHO
UpasHa peuiersa 0 Meciily OKYU/barba Y4eCHUKA y WlajKy, U AHAAU3Upa upaso Ha tuke-
WUHZ U Uuitiarbe 3amere ydecHuka y wiipajky de lege ferenda. Yxazyje ce u Ha citeyu-
puure (hyHKUUje CUHOUKATTA Y YCA0BUMA TpUBAIIU3ALLLje.

Kwyure peuu: ipusaitiuzayuija - KoaeKiiusHa ipasa, Locao0asyjil, 3atlocaeHu

I YBonne Hanomene

IIpouec TpaH3unygje Ka M3rpajibi TPXKUILHE NPHUBPEe YKIbydyje ofroBapajyhe
NpPOMEHe Y 3aKOHOABCTBY, M3rPajliby MHCTUTYIWja Ha MHTErPATHOM TPXKUIITY, alli 1
IpolIec IpUBaTH3alje Y3 NCIYHeHhe ONroBapajyhinx eKOHOMCKHX U COLWjaTHAX IUJbe-
Ba. [IpuBatu3anyja Hije cama ceOu 1ub, Beh je OMTHA MPEeTIOCTaBKa 3a U3rpajiby WH-
TEerpaJHOT TPXKUINTA U OAroBapajyher Mojiena TpXKUIIIHE EKOHOMUjE Y YCIIOBIMA AeMO-
KPaTCKUX INTyPANCTIYKAX MHIYCTPHjCKHX offHoca. IIponec TpaHsmmyje n npuBaTH3a-
[yje 1Majy CBOj 3HaYajaH yTUIAj HAa OfHOCE cy0jeKara Ha TPXKUILITY pajfiHe CHare, Kako
ca CTaHOBHINITa (DYHKIWja COLHjaTHUX TApTHEPA, TAKO M Ca HOPMATHBHOT M MHCTATYIIH-
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OHAJTHOT CTaHOBUIIITa. Y OBOM pajly ce Naxkma mocsehyje npe cBera Moryhum npaBHAM
edeKTIMa NpyBaTH3anyje Ha KONEeKTHBHA IIpaBa MocIofaBalia, nonasehn oy crasa ja
0e3 MPUBATHUX TIOCIIONABAIlA W FbUXOBHX aCOIWjalja HA CHHIUKATH HE MOT'Y Jla CTBOPE
COIICTBEHM MICHTHUTET U Pa3BHjy y MyHOM CMHUCIY T€ peUM CBOje KiachyHe (PyHKIIMje
(peBaHAVKATUBHY ¥ 3aILTUTHY), a Y Mamb0j MEPH 3artocieHnX (cHHpuKaTa). 360r Kope-
JIATHBHOCTYU KOJIEKTHBHUX IpaBa M 00aBe3a COLWjalHuX MapTHEPa, Kao CafpsKIHE KO-
JIEKTHBHUX PajJHIX OJHOCA, Pa3MaTpame YTUIaja IprBaTH3alyje Ha KOJIEKTUBHA IIpaBa
MIOCJIOfiaBalia je Off HeMOCPERHOT 3HaJaja 3a IpaBa i 00aBe3e CHHANKATA, T1a Ce 0Ba Ipa-
Ba MOTY aHAJIM3HUPATH U Ca CTAHOBHILITA IIOTpeOe 3a YPaBHOTEXKEHEM U 3aIlITUTOM JIe-
THTAMHUX WHTepeca 3allociieHNX (CHHAWKara) M Iociofasana (yapysKema Mociona-
Bara), Kao jeHOr Off [IbEBa PaTHOT 3aKOHONABCTBA.

Kacu4Hu MHCTUTYTH pafHOT IIpaBa HacTajajlu Cy U AoOujaIu CBOjy pa3BHUjeHy op-
MY YIIPaBO y NMPUBATHOM CEKTOPY €KOHOMMje (TP KUIIHOT NpyBpebiBama), y OKBEpPY
cucTeMa MONMUTHYKOT ITypanu3Ma. Ha pa3Boj pajHor npaBa, AeMOKPATCKUX IUTypati-
CTHYKMX MHIYCTPHjCKIX OfHOCA, CIOOOMA YApYKHUBama cy0jekara Ha TPXKUILTY pajiHe
CHAare je uMaJsia IpBOpa3peHA 3HAYaj: OHA je OMOryhmia KOHCTUTYICahe cy0jeKara Ko-
JIEKTUBHUX PafHAX OJHOCA — CHHJIKAaTa pajiHAKa U YApYXewa (IPUBaTHIX) MOCIIONa-
Bala, 1)p33BOj coLjaJHOT ijasiora 1 acpupManyjy ¢miozoduje KoIeKTHBHOT Ipero-
Bapama. Y TOMIefy pelllaBaka KONEeKTHBHIX PAJJHUX CIOPOBA, OPE MUPHUX METOMA
(kojuMa ce HavesHO Jaje MPEeTHOCT y ONHOCY Ha MeTORe KOJIEKTUBHE /INPEKTHE MHITY-
cTpujcKe/ aKiyje), mpuBaTHUM ( HE U jABHUM ) TIOCITOaBIUMa je ( ca pEeTKAM M3y3eliMa
HIIp. (PPAHIYCKO I HTATHjAHCKO IPaBo,”)) TPHU3HATO M IPABO Ha TIPUBPEMEHO 3aTBADPA-
e npeny3eha (MCKIbydYerme pajiHuKa ¢ Tocna) /lockout/: HIIp. HeMadKo, IBEJICKO, aMe-
PUYKO, jallaHCKO, KaHAJICKO NPaBOo.

YnpaBo oBAM KITaCHYHMM KOJEKTHBHYM IIpaBMMa 3allOCNeHHX M IIOCIIofjaBana
(cmobopa ynpy:XvBama; IpaBo Ha KOMEKTHBHO IIPeroBapae; paBo Ha IITPajK M JIOKa-
yT), y KOHTEKCTY Tporieca mpuBatm3armje y CP JyrociaBuju, OqHOCHO pa3Marparba Ho-
3UTHBHOIPABHUX pelera He caMo de lege lata Beh u de lege ferenda, noceehena je max-
1a y OBOM pafy.

I1 ITpuBpenne KoMope — NpUBATH3ALKja — YAPYKemha NPUBATHAX
nocja0JaBana

IIpuBpenHe KoMope 1 yApyXema (IpUBaTHHUX) MOCIOfaBalia Cy JETUTIMHE U pa3-
JIAYMTE OpraHy3alyje, Kako ca CTAHOBHILITA OpraHN3alliOHIX PHHIVIIA, TaKO 1 (Hapo-
ynTO) ca craHoBmINTa (pyHKIwja . [IpuBpemHe KoMope ¢y acolmjanyje y o0IacTu MpH-
BpEHOT (TProBUHCKOT) IIPaBa, a YAPY:KeHa IPUBATHHUX II0CIIOfABala acoLpjanje y 0o-
JIaCTH pajHoOT IIpaBa.

1. O yapyxkemuMma mociofaBana y jaBHOM cektopy : B. JlyGappma, JIEKCHKOH HHAYCTPHjCKHX
onHOCa, Beorpan, 1997, ctp. 209-212
2. R.Rossi, F.Caffo, Diritto di lavoro, Napoli, 1981, ctp. 160.
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a) IpuBpeHe KOMOpe MOTy OMTH €HTHTETH jaBHOT IPaBa, 3aKOHOM 00aBe3HU 00-
JIMK YAPYKMBalba MPUBPEHMX,Tj. TPrOBauKUX cyOjekara (eBpOICKOKOHTHHEHTATHO
npaBo) Wi (PaKyATaTHBHY, TOOPOBOJGHU OOJIMK YAPYXKMBaba (aHTIIOCAKCOHCKO Mpa-
BO), IOK CE yNPYy>Kekha MPUBATHUX OCIIOfaBana MOry (hOPMHPATH CaMO TIO MPUHIHITY
mo6poBosbHOCTH. [IpuHIMT 006p080.bHOCHIU, IPYTO UME 3a CIO00AY YAPYKHBamba
YOIIIITE, TEMEJBHY je TPUHIKI (pOpMHUpa-a OpraHu3anyja nocionasana ( 1 pajHuKa)
cagpxaH y Mehynapomaum pamaumM crangapauma ( Korsermmja 6p. 87 o cmoGogu yapy-
KIBaF-a 1 3AIITHTH [IPaBa Ha OpraHmoBame MebhyHapojse opranmsangje paga) u y
YIOPETHOM PagHOM IIPABY.

IIpempa je Jyrocnasmja parngukosana Konsenmujy Ho. 87 jomr 1958. roguue?,
YCIIOB Y TIOTJIEAy TIPHHIMIIA TOOPOBOIFHOCTH YAPY:KMBak-a Ha CTPaHH ITOCIIONaBara Kaj
je ped o mpuBpemHUM KoMopama (Kao COIMjaTHiM HapTHEpHMa CHHAWKATY Y HaIlliM
ycioBMMa HaciehbeHe NMOMIHAHTHO JPYINTBEHE CBOjUHE WM HEOKOHYAHOT IIporeca
npuBaTH3alyje ) Huje 3a0BOJbeH, Oyayhu fja ce mpuBpefHe KOMOpe y HallleM HO3UTHB-
HOM TIPaBy jaBIbajy Kao 00aBe3HW OONMK OpraHn3oBama.”’ [IpuBpenHe Komope cy, ca
acpupMucamkeM KOJIEKTUBHOT YTOBapara 1 y APYIITBEHOM CEKTOPY MOTKPaj 80-1X 1 1o-
yeTKOM 90-1X 3aKOHCKHM ITyTEM CTEKIIE TIPABO U Ha 3aKJ/byIMBaibe (OMIITET, a TOTOM U
IPAHCKHUX) KOJIEKTHBHUX YTOBOPA, IITO CE MOXKE pa3yMeTH y yCIOBAMA Kajia HUje HU
MoTJIO OUTH Jpyre oaroBapajyhe acorujamyje, jep 6e3 npuBaTA3anyje IpyIITBEHOT Ka-
nwTana He Moxe Hu fohy 1o ¢hopMupama aconyjanyje MpUBaTHIX IIOCIOfaBana Kao
ayTeHTHYHOT COLMjaJTHOT napTHepa. VIHTeH3MuBHMparbe nmpoljeca MpuBaTH3alyje (Ipyu-
TBEHOT WK ofipeheHnM (hoHIOBMMA PUBPEMEHO MTPEHETOT KaluTala /HeNpoaTix ak-
mja/ , a y ompebenoM creneny u mpskaBHor Karmurana) y CP Jyrociasuju he cBakako
aKTYeIM30BaTH MHUTAHe JOOPOBOJGHOCTH YAPYXKVBAM-a IPUBATHHUX IOCIORaBana Kao
COLIMjaJTHIX TApTHEPa CHHINKATIMA 3aIIOCIICHIIX.

6) Ca craHoBHIITa (hyHKULA TIPUBPETHIX KOMOpA U yIpyKetba (IPUBATHHX ) MO-
cIIofiaBana , Kao JErHTUMHAX (hOpMHU acolfjaliyja, y yopeaqHOM MpaBy ce youaBa jacHa
pazuka. [TpuBpemHrnM KoMopama®, o paBuily, HUje IOMYIITEHO OaBILEHhE PaTHO-

3. N.Valticos, International Labour Law, Kluwer, 1979, ctp. 81.

4. TIl.JoBanoBuh, Paguo npaso, Hosu Can, 1993, crp. 414.

5. YmaHcTBO y KOMOpaMma je o6aBe3HO 3a mpepy3eha, 6aHKe U Apyre (pMHAHCHjCKe OpraHU3anyje,
opraHu3aluje 3a OCHIypame | Apyra IpaBHa Juna Koja 06aBibajy mpuBpenHy aenatHoct. Hacy-
IPOT TOME, 3a MOJLONIPUBPE/IHA MA3[[MHCTBA, Paibe U Apyre cyGjekTe Koju 00aBibajy IpUBpeHY
[ENaTHOCT, a HEMajy CBOjCTBO MPABHOT JIMIA, BaXXKW HPUHIUI A0OpoBosbHOCTH ((hakynra-
TUBHOCTH), Ka0 W 3a 3ajpyre 4 jApyre oONHMKe 3aJpYy>KHOT OpraHM30Bamba KOju 00aBibajy
npuBpenHy genatHocT (Ymar 1. 3akoH o mpuBpenHOj KoMopu Jyrocnasuje," CyskGeHH IHCT
CPJ", 6p.53/92). Bnuxke o nmpuBpeanuM Komopama: M.Bacmwesuh, Tprosuncko mpaso, Beo-
rpan, 1995, crp. 349. u cnepehe.

6. Y cnoibHe (pyHKIMje NMPUBPEJHAX KOMOpA Clajia : MpecCTaBlbame ONIITAX MHTepeca LeInHe
nocioBHe 3ajefuutie (Business community) mpema ApsKaBu; faBarbe MpeEora, AOCTaBIbarbe
U3BelITaja U eKCIEePTCKUX MUIUbEa Y MOIJey 3aKOHa, APYIHX MPONUCa U eKOHOMCKE IMOJIH-
THKE; W3laBaibe MOTBpPAa O IOPeKIy pobe, yBepema M JAPYrHX akara Off 3Havaja 3a POOHH
IPOMeT.
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MPABHAM W COLWjATHUM MUTambUMa, TO je (hyHKIMja YAPYKerba MocioaaBana , HATH
IPaBO Ha KOJIEKTUBHO IIPETOBAPALE, OHOCHO 3aKJbYIMBAH-E KOJICKTHBHIX YTOBOpA O
pamy D Hacynpot Tome, yapy:Kema IOocIogaBala uMajy 3a CBOjy IJIaBHY CIIOJbHY (hyH-
KIUJY KOAEKIUBHO iipezosaparse .

Ipormiec TpaH3uUIWje, YMjH je MHTErpalHA [eO MpUBaTH3alfja , 1 Ha 3aKOHOJABHOM
IUTaHy je TIoYeo Jla yBaxkaBa MOTpeOy ma ce acolyjanijaMma MPUBAaTHUX MOCIIONaBala
OoMOryhM KOJIEKTHBHO IIPETOBApAE W 3aK/byIMBaH-¢ KOJICKTHBHUX yrOBOpa O pamy.
Tako, 3akon o paguum osocuMma Cpowrje (" Cryk6enu riacauk PC", 6p. 55/1996) 3a-
npskaa MoHomon [TpuBpenre koMmope CpOuje mpu 3akibyurBamy OMIITer KOJICKTHB-
Hor yrosopa (wr1.123.ct.1. 3PO), anu y nomieny rpaHCKUX KOJIEKTUBHUX YTOBOpa Ipef-
Buba J1a 0OBaj yroBOp Ha CTpaHM MOCIOAABAala 3aKJbydyje "Hajieskad opran [Ipuspese
koMmope Cpbuje mm Opyz02 o0zosapajyhiez yopyxcerve tiocaooagaya" (w1.123. ct. 1. an.
1. 3P0O). Nako je Ha TpaHCKOM HHBOY MperoBapama 3aKOHOaBal] OMOI'yhno He caMo
HajyteskHoM oprady [IpuBpennae komope Beh 1 "onroBapajyhem ympyskemy nmociona-
Bara" fa 3aKkJbydyje IPaHCKH KOJEKTUBHH YTOBOP, OBAaKBO 3aKOHCKO pelllehe MoKpehe
YuTaB HI3 IATamka. [TomennMo Hajsaxkamja: Kakas je omaoc [IpuBpenHe koMope u "ofi-
roBapajyher yapysxema nocnonasana”?; [la am ce 0BOM oapenooM YBOIM KOHKYPEH-
[1ja 1M KOOpAMHAIWja y peroBapamy?; [la 1 ce ofroBapajyhe yipy:Keme nocnoga-
BaIla MOKe TI0jaBUTH Ka0 YTOBOPHA CTpaHa caMo Y MOTJIEy OHUX MOCTIOfaBaIa Koji HA-
cy 3aKkOHOM O NPUBPEHOj KOMOpH 00Be3anu f1a Oyny winanosu Komope? (ITpema no-
manmMa 3aBojia 3a 3anonnbaBalkbe CpoOuje, y MPUBATHOM CEKTOPY je 3allOCIEHO OKO
300.000 pagHuKa, IITO MPECTaBba OKO 13 mpolieHaTa yKynHo 3anocienux y Cpouju).

OnroBopy Ha OBa IIWTaks-a Cy Off 3HaYaja 3a MpUMeHy mpasa (3aKOHa O PaTHIM Ofi-
HOCHMA), aJIi Y KOHTEKCTY NpHBaTU3alyje u Oynyhnx W3MeHa Haller PagHor 3aKOHO-
laBcTBa (HA CaBE3HOM M HMBOY PENyONIMKa WIAHWUIA) je MOXKIA W BasKHUjE CaryIeHaTH
TPUPOJY OJTHOCA Ha TPKULITY pajiHe CHAre, Koja JeTePMUHUIIIE ¥ 3aKOHOMIABIA Kajia pe-
TyJIMIe TIMTame cy0jeKara rpaHCKOr M OMIITETr KOJIEKTHBHOT YrOBOpa Ha CTPaHU IIO-
criofaBana. Hamve, y ToMm mormneny Tpeba yBasKUTH yropefHe U MehyHapopHe pajHe
cTaHfape, jep JIOK ce y YCIOBMMa IOMHUHAHTHO APYIITBeHe cBojuHe (mpeny3eha) Ha
CTpaHu TOCJIOfaBala U HUje MOIJIA jaBUTH Apyra acoljalyja Kao Mperopapavku cyo-
JEKT OCHM TIpHBpEiHE KOMOpE, ca MPOLECOM MPUBATH3ANMjE W Pa3BOjeM MPUBATHOT
ceKkTopa npuBpehuBama, pa3yMbHBO je f1a ce TPOIeC TPAH3UIjEe HEe 1a 3aMUCTATH U
0e3 ayTeHTUYHNX (IPUBATHOCBOJUHCKH OfipeheHnx) ypykerma nocioaaBana Kao Coly-

7. Pepmak u3yserak mpefcTaBiba AYCTpHja, Y KO0joj, W3 CHEIU(PUIHUX HCTOPHjCKUX pasjora,
OpUBpeiHe KOMOpe uMajy opiainhere 3a 3aKJbyurBambe KOJEKTUBHAX YyroBopa o pany. Bimxke:
Trade union situation in Austria, ILO , Geneva, 1972.

8.  Yapyxema mociaofaBala UMajy U Ipyre 3HavajHe CIoJbHEe (PYHKIHje: a) y OIHOCY Ha IpXKaBy —
[OCTaBJbambe MPEIIora O eKOHOMCKO—COIINjaIHOj IONUTHI; Ofipe/jHBabe MpefICTaBHIKA Y TPH-
napTUTHUM HHCTHTYIHjaMa (EKOHOMCKO—COLMjaTHOM caBeTy; JaBHUM ciysk0aMa 3a MUpee 1
mocpefoBame); 0) y MejyHapOHIM OHOCHMA — YWIAalkUBale Yy Me[jyHapOfgHe acolujanuje
nocnopasana; yueurhe y pagry MOPa. Bimke o koHdenepanyjama yapxema mnociopasanay CP
Hewmauxoj , B.bpuranuju, CAJl, lllsenckoj, Janany y Hauem Jlekucony MuaycTpujckux ofgHOCa,
cTp. 21-22; 25-26; 85; 130; 173-174, uth.
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jaHux maptHepa. [IpuBaTm3aiyja je HyskaH, ajid He ¥ JOBOJbaH YCIIOB ayTOHOMHU]E YApY-
SKerha TIOCITONIaBala y OHOCY Ha IPKaBy , 1A CE M CMUCAO COULAIHO0Z OUjanoza TIOTBP-
byje ykommKo je mpuBaTHOCBOJUHCKH MHTEPEC jaCHO pa3iBojeH off (jaBHOT ) MHTepeca ap-
3KaBe .

Be3 ayToHOMHEX yApy:Kema MPUBATHAX MOCTIOAaBana (Kao M ayTOHOMHUX CHHJH-
KaTa pajHuKa, KojuMa, yIpaBo 300r Tora IITO HUje W3BpIIeHa OfiroBapajyha npusartu-
3alyja NTaBHU PETOBAPAYKY IAPTHEP U HUCY IPUBATHY OCIOAABIN, Ta Moxkfa de fac-
to HU IpUBpeAHe KoMope /mpeMpa (popMalHONIPABHO TAKO U3riena/, Beh Ha jefaH win
[pyr'd HAUYMH BHIIE pKaBa /Biiafa/), OUTHO Ce OTeXaBa OOJIMKOBAILE COINCTBEHOT
UJCHTUTETa CHHAVMKATA, KA0 pelpe3eHTa PEBAHANKATHBHUX aCITUpaIyja HaCIpaM MpH-
BaTHHX MOCNIONaBaIa, a HAje Moryha Hu yHa acpupManja TpanapTasmMa. AdupMmangja
¥ MHCTATYIMOHAIM3AIYja TPUIIAPTU3MA, jeCTe HApOUUTO ITOTpebHa y 3eMibaMa TPaH3HU-
yje , na , gakne, u y CP Jyrocnasuju. TpunaprusaM cBOjOM HHCTHTYLMOHANIU3ALI]OM
MOJICTAYE Pa3BOj COLMjAJTHOT ujaiora /EKOHOMCKO—COIMjaTHA CcaBeT/ , KOJIEKTUBHO
MPEroBaparme W MAPHO PEIIaBak-¢ KOMIEKTHBHUX PAJTHAX CIIOPOBa /JaBHE CITyKOe 3a MH-
perbe 1 mocpenoBame/. Ha Taj HaumH, OMHOCH Ha TPSKUILTY pajHe cHAare Ou MOCTAIN BU-
11 MHCTATYIMOHAIM30BAHM , Ca jaCHO OJJBOjEHAM MHTPECHMa COLMjaTHIX TIApTHEPA, Y3
OlroBapajyhy yiory fpskaBe y KOJEKTUBHUM PagHUM (M WHIYCTPHJCKUAM) OTHOCKMA,
IITO OF BOAWIO OpKeM pa3Bojy AEMOKPATCKUX IUTYPATICTUIKIX HHIYCTPHjCKUX OITHO-
ca, OMHOCHO Pa3BOjy KJIAaCHYHUX (pOpMHU HHIICTPHjCKE JieMOKpaTHje. HCTUTYIMOHAH-
3allyja TpUNapTU3Ma jecTe U MyT JaKIIIeT IOCTU3amha COLjaHe KOXe3Hje U COLUjaTHOT
KOHCEHCYyca 32 €eKOHOMCKE U coljaiiHe pedopMe, CTabWIn3alyjy pagHor /MHIYCTPH]-
CKOI/ MHpa, yOimakaBara MOTEHI[MjaTHAX HEraTHBHAX epeKkara TpaH3unyje (IpuBaTu-
3anyje) Ha TPXKUIITY pajjHe cHare (HIp. Mepe aKTHBHE IMONUTHKE 3arollbaBaba Y3
ydenrhe 3aBOa 3a TPKUINTE Pajia , Y YMjOj OPraHM3alMOHOj CTPYKTYPH O TIPUHIIATI
TPUITAPTU3MA ¥ KOJT HAaC OMO BHUIIIE YBAXKEH).

Ipouec npuBaTu3anyje Bogy aprupMaIjy MPUBATHOCBOjJMHCKOT MHTEPECa IMOCIO-
IaBala, Koju Tpeba 1a ajieKBaTHO Oyfe 7 3aiTuheH U Kpo3 TojefiHe ofpenoe pajHor
3aKOHOAABCTBA, KOj€ 3 jeflaH Off CBOjHX [IIbEBa NMa 1 YPaBHOTEKEHhE JIETUTIMHIX MH-
Tepeca MPUBATHUX IOCIOAABANa W PAJHIKA. Y TOM KOHTEKCTY Ce MOCTaB/ba MHUTAHkE
€BEHTYaJIHOT TIpU3HaBarha MPUBATHIM ITOCIIOAABIIIMa IpaBa Ha JIOKAyT, Kao ¥ /C THM Y
Be3W/ MPEUCTIUTUBALE TIOjeIMHUX OfIpefOn caBe3HOI 3aKoHa O IITPAjJKY , a Mpe cBera
Ofpendn 0 MECTy OKYIUbala YUECHHKA Y IITPAjKy, K0 B O EBEHTYAITHOM NPU3HABALY
IpaBa NIPUBPEMEHOT 3aloNbaBatha Tpehyx JIMIa paj 3aMeHe YIECHNKA Y IITPajKy.

III IlpuBaTH3anuja — npaBo Ha JOKAayT

ITpaBo Ha noKayT WM NPUBPEMEHO 3aTBapame npenyscha /yckpahuBame Moryh-
HOCTH paJia 3al0CIEHIMA, UCKIbYUEHE 3aII0CIIEHUX ca paja/ y yIHOPEIHOM pajjHOM Ipa-
BY NIpU3HAje ce caMO NPUBATHUM IOCTIOfaBIuMa. Harlre mo3uTHBHO pajjHO 3aKOHONAB-
CTBO HHje TIPU3HAJIO IPABO Ha JIOKAyT.



50 IIpaBo u mpuspena 6p. 1-2/99.

JIoKayT IpeJICTaBIba IPUBPEMEHO *)3aTBAPAH:E MECTa Pajja TOBOJOM KOJIEKTHBHOT
PajHOT CIIopa, pafy BpIIemha €KOHOMCKOT IPUTHCKA Ha PaJIHIKE, OTHOCHO CHHAMKAT, Ca
IWBEM Jla Ce TIPUXBaTe €KOHOMCKH MHTEPECH NOCIIOAABLIA, a Ja CHHAUKAT OyCTaHe Off
cBOjux 3axTeBa. JIOKayT BOMIM jeTHOCTPAHO] CYCIICH3Uj! YTOBOpa O Pafy, Tj. PAJHOT Ofi-
Hoca (He W pacKuply yroBopa), NOINTO Ce PajHHIIMa OHeMoryhasa fa paje W 3apa-
ne,Oumve mociORABaIL HACTOjH [1a KOMEKTHBHH PAJHH CIIOP PEILH Y CBO]Y KODHCT.
ButHN eneMeHTH JIoKayTa jecy: IPUBPEMEHOCT 3aTBapara MecTa pajia; YCMEPEHOCT
IIPOTYB pajiHKKa (CHHAMKATA); Be3a ca KOIEKTUBHIM PafHIM CIIOPOM; IIWJb JIOKAyTa je-
CTe Jla CHHJJIKAT OfyCTaHe Off CBOjUX 3aXTeBa, ONHOCHO Jja IIPUXBaTH YCIIOBE pajia KOju
OJrOBapajy MOCIIOaBITY.

JlernTMMHOCT JTOKayTa ce Hajla3W y BUIIIE OCHOBA: MOTPeOH OUyBama peJlaTHBHE
paBHOTEKe CHara COLMjaJIHUX IapTHEpa, OJHOCHO PaBHOTEXE MHTepeca (MHTEPEcH!
OCHOB JIETUTIIMHOCTH), IIITO je y TECHO]j BE3W U Ca YUSHEM O jeTHAKOCTH CpefiCTaBa paj-
He 60opbe (CP Hemauka) 12). nermmamuoct 3acHoBaHa Ha Wfieju eKBUBAJIEHTHOCTH WIIH
CIMETPUYHOCTH TIpaBa (KaHaua)B), Kao 1 NOTpeOr OvyBarha MOIITEHNX O{HOCA COL-
jamamx maptaepa (CAJL, JanaH; eTIkn OCHOB JICI"I/ITI/IIVIHOCTI/I).M>

Ho, nermruMHOCT JTOKayTa je OCIOpeHa y BHIIIEe pa3BUjeHHX CHCTEMa MHIYCTPHj-
ckux opfHoca (Ppannycka, Mtammja, lllnanmja /moce ®panka/) , y Kojuma ce cMarpa ia
JI0KayT He Tpeba fja Oyae MpaBHO NPU3HATO CPEACTBO pajiHe 60pOe Koje 61 OUo eKBU-
BaJICHTHO MpaBy Ha IITPajK.

HenpusHaBame npaBa Ha JIOKayT y HAIlleM TIO3UTUBHOM PaHOM IIpaBy He M3riena
Kao TIOCTIENIIa HEKOT AyOJber IPOMUIIIbar-a 3aKOHOAABIa O JIETHTUMHOCTH JIOKayTa,
Beh BuIle oficycTBa aKTYeIaHOCTH NUTAbA Y YCIIOBAMA JIOMUHATHO APYIITBEHOCBOjIH-
ckor Trna npeny3eha (OHOCHO HEOKOHYAHOT Ipoleca CBOjUHCKE TpaHc(opManmje).
Ho, nporec npuBaTizanyje, adpupmaija KJIaCHYHUX HHCTUTYLIMja PagHOr IpaBa, Tpa-
>kuhe OrOBOp M Ha NUTAH-¢ EBEHTYAIHOT pU3HaBakha NpaBa Ha JIOKayT. Y TpaKerby
OZIrOBOpa Ha OBO NIUTAH:€ MICIIAMO fia Tpeba y3eTH y 063up noceGHo crefehe enemen-
Te.

Y ynopenHOM INpaBy NMPUBATHUM MOCJIOAABIMMA CE MPU3HAje caMo MPaBoO Ha 00-
b6pambenut A0Kayill, Kao IPOTHBMEpa IITPajKy Koju je Beh 3anoueo. OBaj OOIUK JIOKay-
Ta oMoryhasa IocJIOfaBIly Ja CycIieHyje C pajia 3aroclieHe KOju He IITPajKyjy U THMe
n30erasa JBOCTPYKY LITETY WM HEMOBOJLHOCT: Hajpe, 300T IPEKuIa paia, Ipou3BOf-

9. JedunuruBHO 3aTBapame mpeny3eha (IMKBHpanumja, cTevyaj) He MpeACTaBlba JOKAyT, KAO HU
NMpPUBpPEMEHO 3aTBapame mpepy3eha 300r BHIlle CHile WM TEXHOJOIIKHX pasiora (yrpajmba
ompeme u ci). J.Rivero,J.Savatier, Droit du travail, Paris, 1987, ctp. 405.

10. G.H.Camerlynck, G.Lyon—Caen, J. Pélissier, Droit du travail, Paris, 1986, ctp. 962.

11. D.L.Leslie, Labor Law, St.Paul,Minn, 1992, ctp. 111; D.Q.Mills, Labor Managment Relations,
1989, ctp. 292; T.A.Oppie, L.Bates, Canadian Master Labour Guide, Ontario, 1996, ctp. 595; L.
Wedderburn, The Worker and the Law, London, 1986, cTp. 209.

12. M.Weiss, Labour Law and Industrial Relations in West Germany, 1992,

13. T.A.Oppie, L.Bates, op.cit, cTp.

14. T.AHanami, Laboru Law and Industrial Relations in Japan, Kluwer, 1985, cTp. 142.

15. R.Rossi, F.Caffo, op.cit, ctp. 160.
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e ITpajkava, (lucrum cessans) a TOTOM 1 300T UCILIATE 3apaja PagHUIMAa HEIITPaj-
KaynMa JaK U Kaja OBU e(heKTHBHO HUCY pajiiiiy (TIOLITO ITOC/IOfaBall 0cTaje y 00aBe3n
ma uM 00e30emu mocao u TOKOM Irpajka). [Ipu Tom, Moryhe je ma ce orpanmdu 6poj
pajHFKa Koje TIOCIOaBal MOXKe J1a HCKJBYUH ca Pajia , TAKO IITO OU ce MpeBAACIO fIa
Opoj OBUX pajHUKa He cMe OuTH Behu off monoBuHe Opoja pafiHKa KOjU Cy CTYIIH Y
IITPajK, WIN HAJBHILIC TIEAECeT MPOIeHATa PAJHAKA MOKPUBEHIX KOJIEKTUBHAM YTOBO-
prMa o pajy. ‘OTIpuikoM nokayTa Hije JONYIITEHO A ¢ PaTHIATO TPETHPA]y 3a1Io-
CJICHU KOj! HWCY WIAHOBY CHHIMKATA Y OTHOCY Ha 3aIlOCTIeHe WIAHOBE CHHAWKATA KOjU
je 3aKIbYIHO KOJIEKTHBHH YTOBOP Ca TIOCITOIABIIEM.

IToceGHa BpcTta OpOpaMOEHOr JIOKayTa jaBjba ce Kao MPOTHBMEpa KPY>KHOM
WITPajKy, Kajia MOCIOABAl] MMa NPABO Ha JIOKAyT y netoM npenysehy.!”) Hajsag, op-
OpaMOeHH JIOKayT je JOIYIITEH pajy 3allTuTe CBoje onpeMe (HIp. nehu 3a Tomwbeme
CTaki1a) O 036IbHOT olTeherba H3a3BaHOT HATTIAM IIPEKAIOM pana (rrpajkom). ')

Y3umajyhn cBe OBe ereMeHTe y 003up, pasMUIIUbaba O MPU3HABAKY MPpaBa Ha Ofi-
OpaMOeHH JIOKayT y HallleM TpaBy Moryia 6u 6utr yeMepeHa () y cieneheM mpasiry.
Hajnpe, npaBau pesknM sokayTa Tpebda aa 6yae ypebeH 3aKkoHCKuM ITyTeM, Kako Ou ce
TPENU3HO TPONUCATA YCIIOBH 32 OCTBApHBAELE OBOT Tpapa. Ho, HavuesHO wcmpaBaH
CTaB O MoTpedu MpU3HaBama MpaBa Ha OI0PaMOEHH JIOKAyT HE CME J1a MICITYCTH U3 BHJIa
1 ToTpely afieKBaTHHjET IIPABHOT PEsKIMa, OTHOCHO 3aKOHCKOT Peryiicama 1 pasa Ha
IITPAjK , MOIITO MO3UTUBHOIPABHYU pexknM mTpajka y CP JyrocnaBuju canp:Ku n3BecHa
OrpaHMYeba IMpaBa Ha MTPajK (IT0ceGHO Y MOCEGHOM MPABHOM PEKUMY IITPajka) Koja
HeMajy YIIOpHIITE Y YIOPEIHOM 1 MebyHapoiHOM pajgsoM npasy,'”) na 61 npusHaBarse
mpaBa Ha OI0paMOEHH JIOKAyT 0e3 3MeHa 3aKOHa O IITPAjKy YAAJbWIO 3aKOHOMIABIA
O] OCTBapema Hfeje O yPaBHOTEXKEHY KOH(IMKTHAX JISTUTUMHUX MHTEpeca 1 jefHAKO-
CTH cpeficTaBa pajHe 60poe.

IV 3amrnTa cBOjUHCKHX NPaBa NOCIOJAaBIA — KOHLENT NpaBa HAa IITPAjK

a) llITpajk ca 3ay3umamem npenyseha

Iurarse 3aIITHTEe CBOJMHCKUX MpaBa (MPUBATHUX ) MOCIOAABALA ce TOCeOHO MaHH-
(ecryje y Be3u ca jeHIM moceGHIM OOTIKOM IITPajKa, KOju ce OOMYHO Ha3WBa IMTPAjK
ca 3ay3uMmarseM npeny3eha wu mecra paga (Gréve sur le tas; Sitdown Strike; Bulding
occupations). Ko oBor o0JUK IITpajKka 3aMociieHd KOJIEKTUBHO TIPEKHAjy paji, ajiu
OCTajy Ha CBOJM pajHiM MecTiMa’Y) , Kako G1 OHeMOryhITH IIOCIIOABIA 13 IPUBpE-

16. M.Weiss, S.Simitis, W.Ryzdy, The Setttlement of Labour Disputes in the F.R.Germany,," Industrial
Conflict Resolution in Market Economies," 1984, ctp. 97.

17. D.L.Leslie, op.cit, ctp. 113. u cienehe.

18. A.Goldman, Labor Law and Industrial Relations in USA, Kluwer, 1987, ctp. 283.

19. Bamxe y HameM pagy: O KOHIENTy mpaBa Ha IITPajK y yIOpegHOM U MebyHapomHOM pagHOM
npaBy, "PagHo u conmjanzo mpaso", 6p. 1-3/1997, crp. 253-268.
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MEHO aHraxyje HoBe pajHuKe ("mTpajkOpexepe”) ¥ TaKO HACTABH MPOIIEC pajja y mpe-
ny3ehy.

OgBaj o0nmuK mITpajka ce, mo npaBmy21), cMaTpa HEIOMyIITCHAM /He3aKOHUTHM/,
jep cipedaBa MOCTOAABIA Jla KOPHUCTH (CONCTBEHA) CPENICTBA 32 MPOU3BOIELY, UNME Ce&
noBpebyjy BiracHIIKa IpaBa Mocofasa. He3zakoHuTOoCT oBor oOMiKa mTpajka mpef-
BubeHa je HIp. y IpaBy CAJIZZ) u Bemke BpI/rraHI/Ij623), a ¥ y UTaINjaHCKOM ~/TIpaBy
ce OBaj OONKK IITPajka cMaTpa HEeIOIMyIIITEHNM (Ca CTaHOBHMIIITa FpabaHCKOT IpaBa).

Y pamHom nipaBy PpaHIfycKe IpaBu ce pa3iiuka n3meby mrpajka Ha MecTiMa paja
W OKYIUbama pagauKa (réunion). OKyIUbambe pajJHIKa Ha MECTAMA pajia Y TOKY PajHOT
BpeMEHa , y OpraHu3al|ji CHHAMKATa, CMaTpa ce HefonymTeHnM. MebyTuM, yKOITMKo
je OKyIUbame pajHAKa 33 BpeMe PaHOT BpeMeHa NpeBrheHO Y by AaBam-a MOfpILl-
Ke TPOheCHOHATHAM 3aXTEBMa, CYCIICH3Mja pajia ce cMaTpa IITPajKOM, a OKYIUbame
Ha MecTUMa pajja y TOKY IITpajka IOMYIITEHOM, CBe IOTJIE 0K "OKymnanyja" Mecra pa-
la He 3HAYM CIpevyaBame HellITpajkava jja paje. YKOIUKO ce "OKynanuja" HacTaBu 1
TocIie pajHOT BpEMEHa, aKO Ce Ha Taj HaUMH CIpevaBajy HellITpajKayn ia paje, yuyelhe
y TaKBOM (HE3aKOHHTOM ) IITPAjKy MPEACTaBIba Pa3jior 3a MOryhe OTHyIITame [ITPaj-
Kaua.>

N3mehy peltiersa y HTannjaHcKOM, OPHTAHCKOM M aMEPHYIKOM TTpaBy (Makap ja v y
THM TIpaBAMa MOCTOje M3BeCHe pasuKe) , C jeHe, U (ppaHIyCKOT IpaBa, ¢ Apyre CTPaHe,
MOCTOje 3HaTHUje pa3TuKe. JOK je y mpBIMa MHOTO BUIIIE HaTJIallleH PUBATHOCBOjUH-
CKM aCIleKT M 3allITUTTa CBOJMHCKUX MHTEepeca MocofaBla (Ta ce MTpajK ca MEPHOM
OKYIAIMjOM MecTa pajia CMaTpa HEeIOMYIIITEHNM ), Y (DPAHILYCKOM IpaBy ce BUILIE UE ¥
IpaBlly fjaBamba cleluuIHe pagHOCOLMjanHe (DYHKIUje MHCTUTYTA [IPUBATHE CBOjUHE
(mocnopBara), ma ce mop ofpeheHNM yCIIoBAMA JIOMYIITA U IITPAjK Ca OKYMAIIjOM Me-
cTa paja.

Y nosurreHOM npaBy CP Jyrocnasuje, cXofHO 3aKOHY O IITPAjKY, IITPAjK ca 3ay-
3UMarkeM MeCTa pajja He caMo jja Hje He3aKOHUT, Beh ce 3akoHOM Hamaxke CBOjeBpCHA
o0aBe3a "okynanyje" nmpegyseha: " AKO ce IITpajK UCNO/baBa OKYIUbambEeM 3allOCIICHIX,
MECHIO OKYIL/bARA YHeCHUKA Y WIUPAJKY He MOxce OUIliU 8aH KPYZa LIOCA08HOZ UPOCIiO-
pa 3amocieHnX Koju crymajy y mTpajk” (wiS.cr.3. 301I-a). De lege ferenda, osa

20. Cnmuad je oBOM OONMKY HITpajKa cllydaj Kajia 3alloCIeHH OCTajy Ha MecTHMa pajja ca HaMepoM
la HacTaBe MpOLEC pajja M MOTpaxe pellerme 3a challaBame , oncraHak mpepyseha (koje je
3amajgo y MOCIOBHE TellKohe /cTedajHM MOCTymak/) M O4yBama 3alOCIeHOCTH. YOpE/H:
G.H.Camerlynck,G.Lyon—Caen, J.Pelissier, op.cit, cTp. 946.

21. W3y3erak Ofi MpaBmJIa je Be3aH 3a KPAaTKOTPAjHU IITPAjK YIO30pema (OIOMEeHe) , Kajia OCTajarbe
ydyecHUKA IITpajka Ha MECTHMa pajja He MpPEeCTaBlba MOBPEAY CBOJUHCKUX MpPaBa, OHOCHO
HeJONMyLITeH OOJUK IITPajKa.

22. T.St.Antoine, Conflict Resolution in Industrial Relations, "Industrial Conflict Resolution in Market
Economies", 1984, cTp. 265.

23. 0O.Kahn-Freund, Labour and the Law, London, 1983, ctp. 346. u cnenehe.

24. T.Treu, Conflict Resolution in Industrial Relations, "Industrial Conflict Resolution in Market Econ-
omies", 1984, cTp. 152.

25. G.H.Camerlynck,G.Lyon—Caen, J.Pelissier, op.cit, cTp. 946—947.
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onpenda 3akoHa HUje y CKIIaTy ca yIopeqHONPaBHAM peliemhnma. Hanmve, 3a pa3yme-
Bamse [IEJINHE OBe MPOOJIeMaTHKe, Hy>KHO je YKa3aTH Ha jOIII /iBa 3HaUajHa MUTamka Koja
Cy IpefIMET 3aKOHCKOT Peryircamha OHOCa Cy0jeKaTa KOIEKTHBHOT PagHOT Criopa y To-
Ky mTpajka. Hajnpe, murame nukeTuHra (picketing), a IOTOM M IATakE MOT'yhHOCTH 3a-
MeHe [TpajKaya.

0) IIpaBo Ha NMKEeTHHI — NpPHUBATH3ANHja

Racio legis ynopemHOpaBHUX pelliekha O NPU3HABALY IpaBa Ha MUKETUHT — MUP-
HO OKYIUBbaH€ TpyIle pafHrKa (YUecHNKa IITpajka) UCIpey yia3a y Kpyr HOCIOBHOT
IpoCTOopa IOCIOAABIA Y by MUAPHOT ofBpahama HellTpajkada Off HacTaBKa pajia 3a
MIOCITOfiaBIa — Kao CBOjeBPCHOj KOMITEH3AIMjH 3a HENpU3HaBamke IITpajka ca "oKyma-
nojoM" mpeny3eha,. Hamasu ce 1y HOTpeOU OYyBama CBOJUHCKHX OBNAalThemka IpuBaT-
HOT TIOCITOJaBIIA.

Haru 3akoHORaBal (Koji MpHU3Haje IPaBO Ha OKYIUbAhe Y KPYTy MOCIOBHOT MIPO-
CTOpa TIOCIIOaBIIa, OJHOCHO CBOjEBPCHO 3ay3uMarhe peny3cha, ma cammM TiM mocraje
MITHUIIHO NMPU3HABaK-E MIPaBa Ha MIMKETHHT) je, BEpOBaTaHO, IPU KOHIMITHPAkY pellie-
a O MECTy OKYyIUbarba yuecHuKa y mrpajky (wi.5.ct.3. 30Illa) umao y Bugy morpedy
71a ce MpeKuHe ca HaciaeheHoM MpakcoM yuecHNKa 'o0ycTaBa pajia" u3 mepuoya camoy-
MPaBHOT KOHIIeNTa MpuBpehuBama (yapy:KeHOT pajia; MehycoOHIX pagHuX OfHOCA ), Ka-
la cy ce ydecHMIM 'oOycTaBa pafa" OKyIUbalu He y Kpyry npenyseha /OYPa/, Beh
ucIpey MHCTATYIHja Koje Cy, 0 BIXOBOM ocehamy CTBapH, OJIMIaBajie CTBapHE ICH-
Tpe (EKOHOMCKE H COLjaJiHe, MOJUTHYKe ) Mohu. 3aKOHOfaBall je, P TOM, U3IJIefa,
UIaK, CMETHYO ca yMa Jia je 3a IIPOMEHY Mpakce y OBUM (KONEKTHBHIM PaJHUM) OTHO-
cMMa BaykHHMja TIPOMEHa CBOJUHCKE CTPYKTYpE, OHOCHO Upusaitiusayuja (ApyuITBeHor
Kanuraina), Koja Tpe6a Jia oBefie 10 HacTaHKa U (hOpMIparha MICHTUTETA MOCI0AaBaLa
y KIIACHYHOM CMUCITY — PUBATHUX TIOCIIOfaBana Koju he 3axBasbyjyhu CONCTBEHO] MMO-
BuHM (TIPUBATHO] CBOjUHM) MOhY CaM# Jja MCIYHE 3aXTeBe OpraHm3aTopa mrpajka. Ca
TaKBOM U3MEH-EHOM CBOJITHCKOM CTPYKTYPOM, MeHahe ce 1 mpakca OKyIUbamba YIeCHH-
Ka mTpajka . [I[poMeHn mpakce BUIIIE IOMPUHOCH Y OBOM CITy4ajy MPOMeHa CBOjIMHCKUX
omHOca Hero (HaBefeHa) MPOMEHa 3aKOHCKHX MPOIIKCA.

1) 3aMeHa yuecHHKA IITPajka — NpUBATH3aNja

Iporec npuBaTr3anyje u c1o60oaa (IPUBATHOT) PETYM3CTHAUIIITBA jecy " CHjaMCKU
OnmuzaHim " Tpansmyje. [Iurame JONYIITEHOCTH IITPajKa ca 3ay3uMarmeM npeny3eha y
TECHO] BE3W je U ca cJI000/IOM IIpefy3eTHHINITBA cXBaheHOM y IIMpeM cMHUCITy, Koja Ha
TPXKUIITY PajiHe CHare NpeTIocTar/ba NpU3HaBake IpaBa MOCIONABIY fia 3aMeHH yde-
CHUKE IIITpPajkKa, OHOCHO J1a aHTaxyje nmpuBpeMeno Tpeha mrma ("mrpajkOpexepe”) Ha

26. T.A.Hanami, op.cit, cTp. 142.
OBie ce He pa3Marpa NUTame fa JHu ce "oKynauuja" mpeny3eha kBanmudukyje Kao oMeTame
noceqia (rpabaHcKOIpaBHE NPHCTYI) WM Ka0 HE3aKOHHTO OKyIUbame rpabaHa /jaBHE cKym/
(ynpaBHONIpaBHH IPUCTYII).
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pagHIM MecTMa TTpajkada. Ocrajame mTpajkada y Kpyry MOCJIOBHOT IPOCTOpa Mo-
CcJIOfaBlia , HA MECTHMa Pajja TOKOM IITpajka, cMaTpa ce U HOBPEIOM clIo0ofe Tpexy-
3€THHUINTBA (HITP. Y OPUTAHCKOM, aMEPUYKOM, KaHAJICKOM IIPABY).

Y amepmyKOM IpaBy IOCIIOfABALl MOXKeE fla 3aMEHH IITpajKade APYruM JIMIIMa 1
TO HE CaMo IPUBPEMEHO JIOK Tpaje IITPajK, Beh X MoxKe PUMUTH Y CTAIHU PaJiHK Of-
Hoca (Ha Heonpebeno Bpeme). omyire, To je Moryhe camMo y ciay4ajy "eKoHOMCKOr"
mITpajka (MHTEpeCHOT KOIEKTHBHOT PAjIHOT CIIOpa), a He M Y CIIy4ajy Aa je MocIofaBaly
n3a3Bao opraHnaoBaH,e mTpa]Ka CBOjOM HETIOIITEHOM PaJiHOM TIpakcoM (unfair labor
practices). *") Tlo 3aBpIIETKY "€KOHOMCKOT" IITpajKa MOcIofjaBall He Moxe (ofMax) fAa
OTITyCTH HOBOIIPAMIbEHE PaJIHIKE (KO UX je aHraskoBao Ha HeoppeheHo Bpeme), anm ,
WCTO TaKo, He MOXKe J]a OTIYCTH YYEeCHHUKE Y (3aKOHUTOM) IITPAjKy, KOjH OCTajy y paj-
HOM OJIHOCY KOJ] TIOCJIOfIaBIIa CBe IOTIIE IOK He HOOHjy Ipyro ofroapajyhe 3anocneme.
28)prmM peunMa, MMajy TIpaBoO Ha HOBpaTak Ha pap (reinstatement), a 3aipKaBajy u
IpaBa 10 OCHOBY CTapEIMHCTBA (seniority rights).

¥ ucro BpeMe, ofdujarme NOCIOABIA Aa OMOr'yhM MOBpaTak yJdeCHUIIMa IITpajka
Ha pajfi, aJ y3 HCcIuiaTy oppebeHor n3noca KomieH3anmyje , pemyia ce Kao pelernhe jaB-
Jba y yopeaHoM npasy (ump. y B. Bpuranujn wim ®paniryckoj), npema Munuberny Ko-
MHTeTa 32 cnodony ynpykusama MOPa, He npeficTaBiba JOBOJBHY 3aIlTUTY PajHAKA
(yuecHmka mTpaJKa) HWTH JOBOJBbHY 3AIITHTY Off MOryher oGJnKa CHHUKAIHE JH-
ckpivuHanmje > Orypa, npenopyka Kommurera jecre ma mociogasiu tpe6a ja OMOry-
he moBparak Ha paj He caMO CHHIVKAJIHAM NpEACTAaBHUIMMA YYECHWIMMA INTpajka
(xoju MHAYE yKUBajy TOCEOHY 3aIITUTy ¥ MehyHapOTHOM paiHOM MpaBy) Beh u cBIM
APYTHM pajHALyMa (YICCHULMA Y INTPAjKY).

HNnak, ynopepHONpaBHa peliemha MOry OUTH M CYIPOTHA HaBEIEHNM pellehiMa
KOja MOMYILTajy MOCIONABIYY fja MOXKe 3aMeHUTH ITpajkade. OrpaHuuaBame cao0ofe
NPEey3eTHAIITBA CE HACTOjH ONPABNAT! MOTPEGOM 32 OUyBaKkEM pEllaTHBHE PaBHOTE-
>Ke JISTUTIMHIX MHTEepeca CTpaHaKa y CIopy , Kao ¥ HOTpeOoM /ia ce He HapyIly Hade-
JI0 O jefIHAaKOCTH cpeficTaBa pajiHe 6opoe y KOpI/ICT nocrnopas(a)na. Takso pereme ca-
JIPKAHO je , IPUMepa Pajd, y MBEICKoM ) 1 (HaYesHO y) (ppaHIycKOM mpasy . Jyro-
CIIOBEHCKO MO3UTHBHO PajiHO 3aKOHOJIABCTBO NPUXBaTa OBY KOHIETIIN)Y 1 He TpefBuba
NpaBo MOCITIOABIA 1a MOXKe Hah¥ 3aMeHy 3a YYecHHKE Y INTPajKy ,0CHM Y HEKOIIMKO
crienupUIHNX CIydajeBa : Kajla OpraHu3aTop UITpajka Huje 06e30e10 MUHUMYM IIpOo-
1ieca pajia; pajyl M3BpIIaBamba MehyHapoaHIX 00aBe3a; ako Cy yrpoKeHH 6e36eTHOCT
yiia v mvorHe (wi.15.ct.1. 3011a).

Ipomec npuBaTH3aIyje , ¥ yOIIITe TPAH3MIHje, KOjU y CETMEHTY TPXKUIITA PajTHE
cHare Nokpehe HU3 KIbYYHUX TEOPUJCKUX IUTama, Off YMjer OfrOBOpa 3aBUCH U CTaB O
HOje[VHIM WHCTHTYTUMA W H-YXOBOM pEryNucary Y pajgHOM 3aKOHOmaBcTBY (de lege

27. D.Q.Mills, op. cit, crp. 303.

28. T.St.Antoine, op.cit, cTp. 264.

29. R.Ben-Izrael,

30. Ibidem,ctp. 123.

31. F.Schmidt, Law and Industrial Relations in Sweeden, Kluwer, 1984, ctp. 181. u cnenehe.
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ferenda) , adbupmuirie cBe Briie KiacuuHe pyHKIWje (IpaBa) MOCIONABaIlA U HUXOBUX
VAPY:KEwa, YAMe Ce CTBapajy MPETIOCTaBKe 3a apupMaldjy acolujamyja MpUBATHIX
MOCIIOfIaBalia ¥ CHHAMKATa PaJHIKa, Kao cy0jekara Ha TPKUIITY paja. Y TOM CMUCITY
Tpeba carieiaTi ToTpedy 3a KOHIETIIN]CKY XapMOHM30BAaHIUM PATHAM U COLIH] aJTHUM
3aKOHOIABCTBOM ; 32 (DOpMHUpame WHCTUTYLHja (TPUIAPTUTHOT KapakKTepa) Ha Tp-
SKUIIITY pajHe CHAre W MOJCTHUIAE pa3Boja MPaKCce CONUJATHOT JIUjajiora Ay TOHOMHHUX
acolmjalyja mociofgaBana i CAHIUKATa 3arMoCIICHIX.

V. [Honi0kaj 3aM0CIeHNX KOJ MAJIMX HOCT0AaBaNa

Ipouec mpuBarm3anyje je y CP JyrociaBuju oBeo 10 MApeHka CEKTOpa MaJIuX MO-
cIIofiaBana, Koju Hepayio MPUXBAaTajy COLMjaTHN UjaJioT M KOJIEKTUBHO TIPEroBapame, ¢
jemHe, 1 Kof KOjuX je (IpeMa Hajla3uMa WHCIIEKIIMja pajia) IpUCyTHA mmojaBa HedhopMali-
HOT (MJIErajHor, T3B. pajia Ha LPHO), ¢ Apyre ctpane. CTona CMHANKAIM3alyje 3arociie-
HHX KOJI MaJIMX NOCJIOAABAla je HIbKa y OJHOCY Ha MPOCEUHY Y CPEMbIM U BEJIMKIM
npeny3ehnma, 1 300T aHTUCHHIMKATHE CTpaTeruje oapeheHnx nocmopasara.

HenoBosbHO IprCYCcTBO KOIEKTUBHOT PEroBapama KOj| MAIUX ITOCIIOfIaBaIa je pe-
3yATAT HEMOBOJBHE PA3BUjEHOCTH KYJITYPE COLUjATHOT IHjAJIora y OBOM CEKTOpY, a HO-
ceOHO HenpHXxBaTama (PrT030(hrje KOHCEHCYaTHOT MEeHATIMEeHTa (HaclpaM ayTopuTap-
HOT MeHaMeHTa). OcuM Tora, offpeioe Y paJHOM 3aKOHOTABCTBY Ha ofipeheHr HaunH
CITyTaBajy MperoBapame KOJ| IOCIOoaBana riae Haje (popMUpaH CHHIUKAT, X YaK OMOTY-
hapajy mociogaBIMa a caMu ypefe yCIoBe pajia OMIITHM aKTOM KOjH CaMH IOHOCE.
Ha taj HaumH pagHO 3aKOHOJABCTBO YMECTO MPUHIIMIA OUnapTi3Ma y ypebusamy ycio-
Ba pajia, IIIPH HOPMATHBHY BIIACT ITOCIIONIABIIA, jep Jlaje MPaBO MOCIOIABIMMA KO/ KO-
jux HUje (pOpMUpaH CHHAMKAT Jla CaMU Ypefie CBOjM OMIITHM aKTOM IHTama Koja Cy
IpeaMeT KOJIEKTUBHOT yroBapama Ha HuBoy npeny3eha.(wran 122 3PO Cpbuje).Orne
Tpe6a nopacerurn fa ITpenopyka 6p. 91. MebynapopiHe opranusanyje paja npesuba fa
y OBaKBHM CITyJajeBAMa IPErOBapamk-e MOXKeE fla ce Ofjprja U n3Mehy nmpaBoBasbaHO n3a-
OpaHNX paJHAYKUX PECTaBHUKA (Ca00pa3HO HAIMOHATHMM MPOMKCHMA ) 1 TIOCIIOIaB-
a, o Tpeda a 6yne npuxpakheHo 1 y HallleM PaTHOM 3aKOHOTATCBY.

Onpebenn pe3ynTaTil y 3allITUTH HHTEpeca 3al0CcIeHuX KO MajIuX MOCIofaBala
Cy TOCTUTHYTH KPO3 3aKJ/byUMBAH-€ MPAHCKUX KOJIEKTUMBHUX yroBopa y TOKy 1997. n
1998. ropguHe 3a 067aCT 3aHATCBA M YCIYXKHUX IeTTaTHOCTH y TOKY 1997. n 1998. ronuse,
YHUjIM JIejcTBOM je oOyxBaheHo npeko 90 Xubajja 3anocieHnx y mpeko 50 Xxubaga camo-
cramuux pamsu. (OBAe ce He pa3MaTpa NUTakhe eBEHTYaTHIX MehyCHIHUKAIHIAX CIIO-
POBa y Be3H ca IprnafgHoIhy WIaHCTBY ofjpeheHOM rpaHCKOM CHHAVKATY - HIIP. 1a JIA Y
CHHIMKAT IpabeBUHAPCTBA WIIH 3aHATCTBA MOTY /]a C€ YWIaHe 3all0CIEHN KO MAJIUX I10-
cionaBana (mpemy3eha MM caMOCTANHUX Pajiibil Y CerMEHTY TpabeBUHCKUX pajioBa U
yCITyTa, IITO je U 'y BE3U ca IPaBOM Ha [JaBae MUIIUbEHHa O MCIIATH TapaHTOBAHNX 3a-
papa y ciy4ajy opemehaja y mociioBamy).

Jpyra KapakTeprcTHKa HHIYCTPHUJCKUX OHOCA ¥ CEKTOPY MaJle IPUBPETIE je Be3a-
Ha 3a palmpeHoCT MojaBe T3B. pajja Ha IPHO, KOjI MMa CBOjé €KOHOMCKE W COLMjalTHe
penepkycuje. [IpaBHO TiIeiaHo, UIIeTallHA PaJ je Heralyja mpaBa 3 PaiHOT OJJHOCA, VK-
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Jbydyjyh ¥ KOJIEKTHBHA - CHHIMKAJIHA [TPpaBa 1 ciio0ofe (a uMa U CBOje HeraTUBHE II0-
CITIETIWIIE Ca CTAHOBUINTA KOHKYPEHIHje, MOryhHOCTH OCTBapMBama COLHjaTHAX (DYH-
kumja apxkase). Cy30ujarby pajia Ha LpHO JONPHHOCH Y ofpeheHoj Mmepu u faBarbe (3a-
KOHCKHM IyTeM ) IIIMPUX OBJIalherha HHCIeKIjaMa pajia, yKIbydyjyhu 1 MpaBo Ha IpH-
BpEMEHO 3aTBapame npeny3eha (pajbe) Kajia ce y BpILehY MHCIEKIMjCKOT Hai3opa yT-
BPJIM /1a TIOCJIOfaBAIl aHTaXKyje JIMIA [a pajie 3a iera 0e3 IMPaBHOT OCHOBA (3aKJ/bYYEeHOT
yroBopa o pafy, u 6e3 npujaBe (HOHIOBMMA COLMjAHOT OCHI'yParba), OMHOCHO /1a Huje
MOCTYIIHO TI0 PEIIeHY UHCIIEKTOPA O MOJHOLICHY MpUjaBe 00aBE3HOT COLMjaHOT OCH-
rypaba.

VI Cnenudguyne pyHxnuje CHHIIKATA y YCJIOBUMA NPUBaTH3aLje

CuHpukaTy y JyrociaBrju ce cyodyaBajy ca AwieMama y HOIefy HeKUX AaTUITYHIX
Moryhux (yHKIja cuHarKata. Hanmme, 3a pa3inky off Mojiena puBaTu3alyje y 3emMiba-
Ma eHTpanHe u ucroude Eppone, y Cp6uju je HOBUM 3aKOHOM O CBOJUHCKOj TpaH-
cpopmanju u3 1997. ropune npuxBaheH Kao JOMUHAHTAH MOfET MHCAjAepCcKe pUBa-
TH3anyje, ca GeCIuIaTHOM IOAIEIOM 3HAYajHOT JieNa aKiyja 1 1aBaheM IIOBOJBHIX TOITY-
cra (¥ IpupopHTETa y CTUIAEY OBHX aKlyja 3arocieHnMa y peny3ehnma Koja ce mpu-
BaTH3yjy). Maia nporec nprBaTm3amyje TpyIITBEHOT KAMTajla joIl YBeK HHje y3€0 Be-
her maxa (e ynasehn y pa3nore oGjeKTUBHE U Apyre NPHPOJie) MOXKe Ce TOTOIUTH fia ca
MHTEH3MBHPAK-EM OBOT Ipolieca fiobe 710 Tora ia 3arociieHy CTEKHY 3HATHHjH 10 Kalu-
Tana cBor npeny3eha, u a ce 3aMociieHd U CHHAMKAT Haby y jefHOj HOBOj, HEOOMYHO],
MOXJIa YaK ¥ NapajioKCalHOj YII03] ca CTaHOBHINTa MHTepeca. Moxke faohu o Tora ja
ce cykoOe MHTEepeCH 3aIl0CIeHOT Kao pajHuKa Y PajJHOM OHOCY (3axTeBH 3a noseharbe
3apajia) 1 3aNOclIeHor Kao aKIMOoHapa (MHTepecC 3a AUBEAEHIOM). Y UCTO BpeMe, CHHIN-
KaT KOjH Y CBOM WIAHCTBY Oyfie UMao 3HaTaH Opoj WIaHOBa ca 3HAYajHUM YIEJIOM Y Ka-
NIMTAITy COTICTBEHOT Tpeny3eha, Moxke GUTH y crieluhpIHOj YII037 HEe CaMo Y TOKY Ipe-
roBapara O 3apajama 1 IpyruM ycIIoBIMa paja, Beh 1y moreny eBeHTyaIHoT 3acTyIa-
Ha BITACHUYKMX MHTEpeca CBOT WIAHCTBA (YKOIMKO pagHAL aKIFIOHAPH TTOBEPE CBOM
CHHJVKATY Jla MX 3aCTyIa Y CKYNIITHATH aKIMOHApa, 1 €eBEHTYaJIHO OpraHiMa yIpaBiba-
ma npefy3eha, ITo ra foBofM Ha offpeheHn HauvH y MHTEPECHY O3]y TIOCTIOAABIIA).

HMako ce mpaBa 3aocie X y Ipolecy NprBaTH3aje APYIITBEHOT (1 ApsKaBHOT)
KaluTana He MOTy CBPCTaTH y KaTeropHjy KJIaCHYHWX IpaBa M3 PajiHOT OffHOCA, 300T
HUXOBOT 3Hauaja, a moceOHO 300T yJIore CHHAMKATA Yy MPOIIeCcy NpuBaTu3aiyje, opae he
6uTH yKasaHo Ha ofjpebeHe, MpeBCXOHO MpaBHe acrekTe Tor nponeca. Hajnpe, mpasa
3aII0C/IeHNX Ha YIINC ¥ CTHIAme akuyja nmpeay3eha mox nosnamheHnM yclioBIMa 1 y 3a-
BHCHOCTH Of PaJHOT CTaKa OCTBAapEHOT Y TOKY Tpajarba PajHoOT OIHOCA, jaBbajy ce Kao
sui generis mpaBa IO OCHOBY pafHor offHoca. OBa IpaBa Cy IpaBa CBOje BpCTe ratione
personae W ratione temporis. Harme, caMo 3arnociieHu Koju cy (OHITy Wi Cy jOIII yBeK) ¥
PajHOM OTHOCY y APYILTBEHOM U JPSKaBHOM CEKTOpY, a He ¥ 3alOCIIeHN y IPIBATHO-
CBOJUHCKOM CEKTOpY, UMajy MPaBO HA CTHIAE aKiyja MO MOBIAITheHIM yCIOBAMA.
Cruname OBHX IIPaBa je BPEMEHCKHU YCIIOBIbEHO, Tj. MOXE ce cTehn caMo jefaHmyT y
BPEMEHCKH OrpaHMueHOM POKY (jefiHy TOMHY Off IOHOIIEeHa OAroBapajyhux omryka o
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CBOJUHCKO] TpaHC(hOpMaIji, IPU YeMY je M POK 3a YIIHC aKIFja y IPBOM KpPYT'y MPEKITy-
3WBaH, I1a ce TyOH MPaBO Ha yIicC akiyja y "cBoM" npey3ehy ako ce mpomycTy 0Baj poK
3a yImC aknyja.

(unanak npuviben 16.12.1998.)

Branko Lubarda,
Assistant professor Faculty of Law, Belgrade

Collective Rights of Employers and the Rights of Employees under the
Conditions of Transition and Privatization.

(Summary)

The article discusses the influence of privatization on the collective rights of em-
ployers and employees. It analyzes the issues of the freedom of association of private em-
ployers, their function in comparative and our legislation, the subject collective bargain-
ing, tripartisanism and particularly the question of possible recognition of the right to
(defensive) lock-out. It also considers the right to strike and current legal solutions of the
gathering place of the strikers are also considered, as well as the right to picketing and
the question of replacement of the strikers de lege ferenda (political legal attitude). It al-
so highlights the specific functions of the trade union under the conditions of privatiza-
tion.

Key words: privatization — collective rights, employers, employees.
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OcBpT Ha 3aKOH 0 N3BPIIHOM MOCTYIIKY €A ACIEKTa
e()MKacCHOCTH U3BPIIHOT MOCTYNKA

Pe3ume

H3zspuunu tlocitiyiiak je 00 u3y3eiliHoz 3Ha4aja 3a céaxy iupasHy opicasy.

Hauw uzspwnu iiocitiyitax je kpajrbe Heegpuracan. Tome OolipuHoce, y 8eAuUK0j mepu
u 6pojHe 00pedbe 3akoHa o ussputHom tiociiyiiky. Citiuye ce yitiucak 0a 3aKoH MHOZO
gule 800U PALYHA O UHIllepecUMa OYICHUKA HeZO O UHiliepecuma iiosepuoya.

Huje ttipebano u3zyseitiu 00 usspuierba cee ilocybe, Kao Hil cag HAMeUlillaj, HUiliu
MAUURy 3a iiparbe pyoswa. HeollxoOHo je 0a ce omozyhu puHyOHO U38pULerbe HA CEUM
HOLOUPUBDEOHUM MAUILHAMA, KAO U HA PAOHO] U il pULLAOOHO] Clloy, a He ilipeba u3y-
3eiliu 00 U3BPULEHA HU AAaill U MAUIUHE KOJUMA OYHHUK 004660 3aHAICKY Oeadili-
Hociti. He ttipeba itipaxcuitiu iipucycitiso 08a 2pabanuna ipu usspuilerby ilojeOUHUx pao-
wu. MHOZU poKo8U Y U3BPUIHOM HOCIUYLIKY cy ipeitiepano Oyzu. Tpeba omozyhuitiu u
oopebusarbe ipuitisopa Kao ce paou 0 paorsl KOJy Moxce 0a U3BPULLL CAMO OYHCHUK.

Kmwyune peuu: HeeghuxacHocitl u3BpUIHOZ Hocillyilka, Upeiliepana 3auiiliuilla OyHHUKA,
HEOCHOBAHO U3Y3UMAbe 00 U3BPULEHA, HELLOUIPeOHO 0Y2iL POKOBLU.
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I. 3navaj N3BpPIMIHOr NOCTYNKA U HeroBe HAj3HAYAJHHje KAPAKTEePHCTHKE

W3BpIIHU TOCTYTIAK je Off M3y3eTHOT 3Ha4aja 3a CBaKy NPaBHY Ap-KaBy.

Y W3BPIIHOM TIOCTYIKY OCHOBHE (DYHKIMje ApKaBe Aojia3e A0 MYHOT W MPaBOT
n3paxkaja, HAPOUUTO HhEHa yJIora y MPUHYIHOj MPUMEHH paBHUX HopMu. Ty ce Ha Haj-
IUPEKTHUjY W HAjOUYUTUj HAYMH MaHHU(MECTyje Y MpaKCh MPUCYCTBO Np>KaBe W HheHa
ctBapHa Moh 1 HeMoh. 3aTo ce NPIINKOM e(hUKacCHOT CIIPOBOhea HEKe CYJICKE OfTy-
Ke 4uyje KOMEHTap HeyTpaJHuX IpabaHa: CBaka 4acT, BUIH ce fja Ap:KaBa (PyHKIOHHUIIIE
KaKo Baska. M cympoTHO, Kafja ce OfyTyKa He MOKe CIIPOBECTH, HEYTpaJIHU rpabaHu ri1a-
CHO 3aKJby4yjy: OBlIe HeMa Ip>KaBe.

HeedukacHocT n3BpIIHOT MOCTYIIKA M3a3UBa KaTacTpodaHe mocaeuIe 3a mpas-
HY Ip>kaBy. 3a TO je HajooJb! TPUMEP, YIIPaBO, Hallla pkaBa. Koy Hac je M3BpIIHHA 1Mo-
CTyNaK Kpaji-¢ HeehuKacaH jierieHrjaMa. To je CTBOPIIIO IIMPOKO MPHUCYTHE YTUCKE Aa
KO Hac, y 0BOj 00JIacTH, CKOpO Jia M HeMa IpaBHe fipxkase. [Topen Tora, 3amux rogruHa
cy ce hopMupany HeKakBU Napajp-KaBHA M3BPIIHKU OPraHy, (areHuyje 3a yTepuBambe
IyroBa), KOje Ha MPUHIMITIMA HacK/ba HarIahyjy Ayrose.

Mako je 1 mapHIYHA MOCTYaK MHOTO BaKaH, YMH-CHIYHO CTalbe KOoje HacTaHe Mo-
CJIe TIPaBOCHAXKHOCTH IIPECY/e 3aXTeBa Ja Ce M3BPIIHOM IIOCTYIKY NOCBETH IOceGHa
HaKba. Y TOKY LEJIOT MApHITYHOT MOCTYIIKA IOCTOj BENIMKA HEN3BECHOCT OKO IpaBa i
o0aBe3a KOju IpHIafajy CTpaHKama 13 KOHKPETHOT IpaBHOT ofHoca. CBe IOK Hpecyaa
He TIOCTaHe IpaBOCHAKHA He 3Ha ce, HUTH ce MOXKe 3HaTH, KOja IipaBa 1 00aBe3e MMajy
MapHUYHE CTpaHKe. A, KaJl IPecyAa MOCTaHe MPABOCHAXKHA CBE HEM3BECHOCTH HECTAjy.
Tapa ce moy3gaHo 1 IpelU3HO 3Ha Koja Cy M KaKBa IIpaBa 1 00aBe3e CBake Off CTpaHaKa.

Y M3BpIIHOM IMOCTYIIKY HEMa CKOPO HUKAKBUX HEM3BECHOCTH M HejacHOha y Be3n
TOra IITa CBaKoj Off IAPHUYHKX cTpaHaka Tpeba fga npumnapHe. Ficto Tako, cBuMa je ja-
CHO J1a ce MOpa HOCTYIUTH TIO IPAaBOCHAKHO] IPECY/IH, a aKO Ce TOOPOBOJBHO HE MOCTY-
mu fia he ricra OUTH NPUHYTHO W3BPILIEHA, 11a, Hajuelthe, HeMa HU JeTHOT BaJbaHOT apry-
MEeHTa KOji MOXKe Jla TIpaBfia n30eraBarmbe M3BpIIeha IPaBOCHAKHE M M3BPIIHE CyJICKe
onnyke. Takobe, jacHo je f1a je mpecyna, cBe oK He Oyfe U3BpIleHa, MPTBO CJIOBO Ha Ia-
nWpy ¥ HUITa Buire. J[laske, cTpaHKa Koja je ycIiena y CIiopy, 110 IIpaBmily, je ¥ MaTepu-
jaJHO MCHpIUbeHa ¥ IICHXUIKY ¥ (PU3IYIKY YMOPHA Off Cybera. AKO ce NCTO HaCTaBH U Y
M3BPIIHOM IIOCTYIIKY, OHJIa CTpaHKa 3aKJbydyje: 1a pkaBa CKOpO ¥ He (DyHKIIMOHUIIIE,
71a ce, (haKTIIKH, 0] ApsKaBa MOJICMEBa, fia ApsKaBa CBOjoM HeMohH, ycTBapy, OMaske
JmIe Koje ce TyOOKO MPOTHBIPABHO MOHAIIIA, U 1a OU joj Hajoobe OUITO f1a je MYKHUKY
omnpocTia Ayr. To 0By CTpaHKY JOBOAH /IO PABUX IICUXIMYKHX TPayMa, a CTPaHKy Koja
ce TIOHaIIIa MPOTHBIIPABHO IIOICTEKaBa /la HACTABH ca TAKBIM ITOHAIIameM. Tako ipxka-
Ba, YMECTO JIa ECTOKO cy30Hje TOHallIaka Koja Cy CyIpOTHA ¥ IPaBy U Mopaiy, 00jeK-
THBHO TaKBa ITOHAIIIAFha IIITHTH.

Kapa ce mma y By 3Ha4aj M3BPIIHOT NOCTYIIKA 1 YME-EHUIE O KOjuMa je Harpey
6mno peun, Hamehe ce MOy3naH 3aK/by4aK a OCHOBHO HAYENIO y M3BPIIHOM HOCTYIIKY
Mopa OUTH: Havelo eukacHOCTH. 3aTo cBe ofipefide Y 3aKOHY O W3BPIIHOM MOCTYIIKY
Tpeba fa 6yay, IPBEHCTBEHO, Y (PYHKIMjU OBOT Hauesa. Y HalleM 3aKOHY O H3BPIIHOM
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MOCTYIIKY MHOT'e ofipefioe HICY Y (pyHKIMjU OBOT Hadena. To y BeNMKOj MepH yTHIe He-
raTUBHO Ha e(pMKACHOCT HAIeT U3BPIIHOT IOCTYIIKA.

Hexke o Tux Hopmu Ouhe kpahe MpOKOMEHTapucaHe y HapedHUM H3JIaramuma,
TIOIIITO, 300T KpaTKohe pajia, Huje Moryhe IOCBETHTH BHIIIE MTAXKEHe THM HOpMama.

I1. Oppende o 3aIITUTH AYKHUKA

Y 3akoHy uma Bullle OfpefiOu Koje Cy YHETe y by 3allIThTe Ay>KHuKa. Hema cym-
e Aa Tpeba Jja ToCToje M HOpMe Koje IITHTE AY>KHUKA, Al Ce, HIKAKO, He CMe IMaTH Y
NPBOM IUTaHy 3allITHTa Ny>KHPKA, Beh 3a1ITiTa JIETHTHMHIX HHTEpeca IOBEPHOLIA, jep je
CMHCA0 JIOHOIIIERa 3aKOHa O M3BPILERY 3alllThTa NHTepeca oBeprona. Haxkanocr, u3
OpojHUX Ofipedu CTHYE ce YTHCAK fia je 3aKOHOAABal] 3aMEHUO IPHOPHUTETE, U J1a My je
MHOT'O BasKHHj€ J1a YAOBOJbH MHTEpECHMa Ny>KHIKa HErO NHTepecuMa IOBEpHUOILa.

Y craBy 2. unana 5. croju, u3Meby octaor, u cineaehe: “Ilpu cnpoBobemy u3Bpiiie-
a1 00e30eberma Bohe ce pauyHa O JOCTOjaHCTBY JIMYHOCTH Iy>KHUKa...” IlITa je 3a-
KOHOfaBall xTeo pehu oBoM ofipeooM, cacBiM je HejacHo. Uume O TO ¢y Morao ja
Bpeba 0CT0jaHCTBO JIMYHOCTH TY>KHHKA MPIIMKOM CIIPOBObera M3BpIIeHa, OCHM aKo
He 3710ynoTpebsbaBa opnathewa? 3Haul M TO fia ce Bpeba JOCTOjaHCTBO JIMUHOCTU
Iy>KHHKa aKo ce e(huKacHO MOCTYyNa y u3BpiIery? [Iy>KHIIM OBy Ofpenody ynpaBo OBa-
KO CXBaTajy ¥ MaKCUMAJHO je 3710ynoTpebrbaBajy, TBpachu fa uM cyn Bpeba gocroja-
CTBO JIMYHOCTH UMM TIOYHE Jla ocTyma eukacHo. OBa ofpepda je TONUKO GllaroHaK-
JIOHA MpeMa JIY>KHUKY Jia JIMIH Ha YHaIIpes| N3peueHO N3BHILEHe /IpsKaBe YIyheHo JysK-
HIPKY 300r TOTa IIITO Ce peMa HeMy BOAM W3BPIIHH MOCTYIIAK, KOjUM Ce CIIpedaBa He-
T'OBO JlaJbe IPOTUBIPABHO MOHaMIakbe. Ha pyroj crpany, 3akoHonasar ce u He ceha a
HOMEHE JIMYHOCT NoBepHoLa. 3ap ce He Bpeba JOCTOjaHCTBO IMYHOCTH OBEPHOLIA Kajia
ra cyp, 360r Hee(prKacHOCTH M3BPIIHOT HOCTYIKA, OBENE Y MO3MIK|Y /ia Y CYAy IIPOBO-
1 GpojHe fjaHe, Mecelle la Yak ¥ TOAMHE, M TO CBe ia OW My Cy/| IIPUHYAHO M3BPIIIO
npecyfy 300r Koje ce, II0 IpaBuity, cyauo roguHama? KpaTko pedeHo, oBa ofipefoa je
CYBWIIIHA ¥ N323MBa BPJIO IITETHE TOCIENMIIe Ha e(pUKAaCHOCT H3BPIIHOT MOCTYIIKA.

Y unany 71. 3akoHa ofipebeHo je 1ITa cBe He MOXe OUTH IPEeAMET U3BplIemka. OB-
Jie je HaKJIOHOCT 3aKOHOMABIIA IpeMa IY>KHHKY AOIILIA 0 MyHor m3paxkaja. OBe ofpen-
0e HajAupeKTHHUje OMETajy e(PUKACHOCT Y CIPOBOHEY U3BPLICHA.

IIpema oppen6u u3 Tauke 1. craBa 1. oBOr WwiaHa He MOT'y OWTH IPEIMET U3BpIIIe-
1a, n3Meby ocranor, u ciefehe: nocybe, HaMellTaj U MallvHAa 3a pae pyoiba. OBo je
CacBUM HETIPUXBATIBUBO pelllera. 3alllTo je CBO Mocybe u3y3ero of u3spiiewma? On-
IITe je o3HaTo a BehiHa caBpeMeHnx JoMahiHCTaBa MMa 7 10 HEKOIIMKO CEpBHca 3a
pydaBame, Kao U IO BUILIE TapHUTYpa npuodopa 3a jeno. CBe IpeKo jefHOr cepBuca U
jenHe rapHUTYpe HUje HEOMXOIHO MY>KHUKY, I1a He BUMM HHU jelaH pasior ja Oyae u3y-
3eTo of u3BplIema. Huje Tpebdano u3y3eTn of n3BpIlickha HY caB HamellTaj. Behuna fo-
MahuHCTaBa nMa OpOjHE JIENIOBE HaMeIlTaja KOju HUCY HEOIIXOIHY IoMahUHCTBY, Beh My
caMo CTBapajy MOTYhHOCT 3a yaoOHHju KUBOT. Huje y ckiagy HU ca MpaBOM HHU ca MO-
pajioM fla ce oMoryhyje My>KHHKY YHOGHOCT IO IIeHy HaHOIIEeHa IITETe ITOBEPHOLY.
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N3y3umarse off u3BpIIIeHha MallIFHE 32 pamke PyOsba HIUUM ce He MOKe MpasfaT. Ma-
IIVHA je, 3a¥CTa, BPJIO KOPHCTAH arapart 3a ToMahHCTBO, ajy Hije HeonxogaH. Mosxke
ce pyOJbe HeCMEeTaHO MpaTy 1 6e3 MallliHe 32 Mpambe pyoiba, KaKo je To o cKopa pabe-
HO BeKOBMMa. MariHa noBehaBa yioOHOCT, ajii, Kako je Beh HaoMeHyTO, HeMPUXBAaT-
JBYIBO j€ 1a ce HAaHOCH TOJNHKA IIITeTa MIOBEPHOL 32 PadyH oBehane ymoOHOCTH Ay>KHH-
Ka.

Onpen6a u3 Tauke 3. cTaBa 1. HCTOT WiaHa TPECTaBIba PaBU 3aKIIOH Ty>KHULIMA
¥ MOTITYHO MApAaJIVIIIe paf] Cya y U3BPIIHUM IIOCTYIIIIMA Y KOjiMa Cy AY>KHALH HOJbO-
npuBpenHu npousBobaun. Kana ce oBa oapefba nax<bUBO aHAIM3Upa Hajope Ou ce
MOIJIO 3aKJBYIHTH [ j€ UCTY IHrcajia Ipyna Ay>KHUKa, a He HeyTPpaJIH! 3aKOHOTABHH Op-
raH. [1o oBOj ofpentu, He MOTY GUTH TIPEIMET U3BPIICH:A: “pajHa ¥ PaCIUIOHA CTOKA,
MOJBONPHUBPEHE MaIlIMHE ¥ Apyra opyba 3a paf, Koju ¢y Ty>KHUKY 3eMIbOPAJIHIKY He-
OIIXOJIHM 32 OIp>KaBam-€ MOJbONPHUBPEIHOT Fa3UHCTBA, Y MEPH Y KOjO] je TO IOTpeOHO
3a HEroBO M3MIP>KaBar-e M M3ApP>KaBam-e YIaHOBa H-eroBor JjoMahmnHcTBa...”

IpBu yTHcak Koju ce Hamehe ynTameM oBe ofipenoe jecTe Ja je NcTa Kpajibe KOH-
(py3Ha 1 HejacHa, na je 300T OBUX OCOOMHA BPIIO MOTOfHA 3a 37I0ynoTpede Off CTpaHe
myxHnKa. He Mo3ke ce moy3aHo 3aKJbyIUTH Kafia ce IMa CMaTpaTH fia je HeKa MOoJbo-
MPUBpENIHA MAIIMHA 3eMIbOPAJIHUKY ‘HEOIXOJHA 32 OfpKaBakb-e MOJbOIIPUBPEIHOT Ta3-
IIMHCTBA, Y MEPH Y K0jOj je TO IOTPeGHO 3a H-eroBO M3NPKaBae W N3PKaBAHE WIAHO-
Ba HeroBor gomahuacrea. CBaKOM MOJHONPUBPETHOM Ta3IMHCTBY BPJIO je MOTpeGHa
CBaKa caBpeMeHa ITOJLONPUBPEIHA MAIlMHA, Al HY jeflHa Off WX HHje HEONXOHa, jep
ce Ta3IMHCTBO MOXeE Offp’KaBaTy Ha MPUMUTUBHUjU HAUMH, KaKO je TO pabeHO BEKOBH-
Ma 710 cajia, 6e3 ujeiHe MoJbOoNpUBpenHe MarmHe. [larbe, MO3HATO je fja Cy Hallla oJbO-
MIPUBpEJIHA Ta3IMHCTBA YCUTH-EHA U A je[lHa MOJbONPUBPEIHA MaIlIHA MOKE HeCMeTa-
HO Jja oncnyxyje Behu 6poj nomahmHcTaBa. 3aro Hajsehn Gpoj 3eMIbOpaJJHUKA CBOje
TIOJBONPHUBPEHE MAIMHE HCKOPHUIIThaBa caMO Y MaJIOM IIPOLEHTY H-IXOBUX PaJIHIX Ka-
nangrera. Ay, IPIWIMKOM U3BpIIeHa HE MOT'Y Ce Y3UMAaTH MPOLEHTHU Off MalllvHa, Beh
ce caMo MOKe y3eTH Iefia MarmHa. Kaj ce y3me 3eMIbopaJHIKy OWiIo Koja MallliHa OH
ce Mo3UBa Ha OBY Ofipefi0y, UCTUUYhU fia My je Ta MallliHa HEOIXOHA 3a OipKaBame
TIOJBONPHUBPEHOT ra3nuHCTBA. [10IITO je HeCTOpHO Jla CBaka Off TOJbOIPUBPETHIX Ma-
MHa Tpeba CBaKOM 3eMIbOPAJHUKY, CYJl OAYCTaje Off Ofy3UMarha UCTe, Galll ¢ 0031poM
Ha OBy ofipen0y. Tako je cyn IOBefieH y CUTYaIdjy fja 3eMIbOPaTHUKY Offy3Me TPaKTOp
caMo Kajja OH UMa JIBa WM BUILIE TPAKTOPa, a My Ofy3Me Cejauuily Kaj OH UMa JIBE WIH
BUIIIE CEjavunIia U Tj. AKO 3eMJbOPAJIHAK UMa CaMo TIO je[IHY OJf CBaKe BPCTE MOJbONPH-
BpEHUX MallllHAa CyJl My HU je[JHY He MO3Ke Ofy3eTH 300r oBe ofipefoe. OBO JOBOIH 10
Kpajibe ancypaaux curyanyja. Cy KOHCTaTyje Jla ce He MOKe MMPUHYTHO HATUTATUTH TO-
TpaKMBa-€ U3 3eMJbOPAJHIKOBHX IIOKPETHUX CTBAPH, NAKO OBAj MMa II€0 MAIIMHCKA
HapK-TpaBo Majlo 60raTtcTBo. MoKe ce HeCMETaHO 3aKJbYUHUTH fla OBaj IEO IIUTHPAHE
onpenode mpefcTaBiba MpaBy OECMUCIHILY U Jia Tpeba OUTH XUTHO M3MemeH. HeomxogHo
je ma ce oMoryhu NpuHYHO U3BPIIEHE Ha CBIM MOJHONPUBPEIHAM MalllMHAMa U J1a ce
HM jefiHa TOJLONPUBPENHA MallliHA He W3y3MMa Off W3BpIIeHha. Heka My>KHWUK ra3iiH-
CTBO OfIp>KaBa Ha MPUMUTHBAH HAYMH WA HEKa 00aB/bambeM (PU3MUYKHX TTOCIOBA, (KO-
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nambe KyKypy3a, Opame KyKypy3a | CJ1.), KO 3eM/bOpaJHIKa KOjU IMajy TTOJbOIPHBPEN-
He MallluHe, 3apajiil THeBHMIe Koje he My OuTm ofipabeHe aHraXkOBarmbeM MOJBONPHU-
BPEJIHIX MalllfHA.

Hwu neo onpenGe kojoMm ce m3y3nmMa pajiHa CTOKa Of M3BpIIEHha He MOXe OUTH
npuxBaheH. PagHOM cTOKOM ce cMaTpajy iBa BOJa, WU ABE KpaBe WIIU jefjaH WM 1B
Komba. To 3Haum fja ce 3eM/BbOPATHAKY HE MOTY Oy3€TH JIBa BOJIA, IBE KpaBe, WIH jeNaH
KOH> aKO HeMa HU KpaBe HU BOJIOBe. PajiHa cToka MHOTO Tpeba 3eMIbOPAJTHIKY KOj! He-
Ma HOJbONPUBPEAHE MallMHe, ajlil HA OHA HHje HEONXONHa, jep ce MOXKe aHrakKOBaTH
pajHa CTOKa cycefia, a yormnre He Tpeba fa Oyfae m3y3eTa oOff u3Bpllewma. Vcrom
olpentoM je m3y3eTa U PaciuiofgHa CTOKA, Ma ce, Ha TIpIMep, 3eM/bOPATHIKY HE MOXKe
omy3eTr npuuioaHu 6uK. OBO pelierse je, He caMo HeNPUXBATIHUBO, Beh 1 HecxBaT/bU-
Bo. [IpmmionHa cTOKa yommTe HiIje HeONXoHa 3eM/bopanHuKy. 1lITo ce Tirde cToke je-
IMHO OM BaJbaJIO M3y3€TH Of U3BPIIICH-A je[IHY KPaBy, jep je OHa TOIMKO MOTpeGHa 3eM-
JHOPATHITIKOM TOMahMHCTBY J]a c€ MOXKE CMaTPATH HEOTXO[JHOM.

Onpendom u3 Tauke 4. craBa 1. HaBeIeHOT WiaHa U3y3eTH Cy Off U3BpLICHA: allaT,
MalllMHe W IPYrH NMpeMeTH KOjH Cy Ty>KHUKY HEONXO[H! 32 o0aBibame ofpeheHe 3a-
HATCKeE JISIATHOCTH KOjOM ce OH 06aBM Y By 3aHMMamba. M oBa ofpenoa je HenmpuxBat-
sbuBa. CBaka MallliHa Koja CIIY:KU 32 00aBIbakbe My>KHUKOBE JIETATHOCTH MOXKE CE cMa-
TpaT! HEONXOTHOM JTy3KHWKY, jep CBaka Off IbMX 00aBlba oceOHe onepanyje, ma aysK-
HIK OBO CTaKHe 031Bajyhu ce Ha OBy ofpeniOy 1 oHeMoryhu cyn ma ony3me ucre. Tana
CyZ KOHCTAaTyje fla ce He MOXKe CIPOBECTH M3BPIIIEH-E, NaKO TY>KHIK MMa BUIIIEC Pa3HUAX
MallliHa KOje MPEJCTaBIbajy BEUKY BPEAHOCT. 3ap je y CKJIafy ca MOpalioM KOHCTaTo-
BaTH Jla ce He MOXKe M3BPILUTYU NPecyfa y OBAaKBUM ciy4ajeBuMa? JIemo je mTo qy>KHIK
KOju ce 0aBU 3aHATCKOM JleNTaTHOIIThy MIMa pa3He MallliHE, ajli je HENPUXBATIEIBO, 1 ca
CTaHOBUIIITA IIPaBa ¥ Ca CTAHOBMIIITA MOpaJa, Aa TakaB AY>KHUK Hehe [la H3MUpH CBOje
myroBe. [TpaBuna Mopana Hajaxy Jia TakaB Ty>KHHK IIPOfa je[JHy WJIU BUILIE MAaIlIMHA 1
fla MCILIaTy IyT. 3aTO HY je[IHy MAIIMHY HYU aiat He Tpeba N3y3eTu Off IPUHYAHOT U3Bp-
mema. AKO ce Oy3UMa-eM MallIFHE TY>KHUKY OTeKa 00aBIbakhe JISTATHOCTH TO je Hhe-
TOB Ipo0IieM 0 KoMe He Tpeba fja BOIH pavyHa Ap:KaBa, jep HU JY>KHHUK HHje BOIUO pa-
YyyHa O MHTepecuMa Tpehux uia Kafa je cTBapao IyT, a I0Kas3ao je Kpajiby HEOrOBOp-
HOCT Kajia je TpeOaJIo Aa BpaTu Ayr.

Onpen6a u3 craba 3. yinana 71. mpasa je 6ecmucimia. Hbome je ogpebero fa mor-
TaHCKa MOIINIbKA U TIOIITaHCKAa HOBYAHA I03HaKa HE MOTy OMTHU NPEIMET M3BpILICHa
IIpe Hero ce ypyue Ay>kHUKY. M3 oBakBe (hopMyiianyje HeCyMIbIBO POU3IIA3H Jla OHE
MOTy OWTH TpeMET U3BpIIIeHa TeK Kajia Oyay ypyueHe Iy>KHUKY. [1o1rTo my>KHuK u3-
OeraBa NCIyH-CHhe 00aBe3e Ha CBAKW HAYMH OYHTO je 1a he cakpuTH 1 NOMIMIBKY W HO-
BaI] Koje Jo0uje MOILITOM, YUM X Jo0uje, Ta Hehe Mohu cyl 1a ux ofy3Me Hako O6u Tafga
“Mao TakBo npaso. [lommrbka 1 fo3HaYeHn HOBall O Ce MOIIIM OfIy3€TH CaMO aKo Ou
CITy>KO€HO JIHIe Cyfia MOLUTO KOJI Ay>KHMKA Ha O3HAYEHY afIpecy ca CIy>KOEHUKOM TIOIII-
Te u nommmjoM. Ciy>kGeHNK ToInTe OW Mpeao MY>KHWKY MOIIMBKY WJIM HOBAIl, a
CITy>KOEHO JinIle O UX MCTOBPEMEHO Ofy3eJIo Off y>KHHKa. TaKo je 3aKOHOIaBal] CMH-
CIIMO LIeO “IOoYacHu’ epeMOHHja IIpefjaje MOIMIbKE WX HOBLIA YXKHUKY y KOME CyJ U
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TIOTIVIIMja WY ‘‘Ha HOre” IY>KHUKY, a Ty>KHUK Ce jaBJba y Y1031 HEKAKBOT ‘“KOHTPOJIOpa’
MOIIMIbKE. YMECTO fia cyj] Oyzie oBnamrheH Ja HECMETAaHO 3aIUIEHH CBaKy IOMIABKY
ynyheHy Ty>KHUKY 7 caB HOBaIl yIiyheH Jy>KHFKY, [1a Ia TI0 3aIUICHA OWIYIyje O AaJboj
CyIOVHM 3aIUICH-CHIX CTBApH, a My>KHUK f1a Oyie JOBeeH Y MO3UIHjy Ja Mopa Jia ofie Y
CyJl aKO I'a HHTepecyje CyOMHa IOIIHIBKE.

YUnanom 152. ogpebeHo je mTa cBe He MOXKe OWTH TIPEMET M3BpIIECHa KO U3BP-
IIea Ha HEOKpeTHOcTIMA. M oBlie cy HanpaBIbeH! CKOPO WCTH IPOITYCTH M MCIIOIbe-
Ha HaKJIOHOCT NIpeMa Ay>KHUKY Kao 1 wiaHy 71. Y Tauku 1. craBa 1. oBoOr WwiaHa cTOju fja
HE MOTy OWTH MPEeAMET U3BPIIEH:A: “TIOJHONMPUBPENHO 3EMJBUIITE U IPUBPEIHE 3rPajie
3eMJbOpaJHIKA Y OOMMY HEOIIXOTHOM 3a M3AP:KaBamkhe HErOBO M WIAHOBA H-ETOBE yKe
MOPOJHIEe W IPYTHUX JIUIA KOje je TIO 3aKOHY MyKaH [a m3psKasa. “Oner ce mocTaBba
NIATaRe KaKO YTBPAUTU OOMM KOjH j€ 3eM/bOPaTHUKY NOTpebaH, OTHOCHO HEOIXOaH 3a
u3ApKaBambe. 3eM/BOPAIHULIH, 10 TPABWIY, MMajy BUIlE NOJBONPUBPENHNIX 3rpajia, a
CBaKa OJf lbUX MMa JIpyry HameHy. Tume oHr oMoryhyjy ceOn ynoOHuje yeltoBe pajja, amu
y IOCTYIIKY U3BPILICH:-a TBPJIE []a CY M CBE 3rpajie HEOIXOJHE, IITO je AEIMMITYHO TavTHO
¢ 063upoM Ha pa3He HaMeHe 3rpajia, ¥ TUM IPUrOBOPOM OIIOKHPAjy M3BPIICH:E, TIO3UBA-
jyhu ce Ha oBy ofpendy. MebyTtum, CKopo cBe [AeTaTHOCTH Y 3eMJbOPATHIYKOM JIOMa-
huHCTBY MOTy ce 06aBIbaTH | Yy jeJHO]j 3TPpajivi, UICTUHA, 3HATHO HEYNOOHU]e,  ca moBeha-
HFM HaroprmMa, IIITO OTeKaBa yClIoBe pajia fy>kuuka. Ho, Mopam omeT fja mocTaBiM uc-
TO IIATAE:E: 3ap je Y CKIIaAy ca MOpaJIoM Jia Ce BHUIIIE BOJH pavyHa O yOOHOCTMA U KO-
MOJIUTETY Ty>KHIKA HErO O MHTEpecrMa IIOBEepHoLa KOjH je omreheH mpoTuBIpaBHIM
MoHaIameM JTy>kHnka? CBakako Jia Huje. 3aro je 3aKOHOM caMO Tpebalio M3y3eTH Off
U3BPILIEH-a CaMO jefHY Marby 3rpajly, a HIKaKO BHIIIE 3Tpaja.

CrnuuHa je cuTyaiyja 1 ca No/boNpuBpeHIM 3emsbutireM. OBaj ieo ofpenoe je To-
JIMKO HejacaH Jia MPefiCTaBlba MpaBy MOrOAHOCT MAYKHUKY 3a 3JI0yHoTpede. 3aKoHOma-
Bal] je MOpao Aa Oipeay MUHUMYM MOBPIIMHE OOPaIMBOr 3eMJBUIIITA KOje He MOKe Ou-
TH TIpEMET U3BPIICH:A, a CBE MPEKO TOra 1a MOKe OUTH Ofy3€TO Y U3BPIIHOM ITOCTYII-
KYy.

HWHave, mTo ce Trde meltor 6J10Ka MpoITica 3 TaBe 12. KOju peryIuIy n3BpIICHe
Ha HEIMIOKPETHOCTAMA, MOKe ce CITO0OHO pehim ja mpeficTaBibajy mpaBy JaBUPHUHT U3
KOra ce TelIKo n3nasu. Yak u Kaja ce U3BpIIeHhe Ha HEMOKPETHOCTAMA OffBrja Oe3 He-
KHX IoceOHUX po0ieMa OOMYHO Tpaje OKO fiBe roguHe. Ty je MHOro pokoBa, MHOT'O OfI-
JIyKa, MHOTO TIPATOBOpa M Kaj0W, IITO CBE PACTUYHO TPOAY:KaBa MOCTYMaK. 360r
KpaTrohe pajja He MOTy KOHKPETHHjE 1a TOBOPUM O OBUM OfjpefioamMa.

3aKoH je mpeBraeo 1 OpojHa H3y3UMara Off U3BpIIIeHa Ha HOBUAHIM NIOTPasKuBa-
bIMA.

TTpema onpendu u3 Tauke 8. cTaBa 1. ynana 92. HaKHaja 3a paji OcyheHOM y KazHe-
HO-TIOIPaBHOM JIOMY MOXKe OUTH IIpefMET M3BpIIIeH-a caMo Y ABa cirydaja. He BupiM Ba-
JbaHe pasjiore fia ce y Be3W W3BpIIeHa Ha OBUM IIpUMarbiMa MOCTaBIbajy OMI0 KakBa
OTpaHUUeH:A.

Io oppendn u3 Tauke 9. KCTOT WiaHa O M3BPIIEHA Cy N3Y3eTa MPUMarha 1Mo OCHO-
BY OpficHa, Meflajba, PATHAX CIIOMEHMIIA U IPYTUX 3HAKOBA OfTMKOBAMba U MPU3HAMA.
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Y3 cBO IOIIITOBA:€ NPEMa OTMKOBAUAMA, TIOTIYHO je HEOMPaBIaHO 1a ce OBa IPUMa-
a U3y3My of m3Bpiemha. OBO je cacTaBHM JIcO MIMOBUHE Ty>KHUKA KOjU HUje Y Y037
06e36ebema MUHIMyMa SKUBOTHE €T3HCTEHIM]e, Kao, Ha TIpUMeED, COlMjajiHa moMoh, 1ma
H-Er'0BO MTOPEKIIO He 61 CMETI0 GUTH Pas3IIor 3a N3Y3MMAaks-e Off M3BPIICH:A.

IToceGHO je 4y HO M BPJIO HITETHO MO e(PUKACHOCT W3BPIIHOT MOCTYIIKA IITO CY,
onpendoM u3 Tauke 10. craBa 1. mcror Wnana, n3y3eTa o N3BpIIeHa PIMara 1o OCHO-
By HeBHMIIA. Hema HY jenaH jeHy BaybaH! pasvior fia ce 0Ba MpYMarha U3y3My Off 13-
BplLiea, Ha OWITo Koju HaurH. To cy mpumara Koja y CBeMy UMajy KapakTep 3apaje, na
UX HYje Tpebasio U3ABajaTH Off 3apajie. Y CafallibUM YCJIOBMMA OBa ofpefda uMa u3y-
3€THO IITETHE MOCNeNnIe Ha e(hMKacCHOCT M3BPIIHOM IOCTYNKY. BehuHa npuBaTHUX
¢pupmu, pakTUUHO, Uciiahyje, U BIacCHUIMMA (DUPMU U paHULIMA (PUpMe, BEJIMKH
Jieo 3apafe Gall Kpo3 JHEBHHLIE.

ITopen oppenaba Koje ce OfHOCe Ha M3y3UMakse Off U3BPIICHa, O KOjIMa je Harpes
TOBOPEHO, IIOCTOjU HI3 OfpEA0T yCMEPEHNX Ha 3allTUTY y>KHUKA KOje Cy HEOTpeOHe
1 KOj€ YeCTO NMapasInIIly paj Cyfa.

Y crasy 1. unana 43. MOCTaBIbEHO j€ MPABWIO KOje UMa yJIOTy UMIIEPaTUBHOT Hade-
J1a TIO KOMe Ce M3BPIIEH:-E MOXKe CIIPOBOAUTH CaMO PaJIHIM JJaHOM U TO farby. Y CTaBy 2.
WCTOT YJIaHa faTa je MOryhHOCT cyny fAa M3BpIIeH-e CIPOBETie M Y ocTajle jaHe 1 Hohy,
aJy caMo aKo MOCTOjH OIacHOCT Off OfIarama. M oBe opipenide HUCY BasbaHO (DOPMYITH-
CaHe, a Ay>KHHIIM UX BPJIO BEILITO 3JI0ynoTpebrbaBajy. M3 muxoBe hopMyanyje onet
NPOVBIIIA3H fla ce 3aKOHOJaBAIl YHAIIPE]| M3BIEhaBa TyKHUKY IITO I'a y3HEMIpaBa CIIpo-
BobemeM NPHHY/HOT M3BpIIeka. Tpedao je ofpeauTy 1a ce M3BPIIeHE CIIPOBOJH, IO
NPaBWIy, pafHAM JJAaHOM U JIarby, a fia Ce MOXKe CIIPOBECTH M Y AIpyre JlaHe W HOhy Kaj
Tof TO cy/ Habe 3a CXOHO.

Onpendom u3 crasa 1. unana 44. onpebeno je fa npery3nMary U3BPIHUX PAJTELH Y
RY>KHUKOBOM CTaHy, Kajia HHje MPYUCYTaH Ay>KHHUK, HA HeroB 3aKOHCKH 3aCTYIHUK, HU
FbETOB IyHOMOKHYK, HI OfJPacii WIaH HeroBOT ToMahWHCTBA, MOpajy OUTH MPHUCYTHA
IBa rpabaHuHa, a y cTaBy 3. je JaTo UCTO MPABWJIO ajlv 3a CUTYyaldje Kaja TpebGa OTBOpH-
TH TIPOCTOPH]Y KOjy je My>KHUK 3aTBOpHO U Hehe Ma je orBopu. OBa NpaBmwia MOTIYHO
napanuity pap cyfa. Ilo npasmity, HuKo ofi rpabaHa Hehe fa NpUCYCTBYje U3BPIIEHY,
Yak ¥ Tof], YCIIOBOM Jia My Oyzie moopo miaheno. Ciry>kGeHa Jiia cyfia, Kaja Hanby Ha
OBaKBY CUTYaIIH}y, OTYCTajy Of CIPOBOheha N3BPIIHUX PANIEHH jep He MOTY Jla 06e36ene
nprcycTBo rpabana. [Iok ciyk6eHo jmie npoHabe rpabane Koju xohe jja IpUCyCTBYjY 1
NIOHOBO m3abe Ha JmIe MecTa JIy>KHHK Cakpuje CBe CTBapH KOje MOTy OUTH IIpeMET 13-
BpiLiea. YecTo ce AelaBa ia Ciry>KOeHo JinIe He MOxXe fa npoHabe rpabane Koju 6u
TIPYCYCTBOBAJIY M3BPIIEHY HH IO HEKOJIIMKO MECEIIH, T1a je TOCTYIIaK 3a TO BpeMe Y O110-
kay. Huje onpaspaHo TpaKuTh IpHCYCTBO TpabaHa y OBaKBIM cHTyarjama. [Iy>KHuK
HaMmepHO Oexku U3 MpocTopHje Kaj| ca3Ha fa he mohu ciy:kOeHo nuie cyaa 1 HaMEepHO
3aKJby4aBa Ipoctopujy. [lakie, Iy>KHHK, IO KO 3Ha KOjH IyT, TOHaBJba MPOTHBIIPABHE
pajbe ca IUPEeKTHIM YMUIUbajeM, a 3aKOHOJ[aBall, YMECTO /ia TIOCTaB! HOpMeE KojuMa
ce JI03BOJbaBa eHepriudaH OArOBOP HA OBAKBO MOHAIIAME NY>KHHKA, TPasKH IPHACYCTBO
rpabaHa TIpy HpeRy3uMarby W3BPIIHUX Paibi Aa OM INTO BHUIIE 3aITUTHO NY>KHUKA.
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Jlarbe, 3aKOHOMIABAIl YOIINTe HHje pa3MUIIIbao Kako he cyy 06e30euT MpUCyCTBO
rpabana, ma cy oBe HOpMe TIOTIYHO Y HECKITANy Ca CTBAPHIM KMBOTHIM OTHOCHMA.

Y unany 46. gata je MOryhHOCT Cyily Aa IPIINKOM CIIPOBObema U3BpLICHa 3aTpa-
KU TIOMOh OJT HaJFIEKHOT OpraHa YHyTpalpux nocioa. OBo je 1oGpo, aju je OBa HOp-
Ma BpJ1o ocKyyiHa. HeorxomHo je y 3aKOHy MOCTaBUTH YMTAB HI3 HOPMH O aHTaXKOBALY
OpraHa yHyTpalmbux nociiopa. OBiMM HOpMama Tpeba 006aBe3aTy OpraH YHyTPaIIbUX
TIOCIIOBA 12 Ha 3aXTEB Cy/a Y M3BPIIHOM HOCTYIIKY OCTYIIA TIOCTYIIA HAjXUTHHjE Kafia TO
3aTpaxku CIy>KOEHO JIMIIe Cyla, WM U3BPIIHY Cydja WK MpeficeHuK cyna. [Tocrojeha
HOpPMa je Tako (hOpMyJIIcaHa Kao Jia Ce CaMo CITYIajHO U BPIIO PETKO MO3KE YKa3aTH HO-
Tpeba 32 aHraKOBaKEe OpraHa YHYTPAIIFLUX IIOCIIOBA. Y KMBOTY je CHTyalyja CacBIM
CYIPOTHA, T1a ce NOTpeba 3a IIXOBIM aHI'aKOBAK-EM jaBIba CKOPO PEIOBHO.

I11. ITpurosopu, ;kanoe u pOKOBH

IToceban nmpoGieM 1 BENUKY CMETHY €(PMKACHOCTH TIOCTYIIKA YMHE HEKa pellemha
Be3aHa 3a MPUToBOpeE, 3KaJibe 1 pokose. Opfe he 6UTH peun caMo 0 HEKUMa Off FhHX.

CrpaHkama je aTa MOryhHOCT Ha BHILIE MECTa Y 3aKOHY 1a MOT'y YIOXKWUTH IIPUTO-
BOp NPOTHB peliera, (Wi. 8. u Aap.). [IpoTuB pelema JOHETOT MO IIPATOBOPY MOXKeE ce
yIIoKuUTH 3Kan6a. O IpUroBOpY OyTydyje IPBOCTENeHN CYA. Pelliermbe ToHeTo 1o npuro-
BOpY ce JIOCTaB/ba CTPaHKaMa 1 OCTaBJba M ce POK 3a kaji6y. CKopo yBek ce jefHa Off
CTpaHaKa >Kallil Ha pelllee JOHETO I0 IIPUroBOpY, Ta ce pefMeT npociebyje rpyro-
cTeneHoM cyRy. Tako ce pefoBHO I0jaBlbyjy AYIUTH POKOBHU U MIOCTYIIAK CE 3HATHO IIPO-
Ry>ku. 3aTo 1 oBe ofipenide Tpeda NpeypenuTu. Y pefy je IITO MPBOCTENEH! Cy/ IPBO
OIyTydyje O IPUroBOpY. AJIH, Babasio Ol OCTaBUTH IPABIIIO Aa IPBOCTEIIEHH Cy/ MOpa
XUTHO J1a OUTY4Y¥ IO TIPATOBOPY | Jia TIO IOHOIIEHY pellekha KOjuM ofi01ja IPIroBOp
HCTO JIOCTaBY CTPAaHKaMa, a IPefMET MPOCIIEAN APYTOCTEIEHOM CYIIy Jia IOHECE OITYKY
O pellewy Koje je IOHEO NMPBOCTENEHHN CyJl, Te 1a IIPArOBOP cMaTpa, HCTOBPEMEHO, U
3KaJIOOM Ha pellehe Koje je JOHeO TPBOCTENeHn cyfl. Tako Ou ce BpeMe CKpaTWio 3a
TIOJIOBHHY Cajla yOOMJajeHoT BpeMeHa Koje POTEKHe 110 IPUroBopy 1 kanon. Hema Hu
jemaH pasior fja ce He PUXBaTH OBaKBO pemieme. Kaj cyn onbuje npuroBop MOgHOCH-
JIar] IPATOBOpPA je yBeK He3a0BOJbaH M YBEK YIIaKe XKaJIoy Ha pellere KOjIM je IPAro-
BOD OfIOMjEH, a y 3KaJION HABOJIU FICTE pasyiore Koje je HaBOINO Y IPHUTOBOpY.

Kap ce pagu o mpuroBopy Koju Moxe ToHeTH Tpehn e ofpende HUCy oopo
HocTaB/beHe. Y cTaBy 1. unana 56. CTOju fja JIUle KOje TBPAHM fia Y HOINeAy IpeaMeTa u3-
BpIlIeha NMa TaKBO MPaBO Koje CIpedaBa U3BPIIEHe MOXKe HOHETH IPUroBOp NPOTHB
u3BpIIekHa. OBa ofipefda ce 4ecTo 3710ynorpedibaBa. [Iy>KHUK J1ako Habe e Koje
Ipef CyROM UCTHYE TBPAELY fia je CTBap HEroBa, jep I'a TO HUIITA He KOIITa, IOIITO
onpenda Tpasku caMo Tpas3Hy TBpaY. HyskHO je 0By ofipenOy cacBuM apyradmje ¢op-
MyJIACaTH B TO Tako Aa he cyx npurosop Tpeher nuifa y3eTH y pa3MaTpame camo ako je
y3 NIPUroBOp NPIIIOKEH U JIOKa3 Jia je Tpehe Jmie MOofHeIo TYK0y, pe NOHOIIEeHha
MIPUATOBOPA, KOjOM TPaxK! yTBphUBam-€ IpaBa Ha Koje ce MO3MBa.
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MHoru pokoBH Koju ¢y ofipebennt y 3akoHy HUCY NPUKJIaTHI U3BPIIHOM HOCTYIIKY,
U IMPEKTHO yTHYy Ha HEONPABAaHO ONYTOBIIauehe M3BPIIEH:A.

Y unany 8, ctas 3. ofapebeHo je fa ce »kanba 1 IPUroBOp MOHOCE Y POKY Of 8 aHa
Of1 faHa IpHjeMa pelewa. OBaj pok je nperepaHo Ayr. M opfie 3aKoHOfaBall 3a1ITUT-
HWYKY MOCTYIA TIpeMa Jy>KHHKY, IIa My OCTaB/ba BPJI0 KOMOTaH POK fia pearyje Ha pe-
nierse. OBaj KOMOJUTET IY>KHUK YOIIIITE HE 3aciyKyje, 300r CBOr IPOTUBIPABHOT O~
Halllaka, a OBaKO YT POK My HHje HEONXOJaH, jep BaJbaHO MOXKe J1a pearyje M y 3HaTHO
kpaheM poky. 3aTo oBaj pok Tpeba fAa Oyfie Tpu JaHa.

IToBepwmorny je aaT pok 3a OrOBOpP Ha IIPUrOBOP, Takobe, ocaM faHa. M oBo je He-
HOTPeOHO AYT POK. Y MOBEPHOYEBOM je MHTEpecy Aia OBaj poK Oyae HITo Kpahu, na je
HajOosbe 1a Oyfie TpH JaHa.

CraBoM 2. yiaHa 83. Ipequ3upaHo je Aa u3Meby AaHa nomnuca cTBapy U AaHa poAa-
je crBapu Mopa npohu HajMame 15 gaHa. [TocBe je HejacHO 3aIlTO je OCTaBIbeH OBOIMKHI
BPEMEHCKH Pa3MaK. THME je caMo iaTa MOTYhHOCT JIy>KHUKY 1a Ha KOMOIIjH HacTaBH fia
MCMeBa ITOBEPHUOIA, T1a U CY/. Y MECTO Jia je OCTaBIbeH KpaTaK pPOK Y KOMe ce Mopa Ipu-
CTYIIUTH IIPOAajH, 3aKOH ofipebyje npeTepaHo Ayr poK y KOMe ce He MOKe BPIIUTH IIPO-
7aja, a poK y KoMe 61 MOpaJIo fia ce IIPUCTYIH MPOJIAjU YOIIIITE U He ToMuEse. OBaj poK
Tpeba OfpeNUTH Ha TIET JjaHa.

IIpema opgpentu u3 craBa 4. wiaHa 156., o 06jaBibUBakba 3aKJbYUKA O MPaiajH 10
maHa npopaje Mopa nporehn Hajmame 30 mana. M oBaj pok je npetepano myr. He Bugn
Cce HU jeflaH pa3yior 300r Kora 61 0Baj poK Tpedao fa oyme myxu of 15 mana.

IIpema craBy 2. wiana 169., mpeyior 3a ogpebuBame npofiaje HEMOKPETHOCTH, Kaja
HETIOKPETHOCT HHje MpofaTa HU Ha [APYyroM POUMINTY, HE MOXKe OUTH IpeAMeT Ipe
ucTeka 6 Mecel Off laHa IPYror poumIlTa. 3a MOCTaB/bamke OBAaKO YrOr poKa He IOo-
cToje 030MbHE pa3nno3n. Hukaja ce He 3Ha, HUTH ce MO3Ke 3HaTH, KOJMKO he mHTepeco-
Bambe 3a KYNOBHHY KOHKpPETHE HENOKPETHOCTU OWTH Ha HEKOM HapeHOM POYMIIITY.
Hcra je MoryhHOCT 1a TO MHTEpecoBambe Oyjie moBehaHo y OIHOCY Ha Ipyro pOYMIITe 1
THocJIe TpU Mecelia Kao 1 Moclie IIECT MECEI, 1a 61 0Baj pOK BajbaJlo CKPATUTH HA TPU
Mecelia.

IV. N3Bpmieme Kaj ce paau o pagmku KOjy MOKe U3BPIIMTH CaMO XYKHHK
1 O TPIUbEBY U HeUHbemhY

ITpunkoM u3BpIIEHA OBUX pafibil Y IPAKCH CE jaBibajy OTPOMHU IIPOOIEMH, a de-
CTO OBe Ipecyfe ocTaHy Hem3BpiieHe. Ofpende Koje OBO PEryNully HUCY IOTIYHE, 11a
61 ucre OWIO HEOIXOAHO HOIYHHTH.

Y unady 225. IOCTaBIbEHO j€ BUILIE OAPENOU KOje PETyIUIy IPHHYAHO U3BPIICHE
Kajla ce pafiy O pabu KOjy MOXKe Jja U3BPILH caMo AyKHUK, a UCTe Ofipede ce, YIiaB-
HOM, IIPUMEB:Y]Y U KOJi HEUNeha U TpIUbera. [Ipema oBuM ofpendama, cy he pete-
HEM O U3BpIIEHY OCTABUTH AY>KHUKY IPAMEPEH POK 32 UCIyHhEHe 00aBe3e, a HCTOBpe-
MeHo he My n3pehn HoBUaHy Ka3Hy, KOja he OuTH IpuMereHa ako Ay>KHUK He TIOCTYIU
O IPECYAU ¥ OCTABJLEHOM POKY. Y KOMMKO AY>KHUK HE IOCTYIH IO NMPECYH HU TOCIe
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IpUMeHe Ka3He CyJ My MOXKe M3pHIIaTH HOBE Ka3HE CBE IOK YKYIaH 30Up HOBYAHWX
Ka3HA He IOCTUTHE [IECETOCTPYKH M3HOC MpBe U3peueHe Kasne. Kap qy>KHuK HU mocie
OBOTa He MOCTYIIH 1O TIPECYH, CYA HeMa MOTyhHOCTH [a W3BPILIH IPECYAY.

Jly>KayI@ y OBAM MIOCTYTNIIMMA OOMYHO Ce TIOHAIIIA]Y TIpeMa TIOBEPHOILY KPajibe JIp-
CKO ¥ BpIIo rpy6o. IbrxoBym nocTymnmy mpemMa noBepHolly, Hajuenihe, iMajy CBe OJIJTHKE
HACWIHWIKOT TIOHAIIAMa, ajli, ¥ TIOpe]] TOora, Cyf je MpakKTHYHO HeMohaH [a W3BpIIA
mpecymy.

HoBuaHo KaxkmaBame peTKO Kajia iMa 030ibHHje AejcTBO. OOMUIHO IY>KHUK, YAM
nobuje pelliehe O N3BPIICHY, CAKPHje CBE CTBAPH KOje MOT'y OUTH MpEeIMET U3BPIIICHA,
[1a MEPHO TIpUXBaTa pelieka O KaXKibaBamy, IOIITO 3Ha Jla Cy[l HeMa MoryhHOCTH fla
HaIaTy u3pedeHe kKasne. MiMa jocra u qy>KHUKA KOjHU Cy JOOPOT IMOBHOT CTama, 1la
KazHe mahajy 6e3 onmpama, a ca 3aJoBOJ6CTBOM HACTaBIhajy /1a MAJITPETHPA]y TIOBEPH-
olla Ha pa3He HaunHe. Taga MoBepHOIM 3aKIbYIyjy Aa je ApkaBa HeMohHa M [1a M HUIII-
Ta He 3HAYM NPABOCHAXKHA TIpecyfa KOojy MOCeNmyjy.

N3 oBe kpahe aHanm3e jacHO ce BUMIM J1a Cy OBE OfpeNioe HEMOTITYHE 1 []a Ce MOPajy
TpeBUIeTH 3aKOHOM | JIoflaTHe, e(prKacHuje, Mepe Koje Om Ouiie cyay Ha pacrosia-
ramy Yy OBaKBHM CJTyJajeBUMA.

JenuHO BaJbaHO pellierhe je 1a ce OMOryhd Cyiy /ia Y OBaKBMM CUTyanyjama, Kaj
KOHCTaTyje Aa Cy Mepe HOBYAHOT KaxKihaBama ocTane 6e3 JIejcTBa, ONpeRu MPUTBOP
my>kauKa. [TpurBop 61 Tpebao Ja Tpaje oK Ay>KHUK He MPUCTaHE [a CIPOBENE PaIby,
a HajyKe IIe3MIeceT JaHa.

Opn npeosKeHoT pellieka yoniTe He Tpeda oexkaTh. [1y>KHIKOBO MOHAIIIAke UMa
CBE OJVINKE HACHJIHITUKOT TIOHAIIamka. YaK, y N3BECHOM CMUCITY, OBAaKBO MOHALIIALE TT0-
Ka3yje BehH CTeTeH NPyIITBeHe OMacCHOCTH Off OOMYHOT HACKITHIUKOT NIoHaIama. OBe
IY>KHUK YIIOPHO NOHAB/ba HACWIIHUYKO TOHAIIIAM-E TaHWMA, IIa M MeceluMa, U TO ca
YMUIIIbajeM, HaKOo MOceyje TIPecyy U pelliehe O U3BPIICHY KOju My 3a0parbyjy TaKBO
noHarame. OH IIPKOCH p>KaBy 1 HEABOCMUCIICHO CTaBIba JI0 3Hama CBUMA, T1a 1 IpsKa-
BU, /1a OH He IpA3Haje HI 3aKOH HU AP:KaBy. 3ap OBaKBO MOHAIIIAME HE 3aCITyXKYyje IIPUT-
Bop? YmHuU MU ce J]a Cy OBO CITy4ajeBH y KOjMa je 3aTBOP jelliHa pa3yMHa Mepa, IocMa-
TpaHO ca CTAHOBHIIITA IIPaBa, a jOIII BUIIIE Ca CTAHOBUIIITA MOpAJIa.

(unanak npnvsen 17.09.98.)
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Professor Slobodan Svorcan
Faculty of Law, Kragujevac

Review of the Law on Enforcement Procedure from the point of view of
Efficiency of the Enforcement procedure

(Summary)

The enforcement procedure is of an exceptional importance for any law-abiding
state.

Our enforcement procedure is extremely inefficient. This is to a great extent due to
numerous provisions of the Law on Enforcement Procedure. One gets the impression
that the Law much more considers the interest of the debtor than that one of the creditor.

It was inappropriate to exempt from enforcement the entire kitchenware as well as
all furniture or washing machine. It is necessary to enable enforcement on all agricultur-
al machinery as well as draft animals and breeding stock, also handicraft tools and ma-
chines should not be exempted. The presence of two citizens should not be required dur-
ing performance of particular acts, also many deadlines in the enforcement procedure
are far too long. Issuing an arrest should also be made possible in cases of actions that
can only be carried out by the debtor.

Key words: inefficiency of enforcement procedure, overprotection of the debtor, unjusti-
fied exemption of enforcement, unnecessary long terms.
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The three ' waves " of private insurance
in the European union

If we want to focus on the most important issues in the field of Private Insurance in a
European level, then we will come before the adaptation of the so-called  third generation
of Directives of the EU Council . As it is known, the fundamental freedoms introduced in
the community field by the Treaty of Rome, in its current form after the Treaty of Maas-
tricht ( freedom of establishment, transfer of capital a.o. ), in the field of private insurance,
were accomplished in three " waves ". The first one, following the Directives of the first
generation, established the free establishment of insurance businesses within the communi-
ty field, that is to say, no unfavorable discretions due to nationality.

At the same time, to accomplish that, without jeopardising the articles concerning free
competition, it was necessary to create a uniform regulation on the solvency requirements
of the insurance companies. This giant step was followed by the so-called second genera-
tion Directives which establish, partially and not totally, the freedom of providing services.
This means that there is no need for an insurance company, whose registered offices are in
one EU country, to have a branch office in another EU country, in order to " sell " insur-
ance. But, even with these Directives - which our country has not adapted for years ( not
only months ) the fundamental principles of the EU are not completely fulfilled. ( Note
here that, according to Greece’s accession to the EC, the adoptation of the Greek law to the
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EU Directives could be completed easily, with the simple procedure of the Presidential De-
crees. )

Thus, the new law 2170/ 1993 does not constitute a law adopting the EU Directives,
but it refers to a frame of regulations concerning Private Insurance, which, at the time of its
adoptation, was not covered by the EU Directives.

We must bear in mind that after the completion of the EU, it will remain a significant
part of the legal field on Private Insurance, where the member-States of the European
Union will be free to formulate the rules on Private Insurance.

This will result from the fundamental principle that the governmental supervision, of
the insurance " product " and the insurance company, is exercised by the country in which
it is provided. The country where the risk is occurs, applies the current supervision so as to
constantly fulfill the promise for insurance cover, which is self-understanding, because ev-
ery member-State is responsible for its own citizens and not the citizens of other countries.
We have now come to the point where as, from 1/7/1994, with the third generation Direc-
tives, the principle of insurance supervision is overruled by establishing a single operation
for the whole European territory. The major change is that, from now on, the current gov-
ernment supervision of the insurance company s activities in any country within the EU,
will be applied by the supervising authority of the member-State where the company’s reg-
istered office is. To enable that, the Directives limit the national legislative regulations on
supervision, for some of the countries to a larger extent ( Germany ).

The abolition of the preventional control of the insurance contracts” general terms and
conditions and the introduction of invoices by the Directives, overrule for some countries
and, to some extent, for our country as well, a practice by which the insurance companies
were operating for 90 years. We stand before an actual case of de-regulation.

The current supervision is limited mostly to the solvency or company control and
does not apply to the " product ", thus rendering the role of the intermediaries in private in-
surance more significant.

A further consequence of this crucial change is that the EU confronts the insurance
operation with more confidence. The Board of Directors is empowered and so is the Gen-
eral Assembly of the insurance companies.

Insurance operation is no longer considered a completely peculiar operation of the
stockbrocking field. A significant step to the others stockbrocking businesses is taken, re-
garding the regulations.

This tendency, which is expressed by the third generation Directives, is, to my opin-
ion, the most significant evolution today, from the institutional point of view, a tendency,
the manifestations of which, will be the subject of discussion in Greece, for many years to
come.

(wianak npumiben 28.05.1998.)
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The protection of the consumer under the new greek law
2496/97 on insurance policies

Consumer protection in the field of insurance law has become an economic and social
necessity in the present environment of diminishing financial support from the State. The
uninsured individual, for whom the State has to provide when his crops fail, his health dete-
riorates or his home is destroyed, presents a burden which governments are attempting to
transfer to the private sector. Individuals must become responsible for their own financial
security. To encourage individuals to insure themselves, the State must engender confi-
dence that the large, now often multi-national, insurance company with which the individu-
al enters into a contract can be held to certain basic standards. Economic, social and techni-
cal progress has also created many new risks for which specific insurance cover is required.
It is in this context that new legislation in the Hellenic Republic has overhauled the field of
protection of the policyholder in insurance contracts by the enactment of Law No. 2496/
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1997 ("the Policy Act") on insurance policies, replacing all of the former provisions in the
Commercial Code which regulated the insurance policy.

The liberation of the market is intended to give the consumer greater freedom to buy
exactly the insurance products he requires, but a fair and equal footing of strength and in-
formation with the insurer must be maintained. Legislation should allow a wide range of
insurance products to be developed, but within the framework of a regulated contractual
environment. The State intervenes in this context with legislative or judicial measures in
favour of the consumer; the insurance policy itself must also be drafted in order to ensure a
balance of interests between the insurer and the insured.

Article 5 of the Greek Constitution protects individual economic freedom on the basis
of the right to free development of personality. Art.57 of the Greek Civil Code also ensures
compensation when rights of personality are abused. Economic freedom means the right to
enter into a contract on the basis of an agreement between the parties, which will always be
limited by the provisions applied by the State in the interests of public policy (Civil Code,
Art.3) and good faith in business dealings. One of the aspects in which the State imposes
compulsory regulations in the interest of public policy is consumer protection.

The principle legislation governing consumer protection is Law 2251/1994 for the
Protection of the Consumer, ("the Consumer Protection Act"). According to Art. 1(4), "A
Consumer is a natural person or legal entity to which the products or the services offered in
the market are addressed, or which uses such products or services, provided that he is the
final recipient of the products or the services." This is a wide definition of consumer, the es-
sential element of which is that the consumer, whether a private person, businessman or
company, uses the products himself and does not sell them to a third party. The Policy Act
directs this protection specifically towards the insurance consumer, creating a contractual
framework for policies from which the insurer may derogate only in specific circumstanc-
es, or in relation to business users.

In the normal course of insurance business, certain terms of insurance policies are not
subject to negotiation between the insurer and the policyholder. They are drafted in ad-
vance by the insurer, or on occasions even by a third party, for example a professional
body. At the time of the conclusion of the contract these General Terms and Conditions
(GTC) are imposed on the policyholder, but are drafted usually in the insurer’s interest.
This one-sided and uniform nature of the GTC, and the lack of explanation and choice with
which the consumer is faced, has naturally raised considerable consumer protection issues.
Whether the terms are abusive or not will depend on a number of factual issues, including
the type and nature of the insurance policy, as well as the purpose for which it was conclud-
ed. This allows for a variation in the degree of judicial protection awarded, depending on
the vulnerability of the average consumer for that type of contract. The abuse must howev-
er be "a significant imbalance in contractual fairness" (a phrase used in the draft EU Direc-
tive 93/13); a contractual term which is simply not in the best interests of the consumer will
not be invalidated. Comparison will be made between the GTC and the standard provisions
of contractual law; terms which are entirely contrary to the spirit of the general law are like-
ly to lead to invalidation.
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The Consumer Protection Act, which also applies to insurance contracts, defines
GTC in Art. 2(1) as "the terms set out in advance for an indefinite number of future con-
tracts”. The GTC mainly refer to unimportant parts of the contract and but can also regulate
important contractual issues. The rule is that those terms must be set out according to good
faith and must aim to create a balance between the contracting parties. Usually the con-
sumer is in a weak position either because of the financial superiority of the supplier, or be-
cause of his lack of the necessary business and legal knowledge. As a result, he has little al-
ternative but to accept the GTC. The Consumer Protection Act states that GTC will not
bind the consumer if he was, without negligence on his part, unaware of their existence or
contents and the producer (in our case, the insurer) has failed to notify him of their exist-
ence or if the producer in any way deprived the consumer of the ability to inform himself of
the contents thereof (Art.2.1).

The Policy Act introduces a general rule, regardless of whether the insurance policy
was concluded for personal or business reasons, by which all the terms of the insurance
policy, including of course the GTC, must be clear, well-defined and interpreted in accor-
dance with the interests of the policyholder or the insured (Art.2(8)).

The consumer is directly protected from unfair terms in the GTC in three ways:

The contract itself: if the insured is unaware of the terms of the GTC in whole or in
part through no fault of his own or because of the negligence or bad faith of the insurer, he
is not bound by them (Art.2.1). The insured must be notified clearly on the face of the poli-
cy that the GTC will apply. He must also be given a full copy of the policy;

Contractual Interpretation: legal interpretation of the insurance policy must take
place within the factual matrix of the contract, and in accordance with the usual rules of in-
terpretation of contracts concluded under one party’s standard written terms. Specially-
agreed terms therefore always supersede general terms (Art.2.4), and under Art.2.5, as en
explicit contra proferentem rule, in case of doubt, the GTC will always be interpreted in
favour of the consumer.

Express statutory control: Art.2(7) of the Consumer Protection Act contains explicit
provisions on the validity of GTC contents, creating a thirty-two item list of terms which
will as a matter of law be deemed abusive and therefore invalid. These include any reversal
of the burden of proof from the insurer, unjustified limitations of the insurer’s liability, ex-
cluding the consumer’s right of set-off and most notably the right of the insurer to alter the
terms of the contract (for example, the premium) unilaterally, without a particular and sig-
nificant reason. Any clauses breaching these rules are invalid: any contractual issues left
unprovided for by the invalidation will be governed according either to the general guid-
ance of non-compulsory legislation on contractual interpretation, or in accordance with the
essential aims of the contract itself.

In order to enter into policy negotiations, the policyholder must be ensured that he is
able to withdraw from negotiations once they have begun, whether simply through a
change of mind or through an alteration in the terms offered with which he is dissatisfied.
The insurer again here has the advantage of the insured, as the insurer is able to inform
himself of the law more easily than the insured. The Act therefore imposes upon the insur-
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er the duty of notifying the insured of his rights, under penalty of invalidity of the terms
preferred.

The Policy Act provides the policyholder with a right of withdrawal from the insur-
ance contract without giving a reason. The policyholder can exercise such right within
fourteen days from the day of the delivery of the insurance policy. The insurer must notify
the consumer of his rights in this regard; if he is not notified, the policyholder’s rights to
cancel will lapse two months after the first premium payment (Art.8.3).

Art.2 of the Policy Act provides the policyholder with two further specific grounds of
objection to be raised in relation to the insurance policy once it has been concluded and the
policy document delivered to the policyholder.

The first is provided when the terms stipulated in the insurance policy differ from
those contained in the application form (Art.2(5)). In that case, the policyholder can exer-
cise his right to object within one month from the receipt of the insurance policy; if he does
so, the new terms are not binding the policy holder and the insurer is obliged to modify
them. However, if the policyholder does not exercise this right, it is considered that the
modified terms have been agreed by both parties. The insurer must inform the policyholder
about this right either with a special notice on the first page of the insurance policy or with
a separate document. If no notification is given to the insured of his rights to object, the pol-
icy holder is not bound by the new terms.

The second right is introduced by Art.2(6) is provided if the GTC are not delivered to
the policyholder as required (see above), or information required to be given to the future
policyholder before the conclusion of the insurance contract (applicable law, procedure
and time of settlement of the policyholder’s written requests, address of the headquarters or
the branch or the agency editing the insurance policy etc.) is not supplied. The policyholder
may exercise his right to object in writing within fourteen days from the receipt of the in-
surance policy. If the policyholder objects, the contract is invalid. Failure to exercise the
right to object will result in the insurance policy being concluded according to the usual
terms and conditions for that particular kind of insurance.

The insurer is again obliged to inform the policyholder in writing either with a special
note on the first page of the insurance policy or separately about the short time-limit within
which he can exercise his right. The policyholder’s right to object lapses within ten months
in any event.

The difference between those two rights to object given to the policyholder is that the
exercise of such right under Art. 2(6) results in the insurance policy to which the insured
objects being ineffective whereas under Art. 2(5) the exercise of this right implies the obli-
gation for the insurer to modify the insurance terms.

The means by which consumers have the right to apply to the courts to request the in-
validation, rectification or compensation for unfair GTC is the Class Action; it is a right
which they have seized with some enthusiasm and a number of cases are now with courts.
Under the Consumer Protection Act, registered consumer associations may bring a class
action in relation to unfair general terms, as well as a number of other forms of unfair or
dangerous behaviour by business producers to the detriment of the consumer. The consum-
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er association may apply for general damages against the producer (insurer in our case),
but those damages may only be used for the benefit of the association in the interest of the
consumer at large. The Class Action is a right which is vital for the protection of a large
body of consumers, as the only alternatives are either individual, expensive litigation, or
the consumer simply not to enter into the contract. The concept of class action is novel for
Greek law and its legal form has not yet been clarified; it has been argued in German legal
criticism that it is simply a special right to bring a claim. The persuasive definition however
is that it is a substantive law action by the consumer association against the insurer claim-
ing that the insurer ceases to use now or in the future the abusive terms cited. It does not
spring from a contractual relationship, but from the legal interest the consumer association
has, as an association, in preventing any insurer from using abusive general terms. It does
not flow directly from the individual consumer’s right in relation to his own contract, as
well as the individual rights of the association’s membership.

The insured is not an entirely helpless party in any insurance contract; it is his proper-
ty or person that is to be insured, and he is therefore in the sole position to know all factors
bearing on the risk which the insurer agrees to assume, and the occurrence of the loss. The
policyholder is therefore obliged, according to Art.3(1) of the Policy Act, to provide the in-
surer at the time of the conclusion of the contract with all the information which is essential
for the evaluation of the risk to be covered. What is essential will be decided according to
the generally accepted principles of insurance practice, rather than the individual judgment
of the insurer. For the conclusion of most types of consumer policies the insurer issues, ei-
ther directly or though a broker, a questionnaire for the applicant to complete. Once he
does so, the insurer will be bound by the information it contains. He cannot raise objections
subsequently if the issue which may have led to the refusal or alteration of cover was not
revealed by an honestly completed questionnaire, or if some questions were not completed
by the applicant, but the policy was concluded irrespective of the omissions.

Moreover, Art.7(1) of the Policy Act provides that the policyholder is obliged to in-
form the insurer about the occurrence of the covered risk within eight days from the day he
became aware of it. This obligation of the policyholder constitutes a fundamental duty to-
wards the insurer and allows the insurer to verify facts promptly and to ascertain his liabili-
ty and the extent thereof. The Policy Act increases the limitation period within which the
policyholder must inform the insurer that the insured risk has occurred from three to eight
days.

If the policyholder fails to notify the insurer he is obliged to indemnify the latter for
any additional losses caused to the insurer by the delay, rather than the insurer being per-
mitted to refuse cover, as was the position under the former legislation.

The insurer must pay the claim without delay; if only part of the claim is agreed, it
must pay that portion at once whilst the dispute as to the remainder is being resolved
(Art.7(7)).

Whilst the state aims at a level of protection for the insured, it can be forcefully argued
that the better informed business person, even when acting as a consumer, may be unfairly
limited in his contractual freedom if over-protected. The Policy Act therefore provides that
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under open policies and in fire insurance concluded for business reasons the parties may
deviate from the provisions of the law and agree on different terms. On the contrary, for in-
surance policies concluded for personal reasons, the provisions of the law are strictly ap-
plied.

Under Art.7(3), the insured is required to take the necessary measures for the preven-
tion or mitigation of damage and to follow the insurer’s instructions. This is simply an ex-
press statement of the basic rule of mitigation of damage; however, it is provided that the
insurer will bear the expenses resulting from such acts as long as they are justified by the
conditions of each particular case, even if they exceed the limit of indemnity. A distinction
is made between an insurance policy concluded for personal reasons and that concluded
for business reasons in that the business user is free to agree, presumably for a reduced pre-
mium, that it will bear all mitigation costs.

Art.7(5) limits the cases where the insurer is discharged from paying the indemnity
when the insurance policy is concluded for personal reasons to wilful default and gross
negligence on the part of the insured, his family or representatives in relation to property in-
surance, and to wilful default only in the case of life insurance. On the contrary, under
Art.7(6), when the insurance policy is concluded to cover business risks, the law allows the
contracting parties to expand the cases where the insurer will be discharged.

Furthermore, such discharge is also provided, with respect to the insurance policies
concluded for business reasons, when the insurer is substituted to the rights of the insured
or of the policyholder against the third party responsible for the loss but cannot exercise
such rights due to fault of the insured or of the policyholder.

Art. 33 in the final provisions sets out the aim of the law and the essential distinction
made between commercial and consumer policies. It provides any legal restricting the
rights of the policyholder, of the insured or of the beneficiary of the indemnity, unless there
is a different stipulation in the law or unless such transaction concerns credit insurance,
guarantee insurance, insurance of the carriage of goods, marine or aviation insurance.

The State, by way of an exception to the Second and Third EU Directives (to be abol-
ished by the end of 1998), requires insurers to submit the general terms of the insurance
policy and all other supporting documents to the Supervision Authorities when first apply-
ing for a licence to operate.

This may be theoretically included within the field of state protection of the consumer,
however, a first-instance Athens court has recently held that the fact that the GTC had been
submitted and authorised by the Supervision Authorities does not mean that they are im-
mune from invalidation under the Consumer Protection Act.

Conclusion

We only need insurance companies once our income has ceased, or we need medical
care, or our houses have been destroyed. The disaster will have already struck. In order to
increase the level of insurance coverage, the ordinary person must firstly be convinced that
he will not obtain coverage from state sources, and secondly that the private insurance
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companies will meet their contractual obligations. Governments across the world have
been required to regulate the insurance market as they come to realise that, with an ageing
population and a shift in public perception concerning the role of the State in private deal-
ings, the consumer must be encouraged to take responsibility for his own health, support in
old age and financial security. The State is no longer in a position to provide adequate "cra-
dle to grave" support. The answer is insurance. By ensuring tight consumer protection, the
State not only allows for the development of insurance businesses from increased public
confidence that they will receive compensation on the terms which they have agreed, but
also protects itself from the human and financial consequences to the State of personal and
business accidents. The Act, in combination with the Consumer Protection Act, has se-
cured the rights of ordinary consumers and small businesses in their dealings with insur-
ance companies, with these considerations firmly in mind. The consumer is not only pro-
tected, but is made explicitly aware of that protection through clear information from the
insurer, and is provided with a new and effective means of rectifying unfair terms

(unanak npuviben 28.05.1998.)
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Paomuaa Bocanau, spec. iur., UDK 347.715:339.5
suui casettinux 'y Case3Hom O0esusHom uHclekiiopatiy (IpeTJeIHN YiaHaK )

Ucrnname ¢upme M Ta4yny NOAanM O CEJUINTY
CIOJbHOTPrOBUHCKUX mpeny3eha
-jenan o OMTHHX ejleMeHATa 3a YCIELIHO MOCI0OBame -

Pe3ume

Y 060om pady ce anaausupa uuitiarbe iloilipebe axiiuukoz UciuLarba gupme
iipedyseha Koja ce 6ase ClOBHOUIPZOBUHCKUM LOCAOBAEM U 0A8AMbA HIAYHUX [lO-
oditiaka o ceouwlitly iipeoyseba Kao OUMIHUX eaemeHailla 34 YCUeUlHO U 3AKOHCKO
flocaosarwe 08ux ipedyseha, ¢ o63upom Oa y iipakcu eauxu Opoj iipedyseha Koja
ce 6ase CUO/LHOUIPZOBUHCKUM TIOCA08AEeM He HOWlLY]y o0pedbe 3axkoHa o iipedy-
3ehuma u 3axona o yiucy y cyOocku pezucitiap, Wwitio 3a ilocaeouyy uma tospeoy
yzaeda 3emme, ilospedy uHillepeca tipehux auya, usbezasare UOPeCKUX U OpY2UX
3aKOHCKUX 00a8e3a, HEYHOC Y 3eMbY HeHallnaheHUux HoMipaxcusarsa ilo OCHO8Y U38P-
ULEHOZ U3603a WLIO Oileili 00800U 00 lojage auksuoauuje ipedyseha Koje uma He-
HatlnaheHa HOWIPaXcUBara’y UHOCHIPAHCIBY U oulisaparbe HO8UX iipedyseha, paou
UPUKPUBAFbA 8eAUKUX OBUSHUX UBHOCA Y UHOCHIPAHCIIBY U U30e2a8atbe 3AKOHCKUX
obasesa y 3emmwl.. Joul jeOan iipobaem Koju je ilose3ar ca HaBeOeHUM iocaeOuLama
jecitie u uuitiarbe HeO0OBObHE 3AKOHCKe pezyadiliuge y iloznedy MUHUMAIHUX iliex-
HUYKUX U KAOPOBCKUX YCA08A KOje ipeba Oa uciiyrasajy iipedyseha paou 6aesme-
Ha CUOHOWIPZOBUHCKUM Llocao8arbem. [leo osux iipobaema he seposaro Ouitiu pe-
uteH kaoa 6yle usspuieHa ipepezuciipayuja iipedyseha y ckaady ca 3aKOHOM O
ipeoysehuma, mehyitium, 3002 CLOPOCIIU He208e UPUMEHe U YCAZAaUIA8ard 3aKOHA
0 CUODHOIIPZOBUHCKOM 1LOCA08AILY U OPY2UX 3AKOHA, KAO U 3002 loHaulara ipu-



Papmuna Bocanan: Uctuname ¢pupMe U TayHU MOAlM O CEAMINTY CIIOJbHO- 79
TProBUHCKUX Ipeay3eha -jeman o OMTHHX eleMeHaTa
3a yCHeIIHO mocnoBamse - (cTp. 78-89)

8pedHux cyOjexaitia cylpoiiHo UoHAuLarby "000poz ipuspeduuxa" u "006poz 0o-
Mahuna", HaseOeHu HpoOaemu cy Upucyminu u Ouhe upucyminu u oamve. M3 itioza
ce Hamehe Uoitipeba 60.bez pezZyaucarba 08UX HUILAMA, KAO U eUKACHUje CAHKUU-
OHUCArbe HEOUloBArad 3AKOHCKUX 00ped0l, HaseOeHUX 3aKOHA, Kao U ioulipeba
b60mez ycazaaulasara 08UX 3AKOHA KAO JeOHOZ 00 HAYUHA YCUOCHIA8mbatbad (DyH-
Kuyluje iipagHe opxcase
Kwyune peuu: iipedysefie koje ce 6asu Cillo/bHOMPZOBUHCKUM TLOCA0BAbEM, UCHIULA-
e upme Kao eaemeHill uHOUBUOYdaU3auuje iipedyseha, aqHu ilo-
dayu o ceduwdiily itpedyseha, yiuc iipedyseha y cyocku pezuciiap, tlo-
Huwilaj yitispheHoz yuuca Ha ocHo8Y iiyxcOe 3a yillspherse y cayia-
Jy yluca Ha OCHO8Y aaxHe UCUpase ual HeuCIUHUIUX Ho0aillaka,
iipexputaj 3a Hellpujasmpusarbe UpomeHe aopece, pezyaucarse HUpasHo2z
ciuaitiyca ipeoyseha koja ce 6ase CllOLHOPZOBUHCKUM UOCA0BAIbEM,
MUHUMAAHU TeXHUYKU U KAOPOBCKU YCA08U 3a 00a6mbarbe  CllobHO-
ULPZOBUHCKOZ UOCA08AIHA.

YBojHE HANIOMEHe

Y BpeMe Kafia je MaKika jaBHOCTH yCMEpEHa Ha IOCTYNAK BJIACHUUKE TPaHC-
¢opmanmje u Tpancopmanyje nperyseha y ckiagy ca ofpepnOama HajHOBHjEr 3a-
KOHa O mpefy3ehuma kao u Ha pasnuudre mpodlieMe ca KOjuMa ce CyodaBajy jo-
Maha npeny3eha y ToM momeny, jako ce mMaio oOpaha maxma Ha JBe Hau3rieq
Oe3HayajHe aly y CYIITHHH jaKO BakHE YMibeHHIle 0e3 KOJUX HeMa YCHEUIHOI IO-
cioBama npefyseha Koja ce 6aBe CIIOJBHOTPrOBMHCKHM IIOCTIOBAaE-EM a TO Cy Tpa-
BIJIHO WCTHIaEe (pUpMe ¥ JlaBame TayHWX IofjaTaka O CEeMuIuTy npemyseha Kako
NPWIAKOM YIIHCA Y CYACKH PETHCTap TaKo M IPHIIMKOM peali30Bama IOCIoBa KO-
juma ce GaBe. Ilonasehu op camammbe mpakce momahux mpenyseha y Besw ca oBa
1Ba OMTHA eJIeMEHTa 3a NpaBHYU IPOMET, JoNasy ce [0 Hu3a NpolieMa Koju ce Io-
jaBibyjy kop mpemy3eha koja ce 6aBe CHOJBHOTPrOBUHCKUM IMOCIOBAK-EM KOjH CY TO-
ciIefIa AENMMMIYHO HETOINTOBamka 3aKOHAa M JIPYTHX IIPONHca Off CTpaHe TUX HC-
THX mpeny3eha, a fieoM 300T HETOBOJbHE 3aKOHCKE PETYIATHBE Y TOj OOJACTHL.
Haxko ca jegHe cTpaHe MOCTOjM MPOCTO "WH(anyja " MpaBHUX HOPMH M YMHH Ce
la je cBe [0 feTalba W NPEKO Mepe PEryiamucaHo, ¢ Jpyre CTpaHe IOCTOje IpaBHE
NpasHuHE KOje Cce jaBlbajy Kao IOcNelna fAeperyianyje pafd jaBama, Hausriew,
Behe crnobone npuBpegHuUM cyOjekTuMa. To JJOBOIM [0 jeJHOT XaOTHYHOT CTarmba
jep maHac KOj| Hac CHOJBHOTPrOBHHCKHM MOCIIOBaK-EM MOXKe fla ce 0aBh CBako, 0e3
0037pa Ha CTPYYHOCT W TEXHMUKE YCJIOBE, IITO Ce MIAK He MOXe JONYCTHTHU C 00-
3MpOM J1a Ce pajiil O IOCJIOBAMA Ca €JIEMEHTOM HMHOCTPAHOCTH, TO jeCT O IOCITIOBHU-
Ma KOjH ce 3aKJbydyjy ca MapTHEpUMa W3 APYIUX ApKaBa.
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DaKTHIKO cTambe y odacTn CIHO/bHOTProOBHHCKOT MOCI0OBALA

360r HENOBOJLHE TpaBHE peEryJaTHWBE, CIOJBHOTPrOBHHCKE MOCIIOBE O00ABIbajy
YecTO HEJIOBOJGHO CTPYYHA JIMIAa y HeajleKBaTHMM IpocTopyjamMa. Bpmo decro y
NPOCTOPUjH Y KOjOj KOHTPOJIMCAHO JmIe 00aBjba CIOJBHOTPrOBUHCKE IIOCITIOBE HE
caMo J1a HeMa HY HajMUHUMAJHWjUX YCIOBa 3a 00aBbame OWIO KaKBOT MOCIIOBA-
3, a HApOYUTO HE CIOJLHOTPrOBHHCKOT, jep Ce pajd O Majio] MPOCTOPHjA Y KOjoj
HeMa HE cronmue, Beh je wecto To cmaBaha coGa, Wi IIIyma, a MOCIOBH CE YECTO
3aKJby4yjy V pecropaHy, 0e3 IpoBepe Aa JIM IapTHEpH YOIIITE MOCERYjy IOCIOBHE
npocropuje. Tome fonprHOCE W MONEPHH HadMHH 3aK/by4MBarkba IIOCIIOBAa IIPEKO
MOOWIHEX TelepoHa MPeKOo KOjUX ce He MOXKE ca3HaTH ajipeca IOCIOBHOT MapTHE-
pa. OcuM Tora, mMa ciydajeBa fa CTpaHH NapTHep Tpaxehu cemuinre poMaher
npeny3eha, ca KOjuM je 3aKiby4ro TOca0 BElMKEe BPEJHOCTH, Ha JaToj ajpecy Hau-
7a3u Ha mymy, 6e3 Tpara o gomahem mpeny3ehy ca KOjUM je 3aK/bydroO IOCAo.

Takobe, jeman Opoj mpepy3eha Koju ce Hala3e Ha PErUCTPOBAHO] afpPecH, IO-
CIyjy V CTaHy y cTamO€HOj 3rpajid Ha K0joj He MCTH4y (pUpMy, LITO je HUXOoBa 3a-
KOHCKa 00aBe3a, WIN je HCTUYy Ha BpaTMMa CTaHa a He Ha 3rpaju Koja hMa HH-
TepdoH. I mpakTUYHO je Ha Taj HAYMH TOCJIOBHM MApTHEP HEJOCTYITaH.

HenpujasibiBameM TauHe ajjpece, OTHOCHO HENpHUjaB/bHBAKEM IIPOMEHE ajipe-
ce, BIacHWIM Tpeny3eha MokymiaBajy ma M30erHy KOHTPOIY Off CTpaHe WHCIIEKIH]-
CKUX W JIPYI'HX Jp’KaBHUX Oprana, miahame mopesa u Jip., anu 3a00paBibajy ja TH-
Me JoBofe y 3abmyny u Tpeha Jmma Koja CTYmajy y IMOCIOBEe W Ipyre KOHTaKTe ca
muxoBuM npeny3eheM. Ha Taj HaumH He caMo jja TakBo mpeny3ehe Moxke cHOCHTH
TPOIIKOBe 300T HaKHajie 1TeTe TpehuM nunpMa, Beh ryou yrien meby mocioBHUM
napTHepruMa. AKO BJIacHUK mpemy3eha >kenm fja ce Ha 030WbaH HAuWMH OaBU CIIOJb-
HOTPrOBUHCKUM IIOCIIOBHMA, HE MOXe CeOU MO3BOJIMTHU Ja MOCIyje Ha TaKaB HAdMH.
OHH Jpyrm caMO TpEefCTaBibajy CMETHY NOOpHM TpWBPEHMINMA M 300T TOra He
Tpeba CTymaTH y TOCJIOBHE OffHoce ca ¢upMama Oe3 IpeAxOfHe MpOoBepe Ife ce
Hajasze HUXOBE NPOCTOpHjE, fla JIU Cy YPEAHO UCTaKmu (bUpMy, U JIOK ce He MpOoBe-
pu Oonmrer mpeny3eha. To HapounTo Baxku 3a mpow3BOfgHA Npeny3eha koja pamu
U3BO3a CBOje poOe OJaKo CTYMajy y MOCIOBHE OfHOCE ca mpepny3ehrnma Koja ce GaBe
CITOJFHOTPrOBMHCKHAM TIOCTIOBAFEM, WM jEJHOCTABHO TIPOJAjy CBOje MPOM3BONE Ha
TpXUIITY He Boiehu padyHa fma sm cy nmpopatu npeny3ehy koje he m3BpmmT n3B03
pobe a Koje Ipy TOM He WCIyH-aBa yCJIOBe MOTpeOHE 3a YCIENHO O0aB/bame Io-
CJIOBa IIpOMETa ca WHOCTPAHCTBOM.

Bpio yecto, mpuBatHa mpeny3eha Koja He HpHjaBbyjy TadHy ampecy (He camo
NPWINKOM YIHca y Perucrap Beh u NpWIMKoOM NpujaB/bUBaka YBO3HHX M M3BO3HUX
nocioBa Kop, Hapomne 6aHke JyrocnaBuje, a Takobe u kof 3aBopia 3a OOpayyH K
mnaharmse) Bplle M3BO3HE MOCIOBE BEJMKE BPENHOCTH KOje He yCIeBajy fa Hamuiare,
WM UX HaIylaTe aju HaruiaheHe JeBm3e He yHoce y 3emiby. C 03uMpoM fa 1o cafia
BakehnM mpomnmcnMa HECY MOCTOjajie W jOIl YBeK HE TOCTOje OrpaHWYeHa y TIOT-
Jiefly OTBapama HOBHX Ipefy3eha, BimacHMIM mpeny3eha KOju HWCY HAIUIaTWIU CBOja
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MOTpaXXMBamka MO OCHOBY M3BPIIEHOT M3BO3a WIIM HUCY YHenW Hariahene fieBmse y
3eMJby, 3aTBapajy Tj. JIUKBUIMPAjy nocrojehe mpemysehe ma Om 3aBapanu Tparose u
MOTOM OTBapajy 6e3 mpobiieMa HOBO MOJ HOBMM MMEHOM, KOopHcTehy MpH TOM TO-
pecKe ¥ Apyre OJaKIIMIEe Koje IOCTOje 3a HOBOOCHOBaHA Impefmyscha.

Nako je y 3akoHy O MPHUHYTHOM MOpaBHamby, crevajy u juksumammju ( "Cir.
JIucr ChPI", 6p.84/89 u "Cn. Jlucr CPJ", 6p. 37/93 u 28/96), y onpendama ui. 61.
u 157. mponmcaHo fa je cTedajHu, OHOCHO JIMKBUNAIMOHW YIPABHUK Jy>KaH a ce
Kao mo6ap NpUBPENHMK CTapa O OKOHYALY 3aMOYETHX a jOII HEM3BPIIEHHUX IOCIIO-
Ba My>KHUKA, W TIOCJIOBAa MOTPEOHMX fja OM Cce CHOpeuymwsIo HACTyName IITeTe Haf
CpefcTBMMA IY>KHHKA, Kao W Jla CE CTapa O OCTBapWBamy NMOTPAXKMBAHKA TyKHUKA,
Ipakca je Mokasana a ce O IOTpasKiBamkuMa W3 WHOCTPAHCTBAa HE BOMM padyHa U
ma je 3a JmKBUIUpame npeny3eha moBorbaH m3Bemraj 30I1-a ma Ha XXApO pavyHy
HeMa cpefictaBa. C o63upoM fa y mocrojehmM 3akOHCKMM TpommciMa HeMa orpa-
HUYEH-a 3a OTBapame¢ HOBOT Ipefy3eha Of cTpaHe BJIacHWKA WM OCHHMBAaya paHHje
JMKBUWpaHOT Tpeny3eha, y mpakcyu je decTa IMojaBa OTBapama W 3aTBaparka Ipe-
my3eha, kako U3 pa3nmora NpUKpHBama HeHamTaheHnX NOTpaskuBama, TaKO W U3
pasinora Kopuilhemha pa3HUX ONaKIMIa (IOPECKUX Ha Mp.) Koje ce /ajy HOBOOCHO-
BaHMM npeny3ehmma. V3 Tora mpomsmnaszu ma moctojehn 3aKOHCKM HPOIWCH, KaKo
OHM O OCHMBamWYy TNpeny3cha, O cTevajy W JIMKBUIAIM)jH, TaKO W MPOIUCH KOjU CaH-
KIWOHWIIY HEHAIUIaTy INOTpaskMBama MO OCHOBY M3BPIICHOT W3B03a, HE [Majy HO-
BOJbHO 00e30ebema 3a HamaTy UCTHX, a TOME JIONMPUHOCH W HEOBOJbHA 3aKOHCKA
peryiatuBa y OONacTU CTAaTyCHUX M KaJpPOBCKO-TEXHMUKHX YCIIOBa 3a 00aBIbarbe
CIIOJHHOTPrOBUHCKOT IIPOMETA.

OcuM TOra, TaKBUM IIOHAIIIAK-EM BPIIM Ce MOBpefa yIiiega 3eMybe Ipef CTpa-
HUM TapTHEPOM jep ce pamu o npemysehmma Koja ce GaBe CIOJLHOTPrOBHHCKUM
TIOCITIOBMMA - TIOCIIOBIMA KOji ce 00aBibajy ca CTpaHWM NapTHepmMa. Y BpeMe Kaja
Tpeba OOHOBUTU OFHOCE Ca MHOCTPAHCTBOM, HE MOXE Ce JO3BOJIMTH fja ce OWIIO KO
0aBH CIIOJLHOTPrOBMHCKUM TIOCIOBAaK-eM M J1a CTPaHM IapTHEpPH Joby y CUTyauujy
la He MOry fa mpoHaby mpemysehe ca KOjUM Cy 3aK/bYIWIN W3BO3HU WINM YBO3HA
[0Cao0, YeCTO BEJMKE BPETHOCTHL

Hanpen ommcano mocrojehe crame je MEMMMUYHO TIOCIEAWIIA HETOBOJBHE 3a-
KOHCKE PerylaTyBe N0 MHUTalky MUHIMAIHAX YCIIOBa 3a O0aB/bame CHOJBHOTPrO-
BUHCKOT' TIOCIIOBa-a, KaKO IO NUTamy OAroBapajyhmx IpocTopuja W APYIUX TeX-
HIYKUX YCJIOBA, TaKO W MO MUTaly CTPYUHOCTH JIMIA KOja 3aKJbYUyjy U OGaBIbjy
oBe mocioBe. Takobe, muTame ymca TadHe afjpece W NMPOMEHEe afpece y CYyACKU
perucrap HHje TOBOJHHO CAHKIMOHHCAHO.

Oo6aBe3a ymmca TauyHe afpece npefy3eha W Apyrux NMpaBHUX JIMIIa NPOM3WIA3U
13 3aKOHa U ApYrux mparehux mpormca.
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Ynue npenyseha y cyackm permcrap

IMpaBHa nHmIA W NPERy3eTHULM YINCY])y C€ Y CYACKH PEerucrap KO HayIesKHOT
cyfa 3a o0aBJbale CBOje JIETATHOCTH, HA HA4MH W IOf] YCJIOBAMA KOJH Cy IpONuca-
HM 3aKOHOM O TOCTYIKY 3a ymuc y cyacku perucrap ( "Ca. Jluct CPJ", 6p. 80/94)
1 YpenboM o YIHCYy Yy CYACKH perucrap Koja je JoHeTa pajiil U3BplIaBama HaBefe-
Hor 3akona ( "Cn. Jluct CPJ", 6p. 1/97). Ilpema wiady 5. 3aKoHa O CIOJBHOTPIO-
BHHCKOM IIOCIIOBamby, Ipefy3ehe M Apyro IpaBHO JHIlEe CTHYE NMPaBoO fa oOaB/ba
CIIOJBHOTPrOBHHCKO TIOCTIOBa-€ JIaHOM YIIMca y OfroBapajyhm permcrap, a mpema
uynady 22. 3akoHa o mpefy3ehuma ceuirre ce ymucyje y perucrap. Onpenbe wia-
Ha 95-99 3akona o mpepysehuma Takobe ce omHoce Ha perucrap. IIpema oBuM
ofipendaMa y perucrap ce ymucyje (pupma, AeJIaTHOCT, CEUIITe, 3aCTyITHALW, OCHH-
BauKM YJIOT W OCHOBHM KalWTal, W JIPYTH TIOflal NPONWCAHW OBMM 3aKOHOM, a
npeny3ehe je fy’kHO [a IpujaBibyje 3a YIUC y perucrap NMpoMeHe CBUX IofaTaka
KOjH ce YINCYjy Y perucrap.

CyJicKy perncrap je jaBHa KbMra W YIUMC Y CyJICKM perucrap mMa MpaBHO Jej-
CTBO mpema TpehmM JmIuMa Off HaHa yImca, Tako Jia, KO ce y IPaBHOM IPOMETY,
nocTynajyhy caBecHO, 1Oy3fa y MOfaTKe YIUCAaHE Y CYACKM perrcarap He CHOCH IO-
cIIefiAIle Koje U3 Tora HacTaHy. M3 THX pasnora Bpio je OHTHO fa TOfNAll YIHCAHU
y Cy[cKH perucTap Oymy TauHH, IITO C€ ONHOCH M Ha Ha3WB W cefuinTe mpemyscha
U Jip. TIPaBHOT JIMI[a, Ka0 M CBAaKa MPOMEHA CE[UIITa OFHOCHO afipece, jep ce y
IPOTHBHOM JIOBOfIe Y 3a0myday Kako Tpeha Jimija Koja jionase y MOCIOBHU KOHTAaKT
ca Cy0jeKTOM YIMCAaHUM Y Cy[ICKH PETrHcTap, TakKO M KOHTPOJHH Ap:KaBHU OPraHU.

Y unany 23. 3akoHa O NOCTYIKY 3a YIHC y CYACKH perucrap, HaOpojaHH cy
TOflallM, 3HAYajHN 3a TMPaBHU MPOMET, KOjU ce YIHUCY]y Y perucrap Meby Kojuma je
y Tauyku 2. HaBelEeHO fla ce ymucyje pupMa, OTHOCHO HA3WB M CEluIlTe CyOjeKTa
yomca, OJHOCHO UMe U IpeOuBanuinTe cyOjekra ymmca. OBU TOfany, 3HadajHU 3a
OpaBHU MPOMET, HAOpOjaH! Cy U y wiaHy 2. Ypefde O YICY Y CYACKH pPEerucrap.
Y unany 4. YpenOe mpomucaHo je fa IpHjaBa 3a ymuc Tpeba fa cagpXu IOfaTKe
M3 HaBeJIEHOT WiaHa 2. ¥ 1a ce y3 NpHhjaBy NPWIaKy WCIpaBe W JIOKa3W NpefBubheHn
3aKOHOM U OBOM YpenooM.

OBe ucmpaBe M JOKa3y, HaBEACHU Cy Y Ypeaou y uiany 9.-24. 3aBucHo of Bp-
cre mpeny3eha Koje ce ymucyje, anm je caMo KOJ| MpHjaBe 32 YIIUC Y CYICKH PErH-
crap Ipefy3eTHHKAa y 4ilaHy 24. TPOINCAHO fla ce HOCTaB/ba JIOKa3 O OCHOBY KO-
puitherma MOCIOBHOT TIPOCTOpa Y KOME je CEfUIITe Ipefy3eTHUKA.

Y unany 66. YpenOe IpomucaHo je, Aa y3 IpHjaBy 3a YINC NPOMEHE CEAUILTA
CyOKeKTH yIhca HPHIaKy OMIyKy O IMPOMEHM CeffiTa Cy0jeKTa ymmca M AoKa3 O
OCHOBY Kopuinhema ITOCJIOBHOT TIPOCTOpa y KoMe ce Hamasu cepumre.Jlokas o
OCHOBY KopwIIthera MOCIOBHOT IPOCTOpa, A0Ka3 O BIIACHWINTBY WM YTOBOpP O 3a-
KyIly, je jeluHM KpHUTEpujyM KOji TapaHTyje HCTHHUTOCT IOfaTaka O CElUILTY
IpaBHOT cy0jeKkTa, ako je OBaj JOoKa3 Ha NpaBM HAa4MH NpoBepeH. Permcrapcku cyn
je myXaH Jia 1o ciayxkOeHO] My’KHOCTH BOAU padyyHa O MCTUHUTOCTH aKaTa KojuMma
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ce MoKasyje YMIbEHMIIA KOja je MmpemMeT ymuca y cyacku perucrap (wi. 38. 3akona
O YIICY y CYICKH PErucTap).

Takobe, Ha ocHOBY wiaHa 59. 3akoHa, pEerucTapcku Cyl MOXKe IO CIIysKOEHO]
IY>KHOCTU TOKPEHYTH IOCTyNaK 3a Oprcamke HEOCHOBAHOT YIHCAa Yy POKY Off ABE IoO-
muHE off manHa ymmca, IlocTynmak 3a Gpucame MOXe ce TOKPEHYTH W IO 3aXTEBY JIH-
Ija KOje MMa NPaBHU HHTEpEC, a 3aXTeB Ce MOXe MONHETH Yy POKy of 15 mana of
laHa ca3Hama 3a YIHMC, a HajaulHuje y poky o 60 gaHa off JaHa o0jaBJbHBaba y
Cnyx6eHoMm nmcty. Jeman o paznora Opucamkba W3 PETHCTpa je W YIUC U3BPIICH
0e3 MOJHOIIeHkha TPOIKCaHe UCTpaBe, Y ClIy4ajy Oprcama HEOCHOBAHOT YIICa, pe-
THCTapCKU CyJl JOCTaB/ba PEIICHe OpraHy HaJIeKHOM 32 OTBApame IMOCTYIKA JIUK-
BUaIMje, OHOCHO CTevaja.

Ocum Tora wi. 62. 3akoHa mpenBrnba W MOTryRHOCT TMOHWMINTAja W3BPIICHOT
yomca Ha OCHOBY TY:KOe€ 3a yTBpbeme y CiIydajy Kaj je YIUC W3BpIIEH Ha OCHOBY
JasKHe WCTIpaBe WM Cy Y MCIPaBU HAa OCHOBY KOje je M3BPIICH YIWC HABECHU He-
ucTrHUTH nopany. To 3aH4M fja y CiIy4ajy faBama HETauyHe afpece NMPWIAKOM Y-
ca, TIOCTOj MOTYRHOCT TIOHMINITaja Ha OCHOBY TY:KOe 3a yTBpheme.

Tyx0y 1Mo HaBeflecHOM 3aKOHy MOXe TOHETH JIMIe KOje MMa MpaBHHU WHTEpEC
ma ce yrBpmM HuITaBocT ymmca. OBa Ty:k0a je orpaHmdeHa poKOM, jep ce MOoxKe
nomHeTH y poky of 30 JaHa of laHa Kaja je MOAHOCHIAL, TyXO0e ca3Hao 3a pasio-
re HUIITABOCTH, alli ce HE MOXe IOJHETH IOocjIe MCTeKa poKa Of TPU TOfWHE Off
[aHa M3BpIICHOT ymmca,Y Ciydajy HeHanaxkema mpemy3cha Ha afpecy, mpakTHIHO
je HeMoryhe TIOHETH TY:KOy Cyfy jep ce He 3Ha mpaBa ajipeca npenyscha, a 3aTmmM,
YeCcTo ce pagu o mpefpy3ehmMa Koja Cy ymmcaHa y perucrap fAysKe Off TpH TOIUWHE,
OIHOCHO [IB€ TOAMHE aKO ce pagy O TIIOCTYIKY Koju Mokpehe cym mo ciy:kGeHoj
myxHocT. OCHM TOra, OTEXAHO je HOKa3MBamke fla Cy HEeTAauHU TOfallyl [aTH IIpHU-
JIMKOM CaMOT yIHCa Y PErHcTap,jep je MO IpOMeHe afipece CefuINTa MOIVIO AohW U
KacHHje, Toclie yImca y perucrap, ¢ o03upoM fla cy oBa mpemy3eha decTo Temko
[OCTYIIHA KOHTpOJHMM opranmMa. IIpenysehe ce He Hajasw Ha afpecH YINCHAO] Y
perucrap, ma ce He MOKe YTBPIUTH [a JIH je NPHWIMKOM YIIHca aTa HeTadyHa ajpe-
ca, WIN je JlaTa TayHa ajijpeca alld je W3BpIIeHa MPOMEHa ajjpece Koja Huje ynucaHa
y perucrap. OcuMm TOra, NMocTaBba C€ W NUTakHe€ KO MOXKe Moguhul OBy TYyXOy, C
003upoM Ha HeonpeheHOCT W HEeMpelM3HOCT TojMa "TpaBHU MHTepec”, OTHOCHO KO-
ja nmia Om WMaiia TpaBHU MHTEpeC [a ce M3BPIIM TOHHUINTAj yIuca y CIyJajy faBa-
Ba HeTauHe ajjpece, M Jia JIX TO MOry OUTH W ApPKaBHU KOHTPOJHH OFHOCHO HH-
CTICKIWjCKHA OpraHM.

3akoH 0 mpepmysehmMa TMpomnmcyje TNpeKpiaj 3a HeNpHjaB/bUBalkbe IMPOMEHE
anpece, MebyTnM, Kafga ce mpeny3ehe OHOCHO H-ETOBO CENUINTE YOIIITE HE MOXKE
npoHahW, TOCTaB/ba Ce NMUTAHe KAKO e MOKE BONUTH MPEKPIIAjHH MOCTYNAK Mpo-
TUB WCTOT.
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HUctuname ¢upme

ITpema 3akony o npemysehuma (Coyx6enu smct CPJ", 6p., 29/96, 33/96,29/97),
¢upma je HasuB mop KojuMm mpemy3ehe mocnyje (wiaH 25.),H cagpkKu O3HAKY fe-
JaTHOCTH W cemuinTe Tpeny3eha (wian 28.). Mebyrum, dupma je jeman on ememe-
HaTa WHOUBHAyam3anyje npeny3eha, eJJeMeHT Koju oMoryhaBa pa3iiuKoBame jeTHOT
npeny3eha of ocTanmx, TO je elNeMEeHT Ha KoMme mpefy3ehe rpagu CBOj IOCIOBHA
"UMHEII", TO je OHO INTO Ta Pa3liuKyje Ha MPENO3HATIHMB HAYMH Y OJHOCKMA ca TOo-
CJIOBHMM TIapTHEpUMa W KpPajibiM KOpHCHUIMMA poba u ycmyra. dupma, Koja y ce-
OM cagpXW M O3HAKY ceiMiiTa npemy3cha, MMa BUIIIECTPYKM 3HAYaj, ajli HE cama
¢upma Beh ympaBo WeHO jaBHO uMcTHIale. AKO (hMpMa HHWje MCTaKHyTa W MOBE3a-
Ha ca OfroBapjyhuM MOCIOBHMM TPOCTOPOM, OHA Kao jla He IOCTOjU jep HeMa HU-
KakBor 3Hauaja. He camo ja ce ucrmmamem ¢upMme o6e30ebyjy mHTEepecH camor
npeny3eha, mTHTEe WHTEpecH KOpHUCHHMKAa poba M yciyra, o6e30ebyje curypHoCT
TUTATHOT TPOMETA, M Ha Taj HauuH 00e36ebyjy mpymrrBenn uatepecr, Beh ona y mo-
CJIOBMMA Ca €JIEMEHTOM HMHOCTPAaHOCTH ¥Ma 3HA4ajHy YIIOrY y IpefcTaBbamy Hallle
3eM/be Ha MehyHapOgHOM TPXKUILTY.

dupma ce ymucyje y CyAcKH permcrap, 1 y CBOM IOCIIOBamy npeny3ehe kopu-
ctu (pupMy y OONMMKY y KOM je ymmcana y perucrap (wian 34. 3akoHa O Tpemy3e-
huma.). Bakon o mpemy3ehiMa MperM3HO perynuie MUTambe CagpXKuHe (PUpMe, KO-
je ememeHTe Mopa fla cagp:Ku Kao obaBe3He, Koje MOXKe [a CAp:KU Kao (pakynra-
THUBHE, KOjeé HEe MOXKe J1a CaApXu a KOji Ce MOTy YHOCHTH Yy (pUpMYy Y3 IO3BOIY
HaJIeXXHOT opraHa. Takobe ce perymuiiie u nuTamke 3amTuTe (pupMe, Kao U HeKa
[pyra muTama, ajli ce Ha Ipel3aH HauuH He PEryiuiie NUTame 00aBe3HOr MCTHU-
Hama (pupMe Ha MOCJIOBHUM IIPOCTOpHjaMa.

Jpyro BaxkHO THMTamke y Be3W ca (PUPMOM, jecTe UCTHHHUTOCT CBHX CACTABHUX
eneMeHata (upMe, a TO je Ipe cBera CefuINTe, OFHOCHO afipeca mpenmy3echa koje
00aB/ba CIIOJLHOTPrOBUHCKO MocioBame. Koj oBor nurama, 3akoH o mpeny3ehnma
npensuba 3amrruty Tpehux smma Koja cy omrreheHa HeNpaBWIHAM  KOpHIhEHeM
¢upMe, YKOIMKO ce TOJ| HEMpaBWIIHUM KopHilhekheM (upMe MOXKE cMaTpaTd U
Kopuiitheme (pupMe ca HEUCTUHUTHM €JIEMEHTHMA, OTHOCHO HETAaYHOM afipecoM. Y
yiany 37., craB 3) mpemBubeHo je Aa TYXKOy 3a 3aiurury (pupMe, MOXKe TOJHETH U
npeny3ehe Koje je omrreheno 36or Tora mTO Apyro npemy3ehe HENMpPaBUIIHO KOPH-
crr cBojy cupmy. [TocTaBiba ce mUTamke fa JM MpaBO Ha MOAW3ame TyxXKOe MMa U
npenysehe koje je omreheHo TMMe mTo Tpeny3ehe ca KojuM mociyje WM ca KOjuM
[oNa3u y KOHTAKT IO HEKOM JIPYIOM OCHOBY, HHje Ha OfroBapajyhM HauMH U3Bp-
IO WUCTUNAaEe (pMpMe Ha CBOjIM TIOCJIOBHMM TPOCTOpHjaMa .
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IIpaBuu craryc mpeny3eha Koja 06aB/bajy CnobHOTPrOBHHCKO
NOCI0Bame

JenaH op pa3nora Koju cy AOBENH 0 MojaBe Jia ce mpenyscha He Hamase Ha pe-
THCTPOBAHO] ajpecH, jecTe Beh MOMeHyTa 3aKOHCKa perynatmBa Koja omoryhaBa
OTBapame CIIOJLHOTPrOBHHCKHX Ipeny3eha, opHOcHO oMoryhaBa mocrojehuM mpeny-
3ehnMa GaBlberme CIOJBHOTPrOBUHCKAM TIOCTIOBMMa O3 MOceOHMX MHHMMAJHHX
TEXHWYKNX M KalpOBCKUX ycioBa. [locimoBame mpuBpenHuX cybjekara Koju ce 0aBe
OpOMETOM pofa U yclIyra ca MHOCTPAHCTBOM PETYIMCAHO jeé 3aKOHOM O CIIOJBHO-
TproBuHCKOM TocnoBamy ("' Ciyx6enn et CPJ", 6p. 46/92, 16/93, 24/94, 28/96, 29/
97), a npaBaE craryc npeay3eha 3akoHoM o mpenysehnma.

IIpema 3aKOHY O CIIOJBHOTPrOBHHCKOM IIOCTIOBalY (WI.2.) CHOJBHOTPrOBHHCKA
NpOMeT W NpYBpEAHE JITTATHOCTH Y MHOCTPAHCTBY MOTY Aa 00aBibajy mpenyseha u
Aipyra IpaBHa JIMIA, aKO HUCIyHkaBajy ycloBe mpomucaHe oBuM 3akoHoM. Ilpema
ynady 5. ucror 3aKoHa Ipefy3ehe U Apyro mpaBHO JIMIE CTHYE MPaBO fa 00aB/ba
CIIOJBHOTPIOBHHCKO TIOCIIOBaE-€ JJAHOM YIHca TOT ITIOCIIOBama y OfroBapajyhu peru-
cTap, a 4IaHOM 6.CTaB 2. perylucaHo je Aa je, 3a 00aBIbamke CIIOJBHOTPrOBMHCKOT
npometa npenysehe u pyro mpaBHO JHMIE, AY’KHO J1a MCIYH-aBa YCIOBE IPOIICAaHe
CaBEe3HUM 3aKOHOM KOjUM ce ypebyje BUXOB IpaBHM NONOXKaj Y JyrociaaBuju.

3akoH KojuM ce ypebyje nmpaBHE Nonoxaj npefy3eha U Apyrux NpaBHUX JIMIA
je 3akoH o mpenyzehuma. OBuM 3aKOHOM, y UETBPTOM OfIEJbKY Y KOME Ce PEryiu-
e MUTamke JIeNaTHOCTH, Y 4WiaHy 16. mpomnwmcano je ma npeny3ehe moxke oOaBbaTu
jemHy WM BHWIIE JIETIATHOCTH aKO WCIyH-aBa MPOMMCAHE YCIOBE 3a 00aBIbamhe CBAaKe
Ofl TUX feJaTHOCTH. Y uiaHy 17.uctor 3akoHa, Y OfE/bKY O OrpaHHYEHmHMa fe-
JIATHOCTH, TPOIICAHO je y cTaBy 1 ma opipebeHe mematHOCTH MOry, Kaji je TO Ofipe-
beHo caBe3HMM 3aKOHOM, O0aBIbaTH CaMO MOjeVHM OONMIM Tpeny3eha, a y morme-
Oy ycioBa oOaBlbama AEJIAaTHOCTH y WiaHy 18. ma mpemy3ehe Moxe fa OTHOYHE
00aBJbamke NENATHOCTH M 1a MEHa YCIIOBEe HeHOI 00aB/barba Kajl HaJUIeXKH! OpraH
JIOHece pelllerkhe N1a Cy WUCIYEHEHN YCIOBH Y TOIIEAy TEXHMUYKE ONpPEeMIbEHOCTH,
3alITHTe Ha pajly W 3allTUTe W YHanpebuBama SKNBOTHE CpeiWHE Kao W HAPYra
NpONMCaHN YCIIOBH. Hencrymeme NpOoNMcaHnX yciaoBa CAaHKIMOHWCAHO je Kao IpH-
BPEJIHHI TPECTYIL

ITo3wTvBHAM TpoNKCAMa PETYIUCAHO je Koje ycaoBe Tpeba [a WCIyHaBajy Ipe-
ny3eha 3a obGaBibame ofpebeHe AeTaTHOCTH KOJ IPOHM3BOJELE W YHYTpAIIer Ipo-
MeTa, i He W yCJIOBe 32 00aBJbale CIIOJbHOTPrOBHMHCKOL ITPOMETA.

3aKkoH 0 M3MeHaMa M JIOIyHaMa 3aKOHA O CHOJBHOTPrOBHHCKOM IIOCIIOBEY KOjU
je oOjaBbeH y "Criyx6enom mucry CPJ" 6p. 59/98 op 4. menemba 1998.romune,
JIOHOCH HeKe NpOMeHe MO OBOM NHWTamy aly YiHM ce HefloBosbHe. Ha ocHoBy wima-
Ha 1. oBor 3aKoHa,rope HaBeleHH WiIaH 5. 3aKOHA O CIOJBHOTPrOBUHCKOM IOCTO-
Balby Mema Ce y CMHCIy INTO mpefy3ehe W Apyro mpaBHO Jiie CTUYE INPaBo 3a
00aBJbamke CIIOJBHOTPrOBUHCKOT IIOC/IOBAaM-a TaHOM YITHCA TOT TIOCTIOBama y PEeru-
cTap KOJ{ CaBe3HOI OpraHa HajyIeKHOT 32 €KOHOMCKE OfHOCE Ca MHOCTPaHCTBOM
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(CaBe3HO MHHHCTApCTBO 3a TPrOBHHY). YBOhEH€ OBOI' HOBOI' PETMCTpa MPAKTHYHO
3HAYM JIONATHO A]MAHWCTPUpAE W JONAaTHE TaKce Koje HWCy Maje u Tpeba ja Ha-
IyHe JpkKaBHy Kacy, a IPH TOM HE TapaHTyjy YCIENHO W 3aKOHCKO ITOCIIOBAaH-E
npeny3eha Koja he ce permcTpoBaTH 3a 00aBIbAILE CIIOJLHOTPrOBMHCKOT ITOCIIOBA-
mwa. [Topen ymumca y cyacku permcrap, yBofe ce joIl [Ba ycjoBa O KOjuMa Ce TOKa3
TIOJIHOCH Y3 3aXTeB 3a YIIC y perucrap npenyseha 3a o0aBibame CIIOJbHOTPrOBHH-
CKOT TIOCITOBak-a, a TO Cy JIoKa3 fa je mpeny3ehe m npyro mpasHo sre o6e306emu-
JIO MOCTIOBHE TPOCTOpHje ca ofroBapajyhuM ypebajuma u ompeMoM U J{oKa3 fa uMma
HajMame 3alocieHa TpU pajHuka (HOBH wiaH Sa). MebytuMm, oBKBO perymucame
NIMTaFka MAHAMATHAX TEXHWIKUX M KaIPOBCKHX YCJIOBa 32 00aBJhame CHOJBHOTPrO-
BUHCKOT TIOCJIOBama je HEOBOJBHO M Hemperm3Ho. [IpBo, mojaM "MOCTIOBHE IPOCTO-
puje ca ofroeapajyhum ypebajuma m onpemoM ", Kao u mojam "fokas jia je o6e36e-
Auwio" MpocTopHje,je MPWINYHO HelpelusaH Ia he y mpakcu jfobujame pellema o
VIOWCY Y PErucTpap 3a 00aBIbamke CIOJLHOTPrOBHMHCKOT ITOCIIOBaEkha y CBAKOM KOH-
KPETHOM CJIy4ajy 3aBUCHTH Off BOJbE€ U CJIOOOAHOr TyMadema MUHHCTapcTBa Koje
JIOHOCH pellere. JeNIHO je MPelm3npaHo fja ce ITOCIOBHUM MPOCTOpHjaMa y CMUCITY
TOra 3aKOHAa HE CMaTpajy IpOCTOpHje KOje MCTOBPEMEHO CIIyXKE M 33 CTAHOBAHE.

Jlpyro,3a o6aB/bame CHOJBHOTPrOBUHCKOL MOCIIOBamkha HUje OUTHO fa nu he Ou-
TH 3allOCTIeHO [[Ba, TPW WJIM BUWINIe pajiHVKa, uin he BiacHUK npeny3eha cam o6aB-
JbaTU TIOCIIOBE Ca MHOCTPAHCTBOM, Beh je OMTHO fa Te mocioBe 00aB/ba CTPYYHO
JIe, Juie ofroBapajyhe cTpyke,a He OWIO KOje JiMIle, INTO HUje NpelBHUHEeHO
oBuM u3MeHama. OcUM Tora, MHTEPECAHTHO je fla OBaj 3aKOH CTYyNa Ha CHary TeK
1. Anpmia 1999.ronure, a npeny3eha u fpyra npaBHA JMIla Koja Cy 0 JlaHa CTYIa-
Ha Ha CHAary OBOT 33aKOHA YIWCAHAy CYACKH Pperucrap 3a 00aBIbame CHOJBHOTPrO-
BUHCKOT TIOCTIOBam-a, mMajy pok fma ao 30. jyra 1999. ronmne wW3BpIe ynwc y peru-
cTap KOJi HAJUIesKHOT CaBE3HOI' OpraHa, INTO 3HauM Jia he 0 Taga Mohu fa mociyjy
IO CTapoM.

Maxko 3akoH o u3MeHaMa U JonyHama 3aKoHa O CIOJGHOTPrOBHHCKOM TOCIIOBa-
Y PEry/ville HeKe YCIoBe 3a 00aBbale CHOJBHOTPrOBHHCKOT IOCIIOBama: (TIpaBo
Ha 00aBIbamke CIIOJHHOTPrOBHHCKOT IOCIIOBAaM-a CTHYE Ce AAHOM YIWCA Y Perucrap
CaBe3HOI MMHHCTpPCTBA 3a CIOJbHY TPrOBHHY, IO JIOCTABIbaky JOKa3a O YIHCY Y
CYJICKH PETHCTap, IoKaza 0 o0e30ehermy MOCIOBHMX MPOCTOpPHja, Kao W JI0Ka3a O
HajMame TPY 3alociieHa PajiHiKa), 1 jajbe HHUCY MPONWCAHN TPELW3HN YCIIOBH Koje
MOpajy UCIyHhaBaTy NMPOCTOpPHWje U JIMIa Koja Bpile oBe mociose. oK mpomuch Ko-
jU pEryimily HOCTOBAHE CAMOCTAHUX 3aHATCKUX U TPrOBauKHUX pajtbl 00aBesyjy
BJIACHMKA, KOjU HEMa OJ[roBapajyby CTpydHy cIpeMy, Aa Mopa 3alOoCiWTH JIMIIe Off-
roBapajyhe crpyke (mekap, ooyhap, papmarieyT), 1 ga IpOCTOpHje Y KojuMa ce Jie-
JIATHOCT O0aBlba MOpajy fa HCIyHaBajy ofpebeHe XWrujeHCKO-TEXHHYKE YCIIOBE
(Jak ce y TOM Npenu3upamy U mpeTepyje), MOTIe CHOJBHOTPrOBUHCKE TIOCIIOBE Be-
JIIKE BPEAHOCTH MOTY 3aK/byduMBATH M NIpeAcTaBbaTé Jyrociasujy Ha MebyHapon-
HOM TPXKWIITY YaK ¥ MONYIICMEHa JIMIa, IITO CBaKaKO HWje y WHTepecy HU HApsKa-
BE HWTH CaMFX IPUBPEfHUX cy0jekara.
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Kako Baxkehu mporuch u gajbe He PEryiaully MUTake MUHAMAIHHUX YCIoBa KO-
je mpemy3eha TpeGa ma ucnymaBajy pamy 00aB/bama CIIOJBHOTPrOBMHCKOT MOCIIOBA-
Ba Ha TpelW3aH HauWH, HEONXO[HO jé YTBPAWTU W TIPOICATH OBE YCJIOBE, Kao
IITO Cy YCJIOBU KOje Tpeba [a WCIyHhaBajy MPOCTOpHje y KojuMa ce MOXKe 00aBIba-
TH CIIOJGHOTPrOBMHCKO TIOCIIOBAaE-€, YCIIOBE KOj€ MOpajy MCIyH-aBaTy JIMIA 32 BpIIIe-
€ OBHUX TIOCJIOBA, Ka0 M ehUKacHHje CaHKIWMje 3a HeNpHjaBJbUBAbC TavyHE afpece,
OITHOCHO IIPOMEHE afipece W HEUCTHIAEE (pupMe.

3ak/py4Ha pa3marpama

Capaime CTame je TaKBO Aa Ce CIHOJbHOTPrOBUHCKHM IIOCIOBaEk-eM 0OaBe He-
CTpy4Ha W 4YecTo moiynucMeHa jmna. Takobe, Kako je Beh omicaHo,ocioBn Benu-
Ke BPETHOCTH 3aKJbYy4yjy ce W3 HeaJleKBaTHHX IpocTopja Oe3 MCTakHyTe (hupMe, a
aKo M TOCTOjU MoceOHa MPOCTOpHja, TO je BPJO 4YecTo Heoarosapjyha mpocropuja
3a BPCTy HOcia Koju ce 00aBiba, a Ja He MOMUE-eMO NpaTtehe o0jekTe 3a CMelTaj
pobe Koja ce YBO3M WM U3BO3H. Y BpeMe Kafja ce Jyrociapuja mocje Nepuofa CaH-
KIMja TOHOBO OTBapa IIpeMa CBeTy, Kaja Tpeba OCHOBUTH OfHOCE Ca CTPaHUM
napTHEpUMa ¥ TIOBPATHTHU IIOBEpEH-e CTPAHMX IapTHEpa 3a 3aKJbyJMBame MOCIOBA
ca HalllUM TIPUBPEHVIMMA, OBaKBa CHTYyalja y OONAcTH CIIOJHOTPrOBHHCKOT IIO-
CJIOBara MOXKE CaMo Jla IIKOMH YIVIeNy HalluX NpMBpEefHFKA KOju KOOpO IOCHY)Y,
Kao | yIvey 3eM/be Y IeNHN.

OcuMm Tora, norpedy Ja CMOJGHOTPrOBHHCKE ITOCIIOBE 3aKJby4yjy CTpy4HA JMIa
U3HCKyje W MpoOJieM HeHaIllaTe PeajlM30BAHOI M3B03a, j€P 4eCcTO M3BpIICH-E Hal-
JaTe peayn30BaHOI M3BO3a 3aBHCH Off TOra Kako je 3aK/bY4eH KYIOMPONAjHU yro-
BOp ca CTpaHWM MApTHEPOM H Jia JIM je YyroBOpoM TpenBubeHo obe3beheme Hamma-
Te, Kao W Jia JII Cy Ipefy3eTe CBe Mepe fja ce HaIllaTa U3BpIIH, a OBO MOTY CaMoO
CTpy4Ha JIMIA.

OpHocu mpomeTa pobe U yclyra cy OOMUralMOHU OfHOCH KOoju Tpeba fa Oymy
3aCHOBaHM Ha AyTOHOMUjU BOJbE CTpaHaka Koje Y HHX CTYIajy, TakO fia je Heoll-
XOfiHA Tarba Jeperyianyja U CMameH CTelleH WHTEpBEHIMje ApsKaBe y OBe OfHOCE,
Takobe, y mwby yK/byurmBama Halle 3eM/be Y MebyHaponHe NpuBpefiHe TOKOBE, Ap-
>KaBa Tpeba IITO Mame Jla PEryInile OgHOce Y MPUBPEAN MMIIEPATUBHAM IPOIVCH-
Ma 7 Jia TpOIHCyje IITO Mame YcIioBa W orpaHmyera. IbeHa yiora TpeGa fma ce
CBefle Ha 3aIITHTy ayTOHOMHMX IpaBa cTpaHaka. Mebyrmm mojemmHe obGmacta Mo-
pajy OuTH perynucaHe NpaBHMM HOpMama, Oap Ha caflalllibeM CTYIEBY pas3Boja Ha-
mier pymTsa u npuspene. [lok BmacHmm mnpenyseha w Ipeny3eTHHI He IPOMEeHe
OJIHOC TIpeMa CBOjO] COTICTBEHO] Ap>KaBM M JIOK He MOYHY fla IOCHIYjy TpeMa IpaBu-
JIAMa MOCIIOBHOT MOpaa, ia HOCTyIajy Kao moOpH AoMahWHM M YCIEIIHH TIPUBpPEN-
HUI, IOK ce He TOYHy MOINTOBAaTH 3aKOHW, Hehe OWTH HM TpaBHE JpKaBe jep W
JIOII 3aKOH je 0GosbM Off 6e3aK0omha M Xaoca, a U HajoobM 3aKOH HHje JIOBOJbAaH YKO-
TmKo ce He momryje. IIpaBHa fpkaBa He MOXKe IOCTOjaTH aKO ce INpaBHE HOpMe
HOIITYjy camo 300r cTpaxa Of KasHe, ONHOCHO He IIOMITYjy ce, KPpIIM Ce 3aKOH
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yBEK Kajia ce Moxke m30chn Ka3Ha wim HeKa o0aBe3a Kojy Taj3akoH Hamehe. [Ipas-

Ha J[pXaBa Ce MOXeE OCTBAapUTH caMO Kaja ce IpaBHe HOpMe Oydy MOIITOBae

360r yBepema fia je TO IpaBefHO U Aieo NpBHe jpxkase. C Apyre cTpaHe, IPOMEHE

Ce MOpajy M3BPIIUTH ¥ Yy CaMoOj 3aKOHCKOj perynatuBd. [IpaBHe HOpMe MOpajy whu

y KOpaK ca ApYIITBEHIM >KHBOTOM WU TIpaBUM IOTpebama Koje Hamehe caBpeMeHO

nmocloBamke Ha MebyHapomHoMm Tpskuiry. CurypHo je ma he 3akoH o mpemysehnma

3 1996. romuHEe OJHOCHO HHErOBa MPUMEHA JOHETH 3HAdajHe MO3UTHBHE TPOMEHE,

aJM je MoTpeOHO Jla ce W IPYTM 3aKOHW Kao Ha MpuMep, 3aKOH O CIIOJbHOTPrOBUH-

CKOM TIOCTIOBamy, ycKiage ca 3akoHoM o mpeny3ehmma. Haxkarnoct, Taj mporec je

OUMIVIE[]HO [OCTa CIOP.

IMomazehu op w3noxeHor,y nocrojehy 3aKOHCKY peryjaTuBy Tpebano Ou  yHe-
TH ofpende Koje OM perynmcae:

* TIpenu3HHje MUHUMAaJlHE TEXHHYKE MU KaJpOBCKE YClIOBe 3a 00aBlbame
CIIOJLHOTPTOBHHCKHX IOCHOBa (3aKOH O CHOJBHOTPIOBHHCKOM IIOCIIOBA-
By, 3aKoH 0 mnpenysehuma),

* TIOCTymaK cTevaja W JMKBHAAIMje Y CIy4yajy IMOCTOojarba HeHaraheHuX
HNOTpakKuBamka U3 MHOCTPAHCTBA,

* Mepe Koje Om 0o0e30euiie MOUITOBame 3aKOHCKE oOaBe3e faBama Tad-
HUX ToflaTaka o cemmmty (agpecm ) mpeny3eha kop ynmcuBama y ofro-
Bapajyhu perucrap, Opelu3Huje peryiucame oOaBe3e HCTHLama (pupMme
Ha ITIOCIIOBHE IIPOCTOpHje CIIOJbHOTPrOBHHCKUX TNpepny3eha, Kao m eduka-
CHHUje CaHKIMOHHCAHE.

MebyTiM, OTpebHO je UMaTH y BUY UME-CHUIY [la ¥ CaMy NPUBPENHU CyOjeK-
T Tpeba [ace Ap:XKe NpaBa U fia MOMITYj)y TocTojehe mpommce, He 300T cTpaxa of
carkiyje Beh 300r cBor ocehama MpaBUYHOCTH U Kelbe [a ce Mociyje Kao "mobap
npuBpefHMK' U "mobap pgomahmn". C ppyre crpaHe, Ap:KaBa TpeOa fa CTBOpU
€KOHOMCKE yclloBe Koju he oMOryhUTH THM HCTHM CyOjeKTHMa CHTYPHO M YCTIEIIHO
MIOCIIOBAE Y 3aKOHCKMM OKBHpMMa. JEIMHO Tako ce MOXKe TOBOPHTH O OIICTaHKY
TIpaBHE JIpKaBe.

M Ha kpajy, mocnymajMo caBeT hopba Tacuha: "MHoru mnpoGneMu ce MoOry
YCIENTHO PEeryiicaTH MyTeM 3aKOHa CaMO aKo Ce YIOpeAo WM MPEAXORHO TIpey3-
My Apyre Mepe. V3BecHa 37ma ce, ak, He YKJIamajy HUKAKBAM CaHKIHjaMa HEro
caMO pasyMOM W MOOpO CMHIIUBEHOM COIWjaTHOM IOJMTAKOM, €KOHOMCKHM pe-
¢opmama, BacTam-eM Hapopa. ")

(wianak npumiben 16.12.1998.)

1. Bopbe Tacuh, YBop y nmpaBHe Hayke, "Cmyx6enu nuct" Beorpapn, 1995.,ctp.227
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Display of the Company Name and Full Particulars on the Registered
Office of the Foreign Trade Company
- One of the essential elements of successful operation -

(Summary)

This paper analyzes the question of need for the factual display of the company
name of foreign trade companies and the provision of full particulars on registered office
as essential elements for successful and lawful business operations of these companies,
since in practice a large number of companies dealing in foreign trade fail to comply
with the provisions of the Law on Enterprises and the Law on Entry in the Court Regis-
ter, which results with hurting the reputation of the state, damaging of interests of third
parties, evasion of tax and other legal duties, failure to transfer into the country uncol-
lected receivables from completed exports which again results in the winding up of the
company having uncollected receivables abroad and establishing new companies in or-
der to cover up large foreign exchange amounts abroad and legal evasion in the country.
Another problem connected with the said consequences is the question of insufficient le-
gal regulation regarding minimal technical and personnel requirements to be fulfilled by
companies in order to engage in foreign trade operations. Part of the problem will be
solved upon reregistration of companies according to the Law on Enterprises. However,
due to slow enforcement of the Law and compliance between the Foreign Trade Law and
other laws, as well as the conduct of economic entities contrary to the conduct of the
“prudent merchant” and “ good householder” the said problems still persist. This re-
quires a better regulation of these issues, as well as more efficient penalization for failure
to comply with legal provisions of the said laws, and the need for better concurrence of
these laws as means of establishment of the function of the legal state.

Keywords: foreign trade company, display of the company name as an element of com-
pany individualization, full particulars on the registered office, entry of the
company in the court register, annulment of the entry on the ground of de-
claratory action in the case of an entry on basis of false documents or incor-
rect particulars, offense for failure to register change of address, regulation
of the legal status of foreign trade companies, minimal technical and per-
sonnel conditions for foreign trade operations.
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MELBYHAPOJHO ITIOCJIOBHO IIPABO

Mebynaponna perynarusa

Ypebhusame pu3uka 6anaka y norieay 3ajMosa

Hajsehn pusuk ca KojuM cy cyoueHe NocIioBHe OaHKe je ¥ FbAXOB HajCTapyji PU3HK
— JaBame KpeauTa Heloy3IaHiM KJIMjeHTIMa, KITHjeHTMAa Koju KpeuTe Hehe BpaTuTu
(Mapa y jaBHOCTH BHIIIE TIaKE-€ JIOOMjajy BECTH O TYOMIMa YYEeCHWKA Ha TPKUIITIMA
XapTHja off BpPeIHOCTH, KOju Cy, 1O MpaBuily, TaKohe GaHKe OHOCHO (pMHAHCH]CKE WH-
crurynmje). be3 063upa He crieKTakyIapHe ryOUTKE Y TPrOBUHM XapThjamMa Off BPeTHO-
CTH KOje Cy HEe[JaBHO NMaJle 1 HeKe IT03HaTe 6aHKe, oAl IOKa3yjy Aa Cy TyOuIy ycrep
JIOIMX 3ajMOBa HEyNnopenuBo Beh; mpooiieMu Ha MebyHapOHOM TP KUIITY XapTHja Off
BPEJIHOCTH Cy MHOT'O Mams11 y Topebersy ca ryormMa n3a3BaHuM phaBoM IIPOLEHOM 33j-
MornprMarna (Te3y Aa ¢y 3ajMOBH, a He TpaHCaKIMje Ha TPXKUILTY KaluTana, IJIaBHa o-
TEHIWjaJTHA TIPETHa O6aHKAPCKOM MOCIIOBay NOTBphyje U a3ujcka Kpusa).

Y mebyHapomgHIM IOCIIOBHAM KPYTOBAMA OIaBHO CE ITOCTaBlba IINTamke KaKo fja ce
npeTa 6aHKapCKOM IOCIIOBay YeiIey JIOMIUX 3ajMOBa caBliajia. Jelan o OAroBopa je
yciioB 6aHKaMa fia OfiBoje CpeficTBa 3a NoKpuhe Moryhux Oyayhux ryoutaka. Y oBak-
BOM IIPHCTYITy OCHOBHH je TIpo0ieM ofpebrBare N3HOca KOjH Ce TI0 OBOM OCHOBY MOpa-
jy U3MBOJUTH OHOCHO “pe3epBrcaT’. Pa3BujeHe 3eMibe cy movesie ia JOHOCEe MpOIrce
y oBoj Marepuju off 1998. kayia je T3B. Bazenckum criopazymoM G0 npefubeHo ia
GaHKe Tpeba Jla Of[Boje KaluTal Yy U3HOCY Off 8 TIOCTO CBOjHX ““pU3UKOM omneTepehennx”
HOTpakMBamka OHOCHO PU3MYHMX 3ajMoBa. Ha OCHOBY OBOT criopazyMa MHOTE 3eMJbe
Cy TIOOLLTPUJIE CBOjY PETYJIATHBY, IITO je JOBEINO 1 [0 MpecTaHKa ofpebeHor 6poja Oa-
HaKa Koje HUCY MOIVIE J]a MICITyHe HOBE YCJIOBE.

Jlanac ce onemyje fa je ba3zescku criopasym, 1ako je moBeo 0 No0oJbIIamka y Of-
HOCY Ha paHHje cTambe, JaJIeKo Off Tora ia foopo (LIeJIOBUTO, Ipeu3Ho) ypebyje MaTe-
PHjy; OCHOBHA 3aMepKa je Jla je OiMepaBarmhe PU3UKA 110 OBOM JIOKYMEHTY TPWINYHO
rpy0o, HUje TOBOJHHO M3HWjaHCHpaHO (OaHKa, Ha TIpEMeEp, MOpa Jia “pe3epBuIlie’ UCTH
KaInTal ¥ Y OFHOCY Ha 3ajaM JIALY KOje je eBIIECHTHO COMMHO, Ko W Y BE3U ca JIMIIEM
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KOje HHje Y HajooIh0j TIOCTIOBHOj M (PMHAHCH]CKO] CUTYAIIWjH; OBO JIOBOIHM JIO TOTA J1a CY
Heke OaHKe mpuMopaHe fia Apxke Behe pe3epBe HEro IITO je HEOIXOMHO, TOK Cy pyre
oxpalbpeHe fia ip>Ke Makbe pe3epBe Hero HITO CTBAPHU PU3UK TO 3aXTEBA).

MHuHore 6aHke cy pobIeM oMepaBamba MOTPeOHOT M3HOCA PE3EPBH TMOYele fia
pelliaBajy Tako IITO Cy ToJesie Ja ynoTpeOibaBajy concTBeHe (opmyrie, Koje Cy caBp-
meHnje of 6a3esickux poroBopa. Tako cy 6aHke, y3 ToMoh KOMIjyTepa, CAuMHWIE MO-
Jiee KOju TI0Ka3yjy MaKCUMaJTHe MOTeHIIMjaIHe TYOUTKe 3a pasHe Kpeaute (10 eJIeMeH-
TIMa KPEIUTHHX OTHOCA, TIOCEOHO YKIbYUyjyhi IeTa/be OKO 3ajMOMPUMAIIa ), 9MMe OMO-
ryhaBajy Jia ce M3HOCH Pe3epBHU IIPAMEpPEe CTBAPHUM pH3UIMA. 3aKOHOMABIM CY TIPHX-
BaTWIN KOpHUIThEHe TaKBUX MOJIETa KPEIUTHAX PU3HKA.

Crpyumany cMaTpajy ia je IoTpeGHO MPUXBATHTH Hajoohe Mofielie GaHaka, IITo
61 0Xpabpwiio 1 ocTajie 6aHKe Jja TI0O0IBIIAjy CBOje POLEAype M MPEIoXKe UX 3aKO-
HOJIaBlIMMa, Koju Ou fjoHen o6aBe3yjyhe npormce. Hajoommn HaumH 3a yjeiHaYaBambe
3aKOHOJIaBCTaBa M y OBOj 0OMacTH je u3pajia MehyHapoiHIX TOKyMeHaTa (Mofiesa mpo-
nwca, KouBeHImja uth. ). Onpehene unmmjaTHBe, Ipe CBera eBPOIICKUX OaHaka, ja ce Ha
Taj HAYMH M3BPIIM YHU(UKANHja B Y OOIACTH CMambeha KPEUTHOT pr3rKa 6aHaka Mo-
HOBO CY y ONTHUIIA]y.
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PemaBame Mmehynapoaunx cnoposa

3emibe ouBmer CCCP npuxBatuie mehynaponne konBenuuje o
aponTpaxu

3emibe 3ajemanie HesaprucHux [Ip:kaBa npuxBaTuie cy BUIllecTpaHe MehyHapoaHe
KOHBEHIIFje Koje ce OffHOce Ha MaTepujy MebyHapomHe apourpake:

KoHBeHIHjy O Mpu3HaBamy U U3BPIICHY CTPAHUX apOUTPpaKHKX ofyIyKa (T38. Iby-
jopiika kouBeHija u3 1958) npuxsatue cy Pycuja, Bemopycuja, I'pysuja, Kasaxcramx,
Kuprmsmja, Ykpajuna u Y 30€KUCTaH.

KonBenmmjy o MebyHapomsoj TproBaukoj apourpaku (EBporicka KoHBeHIMja Off
1961) y cBoje HanmoHaJIHE TpaBHe crcTeMe yHemnH cy Pycrja, Benopycnja, Kazaxcran u
YkpajuHa.

KoHBeHnmjy o perraBamy MHBECTHIMIOHNX CIIOpOBa M3Meby ApskaBa U Ap>KaBIbaHa
Apyrux Apkasa (BammHrroHcka KoHBeHIHja off 1965) moTmicane cy n patugukoBaie
Apwmennja, Azepbejiian, Benopycyja, I'pysuja, Kazaxcran, Kuprmsuja, Mongasyja,
TypKMeHUCTaH U Y 30€KHCTaH.

MHore o MOMEHYTHX 3eMaba 3aKJbydmile Cy ¥ ABOCTpaHE CIopa3yMe ca HH30M
IpkaBa O 3aIlITHTH MHBECTHIIMja KOjU CafipsKe U ofipefi0e O pellaBarky MHBECTHIOHNX
criopoBa m3Meby cTpaHNX MHBECTUTOpA U 3eMibe-foMahiHa mmyreM ofipebene apourpa-
Ke.

HN3memena aponTpakHa npaBujia AMepHYKOT YAPYXKemha 3a apouTpaxy

Awmepriko yrpyxeme 3a apourpaxy (The American Arbitration Association —
AAA) je HepouTHA OpraHm3aIyja Koja IpyXa yclIyre pellaBarmba CIlopoBa IIyTeM ap-
OuTpaxke U MUpema. Y ApYKembe je OCHOBAHO joil 1926. Y 1996. nop l-eroBuM OKpUIbEM
BoamIo ce peko 200 cnopoBa ca enuTeToM “mMebyHapomHn”.

Ynpyxkeme je, y by yHanpebema pelaBarba CliopoBa ca HHOCTPaHUM eJIEMEH-
ToM, 1996. ocHoBaso LleHTap 3a pemraBame ciopoBa KOjH je KapOBCKH TaKO TONYHCH
71a eprKacHO MOXKe TIOMOKH Y T3B. a/MIUHUCTPHpPAY apONTPaskKHIX MOCTYIIAKa y Tpef-
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MeTrMa Kafia Cy CTpaHKe M3 pa3ImuuTHX ApXkasa. [Topen oBora, npeunitheHa je u -
cra MehyHapoHIX apOuTapa 1 Ha By Cy CTaBJLEHH MPOECHOHANIM U3 Pa3HUX 3eMalba
Ca HaJBUIIINM KBAJIUTETAMA.

3HauajaH NIOTe3 Ha jadamy MebyHapojHe TproBauke apouTpaske Y ApyKeme je mo-
BYKJIO peBunyjyhu cBoj mo3unatu ITpaBminuk 3a MehyHaponuy apourpaxy (AAA Inter-
national Rules), moret 1991. Yupyxkewe uma u moceban [IpaBWIHKK 3a TProBauky ap-
ourpaxy (AAA Commercial Arbitration Rules).

M3mene [paBunnuka 3a MebyHapoaHy apOUTpay cacTtoje ce y ciefnehem: ckpahe-
HHU Cy TIPOIECHH POKOBH C IWJHEM J1a ce yOp3a MOCTYIaK, Ipeu3npane cy o6aBese apon-
Tapa y HOIIeAly FbUXOBE HE3aBICHOCTH Y OJHOCY Ha CTPaHKe Koje Cy X IMEHOBAJIE, YHE-
Te Cy ofipeide 0 MMEHOBaWkY apOUTapa y T3B. BAILIECTPAHIM CIIOPOBIMA, TIOABYUEHA je
obaBe3a apOuTapa Ja CIpoBOJIE MOCTYIIAK Ha Haje(pMKACHUjI HAUWH.

PokoBu y morsiey HOAHOIIEHka TY>K0e (YKOJIMKO Ce MOJJHOCH TIOC/e MMEHOBAbha
apOwuTapa), 3a OArOBOp Ha TY>XK0Y 1 3a IMEHOBarhe apOuTapa cy ckpaheHH - POK 3a ITOf-
Hecke je cMarbeH ca 45 Ha 30 mana (wian 3), a pOKOBM 3a MMEHOBakse apouTapa ca 60 Ha
45 pana (wral 6). Apourpakao Behe, OMHOCHO a]MIHHCTPATOP apOuTpaxke (YKOIIKO
Behe jorn Huje hopMupaHo ) MOT'Y POKOBE ITPOIY>KABATH Y ONPABAHIM CITyJajeBAMA.

Ynan 16 (Conduct of Arbitration) nao je apourpuMa Builie oBianherha a ypas-
Ibajy MOCTYIIKOM C IIJBEM JIa CE IITO e(PUKACHHje Iohe IO OITyKe.

ITpaBuiHKK NpU3HAje ayTOHOMU]Y BOJbE CTpaHaka y n300py apOuTapa 1 cyrepuiiie
Jla cTpaHKe came Tpeba fla YTBplle MEXaHm3aM 3a n300p apOuTpa, MoceGHO y CITydaje-
BUMa “BHIIIeCTpaHauKe” apOUTpasKe - Kajia ce Ha CTPaHM TYKHUOIA WU TYKEHOT (Kafia
je MoryhHocT Hecmopasyma oko u360pa apourpa MHoro Beha) Habe Burtie uia. Ho, 3a
CUTYyaLjy JIa TaKaB MEXaHM3aM CTpaHKEe He IpefBUiie W He CIOopa3yMejy ce came OKO
MMEHOBama 3ajefHYKOr apouTpa y poky of 45 gana, [TpaBuiHuk npensuba fa he ap-
MUHHCTPATOpP caM IMEHOBATH apouTpa (WiaH 6).

Y unany 7 (Impartiality and Independence of Arbitrators) w3BpliieHe Cy U3MeHe Ja
OM ce Tpelu3upalio y KOjuM CITyJajeBUMa je JO3BOJbeHa KOMYHHKAIWja apOuTpa ca
CTPAHKOM KOja I'a je IMEHOBaJIa Te OOMM U CaipskKUHA T€ KOMYHUKAIHje (CaMo O OIIIITOj
TIPUPOJM CIIOPa ¥ O OYEKMBAHO] MPOLEYPH; CTPAHKE W apOUTPU HE MOTY BaH POYMIIITA
pacrpapbaTé O MEPUTYMY CIIOPA).

IToce6HO cy nonymeme oapende [TpaBmHrKa 1a 61 ce Mpenu3upaio oBlanthemne
apOuTpaske Jla cama OyTyJyje O CBOjoj HayIeskHocTH. Jlomara je ogpenda KojoM ce uc-
THYE T3B. “‘cernapabumureT’” apOUTpaskHe Kiiay3ysie (HAIITaBOCT OCHOBHOT yrOBOPa HE
MIOBJIAYH 33 COOOM U HUIIITABOCT apOUTPASKHOT YTOBOPA).

Y unany 1 ITpaBunnuka 3a MebyHapoasy apOUTpaxy npefBubeHo je fa ce taj Ipa-
BIJIHUK NIPUMERYje aKo ce CTpaHKe U3 JIBE 3eMJbe 00pare OHOCHO YrOBOpE pellaBame
CIIOpPOBA Y OKBHPY Y ApPY:KeHa, a He Harmace KOjH Cy Off ABa MPABIUIHIKA NMalle Y BULY
(ma cama cy ce MebyHapogHa npaBwia MpUMEUBAIa CaMO YKOIMKO CYy UX CTpaHKe
H3PUYUTO O3HAYMIIE).



12.¢m; cTp. 94

Ha nueBHOM peny y cBeTy

HoBu 0yrapcku nponuc o CTpaHuM yJiarambiuma

Byrapcka je on 1991, o mpBor 3aK0OHa O CTPaHUM WHBECTHIIMjaMa, IOHEJIa jOIII Je-
THPY TIpONHUca Koju ypebyjy MaTepujy cTpaHuX yiarama. [locienmsy mponuc, Koju je
CTYNMO Ha cHary Kpajem 1997, maje BHIIIe MpaBa CTPaHUM yJlarayuMa U U3pHIuTO YBOIH
T3B. HAIMOHAIHA TPETMAH CTPaHWX MHBECTUTOpA y MOITIEAY HocioBama y byrapckoj.
YkuHyTa je o6aBe3a momaher yuerrrha y npeny3ehnma ca cTpaHAM KanuTajioM 1 3aXTEB
y TIOTTIEly MAHMMAITHOT N3HOCA CTPAHOT YJIOTa.

Crpanu yJior y 3aKoHy JiehMHICAH je Ha HEeIlTO IMPY HAYMH 1 00yXBaTa v aKIyje
OIHOCHO yfiesie y mpeny3ehnma, IpaBo CBOjIHE Ha HETOKPETHOCTIMA, TIPABO IO OCHOBY
0OBe3HMIIA Ap:KaBe, NOTpaKuBama MO ofpeheHnM KpeauTuMa, IpaBa HHAYCTPHjCKE 1
MHTEJICKTyaJlHe CBOJUHE. YJlarama y cTBapuMa (TEXHOJIOIIKA OmMpeMa, YKbydyjyhu u
BO3MIIa y3 YCJIOB Jla Ce KOPHCTE 3a OCHOBHE feIaTHOCTH mpeay3eha) ocimobobena cy na-
pVHA ¥ TOpe3a Ha poMeT (YCJIOB 3a OBY NMOTOJHOCT je /1A je yllarame y CTBapuMa Bpef-
HO Hajmarbe 100.000 CAJI monapa), mpaBa 1O OCHOBY KOHIIECH]ja U YTOBOpA O “‘MeHall-
MEHTY ..

ITocrynak omoOpaBama CTpaHUX MHBECTHIIM]a 3HATHO je yNpoIlheH u yop3aH, aju
je yBefeHa CTpUKTHHja KOHTpOIa TpaHcdepa y MHOCTPAHCTBO JIEBU3a 10 OCHOBY MHO-
CTpaHUX MHBECTHIIH]A.

Y Yewkoj nonymen KpuBnunn 3akoH femMa U3 00J1acTH pUBpee

3HavajHe U3MeHe U AoNnyHe yelkor KpuBryHOr 3akoHa, Koje Cy CTyIuiIe Ha CHary
nodyeTkoM 1998, ofHOCE ce Ha KpUBUYHA fieNla IIPOTHUB IpHUBpefe. [OMymeHH Cy OIIcU
HEKUX NocTojehyx KpUBIJIHUX JIENa, a yBeAieHa Cy ¥ HeKa HOBA KA KEbUBA IETA.

Meby HOBUM KpUBUYHKM JielIIMA cy U ciieficha: HeTauHO NPUKa3UBake MOCIOBHUX
pesysrrara (IMJb je fja ce CIpedy M3UrpaBakhe IpaBa IPYTHX JIAIA ¥ N3N paBamke mope-
CKHX 00aBe3a), oBpefia 00aBe3a y TOKY NOCTYIIKa IPUHYAHOT OpaBHAa WK CTedaja,
M3MaBamke JIasKHe MOTBpAE (JIMCTa KPUBIYHKX Jlella YdjH je 00jeKT 3amruTe oapebena
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€THUKa Yy TOCIIOBabY IOMYHH-CHA je U JISJIOM KOje Ce CaCTOjH Y M3aBamy Off CTpaHe GaHKe
WM Apyre (PUHAHCHjCKE MHCTUTYIHjE OTHOCHO OIATOpa HeTauHe OTBpJIe O (DMHAHCH]-
CKOM CTaEby HEKOT JIMI[a — OCTaje fa ce y MpakcH JepuHHMIIIE ojaM “HoTBpHe’), Helia-
hame nopesa 1 1aBarba 3a COLMjaJIHO OCUTypare 1 3a (DOHJL 32 He3arocieHe (Ieno Ho-
KpHBa CHTYyalije Kaja Jimie He n30erasa jja IeKJiapuilie CBOjy IOpecKy 00aBesy, ajii je
13 HEKOT pa3iiora He U3BpIIIaBa).

On nocrojehnx KpUBIYHEX Jiel1a, HOMYH-EHO je, U3Meby ocTamux, KPUBUYHO JIETIO
mpeBape OONUIMAa MPEBape Y OCATYPAELY M Y OOJIaCTH KPEUTHpParha (MHKPIMIHACAHE
Cy U CUTyalliije JaBarba JIAXKHUX TOJaTaKa TPWINKOM YTOBaparmka OCUTYpama OTHOCHO
KpEuTa).

Hosn mahapckn 3akon o npenysehnma

Hosu mabapcku 3akoH o npefy3ehuma cTymuo je Ha cHary jyHa 1998; mume je 3a-
MEHEH 3aKOH KOjH je BaxXuo off 1988.

HosuM nponricoM yBefieHe cy 3HaTHE M3MEHE Y TIPABHU PESKUM TTOJI0XKaja 1 MOCIIO-
Bama npeny3cha. 3a panuje ocHoBaHa npefyseha npefpubeH je npenasHuM ofpendama
MepHOJT puiarohaBarmba HOBOM CHCTEMY.

Meby HajBaxkHUWje M3MEHe peskuMa yOpajajy ce U3MEHe Y CHCTEMy perucrpanmje
OCHUBam-a npefy3eha Kof CyIoBa, Kao 1 yruca ApYTrUX OKOJHOCTH PEIEBAaHTHUX 32 TIpe-
ny3eha y cyncku perucrap. OBaj MOCTyIaK je 3HATHO yOp3aH (mpormmcanu cy, u3meby
OCTAaJIOT, POKOBH y KOjIMa CYIOBH MOPajy MOCTYIIATH TI0 TIPHjaBaMa; aKO HAJTICKHU CYJT
He UCTIOIITYje POKOBE, CMaTpa Ce JIa je OCHUBAakE OTHOCHO OfiroBapajyha nmpomeHa ynu-
caHa y perucrap).

Ynwc ocHuBama npeny3cha y perucrap iMa KOHCTUTYTUBHE KapakTep (JIo cafa ce
cMarpao fia ce mpeay3eha OCHUBAjy TOTIMCUBAHEM aKTa O OCHHBAHY - OCHUBALE CE
BE3MBAJIO 32 OBaj MOMEHAT). Y TIepUOAY Of MOTIMCUBA-A aKTa O OCHUBAILY 7O yIIHCA
OCHUBamha y CYICKM perucrap npenysehe Moxe obaBbatu ofpehene akTBHOCTH, anu
HE ¥ OHE 32 KOje je MOTpeOHO MoceCGHO O00pehe.

Hosu niporic cafipsku pettieha o0 e(hrKacHjoj PUMEHH OPEIOH O OJHOCY MaTHd-
HUX 1 OBe3aHuX npeny3eha (caHkimje y morieny Hencnymemha 006aBe3e 00aBelTaBamba
0 TIpey3mMamy ofpebeHor mponeHTa akuyja OJHOCHO yfieNla Y 3aBHCHOM Ipenysehy,
uTH.). VIcTOBpeMeHO ca IOHOIIEeheM HOBOI 3akoHa O mpeny3chuMa fomnyrbeH je u 3a-
KOH O XapTHjaMa Of] BpeTHOCTH Y Jielly y KoMe ce ypebyje Marepuja npey3nMarma aKIyo-
HAPCKUX JPYIITaBa.

Y ckaony oipen6un 3akoHa o npeny3ehnma Koje ce ogHOCe Ha moBe3aHa npeny3eha,
moceOHO je u3paskeHa Opura 3a 3allTATy MAILMHCKUX yiarada (o0aBe3Ha IIOHyIa OTKY-
a aKkuyja).

Y 3akoH o npeny3ehuma yHeTe cy U HeKe HOBUHE KOje [0 cafja HUCY IocTojale y
mponucy o Komnanujama. [ToasydeHa je y ogpebennM nurambuMa pa3nuka usmeby ax-
IMOHAPCKUX IPYIIITaBa M IPYIITAaBa ca OrpaHimdeHoM ogroBopHorhy. Kop apyrrasa ca
OrpaHMYEHOM OAFOBOPHOIIThY JO3BOJbEHO j€ CTBapame T3B. NMpedepeHIjaTHIX yena
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U yfesa 3arocIeHrX. JOII BUIIe je orpaHmdeHa MOryhHOCT Ia aKIMOHAPCKO APYIITBO
cTrye corncTBeHe aknyje. CMambeH je HajBUIIN M3HOC KanuTajia Koju npeny3ehe Moxe
camo ga apxku (10 mocTo 3a ApyITBa ca OrpaHIYEHOM OrOBOpHOIIhY 1 5 TporieHara
3a aKIFOHApCKa JIPYLITBA), & POK 3a 00aBe3Hy IPOMjy je CMameH Ha TOUHY JaHa.
OcHyBauM jeTHONEPCOHANHNX Ipefay3eha MMajy HeorpaHuIeHy OITOBOPHOCT 3a IYyTOBE
npeny3eha y ciydajy TMKBAALyje.
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N3 mehynaponne npaxce

3ak/pyunBame yropopa MOGHIHIM TejiehoHOM

IpBa aconmjamnuja Ha MOOWITHY TeNIeOH je Jja ce OBa ClipaBa ynmoTpedrbasa, 4ecTo
NPOTHBHO NMPaBWINMa OOHTOHA, Y CBAKOXHEBHIM >KUBOTHIM CHTyalpjaMa. AJH, HEKI
OJf pa3roBOpa MOTY Pe3yJITApaTH 1 y YTOBOP, OHOCHO NMaTy ofipeheHe npaBHe mocJie-
[ue. Y HallleM IIpaBy HocToje ofpebeHa IpaBmwia O 3aK/by4HBamy yrOBOPA IIyTEM Te-
nedoHa, Koja ce MOry IPUMHCHUTH 1 Ha MOOWITHE TeliecpoH. Takpa npasuna u3rpabyjy
ce 1 y MebyHapoIHOj IpaKcH.

3akbyunBam€e YroBopa Teae(pOHOM je BPIIO pallMpeHo y OCJIOBHO] PaKCH, Na je
pa3MarpaHo U y TIPaBHO] JIATepaTypu. AJIH TO TITO ce MOOWITHHU TenehOH MOXKe KOpH-
CTHTH 1 y IPEBO3HOM CPEJICTBY, IIITO HHj€ YBEK JIAKO MOTr'yhe YTBPIUTH OlaKJIe je TaYHO
y oapebeHOM TpeHyTKYy 06aB/beH pasroBOp IPABHO j€ PEEBAHTHO YTOIMKO IITO O-
HEKJIE MeHa ycTaskeHa MpaBiia O 3aK/byUrBamy YrOBOpa MyTeM “‘o0myHor’” TenedoHa.
INurame ce cBOAM 3aMpaBo Ha TO KOJNUKO CE 3aK/by4BaHk€ YTOBOPA IMIyTeM MOOMIHOT
TeneoHa MOXKE MOABECTH IIOf] MIPaBHA MpaBWiIa “KJIACHYHOI 3aK/bUMBAH-a YrOBOPA
myTeM TenedoHa.

Y KacuyHOM Ha4MHY 3aKJbyUMBam-a II0CJI0BA TeJe(POHOM OCHOBHU MPOOIIEMH CY
BpeME I MECTO 3aKIIyderha YTOBOpa, IUTAKE PU3UKA KOJI YCIIOCTABIbaba BE3€ U IPEHO-
ca o0aBelITema, JOKa3UBakhe IIOCTOjaba Pa3sroBopa U HEroBe CafpKuHe, yTBphUBae
UJEHTUTETa CAarOBOPHIKA 1 IIUTAkE 3afJ0BOJEEHa (hopMe yroBopa.

Behmnna npaBa u Teopumja cMaTpajy yroBop 3akibydeH TenehoHOM (Kao M Tele-
NPHHTEPOM HJIH HETIOCPETHOM Pajiio BE30M) Kao YroBOp KOjH 3aKJbYUyjy IPUCYTHA JIN-
1a (CTBOpeHa je (huKImja ja Cy CTpaHKe, YCIe HeIOCPETHOCTH 1 BPEMEHCKE HCTOBpe-
MEHOCTHY KOMYHHKAIIHj€e, y ICTOM MONOXKajy Kao Kafa 6 ce (pU3UKy HaJla3wie y UCTOM
IpoCTOpY); OmIydyjyhe je ia Cy cTpaHKe, YIPKOC YIOTpeOr KOMYHIKAIMOHHX CPeficTa-
Ba, Y HENOCPENHOM KOHTAKTY, Te fia je Moryha HelpeKuHyTa BpeMEeHCKa y3aCTOMHOCT
u3Mehy u3jaBe, IEHOT MpUXBaTa U peakiidje Ha Ty u3jaBy (OBO je CTaB M HaIIIeT [paBa —
qiad 40 ctas 2 300).
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3aKOHOIABCTBO He ypebyje N3pMInTO 3aKIbYUMBahEe YrOBOpa MOOWITHAM Tenedo-
HOM 1 TenedpakcoM. Ho, HaBeeHa npaBmiia y Hauery MOT'y ce IPOIIAPUTH U Ha OBA TeX-
HW4Ka cpefictBa. Kom MoGmHOT TenneoHa paay ce 0 HaUMHY ayAMOKOMYHUKAIIH]e KOjU
j€ yHnopenuB ca KJIaCHYHIM TeJIe(pOHUPAr-EM, a TEXHIUKY MPEICTaRba YCIIOCTARHAE
1 MOCTOjarhe Be3e KOMOMHAIMjOM PEHOCA CUTHAIIA IO SKUIW W PaJIo TajTacuMa (KOM-
OuHanmja TesiepoHa i paguo Be3e ). MoOGHIHIM Teie(hOHOM MOXKE Ce KOMYHHIIUPATH Ca
APYrUM MOOWITHUM TeJIe(hOHOM, alld 1 ca KITACHYHUM TeJIe)OHOM; OBO je JOaTHH apry-
MEHT 3a cTaHoBHINTe Aa WiaH 40 3aKoHa 0 OOIMTalOHNM OJHOCAMA BasKH M 32 MOOHII-
HE TenedoH. Jo cmyHor 3aK/byuka MosKe ce Iohu 1 3a Teltedhakc , OWo Ja je Be3aH 3a
MOOWJIHY MY KJTacyHA TenehoH (Tenedakc Kao OONMK Tene(hoOHCKe KOMYHUKAIMje
KOjY BU3YEITHO 00aBEIITeHe MONIMBAOLA TPEHOCH SKULIOM).

3a yTBpbuBame BpeMeHa 1 MecTa 3aKJbydlBakha YroBopa m3Meby IPHUCYTHIX JInIa
y jYrOCJIOBEHCKOM TIpaBy Baxke NpaBmia yTBpheHa wiaHoM 31 cras 2 300. Osowm je
O7IpeiOOM HPOIIVICAaHO /1A je YTOBOP 3aKJbYUYEH Y MECTY Y KOMe je MOHyAMIAL IMao CBOje
CETIMIIITE OTHOCHO CTAJHO NPEOUBANIMIITE Y TPEHYTKY Kaja je 1ao MOHyAy. Y TeopHju
¥Ma MUIUBEHA 12 C& MECTO 3aKJbyJeHha KOJ] YTOBOpa infer praesentes CMaTpa MeCTO Y
KOME je U3BpIIIeHa Moclefh-a pajiiba Koja je JoBela 1o HacTaHKa yropopa (y cucreMmuMa
KOjH, Kao HaIll, IPUXBAaTajy TEOPH)y TpHjeMa, TO je MECTO y KOME je MOHyIMIaI] IIPIXBa-
THO U3jaBy OHYbHEHOT fla MprxBaTa MoHyfy ). Kao n3yserak oy OBOr npasuia y TeOpHju
Cce HaBOJM 3aKJbYUMBaH-E YTOBOPa TeIe(hOHOM U TEIIEKCOM, KOjH Ce, IITO Ce THIE Bpe-
MeHa 3aKJ/byunBamha, M3jeHaYaBajy C yroBOprMa KOji Cy CKJIOIUbeH! n3Meby IpucyT-
HIX CTpaHaka, a y ITOIVIe[ly MecTa 3aKJbydrBamba, ca OHIMa 3aKJbydeHIM nu3Meby oncyT-
HEX 0co0a (HO, OBM KPUTEPHjyMH 3a HaBEfieHy IOJeNy Cy BHILE IparMaTHyHe HEero
npasHe npupoyie). Hasenena onpenda 300 je, y morveny Mecra 3akJbydera yroBopa,
JVICTIO3UTHBHE TIPUPOTIE - OfpeNiOe ce MpUMEYjy OHAa Kajja CTpaHKe HeIlTO APYro He
yroBope. OBaKBO peryicame, Koje MECTO 3aKJ/byUrBamha YTOBOpa BesKe 3a CEUIITe
jemHe off cTpaHaka, a He 3a MECTO Y KOME Ce YTOBOp HUCIYHaBao, OArOBapa MOIEPHAM
pelIenMa 1 y yIOpeJHOM TIPaBy, a Kao MPaBMIIO je cagp:kaHo 7 y HareM MebyHapoy-
HOM IIPEBATHOM IIPABY - KOJI ofjpebrBarka HayIesKHOT IpaBa 3a yTOBOPHE OAHOCE ITyTeM
KapakTepucTiyHe npecranyje (wiaH 20 3akoHa o pelaBamy cyKoda 3aKOHa ¢ MPOIH-
cuMa JIpYrux ipkaBa y ogpebennm ogHocma).

3 HaBeqieHOT POM3IIIA3K fJa MECTO 3aKJbyuera YToBOpa He Ou Tpebaio a Oyfe
mpoGieM HE Ko MOGIITHOT Tesiechora. OKOIHOCT ja anapaT Hje MpUIBpIIheH Ha He-
HNOKPETHOCT 1 Jia ce JIHIle Koje ra ynorped/baBa Kpehe U3 Mecra y MecTo, Huje IIpaBHO
pelleBaHTHA ca CTAaHOBHWINTa OofpehnBama MecTa HacTaHKa yroBopa. [lorpe6Ho je Har-
JIACUTH Jia je OIydyjyhe CefuinTe OfHOCHO CTATHO NPEOUBATMINITE KOPUCHIKA MOOUII-
HOT TelnedoHa.

Texanuka mprpona TenedoHa Kao CpeficTBa KOMyHHUKAIH]jE Y3POKYje HEKe CIelH-
¢puune poGneMe Koju ce ofipakaBajy 1 Ha IIPaBHO NOAPYYje; OBO IOceOHO BasKH 3a KO-
MYHHKAIH]y MOOWJIHIM TeJTepOHOM KOJ| KOra je Be3a MPWIMYHO pru3udHa (TIPeHOC, MO-
ryha Be3a Ha PEBO3HO CPENICTBO, M3BOP EHEPrije, HaulH NPEHOca CUTHANA, HETOKpHBe-
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HoCT ofpehene Tepuropmje curnaaoMm). Kom TeneoHcke KOMyHUKAIHjE CE jaB/bajy
IpeIlKe ¥ CMETELE KOJ YCIIOCTaB/bakbha BE3€ WK MPEHOCA 00ABEIITE A,

Y norneny Moryhux cMeTisH Ha Be3ama (HejacHohe y mopenocy u npekun) Beh cy
m3rpabeHa ofipeheHa npapHa npasmia y Be3U ca 3aKJbyINBamheM MPABHUX mociioBa. Ta-
KO, TIOHYJIa He CTBapa MpaBHE MOCIIESHIE aKO je Be3a IMPEKMHyTA IIPE Hero IITO je TOHY-
Ha caomuTeHa npmmaorny. [ToHyna mMa, yeen mpe3yMImje 3akibydera yropopa n3me-
by nprcyTHIX, yIMHAK caMO aKo je IpuMarall uyje, a IPUXBaTame MOHYJE CaMO aKo TO
qyje moHynmIan,. AKO je Be3a MPEeKUHyTa Npe Hero IIITO je apecaT AOIyHHO 13jaBy, Hbe-
TOB NOJIOXKa] HUje CIOpaH, jep Jpyra CTpaHKa HUje 4dy/ja M3jaBy O IPHUXBATy MOHYE.
Anm, moHarame monybayda Koy o0aBellTaBama apecara o IPeKuIy Be3e MOXKe UMaTh
MpaBHY NIOCTIEMIY KOja ce 3aCHMBA Ha culpa in contrahendo v 61 TO clipevaBaio No-
Hybaua fja Herupa IocTojame IOHYE.

Kon npocybuBama nocienuia nmpekuga 1 HejacHoha KOJ pa3roBopa, KOPUCTH Ce
Teopuja pu3uKa. [IoHyqmIal, Kao HHAMjaTop TPABHO PEIEBAaHTHE BOJbE 32 3aKIbYUH-
BamkC YrOBOpa MOpa CHOCUTH TIOCIIEuIe M300pa ! YIoTpeGe KOMYHHKAIIF]CKOT TTOMO-
raja. OH MOpa padyHaTH ¢ MOTYhHM CMeTH-aMa U MPEKUAOM (KOl KOMyHUKAIIjE MO-
OuIHUM Tenle(hOHOM MOpa, Yclefi O0jeKTHBHO Beher pusuKa y nopebemy ¢ KilacCHuHIM
TenePOHOM, PauyHaTH M ¢ TaKO moBehaHuM pu3uKoM). 3aTO MHMIMjATOp MPEroBopa
MoOpa TOIIEPUCATH ¥ Makhe 3HaYajHe U Kpahe CMETHE M CHOCUTH PU3KK CBEHTYAITHIX He-
cropa3yma y TOKy mperoBopa. Taj je pu3uK MCKJbyJeH aKko je IO Heclmopasyma Wiu
CMETH:€ JIOIIIO YCIlel] KpHUBHIE CaroBOopHMKa. Jlakie, pu3uK 3a MPEeHOC MOHYJE je Ha
CTpaHM NOHyhava, a pU3UK 3a MPEHOC PUXBATa je Ha CTPaH! MOoHybeHora (y morery
yJIore cTpaHaka, He MOXe ce TIOhHM Of IPETINOCTaBKe /1A je je CTpaHKa Koja je yCIOCTaBH-
Jla Be3y oHybay, HUTH Jia je I03BaH! MIOHYheHn; HauMe, YJIore cTpaHaka ce ofipebyjy ¢
003MpOM Ha cafip:Kaj yroBopa — Mo3BaHu MOXKe OUTH 1 TIOHybad, a OHaj KOju NO3MBa aK-
LETTaHT).

IIpoGnemarrka JoKa3MBama MOXKe ce pa3MaTpaTH ca JiBa CTaHOBHILITA — TOKa3u-
Bamba MOCTOjama MPEroBopa 1 JI0OKa3MBarha HIXOBOT CafipsKaja.

Kon Tenedona ctpaHke HeMajy TIOy3IaHuX IOKA3HUX CPEACTaBa - IOKYMEHTE KOjU
Ou TOKa3MBAIH OCTOjakbe TIPErOBOPA, a IOKa3Ha BPETHOCT CBEIOKA je cyMmbuBa (Mafa
NIOCTOj TEXHIMYKa MOryhHOCT fla Tpehe e, npeKko oflaTHe CIyIIAINIE I T3B.
“crmkepccona” cyrra pazrosop). 300 muje mpey3eo Ommury y3ancy 30 Koja je caup-
>KaBaJia TIPaBWJIO JIa CTPaHKe MOPajy TIOTBPIUTH CaipsKaj CBOjUX M3jaBa pa3MEHOM IIpe-
MOpYYEeHHUX Mrcama, HajkacHuje ciiefieher pagHor 1aHa HaKoH IITO je u3jaBa Ouila gara.
Y noreny fokasmBama cagp:Kaja pasroBopa, IpoOIeMH ¢y HSHTIYHI Kao U KOJ AOKa-
3MBama OCTOjamka pa3roBopa yoIllTe, ¢ THM Aa ¢y MoryhHocTH 3a criopose Behe, jep ce
pamu o BeheM Opojy n3MeeHIX TIoflaTaka. Y TorJIely MICMeHe MIOTBP/E YCMEHOT JIOro-
BOpa IpeKo Tened)oHa BasKy MIPABIIIO f1a OBA MOTBpPAA HeMa KOHCTUTYTHBHA KapakTep
3a IPaBOBAJbAHOCT PENIEBAHTHE U3jaBe — YTOBOP 3aKJbYUeH Telae(hOHOM OCTaje Ha CHAa3U
MaKo HUje MOTBpHEH; 3a TPEHyTaK HAaCTaHKa YTOBOPA U 32 I-ETOB Cap:Kaj MEPOIABHY CY
MOMEHAT ¥ CaipKaj TeNehOHCKOT pa3roBopa.
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Tenedoncku pasroBop ce Bogu Meby oco6ama Koje ce He Buie. Ha Taj HaumH
WCKJbYUEHA je jeHa of MOTYhHOCTH Jla ce CarOBOPHUIM YBEpPE C KUM pas3roBapajy. 3a
3aKJbYUMBa-E MPABHUX TIOCITIOBA 3HAYAJHO je J1a Ce OroBapajy M Iocao CKIamnajy ocode
(WM BXOBM 3aCTYIHMIIM ) KOje TH IPErOBOPH 1 3aKJbyUeihe yTOBOPa KacHuje 00aBe3yjy.
Kop TenedoHcKor 3aKkibyurBama mocjaoBa crpaHka Moxke OUTH y 3a0yHU Y TIOTIIENy Te-
nepoHCKOTr Gpoja caroBOpHMKA, MOXKE IOTPEIINTH KOf| YCIOCTaB/bamka Be3e, Ipelka
MOKe HacTaTy y chepy Ha KOjy He MOXKe yTHIaTH (KOJI oniepaTopa Mpeske MOOHITHE Te-
nedonuje), a Moryhe cy u 3moynorpede TesedoHcKor amapara. Kox MOOMIHOT Telte-
(hoHa KitacnyHa MpoBepa ueHTU(UKAIF]e TIPEKO KOHTPOJIHOT MO3MBa Ha JIPYyrd Opoj
Huje Moryha. 3aro ce 3a0yHa y JIMIly He pa3Marpa Ha UCTY HAuMH aKo Cy CTpaHKe MpH-
CyTHE y HICTOM IIPOCTOPY WJIM aKO CY Y MOJTOXKajy Y KOMe ce He MOTY BUJISTH WITH JipyTa-
gymje upeHTrUKoBaTH. TO ce CTaHOBHMINITE MOXKE Pa3yMETH TaKo Jia ce Kof TejiehOH-
CKOT 3aKJby4UlBa-a yroBopa 3abyHa o JIMYHOCTH Npocybyje Kao Kajia ce pajy O 3aKIby-
YHMBamy MOCIIOBA TyTEM pa3MeHe Iucama.

MoGwHu TenedoH je cpeficTBO MofiepHe TexHonoruje. Kako je mpaBo ofpa3 npak-
ce, Tpeba OYEKMBATH YTHUIA] T HOBE TEXHOJIOTHjE HA MPABHO HOPMUPAHE 3aKIbY'IH-
Bama nocyoBa. [Ipu 3ak/byunBamy MOCJIOBA OBIM HOBHMM CPEJICTBAMA HJIE CE Ha IIPHX-
BaTame Pelleha a Cy YTOBOPH 3aKIbYIEeHN N3Mehy NpUCyTHHX, HaKo caMo Kao (PUKITH-
jy Koja y cebu cafipKul ¥ IPeTHOCTH U APYTor HAUMHA 3aKJbyUHBambha MociioBa — mMeby
oficyTHUX Jnia. MobwitHz Teredon camo jorn moBehasa oBakBy MoryhHocT. [Topen To-
ra, MOOWJIHM TellepOH TIOfpsKaBa joIIl jelaH TEOPHjCKU TpaBall — Jia y offHocy u3Meby
CIIOKEHOCTH MocyoBa (11a ¥ (hOPMAITHOCTH KOje OTY/a pou3miase) u Op3uHe 3aKIby4n-
Bamba MOCJIOBA, MPEAHOCT Jo0Hja Gp3MHa, IIITO OTpaHmIaBa (hOpMaTTU3aM.
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3 lIOMahl/lX nmpomnuca o noc/;iosamy ¢ca HHOCTPAHCTBOM

IIpaBo cTpanamna Ja n3Bojie HHBECTHIHOHE pajgoBe y Jyrociasuju

Ilop MHBECTHIIMOHMM PajiOBAMA Y jYTOCIIOBEHCKOM IIPABy OfHOCHO IIPaKCH MOofpa-
3yMeBajy ce IOCJIOBH IPOjeKTOBama, rpaberma, NCIIOpyKe OIpeMe M CBe KOMOMHaIMje
OBHX TIOCJIOBa OHOCHO yciyra. ITojaM m3Bobera MHBECTHIMOHNX pafioBa Y MHOCTPaH-
CTBY OMO je fAeprHUCaH y paHUjiM Bep3ujamMa 3aKoHa O CIIOJbHOTPrOBUHCKOM IOCIIOBA-
By (13pajia eKCIiepTr3a 1 CTYANja, MTHBECTHIMOHNX porpama, CBUX BpcTa IpojeKkara u
Apyre NHBECTHIIMOHO-TEXHIYKE NOKYMEHTaluje, N3Bohemke NCTPasKHIX pajioBa, N3BO-
beme rpabeBuHCKUX, rpabheBHHCKO-3aHATCKUX, PYAAPCKUX, XUPOTEXHIIKIX W PYTHX
panoBa, M3BOheH-e NHCTATAIMOHNX M MOHTAXKHHX PajioBa, M3rpajiiha KOMILUIETHHX 00je-
Kara U yrpajba onpeMe, IpyKame CTpy4YHe IIOMOhH Y TOKY M3BObera pafoBa uTh.); ¥
jemHOM Iepuofy je MOocTojao U noceGaH 3aKOH O U3BOhEmY MHBECTHUIMOHUX PaioBa y
nHocTpaHcTBy. Ho, caga Baskehu ciossHOTproeuHckn 3akoH (Ci. et CPJ 46/92,29/97
n 59/98) ce e ymymra y onpebuBarme nojMa n3Boberma NHBECTHIMOHNX pafioBa, Beh y
yiany 22 craB 2 camo ofipebyje a ce n3Bohere MHBECTULMOHUX PajioBa MOKe 00aBIba-
TH Y HHOCTPAHCTBY, T€ 1a C& OBaKBH PaJiOB! MOTY YCTYIIUTH CTPAHOM JIMIY Y 3eMJBH; Y
o6a ciryJaja, n3Bobere MHBECTAIMOHNX PajioBa CBPCTaBa Ce y YCIyre y CIOJbHOTPro-
BHHCKOM ITIPOMETY.

ITpema 3aKkoHy O CIOJEBHOTPrOBUHCKOM IIOCIIOBakbY CTPAHOM JIMITY €& MOXKE YCTY-
NIMTH U3BOHEhe MHBECTUIVIOHNX PajioBa Kao M NOjeIMHAX PafoBa Ha MHBECTULOHOM
oOjekry (wriaH 22 ctaB 2 u wiaH 25) (0BO pa3iMKOBamke Ha N3BOHEHE MHBECTUIMIOHIX
pafoBa ¥ U3BOheme MOjeqMHNX PajioBa Ha MHBECTULMOHOM O0jeKTY HHUje CAaCBUM jacHO,
jep je HeCyMILHBO fia ce U MOje[IMHI PaJioBH MOTY CBPCTaTH Y MHBECTHIIFIOHE PajiOBe).
YcnoB 3a ycTyname pafoBa CTpaHOM U3BObady je IPEeTXOJHO CIPOBEIECH NOCTYIIAK HaJl-
MeTama; HaJ]MeTamhe MOsKe OUTH jaBHO (jaBHM ITO3WB CBUM 3aMHTEPECOBAHUM INOHYba-
YrMa) WK IyTeM NPUKYIUbaka MOoHyfa o oupebeHor Gpoja monybada. OBaj moctymak
ce, IpeMa OfipeNiON CIIOJLHOTPrOBIHCKOT 3aKOHA, CHIPOBOAY Y CKJIaJly ca IPOIIcIMa Ko-
ju ypebyjy mocTynak jaBHOT HaMeTama 1 MPUKYIUbakka TIOHy/IA (TO MOKe OUTH perys-
JIMYKY TIPOIHC KOju ypehyje Mareprjy marpase oGjekara).
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YcnoBe 3a ycTyname NHBECTUIMOHKX pajioBa CTpaHOM m3Bobauy ofpebyje cam Ha-
pyumnai. ITpu Tom, mHBECTUTOP MOpa MpeABHUeTH 00aBe3y CTpaHOT N3Bohaya f1a y3 Mo-
HyHy ITOJIHECE Y TapaHIMjy 3a ydelnhe Y HaMeTamwy, Tj. MOpa OPEIUTH OOIMK ¥ BUCUHY
kaymmje (wian 26 cras 1). OBOM rapaHImjoM ce, mpemMa MehyHapOIHOj TpakcH, jeMun a
he m3abpanu noHybau 3aKIbYYUTH YTOBOP Ca MHBECTUTOPOM IIOf] YCIIOBMMA M3 TTO3UBA
Ha HaJ]MeTame.

Ycryname pajoBa CTpaHOM M3BObady YCIIOBIBEHO je, IpeMa WwiaHy 26 cTaB 2 3ako-
Ha, ¥ JaBabeM OaHKapcKe rapaHiyje 3a oOPO U3BPLICH:E MOCa (3aKOH OBY FapaHIMjy
mecuHMIIIe Kao “rapaHiyjy 6aHKe 32 HaKHay IITeTe KOjy O WHBECTUTOP MOrao mpe-
TpIieT: 300T HEyPEIHOT M3BPIIICiha YTOBOpa Off CTpaHe u3Bohaua™). [Ipyru yciioB je ma
ce CTpaHOM M3BObady MOpa HAMETHYTH OTHOCHO J1a OH MOpa Jja IPUXBATH IPUMEHY jy-
TOCJIOBEHCKUX CTaHAAPAA, TEXHIIKIX HOpPMATHBA M HOPMH KBAJIITETA, OJHOCHO IIPUMe-
HY CTpaHUX CTaHIapia W HOPMAaTHBa aKo HWCY JIOHETH ONroBapajyhm jyrocioBeHCKU
npormcy. [Topen oBora, ycIioB 3a yCTyIamke pajioBa CTPaHI je 1a OBaj aHTaxXyje IoMa-
he m3BpIIHOLE HA TOCITY, ¢ THM 1a PYKOBOMIIIAL] ¥ HEOTIXO[HH CTPYUHballd MOTY OUTH 1
CTpaHH APKaBIbaHU.

IIpaBa u o6aBe3e momaher MHBECTHTOPA U CTPaHOT u3Bobaua ypehyjy ce yroBopom.
YroBop Mopa 6UTH y IMCMEHO] (DOPMU U YIIHCYje ce y moceGaH perucrap Koju BOH ca-
BE3HM OpraH yIpaBe HamIeXKaH 3a MOCJIOBE €KOHOMCKHUX OfJHOCA Ca MHOCTPAaHCTBOM
(wran 27). Pok 3a mpujaBy yroBopa pajgu yimica y rmoceban perucrap je 30 gaHa of gaHa
3aKIbyderha. O6aBe3a pujaBbUBama MOCTOjH 1 32 I3MEHE 1 IOIYHE YTOBOpA.

Crpann u3Bobau Moxe 6e3 orpaHmuer-a TpaHc(heprcaTH y UHOCTPAHCTBO Cpefl-
CTBa KOja OCTBapH 0 OCHOBY JOOUTH Off M3BObewa panoBa y Jyrociasuju (wian 42 3a-
KOHa O JIEBI3HOM ITOCITOBarbY ). Y CJIOB 3a TpaHc(ep je u3MHUpErhe CBUX AOCIIeNuX o0aBe-
3ay Jyrocnasuju.
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3a nokKymeHTanmjy

bankapcka rapannmja 3a o6e3oeheme Bpahama aBanca

(Y mooeay b6anrapcie zapariuje 3a uospahaj asarca eaemeHii 2apanylije cy to-
ceOHO U3080jeHLL paou 6efie lipe2aeOHOCIILL U AaAKULEZ CAZAe0a8aARA CBUX Oeilidba Koje
2aparyuja mopa 0a caopacu. Ilpuxasara je 2apariyuja 3a ilospahaj asarca (koo usspiiie-
Hba flocaa u3zpaorse), anu je upumep usabpar He 0a Ou ce aHaU3Upao 08aj obauk za-
paryuje, 8el 0a Ou ce loKkaA3an0 KAKO ce Heke, 0OCiia cllipoze 00pedbe 6e3ycao6He 2a-
PaHyije, MozZy OOHeKae YOaaxcuiliu, ipe ceeza ca yusmbem 0a ce cilpedu HeoupasoaHa
Hatlaaitia ilo 2apaHyuju — Ha ipumep, 06a8e3a KOPUCHUKA Od 0eiliabHO 00pa3noxcu c80j
3axities 3a unaharbe o 2apayuju, i103U8 HA HALlAAily iipeko Opyze GaHke, UowiBpOa
Opyze barke Oa je totliiluc Ha 3axitiegdy obase3yjyhu 3a kopucHuka zaparyuje. Iloutitio
Je y nuitiarby ZapaHyuja 3a asamc, Koja ce, o upasuay, iipeodje KOPUCHUKY Uipe HeZo
WO OH UAQIlIU ABAHC, PUKAIAHLL MOOEA CAOPHCU U KAAY3YAY 04 2apaHLuja ciliyila Ha
CHAZY UleK Kaoa asarcHa cyma 6yoe uciiaahiena. OHo WO ce y TeKCill Moxce 000ailiu
Kaoa je y uuitiarby a8aHCHA 2apaHylya, je 0a ce 2appanitiosanul USHOC cmarbyje ca Oeaul-
MUYHUM HoBpahidjem asamca — KOO YZ080pa 0 U3ZpaokU ilyiliem pasoarsa 0ead asamca
KpO3 MeceuHe cuitiyayuje. Texcill zaparyje Odje ce Ha eHZAECKOM je3UKY ca Ipesooom

Ha CPUCKU je3UK).
Payment Guarantee
Guarantor: BANK S.A.,
Principal: d.o.o.
Beneficiary: Ltd.
Contract and
obligation
guaranteed: The contract to which the guarantee relates (“the Con-

tract”); under the Contract, the Beneficiary (the Employer under the
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Amount and
currency:
Documentation

to support claim:

Expiry date:

Other conditions:

For

Contract) is obliged to pay certain amount of the Contract price as the
advance payment

aggregate, maximum amount of Guarantor’s liability: USD ___

as set out below

,199_
We, the undersigned, being the Guarantor under present guarantee,
hereby undertake, subject to no other conditions than those specified
in this document, to pay to the above Beneficiary upon his request in
writing any sum or sums up to an aggregate, maximum amount as
stated above, provided:
1) that the claim for such payment is received by us not later than on
the above expiry date;
2) that the claim is supported by a declaration of the Beneficiary that
the Principal has failed to perform the obligations under the Contract,
specifying in what respects the Principal has so failed, and that as a re-
sult thereof the Beneficiary, under the terms of the Contract, has beco-
me entitled to payment of money under the Contract;
(3) that, for the purpose of identification, the claim is presented thro-
ugh the intermediary of first rate bank confirming that the signatures
are legally binding the Beneficiary.
We as the guarantor will effect payment without any other delay than
that necessary for us to satisfy ourselves that the conditions specified
in this guarantee have been complied with, and not later than four
working days from the receipt by us of claim with documentation as
set out above.
This guarantee will enter into force only after the unconditional rece-
ipt by the Principal, on his account with us, of the sumof USD ____.

BANK S.A. Date:
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IIpesoo
I'apannumja 3a naahame
TapanT: _ _BAHKCA.
Hanoronasan: 71.0.0.
Benedummujap: JITh.
YroBop u 06aBe3a
3a KOjy ce rapaHTyje:YTOBOp Ha KOjH Ce TrapaHIja OFHOCH j€ (“YroBop”);no

N3noc u Banyra:
J[okymMenTanuja
y3 3aXTeB:
Ilepunop Bakema:
Hpyru ycioBu:

3a BAHK CA. JaTyM:

Yrosopy, Koprucank (Hapyumnan n3 Yrosopa) je oGaBesaH fia
ILTaTH U3BECTAH M3HOC YTOBOPHE LIEHE K0 aBaHC
YKYIaH, HajBUIIIU U3HOC I"apaHTOBE OTOBOPHOCTHL: YCI

KAKO je jaJbe HaBENEHO

o 199_

MM, nonenotnucanu, Kao ['apaHT 1o OBOj rapaHIyju, OBUM Npey-
3UMaMo, ¥ TO CaMO TIOf] YCIIOBAMA KOjH Cy CeNUbUIPAaHT Y OBOM
JOKYMEHTY, Aa IIaTiMo KOpUCHIKY, O HerOBOM IIUCMEHOM 3aX-
TEBY WIM 3aXTEBAMA, OUIIO KOjy CyMy O MAKCUMAJIHOT U3HOCA KO-
j¥ je Hampey1 HaBefie, O] YCJIOBOM:

(1) ma je 3axTeB 3a TakBO IWIahamke MPUMIbEH KOJT HAC HE KacHUje
Of1 HaIIpeji HaBefEHOT poKa [0 Kora rapaHIyja Baxu;

(2) na je 3axreB npahen n3jaBom Kopurenka ma Hanoropasar auje
UCIIYHHO CBOjy 06aBe3y 110 YTOBOpY, HaBOichu fieTalbHO y ueMy ce
cacroju Hanmorogasues mpomnyct, Te fa je ycnep Tor npomycra Ko-
PHCHUK, TIO YCIIOBAMA Y TOBOpa, OBNAlTheH a TpaXKu Iaharmbe u3-
HOca II0 YTOBOPY;

(3) na je, 3a cBpxe WeHTH(UKAIH]jE, 3aXTEB MOTHET MPEKO MPBOK-
nacHe OaHKe Koja he moTBpauMTH fa cy moTnucu obaBe3yjyhu 3a
Kopuchuka.

Mpu, xao rapasr, u3Bpihemo Iiahambe 6e3 APYror omiarama
OCHM OHOT OTPEOHOT Aia YTBPIUMO J1a CY YCJIOBH HaBEAIEHH Y OBOj
rapaHlIyji UCIYHEHY, ajli He KacHUje Off YeTHPU pajHa jjaHa Io
IpUjeMy 3aXTeBa ca JOKYMEHTAIjOM KAKO je Hallpey HaBefeHO.
Oga rapannyja he crynuru Ha cHary camo nomro Harnoronasarg
IIPUMH, Ha CBOj pauyH Kot Hac, u3Hoc o USD
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3aHUMIBUBOCTH

Y3 yBoheme eypa (eBpa?)

Eypo ce yeonu 1. janyapa 1999. OBaj notes goselhe O BEJIUKHUX IPOMEHA y IO-
ciIoBamy (Y TIOYETKY caMo Ha Gep3ama 1 y eJIeKTPOHCKOM TIOCTIOBamY), IOCEGHO Y jenia-
HaecT 3eMasba EBporicke yHHje Koje ce MPUAPYXKY]y €KOHOMCKO] I MOHETApHO] YHUjH Y
IPBOM Tajacy, Tj.oqMax of 1. janyapa 1999.

Y roroBuHcKuM Tahammma eypo he ce kopucturn op, 1.jyma 2002, mox he y “kom-
OvHaNMju” ca JIOKAIHOM BaiyToM 6uTa Beh of 1. jaryapa 2002. Y KeUrOBOJICTBY, BaITy-
Te 3eMajba M eypo Kopuctuhe ce nmapaneiHo Beh on 1. janyapa 1999, a op 1. janyapa
2002. eypo he 6utw jeuHu MOKa3aTelb.

Hoga eBporicka BaiyTa, Kaj gobe Bpeme (of 1. janyapa 2002), 6uhe myIireHa y or-
THIAj y HOBUaHMIama of 5, 10, 20, 50, 100, 200 u 500 eypa. CutHuju anoeHn 6uhe y Ko-
BanoM HoBity (1,2 u 5 eypa), a jenas eypo fesuhe ce Ha CTOTHHY €yPOLICHTH.

Crpyumsaliy 32 je3rK pelliaBaiy ¢y ITamke NMeHa 3ajeTHIUKe BalyTe 1 BIXOBa Ofl-
JIyKa IJIach ia uMe BayTe Tpeba fga Oyfie “eypo”, a He “eBpo”. [JoroBop je fa ume Bajy-
Te HeMa MHOXKWHY (makie, HempaBmwiHO je pehm: “Tlnahame ce Bpum y eypuma”, Beh
Tpeba: “Tlnahame ce Bpum y eypy”).

AHKeTe OKa3yjy Jja MHOTa eBpoIicKa npeny3eha He HaMepaBajy aa ucriahyjy pan-
HUKe y eypuma nipe nouetka 2002, oqHOCHO cBe 10K TO He Oyzie o6aBe3Ho. [Ipema nopa-
[Ma BEJIMKUX KOHCYJITAHTCKUX M OUTOPCKUX Kyha, camMo jemHa TpehmHa KommaHuja
HaMepaBa fa Hcriahyje HaMeIlITeHNKe Y eyprMa 1 Ipe Hero IITO ce YKUHY HallMOHAITHE
BaJIyTe.

Y norneny m3pakaBama IieHe pole y eypumMa, mocroje Behe pasimke meby npeny-
3ehnMa nojenmHnx 3emarba. Y HeknMa (Benrmja, Xomanmuja, JIykcemOypr) nonosuHa
npeny3eha nmnanupa ga Beh op mouetka 1999. o3HauaBa cBojy poOy y eypuma. Y ®pan-
nyckoj u Uranuju, mebyrum, camo jerHa neruHa npenyseha he To ypamuru npe 2000.
H3Bemrraju nmokasyjy y OBOM TOIIedy 1 pa3iuke um3Meby npenyseha koja npumapajy
pasHuM rpaHama npuspefe. llIBajijapcka Huje unan EBponcke yHuje, a 1992. Huje ce
NpUKI/bydrna H1 EBponckom eKoHoMcKoM mofpyyjy. Mebyrum, oBa 3emiba pa3maTpa
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MOTryhHOCT Jja eypo yBefie Kao JIErajHO CpecTBO Miiahama nopey ppaHka, IoroToBo y
MAJIONPOJIAjH.

Crpyumany cMaTpajy fa ce yBobemeM eypa CTBapajy HOBe MOryhHOCTH Ha Tp-
skutTy HoBIa y EBporckoj yauju. Ho, yno3zopaBajy oHu, TMeE ce OTBapajy Bpara u 3a
HOBE TojaBHE OOJMKe KpUMIHAJIA — HOBA BaJTyTa Y ONTHIA]y JOBOIH IO CATYyauja y KO-
juma mipemy3eha Mory GUTH npeBapeHa; cBe KIbyuHe (pMHAHCH]CKE OTepaliyje y OKBUPY
MpaBHUX JiIa (O pauyHOBOJICTBA [0 UCIUIaTa) Ouhe y ToM morteny oceT/buBe. CBECT O
OBOj BPCTHU PU3MKA jOIII HUje TIPUCYTHA Y CBMM CETMEHTUMA TIOCIIOBakba, a 3HAJIH YIIO-
30paBajy fa cy OCHOBHA MOJIpyYja pu3mKa cieneha:

- yIpaBJbamke CHCTEMIMA 32 KOHBEP3Hjy BayTa, TTie YaK HI HHTEPHU OUTOpH Hehe
Mohu f1a ce ogMax cHaby,

- peBape T3B. “‘cajlaMa TaKTUKOM™ (BpIIIE Ce MPOHEBEPE MAJIMX U3HOCA Y OKBHPY
BenuKor 6poja TpaHCaKIWja — IPOHEBEPEHN HOBAIl Ce CTaB/ba Ha MoceGHe padyHe, ca
KOjUX Ce KaCHHje KOPHCTH),

- mpeBape KofI ofo0paBarma KpeauTa,

- IpeBape myTeM Kommjyrepa (Manu 6poj npeny3eha uMa CONCTBEHe CTpYUH-aKe
KOj¥ CIIPOBOJIE MPOMEHE Y KOMITjYTEPCKUM CHCTEMHMA HEOTXOJIHE 32 KOHBEP3Hjy MO-
crojehux BanyTa y eypo; Kopuitheme CIoJbHIX KOHCYJITaHaTa OTesKaBa MpoBepy U KOH-
TPOIY pafa CTpydIrbaka KOju MOTY OWTH y CHTYalllju Ja ICKOpHCTe yuelthe y Ipmiaro-
baBamy crcrema ma 06e30efe KacHuju “yrmay’” 1 370ynoTpede THX CHCTEMA).
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I'nocap

Mebhynapoano npusaTHo npaso

(uspasu y maitiepuju MehyHapoOoHoz Upusatlinoz pasa Ha eH2AeCKOM je3UKY)

- applicable law — HafyIeXXHO, MEPOJIABHO IIPABO

- conflict of laws — cyko6 3akoHa

- conflict of jurisdictions — cyko0 (cyacke) HaJyIeXKHOCTH

- enforcement of foreign judgment (arbitration award) — u3BpIlieHE CTpaHE CYJICKE
(apOurpazkie OmjIyKe); B. recognition

- foreign element — ctpanu enemMeHar (y OTHOCY )

- foreigners — crpanum; legal position of ___ - paBHU TIOJIOXKaj CTpaHala

- international judicial (legal) assistance in civil matters - mebyHapoaHa mpaBHa No-
Moh y rpabaHckuM cTBapuMa

- jurisdictional immunities of states and their property — AMyHUTET Ip>KaBa U HUXOBE
MMOBHHE OJT U3BPIIIEIHA

- jurisdiction — HaNIEXHOCT CYI0BA; exclusive ____ - NCKIbYYNBa HAJIEKHOCT

- party autonomy in selection of the substantive law in contractual matters - ayTOHO-
MHja CTpaHaKa y n300py MaTepUjaIHOT PaBa y YrOBOPHAM OTHOCKMA

- private international law — MebhyHapOTHO MPUBATHO MPaBo; rules of __ (mpaBmia
MIIIT), sources of __ (u3sopu MITIT)

- public order — jaBHY TOpenak

- qualification - KBanuduKanyja

- reciprocity — pelUIpoIuTeT

- recognition of foreign judgment (arbitration award) — IpU3HAKE CTPaAHE CYMICKE
(apbuTpazkHe) OfIyKe; B. enforcement

- rights of foreign persons — ipaBa CTpaHUX JINIA; ___ to invest (IPABO 1a MHBECTH-
Pajy), ___ to have access to courts (IpaBo TIPUCTYIIA CY[IOBAMA), ____ fo aquire real pro-
perty (IpaBo [a CTIIY HEMIOKPETHOCTN), fo establish subsidiaries (paBo ocHUBamba (-
nmjana); restrictions (limitations) of the rights of — orpannYera mpaBa cTpaHana
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CYICKA IIPAKCA

Bepa Mapkosuh,
Cyouja BpxosHoz cyoa Cpbuje

CenTtenne n3 npecyaa Bpxossor cyna Cponje

Kon cyko6a cTBapae HaIe)kHOCTH H3Mel)y OMITHHCKOT M NpUBpeNn-
HOT Cy71a, 32 OlleHy HAJJIe;KHOCTH ONTHA je UMIbeHNIa KaJa je TyKeHn
OpucaH 13 perucTpa a He Kaja je oIjaBuo pammby

H3 obpasaoxcerva:

Onnyayjyhu o cykoOy Hajreskaocti Bpxosau cyn CpOwuje je Hamrao fa je 3a cybe-
e Yy OBOM criopy Hajieskan [TpuBpennu cyn v Beorpany. Ilpema oppen6u unana 15.
3akona o cygosmMa (“Ciyx6enu riiacauk PC”, 6poj 46/91) IpuBpemsu cyn cyau cro-
poBe u3 MmehycoOHIX mpuBpeHuX offHoca n3Meby npenyseha u gpyrux npaBHUX JUIA 1
m3Meby uManana pambu U [pYyrux HojeAnHala KOji y BUAY PErMCTPOBAHOT 3aHMMarba
00aBJbajy IPUBPENHY IENATHOCT W U3Meby MpaBHUX JIMIA ¥ UMaJialla Padbu U IPYTHX
MojeIMHAIA KOjH Y BUITy PETUCTPOBAHOT 3aHAMarha 00aBIbajy PUBPEHY IENATHOCT.

W3 npepber mponsmiiasu Ja je 3a OleHy HaVIEXKHOCTH OTPEeOHO LIEHUTH U 00jeK-
TUBHU U cyOjeKTuBHU KpuTepyj. Hema cyMmbe a je KOHKpeTaH CIop Mpou3aliao u3
NPUBPEAHOT OfJHOCA TY:KHOLa 1 MMaola paje. [Ipu Tome je o 3Havaja YnmHeHmIa Ka-
71a je BIIaCHUK caMOCTaJIHe TPrOBIHCKE pajibe OprcaH U3 perucTpa a He Kajia je OfjjaBio
pammy. Kako je [IpuBpennn cys JOHEO pelliee caMo Ha OCHOBY H3jaBe TY:KEHOT Jia je
OJ1jaBHO pajiiby TO HAje MOy3AaH 3aKibydak IIpuBpenHor cypa fia je y BpeMe IOHOIIEHha
TY>K0€ TY:KeHH NIMao OfjaBIbeHy paby. UnbeHulla fa je Ty>KeHH OfljaBuo Padiby HeMa
3HaYaja JOK TY>KEHH He TIOfJHECE Pellehe KOjIM JIoKa3yje fia je OprcaH U3 perucrpa a To
3HAYM J]a ce CTBapHA HAUIEXKHOCT MMa IEHUTH IIPeMa MOMEHTY TTOJHOIIeha TYXK0e ¢
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003MpOM Ha YMEHCHUITY Kaja je OpucaH U3 perucrpa. AKO 0 MOMEHTA TOJHOIICHA
Ty>k0€ HUje TIOHETO pellieke 0 Oprcamy M3 perucTpa oHfa je HagieskaH [IpuBpenHu
cyn. I[Ipema Tome, Kojt cykoOa CTBapHE HAJIIEXKHOCTU M3Mebhy OMIITHHCKOT U IPUBPEN-
HOT Cyfa, 32 OLICHY HaJJIe>KHOCTH OUTHA je IMIhCHUIA Kafia je TyKeHHN OprcaH U3 Peru-
CTpa a He KaJia je OfljaBho PaJIEby.

(Pererse Bpxosuor cyna Cpouje y Beorpany, P.I123/98
on 22.7.1998. ropune).

M3 3akoHcKoOT ORIamhemha cTeYajHor YIPAaBHAKA 1a 00aB/ba NOCIoBe
KOjH Cy NOTpeGHM a2 GV ce CIpPevYwIo HACTyName IITeTe Hajx cpef-
CTBHMA Xy KHUKA IIPOM3IIIA3N /1A ce MOJ] THM NOApPa3yMeBajy 1 PaBHy
TIOCJIOBH KOjU KOPUCTE TY:KHUKY. Y OKBHPY THX NPABHUX MOCJIOBA a Y
3aLITATH HHTepeca TY;KHNKA CBAKAaKO 0M Gwio n opnamheme 1a cre-
YajHU YNPABHUK MOXKe aHraKOBATH H aBOKATa 32 00aB/balbe TAKBe
BpCTe NMOCJIOBA 32 Koje Hilje CTPY4YaH.

H3 obpasaoxcerva:

BpxoBHU cyH Hamasm ia ce OCHOBAHO y 3aXTEBY 32 3aIlITUTY 3aKOHUTOCTHU MCTHYE f]a
je mpyrocreneHu Cyy yIMHIO OUTHY TOBpeny U3 WiaHa 354. cras 2. Tauka 7. 3T1I1 y Be3n
ca wianoM 98. 3T1I1, ca kojux pasiora je oOHjaHO PellleHhe YKUHYTO.

OCHOBaHO ce y 3aXTeBY HCTUYE JIa je APYTOCTENECHH CY/I Y CITy4ajy CyMEbE 71 je aiBo-
KaT HeOBJAITheHO TIOfIHEO KaJIOy WM J1a HHje TIPIIOKNO yHoMohje, 610 my>KaH fa aj-
BOKaTa I1030B€ Jja TOJHEece ITyHOMOhje I [1a T030Be CTPAHKY /la Ce U3jacHU a JIM HaK-
HajiHO of1o0paBa U3BpIIIEHE OBE IapHUYHE pajibe. Kafa ApyrocTeneHu cyy 0Bako Huje
MOCTYNMO YYMHUO je ONTHY moBpeny n3 wiana 354. cras 2. Tauka 7. 31111 jep je Ha Taj
HAYMH OHEMOT'YhHMO CTpaHKy J1a YYEecTBYyje y JPYrocTeNeHOM TOCTYNKy Oymyhu fa je
CTpaHKa MorJIa Jia OfoOpH pajiiby U Kajja kayioy Huje TIOIHEIIO OBTaTheHo JInIle.

OcnM Tora Iorpeliias je craB JPYrocTeNeHOT Cyfja fja CTeYajHl YIPaBHAK HITje MO-
rao aHraXoBaTH aJBOKaTa 3a 3aCTylame CTeYajHOT Iy>KHUKa 0e3 CarilacHOCTH CTedaj-
HOT cyayje win crevajHor Beha. OBo ca pa3nora IITo je ofpeaooM unana 60. IuTHpaHor
3aKOHA Y OKBUPY OBNaIhera CTe4ajHOT yIpaBHHKa IPOIICAHO Jla CTeYajH! YIIPaBHIK
PYKOBOZIH TIOCIIOBMMA [IY>KHHKA M 3aCTYIIa Y>KHIKA. AKO CTE€YajH! YIIPAaBHUK MMa 3a-
KOHCKO OBNaIheme Jla 3acTya Ay>KHWKa OHfla OH TO CBOje OBNAIIherme MOoXKe MyHO-
MohjeM IpeHeTH 1 Ha afgBokara. Ca THX pa3iiora ApyrocTeleHu CyJ MOrpelHo 3aKIby-
Yyje [a je cTeyajHOM yIpaBHUKY Omiia MOTpeOHa CarflaCHOCT CTEYajHOT Cyfifje OMHOCHO
credajHor Beha 3a aBame myHoMohja agBokaTy. OcuM Tora 1 Io ofpeadu uiaHa 61.
3aKkoHa O MPUHYAHOM MOpABHAY, CTEYAjy U JIMKBUAALMUA M3Meby OocTanux IOcioBa
CTevajHH YIIPaBHIK je Ty>KaH jja ce Kao jodap MPUBPEHIK CTapa O OKOHYARY 3ariode-
THX a jOII HEM3BPIIIEHNX MOCIIOBA TY>KHIKA Kao 1 II0CJIOBa MOTPEOHNX f1a 61 ce crpedn-
JI0 HACTyTame IITeTe Haj| cpeficTBAMa y>kHuKa. Creniehn craB je fja ce crapa o ocTBa-
p¥BaEby OTpaXKMBamka My>KHFKA. 113 3aKOHCKOT oBnartherma cTedajHor yIpaBHAKa /1a
00aBJba MOCIIOBE KOjU Cy NOTPEeOHHU f1a OU ce CIPEeYmsIo HACTyIame IITeTe Haf Cpef-
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CTBMMa Jy>KHUKA IPOM3IIIA3H f1a Ce TIOJ] THM ITOfIpa3yMeBajy 1 MPaBHU ITOCIIOBH KOjH KO-
pHCTE Ty>KHUKY. Y OKBHpPY THX IIPABHUX MOCIIOBA a Y 3AIITHTH MHTEpeca Ty>KHIKA CBa-
Kako 6u O6wiio m opnamihene Jja CTeUajHl YIPABHUK MOXKE aHTaXKOBATH U alBOKaTa 3a
00aBJbarhe TAKBE BPCTE ITOCIIOBA 32 Koje Huje cTpydaH. Hu jemHoM onpendom 3akoHa o
MIPUHYTHOM TIOpaBHAKY, CT€Uajy U JINKBUAMjY HUje ipeBrubeHa 3a0paHa Jla cTeuajHu
YIPaBHUK HE MOXKE aHraKOBaTH afBOKAaTa 3a 3acTylame MHTepeca Ay>KHUKA Y TTapHH-
[jama Koje ce Bojie moBofgoM crevaja. OTyfa je orpelHo CTAaHOBHIITE IPYTOCTENEHOT
CyJia J1a je 3a laBame MyHOMOohja aJJBOKaTy CTeYajHOM yIPaBHUKY MOTpeGHA CarjlacCHOCT
CTEUajHOT CyArje OTHOCHO cTeuajHor Beha.

(A3 pemema Bpxosror cyma Cpouje, I133. 2/98 op
1.4.1998. ropuse)

IToBpahajem poGe-Kad0Ba — TY:XKEHH OPraH je YCIOCTABHO CTam-e
Koje je OWIo nmpe Hero IITO je MITeTa HACTATIA U TYKIWIALl YCIOCTAB-
JpameM npehannber cTamba OTKIOHHO je O0HYHY IITeTy WM CTBAPHY
LITETY Y CYNICTAHIM, ¥ HEMa NPaBo Ha Behu M3HOC 0GM4He 1ITETE.

U3 obpaszaoncerva:

OcuM TOra HIDKECTENIEHU CYROBU TAaKObe HUCY OOpa3lOXKWIM Ha OCHOBY KOje
onpende 3akoHa [OCybyjy TyXuoly OOMYHY IITETY IO Hala3y BellUTaka y U3HOCY Off
163.799,93 nuHapa Kafa ce U3 cnuca BUAM a je TyXuoly noBpaheHa ofy3eTa poba y
normyHocTy. [Tpema ofpen6u wiana 185. 300 ofroBOpHO JHIIE je Ay>KHO ia YCIIOCTaBU
CTame Koje je OIIo Ipe Hero 1ITO je mreTa Hactana. [ToBpahajem pobe — kabioBa — Ty-
>KEHM OPr'aH je YCIOCTaBHO CTake KOje je OUIIO Ipe HEero IITO je IITeTa HacTalla U TYKU-
JIar yCHocTaBlbambeM Npeballlber cTama OTKIIOHHO je OOWYHY INTETY WM CTBapHY
LITETY y CYIICTaHIM, M HeMa IpaBo Ha Behn M3HOC OOWYHE IITETe.

MoryhHocT 3apajie KojuMy BellITak HaBOfH Y JIeNTy KojuM o0pasiaske OOMYHy IITe-
Ty MOXe Ce eBEeHTYaJIHO IIPUXBATUTH CaMO Kao HEK! Off eJieMeHara 3a yTBpbuBame n3-
MakJie KOPHCTH alli He ¥ 32 o0MuHy mreTy. OOMYHA IITeTa pelapupaHa je MOBPaTKOM
pobe.

(U3 perrerba Bpxosuor cyna Cpouje ITpes. 486/98 on
16.12.1998. ronuse).

Camo npoceyHoj peaHoj yroBOpHOj KaMaTH cyA hie npykutu cyacky
3amrrury. He MoxKke yKuBaTH CyJcKy 3allITHTY OHA KaMAaTa Koja TYXKH-
oIy IOHOCH Hecpa3MepHy MIMOBHHCKY KOPHCT.

H3 obpasaoxcerva:

3 crica nponsmiasy fia je mpefMeT criopa TyXXKmiauke OaHKe HariaTa JocIenor
kpepura y u3Hocy of 20.000 muHapa um obpadyHare Kamare IO YTOBOPEHO] CTOMH Off
20% meceuHo Koja 3a iepuop of 23.4.1996. rogune 1o 31.7.1997. ronuHe U3HOCH YKYIHO
303.492,10 puHapa Tako Aa je YKyIHO yTY:KEeHO NoTpakuBambe 323.492,10 nuHapa.
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IIpBocrenenu cyp je yCBOjUO OBaj 3axXTeB M 00aBe3a0 TYKEHOT J1a Ha OBaj U3HOC
IIJIaTH ¥ TIPOIECHY KamaTy y BUCHHM yroBopeHe kamare noueB off 1.8.1997. ropune Kao
JlaHa BeIlTavena.

TyKeHU je TOKOM CIopa UCTHIAO0 J]a Ce Pajid O U3Y3ETHO] BUCOKOj YTOBOPEHO] Ka-
Maruy, fia je UCcTa MPOTHBHA HMENPATHBHIM NPOIVICHMA, /1 je POTHBHA OPENON WiaHa
399. 300 u kao TakBa He3akoHHTA. [IpBOCTENEHN CyJT O TOM IPUTOBOPY TYKEHOT HHUje
120 HIKAKBE pa3iIore.

JlpyrocreneHu cyy je HOBOTOM HCTHIA-a UCTUX MPUTOBOPA JIa CE PaJii O BUCOKO]
YTOBOPEHO] KaMaTH Ja je UCTa IPOTHBHA 3aKOHY, HABEO 14 CY OBH HABOMIU TYKEHOT Oe3
yTHULAja.

TyXeHn y peBU3Hj1 UCTHYE /1A je TOOHjaH!M MpecyIamMa NoBpeheHO OCHOBHO Have-
J10 rpabaHCKOT MpaBa — HAYEIo jeTHAKIX BPETHOCTH JIaBarha — /14 je yTOBOpEeHa KaMaTHa
CTOIa MPEBHUCOKA W HeyoOMJajeHa y TIOCIIOBHOj MIPAKCH M Ka0 TaKBa IIMEKYIaTHBHA T
TYKEHH UCTHYE H-CHY HUAIIITaBOCT. Ha OBy HUIIITaBOCT M MOcTymajyhu cyp je Tpe6aro fa
nasu 1o cinyx0eHoj gy>kHocTd. OchM Tora cMarpa Jia je IOTPeIHO IPUMEBEHO MaTe-
PHjaJHO MPABO Kajia HISKECTENICHN CYOBH HUCY Pa3jaCHIIN UMFHCHUIE Y BE3H €A yIo-
BOPHOM KaMaTOM Yy Be3H TOTa JIa JI je OHAa YTOBOPEHA Ha MECEYHOM WJIH TOIUIIEHEM HH-
BOY a YKOJIFKO je YTOBOPeHa Ha MECEYHOM HMBOY OHJIA CE A O M3Y3€THO] BUCOKO]j Ka-
MaTH KOjy je cyf] TpeOasio ja yMamu.

PeBmsujy TykeHOT je nmoapxkano u PenyOimiko jaBHO TY>KHJIAIITBO CBOjJUM M3jalll-
BemheM HaBojiehn fja cy moGujaniM npecyama noBpebena Hadena u3 wiana 12. 13. u 15.
3aKkoHa O OONUTaOHMM OFHOCHMA T€ [ia Ce Pafiyl O KaMaTH KOjoM je YTOBOpeHa He-
cpa3MepHa IMOBMHCKA KOPHCT ¥ TO IVIEAaHO KPO3 Kypc MapKe IpeMa BpeMeHy 3aKIby-
YMBamka YroBOpa O KPpeauTy Ty:KeHH je ayroBao 6.600 [IEM a mpema mocTaBbeHOM
TY>KOEHOM 3aXTeBY AT Ty:KeHor n3Hocu 53.915 [IEM a y BpeMe IOoHOIemha IpyrocTe-
MIeHe TIpecyfie ca MPOIECHOM KaMaToOM IO YTOBOpPeHOj MeceuHo] cromu of 20% Taj myr
m3Hocu 333.830 JIEM. [lakite, KpaTKOpOYHH KPEIUT KOjH je ofoOpeH y anpmty 1996. n
Koju ofroBapa uzHocy of 6.600 [TEM ny>kauk 6u Ha qaH 1.6.1998. ronure Mopao fia mia-
TH M3HOC Y AUHAPCKOj potuBBpegHocTr off 333.830 [IEM. Ty:XumamrBo 3aKkibyuyje y
CBOM H3jalllibeihy [la TaKaB IPaBHY 1TOCA0 HE MOKeE /1a Y3KUBa CYACKY 3allITUTY Te OH ce
IpaBa IMOBEPHOIIa MOpaJla OrPAHIIUTH OArOBapajyhiM pa3yMHUM HHCTPYMEHTHAMA TO-
Mohy Kojux 6u ce ycIocTaBuiIa HapyIlieHa paBHOTEXa YTOBOPOM O KPEIUTY a YTOBOPY O
KpEAWTy BPaTHO H-ETOB OCHOBHHU CMIICA0 HITO ce m3Meby ocranor Moxke ocTrhy U Ju-
MUTHPaHk-EM YTOBOPHE KaMaTHE CTOIIE U TO HAjBHIIIE IO BUCHHE TPKUIIHE KaMaTHE CTO-
me.

BpxoBHu cyj1 Hajla3u Jla ce OCHOBAHO PEBU3MjOM U M3jalllihelheM PenyOnmikor jaB-
HOT TYXXIWIAIITBA UCTHYIE f1a Cy TOOHjaHuM TIpecyfiaMa noBpehena ocHoOBHa Havena rpa-
bancKkor nmpasa 1 TO jefHaKe BPEJHOCTH /laBarha M CABECHOCTH M MOIITEHHA.

YroBopHe ofpende 0 BACHHM CTOIE YTOBOPHE KaMare m3Mehy cTpaHaka yKuBajy
CYJICKY 3allITHTY Camo JIOTIIE IOK MOCTOjU cpa3Mepa m3Meby nmpecramija a 3a yroBopeHy
Hecpa3MepHY IMOBIHCKY KOPHCT CYJI je OBalheH 1a MpUMEeHH YTBpHEHO HAveNo orpa-
HUYEHOCTH CTOIE YTOBOPHE KaMaTe YCTaHOBIbeHe wiaHoM 399. Kako je TyxKeHu TOKOM
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MOCTYIIKA TPUTOBAPa0 BUCHHH CTOIE YrOBOPHE KamaTe CYJ je oBnaimheH Jja IIOBOJOM
NPUrOBOPA TY:KEHOT MPY3KHU CY/ICKY 3aIITUTY KAMAaTh KOja OAroBapa MpOCEYHOj PEasIHOj
KaMaTHO] CTONM 3a TakKBy BpCTy mocnia. PeasHa Kamara mofgpasymMeBa KaMary WM3Haj
CTOIIe pacTa IieHa Ha MaJIo OJTHOCHO M3HAJ CTOME 3aTe3He KaMare ajii y IMPUMEPEHOM
m3Hocy. Koju je To m3Hoc cyn he yrBpauTH mprbaBhemheM H3BEIITaja Off yApyKema 6a-
HAKa, WA PEHOMUPAHUX TTOCJIOBHUX OaHAKA a 3aTHM YTBPUTH KOJIUKO U3HOCH PealiHa
CTOIa YTOBOpHE Kamare, M3HaJ CTore 3aTe3He KamaTe. CaMo MPOCeYHOj peaHoj yroBo-
peHoj Kamaru ¢y he IpyskuTH cyAcky 3amrury. He Moxke yKUBaTH CyACKY 3aIlTUTY
OHa KaMara Koja Ty>KHOILy JOHOCH Hecpa3MepHY MIMOBHHCKY KOPHCT KaJja ce TO OCHOBa-
HO Y PEBIBUjU U U3jallibely JaBHOT Ty:KwiamTea ucrude. [Ipu Tom he ce cyn pykoBo-
[UTH HauellMMa CaBECHOCTH M MOIITEHha Te HauellMMa jeflHAKe BPEIHOCTH JjaBama u3
ynana 12.u 15. 300.

Kaxko 360r nmorperise npuMeHe MaTepujaTHOT TpaBa MPBOCTENICHN CYJ| HUje YTBP-
IO OTyYHE YMH-CHHUIIE Off 3Ha4aja 3a OBaj CIIOP HUTH je Ia0 pa3iore 0 GUTHOM IPUro-
BOPY TY:KEHOT Y TIOIVIEAy CTHIIa-a HeCcpa3MepHe IMOBHHCKE KOPHUCTH TY:KHOLA U3 OBOT
MIPABHOT [1OCNIA TO Cy MPECYie YKUHYTe 1 BpaheHe Ha TOHOBHU ITOCTYTIAK.

(M3 pemmersa BpxosHaor cyna Cpouje y Beorpany, [1pes.
675/98 ox 16.12.1998. ropuHe)

Cama ynmennna aa je npecynom Bpxosaor cyna Cponje y ynpasaom
CIIOpPY MOHMINTEHO PYrOCTENEHO pellelhe He 3HAYM Ja ce pagu O
He3aKOHHTOM pajy oprana. ITororoBy kana je penieme IMOHHMIITEHO
300r yrBphuBama Unmennma

N3 crca npomsmwiasy jja je TysKuiall IOgHeO TYK0Y 32 HaKHA/y IITeTe KOjuM je
Tpaxuo Kamary y nzHocy off 1.2000.000 nunapa ofi jaHa yriate nopesa o jaHa Bpaha-
wa 1 Kaca ckorTo of 800.000 nuHapa xao u HemarepyjaiHy mrery y usnocy of 200.000
nuHapa. Hageo je na je npema pelesy PenmyGniuke ynpase jaBHIX IPUXOAA OpraHu3a-
mroHe jequamie Llenrap KparyjeBan ofgcek duHaHCHjCKe monuiyje Jaropuaa pere-
weM 0poj 47245 on 10.10.1995. ropuHe HaTIOXKEHO TYKUOLLY fia YILTaTH CPEACTBA y YKYII-
HOM m3HOcy off 1.684.548,41 quHap, ITO je TyKWial ¥ YIMHNO HaKo je CMaTpao jja HeMa
o0aBe3y yIUIaTe HaBeIeHOT Iope3a, Te j€ TY>KIIal IOKPEHYO YIIPABHU CIIOP U IIPECYIOM
BpxosHor cyga Cpbuje Y. 6poj 1269/96 ykuHyTO je peliemne 1 mpeaMeT BpaheH TpBo-
CTENEHOM OpraHy Ha MOHOBHO OJyTy4iBa:€. Y MOHOBHOM MOCTYIIKY IIPBOCTENEHU Op-
raH je 6e3 003mpa Ha rope HaBefeHy Mpecyy AoHeo peltiermne naHa 30.8.1996. ronune ca
HCTOM CafipKVHOM, Ha KOy TY>KUJIall ONIeT yJIaxKe >Kan0y a ApYrocTENeH: OpPraH CBOjUM
peterseM 6poj 413-00.00-01 240/96 nonmiIITaBa TO PElIEHE C THM IITO Y JETHOM ey
Bpaha Ha HIOHOBHO OJTy4MBam-€ NpBOCTENEeHOM oprany. Tyxumnan fasa 6.11.1996. ropu-
He MOJTHOCH 3axTeB 3a nmoBpahaj cpeficTaBa M MPBOCTENICHN OPraH JIOHOCH peliere Opoj
47-2/515-4/96 xojuM KOHCTaTyje fa MoBepmwial HeMa o0aBe3y /ia U3BPIIN OUIO KaKBY
yIUIaTy TIope3a Te ce HaJlaske J1a ce TYKHOIY BpaTH mope3 1o u3Hoca of 1.684.584,41 nu-
Hap.
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N3BpiieH je moBpahaj mopesa anm TysKual cMaTpa jia je MpeTpIieo IMTeTy He caMo
y BICHHH 3aKOHCKe 3aTe3He KamaTe Beh 1 y rornefy n3aMakiie KOpHCTH.

TyxeHa je ocriopaBaiia OBakaB 3axTeB HaBofehu f1a TY>KeHH €BEeHTYaIHO UMa Ipa-
BO Ha KamaTy Ha OBa CpeJICTBa W HuINTa Buile. Takobe je HaBena fa je Peny6mmika
yIpaBa jaBHUX MPUXOa NOOWjaHa pellieha JJOHOCWIA Y OKBUPY CBOJUX 3aKOHCKHUX OB-
namtherba Te fja OrpelHo TyMadehe He 3HauH [ja Ce Pajiyl O HE3aKOHUTOM Pajy.

IIpBocrenenu cyn je HaIlIao 1a ce y KOHKPETHOM CITY4ajy paid O BAHYTOBOPHO] Ofi-
TOBOPHOCTH /2 j€ TY>KEHH OpraH MOrPEeIIHO TyMayruo U IPHMEHNO 3aKOHCKE IPOIce 1
Ha OCHOBY TOTa JIOHEO pEIEHe KOJIM je TYXKHOIy IPOY3pOKOBao INTETY a U3 Tora
NPOM3MIa3K ia IOCTOjU OATOBOPHOCT TYXKEHOT 3a HAacTaJIy IITETY OAHOCHO 00aBe3e fja
WCTY HaJOKHaW. BemmradyemeM je yTBpheHo fja Kamara Ha BpaheHa cpefcTBa W3HOCH
1.360.457 muHapa a Ja MaTepyjajiHa ITeTa KOMOMHOBAHOM METOIOM m3HocH 2.066.685
nuHapa. [IpBocTeneHn cyJ je yCBOjHO 3aXTeB 3a OBaj M3HOC Hatazehw /1a je TyKHUoIy fie-
JIMMITYHO IITeTa HaloKHabeHa KaMaToM a JJOCyino My je u3Hoc mreTe off 706.228 miHa-
pa cBe TO ca 3aKOHCKOM KamatoM off, 1.5.1997. ronusxe.

TyskeHn y peBU3UjH KCTIYE 1a Cy ITOOHjaHe Ipecyfie Hepa3yMIbUBE W IPOTHBPEYHE
Te Jla He MOXe CYI Jia Jocybyje HakHajly IITeTe Mo KOMOWHAIIU]Y TPY BapyjaHTe U3 Ha-
na3a Bemraka. CMarpa j1a Ty>Kunar MosKe IMaTHi caMo IIpaBo Ha 3aKOHCKY KaMaTy a H
Ha KaKBy Ipyr'y IITeTy 300r Tora cMaTpa Jia je jocybusameM u3Hoca of, 706.228 nuHapa
HOrPELIHO IPUMEHNO MaTePH]jaTHO IIPaBo.

BpxoBHH cyj1 Haasm fja ce HoOHjaHe Mpecyfie He MOr'y MOy3[aHo MCIIATATH ca pas3-
JIora IITO He caipsKe pasjiore y Morviefly KpHBHUIE TY>KEHHX 3a HacTaly INTeTy. 3arnpa-
BO, 300T MOrpellHe IpAMEeHe MaTepHjaTHOT IPaBa HIKECTEIIEHN CY[IOBH HUCY yYTBPRIIA
OTyYHe YMI-EHHIIEe Off 3Hayaja 3a OCHOBAHOCT TYKOeHOr 3axreBa. HamMe, mpema
onpen6u wiaHa 70. 3aKoHa O akuU3aMa U ope3y Ha MPOMET Ty:KIial 61 IMao IpaBo
Ha 3aKOHCKY KaMaTy 3a IIepHoJ Off yIUTaTe cpeficTaBa o nospahaja rctux. Mebytmm, 3a
HaKHafly IIITeTe 1o ofpeadu wiana 172. cras 1. 300 noTpe6HO je fa ce yTBpAU y YeMy
ce orviefia HelpaBmiIaH OJHOCHO He3aKOHUT paji OpraHa yIpase.

Cama ynmbeHUIa fia je mpecyfoM Bpxosror cyma Cp6uje y yIpaBHOM cropy Io-
HHUIITEHO JIPYTOCTENIEHO pelliere He 3HAUM ja Ce pajd O He3aKOHUTOM pafy, IIOrOTOBY
KaJia je pellerhe IIOHAIITEHO 300T yTBphrBama unbennia. Harporus u3 npecyne Bp-
xoBHor cyfia Cp6uje Y. 6poj 269/96 oy 24.4.1996. rofuHe BURH ce ia j€ pelliehe Ty>KEHOT
opraHa IMOHMIITEHO 1 IpeiMeT BpaheH Ha ITOHOBHM TIOCTYIIaK pajd YTBphUBamba Y-
HMIA C TVIM J1a Ce M y By M3paskeHO CXBaTambe Jla n3jaBa O 0cJI000hersy Off mopesa
Ha TIpOMeET KOjy 1o ofjpeniOu unaHa 23. cras 1. Tauka 2. 3akoHa O aKI[u3aMa U IIope3y Ha
IpoMeT KOjy fiaje Kymar IIpe Ipey3nMara IIPOr3BOoAa He Mopa YBeK OWTH jjaTta 1pe, Beh
Moxe OUTH cafipKaHa 1 y (pakTypu npopasua. OBaj craB BpxoBHor cyna je npyradnje
(mmpe) TyMavere ofpenide WwiaHa 23. ocyIe Yera je mocie IIOHOBHE KOHTPOJIE y TIOHOB-
HOM IIOCTYTIKY OOYCTaBIbEH ITOCTYIIAK Y OAHOCY Ha OPECKOT OOBE3HMKA — OBJE TYKUO-
1a. [lakiie, IOCTaBIba ce MATambE J1a JIH je Y>Ke TyMadeHe IPOMrca He3aKOHUT paji opra-
Ha TY>KeHe. Y OIleHH TOT IIPaBHOT NIUTaa MPBOCTEIIEHA Cy/ Mopa Iohu off ofpenaba
3YTI-a u oBnaithema TY>KEHOT OpraHa I1a o MaTepHjaIHO IIPaBHUX HOPMU KOj€ pery-
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JIVIITy KOHKPETHY MaTepujy ja 61 OLEHNO Ja JIX yKe TyMadehe MaTepujaTHoOT MPOITIca
IpecTaBba HE3aKOHUT paf. Tek ako ce yTBPAH a IMa HE3aKOHUTOT IOCTYIIakha OpraHa
Ty>KeHe cy/l he o mTeTn OITyIuTH Ha OCHOBY ofipefada wiaHa 189. 300. Ogo ca pas-
Jiora 1ITo je Tyxwiar noBpahajeM cpeicraBa o6ernreheH y CyrcTaHIM jep je TOBeeH Y
npebaribe crame y cmuciy wiana 185. 300 na My He npunajga HIKaKBa OOMYHA IIITe-
Ta. Tyxunar Ou eBeHTyaIHO MMao MPaBO Ha M3MaKITy KOPUCT Mo ofipenou wiaHa 189.
300 c Tim TITO je UCTy AysKaH na gokaxke. Koja je To mrrera cyn Tpeda ja yTBpIy no-
nazehn o enatHocTH Ty>Kmona. Kako je mesaTHOCT Tykuolja TProBUHCKa, H3ryOIbeHa
KOPHCT Cce MOXKE OfIpa3iTH jeMHO Y W3ryOJbEHO] MapsKu Y BUCHHH KOjy OM TYsKWal|
MHaYe OCTBapUBao MPOMETOM pobe OTHOCHO KpO3 00aBIhalke CBOje PEOBHE AETaTHO-
CTH y YCIIOBMMa Kafja O¥ KOPHCTHO M CPENICTBA 32 MEPHON 32 KOj! HUje IMAO MOryhHO-
CTH JIa KOPHCTH CBOja CPEJICTBA.

HapagHo na he ¢y Ty:KroIy TOCYIUTH IITETY Y BUCHHU pa3iiuKe KOja My IPHIIaa
IO OCHOBY 3aKOHCKE 3aTe3HEe KaMare JIO BUCHHE IITeTe KOjy YTBPAX Ha HAITPE]T N3ITOKe-
HY HAYWH.

Ca Tux pasinora cy nobujaHe npecyfe yKUHyTe 1 IpeaMeT BpaheH MPBOCTENEHOM
Cy/ly Ha IOHOBHHM MIOCTYIIAK.

(M3 pemersa BpxosHaor cyna Cp6uje y Beorpany, [1pes.
190/98 o 30.12.1998. ropume).

Kopn yrBphuBama u3mMakie KOpUcTH He MOXKe ce TOJIa3siTH O npef-
nocrasbeHnx Moryhnocrn Beh o noparaka u3 pexoBHOT NOCIOBabA
TYKHOIQ, U3 FeTOBe PeIOBHE JeJIATHOCTH, KA0 1 O] OCEGHNX OKOJI-
HOCTH KOje TYKWIall MOpa /1a IOKaXKe.

Hu y neny xojuM je gocyben usHoc opt 273.879,36 nuHapa Ha UMe U3MaKjle KOPUCTU
HIDKECTETIEH! CYIOBH HHCY 300T IOrpelHe IpUMeHe MaTepHjatHoT 1IpaBa YTBPIIN
OITy4YHE YMH-EHUIIE Off 3Hayaja 3a 0Baj crop. M3rybrbena joouT ce yTBpbyje 1o ofgpen-
6u wiana 189. 300 npu yemy ce y3uMma y 0031up JOOUTAK KOjU CE MOTrao OCHOBAHO OYe-
KMBAaTH NIPeMa PEJOBHOM TOKY CTBap¥l WM IpeMa IMOceGHIM OKOJHOCTHMA a umje je
OCTBapeme CIIpeYeHO ITETHUKOBOM Pajit-OM MITH PO IITAHkEM.

IIpBocrenenu cyn je 60 AykaH fa 1a HAIOT BEIITaKYy Aa YTBPRY OfTyYHe YHEHEHN-
IIe TpeMa Halpest UTHPAHOj OfpefiOr a He Kako je TO YIMHKO fia ce IIPOBEpH padyHHIA
Ty:xuora. Hamor Berrraky Mopa jja cagp:Ku HaJIOT fja Cce YTBpJie YHIH-EHHUIE Ha OCHOBY
Kojux he ce yTBpAUTH y YeMy ce CacToj! IITeTa KOJ] TPrOBIHCKE OpraHu3alyje IIpy TOM
ce He MOKe ITOJTa3UTH Off PEANOCTaBKI M MOI'YhHOCTH HEro Off CTBAapHUX IOKa3aTelba y
pesysrraTiMa Ty:Kuladke OpraHu3anyje Kao M Off MoceOHNX OKOTHOCTH Koje TYsKIUIal]
Mopa fia fokaxke. OO3UpoM Jia je Ty>KIIauka OpraHusalyja Tpropauka opraHusanyja
M3MaKIIa KOpPUCT yoONdajeHo fja ce CacTOji Y HeOCTBapHBamy TPrOBUHCKE Map:Ke KOjy
6u Ty:>KI1al] 10 PEOBHOM TOKY CTBapH MOTI'a0 OCTBapHTH a 3a JIpyre BpCcTe M3ryOoibeHe
[OOUTH M3BO30M polde, TyXKIall je MOpao JoKa3aTu Koje je TO yrOBOpe UMao ca MHO-
MapTHEPOM O UCHOPYLH pode, KOjy je JOOUT OCTBApMBAO M3BO3OM IO OIOMTKY CBUX
TPOIIIKOBA 1 fia JI OY IO PEAOBHOM TOKY CTBApH MOTa0 OCTBApHUTH TaKBY IOOUT 1 N3BO-
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30M 3aIuereHe pobe. Tek Kafa ce yTBpiie UMI-EHIIIE O OCTBapPEHOM IPOMETY OfJHOCHO
Map:KHl y IPETXOTHOM MEPUOIY MOXKeE Ce 3aKJbYUHTH fja CE Pafiyl O PEROBHOM TOKY CTBa-
¥ IO KOMe OU TY>KWJIal] MOrao OCTBAPUTH MapKy ¥ M3 OBOT NIOCIIa KOra je U3ryouo.

Kon yrBphuBama n3Makite KOpUCTH HE MOXKe Ce IOJTa3UTH Off NPETIOCTaB/BEHNX
MoryhHocTH Beh Ha rmofjarMa 13 pefoBHOT TTOCTIOBaHha TYKUOIA.

Kako je criopHm offHOC pacnpaB/beH IIOrPEeIHOM IPUMEHOM MaTepHjaTHOT IpaBa
300r yera HUCY YTBphHeHe OTyuHe YMH-CHUIIE Off 3Havaja 3a OBaj CIOp TO Ccy HoOujaHe
npecyfie yKuHyTe 1 BpaheHe Ha IOHOBHH IIOCTYIAaK. BpXOBHU ¢y je Haiao jja ofyryka y
ey y KOMe je Ty>KOeHH 3axXTeB OI0MjeH NpecTaBlba CIIOPENHO MOTPasKUBakEe Urja
OCHOBAHOCT 3aBHCH Of] IJIaBHE CTBapy ca KOjUX pa3liora je mpecyfa 'y OBOM ey YKU-
HyTa Oynyh¥ 1a TaKBO MOTPaKMBA-E TYKHOIA 3aBHCH Off OJITYKE Y TIIaBHO]j CTBAPH.

(M3 pemmersa BpxosHror cyna Cpouje y Beorpany, [1pes.
486/98 o 16.12.1998. ronuse).

Koy ounrienno BHCOKe YroBopeHe KaMare a NMOBOAOM NPHTOBOpa
TYKEHOT Ja ce Pajil 0 HeT03BO/FEHOj CTONH, MPBOCTEIIEHN CYN je 0no
IyXkaH 1a npuoasu m3Bemraje ox Haponne d6anke JyrocnaBuje wm
VApYXKemha 0aHaKa WM PEeHOMHPAHNX IOC/IOBHHX 0aHAKa, Kako oW
YTBPIHO TPOCEYHY CTOIy YrOBOpHE KamaTe Koja je yoomdajeHa 3a
TAKBY BPCTY NOCJIa H HCTY YMepH, peMa openon wiana 399. cras 3.
300.

H3 obpasaoxcerva:

W3 crmca npousniasy fa je mpeaMeT cropa TyXKuaauke 6aHKe HaIiaTa JocIesor
Kpenmura y u3Hocy of 7.079.113 nurapa u o6pavyHaTe KaMare 1O YTOBOPEHOj CTOIH Off
0,55% pHeBHO Koja 3a mepmopn of 9.4.1996. rogure mo 16.12.1996. ropuwae M3HOCK
17.687.380,32 nuHapa. JJakie, TysKuial o OCHOBY TJIABHOT JIyra M KamaTe TOTpaxyje
u3HOC of1 24.766.494.28 munapa.

IIpBocTenenu cyq je yCBOjHO OBaj 3aXTeB, M 00aBe3a0 TYXKEHOT fla Ha 0Baj U3HOC
IUIaTH ¥ NIPOLIECHY KaMaTy Off fjaHa BelTadera 16.12.1996. roguHe no yroBopeHoj CcTo-
mn ot 0,55 % maeBHo. [IpBocTenenn cyy je 00pa3noxKuo aa TYKual IMa IpaBo Ha OBaj
M3HOC IpoliecHe Kamare 1o ofipenion wiaHa 277. 300, momTo yroBopeHa cTomna N3HOCH
BHIIIE Off CTOIIE 3aKOHCKE Kamare.

Jlpyrocrenenu cyn je IOTBPAXO OBY IPECYAY.

TyskeHn y peBU3HjU UCTITIE J1a ce Paji O 3eJIEHAIIKO] KaMaTH Te Jia Cy CYyIOBH OIIN
Ty>KHM J1a OBaj TPUTOBOP WCIATA]Y TOIITO Ce Pajiii O MPUMEHN MaTepHjaTHOT TIPaBa.

Bpxosru cyp CpOyje je Haiao: ja ¢y nodujaHe Ipecyfie AOHETE Y3 NOTPEIIHy IpH-
MeHy MaTepujaJIHOT IpaBa 300T Yera HHUCY YTBpbeHe OjIyuHe unmbeHule. TyxXeHu je
TOKOM IOCTYIIKA U CBOjUM IOfHECKOM 0ff 28.1.1997. ropuHe IpBOCTENEHOM CYAy YKa3ao
Ha €HOPMHO BHCOKY YTOBOPEHY KaMaTHY CTOIIY T€ je OCIIOpaBao IPaBo TYKHUOILY Ha MC-
Ty cMaTpajyhu fja 3a BpeMe JIOIELe TYKIIal IMa IIPaBo caMo Ha 3aKOHCKY 3aTe3Hy Ka-
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Mary. Takobe je uctuiao a ce pajy o 3eJ€HAIIKOM YrOBOPY KOjU HE Y3KMBA CYNCKY
3aIITHTY.

IIpBocrenenu cyJ OBaj MPUTOBOP TY>KEHOT HUje OIICHHO HUTH je a0 pa3yiore 3a uc-
TH a GMO je Ty>KaH Ja I'a OLleHH, OIIITO C& OUYMIIIEHO PAjiii O EHOPMHO BHCOKOj KaMaTH.

Haume onpenoom unana 399. cras 4. 300 koju riach: “AKo je yroBopeHa Kamart-
Ha cromna Beha off To3BosbeHe, MpuMennhe ce Hajeeha mo3BorbeHa crona kamare”. cru-
Ha je aa mpema opipenou wiana 399. 300 cromy yroBopeHe KamaTe Iponucyje nocedan
3aKkoH. TakaB 3aKOH Huje JOHET U3 Jera MpoM3iiIa3y ia HeMa MPOINCa KOj PEryuie
HajBHUIIy CTOIy yroBopeHe Kamare. Ho, To He 3HauM jja IOBOJOM IIPUrOBOpa TYKEHOT
IPBOCTENEHN Cy/ Huje OUO AyKaH fja UCIUTYje KOoja je TO A03BO/bEeHA CTOIA YTOBOPEHE
Kamare mpemMa JJoOprM MOCIIOBHIM OOMJYajuMa KOji Baske 3a TaKBYy BpCTy mocna. Hawu-
Me, ofpenooM wiaHa 399. cras 3. 300 npomnucaHo je: ako je KamaTa yrOBOpEHa ajld HU-
je ompebena meHa cToma uin BpeMe AoCIeBama, BaKH KaMaTHA CTOIA Koja ce y MecTy
UCIyHeHa ITaha Ha IITEHE YIIoTe N0 Bubewy 3a (pU3MYKa JIuIa a u3Meby IpaBHUX Jd-
[ja BasKM KamaTHA CToMa KOjy OaHKa WM Jipyra 6aHKapcKa opraHusanyja miaha ogHo-
CHO yroBapa 3a TaKBY WIX CIIMYHY BPCTY IOCTA M OCIEBa IO MCTEKY OAMHE aKko 3a
onpebenn cyuaj Huje npeasubeHo mTo Apyro”. OBoM ofpefdOM YCTaHOBJBEHO je Ha-
YeJio orpaHrIeH-a CTOIe YyroBOpHe Kamare. Kayia HemMa nmoceGHOT 3aKOHa KOj! YTBphyje
HajBUIIly CTOIy YTOBOPEHE KamaTe OHfa je CyA OBMallheH fa TO yYMHU Ha OCHOBY
onpenoe wiana 399. 300, npy:Kajyhu CyJIcKy 3aIlTHTY PEaJIHOj CTOMN YTOBOPHE KaMa-
TE.

ITo craHOBHIIITY OBOTa Cyfa IUCTIO3UTUBHOCT HOPME O YTOBOPHO] KaMaTH MOXKE Ce
MPOTE3aTH CaMo IOTIIE IOK He [iohe y CyKoO ca OCHOBHMM HavelnMa rpabhaHcKor rmpasa
“jemHake BpeHOCTH AaBama’” u3 wiaHa 15. 300 u “caBecHOCTH 1 NOIITEHa” U3 YiiaHa
12.300.

Y cuTyanmju Kaia ce W3 Crmca BUY J1a je YrOBOpeHa KaMaTa eHOPMHO BHCOKa jep
uzHocu 17% meceuno a mpeko 200% rofuiime, OHga NOoCTeInIIa Tora je 1a u3a OBe Ka-
MaTe CTOju Hecpa3MepHa KOPHCT IITO ce BUIU U3 YHELCHUIE 3a niepuop off 4.6.1996. mo
16.12.1996. na rnasruy opg 7.079.113,96 nunapa kamara usnocu 17.687.380,32 nuHapa.
To 3HauM Aa je 3a camMo ToJIa TOfIMHE YKYIMHA 00aBe3a TY:KEeHOT yTpocTpydeHa. Ouur-
JIEJTHO je JIa TO HUje Y CKIIafly ca JOOpHUM IOCTIOBHAM OOMYajuMa Tia je cyf1 O1o Jy:»KaH fia
YTBPJIY /1 JIY je TIPUTOBOP TY:KEHOT J1a Ce pajid O HEAO3BOJbEHO] CTONH YTOBOPEHE KaMa-
Te OCHOBaH, OyIyhu f1a TY>KEeHI OBHM IIOCIIOM OYHIIIE[JHO OCTBApyje HeCpa3MepHy IMO-
BUHCKY KopucT. Ko ounriejHo BIUCOKe YrOBOpeHe Kamare a IIOBOJOM IPUroBopa Ty-
SKEHOT JIa Ce Pajid O HEO3BOJLEHO] CTOIH, TIPBOCTENICHH Cy/ je OMO Iy>KaH Jla MprOaBu
u3Benrraje og Haponne 6anke JyrocnaBuje nim Y apyxkema OaHaka M PEHOMUPAHUX
MIOCITOBHUX 0aHaKa, Kako OM YTBPIMO MPOCEUHY CTOIY YrOBOPHE KaMare Koja je yoou-
YJajeHa 3a TaKBY BPCTY IOCJIa M UCTY YMepH, ipema ofpenon uiana 399. cras 3. 300.
Axo ce TakBIM ynopebemeM MoKaxKe fia je TO HeyoOUUajeHO BeIMKA pa3iuKa y OTHOCY
Ha 3aTe3Hy KamaTy, oHpia he cyJl Ipy>KuTy 3aIITHTy YTOBOPEHO] KAMaTH CaMo JI0 OHE BH-
CHHE KoOja je peajHa M yoOM4YajeHa 3a TaKBY BPCTY IIOCTA, AOK OCTaTak IpeJicTaB/ba
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TPUPONHY OOIUTaIyojy Koja He MOXKe YKIBATHU CYACKY 3amTury. Ca THX pasiora cy Io-
OWjaHe npecye YKUHyTe 1 BpaheHe Ha TOHOBHO O TyYMBaH-E.

(U3 pemewa Bpxosror cyna Cp6uje y Beorpany, ITpes.
322/98 oy 2.9.1998. ropuse).
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Houy. op Hebojuia Josarosuh,
IIpasnu gpaxyatieiti, beozpao

IIpenegenT aHIJIOCAKCOHCKOT KOMIIAHNjCKOT NMpaBa (VI

Omnmire je MpaBIIIO aHTIIOCAKCOHCKOT IIpaBa Jia 3a 006aBe3e 13 yroBopa 3aK/by4eHnX
“‘y mMe” KOMITaHWje TIpe perucTpanyje BheHor OCHMBama (incorporation), He ofroBapa
KOMIIaHWja peMa Tpehum nmmma, Beh meH mpomotep. To 3Haun fa je orrreheHo Tpe-
he nme He MOKe J1a TY:KW, jep OHa Y CIIOPOBMMa 13 TaKBUX YrOBOPA HHje ITaCHBHO JIETH-
TiMucaHa. OHa HeMa IacHBHY JIETUTAMAI]Y ¥ Kajia je 10 OCHUBamy ofjo0pwuia (paru-
(prkoBana) nmpeperucTpaonn yroBop (preincorporation contract), jep joj aHTIOCaKCOH-
CKO TIPaBO HaKHAJIHO Ofl00paBarme TakKBAX yroBopa 3a0pamyje. OBa npaBmiia ce mpasja-
jy moTpeGoM 3aIThTe caMe KOMITaHWje 1 HeHNX CaBeCHNUX WIAHOBA M MOBepUiala Off
NpEeBapHUX 1 IITEKYIAaTUBHAX 3aMKH, KOje MOTY /la M e TIOCTaBe 1 IIpe H-eHOT OCHYBA-
1a.2) MebyTim, 3aMKI 4ecTo Hema, Te IITETy MOTY [ia IPETpIIe U caBecHa Tpeha IuIa.

Henoymurie je HapounTO M3a3Bao MpelefeHT KOjH je eHITIECKH CY/] AOHEO Y IPABHO]
CTBapH uksuoauje komiaruje “Hopiiixambepaeno aseruja xotiiea” (Re Northumber-
land Avenue Hotel Company) 1886. ronune. I'ocniopie Baruc (Wallis) je y misby rpajme
3aKynuo ofpeberHo 3emrbuIITe Off MerpononuteHcKor ogoopa 3a pagose (Metropolitan
Board of Works). [Tana 24. jyna 1882. ronuHe 3aKJby4nO je HCaH! YTOBOP ca IIPOMOTe-
POM KOMIIaHWje y OCHUBamYy, KOjI My ce TNpecTaBno Kao meH nosepenuk (Trustee).
Tum yroBopoM r-iuH Banc je KoMaH#ji Ja0 IOMEHYTO 3eMIBUIITE y MOf3aKYyII, KaKO
01 OHa Ha WeMy u3rpagwia xorel. Cneneher fana, 25. jyna, KOMIaHuja ce PECUCTPO-
Basna oy Ha3usoM HopramGeprieHy aBeHIja XoTel KoMIanuja (aybe: XoTesn KOMIIaHu-

1. INocnenmu HacTaBak OBe pyOpHKe 0GjaBibeH je y 6p. 9-10/96 yacommca. Y mebyBpemeny je Kox
Hac floHeT 3aKkoH o npeny3ehuma 1996. roguHe, Tako fa he ce KoMeHTapu npecefjaHa yoynyhe
3aCHUBATH HA HeTOBUM Ofipefibama.

2. Rajak Harry, A Sourcebook of Company Law, Bristol, 1989, ctp. 246.
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ja). beH OoCHMBAaYKH yrOBOP HHMje TIOMEHYO HH jeTHOM OApen0OM YyroBOp O IIOA3aKYILY,
anu cy npaewia (CTaTyT) mpefpuesa a ra KOMIaHuja IpuxBaTa u f1a he u3BpmTi
cBOje o0aBe3e m3 ihera. HakoH Tora Huje 3aKJbydeH HUKaKaB HOBU YTOBOP m3Mehy KoM-
nanyje v r-nuHa Banmca. Minak, koMnanuja je yiwia y oceyt 3eMJBHIITa, 3arovesa rpaj-
Y U TIPUIIpsKaBaia ce yTOBOpa, jep Cy HeHU JUPEKTOPH MUCIWIN f1a je OH 00aBesyje.
Komnannja Huje ycrena qa 3aBpIiy Ipajiby, Te je MeTponolIuTeHCKH Oi00p 3a PajioBe
TIOHOBO YIIIA0 Y TIOCE]] 3eMJBUIIITA.

Hap Xoren komnaHnjoM je oTBOpeHa JkBuanuja. Mebyrum, n r-nua Bamc je
GaHKpOTUPAO, T€ j& HEroB JIMKBUIATOP MOAHEO TYKOY 32 HAKHAY IITETe MPOTHUB XO-
TeJ KOMITaHuje, 300T HeNCIyheHha 00aBe3a U3 yroBopa o TO3aKyIy.

Cyn je onoro HBeroB Ty>KOeHH 3aXTeB Y3 00pa3IoKeme la MPeperucTpaioHy yro-
BOD He 06aBe3yje KoMirannjy. Ha Ty>knodeBy TBp/IEbY, AICTaKHYTY Y KaJIOH, 1a je yTOBOP
umnak obaBesyje, jep ra je MpaBWwiInMa paTh(PHKOBAIA W CBOjUM ITOHAIIIAKHEM M3BpIIIA-
BaJia, CyJl je omneT HeraTWBHO ofiroBopro. OH je cMaTpao Jla KOMIIaHuja HUje Omia Cro-
cobHa 3a parudukanyjy. JegmHa MOryhHOCT OCHasKeHa YyroBopa OWIIO je 3aKIbyucHe
HOBOT YTOBOpa O NOA3aKyIy m3Meby r-nuna Bamica 1 KoManije HakKOH HF-eHOT OCHHBA-
Ba. 3a TO je 6110 MOoTPeGHO Jla HEKO Of HhHX YUMHU TIOHYTY, a IPYTH /1A je PUXBaTH,
1ITO ce Hyje aecuo. CAMO KOMITaHHjITHO MIPUAPKaBamhe yroBOpa He MOXKeE Jla Ce CXBaTh
Kao HeHa NOHya I-IuHy Barmcy, jep ¢y meHr IUpeKTOpY IOTPEIHO BEpOoBalli Aa je
yroBop o6aBe3yje. 300r Tora ce MoHallambe KOMIIaHhje He MOXKe J1a y3Me Kao JJoKa3 HO-
Be TIOHYyJIe, KOjy Ou r-muH Banwmc npuxeartrio. Kako Huje 1o MoHyfe, Huje MMAaJIo IITa
Jia ce IpUXBaTH, Te HAje OWI0 HU HOBOT YrOBOpa Ha KOME OM ce 3aCHOBaIa Ty>K6a.3)

W3 oBor mpecegaHa MporRCTEKIIA CY TPU NPaBmIIa, Koja PETYIIHIIY YCIOBE MOJ KOjH-
Ma KOMITaHHja MOXKe Jia ce 00aBeske MpeperucTpanroniM yropopom. I1peu ycios je ma
ce KOMIIaHWjIHO MOHAIIAK-e MOCIIe PErUCTpPalyje HEIBOCMICICHO OTHOCH Ha IIpeperu-
CTpanMOHN YTOBOP, 32 KOjH Ce TBPIY N1a je obae3yje. [Ipyro, moTpeGHO je fja ce TakKBO
TIOHAIIIAkE¢ MOZKE J1a CXBaTH Kao KOMITaHUjWHA TIOHYJIA 32 3aKIbYUIEH-e YroBopa yiyhena
IPYroj CTpaHu U3 MpeperucTpanronor yropopa. CAMo u3BpIIaBame 00aBe3a u3 npepe-
THCTPAIMOHOT YTOBOPA HUj€ TOBOJHHO Jla C€ cMaTpa KOMITAHMIHOM IIOHYJIOM, a Hapo-
YHUTO KaJla ce OHO BPIIH Y 3a0iyim 0 06aBe3HOCTH TOT yroBopa. Tpehn ycoB je ga mipy-
ra cTpaHa U3 IPEePerucTPAIMOHOT YTOBOPA jaCHO IPUXBATH KOMITAHUjIHY TIOHYAY.

Csa Tpu yciioBa cy Omiia UCTyiheHa Y apHUIU Xayapo iipoitiue Ilaitieniti ajsopu
menugpercuypunz komtianuje (Howard v. Patent Ivory Manufacturing Co) u3 1888. rop-
uHe y Enrneckoj. Hekomnmko mmia, meby Kojuma cy 6wmn u rocnionia [Iopnan n Xayapp,
3aKJbYUIIIa je YrOBOP ca MPOMOTeprMa KOMIaHWje Ha jaH 25. anpwia 1885. romuHe.
YTroBopoM cy ce 06aBe3aiy Jja KOMIIaHWjU TIPOJIajy HeKe MITMHOBE, KOje Cy ApyKajn y 3a-
KYIIy, 3ajE/THO ca IHIXOBOM ONPEMOM, MAIIIMHEPHjOM 1 W3BeCHNM naTeHTuMa. LleHa je
m3Hocwna 36.500 yHTH, Of1 Yera je KoMraHnuja omita myskHa aa miatu 6.500 ¢gyHTH y ro-
TOBOM, a 30.000 pyHTH ¥ OOGNMMKY MOTNYHO OTILTAheHNX aKIyja, Koje je Tpebalo ma 1o-
menu npopaBumMa. Yetnpu jana KacHuje 29. anpmia 1885. rogiHe KoMIaHWja ce peru-

3. Keenan Denis, Company Law, London, 1988, ctp. 438-439; Rajak Harry, op. cit., cTp. 243-244.
4. Keenan D., op. cit., cTp. 28.
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cTpoBajia Tofl Ha3uBoM [ laitienili ajgopu manugexuypunz xamitanu”. OHa je CBOjuM
OCHHMBAYKHIM YTOBOPOM U IIPaBIINMa H3PUUUTO MPUXBATIIA IOMEHYTH yroBop. Opoop
AUPEKTOpA, Ukju je uaaH 6uo u LlopaaH, Takobe je cBojoM OfiTyKoM off 27. Maja UCTe ro-
[UHE OIOOPHO YrOBOp y MMe KoMmaHuje. FIcToM ofiiyKoM IIOHYhEeHO je pojiaBLuMa a
MM KOMIIaHMja UCIuIaTh y roroBoM camo 3.000 $, ymecro 6.500 $, a ma uM 3a peocraine
3.500 $ u3na 3amoxue o6eesuue (debentures). Y morneny ocratka nene of 30.000 $ vu-
KakBe M3MeHe Hucy noHybeHe. [IpomaBuu cy mpucrany Ha Ty U3MeHy Kafa cy 6. jyHa
NPYMIIH IeHY Y CKIIay ca OIMCaHOM M3MeHOM. To je 3HaumIIo jja Cy OHHM ca KOMITaHHU-
jom kouBeproBasm 3.500 $ KymoBHE IieHe y 3ajaM mpema Kommnanuju. Hukakas meuat
KOMITaHWje HUje CTaBJbeH Ha OMITO KOjH YTOBOP Ca MPOJaBIMMA, aJli je OHA TIPOfIaBIAMAa
m3nana 35 o6Besnmna of o 100 $ HoMUHAJIHE BPEAHOCTH U YIIUIA Y TOCE]] MPEAMETHAX
HenokpeTHocTH. [aHa 6. HoBeMOpa 1886. rofiHe Haji KOMIIAHUJOM j€ OTBOPEHA JINKBU-
Jayja v IOCTaB/beH je JIMKBUATop. Y JMKBUNALM)H CY IPOAaBIY Kao MMAOIH 3aJI0XK-
HUX 00Be3HmIa y BpemHocTd off 3.500 (hyHTH Tpakwid ja M ce TIpU3HA TIPaBO MPBEH-
CTBEHOT HaMHperma HBHUXOBOI NOTPaKMBamka U3 JMKBHAAIMOHEe Mace. Kako uM je To
OCIIOPEHO, O3MBAEM Ha He00aBe3HOCT IPEPETUCTPALMOHOT YToBOpa, Xayapy je Tof-
HEO TY>KOy IMPOTHB KOMITaHHje, Y CBOje UMe U Y IME OCTallUX IpojiaBalla, Tpaxkehn f1a My
Cy/l IIpH3HA TO IPaBo.

Y HacTas0j HapHULM CYA j€ CaMo AETUMUYHO YCBOJUO HErOB TyxXOeHu 3axTeB. Cyn
je ogdno mpuroBop ofdpaHe O MOTIYHO] He00aBE3HOCTH YroBopa 1o Kommanyjy. Ha-
MPOTHB, OH je CMaTpao Jia je KOMITaHHja, YIIACKOM Y TOce]] HEMMOKPETHOCTU U HyberheM
3aJI03KHUX OOBE3HUIIA, YIMHIIIA HOBY IIOHYAY NPONABLMMA, YHjIM NPUXBATAEM j€ U3-
Meby BHX OCHaXKeH YTOBOp y TOM fieiy. MebyTiM, craTtyT KoMnaHuje y CBOM Wiany 95
je npeBrbHao na mEeHU AUPEKTOPH MOTY /1a y3My Ha 3ajam Hajsuite 1.000 $, a ceaku Behin
M3HOC MOpa fia Ofjo0py CKYMIITHHA APYIITBA. Y KOHKPETHOM CITy4ajy CKYMIITHHA TO
HUje ogo0pwuia, a MpofaBIiMa je TO OIIIOo TI03HATO, jep je jellaH o ’buX OMO TUPEKTOP
KoMmaHuje. 360T Tora je Cyq yTBpAHO Jla Cy IYHOBaXKHE CaMO MPBUX JIeceT 0OBE3HMIIA
(mo m3nOCa o 1.000 §), Tako #a je y mpeocTanoM feny TykKOeHH 3aXTeB OfOHjeH Kao He-
OCHOBaH.

Kao mro komnanmja He MOsKe 1a Oyjie TysKeHa 3a o0aBe3e 13 MPeperucTPauoOHNX
YrOBOpA, TAKO HI OHA HE MOXKeE JIa, TIOCTIe CBOT OCHUBAILA, TYKU IPYTY CTPaHY 3a HhCHEe
o0aBe3e U3 THX yroBopa. AKTHBHA JIETUTAMALH]ja KOMIIaHUje je Ouila CIoOpHA Y IAPHUIH
3emamcka u HaceweHuuka komilanuja Haitiana tipoitius Iloaunoz pyoapckoz u passoj-
Hoz yopyacersa (Natal Land and Colonization Co v Pauline Colliery and Developement
Syndicate) Bobenoj y Harany (moppyyje manaise Jyxxae Adpuke) y 1904. rogusn. I'o-
cnionuH Jloyy (Louch) je “y cBojeTBY npuBpeMeHoT mupekTopa” kommanuje [TomHo py-
[apcKo ¥ pa3BOjHO YAPYXKeEHe, Pe PETHCTpPalrje HBeHOT OCHUBARKA, 3aKJbYIHO Ca U3Be-
cuoM rocriobom nie Kapej (de Carrey) yroBop, KojuM je npensubeHo npaso (ommmja) Oy-
nyhe KoMITaHwmje 1a y3me y 3aKyi 3emsprinTe T-he e Kapej, ako Ha meMy Oyfie Haluia
pyny yriba. Ilocne ocHUBara KOMIIaHMja je yIUia Y Toce] IPEAMETHOT 3eMJBUIITA, Y

5. Keenan D., op. cit., cTp. 439; Rajak H., op. cit., cTp. 245.
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CKJIaTy ca yrOBOPOM, pajiii MPOOHUX (ACTPAKMBAYKHIX ) UCKOMaBarba. Y MehyBpeMeny je
r-ha ie Kapej npenena “‘cBe cBoje MHTEpece U3 yroBopa” y Be3H ca 3eMJBUIIITEM Ha HO-
BOOCHOBaHYy 3eMaJbCKy ¥ HacelbeHMUKy Kommannjy Harana (mamme: Haran), Ha miTa je
TonuHo ynpyskeme m3pmanTo mpuctaio. Kana je [TommHo yipy:Kerme MPOoHaInIo yralb
u 3aTpaxkmio o Harama na My i y 3aKkyn 3eMIbHIITE, OB3j je To omouo. [TommHo yapy-
Xeme je Tyskwio Harana pagy NpuHYJHOT OCTBapema 3aKyIHOT NpaBa. TysKeHUK je
MIPATOBOPHO Y CBOjOj OlI0paHy 1a m3Mehy HBHX He TIOCTOjU YTOBOP, jep je 3aKIby4eH mpe
perucTpanyje Ty;Kwiauke KOMIIaHuje.

Bpxosru cyn Harana (the Supreme Court of Natal) je mpecyano y KOprCT TyKHOIa,
amu je Cynckn komureT Kpasbesckor caBera (Privy Council), y cBOjcTBY npyrocrenenor
Cyfia, YCBOJHO 3KaN0y TYKEHOT M MPEHHAYNO MPBOCTENEHY MPECYNY Y HETOBY KOPHCT.
CBojy Tipecyy IpyrocTerneHu ¢y je 00pa3ioXku0 CXBaTameM Jja IPOOHO MUCKOMABAkE
TY:KHOIIA HE TOKa3yje HEBOCMUCIICHO -ErOBY HAMEpPY Aa y3Me MIPEAMETHO 3eMJBHIITE Y
3akym. M kayia Ou ce y3elo Kao JIoka3 Te HaMmepe, BerOBO TOHAIIAake OF ce MOTIIO CMa-
TpaTh caMo TIOHYJIOM YYME-eHOM TyxkeHoM wmim r-bu e Kapej. Kako Hema HUKakBuX
[IOKa3a Jja Cy je OHU MPHUXBATWIN, u3Meby BUX HE TIOCTOjM HUKAKaB YTOBOP, TaKO Jia je
TY>KOCHY 3aXTEB HEOCHOBAH.

AMeprUKY CYIOBH Cy UTaK OJIaKH Y OBOM MHUTamky. Y HBUXOBOj IIPAKCH CE YTOBOP
3aKJbYUEH Tpe perucTpanyje KOMIIaHHWje CMaTpa MOHYIOM KOjy jOj je YIyTwia apyra
crpana. CBaka pajiba KOMIIaHHje TI0CNe BheHe PETUCTpalyje, Koja HETBOCMHUCIICHO Of-
roBapa IOHYH, CMaTpa ce ICHIM IPIXBATamk-eM, a He TIOHYIOM Ko Y €HITIECKOM KOM-
MIAHUjCKOM TIPaBYy.

Kon Hac je miTare oIrOBOpHOCTH KOMIIaHHMje 32 00aBe3e Koje Cy OCHUBAYM Ipey3e-
7 mpeMa TpehuM nuiMa npe HBEHOT OCHUBAM-a W3PUUUTO PETYINCAHO 3aKOHOM O
npeny3ehuma u3 1996. rogune. Io memy (wi. 6) Tpehiem ity (oBepuoiry) 3a Te oGaBe-
3e offroBapa KOMIIaHHja, jep OHE TpeJia3e ca OCHMBAavYa Ha Ky IO CHIM 3aKOHA, B TO 6e3
noBeprodeBe carnmacHocTH. [lopen koMmanyje, 3a 06aBe3e OAroBapajy M OCHUBAYH, Ka-
KO je TO mpefBrbeHO YyrOBOPOM KOjuM cy Te obOaBe3e mpey3enu npema Tpehem jmiy.
Hcro Tako, Tpehe nmie oaroBapa KOMITaHH]H MOCIE HEHOT' OCHUBAA 32 CBOje 00aBe3e
13 yroBopa KOje je 3aK/by4Ho ca OCHUBAuNMa IIpe OCHUBAA, jep Ha KOMIIaHHjy, 0 3a-
KOHy 0 Tipefy3ehnMa, TTo CANM 3aKOHA Tpesia3e ¥ IpaBa OCHMBAYa M3 TaKBUX YrOBOpA.
OcHuBaum, 360T TOra, HeMajy IpaBo Jia Tpaske HaMUpehe THX MpaBa off Tpeher nma,
YMECTO KOMITaHHje, jep OHA HICY BUIIIE HIXOBa HAKOH OCHUBAaha KOMITAHUjE.

Yunw ce na cy v EHrnesn cXBaTwim HEMPaBMYHOCT PABWIIa YTBPHEHNX OIMCAHIM
IpecefiaHiMa y OBOM MUTawy. 360r Tora je I1eHKrHCOB KoMuTET 3a pepopMy KoMria-
HUjCKOT TIpaBa MpPEeIoKUO jour 1962. roguHe fa ce 3aKOHOM KOMIIaHWja OBJIACTH fia
KOHBaJIMIMpa TMOCTIE CBOT' OCHMBAH:-A, jETHOCTPAHNM OHOOPEH-EM, YTOBOP KOjU Cy Tpe
TOra 3aKJbYUMIN H-EHA OCHUBAYIL.

6. Keenan D., op. cit., cTp. 438; Rajak H., op. cit., cTp. 242; Morse Geoffrey, Company Law, London,
1995, crp. 96-101.
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INPABHA IIPAKCA

Muauya /Ipaxcuh u Cuexcana Byjunosuh,
Munuciuapcitieo 3a pao Peitybauxe Copuje

Munber-e MunnCTapCTBa 32 paji, 60pavka U CONUjaTHA
NUTaka

1. 3anocieHu, Koju 300r 60JI0BAKA HHje KOPHCTHO MPBH A0 TOAUIII-
Ier oiMopa (Hajvame 12 pagaux JaHa) y KaneHgapceKkoj roIunm, Hema
NPABO JIa TOMUIIIGA OIMOP Y LeJIMHNA KOPHUCTH Y HAPeIHOj KaleHap-
CKOj roHu.

Y wnany 53. craB 1. 3akona o pagumM ogHocuMa (“Ciryzk6enu rimacauk PC”, 6poj
55/96), mpormcaHo je f1a 3amocjaeH: HMa IMPaBo Ha TONUIIELY OMOD HajMambe 18, a Haj-
BHIIle 25 pajHUX J]aHa 3a TOJMHY /IaHa paja, aKo OBMM 3aKOHOM HUje ApyKunje oapebhe-
HO.

IIpema craBy 2. HaBeileHE 3aKOHCKE Ofipefioe, 3aOoCyIeHN KOjH Y KaleHIapcKoj ro-
[IMHY HeMa TOIMHY JaHa pajia, a y paJHOM OIHOCY je HajMae Mecel] laHa, IMa TIPaBo Ha
TOIMIIIEL OIMOP Cpa3MepHO BpEMEHY ITPOBECHOM Ha pay.

ITpaBo Ha TONUIIELY OIMOP Y TIYHOM Tpajamy (HajMarbe 18, a HajBuiie 25 pagHux
JlaHa), IMa 3anocIeHn Koju ke y KaJleHqapcKoj TOIMHY 3a KOjy OCTBapyje ImpaBo Ha ro-
[WIIF-Y OIMOP UMAaTH FOAMHY flaHa pajja. BpeMeHOM IpoBeieHNM Ha pajTy, OCHM BpeMe-
Ha MPOBEAICHOT Y PaHOM OAHOCY Ha €(DeKTUBHOM pajly, cMaTpa ce U BpeMe OfICYCTBO-
Barba 3aIloCIICHOT ca pajia 300T GOT0Barba, IIOPOIIHECKOT OJICYCTBA, ITaheHOT OfICYCTBa
y emuciy 4. 59. u 60. 3aKoHa 0 pagHUM OHOCHMA, Kao U Kopulithema Mm1aheHor Oficy-
CTBa Y IPYTUM CITy4ajeBUMa YTBPHEHAM KOJIEKTHBHIM YTOBOPOM.
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C 0063upoM fia je y KOHKPETHOM CIy4ajy (10 3aK/by4nBarby OOTOBarha) 3aroCeHH
1oYe0 ca pagoM y HoBeMOpy 1998. roguHe, TO nMa MpaBo Ha IMTyHW TOJUIIEGU OIMOP 32
1998. roguny. Hcru je ciaydaj u ca 1997. roguHoM, ako 3a 1997. roquHy HIje KOPUCTHO
TOIMIIIEL OIMOP KPHMBHIIOM MTOCIIONABIA MA TIPABO HA HAKHAMY IITETE.

3arrocienu, Koju 3060r 6010Bama WK IIOPOIUIBCKOT OJICYCTBA HUCY KOPUCTHIIH TIP-
BH JICO TOIMIIILET OIMOpa Off HajMarbe 12 laHa y KaJleHIapcKo] TOHM, HEMajy IPpaBo
J1a TOMUIIIEHY OfIMOP Y LISJIMHU KOPHUCTE Y HApEHO] KAJICHTAPCKOj TOIHN.

IIpema gmany 55. 3akoHa O pajiHIM OTHOCKMA, TONUIIIELYA OIMOP CE MOXKe KOpH-
CTWTH Yy [[Ba JIeNa, C THM IILITO Ce TIPBHU I€0 y Tpajary Off HajMame 12 paHux JaHa KOpH-
CTH Y TOKY KaJIeHmapcKe rofuHe, a Apyru Hajkacamje no 30. jyna HapenHe rogudHe. To
3HauW, fja 3anocienu o 30. jyHa HapeHe TOIUHE MOXKe J]a KOPHCTHU CaMO JPYTH JIEO TO-
[WIIHET O]MOpa 3a MPETXOAHY KaJeHIapcKy TofuHy. 3akoH He npepsuba MoryhHOCT
Jla ce MITake HaurHa KOpUITherha TONUIIH-ET OIMOPA, IIITO 3HAYX M MOI'YhHOCT IIPEHO-
ca Kopuiherma FoiIker ouMopa y nemman 1o 30. jyHa HapenHe ropuHe, ypebyje Ko-
JIEKTUBHIM yroBOpOM. M3 THX pasiiora 6u ypebuBarme OBOT MUTama MojeIMHAYHIM KO-
JIEKTUBHUM YTOBOPOM OMJIO CYIPOTHO 3aKOHY.

(M3 MunncrapcTBa 3a paji, 6opayka W COIMjaTHA
nTama, 6p. 131-04-29/98 ox 25.11.1998. 1.)

2. Y ciyuajy cenmpoe nomahnHCTBA, 3aI0C/IEHN MMa NPABO HA IUIA-
heno oncycrBo, Hajmame y Tpajamy yrephennM OmuTuM KojleKTuB-
HIM YTOBOPOM.

3akoHoM 0 pagaumM ogHocuMa (“Ciy>k6enu ritacauk PC”, 6poj 55/96), y umary 59.
craB 1., u3meby ocrasior, yrBpheHo je fja 3arocieH nMa mpaBo Ha 1miaheHo OfICYCTBO JI0
ceflaM JIaHa y TOKY KaJIeHIapcKe TOfIUHE Y CITy4ajy cenupoe.

IIpema umany 7. cras 1. Tauka 7) Ommrer KoneKTHBHOT yroopa (“City>kOeHu ria-
cauk PC”, 6p. 22/97 n 21/98), nocnopasars je ay’kaH j1a 3alocIeHOM Y cIydajy cenmupoe
COTCTBEHOT JoMahWHCTBA Ha MOPYYjy UCTOT HACEJHEHOT MeCTa OMOryhr KopHIheme
rTaheHoT OJICYCTBA Off je[HOT J]aHa, a Y CIIy4ajy celuuoe U3 jeHOT y APYTrO HACEIHEHO
MECTO — TPH pajHa JaHa.

HanomumeMo, 1a ce moceGHIM, OTHOCHO TOjeIMHAYHAM KOJEKTUBHAM YTOBOPOM
Mory yTBpauTH 1 Beha mpasa off mpaBa yTBpheHnx OMIITAM KOJIEKTHBHIM YTOBOPOM
(wnan 3. cras 1.).

ITpema TOMe, y KOHKPETHOM CIIy4ajy, Hociaomasaii (1kosa) Ouia je ayskHa na Bam
omoryhu Kopuithewe miaheHor OfCYCTBa pajiu cenunde, HajMambe y Tpajamby yTBphe-
HIM ONIITIM KOJIEKTUBHAM YTOBOPOM, OTHOCHO Y Tpajamy yTBphernM [ToceGHIM KO-
JIEKTUBHUAM YTOBOPOM 32 OCHOBHE IIIKOJIE.

(M3 MunncrapcTBa 3a paj, Oopayka W COIMjaHA
nTama, 6p. 132-02-59/98-02 op 16.12.1998.)
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3. Pagnu opgHoC 3acHoBaH Ha opeheno Bpeme no 90 pagnnx nana, He
MOKe Ja mpepacTe y pajHu OHOC Ha HeoapeheHo Bpeme.

IIpema unany 14. craB 1. Tauka 8 3akoHa o pagayM offHocuMa (“Ciy>KOeHH ri1a-
cauk PC”, 6poj 55/56) pajiHu omHOC MOXKe ia ce 3acHyje Ha ofipebeHo Bpeme, Ge3 jaBHOT
orvIallaBaa, ako 300T XUTHOCTY 1IOCTIa HHtje MOryhe CIpoBEeCTH IOCTYIAK jaBHOT OIvIa-
IIaBaka, ald He fyke off 90 pagHuX gaHa.

Papsu oHOC 3aCHOBaH y CMIICITY HaBEIEHE 3aKOHCKE Offpefi0e je OrpaHMIeHoT Tpa-
jama (Hajayxe 90 pagHuX aHa) M HE MOXKe J1a IpepacTe y pajgHu OffHOC Ha HeoipebeHo
Bpeme. MlHade, 3aKOHOM HHje orpaHrIeHa MOryhHOCT 3acHUBam-a pagHor ogHoca off 90
PajHUX flaHa Y TOKY KaJleHgapcke ropuHe. OHOCHO, TOCIIOfaBal MOXKe Y TOKY TOf[He
BHIIIE ITyTa 3aCHOBATH PaiHI OFHOC ca 3aI0cIieHIM (Hajayxke 1o 90 pagHyX faHa), YKO-
JIKO 300T XUTHOCTH IT0CIIa HHje Moryhe CIIpoBeCTH NOCTYIIaK jaBHOT OIvialliaBama. Me-
byTum, ykonuko ce papu o MOCIOBAMA uHje je Tpajare AyxKe of 90 pagHuX JaHa, IOCTIO-
JaBall je Iy>KaH J1a 3a TO BpeMe CIIPOBEJIe MOCTYIAK jaBHOT OIVIalllaBam-a ! 3acHyje paj-
HHU Of]HOC Ha ofpeheHo unu HeopipebeHo BpeMe y emuciy wi. 9. go 11. 3akoHa o paHuM
OTHOCHMA.

IIpema wrany 108. cras 1. Tauka 2) 3aKOHa O pajJHAM OJJHOCHMA, 3AITOCTIEHOM TIpe-
CTaje pajHi OHOC UCTEKOM POKa 3a KOjH je 3aCHOBaH Ha ofipebeHo Bpeme y cMucity
ynaHa 14. ctaB 1. Tauka 8) HaBefEHOT 3aKOHA, O YeMY Ce 3allOCTIEHOM JI0CTaBIba OTKa3
yroBOpa O pajy WK Peliehe O MPecTaHKy pagHor ogHoca (wiaw 111. 3akona).

Hanomumemo, la u y ckiafy ca paHmje BakehnM mpormicnMa, pajiHi OffHOC Ha
onpebeHo BpeMe 6e3 jaBHOT OrvalllaBamka, HUje MOrao jja ce 3acHyje y ClIyJajy 3aMeHe
IPUBPEMEHO OICYTHOT 3aMOCTIEHOT.

(3 MunncrapcrtBa 3a paj, Gopayka W coLMjasiHA
murama, op. 11-00-297/98-02 o 16.12.1998.)

4. Kana je ynaJbeHOCT MecTa y KoMe 3al0C/IeHH Pajii, 10 MecTa y Koje
ce pacnopebyje, mama o 50 kM, pacniopehuBame 3anocjIeHOT MOXKe
71a ce M3BPIIN 0€3 HeroBe CarIacHOCTH.

ITpema wnany 21. craB 2. 3akona o pagaum ofgHockMa (“Ciyx6enu riiacauk PC”,
6poj 55/96), 3anocienn MosKe fja ce paciopeNy Ha Pajl U3 jefHOT Y PYTrO MECTO KO HC-
TOT HOCIOAaBIa 6e3 HErOBOT PHCTAHKA, Y CKIIAAy ca KOJIEKTHBHIAM YTOBOPOM.

OnmtM KoneKTHBHNM yroBopoM (“Cryk6enn riacauk PC”, 6p. 22/98), y unany
6. cTaB 2. yrBpheHu cy ciydajeBu U YCIOBH O] KOjUMa TIOCIIONABAI] MOXKE 3aroCieHOT
6e3 HEeroBor IPHCTaHKa, fla Paclopeny Ha paj U3 jefiHoT y Apyro MecTo. [Ipema Taukn
2) HaBefeHe oxpende OmITer KOJTEKTUBHOT YTOBOPA, 3all0OCIIEHN MOXKE J1a Ce Pacrope-
iU Ha Paji KOJ] UCTOT IOCTIOf|aBLIa U3 je[{HOT Y APYTO MECTO O3 BErOBOT IPUCTAHKA, AKO
j€ yAarbeHOCT Off MecTa Y KOMe 3aIl0CIIEH! Pajid o MecTa y Koje ce pacropebyje Ha paj
Matba o1 S0 KM y jeTHOM ITpaBIly WK CY MECTO Pajia ¥ MECTO y KOje ce 3aIllOCIIeHH pacio-
pebyje Ha TepUTOpHjU KCTE OMIITUHE, OHOCHO IPajia, a OPraHU30BaH je PElOBaH Ipe-
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BO3 KOju oMoryhaBa G1aroBpeMeHH JIolla3ak Ha paj M MOBpaTak ca pajia u ooe36ehena
je HaKHaja IpeBO3a y BUCUHM [IeHEe TPEB03a Y jaBHOM cao0pahajy.

IIpema ToMe, Kaia je yIalbeHOCT Off MECTa Y KOMe 3aIlOCIIEH! PAJiA 10 MECTa y Koje
ce pacniopebyje 33 kM, 3amociienn Moxe 6e3 IerOBOT IPHACTAHKA, f]a Ce, Y OKBUPY TIpe-
my3eha, pacropeny u3 jeqHoT y IpYro MecTo, oI YCIIoBAMA J1a je 006e30ebeH peroBan
MPEBO3 3a OJyIa3aK U MOBPATaK ca pajia.

(I3 MunucrapcTBa 3a pajm, 0opayka © COI@jaHa
nuTama, 6p. 11-00-291/98-02 ox 9.12.1998.)

5. He3aBucno of1 6poja 3anociienux Koju ce ynyhyjy na ninaheno oacy-
CTBO, NOjeMHAYHAM KOJIEKTHBHIM YrOBOPOM MOpajy ja ce yTBpAe
KpuTepujymn 3a ynyhusame Ha malheHo oacycTBo.

ITpema unany 1. Ypende o HakHagu 3apaje 3a BpeMe m1aheHor oficycTBa 3aroce-
HHX 32 YMjUM je paoM pUBpeMeHo npecraina norpeda (“Ciryx6enu rimacauk PC”, 6poj
30/98), mocogaBal] MOKe 3aIfOCIICHOT 3a UMM je& paioM IPUBPEMEHO IpecTaia moTpe-
6a fa yryTH Ha TuiaheHo OJICYCTBO, Y CKIIay ca KpUTEPHjyMIMa YTBPHEHNM KOJIEKTHB-
HHUM YTOBOPOM.

To 3Haum, a 3aMOCIIEHE 32 YMjUM je paioM IPUBPEMEHO IpecTara morpeda, mocio-
JIaBaI] MOXKe, y CKIIafly ca Y penOoM, 1a YIIyTH Ha TiaheHo OJICyCTBO, aKO Cy MojeIuHAY-
HUM KOJICKTHBHUM YTOBOPOM YTBphHeHHM KPUTEpHjyMH 3a yIyhUBarme 3aloceHuX Ha
1aheHo OJICYCTBO.

AXO cy nojeqrHaYHIM KOJIEKTHBHIM YTOBOPOM YTBPHEH! KPHUTEPHjyMH 3a Ofipe-
buBame “TEeXHONOIIKOr BUIIIKA — MMpecTaHKa NoTpede 3a pajoM 3arocieHuX, TO ce TH
KpUTEPHjyMH He OM MOTJIY J1a IpUMEHE y CITy4Jajy ynyhnBama 3armocieHnx Ha miaheHo
OJICYCTBO, aKO TO HHje U3PUIUTO U IIPeABUHEHO THM KOJIEKTHBHAM YTOBOPOM.

IojenqrHayHM KOMEKTHBHAM YTOBOPOM MOPajy Jia ce YTBPHIE KPUTEPHjyMH 32 YITy-
huBame 3anocnenux Ha waheHo ofcycTBO 6e3 0031upa Ha OPOj 3alOCIeHUX KOjH e YIy-
hyjy Ha miiaheHo ofcycTBoO.

IIpema ToMe, mocofaBaI] He MOXKe 3aloCIEHOTr Jia YIyTH Ha IutaheHo OficycTBO,
aKO HeMa TMOjeIMHAYHIM KOJICKTHBHIM YTOBOPOM YTBpheHe KpuUTepujyMe Ha OCHOBY
KOjHX ce 3a10CTIeH! yIyhyjy Ha OfICYCTBO.

(M3 MunncrapcTBa 3a paji, Oopayka W COIMjaTHA
nTama, 6p. 132-02-58/98-02 ox 9.12.1998.)

6. Pamau omHOC 3acHoBaH Ha oapeleHO Bpeme, mpecTaje HCTEKOM
POKa 32 KOjU je 3acHOBaH M y cJIy4ajy kopumliema nopogubCkor
oficycTBa.

Papau ogHOC 3acHOBaH Ha ofjpebeHo Bpeme, pema wiady 108. cras 1. Tauka 2) 3a-
KOHa o pagauM ofHocrMa (“Corysk6enu rimacHuK PC”, 6poj 55/96), mpecraje mcrekoM
POKa 3a KOju je 3aCHOBAaH HE3aBVCHO Of BOJbE 3allOCIIEHOT, OTKa30M YTOBOpa O Pajy.
Papgru omHOC 3acHOBaH Ha ofpebeHO BpeMme, y CMHCITy HaBefleHe 3aKOHCKe ofjpefioe,
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MpecTaje NCTEKOM pOKa 3a KOjH je 3aCHOBaH M 3aIlociIeHO] KOoja je 3anmoderna Kopuihe-
e TIOPOAMIBCKOT OficycTBa. [laHOM IpecTaHKa pafHOT OfHOCA IPECTajy U cBe oOaBe3e
TIOCITOMIABIA ITpeMa 3aIl0CIIeHO] KOja je y TOKY Tpajara PajJHOT OTHOCA OCTBapuiia PaBo
Ha TIOPOAAIBCKO OJICYCTBO.

ITo mpecTaHKy paHOT OfHOCA, HE3AIOCIEHO JIviie Tpeba f1a ce IIPHjaBy Ha EBHJICH-
Iy HE3alOCIEeHUX W TIOAHece 3axTeB PemyOmiukoM 3aBOfy 3a TP:KUMINTE paja 3a
OCTBapHBam-€ MpaBa Ha HOBUYaHy HakHay. HoBuaHa HakHaya, npeMa uiany 17. 3akoHa
0 3amolUbaBalby M OCTBapHMBamy INpaBa HezarocieHux Jjuia (“CiyxOeHH TIaCHUK
PC”, Op. 22/92, 73/92, 82/92, 56/93, 67/93, 34/94 u 52/96), npunaga He3aMOCICHOM JIALYY
OfI TIPBOT JlaHa Off fJaHa TIPecTaHKa PajjHOT OJJHOCA aKO Ce, Y POKy off 42 JaHa Off laHa
IpecTaHKa OCUI'ypara, IpHjaBy U IOJHECE 3aXTeB 3aBONY.

Bpeme ucnnare HoBuaHe HaKHajle YTBPHEHO je Y Tpajary Of TpH 10 24 Mecela, 3a-
BVICHO OfI Ay>KWHE CTaka OCUI'yparha He3arocieHor una (wiaH 14. 3akoHa). Mebyrum,
YKOJIMKO BpeMe WcIUIahrBama HOBUAHE HAKHAJIE UCTEKHE ¥ TOKY MOPOIUIBCKOT OfICY-
CTBa, pema wiany 15. Tauka 1. 3aKOHa, UCIUIaTa HOBYAHE HAKHAJIC HACTaBJba Ce U 3a
BpeMe Tpajama MOPOAUIBCKOT OfICYCTBA, YTBPHEHOT y CMUCITY WiaHa 79. 3aKoHa O paf-
HUM OJTHOCHMA.

(I3 MunucrapcTBa 3a pafm, Oopayka © COI@jaIHa
nuTama, 6p. 132-04-55/98-02 om 23.11.1998.)

7. 3anocienn KojH pajgy HA PaJHOM MeCTy €A MOCEeGHHM YCJIOBAMA
Pana, MMa NpaBo Ha FoMILLH OIMOP Yy Tpajamy A0 40 pagHux naxa.

3anocnenn (MyIkapar) Koju je HaBprmuo 30 roguHa NeH3mjcKor cTaxa win 55 ro-
JMHA >KUBOTA, TpeMa WwiaHy 56. cras 1. 3akoHa o pagaiM ofgHockMa (“Crryk0eHn ria-
cauk PC”, 6poj 55/96) mma npaBo Ha TOJUIIIERY OMOP Y Tpajamy off 30 pajHuX AaHa.

IIpema craBy 2. HaBefeHe 3aKOHCKe ofpenioe, TONUIIBA OMOp Y Tpajary fo 40
pajHUX JaHa MOXe, ¥ CKJIafy ca KOJIEKTUBHUM YrOBOPOM, fia c€ OOOPH 3alOCIIEHOM
KOju paju cKkpaheHO pafiHO BpeMe Ha PajJHOM MECTY ca TOCeOHIM YCIIOBIMa paja.

3arocieHoM KOjH je y CMHCITY WiaHa 56. cTaB 1. 3aKoHa HCIYHMO YCIIOB 3a CTHLIALE
IpaBa Ha TONUIIILH OMOP Y Tpajarby of 30 paiHiX jaHa, Jy>K1Ha FOfAIIIELET OAMOopa 10
40 pamaux mana ofipebyje ce Tako mTo ce 30 pagHuxX JaHa yBehasa 3a OHONMMKY Opoj f1a-
Ha KOjH je TIojelIMHaYHIM KOJIEKTUBHIM YTOBOPOM YTBphHEH 3a yBehare TOIUIILET Ol
Mopa IO OCHOBY pajia ca CKpaheHUM pajfHIM BPEMEHOM.

(M3 MunncrapcTBa 3a paj, Oopadka W COIMjaTHA
nTama, 6p. 11-00-273/98-02 op 14.11.1998.)

8. Bpumwian Qy>KHOCTH JUPEKTOPA, KOjH je paspelleH Xy:KHOCTH,
ocTBapyje npasa Kao 3anocjieHd 3a YijuM je pagom yrsphen npecra-
HaK norpede.

IIpema oppenbama umana 37. 3akoHa 0 pagauM ofHockMa (“Ciy>KOeHH TIaCHIK
PC”, 6poj 55/96), nupexTOp KOjH je paspelieH NY>KHOCTHU y CKIIafy ca 3aKOHOM, OCTBa-
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pyje TpaBa Kao 3arociicHH 3a YUjUM je pajloM YTBpHEeH MpecTaHak morpede, OCHM ako
HE HCIyH-aBa yCIIOBe 3a IIPecTaHaK PagHoT OAHOCA IO CHJIH 3aKOHA MITH Ge3 H-erOBE car-
JIACHOCTH.

CXOHO HaBEJIeHNM OfipeidamMa 3aKOHA 3aMOCIICHN KOJH je pa3pelleH JYsKHOCTH,
HEMOCPETHOM IIPUMEHOM 3aKOHA, OCTBAPYje MPaBO 3alOCIEHNX 3a UHjUM je PaioM yT-
BpbeH npecTaHak norpeode.

JlaHOM paspelierma BpIIMONa AY>KHOCTH AMPEKTOpa, MOCIOAaBal MOXE fa My
06e36enu jeqHo off paBa u3 wiaHa 26. cras 1. 3akoHa.

Axo He MOxe Jia My ce 00e30€e/Ii HH jeTHO Off THX IIpaBa, MOCIIOaBall je IykaH Ja
MY UCIUIATH OTIIPEMHUHY U3 unaHa 34. 3akoHa. [laHOM ucIuiaTe OTIPEMHUHE IIPECTaje
MY pajHH{ OJJHOC, OTKa30M yroBopa o paay (wran 108. cras 1. Tauka 9. 3akoHa).

IIpema ToMe, BpIIMIAI] AYSKHOCTH TUPEKTOPa KOj MIMa UCTH TOJIO3KA]j U MpaBa Kao
¥ TAPEKTOP, a KOjH je pa3pelleH Ty>KHOCTH Y CKIIAy ca 3aKOHOM, OCTBapyje paBa Kao
3aIlOCIICHH 32 UHjUM je PaJioM YTBpheH npecraHak nmorpebe. YnmbeHNIA Jla ce BpIIIaLl
ITY>KHOCTH JIUPEKTOpa Hajla3| jOII YBeK Ha OOJIOBamYy, HHje Off YTHIIaja Ha MPEeCTaHaK
papHOT ofiHOCa (300T pa3pelliera), MyTeM OTKa3a YroBopa O Pajly, y CKJIajy ca Hampep
HaBe[eHnM ofipeioama 3aKkoHa.

(I3 MunucrapcTBa 3a papm, Oopayka © COL@jaHa
nuTama, 6p. 11-00-30/98-02 o 3.12.1998.)

9. 3anocieHn He MOXKe [1a paii ca MyHIM PaHUM BpeMEHOM KOJI iBa
TOCTOAABIIA.

IIpema 3akony o pamaiM opHocrMa (“Corysk6enu riacHuK PC”, 6poj 55/96), 3ano-
CIIEHH MOXKeE J]a IMa CaMo jeflaH PafHi OfHOC ca IMYHUM PajHUM BPEMEHOM. 3aKOHOM
Hyje npenBrbera MOryhHOCT 3aCHMBaa PajiHOT OfJHOCA Ca IyHUM PajiHAM BPEMEHOM
KOJI /IBa MJTH BHIIIE TTIOCTIONaBIIA.

IIpema ToMe, YKOIHKO je 3aIocIeHN 3aCHOBAO PaJJHI OJHOC Ca ITyHUM PajJHIM Bpe-
MEHOM KOJI IBa MIOCIIOAABIA, MAIIBEH:A CMO, JIA CY C& CTEKIIH YCIIOBH 32 IOHOIIEH:-E Of-
JIyKe O PECTaHKy pagHOT OHOCA.

(M3 MunucrapcTBa 3a paf, Oopayka © COI@jaIHa
nuTama, 6p. 11-00-27/98-02 op 23.11.1998.)

10. ITo ocHOBY GeHe(huMpaHOT CTaXKA, HE MOXKE /1a e OCTBAPH NPaBO
HA HOBYAHY HAKHATY 32 CJTy4aj He3anocJIeHOCTH.

ITpema umnany 14. cras 2. 3akoHa 0 3alOIUbABakY U OCTBAPHUBAKY IIPaBa HE3AIO-
cnennx yma (“Ciryk6enu rmacauk PC”, 6p. 22/92, 73/92, 82/92,67/93,34/94, 52/96), ne-
3aI0CIIEHOM JIMIY Koje je Om1o ocurypano 30 1 BUIlle TOAMHA HOBYaHA HaKHAJ[A UCILIa-
hyje ce Mo meroBor 3anocierma, OfHOCHO ACIyEheHha YCIIoBa IO OCTBApUBamba Mpasa Ha
CTapoCHY NeH3H]y Y CKIIajy ca IIPOIACHMA O IEH3MCKOM ¥ MHBAIMJICKOM OCHTYPamby.
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CxomHO HaBefleHNM ofipefibaMa 3aKoHa, YCIIOB 32 OCTBApUBAaL-€ IPaBa Ha HOBUYAHY
HaKHaJy 3a CJIyJaj He3arnoCcJIEHOCTH je fa je Jmie oapehenu nepuoy (Bpeme) 610 ocu-
T'ypaHo, OHOCHO fia je yIutahmBaH TOMPUHOC 32 CIy4aj He3aOCIEHOCTHL.

ITpema 3akoHy O 3aMONUBABAKY U OCTBAPHBAKGY IpaBa HE3AMOCICHUX JIMIIA, J1O-
TIPUHOC 32 CITy4aj He3aIlloCIEHOCTH He IIaha ce Ha CTak OCHTyparbha ca yBehanuM Tpaja-
weM (OeHedHIMpaHu CTakK ), Te CTOra IO OCHOBY TOT CTaka He MOT'y Jla Ce OCTBape mpa-
Ba 33 BpeMe He3aroCclIeHOCTH (HOBYaHA HAKHAJA U JIp. ).

(M3 MunucrapcTBa 3a paj, 0opayka © COI@jaHa
nuTama, 6p. 104-00-2/98-02 op 17.11.1998.)

11. HopmaTuBu M craHpapau pana, yrephyjy ce omuruM akTom
TOCIIOABIA.

Onpen6ama uwnana 24. Omrer KoiekTuBHOT yroBopa (“Cyk6enu riacuuk PC”,
Op. 22/97 u 21/98), mporicaHo je fa ce pagHu YIUHAK YTBpHYje Ha OCHOBY HOpMaTHBa U
CTaHpapfa pajia, OfHOCHO KOJIEKTVBHIX W WHIVBHUAYAJIHIX HOPMH U IPYIUX KpUTEpH-
jyma yTBpheHIX KOIEKTUBHIM YTOBOPOM.

Hopwmaruse u crasgapae paga 1 Mepuia 3a IpAMEHY IPYTUuX KpATEepHjyMa Ha OCHO-
BY KOjUX ce YTBpby]jy pe3yiraTu paja 3arocjeHor, yTBphyje mociaofasar noasehu of
TEXHIUKO-TEXHOJIOIIKE ONMPEMIbEHOCTH MpoIieca pajia M Off ONTHMAHOT KOopHIThema
pagsor Mecta (wiad 25. Omirer KOJIEKTHBHOT YTOBOPA).

IIpema TOMe, MUIIUBEEHA CMO fIa CE OTIIITIM aKTOM MOCTIOAABIA, YTBphYjy HOpMa-
THBY ¥ CTAHIAPIX Paia, OMHOCHO KOJIEKTHBHE M MHAVBHUAYATHE HOPME Ha OCHOBY KOjHX
ce yTBphyjy pe3yaraTu paja 3amociaeHOr.

IlITo ce TMYe Ipyrux KpUTEpHjyMa KOjH CITy>Ke 3a yTBphUBaIbe pe3yirara paja 3a-
TIOCTIEHOT, MICTH € YTBPHYjy KOJCKTHBHIM YTOBOPOM.

(M3 MunncrapcTBa 3a paji, Oopayka W COIMjaTHA
nTama, 6p. 11-00-23/98-02 op 26.11.1998.)

12. 3anocienoM, Koju ce Mo HCcTeKy HemlalieHor ocycTBa HHje Bpa-
THO Ha paji, PaiHA OJJHOC NPecTaje AaHOM Kajia je (hakTHIKH MpecTao
Aa paj.

IIpema wiany 108. craB 1. Tauka 1. 3akona o pagauM opaocnMa (“CoryskOeHn ri1a-
cauk PC”, 6poj 55/96) 3amociieHoM TpecTaje pajgHy OTHOC HE3aBHICHO Off FeTOBE BOJbE
OTKa30M yroBopa O papy, Off CTpaHe HOCIIOfIaBla, ako je HeolpaBAaHO N30CTao ¢ I10cia
NeT pajHMX JlaHa Y3aCTOIHO, OHOCHO CelaM PaJIHIX JlaHa C IPeKUMa y TOKY TPH Me-
cera.

YranoM 47. 3akoHa O MEH3MKOM M MHBATMICKOM ocurypamy (“Ciyk0eHn ria-
cauk PC”, 6poj 52/96), mpormmcano je fja ce y CTax OCHI'yparha pauyHa BpeMe Koje je
OCHT'YpaHHK - 3aIIOCIIEHU IPOBEO Ha HelaheHOM OfICYCTBY, HajBuie 0 30 1aHa y jejHOj
KaJIeH[apCKO]j TOIVHA.
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ITpema ToMe, 3amOCIEHOM KOjU Ce Halas3no Ha HemlaheHOM OfICYCTBY, a KOME je
npeny3ehe ymiatmwio monpuHoce (3a npeux 30 maHa OCYCTBOBamba), a KOjU Ce IOCie
ucTeKa HemraheHOor OJiCyCTBa HUje BpaTWO Ha Paj, a CBOj M30CTaHAK C TOCTA HHje
orpaBfao (BHMILIE Off IIET JaHa Y3aCTOIHO ), IIPECTaje PagHK OHOC Ca TaHOM Kafia je (hak-
THYKY IPECTA0 Aa PajH.

(I3 MunucrapcTBa 3a papm, 0opayka @ COI@jaHa
nuTama, 6p. 11-00-269/98-02 ox 10.11.1998.)

13. Pagun ofgHOC mpectaje, AAaHOM NOCTaB/balba OTKA3a YrOBOpa O
pany.

Carnacno unany 111. 3akona o pajaiM ogrocrMa (“Crysk6enn raacHuK PC”, 6poj
55/96), 3amocieHoM TpecTaje pajiHi OFHOC OTKa30M YroBopa O pajy, ako je 3aCHOBAaO
PajiHI OJTHOC YTOBOPOM O Pajiy, a 3aIlocJIEHOM KOjH je 3aCHOBaO pajH! O{HOC Ha OCHOBY
OITyKe HaJUIeXKHOT opraHa (Huje 3aKJby4eH YTOBOp O pajy), pajHu OAHOC NpecTaje fa-
HOM JIOCTaB/barba Pellierha O MPEeCTaHKy PajfHOT OfJHOCA.

IIpema TOMe, 3aIIOCTIEHOM TIpecTaje PajiHy OHOC TAHOM JIOCTaBJbaka OTKa3a yro-
BOpa O pajly, OIHOCHO pelllera O IIPECTaHKY PajHOT OJHOCA OCHM, YKOIIMKO 3aITOCTIEHA
HHje Ay’kaH Jja OCTaHe Ha pajly M3 pa3iiora HaBefieHnX y wiaHy 112. 3akoHa (OTKa3HI
POK). Y TOM ciTy4ajy, 3alocIeHOM IpecTaje PajiHi OTHOC MICTEKOM OTKa3HOT pPOKa.

(M3 MunucrapcTBa 3a pajm, Oopayka © COI@jaHa
nuTama, 6p. 11-00-23/98-02 op 26.11.1998.)

14. [ToHo1Iee OMITEr aKTa 0 CHCTEeMATH3AlMjU PaJHIX MecTa je y
HCKJbYYHBOj HAVIEIKHOCTH INPEKTOPA.

Y octBapuBamy npasa, 06aBe3a 1 OrOBOPHOCTH 3aIIOCIICHHX, Y CKIIay ca 3aKOHOM
¥ KOJICKTUBHUAM YTOBOPOM, IMPEKTOP IOHOCH OIIITHU aKT KOjUM ce YTBphyjy pajHa Me-
CcTa, BpCcTa M CTEIeH CTPYYHe CIpeMe 1 IPYTH YCIIOBH 3a paji Ha ofjpeheHoM paHOM Me-
cry (wian 137. cras 1. 3akoHa O pafHAM OJHOCHMA).

upekTop caMocTaHO YTBphyje BPCTy 1 CTEIeH CTPyYHE CIpeMe, 3aBUCHO Off TIO-
CJIOBA M 3ajjaTaka Koju 00aBJbajy Ha pagHOM MECTY ¥ OJTOBOPHOCTH KOj€ MMa 3aroclie-
HY ¥ HEje Iy>KaH J]a TPAXK! CArlIaCHOCT IPYTMX OpraHa, OCHM aKo 3aKOHOM HHje IPYKIU-
je ompebeno.

(M3 MunncrapcTBa 3a paj, Oopadka W COIMjaHA
nTama, 6p. 11-00-269/98-02 op 10.11.1998.)
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Aunexcanoap Yurkosuh u Aaexcarnopa Jopoaros,
Cage3no MuHuCiapcitieo 3a iipuspeoy

Munusema CaBe3HOr MUHHCTAPCTBA 32 IPUBPeENy

1. /1a 1 ce MoXKe BpLINTH criajame (punajame) apyrom npenysehy y
clIyyajy Kana npenyselie y cBOjuM NOCJIOBHMM KE-HTaMa IMa Hepacho-
pebeny noour, a ¢ 003MPOM Ja je HCTEKA0 POK Off HIECT MecelmH Of
CACTAR/bamha PAYyYHOBOJCTBEHOT HCKAa32a HUje JOHEJI0 OJVIYKY O pacro-
el T00HMTH, 2 HA W3BPLIIIO NpHjaBy o nosehamby OCHOBHOT Kanu-
TANAa 3a YIHC y perucrap y cmuciay wiana 294. 3akona o
npenysehnma?

Ipeny3eha Mory mpuCTynUTH CTATYCHO] MPOMEHH CIajarha aKo Cy HajMambe jeTHy
TOIVHY yIFICaHa y CYICKU perrucTap, ¢ TUM Jia Tpeba 1a ce OpraHu3yjy y jenaH off o0mKa
npenyseha yrBpher 3akoHoMm o nipexy3ehnma (wr. 2. m 421. 30I1-a).

Omnyky o craTycHO] IpoMeHH Tipefy3eha moHoce opranu ynpasibama npemyseha
Koja ce crajajy. MebycoOnu ognocu npefyseha ypebyjy ce yroopom a npenyseha Ha-
CTaja CllajalkeM CONUAApHO OAroBapajy 3a odaBese mpeny3eha Koja cy npecrana a no-
croje (wrau 447. 30I1-a).

Ynpase npenyseha ydecHrKa y crajamy Ay»KHa Cy fla CauiHe MCMEHN U3BEINTaj C
00pa3oXemeM YTOBOPa O Cllajary U KPUTEPHjyMa 3a BpeJHOBAHE NMOBIHE.

Y cny4ajy Kafa jeqHo npenysehe Koje ce ciaja y cBOjuM IMOCIOBHUM KH-ATaMa AMa
HepacniopebeHy o0uT, ynpase npemy3eha Koja yuecTBYjy y Cliajarby MOTY IaTH MicMe-
Hy u3jaBy fia he ce mmoBrHOM TOT Tipey3eha ynpapbaTy OBOjEHO 10 TOHOIICHA OITY-
Ke 0 pacriopebuBamy nobutn (wian 428. cras 2. 30I1-a).

(6p. 4/0-0/1-064/98-2 oy 13.11.1998. .)
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2. J1a 1 ce MoXe OCHOBATH NPUBATHO npeny3elie y BacTuToM crany?

Hogsu 3akon o npeny3ehnma He mo3Haje npuBaTHO npeny3ehe kao o6mmK npenyse-
ha. O6mm npeny3eha npema 30I1-y cy mpuBpeaHO APYIITBO (IPYILITBO JIALA U APYIII-
TBO Karmmraa), ApyIurseHo npeaysehe u japHo npenysehe (wian 2. 3011-a).

IIpema 3O0I1-y mop ceguinrreM mpeny3eha ce cMaTpa Mecto y Kome mpeny3ehe
00aBJba JENTaTHOCT a aKo Ce JeJIATHOCT 00aBJba y BUIIIE MECTa, CEUIIITEM npefy3cha ce
cMaTpa MecTo y KoMe je cemuinrre yrnpase (wian 22. 3011-a). Cenurirre mpegy3eha camp-
KM JIBa eIeMEHTe: MeCTO (Hace/heHO MeCTO MOfI ofipeheHrM Ha3MBOM) 1 GIIIDKY ajipecy
(ymwy u 6poj y MecTy y KOMe Ce Hajla3u ceuiiTe npenyseha).

IIpema Tome, npeny3ehe Moxke 006aB/baTH AENATHOCT W Y BIACTUTOM CTaHy, akKo
WCIyH-aBa MPOIIICAHEe YCIIOBE Y MOy TEXHIYKE OTPEMIbEHOCTH, 3aIITHTE Ha pajy U
3allTUTE U yHaNpeherba JKUBOTHE CPENuHe, Kao U Jpyre nponucane yciaose (wiad 18.
30I1-a). UcnymeHOCT OBUX YCIIOBA YTBPHYje pellierhbeM HayIesKH! OpraH.

(6p. 4/0-0/1-062/98-2 op 30.10.1998.r.)

3. a 1 uMa NPaBHOT OCHOBA 1a PATHHUKY KOjH HMA PerncTpoBaHy
CAMOCTAJIHY TPrOBUHCKY Paiby, y AeIATHOCTH 32 Koje je u npeny3elie
PerucTpoBaHo, AIM TPEHYTHO He 00aB/ba Ty AEIATHOCT KOjy 00aB-
Jbajy pafHULY NPUBATHO U U3 PATHOT OJHOCA, PecTane PaHi OfHoC?
Y oppen6u crasa 1. unana 92. 3akona o npeny3ehnMa — Kiay3yiia KOHKYpeHnygje —
HaBeJleHa Cy JIMIa, ca O3HAueHeM CBOJCTBA KOja MMajy, la He MOy GHTH 3arloCiIeHu Y
IpyroM npeny3ehy, OfHOCHO APyroM MpaBHOM JIMIY MCTE WU CPOJHE NENATHOCTH W
[ENaTHOCTH KOja OM MOIvIa OWTH KOHKYPEHTHA, HUTH MOTYy OWTH IIPEAy3eTHUIM KOjI
00aB/bajy TaKBY jelaTHOCT. 3a0paHa KOHKYpeHIWje ypebeHa je Ha MMIepaTUBHO]
OCHOBH 32 OBa JINI[A, TAKO ]a CE ACTa HE MOXKe MemaTy akTiMa npeny3ehuma.
AKo Heka Off TUX JIuIfa IIPEKpIIe KIay3y/Ty KOHKYpeHIje, mpeny3ehe Moxe u3pe-
hu npecranak pagHOr WM yroBopHOT ofHoca (wiad 92. cras 4. 30I1-a).
ITpoumpuBame o6aBe3e JIOjaTHOr MOHAIIaka Ha CBE WM IOjEfIMHE 3arocieHe Y
npeny3ehy je MaTeprja TOCeGHIX paTHONPABHUX POMNKCA W HA FbUXOBOj OCHOBH KOJIEK-
THBHUX yTOBOpA.

(6p. 4/0-01-063/98-2 051 2.11.1998. .)

4. J1a mu je y u300py npBe cKymuTiHe npeny3eha gounwio 1o nospene
H300PHOT MOCTYNKA, ¢ 003UPOM J1a je n300p NnpBe CKYNUTHHE W3Bp-
LIeH HA OCHOBY NoceGHe OVTyKe PaJHIIKOr caBeTa M 1a He NMOCTOjH
HHjeIaH OMITH NPonHc KOju 61 ce MOrao NpUMeHHTH Ha H300p npBe
CKYNIITHHE ¥ CACTAB U300pHE KomMucHje?

Hosu 3akon o mpegy3ehrma oMoryhyje ga ce npena3s ca nocrojehe opme ympas-
Jbarba IPYIITBEHNM Npeny3eheM Ha HOBY (hOpMY M3BPIIIV WITH Ha HAYWH TIpeBrbeH cTa-
TYTOM WJIH OJITYKOM HocTojeher opraHa ynpaesbama (wnaH 442. cras 7.). OmiykoM o
MIPBO]j CKYIIIITUHY Npefy3eha Tpeba fia ce ypeqe cBa OMTHA IUTama, Ko IITO Cy: HAYWH
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n300pa WIaHOBa CKYIIIITHHE, MAHAAT, HAUMH OIUTy4MBaha, OATOBOPHOCT U CII., I1a CE Ta
NUTarba HE MOTY YPEAUTH Ha APYIH HAulH HETO KaKo je TO ypebeHo y TOj OfUIyIH.

Hanomumemo, 7a 0BO MEHICTapCTBO HHj€ HAIEXKHO 3a pelllaBake KOHKPETHOT
cropa, Beh caMo 3a JaBame MUIIUbEHA O IPUMEHN NOjeMHUX Ofipefiaba 3aKkoHa o mpe-
ny3ehnma.

(6p. 4/0-01-064/98-2 0 3.12.1998. 1.)

5. Ko renepanHoM IipeKTopy NOTHHCYje HATOT 32 CIIY:KOeHH MyT, U
Jia ]I je reHepaHM AMPEKTOP 0OaBe3aH /1a MoJHece MICMEHN 3aXTeB
KAl JKeJIM 1a Hie HA CIYKOEHH IYT Y MHOCTPAHCTBO M /12 JIF je 00aBe-
3aH [1a 1O 3aBPIIETKY CTY’KOEHOT NyTa NMojHece MICMEHH M3BeIITaj
opraty Koju ra mampe?

YnpaBHU 0OOp NOCTaBJba U pa3pelliaBa AUPEKTOpa, Kao U Aaje CMEPHHULE AUPEK-
TOPY 3a OCTBapUBarhe MOCIOBHe moymTuke (wian 62. 30I1-a).

ITojepuHayHnM aKTOM KOjH JOHOCH OpraH WK OBJalTheHn nojeauHan y npeaysehy
MpeLy3HIje ce U ileTalbHuje ypebyje nocioBHa nonuruka npefyseha. [lakie, nurame na
JIM je IUpeKTop o0aBe3aH fa MofHece IIMCMEeHH 3aXTeB 32 CITy>KOEeHHM IIyT Y MHOCTPaH-
CTBO, KO0 U Jia JI je 00aBe3aH /ia 10 3aBPIIETKY CIIY>KOEHOT ITyTa MOJJHECE TICMEHH 13-
BellTaj TpeOa perymcaTy NojefUHAaYHIM aKTOM KOJH ce IOHOCH y Ipeny3ehy.

(6p. 4/0-01-068/08-2 o 7.12.1998. 1.)

6. [la ;m ce ynpar/bayka npasa NPH3HAjy aKIHOHAPNMA 1 HA OCHOBY
M0 paHUjEM 3aKOHHMA YNHCAHMX AKIHMja 32 Koje Cy aKuuoHapH,
cxoHo 3aKOHY O YC/IOBHMA 1 IIOCTYIIKY IIPpeTBapamha APYLITBEHe CBO-
juHe y Ipyre o0/Ke CBOjiHE, MICMEHO M3jacHIIM A HACTARBAjY ca
OTIUIATOM YNHCAHUX aKuja?

He. OBo u3 pasnora jep cy JOHOIICHEM caBe3HOI 3aKOHa O OCHOBaMa MPOMEHe
BJIacHUINTBA ApyIirBeHor Kamuraia (“Cmyx6enu et CPJ”, 6p. 29/96 u 29/97) omHo-
cHO 3aKkoHa 0 cBOjiHCKO] TpaHcopmanmju (“Cinyx6enu rimacauk PC” 6p. 32/97), npe-
CTaJTi f1a Baxke 3aKOH O APYIITBEHOM KalWTaly OJHOCHO 3aKOH O yCIIOBMMA M TIOCTYTI-
Ky TIpeTBapama APYIITBEHE CBOjUHE Y JIpyre OOJIMKE CBOjUHE, HA OCHOBY KOjHX je TO
MPpaBO OWITO paHHje KOHCTUTYHUCAHO.

Hogu 3akon o npeny3ehiMa KOHCTUTYHIIIE IPABO YIpaBibamba y npeny3ehy y mo-
CTYIIKY IIPOMEHE BIIACHUIITBA KAIUTANA CPA3MEPHO CTPYKTYPH OCHOBHOT KAIATANA U
ymiahennM akugjama (wias 400. cras 1. 30I1-a).

IIpema Tome, ynpaBibambe y CBUM mpeny3ehnma — Gpoj IracoBa y CKYNIITHHA 1
YIIAHCTBO Y YIIPaBHOM OfI00PY — j& CpasMepHO CTPYKTYPH YIuTaheHOT OCHOBHOT KaIliTa-
Jla OJTHOCHO aKIMjCKM KaruTal jjaje Opoj IiacoBa nmpeMa yiiaheHnM akimjama, a HUACy
pelieBaHTHE YIUCAHe aKIyje.

(6p. 4/0-01-066/98-2 051 8.12.1998. .)
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7. Ha 1m noctoju 3akoncka MoryliHocT na jaBHo npeny3ehe npomenn
OO0JINK, OTHOCHO A ce OpPranmsyje Kao ApyirseHo npexy3ehe?

ITpema 3akoHy o mpemy3ehnma He mocToju MoryhHOCT fa jaBHO nipenysehe, ¢ 063u-
poM f1a je ped o ipeny3ehy Koje o6aBiba IeIaTHOCT Off OMIITET UHTEpPeca, a KOje OCHUBA
Ap:KaBa OMHOCHO jeuHMIIa JIoKayHe camoympase (wiad 401. cras 1. 30I1-a), mpomern
OOJIHK, OTHOCHO J]a Ce OpraHu3yje Kao ApyITBeHo npenysehe, jep je apymTBeHo npemy-
3ehe mpenysehe koje y uenuHu mociyje ApyiuTBeHnM KamutamoM (wiaH 392. cras 1.
30I1-a).

(6p. 4/0-01-069/98-2 o5 16.12.1998. 1)

8. [la Jm ce 3a BpILHOLA Y>KHOCTH JUPEKTOpa npexy3ehia Moxke nme-
HOBATH JIHIIE Koje ce HATA3H Y PAJHOM OJ{HOCY Ha HeofpeheHO Bpeme
y Apyroj opraHm3aidji y Kojoj ocTBapyje cBa NpaBa W3 pajHOr
omuoca?

upexkTop apymIrBeHor npeny3eha He MOKe UMaTH TO CBOJCTBO HUTH OWTH 3ario-
CJIeH, OTHOCHO IIPOKYPHCTA Y OIIIO KOM APYroM npefy3ehy Wi IpaBHOM JIVITY UCTE WA
CPOJIHE IENaTHOCTH, WX [EaTHOCTH KOja OM MOria OUTH KOHKYpPEHTHA, HUTH MOXKe
OWTH IPETy3eTHUK KOju 00aBsba TakBy aenatHocT (wian 92. 30I1-a).

(6p. 4/0-01-070/98-2 0 25.12.1998. 1.)

9. [la 11 ce MOCTAB/bEHOM BPILHOLY TYKHOCTH AMpeKTOopa npeny3eha
OVIYKOM YTPABHOT O00pa MOXKe MPOXY:KABATH MAHJAT Y TOM CBOj-
CTBY IO MCTEKY POKa Of] TOMHY JAHA HA KOjU NepHo] je IMEHOBAH Ha
Ty XyKHOCT?

ITpema 3akoHy o mpefy3ehrMa MaHAT BpIIKONA Ay>KHOCTU JUPEKTOpPA je OrpaHu-
4eH Ha rofiyHy AaHa (anas 396. cras 3. 30I1-a). Y poky of romyHy faHa YTIpaBHH Of-
00p je ayKaH fja HacTOju Jia nu3abepe AUpeKTopa.

Hcro nmre Moke fja Gyfie IIOCTaBIbEeHO 3a BpIIMOLA Ty>KHOCTH JUPEKTOpa aKo je
CIIPOBEIEH KOHKYPC a YTIPaBHU OA0OP HUje U3a0pao AUPEKTOpa Off NPUjaB/beHUX KaH-
munaTa u3 ogpebeHnx pasmora.

AKo ce y peqy3ehy cMaTpa fja HUCY TIpefy3eTe CBe Mepe 1 aKTHBHOCTH Off WIaHO-
Ba YHpaBHOT ofi6opa fia ce nzabepe TUPEKTOP MOKe ce MOFHETH 3aXTEB CKYIIIITHHY A
TIOKPEHe ITOCTYTaK EBeHTyaJIHe OJIfOBOPHOCTH WIaHOBa ynpase (Wwi. 72. u 73. 3011-a).

(6p. 4/0-01-070/98-2 0 25.12.1998. 1.)
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HAPYIIBEHHNIIA

OBuM ce Heono3uBo npeTiuiahyjemMo Ha ___ mpuMmepaka yaconmca "TTIPABO U TTPUBPEJJA" 3a 1999.
ropuny 1o 1eHu oy 2.100,00 munapa 3a npasra jmmna (1050,00 3a dusmuka nuna, 100 USA $ 3a urocrpanc-
TBO) Ha M€ aKOHTAIWje TOMIIIELE TPeTIUIaTe C THM J1a ce MpeTIvIaTa IpoAy:Kyje u 3a ciefehe ropuue,
YKOJIMKO CE M3PHINTO-TIICMEHO He OTKaKe Mpe UCTeKa TeKyhe roauHe.

N3Hoc of IMHapa ymiaTuheMo y 3aKOHCKOM POKY IO MPpHjeMy padyHa Ha KUpO padyyH Opoj
40806-678-3-99933 YOPYXEILE ITPABHUKA Y ITPUBPE[I CP JYTOCJIIABUJE

Beorpap, Tepasnje 23/VII-701

Ten/caxc 3248-428

Yacomnwc craTu Ha afpecy:

ca Ha3HAKOM 3a ciykO0y.

Monumo 1a oBy HapylIOEHHIly OBEPEHY U MMOTHHCAHy Of] CTPaHE OBJANTheHOT JINIA MOIIAJbETe Ha afipecy
YIOPYXEWE ITPABHUKA Y ITPUBPEIN CP JYTOCJIABUIE, Beorpan, Tepasuje 23/VII-701
I1. dax 47

IToTnuc Hapyunona
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OoaBemTem-e YNTAOIUMA

YnancTBO y YApy:XKemy NPABHUKA y IpBpequ Jyrociasuje

Yrnpyxeme npaBHuKa y npuspend CaBe3He pemyOnuke Jyrocnasije OCHOBAHO je
23. nenem6pa 1992. rogune, ca ceguiireM y beorpany, kao npocgecuoHaTHO-CTpyYHa
ApYLITBEHA OpraHu3anyja IpaBHUKA 3al0CIeHUX y npeay3chnuMa, 6aHKaMa U ApyruM
IPUBPEHUM OpraHu3anyjama 1 IpaBHUKA KOjU Pajie Ha IPUBPEAHO-TIPABHUM IOCTIOB-
UMa y NPUBPEHUM KOMOpama, Ha (paKylaTeTuMa, IPUBPEJHUM CyOBUMA U APYTHM
opraHuMa u opranusanyjama Ha teputopuju CP Jyrocnasyje.

Ha ocnuBaukoj CkyniTuHu u3Meby ocTasor, yCBOjeH je U CTaTyT Y ApyKemba.

Y Cratyty ¥YapyXema npefBubeHe cy ofpefioe 0 WIaHCTBY Y YApyXemwy. Ynan-
CTBO Y YJpyXeHy CTUYE Ce IPUCTYNAmbEM.

M3Bpuinu onbop YpyKema OfIyduo je a U3HOC WIaHApUHE 32 MpaBHa JIHIa 32
1999., kao u 3a ¢u3wyKa Jmna (MpaBHAUIM, MarkCTPH W TOKTOPY NPABHUX HayKa)
flaJjbe U3HOCH:

3a Benuka npefyseha 500 gus. rop.
3a cpenmwa npeny3eha 400 muH. Tof,.
3a mana npegy3eha 300 guH. rof,.
3a ¢uznuka nuia 100 muH. roj.

ITocrojehu unmaHOBU Y[py:Kema NPWINKOM Offp:KaBamba CycpeTa IpaBHHUKA Y
npuspeau u ipyrux CaBeToBama UMajy ofpeheHe HOroHOCTH.

Hcro Tako uiaHOBH YpyKeha, JUPEKTHO UM OPraHU30BambeM CaCTaHAKa, MOTY
fa ce oOpahajy YapyXemy 3a KOHKPETHY IPAaBHY IOMOh, a Y JbY ILITO YCIEIIHUjeT
M3BpIIABama 33/jaTaka Ha PaJHOM MECTY.

Ykonuxko Bame npefysehe - 6aHKa - Cyfl 10 cafia Hije OCTaJIo WiaH Y ApyXKema, a
OLICHH 1a OU My WIAHCTBO y YpYyXKewy OWIO Off KOpUCTH, Habe MHTepeca U KeJHd Jja
OPUCTYII Y ApYXEHYy, MOIUMO Jla HOIYHUTE IPUCTYIHUIy KOja ce Yy IPUIIOTY
[OCTaB/ba ¥ WIaHApHHY 32 1999. roguHy yImaTuTe Ha KUPO PauyH Y[pyXKema Opoj
40806-678-3-99933 CIIII Beozpao.

I'EHEPAJIHU CEKPETAP YIIPYXEWBA IIPENCEINHUK YIPYXEBA
Bopmupora JoBaHKa, [AIL1. Ipas. IIpod. Op Mupko Bacumesrh



NPUCTYIIHUIIA

(Hasus npeny3eha - ycTaHoBe)
npucTyna YapyxXemwy paBHuka y npuspenu CP Jyrocnasyje.

Ymnary u3HOCa Of [UH. Ha UMe wiaHapuHe 3a 1999. ropuHy foO3HavyjeMo Y
KOPHCT KHUpO pauyHa Yapyxema op. 40806-678-3-99933 CIIIT Beorpap,.

Hatym 199__. ropguse.

ML

INOTIIMC OBJIAITKREHOT" JIMITA




/ INOMTOBAHE KOJIETE \

CnossHOTproBuHCKa apouTpaxka npu [IpuBpenHoj komopu Jyrocnasuje moBogoM ooe-
JIesKaBama CBOT jyomieja - S0 ToguHa MOCTojaka U pajia U3fIaja je IBe Kibure:

1. 360puuk pedepara MEHBYHAPOJHA IMPUBPEIHA APBUTPAXKA - crame u
nepcneKTuBe.

Kmura canpsku 20 Hay9IHHX pajjoBa UCTaKHYTHX CTPy4YmaKa U3 obmactu MehyHapop-
HOT' apOMTPaKHOT NpaBa M3 3eMJbe M CBETa KOJU ce 6aBe 00paoM HajBa>KHUjUX NMHUTara
TeopHje M pakce MehyHapOTHUX TPrOBaYKMX apOUTpaska 1 MpelcTaBba JOMPHHOC apOu-
TPa>kKHOj MHCIIH Y HaC.

2. 3SbOPHUK APBUTPAXHE INPAKCE CnobHoTprosuncke apourpaxe npu Ilpn-
BpeHOj KoMopu Jyrociuasuje (1947-1997).

Kura cafp:ku KOMEHTap Haj3HAYAJHUJUX apOUTPAsKHUX OJNIyKa 3a MPOTEKJIIHU MEPUOT
on 50 ropuHa u cnykuhe Kao KOPUCTaH U3BOP ca3Hama O ofpeheHoj apouTpaxkHoj mpakcu
y KOHKPETHHM CITyJajeBuMa.

Kmure MoxeTe HapyunTH:

HAPYIBEHUIOA

Bpoj npumepaka .......c.ccoeeneee.

Ynnaty u3BpHINTHU Ha XXupo padyH [IpuBpegHe komope Jyrocinasuje 6p.

40811-637-1-5486, no3uB Ha dopoj 611502.

Hena: 100,00 auH. 0 KBB-U3K. 3a HapylOy BHIIE Off [Ba KOMILIETa (4 KBHUre) ofo6paBaMo
nonyct of 20%.

Hauun nnahama (3a0KpyxuTH): BUPMAHCKU

20ULOBUHCKU

Kwure mameMo nmo npujeMy ymiare. [Jokas o ymatu ca HapyOSHHIIOM MOCIAaTH Ha (hakc:
(011) 3248-754 m 3225-903

Y 1998. M.IL

[ToTnuc Hapyunona

MECTO 3A ®OTOKOIINJY YILUIATE




Y m3nawy Yapyxkemwa npaBHuka y npuspenu CP Jyrocnasuje u3aiiao je
U3 MITaMIe U y TpoJiaju je:

Bonnu
3a npuMeHy 3aKOHa O CBOjUHCKO] TpaHcdopManuju

¢ IpaBHU 1 CKOHOMCKHU aCIICKTH *

AyTopu Bofirua cy pyKOBOAMONHM U Bofichu ekcnepTH 3a u3pagy 3akoHa:
1. TIpod. np Mupxko BacuibeBuh
2. TIIpod. np Oparan Bypuunn
3. TlIpod. up Bnagumup IToznannh

HAPYIIBEHHNIOA
DUPMA/TIPEBIME T FIME ...ttt sttt sttt sttt sttt sae st b e e enee
ATIPECA ettt st sttt bbbt be st b et aee
TEI/MPAKC ettt sttt st st b e aee

Bpoj npumepaka ...........

Ilena: 210,00 gua. 3a HapyuOy Bulle of1 5 Kikura ogobpasamo nomyct ox 10%.

Hauwn mrahama (3a0Kpyku) * BUPMaHCKU

¢* TOTOBUHCKHA

Kmure masbsemMo 1o npujeMy yiiate. Jlokas o yiiaTi ca HapylOeHUIIOM TOC-

natu Ha akc: (011) 3248-428.

Y 199__. MII

ITornuc Hapyuunona







