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YTAHIIN

YK 349.6(4-672EU)

ap Mune PAYITh
penosHu npodecop IlpaBHor pakynrera y Vicrounom CapajeBy

mp Cunuma JOMAS3ET
mokropaHT Ha IIpaBHoM dakynrery YuuBepsurera y Hunry

OPKABHA IIOMOR I CUCTEM
TPTOBVHE EMVCHUJAMA HNITETHNX TACOBA
Y ITPABY KOHKYPEHIIMJE EV*

Pesume

Aytopu 0801 unamka ce pykosoge ca gea pasnuvuilia meitioga. Ilpeu
04 tUX je Uo3UUBHO-TUPABHU MeTiog KOju je HaMereH aHANU3U HOSUTUUBHUX
apasuna y maitiepuju gpacaere iomohu EY. JIpyiu og wux je tipasHo-noiuuku
Meiiog uHgyKuuje u gegykuyuje, Koju je upumeroer y peuiasarey MHOIUX upas-
HUX U 0TUMKUX Tipo6sIeMa Koju ce MOTy UOjAUTHU KAO pe3ynilaiil 6eoma c/o-
HeHOT cucitieMa WpiosuHe go3sonama 3a emucujy iacoea ca epexiiom ciiaxe-
He 6awiiie y EY. [Ipyasna ilomoh yxmwyuena y cuciiieme wipiosute emucujama
witieiliHux iacoea je, y ocHosu, Hegouywitiena y EY, anu y3 ogpehene ycnose
Modce OUTHU KOMUATAUOUNIHA Ca YHYTpauUM THpxcumitiem. Y GpoueHu Kom-
AamubunHociu Homugpuxosame gpucasHe iomohu, Komucuja xopuctiu imia-
K038aHu b6anancupHu tecii, ogmepasajyhu iio3uiiuste u HelailiueHe epexiiie
iomohu. Hapouuiity niaxcy Eepoticka xomucuja je tioceettiuna oxeupy iog
Kojum gpicase unanuue moiy KomileH306aiiu ogpeheHe Komianuje 3a euule

* OBaj paj je eo MCTpaXXMBaUKMX ITpojekaTa nop umdpama 47009 (EBporicke nHTerpanuje

U IPYLITBEHO-eKOHOMCKe poMeHe mpuspene Cpbuje Ha myTy ka EY) u 176019 (Ilerpo-
reHesa 1 MuHepanHu pecypcu Kapraro-6ankaHufa 1 \b1XOB 3Ha4aj Y 3aIUTUTH KMBOTHE
cpenyHe), GMHAHCUMPAHVX Off CTpaHe MMHMCTAapCTBa MPOCBETe, HayKe U TeXHOMOUIKOT
pasBoja Penry6nuke Cpb6uje.



YIAHLN IIpaBo u npuBpena

wipowiKose enexitipuuHe eHepiuje Koju ce ouexyjy ycneq upomeHa y uiemu
wipiosure emucujama og 2013. iogute.

Kmwyune peuu: tipaso, EY, gpmasua tiomoh, 3auiiuitia xusouine cpequHe,
cucttiem WipiosuHe emucujama.

I YBom

Cucrem TproBuHe eMucHujamMa IITETHUX TracoBa EBporicke yHI/Ije1 (y
maeM TekcTy: EY) mpencraB/ba OKOCHMIYY HONMUTHKe YHMje Y 60p6u mpo-
TUB KIMMATCKUX IIPOMEHA U CIIY>KM Kao CPefiCTBO 3a CMambeme eMICcHje ra-
coBa ca edpekToM crakieHe 6aurte. [lTomeHyTH crucrem nokpusa npexo 11.000
IIOCTpOjeba y TpUpieceT Ap>kaBa. Vako je mpeTeda oBe ujeje AeTMMUYHO 611a
yrpabhena y camy OxBupHy koHBeHIujy YH o mpomenn kmmme, a paspahena
Kjoro ITpotokonom y3 oBy Konsenuujy, EV je nppo6utHO passuia cBoj cu-
CTeM TProBMHE KpeUTIMA 33 eMMCHjy IIOMEHYTHUX IacOBa HE3aBMCHO Off I10-
MeHyTUX MehyHapomHUX MeXaHu3aMa.

OBaj cucteM QyHKIMOHNIIE TAKO IITO je YCTAHOB/bEH CBOjeBPCHU M-
MWT YKYIIHE BPeJHOCTM eMUCHje TacoBa ca e(eKTOM CTakK/lIeHe OaliTe KOju
MOXKe OMTV eMUTOBaH Off cTpaHe (pabpuka WM MOCTpojerwa y cucremy. To
je TaKO3BaHM NPVHLNI ofpehuBama muMuTa u TproeuHe (,cap and trade®).
Y mpakcu, TO 3HauM Ja KOMIIaHMj€ MOTY KYIMTHU JIO3BOJIE 3a €MUCHjY Of
KOMIIaHNja Koje 3arabyjy KMBOTHY CpelMHY y MamO0j Mepy Off IPOMCaHe,
OJHOCHO TIPOJIaT MX OHMMa Koje 3arabyjy Buime of mpomucaHor HuBoa.’
Ha oBaj HauMH, MCIOLITOBAH je HpMHUMI ,3arahusau mraha®, 6ynyhu na
KOMIIaHNje Koje 3arahyjy Buie Mopajy ma KyIe [03BOJe, JOK Cé MCTOBpe-
MeHO Harpal)yjy koMIaHuje Koje 4iHe Hamope y o06/1acTy 3allTUTe KUBOTHE
cpenuHe.

Ha xpajy rogune, cBaka KoMIaHMja MOpa [a Ipefa JOBO/BHO JI03BO-
7a Ja MOKpUje CBe CBOje emucuje. Y CYyIpPOTHOM, M3PUYy Ce€ BENMKe Ka3He.
AKxo KOMITaHMja CMambyje CBOje eMICHje, OHa MOJKe Jla 3aIp)K!M BUIIaK 03BO-
Na Kako 6u mokpuna cBoje 6yayhe norpebe, mam ux Moxke IpoAaTH APYroj
KOMIIaHMj! KOjoj HefocTajy mo3pone. Ha oBaj HaumH, 06e36ehyje ce ma ce
eMICHje IITETHUX TacoBa CMame TaMoO I7ie je TO HajuciaTusyje. bpoj mo-
3BOJIa Ce BPEMEHOM CMambyje, TaKo Jia OIaja M YKymaH 6poj emucuja. 2020.
roguHe, emucuje he 6utn 3a 21% Hivke Hero 2005. rofuHe.

1 The EU Emissions Trading System (EUETS).

2 Anekcanppa YaBomku, ,CucreM Kpepmra 3a eMHUCHjy racoBa ca e(eKTOM CTaKjeHe
6aurre y EBporckoj yunju, Eépoiicko 3akonogasciiieo, 6p. 27-28/2009, ctp. 117-118.

HoctynHo Ha appecu: http://www.sudes.rs, 1.11.2012.
4 JlocrymHo Ha apgpecu: http://www.sudes.rs, 1.11.2012.
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ITomenyTu cucreM paspabeH je unTaBUM HU30M JIETUCTATVBHIX aKaTa,
Mmeby kojuma Tpeba ncrahm Tupextusy 2003/87/EC EBpornckor mapaaMeHTa
n CaBeTa KOjOM Ce YCTAaHOB/baBa LIeMa 3a 03BOJI€ 3a TPrOBMHY eMICHjaMa
racosa ca epeKkTOM cTakyieHe 6amrre y YHuju,” IeTMMUIHO M3MerbeHoM J[u-
pextuBoM 2004/101/EC Espomnckor mapnamenTta n CapeTa, CKIafy ca Me-
xanmsmuma Kjoro ITpotokona,® kao u Iupextusy 2009/29/EC Eporckor
naprnameHTa 1 CaBeTa KojoM ce yHanpeDyje u mpomnpyje mema 3a TPrOBUHY
JI03BOIAMA 32 eMUCH]y TacoBa ca epeKTOM CTakeHe 6amire Yauje.”

5  Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003
establishing a scheme for greenhouse gas emission allowance trading within the Com-
munity and amending Council Directive 96/61/EC, O] L275/32.

6  Directive 2004/101/EC of the European Parliament and of the Council of 27 October
2004 amending Directive 2003/87/EC establishing a scheme for greenhouse gas emis-
sion allowance trading within the Community, in respect of the Kyoto Protocol’s project
mechanisms, OJ L338/18.

7 Directive 2009/29/EC of the European Parliament and of the Council of 23 April 2009
amending Directive 2003/87/EC so as to improve and extend the greenhouse gas emis-
sion allowance trading scheme of the Community, OJ L140/63. Ilopen oBux axara,
BaKHM cy 11: Ypenba Kommcuje 2216/2004 og 21. merem6bpa 2004. 3a cTaHFapAM30BaH
U OCUTYpaH CUCTEM perucrapa, usMemweny: Ypembom Kommucuje (EC) 6p. 916/2007
L 200 5 1.8.2007. u Ypep6bom Komucuje (EC) 6p. 994/2008 op 8. oxTobpa — Bepsuja
npuMemnuBa o 31. genem6pa 2011, O] L386/1; Omryka Komucuje 2006/780/EC op, 13.
HoBeMOpa 2006. 0 m3beraBamy JBOCTPYKOT padyyHama CMambemha eMUCHja IacoBa ca
edeKTOM cTakjIeHe GallTe ITOJ] IIEMOM TPrOBUMHE eMMCHUjaMa 3a IIPOjeKTHe aKTMBHOCTI
y okBupy Kjoro IlpoTokoma y ckmamy ca Jupexkrtusom 2003/87/EC Espomckor
naprnamenTa u Casera O] L316/12; Opnykxa Komucuje 2007/589/EC us3 18. jyma 2007.
KOjOM C€ YCTaHOB/baBajy CMEpHMUIIC 3a MOHMTOPVMHI ¥ M3BelTaBalbe O eMMCcHjaMa
racoBa ca eeKTOM CTak/IeHe Oamre y ckaagy ca Jupektusom 2003/87/EC Espomckor
napramenTa u Caseta, nsmemene Onmykom Kommcuje 2009/73/EC n Opgmykom Komucnje
2009/339/EC, O] L229/1; Iupextuna 2008/101/EC Eppomnckor nmapnamenta n CaBeTa
o 19. HoBeMOpa 2008. xojom ce Mema [Impextusa 2003/87/EC Tako ma yk/bydyje
aKTMBHOCTYM Ba3[yXOIUIOBCTBA y LIEMM 3a TPrOBMHY [O3BOJAMa e€MMCHMja IacoBa ca
edexToM crakneHe 6Gamre y 3ajemuuiy, O] L8/3;0mnyka Kommcuje 2009/450/EC n3
8. jyna 2009. o feTa/bHOj MHTEpIpETAlMj/ Bas[yXOIJIOBHUX aKTMBHOCTM HaBeJEeHNUX
y Anekcy 1 qupextuse 2003/87/EC, O] L149/69; Ypenta Komucuje (EC) 6p. 748/2009
un3 5. aBrycra 2009. o mucTH Ba3[fyXOIUIOBHUX OIlEPaTOpa KOju BpIle Ba3HyXOIJIOBHY
aKTUBHOCT HabefieHy ¥ AHekcy 1 Jlupexruse 2003/87/EC Ha man unu nocne 1. janyapa
2006. xojoM ce mpeLM3Npa Ap>KaBa YIaHNIA ATMUHUCTPATOP 3 CBAKOT Bas3yXOMJIOBHOT
oneparopa, OJ L219/1; Opnyka Komucuje us 24. genem6bpa 2009. xojom ce oppebyje, y
cknapy ca JJupektusom 2003/87/EC Esponckor mapnamenTa u CaBeTa, TMCTa CEKTOpPa
U TIOICEKTOpa 3a Koje ce uMHM fia he OMTM M3NIOXKeHM 3HAUajHOM PM3UKY Of L[ypema
yoperrka, OJ L1/10; Ypem6a Kommcuje 6p. 82/2010 us 28. janyapa 2010. o mmctu
Ba3/lyXOIUIOBHNX OIlepaTopa KOjoM ce crenuduuypa Apkasa agMuHucraprop, Of
125/12; Ypen6a Komucuje (EY) 6p. 920/2010 us 7. oxrobpa 2010. 3a cTaHAapAU30BaHN
U OCUTYPaHU CHCTeM perumcrpanmja y ckmagy ca JJupexrusom 2003/87/EC Eppormckor
napiaamenTta u Casera u Omaykom 6p. 280/2004/EC EBporckor mapnamenrta u CaseTa,
O] L270/1; Ypen6a Komucuje (EY) 6p. 1031/2010 us 12. HoBeMbpa 0 M360py TpeHyTKa,
yIpaB/balky ¥ APYTMM acleKTMMa ayKIjyje JO3BOJ/Ia 3a eMMCHjy racoBa ca edeKkTom

9
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C o063MpoM pma cucTeMu TProBMHE JO3BOTAaMa 3a €MUCHjy MOTY
YK/bYYMBATHU U Ap>KaBHY IOMON y pasInunTuM 06/MMIMMa, Kao ¥ YMbeHUILY
7ia je Ap>KaBHA IIOMoh, Y OCHOBY, MHKOMITATUOWMITHA Ca YHY TPALIIbYM TPKHUII-
teM EY, Kommucuja je mopana moctaBuUTM KpUTepUjyMe 3a OLIEHy CBaKor
TI0je/ITHAYHOT C/Ty4aja y mpakcu. Y pefoBMMa Koju crefie, 6uhe Buie pedn o
M3BOPUMA IIPaBa, Kao U YCIOBMMA Iof KojuMa he gp>xaBHa momoh y ob6mactu
CUCTeMa TProBMHE J03BO/IaMa OMTH JOMYIITEHA.

II IIpaBuna o gpkaBHOj moMohm y 061macTu cucTreMa TProBuHe
eMMCHjaMa ITEeTHUX racoBa

1. I3Bopu npaBa

JIpxaBHa momoh y o6/acTy cucTeMa TProBUHe JO3BO/IAMA 33 eMUCHjY
mreTHUX racoa y EY ypebena je Cmepruyama o gpxasnoj iomohu 3a 3a-
WIUTIHY HUeoiliHe cpeguHe, foHeTUX off cTpaHe Komucuje 2008. ropune (y
mabeM TexcTy: CMepHMIle O XMBOTHO] cpermmun),’ kao u CmepHuyama o
HeKum mepama gpicasHe iomohu y KoHileKCilly wieme 3a WipiosuHy goseona-
Ma 3a emucujy facosa ca edexitiom citiaknene bawiitie tiocne 2012. fogume (y
fa/beM TekcTy: CMepHUITe O TPrOBUHY O3BOMaMa).”

HasezieHe cMepHMIle CIafiajy y akTe TaKO3BAHOT ,,MEKOT'“ IpaBa, a/u
je Kommcnja ycnena ma o6e3benyt m1xoBy GopMaaHO-IPaBHY 00aBe3HOCT,
npuMemyjyhnu muxoBe ofpende IPUIMKOM pelllaBamba KOHKPETHUX CTydajeBa
y npakcn.'’ He cMe ce mpene6pernyTu ummennia ia je apkasHa momoh

cTakieHe 6ainTe y cknagy ca lupextusom 2003/87/EC EBporckor naprnamenTa 1 CaBera
KOjOM Ce YCTaHOB/baBa IllleMa 3a TPrOBMHY [03BOJIaMa 3a eMUCH]y TacoBa ca eeKToM
cTak/IeHe Oalrre y 3ajeHNIN, ayKIije 03BOJIA 32 eMICHjy racoBa ca e(peKTOM CTaK/IeHe
6amte y cknagy ca Jupexrusom 2003/87/EC Espornckor mapnaMenTa u CaBeTa KOjoM
ce yCTaHOB/baBa llleMa 3a TPTOBMHY JI03BOJIAMA 33 eMICHjy racoBa ca eeKTOM CTaK/IeHe
6amre y 3ajeganuy, Of L302/1.

Community Guidelines on State Aid for Environmental Protection [2008], O] C82/01.

Guidelines on certain State aid measures in the context of the greenhouse gas emission
allowance trading scheme post 2012, [2012] OJ C154/4.

10 VYkonmko #p)KaBa WIaHMIA OfOMje fa NMpUXBATV NpPUMEHY ofpefaba ,MeKor IpaBa‘
taga he Kommcuja OKpeHyTH IIOCTYIAK y OFHOCY Ha CBe Mepe ipkaBHe rmomohu koje
[oTIafajy nop gare oppenbde. TakBo mocrymname KoMucuje 610 je BUbMBO y crydajy
Kazia je Hemauka opbuna fa ce noBuHyje HoBuM CMepHHUIIaMa O PeruoHanHoj moMohmu
3a mepuog, of 2007-2013. rogune. Komucuja je Ha oBakas moctynak Hemauke pearosana
TaKo IITO je MOKpeHyTa GpOpManHy UCTPATy Hpoilie C6UX uieMa PETHOHANIHE JIp)KaBHe
omohu Koje je ofo6piIa HeMadka Bafa. To je pe3ynITrpano U3pUINTUM OF0OperseM Ho-
MmeHyTHx CMepHuna ox crpaHe Hemauke. UBpcr craB Komucuje y morneny obasesyjyher
KapakTepa ofipefiaba ,,MeKor IpaBa“ o [p)KaBHOj ITIOMOhM BUI/BUB je M HMPUINKOM fpe-
fosopa ca kangugatmuma 3a 4nanciieo y EY. Tama np>xaBe KaHAUAATH MOPajy A MOKaXY
la Cy y CTamy Ja ce IpUApXKaBajy ob6aBesa Koje IMPOUCTUIY U3 dcquis communautaire,

10
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a priori HepomymTeHa wiaHoM 107(1) Yrosopa o ¢yHkuuonucamwy EY (y
naeM TekcTy: YOEY). To, MehyTum, He 3HauM fa ce pajy O amcCONTyTHO]
3abpann. Op Tora cy moryhm oppebenn musyseru, npensubenu oppenbdama
YOEY. C tnM y Besu, Ap>kaBHa IIoMOh 3a 3aIUITUTY KMBOTHE CPeJHE IPBEH-
cTBeHO he 6uTy ompasaana Ha TeMeby WwiaHa 107(3) (1) YOEY,!! KOjV TOBOPU
na he gp>xaBHa nomoh HamemeHa omMoryhaBamwy pas3Boja ofpeheHnx eKkoHOM-
CKMX HOfpy4Yja v ofipeheHNx NpuBpegHNX IeaTHOCTH, YKOJIVIKO He yTIde
HeraTMBHO Ha TPrOBMHCKE YC/IOBE CYIPOTHO 3ajeHNYKOM MHTepecy, OUTn
KOMIIATMOWIHA ca YHYTpallbyUM TpXXuiTeM. Y ToM mnorneny, Komucnuja he
CIIPOBECTM TAaKO3BaHM ,0amaHcuphu tect” (balancing test, mpeBop ayTopa),
OJIHOCHO OJIMEPUTH CBe MO3UTUBHE edeKTe Ha Pa3Boj AaTe MpUBpeRHe 06/Ia-
CTH ca (eBeHTya/IHMM) HeTaTUBHYUM e(eKTMa Ha KOHKYPEHILU)Y ¥ TPTOBUHY
usMeby pmpxaBa wranuma. Tpe6a narmacutu ga he Komucuja onemnsatn
KOMITATMOVMTHOCT Mepe Ap>KaBHe MMOMONM Y KOHTEKCTY YHuje kao uenuHe, a
He Ha HallMOHa/MHOM HuBOYy. To 3Haum fa ce Hehe ysumarm y pasmarpame
Ap>KaBHa moMoh Koja ocTaB/ba HeraTuBHe edeKTe VCK/bY4YMBO Ha HAIlMO-
HAaJTHOM HUBOY, Beh caMo oHa Kkoja je of unitiepeca 3a EY. Takobe, jeandxknum
tTyMadeweM wiaHa 107(3)(1) YOEY ussmaun ce 3akpydak jga nomoh mopa
OuTKM ycMepeHa Ka pas3BOjy AATOT IOApYdYja WINM HPUBPESHE [IeTaTHOCTIH.
Crora, yKoIMKo 61 0 pa3Boja aTor MOAPYYja, OFHOCHO IPUBpPEJHE aKTUB-
HOCTH JIOIIJIO M Y OICYCTBY Jp>KaBHe IoMohu, Tajia ce He 61 pajuio o usy-
3eTKy cajpxaHoM y wiany 107(3)(u) YOEY.3

2. bamancupHu Tect

Kao mro je Beh momenyTo, cucrem no kome he ce yTBpanTu fa mu
je Mepa Ap>kaBHe IoMohM y 06/1acTy cucTeMa TProBUHE I03BOTIaMa KOMIIA-
TUOWIHA Ca YHYTPAlIbVM TPXKUIITEM OC/Iamba ce Ha OaJaHCUPHU TeCT U Ha
IPBHU TIOITIE], feTyje NPWINYHO jeqHOoCTaBHO. Bpum ce y Tpu ¢ase. Ilpso,

IITO YK/bY4yje U aKTe KOji CIajajy y ,MeKo IIpaBo‘ (CMepHMIle, OKBYMPHU M CTUYHO). Ha-
KJIe, 0BO OM IpeficTaB/bao joll jenaH HaumH Ha koju Kommcuja o6esbebhyje popmanto-
[IpaBHY 00aBe3HOCT ,MeKor 3akoHomaBcTBa“. O oBome Buam: Marise Cremona, ,State
Aid Control: Substance and Procedure in the Europe Agreements and the Stabilisation
and Association Agreements‘, European Law Journal, 6p. 9/2003, ctp. 265-287; Peter
Schiitterle, ,,State Aid Control: An Accession Criterion®, Common Market Law Review,6p.
39/2002, ctp. 577-590; Michael Blauberger, ,,Compliance with rules of negative integra-
tion: European state aid control in the new member states, Journal of European Public
Policy, 6p. 16:7, 2009, cTp. 1030-1046.

11 Tlomoh HaMemeHa omoryhaBamy pasBoja ofpel)eHUX IPUBPETHNX TATHOCTH, YKOMKO
TaKBa OMON He yTyde HETaTMBHO Ha TPTOBMHCKE YC/IOBE CYIPOTHO 3ajefHUYKOM MHTe-
pecy. O tome Bupgu: CMepHutie, T. 12.

12 CwmepHune, T. 16.
13 Alison Jones, Brenda Sufrin, State Aid, 2011, ctp. 81.
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Komucuja he yrBpautu fa nu je mata Mepa nomohnu ycMepeHa Ka OCTBapemy
HEKOT I[//ba Off KOMYHUTAPHOT 3Hauaja? ¥ OBOM CITy4ajy 61 Takas LiM/b CBa-
KaKO IIPeICTaB/bao 3aIUTUTA )KMBOTHE CPEUHE, jep je TO LN/b Off HeCYMIbIBE
KOMYHUTapHe Ba>KHOCTH.

Jpyro, na nu je mpepMeT HamMepa IMoMohy y cTamy Jja UCITyHM 3al[pTa-
HY Wb (TO jecT, o6e3bebheme 3amTnTe )XMBOTHE CpefinHe)? Y TOM CMMUCIY,
CMepHHIle TOCTaB/bajy ofpeheHe cTaHmapae NOCTyHama y 0BOj CUTYaLUjI.

IIpe cBera, IOCTaB/ba ce MMUTambE fIa JIM je jaTa Mepa fpXKaBHe IoMOohnu
ofroBapajyhm mHCTpyMeHT? Y OfroBOpy Ha OBO NHUTalbe, NOCeOAH 3HAUA]
MIMa TI03HATO Haueslo ,3arahuead rraha“. Y ckmamy ca moMeHyTHM HadesioM,
sarahuBad je Fy><aH fa IUTaTH CBe TPOLIKOBE HACTa/le KAO pe3y/ITar 3arahema
XMBOTHE CPeAVHe, YK/bY4yjyhy IpUTOM U MHAMPEKTHE TPOLIKOBE KOje CHO-
cu apymrtso. Iberopo momrosame U ITyHa IpUMeHaTeopujcKu 0be3bebyje ma
he TpuLIHKM HegoOCTalV IOBE3aHM ca HETAaTMBHMM eKCTepHalIujama OuTu
ucrpasjbeHu. Crora, yKonmko 61 Haueno ,3arahusad maha“ 6uno y normy-
HOCTHU TpUMereHo, He Ou 6mua moTpebHa Ap>kaBHa moMoh 3a o6e3beherse
ucxofa TpxxuinHe edukacHocTn. To 3Haum fa ce fpkaBHa momoh Tpetupa
Kao Apyra HajOéorba OIIVja, OK Haueno ,3arahmsadu maha® ocraje rmaBHO
npasuo.'* Yrorpe6a npsxaBHe MOMOhNM y KOHTeKCTy Hadenma ,3arahusau
mraha® yxionmno 6u sarahusady Teper mmahama TpoIlIKOBa BIACTUTOT
sarabema. 360r Tora, Ip>kaBHa IOMOh MO)Xe NpelCTaB/baTy HENPUK/IAfaH
VHCTPYMEHT y 3aKBUM CTydajeBuma.”

Komucuja je mcrmpaBHO KOHCTaTOBanma Jja, yciey HesajoBosbaBajyher
HIMBOA 3aIUTUTE KMBOTHE CpeHe, ® mpkaBHa TOMOh MOYke TIPY>KITH TIO3M-
TUBAH IIOACTULIAj IPefy3eTHUILMIMA [a IPeAy3My aKTMBHOCTY VN M3BpILe
ynarama Koja H1CY obaBe3dyjyha u koja y cynpoTHOM He 6u Oumia mM3Bpile-
Ha Off CTpaHe NIPOQUTHO OpMjeHTHCaHKX KoMmmaHuja. [Topen Tora, Ap>kaBHa
nomMoh Moxe IpeicTaB/baTy NPUKIaJaH MHCTPYMEHT Koju oMmoryhasa pyxa-
BaMa WIAHUIAMA Jla TOHEeCy Hal[IOHA/THEe IIPOIIMCE O 3aLITUTU KUBOTHE Cpe-
IVHE KOjM Cy CTPOXKM Of IIpoIica YHuje, cMamwyjyhn onrepehema npenyser-
HMI[MMa HajBUIIe IMOroheHnM TakBUM mpommcuMa 1 omoryhasajyhu Ha Taj
HaunH cripoBobeme mpormica.!’

JIpxaBHa moMoOh Mopa O6MTM Hy>XHa M MMaTK IOACTHULAjaH edekaT.
CyutiHa je y TOMe fia ce yTide Ha KOMIIaHNUjy IIPMMaoLa moMohn ga mpome-

14 CwmepHune, 1. 24.

15  Ibidem.

16 Kao pasnosm 3a HesamoBO/paBajyhe crame 3amITuTe >XMBOTHE CpefyHe HABORE Ce
temkohe mprnrkom ofpebnBarma Taue nene 3araherma, Kao 1 ynmeHnIa fa 6u npebp3o
nosehare IleHa MHAYCTPUjCKMX MPOM3BOJA KaKo 61 ce Impeysenu TPOLIKOBHU 3araberma

JIOBEJIO [0 CIIOJbALIbET IOKa U 3a3Bano nmopemehaje va tpxxumry. O tome Bupm: Cmep-
Hune, T. 25(a) u 25(6).

17 Ibidem.
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HII CBOje [OTajalllibe MOHAIlIabe Ha TPXKUIITY Y CMUCTTY 3aIUTHUTE >KUBOTHE
cpenuHe. Crora je JOBO/BHO Jja JOCTUTHYTY KBA/IUTET 3aIUTHUTE OyJie Y KBaIu-
TaTMBHOM CMUCTTY 6UL4L HETO IIpe JOfieTie nomohn.'® [TopcTuiajum edexar he
ce uaeHTH(UKOBATY IIPEKO MPOTUBpeYHe aHanmm3e (counter factual analysis,
HpeBoy, ayTopa), yropehuBameM HIBOA HaMepaBaHe aKTUBHOCTH Ca Jp)KaB-
HoM nomohu u 6e3 mwe. TadHo yTBphMBame MPOTUBUYMIEHUYHOT ClieHapuja
je Kk/pyuHO 3a oppehuBame fa mu gpkaBHa nmomoh Mma mopcTuIajal edexar
WIN He.

Hajsaz, notpe6Ho je yTBpauTHU 1 fa 11 je ApKaBHA IIOMOh mpomnopiu-
oHanHa. Mepa ap>xaBHe momohy Hehe 61TH KOMIIATHOM/IHA Ca YHY TPAIIBbIM
TP>KUIITEM YKOJIMKO Ce MICTOBETaH Pe3y/ITaT MOTrao MOCTMAM HOmeIoM Maber
M3HOCA KOMIIAaHMjJ TIPMMAOLy. Y TOMe JIeXM CYLITVHA HNPYHINIA IpOHop-
myoHanHoCTH. [lakite, BUCMHA IOMOhM Mopa OMTHM CBefjleHa Ha MUHUMYM
HEOIIXOJIaH 3a ITOCTM3ambe IM/beBa 3allTUTe >KMBOTHE cpeiyHe. VI3yseTHo,
IPONOPIIMOHATHOCT TIOMOhM MOKe 3aBUCUTH U Off CTeTeHa CeeKTMBHOCTI

mepe.?’

VsHoc mpxxaBHe momohu ce, mpema CMepHMIjaMa, padyHa ca OCIOH-
IleM Ha TaKo3BaHe NpuxBaT/buBe Tpolukose (eligible costs, mpeBoy ayTopa).
Pamu ce o momatHMM, eKcTpa (HEeTO) TPOIIKOBMMA HY)KHUM 32 MCHYH-aBambe
I/beBa 3allITUTE >KUBOTHe cpefuHe. MehyTuM, kaj je peu o momohn y 06-
JIaCTM CMCTeMa TPrOBMHE [O3BO/AMa, IPMMembyje ce HELITO APYrauuju pe-
xuM. Haume, y oBuM cimyyajeBrMa IponopIuoHaTHOCT he 6utn octBapena
KpO3 YCI0Be U Kputepujyme, koju he 06e36emutn ja KOpUCHUK ToMohn He
no6Mmje mpeKoMepHe IMPEeTHOCTY U fia je CeJIeKTUBHOCT Mepe OrpaHMYeHa Ha
HajMamby M3HOC.

Hajsapn, tpehe, Komucuja he yrBpautn na nu he HeratusHu edexrn
nomohu npenysehy (n3pakeHru Kpo3 HapylIaBale KOHKYpPEHIVje U YTUI]j
Ha TPrOBMHCKE TOKOBe/pa3MeHy) OUTM OrpaHMYeHM, TAaKO fia je CBEeyKyIHa
pPaBHOTeXa IO3UTMBHA. YKOIMKO je YKYIaH OMIaHC IpeiMeTHe Mepe Io-
3UTHUBAH, Mepa fip>kaBHe moMohy he 6urty nmpormameHa KOMIATUOMITHOM ca
YHYTpalIlbUM TpXulteM U o6pHyTo. CBakako he pusuk of HapylaBamwa
KOHKypeHIje 6uty MHOro Behm y crydajeBuMa Kaja ce MepoM Ap>KaB-
He IIOMOhM HacToje caMO BeIITAuKM OfPXKAaT! E€KOHOMCKU HeepUKacHe
koMmaHuje. JlaBame ,BeLITAYKOI AMcama“ KOMIIaHMjaMa Huje CYIITMHA
Ap>kaBHe oMohu, Beh je ma ce MOMOTrHe 3[JpaBUM IIPUBPESHNUM CyOjeKTuMa
KaKo Ou IIOCTUI/IM BHUILIE CTAaHZAp/ie 3aIUTUTE XIBOTHE CPEVHE.

18  Cwmepnune, 1. 27.
19 Cwmepnune, 1. 28.
20 Cwmepnune, 1. 30-31.
21  Cwmepnune, T. 33.
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3. Pemrersa CMepHHUIIA O Ap>KaBHOj moMohMy 3a 3aITUTY KMBOTHE
cpefuHe y 06acTu cucTeMa TPrOBUHE J03BOTaMa 32 eMICH)y
IITETHUX IacoBa

I p>xaBHa momoh y o6racTu cucteMa TproByuHe J03BOIaMa 3a eMICHje
IITeTHUX IacoBa MOXKe OMUTY [jofie/beHa y pasmmuutuM obmmimma. Knacnu-
YaH IpUMep IpefCTaB/ba JOfeNa H03BOJIa U IpaBa Of CTpaHe Jip)KaBe dia-
HIL[e VICIIOf] IHUXOBe TP)KMIIHE BPETHOCTU. BUTHO je [ia ce TakBO [JaBaibe
MO)Ke TIPUINCATU AP>KaBU wranum.?? [Tpunucusoct nomohn apxaBu 4na-
HUIIM IIPefiCTaB/ba yC/IOB 3a MOCTyname KoMucnuje y cBakoM IojeTHaYHOM
cmy4ajy. YKONMKO Ce jaTa Mepa He MOXKe IPUIINCATH ApXKaBy WiaHuLy, Hehe
ce paiuTH O ApXKaBHOj momohm y cmmcny wiana 107(1) YOEV. Onpenun-
Ia fa ce moMoh MoXKe IPUINCATH [pXKaBY WIAHMUIM ITOCEOHO HOIasyu 10
u3paXkaja Kaja ce momMoh He JOfie/byje HEIIOCPETHO Of CTpaHe [pXKaBe WIa-
HuLe, Beh ocpeHUM Iy TeM, IpeKo HeKMX APYTUX Tena (Ha mpuMep, opraHa
TEPUTOPUjaIHE ayTOHOMMje VIV jeAMHUIIA JIOKaTHEe CaMOyIIpaBe, IPUBPeN-
HIX cybjeKara IO KOHTPO/IOM fipxkase u cn4Ho). Taga Komucuja mopa na
IOKaXe fia je moMoh Hofe/beHa Off CTpaHe Ap>KaBe WIaHMIlE MK IIOCPeHO,
U3 pXKaBHUX M3BOPA, IITO IIOHeKa ] Hehe 6MTH jeTHOCTaBaH 3ajiaTax.

YKkonuko je yKynaH M3HOC J0O3BOJIa KOje je M3fana [fpJKaBa WIaHUIA
Mamy Off OYeKMBaHUX NTOTpeba npenyseha, ykynaH epexar Ha HUBO 3aIUTUTE
XXMBOTHe cpefiuHe 61he Mo3uTBaH. Y TOM IOIJIENY, aKO JOfe/beHa IIpaBa He
IIOKPVBAjy Y IIe/IMHU OYeKuBaHe moTpebde maror mpeayseha, oHo he cMamuTn
cBoje 3araheme, unme he mompuHeTH Mo6O/BIIAKY 3AIITUTE KUBOTHE Cpe-
muHe, Wi he KynmuTu [OIyHCKa HpaBa Ha TPXMINTY, miahajyhu Tako Ha-
KHajTy 3a 3araheme.”’ Jlakie, Ha OBaj HA4MH Ce HETOCPENTHO peajnsyje Ha-
4eno ,3arahmpau mmaha® YV ummy samrure mpaBMIHOr (YHKIVMOHUCAba
YHYTpallllber TPXKUIITA, HUKAKBa [IPeKOMepHa pacrofena npasa Hehe 6utn
OIpaBJaHa, TOK ce IMpomMcuMa Mopa usbehn cTeapame HeolpaBJaHMX TIpe-

ITp€Ka 3a y/l1a3aK Ha Tp)KI/IIHTe.24

IIp>xaBHa ToMOh yK/by4eHa y c1iCTeMe TProBUHE JO3BO/IaMa 33 eMVICH)Y
IITEeTHUX TacoBa 6mhe KOMIAaTMOMIHA Ca YHYTPALIBUAM TPXKUIITEM, Y CMIUC-
ny wiana 107(3)(u) YOEY, y3 npeTxofHO UCIymeme BUILIE YCI0Ba.

ITpBo, cucTreMy TpropuHe NO3BOIAMA 33 EMUCH)Y MOPajy Ce YCIIOCTaBU-
TU Ha HA4MH Jla OCTBAPYjy LM/beBe 3aIUTUTe )KMBOTHE CpefyiHe M3HaJl OHUX
Koju ce Tpebajy moctuhy Ha OCHOBY cTaHfapfia YHUje KOju Cy oOaBe3sHU 3a
mara npegyseha. JIpyro, pacrozena ce MOpa M3BPIINTY Ha TPAaHCIIAPEHTAH Ha-

22 CmepHnune, T. 139.
23 CmepHute, T. 55.
24 Ibidem.
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4)H, MOpa OMTM 3aCHOBaHA Ha 00jeKTMBHUM KpUTEPUjyMUMa 1 Ha M3BOPUMA
nofaTaka Hajseher oCTyITHOr KBa/mmTeTa. YKyIaH M3HOC I03BOJIA MM IIPaBa
JIOfie/beHNX CBAKOM TIpefy3ehy 1o LieHV MCIof| TP>KUIIHE BPEHOCTI He CMe
OUTH BMIIY Off OYEKMBAHUX NoTpeba TakBor mpexyseha, Kako ce mporemyje
3a CUTyallMjy HENOCTOjala CHUCTeMa CMCTeMa TProBuHe josponama. Tpehe,
MeTOJ0/IOTHja pacrofienie He cMe ¢asopusoBatu onpebhena mpenmyseha mm
ozipehene cekTope, ceM YKOIMKO je TO ONMpPAB/IaHO JIOTMKOM 3aIUTHUTE )KMBOT-
He CpefliHe y CaMOM CHCTeMY TProBUHe, MM YKOTMKO Cy TaKBa IIPaBM/Ia He-
OIIXOJiHA U3 pas3/iora JOCTETHOCTY Ca IPYIMM IOIUTHKAMa 3alITUTE )KNBOT-
He cpenyHe. YeTBPTO, HOBYM y4YeCHMIV Ha TP)XKMINTY, HAaue/lHO, He A0oOujajy
JI03BOTIe WM TIpaBa IO MOBO/BHUjUM YCIOBMMa Off mocTojehmx mpemyseha
Koja #enyjy Ha uctuM Tpxuurruma. Jogena Beher 6poja momohn nocrojehum
HOCTpOjemuMa y mopehermy ca HOBUM ydecHMI[MMa He 61 Tpebaa Ipoy3po-
KOBATy CTBapaibe HeONpaBJaHUX 6apujepa 3a ylasak Ha TPXKUIITE.

Komucyja he mpoleHNTH HY>XHOCT M IIPOIOPIMOHATHOCT Ap>KaBHE
nomohnu yk/pydeHe y cucTeMe TProBYMHE JO3BOJIAMa 3a eMUCHjY Y CKIagy ca
HEKONMMULIMHOM KPUTEpUjyMa.

Tako, n360p KOpUCHMKA Ap>kaBHe MOMOhM Mopa OMTHM 3aCHOBaH Ha
00jeKTMBHUM U TPAaHCIAPEHTHUM KpUTepujyMmma, a momoh mopa, y Ha-
Jeyy, OUTH Jofe/beHa Ha VECHTHYAaH HAuMH 3a CBe Ipely3eTHUKE Y JaTOM
CEKTOPY, OFHOCHO Ha JMCTOM pe/leBaHTHOM TPXKMUITY aKO ce Hajase y JMCTOj
YMHEHNYHO] cuTyauuju. [Ipyro, moTIyHa Ipofaja Ha ayKIuju MOpa [oBe-
CTHU JI0 3HaYajHOT MoBehama NMPOM3BONHUX TPOLIKOBA 3a CBAKM CEKTOP M/IN
KaTeropujy mnojeguHux kopucHuka. Tpehe, 3Hayajno nosehame nponsBogHuX
TPOLIKOBA He MOXKe Ce ITPEeHeTH Ha IoTpolIaye 6e3 IojaBe 3HATHNX CMaberba
npuxopa off mpopaje. Ta aHanm3a MoOXKe ce CIIPOBECTU Ha OCHOBY IIpOlieHa
€IaCTUYHOCTM IleHa IIPOM3BOfa y IpefMeTHOM ciy4ajy. IlomenyTe mpore-
He ce BpIe Ha PeIeBaHTHOM reorpadcKoM Tp>KMIITY. Y by yTBphuBama
ma mu ce nosehame TPOIIKOBA M3 CHCTeMa TPTOBUHE 03BO/IAMa MOXKe ITIpe-
HeTy Ha moTpolrade, Komucuja MoXxe KOPUCTUTY TIpOLieHe U3ryb/beHe Jo-
OuT Of mpojaje, Ka0 M BUXOB yTUIAj Ha HPOPUTAOMTHOCT KOMIIaHMje.
Hajsan, yeTBpTO, HUje Moryhe #a caMo IOjefHU Mpefy3eTHULM Y CEKTOPY
U3BpIIIe CMambemhe HMBOA eMIUCHja KaKo Ou IleHa /03BO/Ia 3a eMucujy 6mma
npuxBar/buBa. IIpyxameM nogaTaka 0 HUBOMMA eMICHja KOjI IIPOU3TIa3e U3
HajepuKacHMje MeTofe y EBPOIICKOM €KOHOMCKOM IIPOCTOPY ¥ KopuiihemeM
MICTUX KaO MepuIo, MoTryhe je [joka3aTy /ja ce MOTPOIIHA He MOYKe CMAbUTIL.
Csako mpenysehe koje mocTurae HajedMKacHUjy TEXHUKY MOXKe HajBUIIe
OCTBApUTH IIPABO KoOje OiroBapa nosehawy MpON3BOJHNX TPOIIKOBA IIPOU3-
allINX U3 CUCTeMa TProBYMHA Jj03BoNMaMa KopuirhemeM HajeduKacHMje Me-
TOZE, a KOje ce He MOXKe MpeHeTy Ha noTpoade. CBaky Npefy3eTHUK KOju

25 CwmepHuue, T. 140(a)-140(x).
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nma )IOHH/IjY erI/IKaCHOCT 3allITUTE )KUBOTHE CpEAVHE OCTBap]/Ihe Mame I1pa-
Ba, CPa3MePHO CBOjoj e(UKACHOCTY Y 3aLITUTH KMBOTHE CpeymHe.>®

4. Ip>xaBHa nomoh y cBeTny oppega6a CmepHMIIAa O TPTOBUHHA
JAO3BO/IaMa 3a eMUCHjy IITEHNX racoBa

Kao mTo je Beh momenyro, y npsoj nonosuun 2012. roguxe Komucuja
je ycBojuma CMepHMIle 0 HEKMM MepaMa JipyKaBHe TIOMOhM Y KOHTEKCTY IeMe
3a TPrOBUHY I03BO/IaMa 3a eMICHjy racoBa ca e(heKTOM CTaKJIeHe famiTe mocie
2012. ropuue. Y CmepHuLaMa Cy cappxaHe ofpende o: a) gpuasHoj omohu
3a uHgupexiline eMUcuoHe WipouiKose; 6) uHeecliuLUoHoj omohu éucoko egu-
KacHum enekipanama; 8) omohu ykmwyueHoj youuuoHe tpenazHe becinaiii-
He go3607ie 34 MOGepHU3AUU]Y TPOU3Bogive eneKitipuuHe eHepiuje; i) tiomohu
YKIbYyHeHoj y UcKwyuere Manux Hociipojera u bonnuua us cuciiema EY o
pIoBUHY §036071aMA 3a eMUCU]Y Tacosa ca edekitiom citiaxieHe Oauditie.

Ha momenyTe obnuxke gpxaBHe nomohy He npuMmemyjy ce CMepHuIie
0 >KMBOTHO] CPefiMHM ¥ CBU HaBefieHu oO/MLM Ip>KaBHe OMOhM Mopajy ce
HotudukoBatu Komucnuju. IIpurom, y CMepHUIIaMa O TPrOBYHM J0O3BOJIAMA
3a eMIUCHjy IOCTaB/beHN) Cy KPUTEPHjyMM 3a MPOLIEHY HIXOBe KOMIIaTHONII-
HOCTHU ca yHyTpaurmsum TpxumTeM. Kao un kog CMepHuUIia o )XMBOTHOj Cpe-
nuuy, Komncnja he npumemwnBaty 6aaHCUPHY TeCT, IPY Y€MY je IIPUMapHA
/b KOHTPOJIE [ip)KaBHEe MOMONM y 06/acTy cucTeMa TProBUHE eMMCHjaMa
06e36eheme Beher creneHa cMamema eMucHje racoBa ca epeKTOM CTaKIeHe
6arnre, Hero mTo 61 610 c1y4aj y ofcycTBy nmomohu. [Ip>xaBHa momoh mopa
OuTK Hy>KHa U OTpaHNYeHa Ha MUHVMMYM HEOIIXOJaH ITOCTH3ame I/beBa 3a-
IITUTEe KMBOTHE CpefiuHe, 6e3 HapyllaBama KOHKYPeHIMje U TProBMHE Ha
YHYTpAIlbeM TPXKUIITY.

3a pasnuky og CMepHMIIA O )KMBOTHOj cpefiuHy, y CMepHMIIaMa O TPro-
BUHM J103BONIaMa 3a emucujy Komucuja 3a yrBphusame BucuHe f03BO/bEHE
noMohy KOpUCTU KOHIIeNT oIpasiaHor Tpouka (eligible cost, mpeBop ayTo-
pa). inrensurer nomohu Bapupa y 3aBuCHOCTM Off 06/MKa HoMohn.

Tako, y morneny momohnu 3a MHAMPEKTHE eMICHOHE TPOLIKOBE, NHTEH-
3auTeT NOMOhM He cMe Tpena3nTy 85% OIpaBIaHMX TPOIIKOBA IIPETPIUbEHNX
y nepuopy og 2013-2015, 80% ompaBpaHux TPOLIKOBA IPETPIJbEHUX Y
nepuony op 2016-2018. u 75% ompaBiaHMX TPOLIKOBA IPETPIUbEHUX Off
2019-2020.% Kama je ped o mpkaBHOj MoMohy 3a BUCOKOe(MKACHe eJeK-
TpaHe, OIpaBJaHU TPOLIKOBY he OMTM OrpaHMYEHV Ha yKYIIHE TPOIIKOBe
MHBECTUIIVje y HOBA IIOCTpPOjemba (MaTepyjalHy M HeMaTepujaaTHy UMOBVHY)

26 CwmepHuue, 1. 141(a)-141(x).
27  CmMepHulle 0 TPrOBMHU eMMCHjaMa, T. 5.

28 CmepHulle 0 TPTOBMHMU e€MMCHjaMa, T. 26.
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KOjU Cy CTPMKTHO HY>KHU 3a U3Ipajiby HOBe efekTpaHe. [IpuToM, MHTEH3U-
TeT moMohy He cMe mpennasuty 15% ompaBIaHMX TPOIIKOBA, Y3 HEKE N3y3eT-
Ke KaJla OHa He cMe fia npenasu 10%, ogHOCHO 5% ompaBhaHMX TpomKOBa.29
Hajsehu nHTeH3MTET pe3epBucaH je 3a pKaBHY ITOMOh yK/byueHy y oiluyuo-
He fipenasHe beciinaitite go3eone 3a MOJepHU3AUU]Y HUPOU3BOGHve eneKiliputte
enepiuje, Koju usHocu 100% ompaBgaHNX TpomkoBa.’’ Onpasanu TpouI-
KoBM Ouhe orpaHMyYeHM Ha YKyIHe MHBECTUIMOHE TPOIIKOBe (MarepyjaaHa
VIV HeMaTepyjaTHa IMOBMHA), KA0 IITO je HaBeleHO Y HAIIVIOHAJTHOM ITaHY
KOjU KOPeCIIOHAMpPA TP)XMUIIHOj BPEJHOCTM OeCIVIaTHUX [03BOJIA HATUX IO
KOPUCHUKY, 6e3 0631pa Ha orepaTiBHe TPOLIKOBE U KOPUCTY OAroBapajyher
IIOCTpOjema.

Jlaxie, MO>Ke ce 3aK/bY4MTH Jla HOBA IIPaBIJIa y3 IOMON KOjuX #ApKaBe
YIaHMLIe MOTy KOMIIEH30BaTy €HePreTCKM MHTEH3MBHE KOPMCHMKE 3a BHUIIIE
TPOILIKOBE 4lje ce HacTylame o4eKyje ofi 2013. roguHe, ycneq mpenacka Ha
CUCTeM LIIeMe 3a TPrOBMHY eMMCHjaMa, TeXe fia yOnake yTHULA] MHAUPEK-
THVX TpouikoBa 3a emucujy CO, 3a HajoceT/bMBIje CEKTOpPe NpUBpee, Y3
JICTOBPEMEHO CIpedaBame I0jaBa Koje 6u Morle ha moapujy epeKTMBHOCT
LIe/IOKYITHOT CHCTeMa TProBUHe fo3Bonama y EV.

III Konrpona gp;xaBHe nomohu y o6macTu cucrema TproBuHe
eMICHjaMa IITETHNX racosa of, crpane Komucuje

Konrtpona gp>xaBHe momohu y o6macTu cucteMa TProBuHe H03BOIaMa
3a eMUCHjy IITETHUX TacoBaperynucana je wianoM 108. YOEY, koju, mpak-
TI4HO, npensuba gBe mpouexype. [IpBa of wUX NpencTaBba UpeAUMUHAPHO
uctiuiliueare jate Mepe fipkaBHe momohu y o6/1acTi cucTeMa TProBuHe J0-
3BOJIaMa, IOK ce [Ipyra OfHOCK Ha uciuitinu iiociyiax. Kap je ped o mpe-
JMMMHApHOM MCIIMTHBAaY, Ap’KaBa WIAHNUIIA MMa 06aBe3y fla HOTUQUKYje
npegmetHy nmomoh Kommcuju. ITputom, HoTHdUMKanuja moMohn Huje cTBap
mobpe Bobe ip)KaBa WiaHMIA, Beh To mpefcraB/ba HBUXOBY 06aBe3y. Mepa
ApxaBHe moMohy 3a Kojy mocToju ob6aBesa HoTMMKaIVje He cMe OUTH
CIIpoBefieHa, mpe Hero mTo Komucuja moHece mam ce cMaTpa jia je JoHena
OJUTyKy KOjoM ce jjata momoh ogo6pasa (standstill clause).>®

29  CmepHuIie o TPrOBMHM eMucujama, T. 35-39.
30 CwmepHuiie o TProBUHM eMVCHjaMa, T. 42.
31 CwmepHurie o TpProBUHM eMyCHjaMa, T. 41.

32  European Commission, State aid: Commission adopts rules on national support for
industry electricity costs in context of the EU Emission Trading Scheme, Brussels, 22 May
2012, IP/12/498.

33 Council Regulation (EC) No 659/1999 of 22 March 1999 laying down detailed rules for the
application of Article 93 of the EC Treaty O] L83/1. Hecmy»x6eHa (KOHCONMMi0BaHa) Bepauja
ca amaHAMaHuMa 13 2003. 1 2006. ce Mo>xe Hahu Ha cajry: http://eur-lex.europa.eu.
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Mebhytum, op o6aBese HoTM¢UKaLVje ITOCTOje HEKM M3y3enu. Tako,
HoTu(uKanuja Hehe 6uTK MOTpebHA YKOMMKO je AaTa Mepa fpxkaBHe moMohn
o6yxsahena Ommrom ypen6om o 6mok-usysehy.*® ITopen osor crmydaja,
Hotudukanuja Hehe 6Ty MoTpebHa HY KaJ IpeAMeTHA TOMON IOTHaa MOp,
Ypen6y o npumenu wiaHosa 87 u 88 YroBopa Hade minimis nomoh™ (takos-
BaHa de minimis Ypenba), Kao HU y CUTyallMju Kafia ce pajy O MOjeANHAYHO]
nomohy [ofie/beHOj IpeKo opoOpeHe IeMe IIOMONM, aKO BUCKHE THX
nojegrHavyHUX nomohn He mpenase 6mno koje oppebhene nmparose.

HakoH okoH4Yama ¢ase HmpelIMMMHAPHOI MCIUTHBAmWa IUIaHA 32 JO-
ey ApKaBHe moMohn y obmactu cucteMa TpropuHe emucujama, Kommcnja
MO>Ke 3ay3eTV HEKOIMKO Pas/ININTUX CTaBoBa. IIpe cBera, MOXe 3aK/bY4UTH
lla ce y IPeAMETHOM CIIy4ajy YOIILITe He pajy O ApKaBHOj nomohy, na he
OHJIa IOHETY TAKBY OIIYKY Koja he 61ty caommreHa gp>xaBu wianum. [Ipy-
ro, Komncuja Moxxe 3ak/byduT fia, y HOIJIeAy IpefIoXKeHe Mepe ApKaBHe
nomohu, He ocToje 6m10 KakBe mpumMenbe, ma he y Toj cutyanuju cMarparu
Zia je HOTU(MKOBaHa Mepa IOMOhY KOMIIATMOM/IHA Ca YHY TPAIIBYM TPXKIII-
teM (decision not to raise objections). Hajsan, Komucuja Moxxe, HaKOH 3aBp-
IIeTKa OBe IpeNMMMHaApHe ¢ase, 1a 3aK/by4M fla IIOCTOje CyMIbe Y IOITIeAy
KOMITaTMOVTHOCTU HOTM(UKOBAaHe Mepe IIOMONM ca YHYTpaIlmbUM TP>KAII-
TeM, IITO 3Ha4M fia he y ToM cmy4ajy mokpeny T fipyry ¢asy mocrymnka, ¢pasy
VICHUTHOT IIOCTYTIKA.

V3mebhy mBa mocTymika, Koju BpeMEHCKU Cliefie jefjaH IOoCie APYIor,
nocroje ogppehene 6urHe pasmuke. CylITMHa IIpBe INpPOILEAype, OTHOCHO
IpeTMMIHAPHOT MCINUTUBAaMka, je y ToMe Ja Komucuja crexune ysug (prima
facie) v popMupa MuLUbelbe 0 KOMIIATUOMITHOCTU Mepe ip)KaBHe moMohn ca
YHYTpalIlbUM TPXKUIITEM, BOK ApyTra Ipolefypa uMma 3a uuwb ga Komucnja
CTeKHe IOTIYHM YBUJ| Y YMIbeHUIIE Ue0KYUHOT CyUaja, Kako OM TOHea Ko-
HA4HY OJTYKY.

HakoH oOKOHYama MCIOUTHOI IIOCTYINKA, JOHOCU Ce OJjIyKa, Koja
Moxe 6utn y pasnuuntoj ¢popmu. Tako, Kommcuja moxxe 3aysetu cras fa
ce y IpeAMeTHOM C/Iy4ajy HOTM(]UKOBaHA Mepa He MOXKe OKapaKTepyucaTu
Kao Jip>kaBHa momoh, jep He mcrnymaBa ycnose npensubene wianom 107(1)
YOEY. Ipyro, KoMmucuja Moxxe yTBpAUTU Ja Cy CyMibe y NOINeRY IpemnsIo-
JKeHe Mepe Ap>KaBHe IMOMOhN OTK/IOMmeHe Off CTpaHe [p)KaBe WIAHuIe, Ia
he mpegmeTHy Mepy nmomohu mpornacuTyt KOMIIATUOWTHOM Ca YHY TPAIIbUM
TpKuimTeM (Tako3BaHa ,lo3uTKMBHa omnyka“). Tpehe, Kommcuja moxe
YCIIOBUTY [OHOLIEHE IIO3UTUBHE OfIyKe MCIymaBameM ofpeheHux yHa-

34 Commission Regulation (EC) No 800/2008 of 6 August 2008 declaring certain categories
of aid compatible with the common market in application of Articles 87 and 88 of the
Treaty (General Block Exemption Regulation)[2008] O] L214/3.

35 Commission Regulation (EC) No 1998/2006 of 15 December 2006 on the application of
Articles 87 and 88 of the Treaty to de minimis aid, [2006] OJ L379/5.
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Ipefi HOCTaB/beHMX YC/I0Ba U 00aBe3a Koje MOpajy OMTH uciymeHe (,yCcm1oB-
Ha opnyka“). Hajsan, yerBpro, KoMucuja Moxxe mpegMeTHy Mepy Ap>KaBHe
roMoh IIPOI/IACUTH MHKOMITATHOVTHOM Ca YHYTPALIBIUM TPXXUIITEM (,He-
ratusHa omryka“).*® Kaj je ped 0 yC/TIOBHOj OITYI[M, YKOMMKO ApXKaBa dia-
HILA Jofenu nomoh, He moBuHyjyhu cenocraspeHnM ycnoBuMa, Taga he ce
pagntn o HesakoHuToj momohu n Kommcuja, anm u gpyre 3amHtepecoBaHe
ApKaBe WiaHMIe, he Mohy ja MOKpeHy IOCTyIaK mpey CyfoBuMa YHuje 360r
Kpuiewa onpenou YOEY. CindHo je u ca HecnpoBolemeM HeraTUBHUX OfTy-
Ka O Ip>)KaBHOj IOoMOhL.

Ykomuko je Kommcnja HakoH OKOHYama HOCTYIIKA JOHeNa OIYKY O
VMHKOMIIATUOMIHOCTY Mepe Ap>KaBHe Iomohu y o6macTu cucreMa TproBu-
He [I03BOJIaMa Ca YHYTpAIlbUM TPXKUIITeM, Hanoxuhe [p)aBu WIaHMIM
fla TIpeffy3Me CBe HEOIIXOJHE Mepe, Y Wby idospahaja HesakoHuilie tiomohu
KOja je BEeHOM KOPMCHUKY fofie/beHa. Ilon HesakoHmTOM nomohu ce mop-
pasymeBa: a) momoh koja Huje 6mna HotudukoBaHa Kommcuju; 6) momoh
Koja je 6uma HoTH(]UKOBaHa, aM je pean30BaHa y BpeMe Tpajara MOCTYII-
ka npep Kommcujom (6mmo ma ce pagym o IpeIMMMHAPHOM MCIUTUBAHY
wm GopMasHoj UCTpasu); B) HOMON Koja je Jofe/beHa CyNpOTHO yC/IOBHO
koMmatn6unHoj omnyuu Komucuje; r) momoh koja je peanmsoBaHa, Mako je
Komucuja moHena HeraTMBHY OJJIYKY, OZHOCHO OJJTYKY O HeHOj MHKOMIIaTH-
OVJIHOCTM Ca YHYTPAIIbUM TPXKULITEM.

Jmnax, mpaxca je mokasasa fia mpoiiec nospahaja He3aKOHUTO fofIe/beHe
IpxaBHe oMohy He Tede HM ako HM 6p3o0. [Ip)xaBe WwiaHuUIle ce JOCTA He-
pajio onpeierbyjy Ha OBaKaB KOpak, MaKo Cy Ha To ob6aBe3aHe, IOCTaB/bajyhm
4eCcTO Hal[MOHA/HEe MHTepece ucnpen uHTepeca YHumje. To je aupexTHa Imo-
ClefiuIa BULIE PA3IMYUTHUX Y3POKa.

ITpe cBera, y MHOTMM C/Iy4YajeBMMa ApKaBe WIAHUIE CY UCK/BYUUBO
ogiosopHe 3a Kallllbebe y peamm3anuju ognyke Kommucuje o nmospahajy He-
3aKOHNTO Jofe/beHe Ap>kaBHe momohu. ITopen oBor pasyora, 3a 3aKallmbermbe
y W3BpIIaBamy OAJyKa o mobpahajy momohm kxao y3pok ce HaBofie U He-
gociiaiiak tipeyusHociiy y opykama o mnospahajy (6mmo pma ce pagm o
upeHTNGUKAIMjY KOMIIaHMje KOja Mopa Jja BpaTu oMoh, M 0 BUCUHMA U3-
Hoca Koju je mpepmet nospahaja), anu u gylowipajHe tipouegype iospahaja
iiomohu, Koje ce CIIpOBOJie y CK/IaJly Ca HAal[MOHA/HMM 3aKOHOJABCTBOM Ofi-
HOCHe [ip)KaBe YIaHMUIIE.

Kaxo 6u usberne ga momoh y obnmactu cucreMa TpropuHe H03BOIaMa
Oyne OKapakTepyCaHa Kao MHKOMIIATMOWIHA Ca YHYTPALIBVM TPXKUIITEM,
Ap>KaBe WIAHMI[E 4eCTO IpuberaBajy pasauuuTuM o6nmMuuma Hegopma-

36 Ypenmba o HOCTYINKY, YL 7.

37 O osome Buan Buite y: Nuria Marinas, ,,Enforcement of State aid recovery decisions®,
Competition Policy Newsletter, 6p. 2/2005, ctp. 18-19.
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HUX KOHCyniiayuja y Be3u ca MepoM nomohnu koja he 6utu HoTMpuUKOBaHA
Komucuju. To ce, y mpakcy, YMHM IIpe HEro IITO je NMOKpeHyTa ¢asa Impe-
JIMMMHAPHOT MCIIMTVBaba.OBaKBM cacTaHIM OV ce MOIIM OKapaKTepucaTu
Kao ,TIpefnpennMmnHapHa $as3a“ MocTynka, Mako OHa HMje HUT/e TIOMeHyTa
HM y YroBopy o dynkumonncamwy EY, Huty Ypen6u o moctynky. Hbuxosa
CBpXa JIKN Y pasjalllibaBalby HeJOYMMIA y NOITEAy Aare Mepe momohnm y
obmacTu cucreMa TProBMHE [03BOTAMa, PasMeHU CTaBOBAa U MUIUbEHA,
u cnmnyHo. OBakBU HedOPMATHM ,CYCPeTH  Cy HApOYMTO 3HAYajHU Kaj
je ped o 030M/BHMjUM M TEXUM CaydajeBuMa, Oyayhm na gpskaBe 4aaHu-
Ile jolI Ha CaMOM II0YeTKy mMajy MoryhHocT jia casHajy craB Kommcuje o
MHOIMM mmTamyuMa. To nm omoryhasa fa Ha MHOro 60J/BM HAa4MH IIPUIIpe-
Me HOTM(WKAIVjy MM, eBeHTYa/lHo, U3BpIle U3MeHe Mepe rmomohu y 06-
JTaCTV CUCTEMa TPrOBMHE JO3BO/IAMa KOjy HaMepaBajy Aa goxpene. OcuM Tora,
Ha OBaj HaYMH ce 130eraBajy IOTEHLMjaTHU CIIOPOBM Ap>KaBa WIAHMUILA U
Komucuje, mreny Bpeme u puHaHCHjCKM U JbYACKM pecypcu. Vako 6u oBak-
B HeOpMaIHM CaCTaHIM MOITIM IPEeACTaB/baTy Kplleme MPUHINIA fla ce
npenMuHapHa $asa IocTynKa oaBuja nckpyunso nsmehy Kommcuje n gare
[p>KaBe YlIaHUIle, OHA Ce Y IIPaKCK MTOKa3yje Kao BeoMa KOPMCHa, I1a 3aTO Off
e He Tpeba 6exarm.’s

Y mpakcu je 6m10 Bullle cly4yajeBa Kajja Cy MHCTUTYLMje YHUje UCIIN-
TBajIe ToMoh y 06/1acTy cucTeMa TProBuUHE JO3BOIAMA.

Tako, Komncuja je pasmarpana HoTudukosaHny memy nomohm 6pu-
TaHCKe BJIajie O TPrOBMHY, y LM/bY CMamema eMICHja TacoBa ca eeKToM
crakieHe 6amre. [llema momohn je 6una HoTMdUKOBaHA Ha IEPUOf Of HET
TOfIMHA, a CacTojajia ce y JlaBamby MOACTNIAja KOMIIaHMjaMa y 3aMeHY 3a all-
CONYTHO CMameme eMIUCHja ¥ YCTAaHOBM/IA je CUCTeM TPrOBMHE eMUucHjaMa
Koju omoryhaBa TpProBMHy eMMCHOHMM [I03BO/AMa y LMY CMambermba
emucuja ucnop ogpehennx spegnoctn. Komucnja je pasmarpana HoTuduKo-
BaHy IIeMy moMmohm Ha 6a3u tama Baxeher wiana 87(3)(u) Yrosopa o E3
(cama 107(3)(1) YOEY) u pouvta go 3ak/bydka fia je OHa KOMIIAaTHMOWMIHA ca
YHY TPallbiuM TpxumTeM.> KacHuunje je Kommcuja ogo6puna n HoTudmkosa-
He Mopin¢uKanyje IOMeHyTe IeMe moMohu.

38 O oBome Bupn mupe y: Muse Paunh, Cunnura J[lomaser, ,,IloBpahaj HesakoHNTe fpiKaB-
He nmoMohu y mpaBy KoHkypeHuuje EV 9. Mehynaponso caBetoBame ,,OkTOob6apcKnu
mpaBHMYKM gaHu', 12-13. OkTobap 2012, bamwa Jlyka, IIpasna Pujeu, 6p. 33/2012, ctp.
145-156.

39  State aid No N 416/2001 - United Kingdom Emission Trading Scheme, C (2001) 3739
fin.

40  State aid No N 104/A/2002 - United Kingdom, Emission Trading Scheme - Modification
to Commission decision State aid N 416/2001 of 28 November 2001~ raise of maximum
share of the incentive per company C (2002) 685.
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CrudHo je 6110 M 'y cy4ajy Kajia Cy XO/MaHJCKe BIacTU HOTU(DMKOBA-
ne Kommcuju mpaBHM OKBUP 3a LIeMy TPrOBMHE eMUCHjaMa 3a aTMOCcepcKe
zarahusadye NOx. ¥V ckmajly ca XOMaHACKMM CHCTEMOM TPrOBMHE eMICyjaMa
NOx, HOBe KOMIIaHMje KOje >Kejle eKCIIaH3Mjy Ha TPXXUIITY He MOpajy ha
Tpaxke 103Bose, Beh camo Tpeba fja ce yckmajie ca peaTMBHUM CTaHIAPHOM
emucuje. CucreM Huje 610 Ha 06poBOBHO]j 6asy, Beh ce cBako MocTpojere
MOpaJo YCKIaIUTI Ca eMUCHOHUM CTaHzapaoM. IIpuTtom, cmamembe emucuja
y 06muky NOx kpennra 6mmo 61 noHyheHo Ha eMUCOHOM TPXKUIITY Off CTpa-
He IIOCTPOjera 4Mje Cy eMICHje UCIIOf, MOCTaB/beHOT eMUCUOHOT CTaHMap-
ma. YkynHa emucuja NOX off cTpaHe IIOCTpojerba 3a TOAMHY AaHa MOpaia je
OMTV KOMIIATMOMIHA ca JJO3BO/BEHOM €MUCHUjOM, 3aCHOBAaHOM Ha YHUPOPM-
HOM EMMCMOHOM CTaHJApfly IOCTaB/beHOM 33 TOAMHY JaHa M KOMMYMHOM
yTpOLIEHe €HepTuje Of CTpaHe IOCTpojema. [lakie, alconyTHa NO3BO/bEHA
TONIVIIbA eMICHja Ce M3padyyHaBajaa y3 IIOMOh pelaTMBHOT CTaHAapha
eMMCHje ¥ KOMMYMHE eHepruje YTPOLIeHe Off CTpaHe IOCTpojera. Y CKaasy
ca MOMEHYTOM IIeMOM, XOJTaHJCKe BIACTU OM KOHTpPOJMCa/e Ha Kpajy cBa-
Ke TOJVHE Jia JIM je TIOCTPOjerbe UCITYHUIO IIOCTaB/beHY alCONYTHY €MUCH]Y,
npyu 4eMy 6M CBaKoO IIOCTpOjeme caMo OITyduyBaso Aa mu he ma pasmemyje
CMamema eMucuje 3a jaty roguuy iy 6ynyhy roguny. Hakon cnposefeHor
noctynka, Komucuja je sakpyunia fja je HoTudukoBaHa nmomMoh KommaTy-
OMIHA ca YHYTPAIIBYM TPXKUIITEM.

IV 3akpydak

Ha ocHOBYy cBera peueHOT, MOXKe Ce 3aK/bY4UTH JIa je CCTeM TPrOBJMHE
nossonaMa y EY usysernHopassujeH. OH IpeicTaB/ba He caMO 1M3pas3 JKe/be 3a
IITO 60/BOM 3aIITUTOM XMBOTHE CpeiuHe, Beh 1 HacTojama a ce NCIOLITYjy
oppenbe Kjoro IIporokorna y Be3u ca eMucKjoM racoba ca eheKToM CTaK/IeHe
6amre. /Ip>xaBHa moMoh y 06acTu cucteMa TProByHe JO3BOTaMa MOKe I10-
IPUMATY pasanduTe o6/IuKe, IITO He 3Ha4M fja he y KOHauHOM MCXOAy 6UTH
pomymTeHa of crpaHe Kommucuje. YcmoBu 3a kommatubmiHocT nomohn ca
YHYTPAIIBUM TPXKUIITEM CafjpXKaHM Cy Y OATOBapajyhmm aktmma ,,MeKor"
npasa (y 0BOM CIy4ajy, CMepHuIiama), dnje opgpende Komucuja npumemyje
IPWIVKOM OJTy4YVBama O CBaKoM of o6nmika HoTudukoBane nomohm. Kao
U Kof Apyrux obmuka momohm, tako u y oBoj curyanuju Komucuja 3axre-
Ba f1a momoh Oyne Hy>kHa, MPOIOPIMOHATHA U Ja OIaja TOKOM BpeMeHa.
IIpobnemu Koju ce MOTY jaBUTH Y MMIIEMEHTanuju oapenaba CmepHuIa o
3aIITUTH KUBOTHe cpenyHe 1 CMepHMIIa O TPTOBMHY eMUCHjaMa OFHOCe ce
Ha n3beraBame HoTH(UKanyje momMmohy, HecipoBohemwe eBeHTya/THe OTyKe

41 O osome BupeTn mupe y: Melvin Konings, ,,Emission trading — why State aid is involved:
NOx trading scheme®, Competition Policy Newsletter, 6p. 3/2003, ctp. 77-79.
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o nopahajy momohwu, amu u Temkohe y Be3u ca mpenyusHuM yTBphuBamem
M3HOCa oNpaBjlaHMX Tpoukosa. Hajsaz, Komucuja je y Cmeprunama o Tpro-
BVHU eMMCHjaMa NToceb6aH HaIlacak CTaBuIa Ha CEKTOpe KOji Cy M3JI0XKEHNU
3HaYajHOM PU3MKY Off Llypema yI/beHUKA, IOCTaBMBIIM YC/IOBE I10J, KOjuMa
he nomoh 3a koMIeH3alMjy 10 OCHOBY TPOLIKOBA JO3BOJIA 32 eMUCHjy OUTH
KOMIIATHOW/THA Ca YHYTPALIBbUM TPXKUIITEM.

Mile RACIC, PhD
Professor at the Faculty of Law, University of Isto¢no Sarajevo

Mag. Sinisa DOMAZET
PhD student of the Faculty of Law, University of Ni$

STATE AID AND GREENHOUSE EMISSIONS
TRADING SYSTEM IN EU COMPETITION LAW

Summary

The authors of this article are governed by two different methods. The
first of these is a positive-legal method that is designed for the analysis of posi-
tive policies in matter of state aid. The second one is legal and logical method
of induction and deduction, which is applied in solving many legal and logical
problems that may arise as a result of a complex system of trade allowances to
emit greenhouse gases in the EU. State aid included in the greenhouse emissions
trading system is, basically, inadmissible in the EU, but under certain conditions
can be compatible with the internal market. In assessing the compatibility of no-
tified state aid, the Commission uses the so-called balancing test, weighing the
positive and negative effects of aid. Particular attention European Commission
devoted to framework under which Member States can compensate some of the
companies for electricity costs that are expected due to changes in the emissions
trading scheme from 2013.

Key words: law, EU, state aid, environmental protection, emissions trading
system.
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VIK 347.965.42:368

ap Aneimna CIIAR
poueHt IIpaBHor ¢akynrera YHuBepsurera y Llpnoj Topu

MEJIMJALIMJA Y OCUTYPALY

Pesume

Ananusa penesanitine tipasHe peiynaiiuee u axilyenxe upaxce yxkasyje
HA uspasceH ipeHg pjeutasarba KOMUNEKCHUX CHoposa y ocuiyparvy iyiliem
megujayuje. O6aj uHcilipymeHiti ce cée euuie Hepyuiiupa Kao guo Kopio-
paniuste Kyniiype xoja tiogpasymujeea Ucily Kao UpenumMuHapHu Kopax y
pjewiasarey céakoi Hacwianoi ciopa. ViciiospemeHo, KoHEeHUUOHe Meitioge
pjewasarva ciloposa Kao 6eoma cKyile u ciope, ce 3aHemapyjy, a megujauuja
ce, pagu obe3bujehusarba osjeppuUsoCiiy, KOHPOne ¥ ClOpPY, HACTABKA KO-
pexiiHUX U dep HoCI08HUX 0gHOCA, Hamehe KAo PaAUUOHANAH U 0TU4AH U300p
HOCTI08HUX eHitluiliellia 3a Pjeuasarbe HACTHAIUX CIOPOosa.

Kmyune peuu: megujayuja, tipuspegru ciiop, ocuiyparve.

Ocurypame Kao BeoMa BaKHa JIpyLITBeHa 0OacT, Koja y cebu cap-
P>KM MeXaHM3Me eKOHOMCKO-IIpaBHe IIpUpofie, IpeficTaB/ba IPaBHU MHCTU-
TYT Hajje[lHOCTaBHUje M3PakKeH Kpo3 CHelVPUIHN KOHIIENT HaKHaJe IITeTe
HacTajie y OpYIITBY, CTUXUjCKM YCIbel [iejCTBa MPUPONHUX CUIA WIN YCIbET
HacTylnamwa HecpehHux cinydajeBa. OBaj MHCTUTYT IIPy>Ka €KOHOMCKY 3aIlTH-
Ty OCUTypaHMIIMA Off INTeTHMX JiejCTaBa ¥ eKOHOMCKMX ropemehaja 1o xojux
TONTa3sy yBUj€K KaJja HACTYIIM OCUTYPaHM C/Iy4aj, a KOju Y€CTO 3a MOC/bENUILY
uMa cnop usmeby ocurypasajyhe xyhe m ocurypanmka. Pjemasame oBux
CIIOPOBa, YC/bel, OFHOCA TPajHEe MOCTOBHE Capajiibe I eKOHOMCKE II0BE3aHO-
cTu cybjekata, je BeoMa IIOTOJHO 3a JaHAC CBe HPUCYTHUjU (aBOPU3OBAHNU
MHCTPYMEHT OJHOCHO TEXHMKY pjelllaBarba HaCTa/IuX CIIOpOBa — Mefiujanujy.
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Pasnosu 3a npuxsaTame MeMjalije y OCUTYParby Ce YITABHOM MOTY CBECTH
Ha IIPESHOCTM Mefujalyje y OHOCY Ha [pyTe HaduMHe pjellaBara CIIOPOBa,
HapounuTo uMajyhu y Bujy nutame mnosjepema.

I IIpaBHM nocao ocurypama

KonmenT ocurypama mouyuBa Ha ylaralkby HOBYAaHUMX CpeJCTaBa
HeonpebeHor 6poja GpM3MYKMX ¥ MpaBHUX JINUIA Y OCUrypaBajyhe gpyumTBo
Koje ce ob6aBe3syje Ja MICIUIATY HOBYAHY HAaKHAJY, CyMy OCUTypama WM Y4u-
HJ HEIITO JIPYTO, y C/Iy4ajy IITeTe Ha MMOBMHY, YHUIITewa Wiy omreherma
CTBapy, CMPT! WM NOBpujehuBama THjena Wiy Hapyllema 3[paBba, 360r
HacTylama HeKor forabaja Koju ce yHampujen Hije MOTao IpeABUAjeTH, Ofi-
HOCHO 4lfje ce HacTyIlame Huje MOIVIO cripujeunty win n3bjehn ycmen mpo-
TeKa BpeMeHa, Ha OCHOBY YTOBOpa O OCUTYpamy (II0/Ice) 1 yCIoBa KOju Cy
yHaTpujeT mpomcany oy ocurypasajyher npymrsa.' Buo ma je pujeun o
EeTOBOM MaHJATOPHOM WM JOOPOBO/BHOM OOJIMKY, OCUTYpalbe Ce 3aCHMBA
Ha yTOBOpY, KOjUM Ce Tpenusnpajy obasese Buje yTOBOPHE CTpaHe — OCHU-
TypaHMKa Koju ce ob6aBesyje fia rnaha nmpeMujy ocurypama 1 ocurypasajyhe
kyhe fa cHocum mocbenmile OCTBapema €BEHTYalTHOI PU3MKA, OZHOCHO
HaCTylamba OCUTYPAHOT Cydaja IITO MOfpasyMujeBa UCIIATy HaKHajie U3
ocurypama mwm ocurypaHe cyme. OCMM OBaKO IIOCTAaB/beHNMX TeMe/bHUX
obaBe3a ozipeheHNX yroBOpoM, 3aKOHCKO WV YTOBOPHO NPE3pame OBOT
HOCTa OOMYHO CafipXXu U Heke of c/befiehux ob6aBe3a: MpUXBAT MOHY/E KOJ
00aBe3HUX OCUTYpama, M3JlaBame IMOMICe OCUTYPama, IPefajy ONMIUTUX U
HoceOHUX YCIoBa ocurypama (ob6aBese ocurypasadva), IpujaBy OKOTHOCTHU
3HAYajHMX 32 OIljeHy PU3MKa U MPOMMjEheHE OKOTHOCTU Off KOjUX 3aBUCK
pusMK, obaBjeliTaBalbe O HACTAHKY OCUTYPAHOT CIydaja M Ipefy3uMaibe
Mjepa criamaBarba (06aBe3e OCUTYpaHNKa I yroBapaya OCUTyparba).”

1 Y HanyOHA/MHOM IJPHOTOPCKOM OKBMPY: 3aKOH 0 o6nmranyonnm ogHocuma Lipre Tope
(Cnyxcbenu nuciti Lipre Iope, 6p. 47/08), 3axoH o ocurypamy Lpue Tope (Cnyxbenu nuciti
Lpne Tope, 6p. 78/06), 3aK0H 0 IIOMOPCKOj ¥ YHYTpalboj mwiosunou (Ca. nuci CPJ, 6p.
12/98). Ha mehynapopsHoMm rmaHy: Jopk-AHTBepeHcKa npasuia (1950 u pesusuja us3
Xambypra 1974 u 1994), INCOTERMS mnpasua, JlojroBa monuca (fonytweHa oce6HuM
kiaysynama: FPA, WA, AAP).

OcHOBHa Hfieja KOja JIeXU M3a OCUTYparba je II0Be3MBame pUsMKa BeIMKOr 6poja muia
y jeman ¢doup. Haume mpumjeHOM 3aKOHa MaTeMaTuKe — 3aKOHa BjepoBarHohe, camo
peaTuBHO Maiy 6poj HemOBO/BHNUX forabaja gecu ce y jemHOj TORUHIL.

2 Mupko Bacuwmwesuh, Tpiosuncko ipaso, 9. usmame, beorpam, 2006, crp. 133-149;
Pagomup Byposuh, Mehyrnapogro tipuspegro tipaso, beorpan, 2004, ctp. 347-359.
Y 3aBUCHOCTM Off pM3UKa — IIpeMeTa KOMe je PU3VK M3NIOKeH, Opojy mpemMmeTa u
MjecTy BeroBe peannsaluje, pasinKyjeMo, HeKOIMKO KaTeropuja ocurypama. Bogehn ce
KPUTEPUjyMOM IIpEIMETA OJHOCHO MHTEPeca KOjU Ce TIOKPMBAjy OCUTyparbeM, IOCIOBI
ocurypama ce iujeie Ha OCUTypambe UMOBUHe U OCUTypame auyd. VI ok ocurypame
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AHanmusa OBOI TIOC/TIA y Ipakcy AydepeHnupa 1mocao OCUrypama of
caMor yropopa o ocurypamy. Kako je mocao ocurypama mmpy of camor
yroBOpa O OCUTypamy, Opoj CIOpOBa KOju Ce MOTIY jaBUTU M3 OBOT HOC/IA
je MHOrO Behw, jep ce McTy ofHOCe Ha CBa, de facto u de iure, muTama Koja
Mory npousahy U3 Hociaa ocurypama, a He CaMoO OHa KOja IUPEKTHO IIPOVC-
TUYY U3 YTOBOPHOT OJJHOCA. YTOBOD O OCUTYypaimby, KOju IIPECTaB/ba iustus
titulus cBaKoT IOCITa OCUTYpamba ce 3aK/byuyje Y GOpMU yroBOpa Ha OCHOBY
yuumbeHe MucMeHe MoHyfe. [IBOCTpaHo je o6aBe3aH INTO 3HAYM Jia je OCU-
TypaHMK Ay>XaH ja Iuaha mpemmjy ocurypama, a ocurypasad ja VICITYHU
YTOBOPHY 00aBe3y MCIIATOM OCUTYpaHe CBOTe HaKOH HAacTyIlama OCUTypa-
HOT C/Ty4aja. 3a 3aK/bydere yroBOpa O OCUTypamy HMOTPeOHO je MCITyHUTU
ozipebene ycnoBe, umje HeucIymeme MOXe TOBECTH 1o criopa n3Meby crpa-
Ha, OJHOCHO JIO CaHKIMje PyLUBMBOCTY, KaKo je npensubero y Behunu ymo-
PefHMX HallMOHa/IHMX 3aKOHOfJaBCcTaBa. HenomroBame efieMeHaTa yrosopa o
OCHUTypamby, Kao IITO Cy PU3NK, IPEIMET OCUTypParba — CTBAPY WIN JINLA KOje
Ce OCUTYPaBajy, Tpajame OCUTYparba, OCUTyPaHU C/Iy4aj, CyMa OCUTYpamba, Ha-
KHaJla OCUTypama, MHTEPEC OCUTYPalba U IPeMUja OCUTYparba, IPefCcTaB/ba
OCHOB 3a IOTEHIWja/IHN CIIOp U3Mehy yroBOpHMX CTpaHa.

uMOBUHe 06yXBaTa OCUTypame CTBapM M OCUTYpame Off OJTOBOPHOCTM, OCUTypambe
TUIA ce AWjeNnyl Ha OCUTYpPambe #UB0iia N OCUTyparbe Off ilocheguua Hecpelinol cnyuaja.
ITomasehu op xpuTepujymMa 06aBe3HOCTM OCUTYpamba, pasimuKyjeMo obaBesHa, Koja Cy
3a ofipebene kareropuje nuua npepsuheHa kao TakBa, M JOOPOBOBHA, KOja HACTajy
Ha OCHOBY BO/ba YTOBOPHMX CTpaHa. /[jelMMMYHO IOBE3aHO Ca OBOM IOAMjE/IOM je U
pasnMKoBarbe Ha MHAVBYya/Ha U KOTEKTYBHA OCUTYparba, y 3aBUCHOCTH Off 6poja nuia
KOja 3aK/bydyjy yTOBOP y 3aBMCHOCTM Off MjecTa peanusalyje PU3MKa Pas/IuKyjeMO:
KOITHEHO, Ba3[yILIHO, M IJIOBUAOEHO ocurypame. Takobe, mpema KpuTepyujymy HadmHa
OpTaHN30Bara OCUTypara PasiMKyjeMO IPEMIJCKO M y3ajaMHO OCHUTyparbe.

3 Jla 6ucMo yomumTe MOITIM TOBOPUTH O OCUTYpamby, HeMoryhe je He TOBOPUTH O PU3UKY,
Kao K/by4HOM, Oyayhem, HemssjecHoM pmorabajy koju je, ca acmekTa BpeMeHa U 06yMMa
IeTOBOI HACTYMAakha, Y MOMEHTY 3aK/byderma yroopa Hemoryhe npemsupjetu. Hdaxe,
U3 TapajurMe ImpaBHe KOHCTPYKIMje OBOT IIOCTIA, PUSMK Ce CMaTpa KOHCTUTYTUBHUM
elleMeHTOM, conditio sine qua non OCUTypama, HOK ce ca eKOHOMCKOT aCIleKTa
Moxe pehy fa je y muramy MOryhHOCT HacTaHKa HeXKe/bEHOT, eKOHOMCKM LITETHOT
morabaja koju, ako HacTymu, cTBapa obaBe3y OCHTypaBada IIpeMa OCUTYPAaHUKY U3
3aK/by4eHOI' YTOBOpa O OCUTYypamy WIM Ha OCHOBY 3aKoHa (Ha mpumep, y caobpahajy
Ha OCHOBY 00aBe3HOT OCUTypamba). [la 611 ce pU3uK OCUTypao, HOTpeOHO je fia je mMoryh,
HeNsBjecTaH, fla He 3aBMCHU Off BOJbe OCUTYpaHUKa Wi Tpehmx nuua, fa je coydajad u
ma moBpebyje 1jeIOBUTOCT MMOBMHE WM TMYHOCTM HaHocehm mM mrery. Pusuim on
KOTa Ce OCUIypaBajy YrOBOpHe cTpaHe ce ofpeDyjy TadHMM HabpajarmeM, WM ONMIITUM
ompehuBameM BpcTe puU3MKa, KOjU Ce ¥ TeOPUjU U MpPaKCU YIIABHOM IIPEIO3Hajy Kao
OCHOBHU M ponyHcKu pusmim. Ilop ocuiypawum cnyuajem ce moppasymjea porabaj,
yHarnpujes, ofpebeH 3aKOHOM WM YyTOBOPOM, 4Mje HAaCTyIalbe 3Ha4M HAaCTajaibe IIaBHE
obaBese OCMTypaBaya, OFHOCHO JICIIAaTe HAKHAJle, OCUTypaHe CyMe VI UNMEberba Heder
mpyror. Ocuiypana cyma unu cyma Oculypard je HOBYAHM M3HOC KOji OCUTypaBad
ucnahyje ycrben HacTymama oCUrypaHor crydaja. OcurypaHa cyMa je M ropra IpaHuIia
obaBese ocUrypaBada, Ipy YeMy BMCUHA OCUTYpaHe CyMe 3aBMCK OJ BMCUHE IpeMuje.
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Kapma je pujed o mocIoBHMM CybjeKTMMa KOju 3aK/bydyjy IOCao
OCUTypama HajBaKHUjU Cy OCUTypaBad (PYyLITBO 32 OCUTYpalbe), YTOBOpayd
OCUTypama ¥ KOPUCHMK ocurypama. CBaku off HabpojaHUX aKTepa OBOT II0-
CJIa MMa CBOje IpaBHe ¥ eKOHOMCKe CHelM(UYHOCTY KOje, O OICEeKHOCTHI
U 3HAYajy Y OBOM IIOCITY, MOTY IIPefCTaBUTH IIpeIMeT jefHOT CaMOCTalTHOT
obuMHOr pafa.

1. IIpupoaa cnopoBa y oCUTypamby

Y yroBopyuMa o oCUTypamy, Ka0 ¥ y CBUM APYTUM IPUBPESHNM IIO-
CIOBUMa, HEVCIyHemhe JWIN HEeYPeoHO UCHyHeme obaBe3a Ha Koje Cy ce
cTpaHe o6aBesajie, MMa 3a IIOC/beAMIy TeHepycame crioposa Behe mmm Mame
BpujeHOCTN.” CMIOPOBY MOTY HACTAaTM TaKO IITO yTOBOPHE CTpaHe He U3-
Bpllle HEKy Off YTOBOPHMX 00aBe3a KOja ce MO)Ke OJHOCUTHU Ha: ) MCIUIATY
ocurypasajyhe cyme yc/ben HacTymama OCUTypaHOT CIydaja; 6) Hermahama
npeMuje OCUTYpama; B) JOCTaB/bama (GancuuKoBaHNX [TOKyMEHATa;
T) Impeys3uMama HelerajHNX pajmy Kao IITO je Ha NpMMjep YHUINTaBambe
MIMOBVHE Off CTpaHe OCUTYpaHMKa Kako Om mcrom Omma mcrrahena cyma
ocurypama.® Of HeaBHO, CIIOPOBM MOBOJIOM OBUX ¥ JIPYTMX pas/iora ce
MOTY pjellaBaTH U IOCTYIIKOM Mefujanuje. Kako mpenMeT ocurypama Moxe
HOKpUBaTy Benuku 6poj de facto u de iure muTama, Tako Cy U CIIOPOBU IIPO-
VICTEK/IM 113 VX BeOMa Pa3HOBPCHM, @ MOTY Ce OHOCUTHM Ha: a) 3aK/byderbe
U U3BpLIEHE YroBOpa O OCUIypamy MMOBMHE U /uId; 0) 3ak/bydeme U
U3BpIIEHEe YTOBOPA O PEOCUTYPamby I CAOCUTYPalbY; B) Mjepe 3a CIipeyaBarbe
U CMamUBambe PU3MKA KOjU YyIpo)kaBa OCUTYPaHy MMOBMHY M ocobe. Ilo-
CTIOBU OCMTypama Takobe Mory obyxBaTaTu: a) IOCTIOBE IIOCPefOBama Y
yroBapamy OCUTYpamba; 0) 3aCTyIalbe y OCUTypamby; B) CHUMAambe U IIPOLjeHy

Daxie, mto je Beha npemuja Beha je u ocurypana cyma. He Marbe 3Ha4ajaH 110 yroBopa
je u ilonuca ocuiyparba, Koja cafip)ku 6UTHe ofpende Koje ce THUy YTOBOPHUX CTpaHa,
IBJMIXOBUX JIMYHMX IIOfjaTaKa, Tpajalba OCUTYypama, MpeMUja OCUTypama ¥ CINYHO.
Hapaspe, monuca ocuryparma IpeAcTaB/ba AOKa3 [ja je YTOBOpP CKIOI/beH Te 360r Tora
IIpefcTaB/ba BakaH AMo oBoOr yroBopa. M. Bacwmesnh, nas. gjeno, ctp. 139.

4 Hauenno rosopehu, ocurypasajyhe ApymrBo je mpaBHO iuije Koje ce yTOBOPOM O
ocuryparmy obaBesyje fa, 3a ClTy4aj OCTBapMBarba PU3MKA, MCIUIATH HaKHAAy LITETe,
OIHOCHO MCIIATY M3HOCA KOPMCHUKY OCUTypaiba. KOpUCHUK ocurypama je nuie y 4uuje
UMe ce 3aK/bydyje I0Ca0 M Y OFHOCY Ha KOTa je OCUTypaBad Jy>KaH Jia UCIyH! 06aBe3y
Yy MOMEHTY HacTylamba OCUTYPaHOT C/Ty4aja, JOK CE areHTMMa OCUTypama CMaTpajy
3aCTYIHMLM KOjM y MIME ¥ 33 Pa4yH OCUTypaBada 3aK/by4yjy yTOBOP O OCUTypalby, a IMji
jé OCHOBHM IOCao MpOHaaKemha KIyjeHaTa — OCUTypaHMKa M yToBapade OCUTypama.

5 Sitti Nurbaiti, ,,Mediation: As One Of Alternatives Of Insurance Dispute Resolution In
Indonesia“, Asian Pacific Mediation Forum 2008, gocTynHo Ha ampecu: http://www.ap-
mec.unisa.edu.au/apmf/2008/papers/24-siti%20nurbaiti.pdf, 14.11.2012.

6  Ricardo Simanjuntak, ,Various Legal Disputes that May Arise from Insurance Contract
and the Resolution®, Business Law Journal, 6p. 26/2007, ctp. 74.
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puU3MKa M ILITeTa; T) IPOAAjy OCTaTka YHUINTEHUX OCUTYPAHUX CTBapy;
II) Ipy>Kame IpaBHe IIOMONM, Kao U [pyre MHTE/IEKTyaTHe ¥ TEXHUYKE YCIIy-
re y ocurypamy.” OBM CIIOpPOBU ce MOTY HaBeCT! Kao IpuMjep CIIOpOBa IIo-
TOIHUX 32 pjelllaBame MefyjalyjoM. Y3polu croposa n3Meby ocurypasava
Y OCUTYpPaHMKa YeCTO HUjecy IIpaBHe IpyUpofe, Beh BuIlle mocenyIa Hecro-
pasyMa 0 HeKOM MMOBJMHCKOM, TPTOBUHCKOM, TIOPOANYHOM, PafIHOM, YIIPaB-
HOM U KPMBMYHOM IINTAWY, Y OGHOCHMA Y KOjiiMa CTpaHe MOy C/I0O0HO
pacronaraty, y CUTyaluju Kafia 3aKOHOM HHje IPOIJCaHa MICK/by4YMBa Hajl-
JIEXHOCT CyJja MJIU IPYTroT OpraHa.

II Mepujanuja y ocurypammy

Vpeja Menujanyje je fa cTpaHke came oDy K0 ONTUMATHOT pjelerma
Koje he moumBaTy Ha y3ajaMHOj TONepaHIM)H Ca IIMJ/bEeM OUYyBama AyTOPOYHe
IIOCTIOBHE capajiibe U yHanpebhema nocnosuux opHoca. Ilopen ocHoBHOT 00-
pacua yHanpebema ocurypama y sem/pbama EBporicke yuuje ypehenor ampek-
oM EY o ocurypamy, npuHIymI 3amrnute crabuje cTpaHe Halaxe, Ipuje
CBera, IPeay3sMM/BMBOCT ¥ OATOBOPHOCT ocurypasajyhux kyha sa pasBoj
MefMjalije Kao TeXHMKe 3a pjelllaBama CropoBa. Haume, ocurypanuk, Kao
cmabuja 1 4ecTo Heyka CTpaHa, O4eKyje Off OCUIypaBaya fja IIOHYAU Cpefi-
CTBa, IIyT 1 ONTMMAaJIHE yC/IOBe 3a IIOCTU3ame cropasyMa nsmeby crpanaka
y cropy Kako 61 ce usbjerao yobudajeHu pefoBHM CY[CKU IOCTYTAK.

Y ckmapy ca gupextvBoM EY, mojefvHM eBpOIICKM HalMOHANIHU CHU-
CTeEMM Cy HacCTOjalu Ja IIpUXBaTe YTOBOPHY TEXHUKY MHKOPIIOpMparba
MefMjalije Kao MOfiefla pjelllaBala CIIOpoBa HaCTA/INX y OCUTYpamwy. ~ AHa-

7  Harama Ilerposuh Tomuh, ,Menujaunja y ocurypamy*, 36oprux IlpasHoi ¢paxyniteiia
Ynueepsuinieitia y Pujeyu, Bon. 31, 6p. 1, 2010: Y uctpaxxuBamy Aconujanuje Mefujaropa
y ®pannyckoj, gomno ce o cbefehmx mopgaTaka O 3aCTYIUBeHOCTH CHEIMIIHOT
THUIIA CTIOPOBA Y Mefyjaumju: ,61,4% cropoBa IIpOM3Iasy U3 OCUTyparba JIMLA, JOK Ha
MIMOBVHCKA OCUTYpaba OTIaja mpeoctanux 38,6%. Kaya ce papu o auunum ocuiyparuma,
54% criopoBa ce OFHOCH Ha IOjefuHauHe yroBope. Meby muma tpeba moce6Ho nctahn
JKMBOTHA OCUTypama (Koja Cy alcomyTHM peKopfiep Mepujanuje). Of ciopoBa IIOpeKIoM
U3 UMOBUHCKUX OCUIYPArba, HajBULIE CY 3aCTYIUbEHN CIIOPOBY Y BE3U Ca OCUTyparbeM Off
OJITOBOPHOCTY MMajlaljla MOTOPHMX Bo3una. Iloce6HO je KOpucHa ynora Memujanuje y
CIy4ajy elleMeHTapHMX Hemoroga (M yomiuTe gorahaja Koju MMajy OrpOMaH OIITETHM
MOTEHLIMja/l, MONYT TEPOPUCTMYKMX Hamaja), kafa ce Opoj cropoBa U3 OCUIypaiba
mpactudHo moBehaBa, a CyZoBM IOCTajy IpeTpIaHKM M y HeMOryhHOCTH Ha IpemMeTe
IIPOLIECYUPAjy ¥ MO/Ie Pa3yMHOM POKY.*

8  3a pucruskKyjy nsMmeby objexTuBHe 1 cy6jexTBHe MeaujabuHOCTY BuLle BupjeTy: H.
Ietrposuh Tomuh, Has. unanaxk, cTp. 475- 493.

9  H. Ilerposuh Tomuh, Hae. unamax, ctp. 479. O Teopuju pasyMHUX OUEKUBAmaA Y
ocurypamy: Keneth Abraham, ,The Expectations Principle As a Regulative Ideal®, Con-
necticut Insurance Law Journal, Vol. 5:1, 1998, ctp. 59-68.

10  JIupexTusa o mocpefoBamy y ocurypamy, 2002/92/EC Esponckor napnamenTta u Casjera
ox 9. gerieM6pa, OJ L 009, 15.1.2003, ctp. 3-10.
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NM30M YIOpPeJHMX MCKYCTaBa 3aK/bydyjeMo fa Memujanujy Tpeba CXBaTH-
TY Kao IMO IIOCJIOBHE CTpaTeruje ocurypamajyhmx pgpymraBa yapy>KeHMX
y acoumjaiuje, Koja y cBojeM OKpuby (GopMupajy ofje/berba 3a pjeliaBame
criopoBa MenmjanujoM. IpymrBa ocurypama iahajy ogrosapajyhy wiana-
PMHY 3a WIAHCTBO y BMMA, U3 Koje ce obe3bjehyje becrmatHa Mepmujanyja.
Kako je yrosop o ocurypamy aTXe3MOHM IO CBOjOj IPUPOAM, YHOLIEHE K/a-
y3y/le KOjoM ce yroBapad OCUIypama M ocurypasajyhe ApymTBo obasesyjy
Ha IOKYyIlaj MMUpema MeIyjallijoM je IPBU KOPAK 3a CTBapame CBUjeCTU U
eTabmupame oBe npakce. Ocurypasajyhe kyhe cy, y morpasu 3a edpuxacHnm
CHUCTEMOM 3a pjelllaBame CIIOpOBa OCUTYpaHMKa U omTeheHmx numa, y He-
KUM CUCTEMVMA, YCTaInlIe IPaKCy yHOIIelwa apOUTPaKHUX WIM KJIay3yia
0 Me[ujalunjy, Kao IPEeTXOJHOM Ha4ylHy pjellaBamba CIIOPOBa U3 OCUTypalba.
Hamnme, npuxsarameM cucrema two or multi tier clauses, o 4ujeM 3Ha4ajy u
cafip)XMHM je 6uo pujeun y I rmaBu, Menujamyja 61 ce Mopasa CXBaTUTH Kao
M0 yoO1dajeHoT ITOCTYIIKA, Tj. KA0 My T KOjUM Ce PeloBHO Hje Kaja fobhe o
criopa.!’ Cmarpa ce ma ce oBakBMM mocTymameM, ocurypasajyhe kyhe mo-
cTereHo o6aBe3yjy Ha IOKYIIAj a HACTaIN CIOp pujelle Ha rekcubmIan
Ha4MH, OCTaB/bajyhm MM mpocrop ma KacHuje npubjerHy QpopMaaHUjUM U
PUTHIHMjUM CHCTEMMMA pjelllaBarba CIOpPOBa. TMMe LITO ce OCUTYPaHUKY U
oB/IalINeHOM IpefICTaBHUKY OCUIypaBaya, Y IPUCYCTBY CTPYYHOT U HEIIpH-
CTpacHOT MefyjaTopa, oMoryhu fja y mocTynky Meamjanuje MOCTUTHY JOTO-
BOp, Bpaha ce nsry6/peHo nosepeme 1 06e36jehyje ce gama capagmwa. Takobe,
ckpahyBame BpeMeHa 3a pjelllaBame CIopa y 00aB/balby CBaKe IPYUBPeENHE
ZIjeNaTHOCTY JOIPMHOCH YHaIpehemwy mocimoBama 1 OFHOCA Ca KIMjeHTHMA.
Kako je To 06MYHO HAIMOHA/JHMM 3aKOHCKMM TEKCTOBUMMA IpefBubeHo,
Tpajambe IOCTYIIKa Mefyjanyje je 06MYHO OrpaHNYeHO Ha ofpehenHu mepuop,
IIa aKO Ce€ MICTM He 3aBPIIM YCIIjellIHO, pjelllaBambe CIIopa ce HacTaB/ba IIpef
cynom. Hapaspe, pepynmpame TPOIIKOBaA je OMTHA MPESHOCT KOja CBOj KOH-
KpeTaH u3pas uma y ocurypamy. OBMM IOCTYIIKOM ocurypaBau ce ocnobabha
TPOLIKOBA CYJCKIX TaKCH, BjeIlITauyerba I CBjell0Y€tba, 3 OCUTY PAHUK TPOIIKO-
Ba TOCTYTIKa, Kopucrehu ycryre Tpeher HenmpucTpacHor u crpyusor juma. '
Hakne, pasmosy 3a IpUXBaTame MeMjaliije y OCUTyparby Ce YTTABHOM MOTY
CBECTM Ha IPENHOCTM MeAMjaljije Y OfHOCY Ha Apyre HadlMHe pjellaBarba
CIIOpOBa, YK/bydyjyhu u mmrame nosjeperma. AKO 61U ce K/bYYHM IPUHIINAI
MefMjanyje — IMPUHLNI IOBjepema [JOBEO Yy IUTalbe, OBAKBO IIOCTYIIambe
CTpaHakKa, HapOYUTO aKO je pujed O MPUBPELHUM CybjeKTIMa 1 aKTepuMa Ha

11  H. Ierposuh Tomuh, nas. unanax, crp. 477-478. Maria Goltsman, Johannes Horner,
Gregory Pavlov, Francesco Squintani, ,,Mediation, Arbitration and Negotiation®, Jour-
nal of Economic Theory, 6p. 144/2009, nocTynHo Ha anpecn: http://ibe.eller.arizona.edu/
docs/2008/blume/Goltsman-Hoerner-Pavlov-Squintani.pdf, 15.11.2012.

12 Nicholas Stevens, ,Get Ready for Mediation: Your Client Deserves It“, New Jersey Law
Journal, 6p. 07/2004, cTp. 1.
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TPXKUIITY, AUPEKTHO OM yTHUIa/lIo Ha cBaky Oyayhu 1mocao u Ha HapylIaBamwe
IBJIXOBE pelryTauuje. VIsHoleme OBaKBUX MUTaba Y PESOBHOM CYICKOM IIO-
CTYIKy OM MMajo HeraTMBHe IOC/belMIie ¥ IIPOY3POKOBAIO OM IITETy He
caMo ocurypaBadmMMa Beh u ocurypaHmimma, Te ce Mefujamyja cMaTpa umje-
aJIHUM CUCTEeMOM IIPVMjeVBUM Ha CIIOPOBE M3 OCUTYpamba.

1. Mebynapogau npaBHM OKBUP MeMjalyije Y OCUTYpamby

a) UNCITRAL Mogen 3akoH o tiocpegosarby y mehyHapogHum
upuspegHum ciioposuma

Jeman op nOpBUX ¥ HAj3HAYAjHUjUX IPABHUX WHCTPyMEHaTa, Yy
reHepyicary MehyHapOIHOT U HaIlIOHA/THUX IIPaBHUX OKBUPA, 32 Kpeupame
aMOMjeHTa NpMMjeHe a/lTePHATMBHMX TEXHMKA 3a pjelllaBame CIIOpOBa je
UNCITRAL Mopen 3akoH 0 MehyHapOZHOM TProBMHCKOM IIOCPEHOBAbY.
Hanwme, Komucuja Yjenumenux Hanuja 3a Mel)yHapogHO TProBMHCKO IIpaBo
(UNCITRAL) je ynmpaBo 0BMM TeKCTOM Ipy>xmia cMjepHunie YH npxaBa-
Ma YIaHNUIIaMa IPUINKOM JiepuHICamba 3aKOHOABHOT OKBMPA 3a IIPUMjeHY
Menujanyje y MelyHapogHMM TProBMHCKMM crIopoByMma. Mopen 3akoH
npensuba yHnpopMHa IpaBuia y IMOIVIELy IIpolieca MOCpefoBama KaKo
Ou ce moAcTaK/Ia meropa ynorpeba m obesbmjenuaa seha mpenBubUBOCT
U TIpaBHAa CUTYPHOCT. Jla 61 ce m36jerma HEM3BjeCHOCT yC/bell OfICYCTBa 3a-
KOHCKe perynatuse, MopesioM 3akoHa ce ypebyjy mpouenypaaHu acrekTu
IIOCpeoBalba, MMEHOBAIbE MEAMjATOPa, MOYETaK U NMpeCcTaHaK Mefujanyje,
TIOHAaIlake IOCPENHNKA, KOMYHMKanuja usMehy mocpegHmka m crpaHa y
CIIOpY, TOBEP/BMBOCTM U IPUXBAT/BMBOCTU [OKa3a y [APYroM IOCTYIIKY,
Kao 1 caMo nurame u3BpimHocTy cropazyma. UNCITRAL-oB mMopern 3akoH
je orpaHmyeH Ha MelyHapopHe IpuUBpeHe CIOPOBE, OK je HAI[VIOHATHUM
jypucnoukunjama octasbeH mpoctop ga UNCITRAL Mopen 3akoH IpuMjeHe
Y TIpOIIMpe Ha TIPUBPENHE M HEeNpPUBpeNHe HaluoHaHe criopose.'* Maxe
IPVHIMII ayTOHOMMje BO/be CTpaHaKa omoryhasa ma ce 6mmo Koja onpenba
Mopena 3akoHa MCK/bYYM MU M3MEHH, Ha BbJIMa OAroBapajyhy HaumH (4raH
1(2) UNCITRAL Mopen 3akona).'”

13 Ibid., ctp. 38.

14 Bommu UNCITRAL Mogen 3akoH O IOCpefoBamy y MehyHapomHMM NpuBpefHNM
CIIOpoBUMA, JOCTYIHO Ha appecu: http://www.uncitral.org/pdf/english/texts/arbitration/
ml-conc/03-90953_Ebook.pdf, 10.11.2012.

15 Kanapa je y ckmagy ca UNCITRAL Mogen 3akoHOM 0 Memujanuju y MehyHapomamm
IpUBPeSHUM CIIOPOBMMaA MOHMjella YHUPOPMHM 3aKOH IpuMjewyjyhm ra u Ha
HallMOHaTHe U Ha MelyHaponHe mpuBpenHe criopose, ynpaBo cmujefehy MHCTpyKImjy
u3 Bopmya oBor Mojen 3akoHa.
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6) HQupexitiusa EY o yioitipebu megujavuje y ipahanckum
u upuspegHum ciioposuma

Kapa je pujeu o nerncnatusu y obmactu Mepujauuje u y rpahbanckum
U IPUBPENHUM CIIOpOBMMa, cBe 10 1998. ropuHe, ofCycTBO jeIMHCTBEHOT
TpeTMaHa TEeXHMKA alTePHATMBHOI HaylMHa pjelllaBama CIOpOBa jeé CMa-
TPaHO 030M/PHOM IpelpeKoM IpuBpefHor pacty y EBpomn. Mako mpouec
XOMOreHM3alije TeXHMKA aATePHATUMBHOI HAa4MHA pjellaBara CIOpOBa OT-
nodeo 1998. ropmue, ek 2002. roguHe EBpomcka xoMucuja je mspgamna 3e-
neny Kmury (Green Paper). YIpKoc oBako MCKa3aHUM uHTepecuMa EBporme
y mpaBiy o6e36jehuBama ekoHOMCKe e(DUKACHOCTY Y pjeliaBamy MpUBpe-
Hux crnopoBa y Epomnm, EBponckyu maprmaMeHT M fla/be OCTaje IacUMBaH U
CyMBIYaB y LjeNCXOHOCT Mjepa u TexHuka. Tek 2005, kaga je wian EB-
pOIICKOT MapiaMeHTa ApH MekapTyt 06jaBUO YIUTHUK O IPEIOKEHO] V-
PEKTUBY O aITEPHATMBHUM MEXAaHMU3MMMA Y PjelllaBaiy CIIOPOBa, CKENTULIN
IIOBOJIOM a/IepPHATUBHMX HaulMHa pjelllaBamba CIIOPOBa Cy IPUXBATUIN UJIE]Y
o morpebHocT 1 edpuxacHoctu AJIP-a y komepuujamHoM cekropy. Vmak,
IVIPEKTNBA je YCBOjeHa TeK y Majy 2008. ropmae. '

Kaxo je memmjaumja HedopmanaH mocTymak, mpBo je 6ua0 morpeod-
HO pa3MOTPUTH 3aIITO M Y KOjoj Mjepu Mefujauujy Tpeba perymmcaru. Ha-
KOH MHOTOODOjHMX aHanaM3a O HMOTPEeOHOCTM peryimyucama OBOT IINTama,
3aK/bY4€HO je [la je yIora U 3Ha4aj IpMUCYCTBa 3aKOHCKUX pjellera, Ha HI-
Boy EY, yak TpocTpyka. Ha mpBoM MjecTy ce ucTude Hamjepa ycaraailaBama
jeqHaKMX VIV IaK CIMYHMX pjelllerba U IIpaKce y Jp>KaBaMa 4wiaHuama Es-
poIicKe yHMje, 3aTuM, IIPOMOBMCAIbe MeAyjaliMje Kao TeXHMKe pjellaBarba
CIIOpOBa, ¥ KOHAYHO 06e36jehnBarme MomToBama OCHOBHIX Havyesla Kao IITO
CY TIOBjep/bUBOCT, TPAHCIIAPEHTHOCT, HEMPUCTPACHOCT U TipaBuIHOCT.!” JTn-
pextusa EY o mojeguHuM acriekTuma Mefyjanuje y rpabaHcKuM U IpUBpen-
HOIIpaBHMM CTBapMMa ce IIpMMjembyje Y IIocpefioBamy y rpahaHckmum u Tpro-

16  Official Journal of the European Union, L 136/3, op 24.5.2008. TekcT ampextuse je
JocTymaH Ha aupecu: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:
136:0003:0008:EN:PDF, 14.11.2012.

Buure: Peter Phillips, ,,European Directive on Commercial Mediation: What It Provides
and What It Doesn in Contemporary Issues in International Arbitration and Mediation®,
Fordham Law School, Martinus Nijhoff Publishers, ctp. 311-319.

17 Juan Pablo Cortés Diéguez, ,Mandatory Online Mediation for European Consum-

ers: Legal Constraints and Policy Issues®, gocrynHo Ha agpecu: http://www.bileta.ac.uk/
Document%20Library/1/Mandatory%200nline%20Mediation %20for%20European %20
Consumers%20Legal%20Constraints%20and%20Policy%20Issues%20%5BPablo%20
Cortes%5D.pdf, 14.11.2012;
Gergelz Szoke, ,,The Possibility of Online Mediation under the Hungarian Mediation Act
in Comparison with a Number of International, Including European, Documents on Me-
diation’, 2006, rocTynHo Ha appecn: http://mujlt.law.muni.cz/storage/1205530110_sb_12-
szoke.pdf, 10.10.2012.

30



10-12/2012. Aneta Cranh (cTp. 23-39)

BUMHCKUM CIIOPOBMMA IJle CTPaHKe y CIOPY MMajy CjefMINTe y PasnuuuTUM
npxasaMa wianunama EY, ca usyserkom lancke. OHa ce, CBaKako, OFHOCHU Ha
IIOCpeioBatbe y CIIOPOBNMMA IIOTPOIIada KOji Cy KOMIIEMeHTapHO ypebenn
u Ilpenopykom EK 3a cmopasymHO pjemraBame cCroposa HOTpomat{a,18 a
JICTa HUje IpUMjermNBa Ha IpaBa U ob6aBe3e O KOjuMa CTPaHKe CaMOCTasl-
HO He MOTY OJIy4MBaTy, IO IpaBuIMMa Bakeher mopopgwyHor m pagHOr
npasa. butHo je HamomenyTy fa ce oBa JIMpeKTMBa NMPEBAaCXONHO OFHOCK
Ha yroBope ca MehyHapoIHUM eeMEeHTOM, YMMe Ce CaMO MHJVPEKTHO VM-
IVIMLMpa HheHa NpMMjeHa Ha YHyTpalllibe CIIopoBe Ap»KaBa unaHuua. Vako
Ce OBOM [IMPEKTMBOM HMje IOCTUTAO0 AIICOMYTHMU YCIjeX y CMUCITY NPy Karba
CBPCUCXOJHOT IPaBHOT OKBMPA, HEHOM IPOMY/TAILMjOM Ce€ 3a0KpYyXKyje
TeCEeTOTOIUIIILY €BPOIICKM TIPOLEC y KOME CY, HEKE Off €BPOIICKMX JipKa-
Ba JCLPIHVM [jellOBabiMa [ONPUHIjENe carjefaBalkby VM pasyMujaBaHy
Me[iMjanyje Kao MHCTPyMeHTa pjelllaBarba IPUBPENHNUX CIIOPOBa.

6) EY [upexitiusa o fiocpeqosarvy y ocuiyparvy

MaTerpucano Tpxxumre ocurypama y EBpOIICKOj yHMjM 3axTjeBa off
IIOCpeIHMKA OCUTYpama Jja Ha jefHoOOpasaH Ha4MH CIPOBOJE aKTUBHOCTU
OIHOCHO yciyre mmupoM EVY, Tj. y cBuUM gp)XaBama 4IaHMIIaMa, y CKIafy ca
HNpUHLMINMA YHU(POPMHOT TeKcTa. Y mpasiy obe3bjebuBama ncTuHCKN MH-
TETPUCAHOT TPXKUIITA OCUTypamba, EBporicka yHuja je 2002. ropune usgana
IMPEKTUBY UMjH je LM/b CTBapare YHYTpaIlber TPXKUIITA OCUTYpara, Kao
U YCIIOCTaB/barbe IPABHOT OKBMpA KOjUM 61 ce 00e301jefyo BUCOK HUBO
CTpyYHOCTM U mpodecroHanuamMa nsMel)y areHara ocurypama, a KojoMm ce
HaJla/be TapaHTYyje BUCOK HMBO 3aIUTUTE MHTEpeca KIMjeHaTa.

EBponcku maprmameHT je 9. pmemem6pa 2002. ycBojuo [lupextusy
2002/92/EC o ocurypamwy y mepujaunju. Cxogno wiany 2(3) Iupextuse EY
0 MOCPefioBaY Y OCUTYpamy, ,II0CPEIOBabe Y OCUTypamy  MOfipasyMujeBa
»aKTVBHOCTM yBODema, Ipepiarama U crpoBobema IpUIPEMHUX pafiby
3a 3aK/byulBabe yTOBOpa O OCUTYpamy, OGHOCHO CaMO 3aK/by4MBambe YIo-
BOpa, WIM afMVHUCTPUpAbe WM aCUCTeHILNjy Y M3BpIIaBamy MCTUX, IO-
ceOHO OHJa Kajla ce Pa3MOTpe M 3aXTjeBM aKTepa OCUIypama OZHOCHO
BUXOBE Ty>1<6e“.19 Haparme, gupeKkTnBOM ce Of Ap)kaBa WIAHUIA 3aXTHjeBa
Ia: peTUCTPYjy CBe MOCPeTHMKE OCUTYPalba WM PeOCUTYpamba; PeTUCTpe 1I0-
CPeflHNKa YYMHM JOCTYIIHUM jaBHOCTM; IIpefy3My oAroapajyhe caHkuuje
IPOTUB HEPETMCTPOBAHUX MOCPEHNKA KOjy HyJie WIN OPTaHM30BabY yCIIy-
re OCUrypame, Kao ¥ IPOTUB OHMX KOMIIaHMja KOje KOPUCTe YCIyre Hepe-

18 Ilpenmopyka EBponcke komucuje 2001/310/EK op 4. anpuna 2001. o npuHIMINMA KOje
Ce OffHOCe Ha KOHCEH3ya/lHO pjeliaBarbe nmoTpouradykux croposa COM (2001) 16.

19 [upextusa E3 o mojequHmM acmekTmMma Mefujanuje y rpabaHCKUM M HpUBpETHUM
criopoBuMa, 2008/52/EC, peuntan 10, 11 wman 1 (1)(2).
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TUCTPOBAHUX IOCPEfHUKA OCUTYypama; o6e3bjefie BUCOK HUBO CTPYYHOCTHU
1 mpodecroHanmM3Ma He3aBUCHNUX IOCPeJHMKA; U yBefy LIMPOK CIIeKTap
Mjepa samTuTe morpomrada.’’ JlupexkTuBa uMa 3a b Ia XapMOHU3Yje 3a-
KOHCKe TeKCTOBe O OCUTypamwy HmpoM EBpolicke yHHUje U Tako JOIpUHece
Kpenpamy je[UHCTBEHOT eBPOICKOT TpKuiuTa (puHaHcujckmux ycmyra. Ilo-
pel HaBe[eHOT, OBUM TeKCTOM Ce IIPOMOBMUIILY YCIyre MefMjalyje 3a IpeKo-
rpanmane criopose.’! Y npeam6ymn [lupextuse, y Tauku 23, objaurmana ce
7la ,,y KOHTEKCTY YCIIjellIHOT pjelaBama cropoBa usMmeby ocurypapada, mmo-
CpeHMKA OCUTypama ¥ OCUTypPaHNKa, IOCTOju HOoTpeba 3a onrosapajyhum
U epUKACHMM CHCTEMOM 3a pjelllaBarbe CIIOpoBa M3Mehy IoMeHyTHX aKTepa
ocurypama“. [JupekTuBOM ce, y WwiaHy 11 IJIaBHOT TeKCTa, peLu3upa ja ce
Of Ap>KaBa YIaHMIIA OYEKyje [la IIOAICTUYY jaBHa U IPMBATHA TUjela OCHOBa-
Ha ca II/beM IIPOMOBMCamba TPEH/IA pjelllaBamba CIIOPOBa BaH Cyfa U capajiibe
y pjelllaBamby IPeKOTPaHNYHMX CIIOPOBa.

2. HanuonanHa 3aKOHOJABCTBA O MeAUjaliijiI Y OCUTypamby

Pagu carnemaBama HMBOA YCIjeTHOCTY y MPUCYTHOCTY MeAMjanuje y
OCUTypamy, HaBOMMO HEKOMKO YCIIjeNIHMX MOJENA y KOjUMa je yCBajarbe
TeXHMKe IOCpefioBama Ja/lo Of/IMYHe pesyaTaTe y OBOj 0bmacTu. JemaH off
TUX npumjepa je Bemmka Bpuranwja, ruje je Mebynapomnu uHCTHUTYT 3a
cripevyaBame Cykoba u pjemaname crioposa (CPR) nsgao Mehynaponuu npo-
TOKOJI 32 (pe)ocurypame MHAYCTpHje pelaBame crioposa (IIporokon), koju
IpONICYyje Iporenype 3a 6p3y uaeHTHUKAILM]y HACTAIOT CIIOpa, PasMjeHy
nHpopMalyja, AUpeKTHe IperoBope 1 yBobhemwe kBanupuKoBaHe, HeyTpaTHe
Tpehe cTpane f1a omakiajy Takse mperosope Kpos MOCTYTAK MOCPEIoBatba. >
Nako IIpoTrokonm y oBOM TpeHYTKy HMje IpaBHO ob6aBesyjyhm, ayropu
npensubajy ga he, y ckopoj 6yayhnoctn, ynpaso oaj IIporokon oxpenn-
TU CTaHJApJ 3a CEKTOop ocurypama y Bemmkoj bpuranuju. IIporoxonom
ce, Takobe, y KOHTEKCTy TeHepucamwa eKOHOMCKMX OeHeduuuja, ompebyje
HOLITOBambe NOCAJalllibe CyACKe IPaKce M CTaHAapAa MOCTyIama.

Bemuku 6poj 3emapa je YCBOjUO HAI[MOHA/MHE 3aKOHE KOjuMe ce
ypebyje nurame npumjeHe Mepyjanmje y pjeliaBamy CIIOpOBa y OCUTYPAIbY.

20 BpuraHcka BIafia je yCBOjUIa HAI[MOHAIHY JIETUCIATUBY M3 O6MacTy (PUHAHCUjCKUX
ycnyra u tpxxmira 2000. rofyHe, a MHKOPIIOPKCatbe IPEIoKeHIX Mjepa u3 JJupexTuse
je ycnujenno xacHuje, janyapa 2005. ropuse. Nigle Woodroffe, ,,Regulation of General
Insurance Mediation Business®, Consultation Paper No. 2-2004, gocTynHoO Ha afpecu:
http://www.jerseyfsc.org/pdf/Consultation%20Paper%20No2_2004.pdf, 14.11.2012, ctp. 4.

21 [mpextmsa 2002/92/EC Espomckor mapmamenta u Casjera op 9. gmemembpa o
IIOCPENIOBaIbY Y OCUTYPamby.

22 CPR Description of the Protocol. Buute o oBome Bugjety Ha http://www/cpradr.org/CPR-
Store/tabid/67/ProductID/96/Default.aspx, 12.11.2012.
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PoponaueHnK y 3akoHCKOM fiepUHMCamy IpUMjeHe Meiujaliyje y OCUTypamy
je Manesuja, y K0joj je cepBMC INIpUMjeHe MeXaHM3aMa 32 aJTePHATMBHO
pelaBame CIOPOBA Y OCUTYpamy y HaJleXXHOCTH Bupoa sa nmocpegosame
y ocurypawy (IBM). Ca acnekTa onpaBjaHOCTI IIOCTOjarba OBAKBOT THjerIa,
MHTEPECAaHTHO je TIOMEHYTH fia je ocHuBame IBM mpennoxeno n unancu-
paHoO of cTpaHe ocurypasajyhe MHIyCTpHje, CBAKaKoO y3 IOAPIIKY KIMjeHaTa
— IOTpOIIaYa — OCUTYPaHMKa ¥ YyTOBOpaya OCUTIypamba.

Y CnoBaykoj, pemMa OMNIITUM IPONNCHMA O MeSjalljy, CagpKaHUM
y wiaHoBMMa 642 1o 651 TproBMHCKOT 3aKOHA, M y CKIaAy ca AeVHUIUjOM
YroBOpa O OCUTypamy KOjy KOPUCTUMO OBJije, YBUjeK Kazia fiobe ce criopa areH-
TU OCUTypaiba Npey3MMajy aKTMBHOCTM KaKO y IIpaBLy 3aK/byuema YroBOpa
0 ocmrypaﬁ, TaKO M aHTaKoBama Tpehe HeyTpanHe cTpaHe — MeAujaTopa
(Komucnje).® Ypembom Munncrapcta ¢uuancuja Perry6rmike CroBauke
perynmiy ce aKTMBHOCTM JIMIJA YK/bYYEHUX Y IIOCPELIOBalb€ Yy OCUTYpaIby
WIV PEOCUIypaiby, Kao U YCIOBM 3a M3JaBame [03BOJEe 32 0OaB/bame TUX
TjeIaTHOCTH, OFHOCHO 3a PETMCTpaLiyjy IOCPeNHMKA y ocurypamy. [Ipema dma-
Hy 2(a), TOCpefioBambe y OCUTypaby je KOHIMIIMPAHO Ha HAauVH Jia ra je Moryhe
CIIPOBOAIMTE 3a CBe II0jeinHaYHe CETMEeHTe IIPAaBHO-eKOHOMCKe KOHCTPYKIuje
OCUTYypama, yK/bydyjyhu: JocTaBbame IOHYAe 3a 3aK/bydeme YroBopa O
OCUTYpamy; 3aK/bydetbe YTOBOPa O OCUTYpalby; Capajiiby 27 AIMUHICTPUPABY
OCUTYpamba; pjellaBarbe HacTa/lIor Cropa rnocpefosameM.” Kao mrTo BUAMMO
IoCpefioBambe Kao TeXHMKa 32 pjelllaBaibe CIOpOBa Ma CBOje 3Ha4ajHO MjecTo
U y CTIOBAa4YKOM IIpaBHOM IOc/y ocurypama. OcTtane gpxase wianuue EY ce,
y CKJIafly ca eBPOIICKOM [IMPEKTUBOM, 00aBe3yjy Ha KOHIIENT IO KOMe ce y
ocurypasajyhum xyhama Hajuenrhe ocHuBa moce6HoO ofije/berbe MeiujaTopa ca
IJbEM Jla Ce JOCTaB/beHN 3aXTjeBM 3a MCIUIaTe OCUTYpPaHMX M3HOCA YTBPDyjy
Ha eMKACHM)U 1 3a CBe CTPAHe IIOBO/bHIjU HAUMH.

III Mepujanuja y ocurypamy y Hpakcu
1. VIsBpmiHOCT NOpaBHamWa MOCTUTHYTOT Y MOCTYIIKY Mefyjanyje

JenHO Off HajCHOPHMjMX IUTarba y NMPAaKTUMYHOM acIeKTy MefujaLuje
je MOCTyIaK M3BpIIemha CIOpasyMa IIOCTUTHYTOT Y IOCTYIIKY ITOCPefoBaba,

23 Slavomir St’astn}'l, »Separate Regulations on Mediation Within the Financial Market Le-
gal Framework, BIATEC, goctynHo Ha apgpecu: http://www.nbs.sk/_img/Documents/BI-
ATEC/BIA12_06/2_6.pdf, 14.11.2012, cTp. 2.

24  Pa3ym/puBO, OBaj MHCTPYMEHT CaHMpama HACTAINX IITETa Ce IPBOOMTHO BeXe 3a:
1) ucrare ocurypaBajyhmx M3HOca, y CKIafy ca yClIOBMMA yTBpDEHUM y yroBopy
0 OCUTypamy, a I0Ce6HO Y Be3M ca HACTYMameM OCUTYPAaHOI CIydaja, 2) aHaIU3y 1
BPEHOBaIhe OCUTYPalbe PU3MKA, Kao 1 00pajia UCTHX, 3) IpyKambe CTPYYHNX CaBeTa 13
00671aCcTI OCUTypamba.
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noce6HO y MehyHaposHOj 1moc/IoBHOj 3ajepuniy. Vako mopaBHama 3aKby-
JyeHa y MOCTYIKY Mefujanyje MMajy Behm mporieHaT M3BPIIHOCTM Off CYZ-
CKUX OJ/IyKa, CIIOPOBM y Be3U Ca yC/IOBMMA ¥ Pe3ylTaTHMa IOCpefoBamba
HUjecy pUjeTKU. > YripaBo U3 OBOT pasniora, CBe o IIpVMjeHe Mefujanuje y
pjeliaBamy NPUBPEJHMUX CIOPOBA, OBa TE€XHMKA HUje pasBuIa ayTeHTUIHU
IpaBHM MeXaHu3aM KojuM ce obesbjebyje msBpIIHOCT mopaBHama. Tek ca
IbeHOM IIPVIMjeHOM Y KOPIIOPAaTMBHOM CBUjeTy CTBOPWIA Ce jaka ImoTpeba 3a
yTBphMBameM MHCTpyMeHTa KojuM 61 ce o6e3bjehuBana usBpuHoCT criopa-
syma. CTBap je y TOMe Ja yIpKoC JOOPOBOBHOCTI KaoO K/bYYHO] KapaKTepH-
CTULIM MefVjalyje, KOpIIOpaTUBHY AKTE€PY MHCUCTUPAjy Ha TeHEPUCamby IIPaB-
HOT MeXaHu3Ma KojuM ce obesbjelyje Heciiopna usspuiHocii TIopaBHamba.
Benuku guo ro6anHe npaBHe 3ajeHNIIE UCTHYE [ je IIUTambe M3BPUIHOCTU
CIopasyMa IOCTUTHYTOT Yy IIOCTYIIKY Mefyjanyje, HapO4uTO Y CUTyaluju
IPUCYTHOT MHOCTPAHOT €/IEMEHTA, jelHO Of K/bYYHMX IUTarba, I1a 3aTo
TOCTOjU jaka TIOTPe6a 3a IHErOBUM a/IeKBaTHUM Peryucamem.”

Hajsnavajumju MebyHapogHM mNpaBHM WHCTPYMEHTM KOjuUMa ce
pjeuraBa muTame 06e3bjebuBama usBpiHOCTM mopaBHama cy UNCITRAL
Mogen 3akoH 0 Meh)yHapogHOM TProBUHCKOM mocpefoBamwy 13 2002. ropuHe
u [Jupextusa 2008/52/E3 EBpornckor nmapnamenta u Casjeta EY op 21. maja
2008. roguHe O IOjeMHMM acHeKTMMa Menujaumje y rpabaHckum u mpu-
BPEIHONIPaBHMUM CTBapyMa.

Vmajyhm y Bupy 3Hayaj mmTama M3BplIeHma IOpaBHama, Kommcuja
Yjenumenux Haumja o mehyHapogHom nocmosHoM npasy (UNCITRAL) mo-
KylIasa je ;a MogenoM 3akoHa o MehyHapoZHOM TProBUHCKOM HOCPEOBAY
pasBuje moce6aH MexaHM3aM KojuM ce o0e30jehyje M3BpIIHOCT cropasyma
nocTurHyTor y MehyHapomrHoM noctynky menujanuje. OBum TekcToM je us-
puunTo npenBubeHo fla ce MopaBHame, Koje CTpaHKe Yy CIOpPY 3aK/byde y I10-

25 Edna Sussman, ,Final Step: Issues in Enforcing the Mediation Settlement Agreement®,
Newsletter of the Mediation Committee of the International Bar Association (Vol. 2, No
1), 2006, focTymHO Ha apgpecu: http://www.sussmanadr.com/docs/Enforcement_Fordham_
82008.pdf, 10.11.2012., cTp. 4.

26 Mark Hilgard, Jan Wendler, ,,Enforcement in IBA - ebook, Mediation technique, The
global voice of the legal profession’, gocrynno Ha agpecu: http://www.mayerbrown.com/
publications/article.asp?id=9904¢+nid=6, 12.10.2012, ctp. 193.

27  James Coben, Peter Thompson, ,Disputing Irony: A Systematic Look at Litigation about
Mediation’, Harv. Negot. L. Rev. 6p. 11/2006, cTp. 13.

28 UNCITRAL Mopen 3akoH 0 MehyHapoZHOM TProBUHCKOM ITOCpeRoBamy, 2002, ZOCTYIIHO

Ha appecu: http://www.uncitral.org/pdf/english/texts/arbitration/ml-conc/mlconc-e.pdf,
14.11.2012.
Online dispute resolution for cross-border electronic commerce transactions: Issues
for consideration in the conception of a global ODR framework, A/CN.9/WG.III/
WP.110, pmoctymHo Ha ampecu: http://www.uncitral.org/uncitral/commission/working_
groups/30nline_Dispute_Resolution.html, 10.11.2012.
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CTYIIKy Mefujanyje, uMa cMaTpary ob6asesyjyhum u usspmauMm. [JomaTHo, y
KOMeHTapyuMa Ha wiaH 14 oxpebeno je ma je o6aBesa apkaBe Ja Ofpeny Ha-
4yH Ha Koju he ce 06e30MjenuTy U3BpIIEHE CIOpasyMa O IOpPAaBHABY WM
TMaK I ymyTH Ha ofipenfe KOjUMa ce TaKBO M3BpIIeHe MMa MOJBPrHYTH.
Hakxme, UNCITRAL Mopen 3akoH je perymnicame OBOI NMUTama OCTaBUO Y
HA/JIEKHOCT HAIMOHATHUX jypUCAMKIMja ’ M OBAKO IIMPOKO MOCTABbEHNM
pjelllereM HAlMOHATHVM 3aKOHOZIABIIMMA J]a0 CTIOOOMY /1 CaMOCTAJTHO ypefe
NNTamba N3BPLUIHOCTY IIOPAaBHAA, T€ TAKO JUPEKTHO yTUIY Ha o6e36jehuBame
e(VKaCHOCTY aITePHATUBHIX TEeXHMKA 3 pjelllaBarbe CIIOpOBa.

Kapa je pujed o eBpOIICKOM IIPaBHOM OKBUPY, OBO NUTame je ypeheHo
[Tpenopykom REC (2002) 10 Komutera MuHUCTapa fp>KaBaMa WIaHUIIAMA O
Mezmjauuju y rpabanckum npegmernma u Jupextusom 2008/52/E3 Espon-
ckor napnamenTa u Casjera EY op 21. maja 2008. rofyHe 0 I0jeIlUHIM aCIeK-
TUMa Mefujanyje y rpabaHckuM u mpuspenHuM crBapuma. ¥ Ilpemopyun
REC (2002) 10 Komutera MuHIUCTapa gp)KaBaMa WiaHUIIaMa O MeRujauyjn
y rpabaHcKuM IpegMeTHMa caMO YCIYTHO ce HaBOAMU Ja Ce Of MOCpefHIKa
oYeKyje ga obaBMjecTe CTpaHKe O e(eKTUMa IOCTUTHYTOI CIOpasyMa U O
KOpaluMa Koje Tpeba Ipefys3eTy y IpaBIy U3BpIIeHka CIIOpasyMa, ako UCTU
HUjecy MIPpOTUBHU jaBHOM NOPeTKY, JUpPEeKTUBOM ce, UMAaK, HELITO BUIE CY-
repuie. [lupexrusa 2008/52/E3, umja je mpumeHa y HallMOHa/lHE CUCTEME
Ip>kaBa wiaHmIa npexasubena go Maja 2011, ogHOCHK ce Ha pjeliaBarmbe MpK-
BpeHMX CIIOPOBA ca MehyHapoOmHNM eleMeHTOM, LITO Jip)KaBe WIAHMIEe He
CIIpjeyaBa fla MCTO YCBOje HAa HAIMOHA/IHE OffHOCe, a/ly MX 1 He obaBesyje.
OBaj TeKCT, HaXKa/IOCT, He NpeiBuba yHI(GOPMHO pjellerbe 3a MUTakbe 3B PII-
HOCTHU CIIopasyMa y fip)kaBama wianniama EY. YV maparpagy 19 mpeam6byie
Hupextuse ce npensuba ga mp>kaBe wiaHuIle Tpeba fa cTpaHaMa MOTIIVC-
HIIIaMa CIIOpasyMa HacTajIor 13 MefiMjalje TapaHTyjy U3BPIIHOCT CalpXKI-
He CIIpopasyMa, y CKIajy ca HalMOHaTHMM IpaBuMa.” Mebytum, ogmax

29 Yman 14 UNCITRAL mopen 3akoHa: ,,AKO CTpaHe y CIIOPY 3aK/byde CIIOpasyM oO
IIOpaBHAMY CIIOPA, Taj CIIOPAa3yM O IIOpaBHaMY je obaBesyjyhm u nsspmms... [Ipxasa y
K0jOj ce CropasyM MMa M3BPUIMTY MOXKe YHMjeTH OIIC MeTOJa M3BPIIemha CIIopasyMa o
IIOpaBHAY WM Ce TI03BAaTU Ha Ofpefbe KojuMa ce TaKBO M3BIIeHe MMa MOABPIHY TH.

30 Kapa je pujeq o Mepujaruju MehyHapogHMX IPUBPERHNX CIIOPOBA, 3aKOH O MeAMjaLVju
CAJl-a He nosHaje edyKacaH IpenusHo ypeheH MexaHM3aM 3a M3BpIIeHe CIIOPasyMa,
Beh ce, y sHauajHOM amjeny, yBujek ocmama Ha TekcT UNCITRAL-oBor Mozen 3akoHa.
Amanpmannma Onbopa 3a peBusnje 2003. Ha JenHO0Opa3Hy 3aKoH 0 ocpenoBamy CAJl-a
(UMA), npenusnpaHo je fa, OCMM aKO YTOBOPHe CTpaHe fipyraduje He ypefe, IOCTyIaK
MeaMjalje y MpUBPEHUM CIIOPOBUMA ca Mel)yHapOTHUM eleMeHTOM IIOfpasyMujeBa
npumujeny UNCITRAL Mogen 3akoHa 0 IOCpefioBany y MehyHapopHUM NpUBpeRHUM
CIIOpOBMMa, IITO je CBAaKaKO MOfpasyMMmjeBaro U IpuxBaTame pjemema UNCITRAL
Mopena 3akoHa OHJa Kafla ce paiu o obesbjehuBamy M3BPIIHOCTYM IOCTUTHYTOT
criopasyma.

31 Jupextupa 2008/52/E3 Epponckor mapmamenTa u Casjera EY on 21. maja 2008. rogune
0 TOjeIMHUM aclleKTVMa Mefujaluje y rpahaHCKUM ¥ IPUBPETHONPABHUM CTBapMMa,
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y cmeniehoj pedeHnuy ce HaBOfe 3Ha4yajHa OrpaHMYera, yKasyjyhmu ma 6u
Ap>KaBaMa wiaHuIama tpebano omoryhuru fa og6ujy NpMHYZHO U3BPIIEHe
CIIopasyMa, YKO/MKO je Caip>Kaj CIlopasyMa CyNpOTaH 3aKOHY JIp>KaBe 4ja-
HULE, YK/bYdyjyhy u meHa npaBuia MehyHapomHOT NPUBAaTHOT IpaBa MIN
YKO/IMKO 3aKOHN MIp)KaBe WIAHNUIle He IpenBubajy MoryhHocT msppuema
cagpxuHe ofipeheHor cnopasyma. Y MCTOM J[ieK/IapaTMBHOM AMjely TeKCTa
ce nasbe ofpebyje Aa je oBaKBO IOCTyMame ONPaBAAHO YKOINKO 006aBe3y Ha-
BeJIeHY y CIIOpa3yMy, II0 CBOjOj IIPMpPO/Y, Hije Moryhe IPUHYAHO U3BPIINTIL.
Kapa je pujeu o o6aBesyjyhem ogHocHO HOpMaTuBHOM fujeny EY pupexTn-
Bé O IIOCPEfOBaBY, Y WIAHY 6 eKCIUIMLUTHO Ce HAaBOAM fia ip>KaBe WIAHU-
e Mory 06e30MjequTi M3BPIIHOCT CHOpasyMa IPOUCTEKINX U3 IOCTYIIKa
Mefiujalyje, ako ce IPBOOMTHO UCITyHe IBa YC/IOBA. JelaH ce OfHOCK Ha II0-
CTUTHYTY U3jaBy BO/ba 00Mje CTpaHe fa ce 06e36jeay M3BPIIHOCT CIIOPa3yMa,
TOK Ce IPYTUM JICIUTYj€e yCaIlalleHOCT 3aK/by4eHOT II0PaBHalba ca 3aKOHOM
Op>KaBe WIAHMLE THje je CYAy WM JPYroM KOMIIETEHTHOM OpraHy HOJHMjeT
3aXTHjeB 33 YHOLIEH€ K/ay3yJle M3BPIIHOCTH.

OBaKo KOHIIENTYaaM30BaHMM JIETMCIATBHUM OKBUPOM Ha MebyHa-
POZHOM HUBOY HHje Ce JOIPUHUjENI0 Kpeupamy jeqHOOOPa3HOT pjellermba
U3BPIIHOCTM CIIOpa3yMa IIOCTUTHYTOT y Menujauuju.”” Pasmmumra Hanmo-
HaJ/IHA 3aKOHOJABCTBA CY OBO INUTake OCTaBUIA U [ja/beé OTBOPEHMM WJIN T
caMo JjenuMuyHO pujemnmm npensubajyhu craTyc mopaBHama y HEKMM Of
NOCTyIaKa MefMjalyje, Kao IITO je Caydaj ca OHOM Ha/IOXKEHOM Off CTpaHe
cyma. Jlakine, ocraBpame ypehemwa M3BPIIHOCTU IMOpaBHAKba HALMOHATHUM
3aKOHOJIABLIMMA je MMaJIO 3a MOC/beIMILY Kpeupatbe PasIuduTUX HPUCTYyIIa
OBOM IIMTamY, YC/beJ, Yera je reHepyicaHa moTpeba mUXoBe aHaM3e.

Ycpen, HemocTojama jeHOOOpasHOr pjenrerma yrBphenor MmebhyHa-
POJHOM HOPMOM, aHa/lu3a IpaKce YIOPENHMX IIPaBHMUX CHCTEMa je II0-
Kasaja Jja ce M3BPIIHOCT CIIOpasyMa IOCTUTHYTOT y MeAMjalujy MOCTIDKE
TpeTUpameM UCTOT Kao: 1) yroBopa; 2) CyACKOT ToOpaBHamwa; 3) apOouTparkHe
opmyke. CBaki off OBUX IIPaBHMX MeXaHM3aMa KojuMa ce 06e36jebyje nsspiu-
HOCT TIOpaBHamba MOXe OMTU MCTOBPEMEHO IPUCYTaH Y jefHOM HAIMOHAJI-
HOM CHUCTEMY U IIPUMjEHBUBATHU Ce, Y 3aBUCHOCTHU Off TUIIA Mefujauuje, Kao u
Off BO/be YTOBOPHUX CTPaHa, LITO 4eCTO JOBOAY JO IIpaBHE HECUTYPHOCTH U
HEM3BjECHOCTI.

Kako cmo Beh y Hekonuko HaBpara oOpasjiaranm, MeaMjaTop Hema
opnamherme 3a [OHONIeWe KOHauHe 1 ob6aBesyjyhe omryke. MebhyTum,
nozpcjehajyhn ce Ha Hy)XHOCT, ¥ Ha Tpu Io3HaTa HaumHa obesbjehuBama
06aBe3HOCTI U M3BPLUIHOCT CIIOPa3yMa IMOCTUTHYTOT Y MeAMjaliju, MOXKe-
MO TBPANTH Ja Cce OpaBHAIbe 3aK/by4eHO Y IIOCTYIKY Mefujanuje Hajuemhe

HOCTYIIHO Ha ampecu: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:320
08L0052:EN:HTML.

32 Edna Sussman, Has. unanaxk, ctp. 6.
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CMaTpa U3BPIIHNM yroBOpoM 13Mehy cTpaHa y criopy. Y jesHOM of cly4ajeBa
nocpefosama, y jyny 2006. ronpune, Engpunt bojg, je mpuxsaTno nopasHambe
ca ap>xaBHOM ¢apmoM. fofuny faHa KacHuje, y jyHy 2007, IOFHMO je TyX-
0y mpoTtus apxaBHe ¢apMe, HaBoaehy fa je oH 61O >XKpTBa OpraHM30BaHE
MajiBep3aljije OCUTypaBada U MHXXembepa BjellITaKa aHIaKOBaHNX fla ITOC/je
yparaHa Bplile IPOLjjeHy HacTanux wmreta. Y ciydajy Boyd v. State Farm,”
bojm je TBpAMO Aa, CXORHO CIIOpasyMy, Ha MMe ,HeyTBpheHe mrere” mMMa
IpaBO Ha MCIUIATYy HOJATHOI M3HOCA KOjUM OM ce MOKpMIe LITeTe MpPUKPHU-
BeHe Ma/IBE€P3allMjOM aHTaXOBaHMX Ha mpoujenn ucre. Cypguja OKpy»KHOT
CyZia je IOCTUTHYTU CIIOpasyM O IOPaBHAIbY Y3€0 Ha 3alMCHUK, T€ CIopa-
3yMy a0 CTaTyC M3BpLIHe MCIpaBe, ofoujajyhu mopmathHu 3axtjeB bojaa, ys
o6pasnoxeme a 61 ycBajame MCTOT MIMAJIO 3a MOC/beANITY TIOfpPUBabe caMe
CBpXe NTOpaBHAaIba, OCUM aKO Boysn MoxXe [joKasaTu IOCTOjarbe ITeTe Koja y
MOMEHTY 3aK/by4erba IIopaB/baiba Huje O1/Ia Hello3Hara, a y MehyBpemeny je
OTKpMBEHa.

2. IIpumjepn us npakce

Y KoHTeKcTy norBphrBama eGUKaCHOCTOCTY Mefyjaliije Kao TeXHUKe
pjelraBama ClIOpOBa, Y TUTEPATYPH Ce, 4ECTO HABOJIE€ MPUMjEPY YCIIjeITHOCTH
YIpaBo M3 06/1acTU OCUTypama, a HeKe Off BUX heMo ympaBo mpefcTaBUTH
oBfje.

[Tosnatu mpepmeT U3 06/MacTM OCUTypama M Mefujauuje je Caydaj
»yparana Karpmuna“ n3 2005. rofuHe Kajia je yparaH IpousBeo ryOuTke y us-
Hocy msmeby 39,9 u 54,6 Mmunmjaput omapa.>* Tlnrame CyfcKOT MOCTYTIKa, Y
KoMe 011 ce YTBPAMO M3HOC HAaKHaJle IITeTa HAaCTa/lUX IHOIIaBaMa I10jaBIU/I0
ce kao HemsOjexxHo. Kako 61 ce ymMamumm TPOIIKOBU PEJOBHOT CYHCKOT
IIOCTYIIKa, Ha DopuaM je yCIoCTaB/beH IpOorpaM MefMjalyje 3a HaIlaTy
norpaxuBama — Condo ympyskeme 3a MOCPeIOBarbe MPOTpamMa,”> KoOju je
MIMao 33 IW/b n36jeraBarbe OBOT IIOCTYIIKA M MOAICTUIIAIbE CIIOpa3yMa IyTeM
Mepujanyju. Tako je y poky of ToOAuHY [laHa, IOBOJOM IIOC/beAMIIA YparaHa
KaTtpuna, a y okBupy mporpaMa 3a MeaMjalujy, pasaMoTpeHo Buiue of 3,827

33 Boyd v. State Farm, No. 1:07CV820 (S.D. Miss., Aug. 6, 2008), ZOCTYIHO Ha aapeciu:
http://keithseat.com/documents/ MEDIATIONNEWSFORTHE21STCENTURY Septem-
ber2008.pdf, 12.10.2012.

34 ,Hurricane Katrina: Analysis of the Impact on the Insurance Industry Tillinghast, Oc-
tober 2005, mocTymHo Ha ampecu: https://www.towersperrin.com/tillinghast/publications/
reports/Hurricane_Katrina/katrina.pdf, 12.10.2012.

35 Rick Cornejo, ,,Florida Unveils Hurricane Claims Mediation Program for Condo Associ-
ations Best’s Insurance News*, 07.12.2005, noctynHo Ha apgpecu: http://www.myfloridacfo.
com/pressoffice/documents/florida%20unveils%20hurricane%20claims % 20mediation %20
program%20for%20condo%20associations06.htm, 10.11.2012.
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3axTjeBa, of Kojux je 2.600 mpeqMeTa YCIIjellIHO OKOHYAaHO Mefmjarjom.>®

HenoBomHe mocneanije yparana KarpuHa cy yumHumie ga ce Belmuku 6poj
3axTjeBa 3a HaJOKHaJy ILITeTe pasMOTpU U Yy ApKaBu Mucucunu. Hakon
npujeMa BeIMKOr Opoja 3axTjeBa 3a HaKHAJy HACTA/IUX ILITETA, @ Y OKBUPY
IIporpama 3a cananuje HacTaIMX IOTeTa, Ap>KaBa Mwucucunm je 2005. ro-
OVHe, Y OKBUPY CAMYHOT IIporpaMa 3a Mefujalyjy, CBUM CBOjUM CTaHOB-
HMIVIMA YUjU je 3aXTjeB 3a HakHapy mrete 61o Behu ox 500 $, omoryhma
ma npubjerny memmjaumju. Tako, mo cemrem6pa 2006. ropmue, Ilentap 3a
caHUpambe MoC/beNIla yparaHa MeIMjalljoM je mpumuo oko 5.099 saxTujeBa
3a HakHagy mrere. Op Tora je 4.270 ogroBOpM/IO KPUTEPUjyMy MeXaHM3MA
Menmjaumje.37

Jomr jemaH ciydaj Koju je JONPMHMO eTabnupamwy ¥ IPUXBATAY
Mefujalnje Kao YCI[jeIIHOT MHCTPYMEHTA 3a pjelllaBaibe IPUBPEJHNUX CIIO-
poBa y Cjenumenum JIp>xaBama je Exxon cmydaj exomouike xaractpode u
caHMpama TpolKoBa ynmhema ycbel nsnmuBama HapTe koMmnanuje Exxon,
1989. romuue. Y cynckom cropy usmehy Exxon-a m oko 250 aHra’koBa-
HIX IIPEBO3HMKA KOjU je Tpajao cBe Jo 1996. rogune, Exxon je TBpamo ja
Cy I€TOBM IIPEBO3HMIIM OATOBOPHM 3a IITETY Off OKO 650 MmmoHa fonapa
(cTBapHe mTete off 490 MIWIMOHA HojIapa y3 KaMary of 161 MuwInoH jonapa),
TOK Cy IPEBO3HMIIM CMaTpajiy Ja YKyIHa IITeTa M3HOCK OKO 335 MmIMoHa
nomapa.*® ¥ jamyapy 1996., HOCTUTHYT je jeTMMUYHM CTIOPa3yM KOjUM CY Ce
npeBosHNIM ob6aBe3amn ma mate Exxon-y 300 munmoHa pfonapa. PenoBHu
cyn je y jyHy 1996. ogpenuo msHoc on 250 MWIMOHA fonapa, a MMajyhm y
BUZY HOflaTHe 3HAa4yajHe TPOIIKOBE INPOJIOHTalyje CY[CKOr IIOCTYIIKa, Ipe-
BosHMIM U Exxon cy ormnodenu Memujanujy Koja je pesylaTupana Cliopasy-
MOM Koju je Tacuo Ha 480 MummoHa ponapa. Pesynrar mepujaunje je 61o ga
cy ce Jlongoncku Jlojg m oko 250 gpyrux ocurypasada cnoxmam ga Exxon
Kopriopauuju mate 480 MUIMOHa Jonapa.

36 ,Insurance Mediation Milestone®, Mississippi Business Journal, 6p. 26/02/07, gocTymHO
Ha agpecu: http://www.docstoc.com/docs/26788468/Resolution-of-Commercial-Insurance-
and-Reinsurance-Disputes, 10.11.2012.; James J. Donelon, Commissioner of Insurance
State of Louisiana, moctynHo Ha ampecu: http://www.ldi.state.la.us/whats_new/Hurri-
cane%20Mediation%20Program%20brochure%20Revised.pdf, 11.11.2012.

37 816 3axtjeBa je pujeleHo npuje KoHpepeHIMje Menujanuje, 2.682 y TOKy KoH(epeHIje,
u 772 HUjecy pujelieHa.

38 Anchorage Daily News 01/11/96 - Exxon, Lloyd’s Settle, noctynno Ha ampecn: http://
www.adn.com/evos/stories/EV417.html, 12.11.2012.

39 David Stern, ,,Resolution of Commercial Insurance and Reinsurance Disputes A Move
Towards Mediation in the London Market?*, noctynHo Ha agpecu http://www.11sb.com/
pdf/resolutionofcommercialinsurancereinsurancedisputesbulletin.pdf, 14.11.2012.

Larry Rute, ,The Evolution of commercial mediation in the midwest: best practices, con-
fidentiality and good faith', The Journal of the Kansas Bar Association, Vol. 79, ctp. 33.
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YBaxkaBajyhu cBe mapamerpe nojMa Mefujauyje, IpMHINIE HA KOjUMa
IIOYMBa, Cy0jeKTe, fujarpaMupame MOCTOBHUX OJHOCA, IPaBHM OKBUP, YIIO-
pefHa MCKYCTBA, pujed je 0 IPM3HATOj TEXHNIM pjellaBamba CIopoBa y 06a-
CTU ocurypama. [1oBjep/bMBOCT U TajHOCT, Ka0 [IBUje K/by4He KapaKTepUCTU-
Ke Mefiijanyje oIpefje/byjy akTepe y IIOCITy OCUTYpamba [ja, Y CUTyaluji CBaKe
NOTEHIIja/He HITeTe KOja MOXK€ HACcTaT M3HOUIEIEM CIIOPHMX e/IeMeHaTa
Y jJaBHOCT, CKOPO yBHUjeK Np1bjerHy aaTepHaTMBHUM Te€XHMKaMa pjellaBama
criopoBa, Hajuenrhe Memujaumju. ITocMarpaHO IUIAaHCKM M AYTOPOYHO, Ha
OCHOBY YIIOP€JHUX €BPOIICKUX JIETMCIATUBHUX U NPAKTUYHMUX UCKYCTaBa, y
pjelllaBamy CIOpOBa ce CBe BMIIIe IpubjeraBa MeAMjaLuji, Te ce yC/bel Tora
¥ JOTIIPMHOCH TTOOO/bIIAY IMUIIA TPXKMIITA OCUTYPambha.

Aneta SPAIC, PhD
Assistant Professor at the Faculty of Law University of Montenegro

MEDIATION OF INSURANCE DISPUTES

Summary

Based on the analysis of the current practice and existing legal frame-
work, it seems that there is more pronounced trend in resolving complex dis-
putes through mediation in insurance. This instrument is increasingly seen as
part of a corporate culture that is considered as a preliminary step in dispute
resolution area. At the same time, a conventional method of dispute resolution
as a very expensive and slow, is ignored, while mediation is becoming rational
and logical choice of business entities to resolve arising disputes in order to en-
sure confidentiality, control of the dispute and continuation of correct and fair
business relationships.

Key words: mediation, commercial disputes, insurance.
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YIK 347.518:656.1 ; 617.53-001

ap 3opan WIKWh
NMpaBHY 3aCTYNHUK y mTerama ,,JJ[JOP HOBIU CAI“ a.n.0. HoBu Cap

ITPUIMEHA EBPOIICKOT M3BEIITAJA
O CAOBPARAJHOJ] HE3TOM, CA OCBPTOM
HA TP3AJHY IIOBPE]Y BPATA

Pesnme

Toxom suweioguwrve yiiotipebe, oculypasauu u cygosu y passujenum
3eMpama yinasHom cy ycainacunu ceoje ciiasose sesate 3a tipumeny Eepoii-
ckol useewitiaja o caobpahajuoj neslogu. Y pagy ce ykasyje ga je kog Hac,
mehyitium, e8uUgeHiliHo ga ce Y UPaKcu c6aKOGHEBHO jaervdjy pPAa3Auduitiu
upobnemu, a Hajueuwthe Hecyinaciiuye y3pokyjy KOHWPAGUKIAOPHU CILABOBU
0 wiome go Kol usHoca cy unawiusée maitiepujante uiitieitie camo o 0cHO8Y
ussewiiiaja, e ga nu wpeba UpusHasamiu u Hemaltiepujante witieitie 6e3 3a-
aucHuxa oénawhenol cnymbenuxa nonuyuje. Kao usyseimino ciiopa, aHanusu-
pa ce u wp3ajua ospega épaiia, Koja je ociiana Hajuewtha Hemaiiepujania
witideilia, anu Kojy je wewKo KAuHUYKU goxkasaiiu, uoioiioso kaga ce pagu o
nakwum ienecHum iospegama. 3601 iwioia owiiiehenu umajy totiewikoha y
ociusapusary ceojux iipasa, anu je, ¢ gpyie ciipare, u 6eoma ioiogHa 3a Ha-
Unaiiy HeoCHOB8AHUX OguitlelliHUX 3axiiesa.

Kmyune peuu: Eepoiicku ussewiiliaj, p3ajHa iiospega epailia, ipesapa,
Hemattiepujanta witieilia, owitieheHu.
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I IIpumena EBpornckor nssemnrraja o cao6pahajuoj nesropn

EBponckn usBemtaj o caobpahajuoj nesrogu (European report on the
accident) npBu myT je npuMemeH y OpaHuyckoj, 70-MX TopyHa IPOIIIOT
BeKa, oflaKJIe je 6P30 Ipeys3MMaH U y CycefHe 3eM/be, Ja OM ra JlaHac KOpH-
cTmno cBux 27 3amasba EY, ma u Heke kxoje Hucy wrannue yuuje (IIBajoapcka,
Anpnopa, Hopsemuika, Vcnanp, Xpsarcka u Cp6uja). Kommcuja EBpomnckor
ozbopa 3a ocurypame CaurHMIIA je 06pasall, Koju ce M JaH-/JaHaC IIpMMembYje
Kao 3BaHMYHU PpopMynap EBporicke denepanmje ocurypama 1 peocurypama
(European Insurance and Reisurance Federation — CEA).! Kaxo cy eBponcku
3aKOHOJIaBIIM YJIOXKW/IV 3aBUJJaH HAIIOP y cMepy YHMUUKaLMje HOpMH Koje ce
ofiHOCe Ha cao6pahaj u ocurypame off ay TOOTOBOPHOCTH, KA0 jeflaH Off IIPO-
61eMa npeHTUMKOBaHe Cy U BenmuKe Temkohe koje omrehenn mmajy 36or
HeTocefioBama MofjaTaka ¥ JOKyMEHTal[ije Ha OCHOBY Koje 01 OCTBapmim
CBOja IpaBa y CIy4ajy AO>KuB/baBamwa caobpahajue Hesrope. Crora je [Jupex-
tuBoM 6p. 2005/14/CE EBponckor maprnamenta n Casera op 11. maja 2005,
KojoM ce Mewajy [Jupextuse 72/166, 84/5 u 90/232 n Jupextuna 2000/26
EBporickor napnamenTa u CaBeTa 0 ocurypamy off rpahaHcke oroBOpHOCTHI
3a mTeTe U3 ymorpe6e MOTOpHUX Bo3wia (T3B. [leTa upekTuBa)’ off ApsKaBa
YJIaHUIIA 3aTPAXKEHO JIa IIPey3My CBe pacIoIOKIBe Mepe, Kako 6u ourrehenn,
IJIXOBU OCHUIypaBauM ¥ IIYHOMONHMIIM, JIaKIle JOLUIM [0 IOfaTaKa Heoll-
XOJTHVX 3a Pean3allijy HUXOBOT OIITETHOT 3aXTeBa.” Paju ce, Tpe CBera,
0 nopauMMa capp>xanuM y Esponckom nsBemrajy. Hasegenom [Jupexktusom
obaBesaHe Cy ocurypasajyhe koMIaHumje ja CBOjUM OCUTYpaHUIIMMA TIPENiajy
ob6pasary u3BemTaja, Kako 6u ce omoryhmio edukacHuje mpubapbarme Moja-
Taka pelleBaHTHIUX 3a HAIUIATy MpeTpIUbeHnx mreta.’ Kpajmu b je ma ce,
mTO je Moryhe Buile, mojegHOCTaBM, yop3a ¥ MojeTHMHM MOCTYIAK HaIIaTe
OILITETE, @ [Ia C€ YPEIHO MOIYHEHN M3BEIITaj KOPUCTY Kao OFIITETHN 3aX-
TeB, KaKo 0J ce HaMepa U YCIIeIIHO peajn30Baa y IPaKCci.

ObaBesa pasMemNBama IOfaTaKa 1M JOKyMeHara IIOCTOjala je M Y
HAIIVM PaHMjUM 3aKOHMMa KOjii Cy PeryIucamy NOCTyIame yYeCHNUKa Y
caobpahajy y cnyuajy HacTaHka caobpahajuor nnnuaenra. Mebyrtnm, 3ako-

1 Muwunan Ileposuh, ,EBpomckn M3BELITaj O cao6pahajH0j HEe3rofu, ca HarjaackoM Ha
mpobreme y mpumern y Cpbuju’, y: JoBan Cnasuuh, Crnobogas Jopanosuh (ypeguuin),
M3asoeu ycknahusarwa upasa ocuiyparwa Cpbuje ca espotickum (EY) tipasom ocuiyparwa,
IMamnh, 2012, ctp. 281.

2 Fifth Directive 2005/14/EC of the European Parliament and of the Council of 11 May
2005 amending Council Directives 72/166/EEC, 84/5/EEC, 88/357/EEC and 90/232/EEC
and Directive 2000/26/EC of the European Parliament and of the Council relating to
insurance against civil liability in respect of the use of motor vehicles, O.J. L. 149 on
11.6.2005. rop., cTp. 0014-0021 (mame y ¢pycHoTama: [eta supexTusa).

Ileta pupexTuBa, 4. 26.

4 IleTa pupexTuBa, 4. 4.6.
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HOM 0 6e3beHoCTH caobpahaja Ha MyTeBUMa® HpelU3HO Cy yTBpheHe IyxX-
HOCTM Y4eCHIKa YKO/INKO ce goroay caobpahajHa Hesropa, yBogehu o npsu
IyT Yy Hall IPaBHU CUCTEM U IIOCTOjame U IpuMeHy EBporickor uspelraja
o caobpahajuoj nesromm.’ Bosau, ipyru yuecHuk y caob6pahajuoj necpehu u
nuIe Koje ce 3aTekHe mim Haube Ha MecTo caob6pahajue Hesroze JyXXHM Cy
7la, YKOJIMKO je HeKO JuIle 3ao0MIo TelecHe MOBpefe MM HMOTMHYIO WK
je HacTymmIa BelMKa MaTepyjajHa LITeTa, II030BY MOMUIV}Y U/UIN CIIyXOy
MefuIMHCKe TToMohn. Y3ajamMHa o6aBe3a o6aBelnTaBama MOCTOjM U 32 Op-
ran MYII-a n 3gpaBcTBeHy ycraHoBy. Ilomuumjcku crmyx6eHuk, MehyTnm,
IyXaH je na mnsabe Ha Mecto Hecpehe camo ako Mma nospehennx mnm morn-
HY/IUX JIMIIA W/ KaJia je IpOy3pOKOBaHa Be/lMKa MaTepujaiHa ITeTa, U Taja
je obaBesan a 06e3beny KoMIUIeTHY yBubajHy moKyMeHTauujy.” Amu, ako
je HaCcTyImmWIa Mama MaTepujajHa IITeTa, Ty>KaH je fa usabe Ha muie Mecra
u u3Bpum yBubaj camo, ako TO 3axTeBa jeflaH Off yuecHMKa y Hecpehu mmm
NN1ie KOje je MpeTpIIe/io MaTepujaany mreTy. Ao ce yBubaj He Bpiy, Bo3ay,
Tj. yuecHUK Hecpehe y K0joj je HacTama caMO Mama MaTepujajHa ITeTa Jy-
XKaH je fa moryHu EBponckm m3Bemraj o caobpahajHoj Hesropu (Koju je o-
610 off CBOT ocurypasada Of ay TOOAITOBOPHOCTH jOII IIPM/IMKOM 3aK/byderba
yropopa o ocurypamy). OcurypaBaum Cy JyXHM Ja BOJe €BUJEHIMN)y O
HpujaBbeHNM caobpahajHuM Hesrogama 3a Koje je CadMibeH CaMo M3BEIITdj
1 fobujeHe OfATKe 13 U3BEIITaja 0CTaB/bajy MecedHo MYII-y u AreHnujn
3a 6esbegHOCT caobpahaja.

EBporicku msBelnraj He IpefiCTaB/ba MIPU3HAbE OATOBOPHOCT LITET-
HMKa, Beh CIyX1 3a ueHTNMKAIN}y YIeCHUKA U BUXOBMUX OCUIypaBaya 1
CaMO Ha OCHOBY Ibera He MOXKe Ce IIOKPEHYTHU NPeKPIIajHI VIV KPUBUYIHU
IOCTYTIAK, jep MCTU HeMa CHary jaBHe mcrpase. [lomymasa ce y aBa mpu-
MepKa, OpUTMHA/I 3afipkaBa omTeheHy, a MHAUIOBaHYy KONMjy 3aipkaBa
IITeTHUK. YKOJMKO MMa BMIIE ydeCHMKa y Hecpehm, momymwasa ce BuIIe
U3BeIlTAja, YBEK jeflaH Mame off Opoja ydecHuka. CaMy y4eCHUIM Ly>KHU
Cy [ia IOIyHe CBa IIpa3Ha Iojba y popMy/apy, Kako 6u ce obe3bennia mot-
IIYHOCT HEOIXOJHUX IIOfaTaKa M KaKo OM M3BEIITaj y YMHeHNYHOM IIOT/Ie-
Iy MOrao fa 3aMeHM 3ammcHuk o ysubajy MYII-a. IIpsu npobnemn Hacrajy
aKo Cy IOfjally HeIOTIIYHY U HeOBOJbHY VI Ce YYeCHUIM IIPBOOUTHO CIIO-
e 0 CBUM OKOJTHOCTMMA CNTy4aja, a OTOM IPOMeHe MUIUbEbe, He CadlHe
M3BEILTAj MM [ajy HaJJIEKHOM OCUTypaBady KOHTPaJUKTOPHe u3jaBe. Yect
je M ciydaj ja y4ecHUIM He MOTY Ha JIMIy MecCTa Ja yTBPJe Jia I Ce paju

5 Cnyscbenu inachux PC, 6p. 41/2009 u 53/2010.
Ilera pupextusa, wi. 167-177.

ITpecyna ITpBor ocHoBHOT cyna y beorpany, 84 II. 6p. 13696/2011 ox 14.06.2012. rox.,
U3 00pas3NoKema: »...UMbeHNIIA Ja HUje cauMibeH 3alMCHMK o yBubajy caobpahajhe
Hesrofie Hyje NPOIYCT KOju O¥ ce MOrao NpUIIMCATV y4YeCHMIMMa y Hesronu, Beh
IIPOIYCT IONNINje, Koja ce Huje Ofja3Baa IBUXOBOM IIO3UBY.
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0 MaJjIoj IITeTU MU He, Ta MOTPEIIHO IpOIleHe fja IITeTa U3HOCU CaMo He-
KOJIVKO leCeTUHa Xmbaja ayHapa. Takobe, 1 yKOMMKO je JOILIA0 IOMUIVCKI
CIy>)XOeHMK, HepeTKO OH OfycCTaje Of Bpliewma yBubaja, ¢ororpaducama
U cauMibaBama 3allMCHUKa, Beh ymyhyje crpanke fa ce moroBope m obpa-
Te IITEeTHMKOBOM OCUTYypaBady, Pajii MUPHOT PeryIucama HaKHajie HTeTe.
YumeHna je fa Hajuelrhe HU CTpaHKe, HU MOMUIMjCKM CTY>KOCHNUIM HUCY
JOBO/bHO CTPYYHM JIa IIPOLIeHe KOJIVKO OTIPY/IMKE M3HOCH IITeTa Ha BO3W/IN-
Ma, Beh TO MOy caMO MaIIMHCKU MHXeHepH, Tj. OBlautheHN IpoLeHnTe/bI
y ocurypaBajyhum apymreuma. ITa yak u oHM, IOHEKaf, He MOTY y LielIOCTH
fla carjlefajy cBa yHyTpaulma omTehema, cBe JOK ce BO3WIO He OfHece KOJ
MajcTopa, Koju he orBOpuTHU cabujeHe MexaHMYKe flenoBe. Tafa ce HAKHATHO
yCTaHOB/baBa Jla je IITeTa JajaeKo Beha, HEro mITO Cy TO MPBOOMTHO MIUCIN-
mm y4yecuuny Hecpehe. Tako Hajsehu mpo6rem, mTo ce TU4e MaTepujaTHNUX
IITeTa, NpefiCTaB/ba ONpefe/belbe Koje Cy LITeTe IUIATUBe Off CTPaHe OCUTY-
paBada, a Koje He. [IpyruM pednma, OTBOpeHa je MpobIeMaTiKa IITa ce CMa-
Tpa IOf T3B. ,Ma/luM LITeTaMa’, a ITa He, Oynyhu na 3akoH o 6e36emHOCTI
caobpahaja Ha ImyTeBUMa He IIpeLM3Mpa O KOM je USHOCY ped.

3akoHOM 0 06aBe3HOM OcUTypamy y caobpahajy® motsphena je o6ase-
3a BJIACHMKA IIPEBO3HOT CPEJICTBA Jja Y BO3WIY yBeK Ioceyje npumepak EB-
poIICcKor M3BelITaja 0 caobpahajHoj Hesrozy, Te fja ca APYIUM yUeCHUI[MMA
y Hecpehy pasMeHy /rdHe ¥ TOfaTKe 0 06aBe3HOM ocurypamy.” Kao mMama
mTeTa AedMHNCAHA je OHa, KOJ KOje je OJIITeTHN 3axTeB Mamy of 500 eBpa
y IMHAPCKOj TPOTUBBPENHOCTY UM KOJI KOje OCUTypaBad yTBPAM Jja He TIpe-
nasu HaBefleH!U u3HocC. OBe LITeTe je OCUrypasady, YKOIMKO je JOKYMeHTallyja
KOMII/IETHA M HECTIOPHA, Jy>KaH UCIUVIATUTH y POKY Off OCaM JIaHa, C TUM, IITO
he ce HaBegeHM usHOC op faHa mpucrynama Cpbuje EBporckoj yHmju ay-
ToMaTcKy noBucuty Ha 1.000 eBpa.10 Kako ce pagu o 3akoHy Koju HeIo-
CPeHO pery/uiie HbIUX0BY CTPYKOBHY OO/IacT, OCUIypaBadl ra ce CTPUKTHO
HpUAp)KaBajy U MaxoM He ucitahyjy mrere Behe oy HaBefieHOT M3HOCA YKO-
JIMKO He IocToju 6apeM cimyxbeHa 3abenemka pagauka MYII-a koju je 6uo
Ha JIMITy MeCTa.

MelbyTnm, oBOM je cynpoTcTaB/beH cTaB MUHMCTapCTBa YHY TPAIIBIX
TII0CTIOBA, KOTa Ce, HApaBHO, IPUIPKaBajy BeroBU Cy>KOEHNIIN, /ja 3aIMCHUK
o ysubajy He Tpeba caunmmaBaTH YKOIMKO MaTepyjajHa LITeTa He IpeBasiu-
nasu 200.000 guHapa. OBO cxBaTama 3aCHOBAHO je Ha wiaHy 289. cT. 1 Kpu-
BIYHOT 3aKOHa,'| 110 KOMe je Taj M3HOC rpaHMuIa IO KOje Ce ITETHUK He TOHM
IO CITY>XOEHOj {y)KHOCTH 3a KPMBUYHO JIe/I0 yITPOXKaBamba jaBHOT caobpahaja,

Cnyxncbenu inachux PC, 6p. 51/2009, 78/2011 u 101/2011.
Ileta pupexTuBa, 4. 8 cT. 2 1 4.
10  Ilera mmpexTusa, 41 27 u 106.
11 Cnywbenu inacnux PC, 6p. 85/2005, 88/2005, 107/2005, 72/2009 u 111/2009.
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Tj. IpeACTaB/ba MPAKTUYHO TpaHuLy u3Mely mpexpiuajHe M KpUBUYHE OfTO-
BopHOCTH. CynpoTHO 3aKOHY 0 06aBe3HOM OCUTypamy y caobpahajy, oBaj
3akoH He feduHMIIIE ITA Ce TOApPasyMeBa IO ,MajloM LITeToM . VI3HOC Ha-
BefleH Y beMy MIIaK je yTBpheH y umpy kBamudukoBama 6uha KpyBUYHOT
Jiefa yrpoxkaBama jaBHe 6e3bemHocTu. CeM TOTa, YCBOjeH je YeTHPY TOfJHE
Ipe Hero WTO je EBPOICKY 3aNMCHUK yBefeH Yy HAll IIPaBHY CUCTEM U 3a-
KOHOJaBall, IpY TOM, HIje MOrao MMaTK y BuAy fa he ce HaBemeHa nudpa
KOPUCTUTH 3a iepMHICatbe TTojMa Majie IITeTe.

Y 3amafiHOeBpPOINCKMM 3eM/baMa, EBPOICKM M3BeIITaj ce KOPUCTU Y
C/Iy4ajy HacTaHKa CBaKe MaTepyjajHe IITeTe, 3Ha4M 6e3 MKaKBOT HOMIUHAII-
HOT OTpaHN4ema, Beh je jennHu ycioB ja HeMa noBpeleHNx mim MOrnMHyImx
mmua. Kop Hac, mpo6emu cy ce nojasumm Beh off IpBOT JaHa Wberose mpuMe-
He, IpBOOUTHO 300r npobeMa y yTBphuBamy KOMMKO M3HOCK NpeTpIUbeHa
mTeTa, a MoHajBuie 360r Tora mro MYII n ocurypaBaun o pebpuHMIjN
MaJie 1TeTe, Beh Buille off 1Be rofuiHe, MMajy pasnnunta rneguuta. Hajpumre
TpIle, Kao ¥ 06u4HO omreheHn, koju cy npuHyheHn fja moTpake CyAcKy 3a-
muty. MehyTnm, n oHa je maponmka, ma cy y npakcu moryhe n ycpajajyhe
u on6ujajyhe npecyme.'?

[Toceban mpobneM IpefcTaB/bajy CHUTyaluje KOJ HeMaTepMjaTHUX
mTeTa. 3aKOH, JjaKje, HeIBOCMIC/ICHO HABOAY A Cy YYECHWIIN Y CITy4ajy Te-
JIeCHVX TIOBpefa MY>KHU Jia 30By caobpahajHy nmomuuujy. MebyTum, memrasa

C€ [ja OHM TO, U3 pa3ININTUX pa3jora UIaK HE Y4MHE WIN aKO U y4YNHE, JO

yBubaja umax ne mobe. 360r Tora, Mory ocratu 6e3 obemrrehema,'? mro omer

12 TIpecypa Bumer cymay ITanuesy, 2-Ix. 6p. 679/2011 o 13.09.2011. rog., u3 o6pasmoxema:
»-300I TOTa INITO HUje WCIONITOBAHA MMIIEPAaTMBHA HOpMa fla TOMMIMjA CadMHI
3aNMCHUK O mTeTy Beher o6mMa TyXXmmar He MOke Ha OCHOBY EBporickor m3Bemraja
0 caobpahajHoj He3roaM fa yCIeNIHO OCTBApy 3aXTeB fla My IiTeTa Oyae HajokHaheHa y
myHOM 06uMYy ... CBakoM y4ecHUKY caobpahajHe Hesrofe y K0joj je HacTama Mana MmTeTa
OCTaje Ha CaBeCHOCTH Jja IPOLIeHM BUCHHY LITEeTe Ha CBOM BO3MY U Ja i he mosaTu
HOIMIINY, T1a Kaj caM 6puHyhiu ce caBeCHO 1 IOIITEHO O CBOjOj IMOBUHM U MHTEPeCHMa
Ce ca [pyrMM y4eCHMKOM JOTOBODM fla INT€Ta M3HOCK MO BMCHUHE Majie LITEeTe, OHJA
OH BHIIe He MOXKe YCIEITHO Ha OCHOBY TOTa TPaXWUTH Behu M3HOC Off IETMTMMMCAHOT
ocurypasajyher apymrsa.*

13 TIlpecyma Bumer cyma y Ilamuemy, 1-Ix. 6p. 966/2011 om 25.10.2011. rom., u3
06pasyoxema: »...TYXKI/ba He MOXKe Ha OCHOBY EBporckor usBemraja o cao6pahajHoj
HE3rofM Ja yCIEIIHO OCTBAPY 3aXTeB 3a HaKHAJly HeMaTepHujajIHe LITeTe, jep U3 HaBefleHe
3aKOHCKe Ofipefibe IpoucTUye fa ce Ha OCHOBY EBporckor ussemraja o cao6pahajHoj
He3rofi MOXXe HaJOKHaAMTU caMo MarepujanHa mTeta“. IIpecyma OcHOBHOr cyma y
Hosom Capy, I1. 6p. 2272/2011 ox 24.11.2011. rog., u3 06pa3NIOXKEHA: »,...TYXKWUIbA HUje
[OKasaja fia je JaHa ... 610 y TOKY LITpajK IONNUIINje, U3 KOjer pasaora MOIUIyja MaKo je
U3alllIa Ha JIMIle MecTa Huje Bpiunia yBubaj, Beh je ydecHMIuMa caMo npenopydmnia ja
cauyrHe EBpOIICKM M3BemITaj, IITO Cy OHU M YYMHWIN, T€ TAKO HMje CAuNIbeH 3aIMCHUK O
yBubajy cao6pahajHe Hesrome koju je moTpebaH Kao JOKYMEHT Ha OCHOBY KOTa TY>KW/ba
MOXKe TIOTPaXXMBaTy OCHOBAHO HAaKHA[ly HeMaTepujanHe mrere.... IIpecyna Bumer cyna
y ITanuesy, 1-I>x. 6p. 1475/2011 ox 21.12.2011. rop., 13 06pas3IOXKemwa: ... IOMULUjA je
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MOJKe 3aBUCUTH O] CTaBa noctymajyher cyna.'* Kao moce6mo cumnromarmy-
Ha 11 Hajyemrhe CIIOpHa, y IpaKCK ce II0jaB/byje T3B. TP3ajHa IIOBpefa Bpara.

II Tp3ajna moBpena Bpata

Tp3ajua moBpena BparHe kuume (eHrn. Whiplash Injury) moxe ce
onpepenut kao Whiplash Tpayma, Tj. MexaHM3aM WHAMPEKTHe TpayMe
BpaTHe KIUMe IpOy3poKoBaHe yop3aBajyhe — ycrmopaBajyhum MexaHusmom
KpeTama I7laBe M BpaTa, 4O KOra [j0/asyl HAKOH yAapa y BO3WIO OfFHAa3af
wm xao Whiplash nospena (eurn. Whiplash Associated Disorders - WAD),
OIHOCHO (YHKIMOHAIHO ommTeheme Koje ce AelraBa MPUINKOM TpP3ajHe IO-
Bpefe Bpata.'” Huje MCK/bYdeHO fa ce IOTOMM M Y APYTauujuM KUBOTHUM
CUTyalMjaMa, aIi je KapaKTepUCTUYHA IO TOMe INTO ce Hajuemhe jemaba
y caobpahajy. ITpu Tome, ymapum y Bo3uao, y KoMe ce Hanmasy omrehenn,
MOry OMTM M Of Halpen u ca Ooka, anmu IOBpefa maneko deirhe Hacraje
IpM yHApY y BOSWIO Off Ha3af, Kajia OHO Oyfie CHa)XHO Ofi0adeHo IpeMa Ha-
mpef, 3ajeflHO Ca CTOMMIOM M JbYACKUM TenoM. MebyTum, rmaBa 3aocraje
Io Kpajie peTpodriekcuje, a 3aTuM Kpehe Harno mpema Hampef. YKOIUKO
jOII M BO3M/IO HAITIO 3acTaHe 300T IpelpeKe VCIpPes, I1aBa Ce 3ayCTaB/ba
y xuneponexcuju.'® Yenen unepuuje, teno ce xpehe mpema mampen, s6or
Jera ce I7IaBa CHAXHO CaBMja YHa3aJl M MOXKe YHApUTU Yy IPORY>KeTaK Ha-
cnoHa. OgMax norom, Teno Kpehe yHasan ka ceyIITy, a I71aBa yHaINpesn, J0K
He 3ay3Me HeyTpajaH I0/oxXaj (T3B. ,,6mu edekar”). Moryhe je ma ymap Ha-
CTaHe TaKo, LITO jefJHO BO3WIO Ha IIyTy CYCTUTHE OTIIO3a[y APYTO, alu CY
Hajuemthu ypecn npep cemadopom (Traffic light accident), xkaza jemHo BO3UIO
MUpyje, a ApyTo Ta ynapa o Hasaj.!” Harma mpomena 6p3uHe nuia y ynape-

6u1a Ha JIMITY MeCTa, MpefodNIa yJacHuIMMa caobpahajae Hesropie ja MMajy MoryhHocT
usbopa win Aa nonyHe EBporicku usBemtaj o caobpahajHoj Hesropu mmm fa monunyja
usBpuM yBubaj, KOjoM HIPWIMKOM je TYKWIAl, peKao fia Huje moBpebeH m omryumo
ma momyHum EBpomckm msBemraj. 360r TOra INTO HMje MCIOLITOBAaHA MMIIEPaTHBHA
HOpMa...”

14 Bunitien cygcke ipaxce (Aiienayuonu cyg Hosu Cag), 6p. 3/2011, npecyna AmenanioHor
cyma y Hosom Capy, I'x. 6p. 2733/2011 op 1.9.2011. rop., aytop cenrenrie Mapuja
Kosomapa: ,,IlonmymaBame EBpomckor m3Bemraja o caobpahajHoj Hesromm on cTpane
ydecHuka caob6pahajue Hesrome He MNCK/pydyje IpaBo omreheHor Ha HakHamy
HeMaTepujaiHe LITeTe, Kajja je 300T IpMpofie IOBpefie, 3a MCTY HAKHAHO Ca3Hao", CTp.
79-81; mpecyna OcHoBHor cyna y ITanuesy, 3 I1. 6p. 4740/2010 ox 6.7.2012. rog.

15 Mwian CrankoBuh, ,Ip3ajHa moBpegsa BpaTHe KuuMe‘, Meguyuncku upeineg, Op.
1-2/2011, ctp. 5.

16 Topan bajek, ,Osmene xpapemnnne’, Pujexa, 2010, gocTynHo Ha agpecu: http://www.
medri.uniri.hr, 12.5.2012, cTp. 26.

17  PeHomupaHM npousBobhaun ayToMoON/Ia BeVKY 3HaYaj IIPUJIAjy ITaCUBHOj 6e36emHOCTI
JMIIA y BO3UINMA, Te Cy jolI TIpe 15-aK rofyHa moveny TpaKUTH pellerha y pasinauTuM

45



YIAHLN IIpaBo u npuBpena

HOM BO3MJTy C€, IPEKO BPAaTHOT Jie/la KMUMe, IPEHOCH Ha I71aBy, KOja 3a0CTaje
3a TOP3OM.

360r HpPeKOMEepPHOT J HEKOHTPOJMCAHOT MHEPIMOHOT M TP3ajHOT
xunepyucterayha Bpara ¥ JMTaMeHTPATHUX CTPYKTypa TOPHET CEerMeHTa
KM4Me, OJIasy o HoBpefe BpatHuX munimha, MehynpurseHckux 3rmo6osa,
IMCKYCa, HepaBa ¥ HEPBHUX KOPEHOBA. Y TeXUM CIy4YajeBUMa, [07a3y U JI0
npenoMa 1 Behnx msMemrama NMPUIBEHCKUX TeNa, Tj. 7e3uje JUCKyca, Koju
Mory noropurati ocrojehe crame BparHe crionauinose. Y Behunn cinydajena
pamy ce o GEHUTHOj MOBpeAy, C MOTIIYHOM (YHKIMjCKOM PeCTUTYIVjOM,
azyu MOBpefie MOTY IOCTAaTH ¥ XPOHMYHE M YTUILIATH Ha KBA/JUTET >KUB/betba
u papgHy crnoco6HocT noBpebenor. Hajuemhe knmuuuke manHudecraunje
cy 60 y BpaTy M paMeHMMa/pyKaMa, YKOUEHOCT, I711aBo60sba, BPTOI/IaBM-
114, 3a0pMHYTOCT, TyOMTaK MaKibe ¥ MCUXOMOMKA Y3HEMUPEHOCT Tj. CTpax.
Haj6bpojHrja KIMHMYKA CUMIITOMATO/IOTHja Be3aHa je 3a ucrernyhe mummha
Bpara (Distensio muscullorum colli).

ITpema xnacuduxanuju Ksebex paguor tuma (The Quebec Task Force
- QTF), nopep, HyATOI, KOju HOApa3yMeBa CaMO aHAMHECTUYKE IIOJaTKe O
Mmoryhoj nmoBpenn, cBa omrehema cBpcTaHa Cy y 4eTupu creneHa. I[loBpe-
Iie U3 IIpBa [iBa CTEIeHa He MOTY Ce [JUjarHOCTUIVPATV TeXHWYIKUM Cpefi-
crBuMa 1 o6jekTuBHO yTBpAUTH. Omrehemwa cBpcTaHa y Texka /jBa CTelleHa
MOTY ce YTBPAWUTYU PajiMo/IOLIKY, C TUM, ia YeTBPTU CTelleH IofjpasyMeBa 1
MOryhHOCT HaCTaHKa HeypPOMOIIKUX CMeTH:J UM cMpTHOT ucxona.'® Tp3ajue
HOBpefie HajIaKIIer CTelleHa He HACTajy, 0 MpaBUILy, IpU CyAapHUM Op3u-
HaMa Jio 10 Km/4ac, BepoBaTHe cy 3a Op3uHy o 10-15 KM/4ac 1op yCIoBOM
ma je omrehenn Beh paHmje mperpreo moBpeny BpaTa, a U 3a IPETXOLHO
HernoBpeheHe ocobe BepoBaTHe cy mpu cygapHuM 6psunHama Behum op 15
km/qac. '’

IIT Haknaga mrete u MmoryhHoCTH 3n10ynorpebe

IToBpene BpaTa IOjaB/bYjy ce KO 2-5% JedeHUX nopeheHux muma
U mpeacTaB/bajy 1/3 cBux omrehema KidMeHOT CTy6a.20 [IpujaBpuBame
TP3ajHe IOBPeJie BpaTa je Y eKCIIOHEHIIVjaTHOM TI0PACTy y CBUM PasBUjeHNM
3eM/baMa, LITO Ce JOBOAM y Be3dy ¢ moBehaHOM MOTOpM3aLMjOM CTaHOB-
HumTBa. CMaTpa ce fa je mocTana Hajuemrha moBpema y cao6pahajuum

CHUCTeMMMa T3B. ,aKTUBHYX HAac/lOHa 3a ImaBy " (Active Head Restraint), Koju MOTy ¥ i0 y
2/3 cnmyyajeBa cadyBaTy Iy THUKE Off IIOBpeia.

18  3axmyunu ca CaBeToBama ,Ip3ajHa mospena BparHe knume', Hosu Cag, 2010, gocTymnHo
Ha: http://forensicexp-vojvodina.org.rs/docs/zakljucci03.12.2010.pdf, 12.8.2012., cTp. 2.

19 Idem., ctp. 1.

20 Topawu Bajek, ,Osmene kpampenrHuie’, ctp. 19.
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Hecpehama y 3amagHuM 3em/bama. Cpake ropyae oko 20.000 [IIsehana n oxo
30.000 Xomnauhana 3ago6uje oBy mospeny, y Kanagu u CAJl noBpennu ce 1o
7/1.000 pynu, ma ce Ha weHo caHupamwe y CAJl roguiime IOTpoLIN OKO 29
MuMjapay gonapa.!

[Ipema jegHOM MCTpaXXMBamby, 00aB/LEHOM IIpeMa MOfAIIMA IIPUKYII-
/peHuM of 10 Hamux HajBehux ocurypasadva, npujasbeHo je 1.346 crydajeBa
nospehuBama y caobpahajy (ocum y cnydajy HeKOMMKO M3y3eTaka Koju IO-
T4y U3 OPETXOJHUX TOfMHA, OKO 98% cBuX mTeTa Hacrano je y 2009-0j
wm 2010-0j ropuum), rae npeko 70% moBpena YMHe IOBpefie BPaTHOT fiea
KIM4YMe, YIJIABHOM CaMe, a IIOHET/ie Cy HaBelleHe ¥ IIOBpefie NPYTUX /IeloBa
tena. IloBpesie BpaTa of ctpaHe cryx6ennka MYII-a eBusieHTNpane cy camo
y oko 50% cry4dajeBa, a Hajpehu 6poj npujaBa motnde ca tepuropuja Hosor
Capa, beorpapa, Kpymesna u 3pemaHnHa.

Y mpakcu ce 4ecTo fielraBa Aa omrehenn He pearyjy ofMax 1 ajieKBar-
HO Ha IIpeTpPIUbeHY IOBPeNY, jep CMaTpajy fa Hucy o3bmmpHuje nospehennu,
Ia ce He NpMjaBe y 3[[paBCTBEHY YCTaHOBY, Beh caMo caumHe ¥ IOTIHUIIY
EBponcku nsBemraj o caobpahajuoj Hesrogm. IIpBy cuMmnToMu Mory fia ce
1nojase ¥ TeK HakoH 10-15 JacoBa, Ipe cBera Kao 6071 y BpaTy, alu 'y pame-
HUMa, Tehuma, pykama, rpyiHOj KocTi. Tek Tajja ce Mal{MjeHTH jaBIbajy JieKa-
Py, Koju Hajdenrhe KOHCTaTyje [ja je Hala3 ypesiaH, LITO 3HAYM Jja Ce TIOBpefa
OCTBapM/Ia CaMO Ha MEKMM TKMBMMa, y BUAY ucterayha u yranyha. A raja je
KacHo fja ce off MYII-a saTpaxku fa usBpum ysubaj.

ITo mpaBmy, He MOCTOje OOjeKTVMBHM [JOKasy O HACTaHKy IIOBpefe,
HUTY aJjeKBaTaH [AMjarHOCTUYKM TeCT. [lujarHosa ce MOXKe IIOCTAaBUTHU CaMO
Ha OCHOBY IALMjeHTOBOT cybjekTuBHOT ocehaja o Terob6ama, jep peHAreH
U JIpyTe imaging TeXHUKe YIIAaBHOM HIUCY JIOBO/bHE fla OM ce yCTaHOBMIA

CTPYKTypa/Ha jesuja.

ITnamehn ce npesapa,’* u y ofcycTsy KoMmeTHe MOKyMeHTaIMjE KOja

6y HeoOOpMBO [lOKa3ajia Jja je MOFHOCWIAL, 3aXTeBa 3ayCTa IPeTpIeo MOo-
Bpeqy KOjy HaBOAM, ocurypasaun Hepajo miahajy oBakse mrete. HeciopHo

21 M. Craukouh, Has. unanaxk, ctp. 5.

22 UsBop: IlpuBpenna Komopa Cp6uje, nomary IpUKyI/beH) 3aK/byIHO ca jaHyapom 2011.
TOfI.

23 International Association for the Study of Pain (IASP), 2009, mocTymHo Ha: http://www.
iasp-pain.org, 7.8.2012., cTp. 2.

24 CuMNTOMAaTMYHO je [ja, TIpeMa HeKMM MHOCTPAaHMM MCTpaXuBamuMma, 9ak 10-20%
CTQaHOBHMIITBA CMaTpa [a je MOpajHO CacBUM Y pefy IpeBapuTH OCUTypaBajyhy
xommanujy. Y Hemaukoj, 22% ocurypHuKa Koju Cy OM/m 3aJ0BO/bHIU CBOjUM OCUTY paBadeM
BPLINJIO je IpeBape, a 36% ocUrypaHmKa 3710ymoTpeduso je CBOr OCUTYpaBaya aKo BUIIeE
IyTa Huje 6110 3aj0BO/bHO WerosuM nocrynuyuma. Y CAJl u Kanapgu, on ykynHor 6poja
3aXTeBa 3a HAKHAJIOM IITeTe M3 OCUTYpamba, 0Ko 10-20% 6umu cy naxuu. [Ipema: 3opan
Paposuh, JKusojun Anexcuh, 3npasko Ilerposuh, Tomucnas Ilerposuh, Ilpesape y
oculypary, beorpap, 2003, cTp. 287-288 u 246.
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je ma ynorpe6a EBporckor usBelnTaja oTBapa 3HadajHe MoryhHOCTH 3a 3710Y-
norpebe y ocurypamy. OncycrBom osnauthenor cinyxk6ennka MYTII-a, koju
O Ha JIMIly MecTa YTBPAMO CBE pe/ieBaHTHe OKOIHOCTH, JIAKO Ce IIPUKPMBa
YMEbEHNIIA []a je HEKO Off YUeCHMKa 610 IOf yTUIajeM alKOXO/a, OIOjHUX
[pora WM HHUje MOCeNoBao BalUAHY BO3adyKy Ao3Bony. OBO Cy cBe OCHO-
BU 3a perpec OCUIypaBaya IIpeMa OATOBOPHOM OCUTYPaHMKY, KOju OUBajy
ocyjehenn. [laspe, yuecHnim y Hecpehu ce MOry JOroBOpUTHI Ja cCadyMHe fiBa
EBporncka n3Bemraja (jep oHM HeMajy cepujcke OpojeBe 1 n3ajy ce 6e3 1mo-
ceOHe eBMIeHIMje), Y KojuMa he HaBeCTM OHOT IPYTOr yYecCHNMKa Kao KPMB-
IIa ¥ TAaKO HAIUIATUTH OAIITETY of 0b6a ocurypapada. Mory ce IpujaBUTU
M LITeTe Ha BO3WIMMA KOjUX HUje 6mmo (300r Tora ocurypaBauyl pefoBHO
3axTeBajy fa ce ynopepe omreherma Ha 06a BO3WIa, Kako OU ce YTBPAUIO
a7 je 3amcta 61I0 KoHTakTa n3Mely o3HaueHux Boswmna). Vinm, Bosaun ce
MOTY JJOTOBOPUTH Ja ce Kao olTeheHy mpujaBu nmie Koje je CKpUMBUIO He-
3rofly, aKo je IITeTa Ha HEeroBOM BO3WIYy MHOTOCTpyKo Beha, a mreTHuk he
npasoM omrteheHoM nn4yHO HakHaguTy wreTy. Takobhe ce Mory ¢uHrMparn
¥ JTaKllle, HeMaTepujaIHe LITeTe, 3a LITO Ce Y IPAKCH MTOKa3alo Aa je yIpaBo
Haj/IaKIle OCTBAap/bUBO KOJ TP3ajHMX IIOBpea BpaTa.

Y ciy4ajy cyzckor cropa, IpUroBopy ocurypasajyhux gpymrasa fa
HeMa JIoKasa O IIPefMETHOj IOBPeU U [ja OHA HUje eBUJCHTUPAHA Y 3aIliC-
HrKy MYII-a yrimaBHOM He ycIieBajy, jep ce, 360r crenmpuyHOCTI IIOBpe-
Te, BEITally Ha Cy[y M3jalllibaBajy /la ce CUMMIITOMM IIOBpefie He MOPajy Ofi-
Max MaHudecroatn.” Ilpuxsarajyhm y umemocTu Hamase BellTaxa, CyJOBU
ucrternyhe mymmha BpaTHOT cerMeHTa KMYMEHOT CTy6a KIacu1Kyjy Kao 1aKy
TeJIeCHy IOBPefly, KOja He Y3pOKyje Hapy>KeHOCT, HUTY yMambyje OIIITY XKM-
BOTHY aKTMBHOCT’ WIV yMambeme, Ca OPTOINEACKOT 1 HeYPOIICHXHjaTPUjCKOT
aCIieKTa, M3HOCU MaKCUMAaHO JI0 3 Uanu 49%,%8 Pebu Cy TEXM CIIy4ajeBy, Kaja

25 YV nwmy OTKpMBamba TKHMX ONUITETHNMX 3aXTeBa, OCMIypaBauy Tpaxe momoh u y
HajHOBMjUM TEXHMYKMM HocTUrHyhmMma. JemHa of moreHumjamHux moryhHoctu 6m
Morao fia Oyge HOBO IIPOTPAaMCKO pellere HasBaHO ,Whiplash Injury Toolkit* wmm
ckpaheno ,, Witkit", xoju je pasBujeH y capapmyu LJeHTpa 3a MCTpaXuBambe ay TOMOOMIICKe
curypHoctu Thatcham n Hekoimko ocurypaBajyhux kommanmja. Pamu ce o softver-y
KOju aHanusupa mnocrojehe mopaTke 0 OKOMHOCTMMA IO, KOjuMa Ce goropwia Hecpeha,
ayTomMobmuMa u omreheHOM, Ha OCHOBY dera ce Ipolielyje CTBapHa BepoBaTHoha
nosBpebusama. Cimuan cucteMm Beh xopuctu n Allianz, xoju je TuMe cMamyo 6poj
ucnmaheHyX NpujaBbeHNX mTeTa 32 0Ko 30%.

26 Karapuna VBanuesuh, ,IIpoleHa ompaBoaHOCTM 3aXTeBa 3a HaKHAJly HeMaTepujalHe
IITeTe HAacTajle Kao IIOCTeNNIA Tp3ajHe IOBpefie BPaTHOT fiea KudMe y caobpahajuym
Hesrofama, y: 3apasko Ilerposuh (ypenHuk), Axiliyennu tpobnemu 3aKoHOgasciiiea y
Peity6nuyu Cp6uju, Beorpag, 2007, ctp. 245-256.

27  Hnp.: npecyna OcHoHor cyna y Hosom Capy, IT. 6p. 11244/2010 o 28.9.2011. rog.

28 Hop.: npecyne OcHosHor cyna y Hosom Capy, IT. 6p. 4605/2011 oz 28.9.2011. rox. n II.
6p. 53404/2010 ox 29.3.2012. rop.; npecyne Anenanuonor cyna y Hopom Cany, Ix. 6p.
10227/2010 op 24.8.2011. rop. u k. 6p. 10615/2010 ox 6.9.2011. rog.
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ce KOHCTaTyje Ja ce pafy O JIaKOj Te/IeCHOj IOBpen, alay ce IPOLEHN Ja
ymameme OJKA nsHocu fo 10%.%°

Y HeMadKoj CYACKOj IpaKCU Tp3ajHe IOBpefie BpaTa IOAE/hbEHE Cy Y
Tpu creneHa. [IpBu je maku, e ce Kao MOC/IEANIA jaB/ba CaMO JIAKIIM OO
y BpaTy M He3HaTHO OTpaHU4Yere MOKpeT/bMBOCTHU. [Ipyru cTeneH moppas-
yMeBa CpefmbeTelllke MoBpefe, Koje Cy MOTY AMjaTHOCTU(MKOBATU PeHf-
reHoM. Tpehn cTenen osHayaBa Telke IOBpefie ca ¢ppaKkTypaMa M APYTUM
036wpHMjUM omTehemnma. llITo ce Tnue focyhennx HakHafa, oHe Mory nhu
u 1o 25.000 eBpa, Maga cy Hajueurhe oHe 1o 500 eBpa. [IBOHe/Ie/bHO HOLIEHE
T3B. IlIaHIJOBE KpaTHe IIpeTNoCcTaB/ba HakHay off 600 eBpa, AucTOp3uja Bpa-
Ta 2.000 eBpa, Temka nospefa Bpara 7.000 eBpa, a BereTaTMBHA TpajHa ILTe-
Ta oko 17.000 eBpa.30

IV 3akmpyuynn

1) Kopucroct EBpornckor nsBetaja o cao6pahajHoj He3roan He Moxxe
OuTK HoBefieHa y uTame. Iberose mpegHOCTH Cy BUILIECTPYKE, jep oMoryhasa
omrrehennMma fa nakiie, 6pxxe, jesHOCTaBHUje U jeTUHMje OCTBape HaKHALY
IITeTe Off HaJISKHOT ocurypaBada. MehyTum, Hi mocie ckopo Tpu roputHe
Off 1eTOBOT yBoDema y Halll IPaBHM CUCTeM, HUCY npeBasubhenn npobaemMu
KOji Cy Ce jaB/ba/lil ¥ Ha IOYETKY IbEroBe NpUMeHe. AIEKBaTHOCT IIpOIie-
He MarepujajiHe IITeTe Ha BO3WIMMA Off CTpaHe ydeCHUKa y caobpahajHoj
Hecpehm u cmyx6eHnka caobpahajue mommiuje jaBpahe ce kao cropHa u 'y
oynyhnoctn, jep onn Hajuemrhe Hucy y MoryhHOCTM U JOBO/BHO CTPYYHM 2
peasHoO yTBpJie ia M je mTeTa Mamwa wiu Beha o 500 eBpa. 360r morperHe
IpolieHe BUCKHE LuTeTe, felaBahe ce, Kao 1 [0 cajja, a OCUTypaBad ofduje
ma ucrtaty u3Hoc Behn oxg 500 eBpa. JemHO of peliea MOITIO 6 61Ty, fja ce
rpabany, mro je moryhe Buine, uHPOpMHUILY 0 IpobIEMUMa U TTOCTEAUIIAMA
KOje MOTY HAacTaTU IIpY HAIUIATY MajMX LITETa, Te [a je UIIaK MOKe/bHO Aa
yBeK, KaJia IIOCTOj) CyMba J1a je mTeTa Beha mmm fa uma u nospehennx nuua,
no3oBy cny>x6ennke MYII-a fa usspie ysubaj u caunse samicHuk, 6e3 o6-
3upa 1mTo he 3a To MopaTtu #a Iiarte 3aTpaxkeHu usHoc. [Ipobnemu 6u ce ma-
XOM pelin, kaga 6u npencraBaumy MYII-a n ocurypasajyhux komnanuja
Haj3aj IOCTUINN 3ajeSHUYKV [OTOBOP O BMCMHM Maje IITeTe ¥ HaYMHY
IOCTyNama y MakmyM caobpahajuum Hecpehama. Kpajwe pememe 611a 6u
M3MeHa 3aKOHa, Ifie OU ce, Kao 1 Y 3allaIHOEBPOIICKIM 3eM/baMa, IIpefBI/e-
710 12 je EBpOIICKM M3BEITaj BaNUfiaH y CIy4ajy CBUX MaTepUja/IHUX LITETa,
6e3 003Mpa Ha HUXOBY BUCUHY, a [ja ce HeMaTepyjaiHe 1iTeTe (OCKM aKo ce

29  Hnp.: npecyna OcHoHor cyma y Hoom Cany, IT. 6p. 53563/2010 o 21.9.2011. rog.

30 IIpema: HakHajja HeMMOBUMHCKe IITEeTe 3a T3B. TP3ajHY 037befly BpPAaTHE KPa/beXKHUIIE Y
BeMadKoj CyfcKoj mpakcy, Osiguranje.hr on 19.8.2010., mocTynHo Ha: http://www.osigu-
ranje.hr, 7.8.2012. rog.
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OHe, 300T crenuUYHOCTY IOBpPENia, UCIO/baBajy TeK HAKHATHO) IPU3HAjy
camo y3 3amucHuk MVYII-a.

2) Yumennna je n ma mpuMeHa EBpoIckor msBelnTaja IpefcTaB/ba
HeNCIpIIaH 1M3BOp MOryhHOCTM 3a IpeBape M aMHeCTHpame HeCaBeCHUX
BO3aya, IIOTOTOBO aKO Cy OHY NPUYMHWUIN ¥ KPUBUYHO €/I0 UM OCYjeTUIN
IpaBo perpeca Koje 611 ocurypasad OCHOBaHO MMao IpeMa wyMa. Epukacan
oxroBop 61 Mornma fa Oyfe 3aKOHCKa HOpMa, Koja 6u omoryhaBama cmysx-
Oennyma MYII-a 1a Ha OCHOBY M3BeILITaja MOJHOCE NMpeKpLIajHe U Kpu-
BUYHE IIpMjaBe, WITO 6u Tpebana ma Oyme OKOMHOCT Koja 6u oxspahama of
OBaKBUX 3710ynorpeba y caobpahajy. Omrehenn 61, HapaBHO, Tpebamu na
YBeK HaKHaJle MaTe€pMjaqHy M HeMaTepMjajHy IITETY KOjy Cy IpeTpIeNnn
y peanHoj mepu. IIpo6nemu ce y Beau ¢ HaKHAJIOM HeMaTepujaaHe LITeTe,
UIaK, 4ecTo cpely, a HajBuIe y IOITeAy Tp3ajHe IOBpefie Bpara. Bemuku
6poj omreheHnx He jaB/ba ce ofMax JeKapy, cMaTpajyhu ma cy Terobe 6es-
asneHe, Beh Tek HaKHaJHO, KaJa 00JIOBY IIOCTAHY jauyl U U3paKeHMju. Ycrer
HeaJIeKBaTHOT Jiederba, OBPeJie MOTY IIOCTAaT! XPOHMYHE, a 300T HaAKHA/IHOT
IpyjaB/bUBama, MOXe ce Joroguty fa omreheHn ocraHy u 6e3 IpaBuYHe
HakHaje. Vlmak, 3Ha4YajaH CKOK Opoja IpujaB/beHNX TP3ajHNUX ITOBpPea BpaTa
yKasyje 1 Ha IIOCTOjare OPOjHMX HEOCHOBAHUX 3aXTeBa M, PeIAaTMBHO, TaK
HA4MH Ja ce Hamatyu ofpeheHy M3HOC of ocurypapada, KOjy XKelu Jja u3-
OerHe [yroTpajHe M CKyIle ClopoBe. AHaMHe3y OKOJIHOCTU IO, KojuMa ce
Hecpeha moropmna Tpeba o6paguTu feTa/bHO, y3uMajyhu y 003up Tun u Be-
NMMYMHY BO3WJIA, BUXOB IOI0XKaj ¥ Op3VHY, IpaBall yAapa, MOCTOjabe IITUT-
HIKA 33 I7IaBy Ha CEJVIITUMA, B€3aHOCT CUTYPHOCHMM II0jacoM, IIOBpefe
APYTUX JIUIA Y BO3WITY U CUMITOMATONIOTH)y Kojy omnucyje omrehenn. Crora
0BOM mpobnemMy Tpeba mpuhy ompe3HO M apryMeHTOBAaHO, 3 yBa’KaBarbe
crenUYHOCTY CTydajeBa ¥ MeXaHu3Ma nospehnBama, Te y3 cBeoOyXBaTHY
aHa/IM3Y Ca acIeKTa TeXHIYKe ¥ MeIMIIMHCKe CTPYKe.

3) HajHOBMjuM TeXHOJOTMjaMa IPUMEEHUM Yy CUCTEeMJMa IacuB-
He 6e36efHOCTU Y CKYIUBMM MOTOPHMM BO3WIMMA MOTY C€ CIPEUUTH WU
yMamUTH MOCTefNIIe yAapala y Bo3uio oTno3amn 3a 50-75%. 3axsamyjyhn
HallleM IIPOCEYHO HUCKOM JXVBOTHOM CTaHJApPAY, IOC/IeAuIie moppehusama
BpaTa caHypahe ce jou 1yro yr/raBHOM Ha OCHOBY PacIIoNOXMBIUX MOryhHOCTH
MEIVIIVHCKE U IIPAaBHE CTPYKe.
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Zoran ILKIC, PhD
Law Agent in Damages, “DDOR NOVI SAD” a.d.o. Novi Sad

IMPLEMENTATION OF THE EUROPEAN REPORT
ON THE ACCIDENT, WITH EMPHASIS ON
WHIPLASH INJURY

Summary

During prolonged use, insurers and courts in developing countries gen-
erally agreed on their views regarding the application of the European report
on the accident. The paper points out that in our country, however, it is evi-
dent that there are various problems in daily practice and most disagreements
are caused by contradictory attitudes towards the extent to which amount are
material damages on the basis of reports payable, and whether non-pecuniary
damages with no record from an authorized officer should be recognized. As
very contentious, whiplash injury is being analyzed as well, which has become
the most common non-material damage, but it is difficult to clinically prove it,
especially when it comes to minor body injuries. Because of this damaged have
difficulties in exercising their rights, but, on the other hand, it is very suitable
for the collection of unfounded compensation claims.

Key words: European report, whiplash injury, fraud, non-material damage,
damaged.
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Ceemucnas JAHKOBII'h, mactep
acucreHT Ha IIpaBHoM ®PakynTeTy YHUBep3uTeTa y beorpany

CIEIIM®VYHOCTY UMOBUHCKE
OITOBOPHOCTH 3A IITETY
Ol 3/TNBAIbA/MI3BAIIIBAIbA HADTE
CA BPOJIA Y BOLIY

Pesunme

Osaj pag ce basu ciieyuduurociiuma Koje iociiioje y pasy HakHage
wiieilia ycneg u3a3ueara HAPmwHUX Mprva 0g ,,0pogosa“ y inosugou yoiuiitie
(kaxo fiomopckoj, Waxo u peuHoj, KaHanckoj u jesepckoj). Cieyugduurociiu
06e 0gi060pHOCHIU ce HOCMATUPA]Y, YINA6HOM, CUPAM KaacuuHe 0gi080PHOCIHIU
y tnosugberom ipasy. Osge cy ocebHO u3geojere pasnuxe y fioinegy ocHo8a
0gio8opHOCTHiU, cYOjeKitia 0gi080PHOCIIU, UHCTAUTIYTHA 00a8e3HOT ocuiyparea
0g 0gio8opHOCTIU, KAao U camol mehyHapogHol obewitiehyjyhel ¢onga. Lumw
paga je ga tiokaxe Heke iociliojehe HenoOIUMHOCIAU y CUCITleMY CHIBOPEHOM
MehyHAPOGHUM KOHBEHUUJAMA U HUXOBOM UPUMEHOM 0F CUpaHe gpiasa.
Hapouuitia tiaxcra je tiocéehena upegnosuma 3a iiobomuarve ociiojehel cu-
citiema u o Kako Kpo3 ipegnoie de lege ferenda tipomene wiperyminol ipasHoi
pexuma, WaxKo u kpo3 upegnoie cygckoj u apOUlipascHoj Upaxkcu y cmucuty
KpeailiusHujei ilymaversa HO3UMMUBHUX TPABUTA.

Kmyune peuu: enacnux 6poga, 6pogap, objexitiuera 0gio0pHOCiHl, 06a6e3H0
ocuiypare og ogiosopHociuu, Mehynapogru obewitiehyjyhu
dong.
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I YBop

Kao HeMIMHOBHOCT caBpeMEHOT )XMBOTa, HadTa ¥ HeH! AepuBaTU CY
CBEIIPUCYTHY y [JAHALIKOj LUBWIN3aUMju. TpaHcopT HadTe ce jaBba Kao
Ba)KaH YMHIIAIL y JIAHILY [0 BeHe KOHayHe IoTpolIme. IIpeBo3 Hadre nma
M3y3€THO BaXXHY YJIOTY OJf TPEHYTKa IIpOHa/IaKema HadTe, OTHOCHO HeHe
npumapHe (IpUMKUTUBHE) 06pajie, 11a 1O TPeHYTKa bheHe QUHATHE ITOTPOLIE.
MebhyTtum, mpeBo3 HadTe M mopep ynore y mpemourhaBamy reorpapckmx
pasgapnHa (o gase mponsBozbe 10 Pase MOTPOIIbE, YMMe TTOCTaje U Pak-
TOp YTHIIdja Ha KOHAuHy IleHy HadTe), mocenyje n MmelhynapopHompaBan
¥ eKOJIOIIKM acmeKT. Kako cam mpeBo3 Kao IpMBpefHA JIeMAaTHOCT HOCK
CBOjeBpPCHE OIACHOCTM IPWIMKOM HEroBOr 006aBjbarma, TaKO Ce Te OIac-
HOCTH, Y HajMamy PyKy, YABOCTPy4aBajy Kajla je y IUTamy IpeBo3 Hadre.
Pusunu ca kojuMa ce cyodaBajy IUIOBUAOeHM IpeBo3uoLy (OBHe je ped o
VIMaollMMa TaHKepa) y jour Behoj Mepy nosehasajy BepoBaTHOhy off HacTaH-
Ka HapTHUX KaracTpoda NPOY3POKOBAHNX M3/IMBAEM WM U3OALVIBalkeM
HadTe y BOy U3 OPOJICKMX CK/IA/VIITA.

Kpajem mesnecernx roguHa 20. Beka, HAKOH HEKOMKO KaTacTpoda Imo
KVBOTHY CpefIUHY yC/Ieli CTBapama HaTHUX Mp/ba Ha BOfIaMa IIVIPOM CBeTa,
MebyHapozHa 3ajelHNIIa Ce OCBECTIIA U OJIy4N/Ia Ia pery/Iiiie OBaj, CBAKAKO
Hexebenn, Gpenomen.! Tako cy peneBantHe MehyHaponme oprammsaruje’
Owle TIOKPOBNUTE/BY JOHOIIEHa KOHBEHIMja Koje ce T4y 3arabusama Mopa
(Bome yommre) HagToM. KOHBeHIIMje je CBPCHCXOMHO MOJEMNUTH Y ABa TUIA
METOZOM TPEHYTKa Y KOM€ OHE JCIIO/baBajy CBOjY CBpxy.3 Ca jegHe cTpa-
He JIoHeTe Cy KOHBEHIMje KOjuMa je IM/b YOIILITe CIIpeYyaBaibe OBMX HEMMU-
mux porabaja,* a ca ;mpyre cTpame mocToje KOHBeHIMje Koje CBOje 7€jCTBO
JICTIOJ/baBajy Ha Beh HacTa/moj He3rofyu 13a3BaHOj M3MMBabeM/U30aIVBambeM
Hadre ca 6poma y Bomy. Y KOHBeHLuje fipyre rpyme cuanajy Konsemmja o
rpabaHCKOj OATOBOPHOCTM 3a HaKHaJfy HaTHNUX IITeTa HACTaMMX ca 6po-
na n KonBeHIja o yctaHoBbewy MehyHaponHor gonpaa 3a obemrehnBame

1 ToroBo mcTOBpeMeHO Cy M Cy6Gjekty mpuBpegHOr npaBa (HaTHe M TPAHCIOPTHE
KOMIIaHMje) ayTOHOMHO DETy/IiCcaay VMOBUHCKe Iocieane GpeHoMeHa HadTHe Mprbe
kpo3 nHctpymente TOVALOP n CRYSTAL. Buute o Tome xop Wang Hui, Civil Liability
for Marine Oil Pollution, doctoral thesis, Rotterdam, 2011, ctp. 50 u mame.

2 Ha npumep IMO (International Maritime Organization), OUN (United Nations).

N. Jovanovic, Transport Law of Serbia and Montenegro, Kluwer Law International, Hague,
2005, cTp. 254.

4 Convention for the Prevention of Pollution from Ships (MARPOL 1954. Jlonpon). IToBo-
ToM OBe KOHBeHIIMje JOHeTH Cy 1 amaHaManu 1971, 1973, 1978. n 1997. busura COP]
je parudukoBama KOHBEHIMjY Y CBOM M3BOPHOM M3jamy 1954, Kao M WeH aMaHMaH
u3 1971. VI gpyra non HasuBom Convention Relating to Intervention on the High Seas
in Cases of Oil Pollution Casualties (Brussels 1969). buuia COP] je patn¢uxoBaka OBy
KOHBeHIMjy 1977. ronuse.
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HadTHUX 1mTeTa.” JloHETe KOHBeHIMje Cy TpuxBaheHe IIMPOM CBeTa, MITO
HOKa3yje moparax fia je Kousennujy o rpahanckoj ofroBopHOCTI IpUXBaTH-
no Buute of 120 semama cBeta, Meby kojuma u COPJ (parndukosana jy je
1977. ronuHe, a mpaBHO obaBe3yjyha je u 3a Peny6muky Cp6ujy kao cykie-
copa 6usure COPJ). Peny6mmka Cpbuja je npuctymmna pexxumy Konsenuuje
0 ycTaHOB/bemY (oHzIa y Majy 2012. ropuHe.

IT CnenuipmaHOCTY Y IIOITIETY OCHOBA O TOBOPHOCTH

Y mnoBupbeHoM mnpaBy nomoyHe 20. BeKa JOMUHAHTHU IIPaBHU
OCHOB OJITOBOPHOCTY HOCHOIIA TUTOBMIGEHOT TToTyXBaTa 610 je y Kpusuim.®
Hony1ue, Ta KpuBMIA je 6MIa MPETIIOCTaB/beHa KaKo O ce O/aKIIalo BeHO
IPUCYCTBO 3apaj omrTeheHe cTpaHe, amy je ca Ipyre CTpaHe cama OfTOBOP-
HOCT OuIa TMMUTHpPaHa KaKo OY ce caM Ipefy3eTHUK 0Xpabp1o Ha IIOBUJ-
6enn mopyxsar. Kako je y To Bpeme pacia cBeCT O OIMAacHOCTM HadTe Kao
npefMeTa IIOBMAOEHOT IIPeB03a, TAKO Cy e MapaJe/Ho ca, Tako pehu, kia-
CUYHUM, JOHOCUJIE CIIelMja/iHe KOHBEHIMje KOje Cy perynucane MMOBUHCKe
THoCTIefyIle He3rofia y mpeso3y Hadre. OBM IpaBHM U3BOPU HOHOCE PA3NIUKY
Y OIHOCY Ha K/IaCM4YaH PeXUM, IIpe CBera, y MoIjiefly IPaBHOT OCHOBA OfrO-
BopHOCTH. OITOBOPHOCT je CTPUMKTHA, Kay3aaHa, 00jeKTVMBHA, OHOCHO Ofi-
roBapa ce 6e3 063upa Ha kpusmiry.. OnpaBare 3a OBAKBO CIIEINjaTHO TIpa-
BIJIO Y OJTHOCY Ha OOMYHM ITOMOPCKM IIPEBO3 ayTOPU KOHBEHI[Uje Cy MOI/IN
Hahu y rpahanckuM 3akoHMIMMA TafaIlBNUX ApP>KaBa, KOjU CY 3a IITETE Of
OIIACHMX CTBapu/[eNaTHOCTU IPOINCUBAMU OOjeKTUBHY OJTOBOPHOCT 3a
IBIXOBOT MMaola/mpenysumaona. Kako je mehyHaponHa 3ajemnHuiia kajm-
¢duxBana HadTy Kao HECIIOPHO ONACHY CTBAp, a MMaolle 6ponoBa (TaHKepa
KOjU je IpeBO3e) Kao IpeAy3uMaolie OIlaCHe JIeNaTHOCTM, TaKO Huje OMI0
TelKo Hahy npaBHY yTeMe/beHOCT MOCTOjalby OBaKBUX IpaBmia. MebhyTnm,
Ha caMoj KOH(QepeHIUju TOBOIOM HoHolewa KonseHuje o rpahanckoj on-
TOBOPHOCTH, OWIM Cy IPUCYTHM M ApPYyrauvju apryMeHTH. JefHU Cy Ommm
fla ce M fla/be 3aip>Ku KpuBHIA (TOAyIle IMPeTIOCTaB/beHa) Ka0 OCHOB OfI-

5  Convention on Civil Liability for Oil Pollution Damage, nonera y bpuceny 1969. ca npo-
ToKoNMMMa of 1976. rop. u 1984., kao 1 KOHBeIMja UCTOT HasuBa U3 1992. rof. ca amaHf-
maHuMma 13 2000. roguue (mame y dycHoTama: Konsenmuja o rpaharckoj ofroBopHo-
ctu), u Convention on the Establishment of an International Fund for Compensation for
Oil Pollution Damage, noHera 1971. rop., ca IIporokonom of 1992. rop., aMaHAMaHMMa
oz 2000. roguze 1 KonseHuujoM o gogatHoM ¢oupy us 2003. ropuse (game y PpycHOTa-
ma: KouBeH1Mja 0 ycraHOB/beHY HOH/A).

M. Tpajkosuh, ITomopcko Gipaso, Akafemcka mMucao, beorpap, 2000, ctp. 122.

E. Serena, Civil Liability of the Shipowner for Oil Pollution Damages in the context of The
1969 International Convention on Civil Liability for Oil Pollution Damage, Institute of
comparative law, Montreal, 1981, ctp. 61.
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rOBOPHOCTH, oK cy papyru (nonyrt IlIBencke, Ilopryrana, lllnanuje, ®pan-
nycke u CeBepHe Vpcke) 6umm 3a To fa ce yBefie OATOBOPHOCT 3a LITETY
He3aBJICHO Off KpMBMUIie. MullUbere HOCIefmX je 6110, ja Ou ce y ciydajy
OfICOBOPHOCTM Ha OCHOBY KpuBuIle, omreheHa cTpaHa MOIZTa OCTaBUTU
6e3 obemrehema yKomMKO ce He 6M MOITIa YTBPAUTM OMJIO 4Yuja KPMBMIA.
Hajsehu mporuBHMIM cTaBa M CTPUKTHOj OATOBOPHOCTM OPOJOBIACHMKA
6mnu cy ragammy CCCP n Bennka Bpurtanuja. CCCP je cmarpao ga 6u Ta-
KaB PeXUM IIPefiCTaB/bao HEOIYCTUBO OACTYIaibe Of Taflalliber CUCTeMa
IIOMOPCKOT IIpaBa (OfiCTyIambe y MOI/Iefly OCHOBA je 6110 HaIlpaB/beHO CaMO
3a OITOBOPHOCT Of] HYKJIEapHUX IITETa KOje Cy Tafia, y BpeMe XIaJHOT paTa,
6une HajBeha omacHocT o MehynapopHy 3ajeguuny). C gpyre ctpane, Bemn-
ka bpuraHnunja je, npotusehu ce 06jeKTNBOj OATOBOPHOCTY, IUTUTIIIA, ¥ CTBA-
P, CBoje MHTepece (MHTEpece CBOjUX MPUBPEHUKA — BIACHIKA TaHKepa).®

3aKOH O IOMOPCKOj M YHyTpauwoj ItoBupbu Pemy6muke Cpb6uje
npuxsara KoHBeHuujy o rpahanckoj ofroBOpHOCTM y MOTIYHOCTU U, Kao
U OHa, npeaBubha CTPUKTHY OfTOBOPHOCT 3a OPOJOBIACHNKA y CITy4ajeBUMa
oHadTHMX mTeta“’ BpONOBNACHMK Ce OBE OATOBOPHOCTH MOXe 0CI060-
AUTK HOKAa30M BMIIE CUJIe, aKaTa YIPaBHUX BIAcTU (JIyuke, IPUCTAHMUIIHE
KalleTaHuje), YMIEHNIIOM paTa MM, IaK, pajgmoM Tpeher mmia, ogHOCHO
mTeTHOM pajmoM came omrrehene crpane.'® MehyTim, Moxe ce mocraBuTu
nuTame fa M je oBa mucra ocnobabhajyhux pasmora mcipnbena nmm 6u ce
HEeKMM JIpyruM akToM (Kao lex specialis-om) morma npommnpusaru. OBo Ha-
pounrto uMajyhm y Buny Hanpt 3akoHa o IOMOPCKO]j IwioBupbm Permry6mxe
Cpb6uje xoju npensuba moaTHe coydajeBe Kajja IIOCTOjU OACTYIIame Of 3a-
6pane nsbarmBama Hadre (y/ba) y BOLY U TMMe HaHomemwa mrete.!! Takobe,
AUCKyTaOWIaH je U yTUIIAj IIOMOPCKe XaBapuje Ha 00jeKTUBHY OATOBOPHOCT
OpoypoB/IacHNKa Kajja je HadTa n3baumBaHa 13 OPOACKMUX CKIAAMINTA Y LVbY
cllacaBama JbYACKUX >kuBora. Ty ce cycpehy HamepHa papma Gpomorac-
HIKa (360T Koje 611 OH Tpebao [ja OAroBapa HEOTPAHUYEHO) U CYOjeKTUBHI,
omnpasaaBajyhu kpurepujymn (13 wr 135 Harpra 3akoHa O IOMOPCKO] IIO-
BU/I0M) KOje KOHBEHIMjCKM PEXNM He TT03Haje.

8 N. A. G. von Borries, The International Convention on Civil Liability for Oil Pollution
Damage and Recklessness, Hamburg, 2009, cTp. 42.

9  3aKoH 0 IOMOPCKO] 1 YHyTpauiwoj wiosupdu — 3IIYII (Cr. auci CPJ, 6p. 12/98, 14/99,
74/99, 73/00, Cn. inacnux PC, 6p 101/05, 85/05), w. 879.

10 Oumrrehenn Mmory 6mtm obanHa [pkaBa 3a TPOLIKOBe YKIamama/unmherma HadTHe
Mprbe, diopa 1 dayHa, Kao ¥ KOMIIaHHje Yuje Cy [eMaTHOCTU Be3aHe 3a eKCIUIOATaLijy
BOJICHNX IIOBPIIVHA U BUXOBUX CafpiKaja.

11 Hanpr 3akoHa 0 MOMOPCKOj mnoBuabu, wi. 135, mpeyseto ca http://www.mi.gov.rs/
dokumenta/2011/Nacrt%20zakona%200%20pomorskoj%20plovidbi%2027.04.2011.pdf,
18.4.2012.
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IIT CiennguaHOCTH Y IOTNERY Cy6jeKTa OfrOBOPHOCTH

1. Onmre pasmarpame

3a mTeTe KOje HacTaHy M3NIMBameM/u3banuBameM HadTe y BOAY,
jeMMHO je OfroBOpaH BJIACHUK Opoma KojuM ce Hadra mpesosmma. To je
uckpyunB craB KoHBeHumje o rpabaHckoj oprosoproctu (4. 3).12 OBa
KOHBEHIMja AMPEKTHO YMHU HeonroBopHmM (omreheHoj crpanm) csa nuia
ocuM OpofoB/IacHMKA, TMMe He Aupajyhu y mpaBo caMor OpojoBIacHMKa
la ce perpecupa Of CTBAPHOI IITETHMKA, HAKOH ILITO IIPETXOLHO obeliTe-
T omrreheny crpany. IlpaBuno myrem kora ce ogrosoprouthy onrepehyje
caMo jefaH wiaH (Cy6jexT) y IIOBMIOEHOM IIO[yXBaTy HpeNCTaB/ba M3y3e-
TaK y CaBpeMEHOM IITIOBUAOEHOM IIPABY, a/IM U U3y3eTaK Off OIIITET IPABHOT
npuHnumna Neminem leadere, y OKBUPY KOra OHaj KO YYMHM LITETY APyroMe,
Tpeba fa My je u HamokHamm.'> OHO (IpaBUIO) MOX/A MMa ONpABatbe y
CTaBy ja je 6pogoBnacHMKa mako Hahu, ugenTudukosaTn (Maja je u To fuc-
KyTaOWIHO), jep je ymucaH y perucrap 6pofoBa, unMme je omreheHoj crpanu,
HABOJHO, OJIAKIIAHO JOKa3MBambe IIaCBHe JIeTUTUMaluje Y MoryheM criopy.
MebyTnm, oHo, unax, norabha omreheny crpany, jep joj Tume, ynpaso, cyxa-
Ba KPYT IaCUBHO JIernTUMuUCaHux nuna. Vimajyhu y Buny moryhxoct nncon-
BEHTHOCTYU OPOJOBIACHNKA, K0 U HeroB IIPOITYCT fIa Ce OCUTyPa Off OATOBOP-
HOCTH, MOXKe Ce 3aMVC/IUTI CUTyaluja y Kojoj 6u omrehena crpana ocTama
6es naknaje mrete.'* MoryhsocTu fia ce oBakBa cuTyaruja JI0roju, Hapo-
9UTO MJE Y IPUIOT YMbeHNMIIa Ia Cy OpopoBIacHuIM Hajuemhe KoMIaHuje,
KOje Kao IpaBHa JIM1ia OATOBapajy caMo CBOjOM MMOBMHOM (a He I MIMOBUHOM
IJIXOBUX WIAHOBA/OCHUBAYA), a KOja C€ MO)KE TOKOM IIOC/IOBarba CMAmbIUTI
[0 HMBOA HENOCTOjama. Tako 6M cTedaj OPOJOBIACHMKA Y KyMy/lTaluju ca
ErOBUM HeocurypameM (1 ¢GancupruKoBaHUM yBepewmeM O IIOBUAOEHO-
CTn), 3a1CTa 1oBeo omreheHy CTpaHy y He3aBU/AH IIONIOXKA].

C 063upoM Ha OIACHOCT U TEXMHY MOCIEAUIIA KOje IPON3BOAY TIPK-
CYCTBO BeNIMKUX KOMMYMHA HadTe y BOAM, MOTpebHO je mpoHahm pemreme

12 Ha camoj koHdepeHUHMju HOBOOM HoHOIIela KoHBenuje o rpahanckoj oproBopHo-
CTH OUIa Cy M3paXkeHa U CYNpPOTHA MUIbEHA, Y CMUCIY fia 611 OATOBOPHO JIMIie Tpe-
6amo pa 6yzme u operator (KOpUCHUK Opofa, 3akymal, 6pomap). Mebytum, cxaTame o
6pOIOBIACHUKY Ka0 jefMHO OATOBOPHOM je mobenmIo ca 24 rnaca npeMa 14. 3aHNM/BMBO
je 61710 MMIIbErbe UTAIMjAHCKe flefleralije Koja je u3Hela CTaB fa 6u OfTOBOPHO juile
Tpebano fa Oype jemuHO operator, a ja ce IPU TOM, operator-oM CMaTpa PeTMCTPOBAHM
6pOIOBIACHNK, IO CYIIPOTHOT JJOKa3a.

13 O. Aurtuh, Obnuiayuono @paso, beorpap, 2007, ctp. 418. J. Pagummh, O6nuiayuoro
iipaso, beorpan, 2004, cTp. 180.

14 Y 0oBOM XUIIOTETMYKOM CIy4ajy ce uaysena yaora Mehynaponuor o6eurrehyjyher dponna
Y Wby HOjeHOCTaB/bYBakba IpYMepa I JIaKIIeT youaBama HoTpede NpolIperha Kpyra
OZITOBOPHMX Cy6jeKara.
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KaKo 611 ce M y OBaKBUM ([OAYILIEe PEeTKMM, a/ly UITaK MOryhuM) curyannjama
omrehena crpaHa sajoBopaBajyhe obemrerwna. Iloctoje pmBa Moryhe
pelirera oBor mpobrema. [IpBo 6u 6110 y M3MeHaMa U JonyHama mnoctojehe
KOHBeHIMje U yBohemwy mpaBwaa #a mopen OpOTOBIACHMKA, M COMMAAP-
HO ca BUM, OfirOBapa U KOPUCHMK Opoja Koju mpeBo3u Hadry (cTBapHU
npesosuar).!> OBakBo pelreme (MIaKO MOXIa TAKO OCTBAPUBO Y OTIEPATIB-
HOM CMIUCITy OpraHu3oBama KoHQepeHIMje Ha K0joj Ou ce [JOHea e/beHa
U3MeHa/fonyHa nocrojehe KOHBeHIUje) UNaK Huje Hajuenucxomguuje. Ham-
Me, TIOC/IefIUIle OBAKBOT pelllersa Oy Ovle Bp/IO HeM3BeCHe 10 IIPaBHY CUTYP-
HOCT (M3BECHOCT), jep ce He 61 MOIJIO IPeTIIOCTaBUTY Koauko he (u kapa)
Ap>KaBa MPUXBATUTY KOHBEHIN]Y Y M3MemeHOM o0muKy. Vcre nocnennie 6u
IpeTnIe U Jja ce JoHece HOBA KOHBeIMja Koja 61 Hocmma ca coboM ke/beHa
pemewa. He Tpe6a cMeTHYTH ca yMma ja je npuxsaT nocrojehe Konseruje o
rpahaHCKOj OATOBOPHOCTY M3Y3€THO BUCOK M Jia je OHA CBOj IIW/b Ha IUTaHY
yangopmHoctu Beh nocturna. Konsennyjy je patndukosano sumre on 120
npxaBa Meby xojuma n Hama (Cp6uja) Koja je HbeHa IIpaBIIa JOC/TIETHO YHe-
Na y CBOj 3aKOH O IOMOPCKO]j ¥ YHYTPAIlb0j ITIOBUOM.

I pyro periere 61 ce MoXKzia MOT/IO Hahu y TpenopyIy 3a Kpe TUBHI UM
U eKCTEeH3VBHUjJMM TyMauelmeM Off CTpaHe CyfioBa ofpende o cybjeKTy ofi-
roBopHocTu. Ty mpenopyky 61 MOITIO fja la HEKO CTPYYHO Te/lIO MIN, MaK,
opraHmsanmja Koja je 6mma IMOKPOBUTE/b AOHOLIema KoHBeHImje (IMO -
International Maritime Organization). Takobe, cama (ycTa/beHa) CyficKa Ipak-
ca, 6e3 Impenopyke OBOT THUIIA, MOI/Ia OM Jia IOBefie O, OBJIE, XKe/beHOT II1/ba
(mpommpeme Kpyra OArOBOpHUX cybjekara), a Ha OCHOBY 4iaHa 31 craB
3 beuke KOHBeHIMje O YTOBOPHOM npaBy.16 beyka xoHBeHIMja y mpolecy
TyMadema MehyHapomHNUX yroBopa 3axTeBa of TyMaua (IIpMMemNBada) Aa
y3Me y 003Mp U HOTajalllby Ha4uuH NpuMeHe ofpebheHe yroBopae onpenbe.
Tako 61 moMeHyTa IpenopyKa 1 ycTa/beHa CyACcKa IIpaKca JoBeJe 10 pellermha
JICTOBETHOT IpoMeHM caMme koHBeHIuje! Ilornenajmo (mpaBHe) MoryhHocTn

15 Kao xopucuuk 6popa (operator) morao 61 ce 3aMUCINTI OUIO KOju Cy6jeKT (pasmindant
Off BIIACHVKA) KOj)f YIIPaB/ba OPOIOM I II€JIOKYIIHNM IUIOBUAGEHNM HOoRyxBaTtoM. To 61
MoI/iM ja Oymy, HapO4MTO, 3aKyNLY ¥ ,Kynuu“ 6pofoBa y3 MOAPLIKY (PUHAHCHjCKOT
mmauHra. IToce6HO Cy 3aHMM/BMBM KOPMCHMIM JIM3MHTA Koju Cy o moctojehum
KOHBEHIIWjCKMM IIPaBWIMMa aICOMYTHO MCK/bYYeHM M3 Kpyra OfTOBOPHMX /NUIIA, & Y
KOjU CYy YK/bY4YeH) aBaoLy M3MHra. To JOBOAY [0 MOCIeauLia fa 61 y cydajy HapTHe
Hesrofie u3asBaHe Off ,O0poja y MM3MHIY jennHO 611a OAroBopHa GaHKa Kao [aBajall
NUSUHTA, KOja, IPY TOM, HeMa HUKAKBe Be3e Ca KOHKPETHNUM IUIOBUAOEHUM IOXyXBa-
TOM, HUTH, YOIILITe, ca IVIoBUAOeHOM AemarHouhy. Crapbarme OBAaKBOT omTepehema
6aHIY [JaBaoLy NMM3MHIA, 3HAYNIO OM [ja OHA, YKOJIVKO He Ke fia JOCIe Y IOMEHYTY
CHTYaIVjy, MOpa [ja OoCefyje K03y CTPYIHOCTH ¥ Y IUVIOBUAOEHO] HeNaTHOCTH, i U Y
61710 K0joj APYToj UMje ocTBapMBamwe QpuHaHCUpa IMyTeM /m3uHra. To, cBakako, M3nasu
U3 JeOKpyra GaHYMHMX IOC/IOBA M CUTYPHO O HEraTMBHO YTHMILIA/IO HA BpIIeHme Kia-
c4He GaHKapCKe JeMaTHOCTIL.

16 M. Kpeha, Mehynapogno jaso iipaso, Beorpag, 2007, ctp. 447.
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eKCTeH3VMBHOT TyMaderba IIPaBuIa O Cy0jeKTy OATOBOPHOCTY U3 IEePCIIeKTH-
Be CPIICKOT IIpaBa ¥ CPIICKMX CYHOBa.

2. Kpyr ogroBopHux nmmuia y CpIickoM npaBy

3aKOH O IOMOPCKOj ¥ yHyTpammwoj mwiosunou (3IIVII), xao sedes
materiae y 0BOj 00/1acTM, y IOTIYHOCTH IIpUXBarta pellewma n3 KoHBeHIje
o rpabaHCKOj OATOBOPHOCTM Yy HOIVIEfly OATOBOPHOT CyOjeKTa 3a IITeTY
ofi u3nuBama Hapte y Mope. OIroBopHN CyO0jeKT je, Ka0 U y KOHBEHIMUjH,
caMo 6pofiOB/IACHMK. MoyKe ce NMOCTAaBUTHU IUTabe [a JIU je OBO KOHAYHO,
HEIIPOMEH/BUBO Pellerbe, OJTHOCHO fla /M IIOCTOje OCHOBU 3a €KCTEH3UBHY U
KpeaTUBHY IIpMMEHY IIpaBa off CTPaHe CPIICKMX CYZIOBA, Tj. [ja C€ OATOBOPHNUM
yuMHe 1 Heka fipyra muua. [IperxopgHo je morpe6Ho HamomeHyTH fa 3ITYII
npencrapsba lex specialis y ogHOCY Ha 3aKOH O OOMMTaIlIOHMM OJHOCKMA U
fla, Kao TaKaB, feporupa mwerose ofpenbde. MehyTum, To He 6u Tpebano aa
3Haun ga 3IIVII geporupa cBe ofpenbe 3akoHa O OOMMUTALMOHUM OFHOCK-
Ma y Iorneny cybjeKkTa ofroBOpPHOCTH 3a HakHajy wmrete. Hanme, y 3akoHy
0 OO/MUTAIMOHUM OFHOCKMA IIOCTOjY VIHCTUTYT OATOBOPHOCTHU IO OCHOBY
IPaBUYHOCTH, KOju He Ou Tpebasmo ja ce Hamasu y uckmwy4yjyhoj Besu ca
opHocanM npaswama 3IIYIT n Konsennuje o rpalanckoj ogrosoprocTym,
Beh y goityrwyjyhoj (xommnementapHoj) Besu.!” Onrosopromhy mo ocHosy
IpaBUYHOCTY Ha HAaKHAJly LITETe Ce MOoxe 0OaBe3aTy M caM LITETHUK, a He
VICK/bYYVBO OZTOBOPHO JIMIie KOje je AY>KHO fia HajoKHabyje mTeTy nsassa-
HY IITETHUKOBMM pajitbaMa (OIrOBOPHOCT 3a pyror).'® Yumenwanu cxmom
KOjJ OfiTOBapa OfHOCY OATOBOPHO JIMIie — IITeTHUK, MOXe Ce YOUNUTH ¥ Ha
penanyju 6pogOBIACHUK — 3aKymal (KOPUCHUK, operator) 6pofia, a HOBOZOM
HaKHajle LITeTe 3a M3/IuBame HadTe ca Opopa y Bogy y pexumy 3IIVII n
KOHBeHIIMje. YMHM ce MICTOBETHUM I0/I0XKaj OPOIOB/IACHNKA U OATOBOPHOT
JnIa U3 MHCTUTYTa OATOBOPHOCTM IO OCHOBY IpaBM4YHOCTH. Mebyrtum,
II0CTOje JiBe TIpepeKe IPUMeHN OBaKBe aHaJIorwje.

IIpBo, ma 6M ce NMPUMEHMIO HPABMIO O OATOBOPHOCTM IIO OCHOBY
IPaBUYHOCTY, HEOIIXOJHO je [a je OATOBOPHO JIMIe MMAIO HY>KHOCT Haf-
30pa HaJ| LITeTHUKOM. [IMCKyTabWIHO je fa 1M je OBaKBa HAY>KHOCT HaMeT-
HyTa BJIaCHUKY Opopia (mpema sakymiy) Kaja 6pop maje y sakym. Vspu-
YUTOT IpaBUIA O OBAaKBOj 00aBe3M y CPICKOM IpaBy HeMa, alu TO He 6u

17  3akoH o obnuraumonnMm opHocuma (Crn. nucii COPJ, 6p. 28/78, 39/85, 45/89, 57/89,
31/93, Cn. nucim CLI, 6p. 1/03, Cn. inacnux PC, 6p. 98/06; name y dbycnorama: 300),
4. 169.

18 Jla 6u ce mpMMEHIO MHCTUTYT OATOBOPHOCTH 10 OCHOBY IIPABUYHOCTH, MOTPE6HO je ma
ce MCIyHe fiBa ycnoBa. [IpBu, 1a OfirOBOPHO /uIle HeMa MMOBMHCKMX CPEJICTaBa 33 Ha-
KHajy 1rTeTe (Koje, 3a pasyMKy Of Wbera, LITeTHUK mocenyje). VI gpyru, fa je uHade, 1o
CYZACKOj IPOLIeHM IIPAaBIMYHO OCTIOO0MUTI OATOBOPHO JIMIe 32 IITETY, a UCTY HAMETHYTI
HITETHUKY.
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Tpebana fa Oyge HempeMOCTMBA IperpeKa KpeaTUBHUjeM TyMadery, ma 1
TyMauemy contra legem (koje je, kako he ce kacHuje BueTH, cBe IpUCyTHIje
y MehyHapogHMM IOMOPCKMM CIIOPOBMMA). Y HPWJIOT OBAaKBOM TyMademy
TOBOPY ¥ YMIbEHUIIA O IOCTOjaby MpaBM/IA CPIICKOT OOIMTaIMOHOT IpaBa
0 OATOBOPHOCTH 3a LITETY IIOTEK/ITy Off OlacHe CTBAapu. Y IPMHLMUILY, ¥ Kao
IJIABHO IIPaBWJIO, IIOCTaB/bEHO je IPaBUIO O OTOBOPHOCTU MMAoLia OIacHe
cTapu Off Koje je (MM y Be3) ca KOjoM) IuTeTa IIpoy3pokoBaHa. Mehyrum,
BEpOBATHO 13 MPAKTUYHMX Pas/iora, ajy ¥ pasjiora MpaBUYHOCTH, YBEAEHO
je MpaBM/IO KOje OfTOBOPHNM 3a IITETE Of ONTACHUX CTBAapU YMHMU JINIE KOMe
je MMasal| oracHe CTBapy MOBEPMO OacHy cTBap (fia ce mome cysxn).'” JTa-
KJIe, y CTy4ajy fia je MMaJal] ollacHe CTBApy OBEPHO TY CTBAp HEKOM APYroM
muny, oHpa he To apyro nmije 6MTHM OATOBOPHO 3a IUTETY KOja HMOTHUYE O
Te CTBApM, @ YMECTO HEHOT MMaola (BIacHNUKa) MO UCTOM (06jeKTUBHOM)
peXxMMmy, Kao Kajga 6u cam mmanan 6mo opropopad. Ilyrem oBaksor, mim-
per, TyMauemwa Koje Ce YMHY IPaBHO Ba/baHUM U OIPABAAHUM, JONA3U Ce
IO >Ke/beHOT LIMJba, A TO je [a ce ONTOBOPHMM 3a HagTHe mTeTe (IIOTeK/Ie Off
HadTe ca Opoza) y4MHM OATOBOPHUM KOPUCHUK Opopa (a, He camo fia Oyze
OZITOBOpPAH BJIACHNK Opofia Kao IITO je Ko cajia 6uo cimy4daj). Y KOHKpeTHOM
IpUMepy HeIOCPERHO je BUA/bMBA IOAYAapHOCT u3Mebhy Ha jemHoj cTpaHu,
BJIACHMKA 1 KOPUCHUKA Opojfia ¥ Ha Jpyroj, MMaolja OIacHe CTBapy M JIMIA
KOMe jy je OH IIpefiao.

Jlpyra mpenpeka ImupeM TyMadermby HOpPMe O CY0jeKTy OATOBOPHO-
ctu (3a ,HadtHe mTete”) U3 3IIYII je kpajiwe popmanne mpupope. To je
ynmwennna fa je 300 lex generalis y omnocy na 3IIYIL, u ma je mocnenmum
meporupan. Ho, unHu ce ja 61 1 oBa Ipernpeka MOIIA [ja HeCTaHe YKOIUKO
61 ce MpaBWIHO CXBATHO ratio legis moMeHyTHX IpaBuia. Ratio legis u jegHor
VI IPYTOT peXXMMa je MOTIIyHuje U epukacHuje obemTeheme omrehene crpa-
He. llemokymun cucrem MehyHaponuux npasuia (KouBenuuja o rpahanckoj
oxpropopHocTy, KonBenmja o mehyHapomHoM doHpy, 06aBe3HO ocurypame
Off OITOBOPHOCTH) YIIPaB/beH je Ka IITOo Op>keM I IieNIoBUTHjeM obermTehemy
XXPTBU ,HaTHe Mpbe‘. 3aTO, YKOMUKO O ITOCTOjany MHCTUTYTH (Kao LITO je
OZIFOBOPHOCT II0 OCHOBY ITPAaBUYHOCT U Of;TOBOPHOCT ,,KOPMCHMKA" OIacHe
CTBapy, a He HEHOT BJIACHMKA — MMaolla) Koju 6M KOMHIUAUpaNu ca ratio-
oM (cmmcnom) MehyHapopmHOT pexyMa, yTOIMKO O6u 6MI0 Mame MecTa 3a
KOHTpa-apryMenTe (He)IpMMEHNM OBOT MHCTUTYTAa. AKO je CBpXa IIpaBa Ja
HoMa)ke CyOjeKTMMa IIpaBa fla OCTBape CBOje JIETUTMMHe MHTepece, OHfia ce
He Mo)ke Hahm IpaBHO yTeMes/beHa IIpeIrpeka 3a NPUMEHY OBe aHaJIOTwje.
OBo moce6HO 3aTO IITO je OJHOCHA aHAJIOIMja y Carjacjy ca IMPUHIUIIOM
Neminem leadere v TpaBWITHUM UJIeHTU(PUKOBAbEM IITETHNKA Ka0O OATOBOP-
HOT JINIIA.

19 300, un. 176 cr. 3.
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OmnpaBiaBamy OBAaKBOI' KPEATMBHOT U €KCTEH3MBHOT TyMaderba, MOTI-
Ma 6 Ja JONpMHece M YMIbeHMIA Ja je y Impakcu npuMeHe KoHBeHuuje o
rpabaHCKoj OfrOBOPHOCTM OMIO MHOTO IIpMMepa LIMPOKOI TyMadewa, I1a
M TyMademwa contra legem. JemHO O TaKBUX je ¥ TyMadueme IojMa Opopa —
IITEeTHUKA Y cy4ajy ,,Cmonc“ (eHrn. Slops), rae je kao 6poy kBanupuKoBaH
wiytajyhu o6jekT Koju je y cebu cappkao BemyKe KommdnmHe Hadre ycrep
unjer M3NMMBaba je HACTAma TpaBa eKonmomrka Katactpoda.’’ ExcrensusHo,
Ia ¥ contra legem TyMademe ce CacTojasio y TOMe LITO je IO KOHBEHIIMjCKOM
pexumy 6poxn meduHMCAH CaMO Kao KOMepLMjalHU MTOMOPCKYU 6pof Koju
npeBo3u HapTy (Kao TepeT) M HUTK jeflaH Bullle fpyru Opof, TMMe Y IOT-
InyHOCTM UCK/BYYyjyhu MoryhHocT kBanmu¢ukanuje mwiyrajyher objexra xao
6pon.! Iltasuie, Mehynapoguu obemrehyjyhn dpoug, kao cy6jekr mpasa,
a0 je cBOje TyMauelwe OfHOCHOT WwiaHa KoHBeH1uje o rpabhaHckoj ofarosop-
HOCTH, IpeMa KoMe he ce kao 6pop cMaTpaTé MCK/bYYMBO KOMEpIMjaTHU
OponoBu koju mpeBose HadTy kao TepeT. MehyTum, rpukn BpxosHu cyp je
y cay4ajy ,,Crmomnc® cymporHo ognyuno. Vaxo je Meb). obemrehyjyhn doun
ombuo 3axTeB omreheHNx 3a HakHafy IuTeTe (jep ce Huje papmmo o 6po-
Iy Kao IIPEeBO3HOM CpefCTBY, Beh 0 cTaTMYHOM, CK/IafAMIIHOM, 00jeKTy Ha
Mopy), BpxoBuu cyp Ipuke je mpuxsarno Ty>k6eHu 3axrteB oumrreheHnx u Ha-
noxuo ogHocHoM DOHJY Aa MCIUIATH HaKHAAy. [7IaBHM apryMeHT Ha KoMe
je rpuku BpxoBHM cyp 6asupao cBojy omiyKy (ma mojMom 6poma obyxsa-
™ U 1iyTajyhe, cratudHe o6jexte) HabheH je y uMmbeHNIN Ja je KOHKpPeTHM
»0pon” Crornc Hekafa 3ancta 6uo 6pof y KOHBEHLIMjCKOM CMUCITY, Kao U fia
je Y TpeHyTKy HacTaHKa Had)THe He3rojie, I0CTojasIa MOIyhHOCT Jja ce OH mO-
HOBO y4MHM 6pofioM (Tako LITO 6 My Ce BpPaTU/IN MOTOP U IIPOIeepn).

OBakBuM, contra legem, HauMHOM TyMadema MOXJa ce TIyou Ha
IPaBHOj CUTYPHOCTH, M Ce CBAKaKo HAoOuja Ha ,IPaBHO] MPaBUIHOCTI.
Omnpepnememe nsMely oBa [jBa MmofjefHaK0 Ba)KHA IIpaBHA MHTepeca Tpeba
TPXNUTH U HAJIA3UTH y OKOJTHOCTMMA CBAKOT KOHKPETHOT CITy4aja.

3. Pememse Benuke bpuranmuje

Benuka Bpurannja npuxsara Konsenuujy o rpahanckoj oprosopHo-
CTH M TUMe 4YMHM OPOJOB/IACHNUKA je[IHO OJTOBOPHUM CyOjeKToM 3a Had-
THe mrete. MehyTum, ona y cBom gomahem npay mpegsuba moryhnocT ma
u gpyra muua (ocuM 6popapa) 6yay ofroBopHa 3a oBe IuTeTe. Ta ymuia 6u
6una xopucHuny 6popa, cayxbeHuuy Opopapa/OpooOBIacHMKA, 3aKyIall,
operator. JemViHU YCTIOB 3a IPOIIMpPUBae KPyra OfffOBOPHUX JIMIIA je fia CY

20 J. Harrison, ,,Conflicting Interpretations — The Slops Incident and Application of the In-
ternational Oil Pollution Liability and Compensation Regime to Offshore Storage and
Transfer Operations®, Journal of Environmental Law, 6p. 20(3)/2008, cTp. 461.

21 KouBeHuuja o rpabaHcKoj OAroBopHOCTH, 4II. 6, CT. 1.

60



10-12/2012. Ceetncias Jaukosuh (ctp. 52-71)

OHa LITETy IPOY3POKOBaja HAMEPHOM PalbOM WIN PafilbOM KOja je Kpajibe
menaxpuBa (culpa lata dolo equiparatur, emrn. willful misconduct).?* Oso
peleme y OMTHOM OACTYIA Off KOHBEHIIMCKOT PeXIMa, ajli Ce He MOXe Y
nornyHoctu nopehm merosa mpasemHOCT. Takohe, OHO HUje ycaM/beHO Y
cBery. CIMYHO pellielbe CAafpXKy CPICKO IPABO Kajja Peryuiile OfroBOp-
HOCT IIPaBHOT JIMIIA 33 Pajitbe HheroBuUX CIy>XOeHnKa Kojuma je (Cmy>kOeHNK)
npoyspokosao mrery Tpehoj crpanu. Ilpasuo nune he, y npuxumnmy, yBex
OUTK OTOBOPHO 3a IUTETHE pajiihe CBOTa 3alOCIeHOTr (CIy>XOeHNKa), 0CUM
y CIy4ajy Kajia je HheroB CIy>KOeHMK Ipoy3pokoBao IteTy Tpehem mmiy
HaMEPHOM pajmboM.” Y TOM C/Iy4ajy, OCUM OATOBOPHOCTM IIPaBHOT JIMIIA
HacTaje MOryhHOCT OfFOBOPHOCTM JIMIIA 3aIIOC/ICHOT Y OJHOCHOM IIPaBHOM
LY, jep je TIOMeHy T 3aKOH 3aIIOC/IeHOT YYMHIO ITaCKBHO JIETUTUMUCAHIM
Cy0jeKTOM yCrief; BUCOKOT CTelleHa MCIIO/beHe KPUBMUIIE.

Jaxre, 3aKoH 0 OOMUTALIIOHNM OJHOCKMA, CTMIHO Ko ¥ OPUTAHCKO
IpaBo, OCTaB/ba MOTYhHOCT fja ocuM OpomoBIacHMKa OYAy OATOBOPHM U
FETOBY 3aIIOCTIEHN M APYTY CITYXOEHUIV YKOIVKO Cy IPUIMKOM BpIIea
IJIXOBUX IIOCTIOBA NPWUINKOM IUIOBU/IOEHOT IIOAYXBaTa VICIO/BUIM BMCOK
HYBO HeOpure (kpuBuie). MehyTuMm, mocraspa ce IUTabe Jja 1 je OBO Ipa-
BIJIO TIPYIMEH/BUBO Y HAIIVIM HAI[IOHAJTHUM OKBMPUMA, C 063MPOM Jia je OHO
PEryIucaHo OMIITUM OOMUTALMOHUM IIPABOM, a fja MCTOBPEMEHO IIOCTOjU
cynpoTHo npasuio yctaHoBbeHo y 3ITYII (kao lex specialis-om). JacHo je na
¢dbopmanHOoIpaBHa TOrMKa He J03B0/baBa IPYMEHY OIIIITET IPaBIIa Y CIy4ajy
JICTOBpEMEHOT II0CTOjarba oceOHOT paBua CynpoTHe (KoHTpupajyhe) caz-
pxuHe. Vmak cpIcku cynoBu 61 u mopef 0BaKko, Hau3ITef, jaCHUX IMPaBHUX
cuTyauuja Tpebany aa MMajy y BUAY U MPaBUIHOCT, KO ¥ YOIIIITE apryMeH-
Te 3a contra legem TyMadere, KOjU Cy HaIlpeJ] MUCTAKHY TH.

4. IIpaBuio ,,3arahusau mnaha“ (eurn. Polluter pays Principle)

Y morneny moryhHOCTM HpouMpKBamba Kpyra OATOBOPHMX JMIA 3a
mTeTy 360T M3MMBama Hadre ca 6pona y Mope, Tpeba CBakako IIOMEHYTU U
npaBuio ,3arahusau mmaha“ (eurn. Polluter pays Principle). OBo mpaBumio y
OyKBa/JIHOM IIpeBOAY 3HauM Aa 3arahusad kuBoTHe cpefuHe Ayryje (maaha)
HakHafly mrere. To MMa 3a MPaKTUYHY MpPaBHY MOCIEANIY HPOLIMPUBAbE
Kpyra OfITOBOPHMX JIMIIA 32 M3a3UBame ,HapTHEe Mp/be’, IPOY3pOKOBaHe Ha-
¢Tom Koja ce mpeBosmia 6pogom. [Ipormnpeme ce orefa y ToMe LITO O
OBOM IIPMHIMITY 6¥Ba OATOBOPHO CBAKO JINIIE KOje je Y MpeTXORHUM (azama
IPOM3BOAWIIO, APYKajio, TPAHCIOPTOBAIO WM, HAK, Jo6Mjano (HapydmBaio)
Ha(Ty, a He caMO BJIACHUK IIOC/IeIbeT TaHKepa ca Kora ce HajTa Hermocpeyn-
HO M3//Ia/u36anmia y Bogy.

22 S. Baughen, Shipping Law, third edition, Cavendish Publishing Limited, London, 2004,
crp. 399.

23 300, un 170.
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Pagy makuier cxaTarma OBOI NPMHINMIA, @Iy M KaO MIYCTPATMBAH
IpuMep MOXe ce HaBeCTU Cny4aj ,Epuka“ (enrn. Erika). ,Epuxa“ je 6mo
Opopn-TaHKep Koju je y genem6Opy 1999. rogmHe [OXXMBEO IIOMOPCKY He3Tro-
ny y 6mmsunu ¢dpannycke obane (y ATIaHTCKOM OkeaHy). Tom mpummmkom
je ca 6popa M3mydeHa BemyKa KomndmHa Hadre (oko 20 Xmpajia TOHA) Koja
je MMajia HeIOBPAaTHO TelIKe ITOC/IeANIie KaKo II0 LITeTOM IoroheHy obamy
¥ JIOKaJTHO CTAHOBHUIITBO, TaKO U IIO LIEJIOKYIIHY OKONHY (Iopy u ¢ayHy
(HajBue y mortefy yrunyha nTuiia cenmia Koje Cy 3uMoBase Ha ppaHIfyCKoj
obam). ,Epuka“ je, nxade, 610 3aKyIUbeHU OpPOX M yje[HO IpefMeT BUIle-
CTPYKMX IIOC/IOBHUX MHTepeca (MHTepec KOMIIaHMje Koja cnopydyje HadTy,
KOMIIaHUje KOja je IpeBO3M 1 KOMIIaHuje Koja je Hapydyje u npuma). Opan-
IIyCKM CypoBu cy (110 mpubaB/beHOM MUIbely EBpoIckor cypa mpasge —
ECII) mpecyaum fa cy 3a LITETy OATOBOPHMU, IOPeN caMor OpOJOB/IaCHNKA 1
KOPMCHMK (3aKymall) TaHKepa, HaTHa KOMIIaHUja MCIOpy4mIal HadTe, Kao
¥ opraH (IIpaBHO JIMIle) KOjU je TAaHKEPY Jla0 yBeperwe o miosuadenoct. >t
[IpaBHM OCHOB 3a OBaKBY IIpeCyRy CY[OBU Cy HAIIIM Y IIPaBUIy ,,3arahuBay
raha“ koje je jacHo eduHMCaHO y CeKYH/JTapHOM 3aKOHOAABCTBY EBpormicke
yHuje, unju je GpaHIlycKa YWIaH U 4uje je mpomuce ob6aBesHa fia IpUMemyje.
MebyTtuM, omMax HakoH HOHOLIema oBe mHpecyne (2008. rogmua) mode-
JM CY Jia ce CTaBjbajy NPUIOBOPU HEHOj JIETATHOCTH, C 003MpOM Ja je Io
Konenumju o rpabanckoj ofroBopHocT Kojy je PpaHIiycka patudukopata
jeAMHO OATOBOPHO NMLie OPOTOBIACHMK KOji 61 ce eBEHTYaIHO, KacHUje, MO-
Tao perpecupaTit ofi, y 0BOj Ipecyan, ocyheHux nuia.

KipyuHy aprymeHTanmnjy y Ipuaor Cy>kuBoTa KOHBEHIIMjCKOT peXXuma
u pexuma Jlupextuse EBporicke yHuje o sarabemy,” mamu cy dpaHiyckmn
HpaBHMIM KOjU Cy TBPAMWIM Ja OJHOCHA AVPEKTMBA IIpefCTaB/ba JOfaTaK
(eHI7L. supplement) Ha KOHBEHIMjCKY, OTPaHNYEHY, OATOBOPHOCT OPOJOBIAC-
HIUKa. [lakie, BUXOBO je MUIbEIbE 6110 ,,la TaMO Ihe ca HaKHAlOM cTaje
KOHBEHIIVja, JUPeKTUBa IpoayXasa (HacTaB/ba), a Unb je #a ce omrehena
cTpaHa mTo MOTNyHMje obemTeT.”S TakBuM TouMarbeM cTBapu nsberasa
ce cyko6 (xommsmja) UCK/bYUyjyhux mpaBHMX pexxyma. 3Ha4ajaH apryMeHT

24  Epwuka je 6110 TaHKep IIpM 4MjOj Cy OPOLOTPaiiby 1 IIpeNpaBKaMa IPYIo KplileHa IIpaBy-
Jla CTpyKe U 4Mja je mocafa 611a HeCTPydIHA U HEMCKYCHA.

25 Directive 2006/12/CE of 5 April 2006 on waste, art. 15 (konoxBujanHu HasuB Waste
Framework Directive). Bup. N. de Sadeleer, ,,Liability for Oil Pollution for Waste Manage-
ment: The Polluter Pays Principle at the Rescue of the Victims®, Journal of Environmental
Law, 6p. 21(2)/2009, ctp. 301.

26 Yak je n npe soHouIema KouBeHIMje o rpal)aHCckoj 0IrOBOPHOCTY YOUEHO [1a PEXIM YBe-
IeH mboMe (ca mofanyMa 06aBe3HOr OCUTypama U yCTaHOB/bewa MehyHaponHor dponpa)
Hehe 6uTH [OBO/BAH fla HAJOKHAIM LIEIOKYIIHY MaTepujaIHy WTeTy (O eKOIOLIKOj IITe-
TU U Ja Ce He TOBODY, jep je OHa, y IPUHIMIY Hempoliemusa). Hajoosu npumep 3a to
je cny4aj , Torrey Canyon® 4mja je mpoliereHa 1reTa 6ura oko 14,5 Mmunnona ¢yHTH, a
BPEHOCT OCUTYparba Y OHHOCHOM CIy4ajy 6ma je 6,5 MuinoHa GyHTu. JJakie, YnTaBUX
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y TpWIor mapasesHe IpUMeHe IOMeHyTe AupeKkTrBe ca KoHBeHIMjoM O
rpabhaHckoj ogroBopHoOCTH, U3HeO je ¢ppanLycku npaBHUK Koko (¢p. Kokott)
y TO BpeMe jaBHU npasoOpanunain. OH je TBpauo ga Polluter pays Principle
¥IMa OIpaBJame y TOMe LITO Ce He MOXKe CMaTpaTy LITeTHMKOM caMo 6po-
TOBJIACHUK Ca 4Yijer TaHKepa ce u3naa HapTa, Hero 61 OATrOBOPHU Tpebanmu
ma 6yay u nmpousBobad HadTe, mbeH mpogasan 1 Kynai. Opa nuia 6u Tpeba-
na fa 6yny OArOBOpHA jep ce Hajase y ,y3pOYHOM JIaHIY  HapTHe He3rofe
ca O6pOJOBIACHMKOM, @ Ka0O MPETXOHN ,,Ap>Kaolu“ KoHKpeTHe HapTe. OHU
cy 6w (v cy Mopamu fa O6yLy) CBeCHU Jja CBOjOM Y/IOTOM JJOIPMHOCE Ha
HeKJ Ha4yyH noBehaBamy OIACHOCTY IO XMBOTHY CPeAMHY U fa, Gaur 360r
Tora, Tpeba a Oymy TpeTMpaHM Kao Mpefy3MMaoll ONACHMX AeIaTHOCTH,
MaKo Cy BUXOBe pajibe (Y Y3pOYHOM JIaHIly) YHEKOIMKO yia/beHe Off IITeT-
He nocnepuie.”” C 063upoM Ha mpaBuio ,3arabusau mraha“ oBa nmuma cy
OZITOBOPHA, jep je CBAKO Off HUX CTBOPKO (MHAYKOBAO) [1eO PU3MKa KOjI je
IOLHMje peann30BaH y BUAY HadTHe Mprbe.

VHave, cama mpupona o6jeKTMBHE OATOBOPHOCTH (OBJiE je TO CITy4aj
ca oarosopHourhy 3a ITeTy Of omlacHe CTBapy — Hadre) ) CBOjOj CYLITHHM
CaJIpXXy OJITOBOPHOCT 3a CTBOPEHM PU3MK O] OMAcHOCTI.>® Ha Tom mpasiry
IpaBHOT pe30HOBama Cy 6umm u ppaniyckn cysoBu u EBporcku cyn mpas-
ze.

IV O6aBe3Ho ocurypame o OATOBOPHOCTHI

1. OcHOBHe KapaKTepHCTIKe

KonBeHnyja o rpahaHckoj oATOBOPHOCTY YBOAY MHCTUTYT 06aBE3HOT
OCHUTypama Off OATOBOPHOCTY 3a INTeTe Of M3/MBamba/M3banyBama Hadre.
Ocnurypame je o6aBesHO 3a OpooBe Koju mpeBose Buire o 2.000 ToHa Ha-
¢dTe Kao TepeT M OHO Kao TAaKBO 3a OBe OpOJOBe IPEACTaB/ba HEONXOIHU
YC/I0B 3a fobMjabe yBepema O INIOBUIOEHOCTH, OJHOCHO, ¥ OfICYCTBY OBaK-
BOI' OCUTypama CBaka Ap)KaBa WIAHUIIA KOHBEHIMje MoIna 6u ma opbuje
TaKBOM OpOJy y/lasak y CBOje TepuTOpujamHe Bofje (MyKy, NPUCTaHMINTE).
ITocTojameM 0OBaKBOT OCUTYpamba (07 OIFOBOPHOCTH) OAKIIABa Ce MO3NIHja
omreheHe cTpaHe, jep ce MOXKe OOpaTUTU AUPEKTHO OCUTypady y CIydajy
HacTaHKa ,HadrHe mrrete’?” Ocurypad y TOM CIydajy MMa BP/IO CIMUHY

8 mummoHa GyHTH je ocTano HeHaokHabeHo. Ta YnmeHnna Haj6o/be TOBOPY y IIPUIIOT
[IpUXBaTamby MpaBuWia ,3arahusau mwraha® Bup. N. A. G. von Borries, Has. geno, cTp. 7.

27  N. de Sadeleer, nas. geno, ctp. 304.

28  Buiue o Tome Bupietu ko M. Kapanukuh-Mupuh, ,,KpuBnuiia kao eTYKY W TEXHUYKI
nojam, Ananu Ilpaenoi gaxynitieiia y beoipagy, 6p. 1/2008, ctp. 181-193.

29 VcroBpeMeHO ce moOOJ/pIIaBa IO3WIMja BIACHUIMMA TaHKepa KOjM TUM IyTeM
AUCIIep3yjy PM3UK IIOTEHIMjalHe IITeTHOCTM HUXOBOT IIOAYXBaTa, a ca Apyre CTpaHe
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HO3NLNjy Kao U OPOJOBIACHUK, jep OfroBapa OrpaHMYeHO (Jo M3HOCA [0
KOT OfITOBapa M BJIACHMK TaHKepa), a MOXKe ce CIYXUTU u ocnobahajyhmum
pasno3nMa KojuMa 1 6pomoBIacHUK Moxe usbehn csojy ogrosoprocr. Illta-
BUIIIE, OCUTYpad 61 ce Morao ocnmoboauty obaBese Ha MCIUIATY OCUTYpaHe
CyMe U [J0KasoM Ja je OpOIOBIACHNUK IIPOY3POKOBAO IITETY HaMepPHO WMIN
KpajiboM HenaxmwoM (eHrn. willful misconduct). Ca pmpyre cTpaHe, ocury-
pad ce He 61 Morao ocmob6oauTy ob6aBese Ha UCIUIATy HakHafie ourteheHoj
CTpaHMU JOKa30M CTedaja M1y, IaK, IpecTaHka OPOJOBIACHUKOBOT IIPABHOT
cybjektuBuTeTa. Y CYLITMHM, MHCTUTYT OCUTypama Off OfTOBOPHOCTM 3a
OBaKBe M CIMYHe CIy4ajeBe, yIpaso, u mocroju. Takohe, ocurypau He 6u
Morao fia ce ocnobonn ob6aBese Tako To 61 omteheHOM MCTaKao MPUroBo-
pe Koje 6M MOrao MCTMIATV CaMOM OPOJOBIACHUKY KaO YTOBOPHOj CTpaHM
3 yTOBOPA O OCUTYPAIbY.

Cprickn 3aKoH 0 IOMOPCKOj 1 yHy Tpauioj miosuab6m (3ITYII) y oBom
TIOITIeNy JOCTIeNHO IpyuxBaTa peliema KoHBeHunmje o rpabanckoj oarosop-
HOCTH. Bpeny momeHyTH 3Hayaj pellera OBOT 3aKOHA IO Hallle YHYTpalllibe
BOJle, HAPOUNTO y CMUCTY 6pofioBa Koju mpeBose Mame off 2.000 ToHa Ha-
¢1e kao Teper. OBU 6POLOBYU Ce He MOPajy OCUTypaBaTy Off OATOBOPHOCTH,
a BepoBarHOha nma he m3asBatu wmTeTy HMje Mara 300r TOra IITO IpeBO3e
Mame KOMM4uHe HapTe O TPaKeHNX 3a 00aBe3HO OCUIyparbe OpomoBiac-
HuKa. UnmeHnIa fa cy yHyTpallme Bofe (peke, jesepa, Kanamu) y Cpouju
Mamer IPOCTOPHOr 00yXBaTa, HETO MOpa M OKeaHM, jaCHO TOBOPM Y HpH-
JIOT OMACHOCTM Off IITeTe KOjy MOTY M3a3BaTyl TAaHKEPYU Marbe HOCHBOCTH.
IbuxoBo HeocurypaBarme BOAy OIAcHOCTU off HeMoryhHocTu ob6emrehema
omTteheHux cybjexara, a ycies, MHCOBEHTHOCTY OPOJIOB/IACHNUKA.

Ha kpajy msmaramba O OCHOBHMM KapaKTepUCTMKaMa OBOT MHCTH-
TyTa, Tpeba moMmenyTu na KoHBeHuuja o rpabanckoj oproBopHocti (kao
u cpucku 3IIVII) He mpaBu pasnuKy y MeTORy OCTBapuBama 06e3bebherma
omreheHNKOBYX OJIITeTHUX 3axTeBa. To o6e3beherme Moxke 6MTH KIaCMYHO
OCHTypambe Ofi OATOBOPHOCTH, /i U O6UI0 Koje ApYyro (puHaHCHjCKO CUTyp-
HOCHO CPEfICTBO, IIOJ] YCTIOBOM fia je 6e3yclIoBHO U Heomosuso. Ty cmapajy,
Hapo4uTo, 6aHKapcke rapanuuje u jemcrsa Mehynapopuux (o6emrehyjyhnx)
dbonmosa.

2. Inckycuje noBogoM yBohema 06aBe3HOT OCUTypamba
0f], OATOBOPHOCTH

[IpunukoMm yHolelwa OoBOr MHCTUTYTa Yy KoHBeHIujy o rpabaHckoj
oprosopHocTit (1969. rop.) Bnagana je »xuBa pacipaBa Mebhy mpucyTHUM

0CTajy MOTMBUCAHM Jla HACTaBe Ca TPAHCIIOPTHOM JleflaTHOIINY, jep ca co6oM MMajy co-
JIMAPHOT [Y)XXHUKA Y cay4ajy mrere. Bup. I1. llynejuh, ,3arahusarme xmuBoTHe cpennte
u ocurypame, IIpasnu xueoi, 6p. 11/2000, ctp. 471.

64



10-12/2012. Caetncias Jaukosuh (cTp. 52-71)

meneranujama. [luckycuja je mmana 3Hadaj noce6HO 360T TOra LITO je IpH-
HyIZHO yBODeme OBOI Tuma ocurypama y MehyHapogHM NpaBHM pexuM
OM/I0 IPAaKTUYHO HOBO pellerbe, jep Kao TaKBO Huje ITOCTOjalo HUTHE, OCUM
y peryaTuBM HaKHaje HyK/IeapHUX IiTeTa.” 3acTyNMHUIM OBAKBOT CTaBa
0 00aBe3HOM OCUTyparmy HapOYUTO Cy MCTULAIN A HPUHYAHU KapaKTep
OBe YCTaHOBE BOMAM TapaHLMjy HaKHaje IITeTe, OFHOCHO fa IPeAcTaB/ba
CBOjEBPCHO jeMCTBO 6POOBIACHIUKOBE CONBeHTHOCTH.>! TO 611, 1O HIUXOBUM
peurimMa, 610 HEOIIXOLHY MPERYCIOB OCTBAPMBaY MPaBHE CUTYPHOCTH (13-
BECHOCTM) Ha II0/by HaKHaJfie eKonowmkux mrera (ox Hadre). IIporaronn-
CTU OBOT pelllera Cy CMaTpaay fia 61 00aBe3HO OCUTYparbe y KyMy/lalyju
ca 00jeKTMBHOM OAroBopHoIIhy OpofoB/lIacHMKA HOBEO, IPAKTUYHO, IO
HemoryhHoCTM fa mTeta He Oyzne HagokHabheHa.

Ho, ympaBo cy cyXMBOT OBUX MHCTUTYTa (00aBe3HOI OCUTypama
Ofi 00jeKTMBHe OATOBOPHOCTM) ApYre Ap)KaBe cMarpaae OGeCMUCTIEHUM U
HeCIojuBMM. XO/IaH/CKa feneranuja je 6uia npoTuB 06aBe3HOT OCUTYpalba,
jep je cMmaTpana fla OHO MCITyHaBa CBOjy CBPXy CaMO KOJ OCUTypama Of
cy6jexTuBHe, a He U Off 06jeKTUBHE OJTOBOPHOCTM GpofoBmacHuKa.’? Xo-
JIAaHJICKO 3ay3UMalbe 3a MOCTOjalbe 00aBEe3HOT OCUTypama — CaMO aKo 6m
OpOJOB/IACHNK OfTOBApa0 MO OCHOBY KPMBMIIE, IMAJIO je OIIpaB/iabe y TOMe
mWTO OM Tako M caM BJIACHMK OMO MOTMBUCAH Ha IIPMMEpPEHO IIOHAIlarbe
(mpunukoM MIOBUAOGEHOT MOAyXBaTa), jep 61 caMo y TaKBUM CIydajeBUMa
OCUTypame [IeNI0BAI0 3AIITUTHUYKY Y HEroBY KOPUCT (CIMYHO MUIIBbEHhe
je umana u generauyja Hopsemke). CynporHo, yKonuko 6u mocrojano oba-
Be3HO OCUTypame Off 00jeKTVMBHEe OATOBOPHOCTH, OHAA OU, IO MUIUbEHY
XOJMaHJICKe Jieferanuje, OpOZOBIACHUKY OMJIO CBejeJHO KaKo ce ITOHAII], jep
he y cBakoMm cny4ajy 6urty samruhen of ogroBopHocTi (y €eKOHOMCKO]j Hay-
1M OBa TI0jaBa je MO3HATa Kao MOPATHM Xasapy).”> OBaj MPUTOBOpP XOMAH/I-
CKe Herneraruje je 610 3aucTa ONpaBAaH U Aa OU ce OTKIOHWIM HeJOCTaL
Ha Koje IIPUIOBOP OIIOMUIbE, MOPA0O Ceé HAauMHUTH KomIpomuc. Kommpo-
MIJIC Ce CacTojao y TOMe Jia Ce MIIAK yBelie OCUTypame Off 00jeKTUMBHE OfI-
TOBOPHOCTH, a/IM Jla KPMBMIIA, IIPM TOM, 3a[ip>KI CBOj IIpaBHMU 3Hauaj. To je
YUMIbEHO TAKO LITO je ocurypady omoryheHo ma ce ocmobopm o6aBese Ha
UCIUIATy ocuUrypaHe cyMe (Tj. HaKHaje IITeTe), YKOIMKO JOKaXKe fia je IITe-
Ta HacTaja ycIef JOMO3HOT (HaMepHOT M Kpajibe Hela)K/bMBOT) IIOHAIIAbA

30 O ocurypamy Of HyK/IeapHUX IITeTa IPOY3POKOBaHNUX ca OpofoBa BUAeTy Bulle Kop, b.
Jakaua, Yybenux tinosugbenoi ipasa, 3arpe6, 1979, ctp. 383.

31 OsaxkaB cTaB cy 3aysene nmoce6Ho fenerainyja bpasuna, Janana, IlIBencke, OpaHiycke,
Wpcke, Pymynuje u Ipuke.

32 W. Hui, Civil Liability for Marine Oil Pollution Damage, Kluwer Law International, Neth-
erlands, 2011, ctp. 91.

33 O yruiajy ocurypama Ha IOHallalbe yYeCHNKa Ha TP>KUINTY BuAeTy Buile kom M. Jla-
6yc, Ocnosu exoHomuje, 6. u3name, beorpan, 2006, ctp. 397.
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OpopmosnacHuKa. [lojenyHn ayTopm cmarpajy jga oBakaB KOMIPOMMC BOJY
Ka ypylIaBamy CaMOrl peXXuMa OATOBOPHOCTM M HaKHAfie, jep H03BO/baBa Ia
ce JJOTOAiM cUTyaluja fia yciey GOMO3HOT MOHAMIAba 6pO,T.[OBIIaCH]/IKa34 Oyne
UCK/bydeHa MoryhHocT omteheHe cTpaHe Ja ce oOelITeTH 3aXT€BOM IIpeMa

ocurypauy.”

V Mehynapoguu o6emrehyjyhu ¢pong

1. Victopujcku ocBpT

Honocuonyu Kousenuuje o rpahanckoj ogrosopuoctu (1969. ron.) cy
O cBecHM Ja 61 ycaM/beHO IPNCYCTBO OBe KOHBeHIMje y MehyHapogHoM
IPaBHOM CHICTeMY TOBOAMIIO 10 TOra fa omteheHa cTpaHa y cnyd4ajy HadpTHMUX
KaTacTpoda Oyme camo memuMuyHo obemrteheHa (jep, je M cama oAroBOp-
HOCT OPOJJOB/IaCHMKA, MAaKO 00jeKTVMBHA, OrpaHNYeHa Ha ofpeheHn maHOC).
3aTO Cy NpUIMKOM JOHOIIEHAa NOMEHYTe KOHBEHIMje moHemu Pesomynmjy
IyTeM Koje Cy ce CaIlaCiIi Jja y JOITIEFHO BpeMe JOHeCy KOHBEHIM)Y Koja
he ycranoButn QoHyp mopmatHe HakHazie omreheHUM cy6je1<TI/[Ma.36 ['maBHa
usieja oBe Pesonmyiuje je 61mra fa OATOBOPHOCT 3a IUTeTe M3a3BaHe HaTOM
He Tpeba Jja CHOCM caMO IIPeBO3HMYKA MHAYCTpMja (y HAIleM CIyd4ajy IUIo-
BU/I0€HN TpaHCIIOpTepH), Hero 61 yheo y obeurrehuBamwy Tpebana ga ysme
u cama HadrHa mHAycTpUja. Ha Taj HaumH Ou ce TONIPUHENIO OCTBApUBAKY
npaBmnia ,3arahusay maaha“ (1j. ma mrahajy HakHagy cBu Koju uMajy yne-
na 'y sarahuBamy HadToM). CxomHO 0BOj Pesonymnmju norera je Konsenuuja
0 ycraHOBbewy MebyHapopmHor obemrehyjyher ¢onma 3a HakHaje miTe-
Ta PO3POKOBaHMX HapTOM Koja ce mpeBosu 6ponosuma.”’ KoHseHimja o
ycTaHOB/belY (OHAA je DOXKMBeNIa CBOjy HajBaKHUjy Mopmuduxanmjy 1992.
rofivHe Kajia Cy joj IMpoLIMpeHe TpaHule " 3a obemrehnBame xpraBa Hag-
THUX KaTacTpoda (Kao M IpoLMperme TepUTOPMjaTHOr 0OyXBaTa JejcTBa
®oHjia 1 Ha ITeTe KOje Ce IOTONle Y MCK/bY4MBOj eKOHOMCKOj 30HM).> Ycrmen

34 Y cnydajy HamepHOr (WIKM Kpajibe HEMaXK/BMBOT) M3a3MBamba LITETe, GPOJOBIACHNK 611
Tpebaso fa ofroBapa HEOTPAaHMYEHO, Tj. Tafja 6M M3ryOouo IpaBO Ha OTPaHMYM CBOjy
OJITOBOPHOCT.

35 N. Jovanovic, Has. geno, cTp. 260.

36  Enrn. Brussels Resolution on Establishment of an International Compensation Fund for Oil
Pollution Damage (1969) - y na/beM TekcTy Pesomynuja.

37  Eurn. International Convention on the Establishment of an International Fund for Com-
pensation for Oil Pollution Damage (Brussels 1971) — y paem Tekcty KoMBeHIpmja o
ycTaHOBIbeY (OH/A.

38 Op 1992. rop. rpaHuua je 6mna fo 135 MumMoHa crelMjaHuX mpasa Bydewa — CIIB
(enrn. Special Drawing Rights) Mehynaponuor MoHetapHor ¢opa, a of 2003. muMur je
nopactao Ha 203 munmnona CIIB.

39 O nojMy ucK/pyunBe eKOHOMCKe 30He Buety kox M. Kpeha, nas. geno, ctp. 343-346.
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CBeCTM O HempecTaHoM yBehaBamy HaQTHuUX IuTeTa (KakKo IO BPCTH, TaKO
u 1o Bennunuy), CkynurruHa GoHza, Kao HeroB BpXOBHM OpraH, HOHeNa je
2003. ropuHe IIpOTOKO O YCTaHOB/bEHY jOLI jeHOT, OZATHOT, (POoHMA (EHITL
Supplementary fund), xoju he npepcraBpatu JORATHY U3BOP (UHAHCHpaba
HabTHUX IITETA.

Op camor "Hactanka @onpa (1971. rog.) ma mo 2011. rogune, moroguse
cy ce 143 HadTHe Hesrofe Koje je DOHJ yCIIENIHO, HOAyLIe He y LeOCTH,
¢dbunancujcku canmpao. Peny6mmka Cp6uja je mocrana wian ®onpa 25. mMaja
2012. rom/IHe.41

[lIto ce Tnye PpunaHcupamwa camor PoHpa, OH ce PpUHAHCUPA U3 [O-
IpUHOCa [Ap)KaBa WIAHMIA YMjy IPaBHU CyOjeKTu yBe3y (Ipyume) BUlle OF
150 xmmpana ToHa Hadre y jennoj rommmn.*? Y crydajy IomatHor doHma
(2003), rpannua 3a HacTaHak wiahamwa gonpuHoca usHocu (1) MUIMOH TOHA
npumbeHe Hadre ropmmme. Hajsehm ¢uuancujepu ®onpa cy Jaman (ca
21,4 % ymena y penuan PoHpa Ha yBeXeHUX npeko 200 MMIMOHa TOHA
HapTe ropummbe), Pemrybmuka Kopeja (11,8 % ypema y ®onpy), Vranmumja
(11,6 %), n Xomanguja (10,6 %). Hajmamwy ponpmuoc cHoce CroBeHnja,
XpBarcka u Mahapcka (oko 0,1 % ynaena y cpencteuma ®ompa).*?

2. Kapakrepucrtuke ®onpa

Mebynaponun ¢onyp 3a HakHafgy wTeTe yciaen 3arabema HadTOM
(mae camo PoHJ) mpefcTaBba CBOjeBPCHY MehyHaposHy opraHmsanmjy ca
/beM Ja HafjokHabyje oHe HadTHe mITeTe Koje Cy ocTane HeHamoKHaheHe
npuMeHoM pexxuma Kouserje o rpahanckoj ogrosoproctu. ®oup ce du-
HaHCHpa U3 JONpUHOCA Ap)KaBa WIAHNIA, a 4Yija Ce BeJIMYMHA M3padyHaBa
IPOTPECUBHMM KPUTEPUjYMOM KOTMYMHE yBeKeHe HadTe.

®onp HayokHabyje MITeTy IO NPUMHLIMIY CYNCUAMjapHE COMUAPHO-
CTH, OJHOCHO HET0Ba CPEJCTBA Ce aHTaXY]y TeK II0 MUMOBUHCKOM UCIPIBY-

40  EHr. Protocol of 2003 to the International Convention on the Establishment of an Interna-
tional Fund for Compensation for Oil Pollution Damage (1992) - y naseM TekcTy [logaTHn
¢doup. VimoBrHcku Kanmauutety [logatHor GoHAA 3a HAKHA/Y LITETe 110 jefHOj HadTHO]
Hesropu usHoce 750 munuona CIIB.

41 3akon o morBphuBamy IIporoxoma u3 1992. rogumHe O MU3MeHaMa 1 [OIyHaMa
MebynaponHe KoHBeHIMje 0 OCHUBaWY (OH/A 3a HAKHAJY IITeTe IPOY3POKOBaHe Ha-
¢1om, ycBojere 18.12.1971. ropmae, wi. 30 ct. 3. JoctynHo Ha http://www.parlament.gov.
rs/upload/arcihe/files/cir/pdf/zakoni/2010/2218_zip, o, 18. ampuna 2012. ropuHe.

42 Tlorpe6Ho je ucrahm pa mpxaBe WwiaHNULe HeMajy ob6aBe3y IUlahama OBUX JOIPMHOCA,
HUTHU obaBe3y rapaHTOBama Ja he OJHOCHe JOIPMHOCE IVIATUTY IPUBPENHM CYOjeKTH
ca pesuJeHCTBOM y muMa. IbuxoBa o6aBesa ce MCHPIUbYje Y TaYHOM MHQOPMUCABY
Cexperapujata QPoHpia 0 KOMMYMHK YBeXXeHe (IpuM/beHe) HadTe Y jefHOj TORUHM.

43 Annual report 2011 of International Oil Pollution Compensation Funds, ctp. 11. [locTymnHo
Ha http://www.iopcfund.org/npdf/AR2011_e.pdf, op 18. anpuna 2012. ropuse.
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Balby OrpaHMYEHe OJTOBOPHOCTM OpPOMOBIACHMKA ¥ HETOBOT OCUIypada
(puHancujckor rapanta).** Mehytum, xaxo je Beh momenyto, u cam ®onp
je orpaHMYNo CBOja CpefcTBa 3a obemreheme HapTHNX KatacTpoda Ha 135
mumona CIIB mo nesrogm (op 2003. rog. Ha 203 munona CIIB). 36or mo-
Tpebe 3a moTnyHujuM obemrehnBamweM ocHoBaH je u lomathu poup unjn cy
JMMUTK 3HaTHO Bumm of ocHoBHOT ®Ponpa (mumur je 750 mummona CIIB),
a/m 4yje Cy WIaHMIe caMo ApkKaBe Koje yBose Buule of (1) MWIMOH TOHa
HaTe ropuIIme.

@onj, cBOjy IpMMeEHY Halasy HajBuUIle Y CIydYajeBMMa ITie PeXUM
KonBennuje o rpahaHckoj ofroBopHOCTM 3aKasyje, a TO Cy HUCKM TMMUTHU
OJITOBOPHOCTM GpOJOB/IACHMKA U JKe/ba 3a NOTIYHMjOM HaKHajoM. Takobe,
Ty Cy U CITy4ajeBU MHCOJIBEHTHOCTY HaBelleHMX cybjekaTa. Ca apyre cTpaHe,
®onp Hehe HajokHahMBaTH MITeTe HacTa/le 3a BpeMe paTHMX JiellaBamba W/,
IaK, IITeTe ca paTHUX OpoioBa 3a BpeMe MUpa, Kao ¥ YOIIIITe IITeTe HacTa-
e ca 6pofoBa y Ap>KaBHOj (jaBHOj) CBOjMHM KopuIiTheHe MCK/bYYMBO Y He-
npuspene cepxe.*’ Tume Gont 0CTaje KOH3MCTeHTaH pelllerby KonBeHnMje
o rpabaHCKOj OfTOBOPHOCTH, LITO je MOXK/ia ¥ JIOLIA OILMja, jep je PUSUK
HacTaHKa HaQTHUX KaTtacTpoda HapounTo nosehaH y BpeMe paTHIUX CykoOa.
Mosxpaa 6u 6uno cepcucxopuuje penreme ga OoHI CBOjUM CpefcTBMMA IO-
KpVBa )1 OBe IITeTe, C TMM IITO O6M My ce fla/Io IIPaBO ABOCTPYKOT perpeca
IpeMa Ap>XaBU YUji je paTHuU/jaBHM OPOJ IIPOY3POKOBAO LITETY.

Y norneny camux mreta koje PoHp HajjokHabyje, oHe ce Mory pasBp-
CTaTM Ha TPU II0jaBHA OOJIMKa:

— TPOILIKOBM IIpefy3uMaiba NPEBEHTUBHUX Mepa (preventive measu-
res)

- obemreheme 3a usrybmeny goour (compensation for loss of profit)

- TpoWKOBU peBuTanusanyje (oOHaBa/pamwa) HapTOM 3arabeHe xu-
BOTHe cpefinHe (reinstatement of environment).*®

Y TpolikoBe NpPeBEHTMBHUX Mepa CIajajy, Ipe CBera, TPOLIKOBM
yymrhema HapTHe Mp/be, KAaO M YOIIITe, TPOLIKOBU CIpedaBama HacTa-
Haka Behe mTeTe M [eKOHTaMMHALlMja YUTABOI IOApydYja. TpouIkoBu 3a
usry6/peny nobur ce HafgokHabyjy ,uHAyCcTpUju u rpahannma unju npuxonu
MIMajy CBOje M3BOPUIITE y eKCIUIOATallMju Mopa/peKa/jesepa, a Koje He MOTY
uckopumhasaryu 36or wuxose 3arahenoctu HaproMm. HajunycrparusHuju

44 Byule o IPMHIMIY CYICHVjapHe COMUAAPHOCTI Kao BumeTn kof M. Bacuwesuh, Tpio-
8uHcKo fipaso, 9. usname, beorpan, 2006, ctp. 379.

45  S. Baughen, Has. geno, cTp. 142.

46  Maria Petronella Elizabeth Verwey, Liability for Oil Pollution Damage: An Anglo - South
African Comparison in the Light of the International Dispensation, North — West Univer-
sity, Potchefstroom, 2005, ctp. 11.
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npuMep 3a oBO cy pubapu koju 36or saraheHocTu Bope HadTOM HeMajy
MoryhHocTi f1a ocTBape npuxope (ynosom pube). Tpehn o6nmk mrera, mire-
Te 3arabera XMBOTHe cpefyHe, HAaKHaDyjy ce caMO YKOIMKO VX je MMOBMH-
ckn Moryhe mspasutu (IpoueHnTH), ¢ 063UPOM fAa Cy BPJIO 4eCTO VIMOBVH-
CKJ HeIpoLieBe.

VI 3akpyyak

Ha xpajy memokymHOr focafalliiber M3jarama IOTPeOHO je M3HeTH
OlleHy mocTojeher pexmma HakKHaje IITeTa IPOY3pOKOBaHMX HadroMm ca
Opopa, Kao U NpemIoXuTy Moryhy mpasall fa/ber pa3Boja ¥ yCaBplIaBarmba
IIpaBHe perynaTuse.

ITocTojehm pexum HakHaje ,HapTHMX IITETa" je MONPWINYHO 3aJ0-
Bo/baBajyhy, Hapouuto mmajyhm y Buay epuKacHOCT y CUCTEMY MCIIaTe
HakHafia omreheHnM cy6jexkTnma. Takobe, kao ImpaBo pelleme MMoKasano ce
U npenBubame BMUIle y3aCTOITHO OATOBOPHUX Cy0jekara 3a OBy IUTeTy Ha
HNpUHLMINMA KTacu4He comuaapHocTu (n3Mely 6pofoBIacHKa M BHEroBor
OCKTypaBada Off OATOBOPHOCTM) ¥ CYICHUAMjapHe comupapHocTu (u3meby
6ponopmacHuka (ocurypasada) u Mehynaponnor o6emrrehyjyher donpma).
OpnroBopHoCT 6e3 003Mpa Ha KpMBHUIYy KOja je HaMeTHyTa Cy0jeKTy Ofro-
BOPHOCTM O1JIa je HEOIXOfIHA M3 pasjiora IITO je HadTa Kao IpegMeT IIpe-
Bo3a (a 1 MHaue) omacHa cTBap. Beh y BpeMe foHoOIIewma IpBe KOHBeHLUje
(1969. rop.) Koja je OBy MaTepujy perynucaia, CTAaHAAPAHU OCHOB OATOBOP-
HOCTH 3a IITETY Of OMJIO KOje OIlacHe CTBapM/[ellaTHOCTI 6uIa je OAroBop-
HOCT 6e3 003upa Ha KpUBUILY, IIa je JOHOCHOLVMAa OJHOCHEe KOHBEHLuje
OBaKaB TUIl OATOBOPHOCTM, YIIPaBO, 01O MMIIEPATUB Y PETyINCarby OBUX
APYWITBEHUX OfHOCA. JenmHa Beha 3amepka Koja O6M MoIa fla ce MCTaKHe
KOHBEHI[VIjCKVM PeTyJIaTOPHUM pellewmuMa 611a Ou Ha ITaHy Kpyra Ofiro-
BopHux ymua. I[Tocrojehn mehyHapogHu pexkxum Kao OfrOBOPHO JIMIe BUAU
VICK/bYy4YMBO BJIACHVKA TaHKepa KOjuM ce mpeBo3n Hadra. Kako 6pox, kao
IpefMeT npaBa (a y HeKMM CIy4ajeBMMa U Kao Cy0jeKT mpaBa), MOXe OUTH
IPOXXeT MHOTOOPOjHMM MHTepecMa PasINYUTHUX JIUIIA, TAKO je HellpaBefl-
Ho onTepehmBaTy oprosopHoihy (3a mrere y Be3au mpeBo3a HadTe) jeANHO
HeTOBOT B/IACHMKA, a He 1, Ha IIpUMep, BberoBor 3akynia. OBakBo Cy>KaBarbe
KpyTa OATOBOPHMX JIMIIA je IIOCeOHO HeNpaBUYHO Kaja je 6pox 61o mop 3a-
KynoM (WM KyIybeH y3 (pMHAHCUjCKM JIM3UHT), a caM OpPOOBIACHUK 610 Y
HOTIYHOCTY M3BaH HeroBOr MpaBHOT 1 (akTuykor uckopuirhasama y I10-
BU/I0€HOM IIO/[yXBaTy.

IIITo ce Tnye came moryhHocTi fia ce noctojehu mehyHaponuu pexxum
HakHafie HaQTHMX IITeTa ycaBpluy, pellere Tpeba TpaxxuTu (Iopex usHece-
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HIIX pellierba 3a POLIpame KPyra OATOBOPHMX CybjekaTa) Ha IIJIaHy y/Iarama
y Hay4YHa MCTpaKuBama Koja 61 MMaja 3a Lib OTKpUBambe HOBUX METOAA
HOTIIyHe 1 O/aroBpeMeHe JleKOHTaMMHanuje HadToMm 3arabeHor moppydyja.
OsakBa pelerma 61 MoOITIa Jja ce peannsyjy y3 momoh rnpaBHor o6aBe3uBama
KOMIIaHUja, Koje ce 6aBe ca HapTOM (Hakie He camo mpepabnBauka, Hero u
TPaHCIOPTHA MHAYCTPMja), Aa ie0 CBOT MpoduUTa OfiBajajy 3a PpuHAHCKpatbe
HAay4YHUX MCTPaKMBama Koja 61 3a CBOj IIpefIMeT MMaja ycaBpllaBame Me-
Toma pasrpajme Hadre.*” Tako 6u ce cTapom mpo6reMy HakHaje HadTHUX
IITeTa IOHYAVIO HOBO pellieibe, Koje 61 ra 3a pasnuky of nocrojeher, Mox-
ma y motyHoctu perunno. O6aBesyjyhu HadTHe U TpaHCIIOPTHE KOMIIaHuUje
Zia Of1Bajajy JOZlaTHA CPEAICTBA Y HAYYHO-UCTPAXKMBAYKe CBPXE, CTUMY/INCAIIO
6u ce u penraBame Tpeher areniujckor npo6nema, OFHOCHO KOMITaHMje 61 ce
Taja " TIpaBHO GOPMATHO ¥ CTBAPHO YYMHIIE APYIITBEHO OATOBOPHIM. '

Svetislav JANKOVIC, M.A.
Junior Faculty Member at the Faculty of Law University of Belgrade

SOME SPECIFIC ASPECTS OF THE CIVIL
LIABILITY FOR DISCHARGE AND SPILL THE OIL
FROM THE SHIPS

Summary

This work deals with some specific aspects of civil liability regarding the
oil accident caused by discharge and spill of oil by seas and inlands ships. The
main idea of the author in this paper is to try to explain and prove the genuine
legal nature of (strict) civil liability for the oil accident caused by commercial
ships. Although the Convention regime stipulated that only shipowner has had
responsibility for oil accident, the author’ opinion for this issue is opposite. He
has considered that besides shipowner, the liability person should be the opera-
tor of the ship. The reason for this viewpoint is found in fact that operator has
possession of the ship (and, also of the cargo oil) and therefore he has to bear
liability’ burden. The author concludes that although the operator is not regis-

47  Ha nopy HayYHUX MCTPaKMBaEba I0CEOHO 0XpabPYjy pe3y/ITaTu MIafyX CPICKMX Hayd-
HIIKa KOjU Cy Ha IIpary Aa mponaby cycraHIry Koja 61 3a Bp/Io KpaTKO BpeMe OTK/Iamarna
nocneguiie HadpTHe Mp/be ¥ Bomu. Ped je o T3B. ,oKfepaunma Hadre”. Bure o Tome Bu-
metu:  http://gdeinvestirati.com/edukacija-i-karijera/aktuelnosti/5804-najbolji-studentski-
naucni-rad-otkrio-bakterije-koje-razgradjuju-naftu, 19.4.2012.

48 M. Bacwsesnh, Kopitopaitiusro yipasmare: ipasuu acilexitiu, beorpan, 2007, cTp. 55.
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tered owner of the ship, he has real possibility to manage with ship and to influ-
ences to increased and decreased of transport’ risks.

At the end of the work, it would be explained the role of the International
Compensation Fund in the case of oil accident.

Key words:  shipowner, operator, strict civil liability, International Compen-
sation Fund.
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VIIK 347.798(497.11)

Cphan CTOJUJIKOBU'R, macTep
cyaujcku capaguuk Ilpuspensor cyna y Ilokapesiy

3AJTIOKHO ITPABO HA BPO1Y Y IIPABHOM
OKBUPY PEITYB/IMKE CPBUJE

Pe3sume

3anoxcHo tpaso Ha 6pogy Koje Hosepunay, ciliuye YKrUMKOOM Y YAUCHUK
6pogosa, be3 getiocecuje gy#Huka, Upegciiaspa CHBAPHOUPABHO CPegcilieo
o06e30eherva HOMPaNusara UPOUCIieKIUX U3 gylopouHux Kpeguitia 6pogapciisy.
Iosepuoyu pagu ogobpasarva Kpeguitia 6pogapcitiey 3axiiiesajy jacan UpasHu
okeup xoju um omoiyhasa epuxacro Hamuperve u3 tipegmeitia 3anoie. Cagauiroa
upaxca y upumeny 0801 UHCHIUILYTLA Y HAUleM TiPpasy yHena je gunemy ga nu je
J0360/b€HO BAHCYJCKO HAMUPerbe 3a7I0%HOT Tipasa Ha 6pogy aHanoiHoM tpume-
HoM 3axoHa o0 xuiloitieyy Kaga citiparke yiogope 08y 6pCitly Hamuperoa.

Kmyune peuu: 6pogapcitieo, obesbeherve tiottiparcusaroa, xuioiexa, mopiu,
BAHCYJCKO HAMUDEIbe.

I YBom

CaBpemeHo peuHo 6popiapcTBo y Cpbuju 3amodero je jour 1862. ropgune,

Kaja je no ykasy Kuesa Muxanna O6penosuha kymnbeH ox Pycnje mapo6por

»Lenurpan’, kako 6u ce 3aoBO/bIIIE IOTpebe TPAHCIIOPTA, YC/Iel pa3BLjarma

po6HO-HOBYaHe TpuBpefie Y Apxkasu.! Op rpanuie ca Mabapckom 1o Beo-

1 ITapo6pop Henurpap 610 je U Haul IIpBU paTHK 6pof Koju je kopuinheH y KOHaYHOM

ocnobobemwy on Typaka, [OCTyHmHO Ha aapecu: http://www.jrb.rs/index.php/sr/istorijat,
15.9.2012, cTp. 1.
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rpajia, Hapaje/IHO ca TPACOM €BPOICKOT ayTOIIyTa U JKeJIe3HIMYKOM IIPYroM
tede JlyHaB, IITO Taj IPOCTOP YMHM M3y3€THO BPETHUM 1 3HAYajHNUM Ca IIPH-
BpefHOr cTaHoBUINTA. To mOTBphyje unmeHnIa 1a je y IOC/IeNbO0] AelieHju
Ha IpocTopy y3 JIyHaB U y keroBuM pyOHUM He/IOBMMA MHBECTUPAHO BUIIE
o iBe TpehuHe CBUX cTpaHuX uHBecTHIMja y Cp6uju.>

Bpomorpanma mHpencTaB/ba 3HauajHy OOAcT Hallle HpuBpefe 003M-
POM Ha BPEJHOCT M3Be3eHUX OpOfoBa y HMPOTEKIMM ropyuHama.” Bramajyhe
CBETCKE €KOHOMCKe 1 (MHAHCUjCKe OKOJTHOCTU YCJIOB/baBajy OpomapcTBO U
Opomorpamy fja KOpUCTe TyropodHe Kpenute, Behnx msHoca, kKako 6u ycren-
HO 06aB/ba/M CBOje JIEMATHOCTY TIpeBo3a M M3rpajme 6ponosa.’ Kpemuro-
pu pagu ogobpaBama 3ajMoBa Behyx M3HOCA Tpake aJieKBaTHe rapaHIjyje 3a
Bpahame ncTux, Te ce y obnactu 6pogapcTsa 1 6poforpaame KpeguTHIM I10-
BEpMOLVIMA 4eCTO IpyKa obe3behere cTapbameM OpoIOBa MOJ, 3aJI0TY.

Teopujcka AycKycuja O 3Ha4ajy MOKpPEeTHE XUIIOTeKe Ha PeYHUM Opo-
[OBMMA Y HAllleM IIpaBy OTIIOYeNA je TPUJieCEeTUX TOAMHA IIPOLUIOT BeEKa,
HaKOH 4era je M JOHera Ypefba o CTBapHMM IpaBMMa Ha Opopy 1 Io-
MOpPCKMM IpUBUJIETHjaMa, Koja je omoryhmma craBpame OpomoBa IIOf,
xurotexy.” CTBapHa TipaBa y morieny 6poaosa aanac ypebyje nam 3akon o
TIOMOPCKO]j ¥ yHYTpaiboj mroBunbéu.® Mako je obesbeheme morpaxkipara
KOHCTUTYMCalkeM 3aJI0KHOT IIpaBa Ha OpOAy peryamcaHo 3akoHOM O

2 IlpeBo3 pobe JlyHaBOM M JlaHAC MMa BeNMKM 3HAYaj 3a HALIy NpUBPeRy 063MPOM Ha
mwioBHM myT Jynasa op Hemauke ma go IpHor mopa. YKynHa Jy>KuHa yHYTpalImbux
noBHMX myteBa y Cpbuju msHocu oxo 1680 kM., ZOCTyIHO Ha agpecu: http://www.
dunavskastrategija.rs/sr/? p=45, 20.9.2012, cTp. 3.

3 BpemHOocT m3Be3eHuMX OpofOBa y IPOLUIOj TOAMHM M3HOCH OKO 25 MIINOHA eypa,
IOK je IIpe TpM TORMHE BPENHOCT M3BO3a OPOMOBaA [OCTHUINA M3HOC OF 6/m3y 90 Mu-
noHa eypa. CTaTUCTUYKY NapaMeTpy 0bjaB/beHM Cy ¥ AOCTYIHM Ha ajpecama: http://
trzistesrbije.com/uvoz_izvoz.php?proizvod=793; http://www.rts.rs/page/stories/sr /story/13/
Ekornomija/1155560/ Tone+izvoz+brodova. html, 15.9.2012.

4  TIlpaBHu cucreMu ca 6O/BMM IIPaBHUM OKBMPOM 3ajiore Buile he moromosaty pasBojy
KpeAuTHpama, ITO je 3HaYajHO, 003MPOM fia KPEAUT IPeCTaB/ba OCHOBHU MHCTPYMEHT
TP>KUIIHe IpUBpefe, Koju oMoryhasa fia ce y HaHALIBUIM YHOTPeOU CyTpallliba Bpef-
Hoct, Buf. Mmmour JXKuBkoBuh, AkyecopHocili 3anoiHux ipasa HA HeioKpemliHOCHiU,
beorpapn, 2010, cTp. 13-15.

5 Bup. ViBan Crojkouh, CraBko CrojkoBuh, Xuiioiiieka Ha peurnum 6pogosuma y crosem-
ckum gpmasama, noceban orucak us IlpaBocyba, Beorpap 1933, cTp. 4 u fame. Ypenba
KpapeBute JyrocmaBuje 0 CTBapHMM IpaBMMa Ha OPOAY U IOMOPCKUM HpVBUIErMjaMa
moHera je 1939. ropuHe. 3a mweHO cripoBohere 1940. ropyre foHete cy Tpu nparehe ypen-
6e u To: Ypenba o ymucumMa CTBapHUX IpaBa Ha 6pony, Ypenba o yCTpOjCTBY yIMCHUKA
6pomoBa 1 Ypenba o M3BpLIEHY, OCUTYpalby U IPUBpeMeHUM Mepama Ha Opopy. Bume
0 IOHOIIEHY OBUX ypenoy HakoH Kopudukanuje oe obnacty y Bumy OcHose fiomopckol
wmpiosaukoi 3aKoHuKa Koja je ynyheHa y CKyHMIITHHCKY IpoLienypy 1937. ronuse, anmu Huje
II0CTa/Ia 3aKOH, Buf. Buuko Xiada, ,Xumoreka Ha 6pofy y XpBaTCKOM IIOMOPCKOM IIPaBy ',
36oprux ITpasnoi paxynitietia Ceeyuunuwitia y Pujeyu, 6p. 2/2006, cTp. 849-851.

6  3aKoH 0 MOMOPCKO] U YHYTpaliboj mioBunou (Cryxbenu nucii CPJ, 6p. 12/98, 44/99, 74/99
u 73/2000 u Cryscbenu inacnux PC 85/2005, 73/2010 un 87/2011; narpe y Texcry: 3ITVII).
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IIOMOPCKOj ¥ YHYTpPallb0j IIOBUAOM Yy HAIIOj KPEAUTHOj IPaKCU IOCTOjU
TEHJIEHIIMja MHJVPEKTHe IpyMeHe 3aKOHa O XUIIOTeUyu' Ha ClydajeBe
3aymarama OpOJIOBa, jep je OBMM 3aKOHOM JIO3BO/EHO YroBapame BaHCY[-
CKOT HaMupera XUIIOTeKapHor mnosepmoua. Ilpegmer papma jecte mpakca
3a/arama pevyHux 6pofoBa, Koja je jeflHaKo IPUMEH/bMBA (I/ICTOBpeMeHO u
TOTEHIMjATHO TPONIMPUBA) U HA 3ajIarame MOMOpcKux 6ponosa.t Cmarpam
Jla OBaKaB HAuMH 3ajIarama 6poJoBa Huje y MOTIIYHOM CK/Iajly ca HAIlUM II0-
3UTMBHUM IIPaBOM, WITO hy m3noxutn y cnegehum nemosuma papa.

II 3anoxHo mpaBo Ha 6poay o 3aKOHy 0 IOMOPCKOj U
YHYTPalllh0j IIOBUAON

3aJI0)KHO IpaBO Ha OpOAy ce CXOQHO 3aKOHY O IOMOPCKOj U
YHYTpAIb0j INIOBUAOM MOXe cTehy 10 OCHOBY yroBopa, CyACKe OITyKe MIIN
HEIIOCPEIHO Ha OCHOBY 3aKOHa.

1. YroBopHO 3a/10)kHO IIpaBo Ha 6poxy

3IIYII oppebyje ma je yroBOpHO 3a/IOKHO IIpaBO Ha OpOAY IpaBoO
HOBEPHUONA [ia Ce HAMUPU U3 npojajHe IieHe Opoja OCTBapeHe CYHCKOM
npomajom.” YroBop 0 3amaramy 6poja je caMO MpaBHM OCHOB 33 CTUIAibe
3aJIOKHOT ITIpaBa, 003MPOM fla Ce TeK YIMCOM 3a/iore y YIMCHUK OpofioBa,
OIHOCHO y YIVCHUK OpOfiOoBa Y M3Tpajiibyl KOHCTUTYMUIIIE 3a/I0XKHO HpaBo.10
3akoHOfIaBall OBY BPCTY 3aJ/I0Te HUje Ofpearo Kao XUIIOTeKy Ha Opoay jep
10 CXBaTamby Yy BpeMe JOHOIIeHa 3aKOHA TPAaAMIMOHATHY Ha3MB XUIIOTeKa
3a OBy BpCTy 3ajiore Huje 610 y CKJIafy ca APYIITBEHUM BJIACHUIITBOM Ha
6pony.!! Jlonatau pasyor na ce oBa BpcTa 3ajore He ofipehyje kao xumoTe-
Ka MaKko 6pof ocTaje y Ap)KaBUHM 3a/IOTOJABIIA jecTe 1M 3aKOHCKO onpebheme
Opofa Kao IOKpeTHe CTBapy. -~ Y POMAaHCKUM 3eM/baMa PacHpOCTParbeHO

7 3akon o xumoreun (Cnymbenu inachux PC, 6p. 115/2005; game y dycnorama: 30X),
cTynumo je Ha cHary 4.1.2006. ropune, a y npumenn je o, 25.2.2006. rogune.

8  Kako Pemry6rnuxa Cp6uja He IIpeficTaB/ba IOMOPCKY 3eM/bY, OBa IIpaKca HeMa 3Hadaja KOf
3aj1arama NOMOPCKMX OPOJI0Ba, a/y 611 ce OHa Ha MCTY HAauMH MOITIA CIIPOBONUTH U KOJ
3aj1arama IIOMOPCKUX 6pofioBa. AKTye/THa IIpaKca 3ajlarasma 6pofioBa Huje 6¥a npefMeT
TEOPUjCKMX pacrpaBa, HUTY TOCTeNber yIIbeHNKa Koju ce 6aBM 3amarameM 6pofioBa,
0031pOM fia je U3faT Ipe cTynama Ha cHary 30X, Ha OCHOBY Kora je opMupaHa Ipakca,
Buj. Muoppar Tpajkosuh, ITomopcko iipaso, beoorpan, 2004, cTp. 35-47.

9 Yn. 237 cr. 1 3ITYIL

10  IIpaBo crmemoBarma ¥ IpaBO NMPBEHCTBEHOT HAMUPEHA CTUIY Ce YIICOM 3ajI0Te y YIINC-
HUK 6popoBa, By wi. 226 3ITYIIL.

11 Bug. B. Xna4a, Has. unanax, ctp. 851.

12 Oppen6om wrana 225 3ITIVII mpomycaHo je ma ¢y 6pop u 6poj y M3Ipajmby IOKpeT-
He CTBapu. Ypenba o CTBapHMM IIpaBMMa Ha 6pOAY M IMOMOPCKMM IIpUBMJIEIMjaMa U3
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je cxBaTame Ja ce CBaKO 0e3[p>KaBMHCKO 3a/I0)KHO IIPaBO HasVBa XMUIIOTe-
KOM, /I Pa3Boj 6e3ap>KaBUHCKe 3a/I0Te IOKPETHOCTH Kao IocebHe 06macTu
OTIpaBlaBa CyXaBarbe M0jMa XUIIOTeKe CaMO Ha HEMOKPEeTHOCTI. "

3akoHCKa JedUHMIMja 3aJI0KHOI IIpaBa Ha OpOMy CTaB/ba aKIjeHAT
Ha Hadeslo OGMIVjeTHOCTY Y IIOITIefy peanusanuje 3ajore. 3aI0KHO IMPaBoO
Ha Opomy MOXKe ce peann30BaTi MCK/BbY4YMBO CyAackuM myTeM. IToBepmary
HajIIpe y NMapHUYHOM IIOCTYNKY Mopa cTehy MSBpIIHY MCIIpaBy KOjoM ce
JI0Ka3yje OCHOBAHOCT ¥ BUCUHA IETOBOT IIOTPAKMBAHA, T€ IO CTULIABY M3-
BpIIHE JICIIpaBe MOXKe IMOKPEHYTH MOCTYIAK Ipofiaje 6pofia CXOTHO Ofpefi-
6ama 3ITYTL.* [TucnosurusHa open6a o MoryhHOCTM yroBapama omuje ja
ce IIOTpaKnBame 00e36eheHo 3a/10KHMM ITpaBOM Ha 6POLy MO>Ke HAMUPUTHI
nckopunrhaBameM 6pofia, BOAU MOPEKIIO U3 aHITIOCAKCOHCKOT IIPaBa, aln y
HallleM IIPaBy 3aJIOKHM MOBepuIall Hema opyanihera Kao IoBepual] Kof
QHITIOCAKCOHCKOT IHCTUTYTA tmortgage (MOPIMII) HAKOH CTHUIIamkba MOCesa Ha
6pony, 1a je oBa MoryhuocT cnabo xopumhena y mpakci. '

2. Cypcko 3a710)KHO paBo Ha 6pony

3IIYII je ypenmo m cTulame CYACKOT 3a/I0KHOT IIpaBa Ha Opomy y
IOCTYNIKY M3BplIewa U 06e3b6ehema morpaxmBama. VISBpIIHM IOCTYyNaK
nokpehe ce moBepmoveBMM IpPEJIOTOM 3a U3BpIIEHE JTY4YKOj KalleTaHWUju
KOja BOZIM YIVICHUK OpOZIOBa, y KOju je Opox umja ce Ipojaja TpaXKyl yIMCaH,
Koju ce npocnebyje Hagnexxnom cynay.  IIpemor 3a usBpuieme Mopa Hopep

1939. 1. u meHe mparehe ypenbe onpebusare cy 3amoxxHo IpaBo Ha 6POAY IO HA3UBOM
XUIOTeKa, BUA. Jenena Hukuesuh Ippunnh, ,PasBoj un yHudukammja moMmopckux mpasa’
Toguwwax Ilpasnoi daxynitiedtia y barwoj JIyuu, 6p. 31, 2007, ctp. 265-267; B. Xnaua,
Has. 4nanax, cTp. 850.

13 Bup. M. JKuskoBuh, AkuyecopHociil 3an0#HUX Upasa HA HeROKPeriHOCTU, CTp. 52. Bue
0 awIeMu fia /i je 3a 6e3P)KaBMHCKO 3ajlarare ITOKPEeTHMX CTBapy IIpaBUIHMjE KO-
puctuTu Hasus xumnoreka Buj. O6pen Crankosuh, Muoapar Opmih, CitisapHo ipaso,
Beorpap, 1999, ctp. 269; Muxamno Koncrautunosuh, Xuiioiexa na citioyu, Beorpap,
1932, cTp. 239.

14 Tlocrymak mpopaje 6pona ofpehen je onpendama ui. 920-1000 3ITYIL.

15 VIHCTUTYT CHUCTeMa OIIIITer IpaBa MOPIMII IMpPENCTaB/ba (QYHKIMOHATHY €KBUBAJIEHT
3aJI0>KHOT IIpaBa, aM PasiMKy M3Mehy OBVMX MHCTUTYTa IpefCTaB/ba UMIbCHUIIA Ja je
Mopruy OUAYLMjapHO CpefcTBO obesbelherma moTpakuBama. Buille o pasmnuyu OBUX
nucturyta Bup. Cphan Crojunkosuh, ,IIpobremn y peanmsanmju BaHCYACKE XUIIO-
TeKe y IpaBHOM cucteMy Pemy6muxe Cpbuje, IIpaso u tipuspega, 6p. 7-9/2011, ctp.
160-170; M. XKuskosuh, AKyecopHoCll 3an0HHUX (pasa HA HeloKpemwHOCTHY, cTp. 17.
Y cucremy ommrer mpaBa mobepuian (mortgagee) KOJ MHCTUTYTa MOPIMIL, KOju 3a
npenmer onrtepehema uma 6pox (ship mortgage) op TpeHyTKa IpeysuMama Opopa y
roceq, uMa cBa osrairherma Koja je MMao BIacHuK 6popa. Bup. Jacenko MapuH, ,,IIpaBHO
ypebemwe xunoreke Ha 6popny y Penybnuuy Xpsarckoj, IInosugbero siomopcko iipaso,
6p. 159/2005, cTp. 38, dH. 104.

16  Bup. wr. 920 3ITYIIL.
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OIIITKX IIOfaTaKa O IOBEPUOLY M MY>KHUKY CafpXKaTy M3BPIIHY UCIIPABY,
UCIIpaBe KOjuMa Ce JNOKa3yje IOCTOjalbe YTOBOPHNUX 3a/I0KHUX IIpaBa U Te-
pera, IpaBa Ipede KYHNOBVMHE KOja Cy yIUCaHa y YIMCHUK OpOfoBa, MOfa-
TKe O II03HATVMM 3aKOHCKMM 3aJI0KHMM IIpaBUMa Ha OpOAY KOju je IpeaMeT
U3BpIIEHa, Ka0 U M3BOJ, 3 YIMCHMKA OpOIOBaA KOjUM Ce I0Ka3yje CBOjHCKO
nipaBo Ha 6pony.!” Kajia cyn onece pelrterse KojuM ce 7103B0/baBa U3BPIIeHbe
npopajoM 6poga, o cy>k6eHoj myxHOCTH ofipehyje a ce To pememe 3abe-
JIeXU Y YIUCHUK OPOfI0Ba, OTHOCHO Jja Ce CIIpoBefie Iomuc 6popa, ako 6poz
HIje YIMCaH y YIIUCHUK 6ponoBa. 3abemexx60M moBepual CTude IpUCUIHO
CYACKO 3aJIOKHO ITIPaBo, jep Off MOMEHTa ymca 3abenexobe ImoBepuial mma
IpaBO IPBEHCTBEHOI HaMUpewa y OfHOCY Ha xuporpadepHe IOBepuole
u Oynyhe 3amoxxHe moBepuolle, @ OHA VIMa /IejCTBO U IPOTUB €BEHTYa/THOT
6ynyher Bracanka 6poma.'®

3aJI0XKHO ITpaBO Ha OpPOAY AY>KHUKA IOBEpPIUIAL] CYCKMM ITyTeM MOXe
crehu 1 nogHoOLIEemEM IpejyIora 3a 06e3behere Ha OCHOBY M3BpIIHE UCIIPa-
Be, KOje ce KOHCTUTYMIIIE YKIbYDKOOM Ha OCHOBY CYJCKe OJTyKe, OHOCHO II0-
IJCOM aKO OpOJ| HUje YIMCaH y YIMCHUK OpofoBa.” YcBajameM aKTYeTHOT
3akoHa 0 u3BplIewkY 1 06e30ehewy mpoumpen ge 00MM M3BPIIHNUX UCIIPABA,
Te je y UcTe CBpCTaH u yropop o xumoteun.” ITomasehu op ose oxpenbe
y HEKMM C/Ty4ajeByMa J0/1a3UIo je /10 MOIHONLIe A TIPesIora 3a 3aCHMBambe
3aJI0)KHOT IIpaBa Ha OPOAY caMO Ha OCHOBY yrOBOpa O XMIIOTeLM KOjUM je
JI03BO/bEHO BAHCYICKO HAMUPEre XUTOTeKapHOT Tosepuorta.”! Cmarpam ma
BaHCYJZICKa peanusalyja 3ajore Ha 6poxy Huje Moryha u 03BO/beHa y OBUM
CTy4ajeBMMa, 003MPOM Jla ce 3aJI0KHO IIPAaBO KOje ce CTUYe CYACKMM IyTeM
Ha OCHOBY M3BPIIIHE MCIIpaBe Tpeba peann3oBaT y CyICKOM IOCTYIIKY, KaKo
To perymmie 3ITYIL.** Ykonuko 61 ce 103BONMIO BaHCYACKO HaMUpere Y

17 Bug. wr. 921-922 3ITYIIL.
18  Bug. wm. 924-925 3ITYIIL.

19 Bup. ur. 1005-1006 3IIYII. Bumte o cyicKo-IpucHITHOM 3a/105KHOM IIpaBy Buf. bopusoj
Craposuh, Komeniniap 3axona o uzepumom ocisiyiky, Hosu Cag 1991, ctp. 612-620.

20 Ilpema ommTeM CTaBy TeOpUje yC/IOBM [ia HEKM IIPABHM aKT CTEKHE CBOjCTBO M3BPIIHE
JUICTIIpaBe jeCy HeroBa I0jeIMHAYHOCT, KBaIMGUKOBAHOCT (IOTHIIake Off CTpaHe CYHa,
Ip>KaBHOT OpraHa iy apbutpaxe), ocyhyjyhoct, mogo6HOCT 3a usBplIee 1 3aKOHCKA
mpenBuheHOCT IIpaBHOT aKTa Kao M3BpIIHe uchpase. Bup. Iparop Xubep (ypemHux),
Hosu 3axon o usepwrom tiocinyiiy, beorpas, 2004, ctp. 17-19. VMako yroop o xumo-
Telu IpefcTaB/ba IPUBATHY MCIPaBY OH je wiaHOM 13 cT. 1 Tau. 1 3aKoHa 0 M3BpIIEHY
n o6e36ebewy (Cnymbenu inachux PC, 6p. 31/2011, 99/2011; pame y dpycHoTrama: 3110)
onpeben kao usBpiIHa ucnpasa.

21 Y mpepmery P. 17/2012 ITpuBpennor cyma y IloxkapeBIy /103BO/BbEHO je 3aCHUBame 3a-
JIOKHOT IIpaBa Ha 6pOJIy Ha OCHOBY YTOBOpPa O XMIIOTEIV KOjUM je J03BO/beHa BaHCY/ICKa
poyiaja 6poyia 3a7I0XKHOT TYXKHUKA, apxuea IIpuspegnol cyga y Iloxapesuy, gociiyiiHo u
Ha uHiliepHOM Upoipamy upuspegHux cygosa cpbuje-meianubpa.

22 Ompep6bom wrana 1008 3ITYII mpommcaHo je fia ce TpeasIor 3a CpoBobeme Impoyaje u
y CIydajy 3aJIOKHOT IIpaBa Ha OpOJy IO OCHOBY WM3BpIIHE JICIIpaBe HMOTHOCU CXOJJHO
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OBOM C/Iy4ajy Morio 6m gohu u Ko MOTEHLMjaTHOT M3MUTPaBamba IpaBa Ha
HaMJpembe 3aKOHCKVX 3aJI0KHIX TTOBEPIJIAL, jep pefl HaMMpera 110 3aKOHY
O XMIIOTEIM HMje ICTOBeTaH pefocieny Koju je ogpehen y 3ITIVII, o yemy he
Bulle peun O6utn y cnenehem peny paga.

[Tpen6enexx6y 3amoXXKHOT IpaBa Ha OpORY IOBepumial, MOXe Tpa-
KUTHU YKOMUKO MMa fomahy CyAcKy OmTyKy Koja joul Huje IMpaBHOCHa)KHa
VIM U3BPIIHA, OJJHOCHO aKO jOII HYje IPOTEKAa0 POK 3a MCIymeme 00a-
Be3e 110 CYACKOM IIOpaBHAIy, aKO YYMHM BEPOBATHNMM ONACHOCT Aa he
6e3 oBor ob6esbehema weropo morpakuBame 6uty ocyjeheHo mnmm 3HaTHO

OTe)KaHO.24

3. 3aKOHCKO 3a710)KHO IIpaBo Ha Opoxy

3aKOHCKO 3a/I0)KHO IIpaBO 3aCHMBA Ce€ y TPEHYTKy KaJja HacTaHy
anmenniie npenpubene sakonom.”> Haj6utHuja pasnmka y ogHOCY Ha 3a-
JI0KHA IIPABO KOja HACTajy Ha OCHOBY YTOBOpA M CYJICKE OJITYKe jeCTe Jla OBO
TpaBo HACTaje U MOCToju 6e3 my6muuTera.”® Tako 3aKOHCKa 3a/TOKHA TTPa-
Ba Ha OpOJly IPeCTaB/bajy MPUOPUTETHA NIOTPAKMBamba Koja Cy HacTasa U3
OpOIapCKMX MOCTOBA KOja cé HAMMPY]jy Ipe OCTa/INX 3aJ0XKHUX ¥ XUpPOrpa-
depunx nosepumara.’’ 3IIYII je oxpeano Behn 6poj 3aKOHCKMX 3a/MOKHUX
TpaBa Ha TIOMOPCKOM GPOTY Y OHOCY Ha 6pOJ YHyTpauthe miosunbe.”® Y
HOI7IeNy TIPMOPUTETA Y HAMUPEIbY 3aKOHCKMX 3a/I0KHUX IIpaBa Ha IIOMOD-
CKOM OpOfy IpefCTOj! XapMOHM3alMja Halllel IIpaBa HAKOH paTuduKaiuje
Konsenuuje o moMopckum npusuierujamMa u XUInoTeKama.

wrany 920 3IIYII HafIeXHO]j IyYKOj KalleTaHUjU Koja Ipemyior npocnedyje cyny, Te ce y
TIOT7IeAly pefia HaMMpeba MoBepuala npumemyje wi. 927 3IIVIIL

23 Bup. ¢u. 43.
24 Bup. yn. 1014-1017 3ITVII.
25  O. Craukosuh, M. Opnuh, Has. geno, ctp. 237.

26 HoBuHy y moriefy HacTaHKa 3aKOHCKe xunoTteke yHeo je 30X oppenboMm fma u 3aKoH-
CKa XMIIOTeKa HacTaje YINCOM Y jaBHY KIBbUIY, IOK je paHMje HacTajaja MCHYIbermeM
4ynbeHNIa mpenBuhernx sakoHoM. Yoop. wi. 8 30X u w1 64 cT. 2 3akOHa 0 OCHOBaMa
CBOjUHCKO IpaBHUX ofHoca (Crayxbenu nucii COPJ, 6p. 6/80, Cnyncbernu nuciti CPJ, 6p.
29/96 u Cnyxcbenu inacnux PC, 6p. 115/2005; namme y ¢pycHoTama: 3OCIIO).

27  3aKOHCKa 3a/I0KHa IpaBa Ce 3apaj] CBOT IIOCTOjamba He Tpebajy YIMCUBATHU Y YIMCHUK
6popoa. Cruvy ce y cly4ajeBuMa TakcaTuBHO HaBefieHuM y 3IIYII u Hamupyjy ce mpu-
opureTHO. Byp. wn. 252-255, 983 3I1VII.

28  Bupm. wr. 252-261 3ITVII.

29 JKeHeBcka KOHBeHIIMja O NOMOPCKVMM IpUBHUIEIMjaMa ¥ Xumorekama m3 1993. ro-
nuHe noTBpheHa je on cTpaHe Halle #p)kaBe 3aKOHOM O moTBpbuBamy MehyHaponhe
KOHBEHIIMje 0 MOMOPCKMM mpuBmaernjama u xumorekama (Cnyxcbenu inachux PC,
mehynapogHu yiosopu, 6p. 10/11) xoju je cTymmo Ha cHary 15.12.2011. ropuHe.
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III 3anmoxxHO MpaBo Ha 6POAY Ha OCHOBY CHIOpa3yMa CTpaHaKa
y HOCTYIKY 00e36ehema morpakuBama

KoHcTuTyncame 3a710XHOT IIpaBa y BAaHIIAPHMYHOM IIOCTYIIKY Ha
OCHOBY CIOpa3yMa CTpaHaKa HacTajo je MOTpebOM Ipakce fa ce ybpsa
HaMMpeme XUIIOTEeKAapHOr IoBepyuola. XMIIOTeKapHM IOBepumIal] je panu
HaMypema 1o ofpenbdamMa 3aKoHA O OCHOBAaMa CBOjMHCKO IIPaBHUX OHOCA
Mopao cTehyu M3BpIIHY UCHpPaBy y MApHIUYHOM HOCTYIIKY KOjoM 61 ce JoKa-
3UBaJIa JOCIENIOCT U BUCHHA 06e36eheHor moTpaskuBama, Te 61 ce TeK HAKOH
CTUIIalba OBE JMICIIPaBe MOTao IOKPEHYTHU M3BPUIHM IOCTYNAK Pajy Ipofaje
3a/10KeHe HertokpeTHoCT.>? Pajint y6p3arba OCTyIIKa HaMUpera yBeneHa je
HETOCPEIHO U3BPIIMBA XUIIOTEKA Ha OCHOBY CIIOpPasyMa CTpPaHaKa® M3MeHa-
Ma 3aKoHa O M3BPIIHOM IOCTYNKy 1990. roguHe, Kox Koje IoBepuial, Huje
MOPAo MOKpeTaTy MApHUYHY MOCTYIAK.

Kaxo je ocMuiber 6p>xy M IOBO/BHMjM TIOCTYIIAK HaMMpema 3a I0-
BEPMOIIa, TO CY Y HAllIOj IIPAKCH NIpUMebUBaHe Ofpefoe M3BPUIHUX 3aKOHA 1
y TIOITIefly CTUIIamba 3ajore Ha 6popxy, o63upom aa 3IIYII Huje perymmcao 3a-
JIOXHO TIPaBO Ha 6POAY Koje ce cTUde IO OCHOBY CYACKOT CIIOpasyMa U3 I10-
crynka obesbehema. 3IIYII je umak oppenno fja ce Ha IMOCTYIKe M3BpLIEHA
u o6e3behema Ha OpomOBMMA CXOTHO HpUMeERYje 3aKOH Koju ypebyje m3s-
BPIIHM TIOCTYNAaK IITO fiaje MoryhHocT kopumrhema OBOT MHCTUTYTA.
[IpaBHM OCHOB 3a HacTaHaK 3ajiore Ha OPOAY jecTe CIOpa3yM CTpaHakKa
CKJIOI/bEH IIpef CYAOM Yy (GOpMM CYACKOT 3alMICHMKA, KOjU Cafip>K! Iopa-
TKe O IOCTOjamy U focnehy norpaxmBama pagu dmjer obesbehema cTpan-
Ke Xene fla 3acHyjy sanmory.”* CymcKy 3amlMCHUK KOju CTpaHKe TOTICYjy

30 IlocTymak je MOTao OWTY M CTIOXKEHUjU YKOMVMKO OV 3a/I03KHM VI JIMYHY JyXKHUK O
pasmuunTa nuia, Bup. Jparomy6 Crojanosuh, Jdumurap ITon Teoprues, Komenitiap 3a-
KOHA 0 OCHOBHUM C80juHCKO-TipasHum ogrHocuma, beorpag, 1983, ctp. 180-183.

31 Ilopj HemocpefHO M3BPIIVBOM XMIIOTEKOM IIOfpasyMeBaMO OHY XWUIIOTEKY 3a 4ujy
peanusanyjy Huje HOTpeOHO MPETXOFHO JoOMjarbe M3BPIIHE UCIPaBe Y MaPHIYHOM II0-
CTYIIKY, /i Ce caM IOCTYIaK HaMypema OCTBapyje y CYACKOM M3BPIIHOM IOCTYIKY.
Bug. Munow JKuskosuh, Hoso xuiiotiiexapto tipaeo y Petiybnuyu Cpouju, ZOCTYIHO Ha
appecu: http://www.ius.bg.ac.rs/prof/Materijali/xivmil/nastava.htm, 30.12.2009., ctp. 2.;
Munowr JKuskosuh, Country Report Serbia, mocTymHo Ha agpecu: http://www.ius.bg.ac.
rs/prof/ Materijali/xivmil/nastava.htm, 30.12.2009., ctp. 11.

32 Bupern un. 251a - 251h 3akona o usBpimHoM noctynky (Crysxcbenu nuciti CPPJ, 6p. 20/78,
6/82, 74/87, 57/89, 20/90, 27/90, 35/91 u Cnynbenu nuciti CPJ, 6p. 27/92, 31/93, 24/94,
28/2000); Munom JKmkosuh ,,0 pedopmm peannux obesbebemwa y jyrocmoBeHcKkoM
npaBy", y: bygumiewitiancku cumiiosujym - [Jotipunoc pedpopmu citisaprol ipasa y gpia-
sama jyioucimioure Eepoiie, Bpemen, 2003, cTp. 310. 3a/0)KHO ITPaBO Ha OCHOBY CIIOpa-
3yMY CTpaHaKa MO)Ke ce KOHCTUTYMCATV ¥ Ha IOKPETHUM CTBApUMa, y KOM CIydajy ce
3ajI0ra CTU4e TeK YIUCOM y perucrap 3aJoKHMX Ipasa. Bup. 41 265-267 3MO.

33 Bup. un. 906 cT. 4 3ITYII.

34 CacraBHM JIeO CYACKOT 3aIllMICHMKA O MIOPaBHAKY MOPa OMTI YyTOBOP O YCIIOCTAB/bakby 3a-
JIO>KHOT ITpaBa MOBepMOLla Ha CTBapyu Ay>XHMKa, BuA. b. Craposuh, Has. geno, cTp. 623.
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MMa CHary Cy/[CKOI IIOpaBHama, IITO 3HAYM fja HOTPaXuBarme Koje ce 3a-
noroM o6e36ehyje mocraje U3BpPIUIHO O MOMEHTA nocneha.® Cyn HaBeeHO
HOpaBHabe JOCTaB/ba HAMIIEKHO]j TY4IKOj KalleTaHjU Pajy yKIIDKOe 3a710XK-
HOT TIpaBa Ha 6pofy. YKOIMKO IOTpakuBamwe He Oyhe O ZOCIeNTOCTH HaMM-
PEHO 3a/I0)KHN [TOBepIIAL] MMa OBjalIherne ja JUPEKTHO OKPEHe M3BPIIHI
TIOCTYMAK jep CYACKO MOopaBHabe MPeICTaB/ba U3BPIIHY UCIPABY.>®

HakoH foHOmIema 3akOHa O XMIIOTEIM IPaKca je OTHMIUIA KOpaK
Hape, 003MPOM fIa je y Halll IPaBHM CUCTEM YBEEHO BAHCYACKO HaMUpebe
nosepyora.’’ Mako Halir 3aKOH 0 XUIIOTEIIN Hije IPOITICAO I Ce FeTOBe Ofipe-
6e IpuMersyjy Ha 3a/arame GpPOIOBA y MPAKCH JIOMA3M 10 TPUMEHe UCTHX. S
YroBopHe cTpaHe MOHOCE BaHIIAPHMYHM IIpeIor 3a obe3beheme kojum 3a-
JIOXKHU JYXXHUK [03BOJ/baBa Jja ce panu obesbebhera moTpakuBama KpeguTo-
pa ycroctaBu Xumoreka Ha Opofy Koja ce y ciydajy pocmenoctu obesdehenor
IOTPKIMBAbha MOXKe pea30BaTyi BAaHCYACKMM IIyTeM. PerrerseM Kojum mpu-
XBaTa OBAaKaB CIIOPAasyM CYJ| MCTOM [jaje CHAry M3BpIIHE JCIpaBe, Ha OCHOBY
Yera ce YIICYje 3aJI0XKHO IIPaBoO Ha OpOAy y YIIMCHUK 6pomoBa.

JMako je oBakBa Ipakca Hacrama 36o0r morpebe makier ogo6paBama
KpezuTa y obmacTu 6poporpanme n 6poapcTBa, CMaTpaM fia je MCTa OTHII-
7a IeTVMMWYHO M BaH IpaHMIlA 3akoHa. IIpakca saHeMapyje 4umeHMIY Ja je
Opoy TIOKpeTHa CTBap, Te Ja je CIIOPHO Ja /M VICTY MOXKe OUTU IpeaMeT Xu-
noTeke, 0631poM Jia 1o ofpefdamMa 3aKOHA O XMIIOTEIY HMje MIPOIMCAHO Ja
IpeaMeT XUIIOTeKe MoXe 61Ty 6pox, 6pox y narpajmu win 6110 Koja gpyra
nokperna creap.*’ Vimajyhu y Bupy unmenuiy a cy 6pofioBM 1 BasTyxo-

35 Vmop. J. Mapun, Has. unauak, ctp. 17-18; b. Craposuh, Has. geno, cTp. 623-628.

36  3akoH o usBpuIHOM HOCTYNKY (Cnymbenu inacnux PC, 6p. 125/04) je jacHo mpomucu-
Bao wIaHOM 273 pa he Ha npemior nmosepnola, cyy peliemeM (Koje ¥Ma 3Ha4aj pelierba
0 U3BpILEHY), Kafa yTBPAM [a je CIOopasyM CTpaHaKa II0CTA0 M3BPILIAH, OfPENUTH U
CIIPOBECTN M3BPUICHHE HA HeHOerTHOj, OIHOCHO HOKPeTHOj CTBapu AY>KHIKa, pagu
Hamupema obe3beherra HOBUAHOr NOTpaXMBara IOBepyoLa IIpeMa ofpexbama o
U3BpIIEHY HA HEIIOKPETHOCTH, OFHOCHO Ofipef6aMa O M3BpLIeHY Ha IIOKPETHUM CTBa-
puMa, ocuM ofpefde O M3y3UMary Of U3BpIIEHA. AKTyelHUM 3aKOH O U3BpIICHY U
obesbebemy mTypo je ypemmo oy matepujy. Bua. un. 265-267 3U10.

37  Bug. wr. 29-42 30X. MoryhHocT npuBaTHe Ipofaje KO, BAHCYICKe XUIIOTEKe y MOTITY-
HOCTH Ce IOK/IAIla ca IPaBHOM KOHCTPYKIVjOM aHITIOCAKCOHCKOT MHCTUTYTA rortgage
(moprun). Bug. M. JKusxosuh, Axyecoprociti 3anoxHux Upasa Ha HeHOKPeIHOCIIU, CTP.
161.

38 IIpemmer xunoreke onpeben je wranom 3 30X.

39 OsakBe ofnyKke ycTa/beHe Cy y mpakcu [IpuBpegHNUX CyfoBa, Te je Ha MCTM HauyMH IO-
crynao u [Tpuspennn cyp y Iloxapesny y npegmernma P. 50/2010, P. 17/2011, apxusa
IIpuspegnoi cyga y Ioxapesuyy, gociiyiiHo u Ha uniiepHom Apoipamy ApuspegrHux cygosa
Cpbuje — meianubpa.

40 bBpopmoBu U Ba3AyXOIUIOBM He MOTY OMTH HU IIPEMET PErMCTPOBAHE 3aJI0T€ CXOMHO YL

14 3akoHa 0 3a7I0)KHOM IIPaBy Ha IIOKPETHVM CTBAapyMa YIMCAHUM y PETVCTAp 3a/ore
(Cnyxcbenu inacnux PC, 6p. 57/03, 61/05, 64/06 n 99/11).
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IUIOBY ITOKPETHE CTBAPY Ha KOje Ce y IIPaBHOM PeXXUMY IpUMemYjy nmocebHa
IpaBuIa KOja HAJMKYjy Ha PeXMUM KOjU BaXXM KOJ, HEKPETHMHA, MUIL/bErba
caM Jla y HallleM 3aKOHCKOM OKBUPY MIIaK HeMa MeCTa XUIIOTeKOBamy 6po-
IoBa. YKOJIMKO je caM 3aKOHOJaBal] Xe/eo la OpOfiOBY MMajy VICTY IpaBHA
PEXUM Kao U HEITOKPETHOCTH, TO jeé MOTao fla OCTBApy Ha BPJIO jeTHOCTaBaH
HauVH, NIPOINCUBABEM Y 3aKOHY Jia Opoj Mo)XKe OMTV IIpeMeT XUIIOTeKe,
Ka0 IITO je TO yunmeHo y 3akoHonascTsy Lipue Tope.*! [Ta je u maur sakono-
flaBall TaKO YYMHUO IIPYMeHa Ofpenoy 0 BAaHCY/ICKOM HaMMpelby IOBEpHoIia
KOjJI ¥IMa XMIIOTeKy Ha 6popy 611a 6U IMpeTe>KHNUM JIeJIOM y CKJIafy ca Io-
3UTUBHMM IIPABOM.

Hama akTyenHa Ipakca y NoOIVIefy BaHCY/ICKOI HaMMpeba 3a/I05KHOT
npaBa Ha Opofy, He caMo Jja KOPMUCTM IIpaBHe IpasHMHe 3aKOHOJABCTBA,
Beh y ogpebennm fenoBrma u nspuunTo mpoTMBpeun BakehuM sakoHMMa.
Y cny4ajy BaHCyAcKe Ipofaje 6pofia IoBepuiIal, Huje MyXaH Ja MCIUIATH
IPMOPUTETHA 3aKOHCKA 33JI0KHA NpaBa IIpe HaMMpeba CBOT IIOTPaKMBaba,
mTo He 6u Morao usbehu y cryuajy cyncke nponaje.*’ ITo 3akony o xumore-
IV 3aKOHCKA XMIIOTEKa Ce CTIYe TeK YIICOM y PeTVCTap, JOK 110 ofipen6da-
ma 3ITYII 3a cTumame 3aKOHCKOT 3aJI0KHOT IIpaBa Ha OpoAy Huje IOTpe6HO
fla ce VICTO yNMIIe Y YIUCHUK 6ponoBa. CXOMHO HaBeEHOM CaBeCTaH CTH-
Iajal 3aKOHCKOT 3aJI0)KHOT IIpaBa Ou y cydajy BaHCYZCKe IIpofiaje 6pona
HajBepOBaTHUje OMO M3UTPaH U OCTao 6e3 HaMUpema CBOT IOTPaKUBama,
IITO je Y TIOTTTYHOM HecKmafy ca onpen6ama 3ITYIL** 3amarame 6pomosa ca
OMLMjOM BaHCY/ICKOT HaMMperba IIOBEPHOLA BOAY MOPEK/IO U3 CUCTEMA OII-

41 IlpHOropckyu 3aKOH O XMIIOTELM KOjU [03BO/baBa BaHCYACKO HaMMpeke IOBepHOLa
(Cnymcbenu nuciii Cpbuje u Lpue Tope, 6p. 61/04) je M3pUUUTO IPOMUCUBAO MPUMEHY
ucTor 1 Ha OpoJOBe M BasgyxomtoBe (WI. 2 CT. 4) Ha je TaMO y CKIafy ca 3aKOHOM
yroBaparbe BAaHCY[CKOT HaMuperma XuUIoTeke Ha 6poxy. Ha mcTy HaumH XmmoTeka Ha
6pony je perymucana wiaHoM 309 akTyeTHOr 3aKOHA O CBOjHCKO-IIPaBHMM OJHOCKMA
Penty6rmke LpHe Tope (Cnysxbenu nuci Lipue Tope, 6p. 19/09).

42 XwumnorekoBamwe 6poza kao MoryhHoCT Huje npensuzieo H1 Harpt 3aKoHMKa O CBOjUHU U
IPYTMM CTBapHUM IIPaBUMA, KOjU WIAHOM 449 CT. 4 mpomnucyje Aa ce Ha 3ajarame 6po-
JIOBA U Ba3[[yXOIIOBA MPYMEHYjy HOCeOHN IIPOMNCH, JOCTYIIHO Ha afpecu: http://www.
mpravde.sr.gov.yu/cr/articles/zakonodavna-aktivnost/, 27.5.2012.

43 Ymanom 983 3IIYII npommcaHo je fa ce U3 M3HOCa JOOMjeHOT IpoajoM 6pofa HaMUPYjy
HajIIpe 3aKOHCKM 3a/I0KHM MOBEPUONY, TIOCTIE HUX YTOBOPHM 3a7I0KHM IIOBEPUOLIU U
Ha Kpajy xuporpadepuu. Hacympor oBom pegocneny 30X Ko BaHCYACKOT HaMypera
uyranoBuMma 40 u 41 He mponucyje NPBEHCTBEHM PeJl 3a 3aKOHCKE 3a/I0KHE MOBEPUOILIE,
jep ce 1 3aKOHCKa XMIIOTe€Ka MOpa ymmcatu y peructap cxopno w1 8 30X, Te je pegoc-
Jief, HaMUpema VICK/bY4nBO ofipeheH 1o Hauelmy BpeMEHCKOT CTUIalba XUIOTeKe, HAKOH
HaMMpema TPOIIKOBA IIPOJiaje.

44 Ty6memeM CBOT IPBEHCTBA Y HAMUPEbY 3aKOHCKM 3a/I00KHY MOBepual 61 BeoMa us-
BECHO OCTa0 HEHaMUpeH, 003MpOM Ja Cy MOTpaXMBama XMUIIOTEKAPHMX IOBEpUOLA
00MYHO BICOKA, IOK TIPOJIajHe IleHe Y BaHCYACKMM IIOCTYNIIMAa HaMUPemha 00MIHO J0-
CTUTHY M3HOC JIOBO/baH TEK Jja C€ HAMUPU XUIIOTEKapHY MOBepUal,.
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IITEr [paBa [0 Y30py Ha MHCTUTYT mortgage (Mopruy), Te hy y crenehem
JieTy M3JI0KUTY OIHOC KOHTMHEHTA/THOT IIpaBa ca OBUM MHCTUTYTOM, Kao 1
MoryhHOCT yBohemwa ucTor y Hall 3aKOHCKM OKBUP.

IV Pasnuke y 06e36ehemy norpaxxuBama 3amarameM Opopma
Yy KOHTMHEHTATHOM MPABY U Y CUCTEMY OIIIITET PaBa

MuctutyTr mortgage je HAacTao y CUCTeMy OILITer IpaBa Kao
¢upynujapHo cpencTBo 06e3behera Ha HENOKpeTHOCTMMaA, Ife ce Ha
3ajMOfIaBI}a IPEHOCUIIO IIPABO CBOjIHE HA HETIOKPETHOCTY AY>KHUKA, Koje je
LY>XHUK MOTao IOBPATUTH, YKOIUKO OlaroBpeMeHO BpaTu AT 300r Kora je
TIPaBO Ha HEMOKPETHOCTY TIPEeHeCeHo Ha osepuona.*’ BpeMeHOM cy moKpeT-
He cTBapu fobujane Behy eKOHOMCKY BpeZHOCT, I1a je M MOPIuil ;o610 CBOje
o6/Ke Ha TOKpeTHNM cTBapuMa (chatell mortgage).*® Cucrem ommrrer npasa
He IIPaBY jaCHy Pas/MKy CTBapHUX CpeficTaBa 0be36ehema Ha oHa KojuMa ce
CTBapa 3aJI0KHO IpaBo Ha onrtepeheHom f06py 1 Ha OHa KojuMa ce IOCTH-
e obesbehere myTeM ImpeHOca WM 3aAp>KaBamba CBOjuHEe Ha onTepeheHoM
1o6py, 3a pasImMKy Off Ap>KaBa Koje NPUIaAajy eBpPOICKO-KOHTMHEHTATHOM
npaBHOM cucremy.”’ HajsaxxHuja mopena cpepcraBa o6esbebhema y cucre-
MY OIIITET IIPaBa jecTe 110 KPUTEPUjYMY Jja /iU CY MCTa OCeCOpHA WK He,
Te ce HasuB mortgage (MOPTUII) KOPUCTM 3a O3HauaBame Oe3qpP>KaBIHCKOT
ontepehema cTBapu.

[TpunukoMm craBpama OpomoBa IOA TepeT y CBpXy ob6esbehema
HOoTpaKuBama (ship mortgage) Ha MOBepUOIA MOPTUIIA IIPEHOCHIIA CY Ce U

45  Roger J. Smith, Property Law, London — New York, 1998, ctp. 539.

46 Pa3Boj Oe3lp)KaBMHCKOT omnTepehema IIOKPeTHMX CTBapM OTIOYEO je IIONOBMHOM
XIX Bexa y ¢enepanmuum apxkaBama Cjenmmennx AMepudkux Jpxkasa. JloHOIIeeM
JenHo6pasHor TproBaukor 3aKOHMKA IIPOIMCAHA Cy IpaBWIa 3a 3ajarame MOKPEeTHUX
cTBapu 6e3 mpenaje y gpxaBuny sanoronpumuy (Uniform Commercial Code article 9
Secured transactions; mame y ¢dycHorama: UCC 9 Secured transactions), SOCTYIHO Ha
agpecu: http://www.law.cornell.edu/ucc/9/, 20.1.2010. Buimre o MCTOpPUjCKOM pasBOjy
uHctutyta chatell mortgage Bun. Yoram Keinan, The Evolution of secured transactions,
2001, mocrymHo Ha ampecu: http://wwwwds.worldbank.org/external/default/ WDSCon-
tentServer/WDSP/IB/2004/02/10/000265513_2004021164359/Rendered/PDF/wdr27827.
pdf, 15.12.2009, ctp. 10-11.

47  Tlo UCC 9 Secured transactions ciopasymoM o o6esbebery cTBapa ce mpaBo 06esbehema
Koje je IMpoKo HedUHMCAHO U MCTO 0OyXBaTa IOpPeJ 3a/I0)KHOT IIpaBa U BUIle 0O/IMKa
3afip>kaBarba I IpeHoca IIpaBa CBOjIHe Ha onTepehieHOM [O6PY, Te Ce Y aMepIIKOM IIpa-
By 3aMarjbyje pasiuka usMely 3azoxHOr IpaBa M APYTMX CTBapPHOIPABHUX CPeACTaBa
o6esbebhema morpaxnBamwa. Bupy. wi.102 a (72-73)UCC 9 Secured transactions; Y. Kein-
an, Hase. geno, cTp. 6-11.

48 BpeMeHOM je IO IPUTUCKOM CYACKe ITpaKce MOPTHIL ITPecTao OUTU IMCTO PUAYLIjapHO
cpencTBo o6esbebhera, 360r yera je McTu FaHac CIMYaH 3a7I0KHOM mHpaBy. Bup. Y. Kein-
an, Has. geno, ctp. 40, Micheal Diamond, Real Estate Law, Albany — New York 1998, cTp.
142-164.
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HeKa CBOjMHCKa opjamrhema, 3ak/byuemeM cliopasyma o obesbehemy, mok
[laHAaC OBaj MHCTUTYT IOCTOjU M Y OONUKY Ifie Ce He IIPEeHOCe CBOjMHCKA
IpaBa Ha 64pony nosepuony wim Tpehem nuIy MMEHOBaHOM Ofi CTpaHe
nosepuona.”’ Bes 063upa Ha MpUONIKaBatbe MHCTUTYTA MOTigage 3a/OX-
HOM IIpaBy KOHTVMHEHTATHO-IIPABHOT CUCTEMa, pas3jMKa Koja ocTaje usMmehy
OBUX MHCTUTYTA jecTe IpaBO BAHCYJCKe IPOJiaje IIOBEepHOLa Y CUCTEMY OIl-
mrer mpasa.”’ [Ipuinkom KOHCTUTYMCamba UHCTUTYTA ship mortgage cTpaH-
Ke CaulMibaBajy /iBa HOKYMEHTa, IpBU (mortgage) cafip>Ku OCHOBHE IIOJATKe
0 cTpaHKaMa, 6pofy, HOTpaXuBamy Koje ce obesbebyje, nok apyru (deed of
covenant) caip)ki1 cBa IIpaBa U obaBe3e YTOBOPHMX CTPaHa Koja Cy OIMCaHa
Ha BEOMa Ka3yMCTUYAH HA4MH.”! YTOBOPHUM KITay3y/iaMa 4ecTo ce UCK/bYdyje
MoryhHOCT By>XKHMKY Jja Ipefy3uMa pafitbe KojuMa he 6pox onreperutn 3a-
KOHCKJM IIPMBUIETHjaMa, IITO HIje Y CKIaAY ca TPagULMjoM KOHTHEHTAI-
HUX 3aKoHa.”> Y TIOT/IeMy TIpotelType Ofy3uMamba 6pofia 1 Ipofiaje off cTpa-
He IIOBepMoLia 3aKOH camo ofipebyje ma opmysumame Imoceia He MOXke OMTHU
BpIIEHO IPYMEHOM Hacuba, T€ CTPAHKe OBY IPOLEAYPY OOMYHO Perymuiry
yrosopom.>® BesmpaBuHcKa 3aora Ha 6pOIy Ce MOXe BaHCYICKU peaju-
30BaTH, Te Ce Y CIy4ajy mocrenoctu obe3beheHor morpakuBarma MoBepuary
MOXKe IOCTY>KUTHU CPefiCTBOM [03BO/beHe caMoIoMohn, Koje IofpasyMeBa
ma onrepeheHo HO6po Mo)XKe caM OIy3eTH Of 3a/I0TOfABIA, KaKo OM Habe
yCITeo 71a Ta YHOBYM M HATIIATH CBOje TIOTpaKiBambe.”"

49  Ymop. § 31322 US Code-Title 46-shipping, nocTynHo Ha agpecu: http://www.law.cornell.
edu/uscode/text/46, 25.8.2012. AKTye/THO aMepUIKO 3aKOHO/JABCTBO je y HOI/IeNY IOITIeRy
MHCTpyMeHaTa ob6esbebera Ha 6pomoBuMa 3acHOBaHO Ha Ship Mortgage Act u3 1920. 1.
Bup. npenrosop nornaspa 313-rmaBe 46 US Code; Giorgio Belrlingieri, Understanding
ship mortgage law, http://www.maritimeadvocate.com/mortgage/ understanding_ship_
mortgage_law.htm, 27.8.2012., ctp. 1.

50 IIpaBo BaHCyACKe Impofiaje 6pofa MOCTOjM y CBUM ApKaBaMa CYICTeMa OIIIIeT IpaBa.
Ymop. wi. 9 mormaBka 1 eHIZIeckor 3akOHa O TProBaukoj IVIOBUAOM u3 1995. ropmu-
He, Merchant Shipping Act 1995, mocTymHo Ha appecu: http://www.legislation.gov.uk/
ukpga/1995/21/schedule/1, 1.10.2012.; § 31325 US Code-Title 46-shipping.

51 Bug. G.Belrlingieri, Has.unanak, crp. 2-3, Andrew Jackson, Ship mortgages in UK,
mocTymHo Ha agpecu:  webbkup.andrewjackson.co.uk/legal-resources/legal-fact-files/
ship-mortgages-in-the-uk/, 25.8.2012, ctp.1l; Bume o TexHMuM 3aK/bydera yrosopa y
€HIVIECKOM IIPaBY U HeroBoj o6uMHOj cappxunn Buf. He6ojura JoBanosuh, Kmwyune
pasnuxe enineckoi u cpiickoi yiosopHoi iipasa, beorpap, 2008, cTp. 63-64.

52 Bup. ]. Mapun, Has. unauax, ctp. 22.

53 VYmop. § 31325(b) 3 US Code-Title 46-shipping, kao u wi. 609 b UCC 9 Secured transac-
tions Koju IPOINUCYje la 3a/JI0KHM IOBepuIal, MOXe KaJia Iy>KHUK He OATOBOPU CBOjOj
obaBe3y, He MCIIYHNM HOBYaHy o0aBe3y O POKY, y3eTu y mocep onrepeheno nobpo 6e3
CYZICKOT IIOCTYIIKA ITOf} YC/IOBOM fia BAHCY/CKM ITOCTYTIAK Oy/ie M3BeleH 6e3 HapylaBama
Mypa.

54 Bup. Karen Ong, Clare Calnan, Enforcing ship mortgages under English law, noctymHo
Ha agpecu: http://www.internationallawoffice.com/newsletters/Results.aspx?c=United+Ki
ngdomew=Shipping+%26+Transportérq=err=ex=38¢y=7, 1.10.2012., ctp. 1-2. Ymop.
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Hadeno odunumjenHocTn y morneny peanusanyje XunoTeke Ha 6popy
npeosnabhyjyhe je y gpkaBaMa KOHTMHEHTaTHO-IIPABHOT CUCTEMa, JIOK ce
BaHCY/ICKa IIPOJiaja XMIIOTEKOBAHOT Opofja MOXKe CIIPOBECTM TeK y M3y3eT-
HUM cuTyarmjama.” Telllka eKOHOMCKa CUTYaIIMja je IPUMOpaJIa 1 OMOPCKe
Op>KaBe 13 Haller OKPY>Keiba fla Y CBOje IIpaBHe CHCTeMe YBe[y BAaHCYCKO
HaMMperbe MOBepHOIa KOji MMa XUIIOTeKy Ha 6popy.>® V3 uctux pasmora y
Hallle IPaBO yBeJleHa je BaHCYJICKa XuToTeka.”’ MebhyTum kako je Beh peve-
HO IIpefIMeT XUIIOTeKe He MOXKe O6MTH Opof 1o HalleM 3aKOHY O XUIOTeL,
o 61 Tpebaso O6MTH HEIPeMOCTHBA IIpeNpeKa XUIIOTEKOBawby OpofoBa o
oBoM 3akoHy. ITorpebe npuBpesie UNak cy 3a006Mmasuie OBy YMIbEHUILY, Te
y HaIllOj KPeAUTHOj IIPAKCU IIOCTOjM 3a/Iarambe O6poioBa ca OIILIMjOM BaHCY]-
CKOT HAMMPeHha XUTIOTeKapHOT OBepUoIa.” 3aKoHOaBaIl aKTYeTHY IIPaKCy
MO>Ke CTaBUTH Y TpaHUIle 3aKOHA jefHOCTaBHOM M3MEHOM 3aKOHa O XMUIIOTe-
IV, KOjoM 61 03BO/MO MOTYRHOCT #a 1 6pofioBM OyAy NpeaMeT XUIIOTeKe.
Mebytum 3akoH 0 IOMOPCKOj ¥ YHYTpAIlIb0j IJIOBUAOK je M3PasUTO IIPO-
IJICa0 Havyesno OPUILMjeTHOCTH ¥ CBOjUM ofpendaMa jacHO He [J03BO/baBa
npozajy 6pomoBa BaHCYACKUM ITyTeM, Te peryInucame oBe 006/1acTu Kpo3 us-
MeHe 3aKOHa O XMITOTely He 61 6110 Hajbo/be pellerbe.

V 3akmpydak

JKusot u morpebe nmpuspefe yBeK Uy KOpaK UCIIpe]] 3aKOHa, Te YKO-
JIMKO 3aKOHOfIaBall CMAaTpa fia je HalleM IpaBHOM CHUCTeMy HMOTpeOHO BaH-

§ 31325(b) US Code-Title 46-shipping xoju moBepuony faje omnuujy usMmeby cymckor u
BaHCYACKOT HaMIUpemba.

55 Y MTanuju ce Tex HAKOH BMILe HEYCIIEMNX CYACKUX IMpofaja 6pofa, [O3BO/baBa BAHCYA-
CKa TIpojjaja ¥ TO KaJja LeHa Ha jaBHO] CYACKOj mpopaju nagHe Ha 40% op mpolemeHe
BpenHocty, Bup. Cristoforo Kielland, Enforceable judgement for judicial sale, goctymao
Ha afpecu: http://www.maritimeadvocate.com/i26_ital.php, 5.10.2012, ctp. 1-2.; G. Belr-
lingieri, Has. unanax, ctp. 3.

56 Ilomopcku 3axkonHuk (HapogHe Hosuwe Peiiybnuke Xpeaiticke, 6p. 181/2004) yBeo je
y npaBo XpBaTcKe BaHCYACKY peanM3allijy XMIOTeKe Ha OpOAy, almum Cy MOTMBM 3a
TPAHCIUIAHTAIMjy MOpIuija OMWIM BMIIEe eKOHOMCKO-TIOMUTUYKM, HEro IpaBHM. Bup.
J. MapuH, Has. unanax, ctp. 31. MoryhHoct BaHcynckor Hamupema je y Lipuoj Topn
[03BO/bEHA [OHOIIeHheM 3akoHa o xumoreny 2004. rofuHe, MTO je y CKIafy ca 3aKo-
HOJaBHOM IIPaKcoM, 003MpPOM [ia je IpeTeXHO ypeheme cTBapHOMpaBHUX CpeAcTaBa
ob6e36ehema y Lipuoj Topu Tpancmrantupano us amepudxor Uniform Commercial Code
article 9 Secured transactions, Bun. M. JKuskosuh, O pegopmu peannux obesbeherwa y
Jyiocnoserckom ipasy, cTp. 319-324.

57 3akoH o xumoTenu je mspaheH mop cHaxHMM yTunajeM CBeTcke 6aHKe, ca L/beM
nosehama KpeyuTHE CIIOCOOHOCTM IPaBHUX CybjeKkaTa y ApKaBy, IITO TBPfe ¥ ayTOPK
3aKOHa, Koju cMarpajy ga 6u 30X tpebao 6uTH 3aKOH IpenasHOr Kapakrepa. Bup. M.
Kuskosuh, Hoso xutiottiexapHo ipaso y Peiybnuyu Cpouju, ctp. 17-27.

58 Ilpakca samarama 6ponoBa onvcaHa je y genosuma 11 2 u I1I pedepara.
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CYZICKO 3ajarame OpojioBa, TO ce UCTO MOpa CTaBUTH IOJ] afieKBAaTaH 3aKOH-
CKJ OKBMP. 3aKOHOM C€ jaCHO MOpa pasTPaHMYMTHU Ja JIM je 3a BaHCYACKY
npozajy 6popia mosepuolly norpeOHa M3BpIIHA JICIpaBa CTe4YeHa Ipef Cy-
IOM, KOjOM ce JJOKa3yje BICHHA 1 JJOCIIETIOCT IIOTpaXKuBama 06e3beheHor 3a-
JIOTOM Ha OpOZy WM ce BaHCYACKa IIPOJiaja MOYKe CIIPOBECTH HEIIOCPEJHO Ha
OCHOBY YTOBOPHOT offHOCa uaMeby nosepuorna u gy>xuuka. TpancmmanTanuja
MHCTUTYTAa CUCTeMa OIILITET IIpaBa morigage Koja je CIIpOBefieHa Y HalleM
XUIIOTEeKapHOM IIpaBy HIje Jaja CjajHe pe3y/Tare, jep Cy ce I0jaBuIu OpojHu
npo6/IeMH y IOCTYIKY HaMUpemwy IoBepyona.” 360r Tora Ha 3aKOHOJABITY
OCTaje [ja pellM IMTame Jja IV JO3BOIUTHU 3ajlarame OpomoBa Koje ce Moxe
peann3oBaTy BaHCY[CKOM IIPOJiajoM WM jaCHO IPONMCATH HE03BO/bEHOCT
yroBapama OMNIMje BaHCYACKOI Hamupemwa. IlpuBmaynHa onmuja Koja
IpefcTaB/ba KOMIPOMMCHO pelleibe 13Mehy TpaHCIUIaHTauuje MOpruyja u
Hallle TIpaBHe Tpafiuiuje IpefcTaB/ba pelllelbe UTAMMjaHCKOT IIpaBa y KoMe
je BaHCyJCKa Ipofaja 6pofia 03Bo/beHa TeK Kajja ce CyICKa Ipofjaja MoKaxe
Kao Hee(UKaCHa.

Perynmucame 3amarama 6pofoBa ca ONIMjOM BaHCYACKOT HaMuperba
Kkpo3 nsmeHe 30X kojuM 611 ce TO3BOMMIIO Ia IpeAMeT XUIoTeKe Oyae v 6po,
He 611 611710 Haj6Obe pelierse, jep 61 ocTojana MehycobHa cynpocTaB/beHOCT
oppenbu 30X ca ogpendama 3IIVII, y morneny pemociena HaMupema U3 us-
HOCa flo6ujeHor mpomajom 6poyia.®! Beoma 6utan pasnor s60r yera 3anarame
OpozoBa Tpeba perynmcati Kpo3 HOB 3aKOH, Koju ypebyje cTBapHa mpasa
Ha 6poxy, jecTe jacHO ypebeme 3aKOHCKMX 3a7I0OKHUX IpaBa Ha 6poxy, Koja
Oy Mopama MMaTy IPUOPUTET y HAMUpPEHY IIpe CBAKOI MOBEPUOIA KOju
¥IMa YTOBOPHO 3aJI0KHO IIPaBO, IIa ¥ OHOT KOjy MMa OILMjy BaHCYHCKOT
Hammpera.®? ¥ caflanimoj CUTyarmjn, IpoyspoKOBaHOj aKTYelTHOM MPaKCOM
¥ IPaBHYM IIpa3HMHAMa, IIpaBa 3aKOHCKIX 3a/I0KHIUX [TOBepyala Ha 6poay
yHyTpallllbe IIOBUA0€ Cy 3HAYajHO YIPOXKeHa, ITO OU ce HOBUM 3aKOHOM
Tpebano ucnpasuru. [locnepwy ped y koM npasuy he ce kperaru Hale 3a-
JIOXXHO IIpaBo Ha 6poay mahe 3akoHOmaBall, KOju NPUIMKOM JOHOLIEHA 3a-

59  BaHCyAcKM HOCTYHIM HaMMpera XUIIOTeKapHOT ITOBEpUOLa Y H0CA/IAIIbO0]j IIPAKCU HUCY
ce noKasa/m epukacHUM. Buie o Tome Buyj. BpxoBHUM Kacaumoun cyp, buniiien Bpxos-
HOT KacayuoHoi cyga, 6p. 1/2010, Beorpaz, 2010, ctp. 111 u game; C. CTOjI/UIKOBI/Ih, Has.
41aHaK, cTp. 162-170.

60 Bug. ¢u. 55.

61 OsakBa HecarnacHOCT OCTOjU U Y Caflalllih0j CUTYALUj I, aIM je OHA U pasyM/bUBa 0631-
poMm pa 30X Huje mpormmcao fa 6pof MoXke OUTH IpefMeT XUIOoTeKe. Buf. GH. 43-44.

62 IIpaBa 3aKOHCKMX 3aJIOXXHUX [IOBepIUIalia Ha 6pOAY yHY Tpalitbe IIoBuUAGe (Wi. 255 1 261
3IIYII) Hucy ompebena Ha Henmpeuusan wiv Hejacan HaumH y 3IIYII, anu nHAMpeKTHA
npumeHa 30X y mpakcy je HaBefleHe 3aKOHCKE 3a/I0)KHE IIOBEPMOLle CTaBUIA Y
nH}pepuopaH MOJI0XKaj IPUINKOM BaHCY/CKe peannsaliije 3ajore Ha 6poy, Kako caM To
OIICA0 Y IPETXOTHOM Je/y pafia. 3aTo je pajiyi IpaBHe CUTYPHOCTH IIOTPEOHO MPEIYI3HO
ofpeheme cTaBa 3aKOHOMABIIA TpeMa BaHCYCKOj peanu3aliyji 3aore Ha 6poxy.
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KOHa MOpa MMAaTH y BUJly aKTYeHY KPEAUTHY IIPAKCY, KOja Jjaje jaCHe 3HaKe
ia je pa;gy pas3Boja OGpofapcTBa HEONXOAaH epUKAcaH CUCTeM peajusanuje
3ajiore Ha 6popy.

Srdan STOJILKOVIC, M.A.
Assistant Judge, Commercial Court, Pozarevac

LIEN ON SHIP IN THE LEGAL FRAMEWORK
OF REPUBLIC OF SERBIA

Summary

A lien on the ship which creditor acquires by registration in the register of
ships, without possession on vessel is security instrument, for long-term loans to
the shipping industry. Creditors to approve loans for shipping industry require a
clear legal framework that allows them to effectively satisfy from the collateral.
The current practice in the application of this institute in our law placed the
question of whether an out of court enforcement is permitted using an analogy
of Law on Hypothec, when the parties contract this type of enforcement.

Key words: shipping, secured transactions, hypothec, ship mortgage, out of
court enforcement.
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VIK 347.441.142.2 ; 347.751/.752

Josan BYJIUT'h
CTPYYHO-TeXHINYKM capaguuk IIpaBHor ¢akynrera YHUBep3uTeTa y
Kparyjesiry

OIIO3MBOCT IIOHYJE ITPEMA YHU®OPMHUM
ITPABUIMMA

Pe3sume

Y pagy cy ananusupane ogpegbe Konsenuyuje YH o yiosopuma o
mehynapognoj upogaju pobe, UNIDROIT Hauena 3a mehyHapogte wwpiosum-
cKe yiosope, Kao u u3eopa yceojeHux Ha nueoy Eepoiicke ynuje xojuma ce pe-
Iynuwe oio3usocii oHyge. Hasegenum aximiuma je tipegeuheno ga ce ionyga
Modice 01038ailiu, ¢ WUM WO Cy YC80jeHU U u3y3eyu 04 otiwiillel upasusa,
Koju cy WONUKO 3Ha4ajHu ga i0iioso HoHUwinasajy tpuxeaheno Haueso.
Yceojena pewerva ce pasnuxyjy y iom cmucny wittio je y Hauenuma espoii-
ckol yiosopHoi upasa, IIpegnoiy 3ajegnuukol oxeupa 3a yiuyhusare u Ilpeg-
noiy Ypegbe o 3ajegnuukom espoiickom ipasy tpogaje, ogpehusarvy poxa 3a
upuxeatiarve y UoHygu gaili Kapakxilep camocitianHol 0cHo8a 3a cmatliparbe
iloHyge Heotlo3usom, gok iipema iipasunuma Konsenyuje Yjegurenux nayuja
u UNIDROIT wnauena nasoherve poka mode CLyHUTHU CAMO KAO UHGUUU]A
lloOHyguo1ese Hamepe, a He U KAO OCHO8 3a HeoO0pUsy UpasHy UpeiiilocliasKy
ga je peu o Heoilo3usoj ioHyqgu. Yipaso ogpehusare poka 3a upuxeaiiiaree je
uzaseano Hajeehe guneme usmehy lipegciliasHuxa 3emana Ho dujem Upasy je
{OHyga HA4eNHO HeoNo3Uea U OHUX y dujem Upasy je tpuxeaher cylupoiian
UpuHyui, dpu wemy cy pasnuxe y iymauerouma tpe pe3yniiaitd uHCUCuuparea
HA CYUPOTCIIAB/eHUM 3HAUEHUMA YHOTUPeOveHUX THepMUHA, Helo Huxose
Heogpehenocitiu u HejacHohe.
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Kmyune peuu: tionyga, otiosus iiomnyge, 3akmyuerve yiosopa, mehynapogHa
upogaja pobe, Konsenyuja YH o yiosopuma o mehyHapogroj
ipogaju pobe.

I YBog

OnosuBOCT NOHYZIe PasIMYUTO je PerylucaHa y HallIOHa/JIHUM IIpaB-
HuM cucTemuMa.' Hajorabuja Be3saHOCT TOHYNMOIA TIOHYZIOM TOCTOJU Y
3eM/baMa common law-a, OK BUXOBY CYIPOTHOCT IIPeCTaB/bajy 3eM/be rep-
MaHCKOT IIpaBHOT Kpyra. IIpenasHu o6/MuK 4MHM pOMaHCKa Tpyla Ipasa, C
0631poM Ha MOTYRHOCT OmO3MBa MOHY/E, Y3 IOCTOjalbe OATOBOPHOCTH IO-
Hy/IMolLa 3a HecaBeCHO Bobeme nperosopa (culpa in contrahendo).

360r pasnuka y pellemuMa, IPWINKOM 3aK/byderwa yropopa y meby-
HapOJHOIIPAaBHOM IIPOMETY MOXK€ IIOCTOjaTVl HEM3BECHOCT U IIpaBHa He-
CUTYPHOCT, KOje IpefCcTaB/bajy 0301M/bHE Iperpeke pasBojy MehyHapopHe
TProByHe.” Y IM/by IMXOBOT IIpeBasMIakema, Ha MeyHapogHOM HUBOY
je mpepgysera akuMja Ha YHM(UKAIMjy MaTepyjaHOIPABHUX IPaBUIA O
3aK/by4ery yropopa. Hajycnemnuju npumep npencrasmba Konsennuja Yje-
[IMIbEHNX HaIja O yroBOpiMa o MehyHapoaHoj Ipofaju pobe’ (Y mabeM Tek-
cry: Konsennuja). Ocum KonBenuyje, y oksupy MehynaponHor mHCTUTYTa
3a yHudukauujy npusataor npasa (UNIDROIT) nonera cy UNIDROIT Ha-
yenta 3a MehyHapomHe TprosuHcke yrosope® (y mabem texcty: UNIDROIT Ha-

1 O pelrennMa y II0jeAMHUM IPAaBHUM CUCTeMUMa BugeT: Muoppar B. Opmuh, 3axmwyuerve
yiosopa, Beorpap, 1993, ctp. 154-238 u 302-311; Maagen Hpaukuh, ,O6aBesHocT n
OIIO3VIBOCT IIOHYJIe 3 3aK/by4MBaibe YTOBOPa IpeMa YIIOpeJHOM IpaBy 1 MehyHapogHuM
yHudopMHMM usBopuMa mpasa’, IIpaso u upuspega, 6p. 9-10/1995, cp. 3-10.

2 Alexander S. Komarov, ,Internationality, Uniformity and Observance of Good Faith as
Criteria in Interpretation of CISG: Some Remarks on Article 7(1)%, Journal of Law and
Commerce, Vol. 25, 2005-06, gocTynHo Ha agpecu: http://www.uncitral.org/pdf/english/
CISG25/Komarov.pdf, 25.10.2012, ctp. 75.

3 Koupennuja YjenumeHNux Hanuja o yrosopuma o Mehynaponnoj mpomaju pobe (mame
y ¢ycHoTama: KonBeniuja) je 3akpydena 11. anpuma 1980. rogyHe Ha JIMIIOMaTCKOj
koHdepenuuju YH xoja je oppxana y Beuy. Jenna op notmcanna Koneeniyje 6mna je u
COP Jyrocnasuja. Jyrocnasuja je mel)y mpum apsxaBama u patudukosana Konsennujy,
Beh 1984. roguue (Cnymbenu nucii COP] - Mehynapogru yiosopu, 6p. 10-1/1984). V
ckmany ca 4. 99, KonBennuja je crynmaa Ha cHary, 1. janyapa 1988. rogune. [lo caga
je Konsenuujy parnduxosano, wim joj OpUCTYNUIO, IPUXBATUIO WM OFOOpUIO 78
3emasba. Mehy m1Ma cy ckopo cBe eBpOIICKe [p>KaBe, Ka0 U BeIMKM Opoj ApxkaBa ca
APYTUX KOHTVMHeHaTa, MeDy KojuMa cy ¥ OHe Ymuje IpMBpefe MMajy BeoMa 3HadajHY
ynory y MehynaponHoj Tprosuny, kao mro cy Hip. CAJl, Kuna u Janan (crame Ha faH
25.10.2012. ropuse). Craryc KoHBeHIje MOXe Ce IPOBEPUTH Ha afpecu: http://www.
uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status.html.

4 Unidroit Principles of International Commercial Contracts 2010 (name y dpycHotama: UN-
IDROIT Hadyena), HOCTyIHO Ha appecu: http://www.unidroit.org/english/principles/con-
tracts/principles2010/blackletter2010-english.pdf, 25.10.2012.
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qesta). Y MOC/IebIX HEKOMKO AelieHNja, IPUMETaH je U pajj Ha PerMOHaIHOj
yHUMKALUj1 1 XapMOHM3alVju IpaBa, HoceOHO y okBupy EBporicke yHnuje
n OpraHmsanuje 3a XapMOHM3aIMjy TOCTOBHOT npaBa y A¢ppuun (OHADA).
PesynTaTm IBMXOBOT pafia cajp)KaHu cy y: Hadennma eBpoIickor yroBopHor
npasa’ (y ARTBEM TEKCTY: EBpomncka Haverna), [Ipensory 3ajesHIYKOT OKBMpa
sa ynyhusame® (y mamem Texcry: DCFR) u [pemnory Ypea6e o 3ajeiHuIkoM
eBpOIICKOM IpaBy mpopaje’ (y mamem Tekcry: CESL), y oxkBupy EBpormicke
YHUje, 1 Y JefHOOOPa3HOM 3aKOHY O OIILITEéM TProBayKOM IIPaBy® Y OKBUPY
OpraHusaiyje 3a XapMOHM3aIyjy ITOCTIOBHOT TIpaBa y Appuim.

YcBajame akaTa IpeficTaB/ba caMo MPBM, MAKO Ba)XaH, KOaK. ? Ila ne
6¥ oCTan caMo ,MPTBO CTOBO Ha manupy,'? moTpe6Ho je ma ce mpumemyjy
Ha jemHoOGpasan maunn.'! ,Tlome Ha kome he ce BomUTM M MO6GUTH, WM
usryoutu 6murka 3a MebyHapomHy yHmbukaumjy“ je Tymademe ofpenom
MebyHapomHuX akara,  jep je jefHOOOpasHO TyMauelre IPETIIOCTaBKa 3a
oCTBapeme OCHOBHe CBpXe 360T Koje cy ycpojenn.'? 3ato je sa ocTBapuBame
)e;[Hoo6lpa3Hocm Ofl 3Hayaja IIO3HaBaWwe CTPaHe CYACKe UM apOUTpaKHe
npakce. ~ Jla 61 ce yjemHaumia Ipakca CyfoBa M apOUTpaxka U3 pasimdm-

5  The Principles of European Contract Law, Prepared by the Commision on European Con-
tract Law, 1999 Text in English (zape y dbycnorama: EBporncka Haverna).

6  Christian von Bar, et al. (editors), Principles, Definitions, and Model Rules of European
Private Law, Draft Common Frame of Reference (DCFR), Outline Edition, Munich, 2009
(mame y ¢ycHoTama: DCFR), focTynHO Ha afpecu: http://ec.europa.eu/justice/policies/
civil/docs/dcfr_outline_edition_en.pdf, 25.10.2012.

7 Proposal for a Regulations of the European Parliament and of the Council on a Common
European Sales Law, Brussels, 11.10.2011, COM(2011) 635 FINAL, 2011/0284 (COD)
(mame y dycHorama: CESL), mocTynHo Ha aapecn: http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=COM:2011:0635:FIN:en:PDF, 25.10.2012. O ypen6u Kao OILJOHOM
MHCTPYMEHTY XapMoHu3auuje supetu y: Pagosan [I. Bykaguuosuh, ,O ompaBgaHoCcTI
3ajeNHIYKMX eBPOICKNUX IIpaBuia o mpopaju’, Ilpaso u dpuspega, 6p. 4-6/2012, cTp.
596-617.

8  Uniform Act Relating to General Commercial Law, gocTymnHo Ha agpecu: http://www.juris-
int.org/ohada/text/text.02.en.html, 25.10.2012.

9  Michael Joachim Bonell, ,UNIDROIT Principles 2004 - The New Edition of the Prin-
ciples of International Commercial Contracts adopted by the International Institute for
the Unification of Private Law, Uniform Law Review, 2004-1, ctp. 6.

10 Hcimo.

11 Bupertn: un. 7 ct. 1 KonBenunje.

12 John Felemegas, ,The United Nations Convention on Contracts for the International Sale

of Goods: Article 7 and Uniform Interpretation®, focrynHo Ha agpecu: http://www.cisg.
law.pace.edu/cisg/biblio/felemegas.html, 25.10.2012.

13 Papgosan [I. Bykagumnosuh, MehynapogHo tiocnosHo ipaso, oduitiu u HocebHU geo,
Kparyjesaw, 2012, ctp. 392.

14 TIlpeppar H. IIBerxoBuh, ,Tymaueme yroBopa o MmehyHapomHoj mpomaju pobe: ymora
HayeJla CaBeCHOCTH U ToluTema U mpobreM ,MehyHaponHe murepnperauuje, IIpaso
u apuepega, 6p. 5-8/2001, ctp. 972; Bragumup IlaBuh, Munena Hophesuh, ,,IIpumena
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TuX 3eMaspa, Cexperapujar Komucuje Yjenumennx Hanuja 3a mehynapopgHo
TproBuHcKo mpaBo (y mameM TekcTy: UNCITRAL) je ycTaHOBMO CUCTeM
KOjU Ce 3aCHMBA Ha IPUKYIUbAKY U 00jaB/bUBaY CYACKUX IIpecyha 1 ap-
OMTPKHUX OJIYKa y KOjUMa Cy NpUMereHe KOHBEHI[Vje 1 MOJel 3aKOHU
koje je mspagno UNCITRAL (Case Law on UNCITRAL Texts - CLOUT)."®
Kako 61 ce cnpoBeny OCHOBHM NMPMHIUIN TyMadera MelyHapomHux axa-
Ta yHU(UKaLje, TIOLITOBakbe HIUXOBOT MehyHapomHOT KapaKTepa 1 IOTpe-
6a yHanpebhema BUXOBe jemHOOOpas3He NpMMeHe, NOTPeOHO je IO3HABATU
U BUXOBY ,,3aKOHOJABHY I/ICTOpI/IE;’m Kao CpeficTBO OeKCTBa of mpefpacyna

«

KOje IIOTNYy mn3 I[OMahI/IX IIpaBa .

Y pany he 6utn ananmusupane oppende Konsennuje, UNIDROIT Ha-
yena, EBponckux Hauena, DCFR n CESL xojuMa ce perynuilie oIIo3uBOCT I10-
HyZle 3a 3aK/bydeme yropopa. Hajseha maxma 6uhe mocsehena Konsenmmju,
KaKo 30or ob6asesyjyher mejcTBa, y OfHOCY Ha caMO IpeNnopydYeHM KapakTep
OCTa/MX M3BOPA, TAKO M 300 cTaryca ,jefHOr of cryboBa MehyHapomnor
TPrOBMHCKOT TIpaBa 1 MPaBOr Tpujymda y OZHOCY Ha paHUje IpoMalieHe
nokyimaje yHudukamuje y osoj obmactu''® xamxe JegHoo6pasHe 3akoHe
o MmehyHapopHoj mpopaju pobe u 0 3aK/bydery yropopa o MehyHapomHOj
npopaju pobe u3 1964. ropuxe.

II Ilop1ayeme U ONO3UB MOHYAE

KonBennujom ce mpaBy pasmmka usMehy mHoBmadema 1 OIIO3MBa
nouyne.'® VI jeman u mpyru akt moHynuoria yTiudy Ha IejcCTBO OHYJIE, ¢ TUM

Beuke KoHBeHUuje y apburpaxnoj mpakcu CIO/BHOTPTOBUHCKE apbuTpaxke Ipn
Ipuspenroj komopu Cpbuje’, IIpaso u fipuspega, 6p. 5-8/2008, cTp. 586.
15 JlocrymnHo Ha ampecu: http://www.uncitral.org/uncitral/en/case_law.html.

16  ,3axoHopaBHa“ mcropuja KoHBeHipmje je Gorara m ,otkpuBajyha® Kako ce Haupt
KonBenuyje, koju je mpunpemmna Kommcnuja Yjemumenux Hanuja 3a MebyHapomno
TProBMHCKO mpaBo (mame y ¢ycHorama: UNCITRAL), pasBujao, HOJGHOIIEHU CYy
npeniosn 3a Gpucarbe, M3MEHe WAV [OIyHE IIOjeAMHUX OFPenOy, ¥ CTaBOBM KOjU CY
IpeoB/Iafiany IPUINKOM OJTydMBara O HbuMa Mpopyounn cy MehyHapogHo cxBaTtambe
KOje YMHM OCHOBY pedn U uspasa ymorpebmennx y Konsennuju. Mehytum, ynorpeba
»3aKOHOlaBHe“ NCTOpMje Kao BOAMYA 3a TyMadere KOHBeHIMje 3axTeBa OIIpes.
CaomiiTemheM jeJHOT fie/ieraTa He yCTaHOB/baBa ce Impeonabyjyhe rmepumre, a hyrame
KOje y OBOM CJIy4ajy yClIemy He MOpa HY>KHO 3HAYMTHU carjallaBame. OIroBop Moxke
3aXTeBAaTM KOHCY/ITAIMje Ca MUHUCTApCTBMMA KOje HICY M3BOJ/bUBE TOKOM pebare,
a 4eCTo ce M OflyCTaje Of MPUIOBOpA jep [aj/ba JUCKYCHUja USI/eNa HEMPOAYKTUBAHA U
myrorpajana. John O. Honnold, Uniform Law for International Sales under the 1980 Unit-
ed Nations Convention, 3rd edition, The Hague, 1999, goctynHo Ha agpecu: http://www.
cisg.law.pace.edu/cisg/biblio/honnold.html, 25.10.2012, cTp. 90 1 94.

17 Hcino, cTp. 15.

18 Tubop Bapanmu, u np., Mehynapogro upusaitino iipaso, 10. nsnamwe, beorpan, 2008, ctp.
422.

19 TloBnayeme u ono3us MoHype ce pasnukyjy u' y UNIDROIT nadenuma. Bupetn: . 2.1.3
ct. 2 UNIDROIT nauena.
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HITO Ce TIOBAYeheM CIIpEYaBa Jja MIPaBHO JIjCTBO MOHY/E HACTYIMN, JIOK Ce
OMIO3MBOM OKOHYaBa MPABHO JIejCTBO MOHyfe Koje je Beh HacTymmmo.? Hpy-
TUM pedyMa, [TOB/Ia4ehe TIOHY e ce OGHOCU Ha BpEMEHCKM IepUof, IIpe HEro
IITO je IOHYZa IocTana eeKTUBHA, JOK Ce ONI03UB IIOHY/Ie OTHOCY Ha Iepu-

Off BpeMeHa HAaKOH IITO Ce MOHYZOM IIPOV3BEIO IIPaBHO JiejCTBO.

22 23

[Tonyna mocraje epeKTMBHA O TPeHYTKa KaJa CTUTHe ~ IOHyheHOM.
dopmynanmja fa je HOHyAa CTUIIA MOHYhHEeHOM, 3HA4YM fia je TIOHy/AA IOC/a-
Ta Off MOHYAMOLA WI/ HeTrOBOr OB/IAIIheHOT MIa, a He [ja ce 3aTeK/aa KOJ
nonyhenor 6es mwerose carmacHoctu.”! Teper moxasuBama 1a MOHyAA Huje
IOCTIaTa je Ha CTPAaHU HEHOT ayTopa, JIOK ,CTU3ame  MOHY/e MOopa JoKa3a-
T CTpaHa Koja Ce TO3MBa Ha HeHy epekTuBHOCT.” J[OK MOHY/la He CTHT-
He MOHyDeHOM, OH je He MOXe IPUXBATWUTH, Tj. IPUXBAT IOHYAe OM OUO
6e3 IMpaBHOT JIejCTBA, YaK M Jia je IIOHyheHN casHao 3a moHyay. Y HajBehem
Opojy crny4ajeBa OBO NpaBWIO MMa CaMO TeOPMjcKM 3Hauaj. Fberos mpak-
TUYHM 3Ha4aj OI7Iefla ce y C/TydyajeBuMa Kajla ce MOHyAVIaL, IIPEeOMIC/IN Ha-
KOH crama noHyze.”” OH je Moxe moByhy, 4ak 1 Kajja je HEOIO3MBa, aKO
M3jaBa O TOBMauery CTUrHe” MOHyhHeHOM Ipe WM y MCTO BpeMe Kaja U

20 Mrnapen Opaiukuh, MehyHapogua tipogaja iipema yHUGOpmMHum Gpasunuma u yiiopegrHom
iipasy, beorpap, 1987, ctp. 53.

21  Report of the Working Group on the International Sale of Goods on the work of its ninth
session (Geneva, 19-30 September), A/CN.9/142 (mame y dycHorama: A/CN.9/142), y:
Yearbook of the United Nations Commission on International Trade Law, 1978, Volume IX,
Part Two. International sale of goods, I, A, nocTynHo Ha aapecu: http://www.uncitral.org/
pdfienglish/yearbooks/yb-1978-e/vol9-p61-85-e.pdf, 25.10.2012, ctp. 74, map. 177.

22 Tlonypa je ,cturma“ moHybheHOM Kafja My je CaoIIITEHA YCMEHO WAV HAa APYT¥ HaduH
ypy4YeHa IbeMy JIMYHO WIM IIpefiaTa y IerOBOM MECTY IOCTIOBama WIM Ha IberoBy
MONITAHCKY ajipecy WM, aKO HeMa MeCTO IMOC/IOBaba, OHOCHO MOUITAHCKY afIpecy, y
IeroBOM pefjoBHOM 6opasumTy. Konsenuyja, un. 24.

23 Konsennuja, wn. 15 ct. 1; UNIDROIT nHavena, 4. 2.1.3 ct. 1.

24 Ulrich G. Schroeter, y: Ingeborg Schwenzer (editor), Schlechtriem ¢ Schwenzer Com-
mentary on the UN Convention on the International Sale of Goods (CISG), 3rd edition,
Oxford, 2010, cTp. 297-298. map. 2.

25  HUcio.

26  Commentary of the Draft Convention on Contracts for the International Sale of Goods,
prepared by the Secretariat, Document A/CONFE97/5, (game y dycHotama: A/CONE97/5),
y: United Nations Conference on Contracts for the International Sale of Goods, Vienna
10 March - 11 April 1980, Official Records, Documents of the Conference and Summary
Recorrds of the Plenary Meetings and of the Meetings of the Main Committees, United Na-
tions, New York, 1991, special issue of United Nations publication A/CONFE97/19 (name y
¢dycnorama: A/CONE97/19), Part One. Documents of the Conference, Proposals, reports
and other documents, D, focTynHO Ha: afpecu: http://www.uncitral.org/pdf/a_conf.97_5-
ocred.pdf, 25.10.2012, ctp. 22, KoMeHTap wi. 13, map. 2.

27  3a oppehuBame BpemeHa Kaja ce cMaTpa jia je M3jaBa O IOBIAYErby IOHYME ,CTHUIMA"
noHyheHOM NpUMeyjy ce ncTa mpaBmiIa Kao u y cay4ajy nonyne (Konsenmmja, wi. 24).
Bupern: ¢u. 22.
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nonyna.’® ¥ Tom cryuajy ce cMatpa a OHYy/Ia Huje HU yunibeHa,”’ Tj. TaKkas
IPEIIOT 3a 3aK/byUetbe YTOBOPA He II0CTaje OHY/Ia, IbUMe Ce He CTBapa IIpaB-
Ha Moh 3a loHyheHor 112 myTeM MpuxBaTa 3ak/bydu yropop.>’ Ilonyherom ce
TIOBJIaYeheM ,,IIOHy/Ie" He CTBapajy HeyrogHocTn,”! 6ynmyhu 1a o TakBe ,,10-
Hy7ie“ HIje MOTao MMaTy OM/I0 KaKBUX OYeKMBamba.

VspaxeHa je cyMma fa je pasnmKoBame jacHo,”> 6yayhm ma he
IIOBJTaYerbe MIMAT IIPABHO JIejCTBO, He CaMo KaJia M3jaBa O IIOB/Ia4ery CTHT-
He NoHyheHOM Ipe moHype, Beh, 1 ICTOBpeMeHO ca KoM, LITO 3HA4M fIa CY
o6e usjaBe Bo/be MoHyAMona epexrusHe. KonBeHimjom je mpepgsubeno ma

28 Kousenuuja, un. 15 c1. 2; UNIDROIT navena, um. 2.1.3 cT. 2.
29  Anexcaupgap lonpurraju, IIpuspegro yiosopHo ipaso, 3arpe6, 1967, ctp. 131.

30 M. JIpamkwuh, ,O6aBe3HOCT U OHNO3MBOCT IOHY/E 3a 3aK/by4MBale YroBOpa IIpeMa
yIopenHoM npaBy u MehyHaponHuM yH1GOPMHUM U3BOPKMa IIpaBa’, cTp. 2.

31 Kazuaki Sono, ,,Formation of International Contracts under the Vienna Convention: A
Shift above the Comparative Law*, y: Petar Saréevi¢, Paul Volken (editors), International
Sale of Goods: Dubrovnik Lectures, Oceana, 1986, focTymnHo Ha agpecu: http://cisgw3.law.
pace.edu/cisg/biblio/sono2.html, 25.10.2012, ctp. 116.

32 John E. Murray, Jr., ,An Essay on the Formation of Contracts and Related Matters under
the United Nations Convention on Contracts for the International Sale of Goods", Jour-
nal of Law and Commerce, Vol. 8, 1988, nocTynHo Ha appecu: http://www.cisg.law.pace.
edu/cisg/text/murrayl6.html, 25.10.2012.

33 A/CN.9/142, ctp. 74 map. 177. 360r Temkoha y pasmMKoBamy NOBJIAYerba M ONO3VBA
HoHyze, 610 je mpenmora na ce y KonBeHuuju nsberte xopumherme o6a KOHIeINTa,
mebyTuMm, oHM cy, nnak, safgpxxanu. Bugetn: Report of the Secretary-General, A/CN.9/146
and Add.1-4 (mame y dycuorama: A/CN.9/146 and Add.1-4), Comments by Austria, Aus-
tralia, Czechoslovakia, Finland, the Federal Republic of Germany, Ghana, the Netherlands.
Sweden and the United Kingdom of Great Britain and Northern Ireland, as well as by the
Economic Commission for Europe, the Economic and Social Commission for Asia and the
Pacific, the Caribbean Community, the Hague Conference on Private International Law,
the International Chamber of Shipment, the International Civil Aviation Organization and
the Central Office for International Railway Transport, A/CN.9/146 (name y dycHoTaMa:
A/CN.9/146), y: Yearbook of the United Nations Commission on International Trade Law,
1978, Volume IX, Part Two. International sale of goods, E I, roctynHo Ha agpecu: http://
www.uncitral.org/pdf/english/yearbooks/yb-1978-e/vol9-p127-146-e.pdf, 25.10.2012, ctp.
134, map. 93; Report of the United Nations Commission on International Trade Law on
the work of its eleventh session (New York, 30 May - 16 June 1978), A/33/17 (mame y
¢dycnorama: A/33/17), ANNEX I, Summary of deliberations of the Commission on the Draft
Convention on the Formation of Contracts for the International Sale of Goods, y: Yearbook
of the United Nations Commission on International Trade Law, 1978, Volume IX, Part one.
Eleventh session (1978), 11, A (name y dycHotama: A/33/17), nocTymHo Ha agpecu: http://
www.uncitral.org/pdf/english/yearbooks/yb-1978-e/vol9-p11-45-e.pdf, 25.10.2012, ctp. 39,
map. 111 u ctp. 40, map. 112-116; Analysis of Comments and Proposals by Governments
and International Organizations on the Draft Convention on Contracts for the Interna-
tional Sale of Goods, and on Draft Provisions Concerning Implementation, Reservations
and other Final Clauses, Prepared by the Secretary-General, Document A/CONFE97/9,y: A/
CONE.97/19, Part One. Documents of the Conference, Proposals, reports and other docu-
ments, F, ctp. 75, un. 13, map. 1.
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MPeJHOCT MMa IIOBJIaYere MOHYAE, MAKO Ceé Y OBOM CJTy4ajy IOHyfa IpakK-
TUYHO ONo3MBa. PasnuKoBame MoBIadema M ONO3YBA MOHYE HeMa TOMMKA
3HaYaj aKo je IOHyMa OIO3MBa, jep he ce n3jaBa o MoBIAYEHY Koja je CTUITIA
MOHYAMOLY IIOCTIe TIOHYJie CMaTpaTi Kao HeH ONO3MB.

3a pasnMKy off IOB/aderka, ONO3YB IOHYAIE ¥Ma IIPAaBHO [EjCTBO CaMO
aKo je IIOHy/ia Heonosnsa. KoHBeHIMjoM je IpefBuheHO fja cBe IOK ce yroBOp
He 3aKby\M, IOHY/IA MOXKE /13 C€ OT030BE, yKO/MKO ONO3MB CTUTHE l'IOHyb.eHOM
IIpe Hero ILITO je OTIIOC/IA0 CBOj mpuxsat.” Vcro pereme npuxsaheHo je n'y
UNIDROIT nadenuma, EBpornickum Havennma, DCFR u CESL.3®

Omnosus MoHyfe MPOM3BOAY MPABHO JIEjCTBO Off TPEHYTKA KaJja CTUT-
He’’ monyhenom. Jlakie, pusuK 3a ry6uTaK OmMO3MBA CHOCM TOHYIVTAI.
MebhyTtum, nonyhenn ce He Moxke 103BaTH 1a My OIIO3UB HUje CTUTAO WIN Ja
MY je CTUTao ca 3aKamIlbereM aKo je TO caM CKPUBMO,’® TIpH UeMy je TepeT
JIOKasMBama Ha CTPaHM MOHyAMONa.> OMO3MBOCT TIOHYJIE je M BPEMEHCKU
orpanmyena.’’ [IpaBo MOHy/MOIA 12 TIOHY/Ty OMO30Be MPECTaje Y TPEHYT-
Ky Kajia je yroBop 3ak/by4eH. OBO je OCHOBHO IPaBUJIO KOje Ce TpUMerbyje
caMo y C/TyJajeBUMa Kaja IOHyDeHM ycMeHO IpuxBaTa IOHYAY, M Kaja
nonyheny mpuxBata MOHYHY y ckmamy ca cr. 3 wi. 18 Kousenmuje,*! jep y
OBUM CJIyYajeBMMa IIPUXBAT IPOM3BOAY HAejcTBO Beh y TpeHyTKy Kajga je
uspaxen.*? Y ocTanmm crydajeBuma, Mako ce yroBOop CMaTpa 3aK/bydeHNM

Kajga IpuUxBaT CTUTHE IOHyOMoOLly, OIIO3UB, Ha 61 uMao IIpaBHO }IejCTBO,

34 A/CONE97/5, cTp. 22, KoMeHTap 4. 13 map. 4.
35 Konsennuja, 4. 16 ct. 1.

36 UNIDROIT nadena, un. 2.1.4 ct. 1; EBpornicka Haverna, wi. 2:202. ct. 1; DCFR, g II -
4:202 ct1. 1; CESL, 4. 32 cT. 1.

37 3a ogpehuBame BpeMeHa Kaja ce cMarpa fia je OIO3MB IIOHYJE ,CTUIa0" IOHYheHOM
[IPUMeEY]jy Ce MCTa IpaBuUiIa Kao 1 y cnyd4ajy nonyze (KouseHuuja, wi. 24). Bugetn: ¢H.
22.

38 A.TonmurajH, Has. geno, cTp. 133.

39  Jakura bap6uh, ,,Pusuk 3a npujeHoc IoHyze 1 IpUXBaTa Te HUXOBA ONO3MBA", 360pHUK
IIpasnoi gaxynitieitia y 3aipedy, 6p. 2/1967, ctp. 172.

40  Mnapen Jpamkuh, ,,IToHy#a 1 npuxBar npeMa yHIUQOPMHUM IPABUIMMA U YIOPETHOM
mpasy", y: PagoBan [I. Bykagunosuh (ypemuux), Hauena esepoiickoi yiosopHoi iipaea
U jylocnosencko Upaso, Hpunoi xapmoxusavuju gomahei saxonogasciiea, Kparyjepan,
2001, cTp. 146.

41 A/CONE97/5, cTp. 22, koMeHTap 4. 14, map. 2.

42 Axo Ha OCHOBY ITIOHY/ie, ITpaKce KOjy Cy cTpaHe usMeDy cebe ycnocraBuie nnm obudaja,
[IpuXBaTame MOHYDEHOT MOXKe OUTV M3Pa’KeHO M3BpLIABAKEM HEKe pajiibe, Kao ILITO
je OHa KOja Cce ONHOCK Ha ofallllbaie pobe min Iiahame IjeHe, 6e3 obaBelITermba
MOHY/IMOIA, TIPUXBaTakbe IIPOU3BOAY [IejCTBO Y TPEHYTKY Kafla je pajiiba M3BpIlIeHa IO,
YCTIOBOM Jia je TO HMpeRy3eTo y pokoBuMa npepsubennm y cr. 2 un. 18 KonBeHuyja, w.
18 ct. 3. VIcto: UNIDROIT nHavena, 4. 2.1.6 ct. 3 EBponickuM Hadennma, 9. 2:205 CT.
3, DCFR, un. II - 4:205 ct. 3, u CESL, 4. 35 cT. 3, je npenBubeHo fa je, y HaBejleHUM
CHUTYyallMjaMa, yrOBOp 3aK/by4eH Kajia je MOHyheHN 3aroyeo M3BpliIethe pajibe.
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Mopa ctuhu onyheroM Tpe Hero mTO je OH oTHOCTA0 CBOj MpuxBat.t’ Ha
OBaj HAYMH OII03MBa MOHY/A he MocTaTy Heomo3MBa 1 IMpe TPEHYTKa Kaja je
yroBop 3ak/bydeH. Tume ce 3a nonyheHor ckpahyje Bpeme HeM3BeCHOCTH, jep
ra OH MOXXe IIPEKMHYTU C/lalbeM IIpUXBaTa.”” 3Ha4aj OBOT NPaBUJIA je Y TOME,
IITO Ce BUMe Jjaje TOIPMHOC IIOCTU3akby KOMIpoMuca nsMehy npaBHux cu-
cTeMa y KOj/Ma je TIOHY/ja Hade/THO OII03MBa ¥ OHMX Y KOjuMa je mpuxsaheH
CYIpOTaH IPUHLIMNIL

KoHBeHIMjOM HMje IPOMMCAHO MOCEOHO NMPABMUIO KOjUM Ce Pery/m-
Iy IIOBJIaYeHe U ONO3UB IIOHYJE yuuibeHe HeoppeheHoM 6pojy nuia, T3B.
OIITE TOHY/le UM TOHYJe jaBHOCTH. Kako MOHyAuIal, He MOXKe Y CBaKOM
CTy4ajy 3HAaTH KOMe je CBe IOHy/Ja CTUI/A, MOXKe My OuTm HeMmoryhe na je
IOBYyYe UM ON030Be. K/by4yHO muTame Tude ce MOMEHTA KaJla TaKBe IIOHY-
ne moctajy ebextupHe.*® Y 3aBUCHOCTM Off HAYMHA Ha KOjU je TpPEIOT 3a
3aK/pyuere yrosopa ymyheH Heoppehenom Opojy nmia, a Koju ce cMmarpa
HIOHYZOM, Y4MIbEeH, MOXKe Ce CMaTpaTy Ja je cTurao monyhenmma y cvmmcny
u1. 24 KoHBeHIMje, HIIp. y C/Iy4ajy Clama KaTajora MM LIeHOBHMKA, U Of
TOT MOMeHTa he ITpoM3BOANTI IIPABHO JIejCTBO, WM, IAK, MO>Ke OUTH TEIIKO
OIpefiuTH Taj TPEHyTaK, Kao y C/Iy4ajy oIllaca yUMIbeHUX IIyTeM INTaMIIe,
Te/IeBU3Mje VIM MHTEPHETa.” Y OpyTOM CIIy4ajy Of IpeCy[NHOTr 3HaYaja je Ha-
Mepa nonynuora.*® Hajuenthe je 1aTym o kora TakBa OHyJIa BaXki HaBejieH,
a'y cIyd4ajy fia Huje, Tpeba IIpeTIOoCTaBUTH fia je TIOHy/a edeKTUBHA Of Tpe-
HyTKa 00jaB/blBamba, a He Off BpeMeHa KaJia IIOTeHIIMjaTHN afipecaTy Ca3Hajy
sa wy." 3axTeB Jla MOB/TAYerbe M OTO3MB MOHYNe CTUTHY TOHyheHOM, ofiHO-
cHO noHybeHuMa Tpebano O6u mIMpe TYMauuTH, ¥ CMATPATU Ta UCIYHEHUM
YKONMKO je MOHyAWIal] Npefy3eo pajiibeé Koje C€ Y KOHKPETHOM CIy4ajy
cMarpajy pasyMHuM fa 61 moHyheHMMa cTaBMO HO 3Hama Ja je NOHYy.Aa
onosBana.”’ vV EBsponckum Havenuma, DCFR u CESL je npepsubeno fa mo-

43 CLOUT case No. 1151 [Slovenia: Visje sodiS¢e v Ljubljani (Ljubljana High Court), VSL
sodba in sklep I Cpg 951/2006, Slovenia, 9 April 2008], y: Case law on UNCITRAL texts,
A/CN.9/SER.C/ABSTRACTS/118, poctynHo Ha agpecu: http://daccess-dds-ny.un.org/doc/
UNDOC/GEN/V12/537/12/PDF/V1253712.pdf?OpenElement, 25.10.2012, ctp. 6.

44 Mnapen [pamkuh, Maja Cranusykosuh, YiosopHo ipaso mehynapogHe iwipiosure,
Beorpag, 2005, ctp. 189, map. 15.50.

45 A/CONE97/5, cTp. 22, koMeHTap 4. 14, map. 5.
46  U. Schroeter, y: I. Schwenzer (editor), nas. geno, ctp. 298, map. 3.

47  HUcino.
48  MUcino.
49  MUcino.

50 Jacob S. Ziegel, ,Report to the Uniform Law Conference of Canada on Convention on
Contracts for the International Sale of Goods®, 1981, gocTynHo Ha agpecu: http://www.
cisg.law.pace.edu/cisg/text/ziegel16.html, 25.10.2012, xomeHTap i1 16, map. 1. (a). buno je
IIpefiyIora [ja ce OBO MUTarbe II0Ce6HO ypen, any oHn Hucy nprxsahenn. IIpema jenaom
npepyiory fia 61 moBjaverbe ¥ ONO3MB IOHY/E MMAIN IPAaBHO A€jCTBO IOTPeGHO je fia
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Hylla ynyheHa jaBHOCTI/I MO>Ke OMTU OII03BaHa MCTUM cpeacTBmMa KOjI/IMa je
" y4MbEHaA.

ITII Ono3uBocT nMoHypae

1. OcHOBHO IpaBUIO

Op Xara o bewa, kao n Ha [Inmiomarckoj KoHdpepeHuuju y beuy,
BoleHe cy myre pacmpaBe 0 GOpMy/TanMju IpaBUIa O OINO3MBOCTU IIOHY-
Iie, LITO je YBEK CIy4aj KaJia je ped O TEIIKO IMOCTUTHYTOM 1<0M11p0M1/[cy.52
Jleneranuje MHOTMX 3eMasba Xejlelie Cy Aa YHU(POPMHA IIpaBIIa CajpsKe IITO
BUIIIe pelllefba 13 IHMXOBMUX HAI[MOHAHUX MPABHUX CUCTeMa. TakaB cTaB
MOXKe IIOTULATY U3 IPUPOJHE CKIOHOCTH, KOja He MOpa HYXXHO OuTH Ce-
OMYHa WIM HAIMOHAIMCTUYKA, [ja Ce IMIPETIIOCTABY Jja je OHO IITO je MOo3Ha-
TO BEepOBaTHO 6O/be O HOBOT ¥ CTpaHOL.’” IIpexcTaBHMIM 3eMajba IpeMa
4yjeM IpaBy je MOHYJA HauelHO HEOIIO3MBA, TEIIKO Cy MOIIM fia IIpUXBa-
Te cynporaH npuHiun. CMaTpamyu Cy Aa ONO3MBOCT IIOHYAe He OAroBa-
pa morpebaMa TPrOBMHCKOI IIPOMeETa jep CTBapa HEM3BECHOCT HA CTPaHU
noHybenor, mro 6u ce mehyHapopHuM akTOM yHUMKalMje, CBAKaKO, MO-
pano u3behu. Hakon muckycuje je ommydeHo ga Tpeba 3agp>KaTv OCHOBHM
KOMIIPOMIC M3 XaIIKOT JeHOOOpasHOr 3aKOHAa O 3aK/bydemy yroBopa O
mebhyHapozHoj mpopaju pobe,>* mpema kome je MOHYA y IPUHIAITY OMO3H-
Ba, C TMM TITO Ce He MOKe OT03BaTH y mpemsubenum cryuajesuma.” Cwma-

HOHYAWIALL Ipefy3Me pasyMHe Mepe Ha 611 MuuuMa KojuMa je moHyza ymyheHa craByo
7o 3Hama fla je MOHyZla MOBYYeHa mau omnosBaHa. Bupgetnm: A/CN.9/142, ctp. 75, map.
180; A/CN.9/146, ctp. 134, map. 94 u 99. [Ipyrum npepnorom 6muio je npensubeno na
IIOHY/a jaBHOCTM MO)Ke OMTM IOBYYeHa WV ONO3BaHa O0aBeIITeHmEeM YYMIEHVUM Ha
UCTM HA4MH Kao u ToHypa. Bumerm: A/CN.9/142, ctp. 75, map. 180 um amMaHAMaH KOju
je Ha cT. 1 un. 14. Hanpra KonBennuje nognena feneranuja Yjepumenor KpambescTsa.
A/CONE97/C.1/L.48, y: A/CONE97/19, ctp. 94, un. 14, b, nap. 2 u 3.

51 Espomcka Hauena, 4. 2:202. ct. 2; DCFR, 9. II - 4:202. ct. 2; CESL, 4. 32 cT. 2.

52 Jenena Bunyc, Komenitiap Koneenyuje YH o mehynapogroj iipogaju pobe, 3arpe6, 1981,
crp. 54.

53  Gyula Eorsi, ,,Problems of Unifying Law on the Formation of Contracts for the Interna-
tional Sale of Goods", The American Journal of Comparative Law, Vol. 27, No. 2/3, Uni-
fication of International Trade Law: UNCITRALS First Decade, Spring - Summer, 1979,
crp. 315.

54  Buperu: wI. 5 XalIKOT JefHOOOPAa3HOr 3aKOHA O 3aK/by4ely yrosopa o MehyHapopmHoj
mpozaju pobe.

55 BupmeTu: CT. 2 anTePHATUMBHOT TEKCTA KOjU je, HA WI. 5 XalIKOT JefHOOOPAasHOT 3aKOHA
0 3aK/byuemny yroBopa o MehynapopnHoj npopaju pobe, Pagnoj rpymu UNCITRAL-a 3a
mebyHapopHy npopajy pobe (name y dycHorama: PagHa rpyma) mpejiokeH Off CTpaHe
Cexperapujata UNCITRALA-a, n xoju je PagHa rpymna npuxsaruia Kao OCHOBY 3a Jja/bl
paji Ha IpUIIpeMI IIPaBU/Ia O 3aK/by4ery yroBopa o MehyHaponHoj mpopaju pobe. Cr. 2
1 3 4. 5 Koju je PajHa rpyma ycBojuia Ha CBOM OCMOM 3acefjaiby ofip>kaHoM Y Ibyjopky
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TPaHO je ga 6u ce, 6110 KOjoM OMITHOM IIPOMEHOM, HOBY TEKCT YUMHIUO Malbe
IPUXBAT/bYBIM.

2. Nsy3senn

Osnaurheme MOHyAMOLA A IOHYAY OI030Be 3HAYAjHO je OTPAaHNYEHO
cT. 2 w1 16 KonBeHuyje, a mojeaHu ayTopu ofpefde OBOT CTaBa HAa3WUBajy
»cpieM 4rana 16> TToHy/a ce He MOye OIO3BATH: AKO je Y H0j Ha3HAYEHO,
Omto TMMe IITO je ofpeheH pok 3a MpuUxBaTame WIM Ha JPYTM HA4uMH, fia je
HeOII03MBa, WIN aKO je MOHyheHM pasyMHO BepoBao ja je IOHyZa Heolo-
3uBa M IIOHAIIA0 Ce CaITIaCHO ToMe.”® VIIeHTU4HO pelleme je npuxsaheHo
n 'y UNIDROIT HaYenMMa,” JOK Ce pelere mpensubeno EBpomckum Ha-
yenmuma, DCFR n CESL pasnukyje y TOM CMUCIy IITO je HaBoDemy poka
3a IpUXBaTame [aT KapaKTep CaMOCTa/IHOI OCHOBA 3a cCMaTpame IOHYfe
HEOIIO3MBOM.

a) ITonyga He mosxce ga ce 01io308e axo ce rwome yKkasyje, 6Usno imume
witio je ogpehen pox 3a tipuxseailiaree Unu Ha gpyiu HA4uH, ga je
Heotlo3usa

Jla 6u ce mpuMeHNo NpBM U3y3eTaK, HUje HOTpeOHO obehame MOHY-
muoua na nonyxny Hehe omosBaty, HUTH je mOTpeOHO 6UIO KakBoO obehame,
unberbe WIN Heuutbeme off cTpane monybenor.’! OBom oxpen6om ce ompa-
)KaBa MUIIUbeIe [a Y TPrOBMHCKIM OZHOCKMA, a ITocebHO y MehyHaponHuM
TPrOBUMHCKMM OffHOCUMMa NoHyheHm tpeba fa Oyme y cramy jja ce OCIOHM
Ha M3jaBy IOHYAMOLIA KOjOM Ce yKasyje fa IOHyAa y oxpeheHoM poky Hehe
6utn oro3Bana.’” [IoHyOM ce MOXKe yKa3aTy fia je HeOolmo3uBa Ha pas/dnTe

ox 4. go 14. janyapa 1977. roguse. Report of the Working Group on the International Sale
of Goods on the work of its eighth session (New York, 4-14 January 1977), A/CN.9/128
(mamme y dycHorama: A/CN.9/128), y: Yearbook of the United Nations Commission on In-
ternational Trade Law, 1977, Volume VIII, Part Two. International sale of goods, I, A,
HOCTYIHO Ha appecu: http://www.uncitral.org/pdf/english/yearbooks/yb-1977-e/vol8-p73-
88-e.pdf, 25.10.2012, ctp. 79, map. 71 u 72, u ctp. 80, map. 85.

56 A/CN.9/128, crp. 80, map. 77.

57 J. O. Honnold, Has. geno, cTp. 159-160. Victo Baxku u 3a cT. 2 4. 2.1.4. UNIDROIT Hauerna,
cT. 3 4. 2:202. EBponickux Havena, cT. 3 4. II - 4:202. DCFR, u cT. 3 un. 32 CESL.

58 Konsenuuja, 4. 16 crt. 2.

59  Buperu: um 2.1.4 ct. 2. UNIDROIT Havena.

60 Bupmern: wi 2:202 ct. 3 (6) EBporickux Hauena; ui. II - 4:202 cr. 3 (6) DCFR; 4. 32 cT.
3 CESL.

61 A/CONE 97/5, ctp. 22 map. 6.

62 Hcino. Vlako ce y Komenrapy Haupra KonseHniuje o yropopuma o MehynapoznHoj npogaju
pobe mpunpemseHom op Cekperepujata UNCITRAL-a xopuctu muspas ,0TBOpeHa“
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HaunHe. To MO>ke OUTH Y4MIEHO U3PUYNTO, AU Ce MOXKe M IO pa3yMeBa-
T U3 OKOJIHOCTM C/Iy4aja, IPEeTXOJHMX IPEroBopa, MpaKce Kojy Cy CTpaHe
usmelyy cebe ycnocrasune um o6udaja.®> Hajmpe, y monymm mMoxe 6uty Ha-
3HAUeHO JIa je Heolo3uBa uau fja Hehe 6UTH omo3BaHa y KOHKPETHOM Bpe-
MeHcKoM 1epuony. Takobe, moHymOM MoXke 6MTH yKa3aHO Ja je HeoIos3uBa
u HaBohemeM poka 3a mpuxsarame. Pok 3a mpuxsartame je y KoHBeHIMju
B€3aH 3a MOHYAY, JOK 7 IIBAjIIAPCKOj CY/ICKO] IpaKCK MOKe IpoucTehm u 13
TproBadykux obuyaja.®

OppebuBame poka 3a IpuxBarame y HOHYAM je Pa3IM4MTO TyMa-
YEeHO jOII Off IIOYeTKa pajia Ha NpUIPeMH IpaBuUIa O 3aK/bydemy yroBo-
pa o mebyHapopHOj mpopaju pobe nop oxpmbem UNCI TRAL-a.% TIpema
MUILIbEHY jeHUX, jefaH Off IJIABHUX M3y3eTaKa Off Hade/la ONO3MBOCTHU II0-
Hype Tpeba fa 6yne cydaj y KoMe je y OHYAM HaBefleH POK 3a IpUXBaTambe.
OBaj cTaB je 3aCHOBaH Ha NpaBUTy, WNpPOKo npuxsaheHom y civil law cu-
CTeMY, KOje je, IpeMa MUIUbEIY NPEACTaBHMKA IIOjefUHIX 3eMaba KOje MY
npumnagajy, ogrosapajyhe u 3a mehynapomsonpasru mpomer.’® Mehytum,
MCTAKHYTO je /Ia je OBAKBO IIPABIU/IO HEMIO3HATO y 3eMibaMa common law-a.%”
Kapa je y nonyau ogpeben pok 3a nmpuxBaTare, TProBLM I'a Y TUM 3eM/baMa
TyMade He CaMO Y CMUCTIY [ja lbeTOBMM IIPOTEKOM IOHY/a IIPecTaje 4a Baxu,
Beh 1 J1a je MOHyAMIAL] MOXKe OII03BaTV OMJIO KOT TPEeHYTKa Y OKBUPY HaBefe-
Hor nepuopa Bpemena.®® [ipyrum peunma, ofpehuBarme poka 3a IpuxBaTame

(open), cMaTpamo fia je u3pas HeolosuBa OO, jep ce HBUMe OTKIabajy CBe CyMibe I
pasIuMynTa TyMadema.

63 Papna rpyna je Ha CBOM OCMOM 3acefjaiby ofp>kaHoM Yy Ibyjopky onm 4. no 14. janyapa
1977. ropuHe ycBojuia TeKcT wiaHa 5. Harpra KoHBeHIMje 0 3aK/bydermy yroBopa o
MmebyHapopHoj mpopiaju pobe, y KoMe je y cT. 3 a) 6uno npensubeHo fja HOHya He MOXe
6uTH OIO3BaHA AKO je Y BOj ,M3pMunTo Wn npehyTHO“ HasHA4YeHO Jia je YBPCTa WM
HeomnosuBa. Ha meseroM sacemamy Papne rpyme koje je oppxano y JKenesu op 19. go 30.
cenreMbpa 1977. ropuue npuxsaheHa je ucta dopMmynanmja, ¢ TUM IITO je 3aTPaXKEHO
ma Ipyma 3a cacraBpame HaljpTa pasMoTpy fa /M je HeOIXOZHO Kopuiiheme uspasa
LU3pHaNTO MK npehytHo® uMmajyhm y Bumy mpaBuma o TyMademy M3jaBa M APYTUX
MOHAlllalka CTPaHa Koja cy cappxkaHa y Hanpry Komsennuje. Kachuje je us Tekcra
Hanpra KonseHnuje o 3ak/bydersy yropopa o MehyHaponHoj mpopiaju pobe 130CTaB/beH
HaBefleHN u3pas. Buperm: A/CN.9/128, ctp. 80, map. 85; A/CN.9/142, ctp. 75, nap. 188;
Text of the draft Convention on the formation of contracts for the International Sale of
Goods, A/CN.9/142/Add.1, y: Yearbook of the United Nations Commission on Interna-
tional Trade Law, 1978, Volume IX, Part Two. International sale of goods, I, A, ocTymnHO
Ha appecu: http://www.uncitral.org/pdf/english/yearbooks/yb-1978-e/vol9-p61-85-e.pdf,
25.10.2012, cTp. 84.

64 A. TonputajH, Has. geno, ctp. 108.
65 A/CN.9/128, ctp. 80, map. 78.

66 A/CN.9/142, ctp. 75, map. 190.

67  MHcino, ctp. 75, map. 191.

68  G. Eorsi, ,Problems of Unifying Law on the Formation of Contracts for the International
Sale of Goods®, ctp. 321.
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He YMHU IOHYAY ipso iure HeomosumBoM. Kama je mpurosopeHo ja TakBo
TyMademe Hiuje y cknafy ca Mehynaponnum xapakrepom KoHBeHIMje 1 1mo-
TpeboM yHampehema meHe jeqHOOOpasHe NpUMeHe, OATOBOPEHO je fia ce, Y
IIOC/IOBHUM OfHOCUMA M3MeDy cybjexara Koju mpumnajajy sembama common
law-a, mopa y3etu y 0631p BUXOBa HaMepa U IIOLITOBATH 3HAaYeHme Koje
Cy OHM Jla/lM CBOjUM MsjaBaMa.69 Crora je moTpeOHO pas3nMKOBATU MOHYAE
KOje Cy yuumbeHe y HaMepu a Oyay Heolo3MBe y POKYy KOju je y HbMMa Ha-
BeJleH, Off MOHY/a Y KOjUMa je jefHO Ha3Ha4YeH MEePUOJ BPEMeHa Y KOMe MX
noHybeHy Mo)ke IPUXBATUTY U YUjUM IPOTEKOM OHe IPeCTajy ja Baxe. Y
CYIIPOTHOM, YCBOjeHO 611 IIPAaBMJIO KOje OU MpefcTaB/bao ,3aMKY 32 TPTOB-
e us common law 3emama.”’

Y Ilpennaupry KonBeHuuje o 3akpydemwy yrosopa o MehyHaponHoj
npopaju pobe, npunpempeHoM of, cTpaHe Cekperapujata, Koju je PapHoj
rpymu UNCITRAL-a 3a mehynaponny npopajy pobe (y gapeM Tekcry: Pagna
rpyma),”! y3 TeKCT XalIKor JeHOO6Pa3HOT 3aKOHA, CIYXKUO KA0 OCHOBA 32
paj Ha IpUIIpeMM IIPaBIUJIa O 3aK/byUely yroBopa o MehyHaponHoj npopaju
pobe,”? 6uro je mpexBubeHo 1a MOHY/A, TOPE] OCTATIOL, He MOXe GITH OIo-
3BaHa: ,a) TOKOM pOKa 3a IpuUXBarame ofpeheHor y nmonynu; wmm 6) y TOKy
PasyMHOT pOKa aKo je IIOHYJOM Ha JPyTM HauMH yKa3aHo /la je UBPCTa UIN
HeomosuBa“’> PajiHa Ipyma je Ha CBOM OCMOM 3acefiamy, Koje je OfpyKaHo
y Ibyjopky ox 4. mo 14. janyapa 1977. roguue, pasmaTpajyhu mpeioxeHn
TEKCT, a MMajyhy y BUZy CylipoTCTaB/beHe CTaBOBE, OITy4YNIa Ia IINTaHbe OI0-
3MBOCTH TOHYJIE y CTy4ajy Kajia je y ’0j HaBeJleH POK 3a ITpMXBaTakmbe OCTaBU
otBOpeHUM 110 cBor creficher sacemama.” Ha mesetom sacemamy Panne rpy-
ne, ofpxaHoM y JKenesu ox 19. o 30. centem6bpa 1977. ropuHe, yCBOjeHO

69  JHciuo.
70  A/CN.9/142, ctp. 75, map. 191; A/CN.9/146, ctp. 135, map. 103.

71 Papua rpyna je ocHoBaHa of ctpaHe Komucuje YH 3a MehyHapogHO TProBMHCKO IIpaBo
(UNCITRAL) Ha meHOM JpyroMm 3acefamy oppxaHoM 1969. romumue. UNCITRAL je
Ha 44. cacraHKy, 26. Mapra 1969. roguse, sarpaxuo of, Pafne rpyne ma yTBpaM Koje
M3MeHe XallIKoT JeTHOOOPa3HOT 3aKOHa O 3aK/bydelby yropopa o MehyHaponHoj mpopaju
Te/IeCHUX MOKPeTHMX CTBapy I'a MOTY YYMHMTM NOJOOHMM 3a INMpe IpYXBaTame Off
3eMajba Ca PasIMINTUM IIPaBHUM, IPYIITBEHUM M eKOHOMCKIM CHCTEMOM, U fia U3pajn
HOBU TEKCT KOjVM Ce OfjpakaBajy Takse usMmene. Report of the United Nations Commis-
sion on International Trade Law on the work of its second session (1969), Official Records
of the General Assembly, Twenty-fourth Session Supplement, No. 18, A/7618, y: Yearbook
of the United Nations Commission on International Trade Law, 1970, Volume I, Part II.
Second Session of the Commission, 1969, II, A, focTymnHo Ha appecy: http://www.uncitral.
org/pdf/english/travaux/sales/limit/a7618-e.pdf, 25.10.2012, ctp. 99 u 100, map. 38.

72 A/CN.9/128, ctp. 74, map. 9.
73 Hcino, ctp. 79, map. 71.

74 VY cr. 3 a) u 6) wi. 5 Hanpra KonBeHnuje o sakpydermy yroBopa o MehyHapomHoj
mpozaju pobe, Koji je yCBOjeH Ha OCMOM 3acefiaiby PajHe rpytie, 6o je npensubeno fa
IIOHY/}a He MOXKe OUTH OI03BaHa: »,a) aKo je MOHYOM U3pn4nTo W npehyTHo ykasaHo
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je pellierse Koje OroBapa CTaBy IpeAcTaBHMKaA civil law 3emapa (,IOHYyz#A
He MOYKe GUTM OIIO3BaHa aKo je Y H0j HaBelleH POK 3a MpuxBarame”), > aju
OHO ,HIje npe>I<1/[BeHo“.76 Ha jemanaectom 3acemamy UNCITRAL-a,”” tekcr
Hamnpra je 3HauajHO M3MemeH. Y cT. 3 w1 10, Tauka 6 (,aKo je y mOHyaM Ha-
BeJleH POK 3a IpMXBaTame") CIOjeHa je ca TauykoM a) (,aKo je IOHYJOM yKa-
3aHO fla je Heomo3MBa“), YMMe je M3rybmna caMOCTaTHOCT U M3PA3NUTO Civil
law xapakTep.’® Y ipusior oBakBor pelirera HaBeIeHO je, 1a je OCHOBHU TeCT
3a yTBphuBame [ja M ce IMOHyZla MOXKe OIIO3BATH TO [ja M Ce HOMe yKasyje
Zia je Heoro3uBa.’” Jla ce MOHYy/a He MOXKe OIIO3BATU MO>Ke IIPOVM3IIA3UTH U3
4MIbeHMIIE [1a je Y 1b0j ofpeheH pok 3a mpuxBarame, alu ce MOHYZOM MOXe
yKasaTu a je Heolo3uBa ¥ Ha Apyru HaumH. [Ipu yemy ykasuBame He MOpa
OuTty u3pnunto Beh je HOBOBHO M aKO ce TaKaB 3aK/by4aK MOXKe U3BECTU

fia je YBpCTa WM HEOIO3MBa; MM 6) aKko je y HOHYAM HaBefeH POK 3a [IpuxBararbe]
[HeonosuBoct]“. A/CN.9/128, ctp. 80, map. 78 u 85.

75 A/CN.9/142, ctp. 75, map. 194; A/CN.9/142/Add.1, ctp. 84.

76  Gyula Eorsi, y: Cesare Massimo Bianca, Michael Joachim Bonell (editors), Bianca-Bonell
Commentary on the International Sales Law, Milan, 1987, nocTynHo Ha appecu: http://
www.cisg.law.pace.edu/cisg/biblio/eorsi-bb16.html, 25.10.2012, cTp. 154.

77  Jemanaecro 3acemame UNCITRAL-a oppskaHo je y Ibyjopky on 30. Maja o 16. jyna 1978.
roguHe. KoMucuja je pasmarpana 4. 10. Haupra KonBennuje o 3ak/bydemy yropopa o
MmebyHaponHoj mpopaju pobe Ha 196. cacTaHKy Ofp>KaHOM 5. jyHa, 197. n 198. cactaHky
onp>XaHUM 6. jyHa, u 202. cacTaHKy ofpykaHoM 8. jyHa. CakeTu 3alMCHMK Ca OBUX
cacTaHaka cafpXaH je y gokymeHTy: A/CN.9/SR. 196, 197, 198 and 202. C o63upom
Ha pasnMuuTa MuIbewma, KoMmucuja je cmaTpama fa je HMOXKe/bHO MOKyHIATM Jia ce
dbopmymme KOfaTHO KOMIIPOMICHO pelllele, U YIYTU/Ia je mpeaMeT PagHoj rpynm 3a
yraHoBe 9 u 10, fa mpunpemu TeKCT Wi. 10 Ha OCHOBY pacIipaBe Koja je BoheHa y OKBUPY
Komucuje. Pagha rpyna je HacTojana ja OCTUTHE KOMITpOMIUC u3MeDy cynporcraB/beHNX
MIIUBEHA TaKO IITO je Y HPENTIOKeHOM TeKCTy CT. 2 a M 6 wi. 10 mpenBupena ,na
IIOHY/ia He MO)Ke OMTHU OIIO3BaHa: a) aKo je IbOMe YKa3aHo Ja je Heollo3NBa; WK 6) ako
je y moHynu ompebeH pok 3a mpuxBaTame, OCUM aKO je MOHYAWIAL] jaCHO HaBeo fa je
HaMepaBao jeflHO Jla YIyTH Ha IpecTaHaK Ba)kera IOHyHe W je ymyhuBarme jacHo
Ha OCHOBY IpuMeHe WL 2 cT. 2 Hanpra Konsennuje® Vmax, IpemIoKeHo pellerne Hitje
npuxsaheHo jep je cMaTpaHO He3afj0BO/baBajyhyM, IIOIITO je OCHOBHO IIPABMJIO OCTANIO
ma je mocnmemuia onpebuBama poka 3a NpMXBaTame Y HMOHYAM HEONMO3MBOCT IIOHYE.
JacHa usjaBa 0 CyIpOTHO] HaMepy, Kao M3Y3ETaK, j€é MaJI0 BEPOBAaTHA y MPAKCH, Kao U
BepoBaTHONa fia he cyn yTBpAMTY Ia je OCHOBHO IIPaBU/IO M36€THYTO MIPYMEHOM YII. 2 CT.
2 Harpra Kousennuje. Vimajyhu y Bugy npurosope Ha npegor Pague rpymne, Komncnja
je KacHHuje mpuxBaTIa GOPMy/IALUjy KOjOM CY Y jefHOj ofpenby KOMOMHOBaHe TadKe
au 6 cr. 2w 10, kao Moryhu ussop kommpomica: ,MebyTum, monyaa He Moxe 6uTH
OII03BaHa: a) aKo je BOMe yKaszaHo, 6uIo ofpehnBameM poka 3a mpuxBarame WIM Ha
IpYyTM HauWH, Jia je Heomo3uBa; win... Kao mocnennuiia ogyke ga ce Haupr Konsenuyje
0 3aK/by4erny yropopa o MehyHapopHoj mpopaju pobe cnoju ca Hauprom KonseHiuje o
mebyHapopHoj mpopaju pobe, ui. 10 je mocrao wi. 14 Harjpra KonBeniyje o yroBopuma
o mehynaponHoj mpopaju pobe. A/33/17, cTp. 11-45.

78  G. Eorsi, y: C. M. Bianca, M. J. Bonell (editors), nas. geno, ctp. 153, map. 1.6.

79  A/33/17, ANNEX I, Summary of deliberations of the Commission on the Draft Convention
on the Formation of Contracts for the International Sale of Goods, ctp. 41, map. 135.
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TymadermeM NoHyne. CamMo HaBobheme poka 3a HpuxBarame He OM MMano
3a IOC/IENIy HEONO3UBOCT MOHY/le aKO TaKBO IIPABHO /I€jCTBO NOHYJlE He
IpONCTIYE U3 OKOMHOCTH ciaydaja. Imsb je 6mo ma ce mocTurHe KOMIIPOMIC
usmeby npencrasuuka civil law u common law cuctema, anu, kao mro he ce
KacHuje 1mokasatu Ha [lumiomarckoj koHdepeHnyju y beuy, oBom usmeHom
CTBOpeHa je HejacHoha y TekcTy KonBeHnuje.

WM na [Junnomartckoj koHdepeHuuju y beuy oppenba ct. 2 a wi. 14
IIpennora Kouseniyje je ,untaHa Ha common law Ha4MH Off CTpaHe jeSHUX
nmeneranmja a Ha civil law waunn op apyrux“®! Amamgman Ha momemyTy
ofipen0y IopHena je menmerauuja YjemMbeHOT KpafbeBCTBa.82 AMaHIMaHOM
je 6uma mpennokeHa maMeHa nocrojeher Tekcra, Kojom 6u ce yseno y o6-
3Up NPaBHO JejcTBO Koje y Behmnu common law 3emapa mMa opehusame
pOKa 3a IpuXBaTame IOHYJE: »a) aKO, M y MepM y K0joj, ce loMe yKasyje
ma je HeomosuBa. HaBohemwe poka 3a mpuxsarame caMo IO ceb6y He 3Ha4M
yKasuBame J1a je moHyza Heonosua.“ Obpasnaxyhnu amaHMaH, IIpefcTaB-
HUK YjenumeHor Kpa/beBCcTBa je MCTaKao fa je CBpXa IPeIoXKeHe M3MEHe
OuIa fa ce MpaBHO 3alITUTe TPrOBLY M3 common law 3eMarba Kaja HOCIYjy
ca TproBuyMa u3 civi law 3semaspa, carnamasajyhn ce ca cTaBOM IIpefiCTaB-
nuka Cjequmennx Amepiraknux JIpxasa,> ma ce mocrojehum texcrom Ipes-
nora KoHBeHIMje Impy»Xa TakBa 3allTUTa Y HOCIOBHMM OfHOCUMa usMmeby
Tprosama us e common law semame.?* Amannman je ombujen ca 31 Tra-
COM, HacIpaM 7 IJIacoBa Koju Cy 6WINM 3a 1beroBo ycpajame.> VcTakmyTo
je Ja CTaBOBM JeJieraiyja, MOTBpheH) HIUXOBUM ITIACOBMMA, IIOKa3yjy fa
Behuna cmarpa 12 je IOHyZJa Heollo3VMBa TOKOM poka ofipeheHOr 3a meHO
npuxsarame.>® Vmak, TOKOM pacrpase je MOCTA/IO jacCHO Jia je TPeIIOKEeHN
TekcT KoHBeHIuje mofj06aH 3a pasiInunTo TyMademwe, IIa je IPeIIoKeHo aa
ce paamotpu MoryhHocT #a ce o Onbopa 3a hopmynucame TeKCTa 3aTpakKu
fla Ta M3MeHN, KaKo OM ce jaCHO CTaBWJIO IO 3Hama fia je IIOHYAa Heolo3nBa
y cydajy y mutamy.?” MehyTum, MHOTM cy cMaTpanu Jia je 0BO KOMIpOMIUC
KOj¥ je TEIKO OCTUTHYT ¥ JIa Ta CTOTa He 61 Tpebano Memarn,®® 1 1a je 6ome
OCTAaBUTHU CY/IOBMMA U apOUTpaKkaMa Jia y C/Iydajy CIOpa, IPUMEHOM IIpaByIa
0 TyMademy 13jaBa I IPYTVX [IOHAIIaba CTPaHa, OTyde fia 1 ofpehnBame

80  Mciuo.
81 G. Eorsi, y: C. M. Bianca, M. J. Bonell (editors), nas. geno, ctp. 153, map. 1.7.2.
82 A/CONEFE.97/C.1/L.48.

83  Summary Recorrds of the First Committee, 9th Meeting, A/CONFE97/C.1/SR.9, (mame y
¢dycuorama: A/CONE97/C.1/SR.9), y: A/ICONE97/19, ctp. 279, map. 30.

84 A/CONE97/C.1/SR.9, cTp. 279, map. 37.
85  MHcino, cTp. 278, map. 26.

86  MHcino, cTp. 278, map. 28.

87  MHcino, ctp. 278, map. 24.

88  MHcino, ctp. 279, map. 29, 30 u 33.
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poOKa 3a IpuxBaTame MOHYAY YMHI HEOIIO3/BOM, HETO YCBOjUTY CTPOTO Ipa-
Buno (hard and fast rule).*® ¥ cetny muckycuje je opydeno ia ce oycra-
He Of 3aXTeBa 3a ynmyhusame Tekcta Onoopy 3a hopMymicame, jep IIoCcToju
omacHocT fa Ombop, yMecTo mojanrmema TeKCTa, IOKYIIa fla HOCTUTHE JI0-
JIaTHI KOMIIPOMIC, IITO 61 3a OCTEMINITY NMaJIo CaMo Ty6/berbe BpeMeHa.
Cr. 2 a . 14 IIpepnora KouBenuuje je npuxsaheH y HeM3MemHeHOM OOUKY
on ITpsor onb6opa,’’ a kKacHuMje 1 Ha TIEHAPHOM CacTaHKY, > M TaKO MOCTA0
cT. 2 a 4. 16 KonBennyje.

Jour je Ha [Jurmomarckoj KoHepeHtuju y beuy npumeheno ga ogpenbda
cT. 2 aun. 14 IIpennora KonBeHiiuje, He pefcTaB/ba MUCTUHCKA 1<0an0MMc,93
jep ce muMme He npemoliuhyje jaz usmeby civil law u common law cxBatama
o MoryhHOCTM Omo3MBa IOHY/IE Y KOjOj je HaBefieH POK 3a IpuxBarame, Beh
ce OH camo mokpuBa.’* PasmunTo Tymademe Huje MOC/TEUIA HEOBOLHO
jacHMX TepMMHa, Beh npe uumeHMIle fa CTpaHe Koje NPUIIALAjy pasindu-
TUM IIPaBHUM CUCTeMNMa MHCHUCTHUPAjy Ha CYIPOTCTAB/bEHUM 3HAYEHUMaA
yroTpe6mennx mojmosa.”> OTyaa oBa Ofpen6a MPeNICTaBIba ,,jacaH TIPUMep
‘KoMIIpoMuca’ KOjH je IOCTUTHYT Y3 MEHTA/IHY pe3epBy Ha CBAKOj CTPaHu, CBa-

Ka CTpaHa 3aJip>)KaBa COIICTBEHO MUII/bEIHE OKO 4Y€ra Cy Ce CHOpaSYMeHI/I“.96

3a cajja HeMa IIpMjaB/beHNUX C/Iy4ajeBa y KOjuMa je IpUMerbeH CT. 2 a Yl
16 Kousennmje,”” ma ocraje ia ce Buy kakas he cTas 6utn sayser y Cynckoj
U apbutpaxxHoj mpakcu. [Ipunnkom pelraBama OBOT CIIOPHOT IUTamba, He-
OIIXOIHO je y3eTu y 003up aBe ummbennue: ognyky UNCITRAL-a ma op-
crynu on Hampra Papne rpyne u 3agpxaBame Io3uBama Ha ,oapehuBame

89  MHcino, ctp. 279, map. 35.
90  MHcino, ctp. 279-280, map. 41.
91  MHcino, ctp. 280, map. 45

92 Y. 14 je Ha LIecTOM IUVIEHAPHOM CAacTaHKY, ofp>kaHoM 8. anpuia 1980. roguHe, ycBOjeH
ca 44 rmaca 3a ¥ HMjeHUM IPOTUB, Y3 [Ba y3Ap>KaHa. Summary Recorrds of the Plenary
Meetings, 6th plenary meeting, A/CONE97/SR.6, y: A/CONE.97/19, ctp. 205, map. 98.

93 A/CONE97/C.1/SR.9, ctp. 279, map. 31.

94  Gyula Eorsi, ,A Propos the 1980 Vienna Convention on Contracts for the International
Sale of Goods®, The American Journal of Comparative Law, Vol. 31, No. 2, Spring, 1983,
crp. 355.

95  Arthur Rosett, ,,Critical Reflections on the United Nations Convention on Contracts for
the International Sale of Goods®, Ohio State Law Journal, Vol. 45, 1984, mocTynHo Ha
agpecu: http://www.cisglaw.pace.edu/cisg/biblio/rossett.html, 25.10.2012.

96  Alejandro M. Garro, ,,Reconciliation of Legal Traditions in the U.N. Convention on Con-
tracts for the International Sale of Goods", International Lawyer, Vol. 23, 1989, goctynHo
Ha agpecu: http://www.cisg.law.pace.edu/cisg/biblio/garrol.html, 25.10.2012, cTp. 458.

97 UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the
International Sale of Goods, 2012 Edition, United Nations, New York, 2012. (mame y
¢dycnorama UNCITRAL Digest of Case Law 2012), foCTyIIHO Ha afpecu: http://www.un-
citral.org/pdf/english/clout/ CISG-digest-2012-e.pdf, 25.10.2012, cTp. 97, map. 2.
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BpeMeHa 3a Mpuxsarame’® OrpaHNuaBambeM HEOTIO3MBOCTY Ha CITydajeBe y
KojiMa je HaBohemeM poKa 3a IpMXBaTame yKa3aHO Ja je IIOHyfja HeoIlo-
3uBa, KOHBEHIIMjOM je, 4MHM ce, IOLPXKAHO CXBaTame fla caMo oppebhnBame
POKa 3a IpuXBaTalbe 3HAUM Jja MOHY/A Y TOM IepyUOfy BaXkM, a KO cMaTpa
/la je TIOHy/Ia TMMe y4iHbeHa HeOTIO3MBOM, MOPa TO U JIa JIoKaxe.” JIpyrum
peurma, ofjpebuBameM y HOHYAM poKa y KoMe je MOHyheHM Moxke Ipu-
XBaTUTY, He YMHU IIOHYAY YBEK HEONO3MBOM. ~~ 3a PasiMKy Off CT. 2 YL
5 XaIIKOT JemHOOOpasHOr 3aKOHAa O 3aK/bydemy yroBopa o MehyHapopmHOj
npopaju pobe, kao 1 pellewma npensubennx y EBpornckum nagenmnma, DCFR
u CESL, onpebuBame poka 3a mpuxBarame je jeIHO MHANINjA IOHYANOYeBe
namepe,'”! a He M OCHOB 32 HeOGOPUBY MpaBHY MPETNOCTABKY (presumptio
iuris et de iure) ja je IIOHyJa HEOIIO3UBA.

ViMa m munubema fa ce HaBoDemeM poKa 3a IpuUXBaTame CTBapa
obopuBa IpaBHA IIPETIOCTaBKa (presumptio iuris tantum) fa je MOHyAA Y
TOM POKY HeEOIIO3MBa, KOja MOXKe OMTM OCIIOpeHa HOKa3uBambeM Ja ce II0-
HyJa, y3uMajyhn y 063up OKOTHOCTV KOHKPETHOT C/Tyd4aja, MOXKe pasyMeTn
TaKo fla ce IbOMeE YKasyje Jla MCTeKOM HaBe[eHOI POKa IIpecTaje /la BaXM,
a He kao obehame ma mehe 6wty omossama.'’? Tlojemunu ayTopwm umy u
mabe, cMaTpajyhm fa cBako HaBobeme TIepUo/ia y KOME NOHY/Ia MOXKe outn
npuxpahena uMHM TOHYZy HeomosuBoM. > Yak u ako je pok oapehen y
CMICTy TIpeCTaHKa Bakema IIOHYJe, MOXKe ce odeKuBary fa he mojemunun
CYZIOBM CMAaTpaTy TaKBy IIOHYAY HEOIO3MBOM YHYTap POKa HaBefleHOT y
10j./* OBakBO cxBaTame ce 3acHUBA HA KOMIPOMICHO] TIPUPOAY TIPABUIA
0 0103MBOCTY NOHYyfe. OCHOBHM MeTOf 32 IIOCTH3ae KOMIIPOMICA Y OKBU-
py UNCITRAL-a je xopuuiheme pellema 13 je[HOT IPABHOT CUCTEMa Kao
OCHOBHOT IIPaBM/IA, a 3aTMM yMeTame pelleha U3 APYyror IPaBHOI CUCTe-
Ma kao usyserka.'”> OHO mTO MOpa 6UTH M36ETHYTO je Melame perera

98 J. O. Honnold, Has. geno, cTp. 163.

99  P. Bykaguuosuh, nas. geno, ctp. 428: E. Allan Farnsworth, ,,Formation of Contract®,
y: Nina M. Galston, Hans Smit (editors), International Sales: The United Nations Con-
vention on Contracts for the International Sale of Goods, Conference held by the Parker
School of Foreign and Comparative Law, Columbia University, October 1983, New York,
1984, pmoctymHo Ha appecu: http://www.cisg.law.pace.edu/cisg/biblio/farnsworthl.html,
25.10.2012, mornasme 3, cTp. 3-11.

100 Kazuaki Sono, Has. unanaxk, ctp. 117.

101 Peter Schlechtriem, Uniform Sales Law — The UN-Convention on Contracts for the Inter-
national Sale of Goods, Vienna, 1986, moctymHo Ha agpecu: http://www.cisg.law.pace.edu/
cisg/biblio/schlechtriem.html, 25.10.2012, ctp. 53, ¢H. 173.

102 J. O. Honnold, Has. geno, ctp. 163.
103 John E. Murray, Jr., Has. unauax.
104 MHcino.

105 G. Eorsi, ,,Problems of Unifying Law on the Formation of Contracts for the International
Sale of Goods®, ctp. 323.
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M3 PA3TUYNTUX TIPABHUX cucTema y uctom npaswry.'%® Cako mpasuro je
Ie/IVHa, 11a yOalyBae CTPAHOT elleMeHTa MOXKe MMATH 3a IOC/IeANIYy KOM-
TITEKCHOCT ,,M3BaH TofHOUUbMBUX rpanuia‘'’’ A uuHu ce ma je To ympaso
Y4YMIEHO Y CT. 2 a 4. 16 KOHBeHque.108

KonBennujom ce momryje 0CHOBHO IIPaBUJIO JIa j€ MMOHYAMIAL ,[OCIIO-
fap CBOje IOHYZE", IIa YKOIMKO JXe/IN, CBaKaKo, MOXKe 3a/ip)KaTy IPaBo Ja
TIOHY/Ty OTI030Be, ¥ IOPEJT TOTa IITO je OF[PENINO POK 3a HeHO TIpUXBaTambe. O
Vnak, ykonmko ce npuMemnyje KonBeHnmja, a ja 6u ce nsbernm eBeHTyan-
HJ CIIOPOBY, IIOHYAM/IAL, 6M HaMepy, Ja je[IHO HaBefie BPEMEHCKIU IIepUOf
4MjUM IPOTEKOM IIOHY/AA IIpecTaje Ja BaKy, Tpebaso fja M3pasy Ha jacaH
nauns (in claris non fit interpretatio).''® Axo To Huje cnyuaj, npumenuhe ce
IpaBy/Ia O TyMadelby M3jaBa ¥ APYTuX IOHallamka CTpaHa. Tume ce motephyje
ma ce ofpen6a jemHor 4iaHa KoHBeHIMje MOXe IIOTITYHO pa3yMeTH CaMo
aKo ce IMOCMAaTpa Kao feo LINpe LielMHe, U Jla ce NPWINKOM IIpUMeHe Jefa
KonBennuje xojuM ce perynmiie 3akbydeme yroBopa Sy>KHa MaKika MOpa
OCBeTUTH 06pacIly 3a TyMademe pensuberom y wr. 8 u 9.1

C mpaBoM ce mocCTaBba IMTame fa au MebyHapomHum axTOM
yHn¢ukanyje Tpeda ofpehnuparyu sHauewe IOje[MHNX peyuy YIOTpeO/beHNX
y yroBopy, uMmajyhu y Bugy MmoryhHOCT 1ocrojama, IpakTU4HO, 6€CKOHaYHO
pasmuanTux cmydajesa.’'? JemuHu HauMH Ha Koju ce YHUDOPMHO TPABUIIO
MO>KE YCIEIIHO YCBOjUTH Y BUILIEj€3NYKOM OKPYIKEIbY j€ ONMCUBAbeM MUCIN
WK UJeje, a He M3PasyMa HaBefleHUM y YyroBopy KojuMma ce KonseHnmjom
npuiaje moce6Ho 3Haueme.!!? Crora je 6UTO MPEMIOkEHO /A Ce IOMUbatbe
onpebuBama poka 3a mpuxsarame 130cTaBy U3 TeKcra Harjpra Konseniuje
0 3aK/pydery yropopa o MehyHapomHoj mpopmaju pobe. Jmak, mpepmor je
OfIOMjeH YIIpaBo jep je mocTaso jacHo Aa he y pasnmumTuM mpaBHMUM CHUCTe-
MMMa OMTHM Pas3IMYUTO TYMadeHO Ja /I Ce MOHYAOM, Y K0joj je HaBeleHO
BpeMe y KOMe je ToHyheHM Moske IPUXBATUTH yKasyje 1a je Heomosusa.' 1

106 MHciuo.
107 MHcino.

108 JepHOOOpasHUM TproBaykum 3akoHukoM CjemumeHux Amepuukux JIpxaBa n3 1962.
roguHe (Uniform Commercial Cod), wn. 2. map. 2-205, foCTymHO Ha appecu: http://
www.law.cornell.edu/ucc/2/article2.htm#s2-205, 25.10.2012, mpomucaHo je fa je HMOHyAa
TProBlia fia KyIM WM Ipofia poby Koja je IOTIMCaHA U ,,KOja CBOjIM YCIOBMMA yBepaBa
ma he 6uy p)xaHa OTBOPEHOM HMje OMO3MBa...  (YBPCTa IOHY/A).

109 J. O. Honnold, #as. geno, ctp. 163.
110 Hcimo; E. A. Farnsworth, nas. unanak, nornasme 3, cTp. 3-12.

111 Larry A. DiMatteo, ,Critical Issues in the Formation of Contracts Under the CISGS
Ananu IpasHoi gaxynieinia y beoipagy, 6p. 3/2011, cTp. 68-69.

112 J. O. Honnold, nas. geno, ctp. 163.
113 Hcino, cTp. 164.

114 A/CN.9/142, ctp. 75, map. 193; A/CN.9/146 and Add.1-4, Comments by Madagascar,
Norway, the United States of America and Yugoslavia, A/CN.9/146/Add.1 (mname y dycHo-
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6) Ilonyga He moe ga ce 0il0306€e axo je tloHyheHU Pa3yMHO 6epo6a0
ga je ionyga Heouo3usa u UoHauao ce caiiacHo wome

la 6u ce IpUMeHNO JPYTH M3y3eTaK Of OIIITET IPABI/IA O OIIO3MBOCTH
HOHY e, TOTPebHO je f1a je 3a moHyheHor 6MI0 pasyMHO fja Bepyje Aa je MOHy-
la HEOIIO3UBa, I Ja ce MOHyheHu noHamao carmacHo ToMme. OBa oxpenda he
ce IPMMEHUTH CaMO aKO y MOHY/IYM HUje Ha3HAaYeHa IeHa MPUpofa, ° Kaja,
He caMa HOHY/a, Beh mpe Apyru mocTymuy moHyAMoIa 1 mocebHe OKOMTHO-
ctu omoryhyjy monybherom ma ce oconn ya monyna nehe 6urn onossana.! '
MebyTnm, kaga moHyAa yKas3yje Ha HeZOCTAaTaK HaMmepe MOHYAMOLA a Oyre

moMe 06aBe3aH, CT. 2 6 wi. 16 He Moxe 6UTH TpUMerbeH. !

YKO/MMKO ce cMaTpa ja je IpBM U3y3eTaK YCTYyIaK 3eMsbaMa civil law cu-
CTeMa, OHJja ce MOXKe pehn fa oBaj M3yseTak IpefcTaB/ba YCTYNAK 3eM/baMa
common law cucrema.''® Kao mro je IpefCcTaBHULIMMA cOmmon law 3eMarpa
OM/I0 TelIKO fia TpyUXBaTe MPBU M3y3eTaK, TAKO je ¥ MpefCTaBHULMMA Civil
law 3emaspa nsyserak npenBuben y Taga ct. 2 6 wi. 14 IIpennora Kouseniuje
6o HejacaH u HeoppebeH, y3 uctTuiame 1a MOXe 3a MOCTENVILY MMATy pas-
JIMYUTO TyMauelrbe, NPaBHY HECUTYPHOCT U HEW3BECHOCT y MelyHapomHoj

rprosunn. '

HpI/IXBaTaH)eM OBOT' M3Y3€TKa, Yy KOHBCHIH/IjI/I je IIpU3HATO IIPaBHO
JIejCTBO MHCTUTYTY promissory estoppel 2® (venire contra factum proprium),'!
KOjy IIpefiCTaB/ba jefHO Off OfICTYIIaba Off IpaBUIA cOMmMon law cuctema o

tama: A/CN.9/146/Add.1), y: Yearbook of the United Nations Commission on International
Trade Law, 1978, Volume IX, Part Two. International sale of goods, F, II, focTynHo Ha
ayipecn: http://www.uncitral.org/pdf/english/yearbooks/yb-1978-e/vol9-p127-146-e.pdf,
25.10.2012, cTp. 141, map. 31.

115 P. Bykapmuosuh, Has. geno, ctp. 428.

116 P. Schlechtriem, Has. geno, ctp. 53; U. Schroeter, y: I. Schwenzer (editor), Has. geno, cTp.
307, map. 9.

117 U. Schroeter, y: I. Schwenzer (editor), nas. geno, ctp. 309, map. 11.
118 ]. Bunyc, Has. geno, cTp. 60.

119 Hciwo. JepHa of Ap>kaBa Yujyu Cy NMpefCTABHUIM MIpeyIarany ja ce jour cT. 2. 1) wi. 10.
Harpra KonBeHije o 3ak/by4erny yropopa mpeunsuuje Gpopmynuiie i usbpuie, jep
6u Morao fa 13asoBe TellKohe y mpakcy, 6uia je u tagaurba COP Jyrocmasuja. Ocum
Jyrocnasuje, n npenctapHuiy Hopselke cy uctunanu cauyHe npepsore. Bupgetn: A/
CN.9/146/Add.1, ctp. 141, map. 32 u 33.

120 P. Bykagunosuh, Has. geno, ctp. 428, da. 185; Ralph H. Folsom, Michael Wallace Gordon,
John A. Spanogle, Jr., Mehynapognu thpiosauxu tiocnosu, npeseo: Iparan Tony6osuh,
Hosu Cap, 1997, ctp. 51.

121 CLOUT case No. 94 [Internationales Schiedsgericht der Bundeskammer der gewerblichen
Wirtschaft-Wien, Austria; SCH-4318; 15 June 1994], y: Case Law on UNCITRAL Texts,
A/CN.9/SER,C/ABSTRACTS/7, moctynmHo Ha agmpecu: http://daccess-dds-ny.un.org/doc/
UNDOC/GEN/V95/559/66/IMG/V9555966.pdf?OpenElement, 25.10.2012, cTp. 5.
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onosusoctu ouype.'*> Mehytum, KoHBeHIMjoM ce He 3aXTeBa U3PUUNTO J[a
BepoBame IIOHYDeHOr [ je IMOHyAa HeomosuBa Mopa OUTHU IIPENBUANBO 32
IIOHY/MOLIA, HUTY LITETHO 3a MOHyheHor. Vmak, ako MOHyANOYeBO OCIambambe
Ha TIOHYJY HMje 6UI0 pasyMHO NpeBUAMBO 3a IIOHyAMOIA, Hajuenthe he ce
cMatpatu kao HepasymHo. > Takobe, monamarme y CKIajy ca BepoBameM f1a
je TIOHy/la HeoIo3MBa II0fIpasyMeBa IOCTyIambe Ha HauyH Koju he HapymmTn
»0marocrame” monyhesor ykonmko ouekusame 6ysie M3HEBEpPEHO.

Kapa he ce cmaTparu fa je 3a monyheHor 6110 pa3yMHO Jja ce OCTIOHM
Ha TIOHYJy KaO HEONOo3MBY, GaKTUIKO je MUTambe, KOje 3aBICH Off OKOTHOCTHI
KoHKpeTHor ciy4aja. Hu IIpemmor Konsenunje, autn KonBeHnuja He cap-
pPKe KpUTepujyMe Ha OCHOBY KOjuX OU Cyzuja vy apOuTap y ciydajy cIo-
pa TyMa4mo CTaHAapp, pasyMHOCTH, Beh MM 3a TakBe CiIy4ajeBe OCTaBbajy
muckpenujy. CBakako fa y 063up Mopa 6utu yseT obmdaj Koju obasesyje
CcTpaHe, Kao 1 Ipakca Kojy cy usmeby cebe ycrocrasumne.'?® Taxobe, axo cy y
NNTaby CTPaHe, OJHOCHO HUXOBYU IIPECTaBHULIM KOjU Cy cOPUCTUIVMPAHU
IIOC/IOBHY Jby[IM, YK/bYYEHN Y BUILIETOAMIIIbE IOC/IOBE BEIMKE BPEHOCTH,
CTaHJapyi PasyMHOCTH Mopa 6uTu crpoke Tymaden.'?® Tosopehn yormre,
aMepMYKy M eHITIeCKM CYHOBM OBaKBe ofipefiOe Tymaue y>Ke HETo HIIp. He-
maukn cynosu.'?” 360r Tora ce Moxe mecut a ofpenibe oBe BPCTe MOCTY-
e 3a OTBapame ,yKOTUHe y Mpexu Mmehynaponre jemnoo6pasnoctn® 2
MebyTnm, y Teopuju cy npucyTHa ¥ MUI/beHa Jja ce elacTUYHouhy mpas-
HMX CTaHJApHAa, KOjU Ce Y CBAKOM KOHKPETHOM CIIy4ajy MOTy O06jeKTMBHO
OfipelNTH, IIPy>Ka OfIMYHA MOTYhHOCT fja 06M4aju 1 IIOC/IOBHA TIpaKca Johy
/10 M3pakaja MPVIMKOM TIpUMeHe TIPaBIIa O OMo3MBOCTH ToHyfe. > drek-
cnbumHocT KopuiheHNX TepMMHa, HABOAY Ce U Kao jeflaH Off IJTaBHUX pas-
7Iora 3a IIMPOKO ITpuXxBaTame KoHBeHIMje o cTpaHe 3eMajba Koje IpUIafajy
Pa3/IUTIM TIPaBHUM Tpajuimjama.' >

122 M. Opnuh, Has. geno, ctp. 188; Restatement (Second) of Contracts, FOCTYIIHO Ha afjpecu:
http://www.casefilemethod.com/Statutes/restat.pdf, 25.10.2012, crp. 19, map. 87(2) n
90(1).

123 Henry Mather, ,,Firm Offers Under the UCC and the CISG®, Dickinson Law Review, Vol.
105, No. 1, Fall 2000, ctp. 48.

124 MVcino.
125 Bupern: 4. 9 Konsenuuje.

126 Geneva Pharmaceuticals Technology Corp. v. Barr Laboratories, Inc., et al, U.S District
Court, S.D., New York, 98 Civ. 861, 99 Civ. 3607, 10.5.2002, gocTymHo Ha apgpecu: http://
www.unilex.info/case.cfm?pid=1e~do=caseeid=739¢step=FullText, 25.10.2012.

127 Folke Schmidyt, ,,The International Contract Law in the Context of Some Its Sources®, The
American Journal of Comparative Law, Vol. 14, No. 1. (Winter, 1965), cTp. 15.

128 Hcino.
129 Mnapen Ipamkuh, 3axmyuusarwe yiosopa o kyioupogaju, beorpagn, 1972, ctp. 91.
130 UNCITRAL Digest of Case Law 2012, yBog, cTp. iX, map. 1 u 2.
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ITocraBpa ce muTame Aa 1u ce NMOHyhHeHM Mo)ke pasyMHO OCTOHUTH
lla ycMeHa noHyza Hehe 6uTH omosBaHa, uMajyhu y BUAy IpaBWIoO Aa II0-
HyJa y4MbeHa YCMeHO Mopa 6utyu opmax mpuxsaheHa, jep y cympoTHOM
npectaje ma Baxu (ur 18 cr. 2 Konsenuuje).'*! Ocrasmajyhu moryhmocr
OJICTyIarba Off HABEJEHOT IPABIUIA, Y C/Iy4ajy KaJia OKOMTHOCTU Ha TO YKa3yjy,
KonBeHumjoM je gat morsppaH oarosop. Ja 6u ce yTBpAMIO fa MU ycMeHa
HOHY/la KOja Huje ofMax mpuxBaheHa mMcTMYe WM IOCTaje HEOIO3MBA, IO-
TpeOHO je MPMMEHNUTHN NIpaBWUIa TyMadema cajipkaHa y wi. 8 Konseniuje,
qyMe ce ¥ OBYM IIPMMepOM IOTBphyje paHuje MCTaKHyTa II0OBE3aHOCT Ofpell-
6u Konsenmuje.'*>

[Tonamame moHyheHOr caracHO BepoBamwy Ja je IIOHyZa HeoIo-
31Ba, MOXKE Ce CAaCTOjaTU Y YUMIbElbY, A/l U Y HeUMIbelbY, ~~ HIIP. y CIy4ajy
HeTpUXBaTawa TOHyNe Kojy je mpumuo of Tpeher muma.'** Yumeme ce He
MOpa CacTOjaTy y Ipefy3uMarby Pafiby KOoje ce OFHOCE Ha M3BPILIEHE Ipef-
JIOXKEHOT YyrOBOPa, M Y TOM CMUCIY CT. 2 6 WI. 16 ¥Ma Imype 3Ha4eHe Of CT.
3 yn1. 18 KonBeHuuje.

Hajsehu 3Hauaj oBor m3yseTka je 3aliTMTa MHTepeca MOHYhHeHOT, 1o-
ceOHO y crlydyajeBMMa Kajja Mopa Ipefys3eTy OOMMHa MCIUTUBama fia O6u
OWTyuMo Ja M fa mpuxsaty monyny.'>® Y cynporsoM monyhenu 6u cHo-
CHO IIyH PU3UK U TPOLIKOBE 3a M3BpILIEHEe IPUIPEMHUX Pafiibl, He CaMo Y
CTydYajy KaJja yTBPAY ia My 3aK/byderbe IIPeJIOKeHOT yToBopa He OfiroBapa,
Beh 1 Kajja MOHyIMIAI TOHYNY omo3oBe.'>’ Y OBaKBUM CrydajeBuMa, Yak
¥ aKO y IIOHYZY HMje HasHaueHO fia je Heolo3uBa, Tpebao Ou je cMarpaTu
HEOTIO3MBOM y POKY KOju je moHyheHOM Heomxoman a 61 oHeo omryky.

IV 3akmpyqak

Anamusupanum MebyHapomHOM akTuMa yHudukanuje npuxsaheHo
jé TIpaBMJIO IpeMa KOMe ce IOHYyJa MOXKe OIO3BaT! CBe JIOK Ce YrOBOp He

131 L. A. DiMatteo, nas. unanax, cTp. 78.
132 Hcino.
133 P. Bykagunosuh, nas. geno, ctp. 428.

134 [Ta 6u 6une ob6yxBaheHe 06e cuTyanmje, 1 Yniberbe U y3ap)KaBambe Off YNberba, UICTAKHYTO
je na je 6orpe ynorpeburu popmynauujy ,has relied on (ocnamao Ha) Hero ,has acted in
reliance on® (1oHaIIa0 CIIacHO ocmamwamwy Ha). MehyTnm, oBaj npennor Huje npuxsahen.
Bupern: A/CN.9/146, ctp. 135, map. 104.

135 J. O. Honnold, Has. geno, ctp. 164, ¢H. 15.

136 G. Eorsi, ,,Problems of Unifying Law on the Formation of Contracts for the International
Sale of Goods®, ctp. 321; A/CONE 97/5, ctp. 22, map. 8.

137 M. Ipamxkuh, 3axkmyuusare yiosopa o kyioupogaju, crp. 82.
138 A/CONE. 97/5, ctp. 22, nap. 8.
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3aK/by4M, aKO OIIO3VB CTUTHE NOHYHEHOM IIpe Hero LITO je ONTIIOC/TIA0 CBOj
npuxsart. [Ipensuhenn cy n usyseny of 0OCHOBHOT IIPaBIIa, KOjI CY TOITUKO
3HAYajHMU Jja TOTOBO IIOHMUINTABAjy MpuxBaheHo Hayelo OO3MBOCTY MOHYJE.

HajpuckyrabunHnje muTame y Be3u ca onosusourhy moHyze je, cBaka-
KO, ofpehuBame yTuaja koju HaBohemwe poka 3a IpMUXBaTambe MMa Ha HEHO
npaBHo fiejcTBo. [Ipema oppenbama EBponckux nayena, DCFR u CESL nony-
Ia y Kojoj je ogpebeH pok 3a mpuxBaTame ce He MOXe omo3BaTi. Mebhytum,
OATrOBOP HMje TaKO jegHOCTaBaH YKOMMKO ce IpuMemnyje KoHBeHnuja
wm UNIDROIT Hadyena, kojuma je mpuxBaheHO WJEHTMYHO pelneme. Y
TEOpUjU Cy Ce U3MIBOjU/Ia TPU Pa3IM4YNTa CXBaTamka. Mulljbeme IpeMa KoMe
ozipebuBame poka 3a IpUXBaTame YBEK YMHY IOHYAY HEOIIO3MBOM, He MOXe
ce mpuxBatutu nonasehu ox npuxsahene ¢popmynanmje oBor u3yserka, Kao
M apTyMeHTa Jja je 0BaKBO TyMauemhe IIPOTMBHO MehyHapomHOM KapakTepy
ycBoOjeHMX akara yHuukanuje. Ompene/bere 3a jefHO Of IpeocTana ABa
CXBaTama je oOff 3Ha4aja, jep 3a mocmeauiy nMa oxpehnBame cTpaHe Ha K0joj
je TepeT moKasuBamwa CynpoTHOI. CXBaTame [ja y IaTOM CITy4ajy HacTaje 060-
p¥Ba IpaBHA IIPETIIOCTABKa /a je IOHYy/a HeOlO03MBa, YMHN Ce, [a y Hajsehoj
Mepy MUpK uMibeHMle fa je Y KOHBeHIUju OACTYI/beHO Of pellema Pap-
He IpyIe, a MCTOBPEMEHO 3aJp>KaHO IO3MBaibe Ha ,ofpehuBame poka 3a
IpUXBaTamwe', ¥ yBakaBa KOMIIPOMNCHY Ipupofy mnpuxsaheHor mpasuia.
Vmnax, 6ynyhu fa je Heormo3MBOCT MOHY/le OTPaHNYEHA HA OHE CUTYaluje ¥
KojuMa ce HaBoDhemweM poka 3a IpuXBaTalbe yKasyje fia je MOHyZa HeOoIo-
3MBa, CMaTpaMo Jia je HajIpuXBaT/bUBYje OHO pelllerhe Koje HaBohemwe poka
3a IIpuXBaTambe CMaTpa CaMo Kao jefHy Off MHAMUIINja MOHYAMOYeBe HaMeDe,
KOja MOXKe, ajlil ¥ He MOpa, MMAaTU 3a IOC/IefuIy HeOllO3UBOCT IIOHYAE, U
4ije 3HaUeHe MOpa OUTK yTBpHEHO y CBaKOM KOHKPETHOM CITy4ajy IpMMe-
HOM IIpaBMJIa O TyMademby M3jaBa M JPYTUX IOHAIlIamka CTPaHa.

Jovan VUJICIC
Teaching Assistant at the Faculty of Law, University of Kragujevac

THE REVOCATION OF THE OFFER ACCORDING
TO UNIFORM RULES

Summary

In this paper author analyzes the regulations of UN Convention on Con-
tracts for the International Sale of Goods, UNIDROIT Principles of Interna-
tional Commercial Contracts and sources which were adopted in EU that regu-
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late the revocation of the offer. These documents issue that the offer could be
revoked, but there are exceptions of general rule, which are so important that
almost annual accepted principle. Adopted solutions are different because in the
Principles of European Contract Law, Draft Common Frame of Reference and
Proposal for a Regulation on a Common European Sales Law the definition
time for acceptance in the offer has the character of independent base to con-
sider the offer as irrevocable, whereas in the UN Convention and UNIDROIT
Principles to fix the time could be considered as indication of offeror’s intention,
but not as base for irrebuttable presumption that offer is irrevocable. The defini-
tion time for acceptance provoked the biggest discussion between representatives
of the countries in whose law the offer in principle is irrevocable and others
whose law accepts the opposit position, and the differences in the interpretation
are the result of insisting on opposit meanings of used terms, not their indefini-
tions and unclearity.

Key words: offer, revocation of the offer, formation of the contract,
international sale of goods, UN Convention on Contracts for
the International Sale of Goods.
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Josana BEJIMMKOBWh, mactep
pokropaHT Ha IIpaBHOM dakynrtery YHuBep3urera y beorpany

OJIOBOPHOCT 3A IITETY YWIAHOBA YIIPABE
ITPUBPEJHOT OPYIITBA (YIAH 415 3AKOHA
O [TIPUBPEJHVM JPYUITBVMA)

Pesnme

Ynauak ce 6asu aHanu3om Hose ogpegoe 3aKoHa o UPUBPegHUM gpyuiili-
euma (uzn. 415), kojom ce peiynuuie UMOBUHCKA 0GI0BOPHOCTHL 4NIAHOBA Yiipase
upema tpuspegrom gpywinisy. Cagprcuna 4nana ogewena je Ha cegam Ciiaso-
6a xojuma ce ypehyje Hexonuxo Guiiara: kaga Uociioju 0gio60PHOCI 3a uiille-
iy (uurbeHU"HU 0CHO8 HACTHAHKA Willielie), 0CHO8 0cnoboherva og 0giosopHo-
Ciliu, 0gi0BOPHOCTIL BULle TUUA 34 TIPOY3POKOBAHY Uilllelily, POK 3aciilapenociiu
3a uciliuyare oguiileilinol 3axitiesa u moiyhHocili ogpuyarea UpuspegHoi
gpywiiiea og 3axitiesa 3a HakHagy wiitieitie. Texuwiitie ananuse 3acHueéa ce Ha
gedunucary tipasHe Hpupoge u UpasHoi ocHosa 0giosopHociiu (citias tpsu u
gpyiu) u tipasHe Upupoge ogpuyara gpywiiiea og 3axiiesd 3a HaKHAgy witieitie
(ciias cegmu). ITpegmeitty pasmattiparea UpuciiLyiia ce ca acilexiiia 06auiauuoHol
tupasa y yumy ociisapetba touiliyHe tipasHe avanuse tpegmetiiHol UHCHLUILY-
ma. Y 3aKmpyuHum pasmamiparouma usHocu ce ipasHu 3Haudj iociiojarea Hose
ogpegbe 3aKoHA U teH OGHOC €A HOCEOHUM GyHHOCTHUMA UpeMa UpuspegHom
gpywitiey Kao go caga Hajueuthel HureHU4HOI OCHOB8A ¥ OGHOCY HA Kojel je iio-
cmatipana UMoBUHCKA 0gi080PHOCTI gupeKiiiopa tipema upuspegHom gpyuiitisy,
Kako y gomahoj Waxo u UHOCHAPAHO] NUitiepaiiypu.

Kmwyune pewu: unan 415 3I1/], umosurcka 0giosopHocili gupexiiopa ipu-
8pegHoOl gpyuiiiea, ipasHa upupoga u UpasHu 0cHo8 0giosop-
HOCUU 3a withetily, ogpuyarve 0g 3axiilesa 3a HAKHAgy uiilie-
itie, HioceOHe gyHHOCTU Upema UPUBPEGHOM gPYULTTLEY.
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I YBogna pasmarpama

VIMOBMHCKa OATOBOPHOCT 4IAaHOBA yIpaBe IPUBPENHOTr APYLITBA
(Y mameM TeKCTy: aMpeKTopa),! Kao ;eo cucTeMa MpaBHe OITOBOPHOCTH,
y Hallloj JOCAJallboj IUTEPATypy Huje Ouma IpefMeT JeTa/bHUje IpaBHe
aHa/M3e U YITIABHOM je IIOCMaTpaHa y OJHOCY Ha IOBpely IMOCeOHUX MyK-
HOCTHU IIpeMa NpUBpeNHOM ApywTBy. CIMYHO IOCTyIambe IPUCYTHO je U Y
MHOCTPaHOj IUTEPATYPH,” ajl YMHA Ce JIa JOHOIIEhe HOBOI 3aKOHA O MpU-
BpenHUM pymTBuMa (y gabeM Tekcry: 3I1]1) mpepcraBba ZOBOBAH Pasior
npoMeHe noctojeher crama crBapu. Ilpomene koje je roneo nou 3111 06y-
XBaTujle Cy ¥ MaTepujy MMOBUHCKE OJTOBOPHOCTY [JMPEKTOPA NPUBPETHOT
ApyuITBa, Meby kojuMa ce 1o 3Havajy MCTMYe ITPOMEHA CafipyKaHa y WIAHY
415 3axoHa.

1 VIMOBUHCKa OArOBOPHOCT AMPEKTOpa NPUBPENHOT APYIUTBA, KaO IO CBOjOj CafpXKUHU
CTIOXKeH MojaM, MoxKe ce AeduHucaty momohy ABa KpuTepujyMa: CyOjeKTMBHOI M1
o6jexryBHOr. Cy6jeKTuBHM KpuTepujyM oppebyje kpyr mmia y omHOCy Ha Koja ce
OZIFOBOPHOCT MOYK€ 3aCHOBATH, TOK 00jeKTMBHM KpUTEpUjyM oipehyje momen mpumene
MIMOBMHCKe OffTOBOPHOCTH y HOITIENy OCHOBA LITeTe ¥ CMIUCTY YMEeHNYHOT forabhaja n3
Kora mreTa nmpouctude. Kpyr muiia kojuma ce MoKe IpOy3pOKOBaTH IITeTa HEMPABUTHAM
pafoM AMpeKTOopa PYLITBA YMHE: IPUBPEFHO APYIITBO y KOMe Cy aHTa)KOBAHM, MMAOII
KaluTaza MCTOT ApywmTBa u Tpeha nuuma y Koja crajajy ImoBepuoOLM WIN MIa Koja
HICY Yy IPaBHOM OJHOCY ca ApymTBoM. OOjeKTMBHM KPUTEPUjyM je TeXe OmpesuTH
jep ce OCHOBU IITeTe y CKIafy ca IIOTpebama IIpaKce CTaTHO Memajy, Ia Huje Moryhe
CacTaBUTY KOHAYHY JIMCTY, Beh OCHOBHe IOfiefie C/Ty4ajeBa OATOBOPHOCTH. Y IUTepaTypu
Cy IIpemo3HaTe TPM Tpylle OCHOBA OATOBOPHOCTH: 1) OATOBOPHOCT 360r MOBpene
IOCeOHUX MYXKHOCTHM IIpeMa IPMBPESHOM [PYIUTBY M JAPYIMX obaBesa PETyIMCaHUX
CTaTYCHMM 3aKOHOM, 2) OJTOBOPHOCT 3a M3BellITaBame (MHAHCKMjCKOT TPXKUIITA U
3) OATOBOPHOCT 3a IIPOY3POKOBalbe CTedYaja i MOC/IOBamwe y cTedajy. Bugm:Bernard Black,
Brian Cheffins, Martin Gelter, Hwa-Jin Kim, Richard Nolan, Matias Siems, Linia Prava,
~Comparative Analysis on Legal Regulation of the Liability of Members of the Manage-
ment Organs of Companies, European Corporate Governance Institute, Working Paper
No.103/2008, noctynHo Ha ampecu: http://ssrn.com/absract=1001990, 8.3.2012; Haraia
Ierposuh-Tomuh, Ocuiypare og ogiosopHociiu gupekiiopa u 41anoea yipasHoi ogéopa
akyuonapckoi gpywiniea, IlpaBHu ¢axynrer YHusepsurera y beorpany, beorpap,
2011, cTp. 65-79. Y oBOM pafy mpeiMeT pa3MaTpama 61he MMOBMHCKA OATOBOPHOCT
AMpPEKTOpa NMpeMa MPUBPENHOM [IPYLITBY, PETY/INCAaHA CTaTYCHUM 3aKOHOM.

2 Ilopen MMOBVHCKe, CUCTEM IIPaBHE OfTOBOPHOCTY AMPEKTOPa TPMBPEFHOT APYLITBA YMHE
jom crarycHa (perymucaHa 3aKOHOM O IIPUBPENHMM APYIITBMMA) ¥ KPUBMYHOIIPABHA
ofroBOpHOCT (perymmcaHa KpuBMYHMM 3aKOHMKOM M 3aKOHOM O IIPMBPETHUM
mpyurtBuMa). Bupm: 3akoH o mpuBpenHuMm apyumtBuma, (Cnyxcbenu inachux PC, 6p.
36/2011 n 99/2011; mame y (byCHOTaMa 3I1M), wr. 220, 231, 395, 439 n w1 581-584;
Kpusnuun saxkouuk, (Crysbenu inacnux PC, 6p. 85/2005, 88/2005, 107/2005, 72/2009 un
111/2009), um. 223-245.

3 Bupu: Alan Dignam, John Lowry, Nicola Padfield (series editor), Company Law, Fourth
Edition, Oxford University Press, ctp. 291-349; Denis Keenan, Smith and Keenans Com-
pany Law for Students, Eight edition by Denis Keenan, Pitman, 2006, ctp. 277-307; Ste-
phen W. Mayson, Derek French, Christopher L. Ryan, Company Law, Oxford University
Press, 2004-2005 edition, ctp. 508-570.
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Cajalumy 3aKOH CafipXK CIMYaH HauuH ypehema MaTepyje MMOBYH-
CKe OfICOBOPHOCTM JYPEKTOPa IPUBPEFHOT APYIITBA (IOCMATPaHO Y OGHOCY
Ha OJITOBOPHOCT IIpeMa CaMOM [IPYIITBY) Kao U IIPETXOJHM 3aKOH, a TO je
Ia ofpenbe 3aKOHa KojuMa ce ypebhyje MMOBMHCKA OTOBOPHOCT AMPEKTO-
pa APYLITBa, HUCY Cafp>KaHe Y jefHOM ey 3aKOHa, Beh je HeoIXogHo mpu-
CTYIUTH HETOBOM CUCTEMAaTCKOM YNUTaby KaKo O ce CTeKao MOTIIYHU YBUJ,
ypebemwa marepuje. Ilparehu cTpykrypy 3akoHa ofpenbe Kojuma ce peryiu-
Ille IMOBVHCKA OITOBOPHOCT AVPEKTOpa IpeMa IpUBPeJHOM APYIITBY Hajla-
3e ce y IIpBoMm preny 3akoHa (ypebyje ocHOBHa nuTama) y YWIaHOBMMA KOjuMa
ce ypebyje sactyname gpymTsa u noce6He Ty>KHOCTM IpeMa IPUBPETHOM
npymty,* satum y Tpehem meny (ypebyje bopme mpuspenuux apymrasa) y
4TaHy 415 Ha/masy ce omuITa ofpefda 0 OATOBOPHOCTY 3a IUTETY U MOCTIENbI
YIaH KOjYM Ce pery/uiie OBO MNUTame Halasy ce y YeTBPTOM ey 3aKOHa
y KoMme ce ypebyje mocrymak cTuijama M pacronararmba MMOBUHOM BeJIMKe
BPETHOCTY (aKIMOHApCKOT ;pymTBa).” OBakaB MPUCTYN HauuHy ypeherma
VHCTUTYTa MMOBJMHCKE OTOBOPHOCTY AVPEKTOpa IPUBPEJHOr APYIITBA He
MOXKe Ce CMaTpaTy HeaJeKBaTHUM, jep HUje NMpUMApHM IM/b CTAaTYCHOT 3a-
KOHa pery/icame VIMOBMHCKe OiroBopHOCTH ofpehennx cy6jekara. Takohe
IIOCTOje U APYTY 3Ha4YajHMj!U Pas3/io3n 3a TAKBO MOCTyIIAme O KojuMa he 6utn
peur y 3aK/byYHMM pasMarpamyMa. [IpeTXOfHM 3aKOH je Cafp>Kao CINYHO
ypebeme matepuje, y ommurem fieny je Takobe cafpikao IpaBUIO O OATOBOP-
HOCTH 3a C/Ty4aj IIpeKopadea oplalherma 3a 3acTylame 1 IOBpeAy Ioced-
HMX Jy>KHOCTHU IIpeMa IIPUBPEIHOM APYIITBY, HOK y Iy Y KOMe Cy peryim-
CaHa aKIMOHAPCKa APYIITBA, IOCTOjasa je ofpenda o moceOHNM CITydajeBuMa
VIMOBMHCKe 0AroBopHocti.” IIpoMeHe y OfHOCY Ha IIPeTXOfHA pelleba
cafip)kaHe Cy y BUJy 3MeHe cafpKuHe ypehema moce6HUX Ay>KHOCTH IIpe-
Ma IpUBPENHOM APYILITBY, M30CTaHAKa Ofipefi0e O MOCeOHMM CTydajeBuMa
VIMOBIMHCKE OfIFOBOPHOCTM U YMeCTO TOra yBobeme omiure ofpende o ofro-
BOPHOCTH 3a TeTy (WI. 415) ¥ M3PUYNTO IPONUCKBAbe CAaHKIIVje HaKHaTe
HITeTe y C/Iy4ajy IMOBpefe MOCTYIIKA CTUI[aba I pacloarama MUMOBIHOM Be-
JIMKe BPeJHOCTH, KOja IpeMa IPeTXOJHOM 3aKOHY y TOM CIIy4ajy Huje 61ta

4 Bupm: 3110, un. 41, 64, 67, 71, 74, 76.
3I1, un. 472 ct. 3.

6 Bupm: 3111, un. 25, 32, 37 u 38. IlocebHM crmydajeBM MMOBMCKE OJTOBOPHOCTM
perynucanu cy 4i. 328 y KoMe je CTajajo fia Cy WIAHOBM YIIPaBHOT 1 M3BPIIHOT of6opa
HapOYNTO OATOBOPHM APYILITBY 32 LITETY aKO Cy: BPAaTU/IN YJIOT aKLIMOHAPMMA, IUIATIIN
IMBUJEH[E WM KaMaTe aKIMOHAPY, IIPOY3pOKOBA/IM [a APYLITBO YIIUCY]e, faje y 3a7Iory,
CTH4e U MOHMIITaBA COIICTBEHEe aKIlyje VIV IOB/IaYy ¥ IOHUINTABa aKIyje, OfOOpIIN
3ajaM WM KpeuT, U3BPIIWIM ITahatbe y BpeMe IMKBUAALMje APYIITBA, IIPOY3POKOBAIN
Ta OPYIITBO IIOCTE OAyKe O IPeCTAaHKY BOAV IOCTIOBE, OCMM TMOC/IOBA KOji Cy HY>KHI
3a JIMKBUJALM]Y U CTe4aj, HOBPEAMIN JY)XHOCTH IIpeMa IpUBpefHOM ApyumTBy. Takohe
y HaBefIeHM OKOJTHOCTVHA IIOCTOjao je OCHOB 3a paspellere AupeKkropa. Buan: 3akoH o
npuBpegHuM apyumrsuma (Crymbenu inachux PC, 6p. 125/2004).
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uspnunrto npensuhena. Kao mro je Beh ykasaHo HajsHauajHMja IIpoMeHa
IO Cafp>KMHM 3a MMOBMHCKY OATOBOPHOCT AMPEKTOpa IpeMa IpUBPESHOM
APYLITBY jecTe yIpaBO M30CTaBj/baibe HaOpajama MOCeOHNX ClydajeBa Of-
TOBOPHOCTU M yMeCTO Tora yBobeme omimre ofpende 0 OATOBOPHOCTH 3a
IPOY3pOKOBaHy LITETY IpeMa IPUBPESHOM APYIITBY. Y 00/IacTM OfTOBOp-
HOCTH 3a IITeTy Ka3yMCTUYKM MeTof, ypehema Huje amexBaraH, jep ce Taja
IOCTaB/ba INUTabe KaKO MOCTYIUTU aKo OM IITeTa HacTala y OKOJTHOCTHMA
Koje HICY HaBefieHe. Takas je cly4aj MOrao oCTOjaTy KOJ IOBpefie IOCTYIIKA
CTHULIAha U Pacllolarama MIMOBMHOM Be/INKE BPEJHOCTH, jep Taj OCHOB HUje
6110 yBpIITEH y IOCeOHe CITy4ajeBe MIMOBUHCKE OfTOBOPHOCTY, HUTH j€ 3aKOH
y OKBUpY ofipen6u Kojuma je ypehusao Taj MHCTUTYT mpenBubao caHkuujy
HaKHaJle 1ITeTe. YIIPaBO ¥ OBaKBMM OKOJIHOCTMMaA jé Ba>KHO IIOCTOjambe OIl-
HITET OCHOBA OJITOBOPHOCTY 33 IPOY3POKOBAHY HITETY.

Kapma ce xaxxe ma uman 415 3IIJl mpeacTas/ba Ba)KHY HOBUMHY HallleT
IpaBa IPBEHCTBEHO Ce MUC/M Ha IIpaBHA MUTama Koja ypebyje, a koja Hucy
mo caja Owma mpesMeT M3puuurte perynatuse. MebyTum momeHyTH wiaH
3aKOHa 3HauyajaH je U IO ToMe WITO oMoryhaBa jja ce aHa/lM3M MMOBMHCKe
OITOBPHOCTM JVPEKTOpa IPUBPEJHOr [APYIUTBA IPUCTYIM Ca ApyTadyjer
acriekta. OfirOBOPHOCT IMpeKTOpa IPUBPENHOT JPYIITBA 32 IIPOY3POKOBAHY
IITETY 11O CBOjOj CYIITVHM jecTe CIelU(NUYHa TeMa, jep y Mpolecy aHaju-
3e HEMMHOBHO 3aXTeBa YK/byulBaibe JBe 00/IacTy IpaBa — KOMIIAHU]CKOT U
obmuranyoHor. IIpuBpegHo APYIITBO, UPEKTOPU APYIITBA CY HECYMIBIBO
IIOjMOBY KOMIIAaHUjCKOT IIpaBa, [OK je UMIbEHNUI]A IPOY3pPOKOBama IITETe
jelaH ofi HajBa)KHM)jUX M3BOpa 06nmrau1/1ja7 U CXOJHO TOME JIO JieTa/ba IIpo-
ydeHa TeMa y Teopuju oOMMranuoHor mpasa. OBaKBO UMILEHNYHO CTame
omoryhaBa pasnmumre HpUCTYIe IPU AHAIM3M TeMe. TeXWIITe aHamuse
MOXXe OMTVM Ha KOMITAaHMjCKOIIPAaBHOM WM OOJIMIAI[IOHOIIPABHOM aCIIEKTY.
ITocmarpame MMOBMHCKE OTOBOPHOCTH AMPEKTOpA IPUBPEJHOr APYLITBA Y
OJIHOCY Ha MOBpey MOCeOHUX AY>KHOCTM IpeMa IIPUBPELHOM APYIITBY CBa-
KaKO je HaK/IObeHO KOMITAaHMjCKOIIPAaBHOM acCIIeKTY, jep Cy U IocebOHe HyX-
HOCTM IIpeMa ApPYLITBY UCTUTYTM IOMeHyTe Oo0/IacTy IpaBa. Y OBOM pajy
OJICOBOPHOCT JVIpeKTopa fApywmrTBa perymucana wi. 415 3I1J1 6uhe anamu-
3upaHa ca acreKkTa obnmuranyoHor npasa. Cafjp)KMHa HOBOT 4IaHa 3aKOHa
yIpaBo 1 oMoryhaBa OBakBY BpPCTy aHanu3e 300T 4yera MMa BeIVKM IIPaBHU
3Ha4aj.

Hakon msnarawa cagpxute un. 415 3I1]J1, 6uhe nedbunucan npegmer
pa3Mana}ba y HOFHCHY oemoBa ca,upxq/[He YJjIaHa 3aKOHa HpaBHI/IX IITama
koja he 6uTy mpepmet aHanmuse.

7 3akoH 0 obmuranmonum opHocuma, (Cnymbenu nucii COPJ, 6p. 29/78, 39/85, 45/89,
57/89, Cnymbenu nuciti CPJ, 6p. 31/93, 22/99, 23/99, 35/99 u 44/99; nape y dpycHoTaMa
300), un. 1.
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1. Ynan 415 3aKkoHa 0 MPUBPEIHNM JPYIITBIMA

Unan 415 3akoHa 0 IPUBPEHUM APYLITBMMA YHYTap CTPYKTYpe 3aKO0-
Ha Ha/la3M ce y OKBMpY ypebema aKIIMOHAPCKYX IpyLITaBa, TAYHMje Y Ofipes-
6ama kojuMma ce ypebyje mpaBHM I0/10Xaj AMPEKTOpa jeTHOZMHOT MOfea
ynpaBe. 3Hauaj MOMEHYTOT 4YIaHa 3akoHa m3Mely ocrtasor jecte m y Tome
IITO Ce FEroBa CafipKMHA [0 CAaMOM 3aKOHY CXOIHO IpMMEmyje U Ha Ofi-
TOBOPHOCT 4/IaHOBA yIIpaBe aKI[MIOHAPCKOT IPYLITBA JBOJOMHE yHYTpalllibe
CTPYKType — M3BpIIHE JVPEKTOpe M YIAHOBE HAJ30PHOT O#OOpa, amu u
Ha OJFOBOPHOCT WIAHOBAa HAJ30pPHOT Of0Opa APYLITBA Ca OTPAHNMYEHOM
oxrosopsorhy.®

Ynan Hocu Hasus ,,OATOBOPHOCT AupekTopa“ (Mako 6 MoXKma afie-
KBAaTHMjJ HAasUB 61O —OATOBOPHOCT AMPEKTOPA 3a NMPOY3POKOBAHY LITETY,
jep ce wuMe ypebyje camo MMOBMHCKA any He M OCTaIM OOIMIM OATOBOP-
HOCTH), 4Mja je cafip)KMHa Iofe/beHa Ha CeflaM CTaBOBa KojuMa ce ypebyje
HEKO/IVIKO TIPAaBHUX IMTama: KaJja IOCTOj1 OATOBOPHOCT 32 IIPOY3POKOBAHY
mTeTy (4MIEHNYHM OCHOB HAacTaHKA IITeTe), OCHOB ocmobobhema o oaro-
BOPHOCTH, OfFOBOPHOCT BHIIIe JIMIIA 3a IIPOY3POKOBAaHY IITETY, POK 3acTa-
PeoCTy 32 CTULAKE OfIITETHOT 3aXTeBa 1 MOTYhHOCT offpuIjama APyuITBa
Off 3aXTeBa 3a HAKHAJy IUTeTe.

JlupexTop ofroBapa APYIITBY 3a LITETY KOjy MY IPOY3POKYyje Kp-
memeM ofipenaba sakona (3I1]1), craryTa wiu ofyke ckymituae. OgroBop-
HocT Hehe mocTojaTy yKOMMKO je MOCTyIame AUPEKTOpa Y CBEMY y CKIIa-
Iy ca OIIYKOM BJIACHMYKOT OpraHa APYIITBA, a TO je CKYIIITHMHA JPYLITBA.
Kako cy opranm ynpase Hajuyernhe KO/IeKTUBHO OpraHn30BaHu, mpenBubeHa
je 3ajefHMYKA OATOBOPHOCT CBMX JIMI[A KOja Cy I/Iacania 3a OFIYKY YKOIMKO

8 Bupu: 311, 4. 235, 430 1 447. 3akoH Kake [ja ce Ha OTOBOPHOCT YIAHOBA HAJ30PHOT
ozmbopa ApyIITBa Ca OrpaHNYEHOM OfTOBOpHOLINY CXOZHO IpUMebYje Ofpenda s WwiaHa
447, a xaxo ce Ha WI. 447 cXOOHO IpuMemyje Wi. 415 3aKoHa, 1071a3M ce O 3aK/by4Ka Ja
Ce U Ha OfTOBOPHOCT IIOMEHYTHUX WIAHOBA yIIpaBe 3alIPpaBoO CXONHO IpMMemyje ofpenba
1. 415 3I1]1.

9  3axoH [103BO/baBa KOJI je[JHOJOMHOT MOJella yIIpaBe M OPraHM30Barbe Ha MHOKOCHO]
ocHOBM (OCMM KOJ jaBHMX aKIMOHapCKMX JpYIITaBa KoOja MOpajy MMaTu ofbop
IUPEKTOpa), a y CIydYajy JBOJOMHOT MOZeNa CaMO y ONHOCY Ha M3BpIIHE AMPEKTOpe,
jep Huje o6aBe3HO GopMuUparse M3BPLUIHOT 0f60pa (13y3eTaK OMeT MOCTOj) KOJ| jaBHUX
aKIMOHAPCKUX JIPYIITaBa), JOK HaI30PHU 0f60p (KOjU Kao OpraH ympase yBeK MOCTOjI
y OBOM MOJie/Ty) MOpa MMaTu HajMame Tpu wiaHa. Bupm: 311, wi. 383, 417, 419 u 433.
3aKOH Hje IpelyU3ypao fia JIu je y MUTalby CONMlapHa MU NOJie/beHa OfTOBOPHOCT, aji
KaKo je 110 CBOjoj IPaBHOj IIPMPOJY OATOBOPHOCT YPEKTOPA 3a LITETY IPOY3POKOBAHY
IIPYBPEJHOM APYIITBY AeMMKTHA (0 deMy he O6MTH peun y HapefHMM U3NIaramyMa), y
CTy4ajy M30CcTaHaKa HOCeOHe peryaTyBe IPUMeY]y ce OIIIIITa IPaBuIa 0OMIUT Al OHOT
mpaBa. Ha oCHOBy IpeTXomHO pedeHOr 3aKk/bydyje ce fa je y IMTamy COMMAApHa
oxrosopHocT. Buan: 300, um. 206 n 208.
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je WmOMe IpOy3poKOBaHa WTeTa. Pajgyu crpedaBama ofipeheHor mocrymama
3aKOH CA[pXX!M MpaBWIa O TOME KaJja Cé CMaTpa Jja je IMPEKTOp I/Acao 3a
OJIYKY, TO je C/Iy4aj YKOJIMKO je AUPeKTOp MPUIMKOM I7Iacarma 010 y3ap>KaH
WIN YKOJIMKO y CITy4ajy OiCYCTBa Ca CeHUIIE VI HEYIeCTBOBAaha y Iacamy
Ha JIpyT¥M Ha4MH HUje MOC/Ia0 IMMCMEHUM IIyTEM CBOje€ NMPOTUB/bEHE TaKBO)j
OITyLIM Y POKY Of OCaM JlaHa Of Ca3Hama 3a IbeHO JoHouleme. Pok 3acra-
PenocTu 3a UCTUILIAILE 3aXTEBA 3a HAKHAJY IITE€TE M3HOCTU TPU TOAVHE OF
HacTaHKa miTete (MpomNcaH je camo o6jektusHu pok).'? TloTnyna HoBUMHA
3aKOHa jecTe MOTyhHOCT ofpuilama JPyIITBA Off 3aXTeBa 3a HAKHAJy IITeTe.
3aKOH IPBO M071a3y Off TPABM/IA Jla TAKO HELITO HYje JOIYIITEHO, OCUM YKO-
JIMKO OJITYKy TaKBe CaJp)KMHe M3Ilaca Tpy 3/4 NMPUCYTHUX aKLMOHAPa, a/ln
je moTpebHO /a ce IeHOM JOHONIEHY He IPOTBE aKIMOHAPY KOj! TTOCeRYjy
HajMarme 10% OCHOBHOT KammTasa IpYyHITBA.

IIpeqmeT pasMaTpama y OMHOCY Ha M3HETY cafp>xuny 1. 415 311/,
6uhe muTarme mpaBHe NPUPOLE ¥ MPABHOT OCHOBA OTOBOPHOCTM 3@ LITETY
(cTaB IpBM M IPYTH) U IUTaHe IPaBHE IPUPOJie OfpNUIIaba APYIITBA Off 3aX-
TeBa 3a HaKHAJy LITeTe (CTaB CeAMM).

II IIpaBHa npuposa U MpaBHI OCHOB OATOBOPHOCTH 3a IITETY
AUPEKTOpa NPUBPETHOT APYLITBA

JloHolIeme HOBYUX 3aKOHA y PasIN4nTUM obmacTuma rpahaHckor mpa-
Ba KOjuMa Ce IPOMNCYje OATOBOPHOCT 3a LITeTy oApeheHnx cybjekara, foHe-
710 je MUTambMMa IpaBHe IPUPOJE X OCHOBA OATOBOPHOCTY HOBY aKTYe/THOCT.
Y pen nmomeHyTMx mpomyca craza u ogpenba 3II]T xojom je ypehena opro-
BOPHOCT 3a ITeTy AMpeKTopa NnpuspenHor gpymrsa. Yman 415 3111 rmacu
»LVIPEKTOp OfroBapa APYLITBY 3a IUTETY KOjy My IIPOY3pPOKYje KpIIermeM
ofipefiaba OBOT 3aKOHa, CTaTyTa MM OfITyKe cKymiutuHe . Ha ocHOBy aHa-
nu3e cafipKuHe HaBefieHe ofpende 3aKOHA IOTPeOHO je ONPENUTH IPAaBHY
IPUPORY U HPaBHYM OCHOB OfTOBOPHOCTM 3a IUTETY Y LWbY AepMHUCAbA
ycnoBa opropopHocti. O ToMe IITa YMHMU IIPaBHU OCHOB OJTOBOPHOCTH 3a
IITETY U KOje BPCTe OATOBOPHOCTH IOCTOje, OAroBop je Beh mpyxmia Hayka
OOIMTaIVIOHOT ITpaBa 11 3aKOH O OOMUTaIIOHNM OZHOCUMA (Y Ja/beM TeKCTY
300) s6or yera moce6HM 3aKOHNM HeMajy morpedy 3a moce6HNM ypehemem
OBUIX IINTabA.

10 Y mornemy pokoBa 3acTapenocTy 3a UCTHLame opumreTHOr 3axteBa 3IIIT capmpxn
mpyraumja pemema y ogaocy Ha 300 (wn. 376). Kop ommre ofpenbe o ofroBopHOCTI
npensubeH je caMo 06jeKTMBHU POK 3aCTapeNoCT KOju M3HOCYU TPV TOfYIHE Off HACTaHKa
IITeTe, a/IU He M CYOjeKTMBHY POK KOju OM TeKao Of ca3Hamba 3a LITETy VIM YYMHUOLIA,
xoju npema 300 m3HOcK Takohe Tpu ropmHe, a Kako Cy0OjeKTMBHM POK BaXKM CaMo y
OKBUPY 00jeKTMBHOT POKa, YaK M y CUTYaIlMji fla ce KacHUje CasHajIo 3a INTeTy WM
Y4YMHMOLIA, TO He 611 MOIJIO [ia JoBefle O IPOAY>Kema poka npegsubenor 3171
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Y Hamem mpaBy IOCTOjM Pa3fMKOBame Ha YTOBOPHY U BaHYTOBOP-
Hy (menmMKTHY) ofroBopHOCT 3a mreTy.!! OcHOBaHOCT ToOfeNne y HaIIOj
TeOpUjU MMaJa je CBOje IMPUCTANILE U MPOTUBHUKE, A/l jeé YUIbEHUIA fia
y HallleM IIpaBy IIpaBIIa KOja Bake 3a OBa ABa BUJA OATOBOPHOCTM HUCY Y
CBeMY MCTa ajIM U Jia MMAajy 3ajeHNYKM Wb 4 TO je HakHaga mTeTte. [Ipa-
BIJIA O BAHYTOBOPHO]j (I€/IKTHOj) OATOBOPHOCTM 3a LITETY Cafip’KaHa Cy y
y1. 154-209 300, mok cy mpaBuaa yroBOpHe OITOBOPHOCTU cCafipykaHa y
Iely 3aKOHa O fiejcTBMMa obaBesa y Wil 262-294.

Jla nu je ofroBOPHOCT AYPEKTOpa 3a ITETy IPOY3POKOBAaHY IPUBPEN-
HOM JIpyLITBY YTOBOPHA M/IM BaHYTOBOPHA (JIeIMKTHA) OATOBOPHOCT?

YroBopHa OATOBOPHOCT Ce lepMHNIIIE KA0 OATOBOPHOCT 32 IITETY 360T
noBpefe Heke Beh mocrojehe o6aBese (koja mOTKUYe U3 yrOBOpa MU APYTOT
u3Bopa obnmraiuja) Hajuenrhe HacTasze BO/BOM CTPaHa, [JOK BaHYTOBOPHA
(menuKTHA) OATOBOPHOCT HACTaje 300T IOBpeJie HeKe OIIIITe HOpMe, IIPaBHU
omHoC usmehy cTpana cTBapa ce TEK YMIEHMIIOM TPOY3POKOBamba miTeTe. 2

Y nurteparypu je yrmaBHOM BehMHCKM NIPUCYTaH CTaB fia je Y MUTAY
JTOBOpHA OITOBOPHOCT (a/M Ce yKasyje a MMa U PYTadujuxX MUIIbEra).
Kao aprymeHT HaBOJM Ce IIOCTOjaibe 3aK/by4€HOT YTOBOPA KOjUM Ce Peryyu-
mry mehyco6na mpasa u o6asese mupexTopa u npymrsa.'* Y mpyxamy onro-

11 O pasnukama usMmeby yrosopHe u BaHYroBOopHe (H€MMKTHE) OfTOBOPHOCTM 3@ IITETY
Bupieti: Omusep Anrtuh, Ob6nuiayuono tpaso, IlpaBHu daxynrer YHuBepsurera y
beorpapny, beorpan, 2007, cTp. 454-459.

12 Crojan Iuroj, Enyuxnoiiequja umosunckoi upasa u itpasa ygpyiexoi paga (geo o
ipahanckoipasHoj ogiosoprociiiu), ToM npsu, Cnyxx6ern muct COPJ, beorpan, 1978,
crp. 402.

13 Mupko Bacumesnh, Kopitopaitiuero yipasmaree — tipasru aciiexiiu, [lpaBHu pakynrer
Yuusepsutera y beorpamy, beorpam, 2007, ctp. 223; bojana Punxe, ,,Oprosopnocr
opraHa mpepnyseha 3a mrery mpuummeny mpenysehy, Ilpasnu susoi, 6p. 11/1995,
crp. 102; Csernana Jebruh, CiliailiycHu u pagHoupasHu Honoxdj 4navosa yiupasHoi
0g00pa akyuoHapcKol gpyuiiiéd, MarucTapcku pap, Ilpasuu dakyiarer YuuBepsurera y
beorpany, beorpag, 2006, cTp. 128.

14  YroBop KOju AMPEKTOpU 3aK/by4dyjy ca NMpPUBPESHUM APYIITBOM MO)Ke MMatu Gopmy
OO/IUraIIOHONIPAaBHOI YrOBOpa KOjuM ce perymuury Mebycob6ma mpaBa 1 obaBese
(MeHallepcKu yroBop), aliu Moxke MMarty U GopMy YyroBopa o pamy. YTOBOp O pany IHO
CaMOM 3aKOHY H€ MOry 3aK/by4UTN HEM3BPUIHN OUPEKTOPU, NOK y cnyqajy M3BPUIHNX
IMpeKTOpa 3aKOH ocTaBba MoryhHoct msbopa usmehy HOMeHyTHMX BpcTa yroBopa.
Bupu: 3I1M, 391, wi. 398 cr. 1 Tau. 15 1 wi. 441 cr. 1 tav. 13. YKonmuko (M3BpIIHN)
IUPEKTOP 3aK/bY4M YLOBOP O Pajy ca IPUBPEIHUM [JPYIITBOM, TO 6} MOIJIO IIOCTaBUTH
IIUTalbe NIPaBIIa OATOBOPHOCTH, Y CMUCIY fia /IU Ce ¥ TOM C/Iy4ajy IIpUMeYjy ofpenbe
PajHOT 3aKOHOJIaBCTBAa Y IOIVIEy MMOBMHCKE OJITOBOPHOCTM 3amocieHor. Onrosop
6u Tpebano ma Oyne HeraTMBaH U3 BUIIE Pasjiora: IPBO CIIOPHO je MUTame fia U Cce
IMPEKTOp TPUBPEJHOT [pPYIITBA MOXE CMaTpaTH 3allOCIeHMM Y IIPaBOM CMUCITY
peun, ofipende pafHOT 3aKOHOABCTBA CY Y NMOTIIYHOCTM CYNpoTHe peurewsuma 3I1]T n
canpke Ormaxka IpaByIa OATOBOPHOCTY 300T Yera He 61 6MIO ONpaBHAHO MPUMEHUTH
JX Ha M3BpIIHE AupeKTope (jep caMo OHUM MOTY 3aK/BYYUTV OBY BPCTY yroBopa), Kao
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BOpa Ha OBY AM/IeMY He Tpeba MCXUTPEHO IOCTYIaTu Beh je HeolXogHo pas-
MOTPUTH CBe acIeKTe ClIokeHocTy okonHoctu. IllTa 3ampaBo mpescraBiba
IpeIpeKy 3a jeqHOINacHo oapeheme mpupopge opropopHoctn? TadHo je ma
AMPEKTOPU Ca HMPUBPESHNMM APYIITBOM 3aK/by4yjy yroBop o MebycoOHMM
npaBuMa U obaBe3aMma, almn je HOTpeOHO younTtu pAa je BehmHa oOaBesa u
RY>KHOCTU JupeKTopa AeduHMcaHa 3aKOHOM 0Oe3 MoryhHocTu ppyradmjer
ypebema yroBopom, Ia ce ynpaBo 3aKOH jaB/ba Kao aKT KOHCTUTYMCamba TUX
o6aBesa 1 Iy)HOCTH a He yroBop.!” AKo ce moMeHyTe 06aBese U Ty>KHO-
CTH He UCIOIITYjy OHAa TO 3HAuM IOBPeNy 3aKOHA Kao OIITEr aKTa a He
YTroBOpa Kao II0jeIMHAYHOL. YTOBOP KOj) JMPEKTOP 3aK/bydyje ca JPYLITBOM
yBek he cagpxatu n o6aBesy HouTOBama 3aKOHOM yTBpheHMX Ay>KHOCTH,
a/M ce YMIbEHMIIA JIa je HUXOB M3BOP 3aKOH a He YTOBOP He Mema, jep U Ja
je TakBa ofpenba M30CTaNIa 3aKOHCKe JYXXHOCTY OU U Jja/be 6uie fieo mpas-
HOT ypehema monoxaja [upeKTopa, lak/ie KaKo OICYCTBO YTOBOPHe ofipenibe
IIOMEHYTe Cafip)KVHe He yTUde Ha MOCTOjarbe OATOBOPHOCTH, TAKO HY HEHO
IPUCYCTBO He Mema Beh mocrojehe unmeHNYHO cTambe.

JlupeKkTopyu MaKo 3aK/bydyjy yroBOp Kojum ce perymmiy mebhyco6Ha
npaBa 1 ob6aBe3se, ca IPUBPEIHUM [IPYLITBOM He 3aCHVBAjy CaMO yTOBOPHU
Beh ¥ KOpIOpaTUBHY OJHOC Ha OCHOBY OJTyKe O IMEHOBamy. /I3 HaBefeHOr
IPOVCTIYE /A je IPaBHY OFHOC AUPEKTOPA U MIPUBPEFHOT APYLITBA CafpyKaH
U3 [Ba elleMeHTa: KOPIOPaTUBHOT (PeryIicaH 3aKOHOM) U yTOBOPHOT (pery-
JIMCaH CIIOPasyMOM CTpaHa y TPaHMIIaMa Koje 3aKOH 7103BojbaBa).'® Moxe
ce MOCTaBUTH IMTame MehycoOHOT ofHOCa OBa [Ba €leMEeHTa, y CMUCIY Aa
m je jemaH on mux npeosnabyjyhu mwmm cy mehyco6Ho msjegnauenu. Kox
ApYyLITBA Ca OrPAaHMYEHOM OATOBOPHOLINY IPBU €lIeMEHT ce IO CaMOM 3a-
KOHY cMarpa npeosiabyjyhum, jep 3akoH cafipku pelteme 110 KOMe YKOIUKO
y OIIyLM O VIMEHOBamby AMpeKTopa Huje oapeheHo upyratm;e, MaHJaT [u-
peKTOpa TOYMbe JJAHOM JIOHOIIEHma OfTyKe O MMeHOBamby.!! Cama ofTyKa
0 VIMEHOBambYy IIPeCTaB/ba HOBO/bAH IIPABHNU aKT f1a OM AMPEKTOp APYLITBA
IPaBHOBAa/bAHO 3aCHOBAO CBOjy QYHKINjy U CXOfHO TOMe 00aB/bao IOCTIOBE
3 CBOje HaJJIOKHOCTH y CK/IAJy ca IIpaBuMa 1 ob6aBe3ama JedHICAHUX 3a-
koHOM. Takobe kox ypebema akumMoHapcKMx ApyLITaBa y OKBUPY Ofpenou
KOjyIMa ce peryylle IIpaBHU IIOJI0XKaj OpraHa yIpaBe, 3aKOH U3PUYNUTO He
Hajaxe obaBe3y 3aK/byderma yroBOpa AMPEKTOpa M HPUBPESHOT APYLITBA
Kao yCJIOB 3a IIPaBHOBa/baHO 3acHUBamwe QyHKIyje. OmIyKa 0 UMEHOBambY

JUIa ca BEMMKUM OBJMalihemyM yHyTap APYLITBA, HAPOUUTO IIOCMATPAHO y OFHOCY Ha
HEU3BpILIHE JYPEKTOpe.

15 Jakuma bap6uh, Ilpaso gpywiniasa - gpywiniea xauuiana (kwuia gpyia), 4eTBPTO
nspame, Opranusarop, 3arpe6, 2001, ctp. 497.

16 Ecap Yomakosuh, MeHayepcku yiosopu - mogenu, casjeitiu u #pakca, bubmmorexa
Ka/IeNIOCKOIIL, PYTo M3MEHEHO U HONYHheHo n3tame, 3arpe6, 2006, ctp. 121.

17 3IIM, wt. 219, cT. 3.
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Of, CTpaHe HAVIESKHOT OpraHa APpYLITBa y TOM IIOITIENY IIpE€NCTaB/ba HEM3O0-
CTaBaH IIpaBHU aKT.

Y okBupy ypebemwa npecranaka GyHKIMje fupeKTopa Takobe ce Hamase
ofipenibe Koje Cy CYIpOTHe IpaBWIMMa YTOBOPHOT IIpaBa, a Ha OCHOBY KOjUX
ce omeT IOTBphyje cTaB fla je yTOBOPHMU eleMEHT IIPaBHOI OfHOCa M3Mehy
IMPEKTOpPa M IPUBPENHOT APYLITBA IO CBOM 3Hauajy cyncuamjapas. Omimre
IIPaBUJIO YTOBOPHOT IIPaBa jecTe fla Cé yTOBOP Kao CaI/IaCHOCT /IBE M3jaB/beHe
BOJb€, HE MOJXKE je[JHOCTPAHO PACKUHYTHU, OCUM YKONMKO CY UCITYyeHM YCTIOBU
3a 3aKOHOM IIpefiBubeHe OCHOBE jeJHOCTPAHOT pacKufia yroBopa (CBaKkm of
IBUIX Ce TeMe/bU Ha Pa3JioTy KOjy yTide Ha CaMy CBPXY TIOCTOjamba yrosopa). s
ITpema 3I1]] ckymutyHa (aKIMOHAPCKOT) APYIITBA MOXKE PaspeliuTy AM-
peKTopa 1 Ipe MCTeKa MaH/aTa, 6e3 HaBohema pasiora, JOK JUPEKTOp MOXKe
y cBako 06a MOfHETH OCTaBKy mucanuM myTeM.'” V 06a crydaja, yak mako
HaBeJjeHa IIpaBa HICY Jleo cafipKIHe YToBOpa 3aK/bydeHor usMehy aupekro-
pa ¥ IpUBPEHOT APYLITBA U fajbe IPENCTaB/bajy 3aKOHCKA IIPaBa OJHOCHUX
cybjexara. Kaja ce moHecy ofmyke TakBe cafp>kmHe QyHKIMja AMpeKTOpa
npecTaje y CK/Iafly ca 3aKOHOM, a YMIbeHMIa Jja yroBop mnamMely gpymrsa n
AVpeKTOpa jolI Huje GOpMayHO IPaBHO PACKUHYT HUje IIPAaBHO peeBaHTHA
3a ajbe obaBspame QyHKIuje. YecTo ce ykasyje u ia je yroBop o MehycobHum
npaBuMa 1 06aBe3aMa JUPEKTOpa U MPUBPEHOT APyITBa aKiecopan,? am
He y CMMCITY KaKO je TO [0 Cajja CXBaTaHO y TeOpHUjy OOIMTaIIOHOT IpaBa.
YroBop aupeKxTOpa U ApyLITBa je aKIieCOpaH y OJHOCY Ha IOCTOjarbe OfITyKe
0 MMEHOBamwY, Koja MOpa OUTH JJOHeTa Yy CKIafy ca 3aKOHOM. Y CYIPOTHOM
YKOIMKO TO HMj€ CIyd4aj, KaCHUje 3aK/by4eH YrOBOp He MOXXEe MMAaTu IpaB-
HO /IejCTBO YaK MAKO je IIyHOBa)XKaH IO OMIUTYM IIPABMINMA OOIUTaLMOHOT
npasa (y OBOM C/Iy4ajy je CIIOPHO Aa /i OM TakaB yroBOp Morao 6utw Iy-
HOB@KaH YaK ¥ IO OILITUM IIPAaBMIMMa OOIMUTalMOHOr IpaBa, jep je mpo-
TUBAH MMIIepaTVBHMM IIPOIUCHMA, & TO je Pas/Ior 3a allCOTYTHY HUIITABOCT
yroBopa, Wiy 61 ce MOIJIO TYMa4YMTH Jla IMa OCHOB KOjU je CyIpOTaH MMe-
PAaTMBHUM TIPONUCUMA, INTO 61 Y3POKOBAO UCTY MpaBHy mocaemuiy).”! ¥
TOM TIOT/IENy YKOMIMKO Ce HAaKOH MMeHOBama JJOHece OfTyKa (Ha OCHOBY CTa-
TYCHOT 3aKOHa) KOjOM Ce OHO OI03MBa, 300T CBOjCTBA aKI[eCOPHOCTY YTOBO-

18  Bupu: Cnobogasn Ileposuh, O6nuiayuono iipaso - ktvuia ipea, cenmo usname, Cry>k6eHn
muct COPJ, Beorpag, 1990, ctp. 492. [Topen Herciybemwa (y IMpeM TyMadewy o0yxBaTa
M PacKupj yroBopa 300r IpPaBHUX U MaTepuja/HUX HEJZOCTaTaka CTBAPM), OCHOB 3a
jemHOCTpaHM pAcKVJ yroBOpa IIPefCTaB/bajy M IHpOMemeHe OKOMHOCTH. Takobe je
Moryhe yroBoputy packupHy Kiaysyiy, Koja IpeACTaB/ba OCHOB 32 jefHOCTPAHN PacKIUL
yroBopa npensubeH Bo/bOM YTOBOPHUX CTPaHa.

19 Bupm: 311, un. 395, 396, 425, 426, 439 n 440.

20 3opan Apcuh, ,IIpaBHa mpumpopa opHoca msMely akIMOHapcKOr ApyWITBAa M YIaHA
yIpaBHor ogbopa‘, ITpaso u tipuspega, 6p. 5-8/1999, crp. 81-83. O mojMy axijecopHUX
yrosopa Bugetn: C. Ileposuh, Has. geno, ctp. 231.

21  Bwupu: 300, g1 103 u 51 crt. 2.
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pa usmeby pupekropa M NpUBpefHOTr APYLITBA, IPECTaje ¥ BEroBO IPAaBHO
JIejCTBO Y CMUCTIY fia/beT 00aB/bara QyHKIMje, oK 01 IIPeocTaso ia yroBOp-
He CTpaHe pellle NpeocTaa MUTalka Koja MpefCcTaB/bajy CapKINHy YroBOpa,
a HICY pery/lucaHa 3aKOHOM Y C/Iy4ajy mpecTaHka QyHKuuje.

Ha ocHOBYy NnpeTXoHMX M3/Iaramba MOXKe Ce 3aK/by4UTU Jla Y IIPaBHOM
OJIHOCY AMpPEKTOpa M NMPUBPENHOT ApyIITBa npeopnabyjyhn jectre xopmopa-
TUBHU €JIEMEHT, IOK YTOBOP AMPEKTOPA 3aK/by4eH Ca MPUBPENHUM [PYILT-
BOM VIMa pe3ujiyaHy CBpPXy Yy CMUCTy ypebema OHMX NUTama Koja HUCY U3-
puunto ypebena sakoHOM (pafiHO BpeMe, HaKHajle, OCUTypambe...).

Kao aprymeHT y mpumior ompefie/berma 3a YTOBOPHY OJTOBOPHOCT
MOJKe ce HaBeCTH fia 6e3 0CTojarma YTOBOPHOT OHOCA JUPEKTOPa 1 FPYIIT-
Ba He MOXKe OuTM HU oOaBese IOIITOBamba 3aKOHCKMUX HY>KHOCTH ¥ apry-
MEHT Ja ce IpaBWIa YrOBOPHE OITOBOPHOCTM IIPUMEMYjy YBEeK Kaja je
Ipe Ipoy3pokoBama IuTeTe Beh mocrojao mpaBHM opHOC m3Mmeby crpaHa.
Kao mportuBaprymeHT Ha HaBefileHO Mo)ke ce pehu jja 3ak/pydueme yropopa
Hlje JJOBO/PHO 3a IIPaBHO Ba/baHO 3acHMBame (QYHKLUje AMPeKTOopa, Ipe
TOTa je HEONXO[HO IIOCTOjarbe OIIYKe O MMEHOBAIby KOjy MOHOCU HaJIex-
HJ OpraH APYIITBAa Yy 3aKOHOM yTBPHEHOM IIOCTYIIKY, a TeK KacHMje HOya-
31 JI0 3aK/byuera yropopa. CaMo IOCTOjame IIOCeOHOT YTOBOPHOI OfHOCA
usMehy cTpaHa Huje HOBO/BHO fla OM ce CBakKa IITeTa HAcTaja y BPeMeHY
eTOBOT Tpajama OfipefyIa Kao YroBopHa, Beh je moTpebHO fAa je mTeTa
HacTaJsla yIIpaBo II0OBOJOM TOT YTOBOPHOT OJJHOCA Kao IIOBpefia HUMe CTBO-
peHe obaBe3e, a He ob6aBe3e Koja IOTMYE M3 APYror IPAaBHOT M3BOpa KOju
Takohe perynmine npaBHM ofHOC u3Mehy cTpaHa. Y mpaBy cimyaH npo6iem
ce jaBmo Kop, oppehuBama IpaBHe NMpUPOJie OATOBOPHOCTY 3aIOCTIEHOT 32
IITeTY IIPOY3pOKOBaHy IOC/IOMABILY, jep 3allOC/IeH) IMajy 3aK/by4eH yTOBOP
o pany, anmu BehnHa BUX0BMX 0b6aBe3a M JY>KHOCTH je ypebeHa sakoHOM. Y
TEOPUjy PAJHOT IpaBa 3ay3eT je CTaB JIa je y MNTamby BaHYTOBOPHA (Je/nK-
THa) OJTOBOPHOCT.

ITorpe6bHO je Takobe ykasatum pga feduHNUCame INpaBHE INPUPOJE
oxpeheHor MHCTUTYTaA He 61 Tpebaso ja MpeACTaB/ba CaMoO jeIHY TeOPUjCKY
pacmpasy, Beh je BakHUje KaKBe IIpaBHe IIOC/IeNNIIe TAKBO ofpebeme mpons-
Bopu. Kapma ce kaxe fa je mpupopa ogroBopHoctu oppehennux cybjekara (y
OBOM CJIy4ajy AMpPeKTOpa IPUBPESHOT APYIITBA) AEIMKTHA WM YTOBOPHA,
TO fla/be TOoApasyMeBa U IpUMeHy IpaBuIa ofpelheHe BpcTe oArOBOPHOCTH.
KipyuHa o6enexxja yroBopHe OfTOBOPHOCTM jeCy MOTYNHOCT M3MeHe pexim-
Ma OJTOBOPHOCTH Y TpaHMI[aMa Koje 3aKOH JI03BOJ/baBa, IIPaBI/Ia Be3aHa 3a
06MM HakHafle ImTeTe (PenyMO OATOBOPHOCT CaMoO 3a IPENBU/BUBY IITe-
Ty YKOJIMKO je TOCefuIa oOu4He HellaXibe), 3aTUM Ty Cy U JApyre ocobe-

22 Anexcanpap bantuh, Munan Jecnorosuh, OcHosu pagroi dipasa Jyiocnasuje (cucitiem
pagHux ogHoca) u ocHosHU Hpobaemu coyuonoiuje paga, Tpehe msmame, CaBpemeHa
agMmHUCTpanuja, beorpap 1971, ctp. 301-302.
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HOCTM TIpaBM/Ia OJTOBOPHOCTY — POK 3aCTape/ioCTM 3a MCTUIIAIbe 3aXTeBa,
ocnoboheme o OArOBOPHOCTH, 0OaBe3a IOBEPUOLA [ja IPey3yMa pasyMHe
Mepe Kako 61 ce cMamuo u3HOC miTere...>> Behuna npasuma yrosopue ofi-
TOBOPHOCT!M HE MOTY Ce IPUMMEHUTV Ha OATOBOPHOCT IMPEKTOpa IMpUBpe-
HOT JIpYIITBAa 3a IPOY3pOKOBaHy IUTeTy. Pasnmosu jecy y Tome mro cy cy-
npotHa ypebemwy 3I1JI (MoryhHOCT M3MeHe peXXyMa OfTOBOPHOCTH), VTN
TO OV HUXOBA IPUMEHA Y OBOM C/Iy4ajy 6mma orexxaHa. Ha mpumep xop
IpaBIIa O OTOBOPHOCTY 32 IPeABU/BMUBY LITETY, MOryhHOCT npenBubama
(BpcTe, He BucKMHe U3HOCa 1TeTe) ofpebyje ce mpema OKOTHOCTMMA Koje CY
II03HaTe y TPEHYTKY 3aK/bydema yropopa. Iloremkohy npuankom mpume-
He TIOMEHYTOT IIpaBMIa NpeACcTaB/ba YNIbEHNUIIA fIa AUPEKTOPYU NPUBPEFHOT
ApYIITBA 3aK/bY4Yjy YTOBOp uuje ce Tpajame Ipoctupe y oppehenom Bpe-
MEHCKOM IIepPUOLY, IPU YeMy Cy YTOBOPOM U 3aKOHOM CaMO HadenHo fiedu-
HIICaHe HaJJIeKHOCTY, obaBese 1 IpaBa AupekTopa. KoHKpeTHa 3amyskema y
OIHOCY Ha KO0ja MOTY OMTM ITO3HaTe YMbeHNYHe OKOTHOCTY C/Ty4aja HacTajy
TEK Y TOKY Tpajalba MaHJlaTa, O KOjuMa ce He MOXKe yHampep 3HaTu (6ap y
BehuHm cyuajeBa), 360r yera He IIOCTOjM HM MOTYRHOCT #a ce OATOBOPHOCT
y clyd4ajy mUX0Be IoBpefie ofipebyje mpeMa OKOMTHOCTMMA ITO3HATHM Y Tpe-
HYTKY 3aK/by4erba yToBOpa.

Takol)e BaxkHa OKOJTHOCT y OJHOCY Ha IIpaBM/Ia OATOBOPHOCTH jecTe Ja
yroBop Kojum ce perynuury MelycobHa npasa n ob6aBese gupeKkTopa u npu-
BPEJTHOT JIPYNITBA HUje MMeHoBaH yrosop.>* V3 tor pasnora He moctoje mo-
ceOHe ofpenbe KojuMa 6u ce ypehupana mpaBuia yroBopHe OATOBOPHOCTH,
Kao IITO je CITy4aj KOJ OCTAINX UMEHOBAHUNX yroBopa. TakBo cTame CTBapu
6 mogpazyMeBano caMo IPUMEHY OILITUX IpaByIa YTOBOPHE OATOBOPHO-
CTHU, KOja 6M Kao LITO je yKasaHO MMaja HoTelKohe y CBOjoj IpUMeHM Ha
OTOBOPHOCT AMPEKTOpa 3a MITETY IIPOy3POKOBAHY IPUBPETHOM APYILTBY.

Ha ocHOBy u3no)xeHOr MoXke ce M3HETH CTaB Ja je OTOBOPHOCT [U-
peKTopa 3a LITETYy IPOY3pOKOBaHY IPMBPENHOM [PYLITBY IpemMa 4i. 415
3I1]] BanyroBopHa (IeIMKTHA) OATOBOPHOCT. AKO Ce Ofipeiyt IIpaBHa IIPUPO-
fla akaTa HabpojaHUX Yy 4IaHy 3aKOHA 4Yuja IOBpefia IOBOAM JIO OATOBOPHO-
CTU BUAM Ce fia ce Mehy \b1Ma He IIOMIIbe YTOBOP 3aK/by4eH M3Mehy mupek-
TOpa ¥ MPUBPENHOT ApPYIITBa, Beh caMo 3aKOH, CTAaTyT ApPYIITBA U OfIyKa
CKyNIITHHE. 3aKOH M CTAaTyT APYLITBA Cy OIIITH IIPABHU aKTU (Ip>KaBHU U
ayTOHOMHM), JIOK je OJIyKa CKYIIITHHE MOjefVIHauYHy aKT, a/lil y ATy je
jeTHOCTpaHY He ABOCTPAHN IIPaBHM aKT Kao IITO je TO yroBop. Omayka cKyI-
IITVHE APYLITBA KA0 MOjefMHAYHM IIPABHM aKT JOHOCK Ce Ha OCHOBY 3aKOHA
¥ cTaryTa (Kao ONIITHMX aKaTa) M KOHKPETU3yje HUXOBY CapyKIHY.>

23 Bupu: 300, 4. 262-269.
24 O nopenu yrosopa Bupetu: C. ITeposuh, Has. geno, cTp. 190-245.

25  Pamommp Jlykuh, Bygumup Komryruh, Ysog y tipaso, nBaseceTdeTBpTO M3Hame, [IpaBHM
daxynrer YHuepsuteta y beorpany, Beorpan, 2007, ctp. 187, 336.
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Ha oBom Mecty je morpebHO onpeheno mpeumsupame. Cras gma je
IpUpPOAa OATOBOPHOCTYU AMPEKTOpA JPYLITBA BaHYTOBOpPHA (HeMMKTHA) Ofi-
TOBOPHOCT ofHOCH ce caMo Ha wi. 415 3I1]] kao caja y HalIeM mpaBy OIIITe
ozipenbe 0 OTOBOPHOCTM AMPEKTOPA 3a LITETY HPOY3POKOBAHY MPUBPEL-
HOM JPYIITBY, jep ce Kao OCHOB ILITeTe HABOAY Kplleme Ofpef0e 3aKOHa,
cTaTyTa MM Ofjiyke cKymiTtuHe. HaBefieHO He cripevaBa ja y oppebernm
OKOJTHOCTVIMA JMPEKTOpM IIpeMa IpUBPEJHOM APYIUTBY OArOBapajy mpema
IpaBMIMMa yroBOpHe ofiroBopHocTU. To he 6utn ciyuaj y morneny obase-
3a Koje 3a JUPeKTOpe HACTajy caMMM YroBopoM (y rpaHmIamMa Koje IpaBo
[03BO/bABA) M HUCY HPETXOAHO IpeasubeHe ApyrMM HpaBHMM akToM (Ha
npumMep obaBe3a a he y mpBoj monoBrHM MaHAaTa AUPEKTOP 06e36equTn
nosehamwe mpodura apymrsa 3a 0,5% wm ga he ce o6e3benutu ocBajame
HOBUX TpXuiTa). Tajja ce IMpUMemYjy NpaBUIa YTOBOPHE OLTOBOPHOCTYU
npema npasuwimMa 300 o aejcTBuMa o6aBesa.

[Ipn oppebhuBamy mpaBHe IpUpOAe OATOBOPHOCTU AMPEKTOPA IIPU-
BPEHOT JPYIITBA Y4YMIbeH je NPBU KOpaK, Caja je HEOIMXOJHO OfPEeNUTH
IpaBHM OCHOB OfITOBOPHOCTM 32 IITeTY. Y HallleM IpaBy IOCTOje TPK IpaB-
Ha OCHOBAa BaHYTOBOpHE (IeIVKTHE) OfTOBOPHOCTH 3a HJTeTy:26 1) xpuBK-
na (cybjekTMBHA OATOBOPHOCT), 2) CTBOPEHM WM KOHTPONVCAHU PUSUK
(o6jexTMBHA OATOBOPHOCT) M 3) OATOBOPHOCT IO OCHOBY IIPaBUYHOCTH.
OCHOB OITOBOPHOCTM OIIpefie/byje YC/IOBe OATOBOPHOCTH U Jiaje OATOBOP Ha
MMTambe 3aIITO je IITETY AY>KaH J1a HaJJOKHA/IV HEKO IPYTHU a He OHAj Kora je

3auec1/ma.27

[Tutame je 3ampaBo ja 1y je y NUTamy CybjeKTUBHA WM 00jeKTUBHA
OJITOBOPHOCT, jeép OTOBOPHOCT IO OCHOBY IPaBMYHOCTH Pery/ucaHa 4. 169
300 1o cBojoj MpupoaY MOTIYHO je M3BaH JOMEHAa OATOBOPHOCTM KOja ce
pasmarpa. Pasor nmocrojama cropa jecre popmynaunja wi. 415 3I1J1 xojom
ce ogpebhyje ofroBOpHOCT, a Koja je y CyLIITHHY HellpeliM3Ha. AKO je Iub 6ua
Cy0jeKTMBHa OATOBOPHOCT OHJA je Y IIOMEHYTOM WIaHy Tpebaso fa cToju aa
TVPEKTOP OATOBOPA 3a IUTETY KOjy IPOY3POKYje LPYLITBY CBOjOM KPUBUILIOM
(mpMHIMI OKa3aHe KPUBMUIIE) VM Ja OfTOBapa 3a LITETY KOjy IIPOY3pOKYyje
APYLITBY OCUM YKOJIMKO Ce He JOKaXkKe Jja je IITeTa HacTala 6e3 KpuUBMIle
(IpMHLMT IpeTIoCcTaB/beHe KPUBUIE, HaHAC OIIITe IIPaBI/IO HALIET IIpaBa
KOJI CybjeKTUBHe OArOBOPHOCTH 3a IuTeTy). Onpenba je Moria fa rmacu u Ha
Ha4lMH Jla Ce Oir0Bapa caMo aKo Ce 3a IOBpelly HaOpOjaHUX IMpaBHMX aKaTa
3HAJIO MM MOPAJIO 3HATY, MAKO OB3j CTaHIAPH HUje HajIPUKIATHUU jep ce

26 JakoB Papgmummh, O6nuiayuono dpaso (ouwitiu geo), Homoc, Beorpap, 2004, crp.
191. O ocnoBy oprosoproctu Buperu: C. Ileposuh, ,,OCHOB yroBOpHe M [jeNMKTHE
oproBopHOCTN, IIpasHu xueoid, 6p. 3-4/2004, cTp. 5-49.

27 Bupm: Mapuja Kapauuxuh-Mupnuh, Kpusuya xao ocHos genuxitine 0giosopHOCTU Y
ipaharnckom tpasy, IlpaBHu dakynTer YHusepsurera y beorpany, Beorpan, 2009, cTp.
41-42.

119



YIAHIIN IIpaBo u mpuBpena

o tepMmuHonoruju 300 KOpUCTU KOJ, yTOBOPHUX OJHOCA, a He Y MaTepuju
BaHYTOBOPHE OITOBOPHOCTM 3a IITETY, a/li OU CBaKaKO YKa3MBao Ja je upieja
3aKOHOJ]aBIla Cy0jeKTVMBHA OATOBOPHOCT. AKO je IWb 6MIa 06jeKTUBHA Ofi-
TOBOPHOCT ofpenba 3akoHa Tpebaso je Aa cafipXXM jacHy HasHaKy Jja ce ofi-
roBapa 3a MPOY3pOKOBaHy WITeTy 6e3 003upa Ha KPUBUILY U/ Jia Ce HaBeAy
OCHOBU 0oco60obhera o7 OATOBOPHOCTY Ha OCHOBY KOjUX O ce ca M3BeCHUM
CTeIIeHOM CUTYPHOCTY 3aK/bYYWJIO fia je y IUTamy OOjeKTMBHA OfrOBOP-
HOCT.

Y HaleM mpaBy cy0jeKTMBHA U 00jeKTMBHA OATOBOPHOCT CY y OHO-
Cy PaBHONIPaBHOCTM M CBaKa JMMa CBOj JOMeH IIpUMeHe, I1a ce He 61 Mor-
no pehu ma je cy6jeKTMBHA OATOBOPHOCT IPABU/IO, @ 00jeKTVBHA M3y3eTaK
WM OBPHYTO ¥ Ha TakaB HaumH gohu mo pemema.”® Motue mocrojama
ozipeheHor ocHOBa ofiroBOpHOCTM Tpebano Ou Jja ofpeny Kaja ce OfiroBa-
pa 360r KpuBMIle, a Kajia 6e3 063upa Ha kpusuiy.”’ Cy6jeKTuBHa OroBOp-
HOCT IIOCTOjM OHJa Kajja ce oppeheHn cy6jeKT HUje MOHAINIA0 OHAKO KAaKO
je Tpebamo m Kako ce of mera ocHoBaHo odekusano. Crobopma msbopa y
norzeqy MoryhHOCTM IOHalIama ¥ YIPKOC TOMe ITOKa3aHO HEIOIITOBambe
ozipebeHMx 3amoBecTy pasior Cy #a ce TAaKBOM JIMI[y YIIYTU IIPEKOP 3aTO
IITO je y AaTOj CUTYyaluju Tpebaso 1 MOITIO Aa ce MOHAIlA Apyradyyje aau TO
HUje y‘{I/IHI/I}IO.30 O6jexTBHA OATOBOPHOCT je HAacTasla Kao pe3yaTar HOTIY-
HO gpyraumjux upieja. Kaga ce yBupmeno ga mocroje OKOTHOCTH Koje He 3a-
BlICE Off MCK/by4MBe BO/be IOje[IHIIA, KOje MOTY IIPOy3POKOBaTy LITETY, a
y KojuMa aKko 61 ce OCTalo caMo Ipu Cy6jeKTMBHOj OiTOBOPHOCTU, MHOT€
mTeTe ocTaze 6u HeHamokHabeHe, jep 61 ce KpMBUIIA TENIKO MOIJIA JJOKa3a-
TU, TIOYETN Cy Ce TPAKUTY Pasiosy 3alITo Ou ce ofrosapano 6e3 063upa Ha
kpusmity.’! V Hamem npasy o6jekTMBHA OTOBOPHOCT MOCTOjM Kajja IITeTa
HOTUYE Off OIIACHE CTBAPM WJIM OIACHE JeJIATHOCTYU MM Kafia je TO 3aKOHOM
uspianto mpensubeno.’> ONrOBOPHOCT JMpeKTOpa 3a IITETY IIPOY3pO-
KOBaHy IIPMBPEIHOM JPYIITBY jecTe CyOjeKTuBHa (OAroBapa ce IO OCHOBY
kpuBuue). Omure IpaBuIo CybjeKTMBHE OATOBOPHOCTY 32 IIPOY3POKOBAHY
IITEeTy y HalleM IpaBy AedpunucaHo y wi. 154 300 jecte 0froBOPHOCT IO
OCHOBY IIPeTIIOCTaB/beHe KPUBMIIE, I1a Ceé UCTO IpUMembyje ¥ Ha OATOBOP-
HOCT iVpeKTOpa IpUBpegHOr ApyuITBa. Pay fupexTopa ce He MOXe cMarpa-

28 Muxamno Koncraurtunosuh, ,,OCHOB OTOBOPHOCTM 3a IIPOY3POKOBaHY LITETY , Apxus
3a tipaere u gpywitisere Hayke*, 6p. 3/1952, crp. 296; M. Kapaunkuh-Mupuh, Has. gerno,
ctp. 69; M. Kapaunkuh-Mupuh, ,,O ogHOCy cy6jexTrBHe 11 06jeKTUBHE OTOBOPHOCTH
IIpasnu susotit, 6p 11/2008, cTp. 623-638.

29 M. Koucraurunosuh, Has. unanaxk, ctp. 300.
30 J. Papmumnh, Mmosuncka ogiosopHocii u wer gocei, beorpan, 1979, ctp. 37.

31 M. KoncrantuHosuh, O6nuiayuoro tipaso (iipema benewxama ca ipegasara upog. M.
Koncimanimunosuha), CaBes crypnenara IIpaBHor dakynrera, Beorpap, 1958, ctp. 127.

32 Bwupn: 300, 4y 154, ct. 2 u 3.
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TV OIACHOM fienaTHomhy (a HApOYMTO ce y Be3M HUXOBOT paja He MOXe
TOBOPUTM O YIIOTpeOU OIACHMX CTBApM) HUTHU je 00jeKTUMBHA OATOBOPHOCT
U3PUYNTO NpefiBubheHa 3aKOHOM. AHa/IM30M apryMeHara y IpWIOT ¥ IPOTUB
Teopuje 00jeKTMBHE OITOBOPHOCTM JJO/Ia3Y Ce IO MCTOT 3aK/by4yKa. ApryMeH-
TV Yy HPUIOT 00jeKTVBHe OfroBOpHOCTHM Cy crefiehm: 1) 3a omrehennxa je
CBEje[{HO J1a /M Ce OfroBapa II0 OCHOBY KpMBMIIe MU He, OUTHO je [ ce ImTe-
Ta HaJOKHA/Y, 2) IITETHUK ¥IMa KOPYCTY Off CBOje aKTMBHOCTH, Te OH Tpeba
fla CHOCK ¥ pU3MK HacTaHKa IITeTe, 3) JOKasuBame IITEeTHUKOBE KPUBUIIE je
BPJIO TeXaK 3a/jaTak 3a cBakor omreheHnka u 4) 36or Tora IITO je mTeTa Ha-
cTasia 360T ITeTHNKOBE aKTUBHOCTY OH Tpeba fla je HaJloOKHA/IN, jep je Morao
n36ehu eHo mocTojare aKo HIKAKO JApyradnje OHfa y3apKaBajyhu ce off Te
akTMBHOCTI.>> OJf HaBeJIeHNX apryMeHaTa y MOy ONTOBOPHOCTH IMPEK-
TOpa MOTao Ou Jja OIICTaHe caMo IPBY, Jja je IPUBPETHOM JPYIITBY CBejeTHO
II0 KOM OCHOBY C€ OfIT0OBapa, IOK IPYTY apTYMEHTH Y HOTIYHOCTH OTIAJajy.
JvpexTopu fpyLITBa HUCY TI KOjI U3B/Iade KOPYCT Off TOC/IOBAamba, jep JOOUT
npunaja ApyIUITBY, UCTUHA je ja OHU 3a CBOj paj BoOMjajy HaKHame ami TO
je HemoBO/baH PA3JIOT 3a ITOCTOjalbe 00jeKTVBHE OATOBOPHOCTH, JOKA3UBambhe
KpMBUIle MOXXe OMTM TeXaK 3aJaTak, alyi KaKo Ce y HallleM IIpaBy KpPMBHU-
I1a KO Cy0jeKTVBHe OATOBOPHOCTY IPETIOCTaB/ba IITETHUKOB IIOIOXK3j je
3HAaTHO MOOOJBIIAH M HA KPajy CBAKAKO Jja JYPEKTOPH IPYLITBA HE MOTY Ja
ce y3fp)Ke Off aKTMBHOCTM #a 6M m3bernm IITeTHe MOCIefuIle, jep ce OHU
Yl aHT@XYjy Y APYWITBY Ja OM HeoBamy M IpefysuMany MHunmjatusy. Ha-
POYNMTO BaKaH Pa3jIOr Y OBOM C/Iy4ajy IPOTHB IIOCTOjarba 00jeKTUBHE OfI-
TOBOPHOCTH jecTe jja 611 TaKBa OTOBOPHOCT MMajla HeraTUBHe MOC/efuIle ¥
TIOIVIely MOTVBA 3a IIPUXBaTambe PYHKINUje Vi JOHOIIEeHhe BAXHIX IIOCTIOBHUX
OIUTyKa, ITO O6U MHOTe CIOCOOHE IOjefiHIle 3aipXKalo M3BaH HETaTHOCTU
HocoBama (OHM KOjU Cy CKJIOHM PU3MKY Hajuermrhe caMu OCHMBAjy [pyLIT-
B0). ITojam KpuBMIIe je BeoMa eacTU4aH, HbeMy ce IpeMa oTpedama OKOJ-
HOCTM MOXe JlaTu ofroBapajyha cafjp>kiHa a HApOUNUTO ca MOCTOjambeM Ipa-
BIJIA IIPETIIOCTaBKe KPUBMUILE, CYOjeKTUBHY OATOBOPHOCT YMHY IPUK/IAfHIM
IPaBUJIOM OATOBOPHOCTM 3a IMPEKTOpe NMPMUBPENHOr APYyLITBa. Joll jefaH
apryMeHT ce Moxke ucrahu y mpuior TBpAmwe fia je y IUTamy Cy0OjeKTHBHA
oprosopHoct. 3I1]1 y wr. 415 cT. 2 HaBOAM Ja OATOBOPHOCT Hehe mocTojatn
aKo ce IOCTYIA/No y CKIafy ca OMIYKOM CKYIIITKHe (HOTpebHO je ma ofi-
JyKa Huje moOOjHa MM Jla caMM YWIAHOBM yIpaBe HUCY MPONYCTUIN CBOje
opyamheme fja 3aXTeBajy OHNIITAj TakBe ofIyKe). Kako ce Bopa mpuspes-
HOT JIPYILITBA, y OBOM Ciy4ajy omreheHnka, GopMupa yHyTap HBeroBux op-
raHa, OHfla 6M ce TakBa O[TyKa KOja MOpa IIOCTOjaTy IIpe HacTaHKa IITeTe
II0 CBOjOj NIPAaBHOj IPUPOAY MOIJIA OfPERNTH Kao MpUCTaHaK omreheHuKa.
IIpucranak omreheHnka mpencTaB/ba OCHOB MCK/by4era IPOTUBIPABHO-
CTU pafiibe, a KaKO Ce Y JIMTepaTypy cMaTpa Jja je NUTambe MPOTUBIPABHO-

33 M. Koucraurunosuh, nas. geno, ctp. 129-132.
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CTM Be3aHO CaMo 3a Cy6jeKTUBHY OJIrOBOPHOCT,”* oHjia ce moTBphyje usHer

CTaB O IPUPOAM OCHOBA OATOBOPHOCTM AUPEKTOpa ApyIuTBa (IpUCTaHAK
omrehennka ka0 OCHOB MICK/by4Yera OTOBOPHOCTHU PETyIucCaH je y wi. 163
300 xop;, OArOBOPHOCTH IO OCHOBY KPUBMUIIE).

Ha xpajy ce MOTy OfipeRAnTI yC/IOBY OATOBOPHOCTY JYPEKTOpA 3a LITe-
Ty HpOY3pOKOBaHy NpUBpegHOM ApywTBy. Kako je y muramy cybjekTuBHa
OZICOBOPHOCT II0 OCHOBY IIPETIIOCTaB/beHe KPUBUIlE YCIOBU OTOBOPHO-
cTu cy: 1) mreta 2) y3pouHa Be3a u 3) kpuBuia. Omrehenuk (mpuBpegHo
APYLITBO) Tpeba fia JoKaxke MIOCTOjatbe LITeTe 300T IIOBpefie 3aKOHA, CTaTyTa
VIV OfIyKe CKYIILITMHE ¥V y3po4yHe Bede usMeby pajme WIM MpOMyLITama
IVMpeKTOpa ¥ HacTaje IITeTe, Ha OCHOBY 4era ce IOCTOjame KpuBuiie 000-
PMBO IPETIIOCTaB/ba, a Ha omTeheHNKy (AUpEKTOpy) je TepeT HOKasa ja je
HITeTa HacTalaa 6e3 mweroBe Kpuauije (YCIOBY OATOBOPHOCTM jeHAKMU Cy 3a
CBe BPCTe JVPEKTOpa y APYLITBY).

III Oppuname gpymrTBa off 3aXTeBa 3a HAKHAJy LITETe
- IpaBHA IpUpoJa

[ToTrryHa HOBMHA HalIeT TpaBa jecTe MOrYhHOCT ofpuiamba IpUBpen-
HOT JIPYIITBA Off 3aXTeBa 3a HakHaxy mTeTe.”” 3I1]I mOMasy off ommITer Mpa-
BIIa Jia Huje Moryhe ofjpyiame JPyIITBa Off 3aXTeBa 3a HAKHAJY IUTeTe, ajlu
M3y3eTaK MOCTOjM YKOIMKO Ce MCITyHe /IBa 3aKOHOM ofipebheHa ycmosa (mo-
3UTVMBHU U HeraTUBHM ycioB). [IpuBpenHo ApymTBo ce Moxxe oppehu 3axre-
Ba 3a HaKHAJy IITeTe YKOIVMKO OJJIyKy TaKBe Cafp>KuHe MsIaca % BehmHa
HPUCYTHUX aKIVOHapa (IO3UTMBHYU YCIOB), aIi je MOTPeOHO Jja ce BEeHOM
TOHOULIEHY He MPOTUBE aKIMOHAPM KOju TOCeRyjy HajMame 10% ocHOBHOT
KanuTanaa apyimrBa (HeraTuBHM ycnoB). CamyHa ofpen6a 1mocToju m y He-
MAauKOM IIPaBY, pas3/MKa jecTe y TOMe IITO e OIIyKa O OffpUIIAEby Off 3aXTe-
Ba MOXKEe JIOHET! TeK HAKOH TPM TOAMHE Off HaCTaHKa LITeTe, alu He U Ipe

TOI‘ZL36

Oppenba ocuM IITO je HOBMHA Yy HAIlleM IIPaBY, M3a3MBa HELOyMULle
OKO IIpaBHe IIPMPOJie TAKBOT Ofjpuliaba. UMIbeHNIIa IPOY3POKOBamba IITeTe
jecte usBop obnuranyja (koja 3a omreheHnka cTBapa npaso, a 3a IITETHUKA
o0aBe3y mbeHe HaKHaje), 300r yera Kao 1 cBaka obamranmja Moxke IpecTaTu
caMo Ha HauvH nipensuhen 300.%7 Cxpatame o mpaBHOj IPUPOM OIPUIIAHA

34 M. Kapauuxnh-Mupuh, Has. geno, ctp. 281.
35 Oppenba o onpuliamy off 3axTeBa 3a HakHaay wmrete ypebena je y 3I1], wi. 415 cT. 7.

36  Brian R. Cheffins, Bernard B. Black, ,Outside Director Liability Across Countries®, Euro-
pean Corporate Governance Institute, Working paper No. 71/2006, focTynHO Ha agpecu:
http://ssrn.com/absract=438321, 10.3.2012, cTp. 1424.

37 Ilpecranak o6aBesa ypebeH je 300, wi. 295-359 (ucnymwerbe, KOMIIEH3all1ja, OTIYLITabe
Iyra, HOBalja, KOHQY3Uja, HeMOTryhHOCT UCIybera, IPOTEK BpeMeHa, OTKas3, CMPT).
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Ofl TIpaBa y OINTOj Teopuju rpahaHCKOr mpaBa HUje jeVHCTBEHO, Te Ce
oHO ozpebyje kao mpaBHa panma cmiHa mpasHiM nocnosuMa’® i kao
jemHOCTaHM IpaBHY N0cao.” Jlo cajia ce ofpuLame Off IIpaBa OFHOCUIO CaMO
Ha TIpecTaHaK alcoMyTHMX IpaBa (CBOjUHA, 3a/I0)KHO IPABO). 3aKOHM KOjI

ypebyjy mMaTepujy 3amoxHor mnpasa y ofpenbama kojuma ce ypebyje muxos
IpecTaHaK yIpaBo HaBOJE MOthHOCT ofipuIiama of Ipasa Koje Mopa 6utn
nato y onrosapajyhoj dopmu.*’ 300 meby onpen6ama o mauny mpecran-
Ka obnmranuje He HaBOAM OfipuIambe Off mpasa. CIM4YaH IO /IejCTBY HAUYMH
IpecTaHKa oO1Mraluja jecTe OIpOLITaj AyTa, ai TO HUje je[THOCTPAHNU aKT
noBepuola Beh je HelmoxomaH M NpMUCTaHAK AY>KHUKA. Mormo 6m ce MoXxza
CMaTpaTH ia je y IUTamY IOBIaYehe Ty>KOe WIN Ofjpuliambe Off TYXOeHOr 3ax-
TeBa Y CKJIAJy ca 3aKOHOM O IIAPHMYHOM NOCTYTKY (y mabeM TekcTy 3I1IT)
Kajia je Ty>k6a Beh mogHeTa (0631MpOM Jja ce TOBOPM O 3aXTeBY Kao IIOjMY
IPOLIECHOT IIPaBa, a He O IIPaBy Ha HAKHAJy IITETe Kao II0jMy MaTepyja/THOT
nipasa),*! amu u3 sakoHCcKe ofpenbe ce BUIM /A je y MTamby CHTYallMja Kaja
IOCTYTAK jOLI HUje IOKPEHYT. JefuHO MPeoCTaje TyMademe [a je y nuTamy
ofipMIjam-e Of IpaBa Ha TY>XOy, a/lm OBaKBa IpaBHA CUTYyalyja Huje ypehena
y HameM npaBy. IIpaBHa mpupopma oBakBOI OfjpuIiaba HapouuTo 6u Ouia
3Ha4ajHa y OKOJTHOCTMMA Kajia 61 IOCTOojasla OfJIyKa IPYLITBA OBAaKBe Caji-
pXuHe, a unak pobe mo nmopusama Ty>xOeHOr 3axTeBa. [Iutame je kako 6u
ca TaKBOM TY>XO0oM Tpebano TOCTYIIUTH. Y onpenb6ama 3IIIT He nponanasu
Ce OCHOB 3a IeHO ofbaluBambe,*? Beh 61 eBeHTyaTHO TakBa OfIyKa MOIIA
IpeJCTaB/baTi OCHOB 3a IIPUTOBOP AMPEKTOpa Kao pasjior ofdujama Ty>x6e-
HOT 3aXTeBa.

IV 3ak/pyuna pasmarpama

Ha ocHOBy mnpeTXOofHMX M3/1arama yodaBa ce IIPaBHM 3Ha4yaj HOBE
ofipenbe 3aKOHA O NMPUBPETHUM JIPYIITBMMA KOjOM Ce PeryIuile OAroBop-
HOCT JVIPeKTOpa 3a LITeTy IPOYy3pOKOBaHy NpUBpefHOM ApyuITBY. [lomeny-
TY 3Ha4aj ofjpeni0e 3aKOHa OI/Iefia Ce y HEKOIMKO CerMeHara.

38  Bupu: Iparomy6 Crojanosuh, O. Autuh, Ys0g y ipahancko iipaso, Ilpasrn daxynrer
YuuBepsurera y beorpany, npyro uspame, beorpag, 2004, ctp. 312-315. IlpaBHe pajme
CTMYHE IPaBHIM [OCIOBIMA jeCy YMHOBHU BOJbE, CAOIIITeba BO/bE, CAOMIITE ba 3aMVICIIH
n peanan aktu. Ofpuiame off IpaBa Claja y YNHOBE BOJbe.

39 O6pen Crankosuh, Bragumup Bopunermnh, Ysog y ipahancko #ipaso, mero mspame,
Howmoc, Beorpag, 2007, ctp. 162.

40  3axoH o xunorteuu (Cnymobenu inachux PC, 6p. 115/2005-10), @w1. 51; 3aKOH 0 3aT0XKHOM
[IpaBy Ha IOKPETHMM CTBapuma ymucamm y peructap (Cuymobenu inacnux PC, 6p.
57/2003, 64/2006), 4. 54.

41 Bupu: 3akoH o mapHMYHOM HOCTYNKy (Crymbenu inacuux PC, 6p. 72/2011; pame y
¢dycnorama 3I1II), wr. 202 u 349.

42 3III1, un. 294.
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Beoma Baxxna mpaBHa ocobuHa wi. 415 3I1]I, jecte na MMa Kapakrep
omIITe ofpende 0 OATOBOPHOCTY AMPEKTOPA 32 LITETY MPOY3POKOBAHY MpH-
BpEJHOM JPYIITBY, HacTaje Kao MOC/IefNIIa oBpefie 61710 Koje ofpenbde 3a-
koHa (3I1[1), craryra Wi OomIyKe CKyILITHMHe. Y TOM IOIJIENy je 3aMEeHVO
HeKaflallllby ofipefiby O IMOCeOHVMM CTydYajeBYMa VIMOBMHCKE OJTOBOPHOCTH
KOja BUIIE HMje Jleo cafp>KiHe 3akoHa. llemcxogHocT mocrojeher pemrerma
Y3POKOBAHO je THMe Ja Ka3yMCTUYKM MeTOf Huje afileKBaTaH HaulH ypehemwa
MaTepluje OiITOBOPHOCTM 32 IUTeTY. Tafa ce yBeK Mo)Ke II0jaBUTY OKOTHOCT
Koja HUje TOCeOHO HaBefleHa, Kajja ce IOCTaB/ba MUTalbe Ha KOjU HA4YMH Y
TaKBOM CIy4ajy Tpeba mocTynuTu. VI3 Tor pasiora HEOIXOLHO je IMIOCTOjatbe
OIIITET OCHOBA OIFOBOPHOCTI.

Texnuka ypehemwa marepuje 3akona takohe ykasyje ma wi. 415 nma
3HAYajHO MECTO, jep 3aKOH Ha BUINE MeCTa CafpXXM IIPaBUIO O HEroBOj
CXO/IHOj IIPUMEHN.

Beoma 3HayajaH JONPMHOC HOBOT YaHa 3aKOHA OCTBApeH je TUMe
IITO je CBOjOM Cafp>KMHOM OMOryhno HOBM HpPUCTYN NpU aHAIM3M MH-
CTUTYTa MMOBUHCKE OJTOBOPHOCTM JMPEKTOpPa IPUBPEJHOT [IPYIITBA.
Kao mrTo je ykasaHo y yBOZHMM pasMaTpamlMa OBOj TEMU Ce MOXKe IIpU-
CTYIINTH, TIOpeJ; KOMIIAaHMjCKOIIPaBHOT M Ca aCHeKTa OONIMTaIioHOr Ipa-
Ba. Kao pesynraT takBor mocTymama fj006Mja ce MOTIIYHA IpaBHA aHAN3a,
Koja 6M m3ocrama 6e3 yk/byduuBamwa U Teopuje OOIUTal[MOHOT IIpaBa, jep
je YMbeHNla IpOy3pOKOBaba LITeTe MOpel YTOBOpa Haj3HA4ajHUjU M3BOP
obmuranyja. OCHOB 3a yK/byulBame ¥ OOMIAIVIOHOT IpaBa y aHAIN3y Ofi-
TOBOPHOCTM AMPEKTOpPa IPUBPENHOr APYLITBA Ha OCHOBY 4. 415 3akoHa
jecTe UMIbEHMIIA [la HMje Be3aH 3a MOBPefly KOHKpeTHOT MHCTUTyTa 3111 mnn
yOIlIlITe KOMIIAaHMjCKOT IIpaBa, a y OfHOCY Ha Koje O¥ ce mocMaTpaia Ofro-
BOPHOCT JiUpeKTopa. Y/1aH 3aKOHa IPONMKCYje ONIITe IPaBU/IO O MOHAIIAKY
AVPEKTOpa, a TO je a y CBOM pafly Tpeba fia ce IpUAp>KaBajy ofpenou 3a-
KOHa, CTaTyTa WM OJJIyKe CKYNIITUHE. YKONMMKO JUMPEKTOPYU He IOCTyIIe
y CKJIaJy ca HaBe[leHUM, OHJa Ce HNCY IOHAIIa/JM OHAKO KaKo je Tpebano
M Off BBVIX Ceé OCHOBAHO OYeKVBasIo, 300T yera he OUTM OArOBOpHM 3a TMMe
IpOy3pOKOBaHy IITeTy. 300T HaBeleHOr NOCaflalllbe aHaMN3e MMOBMHCKE
OITOBOPHOCTM HAMPEKTOpa APYLITBA Yy HAIIOj JUTEPAaTypy HAKIOIEHe Cy
KOMITaHMjCKOIIPAaBHOM acIIeKTY, jep Cy ¥ IIOCMaTpaHe y OJJHOCY Ha KOHKpeT-
He MHCTUTYTe KOMIIaHVjCKOT IpaBa (yIZIaBHOM ITOCeOHe MY>KHOCTU IIpeMa
IPUBPETHOM APYIITBY).

Y Be3u MHCTUTYTa NOCEOHUX [JYXXHOCTM IpeMa IPUBPESHOM APY-
mtey, " Beh je ykasaHo /1a je MMOBUHCKA OJITOBOPHOCT IMPEKTOPA TIPUBPEI-

43  TlocebHe my>KHOCTU ITpeMa IIpUBPeRHOM ApYyTBY cy ypehene 3I1[ y wr. 61-80. Buure o
noceOHNM fyKHOCTMMa Bupietn: M. Bacumesuh, nas. geno, crp. 141-172; Ian M. Ram-
say (editor), ,Corporate Governance and the Duties of Company Directors®, Centre for
Corporate Law and Securities Regulation, Faculty of Law, The University of Melbourne,
1997, noctynHo Ha appecn: http://ssrn.com/absract=92431, 1.4.2012.
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HOT JIpYINTBAa YIJIABHOM Be3MBaHa 3a BUXOBY HoBpeny. Caja Kaja y HalleM
IpaBy MOCTOjU U ONIITA ofpefbda o OATOBOPHOCTH, Ipakca 6u Tpebano na
nedunnine muxoB MehycobHM ogHOC y morneny onpehuBama HajsHauajHMjer
OCHOBa OirOBOpHOCTM. TeopujcKy MOCMaTpaHo omiita ofpenda 6u Tpedano
ma uMa Behu 3Hauaj, jep ce OZHOCU Ha CBe NMOTEHIIMjaTHe OKOTHOCTY HaCTaH-
Ka IITeTe y pajy AMpPEKTOpa JPYyLITBA, IOK ce MocebHe JYXHOCTU OfHOCe
Ha crenuduyHe 3aKOHOM JieMHUCaHe OKOMHOCTU. Kox moceOHUX fy>kHO-
CTM IIpeMa IpVBPEJHOM IPYIITBY HaI/IallIaBa ce HAKHA/A IITeTe Kao IIpaBHa
CaHKILIMja KOja CTeIM Kao IOC/IeNNIa HBUXOBe IOBPENe, NOK Y OPYTUM OKOJI-
HOCTMMa CaMo JPyIITBO Tpeba Jja pernosHa Kajia Moxe ucrahu saxres Tak-
Be CaJipXXIfHe, a Ha OCHOBY cajia nocrojehe omire ofpenbde o OfroBOPHOCTU
3a NIPOYy3POKOBaHy LITETy. Ba)KHO je yKasaTu Ja Kajja ce KaXke Ja IOCTOju
crienduIaH OFHOC OMHIITE Ofipefibe O OATOBOPHOCTY 3a LIETY U ITOCeOHUX
IOY>XHOCTH IIpeMa NPUBPESHOM APYLITBY, Y TOM IIOIVIEAY Ce 3allpaBO MUC/IN
CaMO Ha AY>KHOCT HaxKmbe. [Jy’KHOCT JI0jaTHOCTI ce OfHOCH Ha crienndud-
He OKOJIHOCTM KOje Ce MOTy IOjaBUTM y pajy AMPeKTOpa JpYILITBa, a TO je
CITy4aj Kajja je MHTepec IPYLITBA CYyIPOTCTAaB/beH MHTEPECY NMPEKTOpa MUK
ca mMMe I0Be3aHMM uuuMa. Jy>KHOCT maXkibe IpeficTaB/ba OIIITE 3aKOH-
CKO YIIyTCTBO O TOMe KaKO AMPEKTOpY APYyLITBa Tpeba ja ce IOHALIA}Y, Tj.
KOjU CTeIleH IaXKibe Tpeba /la UCIo/be NPYIMKOM M3BpIIaBamba CBOjUX 06a-
Besa (IIOTPeOHO je MOCTYIIaTH CaBeCHO, Ca MaKHbOM JOOpOr IMpUBpeSHMKA
Y PasyMHOM yBepelby f1a Ce IOCTyNa y Haj6o/beM MHTepecy mpyurTsa).*!
Tymauewem oppenbe u3 4w 415 Takohe ce yodaBa HpaBMIO O HAYMHY
IIOHAIIalba JUPEKTOPa, a TO je MOHAIlalbe y CKAAJY Ca 3aKOHOM, CTaTyTOM
WINM OFJYKOM CKYNUITMHE APYLITBA, MAKO IPUMMApHU 3a/laTaK OBOT YIaHA
3aKOHa HIje AeduHICambe HaYlMHA ITOHAIIAka AMPEKTOpa, Beh ypeheme mpa-
BIJIA BJIXOBE IMOBMHCKe oaroBopHocTu. IIpakca he mokasaru xoja oppenbda
3aKkoHa he JoMMHMpaTH Kao TeMe/b OJLITETHNUX 3aXTeBa TYXKWIALlA, ajli caMa
YMIeHNLIA A JY>KHOCT MaXKibe MpefICTaB/ba 3aKOHCKY 00aBe3y Iofpa3yMeBa
ma je ooyxBahena fomeHom npumene wi. 415 3111

Ha xpajy ce Mo)Xe IOCTaBUTM IUTam€ pasjiora IOCTOjarba JPYTUX
ofipenOy 3aKOHA KOjUMa Ce M3PMYNUTO IIPOMICYje CaHKIMja HaKHaje IITeTe,
Kao Ioc/ieinia nospese ogpehennx obasesa, ako y HalleM paBy cafja OCTOjU
OIIITa Ofipefi0a O OATOBOPHOCTY AMPEKTOPA 32 LITETY MPOY3POKOBaHY MpH-
BpeJHOM ApywWTBY. Pa3nosn 3a TakBo IOCTyNabe Cy y IOTIYHOCTU OIPaB/a-
Hi. Kajja je y nuramy mreTa npoy3poKoBHaA IIpeKopademeM oBlalhema 3a
3acTymname 1 IOBPeoM ITOCeOHMX NY>KHOCTH IIpeMa IPUBPETHOM APYIITBY,
BaXHO je yOUMTH Jla HIUCY AMPEKTOpU [PYIITBA jefMHA JIUIA Ha KOja ce Te
obasese opHoce.” Ca fipyre cTpaHe 4l 415 y CBOM JJOMeHY IIpYMeHe Orpa-

44 3IIM, am. 63, ct. 1.

45 JIuna Koja MOpajy fia ce IpUApP)KaBajy faTux opnaiherma 3a 3acTymame fiedyHICaHa Cy
y W1 41, a Muia Koja MMajy noce6He JY>KHOCTY ITpeMa IIPUBPEJHOM JAPYIITBY y WI. 61
311,
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HIYEH je y Torneny cybjekara ogropopHocty. O6aBesy mocrynama y cKaagy
fa JaTyM oBnamrhemuMa 3a 3aCTyIambe M MOCEOHMM Y>KHOCTVMMA UMAjy U
Apyra JqMIa M3BaH JJOMEHa IpuMeHe Wi 415, mTo 6u y curanuju Kajga 6u
ce IOCTaBU/IO NUTAIbE IHbUXOBE OITOBOPHOCTHU 32 IOBPENY IOMEHYTUX MH-
CTUTYTa, @ Y OKOJTHOCTMMA 0e3 M3PMUYMTUOT HAaINallaBalba HaKHaJe IITeTe
Kao 1oceauie ogpeheHor mocrynama, 0BEIO O IpUMEHe OILITUX IIPaBU-
7a 06NMMralMOHOr IpaBa, IITO BEPOBATHO He 61 MpPOTeKI0 6e3 moTremkoha.
Kapa je y nuTamy mospefja ocTyInKa CTULamba M Paclojaraba UMOBUHOM
Be/MKe BpeHOCTM (Kao Takobe moce6HO MMEHOBAHOT YMHEEHNYHOT OCHOBA
OZICOBOPHOCTM), BEPOBATHO je LM/b 3aKOHOAABIIA 01O Ja HAI/Nacu CaMo Ofi-
TOBOPHOCT OHMX JMPEKTOPa KOju Y TOM IOCTYIIKY U y4ecTByjy. Y Crydajy
IOBOJNOMHOI MOJENa YIpaBe TO HUCY M3BPUIHM JUPEKTOPWU.”” Y crydajy ja
Cy Kofi ypebema oBOr MHCTUTYTa M30CTae ofpende O OArOBOPHOCTH (IITO
He Ou usasBajo Behe moremkohe 360r cajga mocrojeher ommiter ocHoBa
OZICOBOPHOCTM), MOITIO O ce IeCUTH Ja Kao TyXXeHU Oyly HaBefeHU U Iu-
PEKTOpPM KOjU Y TOM IIOCTYIKY HICY Y4eCTBOBA/N, jep Ce OIIITa ofpenda
O OfIFOBOPHOCTM OIHOCH Ha CBe YIaHOBe yIIpaBe. Y TaKBMM OKOJTHOCTUMA,
CBaKako fia 6u 6110 roTroBo HeMoryhe OoKa3aTy OfTOBOPHOCT JINIA KoOja II0
caMOM 3aKOHy HMCY HM opjaitheHa fa oxpeheHOM MOCTYyNKy ydecTByjy u
CXOJHO TOMe 0¥ ce MOrao McTahm IpUroBOp HeJOCTaTKa CTBapHE IAcUBHE
nerutnmaryje.*’

Jovana VELICKOVIC, M.A.
Postgraduate Student, Faculty of Law University of Belgrade

LIABILITY OF MEMBERS OF THE MANAGEMENT
ORGANS OF COMPANIES FOR DAMAGE CAUSED
TO THE COMPANY (ART. 415 OF THE ACT ON
BUSINESS ORGANIZATIONS)

Summary

This article considers the new provision (Art. 415) of the Law on busi-
ness organizations, which regulates the liability of members of the management
organs of companies for damage caused to the company. Content of this provi-

46  Bupgn: 3I1]0, wt. 472, cT. 3.

47 O mojMy cTBapHe IIacUBHe JerMTuMmanvje Bupetn: Asnekcanpap Jakummh, Ipahawcko
iipoyecHo fipaso, neto usname, IlpaBHu dakynrer Yuusepsurera y bBeorpany, beorpan,
2010, cTp. 190.
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sion is divided into seven paragraphs which regulates several questions: when
there is a liability for damage caused to the company, the ground of exemption
from liability, the liability of several persons (directors) for damage, prescription
period for raising the claim and possibility for company to disclaim of the right
to compesation. Focus of the analysis is based on defining the legal nature and
legal foundation of liability (first and second paragraph) and the legal nature of
the right of company to disclam compesation request (seventh paragraph). Ap-
proach to the issue is from the aspect of Tort Law in order to achieve complete
legal analysis of the subject mater. In concluding remarks is the legal significance
of the existence of the new provision of Company Law, and its relationship with
duties to the company, as so far the most common (factual) foundation in rela-
tion to which was observed the liability of board members for damage caused to
the company, both in domestic and foreign literature.

Key words: ~ Art. 415 of the Law on business organizations, liability of
members of the management organs of companies, legal nature
and legal foundation of the liability for caused damage, disclaim
of compesation request, duties owed to the company.
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Topgana AJHIIIIMIEP IIOIIOBU'R
cynuja IIpuBpegHOT aneIamyoHor cyaa

NEJCTBO OIUTYKE YCTABHOT CVIIA 1 V3. 850/10
HA 3AIIOYETE HOCTYIIKE ,,AYTOMATCKUX
CTEYAJEBA

3aKOH O CTevajy je Moveo fia ce mpuMemyje 23.1.2010. roguse.

Oppenbama unana 150 go 154 3akoHa 0 cTedajy perymucaH je ,Iloce-
6aH IOCTYHAK y C/Iy4ajy AyroTpajHe HecrlocoOHOCTH 3a Itahame™

ITo HaBefleHOM IIOCTYIIKY, KOjU ce Y Ipakcu offoMahno mox Ha3uBOM
»AyTOMaTCKI CTevaj’, MHUI[MPAHO je HEKOMMKO XM/bafla cTeyajeBa. Hasepe-
HU IOCTYIHAK, Off IIOY€TKA IIPUMEHE M3a3MBA0 je BE/IMKO MHTEPECOBaIbe A/l
U HETOfIOBAIb€ jaBHOCTM, a HAa4MH Ha KOjU je OBaj IIOCTYIIAK PEryIucaH CBa-
KaKo je yC/IIOBMO U TTOKpeTame MHUIjAaTUBe 3a OLieHY YCTaBHOCTH ofpenada
yiaHa 150 o 154 3axkoHa o cTedajy.

CrpoBobheme mocTyIika oljeHe Jja I Cy LUTUpPaHe ofpefde y CKIafgy
ca YcraBoMm Peny6nuke Cp6uje, OKOHYAHO je TOHOLICHEM OfIyKe YCTaBHOT
cyma Permybnmuke Cp6uje 1 ¥Y3. 850/10 koja je moHera Ha cemnHunm 12. jyna
2012. roguHe, a objaBpeHa y ,,Cryk6eHoM rnacHuky Peny6mmuke Cp6mje,
6p. 71/12 op 25.7.2012. rogune. HaBenenoM opnmykom yTBpheHo je na ompen-
6e wiana 150 mo 154 3akonHa o crevajy (,CmyxOenu rmacHuk Pemy6mmxe
Cp6uje®, 6p. 104/09) Hucy y caracHOCTM ca YCTaBOM.

Onmax 10 06jaB/bMBamby HaBefleHe Of/TyKe YCTaBHOT Cyfla y TIpaKcH ce
IIOCTAaBMJIO NMTAbE yTUIlaja HaBefleHe OIIyKe Ha IOCTYIIKE ,ay TOMaTCKMUX
cTeuajeBa’ KOjU Cy Y TOKY OfHOCHO Ha ITOKPEHYTe MOCTYIIKe [yTOTpajHe He-
croco6HOCTH TTahama, Koju Cy ce y BpeMe 06jaB/bMBama Of/TyKe YCTaBHOT
Cyfla 3aTeK/Iu y pasnuunTuM asaMa MOCTYTIKA.
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Jla 6u ce pasMOTPWUIO €jCTBO HaBeleHe OIIyKe Ha IOCTYIKe 360r
AyroTpajHe HecmocoOHOCTH MTahama KOjii Cy Y TOKY HEONXOIHO je aHajIM-
supatn ofpenbe Ycraa Peny6muke Cpbuje kao u 3akoHa 0 YCTaBHOM CYAY.

Ynanom 59 Ycraa Peny6rmke Cpbuje perynmcaHo je, ma YCTaBHU CYJ,
MO>Ke Of[PeUTH Ha4MH OTK/Iarbarba MOC/IEeNNIA Koje Cy HacTase ycrey Ipu-
MeHe OILITET aKTa KOju HUje y CaIlaCHOCTH ca YCTaBOM M 3aKoHOM, Omryka
YcraBHOT cyfja MMa IIPaBHO JIejCTBO Of AaHa objaBbuBama y ,CryxOeHoM
rmacHuKy Penry6rmuke Cp6uje®

Vmajyhu y Buny HaBefjeHO HEBOCMMCIIEHO je fia ofpenbe wiana 150
mo 154 3akoHa O cTedajy 3a Koje je OIIYKOM YCTaBHOT CyAa yTBpheHo na
HIICY Y CK/Ialy ca YCTaBOM, IIPeCTajy Aa Bake Off laHa 00jaB/bMBamba HaBe-
IieHe OofIyKe YCTaBHOT cypa y ,Cnyx6eHoMm rmacHuky Pemy6nuke Cpbuje,
a To je 25.7.2012. roguue. To ma/be 3HaUM fa ce NPU JOHOILEHY OAIyKa U
pelllaBamy CIOPHMUX OFHOCA, ITOC/Ie HaBe[eHOT faTyMa He MOTY IPYMEHUTH
ofipende Koje Cy OfUTyKOM YCTaBHOT Cy/ja IIPOI/IallleHe HEYCTaBHUM OJHOCHO
Y CYIPOTHOCTM Ca YCTaBOM.

Ocrarno je MehyTum criopHo nurame AejcTBa OfJIyKe YCTaBHOT CyAa y
cUTyalujama y KojuMma cy Beh foHeTM akTyu Ha OCHOBY ofipefaba 3a Koje je
YcTaBHU cy[l yTBPAMO Jja HUCY Y CKIaZy ca YCTaBOM.

Crora Hema fuieMe fa he ce moceOHY MOCTYIIIN IO OCHOBY JyTOTpajHe
Hecrioco6HocTu mnahama 3anoveryu obasemremeM HBC - opranmsanuje 3a
NPVHYHY HAIUIATY, Y KOjUIMa JI0 TPeHyTKa 00jaB/biBamba OIIyKe YCTaBHOT
cyma y ,,Crnyx6eHoM rnacuuky Peny6ruke Cpbuje”, Hije JOHETO pelierme O
OTBapamy MOCTYIKA CTe4yaja 00yCTaBUTH, jep ce BUIIE He MOTY IPUMEHNUTHI
oppenbe wraHa 150 go 154 3akoHa 0 cTevajy, KojuMa je 610 peryayucaH Io-
CTyIIaK y HaBefieHOj curyanuju. CTora yKOIMKO je Ha JaH o6jaB/buBama Ofi-
Tyke YCTaBHOT Cyfia CyAy OM/I0 TeK MOHEeTO 0baBelITehe HaJIeXHe CITyXK0e
3a HaIIaTy, o JyroTpajHoj Hecroco6HocTn maahama oppehenor mpuspen-
HOr cybjexra, cyn he opMax 1o mpujeMy MCTOr OOyCTaBUTM IOCTYIAK IO
obaBenITemy, 6€3 JOHOLIEHa 61710 KaKBOT pelliersa (I1a HY pellierma O MpeT-
XOJHOM CT€YajHOM IIOCTYIIKY), jep ce BMIIe He MOTy IPMMEHUTU Ofpende
yaaHa 150 o 154 3akoHa o cTevajy Koje Cy 1 O1ie OCHOB 3a [jaj/be OCTYIIambe
cyna y HaBefieHoj cutyanuju. Takobe, ako je y TpeHYTKy o6jaB/byBama Ofi-
Tyke YcraBHOI cyfa, Beh OMIO HOHETO pelllele O IOKpeTamy IPeTXOH-
HOT' CTEYajHOr IIOCTYIKa, Y3 Ha/lor fla ce Y poKy of 60 jaHa, moBepuoyu
WIN CTEYajHM AYKHMK YIUIaTe OffMepeHM M3HOC IIpefyjMa ca 3aXTeBOM fa
ce CTe4yajHM IOCTYIAK CIIpoBefe, Cyh Takohe Mopa mocrymak ob6ycTaBuUTH,
a/ y TOj CUTYalMjy MIPETXOIHY TIOCTYIIAK, a He TIOCTYIAK 110 006aBelTey,
U YKONMKO je JOLLIO [0 yIUIaTe CpefcTaBa Off CTPaHe HEKOT Off CTeYajHUX
HOBepIWIalja VIV CaMOT CTEYajHOT JAY)KHMKA, yIraheHa cpefcTBa BpaTUTU
YIIJIaTHOILLY, jep HeMa Jla/be OCHOB 3a IOCTYTIalbe, a TUME HU 32 3ajp)KaBarbe

129



CTPYYHA MUIJBEIBA IIpaBo u npuBpena

ymwaheHnx cpefcTaBa. YKOIMKO HaBefjeHe YIUIaTe Huje OuIo, a joll YBeK je
y TOKy pok of 60 TaHa y KOMe ce HaBeJleHa yIlaTa MOIJIa M3BPIINTH, Cyx he
caMo pellembeM 00yCTaBUTH IPETXONHM IIOCTYIAK 031Bajyhn ce ynpaso Ha
OJUTyKy YCTaBHOT CyZia KOjOM je MCK/by4eHa CBaKa Jasba IIpUMeHa ofpenada
Koje Cy 61/Ie OCHOB 3a HeTOBO ITOCTYTIAeE.

CBakxaxo, HajlakIle je OTKJIOHUTU IMOC/ENNLe YKOIUKO je y MOCTYI-
Ky 360r gyrorpajHe HecrocobHocTu mahama, 1o objaBe ofryke YcTaBHOT
CyHa, fouio y ¢asy IpeTXOfHOT MOCTYIKA VTN OfMAX II0 MOJHOLIEHY CYAY
obaBellTema, jep ce 3aIIPaBO MICK/bYUYMBAbEM fIa/ber IIOCTYIaba ay TOMATCKI
1 OTK/Iambajy CBe IOC/IeNIie HOTa/lallbeT ITOCTyIIama OpraHa.

Hemro je cmoxxeHuja curyanyja yKoIuko je mocrymajyhm y cMmumciy
ofipefaba wiaHa 153 3akoHa O CTedYajy IPBOCTEIEHN CYJ JOHEO pellere Aa
ce CTeYajHM MOCTYIAaK OTBapa U 3aK/bydyje, jep HMje OMIO yIIaTe mpenyjma
y TOKy Tpajamba IPeTXOJHOI CT€YajHOT IIOCTYNKa KOjUM je OCTaB/beHa
MoryhHocT ymara ucTor y poky o 60 fmaHa. Jlakie, YKOMMKO je HOHETO
pelere 13 WiaHa 153 3aKOHa 0 cTeYajy KOjuM ce KOHCTaTyje [ia Cy MCIyHheHN
CTeYajHy pa3/o3N U IIOTOM CTeYajH! IOCTYIaK OTBapa U Y3 KOHCTaTalljy fa
HeMa IIPaBHOT MHTepeca MoBepulala ¥ Ty>KHIUKA Jla Ce ICTU CTedaj CIIPoBo-
IV OH M 3aK/bydyje, Off 3Hayaja je pasMOTPUTH Jia M jeé HABENEHO pellere
0 TPeHyTKa 00jaB/byBaba OITyKe YCTaBHOT CyZa IMOCTAa/IO MPAaBHOCHAXHO
WIN He.

HaBepeHo ca pasnora mro je oppenboM wiaHa 60 craB 1 3akoHa
0 YcraBHOM cyAy npensubheHO fla 3aKOHM M [pyrM OIIITH aKTH 3a Koje je
OJTyKOM YCTaBHOM Cyfia YTBPDEHO Ia HUCY Yy CaraCHOCTM ca YCTaBOM,
ommTte npuxsaheHum mnpaBwamma MehyHapogHOr mnpaBa, HoTBpheHMM
MehyHapofHUM yroBopyMa 11 3aKOHMMA, He MOTY Jja Ce IPUMEmbYjy Ha OffHO-
ce KOji Cy HacTa/lu IIpe JjaHa 00jaB/bMBamba OIyKe YCTaBHOI CYJa, aKoO [0
TOT JlaHa HMCY IMIPAaBHOCHAXHO pemeHn. To 61 3HaYMIO f1a ce IUTHPaHe HOP-
Me 4naHa 150 1o 154 3akoHa o cTevajy, Koje Cy IpOoITIallleHe HeCcarJlaCHUM Ca
YcTaBoM He MOTy IpUMEHMBATY HM Ha MOCTYIAK IpeMa IPaBHUM JIMIUMa
KOja Cy AYTOTpajHO HecrocoOHa 3a maahame, YKOMMKO pellee O OTBapamy
¥l 3aK/byYelby CTedaja II0 IPMHIUIIMMA TOCeOHOT MOCTYIIKa 300T AyroTpajHe
HeCrocoOHOCTH (ayTOMATCKOT CTevaja), Huje IIOCTalo IpaBHOCHaXKHO. Kako
je To dasa, mehyTum, kaza je mppocrenenn cyy Beh JoHeO OIIYKY, a MCTa jOLI
HMje IOCTa/la IPaBHOCHA)KHA Tpeba pasMOTPUTH Jia /I je jOII yBeK Y TOKY
POK 3a IOJIHOIIee JKaIbe Ha HaBe[leHO pelllerbe, WK je >kanba Beh mogHera
Ia je IOCTYIAK II0 >Ka/joy CIIpedno HaCTyNambe IPaBHOCHAKHOCTH.

YKonKo je 06jaB/bMBambe Of/TyKe YCTaBHOT Cy/a HACTYIIMIIO Y TPEHYT-
Ky Kajia joLI Hyje MCTeKao POK 3a asnly, ¥ MCTO joll yBeK Huje Oyia mof-
HeTa, IOTPeOHO je caueKkaTy IMPOTeK HaBeJIeHOT POKa Jia 6u ce BUJENo Ja n
he 6uTn xanbe Ha 03HaUYeHy OMIYKy WM He. Y Toj (asy IPBOCTENEHN CYJ
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He MO)Ke CAaMOVHMIIMJAaTUBHO OOyCTaB/baTy IIOCTYIIAK, HUTU CBOje pellerbe
YKMAATV VIV CTaB/baTy BaH CHare. YKOJIMKO >kanba Oyae mogHeTa Mopa ce
CIIPOBECTM MOCTYIAK I10 XKa/nby, Kao U y CUTyaluju Kaja je xanba mopgHeTa
npe objaB/pyBama OIIYKe YCTABHOT CY/ia, I/ O H0j jOII HUje OJIy4eHO 10
TpeHyTKa 00jaB/pMBama OfTyKe YCTaBHOT CY/a.

[Toctymak mo »anbyu Mopa OUTH CIPOBEEH y3 MOIITOBabe ofpende
yraHa 60 ctaB 1 3akoHa 0 YCTaBHOM CyAy, a IITO 3Haun fa he gpyrocrerme-
HM CYJ Y >Kall6€HOM HOCTYIKY IIPOTUB pelllerba KOjUM Ce CT€YajHU IOCTY-
[IaK OTBapa M y3 KOHCTAaTalMjy fa CY UCIYIEeHN CTEYajHU pasyiosn, amy Aa
HeMa MHTepeca 3a CIpoBODeme MCTOL, OIMax ¥ 3aK/bydyje, MOpaTH Jja MMa
y BUAY fia Cy ofipenbe O moceOGHOM IOCTYIKY 300Tr JyroTpajHe HecrnocoO-
HOCTH CTedaja OIIallleHe HEYCTAaBHUM, Te [ia Ce OHe He MOTY IPVMEeHUTH, T1a
he cTora cBako TakBO pelleme Koje je JOHeTO Ha 6a3y NpyMeHe HaBeIeHNX
ozpenaba, YKUHYTH ¥ MpeAMeT BPATUTY IPBOCTENEHOM CYAy Ha IIOHOBHU
nocrynak. HajopasunHuje 6mmo 6u #a ce HaBefieHO yKupame 1 Bpahame
IPBOCTENIEHOM CYAy YPafiul y3 HallOMeHy fla HaBeJleHe HOpMe BMIIE Huje
Moryhe mpumenutn, Te fa je crora moTpe6HO [a MPBOCTENEHM CYHA PasMo-
Tpu norpeby ob6ycTaBe 03HAUEHOT IIOCTYIIKA, IITO OU CUTYPHO AMPEKTHO U
YCTIOBU/IO TaKBO IOCTYIambe NPBOCTEIIEHOr CyHa, jep 3allpaBO BUIIE HeMa
ofipenaba Ha OCHOBY KOjux 61 ce IO 06aBellTey HamIexHe cry>x6e Hapon-
He 6aHKe CpOuje, MOIJIO OCTYIIATH OTBApambeM IPETXOMHOT MOCTYIIKA MIN
MCIUTUBAbEM CTEYajHOT Pas/ora OJHOCHO JOHOLIEHhEM pellleha O OTBAPABY
U 3aK/byUery cTedyaja. Kako y HaBefeHuM curyanujama Hiuje 6110 HUKaKBe
yIIaTe IpefyjMa, I1a je yIpaBo TO U OMO pasJior Ja ce OfMax IO OTBapamy
CTeYajHOT MOCTYINKa U KOHCTATAIVjy ia Cy UCIYEeHN CTeYajHI pasiosn, y3
KOHCTATaIIjy OfiCYCTBa IPaBHOT MHTepeca 3a CIpoBohere UCTU 1 3aK/byl,
y cMucny 4iaHa 153 3akoHa O CTeuajy, HaBe[leHO NOCTyName je U jeguHOo
IPABIIHO pellerbe.

To snaun fa he y cBuM nocrynuuma xoju cy 6mmm npern IlpuBpeganm
aleJIaAlOHNM CY[IOM y TPEHYTKY Kafia je 06jaB/beHa OfyTyKa YCTaBHOT Cyfia,
a 1o »Kazbu Ha pelllerbe KOjuM ce OTBapa U 3aK/bydyje IOCTYIIAK CTedaja 1o
IpOIefypU TOCTYIKA AYTOTpajHe HeCIoCOOHOCTH Irmahama, Cyf, y3 Mo3uB
Ha ofipeibe 3aKOHa O YCTaBHOM CYZY M IOHETY OIIYKYy YCTaBHOT CyZa, YKM-
HYTI HaBeJIEHO pelllerhe IPBOCTENEHOr Cya M YKa3aTu IPBOCTENEHOM CYly
fla CYIITMHCKM HeMa BuIle ofpefaba IO OCHOBY KOjMX OM ce Taj IIOCTYIIaK
MOTa0 BOAMTH, a TO he ycrmoBuTu 06ycTaBy UCTOT IOCTYTIKA Off CTpaHe IPBO-
CTEMeHOT Cyfa.

Ilo craHOBMHITY CyZACKe IpaKce HELITO je Apyraduja CUTyalyja yKo-
JIMKO je MO YIUIATH IpefyjMa Of CTPaHe CTE€YajHOr MY XKHMKA MM HeKora
Ol OBepMIallA, Y TOKY IPETXOMHOr IIOCTYINIKa Y POKy off 60 maHa, a cBe y
IOCTYIIKY MHULIMPAaHOM obaBellTereM HaflexxHe cmyk6e Haponne 6anke,
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no yrraheHoM mpefyjMy JOIUIO KO MICIMTHBAmba IIOCTOjalba CTEYajHOT pas-
7I0Ta, Te je Ha POYMINTY yTBPHEHO Ja MCTY IOCTOjU M CTEYajHM IOCTYTAK
orBopeH. Ilutupana omnyka YcraBHOr cya he nmaru [iejcTBO Ha HaBefeHY
OJIITyKy HapaBHO CaMO YKOJMKO MCTa HMje IOCTajla IPaBHOCHA)XKHA 10 Tpe-
HyTKa 00jaB/bMBamba OITyKe YCTAaBHOT Cyfa. YKONMKO je IPaBHOCHAXHOCT
HaCTYyII/Ia paHuUje He MOTY ce MpUMeHUTH ofpende wiaHa 60 cra 1 3ako-
Ha 0 YcraBHOM cyfy. Crora y IOCTYIKY IO eBeHTYa/HOj JKa/lby Ha TaKBO
pemere (¢ 063MpoM fla >kanba CBaKaKo Ofyla’ke IPaBHOCHAXXHOCT UCTOT),
HEOIXOJHO j€ MMaTy y BULY JOHOULIEhe Ol/TyKe YCTaBHOT CY/Ia, JaTyM Ebe€HOT
o6jaB/pMBama 1 HEHO JIejCTBO.

ITpema oppen6ama wraHa 152 3akoHa o cTedajy, mpegsubeHo je na he ce
y CIy4ajy yIUiaTe IpeayjMa, fa/by TOK MOCTYIIKA OfiBMjaTy IpeMa ofperdama
3aKkoHa 0 OTBapamy U CIIpoBODhemY cTedaja, a Koje ofpede mogpasyMeBajy u
HOTpely IOCTOjarba YPEAHOT M HOTIIYHOT IIPeJIora 3a IIOKpeTame CTeYajHOr
IIOCTYTIKA TIOJHETOT Off CTpaHe 3aKOHOM oBjairheHor mpeparada. Crora y
Xa/I0€HOM IOCTYIIKY Y CUTYalMjy, YKOIMKO Y3 YIUIATy IpeRyjMa Hiuje IOf-
HeT U ypefjaH U IOTIIYH IIPEMJIOT, 3a CTe4aj Hafl Iy>KHMKOM, OJITyKa KOjoM Ce
OTBapa CTeYajHM IOCTYIAK II0 IIOCeOHMM IpaBuIMMa 300 IyTrOTpajHe He-
criocobnocty mahama, Mopasna 6u 6uty ykuHyTa u mpegmet BpaheH y ¢gasy
IPeTXOHOT IOCTYIIKA, Y KoMe Ou mpBocTeneHu Cyx (ympaBo 360r yiiate
npefyjMa Off CTpaHe CTeYajHOT AY)KHMKA WM IIOBEpHOIid), MOPao LIEHUTHU
YMIEHNITY a Y3 YIUIATy IpefiyjMa Hije JOCTaB/beH YpelaH U IOTIIYH Ipef-
70T 32 MOKpeTame CTeYajHOr IOCTYIKa WA YIUIATU/IAl, IpefyjMa YOIIITe
HIje TIOJIHEO TIPEJI/IOT 3a CTevaj Hafl My>KHIKOM.

YKO/MUKO je y3 yIary npenyjMa, 610 JOCTaB/beH Off CTPaHe CTe4ajHOr
Ay>KHUKA WM ToBepuona (Koju Cy YIUIATWIM IpefyjaM) ypemHM U IIOT-
IYH IPeIor 3a MOKpeTame CTedaja, CTEeK/IM Cy Ce YCIO0BM 3a MOTBphuBarme
pellera 0 OTBapamy CTedaja y )ka10eHOM IIOCTYIIKY, HAPAaBHO aKO Hije 6o
APYTUX IIPOIYCTa y NOHOUIEbY UCTOT, jEp je€ POYMIITE Ha KOME je MCIUTUBA-
HO IIOCTOjalbe CTEYajHOr Pasjiora U NOHETO PeEllee O OTBApamy CTEYajHOT
IIOCTYTIKa, BODEHO 10 pefjoBHOj MpOoLeypH, Kao 110 IPeJIoTy, a He TI0 Ofipef-
6aMa Koje Cy oIJIallleHe HecaIJTaCHMM Ca YCTaBOM.

Ykomuko MehyTuM, ymmartmman ImpenyjMa HUje [OCTaBMO MHOTIIYH
U ypefaH INpeIor, He 01 IIOCTOja0 MHMIVjA/THY aKT IO KoMe 6m ce mpe-
Ma ofpenbaMa y peoBHOj NpOLeflypu OTBapamwa M crpoBohema credaja
MOITIO IIOCTYIATH, IIa 6M y TOj CUTYaLMjU CBE 3aBUCHIO Off YMIbEHUIE A
TN je NOCTaB/baH HEypeNaH M HEMOTIYH IpeIorT WIM Y3 yIUIATy YOIILITE
HMje OCTaB/beH Ma KaKaB IpemIor. IIpema cTaHOBMIITY NpaKce U y jelHO]
Uy OPYTOj CUTyalyju HEOIXONHO je MIAK IO YKUIAMy pellermha KOjuM ce
CTeYajHM MOCTYIaK oTBapa (y3 IO3MBalbe Ha HeycTaBHe ofpende wraHa 150
1o 154 3aKoHa 0 cTeyajy), 3aTPasKUTH Jja Ce YIIATUIIALL ITPefyjMa M3jacHN fa
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7 Xenmu cripoBobere cTeyaja U fla YKOIMKO XKemu cripoBobeme cTedaja 1o-
CTaBI YpeIHMU ¥ MOTIIYH!U IPEJIOT Y OCTaB/beHOM KpaheM poKy, OZHOCHO fma
TOCTaB/beH HENOTIYH WM HEYpeJHU IIPEeIJIOL, YPEeM Y HaBeleHOM CMUCIIY.
Ykonuko y HaBefleHOM pOKY YIUIaTH/IAL, IIpefyjMa ypeau CBOj IpeAsor U Ta-
KaB ypefjaH U MOTIIYH MPefIor JOCTABYO CYAY, WIN YKOMKO OV yITaTHIaLy
npefyjMa Koju IPBOOUTHO HMje YOIIITe IOZHEO Ipemor (a mro je 6uao
Moryhe mpema ofpe6amMa 0 IOCTYIIKY AYTOTpajHe HeCIOCOOHOCTH), JOCTa-
BU y OCTaB/b€HOM HAaKHAJIHOM POKY YpeflaH U IIOTIYH IPeIor, CTeKIM Ou
Ce yCIIOBU Jia CYJ, IIOCTYIIA fajbe 1o ofipefibaMa O peloBHOj IPOLeRypH, ITO
HOofpa3yMeBa U CIpoBoberme MOCTYIKa IO NpENIory 3a OTBapame CTedaja
HaJl JY>KHUKOM, UCIIUTYjyhu MCIyHBeHOCT CTeYajHUX pasjiora ¥ eBeHTyasl-
HVIM OTBapameM I CIIpOoBOheme MCTOr.

AyTtomarcka 00ycTaBa IOCTYIKA, 110 YKUJalby OfIyKe IPBOCTEIIEHOT
Cyja O OTBapamy CTEYajHOT IOCTYIKa, 6e3 mpeTxogHor obpahama ymia-
TUOLYy IpefyjMa ca HaJorOM fia IOCTaBM YPeAHM M MOTIYHM HpeIor 3a
HOKpeTame CTeyaja HaJl CTeYajHUM JYXKHMKOM, Outa 61, IpeMa CTaHOBUIITY
Ipakce, IOBpefia IIpaBa YIUIATHOLA TIPefyjMa, C 003MPOM Ja Cy y IIPETXOIHO]
IpoLeAypy NOTpOIleHa CpeficTBa Koja je OH Ha MMe IpeflyjMa yIUIaTHO, Ia
MY Ce UCTa BUIlle He 61 MOIJIa BPaTUTM IIpK 00YCTaBM MOCTYIIKA.

CBakako je MOTpeOHO PasMOTPUTM M CUTYyalMje y KOjuMa je y Io-
CTYIIKy MHMLUpaHOM obaBemrereM HapopgHe 6GaHke O AYroTpajHoj He-
crocob6HocTy 1ahama, IO yIUIaTH NpefyjMa, Ha POYMIITY CYH YTBPAUO Aa
je MCIYIbeH CTEYajHyM pasjior U [JOHEO pellere KOjUM ce OTBapa CTeYajHU
HOCTYIAK, 1 UCTO je TOCTAJI0 IPAaBHOCHAKHO IIpe 0o0jaB/pyBarba HaBeleHe
OJUTyKe, I1a je 00jaB/bMBatbe HaBeleHe OfTyKe YCTaBHOT Cy/ja 3allPaBO 3aTeK-
JI0 TIOCTYIAK CTedYaja y pasmnuuTuM ¢asaMa mwerosor cuposobema. Kaxo je
pelieme 0 OTBapamy CTeYaja y HaBeNEeHOj CUTYaLyjy IIPaBHOCHAXKHO, ¥ KaKO
ce TMMe CIIpoBODemeM cTedaja MpeNrIo ca offpefada o IMOCTYIKY JyroTpajHe
Hecrioco6HocTu wiahamwa wi. 150 go wi. 154 3akoHa o cTedajy, Ha Ofipeni-
6e 0 peoBHOj IpOLEAYPU CIPOBOhema IMOCTYNKa CTedaja, TO JOHOLIEHE U
ob6jaB/pyBame OTyKe YCTaBHOT Cyfia, IIpeMa CTAaHOBUILTY IIpaKce He MOXe
OuTH Off YTUIIaja Ha [ja/be CIPOBODerbe CTeYajHOT MOCTYIIaKa KOji je Y TOKY,
u To 6e3 0063upa Ha a3y y kojoj ce Hanmaze. Off TpeHyTKa IPaBHOCHAXKHOCTY
pelllera O OTBapamy IOCTYIKa CTe4Yaja, TO Cy CTedajeBu KOjU ce CIpPOBO-
Iie 10 PeNoBHO] IPOLIEAYPU, U UMIbEHHUIA /la Cy MpOITIallleHe HEYCTaBHUM
ozipen6e Koje cy 6uie of 3Hauaja 3a MHMUIMjaIHY a3y HaBeeHOT MOCTYIIKA,
BUIIIe HUCY Off YTUIIaja Ha CaMO CIpOBODeme cTedaja, a TMMe HeMa HM pas-
JIora Jia ce TakaB IIOCTYIIAK CIIpOBODema cTedaja, Besyje 3a JIejCTBO OIyKe
YcraBHor cyna. HaBemenn moctynnm crevaja criposernhe ce M OKOHYATy IO
OHIITUM ofpenbaMa 6e3 MKAaKBOT JiejcTBa HaBeleHe OfJTyKe.

BaxxHo je Takobe pasMOTpMTH M€jCTBO OfTyKe YCTAaBHOT Cyha Ha
IIOCTyIambe PerncTpaTopa Koju ¢y mMajyhm y Bupgy uutupasne onpenbde 3a-
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KOHa O CTeYajy, IO MPAaBHOCHAXXHOCTY pellleiba O OTBAPaly U 3aK/byyuerby
CTedvaja, Opucany HaBefjeHa IPaBHA JIAIIA VI3 PETUCTpPa IPUBPEIHNUX CybjeKara.
YodeHo je fa perucTparop 1o o6jaB/pUBamYy OIYKe YCTaBHOT Cya CBOjUM
peliemeM ,,0puiire ynuc 6pucama IpaBHOT MUIA“ Kaja je OHO OMIO mocie-
JMIla IPAaBHOCHAXHOT Pelleba O OTBAPAlby U 3aK/bydery cTedaja 0 Ofpef-
6ama 1. 150-154 3akoHa O cTeuajy, Koje Cy IpOIJIallleHe HecarTaCHUM ca
YcraBom.

TakBo mocTymname perucrparopa He 61 ce MOIJIO IPUXBATUTU HU IO
CIy>X0€eHOj TY>KHOCTH, a HM y CUTYaLUji y KOjoj 61 CTpaHKe OJHOCHO OCHM-
Ba4ll Tj. WIAHOBY M/IV BIACHUIIM KaNuTajIa OpMcaHNX MPUBPENHNUX CyOjeKkaTa
(o6pasmaxxyhu cBOj mpaBHM MHTepec 3a OICTAHAK [PYLITBA) 3aXTE€BOM TO
oJ] 1bUX Tpaxwm. [lakie, MaKo je y IIPakcy yO4eHO fa IIOCTOje CUTyauuje y
KOjuMa II0 3aXTeBYy BJIACHMKA KallMTaja CTEYajHUX MY>KHUKA OPMCAHUX II0
OCHOBY IIPaBHOCHA)XHOCTM PeIllerha O OTBapamby I 3aK/bydelby CTedaja peru-
cTpaTopy Bpllle Opucarme HaBefleHOT Opucama, IPaBHMX JIMLA U3 PErUCTpa,
HaBeJIeHO ce He OM MOIJIO MPUXBATUTH Kao NPABUIHO IOCTYIAmbe.

Oppen6ama yraHa 61 cTaB 2 3akOoHa 0 YCTaBHOM CYAY, IIpefiBubeHo je
fla TIpeJJIor 3a M3MEeHY KOHAYHOT V/IV TIPaBHOCHA)KHOT I10je/[THAYHOT aKTa, J10-
HEeTOT Ha OCHOBY 3aKOHA M/IM APYTOTr OILITET aKTa 3a KOje je OfTyKOM YCTaB-
HOT Cy/ia yTBpheHo fa Huje y carylacHOCTH ca YCTaBOM, OIIIITe puxBaheHnM
npasuwmMa MehyHapopgHor mpapa, morephenuM mebynapomHum yroso-
puMa MMM 3aKOHOM, MOXKE [ja Ce MOJHECe Y POKY Off IIeCT MECeIy Off flaHa
objaB/puBama omyke y ,Cryx6eHoM rnacHnky Peny6rmke Cpbuje, ako op
TOCIIENOT NOjeIMHAYHOT aKTa, /10 MOJHOIIEeha IpeJIoTa UV UHUIMjaTUBe 3a
IOKpeTame MOCTYIIKA Hije IIPOTEK/IO BuIlle Off ABe rofuHe. HaseneHo ykasyje
fla y CBYIM CHTyaIlMjaMa y KOjiMa je ;o 06jaB/buBamba OfTyKe YCTaBHOT CyHa,
MOCTyIaK IIPAaBOCHA)XHO OKOHYAH JIOHOLIEIEM IOjeMHAYHOTl aKTa KOju je
KOHAyaH WIN IPAaBHOCHAXKaH, Te CTOra y ¢asy MOCTyINKa y K0joj je JOIIIO
Io ob6jaB/pMBarba, Hije Buille Moryhe yseTu y 003up ofjyKy YCTaBHOT Cyha,
a TocrefuIle ce MOTy OTK/IalaTy caMo IO 3aXTeBY 3a M3MeHY HaBe[leHOT KO-
HayHOTI W/IM IIPAaBHOCHA)KHOT I10jefIMHAYHOr aKTa KOj je MOHET Y3 IPUMEHY
HEyCTaBHMX Ofipefiaba IIof YCTIOBOM JIa TAKaB 3aXTeB Oyfie IOJHET y POKY Off
IIeCcT MecelM Off faHa oOjaB/buBama omayke y ,Ciay>x6eHoM rmacHuKy Pe-
ny6mmke Cpbuje®, ako of fOCTaB/barba MOjeAMHAYHOT aKTa [0 HOAHOIIeHha
IpeJIora MM VHUIMjaTUBe 32 TIOKpeTame IOCTYIKa Huje IPOTeK/IO BUIIe
Off IBe rofuHe. 3aXTeB Ce MOJHOCU OpTaHy KOju je IOHEO OJIYKy Ha OCHOBY
mpormuca 3a Koju je yrBpheHo fa je Hecarmacan ca YcTaBOM. Y KOHKPETHO]
CUTYalMju TO 6¥ 3HAYMIIO Ja C 063MPOM JIa je pellere CyAa KOjuM ce OTBapa
U 3aK/by4dyje CTe4aj Y CMUCIY 4IaHa 154 3akoHa o cTedajy, JOHETa IpUMe-
HOM ofipeffaba 3a Koje je yTBpheHO ma HUCY y CaI/TacHOCTHM ca YCTaBoM, 6110
HOTPeOHO fla 3aMHTEPEeCOBAHO JIMIie TTOJHEeCe MPEeIOor 3a U3MEHY HaBeJeHOT
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pelera IPBOCTEIIEHOM CyZy Y3 IO3MB Ha IPMMEHY HaBe[eHNUX ofpenaba un
OIUIyKy YCTaBHOT Cyfia I TO Y 3aKOHOM IponucaHuM pokoBuma. Ilo TaksBoM
IpEeAZIOry 32 U3MEHY, CYJl Ka0 OpraH KOjI je IOHEeO IOjeJMHAaYHN aKT MOPao
OM MCTV MBMEHUTM U TeK Taja Oy ce CTEK/IM YCTIOBU Jia U CaM PeruCTparop
U3BpIIM Opucarbe U3BPIIEHOT Opycaiba MPAaBHOT JINLA M3 PETUCTPA OFHOCHO
fia TIPaBHO JIMIje Kao aKTMBHO APYLITBO Oy/e YIMCAHO Y MCTY PETUCTap.

Peructparop, mehytum, He MOXKe AMPEKTHO BpIINTH Opucame Ha
OCHOBY ITpeJJIOTa 33 M3MeHY KOHAYHOT aKTa IIOIHETOT Off CTpaHe omrteheHor
NNIA, jep BEeroBo pellelme O Opucamy M HUje 3aCHOBAHO Ha ofpenbdama o
»AYyTOMAaTCKOM CTeuajy" Koje Cy CXOHO OIIyIM YCTaBHOT CyAa y CyHpoOT-
HOCTYM ca YcTaBoM, Beh je leroBo IocTyname 3aCHOBAaHO Ha IPAaBHOCHAXKHO]
CYICKOj OIJIyLI KOjOM Ceé OTBapa M 3aK/bydyje CTedaj, a y Yujy ce IpaBuiI-
HOCT OH He CMe yIYIITaTH.

Crora Tek Kaji Cyj M3MeHU pelllelbe Koje je OMIo OCHOB Opucama,
crehu he ce ycmoBu u fja perucrpaTtop pearyje, OffHOCHO M3BpLIM Opucame
perera u3 perucrpa. CaMOCTalHO IOCTYIalbe perucTparopa 6e3 o63upa Ha
YUIbEHUITY JIa U Jla/be OIICTaje pellerbe CyAa Koje je IPaBHOCHAXXHO U KOjUM
je IMOCTyIaK cTe4aja OTBOPEH U 3aK/by4YeH NOBOAY JIO alCypfia fia IOCTOoju
IPaBHOCHAKHO pellierbe O 3aK/byYerby CTevaja, a HUCY CIIpoBefieHe 0baBe3He
nocnenniie Opucama MpaBHOT Cy0jeKTa U3 perncTpa NpUBpefHUX cybjekara,
OJHOCHO JIa CY Pajitbe PerucTpaTopa 1 Cyfia y AUPEKTHOj CYIPOTHOCTH.

ITpobnemn Ha Koje ce yKasyje Cy ce IOjaBM/IM y HPAaKCU OfAMax IIO
o0jaB/pMBamYy OfyIyKe YCTaBHOT Cyfia, a y 6yayhHoctu he ce mojaButu curyp-
HO jom MHOru. CaMO IaK/BMBO ¥ IIPOMUIIBEHO MOCTYIakhe MOXKe PelNTH
HaBefleHe npobeme He noBpehyjyhu mpaBa Apyrux y4ecHMKa y IOCTYIIKY,
Ia je CTOra y IPaKCy HEOIIXOZHO OMTM BeoMa 00a3pyuB U CBAKAKO YjeHA4YeHO
MOCTYIATy IIPU pellaBamy UCTUX.
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ap /bybunxa KOBAYEBII'h
moueHT IIpaBHOr akynTera YHUBep3urera y beorpagy

PAJTHO U COIIMJAJTHO ITIPABO

3amTHUTa CTApUjUX pagHNKA — CKOPALIBLY JOIPUHOC
MebyHapogHux opranusanmja

Y CcpIcKOM je3uKy, ped ,,CTapoCT  HeMa jeAVHCTBEHO 3Haueme, Beh
jemHako o3HauaBa M ofipeheHM y3pact, Tj. KMBOTHO 1004, KaO U >KUBOTHU
TIepMo y KOjy CTYIaMo y HO3HMjuM rofguHama xusota.! Kaya je ped o ipy-
TOM 3Hauewy, Ba/ba UMaTyU y BUAY Ja Y HayLly, 3aKOHOJAABCTBY U NpaKcU He
TIOCTOjU je/THOMIYIIAH CTaB O TOAMHAMA Y KOjIMa TIOYUIbe CTaperbe,” TaKo /1A
ce HIIp. y CTAaTUCTUYKMM U3BEIITAj1Ma CTapWjUM JIMLMMa PeOBHO CMaTpPajy
crapuju off 60 rogyuHa, JOK Ce Kao CTapujy pajHULIM KBaIUPUKYjy pagHALN
crapuju ox 50 rogyHa (Hmp. y m3semrajuma OpraHusaiuje 3a eKOHOMCKY
capajiiby U pasBoj), OGHOCHO pagHuuy nsMeby 55 n 64 roguHe (HIp. y ak-
tuMa EBporcke yHnje), a y npaBy Cjenumenux Amepndkux Jlp>kaBa, y ckia-
Iy ca oppenbama 3aKOHa O CTApPOCHO] JUCKPUMMMHAIVjM Y 3aIOlUbaBarby
(1967), crapujuM pagHMIMMA CMAaTpajy ce NMMIa ca HaBpuieHux 40 ropuHa.
Hajmpa medunuimja crapujux pagHuka cagpxasa je, mehyrum, y IIpermo-
pyuu Mebynaponne oprannsanuje paga 6poj 162, unjum je ogpendama oBaj
nojam ofpeheH Tako ma 0OyxBaTa ,,CBe paJHUKe KOjU CY, 300T CTapema, MOofi-

JIOKHM Ja ce Cyoue ca Tenkohama y 3aIoNbaBamby I 3aHUMAmY .

1  Mapujana MunaHkoB, ,CrapocHa AucKpuMuHanuja‘, lepouitionoiuja, 6p. 1/2010, ctp.
79.

2 Etelka Korpi¢-Horvat, Aktivno staranje, y: Etelka Korpi¢-Horvat, Darja Senc¢ur Pecek
(ur.), ,Tendence v razvoju delovnega prava®, Intitut za delovna razmerja in socialno
varnost pri Pravni fakulteti Univerze v Mariboru, Maribor, 2009, ctp. 91-92.

3 ILO Recommendation concerning Older Workers (1980), wiauxa 1.
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[Intame 3amTUTe CTapUjUX pajHMKa JaHac ce ybpaja mehy BakHa
NNTamba pajHOr U COLMja/IHOT IIpaBa, O6yayhu ma je y mocnenmux 50 rognHa,
3axBasbyjyhu yHampebemwy ycnoBa >KMBOTa U y/IaramiuMa y 3[4paBCTBEHY 3a-
IITUTY ¥ 06pa3oBambe, yTPOCTPydeH OPOj CTAHOBHMKA HAIlle IUTAHEeTe CTapyjuX
oft 60 ropyHa, a o4yekyje ce ga he y 6ysyhHocTy on pactut u MHoro 6pxke. Tak-
Ba leMorpadcka KpeTama IIpeiCTaB/bajy jefaH of HajBehux HMBIIN3anyjcKmx
ycIiexa, aq ce MOTY pasyMeTH ¥ Kao 036M/baH 13a30B 3a YNTaBO ApymTBo. OBO
HOCeOHO CTOra IITO CTapehe CTAHOBHUIITBA U MPOAY>Kelbe >KUBOTHOT BEKa,
3ajefiHO ca MmajioM crolie QepTUINTETA, YTPOXKaBajy GMHAHCHUjCKY CTAOMTHOCT
(1 oEp>XMBOCT) HAIMOHATHUX CHUCTeMa colmjanHe curypHocty. CaBajjaBame
TOT TIpo6/IeMa IPeTIIOCTaB/ba Mpefy3VMame HNU3a Mepa y 06/1acTy jaBHOT
3/ipaBjba, 0Opa3oBamba, 3aNONIbaBakba I PaIHMX OJHOCA, He 01 /I ce odyBasa
pajiHa CIIOCOOHOCT CTAapyjUX pajHuKa U 1mosehasa BIXOBa CTONA 3aMOCTIEHO-
cTu. YBobeme OBMX Mepa, IIpM TOM, IIPETIIOCTaB/ba jauame mehyieHepayujcke
conugapHociu, 6ynyhn pa ce 3axrteB 3a Behum ydwemrhem crapujux mna y
TPXKUIITY pajia MojaB/byje Iapajie/IHO Ca 3aXTEBOM Jja C€ MMM PaJHULIIMA
oMoryhn fja cTeKHy pajHO MCKYCTBO U HaIpenyjy y Kapujepu.

ITopen o6aBese npyskarma IOAPIIKe KOjy PaslINyuNTe reHepanyje gyryjy
jemHa [pyroj, a Kojy MspakaBa KOHIeIIMja MehyreHepanumjcke conmaapHo-
CTH, 3aLITUTY CTApUjUX PaHUKA Tpeba cariefflaTu U y KOHTEKCTY KOHLeNuje
axkiueHol ciiaperpa. HajonmTuje MocMaTpaHo, aKTUBHO CTapembe Mofpasy-
MeBa CTapeme by y JoOOPOM 3[paB/by U BUXOBO IIYHO y4ellhe y ApyIITBe-
HOM JKIBOTY, ca ocehameM npodecnoHaaHe MCIyHeHOCTH ¥ He3aBYCHOCTI
y norefy obaB/bara CBAKOJHEBHMUX aKTMBHOCTU. [IpyMeHa KoHIeNIuje ax-
TUBHOI CTapema, OTYH, padyHa Ha Behu JompuHOC cTapujux nuna pasBojy
APYLITBa, IITO je moTBpheHO M Ha MelyHapogHOM HMBOY, IOYEBLIN Of
VjenumeHnx HalMja M HeHNX Crenujanusobanux arennuja.! Tome Baba
npubpojaT U pasaMyYUTe pervoHaTHe HOPMATUBHE M JIpyre aKTMBHOCTH,
Koje cy HapouuTo 6pojHe y EBpory, 6ynyhu a crapere cTaHOBHMIITBA IIPO-
U3BOAM 030M/bHe IOCTIeAMLIe 10 eBPOIICKY comujanHy Mopen. Tako je Ilap-
nmaMeHTapHa ckynmTrHa CaseTa EBporne ycsojuna Pesonyiujy o akTuBHOM
cTapemy,” JIOK je moy okpubeM Eporicke yuuje, 2012. rofMHa Iporiaiesa

4 Y poxyMeHTuMa CBeTcKe 37paBCTBeHe OpTaHNU3alyje, AKTUBHO CTapeme ce pasyMe Kao
npoliec yHamnpebera 3[paBipa, MapTULMIALje, CUTYPHOCTY ¥ KBaJIMTeTa )KMBOTA Ca FO-
puHama. To moceGHO IOfpasyMeBa CTBaparbe yCI0Ba 3a (PUSNYUKY, COLMjAIHY U MEHTAII-
Hy 106po6urt u y4emhe crapujux nmia y ApyuITsy, y3 IpUCTyI ogrosapajyhoj samruru,
cuUTypHOCTH 1 TOTPe6HOj Hes. [IpupieB ,aKTUBHO y 0BOj CMHTATMU, IIPU TOM, Tpeba fa
JCTaKHe MAPTULUIATUBHY IPUPORY KoHIenuuje, Oyayhu fa akTMBHO cTaperbe, Open
MoryhHOCTH cTapujux muia Aa 6yay GusudKy aKTUBHU ¥ YIECTBYjY Y TPXKUILTY paja,
YK/bydyje 1 BIXOBO KOHTHHYMPAHO ydemrhe y APyIITBeHNM, eKOHOMCKIM, KY/ITYPHUM,
nyxoBHuM u rpabanckum akruBHoctuma. World Health Organization, Active ageing: a
policy framework, Geneva, 2002, ctp. 11.

5  Parliamentary Assembly of the Council of Europe Resolution 1793 (2011) Promoting ac-
tive ageing: capitalising on older people’s working potential.
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3a Espoticky foguny axitiueHol cidaperoa u mehyieHepayujcke cozlugapﬂocmu.6

OBoM cuMbommyHOM unHy EBpoIicke yHMje mperxonmo je, MehyTum, u Hus
aKTUBHOCTH Koje Cy 61/Ie ycMepeHe IIPeBacXOIHO Ha 3al0l/baBakbe CTapUjuX
mmna. Taxo je y Beh y IpBoj eBpoIickoj cTpareruju samnouybaBama (European
Employment Strategy 1997-2004) Kao jenaH o OCHOBHUX Iy/beBa yTBpheHO
Behe yyemrhe crapujux muma y TpKMIITy paja. 3Hadaj TOr IM/ba MOTBpheH
je m y JIlucabonckoj crparernju (2000-2010), koja je 6mma ycMepeHa Ha
nosehame yKkymHe cromne 3amocineHocty Ha 70%, y3 3agatak ga mo 2010. ro-
AVHe CTOIA 3aIIOCTIEHOCTH MIA Off 55. 1o 64. roguue 6yne 50% (Stockhom
European Council 23-24 March 2001, Presidency conclucions). ITonyT Behnne
APYTUX IbeBa, HU OBaj Ln/b JIncaboHcke cTpareruje Huje octBapeH (2010.
rofivHe, y Ap>KaBaMa WiaHMIaMa EBporcke yHuje 61710 je 3aloc/ieHo caMo
46% nuua crapocTtn of 55. 1o 64. roguHe), 300T Yera je y HOBOj CTpaTeruju
pacta yrBpheno ma 6u go 2020. rogune Tpebano 06e3bemuTu MOPaCcT CTOIe
3anocieHocTu auna o 20. go 64. roguHe Ha 75%, nameby octanor n Kpos
Behe yuemrhe crapujux pagHuxa.

IToBehame cTOIe 3amOCTEHOCTM CTAapUjUX pajHMKA CUTYPHO HIje
7aK 3ajaTak. IberopoMm caBnafaBamy MoXKe HOIPUHETH IIpe CBera O4yBame
pagHe CHOCOOHOCTM M MOTMBMCAHOCTM 33 paji CTapUjuX pajfiHUKA, ann
U mpwiarobaBame ycmoBa paja muxoBuMm mnorpebama. To, Hapoumro,
IPETIOCTaB/ba CTBAPaIbe MOJIECHUX MOCTI0BA, (GIEKCUOVITHAjY OPraHM3aIVjy
pana (3acHMBame PafHOT OJHOCA Ca HENYHMM pajHMM BpPeMEHOM WIM Ha
Ha/buHy, (IeKCMOWIHY OpraHM3alyjy pafHOT BpeMeHa U CJ.), YHampehemwe
3mpaBrba 1 6e36eHOCTM CTapMjUX pafHMKA Ha Pafly, Kao U yK/ararve Ciila-
pocHe guckpumuHayuje y 3aiiouibasarey. IIpy ToM Baba MMaTH y BUAY [ja
y HajBXHMjUM Mel)yHapOTHUM MHCTPYMEHTMMA 3a 3aLITUTY JbYACKUX Ipa-
Ba, a, UCTO BpeAy M 3a ycTaBe BehmHe Ap)kaBa, CTApOCT HuUje HEIOCpPes-
HO 3a0pameHa Kao OCHOB JVCKpMMUHanuje, 6ynyhu fa y BpeMe ycBajama
OBUX M3BOpA, CTapeme CTAaHOBHMIITBA M mIparehe memorpadcke mpomeHe

6  Decision No. 940/2011/EU of the European Parliament and of the Council of 14 September
2011 on the European Year for Active Ageing and Solidarity between Generations (2012),
Official Journal L 246, 23.9.2011., ctp. 5-10. IloueBmm op 1983. ropuue, EBporcke
sajequuie (EBporcka yHuja), cBake rofjiHe Oupajy jefHy TeMy Of OIILITET MHTepeca
Ha KOjy JKele Jia CKPeHy IIOCeOHY IaXIby jaBHOCTM M IIOfICTAKHY KOMYHNTapHe
MHCTUTYIMje, Kao ¥ Ap>KaBHe OpraHe, COLMja/He TAPTHepe U HEeBIafJHe OpraHusalyje
y ApKaBaMa WIAHMI[AMa Ha IIpefysMMarmbe IOTPeOHMX Mepa Kako 01 ce IPOMEHMO
opmHoC mpeMa ofpebeHoM muTamy. Y ToM 1wy, EBporcka KoMmucuja IIporiaiasa T3B.
eBPOIICKe TOfYIHE, KOje Cy Ho cafa 6uie mocsehere, 13Mehy ocTamor, MamuMm U cpenmbuM
npenysehnma u sanatujama (1983), sxuBoTHO]j cpenuuu (1987), 6e36egHOCTH, XUTHjeHN
u 31paB/by Ha pagy (1992), crapum muuyma u Mebhyrenepanmjckoj comupapsoctu (1993),
TOXMBOTHOM 06pasoBamy (1996), muunma ca naBanuauretoM (2003), npodecnonanHoj
Mo6unHocTH (2006), jerHakocTy maHcy (2007), 60pOu IPOTHB CUPOMAIITBA M COLIMjaIHe
uckpydeHoctu (2010) u BononTHpamwy (2011).

7 Europe 2020: A strategy for smart, sustainable and inclusive growth (COM/2010/2020
final).
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HUCY TIPEJICTAB/ba/ie TAKO U3PAKeH M3a30B Kao manac.® Mnak, u mopes tora,
nocroju MoryhHOCT fja ce 3abpaHa AMCKPMMMHALMje II0 OCHOBY CTapoCTU
u3BeJle M3 OTBOPEHO M3pEeUYeHNX efleMeHara, Oyayhnu fja y mpenMeTHUM u3-
BOpuMa IIpaBa Huje yTBpheH numerus clausus ocHOBa IucKpuMuHanuje, seh
CaMO HEKM, HapOYMTO 3HA4YajHM OCHOBM, 33jeJHO Ca T3B. KaydyK K/ay3y-
nom. Takobe, Tpeba MMaty y BUAY Ja je MUTambe CTapOCHe AVMCKPUMMHALIMje
HemocpenHo ypebeHo 3akoHmMa camo y Mamom 6pojy apkasa. IIpeu op
BIX YCBOjeH je 1967. ropune, y Cjepumenum Amepndkum JIp>kaBama (Age
Discrimination in Employment Act),? ok ce Yy €BPOIICKMM JIp>KaBaMa IIpef-
METHO IINTame pefloBHO ypebyje moj oKpm/beM OIIITEer 3aKOHA O 3a0paHM
AUCKPUMMHALMje MM MAaTUYIHOT 3aKOHa 3a 06/1acT pafHMX OffHOCA, TaKO Ja
Cy PeTKM 3aKOHM KOjM 3a MCK/bY4MBU IIpefMeT ypehuBama nmajy, ynpaso,
cTapocHy ckpumuHanujy (arp. y Bennxoj Bpuranuju u Xomaumuju).
CHaXaH TOACTpeK 3a ypehuBame oBe MaTepuje y eBPOIICKUM JIpKa-
BaMa IIpeficTaB/ba CTymame Ha cHary [upextuse Casera 2000/78/E3, jep
IbOMEe YIOCTAaB/beH OIIITY OKBMD 3a jeJHAKO IIOCTyIalbe y 3aloC/lery U
3aHMMamy HofipasyMeBa, u3Mehy ocTanor, u 3abpaHy AUCKpMMUHAIje Ha
OCHOBY >kMBOTHOT 106a.'! [Ipecynan monpuHOC Mpenusuparny sabpane osor
obmuka JUCKpUMMUHAIVje ana je jypucipygenuuja Cyga upasge Espotickux

8 Committee on Economic, Social and Cultural Rights, General comment 6: The eco-
nomic, social and cultural rights of older persons, 1995, E/1996/22, cras 11. 3yserak
OfI OBOI IIpaBWIa IIPeACTaB/bajy MehyHaponHa KOHBeHIMja O NpaBUMa CBUX paJHNUKa
MUTIpaHaTa U YWIAHOBA HUXOBUX nopopuna (wiad 7) u IloBe/ba 0 OCHOBHUM IIpaBMMa
y EBporckoj yauju (4naH 21), y KojuMa je >KMBOTHO 00a HEIOCPeNHO 3a6pameHo Kao
OCHOB pas/MKoBamba. [loBe/boM 0 0OCHOBHUM IpaBuMa y EBpPOIICKOj yHMjM IPU3HATO je U
IIPaBO CTapUjyUX JIMIIA [ja )KMBE [OCTOjaHCTBEHNM VI He3aBMCHUM >KMBOTOM (WIaH 25), ZOK
je PeBuaypaHoM eBpOIICKOM colujanHoM moBe/boM (Cryxbenu inachux PC, 6p. 42/09)
3ajeMY€HO TPaBO CTApMjUX JMIA HA COLMja/IHY 3AIITUTY Y HAjIIMPEM CMIUCIY peYn
(wrian 23). Buiite o samTuTy paBa CTapyjyX IULA Y CBeTIy peHoMeHa ,dparMeHTanuje”
JbyncKux npasa Bupl. y Frédéric Mégret, ,,The human rights of older persons: a growing
challenge®, Human Rights Law Review, 6p. 1/2011, moce6Ho cTp. 47-51.

9  AMepuyKMM 3aKOHOM O CTApOCHO] AMCKPYMUHALMjY Y 3allOLIbaBaby UCIpBa Cy Ouma
samtrheHa cBa /mmua crapuja of 40 u mimaba ox 65 rogmHa; Kpyr 3amtrheHux namua
je KacHUje TIpOLIVPeH Ha 3anocnieHe of 40. o 70. rofuHe, fa OU MOCIENHOM HOBETOM
ropma CTapoCHa PaHNIIA 3a 3aIITUTY CTAPUjUX pajgHUKa Ouma yKUHYTa. Y TUTeparypu
ce, MehyTuM, ucTHde fa Cy OBe 3aKOHCKe ofipenbe HempaBudHe jep yckpahyjy saurru-
Ty munyMa Maabum on 40 roguHa, Mako M OHa MOTY OMTM CyOdeHa ca PU3MKOM CTa-
pocHe AMCKpMMMHALMje, HAPOUUTO aKko 0baB/bajy oxpebere mocnose (Hmp. mocao TB-
BopuUTe/ba WM MaHekeHa). B. B. Woodruff, ,,Unprotected until forty: the limited scope
of the age discrimination in Employment Act of 1967¢ Indiana Law Journal, 6p. 4/1998,
crp. 1295-1312.

10  Pierre Bailly, Jean-Philippe Lhernould, ,,Discrimination en raison de I'4ge: sources euro-
péennes et mise en ceuvre en droit interne®, Droit social, 6p. 3/2012, ctp. 224.

11 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework
for equal treatment in employment and occupation (Official Journal L 303, 2.12.2000.,
cTp. 16-22).
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sajegnuya (Eepoticke yHuje), Koju je MOCIENHBUX TONUHA JOHEO HEKONUKO
3HA4YajHMUX TIpecyfa O OBOM IUTamy. Y TOM CMIUCIY, HajIpe Ba/ba IIOMEHY-
TV 3HAMEHUTY Ipecyny y ciaydajy Maunromng (Mangold), y kojoj je mopupra-
HO Jja moTpeba fla ce ONaKIlIa 3alolI/baBambe CTAPUjUX PajIHNKa He cMe Ja
Oype 3noynoTpe6/beHa Ha HA4MH Jla Ce Ca BIMa 3aK/bydyje yTOBOP O pajy Ha
ozpebeHo BpeMe 1 OHJja Kajia 3a TO He IIOCTOje ONpaBIaHM pasnio3n (HaKie,
U y CIy4ajy IIOC/IOBa 3a KOjuMa IIOCTOjU TpajHa WM, MakKap, AyroTpajHuja,
motpeba nocnonasna).?

ITpecyne Cynay JlykceMOypry 3Ha4ajHe Cy 11 3a IPaBU/IHNje pa3yMeBambe
U3y3eTaka y KOoj/Ma je JOINYLITEHO Pa3INKOBakbe PajflHMKa IpeMa >KMBOTHOM
no6y. C Tum y Be3u, Tpeba MMaTu y BUAY fia ce Of HOCIOAABalja O4eKyje
ma y no6poj Bepu Oupajy KaHAuaTe 3a 3al0CTIebe Ha OCHOBY CIIOCOOHOCTH,
BelITMHA ¥ yMeha 3HauajHUX 3a yCIeIHO 06aBjbame MOC/IOBA, TAKO Jja I0-
clofaBal] MOXKe Jla IpaBM Pas/IuKy usMeby nuia Koja Tpake 3arocierbe, am
He cMe J1a uX ,I[I/ICKpI/IMI/IHI/IIJ.Ie.13 VsyseTHM cny4ajeBu y KOjuMa IOCTIOAABAILL
MMa OIpaBfiaH Pas3/or [ja pa3IM4IuTO IOCTyIa IIpeMa pafjHMIMMa ce, Ipu
TOM, OJHOCe Ha CMTyaluje y KojuMa Ou 3abpaHa pasiuMuuTOr HOCTYyMarmba
MOITIa [ia IOBefie ¥ MUTambe 00aB/balbe KOHKPETHMX IIOC/IOBA, jep oppeheHO
XXMBOTHO J00a TpencTaBba ipasu, ogry4yjyhu ycnos sa yciieuiHo obasmwarve
fiocna, HIIp. U3 3ApPaBCTBeHMX U Oe306eMHOCHMX pasnora (3alITHTa 3aIo-
C/IeHMX Ha IOCTIOBMMa ca noBehanuM pusukom). EBporcku cyn mpaspe je,
TaKo, YTBPAUO Aa HaBpuieHUX 30 roguHa Moxke 6uty yrBpheHO Kao ropma
CTapOCHa TpaHMIIA 3a 3alOll/baBarbeé BaTPOracala, jep je TO HEOIXOJHO 3a

12 Cyp je omnyunBao O JOIYIITEHOCTH Offpefaba HeMaykor 3aKOHa O PaffHOM OFHOCY ca
HEITYHMM paJHUM BpeMeHOM I Ha ofpebheHo BpeMe, IpeMa Kojuma cy crapuja mmua (yc-
IIpBa Cy To 6WIa IUILa Koja Cy y TPeHYTKY 3aCHMBamba PaJHOT OffHOCa Ouia cTapyja of
58 ropyHa, fa 6U MOC/IENHOM HOBEIOM IpaHMIIA ON/Ia CITyINTeHa Ha 52 TOAMHe) MOITIa
fla 3aKJbY4yjy yroBOp 0 pafy Ha ofpeheHO BpeMe He3aBUCHO Off 3aKOHCKVX OTPaHIYeha
KOja Bake 3a Apyre samocieHe. KoHcTaToBaHO je fla je Kao jeguHu KPUTEPUjyM 3a
3aK/by4MBalbe YTOBOpa O pafy Ha oipeheno Bpeme 6mma yrBphena crapoct Kao Taksa,
JaKJie, He3aBUCHO Off CTPYKType paJiHe CHare Ha HeMayKOM TP)XXMINTY paja M He3aBJMCHO
OfI IMYHE CUTYaLVje CBaKOT 3anocyeHor. IToclofaBumMa Cy Ha Taj HauuH O1Ie ,,ofpellle-
He pyKe“ lla CBaKOM pafjHMKy CTapujeM of 52 ropuHe, 6e3 pasmuike (makie, 6e3 063upa
Jla 71 je IIpe 3aK/by4MBara YyroBopa 01O He3alloC/eH WM He, OfJHOCHO He3aBMCHO Off
HyXMHe Iepuofa He3aIloCIeHOCT), IOHY/ie 3aK/bydele YroBopa o pajy Ha oppebheno
BpeMe, y3 MOTyhHOCT Za ca ’bJM M3HOBA 3aK/bY4yjy OBY BPCTY YyTOBOpa HeOrpaHMYECHM
6poj myTa, Tj. CBe HOK PafHMK He MCIIYHU yCTIOBe 3a OfjIasak y IeHsujy. CropHe 3a-
KOHCKe ofipefibe ce, y TOM CMIUCITY, He MOTY pasyMeTH Kao IPMK/IAHO U HY>KHO pellere
3a o6es3beberse 3amTUTe CTapUjUX PafHMKA HA TPXKMUIITY pafa (3a pasiamKy of HEKuX
IPYIMX Mepa 3a pelllaBame IpobreMa He3almoCIeHOCTH CTapyjyux uia), Beh, mo ome-
Hu Cyga, YCIOCTaB/bajy HEMoCpefHy CTapocHy AncKpuMmmHanvjy. Ilpecyma y cmydajy
C-144/04 (Werner Mangold v. Riidiger Helm) ox 22. HoBeM6pa 2005. ronuHe (European
Court reports 2005, ctp. I-9981).

13 Marie-Thérése Lanquetin, ,Le principe de non-discrimination®, Droit ouvrier, mai 2001,
crp. 187.
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obesbehuBame ,oneparyoHamHe CIOCOOHOCTM ¥ KOOPOT (QPYHKIVOHMCAbA
npodecronaHe Barporache cryx6e”.'* OBo moce6Ho crora mro ce ca roju-
HaMa, CMamYjy pecIMpaTOpHM M MYCKY/IapHU KallallUTeTH, Kao ¥ Apyre Ha-
podnTe 34paBCTBEHE CIIOCOOHOCTM KOje ce 3aXTeBajy Off BaTporacala, Tako
la M3y3eTHO May Opoj CTapujux pajHMUKA MMa JJOBObHE CIHOCOOHOCTM 3a
6e36emHO U meOTBOPHO yuelnhe y akiujama raulema HoXKapa U ClacaBarma
mwynu. Ipen CynoM je MCIMTVBaH 1M KOTEKTMBHYU YTOBOP 3aK/by4eH 3a aBMO-
xoMmaunjy Jlyprxansa (Lufthansa) xojuM je, 360or 6e30efHOCTV Ba3AyIIHOT
caobpahaja, 6uno npegsubeHo ga muMMa 3a0C/IEHNM Ha IIOCTIOBMMA IIOCa-
Jie aB/OHA y OBOj aBMO-KOMIIAHMjY ayTOMATCKU IIpeCcTaje pafHu OJHOC Kafia
HaBpure 60 rofMHa KuBoTa. > Cyp je 3axwpyuno na oppehenn 6poj roguna
XKMBOTA MOXKe IIPEfICTaB/baT! YCIOB 3a 3aCHNUBAIbe PaJHOT OfHOCA, Oymyhn
fa MWIOTM MOpajy MMaT IocebHe 3[paBCTBEHe CIIOCOOHOCTY KOje VM
omoryhaBajy fia cBOjuUM pajjoM He YyIpO>KaBajy jaBHYy 6e36emHOCT, a, Koje ce,
II0 IIpaBUIY, CMamwyjy ca rofuuama. Tume, MehyTum, Huje UCK/bydeH 3axTeB
Jla OTpaHMYeba Koja ce TMJy CTapUjMX pajfHMKa MOpajy OMTY HEOIXOfIHa 3a
3alITUTY jaBHE CUTYPHOCTU ¥ CpasMepHa 0BOM ILuby. Y ToM cmuciy, Cyz je
KOHCTAaTOBAO Jja IPaBI/Ia O KOHTPO/IM 3PAaBCTBEHNX U APYTUX CIIOCOOHOCTI
mnIoTa (Koja ce mpefy3uMa pajiu u3beraBarma aepoOHayTUYKIX HE3TOfa) Jie-
JIOTBOPHO HoIpMHOCe Ge30eqHOCTY BasmyurHor caobpahaja n oHma kaga cy
nunotu crapuju of 60 roguHa. Mnak, y cpeguimty ognyke Cyzma Hamrao ce
apryMeHT fla CIIOpHe ofipefi0e KONeKTMBHOTI YyroBOpa HMCY Ome ycknaheHe
ca MepOJaBHMM HeMadyKuM 3aKOHMMa U oprosapajyhum mehynapopuum
craHfapauMa nertewa (Joint Aviation Requirements — Flight Crew Licensing
1.060a) nmpema KojuMa TUTy/Iapy IWIOTCKe JIMIIEHIle MMajy IIPaBo Ja JieTe
Kao YIaHOBU MOCafie aBMOHA J0 65. FOI[I/IH€.16

[Topen pasmora mpodecroHanHe HY>XHOCTH, EBporcku cyn mpasze
je kBammMpUKOBAO KAo ONpaBaHe pasjiore 3a Pas3jIMKOBame pajHMUKA IIpe-
Ma cTapocTtu u cneehe pasinore: yHanpeherwe MmoryhHOCTM MTafux pagHMKa
3a 3aIl0C/Iebe; CTBAaparbe YC/IOBA 3a JIENIOTBOPHO IUIAHMpambe 3alloll/baBaba
pajHuKa; mpaBuuHKjy Mehyrenepaumjcky pacmnogeny moryhHocTu 3a 3amo-

14 TIIpecyma y cnydajy C-229/08 (Colin Wolf v. Stadt Frankfurt am Main) op 12. janyapa
2010. rogune (European Court reports, 2010, ctp. I-0000).

15 Ilpecyma y cmyuajy C-447/09 (Reinhard Prigge, Michael Fromm, Volker Lambach v.
Deutsche Lufthansa AG) og 13. cenrem6pa 2011. roguse.

16 MVmak, moTomy u3sopu npensubajy u ofpehena orpanudema, ykpydyjyhu npasuno fa
OMIOTH CTapuju off 60 royHa CMejy fia JleTe CaMO YKOJMKO Ce Y JIeTauKoj eKMIM Ha-
Masy ¥ muIoT Koju je Mmabu ox 60 roguna. VMako 61 HOTOMa Mepa MpefoCTPOKHOCTI
MOTJIa CyTepyCaTH /ja HaBplIeHNX 60 TO/MHa MOXe fja yTPO3U CMOCOOHOCT 3a 06aB/batbe
IVIOTCKOT 1M031Ba, CyJ je MpOTyMauro MepoiaBHe N3Bope IIpaBa Ha HAYMH fIa IVIOTH
Mmaabu off 65 rofuHa UcIywaBajy usnuke U Ipyre 3axTeBe 3a 6e36eHO 00aB/baKbe II0-
cna (M3APKIBUBOCT, CHATY, KOHIIEHTPALUjy ¥ Aip.), IITO je 6170 TOBO/BHO 3a OMTYKY fia je
munoTuMa JlydTxaHse HeolmpaBjaHO IPeCTao pagHM OfHOC.
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cneme; ob6e3behBame 3aCTyI/BEHOCTY pasININTUX TeHepalyja y ofpeheHoj
PajgHOj CpefyuHM, pajil pa3MeHe MCKYCTaBa M HOBUX MJEja; CTBapame yClIo-
Ba 3a ymakule yyemrhe CTapujux pagHuMKa y TpXumTy paga.'’ To, Hapounro
Bpeqy 3a CIy4ajeBe y KOjUMa je pasMaTpaHO 3Hayeme Koje 3abpaHa cTapo-
CHe JVICKPMMIHALMje MMa y CBeTIY UpeciliaHKka pagHoi ogHoca 3001 1Hi36.
Haepuierva pagHoi eexa. 1o onenn Cypa, IpMMeHa IpaBUIa O OBOM OCHO-
By IIpeCTaHKa PajfjHOT OfHOCA IIPelCTaB/ba pPa3IMYUTO IIOCTyName Ipe-
Ma pajHMIIMMa Ha OCHOBY CTapOCTH, @Iy Ce He MOXKe KBa/IM(PUKOBATH Kao
CTapoCHa JUCKpUMUHaIMja, 6yayhn ga mMa 3a umb ycrocraBbarme paBHO-
Texke u3Mehy pasIMuNTHX COLMjaTHUX, eKOHOMCKUX, IOJIUTUYKUX M IeMO-
rpadckmx 3axTeBa, TaKO fia JONPMHOCU T3B. MeDhyreHepaumjckoj mpasam u
OCTBapUBamy ofpeheHNx IubeBa MONMNTHUKeE 3alONI/baBama (CMambembe He3a-
nocneHocTyt MIamux u ap.).'* OBo TMM TIpe mITO Ce IPEIMETHY OCHOB Tpe-
CTaHKa paJjHOT OfHOCA MO>XKe IIPYMEHUTHU CaMo IOf| YCIIOBOM Jia je 3aImoce-
HY OCTBapMo ofipeheHN MMHUMaMHM CTaX OocuUrypama Koju My obesbebyje
CTULIalbe IIpaBa Ha CTapPOCHY HCHSI/IjY.19 EBponickn cyp mpaspie je, Tako,
3aK/bY4MO Ja K/Iay3yJle IIITaHCKMX KOTEKTVBHUX YTOBOpa O IPeCTaHKy paji-
HOT OffHOCa 3060T HaBplIlea TOAMHA XMBOTA y KojuMa ce Moxe crehu mpa-
BO Ha II€H3Wjy He YCIOCTaB/bajy AMCKPYMUHALN)Y, 3aTO LITO CY AOHETE Kao
leo HAIMOHA/He cTpaTeruje 3a obesbebuBame Behe cTome 3anocineHocTn n
npasuunnje Mehyreneparmjcke pacronene Moryhnocu sa sanocreme.? Tlo
orern Cypa, TETUTVMHOCTY NPeIMEeTHOT IpaBWIa AONPUHOCK ¥ TO IITO je
U3HE[IPEHO y TOCTYIIKYy KOJMEKTMBHOT IIperoBapama, Koju omoryhaBa mak-
e npuiarohaBame paJHONPABHUX HOPMM KOHKPETHMM CUTyalujama u
koMipomuc usMehy mehyco6HO cympoTcTaB/beHMX, IETUTUMHMUX MHTepeca
ApyuITBa (MHTepec fa ce o6e3bene Behe MmoryhHocTu 3a 3anonybaBame Ma-

17 Taxo je, mpumepa pajy, yTBpheHo fa IpaBMIO Ha OCHOBY KOjer Cy IOCTIOBY CTOMATOJIOra
y Hemaukoj 6mnu focTynHu caMo pagHuiyMa MiaahuM o 68 rofyHa Huje caryacHO ca
KOMYHUTapHUM CTaHJaPAJIMa, jep 0Ba CTApOCHA TPaHNIA Huje 61/ ITOCTaB/beHa 3a CBe
CTOMATOTIOTe, KaKO 611 3axTeBasa MoTpeba 3alITuTe 3[paB/ba MalujeHaTa, Beh camo 3a
jenHy onpebeny rpymy cromaromora (cromarornore Koji Cy IIPY>KaIu yCIyre Ha OCHO-
BY YroBOpa 3aK/by4eHOT Ca KacOM 3a 3IPaBCTBEHO OCUTypambe /eHIN. panel dentist, dp.
dentiste conventionné/). Ilpecyna y cmy4dajy C-341/08 (Domnica Petersen v. Berufungsau-
sschuss fiir Zahndrzte fiir den Bezirk Westfalen-Lippe) o 12. janyapa 2010. rogune (Euro-
pean Court reports, 2010, ctp. I-0000).

18  Frédéric Mégret, ,,The human rights of older persons: a growing challenge, Human Rights
Law Review, 6p. 1/2011, ctp. 61.

19 3a aHanM3y ynopegHONpPAaBHMX pellierba O (He)JONMyIITEHOCTH IPeCTaHKa PajHOT OfHO-
ca 360T HaBpIIemha FOAMHA XIMBOTA KOje IIPEeICTaB/bajy YC/IOB 3a Of/Ia3aK y IeH3NUjy BUJ.
Andrew Wood, Marisa Robertson, Dominika Wintersgill, A comparative review of inter-
national approaches to mandatory retirement, Department for Work and Pensions, Lon-
don, 2010.

20 IIpecymay cmyuajy C-411/05 (Palacios de la Villa v. Cortefiel Servicios SA) ox 16. okTo6pa
2007. rogune (European Court reports, 2007, ctp. I-8531).
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IVX) M pajjHMKa CTapujux of 65 ropuHa (MHTepec fa HacTaBe fla pafie, Kako
6u Mot f1a 06e36ene Behe mpuxofe U KacHuje ocTBApYjy Buile TeHsuje).>!

O mpecTaHKy pajHOr OfHOCa 300T HaBplleHma PaJHOT BeKa OIydM-
BaHO je U y cny4ajy Posen6mar (Rosenbladt), xoju ce THIa0 ONpaBIaHOCTU
ayTOMAaTCKOT IIPECTaHKa PaJHOT OIHOCA YMCTaduIle KOja je HaBpLmIa 65 ro-
IIVHA KMBOTA, a XKeJIea je ja HacTaBM Jia pajau, Oyayhu ma ckpoMHa 1eHsnja
Ha Kojy 6M MMaja IpaBo Huje OWIa JOBO/BHA 3a IEHO ¥ M3Jp)KaBaibe
BEHOT fieTeTa ca MHBamupauteToM. Cyp je 3ak/pyunmo ja 3abpaHa cTapo-
CHe IMCKpYMMHALMje HMje HeCIojuBa ca IPeCTaHKOM PajIHOT OffHOca 360r
HaBplllelba FOIMHA JKMBOTA KOje IPeCTaB/bajy YCIOB 3a OJIa3aK y IEH3M)Y,
YaK 1 aKo je U3BecHO fia he cTapocHa IeH3Mja Ha KOjy 3aIllOCTIeH! MM IIPaBo
6utn HegmoBo/pHA. OBO CTOra INTO IIPAaBMIO O IPECTAaHKY YroBopa O pagy
He IOApasyMeBa M ayTOMATCKM OfiJIa3aK 3aIlOCIeHe Yy INeH3Ujy, HUTU bEeHO
HedMHUTMBHO HaNyIITale TPXKUIITA paja, 6yayhu ma, kao TuTymap mpasa
Ha paji, MOXKe Jla HaCcTaBM Ja 3apabyje 3a 5KMBOT Ha OCHOBY HOBOT 3aIIOCTIEha
(KOom HOBOT M/IM IIPETXOTHOT MOCIOfABIIA).

ITpempa 3amTUTy cTapujux pajHMKa Ipate OpojHe mumeMe, mMoryhe
je yountn na mMehyHapopgHe opraHmsaniuje 3a my Be3yjy HajMame /iBa I1/ba.
[TpBu 1M/b THYE Ce IpYMEHe HadesIa jefHaAKOCT! U 3abpaHe JUCKPUMIHAILYje,
Oynyhu fa pasnmkoBame pajHMKa Koje HMje HeONXOHO 360r pasjora mpo-
decnoHanHe HY>)KHOCTI MM JIETUTUMHUX IIV/beBa MOUTUKE 3aIIOLI/baBarba
nospebyje HUXOBO HTOCTOjaHCTBO, a y CIyd4ajy OTPaHMYEHOT HPUCTYIA
TPKUIUTY paja, CyoyaBa PaJlHMKE Ca PU3MKOM CHPOMAIUTBA M COLMjaIHE
uckpydeHocTH. OCHM TOTra, 3alITUTA CTAPMjUX PaJHUKA Tpeba fla opuHece
CaB/IajlaBary HETaTVBHUX MOC/IENNIIA AKTYeTHNX AeMOTpadCKIX KpeTama, a,
Ipe CBera, yCIoCTaB/balby 1 OUyBamby (PUHAHCHjCKE PAaBHOTEXE U OIPXKUBO-
CTM CHCTeMa COLMja/He CUTYPHOCTH.>> Y CpeMIITY 3alITUTe CTApUjuX paji-
HIKa Ce, OTYJ], MOpa Hahy u nuTame OdYyBama BUXOBE pajjHe CIIOCOOHOCTI
¥ MOTMBVCAHOCTH 3a pajj, 4eMy MOXKe JOoIpuHeTH, naMeby ocrasor, n mo-

21  Claire Kilpatrick, ,The Court of Justice and Labour Law in 2010: a new EU Discrimina-
tion Law architecture, Industrial Law Journal, 6p. 3/2011, ctp. 293-294.

22 Ilpecyma y cny4ajy C-45/09 (Gisela Rosenbladt v. Oellerking Gebdudereinigungsgesell-
schaft mbH) op 12. oxto6pa 2010. roguue (European Court reports, 2010, ctp. I-0000).
Cyn je CIMYHO PE30HOBAO U Y CKOPallllboj Ipecynu y caydajy C-141/11 (Torsten Horn-
feldt v. Posten Meddelande AB) on 5. jyna 2012. rofyHe, 3aK/by4MBIIN 1A Ce CTAPOCHA
AUCKpUMIHALIMjA He YCIOCTaB/ba OfpeNOOM ILIBEICKOr 3aKOHA O 3AIUTUTU 3alOC/IeHa
KOjOM je IPOIIIICaHO [Ia 3aII0CTIEHOM MOKe IIPECTaTH PaiHM OHOC CaMO 300T YMIbeHNMIIE
fia je HaBpIIVO 67 TOfVHA XXMBOTA 1 TO, 6e3 y3yMama y 063up BICHHE CTaPOCHE IIeH3Mje
Ha Kojy he pagHuUK rMaTy npaBo, Tj. He3aBJCHO OF YnibeHnne fa he, 36or gyroropumer
pajia ca HeITlyHMM paJJHUM BPEeMEHOM, IIpeIMeTHa COLIMja/IHA IpecTalyja OUTH M3y3eTHO
CKPOMHa.

23 Simonetta Manfredi, Lucy Vickers, ,Retirement and age discrimination: Managing re-
tirement in higher education®, Industrial Law Journal, 6p. 4/2009, ctp. 344-345 u 363.
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ce0OHa 3aIITKTA Y TIOITIeRy 6e30eTHOCTY U 3hpaB/ba Ha pajy, IpaBo Ha JOAAT-
He JlaHe TOIMIIIbEr OIMOPA, oCeOHa 3alITUTa IPMINKOM OTKa3a yroBOpa O
pajly u orpaHn4YaBame HONHOT U MPeKOBPeMeHOT paja (paj caMo y3 MUcaHy
CaI/IaCHOCT cTapujer pagHuka). Ha ogrosapajyhe nonmutnyke u 3akoHoziaBHe
Mepe MOpajy ce HaJoBe3aTy 1 Mepe Koje he mpenysumMaTu conujanuy mapTHe-
pu, Y IM/by pasBMjama KyIType aKTMBHOT CTapema U CIpeyaBama CTapOCHe
muckpumuHanyje. Vnak, oe Mepe Tpeba mpuMemuBaTy onpes3Ho, 6yayhn
fla TIOCTOj) OIIACHOCT Jja Ce MOACTHILIAbe CTAPUjMX /IuIia fa OyAy aKTUBHUja
MOXKe pasyMeT! U Kao IO3UB 3a Cy>KaBame HIXOBE 3aIUTUTE Y OKBUPY CH-
CTeMa CoIMjalHe CUTYPHOCTU. TakBO Tymademe YMHM Ce HENPUXBAT/BUBIM,
360r 4yera ce PUINKOM crpoBobema pedopMu MEH3MjCKOT CHCTeMa, CUCTe-
Ma 3aIol/baBarba I CYCTEMa PAJHIX OfHOCA MOPAjy YBaXXNUTI ITOTpebe coux
ipytia ciliapujux nuya, yKpydyjyhu MHOroOpojHy IpyIly Iuia of KOjux Huje
pearHoO OYeKMBATU Jia Pajie ¥ HAKOH HaBpIIeHe 65. TOAMHE KMBOTA, KA0 1
JIMITa KOja HUCY Y TIPVTUII J]a OCTBape JOBO/bHA COIMjaTHA aBamba. >t

24  Parliamentary Assembly of the Council of Europe Resolution 1793 (2011) Promoting ac-
tive ageing: capitalising on older people’s working potential, ctas 4.

144



ITPIKA3U

mp /lyka BPEHECE/IOBIT'h

Hosa u Ba)KHa KibUra 0 jallaHCKOM NPUBPETHOM IpPaBy
u npasBHoj Kyntypu: Handbuch Japanisches Handels- und
Wirtschaftsrecht, npupegumm: Harald Baum u Moritz Bilz;
Carl Heymanns Verlag 2011, LXXIV + 1726 ctp.

Y Hemaukoj je mpoliie TofMHe M3allao ONIIMpaH IPUPYYHUK, IUjI je
IJIaBHM LWb [1a TIPY>KM YBUJ, M OJIAKILA YNTAOLMIMA CHA/IAXKEhe Y jallaHCKOM,
KaKo IIPUBPEJHOM, TaKO ¥ IPaBHOM XMBOTY yorurre. Ho, kako nsmehy Ha-
HIer ¥ jallaHCKOT IIPAaBHOT MOPETKA IIOCTOje 3Ha4YajHa KYITYyPHO-UCTOPUjCKa
U CTPYKTYpa/Ha IIOfyfapama, yBepeH caM fa O oBa KmiNUra Moria o6mru
MHTEepeCaHTHA He CcaMO HAlIMM IpUBPESHMLVMA ¥ YMHOBHUIMMA MUHN-
CTapCTBa MHOCTPAHMX IIOC/IOBA KOjy Ce M3 MOCTOBHMX U CIY>KOEHUX pas-
JIora MHTEpecyjy 3a jallaHCKO IPaBO — TaKaB YMTajal] he ce BepOBaTHO M
ppyradnmje cHahu —, Beh HapounTo 3a Hally IpaBHY HayKYy, U IIOCEOHO HAYKy
IPUBPEIHOT IIpaBa Koja 0¥ Off M3BeCHMX Nopehema ca jalaHCKMM IIpUIMKa-
Ma MOIJIa MMaTy KOPUCTHL.

IIITo je jenHa oBako 0361/bHA M OOMMHA KIbWTa, Ha 6€3MaJIo IBe X1bajle
cTpaHa, n3anyra y Hemaukoj Hije HMKaKBO u3HeHahemwe 1 cmy4yajHOCT. Yipa-
BO je 2010. ropuue, npep, caM u3nasak IIpupy4yHuka, HeMadka afiBOKaTCKa
KaH1enapuja Sonderhoff & Einsel mpocnaBuia CTOTY TOAVIIBALYY TIOCTIOBaba
y Toxujy. Ocum Te u gpyrux KaHnenapuja, y Hemaukoj ce jamancko mpaBo
TPaiIMI[MOHATHO IIPOyYaBa MHCTUTYLVIOHAIN30BAHO: HA YHUBEP3UTETIMA 1
y Max Planck nuCTUTYTY 3a yropenHo 1 MehyHapogHO IpUBATHO HpPaBo y
Xamoypry. Taj ViHCTUTYT ypenno je HapounT pecdepaT 3a jallaHCKO IPaBo,
41jU je AMPEKTOP YIpaBo jenaH of npupehusaua [Ipupyunuka npod. Harald
Baum. [Ipyru je npupebusau npod. Moritz Bilz, xoju Ha [TpaBHOM daxynTe-
Ty y ®paHKypTy pefoBHO Ap>KM IpefaBamba U3 jallaHCKOT IpaBa. PefoBHO
y Hemauxkoj n3nasu u yaconuc koju je mocBeheH MCK/bY4IMBO jallaHCKOM IIpa-
BY: Zeitschrift fiir Japanisches Recht.
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IMPUKA3N IIpaBo u mpuspena

1. IIpupy4YHMK ¥ KOHTEKCT jallaHCKOT IpaBa

JamaHcko je NMpaBO HAallMM IPAaBHMLMMA YITIABHOM Be/IMKa HeIo-
3HAHMUIA, IITO je ITeTa jep m3Mely jamaHCKOr MpaBHOT IOpeTKa M Hamler
H0CTOje 6pojHa rOTOBO Kypyo3Ha Iofyaapama. IlocToju moayiue jenaH ysak
KPYT HAIllX ayTOPa KOjI CY MICA/IN O jallaHCKOM IIPaBy, a/l HEMa TOBOpa Jia
je O3HaBame NPaBHMX NPWINKA Y JanaHy HeKu omuty tonoc Meby Hammm
IpaBHULIMIMA.

Jlo mpyre nmonoBuHe 19. Beka jalnaHCKO je IPYLITBO OM/I0 3aTBOPEHO 1
YIJIaBHOM JIMILIEHO CBAaKaKBUX CTpaHMX yrunaja. ¥ ciuegehem Meuju/Meuhu-
Iepuony, y Apyroj MonoBuHM 19. Beka, JamaH je oTBOpMO BpaTa 3a 3amaj-
He IpUBPENHE U KYITypHE yTulaje. ¥ TOM LMKIYCY [JOLLIO je JO MacOBHE
pelieniyje eBpOINCKOT, IpBO (PAHITYCKOL, @ 3aTUM M HEMAYKOT KOHIIeNTa
IIPaBHOI IIOpeTKa ¥ MPaBHMUX MHCTUTYTA. AN Ta peleniyja, nabome, Huje
MorIa fja u36puiie HacmeheHN HAYMH MULIbEbA U IPABHOT onxohema, 360r
Jera Cy ce y JamaHy pasBuie 6pojHe KyATypHOIpaBHe CrienudIIHOCTH Koje
ce Mory cabpary Iofi ofpenHuny upasroi gyanusma (y Ilpupyunuxy, § 1).

Taj mpaBHM [yanyusaM UCTOT je KapaKTepa Kao ¥ IpaBHU Ayaausam y
Cp6uju, mro Huje cnydajHocT Beh mocmenuIa CIMYHOT MCTOPMjCKOT KOHTEK-
CTa, y KoMe Cy OpojHe ypenbe u pellera 13 CTPAHOL, IIOIIABUTO HEMAYKO-
ayCTPUjCKOT IIpaBa, Ipey3MMaHe He ¢ 003MpOM Ha HAPOUUTH CMIUCAO KOjU
uMajy y norneny ypebemwa ppymrsennx ogHoca y Hemaukoj mnn Aycrpuju,
Beh kKao HeKakBY OOMUIV U MOZENN YMjUM yCBajameM ce ToOO0Xe Herocpes-
HO MofiepHM3Yje ApymTBo. Kako camy mpaBHM OOMMIM KOjU Cy YBelleHH, Y
CTBApHOCTM Y MHOTMM C/Iy4ajeBMMa HUKAKO HJCY OATOBapaau APYLITBEHUM
noTpe6amMa ¥ ONpaBHAHMM J[PYLITBEHUM CXBaTamlMa, TO Ce U y Jamany,
THOJIjefHaKO Kao M KOJ Hac, IPXKM Jja je HeKM OOJIMK CpaMoTe, IpeTepuBama
VIV IIVKaHe Kaja ce jefHa CTpaHa y YTOBOPHOM OHOCY 0Opatu Cyny pagu
OfiCTpamema IMPAaBHUX HeJOyMuIlla U 3amrute npasa (ym. y Ilpupyuynuxy,
§ 1, 27-36).

VIHTepecaHTHO je M IOCMATpaTy KaKo ceé YCTaBHM OfHOCHO Bpxos-
HU Cy[ y Ja/eKOM JamaHy, yIpaBo 300r yIOpeaMBOI KOHTEKCTa IpaBHe
penlenuuje 1 AyanusMa, Ha MCTM HauMH He MeIlla ¥ CBOj I0Cao Kao 1 Hall
YcTaBHY CyJI, ¥ YIIpaBO Ha CIMYaH HA4YMH IOB/ahyje MoMMTUIKkmuM cTpyjama
Kao LITO TO YMHU UM Hall CyA. JHauajHa MOAyZHapama MOCTOje U Y OfHOCY
IpeMa YroBopuMa, Ifie ce IMCMEHM M YOIIITe CBAaKU AYTrOpOYHM 06/m-
Il yTOBOpama Ha KaTeropujaTHOM IUIaHy c/1abo IjeHe U IOLITYjy. YMecTo
TOTa y NMPBOM IUIaHy CTOjM TNYHU OffHOC Meb)y yroBapaunma; jefHO HauenHO
HacTojame Jla ce 3ajeflHNYKM BpIIM HEKU I10CA0 CTaB/ba Ce M3HAJ C/IOBA U
ofipeiéM yTaHaYeHNUX yroBOpa.

1 Tex je HemaBHO M3auya kmwura mpod. Hyposuha u npod. /busane Mapkosuh, Koja
mpefaje jamaHcku jesuk Ha ®uonomkoM ¢aynrery y Beorpany: Pagomup Byposuh,
Jbupana Mapkosuh, ITpasHu cuciiiem Jaiiana, beorpan 2011.
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HapounTom akajieMcKOM OKBUPY Yy KOMe je HacTao, IIpmpydyHmx
AYyTYje ¥ MeTOMOJIOIIKY yTeMe/beHOCT 110 K0joj ce MICTHYe. YIOpeTHOIIpaBHa
a"ammsa y [Ipupy4unuky Huje cxBaheHa Kao ancTpakTHO nopebemwe ompen-
6u, Beh ka0 QyHKIMOHAIHO, KYITYPHO OCET/BUBO CarjiefiaBarbe IpOInca y
KOHTEKCTY IIPaBHOT XXMBOTA U CMUC/IA KOjI MM jallaHCKe crenuduke Aajy
(§ 1, 4-5). Taj mpaBHOMETOROOIIKY KOHIIEIIT I0BeMieH je, Beh mpema mpep-
MeTy NPUPYYHMKA, U y Be3y Ca HOBMjMM HACTOjambyMa y €KOHOMMjU [ia ce
OCHUM IIOCTaBKV pasyMHOT u30opa paspajie U MpU3HAjy KYATYPHU U MHCTU-
TyLMOHa/IHYU obpacuy npuBpenHor xusota (§ 1, 6). Ca gpyre cTpaHe, Ben-
Ky Opoj u3narama je y CKJIafy ca HeMayKoM IIPaBHOM TPafiuIMjOM OBefieH
o HMBOA Koju oMoryhaBa unTaony na y Hajsehoj Mepu ImpakTuyHoO carnena
IIpaBHe KapaKTepUCTUKE U JOMET II0jef[HAYHOT CTy4aja Off KOra, MO>KeOuTHu,
TIO/Ia3M.

ITpupy4HuK je TEMaTCKV IOfE/beH Y 32 IOIIaB/ba, IPY Y€MY MOCTIeba
7iBa IOI/IaB/ba 00yXBaTajy HEMAUKO-jallaHCKY PeYHUK HajBXHMjUX IPaBHUX
TepPMIHA ¥ HEMauKo-eHITIecKy 6ubnmorpadujy usfama o jaaHCKOM IIpaBy.
ITpBo M Apyro mOINaB/be KIbUTe Caipyke OCHOBHE IOJaTKe O MCTOPUjM U Ka-
PaKTepUCTUKAMa jallaHCKOT IPABHOT IOPETKA Ka0 M O MHCTUTYIMOHATHOM
OKBUpY jamaHckor mpasa. [Toceban 3Hauaj mar je mpaBHuM npodecujama u
IIKOJIOBamY NpaBHMKa (§ 2, 45-83).

HaxkoH myror paTHor crama, JamaH je mamehy 1603. u 1868. rogune
HNONMUTUYKM KOHCONMNUIOBAH. Y TOM IEpUOMY HapOuuTe NMKTAType IpaHuIle
Jamana 611e Cy XepMeTHYKM 3aTBOPEHE 3a CTpaHe YTHIaje, ca YMMe ce TIOfTy-
Hapa 1 YiibeHNIIa a Cce JalaH y3Makao Taja npeosnabyjyhum komonujamaum
yTuiajuma y octatky ncroune Asuje. Jlo cpenune 19. Beka Braganm cy ¢dey-
JamHU OFHOCH. Y TOM IEPMOAY pasBM/Ia Cé HapO4YMTA IPaBHA CBECT, 4ja
je jemHa O IIIABHMX KapaKTepuCTMKa O6mia ja cy mpaBHM criopoBu Meby
THOjeiHLIMMA Ap>KaHM 3a 3aBajly ¥ MOPAIHO IOCpHyhe 1 fa ce BIacT, OCUM
M3y3eTHO, HY Ha KOjU Ha4MH y Te cropose Huje Memana (§ 1, 9). 3a pasmu-
Ky Of] eBPOIICKMX [IpYINTaBa Koja Cy CTajaja Iof YTUIajeM PUMCKOT IIPaBa,
I/ie je IIpaBo YIIpaBO IIpe CBera CXBaTaHO Kao MOpefiak IpaBor pacyhuBama
opHOCca Meby /pyayMa, oT/Ie je y JamaHy IIpaBoO IOjMOBHO OM/I0 OrpaHMYEHO
Ha ypeni6e 1 Hapenbe HajBuUILe BIACTHL.

Ilon BojuoMm mpucunom Cjegumennx AMepudkux [pkasa, Jaman je
1853. roguHe OTBOpPMO JIyKe M 00aBe3ao ce HEMOBO/BHUM OuIaTepasHuM
yroBopuma ga he crpanuymMa o6e3benuTy HapoO4YNUTe TPrOBUHCKE ¥ JIMYHE
nosnactuue. Tu cy morabaju y Jamany cxBaheHm xao BemMKO HOHVDKEHe
TaKo jfia je 1868. romuHe CBPrHyTa BUIIEBEKOBHA AMKTATOPCKA BIACT (IIO-
TYHAaT) ¥ IOHOBO YCIIOCTaB/beHa BPXOBHA JApKaBHA BacT wmapa (§ 1, 12).
Y HapjonazeheM HOBOM Ilepyofy pasBU/IO Ce yBepeme Jia je 3a BOjHY caMo-
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CTaJIHOCT 3eM/b€ HEOINXO[Ha CHa)KHa IIPMBPEJa, a Jla je IPUBPESHN Halpe-
mak Moryh camo ako ce 3aBefie U IIPaBHU CUCTeM KOjU je Y IPYTUM 3eM/baMa
IIPOIIPATHO €KOHOMCKO ycmmmbame. Ha Toj mpemucn y Janmany je ormoderna He
caMo IIMPOKa 3aKOHOJABHA pelleNliMja CTPaHMX NIPABHUX pellema, Beh je n
BeTMKM OpOj MIafiuX JammaHala 1oc/iaT Ha CTyAMje Y MHOCTPAHCTBO.

Y npBOM BpeMeHy peleniuje, IoceOHa je Makma MOK/TambaHa (paH-
IIyCKOM IIpaBYy, aim T3B. Crapy rpabhancku sakonuk n3 1890. ronmue, xoju je
Mame-BIIIe CTajao y (QpaHIYCKOj TpafuLMjy, HUKAJ HUje CTYIMO Ha CHa-
Ty. YMecTo TOra, IIpeoB/Iafiajio je yBepeme Aa ce Tpeba HaCTOHUTM Ha Taja
HajMOJIEpHUjy KOAMMKAIMjy — Ha HalpTe HeMadkor IpabaHckor sakoHm-
ka. Ha TOj OCHOBU je, y3 ONIIMPHO NpeUCIUTHBaEke U MpaBHO mopeheme
uspaben jamancku Ipahancku sakonuk us 1896. roguue, Tako3Bauu MuHIIO,
Koju u saHac Baxu (§ 1, 16-20).

IIpuBpenno mpaso 6mio je npBo ypeheHo 13B. CTapuMm TpProBaykum
3aKOHMKOM, KOju je Baxk1o of 1893. o 1899. Taj je 3akoHMK IIpeMa pacrofie-
mu rpabe onoHamao GpaHIfyCKy TpaguIjy, a/m Cy My ce ofipefide yI/TaBHOM
oc/amazie Ha HeMayka pelera. HoBu Tpropadku 3aKoHMK CTYIMO je 3aTUM
Ha cHary 1899. ropnHe, a MHTepeCaHTHO je fia je HaMepHO OO OC/IOBEH Ha
HEKa CTapMja HeMadKa pellerha, 3aTO IITO Cy jalaHCKM MPaBHULM JIPXKajn
Jla je HeMadKy TProBadKM 3aKOHMK M3 1897. rofyHe M cyBuIlle MOJEPaH 3a
jamancke mpumke. Taj je ,HoBu 3akoHMK“ 0CTao y JamaHy KOHIIENTYaaHO
HemsMemeH cBe 1o 2005. rogyHe Kaja Cy oOnMMIM IMpUBPESHMX ApPYLITaBa
ypebenn y 3ace6nom ,,3akony o mpymreuma’. (§ 1, 22).

Hakon [Ipyror cBeTckor para, Ioj yTHIajeM CaBe3HMYKO-aMepUUKe
yIpaBe, jallaHCKO IIPABO j€ Y M3BECHMM CETMEHTMMA, a HapO4YUTO Y IIOIJIe-
Iy yCTaBa, U YIpaBo y HOIVIeAy IIpaBa IpUBPESHMX APYIITaBa IPUOIVKEHO
aMepu4koM mpasy (§ 1, 23). JamaHcky 3aKOHOAABALL TPAANILIMOHAIHO JOHOCU
OJUIyKe Ha INMPOKOj YIIOPESHOIIPAaBHOj OCHOBM, TAKO fa je modes of 80-ux
rogyHa 20. BeKa IpUMeTaH M yTUIAj eBPOIICKOT KOMYHUTapHOT mpasa (§ 1,
25). Y npBoM peply Kao IpyMMepy TOT HajHOBUjeT yTHI[aja MOTY Ce HaBeCTU
IpONMNUCY O 3aLITUTU HOTpPOLIaYa ¥ Npommucu Koju ypebyjy oarosoproct
Ipou3Bohava cTBapy ca HEJOCTATKOM.

3a pa3sBoj YUTABOI jallaHCKOT IIPABHOT CUCTeMa IOCeOHO je 3HavyajHa
IpMBpeHA Kpy3a Koja je 3axBaTuia JamaH Ha Kpajy 20. Beka. Ta je xpusa
Omta MOBOA ¥ MOACTMIIAj AP>KAaBYU Ja CIpoBefe OpojHe mpaBocynHe pedop-
Mme. Ha 0cHOBM pasHUX COLMOTOIIKOIPABHYUX ONTaXKaba M HEIIOCPEJHUX YBI-
Jla HaCTOjM Ce Jja ce Y JallaHy 3aBefie IpaBHa Ip)KaBa y MaTepyjaTHOM CMIC-
ny. Caset 3a peopMy IpaBHOT cucTeMa oBaKo je 2010. romyuHe MoeHTUpPao
ey CTBap:

»How must the various mechanisms comprising the justice system
and the legal profession, which serves as the bearer of that system, be
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reformed so as to transform the spirit of the law and the rule of law
into the “flesh and blood" of Japan? In other words, how should those
mechanisms and the legal profession be reformed so as to make the
law (order), which serves as the core of freedom and fairness on which
‘our country’ should be based, broadly penetrate the entire state an all
of society and become alive in the people’s daily life?“ (y IIpupyunuxy
§ 1, 46).

2. Ilpernep cagpxaja IlpupyyHnka mo rraBama

[Tpupy4YHUK je OCMUIIUBbEH KA0 KIUTa O IIPUBPELHOM I ,,eKOHOMCKOM
OfiH. jaBHOM IIPMBPEJHOM IIPaBY, a/Ii Y CYLITHHN Cafp>K/ M3/Iarama O CBUM
IpaBHOBAJIEHTHMM CUTyalljaMa Koje Cy OMTHe 3a IOC/OBame y JamaHy.
OcuM HaBeleHMX IIOIVIaB/ba Ha MOYETKY ¥ Kpajy KibUre, Cp>K MpUPYYHMKA
uyyHe cnenehe TemMarcke nenmmye:

V3naramwe mounmbe ca MpaBOM IpMBpenHMX Apyutasa (§ 3), Hamrta
ce 3aTVM HaJloBe3yje YBOJ y IPUBPEIHO IPaBO, ca MOCEOHUM U3/IaramuMa
0 Kymompopaju, obesbebemy, ob6mmiuMa 3acTymama, NpeBo3y pobe u
cxragumresy (§ 4). Oyrorogummu apsokat y Tokujy Jorn Westhoff cku-
IVpao je yoOuyajaH TOK ITOCTIOBama MHBECTUTOPA KOju yaaxy y Jaman (§
5). Cnepehnu 610k mocBeheH je TPXKMINTY KammTana ¥ OrpaHMYEIbYIMA KOJ
Ipey3MMama IpUBpeNHUX ApymTasa (§ 6, 7).

3aTuM crefie M3Marama O MpaBy ocurypama (§ 8); o pagHOM mpa-
BY, CCTEMY COLIMjajIHe 3aIITHUTE M YCIOBMMA 3allOl/baBama 1 MOCIOBaba
cTpaHua y Jamany (§ 9); o onmTuM ycTaHoBaMa yroBopHor mpasa (§ 10) u
OIIIITYM YC/IOBMMa ITocIoBama (§ 11); o mpaBy HaKHa/e IITeTe ¥ OATOBOPHO-
cTu npomsBobava 3a cTBapu ca HefgocTaTtkoM (§ 12); 0 3amITUTH MOTpOIIaYa
(§ 13); o peamuuM u muaHUM 06e36ehemuma (§ 14, 15); 0 HETOKPETHOCTH-
Ma, KyIIOBMHM ¥ VM3HAjM/bUBAly MOCIOBHMX MPOCTOPMjA U jaBHOIPABHUM
oppenbama o usrpagmy (S 16); 0 3aITUTY KOHKYpPeHIIMje ¥ OTpaHNYebIMa
TP>KUIIHOT HacTyIama (§ 17, 18); o samTuTn VIHTEJIEKTya/lIHe CBOjVHE S
19-23); o nopeckoM mpaBy (§ 24) n kwUroBopcTBy (§ 25); 0 MehyHapogHoM
IIPUBAaTHOM IIpaBy (§ 26); 0 mapHNUIIMN, U3BPIIEHY VM IPUBPEMEHUM MepaMma (§
27); 0 mopaBHamwYy, Megujanyju u apoburpaxu (§ 28); o cTe4ajHOM MOCTYIKY
(§ 29); 0 KMPUBUYHOIIPABHMUM MepaMa Cy30Mjarmba MPUBPEJHOT KPYMUHAIN-
teTa (§ 30); 0 XKMBOTHOj CpeAMHY U BeHoj 3amTuty (§ 31).
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YIIYTCTBO 3A AYTOPE

Ynanak He 61 Tpebasno ga 6yme ny>xu of 16 ctpaHa of 28 penosa ca 66
3HAKOBa y pexy, ofHOCHO 28.800 3HaKOBa, (1)OHT Times New Roman 12.

YraHak Ha CPIICKOM je3MKy Tpeba ma 6yme mucaH hupummmom, ocum
CTPAaHMX pe4yl U pedyy Ha JaTMHCKOM je3UKY, Koje ce MUY JIATUHUIIOM U
Kyp3nBOM (KOCI/IM CJ10BMMa, OOJHOCHO I/ITaTII/IK).

UYnanak Mopa fa Ha IOYETKY Cafip>KU pe3lMe, Ca OCHOBHOM CaJpKu-
HOM M pe3y/nTaTuMa pajia, Kao U K/by4yHe Peult Ha CPIICKOM je3UKY, a Ha Kpajy
Takobe pesuMe 1 K/by4He peuy Ha eHITIECKOM je3auKy. Pesume mMoxe fja mma
HajBuIIe 15 pefoBa, HOK K/byYHUX peun MoKe fa Oyze HajBuILe cefaM.

Hacnos unaHka ce muile Ha CpefVHU, BeIUKMUM ciaoBuMa. Hacmosu
YHyTap WIaHKa MOpajy fa umajy cinenehn ¢popmar.

1) IIpsu Huso Hacnoséa — Ha CpefVHY; HyMepauuja: puMcKu 6poj (HIp.
L, II, III, uTA.); IpBO C/IOBO BENMKO, @ OCTajIa Maja.

2) [pyiu Huéo Hacnosa — ca jeBe CTpaHe; HyMepaluja: apancku 6poj
ca taukoM (Hmp. 1., 2., 3., UTA.); IPBO CIOBO BEIMKO, a OCTana
Masa.

3) Tpehu nueo Hacnoséa — ca jeBe CTpaHe; Kyp3uB (Koca CI0Ba, UTa-
JIMK); HyMepaluja: Majo ClI0BO a30yke ca 3aTBOPEHOM 3arpajioM
(Hmp. a), 6), B), UTA.); IIPBO C/IOBO BEJIMKO, a OCTa/A Maja.

4) Yemmepitiu HUBO HACTO6a4 — Ca JIeBe CTPaHe; HyMepalyja: aparcKu
6poj ca 3arBopeHOM 3arpagoMm (Hmp. 1), 2), 3), UTA.); IPBO CIOBO
BE/IMKO, a OCTajIa Maja.
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Ipumep:

I Ilojam
1. TepmunOnIOIrMja
a) Tepmunonoiuja y yiiopegHom apasy

1) Hemauko mpaso

YaHak ce Ipefaje y eleKTPOHCKOM OO/IMKY.
Pepakiuja yacomuca sajpkaBa IpaBo Jla Y4IaHAK IPUIATOAY jelMH-

CTBEHMM CTaHJApAUMa ypehuBama M MpaBOMMCHUM IIPAaBUINMa CPIICKOT U
€HITIECKOT je3VKa.

1.
a)

6)

B)

ITPABUIA ODUTUPAILA

Kmure

Kmure ce nutupajy Ha cnefehn Haums:
uMe ayTopa, IIpe3uMe ayTopa, HAac/IoB Jiefla HaBefleH Kyp3MBOM, €BEHTY-
a7mHO pemHM 6pOj M3Tama, MeCTO VM3Jama, TOIMHA U3Jama, ckpaheHnia
cTp., 6poj cTpaHe.
IIpumep: Mupko Bacumesnh, Tpiosurcko tipaso, 9. uspame, beorpap,
2006, cTp. 100.
Roy Goode, Commercial Law,
429.

3™ edition, London, 2004, ctp.

Kaga ce nyuTmpa kmura Bulle ayTopa, HBJMXOBA MMeHA M IIpe3MMeHa ce

pasfBajajy 3ape3oM.

IIpumep: parmma CnujerraeBnh, Cnobopan Crnacuh, Komenitiap 3akona
o ciieuajHom ociiyixy, beorpan, 2006, cTp. 67.
Hubert de Vauplane, Jean-Pierre Bornet, Droit des marchés
financiers, 3° édition, Paris, 2001, ctp. 243.

Kmura kojy je HeKo /ulie IpUPeAIO Kao yPeIHNUK Ce LUTUPA TaKO LITO
Ce HaKOH IeTOBOT MIMEHA U IIpe3UMeHa y 3arpajyl HaBOAY O3HAKA ,ypen-
HUK" i ckpahennna ,,yp.“, ofHOCHO oxrosapajyha o3Haka Ha je3uKy Ha
KOM je Kibura o6jaB/beHa.
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r)

1)

a)

6)

IIpumep: Mupko BacupeBnh (ypepHux), Axyuonapcka gpywiiéa, bepse
u axuuje, beorpan, 2006, cTp. 27.
Fidelis Oditah (editor), The Future for the Global Securities Mar-
ket, Oxford, 1996, ctp. 74.
Heinz-Dieter Assmann, Rolf A. Schiitze (Hrsg.), Handbuch des
Kapitalanlagerechts, Miinchen, 1990, ctp. 55.

Kaga ce nmrupa jemna kmura oppebeHor ayropa, Kop IOHOB/BEHOT
LUTHUpalka Ce HaBOIU IPBO CIOBO MMEHAa Ca TauKOM U Ipe3VMe, HAaKOH
yera ce fiofaje ckpaheHuIa Has. geso Kyp3uBoM, IIOTOM CTP. U 6poj cTpa-
He.
IIpumep: M. Bacumesuh, nas. geno, ctp. 102.

R. Goode, Has. geno, cTp. 431.

Kana C€ JUTHpa BUIIE KIbUIa JVICTOT ayTOpa, KOJ IOHOB/bEHOI IMUTMIpakha

ce HaBOfM IIPBO CTIOBO MIMEHA Ca TA4KOM U IIpe3uMe, HAaKOH 4era ce Ha-
BOJM IIYH HAaC/IOB KIbJTIe Kyp3UBOM, IOTOM CTP. 11 OpOj cTpaHe.

IIpumep: H. JoBanosuh, Emucuja spegrocHux aanupa, ctp. 107.

. Unanmm

YnaHum ce untupajy Ha cnegehy Haumh:

MMe ayTopa, IIpe3uMe ayTopa, OTBOPEH) HABOJZHUIIM, Ha3MB WIAHKA, 3a-

TBOPEHV HaBOJHMIY, Ha3MB YacOINca Kyp3UBOM, OpOj 1 TOfIMHA M3/atba,

ckpahennuna ctp., 6poj cTpase.

IIpumep: 3opan Apcuh, ,Ydemrhe y CKyHNIITMHUM aKIMOHApCKOT Apy-
wrBa‘, IIpaso u tpuspega, 6p. 1-4/2005, ctp. 23.

Klaus J. Hopt, ,,Aktionérskreis und Vorstandsneutralitit®, Zeit-
schrift fiir Unternehmens— und Gesellschaftsrecht, Nr. 4/1993,
cTp. 535.

Kaga ce umtupa 4iaHak BMIIE ayTOpa, HIXOBA MMEHA U IIpe3VMeHa ce

pasnBajajy 3apesom.

IIpumep: bouiko >Kmekosuh, Karapuna Bemwosuh, ,Ksamuter xopmo-
PaTMBHOL yIIpaB/baba U TP>KUIITE KOPIIOPaTMBHE KOHTPOJIE Y
ycnosuMa tpansunuje’, Ilpaso u dpuspega, 6p. 1-4/2005, ctp.
43.

Michael C. Jensen, William H. Meckling, ,Theory of the Firm:
Managerial Behavior, Agency Costs and Ownership Stucture®,
Journal of Financial Economics, Vol. 3, 1976, ctp. 307.
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B)

r)

1)

Kama ce murmpa jemaH wraHak ofpebheHor ayTopa, KOJ ITOHOB/BEHOT
LUTHpAalka Ce HAaBOAY IPBO CIOBO MMEHA Ca TAuKOM U IIpe3)Me, HAKOH
Jera ce fopaje ckpaheHmna Has. unanax KypsuBOM, IIOTOM CTP. U Opoj
CTpaHe.

IIpumep: B. Pagosuh, Has. unanak, ctp. 164.

Kapa ce nutypa Bulle YiaHaKa MCTOT ayTOPa, KOJ IIOHOB/bEHOT UTUPaba
Ce HaBOAM NPBO CI0BO MMEHA Ca TAaYKOM M Ipe3VMe, OTBOPEHM HaBOAHU-
V1, IIYH HaC/IOB WIAHKA, 3aTBOPEHV HaBOJHMIIY, IOTOM CTp. 1 6poj cTpa-
He.

IIpumep: B. Pagosuh, ,,Crevajun ucrmatau pefosu’, cTp. 184.

Pan, omHOCHO YmaHak 06jaB/beH Y OKBUPY 300pHMKA paZoBa MM KIBUTE,
KOjy je HeKO IpyTO JINLie IPUPEUIO Kao yPeaHNUK, ce INTUpa Ha cnefehn
Ha4MH:

MMe ayTopa, IIpe3uMe ayTopa, OTBOPEH) HABOJHUIIM, Ha3UB WIAHKA, 3a-
TBOPEHY HaBOJHMIY, O3HAKA ,,V:", IMe YpefHIKa, Ipe3uMe YpefHIKa, Ha-
3uB 300pHMKA PafioBa, OFHOCHO KIbUTe, €BEHTYATHO peqHM OpOj 13aamba,
MeCTO U3[iama, FOfiMHa M3ama, ckpahennuna ,,ctp.”, 6poj cTpaHe.

IIpumep: Hebojiia JoBanosuh, ,OTBapame U 3aTBaparme IPUBPELHUX
npymraBa‘, y: Mupko Bacwmpesuh (ypepumk), Axyuonapcka
gpywiniea, 6epse u akyuje, beorpam, 2006, ctp. 307.

3. IIponucn

a)

6)

[Tpomucu ce uuTMpajy Ha cnegehn HaumH:

IyH Ha3}uB IIPONNCA, OTBOPEHA 3arpajia, IMIACUIO y KOME je IIPOINC

06jaB/beH Kyp3MBOM, OpoOj Ilacuiaa 1 rofgyHa o6jaB/buBama, 3aTBOPEHA

3arpafia, ckpahenna 4., CT., Tad., OFTHOCHO Tap. u 6poj oxpernode.

IIpumep: 3axkon o npuBpenuHuM apyiursuma (Cnyxbenu inacnux PC, 6p.
125/2004), un. 15.

Axo he HaBefieHV 3aKOH IIOHOBO OMTY LIUTHUPAH Y Pajy, IPYINKOM IIPBOT

nUTHpama ce Mocie Opoja rmacwma U ropuHe o6jaB/bUBamba HABOIU

ckpahenniia nogp xojom he ce mpomnuc fape nojap/pUBATH.

IIpumep: 3aKkoH O perucTpanuju NpuBpenHux cybjexara (Crymbenu inac-
Hux PC, 6p. 55/2004 n 61/2005; game y ¢pycHorama: 3PIIC), wi.
3cr 1.
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B)

hi9)

b)

YaH, cTaB U TavyKa [poINca O3Ha4YaBa ce ckpaheHumama 4., CT. ¥ Tad., a
naparpad ckpahenniiom map.
Ipumep: 4n. 24 ct. 1 Tav. 5 win map. 14.

[TpunnKoM IIOHOB/BEHOT LIUTUPaba ofpeheHor mpomca HaBOAY Ce BeroB
IIyH Ha3uB, OGHOCHO CKpaheHMIa yBefjeHa IPWINKOM HPBOT LIUTHPAh,
ckpahenuna 4., ct., Ta4y. win nap. u 6poj oppende.

ITpumep: 3aKOH O MPUBPESHNM APYLITBUMA, L. 7.
3PIIC, 4. 25.

ITponvcy Ha CTpaHOM jesUKy ce IIMTHUPajy Ha ciaefehn Haumh:

IYH Ha3MB IPOINNCA IpeBeleH Ha CPICKM jesVK, FOAMHA 00jaB/blBalba,
OJIHOCHO YCBajaiba, OTBOPEHA 3arpajia, IyH Ha3MB IPOINCA Ha OPUTMHAI-
HOM je3MKy Kyp3MBOM, eBeHTYaTHO cKpaheHnIja oy xojom he ce mpomuc
lla/be II0jaB/bUBATH, 3aTBOPEHA 3arpaja, ckpaheHuma Wi, CT., Tad. Win
nap. u 6poj oxpenbe.
IIpumep: Hemauku Tproauky 3akoHMK u3 1897. rogmue (Handelsgesetz-
buch), map. 29.
o6purancku Kommanmjckm 3akon us 2006. ropyuue (Companies
Act; nampe y ¢pycHorama: CA), 4. 67.

IIpommcy EBporncke yHuje ce nuTupajy Ha HauuH npommucal Ilpupyunn-
KOM 3a IpeBobeme npaBHUX akaTa EBporncke yHuje 3 2009. ropnte, Koju
je moctymaH Ha cajty Kanuenapuje Brage Peny6nke Cp6uje 3a eBporicke
uHTeTpanuje (Www.seio.gov.rs).

4. Issopu ca VInTepHera

a)

6)

MsBopu ca VHTepHeTa ce nutupajy Ha cinegehn HaumH:

¥IMe M IIpesyMe ayTopa, OMHOCHO OpraHusaluje Koja je IpUIIpeMuIa

TEKCT, Ha3UB TEKCTa, €BEHTYa/HO MeCTO 1 TOfYHA 00jaB/biBamba, O3HAKA

»BOCTYIIHO Ha ajpecu:‘, agpeca VIHTepHeT CTpaHUIle Kyp3UBOM, JaTyM

IPUCTYIA CTPAHUIY, eBeHTyanHo cKpaheHuna ,,cTp.“ u 6poj cTpaHe.

ITpumep: Giovannini Group, Cross-Border Clearing and Settlement Arran-
gements in the European Union, Brussels, 2001, goctynHo Ha
agpecu:  http://ec.europa.eu/internal_market/financial-markets/
docs/clearing/first_giovannini_report_en.pdf, 21.10.2008, ctp. 18.

HpI/I}II/IKOM IIOHOB/BEHOI' LIMTHpamka M3BOpa ca MHTepHeTa HaBOOM C€
IIPBO CJIOBO MM€HA ayTOpa €a TaYKOM U IIPpE3MME ayTOpa, OJHOCHO Ha3UB

154



10-12/2012. (ctp. 150-155)

opraHmsalje Koja je IpUIpeMiuIa TeKCT, M Ha3UB TEKCTa,  €BEHTYaTHO

u ckpahennna ,,cTp.“ n 6poj crpaxe.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, ctp. 6.
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