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YTAHIIN

Professor John GLOVER
Monash University, Faculty of Law
RMIT University School of Law

EQUITY AND TRUSTS: AN INTRODUCTION

Summary

At the beginning of this article the author explains the meaning of eq-
uity and its development in Anglo-American law. The main part of the article
focuses on trust as one of equity’s institutions. Firstly, the author analyses the
notion of trust, parties to a trust relationship, property rights in the trusted as-
sets, as well as the ways to establish a trust relationship. Secondly, the author
describes the history of the trust as an equity’s institution. Finally, he empha-
sizes that trusts enable persons to re-arrange the aspects of property ownership
and illustrates this conclusion with five possible ways to manipulate facets of
property ownership.

Key words: equity, trust, prorperty rights, ownership.

Equity

[1.1] Equity is an Anglo-American attempt to overcome problems faced
by all legal systems. How should the law apply to particular circumstances
which lawmakers have not foreseen? How can outcomes in novel cases be
made predictable? Anglo-American legal systems contain principles of justice
which serve to correct or supplement established law. In new or ambiguous
situations, equitable principles function as a kind of “purposive overdrive”.
The discretion that civilian legal systems use in such cases is systematized.
Outcomes in unforeseen cases are deduced from equitable principle.
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[1.2] The idea behind equity is an old one. Aequitas (or equity) as a
means of overcoming the inflexibility of law was discussed by Aristotle in
the Nichomachean Ethics." In the common law legal systems of Britain and
the United States, equity is associated with the “Chancery” jurisdiction and
former ecclesiastical courts explained below. Now equity is an independent
source of law.

Trusts

[1.3] The trust is equity’s pre-eminent institution. Trusts embody the
idea that one person trusts another regarding the use of property and that
trusting is enforced by law.

[1.5] People trusted are called “trustees” Trustees are required to hold
the subject property “on trust” for the “beneficiaries” taking the benefit of the
arrangement.

[1.6] On the application of beneficiaries, courts may require trustees
to perform the trusts which they have assumed. Beneficiaries, for this reason,
are said to enjoy a species of property right in the trusted property. Benefi-
ciaries are said to be entitled “in equity” to property held for their benefit by
trustees.

[1.6] Trusts conflate the two organizing principles of Roman private
law. There is no parallel in civil law countries. Legal ownership of property,
which is vested in trustees, is restricted by the ability of beneficiaries to en-
force trustees’ obligations to hold that property for the benefit of others. Prop-
erty rights, in this way, flow from the ability of beneficiaries to enforce inter-
personal obligations. For a civil lawyer, the idea is not easily accommodated
and is something of a heresy.”

[1.7] Trusts have great elasticity and, as a legal institution, are com-
parable to contracts in the generality of their application.’ Asset protection,
testamentary succession, the structuring of commercial transactions and tax
evasion are some of the more prominent uses of the trust.

[1.8] Trusts can arise in various ways. Express trusts are intentionally
created. Either this is where persons transfer property to trustees with direc-
tions that the property be held by the trustees for specific people, or where
persons declare themselves trustees subject to obligations to benefit others
with their property.

1 See Aristotle Nichomachean Ethics (trans) D Ross, OUP, Oxford, 1980, book 5, ch 10, pp
132-4.

2 See discussion by K Kétz in “The Hague Convention on the Law Applicable to Trusts”
in D Hayton (ed) Modern International Developments in Trusts Law (1999) at 37 at pp
39-41.

3 See F Maitland Equity: A Course of Lectures revd edn (1949), Lecture 1 at pp 1-4.
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[1.9] Secondly, trusts can arise by operation of law. Constructive trusts are
trusts declared by Anglo-American courts. Constructive trusts are judiciallyim-
posed remedies designed to deter unconscionable behaviour respecting prop-
erty. No one intends to create a constructive trust. Instead, courts determine that
wrongdoers hold property interests as constructive trustees for their victims.

The facts of cases involving wrongdoers then attract the range of eq-
uitable principles developed to protect the express trust. Stolen property is
recovered through impressing the obligations of constructive trusteeship on a
thief in this way. People who make mistaken payments can recover the mon-
ey from persons who retain it by asserting that the persons mistakenly paid
hold the money for them as constructive trustees.

[1.10] Thirdly, trusts can be implied by Anglo-American courts. The
characteristic trusting present in express trusts is extended to the facts of cas-
es where parties never directed their minds to the event. Courts use resulting
trusts in order to achieve just solutions within the small categories of owner-
less property and ambiguous property dispositions. Persons may be found to
hold property on resulting trust for persons who unintentionally transferred the
property to them. Property gratuitously transferred is (rather ungenerously)
presumed to be held by its recipient on resulting trust for property’s transferor.
Equity works on the assumption that property is rarely given away.

Fiduciary relationships

[1.11] This article is not specifically about trusts. Only constructive
trusts are dealt with in detail and then mainly as a remedy, rather than as
an institution. Instead, the article focuses on an analogous form of trusting
which fails to satisfy the rules for the constitution of express trusts.

[1.12] The fiduciary relationship is this trust-like institution. Modern
commerce, particularly in the United States, Canada and Australia is closely
regulated by rules which deter wrongs committed within the scope of fiduci-
ary relationships. No acknowledged test in the common law world exists for
determining when and in what circumstances a fiduciary relationship will
arise. The device, to a large degree, functions remedially. Fiduciary relation-
ships express the concern of equity to improve the quality of conduct in the
capitalist social order.

History of the trust

[1.13] Trusts arose out of the land law of Britain in medieval or early
modern times. Two main purposes were served. First, trusts promoted the

9
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freedom of landowners to dispose of their property on death. Secondly, trusts
were a means of avoiding feudal taxation levied on the propertied classes.

[1.14] Possession of land was the main form of wealth in medieval
times. Succession to land was closely regulated by the British common law.
On the death of a landowner, all land which he held had to pass to the “heir-
at-law”— usually his eldest son. Women were not competent to hold or receive
land. Landowners’ children other than the heir-at-law and worthy causes, like
monasteries, could not benefit under the landowner’s will.

[1.15] Taxation revenue, in medieval Britain, was largely raised when
land passed on death from the deceased proprietor to his heir at law. A por-
tion of the land taken by the Crown. Trusts, as will be seen, overcame both
the landowner’s freedom of disposition problem and also the incidence of
taxation on death. The following explanation explores a medieval custom of
the landed classes of Britain and comparable countries.

[1.16] Wealthy landowners, in the thirteenth and fourteenth centuries
would often go on “crusade” at some stage in their life. Crusades were a kind
of armed, religious pilgrimage to areas of biblical significance. The idea was
motivated by the need to “save” the Holy Land from Saracen and Turk inva-
sions.

[1.17] Usually, a crusade took several years. Crusaders often did not
return. Before leaving England, landowners intending to go on crusade often
wished to provide for younger sons and daughters other than the heir-at-law
- and also give land to monasteries and religious causes (to insure against the
peril of the enterprise).

[1.18] Dispositions of land other than to the heir-at-law, as explained,
could not be made in wills enforceable in courts of law. So a different strata-
gem was employed to safeguard testamentary wishes. Instead of making wills,
intending crusaders would transfer their lands outright to bodies of two or
three trusted friends, or neighbours. Those persons were “trustees’, who un-
dertook to hold the lands for the “beneficiaries” — which might include the
crusader himself and the other children and purposes which he specified.

[1.19] An incidental feature of the arrangement was that there was no
succession on death when the crusader died. The main taxing point in medie-
val society was avoided. Land was transferred to a body of persons which had
perpetual succession and which never made a transfer on death. For when
individual trustees died, they were replaced with other persons who agreed to
be bound by the same obligations as the crusader had imposed.

[1.20] It has been estimated that, by the end of the 16™ century, the
majority of land in England was held in trusts of the sort outlined.

[1.21] Transfers of land outright to friends and neighbours on trust
had to be enforced. For trustees sometimes ignored their trust and treated

10
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the land as their own. Courts of law, however, would lend no assistance in
the enforcement of what they regarded as inherently void transactions. The
courts would not assist beneficiaries against fraudulent trustees.

[1.22] So beneficiaries and trust creators applied to the church to vin-
dicate the trust imposed in trustees. Petitions were made to the Chancellor
of England, who was then a priest. Beneficiaries petitioned the Chancellors
exercise his religious authority over wrongdoing and fraudulent trustees. The
Chancellors, at that time, had access to religious police. Trustees were liable
to be arrested and held until their trusts were acknowledged and/or ill-gotten
gains were disgorged.

[1.23] A body of the Chancellor’s decisions arose in connection with
the enforcement of trusts. Petitions to the Chancellor were phrased in a man-
ner appropriate for the invocation of his religious authority. Quasi-religious
language was employed. Trustees, for example, were often alleged to have be-
haved “unconscionably”, “in bad faith”, or contrary to the dictates of “good
conscience.” Chancellors’ decrees were sought to “purge the consciences” of

offending trustees and of persons assisting them.

[1.24] Contemporary echoes of the Chancellor’s medieval authority are
still present in Anglo-American law. A quaint, paternalistic vocabulary is still
used in the 20" and 21° centuries to express equity’s concerns in decided
cases and in statutes. Prevention of “unconscionability” is widely recognized
as the grundnorm of Anglo-American equitable intervention.* We will pass
to some practical applications of the trust in the modern law of Britain and
the United States.

Manipulating facets of property ownership
through trusts’

[1.25] Trusts, in a sense, enable private persons to re-arrange, or “play
tricks” with the aspects of property ownership represented by nominal title,
benefit and control. Five such “tricks” are suggested.

[1.26]

“Trick 1”7 Nominal ownership of property can be separated from
the benefit of ownership and from the right to control the prop-
erty.

4 See Westdeusche Landesbank Girozentrale v Islaington LBC [1996] AC 669; [1996] 2 All
ER 961 at 988, per Lord Browne-Wilkinson.

5 I am generally indebted to G Moffat (with G Bean and ] Dewar) Trusts Law Text and
Materials 4™ edn (2005), pp 5-12 in relation to matters discussed under this sub-
heading.

11
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Example:

An investor in the stock market transfers 10,000 €1 shares in
Enterprise Inc to her broker and instructs the broker to hold the shares
as trustee (or nominee) for her father. The shares are registered in the
broker’s name in the books of Enterprise Inc. At the same time, the
father is entitled to dividends, bonus shares and other benefits of share
ownership. Control of voting power attached to the shares and other
aspects of share management passes to the father, whose instructions
the broker must follow. An advantage of this arrangement, over a sim-
ple transfer of the shares from the investor to her father, is that the
father is able to conceal his “beneficial ownership” of the shares from
Enterprise Inc. This may be for a strategic purpose involving a corpo-
rate takeover of the company.®

[1.27]

“Trick 2” Benefits may be split amongst two or more ben-
eficiaries - either in proportions, or between the beneficiaries suc-
cessively. Beneficiaries, that is to say, may become immediately en-
titled to fractional shares. Alternatively, beneficiaries may become
entitled on the occurrence of future events, including the death of
beneficiaries presently entitled, and favourable exercise of trustees’
discretions.

Example:

The “discretionary trust” is a frequently used device to achieve
these ends. Property can be divided, controlled and concealed in dis-
cretionary trust structures. A successful businessman might transfer a
block of rented apartments to a trustee, giving the trustee power to dis-
tribute capital or income to one or more members of a class of persons
including the businessman’s children, grandchildren, and remoter rela-
tives to be born in the future. No beneficiary has any right to a share
of before the trustee decides to make a distribution. The device, first,
makes the apartment block immune from the demands of the busi-
nessmans creditors. Secondly, beneficiaries can be benefited in varying
shares, according to their needs and deserts in future years. Thirdly,
discretionary trusts have a taxation advantage. This varies between ju-
risdictions. Income distributed, in the example, is taxed in most coun-
tries at rates appropriate to the relatives benefited, rather than the rate
applicable to the businessman trust-creator.

6  Share registers of larger public companies in the UK have up to 80% of their members
registered in the names of nominees: see Fulcrum Research The Index of Nominees and
their Beneficial Owners 10t edn (2002) passim, and G Moffat, n. 4, 6.

12
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[1.28]

“Trick 3” Allocation of benefits may be determined accord-
ing to the wishes of the trust-creator.

Example:

The discretionary trust also exemplifies this “trick” Wishes of
the trustcreator may be imposed through a discretionary trustee which
is a limited company controlled by the businessman. Or the trustee
may be an family accountant who follows the businessman’s directions
implicitly.

[1.29]

“Trick 4” Some or all of the control of trust property may
be separated from the entitlement to benefit. Trust controllers may
include the trust creator, his associate, or a privately controlled
company.

Example:

A large farm property might be made the subject of a trust, the
benefit of which is held for classes of relatives, comparably to a discre-
tionary trust, or held by the trustee for certain people for their lives in
certain shares, with the remainder for children of those people in the
same shares. Most of the people who can benefit are very unbusiness-
like. Decisions regarding the working of the farm can be assigned to
experts employed by the trustee and no beneficiary can interfere.

[1.30]

“Trick 5” The group of persons intended to benefit is large
and fluctuates. It is impractical for members of the group to be the
legal and/or registered owners of property. Title, in this event, can
be held for a small group of trustees for the benefit of the larger
group — which is accorded a varying measure of control.

Example:

A company borrows from the public pursuant to a debenture
trust deed. The debenture trustee acts as the nominal lender on behalf
of participating lenders and holds securities for the loan in its own
name on their behalves. The trustee also enforces loan terms and su-
perintends the repayment performance of the borrowing company.

13
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Employment pensions are normally administered in a comparable way.
Trustees hold investments on behalf of large numbers of pensioners
and future pensioners and a “pooling” function is performed.

Conclusion

[1.31] Equity, in this account, has only involved the trust and (briefly)
the fiduciary relationship. There are many more equitable doctrines. Books
have been written about them. Prevention of unconscionable conduct is the
unifying theme of equity’s intervention in the legal system. This is latent with
the trust, now that a substantial body of equity law regulates the device. Pre-
vention of unconscionable conduct is more overt where fiduciary relation-
ships are found. Equity in either case is called in aid to remedy potentially
unjust or unfair results which emerge from ordinary operation of the law.

John GLOVER

npodecop IIpaBHor pakynrera Monamr ynusepsurera u RMIT
yHHUBep3UTETA

ITPABUYHOCT M ITIOBEPEHUIIITBO: YBO/]

Pe3snme

Ha doueitixy paga ayimiop objauirbasa 3xauerve UpasuuHoCiiiu U eios
paseoj y anino-amepuukom tpasy. [nasnu geo paga je iioceeher iosepeHULUTTIBY
Kao jegHom 0g uHciiuilyimia iupasuunoi ipasa. Ca jegre citipane, ayitop aHanu-
3upa fiojam foeepeHuiliea, cilipare y ogHocy iosepeHuniniga, ciléapma iipasa
Ha 7l06epeHOj UMOBUHU, KAO U HAYUHE HACTAHKA ogHoca HosepeHuwiiniea. Ca
gpyie citipare, aywiop ouucyje uctiopujaiti 1o8epeHUitiea Kao UHCIHUNLY A
upasuunoi tpaea. Konauro, on Hainawasa ga tiosepeHuuiitieo omoiyhasa nu-
uuma ga pasnuuuitio ypehyjy tiojegure aciiekitie tipasa ceéojure (ipasHo eénac-
HUWTH60, KOPUCTH U KOHIPOTY) U Uycitipyje 06aj 3axkmwy4ax ca el moiyhux
HAYUHA MAHULYSIUCAA HOMEHY UM ACUeKiiuMa Upasa céojute.

Kmyune peuu: iipasuuno iipaso, fiosepeHudiniéo, ipaso ceéojure, ciléapHa
upasa.
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ap Tamjana JEBPEMOBIIH IIETPOBITh
moueHT IIpaBHOr akyrTeTa YHUBep3urera y beorpagy

EBPOIICKO 3ATBOPEHO JPYIITBO -
SOCIETAS PRIVATA EUROPAEA (SPE)

Pe3ume

Osaj pag iosopu o Ilpegnoiy nose ¢popme Espoiickoi 3aitisopeHol
gpywitiea y EY. Ayitiop dlokywiasa ga ipuxaxce 0CHO8HA Gipasuna koja ce Ha-
nase y Ilpegnoly ose gopme gpywiiiea, ykmwyuyjyhu, ipe ceeia, HauuH rweiosoi
OCHUBAbA, TIOTIONA] OCHUBAYUA U KACHUJe AKUUOHADPA, UUAIa aKyuja U Kalu-
mana ose gopme gpywiniea, kao u Kpawmiax océpiil Ha opiare y remy. Ayitiop
HAPOUUTHO UCTiUYe U TpegioHeHO peulerve lipomeHe peluciiposaHol cequulilia
0801 gpywiiiea, Kao U 3HA4ajHa Upasuna o Uonoxajy 3aiocyieHux y opianuma
gpywinea. [laiti je océpiii u Ha ogHoOC peiynaiiiuse ose popme gpyuiiiea ca éeh
yceojerom opmom Eepotickol akyuoHapckoi gpyuwiiiea, u o HAPOUUIIO y
0gHOCY HA KPUTHUKOBAHA peuterva 06e opme gpyuiiniea.

Kmyune peuu: Eepoiicko 3aiieopero gpywiinieo, Eepoiicko axyuonapcko
gpywitieo, mana u cpegrwa upegyseha, HAYUOHANHO UPABO
3emMampa-unanuyd, upekoipanutHe aKilusHOCU gpyuiiisa.

I YBom

Toxom 2008. ropuue mo npsBu Nyt je EBporncka Komucuja 3BaHUYHO
o6jasuna Ipemtor Ypen6e! xoja 6u Tpebarno ma perynuuie Hosy dopmy Es-

1 Proposal for a Council Regulation on the Statute for a European private company,

presented by the Commission, SEC(2008) 2098, SEC(2008) 2099, Commission of
the European Communities, Brussels, COM(2008) 396/3, mocTymHO Ha afpecu:

15
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porICcKor 3aTBOpeHor ApyinTBa.” [I0BOJ 32 OBAKBY KOMYHUTApHY aKIIUjy Mpe
CBera JIeXKM Y YCIeXy perynucama MMTama IMOoCIe’IX rofHa, Mehy kojuma
HAapOUNTH 3HAYaj Y OJHOCY Ha OBO IMTabe MMa CBAKAKO yCBajame Ypenbe
o EBpoIcKoM aKIMOHapCKOM )prmTBy.3 Mebytum, unsa Ipepnora o Cra-
TyTy EBpoOIICKOr 3aTBOpeHOr ApyIITBa JIe)Ke U CTBAPHU Pas3nosn u morpebda
IETOBOT JIOHOLIEHa, KAa0 OMOryhaBame OCHUBama jefHe YHMBEpP3asIHe, He-
yTpanHe M NpUCTyHadHe ¢popMe [PYMITBMMA KOja Cy Mamba MIN CPefiba 10
06MMy fja QYHKIVIOHMINY M3BaH HAlMOHAJHMX OKBMpPA M HA YHyTpalllbeM
TP>KUIITY.

Hamme, mpema mpoueHama EBpomcke Komucuje Mama M Cpefiiba
npeny3seha ynne Buie ox 99% npymrasa y EY, a camo 8% mux mpegysumajy
CIIO/bHOTPrOBMHCKE IIOC/IOBE, NOK 5% MMajy 3aBUCHA APYLITBA WM HEKU
APYTY YrOBOpHM OONMK IOBe3VBamwa y Apyroj sempn. IlomTo je y okBu-
py EV yuumeHo focTa Ha IUIaHy O/MaKlllalka OCHMBamba [JPyLITaBa y OKBM-
Py YHYTpalllber TPXXMINTA, Meja TMOACTMIAIbA ONaKIIaBara IPUCTyIa
YHYTpalllbeM TP>XUIITY Beh OCHOBaHNMX MaJIVX MM CPENIBbMX APYLITaBa Ha-
POYNTO je MCTAaKHYTa Kao BaXKaH Ib Y BUXOBOM [a/beM PAaCTy U LIMPEmhY
nocnosHor motenyjana.! lomomeme CraryTa EBpOnCKOr 3aTBOpeHOT
APYLITBa, Kao crenuduuHe popme APYyLITBa peryiucaHe KOMYHUTapHUM
IpaBoM, Koje 61 J1aKo M HeCMeTaHO MOIJIO fia GYHKIMOHuIIe 1 fia ce Kpehe
Ha YHyTpallllbeM TPXKUILTY, IPefcTaB/ba yIpaBo jefaH off MOryhux HaumHa
HOJICTHUIIAja 32 PAa3BOj Ma/lMX U Cpefmux npenyseha, u jemaH je on mpuopu-
TeTa Y laJbeM Pa3Bojy KOMIIaHMjCKOr npaBa EY.

http://ec.europa.eu/internal_market/company/docs/epc/proposal_en.pdf, 18.11.2009, cTp. 2
(y mamem Texcry Ilpepor).

2 Ayrop npuxsara 3a 0By GOpMy ApYIITBa TepMUH EBpOIICKO 3aTBOPEHO APYIUTBO, jep
cMaTpa [ja TMMe IIpeliu3HMje yKasyje Ha lbeH cMucao. To, IpeMa MULUBbEY ayTopa, Hitje
cnyd4aj ca TepMuHOM EBpOIICKO IIPMBATHO APYIITBO, IITO BMILE OATOBapa KOHLEHTY 1
CMMICTy €HITIECKOT IIpaBa, I MOXKE [1a 3aBapa y CMUCTY TpaAUIMOHATHOT IIOMMaiba KOJ
Hac IpUBATHOr (IpYyLITBA) y OFHOCY Ha jaBHO (#pywTBO, npenysehe). OBpe ce pagu o
APYIITBY KOje Ka0 OCHOBHY OCOOMHY ¥IMa 3aTBOPEHOCT, Tj. OCHMBame Huje Ipaheno n
jaBHUM mo3yBOM Tpehmma Ha ymuc akiuja (kao OCHOBHa ocobuHa pyror mMoryher 06-
JMKa — OTBOPEHOT [IPYIITBA), IITO je CMUCA0 TepMuHa private y CraTyTy (BUAM Tauky
7 y Objammemy IIpennora, cTp. 5), Te HaM Ce YMHM OIPABJAHOM y IIPUXBATamby OBaK-
Bor TepMuHa. OcuM TOra, TaKBa TepPMUHONOTMja je ¥ CKIafy ca 3aKOHOM O IPUBpE.-
HUM [PYLITBMMA, KOji BPIIJ OCHOBHY IOfie/Ty aKL[MOHAPCKVX APYIITaBa Ha 3aTBOpPEHa
U OTBOpeHa, a EBPOIICKO 3aTBOPEHO [APYLITBO MMa OCOOEHOCTH KOje Y BEINKOj Mepu
nopcehajy Ha 3aTBOpPEHO aKI[OHAPCKO APYIITBO HAIIET IpaBa. Buay 3akoH o mpuBpen-
HuM ppywruMa (Cnysbenu inacnux PC, 6p. 125/2004; nape y dpycnorama 3OIII), w.
193 n 194.

3 Council regulation (EC) N0 2157/2001 of 8 October 2001 on the Statute for a European com-
pany (SE), Official Journal of the European Communities, no. L 294/1 op 10.11.2001., m3Bop:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001R2157:EN:NOT,
21.11.2009. (y namem tekcty Craryt CE).

4  Ilpepnor, ctp. 2.
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9-12/2009. Tatjana Jespemosuh ITerposuh (ctp. 15-36)

Hannoy EY nonete cy no caga Hekonmko Ypen6u kojuma ce omoryhasa
OCHMBame 0coOeHMX GopMu eBpONCKUX fpymrasa: Ypenba o Craryry Es-
poIcKor akumoHapckor gpymrsa (Societas Europaea — SE), xao u Ypenb6a o
EBpornckoj ekoHoMcKOj rpynanuju un Ypen6a o EBpornickoj sappysu. Hajsehu
3Ha4aj CBaKako MMa Ypenba o EBponckoM akumoHapcKoOM JpyIITBY, Koja je
IoHeTa HakoH 30 rofyHa paja, MaKo, HAKAIOCT, Ca 3Ha4ajHUM HefJoCTalMa
Y perynmcarmy, Jolle IpollemheHa y TeOPUjI U IIPAKCH, U [0 cajia cmabe mpu-
MeHe y pakcu.” MebyTum, oBa hopma IpymITBa CYIITUHCKN je yCMepeHa Ha
Be/IMKa aKL[MOHAPCKa APYLITBA KOja 00aB/bajy IpeKorpaHIdeHe aKTUBHOCTH,
Y CMICITY BVIXOBOT OJIaKIIama U eBeHTyaTHO oMoryhaBama. OCHMBAUKM Ka-
IMTaJl Kao NPeyCcIoB 3a IerOBO OCHMBAaIbE IIOCTAB/bEH je NPUINYHO BICO-
ko. ITopep Tora, HemoryhHOCT ocHUBamWa oBe ¢popMme ab initio yanHWIO je fa
HIje IPUMEBIBO 3a Majla U Cpeima npenyseha, koja Tpaxke QrekcuOMIHNIjY
U jemHOCTaBHY GopMy (y CMUCTYy OCHUBamWa U QYHKIMOHNUCaba), U CTOra
JIoBeIa IO OIpaBlaHe MOTpebe ycBajama MOCEOHOT MHCTPyMeHTa Koju he
oprosapaty TM norpebama. OBaj pag uma b ja, usberaBajyhu cysuire
fila TOBOPM O Paslo3MMa MM HOTpebamMa jeTHOT OBAKBOT APYLITBA, U3TIOXKM
pellleha OCHOBHYVX INTama y npemnoxesoM CratyTy EBporckor 3aTBopeHor
APYLITBA, KaKO OV ce 13 IepCIeKTBe MpaBuIa KOMIAHNjCKOT IIpaBa MOIJIO
IPOLICHUTY O KaKBOM Ce OONMKY APYyLITBAa Pajiu, ¥ KOJIUKO Cy Ta IIpaBUIa
IpUMerbMBa ¥ TIOTEHIMjaTHo ycremHa y 6ypyhaocTu.®

Beh nyro ce y oxBupy EY roBopu o morpe6u ocHuBama 0BaKBOI 00-
nuKa gpymrTsa.” YnHM ce ja MapajenHo ca pasBojeM njeje ocHuBama EBpor-
CKOT' aKLIMOHAPCKOT' APYIITBA MOYMIbE JIa Ce€ TOBOPM M O OONMKY APYLITBa
Koje 61 OfroBapaTo MamwyM APYIITBUMA, a KOje 6M CYLITMHCKM MMAJIO UCTY
BaOXHY OUIMKY Ja Oyhe perylmMcaHo KOMYHUTAapHVUM IIPaBOM, IITO 3HAa4M
Ia 61 6MIo JUPEKTHO NMPMMEHmMBO, a ca Jpyre cTpaHe Ommo Ou HesaBuC-
HO Off HAallMOHA/IHUX IIpaBa, IpeBasmnasehn muxose 3HayajHe MebhycobHe

5  Bume o oBoj popmu apymrsa: TarjaHa JeBpemosuh Ilerposuh, ,EBporncka koMmmaHuja
y npaBy EV, Mehynapognu aipobnemu, 6p. 2-3, VIHCTUTYT 3a MehyHapOIHY MONMUTUKY U
npuspeny, beorpan, 2007, ctp. 400-432.

6  Pasyor mTo ayTop M3berapa fja TOBOPM O PasyosyMa U IHOTpebu oHOIema oBor Cra-
TyTa Ha/llas) Ce Y YMIbEHNUIM [a y Hallloj INTepaTypy Beh MOCTOjU HEKOMUKO pafioBa Ha
Ty TeMy. Buau, Ha npumep: AHa Knexesuh Bojosuh ,,Societas Privata Europaea — Kopak
Harpey 3a Majia u cpentva npenyseha y EBporn, IIpaso u tipuspega, 6p. 1-4/2009, ctp.
232-246.

7  JemHa Of NpBUX KOHKPeTHMX Hfeja pasBUjeHa je Kpo3 Te3y (paHIyCcKe ayTOpKe Y
eHOM pafy: Jeanne Boucourechliev, Pour une sarl européenne, Paris, 1973, a kacHuje je
HapOYNTO 6110 TIOACTAKHYTO CacTaB/barbeM Ipyre MehyHapogHNUX CTpydmaKa, Koju Cy
CBOj paji MPEeACTABM/IN Ha OKPYIZIOM CTONY M M3HENN Y jaBHOCT IyOMMKanujoM: Jeanne
Boucourechliev (ed.), Propositions pour une société fermée européenne, Luxembourg,
1997, HaBezieHo mpema: Robert Drury ,,A European Private Company?*, International
and Comparative Law Journal, Vol. 3, Issue 2, cTp. 233.
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YIAHLN IIpaBo u npuBpena

cynpOTHOCTI/I.8 Hanmonanne 0co6eHOCTH IOCTOje HAPOUMUTO y OFHOCY Ha
IpaBI/Ia KOja pery/nily Mamba APYIITBA, OGHOCHO Y OFHOCY Ha OTBOPEHa aK-
[IVIOHAapCKa [IPYLITBA IOCTOju MHOrO Behu 6poj XapMOHM30BaHUX MPaBUIA,
Kao Y OKBMPY €BPOIICKOT KOMITAaHMjCKOT IIpaBa, TaKo 1 IpaBujIa Koja ce Ofi-
HOCe Ha CT0OOHO KpeTame KanuTana 1 ypehemwe prHaHCH]CKIX Tp>1<1/[1uTa.9
Crora ycBajame je[JHOr OBaKBOT O0JIMKa eBPOIICKOT APYIITBA 3HAYM MHOTO
BUILIE y YK/Iahaby I0CTOjehnX 3HauajHMX HallMOHAMHYUX pasinka. Ocum Tora,
oBoM ¢opMoM Ou, mpe cBera, 6una omoryheHa HecMeTaHa IOKPET/BUBOCT
ApYLITaBa Ha YHYTPAlLIkbeM TPXUIITY, Kao MPeLyCIOB 3a a/by Pa3BOj OBOT
TP>KUINTA ¥ OCTBAapUBame WMPUX IUbeBa Koje EY mocraspa u y Marepuju
KOMIIaHujcKor mpasa. OCuM TOra, anTepHaTBa OBAaKBOM OOMMKY APYLITBa
panu omoryhaBama IpepBubeHux umpeBa 01 MOAPAsyMeBANO MPUINIHY
XapMOHM3AlI/jy OCHOBHYX IIUTamba KOMIIAHVjCKVX IIPaBa 3eMajba WIAHNIIA Y
OIHOCY Ha 3aTBOpeHa APYIITBA (Yuja je OATOBOPHOCT OTpaHMYeHa), LITO O
6o npBo Hemoryhe (cyBuille 3HaYajHe pas/nKe OKO KOjUX p)KaBe WIAHNUIIE
HIICY CIIPeMHe Jia Bpllle XapMOHM3aLHjy), @ APYTro HenoTpeOHo, y3umajyhn y
003up HauesIo CynCuiujapuTeTa.

1. Ins ocHnBama EBpoICKOr 3aTBOpeHOr ApyIITBa

OCHOBHM IIW/b OCHUBaWa M perylucama EBpPOICKOr 3aTBOpEHOTr
IPYLITBA O3HAYeH je Kao morpeda 3a obe3dehuBamem npasuna Koja he xpos
0By popmy apyiuTBa oMoryhntu jenHaxa, jesHocTaBHA 1 GieKCHOMIHA mpa-
BIJIA Y OBHOCY Ha OBakBy (OpPMy ApYIITBA Y CBMM 3eM/baMa WIaHMIIAMa
EV.'! Ha taj Haunn us6erasajy ce mocrojehe mehycobHe pasmike oBUX paBa
KOje HeraTMBHO YTUYY Ha OCHUBAmbe I NOCT0Bamwe ApyuraBa. Vsmeby ocra-
JIOT, MICTUYE Ce fla je MPWINYHO HeyTpanHa ¢gopma EBporckor 3arBopeHOr
OpYyLITBAa HAPOUMTO IIOrOfIHA 3a HOBe wiaHuue EY, xoje Tume nmakime mMory ma
dyHKIMOHNMITY Ha yHYTpaibeM TpxumTy.'> OCUM TOTa, Y MapKeTHHIIKe
CBpXe, IOCTIOBambe Y APYroj 3eM/bU Kpo3 EBpoIICKo 3aTBOpEHO ApyIITBO MMa
HeCYM/BMBIUX ICUXOJIOMIKMX IPEFHOCTH, ali U MPeFHOCTU Kpo3 MoryhHoCT
OCHMBaMa 3aBJUCHUX JIPYLITaBa y IPYIMM 3eM/baMa, YMMe Ce CTBapa Mpexxa
ApyuiTaBa Koja omoryhasa 6orme mocnmoBate. Ilopen Tora, y ogHOCMMa BaH
EY npennoct EBpoICKOr 3aTBOpEHOTr pyLITBa MOITIe O fla ce yode U y

8  Hemro Buie ce o 0Boj GopMu ApymTBa TOoBOpM Off 90-MX rofMHa, a uyjeje ce Hapo-
YIUTO Be3yjy 3a IMPUBPENY U TeopHujy, fobujajyhu uspas kpo3 muirbere EKoHOMCKOT 1
conyjannor koMutera EY. Bugu sume: ITpepor, ctp. 4.

9  Robert Drury, ,The European Private Company*, European Business Organization Law
Review, vol. 9, 2008, ctp. 130.

10  Bupau o oBuM onumjama Buute: IIpensor, cTp. 2 u gasbe.
11  IIpepnor, cTp. 2.
12 Bupm: R. Drury, ,,A European Private Company?*, ctp. 235.
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9-12/2009. Tatjana Jespemosuh ITerposuh (ctp. 15-36)

OJJHOCY Ha M3BO3, IIOCTOBabe JpyIITaBa Ha CBETCKOM HMBOY, alu U KPO3
IpuBIadYerhe NHBECTHUINjA Iy TeM jeflHe TI03HaTe popMe IPYLITBA, YMeCTo 27
VIV BUIIIE PasIMINTHX HAIIVIOHATHMX GOpMI.

Kao ocHOBHe IIpelnpeke Ha CaflallilbeM CTajyMy pa3B0ja KOMITaHIjCKOT
npaBa EY mcTidy ce TponkoBy y Be3su ca OCBHUBambeM IPYIITaBa, IPOOIeMu 1
TPOIIKOBY y Be3 ca (PyHKIMOHMCabeM IpylTaBa (yIpas/barbe I IIOC/I0Babe
3aBMCHMX JIPyIITaBa J OTPaHaKa y IPYTOj 3eM/bl), Kao ¥ OHeMoryhaBame npe-
KOTPaHMYHNUX aKTUBHOCTH, a YeCTO U HeJOCTATaK IoBeperma y GpopMe Apyml-
TaBa us 1pyre sembe wianmie EY.'* Ca mpyre cTpane, wak maxo 6 ce permmi
npo6eMu MOKpeT/BUBOCTH JpyluTaBa yHyTap EY, mTo je o capa jenmMmaHo
yunmeHo, i he 61Ty, Kako ImyTeM HeKux JIpeKTuBa, Tako ¥ pasBojeM CyJ-
CKe TIpaKce, OCTaje UMibeHNMIa fla he yBeK MOCTOjaTy HaIMOHA/THE pas/uKe y
OJJHOCY Ha OBe OOMMKe [IPYINTaBa, i Aa he yBek ymorpeba 3ajemHIdKe eBPOII-
cke hopMe MMATH TIPEFHOCTH Y HEKMM CTy4ajeBUMa.

2. OcHoBHa o6enexja EBporickor 3aTBopeHOT ApyIITBa

EBpOIICKO 3aTBOpeHO APYLITBO HAMEHEHO je MaluM M CPelBUM
npenysehuma. To moppasymesa, mpe cBera, makohy ocHuBamwa U GpyHKIMO-
HJCamba, HU3AK [TOYeTHY KalUTal M BEMUKY CTTIOOORY AaTy HeHUM OCHUBA-
4yMa ¥ KaCHUjUM WIaHOBMMa (aKLMoHapuma) y ypehuBamy yHyTpaumsux
IMTamka JPYIITBA, KPO3 IPEBACXOHO YrOBOPHY IPMPOAY OBOT APYIITBA.
Ocum tora, Craryt 6u Tpebano jga perynmiie caMoO MUHMMAIHE ofpenode
Koje 06yXBaTajy OCHOBHe elleMeHTe CHCTeMa KoMTaHujckor mpasa.'® Tume
Ce CYLITMHCKM CKOPO LIJIOKYIIHAa PeryjaTuBa OCTaB/ba CaMUM OCHUBAYMMa
KPO3 OCHMBAYKM aKT, OFHOCHO 1360p Ha KOju HauyH he murama y 0BOM akTy
6utu perynucana. VMako ocTaB/beHa Ha peryiycare CaMUM OCHMBA4YMMa U
4JIaHOBMMa, OBa (hopMa ApYLITBA He MOXKe MIAK fia Oyfie HeNpenBUAMBa 1
HeCUTYpHa, U fia Ha Taj HA4MH YIPO3U OCHOBHA Haue/a IpaBHe CUTYPHOCTH,
KaKo Ha CTPaHM CaMIMX OCHMBAYa J WIAHOBA, TAKO I Y OFHOCY Ha 3aII0CTIEHe,
nosepuolie un Tpeha nmuua.

IT IIpaBuna o EBponckom 3aTBOpeHOM JIPYIUTBY

1. Omiura nurama

EBporicko 3aTBOpeHO APYWITBO IpeiBuheHO je Kao ApYIITBO ca
IpaBHMM CY0jeKTMBUTETOM, KOjy OCHUBA jeHO MM Buile GU3NIKMX U/Mim

13 O HekuM npepgHOCcTMMAa Bypn: [bid.
14  IIpepnor, cTp. 5.
15 R. Drury, ,The European Private Company®, ctp. 133.
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YIAHLN IIpaBo u npuBpena

NpaBHMX JIMI}A, KOja OATOBOPAjy /10 M3HOCA YNMCAHOT WK yimaheHor Kamm-
Tajla, a 9YMjU je KaluTaj Mofe/beH Ha aKIuje Koje He MOTy Jja ce YINCYjy Ha
OCHOBY jaBHe IOHYJie, HUTU Ha JAPYTY Ha4MH jaBHUM IyTeM (ykbydyjyhu n
IIOKPOBUTE/bE €MICHje), HUTU Ce IJIMa MOXKe TProBaTy Ha TPXKMIITY OBUX
Xapruja.

OcHoB perymucama npegsuben je y wiany 308 YroBopa o OCHUBamwY
E3. Vctu oBaj ocHoB mpuxsaheH je y perymucamy EBporickor akiymoHapckor
IOpyLITBa, Kao u EBporicke ekoHOMcKe rpynanuje u EBporcke sagpyre. Vako
NornyaH u36op u 3a 0By GOpMy APYLITBA, YMILEHNUIIA je /1A je TIPY yCBajarby
CraryTa EBpOICKOT aKIIMOHApCKOT IPYMITBA IIOMEHYTY OCHOB KPUTUKOBAH
Kao HeIpMMEpPEH 3a OBAaKO 3HayajaH IOKyMEHT.

HajsnavajHmja KapakTepucTka EBpoICKOr 3aTBOPEHOT IPYLITBA CBa-
KaKo je IOKyIIIaj HOTIIyHe peryIaTyBe CTaTyCHNUX NUTamwba O1mo camoM Ypes-
6oM, 6110 ocTaB/pameM crnobofe M3bopa ocHuBaurMa ypehemwa onpehennx
NNUTalka y OKBUPY OCHMBAYKOT aKTa, ¥ MamyM ynyhusameM (IUTama Koja
HMCY perymicana CTaTyTOM, HUTH ce OfIHOCE Ha OHA KOja OCHMBAYM CTTOOOIHO
ypebyjy y ocHuBa4ukoM akTy, Ha OCHOBY CIIMCKa NIMTakba Koja MOpajy fa 6ymy
obyxBaheHa — o6aBe3Hu efleMeHTH, JaTuM y AHekcy CraTyTa) Ha HallMOHA-

16 Bupm unan 3 Ilpepnora, cTp. 16. EBpoIcKyM IapIaMeHT je CBOjOM MHTEPBEHLIMjOM Yy
CMIICITy KOHCY/ITaTUBHE yJIOTe Y IIPOLIeCy HOHOLIeHa OITyKa M3MEHMO OBaj WIAH Y CMIIC-
1y yBobema MOryhHOCTY eMUTOBama aKlMja 3aII0C/IeHNMa TOT APYIITBa. KOHaYHY TeKCT
je cTora jouI yBeK HEM3BECTaH, a OBO Cy caMo Jjeje Kako he OH KOHAYHO M3ITIENATH.
Bupu: European Parliament legislative resolution of 10 March 2009 on the proposal for
a Council regulation on the Statute for a European private company (COM(2008)0396
- C6-0283/2008 - 2008/0130(CNS)), moxyment P6_TA(2009)0094, mamena 6p. 15,
ctp. 7, usBop: http://www.europarl.europa.eu/RegData/seance_pleniere/textes_adoptes/
definitif/2009/03-10/0094/P6_TA(2009)0094_EN.pdf, mpuctyn 24.11.2009. (y mamem
tekcTy Omyka ITapnamenrTa).

17 Pasjor 3a To je MoryhHocT #a ce oppeheHa nurama, koja HeMajy crieluduyaH IpaBHN
OCHOB y YroBopy 0 ocHMBamy E3 Mory moHocuTyu nmpumeHoM 4mana 95 mmn 308 Yro-
Bopa o ocHyBamwy E3. OcHOBHa pasmuka nocroju y mnorneny ydeutha EBpormckor map-
JlaMeHTa, Te ce IPYMeHOM WIaHa 95 OBaj OpraH jaB/ba Y CMUCIY 3ajeIHMYKOr ydemrha y
TOHOIIEY OfJTyKe, MoK 4wiaH 308 mogpasyMeBa CaMoO HberoBy KOHCYATaTUBHY Y/IOTY IIpe
moHomLIema omryke. Ha ocHOBY Tora, mpso6utHM npepior o CratyTy EBponckor akiyo-
HapCKOT JPYILITBA MOYMBAO je Ha WiaHy 235 (capaimmy wiaH 308), ma 6u Ilpemtosn us
1989/91 npomeHWIM MpaBHM OCHOB Ha WwiaH 100a (cajammsy wian 95), a Ypenba o Cra-
TyTy CE noHOBO je 3acHOBaHa Ha 4naHy 308 Yrosopa o ocHusamwy E3. Pasnor 3a mpo-
MEeHY IeXH y Xeby ayTopa CraTyTa [ia ceé HaKOH IOCTUTHYTOT MOMUTUYKOT CIIOpasyMa
o ycBajamwy Craryra CE oBaj ycmex He HoBefie y IuTame, IITO je EBpolicku mapmaMeHT
OLITPO KPUTUKOBAO, mpeTehnu ma he mopyhm Tyx6y npen EBpornckum cynom mpaspe, jep
ce paju O IPOLENAYyPU ca JeMOKPAaTCKMM €IeMEHTUMA, KOja jeé Ha OBaj Ha4MH M30CTajla.
Y mocnenmeM TPeHYTKY Ty>K0a Huje IIOHETA, jep je HaIJIalleHOo /i je IOCTUTHYT yCIex
y TOj Mepyu 3HauajaH, fa He OM MMalo CMMC/IA Ja/be Ta yrpokaBaTu. Bupjerm: Tatjana
Jespemosuh Ilerposuh, Ilpexoipanuuna ciajawa gpywiniaéa y tpaey EY, JoKTOpcKa
Te3a (Heo6jaBbeHa), IIpaBHu dakynrer yHusepsuteTa y Beorpany, Beorpap, 2007, cTp.
149-150.

20



9-12/2009. Tatjana Jespemosuh ITerposuh (ctp. 15-36)

Ha IIpaBa y Be3! ca HaIlMOHa/THMM opMaMa 3aTBOPEHMX JIpyLITaBa ca Orpa-
HIYEHOM OJ[TOBOPHOIINY 3eMarba-umaHMIa y Kojuma EBpoIcko 3aTBOpeHO
JIPYIITBO MMa CBOje perncTpoBaHo cepumte.'® OBo ce, MehyTim, He oHOCH
Ha INMTama CTE€YajHOL, PAJHOL, Ka0o HM MOPECKOr IIpaBa, Koja YOIIIITe HUCY
perymucana osuM CraryToM (Mako Tpeba MMaTH y BUAY [ia Cy Ta INUTamba
IO TIpaBIWIy IpeAMeT XapMOHM3aluje y obmacTuMa Ha Koje ce ogHoce). Ty
ce CBaKaKo BMJM HaMepa TBOpalia oBe (opMe APYIITBA fla OTKIOHE OCHOBHY
cmabocT EBporickor akIMoHapCKOT PYIITBa, Koja ce Oriefia y MOTIYHO] He-
IpeABUMBOCTY Y CMUCITY IIpMMeHe IIPABMU/Ia, X U3Y3€THOj Pa3sHOIMKOCTHU Y
npuxsahenum npasmmmma ceakor CE. He camo na mma onomnko EBponckux
aKIMOHAPCKMX JpPYIITaBa KOMMKO M HAIMOHAMHMX IIpaBa, Beh pasmmumtu
HMBOM IIpMMeHe IIpaBa, YK/bydyjyhu u moryhHocT 1M360pa caMmx ocHMBava
mopiena oprana CE umne cBako nojeguuadno CE MOTIyHO jeAMHCTBEHUM U
cnenunyrnm. To, MehyTnM, MoX/ja MOXKe Ia IMa HeKe IPeJHOCTY y CMIC-
ny dnekcubunHOCTH M npuarohaBama moTpebaMa caMuX OCHMBAYA, ajn
CYWITMHCKM 3Ha4y IPaBHY HECUTYPHOCT 1 HeEIOBepeme y yHOTpeOy Takse
npasHe ¢opme. CTora je mpyMapHa MpUMeHa UMIIepaTUBHNUX npasuta Cra-
TyTa EBpOICKOr 3aTBOpeHOr ApyITBa (HAPOYNTO Y IUTAkBUMA OCHUBAKA 1
06e36ehnBama yHndopMHOCTY OBOT 00/IMKA APyIITBA Y CBUM 3eM/bama EY),
CeKyH/lapHa IIpYMeHa IIpaBuIa Koja mpe cBera ypebyjy uHTepHe ofHOCce Ha
OCHOBY OCHMBAYKor akTa (AHekc y3 CraTyT HaBOAM KOju Cy TO 006aBe3HU
e7leMeHTH KOje OCHIBA4M MOPajy /la YHeCY y OCHMBAUKM AKT), Y3 IIPaBU/IO
Cy HalIOHaJIHA IIpaBa IPVMeEbMBA CaMO Yy MEPU Y KOjOj 3a IMTame Koje je
perymucaHo CTaTyToM OBaj aKT M3pM4MUTO ymyhyje Ha IMpaBU/IO HAIL[MOHA-
Hor mpaBa. To ce Takohe ogHOCK M Ha muUTama 13 AHEKCa Koja Cy IpefMeT
OCHMBAYKOT aKTa, X KOja HUCY 3aBMCHA, HUTY IIOJ, YTUIajeM HalMOHATHUX
npasa.'® OunresHo je ocTaB/beHO fla MUTamba BaH orcera CTaTyTa M OCHM-
BAYKOT aKTa MIAK MOPajy fa O6yay MOKpUBEHa IIPYMEHOM HAIMOHAIHOT IIpa-
Ba, a Ty Takobe, yIase u MOMeHyTa MTama KOja M3/1a3e U3 CTPOror OKBUpA
IpaBMIa KOMIIAHMjCKoOr mpasa. MehyTum, npema ogpenbdama koje je mpen-
BUJIe0 AHEKC, OpOj HOpMM KOje Ce MOpajy pery/IicaTi y OCHUBA4KOM aKTy je
IPWIVNYHO BEITMKY U IOKYIIaBa fla YIMHU OBY (HOPMY IPWINYHO He3aBNC-
HOM Yy OJHOCY Ha HallMOHAaJIHa IIpaBa.

2. OcanBame

OcHuBame EBporickor saTBopeHOr papymtBa mpepBubeHo je 3a
OCHMBaue V3 jeflHe 3eM/be YWIaHuIle 6e3 0CTOjamba IPEKOrPAaHNYHOT e/leMeH-
Ta, MAKO je LB OBe perylaTuse oMoryhaBame IPeKOTPaHNMYHNUX aKTUBHO-
CTM OBOM JIpYWITBY. Pasjor nexxu, mpe cBera, y YMibeHUIN A je Y IIOYeT-

18  Bwupu un. 4 Ilpenora.
19  Bupu Ob6jammeme y3 IIpensor, Tauka 7, cTp. 6.
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Ky ApyWITBO Hajyemhe Be3aHO 3a HAlMOHAJHe TpaHuUIle, la OU TeK TOKOM
Tpajarba M CBOT Pa3Boja MMAJIO XKe/by Ha KOPUCTU IMPeJHOCTY IIPeKOTpaHmd-
HIX aKTMBHOCTH. YOCTa/IOM, IIOKa3aj0 ce y IIPaKCu Jia je OBaj yCIOB BPJIO
nako 3ao6uhu, Te ce, Ha IpUMep, IPEKOTPAHNYHY €/IeMEHT 3axTeBa Kox EB-
POIICKOT aKIIMOHAPCKOT ApyIITBa (HeMoryhHOCT ocHUBama ex nihilo), mro je
y6p30 HakoH oMoryhaBama OCHMBaba OBUX JIPYLITaBa OYUITIEFHO U3UTPAHO
IIOCTOjabeM BelMKOT Opoja HeaKTMBHMX [PYLITaBa, Koja ce O3HaYaBajy Kao
»shelf SE*, v 4mju je jenuHu 1M/b OCHMBaa 611 Hajba MpOJaja 3aMHTEpeco-
BaHMM /UIMMa Ge3 UCIyHema YClIoBa NMPEeKOrpaHNMYHe aKTUBHOCTU U 6e3
noTpebe YeKamwa Ha IIPUIMYHO AYTy IPOLeNyPy OCHUBamWba caMor EBporckor
aKI[IOHAPCKOT JIPYILITBA.

MelbyTnm, EBporickn mapaMeHT IOKYIIAO je [ja yBefie IIpeKOrpaHny-
HJI eJIEeMEHT Kao HY)XHY IIPeTIIOCTAaBKY y OCHMBamwy EBpOIICKOT 3aTBOpeHOTr
ApyIITBA KPO3 jemHy Off crnefehyx ummeHMIA: NMPeKOTPaHMYHM LD WIN
[eIaTHOCT APYILITBA, [ENAaTHOCT KOja IOApasyMeBa 3HA4ajHe aKTUBHOCTU
y BMIIE Off jefHe 3eM/be WIaHMIle, OO/IMKe OpPraHM30Bamba y BMUIIE 3eMaba
YTAHMIA WM PYIITBO MajKy PErMCTPOBaHY y PYroj 3eM/by dmaHmipm.”
HMaxo cykaBajyhu oCHOBHY 1/iejy HEIIOCTOjamba IPEKOTPAHNIHOT e/IEeMEHTa,
BUIU Ce Jla HUje CyBMIIe YCKO IIOCTaB/beH 3aXTeB 3a IIPEeKOTPAHNYIHIM eJle-
MEHTOM, 4Mja OCHOBHa (YHKIMja y CBAKOM C/Iyd4ajy Tpeba ja ce cBefie Ha
oHeMoryhaBame eBeHTYaTHIX 3/I0yIOTpeba y OHOCY Ha ApPYIITBA KOja cCaMo
eJle 1a M30erHy IpaBy/Ia CBOT HAI[VIOHATHOT IpaBa.

Ocum omoryhaBama ocHMBamwa EBpoOICKOr 3aTBOpeHOr [pyLITBa
ex nihilo omoryheHo je 1 BeroBo ocHUBame IIyTeM IIPOMeHe IpaBHe (op-
Me, CIajama WIN MOfielie MOCTojeher HalMOHAIHOr [PyLITBA, NPUMEHOM
MepOJIABHOT HalMOHaMHOT TpaBa.”! OcuM Tora, ocHMBa4M MOTy ma 6ymy
u nocrojehe eBpomcke ¢opme ApymTaBa, yMMe je MOTYhHOCT OCHUBama
oBe ¢opMe, I YOIIITe MPUCTYI HPWINIHO ONAKIIAH ¥ II0jefHOCTAB/bEH, A
yjenHo u npenBubeH fa cBOjoM LIMPMHOM IOKpPUje pasnndnute noTpebde Koje
Ou 1ocTojasne y IpaKciu.

HajsnayajHuja nuTama perynmuy ce OCHMBa4YKUM aKTOM Y IIMCMEHO]
dopmn.?? Yy Amnexcy xoju nparu IIpegnor Craryra faT je MUHMMYM eJleMe-
HaTa KOjui MOpajy fia ce Hahy y OCHMBA4KOM aKTy, a Off CAMUX OCHUBAdYa 3a-
BICM Ha Koju HaumH he Ta mmrama perymiucati.’? Cymruncku ce paay o

20 Opnyka Ilapnamenra, usmena 6p. 70, ctp. 10.
21  Bupwm un. 5 Ilpepnora.

22 EBporIcKu IapiaMeHT je IPef/IoKMO Jla Cé MIIAK MOTY YHETH M JPyTy IOfaly Koje 3ax-
TeBa MEPOJABHO HAIMOHAIHO IIPAaBO YKOIMKO TO HMje IpefBUleHO Y OCHMBAYKOM aKTy.
Bupu Opnyky Ilapnamenta, usmena 6p. 19, crp. 11.

23 MuHNMYM cafip>kKaja OCHMBAUYKOT aKTa OJHOCHK Ce Ha IINTamba ¥ Be3N ca ocHusarem (Mme
EBporickor 3aTBOpPEHOT [IPYIITBa, YIMe, OffHOCHO HAa3¥B Y afipece OCHVBAYa ¥ HOMIHA/IHA
JWIN padyHOBOJCTBEHA BPEJHOCT aKIMja Koje HApKe, OCHOBHM KammuTan Esporickor
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NUTambMMa y Be3) ca OCHMBambeM, aKlyjaMa, KallUTajJoM U OpraHM3alijoM
EBporickor 3aTBopeHor fpymrsa. IIputom cy obyxsahena 6pojHa nuramuma
KOja yoOMYajeHO peryIuily KOMIAHMjCKa HallMOHA/IHA IIpaBa, jep je Lub

aKIMOHAPCKOT APYINTBA), akyujama (Ia mu je J03BOJbeHa TOofieNa, Cllajakbe UM IPOMeHa
HOMMHAJIHE BPEJHOCTH AKIMja M aKO jeCTe KOju Cy YC/IOBU, MMOBMHCKA M HEMMOBUHCKA
IpaBa 1 o6aBe3e Koje Hajy akuuje (Kmace akiyja), a HAPOUUTO YIECTBOBAIbE Y MMOBMHM
U [OOMTH IPYLITBA, KAO ¥ MpaBa IIaca Koje [ajy akiuje; MOCTYMaK OMIo Koje IpoMeHe
mmpaBa 1 obaBe3a 13 akuuja (MM K1aca akiyja), Kao 1 HeonxopHa BehyHa 3a rmacame (y
OKBUPY MIMIIepaTVBHMX IIpaBuIa npegsubennx CTaTyToM), IpaBa Ipede KYIIOBUHE Y Be3N
ca M3[jaBabeM WM IIPEHOCOM aKIIja, Kao ¥ eBEeHTYa/IHU YCIOBH, Y CIy4ajy OrpaHUderha
wiu 3abpaHe IpeHOCa aKLKja, leTa/by THX OTpaHMderba Win 3abpaHa, a HApouuTo hopMma,
BpPEMEHCKA OTpaHMY€erba, TOCTYIAK, Ka0 ¥ MPaBU/Ia KOja Ce IPUMEmbY]y Y CIydajy CMPTHU
MM TIPeCTaHKa aKL[MOHAPa; YKOMMKO Ce Y CTydajy IpeHoca aKIuja 3aXTeBa CarlacHOCT
APYIITBA MM AKIIMOHAPA, M Cy TIpefiBubheHa ApyTa MpaBa 3a aKIMOHape WM APYLITBO
y Be3u ca IIpeHoCOoM akiyja (Ha npyuMep, IpaBo Ha IIPBO OfidMjambe), OH/A je HEOIIXO/[HO
IpefBUETI POK y KOMe MPEeHOCHIAI] ¥IMa IpaBo fia Oy/ie obaBelITeH O OfIyLy; fia N
aKIMOHApM MMajy IpaBa fia Off MCK/by4eHNUX aKIMOHApa 3aXTeBajy OTKYII aKIiyja, U IIOf
KOjMM yCTIOBMMa; [ja JIY IPU/IMKOM UCTYIIaha aKIMOHaPY MMajy IPaBo a Pofajy aKiuje
APYTUM aKIMOHapyMa WIM APYLITBY, KO je AyXKaH fa Te aKlMje OTKYIM, U IION KOjuM
ycnoBuMa), kaiiuimianom (brHaHCHjCKa TOAMHA U MOTYHHOCT IIpOMeHe, fja /I APYIITBO
uMa obaBe3He pe3epBe, U YKOIMKO MMa Koje, IOf, KOjuM yclnoBuMa ce GpopMmpajy u ja
JIM MOTY Za ce AUCTpUOYMpajy; fia /I YHOC yjIora y cTBapuma Tpeba fia 6yze IpolemheH
Off CTpaHe He3aBMCHOT eKCIePTa, Kao 1 GOPMATHOCTH Y Be3) Ca BbJM; BpeMe yIUIaTe W
YHOCa CTBapy ¥ IIpaBa, Kao U YC/IOBM Y B3 Ca YIIATOM MIM YHOCOM; Jia /M APYIITBO
MMa IpaBo fja 06e36eny GpMHAHCUjCKY TOMONR, Ipe cBera KcIIare, Kpeaute u 06e36eherma
y Be3U ca CTHIIalbeM aKuuja Of cTpaHe Tpehux /mija; fa M ympaBHU Oof6op Tpeba ma
IOTIINILIE M3jaBy COMBEHTHOCTM TIpe AUCTPHUOYIMje, Kao U HEOIIXOHHe YCI0Be; MOCTYIIAaK
y CIy4ajy He03BO/bEHUX MCIUIATa; fia /I je JO3BO/bEHO CTHUIIahe CONCTBEHNX aKIyja, 1
YKOJIMKO jecTe, HOCTYIAaK KOjy Ce CIIPOBOAM, YK/bY4yjyhm ycmoBe gpkarma CONCTBEHUX
aKIMja, BJMXOBOT IIPEHOCA 1 TIOHNUIITaBamwba; MOCTyNakK mosehama, cMamewa WIn IPyTux
IIpOMeHa OCHOBHOT KaIlUTasa, Kao U HEOIIXOJHe YCIoBe), U opianusauujom Eepoiickoi
3aifisopeHol gpywiiéa (HauMH JOHOIIeHWa OTyKa aKIMOHAapa, yClIoBu 3a BehumHy 3a
[OHOLIele OIIyKa akumoHapa (y OKBMpY orpaHudewma mpensubernx CraTyTom),
OILTyKe KOje MOTY fia JOHeCy aKLMoHapy (OCHM ofjIyka HaBefieHVX y CTaTyTy), KBOPYM
u BehyHa; mpaBmIa o mpenory ofnyka (mopen MMIepaTHBHMX mpaBuia us Craryra),
BpeMe U HauMH Ha KOjU aKI[MOHAPY MOPajy Aa Oyay MHPOPMUCAHY O MPeHIOXKeHNM
OflTyKamMa Koje JIOHOCK CKYIIUTUHA, ¥ YKONUKO je ImpefBuheHO ofpikaBame CeTHMIA
CKYINIITHMHE, CeHNIIaMa; HAauMH Ha KOjU aKUMOHAapy MoOMjajy TEeKCT HpeiIoXKeHUX
OITyKa WM [Ipyre IPUIPeMHe NOKYMEHTe y Be3M Ca yCBajalmeM OIIyKa; HauMH Ha
KOjM ce KOIuje yCBOjeHMX OflyKa 06e3bel)yjy akumoHapyMa; YKOMMKO OCHMBAYKU aKT
npenuba ycBajarmbe HEKUX MM CBMX OFUTYKa Ha CeNHMI CKYIIITUHE, HAYMH Ca3VBamba
CKYMIUTHHE, HauMH pajja y IpaBWIa O ITlacamy IPeKO 3aCTYIHUKA; IMOCTYIaK M POK
y KOMe APYLITBO MOpa [ja OATOBOPM aKI[MOHApMMa Ha 3axTeB 3a MH(OpMUCame, Ia
omo6py MPUCTYI ZOKyeMeHTMMa APYLITBA, Kao M Aa 00jaBM OMIyKe Koje Cy HOHeIN
aKIMOHAPY; [ia /M je OpraH yIpaBe [PYUITBA CACTaB/beH Off jeflHOT W/IM BUIIE JIMITA,
Ja M TOCTOjU YIpaBHU ofbop (BOXOMHM cucTeM) mnu (mpeMa u3MeHama EBpockor
IIaplaMeHTa — U3BPIIHN) OF60p AUpeKTopa (jefHOMOMHY CUCTEM); YKONMKO je M3abpaHo
IocTojare (M3BpLIHOT) ofbopa AupeKkTopa (jeHHOJOMHM CHUCTEM), OFHOCHO YIIPaBHM
oz6op (TBOTOMHN CUCTEM), BETOB CACTaB ¥ OpPraHM3alIyja; Kao MOCTOjU YIPaBHY Of60p
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610 1M3beraBame HAIMOHAHOT IIpaBa y KOMe OBO [IPYIITBO }MMa CBOje pe-
rucTpoBaHo cepuinte. OCHUBAYKY aKT MMa YHYTpAIllbe [IejCTBO Off TPEHYT-
Ka HOTIINCYBAaba, OFHOCHO yCBajama M3MeHa, a Y OZHOCY Ha Tpeha muua y
CKJIafly ca MepOJaBHMM HAIMOHAJTHUM IIPaBOM Koje ycBaja onpende Ilpse
IVpEKTNBe O 00jaB/bUBAY.

EBpOIICKO aKIIMOHAPCKO APYIITBO CE€ PETUCTPYje Y 3eM/bY YIAHULIMA Y
KO0jOj MMa CBOj€ PErMCTPOBAHO CEUIITE, YIINC MMa KOHCTUTYTUBHO JI€jCTBO,
a CXOfHa IpaBM/IA IPUMEILYjy C€ M y COy4ajy NPEeKOTpaHMYHUX CIIajarba
u mofena (ymuc crajama ¥Ma KOHCTUTYTMBHO JI€jCTBO U TUM TPEHYTKOM
#pymTBo ycBaja dopmy EBporckor 3aTBopeHOr papymrsa). Permcrpyje
ce oppebenn 6poj obOaBe3HMX IIOfaTaka, y3 MOTYNHOCT eIeKTPOHCKOT
HOJHOILIE A TIpMjaBe 33 PeTUCTpanyjy (IITO ¥MMa CBPXY /la OCHUBAMe y4u-
HI jepTUHVUjUM ¥ jeHOCTaBHMjUM), a KOHTPOJIA je mpefBubeHa wim Kpo3
KOHTPOJy afIMMHUTPATUBHMX WIM CYACKMX OpraHa (3aKOHUTOCT JIOKyMe-
HaTa M ITIOJaTaKa APYIITBA) WM OBEPOM NOKYMEHaTa M IIOJAaTaKa O OBOM
ApyWTBY (T0jeTHOCTaB/bEbE ITOCTYIIKA KOHTPOJIE KPO3 CaMo jellaH CTeleH,
Takobe paju Op3uHe U je[HOCTAaBHOCTM OCHMBama). Takobe je ob6aBe3HO
o6jaB/pMBame y CKIay ca HalIOHAJTHMM [IpaBMMa U ycBojeHOM IIpBoM mm-
PEKTMBOM KOMIIaHMjCKOT IpaBa. EBPOIICKM Iap/iaMeHT y CBOjUM M3MeHaMa
YHOCH ¥ 3Ha4YajHy HOBUHY KPO3 perucTpoBambe y EBpOIICKOM pernucrTpy Koju
6u Bogyta Komucnja u HajjiexkHY OpraHy 3eMasba YWIaHMIA.

3a akTe IpefyseTe y Ieprony usMelhy mormnmcapama OCHUBAYKOT aKTa
Y OCHIBAa [PYIITBA COMUIAPHO ¥ HEOTPAHNYEHO Cy OITOBOPHM OCHUBAYM,
a IPYIITBO OCHUBAbEM MOXKe IIpey3eTy oBe obaBese.

EBpoIcKo 3aTBOpEHO APYIITBO MOYKe MMATy OTPaHKe y CKIafy ca Me-
POIABHMM HAIMIOHATHUM IIPaBOM.

3. AKumje 1 aKIIMOHAPN

OcHOBHM KanuTajI OBOT APYWITBA IpenBubeHo je ma 6yye moze/beH Ha
aKIuje, aj je OCHOBHA MJieja [ia Ce Pafiyl O 3aTBOPEHOM APYIITBY, LITO 3HAYM

WIN jefjaH WM BUILE JUPEKTOPA, fla I APYHITBO IMa HaI3OPHYU OpPraH, OFHOCHO KaJia ra
VIMa, HEeroB CacTaB JM OpraHM3allMja M OFHOC IIpeMa YIIPaBHOM Of00pY; KPUTEPUjyM 3a
u360p AMPEKTOpa; MpOLiefypa MOCTaB/balbha U CMEHbNBaba JUPEKTOPa; [a U LPYLITBO
MMa PeBU30Pa, 1 YKOMUKO je OH HpenBuheH OCHMBAYKUM aKTOM — IPOLIeAypa 3a BEeroBO
[I0CTaB/balbe, CMEbIBAbE WM OCTaBKY; HOCe6HE TYXKHOCTHU SUPEKTOpa U LPYTUX KOju
Hucy obyxBahenn CraTyToM; #a /M CUTyalyje y KOjuMa IIOCTOjU WM je MOryh cyko6
MHTepeca AMpPeKTopa MoxXe /ja JoBefle 10 000 perba IIOCIa, U YKOMMKO MOKe, Ha3HaKa KO
MOXe JlaTh Ooffobperbe y Caydajy cyKoba, Kao M YCIOBM M HOCTYIIAK JlaBakba Ofo0perma;
IpaBMiIa O NpeCTaBbaly [APYIITBA O CTpaHe (M3BPLIHOT) OfbOpa AMpeKTOpa,
HapOYNTO Ja /I AUPEKTOPY MMajy IPaBo fla MICYIIajy CaMOCTA/THO MM KONEKTUBHO, Kao
U JereTalfja OBMX IIPaBa; IPpaBMIa O IPEHOCY yIIpaB/badkuX MpaBa Ha APYTo /Mulie).

24  Opnyka Ilapnamenra, usmeHa 6p. 21, ctp. 12.
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[a Te aKiyje He 6M MOITIe ja Ce HYJe jaBHOM IIOHYAOM, WIX HAa APYTYM Ha-
YJH jaBHUM IyTeM, HUTK Ja Ce BbUMa TPryje Ha OpraHM30BaHOM TPIXKUIITY,
a Takobe He 61 MorIe a OyAy KOTMpaHe, HUTU OM BYMa MOIJIO Ja ce TPryje
Ha 6ep3aHCKOM TP>KMUILTY.

OCHOBHO je IpaBM/IO Jja caMy aKIMOHApyU CIOOOIHO ypefe HMUTarmba
IIpaBa Koja Jiajy aKkliije, IPOMEHY TUX IIPaBa, Kao M MOCTYIAK IPEHOCa OBUX
aKIMja, OHOCHO OTpaHM4ema Tor IpeHoca. IIputom, CTaTtyT Huje mpegBUIEeO
IIpaBO OTKYIIA aKIija of CTpPaHe APYyLITBa Y OfHOCY Ha MabMHCKe aKIVIOHa-
pe, HUTH je IpenBuaeo ob6aBe3y 3a APYLITBO HA OBAaKaB OTKYIl MaHMHCKMX
aKILMOHapa, a/li OBaKBe ofipefi0e MOXKe Jja YCBOjU OCHMBAUKY aKT.

Axunje ce ymucyjy y Ksury akimosapa. IIpensubena je moryhnoct
BIIIE K/Taca aKlMja, Kao U MPABMJIO fla CBaKa M3MeHAa OCHMBAYKOT aKTa Koja
TOBOAY [I0 IIpOMEHe IpaBa aKLMOHapa HeKe Kjace 3aXTeBa JOHOLIeIbe Off-
JIyKe HajMambe % IJIacoBa aKliyja Te Kace. YIIPaBHM OPraH cacTaB/ba MUCTY
aKIMOHapa ca HY>XHUM IOJaLMMa.

IIpenoc akiuja je Moryhe orpaHMYMTY MV UCK/BYYUTHU CAMO YKOIUKO
IIOCTOj¥ CaI/IaCHOCT CBUX aKIIOHApa Koje roraba moHomIeme ofTyKe 0 0BOM
OrpaHMYeY WK UCK/BYUeny. [1o [obujamy obaBelTema 0 IPEeHOCY akLuja,
Y TO YKOJIMKO Cy UCITYyEeHM CBM yC/I0BM npenBubern CTaTyToM M OCHMBAY-
KM aKTOM, HOBY aKIIMOHAP Ce YIICYje Y KIbUTY aKIiMja, a [IejCTBO je Y OHO-
Cy Ha JPYIITBO Off TOT o0aBellITewa, JOK Y OfHOCY Ha Tpehe of TpeHyTka
ymca y KIbUTY aKLIMOHapa.

Y mebycobHum opHocuMa mpymTBa mpeja je CraTyTa jja IpemBUAM
CYACKO MICK/bydere aKIVOHapa APYIITBA, KA0 ¥ MOTYhHOCT HOB/Iavyerma ak-
moHapa u3 apymrsa. CyIcKo UCK/bydeme ImpefBuheHo je ycen HaHoIIemha
036M/bHE IITeTe VHTEePecuMa APYIITBA, VIN YKOIMKO OJ OCTaHAaK HEKOT aK-
L[MIOHApa MMAao HeraTMBHe IOC/efuie Ha camo Apymrtso. Cyn omiydyje y
CITy4ajy UCK/by4Yerba O TOME KO CTHYe IberoBe aKljuje — APYru aKIyoHapu u/
WIN OPYLITBO, KaO ¥ O MCIIIATH aKIMOHapa.

AxumoHapyuMa je omoryheHo mpaBo fja UCTyIle U3 APYIITBA YKOIUKO
ce aKTMBHOCTH JIpyIITBa 00aB/bajy TaKO Ja HAHOCE 030M/bHY IITETY UHTepe-
CMMa aKIMOHapa Kao MOC/IefuIla 3HaYajHUX IyOUTaKa, IpOMeHe PerucTpo-
BAHOT CefyIlTa y IPYyTy 3eM/by WwiaHuny EY, cylITuHCKa n3sMeHa [elaTHOCTI
APYLITBa, HEWCIIATa IMBUJIEH/Ie HajMambe 3 TOMHe, MaKo 6u PuHaHCHjCKM
TO/OXaj JIPYITBA JIpyraunje 103BOHABA0.>> AKIMOHAP KOjU el 1a V-
TYIV IOJHOCK IMCMEHU 3aXTeB Ca Pas3jo3uMa OpraHy yIpaBibama, Koju he
TPaXMUTH Jla Ceé O 0] M3jacHe aKI[MOHAPM y BE3M Ca CTUIAILEM aKLMja aK-
IIOHAPa KOjU UCTYTIA Off CTPaHe CaMMUX AKIMOHAPa WIN IPYMITBA. ¥ CIIy4ajy
HeIloCTM3amba 3ajeJHNYKe OJTyKe, HAPOUUTO Y OJHOCY Ha BPEIHOCT aKILINja,

25 EBpOICKM Hap/laMeHT 3ajpkaBa IOBJIAuerbe y OBVM CIydYajeBVMa, amyu 6e3 HaBoDema
0361/bHe 1uTeTe akumoHapuma. Bupgu: Opryka ITapiamenra, usmena 6p. 29, ctp. 16.
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oHa he 6utn ompelheHa ox cTpaHe He3aBUCHOT eKCIlepTa KOra MMEHYjy ak-
IIMIOHApH, OJHOCHO Yy CIy4ajy M30CTaHKa JOTOBOPA, CYH VIV APYTY HaJIeX-
HM opraH. Ha saxTeB akI[oHapa HaJI&XHM CYJ, MOXKe HATOKUTH CTHIambe
aKIuja of CTpaHe APYIuX aKIMOHAapa WIM CaMor JPYyLITBa, KA0 ¥ MCIIATY
BpEIHOCTU aKIyja.

4, Kanuran

CE je cymITMHCKM yCMepeHa Ha BelMKa aKI[OHApCKa APYIITBA Koja
00aB/bajy IpeKorpaHNdYeHe aKTUBHOCTH, y CMUCIY HUXOBOT OJIaKIIarba
Y eBeHTya/IHO oMoryhaBama, ¢ TMM /la je OCHMBA4YKV KaIUTalT Kao Ipexy-
CJIOB 3a HBEHO OCHUBame MOCTaB/beH BUCOKO U m3Hocu 120.000 eBpa. Kop
¢dopmynmmcamwa mpaBmia Koja he ce omHocutu Ha EBpomcko 3aTBOpeHO
APYLITBO, IOYETHA NJieja je OV/Ia Ja OHO HeMa BMCOKM OCHMBAUKM KaIlMTall,
jep 6u TO 6MIa jemHa Of OMTHMX OrpaHMYABajyYhMX UMIbEHNUIIA y OCHMBAKBY
VI OTIpefie/bIBalby OCHMBAYA 33 OBAj OOMMK APYIITBA. YOCTAa/OM, 0Baj 0O/IMK
#pymTBa 61 Tpebano ga Oyme HaMeHmEH MambMM U CPeNIbMM JPYLITBUMA,
nako 6u Tpebano ga Moxe ga obyxsaru u Beha ApyiuTBa Koja Cy 3aTBOpe-
HOTr Tuna. 360r HMUCKOT ITOYETHOT KalMTala OCHOBHA Mpeja je fa ce Tpeha
NN, Ipe CBera MOBEPUOLY APYIITBA, IITUTE IyTeM YCTaHOBE OrpaHMYerbha
nnahama, Kao ¥ Kpo3 odyBame KalnmTana fpymrsa. Takobe cy npensubena
U noce6Ha IpaBa MOBepUIalLla Y C/Iy4ajy CMalberha OCHOBHOT KaIlUTajla OBe
¢dbopme mpymTBa.

Kannran EBporickor 3aTBopeHOr ApyIITBa M3PakeH je y eBpuMa (0cuM
KaJ| ce pajy O 3eM/baMa y KOjiMa ce He IpuMemyje Tpeha dasza ekoHOMCKe 1
MOHEeTapHe YHuje, y KOjuMa Ce KaluTal MCKa3yje y HalMOHA/IHOj BaayTH, a
MOXXe U Y eBpuMa), 1 Mopa 6utnu y normyHoctu yitahen. [oyetHa upeja je
Owma ja OCHMBAYKM KamuTan Oyfe y MUHMMATHOM M3HOCY Of camo 1 eBpa,
anM je Ha MHMIMjaTMBY EBpOIICKOT mapaaMeHTa y IpeIory M3MeHa TO Orpa-
HIYEHO Ha CJIy4aj Kaja OpraH ylpas/bama Jiaje ,N3jaBy CONBEHTHOCTU', JOK
Ce y IPYTMM CIy4YajeByMa MK 3aXTeBa 3HATHO BUIIM MUHUMYM KaluTama y
usHocy of 8.000 eBpa.?s Mpeja oBakBOr perynncama je y HOBUM CXBaTambyMa
noTpebe 3allTHUTe IOBEPIIALIA, IIPM YeMy Ce UCTHYE fia je CBe BMILE aHaC 3
HOBepHolLie Off 3Ha4aja HeKa IpyTra YMbEeHMNI[A, 2 He CaMa BUCUHA OCHUBAYKOT
KalyTaja, Te ce, Ha IpuMep, 4ecTo OaHke 06e360ehyjy cpemcTBuma mepco-
HaHOT 00e36ebhema Koje Hye AMPEKTOPM KOjU CY MICTOBPEMEHO U aKI[MOHa-
pH, HOK, ca IpyTre CTpaHe, foOaB/pauM Hajuelrhe Iy TeM OIJIOKEHOT IIpeTacka
cBOjuHe 10 uctate 06e36ehyjy cBoja morpaxkusama.”’ Takohe je o sHauaja
¥ TO IITO APYLITBA MMajy pasnndnuTe MOTpebe 3a KaNUTaIOM y 3aBUCHOCTHI

26  Bupm: Opnyka ITapnamenTa, usmena 6p. 33, cp. 17.
27  Bupm Objaumeme y3 Ilpenor, cTp. 7.
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Of1 ILVIXOBOT ITOC/IOBAaMba ¥ JEIATHOCTY, I1a je CTOra Hajoosbe [ja caMy aKI[Mo-
Hapy feMHUIIY OBe HOTpebe APYIITBA.

Axunje ce ynmahyjy y HoBIly Wiy cTBapuMa WM IpaBUMa y CKIay ca
OCHMBAUK/M aKTOM, a aKI[MOHAapK ce He MOTry oc1ob6oautu obasese yIuiare,
OJJHOCHO YHOCA OCUM Y C/Ty4ajeBiMa CMameiba KaluTaa.

Vcnnara guBMaeH/e peryanucaHa je YHU(GOPMHMM IIpaBUINMA, IIpe-
Ma KOj/Ma Ce BpIIM Ha IIPe/IOr OpraHa yIpaB/bamba (U eBeHTYalHO HAKOH
HOTINCUBAaba M3jaBe O COMBEHTHOCTY YKONMKO TO NpenBuba ocHMBauKm
aKT) aKO HaKOH NCIIaTe MMOBJHA JIPYIITBA y IOTITYHOCH IOKPVBA CBE heHe
ob6asese (Tect comBeHTHOCTM). Huje mosBo/beHa ucIvlata u3 pesepBu Koje
OCHMBAYKUM aKTOM HUCY IpepiBubeHe y OBy CBpXY, a Takobe je mpengsubena
n obaBese Bpahama MCI/IaTe YKOMMKO OHAa HMje M3BpIIEHa y CKIamy ca
orpaHmyemyMa Iahama off cTpaHe OHOT aKIMOHApa Koju Huje 6mo caBbe-
CTaH y OBOM IOI7IeAy (3HAO W/IM MOTA0 3HATH 34 HEJO3BO/bEHY MCIIATY —
mTo ykupa EBporcku mapimaMeHT y cBoM mpepory). [Ipema n3menama Es-
POIICKOT ITap/laMeHTa He 6y Oua J03BO/beHa HU JICIUIATa KOja TOBOAY IO

CMambECbhba MIMHMMAIHOT MI3HOCA KaI'II/ITa}'Ia..28

CTuuame CONCTBEHNX aKIMja je MCK/bYYeHO NyTeM ymmca (mupex-
THOT, KaO ¥ MHAMPEKTHOT), a OTPAaHNMYEHO je MPaBWIMMa O OTpaHMYemUMa
mwrahawa. CrullambeM COICTBEHMX aKIMja Ilacadyka M Jpyra HeMMOBMHCKa
IpaBa ce CyCIleHAYjy ok He fobe o wuxosor orybema. YKOIMKO ApyIITBO
HNOHMIITY COIICTBEHE aKIMje NONMa3K O CMarbeihba OCHOBHOT KallMTana. YKO-
JIMKO je IPYLITBO CTEK/IO aKLuje MPOTUBHO ofpendama CraTyTa MIN OCHU-
BA4YKOI' aKTa OHE MOPajy /ia ce NMPOAajy VMU IIOHNIITE Y POKY Off jeHe TOgVIHE
0J] BUXOBOT CTUIIAakha, IpeMa NpaBUIMMa MEPO/IaBHOT HAllMOHA/IHOT IIpaBa.

Y morneny cMamema Kammrana mpefsubeHa je 3amTura IpaBa IIo-
BepiIalla 4ije je MOTpaKMBambe HACTa/Io Ipe 00jaB/byBamba OIIyKe O CMa-
ey, Y OHI Majy IIpaBo y poky o 30 naHa o 00jaB/bMBarba fla 3aXTEBajy
oprosapajyhe o6esbeheme ipeg nHagnescnum cygom. Cyn he HamO>XXUTH OBAaKBO
o6e36eheme caMo YKONMMKO IOBepuIall JOKaXKe Ja je BeroBo MOTPaXKMBabe
YIPOXXeHO 300T cMarberba KalnuTaa, 3a Koje APYIITBO Hije Aalo oarosapajyhe
o0esbeheme.

5. Oprann

Ypebemwe crpykrype oprana EBpomckor 3aTBopeHOr ApyLITBa Ipe
cBera uma uzejy ga omoryhm aximonapuma cinobony msbopa, y3 ogpehena
MMITepaTyBHA IpaBIUIa, HAMEHEHa, IIpe CBera, 3allITUTY MambUHCKUX aKI[MO-
Hapa. Y OffHOCY Ha OpraH yIpaB/balba OCTaB/bEHO je IIPaBO M300pa, MOIyT
npasuia EBPOIICKOT aKI[MOHAPCKOT APYLITBA (jefHO WM BMILE JIMIIA, OZHO-

28 Opnyka Ilapnamenra, usmena 6p. 35, ctp. 18.
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CHO jeHOIOMHU, IBOJOMHI CUCTEM ynpaB}ba}ba) Koje he ocuuBaun YYUHUTU
y ocHuBadykoM akty. Crora oBaj akT ypebyje He camo koje he oprane numatn
ApyLITBO, Beh 1 HKM3 IpaBMIa Koja ce OZHOCE Ha (PYHKLMOHVICAmbe, HaJlJIeX-
HOCT 11 OATOBOPHOCT OBMX OpraHa.

ITpensubena je nucra oryka Koje JOHOCY CKYIILITHHA KOjy je Moryhe
IOPOIIMPUTY U OJjlyKaMa KoOje CKYNIITMHA JOHOCH Ha OCHOBY OCHMBA4-
KOT aKTa, ¥ To BehMHOM I7acoBa mpema ofpef6aMa OCHUBAYKOT aKTa, JJOK
Cy HeKe OJjIyKe orpaHmdeHe o6aBe3oM KBanudukoBaHe BehuHe (He Mambe
Off % YKYIIHUX IJIaCOBa KOje M1ajy akumje Koje m3jaje Apyumrso). Takobe je
npensuleHo [a HMje HEOIXOHO OfpP)KaBaTU CeTHMIe CKYIIITHHE, ann je
yBe[IeHO HeKO/IMKO IIpaBuIa 0 06aBe3HOM MH(OpMICaky aKIMOHApa Y Be3n
ca JIOHOLIeHheM OJJIYKa, Koje ce JOHOCe Y MICAaHOM OO/uKy, a 00jaB/byjy ce
y OHOCY Ha OfIyKe umje je soHomeme npensupeo CraryT. IIpepsubena
je moryhHOCT BpiIema CKyNIUTHHE M Of CTpaHe jefHOTr akumoHapa. Omy-
Ke CKYIIITMHE MMajy MHTEPHO JIejCTBO Of] laHA [IOHOLIEHa, a Y OIHOCY Ha
Tpeha nmuia y ckmagy ca MepogaBHUM HAaLlMOHATHUM TIPaBOM.

AxumoHapy 1MMajy mpaBo 671aroBpeMeHOr oOaBelITaBama ¥ ITOCTaB-
/barba MUTalba OPraHMMa yIIpaB/baiba.

BaxxHo mpaBmno koje mpegBuba CTaTyT OZHOCH ce Ha IIONOXKaj
MambJHCKIUX aKIMOHApa, Koje 611 Tpebasio 3alITUTUTY IIpe CBera y I/Iacamy O
3HaYajHVM IMTabMMa JOHONIEHheM I71aCOBa Y He MameM Opojy off % YKyIHOT
Opoja rmacoBa akiuja EBpoIrckor 3aTBopeHOr ApyIITBa KOje MMajy HIpaBo
rnaca. Takobe je mpenBubeno wmuxoBo mpaBo fa 3axTeBajy off YIpaBHOT Ofi-
6opa casuBame CKYILITHHE, YKOIMKO Ce pajii O aKI[OHApyMa Ca HajMarbe
5% riacaykux IpaBa Ha OCHOBY akumja. Takobe je mpensubena u moryhnoct
la MaBVHCKM aKI[MOHAPM ca UCTUM KanuTan ydermhem (5% rmacauykux mpa-
Ba Ha OCHOBY aKIIMja) MOTY 3aXTeBaT Of Cy/ia VIV IPYTOT HaJJIeKHOT aiMM-
HMCTPATUBHOT OpraHa OCTaB/babe MOCEOHOT CTPyUYmaKa Koju UCINTYje 3a-
KOHNTOCT pajia APYIITBA y CIy4ajy CyMibe fia je 0361pHO moBpeheHo mpaso
VIV OCHUBAYKM aKT (CTPyYHM IOBEPEHUK y HallleM IIPaBy), MAKO je OCHM-
Ba4YKVM aKTOM Moryhe fja ce mpeaBUAM U MambMU Ipar KanuTan ydemha.

Y Besu ca IMpPeKTOPOM [pyIITBa IpepsubeHa cy mpaBuia o AMCKBa-
mMUKALUjI, ZY>KHOCTY HaXKibe, JYKHOCTH JI0jaTHOCTI U CyKoba MHTepeca,
y Be3M ca KojuMa je Moryhe npensumeTy ogrobapajyha npasuia OCHUBaYKIM
aKTOM.

CymTyHa mpaBuia Koja ce OfIHOCE Ha OpraHe ynpas/barba MMa 3a II0-
JeTHy WJejy /iBa OCHOBHA THUIIAa IpyIITaBa y obmuky EBpomckor sarBope-
Hor apymTsa. IIpe cBera, mopogMYHM TUII APYLITBA y KOME Cy OCHUBA4YM U
4TaHOBM Hajuernhe yK/byueHN y paji ¥ IOCTIOBambe APYIITBA, U TO Ce OITefa
Y jemHOCTaBHUjOj CTPYKTYPM OpraHa M IpaBUIMMa muxosor paga. Ca mpy-
re ctpaHe, Moryhe je ma Kpos oBy ¢opMy fAenyje U APYLITBO KOje je HEelTo
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pasBujeHuje U y CTPyKTypu u 1o obumy. HeonxonHo je ma mocToju Makap
HEKM Off aKI[MOHapa KOj! je BUILE Yy IOJI0XKajy MHBECTUTOpPA U HUje€ 3aMH-
TepecoBaH 3a CBAKOJHEBHO yIIpaB/baibe y JPYLITBY, IIa CTOra MMa HOTpedy
aHT)XOBaIba NOCEOHOT /INIIA V/IM OpraHa Koju he BOgWTH ITOC/IOBE APYIITBA.
Crora ocHUBaYKM akKT MMa MoryhHocT fa mpoHabe 1 TakBy CTPyKTypy Koja
HOofpa3yMeBa KOMIUIEKCHUje OffHOCe, BUILe OpraHa M BUXOBY MebhycoOHY
ycknabeHoCT.

6. YuecTBOBame pajHIKa y yIIpaB/balby

OCHOBHO je IpaBM/IO [ja Ce Ha NMUTalbe y4eCTBOBAMbA 3AIIOCICHUX Y
yIIpaB/balby IPUMEYjy IpaBUIa 3eM/be ¥ KOjoj APYLITBO MMa CBOje peru-
CTPOBAHO CefMIITe. Y CIy4ajy IPOMeHe PeriMCTPOBAHOI CefyIITa Koja Io-
BJIaYM NIPOMEHY MEepPOJABHOTI IpaBa IpuxBaheHO je Ka0 OCHOBHO IIPaBUJIO
O4YyBaba OBOT IIPaBa, YKOIMKO je OM/IO HajMalbe %5 3aIIOC/IeHNX Y 3eM/bI U3-
JlacKa Off YKYIIHOT 6poja 3amocieHux y EBpOIICKOM 3aTBOpeHOM ApPYIITBY,
pauyHajyhu u orpaHke M 3aBUCHA [IpyIITBa y OM/IO KOjOj 3eM/bU YWIAHUIN,
Kao U YKOJIMKO y 3eM/bU IpujeMa Huje IpefBubeH MCTY HMBO y4eCTBOBamba
KOjJ1 Ce IpUMemUBao Ha EBPOIICKO 3aTBOPEHO APYLITBO Ipe IPOMeHe peru-
CTpoBaHOT ceguiuTa (padyHajyhy nmpema mponopuuju y ofrosapajyhum op-
raH)Ma), OfHOCHO 3eM/ba IIpMjeMa He Jiaje IIpaBa 3aloC/IeHNMa y Ae/I0BUMa
mpymTBa (kaHuenapuje, pabpuke UTAH.) KOji Ce Hajase y APYTMM 3eM/baMa
VICTV OCHOB 3a IIPYIMEHY IIpaBa y4eCTBOBama, Kao IITO Cy y>KMBa/IN IIpe IPo-
Mene cemymTa.>’ YKomiKo He flohe /10 YCIeNT X Iperosopa o OBOM MUTAmbY
y Poky of 6 mecernu (ca moryhHourhy mpopykema Ha MCTH OBaj POK), IO
IpaBIUIy HACTaB/bajy Aa Ce NMpUMemYjy IIpaBa Ha yUeCTBOBambe Kao LITO CY
OuIa OpraHM30BaHa y 3eM/bM IIpe IIPOMEHE PETMCTPOBAHOT CeyIITa (3eMIbe
u3nacka). Y CIydajy IpeKOTpaHMYHOT CIIajalba HMpPUMEHYjy ce NpaBuUiIa O
y4ecTBOBamwY pajIHMKa y yIpapbamby u3 J[UpekTiBe O NMpeKOrpaHNMYHUM
CIIajamuMa.

Moke ce IpUMETUTH fia Cy, Y OFHOCY Ha IpaBUIa O YIeCTBOBalbY 3a-
MOCTIEHNX Y YIIpaB/balkby ¥ EBpOIICKOM aKLIMOHapCKOM [pPYIITBY, Ia 1 y -
PEKTVBM O NPEKOTPAHMYHNM CIajarbyuMa IpaBuiaa ocHoBHor IIpepgmora Es-
POIICKOT 3aTBOPEHOT APYINTBA Jja/IeKO jefHOCTaBHMja (IITO je ¥ IOTMYHO jep
y BehuHM 3eMaspa KOJ MamuX ApyIITaBa He IIOCTOjU YYeCTBOBAMbE pajHIKA

29 O osum Mopenmuma Bupu Buite: R. Drury, ,The European Private Company®, ctp. 134 u
Haspe.

30 Bupanm un. 38 Ilpennora.

31 Directive 2005/56/EC of the European Parliament and of the Council of 26 October 2005
on cross-border mergers of limited liability companies, OJ L 310, 25.11.2005., u3Bop:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32005L0056:EN:NOT,
npuctyi: 24.11.2009.
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y YIIpaB/bamy), OCUM TOT'a OCHOB IIPMIMEHE je jefHOCTaBHMje Ne(UHICaH, a y
TIOT/Iefly MaTepyjaTHIX Offpefi0u jacHo je a HeMa CTaHAAPAHUX IpaBy/Ia Koja
Ou ce mpuUMemNBaNa y OACYCTBY JJOTOBOPA, IITO y OBOM CIy4ajy 3aMemyjy
IIpaBuiIa 3eM/be M3/1acKa Kao 3HayajHMja 3allTITA ¥ OIHOCY Ha IIpaBa PaJHU-
ka. MehyTtum, 1 oBze croje 6pojHe KpUTHKe KOje IIOCTOje U Y OFHOCY Ha IIpa-
Bua kop CE, 0fHOCHO KO IpeKOTpaHMYHUX CIajama. Tako ce, Ha Ipumep,
Kao OCHOBHA KPUTMKA MCTUYe TelIKoha y IpeHOoIIemy MpaBa Koja pagHNI
UMajy y jefHOj 3eM/bM Y CTPAHO IPAaBO KOje WIM He MO3Haje TaKaB CUCTEM
yoIIuiTe, WM IO3HAje CUCTeM KOju je apyraumju. VI camo opgpebuBarmwe npu-
MeHe IIpaBa Koje je IOBO/bHMje 3a PaJHUKe YeCTO MOXKe Jia Oyne penaTuBHO
U Tewko 3a ofipehuBame, y3umajyhu y 063up ma je Temrko mMepurym mra je
60/be YKOTUKO Ce pajyt O KBATUTATUBHO PAasTMuMTUM cTBapuma.>> Takobe
Ce y4ecTBOBame PaJHUKA Y YIIPaB/balby MOXe II0jaBUTY HapOYUTO Ipobie-
MaTMYHO y CIy4ajy Jia ce pafu O APYIITBMMA KOja HEMajy OpraH y Kome 6u
Ounm npencTaB/beHy pafHuIY (Ha puMep Hap3opHu ofoop). Crora je ciop-
HO je #a ymu 61 y TOM Cnydajy Tpebano ¢popMmpary HeKy BPCTY HaJ30pHOT
opraHa y kome 61 OMIM IIpefCTaB/beHU pafHNULM, WIN KaKo Ou fpyraduje
OHJ MOTJI Ia YYeCTBY]y Y yIpaB/bamby APymTBOM.”> OBO je BaXKHO HAPOU-
TO Koj, EBpoInckor saTBopeHOr [pyIITBa, KOje 110 NpaBUIy He MOpa Jia uMa
HaJ30pHU Of60p, OTHOCHO MMa MOryhHOCT f1a M3abepe jeTHOMOMHM CUCTEM
yIpaBe Yy KOMe C€ y4eCTBOBAIbe PAJJHMKA Y YIPaB/balby KPO3 HUXOBO KJla-
CMYHO ydeurhe y HaI3OPHOM Off00PY TEIIKO MOXKe 3aMUCUTH U CIIPOBECTH,
ocTap/bajyhu ca cTpaHe fia /I ce Ty pajy O OYyBamwy ,JCTUX IIpaBa Koje
Cy pajHMIM VIMany, Kajia je cMycao ydemha y TakBOj CUTYaLUjy OUUITIEHO
npyraunjn.’

3HaTHY M3MEHy ITpaBM/Ia O Y4YeCTBOBalY pafiHMKA Y YIIpaB/baiby
yumHno je EBpOICKM mapaaMeHT y CBOM M3BeINTajy, Ipe cBera ymyhyjyhm
Ha IpuMeHy npaBuna JupexkTuBe o ydyecTBoBamy 3amocneHux y CE.
OBaj mokyMmeHT mpenBuba mpaBo 3anmocieHrx (Koju MHade MMajy IpaBa Ha
y4ecTBOBame y yIpaB/balby y 3eM/bH MCe/belba) [a MMajy ImpaBo usbopa,
IOCTaB/bakba WIN IPENopyKe, OFHOCHO IPOTHB/bEHA IIOCTaB/bamba Opoja
4JIaHOBA aMUHICTPATUBHOT W/IV HAI30PHOT OpraHa OBOT ApyuITBa. Takobhe
je mpenBubeHo fa y caydajy ocHuBama EBPOIICKOT 3aTBOPEHOT [pyIITBa

32 Mathias Siems, ,The European Directive on Cross-Border Mergers: An International
Model?*, Columbia Journal of European Law, vol. 11, No. 1, Winter 2004/2005, ctp. 177.

33 Jochen Hoffmann, ,Die grenziiberschreitende Verschmelzung im Aufwind!“, RIW, Heft
2, 2006, cTp. 1.

34 O oBum mpobnemuma Bupym uie: Christoph Teichmann, ,Restructuring companies in
Europe: a German perspective®, European Business Law Review, 6/04, ctp. 1331 u name

35 Council Directive 2001/86/EC of 8 October 2001 supplementing the Statute for a European
company with regard to the involvement of employees, OJ L 294 of 10.11.2001., n3Bop:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001L0086:EN:NOT,
npucty: 24.11.2009.
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ex nihilo xoje uma mame op 500 3amocneHux Tpeba Aa ce IpUMeHe IpaBU-
na xoja he oprosaparyu Tom JpyIITBY, anM Y CBAKOM C/Iy4ajy IIPErOBOPU O
y4ecTBOBamY 3aIlOC/IEHNX Y yIpaB/barby he 61T oTIIOYeTH yKonmko sehmHa
3aII0CTIEHNX yOOM4ajeHo pajyl IIOf IIOBO/BHMjUM PEXVMOM YIpaB/bamba Off
OHOT KOjM Ce IpUMEIbYje Y 3€M/bM WIAHMIIM Y KOjOj C€ OCHMBA JIPYIUTBO.
Takobe je mpeneubeHo mperoBapame ca 3aIllOCTIeHMMa y CTy4ajy IpOMeHe
PErnCTPOBAHOT CEIMINTA IO OCHOBY MCTUX IpaBU/a Kao M KOJi OCHUBamba
EBpOIICKOT 3aTBOpeHOT fpymTBa.>® HaKHAIHUM M3MeHAMa CYUITHHCKY CY
u3MemeHe ofpenode o yuenihy pagHmKa y ynpasbamby, YIIaBHOM ce Be3dyjyhu
3a 6poj OBUX /IMIIA M Y 3aBMCHOCTH Off TOTAa OCTBApMBaIbe IVMXOBMX Ipa-
Ba. OcTaje, MehyTnm, kako he oBa nmpasuma 6uTy KeduHNUCaHA Y KOHAYHOM
IIpepnory Craryra. Unmennua je ga je ucTy mHTepBeHIMjy EBponcku map-
JTAMEHT MMao U Kof, [IMpeKTuBe O NMPeKOTpaHMYHUM CIIajambyMa, Tako Ja je
0BO jeHO Off OCeT/bMBUX NuUTama y kojuma IlapmameHT yBek pearyje. Ca
Ipyre CTpaHe, CyBuIlle KOMIUIEKCHA ITPaBM/Ia MAKO MMajy HaMepy fla 3allITuTe
3ar0ciIeHe MOTY J1a IOBeAy /10 KOMIJIEKCHOCTY y IPUMeHM 1 n3beraBama a
ce oBa (popma yomiuTe KOPUCTH jep HMOB/Ia4dM ca coboM onrtepehemwe y BUAY
IpaBWIa O y4ellny pajHuKa y yIpaB/bamby.

7. IlpoMeHa perncTpoBaHOT CeANIITA

3a EBporicko 3aTBOpeHO ApywITBO mpesBubeHa je o6aBesa ma ce pe-
TUCTPOBAHO CEeNMINTe M MEeCTO INaBHe yIpaBe (CTBAapHO CefWIITe) WIN
IJIABHO MECTO TIOC/IOBamba Hajase yHyTap 3ajepnune. Ilpurom je uspmamro
npenBubheHO ja perucTpoBaHO CefulITe He Mopa ja Oyfie y UCTOj 3eM/BM Y
KO0jOj je 1beHO CTBApHO CEUIITE MV MECTO ITIABHOT II0C/I0Bama. Ha Taj HadynH
HedMHUTHUBHO je M3abpaHa Teopyja MHKOPIIOpaluje y CMUCTY KpUTepujyMa
y u3bopy IpuMeHe pajyi perylicama CTaTyTapHUX IUTama APYLITBA, U Y
CK/IaJy ca BUILETOAMIUIBLMM TeHJEeHLMjaMa YKUAAlba OrpaHMuYerba Koja cy
CBOjCTBEHA TEOPUjU CEUINTA, @ HUCY Y CKIaJy ca KOMYHUTAPHUM IIPaBOM,
IIpe CBera IPaBOM HacTambyBamba.

Passor ns6opa kputepujyma MHKOpIiopanyje u ogoamyBame KpUTepu-
jyMa CTBapHOT CelMINTa Hajlasy ce y morpebu ma ce oBoj GopMu ApymITBA
oMoryhm HoKpeT/pMBOCT, jefjHa OJ 3HAYajHMX KapaKTepUCTMKa U pasjora
IEHOT perynucama. Tume je 6110 HEONIXOMHO Pa3[BOjUTY PETUCTPOBAHO U
CTBApHO CEMUIITe, Ca jefHe CTpaHe, JJOK je ca Jpyre CTpaHe, OMIO HY>KHO
HpeABMUAeTY IMpaBuIa Koja ce OfHOCe Ha MOTYhHOCT IIpOMeHe perucTpoBa-

36  Opnyka Ilapmamenra, usMeHa 6p. 74 u 75, ctp. 6-7.

37 Buine o muTamKMa IOjMa CEAMINTA, KPUTEPUjyMa 3a IeroBO yTBphuBame, Kao 1 Ipe-
KOTpaHN4YHe IpoMeHe cemmiuTa Bupm: TatjaHa JeBpemosuh, Ilpexoipanuuna tpomena
ceguwiitia gpywiiiaea y komyHuitiapHom ipasy, 3anyxouna Aunpejesuh, beorpan, Maj
2003.
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Hor cefmmTa EBPOIICKOT 3aTBOPEHOT IPYIITBA U3 jefiHe 3eM/be ulaHuie EY
Y BpyTY, ca win 6e3 IIpoMeHe CTBapHOT cefumTa. OBaKaB CTaB CBOjeBPEMEHO
HUje 3ayseT y ycBajamy CraryTa EBpoIICKOr aKLIIMOHApCKOT ApYLITBa, Te je
3a 0Baj OOMMK ApylITBAa HpeABueHO Ja ce perncTpoBaHO U CTBApPHO Ce-
[MIITe MOPAjy MOK/IANaT, OJHOCHO Jla €eBEHTYa/lHa IIPOMEHA PErucTpoBa-
HOT Ce/IMINTA TOApasyMeBa M NMPOMEHY CTBapHOT cemumTa.’® TakaB cTaB
OLITPO je KPUTUKOBaH, U3Mely ocTajor u Ha OCHOBY YMIbeHMIIE A HUje Y
CK/IaJy ca IpaBOM Ha HAaCTambMBaIbe, I1a je jejlaH Off ImpefIora Bpjo 6p30 Ha-
KoH poHomewa Craryra CE 6una ugeja ga ce y mpegsubeHoj pesusuju u
npeucnutuBamy ofpenodu CE npsBo nsMenn osa onpenoda.

MebyTnm, nako ce pasjgBajambe CTBAPHOT U PETMCTPOBAHOL CEUIITA
MO>Ke CMaTpaTy 3Ha4ajHUM YCIIEXOM y Pery/Iucamy OBMX IMUTarba, IPAKTUY-
HM e(eKTU MOXKfia ¥ HUCY TOMMKO 3HadajHu. Hamme, cymTuHcko obenexje
EBpomnckor 3aTBopeHor apymTBa 6u Tpebano ga 6yae ykiamarme HallMOHA-
HIX pa3jMKa y OGHOCY Ha OBY ()OpPMy [pYILITBA, OFHOCHO UMIEHUIA Ja je
OHa He3aBJCHA y BEIMKOj MEpY Ofj HAIVOHA/JHOT IIpaBa y KOMe MMa CBOje
peructpoBaHo cegumre. To 61, OHA OBENIO M O CYLITMHCKY YK/Iambarmba
noTpebe Jja [PYIITBO YOIIIITe MMa PasfiBOjeHO MECTO CTBAPHOT M PETUCTPO-
BaHor ceguuita.”” Hanme, ykonuko 6u 6mmo ckopo cBejenHo rae ce Esporm-
CKOT 3aTOBPEHO JPYIITBO Hamasy (Ifie je PerncTOBaHO CefuIITe U Koje je
HAI[IOHATHO IIPaBO MePOJIaBHO) Ha/Ia)Kee CTBAPHOT CEUIITA IPaTUIo Ou
IIOCTIOBHE OKOJIHOCTM U TOTpebe, a ca apyre cTpaHe MoryhHocT cmobopHe
IpOMeHe PeryCTPOBAHOT CeAMIITA CaMo O Jajbe YCKIaAUIo CTBapHe IOoTpe-
Oe IpymTBa Ca MECTOM IIOC/IOBAlba, @ He IIOTPeOOM M3UTpaBama 3aKOHA VMIN
3noynorpebe IpaBa, IITO je HaHAC Hajuemha Mo3ajyHa IPOMeHe CefuIITa
VIV 1eTOBO HeIOK/Ianame (PerucTpoBaHO U CTBAPHO).

JMako je Ha4eTHO YCBOjeH CTaB la Ce PerMCTPOBAHO 1 CTBAPHO CEMIII-
Te OBOT APYIITBA He MOpajy MOK/IAmaTy, EBPOICKNM Iap/IaMeHT je y CBOM
U3BELITAjy UIAK UCTaKao NOTpely ,lIpefy3Mama Kopaka ga 6u ce cripedn-
7Ma ynotpe6a oBe GpopMe APYyLITBA pajyl M3UTPaBama JETUTUMHIX IIPaBHNUX
unTepeca semama wranma“ ! Crora je mpensubeno ma he y crydajy ma ce
PETMCTPOBAHO U CTBAPHO CEMVIITE Pas/MKY]jy IIOCTOjaTu obaBe3a a ce y pe-
TUCTPY 3eM/be Y K0jOj Ce Hajla3y CTBApPHO CeUILITe MOpajy yHeTu ofpehenn
nogany o EBporckoM 3aTBOpeHOM JPYIITBY.

IIpaBnna 0 mpoMeHN perMcTpPOBAHOT ceauiuTa EBpomnckor saTBOpeHor
APYLITBa IIpe CBera IoApa3yMeBajy NpaBHU KOHTMHYTUTET (IOCTYIAK Huje

38 Bupanm un. 7 u 8 Craryra CE.

39 Bugm, Ha npumep: Jaap Winter, ,EU Company Law on the Move®, Legal Issues of Eco-
nomic Integration, vol. 31, 2004, ctp. 104.

40 Robert Drury, ,, The European Private Company®, ctp. 129.
41 Opnyka ITapnamenrta, cTp. 3.
42 Ibid., ctp. 10.
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npaheH MMKBUAIMjOM APYIITBA), @ HEOIXO/HO je fla ra IpaTy ofrosapajyha
¥ G/1aroBpeMeHa salTUTa ofipeheHNx mia, mpe cBera aKIMoOHapa (M3BEIITaj
YIIPaBHOT OpraHa, M IJlacambe y CKAaJy Ca IPaBMIMMa OCHMBAYKOI aKTa
Ha OCHOBY IIpaBM/Ia O M3MEHM OBOT aKTa), HAPOUUTO MAIBMHCKMX aKIMO-
Hapa (pyMMeHa IpaBU/Ia 3eM/be MCe/berha y OHOCY Ha MOJIOXKaj M IpaBa
MaBJMHCKIUX aKIMOHAPa), a/IV ¥ HAPOUNTO 3aNOCIeHNX, IToBepuana (takohe
IpYMeHa MPaBI/Ia 3eM/be JCe/berha Y OJHOCY Ha TIOBEpHOILie), Kao U JAPYIUX
nIa.

Konrporna mpomeHe cepyminuta mmpepsuheHa je Kao 1 Kof IIpeKOrpaHny-
HUX crajamba y CraTyTy EBpOICKOr aKIIMOHAPCKOT ApyIuTBa U JIupeKTuBu
O MPEKOTPAaHMYHUM CIIajalbliMa — JBOCTENEHOCT KOHTPOJIE: NMPBO Y 3€M/bU
ice/berba, Iy TeM U3JjaBamba ofroBapajyher ceptudukara of cTpaHe HaJIex-
HUX OpraHa, a 3aTUM Y 3€M/bJ yCe/bekba, MAKO HAJJIKHM OpPraH MMa caMo
IpaBo Ja ofiduje PerncTpanujy yKOIMKO HUCY MCIYHeHN CBY MaTepujaTHu
n dopmanHy ycnosu npensubern oBum CraryToM. 3a NMPOMEHY CemMII-
Ta JPYLITBO MpUIaXKe CaMO CepTU(UKAT HAIeKHOI OpPTaHa, IMpeIoKeHN
OCHMBAYKM aKT KOjU Cy YCBOjU/IM AaKIMOHApM, KaO M IPEIOr O IMPOMEHN
ceaMIITa, Koju Cy Takohe omobpwam akiyonapu. IIpurom HazieXXHM OpraH
3eM/be IIpyjeMa obaBelTaBa OpraH y 3eM/b) MCE/beba O PerncTpoBamy EB-
POIICKOT 3aTBOPEHOT [PYIITBA, IITO JOBOAM 0 Oprcarmba 13 MPeTXOTHOT pe-
TICTpa, a 06a TIOCTYIIKA ce 06jaBbyjy. ™

IIpomena cegumiTa MMa [€jCTBO Of, JaTyma perucrpauuje EBporckor
3aTBOPEHOT JIPYIUTBA Y PETUCTPY 3€M/be yCelberba, U Off TOT TPEHYTKA je Ha
0By GopMy IpMMemBNBO HALMOHATHO IIPABO Te 3eM/be, Y CKIAJy ca Ofipefi-
6ama CraTyTa, OZHOCHO y Be3! ca IUTambUMa Koja ce MHade IIPUMembyjy Ha
OCHOBY HAIIVIOHaJIHOT IIpaBa, M3ysuMajyhm nurame ydemrha samocneHmx y
yIpaB/pamy, 0 4eMy je Beh 6mmo peun.

O sHavajy mpomeHe perncTpoBaHOTr ceauIITa EBPOICKOr 3aTBOPEHOT
ApYIITBA TOBOPU UMIbEHMIJA Ja je M #a/be y okBupy EY Hemoryha mpome-
Ha PETMCTPOBAHOr cefumITa y BehmHM 3emasba, a 4ak ¥ IPOMEHa CTBap-
HOT CeVINTa U Jaj/be TPIM 3HayajHa OTPaHMYEra y CUTyaluju Kajla 3eM/ba
ucebema oHemoryhasa oakas mocrymak.** Crora he ycpajame Esporckor
3aTBOPEHOT JPYIUTBA MMATHU 3HA4aja M y CMUC/Y jefiHE Off OIINja 3a APYyLIT-
Ba Koja MHade 1ocnyjy y oksupy EVY, ma mo moHomema onrosapajyhe pery-
JaTHBE O TMPEKOTPAHNYHOj IIPOMEHN CefMIITa MOTY ITyTeM oBe dopme II0-
CPefIHO Jia M3Bely U MOCTYIaK IpoMeHe (KaKo CTBApHOI, TAKO HAPOUUTO U
PETVICTPOBAHOT CeMINTA), HAPOUUTO y3uMajyhu y 063up, fia je, 3a pasnmky

43 O mocTynky mpoMeHe cefMIuTa Buy 4aaHose 35-37 Ilpenora.

44 O Tome Buam Bumte: T. JeBpemosuh, ,IIpexorpaHnyHa IpoMeHa CefyIlTa ApPYIITa-
Ba Y KOMyHUTapHOM IpaBy", kao u: TatjaHa JeBpemosuh Iletposuh, ,Kopak Hasan y
MoryhHOCTH IpekorpaHNYHe IPOMeHe cefAuIuTa ApywTsa‘, Eepoiicko 3axornogascitieo, y
mrtamny, beorpan, 2009.
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oft EBpOIICKOT aKIIMOHAPCKOT APYIITBA, IOCTYIAK IIpeTBapama y oBy Gopmy
jemHOCTaBaH 1 6p3, 1 [ja He 6u Tpebaso fa MpefcTaB/ba 3a APYLUITBO 3HAYAjHE
TPOLIKOBE.

8. CraTycHe mpoMeHe, IpecTaHAaK ¥l HUIITAaBOCT

ITpomena mpasHe dopme, crajame u nogena EBpoIickor 3aTBopeHOr
OPYIITBA Ce PEryInily IpeMa MepoJaBHOM HallIOHAaTHOM IIPaBYy.

ITpectanaxk pymTsa npenBubeH je McTeKOM poKa Ha KOju je APYLITBO
OCHOBAHO, OfITYKOM aKIIIOHapa, OfTHOCHO IpeMa YC/IOBYMa MEPO/IaBHOT Ha-
I[MOHAJIHOT IIpaBa, ¥ CIIPOBOAY Ce y IOCTYIKY IIpeMa IIpaBU/IMMa OBOT IIpa-
Ba. To Takobe BaXku 1 3a nuTama IMKBUAALM]je, cTedaja u oOycTaBe Iiahama,
OJHOCHO 3a NMNTale HUIITABOCTH, Y3 AOAATaK fa C€ pajgy O HAallOHAaTHOM
IIpaBy Koje je HESI/IMCHI/UIO IIpBy pUpeKTUBY KOMIIAaHMjCKOT IIpaBa y OJHOCY
Ha OBa NNTama.

9. Ocrana nuTama

Maxo je nyb ocHMBamWa U perynmucama EBpOICKOr 3aTBOPEHOT IPYIIT-
Ba obesbeheme jemHakmx mpaBwia y cBuM 3em/bama EY, oH Huje mo kpaja
CIIpOBEfleH y OfHOCY Ha INUTama PajJHOT, IOPECKOT, PadyHOBOACTBEHOT
Y CTEeYajHOT IIpaBa y OFHOCY Ha OBy (OpMy APYIITBA, KOja Cy OCTaja BaH
perymicama CraryTa. Mnax, ca gpyre crpaHe, Tpeba umaTu y Buny nocrojehm
CTeIleH OCTBAapeHe XapMOHM3alyje y TUM NUTambVMa y HAal[MOHATHUM IIpa-
BJIMa 3eMaba YWIaHMI.

JemaH op mpepmycnoBa 3a IIPeKOIPaHMYHO KpeTame EBporickor 3arso-
PEHOT pYIITBa IPefICTaB/ba IIOPECKA HEYTPATHOCT. Y MOITIERY OBOT MATabha
y okBupy EY nonera je [lupekTupa Koja peryimiie IopecKy HeyTpaaHoCT y
CIIy4ajy IPEeKOTPaHMYHUX CIajamba, IOfieNa, IPeHoca MMOBMHE WM aKLyja,
¥ KOja je M3MeHOM 00yXBaTuia 1 OPEeCKY HEYTPATHOCT Y Be3U Ca OBUM aK-
TMBHOCTMMa EBpoTICKOT aKiyoHapckor apymTsa.*® PasymHo je ouekuBarn
ma 6u poHomemeM CraTyTa 0 EBporickoM 3aTBOpeHOM APYIITBY IIOMEHyTa
JupektuBa 6uma npounpeHa 1 Ha OBy pOpMy APYIITBA, Te OU Ha Taj HAYMH
Ouma OTKIOKEHA 3HaYajHa MpPAKTMYHA IperpeKa y OCHUBamwYy OBe dopme
OpyUITBa.

45 Bupu unanose 39-41 IIpensora.

46  Council Directive 90/434/EEC of 23 July 1990 on the common system of taxation applicable
to mergers, divisions, transfers of assets and exchanges of shares concerning companies of
different Member States, OJ L 225, 20.8.1990, usmemena ca: Council Directive 2005/19/
EC of 17 February 2005 amending Directive 90/434/EEC 1990 on the common system
of taxation applicable to mergers, divisions, transfers of assets and exchanges of shares
concerning companies of different Member States, OJ L 58, 4.3.2005., n3Bop: http:// eur-
lex.europa.eu/LexUriServ/site/en/0j/2005/1_058/1_05820050304en00190027.pdyf,
19.11.2009.
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IIT 3ax/pyuHna pasmMaTpama

/3 m3noxkeHmx mpaBmia Moryhe je, mpe cBera, m3Byhm sakbydak
Ja je perymicame EBpOICKOr 3aTBOpPEHOT [pyliTBa IpefBuheHO Kao
jemHOCTaBHO, MPAaKTUYHO 1 edukacHo. To je jemaH o OCHOBHMX IpeRyc/o-
Ba y eBeHTyanHoj 6ynyhoj nmpumenn osor CraryTa, Kajjla OH Oyje JIOHeT.
He 6u Tpebano goHOLIEHe OBAKBOI JOKYMEHTA BHUINE CTAaB/bAaTH IIOf 3HAK
NUTamba, jep Jocafjallllby Pa3Boj KOMIIAaHMjCKOT IIpaBa IOKasyje [ia je yIMbeH
HOC/IeNIbYX FOfIMHA 3HAYajaH IIPEOKPET Y perylucamy NUTaba KOMIIAHMjCKOT
npasa. Mehy m1Ma je MCTaKHYTO HEKOIMKO IPYOPUTETA, Koju, n3mMeby ocra-
JIOT, MICTUYY TOTpeby IOCTOjara MOTIYHe IOKPeT/BUBOCTH APYIITaBa, JOK
ca Jipyre CTpaHe Wiy u Ka uieju omoryhaBama ocobeHnx eBponckux ¢op-
MU Koje yK/Iamajy HaluoHanHe mpenpeke. IIpensubena mpasuma 3a cama
Cy jefHOCTaBHA U JIaKa 3a IpUMeHY, o0yXBaTajy IIyHO CUTYyaluja Kaja Ou
Ouie IIOXKe/bHE y IPAKCH, ¥ TO KaKO y OJHOCY Ha Mamba, TaKo 1 Y OHOCY Ha
Cpefilba APYIITBA, IIa YaK U oHa Beha Koja MITak »<ele ja OCTaHy 3aTBOpeHa
10 cBojoj mpupozu. CTora HaM ce YMHM JIa je YIMIbEH IPaBy KOPaK y CMUCITY
cTBapama dopMe Koja he y Bennkoj Mepy 6UTV He3aBMCHA Off HAI[MOHATHUX
IpaBa, IITO je OCHOBHA M/ieja BOAWIbA, 1 KOja, HAXKA/IOCT, Huje Ouia ocTBape-
Ha Kpo3 ¢popmMy EBporickor akumoHapcKor gpymTsa. YsuMajyhm y 063up ma
je y cny4ajy EBporckor 3arBopeHor apyirsa 6uao Moryhe y Benukoj Mepu
nhy Ha YyTOBOpPHY OCHOBY U IIPUPOZY OBOT IPYIITBA KOja ce ofgpebyje Borbom
IbeHNX OCHUBAua, paBWiIa Koja cy npensubena unHe ce ga ob6ehasajy u ma
ynuBajy Hapy fa he oa popma, kaa 6yzme 6una moryha, 6utu ycrensa u Je-
cro xopuinhena y mpakcy. Ocum Tora, oHa IOKasyje CBe MOJepHe TeHIeHIuje
KOMITaHMjCKOT TTpaBa Koja JjaHac I0CToje, Te he MoXk/ja MOCTY>KUTK U Kao J10-
6ap y30p y perynicamy Win II0jeJHOCTAaB/beby Perylucama 0BakB1x Gopmu
OpyUITaBa y HallMOHA/IHMM IIPaBMMa, KaKo 3eMasba 4aaHuua EY, Tako u Ban
IEHIX OKBIpa.

Tatjana JEVREMOVIC PETROVIC, PhD
Assistant Professor at the Faculty of Law, University of Belgrade

EUROPEAN PRIVATE COMPANY -
SOCIETAS PRIVATA EUROPAEA (SPE)

Summary

This paper deals with the Proposal for a Statute for a European private
company, presented by the European Commission. Basic rules governing this
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form of company, especially rules on foundation and articles of association,
founders as well as shareholders, shares and capital are all analysed. Presented
company organization is also discussed. The aim is to underline the importance
of rules governing transfer of the registered office, as well as participation of
employees in the company’s bodies. Parallels are drawn with the Regulation on
the European Company, especially those rules connected with the SE which were
critised in the legal theory literature.

Key words: European Private Company, European Company, small and
medium sized enterprises, national law of the Member State,
cross-border activities.
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Cawa IIKOPU'H
ITpaBHu ¢akynrer 3a npuspeny u npasocyhe, Hosu Cap

JABHA ITPENY3ERA U 3/1I0YIIOTPEBA
JOMMHAHTHOT ITIOJIOKAJA HA TP KUIITY

Pe3ume

3noytotapeba gomunanitinoi ionoxaja y Peiybnuuu Cpouju, kao tio-
YeliHUKY y UpumeHu ipasusa KOHKypeHyuje yoiuite, ce HAciioju impeiiupa-
Y HA UCTHU U 6ap crudan HavyuH HA Koju o 4uHu upaso Espoiicke yHuje.
Mehyimium, iiako Hewitio 3a caga jows Huje moiyhe, ¢ 003upom ga Hawa Hpu-
épega Huje HU O7U3Y HA HUBOY KAUUANUCTHUYKe Upuspege Kakea HoCHLOju
y semmama unanuyama EY u na 3ajegnuuxom wupycuwiny EY. Jlaxne, naiio-
pu P. Cpbuje y 080j obnacitiv 6u moinu épno nako ociiailiu y3anygHu yKo-
NUKO ce UpelixogHo He OU 103a6asuny CIeaApHUM Clllatbem Koje WipeHyiliHO
doctioju y cpiickoj tpuspequ. IIpeu tipobnem 6u 6uo tpobnem Kopyiyuje, He
camo y upuspegu, eeh u y ceum cepama gpyuiiieeHo-UONUTAUUKOT HUBO-
iia, 3aiuM Hegoeoban UpuspegHu pacid u Heillociiojare passujere ceeciiiu
ceux ipahana o éaxcHociliu akiueHol yuewha ceaxoi fiojequHya y HAUopU-
Mma 3a ocilieapusarve ugeana — unaxcimiea y Espoiickoj ynuju. Ogiosapajyha
Upaxca HagneiHux opiana y upumeHu Upasa KOHKYpeHuyuje u Hopme Kojom
ce 3abparyje 3710yioiipeda JOMUHAHTAHOT TON0HAJA HA TAPHUWIILY, ce T0-
citietieno usipahyje u jaua. Og gonouwera 3aKoHa 0 3aMTAUTHYU KOHKYpeHUUje
2005. iogume, tia go gamac, y tipaxcu tpumere 3aKkoHa cy youeHU Heqociua-
UU Koju cy ce Haciiojany uctipasuiiu ipegnoiom Ho60i 3aKOHA 0 3AUTHUTHY
KOHKYpeHuyuje Koju je y ipoueqypu yceajarwa y Hapogroj cxynimitiunu Peiiy-
6nuke Cpouje, tiie he ce peilepkycuje rweiose UpumeHe oceliuitiu ek y Hapeg-
HOM Tepuogy.
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Y osom ihipenyitiky, monga Hajcnabujy kapuxy y Hu3y wokyuiaja ga
ce KasHe HOMUHUOUU 3710yTioTHpede GOMUHAHTHHOT 00N Aja, Tpegcitiasmbajy
yipaso jasHa tipegyseha. Fbux, tio lpaguyuju uma 3HAHHO 6ue Helo IO
je o tiouipebHO ga 6u ce ocilieapuny HOCHIA6eHY OWMIY UHTHepecU, Kao
witio uma fipesuiie U genatmmiHociiu Koje cy okapaxiliepucamve kao genaii-
Hocitiu og ofiwiiiel, jagHol uniiepeca. To cee uma 3a fiocneguuy ga cy jasHa
upegyseha jow yeex 6aH okeupa upumexe Upasuna KOHKypeHyuje u 3abpaqe
3n0yiotipedbe GOMUHAHIIHOT TIOI0HAjA HA TUPHKUWTAY U ga 6eoma 6enuK 6poj
rwux tpegciiasmajy tepeii cpickoj upuspeqgu, y3 ysaxcasare céux pasnoia
3001 Kojux oHa fiociioje. AHTIUKOMTEMUTHUBHA HOHAWAA jaéHux Tpegy3eha
ce tonepunLy, Maga Hexe genatmmiHOCiu Koje oHa 00aewajy moly Ouiliu oiieope-
He 3a KOHKYpeHuujy (Hip. genamHocitiu Koje 06a6mwa enekmpogucupubyyuja,
ocum guciipubyyuje enexiipuure eHepiuje, genamiHoOCHu upyxarwa ycnyia
puxcHe tenedoruje u ci.).

Kmyune peuu: iipaso «koHkypeHyuje, aHIMUMOHOTONCKO 1paso, jasHa
upegyseha, genamiHocili 0g jasHol uwitiepeca, 3710yHOTpedA
GOMUHAHTUHOT HOI0HA]A HA TUPHCULLTLY.

I YBogHe HamomeHe

Nihil iniquius venali iustitia
Huwinia nuje neilpasegruje og Kopymilupaue tipasge

JIaTMHCKM IIUTaT

OcHOBHM LM/b IIpaBUIa KOHKYPEHIMje jecTe Jla ceé CTBOPE YCIOBU
Ha TPXXMIUTY Koju he rapaHTOBaTy jeJHAKOCT CBUX IPMBPESHMX Cybjekara,
y4YeCHMKA Ha TPXKUIITY. ¥ CK/Iajly ca TUM je M TeXHa [ja Cé aHTMMOHOIIONICKM
IpONNCK IpUMeYjy, 6es Behux nsyseraka, Ha cBe IpUBpefHe CybjeKTe, Ima
U Ha OHE Y KOjUMa IIpeOB/IajlaBa T3B. jaBHA CBOjUHA, OJHOCHO Ha IIPUBpEN-
He cybjeKTe KOji Cy Y CBOjUHM Ap>KaBe, ayTOHOMHE IIOKPajiHe U jeAVHUIIe
7oKanmHe camoynpase. OIpaBJaHO je O4YEKMBATH Jja Ce€ CBU IPUBPENHU
Cy0jeKTH Koju Y4ecTBYjy Ha TP>KMINTY, MOpajy HpUAp)KaBaTy IIpaBMUIa
TP)KUILHE YyTaKMMILE, jep Ce jelMHO Ha TaKaB HAYMH MOXKE OYEKMBATY IIpa-
BIJTHO (QYHKIVOHMCAbe KOHKypeHuuje. Tome y mpumor uay u ozpende jour
yBex Baxeher 3axoma o samrtuté KoHKypenmmje Pemy6muke Cp6uje,' re
Ce IepCcoHa/Ha NMpMMeHa 3aKOHa IIPOCTUPE M Ha Jp)KaBHE OpraHe, OpraHe
TEpUTOpUja/THE Ay TOHOMMj€ U JIOKAJTHE CaMOYIIPaBe, Kajla IIOCPEIHO UM He-
HIOCPEIHO YYeCTBYjy Y ImpoMeTy pobe umm ycryra. OBakBuM ofpehuBamem
IIepCOHA/IHE IpMMeHe 3aKOHa, TEXM Ce CBaKaKO OCTBapMBakby PaBHOIIPAaBHO-

1 Cnymcbenu inacnux PC, 6p. 79/2005, HOK je TeKCT HOBOT 3aKOHa O 3allITUTY KOHKYPeHIIMje
y npouenypu Hapopue ckynurruae Cp6uje u deka Ha ycBajarbe.
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CTM CBUIX YYECHUKA Ha TPXKUIITY, 6e3 0031pa Ha KapaKTep BUXOBE CBOjMHE.
MebyTum, 3akoH yjemHO IPOMNCYje M U3y3eTaK Of OBOT IIPaBUJIA, KOjU ce
OJIHOCK Ha NIpMBpefiHe CybjeKTe Koju 06aB/bajy JENaTHOCTU Of OIIITET JH-
Tepeca WM Ha OHE KOjMa je aKTOM HaJyIeXHOT OpraHa Jiofie/beH (uckai-
HY MOHOIION, ¥ TO Y CUTYyal[uju Kajja Ou IpMMeHa OBOT 3aKOHa CIIpedmia
06aB/barbe Ie/TATHOCTY Off OIILITET IHTEPeca, OffHOCHO 00aB/batbe OBEPEHNX
nocnosa. [lakie, OBUM 13y3€TKOM, 3aKOHO/IaBall je IOCTaB/O OCTBapUBaIbe
TeTaTHOCTY Of OIIITEeT MHTepeca MCIpeN IpMMeHe aHTMMOHOIIOICKNX IIpo-
nyca, ¢ 063MpoM Jja Cy Te HeTaTHOCTY Off M3Y3eTHOT 3Hayaja 3a XXMBOT M pajy
pynu. HaBeeHu nsyseTak je IpeBuile IIMPOKO IIOCTaB/beH M 00yXBaTa OHe
npuBpefHe cybjeKTe Koju, TIopef AeTaTHOCTY Off OIIITET NHTepeca 00aBIbajy
U HeKe JIpyre IeMaTHOCTY KOje Cy OTBOPEHE 3a KOHKYpeHLMjy, a HaBefe-
HOM ofpef6oM 3akoHa MOTy OMTU M Tajja 3alITMheHM Off IIpYMeHe IIpaBuIa
KOHKYpeHIVje, C 003MpOM Jia je OIIITY MHTepec HeofipeheHa 11 Beoma MupoKo
TOCTaB/beHA KAaTeropuja, Tako /ia je MOTpe6HO MmeHo mpenusnuje onpeheme.”
To mpyrum peumma 3Haum fAa je y mpaxcu Moryhe ga jaBHo mpenysehe, mo-
Pel CBOje OCHOBHE Ie/TaTHOCTY 06aBjba U [IENTATHOCT Koja je MHade OTBOpeHa
3a KOHKypeHIMjy. Tajja 611 OHO MOITIO, HIp. A 3/I0yNOTpebN JOMIHAHTAH
IOI0XKaj, a ja unak Oyne samruheno oBuM wiaHoM 3akoHa. Takobe, oBaj
YJIaH LITUTU M OHe Ap>KaBHe MOHOIIOJIE KOjJ OCTajy MOHOIIO/N CaMo 300T He-
aKTMBHOCTM HE3aBUCHMX PEry/IaTOPHUX Te/la, Kao WITO je HIp. Temexom u zp.
3Hauy, NOTpebHO je HeMaTHOCT Off jABHOT MHTepeca Ipely3HYje OfpefnuTH,
Kako 6u ce o6e3benyia Beha TpaHCIapeHTHOCT.

HapaBHo, y cBeT/Iy aHTMMOHOIIOICKVX ITPOINCA, HUKAKO Huje Moryhe
Ha VICTY HauUH TPETUPATU CBe IpUBPefHe CybjeKTe, OTHOCHO OHe KojuMa je
HOBepeHO 0baB/baibe NETATHOCTH Of OIIITET MHTepeca — jaBHa mpexyseha
U CBe Jpyre IpuBpenHe cybjekre. Pasor Tome eXXn y M3y3eTHOM OIIITEM
3Ha4ajy MeaTHOCTU Koje o6aBjbajy jaBHa mpenmyseha. Tako u y mpaBy EY
HaYeTHO IpaBW/Ia KOHKYpeHIMje BaXKe 3a CBe IIpUBpefHe cybjekTe, mma u 3a
jaBHa npenyseha, anm y peaTHOCTH, OHA MIIAK IOC/TYjy HOJ, IPUBUIETOBAHUM
ycnosuma. C 063upoM fa 6alir 0BM y4eCHNUIIM Ha TPXKUIITY — jaBHa penyseha
U IIPUBPENHY Cy0jeKTH KojuMa je IoBepeH (prcKamIHy MOHOIION, HOCe ¥ cebu
OINAaCHOCT Ja CTEKHY MOMMHAHTHU WJIM YaK M MOHOIIOJICKM IOJOX3aj U Ja
TO 370ymoTpebe, y3 yBaKaBame pasjiora 300r KOjuX je OIPaBIaHO HUXOBO
IIOCTOjalbe, IIOCTAB/ba Ce INUTAMe [la I Ce ¥ Ha IUXOBO IIOC/IOBAEkE MOLY
VI MOPajy Ha MCTU HaYMH IPMMEBUBATH CBa IIPaBMU/Ia KOHKypPeHIuje Koja
BakKe I 3a OCTase IpUBpeHe CybOjeKTe?

2 Ilpemmorom HOBOT 3aKOHA O 3aIITUTN KOHKYpPEHIMje, KOHIeNI[}ja TepCOHaTHe IpuMe-
He 3aKOHA je M3MebeHa, Ca CIMYHUM TeKCTOM, a/li Ca MI3SMEHOM Peflociefia pedn Koju y
KacHMjeM TyMaderby HOpMe 3Ha4ajHO yTu4e Ha heHy IPVIMEHY y IIPaKCH.

3 3opan Ckommak, ,Jonuny naHa pasa KoMucuje 3a 3alituty KOHKypeHIyje, y OKBUPY
Ilog nytiom 2 KBapTanuu mouurop 6p. 8, beorpazn, janyap-mapt 2007.
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II JaBHa npenyseha

1. ITojam u o6enexja

I'maBHa aconyjanuja Kaja ce IIoMeHe jaBHO Inpenysehe jecte gpxasa,
OTHOCHO Y>Ke KapaKTep CBOj/He jaBHOT Ipeny3eha koja je y LienHM gp>kaBHA
WIN je Ip>KaBHA CBOjMHA Y BMMa IpeTexxHa. MehyTnM, Tume ce y mormyHo-
CTU He MCLIPIUbYje IojaM jaBHOT mpenyseha, jep ce y meMy ocuM KapakTepa
CBOjJHe, Ha/Ia3) 1 NIPEJCTaB/ba YaK U 3HAYajHIjU e/IeMEHT — BpPCTa M KapaKTep
IeaTHOCTH KOjy ob6aBiba jaBHO mpenysehe. Tako ce jaHo mpenmysehe moxe
OZpEeAUTI ¥ Ka0 NPUBPeRHNU CyOjeKT Koju 06aB/ba [EMaTHOCT Of MOCEOHOT,
jaBHOT MHTepeca,  KOju OCHMBA Ap)KaBa WM je[MHNUIA JIOKAaJTHe CAMOYIIpa-
Be. Ta JemaTHOCT mpefcTaB/ba IpoMeT poba ¥ yCIyra Koje Cy Off U3y3eTHOT
3Hayaja 3a )XMBOT M paj] JbY[U Y jefHOj Ap>KaBM U KOJ KOje IOCTOju moTpeda
fa Ta poba 1 Ta BpcTa ycayra 6ymy MOCTYIIHM CBMMA IIOJ jeflHAKMM YC/IO-
BuMa. Ty ce yIrmaBHOM pajyl O OHMM IPUBPENHUM JENTaTHOCTUMA Yy KOjuMa
PeLIMO IOCTOjU NPMPORHY MOHOIION U KOje Cy OMTHe 3a (PYHKIVIOHMCalbe
IpUBpefie WIN APYIITBEHE 3ajefHNULIe U Ifie CY YC/IOBU 33 IUXOBO IIPy’Kaibe
yHampep, npomucaHu. KnacuyHM mnpuMepu oOBaKBe [€IaTHOCTU 3a 4Yuje
BpuIewe ce ¢opmmpa jaBHO mpexysehe je mpomssomma M gucTpubyIuja
eNIEKTPUIHE €Hepruje, Mpy>Kambe KOMyHaTHUX yCIIyTa, yCIyTe IpeBo3a U CII.
Bpieme 0BaKBUX /IeTATHOCTM 3aXTeBa BEOMa Be/IMKA ylarama, 3 eKOHOMUY-
HOCT IIOC/IOBarba MOYKe OMTM OCTBapeHa TeK YKOJIMKO je U IPOM3BOMA Be-
NMKa, Te OHe YeCTO HICY aTpaKTVMBHE 3a y/larama IpUBPESHNM CyOjeKTuMa
y NIPUBaTHOM CEKTOPY, OCUM, YKOJIMKO JpKaBa CBOjUM Me€paMa OBaKaB Off-
HOC He TIPOMEHN U JeTMMMYHO He (MHAHCUPA OBAKBE JEaTHOCTU, TaKO
ma ce jaBHa mpepnyseha Taja Mory Hahu y MeIIOBUTOj NIPUBATHO-/IPXKABHO]
cBojunn. Ilopen kputepujyma cBOjuHe U BPCTe [IeTATHOCTU KOjy 00aBibajy,
jaBHa mpenyseha ce Mory uaeHTMGUKOBATH U IIpeMa IOCEOBaby jaBHUX
onamhera off cTpaHe OBMX CybjeKaTa, 3aTVM IIOCTOjambe MoceOHe Ip)KaBHe
KOHTpOJIe HaJ| BIXOBMM PajJioM, U Haj3aj, ydeurhe ApkaBe y yIpaB/bamy U
IIOCTOjarbe MMOCEeOHOT peXXyMa 3a 00aB/bambe HIXOBE JIeTaTHOCTIL.

3Hauaj jaBHUX mpenyseha je mctopmjcky, a mocebHO HaHAC, BeoMa Be-
JIMK ¥ BUXOBO MPUCYCTBO Y CBUM Pa3BMjeHUM TP>KUIIHMM IIpUBpefaMa je
3aKOHOMEPHOCT, 6e3 0031pa Ha 4ecTO HaMeT/bUBM MICOTIOUIKM KOHIIENT O
cmobomy TpuBaTHOT MpemyseTHMITBA.® Pasnosu 3a TO Cy BUIIECTPYKM U
kpehy ce of HempyBIauHOCTM OfpeheHMX HemaTHOCTM 3a NpUBAaTHA JIMIIA

4  Cresan llloropos, ,ITonoxaj cy6jekara jaBHOT ceKTOpa IpUBpefe y IpaBy KOHKYpeHIuje’,
IIpaso u tipuspega, 6p. 3-6/1995, cTp. 400.

5  Ibid.

6  Cserncnas Tabopoumn, ,Hamr u ynopenHy KOHIENT 1 pakca jaBHux npenyseha®, [Ipaso
u dipuspega, 6p. 3-6/1995, ctp. 391.

40



9-12/2009. Cama Ikopuh (ctp. 37-52)

360T BMCOKOT CTelleHa pU3MKa, I1a /10 IIOCTaB/balba BUCOKMX CTaHJapfa 3a
o6aB/parbe HEKUX Of BUX, T€ BEIUKO IPUCYCTBO jaBHUX oBjalthema U CII.

Y mpaBy Penry6rmuke Cpb6uje ce jaBHO mpenysehe opmpebyje kao mpeny-
3ehe koje o6aB/ba HeTATHOCT Of OIILITEr MHTEpeca, a KOje OCHUBA ApiKaBa,
OHOCHO je/IMHMI[A JIOKATTHE CAaMOYTIpaBe,’ a EMATHOCTH Off OTIITET 3HaYaja
Cy Kao TakBe ofpebheHe 3akoHOM U flepMHMCaHE KAO JIETATHOCTU Off CTpa-
TEIIKOr 3Havaja 3a Perry6nuky CpOujy, Kao U AeIaTHOCTHU KOje Cy HEOIIXOfjHe
3a pafi Jp>KaBHUX OPraHa U OpraHa jefyHMIIe IOKaaHe caMoylpase. Kako je
y Cpbuju mporiec mpoMeHe CBOjUHCKe CTPYKTYpe jOII YBeK y TOKy U ja je,
IO IIpe [BajieceTaK TOfVHA, TOMUHAHTHU CBOjUHCKM OOMMK OMO Jp>KaBHO-
CBOjMHCKY, OfJHOCHO IpPYIUTBEHO-CBOJMHCKM, IOfpasyMeBa Ce Ja jeé jaBHMU
CEKTOp IpUBpeJie Ha 0BOM NPOCTOPY M3Pa’KeHMj1 HETO Y IPYTUM pa3BUjeHUM
TPXKUIIHUM NIpUBpefaMa, y KojuMa Takobhe Huje HUMaIO 3aHEMap/buB.

Maxo He IOCTOjU jelaH OIIUTH PEeXUM KOjU KapaKTepullle BpUIEme Jie-
JIATHOCTMU OF, OIILITET MHTepeca Off CTpaHe jaBHMX Ipeny3eha, nmak ce Moxe

pehu fa ocToje Heky Ga3MYHM TPUHIUIIN HIXOBOT GYHKIMOHNMCAA,® a TO

cy:
1) OpMHINUI KOHTMHYUTETA 00aB/bamba [eNaTHOCTH,
2) npuHuun npuiarohasama gemaTHOCTU HOTpebaMa KOPUCHUKA,
3) NIpMHIMNII jefHAKOT TPeTMaHa KOPUCHMKA, U

4) TpUHINII HEYTPaTHOCTM jaBHUX npexyseha y o6aBpamy cBoje fe-
JIATHOCTIL.

OBy mpyHIMIHN 6M Ce yjeSHO MOITIM OKapaKTepMCaT! M Kao INIABHU
Pasosy 3aMHTEPECOBAHOCTY [PKaBe 3a OPraHM30Bambe M BpILICHE [e/aT-
HOCTM Off OIILITET MHTepeca KOjOM ce OCTBapyjy cBe (QYHKIMje Ap>KaBHe
VHTepBeHIje Y MpuUBpenu. YIIpaBo HabpojaHM NPUHIUNU U Pe3yATUPAjy
dopMupamy, a IPeTXOJHO CTBapajy morpeby 3a ¢opMupameM jaBHUX
npenyseha, jep o6aB/bame TEMTAaTHOCTYU IOf, TAKBUM YC/IOBUMA jeIMHO MOXe
a o6e36emy MpMBpenHN Cy6jeKT OCHOBAH Off CTpaHe Ip)KaBe U 4mja Cy Ipa-
BIJIA TIOHAIIAlba TIPY BPIIEY TAaKBe [IeMATHOCTY yHANpeR yTBpheHa, moHo-
BO 0f] cTpaHe fAp>kase. IIpy oBoMe je MOTIYHO MpeNeBaHTHO Ja N je jaBHO
npenysehe y MOTHYHOCTH y Ap>KaBHOj, OHOCHO jaBHOj CBOjMHU WIN je Y
IMTalby MEIIOBUTO jaBHO Impexysehe, ¢ 063upoM ja je oBfe of IpecygHOT
3HaYaja yTUIIAj KOjU Ip)KaBa Ha Ibera MMa, OM/IO HeloCpefHO MIPEeKo OpraHa
yIpaB/bama jaBHOT mpefyseha, 6110 MOCpegHO MpPEKO IOCTaB/bakba OCHOB-
HUX IIpaBUia NOHAIlalba KOjUX Ce IPUIMKOM BpIlUeHha CBOje NeNTaTHOCTH
IpUApKaBa jaBHO mpenysehe, WM Ha HEKU APYTY HAYMH.

7  3akoH o jaBHuM npepnysehuma u o6apmamy fenarHoctn o omwrer unrtepeca (Cryxcoe-
Hu inacnux PC, 6p. 25/00 un 25/02), 4. 1.

8 Mupko Bacumesuh, ITocnosro ipaso, beorpan, 2004, cTp. 424.
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Y npaBy EBporcke yHuje, kaga ce roBopy 0 jaBHUM Inpenysehuma, cam
YroBop 0 OCHUBamY HuUje OfpeAyo mojaM jaBHor mpenyseha, amm cy To yun-
HIIM CEKYHJIADHM M3BOPYM KOMYHMUTAPHOT IIPaBa, Cy/CKa IpaKca U IIpaBHa
teopuja.’ Taxo je mojam jaBHor mpenyseha y cynckoj mpakcu usrpaben Ha
OCHOBY OILITeT IojMa mpexy3eha u gedunncan je kao mpexgyseha koja cy au-
PEKTHO VI MH[IMPEKTHO TI0J] IOMUHAHTHUM YTUIIAjeM Ap>KaBe UM JIOKaI-
HUX BJIACTH ¥ KOja UMajy O[BOjeHY MMOBUHY, COTICTBeHNU Gyier u pauyh.'’
Jaxme y oBako oxpehenom mojMmy jaBHor mpenyseha mocroju 3axrteB fa je
OHO TIOJ, JOMVHAHTHNUM yTHIajeM Jip)KaBe, aIi Jja UIaK Ha ofpelheH HaumH
nocefyje U3BECTAH CTENEH ayTOHOMUje Y OFHOCY Ha BJIACTY KOj€ Cy Ia OCHO-
Base. Ta ayToHOMMja je mofpasyMeBana 6ylIeTCKy ¥ paqyHOBOJICTBEHY CaMO-
CTa/IHOCT ¥ IO TOMe je jaBHO Tpeny3sehe Tpe6ano pasmuKoBaTy off IpKaBHUX
CepBuCa, MAKO U OHa 00aB/bajy IIOCTIOBE KOjU Ce CMATpajy jaBHMM YCIyra-
mMa. OHO LITO NpefCTaB/ba OCHOBHY pasnuky usmeby jaBHux mpegyseha u
Ap>KaBHMX CepBIICaA jecTe TO LITO jaBHA npeny3eha 06aB/bajy cBOjy AemIaTHOCT
Ha MHAYCTPMjCKMM M KOMEPLMjaTHUM OCHOBaMa, OJHOCHO IPOM3BOAMA U
npopaja poba 1 ycyra u yrpapjbarbe Y BbIMa je 3aCHOBAaHO Ha UCTUM Haye-
JMMa Koja ce TIPMMembYjy U Y IPUBPEIHNM Cy0OjeKTrMa y TIPMBAaTHOM BJIac-
HUIITBY, Ca U3BECHMM 0COOEHOCTIMA.

N Espomcka komucmja ce 6aBmma oppebuBameM mojMa jaBHOT
npenyseha u feduHmcana ra y YOyTcTBy 0 TpaHCIAPEHTHOCTM IIpeMa KOMe
ce mop jaBHMM mpenysehem mompasymeBa cBako mpepysehe Ham Kojum
jaBHe B/IACTV MMajy JUPEKTHO VIN VHAMPEKTHO JIOMMHAHTAH yTHUIA] U TO
3axBa/pyjyhu cBojuHM, PpUHAHCHjCKOM ydelrhy mam HpaBWIMMa Koja pery-
mamry mwuxos pa.'! IIpemMa YyTcTBY, IPeTIIOCTaBKa O MPECYIHOM YTHIIAjy
TIOCTOjU Kajja Ip>KaBHA, OJTHOCHO jaBHA B/IACT AVPEKTHO MM MHANPEKTHO:

1) npxu Behuny y kanmurany npenyseha;

2) xoHTponuuie BehuHy I71acoBa 10 OCHOBY aKIiMja U3JATUX Off CTpa-
He mpenyseha;

3) MoOXe [a IIOCTaBY BHUILE OF IO/IOBYHE YWIAHOBA YIIPABHOT VM HAJ-
3opHOT ofbopa npexyseha.

Haxre, mpema mepunniuju jaBHor npenyseha y npasy EY npumehyje
ce pas/MKa y OBHOCY Ha fiepuHucame uctux y npasy Cpbuje, a To je may EY
HedUHNLIN)Y He ITOCTOjU elIEMEHT 110 KoMe je 06aBe3HO fia Cy jaBHa npenyseha
OCHOBaHa Off CTpaHe Jp)KaBe WIM je[VIHNUIIE JIOKa/He caMOyIpaBe U Jja ce

9  Paposan [I. Bykaguuosuh, ,,Ilonoxaj jaBuux mpenyseha u npenyseha ca moce6uum u
VCK/BYYMBUM IIpaBMMa y IpaBy EBporcke yuuje, IIpaso u tipuspega, 6p. 5-8/2004, cTp.
1040.

10  Ibid.
11  CnobopnaH 3euesnh, IIpaso koukypenyuje Eepoiicke yHuje, Beorpan, 2000, ctp. 227.
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y TOj JeMHMIVjM YOIIUTe He IOMMIbe KapaKTep HENaTHOCTY KOjy jaBHa
npenyseha o6aBbajy, a Koju IpeAcTaB/ba jefaH Off OCHOBHUX KpUTepujyMa
unentuduKoBama jaBHux npenyseha y Cpbuju. Hakie, nebunnnnja jaBHux
npenysehay npasy EY, kao mpuMapHu KpUTepujyM, y3uma pecyfaH, OGTHOCHO
JOMMHAHTAH YTUIAj Ap>KaBHE BIACTM HA MOCTIOBame jaBHMX Npenyseha, ok
meduHuIMja NCTUX Y npaBy CpOuje 3a IpUMapHM KPUTEPUjyM KMa KapakTep
IeaTHOCTY KOjy 06aB/ba jaBHO npeny3sehe (omiura 1e/1aTHOCT) ¥ KPUTEPUjyM
10 KoMe jaBHa npenty3eha o6aBe3HO OCHUBA ApKaBa WM jelMHNIIA TOKaTHE
camoymipaBe. Y peaTHOCTH ce Iofi jaBHUM npenysehnma y Cpouju u jaBHUM
npenysehnma y sempama EY nonpasymesajy uctu cybjektu koju o6aBibajy
UJEHTUYHE JIeTaTHOCTH, CaMO Ca TOM Pas3iMKOM Ja ce y EBporickoj yHmjn
MO>Ke JJOTOIMTH Jla jaBHO Ipeay3ehe ocHyje MpMBaTHO NMIle y KOMe KacHMje
Ap>KaBHA BJIaCT MOXKe cTehM Heky BpCTy Off IPeTXOAHO HabpojaHe KOHTPO-
e y »mMMa 3axBa/byjyhn Kojoj he BpmmTy mpecypaH yTuijaj Ha HOC/IOBabe
jaBHUX mpenyseha, a mTo mpeMa 3akoHCKoj mebuHunujn y Cpbuju He 61
Morao O6uTH ciydaj, jep jaBHa mpepmyseha Mory ocHOBaTHM jeIMHO Ap)KaBa M
jeqVHNIIA JIOKa/IHE CaMOYyIIpaBe.

2. Pazmuka nsmeby jaBuux npenyseha n npuBpegnux cybjexara y
IPUBATHOM B/IACHULITBY

Kako maHac HHje CIIOpHO Ja je BeOMa BeMKM 3Hayaj jaBHOT CEKTopa
npuBpefe, a CAaMUM TUM U 3HA4Yaj jaBHUX Ipefyseha n muxos yneo y mpu-
BpefjaMa CBUX pa3BMjeHMX 3eMaba, HEOIXOJHO je Mopen ueHTU(UKOBamba
jaBHUMX mpepyseha y peamHoCTH, TpuKasaTy M pasauKe Koje IOCToje y
HOCTIOBamkY jaBHMX Ipenyseha u mpuBpefHUX cybjekara y IpUBaTHOM CeK-
topy. VMako ce Beh y camoMm peduHncamwy jaBHUX npenyseha u uctunamy
I UXOBMX ITIaBHMX O0e/leXja Te pasiyKe MOy IIPENO3HATH, Ha OBOM MECTY
he ce one moce6no mpmkasaru. Hamme, jaBHa mpenyseha, xao mpuBpenun
cy0jekTy y KojuMa fAp)KaBHa BJIacT MMa OIydyjyhum yTuiaj Ha HBMUXOBO
IIOCTIOBabe, alu Koja TaKohe MMajy M M3BeCHy CaMOCTATHOCT y OJHOCY Ha
CBOje OCHMBaye (p>KaBy MM JIOKATTHY CaMOYIIPaBy), GYHKIMOHNUIIY Y OKBM-
py obaB/pama JemaTHOCTH Koje ¢y y BehmHnu 3emasba jacHo ozpebene. Jesrpo
TUX JIeIaTHOCTU 4MHe: caobpahaj, eHepreTnka, pysapcTBo, BOZOIPUBpPENa,
OCUTypame, KpeUTHO U PMHAHCHUjCKO TPXKUILITE U AP.

ITomoxaj mpuBpegHMX CybjeKaTa jaBHOT CeKTOPa, OFHOCHO IIPEIVI3HNje
HI0710Kaj jaBHMX Ipeny3eha, ce ABOCTPYKO pasymKyje Off MOI0XKaja IpUBpPen-
HIX cy0jekaTa IpUBaTHOT ceKTopa. IIpBa pasnmka Koja ce y muTaparypu muc-
TIYe, jecTe pas/uKa y IIOJI0XKajy yIpaB/badKe CTPYKType jaBHMX Ipenyseha
U IPUBaTHMX NpUBpPeJHNX cybjekara. Beh je yrBpheno fma na 6u ce ocHoBa-

12 Cresan llloropos, Has. unaxaxk, ctp. 401.
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710 jaBHO npenysehe Mopa ma mocToju oppeheHM jaBHM MHTepec Ha OCHOBY
Kora ce olemwyje pyHKIMOHMCamwe jaBHOT Hpenyseha. Mehytum, kajga jaBHO
npenysehe mouHe fa mocnyje, Bullle ce He MCIUTYje [ja /I jaBHU MHTepecC
nocroju, Beh camo 7a /M MOCTOje YCIoBM 3a HWeroB paj.'® Yipaso To unHuM
PasIMYNTUM II0JIOXKAj yIIpaB/badke CTPYKTYpe y jaBHOM Ipenysehy y omHo-
CYy Ha IIpUBATHO, jep je OHa Ha [IpyIM HauMH He3aBUCHA Of BIIACHMKA HETO
MeHallepy y IpUBaTHUM KOpPIIOpaliMjaMa, jep Cy Maibe U3I0KEHU €KOHOM-
CKOM IPUTHCKY (HY>KHOCT ITpousBohema mpoura), amm cy, ca gpyre cTpaHe,
Mam€ He3aBJICHA Off CBOjMX Kojlera y IPMBAaTHOM CEKTOPY y IOITIERy MOCTIOB-
Hux omryka.'* OBo ce Moxe 06jacHUTY YMEEHNIIOM fia ce pyKoBofehu kayap
y jaBHUM npeny3ehyuMa mocras/ba U3 pefia APYILITBEHOT C/I0ja KOjI je BeoMa
O/1M3aK MOMUTUYKYM TApTHjaMa Ha B/IACTH, & HajBKHUj PYKOBOAMOLM CY
4YeCcTO ¥ 4IAHOBM y TUM IapTHjaMa, Te BbUXOB OCTAHAK Ha TUM IO3MIIMjaMa
YITIaBHOM 3aBUCH 1 Off OCTaHKa IBJIXOBe ITOJIMTIYKe IapTHje Ha BlacTy. 360r
Tora ce, Beh 1yro Bojie pacrpase Koje OBaj HauMH IIOCTaB/bamba pyKoBoaeher
Kafipa y jaBHUM InpenysehuMa foBofie y muTame, jep BeMUKY OPOj BUX cMa-
Tpa /la ce Ha Taj HAuYMH BEOMa YeCTO He BOAM PadyyHa O KOMIIETEHTHOCTU
pykoBopehe cTpyKType U BUXOBe CIIOCOOHOCTM Jja Ha Hajoo/pyu Moryh Ha-
4MH JJOHOCE IIOCTIOBHE OJUTyKe, C 003MpOM Ja Cy Be3aHM ca HOIUTUYKOM
HapTUjOM Ha BJIACTY Ca jefjHe CTpaHe, a ca pyre MMajy MOTYhHOCT #a cBaku
pe3y/ITaT IpUKaXKy Kao yCIellaH, jep Cy CBeCHM 4nmbeHnIe fa he nm ce ca-
K ryburtak mokputu u3 6ypera. IlokpuBame ryburaxa jaBHux mpenyseha
Cce CBYTJle CMaTpa BpJIO HEIIOIIyJTapHOM MepoM, jep yIIpaBo 300r epcoHaHe
Be3aHOCTH Npefy3eha ca MOMUTUYKOM CTPYKTYPOM OHa IIPENCTaB/bajy BP/IO
ToroiHo cpeactso Mehycrpanauke 6op6e.”

Crnenehe pasmukoBame IPUBATHOT U jaBHOT CEKTOPa IIPUBpeJie Ce OCTIN-
KaBa y pe3y/lTaTyMa IbIXOBOT II0CToBama. Hanme, nako u jaHa mpegyseha
HOC/Tyjy Ha KOMepLMja/IHMM OCHOBaMa U Y4eCTBYjy Ha TPXKUIUTY Bpuiehn
CBOjy J€/aTHOCT, Pe3y/ATaT! IbMXOBOT IIOCTIOBalba Cy PasIUYUTH Off IPUBAT-
HMX IPUBPENHNX cyOjekara. Ta pasimka [jeloM IIOTHYe U3 JOHEK/Ie IPYBMU-
JIETOBAHOT IO7I0XKaja jaBHMX Hpexyseha Ha TPXXMIUTY, jep M OHZA Kajia OHa
HOCTTyjy ca rybuiuMa He IpecTajy Aa IOCTOoje, IITO 61 CBaKako 610 CiIyvaj
ca NIpUBATHMM IpUBpPeSHUM CybjeKTuMa. Jako Cy M3/IOKeHa IpaBMIMMA
KOHKYpeHIIVje ¥ 3aKOHUTOCTIMA KOj! BJIaJlajy Ha TP>KMUINTY, jaBHa npeny3eha
Cy Y TOTOBO CBaKOM MOMEHTY Off IIpecTaHKa 3amTuheHa aKTMBHOM Y/I0TOM
Ap>KaBe Koja IOKpuBa 13 Oylera mwuxoBe ryoutke. Yak u y cutyanuju kaga
He IOCITYjy ca ryouiuma, yrepheHo je fa jaBHa npenyseha umajy HupKy mpo-
buTabMIHOCT Off anTepHATHBHE TPYIIe IPUBATHMX, T€ Ce YeCTO MCTIYe 1A CY

13 Cserucnas Ta60p01.m/[, HA8. 41aHAK, CTp. 396.
14 Ibid.
15 1Ibid.
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OHa HepallMOHAJHa, [ia IpeicCTaB/bajy TepeT 3a IPUBPENY 1 Jja CBOjUM IIPUCY-
CTBOM OTEXaBajy YCIIOCTaB/bake MaKpOEKOHOMCKOT onTuMyMa.'® Mehyim,
6uno xako 6mno, japHa npepyseha cy peanHOCT caBpeMeHe IpUBpenie, anu
U IeHa 10Tpeba, jep 6e3 BUX OM MHOTre IpaHe IpUBpeNie, MHAYe HeaTpak-
TUBHe 32 IIpMBaTHe MHBECTUTOPE, 3 HEONXO[He 3a [IPYIITBO, IIOTIYHO He-
crare. Hamme, ommre je mosHaTo fa ce Ap>kaBHa CBOjUHA jaB/ba y 06macTuMa
IpUBpefie ITie je CIIop 0OpT KalmTaja U IjJe Cy HeOIIXOfIHA BeJIMKa y/Iarama.
Jlaxiie, IpUBaTHY MHBECTUTOPU OU Ce BeOMa TELIKO OJ/Iy4lIN Ha 00aB/batbe
OBaKBe JIeTATHOCTH, jep Ce OHM BOJe NPUBAaTHUM MHTEPECOM KOji CBaKa-
Ko ofOyxBaTa O6p3 mmm 6ap Opxy OOpT KammuTana y3 MUHMMAJIHA ylarama,
a camuM UM U Behy mMpodUT Kao OCHOBHM IIM/b IOCTOjaba ¥ IOC/IOBaMba
IPUBAaTHMX IpUBpenHuX cybjekata. CynmpoTHO BMMa, jaBHa npenyseha mpep
coO0M MMajy 3a I/b OCTBapyUBame jaBHOI MHTepeca KOji JOHEeKJIe OIpaB-
flaBa BUXOBY HeIPOQUTAOMIHOCT, IIa 4eCTO M HOCIoBHe rybutke. Ilormy-
HO je jacHO Jja /ip>KaBa KpO3 yTUIAj Ha IIOCTIOBambe M KOHTPONY IOCT0Bamba
jaBHUX npeny3eha HacTOju OCTBapUBamky jaBHOT MHTepeca, Ipyxajyhu ycmy-
re u npoussBopehy poby koja je of KpyLujaTHOr 3Ha4yaja 3a XXVBOT U paj
JbYZIU, VICTOBPEMEHO CHIDKaBajyhm moTeHIMjalHy LieHy /0 HMBOA KOju ce
OllpaBJaBa TMM MCTMM jaBHUM MHTEpecoM U IOKpuBajyhm ryburke jaBHuX
npeny3seha u3 Oyniera Koju ce y HajseheM feny IIyHM jaBHUM JjaBamyMa TUX
UCTUX JBY[U.

bes o63mpa mro ce cMarpa ja je jaBHU CEKTOp IpUBpefie IpefuMeH-
3UOHMPAH, [ja HEIIOBO/BHO yTHYe HAa MAaKPOEKOHOMCKY CTaOMTHOCT U IIpHU-
Bpe[HM PacT, IPUCYTCBO jaBHUX Ipefy3eha y mpuBpeay je HEOIXOZHOCT, a
HOTPeOHO je jelMHO OfpefUTI HUXOBO ONTUMANHO ydellhe y ApyLITBEHOM
npoussony. CaBpeMeHM TPEHIOBM MY Ka TOM IM/bY ¥ OTBapajy IojefyHe
Te/TaTHOCTY 32 y/Ia3aK IpMBATHOT KaIlMTajIa, Te M NPUBATHYU MHBECTUTOPU
y obaB/bamy HeIaTHOCTM Of jaBHOT MHTepeca BUJIE OCTBapMBame Npodu-
Ta. Y TaKBOj CUTyaLujy, IPWINKOM HJeHTH(}UKOBamba jaBHUX Ipexyseha
U BVXOBOM pasMKOBamwy Off npuBatHux, Mohu he jemmuo pa ce ymorpe-
Ou KpuUTepujyM jaBHOT MHTepeca, ¢ 063upom fa he ce mocreneHo usry6m-
T KpuUTepujyM cBojuHe (6uhe u mpuBaTHMX ,jaBHUX mpenyseha), amu n
pas/nuKoBame Ha OCHOBY obOaB/bama jenaTHocTH (jep he u mpuBaTHM MHBe-
cTuropy Mohu o06aB/paTy J1eTATHOCT Off OIILITET MHTEpeca).

3. IlpumeHa HopMe 3a6paHe 37T0yHOTpe6e JOMIMHAHTHOT MOTOXKaja
Ha TP>KNIITY Ha jaBHa npenyseha

Kama ce rosopmno o jaBHMM mpefysehnmma 1 HBIXOBOM IIONIOXAjy,
youeHe Cy BUXOBe CIelMPUIHOCTU KOje MY y IpPUIOT TOMe Ja Ce Ha OBe

16  Ibid.
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cybjekTe He MOTY yBeK IIPMMeVBATY OIIIITA IIpaBIIa KOHKYpeHuuje. Onro-
BOP Ha OBO Ce YIPaBO HAJa3! y aHAIM3aMa TUX CIIeHUPUIHOCTU U 3HAYajy
jaBHOT CeKTOpa NpMBpefie Ka0 KOPEKTMBHOT MeXaHM3Ma Koju Tpeba fa fo-
IpUHECE YCIOCTaB/balby COLMja/IHE U IPUBPENHE PABHOTEXXE HA HUBOY KOjU
je M3HaJ OHOT KOjyu 6M OMO IIOCTUTHYT CIOHTaHUM JIeJIOBarbeM 3aKOHMUTO-
CTH KOje TI0CTOje Ha TpXKumTy. Jla 61 ce mommpuia fiBa fijaMeTpaaHO Cy-
IPOTHA LM/ba — jeHAK TPETMaH CBUX Y4YeCHMKA Ha TPXKUIUTY M 3aIUTUTA
KOHKYpeHIVje, ca jefHe CTpaHe, 1 oMoryhaBame (yHKIMOHNCamba jaBHUX
npenyseha y xojuma ce yTuiaj ap>kaBe He MOXKe MCLIPIIETH CaMO KOHTPO-
JIOM IJIXOBOT IIOC/IOBamba, Beh yecTo ApkaBa HY>KHO MOpPa aKTVMBHO JIe/IOBa-
M Jja 61 jaBHa mpepyseha Moria ocTaTy Ha TPXMIITY (Kpo3 puHAHCHpabe
u3 OyleTa HBUXOBMX IyOuTaKa), MOpa ce nmpoHahm onTMManaH MeXaHM3aM
KOjy JJOHOCU IIOBOJbHE pe3y/TaTe 3a CBe 3allHTEpecOoBaHe Cy0OjeKkTe — jaBHa
npenyseha, Apyre yyecHuke Ha TPXKMIITY, IOTpOIIade, AP)KaBy UM UMTABO
apyumrBo. MehyTnm, 1o cajja ce mokasasno fja TO HUje HU MajIo JIAKO Y4MHM-
TU, T€ C€ YITABHOM MOpPAO [aTy IPUMAT jeJHOM WU JPYTOM LUbY, Iie Cy
rOTOBO yBeK jaBHa mpexnyseha O6una npuBuaerosatna, ¢ 0631MpoM Ha HUXOBY
IJIaBHY 0COOEHOCT — IIPMCYCTBO jaBHOT MHTEPeCa y BIXOBOM ITOC/IOBAbY.

Y ymnopegHoM mpaBy, amu um y mpaBy P. Cpbuje, Hopme mpaBa
KOHKYpPeHIVje, a Y OKBMPY IBJX I HOPMa KOjoM ce 3abpamyje 3moynorpebda
TOMMHAHTHOT IIO/I0XKaja Ha TPXKUINTY, HAYeTHO Ce IPUMembYje Ha CBe y4eCHU-
Ke Ha TPXXMIITY. Y TOM CMUCITY jaBHa npefyseha vMajy kapakTep IpuBaTHO-
HpaBHMX cybjexara Koju 006aBjbajy IpMBPENHY AeMaTHOCT, LITO 3HAYM fla Ce
Ha IBbJX, Y HEAOCTATKy HeKVX ITOCeOHMX MPaBIIA, IPUMEHYjy OIIITe HOpMe
TIpaBa KOHKYpeHIIje Koje Bake 3a CBe JIpyTe MpUBaTHO-TIpaBHe cy6jekre.!”

a) Jasna tipegyseha u 3noyiioitipedba gOMUHAHTAHOI 00K Aja Y Upasy
Espoiicke yruje

Y EBporickoj yHMju Cy CBa IIOHallaka y4eCHUKa Ha TPXKUIITY Koja
MOTY YIPO3UTI VIV HAPYIIUTY KOHKYPEHIWjy Ha OM/I0 KOjy HauMH, CYIIPOTHA
HIPYHONITY c1060He KOHKYpeHIMje M Kao TakBa, 3abpamweHa. OBa IIpaBuWIa
BaKe 1 3a jaBHa mpepnyseha. YmaHoM 295. YroBopa 0 OCHUBamWY je IMpoIca-
HO Jla YTOBOD ,,H) Ha KOju Ha4dMH He yTU4e Ha IPAaBHU PEXUM CBOjUHE KOjU
IIOCTOjU Y IpKaBa WIAHMIAMA®, IITO 3HAYM Ja ApXKaBe WIAHMIIE MOTY OCHM-
BaTy 1 3aAp>katy Beh ocHoBaHa jaBHa mpepnyseha. [lame, wian 86 Yrosopa
3abpamyje Ap)kaBaMa WIAHNMIIAMA fIa, Y OFHOCY Ha TakBa npegy3seha, moHoce
VIV OFfp>KaBajy Ha CHa3M Mepe Koje Cy y CyIpOTHOCTH fia ofipefibama YroBopa,
noce6HO ca ofpenOooM WwiaHa 12., koju 3abpamyje AMCKPYMMHALIN]Y TI0 OCHOBY
Ip>KaB/baHCTBA, M WIaHOM 81. 1o 89., KojuMa ce 3abpamyjy aHTMKOHKYPEHTCKa

17 Cresan llloropos, Has. unaxaxk, cTp. 403.
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noHamama. OBfie ce pagyu o IpomucuMa npasuaa KoHKypeHuuje EY kojuma
je CBUM TIpMBpeNHMM Cy0jeKTHMa, I1a 1 jaBHUM npenysehuma sabpameHo ma
CKJIallajy KapTelHe CIOpasyMe, fia 37I0yNOTpe0/baBajy HOMMHAHTAH IIOJIOXKaj
Ha TPXKUIITY ¥ Jla KOPUCTe Hef03BO/beHe ApKaBHe Iomohm (cybBeHImje)
WM fia 370yTIoTpebe mome/beHe cyOBeHIMje. Jlakie, HauemTHO OININTA IpaBM-
Jla KOHKypeHIIuje ce IPMMeYjy 1 Ha jaBHa mpemyseha. Mebytum, cam Yro-
BOp O OCHMBamy IpenBuba ma ce jaBHa mpepmyseha y HekmM ciydajeBuma
MOTY M3y3eTH Off TUX OIIITUX IpaBu/Ia, NOf, HAIpes IIMPOKO (hopMymca-
HUM YC/IOBMMA: aKO C€ Ha Taj HAa4MH He CIpedaBa M3BPIIEIHE IOCTAB/bEHMUX
3aJjaTaka 1 ako ce TYMe OMTHO He yrpo)kaBa pa3Boj TPrOBMHCKOI IIPOMeTA.
OBa oficTynama ce IpaB/iajy OCTBapMBambeM jaBHOT MHTEpeca U TO OHJA Kaja
ErOBO OCTBAapyUBambe He CMe OWUTH IIPEeNyIITeHO CI000HOj KOHKYPEHIjU
U [el0Bamy TPXKUIIHMX CUIA, VUM Kafja cé TO NMPOTUBY OCTBAPMBAIY HEKOT
JIPYTOT TIOCTaB/beHOT KOMYHMTApHOT 1ba.'® Vsysumarbe jaBHux mpemyseha
Ofi ONIITHX IpaBWIa KOHKypeHIMje je Moryhe ys IpeTXOmHO HCHyH-ebe
TPM yC/IOBa, /IBa MO3SUTUBHA M jEJHOT HeratusHor." TIpBo je moTpebHO fa
npenysehe y muramwy obaB/pa cny>k0y Off ONIITEr IPUBPETHOT MHTepeca, 3a-
TVM Jja TIpUMMeHA ONIITKX IpaBWIa KOHKYpeHIMje CrpedyaBa oOaB/barbe I10-
CeOHMX 3a/jaTaKa Koju Cy My IOBEpEHM, 11 Haj3ajl, HeraTuBaH YC/IOB — Jia TUMe
PasBoj TProBuHe HUje YTPOXKEH Ha HA4MH KOju je CynpoTaH nHTepecuma EY. Y
TIOI7IeRy IPBOT HO3UTMBHOTL YCIOBA, MAKO je 6110 AuaeMa fia i ra yTBphyjy
Op>XaBe 4aaHuile uay opranu EY, mpeoBnanano je Apyro peleme, OfHOCHO
oprann EY mmajy nmpaBo He caMO Jja IpOLieHe Ja /M je ONIUTY IPUBPENHNU
MHTepeC Y KOHKPEeTHOM CIIy4ajy CyHmpoTCTaBbeH mHTepecy EY, Beh u fma Ha
MO3UTVBAH HAauMH ypefe IeroBy cagpkuuy. [laxme, opranu EY mpumixom
yTBpbuBama mra npescrasba unrepec EY, yjenHo yrBphyjy u cappxuHy om-
mTer npuBpeHoT MHTepeca.”’ Y mpakci, 3a yTBphUBarbe OMIITEr IPUBPETHOT
MHTepeca, Kao KPUTEpUjyM ce y3uMa KapakTep poba m yciyra, ogpebhen Ha-
YMHOM IbMXOBE NOHY/le Ha TPXKUIITY U CTEIIEHOM TpaXKibe 3a muMa. Tako ce
M31[Bajajy Tpu Kateropuje po6a u ycmyra::!

1) HajumMpa Kareropmja poba M ycayra Koje HUCY MOTpeOHe CBUM
HOTpOIIAYNMa, Te Ty He IIOCTOjM jaBHU MHTepec fia ce 06e3benn
BIX0Ba cHabneBeHOCT. TpxkuinTa TUX poba U ycryra Cy mpemyi-
TeHa C7I000JHOj KOHKYPEHIUjI;

2) yxa kareropuja poba u yciyra Koje, Takohe HuUCy nmorpebHe cBUM
IOTpOIIAYMMa aIM 4uje ce CHabmeBame BpIIM Ipeko onpebene

18 Paposau JI. Bykagunosuh, IIpaso Espoticke yHuje, Kparyjesar, 2006, ctp. 520.

19 [Iujana Mapkosuh-bajanosuh, ,JaBHM ceKTOp MpuBpefe y npaBy KOHKypeHuuje EBporn-
cke yHuje, IIpaso u iipuspega, 6p. 5-8/1999, ctp. 747.

20 Jujana Mapxosuh-bajanosuh, nas. unanaxk, crp. 747.
21  Ibid.
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nH}pacTyKTypHe Mpexxe, Hal KOjOM IIO IIPaBUIY, jefaH Ccybjekar,
jaBHOIIpaBHM WIM IpPUBATHOIPaBHM, MMa MOHOION. Y OBOM
CIy4ajy je mOTpeOHO pasfBOjUTU pacrojarame MHPPACTPYKTYp-
HOM MPEXOM OJi CaMor CHabieBama pOOOM, OFHOCHO BpIIeHa
yonyra. To mTO Heko Iocefyje MCK/bY4MBO IIPAaBO Haj MHppa-
CTPYKTYPHOM MPEXKOM He MOXKe OIIpPaBJaTH II0CTOjalbe MOHOIIONA
HaJ| CHabfieBambeM poOOM wiu yciayrama, Beh HanpoTus To cTBapa
obaBesy ycTynama MHPACTPYKTYpHE Mpexe Ha Kopuirhemwe Mox
jemHAKMM YC/IOBVIMA CBMMa KOjU Kefle la IIOHyJie pobe 1 ycryre
IIOCPELCTBOM MH(PPACTPYKTYPHE MpPEXKe;

3) tpeha xateropuja poba u ycmyra je Hajyxa u oOyxBaTa OHe BpCTe
poba wim ycayra Koje je moTpe6HO 06e30equTH CBUMM HOTpOIIA-
4MMa y ZOBO/BHOM 0OUMY, 11O MIOBO/bHMM IjeHaMa M HelCKPUMM-
HAaTOPCKMM YC/IOBUMA M 3a KOje Cy IO IpaBWIy MHQPACTPYKTyp-
He Mpexxe IpBobutHO u 6une usrpahene. OBa Kareropuja poba u
ycnyra ce y EV HasuBa ,yHuBep3aHe yciyre u caMo y IOIJIERY
BUX je Ap)KaBaMa WIaHMIIAMa JJ03BO/bEHO fla M Jla/be 3a[jpyKe eK-
CKJTy3MBUTET HAJ| IbMIXOBUM BPIICHHEM.

Crnenehn mocTaB/beHn yCioB 3a M3ysuMarmbe jaBHUX npenyseha ox mpu-
MeHe OIIIITYX IIPaBIIa KOHKYPEeHIMje je cafjpyKaH y PaBHOj Min akTUIKOj
HemoryhHocTM jaBHUX mpenyseha ma o6aBmbajy mocebGHe 3afaTke KOju Cy
UM IOBEPEHM YKOIMKO C€ Ha IbMXOBO IOCTOBame IPUMMEHE OIIITA IIpa-
BIIa KOHKypeHIuje. PakTyyka Hpelpeka OTBapama TPXKUIITA CITOOOMHO]
KOHKYPEHIIjU MOXX€ IIpefICTaB/baTi HIIp. €KOHOMCKAa HeMCIITATUBOCT
cHabzeBama ofjpeheHNx poba 1 yciyra, ITO je Hajuyenrhe ¥ OCHOBHM Pasjior
VHTEPBEHIINjE jaBHE BJIACTY Ha TP)KMUILTY.

ITocnenmwu ycoB Koju jaBHO mpenysehe Tpeba ma ucnyHu, na ga 6yme
M3y3€TO Off ONIITKX IIpaBUIa KOHKYPEHLMje jecTe Ja M3y3MMarbe jaBHOT
npenyseha y mmramy Of ONIITHX IIpaBMIa KOHKypeHLUje He yrpo)kasa
Pa3BOj TProBMHE Ha HAYMH KOji je cynpoTaH uHTepecuma EY o yemy, Takobe
OITy4yjy Hajinexxuu opranu EY.

Jlaxre, Kao 3aK/by4ak CBeMy rope HaBefileHOM, Moxe ce pehu ma om-
IITa MpaBy/Ia KOHKypeHIyje y EY HauenHo Baxke 3a cBe mpuBpenHe cybjexTe
y4YecHMKe Ha TPXXMINUTY, I1a 1 3a jaBHa npenyseha, ¢ TuM ga nop ogpehennm
ycnoBuMa, jaBHa mpenyseha mMory 6mTy mM3yseTa off TMX OININTHX IIPaBUIIa,
a y IpaKcH je TO M3y3uMaibe 4YecTa II0jaBa, Ia cy Beh ycrameHe TBpme
ma jaBHa mpexyseha yxuBajy mpuBuIeroBaH IONOXKaj Ha TPKuTy. bumo
KaKo OMJI0, JO3BO/bEHO M3y3MMame jaBHUX Ipefyseha o ommTyx mpasmia
KOHKYpeHIIVje jecTe OHZIa Kajia jaBHO npepy3ehe o6aBba ,,yHUBep3anIHe yCiy-
re“ morpeb6He CBMM IOTpPOLIAYVMMA IIO jeJHAKUM M HEAVCKPUMMHATOPCKUM

22 Bupm Buute: Cetucnas Tabopouun, Has. unanax, cTp. 393.
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yC/IOBMMa, 1 Kafla OCTBapame TaKBe JIe/TaAaTHOCTY y TPKUIITHOj KOHKYPEeHIUjI
HIje Moryhe 13 Hu3a paBHMX WM QAaKTUIKUX Pas3/Iora.

IIITo ce KOHKPETHO [OMMHAHTHOT IIO/I0XKaja M HETOBe 37I0YIO-
Tpebe Tnde, jaBHa mpenyseha ce mMory msysetu of oBe HOpMe, jeAVMHO aKO
UCITyIbaBajy MPETXOAHO omucaHe ycinose. Mebytum, y npakcu EY, Beoma cy
JecTe CUTyalyje fla p)KaBe YIaHMIle YIpaBO CBOjUM aKTMMa U IPONUCUMa,
jaBHUM mpenysehnma Hamehy, IpBO MOHOIOICKM TONIOXaj Ha ofpeheHOM
TPXKUIITY, TIA OHJA U 370YNOTPeby TOMIUHAHTHOT Tonoxaja.>> Hamme, oBie
ce aKTye/nu3yje 1ojaM jaBHOT npefyseha, Beros IOI0XKaj 1 MOI0XKaj HEroBe
yIpaB/bauke CTPYKType, Te TaKo jaBHOM IIpemy3ehy He ocTaje HuIITa 10 Ja
HOCTYIA 110 IPONKCUMA Ip>KaBe KOja UX je OCHOBajIa MM Koja y HbUMa MMa
IpeTeXXaH YTUIIAj Ha OJTy4MBambe, I1a MakKap TO 3HAYMJIO ¥ HEONpaB/laHO
KplIeme OIIITKX IpaBWIa KOHKYpeHIMje ¥ YCTaHOB/beHe 3abpaHe 3/10yIO-
Tpebe JOMMHAHTHOT HO/MOXaja Ha TpXuTy. OHO LITO jefTHO MOXe CIIpe-
YNUTY OBAaKBa IOHAIAIba p)KaBa WIAHMIIA KPO3 HNXOBA jaBHa Hpenyseha,
jecy HajiexxHu opranu EBporicke yHMje, mpBeHCTBeHO EBpoOIICKa KoMumcuja
Koja je, n3ameby ocTasor, Hajyle)XHa 1 A OJTydyje O €BEHTYa/THOM YKUAHY
HOCeOHNX WIM WCK/BYYMBMX IIpaBa Koje Cy ApKaBe WIAHUIIE [OfeIIe
oppebernm npepysehnma. To mpakTU4HO 3Ha4M 713, MAKO ce y YTOBOPY O
ocHMBamy npezBuba MoryhHOCT mocTojama oBakByx mmpegyseha, To He 3HaUN
7ia je ’MXOBO OCHMBAbE YBEK Y CK/IaJly ca YTOBOPOM, Te Tako KoMucuja Mmoxxe
ykunyT™! Beh mocrojehe MoHoMONe, cTBOpeHe Ha OBaj HauMH, y ofpebennm
o6mactima.**

6) Jasua upegyseha u 3noyiowipedba goOMUHAHTHOT HON0KHAjA Y Tipasy
Petiy6nuxe Cpbuje

Y Penry6rmum Cp6uju, jaBHa npenyseha cy npucyTHa y npuBpenyu un
VIMajy y 10j 3Ha4ajaH yfieo. 3aKOHOM 0 jaBHUM npefy3ehnma 1 o6aBbemy fe-
JIATHOCTY Off OIILITET HTepeca, ce oapehyje mojam jaBHux npenyseha, muxosa
IeTTaTHOCT, IIM/beBY OCHVBAaIba U TIOCTIOBalba U TI0JI0KAj jaBHUX Npenyseha y
OJHOCY Ha CBOj€ OCHUBaye — AP>XKaBY U jeAMHMILY JIOKQJIHE CAMOYIIpaBe, aju
ce HMjeHOM ofipe6oM He yTBphyje monoxxaj jaBHux npenyseha Ha Tp>xnmiu-
Ty Y OFHOCY Ha OIIIITa IpaBu/ia KOHKypeHIuje. 3a 0By 06/1acT, 3aKOH O 3a-
IITUTY KOHKYpPEHIMje JOHEK/e Ipy>ka OfiIr0BOpe, aly Ha HAuMH KOjU HUje
IOBOJ/BHO jacaH U Koju Moxe msaspatu oppebene mmneme. Hamme, crimano

23 Bupm Buie: Karapuna Jammanosuh, [yuran ITonosuh, ,IIpuMena sabpane 3moyro-
Tpebe HOMMHAHTHOT IOJIOXaja Ha jaBHa mpenyseha u mpenyseha kojuma mpxase majy
nocebHa M VICK/by4uBa IpaBa y npasy EY u mpasy CLI Ilpaso u #puspega, 6p.
5-8/2004, cTp. 1082-1084.

24 1to je u yuMHMIA yCBajarmeM HEKONMMKO NUPEKTHBA y OOMACTM TeTeKOMYyHMKAIja —
IupexTusa 6p. 88/301 ox 16.5.1988. u [lupexTusa 6p. 90/388 ox 28.6.1990.
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Kao u y npasy EY, u Baxxehn 3akoH 0 3alITUTH KOHKYpeHIVje IIPONNUCYje fa
ce Werose ofipefide HaYeTHO OJHOCE Ha CBe yYeCHVKe Ha TPXXMIITY, nsMeby
OCTa/IMX U Ha Ap>KaBHe OpraHe, OpraHe TepUTOPMja/IHe Ay TOHOMMUje U JIOKaJI-
He caMOyIIpaBe, KaJja OCPeHO WIN HelOCPEJHO YYeCTBYjy y IpoMeTy pobe
wmn yemyra.> Mebytum, sapaj mpaBwiHOT GYHKIMOHMCAMA U 06aB/batba
Ie/aTHOCTY Off, OIIITET MHTepeca, 3aKOH je IMPOINCA0 U U3y3eTaK Off IpuMe-
He OIIUTHUX IIpaBIIa KOHKYPEHIMje KOji ce yIIPaBo IIPaBJajy OCTBapUBambeM
OIIITET MHTepeca. YONIITeHO Inemajyhu, mpommcuBame TakBUX M3y3eTa-
Ka IIOCTOjM Y CBUM IIpMBpelaMa M OHO je HY>XHOCT KOja M CTaBj/ba jaBHa
npenyseha y nmpuBuieroBaH 1ojuoxaj y OfHOCY Ha IpyTe IpUBpefiHe Cy0jeKre.
Vmak, crenuduyHOCT MpommMcaHoT usyseTka y npaBy Cpbuje ce ormema y
camMoj Qopmynaumju oppende Kojom ce oppeheHum mnpuspesHM CcybjexTn
U3y3UMajy Of IIPMMeHe YNTaBOT 3aKoHa. KoHkpeTHO, popMmyalyja je TakBa
fla ce U3 Hbe MOXKe 3aK/bY4UTH fla ce Ofipefibe TOTr 3aKOHA He IIPUMEbYjy YOII-
IITe Ha IpUBpefHe CybjekTe Koju 00aB/bajy AeMaTHOCT Off OIILITEr MHTepeca
¥ J]a TO HUje HMKaKaB u3y3eTak, Beh ommre npaswmio, a ona rmacu: Osaj 3a-
KOH ce He Upumeryje Ha tpegyseha, upuspegHa gpywiiiea u tipegysemiHuke,
Koju 006a6majy genamiHociiu 0g onuiiliel uHitiepeca, Kao U HA AUUA KOjuma
je akitiom HagnexHol opiana gogemer GUCKATHU MOHOUON, Ko Ou HpumeHa
0601 3aKOHA clipeuuna 06asmparwe genamHociiu 0g otiuiiliel uHiliepeca, 0gHo-
CHO obasmarve fiosepeHux iiocniosa. Jlakie, Morno 6u ce pehu ma momenyTa
dopmymnanuja Huje Hajcpehnuje ypabhena u ma je XuTHO MOTpe6HO HeHA U3-
MeHa U npuiarohaBamwe CTBapHOM CTamwy 1 IMOTpebaMa JaHalllibe IIPUBPeNe,
IITO 6M MPAaKTUIHO 3HAYMIO fla ce caMo M3MeHe ofipehene peunm u mobuje
Ha4eTHO IPaBU/IO Koje 6u morno rnacut — Osaj 3akoH ce tipumervyje Ha...,
ocum oHga xaga 6u tpumera 0801 3aKoHa clipeduna 06asmwarve genamHoCiu
og otiwitiel uxitiepeca... Ha oBaj HaumH 3aucra 6u ce geduHMCA0 MU3y3eTaK
3a uMjy IPYMeEHY je TIOTPeOHO MCIYHUTH jefjlaH YC/IOB, a TO je CIIpedaBarbe
o6aB/parba IeaTHOCTY Off OIILITET MHTepeca 1 Tajia 6u y OJHOCY Ha OMINTa
IpaBIIa KOHKYPeHIyje IPeIHOCT JOOUIO UCITYberhe OIILITEr NHTepeca.

Kako ce oBaj, morno 6u ce pehu, mpeBuy 3aKOHOZIaBIIA HACTOjM MC-
npasuty IIpenmoroM HOBOT 3aKOHA O 3aIUTUTU KOHKYpeHIMje, KaJa OH Oyze
ycBoOjeH, jaBHa npenyseha he y npaBy Cp6uje umaryu TpeTMaH KakaB IOCTOjU
n y EBponckoj yHuju, amn ca jegHoMm cnenuduunonthy. Hanwme, oBpe ce
pazau o nmpupopu came EY Kao NpBeHCTBEHO €KOHOMCKE, allil U JPYLITBEHO-
HNONMUTUYKE 3ajeJHNIIE ¥ IPUPOJE CAMOT KOMYHUTAPHOT IIPaBa Y OJHOCY Ha
HaI[MOHATHO paBo. [lo oHor fgaHa ok Cp6uja He MOoCTaHe MYHOIIPaBHA YIa-
Huna EY, gpxaBa Cp6uja he 6utn ta koja he jenuna mohm pma yrBpau mra
IpefiCTaB/ba AeTATHOCT Off OIIITET MHTepeca, y KojuM obmactuma he mpixa-
Ba OCHOBATH jaBHa npenyseha u cBOjuM mpomycuma UM oMoryhutu MoHo-

25 3aKoOH O 3alITUTH KOHKYpeHLuje, 4. 4.
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HIOJICKY TI0JIOXKQj, T1a ¥ MOXK/Ja HAMETHYTH CaMy 3JI0yHOTpeOy TOT II0/I0XKaja.
Tex xaga nmocrane wian EY, To mro cama ap>xaBa Cpbuja camocranto, 6e3
HeKe 3HaYajHMje KOHTPO/Ie MOXKe Ja Bpuiy, Taja he Mmohu mpeucnurary, na
U BpIINTY Hajytexxun oprauu EY u Ha Taj HaumH he ce opnyke fp>kaBe Mmohu
IPEUCINTATY Ha jeJHOM BUIIEM HaJHAIMOHATHOM HMBOY. [Jo Taja, ocraje
jelMHO ma ce Bepyje y CAMOKPUTUYHOCT JpKaBe y CONCTBEHM CUCTEM U EBeHO
HACTOjame Jja ce OH IIOIpaBIL.

OHO IITO ce TMOCTeAmUX HEKOMMKO TOAMHA JOBOAM Y Be3y ca jaBHUM
npenysehnma, mopes onpaBaHOCTI BYXOBOT IIOCTOjakba U MIPUBIIETOBAHOT
TI0JIO)Kaja Ha TPXKUIITY, je CBaKako, pyKoBozieha cTpykTypa jaBHor mpenyseha
ca eHOPMHUM MeCeYHNUM NpMMamiMa, Yija BUCHHA je HelojM/bMBa 0OMY-
HUM J/byfuMa. To je y AMPEKTHOj Besy ca IOMUTUMYKOM IpumagHourhy
yIpaB/bauKe CTPYKType jaBHOT npeny3eha u meHe M3MeHe IapasieHo ca U3-
MeHOM ByIafajyhe nmomutuuke enute, koje ¢y y Cpbuju Beoma decre. JaBHa
npenyseha, OfHOCHO ympaB/bambe y IJMA, Cé CMaTrpa HEKOM BpPCTOM IIO-
JIUTUYKOT ,IIeHa“, Koju 3a cebe IpUKyI/ba Bafajyha moamuTMyKa enuta
u Mehyco6HO ra menmm 1o, 3a 0OMYHe Jbyfe, HEO3HATYM KPUTEPUjyMyMa.
HapaBHo, 0BaKkBO IIOC/IOBalbe ¥ Ha4MH yIIpaB/baba M Memama pykoBopehe
CTPYKTYpe Y jaBHUM mpeny3ehnma He 61 ce HM TOBOAYO Y MUTalbe HUTU OU
YOCTJIOM M IIOCTOjao, fja Cy OHA PaBHOIPABHO M3/I0KEHA TPXKMIIHVIM 3aKO-
HUTOCTVMA ¥ KOHKYPEHIVU 1 Jia Ce IHUXOBY, IIOHEKa] BeMKM, TYOUIM He
HaiokHabyjy 13 OylleTcKuxX cpeficTaBa, IITO OIET HYje OIPaBJaHO, a 4eCTO U
H1je Moryhe 360r pupose TemaTHOCTH Kojy 06aBibajy. Takobe, ono mmTO f10-
IPUHOCU OBAaKBOj CUTYaIlMjy je CBAaKaKO U IIMPOK CIEKTap JIeTATHOCTY KOje
Ce CMaTpajy ONIITUM JeTaTHOCTMMA, IJie Cy HeKe Of HUX omuTe Hajsehum
fesioM 3060T TOra IITO TO OATOBapa IOUTUYKOj €MUTU U LITO MOHOIIONM Y
w1Ma 06e36ebyjy mocmoBamwe Ha HUBOY KOju Huje HY 61113y OHOT OTPeOHOT
3a e(MKACHO, KBAJINTETHO, 11 I CTPYYHO 00aB/bambe JIeNTaTHOCTH, a yBoDeme
KOHKypeHIVje y TUM ob6nacTuma Oy HapyLUIMIO IYTOTOAMIIEM CUCTEM
yCTaJ/beHe PaBHOMYITHOCTY MPeMa TEXHIMIKOM U TEXHOJIOIKOM HATpeTKy. "

26 IIpema HEMOCPENHOM CasHalby, Y CKODAIbOj MONEMULIM OKO BEMUKOT MOCKYI/bErha Y
¢uxcHoj Tenedonuju (rme ysrpep mocToju anconyTHu Mosomon Temexom-a Cp6uje),
jemaH momMTMYKY QYHKIMOHED je M3jaByo Jia ce 03BojbaBa TelleKOM-Y OBO IIOCKYIUbEbE
(KOje HM HEMa HEKY BEIMKY €EKOHOMCKY OHpaBHaHOCT) it 6u ce TuUMe TIIpMBYKJIa
HOTeHIMjaTHa KOHKYPEHIMja 13 OKPY>Keka U TaKo IIOHOBO CHM3WJIE IieHe yCIyra QuK-
cHe tenedonnje(!).
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Faculty of Law, Business Academy, Novi Sad

PUBLIC COMPANY AND ABUSE OF DOMINANT
POSITION IN THE MARKET

Summary

Abuse of dominant position in Serbia, which is a beginner in applying
competition rules in general, is treated the same or similarly as the European
Union law. However, that is still not fully possible, since our economy is not
even close to the level of capitalistic economy of EU or the common market of
EU. Therefore, efforts Republic of Serbia to be successful in this area could eas-
ily be for nothing if it doesn’t deal with real situation which exists in country’s
economy. First issue would be corruption, not only in economy, but in all areas
of social and political life. Other issues would be a very low economy growth
and the lack of consciousness in people as to how important it is to be actively
involved in reaching the ideal — membership in the EU. Appropriate practice of
the departments that have jurisdiction in applying competition rules that forbid
abuse of dominant position in the market are gradually getting stronger. Since
the first antimonopoly law was brought in 2005, till today, some imperfections
were spotted in applying the Law, and they are supposed to be corrected with
the new Law that is about to be ratified in the Parliament, and the repercussion
are yet to be seen.

At this moment, the weakest link in the chain of tries to punish the abus-
ers of the dominant position, are public companies. There are, by tradition, a
lot more of these companies than needed to reach set goals, just as there are to
many areas of services described as important to the general, public interest. As
a consequence, public companies still don’t fall under the law or the prohibition
of dominant position in the market, and a lot of them are a burden to Serbian
economy (with respect to all the reasons they exist for). Anticompetitive behav-
ior of public companies is tolerated even though some areas of services can be
open to competition (for example power supply companies does other than sup-
plying power, companies that provide landlines).

Key words: competition law, antimonopoly law, public companies, concept
of public interest, abuse of dominant position in the market.
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Hemawa HUKOJIN'h
BUIUIOMUPAHU MPABHUK

OJIBAJAILE CBOJMHE OJJ KOHTPOJIE "
YJIOTA YIIPABHOT OJBOPA Y
AMEPNYKMM OTBOPEHUM KOPIIOPAIITNIJAMA

Pesnme

Y dapsom geny 0801 paga ayiiop pasmaitipa geHomeH 0geajaroa céojure
0g KOHIUpOTE, UPUCYTHAH Y aMEePUUKUM OT80PEeHUM Kopiuopayujama ca guc-
ilep306aHuUM 61ACHUWINBOM. Ayiliop HAB0JU UCTHOpUjcKe Y3pOoKe HACIAHKA,
objawrwasa wojam u Kapaxkiiepucitiuke 060l geHomeHa U aleHUUUjcKU Hpo-
6nem kao tocneguuy uciioi. Y gpyiom geny paga aywop ce oceéphe Ha ynoiy
pedpopmucaroi yupasHol 0goopa, HAPOUUTHO HA UHCTHUTHY T He3A8UCHOT gu-
pexitiopa, u rweios JoupuHoc y peuiasarwy aieHyujckol ipobnema.

Kmwyune peuu: ogsajare ceojure 0g KOHUIpOne, GUCep308aHO AKUUOHAD-
citigo, aieHyujcku tpobnem, yiupasHu 0goop, He3asucHu gu-
pexinop.

I YBom

»CTBOpEH je IIMPOK KOPIIyC aKI[MOHapa KOju HeMajy OyKBaIHO HU-
KaKBy KOHTPOJy HaJi 60raTCTBOM KOje Cy OHU WIM HUXOBY IPETXONHUIIN
yHermu y npenyseha. OpBajame CBOjuHE Off KOHTPOJIEe CTBAapa CTame Y KOoMe
ce MHTepeCH BIIACHMKA M MeHallepa Mory pasuhu, 1 To ce 4ecTo JielaBa, u 'y
KOMe MHOTe KOYHMUIIe KOje Cy paHuje CITy K1Ie ja orpannde Moh (MeHaiepa)
- OTKasyjy.”
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O oBakBOM CTaly y aMepMYKMM KopHopanyjama cy joum 1932. ro-
nuue nucamu Adolf Berle v Gardiner Means y MOHYMEHTATHOM feny ,The
Modern Corporation and Private Property”, ocBphyhu ce Ha KOHCekBeHIle
(dbeHOMeHa KOju Cy OHM HasBalM OfjBajameM CBOjUHE Off KOHTpoJe (eHT.
separation of ownership and control). OBa Tema Huje HUMaIO U3ryOuIa Ha
CBOjOj akTyenHocTu. IInrame crenuduyHoOr ofHOca M3Mehy BracHUKa u
MeHalepa, yC/IOB/beHOT OBUM (PEeHOMEHOM, Kao M AMBEpreHIVje MHTepeca
Kao MPOJYKTa TOT OJHOCA, CBEIPIUCYTHA je TeMa y CTyAujaMa O KopIHopa-
TMBHOM YIIpaB/bakby IIMPOM CBETA, a TUINMYHA 32 aMepyyKe Kopropanuje
Koje y31uMajy GopMy OTBOpEHMX aKLMOHAapCKux apyuitaBa (eHr. publicly
held corporations) M y KojuMma HarlalleHa Jucliep3yja aKIMOHApCTBa
yCIIOB/baBa YBPCTO OfiBajaibe BIACHNMYKE 1 YIPaBHO-M3BpIIHe chepe. Jako
je ped o0 peHOMEHY KOju je, UICTOBPEMEHO OCIOpaBaH M XBa/beH, YCIEBAO
fla TIpeXXUBYU YUTAB jeflaH BEK, KOPIIOPATUBHYU CKaH[a/IN M KpaX HEKMX Off
HajMOhHMjux aMepmukmx Kopropanuja modetrkoM XXI Beka yjegyHWIN
Cy CTPY4YHY M LIMPY jaBHOCT y CHO)KHOM 3axTeBy 3a pedopmama. IJenrap
HaXIbe je Y TOM CMUCTY Ha 6oppy pupekTopa (ympaBHOM ombopy) M TO
HAapOYMTO Ha Y/IO3M HE3aBMCHMX AUPEKTOPA, U HMXOBOM HOIPMUHOCY Y
»3ay3/jaBamy" cBeMONHOI MeHaIIMeHTa.

II OpBajame cBOjiHE O, KOHTPOIe

1. ictopujar

Vcropujcke y3poke mporeca (parMeHTannje BIaCHUINTBA y aMe-
PUYKUM KOpIIOpalljaMa ¥ OfBajalba CBOjUHE Off KOHTpPOJe Tpeba Tpaxkm-
T y pedpopmama xopropatusHe perynatuse y XIX Beky. Pane amepuuxe
KopIopanuje 61je Cy cMaTpaHe ,lIOTUTUYKMM TelNuMa", BeIITaYKIM eHTHU-
TeTUMa OXXMBOTBOPEHMM IIOCEOHUM aKTVMa AP>KaBHOI 3aKOHOJABCTBA 1
ca jacHo meduHucanum opnamhemnma. Koprnopanuja Huje Moria HacTaTtu
6es3 yuemha gpxaBe, a caMO OCHMBame je YK/bYyYMBAJIO M3JaBambe KOPIO-
paTuBHe HOBesbe (eHT. corporate charter) koja je 6mke ypehusana npasa u
obaBese HOBOOCHOBaHe Kopmopamuje.! [IpaBo Ha M3MEHY WM MTOHUIITA]
KOpIIOpaT/BHE II0Be/be IPHUIANANIO0 je UCKBYIMBO ApxKaBu. OcCHMBame
CBaKe Kopropauuje 6110 je yCIOB/bEHO OAroBapajyhmM akTmma jerucia-
TUBeE, A/l M 4eCTO NpaheHo KopynumoHamKkuM adepama. AKIIMOHAPU TUX
KOpIIOpalyja HUCY OMIN TPeTUPAHU Kao ,,TaCHBHU MHBECTUTOPU, IITO he
ce lecUTH KacHuje, Beh Kao aKkTMBHM BJIaCHMLM, WIAHOBM KOpIIOpaluja,
noBepennuy Kamutana. Mebytum, XIX Bexk je [oHeo 3HadajHe IIpo-

1 Robert A. G. Monks, Nell Minow, Corporate governance, third edition, Oxford, 2004, ctp.
104-107.
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MeHe: KopIopanyje Cy u3rybmie KapakTep jaBHMX Tela, a caM IIpolec
OCHMBama je ONIaKIIaH yCBajalbeéM 3aKOHA KOju Cy MO3BO/bABA/IM ,,OIIIITE
ocHuBamwe"? O cpennue XIX Beka ma cBe 1o Tpupecetux roguna XX Beka,
MHIYCTPUja/IIY Cy IOCTENEHO CMAambMBaNIM 3aBUCHOCT Off (PMHAHMjCKUX
MHCTUTYLVja ¥ OOratux MHAMBUAYaA 3a QUHAHCHMpame MOCTOBHUX IIOAY-
XBaTa, U OKPEHYIN ce (MHAHCUpamy IyTeM Ipojaje BPeTHOCHUX IaIlM-
pa AaHOHMMHUM WHAMBUAYA/JTHMM VHBECTUTOPMMA. TeXHO/IOIIKM Hampe-
mak, yopsaHu pas3Boj amMepudyke MHAYCTPUje M TPXKUIITA MHIYCTPUjCKUX
XapTuja o BPe[HOCTH, JOMUHAIVja eKOHOMMje 06MMa Koja je M3HefpuIa
Be/IMKe Kopropanmje, jak Tamac ¢ysuja (eHr. merger wave) kpajem XIX n
novyeTkoM XX BeKa, Kao ¥ aHTMMOHOIIO/ICKO 3aKOHOJABCTBO, PEe3y/ITHUPAIN
Cy M3y3€THOM [UCIEep3VjoM BIACHMUIITBA y KOpIlopanyjaMa. AKIVOHApU
BUIIIe HUCY OM/INM CMaTpaHU ,lIOBepPEeHUIMMa KanuTana“, a Moh cy, ycren
dbparMenTanuje, npeysenu ynpasHu og6opu (y3 3Ha4ajHy HOAPILIKY CYL0Ba)
u npodecronanuu mnahenn menaygepn.’ C 063upom fa je obesbehuparme
CBeXeT KallMTa/la Ha TPXXMIITY BPEeHOCHNIIA ITOCTA/IO Haje(VKACHUjM Ha-
YyH (QUHAHCUpaa, ,aTOMM3alyja“ CBOjUHCKe CTPYKType KopHopamuja
IIOCTaja je ONIITY TPeHJ KOju je joIl BMIIe MOACTMIAH IpaTehom mpas-
HOM perynatuBoM. Hapounto cy 3HauajHe pedhopMe perynatupe TP KMUIITA
XapTuja oy BpegHOCTH, 0aHaKa, OCUTypaBajyhux AgpylmTaBa M MHBECTU-
IVIOHUX KOMIIaHMja KOje Cy MHI[MpaHe TpujeceTux roguHa XX Beka (Ha-
KOH Kpaxa Ibyjopiike 6epse n Bemuke ekoHoMcke kpuse). OBe 3aKOHCKe
pedopme Hucy nmasne 3a IWb CaMo Ja aMepUYKO (GUHAHCUjCKO TPXKUINTE
yunHe curypHujum, Beh m ma ymamwe yTunaj GpuHaHCHjCKUX MHCTUTYLMjA
Ha MeHalIMeHTe MHIYCTPujcKux Koproparuja.* Kacuuju sakonu u cyzcka
IpakKca OJATHO Cy Iojadany edekar oBux pedopmu. MeHallepcku Kamu-
Ta/lM3aM je IOCTAo IeJaT MofiepHe AMepuKe.

OtBopeHe KoprHopanuje YujuM ce akijaMa Tpryje Ha 6ep3aHCKOM
(eHr. stock exchange) vy BaHOep3aHCKOM (eHI. over-the-counter) TPXXUILITY
moMyHupajy y Amepunn. Hajsehe koprnopanje uecto 6poje Ha Xxubajie akim-
OHapa, a BIACHMYKY CTPYKTYPy KapaKTepuIlle HajHV>KM HUBO KOHI[EHTpaIuje
Ha cery.” Y AMepuiu je maHac mpeko 80% KOpIoOpaiuja y BIaCHMIITBY

2 Jpxasa Ibyjopk je meby npsuma nomemna General Incorporation Act 1811. romune, a
ocrare fp)kaBe Cy cienuie Taj npuMep. OBY 3aKOHM CY IPeCTaB/ba/ii BEMUKN TOMAK Y
OIHOCY Ha IIPBOOUTHY Ha4MH MHKOpIIOpanuje y3 y4eurhe 3akoHOZaBHMX opraHa (special
incorporation).

3 Kenneth Lipartito, David B. Sicilia, Constructing Corporate America: History, Politics, and
Culture, New York, 2004, ctp. 68-72.

4 Buurte o Tome: Margaret M. Blair, Ownership and Control: Rethinking Corporate Governance
for the Twenty-First Century, Washington, 1995, ctp. 28-29.

5  Kerstin Grof3, Equity Ownership and Performance: An Empirical Study of German Traded
Companies, Heidelberg, 2007, ctp. 5.
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AVICTIep30BAHNX AKI[MOHAPA, a KanuTan ydemha Hajsehnx mojennHayHmX ak-
I[MOHApa Y TIPOCEKY He IOCTUXY Hi 5% aKI[UjCKOT KarmnTaja Koproparje.®

2. Ilojam

»PasBOL" CBOjuHE M KOHTpOJe NpeicTaB/ba (peHOMEeH KOju je MHXe-
PEeHTaH aMePUYKOj KOPIOPATUBHOj €BOMYLMjU. Y yCIOBUMA AUCIIEP3Nje aK-
IIVIOHAPCTBA, KaJi HeMa aKIMOHapa (WM Ipyle akKIoHapa Koja 3ajeflHIYKI
mernyje) ca KanuTan ydeurheM JJOBO/BHUM ja 06e36eny QyHKIMOHAIHY KOH-
TPONy Haj PYIITBOM, pasfiBajame Off CBOjUHE Ce jaB/ba KaO HEMMHOBHA
nojaBa. Y TaKBMM YC/IOBUMA, TMIIMYHMM 32 OTBOpeHe KopHopauuje (eHT.
public, publicly held, publicly traded corporations) 4ujum ce akuujama Tpryje
Ha jaBHOM TPJXKUILITY XapTuja Off BPEJHOCTH, KOHTPOJIA Ce ,,CeM U3 BIac-
HIYKe Y yIpaBHO-U3BpUIHYy cdepy. Tako momasumo po cnepmehe curyanmje:
Ha je[[HOj CTpaHM Cy BIACHUIM — aKIIMOHAPU, TUTY/apy IpaBa CBOjUHE Haf
ApymTBOM (y 06MMY yIora Kojy Cy YHeI! y APYIITBO ¥ IIOBOJOM KOTa CY JO0-
6w axuuje’), amu 6e3 MOryhHOCTH KOHTPOJE OJHOCHO YIpaB/barba TIPei-
METOM CBOTa IIpaBa; a Ha JIPYyroj CTPaHu je yrnpasa (MeHAIMEHT), YMjy da-
HOBY HIVCY BJIACHMIIY, Tj. aKIIMOHAapy (MM Cy TO Y 3aHEeMap/bUBOM 00MMY)
a/m KOju MMajy KOHTPOY, Tj. oBlamheHy Cy fia yIpaB/bajy APYIITBOM Haf
KOjUM HeMajy CBOjuHY. KOHTpOTy KOjy KapakTepullle IOTITyHa Cerapalije of
cBojuHe Berle u Means cy Ha3Banm ,MeHayilepckoM (eHT. managerial control).
Hucriep3oBaHy akIMOHApM MMajy Maly WIM HUKAKBY AUPEKTHY KOHTPOIY
HaJ| Of/TyKaMa MeHaIIMEHTa, ¥ CYIPOTHO; MEHallepy MMajy KOHTPOMY, aiun
TI0 IPaBUIY HMKAKBO (MM 3aHEMapJbyBO) KanmuTan ydemrhe, ma caMmmm TMm
HJ 3HAYajHUj) yHeO Yy MMOBMHCKUM edekTuMa (IO APYLITBO — BJIACHUKE)
CBOjUX OJTyKa.

QeHOMeH ofiBajarba CBOjUHE OfI KOHTpOJe, U IOpef MeXOPaTUBHOT
NpU3BYKa, HECYMILMBO MMa CBOje mobpe crpane. [lpyraumje ce He MoOxe
00jacHUTHU HeroBa AyropeyHocT. Hekm ayTopm 4ak cMarpajy fa je ped o
jeMMHCTBEHOM ,,TeHUjy MOJIepHe aMepwyke Kopropaiuje.” JIucrep3oBaHo
aKIMOHAPCTBO, KaO IVIABHYU Y3POK OBOT (peHOMEHa, YOOKO je YKOPEHheHO Y
eBOJTyLMjy KoproparuBHe AMepuke. [lucnepsnja y mpBom peny omoryhasa

6 YV 3em/paMa KOHTMHeHTanHe EBpone cutyanyja je oOpHyTa ycien KOHLIeHTpaluje Bac-
HUIITBA, a €BPOICKM Hpocek (6e3 Benmuke Bpuranuje) kanmran ydemha Hajseher ax-
1MoHapa je oko 40%. Bumu: Marco Becht, Ailsa Roell, ,,Blockholdings in Europe: An
International Comparison’, European Economic Review, 1999.

7  Bume o cBojuHu Haj apymrBoMm: Mupko Bacwmesnh, Komiianujcko tpaso, tpehe
nsgame, beorpan, 2007, ctp. 91-93.

8  Bugm: Stephen G. Marks, ,The Separation of Ownership and Control®, Encyclopedia of
Law and Economics, Cheltenham, UK, Northampton, MA, 2000, ctp. 693.

9  Taxo: Stephen M. Bainbridge, The New Corporate Governance in Theory and Practice,
New York, 2008.
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muBepcuuKanyjy pusuka u obesbehyuBame JIMKBUJHOCTYM KaluTasla.
JuBepcuduxanmja pusmka ce MOCTYDKE MHBECTUPABEM MambNX M3HOCA Ha
BUIIE MeCTa, a JMKBUIHOCT Kpo3 u3beraBamwe Behux ymenma koje je Texe
HpOHaTI/I.IO MHBecTuTOpPUMA j€ 3aTO CUTYpHHUje Jja CBOj MHBECTULIMOHM Ka-
INTa ,yCUTHE U yIOXKe Yy BMIe KOpIIOpalyja U3 BUIIE PasINIUTUX MIPU-
BpEIHUX IpaHa KaKo OM yMamIIM pU3UK KOHIIEHTpAIlVje CBOT KaluTajaa Ha
jemHOM Mecrty. VI3y3eTHO pa3ByjeHO aMepuYKO (PMHAHCUjCKO TPXKUILTE 3HAT-
HO OJIaKIIaBa PeanM3anujy OBaKBe MHBECTUIIMOHE CTPATeTHje.

Kako cBaka MHBecTHIMja Ofpa3yMeBa offpehenn pusuk, Tako akImo-
Hapy Qurypuinry kao (pe3upyanaHu) HOCHOLM PU3NKA, & MEHAIIMEHT je Taj
KOjU JOHOCU OJTyKe KojuMa AeduHuIIe CyfOMHY MHBECTMPAHOT KalluTasla.
CaMyM TMM ce OfiBajambe CBOjMHE Off KOHTPOJIEe CBOAY Ha CIelyjann3alnujy
¢byHKIMja: ofBajame QYHKIMje HOLeHha pu3KKa o QYHKIVje JOHOIIeha Ofi-
nyka. Cileyujanusayuja gyHxyuja ce HABOAY Kao jeflaH Off IJIABHMX pasjiora
3a Jyr )UBOT OBOT eHoMeHa.'! MuBectuTopn cy ycpencpehenu Ha mHse-
CTUIMIOHY CTpaTerujy, a MeHalIMeHT je nocsehen nmocmosobewy. Ha Taj Ha-
4KH ce 06e3behyje epuracHoCT.

IIpennocT ofBajama CBOjMHE Of KOHTPOJE, OZHOCHO OfiBajama
¢dyHKIMje HoLllewa pusMKa of GpyHKIUje ofIydnBama, Joase o U3paxaja
KOl BeMMKMX Kopropanuja. ,Opranusamymona ¢opma koja KOMOuHyje
XMjepapXujcKy CTPYKTYPYy M BeIMYMHY Ca AMBEPCU(PUKOBAHUM U JIMKBUJ-
HVUM MHBeCTMLIMjaMa MOXKe MMAaTy MHQOPMAIMOHY, TPAHCAKIMOHY M IIPO-
AYKTUBHY e(PMKACHOCT Koja je YMHU CYNepHOPHOM y OFHOCY Ha Apyre Opra-
Hu3anyoHe dpopme. 2

Maxo cy rope HaBefieHe IpegHOCTU OBOM (peHOMeHY omoryhuie Bu-
Ta/lIHOCT, OfjBajalbe CBOjMHE Off KOHTpO/E y CTyAujaMa O KOPIIOPaTMBHOM
yIpaB/bary IpUMapHO (QUTYpHIIIe Y KOHTEKCTY IpobieMa Koju TeHepuIle, a
KOjU Ce CBOZY Ha ,eBUJEHTHe Ipoliece CBOjeBpCHOr oTybhema U cBaKojakux
IpuMBaTM3alNja yIpaBHO-usBpuiHe cdhepe BmacTu

3. Arenuujcku npo6iem

Y3 OC/IOH Ha IpaBHE MHCTUTYTe (KOHKPETHO YrOBOP O 3acCTyINamy —

areHTpr,14 IIOCMaTpaH y CMIUCITY MHCTUTYTa agercy aHITI0O-CaKCOHCKOT IIpa-

10  Bopuc berosuh, Pajko Byksuh, Bomko JKuskosuh, bouiko Mujarosuh, [Iparop Xubep,
Ynaiipehetrve kopitopaitiueHoi yiipasmarea, beorpap, 2003, ctp. 19.

11  Buan: Eugene F Fama, Michael C. Jensen, ,Separation of Ownership and Control,
Journal of Law and Economics, Vol. XXVI, 1983.

12 Stephen G. Marks, Has. unanax, ctp. 695.
13 M. Bacwpesnh, Kopitopaitiuero yipasmarve — iipasHu aciiekitiu, cTp. 41.

14 O KapaKTepuCTMKVMa yroBopa o areHTypu Bumu: M. BacumweBuh, Tpiosurcko iipaso,
TeBeTo M3fame, beorpan, 2006, cTp. 95-105.
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Ba), TBOPLYM areHIMjCKe Teopuje, eKOHOMUCTY Jensen u Meckling, areHIvjcKku
OHOC Cy flepMHMCAMN Kao ,,yTOBOP KOJi KOTa jegHa CTpaHa (IPUHIIVIIAN)
aHTaXyje IPyTy cTpaHy (areHT) fa M3BpIIM ofpehenn nocao 3a weros (IIpuH-
LIUIIaJIOB) PadyH, IITO yK/bydyje M NpeHolIeme opalihema 3a JJOHOIIEHe
OJUTyKa Ha areHTa", Ipyu TOM HoAajyhm ma ,,yKonmko obe cTpaHe y OBOM Of-

HOCY TeXe Ja MaKCUMM3MPajy KOPUCT, IOCTOju 0Oap pas/ior 3a BepoBarmbe

na arent Hehe yBex paguti y HajborbeM MHTepecy npuHimmana“ >

OHO IITO areHTy jaje IPOCTOpP 3a ONOPTYHM3aM jecTe NOCEeNOBaibe
nHopMalyja KojuMa TPMHIUIIAT He pacronaxe. TakaB HeckIam y
puctpubynmju  MHpOpMalyja, IOIYTapHO Ha3BaH MHGOPMAIMOHOM
acuMeTpujoM, ¢opMupa MOACTNIA] areHTy Ja ,BpLIM pajjibe ONOPTYHMU-
CTUYKY, CMamyjyhu KBanmreT cBOT pajia Wiy npeycMepasajyhu cebu Heke
on kopucty obehanux npunnmmany!'® MogepHa cxsatamwa Buje IpUBpe-
Ha JpyLITBA KaO #exys PasMMYMTHX YroBOpa, IMCAHVUX M HENUCAHUX, U3-
puuntyx u npehyTHux, Koju fepuHMIy ,IIpaBuIa Urpe, OFHOCHO IpaBa u
obaBese arenara y opranusanuju.’’ Vinpopmarnyona acumerpuja, MmehyTum,
yroBapame YMHU HEKOMIUIeTHUM (HeMoryhe je yHaIpeq mpeaBUaeT 1 yro-

15 Michael C. Jensen, William H. Meckling, ,Theory of the Firm: Managerial Behav-
ior, Agency Costs and Ownership Structure®, Journal of Financial Economics, 1976.
PasmyuMonaxkerme MHTepeca BIACHMKA 1 MEHalIepa MOXKe Ce IPUKA3aTy jeHUM IPOCTUM
IIpYMepOM: aKo 61 MeHaIMEHT MOpPao fia TOHece OfJIyKy fAa /M fia OCTBapeHe mpodure
KopIiopaluje pacrofienn Kpo3 fuBMAeHAe (MHTepec BIACHMKA) WIM fla UX YHOTpeOu
3a KyIIOBMHY HOBOT IIPMBAaTHOT aBMOHaA (MHTepec MeHallepa), BPJ/IO je BepOBaTHO Ja 6u
OIITMpAIN 32 IPyTO pellewe. Kag je ped o IpMBaTHMM aBUOHMMA, Bajba IIOMEHYTH C/Ty4aj
KOjU je HOCIIe0 Ha HAaCJIOBHe CTpaHe aMepMYKMX M CBeTCKUX Menuja. Hanme, gupexropn
HajBehux ayromobwiackux ruraHata y Amepuiy (General Motors, Ford u Chrysler),
CTPaXOBUTO NMOTOhEHNX IIOOATHOM eKOHOMCKOM KPU3OM, ONETeNN €y ¥ BalmHrToH y
HoBeMOpy 2008. rofuHe MpMBATHMUM JIYKCY3HMM aBMOHMMA fia 61 Momuam Konrpec 3a
nomoh y usHocy of 25 Munmjapau fonapa Kao crmac of 6ankpora. OBaj porabaj je y
aMepUyKOj jaBHOCTU OLleeH Kao BpXyHall jauieMepja. JJOBUT/bMBM aMepUYKU Meuju
OfIMax Cy CpadyHaau fa JeT MpUBAaTHUM aBuOHOM Rick Wagoner-a (CEO General Mo-
tors-a) ox Jlerpouta g0 BammHITOHA, IIOCPHY/TYy KOMIIAaHMjy KOINTA YnTaBuX 20 Xmbaga
monmapa, a ga 61 ra yet aBuMokoMmaHujoM Northwest Airlines, Ha MCTOj JecTMHALV)jH,
KomTao cera 837 onmapa, u TO 3a KapTy y npBoj Knacu. IIpeyseTo ca MHTepHeT afipece:
http://abcnews.go.com/Blotter/WallStreet/story?id=6285739¢page=1.

16 Byk PapoBuh, ,,YTuiaj areHumjckux npo6aemMa Ha IIpaBoO aKIMOHAPCKMX APYLITaBa 1
KOPIIOPaTMBHO yIIpaBibame’, KopilopaiiusHo yipasmare - 360pHux pagosa, beorpap,
2008, cTp. 236.

17 ,IlpuHnumnan-areHT Teopuja feo je HOBe MHCTUTYLMOHA/IHE €KOHOMMje KOja je IMpouC-
TeK/a 13 Heoknacuuusma. OBa Teopuja HalyIITa MPETHOCTABKY KOMIIJIETHOT TPXMIITA
u pgomyumTa MHGOPMALMOHOj aCUMETPUjU ¥ TPAHCAKLMjCKUM TPOLIKOBYMA [ja TOBERY
70 HEKOMIUIETHOT yroBapama. OBO BOAM METONOIOIIKOM MHAMBUYA/TN3MY KOjU BUIIIE
He IIOCMaTpa MHCTUTYIMje Kao OpraHmsauuje 3a Makcumusanujy npodura, Beh kao
KOMIUIEKCHe CIOjeBe M3puunMTuX 1 npehyTHux yrosopa mojenmHana. Kao mocmennmia
TOTa, eKOHOMCKM (OKYC Ce ca TP>KMIITAa IOoMepa Ha MHCTUTYIMje cauuibeHe Of JbYHN,
nHKopropuuyhyu nHAMBUAYY y eKoHOMCKY Teopujy., K. Grof3, Has. geno, cTp. 36-37.
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BOPOM peTY/IICaTy CBe CUTYyaluje y Kojuma he ce Hahu 4aHOBY MeHalIMeHTa,
OJfHOCHO 06aBe3aTy VX Ha ofpeheHo MoHaImame y TMM cuTyalyjama). YroBop
nsMel)y npuHIMIIaTa 1 areHTa, 360r CBOje HEKOMIIZIETHOCTH, HHje JOBO/BHO
jaK 9yBap MHTepeca NPUHIMIIA/IA.

Perremse mpo6ema oryherma MeHaIlIMEeHTa Y YC/IOBMMa OjBajaba CBOjIHE
Ol KOHTpOJIe IIpefiCTaB/ba jefjaH off Hajehyux M3a3oBa KOprmopaTuBHE pery-
JIaTVBe M KOPIIOPATMBHOTL yIIpaBjbakba yomuure. Hausrnen HajjegHOCTaBHUjE
pelierbe 611 6MI0 Y TOMe Jja BIACHUIIY YOIIIITe He 1ajy MaHAaT Tpehum mumm-
Ma 3a yIpaBjbambe, YuMe 61 HeCcTalu ¥ areHIjCKY TPOLIKOBY ¥ areHIIVjCKI
npo6em.'® Ykomnko 6u Bracuuim yjenso u ynpasmanu, Taga 61, T0TUYHO,
HecTao U (eHOMEH OfiBajara CBOjUHE Of KOHTpose. MehyTuMm, Temko je u
3aMUCIIATU Ja Y jeJHOj BEIVKOj KOPIIOPALIMj! Ca HEKOINMKO X1/baJla BTACHMKA
(akumoHapa) o CBUM IMTambMMa OfJIydyje CKYIIITIHA aKIOHApa, a KaMOJII
Jla 06aB/ba CBAKOJTHOBHE ITOC/IOBe (eHT. day-to-day management).'® He sabopa-
BMIMO [Ia je jeflaH of IJTaBHMX pasjiora AyrOBEYHOCTH pa3fiBajamba CBOjUHE Off
KOHTpOJIe YyIpaBo y cnenyjanusanyju ¢yHknuja. OgysumameM opamhermsa
YIIpaBU Jja JOHOCH OJTYKe, Offy3ena 61 ce 1 cBa epMKAaCHOCT TaKBOT Ha4MHA
KOPIIOPAIMjCKOT YIIpaB/baka. YMECTO KopIopanuje Koja 6p3o pearyje Ha cBe
pe/leBaHTHe NPMBPeNHe UMITY/ICe, a 3aXBa/byjyhy aHrakoBamwy Maje Ipyle
JBYIM KOja je 3a TO CHellMjaln30BaHa, JOOWIM 61ICMO TPOMOT IIMHA 4mja 6u
HeeMKaCHOCT pe3ynTupana 6p3uM HecTajameM ¢ Tpxuiura. V3 tor pasio-
ra je KOpIopaTBHA CTPYKTypa KaKBYy ITO3HajeMo HaHac (y KOjoj BIaCHMUIM
VHBECTUPAjy Y KOpIIOpalyjy ¥ IIOBOLOM Tora oOMjajy akijyje KojuMa MOry
CII06O{HO TProBaTH, a/ly KOPIOPAIjOM He yIIpaB/bajy Beh To y BIXOBO MMe
YJHY HEKO JPYTHU) 3allpaBo Pe3yITaT jefHe eBOMyLyje YNjU je OCHOBHU LIN/b
6uo mponahm HajedukacHujy moryhy ¢opmy mocnoBHe opraHusaiyje 3a
srprame HoBLaA. IIpu ToM je MOXIa HajBayKHMjM €/1€eMEHT TaKBe CTPYKType
yIIpaBO OrpaHMYeHa OffrOBOPHOCT BJIACHMKA (10 BucuHe yiora). Vimajyhu to
y BUZLy, He MO>KEMO O4YeKMBaTU TOTOBO HMKAKaB IIPaBHMU 3aXBaT Koju OM Jo0-
TaKao caM ,KOCTYp“ KOpIOpaljije ¥ eBeHTya/HO ra M3MeHMO, Ipasjajyhn
TO MOTpe6oM emuMuHaimje areHrmjckor mpobmema.’’ ToToBo IemoKyHa
CBeTCKa (He caMO aMepMyKa) KOpIIOpaTVBHA PeryIaTiBa, Kao U Ipakca Kop-

18  ,¥YBex he mocTojaTut areHUMjCKM TPOLIKOBY y 6MI0 KaKBOj KOPIIOPATUBHO] CTPYKTYPH ¥
KOjOj OHM KOjJ YIIpaB/bajy HUCY BIACHUIM KanuTana, Beh je To Hexo mpyru.“ R. Monks,
N. Minow, nas. geno, cTp. 98.

19 Vjenmoj omnyrm cyna New Hampshire-a n3 1880. rofyHe MCTaKHYTO je Aa Moh yrpaB/barba
KOMITAHUjOM JIOKH Y YIPaBHOM OR6ODY ¥ [a aKLMOHApy He MOIy fa y3ypHupajy Ty
moh Beh jenmHo ma mypexTOpe KOjuMa HUCY 3a[jOBO/BHN 3aMeHe HOBMM Ha HapefHO]
CKynuITHHY akumoHapa. Jerry W. Markham, A Financial History of Modern U.S. Corpo-
rate Scandals: from Enron to Reform, New York, 2006, ctp. 256.

20 OsakBa 3aMmucao Owma OM CYIMITMHCKM WJEHTMYHA 3aXTeBY Jia ce IpefCcTaBHUYKA
JIeMOKpaTHja 3aMeHJ HeIIoCpeHOM (PeIMo 1o MOfielTy aHTuuKe Ipuke) Ha JaHAIIbeM
HMBOY IIMBMIN3ALMjCKOT pa3Boja 1 6poja CTAHOBHUKA.
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IOPaTUBHOT YIIpaB/balba, IOYNMBAjy Ha MPOHAIAKEIbY pelllekhba 3a pefyKIujy
areHIUjCcKOr IMpo6IeMa Koje He 3aJMpe Y OPraHCKy CTPYKTYpy KopIroparnuja
Beh mpeTnocTaB/ba CBOjeBPCTaH OPraHCKM status quo.

Jensen u Meckling cmatpajy fa IpMHIMIAT MOXe ,IIPUBOJIETH  areHTa
Ia paZiy Y lberOBOM MHTepeCy Ha HeKONMMKO HaumHa. [IpBy HaumMH ce cBOAM Ha
aKTVBaH MOHMTOPVHI HaJ| pafioM areHTa. [[pyru moppasymena Kopuurheme
HOJCTUIIAjHUX MeXaHM3aMa 3a yckinabuBamwe MHTepeca, a Tpehu ce Tnde ca-
MOT areHTa ¥ IOApasyMeBa [aBame rapaHlyja IMPUHLINIANY fa OH (areHT)
Hehe mpepy3nMary pajibe ITeTHe 1T0 IPMHIMIIAIA, OFHOCHO Aa he HagokHa-
OUTHU IITeTY IPMHLIMIIATY YKOIMKO TaKBe pajibe npenysme. CBM OBM HAYMHU
3a foBol)erbe areHTa y UCTy MHTEPECHY paBaH ca NPMHLUIIATIOM UMajy CBOjy
LIeHY, a IOMEHYTI ayTOPM Cy MX O3HAYM/IM Kao areHIMjcKe TpollKose. Tome
Tpeba MPUAOAATH ¥ HOBYAHM €KBUBAJIEHT CMambera MMOBJHE IPMHIMIIATIA
Kao pe3ynTar JuBepreHuyuje nHTepeca (pesugyantHyu ryouTtax). AreHImjcKu
TPOILIKOBY, AKJIe, TPefICTaB/bajy 30p TPOIIKOBA HaJ30pa (Ha CTPAHM IPUH-
IIVIajIa), TPOIIKOBA rapaHiuje (Ha CTpaHM areHTa) ¥ pe3uiyasHor IyouTKa,
Yl OHM YBeK IocToje (Hemoryhe je cBeCTM UX Ha HY/ITY BPEJHOCT).

Beh cmo Bupmenu pa yrosop usmehy mpuHIMIaTa M areHTa, yciern
acuMeTpuje nHpOpMaIMja, He MOXKe OMTHU rapaHT Aa areHT Hehe pagutn y
concTBeHoM mHTepecy. C ApyTe cTpaHe, HU CaM IPUHLMIIAN HE MOXE pea-
NM30BaTy CBeoOyXBaTaH HAfI30p HaJl areHTOM, IIPBEHCTBEHO 300T BEMKMX
TPOLIKOBA KOji 6M ITpeBasyuIUIM KOPUCTU Off TAKBOT jefHOT mopyxsaTa. Kax
je ped 0 BENMKUM KOpIlopaljijaMa ca IMCIEP30BAHUM BIAaCHUIITBOM, jaB/ba
ce U mpo6JeM OCYCTBA KOMEKTMBHE aKIije KOju jOII BUIle OTeXaBa HAIo-
pe 3a edexTuBHMM HamzopoM.>” 3ato MHoru (amu He cBu) mocTojehu me-
XaHM3MM 332 KOHTPOJy MEHAlIMEHTa YK/by4dyjy CyOjekTe M3BaH CKYIIITHHE

aKI[MOHApa.

Vlako mocToju BuIITe CTpaTernja 3a peyKIujy areHIujckor npo6mema,**

My hemo ce y HapeHUM pefoBMMa 3aJp>KaTy Ha yI03M yIPaBHOT Ofb0opa 1

21 JaHamma KOpPIOPATMBHA CTPYKTYpa ce CYIITMHCKM HiUje MHOIO IIPOMEHWIA Off BpeMeHa
VicTouHOMHMjCKe KOMITaHuje.

22 IIpobmem ofcycTBa KONEKTVBHe aKiyje (KOOpAMHAIMje) MM MPpo6IeM C/IeNor Iy THUKA
(eHr. free rider) noppasymeBa crenehe: mpoceyaH Manu akiyMoOHap HUje crocobaH Aa ce
AKTMBHO MHBOJBMPA y MPOIleC KOHTPO/IE MEHAIIMEHTA, TO jé 3a hera IMOfyXBaT CKOMYaH
ca OTpOMHMM TPOLIKOBMMa KOj¥ ITpeBa3uIa3e KOPUCT Off KOHTPOJIE, a TI0 IpaBUIy HeMa
HU 3Haba HIU BEIITHHE Jla TO U3Befie. 3aTO MY je MOIIefl YIPT y Apyre BIacCHUKE U Off HbUX
oYeKyje Aa ra ,Iurenajy‘. Jucrmepsuja BIaCHUINTBA IIPOY3pOKyje fa Ce CBU BIACHUIN
[IOHAIIajy Ha MCTY Ha4uMH, Tj. ia TaCUBHO MIIYEKYjy Ja Mocao ob6aBy Heko Apyru. Tako
ce cTBapa CTame pauuoHanHe amaruje. Bumu: b. Berosuh et al., nas. geno, ctp. 15; M.
Bacuspesuh, Kopitopaitiuero yipasmarve — ipasHu aciiexitiu, cTp. 20.

23 Stephen G. Marks, Has. unanax, cTp. 699.

24 Buiue o cTparerujamMa peryaaTiBe y pelllaBarmy areHumjckor npobiaema: M. Bacupesuh,
»KopropaTusHo yrpasparme u areHuujcku npobmemu (I meo)*, Ananu IlpasHoi gpaxyn-
wmeitia y beoipagy, ronuua LVII, 1/2009.
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MHCTUTYTY He3aBJMCHOT AMPEKTOpa Ha MyTy Ka o06e3b6ebuBamy fobpor kop-
HOPAaTUBHOT (KOPIOPALMjCKOT) YIIpaB/balba M pellaBamy areHI[UjCKOTr Ipo-
OneMa.

III YnpaBuu op6op y ¢pokycy maxme

KopnopaTuBHu ckaHpanmu Koju Cy norpecim AMEPUKY Ha IOYETKY
XXI Beka ¥ ocnaay y HemoBpaT MUIMjaphe K0/1apa aKIMOHAPCKOT KalnTa-
J1a, pesynTUpaM Cy TaBMHOM KIbUIa M WIAHAKA, Pa3HNUM TeopyjaMa M KOH-
KPeTHUM IIpe[yIo3MMa, U Haj3afl, Kako TO OOMYHO OMBa HAKOH Kpuse, pe-
dopmom perymaruse (Sarbanes-Oxley Act, 2002).%> TIoHOBO je, TTacHMje HETO
VIKaJl, IOCTaB/beHO NNUTame: 1 7Ie je 6uo yrnpaBHK 0116op?“26

1. AMepuyKu Mojen ynpase

Hajmpe tpe6a ucrahu pa y Cjegumenum Amepuykum Jp>xaBama He
IIOCTOjU jedVHCTBeH (efiepanHy 3akoH Koju ypebyje mpaBo kommnanmja,
Beh je To muTame y HammeXXHOCTM Ap)KaBa wiaHuma. CaMmuM TUM ce pery-
JaTMBa Pa3UKyje of Op)KaBe [O Ap)KaBe, MaJa Cce YHUBEP3ajHa pellema
NaKko pasasHajy. [Ipyra HajMamwa amepuuka ap>xaBa Delawere mpepmadn 1o
HAaIIpeiHOj ¥ BP0 (IeKCMOMIHOj perynaTuBi, Kao ¥ eUKacCHUM Cy[OBMMA
(Delaware Chancery Court je BepoBaTHO HajOOJ/bM CYZ Ha CBETYy 3a IUTama
KOMITAaHUjCKOT TIPaBa), Te je y TOj Ap>KaBM CBOj IOM HAIIIO BMIIE OFf IIOJIO-
BIHe CBMX aMepPUYKMX OTBOpeHNMX Koproparmja.”’ Delawere ce ompaspaHo
cMaTpa ,,yTOUMIITEM 3a Kopropanuje“ (eHr. corporate haven).

AMepryKy MOfieN yIpaBe ce OOMYHO O3HAa4aBa Kao jeHOZOMaH (eHT.
one-tier). OyHKUUjy ynpaspama 06aB/ba ynpaBHU op6op (eHr. board of
directors), Koju je m3abpaH off CTpaHe CKyNUITHMHe akiyoHapa. Opbop mu-
peKTopa 3aTUM M3 pefja CBOjUX WIAHOBA WIM HE/IOM M3 pefia HeWIaHOBA WM
JMIA CTAJHO 3alOCTeHNX Y APYIITBY, OMpa jeHOr MM BUIIE M3BPIIHMX

25 ,Cymruna Cap6ejuc-OKcnm 3aKOHa je Y TOMe Jla OKPY>KM MEHAlIMEHT KOopIoparuja
cybjexTnMa (Kako YHYTap Tako ¥ M3BaH KOpIIOpalyje) KOju Cy y HOSUILIMjU Ja yTUIy
Ha pajibe U Of/TyKe MEHAIMEHTA, 0K Cy ICTOBPEMEHO He3aBUCHM Off Iera 1 Jienyjy Kao
KouHuIa MeHaMeHTy.  Bruce E Dravis, The Role of Independent Directors after Sarbanes-
Oxley, Chicago, 2007, ctp. 13.

26 Franklin A. Gevurtz, ,The Historical and Political Origins of the Corporate Board of
Directors®, Hofstra Law Review, 2004, ctp. 91.

27 O BaxHOCTH (rIeKCUOMIHE perynaTuBe CBefouu 1 mpumep us 1913. romuue. Haume,
Te TOfMHe je ApxkaBa New Jersey HOBUM 3aKOHOM YBe/la ,PeCTPUKTUBHM)U IPUCTYIL
Kopropanujama. 3akoH je Tpajao csera 4 cara (!), u 3a To BpeMe je Behuna xopropanuja
HanycTuna New Jersey u npecemmna ce y Delawere, a cBera HeKONMKO Ce MKaJ, BPATUIIO.
Bupu: Jonathan Charkham, Keeping Better Company: Corporate Governance Ten Years
On, second edition, New York, 2005, ctp. 228.
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IMPEKTOPa 3a OIMEPATUBHO Boheme MoCIoBa — 0f60p U3BPUIHKUX JUPEKTOPA
WIn MeHalIMeHT (eHr. executive board of directors, oﬁLicers).28

YnpaBuu opbop je obaBesaH opraH OTBOpeHe Kopropaiyje, ca
¢uaynjapHOM Ry>KHoIIhy yIpaBbama y MHTepecy Koplopauuje, a MHAN-
PEKTHO M y MHTepecy caMmux BlacHuKa (akumonapa). [Ipu Tom oBaj opran
menmyje Kao crmoHa usMely BIacHMKAa M MeHAlIMEHTa, C jeflHe CTpaHe 3aTo
IITO 3aCTyIla M INTUTY MHTepece BIacHNUKA, a C ipyre 3aTo IITO MMa YIIO-
ry y u360py MeHalIMeHTa U HaI30py HaJ| BeroBUM pajoM. YIIpaBHU OfO0p
yTBphyje HOCTOBHY MOMUTHKY KOpIOpanyje, a OZ00p M3BPLUIHUX JUPEKTO-
pa omepaumoHanM3yje Ty IOAUTUKY, 00aB/bajyhy CBaKoJHeBHe IIOCTIOBHE
akTUBHOCTHU (eHT. day-to-day business). Mebytum, 3a ympasuu ofdop ce de-
CTO TBPAM f1a je y CeHIW M IOJ] CHKHUM yTHIIAjeM MEHAIIMEHTa, OfHOCHO
IPBOT M3BPIIHOT fmpeKTopa (reHepanHor mupektopa, CEO?). ,Kapakre-
PUCTMYHA CTPYKTYpa Be/luKe aMepuuKe KOpIOpalyje Oriefia ce y crabum
aKIVOHapyMa, MOKOpHOCTM ympaBHor opbopa CEO-y, u jakoM IjeHTpa-
JM30BAaHOM MEHAIIMEHTY, IITO IpeAcTaB/ba IPUPOJAH €KOHOMCKM VCXOJ
cnenjanusanyje Gpynxumja. >

Cruiy ynpaBHOT ofi6opa ,y MWIOCTH MeHalepa 3Ha4ajHO JOIpU-
HOCK U 4MIbeHNIA fa je MeHayMeHT (koHKpeTHO CEQ) fy60KO MHBOJIBHU-
paH y mporjec u36opa gupekTopa. Vako kaHauaaTa 3a JUPEKTopa y BENNKOj
BehMHU cnydajeBa mpepiaxke KOMUTET 32 MIMEHOBAMa, Y PEaTHOCTU JIUCTY
kaHaupgaTa cactaBba CEO u gocrasba 0BoM KomuteTy. HakoH ,,ommyke” Ko-
MITeTa, IMeHa KaHJMJaTa ce JOCTaB/bajy YIPaBHOM 0ofi60py Ha ofobpeme,
THIOCTIe Yera 0OMYHO C/IefM MHTEPBjy KaHAMAATA Ipef yIIpaBHUM ofbopoMm (y
koMme cegyt u CEQ), a 3aTuM aKI[MOHapU Ha CKYMIITHHY ,0Mpajy TOr KaHau-
[laTa y WIAHCTBO Y YIPaBHOM of6opy.>!

28 M. Bacwwesuh, Kopitopaitiuero yipasmarve — iipasHu actiekitiu, cTp. 43.

29 [Ilopen mpBOr WM3BPLIHOT AMPEKTOPA, MEHAIIMEHT TUM OOMYHO UMHEe jOII M: HPBU
ollepaTMBHU JupeKTop, yecto mornpencenuuk (enr. COO, chief operations officer, se-
nior vice president) xoju ce 6pyHe O JHEBHMM IIOCTOBHVM aKTMBHOCTUMA, Hajuenthe u3
00671aCTV MapKeTHHT4, IPOfiaje, IPOM3BOJIHbe, 3aMTOCTIeHNX U CIMYHO, M O TOMe U3BeIITaBa
IIPBOT M3BPIIHOT iUpeKTopa; npBu ¢puHaHcujckn aupekrop (eur. CFO, chief financial of-
ficer) koju ce cTapa 0 GMHAHCHUjCKOM MHTETPUTETY APYIUTBA, IPUIpeMH OyIIeTa, aHaIU3U
TPOILIKOBA, I CIL., [Y>KaH je ja y IPONUCAHNM UHTePBaIMMa U3BellTaBa YIpaBHU 0z60p,
amy 1 BIaCHMKe KammTana (akuMoHape), Kao U fp>KaBHe PeryIaTOpHe opraHe Kakpa je
Komucnja 3a xapruje on Bpenuoctu u 6ep3y (eur. SEC, Securities and exchange comis-
sion). MeHalIMEHT TVM MOYKe MIMATV ¥ Jpyre WIAHOBE, KA0 LITO Cy AUPEKTOP JbYACKUX
pecypca (eHr. chief human resources officer), nupekTop MapKeTuHra (eHr. chief marketing
officer), ntn.

30 Mark J. Roe, Strong Managers, Weak Owners: The Political Roots of American Corporate
Finance, New Jersey, 1994, Preface.

31 Buiue o mpouecy usbopa wiaHoBa ynpasHor ofoopa: R. Monks, N. Minow, nas. geno,
crp. 212-221.

62



9-12/2009. Hemamwa Hukomnh (ctp. 53-67)

Yobuuajenn koHlent, npuxsaheH y BehuHy aMepuykux Kopropanyja,
Hajlae Ja McTa 0coba Oyjie MCTOBPeMEHO M IpefCefHNK YIIPaBHOT ofdopa
(eHr. chairman) v npsu nsspiHu aupexrop (CEO), npaspajyhu To 3axTeBoM
fia ,,OHaj KO 3Ha HajBMIIIe O IIOC/IOBHMM OIlepanyjama Tpeba yjemHo U fa Haj-
I/Iefia CIpoBobeme THX omeparyja®, Te ce CaMuUM TUM IIOCTaB/ba IIATAE KO-
NMKO je edMKacaH TakaB Haa3op, Oymyhm ma cy ,Haa3MpaHu UCTOBPEMEHO M
oun xoju Hamsupy“>> CEO, Koju je y MCTO BpeMe U MpECeTHUK yIPAaBHOT
ozi6opa, MMa CHa)XKaH MOTUB Jla OpraHM3yje CeJHNUIlY YIPaBHOT 0f00pa Tako
fla YIAHOBVMMA IIpefouM MHQpOpMalyuje O COICTBEHMM YCIIeCMMa, IIPY TOM
usberasajyhu muckycujy o 6mmo kojoj ipyroj Temu.>> OBO IBOCTBO K/bYIHUX
KOPIIOPAaTUBHUX QYHKIIMjA IIPeIMeET je OPOjHIX ONpaBAaHUX KPUTHKA.

Iaxko je oBaj Mopiest yIpaBe 3aMUIIJbeH TaKo fa 06e36em mpeHoc Mohu
Off BIacHMKa (aKIMOHapa) Ha yIpaBHU OfOOp, Koju yTBphyje moCIoBHY I0-
JIMTHKY ¥ BpLIM 360p MeHallepa, Ha MEHAIIMEHT, KOj! Ty IOJIUTHUKY CIIPOBO-
IY, Y PeaIHOCTI aMepUIKUX OTBOPEHUX KOpIIOpaliyija 0Baj IpoLecC je TOTOBO
o6puyT: MeHayepu (CEO) omnydyjy xo he 6uryu gupexrop (WiaH ympaBHOT
ozb6opa) u kakBa he 6MTV IMOC/IOBHA MOMUTUKA KOpHOpanyje.”” YIpaBHU Ofi-
60p ce IOKa3ao MOTIYHO HeMONHMM y 3aysfjaBamby MeHallepcKe MMIIepuje,
IITO je YCTIOBM/IO HOTPAry 3a pellemyMa Y Luby peopMe OBOT OpraHa.

2. HesaBucan ynpaBHu og6op

ITo TpagMiMOHa/NHOj MOAENN, YWIAHOBE YIIPAaBHOI OfOOpa YMHE W3-
BPIIHM U HEM3BPIIHY AMPEKTOPH, Majia ce y AMepuny npedepupajy Tepmu-
HU ,,CTIOJBHK (€HT. outside directors) v ,yHyTpalImu [UpeKTopu (eHr. inside
directors). Vifeja 0 IpUCYCTBY CHO/BHUX AMPEKTOpa Y yIPaBHUM OfOOpUMa
MIOCTEIIeHO je IpOofypasa I04eB Off MefleCeTHX TofyHa POLIOT BeKa I Ipe-
nopyke Ibyjopiuke 6epse micTupanuM kopnopanyjama (1956) o ,,gomaBamy
HEKO/IMKO CIIO/bHMX AMpeKTOpa y ympaBHe onbope”. Togune 1978., mpencen-
HUK amepuuke Kommcuje 3a xapTuje of BpegHocty u 6ep3y (eHr. Securities
and Exchange Comission) Harold Williams, npeayio>xxuo je fa ynpasHe ogbope
CBMX OTBOPEHMX KOPIIOpalija YMHe ICK/bYUUBO CIIO/bHM JUPEKTOPH, 13y3€eB
CEO-a.%° Vlako 0Baj mpeyior Huje 3aXKiBeo, 6apeM je MPeouno jaBHOCTH
noTpely 3a He3aBUCHUM yIIpaBHUM ofioopoM. CefjaMpieceTe TOAMHE IIPOLIIOT
BeKa Cy yjefHO U IepMof KaJ je Y BOKaOylapy KOpHOPaTMBHOT yIIpaB/barba

32 Jonathan M. Hoff, Lawrence A. Larose, Frank J. Scaturro, Public Companies, New York,
crp. 29.

33 R. Monks, N. Minow, Has. geno, cTp. 236.
34 Bupnm: E Gevurtz, nas. unanax, ctp. 103-107.

35 Ralph D. Ward, The New Boardroom Leaders: How Today’s Corporate Boards are Taking
Charge, London, 2008, ctp. 28.
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CBOje MECTO Halllao ¥ TEPMUH ,,HE3aBUICHUI ILI/IpeKTOp“.36 3aroBOPHULIM BEPY)Y
na he, axo je BehnHa waHoBa ynpaBHOr 0f60pa cacTaB/beHa Off He3aBUCHUX
AVPeKTOpa, YIpaBHY 0f00p MMary cHare aa ce cynporctasu CEO-y u na Ha
Taj HAYMH 3AINTUTH MHTEpece aKiyoHapa.’’ MebyTuM, KOHIENTy HesaBuC-
HUX CIIO/BHUX WIAHOBA y YIPAaBHOM Of00OpPY HEKM HUCLM CY HpUTOBapanu
TelleHMjaMa IIpe Hero IITO je OH 3aliCTa U 3aKMBEO.

ITojaMm ,He3aBMCHM AMpPEKTOP“ NOfpasyMeBa fia JuUIle Koje HOCH TY
bYHKIMjY HUje 3aIlOCIeHy, HUTY MMa HOPOAMYHE MIN Apyre 3Ha4ajHe eKo-
HOMCKe WM JIM4He Be3e ca KoproparjoM. OBaj mojam Takobe moppasyme-
Ba HEIOCTOjame MHTepeca (eHI. disinterested director), mTO 3Ha4M Ja je He-
3aBUCHY JIUPEKTOP OHaj KOjU ,HeMa €KOHOMCKM MM JIMYHU MHTepec Kaj
y4ecTByje y HOHOLIEHY OMJIyKe O HEKOj TPAaHCAKIWjU WIM apaHXXMaHy ca
xoprioparmjom.>® He3aBucHu AMPEKTOP, IO IIPETIIOCTABIM, 3HATHO CMambyje
PU3MK KOH(IMKTA MHTEpeca U YHOCU HEe3aBUCHY U HEIPUCTPACHY HepCIIeK-
TUBY Y paj YIIpaBHOT ofi6opa.

OcHOBHa fepMHNUIMja 1TOjMA HE3aBUCHOT AMPEKTOpA je M3BefeHa U3
Capb6ejuc-Oxkcnyja, npasuna Komucuje 3a xapTuje of BpegHocT! u 6epsy,
Kao ¥ 13 IpaBM/Ia KOPIIOPAaTMBHOT yIIpaB/bama Koja Impomnucyjy Ibyjopuika
6ep3a u NASDAQ, a xoja cy ogobpeHa op crpane Kommucuje 3a xapTuje op
BPERHOCTY U Oep3y.

3. He3aBucHM AUIPEKTOP y NPaBIINIMA KOPIIOPATHMBHOT
ynpaspama Ibyjopmke 6ep3e

®yHamHa NpaBMIa KOPIIOPAaTMBHOI yIpaB/bama Ibyjopiuke Oep-
3e usMeby ocrayor cajpike ¥ IpaBuIa O He3aBUCHMM AMPEKTOpPMMA KOja

36 B. Pagosuh, ,IIyT ka HesaBMCHOM ympaBHOM op6opy", y: Mupko Bacwsesuh, Byx
Pamosuh (ypenuuun), KopiopainiusHo yipaemwarve — gpyiu geo (36o0prux pagosa), Ilpas-
HU dakynTeT YHuBepsutera y beorpany, beorpag, 2009, ctp. 290.

37 Ram Charan, Boards that Deliver: Advancing Corporate Governance from Compliance to
Competitive Advantage, San Francisco, 2005, ctp. 25-26.

38 V wiaHky nop HacnoBoM ,,Directors Who Do Not Direct® o6jaBbeHOM HaBHe 1934.
roauHe, aytop William O. Douglas KpUTHKOBAO je aHTa)XOBarbe YITIEGHMUX MHAMBUIYA
y yHpaBHMM ofbopuMa Kako OM IOFUINM KpeRubMIuTeT KoMmaHuje, ucTuumhy ma
TaKBM MOjeNVIHIY 4YeCTO He UIpajy TOTOBO HMKAKBY YOIy y CTBapHOM YIIPaB/balby
xommanujoM. Hekonko merjeHuja kacuuje, Victor Brudney, mpodecop npasa na Harvard
YHMBEP3UTETY, IPUMETHO je fla IIOCTOje OTpaHMYerha Y OHOME IITO CIO/BHY JUPEKTOPH
3a1cTa MOTY Jja Y4MHe, ¥ YII030pMO Jla Ce He TIOK/Iamba IIPEeBNIIe Bepe KOHIENTY CIObHOT
IMpeKTOpa Kao KoYHMIle MeHalMeHTy. J. Markham, nas. geno, cTp. 257.

39  B. Dravis, nas. geno, ctp. 4-5.

40 @uHamHa mpaBWIa KOPIIOPATMBHOT yIpaBbama Ibyjopiuke 6epse (Final NYSE
Corporate Governance Rules) Mory ce Hahm Ha MHTepHeT afpecu: www.nyse.com/pdfs/
finalcorpgovrules.pdf.
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MOpajy Jia MCIOIITYjy CBe KOMIIaHHUje Koje Cy /IMCTMpaHe Ha OBOj Oepsu,
U3y3eB KOMIIaHMja Koje Cy ,KoHTponucaHe (y kojuma Buie off 50% rmacad-
Ke Mohy MMa jefHO nMuile, MK TPyIa, VIM APyra KOMIIaHuja), KOMIaHKja y
CTevajy, OTBOPEHMX U 3aTBOpeHMX (OHMIOBa, uth. CBe y cBeMy, HeMa CyMibe
ma mpaBuia Ibyjopuike 6ep3se Baxe 3a KOMIaHMje y KojuMa je IPUCYTaH de-
HOMEH O7IBajara CBOjMHE Off KOHTpoJIe (KOMIIaHNje y KOj/iMa HeMa aKIMOHa-
pa ¢ KOHTPOJIHUM KaIuTas ydenrhem).

OBa mpaBuiaa Hajmaxy fa ,JIUCTUPAHE KOMIIAHMjeé MOPajy MMaTu
ynpaBHM 0f00p Yy KojeM BehuHy uiaHOBa 4YyHe He3aBMCHU AMUPEKTOPU', V3
KoMeHTap fia he ,3axTeB fa BehyHy umHe He3aBMCHM AupeKTOpM mopuhm
KBa/IMTeT HaJ30pa YIpPaBHOT OfOOpa M CMamUTM MOTYRHOCT HacTymama
IITeTHUX KOH(QMKaTa MHTepeca'. Y LMY CyXaBamwa jgeduHuLuje ,Hesa-
BJICHOT IVIPEKTOpa“ MCTUYe Ce Jia: ,HUjefjaH IUPEKTOp He MOXKe OUTH KBaj-
($UKOBaH Kao He3aBMCAH YKOIVKO Of0Op He YTBPAU Ja Taj JUPEKTOp HeMa
MaTepujajHy Be3y ca KOMIaHWMjoM (6110 AMPEKTHO WIM MHAMPEKTHO Kao
OpTaK, aKIMOHAp JWIM MeHallep OpraHM3alyje IoBe3aHe ca KOMIAHUjOM)
Komnanujama ce Hamehe o6aBesa obenofamuBama OBUX Hamasa ofbopa.

Y xoMeHTapy koju cnemu uctude ce cnegehe: ,Hwuje moryhe mpen-
BUIETV WIM HEJBOCMIUC/IEHO YTBPAUTK CBE€ OKOMHOCTM KOjeé MOTy Ja
CUTHA/IM3Mpajy MOTeHIMjamHe KOHPIMKTe MHTepeca, UM Koje Cy peJieBaHTHe
3a MaTepujaTHM acIeKT Be3e AMpeKTopa ca KommaHujoM. Crora he Haj6orbe
6uTtu 1a on6opu Koju yTBphyjy ,,He3aBUCHOCT MIMPOKO LieHe CBe peleBaHTHEe
YUIbeHNIIE U OKOMTHOCTU. KOHKpeTHO, IpM/INKOM NpolLieHe MaTepujalHe Bese
AUpPEeKTOpa ca KOMIIaHMjoM, Of60p He O Tpebasno Aa BPLIM NPOLEHY CaMo
ca acIeKTa MpeKTopa, Beh U ca aclekra /1uia y opraHu3anuju Koja cy mo-
Be3aHa ca IupeKTopoM. MartepujanHe Bese, usMeby ocrasnor, nogpasymesajy:
KOMepIMjajTHe, MHAYCTpUjcKe, 6aHKapcKe, KOHCA/ITVHT, IPaBHe, padyHOBOJI-
CTBeHe, JOOPOTBOPHE WM IOPOANYHe Bese.

Y Besu ca npuKasuBarbeM YMILEHMIIA Ha KOjIIMa Ce€ 3aCHMBA Hala3 off-
6opa [ja He IOCTOjU MaTepujalHa Be3a, MMCTUPaHe KOMIIaHMje ce 06aBesyjy
[a MCTe MPUKAXY y TOAMIIKHOj 3aCTYNHUYKO] u3jaBu (eHr. annual proxy
statement) WM y TOEMIIEEM WM3BELITajy Koju ce mopHocu Kommcmju 3a
XapTuje of BpefHOCTH 1 6ep3y.

Ibyjopiika 6ep3a Takobe mocras/pa orpanndere of 100.000 $ y Bupy
AVpeKTHe HaKHaJle off MMCTUpaHe KoMIIaHMje (He padyyHajyhu fpyre HakHaje
HOIYT AMPEKTOPCKe IIIaTe, MeH3uje U Apyrux popmu ofoxeHor miahama).
Haxine, nupekrop ce Hehe cMaTpaTy He3aBUCHMM IIpe MCTeKa POKa Of TpU
TOfIVHe HAKOH HITO je OH/OHA MM HeTOB/HbeH HEellOCpPeNHY YlIaH MOPOANIie
npumuo/na Bume of 100.000 $ y Toky jenHe ropuHe y BUAY AMPEKTHe Ha-
KHaJle off IMCTMpaHe KOMIaHMje.
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IV Ymecro 3akbyuka

DeHOMEH ofiBajarba CBOjIHE Off KOHTpOJE, Kao crenmpyuyad Ipo-
AYKT JUCIIep30BaHOT aKIIOHAPCTBA, IPUCYTAH je y aMepUUYKUM OTBOPEHUM
Kopropanujama Beh unras Bek. ITopen cBojux moOpux cTpaHa, Kao IITO je
crienyjanusanuja GyHKUMja, oBaj peHOMeEH reHepuile 1 jemaH of Hajsehmx
npo6ieMa KOPIIOPaTUBHOT (KOPIIOPAIMjCKOT) YIpaB/baba: T3B. are€HIUjCKI
npo6reM, Of 4Mjer YCIeIIHOTI pellaBama 3aBMCK M cama OyayhHocT cBera
kopriopanuja (ciy4aj Enron, Kao Hajlio3sHaTHjyu IpUMep ,,CMPTH je[JHE OTPOM-
He KopHopalyje, IpeficTaB/ba JUPEKTHY ITOCTIEANIY areHILIUjCKOT IIpo6bieMa).
JMako ce KOHIIeHTpaluja IpeBeNnKe JUCKperoHe Mohy y pykamMa MeHallepa
MOXKe CMAaTpaTy CBOjeBPCHMM ,HY>KHUM 3/IOM aMepuyKe aKI[OHapCKe
KYNType, BeMMKN KOPIIOPAaTUBHY CKaHJalIM KOju Cy Y AMepuLIM KyIMyHU-
pany Ha MWJIEHMjyMCKOj CMEHM, IPOTYTABILM MIUIMjapfe fo/apa aKIMOHap-
CKOT KalMTaja M CTBOPMBUIM BE/IMKO HEMOBEPEIE Y MHCTUTYIMjE CUCTe-
Ma, TPEACTaB/bajy CBEJOYaHCTBO O YPreHTHO] MOTpebM pyllema MUMIIepuje
MeHallepa, a y MHTepecy KaKo MHBECTUTOPA ¥ (PMHAHCHJKOT TPIKMIITA, TAKO
U 4MTaBe aMepyuKe U CBeTCKe Ipuspefe. Y Toj odaH3MBM Ha MeHalIepCKO
IIApCTBO Tpefaun pedopMucaHn yIpaBHU OfOOp, OCHOKEH BOjCKOM He-
3aBJMICHUX jupeKTopa. IIpu ToM ce, HapaBHO, He CMe IIPEBUJETH YIIOTa [pY-
TMX MeXaHM3aMa 3a pellaBame Ipobnema oryherma MeHalIMEHTa, @ HAPOYUTO
pedopma perynatuse onndere y Cap6ejuc-Oxcnujy. [Ja mu he oBa opansmsa
3alCTa JaTu AYTOpOYHe pe3y/nTaTe KaKBM ce IPIDKE/bKY)Y, OCcTaje ia ce BUIU
y TofiMHaMa Koje Jo/ase.

Nemanja NIKOLIC
Bachelor of Law

SEPARATION OF OWNERSHIP AND CONTROL
AND THE ROLE OF BOARD OF DIRECTORS IN
AMERICAN OPEN CORPORATIONS

Summary

In the first part of this article the author analyses the “separation of own-
ership and control” phenomenon, which is immanent to American publicly held
corporations with dispersed ownership. The author presents historical reasons
for the emergence of this phenomenon and contemplates its notion and charac-
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teristics, as well as the consequent agency problem. In the second part, the au-
thor gives insight into the reformed board of directors, specifically the institute
of independent director, and its role in dealing with the agency problem.

Key words: separation of ownership and control, dispersed stockholding,
agency problem, board of directors, independent directors.
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ap Byx PATOBUR, LL.M.
poueHt IIpaBHor ¢akynrera YHuBepsurera y beorpagy

HOA JIN JE HO3BO/bEHA YCIIOBHA OBABE3HA
JABHA ITOHYJA 3A ITPEY3MIMAIbE?

[Ipema 06aBe3HOCTM MCTHULAA, PA3INKYjy Ce [Be BPCTe jaBHUX IIO-
Hy/la 3a KYHNOBMHY aKIyja IVBHOT JpyLITBa: HeoOaBe3sHe (OOpPOBOBHE) U
ob6aBesHe (IpuHYyZIHe) jaBHe IOHY/e. Ped je 0 OCHOBHOj MOfENMN jaBHMX IIO-
HyJa 3a IIpeysyMambe, KOjoj 3aKOHM 300T pasInunuTHX HpaBHMUX HOCTIeAVIa
nocsehyjy Hajsehy maxmwy. lo6poBo/pHa NOHY/A je jaBHA IOHYAA 3a KYIIO-
BYUHY aKIMja IMUBHOT JPYINTBA Kojy ymyhyje muile Koje »emy Jja M3BpLIN
IpeysuMalbe, MaKo TO IpeMa 3aKOHy HuMje Jy>KHO Jja yuuHu. Kaja rop jefHo
NMlle HaMepaBa Jla KyIM KOHTPOJIHM MaKeT aKlMja LM/BHOT JPyLITBA, OHO
TO MOXe Y4MHUTH yrnyhuBamweM JOOPOBO/bHE jaBHE MOHY/iE 3a Ipey3UMalbe.
CynpoTrHo HeobaBe3HNM IOHYyJaMa, oOaBe3He jaBHe IIOHYyZe Cy HaMeTHYyTe
3akoHOM. JInile Koje cTeKHe KOHTPONY Haj ofipeheHNM pymITBOM je m1y>KHO
Ia YIOyTH jaBHY IIOHYZly IIPEOCTa/lMM AKIVIOHApMMa 3a KYIOBMHY HUXOBUX
aKIMja 1o IpaBMYHOj LeHN. HanyoHamHa 3aKOHOAABCTBA IIPOMMCY]y ILTa Ce
cMaTpa Ipey3uMambeM KOHTpO/e Koje MHuIypa obaBesy ynyhusama jaBHe
HIOHYJe ¥ KONMKO M3HOCK IIpaBMYHA IleHa Koja Mopa 61Ty nonybhena akimo-
HapuMma.

ITpema ToMe ma nmu cTULjabe aKIMja UWBHOT [IPYIITBA 3aBUCKU Of
VICITyHbeHba HEKOT YC/IOBa, PA3/MKYjy ce YCIOBHA M 6e3yClIoBHA jaBHA ITOHY-
Za 3a mpeysuMame. Kajja moHymIan ynyTy jaBHy MOHYZRYy 6e3 OCTaB/baba
610 KaKBOT YC/IOBa, ped je 0 6e3ycnoBHOj monyau. OBa BpcTa jaBHe HOHY/e
ce IMpeTNOCTaB/ba y CBUM CIy4ajeBMMa KaJja yC/IOB HMje M3PUYUTO U jaCHO
HaBefleH. YCTIOBHA jaBHA IIOHYZA je OHA IOHYZA 3a Ipey3lMMame KOjoM IIO-
HYAWIAL] CTULIakbe KauTan-ydenrha y IM/bHOM APYIITBY YMHM 3aBYCHUM Off
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UCIYIbeba jefHOT MM BUIIe ycioBa. Ped je 0 of/10)KHOM yC/IOBY, jep NMOHY-
OVJIal] He MOXKe [ja KyNM HMjegHY aKIyjy aKo ce O3Ha4eHM YC/I0B He UCITyHU
IO MCTeKa POKa BaKera IIOHYJe.

Behuna nmpaBua npasa mpeysumama cy onrepehyjyha 3a monyauona
(mpeysumaoua). V3 oBor yria mocMarpaHo, MOryhHOCT yC/IOB/baBamba MOHY-
Zie 3a TIpey3uMarbe Hajla3! CBOj CMIUCAO0 y 3aLITUTY NMOoHyAKuona. Mebytum, n
y TOM TOIJIely IOCTOjU HEKOMKO OTPAHNYeha, jep TIOHYANIAI] HeMa cr1o6o-
Iy fia HOHYAY OrpaHN4M OMIO KOjUM YCIIOBOM, Beh caMo Ha Ha4MH 1 Y OKBU-
pyMa IPONMCAHMM 3aKOHOM. Y CPIICKOM IIPABYy CY M3PUYUTO IPOINCaHa Ba
OCHOBHA OTPaHMYEIba.

1) 3a pasmuky of yImopemHOT IIpaBa, Ifie Ceé BPCTa YCIOBa KOjU ce
MOTy IIOCTaBUTY He mpomucyje, y Cpouju je npuxsaheHo Hajyke cxBaTame
II0jMa YC/IOBHE IIOHYZE 3a Npey3uMalbe, jep je JO3BO/bEH CaMoO jeflaH yC/IOB
- CTHIjalkbe 03HAaYeHOT HajMamer Opoja, OMHOCHO IpOLeHTa aKiyja C Ipa-
BOM I7Iaca IMJBHOT [PyLITBA KaO0 MMHUMYyMa (T3B. MMHMMAJIHO KaIlMTasl-
yuenthe).! Unnn ce ma je 3akoHOJaBal| Ha OBaj HAYMH HeHOTPeGHO orpa-
HIYMO MOHYAMOLA, jep IOCTOje M APYTU YCIOBU KOjU Cy yOoOUdajeHu u
oIpaBAaHM (Ha IpMMep, CAIJTACHOCT CKYIIITMHE AaKLIMOHAPCKOT [PYIITBA,
CaIJIaCHOCT JIP)KaBHOT OpPraHa 3a 3aLITUTY KOHKYpeHIuje, U CIL.).

2) 3abpameHO je a HMOHYAMIAL, ¥ JIMIIa IIOBe3aHa ca BUM CBOjUM
JleNoBabeM yTUYy Ha MCIyIbere ToCTaB/beHor ycaosa.” Kao mrro ce Bupm,
y CPIICKOM IIpaBy OBO OTpaHMUEHE MIMa ex post KapakTep, jep TMMUTHpA aK-
TUBHOCTM IIOHYAVOLA U Ca BJM ITOBe3aHMX JINIA HAKOH yrnyhnBama moHyze.
Y ynopenHOM IIpaBy ce IPOMICYje fia MOHYAA He cMe fja Oyie orpaHmMYeHa
yC/IOBMMa KOje MOTY MCITYHUTHU MCK/bY4MBO HOHYAWIAL] 11 TI0OBe3aHa nIa (ex
ante xapakTep).® Peu je 0 jOlIlI jelTHOM IIPOITyCTY HalIlleT 3aKOHa.

Ilopen oBa nBa orpaHmyema, y MpakCy Ce IOCTABMIO ININTambe
MoryhHoCTM ycroBbaBama 0OaBe3He jaBHe IOHYJe 3a Ipeysumame. [u-
neMa je cremeha: ja m ce mofena Ha yClIoBHe U 6e3yC/IOBHe IOHYJe Besyje
caMo 3a JoOpOBO/bHE IOHYJE 3a Ipey3MMame MU 3a CBe jaBHe NOHYyJe 3a
npeysuMame? Y CpOuju je 0BO muTame M3y3eTHO aKTYeTHO, jep 3aKOH O
Ipey3uMamby aKIMOHAPCKUX [PYIITaBa He CAIp Kyl U3PUUNTY HOPMY O TOMe.
Otypa 61 ce mpuMeHOM IIPMHIINIIA fia je JO3BO/EHO CBE IITO HUje 3a0pambeHo
MOTa0 M3BECTH 3aK/by4aK II0 KOMe je yC/IOB/baBame 0OaBe3He jaBHE HOHY/e
3aKOHOM jionyiTeHo. OBaKBO TyMauewe 01 HajBMIIE OrOBAPAJIO BEIVMKNUM
aKIMOHApNMMa, Ha Koje ce IpuMemyje obaBe3a 06jaB/buBamba jaBHE MOHYfe
3a IIpeys3uMarmbe.

1 3aKOH 0 IpeysuMamwy akKIMOHapcKux ppymrtasa (Cryxbenu inachux PC, 6p. 46/2006;
mape y pycHoTaMa: 3aKOH 0 Ipeysumamy), wi. 11(1).

2 Bugm: 3akoH o mpeysumamy, wi. 11(2).

3 Bupy: HeMauky 3aKOH O CTHLAY BPe[JHOCHNX Mamupa u npeysumasy (Wertpapiererw-
erbs— und Ubernahmegesetz; name y dycnorama: WpUG) us 2001. ronune, wi. 18(1).
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CyoueHa ca oBuM npobnemom, Komucnja 3a xapTuje of BpemHOCTH
je 3aysena CyNpoTaH CTaB, KOjU je CBOjUM MMI/bEHEM MOTBpAMIO M Mu-
HucTapcTBo duHancuja.! [Ipema mwemy, ,,06aBesHa TIOHY/I 32 TIpey3UMatbe
aKIMja LVBHOT PyLITBA He MOXKe OUTM YCTIOBHA, jep faBameM MoryhHocTn
nonybauy fa cam ofipebyje ycnoBe nonyse Ha OCHOBY KOjux 6u MOTrao ja ofy-
CTaHe Off IpMXBaTamba NOHYDEeHNX aKiuja, Herupa mbeHy IpaBHYy 06aBe3HOCT
VicTv cTaB je Off paHUje U3paXkeH y CPIICKOj T€OPUjU IpaBa IIpeysuMarma.”

Mummpewe KoMucuje 3a xapTuje of BpegHOCTM M MUHMCTapCcTBa
¢unaHCcHja Tpeba MOXBamUTH, jep obaBe3He jaBHe IIOHYAe MOpajy O6utu
Oesyc/oBHe. JeAMHN HeZOCTaTaK OBOT MMIbEHA je HEJOBOBHO YOEmbIBO
o6pasmnoxembe, y KOMe je CyIITMHCKM HaBefleH CaMo jeflaH pasyior 3a 3abpaHy
ycnoB/baBama 0b6aBesHe IOHY/ie ¥ TO MOJIOBMYAH. Y Ja/beM TeKcTy 6uhe Ha-
BeJleHa TPY OCHOBHA apryMeHTa KOjy IIOTKpPEI/bYjy OBaj CTaB.

1. 3aobunaxcerve obasese yiyhusarwa jasxe ilonyge. IIpBu aprymeHT
TIYe Ce HeIOTMYHMX OCTIeANIIa 10 KOjuX 011 JoBeo CympoTaH pesoH. Hanwme,
aKo 6u ce o6aBe3Ha jaBHa IOHY/la MOIJIA YCJIOBUTH, TO OM MMAJIo 3a IIOCIe-
ANLY 3a00M/IaKehe KOTeHTHYX IIpaBila Koje HaMehe 0Baj MHCTUTYT. AKIIN-
OHap Kora TepeTu o6aBe3a ynyhusama IOHy/e 3a IIpeysuMarbe 611 TaKo MO-
rao Ja ycIlex CBOje IOHY/e YC/IOBM CTUIIambeM ofjpeleHOr BUCOKOT POIieHTa
aKLyja ca IpaBOM I7aca LVBHOT ApymTBa (Ha mpumep, 98%). buo 6m TO
IPOLIeHAT 3a KOjy IIpey3MMaJIal] O4eKyje fia He MoKe OUTHU JOCTUTHYT, jep je
Maja BepoBaTHoha fja he akumoHapy y Tom 06uMy 6MTY 3aMHTepeCcOBaHN Aa
npuxsare HoHyRy. Hencrymeme ycoBa 61 y3pokoBaso HacTaHak 3abpaHe
3a IpeysuMaola fa KyIu MjefHy aKiujy, ITO 3Ha4y Ja Ce HeroBO KaluTasl-
ydenthe He 6u mpomennno. Tako 61 ce fecuIo Aa je Ipey3uManal UCITYHIO
CBOjy 3aKOHCKy 06aBe3y ynyhuBama jaBHe OHYIe 3a Ipey3uMalbe, a Ja Ipu
TOM HMje OM0 Ay>KaH a Kyly HOBe aKiyje. Vineja mHCTUTYTa 0OaBe3He jaBHe
HIOHYy/le 611 Ha Taj Ha4MH Omla 06ecMUIIUbEHa.

2. Ilogpusarwe Hauena 3awitiuilie MAwUHCKUX AKUUOHAPA. 3aKOH O
Ipeys3yMamy aKIMOHAPCKUX ApyuITaBa Meby cBojuM Hayenuma IPOMNCYje
fla ,MambUHCKU aKIVIOHApU MOTY IOJ MCTUM yC/IOBMMa Kao BehMHCKM ak-
I[MOHAPY [ia TIPOJIajy cBoje aKiuje monyhauy*® IIpumera oBor (HempernusHo
CPOYEHOT) Hayue/la HajounTHje JOIa3n SO M3paxkaja KOj MHCTUTYTa 0OaBe3He
jaBHe IOHYeE, jep OHO Jaje IIPaBO MABVMHCKUM aKIMOHAPMMa Ha M3/Ta3aK 13
ApyuITBa (HEMadKo objalllmberbe), OffHOCHO OHO oMoryhaBa MamMHCKUM aK-

4  Bupwm: akt MuHucrapcrsa ¢unancuja Perrybnuke Cp6uje, 6p. 011-00-00200/2009-16
ox 27.2.2009. roguHe y Be3u ca formicoM Komucuje 3a xapTuje on BpegHocTn 6p. 2/0-
03-162/2-09 ox 16.3.2009. roguue u 20.3.2009. roguse.

5 Bunn: He6ojura Josanosuh, Bepsancko tipaso, IlpaBau dakynret YHusepsurera y beo-
rpany, beorpan, 2009, ctp. 504; Byk Pagosuh, ,O6aBe3Ha jaBHa IOHyAa 3a KyNOBUHY
akIyja LubHe KoMaHuje, IIpasuu xusoii, 6p. 11/2004, cp. 121.

6 3aKoH 0 mpeysumamy, 4. 3(1)(2).
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9-12/2009. Byk Papgosuh (ctp. 68-72)

I[VIOHapyMa fIa YIeCTBYjy Y IIPaBUYHO] paclofieNln IIpeMuje of IpeysuMama,
yMecTO Ja Ha By uMa IpaBo camo BehmHckm aknumonap (6purTaHCKO
objammerbe).” Y CBaKOM CITy4ajy, HECTIOPHO je f1a 61 yCloB/baBambe 06aBes-
He IIOHYZe 3a IIpey3MMame MOIJIO Jja OHeMoryhy MamMHCKe akIMOHape Ja
Ipojajy cBoje akLMje npeysumMaony. Kako je 1ub 3aKOHCKOT IPONMCUBamba
HayesIa Jla IOMOTHe IPUIMKOM TyMauera CIOPHUX NINTalba U IOIyihaBamba
IpaBHMX IIPAa3HMHA, jaCHO /la Ha4ye/lo 3alITUTe MAIbMHCKUX aKI[MOHAPa, OHa-
KO KaKo je GOpMy/INCaHO y 3aKOHY, HEJIBOCMICIIEHO TOBOPM Y ITPUJIOT 3a6pa-
He yC/IoB/baBama 00aBe3He jaBHe NOHY/IE.

3. YilopegroupasHa peiynamiuéa. JupexTnBa o Ipey3nMamy He ypebyje
IITambe YC/I0B/baBalba jaBHIUX ITOHY/A 3a Ipey3uMatbe, ai obaBesyje gpxa-
Be WIaHMIle fla MOWTYjyhm mpoknamoBaHe mpuHIuie (y KOHTEKCTY ob6a-
Be3He jaBHe IIOHYyJe Ty CIaja NPVHLMNI 3aLITUTe MAmbMHCKUX aKIVOHapa)
nporIy 103BojbeHe ycose.® Y konTnHeHTaHOj EBpOnu je mpaBuio ma ce
3aKOHVMa JICK/bydyje MOIyhHOCT ycloB/baBama obaBe3He jaBHe IOHyZe. Y
HeKMM 3em/baMa (Ha mpumep, y Hemaukoj) HUje J03BO/bEHO YC/IOB/baBarbe
o6aBesHe jaBHe IIOHyJe Ha OWIO HayuH, JOK je y ApPyrMM 3em/baMa (Ha
npumep, y PpaHiyckoj) 3abpameHO caMO YCIOB/baBambe ObOaBe3He IIO-
HyJle CTUI[akbeM MMHUMaIHOT Kamuran-ydemtha. De lege lata je 3a Cpbujy
NPUXBAT/BMBO (PPAHITYCKO pellerbe, jep je KO HaC YCIOB/baBambe CTUIARmEeM
MIHUMAJTHOT KanuTas-ydeinha jefyiHu J03BO/bEHM YC/IOB Y jaBHOj IOHYAY 3a
IpeysuMarbe.

Benuka bpuraHnmja je peTka 3em/ba Koja He caMoO J03BOJ/baBa, Beh u
obaBe3yje mpeysuMaolia a KyIM aklyje aKI[MOHApa KOju Cy MpUXBATUIN
o6aBe3Hy IOHYAy camo ako he Ha Taj HaumMH cTehm mponmcaHo Kammras-
yuemhe (Bumre og 50% rmacaukux r[paBa).9 LIwb oBakBoOr IpaBuUiIA je Ja ce
OTKJIOHV 3aTBOPEHMKOBa AuieMa (,cTaMIeno epekar”) y morjieny npeocta-
X aKIMOHapa ubHOT ipymTea. '’ AKImoHapy Mory 61TH TIof TIPUTHCKOM
fla IpuxBare ¥ 00aBe3Hy jaBHY IOHY/AY KOjy He CMaTpajy ONTMMATHOM, aKO
cTpaxyjy Aa he Benmkm mporeHar mpeocTaamMx aKIMOHAapa IPUXBATUTH IO-
HYJY, jep OM ce y TOM CIy4ajy HalUIM y He3aBUJIHOj IO3MUIIVjJ MAambVHCKUX
aKIMoHapa. bpuTaHcko mpaBuI0 OYMTO MMa 32 Wb Jja JOJATHO 3aIUTUTH
MamIHCKe akiyoHape. OBakaB 3aKk/by4yaK IIOCEOHO [OMa3M [0 M3paxaja y

Bue Bumu: Byk Pagosuh, nas. unanaxk, ctp. 104-105.
Directive 2004/25/EC of the European Parliament and of the Council of 21 april 2004
on takeover bids, Official Journal L 142 op 30.4.2004. ropune (mape y ¢ycHOTaMa:
JIupexTuBa o mpeysuMamy), €wi. 13(1)(e).

9  Bugm: enrnecku Kogexc Cutija o npeysumamuma u crnajamwuma (City Code on Takeovers
and Mergers, name y dycHorama: CCTM), npasuio 9.3(a).

10 Bumre o 3aTBOPEHMKOBO] [WIeMM y IIpaBy IpeysuMmama Buam: Byk Pagosuh, Mepe og-
bpane akuuoHapckoi gpywiiliea og ipeysumarea Kouiiporne, Ilpasan daxynrer YHusep-
sutera y beorpany u Cnyx6enn rinacuux, beorpan, 2008, cTp. 61-64.
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CTPYYHA MUIJBEIBA IIpaBo u npuBpena

3aXTeBy 110 KOMe 06aBe3Ha jaBHa ITOHY/ja He CMe OVMTH yC/IOB/beHa CTUIAeM
Beher rmacaukor kammran-yuemha om 50%. Y cnydajy fga mpeysmmarary
3ajeHO ca moBe3aHMM jmiuMa Beh mocemyje 50% Iacaukor Kammrana y
I[U/HHOM JIPYIITBY, 06aBe3Ha jaBHA MOHY/Ia Mopa 6utu 6esycnosna.'! Tipem-
Jia je 6pPUTAHCKO pelllere 0COOEHO, OHO HMje Y CYIPOTHOCTY Ca KOHTUHEH-
Ta/IHUM IIPaBWINMA, jep Ce Ha Taj HauMH CTelleH 3alITUTe MABMHCKUX aK-
LIMOHApa y NMOCTYIKY Npey3MMaiba IOofiMKe Ha jOolI BUIIY HUBO.

3 cBera HaBeJieHOT ce MOXKe 3aK/bY4UTH Jia 61 yC/IoB/baBambe 0baBes-
HeE jaBHE IOHY/e:

- 0becMMCINIIO OBaj MHCTUTYT, jep 61 oMoryhusio mpeysumaony ja He
KyIIM JIOfiaTHe akuuje, Beh fa ce sagp>xu Ha mocrojehem kammran-
yueurhy;

- 6WI0 IPOTMBHO HayeNly 3alUTHTE MABMHCKUX aKIMOHApa LVBHOT
IPYLITBA, KA0 jefHOT Off pyKoBofehnx Havesa mpaBa Ipeys3uMama;

- OO y CYHpPOTHOCTM Ca CTaBOBMMA WU3PAKEHUM Yy TEOPUjU U
pellenyMa y yIOPeIHMM 3aKOHOJABCTBUMA.

Ha ocnoBy nsnoxenux aprymMmeHaTa npousnasu ia je cras Komucuje sa
XapTuje of BpeZHOCTM M MUHKCTapcTBa PMHAHCHKja TIOBOLOM OBOT IIMTaba
He caMo ompasfaHl, Beh n HyxaH. Yoynayhe He 6u Tpebano ma 6yae criopHO
Zia ce ofpen6a 3akoHa O Ipey3NMalby aKIMOHAPCKUX IPYIITaBa O YCIOBHUM
HOHYyJaMa 3a Ipey3uMarmbe OJHOCK VICK/bYYMBO Ha JOOPOBOJ/bHE IOHY/IE.

11 Bupu: enrneckn CCTM, npBa 3aberelnka y3 mpaBuio 9.3.
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mp Hamawa IIETPOBIIh TOMWh
acucrent IIpaBHor ¢akynrera YHuBepsurera y beorpagy

KOMEHTAP YCTABHO-CYJICKE OIIJIYKE
HEYCTABHOCT OJJY3VIMAIbA JO3BOJIA 3A PA]]
JPYHITBMMA OCHUIYPAIbA 13 PA3JIOTA KOJU

HUCY N3PUYUTO IMTPOIIMCAHU 3AKOHOM
- IToBopom omnyke YcraBHOr cyga 6p. 468/2004 op 16. jyna 2009. -

[Ipema cTaBy YcTaBHOT Cya U3paXKeHOM y ofyuu 6p. 468/2004 ox 16.
jyna 2009. roguHe ,,0gpegbom 3akona o ocuiyparwy koja omoiyhasa HapogHoj
6anyu Cpbuje ga ogysme go3sony 3a 06asmwarve HojeguHUX UL CBUX HOCTI08a
ocuiyparea gpywiiuey 3a ocuiyparbe u'y gpyium cryuajesumad, ocum ciy4uajeea
upegeuhenux ogpegbama unana 174. ciae 1. wwiau. 1) go 14) wioi 3axona, ako
gpywitieo He HOCHLyUU y CKAagy ca Wum 3aKoHOM, gpyium apoiucuma u me-
pama Hapogre 6awxe — ycilociiasma ce oénauihere 3a HapogHy 6anky Kojum
ce niospehyjy ogpegbe un. 3, 58, 82, 83. u 84. Ycmasa, xojum ce iapaniiyje
671agasuna Upasa HoBUHOBAWwEM 67ACHIU YCillasy U 3aKOHY, jemuu Upaso Ha
UMOBUHY, Yitiephyjy ocHoBe eKOHOMCKOT ypeherba, cnoboga tipegy3eliHUUTLEA
U HON0NA] HA TUPHUWTIY U YTUBPHYJY 0CHOBU TI0 KOjuMA ce MOTy, HA 0CHOBY
3aK0Ha, 0gy3eiliu 0gHOCHO OIpaHUMUTY Tipaso Cé0juHe U UMOBUHE, OipaHu-
YUty Ha4un kopuwhera umosume U olpaHu4uitiu cno6oga ipeqy3eimiHUi-
éa. Haume, 10 ouernu Cyga 3axonom tpegsuhena moiyhHociti iocitiyiarea u
0gnyHusarba 0 0gy3umary go3eone 3a pag ocuiypasdajyhem gpywiiey us pas-
7101a Koju HUCy 3aKoHom tpoiucanu, 6ygyhu ga iiakey ognyxy gonocu Hapog-
Ha 6anka Cpbuje Ha 0cHO8Y énaciliuiiie HpoyeHe, KPUIU ce YCIIABHU HAJOT O
[106UHOBAY 671ACIHU YCIiasy U 3aKOHY U 00aee3a 3aKkoHOgasua ga tipegeugu
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cée pasnoie 3a oipaHuuasarbe cnoboge upeqy3elHUMITBA U UPABHE CUTYPHO-
ciniu apuspegrux cybjexaia. !

I CucreM 703BONa Ka0 0COOEHOCT APYLITaBa OCUTypamba

JIpymTBa ocurypama, Kao BpCTa IPUBPESHUX CybjeKara M3ABOjeHIX
U3 OIITEr peXMMa KOjU ce IpUMelbyje Ha OCTaja IMpUBpeIHa [IPYIITBa,
MMajy HM3 0COOEHOCTU MPEeBACXOQHO CTAaTyCHOT Kapakrepa. OcobeHocT ca-
MMX ApYILITaBa 32 OCUTypambe, C jeflHe CTpaHe, M MOCTOjambe jaBHOT MHTEpe-
ca J]a ce ypeiu HauyMH Ha Koju he ce 06aB/paTH [IeNTaTHOCT OCUTYpamba, Kao
¥ HauyH Kopuinhema CpeficTaBa KOjiMa pacIoaXy OBU OMTHU y4eCHMIN
IPUBPEIHOT XMBOTA, C IPyTe CTPaHe, yTU4Y Ha ONpefie/bel-e 3aKOHOaBIa y
IPWIOT OCeOHOT TPeTMaHa IPyLITaBa OCUTYpambe. JellHa Off Haj3HAYajHUjuX
crenndMYHOCTH APYIITaBa OCUTYpPamba je CBAaKaKo CUCTEM [I03BOJIA.

YcraBHU CyJ je MCIIPaBHO IIOIIAO Off TOTa fia je ,Hapogrna 6anxa Cpbuje
ueniipanta b6anxa Peiiybnuxe Cpouje, koja, y cknagy ca 3akonom o HapogHoj
6anyu Cpbuje u gpyium 3akonuma, usmehy ocitianoi, 06asmwa GyHKUUjy Hag3o-
pa Hag 6aHKAPCKO-PUHAHCUJCKUM CUCTHEMOM 3eMbe Y Uuby 3auiitiuilie uHitie-
peca ipahana u ctipeuasarba Hacllanka uopeca y UpuspegHom, COUUjATHOM
U HONMUTHAUYKOM HUBOTLY 3emme. Cagpicuny Hag3opHe PyHKuuje yeHilpante
banke 4uHe HAG30p HAG YNACKOM HA HUHAHCUJCKO TAPHCULUTTE U USTIACKOM U3
wela, Kao u Hag3op Hag 3akoHuitiouthy tiocnosara PuHaHcujckux cybjexaiia.”
Kapma ce pagm o mematHocTu ocurypama, ¢yHkuuje (n opmamhema) Ha-
ponne 6anke Cpbuje (mape: HBC) mpomucanu cy 3akoHOM O ocurypamy
(marme: 30C).2 [TpunnkoM aHanu3e ofpendy 3aKoHa KOju IpefcTaBba seades
materige 3a 061acT OCHUTypama, MOpa Ce MMATH Yy BUAY YMEEHMIA fla CY
muMe perynucana opnamhema HEC y Besn ca HagsopHoM GyHKIUjoM Ha
TPXKUIITY OCUTypama, AUKTUpPaHa crenyduyHolmhy IoMeHyTe IelaTHOCTH,
U Jja IPeNCTaB/bajy KOHKPETU3alMjy yCTaBHUX Hade/la. YCTaBHMU CyJ, cMaTpa
Ha ,cileyuduuHoCill Hagsopa ueHitipante 6anke Hag ocuiypasajyhum gpyuwiini-
8UMA, KAO HeOAHKAPCKUM U Hegelo3uthiHum opianusauujama, apousnasu u3
K6anuitleilla U U3HOCA HOBYAHUX CPegciliasa Kojuma 08a gpyuiiiea paciona-
HY, KAO U U3 POKOBA HWUXOBUX TIACMAHA."

Kaza je ped o ycmoBuMa 3a ofysuMambe [JO3BOJIE 33 paji OPYyLITBMMA
ocnrypama (Kao MOCIeANIY U3BPIIEHOT HA/[30pa), OHU C€ MOTY IIONENNTH Y
nBe rpyme: cny4dajeBu kajja HbC moxe omyseTu [o3Bomy” U CIydajeByu Kaja
mopa omysetn nossony.? TTopen crydajesa xama HBC Hema msbopa Tj. Mopa

1 Opnyka YcraBHOT cygma, 1Y 6p. 468/2004 op 16. jyma 2009. ropuse, objamena y Cr.
inacruxy PC, 6p. 63/2009 o 7. aBrycta 2009. roguse.

2 30C, un. 142, ct. 1 y Besm ca wn. 150 ct. 1 1 3 m un. 161 crt. 1 Tay. 4) u 5).
300G, ui. 174.
4 30C, un. 175.
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9-12/2009. Harama ITerposuh Tomuh (ctp. 73-78)

Ia ofry3Me IO3BOIY 3a pafi, IOCTOje C/Ty4yajeBy Kajia OHa — [0 BO/bM 3aKOHOMIAB-
I1a — pacrosaXxe IMCKPeIMOHNM OBanihemeMa y Be3! ca Offy3/MambeM T03BO-
71a 32 paj APYLITBMMA OCUTYpama, Y CMUCTY caMo MoryhHocTH, a He 06aBese
Ofly3MMarba JO3BOJIE 32 Paji ¥ Kajia Cy 3 TO UCIyHeHM 3aKOHCKM YC/IOBIL.®

II CranoBumTe YcTaBHOT Cyfa

Kapma ce pasmarpa perynatuBa ofysuMama [[03BONa, Tpeba mohu on
TOTa fla je TO HajTeXka Mepa Koja MOXKe OMTM M3pedyeHa HeKOM JpYyLITBY
OCHTypamba HaKOH CIIPOBefleHOT Hajzopa. bynyhu fa je mHTeHIMja 3aKoHO-
HaBlja Oua #a ce TMpuMemyje Kao ultima ratio, yCIoBM 3a HeHY HPUMEHY
Cy MCITyBeH! YKOMMKO OM Jajbe IOCTOojame ofpeheHor IpylTBa OCUrypama
OMI0 NMPOTMBHO MHTEPeCHMa OCUTYPaHVKA M YOIIITe KOPMCHMKA YCIyra
OCUTypama, Kao ¥ TPOTUBHO IPaBHOM IOpeTKy ofpeheHe gpxaBe. Ako ce Beh
Oly3¥MaIbeM JJ03BOJI€ MOCTMKY TAaKO 3Ha4YajHU LM/bEBMU, HE CMe IIOCTOjaTH
MOTYRHOCT HeHOTr M3pHUIIakba M3 Pas/ora KOju HNUCY 3aKOHOM ITPOIMCAHM.
Crora je YcTaBHM CyJI OLIeHUO HecainacHom Ycitiasy ogpeqgby un. 174. cii. 1.
iwiau. 15) 30C-a, jep oHa, yBoheweMm MoryhHOCTM ofy3suMama [03BOJIE U Y
ApyruM cry4ajeBuMa (ocuM oHux uspmunro npomnvcannx 30C-om), de facto
IPOIINPYje JTUCTy pasiora 3a Ofy3UMarbe J03BOJIe 3a pajj ocurypasajyhum
npyurreuma. [IpumeHom HaBeniene oapende, HBC, nakie, Moxxe ofyseTn fo-
3BOJIy 3a PaJ; YKOJIMKO NPOLIEH! Jja IIOCTOje APYTU Pasiosy KOjyu OIpaBaBajy
IPUMEHY OBE Mepe, YaK U aKO OHM He NpeJCTaB/bajy HEMOLITOBAbE 3aKOHA,
Beh Hekmx fpyrux mpommca u Mepa. YCTaBHM CYJ je OLIEHNO fia je Ta Ofpefi-
6a ,,y cyupommHociiu ca yciasHum ogpegobama Kojuma je ypehero tiociiyiarve
opiaxa gpiasHe 61ACiiU, KAO U Ca jeMCIIBUMA Tpasa c60juHe, coboge tipeg-
Y3eWHUWTHBA U CAMOCTHANHOCTIY UpuspegHux cybjexaimia’.

Kaxo je mcrakHyTo y 06Opasmoxemy, MuTame Hafi3opa Haj ¢UHaH-
CUjCKUM CHCTEMOM 3eM/be Mopa 6utu ypeheHo y ckiafy ca ycTaBHUM jeM-
CTBUMa C10007e TpeNy3eTHUINTBA ¥ IIpaBHE CUTYPHOCTU IPUBPETHUX
cybjexata ¥ IUXOBE 3alITUTE OJf CAMOBO/BHOI M HE3aKOHUTOT 3aJMpama
Ap>KaBHE BIACTH Y BUXOB monoxaj. OcnopenoM oxpendom 4t 174. 30C-a
CTBOpeHM Cy YCIoBM ympaBo 3a TakBy uHTepBeHuujy HbC. HBC moxe
Ha OCHOBY COIICTBEHE IIpOlieHe — LITO 3HAa4M JAVICKPELMOHO — U Y APYIUM
CIy4ajeBUMa, OCUM OHMX IpefBubeHyx Taukama 1) mo 14), omyseTn f03BO-

5  Ha rakas 3ak/pydeKk HaBofu dopMynanuja WiaHa 174 y Kojoj ce ynorpebpaBa IMaroacKu
061k MOJXKE, fox ce y wiany 175 ynorpe6/paBa nMiepatrsHa popMyaiuja ,,Hapon-
Ha..'RE mpymTBy 3a ocurypame ofy3eTu 5o3Bony . OBakBy KBanmuduKaIjy HaBeTeHux
onpenaba 30C-a nao je u Bpxosnu cyn Cpbuje. IIpema craBy Cyna, ,ogpegoa unana 175
citiasa 1 wauxe 7 3akoHa o ocuiypary je umiliepaiiiuere upupoge, a ogpegba unana 174
ucitioi 3axona cagpacu guckpeyuona osnauthersa’. B. Ipecyna BpxosHor cypa Cpouje, V.
61908/04 op, 20. 04. 2005.
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1y 3a paj. TuMe je mpexplueH yCTaBHM HPUHIVII 1000 Npey3eTHUIIT-
Ba, KOjJ Hajlake Jla €BEHTYajHa OTpaHNdera IIOMeHyTe crnobome MOry u
MOpajy OUTK IpOINCaHa MCK/bY4MBO 3aKOHOM. YCTaBHU CYJ| HarJlallaBa ia
»HU jegan gpucaenu opiau, ia Hu Hapogna 6anka Cpbuje, ogHocHo, tweH iy-
8epHep, KAo JOHOCUNIAY, KOHAYHOT peulerba 0 0gy3umarey go3eosne 3a pag Hag-
suparom cyOjexiliy PUHAHCUJCKOT cuciieMa 3emmbe, He Moxce UOCHyUailiu Ha
HA4UH U 10g yCT08UMA KOju HUCY 3aKoHom Hpoiducanu”. VI camo moBepeHo
opnamherme BpIlemha AUCKPEIMOHE OlLieHe NOfipasyMeBa 3aKOHCKE OKBUPE,
KOjU Ce He CMejy IPEeKOPAYNTH.

IIT AprymenTH y IpMIOr CTAHOBMIITA YCTaBHOT Cy/ia

Iuckpeunona osnmauthewa HBC y koMOMHaumju ca HeNperyusHUM
¢dopmynanujama morybHa Cy IO MHTepece TPXKMIUTA OCUTYparba U TeMe/bHe
yCTaBHe NpMHIMIE. 3aTO CMaTpaMO OIpPAaBJaHUM CTAHOBMIITE YCTAaBHOT
cyna. Mebytum, cmarpamo fa je Ycrasuu cyp Cpbuje morao (11 Mopao) cBoje
— MHaye MCIPABHO — CTAHOBMILUTE MOTKPEHWUTY HMU30M APYIUX apryMeHara,
OCMM OHMX KOjU Ce MOTy youurtu y obpasnoxemy. Hamme, YcraBHU cyp ce
3aycTaB/ba Ha Habpajary yCTaBHMX IPMHIMIIA KOjUMA je CYyIPOTHA OCIIOpeHa
ofipen6a. YmMecTo Tora, Tpe6aso je M3BpLIINTI KOHKPETU3ALjy TUX IPUHLIUIIA
y 007acTy ocurypama 1 YTBPAUTY Ha KOjU HAauMH Cy OHU IIOMEHYTOM Ofipef-
6om nospebhenn. Yronmmko mpe mro je y gomahoj Teopuju, u mmpe mokperama
VHULIMjaTVBe 32 MCIIUTUBAbe YCTABHOCTY fiefia ofpende Wi 174. v HoHolIemha
HIOMEHYTe OfiTyKe, yII030PeHO Ha TO O KOjUM IPMHIUNNMA Tpeba BOAUTH pa-
YyHa IPWIMKOM perylucama yclIoBa 3a M3JaBame, OJHOCHO Ofly3UMambe J0-
3BOMIA 32 pajl ApymTBUMA ocurypama.® Tloncehamo Ha Heke Of1 HIX:

1. TIpo, Haueno cmobome npemyseTHMINTBa. IIpaso gpywitiasa 3a
oculypare ga ce Oase HocnosuUMa ocuiypara je uspas cmoboge
IpeAy3eTHUIITBA, KOja je Y CBUM IIPaBHUM CUCTEMUMa Y3[AUTHY-
Ta Ha paHT ycTaBHOT mpuHImma.’ Opmamhera HeHTpamHe 6aHKe
(nnm mgpyror opraHa) Mopajy 6UTH KOHIIMIIMPaHa TaKo fia ce HbyMa
He Jleporupa c1060ga ipeqy3eiliHuifiéa Kao yCTaBHa KaTeropuja.
Kaga ce omnydyje o usgaBamy (Wi Ofy3uMamy) HO3BOMIA 3a paf
ocurypaBajyhuM JapymitaBuma, eBeHTya/lHa OrpaHudema cr1obo-
fie Ipey3eTHNUIITBA MOPajy OUTH USPUYUTO MPOMMCAHA 3aKOHOM
U UKTMpaHa MCK/bYYMBO Pasjo3yMa 3alITUTE jaBHOT IOpPETKa U
06e36ehema peannsanyje jaBHOT MHTepeca y OBOM JIOMEHY IIpH-
BPEJHOT >KMBOTA.

6  Jeramuuje: 3opan P. Tomuh, Harama ITerposuh Tommh, ,VspaBamwe u opysumame
mo3BoMa 3a pap ocurypasajyhum apymreuma‘, Ilpaso u dpuspega, 6p. 5-8/2009, ctp.
190-192.

7 3a Hame npaBo: Ycra Perry6mke Cpouje (Crn. inacnux PC, 6p. 98/06), 4. 83 cT. 1.

76



9-12/2009. Harama ITerposuh Tomuh (ctp. 73-78)

10

2. JIpyro, Hapywaseare GpuHyuiia ycilaeHol ycitipojcitiea 6naciiu 1

noreHnupame opnamhewa HBC y ogHocy Ha apyre opraHe Bia-
cru. Vako je oHa LieHTpamHa 6aHKa M 3amykeHa 3a obOesbOeherme
¢uHaHCHjCKe AMUCLUIUIMHE ¥ MOHeTapHe CTabMJIHOCTM ¥ CBOja
opnamhema 1pre u3 YcTaBa, TO je He YMHU MMYHOM Of IPUHIIMA-
I1a yCTaBHOT ycTpojcTBa Apxkase. CBa opnamhema HBC kojuma ce
eBEHTYa/IHO JIepOrMpajy HeKe Off YCTaBHMX cmobopa (momyT co-
6o/e Ipey3eTHUINTBA M CAMOCTAHOCTY HPUBPETHMX Cybjekara)
MOpajy MMaTy OCHOB y 3akoHy. To je rapaHIlMja IpaBHEe CUTyPHO-
CTU ¥ BJIaJlaBMHE TIPABa y jeJHOj IP>KaBM.

Tpehe, HapyuraBame paBHOr OKBYpa KOPIIOPATYBHOT yIIpaB/bakba
y OpyWITBMMa ocurypama. Perymarmpa ycnoBa 3a M3faBame J0-
3BO/Ia 32 paf APYILITBMMA OCUTypama IIpeficTaB/ba geo HUpasHol
oxeupa xopiiopamiuerol yipasmwara y cmucny OECD Ilpmuum-
Ia KOPIIOPaTUBHOT yIIpaB/bama (masbe: HpMHLU/mM).8 Bynyhu peo
IPAaBHOI OKBMpPA KOPIIOPAaTMBHOI YIPaB/bamba, OCUTypame Tpe-
6a fja 6yme Tako peryImcaHo fia ce yK/ama y ONINTY KOHIEMHIV)y
nomaher mpaBHOTr cucTeMa 1 Jjp)KaBe II0 MuTamy ypebema ycrmosa
3a 0b6aB/barbe NIPUBPETHUX aKTUBHOCTU.” 3aTO je HeMoryhe maBaTu
OLIeHY perynaTupe ocurypama ako ce 30C mocmarpa M30/I0BaHO
U HE3aBJICHO Off APYTUX 3aKOHA KOjM YTMYY Ha IPUBPEHOIPAaBHNI
aMOMjeHT jeliHe Ip>KaBe U BeHy aTPAKTUBHOCT 3a CTPaHa y/lIarama.
CucreM [103BOJIa, IPU TOM, HUje CIIOPaH y 06/macTy pUHAHCHUjCKOT
CEKTOpa, a/lu jecTe CIIOPHO AaBame Hpeuupoxux oénautherva opra-
HMMa KOjU OJUIy4yjy O Cy[OMHM [pyLITaBa 3a OCUTypame, a TUMe
U MOTEHLMja/THNX KOPMCHMKA IBUXOBUX ycnyra. JIp>KaBa Koja uMma
KOH3JCTEHTHY 3aKOHOJABHY HOMUTUKY U CTpaTerujy Ka CTBapamy
ycIoBa 3a nubepanu3ayujy TPXKUIITA OCUTYpama, He MOXe JJ03BO-
JIUTH Jla peryjaTuBa CUCTeMa JO3BOMA 3a paj NMOCTaHe lpelipexa
atipaxkiiusHOCIiY IEHOT TPXKUIITA OCUTypamba.

YeTBpTO, YyTHULAj HA [I0JI0XKA) IIOTPOIIAYa YCIyra OCUrypama. Pery-
JIaTMBA YCI0BA 33 M3JaBalbe J03B0JIa 3a pafl APYLITBMMA OCUTYPalba,
MoOpa ce NMOocMaTpaTy IpeMa KPUTEPUjyMy KOMMKO ONaKLIaBa VN
OTeXaBa HPaso KOPUCHUKA YCAyia ocuiyparea HA jegHax UPpUcilyi
yenyiama ocuiyparba y iiopehervy ca KOpUcHuyuma, Koju iouipede 3a
ocuiyparvem 3agosomvasajy Ha gpyium WP UMiuma.

OECD Principles of Corporate Governance - 2004 Edition.

3akoH kojuM ce ypebyje momoxaj ApyIuTaBa 3a OCUTyparbe, 3ajeHO ca APYTUM 3aKOHH-
Ma 13 0071acTy IIpuBpere, NpefCcTaB/ba fe0 IPUBPESHOIPaBHe NHPPACTPYKTYpe.

J. Basedow, ,,The European Insurance Market, Harmonization of Insurance Contract Law

and Consumer Protection®, Connecticut Insurance Law Journal, Vol. 7, No. 2, 2001, ctp.
500-501.
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YcraBHM Cyn ce MCTOM INIPWIMKOM M3jaCHMO Y IIPUIOT yCTaBHO-
ctn opnamhema HEC ma, y mocTynky Hajjzopa Haj IOC/IOBAambeM JIPYILITa-
Ba OCUTYpamba, IIpefys3yMa Mepe INpey3MMamba KOHTPOJIe HaJ OCTIOBAleM
mpymraBa (41 166. mo 173) u omysuMama [[03BOJIe 3a 00aB/bambe I10C/IOBa
OCHUTypamba U TOKpeTambe IOCTYIIKA MMKBHUalVje, OGHOCHO CTedYaja ApyIITBa
ocurypama. IIponucusame 0BUX Mepa je, IO MUIIbEIY YCTaBHOT CY/a, »Y
cknagy ca Yciiasom ymiephenum ocHosama ekoHomckol ypehera 3emme (4.
82. go 84) u ycimasHum Hanoiom ga Peiiybnuxa Cpbuje witiuitiu dohpouiaye
(un. 90. cii. 1) u ypehyje cucitiem o6asmarba iojequHux Upuspegrux u gpyiux
genaiminociiu (un. 97. way. 6)

Ha 3axkmyuumo: IDUCKPELVOHO Ofy3MMame [03BOjle [pYIITBUMA
ocurypama ,y ApyruM cily4ajeBuMa Kajja APYLITBO He IOCTYNM Y CKIafy
ca OBUM 3aKOHOM, JIpyrMM IpomucuMa u Mepama Hapopne 6anke Cp6uje,
mpefcraBba mIpumep 3agupama HBC y ocHOBe ycTaBHOr IIOpeTKa I
yrpoXkaBaibe IIpaBHE CUTYPHOCTY Kao TeMe/bHe BPEIHOCTI CBAKOI IIPABHOT
cuctema. Kao fja 3akoHomaBuy Huje 6mno moBobHO mTo je HBC pao pmuc-
KperyoHa opnauthema, Beh je Mopao fa ux ,,0Bepu” mpyxamweM MoryhHocTn
la ce KOPUCTe U Kaja He IOCTOjM IOBpefa 3aKoHa, Beh Hekor apyror mpo-
nuca u Mepe HBC! Yak u 3a gpkaBy Koja IaTu off CMHApPOMa HeJOBO/bHO
usrpaheHor okBMpa KOpHIOPAaTHBHOT yIIpaB/baba, HepasBuUjeHe IpaBHe KyJl-
Type u cBux npareheTux HeratuBHuX epekara TpaH3uUIyje, IPEMHOrO je!
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ITPNJIO3U

ap dywan IIOIIOBI'H
moueHT IIpaBHOr akynTeTra YHUBep3urera y beorpagy

ITPABO KOHKYPEHIIUNJE
- XPOHUMKA -

I YcBojen 3akoH 0 3alITUTH KOHKYpeHILuje

[TpBor HOBeMOpa 2009. rofuHe mounuibe MpyUMeHa 3aKOHa O 3alLITHU-
TH KOHKypeHImje,' ycBOjeHOT y jyny oBe romuue. OBUM 3aKOHOM YHOCE Ce
3HaJajHe IIPOMEHE y CPIICKO IIpaBO KOHKypeHUuje. HajBaykHMjy HOBUHY cBa-
KaKo IpefcTaB/ba yTBphuBame BeoMma muMpokux opnamrhema Komucnmje 3a
3alITUTY KOHKYpeHLuje.

Komucuja he, nHanme, nmatn opnautherme ja u3pude CaHKIuje, YuMe
je HaIlyllITeH KOHILeNT 3akoHa u3 2005. roguHe no xoMe je Kommcuja camo
yTBphMBanma moBpeny NpaBWIa KOHKypeHIMje a CaHKIUjy je M3PUIIA0
HpeKpIajHu cyf. VIsHoc HoBuaHe KasHe Moxe pgoctuhm m 10% ykymHOr
rofuiImer npuxopa npenyseha, npe opbujama mopesa, y o6padyHCcKoj ro-
IOVHY Koja MPeTXOfU TOAVHU y KOjoj je MOKpeHYyT mocTymak. Komucuja je
HaJUIe)KHa U 33 M3pULabe IIPOLECHNX TeHana y usHocy oz, 500 no 5.000 espa
3a CBAaKM JJaH HENMOCTYyNama 1o 3axTeBy Komucnje. Ilpouecan nenanm mory
ce n3pehn yKommko cTpaHa y HOCTYIIKY He gocraBy KoMucuju Tpaxene mo-
IaTKe WIN [OCTaBYM HeTauHe, HETIOTIIYHE WIN JIaXKHe IOfaTKe, YKOIMKO He
IOCTYIIA Yy CK/IaZy ca IPUBPEMEHOM MEpPOM, YKOIMKO He IOJHece 3aXTeB 33
ofo6peme KOHILIEHTpaljyje y MPOIMCAHOM POKY.

ITopen Tora, Kommcuja Moxxe ofipefuT U CTPYKTYpPHY Mepy, Mepy
NOHAIllakha ¥ Mepy AeKoHIeHTpanuje. Komucuja he Hamoxutn ydecHuky
Ha TPXKUILITY KOjU je MOBpefuo KOHKYPEHIN]Y /la Y IM/bY OTK/Iambarba IpeT-
XOJJHO Y4MIbeHNX IOBPea WIN CIIpeyaBaiba HOBUX MOBPea KOHKypeHLMje

1 Cnymbenu inacnux Petiybnuxe Cpouje, 6p. 51/2009.
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npenysMe onpeheHo moHamrame MM ce ysgpxu of oppebheHor moHamama
(mMepa moHamama). Ykomko Kommcnja yctaHOBU [ja TOCTOju 3HAYajHA OIac-
HOCT Off [IOHaB/baba MCTe MM CIMYHE IOBpelie Kao HellocpefiHe Iocefule
caMe CTPYKType y4eCHIKA Ha TPXKUIITY, MO>Ke OffpeiUTU Mepy Koja 6u nmana
3a Wb MPOMEHY Y CTPYKTYPM Y4eCHVUKA Ha TPXKUINTY (CTPYKTypHa Mepa).
Y cnmyvajy HemomrToBama IpaBuia O KOHTPOIM KOHIeHTpauuja, Komucuja
MO>Ke HaJIOKUTY TIOfieNly NPMBPENHOT APYLITBA, oTyheme akumja mm ype-
Ta, pacKuj| yroBopa My U3BplLIaBaibe JPYTUX Pafiby Y IU/bY YCIOCTaB/baba
CTama Ipe crpoBobema KOHIIeHTpalje (Mepa JeKOHIIeHTpalje).

ITo y3opy Ha oBnamhema EBponcke komucuje, 3akoH yTBphyje 3HauajHa
onamhewa KoMucuje 3a samruty KoHKypeHuuje Kop ciposobema ysubaja.
Taxo, Komucuja moxxe cpoBectyu yBubaj y IOCIOBHUM NPOCTOpMjaMa, IO
HoTpebu y3 acucTeHuujy nonunyuje. Ysubaj ce Moxke CIipoBecTy U 'y IpuBar-
HVM ITIPOCTOPUjaMa, a/li je Y TOM C/Ty4ajy MOTpeOHO IMPeTXOZHO ofobperme
Cy[a YKO/IMKO Ce BJIACHMK OJHOCHO [pyKanmaln mpotuBnu ysubajy. Kommcuja
MOJKe BPIIUTY 1 HeHajaB/beHe yBubaje,” 6e3 o6aBelnTaBamba CTpaHKe TIPOTUB
Koje ce BOoiuM ycTpara wim tTpeher mmua.

Y obnmact 3abpameHMX CIOpasyMa, 3aKOH YBOAM KaTeropujy de
minimis CIIopasyMa, Tj. CIOpasyMa Mambel 3Ha4yaja KOjU jeCy peCTPpUMKTUBHUI
amy 360T MajIor eKOHOMCKOT 3Hadaja HeMa HoTpebe fa 6yay CaHKIVOHMCA-
HI. YBoDhemweM Kareropuje de minimis cnopasyma Komucuja ce pacrepehyje
Ol OJTy4YMBama O M3y3UMamy Off 3a0paHe a YYECHNIM OBUX CIIOpasyMa ce
ocnobabhajy ob6aBese mopHouema 3axTeBa 3a ndysehe. OBaj MHCTUTYT Ipey-
3€T je U3 npasa EBporcke yH1uje.

Y obmacTu 3n0ynoTpebe JOMUHAHTHOT IIOJI0XKAja HAjBAXHN)Y U3MEHY
y OBHOCY Ha 3akoH u3 2005. rogyHe IpeAcTaB/ba HOBA AeduHUIMjA JOMU-
HaHTHOT IOJI0Xaja, MHCIMpPKCaHa HEMadKMM IpaBOM KOHKypeHumje. IIpe-
Ma HOBOj lepMHNIjI, JOMIHAHTAH II0JI0aj Ha TPXKUIITY MMa yYeCHNK Ha
TPXKUILITY KOju HeMa KOHKYPEeHLIMjY WK je KOHKypeHIIMja 6e3HadajHa, OHO-
CHO KOju ¥IMa 3Ha4ajHO 60/ MOJI0XKAj Y OFHOCY Ha KOHKYpeHTe, y3uMajyhu
y 003Mp BeMMYMHY TP)KMIIHOT yfela, eKOHOMCKY ¥ (PMHAHCMjCKy CHary,
HPUCTYIl TPXXUIITUMA CHabneBawma U AUCTPUOyLMje, Kao M IpaBHE WIN
YMBbEeHIYHE MIpelpeKe 3a MPUCTYI OPYIUX ydecHNKa Ha Tpxxumrty. OBuM je
HamyuTeHa geduHunyja u3 3akona us 2005. rogyuHe Koja je 6uma mpeyse-
Ta U3 CyAcKe Ipakce EBpomckor cyga mpasje. MOTUBM 32 OBaKBY IIPOMEHY
Cy HejacHW, TIOTOTOBO MMajyhm y BUAY ummeHMIy fa ce cprcka Kommucuja
3a 3alITUTY KOHKYPEeHIije 0o cafia Yy OTPOMHO] Mepy OC/lamaja Ha IPaKCy
Esponcke xomucuje n Cyna npaspe. [lopen Tora, y fp>kaBu y K0joj MpaBo
KOHKYPeHIVje ITOCTOj) TeK HeKOIMKO rofyHa a npakca Kommcuje y obmactu
3noynorpebe TOMMHAHTHOT IIOJIOKAja je cabo pasBUjeHa, YecTa IIpOMeHa
OCHOBHUX KOHIJeIIaTa KPajibe je HEIOXKe/bHaA.

2 EHr dawn raid (T3B. npemnap y 30py).
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Y ob6macTu KOHTpOJIe KOHI[eHTpaluja, 3aKoH IPOMVCYyje BUIIE Ipa-
roBe 3a BUXOBY obaBe3Hy mIpujaBy. KoHIleHTpaumja ce Mopa IpujaBUTH
aKo: 1) yKyIaH TOAMINIbY IIPUXOJ Ha CBETCKOM TP)KMINTY CBUX y4YeCHMKa
Yy KOHILIEHTpaluju y TOAMHM KOja IPeTXOA CIpoBOoDhemy KOHIeHTpalje
npenasu 100 MWINOHa eBpa, IpM YeMy IpUXOZX Oap jefHOr yYecHUKa y
KOHILIGHTPAIMj}i y IPeTXONHOj TopvHu Ha Tpxumry Cpbuje mpemasu 10
MMJIMOHA €BPa; WIM aKO 2) YKyIIaH OAMIILY IIPUXOJ HajMambe [Ba yYeCHM-
Ka y KOHIeHTpauuju Ha Tpxuimry CpOuje y IpeTXOIHOj TOAVMHY IIpenasn
20 MMIMOHA €Bpa, C TUM LITO HajMame JBa YYeCHMKA Y KOHLIEHTpalyj/ Ha
tpxuiry Cpbuje mMajy mpuxop Behn o o 1 MUINOH eBpa y MCTOM Hepuo-
ny. KonneHnTpaumja ce mpujasbyje y poKy of 15 maHa off JjaHa M3BplIeHa
npBe ofi cnefehnx pajgmu: 3aK/byunBama yroBOpa, 00jaB/blBarba jaBHOT I10-
31Ba OfIHOCHO IIOHYJie MM 3aTBapama jaBHEe IOHYHe, WIN CTUIIakha KOHTPO-
ne. KoHIleHTpaluja Koja ce CIpOBOJY My TeM IIOHY/IE 3a Ipey3uMarbe y CMIC-
JTy TIpomuca KojuMa ce ypehyje mpeysumarme akKIIMOHAPCKMX pyIITaBa MOpa
OUTH IpujaB/beHa M KaJ HICY UCITyHeHn oBu ycnoBu. Komucuja mMoxe, 1o
Ca3Hamy 3a CIIPOBEeHY KOHI[EHTPAINjy, CIIPOBECTH ex Officio MCIIUTHBaIbe
KOHI[eHTpallMje aKo YTBPAM fa 3ajefHNMYKM TPXKMUIIHK Y[IeO yYeCHUKa y
KOHIIeHTpauuju Ha Tpxuiury Pemy6mmuxe Cpbuje m3Hocu Hajmame 40%,
OJJHOCHO aKO OCHOBAHO IIPETIIOCTaBM fla Ta KOHIeHTpaljija He UCIyHaBa
yC/I0Be [I03BO/bEHOCTY IPOINMCaHe 3aKOHOM, Kao M y CIy4ajy cBake fipyre
KOHI[eHTpalje Koja Huje ofoOpeHa y CKIafy ca 3aKOHOM.

Hajsaz, 3akoHoM ce yTBphyje mpaBo Ha OCTBapyBame HaKHaJe ILITe-
Te IPOY3pOKOBaHe IIOBPENOM IIpaBMIa KOHKYpeHIMje, Koja je yTBpbheHa
pemrerseM KoMucuje 3a 3amutuTy KoHKypeHuuje. HakHazia mrere ocTapyje
ce y MapHUYHOM IIOCTYIIKY IIpef HafjeXXHuM cynoM. Pememe Komucuje He
IpeTIIOCTaB/ba fa je LITeTa HaCTYNuIa, Beh ce oHa Mopa JJOKasuBaT y Cys-
CKOM TIOCTYTIKY.?

II YcBojeH 3aKkoH 0 KOHTPOIH Ap>KaBHe momMohu

Hapopna cxynurruna Peny6nuke Cpbuje ycBojuna je 8. jyma 2009. ro-
AuHe 3aKOH O KOHTPOIM fip)KaBHe moMohiu,” 4mMe je oBa 3Ha4ajHa o6macT
IpaBa KOHKypeHIMje KoHauHO HopMmupana u y Cpouju. ITopcetnmo pa 3a-
KOH O 3aIITUTV KOHKYpEHIMje He CafipKu ofipefibe 0 KOHTPOIM Ap>KaBHE
nomohu, Beh McK/byunBO OHe KojuMa cy ypeheHe obmacty 3abpameHNx cIo-
pasyMa, 3/oynorpede TOMUHAHTHOTL IIOJIOXKaja M KOHTpPOJIe KOHI|eHTpaIyja.
[TpumeHna 3akoHa 0 KOHTponM ApxasHe momohu 3amouehe 1. janyapa 2010.

3 OcTBapyuBame HaKHajle IITeTe OWIO je M paHUje TEOPUjCKM Moryhe, amm TO y mpaxcn
HIje 3abeIexeHo, TpeMa nHGOpMaljaMa JOCTYIIHIM ayTOpy OBOT IIPUJIOTA.

4 Cnymbenu inacnux Peitybnuxe Cpbuje, 6p. 51/2009.
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roAMHe, a o Tajia 6u Tpebano ma Oyme obpasosana Komucuja 3a KOHTpO-
Ny Ap>XaBHe moMohiu, Teno HaAJeXHO 3a crpoBobeme 3akoHa. UmaHoBe
Komucuje nmenosahe Brapa Perry6nuke Cp6uje Ha mpeior MMHUCTapCTBa
HaJlIeKHOT 3a II0C/IOBe (DMHAHCKja, MUHUCTAPCTBA HA/JIKHOT 3a IIOCTIOBE
€KOHOMMje ¥ PEerMOHATHOI Pa3Boja, MUHMCTAPCTBA HAIEKHOT 3a MOCTIOBE
MHQPaCTPYKType, MMHUCTAPCTBA HAJJIOXKHOT 3a IIOC/IOBE KMBOTHE CPEfVHe
u Komucuje 3a 3amTtuTy KoHKypeHuuje. IlpegcTraBHMK MUHUCTApPCTBA Hajl-
JIeXHOT 3a TocnoBe ¢uHaHcuja 6uhe npencepuuk Kommcuje 3a KoHTpomy
npxaBHe nomohu, a npencraBHuk Komucuje 3a 3alITUTY KOHKypeHIje —
HOTIIPeCeHNK. Y TOAMHY CBETCKe eKOHOMCKe Kpuse, omryka Brage Cpbuje
fa mpemioxy, a HaponHe CKyMITMHe Ha YCBOjM 3aKOH KOjUM Ce OCHMU-
Ba moce6Ha Komucuja 3a KOHTpony fp>kaBHe IOMONM, YMHM Ce MOTIYHO
HeompaBaaHoM.” YMecTo Tora, cipoBobere 3akoHa MOTIO je 6UTH TIOBEPEHO
nocrojehoj Kommcujn 3a 3amtuTy KOHKypeHIyje.

3aKOHOM ce yTBpDyjy Tpu KaTeropuje gp>kaBHe ToMohu: HeO3BO/bEHA
nomoh, 103Bo/beHa IoMOh 1 ToMoh koja MoKe OUTH HO3BOJ/beHA. 3abpameHa
je mp>xaBHa momoh foxe/beHa y 6110 KoM 00/NKY, KOja HapyIllaBa WM IPeTH
Ia HapyLIM KOHKYPEHILMjy Ha TPXKUIITY, OCUM YKOIMKO HMje ipyraduje mpo-
MIICAaHO caMuM 3aKoHOM. 3abpameHa je ¥ Ap>KaBHa IOMoh koja je cynporHa
3aK/by4eHMM MehyHapomHUM yroBopyuMa. [lo3Bo/beHa je Ap>kaBHa HOMOh:
1) Koja je colujaTHOr KapakTepa, a AOAe/byje ce MHAMBUAYATHUM IIOTPO-
maynMa 6e3 AMCKPMMMHALIMjE Y OFHOCY Ha IIOPEeKIo pobe, OTHOCHO IIPOu3-
BOJIa, KOjU YMHe KOHKDPEeTHY IoMoh; 2) Koja ce Jiofie/byje pajy OTKIamarmba
IITeTa [IPOY3POKOBAHMX IPUPOSHUM HENOrofaMa WIN APYTUM BaHPeSHUM
cutyanujama. Moxxe 6MTH 103BO/bEeHA JIp)KaBHA IOMON IIpMjaB/beHa y CKIay
ca 3aKOHOM YKOJIMKO ce ffofesbyje: 1) pagu yHanpehema ekoHOMCKOT pa3Boja
noapyyja Perry6muke Cpbuje ca M3y3eTHO HUCKMM XMBOTHMM CTaHJAPHAOM
VIV Ca BYICOKOM CTOIIOM He3aIlOC/ICHOCTH; 2) pajy OTK/Iamama 030M/BHOT
nopemehaja y npuspenn Pemy6muke Cpbuje mmm msBobemwa oppebenor
npojekta oy moce6Hor 3Hadaja 3a Pemy6muky Cpo6ujy; 3) 3a yHampebeme
pasBoja ofpeheHMX HpUBpemHMX [eNMaTHOCTM WK ofpeheHmx moppydyja
y Peny6muum Cp6uju, yKommko ce TuMe O30M/BHO He HapyllaBa, HUTK
IIOCTOjU NIpeTHa 0301/bHOM HapyllaBalby KOHKYPEHIVje Ha TPXKUIITY; 4) 3a
yHanpebeme 3amTuTe 1 odyBama Ky/n1TypHOr Hacneba.

3akoHOM je yTBpheHa obaBesa HaBaola ja Ipe Hojene gp)KaBHE
nomohn nopnece npujaBy Komucuju 3a koHTpony fpxapHe nmomohn. [la-
Baman nomohm je Peny6mmka CpOuja, ayTOHOMHAa IIOKpajuHa, jeAMHNIIA
JIOKa/IHe CaMOYIIpaBe, Kao J CBaKO IPABHO JINIe KOje yIpaB/ba /WM pac-
HOJIaXKe jaBHUM CPEefCTBUMA ¥ JOfie/byje Ap>KaBHY ImoMoh y 6110 kKoM 06-
nuky. IlpujaBa ce mogHocu 6e3 063mpa ma mu je mpumanan nomohu yHa-

5  VsBecHe ymrrene he umak 6uTH MOCTUTHYTE ¢ 063MPOM Ha UMIbeHMITy fia he cTpydHe, aj-
MVHUCTPATUBHE VM TeXHMUKe MOCIoBe 3a Komucujy o6aB/baTyt HaJIeXXHO MMHMCTAPCTBO.
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npen onpeben (mo3HaT) uan He.b Ip>kaBHa moMoh He MO>Ke ce TOETUTH IO
OKOHYama IIOCTYIIKa IIPeTXOfHe KOHTpoe. [JaBame fAp>kaBHe IoMohy Moxe
ce KOHTpo/ucary 1 HakHagHo. Hanme, Komucuja Moxe ,,Ha ocHogy coiicilige-
HUX uHgopmavuja unu unpopmavuja gobujeHux u3 gpyiux ussopa“ moxpe-
HYTH IIOCTYIIaK HaKHajHe KOHTpPOJIe YKOIMKO TaKBe MHQOpMaIuje yKasyjy
fia ce pajy O Ap>KaBHOj IOMONM Koja je Home/beHa, OFHOCHO Koja ce KOPUCTH
wm je kopuurheHa cynporHo oppenbama 3akoHa. Onpenbe oBor 3akoHa He
OJIHOCE Ce Ha I0J/BOIPUBPEHE IPOU3BOiE U IPON3BOe pubapcTaa.

III IIpousBohaun u gucTpubyTepn nekosa y Cpouju
JIOTOBOPVIIM yCIIOBE TPTOBIHE

Komucuja 3a samruty xonkypeHuuje Penybnuke Cpbuje yTBpamta
je cBojuM pememem’ ycBojenum 22. fenembpa 2008. roymHe fa cy Bonehu
npoussobaun n guctpubyrepn nexosa y Cpouju (Xemodapm a.ji., lanennka
a.l., 3passbe a.z., J[yropemenuja a.ji., Xaburdapm a.ji., Cpbonek a.ji., CraBu-
amer fm.0.0., @apma CBuc 71.0.0., Benedapwm a.n., Berdapwm a.n., apmanorucr
1.0.0., Jyroxemnja ®apmManuja g.0.0., Bernpom XeMmunkanuje a.n., Papmanona
Benenpopaja 11.0.0., YHMXeMKOM [1.0.0.) 3aK/bY4MIu 3abpameHe Criopasyme y
cMUCTTy YnmaHa 7. 3aKOHa O 3aIITUTM KOHKypeHIuje® mro je 3a mocnemuiry
MMaJIO CIIpedaBaibe, OTpaHNYaBambe YN HapyllaBamke KOHKYpeHIMje Ha pe-
JIeBAHTHOM TP KMIITY.

Y osoMm npenmety, Komucuja je mocrynana mo 3axreBy mpepyseha 3a
CIIOJbHY U YHYTpAIIIbY TPTOBUHY M MEAUIIMHCKO CHabneBame PagakoM 11.0.0.
Koje je Kommcuju gocraBmio mucma KojuMa ce Jokasyje ja je mpomsBobay
nexoBa XemodapM a.i. o6aBe3ao CBoje KyIILle — Be/lefporepuje fia JeKoBe
UCIIOPYYYjy caMO KpajluM KOpMCHMIMMA (amoTeKkama MU 3[paBCTBEHUM
yCTaHOBaMa), 4MMe Ce ca TP>KUIITAa TPrOBYMHE JIEKOBMMaA VICK/bYUyjy OCTa-
ne Benemporepuje. Kommcuja je, mocrynajyhu Ha ocHoBy wmana 35, cTaB
1, tauka 4 3axoHa, kojuMm ce Kommcuja onamhyje ma aHammsupa ycnose

6  Ymanom 12 3akoHa 0 KOHTPOMM JIpKaBHe OMONN, IrleMa Ap)xaBHe ToMohu je medwam-
CaHa Kao CKyN CBMX HPOIINCA KOjy MpefCTaB/bajy OCHOB 3a JOfieNy JAp)KaBHe MOMOhN
KOPVICHUIIVMA KOj¥ HYCY yHampep ofpeheHr, OfHOCHO HallpTa MM IpejyIora MpoIca
Kkoju he 10 JOHOILIEbY TIPeCTaB/baTH OCHOB 3a JIOleNy Ap)KaBHe moMohy KopucHMIMMa
KOju HUCY yHanpep ofpebenn, a Koju HOmIexy o6aBe3y IPeTXOZHOT HpHjaB/bUBaKbA.
VnpuBupyanua noMoh je meduHmcaHa kao moMoh Koja ce jofie/byje Ha OCHOBY aKTa Jia-
Baola Ap>kaBHe momohwu, yHampep ofpel)eHOM KOPUCHUKY, a HUje 3aCHOBaHA Ha IIeMI
ApxaBHe 1omohy, offHOCHO Kkao moMoh Koja ce [jofie/byje Ha OCHOBY IIeMe Jp)KaBHe
nomohu oo6pene y MOCTYIIKY IIpeTXOfHe KOHTPOTIE, 3a KOjy je opeheHa o6aBesa mpert-
XOIHOT IIpMjaB/bUBaba IIpe fofe/le MHANBIYaTHOM KOPYCHUKY.

7  Pememe je o06jaB/peHO Ha cajry Komucuje 3a 3amtuty KOHKypeHLuje: www.kzk.sr.gov.
yu.
8  Cnymobenu inacnuk Peitybnuxe Cp6uje, 6p. 79/2005.
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KOHKYPeHIVje Y MOjelMHNM CeKTOPYMa, IPUKYIMIa MHPOpMaImje O yco-
BUMa KOHKYpeHLMje Ha TP>KMINTY IIPOM3BOAIE U TProBuHe gomahum e-
KoBuMa. V3 obpasnoxema pemera Komucuje, Moxe ce 3aK/by4uTn ja je
osora nyra Komucuja 1o mubopmanmja fouria 1ako — y3eBLIM U3jaBy Of
cekperapa Yapyxemwa 3a TproBuny IIpuspentne komope Cp6uje. Victom mpu-
koM, Komucnja je mpubaBmia u Komuje ofyIyKa yCBOjeHUX Ha CAacTaHIM-
ma Ipynanmje nmpoussobaua nexkoBa u Ipynaiuje Benegporepuja, y oKBUPY
[TpuBpenne xomope. YTBpheHo je ma je, mocie ofBOjeHMX cacTaHaKa CBaKe
oJ] rpylanuja, ofip>kaH U 3ajefHUYKM caCTaHaK OBMX TpyIalyja Ha KOjeM CY
TOTOBOPEHM YCIOBY TPIOBMHE JIEKOBUMA.

Kommcuja 3a samTury KOHKypeHIuje je 3aK/byduaa Jja IPUKYI/beHe
nHdopMalje ykasyjy #a je JOILIIO [0 IOBpefe WwiaHa 7. 3aKOHa, Te Jia je
HOTPeOHO CIIPOBECTY VICHMTHM INOCTYIAK KaKo OM ce JOKa3alo IIOCTOjambe
3a0pameHOr CrIopa3yMa. Y UCIIMTHOM IIOCTYIIKY Cy IpMOaB/beHU Ky TIONIPOfiajHI
yroBopu ImponsBohada exoBa, Koju Cy YKasuBasM Jja je JOIIIO 10 CHopasyMa
npoussohada ca Benegporepujama. Kommcnja je, crora, 3ak/byukoM IIponim-
pWIa HOCTYIaK 1 Ha ocTtase mpousBobhade nekosa y Cpouju.

Komucuja je yTBpamia fa je peleBaHTHO TPXKUINTe IMPOMU3BOfA —
TP>KUILTE IPOU3BOJbE M YBO3a 1€KOBA U TPXKUILTE Be/leIpofiaje 1eKoBa. Pe-
JIEBAaHTHO reorpaCcKo TPXKUIITE je AeUHICAHO Kao HAL[MOHATHO TPXKUIITE
(tpxumrre Perry6nuke Cpouje). AHamM3a CTPYKType peleBaHTHOT TPXKUIITA
MIOKasaja je Ja Belegporepuje IpoTUB KOjUX Ce BOAMO IOCTYIAK MMAjy OKO
80% TpKUIIHOT yfiena, Kao 1 #a Tpu Hajeha nponssobaua nexosa y Cpbuju
(Xemodapwm, Tanennka, 3xpasbe) 3a0BobaBajy mpeko 45% mnorpeba 3a me-
koBuMa y Cpoujn.

Kommucuja je Hajope yTBpanta fa ¢y wianune Ipymnanuje nmponssohaua
nexoBa npu ITpuBpenHoj komopu Cpbuje (Xemodapm a.n., Tanenuxa a.j.,
®XU 3npasme a.j., Jyropemenuja a.n., Xaburdapm a.i., CraBuamer 1.0.0.,
Cpbornek a.1.), Ha CacTaHKy ofip>kaHOM 22. jaHyapa 2008. rofguHe, yTBpANIN
jeIMHCTBEHe yC/IOBe TPTrOBMHE 3a JIEKOBE KOjM ce HyZie Y MIOCTYIIKY jaBHE Ha-
6aBke. YC/I0BM TProBMUHE Cy YTBpheHM Tako Aa 3a [ieo majeTe Koja ce HyAan y
IOCTYIIKY jaBHe HabaBKe HIje JO3BO/bEHO CMameme OPyTo LieHe, HOroBope-
HO je fa pabar 3a AucTpubyLujy y BUCHHY 0of 6% HMje JO3BO/bEHO MPEHOCH-
TY KPajBbJM KyIIMMa, Kao ¥ Ja je MaKCUMaJlaH poK 3a Itahame Koju Kymaig
MOXXe Jla IIOHY Ha TeHpepy — 150 mana.

Y nmoctynky je Takohe yrBpheno fa cy ogpebennu nmpoussobaun nexosa
(Xemodapm a.pi., lanenuka a.n., ®XW 3npassbe a.ji., Jyropemenuja a.j., Xa-
6urdapm a.j., CraBuamern 1.0.0., Papma CBuc [1.0.0.) ycarmacunm mpakcy aa
KOJI TIpOfiaje leKoBa 06aBexxy KyIIIie fja IIPOU3BOJie KOju Cy IIpeMeT yroBopa
IPOJajy MCK/bYYMBO KPajEBbM KOPMCHUIMMA (aroTeKaMa U 3[paBCTBEHUM
yCTaHOBaMa), ia KyIall He MoXKe 6e3 IpeTXO[He CarllaCHOCTU Ipou3Bobaya
Jia Ipou3BOJie IPOfiaje pYIUM BejlefporepujaMa MIn fa BpLIY KOMIIEH3alyje
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C BJMa, Ja KyIlall HeMa IIpaBo fla 6e3 carylacHOCTY Ipou3Bohaya Mema IeHe
JIeKOBa ¥ BMCHUHY IIOIyCTa IPWINKOM JHaj/ber IIACMAaHa JIEKOBA, KAo U [ja
je Kymai ob6aBesaH fla mpubaBM CAIIACHOCT Ipom3Bol)aua eKoBa YKOIMKO
XKeNU Jla y4ecTByje Ha KOHKYpCYy 3a jaBHe HabaBke. OBaKBU YC/IOBU TPro-
BUHE VIMaJIU Cy 3a NOCTIeAUILY MCK/by4MBambe jeHOr bpoja Belegporepuja ca
TPXKUILITA TProBuHe ekoBa y Cpouju.

Hajsapm, Komwucuja je yrTBpamna fga cy Ha cacTaHKy Ipymanmje
Benexporepuja npu IIpuspennoj komopu Cpbuje, ompxxanom 28. debpya-
pa 2008. roguHe, yTBpheHa mpaBuia MocioBama y Jeny IpoMeTa Koju Huje
IpefMeT KJIACMYHOTL ITOCTYIKA jaBHe HabaBke. OBy OfIyKy cy moHemu: Bet-
¢dapm a.pn., Bemedapm a.n., Papmanoruct pf.0.0., Jyroxemmja-Papmanyja
1.0.0., Bernpom Xemukanuje a.ji., @apmanosa Benenpopaja 1.0.0. 1 YHUXEM-
KoM J1.0.0. OmykoM cy, namely ocranor, yrephenn cnegehu ycnosu Tprosu-
He: cBM mpomsBohaun gomahux ekoBa cBOjuUM yroBopuma ca AUCTpubyTe-
puma npenysupahe MakcuMaaHe HMBOe GOHYyca IO CBAKOM IIPOM3BORY KOjU
MOTY OUTH IIPEeHETH KPajibyUM KOPUCHULIVMA; fepHMUCaHU OOHYC IO CBAKOM
IIpOM3BOAY IpefcTaB/bahe MakcumanaH O60Hyc 3a ¢akrype miahene go 120
JlaHa; IPeKO CBOT OOHYca Beneiporepuje Mohu he nmpeneTu camo kaca CKOHTO
Koju npousBohaun npeHoce Benegporepujama 3a pokose Kpahe ox 120 fana
(0,75% MmeceuHO); MaKcMMaaaH OOHYC Kaca CKOHTO MoOpa OMTH IIpelyus3HO,
HeIBOCMIC/IEHO U YNT/BMBO HaBefeH Ha dakTypu. OmIyKa je IpuMemsBaHa
TOKOM 2008. roiMHe, a BeHO HOLITOBalbe CY KOHTPOIUCAIN U IpousBohaun
U JUCTPUOYTEepHL.

Y ckmapy ca oBe TpM OfIyKe IOCTUIHYTe Yy OKBupy Ipymaumje
npoussobhaua nekosa u Ipynanuje Benegporepuja npu IlpuspenHoj komopu
Cp6uje, 3axpydeHu cy OpojHu yrosopu usmeby mpomssobawa m pguctpu-
Oyrepa nexoBa. Pemewem Kommcuje yTBpbhena je HumraBocT oppebenmx
ozipenaba Tux yroBopa. Kommucuja je yTBpuIa 1 HUIITaBOCT TPU HOMEHYTe
OJUTyKe, MCIIPAaBHO VX KapaKTepuIllyhm kao 3abpameHM CIOpa3yM y CMUCITY
yaHa 7. 3aKOHA O 3aIITUTU KOHKypeHIyje. Ped je o 3abpameHnM cropasy-
MUMa ca 3Ha4YajHUM IOCTeAuIaMa Mo CI000AHY KOHKYPEHIN]y, MOLITO Cy
ce mpousBobhaun jeKoBa AMPEKTHO MeLIaN Y LEHOBHY IIOJIMTUKY CBOjUX
puctpubyTepa. ITopen Tora, ciopasymm Cy MMau 3a IOCIEANIY CMambelbe
Opoja y4ecHMKa Ha TPXXMILITY, uuMe cy ce nosehasame MoryhHocTu 3a naspe
IoroBapame ycIoBa TProByUHe, a Ha IITeTy MOTpoLIaya.

IV EBponicka KoMucHja ucnnryje BedaHny npojajy nmporpama
Internet Explorer u onepatuBHor cucrema Windows

EBponcka komucuja ynytuia je Majkpocodry 15. janyapa 2009. ro-
OVHe MUIUbEIbe Y Be3U Ca IPAKCOM Be3aHe IIPOfiaje OIEepaTMBHOI CHUCTe-
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Ma Windows u nporpama 3a nperpaxusame VIHTepHeta Internet Explorer.
Y munubeny, Komucuja HaBogyu unmeHuIle Koje Cy HOBENe IO HEHOT Ipe-
MMMMHAPHOT 3aK/byyKa o moBpemy 4iaHa 82. Yrosopa o E3, kojum ce
3abpamyje 370ynoTpeba JOMMHAHTHOT monoxaja. Komucnuja je sakmpydmma
la BesuBame Ipopaje MajkpocodroBor mporpama 3a IpeTpakubamwe VH-
TepHEeTa 3a IPOJAjy ONEPATMBHOI CUCTEMA KOjU MMa CyIep-JOMUHAHTHU
HO/IOKAj Ha peleBaTHOM TPXKUINTY OINEepaTMBHMX cucTeMa (mpexo 90%
TPXKMIIHOT yJiella) MO>Ke OTPaHMYMTY KOHKypeHUujy Meby mporpammma 3a
nperpaxuBame VIHTepHeTa, yMambUTU MHOBATUBHOCT ¥ Ha KPajy HOBECTH
0 cMamema MoryhHocTu u36opa 3a Kpajmer morpomadva. Kommcnuja cMa-
Tpa #a BesaHa npopaja Windows-a u Internet Explorer-a MoXke moBecTy J0
orpaHnYaBama KOHKypeHIje Mehy VIHTepHeT mpeTpaknBaunma, CTaBsbajyhn
MajkpocodToB mporpaM y mos/iaiheHn Monoxaj y OGHOCY Ha KOHKYpEHTe.
Takas mosnmamhenn nonoxxaj MajkpocodToBor nperpakuBada Beh mma 3a
HOCTIeUITY YMbeHNITY fia Tpeha nmuija KOHIUIMpajy nporpaMe u Be6-cajrobe
TaKo fia Oymy ZOCTYIHM camMo KopucHunmma Internet Explorer-a.

Ynyhusame Muibema y KojeM ce HaBoOjie IPeMVMIUHAPHI 3aK/by 4N
EBporcke koMucuje o moBpean MpaBuiIa KOHKYPEHIYje NPeTXOAY eBeHTyal-
HOM TocTynKy Koju he Komncnja mokpenytn nporus npenyseha. ITpegysehe
KOMe je MUIIUbebe yIyheHo MoXKe Ha Iera ofTOBOPUTH y MMCaHOj Gopmu,
HaBofehy YnmbeHnIle y CBOjy KOPUCT, @ MOXKe 3aXTeBaTH ¥ CACTaHaK ca Ipefi-
craBHMIMMa KoMmcuje, TOKOM Kora ce BOAM 3amMcHUK. HakoH mpujema
onrosopa, Komucuja oHOCH OfTyKy O €BE€HTYa/JHOM IIOKpeTarby MOCTYII-
Ka 300r MoBpefie MmpaBmia KOHKypeHuuje (wiaHosa 81. mwin 82. YroBopa o
E3). YnyhuBamwe Munubema, gakie, He IpejynAnIpa MOKpeTambe IOCTYII-
Ka, jep KoMucuja Moxe ofyryunTy fja MOCTyIaK He MOKpPEHe, IOIITO Mpoy-
4y OATOBOP Ipeay3eha mmm MOMTO NPUXBATY KOPEKTUBHE Mepe Koje Ipef-
JIOXKM Y4ecHVK Ha Tpxxuiuty. Vnak, y Hajpehem 6pojy cinydajeBa gonmasu o
TOKpeTama MOCTyTKa.”

Y cBoM oaprosopy EBporckoj komucuju, MajkpocodrT je mpemioxuo
pasaBajatbe mpopaje mporpama Internet Explorer m omepaTMBHOT CHUCTeMa
Windows. Majkpocodr je Takobe npennmoxmo ga 06jaBu HEOIXOHe TeXHUY-
ke nHpopmanuje koje he omoryhutu nHTEpOIIEpabMIHOCT KOHKYPEHTCKUX
mporpaMa 3a IpeTpaxuBarbe VIHTepHeTa 1 HeroBOI ONEPaTHMBHOI CHUCTe-

9  Muubene ynyheno Majkpocodry 15. jaHyapa 3acHMBa Ce Ha MICTUM NPaBHUM U €KO-
HOMCKUM HadeluMa IPUMeHBeHNM Y paHujeM MULUbely ynyheHoM mctoM mpenysehy
IIOBOJIOM BesaHe Ipojaje OIepaTMBHOI cucTeMa Windows 1 mporpama 3a Iperyien
aynuoBusyenHux ¢ajaosa Windows Media Player. Ta mpakca BesaHe IIpofaje [oBera je
IO MOKpeTarba IOCTYIIKa 300T IIOBpefie MpaB1Ia O 3abpaHu 3/10yIOTpebe JOMMHAHTHOT
nonoxaja mporusB Majkpocodra. Omnyky Komucuje pmonery y mapry 2004. romuse
oTBpauo je IIpBocTeneHu cyn, y xan6eHOM IIOCTYIKY OKOHYaHOM 17. centem6pa 2007.
TOAIHE.
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Mma. OBakaB NpeAsIor Huje y MOTIYHOCTH 3a/fOBO/BUMO EBPOIICKY KOMUCH]jY
KOja je cMaTpaja fia IpefjIoXKeHe Mepe He OM y HMOTIYHOCTH OTKIOHMTIE
moryhHOCT moBpezie koHKypeHIje. HakoH pa3MeHe aprymeHara ca Ipefi-
craBHunuMa EBponcke xomucuje, MajkpocodT je M3MeHMO CBOj IpPeJIOr.
[Ipema HOBOM mpepiory, HoBe Bep3uje Windows-a umane 6u moce6Ho co-
bTBEepcKO pemieme 3axBabyjyhum kome OM KopucHMIMMA Ouie [OCTYIIHE
OCHOBHe MH(}OpManuje 0 CBUM IporpaMumMa 3a peTpakuBamwe VIHTepHeTa
(Opera, Firefox, Chrome...), a KOpUCHUK 0¥ MOTao fia Ha je[fHOCTaBaH HA4MH
MHCTA/IMpa MPOTpaM II0 COIICTBEHO] Xe/by. HOBUM IpefIoroM Cy y BelnKoj
Mepu ycBojeHe cyrectuje EBporicke komucuje u oH je y ckpahenom o6mmky
o6jaBpeH y Cnyx6enom mucty EY, y ckinany ca un. 27. Ypenbe 6p. 1/2003.
Toxom Mecena oktobpa 2009. roanHe, noTpourayy, copTBepcke KOMIaHMje,
npoussobauy padyHapa M CBa [ipyra 3aMHTepecOBaHa JIMIA MOTY YIyTH-
T EBpoIncKoj KoMuCHju CBOje KOMEHTape Ha IpeioXeHe Mepe. EBporicka
KOMMCHja MOXKe HAaKOH TOTa OUIyYMTM Jia, Y CKIafy ca wiaHoM 9. Ypenbe
Op. 1/2003, popmanHO npuxBaTH IpENIOKeHe Mepe 1 ob6aBexke Majkpocodr
ma ux cnposoau. TakBom opmykom Kommcuja 6u yTBpAMIa fa Bulle HeMa
OCHOBa 3a Bobeme IOCTYIKa, 6€3 M3PUUNTOT IOMIIbatha II0CTOjarba IOBpefie
IpaBWIa KOHKypeHLje.

V EBporncka KOMKCHja YCIOBHO OF00pIIIa Ipey3uMame
aBuo-komnanuja Vueling u Clickair o crpane
aBHno-KomnaHuje Iberia

Y janyapy 2009. roguHe, EBporncka KoMucuja je yCIoBHO opobpuia
KOHI[EHTPalMjy /10 KOje je HOILIIO Npey3uMameM JiBe IIITaHCKe HUCKOTapud-
He aBmo-kommanuje (,low cost companies®) Vueling u Clickair op ctpaHe
IIIIAaHCKe HaIlMOHaJHe aBMo-kommanuje Iberia. Ilpeysumame ce ofBMjamo y
nBe ¢ase. Y mpBoj ¢asu je gouto o crajama komnanuja Vueling u Clickair,
ynMe je dopmmpaHa HoBa KommaHuja Nueva Vueling. Kommanujy Nueva
Vueling je motom, y apyroj ¢asu, npeyseo Bogehn mmancky aBuo-IIpeBO3HIK
Iberia. KonneHTpanmja oBMX aB1O-KOMIIaHNja MOITIA je Kao MOCIEeNUITY MMa-
TY CMameme WIN YaK UCK/bydemhe KOHKypeHIMje Ha ofpeheHnM nmuHmujama,
kao 1 nosehame IleHa aBMO-Kapara, 36or dera je Komucuja oBy omepanujy
oo6pma y3 obaBe3y momrosama ofipeheHnx ycnosa.

Komucyja je mocebno 6una 3abpuHyTa 360r unmmeHnie aa he mocie
crpoBolerma KOHIIeHTpalyje OUTI yCIocTaB/beH GaKTUYKM MOHOION Ha 19
aBMO-/IVMHM]A, KOje TOAMILIbe KOPUCTY IIPEKO IeT MUIVMOHA Ty THUKA KOjU U3
[Mnanuje nyryjy xa Mramuju, ®pannyckoj u Ipukoj. TpxuuiHa mosunyja
HOBe KOMIIaHuje 611a 61 HOJZaTHO OjadaHa, ako ce y3Me y 063up 6poj aTpaxk-
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TUBHUX ([HEBHNMX) TE€PMMHA 3a IIO/IACKe/OfylacKe KOju Cy 3a KOMIIAaHUjy
pesepBucaHM Ha aepofgpoMuma y bapcemomm m Magppuny. YdecHunu y
KOHILIeHTpanuju ¢y 360r Tora npepnoxum Komucuju na 6es HakHazie ocio-
6ome opehenn 6poj TepMuHa 3a cleTame/IONETalbe Ha OBIM aepOfPOMIMA,
unme he ce omoryhutn 150 ogaTHuX 7eTOBa Hefle/bHO 3a Oyayhe KOHKypeH-
Te. EBporicka KoMucyja je mpuxBaTuia 0Baj MPeAJIOr U YCIOBHO Ofo6pmia
KOHII€HTPaLujy.
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mp /by6unka KOBAYEBU'h
acucreHT IIpaBHor ¢akynTera YHuUBep3urera y beorpagy

PAJTHO U COIIMJAJTHO ITPABO

Hoenupame KOMyHUTapHOIIPAaBHMX NMPOINICA O PAHOM
BpeMeHY: Konuko he Tpajaru pagna Hemepa y EBponn?

1. YBog

Hamnpepak y orpannyaBamy paflHOT BpeMeHa — Tpeba i To mopicehatn
- jemHa je of OCHOBHMX TeHMIeHLMja y pas3Bojy (momaher, ymopemHor mu
MebhyHapopHor) papHor mpasa. I[Topep Tora mTo npencTaB/ba MeXaHNU3aM 3a
yHamnpeleme ycmoBa )kxuBoTa 1 paja pafiHuKa, ckpahyupame pagHOTr BpeMeHa
je ¥ HauMH fla ce pajjHO BpeMe IPIIATofy IoTpebaMa MoclIofaBana u paj-
HMKa. VIcToBpeMeHo, ckpahmBame pafHOT BpeMeHa IpefcTaB/ba Moryhu ogi-
rOBOP Ha IPO6IeM He3aroC/IeHOCTH, YeMy OCeOHO IONpUHOCe 1B MHCTPY-
MeHTa: a) 3aK/by4MBame 1 IPYMeHa yroBOpa O pajy ca HeIlyHMM pajHNM
BpeMeHOM; 0) ckpaheme 3aKOHCKe MaKCHMalHe [y>KIHEe paJHOT BpeMeHa.

BehnHa eBponckux gpxaBa HOKyIIaBa Jla yTU4e Ha CTBapame HOBUX
pajgHMX MecTa IPUMEHOM NPBOT MHCTpyMeHTa. IlocToje, mehyTum, u mpxa-
Be KOje TO uMHe ckpahemeM 3aKOHCKe MaKCHMaJHe Ty>KMHe Helle/bHOT paji-
HOT BpeMeHa, LITO je HapOYMTO CBOjCTBEHO Ap>KaBaMa Koje CTpaxyjy jfa om
HopacT 6poja aTUIINMYHUX YTOBOpPa O Pajy MOTao Ja JOBele [0 COLVjaJHOT
JaMIIMHIA, 300T HIDKMX 3apajja U HENOTIYHe 3alITUTe 3alOC/IeHMX. Tako
je, mpumepa pagy, Opannycka jomr 1982. rognHe 3amodena cepujy pedop-
MU peXMuMa pafHOr BpeMeHa, fia 6u ox 2000. roguHe BpeMe e(eKTHBHOT
paja Kofi T3B. Be/IMKNX MOC/IOflaBalia 6110 3aKOHOM OTpaHM4YeHo Ha 35 catn
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Hezle/bHO (2002. ropyHe OBaj CTaHAAPA IPOLIMPEH je U Ha MOC/IOAAaBIe KOju
samonbaBajy Mame of1 20 sarmocrmennx)." Kama je, mehyTum, peu o epukac-
HOCTU cKpahyBama MaKCMMaHe [y>XVHe paJHOr BpeMeHa, Mehy ayTopmma
M30CTaje CaI/TaCHOCT Y OITOBOPY Ha MMTame MOXKE /I OBA Mepa JONPUHETH
JIyTOpOYHOM y6/akaBarby mpobema HesamocaeHocTu.” [lapanenHo ca ToM
AnIeMoM, yKa3syje ce fa ckpahuBame pagHOT BpeMeHa oTBapa MoryhHocT 3a
3noynorpebe ympaspadkux (M FUCHUIUIMHCKUX) oBiamhera of cTpaHe IO-
clofaBala, moce6Ho Kaja je ped o HepOpMaJTHUM 3aXTeBUMA A Ce paju U
Iy>Ke Off YTOBOPEHOT pajfiHoT BpeMeHa. OBM mpobneMy IOjaBUIN Cy ce U 'y
®paHIryckoj, rae je yBobhemwe myHor pajHOr BpeMeHa off 35 yacoBa Hefle/bHO
[0 CKPOMHe IO3UTVBHE pe3yiaTare y 001acTy 3alolUbaBamba, M Y3POKO-
BaJI0 Tajaac KONMEKTMBHMX PafiHuX cnoposa. Ca Apyre cTpaHe, IOKa3amo ce
lla IpeaMeTHa Mepa orBapa MoryhHocT 3a 6ojbe yckimabuBame mpodecno-
HA/THUX ¥ TIOPOAMYHUX 0OaBe3a 3allOC/IeHNX, IITO je, HECYM/bMBO, U HbeHa
Hajseha mpegHOCT.

2. YpehuBame pagHor BpeMeHa Ha HUBOy EBpornicke yHuje

VsBopu pagHor npasa Esporncke yHuje (EY) ypebyjy pagHo Bpeme ca
IABOjaKVMM IVUbEM: JIa ce 3alITUTY 6e30eTHOCT U 3[jpaBjbe pafiHUKa I CIIpe-
4 HeJIOja/THa KOHKypeHIyja (counjamau gammuur). OBu nwsesu oppebyjy
OKBUp y KojeM je 6una ycBojena Jupextusa 93/104/EE3 o Hekum acrieKTn-
Ma opraHmusanuje pagHor BpemeHa (usMm. [Jupexkruom 2000/34/E3), nox je
Baxkehu mpomuc o pagHOM Bpemeny ycBojen 2003. rogune.” Peu je o [upek-

1 Jean Pélissier, Alain Supiot, Antoine Jeammaud, Droit du travail, 21¢ édition, Dalloz,
Paris, 2002, ctp. 1007. Y oBoM cry4ajy, Ap>kaBa je ob6e3benmna GpUHAHCUjCKY HOAPIIKY
3a peamusanujy pedopMe, mpemyiurtajyhy colujaTHUM MapTHepuMMa fa Ce JOTOBOpe
0 MopjanuTeTMMa edeKTUBHOT cKpahema pafgHOr BpeMeHa, y CKIafy ca CTambeM y
ozpehenoj rpanu mn mpepysehy. Cmuuan MexaHusam IpuMemeH je u 'y Hemaukoj, ¢
TOM Das3/IMKOM IITO Ce OBfe CKpaherme MyHOr pajHOr BpeMeHa He YBOAM 3aKOHOM, Beh
moceGHMM KONEeKTUBHIM YTOBOPUMA 1 KOTEKTVBHIM YTOBOPMMA KOJ, ITOCTOfaBIa. Tako
je, IpuMepuIie, paJJHO BpeMe y MeTaJICKOj MHAYCTpuju ckpaheHo Ha 38,5 caTu Hefle/bHO,
IOK je HajIO3HATUjU CIIOPasyM O HEIyHOM PaJHOM BpeMeHy 3aK/byueH Ha HUBOY
npenyseha ,,®onkcBaren (Volkswagen AG), unju cy 3amocieHu npuctamy Ha ckpahemwe
pafiHOr BpeMeHa Ha 29 caTu Hefle/bHO, He OU /U cadyBasIy CBOja 3amociema. Alain Supiot
et al., Beyond Employment: Changes in Work and the Future of Labour Law in Europe,
Oxford University Press, Oxford, 2001, ctp. 76-77.

2 Linda Hantrais, Social Policy in the European Union, Second Edition, Macmillan Press
Ltd, London/New York, 2000, ctp. 83.

3 OsakaB pepocief LMbeBa KOMYyHUTAapHOIIPABHUX IPOINCA O PaHOM BpeMeHy Huje
cny4ajad. To moTBphyje u ,IerncmaTuBHa UCTOpUja“ OBUX IPOIICA, KOjy je obenexxuna
Tyx6a Bemuke Bpuranuje 3a nonnitaj Aupextuse 93/104/EE3 (cnyuaj C-84/94, ECR
1996, 1-5755). Benuka Bpuranuja je, HauMe, ocriopuia IIpaBHYU OCHOB 3a ycBajame Ju-
PEKTUBe O PaJHOM BpeMeHY, ca 06pasoKemeM Ja 0Baj IIPOIIC He ypehyje muTame 6e3-
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tusu EBpornckor mapmamenTa n Casera 2003/88/E3,* koja ypehyje munnmar-
He yCIOBe OpraHusalyje paJHOT BpeMeHa HeOlIXO/IHe 3a 3allITUTY Oe3beHo-
CTU ¥ 3[paB/ba pajIHNKA, INTakba I1ay3a U THEBHOT, HeJe/bHOT ¥ TOAVIIHET
OfIMOPa, Kao U TI0jefi1He aclieKTe HONHOT pajja 1 pajia y cMeHaMa.

YcBajameM HOBe JVPEKTUBE O pafjHOM BpeMeHy Huje, MehyTum, mpe-
crana norpeba (1 HacTojame) ma ce nmpoHabe ,npaBa mMepa“ usmel)y saxresa
3a 3alTUTOM 0e36eHOCTU U 3hpaB/ba PAfHNUKA, Ca jeflHe CTPaHe, U 3axXTe-
Ba 3a Behom ¢rexcnbunHomhy y opranmnsanuju pajHor BpeMeHa, ca apyre
crpane. Crora cy, TOTOBO VICTOBPEMEHO Ca ycBajameM [lupeKkTuBe o paj-
HOM BpeMeHY, 3aIloue/yi IPUIPEeMHN PajioBYU 3a HEHO HOBeMpame, Aa O6u
centeMbpa 2004. rogune EBpomcka xommcuja caumnmna IIpemior HoBere
Tupextuse 2003/88/E3.> OcTanu akTepu 3ajeTHIYKE COIMjaTHE TIOMUTHKE
HIICY Of00pW/IM OBaj IpeJIOr. YMeCTO TOTra, MOCTOje AMjaMeTpaTHoO CYIpOT-
Hu amaHaMaHu EBponckor mapnamenta u CaBeta, 360r yera Beh meT romm-
Ha Huje Moryh kommpomuc o ypebemwy pagHor BpemeHa. Y ¢okycy msmeHa
U gomyHa JlupekTiBe O paJjHOM BpeMeHy Hajmase Ce, P TOM, [Ba CIIOpHa
nurtama: 1) MoryhHOCT #eporaijuje mpasuia O MAaKCUMAIHO] AY>KUHY pajjHe
Hefie/be; 2) IIpaBHA KBaMUKaLuja feXypCTBa.

3. IIpaBuI0 0 MaKCMMATHOj KY>KMHU pajfHe Hefe/be 1 MoryhHocT
IbEroBe Jeporanuje

IlonyT paHmjux gupexkTUBa O pafHOM BpeMeHy, [Inpextusa 2003/88/
E3 yBphyje o6aBesy gpxaa wianuna EY na, y qwsy ob6e3bebusama 3amtu-
Te 6e30eHOCTY M 3[paB/ba 3allOC/ICHNUX, OTpaHNMYe PaJHO BpeMe Ha HaulH
Zia ,pajIHO BpeMe 3a CBaKU IepMoOf, Off CefjaM JjaHa, YK/byuyjyhu care mpekos-
peMeHOT pajia, y IpoceKy He Tpaje myxe off 48 carn“® Osaj mpoceurn domnn
PajiHMX caTy ce, IpU TOM, padyyHa 3a MEePUOJ, Off Hajly>Ke YeTUPU Mecela.

6emHOCTH M 3[;paB/ba paJHMKa 1 Jia 360T TOra Huje MOTao OUTHU YCBOjeH KBaIM(pUKOBAHOM
BehmHOM, Tj. y mocTynky koju je uraHom 118a Yroopa o E3 npensuben kao mocrymak
ycBajama mporca o yHanpebemwy 6e36eHOCTH 1 31paB/ba Ha pany. EBporcku cyp npas-
fie HMje IIPUXBATUO OBAj 3aXTeB, 3aK/BYUMBILIN [ja CYy KOMyHUTapHe MHCTUTYLUje IIpa-
BIIHO IpuMeHuTe ofpende OcHuBadxor yropopa. OBo cTora mto je 3amrrura 6e36eq-
HOCTH 1 3[jpaB/ba PafHIKA Ha Pafiy OCHOBHMU I{W/b JJUpeKTHUBe, NAKO HeHe ofpenbe Mory
[IPOM3BECTH [OfaTHe MOCIeNNIle Ha yCIIOCTaB/bare ¥ (PyHKIMOHNCAIbe YHYTPAIIber
tpxuinta. Gwyneth Pitt, John Fairhurst, Blackstone’s Guide to Working Time, Blackstone
Press Ltd, London, 1998, cTp. 3-4.

4 Directive 2003/88/EC of the European Parliament and of the Council of 4 November
2003 concerning certain aspects of the organisation of working time (Official Journal L
299/9, 18/11/2003).

5  Proposal for a Directive of the European Parliament and of the Council amending Direc-
tive 2003/88/EC [COM(2004) 607 final].

6  Ynmanm 6 Jupektuse EBponckor nmapmamenTa u Capera 2003/88/E3.
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VcroBpemeHo, [lupektuBa mnpensuba ma y ompenebeHOM pedepeHT-
HOM IIEpMONY paji MOXKe TpajaTu U fy>ke off 48 catu Hefe/bHO. OBO CTOTa ITO
npkaBe wiannie EY, npunnkom yBobemwa [lupekTuBe y cBOje mpaBHe cuCTe-
Me, IMajy MOryhHOCT /ja He IpYMeHe IPABIJIO O MAaKCUMAJIHO]j JYXKVHU pajjHe
Heperbe. TakBa MoryhHOCT TmonpasyMeBa uHgueugyanHo U3ysuMarbe Of IIpa-
BIJIa O MAKCYMA/IHOM TPajamby pajHe Heferbe, TAKO Ia IOCTIOfaBLM U3 Ip)KaBe
KOja MICKOPUCTY OBy MOTYhHOCT MOTY [ja IIOHY/Ie 3aIl0C/IeH)Ma fIa pajie iye Off
48 caru HeprerpbHO. OBakaB paj 6uhe Moryh ykonmko ce 06e36eny mpumeHa or-
IITEr HaJesIa 3allITUTe 37paB/ba 11 6e30eTHOCTY Ha Pafly U aKO IOCTOj! Car/Iac-
HOCT pajHMKa 3a Ay>xu pafi. OTyzla OCHOB 3a paf Ly>Xu of 48 caTu Hefje/bHO
IpefiCTaB/ba CIIOPa3yM 3aIlOC/IEHOT U THocnofiaBLa (opt-out agreement), Koju
oMoryhaBa roToBO HEOTpaHIYEHO NPOAY>KeHe PaJHOI BpeMeHa.

Onpenb6a [lupexTnBe Koja JONYIITA M3y3UMarbe Off IIpaBIUIa Jja paj-
Ha Hefle/ba Tpaje HajBuile 48 caTu 3agpkaHa je u y Ilpemmory HoBene of
2004. rogmue. ¥ Ilpemmor Kommucuje ncroppemeno cy yrpabena u moparHa
OrpaHNYea 3a MpUMEHY JeporauuoHe kmaysyne (opt-out clause). Ped je o
crnefehuM MHCTPyMeHTMMa 3a CIIpedaBame 3/I0yHOTpebe IIOCTIOfaBavYeBuX
opyamhema:

— 3amocyeHy 61, Ha OCHOBY CIIOpasyMma ca IOCIOAaBlLieM, MOTao Ja
paju fy>xe of 48 caTu HefleTbHO CAMO AKO je TO U3PUUUTO JO3BO/HEHO
KOJIEKTMBHUM YTOBOPOM WIM [APYTMM CIOPasyMOM COLIMjaTHUX
MapTHepa;

— 3aIl0C/IeHM U TIOCTIofiaBal 6¥ MO fia 3aK/byde ofrosapajyhm cro-
pasyM Hajiy’ke Ha TOAMHY [laHA, y3 MOTyhHOCT A, IO MCTEKy TOr
poKa, OH Oyze 0OHOB/bEH;

— y CIydajy NpMMeHe [eporalyoHe Kiaysyle, pajHa Hefie/ba Ou
Tpajana HajayXe 65 caTu Helle/bHO;

— TOCTIoAaBLY 6V OWIN TY>KHU Ja BOJe €BUMICHIUjy O 3aIlOCIeHMMa
Koju pafie By>Ke of 48 caTu He[le/bHO U [Ia je Y4MHE JOCTYIIHOM Haj-
JIOKHUM [p)KaBHUM OpraHNMMa, pajy Hajsopa U samTute Oe3bern-
HOCTH U 37paBjba Ha Pafay;

— Kommucyja 61 nmana o6aBesy ma, o MCTeKy poKa Of IleT TOAMHA
Off CTymama [UPEKTHBE HA CHAry, MOJHece M3BELIT3j O HPVMEHN
fileporaijioHe Kjaysyie, ¥ fia, ako TO Oyfie HEOIXOJHO, IpeMIo-
Xu oxropapajyhe amansmmane, ykpydyjyhu npeor sa mocreneHo
HAIIyIITambe AepOralyoHe KIaysye.

7  MoryhHocT gmeporamnuje HmpaBuiIa O HY>KMHM pajjHe Hefle/be, IPETIOCTaB/ba, JaKIIe,
UCIYHeHOCT 00a yC/IoBa — 1 II0CTOjatbe OfroBapajyher cropasyma 3amocieHor 1 mocyo-
JaBIla 1 IIOCTOjarbe OfroBapajyher criopasyma colyjaHuX MapTHEPa, OCUM y CIy4ajy fa
He IOCTOje YCTIOBY 32 3aK/by4Yerbe KOJNIEKTMBHOT yroBopa. ¥ MOTOHOj CUTYALyju, 33 paf
Hyxu o 48 caty Hefle/bHO 61171a 6U JOBOJbHA CAITIACHOCT 3aIIOCTIEHOT M MOCIOAABIIA.
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ITpukazana pememwa IIpemmora Komucuje mpegmer cy 030mbHUX
criopema usmeby ap>xaBa wianuna EY, usmeby (HaumoHamIHyX 1 eBpONCKMX)
COLMja/THMX IapTHepa, 1 udMeby caMMux KOMYHUTapHUX MHCTUTYLja.

I p>xaBe cy ce mofenuie Ha OHe Koje IPeIaXKy ITOCTENIEHO HAITyIITambe
IieporaliyioHe K/I1ay3yJie 1 OHe Koje 100Mpajy fa eporalioHa Kaay3sya, y3 Heka
orpaHuyema, Oyae 3afip>kaHa. Y UCTUILABY MOCIENBET 3aXTeBa HajIIacHuja je
Bemuka Bpurannja, jepuna gpxasa wianuna EY xoja He mpumemyje npasu-
710 0 MaKCMMAJIHOj JY>KMHM pajiHe Hefiebe, Beh momymita ofiuitiy ynorpeby
JeporanyoHe Kiaysyse, 3a KOjy je JOBO/bHA IMCaHa CaITACHOCT 3aIOC/IEHOL.
Kapa je o gpyrum gpxasama wianuuama EY pey, Baba umaru y Bufy fa cy,
HaKOH IITO je EBpOIICKY cyf IpaBfie, Y IPECYIM Y CIydajy SIMAP,® norsppmo
Ja IeKapu, aKo TO XKejle, MOTY fia pajie Iy>Ke Off 48 caTu Hefle/bHO, MHOT€ JIpKa-
Be wiannie EY (Hemauka, ®pannycka, Xomanguja u #p.) yrpapuie y cBoje
3aKOHOJABCTBO JIePOTallMOHY OfperOy, a/i CaMo 3a 3aI0CTIeHe Y 3[PaBCTBY.
Msyserak, y ToM cMuciy, pencrassba JlykcemOypr, koju je 2002. ropyHe 10-
3BOJIMO fla Ce U3 IPaBWIA O MAKCHMMAJIHO] TY>XKVHM pajjHe Hefle/be U3Y3MYy U
3aII0CTIeHN Y XOTEIMjePCTBY U CEKTOPY CHab/leBarba XPaHOM.

Kaga je o (HaMOHATHMM M €BPOIICKMM) COLMjaJHUM INapTHEpUMa
pew,!! muxoBe peakimje mofebeHe Cy y CKIajy ca MHTepecuMa Koje IITH-
te. IIpemcraBHMIIM IOC/TOfaBala, Tako, Hoppkasajy Ilpemnor Kommcuje,
npenosHajyhu y ouyBamy feporanyone knaysyne MoryhHocT 3a ¢ekcubmi-
HY OpraHM3alljy pajjHOT BpeMeHa 1 JIaKille IpuaroaBame MpoMeHaMa Ha
TpKuITYy. VIcTOBpeMeHO, HeKa yApY»Xema IOCTIofaBana KpUTHKYjy (HoBa)
OrpaHNuea 3a NPUMEHY JeporalyoHe Kiaysyse, IOCeOHO Kajja je ped o
obaBesu fa jeporalyuoHa Kiaaysyna Oyne npenpubeHa KOIEKTUBHUM yTOBO-
pom, 6ynyhu fa ce Tme oTBapa MoryhHOCT CHMHAMKAaTHMa fia CTaBe veto Ha
OHO WITO OU, Y CK/Iafy ca Heo-MMbepaTHOM MAEONorujoM, Tpebano na oyme
»JEVHO U UCK/BY4YMBO INUTaIbe JNYHE OJ/TyKe  (3all0C/IEHOT U MOCIOfaBLa).
Osga crpana kputukyje IIpemmor Komucuje u 36or yBobemwa HM3a afMUHN-
CTpaTMBHMX OOaBesa 3a IIOCTIOAaBLe, WITO IOCeOHO moraha Mama u cpeprma
npenyseha. Ca apyre crpane, mehy cunamkaruma papHuka mupom EBpo-
IIe TI0CTOju carnacHocT fa Ilpenmor HoBene JIMpeKTuBe O pafHOM BPEMEHY

8  Ilpecymay cnyuajy C-303/98 (Sindicato de Médicos de Asistencia Publica v. Consuelleria
de Sanidad y Consumo de la Generalidad Valenciana) ECR 2000, I-07963.

9  Commission of the European Communities, Communication concerning the re-exam of
Directive 93/104/EC, Brussels, 2003, ctp. 15.

10  Marc Feyereisen, New law regulates working time in hotels and catering, European Indus-
trial Relations Observatory On-line, http://www.eurofound.europa.eu/eiro.

11 TIlIpernen peaxuuja couujanaux naprtHepa y EY Bup. y Andrea Broughton, Commission
consults on review of Working time Directive, European Industrial Relations Observatory
On-line, http://www.eurofound.europa.eu/eiro u npyre Impuaore JOCTYIIHe Ha MHTEPHET
crpanuiy EBporncke doHpanmje 3a yHapebeme ycmoBa )1BOTa U pajia.
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030W/bHO yrpoykKaBa 3aIITUTY 6e30eHOCTY 1 3[jpaBjba Ha pafy, Oyayhu na pe-
3y/ITaTy pelleBaTHNUX UCTPaXKMBama MOKa3yjy la peSOBHO 06aB/bame MOCIO-
Ba Iy>ke Off 48 caTy HefleJbHO JOBOAM Y ONACHOCT 3[IpaB/be PAJHUKA, HUXOBY
no6pobut 1 MoryhHOCT fa ycknaze mpodecuHanHe 1 HopoguuHe obapese.
Otyna ce cMarpa fa Cy OorpaHmyYera 3a IPUMEHY [eporaiyoHe Kiaysyre,
koje npensuba ITpemmor Komucuje — HeoBO/bHA [la 3aIUTUTE pafjHUKe U Aa
je 3a ouekuBary ja he oHM, TOCEOHO aKO HUCY CMHAMKATHO OPraHM30BaHN,
OUTK CyoueHM ca IIPUTHUCIIMMA [ia pajie JyXKe off 48 caTu Hefe/bHO.

OBa criopema pedeKTyjy ce Ha CTaBOBe KOMYHUTAPHUX NHCTUTYLINja,
TaKo Ja IOCTOje fiBa pas3nuumMra aMmaHgamaHa Ha Ilpegnor Komucwuje. Es-
POIICKM IIap/IaMeHT, TaKo, IpefjlaXke IOCTENIeHO HANYLITalbe /IepPOraloHe
KJIay3ysie Y poKy Ofi TpU TOfMHe Ofi MMIUIeMeHTalyje OMpeKTuBe, Jok Ca-
BeT IpeJIaXke 3aJp)kaBame Jleporaluone Kiaysyie ad calendas graecas, no-
mylle, y3 fla/be OTpaHMYaBame MOTYNHOCTM 3a HeHy npumeny. HajHoBuju
y HU3y Ipepsora jecte npepnor CaseTa 3a 3alolll/baBaibe, COLMjalHy IO-
NUTUKY, 34paBbe n 3amTuty norpomada (EPSCO), ox jyna 2008. roguse,
KOju IofipadyMeBa yBoleme HOBOT OrpaHMYera 3a IPUMEHY AeporaliioHe
Kiay3ysne. Peu je o mpemmory ma ce MakcuManaHa IOY>KMHA pPagHOT BpeMeHa
3aII0C/IEHNX KOjM CYy NPUXBATU/IM NOCIOGABYEBY MOHYAY fla pafe Ly>Ke Off
48 catu orpaHmun Ha 60 caTu HeNE/bHO, a y CIAY4ajy Aa Ce HEAKTUBHU JE0
TeXypCcTBa padyHa y pajflHO BpeMe — Ha 65 caTu Hefle/bHO. Hekonuko me-
cely KacHuje, EBpoIcky mapiaMeHT je BemmkoM BehMHOM IylacoBa I7acao
npotus npemora EPSCO-a, ca 06pasnoxemeM Jja 0Baj MpeIor 030M/bHO
nospelbyyje jeqHO of OCHOBHUX IpaBa pajHMKa, IpaBoO Ha Oe3bemqHe M 37pa-
Be yC/IOBe pafia, ¥ MOpef CTPOXXUX OTpaHMyYea 3a NPUMEHY JeporalioHe
Kaysyne. TuMe je y4umbeH M MOCTEA’U KOPaK y MOCTYIKY CAOmIyINBamba
EBponckor napnamenTa u CaBeTa 0 opraHusanyju pagHor speMeHa. Ocrtajo
je ma, y ckmapy ca ogpenbama Yrosopa o E3 (wian 251), y IpBOj IOIOBUHU
2009. ropune 6yne caszpan Onbop 3a ycarjallaBamwe, KOj OKYII/ba WIAHOBE
CaBeTa 1 mpefcTaBHUKe EBpOIICKOT Iap/aMeHTa ca 33a[JaTKOM fia IOCTUTHY
CIIOpa3yM O 33jefHNIKOM IIPEJIOTY.

4. IIpaBHa kBamupuUKaIMja JeKypPCTBA

Jpyro cnopHo nurame y INOCTYIKY HOBelnupamwa [[lupekTuse o paj-
HOM BpeMeHy jecTe IMTame IpaBHe KBammpukanuje gexypcrsa. OBaj
II0jaM O3HayaBa C/Iy4ajeBe Yy KOj/Ma je 3aloc/ieHy, 300T Ipupoje Iocia
opraHusanje paga Ha ofpeheHoM IOCY, Ay>KaH Ja, MOpeN BpeMeHa IpoBe-
leHOT Y epeKTUBHOM pafty, onpeheHo Bpeme Oyzie IpUCyTaH y IPOCTOpyjaMa
HIOC/IOfIaBIfa, KaKo 6y 6110 y cTamy fa 06aBu mpodecroHanHe 3aJaTKe ako ce
3a TUM ykaxe notpeba. [IpaBHa kBanmudukalyuja OBUX ClydajeBa Hiuje /TaK

12 Bup. Anne Spurgeon, Working Time: Its Impact on Safety and Health, International La-
bour Organisation, Geneva, 2003.
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3ajlaTak, MOCeOHO aKo ce MMa y BUAY AMXOTOMMja ,PaJHO BpeMe — BpeMme
ofiMOpa‘, Koja je YCIIOCTaB/beHa y TeOPUj!, 3aKOHOAABCTBY U IPAKCU PaHOT
npaBa y LWbY 3aIITUTE JOCTOjaHCTBA, 6€30eHOCTU U 3[paB/ba PAJHNUKA, a
Koja IofjpasyMeBa Jia ce oBa JBa 1ojMa Mehyco6HO UCKIbYUYjy.

Uumenuiia fa ce 3a BpeMe IeXKypCTBa ITpecTalija pajia M3BplIaBa caMo
HOBpeMeHO (M eBeHTYyaTHO) OuIa je passior fia ce y HeKUM Ap>KaBaMa IeXyp-
CTBO KBa/IMduKyje Kao BpeMe ofMopa win, pebe, kao Heko Tpehe moapyyje,
»CVUBa 30Ha" y KOJy y/I1ase CBU IIEPUOAM KOjU UMajy KapaKTePUCTHUKE ¥ PaHOT
BpeMeHa 1 BpeMeHa ofMopa.’® Tako ce y Cy[CKOj MpaKcy HeMadKuX Cy/I0Ba,
Kao I y HEeMadKoj IIPaBHOj JOKTPUHU, BpeMe JeXypCcTBa cMaTpa BpeMEHOM
OIIMOpa, M3y3€B OHMX /IeJIOBA IKYPCTBA Y KOjUMa 3aIlOC/IeHM CTBAapPHO U3-
BplIaBa CBOje MpodecroHaHe 3ajjaTke. TakBa KBa/muduKalyja exxypcTsa y
HEeMadKoM IIpaBy MCINUTUBAHA je Ipef EBpolckuM cymoM Ipasje, Koju je je
y CBOjUM IIpecyfaMa apupMICao CTAaHOBHUINTE Jla Ce JeXYPCTBO ypadyHaBa
y pagHo BpeMe. - IIpema munubewy Cyna y JIykceMbypry, cBako jpyraduje
pellleme IpeAcTaB/bano 0¥ 030M/bHY NOBpefy KOMYHUTApHUX IPOINCA O
pagHOM BpeMeHYy 1 ocyjehmBame OCHOBHOT IW/ba TUX IIPOINCA — 3aLITUTE
6e30eTHOCTH U 37[paB/ba PaHMIKA.

KBanmudukarmja fexxypcrBa Kao paflHOT BpeMeHa 13a3Baja je 6ypy He-
raTUBHMX peaKIyja, IIPeBacXOJHO CTOra IITO OU ycaryallaBambe YHY TPAIlber
3aKOHOJIABCTBA ca NpakcoM Eppornckor czua IpaBjie CyouMsIo fAp>KaBe ca
3Ha4YajHMM MaTepyjanHuM TpoukoBuma. > Crora je y Ilpemmory HoBene
IupekTnBe 0 pagHOM BpEMEHY, KOjy je mpumpemmaa EBporicka xomucwja,

13 Bumre o mpaBHOj MPMPOAM AEXYPCTBA U NPUIIPABHOCTH 3a Pafi BUJ. y HalleM pajy
»I10jaM pajHOT BpeMeHa 1 IpaBHa KBa/aM(uUKalMja HeKMX IPaHNYHMX cay4ajeBa’, ITpas-
Hu Hueoil, 6p. 12/2008, ctp. 575-588.

14 Pasmarpajyhm cnydajeBe HeXypcTBa jieKapa y 3ApaBCTBEHMM ycTaHOBama, Cyn je Ha-
IIa0 fla YMHeHNIIA [1a Cy JIeKapy 06aBe3HM fia OyAy GM3MYKY MPUCYTHU U JOCTYIIHY Ha
PafiHOM MeCTy y LM/bY IIpy>Kaba 3paBCTBEHUX YCAyra 3HAUM [ja OHU Y BpeMe LeXyp-
cTBa 00aB/bajy CBOjy pafiHy ob6aBesy, MaKO CTBAPHO M3BpIIEHe aKTUBHOCTY Bapupajy
off cydaja mo ciydaja. IIpu ToM je 3a mpaBHY KBanuduKanujy geXkKypcTBa MpeIeBaHT-
HO TO IITO JIeKapy MOTy fa Ce OfMapajy y II0CeOHMM IpocTopujama y GOmHMIM JOK
ce He jaBu moTpe6a 3a BIUXOBUM pafoM. TakBM HeproaM ,IpodecroHaTHe HeaKTUBHO-
ctu’, cMarpa Cyz, CBOjCTBEHU CY JIeXXYpPCTBUMA JieKapa, Oynyhnu fa morpeba 3a XuTHuM
MHTepBeHIIMjaMa, 3a Pas3/IMKy Off PeIOBHOT PaHOT BpeMeHa OOHMILe, 3aBUCH Off OKOJI-
HOCTM CBAaKOT KOHKPETHOT C/Iy4aja M He MO>Ke OMTU yHaIpef IUTaHMpaHa. Bup. panuje
HaBeJleHy Ipecyay y ciaydajy C-303/98 u mpecyge y cnydajy C-151/02 (Landeshauptstadt
Kiel v. Norbert Jaeger), op; 9. cenrembpa 2003. ropuse u crojeHum caydajesuma C-397/01
mo C-403/01 (Bernhard Pfeiffer and Others v Deutsches Rotes Kreuz, Kreisverband Wald-
shut e. V.) ox 5. okto6pa 2004. ropute.

15 IIpouemyje ce fa 6u camo y Hemaukoj oBa xapMOHM3alMja CTBOPUIA TPOLIKOBE Y BU-
CMHU off 2 6MIMOHA eBpa 1 HOTpeby 3a 3amouvbaBameM usMehy 15.000 1 27.000 HOBUX
3IPaBCTBEHMX PAHIKA, 300T IIOIITOBAaba CTAHAAPA O MAKCHMATHOM Hefle/lbHOM (OHAY
PamgHUX CaTy ¥ MMHVMMAJHMM OIMOPMMA, Ca jefHe CTpaHe, U morpebe fa ce obesbenn
KOHTVMHYUTET Y IPY>Kamy 3[paBCTBEHNX YCIyTra, ca pyre CTpaHe.
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explicite ypeheno nurame fexxypcrsa. OBaj Ipeiyior yBoay pasinky usmehy
HEaKTUBHOT U aKTMBHOT Jiefla IEKYPCTBa, IIPU YeMy Ce, CyIIPOTHO IPaKCu
Cypa, palHUM BpeMEHOM CMaTpa CaMo IIepyof y KOjeM 3aroc/ieHn eeKTuB-
HO obaBspa pajiHe 3ajjatke. Ca apyre cTpaHe, aMaHAMaH EBpornckor mapma-
MeHTa npensuba ma ce YUTaB MepMOJ AEXKYPCTBA, YK/bydyjyhy HeaKTMBHe
Ie/IoBe, MMa CMATpPaTy PajiHMM BPEMEHOM, C TUM IITO HEAaKTUMBHU JIEO Jie-
XKYpPCTBa MOXKe Jla ce oOpadyHaBa Ha crenmU4yaH Ha4MH He OV /U ce II0-
CTUIJIA CAaIJIACHOCT Ca MPaBU/IOM O IIPOCEYHOj MAKCYMAITHOj JY>KUHY PaJHOT
BpeMeHa.

5. Komenrap

Vimajyhu y Bupy 036m/pHa pasMyMoOnIaXemwa Koja, Y HOIIefy fiejcTBa
IeporalnyoHe Kay3ysie U IpaBHe KBanudukaiyje JexypcTa, moctoje usmehy
Caseta n EBporckor nmapramMeHTa, Hije Tako IpeaBuaeT fa mn he komyHn-
TapHe MHCTUTYIMje YCIIeT! Jja IpubIKe cBoje cTaBoBe. UMHY ce 1a y OBOM
CIy4ajy KOMIIPOMMC MOXKe OUTM IOCTUTHYT caMo ako Oyfe yCIlocTaB/beHa
paBHOTexxa m3melyy samrure 6esbegHOCTH U 3[paB/ba pafHUKa U (IEKCH-
6mnHocTn (Koja omoryhaBa fla ce opraHmusanuja pagHOr BpeMeHa KOPUCTHU
Kao VHCTPYMEHT eKOHOMCKOT HampeTKa mpepyseha wmm, 6apeM, meroor
orncranka). To, fa/be, 3Hauy f1a CIIOp He MoXke 6UTH IpeBasubeH ycBajameM
npepjiora Koju 6aHaausyje MHCTUTYT PajHOr BpeMeHa, [OT/Ie fia ce PajHoO
BpeMe (300r Tora IITO ce Ha OCHOBY Ibera oppebhyje sapaza), ngenrndukyje
ca po60OM KOjOM CBAKO MO)Ke PacIlojlaraTyl Kako >Ke/ll. Jep Kako Apyrauuje
pasymMeTu Mfejy fla 3alloCTeHM U IOC/IOfaBall MOTy fla ce CIopasyMejy fa
3aIloCIeHN pajy Ly>Ke ofi 48 caTy Hele/bHO HEro Ha Ha4uMH Jja je CBAKO KO
KeN Jla 3apajy Bulle c1oOOfIaH fla ce OfpeKHe YaK U CBOjUX OCHOBHMX IIpa-
Ba? [IpuxBaTameM TaKBOT pellera 610 O U3HEBEpPeH AyX PajiHOr IIpaBa, a
UMIIepaTYBHE HOpMe MO3UTMBHOT PaJHOT 3aKOHOJABCTBA Ap>KaBa WIAHNIIA
EY - obecmnipene. buma 6u 1o amconyTtHa mobefa eKOHOMCKUX IJbeBa
HaJ| jefHMM Off OCHOBHUX LIJ/beBa PAjiHOT IIpaBa U TeMe/bHMX cTyOoBa EB-
POIICKOT COLMja/IHOT MOZeNa — 3aIITUTOM U yHampehemweM 6e3begHOCTN 1
3[paB/ba 3aIl0C/IEHMX Ha pagy!
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mp Hamawa IIETPOBIIh TOMWh
acucrent IIpaBHor ¢akynrera YHuBepsurera y beorpagy

ITPABO OCUT'YPAIbLA

I Ha pHeBHOM peny y CBETY M KOJ, HAaC

1. IIpuHIMIN eBPOIICKOT YroBOpHOT npasa (,,Principles of
European Insurance Contract Law®)

Komucuja caummeHa Of yITIefHUX eBpOICKuX Ipodecopa: Jiirgen
Basedow, John Birds, Malcolm Clarke (npencenuux), Herman Cousy u Helmut
Heiss monypuna je 17. menem6pa 2007. rogyHe eBpoOIICKOj jaBHOCTH Harpt
ommrer ped)epeHTHOT OKBUPA 3a €BPOICKO YTOBOPHO MPaBO OCHTypamba.'
Ped je 0 cBOjeBpCHOj KOAMQMKALIMjU €BPOCKOT YTOBOPHOT IIPaBa OCUTYpalba,
KOjOM Ce HacToj/ HOBPLINTM XapMOHN3allMja YTOBOPHOTL IIpaBa OCUTypamba
KOja je Ha HMBOY EBpoIicKke YHIje y BEIMKOj Mepy CIIpOBefleHa U PEKTUBaMa
13B. Tpehe reneparuje. [IpMHIUMIN €BPONCKOT YTOBOPHOT IIpaBa OCUTYparba
(»Principles of European Insurance Contract Law®; mampe: IlpuHiumm) cap-
pKaHu y omureM pedepeHTHOM OKBMPY Tpeba [a IOCTy>Ke Kao MOZEN 3a-
KOH eBPOIICKMM 3aKoHo#aBIuMa. OHM Cy KOHIMIMpaHA KAo ONI[VIOHU VH-
CTpyMeHT, 6ynyhn ga omoryhaBajy yroBapauy ocurypama (OCUIypaHUKY) U
ocurypasady fia uzabepy IpMMeHy OBUX NpPMHIMIA YMECTO HAI[OHATHOT
npaBa (Tj. BETOBUX MMITEPATUBHNUX oipe6u).” TuMe ce cTBapajy abu ycio-
BU 34 CTBApHO (PYHKIMOHNCabe YHYTpallliber TPXKUIITA Ocurypama Espor-

1 Draft Common Frame of Reference, Chapter III, Section IX, Insurance Contract, FOCTYIIHO
Ha: www.restatement.info.

2 Vorschlag eines Européischen Modellgesetzes fiir Versicherungsvertrage, Versicherungs-
recht, Zeitschrift fiir Versicherungsrecht, Haftungs— und Schadensrecht, 1. Martz 2008, Heft
7, cTp. 328.
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cke YH1je, a eBporckuM rpahannma obesbehyje npuctyn ctpaHuM ycryrama
ocurypama. Vimajyhu y Bupy ma je dopmupana Kommucuja xoja 6u Tpeba-
no pa monyau Hanpr Ipabhanckor sakonmka Cp6uje, koju he mo npupoan
CTBapu cafipXXaTy u Jieo noceeheH yroBopy o ocurypamy, YMHU ce KOPUC-
HVM yIIO3HaBame ca OCHOBHUM ofpepbama IIpuHImma, Koju mpecTaBbajy
HajHOBMja JOCTUTHYha eBPOIICKOT YTOBOPHOT IIpaBa OCUTypamba.

[TpyHIVIIM eBPOICKOT YrOBOPHOT IIpaBa OCUTypama CacToje ce Of
4eTHpM Jena: 3ajeflHN4YKe ofpende 3a cBe yroBOpe YK/by4eHe Yy IpMHLUIIE
€BPOIICKOT YTOBOPHOT IIpaBa OCUTypamba, 3ajefHIYKe Ofipefi0e 3a OCUTypamba
OZIIITETHOT KapakTepa, 3ajefHIYKe ofipefi0e 3a OCHTypama 3aK/bydeHa Ha
duxcupany cymy u noce6ue onipeibe 3a mojenHe rpaHe OCUTYpamba.

a) Hpunyuiiu - Gpsu geo

IIpBu feo HOcU Ha3UB 3djegHuuke ogpegbe 3a cee yiosope yK/bydeHe
y IpMHIVIIE eBPOIICKOT YTOBOPHOT IIpaBa OCUIypama. AHa/IN30M LIeJIOKYII-
HOT TeKcTa [IpuHIMIIa KO/Iasu ce 10 3aK/byyKa Ja Cy y IIPBOM JIETTy cajjpyKa-
He ofpenbe Koje ce NpNMemYjy Ha CBe ylosope 0 oculyparwy, yKmwyuyjyhu
u ysajamua ocuiyparea.” VI3 mopa npumeHe IIpunnuna rationae materiae
explicite cy uckmy4ena peocuiyparba, ITO je CACBUM JIOTUYHO U OYEKVBAHO
6ynyhu ay obmactu peocurypama Kao CBOjeBPCHOT ,,0CUTyparbha OCUTypama“
Ba)Ke IMPUHLIMIN M IpaBUIA APYrauuju Ofi OHUX KOjU IIPENCTaB/bajy CPXK
ocmrypa}ba.5 [Toxymraj xopuduKanyje NpUHLMIA KOjU BIafajy y obmacTu
OCHTYpamba U PeOCUTypara MICTUM MOJIel 3aKOHOM 0110 01 y HajMamy PyKy
npo6ieMaTyaH U IyH Ofipeioy KOMIIPOMICHOT KapakTepa.

IIpsu pmeo Ilpmunuma mma cegam ogemaxa. Ouum ypebyjy cneneha
HMTamba: yBOAHE ofipenibe, IIOCTYIAK 3aK/byderba U TPajaibe yToBOpPa, IIOCPes-
HJKe OCUTYParba, OCUTYPaHM PU3KK, IPEeMUjy OCUTYparba, OCUTYPaHU CIy4aj
¥l 3aCTapeoCT. VIHTepecaHTHO je MpUMeTUTH A3, Mako IIpuHuumm nonase op
TOTa fla HUjefHa ofpenda Hitje MaHgaiopHa, YKOIIKO ce CTPaHe OIpefiene 3a
IJIXOBY IIpUMeHY OHM he BaKUTM Kao LennHa.” EBeHTya/Ha ofcTynama of
nojenyHux oxpen6bu 6mhe moryha camo ako HUCy Ha LITETYy MMaolja IOJIN-
ce, OCUTYpaHUKa WM KOPUCHUKA OCUTypamba.” [Ipuberaparbe HaIlOHATHOM
npaBy, OMIO pajiy orpaHuYee WM fonyHe IIpuHINMIIA, HUje HOMYIITEHO.
To ce He ogHOCH Ha MaH[aTOpHe ofpende HAIMOHAIHOT IIpaBa, JOHETE 3a

Tpehm u yeTBpTH fle0 omiuTer peepeHTHOT OKBUPA U [ajbe ce Pa3MaTpajy.
4 Mpuayny, wi. 1.101 (1).

IMpuaimny, wi. 1:101 (2). lo oBakBoOr 3ak/bydKa AOa3M Ce M Ha OCHOBY HAcClI0Ba ApY-
ror, Tpeher u 4eTBpTOr fena koju ypelyjy oflITeTHa OCUTyparba, OCUTyparba Ha GUKCHY
CyMy U OCTajie TpaHe OCUTyparba.

IIpyaunnm, wi. 1:102.
IIpyaumny, wi. 1:103.
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BpCTe OCUTypaiba Koje HICY IIOKpMBEHe CIlel[MjaTHUM NPaBUIMMa CafpiKa-
HuM y IlpymHummnuma.® 3a gepuHncame mospa npumeHe IlpyHumma 6uraH
je ¥ BUXOB OfHOC ca IIpuHIUIa eBpOIICKOr yroBOpHOr mpasa (,Principles
of European Contract Law").” OBu Ipyru MOTy TOCTY>KUTH Kao JOITYHCKH
U3BOP €BPOIICKOI YTOBOPHOT IIpaBa OCUTYpamba, a aKo HEKO INTame Huje
ypebeno Hu muma, oHa he OuTM pelreHa NPUMEHOM ONIUTUX NPUHIMIA
npaBa apxaBa wianuna.'’ Kazia je ped o Tymauemy [IpuHImIIa, OHY HaTaxy
Ia ce MOCeOHO 0OpaTy Maxkika Ha MOTpedy Aa ce MPOMOBMIIE CABECHOCT U
(dep nocnoBame y CeKTOPY OCUTYpParba, CUTYPHOCT y YTOBOPHUM OHOCKMA,
BUXOBA yHI(OPMHA MPUMeHa 1 afieKBaTHa 3alITHTa ipyKaoria moymce. !

I pyra cexumja mpBor mena cagpxu otiuiia ipasuna. Hakon repunnca-
Iha TI0JMOBHOT aIlapaTa MpaBa OCUTYpama, > paspabyje ce mpaBuIo TyMadera
YroBOpa y KOPUCT c/abuje yToBOpHe CTpaHe 1 TepeTa JOKasMBalba OCUTypa-
Baya fla je ApsKasall Mojiuce IPYMHUO IOKYMeHTa Koje je OH 610 my’kaH fa
06e36emn.'> To je jako 3Ha4ajHo, jep ce Ha OCHOBY OBOT YIaHa OCUTypaBad
He MOXKe 0c7o6oanuTy o6aBese [a APYroj yrOBOPHOj CTPAaHU IIpeia OIIIITe
ycrnoBe ocurypama. [loce6HO 3HauajHa ofjpesba OBOT Ofie/bKa je OHa Koja
yBOAu 3abpaHy AUCKpPUMMHALMje IPUINKOM oOpadyHa IpeMuje M HaKHaje
U3 OCUTIYypParba, OCUM YKOJIMKO OCUTYpPaBad JOKaXKe J1a je NMPOMOpPLMOHATHA
pas/nMKa y IojefMHaYHMM IIpeMijaMa M HaKHaflaMa 3aCHOBaHa Ha peJIeBeHT-
HUM ) TAYHUM aKTYapCKUM M CTaTUCTUYKUM Tofarma. 4

Ipyru onemak ce 6aBu 3akmyuerwem u thpajarwem yiosopa. llro ce
Tide obaBe3e NpMjaB/blBalba OKOJTHOCTY 3HAYajHNX 3a OLiEHY pU3NKa, OHa
Ce OfIHOCY Ha OKOJTHOCTM KOjMX je aIUIMKaHT CBeCTaH MM je TO Tpebao 6utu
U Koje Cy NpefMeT jaCHUX U NpelU3HUX NMNUTalba IIOCTaB/beHNUX Of CTpaHe
ocurypasaua.'® Ykommko gpanmal| mouce MPEKPUIM OBY JIyKHOCT, OCUTY-
paBau MMa IpaBo u36opa: fa MPeIoKM PasyMHy U3MEHY VWIM IOHMUIITA]
yrosopa. Jla 61 ce MOrao KOpUCTUTI OBUM IIPaBOM, OCUTypaBad Tpeba ja
Yy POKY Off Mecel] laHa HaKOH LITO je Ca3HAao 3a KpIleke NY>XHOCTYU MIN OHO
IIOCTAIO OYUIJIE[HO, YITy TV MMMCMEHO 06aBelITebe O CBOjoj HaMepy, mpaheHo
obaBemTeleM O MpaBHMM IOCHEfUIIaMa CBoje omayke. = Ocurypasad je,
IpY TOM, AY>KaH Jla aIUIMKAaHTa yII030pU Ha OACTyHamwa u3Mehy nmonyhenor

puurymy, wi. 1:105 (1).

Lando/Beale, Principles of European Contract Laws, Parts I, II (1999); Lando/Clive/Zim-
merman, Principles of European Contract Law, Part III (2002).

10  IIpuniumuy, ur. 1:105 (2).

11  IIpunauumnm, wi 1:104.

12 Ipuuumny, yr. 1:201 n w1 1:202.
13 IIpunuunnm, wr. 1:204.

14  Ipunuuny, wr. 1:207 (1).

15  Ipunyuny, wt. 2:101 (1).

16  IIpunuumny, wr. 2:102 (1).
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nokpuha 11 mberoByux 3axTeBa KOjuX je OCUIypaBad CBeCTaH May 6u To Tpe6ao
6uty, ysumajyhu y 063up OKOTHOCTI ¥ Ha4MH 3aK/bydera YTOBOpa, a Hapo-
YITO Jja JIY je aIUIMKAHT MMao moMoh HesaBUCHOT mocpefHuka. ~ VIcTo Taxo,
OCHTypaBad je [ly’)KaH Jia aIUIMKaHTa Yo3opy o mouerky mokpuha.'® Illto
ce TMYe 3aK/byderba YroBOpa, He HOCHiuju 3axilieé HucMmeHe unu Heke gpy-
ie ¢popme. YTOBOp ce MOXKe JOKasMBATY OMIO KOjUM JOKasHMM CPEfICTBOM,
yxmyuyjyhu u ceenoxe.!® OBaj opemmax ypebyje n npasuu pesxum knaysyna o
310ynoTpeby npasa, ynHehn nx Heob6aBesyjyhyum nmpeMa ocurypaHMKy mmm
KOPMCHMKY OCHUIypama, Kao ¥ PeTPOaKTUBHO M IIPEeIMMMHAPHO mokpuhe.
[Ipomucana je o6aBe3a ocurypapaya jja IpUIMKOM 3aK/bydera YroBOpa Uc-
focifiasy Honucy OCUTYpama, 3ajefHO Ca ONIUTUM YCIOBMMA, aKO OHU HUCY
yKbyuenu y momiucy. Cafipxuna nomuce je meta/bHo mpurmicana.”’ Ykommko
ce OHa pa3/MKyje Of OHOTa IITO je CaffpXKaHO y aIUIMKALVjU MM OMI0 KOM
APYTOM paHMjeM CIOpa3yMy CTpaHaka, cMaTpahe ce #a ce mpykasall Imojmce
caracuo ca myMa YKOIMKO Cy OHE MICTAKHYTe Y MOJNCH, OCUM YKOJIMKO OH
IPUTOBOPM Y POKY Off Mecell IaHa of IpujeMa mnojuce. Tpajame yrosopa je
TaKo ofpeleHo ma M3HOCK TOAMHY JaHa, OCUM KOJl TMYHNX OCUTYpama, C TUM
Ia ce CTpaHe MOIy CIIOpasyMeTy O ApyrauMjeM MepUOAY aKo TO IpOU3/Ia3u
U3 Ipupofe pusukal

Tpehn opemak ypebyje #ocpegrnuxe ocuiypara. Ilocpemnmk je
oBIalIheH /ja BpIIN OHe pajitbe Y KOPUCT OCUTYpaBaya Koje cy mpema Tekyhoj
IPAaKCU OCUTYpamba y OKBUPY HErOBOT 3aIlOC/Iera. YKOMMKO IIOCTOje Heka
OrpaHNYea IEroBMX OB/alnherma, OHA MOpajy OMTM CAaoMIITEeHa AP>KAoIly
THOJIVICE Y OJBOjEeHOM JOKYMEHTY. Y CBaKOM C/y4ajy, oBjalihema MOCpegHu-
Ka 00yXBaTajy: MHq)c;];MmcaH)e U CaBeTOBambe [p>Kaolla IONNCE U IpUMarbe
CAOIILTEA Off HeTa.

UeTBpTH Ofie/bak Mpenmsupa ocuiyparu pusux. Bpno sHadajHa ogpep-
6a y Besu ca TMM je OHa KOja M3PUYUTO TOBOPYU O Mepama lpeseHyuje, Koje
Besyje 3a OCUTYpaHNKA JWIM JpKaolla Homuce. 3a KBaanUKALUjy HEKOT
YNMbeha VN HedMiberha OCUTYpaHMKa y cMmmcay IlpuHiuma Huje 6MTHO
Jla 7 je OHO OMMCAHO Kao YC/IOB OJIFOBOPHOCTM ocurypasada.”> Krmaysy-
la O TpaBy OCUTypaBadya Jja 3aXTeBa MOHNIITAj yTOBOpa 300r HeM3BpIIEHa
Mepa IIpeBeHIje He IPOU3BOAM [I€jCTBO YKOIMKO TO HUj€ YUMbEHO HaMep-
HO WM ca 3HameM fia he u3 Tora BepoBaTHO HacTaty mTeTa.”! HenamepHo

17 Ilpunnuumnm, wi. 2:202.
18  IIpunuymmy, wm. 2:203.
19  IIpunuymmy, wm. 2:301.
20  IIpuuuwmmm, yr. 2:501.
21  IIpuuuunmm, yr. 2:601.
22 Ilpuununmy, 4. 3:101.
23 Ilpuununmy, 4. 4:101.
24  TlpuHumnw, 9. 4:102 (1).
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HeNCIyHberhe Mepa IpeBeHIyje ocnobaha ocurypaBaya o6aBese MCIIaTe Ha-
KHajle 3a IITeTe M3a3BaHe ycnen Tora.”> OBaj Ofiebak capXu ofpenbe u o
HOrOpIIakhy U CMamewy pusuka. IIpuMena mpasuna o éolopuiary pusuxa
Moxke mohm y 0631p caMo ako yroBop cafjpXm KIasynay Koja ce Ha TO Ofi-
HOCHU U TIOJ, YCIOBOM JIa C€ pajii O IOTOPLIakby MAaTEPUjalHOr KapaKTepa U
BpCTe TIoce6HO HasHadueHe y yroBopy.2® Cuarverve pusuka iaje mpaBo Ipxao-
Iy IO/KCe fIa 3aXTeBa CPa3MEPHO CHIDKEbe IIpeMuje 3a IpeoCTay Hepuof
ocurypama. AKO CTpaHe He YCIIejy /la ce TOTOBOpE y POKY Ofi Mecell JaHa,
Ap>Kaaly monuce je opnamrheH fa 3axTeBa MOHUIITAj YTOBOPA.

Iletn opemak perymmine mmuTama Koja HACTajy y BE3U ca idpemujom
ocuiyparba: MOMeHaT ITahama, IpaBa ocurypasada y C/Iyd4ajy Hermahama
IpeMuje, Ie/bUBOCT NpeMuje M KPYT Jula off KOjuX OCurypasad Mopa Ipu-
myty Iwiahamwe npemuje. Kiaysysa kojoM ocurypasad yClIoB/baBa 3aK/byderbe
yroBopa Wiy IoyeTak nokpumha mrahamem mnpBe wim jefuHe mnpemuje
ocurypama IpOoM3BOAM [I€jCTBO CaMO aKO je Taj yCIOB CAOIIITEH aIl/IMKaH-
Ty KopulhemeM jaCHOT je3nKa ¥ YIO30pemeM Ha MOC/IefuIie IPOIyIITamba
nnahama npeMuje 1 ako je MCTEKAo Iepyof, Off iBe Hefle/be HAKOH IpujeMa
dakType Koja MCIyHaBa IpBU YCIIOB, a 1a Miahame Huje usspmeno.”® Kama
ce pazy o moceauIamMa Hernahama Tekyhe mpemuje ocurypama, ocurypabay
ce Moxke ocrmobonuTy ob6aBese fla mpy»ka IMokpuhe caMo aKo ApsKasal] IOJm-
ce, HAKOH IpujeMa ¢dakType Koja I7lacy Ha TauHO ofpebeHM MsHOC mpemuje
ocurypama 1 nogcehama ocurypapada Ha [OCHENOCT IIpeMuje ¥ CYCIIeH3Mjy
nokpuha Kao IOC/IeANIly eBeHTya/HOT Hellahama, He IUIaTH IPeMUjy HU Y
HaKHaJHOM POKY OJ] HajMalbe [IBe negene.” U Y jeBHOM M y PYyTOM CIIy4ajy,
OCHUTypaBad MOK€ OKOHYATV YyTOBOP HaKOH MCTEKa HaKHA[JHOT poKa KOju je
OCTaBMO AP>KAOLy IIOJINCE, CIatbeM MICMEHOT 00aBellTerba Mof, YCIIOBOM Ja
je Ty moryhHoCT mpeTxomHO mpeouno Apxaoiy nomuce.>’ Y Ipuniume je
ylta 1 ofipef6a o He/bUBOCTY IIPeMIje OCUTypamba, Koja je Beh mpuxsahena
y MHorum npasuma.’! Ocurypasau Hema TpaBo fia ofi6uje miahawe mpemuje
M3BPIIEHO Off CTpaHe Tpeher /mija y3 caracHOCT Ap)kaolja momuce u tpeher
JMIA Koje ¥IMa JIETUTMMHIU MHTepec fia ce mokpuhe ofpu, a gp)Kaar 1mo-
JMCe je MPOITyCTHO Ja TO YYMHY WM je jacHO #a Hehe rumatutu y BpeMe f10-
CIIETIOCTY IIpeMUje.

25 IlpmHuumnmy, 4t 4:103.
26  IlpmHuumnmy, 4r. 4:201.
27  Tpuunymm, wi. 4:310 (2).
28  IIpmuuummy, yr. 5:101.
29  IIpuuuumny, yr. 5:102.
30 IIpunnumm, 4i. 5: 103.
31 Ilpuununmy, 4. 5:104.
32 Ilpuununmy, 4. 5:105.
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lectn opmemax perymmiie ocuiypanu ciy4aj. Kaga je ped o kpyry
NMIIA KOja Cy MyXKHa fla IIpujaBe HacTylarmbe OCUTYpaHOr ciay4daja, IIpmunu-
mu ux oppebyjy nomasehu op kpurepujyma ma cy 6una ceecHa tociiojara
ocuiypasajyhel tiokpuha u Haciianka ocuiypanoi cnyuaja Wim cy to tpeba-
ma 6utn. Ty Hajnmpe fomase ApsKamaly HOMNCe, OCUTYPAaHMK WIM KOPUCHUK
OCUTyparba, aliM ¥ CBaKO JPYyro e, [IpujaBa ce MOpa MomHEeTH 6e3 He-
ouipasgarol ognaiarea. IlomeHyTa muma cy fy>XKHa #a capahyjy ca ocurypa-
BayeM y MCTPasy OCUTYPAHOT Caydaja ofiroBapajyhm Ha 3axTeBe y Be3u ca
nHbOpMaIMjaMa O y3pOIMMa U JIejCTBMMA OCUTYPAHOT CITy4aja, JOKYMeH-
TapHUM WIN OPYTUM [OKas3uma, ut.>* Haxon npujeMa obaBelITema O Ha-
CTaHKy OCUTYPAHOT C/yd4aja, OCUTypaBay IIpefy3MMa CB€ pa3yMHEe KOpake
KaKo 61 3axTeB pemno 6p3o. YKOIMKO He ofbuje 3aXTeB UIN OCIIOPY IMCMe-
HO ITpM3Hambe 3aXTeBa Ca pasfio3yMa 3a TaKBYy OJUIYKy, CMAaTpa Ce Jja je 3aXTeB
npuxsaheH u fa ocurypasad Tpeba Jja IUIaTy WIN U3BPIIM HELITO APYro Ha
mTa ce 06aBe3ao 6e3 HeONpaBIaHOT ommarama.> YKommko ocurypaBay 3a-
HoLHM ca IIahameM HaKHafie M3 OCUTypama, OH he OMTHU Hy>kaH Jla OCUTY-
PaHUKY UCIUIATU U OfiroBapajyhy kamaTy, Koja ce o6padyHaBa IpemMa Kypcy
eBPOIICKe LIeHTpajHe OaHKe.

CenMu opmepak pasMarpa 3acimiapenociti. Tyx6a 36or Hemmahama
IIpeMuje OCUTyparba 3acTapeBa y POKY Off TOMHY JlaHa Off MOMEHTa JJOoCIIe-
JIOCTY TIpeMuje, TOK TY>k0a 3a MCIUIaTy HaKHaJfie M3 OCUTypama 3acTapeBa y
POKY off TpM TOIMHE O MOMEHTA KaJja je OCUrypaBay JOHEO KOHA4YHY OfIIy-
Ky O TIpUXBATamby 3aXTeBa 3a MCIUIATY HAKHAZIE WM Ce CMaTpa Jia je Tako.>’
YKO/MMKO ce Taj MOMEHAT He MOXKe ca curypHomNy yTBPAWUTH, 3aCTapeoCT
y CBAaKOM C/Iy4ajy HacTyna y poky of 10 roguHa ofi HaCTaHKa OCUTYPaHOT
clIy4aja, ogHOCHO 30 rofyuHa aKo je nocpeau >XMBOTHO ocmrypame.38

6) IIpunyuiiu - gpyiu geo

Ipyru meo cappxu oppende 3ajeqHNYKe ONIITETHUM OCUTYparbUMA.
Ibume cy perynmcanm: ocurypaHa cyma M OCUTyPaHa BPeJHOCT, IIpPaBO Ha
HaKHaJy U3 OCUTypama, Cybporanuja, OCUIypaHa JIMIA, OCUTYPAaHN PUSKK,
TPyIlHA M OCUIYpama 3aCHOBaHA Ha KOJEKTMBHMM cliopasymmuma. [Ipun-
LI T0/Ia3e Off Hauvend obeuiilieherra KaO OCHOBHOT Hayesla MMOBUHCKUX
OCHTypamba I Ha IIOYeTKY OBOT Jie/la YBOJie Ofipefi0y IpeMa K0joj OCUrypapay

33 IIpunumny, 4. 6:101 (1).
34 Ipuxnuny, 4. 6:102 (1).
35 IlpuHumnmu, 9. 6:103 (2).
36  Ilpuununmy, 4. 6:105.
37  Ilpuununmy, 4. 7:101.
38  IIpmHummnm, wi. 7:102 (1).
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Hehe 6uTK 06aBe3aH Aa IIaTy BUILE OFf MU3HOCA HEOIIXO/IHOT 3a HAKHAJY IITe-
Te Kojy je ocurypanuk mperpreo.”” Haueno o6emrehera je mame paspahero
ompenbama o Hogocuiypary, HAgocuiyparwy W 6UULECTHPYKOM OCUIyparvy.
V3BecHo opcTymame of Hauena obemTehema mpepcraB/ba M MOryhHOCT
yroBapama BpefHOCTH MpeAMeTa OCUTYPama, IOf, YCI0BOM Jia Ip>Kajall IIo-
JMCe HUje TIOTPEITHO MPUjaBUo CTBAPHY BPEIHOCT OCUTYpaHOT mpemmera.*’
IITo ce TMye mpaBa Ha HaKHAaJy M3 OCUTypaiba, OHO HE IIOCTOjU Y MEPU Y
KO0joj je IITeTa M3a3BaHa aKTOM MM NPONyLITaleM HaMepHO MM CBECHO
YUMEEHUM O] CTpaHe JIPKaolia MOMMCe WV OCUTypaHuKa.'! A, yKOMIKo
CY INTeTy M3a3Ba/Ii HEMaXKKHOM, IPaBO Ha HAKHAJy ITeTe OCTaje. >

Jp>kanar monuce MM OCUTYPaHMK MMa NIPAaBO Ha HAaKHAJY TPOIIKOBA
KOje€ je MMao WM LITeTe KOjy je IPeTpIeo yciey npefysuMarba Mepa y Luby
yMamema IpeTpIbeHe IITeTe, Y MEPM Y KOjOj je OlpaBJaHO Te Mepe CMaTpao
PasyMHVM y IATMM OKOTTHOCTVMA, YaK ¥ aKO Cy Ce TIoKasae HeycremHum. *
OcurypaHuk uMa Ipaso jja foOuje HaKHaJAy Ha MMe TUX TPOIIKOBA U YKO-
JIMKO 3ajeflHO Ca M3HOCOM HaKHaJle M3 OCyTypama IpeMallyjy M3HOC CyMe

ocurypama.**

Y ckmapy ca ofIITeTHMM KapaKTepOM OCUTypara PEeTyIUCAaHUX Jpy-
TUM felioM, [IpMHIMIUM perymminy u cybpoidyujy OcuUrypapada y IpaBa
ocurypanuka.*> Payu peanusanuje npasa ocurypasada Ha Cy6porariyjy, mpo-
IJICAHO je [ja, YKOIMKO Cé OCUTYpPaHMK OfipeKHe IIpaBa Mportus Tpeher mmma
Ha Ha4MH KOjy IITETU OCUTypaBadeBOM IIpaBy Ha cybOporaumjy, on he 6uru
JMIIeH MpaBa Ha HAKHAZy Y MEpPHU Y K0joj ce ofipekao mpapa.*® Ocurypapau
TIPM TOM He CMe BPIIUTY MPABO Ha Cy6pOTaIijy Ha IITeTy OCuTypaHnka. !’

IIITo ce Tnye kpyia oculypanux nuyd, OH je IPUINIHO UIMPOKO ofpedeH.
YKO/MUKO je ocuryparme 3aK/bydeHo 3a padyH Tpeher /i, To nuie he nmatn
TIPaBO Ha HaKHAJTy 13 OCUTyparba Kajla ce JJOTou ocurypanu cy4aj.*® Iipxa-
JIall TIO/IMCe MOXKe OIIO3BaT! TaKBO IOKpuhe camMo ako monmuca He npexsuba
HeITO JIPYTO WM Ce OCUTYPaHN CTy4aj Huje moroauo.*’ Omosus mpoussomm

39 Ipuaumny, wi. 8:101 (1).
40 TIpwuuymnm, 4. 8:101 (2).
41  Tpuuuunm, 4. 9:101 (1).
42 TIpuuuunm, 4t 9:101 (2).
43 TIpuuuumnm, wi. 9:102 (1).
44  TIpuununm, wr. 9:102 (2).
45 TIpuunumm, wi. 10:101 (1).
46  Ilpuuimmy, wi. 10:101 (2).
47  Tpunuiumy, 1. 10:101 (4).
48  Ilpwnrmmy, wi. 11:101 (1).
49  Tlpunimmy, wi. 11.101 (2).
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JIejCTBO Kajja ce MMCMEHO CAoTIITerbe TPefja OCUTypaBauy.”’ 3Hatbe NI y
41jy KOPUCT jeé OCUTyparbe 3aK/by4eHO Ce He NPUINCYje OPXKAoly IOJINCE,
OCVM YKOJIMKO je OCUTYPaHO JIMIle 610 CBECHO CBOT CTaTyca OCUTypaHMKa
JIOK je ApsKasall rmommce 6mo ob6aBe3aH jja Mpy>Ku pelieBaHTHe MHPOpManuje
ocurypasauy.’! Kpirmerme y>KHOCTY jeTHOT OCUTYpaHMKa He yTU4Ye Ha TIpaBa
OCTa/IMX JINIA OCUTYPAHUX UCTUM YTOBOPOM O OCUTYPAIbY, OCUM YKOJMKO je
PU3MK 3ajefHNYKM OCUTypaH!

Hajsan, y oBoM fieny cy cajpkane u moce6He onpenbe o ocuiypanom
pusuky y obmacTu MMOBMHCKMX ocurypama. Hajmpe je perymmcan yTuiaj
HEIIOCTOjarba UM MpecTaHKa II0CTOjarba PMU3MKa Ha YIOBOP. YKOIMKO PU3MK
He TI0CTOjY Y MOMEHTY 3aK/by4elba YTOBOPa, HUTU Y TOKY beroBOr Tpajaimba,
OCUTYpaHMK He JyTyje IPeMUjy OCUTypama.>> AJi, OCUTypaBad MMa IIpaBo
Ha pasyMaH M3HOC TPOIIKOBA KOje je MMao y Be3) ca TUM YTOBOPOM. AKO OCH-
TypaH! PU3MK IIpecTaHe fla IIOCTOj| Y TOKY IIepUOfia OCUTypama, yroBop he
Ce CMaTpaTy OKOHYaH!M y BpeMe KaJia je OCUTypaBad o Tome obasemiren.”*

Kapa ce pagu o éiperocy ocurypase crapy, [IpuHImnm yBoge mpeTo-
CTaBKy IIpecTaHKa Bakera nokpuha. Hanme, mpeHoc cBojiHe Ha OCUTYPaHO]
CTBapy JJOBOAM [I0 IIPeCTaHKa BaXkKerha OCUTypara y POKy Off Mecel] JaHa Off
MOMEHTAa KaJia je IPEHOC M3BPILEH, YKOIMKO Ce OCUTypaBady, Fp)Kaarll IojIm-
Ce ¥ CTUIa/IAll He JOTOBOpE ApYyTradnje IN ce He Pajyl O IPEHOCY Y CIydajy
Hacnehupama.>

6) IIpunyuiiu - wwipehu geo

Tpehu peo Ilpuunuma je mocBeheH ocurypamyma 3ak/byd4eHUM Ha
¢ukcHy cymy. Ilpuunmnm mpensubajy ma ce ocurypame op Hecpehnor
CITy4aja, 3[paBCTBEHO OCUTYpambe, )KMBOTHO, OPauyHO, OCUTYpambe 3a CIy4aj
pobema ¥ Apyra nuMYHa OCUTypara MOTY 3aK/bYYMTH KaO OCHUIypama Ha
¢$uKCHM U3HOC.

1) IIpunyuiiu — weitiepitiu geo

Yerspru geo Ilpuaunma ce 6aBu cnenudnyHNM BpCTaMa OCUTYpamba.

50 IIpuHiuny, wi. 11:101 (3).
51 Ilpuanunm, g 11:102.
52 Ilpuanummy, 4. 11:103.
53  IpuHumoy, wi. 12:101 (1).
54  TlpuHumomy, wi. 12:101 (2).
55 Ilpunnummy, un. 12:102.
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2. Yapykeme eBpOIICKMX OCUTypaBaya I peocurypasaya
JKOCTAaBIIO aMepudKoM CeHaTy OfroBOp Ha MpPeNI0oKeHy
IPOMeEHY ONOPe3MBaba PEOCUTYPatba MOBe3aHMX APyITaBa®s

®unancyjckn koMurer amepudkor CeHara IpeyIoXNO je yBoDheme
M3MeHa MOPeCKOT TpPeTMaHa IIpeMuja peoCurypama YCTYIUbEHNUX Of CTpaHe
amepmukux unmjana HeaMepuuKMxX fApyliTaBa 3a (pe)ocurypame offshore
KOMIIaHMjaMa 3a IopecKe rofiuHe mo4es of 31. mememobpa 2008. Y Amepu-
IV Ce OBaj IIPeIOT IIpaB/ja MOPeCKMM pasjosyuMa 1 HOTpeOOM JIOymhaBarmba
Ip>KaBHE Kace HOBMM M3BOpMMa Ipuxona. MebyTum, yapyxeme eBpOICKMX
OCHUTypaBada U peocurypasada Bepyje /ja ce OBUM HAI[pTOM HaMehe mTeTHN
¥ IMCKPYIMMHATOPHU IIOpe3 CTPAaHMM KOMIIaHUjaMa, jep he ce mpuMemuBaTu
CaMo y IOITIERY peoCUrypama ca CTpaHMM e/IeMEHTOM. YKOJIMKO Ce YCBOjH,
OBaj HaLpT he HaHETH IITETY He CAMO CTPAaHMM PEOCUTypaBadMMa, KOju piKe
3Ha4ajaH NopTde/b aMepUYKUX pusuKa, Beh M caMoM aMepuyKOM TP>KMII-
Ty OCUTypama U peocurypama. YBoheme yBehaHumx mopesa Ha mpemuje
peocurypama 1naheHe caMo CTpaHMM peocUrypaBadyMa foselrhe HyXHO J10
Tyllemha KOHKYPeHIMje Ha TOM TPXKUIITY ¥ IopacTa IpeMyja peoCUrypama
momahux peocurypasaua, mto he y kpajiwoj mmHMju goBecTy fo noBehama
TpoOIIKOBa IpubaBpama ocurypasajyher mokpmha, gamer McIpIUbMBamba
aMepUYKNMX KOPUCHMKA YC/Iyra OCUTypamba, Kao U aMepuiKe IpuBpefe, Koja
je Beh MOBO/BHO yrpoXKeHa ITOCTIOBambEM Y PeLleCIOHOM OKPYKemY.

3. ITaneBponcku popyM ocurypama u3Heo CTAHOBIIITE O
perynaTopHuM KOHCEKBeHIaMa (pUHAHCHjCKe Kpu3e®’

Y CBOM CTaBy M3pa)KeHOM IIOBOJIOM IIOC/IEANIIA CBETCKe (PMHAHCHUjCKe
Kpu3e, YWIAHOBU €BPOICKOr (popymMa OocuTypama UCTUYY fla 3aKOHOJABLIU
MOpajy pearoBaTi Ha GMHAHCHjCKY Kpu3y Bofiehu padyHa o Tome f1a ce GucHuC
MOJIe/l MHAYCTpYje OCUTypama CYIITMHCKA Pa3yMKyje of pedepeHTHOr MO-
Iernma 3a Apyre ¢puHAHCHjCKe ceKTope. VIHTepBeHIuje Bafie y LM/by HOAPIIKe
ocurypasajyhyum npymTsyuma Mopajy 6UTH 1o6po IpoliemeHe 1 OIpaBiaHe
crienuduyHonthy oBor cekropa. byayhm ma ce y MHOrMM 3emM/pama Kpempa
HOBO PeryIaTOPHO OKPYXKeke, eBPOICKN (POPYM OCUTypamba IIpernopydyje aa

56  CEA Press release, CEA submits response to US Senate on proposed tax change to related-
party reinsurance, 27 February 2009, focTymHo Ha: www.ced.eu.

57  Pan European Insurance Forum, Regulatory Consequences of Financial Crisis. EBporckn
¢dopym ocurypama je caummeH of HajBehux eBpomckux ocurypasajyhux xommanumja,
nomryt AEGON, Allianz, AVIVA, AXA, GENERALI, ING, MAPFRE, Munich Re, RSA,
Swiss Re, UNIQA n Zurich Financial Services. IlpencefaBarbe OBIUM TEIOM Ce Mama Ha
cBaKe /iBe TofuHe. UMaHOBM eBPOIICKOT GOpYyMa OCUTYpatba TeXe PasBojy KOHKYPeHIje
U TIOTITYHO MHTETPUCAHOT €BPOIICKOT TPXKMIITA OCUTypalba.
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Ce eBEHTYya/IHe M3MeHe 3aKOHOJIABCTBA OCUTypama Kpehy y mpasiy ypaBHO-
TexeHor npucryna. Kibyune npenopyke cy cinenehe: 1) perymaTopan okBup
Tpeba ma ob6e3beny mopcTMIdje 3a HOOPO YIIpaB/balbe PUSUKOM; 2) BeJIKe
¢uHaHCHjcKe MHCTUTYLMje Tpeba ma OyAy HaasupaHe y LeIMHM; 3) Mopa
OUTK y4uIbeH HAmop Aa ce MOCTUTHEe KOH3UCTEHTHOCT y PadyyHOBOACTBe-
HJIM CTaHJapANMa; 4) motpebHa je Beha TpancmapenTHOCT; 5) MHTepBeHIMja
B/Iafie He cMe yrpo3utu tpxkuiure. [Togpuika Moxke 6uty nmorpebHa y Kpat-
KOM POKY y LWy cTabunusanuje GMHAHCUjCKOT CUCTEMa U OHAa MOpa OuTu
obycrap/beHa y Hajkpahem Moryhem poky.

II PeyHuk 1 nmojMoBu ocurypama

1. CrBapHu 1 U3BefeHN NOTIYHU ryOuTaK pobe y IOMOPCKOM
Kapro oCUrypamy

Hamre mpaBo TpaHCHOPTHOI OCUIYpamba, IOJ, yTULAjeM pellerma U3
APYTUX IpaBa, ycBaja nopeny Ha ctBapuu (,Actual Total Loss“) v usBefeHn
notnyrn ryourak (,,Constructive Total Loss“) pobe. CitisapHu doiiiyHu Iy-
6uitiak pobe TIOCTOjU KaJja je ycreq HacTylama OCUTYpPaHOT CIy4aja JIOIIIO
[0 HOTIYHOTr GU3MYKOT I'yOUTKa ocurypaHe pobe, OHOCHO Kaja je poba
Kao TakKBa IpecTaza fia moctoju. IToTmyHu ryburak camo jemHor jena pobe
He CMaTpa ce TOTIYHUM I'yOUTKOM y CMUCITY OCUTypama, Beh fennMuaHnmM
ry6I/IT1<0M.58 M3eegenu toiiiynu Iybuitiak pobe IMOCTOjX Kajfia OCUTypaHa
poba Huje y moTiyHOCTH GU3MUKK ouiTeheHa 1y n3ryb/beHa, aj To MOXe
mocraty 300T HEM3BOIBMBOCTY JIM HEVCIUIATUBOCTU OIpaBKe. VI3BemeHn
IOTIYHM TyOuTaK 00yXBaTa, JaKJe, CIydajeBe eKOHOMCKOT IyOMTKa Tj. Kaja
je CTBapHM IOTITYHM TyOMTaK Heyn30exaH M Kajla OCUTYPAHUK yCIIef, CTelleHa
omrehemwa ocurypase pobe HeMa HIKaKaB MHTePeC fla Ce OHa IOIIPaB/ba MU
IPeBO3M JI0 Of[PeMUIITA, jep 6U TPOIIKOBM IPOy3pOKOBaHU TuMe 61 Behn
ofi BpegHOCTM caMe pobe. Pasmnka naMmehy momeHyTux o6mmka MOTIyHOT
ryOuTka Hajoo/be ce youaBa Kajla ce Kake Jja je CTBapHM IOTIIYHU TyOUTaK
HOTIYHY TyOUTaK ¥ IPaBHO U HAaKTUYKM, TOK je M3BefleH) IIOTIYHM TYOUTaK
TO caMo TIpaBHO, a He ¢akTnykn. Kako ce y Teopuju jour monaje, usBeneHn
IOTIYHM TyOUTaK MOKpMBA CIydajeBe KOjU Cy ,Ha CPEAVHM M KaO TaKBU
He MOTY Ce IOfIBeCT! HY IOJ, CTBApHU HOTIIYHU I'yOMTaK HU IOJ, AeMVMUY-
HM Ty6uTak. PasBojeM mpakce ocurypama, 3a BUX je HaheHO pelleme Koje

58 Ciyu4ajeBu y KojuMa HOCTOjY CTBapHM HOTIIYHM TyOUTaK OCUTypaHe pobe MHOrOOpOjHI
Cy: IpOIACT WIM YyHUIITele pobe ycen mHoxapa, moronyhe Opoma m pobe 6e3
MmoryhnocTy Babema, omreheme pobe ycen kora oHa BIIIe He MOXe OUTH yIIOTpe6/beHa
3a yobuuajeHy HaMeHY, IOTIYH!M HeCTaHaK OCUTYpPaHOT 6pofia ca OCUTypaHOM pobom,
NuIIeke OCUTYPaHNKa OCUTypaHe pobe 6e3 MoryhHOCTH [ia ce TIOHOBO BPATH, UTH,.
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yBa)KaBa IBUXOB CIeIVIPUYHY KapaKTep U Koje JOIYIITA [ia Ce TPETUPAjy 110
IpONUCUMa KOjU BaXKe 3a CTBAPHU MU JJeTUMUYHA TyOUTAK.

MHCcTUTyTCKe KiIay3yle IO3Hajy [iBa C/Iydaja M3BEJEHOT HMOTIIYHOT
rybutka pobe: 1) Kaja je cTBapHM IOTIYHU IybuTak pobe HemsOexaH U
2) Kajia 61 TPOLIKOBY IOHOBHOT J0OMjama, JoBOhema y NCIpaBHO CTame U
OTIIpeMarma OCUTypaHe pobe 10 OfipeAuIITa A0 KOra je 611a OCUrypaHa u3-
HOCW/IM BUIIE OFf ’heHe BPeJHOCTY Ha OfPeUIITY.
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ITPABHA IIPAKCA

Cnencana BYJUTHOBU'Rh
MuHNCTapCTBO pajia M cOLMjaTHe MOTUTHKE

MUIBEIbA MUHUNUCTAPCTBA PAJA N
COLMJAJIHE ITIOJINTUKE

1. ITocnomaBan MoxXKe Aa ofpeny M APYTM faH 3a Kopumheme Heme/bHOT
0MOpa aKO MPHPOJA MOCIA M OPraHU3aIyja pajga To 3axXTeBajy (WiaH
67 cTaB 3) KaKko y OKBUPY PeOBHOT PaJHOT BpeMeHa TaKO U Y OKBUPY
npepacnopene pajHoOT BpeMeHa.

Ynanom 53 3akoHa o pany (Cnysmbenu inachux PC, 6p. 24/05 n 61/05),
npenBubeHo je f1a je Ha 3aXTeB IOCTOAABIIA, 3aIIOC/IEHN TY>KaH fla pajy yxKe
Off ITYHOT paJ{HOT BpeMeHa y C/Iy4ajy BUIIe CiIe, U3HeHaIHOT oBehama o6m-
Ma IOC/Ia ¥ y APYTMM CIIy4ajeBUMa Kaja je HeOIXOAHO Aa ce y ofpebeHoM
POKY 3aBpIIM IIOCA0 KOjM HUje ITaHMPaH.

ITpexoBpeMeHM pajj He MOXe fla Tpaje y>Ke Off 0caM 4acoBa Hefle/bHO,
HUTH Jy>Ke Off YeTUPU Yaca JHEBHO II0 3aIlOC/IEHOM.

IIpema TOMe, 70 yBOhema mpekoBpeMeHOr pajia Moxke jfohm, moper
OCTa/IUX CIy4ajeBa, M y CIydajy M3HEeHagHOTr Iobehama obuMa mocma mm
Kajia je y ogpeheHOM pOKy HOTpe6HO Jja ce 3aBpIIM II0CA0 KOjU HMje IIaHM-
pan. Hanomumemo 1a myHo pajiHo BpeMe usHocu 40 4acoBa Hefle/bHO, aKO
3aKkoHOM Huje fIpyKunje oxpebheHo.

Mebytum, 3akon He mpepsuba MoryhHocT gma 3amocieHM Koju je
Yy PajjHOM OJHOCY KO TTOC/IOZIaBIIA, Pajiil y»Ke Off 0CaM 4YacoBa HefebHO,
HUTY [y>Ke Off YeTUpM Yaca AHeBHO. Takobe, Tpajame ImpeKoBpeMeHOT paja
OTPaHNYEHO je U JHeBHUM opMopoM m3Mmely nBa papna mana. Hamme, mo-
clofaBal je fy>KaH Jja 3aroc7ieHoM o6e36eny ogMop nsmehy nBa pagHa faHa
y Tpajamy o HajMame 12 JacoBa HempeKugHO (YIaH 66 3aKoHa).
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YnanoM 57 3akoHa 0 pajiy yTBpheHo je mpaBo Jja ITOC/IofaBal; MOXe Jia
U3BPIIY IIpepacnofeny pafHOT BpeMeHa Kafla TO 3aXTeBa NIpUpofa [ie/TaTHO-
CTHU, OpraHusanuja paja, 6ope Kopuiheme cpeficTaBa paja, paloHaTHUje
Kopuiheme cpefcrasa pajia, palyoHanHKje Kopuinhemwe pajHOT BpeMeHa 1
usBplIaBame ofpeheHor nocmosa y yrephenum poxosuma.

IIpepacniofena pagHOr BpeMeHa BPIIN Ce TaKO Jja YKYIIHO PajiHO Bpe-
Me 3aI0C/IEHOT Y IepyOAy Off LIeCT Meceny (HeIpeKMIHO VN ca MpeKNan-
Ma) Y TOKY KaJleHJapcKe TOfjHe Y IPOCeKy He Oyze My>Ke Off IIYHOT PajHOT
BpeMeHa.

Y cnyd4ajy npepacrofieie palHOT BPEMEHA, paIHO BpeMe He MOXe fia
Tpaje my>xe ofi 60 yacoBa HefebHO. Takobe, Tpeba BoguTy padyHa o ToMe A
IHEBHO pajiHO BpeMe He mIpenasu 14 yacosa, umajyhu yBupy wian 59 cras
2 xoju yTBpDhyje ma ce 3amocimeHuma mMopa ob6esbemutu opmop usmeby nBa
pajHa faHa y Tpajamy off HajMame 10 yacosa

ITpema ToMe, 3amIOCIeHN KOjU pajyl ca IyHUM pajHUM BpeMeHoM (40
JacoBa HeJle/bHO) MOXKe II0 OCHOBY IIpepacIiofieie pajHOT BpeMeHa Jia pafn
jour 20 yacoBa Hefie/bHO. 3aKOH, Takobe, npexBuba orpanndeme y mpepacrmo-
Ie/u pagHOT BpeMeHa Y OfHOCY Ha Iepyof off 1mecT Meceny. Hamme, ykymHo
PajiHO BpeMe 3aIlOCTIEHOT y MePUOAY Off LIeCT MecelM Y TOKY KaJeHJapcKe
TOfIVHe Yy IIPOCEeKy He MOXKe 1a Oyjie fiy>Ke Off IyHOT pafHOT BpeMeHa

3amocneHn Mo IMpaBMIY MMajy IIpaBO Ha Hefe/bHU OOMOp Y Tpajamby
HajMame 24 Jaca HelmpeKNpHO (WIaH 67) U JHEBHM Yy Tpajamy Off HajMambe
12 yacoBa HenmpeknpgHo (WwiaH 66). Heme/sHn ogMop ce 0 IpaBuIy KOpUCTH
Hezie/boM (wiaH 67 ctaB 2). MehyTum, nocimogasai Moxe fja Ofpeny 1 Apyru
IaH 3a Kopuurheme Hefle/bHOT OAMOpa aKO MPUPOJA TIOC/IA U OpraHM3aIyja
paja To 3axTeBajy (WiaH 67 cTaB 3) KaKO y OKBUPY PeJOBHOT paJHOT BpeMe-
Ha TaKoO M Y OKBUPY IIpepacIofiefie pafHOT BpeMeHa.

(Mynvpere MUHMCTapCTBa pajja M COLMjaTHE ITOTUTUKE
6poj: 011-00-00321/2009-02 ox 18.5.2009. ropuHe)

2. HaunH oTKa3suBama KOIEKTMBHOI yroBopa Huje ypehen 3akonom amn
CMO MHIIbeHa Ja e 0TKa3 KONEKTMBHOI YyTOBOpa MOZHOCH OCTAaIUM
y4YeCHNIMMA y NNCaHOj (pOpMU IO jeaH MpUMepaK, a fa MOFHOCIIIALL
OTKa3a 3a/ip)KaBa MPUMePaK 0TKa3a ca MOTHICUMA I JATYMOM IIpujeMa
CBUX YYeCHMKA KOMe je JOCTaB/beH OTKas.

ITpema umany 264 cras 1 3akoHa o papy (Cnymbenu inacnux PC, 6p.
24/05, 61/05) Baxkeme KOIEKTUBHOT YroBOpa IIpe UCTeKa poKa 13 WiaHa 263
3akoHa (Tpu ToiMHe), MOXKe TIPECTATH CIIOPA3yMOM CBUX Y4eCHNKA VMM OT-
Ka30M, Ha Ha4MH yTBpheH TMM yroBOpoM.
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Y cTaBy 2 ucTOr usmaHa, y C/ly4ajy OTKa3a, KOJIEKTMBHM YIOBOp Ce
IpUMelbyje HajiysKe IeCT Mecely Off JaHa MOJHOIIEka 0TKa3a, C TUM IITO
Cy Y4eCHUIM IY>KHY JIa TIOCTYTIaK IIperoBapama 3al04Hy HajKacHMje y POKY
ofi 15 aHa of jaHa MOJHOIIEHa 0TKa3a.

W3 Bamer saxreBa ce BUAM [ia je y KOHKPETHOM CJIy4ajy MOC/IOAaBal]
MOJHEO OCTA/NMM Y4eCHMIIMMA OTKa3 KOJEKTMBHOI YIOBOPa KOJ, IOC/IONAB-
IJa, Ha OCHOBY 4/aHa 264 cTaB 2 3akoHa. HayuH OTKasuBama KOMEKTVBHOT
yrosopa Huje ypeheH 3akoHOM, a CMO MUIIUbEbA Jja C€ OTKa3 KOJIEKTVBHOT
yroBOpa MOJHOCK OCTaIVM Y4YeCHUIMMA y MUCAHOj GOPMU IO jefaH Ipu-
MepakK a Jla MOJHOCHU/IAL, OTKa3a 3a/[p>KaBa IpUMeEPAK OTKas3a ca MOTIHUCUMA
U JJaTyMOM IIpMjeéMa CBMX yYeCHNUKa KOjuMa je JocTaB/beH oTkas. Op naHa
IOJHOILIEA OTKAa3a Tede POK Off HajAy»Ke IeCT MecelM y KOM Cy Y4eCHUIIN
06aBe3HN Jja IPUMemYjy OTKa3aH! KOJIEKTMBHMI YTOBOP 1 POK of 15 maHa 3a
IOCTYTAK IPeroBapama 3a 3aK/by4ere HOBOT KOJEeKTUBHOT YTOBOpa.

(Myunvpere MUHMCTapCTBa pajja M COLMjaTHE ITOTUTUKE
6poj: 011-00-00395/2009-02 ox 22.5.2009. ropuHe)

3. ITocnogaBan Tpe6a 3aOCTIEHOM [ja IOHYU M3MEHY YTOBOPEHUX YCIIO-
Ba pajja OJJHOCHO, /Ia 'a IpeMeCTH Ha Apyru oarosapajyhm mocao npema
CTPY4YHOj CIIpeMHU KOjy 3alOC/IeHU NoceAyje M TO IO MOCTYIKY KOji je
nponucan wiaHoMm 171 3akona o papy. HemoTnucusame aHeKca yroBo-
Pa o pagy Mo>Ke OMTH pasior 3a OTKa3NBambe YTOBOPa O papy.

3akoHOM 0 papy y unaHy 24 ct. 1 u 2 (Cnysbenu inacnux PC, 6p. 24/05,
61/05) mpommcaHo je Ka pajHM OTHOC MO>Ke Jla Ce 3acHYje ca JInIeM Koje nMa
HajMame 15 rofuHa )KMBOTa 1 MCITyaBa ipyTe yCaoBe 3a paj Ha ofpehennm
IIOCTIOBYIMA, YTBphHeHe 3aKOHOM, OJHOCHO IIPaBMTHMKOM O OpPTaHM3aIVjU U
CUCTeMaTU3aLMj/ MTOCIOBA.

[IpaBuiHMKOM ce YTBphYjy OpraHmM3aiyioHn Ae/I0BYU KOJ| MOCIOfABLa,
BpCTa IIOCTIOBA, BPCTAa U CTEIEeH CTPY4He CIIpeMe U APYTU MoceOHM yCIoBU
3a pajl Ha TUM IIOCJIOBMMa.

ITpema TOMe, y cklamy ca umaHoM 24 3aKoHa, 3allOCTIEHM MOXKe Jja
3acHyje paJiH! OJHOC U JIa 3a BpeMe PaJHOT OfHOCa 00aB/ba IOCTIOBE 32 KOje
UCIIybaBa YCIOBe IIpoIMcaHe 3aKOHOM, ofHocHO Ilpasumaukom. Ilocro-
JaBall je gJy>XaH Ja IOLITYyje CBOj aKT O OpPTaHM3aLMju U CUCTeMaTU3aLuju
TIOCTIOBA U Jla Pacllopeiy 3aroc/ieHe Ha ofrosapajyhe mocnose y ckmamy ca
BPCTOM ¥ CTEIIEHOM CTPY4HE CIIpeMe U JAPYIMM yCIOBMMA KOje 3aIllOC/IeHN
UCIIy1baBa 3a Paji Ha TUM IIOCTOBUMA.

/s Baer 3axTeBa Npous/iasy fia 3aroc/ieHn 06aB/ba MOCTOBE KOju He
O roBapajy IeroBoj CTPy4HOj CIIPEMM OJHOCHO, fla He MCIIyIbaBa yCIOBE 3a
o6aB/barbe MOCTIOBA KOji Cy Tponucany IIpaBMIHMKOM O crcTeMaTu3anuju
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M OpraHu3aumju 1nocnosa. Mehytum, HejacHo je ma /1 je 3amoCIeHM IPUIN-
KOM 3aK/by4eHa yroBOpa O pajly 3a 06aB/bame MCTUX ITOC/TOBA VICIyHaBao
yCIIOBe Y TIOTTIE[ly CTPy4YHe CIIpeMe.

Y cBaKkoM CiTy4ajy mocnogasal Tpeba 3alocIeHOM Jja HOHYAU M3MeHY
YTOBOpPEHMX YC/IOBa pajia OGHOCHO, fia Ta IPeMeCTy Ha APYyru ofrosapajyhu
II0CA0 IpeMa CTPYYHOj CIPEeMU KOjy 3aIlOC/IEHN TI0CElyje U TO II0 IOCTYIKY
KOjI je IPONMCaH YIaHoOM 171 3akoHa. A HEMOTIMCUBaIbE aHEKCAa YTOBOPa O
pajly Moke OMTH pasyior 3a OTKa3MBame yTOBOpa O pasy.

Ynanom 179 craB 1 Tauka 1 3aKoHa IPOIMCAHO je [ja IIOC/IOfaBall MOXe
3aII0CJIEHOM Jla OTKa)Ke YTOBOp O Pajly aKo 3aIllOC/IEHM HE OCTBapyje pesy-
TaTe pajia, OHOCHO HeMa OTpebHa 3Haba U CIOCOOHOCTH 32 06aBIbatbe M0-
C/I0Ba Ha KOjuMa paju.

IlocnomaBan MoXKe Ja OTKa)ke YyTOBOP O pajy 3allOC/IEHOM IIO OBOM
OCHOBY, caMO aKo y ofipeheHOM Iepyony, Ha OCHOBY 00aB/beHMX IIOC/TOBA
YTBpAM Ja 3allOCIeHV He OCTBapyje pesyirare paja MIM HeMa CIOCOOHO-
CTM 32 0OaB/bambe ITOCTIOBA Ha KojuMa paau. MebyTum, nocmopasar je my>xaH
la 3aIIOC/IEHOT IIpeMecTy Ha OfroBapajyhe mocioBe y cklafly ca BPCTOM 1
CTENEHOM CTPy4YHe CIIpeMe M OPYTUM YC/IOBMMA KOje 3aIlOC/IEH! MCIYHaBa
3a pajj Ha TUM IOCTIOBMMA, jep je TO ImpeAycioB fia he 3amocieHy CTpydHO
obaBpaty Te mociose. Hamommmwemo na ce IlpaBunnukom yTBphyje Bpcra
U CTENEH CTPy4YHe CIpeMe KOju Cy HEONXOAHM 3a paj Ha oppeheHuM Imo-
CIIOBMMA.

(Myunvpere MUHMCTapCTBa pajja M COLMjaTHE ITOTUTUKE
6poj: 011-00-00414/2009-02 ox 3.7.2009. ropuHe)

4. Y KOHKpeTHOM CIy4ajy Kajia je y MUTamY fieTe ca moceOHUM norpebama
KOje je HABpIINIIO ieBeT FOINHA KNBOTA, 3aII0CTIEHN HeMa IPaBo Ha OfI-
CYCTBO ca paja y3 HaKHajy 3apajie 10 OCHOBY WIaHa 96 3akoHa o pany.
MebyTtum, 3anocmenu Mo)ke Ha CBOj 3aXTeB, a HA OCHOBY MHUII/berha
HAUIEKHOT 3APAaBCTBEHOT OPraHa ja KOPUCTUTE MHCTUTYT cKpaheHor
PajHoOT BpeMeHa y CKIafy ca wiaHoM 98 3akoHa o pagy.

ITpema unmany 96 3akona o papy (Cnymbenu inachux PC, 6p. 24/05,
61/05 u 54/09) jeman opf ponuTe/ba JeTeTa KOMe je HEOIXOfHa IoceOHa
Hera 300T TEIIKOT CTelleHa ICUXO(u3ndKe OMETEHOCTH, OCUM 3a CIy4ajeBe
npensubeHe mponucuma O 3APaBCTBEHOM OCUTypamy, MMa IIPaBO fia, IO
UCTEKy TNOPOAVMBCKOT OACYCTBAa U OACYCTBa cCa paja pajgu Here [eTeTa,
OICYCTBYje Ca pafia MM Jja pajgyu ca IOJOBMHOM IYHOT paJHOT BpeMe€Ha,
Hajoy>XXe [O HaBpIIEHNUX IeT TOAMHA XUBOTa feTeTa. IloMeHyTO mpaBo Ha
OJICYCTBO Ca pafia OCTBapyje ce Ha OCHOBY MUII/beHha HaJI/IeXHOT OpraHa 3a
OlleHy CTeIleHa NCUX0pU3NUKe OMETEHOCTH JeTeTa, Y CKIay ca 3aKOHOM. 3a
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BpeMe OJICYCTBOBalba Ca Pajia, 3allOC/IEHM MMa NPaBO Ha HaKHaZy 3apajie, y
CK/Iafly Ca 3aKOHOM.

Y unany 98 3akoHa o pajy je MPOIMCAHO Ja POAUTED WIN CTapaTeb,
OJJHOCHO JIMIle Koje ce crapa o ocobu omTeheHoj LepebpamHOM mapasm-
30M, ZI€4jOM ITapann3oM, HeKOM BPCTOM IIIeruje uay o6onenoj ox mummhHe
pucTpoduje ¥ OCTaINX TEMKUX 000/berba, HA OCHOBY MUIIBEba HAIEKHOT
3[paBCTBEHOT OpPTaHa, MO)Ke Ha CBOj 3aXTeB Jja pajy ca ckpaheHuM pajHUM
BpeMeHOM, a/ii He KpahuM off TI0JIOBVHE ITYHOT paJfHOT BpeMeHa. 3aloc/IeHn
KOju pajim ca ckpaheHMM pafiHMM BpeMEHOM ¥Ma IpaBO Ha ofrosapajyhy
3apajly, CpasMEPHO BpeMeHY IIPOBEfIEHOM Ha pafly, y CKJIafly ca 3aKOHOM, OII-
IITUM aKTOM U YTOBOPOM O pafy.

IIpema ToMe, ¢ 063MpOM Za ce U3 3aXTeBa BUAM Jja je Y KOHKPETHOM
CIy4ajy y NMUTamly JeTe ca MoceOHUM IoTpebaMa Koje je HaBpIIWIO [ieBeT
rofiyiHa XXMBOTA, TO HEMATe NPABO Ha OJCYCTBO Ca pajia y3 HaKHaJy 3apaje
IO OCHOBY 4/JIaHa 96 3aKoHa O pany.

MelyTnm, MoXKeTe Ha CBOj 3aXTeB, a HA OCHOBY MUIIbEha HAJITIEKHOT
3[paBCTBEHOT OPraHa, la KOPUCTUTE MHCTUTYT CKpaheHOr pagHOr BpeMeHa
y CK/Iafy ca 41aHoOM 98 3akoHa o pafy.

(Mynvpere MUHMCTapCTBa paja M COLMjaTHE ITOTUTUKE
6poj: 011-00-00623/2009-02 ox 29.7.2009. ropuHe)

5. HakoH mcTeka yropopa o IpUBpeMEeHMM U IOBPEMEHNM IIOCIOBIMA,
MOCTIofaBal, MOXKe ca MICTUM JIMIIEM [Ia 3aK/by4il HOBM YTOBOp O IpH-
BpeMEeHNM ¥ MOBPeMEHUM NOCTOBNMA 3a 00aB/bame APYTUX IOCTIOBA
KOju He Tpajy my>ke of 120 pagHux maHa.

Y cxnmapy ca wianoM 197. 3akona o panpy (Cnyxbenu inacuux PC, 6p.
24/05, 61/05 n 54/09), mocnonaBar; MoXKe 3a 00aB/barbe IIOCTOBa KOjU CY IO
CB0jOj IpUpPOAM TAKBYU fIa He Tpajy Ay>Ke off 120 pafHNX JaHA Y KaJIeH/IapCKOj
TOVHM Jla 3aK/bY4) YTOBOP O 00aB/bary IMPUBPEMEHNX 1 IIOBPEeMEHNUX I0-
c70Ba ca: 1) He3amoC/eHUM /nIeM; 2) 3allOC/IeHMM KOjy pajyl HeIyHO paji-
HO BpeMe — [0 IYHOT pajjHOT BpeMeHa U 3) KOPYCHUKOM CTapOCHe IIeH3lje.
OBaj yroBop ce 3aKk/bydyje y IMCaHOM OO/IUKY.

IIpuBpeMeHM ¥ HOBpeMEHU IIOC/IOBM CY BPEMEHCKM OTPaHMYEHN.
3aKOHCKO OrpaHunyeme 00aB/bamba OBMX HOCAOBAa of 120 pajgHux jgaHa y
KaJIeH/JApPCKOj TOAVMHU OZHOCU Ce Ha BpeMe 00aB/bama CBAKOT KOHKPETHOT
IOCTIa. Je[HO MMIle MOXKe KOl ICTOT IOC/IOfaBLa fja pafy Hajayxe 120 paf-
HUX [lJaHa Ha jeflHOM IIOCTY, a II0 3aBPLIETKY TOT IIOC/Ia, MOXe M1a 3aK/by4M
YIOBOp O IpPUMBpEMEHMM U NOBPEMEHMM IOCTIOBMMA 3a 00aBjbambe APYTUX
II0C/IOBA.

HpeMa TOME, HAKOH MCTEKa yroBopa O IpUBPEMEHVM U ITOBPEMEHNM
IIOCJIOBMMaA, ITOC/IOAaBal, MOXKE Ca MCTUM JINIIEM [a 3aK/by4ll HOBU YrOBOp
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O TIPUBpPEMEHUM U MOBPEMEHVM IIOCTIOBMMA 32 00aB/bame PYIMX IOCIOBA
KOju He TPajy fyke of 120 pagHux maHa.

(Mynveewe MUHMCTapCTBa pajja M COLMjaTHE ITOTUTUKE
6poj: 011-00-00653/2009-02 ox 14.8.2009. ropuHe)

6. IIlpaBo Ha ucmaary HeucmiaheHMX HOTpakKMBama KOJ IOCIOJaBLA
HaJ| KOjUM je MOKPEeHYT CTeYajHM IOCTYIAK, Y CKIafy ca WwiaHoM 124.
3akoHa o pagy, MMa 3aNOCIeHN KOjU je 610 y pagHOM OTHOCY Ha JaH
MOKPeTama CTeYajHOT IMOCTYIKA ¥ INIe Koje je 610 y paflHOM OHOCY
y HepuOAYy 3a KOju ce OCTBapyjy npasa yrBpheHa oBuM 3akoHOM.

3akoHoM o0 papy (Cnywbenu inachux PC, 6p. 24/05 u 61/05),
npenBubeHo je fja 3anmocmeHn Moxe 1op onpebeHnm ycmoBuma ocTBapuTH
npaBo Ha HemciutaheHa MoTpakuBama y NOCTYNKy npen PoHmoM commpap-
HOCTH.

Y ckmapy ca uranom 124 3akoHa 0 pajy, IpaBO Ha UCIIIATy HEUCII/IA-
henyx morpaxmBama KOJ IIOCIOfABIA HaJ KOjUM je NOKPEHYT CTedajHM
IOCTYMAK, y CK/IaJly Ca OBVMM 3aKOHOM, JMMa 3aIloC/IeHN Koju je 6uo y paj-
HOM OJIHOCY Ha JIaH IIOKpeTama CTeYajHOr NOCTYIKAa ¥ JuIie Koje je 6mmo
Yy PajHOM OIHOCY Y IIepMOfy 3a KOj! Ce OCTBapyjy IpaBa yTBpheHa oBUM
3akoHOM. OBa IIpaBa OCTBapyjy Ce y CKIaJy Ca OBUM 3aKOHOM, aKO HUCY
ncraheHa y ckmagy ca 3akOHOM KojuM ce ypebyje cTedajuy nocrymak. AKo
Cy OBa IpaBa JieTMMIYHO McitaheHa y cKay ca 3aKoHOM KojuM ce ypehyje
CTeYajHM IOCTYIAK, 3alI0C/IEHOM IIPUIIAJia IPABO Ha Pas3MKY 4O HMBOA IIpa-
Ba yTBPHEHNUX II0 OBOM 3aKOHY.

Y ckmapy ca yranom 125 3akoHa O pajy 3alloOCle€HM MMa IIPaBO Ha
UICTI/IATY:

1) sapajie ¥ HaKHaJe 3apajie 3a BpeMe OICYTHOCTM ca pajia 360r mpu-
BpeMeHe CIIPEYeHOCTH 3a Paji IO MPOMMCHAMA O 3[APaBCTBEHOM OCUTYpPaby
KOjy je 6M0 my>XaH Ja MCIUIATK TIOC/IOfABAIl Y CKIaly ca OBMM 3aKOHOM, 32
HOC/IENIbYX JIEBET MeCELM Npe IOKPeTarba CTeYajHOT IOCTYIIKA;

2) HakHajfle IITeTe 32 HeMCKOpMIIheHN TOAMIIIBY OfMOP KPUBUIIOM
HOC/IOfABLA, 33 KaJeHIaPCKY TOAMHY Y KOjOj jé MOKPEHYT CTEYajHMU MOCTY-
IaK, aKo je TO IIPaBO MMaO IIpe MOKpeTara CT€YajHOr IMOCTYIIKA;

3) oTmpeMHMHe 360T OflacKa y IeEH3Wjy y Ka/leHAapCKOj TORMHM Y
KO0jOj je IOKPEHYT CTeYajHM IOCTYIAK, aKO je IIPaBO Ha IIEH3Ujy OCTBapuo
IIpe MOKpeTama CT€4ajHOr MMOCTYIIKa;

4) HaKHaJle IITeTe Ha OCHOBY OJIIyKe Cy/ia IOHeTe y KajleHapCKoj To-
AVHY Y KOjOj je MOKPEeHYT CTeYajHy MOCTYIAaK, 300r MOBpefie Ha pajy WK
npocdecnoHamrHOr 060/bemba, AaKO je Ta OfTyKa MOCTasia IPaBHOCHAKHA ITIpe
MOKpeTarma CTEYajHOT IMOCTYTIKa.
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3amoceHy uMa IpaBo 1 Ha YIUIATy JOIIPMHOCA 32 00aBE3HO COLMjaTHO
OCHUTypame 3a JCIJIaTe U3 TayKe 1) OBOT YlaHa, y CKIafy ca IPOINCUMA O
00aBe3HOM COLIMjaTHOM OCUTypamby.

Y cknapy ca uranom 139 3akoHa, HOCTyIIAK 3a OCTBapMBah€ IPaBa U3
4aHa 125 oBor 3akoHa Mokpehe ce Ha 3aXTeB 3aMIOCTIEHOT.

3axTteB ce mopHocu DOHAY COMMAAPHOCTH y POKYy on 15 maHa of,
JaHa [OCTaB/balkba IPAaBHOCHAKHE OIJIYKe KOjoM je yTBpheHO mpaBo Ha
HOTpaXNUBambe, Y CKIA/ly ca 3aKOHOM KOjuM ce ypehyje cTedajHM moCTymax.

[Tpema ToMe, pagu ocTBapuMBama HaBeleHUX [IpaBa MOXKeTe ce obpa-
tnutn PoHAy comupapHOCTH, ca cegumrteM y HoBom beorpamy, Omnagns-
cKux Opuraza 6p. 1.

(Munuvsere MUHMCTapCTBa pajja M COLMjaTHE ITOJIUTUKE
6poj: 023-02-00110/2009-02 o 2.4.2009. ropuHe)

7. 3amocneHOM KOju y KOHKPeTHOM CIy4ajy umMa 38 rogmhHa craka
ocurypama 1 60 roguHa )XMBOTa, HOCTOJABAI] He MOXKe 1a OTKaXe yTo-
BOP O pajy y cMuciy wiaHa 175. cras 1. Tauka 2) 3akoHa o papgy.

Y ckmany ca wiaHoM 175 Tauka 2 3akoHa o papy (Cnyxbenu inacHuk
PC, 6p. 24/05 n 61/05), pagHM OZHOC IpecTaje Kaf 3allOC/IeHN HaBpIM 65
TO[VIHa XMBOTA I HajMambe 15 rofiyiHa CTa’ka OCUTYPamba, aKO Ce TI0C/IoaBall
U 3aII0C/IeHN OpyK4Mje He CTIopa3yMejy.

ITpema ToMe, mocnofiaBal, MOXK€ 3aNlOCJIEHOM Jja OTKa)Ke YTOBOp O
pany cxopHo wiaHy 175. ctaB 1. Tauka 2) 3akOHa O pafy, aKko je 3aloC/IeHN
HaBpIINO 65 FOIMHA )KMBOTA ¥ HajMame 15 rofuHa cTa)ka OCUTypama, OFHO-
CHO aKO Cy UCIyHbeHa 00a HaBeleHa YCIoBa. 3all0C/IeHOM Koju 1Ma 38 ropm-
Ha CTa)ka ocurypama 1 60 ToguHa )XIBOTA, IOC/IOfjaBall He MOXKe /la OTKaXke
YToBOp O pajy y cMucty wiaHa 175. ctaB 1. Tauka 2) 3aKoHa O papy.

(Myunvpewe MUHMCTapCTBa pajja M COLMjaTHE ITOTUTUKE
6poj: 011-00-475/2009-02 ox 1.7.2009. ropuHe)

8. AKo KpUBMIIOM NOCIOAABIA 3aNI0CIEHN He KOPUCTH TOAMIIbBU OJMOP,
MMa IIPaBO Ha HAKHAJy LITeTe Y BUCHHM IIPOCEYHe 3apaje y IPeTX0Ha
TPU Mecelia, yIBpheHe ommurumM akToM M yroBopoM O pagy - WiaH 76
3akona o pagy. Ilocnogasar ogropapa 3a mITeTy CaMO aKO je KpUB IITO
3amocineHoM Huje omoryhno kopmuheme rogummer ogmopa.

[Ipema wnany 74 3axoHa o pany (Cnyxbenu inachux PC, 6p. 24/05
u 61/05) myXVHa TOMINIET OZMOpAa HACTAaBHOI ¥ BACIMTHOT 0cobma y
BAaCIUTHO-00PAa30BHIM yCTaHOBaMa yTBphyje ce y cKmafy ca 3aKOHOM.
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Y 3aBucHOCTM Off OTpebe mocia, MOCIOAABAL] OAIy4Yyje O BpeMeHY
kopuirherwa TOAUIIbET OAMOPA, Y3 NPETXOAHY KOHCY/ITALMjy 3allOC/IEHOT
(wman 75).

BpeMe Kopnmhe}ba roguimer OogMOpa HACTaBHOT UM BaCIIMTHOT
ocobmpa ypebheHo je 3akoOHOM 0 OCHOBaMa cucTeMa 06pa3oBara 1 BaCIUTamba
(Cnyxncbenu inacnux PC, 6p. 62/03, 64/03, 58/04, 62/04, 79/05 1 101/05). ITpe-
Ma YJIaHy 127 3anocnenn Yy LIKOIN, II0 IIpaBMIYy KOPUCTU TOAUIIIBN OJMOP
3a BpeMe LIKOJICKOT PacIryCTa.

CarnacHo 4iany 73 3akoHa O pafy, TOOUIIBY OJMOP MOXe ce KOpu-
CTUTH Y fiBa Jiefla. AKO 3aIlOC/IEHM KOPUCTM TOOUIIBU OfMOP Y [ie/I0BUMa,
IPBU JIe0 KOPUCTU y TPpajamby Off HajMame TpU pafHe Hefie/be Y TOKY KaJleH-
JapcKe TOMHE, a IPYTU Heo HajkacHuje o 30. jyHa Hape[lHe TOfMHE.

3aroc/ieHn Koji je MCIYHMO YC/IOB 3a CTHIjabe IIpaBa Ha Kopuirhemwe
TOAVILIIbEr OMOPA, a HMje Y LIe/IMHY VIN JeIMMIYHO VICKOPUCTIO TONVILIIbI
OZIMOP y KaJIeH/JapCKOj TOAVHM 300T OACYTHOCTHU ca paja pajgy Kopuinhema
HIOPOAM/BCKOT OZICYCTBA, OJICYCTBA Ca pajja pajyl Here ieTeTa 1 moceOHe Here
ZeTeTa — MMa IIpaBo Jia Taj ofMop uckopucty o 30. jyHa HapeHe TOfMHe.

IIpema wymaHy 76 3akoHa O pajy, aKO KpMBMIIOM IIOC/IOfABILIA 3aIlo-
C/IeH He KOPMUCTMU TOOMILIILY OfIMOP, MMa IIpaBO Ha HaKHafly IITeTEe Y BUCU-
HI TIPOCEYHe 3apafie Y IPeTXOfHa TPU Mecelja, yTBpheHe ommuTiuM akToM u
yrosopoM o papy. IlocnopaBal ofrosapa 3a MmTeTy caMoO aKo je KpUB LITO
3amocieHoM Huje omoryhmo xopumheme rogunmer ogmopa. OaroBopHOCT
HOCTIOfiaBalia 3a HaKHA/ly IITeTe OCTOjU aKo Ce 3all0C/IeHN 00paTHo ca 3ax-
TEBOM 3a Kopuinherme TOfUIIbeT OMOpa, a MOC/IofiaBall je TO Ofouo.

ITpema ToMe, 3aIOC/IEHA KOja je CTeK/Ia IpaBoO Ha Kopuinhemwe ropu-
wer ogmopa 3a 2009. roguHy, MOXKe UCTU JNeIMMUYHO VIA Y Le/IVHN Ja MC-
Kopuctu y Toky 2009. rommne mam HajkacHuje go 30. jyHa 2010. ropmne.
O 3axTeBy 3amOC/IeHe 3a KOpuIIheme TOAVIIIbEr OAMOPa OIIydyje MOCIOo-
[aBal] y 3aBUCHOCTHM Off IoTpebe IOCTa M CarlacHO IOCEOHOM IPOIICY.
HanomumeMo fja, yKONMKO KpUBUIIOM ITOCTIOAABIIA 3alI0CTIeHa He UCKOPUCTHI
ropguumwy ogMop 3a 2009. roguny mo 30 jyna 2010. roguHe, MMa IpaBo Ha
HaKHaJy LITETE.

Y Besu ca ApyruM CiaydajeM M3 3axXTeBa, 3allOC/IeHA Koja je 6ua ofi-
CyTHa ca pajia paau Kopuinherma IIOpOAN/BCKOT OACYCTBA U OACYCTBA ca paja
panu Here JeTeTa, ToMIImbY ofMop 3a 2007. roguHy je MOITa JjJa MCKOPUCTY
HajkacHuje no 30. jyna 2008. rogune.

(Munvsere MUHMCTapCTBa paja M COLMjaTHE ITOTIUTUKE
6poj: 131-04-00001/2009-02 ox 2.3.2009. ropguse)
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9. C 063upoM ja mpecTaHaK PafiHOT OFHOCA 3aNOCIEHNX Y YCTAaHOBaMa
MPeJUIKONCKOT BacIuTama 1 o6pa3oBama Huje ypehen Ha gpyraunju
HA4YMH, TO ce IPUMembYjy ofpende 3akoHa 0 paxy.

Y norneny npasa, o6aBe3a M OfTOBOPHOCTY 3AIIOC/IEHNX Y YCTaHOBA-
Ma y 06/1acTy IPeIIKOICKOT BaCUTaba U 06pasoBama npuMemnyje ce 3a-
KOH O OCHOBaMa cucreMa obpasoBama u Bacturamwa (Crymbenu inachux PC,
6poj 62/03,64/03,58/04 n 62/04) u 3axon o pany (Cnyxberu inachux PC, 6p.
24/05, 61/05 u 54/09).

C 0631poM [ja IpecTaHaK paHOT OfHOCA 3aIIOC/IEHUX Y yCTaHOBaMa
IPeJLIKO/ICKOT BacCIIUTamba 1 o6pa3oBama Huje ypeheH Ha Jpyraunju HauuH,
TO Ce IPUMEYjy ofipefibe 3aKoHa O papny.

3akoHOM 0 pajy y wiany 185 yrBpheHo je ja ce yroBop o pany oTkasyje
pelemeM, Y MIMCAaHOM OO/IMKY, ¥ 00aBe3HO CafIpXKM 00pPa3JIoKebe M IOYKY
O IIPAaBHOM JIEKY.

Penerwe Mopa fja ce focTaBy 3alIOCIEHOM JINYHO, Y IPOCTOpHjaMa I10-
CTI0flaBLja, OfHOCHO Ha afipecy MpebMBaIMIITa MM OOPABUIITA 3aIIOCIEHOT.

Axo mociaoaaBall 3aII0CJIEHOM HI/Ije MOrao fa JoCTaBy pEeIICHE y CMUC-
/Iy CTaBa 2. OBOT 4JIaHa, AYy>XXaH je fa O TOM€ Ca4YMHU MMCMEHY 66H€H1Ky.

Y crmydajy u3 cTaBa 3. OBOT WIaHa pelllere ce 00jaB/byje Ha OINIACHO]
Tab/IM IOC/IOfABIA U 1I0 MICTEKY OCaM JIaHa Off JaHa 00jaB/buBamba CMaTpa ce
TOCTaB/bEeHMM.

3aIoc/1eHoM TIpecTaje pajiHy OJHOC JAHOM JJOCTaB/bakba Pelleha OCUM
aKo OBVMM 3aKOHOM WII pellermeM Hije oapeheH apyru pok.

IIpema TOMe, Kafia ce paju O 3aIIOCTIEHOj KOjOj je IIpecTao pafiHN OFHOC
Ha ofpeheHO BpeMe y IpefLIKOICKO] yCTaHOBU ,PagocT y Yokn, aupexrop
je 610 my>KaH Ja 3allOCTIEHOj, JOHeCe pellielbe O OTKa3y YyroBopa O pajy U
MCTO IOCTaBM Ha HaIlpef, HaBe[leH HAaulH.

(Munvpewe MuHMCTapcTBa paja M COLMjaTHE IOJUTUKE
6poj: 011-00-667/2009-02 ox 4.9.2009. ronnHe)

10. Camo 3amocneHu KOju MMa 3aK/bydeH YTOBOpP O pafy ca HeIyHHUM
PafgHIM BpeMeHOM, 3a BpeMe HelllaheHor oficycTBa MOxXKe Ja 3aCHUBaA
PaHM OTHOC WM 1a 06aB/ba MOCTIOBE IO YTOBOPY O NMPUBPEMEHNM 1
NMOBPEeMEHUM NOCTOBMIMA KOJ, IPYTOT IOCTOAABIIA M TO 0 IIYHOT paj-
HOT BpeMeHa.

ITpema unmany 78 3akona o papy (Cnyxbenu inachux PC, 6p. 24/05,
61/05) mocmomaBal; Mo)ke 3aII0C/IEHOM Jja OB00pM OfiCYCcTBO Oe3 HaKHafe 3a-
pane (HermmaheHo ofcycTBO). 3a BpeMe HeruraheHOr OACyCTBa 3aIOC/IEHOM
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MMUPpYjy IpaBa 1 o6aBe3e 13 paJHOT OfHOCA, KO 3a II0jef1Ha ITpaBa 1 obaBe-
3e 3aKOHOM, OIIIITVM aKTOM M YTOBOPOM O pajiy Huje fpyKuuje ogpeheno.

JIume 3a Bpeme kopuirhemwa HerraheHOT OCYCTBa je U ja/be Y pafHOM
OIHOCY KOJf TIOCTIOfiaBIia (ca IIyHMM WIN HeIYHVMM PafiHUM BPEMEHOM), Ofi-
HOCHO I la/be ce cMaTpa 3aIloc/IeHMM. JHaul fia 3all0C/IeHN KOjI je Y pafHOM
OIHOCY Ca IIYHVUM PaJHMM BPeMEHOM KOJ] IIOC/IOfiaBlia 3a BpeMe Kopuurhema
HeryTaheHOT OfICyCTBa He MOXKe Ja 3aCHMBA PajHM OFHOC KOJ| APYTOT IIO-
crnopasua. CaMo 3alloCieHN KOjU MIMa 3aK/by4eH YTOBOP O pafly ca HellyHUM
pajHIM BpeMeHOM, 3a BpeMe HelylaheHOr OfCyCTBa MOXKe Jja 3aCHMBA PaHU
OfIHOC W fia 06aBjba MOC/IOBE IO YTOBOPY O IIPYBPEMEHNM U NOBPEMEHUM
MOC/IOBMMaA KOJI APYTOT MOCTOfaBLa U TO IO IIYHOT PafjHOT BpeMeHa.

3amnoc/ieHn je fy>KaH fia ce HajKacHMje y POKy of 15 maHa of flaHa uc-
TeKa poKa y KOMe MY je IpecTaso IpaBo Ha HeraheHO ofcycTBO BpaTu Ha
pan. YKOIMKO ce He BpaTyl Ha paj y TOM POKY, IIOC/IOfaBal, MOXXe a My OT-
Ka)ke YTOBOP O pajy y CKIagy ca 4wiaHoM 179 craB 1 Tauka 5 3akoHa. 3Haun
Ia pafiHM OJHOC 3aIlOCJIEHOM IIpecTaje ako ce y poKy of 15 fmaHa of faHa
JICTeKa poKa y KOMe MY je IpecTasio IpaBo Ha HellaheHO OfICYCTBO He Bpa-
TU Ha pafi, M Y TOM CIy4ajy JaH IpecTaHKa PaJHOT OFHOCA je MOC/IeNbN NaH
yrBphenor poka ox 15 faHa. JlaH ymycaH y pajjHOj KIVDKIIM je IaH Kafia je
3aI0C/IeHN 1104e0 Jja KOPUCTM OfCYCTBO Ca paja U Kafia je 1o MpOMINCUMA O
MEH3MjCKOM ¥ MHBAJIMACKOM OCUTYpamy OfjjaB/beH Ca OCUTYpamba.

(Munuvserwe MuHmcTapcTBa paja ¥ COLMjalHe IMOMUTHKE
6poj: 132-03-00020/2009-02 ox 27.2.2009. roguHe)

11. Ako yrosopom o ypebhuBamy melhyco6Hux mpasa, o6aBesa m oaro-
BOPHOCTH BPIINONLA AY>KHOCTH JMPEKTOpPa, KOjU je 3aK/bydeH BaH
PagHOT OHOCA, HUje YTOBOPEHO NpaBo Ha Kopuinheme rogyimmber
OIMOpa, CMAaTpPaMoO Ja MCTM HeMa NMPaBO HY Ha HAKHajy LITeTe 3a
HCI/ICKOPI/IIJIheH roagummsu OIMOP.

Oppenbama wana 48. ct. 4) u 5) 3akona o pany (Cnyxbenu inacHux
PC, 6p. 24/05 1 61/05), ypebeno je na mehycobHa mpaBa, o6aBese 1 0ATOBOP-
HOCTM JMpPEKTOpa KOji HUje 3aCHOBAO PAjiHM OFHOC U Mocnofasua ypebyjy
ce yroBopoM. 3a CBOj pajj AUPeKTOp MMa IIpaBO Ha HAKHAJY 3a pafi Koja 1MMa
KapaKTep 3apaje U Apyra Ipasa, o6aBese 1 OATOBOPHOCTM Y CKIaJy ca yro-
BOPOM. YTOBOp Ca JVPEKTOPOM 3aK/bydyje y MMe IIOCTOAaBILa yIIPaBHY Ofi-
60p, a KOf IOCIOfiaBIa Koj, Kora Huje o6pasoBaH yIpaBHU OfOOp — OpraH
Koju je oxpeheH akToM mocnonaBIa.

Onpenbe koje ce ofHOCe Ha AVPEKTOpa IIPUMEbY]y ce U Kajla ce pafiyt O
BPLIMOLY AY>XHOCTY AMPEKTOPa, C 003MpOM Jja BpLIMJIAL] AY>KHOCTI 00aB/ba
HIOC/IOBE IPEKTOpa y CK/Iafy ca 3aKOHOM O IIPUBPESHMM APYIITBIMA.
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Vmajyhmu y Bupy Hampepn HaBefeHo, MehycoOHa mpaBa, obaBese u
OfITOBOPHOCTM AMPEKTOpa KOjU HMUje 3aCHOBAO PajgHM OFHOC U IIOC/IO-
masia ypebyjy ce yroBopom. Hema cMeTwu fa ce yroBopom o ypebusamwy
Mebycob6HMx mpaBa, o6aBesa 1 OATOBOPHOCTM AMPEKTOPA KOju Huje 3aCHO-
Bao pafiHM OJHOC, IPEeIBIIE U IIpaBa Koja II0 OCHOBY pajja OCTBapyjy 3aIo-
CTIeHM M3 PaJfHOT OFHOCA y CK/Iafy ca 3aKOHOM O pafiy, Kao LITO je ¥ IPaBo
Ha TOJVILIBY OFMOD.

ITpema Tome, ako yrosopoMm o ypehusamwy mehycobunx mpasa, ob6ase-
3a ¥ OffFOBOPHOCTY BPLIMOLA AY>KHOCTY JUPEKTOPA, KOjU je 3aK/bydeH BaH
pajgHOr OfHOCA, HYje YTOBOPEHO IpaBo Ha Kopuinhere rOAMIIKEr OfMODPA,
CMaTpaMo Ja MCTM HeMa IIPaBO HYM Ha HAKHAAy IITeTe 3a HeyuckopuirheH
TOMIIBY OFMOP.

(Mynvpere MMHMCTapCTBa paja M CONMjaTHE ITOTUTUKE
6poj: 011-00-872 /2008-02 ox 29.1.2009. roxnHe)

12. Y xoHKpeTHOM cny4ajy yBehame 3apajie Mo OCHOBY ,,MMHY/IOT paga“
ofpauyyHaBa ce Kao eJleMeHT HaKHaje 3apaje 3a BpeMe OfCYCTBa ca
papma 360r IpUBpeMeHe CIIPeYeHOCTN 32 paj Ko 30 JaHa u Kopuirhema
TOMIII-eT OMOpa.

Yranom 108. craB 1. Tauka 4) 3akoHa o papy (Cnymbenu inacnux PC,
Op. 24/05 1 61/05), yrBpheHo je mpaBo 3amocneHor Ha yBehany 3apagy y Bu-
CUHM YTBpDeHOj OMLITHM aKTOM ¥ YTOBOPOM O paiy 3a CBaKy IyHY FOAMHY
pafa ocTBapeHy y pagHoM ofHocy — 0,4% ox ocHoBuie. OcHOBUILY 3a 06pa-
4yyH yBehaHe 3apajie 4/HU OCHOBHA 3apafia yTBpheHa y CK/Iafy ca 3aKOHOM,
OIIIITYM aKTOM U YyroBOpoM o pazny (wian 108. craB 4. 3akoHa).

Ha ocHoBy unana 114. ctaB 1. 3akoHa 0 pajy 3amoc/eHy ¥Ma IpaBo
Ha HaKHAJy 3apafie Y BUCUMHI IIPOCEYHE 3apajie Y IPETXO[HAa TPU Mecela, Y
CKJafly ca ONIITUM aKTOM M yTOBOPOM O pafly, 3a BpeMe OfCYyCTBOBama ca
paja Ha JaH IIpa3HUKa KOjU je HEPaJHU JIaH, TOAVIIEkEr OfMOpa, IiaheHor
OZICYCTBa, BOjHe Be>kKOe 1 Ofla3yBara Ha II03MB AP>KaBHOT OpraHa.

IIpema umany 115. 3akoHa O papy, 3all0CIEHM MMa NIPaBO Ha HaKHafy
3apajie 3a BpeMe OJICYCTBOBamba ca pajia 300T IpuBpeMeHe CIPeYeHOCTH 32
paz o 30 maHa HajMame y BUCHMHU 65% IIpocedHe 3apajie y IpeaXonHa TpU
Mecela, IIpe Mecella y KOjeM je HacTyIu/a IIpUBPeMEHa CIIPEYEHOCT 3a paf,
C TUM JIa He MOXKe OMTM HIDKa Off MUHMMAJIHe 3apajie yTBpheHe y ckmafy ca
OBJIM 3aKOHOM, aKO je CIIPeYeHOCT 3a paji Ipoy3pokoBaHa 6oyemhy uim mo-
Bpe/IOM BaH pajia, ako 3aKOHOM Huje ipykunje ogpeheno

IIpema TOMe y CBMM HaBe[leHUM CiIydajeBuMa (TOAVIIEN OAMOP,
raheHo OZCYCTBO M OACYCTBO ca paja 300r MpuUBpeMeHe CIIPeYeHOCTH 3a
pazn mo 30 maHa) 3armoc/IeHM MMa IpaBoO Ha HAaKHAMly 3apajie MPYIMKOM 4Yujer
ce obpayyHa Kao OCHOBMIIA y3/Ma BUCKMHA IIPOCEYHE 3apajie y IpeTXOJHa
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TPU Mecella, Y KOjy ce YK/by4yje OCHOBHA 3apajia 3aIll0C/IEHOT, a Koja je MCTO-
BpPEeMeHO OCHOBMIIA 32 06pauyH yBehaHe 3apaje 110 OCHOBY ,,MUHYJIOT pajja‘.
To 3naun fja ce yBehare 3apaje 10 OCHOBY ,,MMHY/IOT pajia“ o6padyyHaBa Kao
elleMeHT HaKHaJle 3apajie 3a BpeMe OICYCTBa ca paja 300r IpuBpeMeHe CIpe-
4eHOCTH 3a paj o 30 gaHa u Kopuinhema TOAUIIBET OAMOPA.

(Mynvpere MUHMCTapCTBa pajja M CONMjaTHE ITOTUTUKE
6poj: 011-00-254/2009-02 ox 15.5.2009. roguse)

13. KonekTuBHuI yrosop npeCTaje Ja BasKM I10 CUIN 3aKOHA, ICTEKOM POKa
Ol TpM TOAMHE Off JaHa 3aK/by4YNBabha, HE3ABUCHO O TOra IITO je KO-
JIEKTUBHUM YTOBOPOM IPONMNCAHO IbETOBO HEOTPAHNYECHO BAXKEIHE.

Ynau 263. 3akoHa o pany (Cnymbenu inachux PC, 6p. 24/05 n 61/05)
HpOINCYje Jla ce KONMeKTUBHM YTOBOp 3aK/bydyje Ha Iepuof, 0 TpU TOAVHE.
ITo ucrexy HaBefjeHOT pOKa, KOJIEKTMBHY YIOBOP IIpecTaje Jja BaXK!, ako ce
y4eCHUIIM KOJIEKTMBHOI YroBOpa JpyKulje He CIIopa3yMejy HajkacHuje 30
IaHa IIpe UCTeKa BaXKeha KOJIEKTVBHOT yTOBOpa.

ITpema TOMe, KOJIEKTMBHY yTOBOp Ce 3aK/bydyje Ha ofpeheHo Bpeme,
OIHOCHO Ha mepuop o Tpu ropuHe. Vimajyhm y Bupy ga 3akoHoM o pagy
HIje fjata MOTyhHOCT Ja ce KOJEKTMBHM YrOBOp 3aK/bydy Ha HeoppebheHo
BpeMe Kao U Ja, Y CKJIAfly ca WIAHOM 4. JICTOT 3aKOHA, KOJIEKTVBHY yTOBOP
KOJI, IIOC/IOAABIIAa MOpa OMTHU Y CaIyIaCHOCTM Ca 3aKOHOM, Kao aKTOM KOj! MIMa
jady mpaBHY CHary ofi KOJIEKTMBHOT YTOBOpa, CMaTpaMo fia je ofpenda Ko-
JIEKTVBHOT YroBOpa KOja IIPOMMUCYje HEOTPAHNYEHO Ba)KeHe KONIEeKTUBHOT
yToBOpa, CYIPOTHA YIaHy 263. 3aKOHa O papfy.

Jlakre, KOMEKTUBHI YTOBOP IpecTaje /ja BaKM MO CHIM 3aKOHA, MICTe-
KOM pOKa Ofi TpY TOJMHE Off JaHa 3aK/by4lMBarba, HE3aBMCHO O TOTa LITO je
KOJIEKTMBHIM YTOBOPOM ITPOMVICAHO IerOBO HEOTPAHNUEHO BasKeme.

(Mynupere MMHMCTapCTBa pajja M COLMjaTHE IIOTUTUKE
6poj: 110-00-907/2009-02 oz 29.6.2009. roguse)

14. HakHajja TPOIIKOBA MPUIIAia 3allOCTIEHOM CaMo 3a [faHe y KOjuMa je
[O7Ia310 HA IT0CA0, OFHOCHO, 3a JaHe Ka/ia je 3aI0CTIeHN OJICYCTBOBAO
ca paga (OonoBamwe, miaheHo OACYCTBO, TORMIIKBLY OGMOP U APYIO),
3aI0C/IeHN HeMa MPABO HAa HAKHA/LY TPOIIKOBA 3a JO/MA3aK M OIa3aK
ca paja.

Y wimany 118. tauka 1) 3akona o papy (Caymbenu inacHux PC, 6p.
24/05 n 61/05) yTBpheHo je aa 3amocieHu MMa IpaBO Ha HAKHA/y TPOIIKO-
Ba, 3a [JO/a3aK M OfJjIa3aK ca pafia, y BUCMHU lLieHe IIPeBO3He KapTe ¥ jaBHOM
caobpahajy, y ckialy ca OIMIITKM aKTOM ¥ YyTOBOPOM O pajy.
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Y ckazy ca HaBeZeHOM OfpenboM MOC/IOABall je Ay>KaH a OILITUM
aKTOM (KOJIEKTMBHVM YTOBOPOM VIV IPAaBUTHUKOM O Pafy) ¥ YTOBOPOM O
pajy yTBpAM KpUTEpUjyMe 1 MepuIa 3a MCIUIATy TPOLIKOBA 3a JO/Ia3aK U Of-
J1la3aK ca paja, OOHOCHO [0 KOje yha/beHoCTHu ce 06e36elyje HakHama Tpomi-
KOBa HpeBosa, KaoO M HAYMH Ha KOjI/[ he 3aIlIOC/ICHMIMA HAJOKHAaOUTN TpOIHKO—
Be IpeBo3a. [lociogaBar MoXKe 3aII0C/IeHIMa f1a KYIU MeCeYHY MPeTIUIaTHY
KapTy, ga 06e30eny CONCTBEHN IPeBO3, UCIUIATH HAKHAY IIPeBO3a Y HOBIY
y BUCVHU LieHe IIPeBO3He KapTe y jaBHOM caobpahajy mmm Ha gpyru HauMH
06e36emu IpeBO3 3a [JO/Ma3aK 1 OIJIa3aK ca paja.

[Tpema ToMe, 6e3 063upa Ha HauMH Ha Koju he 3amocieHnMa HaJJOKHa-
AUTK TPOIIKOBE IPeBO3a, 006aBe3a je MOC/IOMABIIA [a 3all0C/IEHOM 00e30enn
[peBO3 WM HaJZOKHA/IM TPOIIKOBE IMpPeBO3a 3a Jo/Masak M Of/Ia3ak ca paja.
Takobe, nocnonaBary je fy>kaH /ja KOMEKTUBHUM YTOBOPOM WM IIPaBU/IHM-
KOM O pajly ¥ YTOBOPOM O pajy, YTBPAY KpUTepujyMe 1 Mepuia 3a UCIIIATy
TPOIIKOBA 3a {OTa3aK U OfyIa3ak ca paja.

Y ckmapy ca HaBefileHOM ofpef6oM 3aKoHa O pajy, HaKHaJja TPOLIKOBA
IpUIajia 3all0CTIEHOM CaMo 32 [JaHe y KOjuMa je [{0la3no Ha I[10Cao, OfHO-
CHO, 3a JlaHe KaJja je 3all0C/IeHN OACYCTBOBao ca paja (6omoBame, mraheHo
OJICYCTBO, TOAVIIBY OAMOP ¥ APYro), 3all0C/IeHN HeMa IIPaBO Ha HaKHAAY
TPOIIKOBA 32 JONAa3aK M OfjIa3ak ca paja. To 3Haum, Takobe, ja 3amOCIEHN
KOjU >KUBY y OMU3MHM CefUIITa MOCTOAaBla ! HeMa HOTpeby Kopuinherba
IpeBo3a 3a [0/a3aK Ha I10CA0 U Of/Ia3ak ca II0C/Ia, HeMa IpaBo Ha HAaKHAAY
TPOILIKOBA [0 OBOM OCHOBY, jep HeMa HaBefieHe TPOIIKOBE.

(Myunvpere MUHMCTapCTBa pajja M CONMjaTHE ITOTUTUKE
6poj: 011-00-462/2009-02 ox 16.6.2009. roguse)
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Muauua hOCOBUh-KUTUR
cexkperap Cypa yactu npu IIpuBpegnoj komopu beorpapma

MN3BO[ 113 ITPAKCE CYJA YACTHU IIPAN
ITPUBPEJHOJ KOMOPU BEOI'PATA

1. IlocToju moBpena AOOPUX IMOCTOBHMX 00MYaja M IMOCTOBHOI MOpaia
Kajga cepBUC 3a IIONIPABKY BO3WIAa HA MOTOPHM IIOI'OH, NIPUXBATH Ja M3-
BpIIM YCTYTY, 1A HAKOH HeCTPYYHOT MOKYIaja 3all0CTIeHNX /1a U3BplIe
MOHTaKY /Ie/IOBa, He OBpIIM 3arodeTy nocao Beh ynmyrn omrehexor y
CepBIC PYTor BIACHUKA Ja JOBPIIN MOHTAXY O CBOM CBOM TPOILUKY M
M3I0KM Ta Ty0/berby BpeMeHa 1 ITEeTI.

Oo6pa3snoxeme:

Omwrrehenn ce 06paTio OKPMB/BEHOM pajiy 3aMeHe 3ajjiber JIOHIA Ha
Iy THMYKOM BO3MITy Mapke ,,Omen omera®, y Kojy cBpxy je npexgyjmuo 100,00
eypa. OKpuB/beHM MY je Ipofao noHax Teppehm fa je opurunan, u To us He-
Mmauke. [TpuinkoM 3aMeHe 3ajiber JIOHIA Y IIPUCYCTBY ourteheHOr, TBPANO
je ma je LeB aycryxa Tpy/Ia 1 fia Ha TaKBY LjeB He MOXXE [ja Ce MOHTHPA HOBU
noHal|. HakoH nopusama ayToMo6OuIa Ha KaHal, yCTAaHOBJbEHO je [ia 1ieB Huje
TpPy/Ia, HAKOH Yera je MajcTOp Y CepBUCY yAapajyhu MaIjo/oM HeKOIUKO Iy Ta
II0 3a/jIbeM ayCIyXy, HOKYIIA0 [a M3BPIIN JeMOHTAXY, I1a Kaja Hije yCIeo,
ynyTuo je omreheHor y apyru cepBuc, KOJ APYTor BIACHMKA.

Y npyroM cepBUCY MOHTHMPAH je HOBY 3ajibU JIOHAI] Ha IocTojehy 1eB
a ycnyra Hartahena 1.000,00 guHapa, KOjoM IPMINKOM je KOHCTaTOBAHO fa
3a/I’bU JIOHAIl KOji je omTeheHN KyIMo Of OKPUB/bEHOT HMje OPUTMHAT U3
Hemauke, Kako My je pedeHo.

Cyn je ompenyio n3Boheme joka3a BelITa4emheM CTaTHOT CY[CKOT Belll-
taka Cyfla 9acTu MalllMHCKe CTPYKe, I1a je U3 Haymasa yTBpheHo fa je 3amocre-
HUI KOJi OKPUBJ/BEHOT IOKYIIAO0 fa JeMOHTMpA CTapy 3afmy JIOHAL] ayCIyXa,
yAapLieM MeTalTHMM 4eKrhoM IITO je ZOoBeIo KO MeXaHmdYKor omrrehema nc-
TOT, a LITO je Y CYIPOTHOCTY Ca IIpaBWIMMa CTPyKe, Majia je To 6uao moryhe
Ca TeXHUYKOT CTAaHOBUIITA, KAKO IIPOM3/Ia3N M3 Hajla3a BellTaKa MaIVHCKe
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CTPYKE, TaKO LITO C€ NMAXK/bVUBYM 3arpe€BarbeM IIpOLINPU HOCTOjehI/I Har/jaBak
CHOjHe OEeBM Ha KOjI/[ C€ MOHTMpa HOBM 3a[1bM JIOHAL] ayCITyXa.

HaBomu OKpuB/BEHOr Ja Ce IMXOB CepBUC He 0aBM IOIpaBKaMa
nocrojehe mHCcTamanuje Ha Bo3wiMMa, Beh HabaBKOM M yrpajmoM HOBUX
pe3epBHUX Je/I0Ba, Hfje N3BUbaBajyha OKOTHOCT 32 OKPMB/bEHOT, jep Y KOH-
KPeTHOM C/Ty4ajy IIpeMa Hajlasy BellTaka, Ha rmocrojehoj mHcTamaunju Huje
6m10 MOTpeOHO BPIIMTY HUKAKBE VHTEPBEHIMje y CMMCIY HolpaBKu Beh
YCIyTy MSBPIIMTY Ha OIMCAHY HA4MH, a He yAapameM MalloIoM.

ITo manaxemwy osor Cyga, OKPUB/bEHU je pajbaMa Koje Cy OIMCaHe
M3BPIINO MOBpPeRy HOOPYX MOCTOBHNUX 06MYaja M MOCTOBHOT MOpasa, jep Ha
3axTeB omreheHOr 1a My M3BpIIN 3aMeHy 3ajiiber /IOHIIA Ha Ty THIMYKOM ay-
TOMOOWITY, MCTy TIPUXBATHO a/M YCAYTy HUje U3BPIINO 360T HECTPYYHOCTH
3aIl0CTIeHNX, Beh ra ymyTuo y mpyru cepBuc, Ia je oryalleH KpUMBUM M U3-
pedeHa My ofrosapajyha mepa fpyuITBeHe JUCIWUIIINHE.

(Opnyka Cyma wactu npu Ilpuspennoj xomopu beorpapa
C. 6p. 67/08 ox 17.12.2008. ronnHe)

2. AreHniMja 3a mocpefioBame M M3HajM/bMBambe HEKPETHMHA YMHU IIO-
Bpeay A00pHX MOCTOBHUX 00114aja ¥ MOCTOBHOT MOPaIa Kajia 3aK/bydn
YIOBOp O IIpY)Kalby YCIyra y HOCpelioBamby 3a NpOHaNaKeme aJek-
BaTHOT CTaHA, yHAIIpe[ HAIUIATI HAKHAAY Yy LeIMHM, a 3aTUM HOHYAN
Kao NOHYyJe CBOjUX KIMjeHaTa, KOHTAKT ca M3JaBaolyiMa CTAaHOBA KOju
Cy Kao ¢M3MYKa INMIA OTTACHIN M3[JaBambe CTAHOBA IPEKO CPelcTaBa
jaBHOT MHpOpMICamba.

Oo6pa3snoxeme:

OKpuB/beHN je 3aK/by4MO YTOBOP Ca KOPMCHMKOM ycmyre-omTeheHom
0 TIOCPefioBalby Y M3/jaBarby HEKPETHIHA, ONHOCHO fla My fiaje mHdopMaIje
O CBMM CTAaHOBMMA Ha TPEHYTHOj JHEBHO] TIOHY/I OKPUBJ/HEHOT, IITO MOAPA3-
yMeBa JIOKaIlMjy CTaHa, CTPYKTYPY, IleHy, KOHTAaKT TellepOH BIaCHMKA CTaHa,
Koja 06aBesa Tpaje 0 yce/bera KOPMCHUKA Y CTaH, a Tac Ce YCe/bereM M
IYXUM HejaB/barbeM.

Omrrehena je cxogHo yrosopy yitatuia 2.000,00 guHapa Ha uMe yciy-
re U3 yroBOpPa KOjU M3HOC je YC/IOB Jia O ce yroBOp 3aK/bydMo.

Cyp je n3 n3BefieHNX I0Ka3a yTBpAMO fia je omreheHa u mopep Buiie
MOKYIIAja fia CTYNM y KOHTAKT Ca BIACHMIIMMA CTAHOBA, umje je 6pojeBe
mobujana o OKPUB/BEHOL, ocTana 6Oe3 ycmexa. Ha rtenedone mobujene on
OKDPUBJbEHOT WJIM CE€ HUKO HMje jaB/bao, WIN CY C€ jaB/ba/ly BIACHUIM CTAHO-
Ba KOjU Cy HE3aBJMCHO Of] OKPUMBJ/bEHOT, OIJIACU/IM M3[laBalbe CTAHOBA IIPEKO
CpeficTaBa jaBHOT MH(MOPMICaba.
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Pexnmamanuja omrehene fma Huje ycmena fa yCIOCTaBM KOHTaKTe
ca BJIACHMIIMMA CTaHOBA Ha KOje jy je OKpUB/bEHM YIIyTHO, OfOMjeHa je y3
He/by6as3aH 1 HeIpYMepaH KOMEeHTap.

Ha ocHOBY yTBpheHOr 4nmmeHNYHOr CTama Ja OKPMB/bEHV HMje UC-
IyHIO YTOBOpHe obaBe3e y NpOHalaXemy cTaHa Beh je mpemucyuBao Tek-
CTOBE OI7laca O M3JlaBailby CTaHOBA M3 HOBMHA, KO Jja Cy OITIACU HeTOBUX
K/IMIjeHaTa, TO Hyje Hu Morao omreheHoj a oMoryhy KOHTaKT ca BIaCHUIIN-
Ma Ma U jeHOT CTaHa, Ia je Cy/l Hallao [a je OKPUB/bEHM YYMHIO IOBPENY
1o6puX MOCTOBHMX 06MYaja U TIOCTIOBHOT MOpaJa.

ITpunukom opnydmBama o BpcTu 1 BucMHU Mepe Cyn je LieHMO CBe
OKOJTHOCTH, a OCEOHO J1a ce pajiu o crienudIIHOj BPCTH YCITyTe, I7ie IOCTOjI
noTpeba IojayaHe 3allTHUTE MOTPOIIAYa KOj)i M3HAjM/BYjy CTaH KaO OCHOB-
HJ €r3UCTEHIMja/IHy yC/IOB, a OIJIalllaBaibe TaKBMX yC/Iyra Ha ONMCAHM Ha-
4UH JOBOAM Y 3a0/Iyly ¥ CTUIIalbe HeOCHOBaHe fobuty, neHehy mpu Tom aa
je omreheHa ucnyHuIa cBoje yroBopHe o6aBe3e 1 Ja je KOJ e IOCTojana
0301/bHA HaMepa ycerbera y CTaH, Ia je OIIaCHO0 OKPUB/bEHOT KPMBUM M U3-
pekao My Mepy ApYLITBeHe AVMCLUIUIMHE: jaBHY OIOMEHY ca 00jaB/blBambeM
y CPeACTBMMa jaBHOT MHPOPMUCamba.

(Opnyka Cynma vactu npu IIpuBpenHoj xomopu beorpapa
C. 6p. 188/07 ox 20.10.2008. roguse)

3. Opnanthenn cepBuC 32 TEXHIYKe anapare KOjU y TAPAHTHOM POKY IpH-
MU Ha cepBuC no pexknamanuju omrehenor TB amapar, n ogbuje ma
U3Jla MOTBPAY O MCXOAy IONpPaBKe, OHOCHO Of0uje Ia M3Ja MOTBPAY
o MoryhHOCTH nOnpaBKe, Ta KOPUCHMUKY YCIyre YCKPaTu MpaBo Ja KOJ
IMPOJABIA TeIeBU30Pa OCTBAPH 3aMeHY NPOM3Bofa win nospahaj Hos-
12, YMHY IOBPeRY FOOPNX MOCTOBHMX 0014aja ¥ MOCTOBHOT MOpaa.

Oo6pasnoxeme:

OKpuB/beHN je Kao oBramheHy CepBUC 3a CEPBUCHUPaEe TEXHUYKUX
nponsBofa oxgpehenor nponssohada, mpummo ox omreheHor, Kao KOPUCHMKA
ycayre y rapanTHOM poky LCD TeneBusop a 360r ojase >KyTe CBET/IOCTH Ha
eKpaHy.

Hakon oTBapama pajgHOI Hajlora, OKPUB/bEHM je KOHTAKTUPAO
IpefcTaBHMKA CTPAHOT IIpou3Bohava, Koju ra je 06aBecTno fie ce He pajyu O
kBapy Ha ypebajy, Beh o Texunukum kapakrepucrukama ypebhaja. Oxpuspenn
pyKoBoheH TakBMM OATOBOPOM HOOMjeHMM Of IpousBohada, KOPUCHUKY
yCIyre yMecTO OfirOBOpa IIOBOJOM M3jaB/be€HE pPEKIaMalije, JOCTaBUO je
ofiropop mnpoussohaua, OFHOCHO HMKaja Huje obasecTmo omrteheHor o
UCXOAy peKnaManyje.

123



IMTPABHA ITPAKCA IIpaBo u mpuBpena

Oxpuspenn ce 6panno HaBoxehu na omreheHor Huje U3BecTNO y M-
caHOM 06/MKy 0 MOryhHOCTM HIOIIpaBKe, jep Hije MMao J03BOTy IpousBobhaya
¢ 063upoM fia Hije 6M0 y mUTamky KBap, Beh KBanuTeT ponsBofa.

U3 nckasa omrehenor Cyp je yrBpauo aa je omreheHyu y rapaHTHOM
POKY OffHEeO Te/eBMU30p y OBlaIIheHM CEepBUC, Ifie MY je PEYeHO fia TeleBU-
30p HUje NOKBapeH Beh #a ce pajy 0 MPOM3BOAY JIOLIET KBAIUTETA, HAKOH
Jera My je HOCTaB/beH IMCAHU OTOBOP IpoM3Bobhaya, Ha EHITIECKOM je3UKY.
Omrrehenn ce obparno mpopaBUy ¥ 00aBeCTHO Ta O KBAIUTETY KYIUbEHOT
IPOM3BOJA, KOjOM NPUIMKOM My je obehaHo pma he mpoumssop zamenHuTn
VIV BPAaTUTU HOBAl] YKOJMKO OJf CepBMCEpa JOHece NOTBPAY fa IOIpaB-
ka Huje moryha. Kako je okpuB/beHM of6mo fa My TakBy IOTBPAY Aa, ca
obpasyoxemeM fla TaKBe MOTBpfie He U3[ajy, HUje MOTao /ja OCTBapM CBOja
IpaBa Koj IPOfjaBIia.

ITo onenn Cyma OKpUB/bEHNU KOjU y CUTYyaI[ujy Kafia Kao oBiamheHn
CepBUC 3a Ty BPCTy IpOM3BOfia IIPMMU Y TapaHTHOM POKY Ha CepBUC
oppeheHn amapat, y 0BOM ClIy4ajy TelleBU30p, IpK 4eMy He mpumenu I[Ipa-
BIJIHMK O pelllaBamby peKIaMaluja, HUTU KOPMCHMKA YCIyre 06aBecTH O
pasnos3uMa HemoCTylamwa M0 peKIaMalyjy, OCUM LITO MY JOCTaBM IMCMO
npousBobhava 1 Ha Taj HauUMH ra oHeMOryhn /ja Koj ITpofiaBIa OCTBApY IIPaBO
Ha noBpahaj HOBIIA 3a KYIUbeHU IIPOU3BOJ, WM 3aMEeHY VICTOT, YMHM IIOBPEAY
HOOpUX IOCTIOBHMX 00M4Yaja 1 MOC/IOBHOT MOpaa.

(Opnyka Cyma wactu npu IlpuBpennoj xomopu beorpana
C. 6p. 129/08 opn 17.12.2008. ropnse)

4. BracHUK IeKape YMHM NOBpefy AOOpMX NOCTOBHMX 00M4Yaja M mo-
CTTOBHOT MOpaja Kajia KOPMCHMKA YCIyre ofbuje Ka yCuy>K1, M3TO0XKH Ta
OMajOoBa)kaBamy Ipef MyLITepHjaMa 300T Iberose ke/be Ja MPUINKOM
KYIIOBMHE f0OMje MenuBo Koje je pelI-IeYeHo, a OHAA MYy TPajHO 3a-
OpaHu fma ynasu y mekapy.

Oo6pasnoxeme:

Tyxwunan Cyga 4acTu HOKpEHYO je IOCTYIaK IPOTUB OKPUB/LEHOT
36or onbmjama a yCIy>Ku KOpucHMKa-omTeheHy, OflHOCHO fia joj Ipopa Ie-
IIVIBO KOje je TpaXkIIa, a Koje je OM/I0 M3/I0XKEHO 3a IPOJajy.

OxpuB/beHN je y CBOjoj offOpaHM IpaBAao CBOje IOHALIAme Koje
My Ce CTaB/ba Ha TepeT y ONTYXXHOM Ipanory Haofehu ma je yckparmo
ycayre omrteheHoj u 3abpaHmo joj yaasak y Iekapy, 360T BUIIETHEBHOT
ManTpeTupama of cTpaHe omTeheHe ImposjaBara of Kojux cy Tpu 360r Tora
OTKasamu Ja/bu paj.
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Ha ocHOBY usjaBe OKpuB/beHOT ¥ U3BefleHNX oKasa Cyn je yTBpAMO
ma je omreheHoj 3abpameHo fja ylasu y mekapy pagu Kopuinhema yciyra
KOje IIPy>Ka OKPUBJ/bEHM.

Omrrehena je msjaBmma fa je M paHMje KyIOBaja IIeNMBAa KOJ
OKPMB/bEHOT M HMKaJa HMje MMajTa HMKAKBMX IIpobrieMa M KOHQIMKaTa ca
3anocneHyuMa. PefloBHO je fonasuia pajiM KyINOBMHE jeflHE BpCTe IeLMBa
(mexmke), mHCHCTHPajyhy fa joj ce m3abepe medyeHuja 1 ja HUKAJa HIje Bpa-
THU/Ia TIeLMBO, IIa HU OHJIA KaJ Hije OM/Ia 3a[J0BO/bHA KAKO je Ie4eHO, OJHO-
CHO KaJi Huje 6110 pem-medeno. KpuTuyHOr JaHa Kaja je yuuia y mekapy y
IMpUCYCTBY BUIIe MYIITEPUja, MPOAABAYNIA OKPUBIbEHOT jOj je CAOMIITHIIA
ma yoynyhe He pmonasu y mekapy, ma Hehe OuTu yciyskeHa, jep je BIaCHUK
HeKape TaKO Hapemmuo.

Hakon Hekonmmko faHa omrTeheHa je 3aTpaxkmaa objalimerme Of
OKPMB/bEHOT 3alIITO jOj je 3abparmeHa KYIIOBIHA Y IIeKapy, Ha IITa je [oouta
OZITOBOP fia je TauHO Aa ybynyhe He ymasu y mekapy jep ManTpeTypa iberobe
3amociIeHe M Hapeayo joj fia onMax n3abe u HuKaja Buile He yhe y mekapy.

Ha ocHOBy yTBpbeHor ummeHmyHor crama, Cyp je Hamao ja je
OKPUB/bEH) YIMHNO TOBPeAy BOOPUX ITOCTOBHMUX 00M4aja ¥ IOCTIOBHOT MO-
paa 13 06/IacTy IIpy>Kama yoIyra y IpoMeTy pobe Ha MaJio Ha Taj HauMH IITO
je ombuo fa mpopa ourreheHOM IPoOM3BOJ, KOji je IpUIIpeM/beH 3a IPOJajy,
OJIHOCHO OfIOMO Jla IIPYXXM YCIIYTy KOja ce MOITIa 00aBUTH, He yBaxkaBajyhu
IPUBAaTHOCT TOTpomrada Beh ra jaBHO M3IOXKNMO OMalOBaKaBamwy U
TVICKPYMMHALIjI.

[To Hanmaxewy Cypha, OKPMB/bEHM je M3BPLIMO IOBPeAy HKOOpUX IIO-
CTIOBHMX 00M4aja ¥ IOCTIOBHOT MOpaa, I1a je OIJIallleH KPMBMM U U3pedeHa
My ofroBapajyha mepa fipylITBeHe AMCIMIUINHE.

(Opnyka Cyma wactu npu Ilpuspennoj xomopu beorpapa
C. 6p. 50/08 ox 25.6.2008. roguHe)

5. IIpomaBan ayToMo6miIa Koju ombuje Aa BpaTH aBaHC y CIy4ajy Omy-
CTaHKa KyIala o HaMepaBaHe KyIOBUHe ayTOMOOWMIa, MaKO TO Huje
W3PUYNTO YTOBOPEHO, YMHYU IOBpeRy JOOpMX IOCIOBHUX oOMdYaja m
TOCTIOBHOT MOpaa.

Oo6pasnoxeme:

OKpuB/beHN HIje CIIOPUO YMIbEHNIY Ja je off olTeheHNx y3eo aBaHC
y u3Hocy og 16.000,00 auHapa 1 fga uM uCTH Huje BpaheH HaKOH OfyCTaHKa
op kynosBuHe. OkpuB/beHN ce 6panno uctnayhn pa cy omrehenn 6mmm ymo-
3HATH Ca YMIEHUIIOM Ja uM aBaHC Hehe 6utu BpaheH y cinyuajy omycraHka
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Ofl KyIIOBMHE BO3W/Ia, Te Aa he ce mcTu, y ckmamy ca 3akoHOM 0 06/IUranuo-
HVUM OJIHOCHMMa, CMaTpPaTH OfyCTaHUIIOM.

W3 nckasa omrrehennx yrepheHo je fa cy Ha cajmy ayromo6uia, a pagu
KyTIOBMHE ayToMOOWMIa Mapke ,Aymu 3“ off OKPMB/bEHOTI, IIATU/IM ABAaHC
y TOTOBOM HOBLY y M3HOCY of 16.000,00 aunHapa n mobunu notsppy. Tom
IPUIVKOM HICY IOTINCAIN YTOBOP, HUTYU UM je IPeCTaBHUK OKPUB/bEHOT
npenoyuno YnmbeHnIy ga um Hehe 6ty Bpahen aBaHc y cryvajy ma of HaMme-
paBaHe KYIIOBMHE OJYCTaHY.

Kako cy omrehenn HamepaBamm fa KyHOBMHY OCTBape momohy kpe-
IMTa TOCTOBHEe OaHKe, KOja 3aXTeB Huje Of0Op1Ia U3 passora IITo je Meced-
Ha para IIpeas3nia MOMOBUHY 3apajie omTeheHe, omycTamy Cy of KyloBUHe
M 0 TOMe 00aBeCTVIN OKPVBJHEHOT.

Cyn je 110 CIIpoBeeHOM JOKAa3HOM IIOCTYIIKY YTBPAVO /1a j€ OKPUBIbEHN
YYMHIO NIOBPENY KOja MY Ce CTaB/ba Ha TEPET, jep KOJ| yroBapaba KyIoIpoyaje
ayroMobuna ca omreheHnM Huje ynmosHao omTeheHe ca UMILEHMIIOM Ja Y
CIy4ajy OflyCTaHKa Ofj HaMepaBaHe KyIIOBMHe ayToMoOWIa, aBaHC Hehe
6utnu Bpahen. ITo Hanaxewy Cyna OKPUB/BEHU je YIMHUO NOBPAY KOja MY
je ONTY>XHNUM IIPENJIOrOM CTaBJ/beHa Ha TEPET, I1a je OIJIallleH OiTOBOPHUM U
u3pedeHa My ofrosapajyha mepa fpyIliTBeHe IMCLIUIUIVHE.

IIITo ce TM4e HaBOZIA Y OOPAHY OKPUBIBEHOL, Y [Ny Y KOMe ce IT03MBa
Ha ofpenbe 3aKoHa O OONMUTALMOHUM OFHOCUMA, Ha MHCTUTYTE Kao IITO CY
Karapa ¥ OffyCTaHuIa (KOju MHCTUTYTH VIMAjy pas3In4uTa 3Ha4eHa CXOHO
HaBeJIeHOM 3aKOHY M MOPajy ce IIOCeOHO YTOBOPUTH) U TBPAIY OKPUBI/EHOT
Ja MMa 3aKOHCKO TIPaBo Jja HOBAIl IaT Ha MIMe aBaHCa 3a/Ip>KM, CyJl je KOHCTa-
TOBAO Jla HUje y HeroBOj HaJJIOKHOCTU yTBph1Bame 3aKOHUTOCTU IIPBHOT
nocia usMehy okpusbeHor u omrehenor cxonHo ofpendama IlpaBuaHnka o
opranusaumju, cactapy u papy Cyzpa yactu npu IIpuspennoj komopu beo-
rpazia, Beh y HallleXKHOCTM Cy[oBa Kao p)KaBHMX OpraHa.

(Opnyka Cyma wactu npu Ilpuspennoj xomopu beorpapa
C. 6p. 66/08 ox 24.9.2008. ronnHe)

6. IIpuBpenHO APYIMITBO Koje ce GaBM NMPOAAjoM, YMHN IOBpeRy A0Opux
NOCTIOBHMX O0M4Yaja ¥ NOCIOBHOT MoOpajna Kaja M3JI0KM KOPHMCHMKA
yClIyre IIMKAaHU M TOHVDKEHY Iped MPUCYTHUM MyLITepujama, 360r
HEOCHOBaHe CYMIbe /1a je YKPao joll jeflaH MUCTOBETaH NMPON3BOJ, MOper
KYIUBEHOT, I IPY TOM Of0uje NMpemIor KOPUCHUKA YCIyTe Ja M3BPIIN
npeTpec U npernega CHUMKe ca CUTYPHOCHE KaMepe M TaKO YMeCTO Jia
My oMmoryhu myXoBHO 3ajj0BO/bee Ipes MPUCYTHUM MYyLITepujama,
M030Be Ta y KaHIenapujy nmocnosobe, HaBogHO Ha pasroBop a pagu
WU3BUIbEIHA.
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Oo6pasnoxeme:

ITocnoBoba nmpogaBHNUIle OKPUB/BEHOT 3a MPOJAjy KO3METUYKMUX IIPO-
U3BOJa, Kajia je mocymbasa ja je omrehena nopern ,,/lopeanose” kpeme Kojy
je ypemHO IUIaTiia Ha Kacu yKpaja joll jegHy, 3a EOM MCTpYajaa U3 Mpo-
IaBHUIIe ¥ BpaTWiIa je y3 onTyXO0y fa je ykpana jenHy kpemy. OmreheHa je
OfIMax MHCUCTUPAJIA J]a joj ce MpeT/iefia TalllHa, ja Ce Iperiefja CHUMAK ca CU-
TypHOCHE KaMepe 1 JIa ce I030Be MONMNINja, a CBe ce forabhano y nmpucycrsy
He Majior 6poja MyluTepuja.

[TocnoBoba mponaBHMIIe OKPUB/BEHOT, OAONIA je Ia U3BPIIN OMJIO KOjy
off pajm Koje je omrehena 3axreBaa.

Y nocrynky npep CynoM OKpUB/beHU HUje CIIOPUO HaBOJE Y ONTYX-
HOM IIPeJIOTy, OCKM IITO je UCTUIIA0 [ 3aIIOCTIeHN HIUCY OV HEKYITYPHU
npeMa omTeheHoj, Te ma je mpemor ma ce mpernena Top6a, Kao U M3BPIIN
YBUJ Y CHUMaK CUTYPHOCHe KaMepe, Ha 4eMy je omTeheHa MHcucTMpaa,
onbujeH 063upoM fa je omreheHOj Kao CTanmHOj MYIUTEpUjU HOBEPOBAHO
Ia HMje yKpaja KpeMy U Ja je pasTOBOp U U3BUIbEHe YUMIbEHO Of CTpaHe
nocnoBobe y KaHIIe/Iapyju, a He y IPOJajHOM IPOCTOPY.

Cyxn je 1o cripoBefieHOM JOKa3HOM IIOCTYIKY YTBPAMO fia jé OKPUB/bEHY
omreheHy M37I0XKMO IIVKAHYU, MAITPETUPAby ¥ MOHIDKEHY U IIPU 4eMy ce
noceOHO LIEHMIO i je OKPMB/beHM fla OU cadyyao CBOj peHOMe M YIJIef] Ipef
MylITepyjaMa Kao U YIJe, CBOjUX 3allOC/IeHNX, Hapyluo yrien omrTehene
nosuBajyhu je y KaHIenapujy HaBOJHO pajii pasroBOpa, a YCIEAWIO je
U3BUIbEE.

Cyn je Ha OCHOBY yTBpheHOr UMIEHMYHOT CTama, OLEHMO [Ja je
OKPUB/bEH! YIMHUO TOBPeAy BOOPUX IOCTOBHMUX 00M4aja ¥ IIOCTIOBHOT MO-
pana u3 ynana 8. IIpaBunHuka o opranusanuju, cactaby u pagy Cypa 4a-
ctu npu IIpuBpenHoj komopu beorpana, u nspekao My oprosapajyhy mepy
OpyUITBEHE JUCLIUIIIHE.

(Opnyka Cyma wactu npu IlpuBpennoj xomopu beorpana
C. 6p. 70/08 ox 22.9.2008. romuHe)

7. Cao6pahajuo mnpenysehe koje ce 6aBu mnpeBo3oM mNyTHMKA Ha
MehyHapopHuM nMuMHMjaMa, YNHU MOBPERY JOOPUX MOCTOBHUX 00MYaja
M OCTIOBHOT MOpajia Kaja mpe KpeTama ca YCIyTHe CTaHUIE He W3-
BPIIN NPOBepPy MPUCYTHUX HMYTHUKA y ayTOOycCy, yclIen 4era OCTaBM
MyTHUKe KOjU Cy Ha CHUCKY 3a la/be MyTOBabe.

Oo6pa3snoxeme:

[IpuBarHa Ty>Xmba MOKpeHya je mocrynak npes, CygoM dactu 360r
TOTa IITO je OKPMB/LEHM KOju ce 6aBM IpeBO3OM IyTHMKA ayToOycuma,
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octaBno omreheHy 1 leHy MajKy Koje Cy ITyTOBajle leroBMM ayToOycoM Ha
penauuju beorpap-Korop, Ha crauniu y Byasu, 6e3 ompaBraHor pasjora u
HACTaBUO BOXIbY, He IIpOBepaBajyhy IIpe HacTaBKa BOXKIbe, ITyTHUKE Y ayTO-
Oycy a mpeMa CIMCKY Iy THUKA.

OKpUB/bEHNU je Y IOTIIYHOCT) HETMPAO HaBOJIE Y ONTY>KHOM IIPeJIJIOry,
HaBoziehn fia ce paiu o peoBHOj MHUju Ha penanyju Yoka-beorpap-Korop,
a Koja ce o6aBJpa 10 Mel)yHapofHOM pey BOXKIbe I Jja je caMo pajiu Tora ja
Ou ce cMamuIe IPOLIeAype Ha TPAaHNI CAYMIbeH CIMCAK ITyTHYUKA U Y ipyTe
CBpXe Ce UCTY He KOPUCTH.

Oxpusspenu ce y noctynky npepn Cymom 6panuo HaBogehu fa ce ay-
ToOyC 3aycTaBuo y ByaBu pajgu mckpljaBama IyTHMKA KOjUMa je TO 6mia
Kpajiba JeCTMHALMja, a He pajy Iayse, Te fa Cy omreheHe-myTHuue 6umie
Iy>KHe Jla ce jaBe BO3ady y CIy4ajy Jia m3nase u3 ayrobyca a HacTaB/bajy
IyTOBame, 11 1 Y CYIPOTHOM BO3a4 HeMa 06aBe3y Jja IpoBepaBa fia i Cy ce
Iy THULY BPaTUIN y ayTooyc.

Ha ocnoBy museemenux poxasa Cyp je yTBpAuMo fa ce y pajmbama
OKPMB/bEHOT CTUYYy CBa Oobenexja MoBpefie HOOpUX MOCIOBHUX OOM4aja U
IIOCTIOBHOT MOPpasia jep je OKpUB/beH!U 6e3 OIpaBJjaHOT pasjiora OCTaBUO Ha
ayTobyckoj cranniy y bynsu omrehene, koje cy ce jaBuie u fo6une onobpeme
ma nsaby n3 ayrobyca pagm xopuihema ToaneTa, He mpoBepaBajyhn ma mm
cy ce omreheHe ca crucka MyTHUKA BpaTuie y ayToOyc, U HOpef Tora IITO
Ha CBaKOM CIIMCKY y3 MMe IIyTHMKA CTOjU M Kpajiba JeCTMHALMja Ha KOjoj
IYTHYK ¥3/1a3U U3 ayTobyca.

Ha ocHoBy ytBphenor ummenmynor cramwa Cyj je Hamao aa je
OKPMB/bEHM YUMHIO IIOBPeAy AOOPUX MOCTOBHYUX 06MYaja ¥ IIOCTIOBHOT MO-
paa U3 obmacTy ImpyXKama yClIyra IpeBo3a, IIa Ta je OIIACKO OfTOBOPHUM
U U3peKao jeqHy off Mepa [IpYIUTBeHe NVUCLUUIUIMHE cXofHO IIpaBuaHuKy o
opranmusaumju, cactapy u pagy Cygma gactu npu Ilpuspennoj xomopu beo-
rpaga.

(Opnmykxa Cyma wactu npu Ilpuspennoj xomopu beorpama
C. 6p. 96/08 ox 26.11.2008. ronnHe)
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AUIVIOMMPAHY NPAaBHUK — MAacTep ¥ AUIIOMUPAHN HOTUTHKOIOT
mnabu caBeTHuK, MuHuctapcTBo ¢punHancuja

(CexTop 3a HAPUHCKM CUCTEM ¥ MOTUTHUKY)

ATA KAPHET

Pesunme

Aytaop y pagy objawreasa tiojam u cywitiuny ATA kapueilia y uapun-
ckom dlociliytiky. Y pagy ce ucitiude ga je ATA kapreili mehyHapogHu yapuHcku
JoKymeHili koju usgaje euuie og 65 semama. OH ce HogHOCU Kaga ce YNa3u y
3eMmby KapHeiia ca po6om unu oupemMom Koja Mopa ga ce ussese y poky og 12
meceyu. Ocum itioia, ATA kapreiti omoiyhasa ciiposoherve uapurckoi Aociiyi-
ka 6e3 iinahara yso3rux gaibuna u wakcu. Ilnahare y803nux gamobuna Huje
HeotixogHo 3aiio witio ce ATA kapweitiom iapaniiiyje ga he poba unu otipema
6uitiu 1i0H080 U3ee3eHa y poky og iogury gana. Ha osaj nauun xapweis ce xo-
puciiu 3a iipuspemenu Y603 pobe y UHOCTHPAHCITLBO Oe3 Tinaharba y8o3HUX gak-
6una u wmakcu. Takohe ce nainawasajy upegrociiu kopuwhera ATA xapHe-
wa: ckpahuesarve, tiojegHoCilia6berve U 0NAKUIABANE UAPUHCKUX UPOUegYPa.

Kmwyune peuu: ATA xapHeit, y6o3He gamOuHe, tpegHOCIliu, onaKuiuye, ya-
puHcke tipoyegype.

I ITojam, ucropujat u ocobmue

Wneja o ATA xapHeTy IojaBWIa ce Ipe 4yeTpheceT TofyuHa. TepMuH
ATA xapmer je ckpahennna ¢panunycke peun ,Admission Temporaire® n
eHITIecKe peun ,lemporary Admission® mTo y npeBoAy Ha Hall je3UK 3Ha-
4y ipuBpeMeHy yBo3. ATA kapHerT je jegHOcTaBaH MehyHapomHu LapmHCKM
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JOKYMEHT KOji Ce IIMPOM CBeTa KOPUCTU Y Imby ckpahuBama, yop3aBama
M OMaKIIaBama LAPMHCKUX INIPOLEeRypa Koje ce IPUMeEIbYjy KOJ IpUBpe-
MEHOT yBO033a, OJHOCHO TO je HOKYMEHT Koju omoryhaBa mpuBpeMeHM YBO3
HajBOKHUjUM TpynaMa poba kojuma ce Tpryje y csery. IIpermmsunuje, ATA
KapHET je JOKYMEHT KOj! Ce€ KOPMCTH 32 I10jeJHOCTAB/bMBakbe NPUBPEMEHOT
yBO3a y CTpaHy 3eM/bY C POKOM Bakema Off ToguHy fgaHa. ATA xapHeToM
poba IMpKy/uile HeoljapyibeHa 3a IEePUOJ, Of jeffHe TOfVHE y CIy4ajy Kaja
ce Ha IIApMHCKOM IIOZIPYYjy 3eM/be Koja je mpuxBaTmwia KoHBeHINjy o mpu-
BpeMeHOM yBO3y IpuMemyje KonBeH1uja u To 6€3 monymaBama HaIlMOHAI-
HIX IJAPMHCKUX UCTIPaBa, ITahaa lapuHe WK IojIarama AeMo3NUTa, IITo 61
MHaye C/IeNIO y PeOBHOM IIOCTYIIKY 32 IPUBPEMEHM YBO3, OHOCHO M3BO3
pobe. [Ipyrum peunma pedeHo, ATA kapHeT je HeKa BpcTa ,,l1acomura“ 3a pooy
KOja ce IPUMBPEMEHO YBO3M.

Topuue 1961. y nuby onakilaBama U MOACTUIaba CBETCKE TPTOBUHE,
CaercKa IlapMHCKa opranusanyja je ycsojuna ,Konsenunjy o ATA kapHeTn-
Ma Kao IPMBpEeMEHMM [103BOJIaMa 3a yB03 poba (y gabeM TekcTy: KonBeniuja
ATA). Mehynaponunu cucrem ATA xapHera 3acHoBaH je ATA KonBeHuujom,
ycBojeHOM of cTpaHe CBeTcke mapuHcke opranusanuje (World Customs
Organization - WCO), 6user CaBeTa 3a mapuHcky capagwy (CCC) u cry-
nmia je Ha cHary 1963. roguse. OBa KOHBEHIIHja je 3aTUM JONyHbeHa ca He-
KOJIMKO JIPYyTUX Mel)yHapoIZHMX KOHBEHIVja:

1) KonseHnnuja o TproBaukum yszopuuma (1952) - CSC;

2) Konsennuja o nmpogecnonantoj onpemu (1961) - PEC;

3) Konsennuja o nanoxx6ama u cajmosuma (1961) - EFC;

4) KonBeHIuja 0 IpuBpeMeHOM yB03y amabanaxe (1960);

5) KonBeHnmja o mpuBpeMeHOM YBO3y pe3epBHUX Aenoa (1956).

ITo KouBennuju, ATA kapHeT u3gajy u 3a mera rapaHryjy Haumo-
Ha/IHe OpraHMsalyje seMaba WiaHuia U normucHuia Konsenuuje. [masan
apvmuuucrpatop ATA kapHera je Mebynaponuu 6upo npuBpefHUX KOMopa
(International Bureau of Chambers of Commerce - IBCC), xoju je nnrerpan-
HI 1eo MehynapopHe npuspente komope y Ilapusy (International Chamber
of Commerce — ICC). IlapuHcke afMuHICTpanuje y mpeKko 65 3eMasba CBeTa
npuxsatuie ¢y ATA xapHeT kao rapaniujy ga he cse japuae u takce 6utu
wiaheHe ako ce po6a fexmaprucana ATA KapHeTOM He KOPUCTH Y CKIafy ca
IpaBWIMMa 32 IEroBo Kopuinheme.

ATA xapHeTy QYHKUMOHMINY y CKIafy ca MehyHapomHuMm mapuH-
CKVMM KOHBEHIIjaMa, a y okBupy CBeTcKe IIapuHCKe opraHmsanmje. CBeTcKu
opbop 3a ATA xaprere ympasjpa cucteMoM ATA y capapmu ca CBeTcKUM
IapMHCKMUM ofi6opom. Onbop je MOCTaBMO peTMOHaNIHe pajiHe IpyIie fa Ipo-
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mosuury ATA kaprere y Abpuny, Asuju, sempama [lannduxa, JysxHoj Ame-
puny, Vicrounoj Esponn u Cpenmwem VicToKy.

Haxon opipebenor nepnozpa mayse, CTBOpUIIN Cy Ce YC/IOBY 33 TIOHOBHY
npumeny ATA kapHera ogHOCcHO KonseHnunje ATA Ha IapyMHCKOM HOAPYYjy
Koje 3axBaTajy LapmHcku opranu Pemy6muke Cpbuje. [IpuBpenna komopa
Cp6uje, Kao MHUIIMjATOP MOCTA, 06aBMIA je CIOXKEHY IpoLeaypy 1 fobuta
opnamhemwe of Csercke ¢enepanyje komopa (WCF) us ITapusa u Yupase
napuna Penyonuke Cpouje, na ce ATA xapHeTn u3jajy npaBHUM U GU3NI-
kuM mnyMa y Cp6uju. Ilpuspenna komopa Cpbuje je mopep usgaBadke u
rapaHTHa acoljijaljija, IITO 3Ha4M fAa je ox 1.11.2004. roguHe Ynpasa napu-
Ha CpOuje moyerna ca mpuxsarameM nHocTpanux ATA kapHera.

Kapaje peuo Cpbuju, mpuanKoM peakTUBMpama yroBopa uckopuinhena
je moryhHocT fia ce ATA xapHeTM MOry M3[aBaTy M IPUXBATATH Ha LIAPUH-
CKOM IIOfIpyYjy jefiHe 3eM/be, Tj. Ha LapMHCKOM NOAPYYjy (TepuTopuju) Koje
3axBarajy LapuHCKM opranm Te 3emme (Pemy6nmke Cpbuje), mTO mpak-
THUYHO 3HauM ja ce ATA kapHeTu M3[ajy ¥ IpPUXBaTajy CaMO Ha LIAPMHCKO]
teporopuju Peny6nuke Cpbuje, 63 Teputopuje AyToHOMHe NoKpajuHe Ko-
coBo 1 MeTtoxuja.

Y napuackoMm cuctemy Peny6mmke Cpbuje ATA kapHeT ce Kopuctyu
Kao JJOKYMEHT 3a IJApMHCKM MOCTYIAK TPAH3NUTA M 3a LAPMHCKU IIOCTYNaK
npuBpeMeHor yposa. Haume, ogpen6om wirana 118. cras 2. Tauka 3. [lapun-
ckor 3akoHa (Cnymbenu inacnux PC, 6p. 73/03, 61/05, 85/05, 62/06) mpo-
MIICAaHO je Jla KpeTame pobe Ioj IIAPMHCKMM Haf[30poM M3Mehy nBa mecTa
YHyTap LapMHCKOT nozpyyja Peny6mke Cpbuje Moxke 6uty Ha ocHOBY ATA
KapHeTa KOjJ ce KOPUCTU KaO TPAaH3UTHU JOKYMEHT.

Iloctynmak npuspeMeHOr yBo3a y LlapMHCKOM 3aKOHy IPONMCAaH je
oppenbama . 160.-166., mpu yeMy HujenHa ofgpenda He roBopu 0 ATA kap-
Hety. Hamma 3emspa je patuduxosana IlapuHcky koHBeHIUjy 0 KapHeTy ATA
3a mpuBpeMeHM yBo3 pobe (28. jyna 1962. rogune). Ogpendom wiana 21. Ila-
PVHCKOT 3aKOHa IIPOIICAHO je fla ce ofipefibe OBOT 3aKOHA He IIPUMembYjy Ha
mrahame yBO3HUX AaXOMHa 3a poOy Koja ce yBO3M, Kao 1 Ha cIpoBobeme
LIAPMHCKOT IIOCTYIIKA aKO je TO ipykunje ypehbeno mehyHapogHuM yrosopom.
Vctum 3akoHOM je mpensubeHo ma ce ofpende oBOr 3aKOHA KOje ce OffHOCe
Ha PefloBaH YBO3 CXOJHO INPUMEIbYjy U Ha IOCTYIAK IPMBPEMEHOT YBO3a.
[Tpema ToMe, mpuBpenHu cybjekTy Mory fa 6upajy ma au he ogpeheny poby
IpUBpPeMEeHO YBO3UTH Ha 0cHOBY ATA kapHeTa 1M Ha OCHOBY ofpenaba Ila-
PMHCKOT 3aKOHA KOjMMa je Pery/lyucad IpUBpEeMEHN YBO3.

Csaka sem/ba y okBUpY cucreMa ATA kapHeTa MMa jeflHO TeJlo rapaH-
Ta KOje je IPU3HATO Of] CTPaHe HAIMOHA/JIHMX LIAPMHCKMUX Biactu u Caert-
cke ¢enepaunje komopa (WCF). Opranusanuja rapanara je opnamheHa ma
u3Jaje KapHeTe.
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Cucrem MmebynapopgHor nanna ATA kapHera Ipy’ka peLMIIPOYHE
rapaHuuje ApMHCKUM BacTuMa Aa he rjapuncke (yBO3He) BaXOMHe U Tak-
ce y cny4ajy HemcnpasHor kopunthemwa ATA kapHera 6utu mwiahexe (Hmp. y
CITy4ajy TIpojiaje YMeCTO peeKcropra pobe).

Cmucao crucrema ATA kapHeTa je fa ce yCmocTaBM INTO je moryhe
Omxa capapmwa nsMely nmpuspesie u LjapuHe, IITO OM 3a Kpajiby MOCIEAN-
1y uMano yHanpebeme mehyHaponne tproBune. KonBennmja ATA kapHera
yTBphyje OCHOBHe IpMHINIIE KOjIMa Ce PeTyINIIy IPUBPEMEHN YBO3/13B03
eKCIIOHATa, TPrOBAYKUX y30paKa U IMpodecuoHaIHe olpeMe.

Hocunany ATA kapreta Moxe 6utu gomahe mpaBHO mmm ¢Gu3nM4Ko
muue. Hocmnan ATA xapHera Mo)Xke MMaTy CBOT 3aCTYIIHMKA, jeTHOT MK
BUIIe. 3aCTYIHMK je /INIle Koje ITyTyje ca KapHeTOM, Tj. mpatu poby. To Moxe
OUTK caM NIPEBO3HMK MM HEKO JIPYTO JINIe KOje HOCU/IALl KapHeTa OB/IACTH,
a MO)Ke ce HaBeCTM U BuIIe 0c06a. YKONMKO je 3aCTYIIHUK CTPAHO JINLie VTN
ce He 3Ha KO OV TO MOTrao OMTH, HberoBo ume ce He ymucyje y ATA kapHer Beh
ce y pybpuim ,3acTymHMK yMecTo uMeHa ynucyje IIncmo opramhema (eHr.
Letter of authority). To oBnauiheme ce Konupa y OHONMKO NPYMepaKa KOIIMKO
KapHeT uMa nucrosa. Y IlpuspenHoj komopu Cpbuju — ATA operperme, Moxxe
ce pobutu dopma obpacia IIncma opnamhera, koje 3aCTyIHMK MOpa IO-
KasaT!U LIAPMHMKY CBAKM YT Kaja 06aB/ba I10Ccao 13B03a/yB0O3a/TpaH3NTa ca
ATA kaprerom. ATA kapHer ce u3fjaje 3a po0y koja he ce moHOBO M3BecTy U3
Cp6uje, a 3aTuM IIOHOBO YBECTI Y HEIIPOMembeHOM cTamy. ATA kapHeT ce He
u3faje 3a npexpambeHe mpousBofe (xpany, muhe), poby HaMemweHy Ipepaau
VIV TIOTIPaBLIM, PeK/IAMHU MaTepujan Koju he 6uty mope/beH Ha cajMOBMMa
VIV M3710)K6aMa Ha TEPUTOPUjI 3eMajbe IIPYBPEMEHOT YBO3a.

ITogHOCWIAall 3axTeBa IOTINCYje M3jaBy KojoM ce obaBesyje aa he
poby HaBemeHy poOy y KapHeTy IIOHOBO M3BECTH, Te Ha he HaKOH McCTeka
pOKa BaKema, KapHeT ca CBUM Ta/IOHMMa BpaTuty usgasaony (IIpuBpenHoj
komopu Cpbuje) 1 u3sjapbyje 1a HeMa HUKaKBY HEJOCTY>KeHYy 3aKOHCKY Kas-
HY II0 IIpecyAy 3a HapMHCKY IpeBapy mwin candaH npekpiaj. Hocuman ATA
KapHeTa IOCTaje OATOBOPAH 3a HEOTPAHMYEH M3HOC IUTahama LApUHCKUX U
APYTUX JaXOMHA, TAKCK M APYTUX TPOLIKOBA KOjM IIPOUCTUYY U3 CBaKe He-
perynapHoctu npu kopunthewy ATA kapHera.

[ToTmucHUK nsjaBe ce o6aBesyje Aa he mpyu cBakoM IpenacKy TpaHM-
1ie, IpY Y/IacKy y HOjefiluHy 3eM/by, Kao U IIPU M3TACKY U3 e 00aBUTH CBe
IapuHcKe (GOPMaTHOCTH KOje Ce Off Ibera Tpake M KapHeT IOJHEeTN IIapyH-
CKVMM OpPTraHMMa pajiyl YHOIIeHa HEeONXOJHMX IofjaTaka. AKO y M3y3eTHUM
cmy4ajeBuMa poba ocTaHe Y MHOCTPAHCTBY, IOTIVICHMK M3jaBe ce obaBe3yje
la poby HEOIIOKHO YBO3SHO OLIAPMHM Y HajONMKoj IapyHapHUIM Koja he o
TOMe YHeT) IOfIaTKe Y KapHeT, Y MOTIIYHOCT! HOIITOBATM LapMHCKe M afi-
MMHUCTpaTVBHe mIpomnuce noceheHnx semaba U Ipefy3eTH CBe IOTpeOHe

132



9-12/2009. Hyuran B. Ilypuh (cTp. 129-144)

Kopake Kako 6u ce o6e3benmno na ce ATA omnepanmja MpoIcHO OKOHYA KO
OfiroBapajyhnx apMHCKMX OpraHa.

Ynorpeba KapHeTa [ONYIITEHA je CaMO BJIACHUKY WM OBIAlIheHOM
nuny. IToTIMCHYK U3jaBe y HOTIYHOCTH FapaHTyje 3a CBaKy 0co0y HaBeleHy
y KapHeTy Kao opjamheHO /uije ¥ OATOBOPAH je 3a CBe pajme M IPOIy-
cTe cBor opnamheHOr nuIa Kao fa Cy mwerope pammwe u npomyctu. Hakon
U3JaBama M OBepe KapHeTa, M3MeHe U JOITyHe MOKe BPIIUTY CaMo U3JaBa-
nan — IIpuBpenna xomopa Cpbuje.

Konsenuuja ATA noxpusa Tpu Benuke Kareropuje Mehynaponue po6-
He TProBJHe, OHOCHO TpM Ipylie pobe 3a koje ce uspajy ATA xapuetn. To
Cy cajMoBM, U3710K0e 1 IIpe3eHTalje; KOMepIMjaTHy y30pIy; IpodecrHaI-
Ha ompema U ocTano (crmoprcke MaHudecrarnuje, )XnBoTumbe). Ilpema pac-
HOJIOKVMBYUM IIOflaliiMa [JOCTAaB/beHUM Off IIPUBPEJHMX KOMOPa KOje M3Jajy
ATA xapHer, IlaBHe Kateropuje po6e Koje ce IpUBpeMeHO YBO3€e II0 OCHOBY
ATA xapHera cy crnefehe: aHTMKBUTETH, MalllVHe, ajlaTHe MaIlHe, OIIpe-
Ma 3a YrOCTUTE/bCTBO, KOH3epBUCaHa XpaHa, oOyha, urpauke, komIjyrepu,
KaHI[elapMjcKa oIrpeMa, TpaHcOpMaTOpy, TeHepaTOpU CTPyje, eMeKTpUIHa
(enKTpOHCKA) ¥ Hay4YyHa ONpeMa, XMPYPIIKa ¥ CTOMATOJIOIIKA OIpeMa, Ha-
KUT ¥ IIpeIMeTN Off IUIEMEHUTUX MeTaja/Aparor KaMemwa, My3U4Ky cTy6o-
B, ay[MO-BU3ye/IHN amapariy, ¢pororpadcka onpeMa 1 oIpeMa 3a CHUMAbe
bunMa, macepy, My3UYKI MHCTPYMEHTH U IIOYe, MaTepyjaiy 3a U3/arame,
aBMOHN, (pMIMOBY, MOTOpHA BO3WIa 1 Mpubop, MauHe 3a Tpkahe Moro-
pe, oIlpeMa 3a Ipejarme U OCBET/belbe, IO/bONPUBPEHe MallHe, HAMEIITaj,
3eM/baHO Iocybe, CMKe ¥ APYTM yMeTHUYKY pajjoBM, KMIIOOpaHu, Tpkahu
KOBM, Kodepy, mapdeMn, MO30puLIHN ePeKTH ¥ PeKBU3UTE, KOHLEPTHU U
MY3UYKU MHCTPYMEHTH, KOXKHa ¥ CIIOPTCKa poba, oxeha, jaxTe n yamuu, us-
NO>XO6eHN ITaHToBY. JefHOM pedjy ATA xapHeT IOKpMBa IpUBpPEMEHN YBO3
y30paka, CTpy4uHe oIpeMe U pobe HaMemeHe U3I0KOaMa, cajMOBMMA, KOH-
rpecuMa U CIMYHUM MaHudecTanujama.

Bpoj u konmmumHa CBakor IpeiMeTa MOpPajy OMTU pa3yMHMU, carjac-
HO HameHM yBo3a. ATA kapHeT ce He M3[aje 3a U3/I0KOe OpraHU3OBaHe Y
IpUBaTHE CBPXe y TPTOBMHAMa MM MOCIOBHOM IPOCTOPMMA pajiy Ipofiaje
crpaHe pobe. OcuM Kafja TO JOIYIITa HAL[OHAIHO 3aKOHOMIABCTBO 3€M/bE
IPUBPEMEHOT yB0O3a, poba K0joj ce jeMun IpUBpPEeMeH) YBO3 He cMe OuTH:

- [03ajM/b€HA WM Ha OM/IO KOjyU HauMH YIOTpeO/beHa 3a M3HajM/bU-
Baibe MU CTUIIakbe HaKHAJE;

- IIpeMellITeHa ca MecTa Ha KojeM ce 36uBa oppehena manude-
cranuja.

ITpema KoHBeHLIMju O IPUBPEMEHOM YBO3Y, IJapMHCKe BJIACTU Tepu-
TOpMje 3eM/be IPUBPEMEHOT YBO3a/U3B03a UMajy c1o6oay mporeHe Koju he
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TOKYMEHT 3a IPUBPEMEHM YBO3/M3BO3 NPUXBATUTH Y CBAKOM KOHKPETHOM,
MOjeAMHAYHOM C/Ty4ajy.

II IIpepnoctn ATA kapHeTta

Hajmpe, ATA xapHeT enuMuHMIIe OTPeOy 3a HONYHaBambeM LIAPUH-
CKMX JOKYMEHAaTa Ha I'paHNIM yrlacka (yBo3a) OZHOCHO M3/TacKa (13B0O3a)
y 3em/baMa Koje cy mpuxsatune ATA xapHerT. [IpyruMm peunma, cMamyje ce
MaNYPOJIOTHja ¥ HEIPUjaTHOCTY Ha caMoj rpaHuLM. VISBO3SHUKY ce yKuJajy
TpomkoBy napuue win I1]IB unn nonarame penosura. ATA kapHeT 3Ha4UM
Mame aJMIHUCTpanMje U CUTYPHOCT Aa he ce HamIaTUTV yBO3He HaKOuHe
aKo He jobe 0 IIOHOBHOT U3BO3a.

Takobe, Moxe ce HeorpaHMYEHO KOPMCTUTY Kao TapaHIMja 3a IIpH-
BpeMeHM YBO3, BV TOAMHY JaHa Off AaHa u3fjaBama u MebhyHaponno je
npuxBaheH JOKYMeHT y IIpeKo 65 3eMasba CBeTa.

Vcro tako, ATA kapHer emmMuHume miahame napune, I[171B u apy-
TUX JaXOMHA IPYINKOM IIPUBPEMEHOT YBO3a 1 BbIX0B nospahaj mpumkom
Bpahamwa IpuUBpeMeHO yBe3eHe pobe Y MHOCTPAHCTBO, II0jefHOCTaB/bYje 1ia-
PMHCKY ITpOIIeAypy Tako IITo oMoryhaBa jja ce IPUIMKOM IPUBPEMEHOT 13-
BO3a I/IN YBO3a CBe GOPMaTHOCTU 06aBe IIyTeM jeJHOT TOKYMEeHTa.

VictoBpemeno, kpo3 npumeny ATA kapHeTa yHaIIpes Cy IIO3HATU CBU
YC/IOBM IPUBPEMEHOT yBO3a MM M3BO3a TAaKO Jla Ce JIaKIle CK/Iamajy Tpro-
BUHCKU YTOBOPM, CMamYjy ce TPOIIKOBU ¥ BpeMe MOTpeOHO fia ce obaBe CBe
LJapMHCKE Tj. yBO3HO-U3BO3HE IPOLEAypPe ¥ CaMMUM TUM Ce eIMMUHUILE He-
M3BECHOCT KOJ] JAPMHCKYX Tj. YBO3HO-M3BO3HNUX IIpOLiefypa.

3atuM, ATA kapHeT yBOAM IpUMHINII eKOHOMUYHOCTH (kpahe Bpe-
Me 1 MamlU TPOIIKOBM) Yy IIAPMHCKOM IOC/IOBamY, Tj. oMoryhasa gupek-
ToprMa (MEeHAIIMEeHTY) KOMAaIllaHWja ¥ AMPEeKTOpMMa IIpofaje KOju OfjIase
Ha ITyTOBama, Ka0 ¥ M3/IaraunmMa, NpodecuoHaInmuMa, Kao MTo Cy QpuiM-
cKe eknurle, 3abaB/bauy, ¢pororpadu, UTA. fa obaBe IMpuUIpeMe 3a IIyTOBamba
M IJapMHCKe apaH)KMaHe yHampeq (3a 3eM/by MINM 3eM/be Koje Kere Jia Io-
cere) 1 To 6p30 mpema yHampep yTBphenmM Tpomxosuma. Ha Taj HaunmH
H0jefHOCTaB/beHa IIpolLiefiypa OBOI CCTeMa ITOMaXke M IIAPMHCKUM BIacTIMA
U HOCHOLMMa KapHeTa Jia yIITefle BpeMe 1 CMaibe TPOIIKOBE OKO LapUiberba
pobe.

Haparme, ATA xapHeTOM ce cMamyje pU3MK Tj. HOCHOLM KapHeTa KOju
MOpajy fia TOKa3yjy y30pKe CBOjUX IPOM3BOAA OpOjHMM HOTEHIVjaTHUM
KyIIVIMa y pasHUM 3eM/baMa, He MOpajy BUIe Jja HOCe ca COOOM OrpOMHY
KOJIMYMHY CTpaHe BajayTe Kao FOTOBUHCKI I€TIO3UT.

Hajsan, ATA xapHeT npy>ka pa3He IOTOTHOCTU KOPMCHMULIMMA LIapyH-
CKUX mIpomuefypa (Hmp. npyxka moryhHocT kopunihema jeqHOr KapHeTa 3a
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BUIIe ITyTOBama). KapHeTN InojemHOCTaB/byjy Ipenasak IpaHNIle, OFHOCHO
omoryhaBajy M3BO3HMI[MMA U YBOSHMIVIMA YIOTpeOy caMo jefHOI KapHeTa
3a pelllaBambe CBUX LIAPUHCKUX POPMaTHOCTH.

III YcoBu 3a kopuimrthewe ATA kapHeTa

Po6a momohy ATA kapHeTa mpenasu rpaHuiy 6p3o U jefHOCTaBHO
(6e3 aHra)koBarma LIIEAUTEPCKMUX YCIyTa), Al IIPU TOME Ce MOPajy IOIITO-
Baty ofpebena mpaBwia u yCrnoBu:

a) cBa poba m3BeseHa mayM yBe3deHa 1o ocHoBy ATA kapHera Mopa
fa Oyme y IIelIOCTM IOHOBO V3Be3€HA/IIOHOBO YBe3eHa Y UCTOM
CTamy y KojeM je M3Be3aHa/yBe3eHa (Huje HaMemeHa 3a IPOJAjy,
U3HajM/bUBalbe, KOMEpIVjaTHO Ofip>KaBame, 00pafy, IOIpPaBKY,
MHTepHU caobpahaj, MHAYCTPUjcKYy aMabanaxy Wi IPOU3BOAY,
U3Ipajiby, KOMEPUMjaJHy eKCIUIOaTaluujy IPUPOJHMX pecypca
uTH);

6) cBa poba n3Be3eHa Wy yBe3eHa 1o ocHoBy ATA kapHeTa Mopa 1a
Oyzie 7TaKo IIpero3HaT/buBa NPWINKOM M3B03a/yBO3a 1 IOHOBHOT
13B03a/yB0o3a (MOpa IIOCTOjaTy JieTa/baH omyic pobe y poOHOj mu-
CTI);

B) cBe BpemHOCTH oOyxBaheHe pobe MOpajy la IpefcTaB/bajy IpaBy
KOMEpLMjaIHy BPeSHOCT y 3eM/bJ U3/laBalba;

) CBYM HOCMOIM MOPA3jy fia MOIITYjy HAaIlMOHA/THe 3aKOHE U IPOINce
3eM/be I0/IacKa/3eM/be Koje ce mocehyjy omHOCHO 3eMaba y TpaH-
3UTY;

I) cBa poba obyxsaheHa KapHETOM je IOJJIOXKHA IIAPMHCKOj KOHTPO-
mm (MHCHeKIUj1) U y CIy4ajeBMMa Kajja ce TOfl 3aXTeBa MHCIeKIja
oxt crpane IIpuBpenxe komope Cpb6uje;

h) pox Baxema ATA xapuera oppebyje IlpuBpenna xomopa Cpbuje
y ckmagy ca pokom npensubennm KonseHumjom, ogHOCHO o 12
Mecely, Y CKIaJy ca pe/leBaHTHUM KOBEHIIMjaMa;

e) na he poba ocTaty y BlIaCHUIITBY /IMIIA Ca CefelliTeM M3BaH ApiKa-
Be IpyUBpeMeHor yBo3a 1 fa he poby ymorpebpaBartu UCK/bYIMBO
nuie Koje mocehyje moapydje sem/be IpUBpeMEHOT YBO3a.

Ca ATA xapHeTOM TProBUM, M3/Iaradyyl M OCTaIU IIOCIOBHM JbyAU
MOTY OfpefUTH yHAIpes LapMHCKe TPOIIKOBe IpeMa yTBpheHoj 1eHM, mo-
CeTUTM BMIIIE 3eMajba, YIIOTPEOUTHU MCTU KapHeT BMIIE IyTa Y TOKY TOAM-
He JlaHa BaXkema KapHeTa, BPATUTU ce y 3eM/by ca poboM 6e3 mpobinema u
OJyTOB/IaYema.
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Ca xapHeTOM 106Mjajy 1 MelyHapozHe n3noxx6e 1 cajMOBU KOje Ha Taj
HaulH OJIaKIIaBajy MpOLEeAypy 3a CTpaHe M3jarade, TypmusaM 1 caobpahaj
360r myTOBamwa IOCIOBHUX JbYAY, CIIOPTCKe MaHuUQecTalyje Kao LITO Cy
OnmuMnujcke urpe u Ci., mpupesnde ¥ KOHLEPTH, M Ha Kpajy CBaka Jipaxa-
Ba KOja >Ke/M Jla MICKOPUTY MPEFHOCTH T7106amHe eKoHoMMje 1 MehyHapopHe
TPrOBUHE.

MebyTum, napuHcke Bractu 3emaba wianuia ATA kapHeTa Mory fa
yTBpAe 1 Kpahu pok, CXOZHO CBOjUM HAalMOHAJTHMM IIPOINCKMA, U APYTUM
peneBaHTHUM KOHBeHIIMjaMa.

Kopuimrhemwe ATA xapHeTa MOKe ce IIpeBU/IeTI U 32 IOCTYIIAK TPaH-
3UTa Kpo3 3eM/by, nof ycnosuma us ATA Kosennuje.

IV IIpoctupame ATA kapHeTa

Y mpotexmux 47 roguna, ATA kapHerT je mocrao mupoko mpuxsahen
MebhyHapomHN apMHCKY TOKYMEHT, uija ce IIpYMeHa MNP, y IOYeTKY, ca
HEKO/IMKO 3aIaJJHO-eBPOIICKMX 3eMajba, Ha JAHAC, TOTOBO CBE MHAYCTPUjCKI
pasBujeHe 3eMabe cBeTa. IIpema pacronoXXuBUM U JOCTYIIHUM IOJALIMMA,
roguiIme ce y ceery usga usmeby 200.000 u 250.000 xapHeTa ca BpegHouhy
pobe o oko 12 o 16 Munujapau gonapa.

Cucrem ATA xapHeTa ce KOPUCTH y Hajpa3BMjeHMM 3eM/baMa ¥ IpU-
BpefjaMa JjaHAIIbUIE, IITO je YMIbeHNUIa Koja roBopu cama 3a cebe. To
cy cnenehe sempme: Amkup, AHpopa, Aycrpammja, Aycrpuja, benrnja,
benopycuja, byrapcka, Yemka, Yune, [lancka, Ecronuja, ®uncka, Opanny-
CKa, FM6panTap, Ipuxa, Xomanguja, Xonr Konr, XpBarcka, Vinguja, Vpan, Vp-
cka, Vicnanp, Vtanuja, Vispaen, Janan, Jy>xua Adpuka, Kanaga, Kuna, Kumap,
Kopeja, Jletonuja, J/Iuban, JIursannja, Jlykcem6bypr, Mabhapcka, Maxenonnja,
Manesuja, Manra, Mapoko, Maypunujyc, Monronuja, Hemauka, Hopsenixa,
Hosn 3emanp, O6ama Cnonosade, ITobcka, I[lopryrammja, Pymynnja, Pycuja,
Cjemumwene Amepuuke [Ip>xase, Ceneran, Cunranyp, Cnosauka, CrnoBeHuja,
Cp6uja, lllnanuja, Hlpu Jlanka, IlIBencka, llIBajuapcka, Tajmann, Typcka n
Bemuka bpurannja, ITakncran (ox 1.10.2007. rop.), Ykpajuna (om 1.3.2008.
rofi) — YKYIIHO: 65 3eMasba.

YKonmKo ce myTyje ca KapHeToM y Pycujy o6aBesHo ce Mopa ypagutu
U TpeBoy, Ha pyckn jesuk. ATA kapHeT ce mpuxsarta camMo Ha ofpehenym
aprHapHulama y Pycujn.

Op semasma y okpyxewy y ATA cuctemy jomr ysek Hucy bocna u Xep-
rieroBrHa, [Ipua fopa u Anbannja. 3a HaBelieHe 3eM/be He MOXKe Ce KOPUCTH-
T ATA kapHet Beh Heka apyra IfapuHcka fokyMeHTa. Typcka npuxsara ATA
KapHeT 3a IPMBPEMEHM YBO3, a/lil HE U 3a TPAH3UT. YKOJIMKO Ce pajii O IIo-
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CTYIIKY TpaH3UTa KpO3 TYPCKY TO C€ paan ca HEKUM IPYyruM OILI‘OBapajth/IM
IIpOIIpAaTHUM JOKYMEHTOM.

ATA xapHneT He ocrmobabha KOpMcHUKe HOIIema OCTaMNX HOKyMeHaTa
(mosBora 3a mpeBo3 3a npeBo3Huka, CMR, noTepaa 3a XuBoTume wim ¢pu-
TOIIATOJIOTA 32 OMbKe, pelleme off MuHMCTapcTBa KynType 1 Pery6makor
umn IlokpajuHcKor 3aBOfa 3a 3alITUTY CIOMEHNMKa Ky/IType 3a CIMKape,
rajzepuje, UT/.) Koje IapyHa MOXKe TPaKIUTIL.

V Usrnen ATA xapHeTa

ATA xapHeT ce cacToju Off 3eJIeHUX Kopuua (IIpBM U 3aBY JINCT) U
JIMCTOBA pasmmunTux 6oja Koju ce Hamaze usMebhy kopuna. CBu nmucrtoBu n
koputie cy popmara A4 u 3ajenHo umHe jemaH komiuter ATA kapueT. bpoj
nmcToBa usMehy xopura 3aBucnu o 6poja 3eMasba Kpo3 Koje ce MyTyje, Tj.
Bpuy npuBpeMeHnu yBos. Cagpikaj jeqHor ATA kapHeTa MOXe ce IpefcTa-
BuUTHK Ha cnenehu Haumn:

Ipefiba 3eeHa KOPUIa;

Tajonn (KyTH, 6enu, IIaBn);

Kynouu (xytu, 6enu, miasn);

[OJAaTHY JIMCTOBY 32 pPOOHY MMCTY (KyTH, 6, IIaBm);

— 3aba 3€JI€Ha Kopunia.

3eneHa TIpefba U 3a/liba KOPUIlA YBEK OCTajy ca KApHETOM U Bake ro-
AVHY JJaHa Off laTyMa u3sfiaBama y [IpuBpennoj komopu Cp6uje. To 3Haum fa
ce OBe KOpMIle MOTY YIIOTPeOUTH 3a BHILe IIyTOBama y TOKY HpefsubeHor
POKa of jefiHe TOAMHE, Y3 YCJIOB Jja ce YBEeK M3BO3U poba ca CIMCKa HaBefie-
HOT Ha 1oniehuHM 3e/1eHe mmpefmbe Kopulle, Tj. ca poOHe /ucTe.

Kytu Ttamon je mckmpydmBo 3a ymorpeby momahe mapuue (13B03/
IIOHOBHU yBO3) U InpensubeH je 3a yetupy nyrosamwa. OBaj TaoH o6aBe3-
HO OCTaje y KapHeTy, Tj. He ofiBaja ce ofj mera. AKo je mpenBubeHo Bumre
IIyTOBama JOKYIUbYjy Ceé NONATHU >KYTH TaJOHU. benmu TalnoH je MCK/by4unBO
3a ymorpefy cTpaHe LlapyHe M3BO3/IIOHOBHY YBO3) 3a YeTHMPM IIyTOBamba.
OBaj TaloH 06aBe3HO OCTaje y KapHeTy, Tj. He OfjBaja ce off mera. AKO je
npensubeHo Buille IMyTOBawa JOKYIUBYjy ce JOFATHU XyTH TanoHu. IlnaBu
TaJIOH je 3a IAPMHCKY OBepY yJIasa 1 13/1a3a 13 3eM/be TPaH3UTA 1 NIpefiBubeH
je 3a ocaM TpaH3uTa. OBaj Ta/IoH 00aBe3HO OCTaje Y KapHETY, Tj. He OfjBaja ce
ox wera. Kaga ce uctpomm taxobe ce jokymnyije.

Kyt xynoH (13B03/TIOHOBHU yBO3) je IepdOopupaH U Hbera IpUn-
KOM OBepe 3ajp>KaBa LIApMHMK Ha 13/1a3y KapHeTa u3 Cpouje, Tj. IPUINKOM
mwerosor nosparka y Cp6oujy. benmn xymoH (yBos/moHoBHM 13B03) je mepdo-
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pMpaH 1 mera IpUINKOM OBepe 3afipyKaBa LIAPMHMK Ha y/Ia3y OFHOCHO, 13-
a3y U3 3eM/be NIpUBPeMeHOT yBo3a. [I1aBu KymnoH (TpaHsut) je nepdopupan
U Bera IPUINKOM OBepe 3aAp)KaBa IIAPMHYK Ha yIasy U M3/1a3y KapHeTa U3
3eM/be TPaH3UTA.

Homatam nuctoBu (KyTu, Oemy, IIaBM) MCHNUCYjy ce y CIy4ajy fAa
nonehyuHa mpepme 3e/ieHe Kopylie Hije OBO/bHA 3a LIEJIOKYIIAH HOMINC pobe.

VI Ilena ATA kapHeTa

Tpomkosn ATA kapHeTa pasaM4YMTH Cy 3a CBaKy 3eM/by IOHA0CO0.
YTBphyjy ce mpema BpemHocTH pobe, 6pojy 3emarpa koje mocehyjy, mryc
TPOLIKOBY OCUTypama U Apyrux yciyra. Tpomkosu he yBek mpencraBpaTu
3aHeMapJbMB JIeO Y OHOCY Ha BPEJHOCT pobe Koja je HaBefleHa y KapHeTY.
Jpyrum peunma, nieHa ATA kapHeTa 3aBUCK OF 3eM/be IIPUBPEMEHOT yBO3a
¥ BpPeTHOCTY pobe HaBefieHe Y 3aXTeBY.

Taxo nena xapuera Cp6uju nsnocu 3.300 gunapa. llena jemHor mmcra
nsHocu 90 puuapa. Ilopes Ha momary BpegHoCT je 0. ITpemmja 3a ocurypame
usHocnu 0,3% op yKynHe BpefHOCTI pobe (MuHMMYM 1pemuje je 1.050 puHa-
pa. Llena usgaBama ATA kapHeta y Hip. CjeumennmM AMepudkoM [IpxaBa-
Ma je 0,75 momapa 3a cBakux 100 gonmapa BpefHOCTH pobe.

IIpeMnja ocurypama ce OFHOCM Ha OCHUTypame obOaBesa Imahama
IIAPMHCKMX JaKOMHA, a He Ha OCUrypame pobe y TPaHCIOPTY WM Of
npuYKibeHe mrete, Kpabe u ci1.

Kapa je peu o naunny maahama, ATA kapHet ce mraha Tako IITO Cce
HAaKOH IIONyH-EHOT 3axTeBa U M3jaBe, OOpauyHaBa I[eHa KapHeTa M M3fiaje
daxTypa, Ha OCHOBY KOje Ce BPIIN yIIaTa y HEKOj Off eKCIIO3NTypa OaHaka
WIN TIOLITE.

VII ATA xapHeT JOKyMeHTa

3a mpaBHa 1uIa:

— TNONyHeH U OBepeH 3aXxTeB U M3jaBa (NMOTINCYje MX UCK/BYIMBO
oByaimheHo nuIle U3 PerucTpa, a MOXKe ce HOOUTHU TUYHO, Ha MejI,
ca cajra wim ¢axc);

— IOTBpfa O eBUAeHTUpamy 3a I1]IB KopucHuKa;

— TIOIyHeH U OBepeH 00pasall 3a eBUeHTHpatbe IIOCTIOBHNUX ITapHepa
(mm6, M61IC —~MaTH4HYU OpOj IIpaBHOT Cy6jeKTa, mmdpa JenaTHOCTH,
padyH y 6aHIy, I/IB €BUEHI[MOHN OpPOj);
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oBepaHa portokonuja ynucay IIpuspenuu perucrap win ¢poTokonuja
Y3 OpruHa/I Ha yBUJ, Ca CBUM M3MEHaMa,;

- osyanrheme 3a 3aCTyITHMKA 32 jefHy WM BuUllle 0coba Ha MeMOpaH-
nymy dupme (Koje IOTIICYje MCK/bY4nBO oBlanrheHo nuie U3 pe-
TUCTpa IIyC POTOKOINje TMYHUX KpaTa 3aCTYIIHUKA);

- poOHa nucTa Ife ce MOMIymaBa Tabena ca KOMMYMHOM, TEXKVHOM I
BpefHOIINM 3a CBaKy IOjejTHAYHy CTaBKy ¥ 00aBe3HO Ce JOCTaB/ba
MejnoM Ha ofroBapajyhe apgpece y IIpuspenHoj komopu Cpbuje);

- Jokas o ymaaty (YIUIaTHMI[A MIN OBepeH U3BOJ U3 OaHKe).

Y cnydajy ma Hocuan KapHeTa (AMpeKTop, MpefcefHNK, BIaCHUK UT.)
HMje y MOTYhHOCTH fja IMYHO IIOTIMILE ¥ IIOAUTHE KapHEeT, TO MOXe YPafuTu
ocoba xoja he nmatn opnantheme 3a MOTHIC KapHETa yMECTO HOCKOLA Kap-
HeTa y3 (HOTOKOIMjy TMYHe KapTe Te ocobe (Ha MeMopaHayMy ¢upme).

3a ¢usnuka nmuua:

— IIOIyHbeH 3aXTeB U u3jaBa (MOTIHICYje VX UCK/bBYYMBO HOCUIIALL Kap-
HeTa a MOXKe ce TOOUTY JIMYHO, Ha Mej/, ca cajra win akc);

- ¢doToxonMja MIYHe KapTe MM IACOIIa Y3 OPUIMHAJ HA YBUJ;

- pobHa McTa Ife ce IOMymasa Tabena ca KOMMYMHOM, TEXXNHOM U
BpenHourhy 3a cBaKy IojeqHauYHy CTAaBKYy U 00aBe3HO ce JOCTaB/ba
Mejnom Ha ofroBapajyhe agpece y IIpuspenHoj komopu Cpbouje;

- Hokas o ymiaTy (YIUIaTHUIIA WM OBepeH M3BOX U3 OaHKe).

Myswuke rpyre ce Bofie Kao Gu3ndKa JIMIIa, CeM aKO Cy PeTMCTpOBaHe
Kao IIpaBHa JIMI}A, 3 HA 3aXTE€BY UM M3jaBM Ce€ MHCUCTUPA [ja INOTIUIIY CBU
YJIAHOBYU IPyTIE KOjU IyTYjy.

VIII IlonywaBawe ATA kapHeTa

ATA xapHeT ce MOpa HMONYHMTH jaCHO M YMTKO ImycahoM MalmmHOM
wm nomohy kommjyTepa. IlomymaBame pyKoM HMje JO3BO/BEHO. Je3UK 3a
MOIybaBakbe je CPIICKMY, a CABETYje ce U IIPEBOJ, Ha €HITIECKY je3UK WU je3UK
3eM/be NIPUBPEMEHOT YB0O3a, 003MPOM fla LIAPMHCKY OpTraHM 3eMaba IIpUBpe-
MEHOT YB03a JMIMajy IIpaBo Ja 3aTpaxke 1 NpeBof. PoOy je moTpe6HO eTa/bHO
OINICAaTV U HAaBECTY O3HAKy BalyTe (YKONMKO HIje M3pakeHa y AMHAPUMA).

Kopuchuny kapHeTa cy 06aBe3HU [a JIMYHO IONYHE M OALITAMIIAjy
KapHeT Ha mucahoj MamMHM MM KOMOjyTep, IpU YeMy je HajBaKHUje [1e0
IpaBWIHO IONYyHeHa pobOHa micTa. PoOHa /mucra ce momymwasa IpeMa yHa-
npen yrhenoj popmm y Tabenama umje fuMeHsMje OAroBapajy yIpaBo Ta-
Oermama Ha caMoM KapHety. Tabene ce page y WORD-y u ¢popma uM je yBek
UCTA any Cy OPUIMKOM IITaMIIalba PasIMdnuTo AuMeHsnoHupase. Iloctoje
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Tpu BpcTe Tabena: 1, 2, 3. AKo 3a IonymaBame poOHe JMCTe HUje [JOBObHA
taberna 1, mpenasu ce Ha Tabeny 2, a 3aTuM ¥ Ha Tabeny 3. Y ciydajy ma Hu
OHa HUje Huje JOBOJ/bHA oIeT ce Bpahamo Ha Tabeny 2, ma Tabeny 3 cBe JOK ce
He 3aBpum crimcak. Obpasary Tabena moxe ce foburn y IIpupensoj komopu
Cpb6uje.

JlaTyM, MecTo 1 IOTINC Y AOHEM [eCHOM YITy KyIOHa (13B03/yBO3,
TPAH3NT...) Cé YINCYjy Yy MOMEHTYy Ipe/lacKa IojeauHe rpanuie. Kapa ce
KapHeT IpaBWIHO MonyHu, Bpaha ce y IIpuspenuy xomopy Cpbuje - ATA
ofie/berse.

[TpynvKoOM IpBOT Iy TOBalba Y MHOCTPAHCTBO Ca HOBMM KapHETOM II0-
TpebHO je M3BecTM CBy poOy HaBefieHy y poOHOj mucTy Ha nonehunm 3ere-
HMX KOpUIIa U OCTamMX (KyIIOHa) KaKo OM LAPMHCKM CITY)XOEHUK Hper/iefiao
poOy HaBeneHy Ha KapHeTy u oTBopuo ATA kapHeT 3a cBe cTaBKe. 3a CBa-
Ko crnefiehe myToBame, MOXe ce MyTOBATM Ca MCTUM WIM MAambMM CIMCKOM
pobe Hero IITO je yHMCaHO Ha 3eleHNM Kopuiama. Ha monehunu xymnona ce
MO>Ke yIMCaTy LieJIOKYIIaH Ionuc pobe pobe ¢ TM fia ce y pyopuxy ,,F-a“ na
Ipefiboj CTPAHM YIUCYjy CaMo pefHU 6pojeBy ca IIaBHOT MOMICA KOju ce 1o
T0je[[THOM ITyTOBalby IpuBpeMeHo usBo3e. Takobe je, ko cBakor creneher
nyToBama Moryhe ymmcatu Ha monehuHM KynmoHa camo OHe CTaBKe Koje ce
y TOM IIyTOBakbYy M3HOCE U TO IO MCTUM PeIHUM OpojeM IOf KOjuM Cy Ha-
BeJleHe Y IJTaBHOM IIOMNCY Ha NonehyHu 3e/IeHNX Kopuia.

3a cBako creiehe myToBame ca MCTUM MU CMalbeHNUM IOMICOM pobe
KOja je HaBejeHa Ha 3e/leHNM Kopuijama (poOHa McTa) KOPIUCTe Ce HOBY KYTIO-
HYI WM TaJIOHV M OBOM C/Iy4ajy ce camo oHu Hamtahyjy. Ilpe myroBama o6a-
BE3HO ce Mopajy oBeputu y IIpuspennoj komopu Cpbuje — ATA operverse.

Kaprer u poba ce Mopajy mokasaTu Ha CBaKOM I'DaHMYHOM ITpesna-
3y. Y cny4ajy ma ce 3abopasu ATA kapHer mmahajy ce 1japuHcke faxOmHe.
[Tpenopyuyje ce ma ce poba ocurypa o yoOudajeHUX pusMKa KOJ HalMo-
Ha/lHNUX ocurypasajyhux kyha. Caka 6pojuaHa o3Haka Mopa OUTHU ymucaHa
aparnckum 6pojeBruma. CBM Ta/IOHM YyBajy ce 1o ucreka BaxkHocTy ATA Kap-
HeTa 11 HoToM Bpahajy IMYHO y KOMIIIETy ca 3e/ieHuM Kopuiama [IpuspenHoj
xomopu Cp6uje — ATA operpeme.

IX N3pmaBame ATA kapHerta

ATA xapHeTe mM3fajy MCK/bYYMBO IIpUBPENHE KOMOpE, Y/IaHMILE
mebhynaponnor ATA rapanTHor nanua. Kox Hac ra uspaje IIpuBpenna xomo-
pa Cp6uje, Cekrop 3a caobpahaj, TVIP u ATA openeme. ITocToju onenemwe
3a MOTPaXkKMBambe U Pasfly>KMBalbe U Ofie/ielbe 3a U3flaBame U KoHTpory ATA
KapHeTa. bpsuHa msgaBama KapHeTa 3aBUCU MCK/BYYMBO Off NOJHOCKOLIA
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3axTeBa. OOMYHO ce 3aXTeB 3a M3JlaBae KapHeTa IOJHOCK TPM JaHa Ipe
noveTrka rmyTtoBama. ATA kKapHeT ce u3faje ¥ I7Iaci Ha B/IaCHMKaA pobe Koja ce
IPUBPEMEHO YBO3M OHOCHO M3BO3M. He MoKe IIacuTH Ha LINefuTepa UK
Bo3apa. Moryhe je ATA kapHeTOM OLIapMHUTHU JI€0 WM CBY KOJIMYMHY pobe
KOja ce MPMBPEMEHO M3BO3U UM YBO3U. YKONMKO Ceé TO He YpaJyu Ha Bpeme
y HajBeheM 6pojy 3emaspa ce Topey IIapuHa 1 Takca, mwiahajy n moce6Hm me-
HaJIM 32 Kalllbelbe.

ATA xapHeT mpy>ka JBe BPCTe TapaHIMja: rapaHTyje mokpuhe Bpen-
HOCTM YBO3HMX A)XOMHA 1 IpefcTaB/ba rapaHiujy 3a camy pooy. [la 6u ce
cripeunste 3nmoynorpebe ATA kapHeTa ca jemHe cTpaHe, U Jja OM ce Ap>KaB-
He afiIMMHUCTpanuje obesbenme fna he Hammatuty npunapajyhe paxoune y
Cy4ajy IOCTyTama Koja cy cynpoTHa ATA KOHBeHIUju, ca Jpyre CTpaHe,
3aKOHOJABCTBA Pa3HUX 3aeMajba Cy IpefBU/ieIa U pasHe Apyre ob6aBe3e Kako
3a u3JaBaya, Tako u 3a BaacHuka ATA kaprera. ATA mapmHcka rapaHinuja
nokpusa 25% BpegHOCTU pobe. MakcuMaaHa IOjefMHaYHa BPETHOCT pobe
usnucrane Ha ATA kapHery He Moxe 6utu Beha op 1.000.000 gonmapa, Tako
ma ATA rapaHIyja mokpusa cBe gaxOuHe 10 Tor n3Hoca. OBO 1O HEKM MyT
IIpefiCTaB/ba U MpobeM, jep Cy Y HEKMM 3eM/baMa yYBO3He JakOuHe Behe of
25% BpemHOCTM pobe, TAKO A pas/MKy MOpa IOKPUTY BIACHUK pobe mmm
YBO3HMK.

Bucnna nokpuha BpegHOCTM came pobe Bapupa of 3eM/be [0 3eM/be U
BJXOBMX CIIO/BHOTPrOBUMHCKNX Npomuca. Tako, Ha npumep, CAJl nponucyjy
ma ATA xapret Mopa nokputu 40% BpegHOCTH pobe M3NIUCTaHe Ha HeMy,
TOK HIp, mpomnucu VIspaena unu Kopeje Hanaxy ma ce nokpuje 100% Bpen-
HOCTU pobe.

ITojenuHe 3em/be Takohe MPOMMCYjy M CaM TeKCT rapaHIyja Koje mpare
ATA xapnet. Tako unp. CAJl cy npomnucasne fa TeKCT rapaHijuje Mopa OuTn
UJIEHTWYaH TeKCTy rapaHuuje ocurypasajyher gpyumrsa Lloyds of London.

C 063upom fa nspgaBame ATA KapHeTa IpecTaB/ba BeMUKY ITOBIACTHUILY
3a KOMIIaHUjy KOjoOj je M3/aT, a ICTOBpeMeHO HecaBeCHIMa Ipy»a MoryhHocT
3a MaXMHalUje 3a Koje MO)Xe Jja OfiroBapa ! HaIVIOHA/IHA acolujanuja (Kof
Hac [TpuBpenna komopa Cpbuje) koja usnaje ATA kapHeT, IOCTOje M pasHu
OPYTM 3aXTeBM, KOjUI Bapypajy Y 3aKOHO[ABCTBMMA PA3HMX 3eMajba, a KOjU
ce MOpajy ucyHuTH! ja 6u ce nob6mo ATA kapHeT (HIp., fa ce MOCIOBUMA
CIIOJbHE TPrOBJMHE KOMIIaHUja 0aBU HajMame TPpM TOAVIHE VIV Ja BPETHOCT
KOMIIaHUje He MOXKe OMTU Mama Of ABOCTPYKe BPESHOCTU pobe M3/MCTa-
He Ha ATA xapHeTy WIM Ja IOCTOjM Y TOM C/Iy4ajy rapaHIiMja Heke Apyre
MHCTUTYILYje, IPAaBHOT WIM YaK y HEKMM C/ly4ajeBUMa (PU3MYKOr JIUIA, U
CJINYHO).
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X IlpuxBarame u oBepaBame ATA kapHeTta

[IpunnkoM peakTuBMpamwa yroBopa nckopuurhena je moryhHoct fja ce
ATA KapHeTM MOTY M3[aBaTy ¥ IPUXBATAaTH Ha IJAPMHCKOM IIOAPYYjy jefHe
3eM/be, UITO IPAKTMYHO 32 HAC 3HAYM fIa Ce KapHeTM M3[ajy U IIpUXBaTajy
caMo Ha LApMHCKOj Teputopuju Peny6mmke Cp6uje, Kojy 3axBaTajy Haum
LApUHCKM opraHy, 6e3 tepuropuje AyroHomHe Ilokpajune KocoBo u
Metoxuja. ATA xapHeT ce He U3Jaje 3a ImpexpambeHe IpousBofe (Xpany,
nuhe), poby HaMemeHy Npepajy WIN MOPABIY, PEKIaMHU MaTepujan Koju
he 6mty nope/peH Ha cajMoBMMa WM U3/I0XKOaMa Ha TEPUTOPUjU IPUBpeMe-
HOT YBO3a.

Ilocnme mpommpema Epporicke yHuje ca 15 Ha 27 uynaHwuima, Pemy-
6mka Cpbuja uma aupexkTHy rpanHuny ca EY (amp. ca Mabapckom). IIpe-
Ma Vcran6ynckoj konBeHnuju, Mabapcka 6u Tpebanao fa ce moHama Kao
yb3Ha 3eMaba EY u Ha Taj HauMH NpUXBaTM NOKYMEHTa IIPUBPEMEHOT
yBosa. Kox npumene ATA kapHeTa, TO 611 3HAYM/IO Ia MMaMO JVPEKTaH yya3
y EY, 6e3 npumeHe TpaH3UTHMX UCTOBA (KYIIOHA).

Mebhytum, He Tpeba MCK/BYYNTH MOTyhHOCT a YKOIMKO Ce paju o
cajMy MM OTPOMHOM OpOjy CTaBKM, TAPMHUK HeKe Off Y/IasHMX 3eMarba y EY
3aTpakyt TPAH3UTHU JIUCT ¥ YIyTH poOy y oprosapajyhy yHyTpausy mapu-
HapHUILY, I7le Ce IIPAaKTUYHO OTBapa NpuBpeMeHM yBo3 (6emu yucr).

Kapa je peu o oBepaBamy kapHeTa, HOTpebHO je oBeputnt ATA kapHeT
Ha CBaKOM T'PaHMYHOM IIpenasy, ocuM yHyTap EV rie cy orBopeHe rpanunte.
YKO/MMKO ce OBepM yna3 y HeKy 3eM/by, 00aBe3HO ce MOpa OBEpUTHU U U3/Ia3
U3 HCTe, jep paspykeme ATA kapHeTa 3aBMCHM CaMO Off HOCHOIIA KapHeTa a
He Off LIapMHNUKa. Y CIyd4ajy HeoBepaBama 13/1a3a U3 3eM/be IPUBPEMEHOTr
yBO3a WM 3eM/be TPaH3WTA, IIAPMHCKE BIACTM Te 3eM/be Harutahyjy agmu-
HICTAPTUBHY TAKCy 300T TPOIIKOBA M3a3BaHMX HEIPABIIHUM PyKOBameM
IJApMHCKOT JTOKYMEHTA, 4Mjy M3HOC 3aBMCH Of IpYMeHe 3aKOHA y CBaKoj
nojenuHoj 3empr (Aycrpuja 93,60 espa; CAJl 50-150 USD, IlIBajuapcka
CHF 20-100, utx).

LapyHuiy Ha rpaHMYHOM IIpeNasy MOTY y3€TH IIJIaBU JIUCT-TPAH3UT
M YIYTUTY Y IAPMHAPHUILY Y YHYTPAIIbOCT Jia Cé TaMO OoBepy Oenmm IucT
yBo3a o ATA kapHeTy. Y TOM Cyd4ajy, Ha ICTM Ha4MH Ce OBepaBa M M3/Ias.
TakaB nmocrymax je Hajuenrhm kag ce papnm o cajmy. Takobe je HeoXoxHO IO-
IITOBATU POK 3a IIOHOBHM M3/1a3 KOjU 0f0o0paBajy LapyHUIM Ha TPAaHNYHUM
npenasuma. OH He MOXKe 6UTH Kpahu off roIMHY HaHa. YKO/IMKO ce HaBefjeH!
POK He IIOLITYje, IJapMHCKE BJIACTM OJHOCHE 3eM/be MMajy NpaBo Jja HaljiaTe
KasHy 3a LJapMHCKM NIPEKPIIaj.
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XI 3akpydak

ATA xapHer je jeHOCTaBaH Mel)yHapogHM ITAPMHCKM TOKYMEHT KOjy ce
IIMPOM CBeTa KOPUCTH y IW/by cKpahmBama, ybp3aBama 1 ONaKIIaBama I1a-
PMHCKINX IIPOLeAypa KOje ce MpUMemYjy Kof, IpuBpeMeHor yBo3sa. ATA kap-
HeTOM po6a LMpPKY/IMIIIe HeollapubeHa 3a IIePUOJ Off jelHe TOfUHE Y CIy4ajy
Kajja ce Ha LIApMHCKOM IOfIPYYjy 3eM/be Koja je mpuxBatuna KoHseHIujy o
IpUBpPEeMeHOM YBO3y IpuMemyje KoHBeHIuja 1 To 6e3 monymwaBama HalM-
OHAJTHMX LJAPMHCKMX JCIpaBa, Inahama IapMHe MM IMO/arama Jerno3nTa,
IITO 6V MHAaYe CeHUIO Y PeOBHOM IIOCTYIIKY 3a IPMBPEMEHM YBO3 OIHO-
CHO 13B03 pobe.

ATA xapHeT M3[ajy U 3a Iera rapaHTYjy HalllOHa/JHe OpraHu3aluje
3eMasba YIaHMLA ¥ nortnucHuia Konsennyje.

Y napuackoMm cuctemy Peny6mmke Cpbuje ATA kapHeT ce KOpuCTH
Kao JOKYMEHT 3a LIAPMHCKM IOCTYHNAaK TPAaH3MTa M 3a IAPMHCKU IOCTY-
IaK IIpMBpEMEeHOr yBo3a, 6ymyhm fa je Hama 3emsba patmduxoBama ATA
KOHBEHIU]JY.

Cmucao ¢yHkimonucama cucremMa ATA kapHera je ma ce ycmocra-
BU LITO je Moryhe 6/mmka capapmwa usmely npuspene n napuse, mro 6u 3a
Kpajiby HOCIefuIly uMano yHanpeheme MehyHaposHe TproBuHe.

KonBennmja ATA kapHera yTBphyje ocHOBHe mpMHIMIE KOjuMa ce
perynully npuBpeMeH! YBO3/M3B03 €KCIIOHATa, TProBavKuX y30paKa I Ipo-
¢decnonanHe onpeme.

Hocmnan ATA kxapHera Moxke 6utu gomahe mpaBHO wim GU3MYKO
JMIe ¥ MOXKe MMATM CBOT 3acTYIHMKA, jegHor wuy Bume. Hocuman ATA
KapHeTa I0CTaje OATOBOPaH 3a HEOTPaHMYEeH M3HOC ITahama LapMHCKUX U
APYTUX JaXOMHA, TAKCKU M APYTUX TPOLIKOBA KOji IPOUCTUYY U3 CBaKe He-
perynaproctu npu kopuithewy ATA kapHeTa.

Po6a momohy ATA kapHera mpenasy rpaHunly 6p3o 1 jeHOCTaBHO
(6e3 aHraxoBama mmeauTepckmx ycmyra). Kopumhewem ATA kapHetoM
CMamyje ce ManMpoJIoruja M HEMPUjaTHOCTY Ha caMoj TpaHuLu. VI3BOSHUKY
ce yKujajy Tpoukosy napuse win I1JIB nau nonaramwe genosura. ATA kap-
HeT 3Haull Mame aMMHNCTaplMje M CUTYPHOCT fia he ce HammaTuTy yBo3He
Hax6mHe ako He fjobhe 10 TTOHOBHOT M3BO3a.

Moxke ce HEOTpaHMYEHO KOPUCTUTHM KaO TapaHIMja 3a IPUBPEMEHN
yBO3, BaK! TOJVHY JlaHA Off laHA M3JaBama 1 MehyHaposHo je mpuxsahen
TOKMMEHT y IIPeKo 65 3eMajba CBeTa.

Kopuchuny kapHeta cy 06aBe3HU Ja JMYHO IONMYHE M ORLITAMIIAjy
KapHeT, IpM 4YeMy je HajBaKHHUje [le0 NPaBWIHO IIONyHeHa poOHa JMCTa,
Oymyhm ma meHa KapHeTa 3aBJICH Off BpeJHOCTY pobe HaBefleHe y 3aXTeBy 3a
ATA xapser.
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ATA xapHeTe Wu3[jajy MCK/bYYMBO NpPUBpENHE KOMOpE, YIaHUIle
mebhynaponnor ATA rapanTHOr manna. ATA KapHeTV MOTy M3IaBaTy U NIPK-
XBaTaTy Ha LIAPMHCKOM IOAPYYjY jeHE 3eM/be.

Ha xpajy, kajia je ped o oBepaBamwy KapHeTa, IOTPeOHO je OBEpUTH
ATA xapHeT Ha CBaKOM IPaHMYHOM IIpenasy, ocuM yHyTap EV rme cy or-
BOpeHe TpaHMIle. YKOIMKO Ce OBepPM y/a3 y HeKy 3eM/by, 00aBe3HO ce Mopa
OBEpUTHU U M37Ia3 U3 UCTe, jep pasgyxeme ATA KapHeTa 3aBUCK CaMO Off HO-
cMolLja KapHeTa a He Off apMHMKA.

Dusan B. PURIC
Junior Adviser, Ministry of Finance (Sector for Customs System and
Policy)

ATA CARNET

Summary

The author in the paper explains the significance of ATA carnet in the
customs procedure. The author emphasizes that ATA Carnet is an internation-
al customs document issued by 65 countries. When ATA Carnet is submitted,
good or equipment must be re-exported within 12 months. In addition, the Car-
net permits customs procedure without payment of import duties and taxes.
Payment is not necessary because the ATA Carnet guarantees that the good or
equipment must be re-exported within a year. Thus, the use of a Carnet is a way
of temporary import into foreign counties without payment of import duties
and import taxes. Also, in the paper the author stresses the advantages of using
an ATA Carnet: reduction of costs to the exporter, simplification and facilitation
of customs procedures.

Key words: ~ ATA Carnet, import duties, advantages, facilitation, customs
procedures.
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ap Byx PATOBU'R, LL.M.
moueHT IIpaBHOr akynTeTra YHUBep3urera y beorpagy

He6o0jma JoBanosuh
»bep3ancko iipaso

IlpaBuu ¢akynrer YHusepsurera y beorpany,
beorpap, 2009, 537 ctp.

Kmura ,,bepsancko npaBo“ mnpencraBba MMOHMPCKA TIOAYXBAT 1 JIO-
TMYaH HAcTaBaK Jocafallmer paja mpodecopa np Hebojue Josanosmha.
Haxkon unayrypmcama bepsanckor nmpaBa, Kao M3[BOjeHOT M CaMOCTAaTHOL
npenmera Ha IIpaBHOM ¢akynrery YHuBepsutera y beorpapy, ¢ mpaBom
ce oueKuBaso ja mpodecop JopaHoBMh CBOja maba UCTpaKMBamba yCMepu
y IpaBly u3paje MOHOTpadCKor jena, Koje MoXe Ja CIy>K! U Kao yLIOeHMK
3a oBaj mpeaMeT. OBa KibUIa je yIpaBo ofpa3 TUX UCTPaKMBamba, a Ca IBOM
je y Cpbuju dopmupana jenHa HOBa U MOfiepHa I'paHa IIpaBa, 0 Kojoj he ce
HapefIHUX JleljeHNja MHOTO IMCaTy U JYICKYTOBATH.

ITpBo6uTHa Myieja MPUIVKOM MICamba OBe KIbWTe je O1IIa J1a MOCTy KN
Kao yIOeHMK CTYJeHT!MAa IpaBHMX (aKy/ITeTa 3a CIpeMame UCINTa 13 bep-
3aHCKOT IpaBa. MehyTuM, y 6apem Tpu acreKkTa oBa KIbNUTa je OTUIIIA KOPaK
fajbe Off YHAIIpesl 3aLpTaHOT Li/Jba: IPBO, II0 BEIMYMHY, TEMATULIU U ByOUHN
MICTPa)XXMBalba OHA y BEIMKOj Mepy IpeBasyuIasy OKBMpE jeqHOT YIOeHNUKa,
Te MHOro Buure nogceha Ha kpahy cryaujy 6epsaHckor mpasa, 36or dera je
IIOTOfIHA Kao JIMTepaTypa 3a MOCAeAUIIZIOMCKY HacTaBy; IPYTro, OBa KIbUTA 3a
IpeaMeT IpoyJyaBama HeMa caMo 0ep3aHCKO MpaBo, Beh cy y my yK/bydeHa
¥ IUTamba yCKO NOBe3aHa ca 6ep3aHCKMM IIPaBoOM, Koja He CIIaJjajy y OBy Tpa-
HY IIpaBa y y>KeM CMICITY Te peur (Ha IpyMep, IpaBo Ipey3uMarba U IIpaBo
CepUjCKUX XapTHja off BPeAHOCTH), a KOja O6M ce MOITIa TPeTHpaTy Kao Jieo
IIpe IrpaHe IpaBa — T3B. IpaBa TPXKUILITA Kanurana; v Tpehe, mpempa mpe-
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Ma CKPOMHOM MUIIUBERY ayTOpa OBa KibWTra HIje HaMeeHa PaKTHIapuma,
jep He caAp>Ku IperopykKe ,3a pelllaBarmbe MHOLITBA NpaBoM HeypeheHux u
HejaCHUX NMTamba y Mpakcu O0ep3aHCKOr MOC/IOBama“, MUILIbEeHa CMO Aa he
HpaBHMUIM NIPAKTUYApH Y 0BOj Kibu3su Hahm ofroBope Ha 6pojHa dyHIaMeH-
Ta/IHa MUTamba 13 obmacTu Gep3aHCKoOr IpaBa, U3 Kojux he Mohm na msBope
3aK/byuKe U O IpobIeMyMa Kojii HICY HelmocpenHo obpabenn.

Vimajyhm y Bupy fa je mmcaHa 3a moTpebe HalleT TPXKMILNTA, KIbUTA
»Dep3aHCKO ITIpaBO” je JOMMHAHTHO 3aCHOBAaHa Ha CPICKUM IIO3UTUBHO-
IpaBHMM pelllehlMa, a CBaKM MHCTUTYT je caIyleflaH MPBEHCTBEHO M3 YINa
nmomahux npomnuca. Y Hekum fienoBuma npodecop Jopanosuh maje ocBpT Ha
panuje Baxxeha pelema, Kako 61 yka3ao Ha IIpOMeHe Koje Cy ce fecuie y
0BOj obOmacTu. VicTuname mpoMeHa je BeoMa BaXXHO, jep je IpaBO TPXKMII-
Ta KaluTajaa jefHa Off HAjAMHAMWYHVUX ¥ HAjTypOyIeHTHUjUX 061acTu
IPaBHOT perynucama. HeKOH3MCTEHTHOCT pellera 1 HepasyMeBarhe OCHOB-
HIX MHCTUTYTA HUje KapaKTepUCTHKA CaMO 3eMajba y TpaH3uuju, seh u
BIICOKOpa3BUjeHNX Ap>xaBa. Ilopen obpage momahmx mpommca, y 6pojHum
IIOITIAB/bMMA KIbUTE Ce IPMKA3yjy MCKYCTBA PasBUjeHMX NPAaBHUX CUCTEMA,
mro oMoryhaBa yo4aBame MOJEpHMUX TeHZIEHIMja Yy OBOj obnmactu. Y ToM
TIOT/IeNly, JOMMHUPAjy pelllera aHIIOCAKCOHCKMX Jp)KaBa (mpe cBera, Be-
muke bpurannje m CAJl), repmaHCcKux fpaBa (mpe cera, Hemauke) u cBe
pasBujeHuja perynarusa EBporncke yHuje y chepy Tp>KuIITa Kanyrana (moce-
0aH aKIleHaT je CTaB/beH Ha YIIyTCTBO O TP>KMUIITYMA GMHAHCHU]CKUX UHCTPY-
MeHaTa — cKp. MiFID). ¥ kwusu ce He 3aroBapa 6eclioroBOPHO IIpUXBaTambe
yIIOpeqHNX pellera, Beh ayTop mpasja, OFHOCHO KPUTMKYje CTAaHOBMUINTA
yCBOjeHa y TMIM 3eM/baMa CHAaroM apryMeHara, a He 6pojeM 1 3HaJajeM Jip)Ka-
Ba KOje Cy MX IpuXBarwie. AyTop je IIOCBETMO NMOCeOHY MaKiby M aHa/Iu-
31 3aKOHCKMX pelllerba JAp>KaBa y pernony (Hapounto, Peny6nuke Cpricke n
Lipue Tope).

ITpodecop JoBaHOBMh OBOM KHUIOM Yy M3BECHOM CMUCITY OpaHu
HpaBHMYKY Tpodecujy, jep mokasyje fa je MaTepuja TPXKUIITA KalUTaIa y
3Ha4YajHOj Mepy IpaBHaA TeMa. VIcTullameM y IpBU II/IaH IIpaBHE [VIMEH3Mje
He 3aHEMapyje ce YMIbeHMIIA 1a OBa TPaHa IIpaBa HECIIOPHO MMa €KOHOMCKY
nogyory. 360r Tora ce npodecop JoBaHOBMA MpUMapHO OC/Tamba Ha pe3yniTaTe
eKOHOMCKMX MHCTPaXVBakba ca HaMepOM [ja OIIpaBja 1 00jacHM MOCTOjarbe
HOjeiTHMX VHCTUTYTA IIpaBa TP>KMINTA KanuTaaa (Ha mpumep, crenydud-
He pery/laTiBe IIpaBa Ipey3nuMama). Takohe, mpunnkoM nepuHmcama HeKMX
10jMoBa 6ep3aHCKOr IIpaBa (Ha mpumep, mmojma 6epse), npodecop Jopanosuh
ce He GoKycupa caMo Ha IIPaBHO CXBaTame, Beh anTepHaTUBHO 10jaM fedu-
HUIIe ¥ U3 yT/Ia eKOHOMCKIX, a HeKaJ ! IPaBHO-eKOHOMCKIX Hayka. CTora
ce Moxxe pehn ma xmura ,,bepsancko mpaBo“ y cebu cafp)u eleMeHTe MyJl-
TUAVCUUIUIMHAPHOCTHY, Y MEePM KOja je HEeOIIXOfIHA 3a IOTIIYHO pa3yMeBame
CBpXe U CMMCJIa IIPABHMX NpaBUJIA.
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[Tocnenmy AeleHnjy pa3Boja mpasa TpXKuiTa Kanutana y Cpouju Ha-
JKaJIOCT KapaKTepuille HEKPUTUYKO Ipey3MMame CTPAaHMX peyl, MaXxoM U3
QHITIOCAKCOHCKOT IIpaBa, 3a O3HauaBale OpPOjHMX OCHOBHUX (3aKOHCKIX)
nojmoBa. Kmura mpodecopa Hebojire Joanosnha uma ynpaso gpyraunju
HOPUCTYII, jep OPUTMHATHA TEPMMHOJIOTY]jA TIPefiCTaB/ba jefjaH of HeHUX 3a-
IITUTHMX 3HaKoBa. Tako ce KacTopu 6aHKa fipyradmje HasuBa CKAAAMIIHOM
0aHKOM, TpXXMIIIHEe MaHUITy/Tanyje 6ep3aHCKUM CMUIIAINIIAMA, MHCajaepcKa
TPrOBJMHA Ce O3HAYaBa Kao TProBUHA yIyheHOr, a cepujcke xapTuje off Bpen-
HOCTY Ce Has3MBajy BpegHOCHMIIaMa, 1 ¢1. Heke mojMoBe, monyTt 6pokepcko-
AMIepPCKOT APYIITBa, npodecop JoBaHOBUN Huje >keleo ha Mema, jep Cy ce
y HOTIIYyHOCTY OfOMahmmm y CpICKOM IpaBHUYKOM je3MKY, ajay je KOHCTa-
TOBAo fa je ped o Tyhuum m Aa mocroje ajexBaTHUju Hasusu. Hapounro
3aHMM/bMBOM J OPUTVMHATHOM CMaTpPaMo TePMUHOJIOTH)y ITOCeOHNX Gep3aH-
CKMX IToc/oBa. JIo cafia ce HUjejaH CPIICKM ayTOP HMje OlBaXXMO JIa IIpeBefie
TepMMHe nonyT QopBappaa, djydepca, onuuja, u CI., jep 3alpaBo Huje OMIO
030M/bHIMX TIOKYIIIAja Jla Ce MPOHMKHE Y MPAaBHY IPUPOAY OBMX MHCTUTYTA,
IITO je OCHOBHA IIPETIIOCTaBKa 3a IJIXOBO afleKBaTHO IpeBoheme. [Tpodecop
JoBaHoBuh y Te cBpxe YBOAY II0jaM POYHOT IIOCTIA, IOJ KOjUM IOfpasyMeBa
YyrOBOp O NPOJaju y KOMe YIrOBOpPHe CTpaHe CBOje oOaBe3e He MCIyHaBajy
OfIMax IO 3aK/by4emy, Beh 1o nmporeky yropopeHor poka. [Tofemama pousor
IIOC/Ta TIpeMa IpPeHOCUMBOCTH, mpodecop JoaHosmh medbunnime dopsappe
(HempeHOCKMB pOYHM I0Ca0) U djydepce (IPEHOCUB POYHM IIOCAO0), @ IIpe-
Ma IIpaBy YFOBOPHMX CTpaHa Ja OIydyjy O CyAOMHM yroBOpHUX obaBe3a
medyHuIIe OOMYHE ¥ IpeMUjcKe POYHe IOCIOBe, IIPU YeMy Y IIpBe CIIafiajy
¢dopBapan u ¢jydepcy, [OK ce y Apyre CBPCTaBajy OMIMjCKY YTOBOPU.

Onpennty cafip)XMHy IpegMeTa 6ep3aHCKO MpaBO HUje HMMAJO JIaK
sajjarak. Kmure y ynmopenHoM npaBy OBy Marepujy yIIaBHOM He o6pabyjy
11e7IoBUTO, Beh ce MaxoM QoKycupajy Ha eMMUCHUjy CepujcKMX XapTuja of
BpenHoctu. ITpodecop Hebojma Jopanosuh je cBojy kmury nopenmo y ce-
maMm fienosa. IIpBu [ieo je yBOJHOr KapakTepa M HOCHU HasUB ,YBOX Y Oep-
3aHCKO IpaBo“. Y meMy je meduHucaH 1ojaM Oep3aHCKOr IpaBa, ogpehen
HpeaMeT, Caip)KIHa U IIPMPOJia OBe IpaHe IpaBa, a GopMy/mcaHa Cy 1 Hade-
ma 6ep3aHCKOr TIpaBa 1 OJHOC Ca APYTMM I'paHaMa IpaBa. VI3 yBopgHOT fiema
ce Buau fia mpodecop JopaHoByh 6ep3aHCKO MPaBO MOCMATPA K0 CIIOKEHY
TpaHy IIpaBa, KOja Ce CacTOjyu U3 YeTUPY OCHOBHA Jle/Ia: CTaTyCHOT, YIIPABHOT,
IIOPEeCKOT 1 YTOBOPHOT. V mopey pasHONMMKOCTHM cafip>kKaja, ayTop cMaTpa Ja
Oep3aHCKO IMpaBO NMPETEeKHNUM Je/IOM IIpMIaja Mopoaniy rpahanckor mpa-
B3, jep y beMy JJOMMHMPAjy CTAaTyCHM M YyTOBOPHM €/1eMEHTH.

IIpyru peo xmure Hocu Hasus ,,CTaTyCHO IpaBO“ U IOfeE/bEH je Ha
miecT maBa. OBfle ce y4eCHMIIM TPrOBMHE BPEeJHOCHMIIAMA IIOCMATPajy U3
yraa crarycHor mpasa. Iloce6Ho cy obpabene 6Gepse, opraHmsaTopu BaH-
0ep3aHCKOr TPXKMINTA, OPOKEPCKO-AMIepCcKa APYLITBA, oBiamheHa 6GaHKa,
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M3[jaBajal, BPEeJHOCHMIIA, yaarad ca MmoceOHMM aKIeHTOM Ha Ipodecuo-
HaJIHe yjarade (MHBeCTHMIMOHM (OH/OBY, APYLITBA 3a yIpaB/baibe, OaHKe,
ocurypasajyha gpymrsa), kacrogu 6aHka u LleHTpanuu perucrap. YdyecHn-
LY TPTOBMHE C€ Y OBOM JIe/Ty IIOCMAaTPajy Yy CTaTUYHOM CMUCTY, IPU YeMy
Cy HajBa)KHUja NMTama IMPABHY I0/I0XKaj, OOMMK OPTraHM30BaIba, YCIOBM 32
OCHMBambe, JO3BOJIA 32 OCHUBAME U JO3BOJIA 3a pajl, HAYMH (PUHAHCUPABA,
OpraHu, AeIaTHOCTY, HA4MH IpecTaHka, 1 1. C 003upoM Ha TO Ja Cy ydec-
HULM TPrOBMHE BpeNHOCHMUIIaMa CIeljijalX30BaHa IpMBpefHa [pYLITBa,
IIXOBA CTAaTYCHOIPaBHA aHa/IN3a Ce 3aCHUBA Ha CHEIMOUYHOCTVMA Y Ofi-
HOCY Ha OILITU PeXMM IPUBPEIHUX ApPyLITaBa MPOINUCAH 3aKOHOM O IIpU-
BpeHUM JpYILITBUMA.

Tpehn u derBpTH Heo Kwure cy mocseheHum OfHOCY Ap>KaBe IpeMa
ydYeCHMIIMA TProBMHe BpefHOCHNUIIaMa. Ped je ympaBHUM M MOPECKUM Off-
HOCHUMa, jep y4ecHUIM OepsaHCKe U BaHOep3aHCKe TProBMHE IIOMJIEXY IO-
ce6HOM YIIpaBHOM HaJ;30Py, OBHOCHO obaBesy miahama moce6HNX faxOMHa
np>xaBu. Hapounuto Tpeba CKpeHYTH Makiby Ha aHaIM3y [IPABHOT IIOJI0XKAja,
yrnore u 3Hadaja Komucuje 3a xapTuje off BpeIHOCTH, KOja Y Me ip>KaBe HaJ-
3Upe y4eCHMKe M TPrOBMHY XapTHjaMa Off BPeSHOCT.

Marepuju 6ep3aHCKOT yTOBOPHOTL IIpaBa je y KiM3M ca IIPaBOM JJaTo
LIEHTPAa/IHO MeCTO, jep OHa oOyXBaTa IPaBHO HAjCTIOXKEHMja, a 3a Ipak-
Cy HajBakHMja muTama. OCHOBHU IojaM je 6ep3aHCKM I10Cao, KOju ce ca-
I/IeflaBa M3 yI/Ia 3aK/bydera, OMTHMX eleMeHaTa (CTBap M IleHa), HauMHa
obesbehnBama moTpaxknBamwa 1 npecranka. [locnentse aBe I1aBe ce OgHOCE
Ha noceOHe OGep3aHCKe IIOC/IOBE, KOjU Cy IOe/beHN Ha IIPOCTe U CIIOXKEHe,
1 6ep3aHCKe CMUIIA/INIIE, TTie je aKI[eHaT CTaB/beH Ha PeTy/IaTuBY Ipobmema
tprosuHe ynyhenor. C 063upom Ha To ia y Cpbuju 10 cajia Hije IIOK/IambaHa
Beha ma>xmwa yroBopHOM Oep3aHCKOM IpaBy, IETH Jie0 OBE KEbUTe Ma Bey-
Ky BOXXHOCT.

[Tocnenmu eo Kipure aHanusupa Mpo6IeMaTUKy IpaBa BPeTHOCHM-
na. Vsnaxxyhu ocHOBHa 3Hama 0 BpegHOCHMIIAMa, Tpodecop JoBaHoBuh je
XeJleo Ja 3a0KPYyXKU C/IMKY 6ep3aHCKOr IpaBa, uMajyhu y Bupy fa ce y Tpro-
BUHJ BpeJHOCHNUIIAMA IIPUMEbYje HeKOIMKO 0COOEHNX IPaBHMUX MHCTUTYTa
(Ha mpuMmep, U3fjaBambe BPESHOCHUIIA, ieMaTepyjanuaaliuja, jaBHa TProBU-
Ha, IIpey3MMambe aKIMOHAPCKIX APYLITAaBa M 3aIITHUTA y/Iarada), KOjux HeMa
y TproBuHu po6om. Ilo mpupony ctBapu, oBaj feo ce MpUMemYje caMo Ha
edexTHe Oep3e.

»DeP3aHCKO MpaBo“ je 3HATAYKM HAIMCaHa KIbUTa, Y K0joj je mpodecop
He6ojura JopanoBuh Ha opurMHanmaH HAauMH HAy4YHO] M CTPYYHOj jaBHOCTHU
IpefCTaBMO CBOja JIOCAfallliba MCTPaKMBama ¥ MCKYCTBAa y OaBbemy
MaTepyujoM IIpaBa TPXKMINTA KanuTana. Kmura je mmcaHa jakuMm CTUIOM, a
OpojHYM KOMIUIMKOBAHY MHCTUTYTHU Cy TIPefiCTaB/beHM Ha jef[HOCTaBaH Ha-
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yyH. Ca 3a[0BO/bCTBOM Ce MO>Ke KOHCTAaTOBAaTH Ja je oBuM jienioM y Cpouju
KOHaYHO KOHCTUTYMCaHa jefHa HOBa IpaHa IIpaBa, KOja MMa CBOj IpeLu3-
Ho oppeben mpenmer. IIpemaa HaMeweHa IPEBACXOLHO MpaBHMIMMA KOjU
Cy 3aMHTEpecoBaHN Jja NMpofybe CTeueHa 3HaIba y OKBMPY OBe IpaHe Ipa-
Ba, OHa MOXKe OMTH IOZjefHaKO KOPUCHA M ApyruM npodecujama (Hapodm-
TO eKOHOMNCTUMA), UMjUl HNPUMAJHUIN 4YeCTO YCle[ He3Hama 3aHeMapyjy
VI HUIIOJAIITABAjy IPAaBHY AMMEH3Mjy TPXKMINTA KaluTana. Y TEOpUjCKOM
CMUCTTYy OBa Kmura npodecopa Jopanosuha he npepcrasmatn go6py nomas-
HY OCHOBY 3a Jla/be Hay4HO VICTPa)XXMBakbe 1 Pa3Boj HayKe 6ep3aHCKOT IpaBa
y Cpbuju.
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CTYOEHTCKHN PAJOBU

Januxo OJOBU'R
cryaenrt IIpaBHor dakynrera Yausepsurera y beorpamy

HAKHAJIA IITETE Y OCUT'YPAILY O]
AYTOOOTOBOPHOCTU C ITIOCEBHMM OCBPTOM
HA HAKHAIY HEMATEPUJATHE HITETE

Pesnme

Ynanax ce 6asu upobremom Hauuxa yiephueara Hemaitiepujante
wiiieilie y c6eMiNOCTHU HO601 3akoHa o obasesHom ocuiyparwy y caobpahajy.
Iopeq ocrosrux ilie3a 0 HemalliepujanHoj witleitiu U ocuiyparwy 04 ayiioog-
1080pHOCTIU, pasmailipa ce HOWPeda 3a goHOUlereM OKBUPHUX KPUTtiepujyma
3a ymisphueare HakHage Hemaitiepujante wiilieiiie. Viciliuwy ce géa 0cHO8HA
pasnoia: gocitia eenuke pasnuke y 6UCUHU HakHage Koja ce goobuja 3001 ucitie
épcitie u 0buma Hemattiepujane witieilie (W0 Hpegciliaspa Kpulerve ycilas-
HOT Hauena jegHaxociiiu ipahana upeg cygom), anu u ogpegbe camoi Ho6oT 3a-
KoHa o 06ase3rHom ocuiypary y caobpahajy koju je y eenuxom geny ycknahen
ca cangapguma EY. Aytop yiniopegHotiipasHo tpucitiyiia oéom tpobnemy u
usHocu dpumepe cucitiema u Kpuiliepujyma 3a HaKHAgy Hemaitiepujante wiitie-
ilie ¥ HeKONUKO 3emama us okpyxceroa u EY.

Kmwyune peuu: ocuiypare 0g ayitioogiosopHoCiiu, Hemailiepujania wiiiieiia,

Kpuiliepujymu.

I ITorpe6a 3a oHOLIEeEM KpuTepujyMa 3a yrsphusame
HeMaTepyjaiHe IITeTe

YBumoM y mpecyme Kojuma ce pgocybyje HoBuaHa HakHajma 3a
HeMaTepujaiHy WTeTy 1o ofpenbdama wiaHosa 200 u 201 3akoHa o 06/mm-

150



9-12/2009. Jauko Oposuh (ctp. 150-172)

TagMOHUM 0,7:[H0CI/[Ma,1 MOXX€ C€ 3aK/bYyUUTU Aa CYy pa3jnKe y }IOCYbMBaH:y

HeMarepujaiaHe mTeTe M3Meby cymosa, ogHOocHO m3Meby Beha mcror cypa,
TONMNKe Ja IpefcTaB/bajy 3abpumasajyhy curyanujy. OBO CBakako BaXkn
3a HaKHajly HeMaTepyjajHe IITeTe KOJ OCUTypara Off ayTOOATOBOPHOCTI.
Curyanyja Huje 60/ba HM ca CyMaMa Koje Ha MMe HaKHajfle HemaTepujanHe
mreTe ucrahyjy ocurypasajyha gpymrsa. Mako cy HemaBHO onTy>keHa 3a
CTBaparme MOHOIIO/ICKOT TI07I0Kaja 360T HaBOJHNX JOTOBOPa, IPYMETHO je Ja
IpaKca UCIIaTe HaKHa/la 33 HeMaTepyjajHy IITeTy HIje HUMAJIO yjelHadeHa.
Hampotus.

OBako BenMKa pasluKa HapOYUTO y HOIVEAy AocybuBama HakHa-
e 300r HeMaTepujaHe LITETe je HEeJONMyCTMBA IO Buille 0OCHOBA. OBaKBOM
IPaKCOM CYZI0Ba U OCUTypaBajyhux ApyIITaBa HOTa3MMO y CUTYyalljy fa ce
ucra go6pa 3amruheHa UCTUM 3aKOHOM PasIN4NTO BPEAHYjy Ha TEPUTOPUjU
PC. OBo Huje TOMMKO CTpaIIHO KOf [APYIUTaBa, aaM KOJ CYJOBa CBaKaKO
jecre. Ha oBaj HauMH [OIIIO Ce JO CUTyaluje ja ce UCTU 3aKOH Ppasandu-
TO IpuMemyje Ha Teputopuju PC, unMme ce fUpeKTHO HapylIaBa jeSHAKOCT
rpabhaHa mpep 3aKOHOM, Koje je jeIHO Off OCHOBHMX yCTaBHMX Hadera.

CmaTpamo ma cy 6011, CTpax, HApy>KeHOCT MM YMambeHa KMBOTHA aK-
TUBHOCT, fylLIeBHM 60/ 300T CMPTI WIM MHBAIUAUTETa OIMCKOT /INIIA, Koje
XKpTBa Tpmu, uctu 6e3 o63mpa y koM peny Cpbuje xusu. Jla ce mopa Hahn
Ha4lHa JIa ce M3jefiHavYe KpuTepujymn gocyhupama HakHaze Ha TepUTOPUjU
nene Cpbuje, youno je 1 3akoHoAaBall. To je pe3yaTnpano MHULINjATUBOM 32
JOHOIIeHe 3aKOHAa 0 00aBe3HOM OCUTYpamy y ayTocaobpahajy kojum 6u ce
0BO NNTarbe MaKap AeNMMUYHO pemnnio. Pan Ha 3akoHy moyeo je jom 2004.
rofinHe, a 3aKOH 0 06aBe3HOM OCUTypamwy y caobpahajy’ ycBojeH je 8. jyma
2009. rogune.

3aKOH IIpefcTaB/ba OTPOMaH IIOMAaK KaKO y IIOIZIEfy perynmcama
nMTama 00aBe3HOT Ocurypama y caobpahajy, Tako 1 y moriegy Makap Jienm-
MIYHOT pery/lucarma HaKHajie HeMaTepujainHe mreTe u Behe 6e3beqHocTy Ha
nyTesuma Cpbuje.

Mopamo, nnak, ncrahm fa Heka HOpMaTHBHa pellleba HUCY HajcpehHuje
ycknahena kako ca 300, Tako U ca HEKMM JIPYTMM 3aKOHMMa. Y 4YlaHy 26
cTaB 2 3aKoHa Kaxke ce fja Braga 6/moke mpommcyje... KpyT Inma Koja uMajy
IpaBO Ha HaKHaJy M MAaKCMMaJlHM M3HOC HaKHaJe 3a IpeTpIbeHe 6omoBe
ycen CMPTH WM TEHIKOT MHBamupauTeTa Hekor mmia. Kako je y 300 Beh
oxpeheH Kpyr muua Koja ¥MMajy IIpaBO Ha HaKHA[y HeMaTepMjajaHe LITeTe

1 3akoH o obnuranyonHuM opgHocuMa (Caymcobenu nuciti COPJ, 6p. 29/78, 39/85, 45/89,
57/89, u Cnysbenu nuciti CPJ, 6p. 31/93, mamme y Texkcty: 300).

2 3akoH o o6aBe3HOM ocurypamy y caobpahajy (Crnymbenu nuciti PC, 6p. 51/09, name y
¢dycnorama: 300C).

3 300, ui. 201.

151



CTYOEHTCKNM PAIOBUA IIpaBo u npuBpena

cMaTpaMmo ga 6u 6uio cynporHo YcraBy u npaBHoM cucremy Cp6uje na Ba-
Ia TIOfI3aKOHCKUM aKTMMa IMpaKkTn4IHO fepornpa 300.

Kako je 3akon mpommcao fga he Brmama 6mmke mpommcaty Ha4MH U
KpuTepyjyMe 3a yTBphuBame MaTepyjaiHe LITeTe M HAYMH VM KPUTEPUjyMe
3a yrephuBame HemaTepujaHe IITeTe, Y OBOM pany usHehemo mpume-
pe mocrojehux akata KojuMa ce oBO muTame ypebhyje, kako y sem/pbama y
OKpY>KemY, TaKo 1 y HekuM 3em/baMa EY. V1360p 3emaspa je HampaB/beH mpe-
Ma JiBa KpUTepyjyMa: IpBo, ofabpany cMO fiBe CycefHe 3eM/be M3 pasjiora
CIMYHUX YCIOBa OHMMA y Kojuma ce Cpbuja Hamasy, anu u 360T YMIbeHNUIIe
Ia CMO JI0 CKopo Ommm meo jemuHcTBeHOTr mpasHor cuctema COPJ; mpyro,
ofrabpam cMO HeKOMMKo 3eMasba EY ca pasmmumTyiM HauMHMMA peryancama
nMTama KpuTepujyma 3a ofipehuBame HakHajle 3a HeMaTepujalHy LITETY,
KaKo Ou TIpMKa3any pasInyuTe TUIIOBE TUX CUCTEMA.

Ha xpajy, umajyhm cBe rope HaBefieHO y BUAY, HOKyInahemo fja famo
Ipeasior HeKMX KpuTepujyma 3a ofpebuBame HakHaje 3a HeMaTepyjanHy
IITeTY KOJ OCUTypamba Off ayTOOAroBopHOCTH Y Cpoujn.

IT Ocurypame op ayTOOATOBOPHOCTI

Cpb6uja je 8. jyna 2009. roguse go6mma 3aKoH 0 06aBe3HOM OCUTYparby
y caobpahajy (y mamem Tekcty: 3akoH). OBuM 3akoHOM ypebyje ce obases-
HO ocurypame y caobpahajy, ocunsa ce Tapanthu ¢ong, ypebhyje ce merosa
HaJIOKHOCT 1M HauuH (pUMHAHCKMpama U IIOBepaBajy ce jaBHa obmamrhema
Vapyxemy ocurypasada Cpbuje.*

ITpema oBoM 3axoHy, BpcTe 06aBe3HUX ocurypama y caobpahajy cy:

1) ocurypame NyTHUKA y jaBHOM IIPEBO3Y Off MOCHIenuIa Hecpehnor
CIIy4aja;

2) ocurypame BIaCHMKA MOTOPHUX BO3M/IA Off OATOBOPHOCTH 3a IITe-
Ty npuanmeHy Tpehnum mmyma;

3) ocurypame BIaCHMKA Ba3[yXOIJIOBa Off OATOBOPHOCTM 32 INTETY
npyuMibeHy TpehuM MunyMa u My THUIMA;

4) ocurypame BIacHMKa 4YaMalld Of OATOBOPHOCTM 3a IITETY
npuunbeny Tpehnum mmuma.

Ocurypame MOTOPHUX BO3WIA, KOje je HEXXVMBOTHO OCUTyparbe, MOXKe-
MO HOJIe/TUTY Ha OCUTYparbe CaMOT BO3W/IA — KaCKO OCUTYpabe, I OCUTypatbe
Off OIFOBOPHOCTH 3a LITeTe KOje BIACHNK TOT BO3W/IA y3pOKyje Tpehum -
IVIMa — OCUTypame Off ayTOOATOBOPHOCTHU. Y OBOM pajy 6uhe roBopa 6a
0 TOj, APYTOj BPCTI OCUTYparba MOTOPHNUX BO3WIA, KOja je TI0 HOBOM 3aKOHY

4 300¢C, un. 1.
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ob6aBe3Ha. O6aBe3HOCT ce oryefa y ob6aBesy BIACHMKA MOTOPHOT BO3W/IA 1
3aK/by4l OIUCY OCUTYpamba off ayTooAaroBopHocTy. Haume, BnacHuK je fy-
KaH []a OPraHy Ha/ITIeXKHOM 3a PeTMCTPaljy, Ipe perucTpalyje Bo3uia, mofi-
Hece JIOKa3 O 3aK/byderby YTOBOPA O OCUTYParby Off ay TOONTOBOPHOCTH.”

Moxzla T71aBHa Tayka pa3Boja OCUIypama Ofi ayTOOATOBOPHOCTU U
beroBe 00aBe3HOCTM, IpeAcTaB/ba EBpOICKAa KOHBEHLMja O 00aBe3HOM
OCHTYpamby Off OITOBOPHOCTM 3a ILITeTe HacTajie yIoTpe6OM MOTOPHUX BO-
suna. OBy KOHBEHIMjy 3aK/byumie Cy 3em/be unanuiie Eppomnckor Casera
20. ampmma 1959. ropuue y Crpasbypy. 3em/be NOTIMCHMIlE KOHBEHIVje
ob6aBe3yjy ce [a y CBOj IIpaBHU CUCTEM yBelly 00aBe3HO OCUTYpambe Off ayTo-
OZITOBOPHOCTI.

Moxemo pehn fia je Ha TeMes/pbIMa OBe KOHBEHIIMje HACTAaB/beH Pa3Boj
06aBe3HOT OCUTypama Off ayTOOAroBopHOCTM y EBpomnm, koju je pesynru-
pao MHowTBOM npenopyka EY. Konauno, foHomemem 3akoHa o o6aBe3sHOM
ocurypamy y caobpahajy, Cpbuja ce Ha TOM HO/bY NpUOIVDKMIA 3eM/baMa
EY.

Bapa moce6HO mcrahm fja HOBM 3aKOH O OCUTYpamy Off ayTOOJTO-
BOPHOCTM IPOINCYyje U HOBYAaHY HaKHaJy LITeTe Ha JMILUMA, aau Takobe
U IpONINCyje HauMH yTBphuBama Te HakHage. Hamme, 3akoH yTBpbyje ma
APYILITBO 32 OCUTYpalbe HOBYaHY HaKHa/ly IITeTa Ha IMLIMMa yTBphyje mpu-
MEHOM IIPOINCAHUX KpUTEepHjyMa 3a HaAKHALY Te LITeTe.

Y 3akony ce Takobe kaxke fma Bmama 6mmxe mpomucyje HauMH U
KpuTepyjyMe 3a yTBphuBame MaTepyjaiHe LITeTe M HAYMH M KpUTEPUjyMe
3a yrephuBame HeMarepujanHe mTere.” MehyTum sakonomasan Huje Bra-
IV y HOTIYHOCTM OCTaBMO ,OfipeliieHe pyke“ 3a yTBphuBame 0BUX OMVDKMX
Kputepujyma. Tako 3aKOH yCcTBapy HaBOAM KPUTEPUjyMe »...3aBUCHO Of Te-
JKIHe TejleCHe TIOBpefie MM HapYIIEHOT 3/[paBjba, OFHOCHO Of CTeleHa Jie-
JIMMUYHE OHEeCIIOCOO/bEHOCTY 32 pafi, IpeTpIUbeHe 60/I0Be YC/Iel CMPTI WM
TELIKOT MHBAINUTETA HEKOT TULa. "

Jla cymmupamo — 3akoHOM ce fiaje oBnauhemwe Bragu ga yrBpau: 6mu-
e KpUTepyjyMe U HauMH yTBphuBama mTeTe, KPyT AMIja KOja MUMajy IpaBo
Ha HaKHafly U (MaKCcUMMajlaH) U3HOC HaKHaJe.

Y oBOM TpeHYTKy HHje jacHO KakBu he To Kpurepujymm Outy 3a
yTBphuBame MaTepujaHe LITETe U YEMY OHM YOIILITE CTy>Ke, 0031pOM fia ce
MaTepujajHa mTeTa yTBphyje M0 006jeKTMBHMM KPUTEpUjyMUMa BPEJHOCTI

5 300¢C, u. 20.

6  Vmnak, umajyhu y Bupy fia je y TOM MOMEHTY IOTHYHY yHuuxanujy 6uio Hemoryhe
OCTBApUTH, OBa KOHBEHI[Mja Jaje caMO OCHOBHA HadesIa KOjux 61 ce Mopaje IpupipKa-
BaT! IIOTHMCHUIIE.

300C, ui. 26. ct. 1.
300¢C, ui. 26. cT. 2.
300C, um. 26. cT. 2.
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omrrehene crBapu. OBy ofipen6y 3akoHa, kao u oapendy aa Brapga oppebyje
M KpYT /IMIIA KOja MMajy IpaBO Ha HaKHAJYy, CMaTpaMo (Makap ca JlaHaIllibe
TayKe IVIAUIITA) M3IUIIHOM, ITa 4ak 1 30ymwyjyhom. Ho kako To Huje npen-
MeT OBora pajia, BpeMe 1 Braza he mokasatu xako he, u ga mu he yomnre ose
»3aHUM/bUBE“ ofipefi0e 3aKMBETH Y MIPAKCH.

Ospe Bajpa ucrahu ga ucnmaheHe HakHazie IO OCHOBY OCUTypamba Of
ayTOOATOBOPHOCTY YMHE OTPOMAH [,€0 YKYIIHO PELIEHNX IITeTa Y OCUTYpamby
y Cpbuju. Hanme, y npBom Tpomecedjy 2009. roayHe, yKyIaH M3HOC HOB-
YaHUX HaKHajJa 3a peuleHe wmreTe u3Hocu 5.035.489.000 muHapa, on uera
4.666.105.000 3a HEeXXMBOTHAa OCMIYypama, a of Tora 4ak 1.817.357.000 sa
ocurypame ofi ayToonropopHoct. OBaj IofjaTak TOBOPM O BAXXHOCTU JI0-
Opor HopMMpama OBOT Jiella INeIaTHOCTU OCUTYpama, HApOuMTO ofpenada
kojuMa he ce 6mke ofpenuTy KpUTEPUjyMU U HauuH ofpehnBarma mrete.

Ta6ena 1:
JleTa/baH IMpMKa3 peleHnx CyMa OCUIypama
y ipBoM Tpomeceujy 2009. ropmme’’

Y XupajiaMa gJuHapa

Bpera HpyumTBo 32 ocurypame YkynHO ¥ camo-
ocurypama by P Y IpUAPXKajy
1 Ocuryparee o nocreauua 399.589 392.690
Hesrofie
) Jlo6poBO/BHO 3[;paBCTBEHO 168.200 167.989
OoCHUTypambe
3 Ocurypame MOTOPHUX BO3UTIA 1.279.462 1.080.352
4 Ocurypame MUHCKUX BO3KUIA 6.102 6.102
5 Ocurypame Ba3fgyxoIrioBa 0 0
6 Ocurypame IIOBHUX objekaTa 15.791 15.791
7 Ocurypame pobe y IpeBosy 73.759 44.320
8 Oaurypame umosuse on 180.530 136.130
II0XKapa ¥ APYTYX OMAaCHOCTH
9 Ocrana ocurypama UMOBJHE 580.660 505.009

10 Hapopnna 6anka Cpbuje, VI3BewTaj o pagy y nmpsom Tpomecedjy 2009. ronuse, beorpan,
2009, focTymHo Ha afgpecu: http://www.nbs.rs/export/internet/cirilica/60/60_2/index.html,
27.7.2009.
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10 Ocurypasse o OATOBOPHOCTH 1.817.357 | 1.742.097
360r ynotpebe MOTOPHMX BO3W/IA
Ocnrypame o OTOBOPHOCTH

11 0 0
36or ynorpebe Ba3ayXoriosa
Ocurypame off OfTOBOPHOCTI

12 . 0 0
36o0r ynorpebe mIoBHMX objekaTa

13 Ocurypasse o omuire 102.805 35510
OJIFOBOPHOCTU

14 Ocurypame kpegnuta 35.384 35.384

15 Ocurypame jemMcTBa 2.215 2.215

16 Ocurypare GUHAHCUjCKUX TYOU- 3397 93
TakKa

17 Ocurypame TpOLIKOBa IIpaBHE 0 0
3aCTHUTe

18 Ocuryparmwe noMohn Ha oyTy 854 854

19 Hpyro HEXXMBOTHO OCUTYpambe 0 0

20 Ocurypame x1BoTa 322.589 321.870

21 PenrtHo ocurypame 3.673 3.673

22 Hlomysexo ocuryparse ya 43.122 30.296
OCUTypalbe )KIUBOTA

23 TTo6poBOIBPHO TIEH3UjCKO 0 0
ocurypame

24 Jlpyre BpcTe >KMBOTHUX 0 0
OCuUTypama

YxymnHo 5.035.489 4.520.375

155



CTYIJEHTCKM PAIOBU IIpaBo u mpuBpena

Ta6ena 2:
bpoj sax/pydeHnx nomuca, npemuja, 6poj yzec,
6poj moruHymMx 1 6poj NpujaB/beHNX LITETA KOJ OCUTYPamba Of
ayrooarosopHoctu y Cpbuju y mepuony ox 2002. o 2006. rognHe

bpoj . bpoj bpoj
. bpoj .
Toguna ocury- ITpemuja eca Tory- npujaB/beHnX

pama YK HYINX mTeTa
2002 1.670.577 7.633.101 | 52.072 847 33.298
2003 1.549.095 7.594.330 | 55.660 868 37.647
2004 1.112.631 6.247.625 | 62.344 953 23.235
2005 1.694.961 10.597.314 | 62.046 826 26.762
2006 1.755.873 12.340.023 | 63.907 899 41.953

JacHO ce Bupu fia je 6poj MpujaB/beHNX LITETA, AV ¥ M3HOC IpeMuja
yBehaBa u3 roguse y roguny. OBo HaM Takohe ToBOpy 0 3Ha4ajy peryamcama
0071acTU OCUTYpara Of ayTOOATOBOPHOCTY. 3aKOH O OCUIypamy Off ayTo-
OZITOBOPHOCTM KoOje je 06aBe3HO, 3ajefHO ca 3akoHOM O 6e3bemHOCTH Y
caobpahajy, mpefcrasspa jouI jejlaH KOpakK y MoOO/bIIAY perylaTuBe, amu 1
IIe/IOKYITHUX YCTIOBA Y CPIICKOM caobpahajy.

IIT HemarepujanHa mTeTa U leHa HaKHazA

CarmacHocT BO/ba KaoO M HaKHaJa IPOY3POKOBHE IITETE, HIUCY CAMO
IIpaBHe KaTeropuje; OHe Cy MCTOBPEMEHO 1M HOpMe IIPaBUYHOCTU KOjUMa
ce uckasyje onpehenn mopanuu craB. OTyna cy oBe TeMe aKTye/lHe jOLI Off
pUMCKOT Iepuofia. Ta aKTyelnHOCT oIyiefla ceé KaKO Yy MHOTMM TEOPUjCKUM
pacrpaBama O OBMM TeéMaMa, TaKO 1 y 0OMMHO]j CyICKOj TPAKCK ¥ CTAaBOBMMA
CY/IOBa IO OBUM TIMTambuMa. !

JlaHac, mpaBHY CYCTeMU CBUX €BPOIICKVIX 3eMasba IIPU3HAajy oumTeheHOM
IpaBO Ha HaKHAJY IITeTe y Caydajy omTehema Tena mim 3apasba, Kao U y

11  Beh y sakony [IBanaect Tabmuiia Moxxemo Hahw delicta iniuria xoje ce ofHOCe Ha CBaKy
HOBPeNy Y0BEKOBMX MaTepUja/HMX 1 TUYHUX IpaBa. Pa3sBoj HaKHafe IITeTe, HAPOUUTO
HeMaTepujajaHe, TEKAO je PasIUMYNUTO y PAsIUIUTUM IIPABHUM CUCTEMUMA, Tj. 3eM/baMa.
On MHCTUTYTA KOju je Y cebu cafpykao u rpahaHCKOIpaBHY U Ka3HEHNU €JIEMEHT, O YeMy
CBefj0Ye HIIP. HEMAyKJM Has3VBM OBOT MCHTUTYTA Kao ITO cy Friedensgeld n Leidengeld,
HaKHaJla HeMaTepujajiHe MITETe JaHaC je y MHOTOMe UTYOMIa Taj CBOj Ka3HEHM €IeMeHT.
Vmak To Huje y MOTIYHOCTM TaKo, Schmerzensgeld n maHac mMa [BOjak 3ajjaTak: fia
0710kaj omreheHOr BpaTu y cTame IIpe HacTyIama mTeTHor forahaja — Ausgleichfunk-
tion, alu U TaKO3BaHO 3aloBObee — Genugtuungsfunktion.
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cay4dajy cmptu oppebenor xpyra 6mmckmx nuna. IlojMoBu m pmedunuiuje
HeMaTepyjajHe IUTeTe PasINIUTU Cy Off 3eM/be [I0 3€M/b€, Y 3aBUCHOCTHU
Ofl NpaBHe Tpajulvje ¥ THUIA MpaBHOr cucTeMa. KapakrepucTudHo je ma
Cy TOTOBO CBe fedMHMIMje HeMaTepyjajHe LITeTe HETaTMBHOI TUIIA, Tj.
HeMaTepyjaaHy IITeTy AeMHMIIY Kao OHy IUTETy KOjy jMije IpeTpniu, a
He MOXKe ce IIPUIIMCATU Y MaTepyjajaHy LITeTy. Tako HeMaTepujaaHy LITETy
HepMHUIIEMO Kao LITETy KOja ce He OFHOCKH Ha MMOBMHY, OOTaTCTBO WM
IIpUXOJle HEKOT /MI;'% Ty6uTaK Koju ce He MOYKe TIPUITMCATY MMOBWHIA,
npuxozmma uu sapaau omrehene oco6e.!* Ona ce wecto HasuBa u Mopa-
JaHOM IuTeTOM. 360T IpKpozie oBe AedUHMIMje, HeMaTepujaIHa ITeTa 00y-
XBaTa 3alCTa UIMPOK CIIeKTap LITeTa: Of TeJleCHe MOBpPefe, IPEKO SyLIEeBHOT
3IpaBba, Ia cBe 0 ocehama Teckobe u gymeBHOr 6071a.

Y Hamoj cyzckoj nmpakcu Bpxosuu cyp Cpb6uje je nedunncao HakHagy
HeMaTepujaaHe mTeTe Ha cnegehn HaumH: ,HakHaga HemarepujanHe 1TeTe
je carucdakuuja Koja ce faje omreheHoM (GU3NYKOM JINUITY 3a LITETY KOjy je
TIPETIIPeNIo Ha HEKOM CBOM HeMaTepyjaHoM o6py... !4

HoBuana HakHajja Koy HeMmaTepujaaHe ITeTe He mocybyje ce saro
IITO HOBAII IIPEJiCTaB/ba HeHy IeHY, Beh 3aTo ImTO ce Texu ma ce oMoryhn
omrreheHOM 12 BeHUM MOCPENCTBOM HpMOaBK ceOM HEKO 3a[J0BO/BCTBO I fia
Ha Taj Ha4MH, KOIMKO je To Moryhe, ycriocraBu HapylleHy CUXUYKY U €MO-
I[VOHATHY PaBHOTEXY.'

360r nupa gocybuBamwa HeMaTepyjajIHe IITETE U CaMe HbeHe IPUPOJE,
II0CTOje BenyKe Telkohe y onpehuBamy HeMaTepujaiHe mTeTe Ha 00jeKTUBAH
U QUHAHCKMjCKM HA4MH, jep He INOCTOju TpXkuiuTe moBpeheHmx mHTepeca.
36o0r Tora je jako 6GMTHO Kako 3aKOHOJaBall HOpMMpa HauuH ofpehuBama
BUCMHE HeMaTepMjaiHe mTeTe. Tako y eBPOICKMM 3eM/baMa IOCTOje OTPOM-
He pas/IMKe y BpeIHOBaby OKOTHOCTY M BUCHHE 1ITeTe. Bucuna Makcumanue
HakHaje 3a HeMaTepujanHe mreTe Kpehe ce oxg 500.000 espa y Hemaukoj, mo
1.500.000 eBpa y Illnmanujn.

YoupuBO je Ja mopey; 3aKOHOfIaBIIa, OTPOMaH 3Hayaj 3a pa3Boj OfLITET-
HOT IIpaBa MMajy 1 ocurypasaun. Ha koju HauMH? Y HeKuM c/ly4yajeBuMa, OHM
majy noxpuha 3a rpaHIYHe C/Ty4YajeBe WM CTy4ajeBe Koju HUCY jacHo onpehern
3aKOHOM. TuMe IpaKCoOM YTH4Yy Ha CTBapaibe IpaBa. [[pyru pasior mIXOBOT
OTPOMHOT yTHIIaja Ha 00JIaCT OJIITETHOT IIpaBa je obe3behuBame [OBO/BHMX

12 D. Pscheidl, ,TpenyoBu ucmiata HakHaje HeMaTepyjajHe LITETe Y HEKMM eBPOICKUM
sem/paMa‘, Pesuja 3a iipaso ocuiypatrwa, 6p. 1-2/2006, Yapyskeme 3a IpaBo OCUTypamba
Cp6mnje, Beorpap, 2006, ctp. 9.

13 M. Rypkosuh, ,,O6mmim HeMaTepujamHe IITeTe ¥ KpUTepujymu 3a oppebupame HakHa-
ne*, Ilpuspega u tipaso ocuiyparwa y Wipan3uyuju — 360pHuK pagosd, Yapyskerme 3a IpaBo
ocurypama Cpbuje u Ilpue Tope, Beorpan, 2004, ctp. 128.

14 Bpxosuu cyp Cpbuje, Pes. 611/01 ox 25.12.2002. rofuHe.
15  O. Craukosuh, Haknaga witieitie, Beorpap, 1998, ctp. 94.
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CpeficTaBa 3a caMy OJIITETY. JacHO je ma 6m camo Mamu 6poj mojenmHana,
Tj. IPUBAaTHMX JIMIJA MOTA0 [Ia MCIUIATM HAKHAAY 3a HeMaTepMja/lHe LITeTe I

IITeTe yOHH.ITe.16

JpylTBa 3a ocurypama Iocjie 3aK/by4lBamba yTOBOPA O OCUTYPABY
npeysuMajy obaBe3y MCIUIaTe HaKHaje LITeTe KOjy NPUYMHYU OCUTYPaHO
nue.

IV Cucremu HakHafie HeMaTepujaaHe HITETe

1. Yonmire

ITocroje orpomHe pasiuke y Be3M ca INUTAbEM 33 KOje BUJO-
Be HeMaTepujajHe IITeTe C€ MOXXEe TPAXUTU HAJTOKHAZA, Kao U y IOIIery
KpUTEepUjyMa M HauMHa 3a yTBphuBamwe HeMaTepujanne mrere. Vmak, npu-
meHoM Yerspre u Ilete pupektuse EY 0 ocurypamy of ayToOATOBOPHOCTH,
obmacT ayroocurypama Kpehe ce mocreneHo xa yandukaumju, Makap kKaja je
y nuTamy Teputopuja EBpore.

JlaHac ce MOTy YOUUTH /1Ba, Matbe-BUIIIE pa3/INdNTa Ha4Ha peTynicama
NMTalka HaKHaJe HeMaTepyjalHe HITeTe.

[IpBu THI KapaKTepuily 3aKOHOM OfpeheHu BUJOBU HeMarepujayiHe
mTeTe, OK je cygmoBuMma M opnautheHuM obGpabhuBaumma mpenyuiTeHo fa
kopucrehn crmobopHO yBepeme, y3uMajyhn y 003up cBe 1ojeiHOCTM KOH-
KpeTHOr cilyd4aja, Te Bogehu paunmHa o Baxkehoj cymckoj m ocurypasajyhoj
Ipakcy, ofpefie BUCUHY HaKHafie 3a CBaKM KOHKpeTaH BMJ HeMaTepujayiHe
mTeTe.

Ipyru tun Kapakrtepuiile yBobemwe cuctema Tabmuiia, 60L0Ba, OFHO-
CHO IIleMa, Ha OCHOBY KOjuX ce 0OpadyHaBa BJUCMHA HaKHaJle HeMaTepujaniHe
mrere.'® CymTuna oBor cucrema je ma ce majmpe dpopmupa ompebena -
cra (mommc, Tabena, KaTajor) CBUX TENECHUX IOBpefia KOje 3a HMOCTIeuIy
MOTY MMaTy HeMarepujaiaHy mrery. Te Tabee mmpaBe ce Ha [JpXKaBHOM HU-
BOy. 3a CBaKy IIOBpefy, OfJHOCHO IIOCIIefVIly IOBpefe Koja ce MaHudecTyje
y 34paBcTBeHOM cTamy omreheHor oppebyje ce npunapgajyhu 6poj 6omosa
(tavaka), WIM ce KaTeropmsaiyja Bpiiu IpeMa oppeheHom cremeny (uH-
BamupHocTy, owreherma). [TapanenHo ca Tum tabmuuama oxpebyje ce yHa-

16 U3 Tor pasora ce Beh ogaBHO ponma upeja fa ce ITeTHe MOC/EANIIE OffpeheHor mTeTHOT
morabaja pacropefe Ha IIMpK KPYT WIaHOBA HeKe 3ajemHnuile. TeXHNMKa M OpraHu3anyja
oBor pacrnopehrBama Memwasa ce Kpo3 BeKOBe: Off IPBOOUTHOT y3ajaMHOT (IPOIMCAHOT
M [OOPOBOJBHOT) Jie/berba IybonTKa n3Mely €wiaHOBa HeKe 3ajefHULE WM yYeCHUKA He-
KOT IIOffyXBaTa, {0 IpodecuoHaHe OpraHusaluje y Kojoj cy mpasa 1 ob6aBese 4IaHOBaA
cTporo ofipebeHe, Tj. ApyIlITaBa 3a OCUTyparbe.

17  Hnp. Hemauka, Aycrpuja, llIBajuapcka, Xonanauja.

18  Hnp. lInannja, ®panuycka, Mranuja, benrnja, Crnopauka.
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npeq onurteo6aBesyjyhn nsHOC HaKHaje KOju ayTOMATCKML HOCY CBaKu 607,
Y mpaxcy ce HaKOH CIPOBEJIEHOT MeAMIIMHCKOr BellTaderma 1 yTBphuBama
Opoja moeHa, OHOCHO 607f0Ba MHOXM Opoj 6omoBa ca BpegHouhy jemHOr
6ona, 1 Ha Taj HauMH ce fobOMja BucuHa HakHage. OBaj MeTox yTBphuBama
HeMaTepujajiHe INTeTe IPUMEYjy KaKo [ApYIITBA 3a OCUIypame, Tj.
oByaiheHy mpouemNBaYM, TAKO U CYLOBH.

2. Heka nojenpmHavyHa pemniema

Y HacTaBKy heMo HaBecTM HEKONMMKO pelllea Kako M3 Omipker
OKpY>Kema, TaKo 1 U3 3eMasba Koje cy Beh wranosu EY. M360p nprkasannx
CUCTeMa HaKHaJie M3BPIIEH je ca LM/beM NPMKasMBama KaKO PasIMIUTUX
BPCTa CUCTEMA, TaKO I BUCMHA HAaKHaJla 3a II0je/luHe BUIOBE HEMAaTepujaIHe
HITeTe.

a) MaxegoHuja

Y 3akoHy o o6aBe3HOM ocurypamy y caobpahajy Peny6mmxe
Maxkenonuje”® yTBpheno je ma kputepujyme 3a yTBphuBame Hematepujate
mTeTe HacTane y caobpahajy’! mpormcyje Komucnuja 3a ayToMo6micKy opro-
BOPHOCT. OBM KPUTEPUjyMI Ce JOCTaB/bajy CY/JOBYMA, ajI/ OHM IIPeACTaB/bajy
caMo OUuiiliy OK6Up y 4MjuM TpaHMIiaMa ce oppebyje BucMHA HOBYaHe Ha-
KHaJle, Y3 y3MMambe y 003p CBUX peleBaHTHMX OKOTHOCTIL.

Y Kpurepujymmma ce oppebyjy oxBupHe BNUCHHe HaloOKHaje 360r
IpeTpI/beHe HeMaTepujalHe LITeTe, U To 3a crefiche BumoBe: puswmyku 6o,
CTpaX, IPEeTPIUbEHN AyLIeBHYU 60JI0BM 300T yMambeHe )KUBOTHE aKTUBHOCTH,
myureBHM 6071 300r Hapy)XeHOCTH, AyLIeBHM 6071 300r CMPTH O/IMCKOT INIIA.

1) ®usmuku 6on - Kpurepujymm mponmcyjy Kako BUCMHY HaKHaje
IITeTe 3a MpeTIUbeHM Puandky 60N, TAKO U KOPeKTMBHe KpuTepujyme 3a
oppebuBame BucuHe HakHafle. Bucuna HakHaje ce Kpehe op 3,30 € o many
3a cmabe 6070Be, 710 16,60 € o maHy 3a jake 60moBe. OKOMHOCTH Off TTOCE6-
HOT 3Hayaja Cy jaulHa M Tpajame QU3NIKUX 60/I0Ba, aly U Y3pacT U OIIIITe
3[paBCTBEHO CTame NoBpeheHor mia, kao u Bpcra 1 KapakTep nospena. Cyz
he, Takobe, y 063up y3eTu 1 HenmpujaTHOCTM Koje ce jaB/bajy 3a BpeMe jeKap-
CKOT TpeTMaHa Kao IITO Cy HeCBeCTNIIA, oTelIKohe IIpy IyTamwy 1 Ap.

19 TIlpema H. Tepsuh, ,TabenapHu cucTeMu HakaHfe HemarepujajiHe Iutere’, V3meHa 3a-
KOHA 0 GapHu4HOM HOCTLYIKY, HAKHAGA wiilleilie u oculyparbe, YApyKerbe 3a ONLITETHO
npaBo beorpan, beorpap, 2008, cTp. 152.

20 Kpurepujymu 3a yrBpbuBame HemarepujanHe miteTe Hactane y caobpahajy (Cnynbenu
secHux PM, 6p. 85/2005 op 25.10.2005. ropuse), 9. 42 CT. 2.

21 Y pamem Texcty Kpurepujymm.
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3aHMM/BMBO je HalloMeHYTH Ja Kpurepujymn uspmanTo nponmucyjy ga
»0e3HauajHy Gusudky O60NOBM y Tpajamy off 2-3 faHa, HUCY IpeAMeT Ha-
kHaje mrete”. Takohe, Kpurepujymn cagpske u HajBullle YKyIIHe M3HOCE Ha-
KHaJla 3a IITeTe.

2) Crpax - BMCMHA HaKHaJie 3a CTpax IPETIUbeH INPY HAHOLIEHY
TEIIKMX Te/IeCHMX IOBpefa, OGHOCHO 3a CTPaX KOji je OMO jaKor MHTEH3U-
TeTa 1 AYTOT Tpajama I1a je OCTaBUO TpajHe MOC/IeNNIIe Ha IICUXIYKY SKUBOT
omrreheHor nmua, yrphyje ce y Bucunm op, 50% o 70% 1u3HOCa HakHafie 3a
npeTIUbeH GU3NIKY OO

Haxnapa msyseTHO Mo>ke OMTM M BMIIA YKOIMKO IIOCTOje BU//BMBMU
KIMHIYKY JIOKa3) 3a IIOCTOjambe ICUXUjaTPUjCKOT 000/bera HACTAIor Kao
HOC/IeANIA IPETIEHOT CTPaxa.

3) Ilpern/benn pyueBHU 60N 300T yMameHe >KUBOTHE aKTMBHOCTH
- oBUM ce 00yXBaTajy cBa OrpaHMYea Koja Cy HACTYIIIIA, ajli U OHa Koja
he n3BecHO HacTyImUTU IO PEJOBHOM TOKY CTBapy Kao MOC/IEANIIA MITETHOT
porabaja. OBaj Bup mITeTe je IO MPAaBWIY TPAjHOT KapaKTepa, alil U3y3eTHO
ce MOXKe JIOJeNUTU U 3a IPUBPEMEHO YMambelbe XMBOTHE aKTMBHOCTH, aKoO je
OHa jaKOT MHTEH3UTETA WV aKO TO OKOITHOCTU C/Iy4aja OIIpaBIaBajy.

OcHoBHM (phaKTOPM KOjM yTUUY Ha BUCHHY HaKHAJIe Cy CTEIIeH YMambema
XKMBOTHE aKTMBHOCTY 1 y3pacT omreheHor. [Ipyru peneBaHTHU akropn
Cy 3aHMMame omTteheHOr, orpaHnyera y OFHOCY Ha OaB/belbe CIOPTOM U
peKpeannjoM KOju Cy paHuje IIPaKTMKOBaHM, KA0 M OTPaHMYEra Y OfHOCY
Ha NOPOAVYHY U COLMja/IHy aKTUBHOCT omuITeheHor.

ITo tabmum y Kpurepujymmma, y 3aBUCHOCTY Of XMBOTHOT foba u
CTelleHa yMamema, ofipehena je HakHafa.

Tpe6a nHanmomeny T fa je Kpurepujymmma u3pudnto IpomnmcaHo aa ce
HajBUIIIa HAKHAJ/la MOXKe TOJEMUTU caMo 3a Maabe /bylie ca HajeKCTPEeMHUjUM
nospefaMa Koje cy usaspane 100% yMamema >KMBOTHE aKTMBHOCTI.

4) OymeBHu 6071 360r Hapy>KEHOCTN — BIUCUHA HaKHaje 300T Hapy-
XXeHOCTH ofpehyje ce Ha OCHOBY CTelleHa Hapy>XeHOCTH 1 JylLIeBHMUX 60m0Ba
Koje jmiie 300T Hapy>KeHOCTM TpIy, y3pacta u npodecuje oumrreheHor, kao
U BUJBMBOCTY HapyKewa. butan dakrop koju je yBpuTeH y Tabmuny je u
y3pacr oureheHor.

5) OymeBHu 601 360r cMpTH OMUCKOT MNUIIA — BUCYHA OBE HaKHa-
Jie 3aBUCH Off OKOTHOCTM CBAaKOT KOHKpeTHOT ciaydaja. OHO 1ITO ce ob6aBe3-
HO y3uMa y 003Mp jecTe IOCTOjalbe TpajHe 3ajeSHMIe XKIBOTA U ITOCTOjarbe
Zelle, aKo je y muTamwy OpayHu wiy BaHOpauHu apyr. IIpaBo Ha OBy HakHamy
uMajy OpadHy U BaHOpadHU [PYT, ieTe, HepoheHo neTe, poauTesbu, Opat mim
cecTpa™ MpeMUHYJIOT TNI[A.

22 Axo je naMeby BUX U IPEMMHYIIOT TIOCTOja/a TPajHa 3ajeHNUIIA KUBOTA.
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Mara fmena, Koja HICY Y CTamy Aa CXBaTe 3Hauelbe TYOUTKa POAUTEba,
takobe nMmajy nmpaBo Ha HakHaAy, Oyayhu ma gymeBHM 6070BM MOTY HAacTy-
IITHU ¥ KaCHUje Kao MOC/IeAnIa IyOUTKa pOANTE/bCKE TaXKibe U JbYOaBU Koje
6u mete KOOMIIO 1A je POANTED XKUB, KaO 1 CaMe Mfeje O CMPTHL.

6) ymeBHu 6071 360r MOCeOHO TENIKOT MHBATMANTETA OIMCKOT TNIIA
— MHBA/IMJUTET Ce CMAaTpa HApPOYNUTO TELIKVM aKO je IPOL[eHAT yMatbera XI-
BOTHe aKTUBHOCTH omteheHor jenHak i Buium o 70%. IIpaBo Ha HakHany
T10 OBOM OCHOBY MMajy 6padnu i Ban6paunu apyr ourrehenor,?> poxmurern,
6pat uau cectpa omurreheHor.

6) Xpeaiiicka

BpxosHnu cyp Peny6rmnke XpBarcke yTBpamo je 29. HoeM6pa 2002. ro-
mune”> OpujenTalmone KpuTepujyMe 1 SHOCE 3a YTBphuBatbe BUCHHE TIpa-
B/YHE HOBYaHe HaKHaJle HeMaTepyjajiHe LITeTe.

Y camoM TekcTy Kputepujyma ce uctude fja OHM He NIPefiCTaB/bajy Ma-
TeMaTN4uKy GOpMy/Iy Koja IyKMM ayTOMAaTM3MOM CIIY)XM 3a U3padyyHaBaibe
npaBuMyHe HajokHafie. [IpunukoM npumene Kputepujyma, Mopajy ce ysetu
y 0031p CBe OKOJTHOCTM C/Ty4aja, a HAPOUNUTO TPajarbe U jaunHa GpuanIKux u
AylLIeBHUX 607I0Ba 1 cTpaxa. Y Kputepujymuma je Hajuenthe oppebena Bucu-
Ha HaKHaJie 3a HeMaTepujajHy IITETY IO AaHuUMa.

Kpurepujymu onpebyjy Bucuny wakhHagme 3a cnemehe Bpcte
HeMaTepujaTHMUX 1TeTe: GUNIKM 00/, CTpax, AyLIeBHYU 60 300T cMamema
KVMBOTHE aKTUMBHOCTY, AYLIEBHM 0O/ 3a00r Hapy>XeHOCTU, AYIIEBHU OO
360r cMpTM OMMCKOT CPOHMKA, AYILIeBHY 00T 300r HAPOUMTO TEILIKOT MHBA-
AupguTeTa O61MCcKe ocode.

1) ®u3muku 601 — IPONMCAHA je BUCKHA HAKHAJE KOJ| IPeTPIUbEHNX
¢usnukux 6os0Ba yceq mTeTHOr morabaja Mo maHy, Kao M KPUTEPUjyMu
3a yrBphuBame HakHafie. Bucrna HakHazie usHocu of 50 € 3a jake 6oroBe,
npeko 30 € 3a cpenme, 70 9.50 € 3a cmabe 60moBe. OKOMTHOCTM Off TOCEOHOT
3HaYaja MPUINKOM yTBphuBama HaKHafie Cy jaunHa 1 Tpajarbe OOI0Ba, anu
CyJ MOpa BOAMTM padyyHa M O APYTMM OKOTHOCTMMA Kao IITO Cy He/larof-
HOCTY y TOKY /Iederba, f1a /Il Ta HeJIATOHOCT MOXKe IPepacTi y HEKV CaMo-
CTa/IHU BUJ HeMaTtepujaiHe IITeTe U CII.

Cyn he mocynuty jeman n3HOC 3a cBe 60/I0Be M3a3BaHe jeHUM ILITET-
HUM porabajeM, Makap OHM He OWIM y KOHTMHYUTETY HmpucyTHu. Takobe,

23 Ibidem.
24 Ibidem.

25 Cjemunua rpabanckor onjema BpxosHor cyma Pemy6nuke Xpsarcke, 3arpe6, 6p. Cy-
1331-1V/02 n 1372-11/02.

26 Y pamem Texcty Kpurepujymm.
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mocynuhe ce mpaBMYHA HAaKHAJa 3a ITETY KOja jOII HYje HACTYIMIA, a/u je
usBecHo Aa he nacrymuru y 6ygyhHoCcTN!.

2) Crpax - oppebyje ce ma BucMHa HakHaje 3a IpPeTIUbEHM CTpax
Moke 6uTH y usHocy og, oko 300 € o 4.000 €. Kopekiyja nsHoca, OFHOCHO
OKOJTHOCTM KOje Tpeba BpeqHOBaTH IPUINKOM ofpebuBama 13HOCa CY UCTH
Kao u kox ¢pusnykux 6onosa. [Toce6HO ce McTUYy Tpajame U jadyrHa CTpaxa.

3) HOymeBHu 60m 360r cMamema >XMBOTHE AaKTUBHOCTU — ¥
Kpurepujymnma je mpoLeHTyalTHO U3paXKeH CTEIeH CMaiberha XUBOTHE aK-
TUBHOCTHI. YKYIIHO IIOCTOjI 5 CT€IleHa CMamberba XMBOTHE akKTUBHOCTH. Ha-
KHaJa y OKBMPY jeflHOT cTemneHa focybyje ce 3a cBakux 10% cMmamerma K-
BOTHe aKTMBHOCTH. Bucuna HakHaze Kpehe ce of oko 1.000 € o 10.000 €.

[maBHM KpuTepujyM NpWIMKOM ofpehuBama BUCMHe HaKHafe
IpefcTaB/ba CBeOOYXBATHOCT M TeXXVHA YTBPEHNX TpajHUX NOC/eANIIA IITeT-
Hor porabaja Koje cy JoBe/le 10 CMamelba )XMBOTHe akmBocTu. Ilopep Tora,
Tpeba BpeHOBATH U )KMBOTHO H00a, BPCTy 3aHMMama ourreheHor u ci.

Mopamo HanoMeHYTH fa Kpurepujymu npomnucyjy npaBU4Hy HaKHa-
Iy My CIy4ajy KaJja CMaiberbe XMBOTHUX aKTUBHOCTY HMje CTa/JHOT Kapak-
Tepa, ajIM je jauer MHTEH3UTETA, Jy>KeT TPpajarba UM OKOTHOCTU KOHKPETHOT
ClTydYaja omnpaBfaBajy gocybusame HakHafe.

4) OymeBHu 601 3a60r Hapy>KeHOCTH — BUCVMHA HaKHAafle y OBOM
cny4ajy 3aBucuhe mpe cBera ofj CTelleHa HapyXXEHOCTU ¥ yOWBMBOCTU Ha-
py>keHOCTM Off cTpaHe Tpehmx nmuia, npema yemy je u popmupana tabmuia
BJICVMHA HaKHafe. JloflaTHe OKOJTHOCTH Koje Ba/ba 00aBe3HO y3eTH Y 003Up Cy
¥ )KBOTHA 100, BpCTa 3aHMMama olTeheHor, MecTo caMe o3Jiefie 1 CL.

Mctraemo ga Kprrepujymu nponucyjy fja ce IpUINKOM JOAe/bUBaba
IpaBMYHe HaKHaje 300T AyumIeBHMX 00/moBa M3a3BaHMX HapyXeHourhy
MOpajy y 063up y3eTu Kako rope HaBefieH! 00jeKTUBHM KPUTEPUjyMH, TaKO
u cybjektuBHM Kputepujymu. Ilom cyOjeKTMBHMM KpUTepUjyMuMa IIOf-
pasyMeBa ce YTHLAQj CBUX e/lleMeHaTa INTeTHOT fporabaja (MsMemeH M3Iyep,
cBeOOYXBaTHOCT HOBpPeJa U HAPY>KEHOCTU M CJ.) Ha NICUXUYKY PABHOTEXY
omreheHOT, OTHOCHO Ha ETroBO NMCUXUYKO CTalbe Y IIe/IMHN.

5) OymeBHu 6om 36or cMmpTu 61mmckor cpogHuka — Kpurepujymn
ozpebyjy Kpyr /muiua Koju ce MMajy cMaTpatu OMMCKMM CPOJHMIIMMA M IIOf,
BUMa MOfipasyMeBajy OpadHOr ¥ BaHOpPAYHOr MapTHepa, fjeTe, POMNTEba,
6pata wm cectpy. OBa HaKHafja MOXKe Ce ZOCYRUTH 1 360T Iry6uTKa I/I0/a.

Vi3nocu nakHage cy cregehu:

- cMpT OpadHOr Wiy BaHOpavHor maptHepa oko 30.000 €;

- TybuTaK 1083, POIUTE/bMMA Ce ocyhyje HakHa/ia y MSHOCY Of OKO
10.000 €;
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— CMPT pofiuTe/ba, IeTeTy Koje U3[pKaBajy I BaCIUTaBajy pOAUTE/bI
30.000 €;

— CMpT poputemba, neteTy oko 20.000 €;
— cMprt Opara wm cectpe, oko 10.000 €.

6) [ymeBHu 601 3060r HApOYMTO TENIKOT MHBATMAMTETa ONMMCKe
ocobe - y oBoj curyauuju Kputepmjymm npommucyjy ma he 6paunu mmm
BaHOpauHM maprHep fobutu oko 30.000 €. Tommko he gobutn u poanresu
YKOMMKO Jjobe 10 HapO4YMTO TEIIKOTr MHBAIMAUTETA IeTeTa, a Takobe u aere
KOje M3[pKaBajy M BacIUTaBajy POOUTEDBU. YKOIUKO [leTe He M3APKaBajy
poauTeBY, MMa IIPaBO Ha HAKHAAY Y BUcuHM of oko 20.000 €.

8) Opanuyycka

IIpe cBera MopaMO HAIIOMEHYTM [Ja Ce IIPWIMKOM IIpOIleHe
HeMaTepujaaHe MmTeTe Ha aunuMa y OpaHIycKoj, OrpoMaH 3Ha4aj jjaje Haja-
3MMa BellTaKa MeJVIIMHCKe CTpyKe. Bemrayemy ce mpucTyma Tek Kazia gobhe
10 KOHCONMUpAIMje 3APaBCTBEHOT CTama, Tj. KaJja IpoTekHe ofipeheH mepuoz
oy moBpehuBama 1 U3BeCHO je [a fabe Jieuerbe He MOXKe OUTHUje JOIPUHEeTU
IPOMEHM 3[IpaBCTBEHOT CTama olTeheHor.

Cucrem oppehrBarma HakHajie pasinKyje ce KOJ T3B. TaKUX IOBpefia
Kajja ce HakKHaja opebyje y mayIaqHOM M3HOCY y CKTajly ca IPaKcOM CyJoBa
1 ocurypaBajyhux gpymrasa y femy fpaBe y KOjeM je JIOIIIO 1O He3rofe.

Koz Texxux moBpepa, mocie AeTa/bHOT M3BeIITaja BEIITaKa MeAVIVH-
CKe CTpyke, yTBpDyje ce 3aBpuIHuM cTerneH omrteherma OTHOCHO MHBaIMIHO-
ctu, y pactiony ox 1 o 7.*/ Ipuwnmukom yTBphusama cremena omrehema,
noce6HO BakHy yory urpajy Tabmmue. Y wyumMa cy TabenapHO IpuKasaHa
CBa MOTOpMYKA U NCHMXOPM3NYKA OrpaHNMdera 1 omTehema 10 Kojux Moxe
nohn ycnen nospehusama.

®paHIycKo IIpaBo NO3HAje jeflaH OCHOBHY 1M HEKO/IMKO ITIOCEOHUX BU-
JoBa HeMaTepujaiHe HITeTe:

1) JymeBHu 6071 je OCHOBHM BUJi HeMaTepujanHe mmreTte. [Ipunmnkom
ompebuBama HakHajie mo/masy ce of cremeHa omrehema Koje je yTBpAuO
BELITaK, I1a Ce Y 3aBMCHOCTY Off TOT CTelleHa yTBphyje 1 HakHaja mpema Io-
ceonnm Tabnmuuama koje uspabyje Yapykeme ocurypasajyhmx apymrasa
®pannycke. [Ipoceunn nsHocu HakHazma Kpehy ce ox 600 € 3a mpBu cTeneH,
10 20.000 € 3a mecTu u cegMu cremneH omrrehema.

2) EcteTcKo Hapy)Xeme [0 Kora je mouurio ycien mnospebusBama
omrehenor — mpepcraBpa moceb6aH Bup HeMaTepujanHe wTere. V ospe

27 Cepam creneHu omrehema ce Ha CKamy OMNUCYjy Kao BeoMa JIaKy, JIaKW, O30MBHH,
Cpefmby, TeIKY, BeoMa TEIIKM ¥ HAPOUUTO TeIIKY VM ONACHIU.
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HIOCTOjU CKaJIa Off IleT BPeHOCTY, a HaKHaja ce Kpehe ox 600 € 1o 6.000 € 3a
tTpehu u Buie crernene.

3) Iyburak >KMBOTHUX 3afloBO/bCcTaBa M omrTeheme cekcyamHe
aKTMBHOCTM - Takobhe moce6aH Buj HemarepujanHe mrere. HakHama ce
oppebuje y mayuraqHOM M3HOCY, @ BIUCMHA HaKaHJe MOXe ce KpeTaTy U [0
35.000 €.

4) JymeBnu 6om 360r cMpTm Ommcke ocobe - 1oceb6aH BUJ
HeMaTepyjanHe mreTe. I[Ipocedynn M3HOCKM HaKaH[e Koja C/leflyje Kao Ipa-
BIYHO 33/[0BOJbEIbE 32 OBaj BUJ U3HOCE:

- 3a cMpT O6pavHor mapTHepa 16.000 €;
- 3a cMpT MajtosieTHOT geteta 14.000 €;
- 3a cMpT IIyHONeTHOT feTara 9.000 €;
- 3a cMpT popurepba 15.000 €;

~ Ta cMpT 6para mmm cectpe 6.000€.%8

1) beniuja

Y Benruju ce Beh myxke Bpeme oceha Texxmwa Ka paloHaIM3anyju u
yjenHauaBamy IpaKce Kaja je y MUTamy UCIUIaTa HaKHaJle 3a HeMaTepujaaHy
mrere. Tako ce cBe yemrhe kopucre T3B. Tapude WV MHANKATUBHE TabInLe.
CaumMHUIN CY UX 33jeHO YAPYXewe CyAauja, ocurypasajyha gpyurrsa, mpo-
(decopu paBa 1 aIBOKATY CIEIMjaTN30BaHN 3a 3aCTyIame olrteheHux mma
u3 caobpahajHux Hesroga. OHe Cy ZeCKPUNITHBHOI KapaKTepa 1 Y IbJMa ce
omnucyjy Hajuemhe TenecHe moBpefie M Hajuyelrhe HoOcCiaennile Koje HacTajy
yCren TUX IOBpefa, Kao M M3HOCK HaKHaJa Koje ce 3a HhUX IPU3HA;Y.

Ose Tabnmuue ¢opmanHo HKUCY obaBesyjyhe 3a cymmje m mpyre xoju
uX npuMewyjy. OHe IpefcTaB/bajy HEKy BPCTY HO/Ia3He Tadke, BOAMYA VTN
noMohHOr cpencTBa omMohy kojer ce onpebyje Bucuna HakHaje. Vako Hucy
¢dopmanHo obaBesyjyhe, of muxosor mpsor yBohemwa 1997. rogune, cBe je
Mame OfICTYIIakba Off OHOTa IITO je y Tabnuijama npexsubeno. To ux Ha Hekn
HOCpelaH HaulH YMHY oniuTenpuxsaheHnM.

Pasyore 3a 0BakBO IpuUXBaTame M CBOjeBPCTAH ayTOPUTET MHAMKA-
TUBHUX Tabmuija Tpeba Ipe cBera TPAXUTU Y HECYMHbUBOj CTPYYHOCTM U
ayTOPUTETY CaMMX JbYAU KOjU Cy pajiIi ¥ pajie Ha WbuxoBoj uspaau. Han-
Me, Ta0/uIle ce PeBUAMPAjy CBaKe ABe roayHe npatehu cromy nadnanuje n
KpeTama y BUCUHY HaKHaJa y IPaKCHL.

benrmjcko mpaso nponucyje HEKOMMKO BpPCTa HeMaTepujalIHe IITeTe:

1) ®usuuku 6071 Kao MOCIeNIIa TOBPETIE;

28 IIpema H. Tepsuh, Has. unanax, ctp. 159.
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2) JymeBHu 601 1 MaTHa KOjU NMPONCTUYIY U3 CaMe MOBpefie, OHO-
CHO 13 KOH(POHTalLlMje ca HeIpPUjaTHOM CUTYAIMjoM, Tj. HE3TrOfOM Koja je
yrpokaBasa >KIMBOT;

3) Cse pgpyre BpcTe HeMaTepMjalHe LITeTe Y COLMjanHoj cepn —
ryOuTaK >KMBOTHUX 3a/J0BOJ/bCTABa, TYOUTAK CeKcyanHe QYHKIVje, eCTETCKO
HapyXXeme U CIL;

4) TymeBHu 6071 300Tr HAPOYNMTO TEUIKOT MHBAMNAUTETA ONIICKe
0cobe — Oe/r1jcKo MpaBo OBy HAKHA/Y IPY3HAje HEIITO y>KeM KPYTy /UL Off
yobu4ajeHor y HallleM IPaBHOM C1CTeMy. Tako, IIpaBo Ha OBY BPCTY HaKHaje
MMajy caMO POAMTE/bY, Aelid M KMBOTHM NapTHep nospebheHor. 3aHUM/BUBO
je Takobe fa y Benruju oBaj Kpyr rope nmobpojaHux nmija umMa IpaBo U Ha Ha-
KHazy 36or 6o7oBa Koje je cam moBpebeHnu Tpeo of moBpese ma 0 CMPTH,
Y3 YC/IOB [ia je 610 CBeCTaH IOC/Ie IIOBpefie U Huje OAMax yMpo.

5) dymesHu 601 360r cMpTH 6/1MCKe 0CO6e — MHANKATUBHE TabnIe
npenBybajy crenehe n3Hoce HakHazle 3a OBaj BMJ HeMaTepyjaiHe LITETe:

- cMpT OpayHOr/BaHOpAYHOT IMapTHepa ca KojuM ce >xuBu 10.000 €;

— cMpT BepeHuka/Bepenue 5.000 €;

- cmpT poputerpa 7.500 €

- cmprt perera 10.000 €;

- cMpT 3aueTor a HepoheHor merara 2.500 €;

- cMmpr 6para/cectpe 2.500 €;

- cMpT ouyxa/mahexe 5.000 €;

— cMpT macropka 5.000 €;

- cmpr 6abe/nene 2.500 €;

- cMpT yHyKa 2.500 €;

— CMpT TacTa, TallTe, CBEKPa, CBEKPBe, CHaxe wim 3eTa 1.750 €.

3aHMM/BUBO je HAIlOMEHYTU fla Cy HaBeleHM U3HOCK AYIUIO Marby
YKOJIMKO Y TPeHYTKy CMpPTM HMje IIOCTOjaja 3ajegHMIA >KMBOTa usMeby
omrreheHOT ¥ MOTMHYJIOT.

g) Yewxa

Yerka je HOBMM HOPMATVBHUM pellIenyIMa YCBOjUIa MOfIePaH CUCTeM
HaKHaJle HeMaTepyjajiHe IITeTe IPOy3POKOBaHe ayTOMOOMICKOM HEe3TOLJOM.
Hawuwme, 3akoHOM cy mpomucaHe Tabenne ca 6ogoBuma. [loper tux tabena ca
6omoBMMa, IIOCTOje ¥ AeTa/bHe /MycTe IoBpena. Ha ocHOBY 0BMX /ycTa Bel-

29  Ibidem.
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TalM MeAVILIMHKe CTPyKe ofipel)yjy Konmko KOHKpeTHa oBpeja HOCK MOeHa,
a OHJIa ce MHOXemeM Opoja 1oeHa ca BpeiHouIhy jefHOr IMoeHa fo61ja BUCK-
Ha HaKHaJe. BpeqHOCT nToeHa npoInycaHa je 3aKOHOM M M3HOCK OKO 4 €.

JIMMUT Koju orpaHMYaBa MaKCMMa/aH M3HOC HaKaHJe YKUHYT je, TaKo
Zia ce 3a HajTexke MoBpefe y Yelkoj MOry ZOOUTH 3aMCTa OTPOMHM M3HOCH.
Tako cy Hip. y 2007. rogMHY HajBUIIM M3HOCY HeMaTepyjaIHe TeTe NU3HOCU-
mm oko 1,3 MunnoHa eBpa. BricuHa HakHaze 3a 6/1ake BUIOBe HeMaTepyjanHe
HITeTe, HAPaBHO, JOCTA CY HIDKIL.

OKBMPHO, MOXKEMO M3/IBOjUTH HEKOIMKO BUJIOBA HaKHafle HeMaTepu-
janHe HITETE IO YEIIKOM IIPaBy:

1) HakHaJa 3a MpeTI/beHe G60IoBe;

2) HakHaja 3a HeMOryhHOCT yyecTBOBamwa y IPYIITBEHOM >KUBOTY
Kao JI0 Tajia — OBa HaKHafia ce ofipedyje Tek Kajja ce Mpey3HO MOTY YTBPAM-
TU TOCTIefAMIIe HAacTale MOBpefe, Tj. KaJa je M3BeCHO Ja Ce Ja/bUM JIedermeM
He MOXKe IT000JbLIATH 3[IpaBCTBEHO cTame omrehenor. CaMo y Hapo4mTo
KOM/IMKOBaHUM cnyqajeBMMa n HpI/IHI/IKOM HapO‘II/ITO TCIIKUX HOBpe]la n
3a0CTa/MX MOCIenuIa, Moryhe je mo6ujenn nsHoc moexna yseharu sa 50% ma
1 100%;

3) HakHajia 3060T CMPTH GIMMCKOT CPOTHUKA — Y OBOM CITy/Iajy M3HOCK
Cy 3akoHOM nponucanu. Ilpumepa paau, 3a cMpT:

- OpayvHOr IapTHepa, JeTeTa WK poAnTesba, oko 8.000 €;
— 3a4eTor HepobeHor mereta, oko 2.800 €;
— 6para mwm cectpe, oko 6.000 €.%°

V Ilpenmnor kpurepujyma 3a Cpoujy

Bupenn cmo, Kpo3 KoMmIaparuBHe IpuMepe, fia ce y BehnHu semaspa
KpuUTepujyMyMa win tabnumaMa yTephyje Kpyr nmma Koje uMajy mpaBo Ha
HaKHaly ycneq MpeTPIUbeHe HeMaTepujajiHe INTEeTe, HajBUINE M HajHIDKE
M3HOCe Te HaKHaJe, a/l U Mambe-BIIIe NPELU3HO JaTe M3HOCe HAaKHaja 3a
oppeheHe BujoBe HeMaTepujanHe mreTe. To ce YMHM 6MI0 Y PUKCHUM HOB-
YJaHMM M3HOCKMA, 6110 y 6070BMMa. AKO ce KopucTe 60/I0BY, ICTUM aKTOM
je oppebena 1 BpegHOCT jemHOr 60fA.

Takobe cMo Bupmenu na je moBpeMeHO ycknahueare OBUX Tabmuna
ca cronoM MHanuje ¥ MpakcoM OCUTypaBajyhux apymTaBa u CyfoBa of
OTPOMHOT 3HaYaja 3a MPaBMYHOCT IIEJIOT CYCTeMa HakHaje mTeTe. HapounTo
y HallM MOHETapHNUM IpPIIMKaMa O OBOME Ce CTPOro MOpa BOAUTY pady-
Ha.

30 Ibidem.
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1. YBogHe HamOMeHe

ITpe KOHKpETHOr Ipeiora CMaTpaMo Ja CMO HY)KHM JaTH Iap yBO-
IHUX HallOMeHa.

Omrrehenn kox oBe BpcTe ocurypama je Tpehe muie. OHo y Hajsehem
Opojy ciaydajeBa HMYMM HMje JOUPUHENIO HAaCTaHKy Hecpehe. Moxemo
pehm fa ce omreheHo /muile y OBakBMM CIydajeBMMa je[JHOCTAaBHO HAIIIO
Ha IOTPEIIHOM MeCTY y IIOTPEeIIHO BpeMe ¥ KPUBUIIOM HEKOT APYTOT My je
NpUYMbeHa HeMaTepyjalHa ITeTa. YIIPaBo U3 OBOT pasjora, y sehem pery
CPIICKOT pelllerba KpUTEPUjyMa, HPUKIOHIIN OMCMO Ce HOBUjeM CUCTEMY
yTBphMBama KpuTepujyma 3a HakHafly, KOjy He TIMMUTUPA TOPBY U3HOC Ha-
kHajie. OBO KaKo 13 pas/iora XyMaHOCTU U IIPAaBMYHOCTY, TAKO U U3 Pas3iora
IIPEBEHTUBHOL, ,,BaCIIUTHOT  edekTa Ha Bozade. CMaTpaMo Jja 61 OBakKaB Ci-
creM O6uTHO mompuHeo edekTy bonus-malus cucreMa, M TMMe JOJATHO Ha-
Tepao Bo3saue fia Oyny naxxpusuju y caobpahajy.

IlIto ce Tnye oppebuBama Kpyra muma y caMuM KpUTepUjyMuMa 3a
HaKHaJy HeMaTepyjaiHe LITeTe, YIN OMI0 KOM APYTOM HOA3aKOHCKOM aKTYy,
CMaTpaMo fia ce paju o IpaBHOj oMamy. Haume, kpurepujymm, Tabnuie
wv OUI0 KOju IpyIM CIudaH akT Brage, 610 61 1MoA3aKoHCKY, LITO 3HAYM
Jla MMa Mamby IIPaBHY CHary of 3akoHa. Kako je y 300 uspuunTo nponmcaHo
Jla TIopey, I1Ia Koje je moBpeleHo y ocurypaHoM cydajy IpaBo Ha IpaBId-
Hy HOBYaHY HaKHAJy MMajy WIAHOBY IberoBe y)ke mopopuie (6pauHu gpyr,
flella ¥ POAMTE/bN), a TAKBA HAKHAJa MOXe ce flocyauTn u 6pahu u cectpama
aKo je msMmely BUX M yMp/IOr mocTojasa TpajHa 3ajefHNIIA )KMBOTA. Y OBQj
KpYT JIMIa YK/by4eH je ¥ BaHOpayHM APYT, ako je u3Mehy mera m ympror,
OIHOCHO IoBpeheHor nmocrojana TpajHuja 3ajeqHNIA )KUBOTA.

360r Tora cMaTpaMo ja KpUTepUjyMu, Kao NOA3aKOHCKM aKT, He 6u
Tpebaso fa ce 6aBe ofpehnuBameM Kpyra nuIia Koja MMajy IpaBo Ha HAaKHaNY,
jep je To Beh ompeheno 300.

2. IIpensior

CxopfHO Tope M3HETOM, IpemIoXuIn 6ucmo fa ce y Cpbuju monecy
Kpurepujymu 3a yrspbuBame 13HOCa HaKHaje HeMaTepujaiHe mrere®” Ha
6a3u 6opoBa.

OcHoBHa Kareropmja HakHajle HeMarepujajHe mTeTe Owmm O6u my-
meBHM 607moBu. OHM OM IIpefcTaB/baly CBOjeBPCHY ,,MepHY jemmuuiy . OBo
Hofjpa3yMeBa MOCTOjarbe JINCTe OBpefa y Kojoj 6u 6ue mobpojaHe cBe mo-
Bpefie, a Koje OM M3pafiuIn MeIUIVHCKY CTpy4umany 1 Bemrany. CBaka of

31 300, un. 201.

32 Y pamem Tekcty: Kpurepujymm.
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OBMX TOBpefia Hocuma 6u oxpehern pacrion 6poja 6omoBa,> a cymuja wm

oBjaiheHy mpolewmnBad OM y KOHKPETHOM CIy4ajy Ha OCHOBY OKOJHOCTY
Lenor ciuydvaja, ogpebnuBao koHkperan 6poj 60moBa 3a KOHKPETHY IHOBpe-
ny. Tpeba Harmacutu ma 61 ckaae 6ogoBa Ouie caMo OKBUPHe, a fia 61 ce y
BehyHY crydajeBa OHe MOIVIE ¥ IIPeMAlINTIA.

Y mpusor oBakBOM CUCTEMY UJie Bullle apryMeHara. Kao npso, cTpuk-
THUM IIpONNCUBambeM 6poja 60moBa 3a jefHy IOBpeNy, MOIJIO OM ce mecu-
T Ja ce GpOpMaTHO MCTH, &Iy CYLITUHCKU PA3TNIUTY CIIY4ajeBU IOABENY
IIOJl MICTOBETHY HOPMY, a JIMIA KOja 3aC/Ty>Kyjy PasIM4IUTy BUCUHY HaKaH[E
no6ujy ucty. OBO CBaKako Huje y CKJIafy ca Ha4e/lIoM IIPaBUYHOCTH, HITABU-
e — HerpaBe#HO je. OBO ce jacHO Buay y crneneheM npumepy: y ciydajy na
je KaXMIpCT /leBe pykKe u3rybmo mpodecroHamHy Bo3ad, HAKHA/IA CUTYPHO
He 6u Tpebaso fa Oyje ycTe BUCHHE KA0 Y CIy4ajy Kajia ce MCTO JOTOAM 4y-
BEHOM IMjaHUCTU. VIako HeMaTepujajHa IITETa YeCTO M3Muue 00jeKTUBHOj
HPOLIEHN U He MOCTOjI , TPXKUIITE AyIIeBHUX 600Ba Koje 6u MOITIO #a MX
bUHAHCHjCKY MICKaXKe, CMAaTPaMo [ je 4ak U U3 00jeKTMBHUX pasjiora jacHO
ma he nujanncTa Tpretu Behe nymesHe 60moBe 360r ry6urka npcra. Hanme,
OH HMje n3rybmo camo npcT, Beh je BepoBaTHO Ja je merosa Kapujepa, Koja
MY je MOXXJia 3Ha4YM/Ia BUILE Off XMBOTA, 3aBpIlEHa.

HapaBHo, mpuimkoM oreHe KOMMKO 60710Ba 611 Y KOHKPETHOM CIy4ajy
nuue fobuno, cynuja 61 Mopao y 0631p a y3Me U pyre OKOTHOCTH CIy4aja,
Kao IITO je XMBOTHA 06 omteheHor n ci1.

Kpurepujymuma 6u Baspaino, exempli causa, mpommcati Koje Cy TO
OKOJTHOCTH Ha Koje cyauje Tpeba fa mase.

OBo cMaTpaMo 60/BYMIM pellermeM Of KPYTOT IPONUCHBamkha OKOTHO-
CTU Ha Koje Cyn masu ex officio, jep je XMBOT MHOTO ,IHBEHTMBHMjU  Of
HajMallITOBUTHjMX IIPaBHNUKA U 3aKOHOZaBalja. 3aTo He OM Tpebano Texu-
TU Jia Ta LIeJIOT ,3TYPaMo“ y OKBMpe HEKOT HOPMAaTUMBHOT aKTa, jep TO MOXe
OMTM IITETHO 3a MPABUYHOCT, KAO OCHOBHM LIWJb CyUjcKe QyHKImje.

OBako mpomycaHe OKOTHOCTM He OM OrpaHmdaBajie CyJ IPUINKOM
IOHOIIea OIIyKa, amu 61 My II0Ka3ajie y KOM CMepy je 3aKOHOJaBal] >Keleo
ma ce kpehe.

[Ipennoxxmmu 6ucmo pa Kpurepujymm xoHcakpupajy cinenehe Bumose
HeMaTepyjaaHe HITeTe:

1) duswuku 6011;

2) pyuieBHU 6071

3) crpax.

33 Ilpmmepa paay, ry6MTaK KaXXUIIPCTa JIeBe PyKe — PacloH 60omoBa Koju 61 oBa MOBpHa
»HOCHWIa“ Morao 6u na 6yme 5-21.

168



9-12/2009. Jauko Oposuh (ctp. 150-172)

a) Quszuuxku 6on

[Ipunukom oppebuBama Kputepujyma 3a HakHafy KOX OBOT BMAA
HeMaTepujajIHe LITeTe, Haj3HA4YajHUjy YIOTY MMau 61 BeIlTaly MeAUITHCKe
CTpyKe — XUPYP3M, ICUXUjATPH, AedeKTOmo3u ami 1 ncuxonosu. OHoO wto 6u
6o 3ajjaTak MpaBHMKA je KacHMja CUCTeMaTu3auuja u yooaudaBame I1CTe
ca moBpefiamMa 1 60f0BMMa KOjy Oy HampaBwIM MeguuyHapu. Tpeba Hamo-
MEHYTH, a 01 jako OMTHO OO KOf HOpMMparma OBOT BUfIa HeMaTepujajiHe
HITeTe, HOCeOHY MKy CKPeHYTH Ha CyOjekTuBHM ocehaj 1 eBeHTyaHe 110-
cinepnue pusnakux 6070Ba Ha PasIMYNTA JIALIA.

Hexu mpyru Buj mrete Kao mociepuia Gpuandkux 60/1oBa, Kao HIP.
HeKe XpOHNMYHe 00/ecTy WIM IPOMemeHa CTama CBeCTH, Tpebamo 6u faa
II0CTOje HAIlOpes0 ca OBUM BIIOM HaKHafie Kao MocebHMM. [Ipyrum pednma,
TY TEXM, pe3ynTupajyhyu ocHOBM HakHazie He 6u Tpebaso ma anocp6yjy u-
3uuKe 060/0OBe Kao IocebaH OCHOB HaKHaJe HeMaTepujajHe IITeTe.

6) [ywesHu 6on

CMaTpaMo Jja TIoZi OBOM BPCTOM HeMaTepujajaHe IITeTe Tpeba Harpa-
BUTY HEKOJIMKO IIO/IBUJIOBA:

— YMameme KMBOTHE AKTHBHOCTH H HEyYeCTBOBAILY Yy JPYHITBCHOM
JKUBOTY Kao 10 Taaa

OBaj By 3a Koju O6u jmIie MOITIO Aa foOMje HaKHa/y HeMaTepyjaaHe
mTeTe 06yXBaTa0 OM CBAKO CMambere MOTYNHOCTH y4ecTBOBama y IpyIITBe-
HOM >XMBOTY, Ka0 J CMamelbe CBAaKOT 00MMa )KMBOTHE aKTUBHOCTH, KA0 HIIP.
CeKcyanHe, cropTcke u cl1. OBa HakHafla OHOCWIA OM ce M Ha CUTyalujy
Kajla CMamee OJHOCHO OTpaHMYeHe jOIl HMje HACTYNMIO, a/li jeé U3BECHO
na he mo penoBHOM TOKy cTBapu mohu o Tora mohu.

M y oBoMm cny4ajy mocrojao 6m oppebena ckama 6omoBa Koje
IOjef{HAL, MOXKe TOOUTH, Y 3aBUCHOCTH Off CTEIleHa CMaberhba aKTUBHOCTHI
¥ Yy4eCTBOBAMa y APYIITBEHOM KMBOTY Ka0 ¥ Off OKOTTHOCTY CaMoOT CITyd4aja.
OmHo Ha 1Ta 61 CBaKako Tpebano Aa ce 06paTy Makia jecTe XMBOTHA 100,
3aHMMame, OpadyHO, MOPOAMYHO ¥ COLMjalHO CTame omTeheHOr, kao u
IeroBa CIICOOHOCT Ha mpuarohaBarme HOBOHACTAINM YCTIOBMMA.

— Hapyxenoct

BopmoBu koju 6u ce mobujanmu KOX OBOr BMAA HeMaTepujaHe LITe-
Te oppebuBanu 61 ce Kako Ha OCHOBY 00jeKTMBHOT KPUTepPUjyMa, Tj. Kako
npyru npumehyjy Hapy>keHOCT, aim 61 1 cybjekTuBHO ocehame omreheHor
nMario 3Havaja. Hanme, mopep ocehama mymeBHux 6omoBa 360r Tora Kako ra
Apyru Bufe, 3a omreheHor 1 3a mera caMOM HAapy>KEeHOCT MOXKe fla 13a30Be
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pasnumunTe ncuxmike Terobe. V3 tor pasmora npuiankom oxapehuBarma 6010-
Ba HApOYNMTO Ce MOpa BOAUTU padyHa fia Cy U CyOjeKTMBHU M 00jeKTUBHU
KPUTEpUjyMI y3eTU Y 003up.

[Topen HaBeneHUX, Tpebao 61 y3eTn y 0631Up U >KUBOTHY 100, IICH-
XOJIOIIKO CTale ¥ HoceOHO 3aHMMame oureheHor. Kop saHmMama, Tpeba
CTPOrO BOAMTY padyyHa O TOMe KOMMKO he Hapy)XeHOCT yTHLATU Ha pajHy
criocobHoCT omreheHor.

— CMpT 6JHCKOT CPOIHNKA

CMarpaMo [a HakHajy 3a [ylleBHe 60m0oBe 300T CMPTM CPOJHMKA
takobe Tpeba ypemuru mo cucreMy 60OBHMX CKaaa. Y OBOM CIy4ajy cMa-
TpaMmo Jja 6u oHe Tpebano fa 6yny dukcHe, Tj. ma 6yay yTBpheHu HajBuIIM
M3HOCK 6070Ba KOju ce MOTy IOOMTH.

Kako je 300 oppemmo Kpyr nmia Koju MMajy IpaBO Ha OBY BPCTY
HaKHajle, caMoO OMCMO HarmacwiuM fia O¥ OBy HaKHaly MOIIM ja HoOujy
U popuTe/bU HepobheHOr fleTeTa — HAaKHafla 3a HeMaTepMjalHy LITeTy 360r
U3ry6/peHOr I10/a.

[Tpumkom oppebhnBama 6poja 600Ba, MOpa ce HAPYUUTO BOJUTH pa-
4yHa 0 O/MMCKOCTM U Toce6uM Besama uaMelhy ympror u omreheHor, kako o
coumjaanm,>* Tako u eMoTuBHUM. KaKo ce HAKHATIOM HeMaTepujaHe TITe-
T€ TEXXV IPUYITUTN omTeheHOM HeKO 3a/J0BO/bCTBO KAaKO OM OH CBOje MeH-
TaJHO CTabe IIOIIPaBMO, CMaTPaMO Jia je jaKo OMTHO O OBOM CETMEHTY BOJM-
TV padyyHa, Tj. UMaTy y BUAY ITOoCceOHe Be3e U ,3Ha4aj" ympior 3a omreheHo
nmie.

— Tekak HHBATUIUTET OJHCKOT CPOIHMKA

VHBamuanTeT GMIMCKOr CPOFHMKA HPEICTaB/ba YeCTO U3BOP BEJIMKe
KOIMYMHe CTpeca ¥ AyLIeBHUX 607I0Ba 3a omTeheHor. Y HeknM curyanyjama
OH MO>Ke MIMATH jaKO JIOLIIe Pe3y/TaTe Kako Ha pajHy crioco6HoCT ourrehenor,
TaKO U Ha IerOBO MEHTA/THO 3[PaBJbe.

W y oBoM ciy4ajy 6u 60moBHa cKala 61Ia orpaHuYeHa Ha HeKu 6poj
6onoBa, a IPUIMKOM HOfe/bNBama 6poja 6ogoBa Takobhe 6u ce moce6HO BO-
AWIO padyHa O ,IIOCeOHMM Be3aMa‘, amu U obaBe3aMa Koje MHBAJIUAUTET
O/1MCKOT CPOIHMKA CTBapa 3a omuTeheHor.

6) Cipax

[Tpunukom onpebuBama HakHaje 3e IPETIVbEHM CTPAX, MOpa ce Ha-
NpaBUTU Pa3NMKa fla /iU je CTPax MpeTI/beH IPUIMKOM OCUTYPAHOTr CTydaja
OCTaBMO TIOC/IEANIIe Ha oIITeheHOM /MMIly MM mak TO HMje Cy4daj. YKOIMKO

34 [la nmu je yMp/mu y HOTIYHOCTM WV JeMVIMUYHO M3p)KaBao omTeheHOT; ja /1 Tra je Ha
APYTH Ha4MH IIOMArao WY My Ha HeK) JPYTY HauMH 610 IOfpIIKa.
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je y muTamy IpBa CUTyalluja, Tj. CTpax je ociiasuo wipajHuje focneguye Ha
omTeheHOM U TO je KIMHWYKM JOKYMEHTOBAaHO, CMaTpaMo Jia He 61 Tpebano
Zia IOCTOju orpaHKMYerse 3a 6poj 6omoBa Koju ce fopesbyje ourreheHoM. AKo
CTpax Huje ociliasuo wpajHuje iocneguye Ha omteheHoM, oHfla 61 Tpebano
YTBpAUTHU OTpaHMyYerse 6poja 6070Ba Koje II0 0BOM OCHOBY omITeheHr Moe
ma pobuje.

Y onenn Komko 6op0Ba omreheHOM JOfeNTH, MOpa ce BOLUTHU pa-
YyHa O TPajalby U MHTEH3UTETY CTPpaxa Koju je IIPeTpIIeo, 3 HAPOUNUTO O CBUM
eBEeHTYa/THUM IOC/IefyIlaMa TOT CTpaxa, KaKo GM3MYKUM VMM TICHXOCOMAT-
CKUM, TAaKO ¥ O ICUXUYKIM.

VI ¥mecro 3aKk/pyyKka

W3 n3sHeTHX nmogaraka MOXXeMO BUJETH /1A je OCUTYParbe Off ay TOOATrO-
BOPHOCTH jOII yBEK jefiHa Off CTaBKM ca HajBehuM 6pojeM 3aK/by4eHMX ITOTIHN-
ca y Cp6uju. Iberoa 06aBe3HOCT cama 110 ceOu TOBOPY O HETOBOM 3HAUajy.
BaxnocT ;06por HopMupama 0Be 00/1acTH je Off BULIECTPYKOT 3Ha4aja, Kako
360r orpoMHoOr ydyenrha Ha TPXXUIITY OCUTYpama, Tako 1 36or Behe 6e36en-
HOCTU y4YecHMKa y caobpahajy.

Kako je samrmra KOpPMCHMKA OCHIypama U YOIINTE KOPUCHMKA
brHaHCHjCKUX yCTyTa jejaH of HajouTHUjux 3afaraka HBC, HopmanHo je ma
je oHa Oumia jemaH of OMTHMX yYeCHMKA y IPOLeCy IpUIpeMe U TOHOIIeHa
3akoHa 0 00aBe3HOM ocurypamy y caobpahajy. OBUM 3aKOHOM ce OUTHO
no6ospuraBa ypeheHoOCT U YKyIIHO CTame Yy eTaTHOCTY OCUTypama, Hapo-
49UTO ayToOCurypama. Vmak, cMaTpaMo [ja y HbeMy IIOCTOjU HEKOJMKO He-
JocTaTaka Koju Cy HajBepOBaTHUje yTHI[Aj OcUrypaBajyhux fgpyuiraBa, amn
U HecaBpllIeHe IpaBHe TexHuke. O oBoMe je OMIO peuMm Ha MOYETKY pajia,
e cy HaBefeHy u npuMepu. OBM HeoCTalM PE3YATUPAIN CY Y/la/baBaheM
CBpXe OBOT 3aKOHa Of] H-eTroBe IPBOOMTHE KPMUIATUIle — 3aIITUTa KOPMCHMKA
ocuryparba.

Munvbema cMO Ia je 3aKOH, MIIAK, J106pa BECT KaKO 3a TPXKULITE
OCHUTypama, TAKO U 3a KOPYCHIKE ayToocurypama. Iberosom ogrosapajyhom
IpUMEHOM M eBEHTYalTHMM H3MeHaMa, MOXKe Ce y MHOTOMe IT000/bIIaTy
T0JI0KAj OCUTYpaHMKa, anu U 6UTHO cMamuTy onrtepeheHocT cymoBa mpes-
MeTMMa HaKHaJle HeMaTepujaiHe HITEeTe.

JemaH of HajOMTHMjUX CerMeHaTa Kajla je IpUMeHa OBOI 3aKOHA Y
NNUTaby jecTe JOHOILIEHhe aKTa O KPUTepMjyMMMa M HauMHy yTBphuBama
HeMaTepujanHe mwreTte. JJoOpoM HOPMaTUBOM, MHOTY M3HETH HEZOCTAIM 3a-
KOHa MOITIM 61 6MTY y 3HATHOj Mepy yO/Ia)KeH!, a HEKU ¥ OTK/IOHeHN.

Y pany cMo fanu mperies HeKOMMKO MOTyh1X HauMH perynmcama OBor
IITama, Tj. HEKOIMKO BPCTA aKaTa O HAYMHY ofpehuBama u kpurepujymuma

171



CTYOEHTCKNM PAIOBUA IIpaBo u npuBpena

3a HaKHaJy HeMaTepujajHe LITeTe KOJ OCUTypama Of ayTOOATOBOPHOCTIL.
Ha kpajy cMo u3Henm pasjore 360r yera cMaTrpaMmo ja je MOJEPHU CUCTEM
6070Ba 10 HallleM MUILUbEY HajajleKBaTHUju 1 Hajoobu. Takobe, mamm cmMo
HeKy BPCTY Hal[pTa, OKBMPHUX CMEPHMUIIA 32 TO KaKO OM MOITIM [ia U3ITIEfajy
cpricku Kpurepujymn 3a yrephusare nsHoca HakHajie HeMaTepyjaiHe IITe-
Te. Y OCHOBY OHM CY C/IMYHY YEIIKOM MOJeNy, a/li ca yTUI[ajuMa XPBAaTCKOT
¥l MaKeJJOHCKOT aKTa OBe BPCTe.

Janko ODOVIC
Student of the Faculty of Law University of Belgrade

COMPENSATION OF DAMAGE IN MOTOR THIRD PARTY
LIABILITY (MTPL) INSURANCE WITH PARTICULAR
PREVIEW OF RECOMPENSE OF DAMAGES FOR
NON-PECUNIARY LOSS

Summary

The problem of determination of immaterial damage is here discussed in
connection to the new Act on MTPL Insurance. Apart from the basic informa-
tion about immaterial damage and Motor Third Party Liability, the necessity of
adoption of the framework criteria for the compensation of immaterial damage,
is discussed in this paper as well. Two main reasons for adoption of these crite-
ria should be emphasised: firstly, gross differences in compensations, sentenced
by different courts, for the same immaterial damage — which could be seen as
a violation of a constitutional right to equal protection of rights; and secondly
- the MTPL act, which is mostly harmonised with EU Law. The author uses
comparative approach to this problem and gives the examples of systems and
criteria for immaterial damage compensation from the few countries from the
region and EU.

Key words: motor third party liability insurance, non-pecuniary damage,
criteria.
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IIOPYKE

OCAMHAECTU CYCPET ITIPABHUKA'Y
ITPUBPEIN CPBUJE
(Bpmwauka bama, 13-15. maj 2009. roguHe)

OCAMHAECTW Majcku cycpet npaBHuka y npuspenu Cpouje of-
pxaH y Bpmwauxoj bamu op 13. go 15. maja 2009. roguHe, TpagUIMOHATHOM
MeCTy OKyIl/babha IPaBHMKA, ca TeMoM ,I[IOCJIOBHO ITPABO U EBPOII-
CKE MHTETPAIIMJES, y npucyctBy oko 400 yyecHuka (IpaBHUKA U3 IIPK-
Bpefie, mpaBocyba, ynpase u apyrux opranmsanuja), y3 ydemhe 80 nmogHocn-
nana pedepata n3 3embe, Kao 1 n3 Hemauke, Makenonuje, XpBarcke, LlpHe
Tope n Pemy6mmke Cpricke ycBaja cnenehe

ITIOPYKE

1. Acmmpaunmje Cp6uje 3a wiancTso y EY umajy cBoje CHaXXHO MCTOPMjCKO,
KY/ITYPHO, €KOHOMCKO, IIOIMTUYKO U IIPaBHO yTeMesbemwe. VcTopujcko,
jep Cpbuja kao eBpoIICKa Jjp)KaBa IpUIaja eBPOICKOj HOPOAUIM HApPO-
Ia K0jOj je fana M CHakaH JOIPMHOC Kao Maja 3em/ba. KynTypHo, jep je
VIHTETPaJIHA €0 €BPOIICKE KYITYype ¥ IMBMIn3anyje. EKOHOMCKH, jep joj
je EY najsehu cnopHOTproBuHCKu naptHep. IlommTmyku, kao meo eB-
POIICKOT MOMUTHUYKOT Kopmyca. IIpaBHO, jep mpumaga KOHTMHEHTAIHO]
IIKO/IM IIpaBa 3aCHOBAHOj Ha pelleNLMjy PMMCKOT IIpaBa M INTO je Kao
YeTBpTa €BPOIICKa 3eM/ba M3Hexpuia cBoj Ipabanckm sakoHuk (1844).
OBakBe acmmpanuje aobume Cy caja UM IpPBO IIPaBHO yTeMe/berbe
normucuBameM 1 norsphusamem y HapogHoj ckynmruan Criopasyma o
cTabummsanyju u npupyxusamy ca EY, unme je npeysera npasBHa o6a-
Besa yckimabhyBama CBOI 3aKOHONABCTBa ca 3aKoHomaBcTBoM EY y menmy
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KOMYHUTApHOT IpaBHOr Kopmyca. IlpaBHunu y npuspenu Pemy6muke
Cpb6uje, mako He Hapounrto cpehHNM 300T HempaBHIYKE TePMUHOJIOTHje
HasMBa CaMOI aKTa, IITO OTBapa NNTalbe Herose IpaBHE IPUPOJE,
MO p>KaBajy OBaKaB IPaBHM IYT U M3paXkaBajy CBOjy CIIPEMHOCT Jja TOM
IyTy IpYy>Xe CBOjy CTPYKOBHY IOMOh.

2. IlpaBuuum y npuspenu Perry6rmuke Cp6uje cy yBepema a je ped 0 orpoM-
HOM IIOCTTy M YKa3yjy Ha 1moTpeby MOMMHAHTHO CTPYKOBHOT IpN/a3a a
He HaIJIallleHO TeXHMYKO-jesndkor. KomynuTapHo naso EY decTo u camo
HIje KOXepPeHTHO 360r Temmkoha Koje mponsiase U3 YMibEHNIIE Jia je ped
0 7IBe y J0OpOj Mepu pasnuyuuTe IpaBHe TPafyliyje, aHITIOCAKCOHCKOj 1
KOHTMHEHTAJIHO], KOje Ce IpeTady Yy jefMHCTBEHE IpaBHE MHCTUTYTE, a
C Jipyre cTpaHe KOMIIPOMNCU KOju ce IIpaBe IPUIMKOM YCBajama IIpo-
nyca takobhe yTudy Ha BUXOB KBAJIUTET. Y3 TO, YECTO je ped O CUCTEMY
perynatuBe Koju yTBpbhyje camo MmMHMManHe CTaHAapfae, a u360p BaH
TOTa OCTaje Ha HalMOHAJTHUM 3aKOHOJABLMMA, HITO aKTyelIN3yje 3Hauaj
momahe mpaBHMYKe CTPYKe, KOja Tpeba Ja IIoKaXke YMEIIHOCT Y Kpearyjn
OPUTVHAIHVX pellerba MU IPaBWIHOM M300py HaIMIOHATHE Pery/IaTuBe
KOja je y CMUCTIY ,JiyXa Hapofia“ ¥ JIOKaJIHe IIpaBHe Ky/IType MOTOJHA 3a
penenuujy (mosajM/pMBame, IPaBHO TPAaHCIUIAHTHPAbe).

3. IlpaBHO TpaHCIUIaHTHpame, Kao IpaBHA II0jaBa, ONYBEK IPUCYTHO Y
IIPaBHOj MCTOPUjM NOCEOHO je JaHac JOOMIO Ha M3Paxkajy y yclIoBMMaA
BEe/IMKIX eKOHOMCKIIX MHTeTpalyja, Kaksa je mpe csera u EY. To je Takobe
IyT VHAVPEKTHE XapMOHNU3alllje IIpaBHe perylaTuBe Koju Tpeba cienn-
T, Bofehy padyHa o JTOKamTHMM CrenyUYHOCTMMA ¥ KYITYPHUM OCO-
6eHoctuMa. Y pOTUBHOM, paBHuLM y npuspenu Cpbuje, yrosopasajy
na he eposmja ayTopurera mpaBa 6uTM HacTaB/beHA U MOjayaHa. bpojHn
cy Beh mpumepn Heycmene ,ciene“ mpaBHe TpaHCIUIaHTauMje OPOjHUX
IPaBHUX MHCTUTYTA, TIpe CBeTa aHIIOCAKCOHCKOT IOPEK/A, Y HalIeM
IpaBHOM CHCTeMy (jefHOTOAMIIELM MAHZIAT yIpaBa aKIMOHAPCKUX
ApYLITaBa, KyMY/JIaTUBHO I7acarbe 3a M300p WIAHOBA yIpaBe, CKYIIIITH-
Ha aKIMOHAPCKOT IPYILITBA II0 HAJIOTY CY/ia, peAyKuyja opnamhema cyza
U jayarbe OB/IaIINema yIpase ¥ CIMYHO).

4. TIpaBuunm y npuspenu Cpbuje ykasyjy Ha moTpeby ompesa y eBUIeHTHO]
IPOMEHN KapaKTepa IIpaBa, II0CeOHO Y MOCIOBHOj cdepy, ¢ 063upom Ha
TO Jla IIMPOKO Kopuihemwe MpaBHUX CTaHAApAa Ka0o METOfla peryaaTuBe
YMeCTO KOHKPETHMX IIpaBUJIa U jadarbe M3BOpa T3B. MEKOT IIPaBa, II0-
CeOHO y YC/IOBMMa eKOHOMCKe Kpu3e He MO)XKe y HAIIUM YC/IOBVMMaA BO-
AUTK jadary HpaBHe curypHocTu. [Toce6HO, Hala Cyfcka Ipakca Huje
ocroco6/peHa fla ce 110 XUTHOM IIOCTYIIKa TpaHchopMmile Of Ipakce
MO3UTHUBM3MA Yy INpaKCy KpeaTuBusMa. VImak, Hamla Cyncka Ipakca U
IpaBHMYKA CTPYKA yOIILITe MOPajy IPUXBAaTUTY YMIHEHNUITY fla CE€ IIPEKO
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cucrema eBpornckux cyposa (Cyn mpasae, Cyn 3a j/pyAcka mpaBa WTH.)
cBe Bulle apupMumille NPUHIVI NpeljeficHaTa U TUMe CYfCKe Ipakce
Kao (opMasHOr M3BOpa IpaBa, IITO Of e 3aXTeBa I0jadyaHy MaXKmby Y
npahermy u Tor U3BOpa IpaBa. Y TOM IOI/Iely HAPOUUTY HOMOhD CYLCKOj
Ipakcu Mopa JaTy M Hallla IpaBHA Hayka, Koja he 3a To 6utu croco6-
Ha CaMo IIOf] IIPETIIOCTaBKOM Jja YHMBEP3UTETU U Jja/be OCTAHY HaydHe
VHCTUTYLMje a He caMO 0Opa3oBHE PajINOHMIIE, a LITO je HEKPUTUYKOM
IPMMEHOM T3B. OOOCKOT IIpolieca y 0OpOj Mepu YTPOXeHO.

5. IlpaBuuum y npuspenu Cpbuje cy yBepema ja XapMOHM3alluja Halle
perynatuBe, IOCEOHO IIOC/IOBHOIPaBHE y HajUIMpeM CMUCTY pedl,
ca perymaruBoM EY Hmje cama cebm cBpxa, Beh MMa CHaXHO eKo-
HOMCKO yTeMe/bemwe, ¢ 003/poM Ha TO jja heMo Tako YYMHUTH 3eM/bY
KOHKYPEHTHIjOM 3a IOBepee MHBECTUTOPA, IITO je IOCeOHO BaXK-
HO y ycmoBuMa eKoHoMcKe kpuse. Ckpehe ce makma 1 Ha HEIOTPeOHO
VICTPYaBame y TOM IOITIEAy UCIpeJ] 3aXTeBaHNUX CTaHAapAa TakBe pe-
Ty/IaTuBe, MOCe6HO Y CTydajeBMMa Kaja 3a TO HeMa HY eKOHOMCKOT HU
IPaBHOT OIpaBJiama, IONYT yBohema OATOBOPHOCTY ApXKaBe WM JIO-
KaJIHe 3aje[fHIIIE 3a ,HeKOHKYPEHTHO MOHAIlIambe .

6. IlpaBHunm y npuspenu Cp6uje 1 oBor ImyTa IIoce6HO yKasyjy Ha 6pojHe
HeJOCTAaTKe CTe4yajHe perylaTuBe U IOpef YeCTUX VHTepBeHIMja 3a-
KOHOfjaBIa. 3amaxyhm ce 3a HasuB HoBor 3akoHa CredyajHU 3aKOH,
yMecTo 3aKOHa O CT€4ajHOM IOCTYIIKY, jep je IpeaMeT perynucama U
MaTepyjaTHOIIPaBHMU U MIPOLIECHOIIPAaBHM, IIOCEOHO Ce yKa3yje Ha IoTpe-
0y ma HoOBa perynaruBa o6e36emy: paBHOIpaBHOCT rpabana y cucremy
nofierie GeCIIaTHUX aKIyja U Y OBOM IIOCTYIIKY, IIPaBHY CUTYPHOCT IIO-
BepIIalia ca M3BPLIHUM MCIIpaBaMa, IpaBHY CUTYPHOCT IOBepMUIaLa ca
o6esbehennM norpaxuBameM, MOryhHOCT mobujama OIIyKa CKYIIITHU-
He [TOBepyIalia CXOAHO pelleyMa 3aKOHa O MPUBPELHNM APYIITBYMA,
jady 3alITUTY IIpaBa MambUHCKUX ITOBEPU/IALIA TI0 BUCHHY IOTPAXKVBabha
Yy OBOM IIOCTYIIKY, jaCHO pasrpaHNyelbe TPOIIKOBA CTEYajHOr MOCTYIIKA
Ofl cTaTyca cTedajHe Mace, ypeheme peopranusamnmje y mnpencredajHoMm
IOCTYIIKY, M3MeHe U JJOIIyHe CTe4YajHOT IIaHa, Kao M OTK/Iamarbe CBUX
VHCTUTYTA KOjI JOBOJIE 1O HEPaBHOIIPaBHOCTY Heobe3behennx mosepu-
JIalla YUIV KOjU 13a3MBajy NPOLIeCHOIIPaBHe HeJOyMUIle KaKo 3a CTaTycC
HOBepuIalja TaKo ¥ 3a CTaTyC CTeYajHOT JY)KHMKA WM CTedajHe Mace.

7. IlpaBunum y npuspenn CpOuje mopBrade BaKHOCT IIOLITOBama IIpa-
BI/Ia 3alITUTE KOHKYpPEHIUje, KOja ce HI y KOM C/Iy4ajy He mospeDyjy
Ap>KaBHOM noMmohm Manmum u cpenmuM npenysehnma, kojy Tpeba moa-
cTuiatu. Y TOM CMMCITY YKa3yjy Ha HeJO3BOJ/bMBE HEJOCTAaTKe, Y OBOM
norneny, Baxeher 3akoHa o 3alITUTM KOHKypeHIHUje, Kao 1 3aKoHa O
OIIIITEM YIIPaBHOM IIOCTYIKY. IIpaBHa CUIypHOCT ¥ B/IaflaBMHA IIpaBa
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UIaK 3aXTeBa Jja ce IPaBo MOLITYje y [eloBatby CBUMX MHCTUTYLIMjE, KAKO
O OHO cayyBaJIO CBOj ayTOpUTET, 6e3 0631pa Ha yBepeme Aa je HoTped-
Ha 030M/bHA peBM3Mja pery/laTuBe 3allTUTe KOHKypeHIuje. Kako 6u ce
yHaIlpefuia CBOjeBpCHAa KOpIIOpaTUBHA KyATYypa 3alITUTe KOHKypeHIuje
OdYeKyje ce /la Ha OBOM IUIaHy, CBAaKO y CBOM JIOMEHY, [ia OfiroBapajyhn
monpuHoc: KoMucuja 3a 3alITUTy KOHKYpeHIMje; IpUBpefHe KOMOpe
U IBUXOBA IPAaHCKAa YAPYXerma, KOja He CMejy CIY>XUTU Kao CTaTyCHU
OKBMP 3a KapTeJlHe CIIOpa3yMe; MeAMju CBOjUM OATOBOPHUM M Ipode-
CMOHATHMM HANNCYMA, KOjU IIPETIOCTAB/bajy OArOBapajyhy cTpyKoBHY
ynyheHocT, Kako He 61 OMIN y CIy>KOM MONMUTUKE VTN HAPYy4MOLa; Cy-
IOBM, CBOjoM edMKacHOUINY 1 3alITUTOM IIpaBa M IIpaBHE CUTYPHOCTH,
KaKo y cB0joj (GOpMU TaKo U y cB0joj cymrrunu. Ha oBoM mrany motpe6-
HO je YYMHNUTY 030V/bHE HAIIOpe Y eAyKaLujy CyAMja, IOC/IOBHE jaBHOCTY
¥ TOCeOHO CIelMjann3anyjy MIaJiUX 3a paji Ha OBUM IIOC/IOBUMA. Y TOM
CMICITy He3a00M/Ia3Ha je M ynora CTPYKOBHUX YApYy>Kema ¥ HUXOBE
MICHje, YMji Ce MHTETPUTET He CMe HapyllaBaTu HeTupameM morpebe
3a jaBHUM paclipaBaMa Ha OBY ¥ Ipyre CTPYKOBHe TeMe, Oe3 dera 6u oHa
U3TyOmIa CMICao TOCTOjamba.

8. IlpaBHMuM Yy mpuBpesyu YyKasyjy nAa y oOmacTu IpuBaTuU3anuje
KOMepLIMjaTHOT CeKTOPA I Jjajbe IOCTOje 6pojHa OTBOpEHA ITPaBHA IIMTakba
(packnp yroBopa o IpUBaTU3aLNjI, OATOBOPHOCT KYIIIa 32 IPOY3POKO-
BaHy IITETy HAKOH PacKyja yroBopa, cpefcTaa obesbebhema ogroBopHo-
CTM KYIIIJa 110 OBOM OCHOBY, CYKI[€CMOHM CIIOpasyMMy M IpMBaTH3aLMja
I CTIMYHO), KOja Cy y 106p0j Mepy IOC/IeiNIIa HeKOMIUIETHE Pery/aTyBe,
HejacHO AedVHMCaHe IpaBHe IMPUPOJE YroBOpa O NPOfaju KaluTaaa u
MMOBVHe (YIpaBHOIIPaBHYU WV I'pal)aHCKOIpaBHM YrOBOPY), IIPELINpPO-
Ke MHTepBeHIMje Bajie MOA3aKOHCKOM peTyIaTUBOM U 4€CTOj CYIpOT-
HOCTH Te peryaTuBe ca 3akoHcKoM. C ipyre cTpaHe, yMecTo popcupama
IpuBaTK3alllje jaBHOT CEeKTOpa M Jja/be IpuBaTHU3alyje GprHaAHCHjCKOT
CEKTOPa, y MocTojehyM eKOHOMCKIM YC/IOBUMA, IITO CBAKaKO HUje eKO-
HOMCKU MHTEPEC, Kao LITO HIje HI EKOHOMCKM MHTEPEC IIOHOBHN y/Ia3aK
ApKaBe y BJIACHUIITBO KOMEPIVja/IHOT CEKTOpa IPeKO pasHux Gpopmu
caHalluje TPMBATHOI CEKTOPA, YMECTO 4era Tpeba IpeaysuMaTy Mepe
Ja/be JEMOHOIONM3alMje M CHaXkKeha KOHKypeHIMje, IITO je CBAaKaKo
€KOHOMCKI MHTepec.

9. IlpaBHuum y mpuBpenyu IOHOBO mofcehajy sakoHomaBlla Ha paHuja
yKas3uBama Ha OpojHe HeJOCTaTKe M IPOTUBPEYHOCTM 3aKOHA O pamy,
KaJl cé pafiy HApOUUTO O MHAMBUYATHUM JbYACKMM IIpaBMMa, KakKo Y
KOHTEKCTy IpMBaTHU3alyjé TaKO M BaH TOra, KOja 3aXTeBajy HajBUILN
CTeIleH 3aKOHCKe U Cy[CKe 3alliTUTe, 33 LITa Cy Y TaKBMM OKOJHOCTH-
Ma HeJl0OBO/bHM M3ITIE[M, Te je IIOTPeOHO HUXOBO yKIamame, Kako 6u ce
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06e3bennna u MHAMBIUAYAIHA IPaBHA CUTYPHOCT U 3aLITUTA CUTYPHOCTHI
KaluTaaa Off HeM3BEeCHOCTH KOje PaiHu CIIOpPOBM HOce ca coboM (1moce6-
HO moTtpeba perynatuBe MoOuHra, ypehemwe craryca saumrture 3amnocie-
HIX Ca aTMIMYHKMM PaJHMUM OZHOCOM, IIpaBa 3aIlOCTIeHNX KOJ| IIPOMeHe
IIOCTIOflaBIia, Pas3Boj ¥ IpUMeHa KofieKca MpOo¢eCHOHANTHOT ¥ eTUYKOT
IIOHAlIakba Y CIMYHO).

IIpaBHMLIM y IpMBpenM IOAB/IAaYe 3HA4aj XapMOHM3alMje IpoIuca u3
o0/acTy MHTeNeKTyaaHe CBOjuHe ca mpaBoM EVY, kao mpemnosHat/buBor
IIPaBHOT OKBMpa 3a cBe MHBecTUTOpe. OBO je moceOHO BaXKHO MMajyhn
y BUAY ¥ UMIEHMIY [a pa3Boj HayKe M TeXHOJOTuje Hocu cBe Behy
OIIACHOCT 3/I0yHOTpeba 1 IOBpefie IpaBa MHTENEKTyaIHe CBOjuHe. VIH-
TelleKTya/lHa CBOj/MHA HMje MOTIYHO 3amTuheHa u He cxBara ce 3HAY3j
IbeHe 3allTUTe, Te je IOTPeOHO Mpeny3eTy CBeoOyXBaTHe Mepe y ILWbY
ycknahuBamwa femoBama CyfoBa, CTPYYHNX 1 YIIPaBHUX OpraHa, Mefuja,
u3faBayva, paKy/nTeTa, OpraHu3anmja ayTopa y Luby JieTOTBOPHIMje MpH-
MeHe 3akoHa. [Toce6HO je BakHa crieliujanu3sanyja 1 egyKamnuja cyauja sa
oBe nocyoBe. IToHOBO ce 3axTeBa popMuparme MOCEOHOT HAIVOHATHOT
CaBera 3a 3alITUTY IIpaBa MHTEJIEKTYa/IHe CBOjIHE, CACTaB/beHOT Off 110-
3HATUX MO eCHOHATHIX CTBapasala U3 CBUX 00/IaCT MHTEIEKTyaTHOT
CTBapaJIallITBa, KOju OM MMao CaBeTOZlaBHY Y/IOTY y 3alIUTU OBUX IIpa-
Ba, Ka0 U YJIOTy Ipefjiarada yHanpehema peryatuBe U Ipakce 3alITUTe
oBIX npasa. V mopecka monutuka Mmopa 6utu y pyHKumju paspoja Hayke,
KY/IType U CTBapanallTBa. ¥ OCHOBY, IPaBHULIM y IPUBpeNU KOHCTATYjY
7l HAIIY TIPOINCH 13 cepe MHTEeNIEKTya/THe CBOj/IHE He 3a0CTajy 3a KOM-
IapaTVBHUM CTaHJjapfiIMa 11 Ha 3a/j0Bo/baBajyhu HaunH ypebyjy samru-
Ty MHBECTUTOpA Y 0BOj 001acTy, amu je moTpebHO yHampebemwe mpakce
IBIXOBe IIpUMeHe, Kako 61 ce mTeTe 360r HeoBmamheHor kopuirhema
VHTEIeKTYa/IHNX Jobapa cBejie Ha pa3yMHY Mepy, ¢ 003MpOM Ha TO Ja ce
0Ba I10jaBa HUTZIE ¥ CBETY HUj€ Y MOTIIYHOCTY UCKOPEHNIIA.

[TpaBHMIIM Y NIpMBpefU ce 3alaXxy 3a Aabe yHampebemwe cucrema mo-
pesa y IM/by MOACTUIIAba 3allOLbaBaba ¥ MHBECTHUPAlba, KA0 U PasBoj
cucteMa QMCKaTHMX CTMMY/IAHCA 33 ONMOPaBaK IPMBpeENie M pasBoj CH-
CTeMa KOPIOPAaTMBHOI MOPECKOr IUIaHupama. [IoTpebHO je 1 036M/BHO
pedopMimcame opecke aiIMMHUCTpanuje 1 Beha TpaHCIIAPEHTHOCT I10-
PECKOT 3aKOHOZIaBCTBA U II0jefHOCTaB/bMBaIbe aMMHICTPUPAaha TOpe-
3UMa, Kako 6u ce, usmehy ocranor, yHanmpemra epMKacCHOCT, CMambuIa
eBasyja Iope3a ¥ KOpyIIMja. YKasyje ce IOCEOHO Ha HeJ03BO/BEHO
YMHO)KaBambe T3B. PeryaaTyBe Koja TO YCTaBHOIIPAaBHO He MOXKe OuTH
(Mumbema MOpecKe afIMUHICTpALMje U CINYHO), a KOoja je Y3 TO 4eCTO U
HeoOjaB/beHa WIN je 00jaB/beHa y TajHUM IJIACHIMMA, Te KOHaYHO O IIO-
Tpebu moceOHe MOpecKe MOUTUKE Y YCIOBUMA eKOHOMCKE Kpu3e.
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12.

13.

14.

[IpaBHUIV y mpuBpenu jour jegHoM cKpehy makmy fja M HoBa Ioce6-
Ha CTAaTyCHa perylaTuBa OaHaka CBOjUM HeaJeKBaTHUM Yypebewem
OfIHOCA Ca OIIITOM peryJaTMBOM aKLUMOHAPCKMX APYIITaBa 3HAYAjHO
U HeJ03BO/BMBO YTPOXKaBa HUXOBY IPaBHY CUTYPHOCT, KaO U CUTYp-
HOCT BMXOBMX aKLMOHapa M KOPMCHUKA yCIyra. 3allakeHa je IlojaBa
HeJOBOJ/bHE 3alLITUTE MAMBMHCKMX aKIVOHApa, MPaBHUX WM (usmd-
KUX /I3, mocebHo HempodecnoHanana. [lorpebHo je moce6Ho mcrahn
3Hauaj MMTama ypebema peryaropHor pusuka u pusuka yckaahenocrtu
IoC/IoBama 6aHaKa ca 3aKOHOM, IIPABUJIVIMA KOje IOHOCH HaJlTIeXHM Pery-
JIATOPHM OPTaH, €BEeHTYa/IHO U NIPABM/INMA IPO(ECUOHATTHUX YAPY Kemba,
yK/by4yjyhu 1 yroBopHM (TpaHCAaKIOHM), IITO je HAPOUUTO U3PAXKEHO
y YC/IOBMMa NIPEKOIPAHMYHOT ITOC/IOBaba 6aHakKa (KoMIIIajaHc GyHKIMja
y 6aHKama). Y TOM CMUCITYy MCTIYe Ceé HAPOYUTO 3HAYaj moceOGHe OfTyKe
HapopHe 6anke Cp6uje kojoM ce ypebyje oa dyHkumja.

Kap je o ocurypasajyhum fpyiTBumMa ped CTaB je IpaBHMKA Y IPUBPEN
Cp6uje fa MHCTUTYT ,,ONIPAaBAaHOCTY OCHUBama" OCUTypaBajyhux gpyu-
TaBa U3 O3UTHBHE perynaTiBe He cMe OuTy cxBaheH Kao JUCKPeLIoHO
osnamthewe HBC 3a maBame 703Boa, 0K je TakBo opyanthewe HBC
KOJl Offy3/Mamba JI03BO/A u3rnefa HecropHo. OTyza, cTaB je fla ympas-
HU CYJ, 300r caMe Ipupoje yupasHe cTBapu u yinore nosunuje HBC y
IPaBHOM CUCTEeMY, He 01 CMeO HM IIOJ KOjUM yC/IOBMMA Jia CaM, CBOjOM
OJUTYKOM M3[jaje JO3BOJIY 3a paji OcUrypasajyheM [pyLITBY, OZHOCHO fia
caM, COIICTBEHOM OJJIYKOM Ofibuja 3axTeB 3a IeHO M3JaBaimbe (Iocrie
HNOHNIINTAaBalkha HE3aKOHUTUX OaHKAapCKMX pellerma y TaKBUM YIIPaB-
HMM cTBapuMa). Hema, HamMe, OCHOBA 3a JVPEKTHO ,,CYACKO" M3aBambe
IpeaMeTHe [03BOJIe, HUTU HENOCPeJHOr ,CYACKOT Ofly3MMama TaKBe
mo3Bore. YKasyje ce, Haj3afl, M Ha MOTpeby pasBoja ceKjypuTusauuje y
ocurypamy (IperBaparme HeMMKBUHE (MHAHCUjCKE aKTUBE Y YTYXKMU-
Be XapTuje Off BPeNHOCTM), Ka0 ¥ Ha 3HA4aj pelllaBama pPery1aTuBOM
OpOjHNUX OTBOPEHNX NMTaba U3 JOMEHa CTedaja U IMKBUAALVje ApyLITa-
Ba 32 OCUTYpambe.

[IpaBHMIIM Y TpUBpEY YIO30paBajy fla Haumm Ipommcy u3 cdepe 3a-
IITUTE IIOTPOIIa4ya He 3aJJ0BOJ/baBajy y IOTIIYHOCT! HAaITIALIEHY IIOTpe-
0y 3a [1eTOTBOPHOM IIPaBHOM 3aLITUTOM y 0BOj obmactu. Ilorporrauko
3aKOHOJ]aBCTBO 61 Tpebano yHampenuty mmajyhut y BUAY JOCTUTHYTHU
CTelleH pa3Boja 3alITUTe IOTPOIIAYa Y YHOPEJHOM IIPaBy U IPAKCH, II0-
ce6HO HOBOj perynarusu EY. Yka3yje ce, unak, na Baxxehn 3axon o o6mm-
TaIIOHVM OJHOCKMMa Cafpy OpojHa pelllerba Koja OAroBapajy 3axTeBa-
HUM CTaHJAPAMMA 3aLITUTE IOTPOLIAYa TaKBe HOBE PeTy/lIaTUBe, O YeMy
je MOTpe6HO BOAMUTH padyHa NPy XapMoHmsanuju peryraruse. OTypa,
HeMa OCHOBA 3a IIOTIIYHO OfIBOjEHO peTyIucame IMOTPOUIAYKMX YTOBO-
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15.

16.

17.

pa, Beh 3a ykmamame BUXOBe peryratuse y nocrojehm mpaBHM OKBMP,
y3 pasym/puBO yrpahyBame CBMX JOCTUTHYTUX CTaHfApfa 3aIUTUTE 13
€BPOIICKOT ITPaBHOT OKBUPA KOje He Ipeno3Haje Bakeha perynarusa.

Perynarusa m3 o6macTy GMHAHCUjCKUX TPXKUIITA, IO OL|EHU IPaBHUKA
y npuspenu Cpbuje, mopa 6utu 3HaTHO yHampebeHa, kako y obmacTu
osnamhema n HezaBucHOCTN Komucuje 3a XxapTuje ofj BpeIHOCTH, TaKO
M y 06/1acTV HeaJleKBaTHMX CaHKIMja 3a II0Bpefie IPpoIuca GMHAHCHjCKOT
Tpxumra (Koje MOpajy OMTM M yIpaBHOIIpaBHe ¥ MMOBMHCKOIIPABHE,
amu U KpuBMYHONpasHe). [Ipy ToMe Mopa ce BORUTM padyyHa O JOCTUT-
HYTUM CTAQHZApAMMA 3alITUTEe MHBECTUTOPA Ha (PMHAHCHjCKOM TPIXKUII-
Ty y perynatusu EY u mpemnopykama IOSC-a, kao u mnpenopydeHoj
Haj60/b0j ayTOHOMHO] IpaKkcu, He 3aHeMapyjyhm creruduaHOCTH JIO-
Ka/JHOT aMOujeHTa M JIOKa/JHe IpaBHe KYIType, Kao ¥ HTOCTUTHYTOT
CTelleHa pa3Boja (UHAHCHjcKOT TpxuiTa. EKOHOMCKa Kpusa, Ioce6HO
Kpu3a GMHAHCHjCKOT TPXKUILTA, 3aXTeBa CHAXKHU)Y PeTyIaLujy 1 ,BuIlIe
KOOP/IMHVMPAHOT VIMIIepaTHBHOT IIpaBa“ y oBoj cdepu, kao u opnanrhema
P€jTMHT areHnyja 1 jefIMHCTBEHNX Ha3OPHMX Tena Ha HuBoy EY u Hanu-
oHaTHMM HuBomMa. Iloce6Ho, y HammM ycnoBuma, Komucuja 3a xapruje
Ofl BPETHOCTY MOPa OCTaT! y IIPaBHOM Vi EKOHOMCKOM CHUCTeMY ca fiedpu-
HJICAHUM He3aBJICHMM CTaTyCOM M CBOjCTBOM IIPABHOT JINIIA Y3 TIOTpeby
jadama KamanuTeTa Moce6HO MHPOPMAIMOHOT).

CseobyxBaTHa pedopma nmponuca (CPII), HajaB/peHa n3 chepe U3BpLIHE
Yl 3aKOHOJIaBHE BJIACTY, MOpa OUTK Y PyHKLUjM HOCTOBHMX IOTpeba u
IpaBHE CUTYPHOCTH, IIpUMepeHa BpeMeHYy M 3aCHOBaHa Ha IIpYMepyMa
Hajbo/be perylraTopHe Ipakce 3eMaba UCTYUX WIM CIMYHMX KalaluTeTa
Yl HMBOA Pa3BUjeHOCTH, KaKo ce He OU IpeTBOpMIa y b IO cebu U 3a
cebe (T3B. IM/BOTHHA TIPOINICA KA0 CMPTHA IIPeCy/a IpaBy, alu TUME, IO
yBepewy npaBHuKa y npuspenu Cpbuje, u ApymITBy U gpKasu!).

[TpaBuuim y npuspenn Cp6uje 3amaxy ce, Hajsaf, 3a jadame CBUX GOpMU
IpaBHe efyKauuje, moce6Ho 13 cBux cpepa npasa EY u cBux nmogrpana
IIOCTIOBHOT IIpaBa Kao IpaHe IIpaBa, pajiil A13amba OIIITET HUBOA IPaBHe
KY/IType, Kao CBOjeBPCHe CyOKy/IType, 4ije obenexxje Mopa OUTH KynTy-
pa IpyMeHe IIpaBa, a He CBOjeBPCHA ,,KY/ITYpa“ M3NUrpaBama 3aKOHA WJIN
Tpa)kera IyTa 3a HEIPUMEHY 3aKOHA. Y TOM KOHTEKCTY, HaI/alllaBa ce 1
noce6Ha morpe6a pasBoja egykanuje U3 06/1acTy KOMIIAHMjCKOT IIpaBa,
pery/1aToOpHOr IpPUBpPEJHOTr IIPaBa, IIpaBa KOPIOPATMBHOI YIpaB/bamba,
CTe4ajHOT IIpaBa, IIpaBa Ipey3uMama, IIpaBa XapTuja o BPeJHOCTH, IIpa-
Ba KOHKypeHLuje, 6ep3aHCKOr IpaBa, IIpaBa TeJIeKOMYHMKaIuja, apou-
TPa)XHOT IIpaBa U IIpaBa aJITEPHATUBHOT pelllaBarba IPUBPENHNX CIIOPO-
Ba, GaHKApCKOT IpaBa, IIpaBa eHepreTHKe, IOPecKOr MpaBa, COLVjaTHOT
npaBa, paBa 06e36ehema, eKOHOMCKe aHajM3e MpaBa, IIpaBa MOCTOBHE
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eTHKe, NIpaBa NOTpolllaya, 3afpy>KHOT NIpaBa, IpaBa peBU3Nje U pauyHoO-
BOZCTBEHOT IIpaBa. YIIPaBo je TO ¥ MPBEHCTBEHA MICHja OBAKBUX CKYIIO-
Ba IIPaBHUKA y IPUBPeM, KOja He cMe OMTHU CITyTaBaHa KpaTkoBupourhy
CaMO3BaHMX U HeoBJalINeHNX BIaCHMKA BpeMeHa U HalIMX CyOMHa.

TIPEJICEHVK YIIPYKEHA
npo¢. np Mupko Bacumesnh

N g
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Ynanak He 61 Tpebasno ga 6yme ny>xu of 16 ctpaHa of 28 penosa ca 66
3HAKOBa y pexy, ofHOCHO 28.800 3HaKOBa, (1)OHT Times New Roman 12.

YraHak Ha CPIICKOM je3MKy Tpeba ma 6yme mucaH hupummmom, ocum
CTPAaHMX pe4yl U pedyy Ha JaTMHCKOM je3UKY, Koje ce MUY JIATUHUIIOM U
Kyp3nBOM (KOCI/IM CJ10BMMa, OOJHOCHO I/ITaTII/IK).

UYnanak Mopa fa Ha IOYETKY Cafip>KU pe3lMe, Ca OCHOBHOM CaJpKu-
HOM M pe3y/nTaTuMa pajia, Kao U K/by4yHe Peult Ha CPIICKOM je3UKY, a Ha Kpajy
Takobe pesuMe 1 K/by4He peuy Ha eHITIECKOM je3auKy. Pesume mMoxe fja mma
HajBuIIe 15 pefoBa, HOK K/byYHUX peun MoKe fa Oyze HajBuILe cefaM.

Hacnos unaHka ce muile Ha CpefVHU, BeIUKMUM ciaoBuMa. Hacmosu
YHyTap WIaHKa MOpajy fa umajy cinenehn ¢popmar.

1) IIpsu Huso Hacnoséa — Ha CpefVHY; HyMepauuja: puMcKu 6poj (HIp.
L, II, III, uTA.); IpBO C/IOBO BENMKO, @ OCTajIa Maja.

2) [pyiu Huéo Hacnosa — ca jeBe CTpaHe; HyMepaluja: apancku 6poj
ca taukoM (Hmp. 1., 2., 3., UTA.); IPBO CIOBO BEIMKO, a OCTana
Masa.

3) Tpehu nueo Hacnoséa — ca jeBe CTpaHe; Kyp3uB (Koca CI0Ba, UTa-
JIMK); HyMepaluja: Majo ClI0BO a30yke ca 3aTBOPEHOM 3arpajioM
(Hmp. a), 6), B), UTA.); IIPBO C/IOBO BEJIMKO, a OCTa/A Maja.

4) Yemmepitiu HUBO HACTO6a4 — Ca JIeBe CTPaHe; HyMepalyja: aparcKu
6poj ca 3arBopeHOM 3arpagoMm (Hmp. 1), 2), 3), UTA.); IPBO CIOBO
BE/IMKO 4 OCTala Masa.
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Ipumep:

I Ilojam
1. TepmunOnIOIrMja
a) Tepmunonoiuja y yiiopegHom apasy

1) Hemauko mpaso

YaHak ce Ipefaje y eleKTPOHCKOM OO/IMKY.

Pepgakuuja 4dacommca 3afp)kaBa IpaBO Jla YIAHAK HPUIATONM
jeNVHCTBEHMM CTaHfapAuMa ypehuBama ¥ INIpaBONMCHUM IpaBUIMMA
CPIICKOT U €HIJIECKOT je3MKa.

ITPABUIA ODUTUPAILA

1. Kibure

a) Kmure ce untupajy Ha cnegehn naunn:

uMe ayTopa, IIpe3uMe ayTopa, HAac/IoB Jiefla HaBefleH Kyp3MBOM, €BEHTY-

a7mHO pemHM 6pOj M3Tama, MeCTO VM3Jama, TOIMHA U3Jama, ckpaheHnia

cTp., 6poj cTpaHe.

IIpumep: Mupko Bacumesnh, Tpiosurcko tipaso, 9. uspame, beorpap,
2006, cTp. 100.
Roy Goode, Commercial Law,
429.

3™ edition, London, 2004, ctp.

6) Kaga ce uutupa kmura Buile ayTopa, HMXOBA MMeHa U IPe3MMeHa ce
pasfBajajy 3ape3oM.
IIpumep: parmma CnujerraeBnh, Cnobopan Crnacuh, Komenitiap 3akona
o ciieuajHom ociiyixy, beorpan, 2006, cTp. 67.
Hubert de Vauplane, Jean-Pierre Bornet, Droit des marchés
financiers, 3° édition, Paris, 2001, ctp. 243.

B) Kmura kojy je Heko nuile IpUpeauIo Kao ypeIHNUK ce LUTUPA TaKO LITO
Ce HaKOH IeTOBOT MIMEHA U IIpe3UMeHa y 3arpajyl HaBOAY O3HAKA ,ypen-
HUK" i ckpahennna ,,yp.“, ofHOCHO oxrosapajyha o3Haka Ha je3uKy Ha
KOM je Kibura o6jaB/beHa.
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r)

1)

a)

6)

IIpumep: Mupko BacupeBnh (ypepHux), Axyuonapcka gpywiiéa, bepse
u axuuje, beorpan, 2006, cTp. 27.
Fidelis Oditah (editor), The Future for the Global Securities Mar-
ket, Oxford, 1996, ctp. 74.
Heinz-Dieter Assmann, Rolf A. Schiitze (Hrsg.), Handbuch des
Kapitalanlagerechts, Miinchen, 1990, ctp. 55.

Kaga ce nmrupa jemna kmura oppebeHor ayropa, Kop IOHOB/BEHOT
LUTHUpalka Ce HaBOIU IPBO CIOBO MMEHAa Ca TauKOM U Ipe3VMe, HAaKOH
yera ce fiofaje ckpaheHuIa Has. geso Kyp3uBoM, IIOTOM CTP. U 6poj cTpa-
He.
IIpumep: M. Bacumesuh, nas. geno, ctp. 102.

R. Goode, Has. geno, cTp. 431.

Kana C€ JUTHpa BUIIE KIbUIa JVICTOT ayTOpa, KOJ IOHOB/bEHOI IMUTMIpakha

ce HaBOfM IIPBO CTIOBO MIMEHA Ca TA4KOM U IIpe3uMe, HAaKOH 4era ce Ha-
BOJM IIYH HAaC/IOB KIbJTIe Kyp3UBOM, IOTOM CTP. 11 OpOj cTpaHe.

IIpumep: H. JoBanosuh, Emucuja spegrocHux aanupa, ctp. 107.

. Unanmm

YnaHum ce untupajy Ha cnegehy Haumh:

MMe ayTopa, IIpe3uMe ayTopa, OTBOPEH) HABOJZHUIIM, Ha3MB WIAHKA, 3a-

TBOPEHV HaBOJHMIY, Ha3MB YacOINca Kyp3UBOM, OpOj 1 TOfIMHA M3/atba,

ckpahennuna ctp., 6poj cTpase.

IIpumep: 3opan Apcuh, ,Ydemrhe y CKyHNIITMHUM aKIMOHApCKOT Apy-
wrBa‘, IIpaso u tpuspega, 6p. 1-4/2005, ctp. 23.

Klaus J. Hopt, ,,Aktionérskreis und Vorstandsneutralitit®, Zeit-
schrift fiir Unternehmens— und Gesellschaftsrecht, Nr. 4/1993,
cTp. 535.

Kaga ce umtupa 4iaHak BMIIE ayTOpa, HIXOBA MMEHA U IIpe3VMeHa ce

pasnBajajy 3apesom.

IIpumep: bouiko >Kmekosuh, Karapuna Bemwosuh, ,Ksamuter xopmo-
PaTMBHOL yIIpaB/baba U TP>KUIITE KOPIIOPaTMBHE KOHTPOJIE Y
ycnosuMa tpansunuje’, Ilpaso u dpuspega, 6p. 1-4/2005, ctp.
43.

Michael C. Jensen, William H. Meckling, ,Theory of the Firm:
Managerial Behavior, Agency Costs and Ownership Stucture®,
Journal of Financial Economics, Vol. 3, 1976, ctp. 307.
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B)

r)

1)

Kama ce murmpa jemaH wraHak ofpebheHor ayTopa, KOJ ITOHOB/BEHOT
LUTHpAalka Ce HAaBOAY IPBO CIOBO MMEHA Ca TAuKOM U IIpe3)Me, HAKOH
Jera ce fopaje ckpaheHmna Has. unanax KypsuBOM, IIOTOM CTP. U Opoj
CTpaHe.

IIpumep: B. Pagosuh, Has. unanak, ctp. 164.

Kapa ce nutypa Bulle YiaHaKa MCTOT ayTOPa, KOJ IIOHOB/bEHOT UTUPaba
Ce HaBOAM NPBO CI0BO MMEHA Ca TAaYKOM M Ipe3VMe, OTBOPEHM HaBOAHU-
V1, IIYH HaC/IOB WIAHKA, 3aTBOPEHV HaBOJHMIIY, IOTOM CTp. 1 6poj cTpa-
He.

IIpumep: B. Pagosuh, ,,Crevajun ucrmatau pefosu’, cTp. 184.

Pan, omHOCHO YmaHak 06jaB/beH Y OKBUPY 300pHMKA paZoBa MM KIBUTE,
KOjy je HeKO IpyTO JINLie IPUPEUIO Kao yPeaHNUK, ce INTUpa Ha cnefehn
Ha4MH:

MMe ayTopa, IIpe3uMe ayTopa, OTBOPEH) HABOJHUIIM, Ha3UB WIAHKA, 3a-
TBOPEHY HaBOJHMIY, O3HAKA ,,V:", IMe YpefHIKa, Ipe3uMe YpefHIKa, Ha-
3uB 300pHMKA PafioBa, OFHOCHO KIbUTe, €BEHTYATHO peqHM OpOj 13aamba,
MeCTO U3[iama, FOfiMHa M3ama, ckpahennuna ,,ctp.”, 6poj cTpaHe.

IIpumep: Hebojiia JoBanosuh, ,OTBapame U 3aTBaparme IPUBPELHUX
npymraBa‘, y: Mupko Bacwmpesuh (ypepumk), Axyuonapcka
gpywiniea, 6epse u akyuje, beorpam, 2006, ctp. 307.

3. IIponucn

a)

6)

[Tpomucu ce uuTMpajy Ha cnegehn HaumH:

IyH Ha3}uB IIPONNCA, OTBOPEHA 3arpajia, IMIACUIO y KOME je IIPOINC

06jaB/beH Kyp3MBOM, OpoOj Ilacuiaa 1 rofgyHa o6jaB/buBama, 3aTBOPEHA

3arpafia, ckpahenna 4., CT., Tad., OFTHOCHO Tap. u 6poj oxpernode.

IIpumep: 3axkon o npuBpenuHuM apyiursuma (Cnyxbenu inacnux PC, 6p.
125/2004), un. 15.

Axo he HaBefieHV 3aKOH IIOHOBO OMTY LIUTHUPAH Y Pajy, IPYINKOM IIPBOT

nUTHpama ce Mocie Opoja rmacwma U ropuHe o6jaB/bUBamba HABOIU

ckpahenniia nogp xojom he ce mpomnuc fape nojap/pUBATH.

IIpumep: 3aKkoH O perucTpanuju NpuBpenHux cybjexara (Crymbenu inac-
Hux PC, 6p. 55/2004 n 61/2005; game y ¢pycHorama: 3PIIC), wi.
3cr 1.
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B)

hi9)

YaH, cTaB U TavyKa [poINca O3Ha4YaBa ce ckpaheHumama 4., CT. ¥ Tad., a
naparpad ckpahenniiom map.
Ipumep: 4n. 24 ct. 1 Tav. 5 win map. 14.

[TpunnKoM IIOHOB/BEHOT LIUTUPaba ofpeheHor mpomca HaBOAY Ce BeroB
IIyH Ha3uB, OGHOCHO CKpaheHMIa yBefjeHa IPWINKOM HPBOT LIUTHPAh,
ckpahenuna 4., ct., Ta4y. win nap. u 6poj oppende.

ITpumep: 3aKOH O MPUBPESHNM APYLITBUMA, L. 7.
3PIIC, 4. 25.

ITponvcy Ha CTpaHOM jesUKy ce IIMTHUPajy Ha ciaefehn Haumh:

IYH Ha3MB IPOINNCA IpeBeleH Ha CPICKM jesVK, FOAMHA 00jaB/blBalba,
OJIHOCHO YCBajaiba, OTBOPEHA 3arpajia, IyH Ha3MB IPOINCA Ha OPUTMHAI-
HOM je3MKy Kyp3MBOM, eBeHTYaTHO cKpaheHnIja oy xojom he ce mpomuc
lla/be II0jaB/bUBATH, 3aTBOPEHA 3arpaja, ckpaheHuma Wi, CT., Tad. Win
nap. u 6poj oxpenbe.
IIpumep: Hemauku Tproauky 3akoHMK u3 1897. rogmue (Handelsgesetz-
buch), map. 29.
o6purancku Kommanmjckm 3akon us 2006. ropyuue (Companies
Act; nampe y ¢pycHorama: CA), 4. 67.

4. issopu ca VInTepHera

a)

6)

3sBopu ca VIHTepHeTa ce uTMpajy Ha crnefehn HaumH:

VIMe M IIpesyMe ayTopa, OMHOCHO OpraHusaluje Koja je IpUIIpeMuIa
TEKCT, Ha3UB TEKCTA, €BEHTYa/HO MeCTO 1 TOfYHA 00jaB/biBamba, O3HAKA
»BOCTYIIHO Ha ajpecu:‘, agpeca VIHTepHeT CTpaHUIle Kyp3UBOM, JaTyM
IPUCTYIA CTPAHUIY, eBeHTyanHo cKpaheHuna ,,cTp.“ u 6poj cTpaHe.
IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, Brussels, 2001, goctymHo
Ha afipecn:
http://ec.europa.eu/internal_market/financial-markets/docs/
clearing/first_giovannini_report_en.pdf, 21.10.2008, ctp. 18.

IIpunukoM IOHOB/BEHOT LUTHMPama U3BOpa ca JVIHTepHeTa HaBomu ce

IIPBO C/IOBO MIMEHA ayTopa Ca Ta4YKOM I IIpe3suMe ayTopa, OGHOCHO Ha3MB

opraHmsanmje Koja je MpuIpeMimia TeKCT, M Ha3UB TEKCTa, a €BEeHTYaTHO

u ckpahennna ,,cTp.“ n 6poj crpaHe.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, ctp. 6.
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