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YTAHIIN

ap bopuc BETOBITh
penosHu npodecop IlpaBHor pakynrera Yuusepsurera y beorpany

Huxona NIINH
capagHuk y Hacrasu IIpaBHor ¢pakynrera YHuBepsurera y beorpamy

KOPAK HAIIPEN, YETVPU KOPAKA HA3A[L:
BPXOBHV KACAIIMOHM CY][ JOIII JEJTHOM
O BAJIYTHOJ K/IIAY3YJ/IN*

Pesume

Hum paga je ceeobyxeailina ananuza upecyge BpxoeHoi kacayuonoi
cyga (BKC) y upegmeiny IIpes. 60/2016 og 27. anpuna 2017. ioguHe, 0 yiosopy
0 kpequitiy ca eanyitinom knaysynom. Kopax naiipeg je jacan ciias BKC ga je
eanymiHa KAAy3yna 3ACHO8AHA HA 3AKOHY, A je ciiioia weHo yiosaparve Oe3-
ycnosHo gouywitieno. IIpeu kopax Hasag je o witio je BKC, ogbayuewu Ha-
n1a3e HuxcecllelleHUX Cygosea ga je upomena Kypca yobuudjeHa tiojasa Ha ge-
BUBHOM TUPHCUUMITLY, TPORYCITUO ga HOHYGU CTaHgApg Kojum Ou ce ouerusao
kapaxiiep upomene Kypca. JIpyiu kopak Hasag je Heogiosapajyha upumena
*  3axBamyjemo Munenu Hopbesnh, Munomy . XKuskosuhy, Mapuju Kapanukinh-Mn-
prh n Hauuny [MomoBuh Ha KOpMCHMM KOMeHTapyuMa u cyrectujama. HapaBHO, HUKO
Ol IbUX HE CHOCU HUKAKBY OITOBOPHOCT 3a €BEHTYa/IHE IIpE€OCTa/I€ TPEIIKE, HUTU
HEMIHOBHO JIe/IN M3HETe BpefHOCHe cyfoBe. CTaBOBM M3HETM Y OBOM pajiy He MOpajy
ma 6yny craBoBu YmpasHor ogbopa UniCredit Bank Cp6uja uuju je Bopuc Berosuh
HE3aBMCAaH 4Y/aH, HUTN Cy yCIIOBH)eHI/I TUM YJIaHCTBOM, 3a KOje OH IIpuMa (bl/IKCHe
IIPVMHAIESKHOCTY, I1a CTOTAa IHETOBA IIpMMakba HE 3aBMCE O MICXOMa IMapHUIia O KOjI/IMa
ce pacipaB/ba y oBoM papy. Takobe, unmennna fa je Bopuc berosuh 61mo xopucHmk
XMUITOTeKapHOT Kpeanta nHaekcupanor y CHF koju je ormmatio He Mopa #a 3Ha4n fja Cy
M3HETY CTAaBOBU MCTOBETHU CTAaBOBMMa OM/IO KOT HpebaH.IH:eI‘ WM Cafiallliber Ty>KHMKa
T€ BPCTE, HUTU HBUXOBUX YAPYXKE€HA, a HU HErOBM pacXoAM HE 3aBUCE Off MCXOHa
IIOMEHYTUX NTapHUIaA.



YIAHLN IIpaBo u npuBpena

3aKOHCKOT peuderba ga ce y Cryuajy eanyitine Knaysyne yiosopHe obasese ysex
uckasyjy y eanyiu ie xnaysyne. Tpehu xopax Hasag je ipumena 3aKoHa o 3a-
wWiiuiiy Gotpowiaia Ha cay4adj y Kome je gywHux upasHo nuue, a cpeqgciiéa
je fiosajmuo 3a puHancuparve ceéoje ocHosHe genamiHociiu. Yemlepiiu Kopax
Hasag je 3axities 3a yiephusarve tiopekna, ClipyKiliype u ycnosa upubasmarea
cpegciiasa koja cy inacupana yiosopom o kpeguitiy. Taxae 3axities Hama yiio-
puwiitie y 3aKoHy, a UUiAa Koja cagpicu yiyiicilieo HuxdcecitieiileHum cygo-
8UMA Cy HejacHa, HoHeKag Wpueujanua, a oHekaq becmucnena. llimasuue,
BKC ce nuje oiipegenuo o wiome koje cy épasHe fiocseguye ogiosopa Ha iia
auitiarea. Pasmotipena iipecyga game ymareyje UpasHy cuiypHocii y obnaciiu
punarcujckol focpegosarva.

Kmyune peuu: yiosop o xpeguitiy, eanyiina knay3yna, dUpomerseHe OKOMHO-
citiu, BpxosHu xacayuoHu cyq, UpasHa cutypHocii.

I YBog

[Tpumeny mnucTuTyTa rebus sic stantibus Ha yroBope 0 KpeguTy ca Ba-
JIyTHOM KJay3ynoM y gomahoj mpaBHOj mpakcy obenexxmne cy 6pojHe aka-
leMCKe M CTpy4YHe pacrpase, 00jaB/beHN pajjoBU U OfpyKaHy CEMMHAPH, Kao
U TIOjeIMHAYHM MEIVjCK HACTYIIN U M3jaBe MCTAaKHYTUX IIPAaBHUKA, IPETeX-
HO Cymuja, Ha Ty TeMy.” YIIOpelo ¢ TMM, y CY/ICKOj TIPaKCH ce, MOX/Ia Kao
pesy/ITaT TUX pacIpaBa, MOXKe younuTH ofpeheHy momak y morieny nmomMarma
Ba/lyTHe Kiaysyne. MehyTum, nucroppemeHo f1onasu o MCKasuBama HOBUX
IuieMa M OTBaparha HOBMX IMTamba KOja Ce€ OIHOCE Ha NPUMEHY MHCTUTY-
Ta IPOMEHEHNX OKOMHOCTU Ha YrOBOp O KpeJuUTy ca BalyTHOM K/ay3y-
noMm. HajHoBuju cny4aj y xome je mouuro o oppeheHux momaka, anm u o
OTBapama HOBUX IpaBHUX IMTama jecTe INpecyfa BpxoBHoOr KacauyoHOr
cyna Penry6rmuke Cp6uje (y gamem texcty: BKC) IIpes. 60/2016 ox 27. anpu-
na 2017. roguHe, Koja ce OHOCK Ha YTOBOP O KPEIUTYy ca BaTyTHOM Kay-
3ynoM 3akbydeH 2007. ropuHe nsMehy my’kHMKa, mpaBHOT /i@ (IpyHmITBO
C OrpaHMYeHOM oAroBopHolhy), 1 moBepuolia, 6aHke Koja je aKIMOHAPCKO
APYLITBO U IOJ/IeXe IOCeOHOj KOHTPOIM IIOCIOBama Kojy cruposopyu Ha-

1  3HayajaH JONPMHOC aKafleMCKMM M CTPYYHMM paclipaBaMa y Be3}M Ca BalyTHOM
K/Iay3yZIoM M IPOMEHEHMM OKOMHOCTMMA fHamu cy ydecHuuy OmmiTer ceMmHapa Ha
ITpaBHOM (axynreTy YHuBepsutera y beorpapgy, 6. neembpa 2016. rogune, usnaxyhn
Ha TeMy ,,Ba/lyTHa K/1ay3ysa y yroBopy o KpeauTy , Kao U y4eCHUIV OKPYIJIOT CTOMIA KOjI
je opraHmsoBaH y okBupy KomaoHmuuke IKose IpUpORHOT IpaBa, 14. u 15. fenembpa
2016. ropuHe, Ha TeMy ,,BaHKapCKyu KpenuTH ¥ IIPOMeIbeHe OKOTHOCTH .

2 Bupetn: ,,CyncTBo Mopa fia pelmy KpefuTe y ‘MIBajlapuuma’,, Ionuiiuka, 9. okrobap
2016; ,,Yckopo npBe opyke BpxoBHor cyma o mBajiapuuma’, Ioruitiuka, 18. Mapt 2017.
Pasrosope Boguna J. AHTe/b.
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ponua 6anka Cp6uje (y mamem tekcry: HBC).> Yrosop je sakmyden pamm
npubaBbarkba GUHAHCUjCKUX CPeICTaBa 3a U3TPafilby CTaMOEHO-IIOCTIOBHOT
ob6jexTa HaMeHEHOT TPXKUIITY ¥ u3prunto je npensubao CHF xao BamyTy
obasese 1 RSD kao Banyry ucnmare.* Mehytum, y nepuony usmeby 2007. u
2016. roguHe mouuio je mo 3HaTHOT yBehamwa Kypca CHF y ognocy Ha RSD,
4yMe je JYXHMK 00pasyioxkyo CBOj TY>KOeH! 3aXTeB, KOjUM je Off Cya Tpa-
KMO Jja Ce YCTaHOBY HUIITaBOCT OAPenOU yroBopa Koje ce OffHOCe Ha BajyT-
HY KJIay3y/ly WIN, €BeHTYa/IHO, [ja Ce IPeAMeTHM YTOBOP pPacKuHe CYICKIM
IyTeM IPUMEHOM MHCTUTYTa pOMemeHnX oKomHocTu. Leo cnyuaj mogaTHO
KOMIUIVKYje HeCIIOpHa YMIbeHMIA [ja je MY>KHUK I1a0 y JIOLbY IBe TOUHEe
Ipe NOHOIIeHha TYy>KOEHOT 3aXTeBa 3a yTBphUBame HUIITAaBOCTU YTOBOPHUX
ofipen6M WM 3a PACcKIUJ, yroBOpa YC/Iel IIPOMEeHEeHNX OKOMHOCTH, Kao 1 Ja
je Tpe HOHOILIema CyACKe OTyKe O TY)XOeHUM 3axTeBMMa (ITaBHOM U €BeH-
TyaJIHOM) IIOBepM/Iall, y CKJIaJy ca 3aKOHOM, jefHOCTPAHO PACKMHYO IIpel-
METHM YTOBOP 300T HEMCIYHhema.

IInm je oBor pasa cBeobyxBaTHa aHamm3a mpecye BKC y npenmery
IIpes. 60/2016. Ta ananusa je ycMepeHa Ha: (1) oCHOBHe IOMakKe U OCHOBHA
(HOBa) MpaBHa MNUTama KOja Cy OBOM IIPECYIOM OTBOPeHa; (2) M3HeceHe CTa-
BOBE KOjU Ce OJJHOCe Ha IPUMeHY MHCTUTYTA rebus sic stantibus Ha yroBope
0 KpeMTy ca BalyTHOM KJIay3y/noM, (3) myTama Koja ce MOTy IPUMETHUTH Y
opnykama BKC y cmy4ajeBuma cypckor packmpama yroBopa o KpefuTy ca
BaJ[yTHOM KJIay3yJIOM, (4) mMTama o KojiMa Tek Tpeba fia ce pacHpas/ba U ¥
Be3! ca KOjUM CY[JOBM TeK Tpeba Jja 3ay3My jefIHCTBEHM CTaB, (5) eKOHOMCKe
HOCTIefVILIe OBe Ipecyfie M AOCalallb/X MOCTYIama cyfoBa y Cpbuju. Yrao
IIOCMaTpama je MPaBHOEKOHOMCKM — TaKaB IPUCTYII IIOfpa3yMeBa aHAIN3Y
npecyze BKC y cny4ajy Ilpes. 60/2016, ka0 1 aHanu3y APYTUX pelleBaHTHUX
omnyka n3 somahe cypcke mpakce. IIparehm nmoruky cyackor omrydmBama
u obpasmarama y npenmety IIpes. 60/2016, y pany he moce6bHo 6utu pas-
MOTpeHa 4YeTupy nurtama: (1) HO3BO/BEHOCT yroBapama BalyTHe KiIay3y-
e MIPUIMKOM 3aK/bydera yroBopa O KpeMUTy M YTHUIIAj BaayTe M3BOpa U
IJIacMaHa IOBepyolia Ha IpaBHA /IejCTBA YTOBOpPA O KPEAUTY Ca BalyTHOM
KIay3ynom; (2) IpuMeHa MHCTUTYTa IIPOMEHEHNX OKOMTHOCTY Y YCIOBMMA
IIpoMeHe Kypca ,BamyTe obaBese“ y OJHOCY Ha KypC ,BalyTe MCIUIATe", a
CBé TO HAKOH 3aK/byYeHa YyroBOPa O KPEAUTY ca BaMyTHOM Kiay3ynowm; (3)
IpaBO JY)KHMKA Jla Ce M030Be Ha MHCTUTYT IMPOMEHEHUX OKOTHOCTY Ha-
KOH TIafia y JIOIEbY, II0CeOHO HAKOH IITO je IMpeAMEeTHU YTOBOP O KPemuTy
HOBepuIal] jeTHOCTPAaHO PacKMHYO 300T HeMclymema 1 (4) MmoryhHocTH 3a

3 TekcT mpecyfie [OCTYIAH je Ha MHTEpHeT aapecu: http://www.vk.sud.rs/sr, nocnenmu
npucrtyn 4. HoBeM6pa 2017.
4  TepmuHnu ,BanyTta obaBese“ u ,BanyTa UCIIaTe  yIOTpeO/bEeHN Cy Y CMUCTY WiaHa 2 3a-

KOHa 0 JIeBU3HOM HocnoBamwy Penybmike Cpbuje, Cr. inacnux PC, 6p. 62/2006, 31/2011,
119/2012 n 139/2014.
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IIpUMERY 3aKoHa O 3AIITUTU noTpouna4a IpuwiIinkKoMm 3akK/byde€iba yroBopa
O KPeUTy ca BalyTHOM K/Iay3ynoM usMmeDy nmpaBHux mmia. Y 3akbydHuM
pasMaTpamuMa pajia, Ha OCHOBY CIIpOBefleHE IIPaBHOCKOHOMCKe aHause,
nsuehe ce 3aK/by4dll O CIOPHUMM IIpaBHUM IHUTambUMa KOja C€ OJHOCE Ha
yroBope o KpeauTy ca BaJyTHOM Kiay3ynom, umajyhu y Bupy 6ymyhnoct
OBMX YrOBOpa, KaKO OHUX Koju Cy Beh 3ak/bydeHu, Tako U OHUX Koju he To
TEK 6I/ITI/I, Kao n o MOI‘th/IM ucxoayMa TuX IIpaBHUX INTaba Yy OBOM CET-
MeHTY (pMHAHCUjCKOT MOCPefoBama, ali U O MOCTeANIaMa TUX JMCXOa Ha
€KOHOMCKIY IIPOCIIEPUTET U IPUBPETHNU PACT.

II To3BO/bEHOCT yroBapamwa BalyTHe KIay3yie

HaxkoHn ycBajama VI3meHa u fjonyHa 3akoHa 0 00/IUTaIIOHNM OZHOCHU-
Ma n3 1993. roguHe, IOCTAJIO je jaCHO Jja Ha4ye/I0 MOHETApHOT HOMUHAIM3Ma
BUIIIe He BaK! 0e3 M3y3eTKa U Ja je JOKTPMHA MOHETApHOT BajOpU3Ma, He
6e3 passiora, yBefieHa Ha Bemka Bpata y jomahu mpasuu cuctem.” Yman 395
300 m3pnunTo fOMyIITa 2 HOBYaHa 0b6aBesa IIacH Ha IUTahame y CTpaHOj
Ba/lyTH U fla Ce IheHa UCIIIaTa 3aXTeBa J nomaheM HOBIY, IpeMa Kypcy Koju
B! Y TPEHYTKY U3BplIema obasese.” Ta MmoryhHocT momaTHO je yTBpbena
U WIaHOM 2 3aKOHa O JIeBU3HOM IIOCTIOBamby, KOji Ipelu3Ho AeduHuIIe Ba-
JIyTHY K/Iay3y/ly Kao: ,[...] yroBapame BpefHOCTI 06aBe3e y IeBr3ama (Basy-
Ta obasese), [...] ¢ TuM wro ce mwrahamwe 1 HamTahuBamwe 10 TMM yroBopuMa
BpuIM y imHAapuMa (BamyTa ucriate).”” Vimak, 4ak HU TakKo jacHa 3aKOHCKa
pelllema HUCY CIIpeYaBasa TBPAHe KaKo yroBapame BalyTHe Kiaysy/e Huje
TOIYIITEHO® WJIU je JOIYIITEHO YC/IOBHO, CaMo y ofgpebeHuM crydajeBuMa,
nok je IlpuBpennn anenmauyonn cyp (y gampeM TekcTy: IIAC) y mocTynky mo
a6y u3 2016. rogure, y npenmery 6 Ik 3826/2015, ynyhuBao Hibkecrerne-
HU CyJI JIa UCTIUTA ,,JONYIITEHOCT yroBapama BanyTHe knaysyne®.!® Crano

5  Bprera Kpyp je ykasuao Ha morpeby yBobema NOKTpUMHE MOHETAPHOI BaJOPU3-
Mma jomr 1978. rogmue, xaza je 300 crymmo Ha npasHy cHary. B. Kpysm, ,,Monerapun
HOMMHANMM3aM U JOKTpuHa BanmopusMa‘, Awanu IIpasnoi gakynitieitia y Beoipagy, 6p.
3-5/1978, 389-405.

6 Bupetu: 3akoH 0 obnuranyonnm ogHocuma, Cr. auciti COPJ, 6p. 29/78, 39/85, 45/89 -
omnyka YCJ u 57/89, Cn. nuciti CPJ, 6p. 31/93 u Cn. nucin CLT, 6p. 1/2003 - YcraBHa
moBesba, YiI. 395.

Bupern: 3011, wn. 2.

C. Ilpawuh, ,,(He)momymreHoct omobpasamwa kpegura y CHF - yroapama BamyTHe
xnaysyne y CHF u jetHOCTpaHOT Mujemama yTOBOPEHOT peXXIMa YIpaB/barba IPOMe-
JBMBOM KaMaTHOM cronioM, Tpausuyuja, 6p. 34, Vol XVII, 2015, 15-38.

9 II. Cnujenryeuh, ,,IIpuMeHa BanyTHe K1aysy/ie U IPOMeH/bYBE KaMaTHe CTOIIE Y YTOBO-
py o xpenuty*, I[IpuspegHu caseilinux, 16/2016, 62-67.

10  Bumre o Tome: b. Berosuh, ,,PeBusnonusam Ha feny: HacTaBak care O BaJyTHOj K/Iay3y-
', I[Ipasnu sxueois, 2017, y mrammm.

10
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je yunnmo n BKC y nmoctynky no pesusuju y npegmery Pes. 321/2016, kana
HJje Ha jacaH M HEJBOCMIC/IEH HA4MH YKa3ao Ha JJO3BO/LEHOCT yroBapamba
BanyTHe Kkmaysyne.!! Y mehyBpemeny, cTpyuHoj jaBHOCTM TpemoueHO je
lla TIMTarbe JO3BO/bEHOCTM yroBaparma BalyTHE KIaysy/le 3allpaBO U Huje
NNTalbe, a Y3 TO je U jaCHO YKa3aHO Ha IIMPOKO PacIpOCTpambeHy 3abmyny o
cBpcu BanmyTHe knaysyne.'? BKC je y mpeamery Ipes. 60/2016, Moxkia 1 MOf
yTHUlajeM HaBeleHMX pafioBa, uutupao wiaH 2 3OJII n koHcTaTOBao fa cy
HIVDKECTEIIeH) CYJOBMU IIPABI/IHO OLEHVJIM Jia HUCY HMINTaBe ofipende yro-
BOpa KOje Cce OJHOCE Ha yroBaparbe BalyTHe K/Iay3yJie I Jia Cy, CXOJHO TOME,
HIDKECTETIeH) CY/IOBY OCHOBAHO OfIOM/IN TJIaBHU TY>KOEHU 3aXTeB TY>KHUKa,
OJIHOCHO H-ETOBY KajI0y II0 peOBHUM IIPAaBHUM JIEKOBUMA.

Tume je HamylITeHa KOHIENIMja YCIOBHE NOIYIUTEHOCTVM BaayTHE
KJIay3yJe Koja ce IojaBUIa y gpyroj nomosuny 2016. roguue y papy cynuje
Oparnme CnujenueBnha y xojuMm ce TBpAM ja je: ,[..] mpumeHa BaayTHe
K/Iay3yJle TIPaBHO JONYIITEeHA CaMo Yy CIy4ajy Kajia je cTBapHO obe3Bpebena
TPXKUIIHA — peajHa BPEMHOCT AVMHAPCKOT M3HOCA KpeluTa y OFHOCY Ha
npumbena cpeactsa“!* Bynyhu ma je xao mpencemuuk Beha cymmja koje je
TOHEJIO OBY NMPeCyAy NOTINCHUK VICTY OHaj ayTOp KOjU je IIpe Mambe Of I0/a
TOJJMHE y CBOjUM TEKCTOBMMA 3aroBapao YCIOBHY JONYIITEHOCT BalyTHe
KJIay3yJe, OBakaB CTaB M3HeT y npecyau BKC Mmoike ce onenuTy kao mo-
BpaTak IIpaBy, Y3 IIOBO/bHE IIPAaBHOEKOHOMCKE IOC/IeANIle, IIPeBaCXOJHO Y
norniefly ysehama npaBHe CUTYpPHOCTY M OTpaHMYaBamba JIejCTBa Haveaa Mo-
HeTapHOI HOMMHA/IN3Ma, a IIpe cBera nMajyhum y Bupy mITeTHe eKOHOMCKe
HOCTIefyIie Koje OM CTPMKTHA NpMMeHa Hadyela MOHETApHOT HOMMHAIN3Ma
MOTIa Jla MMa TIO cicTeM GUHAHCHU]CKOT TIocpenioBama y Cpbuju,' a cammm
TUM U 110 cBe 6yayhe xopucHuke kpenuta. IlltaBuire, y camoj mpecyau Koja
je IpefMeT aHaMM3e C MPaBOM Ce MCTUYe Jia Ce ,IITeTHU e(eKTU IpUMeHe
Hayela MOHETApHOT HOMUHA/IM3Ma YK/Iamajy IpMMeHOM BalyTHe Kaay3ye*
(cTp. 4).

Yynu, mebytum, ga y osoj npecyau BKC cmatpa ,, [...] #a y KOHKpeTHO]
CUTyaIuj)i HICY OlielbeHe (OHOCH Ce Ha HIDKeCTeIeHe CY[joBe — IPUM. ay-
TOpa) OKOIHOCTM Be3aHe 3a MIPOMEHY Kypca IIBajijapckor ¢ppaHka. VMsocra-

11  Pememe BKC moctymnHo je Ha MHTepHeT agpecu: http://www.vk.sud.rs/, nocnenmu npu-
cryn 1. HoBeM6ap 2017.

12 Buperu: b. Berosuh, H. Vimmh, ,ITopekno 3abmyne o cBpcu BamyTHe Kiaysyne®, AHanu
IIpasnoi gaxyniteitia y Beoipagy, ropuna LXV, 6p. 2/2017, 26-42.

13 TIpecyma BKC y nmpenmety IIpes. 60/2016, 4.

14 [. Cnujenyesuh, ctp. 64. llTaBuue, oBum craBoM cyauje Cnujendesnha Hapymasa ce
yaaH 2 3O/II jep ,,AMHAPCKM M3HOC KpeAnTa“ y CIy4ajy BajyTHe Klay3yse He IOCTOju,
6ynyhu ma nuHap Huje BamyTa obaBese, Beh je To cTpaHa BamyTa.

15 Bumre o ¢puHaHCHjcKOM IocpenoBamwy: b. Berosuh, b. Mujarosuh, Qunancujcko tiocpe-
gosawe u tpuspegru pacii, IIJINC un Ipamaruk, beorpan, 2017.
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7a je oIleHa HaBOJa TY>KMOIIA JIa je pacT Kypca JOBEO [0 AyIUIMpamba herose
KpepauTHe 0b6aBe3e IMpeMa TY>KEHOM, Jia je IpeMa KIUTOBOJCTBEHOM CTamby
Ty>XeHOM BpaheH cKOpo Ijeo M3HOC ITaBHULE [...], a je Ty>KeHu obpadyHao
myr nparehn pact BalyTe 1 ja TpaXKu UCIUIATy y BeheM M3HOCY Of OHOT KOju
je Ty>Xulal 110 OCHOBY KpelMTa IIPMMMO ¥ BpaTuO. Y TaKBOj CUTyaLuju
He MOXKe Ce NPUXBATUTU HeoOpasno)KeHa TBPAIbAa HIDKECTENEHNX CY/IoBa
fla je TY>KeHM jeJHOCTPAHO PAacKMHYO YTOBOp yC/e HeM3Bpllema oOaBesa
[...]“ (cTp. 5). Uymm 360r Tora mro y ucroj npecysu BKC jacHo craBma 1o
3Hama /13, CXOJHO 3aKOHCKVM OfipefibaMa, BallyTHa KJIay3y/a IOfpasyMeBa
yroBapame BpefHOCTU obaBese y AeBusama. CTora je MOTIYHO jacHO Aa Cy
HABOAM TY)XXMOIla HeTadyHu, Oyxyhm ma oH cBojy ob6aBe3y mckasyje y muHa-
puMa. JeIHO ce TaKo MO)Ke OOjaCHUTHU IOTpeIlaH CTaB TYXXMOLA ,[..] ma
je pacT Kypca [OBeo 0 AyIUIMpama HberoBe KpenutHe obaBese. Bymyhu
Ia je meroBa yropopHa obaBesa meduHMcaHa y feBu3ama (BanayTa obaBe-
3e), opuM yrosopoMm y CHE meroBa o6aBesa je ocTana 1cTa jep pact Kypca
CHF y ogHocy Ha RSD He yrude Ha yroBopHy o6asesy gedunucany y CHE.
CxopHO TOMe, IOTIYHO je jacHO Jla TY>KI/Iall Huje UCITYHIO CBOjy YTOBOPOM
npenBubeny ob6asesy, ony yrosopeny y CHE u Ty Hema HumiTa fja ce o6pas-
JTake — HOBOJBHO je IPUMEHNTY 3aKOHCKY HeVMHUIIM)Y BaTyTHE KIay3ye aa
O 6110 jacHO fla TBPAE TY)XKMOLIA HUCY yTeMe/beHe Ha UnibeHnIama. Tume
mwto BKC tBpan cynporHo, fa je TBpAma HeoOpasoxKeHa, ma ynyhyje Hu-
KecTelleHe CyloBe Jia YTBPHeE »,IITa ce IeCHIO ca M3BpIIaBameM obaBese 13
YIOBOpa, y KOM je CTelleHy YTOBOP O KPeJUTy M3BPILEH...  IPOTUBPEYM caM
cebM 1 3aKOHCKOj lepMHUIMjM BaTyTHe K/Iay3ysie KOjy je y Ipecyau paHuje
usHeo. OBakBuM cBOjuM mnocTynkoM BKC moppusa mpaBHY CUIYPHOCT,
Oynyhu fja o HUKeCTeIleHNX CyfjoBa 3axTeBa Ja MCINTAjy HaBOJe TY>KMOLA
KOjJi caMM IO cebu TIpeficTaB/bajy MHTEPIIPETAINjy Koja je y IOTIyHOj Cy-
IPOTHOCTH Ca C/IOBOM 33aKOHa.

III IIpomeHa Kypca Kao IpOMemheHa OKOTHOCT

Hajuenrhe pasmarpaHo IuTame y KOHTEKCTY YyroBOpa O KPemuTy ca
BaJIyTHOM KJIay3y/IoM 0e3 CyMmbe ce OfHOCU Ha Kypc BalyTe Koja ce KOpH-
CTH 3a Ty KJIAy3y/ly: Ja JIM IIPOMeHa Kypca BaayTe oOaBe3e MOXe IIPaBHO
a ce KBamuduKyje Kao IpoMereHa OKOMTHOCT Y cMucry wiana 133 300 n
TaKO IIOCTY>KM Kao OCHOB 3a CYACKM packup yroopa? ¥ mpexmmery Ilpes.
60/2016 peu je o kypcy CHE, Ha ocHoBy 4era je BKC xoHcTaTOBao0 fa je: ,,|...]
IOTPeOHO YTBPAUTYU KOMVMKO M3HOCK IMIPOMEHA Kypca M KaKo ce Ta IIpOMeHa
MICKa3yje Y OBHOCY Ha IIPOCeYaH pacT Kypca BajIyTa, fia /M je yTOBOpHa CTpa-
Ha KOja ce [03MBa Ha IIPOMeleHe OKOTHOCTM O1Ia Dy>KHa, OHOCHO Ja Jn
je Morya ImpefBMUIETU TaKaB pacT LIBajIapckor GpaHKa y BpeMe 3aK/byderba
yrosopa o Kpenuty“ (ctp. 5).
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10-12/2017. Bopuc Berosnh, Hukoma Vmnh (ctp. 7-25)

Y oBOM ymyTCTBY OCTajy HejacHe HajMarbe Tpu cTBapu. IIpBo, Huje
jacHO IITa 3HAuYM ,IPOCEYaH PacT Kypca BalTyTa’, Kako ce feduHuIe mpo-
CeK, TO jecT IITa je TO IPOCEYaH pacT, KOje Cy BajlyTe yK/bydeHe y OBaK-
By aHaJIM3Y, IITO 3HAYM y OHOCY Ha KOjy BalIyTy ce yrBpbyje Kypc u, mo-
TOM, UHTEH3UTET Te mpoMeHe. Kypc je, Haume, 1ieHa jeflHe BalyTe MCKa3aHe
y Apyroj m 360r Tora ce yBeK MoOpajy ¢popMupaTu ImapoBU BalyTa Koje ce
IOCMaTpajy. 3aHMM/BMBO IuTame jecte n36op tor mapa? BKC ce He 6aBu
TUM NUTakEeM — IIUTAmbeM Yy OJHOCY Ha KOjy BanyTy ce carnefiaBa Kypc CHF
- Beh ce 3aKJIOHMO 132 HejaCHOT 3aXxTeBa O YTBphUBamY ,IPOCEYHOr pacTa
Kypca BanyTa“. IIpupopHo je ma ce mocmarpa Kypc usmehy BamyTte obaBese,
y osoM cny4ajy CHE u BamyTe ucnnare, y opoM cinydajy RSD. IlpupopHo je
¥ 300T TOra IITO Ce CBY HOBYAHU TOKOBU y 3eM/bU 00aB/bajy Y HAIMOHAITHO]
Bany™y (RSD), mTo 3HauM fja ce y Toj Baly T UCKa3yjy ¥ IIPUXOAU OHMX KOjU
cepBUCHPajy cBoje KpennuTHe obasese. Haxanoct, BKC ce He ompepemyje y
OBOM TIOTTIENTY.

I pyro, jou je Mame jacHO IITa 3HAYM ,,KAKO Ce Ta IPOMeHa MCKasyje“
U KaKaB je CMMCA0 TOT IuTama. IIpoMena ce mckasyje MHIEKCOM WU IIPO-
IIEHTOM - yoOu4ajeH je M omurenpuxBaheH OATrOBOpP €KOHOMCKE CTPYKe.
Crora 3ancra Huje 110cao CyfoBa ja AeVHUIITY Ha4MH MCKa3UBamba IpoMe-
He Kypca, Taj mocao je Beh ofaBHO 06aB/beH ¥ pe3y/iTar ommrenpuxpaheH.
ITocao cynosa, koju BKC ounrnenHo Huje ypanno, jecte fja ce onpefesne Koju
jé Kypc, Y CMUCTy Tapa BajayTa, pelleBaHTaH 3a carjieflaBambe MHTEH3UTeTa
IIpOMeHe.

Tpehe, Huje npy>xeHa HuKaKBa cMepHMLA Kako he ce TO, HA OCHOBY
4era, IPYMEHOM KOra CTaHJapfja YTBPAUTH [ia JIM je CTpaHa Koja ce Io3MBa
Ha ITpoMerbeHe OKOTHOCTY O1Ia Iy»KHa, OJHOCHO JIa JIM je MOITIa IIPefiBU/IeTI
pact xypca CHF y Bpeme 3ak/bydema yropopa o kpeaury. Kako, Ha Koju Ha-
YJH, PasfiBOjUTY OHY IIPOMEHY KOja ce MOIJIa IIpefiBULETH Off OHe Koja Huje?
Y npecynu BKC y npenmery Ilpes. 60/2016 ykasyje ce Ha II0jaBy €HOpPMHe
npomeHe Kypca CHF y ognocy Ha RSD, a 0 eHOpMHOj TPOMEHM y CBOM TeK-
cry mmme u cymuja Crmjerryesuh.'® Ocraje HejacHo, mMebyTum, Ha ocHOBY
Jera ce JIOLIJIO JI0 3aK/by4Ka Jia je IIoCpeai EHOPMHA IIPOMEHA, OJHOCHO KOjI
je KpuTepujyM IpuMeHeH 3a TakBy oueHy. Hapape, us ¢popmynanyje Kojy
cagia ynorpe6paBa BKC nponsnasu ga to mro je mpomMeHa eHOpMHa (ofy-
Ille He 3Ha Ce Ha OCHOBY Yera je TO OlieIbeHO) Huje JOBOJ/BHO Jla OHA He MOXe
OUTY OYeKMBaHa, TAaKO Jja CTBAPY HEMOTPeOHO IIOCTajy jolI CI0XKeHuje.

Y nureparypu je moHyheH cTaHmapy Te BPCTe, IpeMa KOMe OHO IITO ce
Beh oroanIo y mpouutocTyt y OHOM MCTOM BPEMEHCKOM XOPM30HTY KOJIMKa
je pOYHOCT yroBOpa He Moe 6UTH HeodekuBaHo y 6yayhroctn.” Ykommko

16 M. Cnujenyeuh, 65.

17 YmpaBo je oBaj cTaHAaps pykoBoxuo JIpxaBHu caser Pemy6muke ®paniycke (Conseil
d’Etat) na npecynu (cny4aj ,,Chais dArmagnac® on 9. anpuna 1962. rofyHe) #a je momnna-
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je, Ha IpuMep, POYHOCT yroBopa o KpeguTy 30 rofiMHa, OHJA je pelleBaHTHO
KO/IMKa Ce TPOMeHa Kypca moroauaa TokoM 30 ropyuHa Koje Cy IpeTXOnu-
Jle TPEHYTKY 3aK/bydera yroopa. CBaka yroBOpHa CTpaHa Ouia je fy>KHa
fia TIpeBUAM TaKBY IIPOMEHY, Tj. JY>KHA Jja MOTYRHOCT TakBe IpOMeHe y3Me
y 063up.'® OBumM ce mo6uja jacan, o6jexTMBaH M HETBOCMUCIEH CTAaHIAPH
KOjU He CaMo Jla MOXKe JIaKO fla ce IPVMMEeHM Hero yIpaBo 3060r Tora IITO
O merosa mpoMeHa Ouia ex ante IO3HAaTa YTOBOPHUM CTpaHaMa yMamyje
IpaBHY HECUTYPHOCT.

Ho, mMoxpa je jom OuTHUMje youmTu ja IpMMeHa Kiaysyne rebus sic
stantibus MOTKOIaBa caMy CBpXy BajyTHe kiaysyire. Haume, mokasano ce un
osoM npecypnom BKC nmotspbeno je fia je yroBapame BanmyTHe KIaysyie Jio-
HYIITEHO 3aKOHOM, a OBa IIpecyfia yKasyje Ha TO Jja je ’beHa CBpXa yK/Iamarmbe
LLUITeTHNX edekaTa MpYMeHe HaueJla MOHeTapHOT HoMuHanuaMma“. Mehytum,
IIOCTaB/ba Ce INTambe Kako he Ta cBpxa 6MTH OCTBapeHa aKo ce IPOMeHa Kyp-
ca BanmyTe (Ha KOjy yrOBOpHe CTpaHe padyyHajy Yy TPEHYTKy CK/Ialama yroBo-
pa u 360r Yera yroapajy BaJyTHY K/Iay3y/ay) KBamnuKyje Kao MpoMembeHa
OKOHOCT. HipkecTeneny cyfoBu 10 NpaBWIy HONYLITajy MIPOMEHY Kypca,
cMarpajyhn ux yobudajeHuM mnojaBamMa Ha JeBU3HUM TPXKMUIITHMA, IITO 3Ha-
4y f1a Cy Te IpOMeHe, 06e3 003upa Ha IHUXOB MHTEH3UTET, YTOBOPHE CTpa-
He O6ue gyxHe fja ysMmy y o63up. CBe [jo0 mpecyae AmelTanyioHOr Cyfia u3
Hosor Cagma (mpemmet I'x 1781/16 op 1. centembpa 2016. roguue), amena-
IVIOHV CYJOBU CY HOfip>KaBamm oBakas cTaB. [IBe omryke BKC ogbanmie cy
OBaKaB KOH3VUCTEHTAH IIPUCTYII, ali HIDKECTENIeHNM CYHOBMMA HUCY Jaje
cMepHMIle mTa Tpeba Ja ypaje, TO jeCT Aa IPOMEHEe y CBOM [IOTajalllibeM
pasMaTpamy 1 ofTy4rBamy. Kao 1ITO je y mpeTXOfHUM MacycuMa [oKasaHo,
BKC He fjaje HUKaKBe CMepHMIlE HIDKECTEIIEHUM CY[OBYMA 3a OLelhUBAbe U
IIPaBHO KBa/IMUKOBame 3abe/e)KeHe IIPOMeHe Kypca.

Cnepnehe 6uTHO mmTame Ipomsnasu u3 ymyrcrsa koje je BKC pmao
HIDKECTEIIeHVM CYIOBMMa 72 ,,Y TOM KOHTEKCTY (IPOMEHEHNX OKOMTHOCTYU
- IIpUM. ayTopa), MOTPeOHO je pacIpaBUTM Ja M je Jpyra yrOBOPHA CTpa-
Ha — 6aHKa MOIVIa IIPeBUAETY PacT Kypca IBajuapckor ¢ppanka“ (ctp. 6).
OBakBO ymyTCTBO je, MehyTuM, MpeieBaHTHO ca CTAaHOBMUIITA IPOMEHEHNX
oKomHocTH, Oyayhn ma Hujenan wian 300 koju ce 6aBU TUM OKOTHOCTH-
Ma He pasMaTpa fia /i1 je Apyra yrOBOpHa CTpaHa, OHa KOja HMje TpaKuia
packup yropopa, 61aa Jy>kHa, OMHOCHO MOIJIA IIPeIBUMETY TaKBe OKOITHO-
ctu. Ha mpumep, upeneBaHTHO je ca CTAaHOBMIITA cTaBa 2 wiaHa 133 300,

Ba KOja ce IOTO/Ia MOIIa ia Ce IpefBUAn, Oyayhu fa ce McTa TaKBa MOIIaBa JOTOAVIIA
npe 69 ropuHa. VIcTo Tako, IPIMMEHOM YIIPAaBO TOT CTaHAApAA, YIpasu Cyn y IpeHobmy
je mpecynmo (npenmer ,Dame Bosvy“ op 19. jyna 1974. ropuse) fia je MOIVIa Jja ce TIpefi-
BUAY naBuHa, 6yayhu fa ce mcra TakBa IaBMHA JOTOAWIIA IIPe IIOIA BeKa.

18 3a Bume pgera/pa o nonybenom cranmappy Bupern: Bb. Berosmh, ,Banyrtha kmaysyrma:
cBpxa, uneMe u Moryhu ucxopu, Ilpaso u tipuspega, 6p. 10-12/2016, 24-53.
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10-12/2017. Bopuc Berosnh, Hukoma Vmnh (ctp. 7-25)

Oynyhu fa ce Taj wiaH 6aBU MCK/BYYMBO NMUTAkEM I JIU je OHAj KOjU TPaXKu
pacKup yropopa Morao fa NpefiBUM OKOTHOCTM O KojuMa je ped. Hutum y
jeqHoM wiany 300 y freny Koju ce 6aBU IPOMEHEHNM OKOTHOCTIMA He Y3U-
Ma ce y 063up acumeTpuja nHpopmanmja (jerHa yroBopHa CTpaHa 3Hama je
BUIIE Off ApyTe), Wi O6apeM He acMMeTpHja O4eKMBama. 3a CYACKU PacKup
yrosapa 360T IpOMembeHNMX OKOTHOCTH jefiTHO je OMTHO Jja /N je yrOBOpHa
CTpaHa Koja TO Tpaku 611a y 06aBesy fia Te OKOIHOCTH y3Me y 063up. Cro-
ra je oBo ynyrctBo BKC KOHTpanpogyKkTuBHO 1 caMO HENOTpeOHO OfB/Iadn
HIDKeCTeIleHe Cy/ioBe Off K/byYHOT INUTamba: Jja /I je CTPaHa Koja TPaXKy pac-
KIJ| yroBopa 61yIa Ay>KHa fia y3Me y 003Mp IpOMereHe OKOMTHOCTU TIPUIN-
KOM HeroBor 3aK/byulBama?

IV IlosuBame Ha NpoOMemEeHe OKOTHOCTY HAKOH IAJia Y JOLIbY

ITpaBHO nmuTame Koje je cnenuduyno 3a npepmer IIpes. 60/2016 jecte
[IO3VBarbe Ha NPOMEEHE OKOTHOCTY HAKOH IIafia ¥ JNOLY. Y KOHKPETHOM
CIIy4ajy, YTOBOPHE CTpaHe Cy 3aje[[HIYKM KOHcTaTroBane 26. feneM6bpa 2012.
TOfIVHE JIa je MY>KHUK y JOLbM Ca OTIUIATOM KpeJuTa ¥ CIIOPasyMHO CY IIPO-
RyXuie pok orivtate ayra go 30. ampwiaa 2015. roguse, y3 obaBesy ga ce
OTI/IaTa IJIABHOT fiyra 1 Iahame Kamare BpumM mecToMeceyHo. Mebytum,
IY>KHVUK HMje M3BPIINO YyroBOopeHe obaBe3e HU Y CIIOpasyMHO ofpehenom
HAaKHA/[HOM POKY, 300T 4era je moBepyall jeTHOCTPAHO PACKMHYO YTOBOP O
KpeauTy 300T HeCIymemha Y CKIafy ca WwiaHoBuMa 124 u 126 300." Ha-
KOH BMIIIEMECeYHOI ofbMjama Ja M3BPIIM YrOBOpHe obaBe3e y HAaKHA[HO
ozipeheHOM POKY, AY>KHUK je IIOKpeHyo MmocTymnak npen IIpuBpenHum cymom
y beorpany (mpepmert IT 1861/2014) ca Beh moMeHyTHM ITTaBHUM TY>KOeHUM
3aXTE€BOM KOjU Ce OTHOCK Ha HUIITAaBOCT YTOBOPHE K/Iay3yJIe K €BEHTYaTHIM
TYXOEHIM 3aXTeBOM KOjJ1 Ce OTHOCK Ha PacKuj| yroBOpa ycies, IpOMemheHNX
OKOJTHOCTIL.

Y ckmapy ca Haye/loM CaBECHOCTM ¥ IIOLITEHA KOjé IPOINCYje YIaH
12 300, yxommko cy mocTojaje NpOMEemeHe OKOMHOCTM KOje OTeXaBajy
HCHIymembe 00aBese, JY)XKHUK je 0 ToMe MOpao fla 06aBecTy MOBepHoLa IIpe
Tajia y oIy, jom y Toky 2012. roguue.”’ Y KoHKpeTHOM crrydajy, Ay KHUK
HIje 00aBeCTIO MOBEPHOIA O IOCTOjalby TAKBUX OKOTHOCTHM M TO He CaMo
npe Maja y Aouy, Beh HI HaKOH Tora, IPUINKOM CIopa3yMHor ofipehnBama
IOIATHOT POKa 3a M3BpIIEHEe YTOBOPHMX 06aBe3a I y TOKY Tpajarma TOT pOKa,

19 Bupern un. 124 n 126 300.

20 CmmuHo 3ak/pyuyje VBuia Jankosen;: ,CTpaHa koja je oBnanrheHa fa 360r IpOMembEHNX
OKOJTHOCTM 3aXTeBa PAcKIJ, yTOBOPa Y>KHa je 7la O CBOjoj HaMepJ Jja TaKo IIOCTYIH 06a-
BECTHU JPYTy CTpaHy MM je casHasa Jja Cy TakBe OKOIHOCTU HacTymue.; VI. JaHkoser,
Yiosopna ogiosoprociti, IlocnoBra monntuka, beorpag 1993, 12.

15



YIAHLN IIpaBo u npuBpena

KOju je 610 Ty>Ku Off iBe TOAMHE. YKOMMKO je 3aiCTa JIOIIIO 0 IPOMEmhEHNX
OKOJHOCTY, MOXKe Ce IOCTaBUTY INTame: 300r dera AYy>KHUK HUje OffMax
3aTPaXMO PACKNJ, YyroBopa MM 360T 4era Huje OfIMaxX VTN Y HPUTOJHOM
POKy 00aBecTyo MOBEpMOIId O HACTyNamy TMX OKOMTHOCTYM ¥ Taja 3aTpa-
MO pacKuj, (MIM M3MeHy) yroBOpa Ha oCHOBY wiaHa 133 3007 13 HaBe-
IeHOT YMHeHNYHOT CTama MOXKe Ce 3aK/bY4MTH Ja je IY>KHMK OffyTOBIadyno
U3BpIIemhe CBOjUX 06aBe3a U3 yropopa o KpemuTy (OTIIATy IJIABHULE U
rahame KamMaTe) 1 fla ce Ha MHCTUTYT MIPOMEHeHNX OKOTHOCTY M03Ba0 He-
CaBeCHO. Y NIpWUJIOT TOMe WJe M YMIbeHMIA Jia TY>KUIAIl Hiuje MPeIoxKIo,
HNUTY Pa3MOTPMO MOTyhHOCT M3MeHe yroBOpa O KpeIUTY yC/lell eBeHTYaTHOT
TIOCTOjarba MPOMEEHNX OKOMHOCTHM, Beh je 3aXTeBao MCK/BYYMBO DPacKup
YroBOpa y OKBUMPY €BEHTYa/THOT Ty>KOEHOT 3aXTeBa.

Konmko cy Ty mopcTMIaju jakm MoXKe ce BUJETU M Y HEeTOTUYHOCTH
IOJHOIIEHha 3aXTeBa 3a PacKuJ yToBopa Koju je Beh packumHyT mo cum 3a-
KOHA, Ha OCHOBY je[IHOCTpaHe 13jaBe BO/be IOBEPMOLA YCIIe]l HEUCITYheha
o6aBesa [y)XHUKA Y YyTOBOPEHOM (M HaKHAJHO IIPORY>KEHOM) POKy. Y TOM
cmucny, [IpuBpenHM anenanyuonn Cyy je y IOCTYIKY IO PeOBHUM IIPaBHUM
nexoBuMa (mpepmet IDK 766/14) mpaBMIHO OLieHMO A2 je ,[..] 3axTeB 3a
PacKup ycrell IPOMEEeHNX OKOMTHOCTY, €BEeHTYa/IHU TY>KOeHU 3aXTeB, TY-
KMJIAIL ITIOCTaBUO HAKOH TY>KEHVKOBE M3jaBe O PacKMUAY 300T HEVCIymema .
Mebytum, BKC, kao mTo je Beh HaBefieHO y IPETXOZHOM OfIeJbKY, CMa-
Tpa Jia je TaKBa OlleHa HeyTeMe/beHa M TPAXM fla Ce MPEeMCIINTajy HaBOMM
AY>KHMKa (TY>KMOL[a) KOjy NPEACTaB/bajy AUPEKTHO HapyllaBame 3aKOHCKe
neduunimje BanytHe Kimaysyre. Tume BKC ocmopaBa Hamas HipkKecTelle-
HMX CYJOBa Jla je 3aXTeB 3a PacKUJ YTOBOpa CYACKUM IIyTeM ITOJIHET HaAKOH
jeTHOCTPAHOT PacKyja yroBopa TMMe IITO OCIIOpaBa, OfTHOCHO TPaXKy Jia ce
TIOHOBO MCIINTA jefHOCTPAHY PacKuf yroBopa 300r Hercnymema, Oyayhn na
ce morpenraoM mpumenoM 3O/IIT oTBapa MoryhHOCT fa je my>XKHMK MITaK ucC-
IYHJO CBOje ob6aBese (,yIUMpame KpeguTHe ob6aBese”), MTO je becroTped-
Ha ¥ KOHTPANpOAYKTUBHA JUrPecHja.

Jomr jemammyr BKC ymyhyje HibkecTemeHe cymoBe y IIOTPeIIHOM
npaslLy, ofnadehy BUXOBY HaKIbY Of K/bYYHOT IUTalba, OHOI'a Be3aHOT 32
craB 2 wiaHa 133 300: ga nu je cTpaHa Koja Tpaky pacKup yrosopa s6or
IPOMeEHNX OKOTHOCTM Oula Jy)XKHa Jla y BpeMe 3aK/byderba YTOBOpa y3Me
y 003up Te OKOTTHOCTI? YKO/IMKO jecTe, OHJIa OHAa He MOXKe 3aXTeBaTy PacKuf,
WIN U3MEeHY YTOBOpa Ha OCHOBY TMX OKOMHOCTU. TO je MpeTXONHO MUTambe
Ha KOje ce MOpa OATOBOPUTM M TO je CYIUTMHA IIeJIOT CIopa Y MOIIeNy IIpU-
MeHe MHCTUTYTa rebus sic stantibus Ha yroBope 0 KpeIUTy ca BalyTHOM KJIa-
y3y/I0M.
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V IIpomicu 0 3alITUTH MOTPOIIAYA ¥ YTOBOPHU O KPeJUTy
ca BaTyTHOM KJIay3y/IOM

Crnennduyno npasHo mutame koje je BKC mokpenyo y mpemmery
IIpes. 60/2016 jecTe mpuMeHa IpOMNCa O 3aIUTUTY IOTPOIIa4a Ha KOPUCHNU-
Ke (pUMHAHCMjCKMX YCIyTa, Y OBOM CIy4ajy Ha KOPUCHUKE KPeJUTa MHIEeKCH-
panux y CHE Y o6pasnoxemwy npecyne, BKC naBopgu cnegehe: ,,[...] mpun-
IJVIIT TIOIITEHOT IIPOMETa, Y OOIUIalliOHMM OJHOCUMA IIOTPOIIAada, OHOCHO
KOPNCHUKA yC/TyTa U IPOAABLa, ONHOCHO JaBaola yciyra, paspaben je [...]
oppenbama 3akoHa o 3amtuTy norporrada (Cn. rmacauk PC, 6p. 79/05), xao
U KacHMje TOHeTVM ¥ CaBPeMEHUM 3aKOHMMA KOjI peryIniry o6/1acT 3amTm-
Te motporrada“ (ctp. 6).

ITpe cBera, moTpe6HO je YTBPAUTHK OIICeT IpuMeHe JaKOHa Ha KOju ce
nosuBa BKC y obpasnoxemy cBoje mpecype. 3aKOHOM O 3aLITUTH NOTPO-
mava u3 2005. roguHe ,,[...] ypebhyjy ce ocHOBHa mpaBa morporuaya, HaYMH
OCTBapMBama TUX IIpaBa, 3alITUTA IpaBa IOTpPOIIaYya U MpUMeHa eTUYKUX
nauena.“*! Mebhytum, Beh je y wrany 2 3akona morpomrau medpuHICAH Kao
bU3MUKO JMIle, a CaMO M3Y3€THO TO MOXKe OUTU M IIPABHO JIUIIE, U TO ,|...]
Kajla KyIlyje IPOU3BOJie WM KOPUCTU YCIIyTe 3a COTCTBeHe moTpebe. *? BKC
je yrepamo y npenmety IIpes. 60/2016, Kao u HIM>KECTENIEHN CYy[OBU Y IIPEfi-
metuma IT 1861/14 u IIx 7663/14, na KyXXHUK IOC/Tyje Y TpaBHOj Gpopmmu
JMIa ¢ OrpaHMYEHOM OATOBOpHOIINY M [la je YTOBOP O KPEeAUTY 3aK/by4eH
Kako Ou ce ¢uHaHCMpana M3rpajmba CTaMOEHO-IIOCTOBHOI IPOCTOpa 3a
tpxure. [lakite, uMajyhm y Bumy fia je Jy>KHUK 3aK/bY4Y1O YTOBOP 1 Of0Ope-
Ha CpeJiCTBAa KOPUCTHO Y CBPXe CBOT PENOBHOL II0CI0BAlba, A HE ¥ COIICTBEHE
CBpXe, Y KOHKPETHOM Cy4ajy Hema MecTa npuMenu 33I1-a. [losuBamem Ha
Taj 3akoH, BKC op pemleHux npaBHMX NNTamba U jaCHUX 3aKOHCKUX HOPMMU
CTBapa HOBA, OTBOPEHA IIpaBHA INTama 1 HOBe MOACTUIAje JY>KHUIMMA 33
HOKpeTame CYyACKUX MOCTyIaKa.

Y maBamby yIyTCTBa HIDKECTEIIEHUM CYHOBMMA, & Y KOHTEKCTY IIpaBa 1
obaBesa yroBopHUX cTpaHa u3 wiaHa 43 3311, BKC naBoan: , Jicnymeme Tux
obaBe3a MOpa ce IIEHUTN Ca CTAHOBMIITA HECIIOPHO CTPYYHOT 3Hama OaHKe
[laBaolla KpefuTa U eHe obaBe3e a MCKYCTBEHO carlefila paHuje IpoMeHe
Kypca IIBajuapckor ¢ppaHka 1 00jeKTMBHO OLIEHM Jja /iU je eHOPMaH pacT
Kypca Te BajlyTe Moryhe ouekuBaTu 1 y yroBOpeHOM Ilepuopy nospahaja
OOOpEeHNX KPEJUTHUX CPeficTaBa TYXXMOLy. AKO Cy TUM IIOBOJIOM yUMEEHU
IPOITYCTY JOBE/IM 10 KOHCTUTYNCAha HeIIPaBUYHMX YTOBOPHMX Ofipefiou Ha
IITETY TY>KMOL[A, MICTE Ce carjacHo ofpen6u wiaHa 135 300 Mopajy meHnTHn
pu packupy yrosopa [...]“ (cTp. 7).

21  3axoH o samtuty norpomaya — 33I1, Cru. inachux PC, 6p. 79/05, 4. 1.
22 33I1, un. 2.
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Hexonnko komenrapa. IIpBo, Ha crpany HeoppeheHocT mpupesa
»CHOPMaH ", carylefjaBame CTOPUjCKUX BPeFHOCTH KypceBa (6110 OHO UCKY-
CTBEHO WIU He) y IIEpUOAY Tpajama KpefuTa (HEeroBoj pOYHOCTU) jefHO-
CTaBaH je IOCTYIAK M He 3aXTeBa HUKAKBO CTPYYHO 3HaIbe KOje IOCenyjy
UCK/BYy4nBO GaHke. CXOZHO TOMe, YKONMKO HeKa yrOBOPHA CTpaHa Huje ca-
I/Iefjajia ICTOPMjCKY BPEFHOCT KypceBa IIpe 3aK/byderba YTOBOpa, Hero je, Ha
npuMep, of, 6aHKe OYeKMBasa Jja TO 3a Iy yUMHI, CBAKAKO je Ipeysena pu-
3UK KOjU M3 TOTa C/Iefy. TVM IIpe IITO je Y OBOM C/Iy4Yajy y MUTalby IPaBHO
JuIle, APYLUITBO Ca OTPAHMYEHOM OArOBOpHOLINY KOje MOCTyje Ha TPXKUILITY
HeKPeTHNHA, KoMe Ipubapparme MHGOpPMALMja O KypCeBMMA U HIXOBOM
KpeTamy [PeACTaB/ba eJIeMEeHTAPHM 3aXTeB [I0CTIOBAbA.

Jpyro, He MOCTOj1 HUKaKBa ,00jeKTMBHA oreHa“ OynyhHOCTH, HUTH
IOCTOj acHMeTpHja y IOITIeAy OdYeKuBalma TaKo WITO O, Ha HpyUMep,
IocTojana ,00jeKTBHA“ U ,HeobjekTuBHA . BynyhHOCT je HemsBecHa — HUKO
He 3Ha KakBa he TauHo 6utm Oymyha xperama Kypca OMI0 Koje BamyTe.
OBo je TpuBMja/IaH Hajas, a/li ce BeoOMa 4eCTO Ha mera 3abopasmba. TBpamba
HOjeAVHUX MY>KHUKA ,,0aHKe Cy 3Hase [komuko he mopactn xypc CHF], anmu
HaM HIUCY peKse” jefHocTaBHO He cToju, O6ymyhu na Hu 6anke, Hu HBC, Hn
MM®, un meHayepu xent pongoBa Ha Bon cTputy, HUTH 6MIIO KO IpyTH HUje
3HAO HMUTH je Morao ja 3Ha Komuku he xypc CHF 6utn y 6ynyhnoctn. ¥
Haj6o/BeM CITy4ajy, MOXKe ce IPUMEHMTH Hadeslo: ,OHO LITO Ce JNOTORMIO Y
TIPOIITIOCTH, MOXe Ce JOromuTH y 6ymyhaocT,?® amu sa mpumMeHy Tor Havena
HIICY TOTpeOHa HUKAKBa ,,HeCIIOpPHA CTPyYHa 3Hama .

Tpehe, 3anumpuso je ga BKC ykasyje Ha o6aBesy 6aHKe fia ,[...] y nmu-
caHOM OO/IMKY ymo3opu[na] Ty>Xmolia Ha HeraTuBHe Hocieaue koje he ns-
asBaTy NpMMeHa BalyTHe Kaysye [...]% ma Ty o6aBesy IpBo Besyje 3a WIaH
12 300, a moToM 3a 3aKOH O 3aIUITUTY IOTPOIIAYa, Aa OM Ha Kpajy yIy-
THO HIDKecTelleHe cyfoBe Ha wiaH 135 300 Ha 0CHOBY Kora oHM Tpeba ja
OIUIY4yjy O pacKMAarmy yroBOpa ycie MpoMemeHNX oKomHocTi. HesaBucHo
ox Beh yoyeHMx mpaBHMX Ipo6jIeMa, eKOHOMCKM IpOo0IeM KOjy IPOU3Iasu
u3 osor crasa BKC nexn y ¢popmynanuju na je 6aHKa Hy>XHa Aa ,yro3o-
p¥ Ay)KHMKA Ha HeraTMBHe NOC/IeAnIe Koje he mM3asBatu mpuMmeHa BaylyTHe
K/Iay3yne“ jep 6aHKa, OHOCHO 3aIllOCTIEHN Y 10j, IOIYT OCTalINX CMPTHMU-
Ka, He 3Hajy IITa JoHocu OyayhHOCT 1 He 3Hajy KakBe he 6ury mocnenuie
IpyMeHe BalyTHe Kinay3yne. Huko He sHa mra he 6ygyhHoct gonetn n na
mu he mocnenuiie mpuMeHe BalyTHe Kay3yne OUTH ,HeraTMBHe . YMecTo Ja
yrnoTpebu KOHAMLMOHA, WITO 6u jeguHO 6mno npumepeno, BKC oBakBom
¢dopmynanujom usmeby penosa mopydyje na cy 6anke sHane ga he gohm no
0BaKBOT KpeTamwa kypca CHF 1 [0 ,,HeraTuBHMX " ITOC/IEUIIA TIO Ty>KHUKA.

23 HapaBHO, mOCMaTpaHO Kao BPEJHOCHO HEyTpajiaH JMCKa3, Ka0 KOHCTAaTalija, a He Kao
Hauesio, OBO je IOBOJbaH, aM He ¥ MOTpebaH ycnoB. Y 6ynyhHOCTH MOXKe fia ce JOoroam
Y OHO LITO Ce HYje JOTOANIO Y IPOILIOCTH.
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Konauno, Benmuky HoBuHy BKC yHOcu obpasmoxemeM 3axTeBa 3a
yTBphuBame BanyTHe CTPyKType M3BOpa IoBepuona. Hawmme, ymyTcTBO
HIDKECTEIIeHVM CYJOBVMa 3a yTBphuBame BaJyTHe CTPYKType M3BOpa
y JOCajallmboj CyAcKoj mpakcy Beh ce jaB/bano, 1 To ca pasmuunTuM obpa-
37I0XKemeM: WU Ja 61 ce YTBpAWIO Aa i je moBpeheHo Haueno jemHakmx
BpemHOCTH JjaBama (pememe BKC y npegmery Pes. 321/2016), win kao 3ax-
TeB J1a ce ,,omo6pu“ mpumena BanyTtHe kiaaysyine (IIAC). Osor nyTa, MehyTnm,
UCOUTHUBae BamyTHe cTpyKType usBopa BKC Besyje 3a wran 135 300 u
pe3y/ITaT! TOT MCINUTUBAba IIPEHCTaB/bajy ,ONIyuHe YMIbeHNIIe KOjuMa ce
OIlpefie/byje ¥ OCHOBAHOCT [eBeHTyanHoOr| Ty6eHor saxTteBa“ (cTp. 7) 3a
yCTaHOB/baBame fia JIi je ,JOLUIO 1O KOHCTUTYNCaha HePaBUIHUX YTOBOP-
HUX ofpenbyu Ha mTeTy Ty>Xmoua“ (CTp. 7), LITO 3HAYM 3a OFIyYMBame O
TOMe Jja 1 he yroBop 6MTH CyAcKy pacKuMHYT (He U M3MeHeH) WIN He.

Cxopno Tome, BKC uspnunto HaBogu 1 flaje YOYTCTBO HIDKeCTelle-
HVM CYIOBUMA Jia j€: ,[...] TOTpeOHO YTBPANUTH Jia /N je ¥ IOf, KOjUM YCIIOBH-
Ma 6aHKa [IoBepuIall] KpeauTHA CPefCTBA IUIacupaHa TY>KMOLY [Ay>KHUKY]
npubaBuia Ha MehyHapogHOM [IeBU3HOM TPXKUIITY,”" IO KOM KYpCYy je u3-
BpIIN/Ia TpaHCcdep TUX CPefiCTaBa, OHOCHO Ja JIM je UCTa y o6aBe3n Ja TaKo
npubaB/beHa CPEACTBA BPATU y TOj MM APYroj BaJyTH U IO KOM KYpCy ce
BpLM 00padyH weHor fyra. To cy omnyudne (sic) wm opnydyjyhe unmennie
KOjMMa Ce OTpefiesbyje M OCHOBAHOCT [eBeHTyanHor| TyX)G6eHoT 3axTeBa‘“ >

Hexomuko nanomena. ITpBo, ocTaje HejacHO 1ITa je 3aKOHCKA OCHOBA
3a OBaKaB 3axTeB, Oyyhy Ja He IIOCTOjU HMKAaKBa 3aKOHCKA oOaBe3a OaHKe
la y TIOTIIYHOCT! YcKabyje BalyTHY CTPYKTYPY CBOjUX M3BOpa U IIACMAHA.
HesaBucHo on 6110 KakBe IpaBHe obaBese, 6aHKa Ty CTPYKTYpy yckiabyje
Kako Oy m3berna BayTHU PU3KK, Majia, 300T GrIeKCMOMITHOCTY OC/IOBalba,
Ta CTPYKTypa 4eCTo Huje N/IeHTIIHA — MOTY Jia IOCTOje ofipehena ofcTynama.
HeycxmaleHoCT Te cTpyKType HasyuBa ce HETO OTBOpPEHa JeBM3HA MO3NIUja
¥ OHa je He caMo pomymuTeHa Hero je HBC penoBHO mpatu, u 10 y GyHKIUju
o4yBama (jZMHaHCMjCKe CTaOMIHOCTU — CTAOMIHOCTY (DUHAHCUjCKOT CHCTe-
Ma semrbe.”® Jlakre, He TOCTOjU 3aKOHCKa 3abpaHa HeyckmaheHoCTH BamyT-

24  OunrnenHo je sa BKC He pasnukyje MebyHapogHo TpxuminTe KanuTana u MmehyHapogHo
[IeBU3HO TPXKMIITE U BIXOBe pasnuunute GyHKIMje. BaHka MoXe fja IpubaBy CpefcTBa
HaMeleHa ITaCMaHMMa CaMo Ha TPXKMINTY Kamurasa. Ha ZeBM3HOM TpxmiuTa 6GaHKa,
Kao 1 6110 KO [PYTH, MOXKe CaMo Ja COIICTBEHA CPeICTBA M3 jeffHe BalyTe IPETBOPH Y
mpyry. Ha Tom Tpxxmuity He Moxke fa ce npu6asu (1103ajMu) KalmTaL.

25 TIIpes. 60/2016, cTp 7. Y uuTupaHoOM feny Ipecyfie BEpOBaTHO Cé MUC/M Ha €BEeHTYyalTHNI
Ty>X6eHu 3axteB Tyxuona. [Ipecygom BKC gennmudHo je ycBojeHa peBu3uja 1 yKIUHYTA
npecyna IIpuBpennor anemanvonor cyma Ik 7663/14 n npecyna IlpuspenHor cyna y
Beorpany IT 1861/14, 1 To caMo y Heny y KOMe je Ofi0ujeH eBeHTyaIHu Ty)KOeHN 3aXTeB
KOjUM je TY>KMJIall TPaXXMO Jla Ce PacKyHe YTOBOP O KPEeJUTy 360T IPOMEHEHIX OKOJI-
HOCTIL.

26  Peu je o cmenehem: OTBOpeHa HETO JeBM3HA MO3MUIMjA, YKOIMKO Ce aKTMBUPA BayTHN
pUSKK, MOXe Ja joBefe 0 GMHAHCHjCKUX I'ybuTaka 6aHKe, Ia TUME M IO HeHe HeCON-
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He CTPYKType M3BOpa U IylacMaHa 6aHke. TakBa 3abpaHa He IIOCTOjU HU Ha
HUBOY YKYIIHMX M3BOpPa U I/TACMaHa, HY Ha HUBOY I0jeTHAYHOT I/IACMAaHa.
/3 mpyror yria mocMaTpaHo, He IIOCTOj 3aKOHCKa 06aBe3a GaHKe fja KOpUC-
HUKY KpefiuTa IJIacupa KpeauT y OHOj BalyTH y KOjOj je U3BOP TOT Kpenu-
Ta, HE3aBUCHO Off TOTa Jja M Cy U3BOD COICTBEHM KalUTasl, NEMO3UTH VN
nosajMs/beHa cpefcrba. OTyfa oCTaje MOTIYHO HEMO3HaTa 3aKOHCKAa OCHOBA
osakBor 3axTesa BKC.

JIpyro, yIIyTCTBO HMKECTeIIeHUM CYyf0BUMa yIyheHO je y KOHTEKCTy
»HEIIPAaBUYHNUX YTOBOPHUX OApen0y Ha IITETy TYXXMoua“ (Iy>KHUKA — IPUM.
ayTopa), a carmacHo ofipei6ama wiana 135 300 u HavesTy MOMITEHOT IIpOMe-
ta. Mebytum, BKC y oBoj mpecynu Huje oiroBopro Ha BeoMa OMTHA UTamba.
Ha npumep: Kako je To Hadyeno IOIITEHOT IIPOMETa HAPYLIEHO YKOJIMKO Ha
HIUBOY IIOjefVHAuYHOT KpefiNTa HMje ycaI/lallleHa BalyTHa CTPYKTypa U3BOpa
u rmracMaHna? Jla im ce HEINTO Mema y BYXKHUYKO-TIOBEPUIAYKOM OJHOCY KO-
PUCHMKA KpeuTa 1 GaHKe YKOIMKO je 6aHKa KOHKpETaH JIOfe/beHN KPeguT
IUIacypasa U3 CBOT COIICTBEHOT KalNTasa, U3 Aeno3uTa (IeBU3HMUX UIN Iu-
HapCKNX) GU3MYKMX U NPaBHUX JNIA VI I033jM/bYBabeM TUX CpeficTaBa
Off Apyrux 6aHaka, Ha foMaheM MIu CBETCKOM TPXKMIITY KamuTana? YKOIu-
KO BPXOBHA Cy/ICKa MHCTAHI|a CMaTpPa Jja je peleBaHTaH OATOBOP Ha MUTaIbe
fla 1M je M TOf, KOjuM yCTmoBMMa 6aHKa KpefuTHA CpefcTBa IpubaBmia Ha
MehyHapOIHOM TPXKMIITY KallMTasa, TO jeCT Ha KOju je HauMH GaHKa [oLIIa
IO CpefcTaBa Koje je ITacupasna y BUAY KpeduTa ca BalyTHOM K/Iay3yJIOM,
¥ TO He Ha HUBOY IIOCTIOBama OaHKe y LIeJIMHY, O 4YeMy OaHKa peloBHO U3-
BemTaBa HBC, Koja Te nsBemraje npoBepaBa peSOBHUM U PUTOPO3HIM KOH-
TpOJIaMa, Hero 3a CBaKM IOjeilNHaYaH IUIACMaH, OJHOCHO OBOOpeHM KpeguT
K/IMjeHTUMa, OHfia Tpeba ma o6pasnoxu 360r vera je To Tako. BKC Huje 1mo-
HyJ10 00pa3IoXeme TAKBOT CBOT CTaBa, a HY o0jalllmbembe MTa Tpeba ypaum-
TY KaKO O [pyroCTeneHn CyJ OATOBOPMO Ha IIUTame ,KaKo je OaHKa fomrTa
o cpeficTaBa’

Tpehe, ocraje HejacHO Ha KoOja CBe MUTama HIDKECTENIEHN CY/IOBU Tpe-
6a ma o6e3beze OATOBOP, a jOII je Mare jacHO Kako #a ux obesbene. [la mo-
KYIIaMo Jla peKOHCTPyMIIeMO IuTama Ha Koja BKC 3axTeBa oprosope:

(1) Ja mu je u mox KojuM ycmoBuMa 6aHKa KpeluTHA CpefCcTBa IIach-
paHa Iy>KHUKY npubaBuia Ha Mel)yHapogHOM IeBU3HOM TPXKUIITY? YKOJIM-
KO je OfrOBOp Ha OBO NNTambe MOTBPAAaH, OHJA, Ba/bJia, Clelie OfTOBOPM Ha
cnepeha nmuTama: Y K0joj Cy BalyTy o3ajM/beHa CpeficTBa Ha MehyHapomHoOM
TPXKUIITY KanuTana (He IeBU3HOM TPXKUIITY Kako norpenrHo Hasopy BKC)?

BEHTHOCTY, WITO ycren, edekaTa IpennBamba Ha Apyre G6aHKe M ocrane (UHAHCUjCKe
HOCpefHuKe, TOoBOAM A0 (uHaHCHjcKe HecTabumHOCTM Lemor cuctema. Crora je mo-
Tpe6HO [la YKYIIHa HETO OTBOPEHA IO3uinja y GUHAHCHjCKOM CHCTeMy He Oyfie M3Han
oxipebeHor mpara, WITO ce MOCTIKE KOHTPOIOM Vi OTPaHNYABAMmbeM HETO OTBOPEHE Jie-
BU3HE NO3NIIje CBaKe MojeilNHaYHe GaHKe y CUCTEMY.
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Konuka je xamaTtHa ctona? Konmmka je pouHOCT KpeiuTa 1 KaKBa je CpeficTBa
06e36ebhema fama 6anka cBoM nosepuony? OcTaje HejaCHO IITa ce felllaBa
YKONUKO je ogrosop oppuyad. Hanme, BKC He Tpaxku ucTpaknBame Iopek-
Jla ¥3BOpa CpefcTaBa Koja HUCY I03ajM/beHa Ha Mel)yHapogHOM TpKmiTy
KanuTarna.

(2) Tlo xoM je Kypcy m3Bpmmaa TpaHchep CpefcTaBa, OFHOCHO fia
mm je ,ucTa“ (BepoBaTHO OaHKa — mpuMmen6a ayropa) y ob6aBe3u Aa Tako
npubaB/beHa CPeCTBA BPaTy Y TOj WM Jipyroj Bamytu? V3 oBor murama
10CTajy jacHe nocnenuua tora mro BKC He npasu pasnuky nsmehy Tpxnmii-
Ta KaluTasa 1 ;eBU3HOT TPXKUIITA 1 IITO (TIOTPEIIHO) CMaTpa Jja e KaluTasl
nosajmbyje Ha ,MehyHapomnom aesmsHom tpxumry . Ha mebhynapomnom
TPXKUIITY KallMTaaa CPefCcTBa ce 1M03ajMsbyjy y ofpebeHoj BamyTu Koja je un
BayyTa o6aBese U BalyTa uciiate. Ha TOM TPXXUIITY He ITOCTOjM pasfiBajambe
KaKBO IIOCTOjM y C/Ty4ajy BajayTHe Kiaysyse. ¥ TOKY Tpajarba KpefuTa, Baly-
Ta MOXKE Jla Ce IIPOMEHM, a/y 1 Jajbe HeMa pasfiBajama n3Mely Bamyre 06a-
Be3e I BajJyTe JCIIATE.

(3) IIo xoM Kypcy ce BpumM obpadyH meHOr (6aHumHor) gyra? He
IIOCTOjU TaKaB Kypc¢, Oyayhm a mocroju camo BalyTa Kpeaura, 1ma ce obase-
3a 6aHKe JICKa3yje y BalTyTI TOT KpeguTa — Kypc je MpeneBaHTaH.27 Heke op
OBUX MHpOpMaInMja MOry ce mpubaBUTH, a HEKe He, jefHOCTAaBHO 300T Tora
IITO He IIOCTOje, HOLITO HIUCY Ae0 GaHKapCKOT MOCTOBamba.

YeTBpTO, OCTaje HEjaCHO KOje Cy TO IpaBHE IOCHIeUlle OATOBO-
pa Ha OBa INTamla, HAPABHO YKOIMKO TM OATOBOPM MOTy ma ce mAajy. Koje
Cy IpaBHe NOCHIeNuIe YKOMMKO ce OaHKa, Ha IpMMep, HUje 3afyXX1Ia Ha
Mebhyb6aHKapcKOM [IeBUSHOM TP)KMINTY, HETO je, Ha IpUMep, Ta CPelCTBa
IJTacupaa 13 Aenosura Tpehux nmma y 6aHIV WM U3 CONCTBEHOT KalnTa-
na? Koje cy mpaBHe mocefiuiie Tora fia ce, Ha IpyUMep, Y HEKOM KOHKPETHOM
cIydajy 6aHKa 3afy>kmia y jegHoj, a IUIacupana KpeauT y APYroj BamyTu?
Koje cy mpaBHe mocnmefuiie Tora WTO je, Ha NpMMeEpP, KaMaTHA CTOIA KOjy
6anka Hartahyje cBoM Ay>XHUKY (aKTMBHa KamaTa) 3a 3% BMIIA Of KaMart-
He CTomla Kojy 6aHka maha cBoM nosepuony (macuBHa KaMaTHa croma)? Jla
7N je, Ha IpuMep, ca 3% HapylLIeHO Hadelo0 IOUITEHOT NpoMeTa, a ca 2%
Huje? Jla i1 je Hayeno MOLITEHOT NPOMETA HApPYIIEHO YKOIMKO jeé POYHOCT
3agy)xmuBama 6aHke gyxka min Kpaha of poyHOCTM KpennTa Koju je gama? la
M HEeKO MOpa Jja ¥Ma UCTU 6poj yroBopa y KojuMa je JY)XHMK Kao M OHMX
y KOjMa je IoBepumIall ¥, HapaBHO, [ja /I CBU TU YTOBOPU MOpajy #a 6ymy
U3pa)XXeHM Y UCTOj BaIyTH, IpK YeMy OM cBe 06aBese oCIeBae NCTOBpeMe-
HO M Oule KOHBEPTOBAaHE Y MICTOM TPEHYTKY U IIO MCTOM JEBU3HOM KypCy

27 OpBojeHO je mMuTame MCKasuBamwa IacuBe OaHKe y OMIAHCY CTama Koje ce MCKasyje
y RSD. MebyTtum, Ty ce Kopucre pauyyHOBOACTBEHM CTaHJAapAM U Ofromapajyha pe-
BaJIOpM3aliMja, Koja 3alCTa HeMa HUKAKBe Be3e 3a IIOC/IOBambeM OaHKe y JJOMEeHY II0-
3ajM/bMBaba KallMTaaa M KPEIUTHUX YyTOBOPA.
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KaKo He 61 OMJIO HapyIIEHO Hayeslo IOLITEHOT ImpoMmeTa. [lakie, YKOIMKO
HIJDKeCTeIIeH) CyioBY Oyly IpuOaBIIM OATOBOPE Ha CBa OBA IIUTama, OCTaje
OTBOPEHO IMTambe IITa Ca BYIMa Jla pajie. Y3 cBe To, cTude ce yrucak fa BKC
3aHeMapyje Ipomuce y obmacTy perynanyje GMHAHCUjCKUX TPXKMUINTA, duja
je mpuMeHa y HagnesxxHocty HBC, a xoju uspmyuuTo 103BO/baBajy OTBOPEHY
HETO JIeBU3HY TIO3MIINjy CBUX TIOCTOBHUX 6anaka y Cp6uju.2®

KonayHo, ocTaje OTBOpeHO NNTame KAaKO KapaKTepPUCTUKE YroBopa
Koje 6aHKa MMa ca TpehuM MMIMMa yCIOB/baBajy IMpaBHA JejCTBa YyroBOpa
O KpeUTy ca BaayTHOM Kay3ynoM. OBaKBMM CBOjUM CTaBOM M yIIyTCTBHU-
Ma JaTuM HIMKecTeneHuM cypoBuma, BKC nmpexkTHO moTKomaBa CTaB fa
opHOC M3Mel)y moBepuoIla 13 MyHOBAXXHO 3aK/bYUEHOT YTOBOPA O KPEUTY U
Tpehux nuia Huje peeBaHTaH 3a OlLleHY TPABHUX JiejcTaBa BaayTHE K/Iay3y-
e u3 yropopa o Kpeauty. CBOjUM HEJBOCMUCIEHMM CTaBOM Jja OCHOBAaHOCT
eBEHTYa/THOT TY)XOEHOT 3axTeBa [Jy)KHUKA U3 3aK/by4eHOT YyroBOpa O Kpe-
AUTY 3aBUCHU Off YTOBOPHUX OfJHOCA KOje IIOBEpMIalL] U3 TOT yroBOopa MMa ca
tpehum myma, BKC nokasyje ra 3a mpumeny MHCTUTYTa rebus sic stantibus
HICY OUTHU caMo efIeMeHTH M3PUYINTO TpefiBuheHn 3akoHoM, Beh usrmena u
HEKM JpYIN.

Osaksum ynyTcTBoM BKC je foBeo HmkecTeleHe CyLoBe Y He3aBU-
maH nonoxxaj. OHYM He 3Hajy TauyHO WITa Tpeba fa ypaje, 360r dera To 4nmHe
M KaKo TO Jla y4MHe, KaO HM TO KoOje Cy IpaBHe IIOC/efiulie pe3ynraTa 1o
Kojux 6u eBeHTYyanHO fouumn. U to ce, mocne pemema BKC y peBusuju Pes.
321/2016, moHaB/ba.

VI 3akmy4ak

Moxe ce upaeHTUPUKOBATM HEKOMMKO Kopaka Koje je BKC cBojom
npecyzioM y npenmety Ilpes. 60/2016 yunHNO Ha ITaHy pelllaBamba JuaeMa
y Tor7ieny IpyMeHe MHCTUTYTA rebus sic stantibus Ha yroBope o KpeuTy ca
BaJIyTHOM KJIay3yaoM. HaxkanocT, HUCy ¢BU TV KOpaliyl y ICTOM CMepY.

Kopak Hampep je cBakako jacaH CTaB /ia je Ba/[yTHA KIay3y/a 3aCHOBA-
Ha Ha 3aKOHY U [ je, CTOTa, IeHO yroBapame 0e3yCc/lIoBHO jonyiTeHo. Tume

28 Dbanka HeMa HUMKAaKBY ITpaBHY o0aBe3y [ja IIOTIIYHO ycKnabyje BalmyTHY CTPYKTypy u3-
BOpa U IIaCMaHa Ha HUBOY IIOjefTHAYHOr IacMaHa. MebhyTum, mocroju o6aBesa Tak-
BOT yckIahyuBama Ha HUBOY LIeZIOKYIHOT IOpTdeba IIacMaHa OaHKe, I TO Ha OCHOBY
nse ognyke HBC: Omnyke o ynpaspamwy pusuuuma 6anxe, Cr. inacnuk PC, 6p. 45/2011,
94/2011, 119/2012, 123/2012, 23/2013, 43/2013, 92/2013, 33/2015 u 61/2015 u Opryke o
ajleKkBaTHOCTY Kanurana 6auke, Cr. inachux PC, 6p. 46/2011, 6/2013, 51/2014 u 85/2016.
ITpu ToMe, He TPaXKy ce aIICONMYTHO ycKaahuBame Beh je camo IpommcaHa TpaHuIA Koja
He cMe Jla ce TIpehe — HeTO OTBOpEeHa JieBI3HA II03MIMja He cMe Aa Oype usHay 20% Bpen-
HOCTM KalluTasna 6aHKe, IITO Ce y YCIOBMMA HMBOA afileKBaTHOCTY KaIlMTa/la KakaB cajia
nocroju y Cpbuju cBoay Ha 5% yKYIIHOT ITacMaHa.
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Cy YK/IOK€Ha PaHuja TyMadema O YC/IOBHOj IONYLITEHOCTH BalyTHE K/Iay3y-
ne. HajBaxxHMmje je TO LITO ce OBMM CTaB/ba Ta4yKa Ha paclpaBy o MoryhHocTH
Ia ce yroBOpM O KPefUTy IIpoIjlace HUIUTABUM Y Jely KOjU ce OfHOCU Ha
BaJIlyTHY K/Iay3yIIy, IIa Ce MOJKe OUeKMBATH yMameme ako Beh He mpecTaHak
TY>XOM 3a ZeMMMIYHY IIOHNIITAj YTOBOPA O KPEAUTY 300T HEe[OMyLUITeHOCTH
BaJIyTHE KJ/Iay3yJIe.

HaxxanmocT, oBaj Kopak Hampeq mpaTe 6pojHM Kopaiy yHasaf. IIpsu
KOpak Hasaf jecTe oHaj Koju je BKC Hanpasuo npunmkoM pasmarpama Ipo-
MeHe Kypca Kao npomemeHe okonHocTu. He camo pa je BKC opbanuo Ha-
Ma3e HIDKeCTeIIeHMX CY/i0Ba /ia je IpoMeHa Kypca yobOudajeHa IojaBa Ha Jie-
BU3HVM TP>KMIITY, 11a TUMe JOIYCTHO MOryhHOCT fja mpoMeHa Kypca 6yfe
IIpOMemeHa OKOJTHOCT, Hero, MOIITO je TO YYMHMUO, HYje MOHYIMO HUKAKAB
CTaHJapj, Ha OCHOBY Kora Ou ce MOIJIe pa3JMKOBaT! OHE IPOMeHe Kypca
KOje 4MHe NIPOMEeIbeHy OKOTTHOCT y OJHOCHO Ha OHE KOje TO He 4MHe. Y3 TO je
HIDKeCTeIIeHVIM CY[OBUMa JIa0 HejacHe CMEpHMIle O TOMe Kako fia YTBphyjy
IPOMeHy Kypca, ja 6u Ha Kpajy y pasMaTpame 6ecrioTpe6HO U 6e3 3aKOH-
CKe OCHOBE YBPCTMO U INTAaIb€ Ja /M je IIOCTOjala acuMeTpHja OYeKMBarba
usMmeby iBe yroBopHe cTpaHe y norjeny nmpomete kypca y 6yayhunocru. Kaga
je Beh ombarmo Hamas fja MpoMeHa Kypca caMa o ceby Huje mpoMemeHa
oxomnHocT, BKC je Mopao fja moHyAu jacaH CTaHAApP[ 3a OLEHUBambe Te IPO-
MeHe, IIOIIYT OHOT ,IITa Ce JOTOAWIO y MPOLIIOCTU, MOXKE Ce O4eKMBATHU Y
OymyhHOCTH ¥ HEIBOCMMUCIIEHO Ce OIpefeNy Ja je ped VICK/bYIMBO O KypCy
usMehy BanyTe ob6aBe3e U BamyTe MCIUIAaTe, KaO U [ja C€ yCMePU UCK/BYYMBO
Ha Ta Jla M je OHAa CTpaHa Koja Tpakum packuj, (MM M3MeHy) yroBopa O
KpeauTy 360r IpoMeHe Kypca 61Ia Iy)Ha fia Ty IPOMeHy y3Me Y 003up y
cmucny craBa 2 wiaHa 133 300. Cse pox BKC He enmummunine HejacHohe
OBe BpPCTe, ONHOCHO JIOK Ce jeJHO3HAYHO He OIIpefie/i O OBUM IUTAamUMA,
nocrojahe moxctuiaju 3a Tyx6e 3a packup (WM M3MeHY) yroBopa O Kpe-
AUTY ca BaJlyTHOM KJIay3yJIoM 300T IPOMEHeHUX OKOMHOCTHM, TaKo fia ce
Moxe odekuBatu yBeharmwe Ty>x61 Te Bpcte. He camo y cydajy 1miBajuapckor
¢dpanka, Beh u y caydajy Apyrux cTpaHuX BalyTa Koje Cy Y CKIafly ca 3aKo-
HOM U BOJbOM YTOBOPHMX CTPaHa yrOBOpeHe Kao BajyTa obaBese.

Jpyru Kopak yHasaf jecte HeoC/IefHa IPYMeHa Halasa 0 6e3yC/I0BHO]
JONYIITEHOCTY BajlyTHe Kjay3yJe M, CXOJHO TOMe, Kopuinhemwy HeHOT
KaTeropyjaiHor amapara. TakBoM HefocienHoM npuMeHoM, BKC je ociopuo
HaJ/Ia3 HIDKeCTelleHUX CYyZloBa f1a je 3aXTeB 3a CYACKM PacKujfl yropopa yc-
7Ief, IPOMEHEHMX OKOTHOCTY IIOJHET IOC/Ie jefHOCTPAHOT PacKuja yropopa
36or Hemcnymwema. Jla je ZOCTeNHO NMPYMEHNO 3aKOHCKO pelllele KOjuM ce
AYT MCKa3yje UCK/bYIMBO Y BaIyTH oOaBese, OH/jA He OM 3aXTeBaO Jja HIDKe-
CTEIIEHV CY[LOBY MCIIUTY]y Hajla3e TY>KMOLA KOjU Ce 3aCHMBAjy Ha IOTPEILHO]
ynorpebu BayTe UCIUIaTe Kao BamyTe ob6aBese, a HA OCHOBY KOjuX He IIpO-
M3/1a3M Jia Iy>XKHUK HUje PeJOBHO M3BPIIAaBa0 CBOje 0baBese.
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Tpehu xopak Hasaj jecTe mpyMeHa 3aKOHA O 3aIITUTH MOTPOIIAYa Ha
C/Iy4aj Ha KOji Ceé OH HUKAKO He MOXXe IIPYMEHUTH — CIy4aj y KOMe je TyXK-
HJK TIPaBHO JINIIE, a KOji je CPefiCTBA M03ajMIo 3a GUMHAHCUPAbE PEJOBHOT
MIOCTIOBaba Y OKBUPY CBOje OCHOBHe AenaTHocTu. OBuM je BKC Hapymmo
Ha4esl0 MCTOBETHOI TPETMAaHA — HA PAa3/IMYUTY HAuMH TPETUPAO je IpaBHA
NNIA, OFHOCHO IIPUBpPEHA IPYLITBA, jeflHO Y peaTHOM CeKTOpY, Koje mobuja
3aIITUTY KOjy YXKVBajy IOTPOIIAYM, a APYro y ¢puHaHCKjcKkoM cekTopy. Ha
OBaKO IIOTpeIIHOj mpuMeHn mpasa, Mehytum, BKC rpagu cBojy Tesy fa je
II0CTOjajIa acMMeTpuja 04eKMBakba, OGHOCHO fla Cy IOBEPUOLIM, 3a Pa3IUKy
Off Iy’KHUKa, 611 06aBe3HM [ja IIpeBIfie pacT Kypca BaayTe obaBese U Ja
0 TOMe ex ante 06aBecTe Ty>KHUKA, Y OBOM CIy4ajy IPUBPENHO JPYLITBO.

YeTBpTV KOpaK Hasaj IpelCTaB/ba yBoDeme 3axTeBa HIDKECTEIICHNM
CyHOBMMa J1a YTBPJie IOPEK/IO, CTPYKTYPY M YCIOBe IpubaB/bamba CpefcTaBa
KOja Cy IUIacMpaHa yTOBOPOM O KpeauTy. Takap 3axTeB HeMa HUKAKBY IIpa-
BY OCHOBY, IIp€/ICTaB/ba yC/IOB/baBaibe OlleHe O MyHOBa)KHOCTY 3aK/by4eHOT
yrosopa usmeby fiBe cTpaHe yroBopuMa Koje jefHa Off Te iBe CTpaHe MMa
ca tpehum muiuma. IInTama Ha Koja HIDKeCTeNeHM CyHoBM Tpeba fia ofi-
roBope Cy HejacHa, IIOHEKaJ TpUBMja/lHa, a MOHeKay OecMucieHa, usMehy
octajor 36or tora mro je BKC morpenrno momcroBeTro AeBU3HO TP>KMUII-
Te ca TpxumTeM Kanurana. Konayno, BKC Hu Ha Koju HaumMH HHje ompe-
[e/o Koje Cy TO IpaBHe MocCenuiie ofpeheHnx ofarosapa Ha HmuTama Koja
jé yIyTHO HMKEeCTENEeHUM Cy[OBMMa, MajJja CaM HaBOJY Jia Cé TUM OJ[rOBO-
pyUMa oIpefie/byje OCHOBAaHOCT Ty>KOeHOr 3axTeBa. YeTBpPTM KOpak Hasap je
HajBehn y mopebemy ca ocrammma.

Cpa yeTVpy Kopaka HasaJ I10jayaBajy CBe OHE HeraTyBHe edeKTe [0
Kxojux je Beh moBema mperxomma ommyka BKC.” Hajsume je mojauan ede-
KaT yMamema IpaBHe CUTYPHOCTH y 061acTy pUHAHCHjCKOT MOCpefoBamba,
a YIIpaBoO je TO HajKPYIHMjU HeraTuBaH epekaT Ha IPUBPESHU PacT 3eM/be.
HecymmuBo fa moctoje oHM Koju ce papyjy oBakBuM opnykama BKC, mo-
IyT OHMX KOjU Cy IIOKpeHy1IM IIapHUIle 3a CYACKM PacKuj yroropa 36or
IIPOMEHEHNX OKOHOCTY M aJjBOKaTa KOjM MX 3acTymajy. PajocT Ty>xunama
MoKe fia Oyae ImpeypameHa, 4aK 1 YKOIMKO Ha Kpajy gobe o packupa yro-
BOpa, LITO je U Jja/be Kpajibe Hen3BecHo, Oyayhm ma Mory MHOro jja usrybe y
noctynky HakHaze mrete.’’ HesaBucHo off Tora, ganexo je Behu 6poj onmx
Koju rybe, oHUX Koju he Tek [ja y3uMajy KpefuT MM OHMX KOjU OYeKyjy f#a
he no6po n epuxacHO PMHAHCHUjCKO OCPeOBabe [a MOCIEIN IPUBPESHN
pacT 3eM/be ¥ MPUOIIDKaBatbe IIPOCIIEPUTETY.

ITpe Buie ox jemHor Beka Brmagumup Vpuu Jlewus je y nmamrnery
»Kopak Hampep, fBa KOpaka Ha3aj OpaHNO CBOjy /IOy Y Liellalby TaJallbe

29  Bupern: b. Berosuh, IIpasHu s#ueoi, 2017, y mramnn.

30 Bupern: Ilpenpar haruh, ,,BanyTHa Kmaysymna, packup 1 MOCIefuIle PacKu/a yToBopa o
KPERUTY ca BalyTHOM KiaysynoM, [Ipasnu susoii, Toguna LXVI, kwura 596, 6poj 3-4,
2017.
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Pycke conujangeMokpaTcke pagHU4YKe MapTHje Ha HbeHOM KoHrpecy 1903.
ropuHe. ONpaB/laHoO je, UIIAK, HA/laTy ce fa he, moce yeTnpy Kopaka Has3am,
BKC kpenyTn mpaBum myteM, cnenehm oHaj mpBm kopak Hampen, nzbehu
OMI0 KaKkBO Iiemame 1, LITO je HajBaKHUje, oMoryhutm mucxopn koju je 3a
Halry 3eM/by 607bY Off OHOT IITO je Pycuju foHenma 60/plieBIYKa PeBOTyLHja.

Boris BEGOVIC, PhD
Professor at the Faculty of Law University of Belgrade

Nikola ILIC
Junior Faculty Member at the Faculty of Law University of Belgrade

A STEP FORWARD, FOUR STEPS BACK: THE
SUPREME COURT OF CASSATION ONCE AGAIN
ABOUT A FOREIGN CURRENCY CLAUSE

Summary

The aim of the paper is comprehensive analyse of the decision of the Su-
preme Court of Cassation (SCC) case Prev 60/2016 of 27" April 2017. A step
forward is a clear position of the SCC that foreign currency clause is based on
law, hence is unconditionally allowed in loan contracts. The first step back is
that the SCC by rejecting findings of the lower-ranked courts that foreign ex-
change rate fluctuation is a common phenomenon of the foreign exchange mar-
ket, failed to provide a standard for evaluation of that fluctuation. The second
step back is inappropriate application of the legislative provision that the obliga-
tions of the contractual parties are always expressed on the currency selected for
the foreign currency clause. The third step back is the application of consumer
protection legislation in the case of the corporate debtor who borrowed capital
for his main commercial activity. The fourth step back is the request for infor-
mation of the origin, structure and terms of acquiring liabilities that is used for
bank’s assets by loan contacts. The request is not founded in law, the questions
in the guidelines to the lower-ranked courts are not clear, some of them are
trivial and some senseless. Furthermore, the SCC did not specify what are the
legal consequences of the answers to these questions. The analysed decision fur-
ther undermines legal certainty the financial intermediation sector.

Key words: loan contract, foreign currency clause, rebus sic stantibus,
Supreme Court of Cassation, legal certainty.
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Ana BJETPOB
acucrent, Peda, Yuusepsurer Merpononuran, beorpap

AHAJIV3A TIOIUTUKE OIUBUIEHIN HA
IIPMMEPY KOMIIAHUJA V CPBUJII*

Pe3ume

Y itieopuju punancuja je ipeiiosnaitio ga epegHociii upme, y sehoj unu
Maroj mepu, 3aéucu og ontliumudayuje wpyu ocHosHe uonuitiuxe pupme: (1)
uneeciuyuoHe wonuitiuke, (2) nonuitiuke puunancupara (3agyxmusearba), u
(3) wonuiniuke gusugengu. Pesynitiaitiu uctipaxusarba, Koju cy ciposegenu
Ha y30pky og 41 xomilanuje cy dokasanu: Weopuja CUIHANUSUPArba 6e3aHA
3a HOnUIUKY gueugengu Huje eanugra 3a komianuje y Cpouju, umajyhu y
6UgY KOHUEHIPUCAHO 6/IACHUWLITIBO Y KOMUAHUjaMa Koje ymarbyje uHg@op-
MAUUOHY ACUMETPUJy U camum hume cmarbyje 3Ha4aj Uonutiuxe ucinaiie
gusugengu y KOHUMeKCULy cnarwa UOUTHUBHOI CUiHANA UHBeCTUUIHopUMA.
Takohe, xominianuje y Cpbuju Hemajy jacHo gepunucare gyiopoute inapieiiie
Koju ce ogHoce Ha geo gobuitiu Koju ce uciinahyje xkpos gusugerge. Ha xpajy,
komiianuje u3 kopiie BELEX 15 nucy ycilewinuje y tipumenu goopux ipasusna
KopilopamiueHoi yiipasmwarea Koje ce 0gHoce Ha UONAUTMUKY qUBUGeHGU Y 0gHO-
Cy Ha KomilaHuje 6aH Kopile.

Kmwyune peuu: ionuiiuka gusugengu, BELEX 15, undopmayuona acume-
wpuja, KOHUEeHPayuja 671aCHULINEA.

* OBaj paj je feo MCTpaXMBA4yKOr INpojekTa YHampebhewe koHkypentHocTn Cpbuje y

Ipoliecy nmpucrymamwa EBporckoj yuuju, 6poj 47028, 3a nepuop 2011-2017. roguHe Koju

ropip)kaBa MMHICTapCTBO 3a MPOCBeTy U HayKy Peny6muke Cpbuje.
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I YBop

Y Teopuju ¢uHaHCHja je IpeNo3HATO Ha BpemHOCT ¢upMe, y Behoj
VIV Mamb0j Mepy, 3aBJUCH Off OITUMU3aIyje TPU OCHOBHE IOMUTHKe (pupMe:
(1) wHBeCTUIIMOHE MONMUTHKeE, (2) mONMUTHKe PUHAHCKpama (3afyKuBamwa),
u (3) mommruke puBupeHau. OupMa Hajipe Mopa Ja OApenM KOIMKO U
KaKo >KelM Ja pacTe (MHBeCTMIVOHA monuTtuka). HakoH Tora, morpe6HO
je omryunTn Ha Koju HaumMH he ce puHaHCHMpaTH pacT — 3afp>KaHOM JO-
OUTH, JOKANMTAIN3ALMjOM WIM AYroM (MONMMTUKA (PUHAHCUpPamba OTHOCHO
3amyxuBama). KoHauHo, ofydyje ce o amokauuju HeTo mpuxozpa usmehy nse
anTepHaTHBe: (a) 3aip>KaBarbe JOOUTU OJHOCHO (PMHAHCUpame NHBECTUIIN]ja
3agp>kaHoM fobuty, wiu (6) ucrnata guBugeHAN (IIOTUTHKA nuByenmm). !

Y ¢unaHCHjcKOj MMTEpaTypy IOCTOjU AYroTpajHa febara O BaXKHO-
CTU TIOJINTUKE JUBVJECHAY U IBeHOM yTUIAjy Ha BpegHOCT ¢pupMe. Ha jenHoj
CTPAaHM CYy IIPEBACXOJHO TEOPMjCKa pasMaTrparba KOja HacToje fa U30IIyjy
CTBapHe JleTepMUHaHTe BpegHoCTH ¢pupme. Mutep nu MopnbaHu ce 1 faHac
CMaTpajy M0/Ia3HOM IIaTGOPMOM 3a OMJIO KOje pa3MUIIbalbe Ha TEMY JAVBHU-
menpHe nonmutuke. ITof HU30M TEOPUjCKUX MPETIIOCTAaBKY (CBeT Oe3 mopesa,
epukacHO 1 mepdeKTHO TP>KMIITE) OHU 3aK/bydyjy [ia ce BPeLHOCT pupMe
CTBapa Ha JIeBOj CTpaHM OMIaHCa CTamba OFHOCHO Ia BPeJHOCT pupMe 3aBu-
CI Off MHBECTULIMOHE TIOJINTYKE pUpMe, IbeHe IMOBUHE, YIOTpebe Te MMo-
BUHe (II0CTIOBamba) 1 onepaTuBHe npodurtabunnoctu. [lomruka guBugeHAN
je, y TOM cMuCITy, MpelieBaHTaHa jep oHa caMo ofpebyje pacniozieny cTBopene
Bpennocti.” [To wyBenoj Metadopu Kojy je ymorpe6uo Murnep, nusectuimje
U oneparuBHa npodurabunHoct oppedyjy ,BennunHy nuie’, a MOIUTKA I1-
BUmeHaM Kako he Beh gaTa muija 6Ty ceyeHa u Jge/beHa.

C gpyre cTpaHe, IIOCTOje eMNMPUjCKe CTYAMje Koje CY KpOo3 MHTepBjye
ca BpXOM yIIpaBa KOMIIaHMja IIOKyIIajle Jja YTBpAe KaKO MeHallepy y CTBap-
HocTu (y Kojoj mpermocTaBke Musepose u MoawpbaHujeBe XUIoTe3e He
IpKe) pasMUIIBAjy O AUBMAEHAAMA. Y jeIHOj CTYAMjU KOja je CIpoBeleHa
2004. ropmue? n KOja je 3alpaBO Hafirpajma YyBeHe JINHTHepOBe CTyAuje U3
1956. ronuse,’ ayTopu cy nobunu cnegehe xpydne ogrosope: (1) MeHaepn

1 Gil Cohen, Joseph Yagil, ,,A Multinational Survey of Corporate Financial Policies®, Jour-
nal of Applied Finance, Spring/Summer 2007, 57.

2 E Modigliani, M. H. Miller, ,The Cost of Capital, Corporation Finance, and the Theory
of Investment®, American Economic Review, 6p. 48(3)/1958, 297.

3 JTocrymHo Ha appecu: http://business.baylor.edu/Don_Cunningham/After%20the%20Me
M%20Revolution%20(CFO%20Magazine%201998).pdf.

4 A. Brav, J. R. Graham, C. R. Harvey, R. Michaely, ,,Payout Policy in the 21st Century,
Journal of Financial Economics, 6p. 77/2005, 483-527.

5 J. Lintner, ,,Distribution of Incomes of Corporations among Dividends, Retained Earn-
ings, and Taxes, American Economic Review, 6p. 46/1956, 97-113.
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He BOJIe /ja [JOHOCe OJTyKe O VICIUIATY AMBU/EHAN 3a KOje II0CTOje U3IIERN Aa
he y 6ynyhnoctu Mmoparu na 6yny npomemene. OHU ce HAPOUUTO OPUHY OKO
nosehama AMBUJEHIN 133 KOT MOXe YC/IEAUTH OfIyKa O EBUXOBOM IIOHOB-
HOM CMamemy. Y TakBOM cy4ajy, BehmHa he ce nmpe ompegenntn fa ce 3a-
RY>KU 1 UCIIaTV 0O6ehaHy AuBuUIEHY HETO [ja IPOMEHY OMUTUKY AUBUEH-
nu; (2) ma 6m M36ernm OmacHOCT CMambea AMBUACH[E, MEHAIIePHU ,IIerIajy
(,smooth) musupenne.’ YV tom cmuciy, MeHayepu he mosehatn mcmmary
AMBUJIEHNIe CaMO KaJj Cy CUTYPHU [Ja je IpOMeHa y mpuxopmma (y CMUCIy
myxoBor nosehamwa) crabunHa Ha fyru pok. [IpuBpeMeHe IpoMeHe y Ipu-
xonuMa Hehe foBecTy 1O IMpoMeHe HMOMUTHUKe AMBUAEHAY; U (3) MeHayepn
BUIIle OPVMHY O IIPOMEHM AMBUJEH/IE HETO O allCOMyTHOM M3HOCY ncrnahene
AUBUJIEH]IE jep IIPOMeHa M3asuBa peakiujy Meby naBectuTopuma (y mpome-
HY ce y4nuTaBajy HoBe MH(popManuje o BpefHOCTU PupMe).

[Toctoju nmu mobpa mpakca KOPHOPAaTMBHOT VIIpaB/baitba Kaf Cy Y
nuTarmy muBuaenne? Y Cp6uju 3akoH o MPUBpEHNUM APYIITBMMA’ He 7aje
MHOTO yImyTCTaBa O caMoj momutuiy pusupeHpe. Kopmekc KopropaTuBHOT
ynpasmpamwa [IpuBpente komope Cpbuje Takobhe He 6aBu ce TOCEOHO OBUM
nutamweM. Vnak, y meny koju ce ogHocu Ha npepyseha y xojuma je mp>kaBa
jemaH of BTaCHMKA U Y KOjeM je IOTpeOHO MoCceOHO 3aLITUTUTH OCTasle BIac-
HIKe HaBOAM ce Jja 6u TakBo npenysehe Tpebano fa MMa yCBOjeHY MOUTUKY
AVBUJIEHAN Koja 6u Tpebano jga Oyne jaBHa u npuMemnBaHa. OmIyKy o Au-
BUJieHIaMa Tpeba Ja ogoOpy cKymumTuHa (a mpemIoxu ogbop AMpeKTopa,
OIIHOCHO HaJ30pHM 0Z0Op) HAKOH LITO aHAAM3Mpa MOTpeOHe MHBECTUIje.
Tpeba, mo Kopekcy, HapounTo Tpeba nsberaBaTyt AUCKPELVIOHY UCIUIATY M-
BUJICHZIM IPXKaBM, jep OHA OrpaHMYaBa IUIAHMpPame M MHBECTULVOHY MO/N-
Ky oBuX fipymrasa.’ Ose onpen6e Kofekca y BemMkoM Meput IpefCTaB/mbajy
H06py IpaKcy KOPIIOPAaTUBHOT YIIpaB/baiba Y MOMIERY HOMUTUKE JUBUAECH/IN.

Y oBOM papy mokyIaBa ce laTyi OiTOBOP Ha MMTarbe KaKO Ha IIOIUTH-
Ky IVMBUZIEHIN I71efajy MeHaniepu y CpOuju? YTude M OHa M Ha HaIlleM He-
nepdekTHOM 1 Hee(PMKACHOM TPXMIITY Ha IleHy akiuje? Konayno, sannma-
JI0 Hac je fa /I KOMIIaHMje Koje Cy ce Ha 6ep3u npodumicane Kao KOMIaHmje
ca 06pMM KOPIIOpaTMBHMM yIIpaBabameM Yy Behoj Mepu o6pahajy maxmy
Ha MOJIUTUKY AMBUIEH/IM Off OCTANIMX KOMIIaHMja?

6 Heku ayTtopu TBpfe Aa je ,lerIaibe FUBUAECHAN  HAPOUUTO HPUCYTHO U BaXKHO KOX
¢dupMu Koje cy y dUHAHCHjCKMM Mpo6IeMuMa M KOje Ha Taj HAuMH MOKYLIABajy Aa
npuByky unsectutope. Bumu P. Kumar, B. S. Lee, ,,Discrete Dividend Policy with Per-
manent Earning®, Financial Management, 6p. 30(3)/2001, 55-76.

7  3axkoH o mpuBpegHuM gapywrsuMa (Cnyxbenu inachux PC, 6p. 36/2011, 99/2011,
83/2014 - pp. 3akoH u 5/2015), u1. 271-274.

8  IIpuspepna xomopa Cpbuje, Komekc KOpIOpAaTHBHOT yIpaBbarba, CTP. 46, JOCTYIIHO
Ha anpecu: http://www.pks.rs/SADRZA]/Files/Tekstil%20i%20koza/Kodeks%20korporativ
nog%20upravljanja.pdf.
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CaM pap je crpykTyupas Ha cnefiehu Hauns. ITocne yBoza cnenm npe-
I7Ief; TUTeparype, rae he ayTopn paja mpefcraButu u xunotese. Hakon xum-
HoTe3a, CIefy objallmerbe MeTOONOTje Koja ce KOPUCTIUIA Y eMIIMPYUjCKOM
Iiely ¥ HaKOH Tora mpepcrasuhe ce pesynratu ucTpakusama. Ha kpajy cie-
Jle 3aK/by4Ha pasMaTpama 1 6ubmorpaduja.

IT Ilpernen nureparype

Hamre ncrpaxuBame CIpOBEfIEHO je Ha Y30pKy Koju je obyxsarao 41
koMmmanujy. CaMo eck MCTpaxuBame je o6yxsarano 30 KOMIaHMja KojuMa
cy 6mmym pucTpubyMpaHu YOUTHMI Off CTpaHe ayTopa, a caM Y30pak je
JIOTyHeH 1 KoMITaHujama u3 kopre BELEX 15,° koje cy cryuie Kao KOH-
TponHM y3opak. Ha ocHoBy aHanmmse y3opka ¢bopMymnmcaHe Cy Tpu OCHOBHe
XUIIOTESE:

1. IlonmnTyKe OMBUEHAN W HajaBe JMCIIaTe SUBULEH IIyT€M CUTHA-
NMM3Mparma MOTY YTUIIATY Ha KpeTama lieHa akiyja npengyseha.

Y mpBOj XUIOTe3N LEHTPATHO INTambe je [a MU JuBUAeHAa (Tj. mo-
JUTUKA OVBUJEHAN) MMa edeKaT CUTHANIM3Mpama, OGHOCHO fla /I CMambyje
nHPOpMaIMOHY acuMeTpujy usMely ynpase um MHBeCTUTOpPa M TAaKO yTuUde
Ha IIeHy aKuuje Tj. BpefHocT ¢pupme. Crora, y HACTaBKy TeKcTa aHanuaupahe
ce uTeparypa Koja UCINUTYje CIIOMEHYTY IPOOIeMaTHKY.

Hexn ayTopu TBpzie la IOMNMTHUKA OVBUEHAN MMa IIO3UTUBAH yTHULIA]
Ha TIpUHOCE Ha aKiyjy y myrom poky.'® Cryauja 6asupana Ha ankeTMpamy
MeHayepa y Bemukoj Bpuranuju (2000. rogmue, 164 dupme ca JIoHmOH-
cke 6epse) objapmena je 2005. rommue.!! AyTop kpehe on ocHoBHe Xumo-
Tese [la y peaTHOM CBeTy TPKMIITAa HUCY KOMIUIETHAa M IepdeKTHa Kao y
xunoresu Munepa u Mogwbanuja u Jja, CTOra, IOIUTUKA JUBUIEHN yTU4e
Ha BpegHOCT (pupMe jep ajpecupa HEKOIMKO TPXXMUIIHUX uMIepgexuyja. Y

9  BELEX 15 mpepcraB/ba MHAIEKC HajIMKBUSHMjUX aKuja Ha beorpanckoj 6epsu. Hamena
MHJIEKCa jecTe Ja Mepy IpOMeHe IjeHa HajIMKBUIHUMX aKiuja Ha joMaheM Tp>Xuuty
kamuTana. VIHAeKc je MOHAepyMcaH TPXKUIIHOM KaNmWTaIM3aLUjoOM U M3padyHaBa ce
CBAaKOIHEBHO, Y pealHOM BpeMeHy. Ydeurhe IojefuHaYHe KOMIIaHMje OrpaHUYEHO je
Ha 20 opcTo (y cMMCITy BpefHOCTM KalMTanusanuje). Y MHEEKCHOj kopmu cy ciemehe
aknuje: HVC a.j., Hosu Cap, Aepoapom Hukona Tecna a.j., beorpan, Komepiujamna
6anka a.j., beorpanm, Tlanmenuka ®urodapmanmja a.nm., 3emyH, Mertanan a.j., Topmsn
Mmnanosan, ErepronpojexT xomauHr a.j., beorpan, Meccep Texwmorac a.pi., beorpan,
Ancda mrnam a.n., Bpamwe, Cojanporens a.j., bedej, Jenuncrso a.n., CeBojHo, u Vimmon
Cesarn a.i., CeBojHo.

10 A. Kalay, R. Michaely, ,,Dividends and Taxes: A ReExamination’, Financial Management,
6p. 29(2)/2000, 55-75.

11 A. Dhanani, ,Corporate Dividend Policy: The Views of British Financial Managers®, Jour-
nal of Business Finance & Accounting, 32(7) & (8), September/October 2005, 1625-1672.
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NoMOhHMM XMIIOTe3aMa ayTop MAeHTH(]UKyje KaHa/le TOT yTuiaja Tpaxehn
ynopuira y GMHAHCHjCKOj uTepaTypu. IIpBo, ayTop ucnutyje ma mm momm-
TYUKA IVBUICHAM yTUYe Ha KalUTA/THY CTPYKTYPY pUpMe U HeHy UHBECTH-
IIVIOHY NOJINTHUKY U, IIPEKO HbUX, Ha BpegHOCT pupMe. Vizeja je ma je momm-
TYIKA AVBUJEHAN 9eCTO IOCTIeAUIIa OIIYKA O MHBECTUPABY U (PUHAHCUPALY
¢dupMe, anu MOCTOjU U Be3a Y CYNPOTHOM cMepy. [Ipyrum pednma, ¢excu-
OunHa (1 pe3auayanHa) IMOMUTKKA JUBUACHY NTOApasyMeBa a ce BIaCHUIIN-
Ma ncitahyjy oHe fuBUzieH e Koje IPeOCTaHy HAKOH ILITO Cy ONTUMMU30BaHe
OITyKe O MHBECTUpawy ¥ (UMHaHCHpamy.'> JIpyro, monmuTuka mmBuMmeHIN
Moxke moBehaTyt BpeHOCT pupMe Kpo3 cMamberbe MHBeCTUIVIOHE aCUMeTpuje
usmely BracHuMKa u MeHaiepa (Teopuja curHanmusuparma).'’ Hanme, uspmam-
Ha MOJIMTUKA JUBUMICHAV je KpeAnOWIaH Maja CKyIl MeXaHU3aM Jia ce VMH-
BECTUTOPMMA ITOKaKe (CUTHaIM3Mpa) pasimka usMehy cTBapHO ycIelmrHmx
¢bupmn (Koje Cy y cTamy /la KOH3MCTEHTHO MCIUTahyjy u3paliHe fuBMUAeH )
U OHMX KOje ce caMo IIpeficTaB/bajy Kao ycmemHe. Tpehe, momutuka nyuBu-
[eHaM CMamyje areHnujcke Tpourkose. Hanme, Bpahajyhn roroBuny axumo-
HapyMa, IMBUJIeHIe CMambyjy MOTyhHOCT la MeHallepy IIpaBe CyOOoNnTIMaTHe
MHBECTULIMOHE OJJIyKe, a Y3 TO M3JalllHA MCIJaTa AUBMEHAM IpUMOpaBa
MeHallepe 1a MHBeCcTuIje GMHAHCKUPajy U U3 APYyrux u3Bopa nosehasajyhn
THMe MOHMTOPUHI HaJl MeHallepyMa, jep ce OH IPOIIMpYje U Ha BIACHUKE
myxunakor karmrana.'* Konauno, moryhe je ma Hekn akimonapu s6or npu-
pOZie BUXOBOT MOJIOXKaja (HIpP. HOPECKM CTATYC, MHCTUTYLVIOHA/IHY VHBe-
CTUTOPU UTH.) pedepupajy UCIIIATy AMBUACHAN WIN NAK CTAOWIHY MOIN-
iy muBupennu.”” ®upMe Koje M3Na3e y CycpeT TaKBUM MHBECTUTOPUMA
uMajy Behy BpeIHOCT aKIjuja Ha TP>KMUIITY.

Pesynrar CTym/Ije16 je MoKasao fa MeHayepu y Benukoj bpuranuju y
OCHOBM TIOAP>KaBajy OCHOBHY XMIIOTe3Y, T€ Ja YaK M Ha TaKO pa3BUjeHOM
TPXUIITY (Koje je 61IMCKO TeOpUjcKOj npejyt 0 epMKACHOM TPXKUIITY KaIly-
Taja) MOMUTMKA AMBUMIEHAM yTuUde Ha BpegHOCT ¢upMe. KoHKpeTHO, OHM
CMaTpajy fia MOMUTHMKA AVBUAEHAM afpecupa MHPOPMAIVOHY acCUMETPUjy

12 W. Megginson, Corporate Finance Theory, Addison Wesley, 1997.

13 Ha npumep, S. Bhattacharya, ,,Imperfect Information, Dividend Policy and ‘the Bird in
Hand’ Fallacy’,,, Bell Journal of Economics, Vol. 10, 1979, 259-270; K. John, J. Williams,
»Dividends, Dilution and Taxes: A Signaling Equilibrium®, Journal of Finance, Vol. 40,
1985, 1053-1070.

14 M. Jensen, ,Agency Costs of Free Cash Flow, Corporate Finance and Take-overs®, Ameri-
can Business Review, Vol. 76, 1986, 323-329.

15 Takobe, Li n Lie TBpe Aa ofryKa o IpOMeHM JUBUAICHAE, KaO ¥ M3HOC IIPOMEHE, 3aBUCK
OI IIpeMuje KOjy Tp)KMILITe KaluTala Jofe/byje nuBnuaeHnama. OHM Bepyjy fa TPXKUIITe
KamnTaaa Harpabyje MeHayepe Koju y3uMmajy y o63up 3axrteBe mHecturopa. W. Li, E.

Lie, ,Dividend Changes and Catering Incentives®, Journal of Financial Economics, Vol. 80
(No. 2), 2006, 293-308.

16 A. Dhanani, 1625-1672.
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Kao U Jja yTU4e Ha BPEJHOCT OHMX (PUPMU Y 4UMjOj BTACHUYIKOj CTPYKTYPU CY
MHBECTUTOPU KOjU UMajy OTBOpeHY NpedepeHIujy 3a pefoBHY U CTaOMIHY
(n/vmn msgamny) ncnary gusupengu. C pyre cTpaHe, CTyAyja HHje TOf-
p>Kana mjeje 0 KaluTaaHOj CTPYKTYPU U CMalbelby areHLMjCKUX TPOIIKOBaA.
KonauHo, cTypuja je mokasana fia ,TAUHOCT XUIIOTe3a 3aBYUCHU Of BeTIMYNHE
¢dupMe, MHIYCTPUjCKOT CeKTOpa, MPWINKA 3a PacT MHAUBUAYyanHe (upMe,
BJIACHMYKE CTPYKType U PakTIuKe NHPOPMALVIOHE acMeTpuje.

Ipyra xumnotesa y pafgy IJacu:

2. Tenepanno rnegaHo, kommanuje y Cpoujy HeMajy jacHO nepuHMCaHe
JlyTOpOYHe TapreTe KOju ce OfHOCE Ha Jeo BobuTy Koju ce mcmahyje kpos
IVBJEHE.

YnpaBo ca TUM y Be3), IIOCTaB/ba Ce NNUTAmE, f1a /I je Be3a MMeby
HNONMUTUKE IVUBUJEHM U ILleHe aKluja IOfljefHaKO Ba)XKHA Ha pa3BMjeHUM
TP>KMIITMMA KalliTa/la U OHMMa Koja Cy y pas3Bojy.

Panuje momenyrta cryguja us 2004. roguHe Koja je IPUKyIIMIA
uHpopmanuje ox 140 pMHAHCKjCKUX JUpPEKTOpa U3 IeT pa3BUjeHNX 3eMaba
(CAL, Benuka bpurannja, Hemauka, Kanapa n ]anaH)18 [I0Ka3asa je Ja 4aK 1
Ha Hajpa3BMjeHMjUM TP>KMIITUMA MEHallepyl MHOTO BHIIE ITaXKbe ocBehyjy
VHBECTMILMOHO] IMOMUTULM HEro MONUTHKAMa 3afy>KMBama U IVBUMNEH-
mu. Mebytum, mucra cTyauja Hamasy fja ce peflaTMBHY 3Hauyaj [jBe IOTOHE
nosehaBa 3ajefHO ca 3apyXemeM upme.

Kaza cy y nmuramy Tp>XMIITa y pasBojy, HeMa CTyAMja Koje Cy ce TUM
nuTamyMa 6aBWIa Ha HamuMM IpocTopuMa. VMmak, kaja je Jyxua Epoma
y nuTamy, aHammsa 63 HeduHaHcHjcke ¢pupMe Koje cy mcitahmsane guBu-
neHpe y nepuopy of 1993. o 2007. roguHe, a Koje Cy NMCTUPaHe Ha IPYKOM
TPKMINTY KamuTana,' Tokasama je fa MpoUTAOUIHOCT M MUKBUIHOCT
nosehaBajy kop oBux ¢upmm BepoBaTHohy mcmmate ausupgenpe. C gpyre
CTpaHe, MUHBECTUILIVOHE NIPUIINKE, 3a/ly>KEHOCT U PU3MK IIOC/TIOBamba CMambyjy
U3ITIeN UCTIIaTe JUBUAIeH e. Y LIe/IMHU Y3€B, Hajasy IOfIp>KaBajy XUIIOTEe3y O
MHPOPMAIOHOj ACUMETPUjY U areHIVjCKUM TPOIIKOBVMMA, T€ Y TOM CMUCITY

17 Dewenter u Warther, Ha mpuMep, Hopefie TOMUTYKE AUBUCHN aMEPUIKIUX 1 jallaHCKUX
KOMIIaHMja ¥ TeCTMpajy yTUIIAj TUX IIOIUTHUKA Ha LieHe akuuja. [Tokasyje ce ma jamancke
KOMIIaHUje MMajy Makbe IpobreMa ca MHGOPMALMOHOM aCUMETPUjOM Off AMEPIUUKMX.
Crora, 1leHa akIja y JarnaHy Mame pearyjy Ha IpoMeHe Y TIOMUTUIV AUBUAESHN HETO Y
cny4ajy Amepuke. K. L. Dewenter, V. A. Warther, ,,Dividends, Asymmetric Information
and Agency Conflicts: Evidence From a Comparison of Dividend Policies of Japanese
and US firms®, Journal of Finance, Vol. 53 (No. 3), 1998, 879-904. Kana y pupmu nocroju
BehMHCKN ak1MoHap, Takohe ce cMaTpa fia je MHPOpPMALMOHA acKMeTpyja Mamba.

18 G. Cohen, J. Yagil, 57.

19 Patra Theophano, Poshakwale Sunil, Kean Ow-Yong, ,Determinants of Corporate
Dividend Policy in Greece®, Applied Financial Economics, Vol. 22, Issue, 13-15, August
2012, 1079-1087.
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yKasyjy fa ce CUTyaljyija Ha OBOM TPXKUILUTY y Pa3BOjy He Pas3/uKyje MHOTO
Ofl cuTyalje Ha pa3BUjeHNM TP>KUIITUMA.

Crynguja Illnanmje maje cnmuHe Hamase. Ha ysopky op 101 Benmke,
HepMHAaHCHjCKe, TMCTUPaHe NIITAHCKe KOMIIaHuje ay Topy oTBphyjy Aa momm-
THKA 3ay>KVBaba 1 JYBMACHY YTI4e Ha BpeHOCT ¢pupme.”” OHM 1OKa3yjy
7la je Ta Be3a HeraTMBHA y 00a clydvaja Kajja ¢pupMa ¥Ma IPUIMKA 33 PacT.
Hacynpot Tome, o6e momuruke (McIlata AMBUEHIV M 3aly>KVUBambe) IO-
3UTMBHO YTUYY Ha BPeJHOCT (upMe Kajia MHBECTULMOHNX IPWINKA HeMa.
Crynuja je Takohe moTBpAMIa la BIaCHMYKA CTPYKTypa yTH4e Ha OfTyKy O
aJIoKaIMju pecypca pupme.

3. Kommanmje ns koprne BELEX 15 cy ycnemHmje y mpuMeHn go6pux
IpaBuIa KOPIOPAaTMBHOL YIIpaB/bamba KOjeé Ce OFHOCE Ha IONMUTUKY JWMBU-
JEH[V Y OHOCY Ha KOMIIaHMje BaH KOpIIe.

Y tpehoj xumoresn he ce KOHTpacTMpaTu TUINYHO a.Ji. Koje je Ju-
CTUPAHO C ,eKOHOMCKMM MOTUBMMA“ (IPUKYIUbame €KCTEPHOr KaluTania
Ofl IIMpPOKe MHBECTHIIMOHe 0ase, pasjBajalbe BIACHUINTBA M YIIPaB/barba
UTH.) U ,ocTane“ ¢pupme (pupme Koje HUCY a.j. WK Cy popManHO a.ji. amu
Cy TIO CBOjOj €KOHOMCKO]j CYMITMHM [.0.0. Tj. MMajy KOHTPOJIHE aKI[IOHape).
Cywrruncky, nopepuhe ce komnannje u3 kopre BELEX 15 ca komnannjama
KOj/IMa je TOC/IaT YIUTHUK, Koje Cy BehMHCKM [1.0.0 TI0 IpaBHOM OOJMKY U
OpraHM3alMOHO] CTPYKTYPM.

®ama u Ppenu npumehyjy Tpenp maga y 6pojy KoMpaHuja Koje
ucrahyjy auBugeHae y ToToBUHM ca 66.5% y 1978. ronyuu Ha cera 20.8%
y 1999. ropmam.> OBaj mpaMaTu4aH IaJ, OHYU NPUNKCYjy Tpuposu Gupmu
4YMjuUM aKlMjaMa ce TPryje Ha aMepMYKOM TPXKMINTY KammuTana. IIpomena y
IPUPOAN TUCTUPAHNX PUPMIU je MOCIeANIIa IIPOMEHa Y IPaBIINMa IMCTVH-
ra. Onn nnpumehyjy na je sHavajHO MoBehan 6poj Mamux Gupmm koje cy -
cTupaHe Ha 6ep3ama, fa Te pupMe MMajy Majne IpopuUTHe MapKe any Hyfe
mobpe npuke 3a pact. TakBe KOMIaHuje, IO MPaBuUTy, He UCIUTahyjy fuBK-
nenpe. Jlabe, Masie KOMIaHuje, MO MpaBuIy, cIaahyjy Mame IMBUIEHTE OFf
BEJIVKMX.

Jemua crymuja ca Victambyicke 6epse koja KOpucTu IopaTke o 116
MHIYCTPMjCKMX KOMIIaHMja y nepuony off 2004. mo 2009. rogune ucnurana je
omHOC M3Mely KOHI[EHTpaIlije BIACHUINTBA U IMBUIEHIHOT pUHOCa.>* Pe-

20 Pablo de Alonso Andres, Felix J. Iturriaga Lopez, Juan A. Sanz Rodriguez, ,Financial
Decisions and Growth Opportunities: A Spanish Firm’s Panel Data Analysis®, Applied
Financial Economics, Vol. 15, Issue. 6, March 2005, 391-407.

21 E. E Fama, K. R. French, ,Disappearing Dividends: Changing Firm Characteristics or
Lower Propensity to Pay?*, Journal of Financial Economics, Vol. 60 (No. 1), 2001, 3-43.

22 Ersan Ersoy, Emin Hiiseyin Cetenak, ,,The Impact of Ownership Concentration on Divi-
dend Payout Policy: Evidence From Turkey*, Ege Academic Review, Vol. 15 Issue 4, 2015,
509-521.

32



10-12/2017. Karapuua Bymuh, Ana Bjerpos (cTp. 26-48)

3y/ITaTH II0Ka3yjy Aa OCTOj1 MO3UTUBHA Kopenalyja u3Mehy KoHIeHTpanuje
BJIAaCHMINTBA U AVMBUIEHJHOT IpuHOca. Vifieja je ma je y ciydajy mocrojama
BehuHckor akiMoHapa MHGOPMAIVIOHA acyMeTpyja [ajleKo Mama, Ia ca-
MMM TVM Mama je MOTYhHOCT CUTHa/lu3upama Iy TeM IIONTIKe TUBUJEH L.
Taxobe, cTynmuja us Benruje®® mokasyje fa KOMIaHMje y TIPUBaTHOM BIac-
HUIITBY 110 npaBuity He Ivtahajy musupenpe. Y mopebemwy ca muctupanum
koMiaHujama oHe he pebe mmahatu gusupenne, a u camu usHocu he 6utn
Maml. Y 0BOj CTY[Uj! Ce TTOKa3ajIo 1 fia IpyIe KoMIIaHuja 1mrahajy Behe au-
BUJEH[Ie Of KOMIIaHMja KOje HUCY [ie0 TPyIle, Kao U Ja KOMIIaHuje Koje Cy ¥
rpynu, mwiahajy Behe guBuaeHe yKommMKo UMajy MamUHCKe akiyoHape. Ko-
HA4HO, IIOCTOje I0Ka3M ja ¢pupMe Koje Cy MMUCTUpaHe y faneko Behoj Mepu
»IIermajy" muBujeHsie Hero ¢GupMe Koje Cy IpMBAaTHE U y TOM CMUCITY HUCY
TIOIBPTHYTe CTPOTOM HAJ30PY jaBHUX TPXKMIITA KamyuTana, !

TlomenyTa 6puTancKa cTyauja’ koja je mcrmrana u Besy usmeby
HOje[HNX KapaKTepuUCTuKa pupMe U IOMUTUKE AUBUEHAN YOUUIA je U3-
BecHe IpaBWIHOCTH. Hamme, mcTpakumpame je IOKa3ajo fHa YKOMUKO Y
BJIACHNYKOj CTPYKTYpU (pypMe IOCTOjI BEIVKO y4Yelrhe MHCTUTYLVOHATHUX
MHBeCTUTOPa, pupMa he mame obpahary maxmwy Ha CTaOUIHY UCIUIATY TO-
TOBMHCKUX AMBMAEHIM, a BUIIE HAa yTUIAj IPONNUCA O HOpe3NMa U HUXOB
yTUIaj Ha pa3aM4mUTe KaTeropuje MpUXOfia MHCTUTYLVIOHATHUX MHBECTH-
topa. [la/be, koMmaHuje koje cy y ¢asm pacra Bepyjy Aa je aKlMOHapuma
Ba)KHNja KaIlMTalTHa KoOuUT oy nuBupeHge. CynmpoTHO Bakn 3a ¢pupMe Koje
cy y dasu cmabor pacra. Bennunna dypme Ha Ba HauMHa MMa Be3e Ca UCIUIA-
TOM AMBUeHAN. Mame koMIaHuje nMajy Beha OyiieTcka orpaHndermba 1 CTO-
ra Mopajy 6utu ¢ekcubmiHuje ca ucraaToM guBuneHan. [labe, oHe Bepyjy
ia Y BUXOBOM CJIY4ajy AVBUJECHNE VIMajy CHOKHUjU edeKaT CUTHAIM3UPaha
Hero Kof ¢upMu Koje cy fo6po erabnupaHe U IOCTOje AY>KU HU3 TOOM-
Ha 360r penatusHo Behe MHpoOpMarmone acumerpuje.’’ Kapa je y muramy
yTUIdj MHAYCTpUje Y Ko0joj ¢pupMa HOCIyje, OPUTAHCKO UCTpaKUBaME je
noKasano fia pupMe y PpUHAHCHjCKOj MHAYCTPUjU U KOMYHa/lIHa mpenyseha
pe/aTMBHO BUILE BEPyjy Y CUTHa/IM3Mpambe JUBMIeHAaMa Hero npefyseha y
ocranuM nHpycrpujama. KoHayno, Bucoko 3agyskeHe pupme obpahajy Burre

23 An Rommens, Ludo Cuyvers, Marc Deloof, ,,Dividend Policies of Privately Held Compa-
nies: Stand-Alone and Group Companies in Belgium®, European Financial Management,
Vol. 18 Issue 5, 2012, 816-835.

24  Roni Michaely, Michael R. Roberts, ,Corporate Dividend Policies: Lessons from Private
Firms®, Review of Financial Studies, Vol. 25 Issue 3, 2012, 711-746.

25 A. Dhanani, 1625-1672.

26  Bupawm, raxkobe: H. Mozes, D. Rapaccioli, ,,The Relation Among Dividend Policy, Firm Size
and the Information Content of Earnings Announcement®, The Journal of Financial Re-
search, Vol. 18, 1995, 75-88; M. Mougoue, R. Rao, ,,The Information Signalling Hypoth-
esis of Dividends: Evidence from Co-integration and Causality Tests®, Journal of Business
Finance & Accounting, Vol. 30, 2003, 441-478.
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HaXme Ha IToTpebe 1 JKeJbe BIACHMKA Te IIOCTIeAVYHO M Ha MONMUTHUKY AVBU-
menu. Ipaxam n XapBu y BUXOBOj CTY[AUjU TaKohe IoKa3yjy Aa KoMIaHuje
Koje mpedepnpajy drHaHCUjCKY (QIeKCHOMIHOCT y TIOITeNy 3afyKMBamba,
o6pahajy Behy naximy Ha HONMUTUKY AUBULEH/N.

III MeTtopmonoruja

AyTopu cy 3a norpebe UCTpakBamba HaIPaBWIM YIUTHUK KOjU MMa
15 nuTama Ha Koja Cy ofroBapanyu MeHayepy, yrinasaoM CFO (punaHcujckn
nupekropu, Chief Finance Officer). Y3opak je obyxsaruo 30 xommanuja. Y
CaMOM YIUTHUKY INTama Cy ce (OKycHpana Ha MOMUTUKY UCIUIATe AVBMU-
IeH/Y, Be3y MONNUTUKE OVBMAECHAU U BPEJHOCTY KOMIIaHuje, Takobe, meHy
Be3y Ca MHBECTUIMOHUM U (PMHAHCUjCKMM OJTyKaMa, Kao M KOH3UCTEHT-
HOCT KOMIIaHMja y MCIUIATU JUBULEHIM CBOjUM BracHuMuuMa. Kpos ynut-
HUK ce MCIuTyje u JIMHTHepOB MOAeNT KAa0 M HeroBa IPMMEHBUBOCT Ha
CPIICKMM KOMITaHMjaMa. VICIuTaHUIV Cy Ha CBa OBa MMTaba UMAJIN ONLVjY
3a0Kpy>KuBama ofropopa of 1 mo 5 (1 ,Hukag“ u 5 ,yBek”). YOUTHUIM Cy
nocmatu CFO myTeMm Mejna, a ayTopy paja Cy y CIy4ajy HeKUX HejacHoha
MIMa/Ii IIpaBo Jia I030By UCIIUTAHNUKA TeleOHOM, KaKO 6M OTKIIOHM/IN CBa-
Ky HejacHohy.

YmurtHuk je monyHuno 30 CFO. OcHOBHM KpUTepHjyM 3a GopMuparbe
y30pKa je 610 Pa3HOIMKOCT MOC/IOBakha, OJHOCHO IIM/b je 610 [ja ce MOKpuje
mto Behu 6poj AemaTHoCTH, Kako 61 ce JOIIO IO PelleBaHTHUX 3aK/bydaKa.
Crora, ayTopyu Cy HacTOja/M fa CTpaTu(MUKOBaH y30pak o0yxBaTu mpenyseha
pasnuunMTe BeIMYMHE, TUINA BJIACHUIITBA, [ENTAaTHOCTY, Kako Oum MMamm
peanHujy CIMKY ¥ YTBPAMUIN €BEHTYa/IHe Pas/IMKe Y IPUMEH) KOHIIENTa Koje
Cy yCIIOB/bele KapaKTepuCTMKaMa Ipefyseha. Y camoM ys3opky y morieny
Be/MYMHE KOMIaHuja, 33% mpencTapbajy Bemmka npenyseha, 23% cpenma,
18% mama u 26% MUKpo. AKO ce aHa/nu3Mpa BAaCHUIITBO, 60% KoMIaHUja
je y crpanoM BracHuIITBY, a 40% y momahem. Kommanwmje y ysopky cy
pacniopebheHe 1o menarHoctuMa Ha cnefiehu Hauns: 38% KoMmaHMja craja y
npepabuBauku cexkrop, 15% y ¢unancujcku, 10% y cektop Manonpopaje u
Ipojaje Ha BeMMKo, 20% je y ceKTopy Typusma, 10% cy TelneKkoMyHMKaluje,
IT cexrop umnum 7%. Pesynrtatu cy ananmmsupanm y mporpamy SPSS. Ilo
TUITy opraHusanuje 75% KOMIIaHMja CIlafia y JpyLITBa ca OTPaHMYEHOM
oprosopHouhy (#.0.0.), 15% 3arBopeHa akumoHapcka gpymTsa n 10% ot-
BOpPEHA aKIVIOHAPCKa IPYIITBA. AHA/IN30M Y30pKa I OpPraHM3aLOHe CTPYK-
Type KOMIIaHWja, JOMa3y Ce 10 3aK/by4Ka Jla JOMUHUPAjy KOMIIAaHMje Ca BYU-
COKOM KOHIIEHTPallMjoM B/IaCHUINTBA y OJHOCY Ha KOMIIaHUje Koje MMajy

27 J. Graham, C. Harvey, ,The Theory and Practice of Corporate Finance: Evidence from the
Field®, Journal of Financial Economics, Vol. 60, 2001, 187-243.
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JMCIEP30BAaHy BJIACHUYKY CTPYKTYpPY, IITO U jecTe TeHepalHU TPeHJ, Y
npenysehnma y Cp6uju. Crora, y3opak je momymeH ca 11 KoMmaHmja Koje
npunazajy BELEX xopmu, koje Cy yjegHO NpeficTaB/bale KOHTPOIHY IPyIy
ca KojuMa Cy ce IOpPeiININ Pe3y/lTaTu OfrOBOPa MeHallepa 13 MHUIMjaTHOT
ucrpaxnBama. Hamepa ayropa je 6mma ma ce HampaBy KOMIapaTVBHA aHa-
nm3a usMelhy KOMITaHMja Koje Cy pasmrduTe 1o IpaBHOj GOPMU U KOje MMajy
PasIMYUT HMBO KOHIIEHTpallyje BIaCHUILITBA, Ka0 M HUXOBOT OffHOCa IIpeMa
HOMUTULIA TUBUIEHIN.

IV Pesynratn

Haxon anammse xopuinheHe jmreparype Kao M IpUKasaHe METOMO-
TIOTHje Y OBOM Jie/ly pajia JOKasyjy ce IOCTaB/beHe XUIIoTe3e. Y HaCTaBKY TeK-
CTa aKIeHaT je Ha IPBOj XUIIOTE3!, OTHOCHO f1a ITOJINTUKE IUBUAECHIY M HajaBe
UCIIJIaTe IVBUIEHV IIyTeM CUTHA/IM3Mparba MOTY YTULATY Ha KpeTaiba LieHa
axnyja npenyseha. Kao mro je Beh mpezncraBbeno y mperneny nureparype,
TpxuiTe Kanutana y Cpouju koje je HeepMKacHO U IUIUTKO, He MOXKE IIOT-
BpANTY PVMHAHCHjCKe KOHIIeNTe oyT Munepose 1 MoaubaHujeBe TeopeMe
0 upeneBaHTHOCTH AuBUAeHAN. MehyTnMm, y oBom geny he ce mcnmrusarn
KOHIIENT ITOJIMTHKE UCIIIaTe AMBUIEHIM U BPEIHOCT KOMIIAHNja, Ka0 U KaKBe
CHUTHaJIe TIOJIMTHKA AMBUAEHY Ia/be TpxKuiTy. Kao mTo je Beh HaBeneHo y
Iperjeny MUTepaType, IOCTOje pasHa UCTPakMBarba KOja TOBOPeE Jla IIO/IUTH-
Ka IVMBMIEHAM Moxke moBehatu BpegHOCT ¢upMe Kpo3 cMamerme nHpopma-
oHe acuMeTpuje nsmel)y BracHmKa 1 MeHanepa (Teopyja CUTHAIU3UPamba).
Mebytum, Behu mpoleHaT KOMIIaHWja M3 Y30pKa VMMAjy KOHIIEHTPMCAHY
BIACHUYKY CTPYKTYpY, IITO MMIUIMIMPA Ja Cy BJACHULM UM MeHallepu
WIM BPJIO OOpPO yIO3HATH ca CTameM y ¢upMu. AHammsmpajyhm cajrose
KOMIIaHMja, Ka0 ¥ y JOJATHMM VMHTEPBjyMMa MeEHallepa KOMIIaHWja, JOILI/IN
CMO JI0 Ha/la3a Jja KOMIIaHMje HeMajy jacHo jeduHMcaHe MOMUTHKe TUBUJIeH-
au. MehyTtuMm, nako je FOCTYIHOCT IOfaTaka O UCIIaTaMa AMBUJICHAN Maja
VUV 1 He TIOCTOj!, OATOBOPU MeHallepa O IOCTOjamy Be3e u3Mebhy mommruke
OVIBUJICH[Y ¥ MIO3UTYBHYUX CUTHA/IA KOje KOMIIaHMja IlIajbe TPXXUILITY YKa3yjy
Ha IO3UTMBHY penanujy. IlocTaB/beHa cy OBa mUTama: ,/a 1M MUCIUTE I
VICIUIaTa AVIBUAEHAV yTIU4e Ha LieHy aKiyja?“ u ,/1a M MUCINUTE Ja UCIUIATa
AMBUJICHAN 1Iaj/be MO3UTUBAH CUTHAA TPXXULITY? OAroBOpK Cy HMpUKasaHM
Ha crnegehuM rpadukoHnMa:
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Ipadukon 1.
ITporuenar oprosopa gupexropa (CFO) BesaHo 3a OCTOjambe Bede u3Mehy
IONIMTYIKE IMBUICHIM 1 KpeTama IleHa aKIyja KOMIIaHMtje
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WsBopu: Pesynratu ucrtpakubama Koje Cy CIIpOBENM ayTOpy paja

Ipadukon 2.
I[Tpouenar oprosopa gupexropa (CFO) BesaHO 3a OCTOjambe Bese
u3Meby ucnaTe [UBUACHY U CTalba NO3UTVBHUX CUTHAIA TPXKUIITY
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ITorpe6Ho je ucrahm pa je Hamra aHamu3a IpeBAacXogHO O6mma GOKy-
CpaHa Ha BepoBama MEHallepa Be3aHO 3a edeKar NCIUIaTe JUBUCHAM Ha
HeplLeniyjy BpesHocT! pupMe y odrMa BracHuka. Takobe, morpe6HO je Ha-
IJIACUTH JIa je Y CPIICKUM pupMaMa Koje Cy 7.0.0 TI0 CBOM IIPaBHOM OO/MKY
¥ OPTaHM3AIVIOHO] CTPYKTYPY, MHPOPMALMOHA aCKMeTpHja MMHUMAJIHA, jep
BIIACHUK VMIMa OJIINYaH yBUJ| ¥ IOCTOBAIbE ¥ CaM MOXE Y CBAKOM TPEHYTKY
ma otmycTu MeHaijepa. Crora, nocroju Beha BepoBarHoha npucyTHOCTM MH-
¢dopmanmone acuMeTpuje y pupMama Koje Cy JMCTUPaHEe Y OLHOCY Ha J.0.0
KoMITaHMje. AKO ce unak GpoKycupamo Ha OirOBOpe MeHalepa y y30pKy (Koju
YITaBHOM 4YMHe 71.0.0.), OHM YKasyjy Ha fpyradmje pes3yaTare y OfHOCY Ha
paHMja UCTPaXKMBalba, OHOCHO Jla MEHallepy MIIAaK MMajy MO3UTUBAH CTaB
npeMa UCIUIATV AMBUAEHAYU M Bepyjy Y IPeHOC MO3UTUBHUX MHpOpManyja
Ka TPXXUINTY y C/y4ajy UCIUIaTa auBuaeHau. Vako je HuBo mH(pOpMaIoHe
acyMeTpuje HM3aK y KOMIIaHMjaMa U3 Y30PKa, Pe3y/ITaTh UCTPaKMBarba Uy
y OPUJIOT TEOPUjU CUTHAIM3UPAK-a, OFHOCHO IOCTOjU F€HEPATTHO BEpOBambe
fla ako KoMIaHuja yuciiahyje muBujeHze, OHa IIaj/be CUTHANT O CTAOVIHOM
IOCTIOBamY, yBepaBajyhu jaBHOCT O yCHEIIHMM HOCTOBHMM W3IVIEAUMA U
Behoj BpegHOCTH KOMMIaHMje.

Kaxo cy Behuna xommnaHmja u3 y3opka [.0.0., YIIABHOM KOMIIaHYVje
KOje Cy IOBYKJIe aKijuje ca 6ep3e U Ipellie Y HIDKY OPraHU3alMOHy CTPYK-
TYPY, KaoO U 3aTBOPEHA a.[l., aHa/IM3MPAHe Cy U KOMIIaHMje Koje Cy OTBOPeHa
a.i. n meo xopne BELEX 15, koju npepcraspa Bogehu nupuexc beorpajcke
Oepse.

IIpunuxoM aHanM3e MO3UTUBHUX CUTHAJIA KOje ce IIPEeHOCe Ha TP>KMII-
Te, HAKOH 00jaBe NCIUIaTe JUBUJEHJE, Y Pajgy Cy y3eTa [Ba MHAMKATOpA:
Maiba BOJATUIHOCT y KpeTamy lleHa aKLiMja y IOCMaTPaHOM IIE€pUOAY Of
2010. no 2017. roguHe, Kao ¥ PACT IjeHa aKnuja. AHaIM3a jaBHO JOCTYIHMUX
nofjaTaka KOMIIaHMja je 3armodera ca KommanujoM Messer Tehnogas a.i. beo-
rpaj Koja Tokom 2013., 2014. u 2015. roguHe Huje uciutahnBana guBKaeHse,
OJIHOCHO peMHBECTMpasa je YIZITaBHOM y HoOBe Ipojekte. MehyTnm, y jaBHO
HOCTYIIHMM JOKYMEHTVMA O PacIlOfieNy, OFHOCHO HepacIofeny JoOUTH Kao
jemaH of pasjiora HaBOJM Ce ¥ HeM3BeCHOCTM y Be3u ca Oypyhnomhy JKene-
3ape CMefiepeBo, Koja yjelHO IpefcTaB/ba 1 HajBeher Kymija 3a KOMIIaHW)y
Messer. Y centeMbpy 2016. TopyHe ce JOHOCY OJJTyKa O MCIUIATY AVBUECHAN,
K0j0j je mperxopmno goHomeme Omryke o pacriogemu gooutn Ha CA (Ckym-
IITYHA aKI[MoHapa) y anpwury 2016. rogyHe, HAKOH Yera je youeH pacT LieHa
aknyja (mpema nopanuma ca Belexa 3a jemaH fjaH 1leHa akuuja je ckoumia ca
8.450 Ha 10.492). [TomeHyTO MOXXe KOMHLMAMPATH M Ca HajasuMma AJIOHCO
et al. (2005), xoju HarNalIaBajy fja MCIUIATa AMBUMICHAN MO3UTUBHO yTHUUe
Ha BpeJHOCT ¢MpMe Kajja MHBECTUIMOHUX IpIiMKa HeMa. Kperame IeHe
aKIyja je mpukasaHo Ha cnefiehem rpadguxony:
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Ipadukon 3.
Kperame 1ene akiuja komnanuje Messer Tehnogas a.fi. beorpan:
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UsBop: Cajt beorpancke 6epse, http://www.belex.rs/trgovanje/istorijski/TGAS

Taxobe, aHanM30M jaBHO HOCTYNHMX IOfjlaTaka KOMIIaHMja U3 KOpIIe,
HOLIIM CMO [0 CIMYHOT 3aK/bydka Kao u JIu et al. (2006) koju ce opHOCe
Ha YMIbEHUIY Ja VHBECTUTOPU Ipedeprpajy UCIUIATY AUBUACHAU MIN MAK
CTabWIHY NOMUTUKY JUBUACHAU U fa GupMe Koje M3mase y CycpeT TaKBUM
MHBECTUTOpUMA MMajy Behy BpemHOCT akiyja Ha TpxuiTy. Takobe, Takse
¢dbupme MMajy 1 Mamby OCUMIALNjY Y LIeH! aKIuja, MITO je YjeSHO Y3eTO Kao
HO3UTVMBAH MHJVIKATOP U Y OBOM UCTpaxuBamwy. MehyTum, Tpeba Hamome-
HYTU U YMIbEHMLY fa U Y KOMIIaHUju Messer je [OLUIO O KOHIeHTpaluje
BracHnmTBa (npema nogaunma [IPXOB, Behnucku BracHuk, 82% je Messer
Group Gmbh) mTo yjefHo yMamyje 3Ha4aj yore CUTHaIM3MParba MOMUTIKE
IVMBUIEH/Y, jep je M Mamba MHPOpMALMOHA acuMeTpHja.

AKo ce BpaTMO OIIeT Ha Be3y CTaOV/IHe MOMUTIKE JUBUCHIV U Matbe
ocuMIalyje leHe aklyje, IpuMep TakBe KoMIaHuje je Meranan a.n. lopwu
MunanoBan. AHanu3oM YIOUTHMKA O IPAaKCU KOPHIOPAaTMBHOT YIIpaB/bakba
u3fjaBajala, Koju je JOCTyIaH Ha cajTy beorpasucke 6ep3se, yrepheHo je na
HNONMUTUKA [JUBULEHIM IpeficTaBba cacTaBHM [ieo IlocnoBHe monutuke 1
ycBaja ce y OKTOOpY TeKyhe ropuHe 3a HapefHy rofuny un objasbyje Ha VIH-
TepHeT CTPAaHUI OPYyLITBA OAMAaX IO ycBajamy. KoMIanmja KOHTMHYMpPaHO
ucitahyje guBupense Beh 11 roguna, ogHOCHO y nepuopy ox 2006. mo 2017.
ropuHe. I[IpumeTHO je ma y nepuony ox 2010. go 2017. roguHe 1eHa akuuja
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KOMIIaHUje He Bapupa APAacTUYHO, Y OOHOCY Ha Bapupame lieHa APYTUX
KOMIIaHNja 13 Kopime, kpehyhm ce y xoHTMHYMpaHoM pujanasony op 1.281
mo 2.758 pch. AKo ce aHa/mM3Mpa BIACHMYKA CTPYKTYpa, IpeMa IofaluMa
ca cajra KOMIaHuje, Behy IpoleHaT KanuTana je y BIaCHUIITBY PUIMYKIX
mmia: 58,36%.

Taxobe, xomnanmja lanenuka Purodapmanuja, kao u Mertanan y
HOCTIEAbIUX JieceT TOfjHa KOHTUHYMpaHo ucinahyje nusupenne. Komnanuja
uMa 1 JoKyMeHT IlonnTyka JUBMAEHAN, JOCTYIIaH Ha cajTy beorpascke Gep-
3e ca jacHO flepuHICaM LM/beBMMA 1 TapreTyiMa Be3aHUM 3a JUHAMUKY VC-
mare guBupeHau. Kao un xog Meranua, gujana3oH KpeTama ljeHa aKkiyja y
MOCTIebYX AeceT rofnHa Bapupa off 2.000 go 4.000 pca, mTO je MaTeMaTUIKK
IJIeflaHO 3Ha4YajHa IpOMeHa, anu y nopehemwy ca Bapujabunnomhy kperarma
LleHa [[PYTUX aKlyja KOMIIaHuja, ocIIanyja je MuHUManHa. KoMnanuja uma
u ycBojeH Kojiekc KopropaTuBHOr yIpab/bama. Kao u xop xomnanuje Me-
Tasal, BehHCKO BIACHUIITBO je Y pykama ¢puanukux mmua: 52,13%, npema
nopanyMa ca cajra LlenrpanHor perucrpa xaptuja op Bpegaoctu (IIPXOB).

Kommannja Huc a.n. Hosu Cap takobe pegoBHO ncmmahyje nuBumeH-
me op 2013. roguHe. Vima ycBojeH Kofekc kopnopaTuBHOT yIpaB/baiba, Kao
u fokyMeHT IlonuTuka guBMAEHAN, ITe ce HaBOOU Ja je [yTOpoYaH TapreT
Be3aH 3a MCIUIATy 15% HeTo moOMTH Yy OONMUKY AVBUJEHAM CBaKe TOAMHE.
Taxobe, u xof; OBe KOMIIaHUje je MpMMeTHA Mamba OCIWIAIM]jA IIeHa aKLuja y
nocMarpaHoM nepuony, kpehyhm ce nameby 503 pen u 1009 pep. Taxobe, cBa-
ka Optyka o pacnofienu JOOUTY U MCIUIaTV AUBUJEHAN je 6uta nponpahena
pacToM IieHa akumja. Y IOITIEy BIACHMYKE CTPYKType HNOMUHMPAjy IBa
aknyoHapa: 56,15% Tasnpom Hedr n 29,87% Peny6nuka Cpbuja. Yipaso
Kopekc kopriopaTuBHoOr ynpas/batba [IpuBpente komope Cpbuje cTaB/ba ak-
ieHat Ha npefiyseha y xojuMa je mpkaBa jeflaH Off BTaCHMKA U VICTMYe HEOIl-
XOIHOCT Jja TakBo mpepysehe Tpeba fja ¥Ma yCBOjeHY NOMUTUKY AMBUACHIN
Koja 6u Tpebano ga Oyfe jaBHa U IpUMeBVBaHA.

Kommnannja Aepogpom Huxkonma Tecna a.n. beorpan, rme je mpxkasa
BehmHcky Br1acHuk (86,43% mpema nogauyma LIPXOB), Takobe je y mepuo-
my op 2012. mo 2017. pepoBHO mcrnahmBana nuBupeHne u Mehynusupnenze.
Y YnutHmKy 0 npakcu npuMeHe KOpIOpaTUBHOTL yIIpaB/bakba je HaBENEeHO fa
Cy NMOMUTUKA MCIIJIaTe OUBUZEH[E, MpoLefypa U POKOBU 3a HbEHY UCIUIATY
perynucany 3aKOHOM O IPVBPESHUM APYLITBMMA U CTATyTOM KOMIIaHUje.
IIpxaBa kao BehmHCcku BracHUK fobuja u Behy mopumjy Komada, OFHOCHO
Behn yaeo koju ce uctahyje ns gooburn. Ilomenyro norsplhyje Heke cTyauje
la KOMITaHMje ca BehMHCKMM y7ienoM fip)KaBe Cy CKIOHMje PellOBHUjOj MC-
IwIaty JuBuAeHAu. AHamusupajyhu rpadukoH 4. Ha KoMe je IIpUKa3aHO
KpeTame IieHa akuuja y nepuogy of 2011. mo 2016. roguHe, MOXe ce jaCHO
yountn fa je Omnyka o pacrnogenyt JOOUTU M VICIUIATU AVBUJCHAN HEPETKO
6wuna nponpahena pactom 1eHa axkuuja:
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Ipadukon 4.
Kperame nene aknuja kommnannje Aepogpom Hukona Tecna a.j. beorpan:
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lenepanmno rmemano, aHammsupajyhm kopnmy BELEX 15, pesymratu
NOKa3yjy [ia ce MCIUIaTa AVMBUAEHAV IHepIMIMpa Kao IMO3SUTMBAH CUTHAI
TpxuwTy. MebyTnm, naxo je objasa guBupenayu 6una nponpahena pacrom
IleHa aKIyja, IpBa XMUIIOTe3a Koja TOBOPU Jia TIOIUTHKE IMBU/IEH U HajaBe
UCIUIaTe AMBUEHAM MOTY YTHUIIATM Ha KpeTama IieHa akuuja mpepyseha
U IIa/by TO3UTMBAH CUTHA/I TPXKUIITY Ce He MOXKe Yy IOTIYHOCTHM IIpK-
XBaTUTU. Pasnor momeHyToM je, TOpesi pelaTMBHO HEONpPeNe/beHOI CTaBa
VHTEPBjyUCAaHUX MEHALIEPA, M CaMa CTPYKTYPa BIaCHUIITBA U Y KOMIIAHMjaMa
U3 y30PKa, Kao 1 Yy KoMIIaHujama y Kopnu BELEX 15, Tzie je mpUCyTaH TpeHp,
KOHI[eHTpallMje B/IaCHUINTBA KOjU CIY>XM KaO MHTEPHU MeXaHM3aM KOp-
HOpaTMBHE KOHTpOJe. Y JUTepaTypu ce NMOMUIbe 3Ha4aj MOJUTUKE IMBU-
[eHIM 3a CMambere areHLMjCKuX Tpolukosa. Mehytum, mommruka ucmara
AVBUMIEHAN Y [.0.0. Ka0 M Y a.Ji. ca KOHTPOJIHMM aKImoHapoM (mpenysehe
Koje je pOopMarHO aKIMOHAPCKO APYLITBO a/IM IO CBOjOj €KOHOMCKOj CYII-
TYHU BMIIE /MUY HA [.0.0.) He UTpa OUTHY Y/IOTY y CMamewny MHPpOopMa-
IIVIOHEe acUMeTpMje M areHIMjCKUX TPOIIKOBA, jep CYIITMHCKM Hajuenrhe
Cy cuMTyaluje Jia je BIaCHMK YjefHO M MeHallep, Te [ia je OH Bp/o ymyheH y
IOCTIOBame M Jia WM CaM yIpaBba GMPMOM MM MOTYIYHO KOHTPOJINIIE
MmeHanzepa. Ca fipyre cTpaHe, caMa TeopMja CUTHA/IM3Mpama MMa CBPXY fa
cMamy MHPOPMALVIOHY acMMeTpujy usMebhy BIacHMKa M MeHallepa, LITO je
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HajJeNoTBOPHUje KOJ, KOMIIaHMja ca OMCIep30BAHOM BIaCHUYKOM CTPYKTY-
POM, T7ie je peaqHO MPUCYTHA MH(OpPMAIVIOHA acMMeTpHja yC/Iel pa3aBajama
BIACHUILNTBA ¥ KOHTpose. CyIITUHCKM, JO/Ma3y ce 10 3aK/byuKa [ija je yIpa-
BO criennMIHOCT muctupannx ¢pupmu y Cpouju, OZHOCHO YMEbEHNUIA [ja CY
OHE II0 CBOjOj €KOHOMCKOj CYLITVHM BUIIE CIMYHE HEJMCTUPAHUM CPICKUM
¢upmMama Hero NMUCTHUpPaHUM pUpMaMa Ha pasBUjeHOM TPXKUIITY KalluTaja
IpernpeKa fia ce CYMITMHCKM TeCTMpa BaIUHOCT Te€OpHje CUHIAIM3Upaba.
Crora, pBa Xumnoresa paja Huje JoKasaHa Beh je onmoBpruyTa, jep nHpop-
MAaIJIOHA acMMeTpMja y YCIOBMMA KOHLIEHTpUCaHe BJIACHUYKE CTYPKyType
KOja II0CTOj} KAKO Yy [1.0.0. TAKO ¥ Ha CPIICKOM 3BaHMYHOM TP>KMUILUTY Kallu-
Tasa, He IIOCTOj} Y 3HATHOj MepU ¥ CUTHA/ MHBECTUTOpUMA HEMa TaKO jaKy
yZIOTy Kao Yy YCTI0BMMA [UCIIep30BaHe BIaCHMYKe CTPYKType.

Y HacTaBKy TeKcTa aHanmu3upahe ce fpyra Xumoresa Koja je ocTaB/beHa
y pany. JenHo off muTama y ynuTHMUKY KOjU je IOCIaT GUHAHCUjCKUM AMpPeK-
TOpMMA je OM/IO Be3aHO M 3a IOCTOjare JYTOPOYHMX Taprera Kajia je ped o
meny pobutu Koju ce ucmaahyje xpos nuBupenpe. Behn 6poj mcnmuranmka
je ofroBopyo HeraTMBHO yKasyjyhu fa He mocroju jacHo fgeduHMcaHa TIO-
JNTHKA VICIUIaTe fuByUAeHAy, Beh ce ognyka nonocu ad hoc y 3aBUCHOCTH O
IIOCJIOBHUX pe3y/ITaTa I HUBOA 3aip>KaHe TOOUTIL.

PeSYTITaTI/I Cy IIpMKa3aH! Ha cne)leheM I‘pa(l)I/IKOHy:

Ipadukon 5.
[Tponenar oprosopa aupekxropa (CFO) Be3aHO 3a mOCTOjame JYTOpOYHIX
Taprera Kaja je ped o fiely zooutu koju ce ucmahyje kpos auBupeHze
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VisBopu: Pesynratu ucTpaxkuBama Koje Cy CIpOBe/NN ayTopy pajia
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MeHalIMEeHT KOMIIaHMja U3 y30PKa jé OATOBOPMO Ha IUTambe ,Mia JIN
Bamra xommaHmja ¥Ma yropodHe Taprere Kaja je ped o ey JoOUTU Koju
ce ucmnahyje xpos puBmpenpe?”. Pesyntatu ykasyjy ma 70% McrnmTaHMKa
HeMa WK JeMMMUYHO MMa jaCHO NOCTAB/beHe IyTOPOYHe TapreTe Be3aHo 3a
VICIUIATy AVBUAEHAV U [eo JOOUTM KOju ce KOPUCTH 3a IoMeHyTo. Takobe,
MeHalIMEHTY KOMIIaHMja je TI0CTaB/beHO U crlefiehe muTame: ,1a 1M MUCTNTE
7la OfTyKe O HOBMM MHBEeCTHMIIMjaMa MMajy Maay yTuIjaj Ha Moryhy msme-
Hy y DOMMTULM ¥CIUIata avBupeHan? . OfroBopyu MCIMTaHMKA Cy IOKa3a-
m fa 53% MeHallepa MMCIM [a MHBECTUIVOHE OfiIyKe YTUYY Ha IOIUTU-
Ke JVIBMIEH/Y, yKa3yjyhy IIOHOBO Ha pe3aniya/HOCT HOMUTUKE JVBUICH/N,
norephyjyhn n mcrpaxusamwa momyr Dhanani (2005). Taxobe, Bumie op
40% wmcIMTaHMKA je OTOBOPWIO fla Ce JUBMAeHAe uciutahyjy TeK HakKoH
¢uHaHCHpaba HEONXOAHNUX IIPOjeKaTa U3 MHTePHUX U3BOPa, OlleT yKasyjyhu
Ha pesuflyaqHy KapakTep MCIUIATA OUBUEH[M Y HAa JOMUHAHTHOCT MHBe-
CTUIVIOHE TIOTIUTUKY Y OFHOCY Ha IOMUTUKY JUBUIEHTN.

3aKOH O IPUBPENHUM APYIITBUMA JePUHUIIE UCIUIATY AVBUCHIN Y
meny OpHOC ApYIITBA U aKLMOHapa, Pacrosiena fobuty, ieo Koju ce ogHOCK
Ha a.I. mpenyseha. Ako ce ma/be aHa/MM3Mpajy KOMIIAHUje Y OKBUPY KOpIle
BELEX 15, pesynraTu yKasyjy fa Cy IMOIUTHMKA MUCIUIATE AUBULEHIN, HbEeHE
npoleaype Kao ¥ POKOBY YIIABHOM JeMHMCAHN y CTaTyTUMa KOMIIaHMja,
meo ,Pacmonena mobutu® Y craryruma ce jacHO HeMHMIIe Ha IITa Ce CBe
HobuT MoXxe pacrnopehuBaTy HaKOH ycBajama (QUHAHCHjCKMX M3BEIITaja.
Takolye, HarmamraBa ce fja ce rahamwe IMBUGHAN aKIOHApUMa KOMIIaHUje
MO>XXKe OffOOPUTU OITTYKOM O PacCIOfeNny JOOUTY YCBOjeHOj Ha PefOBHO] Cell-
HMLM CKYIIITYHE aKIVOHapa, KojoM ce oxpebyje u usHoc puBupenpe (on-
nyka o ucriaty auBupienan). Takobe, y craryTuma KOMIIaHMja ce HABOAY Aa
aKLMOHapy MMajy ¥ IpaBo Ha MehymmBupeHsne, y 6uno Koje BpeMe nameby
PEeNOBHMX CeJHMIA CKYIIITMHE Y 3aBMCHOCTM Off IIpuxofa KommaHuje. Ha
AVBUJIEH/TY MMajy IIpaBO aKIMOHAPY Ha IaH AMBULIEHE, a Ha MehynuBuaeHy
aKIMoHapy Ha jaH Mebynusupenpe. JlaH ofp)KaBama pefjoOBHE CKYIIITHHE
aKIMOHapa ce 0OMYHO CMaTpa 3a JaH AMBUJEH/e, a IUBUIEHNA IIPUIaja aK-
IIIOHapUMa KOjy Cy Ha [JaH AMBUJEHMle OVIM aKIMOHApy KOMIIaHMje, Ipe-
Ma eBupeHuMju n3 Lentpannor perucrtpa. Mebytum, y Behunn fokymenara
(cTaTyTMMa, YOMTHMKY O IPAKCK KOPIIOPAaTMBHOT yIIpaB/baiba M3JaBaalla,
OJUTyLIM O pacIofieN JOOUTH, Kao ¥ Y OUTyLIU O VCIUIATY AUBUJICHNN), HUCY
HaIJIAIIeH! yTOPOYHM TapreT O UCIUIATY Jiela JOOUTH, Kao HU O UCIUIATU
muBUAeHAN. YrnaBHOM BehyHa koMmaHuja He faje MHGOpPMaIje O TAYHOM
HPOLeHTy HeTo fobutu Koju he ce ucrmahusaru y 6ynyhuocry, seh ce on-
nyke foHoce ad hoc, y 3aBUCHOCTM Off BUCHHE HETO JOOUTU KOMIIaHuje, 1o
AMHAMMIM KOjOM Ce He peMeTM NMKBUAHOCT pyiuTBa. CyHNITMHCKM, BeKa
CTIMYHOCT Ofipefiéu O AVBMAEHJAMA y CTAaTyTUMA aHAIM3MPAHUX KOMIIAHUja
OCTaB/ba yTUCaK Kako ¢upme y CpOuju, 4ecTo caMo Ipemnucyjy 3aKOHCKe
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ofipei6e ¥ KOPIIOPAaTMBHOM YIpaB/balby He IMPUCTYIIAjy Ha IpaByY Ha4MH —
Tj. PasIMYNUTU ACHEKTU KOPIOPAaTUBHOT yIpaB/bama Ce He AM33ajHUpajy Impe-
Ma norpebama ¢upme, Beh ce cierno nmpemnucyje 3aKoHCKO penrerbe. CBeTao
npumep cy komnanuje Huc a.n. HoBu Cap n [anenuka ®urodapmannja a.j.
beorpap, koje umajy ycBojeHy MOMUTUKY OUBUEH/Y, a KOjOM je perylncaHa
IOYropoYHa MOJUTMKA KOMIIAHUje y NOITIeNy MCIIaTe AUBUMAEHMEe aKI[JOHa-
p¥Ma, M3HOCA UBYJEH/IE Y OGHOCY Ha OCTBapeHy HeTo Jo6uT, pakTopa Koju
yTudy Ha MUCIUIATy AUBNJEH[le ¥ HaunmHa Ivtahama auBupenpe (ITommrynka
muBupennu Huc a.i. 2012, goctynna Ha http://ir.nis.ey/sh/akcije-i-dividenda/
dividende/). O6e xommaHmje uMajy ycBojeHe Komekce kopropaTuBHOr
yTIpaB/baba, KOju MICTUYY BaXKHOCT ¥ HY>KHOCT TPAaHCIIAPEHTHOT TI0C/IOBamba
koMmaHuje. OcTase KOMIIaHUje 13 KOpIIe W/IM HeMajy jacHO feMHICaHy I10-
TIUTUKY DVUBULEHIU, VIV, aKO je MMajy, HEMajy jaCHO IIpelu3NpaHe Jyropod-
He TapreTe O VCIUIATY JYBMACH/Y, OMHOCHO M3HOC Ce YTBphyje y 3aBUCHOCTI
oxi Tekyher mocnoBama, He yrpokaBajyhu nukBupgHOCT Kommnanuje. Crora,
aHa/M3a pesylTaTa yOUTHMKA, KaO U NOKyMeHaTa NOCTYIHUX Ha cajTy be-
orpajcke 6epse, moTBphyjy Apyry xmmoresy paja Be3aHy 3a UMIbEHUIY Ja
kommanuje y Cpbuju HeMajy jacHO fAeduHMCaHe JYTOpOYHe TapreTe Koju ce
ofiHOCe Ha Jleo obuTy Koju ce ucnmahyje Kpos fuBpeHse.

U nHa kpajy ucmrahemo xunoresy ma cy xomnanuje n3 kopne BELEX
15 ycrneurHuje y mpuMeHM ROOpUX IpaBula KOPIOPATMBHOTI YIIpaB/baiba
KoOje ce OffHOCe Ha IOJIUTUKY AMBUIEHIM Y ONHOCY Ha KOMIIaHMje BaH KOp-
ne. [IpeBacxonHO, KOMIIaHuje Koje Cy mucTUpaHe Ha beorpanckoj 6epsu cy
y 3aKOHCKOj 00aBe3y 3a TPaHCIAPEHTHUjMM M3BEIITABAEM Y OFHOCY Ha
KOMIIaHHUje Koje HMCY (3aKOH O TP)KMINTY KaluTala, MOoCceOHO OHaj [ieo Be-
3aH 32 YK/by4UBaIbe XapTHja off BPeHOCTU Ha perylIucaHo Tpxxuire, [Ipa-
BIJIHMK O TMCTUHTY beorpasicke Gepse, ca aKI[eHTOM Ha Jielly O yC/IOBMMA
KOje KOMIIaHUja MOpa Jja UCITYHM Ja O ce MPUK/bYy4YMIa Ha PELyIMO prime
i standard MICTVHT — BUCHHA KallMTaja, PeBU3Nja, CAjT Ha €HIVIECKOM I
CPIICKOM je3uKy uTH.). CyIITHHCKY, KOMIIaHUje U3 KOpIIe Ce PasluKyjy Of
OCTA/IMX KOMIIaHMja Koje Cy IMCTUpaHe Ha 6ep3u 1 Hamehy BUIIIa OueKMBamba
CBUX PeNeBAaHTHUX CTEJKXOJIlepa BE3aHO 3a BUILE CTAHJApfie KOpPIOpaTHB-
HOT yTIpaB/barba.

IenepanHo I71efaHO, pe3y/NTaTH HAIlET YIUTHMUKA Cy IOKas3amu ja 64%
MeHajlepa y KOMIIaHMjaMa U3 y30pKa MMajy y BUAY O4YeKMBarba aKLMOHapa
3a MCIUIATY JUBMAEHAY, MeDyTUM, JOCTYIHOCT MOfaTaka O caMoj MCIUIATU
je MuyHMManHa. CaMo UCTpaXkKuBambe je yKasaso Jja je IONUTUKA JUBULEHIN
4eCcTO IOC/IeANIA OfTyKa O MHBeCTHpamy 1 (puHaHCKMpamwy dupMe, OTHO-
CHO fa ce muBupaeHpe ncmlahyjy Tek HakoH (UHaHCKMpama IIpojeKara U3
nocrojehux mHTepHUX M3BOpa (40% MeHalepa y YOUTHUKY je OATOBOPUIIO
HOTBPJJHO Ha OBO NuTame). AHaMM3Mpajyhn mokyMeHTe o6jaB/beHN Ha CajTy
AreHllMje 3a IPUBpEIHE PETMCTPE, KA0 U Ha CajTy KOMIIAHMja U3 y30paKa,
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HUIZIe HeMa KOHKpPeTaH IoJaTaK O JCIIaTaMa Kao ¥ OfyIyKa O MCIIJIaT! J1-
BupieHin. Anammsupajyhu xommanmje u3 kopme BELEX 15, mopep craryTa
KOMIIaHMja Ifie ce TOBOPY O UCIUIATY JUBUAEHMU, JOCTYIIHU CY U HOKYMEHTU
IOIYT YCBOjeHMX KOZIEKCa O KOPIIOPAaTVBHOM YIIpaB/baby KOMIaHMja (caMo
7iIBe KOMIIaHMje), YIUTHYK O TIPaKCy KOPIOPAaTUBHOT YIpaB/baba M3/laBaolia
(Behm 6poj xommaHmja 13 Kopie), ofnyka ca CA o pacrnogenu Jo6UTH u uc-
IVIaTV JUBUZIEH/M, 3BAHNYHM NOKYMEHTU IIOJIUTUKA JUBULEHIN, TONVIIILY
U3BELITAj! O IOCTIOBAbY, ITie C€ HEPETKO HaM/Iasy Ha IOJaTaK O XPOHOIOTHUjI
VICIUIaTe OUBUJEHAM M IEHOj BUCUMHU. PesynTatn cy mokasanam fia IMOCTOjU
HeKa BPCTa Ipolena uaMeby 3akOHCKMX pellema M IBMXOBe CTBapHe NpHU-
MeHe. MeHallepu Cy CBeCHM OYeKMBarba aKIMOHApa, aay U Jlajbe CMaTpajy
MONUTHUKY MCIIaTe OUBUAEHU pe3upyanHoM. Komnanuje ns kopne BELEX
15, mpefcTaB/bajy ca CTAHOBMIITA KOPIIOPATMBHOL yIpaB/balba KBAIUTATHU-
BaH IIOMaK y OJHOCY Ha OCTaTaK KOMIaHMja M3 MHUIMjaJHOT YNMUTHUKA.
OCHOBHU pa3/or 3a TO JIEXM Y YMILEHMLM Jla Cy OHE IIOJ] PerylIaTOpHUM
IPUTUCKOM, A/l U IOJ NPUTUCKOM O4YMjy jaBHOCTM M CBUX pPeJeBaHTHUX
CTEejKXONiepa — OBO Ce MOCeOHO OJHOCY Ha OHe KOMIIaHUje IZie je U Ap>KaBa
BMacHUK. Vako Koj OBUMX KOMIIaHMja IIOCTOje pelleBaHTHA JOKYMEHTa O MC-
IJIaTV AMBUIEHN, aHA/IN3a CafprKaja TUX JJOKyMeHaTa UIaK yKasyje Ha pe-
3UJIya/IHOCT OBe IIOJINTVIKE Y OFHOCY Ha MHBECTUIMOHE U (PUHAHCUjCKe OTy-
Ke. MeHanlepy 13 y30pKa, a ¥ OHM U3 KOPIIE, Cy ITOKa3ajM CBECT O BaXKHOCTU
UCTIZIaTe IMBUJEHIM KAaO CUTHAIa MHBECTUTOPMMA O YCIEUTHOM IOC/TIOBAmbY,
a/y KOHKPETHVX IOfjaTaka JOCTYIHMX jaBHOCTM KOjyu OM IOTBPAWIM Jia ce
Ta CBEeCT IIPeTOYM/IA y NOMUTUKY M IOHAIIahe HUXOBMX KOMIIAaHMja HeMa.
INopanyu xomnanuja n3 xopne BELEX 15 nmocroje u jaBHO Cy JOCTYIIHM, A/l
U y OBMM KOMIIaHMjaMa je IPMMETHA KOHILIEHTPallMja BJIACHUINTBA, U CTOra,
yMameHa BaKHOCT IIONUTUKA AUBUIEHIY KAaO MHCTPYMEHTA CUTHAIN3Mpatba
0 IIOC/IOBaIby KoMIaHuje. VI y MHUIMjaTHOM, Kao ¥ Y KOHTPOJIHOM Y30pKYy
ce Hamehe pesuayamTHOCT, Ka0 ¥ HEJOCTATAaK JYTOPOYHNMX TapreTa Kaja je y
nuTawy uciata auBupeHpn. Crora, ogbanyjemo Tpehy xumoresy koja ce
OJJHOCH Ha YMIbeHMIy Jia cy KommaHuje u3 xoprne BELEX 15 ycnenrnuje y
npuMeHM f06pUX IpaByIa KOPIIOPATMBHOT YIIpaB/bamka Koje ce OffHOce Ha
HONMUTUKY IUBULEHIM y OHOCY Ha KOMIIaHMj€ BaH KOpIIE.

V 3akmyyak

Pesynratu crmpoBesieHOr MCTpakuBama Cy mokasamu ga: (1) teopuja
CUTHA/IM3Mpamba Be3aHa 3a IONUTUKY JUBULEHAM HMje BanugHa 3a KOMIIaHuje
y Cpbuju, umajyhu y BUAYy KOHIIEHTPMUCAHO BJIACHMIITBO y KOMIIaHUjaMa
Koje yMamyje MHPOPMAIMOHY acCUMETPUjy M CaMUM TUMe CMamyje 3Hayaj
MONIUTHUKE MCIUIaTe€ OVBULEHAM Y KOHTEKCTY Cllama IO3UTHBHOT CHUTHAsa
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MHBECTUTOpUMa, To oxbaryje xunoresy 1 (H1). (2) lenepanno riegaHo,
xommnanuje y Cpbuju HeMajy jacHo fedyHUCaHe JYTOpOYHe TapreTe KOju ce
OfIHOCe Ha Jeo HobuTm Koju ce mcivrahyje Kpos JuBJEHJE, 3aK/by4aK KOju
norsphyje gpyry xunoresy (H2) y pany. (3) Komnannje ns xopne BELEX 15
HIICY YCIeIIHYje Y TIpUMeHN JOOpUX MpaBuIa KOPIOPAaTUBHOT yIIpaBjbarba
KOje ce OfJHOCe Ha MO/IUTHKY AUBYEHAM y OHOCY Ha KOMIIaHMje BaH KOpIIe,
mTo yjenHo oxbanyje H3, 1j. nocra/peny xumoresy 3.

VctaxxuBame crpoBeneHO Ha 6a3n y3opka of 41 kommanuje (30 xoMm-
IaHuja U3 ynuTHMKa mryc 11 komnannja y oksupy BELEX kopme) je ykasano
Jla TeHEepalHO MOCTOjM CBECT MEHAIIMEHTA O 3Ha4ajy IONMUTUKE OUBUIEH/IN,
anM y KOHTEKCTY BelMKe KOHIIEHTpalMje BITaCHUIITBA, 3Ha4aj IIOUTUKE [IN-
BUIEHIM Y CMUCIY CUTHa/JIM3Mpalba MHBECTUTOPMMA jeé YMalbeHa y CaMOM
KOHTEKCTy Mambe MHGOpMaIMoHe acuMmerpuje. Y KommaHmjama y Cpbuju,
360r yKpyIbhaBamba BIACHUIITBA 1 TeHAEHIVje Ia Ce y BIACHNYKOj CTPYK-
TypM II0jaB/byje Manu Opoj BIACHUKA, KOjU Cy HOOPO YIO3HATH Ca CTameM
y ¢upMu, monmMTuKa MCIIaTe OVMBUAEHAM A0OMja pesupyanHM KapakTep y
OJIHOCY Ha MHBecTHuIOHe u ¢uHaHcujcke omnyke. [Ipenyseha koja Hucy mu-
CTMpaHa Ha Oep3u MIMajy Mamy TPAaHCIAPEHTHOCT y 00jaB/blBalby IOAATaKa
y OJHOCY Ha KoMIIaHuje Koje cy y okBupy BELEX kopne, mehyTum ocHOBHI
Pas/or MOMEHYTOM je 3aKOHCKa perylaTiBa Koja ycloBjbaBa mpenyseha ko-
THpaHa Ha 6ep3y, HOroToBO KoMmmaHuje y okBupy kopre BELEX 15. Crora,
ayToOpM OBOT paja Cy OfOALVIN XUIIOTe3y Be3aHy Ja Cy KOMIIaHWje Y OK-
BUPY KOpIl€ YCIIEIIHMje y NPMMEHM INpaBMIa KOPIIOPAaTUBHOI YIIpaB/barba
KOja ce OfHOCE Ha IOMUTUKY AUBMUIEHAM M3 pasjora IITO Cy M MeHallepu
KOMIIaHMja M3 MHMLMjA/IHOT Y30pKa IIOKasaay MO3UTMBAH CTaB U CINYaH
HUBO pasyMeBaiba 3Ha4aja IMBUEH[YM M IBUXOBOT Cama IOopyKa O ycIeml-
HocTu mpepyseha cBUM peneBaHTHUM cTejkxonmepuma. Jlambe, HemocTaTak
IoflaTaka 0 KOHKPEeTHUM MCIUIaTaMa yKasyje Ha YMIeHUIy [la Ce Ta CBeCT y
orpanmyeHoj Mepu pediekryje Ha puBupenpe. Kommnannje ns BELEX kop-
ne ucrtahyjy nuBupnenne, MehyTnm, ucTpakuBame je 1mokasano fia IOCTOjU
3Ha4ajHa MHPEPMOPHOCT MOMUTHKE AMBUJEHAM U y OBMM KOMIIaHMjaMa Y
OJIHOCY Ha VIHBECTHUIIMOHE U PMHAHCYjCKe OfTyKe.
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THE ANALYSIS OF DIVIDEND POLICY ON A
SAMPLE COMPRISING OF SERBIAN COMPANIES

Summary

In theory of finance, it is recognized that the value of the company de-
pends, on the optimization of the three basic company policies: (1) investment
policy, (2) financing policy and (3) dividend policy. The results of the survey,
which was conducted on a sample comprising of 41 Serbian companies showed:
the signaling theory related to dividend policy is not applicable to companies
in Serbia, due to common concentrated ownership in Serbian companies that
reduces information asymmetry, and thus reduces the importance of dividend
policy in the context of sending a positive signal to investors. Also, companies in
Serbia do not have clearly defined long-term targets regarding the profit that is
paid through dividends. Lastly, companies from the BELEX 15 basket are not
better in applying good corporate governance principles that relate to dividend
policy in comparison to the companies that are not listed.

Key words: dividend policy, BELEX 15, information asymmetry, concentra-
tion of ownership.
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ap Meana PAKWI'h, HayuyHu capagHuK
Komucuja 3a 3amtuty KoHKypeHninje, beorpag*

OIIEHA 3AJEMHUYKIX YIIATAIbA YV IIPABY
KOHKYPEHIIVMJE EY HAKOH OITYKE CYIA
IIPABJIE Y IPE[IMETY AUSTRIA ASPHALT

Pesnme

Ayitiop ananusupa ynoiy wiymauera Ypegbe EY 0 KOHIPONU KOHUEH-
wpayuja og citipane Cyga upasge EY y upegmetiny Austria Asphalt. Cyg
je upeyusupao ycnose 1og Kojuma ce ouerwyjy 3djegHuuxa yraiared Koja
uctiywasajy full-function xpuitiepujyme y cknagy ca tpasunuma EY o kou-
WPOnU KOHUEHIPAUUja u 0gry4uo ga upomena u3 iojequHavre y 3ajegHuxy
KOHTAPONY HAg Tociiojehum yuecHUKOM HA THPHUWTHY UPegcitiasba KOHUeH-
wpayujy camo axo ce 3ajegHuUMKUM ynaiarem ciléapa y4ecHux Ha WpHcumiiy
Koju uma PyHKyuje He3a8UCHOT yuecHUKA HA TAPHUULTILY.

Kmwyune peuu: 3ajegnuuxo ynaiawe, full-function kpuitiepujymu, xouitipona
KoHuenmipayuja, iipaso koHkypenyuje, Cyg iipasge, EY.

I Ilojam 3ajegHMYKOT y1arama

Y npaBy konkypeHuyje EY He nocroju uspuunra gedpuHunMja 3ajen-
HIYKOT yrarama (joint venture), mako je y IponymcuMa KoOju Cy BaKIIN Ipe
»MOJiepHM3aIje“ mpaBa KoHKypeHIuje EY TakBo ofjammeme 6110 mato.

* AyTop je criorpHU capagauk VHcTHTyTa 32 yropenHo npaso y beorpany. CraBoBu us-
HECEHN y pajly IM9IHMU Cy CTaBOB) ayTOpa U He OfipakaBajy Hy>KHO cTaBoBe Komucuje sa

3aIITUTY KOHKypeHImje Peny6muke Cpouje.
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ITpema mpaBuauMa O 3aIUTUTY KOHKYPEHIMje, CMAaTPajio Ce fia je pesynraT
3ajeTHNYKOT yyIarama (3ajefHIYKOr OlyXBaTa) YYeCHNK Ha TPXKUIITY (€HITL.
undertaking) Koju je IOJ, 3aje[fHIYKOM KOHTPOJIOM JIBa VIU BUILE yYeCHUKA
Ha TPXKUIITY, ¥ Ja y NpaKCy 3ajefHNYKa ylarama oOyXBarajy LIMPOK OII-
CeT JleNIoBama, Off OHMX CIMYHMX KOHIIEHTpAaI[MjaMa [0 capajme y Ioced-
HUM aKTVMBHOCTMMA, Kao0 IITO CY UCTPAKUBAE U Pa3Boj, IPOU3BOAA UL
mcTpubyrmja.!

Y akafileMCKMM pajloBMMa, 3aje[[HNYKO y/arame ce AeduHuIIe Kao
YTOBOPHO IIOBe3MBale [iBa JWIM BUIIE Y4eCHMKA Ha TPXKUIITY y LUBY
OCTBapMBama ofipeheHor 3ajefHIYKOr ITIOCIOBHOT IIOAYXBaTa, TAKO IITO yTO-
BOPHE CTpaHe 3aje[IHIYIKI Y/IaXy CPefICTBA Y IOCIOBHM IOy XBaT, [ie/ie PU3UK
U JOOUT, M 3aje[lHNYKY JOHOCE OfTyKe JJOK IO yXBaT Tpaje.2 Yopyxusamem
CBOjUX ofpebeHMX MOTeHIMjaa, YYeCHUIM HA TPXKUIITY Ce Ha OBaj HA4MH
HOBe3yjy IO CIMYHMM IPUHIMINMA Kao UM QU3NYKA JIUIA, U OCTajy IpuU
TOME CaMOCTa/IHM IIPaBHM Cy0jeKTH, a YAPYXKYjy ce caMo 300r MOCTIOBHOT
IOAyXBaTa y KOjeM MMajy 3ajeHIYKY IV/b ¥ IHTepec (HIIp. 300T 3ajegHIIKe
IPON3BOIbe, MUCTPUOYIIMje, PyKama yCTyTra, MCTPaXUBamba M pasBoja).’
Mory ce oryzna uspBojutu cnefehyt KOHCTUTYTUBHM €/IeMEHTH 3ajefHIYKOT
y/Iarama: 3ajefHIYKM IW/b, 3ajeJHNYKa KOHTPOJ/IA HaJ| CIIpoBohemeM Kamm-
TajHe TpaHCaKIMje U ofpeheHa CTaTHOCT y MOIENy Tpajarma KamuTanHe
TpaHCaKLyuje.

HakoH ycBajama Ypen6e EY o koHTpomm koHIeHTparyja nsMeby ydec-
HUMKa Ha TpxumTy u3 2004. rogune,” u O6apemTema EBporcke komucuje
0 HAJJIOKHOCTMMA IIpeMa YpefOM O KOHTPOMM KOHIleHTpaumja, mus 2008.

1  Commission Notice on the distinction between concentrative and cooperative joint
ventures under Council Regulation (EEC) No 4064/89 of 21 December 1989 on the
control of concentrations between undertakings, O] C 385/1994, Art. 3; Commission
Notice on the concept of full-function joint ventures under Council Regulation (EEC)
No 4064/89 on the control of concentrations between undertakings, O] C 66/1998, Art. 3.

2 Bug. u 3marko Credanosuh, ,Ilocao y3 sajemnnuky pusuk — Joint Venture®, ITpasHu
H#ueoit, 6p. 11/1998, 515-516; Mladen Cerovac, Rjecnik pojmova prava i politike trZisnog
natjecanja i srodnih podrucja, 2010, http://www.aztn.hr/uploads/documents/rjenik.pdf, 10.
aBsryct 2017, 198.

3 Credanosuh, 524; Mirta Kapural, ,,Razgranicenje zajedni¢kog pothvata (engl. Joint ven-
ture) kao koncentracije i kao sporazuma u pravu trzi$nog natjecanja EUS, http://www.
aztn.hr/uploads/documents/o_nama/strucni_clanci/mirta_kapural/3_mk.pdf, 31. oxrobap
2017, 3.

4 Cama [panh Crenanosuh, ,MehyHaponHu 3ajemHIYKY OCTOBHY NOAYXBAaT Y aHTUKOH-
KypeHuujcku pusuk’, Ilpaso u apuspega 5-8/2007, 454. Cnumano n Matthew Bennett et
al., ,Horizontal Cooperation Agreements®, y: J. Faull, A. Nikpay, Mergers, Oxford Univer-
sity Press, 2014, 890; Alison Jones, Brenda Sufrin, EU Competition Law: Text, Cases, and
Materials, Oxford University Press, 2014, 733.

5 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations
between undertakings, OJ L. 24/2004.
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ropuue,® onmrenpuxsaheno je ;a ce KOHIENIMja 3ajeTHUYKOT ymarama y
npakcu EVY msjefHadaBa ca cTuljameM, OMHOCHO IIOCTOjabeM 3ajefHMIYKe
KOHTpOJIe HaJl [PYTUM YYECHUKOM Ha TPXKMUIITY U [la 3ajefHNYKIM y/IarameM
yBEK HacTaje y4eCHUK Ha TPXKMUIITY HaJ, KOjUM Ce BPILIM 3ajeJHN4Ka KOHTPO-
na.

Pasnukyjy ce, MmehyTnMm, HauMHN CTUIIaba OBAaKBe 3ajeIHIYKE KOHTPO-
Jie: OCHMBAaIbe HOBOT yYeCHUKA Ha TPXKMIUTY Koje he 61Ty 1op 3ajemHNYKOM
KOHTPOJIOM Ib€TOBMX OCHMBAa4a; CTUIIAbe 33jefHMYKe KOHTpOJe Haf
nocTojehyM y4ecHNKOM Ha TPXKUIITY Haji KOjUM je KOHTpoy Bpimo Tpehu
YYeCHMK Ha TP)XMINTY; U CTUIAlbe 3ajeJHNYKe KOHTpose Haj mocrojehum
YYECHMKOM Ha TPXXUINTY Haji KOjUM je IIOjefMHA4YHy KOHTPOIy O Tajia
BpLIMO jeJjaH Off YYeCHMKA y 3aje[lHUYKOM Yylaramy. [lakie, 3ajeHMYKO
y/narambe MOXKe HACTaTy OCHMBAambeM HOBOT Y4YeCHMKA Ha TPXKUILITY WU
CTUIIAIbEM 33jeflHNYKe KOHTPOJIE HaJ, MOCTOjehnM y4eCHNMKOM Ha TPXKUIITY
(xoju je 610 TOJ MOjeTHAYHOM KOHTPOJIOM Tpeher yuecHUKa WM jeSHOT Of
YYECHUKA y 33je[IHNYKOM y/Iaramy).

IIprMeHa npaBuIa 0 3alITUTY KOHKyPEHLMje Ha 33je[[HNYKA y/Iarama
3aBMCK Off KBa/lMUKanyje ITOHANIakba YYeCHNKA Ha TPXKUIITY y KOHKpeT-
HOM CJ/Iy4ajy, IIa Cce Ha M0jefiTHavYHO MOHAlllakhe MOTY IPYMEHUTH TIpaBuIa O
PeCTPUKTMBHUM CIIOpPasyMuUMa M/MIM O KOHTPOIM KOHLIEHTpaluja, UM ce
IpaBu/Ia O 3alITUTY KOHKYpPEHIVje yoIiTe He Mory nmpumMeHuTu. IIporena
TaKBOT [IOHAIIaha Ce BPIINM Y CBAKOM KOHKPETHOM Cry4ajy (case by case), jep
3ajelHMYKO y/arame, 110 CBOjOj IpUPOAY, YK/bYdyje capajiby CTBApHUX VWU
HOTEHIMjaTHNX KOHKYpeHaTa KOjoM Oy ce MOIJIa HapYLIUTU KOHKYypeHIuja
Ha TPXXUILTY.

IT Ouena ucnymenoctu full-function xpurepujyma

Yaumajyhu y 063up pasmmunre o6/mKe capajbe yIeCHIKA Ha TPXKUII-
Ty KOjM HAaCTajy Kao pe3ylTaT 3ajefHUYKOT y/lararmba, KOHLEeHTpalujaMa ce
O3HauaBajy OHa 3ajef[HMYKA y/larama Kajla [Ba MM BUIIE yYeCHMKA Ha
TPKUIITY CTBapajy HOBOT YY€CHMKA Ha TPXKUIUTY U IPEY3MMajy 3ajefHIYKY
KOHTPOJy Haji UM, IpeHocehm Ha 3ajefHMYKOr KOHTPOIMCAHOT ydec-
HIMKa 00aB/bame JICTe BPCTE METATHOCTU KOjy Cy OHM JiO Tajjd CaMOCTasl-
HO o6aBbamu. OTy#a KOHILEHTpAlMjy IpefcTaB/ba CaMO OHO 3ajeflHIIKO
ynarame JBa MM BUIE yYeCHMKA Ha TPXXUINTY y IM/bY CTBapama HOBOT
yYeCcHMKA Ha TPXXMIITY, KOj) IIOCIyje na JyropodHoj (TpajHoj) OCHOBU M
uMa cBe (pyHKI[Mje He3aBMCHOTI yuecHMKa Ha Tpxuiuty (full-function joint
venture).

6 Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No
139/2004 on the control of concentrations between undertakings), OJ C. 95/2008.

7 Bup. 1. 62, 63, 76. u 79. O6aBerurema EBporicke KoMucuje 0 Hame>KHOCTHMA.
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ITocTojame KOHIIEHTpalLUje ce OTYAA YTBpDyje Ha OCHOBY KpuUTepujyma
o6aB/pama cBMX (QYHKIMja CAMOCTATHOT YYeCHUKA Ha TPXKUIITY (eHII. full-
function), Ha OCHOBY Kojer ce BPIIV JM Pas3/MKOBambe 3ajeJHNYKOr ylarama
Koje TpefcTaB/ba KOHLIEHTPaLMjy Off PeCTPUKTMBHMX cropasyma. OBo
PasnIMKOBame jé HEOIXOJHO, jep YYECHUIM Y 33jefHMYKOM IIOC/IOBHOM IIO-
AyXBaTy HeKajia He IpeHoce o0aB/barbe JEMaTHOCTU Ha 3ajeHUYKOr ydec-
HJIKA, HETO 3aJp)KaBajy CBOje PyHKIIMje KaKo OV HaCTaBWIM Jja CAMOCTAIHO
06aBbajy [IeNMaTHOCT, Ka/ja 3ajeHIYKO y/larame ¥IMa 3a IM/b KOOPAVHALN)Y
IJXOBUX TPXKUIIHMX aKTMBHOCTY, IIa TUMe U eIVMUHNCame MehycobHe
KOHKypeHIIMje Ha HEeKOM IUIaHy. 3ajeflHMYKO y/larame ce U Taja CMaTpa
KOHIIEHTPALIMjOM, a/lii Ce OLiebYje M y CKIaJy ca IPONMUCUMA O PeCTPUKTUB-
HUM CIIOPasyMuMa.

AKO 3aje[HMYKM Y4EeCHMK IIpeys3yMa I0CTIOBe KOHTPOTHMX Y4eCHMKa
1 cBe (pyHKIMje CaMOCTa/THOI y4eCHNKa Ha TPXMIITY y onpebeHoj memat-
HOCTY, @ KOHTPOJIHM YYeCHULIM TIPeCTajy Aa 006aB/bajy Ty AeMaTHOCT, OHJA Ce
cMaTpa fia je 3ajefHIYKY YYeCHMK CIIOCOOaH Jja CAaMOCTAaTHO (PYHKIIMOHMNIIIe
Ha TP>KUIITY, OBHOCHO /1A je NOTIYHO (QYHKIMOHA/MAH YYECHVK Ha TP)KMINTY.
Iberosa QyHKI[MOHATHOCT ¥ €KOHOMCKA CAMOCTA/THOCT He 3HAuM Jja OH MMa
CaMOCTAJIHOCT Y IIOIVIeAy YCBajamba CTPATeIIKNX OfJIyKa, jep ce y CYIPOTHOM
He 6) MOIJIO CMAaTpaTy Jia je HaJ| VM CTedeHa 3ajeJHMYKa KOHTposa. 360r
TOTa Ce€ CMAaTpa JIa 33jeHNYKM YYECHUK MCTIYR:aBa yCTI0B (bYHKIMOHATHOCTI
aKo je caMOCTa/laH y ONePaTBHOM CMIMCIY.

MebyTnm, y mpakcu ce mocTapjba NUTambe Jja I Y CBUM CITy4ajeBUMa
KOjMI Ce OJJHOCE Ha pasInynuTe OONMMKe 3ajeHNYKOT ylarama y4ecHMKa Ha
TpXKuUIITY Tpeba npuMennty full-function Kputepujyme Kako 61 3ajefHIIKO
ylarame OWIO IIpefMeT KOHTpPOJe y CKJIafy ca IpaBUIMMa O KOHTPOJM
KOHIIEHTpallMja WM je TaKBy KOHTPONy Moryhe BpHIIMTV IpPUMEHOM [py-
rux npaswia. [Ipakca EBporcke komucuje ykasyje Ha To ja ce full-function
KpUTepUjyMI He IPUMEbYjy Y CBMM HaBeJleH!M CTy4YajeBIMa, Kao 1 Jja ce He
IpUMeYjy jemHako y cimanuM cutyarumjama.'’ Fbuxosa mpumena sasucu

Ofl Ha4YMHA peajN30Balba 3ajeJHINYKOT y/Iarama, IIa ce TAKO YBeK IPUMemYjy

8  Bup. uwr 2(4) Ypen6e EY o KoHTpony KoHIjeHTpauuja. Bue o mpakcu EBporicke komu-
cuje U 0 KpUTepUjyMUMa KOji Cy ce MpUMemhUBaIu npe Ypenbe o KOHIEHTpaLujaMa 1
mpe O6aBemrrersa EBporncke komucuje o Hagrexxunoctuma Bug. E L. Fine, ,The ‘Coo-
perative’/’Concentrative’” Dilemma of EC Merger Control: A Review of Commission
Policy*, Boston College International and Comparative Law Review 1/1994, 1-31; H-P.
Gotting, W. Nikowitz, ,EEC Merger Control: Distinguishing Concentrative Joint Ventures
from Cooperative Joint Ventures®, Fordham International Law Journal 2/1989, 185-204.

9  Bup. 1.93. O6aBemTema EBporicke kommcuje o HapexXHocTuMa. Bup. u crydaj T-282/02
Cementbouw v. Commission (Cementbouw Handel and Industrie BV v. Commission of the
European Communities) [2006] ECR 1I-319, T. 62.

10  Bup. ViBaHa Pakuh, ,3ajenHnuko ynarame Kao IpeMeT KOHTPOJIe ¥ IpaBy KOHKypeHIuje:
npuMeHa full-function xpurepujyma‘, y: Cama Kuexxesnh, Maja Hactuh, Ino6anusayuja
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y CIyd4ajy OCHMBarba HOBOT YYECHMKA Ha TPXXUILTY, a He NPUMERYjy ce Y
CTy4ajeBMMa CTUIIAMbA 3ajefHIYKe KOHTPOJIe Haf| mocTojehnm yyecHnkoM Ha
TPXXMIUTY KOjU je 610 IOf IOjefMHaYHOM KOHTposoM Tpeher ydecHuka. Y
OCTaZuM CIy4ajeBVMa, KPUTEPUjYMU Ce€ He NPUMEY)Y YBEK, a HUje jaCHO
Of 4era 3aBMCH HUXOBA IPUMEHA Y KOHKPETHOM clyuvajy. TakBa mpakca ce
HIfje 3HAYajHO IIPOMEHM/IA HY HAaKOH yCBajama Ypenbe 0 KOHILIeHTpalujaMa
u3 2004. roguHe, Kao HY HaKoH ycBajama ObaBemTema EBporcke komucuje
o HajTexHOCTMMa 13 2008. roxuue. !

Hocnenna npumena full-function xputepujyma je HajjacHuja y ciyda-
jeBMMa ,,CTBapama“ 3ajefHNYKOT y/Iarama, OCHUBAabeM MOTITYHO HOBOT yde-
CHUKA Ha TpXMWTy (HIp. y GOpMU HOBOT NPUBPEIHOT JPYLITBA), C 003M-
pom Ha TO fia je ObaBerurere EBporcke komMucuje 0 HaaIeXHOCTMMA OBAj
ClIy4aj peTa/bHO Tpensupeno. ,Crapame” (creation) 3ajeHUYKOr yia-
rama ce 1o IPaBUIy 3HATHO YK€ TyMadul U CXBaTa Cé KaO OCHMBaibe HO-
BOT y4eCHMKA Ha TpxuiuTy. OBakBO TyMademe IPOM3/Ia3u U U3 Ypenbe o
KOHIIeHTpaIlMjaMa, Koja IIpaBM Pa3NMKy usMely sajeqHNYKOr yaarama IIy-
TeM OCHMBalba HOBOT YYeCHMKA Ha TPXKUIITY, C jefiHe CTPaHe, U CTUIIama
3ajefHIYKe KOHTPOJIe Hafl [PYTUMM YYECHUKOM, C JpyTe CTpaHe. YKOIMKO ce
YTBPAY Jla C€ Pajy O ,3aje[HNIKOM yjaramy [iBa MM BUIIE YYECHMKA Ha
TP)KUIITY y LM/BY CTBapama HOBOI yYeCHMKA Ha TPXKUIITY, KOjU IOCIyje
Ha JyrOpO4YHOj (TPajHOj) OCHOBM M MMa CBe (PYHKIIVje He3aBUCHOT yYeCHM-
ka Ha Tpxumry (full-function joint venture),'? EBpomcka Komucuja Taksy
TpaHCaKIMjy Olielbyje Y CKIafy ca IPaBUIMMa O KOHTPOIM KOHIIEHTpaluja.
YKOMKO ce MPWINKOM OlLieHe YTBPAM Jla Huje MCIyibeH HeKu of full-function
KpUTEpUjyMa, TPaHCAaKIMja HE MPENCTaB/ba KOHLEHTPALMjy U He IOAJIexXe
KOHTPOJIN.

IIpakca EBporicke KoMmucwuje je HOC/IefHa M jacHa M y C/IydajeBMMa
Kajja ce 3ajeflHNYKa KOHTPOJIA CTUYe HAJ| IOCTojehMM y4eCHMKOM, 1 TO TaKo
IITO ce OHa Mpeys3uMa of Tpeher /miia koje Beh KOHTpomMIIe TOT y4eCcHMKa,
Kao IberoB BlacHMK. Ilof TakBMM yC/IOBMMa, OBAKBO 3ajefHIYKO y/larambe ce
yBeK CMaTpa KOHIIEHTpPALMjoM, ¢ 003MpOM Ha TO fla Ce OHO Taja LieHM IIpe-
Ma TpaBWIMMA O CTUIalby 3ajefHNYIKEe KOHTPOJIE, HE3aBJMCHO Of TOTa Ja Ji
nocrojehut yuecHuk nMa cBe ByHKIje HE3ABUCHOT yYeCHWKA Ha TPXUITY.'?

u iipaso, 360pHUK cakeTaka ca MehyHaponne koHdepenuuje, [IpaBun daxynrer YHu-
Bepauteta y Humy, 2017, 216-217 (upencroju obja/buBame paja).

11  Bume Lars-Peter Rudolf, Bettina Leupold, ,Joint Ventures - The Relevance of the
Full Functionality Criterion under the EU Merger Regulation®, Journal of European
Competition Law & Practice, 5/2012, 439-451; Zlatan Balta, Application of the full-
function criteria to joint ventures under the EU Merger Regulation, Lund: Faculty of Law
- Lund University, Master thesis, 2012.

12 Bup. un. 3(4) Ypenbe EY o KoHLeHTpauujama.

13 Bup. 1. 91. ObaBenitera EBporicke komucuje o Hagme>xxHocTuMa (,,[..] TpaHcakiyja Koja
YK/bydyje HEKONMMKO y4eCHVMKa Ha TPXKVMIITY KOjyi IpeysuMajy 3ajemHNYKy KOHTPOIY
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To sHauu pa ce full-function xputepujymu He IPUMEBYjy IPUINKOM CTULIAbA
3ajeIHNYKe KOHTpOJIe Hajl TpehyM y4ecHMKOM Ha TPXKULITY, IITO je M3PU-
ynto npomucaHo Ob6aBemTemeM EBpolicke KoMiucHje 0 HafIeXXHOCTUMA U3
2008. roguue. IIpema TiM onpenbama, 3ajefHNYKO y/Iarame Koje ce peannsyje
CTHUIIAEbeM 33jefHIYKe KOHTPOJIe Hafl TpeNuM y4ecHIKOM Ha TPXKMIITY CMaTpa
ce KOHIIEHTpauujoM, 6e3 olieHe VICIymbeHOCTH full-function xputepujyma, 4ak
¥ aKO IIW/BHO JIPYIITBO HAKOH KOHIleHTparuje Hehe ncrymwasaru full-function
Kputepujyme. To 3HaUM #a ce KpUTepyUjyMu He IPUMEY]Y, jep TpaHCaKiuja
IpefiCTaB/ba KOHLEHTPALM)y U KaJja KpUTEPUjYMI HUCY VICIYIEHI.

HajBume Hemoymuna 1 HeCUTypHOCTU Yy npuMenu full-function xpu-
TepujyMa IOCTOjM y ClIy4YajeBMMa CTUIakba 3ajefHNYKe KOHTPOJIE Haj, II0-
crojehyM y4ecHMKOM Ha TPXKMINTY Hafl KOjUM je IOjefVIHA4Hy KOHTPOIY [0
Tafia BPLINO jeflaH Of] Y4eCHMKA Y 33jeJHMYKOM y/Iaramy, Kajia ce JoTaflallba
HojeflMHaYHa KOHTPOJIA jeHOT Off yYeCHMKA Y 3ajeJHNYKOM y/aramy Mema
y 3ajeNHMYKy KOHTPONY CBMX ynarada. Y TUM CIy4ajeBuUMa Ce€ IIOCTaB/ba
nuTame Ja /M Ce 3ajeflHNYKO yarame Taja IOCMaTpa Kao CTUIjaibe 3a-
jemHIYKe KOHTposIe (IIpoMeHa 00/nMKa KOHTPOJIe) MIN Kao ,CTBapame  HO-
BOI' YYeCHMKA, Off yera M 3aBuUCK ja yu he ce mpumemwusaru full-function
kpurepujymn (ykpydyjyhu moryhHocT fa ce Tama yTBpAM [ja TpaHCakKIuja
HIIje KOHIIeHTpallija) WIN Ce pafiil O KOHLIEHTPALVj! Koja IIOfIexKe KOHTPO-
mm, 6e3 063upa Ha IpUMeHY KpUTepyjyMa.

IIpakca nokasyje na je EBporncka KoMucuja 1 y OBaKBUM C/Iy4dajeBUMa
HeJloc/lefHa U f1a He INpMMelbyje jeAMHCTBeHa IIPaBM/a, OJHOCHO Jla HeKa-
ma mpuMmemwyje full-function xpurepmjyme, a Hekaja IpaBuIa O CTULAKY
3ajeHNYKe KOHTpPOJIE VUM IPOMEHM OO/IMKa KOHTPOJIe U3 IOjeflMHAYHe Y
sajemHMuKy KoHTpony.'> EBpomcka KoMucHja je HeyjeHaueHO MOCTyTa-
Ja U Ipe JNOHOIIewa Ypenbe o KoHLeHTpanujama u3 2004. ropuHe, a Tak-
Ba IpaKca je HacTaB/beéHa M HAKOH YCBajama OBe ypenbe, 4aK ¥ HAKOH
ycBajama ObaBemrea EBporcke komucuje o HagaexxHoctnMa 13 2008. ro-
nuHe. Jlakye, HOBY IPOINCYU HUCY HYU/I jaCHE KPUTEPUjyMe 3a IIOCTYIIambe
EBporicke koMucuje, Tako fa ce Huje MOITIO O0OjaCHUTM 3aIUTO Y HEKMM
Cly4ajeBMMa OHa INpuMemyje full-function xputepujyme, a y HEKUM He,
OJJHOCHO 3allTO ce IOCTyMName EBpolicke KoMUCHje PaslIMKOBANIoO Y UCTUM
cryuajesuma.' Jenmuo ce youasanma Tenenmmja fia je cBe Buie 6UIO OfTYKa

HAJ APYTMM YYeCHUKOM Ha TPXXUIITY VTN Haf, Je/I0BUMA JPYTOT yIeCHVKa Ha TPIKMII-
Ty, [..], on Tpehux muua, mpencTap/ba KOHLEHTpaMjy y cMucay wiana 3(1) [Ypen6e o
KOHIIeHTpalujama], 6e3 morpebe fa ce pasmarpajy full-function xpurepujymu®).

14 Bup. Balta, 33-34; Claes Bengtsson, Josep Maria Carpi Badia, Massimiliano Kadar,
»Mergers®, y J. Faull, A. Nikpay, Mergers, Oxford University Press, 2014, 569.

15 Bup. Pakuh (2017), 216-217.

16 Y nmurepaTypu je M3HeTO jemHO Moryhe objamimeme HocTymama EBporncke komucnje,
IIpeMa KOjeM IeHO OJTyuMBame U IpyuMeHa full-function kpuTepujymmu 3aBuce Off
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0 KOHI[eHTpallMjaMa y KojuMa ce He NpuMewyjy full-function xpurepujymu,
a TeK HeKOIMKO y KOjuMa Cy KpUTepyjyMu OVIN IPMMEeH), HapOInUTO Of
2011. n 2012. FO,[[I/IHC.17 Y ToMm morneny ce u HELOCIEFZHOCT y MOCTyMNawky EB-
POIICKe KOMICHje CMambuiIa, T1a 61 ce Moro pehn fa je mpeosnabyjyha mpak-
ca Owa Ja ce y C/Iydajy 3ajeJHMYKOr y/larama Koje HacTaje MPOMEHOM KOH-
TpOJIe U3 IOjelMHAYHE Y 3aje[HIYKy KOHTPOIY He IpuMmemyjy full-function
KpPUTEPUjyMI U Jja Ce TaKBa TPaHCaKIyja YBEK CMaTpaja KOHLEHTPALVjOM.

Haxkon mocrymama Cyna mipase EY y npeamery Austria Asphalt,'®
ycnoBu 3a mpumeny wiaHoBa 3(1)(b) um 3(4) VYpembe EY o xoHTpom
KOHLIGHTpAIMja, Kao ¥ 3a OLleHy UCHyeHOCTH full-function xpurepujyma cy
pasjalliibeHN, Y CKIafy ca TyMaudeweM fAaTuM y npecyan Cyna u y ckaagy
ca taukoM 3 ObaBemrera EBporicke koMucuje o HajiexxHoctuma. [Ipema
Ob6aBemTensy EBpolicke KoMIuCHje O HaIIeXHOCTMMA, TyMademe WiaHa 3.
Ypen6e EY o KoHIjeHTpaljaMa aTo y TOM OOaBellTehy He Npejyaunupa
TyMaueme Koje Mory pgatu cymoBu EY, mito 3Haum fa je Tymademwe Cyga
npasje noctano obasesyjyhe. Tymaueme op crpane Cypa ce pasmmkyje of
npeosnabyjyhe mpakce EBpomcke kommcuje, Tako Aa Ipecypa y CIydajy
Austria Asphalt ¥Ma BenukKu 3Ha4aj 3a IpPUMEHY IIpaBMIa O KOHTPOJIM
KoHLeHTpauuja EY u 3a mame nmocrymname EBporicke Komucuje, Kao 1 Halu-
OHAJIHNX TeJla 3a 3alITUTY KOHKypPeHILMje I Cy[oBa y 3eM/baMa WIaHMIlaMa.

III Opnyka Cyma npaBae y npeamety Austria Asphalt

[Moctynak y npenmery Austria Asphalt mokpeHyT je Ha 3axTeB BpxoB-
Hor cyna Ayctpuje (Oberster Gerichtshof), pagyu BoHOLIema IpeTuMIHAPHE
omnyke (OmIyKe O NPETXOJHOM IMTamy), Y Be3M ca TyMademeM wWIaHa 3
Ypen6e EV o xoHTpOmm KOHueHTpaqua.19 JaBawe muubewa Cyga mpas-

opramheHnx CryXO6eHMxX nuua Koja pelaBajy KOHKpeTaH IIPeSMeT ¥ Of HUXOBOT
pasyMeBasba npepsubenux kpurepujyma (Balta, 54; Rudolf, Leupold, 442).

17  Bup. Balta, 40.

18  Cnyuaj Austria Asphalt GmbH & Co OG v Bundeskartellanwalt, 6p. C-248/16, onnyka
Cyna op, 7. centeM6bpa 2017. ropuHe.

19 TlocTymak joHOLIEHma ONIyKe O MPETXOZHOM IUTawy (IpeMMUHApHA OIJIyKa) Of U3-
Y3€THOT je 3Hayaja 3a pa3Boj mpasa EY, jep uMa 3a 1w/b fa yHampenu capajmy usmehy
HalMoHaNMHNUX cyposa u Cygma mpaBfie u fa o6e3beny jefHOOOpasHy HpMMeEHy IIpaBa
EY y semmama unannijama. Cyz mpaBfie je HajieXXaH fia JOHOCU OJITyKe O TPETXOTHUM
IUTABMMA Y Be3U ca TyMadelmeM OCHUBAYKIUX YTOBOpa, Ba/baHOLIhy 1 TyMauermeM aKa-
Ta Koje cy moHerm oprau EY. Kaga ce mpob6mem Tymadera mpasa EY wnn BapaHOCTI
Hekor akTa EY mocrasu mpej; HeKMM HallMOHATHUM CYZOM, Taj CyZ MOXKe, aKO cMaTpa fia
je omTyka o ToMe TTOTpe6Ha 3a JOHOIeHhe HEroBe Ipecype, fia 3aTpaxku of Cypa npas-
e fia OfyIy4M Kako Tpeba TyMauyMTy KOHKpETaH TeKCT WIM aKT. AKO ce TaKBO INTame
MOCTaBM Yy MOCTYIIKY Mpef HallMOHA/JHUM CY[OM 4Mje OJITyKe He IMOJIEeXY HMPaBHOM
JleKy IIpeMa HaIlMOHa/JHOM IIpaBy, 3a OBaj CyJ HOCToju obaBesa #a ce obpatu Cymy
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fie ce OJHOCU/IO Ha pelllaBame NPEeTXOJHOT MUTama y CIOpY KOoju ce Ipef
BpxoBHuM cymom Aycrpuje Bopmo usmeby mpuspepgHor mpymrsa ,,Austria
Asphalt GmbH & Co“ OG u aycrpujckor CaBe3HOT TY>KIOIIA HAJITIeXHOT 32
3alITUTY KOHKypeHuuje (Bundeskartellanwalt).

Crop je 610 y Be3u ca TPaHCAaKIMjOM KOja ce peannsoBaja KyIOBU-
HOM 50% ypena y ApyLITBY Koje ce 6aBWIO IPOM3BOAHOM M IPOJIAjOM ac-
danTa Koju ce KOPUCTH 3a M3TPaJiby IIyTeBa, O CTpaHe APYIITBA ,Austria
Asphalt, koje je mmano Hamepy ma Kymm yaene Of JOTAJallber jeIyMHOT
BJIACHMKA LIV/BHOT JIPYLITBA — KOMIIaHMje ,leerag-Asdag®. Iln/bHO apymTBO
je sampaBo 6mo BracHMK (abpyKe y OKBUPY KOje ce Haa3uio MOCTPOjerbe
3a MpoM3BOAKY acdanTa U Koja je MpojaBana rOTOBO CBe IIPOM3BOJiE CAMO
CBOM MaTmd4HOM JpymTBy. Hakon Tpancakiuje, 6uno je mpepgsubeno ma
IIVJBHO JIPYLITBO HeMa (PYHKIVje He3aBUCHOT yYeCHMKA Ha TPXKUIITY (non-
full-function joint venture) m ja HacTaBM fa CHabfieBa caMO CBOja MaTMYHA
mpyurTsa. [lakjie, HAKOH peanusaliyje 3ajefHIYKOT ylIarama, IpoMeHnnIa 6u
ce KOHTpOJIa HaJ LM/bHUM APYIITBOM — U3 IIOjejHaYHe KOHTpoIe (KOjy je
BPIINJIO IPYIITBO ,,leerag-Asdag®) y sajemHudky koHTpomy (Kojy 61 Bpumia
ApyuITBa ,, Austria Asphalt u ,Teerag-Asdag®).

Tpancakuuja je 6maa mpujaB/beHa ayCTPUjCKOM TeTy HAUIOKHOM 3a
3aIITUTY KOHKYpEHIMje, a TOKOM MCIIUTHBamba KOHI[eHTpaluje je yrBpheHo
fa je MOTpeOHO CIIPOBECTM WCIUTHU IIOCTYIAK, OFHOCHO ApYyry ¢asy
UCIIUTHBamA, 1pep aycTpujckum Kapremnum cypom (Kartellgericht). Kapren-
HM CyH je MehyTuM cMaTpao fa TpaHCaKIMja IpefCcTaB/ba KOHLEHTPALNjy ca
€BPOIICKOM (KOMYHUTAapHOM) AMMEH3VjoM U fia Tpeba ja Oyze mpujaB/beHa
EBponckoj komucuju, 36or yera ce ApyIITBO ,Austria Asphalt® sxammio
BpxoBHOM cyny Aycrpuje, cmarpajyhm ma Tpancakuuja He Tpeba fma Oynme
npuja/beHa EBporickoj xomucuju. Bpxosrm cyp ce satum obparmo Cyny
npasze EV, saxteBajyhn munuesemwe on oBOr cyha u OfroBop Ha NMuTame aa
nu npema npaswimMa EY HacTaje KOHIIeHTpaluja y cay4ajy npoMeHe o6mm-
Ka KOHTPOJIe V3 II0jefHAYHe Y 3ajeflHNYKY KOHTPOITy Hafi MocTojehum ydec-
HMKOM Ha TPXXUINTY Hafl KOjUM je MOjefUHAaYHy KOHTPOIY O Tafa BPIINO
jellaH Off YYeCHUKa y 3aje[[HUYKOM Yyiaramwy M KOju 3ajjpKaBa KOHTPOJIHU
yz#eo y mocrojeheM y4ecHuKy, amu caMo MHOf YCIOBOM Jia IIVM/BHO JPYIITBO
HAKOH CTHIIamkba 3ajefHMYKe KOHTpose (yJeCHUK KOjy HacTaje 3ajeHUIKNM
ynaramweM) ucIymwana full-function xpurepujyme.

TIpaBJie U 3aTPaKy HEroBO MPeTXOHO Mullbere. IIpenumunapue opnyke Cypa npas-
e cy obaBesyjyhe 3a HalMOHa/lHe CyZOBe U IPENCTaB/bajy OCHOBY 3a IPMMEHY IpaBa
EY o cTpane HanmoHamHOr Cyfla Y KOHKPETHOM IIPEIMETY, a/li C€ OBUM OfiTyKaMa He
Ipejyamuuupa pelere Copa Koju crajia y HaJyIeXXHOCT HallMOHamHor cypa. Bup. VBana
Paxuh, ,,EBporicknu cyp npasne”, Ciipanu dpasHu #usoii, 1-2/2007, 251-252; AnexcaH-
npa Yasouky, Ana Kuexesnh-bojosuh, Myman ITonosuh, Espoiicku cyg iipasge, Beo-
rpafi, MIncTuTyT 3a ynopenHo npaso, 2006, 62 u mampe.
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Cyn npasge EV je ykasao Ha To Oa y mpakcu, ojjnykama Esporicke
komucuje, kao n y OobaBemrey EBporcke KOMuCHje O HaIKHOCTHU-
Ma, HMje INpelyusHO YTBpheHO 3Hademe u3pasa ,CTBapame 3ajeHIYKOT
ynarawa“ (creation of joint venture) HU Tymademe wiaHa 3 Ypembe EY o
KOHI[eHTpalMjaMa, a Jia ce MICTOBPEMeHO, IipeMa wiaHy 3 Ypenbe EY o kon-
LeHTpalijaMa, He MOXKe YTBPAMUTHU Jla /I HAaCTaje KOHLEHTPaLyja y CIy4ajy
IpOMeHe U3 IIOjefHA4YHe Yy 3ajef[HNYKY KOHTPOIY HaJ, Y4YeCHMKOM Ha
TPXKUILITY KOju HeMa cBe QyHKIIMje He3aBUCHOT yUecHUKa Ha Tpxumry. Cyx
je HaI/IacKo M Jja OBaKBa JuIeMa ITOCTOJU U y aKaJieMCKOj 3ajeJHIIIN.

Cyn cMaTpa fia, ¢ jefHe CTpaHe, OBa TPaHCaKIMja 3Ha4M IPOMEHY KOH-
TpOJIe Hajl UWBHUM APYLITBOM, WITO O6u 6110 y ckiaagy ca wiaHoM 3(1)(b)
Ypen6e EY o koHIeHTpaumjama, KOju TOBOPU O CTULAIY 3ajeSHUYKE KOH-
TpoJie HaJ, APYIMM YY9eCHMKOM Ha TPXKMIITY, a Ja ce, C pyTe CTpaHe, MOXKe
TOBOPUTHU O ,CTBApamy 3ajefHIYKOTr yIarama‘, mTo 6u 6mno y ckaany ca
yianoM 3(4) Ypenbe, ma 6u HOBM ydyeCHUK (LIM/BHO JPYLITBO) MOPAO MMATK
cBe QyHKIIMje He3aBYCHOT yYeCHUKA Ha TPXXUIITY, OGHOCHO MCIYHUTH full-
function xpurepujyme.?! Ilamme, yTBphyje ce a HakoH OBaKBe TpaHCAKIMje
HACTaje YYeCHUK Ha TPXKUINTY Koju, mpu ToMme, Hehe mcmymwasatu full-
function xputepujyme, jep Cy Y4eCHMIM Y TPaHCAKIVjyu IOTBpAMIM ja he
IVUBHO JIPYIITBO CHaOIeBaT! CaMo CBOje OCHMBAYe.

IIpunuxoM oleHe MOCTOjamba KOHIeHTpauuje, Cyz mpaBfe je UMao y
BUAY je cMucao Ypenbe EY o koHIeHTpanmjama fja ce KOHTPOIOM oOyxBate
TpaHcaKLMje Koje IOBOJE O TPajHUX IIPOMEHAa KOHTPOJIE HaJ Y4eCHULIMMA
Ha TPXKUIITY ¥ IIOC/TEANYHO [0 IPOMEHe Y CTPYKTYpM TpxKumTa. 360r Tora
IpefMeT KOHTPOJIe MOTy OMTM CaMO OHa 3ajefHMYKa y/larama 4uji je pe-
3y/ITAaT Y4eCHUK Ha TPXKUILITY KOju MMa QYHKIMje He3aBUCHOT y4eCHNUKa Ha
TPXKUILTY, Tj. KOju UcHymwaBa full-function xpurepujyme.

Y tom cmucny, Cyn HaBopu fma Ypenba EY o koHIeHTpanmjama He
IpaBy, 1 Jla He Tpeba mmpaBy, pa3mnky usMmeby cTumama 3ajefHIYKe KOHTPO-
JIe HaJi HOBVMM JAPYLITBOM KOje Cé OCHIBA HAaKOH 3aje[fHIYKOT y/Iarama 1 Haj
nocrojehuM y4ecHMKOM Ha TPXKMIITY KOjH je 6110 IO, KOHTPOJIOM je[JHOT Off
3ajemHnukyx ynarada. Cyn cMmarpa fia je usjefHauyaBambe OBUX TpaHCaKIMja
OIIpaBJaHO, jep Tpeba BOAWTM padyyHa O TOMe HAa YTUIAj 3ajeHUYKOT
yaarama Ha CTPYKTYPY TPXKUIITA 3aBJMCU 3alpaBO Off II0jaB/bMBama Ha
TPKMIUTY Y4YECHMKA KOjU je pe3ylTaT 3ajeflHUYKOr yjarama, OfHOCHO Of
IbETOBE M3/I0KEHOCTY TPXKUUITY, I1a jeé ¥ HEONXOJHO Y CBAKOM KOHKPETHOM
CIy4ajy BPIINTY OLiEHY [ JIM Taj yYeCHUK MMa (QyHKIMje He3aBUCHOT y4ec-

20  Bugz. 1. 13. mpecyne Cyna og 7. centeMbpa 2017. ropune, cnydaj Austria Asphalt GmbH
& Co OG v Bundeskartellanwalt, 6p. C-248/16.

21  Bug. . 19. npecyne Cyna ox 7. cenrembpa 2017. ropguHe.
22 Bug. . 9. npecyne Cyna ox 7. centeMbpa 2017. ropuHe.
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HMKa Ha TpxuiuTy. OBaKBO TyMaueme, Ipema Muibery Cypa, y ckaany je
u ca wiaHoM 3(1)(b) Ypen6e EY o koHIeHTpanmjaMa, Koju Harjamasa Ipo-
MeHy KOHTpOJIe HaJ [PYTMM yYeCHUKOM Ha TP)KMIITY, a He CTBapame HO-
BOTI' yuyecHuKa Ha Tpxxumry. [Ipema mumbewy Cypa, fipyraumje TyMadermbe
60U yC/IOBMIO HEOIIPAaBIaHO HejelIHaKO MOCTyName EBporcke Komucuje mpe-
Ma y4YeCHMIIMMa Ha TPXKUIITY KOjU Cé OCHMBAjy Kao Pe3yaTaT 3ajeJHUYKOr
ynarama (1To 61 6110 KOHLIEHTpaIja caMO aKO HOBM YYeCHUK 3a/{0BO/baBa
full-function xputepmjyme) M mpema yYeCHMIMMA Ha TPXKUIITY KOjU CY
IIOCTOja/IM TIpe 3ajefHIYKOr ylarama (Koju 61 61 npegMer KOHTpose 6e3
o03Mpa Ha TO fia /M Taj y4eCHUK 3afoBosbaBa full-function xpurepujyme).
3aTo 6u ,,cTBapame 3ajefHNYKOT yaarama“ (o KojeM ropopu wiaH 3(4) Ypen-
6e EY o xoHueHTpainujama) Tpebano ga o6yXBaTy M TpaHCaKLuje Koje [o-
BOJie [IO CTUI[ama 3ajefHIYKe KOHTPOJIE HAaJl YIeCHMKOM Ha TPXKUILITY Of
CTpaHe HajMame IBa Apyra y4eCHUKa Ha TPXXUIITY, 6e3 o063upa Ha TO fa
JIM je Taj YIeCHUK, HaJ KOjUM ce CTH4Ye 3ajeSHMYKa KOHTPOa, II0CTOjao Ipe
3ajeTHMYKOT yJarama.

Cyn Ha Kpajy 3akbyuyje fa ce wiaH 3. Ypenbe EY o koHIeHTpanujama
MOpa TyMadMT¥ TaKoO [ja KOHIIEHTpalyja HacTaje ¥ IPOMEHOM OOJIMKa KOH-
Tpose Haji MocTojehyM y4ecCHNKOM Ha TPXKMIITY, 13 IPeTXOHe MojelnHavYHe
y 3ajefHMYKy KOHTPOY, a/li CaMo IIOJ, YCIOBOM Jla YYE€CHMK KOjyu HacTaje
Kao pesy/ITaT 3ajeHUYKOr ylarama MMa (yHKILMje He3aBUCHOT y4YeCHMKa
Ha TPKMINTY, Tj. a uCHymwasa full-function xputepujyme.’* Y koukperHOM
ciy4ajy, Cyz je oprydmo Jja IpeMeTHa TPaHCaKIMja HMje KOHIIEHTpaluja, C
0031pOM Ha TO fla IV/BHO [IPYLITBO HeMa OJ/IVKe He3aBJMCHOI YYeCHNKA Ha
TPXXMIITY, ¥ Ja He Tpeba 1a ce npujassbyje EBporckoj komucnjm.

Ha oBaj Hauus, Cyz je moctymnmo y ckiaany ca (Heobaesyjyhum) mum-
JbebeM OIIIITEr IPaBO3acTyIHMKa (mpaBobpannona) Cyna npaspe (Advocate
General), xoju je Takohe cMaTpao Ka KOHTPO/IM KOHILIEHTpalyja IpeMa mpa-
BimMa EY He Tpeba fja mopyexxy 3ajelHMYKA yaarama HAKOH KOjUX HacTaje
y4YeCHMK Ha TPXKULITY Koju He ucnymwasa full-function xpurepujyme, 6e3 06-
3upa Ha TO Jja 1 Ce pajii 0 HOBOM WM HOCTOjeheM y4eCHUKY Ha TP KMINTY.
Onutu npaBo3acTyNHMK HUje YBaXXUO cTaB EBpolicke KoMmucluje, U3pakeH
TOKOM noctynka npesi Cymom mpaspe, la IpoMeHa OO/MMKa KOHTPOJe M3
HOjeVHAYHe Y 3ajefHNYKy HaJ IOCTOjehrM y4eCHMKOM Ha TPXKMIUTY IOf-
nexxe mpuMeHy npomuca EY o KOHTponu KOHIIeHTpalMja, JaK M Kaja ydec-
HMK HaJ| KOj)IM Ce CTHYe 3ajef[HIYKa KOHTPO/Ia HeMa (QYHKI[je He3aBJMCHOT
yuecHuKa Ha Tp)KuITY.>> EBpOTICKa KOMMCHja je UCTAK/IA U Ia Ce IPUMEHOM

23 Bug. 1. 21-29. npecyne Cyna of 7. centem6bpa 2017. ropuHe.
24  Bug. t. 35. mpecypne Cyna ox 7. centembpa 2017. ropuHe.

25 Bug. Opinion of Advocate General Kokott, 27 April 2017, ECLI:EU:C:2017:322, Case
C-248/16 Austria Asphalt GmbH & Co OG v Bundeskartellanwalt, T. 48.
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full-function xputepujyma cTBapa IpaBHa Ipa3HMHA y IPUMEHM IPaBUIa O
KOHTPOJIM KOHIIEHTpall/ja, ca YMMe Ce OIILITY IIPaBO3acTyNHNK Takobhe Huje
CIIOXMO, cMaTpajyhm ma ce ympaBo mpumeHoM full-function xpurepujyma
BOJY padyHa O TpaHCaKIMjaMa Koje yTUYy Ha IPOMEHY TP>KMIIHe CTPYKTY-
pe.26

Y Muinubemy OmIITEr IPaBO3aCTYIHUKA je HAIIallleHo u fAa je EBpom-
CKa KoMucHja Ouma HeocleqHa y OBOM IIpeMeTy, ¢ 003MpoM Ha TO Ja je
nper, CyoM fjana gpyradymju OfroBOp Of OHOT Koju je mpBoOMUTHO ynyheH
yY4eCHMLMMa y KOHIeHTpauuju. [Ipe momHollema IpujaBe ayCTpPUjCKOM
Telly 3a 3alITUTY KOHKypeHLMje, EBpoIcka KoMmcHja je Y4YECHUKe Y
KOHIIeHTpauuju obaBecTmia mucauuM myteM (y Bugy comfort letter) ma, mpe-
Ma TyMademy 4WwiaHa 3. Yperbe o KOHIIEHTpaIMjaMa, ONMCaHa TPpaHCaKIuja
HMje KOHLEHTpaLNja, Y3 U3pUIUTY U3jaBy [lupeKkropaTa 3a KOHKYpEeHLIjy [1a
maTo obaBelITeHe HIje 00Be3yjyhe 3a EBpornicky koMucnjy, kao MHCTUTYLjy
EY, Beh camo uspaxxaBa MuIl/beme CTPY4He CITyKOe.

IV 3nauaj npecyne y npenmery Austria Asphalt

Omnyka Cypa npasge EY y npenmery Austria Asphalt uma usyseran
3Ha4aj M MOXKe Ce CBPCTATH y OIyKe Off MCTOpMjcKor 3Hauaja (landmark
decision), jep ce pagy o IpecyAu KOjOM je IpPBU IYT Of HOHOIIeHwa Ypes-
6e o KoHIeHTpauujama u3 1989. rogyHe pasmarpal IpobeM 3ajefHIUYKUX
ynarama Koja INpelcTaB/bajy KOHLEHTPAlMjy, HAPOUUTO NUTAIbE IPOMEHE
KOHTposne Haf nocrojehum ydecHukoM Ha Tpxkuiury. C 063upom Ha TO fa
Ob6asemreme EBporicke koMucuje o HaJIeKHOCTMMAa HeMa CHAry OIIIITET
IIPaBHOT aKTa Koju 61 o6aBe3nBao EBPOIICKY KOMUCH)y 11 ApyTre MHCTUTYILUje
EY, Beh camo oppaxkasa npakcy EBporcke koMucyje y IOCTynIuMa KOHTPO-
Jle KOHIIEHTpalluja, OBa OJIyKa MMa BelMKY y/lory y yBehamwy mpaBHe cu-
TYPHOCTM 32 Y4eCHMKE Ha TPXKMIUTY. YUECHUIMMA Ha TPXKUIUTY Ce VICTOB-
peMeHo onakiuraBa Mehyco6HO moBesyuBamwe Ha TPXKUIITY, C 003MPOM Ha TO
Ia Benmuky 6poj TpaHcakuuja Buie Hehe MopaTu ja npujasspyjy EBporckoj
KOMICHjH, TIO YCTIOBOM Jla pe3y/ITaT IUXOBOTI IIOBe3MBamba HIje YUYeCHUK
Koju vcnymwasa full-function xpurepujyme.

Jlyro ouekuBaHO pasjallibere y INPUMEHM IPOINCA O 3ajefHUYKUAM
ynaramyma he 6ury sHauajHo U 3a EBporcky xomucujy, umajyhu y sumy
IbeHO HeyjefHaueHO IOCTYIame Y OBAKBUM CITy4ajeBJMa I IeHO MTOHAIabhe
y camoM nocTynky npes CymoM mpasfe, ¥ ¢ 063MpOM Ha 3Ha4aj 3ajefHIYKIX
ynarama 3a jenuHctBeno Tpxxuinte EY. Ha Taj Haunn he ce n36ehu curyannje
y KojuMa Ou omTyurBame U IpuMeHa full-function Kpurepujymu 3aBUCHIN

26  Buz. Opinion of Advocate General Kokott, 1. 32-33, 46-47.
27  Bugz. Opinion of Advocate General Kokott, 1. 14, 21-23.
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op opnamheHnx cIy>k6eHNUX IMIA KOja pelllaBajy KOHKpPEeTaH IpeaMeT U Of
IJIXOBOT pasyMeBama IpefiBubeHNX KpuTepujyma, IOLITO je cajia jacHo fa
KOHTPO/IM TIOJJIeKY CaMO OHAa 3ajeJHMYKA yjIarama HAKOH KOjUX ce CTuUYe
3ajelHMYKa KOHTPOJIa HaJl YYECHUKOM Ha TPXKMUIUTY KOju uMa QyHKIje He-
3aBJCHOT Y4eCHNKA Ha TP>KUIITY, 6e3 0031pa Ha TO fla /IX ce pajil O HOBOM
YYECHVKY Ha TPXUILITY MIN ITOCTOjeheM y4eCHMKY Haj KOjUM je IIpOMereH
00/IMK KOHTpOJIE, 13 MIOjeANHaYHe Y 3ajefHNYKY KoHTpony. KoHTponu oryna
He MOJJIEXY OHA y/Iarama Yijy je Pe3ynTaT y4eCHUK Ha TPXKUINTY HaJl KOjUM
ce CTMYe 3ajeHIYKA KOHTPOJIA, KOjI He ucIyasa full-function xpurepujyme,
Tj. HeMa cBe (YHKIIVje He3aBMCHOT YYeCHUKA Ha TPXKUIITY.

CBe HaBefleHe KOPUCTM ce IpeHoce M Ha HalMOHa/JHM HUBO, OfHO-
CHO Ha HMBO 3eMajba WIaHMIA (YK/bYydyjyhm 3em/be KaHAUaTe 32 WIAHCTBO
y EY), xako 3a y4eCHMKE Ha HALMOHA/JIHMM TP)KMIUTMMA, TaKO M 3a Ha-
I[MOHA/IHA Tejla 33 3aIUTUTY KOHKYPEHIMje ¥ HallViOHa/IHe CY/loBe KOju Cy
caja o6aBe3HN fla IOCTyHajy y ckmapy ca mpecygoM Cyza mpaspe. Ha Taj
Ha4MH ce ca CUrypHoinhy Mo)ke pasTpaHMYMTH HAJIeKHOCT HAI[MOHATHUX
Tena u EBpoIicKe KOMMCHje Y OBaKBUM CTydajeBMMa, ITOCEOHO aKo ce mma
y BUAY Aa ce paay o OpOjHMM, pPelaTMBHO M/IAfMM, TelIMMa 3a 3aIUTUTY
KOHKypeHIIMje KOja HeMajy JOBO/bHO pa3BUjeHy IPaKCy y MOCTYNIMMa 3a-
LITUTE KOHKYypeHLyje.

[Ipeunsna meduHNIMja 3ajeTHNYKOT yIarama, Y CMUCTY IIPOINCA O
3alITUTU KOHKYPeHIMje, Hije JlaTa Y YIIOpeHOM IIpaBy,”” LITO Ipe[CcTaB/ba
HajBehy mpo6eM y IpuMeHN TUX IpPOINCA U OLIEHW 3ajeHNYKNX yIarama.
36or Tora Huje 6MIO yBEK jaCHO IITa Ce IMOApasyMeBa IIOJ| ,CTBapameM
3aje[HIYKOT y/Iarama‘, OJHOCHO fia /M IIOJ 3ajeJHUYKUM yJIarambeM Tpe-
6a cMarpaTu M IpOMeHy O0nMKa KOHTpoje Haj IocTojehuM ydecHUKOM
Ha TpxuTy. Opnykom Cypma mpapje je cafa CBe NpenyusupaHo, na ce Iof
CTBapameM 3ajeJHNYKOT y/Iaramba CMaTpa 1 IIpoMeHa O0/IMKa KOHTPOJIe HaJy
nocrojehum ydecHMKOM Ha TPXXMIITY (a He CaMO OCHUBae HOBOT yYeCHM-
Ka Ha TP>KMIITY), IIOf] YC/IOBOM Jia YYeCHVK HaJ| KOjUM Ce CTUYe 3ajejHIYKa
KOHTpO/Ia MMa QYHKI[Yje He3aBMCHOT YYeCHIMKA Ha TPXKUIITY.

MebyTnm, onnyka Cyna mpaBjie MOXKe ce KPUTUKOBATH M3 BMIIE Pas-
nora, jep Cyq Huje BOMO JOBO/BHO padyHa O Ipakcu EBporicke xomucuje y
HOCTYIIYMa KOHTPOJIe KOHIIEHTPalyja 1 O MPUMEHM Pe/leBaHTHUX IIPOIIM-
ca, ipe cBera O6aBemTerba EBporicke KOMICHje O HAIEXHOCTHMA. >

28  Luis Silva Morais, Joint Ventures and EU Competition Law, Hart Publishing, 2013, 30 u
133.

29  Bup u Michael Mayr, Austria Asphalt - Some observations on the European Court of
Justice’s judgment, Kluwer Competition Law Blog, http://competitionlawblog.kluwer
competitionlaw.com/2017/09/14/austria-asphalt-observations-european-court-justices-
judgment/, 30. oxrobap 2017; James Webber, George Milton, EU Court Decides EU
Merger Control Can Only Catch Joint Control Transactions If the Resulting Entity Is
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Cyn msjefHavaBa ,CTBAapame 3ajefHUYKOT ylarama“ ca ,CTUI[ameM
3ajeqHNYKe KOHTPOJIe HaJl HOCTOjehuM y4eCHMKOM Ha TPXKMIITY  Hafl KOjUM
jé TojenHAYHy KOHTPOIIY [0 TaJja BPUIKO jelaH Off yYECHUKA Y 3ajeJHIYKOM
y/Iaramy, jep cMarpa Aa ce y 06a ciydaja Mo>ke YTULIATV Ha IPOMEHY TP KUII-
He CTPYKType YKOJIMKO HacTaje y4eCHUK Koju 3amoBorbaBa full-function
KpuTepujyMe. VImak, ymopegHa Ipakca M akafeMCKM PajjoBU IOKasyjy Aa
ce TOJ ,CTBapameM" 3aje[JHNYKOTr yIarama CMaTpa CaMO OCHUBAame HOBOT
y4YecHMKA Ha TPXKUIITY, a He U IPOMeHa 00/MKa KOHTpoJIe Haj moctojehum
y4ecHMKOM Ha Tpxumry. He Moxe ce TOBOpUTH O ,,CTBapamy" 3ajeHUYKOT
y/arama Kajia ce CTIde KOHTPO/IA Hafl i0Cifojefium yIeCHMKOM Ha TP)KMUIITY,
jep ce pajy caMo O CTymamwy HOBOT' KOHTPOJIHOT WiaHa y mocTojehe mpymir-
BO, a He O CTBapamy IIOCTOBHOT €HTUTETa KOjM paHUje HMje IIOCTOjao Ha
rpxumry.”” TIpn ToMme, TPXKWIIHA CTPYKTYpa ce MOXe MPOMEHUTH ¥ MpO-
MEHOM 00/MKa KOHTpOJIe Hafl MoCcTojehnM ydecHMKOM Koju He OU MCIYHMO
full-function xputepujyme, jep ce y TOM CIIy4ajy CBAaKako Mema TP)KMIIHA
CTPYKTypa — Opoj yuecHMKa Ha TPXKMIITY ce CMamyje 3a jefaH. 3aTo ce He
MoxKe TIpyxBatuTy cTaB Cyjia ja ce y TUM CTy4ajeBUMa He yTIde Ha TPKUII-
HYy CTPYKTYpY-

Ipyrauuje 6u 6mno #a ce 3ajefHMYKA KOHTPO/IA CTHYE HAJ| MOCIOB-
HOM 11e/TMHOM (MMOBMHOM) KOja Ce He CMaTpa Y4eCHMKOM Ha TPXKUIITY | —
Taja ce M He MO)Ke TOBOPUTYU O KOHI[eHTPalLUjH, jep KOHIIeHTpalija HacTaje
CaMo y C/Iy4ajy CTUIIalba KOHTPOJIE HAJ| ,,yYeCHUKOM Ha TPXKUIITY (eHIVL
undertaking). Cyp je IOKyLIao Ja yKa)ke Ha TaKBe CUTYyallyje, HaI/IaCUBIIN
fa OWBHO APYUITBO IIpe KOHIEHTpaluje HMje McCIymaBano full-function
KpUTEpUjyMe, ali ce YMHM Jja je MOTPEIIHO M3jeHA4YNO MOjMOBE ,,YIECHIU-
Ka Ha TPXMUIUTY" U ,3ajeSHMYKOr ynaramwa*: full-function xpurepujymn ce
IPUMERY]Y CaMO Y CIy4ajy YYeCHMKA KOju je IOJ 3djegHUUKOM KOHTPOJIOM,
IIa Ce He MOTY OJHOCUTH Ha y4YeCHVKa Ha TP>KUIITY HaJl KOjUM ce OCTBapyje
ilojeguHauHa KOHTPO/A, Kao IITO je TO y Caydajy Lu/bHOr apymrsa. O Ka-
paKTepyUCTUKaMa IV/BHOT IPYLITBA IIpe IIPOMeHe 00/IMKa KOHTPOJIe ce MOXKe
TOBOPUTM CaMO y KOHTEKCTY IIOCTOjalba ,y4eCHUMKAa Ha TPXKUIITY', a He O
TOMe Jia M UcHymwaBa full-function xpurepujyme, jep OH Tajja M Huje IO
3ajeHNYKOM KOHTPOJIOM.

‘Full-Function, http://www.shearman.com/en/newsinsights/publications/2017/09/eu-court-
decides-eu-merger-control-full-function, 30. oxrobap 2017.

30 Cwmucao 3ajefHMYKMUX y/larama je y TOME [ia Cé hyUMa CTBapa IIOCIOBHM €HTUTET KOju
HUje MOCTO0ja0 Ha TPXKUIITY, OfHOCHO HOBYU M/IM [JONATHYU IIPOM3BOMHM KallalIUTETH Ha
ity (Bug. Luis Silva Morais, 31, 97, 107). TakBu IpOM3BOLHM KallallUTeTH Ce He
CTBapajy IpOMeHOM 06/IiKa KOHTposie Haj, mocrojehnM ydyecHnkom, Beh camo y ciydajy
OCHMBarba HOBOT YYeCHMKA Ha TPXKUIITY KOju McHymwasa full-function kpurepujyme.

31 V¥ cmucny tauke 24. Ob6aBernrema EBporicke KoMucuje o HafIeXXHOCTIIMA, CTULIA e VIMO-
BJMHE CMATpa C€ KOHIIEHTPAIMjOM aKO OHa IPeJICTaB/ba MOC/IOBHY LIEIMHY Ca TPXKUITHUM
ydeurheM Kojoj ce jaCHO MOXXe IPUITMCATH TTPUXOF,.
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3aTuM, MOXKe ce IIOCTAaBUTM INMTame 3alTo ce OHpa full-function
KPUTEPUjyM He IPUMEIbYjy U y CIy4ajy Kajia ce 3ajefHMYKa KOHTPO/IA CTUYe
Hap ,TpehuM“ ydecHMKOM Ha TpXXUIITY (Kafla yBeK HAacTaje KOHIL[EHTpaIyja
U Kajja ce BPIIM OlleHa MCIymeHoCcTH full-function xpurepujyma), jep 6u u
y TOM C/Iy4ajy YYeCHUIM y KOHI[eHTpalMju MOIIM Ia TBPfie fa 3ajeHIYKO
npyurso Hehe nMary (yHKIVje He3aBUCHOT ydecHMKa Ha Tpxxuuty. Huje
jacHa pasnuka u3Mehy THX cuTyaluja ¥ CUTyalyja Kaja ce Melba KOHTPOIa
U3 TojefuHa4YHe y 3ajenHMuKy. Ha Kpajy, yKonIMKo ce mpuxBaTy CXBaTaibe
Cypna, oHfia ce He BUAM moTpeba 3a pasfiBajameM ,3ajefHUYKMX ylarama“
U ,CTULAKka 3ajefHNYKe KOHTpOJe“ M 3a moceOHuM mpaBmwiuma EY koja
HaITaIaBajy ga ce full-function xputepujymy ogHOCe caMO Ha 3ajef[HIYKa,
jep 61 ce OHM Taja OFHOCWIM Ha CBe CIydajeBe CTHUIIaba 3ajefHNYKe KOH-
Tpore.*?

Moxpa 6u 6uno uenucxopuuje aa je Cyp mpasfe IpeLusupao ja ce
npaBuiIa O 3ajefHNYKoj KoHTpomu (KoHKpeTHO uwmaH 3(1)(b) Ypenbe EV o
KOHI[eHTpalyjaMa) IpyUMembyje y CBUM C/IydajeBUMa CTHI[amba 3ajefHUYKe
KOHTpOJIe HaJ NocTojehuM yuecHUKOM Ha Tp>xumty (ykpydyjyhu mpomeny
00671Ka KOHTpoOTe), a Aa ce full-function xpurepujymu (KOHKpeTHO wiaH 3(4)
Ypen6e EY o koHIeHTpauujama) NpUMemYjy caMo y C/Iy4ajy HacTaHKa, Of-
HOCHO OCHVBamba HOBOT yYeCHUKa Ha Tpuity. Ha Taj HaunH 6u ce Takobe
yBehaa mpaBHa CUTYPHOCT, au ce He OY IIOCTaB/bajIo MUTakbe MOTYhHOCTI
3noynorpebe mpomyuca O KOHTPOIM KOHLIEHTpalyja ¥ pMU3MKa Off BIUIIE
CIy4ajeBa IPUKPUBEHUX VTN HEIPUjaB/beHUX KOHI[EHTpalyja.

32 Ha norpe6y pasimnkoBarma OBMX TpaHCaKIMja je yKa3aHO OfIMax HaKOH ycBajama Obase-
mremba EBporicke koMmucuje o HammexxHoctuMa. Bup. Johannes Liibking, ,,Commission
adopts Jurisdictional Notice under the Merger Regulation®, Competition Policy Newsletter
3/2007, 4.
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THE ASSESSMENT OF JOINT VENTURES IN EU
COMPETITION LAW AFTER THE DECISION OF THE
COURT OF JUSTICE IN CASE AUSTRIA ASPHALT

Summary

The author examines the role of the interpretation of the European Union
Merger Regulation by the European Court of Justice in the decision in case Aus-
tria Asphalt. The Court clarified the conditions on treatment of full-function
joint ventures under EU merger control rules and decided that a change from
sole to joint control over an existing undertaking is a notifiable concentration
only if the joint venture created by such a transaction performs on a lasting
basis all the functions of an autonomous economic entity.

Key words:  joint venture, full-function criteria, merger control, control of
concentrations, competition law, Court of Justice, EU
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HAKHAJTHA ITPUJABA IIOTPAJKMBAIbA
Y CTEYAJY

Pe3ume

Mnctuuinyin naxunague tipujase iotpaxcuearea y citieydjy Huje upo-
80UUPAO HAYUHY U CTUpyuHy jasHocil y Cpouju, iile Hocitioju go caga Hey-
HUillan U 3aKOHCKU yilieme/beH Cilae ga ce Hoipaxuearba y citie4djy moiy
apujasuttiu camo y ogpeheHom poky og 00jasmuearba peuierva 0 Oi6aparby
citiewaja y Cnymbenom inacnuxky. Hebnaiospemene ipujase uouipaxusara
ce ogbauyjy, 3agoyHenu cilieuajuu wosepunay, iyou ceaxy moiyhHocili ga
yuecitigyje y cilienajHom Hociiyiky, iybu tpaso ga nomipaxusaree HAUIATHU
y cilieuajy u dottipaxcusarve my paxitiuuky upecitidje. Pewserve cpiickol 3axo-
Hogasua ogygapa og YuopegHo-upasHux tpumepa, a y tlexctvu ca UpasHom
culyprouwihy cpiicku 3akoHogasay, je uslybuo u3 euga uHiliepece cile4ajHux
Hosepunaya u passnoie UPAGUHHOCTIY, Ta Cy CHipaHU To8epuoUU PaxktiuuKu
y HepaeHouipasHujem ionoxajy og gomahux. Ilopeg twoia, upaxca je Hoka-
3ana ga cy Pusuuka nuua Kao ciliedajHu Uoeepuoyu ueciiie Hpiiee 06aK601
pewerva. Iuitiare tpujase Hotlparxusara wipeda pewsuiiu y XapMoHuju
g6éa Hauesna Koja ce Moty Cyupoiiciiasuiliu, ipasHe cuiypHoCcitiu u upasu1Ho-
citiu. Ayitiop y pagy ananusupa moiyhHocill puxeailiara HakHagHe Upujase
Hoipaxcuearea y citieuajy ca ciliaHo8uulinia Hema4xol, ayciipujckot, amepuy-
Kol u cpiickol citieuajHoi ipea, ca oyeHom tpasHe peiynaiiuse y Cpouju.

Kmyune peuu: tipujasa iwoitipaxcusearea, pox 3a upujasy uotlipaxcusarod,
UCHUTHHO povuwiilie, HEMAUKO Cille4ajHo Upaso, ayciipujcko
citienajHo ipaso, citieuajHo tipaso CA/l-a.
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I YBop

Perko koja obmact mpaBa M3a3oBa TONMMKO HEJOYMMI]A M OTBOpe-
HUX NUTaba Kao IITO je TO CT€4ajHO IpaBo. Pasnor Tome AenMMMYHO MO-
JKEMO BUJETU Yy PeTaTMBHO KAaCHOM pasBojy cTedajHor mpasa y Cpouju.
ColyjanmucTudkn cucteM ca npepysehuma ApyIITBeHOT KalnTana Huje Aa-
Ba0 IIPOCTOP 3a pasBMjarbe CTEYAjHOT IIPaBa, I1a je MICKYCTBO HAIINX CY[l0Ba Y
TOM Jie/ly IIpaBa pelaTMBHO OCKYAHO, mopenehu ca cymoBuMa y pasBujeHUM
IpaBHMM TpafuLiMjaMa. YCiIef, Tora MHOTa NMUTala U Ja/be YeKajy Ha Mmupa
pasMaTpara, IITO je CBaKaKO CIy4aj Ca HAKHAJHOM IIpMjaBOM IIOTPpa’kKMBamba.
MoryhHocT npusHaBamwa HaKHaJIHe IpMjaBe MOTPAXMBaMKba y CTEYajy Huje
IPOBOLVPA/Ia HAYYHY U CTPYYHY jaBHOCT, T€ IOCTOjM [IO CaJla HEYNNUTaH U 3a-
KOHCKM yTeMEJbEH CTaB Jla C€ MOTPaXkiBama y CTedajy MOTy IPMjaBUTU CaAMO
y onpeheHoM poky ox 06jaB/buBama pelllera 0 OTBapamy cTedaja y Crysx6e-
HOM I/1acHKKy. HebmaroBpemeHe npujase moTpaxkuBara ce of6ally;jy, 3a1ol-
HeJIU CTe4ajHM MOoBepuIal] Tyou cBaKy MOTYRHOCT fIa y4ecTBYje y CTe4ajHOM
HOCTYTIKY, TyOU IIpaBo a MOTPaXMBalbe HAIUIATH Y CTEYajy U MOTPaXKMBaIbe
My GaKTUYKN HpeCTaje.1 ITo oBOM IUTamy CPIICKO IPaBO OAfyAapa Of IpaBa
OHNIX JIp)KaBa Ha Koje ce yI/efa mpummkoM pedopme 3akoHOAABCTBA. Tako,
y Hemaukoj, Ayctpuju, Cjenumennm Amepuakum JIpxasama, IlBajapckoj
u OpaHIycKoj,” 3aOLHeNN CTeYajHy MOBeproLy Hobujajy MoryhHocT nma
Y4Y€CTBYjy Y CT€4ajHOM IIOCTYIIKY, TAKO LITO POK 3a IIpMjaBy IOTPaKMBamba
HUje MpeKNysuBaH — cnydaj y Hemaukoj, Aycrpuju un IlIBajuapckoj wmm ce
He6maroBpeMeHa IpujaBa MOTPaXMBama 1of ofpeheHNM ycmoBuma Moxe
npuxBaTUTH, Kao mro je cay4aj y CAJl-y u ®pannyckoj. Kpamesuna
Jyrocnasuja, mparehu aycTpujcko pelerse, 10 OBOM INUTamky je Oyma MHO-

1  3axoH o creyajy, Cr. inachux PC, 6p. 104/2009, 99/2011 - np. 3akoH, 71/2012 - opnyka
YC u 83/2014, un. 111 cr. 5; Byk Pagosuh, Ciieuajro tipaso, krwuia tipea, beorpan 2017,
456; Muxanno Benrmmuposuh, Citeuajro aipaso, 3. uspame, beorpapg 2012, 176; MuneHa
JoBanosuh Zattila, Bragumup Yonosuh, Citieuajno sipaso, Hum 2013, 136.

2 Y pany nehemo onmmpHuje pasmarparu npaso IlIBajuapcke, ami pagy nHbOpMarje
HaBOAMMO Aa Ipema wi. 251 CaBesHor 3aKoHa o cTedajy IlIBajiapcke (Bundesgesetz tiber
Schuldbetreibung und Konkurs vom 11. April 1889, Stand am 28. Mirz 2017) npujasa
MOTPaXMBalba Ce MOYXKe IMOJHETU M IOC/Ie UCTeKa POKA, a/ly Ca TOM IIOC/IENUIIOM Jia ce
TPOLIKOBM Ofipeh)yjy Ha TepeT 3aOI[HeNIOr CTeYajHOT II0BEPUOLIA.

3 Y bpaHIycKOM CTeYajHOM IIOCTYIKY HOTPaXMBaba ce IPUjaB/byjy Y POKY Off fBa Me-
cera o o6jaB/bMBama OI7Iaca 0 OTBapamy credajy y CryKOeHOM INIACHUKY, ORHOCHO y
POKY Off YeTHpy Mecelja 3a CTedajHe IIOBepHOLie Ynje je npebuBammuite BaH OpaHIrycke.
Pok 3a mpujaBy HOTpakuBama je IPeKTy3sMBHOT KapaKTepa, alu je IPaBUIO yOIaKeHO
ycren MoryhHOCTH [la ce IpMMeHY MHCTUTYT Bpahama y mpebaiume cTame, ako je pok
IIPOINYIITEH M3 pasjiora 3a KOju He OfroBapa CTeYajHy HOBepuIall MIM U3 pasjiora 3a
KOju OfiroBapa CTevajHM RyxHUK. IIpemor 3a Bpahame y mpehamme crame ce Moxe
IIOfHETV y POKY Of LIECT Mecely Of oTBapama crevaja. Code de commerce Version
consolidée au 16 juin 2017, L 622-26, L 622-24, goctynHo Ha apgpecu: https://www.
legifrance.gouv.fr/affichCode.do?cid Texte=LEGITEXT000005634379.
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ro 6mmKa eBpOINCKO-KOHTMHEHTAJTHOM IIPaBHOM KPYTy HETo IITO je TO
manaima Cpbuja. Y pany hemo anamusuparu moryhHOCT npuxBartama Ha-
KHaJ/lHe NpyjaBe NoTpaxusamwa y Hemaukoj, Aycrpuju u CAJl-y, ca oneHoM
npaBHe perynaruse y Cpouju.

IT Hemauko npaso

CucreM HeNmpeKTySMBHOCTM pOKa 3a IpUjaBy IMOTpaXKuBama je y
HEeMad4Koj CTe4YajHOj Tpafuyju cTap Beh Buille BeKOBa, U YIIPKOC 3aKOHCKUM
M3MEHaMa YCIOB/bEHM ITPOMEHOM IOJIMTUYKOT CUCTEeMA, MHTEPEC CTeYajHUX
IOBepuIalia y OBOM CMUC/IY HUje JOBEZIEH Y MUTambe. Y JaHaIliheM HEMauKOM
CTe4ajHOM ITPaBY POK 3a IIPMjaBy MOTPAXKMBalba HIj€ IPEKTy3UBaH, IITO IIPO-
u3nasy U3 4. 177 cajjallmer HeMayKor 3aKOHA O CT€Yajy KOju IpefcTaB/ba
jesanuxy Mopmoukanyjy @wi. 142 3akoHa o cTedajy Hemadkor napcrsa.” [Ipe-
Ma 4. 28 HeMauKoT 3aKOHA O CTeuajy’ CTEUajHu CyJ| y pellery O OTBapamy
crevajy (Erdffnungsbeschluss) onpebyje pok 3a npujaBy HoTpa)kuBama y pac-
IIOHY Off iB€ Hefebe O TpU Mecena.” AKO CTe4ajHN MOBEPUIALl 3aKaCHM Ca
IpMjaBOM NOTpaKMBaba, TO He 3HA4M J]a C€ ICK/bY4Yje M3 CTeYajHOT MOCTYII-
Ka, Beh je J03BO/bEHO MCIMTYBabe HAKHA/IHO MIPYjaB/beHOT OTPAXXNBabA.

HaxnapgHO mpmjaB/beHO moTpaxkmBame he ce mcmmraty Ha perymap-
HOM JICIIUTHOM POYMIITY, aKO IIpMjaBa MOTpakMBarba IPUCTUTHE /10 Tafa.
Tepmun ucnutHOr pounmTa ce ompebyje y pellemy o oTBapamy crTedaja
U PacIoHy Of] jeqHe Hefie/be MO /IBa Mecelja Off MCTeKa pOKa 3a IIpMjaBy
NOTpaKuBama.” AKO Ce NMOTPaXMBalbe NPUjaBU 110 OAP>KaBalby MCIUTHOT
pounInTa, cTedajHn cyn he ogpeauTn AOJATHO VICOMTHO POYMINTE HA TPO-
IIaK 3a7I0IHENIOT CTedajHoT ToBepuoia.'’ To BaXky 1 3a TIOTPaXKMBakba KOjy
CY HaKHAJHO NIPMjaB/beHa /i Y KPaTKOM POKY IIpe ofp>KaBarba MPBOT IUC-

4  Konkursordnung fiir das Deutsche Reich, Leipzig 1898; Jirgen Mohrbutter, Harro
Mohrbutter, Handbuch des gesamten Vollstreckungs— und Insolvenzrechts, Miinchen 1965,
643.

5  Hemauxu 3akoH o credajy u3 1994. rogune (Insolvenzordnung vom 5. Oktober 1994
(BGBL I S. 2866), die zuletzt durch Artikel 2 des Gesetzes vom 22. Dezember 2016
(BGBL I S. 3147) gedndert worden ist).

Hemaukn 3akoH o credajy, 9. 28.

Mark A. Jaeschke, Anmeldung und Feststellung von Forderungen im Insolvenzverfahren,
Dissertation, Géttingen 2011, 187; Frank Thomas Zimmer, ,Verspitete Anmeldung von
Forederungen und Absonderungsrechte im Insolvenzverfahren mit Wohlverhaltensphase®,
Zeitschrift fiir Verbraucher— und Privat- Insolvenzrecht, 2004, 269.

Hemauxu 3akoH o credajy, ut. 177.

Hemauku 3akoH o cTedajy, wr. 29 cT. 1 Tau. 2.

10 M. A. Jaeschke, 192; Martin Ahrens, Markus Gehrlein, Andreas Ringstmeier (Hrsg.),
Fachanwaltskommentar Insolvenzrecht, Koln 2012, 1304-1305; Ulrich Foerste, Insolven-
zrecht, 4. Auflage, Miinchen 2008, 204.
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IOUTHOT POYMILTA, TAKO Jia C€ APYTY CTeYajHM IOBEPUOLY HUCY MOITIM YIIO3-
HaTM ca oM. Takobe, cTedajHM yIpaBHMK ¥ CTeYajHM IIOBEPHOLM, any He
U CT€YajHM NYXXHUK, MOTY Ceé NPOTUBMUTM TOME Jla Cé HaKHaJHa IIpMjaBa
NOTpa)KMBarba MCHONUTA Ha PEJOBHOM UCIIMTHOM POYMIITY. - Y TOM CIIy4ajy
he cTevajHy cyauja ogpennT HAKHATHO MCIIMTHO POYMINTE Ha TepeT 3a/j0Il-
HEJIOT CTedajHOT moBepuoria.'? OIyka 0 3aKasuBarby MOCEGHOT MCIUTHOT
podnIITa Ce jaBHO 06jaB/byje a Ha POYMINTE Ce MOCeOHO MO3MBAjy CTeYajHN
YIpaBHUK ¥ AY>XXHUK. ~ IIpotus oppebmsama HaKHagHOI TepMMHa ce He
MOJKe€ 13jaBUTU IIPaBHMU JIeK. 3aJJOLIHe/MN CTeYajH! IIOBEpUOLM MOTY jeIMHO
Ja 3aXTeBajy Ja Cy[ 3aKake HaKHA[JHO MCIIMTHO POYMINTE, aKO je CYJ Ipo-
IyCTUO J1a TO YYMHM.

360r eKOHOMMYHOCTM IIOCTYNKA CTEYajHM CyAMja MOXKe OIpeNUTH
MMCMEHM TOCTYNAaK VCHOUTHBaWma HAKHAJHNUX IIpMjaBa IOTpaKuBama 0e3
3aKasyBama moce6Hor ucnurHor pounmra. IIITo ce Tide morpaxuBama Koja
Cy IpyjaB/beHa IMOC/e OfpKaBama MCIUTHOT DOYMINTA, Ha CYAY je Ja Mpo-
neHn fa v he a sakasyje HOBO MCIUTHO pouminTe Wi he fa ompeny muc-
MEeHM TOCTYIAK NCIINTHBAmba O6e3 offp)KaBarma POUMINT, [NTO CBAKAKO MOXKe
BOAMTH Y6p3aBamy MOCTYNKa u pactepehupamy cyma.'” TlucMenn mocty-
IaK VICOUTKBAIba HUje 3AKOHCKM PETyINCaH, YIeCHUIM MUCMEHOT MOCTYTI-
Ka MCOUTKBaIba Cy MCTU Kao M OHM Ha MCIUTHOM POYMINTY, Y IMCMEHOM
IOCTYNKY MCHNUTVBAama CyJ ofipehyje pok IpeKmysMBHOT KapaKTepa, Koju
ce Takobe jaBHO 006jaB/byje, y KOMe CT€4ajHM MOBEPMOIM MOTY Ja OCHOpe
HAKHA/THO TIpWjaB/beHo MoTpaxuBambe. ¢ TIpu ToMe Hexan cyn mpuberasa n
IOjeIMHAYHOM JIOCTaB/balby y C/Iy4ajy [a MMa Majlo yYeCHMKA.

Haxnajgna nsmeHa npujaBe moTpaxmBarma ce IOCMaTpa Kao HaKHa[-
Ha IIpyjaBa HMOTPaXMBama ¥ CXOGHO BaXke 1CTa npasuaa. llox msmenom
IpyjaBe NOTPaXKMBamba IOCeOHO ce CMAaTpa M3MeHa M3HOCA, OCHOBA ¥ PAHT
IpUjaB/beHOr MOTpaKuBama. Ca Apyre CTpaHe IOJl U3MEHOM Ce He CMaTpa
CMamUBambe IPYUjaB/beHOT U3HOCA.

3aKOH O CTevajy He pery/uile IUTambe J0o Kajja ce IIOTPaKMBambe MOXKe
IPUjaBUTY, a/lu je IpeMa CTaBy CyACKe Ipakce TO Moryhe yumHMUTH cBe 1O

11 M. Ahrens, M. Gehrlein, A. Ringstmeier, 1305.
12 U. Foerste, 204-205.

13 Hemauku 3akoH o cTedajy, wi. 177, ct. 3. CIIOpHO je #a /1u ce IO3UBAjy CBU IOBEPMU-
OLIV MIM CaMO OHM KOjJi Cy HAaKHA[{HO IIPUjaBJIM IIOTPaKMBaIe. Je3N4KO TyMadere
ufe y IpuIor fa ce IO3MBajy CBY IOBEPYOLY, aIi IpeMa BehMHCKOM MULIbEY TaKBO
o3uBame 6u 6110 6ecroTpe6HO ma ce oce6HO MMO3MBAjy caMO HOBEPUOLM KOjU CY Ha-
KHAJHO IpujaBuin moTpaxusame. M. Ahrens, M. Gehrlein, A. Ringstmeier, 1306.

14 M. Ahrens, M. Gehrlein, A. Ringstmeier, 1307.

15 M. Ahrens, M. Gehrlein, A. Ringstmeier, 1306.

16  Hemauku 3akoH o credajy, 1. 74; M. Ahrens, M. Gehrlein, A. Ringstmeier, 1306.
17 M. A. Jaeschke, 200-202.

18 M. Ahrens, M. Gehrlein, A. Ringstmeier, 1307.

65



YIAHLN IIpaBo u npuBpena

sapurHor pounmita (Schlusstermin).’® Illta Bure, MoTpaXKMBarme ce MOXe

IPUjaBUTY ¥ Ha CAMOM 3aBPLIHOM POYMILTY, a/y Taj CT€YajHM IOBEpUIAL]
He y4eCTBYje y IOfenu cTedajHe Mace. 300r Tora mpujaBa MOTPaKMBaWma U
IeHO VCIIUTHBabe MOpa Jja YC/Ien HajKacHMje IBe Hefle/be Off o0jaB/pyBamba
KOHAa4yHe J/MCTe yTBpheHmx mnorpaxusamwa (Schlussverzeichnis) xoja ce
00jaBjpyje Ipe 3aKasyBarba 3aBPIIHOT pounira.?’ CredajHU TOBEPHOLIN KOjU
IIPUjaBIbyjy MOTPaXKMBaKk€ Ha 3aBPIIHOM POYMINTY MMajy IIPaBHM MHTEPEC
la ce OHO TpK3Ha, 6e3 063Mpa IITO He YYeCTBYjy y MOMENM CTeYajHe Mace,
jep y4ecTBYyjy y HakHaJgHOj Teobu, a mopef TOra HUXOBO MOTPAKUBAE Ce
CMaTpa MPaBHOCHAKHO YTBpheHNM mpema cBUM CTeyajHUM moBepuorima. !
Y HeMayKoM CTedajHOM IIpaBy Bpahame y npehamme cTame ce mpuMemyje
CaMo 32 MCIUTHO POYNIITE.

ITonoxkaj cTevajHMX MmoBepuIaLa Kajia ce CTedaj CIpOBOAM PEOpraHu-
3aIjOM je 3a HUjaHCy 60/bM, jep He MOCTOjM MOTyhHOCT fja MOTpaXkMBarbe
IpecTaHe yc/ief] HelpyjaB/buBaba. [I1an peoprannsanmje fenyje npeMa cBUM
noBeprouuMa 6e3 063upa fla 1M Cy IPUjaBIIN CBOje IOTPaKUBambe WIN
He, a CTe4ajHM MOBepWIall KOju HUje NMpUjaBMO MOTPaKMBambe Y CTEYajHOM
IOCTYIKY MMa IpaBO [a y HapHMYHOM IIOCTYIIKY IIOC/Ie yCBajama IIaHa
peopraHmsanyje 1 06ycTaBe cTedaja yTBphyje MocTojame CBOT HOTPaXMBarba
U Jla TPaXXV HaIJIaTy y CKJIafly ca IUIAaHOM peopraHusanyje.

IIT AycTpujcko npaBo

AyCTpUjcKO CTeYajHO IPABO IO OBOM NNUTAIY Yy OCHOBM IPaTy He-
MauKo, a/1 He U y nojegnHocTrMa. CTeyajHM IOBEpUOLM IpMjaB/byjy CBOja
HOTpa)KMBamba MICMEHO WIN Ha 3alMICHUKY Y POKY Koju ce ofpebyje Tako na
UCTUYe HajMarbe YeTPHAecT flaHa Ipe MICOUTHOT POYMIITA, a KOje pOUMIITe
ce 3aKasyje y pacIoHy Off IeCT/IeCeT /IO JieBeleceT NaHa Off laHa OTBapama
CTEYajHOT IOCTYIIKA.

ITorpakuBama Koja Cy IpMjaB/beHa IO ICTEKY POKa 3a IIPMjaBy U Koja
HICY MCIMTYBAaHA Ha PENOBHOM MCIMTHOM pouuity, 6uhe mcnmrana Ha
HAKHAHOM MCIUTHOM pounminty.”> Kpajiu pok 3a MpujaBy MOTpaXKiBarba

19 M. A. Jaeschke, 194-198.

20 Hemauknu 3akoH o cTedajy, 4. 189.
21 Hemauknu 3aKoH o cTedajy, 4. 178.
22 Hemauku 3akoH o cTedajy, 9. 86.
23  Hemauxy 3aKoH O cTe4ajy, Wi 2546.

24 Aycrpujckn 3akoH o credajy (Bundesgesetz {iber das Insolvenzverfahren (Insolvenzo-
rdnung - 10), RGBI. Nr. 337/1914, Fassung vom 24.06.2017.), 4. 74 cT. 3;Walter Buch-
heger, Insolvenzrecht, Wien 2010, 111; Richard Holzhammer, Marianne Roth, Exekution-
srecht und Konkursrecht, P16chl Verlag Freistadt, 2006, 212-213.

25  Aycrpujcku 3akoH o credajy, wi. 107; R. Holzhammer, M. Roth, 213.
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M3HOCK YeTPHAeCT JlaHa IIpe JlJaHa Ofip)KaBalba POYMINTA 3a ITIABHY fieo0y,
a TOTpaXMBama TpujaB/beHa fonHuje Hehe pasmarpati.’® V ciyvajy Ha-
KHA/{HOT MCIUTHOT POYMINTA CTeYajHM CyZ he jaBHMM 06jaB/bUBameM II0-
3BaTM CTeYajHe NOBepHoIle, /M y ofipeheHNM crrydajeBuMa nmosepuore Moxe
nosBary 1 noce6Ho. CTeyajHM MOBEPUOLM KOjU CY 3afJOLIHIIIN Ca IIPUjaBOM
HOTpaKMBamba He MOTYy Ja OCIIOpaBajy MOTpak/Bama MCINUTaHa U yTBpheHa
Ha pefloBHOM MCIIMTHOM pounmty.”” IloTpakuBama Koja Cy npujaB/beHa y
kpaheM Ilepymopy o YeTpHaeCT JaHa IIpe POYMINTA 3a I7MABHY Aeo0y, MOTy
Outn yrBpheHa, anmum He MOry 6MTH y3eTa y 003Mp NIPUIMKOM pacIOfierie
creuajHe Mace. Kao 1 y HeMaukoM IpaBy, TaKBa IOTpaXkKMBamwa he ce ysetn y
0031p IpUINKOM HakHafiHe feobe. VIHcTuTyT Bpahama y npebhamme crame
HIje JO3BO/bEH y CTE€YajHOM IIpaBy AycTpuje.

Kaza je ped o niany peopraHusauuje, aycTpMjcKo IIpaBoO ce pasluKyje
off HeMauKKoT. CTeyajHM MOBEPUOLIM, KOjU HIUCY NIPUjaBUIN TOTPAsKMUBAILE [0
I71acama o IJIaHy peopraHusaliyje MMajy IpaBo Ha HaMMpeke IIpeMa KBOTa-
Ma U3 IIJIaHa PeOpraHu3alnje CaMo aKo TO J03BO/baBajy IPUXOAY CTEYajHOT
Jly’)KHMKa U HeroBa MMOBMHCKa cuTyarmja.’ MehyTum, ako credajuy nose-
pwIaL, Huje IpMjaBUO MOTPaKMBaIbE M3 Pas3/iora 3a KOjy OfroBapa cTedajHN
IY>KHIUK, TaKaB CTe4YajHY IoBepual he MMaTy mpaBo Ha HaMMpemwe Y IyHOM
M3HOCY CBOT IIOTPaXKMBamba.

IV IlpaBo Cjegumennx Amepuukux [Ipxxasa

Y Cjenumwenum Amepuukum [IpxaBama (y gameM Tekcry: CAJl-y)
HOTpaXKUBambe ce NMpUjaB/byjy y ogpeheHOM pOKy, OZHOCHO Y POKY Koju He
MOXKe OUTU AY>XK! Off [ieBefieceT aHa Of IpBe CefHMIle ITOBepuIalla Kaja je
y nutamy 6ankporctso (Chapter 7), cTeuaj dpapmepa u })I/I6apa (Chapter 12)
¥ cTevaj dusmakux muua — norpomada (Chapter 13),*! ogHocHO y okBUpY
26  AycTpujcku 3akoH o cTevajy, wi. 107. cT. 1.

27  Aycrpujcku 3akoH o credajy, wi. 107 ct. 3; W. Buchheger, 111-112; R. Holzhammer, M.
Roth, 213
28  AycTpujcku 3aKoH O cTeuajy, €I 259.

29 Aycrpujckn 3akoH O cTedajy, Wwi. 197. O HenpujaB/beHUM NOTPAXMBABMMA U IUIAHY
peopraHusaiyje feTa/bHuje BugeTu: Birgit Schneider, ,,Zahlungsplan und Exekution ein-
er nicht angemeldeten Forderung®, Zeitschrift fiir Insolvenzrecht und Kreditschutz, Wien
2012, Heft 2, 46; Georg E. Kodek, ,Verfahrensrechtliche Fragen der Beriicksichtigung
nicht angemeldeter Forderungen im Zahlungsplan (§ 197 KO), Zeitschrift fiir Insolvenz-
recht und Kreditschutz, Wien 2001, Heft 1, 8; Andreas Konecny, ,Zahlungsplan und Ex-
ekution wegen einer nicht angemeldeten Insolvenzforedrung®, Zeitschrift fiir Insolvenzre-
cht und Kreditschutz, Wien 2014, Heft 3, 113.

30 Aycrpujcku 3aKoH o cTevajy, 4. 197 y Besu ca 4. 156.

31 CaBesna mpaswia o credajuom noctynky (Federel Rules of Bankruptcy Procedure, y
mapeM TekcTy: FRBP), wi. 3002 (c).
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BpeMeHa KOj ITpOoNuIe CTeYajHy CyJ IpeMa JIOKa/HUM IpaBulInMa Kaja je
y IUTaby peograﬂmsaumja ommrute (Chapter 9) u omiura peopranmsanuja
(Chapter 11).3

OHo 1TO je 3ajeIHMYKO 3a CBe BPCTE CTedYaja jecTe Ja ce HaKHa[-
Ha IIpMjaBa IOTPa)KMBama IPUXBaTa aKO CTEYajHU IIOBepUIALl JIOKaKe [
je y poky ,HedopMmamHO HpujaBuo” moTpakupame. CaBesHa IpaBuUIa O
CTeYajHOM IIOCTYIKY He MO3Hajy HedOpMa/Hy IpMjaBy NOTPaKMBama, Beh
M3PUYNTO IPONNCYjY fa je IpUjaBa IOTPAKMBaba HucMeHd U3jaéa CTe9ajHOT
nosepuona.”™ VHCTUTYT HedopManHe mpujaBe MOTpaKMBama je pasBuia
CyZCKa TIpaKca y Iyby ybmaxkaBama pUTHIHOCTU U IpeTepaHor ¢popManns-
Ma. MebyTtum, mojam Hmje TMHIBUCTMYKY MOTVBICAH IIa ce Koj Hedopmar-
He IpyjaBe MOTPaKMBama He paju 0 HeOPMATHOj U YCMEHOj Tpujasy, Beh
HedopMaHa NpujaBa NOTpaKMBamba IOApasyMeBa Ja je CTe4ajHU IOBepu-
Man y poKy 3a mpujaBy Beh IogHeO JOKYMEHT MM HEKO IIPaBHO CPeICTBO
CTEYajHOM CYAY U3 KOje Ceé MOXKe 3aK/byYUTU Jja CT€YajHy IIOBEepU/Ial] MMa
HOTpaXkKBarbe IIpeMa CTe€4ajHOM [Iy>KHMKY, Te fla Ta >Kelu HaraTutu. Kao
IIpUMep ce HaBOAY 3aXTeB 3a YKMJame Npekupaa nocrynka (Motion for Relief
from the Automatic Stay) Koju MOZHOCK CTeYajHV MOBEpUJIALl Ca LM/beM fia
CTeYajHy CYJ, JO3BOM HACTaBaK JIPYTOr IMOCTYIKa KOjU je TEKao Y TPEHYTKY
OTBapamba CTevaja, a KOju je ycie[ cTedaja ay TOMaTCKI HpeKI/IHYT.34 He moxe
CBaKM JJOKYMEHT M IIPaBHO CPE€JICTBO, KOji Cy IIOJHETU CT€YajHOM CyZy Ipe
IpujaBe MOTPaKMBaba, IPeCTaB/baTy HehOpMaIHY IpUjaBy IIOTPAXKMBAMA.
3a Tako HeIlTO IOTPeOHO je [a JOKyMeHTallMja Cafip>kKi CBe IIPOIIICaHe efle-
MeHTe Kao U IpujaBa MOTPaKMBalba, /1a Ce U3 e MOXKe 3aK/byYUTU O KOojeM
06MMy, BpCTI U IIPUPOAM MOTPAKMBaba Ce paji, Kao U Jja OCTOju HaMepa
TIOBEPUOIIA Jla HAIUTATM HABEeHO MOTpaXuBambe.”> AKO je TIpUXBaTh Cyq,
He6maroBpeMeHa GopMasHa IpujaBa MOTpakKuBamwa he MMaTu peTpoakTus-
HO JIejCTBO Ca JaHOM IOfIHOIIeka HeopMasHe TIpMjaBe MOTPAXKMBAbA.

Ilopen Tora, 3a cBe BpcTe cTedaja je 3ajeSHMYKO U TO Ja ce IpUXBa-
Ta HaKHaJHA IpUjaBa IMOTPaXKMBama, aKO CTEYajHNM IOBEpUIalL, JOKaXe Ja
HMKaJ HUje IpuMuo obaBellTele O Ofp>KaBamy IpBe CeJHUIle IOBepuIa-
113, off Kor fjorabaja Tedye u pok 3a mpujaBy HoTpakuBama. ObaBelTeme ce
mobuja HajMame IBafleceT JaHa Ipe Ofp)KaBarma IpBe CeJHMIle TOBEpIIalia
Of KOT JlaHa Teye POK Off JieBefleceT aHa 3a NpMjaBy MOTPaKMBamba Kaja je
y nurawy 6ankporcTo (Chapter 7), credaj ¢papmepa u pubapa (Chapter 12)

32 FRBP, um. 3003 (c)(3).
33 FRBP, un. 3001.

34 Bradley R. Hightower, What to say when your proof of claim is filed after the bar date, 3,
JOCTYIIHO Ha appecyt: http://csattorneys.com/wp-content/uploads/2014/06/ When-Proof-of-
Claim-is-Filed-After-Bar-Date__BH.pdf.

35 VcrakuyTo y ciay4ajy The Charter Co. v. Dioxin Claimants (In re The Charter Co.), 876
E2d 861, 863-64 (11th Cir. 1989)
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wm notpourayky credaj (Chapter 13). O6asemreme Mopa aa Oyzne ogpebene
cafipyHe 1 fia Oyze 671aroBpeMeHO JOCTaB/beHO MOBepMoLy. Y CIydajy Aa
jemaH off Ta [iBa ycloBa HefocTaje, cMarpahe ce [ja CTedajHM NOBepuMIAIl
HUje ypenHo obaBelnTeH, ma he ce He6maroBpeMeHa mpujaBa NOTpaXKuBamba
npuxsatutu. MelyTnm, HaBejeHO CTaHOBUIITe Huje yBeK 6mmo Bramajyhe.
BehnHcko craHOBuIITE je 6MI0 [ja CTeYajHM IOBepwal, KOju HUje Ypen-
HO 00aBellITeH O MOKpeTamy CTeYajHOr MOCTYIKA, a 3a[JOLHM Ca IIPUjaBOM
HOTpa)KMBamba, HeMa IIpaBa 110 OCHOBY IIpyjaBe MOTpaXk1Bama, Beh 1a coja
TpaBa MOYKe OCTBAPWUTH IPYTMM AOCTYITHUM MPaBHUM CpecTBuMa.’® Ame-
PUYKM CY[IOBM CY Ce NO3MBA/IM Ha je3NIKy HEIBOCMUCTIEHe ofjpenbe 3aKoHa
o cre4ajy u CaBe3HUX IIpaBUIa O CTEYajHOM IIOCTYIKY, IIpeMa K0;I/[Ma cyn
HeMa oBnmamherse 1a POJy)KaBa POK 3a TIpUjaBy MOTpaXxkuBama.’’ Bpeme-
HOM je CyACKa Ipakca Iodesa HebO/aroBpeMeHy IpyjaBy NMOTPaKMBamba yc-
e, KacHOT oOaBellTerba Jja I0CMaTpa ca CTAHOBMINTA IIPAaBUYHOCTH, IIa je
TaKO 3ay3eT CTaB J]a TAKBe TpUjaBe MOTPaKMBarba Tpeba mpuxsatuti.”® Kao
IJIaBHY apryMeHT 3a OBAaKaB CTaB, IIOPeJ] Hade/Ia IPaBUYHOCTI, PUIypUpPaTIO
je TO Ja HMjelaH Off aITEPHATUBHUX CPefICTaBa KOje 3aZOLHEIOM II0BEPHOLLY
CTOje Ha pacIoJIaramy He MOTY Jia HaJJoMecTe TYOUTaK ycilef Helpy3HaBama
CBOjCTBa CTEYajHOT IIOBepMoLa 300r 3a/jol[HesIe IIpKjaBe IOTPaKMBama.
Taxo je cya pasBuo mOKTpuHy ,doctrine of equitable tolling>” ITpumena
OBe MOKTPMHE HUje allCOMyTHA, IIa je CyA MOXe OfOUTM IOoCceOHO ako Oum
IpUXBaTambe 3afolfHeNIe TIPUjaBe 3HATHO OMEO CTEeYajHM IOCTYIAK KOju je y
TOKY, a MMajyhn y Bupgy o6MM U IPUPORY MOTPaXkKMBamba Kao U TPEHYTHY
¢asy nocrynka. Ha npumep, He nmpuxsara ce IpujaBa IOTPaKMBama, 4aK
¥ aKO je CTeyajHy IOoBepuIall HeypefHo o0aBellTeH, y CIy4ajy fia je 0cTano
MEeTHAeCT JaHa JI0 3aK/by4erba CT€YajHOT IIOCTYIIKA.

Kapa je y nuramy crevaj (peopranmsanuja) ommtnure (Chapter 9)
wm ommra peopranusanuja (Chapter 11), HebmaroBpemeHa IpujaBa IO-
TPa)XXMBama Ce INpPUXBAaTa CaMO aKO je 3aKalllbelbe IPOY3POKOBAHO M3BM-
wasajyhom meraxkmom.* [Ipmmkom orene ma v ce pamyt 0 U3BMIbaBajyhoj
HEIIaXIbY CYJ] pa3Marpa CBe OKOJIHOCTH, a OCeOHO MMa Y BUAY BPEMEHCKY
muctaHny msMmeby TpeHyTka IOAHOLIEWA IpMjaBe M MUCTEKa POKa, YTUIA)
IpuxBaTama HeOlaroBpeMeHe IpujaBe Ha TPEHYTHM CTEeYajHM MOCTYIAK,

36 Robert K. Coulter, ,The Problem with late claims in Chapter 13% American Bankruptcy
Institute Journal, september 2002, 1, noctynHo Ha appecu: www.abi.org/abi-journal/the-
problem-with-late-claims-in-chapter-13, 1.

37 R. K. Coulter, 1. CBx noBepnony ce o6aBelTaBajy 0 OTBapamy cTedaja CXOTHO WI. 342
Bankruptcy Code.

38 To craHoBMLITE je 3ay3eTo Y cropy Internal Revenue Service v. Hildebrand III Trustee,
245 B.R 287.

39 JokrpuHa je HarnaleHa y criopy Young v. United States. Bug. R. K. Coulter, 1.

40 FRBP, 9006 (b)(1), Bumetu u cny4aj Pioneer Investment Services Co. v. Brunswick As-
sociates Limited Partnership, 507 U.S. 380 (1993).
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pasjior Kallllbema, fja /I je IOBepuIal] IMOCTYIao y AoOpoj Bepu U ja
Oy mpuxBarame IpyjaBe IOTPaKMBamka Ha HEKVM HAUMH JOBEJIO CTEYajHOT
JIy)KHUKa y HerloBo/baH monoxaj.!! ¥ cryuajy 6ankporcsa (Chapter 7) po-
JaTHO mocToju MOryhHOCT p#a ce mpuxBaTM Heb/IaroBpeMeHa IpujaBa
HOTPaXKMBama, a/lyl TaKBO MOTpaxuBame he 6uryn HammaheHo camMo ako ce
HOBEpPMOLM TIPMOPUTETHOT pefia HaMMpe, Kao U CBYU OHM IIOBEPMOLIU KOji CY
IpUjaBUIN 6/IaTOBPEMEHO TOTpaKMBabe.

Ynopebyjyhu npaso CAJl-a ca npaBom Hemauke u Aycrpuje youasa
ce Jja y CBa TpM IIpaBHA MOPETKa IIOCTOj HAYMH fia ce YOIaXky pUrnfHoOCT u
HEIPaBUYHOCT KOjy ca COO0M HOCHU CHCTeM NpeK/Ty3UBHOT poKa. Pasiuka je
y TOM IITO HEMAYKO U ayCTPUjCKO CTeYajHO NMpaBo Beh Ha 3aKOHCKOM HUBOY
perynminy 1o Kafia ce IpyujaBa IOTPaKMBamba HajKaCHMje MOXKE ITOHETH, Te
fla POK 3a IIpYjaBy MOTPaKMBalba HIje IPEKTy31BaH, LITO je CBAKaKo H0O6po
ca CTaHOBMINTA IIpaBHe curypHoctu. Ca [ipyre cTpaHe, y CTEYajHOM IPaBy
CAJl-a, Takobe Ha 3aKOHCKOM HUBOY je y ofpeheHuM cnydajeBuMa y6makeH
CUCTeM TNPEKTy3VBHOCTM POKa 3a IIpMjaBy IOTPaKMBama, aly je U Mopef
TOra CyAcKa Ipakca Owma mpuHyheHa fa BpeMeHOM yOnakaBaaa pUTHT-
HOCT CTeYajHNX MPOIMNCA Y PYIMM CerMEHTVMA, YCIIOCTaB/bajyhu nopaTHe
KpUTepUjyMe 3a IIpMXBaTalbe HAKHAJHE IIpYjaBe MOTpaXKMBalba.

V IIpaBo Peny6nuke Cpo6uje

1. Pok 3a npujaBy HOoTpa>kKiBama

Y mnpaBy Peny6muke CpOuje moBepyony CTUYy CBOjCTBO CTPaHKe
IOJHOIICHEM IIpUjaBe MOTPAXMBamka, -~ HpyjaBe ce MOy MOJHETH IO UCTe-
Ky poka ofipeheHoOr pemremeM CTedajHOT Cyzuje, amy HajKacHUje y POKY Off
120 gaHa o maHa ob6jaB/pMBaa ornaca y ,Cry>x6eHoM rmacHuKy Peny6nuke
Cpb6uje®, a cBe mpujaBe MOJHETe IO VICTEKy poka of 120 mana 6uhe opbaye-
He Kao Hebmarospemene.** TpouikoBe ompaBarba JOMYHCKOT POYMIITA 32
VICIATHBabe IOTPAXMBamba AyXaH je [a IpefyjMu MOJHOCHIAL, IIpujaBe,
IITO Ce OFHOCK CaMO Ha IpujaBe NOHeTe MOC/Ie PoKa ofipeheHor pememeM
cymuje a;my yHyTap poka o 120 maHa off maHa ob6jaB/buBama ormaca. Ako ce
Y POKY KoOju Ofipeqiut CyJ He TIOTIOXM TIpefyjaM, pujaBa he ce om6ammru.*®

41  Buperu cny4aj: In re Garden Ridge Corp., 348 B.R. at 645, citing Hefta v. Official Comm.
of Unsecured Creditors (In re American Classic Voyages Co.), 405 E3 133 (3d Cir. 2005).

42 3002 (c) FRBP; R. K. Coulter, 1-2; Paul J. Maselli, ,When is it never too late to file a proof
of claim?‘, Business Credit, Vol. 96, No. 8 September 1994, 327.

43 3akoH o cTevajy, wi. 51 cT. 2; B. Pagosuh (2017), 448.

44 VI3 oBe pacmpase hemo usysetu MoryhHocT HakHaJHe IpUjaBe IOTPaKMBaba Y CIy4ajy
o6ujama IOTpaXkBama CXOFHO Wi. 130 3aKkoHa o cTevajy.

45 3akoH o cTevajy, yi. 111 crT. 5.
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Pememe 0 oTBapamy cTeuajHOT IIOCTYTIKA CafipXKy, M3Mehy ocTanor u mos3us
IOBEPUOLIMMA Jia Y POKY Koju He Moxke 6utu kpahu op 30 maHa, HU Jy>Xu
or 120 maHa off faHa o6jaB/bMBama OIJIaca O OTBApamy CTEYAjHOT MOCTYII-
Ka y ,Cny>x6eHoM rnacHuky Peny6nuke Cp6uje, mpujase cBoja 06e3behena
u Heobesbehena morpaxupama.’® [Ipema Tome, 3akOH O cTewajy ce Tpu-
KIOHIO 3aKOHCKO-MbepamHOM cucTeMy onpehuBama pokoBa 3a mpujaBy
norpaxuparma.*’

HaseneHe ofpen6e 3akoHa 0 cTe4ajy caMo IMpeny3upajy Hadeno uMIIe-
PaTMBHOCTY U MIPEKIY3MBHOCTY M3 WI. 7 3aKOHA O CTeyajy, IpeMa KoMe Cy
IPONMCaHM POKOBM IPEKTY3UBHU, aKO 3aKOHOM HUje jpyraumje oapeheno.
Haxre, creuajun cynmja ogpebhyje pok 3a ImpujaBy HOTpaKMBamba y pelIeby
0 OTBapamby CTe4aja, KOj/ HMje IPEKIy3VBHOT KapaKTepa, ay 3aKOHOM IIpO-
nycany pok of 120 gaHa je MpeK/ITy3sUBHOT KapaKTepa, Koji ce HUl IOf KOjUM
ycnoBuMa He Moxke mpopyxutu. Ilopen Tora y cre4ajHOM HOCTYIKY ce He
MoyKe TpaxuTty nospahaj y npebamme crame.

I[Tomoxaj cTedajHMX MoBepmIana je OGUTHO pyrauMjyu Kajia ce CTevaj
CIIPOBOJY peopraHusayjoM. AKo cTedajHM moBepuial Hije obyxsaheH yHa-
Ipes IpUIPeM/bEHUM IVIAHOM PeOpraHM3alyje WM IHheroBo MOTPaXXMBarbhe
HUje y LeJIOCTY NPU3HATO, WM HUje CBPCTaH y K/Iacy ImoBepuiana Koja My
IpeMa CYIUTMHCKMM KapaKTepUCTMKaMa IeroBOT IOTPaKMBama crefyje,
MMa poK off 15 fnaHa, off ZaHa o6jaB/buBama ornaca y ,,Cmy>k6eHOM ITaCHUKY
Penry6ruke Cp6uje”, fa uctakHe npuMende Ha yHANpen IpUIIPeM/beHN IIaH
peopranuzamyje.”’ MelyTum, He OCTOjU CaHKIMja y CITydajy f1a ce He U3jaBu
IPUTOBOP, Y CMUCIY Jia je CTeYajHu IIOBepuiall ocTao 6e3 [a/buX IpaB-
HMX MOryhHOCTHM y IM/by OCTBapuBama CBOjuX npasa. [losepmar kome cy
onbujeHe mpuMenOe Ha yHAIIpey IPUIIPeM/beHM IUIaH peopraHu3alyje Moxe
U3jaBUTK Xanby Ha pelllelbe O yCBajamy YHAIIpe[ IPUIIPEM/bEHOr IUIaHa
peopraHmsanyje, Kao 1 fia 1o IOTBphuBamy pemieme of cTpaHe IlpuBpen-
HOT alleJIAl[MOHOT CyJa HMOKpeHe MapHWYHM IOCTYIAK pajyu yTBphuBama
IIOCTOjalba MOTPaXKMBamba M HaIUIaTe Y CKIA[y Ca yHaIpe[, NpUIpeM/beHNM
IJIaHOM peopraHmsanuje. YTBphuBame NOTpaXkyBama y NapHUIM HHUje
YCTIOB/bEHO M3jaB/bMBAIbeM NPUMEOM Ha YHAIpel IPUIIPEM/bEHN IUIaH
peopraHmsanyje 1 u3jaB/blBambeM >Kajbe Ha pellere O yCBajamy YHAIpes
IpUIIpeM/bEHOT I/IaHa peopranusanuje. ClefcTBEHO TOMe, NMAaCUBHOCT U
Heo0aBeIITeHOCT MOBEPHOIA Y C/Iy4ajy MOJHOIIeHma M YCBajamba YHAIIpes
IPUIIPEM/bEHOT IUIaHA peopraHusalyje HuUje CAHKIMOHMCaHa TyOUTKOM
IMXOBUX NOTPAKUBAIbA.

46  3akoH o cTevajy, w1 70 cT. 1 Tau. 5.
47  B. Pagosuh (2017), 455.
48 3akoHa 0 creyajy, 1. 43 ct. 2; Byk Pagosuh (2017), 456.

49  3akoH o cTevajy, 4. 159 cT. 6 Tay. 2.
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CnudHa cuTyalnuja je 'y CIy4dajy ycBajamba peryJlapHor IIaHa peop-
raHysaluje IOoc/le OTBapamy CTeYajHOr IIOCTYNKAa a IO MCTEKy poKa 3a
IpHjaBy MOTpaKMBamwa. ¥ IOCTYIIKY peopraHu3alyje Ip1jaBa HOTpaKMBamba
ce MOpa TTOJHETH 10 POUMINTA 32 pa3MaTparbe IIaHa peopraHusaryje,”’ mro
BpeMEHCKU flajleKo Moxke mpeBasuhm pok ox 120 maHa of faHa OTBaparba
cTedaja, Oymyhu fja pok 3a HopHOIIeWme IVIaHa peopraHusanyje usHocu 90
[aHa Off JaHa OTBapama cTedaja, ca MoryhHomhy fja ce pok npoayxu 3a 60
TaHa, Kao 1 JojaTHMX 60 JaHa 3a M3MeHY NOIHETOr I/TaHa peopraHusanyje,
a [la ce pouMIITe 3a pasMaTpambe IIaHa peopraHusalje OfpKaBa y poKy Off
20 paHa off faHa NMOAHOIIEHA IIPeAIora IIaHa peopraﬂnsaumje Mebyrtum,
HU Ty HUje Kpaj 3a IOTpaXkiBama Ko]a HIUCY HpI/IJaB}'beHa HpeMa CTaBy CYyA-
CKe IIpaKce, CTe‘{a)HM IIOBEPUOL KOjy HUCY IpUjaBUIN CBO)a HMOTpaKMBamba
y cTedajy u Koja HuCy oOyxBaheHa IUTaHOM peopraHmsaluje, MMajy npaBo
fa y MapHUYHOM IIOCTYIKY yTBpDYyjy cBoje HOTga}KI/IBaH;e U Jla 3aXTeBajy
HaMUpewY y CK/Iafy ca IUTAHOM peopraHmsaluje.

ITpexmysuBHOCT poKa 3a IpMjaBy OTPaKMBaba HUje TPAGUIIVIOHATIHO
pelleme y CprcKoM npaBy. CucTeM IPeK/ITy3MBHOT poKa 3a IpMjaBy MOTpa-
KUBaEba YBE/IeH je u3sMeHaMa 3aKOHa O IIPMHYJHOM IIOpaBHamby, CTevajy U
MMKBUAanuju u3 1996. roguHe, ca mpaBUIOM Ja cg ce CBe IIpujaBe MOJHETe
Toc/e McTeKa poka of 60 gaHa Mopane ofbanuTi.”> [IpemMa 3aKkoHY 0 CTedajy
Kpamesune JyrocmaBmje on 1929. ropgmue, credyajHu MoBepuial] je MMAo
IpaBO [la IpMjaBM MOTpakMBamwe M IO UCTEKY poKa 3a HpI/IJaB}I)V[Ba}be, 4
CBe JIOK CTe4ajHu YUPaBHMK He TOJHeCe MPEJYIOr 32 KOHAUHY neo6y.>> Pox
3a IpMjaBy MOTpaKMBaka jeé M3HOCUO Of TPUAECET N0 JeBefeceT ,uaHa of,
JlaHa OTBapama cTedaja u onpehyje ce oTyKoM 0 OTBapamy cTedaja.”® Cpa-
KaKo OBO 3aiolihebe MMa ¥ IuTeTHe mocmenuie. Ilocnepuna je ma he ce
3a Te MOBEPMOLM OfipefUTU HAKHAJHO POUMIITE 3a UCIUTUBAIE HUXOBUX
TNIOTPaXKMBakba O HIXOBOM TPOIIKY,” a HaBeJIeHN CTedajHu ToBepuory Hehe

50  B. Pamosuh (2017), 458.
51 3axoH o creyajy, Wi 162, 164.

52 Pemrewe Bumer cyma y Hoom Capy, Ix.6p. 106/2012 ox 13.09.2012. ropuse, busn-
itien Buwei cyga y Hoeom Cagy, 6p. 3/2012, HaBefieHO IpeMa IpaBHOj 6asu Intermex;
VBan C. Topoposuh, IIpasHe iiocneguye yceajara tnama peopianusayuje, JOKTOPCKa
mucepranyja, beorpag 2015, 191-192.

53  B. Pagosuh (2017), 457.

54 3akoH o creyajy Kpamesune Jyrocmasuje, 79; Cpehko Iyma, Ipahancko wapouecHo
apaso Kpamesune Jyiocnasuje — Bantiapuuunu docitiyiyu, beorpan 1938, 484; O6pap
Tocniasuh, Citieuajno tpaso Kpamwesune Jyiocnasuje, Beorpan 1930, 74. Ayrtopy Hucy
6unm poctynHu credajuu nponucu us Kpamesnne Cpbuje, mma je aHanmmsa OBOT INTaba
ca acIeKTa TafalllibUX IIPOINCA OCTaB/beHa 3a IPYTy HPUINKY.

55 3akoH o credajy KpameBune Jyrocnasuje, wi. 143 ct. 3, 146 n 148; C. Llyma, 485.

56 3akoH o credajy KpameBune Jyrocnasuje, 70; C. Llymba, 465.

57 3axoH o crevajy Kpameeune Jyrocmasmje, um. 120 mn 187/3; C. Lyma, 418-420; O.
TocniaBuh, 74-75.
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Mohu fja ocropaBajy moTpaxuBama Koja cy panuje yrBphena. C o63upom
Ia pPOK 3a IpMjaBy IOTPa)KMBama Hije IPEKTy3UBaH, OH/IA je JIOTMYHO HITO
IpeMa cTedajHoM IpaBy Kpa/beB1He Jyrocnasuje Hije SOMYIUTEH MPEIOr 3a
Bpahame y npehamme crame.

3akoH O cTeyajHOM NOCTYIKY u3 2004. rofuHe je cafpykao CIMYHE
ozipezibe IO yI/Iely Ha CPIICKO IpefparHo mpaso. Ilpema wi. 95 Ha mcnmt-
HOM POYMINTY UCIIATYjy C€ ¥ MOTPakiBarba MPUjaB/beHa IIOC/IE NCTEKA POKA
3a NIpKjaB/bMBalbe NOTPaXKNBamba, aKO Cy IIpUjaBe IIOHETE CYHY U CT€YajHOM
VIPaBHUKY IIpe Ofjp>KaBama MCIUTHOT POYMINTA WIM HEHNOCPEeSHO Ha po-
gyIITy. AKO CT€4ajH! YIPAaBHMK WIN HEKM Off IIOBEpUIalla CTaBy IIPUTOBOP,
Tpakehn ma ce HaKHaJHO IpUjaB/beHO IOTPAKMBambe He UCINUTYje Ha MC-
IMTHOM POYMIITY, VI aKO IOTpakuBame OyJie IpMjaB/beHO TeK II0CTIe VC-
IVUTHOT POYMINTA, CTeyajHO Behe he o Tpouky mosepnona koju je HaKHaJHO
IpMjaBMO NOTPAXKMBaIbe OfipeIUTH JOIYHCKO MCIUTHO pouniute. Ha gomyH-
CKOM MCIIMTHOM POYMILITY He MOTY Ce OCIIOpaBaTy IIOTpaKuBamwa yTBpheHa
HAa PAaHUjUM MCIUTHUM pOuMINTMMA. >’ 3aKOH O CTEYajHOM HOCTYIIKY je
Takobe 3a6paHNo MpUMeHy MHCTUTYTa mobpahaja y mpebamme crame.®
IIITo ce Tm4e Kpajier poKa 3a IpMjaBy IOTPaKMBamba, CY[ICKa IIpakca je
CTajla Ha CTAaHOBUINTE Jja ce NpyjaBa MOTPAXMBAIba MOXKE IIOIHETU CBE IO
cacTaB/barba HAlPTa 32 TTaBHY 1e06y.%!

2. Onena perymaruse y Cpouju

ITpaBo Penry6nuke Cp6uje je puroposHumje 1 HellOBO/bHYje IO CTeYajHe
IIOBEpUOIIe Y OJHOCY Ha IIPaBo Ap>KaBa Ha Koje ce 6ap IeK/IapaTUBHO yIIesa.
IlITa Buie, 3aKOH O CTe4ajy KOMOMHYje 3a CTedyajHe IOBEPHOLIe HEIIOBO/bHE
ozpen6e n3 mpaBa Hemauke 1 AycTpuje ca HeIIOBO/BHMM Ofjpefi0aMa 13 mpa-
Ba ®Opannycke. J/Iorn4Ho je ma 3aKOH O CTedajy cafip>ku 6ap jemHO IpaBHO
CPeACTBO KOjuM yOnakaBa IPUHLMII IPEK/Ty3MBHOCTH, IIOCEOHO Kazia je y
KOHKPETHOM CITy4ajy IpMMeHa TaKBOT IPMHIINIIA HellpaBu4Ha. Tako je mpe-
Ma (paHI[yCKOM IIpaBy POK 3a IpUjaBy HMOTPaKMBama IPEK/Ty3VUBaH, aln
CTeYajHM IOBepwIal] ¥Ma MOryhHOCT mopHoOIIema mpepsora 3a Bpahame y
npebamme crame. [Topex Tora, GpaHIfycKy 3aKOHOZABAI] je IIPero3Hao dak-
TUYKY HEpaBHOIIPABHOCT CTPAaHNUX y OFHOCY Ha fioMahe cTevyajHe moBepmo-
1e, 1A je POK 3a NpMjaBy IOTPaKMBakba 3a CTPaHe NOBEPUOLE — ITOBEPHOIE

58 3axon o creuajy Kpamesune Jyrocnasuje, 187/3; C. Llyma, 443.

59 3axoH o crevajHoM mocTyuky (Cnyxbenu inacnux PC, 6p. 84/2004, 85/2005), ur. 95;
Topnana CrankoBuh, Hesena Ilerpymuh, Ciieuajuo aipoyecto tpaso, Beorpan 2006,
164, 167.

60 3aKOH O CTe€4ajHOM IOCTYIIKY, Y. 29. cT. 4.

61 B. Paposuh (2017), 458; Iparuma CnujeryeBuh, Cro6ongan Cracuh, Komenitiap 3axkona
o cileuajHom fiociiytiky, beorpan 2006, 323.
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ca cefuIlTeM Y APYroj Ap>KaBy, IPORY>KEH 3a [iBa Mecelja. Y HEMauyKoOM I
ayCTPHjCKOM IIPaBy POKOBM HUCY IIPEK/ITy3MBHI, I1a I HeMa IIPaBHOT pe30Ha
ia ce yBoaM MHCTUTYT Bpahama y npebalume crame y norieay mpomyurama
pOKa 3a IpujaBy MOTPaKMBama.”~ 3aKOH O CTedajy y3uma 06a orpaHuyemna,
IIa He I03BOJbaBa IpejyIor 3a Bpahame y npehamme crame, amm cy u pokoBu
IPeK/ITy3MBHY — JIaKJ/Ie 3a CTe4ajHe IIOBEepUOLie ,JYIUIO oo, AKO ce omuca-
Ha PUTOPO3HOCT Ofjpen6y 3akoHa O CTedajy carjiefa U3 yI/Na HEeloCTojarma
VHVBYU/IyaJIHOT obaBellTerma MOBepMUIalia, To HaM ce Hamehe 3akjpydak
fa Cy CTpaHu IoBepuouy (AaKTUYKVY Yy HePaBHOIPABHMjeM IONOXAjy Of
CPIICKMX TOBepuana,®® Te ja M MOTpaXMBarbe BeOMa TAKO MOXe IIpecTa-
TY yClef IIPOTeKa poKa 3a IpujaBy NOTpaXMBama, 6e3 003upa Ha pasior
HIpOIyLITamA.

3aKOH O CTeYajy je yBeo HOBMHY Y IOITIeAy obaBelTaBama oBepuIa-
Ija, Koja 1o cajia, a uMajyhu y Bufy NpeKIy3MBHOCT pOKa 3a IPUjaBy IIO-
TPaXMBambha, HUje O Kpaja JOCTUINIA CBOj cMumcao. Hamme, nmopen jaBHOr
obaBelmTaBama IOBEpMUIalla, 3aKOH O CTEYajy je yBeO ¥ MHAUBMIYATHO
obaBelITaBame IO3HATYX IIOBEpIIAlla Off CTPaHe CTeYajHOT YIpaBHYUKa. Tako
je cTeuyajHM YIpaBHMK Ay>KaH fia 06e3 ofjarama MUCMEHVM ITyTeM 00aBecTy
0 OTBapamy CTEYajHOT IOCTYIKA CBE IIOBEPUOIE KOjII CY MY Y TOM TPEHYTKY
IIO3HATK Y3 HaBoDeme CBUX MOJaTaKa M3 pellerha O OTBAPalby CTeYajHOT M0-
CTYTIKa, Kao M JIPYTUX MOfaTaKa off 3Havaja 3a mosepuone.* Vinausuyanso
obaBelITaBame MMa caMo MHGOPMATUBHO JIejCTBO, jep Ce POKOBU padyHajy
IpeMa jaBHOM ofaBellTaBama yIMBEHOM Off CTPaHe CTeYajHOT CyAa.

MebyTnm, 6e3 0631pa ITO MHANBUAYATHO 00aBeIITaBabE MMA CAMO
MHPOPMATUBHM KapakTep, MIAK je TO ob6aBe3a 3a CTeYajHOI YIpPaBHUKA,
IIa IOBpefia HaBefjeHe oOaBe3e MOpa YCTAaHOBMTY OATOBOPHOCT 3a HaKHa-
my mrere. Kako je nmp mpaBmia o HaKHagy LITeTe Ja Ce YCIOCTABU CTame
KakBO 61 6M/I0 fja 10 MOBpefie Huje [OLIIO, TO je HajIorM4Huje Aa 3aKOoH O
CTe4ajy HO3BOMM HAKHAJHY IpMjaBy NMOTPAXKMBAWKA, Y CIy4ajy Ja CTEYajHU
yIpaBHMK He o6aBecTu mosHaror nosepuoua. [Ipaso CAJl-a Ham MoXe II0-
CIY>XUTU Kao y30p Y TOM CMUCTY. YMECTO jefHOCTaBHOT U €KOHOMMYHOT

62 Y HemaukoM IpaBy Bpahame y mpebalume cTame ce mpuMembyje caMo 3a MCIUTHO Po-
unuite npema wi. 86 Insolvenzordnung, a y aycTpujckoM mpasy je 3abpameHo Bpahaie
y npebamume crame cxopHo 4. 259 Insolvenzordnung.

63 Byk Pagosuh, ,JyxHocT mHbOpMMCama CTpaHMX IIOBepuIalia U IpHjaBa HUXOBUX
HOTPAXMBAKA Y CTEYajHOM IOCTYNKY', y: Byk Pamosuh (yp.), Yexnahusarwe iiocnostoi
apasa Cpbuje ca apasom Espoiicke ynuje (2013), IlpaBHu Qakynret YHuUBepsureTa y
Beorpany, beorpan 2013, 27-29. CrieundndaH nmpobieM MOCTOju 1 ca cTedajeM 6pogoB-
JIaCHMKA ¥ IPOo6/IeM ca KOjUM Ce CyodYaBajy MMaol IpUBWIErHja Ha Opoxdy, a O ToMe
Bupieti: CBeTncnaB Jankosuh, ,[IpuBnernje Ha 6poay y cutyanuju credaja 6posoBiac-
Huka“, Anana Ipaenoi gaxyninieinia y beoipagy, beorpan 2016, 205.

64 3akoH o cTedajy, 4l 27, cT. 1, Tau. 5.
65 B. Pagosuh (2017), 454.
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pemera 3aKOH O CT€Yajy je CUCTEM IPEKTY3MBHOCTM POKa IOCTAaBUO Kao
aIlCOMYTHM NMPUHIMIIL, IIa Cy IIpeMa TOMe ITO3HATy CTe4YajHM IIOBepuIall yMe-
CTO IOZHOLIEha HaKHA/[He TpyjaBe (IITO je MHOTO eKOHOMUYHIje pellere)
npunyhenn fa nokpehy nmapHUYHM NOCTYIaK NIPOTUB CTEYajHOT yIIPABHUKA,
mokasyjyhm fa cy ycmen mporycTa cTedajHOT YIpaBHMKA MPETPIeNN MITETY.
OcTBapuBame BHUXOBOT IIpaBa ce TUMe 3aKOMIUIMKYje U OTeXXaBa ycieq fy-
TOT Tpajarba CTEYajHOT aly U IIAPHUYHOT IIOCTYIIKA, Y3 TepPeT [JOKasyuBarba
HacTane ITeTe. 360r Tora o6aBe3a MHAMBMAYANTHOT obaBellTaBama Huje
HoXuBena IyHy adupmanujy y 3akOHy O CTedajy, jep 4aK M aKo CTeYajHM
YIpaBHUK He 00aBeCTy IO3HATOT IIOBEPMOLA, He MOpa HYXKHY fla 3Ha4M Jja
he cHOCKMTH 6UTO KaKBY CaHKIWjy 360T Tora.

Jlok ce y HEeMa4KOM ¥ ayCTPUjCKOM IIpaBy II0JI0Kaj CTE€YajHUX IOBEPH-
JMala 110 NUTakby pUjaBe IOTPpaXKuBarba I IPU3HaBatba IIpaBa 110 OCHOBY Ha-
KHaJiHe TIpMjaBe He Pas3nuKyje y 6aHKPOTCTBY ¥ peOpraHO3aIVji, OCUM IITO
aKO ce He IpUjaBU MOTPAKMBAE O OKOHYAMA CTeYaja, MICTO IpecTaje, anun
He 300T IPeKIy3MBHOCTI POKa, Beh 360r mpecraHka yroBopHe CTpaHe, TO
CPIICKO IIPaBO APACTUYHO IIpaByU pas3inKy usMeby ca jemHe crpaHe 6aHKpOT-
CBa, IJie MOTPAKMBakbe IPECTaje aKo Ce He IPUjaBU O MCTEKA IPEK/Ty3MBHOT
pOKa 1 ca [pyre CTpaHe peopraHusanje, Ije ce HOTpaKuBambe He TyOu Jak
MaKO YOIIITEe HMje IPMjaB/beHO y CTedajy. UYMHM HaM ce Ja yCIIOCTaB/beHa
pasnuKa HeMa OIpaBjara U IPeNCTaB/ba YHYTPAlllkhy MHKOXEPEHTHOCT
CTEYajHUX MPOINCA KOja MOXKE YTPOSUTU NPABHY CUTYPHOCT.

JMHTepecn cTeyajHMX MOBepMIalia Koju Cy moroheHym curemoMm Ipe-
K/Ty3UBHOCTY POKa 3a IpMjaBy MOTPAXMBamba 3a Cajja HUCY IMPEIIO3HATH Of
CTpaHe peleBaHTHMX HMOMUTHYKMX umHWiIana. Tako I[Ipegnoi 3akona o us-
MmeHama u goilyHama 3aKoHa o cifiedajy IMa 3a Ik YCIOCTaB/babe OKBYPa
fla ce CTeYajHy MOCTYIaK IITO Ipe okoH4a. OCHOBHM IWb M3MeHa 3aKOHa
0 creyajy je moBehaBame e(pMKACHOCTM CTEYajHOT IOCTyNKa 4mme he ce
omoryhuty Behu cTeneHn Hamupema, HYDKYM TPOIIKOBK 1 CKpaheme Tpajama
nocrynka.%® [Tpemarad kao peBaCcXOTHYN MOTUB MMa IITO 60/be PAHTUPakbe
Perry6nuke Cp6uje na Doing Business mictu CeTcke 6aHKe, IITO Ce CBAKaKO
He MO)Ke 3aMePUTH, a/i MoKa3yje [la MHTEePec KOji ce TAHTHPajy CUCTEMOM
IPEeKTy3VBHOT POKa 3a IpUjaBy MOTPaKMBamba HUCY Y HOKYCY Ipefiarada
3aKoHa. VHTepecy CcTpaHNX MoBepyIalia U JoMahux moBepuiana — IpeBac-
XOHO (pUBMYKYX /LA, YITTABHOM HEYKMX CTpaHaKa, OCTajy U fa/be, YMHM Ce
HEOIPaBJaHO He3amaKeH.

66 Bmapma Peny6nuke Cp6uje, IIpegnoi 3axona o usmeHama u goiyHama 3akoHa o citieudjy,
2017, 108, pocTymnHo Ha appecu: http://www.parlament.gov.rs/upload/archive/files/cir/pdf/
predlozi_zakona/2208-17.pdf.
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VI 3akmyyak

[IpunnkoM perynmmcama poka 3a IpHjaBy NOTpaKMBamwa Tpeba moMim-
pUTHU [IBa Hayesla KoOja ceé MOTY CYHpPOTCTaBUTH, IPAaBHY CUTYPHOCT M Ipa-
BUYHOCT. UMHM HaM ce Jja je CPIICKM 3aKOHOJlaBall y TeXIbY 3a IPAaBHOM
curyprourhy u3ry6yuo npeicTaBy 0 peajHoM IIPABHOM >KMBOTY U IIOC/IOBHO)]
Ipakcy Koja ce cBe BuIIe ofiByja Ha MehyHapogHoM HMBOY. OcuM y cnydajy
no6ujama MoTpaxknBama, 3aKoH o crevajy CpOuje HU ITOJ KOjUM yC/IOBMMA He
T03BO/baBa IIpHjaBy MOTPaKMBaba IOC/IE NCTEKa PEKITY3UBHOr poka of, 120
llaHa Off jaHa o6jaB/buBama ormaca y Cy>k6eHOM ITTaCHMKY, a TIOpef] Tora He
I03BO/baBa HU IpefJIor 3a Bpahame y npebarume crame. Y npaBy Pemy6imxke
Cp6uje BaXKy cuCTeM IMPEK/ITy3MBHOT POKa, IITO je MHOTO ympourheHunje anmm
U CTPOXXE pelere. AKO ceé MIPEKIY3MBHOCT POKa 3a IpUjaBy NOTpaXKuBamba
IIOCMATpa 13 yI/Ia HEIIOCTOjama 0OaBe3e 0OaBeIlTaBamba CTPAHNX IOBEepIIIa-
I1a, OHZIa MOXKEMO /Ia 3aK/bY4MMO JIa IPOKIAMOBAH! PaBHONPABHY TPeTMaH
CBUIX CTEYajHMX MOBEpIIald y IPaKCK JOBOAY JO AUCKPYMMHALje CTPAHMX
HOBepIIalia, KOjy ca jefHe CTpaHe 3aMCTa TEIIKO MOTY Ja ce MHPOPMUIIY O
TOMe Jia /I je BUX0B AYXHMK y CpOuju mocmeo y cTedaj, a ca Apyre cTpaHe
YaK 1 aKO CasHajy 3a YMIbEHUIly OTBapama CTedaja BeluKa je BepoBaTHOha
ma he 360r mpoTeka NpeKTy3sMBHOT POKa 3a IPUjaBy MOTPAXKMBaba U3TYOUTH
CBAKO IIPaBO y CTEYajy.

Crevajuo mpaso Cp6uje je mo mmrTamy IpujaBe NMOTPaKUBAKmA Y
CTe4Yajy ¥ MHKOXEPEHTHO, jep oMoryhasa fia cTe4ajHM IOBepuall, Koju Huje
IpUjaBMO TNOTPaKMBaIbe Y IPEKTYy3MBHOM POKY, IPUjaBM HOTPaKuBambe
IO [aHa ofp>KaBamba POYMIINTA 33 pasMaTpambe IUIaHA peopraHusaluje, Uin
aKo HM IO Tajla HUje TIOfHEO INpHjaBy NOTpakKMBaiba, y CIy4ajy Jia ce U3-
IIaca IUVIaH peopraHusalyje, y MapHUIHOM IOCTYIKY yTBpbyje mocTojame
HOTpaXkKBamba ¥ TPAXKU HAIIIATY Y CKIAJY ca IFTAHOM. Y TOM CIIy4ajy HheroBo
HOTpaKMBambe IIPBO IIPecTaje, 300T MpeKITysuje poKa Y CTeYajHOM MOCTYIKY,
a MOTOM O)KMBJ/baBa 360T TOra LITO Ce CTeYaj Hije OKOHYa0 6aHKpOTCcTBOM Beh
peopranusanujom. CMaTpaMo fla olpaBfaiba 32 OBaKBY JNMXOTOMMjY HEMA,
Beh /1a momoxxaj cTevajHOr MOBEpKOLA IO NUTAY IPHjaBe MOTPAXKNMBAKbA He
6u Tpebao fa MMa pasIuKe Y 3aBUCHOCTY Off TOTa Jja JIY Ce CTe4aj CIIPOBOAU
0aHKPOTCTBOM M/IM PEOPTaHU3AINjOM.

CarnenaBajyhn ofHOC 3aKOHA 1 TIOCTIOBHE ITPAKCe, PelIere Y CPIICKOM
IpaBy IOCTaje HENPaBUYHO Yy CIy4ajy fa 1) cTedajHM IOBepwIal HeMa
npebusamiute nmm cegumre y Cpouju 1 2) ako ce IMpeKopademe poka 3a
IpUjaBy MOXKe HMPUIMCATY Y KPUBUILY CT€YajHOM JIY>KHUKY, OTHOCHO CTe-
YajHOM YINPaBHUKY, KOju HuUje 00aBeCTHO IO3HATOI CTEYajHOT IIOBEpHOIia
[a je cTedajHM MOCTymak orBopeH. CpICKM 3aKOHOAaBal je 6ap MO OBOM
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NUTamby MpEeeHNO Havelo IpaBHE CUTYPHOCTU U [OCTA Ia YIPOCTHUO, UK
je yIpaBoO XTeO Jja IIOB/IACTH CTEYajHOT JY>KHUKA, CTEYajHOT YIPAaBHMKA Ipe-
BUILIE He ONTepeTH, a CTeyajHe IIOBepuolle, Ynje MHTepece Tpeba HajBulie
fa ysuMa y o03up, YCKpaTu 3a HAIUIATy HOTpaXKMBama. IBpAma [ia Cu-
CTeM HEIPEKTy3MBHOCTM pOKa 3a IpHUjaBy NMOTPaXMBama HY)KHO BOIY Ka
OflyrOB/IaYerbY IOCTYIIKA, MMajyhn y BUAY HEMAuKoO U ayCTPUjCKO MCKYCTBO,
He MOXXe OMTH ocHOBaHa. Hamme, 3amTo 6M ce eKOHOMOYHOCT ITOCTYIIKa
HapylIMaa ako Ou ce fo3Bommie, 1o oppeheHMM ycmoBuMa, ¥ HaKHajgHe
npujaBe NOTPaKMBama, y3 06aBe3y Ja 3aJOIHeN CTeYajHM ITOBEpUIall Ha-
KHa/li TPOUIKOBE KOjU Ce TMMe NpOoy3poKyjy? Ha eKoHOMOYHOCT cTedajHOr
IOCTYIKa MHOTO BUILIE yTHY€e HEEKOHOMUYHOCT U AYTO Tpajarbe IapHUYHUX
MOCTYTIaKa MPOM3ANUINX M CTE€YajHOT IOCTYIIKA, HEro WTO 61 TO 61O CiIyYaj
Ca IpuXBaTamkeM HaKHaJHe NpujaBe MOTpaXnBama. ¥ Hemaukoj, Aycrpuju,
Cjenumenum Amepuuxum JIpxasama, IlIBajiapckoj n ®paHiyckoj, 3aj1oL-
HeJ/lU CTe4yajHM MoBepuoLy fo6ujajy moryhHoct na nop oppebennm ycnosu-
Ma y4ecTBYjy Y IOfe/N CTe4ajHe Mace, OHAKO Kako je 6uno u y KpapeBnun
Jyrocnasuju. IlpaBHM XMBOT y IOMEHYTUM fIp>KaBaMa IToKasyje fa meby 3a-
IOLIHEMM CTe4YajH!M INoBepuonMa BehuHy 4ynHe HeyKe CTpaHKe, OFHOCHO
¢dusnuka nuIa, ma je u TO jefaH Off apryMeHTa 3allTO je HEeIPEeKIy3MBHOCT
poOKa 3a IpMjaBy NOTpakKMBalba IIpaBUYHIje pelleme. [la mu je mojaM mpas-
He CUTYPHOCTH JIpyraduje TPeTHpaH IpeMa HaBefleH!M IIPaBHUM IOpelMa
VIV je MPaBUYHOCT Kao MeTapu3NdKy OCIOHAI] IIpaBa M3TyOMo Ha IieHN 3a
CPIICKOT 3aKOHOJaBIa?

Ca fpyre cTpaHe He CMe Ceé CUCTEMOM HENPEeKIy3MBHOCTM pOKa 3a
IpHjaBy yTPO3UTU €KOHOMIYHOCT TIOCTYTIKA, I1a OU €BEeHTya/THO HeroBo Io-
HOBHO yBol)eme MOpaso fja mpaTe CaHKIje 3a 3a/I0LIHE/IOT CTeYajHOT TI0Be-
puolLia, y CMUCITY ia He MOXKe Jia OCIIOpaBa paHuje yTBpheHa NoTpakuBama,
7la CHOCM CBe TPOIIKOBe Koje IIPOYy3pOKyje HaKHa/[Ha IIpUjaBa MOTpaX1Bamba,
IITO YK/bY4Yyje ¥ TPOLIKOBE JIPYTUX CTeajHNUX IOBepyIala HaCTalu y HUby
IIpoBepe HaKHaJHe NpHjaBe MOTPAKIBaIba, [1a He MOXe Jja y4ecTBYyje y pac-
nofienu leo6He Mace Koja je M3BpIIeHa Y OKBUPY AMMMUYHUX fleoba Cripo-
Be[IeHUX IIpe IOJHOLIema Npujase, uTA.”’ VIMa ompasjiama U pasfiBOjUTH
HaKHaJHe IpUjaBe MOTPaXKMBalba Y OHE KOjU Cy NMOJHETE NIPe UCIUTHOT PO-
YUILTA U OHE KOje CY IOfIHeTe II0C/Ie MCIUTHOT POYMIITA, TP YeMy OLITpuje
caHKIVje Tpeba [a IpaTe HaKHaJHe IIpMjaBe IOTPAXVBama IOZHETE IO
OfipXKaBay MCHUTHOT pouninTa. Kpajmsy pok 3a npujaBy HOTpakuBama 6u
Tpebaso peryamcarti Kao u mpema 3aKoHy O CTeYajHOM IIOCTYIIKY, OFHOCHO
fla ce TIpMjaBa MOJXKe IIOJHETM CBE IO CAcTaB/bakba HAlIPTa 3a IVIABHY Jieo0y. Y
OBIJM CITy4ajeBMMa CMaTpPaMo Jja MIMa OIpaB/iamba Jja Ce IOHOBO yBefle CUCTEM
HeIIpeK/Iy3MBHOT POKA, KOjU BUIIIe OATOBapa MHTepecuMa Mosepuiana. Yio-

67 B. Pagosuh (2017), 457.
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pefiHa CTeyajHa Ipakca HaM IOKasyje Ja ce BeoMa JoOpo Mo)Ke HallpaBUTH
6amanc usMehy MHTepeca moBepuiana ¥ eKOHOMWYHOCTY IIOCTYIIKA, IIa Ce
He BMJIM Pasjior 3allITO He OM CIeAVIM TaKaB IIyT y PeryIicamy 3aKOHCKOT
CTeYajHOT OKBMPA.

Stojan MICOVIC, LL.M. (Heidelberg)
PhD Candidate at Faculty of Law University of Belgarde
Attorney at law, LLP ,,Drazi¢, Beatovi¢ & Stoji¢“

LATE PROOF OF CLAIM IN BANKRUPTCY
PROCEDURE

Summary

The institute of subsequent registration of the claim in a bankruptcy pro-
cedure did not provoke the scientific and professional public in Serbia and there
is an undeniable and lawful position that the claims in a bankruptcy procedure
may be registered only within a specific period after the publishing of the decision
on opening a bankruptcy procedure in the Official Gazette. Untimely registra-
tions of claims get rejected, the creditor in bankruptcy who failed to register its
claim in time loses every possibility to participate in the bankruptcy procedure,
loses the right to recover its claim in bankruptcy and the claim practically ceases
to exist. The solution of the Serbian legislator is contrary to the comparative
legal examples, and in its desire to achieve legal certainty, the Serbian legislator
has disregarded the interests of the creditors in the bankruptcy procedure and
the equity reasons, and thus foreign creditors are factually in a more disadvan-
tageous situation than the domestic creditors. In addition, practice has shown
that the natural persons as creditors in bankruptcy frequently fall victims to this
solution. After analysing the relationship between the law and business practice,
the solution applied in Serbian law becomes unjust in cases where 1) the credi-
tor in bankruptcy does not have a place of residence or registered office in Serbia
and 2) the exceeding of the deadline for registration may be attributed to the
bankruptcy debtor, i.e. administrative receiver, who failed to notify a known
creditor in bankruptcy that a bankruptcy procedure has been opened. The issue
of registration of claims has to be resolved in harmony with two opposing prin-
ciples, legal certainty and equity. We are of the opinion that it would be justified
to reintroduce a non-preclusive deadline in the system, which is more inclined
to the interests of the creditors. In Germany, Austria, United States of America,
Switzerland and France, the belated creditors in bankruptcy have the possibility
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to participate in the division of the bankruptcy estate under certain conditions,
just as was the case in the Kingdom of Yugoslavia. The comparative bankruptcy
practice shows us that balance may be achieved between the interests of the
creditors and the economy of the procedure, and thus there is no reason not to
follow this road leading to the regulation of the legal bankruptcy framework.

Key words: registration of claims, deadline for the registration of claims,
examination hearing, German bankruptcy law, Austrian

bankruptcy law, U.S. bankruptcy law.
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Cnexncana JABWR, mactep
acucrent IIpaBHor ¢akyntera YHuBepsurera y beorpagy*

HEJCTBA ITIPEBAPE KOJA ITOTUYE Ol TPERET IIPU
3AK/bYYEILY TEPETHUX YTOBOPA

Pe3ume

Ipaguyuonannu je 3axiies y yiiopegnom fipasy ga fipesapa HUoMiuU-
ue 0g cayiosapaua, Kako OU yHuUyana Ha UyHOBANHOCH iiepeiliHux yioso-
pa. Ilpesapa og ciipane twpehei camo usyseiwino paha Upaso Ha UOHUWTTEHe
- axo cayiosapay 3a by 3Ha unu mopa 3naiiu. Ha tipsu iioineg ce uunu ga
je 080 oipanuverve PasymHoO UOCHIABLEHO U ga HA AJeK6aian HA4UH MUpu
cylipotlicitiaépeHe uHiliepece xpiliee ipesape u teHoi cayiosapaua. Anu,
mweiosu Hegociiayu Yupaso gonase go uspaxaja y cuyudajesuma y Kojuma
docimioju mHoio eehu pusuk yimuyaja mpehux nuya Ha 6owy cayiosapaqa, Kao
Witio je, apumepa pagu, 3axkmwyuerve yiogopa y kopuciii wipehei. [la nu u kakeo
gejcitieo uma tipesapa xoja Hoiwiude og beHeuyujapa onga kaga cayiosapay
30ty HUje HUU 3HA0 HUU Mopao 3nawu? Ilopeq wioia, 3Ha4ajua ynoia kojy
iojeguna wwpeha nuua umajy y apouecy 3axmwy4erva yiosopa, uciyiajyhu Ha
clipanu jegHoi cayiosapa4a, yiiuyana je Ha o ga ux cygosu y yiopegHom
ipasy usysmy u3 xaitieiopuje ,,itipehux® u rwuxosy upesapy uminymupajy wom
cayiosapa4uy, Kao ga jy je cdm y4uHuo, Uaxo 3a vy Huje HUMU 3HA0 HUU
mopao 3naimu. Og Kpyuujannol 3Hauadja jecitie Guiliare: Koja ce nUua He
cmaitipajy wipehum y gomery ogpegaba o upesapu?

Kmyune peuu: tipesapa, mane eome, wpeha nuya, iepeitinu yiosopu, ogio-
80pPHOCHL 30 WiTHell.

*  YjmaHak IIpeficTaB/ba Pe3yITaT paja Ha IpojekTy IIpaBHoOr QakynaTeTa IOJ HasMBOM

SVmenTnurercku npeobpaxaj Cpbuje®.
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I YBogHe HamomeHe

YHuBep3anHM je M TpaAMLMOHAIHY 3aXTeB y YIOPETHOM IIPaBy, KaKo
Ou mpeBapa MMasa yTHIAja Ha IIyHOBXHOCT 3aK/byYEHOT YyTOBOpPA, Ja OHa
noTude of cayropapaya. O6Mana of crpaHe tpeher, Ma kommko ommyuyjyhe
Iie/ioBasIa Ha BOJ/bY jefiHE CTpaHe, caMo M3y3eTHO paba mpaBo fa ce 3axre-
Ba IIOHUIITEE YTOBOPA NPMMEHOM IpaBuia o npesapu. Hame npaso He
IpefICTaB/ba M3y3eTaK y TOM IOIIely: aKo je IpeBapy yumHmio Tpehe nuie,
OHa yTM4e Ha caM yTOBOP CaMO YKOJMKO je Jpyra yTOBOpHa CTpaHa y BpeMe
3aK/byyera YTOBOPa 3Hajla M/IM MOpaja 3HaTU 3a IIpeBapy.

Ha npBu nornen 4mHM ce fa je 0BaKBO pelllehe NMPUINYHO MIMPOKO
MIOCTaB/b€HO U Jia Ha afleKBaTaH HAYMH MUPY CYIPOTCTaB/beHe MHTepece —
XKpTBe IIpeBape, fa 13 yropopa usabe, ¥ HeBMHOI cayroBapaua, a He TpIN
HOCTIefylle MIOHNIITeha YTOBOpa ako Huje KpuB. MehyTum, orpanndeHn jo-
MeT OBaKBOT IIpaBIIa 10/1a3) HAPOUUTO JO U3PpaKkaja y ABe IpyIle ClIyyajeBa.

[IpBy rpymy 4mMHe YroBOpM IIPM 4YMjeM 3aK/bydely HOCTOjY MHOTO
Behy pusuk ,Memrama“ Tpeher mmIa M BHETOBOT YTHUIIAja HAa BOJBY jeHOT OF
cayroBapava, Kao IITO Cy, IpuMepa pajy, yroBopu y xKopuct Tpeher. [la mu
¥ KaKBO [IejCTBO MMa IIpeBapa Koja moTude of 6eHeduumjapa Ha yroBop
3aK/by4eH Y IbeTroBy KOPUCT?

I pyry, nak, TpyIy 4MHe OHM CIIy4ajeBM y KOjuUMa IIpeBapa IOTUYe Of
nojenyHux Tpehux nmuma, kojuMa je moBepeHa 3HayajHA yJIora Aa YYeCTBYjy
y IpoLiecy 3aK/bydera yroBopa, 3acTylajyhn nHTepece cayropapada XXpTBe
npeBape. YIOpeQHOIPAaBHA IIpaKca IIOKasyje Jila Cy CY[IOBM, Kajia IIpeBapa
HOTIYe Off OBMX JINIIA, BUX U3y3UMaIu U3 Kareropuje ,Tpehux muua“ u npe-
Bapy MMITyTUpPaIu cayroBapady, Kao fia jy je caM y4MHIO, MaKO 3a Iy Huje
HUTY 3HaO HUTU MOpao 3HaTu. Kajia ce cTBapy ImocTaBe Ha OBaKaB HaulH, Off
KPYLVja/THOT je 3Ha4aja: KOja ce JMIa He cMaTpajy Tpehum y cmmcty oppe-
maba o mpeBapu? Umje ce mpeBapHO IOCTyName YBEK MOXe CYIPOTCTaBUTH
cayrosapayy ¥ IOBECTH JIO IIOHUINITEA 3aK/byYEHOT YTOBOpa?

1 Bup. 3akon o obmmramyonuM opaocuma — 300, Caymbenu nucii COPJ, 6p. 29/79,
nocnepmwe usMene y 1/2003, wi. 65 cr. 3. Ilojemunnu cucremn, Meby kojuma je m Ham,
uspuuanto npensubajy ma ce yroBopu 6e3 HakHafe MOry moHuutuTy 6e3 063mpa Ha
TO JIa JIU je Ipyra yroBOpHa CTpaHa 3HaJIa VM MOpasa 3HaTu 3a mpesapy. JoO6pounHu
yroBopu, MehyTuM, HUCY HpefMeT UCTPaKMBarba OBOT paja, Te O OBOM M3y3eTKy Hehe
6utn peun. Bup. 300, un. 65 ct. 4; §6:93 Mabapckor rpahanckor 3akonmka u3 2013.
roguHe — MI'3; ur. 86 ct. 2 mo/pckor Ipahanckor 3akoHuka us 1964. roguue — IITI'3.
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IT O n3ysenuma npensuhennum sakonom

1. CBect cayroBapaya o mpepapu Koja motude ox rpeher

IIppy msyserak of TpaBuia fja IpeBapa of cTpaHe Tpeher Hema
yTHUIlaja Ha IyHOBAKHOCT yroBOpa npeaBubeH je y caydajy Kajja cayropapad
(>KpTBe mpeBape) 3a By 3Ha.

Wpejy xoja ce cToju u3a OBOT M3y3eTKa Huje Temko pasymeru. Cay-
roBapady He 61 Tpe6ano IPY>KUTHU 3aIUTUTY ¥ OYYBATU YTOBOP YKOIVKO je
610 CBeCTaH fa je APYTy CTpaHy HeKO 0OMaHyoO, a IPUTOM HUje IIpefy3eo
HUIITA /Ia TO CIOpPeYM IPABUIHO je I/{H(l)opMI/Hnth/L3 Ipyraunje ypebemwe 61
IoapasyMeBao Ja ce 6/IarOHaK/IOHO ITIefja Ha TO IITO CayroBapad M3BJa-
9y KOPUCT Y3 TIOHalIama Koje 01, /ja ra je caM YYMHIO, HECYMIBYBO JIOBENIO
Io pynubMBOCTM yroBopa. CBecT o mpesapu Tpeher u smoymorpe6a Takse
cutyanuje, 06ecMUIbaBa YMIEHNUIY [a IIpeBapa HUje NUPEKTHO MOCTIeM-
IIa pajilby cayropapada. HiyTameM, OH Takohe JONPMHOCK CTBapamy MaHe
y BO/BM ApYyTe CTpaHe, OCTaBMBILIM je y 3abmymu. Crora, cayropapad ce He
6 MoTao OIpaBJlaHO IIO3BATM HA TO Jja IIpeBapa motude of Tpeher u tume
cripeynTH TIOHMITERWe yrosopa.! Fraus est celare fraudem — mpomyctusum
fia je usByde u3 3abmyse, M OH caM BpIM mpeBapy.” TakBo TOHAmIAme ra
unHM caydecunkom tpeher.®

2 300, 4. 65 c1. 3; Vtanujancku rpabanckn sakonmk us 1942. roguue (II Codice Civ-
ile Italiano) - WIT'3, wi. 1439 cr. 2; llIBajijapcku 3akoHMK O obnuranmjama us 1911.
roguHe (Code des obligations) — 1130, 4. 28 ct. 2; AycTpujckn rpahaHCKy 3aKOHUK 13
1811. ropune (Allgemeines biirgerliches Gesetzbuch) — ABI'B, §875; nHemauku Ipahancku
3aKkoHMK 13 1896. romuue (Biirgerliches Gesetzbuch) — BI'B, §123 c1. 2; ®panuyckn
rpabancku 3akonuk n3 1804. rogusne (Code civil) - ®I'3, wr. 1138 cT. 2.

3 Christian von Bar, Eric Clive (eds.), Principles, Definitions and Model Rules of European
Private Law, Draft Common Frame of Reference (DCFR), full edition, prepared by the
Study Group on a European Civil Code and the Research Group on EC Private Law
(Acquis Group), Munich, 2009, 516.

4, The wholesome maxim of the law upon this subject, is, that a party who enables another
to commit a fraud is answerable for the consequences.“ Bun. Justice Story, Commentaries
on Equity Jurisprudence, London, 1920, 156.

5 Cno6onan Ileposuh, Ob6nuiayuono #paso, beorpas, 1980, 303; Bopuc Busuep, Ko-
meninap 3axona o o6sesnum (obnuiayuonum) ogHocuma, 3arpe6, 1978, 297; Vilim
Gorenc (yp.), Komentar Zakona o obveznim odnosima, Zagreb, 2014, 438. Y cnyuajy
obmamyjyhux pexmama npoussobaua, Kyman 61 MoOrao ja 3axTeBa IIOHMIITEE YTOBOPA
aKo je IpofaBall, 13 CBOT IPOQeCHOHATHOT UCKYCTBA, 3HAO [ja 0COOMHE IIPOU3BOfA He
OroBapajy TBpAIbAaMa M3 peKIaMe, jep je Ay>KaH fa o ToMe oOaBecTy Kymua. Bruno
Schmidlin, Commentaire Romand, Code des obligations I, Art. 1-529 CO (Luc Thévenoz,
Franz Werro (eds.)), Bale, 2012, 257.

6 YV HaleM IpaBy, CAay4eCHMKOM Ce CMaTpa M OHaj cayroBapad Koji je ,,caMo“ 6110 cBeCTaH
IIpeBape U By MICKOPUCTIO; HUje HEOIIXOJHO Jia ce JloKaxke fia je usaMeby cayroapava u
tpeher mocrojao mperxogHM fOroBop o mpeBapHoM mnocrynamwy tpeher. Bup. 300, un.
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Y MpaBHUM CHCTEMMMA KOja M3PUYNTO PEryIuIry mpesapy hyTamem,’”

Moro 6u ce, MehyTum, IOCTaBUTK HUTabe peanHe MOTpebe 3a MoceGHOM
HOPMOM KojoM ce ImpefiBuba fja mpeBapa of cTpaHe Tpeher yrude Ha ImyHo-
Ba)KHOCT yTOBOpa aKo je cayropapad 3a by 3Hao. OBUM cucTeMuma, rnpema
npeosnahyjyheM cxBaramy y Haloj TeOpHju M CKPOMHO] CY/ICKO] mpaKcu,®
mpuIaga u Hamle npaso. Haume, mpema 4. 65 c1. 1 300, yrosop ce moxe
HOHMIITUTHU 300T IpeBape OHAA Kaja jefHa CTpaHa 1M3a30Be 3a0lymy KOf
IpyTe CTpaHe unu je ogpxasa y 3abnygu y HaMepy Jia je TUMe HaBefle Ha
3aK/byueme yroopa.” Ako ce mobe on mpeosmabyjyher cxsarama, ja ce
IpeBapoM cMaTpa cBako hyrame cayroBapaua, Kajia je CBecTaH 3a0mype gpy-
re CTpaHe, OIIPaBJAHO Ce IOCTaB/ba MUTaHe 3aIITO je 3aKOHOZlaBall MMao

65 ct. 3. ,Ako je usMely yrosapava u tpeher Hekor 60 cropasym/bema, caydenrha,
He 6alll OHAKBOT Kao IITO Ce TPaXM y KPUBUYHOM IIPaBY, HETO aKo je caMO yroBapad
3HA0 3a mpeBapy Tpeher mmia, HexTeBLUM 06aBECTUTIL O TOME APYTY CTpaHy, To he gatn
moBofa Aa ce yropop noummti.“ Hophe IlaBmosuh, O obsesnociiuma u yiogopuma
youwiie, beorpag, 2014, 213. 3a ciop o Tymademy 41 1138 cT. 2 ®I'3 n 3HaUemy mojMa
Jtiers de connivence Bun. Gaél Chantepie, Mathias Latina, La réforme du droit des obliga-
tions, Commentaire théorique et pratique dans l'ordre du Code civil, Paris, 2016, 264-265;
Nicolas Dissaux, Christophe Jamin, Réforme du droit des contrats, du régime général et de
la preuve des obligations, Paris, 2016, 44; Philippe Simler, Commentaire de la réforme du
droit des contrats et des obligations, Paris, 2016, 20; Jacques Ghestin, Grégoire Loiseau,
Yves-Marie Serinet, La formation du contrat, Tome 1: Le contrat, Le consentment, Paris,
2013, 1171; Jean Carbonnier, Droit civil, Les obligations, Paris, 1956, 99.

®I'3, wi. 1137 cT. 2.

O6pen Crankosuh, Bragumup Bogunennh, Ysog y ipahancko tipaso, beorpag, 2007, 178;
Jlasap Mapxkosuh, Ipahancxko tipaso, Otiwisiu geo u CitieapHo iipaso, beorpan, 1927, 234;
C. ITeposuh, 301-302; Omusep Antuh, Ob6nuiayuoro iipaso, beorpag, 2007, 311-312;
Vrop Byjosuh, Ilpesapa y caspemenom yiosopHom ipaey, HOKTOPCKa AMCEpTaLyja,
Beorpap, 2009, 66; Aunpuja Tamc, Ysog y ipahancko tpaso, beorpan, 1990, 263; IIpecyna
BpxosHor cyza Jyrocnasuje Pes. 1003/58, 36upka cygckux ognyka, krouia 4, ceecka 1,
6p. 36.

9 W3 dopmynanyje HasHauYeHOT fiena ofpefde HUje jeTHOCTABHO 3aK/bYUMTH Ja /U je
3aKOHOJ[aBal] MMao y BUAY (a) CUTYaLjy y KOjoj jemHa CTpaHa, YBUJEBILN fia je Apyra
y 3a0nyzu, aKTMBHO IOApXKaBa y 1woj win (6) fa ce ,Ofp)KaBameM y 3a0myau Moxe
CMAaTpaTi M caMo IIACMBHO MOHAllambe, hyTame y3 cBecT o 3abmynu. Bup. [Iparop Xubep,
Iojam 6uitine 3a67yge tipu 3axkmy4ery yiosopa, TOKTOpCKa aucepTanuja, beorpan, 1991,
209. Y npusor IpBoM TyMademby Kfe YMIbEHMIA Jla je 3aKOHOJaBall Ha IPyTOM MeCTy
u3pUINTO 06YXBaTHO HaMepHO mpehyTkMBamwe Kao 06/MNK MMpeBapHOr MOCTyIama. Bup.
300, 4. 908. Morio 61 ce TBpAUTH A2 je 3aKOHOfaBal] hyTame xeJeo ja CAaHKI[MOHMIIIE
camo y onpehennm crnydajeBuma. To 6u ompaBiano HoCTojare HoceOHe HOpME KOjoM
ce ypebyje cnydaj mpeBape koja motmue of Tpeher, kaja 3a By 3Ha cayrosapad.
Jmak, oBO TyMauerme He JIOBOAM [0 NPUXBAT/BMBUX pe3y/Tara: NMACHBHO IIOHALIAbe
CaHKI[MOHNCANO 6M ce caMo Kajja cayroBapad npehyTu yodeHy IIpeBapy Of CTpaHe
tpeher, He 1 Kaja, CBeCTaH 3a0Iye fpyre CTpaHe, BbY UCKOPUCTH U 3aK/bydn yroop. Ca
Ipyre CTpaHe, MOITIO 61 ce apTyMEHTOBATH Ja je 3aKOHOJaBal] OBe JBe CUTYyalluje BUeO
Kao pasjmyure: y MpBoj, 3a0/yfia je M3a3BaHa, OHA je MOC/TIENMIIA HeYMjUX IPEeBaPHUX
pafmy; y APYIoj ce, MaK, BbeH Y3pOK He 3Ha, MOIIa 61 TO OGMTM YaK U HelaXKma caMe
XpTBe 3a07Iyze, KOjy Apyra cTpaHa ,,caMo uckopuurhasa.
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noTpebe [a M3PUYNUTO ypelu U CIy4aj Kajia je cayropapad CBeCTaH Jia je Ta
3ab/ypa 13a3BaHa IpeBapoM off cTpaHe Tpeher. OmHOC oBe IBe HOpMe je ofi-
HOC omuITer mpema noce6unom. Hopma o mpeBapu hyramem je y Tom cMucny
OIIITHjer KapaKTepa 1 HeH JOMEH je MHOTO LIMPM: HbOMe Ce IIOKPUBajy CBe
OHe CHTyalluje y KOjuMa je cayroBapad cBecTaH 3ab/yfe fpyre CTpaHe, 6e3
0631pa Ha TO IITA jy je y3pOKOBaJIO; YTOMMKO IIpe Ce IoMe IOKPUBajy U OHI
CIy4ajeBM Kafia je Ta 3abyna nmocnepuia pagmu Tpeher.

2. [IpeTnocraB/beHa cBeCT cayropapaya o npesapu tpeher

IlocToje M mpaBHM cUCTEMM Yy KOjUMa Ce OTMIIO KOpaK gmake. Y
BJIMa, IpeBapa Tpeher MMa yTuiaja Ha 3aK/by4eH)M YroBOp He CaMO OHZA
KaJia je cayroBapad 3a TO 3HaO, HETO U Kafia je mopao 3Haiiu. OBO pelleme je,
Hopef, IIBAjLapCKOT, ayCTPUjCKOT ¥ HEMAdKOT, pyuxBaheHo U y HalleM Ipa-
By.10 ITpema 4. 65 ct. 3 300, ako je npeBapy yunuuno tpehe nuie, npesapa
yTH4Ye Ha caM yTOBOp aKo je JApyra yrOBOpHa CTpaHa y BpeMe 3aK/byderba
yroBOpa 3HaJIa WU MOPAa 3HAWU 3a Upesapy.

Y ymopenHoM mpaBy, IPaBUIIO Jja C€ YTOBOP MOXKE MOHMINTUTHY U Kafia
cayrosapau Huje 3Hao, a/Ii je MOpao 3HATH 3a IpeBapy Tpeher, 3HavajHy npu-
MeHY MMa HapO4MTO Yy [IBe TPyIle C/Ty4ajeBa: 3aK/bydera YTOBOpa IPEKO 3a-
CTYIIHMKA U 3aK/bydelba YTOBOPa O jeMCTBY IIPEBApOM Of] CTPaHe JY>KHUKA.
Hanme, moce6Ho cy yecTu npumepy Kajja 3aCTYIHUK VIM TY>KHUK (KOJ yro-
Bopa o jeMcTBY) npehyTe >xpTBM 3a61yae MHPOPMALNjY O YMEEHNIM KOja
UMa 3Ha4ajaH yTUIAj HA IeHY BO/bY fla 3aK/by4M YIOBOp, IIPU 4EMY je TaK-
Ba MH(bOpMAIMja UCTOBPEMEHO GWIa TIO3HATa cayroBapady (3acTymanom;'!
TIOBEPHOITy KOJT yToBOpa 0 jeMcTBy'%). Mako He MOpa Hy’>KHO 6UTH CBeCTaH

10 130, un. 28 ct. 2; ABI'B, §875; BI'b, §123 cT. 2.

11 Bup. omnyky ¢pannyckor Kacamonor cyga (Cour de cassation - ®KC) op 13. okrobpa
1999. ronuse, 6p. 97-16160 (cBe UMTUpaHe OFIyKe OBOT CYAa ZOCTYIHE Cy Ha https://
www.legifrance.gouv.fr/, 1. 10. 2017): areHT 3a HeKpeTHUHe je mpehyrao Kymuy ga je
cyceq HOKPEHYO IOCTYIAK IIPECTAHKA CIIY>KOEHOCTI; CYL YCBOJIO 3aXTeB 32 IIOHNIITE e
yroBOpa M YCTAHOBMO COMMAAPHY OATOBOPHOCT IIPOJABLIA M areHTa 3a HEKPEeTHIIHE,
obpasnaxyhn je Tume fa je u mpopasar 610 cBecTaH mpobeMa oko cay>xoeHoctu. Bup.
omnyky ®KC 15. jyna 1999. roguse, 6p. 97-17523: npozpasar je mpeHeo opyaiheme o
IIpOfiaju ayTOMOOWMIa Ha TapaKMUCTy-IpodecuoHana, Koju je mpehyrao kymuy fa je
ayTo mpetpieo caobpahajuy Hecpehy. Cyf je HOHMIITIO YTOBOP U YTBPAUO COMUAAPHY
OIFOBOPHOCT IPOAABIA M 3acTYIHNKA, jep je IpofaBal oBe MHQOpMauuje Takobe
II0CeIO0Bao.

12 Bume o tome y Christophe Albiges, Marie-Pierre Dumont-Lefrand, Droit des siiretés,
Paris, 2015, 60 u pame; Phillippe Simler, Philippe Delebecque, Droit civil, Les siiretés,
La publicité fonciére, Paris, 2016, 80; Anne-Sophie Barthez, Dimitri Houtcieff, sous la
direction de Jacques Ghestin, Les siiretés personnelles, Paris, 2010, 243 u faspe; John Cart-
wright, Misrepresentation, Mistake and Non-disclosure, London, 2012, 813; Anthony Dug-
gan, Michael Bryan, Frances Hanks, Contractual Non-Disclosure, An Applied Study in
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npeBape hyramem, Huje 1 cayroBapad 610 Ay>KaH Jja ce yBepy Ja HeMa 3a-
6rmype mpyre crpaHe? Iberoa KpuBmIa, CTOra, MOXKe OMTH 1 y TOMe IITO je
HeIaXHbOM IIPOIIYCTHO Jia Youu Ipesapy Tpeher u fja crpedn HacTaHakK 3a-
onyne. Ilojenuay ayTopy TakaB MpOIYCT CAMKOBUTO O0jallIlbaBajy Kao ,Ipe-
BapHO crernno” (,fraudulent blindness*)."?

Jlobpa cTpaHa OBaKkBOI pellielba je Y TOMe IITO Ce OTBapajy Bpara
MOHMINTEY YrOBOpa M OHAA Kajja 3abnyfa Huje OMTHa, IITO je ImpuMepa
pagy cmydaj ca 3abmygoM o MOTMBY. IIpuMeHa mpaBuia o 3a0lyau y oBOM
Cly4ajy, ocum usysetHo,'* me 6u 6uma mMoryha, Te 61 KpTBa IpeBape 6uTa
Iy>KHA J1a U3BPIIY YTOBOP Y KOjU je IIpeBapoM yBYydeHa.

Any, Moxe 1t GUTH peun O IpeBapy, y MPaBoOM CMIUCTTY, aKO CayroBa-
pad Huje 3HAO, ajlM je MOpao 3Hauiu 3a pesapy Tpeher?

OBaKkBO pelaTMBU3OBamke IOjMa IpeBape ce y Teopuju OIpaBiaBa
TYME JIa ¥ Y OBOM C/Iy4ajy IIOCTOjM KpVMBMILA cayroBapaya >KpTBe IIpeBape.
CayroBapad je KpUB 1 MOpPa CHOCUTH IIOC/IefMIie IIpeBape 1 OHfa Kaja 3a
npeBapy of ctpaHe Tpeher Huje 3Hao, anu je ,IpeMa jefHOM OIILITEM TOKY
cTBapu Tpebaso fja 3Ha 3a TaKBe pa;urbe“;1 OJIHOCHO, Kaja ,300r cBOje He-
naxme 3a Wby Huje 3Hao" ' kafa ,,Hje yoTpe6yo OHaj CTeleH TaXibe KOji
ce MHave 3aXTujeBa y TakBuM curyarujama“.!” Kpusuia cayrosapaua je, fia-
KJIe, y IPOIIYCTY fia youM IpeBapy of cTpaHe Tpeher, OfHOCHO, 1 BuIle Of
TOra — y NPOMHYCTy fAa youu 3abnyay >kpTBe IpeBape. OBakaB IpOIMYCT 3a
HOCTIEAVILY MMa ¥ TIPOMYCT fla Ce OTK/IOHU 3abiy/ia oOaBelITeheM O IpeBa-
pu tpeher.'® Crora, ako cayrosapau Tajia Huje HUIITA TIPEAY3€0 /1a OTKIOHM
3a0/Iyzy, ¥ OH 4MHU IIpeBapy, Te€ ce yrOBOp MO)Ke IOHMIITUTH. Peleme je
3aCHOBAHO Ha jeHOM ,,APYIITBEHOM CTaHJAPAY' KOje ,JOCIEeNHO Mpuaaje
3HAYaj YNMIHEHWIIN CaBECHOCTHU yroBopHMKa ‘!’

Jako ce HaueTHO MOXKe IIOZPKATI Meja Ia Ce YTOBOP MO>Ke IIOHMIITH-
TV 1 OHJA KaJia je 3a0/Iy/ly CKPMBIO cayroBapay, Makap U THMe IITO je IPOITy-
CTHO Jja youu TpeBapy Tpeher, 4nHM ce MPUINYIHO BEIITAYKUM, PUKTUBHUM,

Modern Contract Theory, Melbourne, 1994, 82-83; Bua. u cny4aj Barclays Bank Plc v.
O’Brien y Andrew Burrows, A Casebook on Contract, Oregon, 2016, 810 u faspe; Konrad
Zweigert, Hein Kotz, An introduction to comparative law, Oxford, 1998, 428.

13 Bup. J. Story, 162;
14  Bup. 300, un. 62;
15 Bugp. C. Ileposuh, 303;

16 Crojan Lluroj, Komentiap 3axona o obnuiayuonum oguocuma (bopucnas brarojesuh,
Bpnera Kpym (pen.)), beorpan, 1980, 204.

17 Bb. Busnep, 297.

18  ,,Si lautre partie connaissait le dol ou aurait dii le connaitre, elle est obligée d’y rendre
attentive la victime. Sinon, elle viole son devoir d’information.” (Halue HarmamaBame) Bup.
B. Schmidlin, 256.

19 C. Ileposuh, 303.
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OBaKBO IIOHAlllalbe MOBECTH IIOf 1ojaM Zpesape. IIpeBapa mpeTmnocTaBiba
HaMmepy, a HaMmepe He Moxke 6utu 6e3 cBectu o mpeBapu tpeher u 3abmynn
cayroBapaua. Ilopes Tora, HejacHO je 3alITO Ce cayroBapaueBa HeMaXKmba Y
HaIlleM IIpaBy CaHKI[VIOHNIIIe CAMO OH/ja KaJia je IPOIYCTHO fla YOuI IIpeBapy
tpeher. Kao mro je momeHyTo, 13a OBOT IPOIyCTa Ce Kpuje IpaBM pasior
PYLUUBMBOCTHM — IPOIYCT Jja ce youu 3abmyfa cayroBapada. AKo je cayroBa-
pad Morao 3HaTy! 3a 3a0/MyAy SKPTBe, alu je M3 HeNaXibe IPOIyCTHO [ je
youn, To 61 My Tpebajio yBeK 3aMepuTH, a He caMo OH/ja Kazia je 3aby/a 1mo-
crennia pagu Tpeher. 3akoHO#aBal] je HECYMIBIBO JKeTle0 Ja IPY>KU NPy
3aIITUTY XXPTBU 3a0/yfie, ajIi je Y TOj HaMepy CTao Ha Io/Ia IyTa.

III KputHKa orpaHM4eHOr [iejcTBa MpeBape Koja MoTu4Ie of
Tpeher 1 meHa onpaBIaAHOCT

ITpaBuno fa mpeBapa of cTpaHe Tpeher HeMa y CBaKOM CITy4ajy iejcTBa
Ha ITyHOBa)XHOCT 3aK/by4YEHOT YTOBODPa, HAuUIIIA je Ha KPUTUKY jeJHOT Jiea
YIOpeSHONPaBHE NOKTPUHE.

ITojenuay ayTopy KOpeHe OorpaHnyYera MOIyhHOCTY IIOHUIITe kA Yro-
BOpa y CIy4ajy ImpeBape ofi cTpaHe Tpeher Hamase y HeMTMKTHOM KapaKTepy
IpeBape y pUMCKOM MpaBy: dctio U exceé)tio doli Mornu cy ce, HauMme, yIo-
TpebuTH camo TpoTHB ayTopa mpesape.*’ Ta unMmbEHUIA TTOCTYXWUTA je MC-
TOBPEMEHO ¥ Ka0 OCHOB KPUTMKE 3a/Ip>KaBarba OBAKBOT pellemba y caBpeMe-
HOM IIPaBYy — OHO j€ ¥ CABPEMEHOM KOHTEKCTY ,,HEeTOTMYHO U HE MPECTaB/ba
HUIITA BUIIe Off UCTopujckor penukra“?! Ha Tepeny maHa Bobe, IpeBapa
Tpebaso yBeK [a y4MHM yrOBOp PyLUBMBMM, 6€3 063upa Ha TO Off KOra II0-
Tye. ,Boba XXpTBe®, KaKko ce fofaje, ,HUje HUIITA Mambe MCKBapeHa Kaja
peBapHe pajiibe MOTIYY off Tpeher, a He cayroBapaya‘,>® Te 61 KpTBU Hpe-
Bape Tpebaso NPY>KUTY 3aIITUTY HA MAEHTUYAH Ha4YMH.

Mapa MMa CBOjUX OIpaBfama, 3aLITUTU BO/be Ce 030M/BHO CyNpOT-
CTaB/ba TOTpe6a 3aMTUTE TIPaBHE CUTYPHOCTU M MHTePeca HEBUHOT Cay-
roBapaya XpTBe,”* oMMYeHNX Yy Teopuju moBepera:* ompeebermeM fa Ce

20 Bup. npema Alfred Rieg, Le role de la volonté dans lacte juridique en droit civil frangais et
allemand, Paris, 1961, 162; Pierre Bonassies, Le dol dans la conclusion des contrats, Uni-
versité de Lille, 1955, 178.

21  Bugm o Tome y J. Ghestin, G. Loiseau, Y. Serinet, 1169.
22 Patrick Chauvel, , Dol Rép. civ. Dalloz, juin 2014, 33.

23 ,Entre 'impératif de justice contractuelle, qui pousse a libérer la victime d'un contrat quelle
na conclu que par erreur, et Iimpératif de sécurité juridique, qui postule que le contrat
soit maintenu afin que les intéréts du cocontractant innocent ne soient pas sacrifiés, notre
systéme juridique a opté, de longue date, pour la sécurité.“ Bup. G. Chantepie, M. Latina,
264-265.

24  P. Chauvel, 33.
25 C. Huroj, 204.
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IITUTY BO/bA IO CBAaKy IieHY, OTBOPMO OM Ce MYT Ka IOHMUIITEHY YyroBopa
yBeK OHJa KajJa je OHa MaH/bMBA, IITO OM y KpajkeM MOITO 030M/BHO [Ja
yrposu mpaBHy curypHocT. CTora ce HU V jeJHOM IIPAaBHOM CHUCTEMY He Jaje
arconyTHu npumar Bo/bu.” Kaga mpeBapa notude op tpeher, orpannderma
Cy y TOME fia Ce TepeT TakBe NpeBape MOXXe NPEBATUTY Ha Cayrosapata
(>KpTBe 06MaHe) caMo y CTyuajy Kajia jy je cam ckpusuo.”’ Y oicycTBy Kpu-
BIILle, MHTEPeC HEeBIMHOT cayroBapada fja yrOBOp OCTaHe Ha CHA3M, CMaTpa ce
IpeTeXXHUjUM Off MHTepeca XKpTBe IIpeBape fa u3 mwera nzabe. Tome ce nomaje
¥ apIyMEeHT Jla CBpXa [OHMIITEeHa yTOBOPa Hifje CaMo Y pelapanyji HefocTa-
Taka y BO/bY, Beh OHO IpeficTaB/ba 1 HAYNMH [ja Ce CAaHKIMOHNIIE IPEBAPHO
nocrymname. CayroBapad >XpTBe He 61 Tpebaso [ja TPy TakBy KasHy OHfa
KajJja Hije aKTep IIOHAlIama 300T KOI ce OHa M3pMUYe, OQHOCHO, Kajia My Ce
TO MOHAIIAe HI Ha KOji HAYMH He MOXe uMmyTuparn.”® Konauno, ympaso
ce y KpMBMIY cayroBapada, HaMepu Aa obMaHe, oriena Jpasyior npowupersa
KpyTa c/y4ajeBa 3ab/y/e Koju yroBOp 4MHe PYLUBMBIM:~ ITOHUIITAj Ce OHAA
MO>Ke 3aXTeBaTI U Kajja 3a0/yna Huje 6urtHa. [JoMeH mpaBuia o 3abnyau je y
TOM CMMUCTTY Ja/IeKO PeCTPUKTUBHUjNL.

Arn, nnTajy ce MOjeAyHY MIUCLM, 3aIITO 3aKOHOZABAl] IIPaBU YCTYIIAK
y ciydajy npeT}be?3° Hanme, y BehuHu mpaBHUX cucTeMa, IIa 1M HallleM,
IpeTHka YBEeK yTu4e Ha MYHOBAKHOCT 3aK/bYYEHOT YTOBOPA, YaK 1 Kaja Io-
T4 Of Tpeher, He3aBJMCHO OJ TOTa Ja /M je cayroBapad 3a By 3HAO WM
Morao 3HaTi.’? 3aITo HUCY Ha MJIEHTMYAH HAYMH PETyIICaHe TOCITEMIe
IpeTHbe 1 IpeBape Koje motndy of Tpeher?

Jlemesa o6jammerpa Koju ce Mory Hahm y Teopuju, mmpoxa je.
Iojenvuy mmcuM rpagMpajy IpeBapy M INpeTHy IpeMa HBUXOBO]
Texunn:>® tako, Manopu (Malaurie) u Emec (Aynés) mpeTmy cMaTpajy

26 O oBuM orpanndemwnma suure y Hein Kotz, Axel Flessner, European Contract Law, vol. 1,
Oxford, 1997, 178 un naspe; dparop Xnbep. ,HeckpuspeHoCT 3a6myne, Apxue 3a ipasHe
u gpywitiéeHe Hayke, atipuI-jyH 1992. roauHe, 6p. 2, 267 u fame.

27  Andreas von Tuhr, Partie générale du Code fédéral des Obligations, premier volume, Laus-
anne, 1929, 267.

28  Muriel Fabre-Magnan, Droit des obligations, Contrat et engagement unilatéral, Paris, 2008,
322; Philippe Malaurie, Laurent Ayneés, Cours de droit civil, Les obligations, Paris, 1993-
1994, 234.

29 J. Ghestin, G. Loiseau, Y. Serinet, 1170.

30 P Bonassies, 178 u ¢u. 188.

31 Bup. 300, un. 61; ®I'3, un. 1142; BI'b, §123; 130, un. 29. VMma, mak, cucrteMa, Kao
IITO je ayCTPMjCKM, y KOMe Cy Ha JMICTOBETaH Ha4yMH perynmcaHe HOCTeAulie Ipesape
WU TpeTbe Koje motudy o Tpeher: mpema $875 ABI'B, Tek YKOIMKO je cayroBapad
y4ecTBOBao y panmwu Tpeher (peBapy Wiy IMpeTHY) WIK je OH HOj OYEBUIHO MOPAO
3HATH, YTOBOP Ce MOYKe IIOHMIITUTH.

32 CaBecHOCT cayropapaya €BEHTYa/lHO MO)Ke JMMAaTyl yTHMIlaja Ha IIpaBoO Ja Ce 3axTeBa
HaKHafla IITeTe yc/el MoHumTeme. Y Besu ca tuM Bup. 130, um. 29.

33 O rtome Bupu u y . ITaBmosuh, 209.
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»030V/BHUJUM [IPYLITBEHUM Hp06}IeMOM“;34 ITepoBuh manoM koja ,,y Behem

cTemeHy yTude Ha crmobomy Bombe“’; Mapkecunuc (Markesinis), Yu6epar
(Unberath) n Iloncton (Johnston) ,Tako TEMIKMM HEJOCTaTKOM y IPOLECY
3aK/pyuera yropopa 300r yera ce IpaBo Ha IOHMIITEHE Jaje 6e3 063mpa Ha
TO KO je M3BPIINMO TIPUTHCAK Jia Ce T4 U3jaBa Bo/be>®

MebyTtiM, HujenaH o OBUX ayTopa He obpasyiaXke CBOj cTaB. TBpAmba
fia je IpeTHa TEXN JeMUKT Of IIpeBape 3axTeBa a ce IOHYAYM Makap Kakas
KPUTepPUjyM Ha OCHOBY Kora 6u ce TO MOITIO 3aK/byuutu. Tpeba momeHyTn
fa GesusyseTHa MOTYhHOCT HOHMIITEHmAa YroBOpa KOJ IIpeTHe, HeMa Ipe-
BEHTVBHI 3Ha4aj Kao mpuoputetHn umwb. Kaja mperwa morude of Tpeher,
IOHNIITEEM Ce He MOXKe CY30MTM TAaKBO IIOHAUIame. 10 BOAY 3aK/BYUKY
fia je 3aKOHOZABAIL| UIIAK VMO y BUAY APYIM LW/b — 3ALUTUTY BO/bE >KPTBE
npeTie. A/ To Hac Bpaha Ha nuTame: 3aIITO Ce HA jefHAK HAYMH HE IITUTU
1 Bo/ba XpTBe npeBape? ITonyhen oxrosop, na ce mperwoMm y BeheM creneny
yTHde Ha cI000/y BOJbe, TEIIKO je IIPYMEHNTH y CBaKOM ciry4ajy. IlojaBHuX
006/uKa IpeTibe 1 IpeBape je MHOTO — KaKo ca CurypHourhy mpoLjeHUTH mTa
y Behoj Mepu noraba Bo/by 1 MHTEpece XpTBe, a/lu U OIILITe MHTepece?

Kap6onmuje (Carbonnier), nak, pasior cnabuje 3aITuTe >KpTaBa mpe-
Bape BUAM y KPUBMIM: IOCTOju ofipeheHM cTeleH KpuBuIle )XPTBe IITO je
mosBomuia fa Oyne npeBapeHa.37

/1 oBOM aprymeHTy 61 Cce MOIVIO IPUTOBOPUTHU fla HeMa aIrCOTyTHY
npumeHy. Temko fa ce Moke 6e3M3y3€THO TBPAUTH [a je XXPTBa IpeBape
yBeK KpMBa IITO je JO3BOMMIA fia je HeKO obMmaHe. Moxxaa 61 ce To, mpu-
Mepa papu, Morno pehu oHa Kaja je ayTop ImpeBape Julie y 4uje ce U3jaBe
U BJXOBY MCTMHUTOCT XPTBa IIpeBape HUje CMela PasyMHO IIOY3[jaTi MIN
OHJIa KaJia je )KPTBa MMajia IPIIMKe [ja Ce Ha jeJHOCTAaBaH Ha4YMH caMa VH-
dopmulIe 0 CBUM peJieBAHTHUM OKOHOCTYMMA, MaKap U Off cayroapaua. To,
TaK, Huje yBeK CIydaj.>®

Tecten (Ghestin) pasyor )upe 3aIlITUTe XPTaBa IpeTHhe BUAN Y TOMe
IITO, 33 PA3/IMKY Of IIpeBape, KOJ IpeTHe He OCTOjU alTePHATHBAH HAYMH
Jia ce 3aIUTUTI BheHa Bo/ba.”” Hanme, HeMoryhHoOCT noHnmTema yropopa s6or

34  ,La violence... constitue un trouble social plus grave que le dol“ Bup. P. Malaurie, L. Aynés,
234.

35 Cnobopan Ileposuh, Komewitiap 3axona o obnuiayuonum ogHocuma, krwuia upea
(Cnob6opan Ileposuh, [Iparomy6 Crojanosuh (pen.)), Kparyjesar 1980, 255.

36  Sir Basil Markesinis, Hannes Unberath, Angus Johnston, The German Law of Contract, A
Comparative Treatise, Oregon, 2006, 315.

37 il y a une certaine faute a se laisser duper®, Bun. J. Carbonnier, 99.

38 Tako, mpuMepa pajy, ako KyIlall KyIu CTBAap Off IIpOjaBlLia, MOTUBMCAH 06MamyjyhoM
PeKJIaMOM TOT IIPOM3BOJA Of CTpaHe IpousBohaya, a 1 ce OIpaBaHO Moxe pehn fa
je KpuB LITO je KO3BOMNO Ja Oyne o6MameH?

39 J. Ghestin, G. Loiseau, Y. Serinet, 1169.
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npeBape, He 3Hauy ja he XXpTBa y CBaKOM CIy4ajy OuTK 3apoO/beHa y beMmy.
[Tocrenmite OBaKBOT pellierba 3HAYAjHO Cy yOMakeHe TUMe IITO ce OHA MOXe
II03BaT! Ha IIpaBMJIa O 3a0JIyU ¥ TAaKO MCXOAMUTY IOHUIITEHE yFOBopa.4° A%
He3aBUJHOj MO3NUIIMjH, XpTBa npesape he ce Hahu Tek oH/a kafa ce 3abmyna
He MO)Ke O3HAYMTM Kao OMTHA WIM YKOIMKO Ce YTBPAM Jia je 3a COICTBEHY
3a0myzy 1 cama JienioMm 1<p1/[13a.41 Ca fipyre cTpaHe, )XpTBa IIpeTihe OBaKBY aJl-
TEpPHATUBY HeMa. JeqVHM HA4YMH J1a IheHa Bo/ba Oyne samruhena jecte ma ce
oMmoryhu nonminTeme yropopa y CBakoM CIydajy.

Maxo uma oppeheHy TexxuHy, HU OBaj apryMeHT He Jiaje OJroBOp Ha
IUTambe 3alITO Ce Yy CIMYHMM YMEBeHNYHMM OKOTHOCTMMA Ha CayroBapadva
IpeBajbyjy HMOCIeNuIle IpeTe, al He U IpeBape Koja motude of Tpeher.
IIpuMepa papy, 3alITO ce YTOBOp O jeMCTBY MOXKE ITOHMINTUTHU Kafia jeMal]
IpUCTaHe [la jeM4M YCiIefl peTbe Off CTpaHe AY)KHUKA, aay He VM Kajia ra
je Hy>XHUK OOMaHyO O CBOjoj JIOLIOj (MHAHCHU]CKOj cUTyauuju. 3abmnyna o
no1110j GMHAHCKjCKOj CUTYALMjU AY>KHUKA je TUIMYIHA 3a0/1y[ja O MOTUBY, Te
HOHNIITEHe He 61 610 Moryhe nmpumeHoOM mpaBuia o 3abnyan. Y mpBoM
CTydajy 61 MOHMIITEHe OMIO J03BO/bEHO M Ha yWTpO MHTepeca HEeBMHOT
cayropapaua, oK OM ce y IpyroM >XpTBa caMoO YIYTWIA Jja HAKHAZy LITeTe
3axXTeBa Off JY>KHUKA.

Pasnor oBakBOr HecK/lajla y 3aKOHCKMM pellelmyMa Morao 6m ce
o0jacHUTH U Ha joll jemaH HauMH. Hamme, kaja je ped o mpeTwmHu, OCTOjU
CBeCHM HecKman usMmeby yHyTpamme m msjaBbeHe Bombe. JKpTBa He
K€M 3a)CTa 3aK/by4delbe YroBOpa, all U3jaBj/byje BO/bY KOja He OATOBapa
CTBapHO] 3aTo IITO je IIOJ yTUljajeM IpeTwe. Ty HeMa HeHOCTAaTKa y Ipo-
necy ¢opmupama Bobe, Beh y meHOM usjaBpuBamy. Ca fpyre cTpaHe, y
CTy4ajy IpeBape ofi cTpaHe Tpeher, yHyTpalllmba 11 13jaB/beHa BOJba KPTBeE ce
noknanajy. OHa usjaB/byje OHO IITO 3aMCTA JKE/M, jep HUje CBECHA Jja XKeJu
IIOTPEIIHO, /A je IbeHa Bo/ba POpMUpaHa Ha HETa4YHOj IIPEfICTABIL. % Heckrma
He 1ocToju n3Meby yHyTpalube 1 usjaB/beHe Bojbe, Beh nsmehy onora mro
ce (morpermrHo) xohe u oHora mITo 6M ce XTeNMO Ja je XXPTBa MMaja IOTIIyHEe
u TayHe nH(popmanuje. Ty ce mpobrem japa jour y mpouecy ¢popmupama
BOJbE, @ HE Y IbeHOj M3jaBM. A IITa yTude Ha Ipolec GpopMupama Bo/be, KOjUM

40 P. Chauvel, 34; Didier Poracchia, ,Les vices du consentment — Le dol et la violence®,
Collection Lamy Droit civil - Lamy Droit du contrat, Octobre 2001, 207-31.

41 TlojenmHu cucTeMy, Kao jefaH Of YCIOBa 3a IOHMINTEIe YroBopa 360r 3abmype,
HOCTaB/bajy 3axTeB fia 3abmypa Oyne ,usBumaajyha‘, Heckpusbena. Bug. 300, um. 63
cT. 2. VMaxko je Tpehu HecyMmuBo KpuB 3a 3abnymy, He MOXe ce yHampen pehu pga je
XpTBa ocnoboheHa cBakor mpekopa: YKOIMKO je IpeBapy jefHOCTaBHO Morna usbehm,
cMarpahe ce fa je cBOjoM HemaXmOM Ho3BomuIa fja 6yne obMmamena. JKprBa 6u Tajma
CBaKaKO MOITIa Jia 3aXTeBa Off Tpeher HakHajy IITeTe KOjy TPIU M3BpIIeHeM, IIpeMa
[IpaBWIMMa O BaHYTOBOPHOj oxiroBopHocTi. O oBoM mpaBy Bup. G. Chantepie, M. Lati-
na, 264; K. Zweigert, H. Kotz, 427; P. Chauvel, 34; A. von Tuhr, 267-268.

42 Bup. o Tome u 'y C. Ileposuh, 287 ¢H. 510.

89



YIAHLN IIpaBo u npuBpena

ce MOTMBMMA CTPaHa BOJWIIA, IIOHEKA[, je 00jeKTMBHO TEIIKO Ca3HAT/bUBO.
Kako ce HaBOmM, ,Hacu/be Ce jaB/ba y CIIOJbHUM JeNMMa VI 3HALMMa U
MO>XKe Ce Ta4HO OLIEHWUTH; a IpeBapa 30ymYyje, cMeTa caMo IaMeT, U Urpa ce
VHTeMUTeHIujoM yrosapaya.“?® Crora, sakoHo#aBaIl ycTymak — Moryhuoct
IOHMIITEIbA YTOBOPA — YMHU KaJla c€ T MOTMBM OJJHOCE Ha OKOTTHOCTU KOje
ce'y IPOMeTy cMaTpajy GUTHUM, IpenusHuje, Kajia je 3a6myma xpree 6urHa,
a/Ii He ¥ OHJIa KaJla OHM He 3aJJ0BOJ/baBajy YaK HU Taj KPUTEPUjYM.

OBaj meo saxpyumheMo TMMe [ja TaKO OYMIVIEHHO pas3IM4uTe 3a-
KOHCKe IOC/Iefiulle IpeBape U IpeTie Koje motudy of tpeher Huje moryhe
jemHOCTaBHO Teopujcku objacHutu. To je Bum/pKMBO Beh Ha OCHOBY pas-
HOBPCHOCTH TIOHYDheHMxX o6jalnmerba; KPUTHKA CBAKOT Off HBUX TO JOATHO
noTspbyje. VMlako umajy cBojy TeXuHy, HUjelHO objallmbere, caMo o cebw,
HUje MOBOJ/BHO Jla OIpaBfa Ty PA3lMKy y CBaKOM IIOjefMHAYHOM CIyd4ajy.
Vnaxk, jefHO fenyje CUTYPHO: KpUTHKA Pa3INYUTOT ypehema mocmeanna mnpe-
Bape I IpeTHe Koja morude off Tpeher mpe 6u Mora fa goBefie 10 TOTra Jja ce
IPENCINTA ONPaB/IaHOCT pelllerba O allCOMYTHOM YTUIAjy IPETHE Off CTpa-
He Tpeher Ha NMyHOBa)KHOCT YroBOpa, HEro IITO 0¥ MOITIA Jla IPeICTaB/ba
JOBO/BHO OIIPaBJIaH PA3jIOr fia Ce MpaBMIa O IpeBapy yIomobe ImpaBuimMa
o nperwmu. Tome 61 ce MOIIO [ORATH Jla, MAKO IOCTOje CUCTEMM KOjU UX
ypebyjy Ha jenuHCcTBeH Hauns,® Hama HMje IIO3HATO [Ia IIOCTOje CUCTEMU
Koju y 00a ciy4yaja HeCyMIBbMBO Jajy IIPUMAT 3alITUTY BOJbe, JO3BO/baBajyhu
MIOHMINTEE Y CBAKOM C/Iy4ajy Kajla je OHa MaH/b/Ba.

IV YTunaj npeape xoja motude of Tpeher Ha MIyHOBa)KHOCT
yroBopa y cay4ajeBuMa Kajia cayropapady 3a iy Hilje 3Hao
HHUTU MOPAO 3HATH

1. YTunaj npesape xoja norude of Tpeher xop 3axk/pyuema
yrosopa y kopuct Tpeher

OrpaHudeH JoMeT IpaBuIa Aa IpeBapa off cTpaHe Tpeher uma yru-
Ijaja Ha 3aK/by4€HN YTOBOP CaMO YKOJMKO je cayroBapad 3a by 3HA0 WK
MOpao 3HaTH, HAPOUNUTO HOJIAa3y [0 U3paxkaja Koj yroBopa y Kopuct tpehux.
ITpupopa oBux yrosopa (yroBapame Kopuctu 3a Tpeher) je Taksa fa mpu
IJIXOBOM 3aK/by4erby ITOCTOjU 3Ha4ajHO Behn pusuk ,Memrama“ Tpeher nuna
¥ IETOBOT YTHIaja HA BOJBY jelIHOT Off cayroBapada. Kakse moryhHocTn nma
CTUITY/IAaHT OHJIa Kajia ra 6eHeduiujap mpeBapoM HaBefie ja yTOBOPY KOPUCT
3a mera’?

43 Bupau o tome y 'B. ITaBnosuh, 212-213.
44  Bup. 300, yn. 61-62.
45 Bup. ABI'B, §875.
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Y ynopegHOM TIpaBy ce M3Y3€THO peTKo uspumunto ypebyje oBo
nuTame. HemMauky mpaBHU CHCTEM, Y TOM IIOITIEAY, IIPEICTaB/ba M3y3eTaK.
ITpema §123 (2) bI'b-a, ako Heko Tpehe nuile cTMYe IPaBO U3 yroBOpa Koju
ce 3aK/by4dyje, M3jaBa KOjoM Ce yroBapa KOPUCT 3a HeTa MOXKe Ce MOHMUIITUTU
y OBHOCY Ha Ibera, y CIy4ajy Kaja je Tpehu 3Hao mam Mopao 3HaTu 3a mpe-
Bapy. Kao mro ce moxe BujietTn, oBoM onpenbom ce onemoryhasa fja yroso-
peHa KOPMCT IPOM3BOAM /IejCTBa IpeMa bGeHedunmjapy He caMo OHZIA Kaja
je oH HemocpenHo 6uo ayTop mpeBape, Beh u kaja je ayTop IpeBape HEKO
caceuM Tpehe nmuue, amu je GeHepuiujap 3a Ty ImpeBapy 3HAO MIM MOPAo

3H21TI/[.46

Y Hamrem IpaBy, OBO IUTambe HIje U3PUUINUTO peryancaHo. MoryhHoct
CTUTIY/TaHTa Jla OTO3UBE KOPUCTHU, CAMO JIETMMIIHO y6raxkasa mpobmem.*’
Ay, mTa Kaga onosus Huje Moryh?

IIBajuapcku nucarn IMupmun (Schmidlin) usHocu upejy ma 6u ce
»yYTOBOP MOTA0 NOHMUIITUTK, y CIY4ajy Aa ,CTUIYTaHT 00aBeCTU JY>KHUKA
fia je 610 XpTBa MpeBape off cTpaHe GeHeduimjapa’*® ob6pasmaxyhn coj
CTaB pas3/lo3MMa IPaBUYHOCTU: HEIpaBUYHO 61 6mmo fa HGeHeduunjap, ay-
TOp IpeBape, MOXKe 3aXTEeBATU M3BPILEbE IIPeCcTalije YTOBOPEHE Y HeroBy
kopuct. [loper Tora, fozaje, 1 cam [y>KHMUK 611 IIOCTYIINO HECABECHO YKOINKO
6u, yrpkoc obaBellTema CTUITY/IAHTA, U3BPILINO NpecTanujy 6eHedurimjapy.
Y ToM cMuCTy, ¥ HaKHaJHa HECaBEeCHOCT (My>KHMKA) WIKomu — mala fides
superveniens nocet — Te ce aHAJIOTHO MMa NPVIMEHUTU IPaBUIO YI. 28 cT 2
130’ (0 mpeBapu). MehyTim, 1 110 COIICTBEHOM TIPU3HAIGY ayTOPa, OBaK-
BO CXBaTambe MMa jefHy 030M/bHY MaHY: KaKO MOXKe yTOBOp KOji je IIyHO-
B)XHO HACTA0, jep cayroBapau (IY>KHUK) y TPEHYTKY 3aK/byuera yroBopa
3a IpeBapy HUje 3Ha0 HUTU MOPAOo 3HATU, HAKHAJHO NTOCTaTu pyuubus? Pas-
JI03Y TIPABUYHOCTI TO HE MOTY IIPOMEHUTH.

Hama ce ynHy, anu He 6e3 orpaje, fa 61 aHaJIOTHA NIPYMeHa IPaBy-
7a 0 IIpeBapy MOITIa u3rnefaTu u apyradynje. Hamme, nmajyhn y Bupy cren-
nduIHy IpUPOAY yroBopa y KOopucT Tpeher, any 1 unibeHNIy fa u3a mera
CTOjU OFHOC CTUITyTaHTa 1 6eHeduIMjapa Koju objanrmasa 3aIlTO je KOPUCT
YTOBOpEeHa, MOITIO 61 ce pa3MaTpaTu a ce MMyHOBAKHOCT ofipefibe KojoM je
YyrOBOpeHa KOPUCT He OIlebyje Y OfIHOCY Ha cayrosapadya (fja i mpesapa
IoTHYe Off Hera WM je 3a Iby 3HAO MIM MOpao 3Hatu), Beh y ogHocy Ha
Geredpuyujapa.>® To 6u oMoryhuo j1a ce yroBop camo JIeTMMUYHO TTOHUIITH,

46 O osome Bue y A. Rieg, 164.
47  Bup. 300, yn. 150.

48  B. Schmidlin, 256.

49  B. Schmidlin, 257.

50 IlltaBuure, y cay4ajy fa CTUIYTIaHT U3 ROOPOUYMHMX IOOyHa yroBapa KOPUCT 3a
6eneduiujapa, mpeBapa 6110 Kor mmila 6y Tpebamo Aa yTuUe Ha IYHOBXHOCT OBe
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TaKo IITO OM 61O JINMIIEH caMo Jiella KOjuM ce KOPUCT yroBapa 3a iipehel.
Tume 6u, McToBpeMeHO, OVIN OUyBaHM VM MHTEPECH cayroBapava: fiejcTBa Jie-
JIMMWYHOT NIOHNIITeka 61/1a 6U CIMYHA [ejCTBYMA OII03VBa KOPYICTH.

Mapa 6u oBakaB IIpef/IOr MOTao fia IOMOTHE y pelllaBamy Ipobiema
npeBape of cTpaHe Tpehux Ko yropopa y Kopuct tpehux, Temko ra je mpas-
HO o6pasnoxnt. OH 3axTeBa 030M/bHY aHaNMN3Y, HAPOYUTO IPUPOJE yTO-
BOpa y Kopuct Tpehux, mro npesasmuiaasu okBupe oor paga. HecrnopHa je
YMIbeHNIIA Jla JOC/IeIHa IPUMeHa ofjpefaba HallleT 3aKOHA O IIpeBapy Hajla-
e J1a XPTBa IIpeBape MOo)Ke 3aXTeBaTy MOHUIITEHhe YTOBOpa CaMO YKOIMKO
je cayiosapau 3a mpeBapy of cTpaHe Tpeher 3Hao mu Mopao sHatu. Crora,
KaKo 6u ce mpo6eM mpeBape Koja motude off Tpeher, Kox yropopa y KOpuct
Tpeher, peno Ha ajjeKBaTaH ¥ HECIOPAH HA4MH, YMHU Ce€ HEONXOTHOM JI0-
nyHa nocrojehux openada saKkoHa.

2. CynpoTcTaB/bUBOCT CayroBapavy mpeBape Koja moTmye
o ogpehennx ,,rpehnx“ muia

BpojHu npyumepu u3 ynopegHoOIpaBHe CyACKe IIpaKce IIOKa3yjy fia ce
CYHOBM HUCY 3ayCTaBIIN Ha TOME Ja XPTBY IIpeBape Ipy)Ke 3aIlITUTY CaMO
YKOJIMKO je cayroBapad 3a IpeBapy 3Hao Wiy Mopao 3Hatu. Hamme, cymosu
Cy, Kajia IIpeBapa IOTMUYe Of HOjeAMHNX Tpehux nuila, By UMIYTHPaIN ca-
yroBapady, Kao fia jy je CAM y4YMHUO, JO3BO/baBajyhy MOHUIITEmE X MIMO
3aKOHOM HpenBubeHux msyseraka. Kako 61, mak, ocTanmm y oKBUpKMMA 3a-
KOHCKUX IIpaBuIa u usbernu contra legem mpecybuparbe, CBOjy OfIyKy 06-
pasjaraam Cy TMMe fia ce IojeiuHa uIa (ayTopy IpeBape), YOIIIITe He MOTy
cMarpati ,Tpehum®, Makap He y cMMCITy ofpenaba o mpeBapy, jep NpuIaajy
T3B. ,KpyTy cayroBapada“ (,cercle du contractant®).

Kaga ce cTBap;m mocmarpajy Ha OBakaB HauMH, HYXXHO ce Hamehe
nuTame: Koja ce NMMIa He cMatpajy Tpehum y jomeHy oppenaba o mpeBapu?
Ynje mpeBapHO HOCTyIambe Ce yBeK MOXe CYNPOTCTaBUTU CayroBapady 1
JIOBECTH JI0 OHMIITEeHa 3aK/bYYEHOT YTOBOpa?

a) Ilpesapa xoja tiottiuve og 3actiyinuka cayiosapaua

YnopepnHonpaBHa JOKTPMHA U CYACKa IIPAKCa jeTHOITIACHO IIPUXBATajy
CTaB Jla 3aCTYIIHMKe CayroBapaya >KpTBe IIpeBape He 61 Tpebano cmarpa-

ozpenbe. Bup. y ckmany ca 300, wi. 65 cT. 4. [Jo6pounHy, any 1 jeTHOCTpaHM IPaBHN
MIOCTIOBYM C€ TPAJVIIMOHAIHO M3Y3MMajy M3 OIIUTEr IPaBM/Ia O [iejCTBY IpeBape Koja
notuye op, Tpeher. Buine o Tome y J. Ghestin, G. Loiseau, Y. Serinet, 1172-1173; M.
Fabre-Magnan, 323; P. Chauvel, 34; Olivier Deshayes, Thomas Genicon, Yves-Marie Lai-
thier, Réforme du droit des contrats, du régime général et de la preuve des obligations, Paris,
2016, 207 ¢u. 289; D. Poracchia, 207-31.

51 B. Schmidlin, 255.
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i ,rpehumM®, y cMucy onipenaba o mpesapu.”” YTuiaj oBakBOT CXBaTama je
6110 JOBO/BHO CHaXKaH ja je PppaHIfycKy 3aKOHOAaBaly, u3MeHama Ipabanckor
3aKOHVIKA, YHEO U3PUUNTY ofpendy o ToMe fia IIpeBapa Koja MOTUYe Off 3a-
CTYIHMKA yBEK MMa YTUIAja Ha TyHOBAXHOCT 3aK/bY4EHOT YTOBOpa.>

Vcra cxBarama NMpUCyTHA Cy U Y Hauioj Teopuju. Jour je [TaBmosuh
VICTUIIA0 Ja Ce ,He MOXKe Ce Y3eTH! Ja je mpeBapy yumHuao tpehe nmie, kap
OHO TIpeficTaB/ba jenHy cTpany>* Tako, HABOTY OBaj ayTOp MpUMepa pajw,
TpehuM ce He MOXXe CMaTpaTy ,TYTOP, Y OFHOCY K Ma/IOIETHUKY, MY Y Of-
HOCY K )KEeHM, aKO yIIpaB/ba IEeHVMM MMambeM, MM IIyHOMONHMK y OfHOCY K
B/TacTofaBIy. > ,,YTOBOP y TOM CITydajy Tajia, a CTpaHa Koja je ByK/Ta KOPUCT,
MOpa cBe ITO je Mo6ua ma Bpatn.>® CImdHO HaBojie M CaBpeMeHM MUCIL.”’

bonacu (Bonassies) ¢ mpaBoM IOCTaB/ba MMATakbe: IITA ONPaBJaBa acu-
MIIalyjy npesape Tpeher ca mpeBapoMm cayropapada, YIPKOC TOMe IITO 3a
IpeBapy HUje 3Ha0 HUTY MOTao 3HAaTU?

Kaga ce pagm o oppeheHuM BpcTama 3acTymHMINTBA, Kao IUTO je
CITy4aj ca 3aKOHCKMM 3acTylambeM IPAaBHMX JIMIIA, OBaKBa aCUMMIMIUja Ce
YYHU MOTIYHO IPUPONHOM, pasyM/buBOM. IIpaBHa nuija ce u He MOTy 3a-
MMCTIUTY 6e3 HeKOT KO he MCIO/BUTH BUXOBY BOJBY, @ TO CYy HajIpe HEroBU
OpTaHy, a/lM U 3aII0CTIeHN KOj! pajie Ha TaKBYMM IIOC/IOBMMA 4uje 00aB/barbe
nofipasyMeBa, usMeby ocTasior, u 3aK/bydeme onpehernx yrosopa.” 3ato ce
pajbe OBUX /IMI[A NPUINCY)JY pajjibaMa MpaBHOr cybjekta umje QyHKIuje
o6appajy. To mozmpasymesa He camo fja he yroBop 3ak/bydeH Hof, IpeBapoM
OuTy pyuusus, Hero he nmpasHo nuie (cayroBapad) CHOCUTHU U HOCTIEHULIE ¥
BTy 06aBe3e Ha HAKHAJY IITeTe, COMMIAPHO ca ayTopoM mpesape.*’

52 3a ¢panmycko npaso Bug. D. Poracchia, 207-33; J. Ghestin, G. Loiseau, Y. Serinet, 1170;
P. Bonassies, 179; 3a mBajuapcko npaso Bug. A. von Tuhr, 267-268; B. Schmidlin, 255.
3a Hemauko npaso BuA. Bup. B. Markesinis, H. Unberath, A. Johnston, 305; A. Rieg, 164.
3a craB eHIeckux cyposa Bup. K. Zweigert, H. Kotz, 427; Page Keeton, ,,Fraud - Con-
cealment and Non-Disclosure®, Texas Law Review, vol. XV, 1936, 10-11.

53  Bwup. ®I'3, yn. 1138.

54 'B. ITaBnosuh, 213.

55 'B. ITaBnosuh, 213.

56 'B.Ilasnosuh, 213.

57 Bup. C. Luroj, 204. IIpema TopeH1y, KOju KOMEHTapuile UCTY ORpendy XpBaTCKOT
3akoHa 0 00Be3HMM OfHOCKMMa, TpehuM ocobaMa ce He CMaTpajy 3acTYIHMULM, jep ,3a
X CyyroBapaTe/b OAroBapa Kao 3a BiracTute usjase”. V. Gorenc, 438.

58 P. Bonassies, 183.

59 To cy T3B. HyHOMOhHMIM TIO 3aIlOC/Ie’y. Bupa. 3aKoH O NPMBPENHMM APYLITBMMA —
3111, Crymcbenu inachux PC, 6p. 36/2011, nocnenmwe usmexe y 5/2015, 4. 34 cr. 1.

60 OpnroBopHOCT 3a IITETy Ce y HamleM IpaBy 3acHuBa Ha 300, un. 170-172, xojuma ce

perynuiie oOArOBOPHOCT MMOCIOAaBala, OAHOCHO, IIPaBHUX JIMIIA, 3a IITETY KO]y IIpuU4InHe
HUXOBU 3aII0CI€HN, OAHOCHO, OpraHu, TpehI/IM nnumMma.
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Ay TakBO ObjallImberbe He CTOjU Y OBHOCY Ha CBaKy BUJ, 3aCTY1'IaI-ba.61

IIta oHpa mpefcTaB/ba OINpaBfialbeé Ja C€ HEBMHOM CayroBapady
UMIIYyTHpajy MOCHeANIIe IPeBape Off CTPaHe 3aCTYMHMUKA?

IlocToju HajMame HEKONMMKO apryMeHaTa KOju ce MOTY M3HETH Y Ipu-
JIOT OBAKBOT pelIemba.

IIpBO, MakOo HeCyMIBMBO NPENCTaB/bajy »Tpeha mia“ y omHocy Ha
YIOBOp KOjU Ce€ 3aK/bydyje, jep yroBOp HENOCPENHO IIPOM3BOAY IIpaBHA
fiejCTBa 3a 3aCTYIAHOT 1 >KPTBY IpeBape, - 3aCTYNHUIM UCTYIajy y uMe (1
3a padyH) jeflHe yTOBOPHE CTpaHe, IPEeHOCe IheHY BOJbY, NIPENICTaB/bajy heH
alter ego.®> Panme xoje 3acTymuuk npemysuma, Bpmehu cpoja opmamherba,
MOPajy ce IPUINCATU 3aCTYIAHOM, jep IOTeHLMjaJIHi CayrOBapaydl jefuHO
ca IpBMM IIPErOBapajy U MOY3/ajy y TO Ja CY HeroBe 3jaBe 3alpaBo U3jaBe
3aCTYIIAHOT.

JIpyro, cayroBapau >XpTBe IpeBape Hajuenrhe Mo)ke CaMOCTAalHO 3a-
K/bYYUTHU YTOBOP, alu OMpa [la TO y HeroBo MMe y4mHM Heko Tpehm. Axo
KOPUCTY IIPMBWIETHjy KOjy My IIPaBHU IOpefaK IpU3Haje, fa IPENyCcTH 3a-
CTYIIHUKY 3aK/byderbe yroBOpa, y HajMamy PYKY je ,pasenao“®* ma o (3a-
CTYIIaHU) CHOCK U pU3UKe KOje TaKBa IIPUBIJIErHja ca coOoM HOCK. AKO je
OBJIACTMO JIPYTOT [ia MCTYIA Yy HEroBO MMe, 3aCTYHNaHM MOpa IPUXBATUTHU
Jla Ce TIpeBapHO MOCTYTakbe 3aCTYIMHNKA TPETUPA KO HeroBo COMCTBEHO,%
6e3 063Mpa f1a M My je TO 6UIO TIO3HATO WM MOpajo 6uTH mosHaro.® Y
KOHKYPEHIIVjJ MHTEPeca jeflHe CaBeCHe CTPaHe, )XPTBe IIpeBape, I IpyTe ca-
BeCHe CTpaHe, cayroBapaya 41jy 3acTyIIHIK je ayTop IpeBape, MOpao 6u fa
npeBarte osaj npau. IloBepaBameM cBOjMX IIOC/IOBA 3aCTYIIHUKY, HE MOTY Ce
HOTEHIMjaTHA CayToBapa4yM JOBECTU y TOPU IIOJIOXKAj HETO J1a je 3acTyIaHu
CaMOCTa/IHO IIpeRy3eo ofpeheHn mocao. AKo 3aCTyIHUK CBoja opjamherma

61 P. Bonassies, 186.
62 P. Chauvel, 35.
63  O. Deshayes, T. Genicon, Y. Laithier, 206.

64 Bonacu (Bonassies) ynpaBo Ha pasno3uma HpaBUIHOCTH (raisons déquité) sacHuBa acu-
MUIALMjy TpeBape Of CTpaHe 3aCTYIHMKA ca IPeBapOM Koja IIOTMYe Off cayroBapada.
Bup. P. Bonassies, 187 ¢u 207.

65 TaxkBO cXBaTame EHITIECKMX CYHOBa IIOCTaBMO je cyauja bpamsen (Bramwell) jour 1878.
roauHe y cny4ajy Weir v. Bell: ,,Every person who authorizes another to act for him in the
making of any contract, undertakes for the absence of fraud in that person in the execution
of the authority given, as much as he undertakes for its absence in himself when he makes
the contract.“ K. Zweigert, H. Kotz, 427.

66 K. Zweigert, H. Kétz, 427. IIpema u. II. 7:208 JI®P, saxTeB fja cayropapay 3Ha UIM
MOpa 3HAaTH 32 IIpeBapy IOCTaB/ba Ceé CaMO YKOIMKO IpeBapa He MOTHYe Of JIMIIA 3a Koje
je cayropapay OArOBOPAH W/IM JIMIA KOja MMajy CaIlACHOCT Jla YIECTBY)y Y 3aK/byderby
yrosopa. JIpyrum pednma, ako MOTHYe Of IHUX, )KPTBYU IIpeBape Cy JOCTYIIHA CBA OHA
CpeficTBa Koja ITOCTOje OHJa Kafia ITpeBapa notude of cayropapada. Bug. C. von Bar, E.
Clive, 515; P. Malaurie, L. Aynés, 234; J. Carbonnier, 99; M. Fabre-Magnan, 322.
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He M3BPILIM Ha HAuMH Ha Koju 6m Tpebayo, nocmennie 61 MOpao ga CHOCU
OHaj KOjit My je Ta oByanthema 1 IIOBEPHUO, jep je OH U CTBOPMO TaKaB PU3MK.
OBaKBO CXBaTambe HECYMIbJBO je MOTUBICAHO IIPABUJIOM ,,4Mja KOPUCT, TOra
U mTeTa" — 3aCTYIaHM M3B/IAYyl KOPYCTY U3 3aCTyIama, Te je IPUPOJHO fia
IPUXBATY U PU3UKE KOje OHO HOCH ca COOOM.

Tpehe, cayroBapau (3acTymanm) cBOje IpaBO Ja 3axTeBa M3BpIIEIHE
yroBOpa yIpaBO 3aCHMBA Ha pajiibaMa 3acTYIIHUKA, jep MX IpUXBaTa Kao
coje. Ca fipyre cTpaHe, 11 IIpeBapa YMHM JeO TUX Pafmbi. Y TOM CMUCITY
ce HaBOJM Jia je, y4eCTBOBABIIN Y IPOLeCy 3aK/byderba YTOBOPA, 3aCTYITHUK
CBOjUM pajifbaMa He caMo [JOIIPMHEO KEeroBOM CTBapamy, Beh je y mera ,yT-
Kao“ ¥ TpeBapy, Te ,CAM yroBop Huje Hu Moryhe omsojutu o mpesape.®
JIpyrum peunMma, ako 3aCTYIHMKOBe pajfiibe He XKe/u Jja IPUXBATH Kao CBOje,
cayroBapad OH/ia He MOXKe 3aXTeBaT! HJ M3BpLIEHE yroBopa KOju je TUM
panmaMa HAacTao, UCTUIAEM IIPUTOBOpPA fla IIpeBapHe pajbe HMOTUYY Off
»Tpeher. IIpunHnum je, faxie, cBe MM HAIITA.

KoHnauHo, pa3nosyu npaBMYHOCTY Ha/IaXYy /la, aKO MMa IPUBUTIETH)Y Ja
Ce 103MBa Ha 3a0/Iy/ly CBOT 3aCTYIIHMKA, 3aCTyIaHU 61 Tpebaso ja CHOCKU U
nocnenuie 3abmyzie Kojy je HberoB 3aCTyIMHUK M3a3Bao.

Y ynopepgHOIpaBHOj TEOpUju HEMA CAIZTACHOCTU OKO TOra fa JIM Ce
UCTO pellierbe MOXKe IIPMMEHUTH 1 OHZIA Kafla je 3aCTYIIHUK Jie/lao IIPeKo Ipa-
HMLa cBojux opnamhema. [Ipo6nem ce moce6HO jap/ba OHZA Kajia 3a XKPTBY
IpeBape yIpaBo U3jaBa 3aCTYIHMKA KOjOM IIpeKopadyje cBoja opnamhera,
IpefCcTaB/ba BaKaH MOTHUB 32 3aK/byuele YroBOpa.

ITpema IIBajrepry (Zweigert) n Kouy (Kotz), Ta OKONTHOCT je mpere-
BaHTHA: 3aCTYIIHUK Ce He MOXKe cMarparu TpehuM, HUM Kajja je IOCTyIao
y OKBMPY CBOjuX opnamhema HM Kajla ¥X je npeKopa‘mo.70 Y enrneckoj n
bpaHIyCKOj JOKTPUHM Ce, TaK, UCTHYE fla N0 acMMMIAIje MOMa3y CaMo
YKOTUKO jé 3aCTYITHVK JIefiao ¥ OKBUPY CBOjux oBnamrhema.”!

Kaga je ped o HamleM mpaBy, HaMa Ce YMHM Ja je OHO NIPUK/IOmEHM]je
npBoM craBy. Vimajyhu y Bupy oppen6y wi. 87 300, kaj 3acTyIHUK Ipe-
Kopauu rpaHuile opnamherma, 3aCTymaHy je y o6aBe3y caMO YKOJIMKO OfO-
Opu mpekopademwe. Y CUTyaluju Kaja je ofobpeme AaTo, MpobaeMa HeMa:

67 P. Bonassies, 187.
68 P. Bonassies, 187 u ¢u 207.

69 ¥V opnyun OKC op 29. anpwia 1998, 6p. 96-17540, kymai je KyIyuo anapTMaH yIpaBo
3060r 1M3jaBe 3acCTYIHMKA MPOJABIA fla ce KYIIy rapaHTyje IPUXOJ Of TOT alapTMaHa
y BUCUHU KOja je HOBO/PHA fla IOKpUje M3HOC KpeauTa Koju je y3eo of 6aHKe paju
¢duHaHCHpama KyIOBYHe.

70  Bup. K. Zweigert, H. Kotz, 427.

71  Buz. B. Markesinis, H. Unberath, A. Johnston, 306; M. Fabre-Magnan, 322; P. Chauvel,
35; O. Deshayes, T. Genicon, Y. Laithier, 206 ¢u. 286.
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oobpetbe MMa MOBPATHO [IejCTBO, KAO /ja je 3aCTYIHMK HIMKa/la Huje HU Ipe-
KOpauno cBoja opyamhema. Ca ipyre cTpaHe, YKOIVKO 3aCTyIIaH! OfOuMje aa
omo6py TpeKopaderbe, yroBop Ta (y TOM o6/MMKy) He MoXe ob6aBesuBaTi.’>
Anu, mpeBapHO MOCTYIakbe 3acTynHNuKa he MMaTyt yTuiiaja yronmko mro he
cayrosapad COMUJAPHO Ca HYUM OUTHU OATOBOPAH 3a LITETY TUMe NPUINIbEHY,
He3aBJUCHO Off TOTA JIa JIU je 3HAO VJIM MOTao 3HATY 3a IIpeKopaverbe.

6) IIpesapa koja tiottiuve 0g Wi36. UPUBUGHUX 3ACTHYHHUKA
u octianux aomohHuka upu 3akmwyuervy yiosopa

Kpyr muua koja ce He cMatpajy ,Tpehum®, y cMmcny mpasuia o mpe-
Bapy, He CBOJM Ce CaMO Ha 3aCTyIHUKe.

Hajnpe, »xxpTBaMa npeBape Cy, Ha MCTM Ha49MH KaO U Y CIy4ajy 3acTyI-
HJKa, PPAHI[YCKN CY[IOBY IIPY)Ka/IM 3alITUTY ¥ Y OHUM CITydajeByMa Kajia je
TpeBapa MOTUIIA/A Off T3B. IPUBUTHVX 3acTyNHMKa (mandataire apparent).”

YcraHoBa ,,IpUBUIHOT 3acTynHUIITBA (ostensible, apparent authority)
TIO3HATa je M eHITIeCKOM, * a TIoJ| Ha3MBOM ,,KOHK/TY/IeHTHY 3acCTYIHUK" U Y
HameM TipaBy.’> OHa MpeficTaB/ba Toce6aH CTy4aj HeomamheHor sacTymama
y KoMe ce mpema TpehuMa cTBapa mpuBuj fa opnaimrherse 3aucTa IOCTOjN,
a/Iv TaKaB IIPUBHJ, CTBapa YIIPaBO ,,3aCTYIAHNU ; a He ,,3aCTYIHUK  VIU HEKO
Tpehn.”®

72 Jla i yroBop MOXe OIICTAaTy 6e3 JeIa KOjuM je IIpeKopadeHo oBaiiherbe, aKo 3acTyHaHN
onbuje ma nd opmobpeme? 3akonopmamay y wi. 87 cr. 1 300 roBopu o opfobpaBamy
iipexopauerba, OK y CT. 2 0 ofobpaBamy yiosopa. Hama ce umHM fja 61 ce OBfe MOrao
[IPUMEHUTH MCTO pellierbe Kao ¥ y CIy4ajy AeMMMUYHe HUIITABOCTU: OfrOBOp Om
MOTao0 JIa 3aBMCH, Ca jeJlHe CTPaHe, Off TOra O KaKBOM je TIpeKopaderny ped I Jja I OHO
mpeficTaB/ba 06aBesHM eIeMEHT yroBopa Te, ca Jipyre CTpaHe, [ia /I je cayroBapady To
IIpeKopayerbe MpefCcTaB/bano OfIydyjyhy MOTUB [ja 3aK/bY4U yTOBOD.

73  P. Chauvel, 35; Barthélemy Mercadal, Réforme du droit des contrats, Levallois, 2016, 106;
D. Poracchia, 207-33. Bua. npumepa pagu omnyky ®KC op 23. janyapa 2001, 6p. 98-
21714.

74  Bug. Michael Furmston, Cheshire, Fifoot and Furmstons Law of Contract, Oxford, 2012,
619; Jack Beatson, Andrew Burrows, John Cartwright, Anson’s Law of Contract, Oxford,
2010, 692; Guenter Treitel, The Law of Contract, London 2003, 712.

75  3I1[, un. 32, npensuba ce fa, ako APYLITBO y KOHTUHYUTETY IPUXBATa Aa HEKO JINIie
IIOCTYIa Kao 3aCTYIHMK Ha HauMH KojuM Tpeha /ifa [OBOAM y yBeperbe fa MMa IIPaBo
Ha 3acTylame, cMaTpahe ce Ha je APYWITBO KOHKIY[EHTHO TO JNMIle OBJACTIIO Ha
3acTyIame, OCUM aKo APYLITBO He [OKaXe Aa je Tpehe /uije 3HAIO MIM MOPAIO 3HATH
3a HEIIOCTOjambe OB/alllersa 3a 3aCTyMame TOT JINIA.

76  To, mpuMepa paau, MOXKe IIPOU3NA3UTU M3 KOHKITYNEHTHUX Pafiby ,3aCTYIaHOr WM
U3 IOCeGHOT OfJHOCA Yy KOMe ce Hajase ,3aCTyMaHum" U ,3acTynmHuk . O mpumepuma y
eHreckoj mureparypu Bup. G. Treitel, 712 u fame; J. Beatson, A. Burrows, J. Cartwright,
692-693; M. Furmston, 619 u mame.
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[IpumapHa moc/menuua ,IPUBUAHOL 3acTylama jecTe y TOMe [a
»3aCTymaHoM“ Hehe OMTM [0O3BO/BEHO fa Ce MO3MBA Ha TO Jja ¥ KOHKpeT-
HOM CJIy4ajy HUje HM IOCTOjajio opjamiherme 3a 3acTylame Kako Ou us-
6erao msBpIiere yropopa.”. MebhyTum, y MaTepuju mpesape Koja TOTHYe
tpeher, mpo6eM ce u He jaB/ba 360T TOra LITO ,3aCTYHAHN  He JHeu [iejCTBa
3aK/bYYEHOT yroBopa. YKOIMKO 61 To 61O caydaj, Mana je BepoBaTHoha fa
Ou ce >)XpTBa IpeBape MO3MBa/A Ha YMIEHUIY Jia je ped O ,,IPUBUJFHOM
3acTyMamby ¥ fla yroBop ob6aBesyje;’> ako je IpeBapoOM yByUeHa y TaKaB ,,yTo-
BOp®, HU cama Hehe >xeneTu mwerosa fejcta. IIpobnem ce, 3ampaBo, jaB/ba
360r ToOra LITO ,,3aCTYNAHNU " Je/nu JiejCTBa TAKBOT YroBopa, anmu ce orpabyje
Off Ha4YMHA Ha KOjU je OH 3aK/bydeH, TBpfehy fa mpeBapa He IOTHYe OF
wera, Beh Tpeher /mmija, Koje y BpeMe 3ak/byuera yroBopa Hiuje HU MIMajo
oBjamhema Jja UCTyIa y BETOBO MMe.

Vmajyhu y Bupy 3Ha4ajHy ynory Kojy ,IPMBUJHM 3aCTYIHMUK  MMa Y
IpOLieCy 3aK/by4era YTOBOPA, Kao ¥ YMIEHNILY Jja je TaKaB IPUBNJ CTBOPYIO
yIpaBo ,,3aCTyIaHu", QPaHIYCKM CYJOBY Cy 3aLITUTY XKPTBU IIpeBape Mpy-
KVWIM Ha Taj HAYMH IITO HYU BUX HUCY cMaTpamn ,Tpehum munma®. Crora,
y HOMeHy IIpaBWIa O IIpeBapy, yTBphuBame Ja ImpeBapa MOTHYE Of ,IPU-
BU/JHOT 3aCTYIIHMKA 3aIIPaBO MIMa 3Ha4aj IIPOLIMpesa Kpyra anija duje mpe-
BapHO IIOCTyIambe MMa YTHUIIaja Ha YHOBAKHOCT 3aK/bYYEHOT YTOBOPA.

Y kpyr mmma koja ce He cMarpajy tpehum, ¢paHmycku 3akoHopa-
Ball je IOC/TIeHBUM M3MEHaMa yBPCTMO U T3B. JIMIA KoOja CIy>Ke Cayropa-
pauy (préposé).”® Y mosujum xomentapuma ®I'3, oBa KaTeropuja ce caMo
HOMUIbe, aMy He ofjalrmaBa. YOIIITEHO Ce Y TeOpUju IO IOjMOM preé-
posé TofpasyMeBajy MuIa Koja Cy, y KOHKPeTHOM CIIy4ajy, mpenysumajyhu
oppebene pamme y Kopuct cayroBapada (rocmopapa Iocnma, commettant),
6una ca mwuM y ofHocy ayroputera (lien dautorité).®® Mebytum, usmeby
X He MOpa IIOCTOjaTy OJHOC 3aCTYMHUIITBA, HUTY KaKaB APYTY yTOBOPHU
OJIHOC; IIOpel TOTa, MaKo 00yXBaTa, HBIXOB OJHOC Ce He CBOAY CaMo Ha Ofi-
HOC IIOC/IOfiaBIa ¥ 3aIl0C/IeHoT, Beh ce, mpyuMepa paau, y Teopuju HaBOAY Aa
préposé Mo>ke OUTH U IpujaTesb, CYNIPY>KHMUK WM ITyHOIeTHA Aena. Vmajyhn
y BUJIy OJHOC ayTOPUTETA, Te YMIEHNUIIY [ia je Ha cayroBapauy Jiexarna Jyx-

77  JIOKTpMHA O NPMBMIHOM 3aCTYIHMIITBY C€ y €HITIECKOj TUTepaTypyu CXBaTa Kao IpHu-
MeHa npuHIMOa ectomen (principle of estoppel): ,3acTymaHOM® HMje JO3BO/bEHO [a
CIIpe4n AejcTBa Koje je ,IIPMBUIHO 3aCTYIHUIITBO  IIPOV3BETIO, jep je KPUB 32 CTBOPEHM
npusup. J. Beatson, A. Burrows, J. Cartwright, 692; P. Keeton, 10-11.

78 To 61 eBeHTyalHO MOrao GMTH CIyd4aj OHAA Kaja XXPTBa IIpeBape >KeM caMo A2 joj
ce HaJJOKHA[M LITeTa Koja joj je MpeBapoM NpUYMIbeHa, Ife 61 ce OIpaBJaHO MOITIO
IIOCTaBUTH MNUTabe Ja M 6J JY>KHMK Te HaKHaJle CONMUIAPHO MOTa0 OUTH U IeH Cayro-
Bapay (MIn ,,cayroBapad ).

79  Bwup. ®I'3, yn. 1138.

80 Bumue y J. Carbonnier, 419; M. Fabre-Magnan, 291 u naspe.
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HOCT Jla ¥IM /1A TIpeliM3He MHCTPYKUMje u(I) JY>KHOCT Ja X Hafi3upe, TepeT
IJIXOBOT IIPEBAPHOT IIOCTYyTamka cHocKhe OH.

KoHauHO, y NIBAjIapcKOM M HeMadyKoM TIpaBy,’! OCUM 3acTymHUKa,
CBOjCTBO ,,Tpeher” cymoBu HMCY IpUSHABaMM HU OHMM CyOjeKTMMa Koju
»MIaKO HeMajy IOTIyHO oBramhere, UIIAK MMajy aKTMBHY YOIy y IIpero-
BopuMa (13B. ‘Verhandlungsgehilfe’)“. Anu, mopa 6utu ped o nuIy Koje y3
3HaIbe 11 JO3BOJIy CayroBapaya y4ecTBYyje y IPeroBopyuMa, 11 TO Ha Taj HauMH
WITO JefIa ,,Ha HeroBoj cTpanu’, Boehu padyHa o mweropuM muTepecnma.® y
TOM CMUCITY Ce TIOCPeHILM, KOji UCTYIIajy Y MHTepecy obe, a He caMo jefHe
cTpane, cmatpajy tpehnm mmmma.®® Cmrano ce npegsuba u y JUIOP

81 U y xoMeHTapy 4iI. 284 3aKoHa 0 00Be3HMM OJHOCKMA, KOji je TOTOBO MAEHTUYaH L.
65 300, TopeH1 HaBoAM Aa ce ,He cMaTpajy Tpehum ocobama IPeHOCUTEbY OYNTOBAbA
(9. 283 300-a), vy sactrynauny (1. 284 300-a) jep 3a BUX CyyroBapare/b OAroBapa
Kao 3a Baactute usjase. Bup. V. Gorenc, 438.

82  Cras nemauxor CasesHor cyna (Bundesgerichtshof) yommuTeno ce npefictas/ba Ha crnefehn
HauwH: ,where a person is ‘on the side’ of the contracting party and contributes consider-
ably to the conclusion of the contract, then the deception ought to be imputed regardless of
whether the party to the contract could have known of the deception®. Bun. B. Markesinis,
H. Unberath, A. Johnston, 305; ,,one who allows negotiations to be conducted on his behalf
by someone else must accept that that person’s fraud will be treated as his own.“ H. Kotz, A.
Flessner, 205. Y xoMeHTapy HeMaukor BI'B-a ce mop mojam Verhandlungsgehilfen mogsope
cBa /IMIA Koja HUCY opyaurheHa 3a 3acTymaibe, Beh caMo IOCpenyjy IpHu 3aK/bydery
yroBopa. Ilpumepa pamm, To Moxe 6utu mocpegHuk (Makler), anu u TProOBUHCKM
sactynuuk (Handelsvertreter), koju caMo mpuipeMa 3ak/byderbe yropopa. Bux. Helmut
Heinrichs, Palandt Biirgerliches Gesetzbuch, band 7, Miinchen 2002, 167. ®on Typ, camo
IIpyMepa pajay, HaBOAM TPrOBMHCKe ITyTHMKE U areHTe, ajli JICTY TVMe He 3aTBapa.
A. von Tuhr, 267-268. lIMupnun Tpehuma He cMarpa 3acTyIHMKe, a/yt HY TOMOhHUKe
(auxilliaire), u3 4n. 55 u 101 MI30. Kako mojammasa, Hije moTpe6HO fa Meby muma
IIOCTOjU IpaBHA Besa, Beh je JOBO/BHO [ia je cayroBapad HUMaA ,IPEMyCTUO CTBAp U
omoryhno fia y4ecTByjy y 3aK/byderby yroBopa“, Te 611 y TOM CMUCTY ,II0jaM moMohHuKa
tpebano Tymaunty umpoko. B. Schmidlin, 255 u ¢u. 25. Iluote (Piotet) ce, Takobe,
u3jallibaBa fla ce IojaM MoMOhHMKa MMa TyMadMTH LIMPOKO, HOApasyMeBajyhu mop
TUM, @i ce He orpaHmyaBajyhu camo Ha, sactymuuke. IIpema meMy, TpagMIMOHATHO
pasIuKoBame 3aCTyIHMKa off ToMohHMKa (Koju HMje HM cayroBapad, Hu Tpehm, Hu
3aCTYIIHNMK) Ba)KHa je Y KOHTEKCTYy yTBpDuBama fja 1 je mocrojano opnamheme fa ce
ozpehenn mpaBHM Mocao mpeaysMe. A, OBO Pa3MKOBame HIUje BaXKHO Y KOHTEKCTY
penyrosopHe ofrosopaoctu. Paul Piotet, Culpa in contrahendo et responsabilité précon-
tractuelle en droit privé suisse, Berne 1963, 66 ¢ 189, 80 u ¢u 231.

83  Pur (Rieg) mpeunsupa na ce tpehum He cMarpa Vermittler, Tj. aTeHTH KOju IIpUIIpeMajy
aKTe, oK ce Makler cmaTpa Tpehum, jep oH 3acTyma mHTepece obe cTpaHe. Bug. A.
Rieg, 164-165. Buz. B. Schmidlin, 256; P. Malaurie, L. Ayneés, 234. ®abp-Maman HaBOAM
TIpyMep fa ce YTOBOP MOKe HOHMIITUTY aKO JIaXK ITOTHYe Off aTeHTa 3a HeKpeTHMHe KOjI
je sactymao npopasua. M. Fabre-Magnan, 322. Bup. C. Iluroj, 204, roe ce HaBofy #a
ce ,He cMarpajy Tpehum nmuuuMa docpegruyy. 3a BUX OAroBapa CTpaHa Koja ce Hwuma
CTLyJcu, YICTO Kao 1 3a CBOje MOCTYIIKe.

84 Ilpema uyn. II. - 7:208 DCFR, ucre nocneguiie Kao u IpeBapa of CTpaHe cayroBapada
HacTymuhe M OHJa Kaja HpeBapa IOTMYe Off JIMI[A ,3a 4YMje pajikbe je cayroBapad
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IIpakTuHa ImpuMeHa M3/IOKEHMX M[eja O MpOIIMpery Kpyra auia
KOja ce He cMarpajy Tpehum, y foMeHy ofjpefaMa o ImpeBapy, II0ce6HO [0-
Jasy [0 M3paXkaja y CIydajeBMMa KYIIOBMHE CTBapy Koja ce (pMHaHCupa
KpeuTupamem o crpare Tpehnx mama.b® Yrosop o mpomaju u yrosop o
KpeuTy jecy fBa OfjBOjeHa YTOBOpa; MAaKO je ITIAaBHM MOTUB 3a 3aK/byderbe
OBOT Apyror 6mia KynoBuHa oapeheHe cTBapu, npeBapa off cTpaHe IpOAaB-
I1a ¥ eBeHTYa/THO IIOHMIITEHE YTOBOPa O KYIOIIPOfiaju He 61 MOI/N, IO Ipa-
BUJTY, Ja YTUYY Ha IIYHOBaYKHOCT YTOBOPA O KPEAUTY.

MebhyTnm, HauMH Ha KOju Ce IIOHEKaJ 3aK/bydyjy OBM YrOBOPU
IPEACTaB/bajI0 je IOBOJ Jja Ce MPEUCINUTA ONPABJAHOCT IHUXOBOT CTPO-
TOr ofiBajama. decT je clydaj la ce YTOBOp O IpPOJAju M YTOBOP O KPEIUTY
3aK/by4yjy TaKO LITO Ce IPEroBOpPY BOJe MpeTeXHO mmm camo naMeby mpo-
maBua u Kynna. [Ipogasar ce, jakie, 4eCTO Hanmasyu y JBOCTPYKOj yIO3M: Ca
jemHe CTpaHe, Kao cayroBapad U3 yroBopa O KyIIOIPOJaji, a ca gpyre cTpa-
He, Kao JIMIe Koje, y capaimy ca ofpeheHOM KpeguTHOM MHCTUTYLUjOM,
IpejyIake KyIIy 3aK/bydeme YyroBopa O KpeinuTy, Mako (opManHO HeMa
opynamheme fa uctyna y meHo uMe. Kymai yecto Huje HU CBeCTaH ja yro-
Bapa ca pasmmautuM cy6jexktuma.’’ Amm, u kama jecte, Kymai mpen co6oM
MMa CaMo jegHOr cybjekTa 1 ca ’bUM obaB/ba CBY KoMyHuKanujy. HesaBupu-
Ha IO3NIMja y KOjOj ce >KpTBa IIpeBape ycef, TOora YecTo Hajasujia, yTu-
IlajIa je Ha TO Jia CYZOBM Y3VMMajy y 003up ynpaBo (IIpeBapHO) HOHAIIambe
TOr cybjekTa Koje, Mako morude off Tpeher, mMa yTuiaja 1 Ha IYHOBaXHOCT
yTOBOpa O KPEJUTY.

YuHu ce Ja 0BO HUje TELIKO pasyMeTU OHMA KaJa je mpojaBal KyImy
npy»Xao HeTayHe MHpopManuje i npehyTao oHe Koje HellocpegHo yTUUY
Ha JOHOIIICI€ OJI/TYKE O 3aK/byUewy Yi080pa o 1<peguu7y.88 IloBepuBLN mpo-

OATOBOpaH MM KOje je y3 cayroBapadeB IIPUCTaHAK YK/by4eH Y 3aK/byuele yroBopa'.
Y KoMeHTapy OBOT 4laHa HaBOAM Ce€ Ja Ce TO HAPOYMTO OJHOCKM Ha 3aCTYNHUKE U
cayropapadeBe 3aIlocjIeHe, aIi ce HaI/lalllaBa fia ce TO MOXKe OFHOCUTM U Ha CBa OCTasa
JIMIA KOja Cy y3 cayroBapaueB IPJCTaHAK YYECTBOBAJIA Y IPOLleCy 3aK/byuera yroBopa.
Buue y C. von Bar, E. Clive, 515. ITopex Tora, mpema i II. - 1:105 DCFR, ako je
ozmpeheno nmuie y3 mpucraHak cayroBapaya y4eCTBOBAIO y 3aK/bydely YTOBOpa, OHJAA
ce, u3Mebhy ocrasor, cayropapady ¥Ma UMITyTUPATH 1 HETOBO HAMEPHO IIOCTYIIAkbe.

85  YmecTo yroBopa o KyIOIPOAaji, MOXe OUTI pedn 0 OMI0 KOM JPYrOM yroBOPY KOjUM
ce npubasmba onpelheHa cTBap WM yClIyra; a yMecTo yroBopa O KpeauTy, MoXKke OuTn
peun 0 6110 KOM IPYyroM YyroBOPY KOjy MMa YICTY CBPXY, HIIP. YTOBOP O JM3UHIY.

86 H. Kotz, A. Flessner, 206.

87  B. Schmidlin, 256.

88 Bup. npumepa pagm ®KC op 23. jamyapa 2001, 6p. 98-21714. IIpunukoM KyIoBMHe
MaTepujajia, Kymal, je, Ha IpeIor IPOJaBLa, HAjIpe, 3aK/by4uo YTrOBOP O JIM3MHIY
ca jeJIHI/IM ApYWTBOM, a IIOTOM M JPYTY, Ca JPYrMM JAPYLITBOM, 3a JMICTY CTBap, y3
6orbe ycroBe, jep Ta je TMpofaBal] MOTPEIIHO YBEPUO fla Ce APYTMM YTOBOPOM BpIIN
peduHaHCUpame, Te [ja IPBU YroBop TUMe Ipectaje. Mebhytum, oba ppymrsa cy
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TaBIy TaKO Ba)KHY Y/IOTY Yy IPerOBOpPMMa O 3aK/byuelby YTOBOpa O KpefuTy,
KpeuTHA MHCTUTYIMja MOpa 06e30eIuTy Jja IpofaBaly MoKaKe OHaj CTeleH
npodecroHanHe MaXmbe KOjU ce OYeKyje 1 Off e caMe. Y CYyIPOTHOM, TepeT
IbETOBMUX TPElIaKa, 1A ¥ IPEeBapHUX pajilbyl MOpPa Jla CHOCU KPElMTHA yCTa-

HOBa,.89

A7u, CynoBM ce y YHOpeJHOM IpaBy HUCY 3anpxamu Ha Tome. OHu
Cy HOHUIITEhE YTOBOPa O KPEANTY [NO3BO/bABA/IM M OHJA Kaja ce IpeBap-
HO IIOCTYHame NMPOfIaBlja OJHOCU/IO Ha HEKY OKOJIHOCT KOja je pelleBaHTHa
3a JOHOLIEE OIJIYKE O 3aK/bY4ewY yiosopa o0 Kyiioipogaju, a He yroBopa o
KpenuTy. [Ipyrum pednma, IpojiaBal] je 3alpaBo IPeBapoM KyIilla HaMaMIO
Ha 3aK/by4erbe YTOBOPa O KYIIOIIPOJaj!, a TO je TeK IIOCPENHO YTULAIO Ja Ky-
Ta1| 3aK/by4y U yroBop KojuM he TakBy Kymosuny ma dumancupa.” V opom
CITydajy, peBapa He caMo Ja moTtwde off Tpeher, Hero ce u Tnye YnMbEHNIIA
KOje Cy pe/lleBaHTHE 3a 3aK/by4€rbe HEKOT IPYIOl, a He HEMOCPENHO yTOBOpa
4yje ce IOHMUIITEE saxtesa.’!

IITa je 0CHOB MOHMIITERA YTOBOPA O KPEAUTY Y OBOM JPYTOM CIIy4ajy?

Y Teopuju ce oBakas ,,JOMUHO-edeKaT — HOHUIITEHE ,,[JTABHOT yTO-
BOpa KOje BOAM IOHMIITEHY YyroBopa O KpeIUTy — OIpaBiaBa IOCeOHOM
Be30M Koja IocToju m3Mehy ayTopa mpesape (cayroBapaya us ,IJTABHOT
yroBopa) U KpefuTHe MHCTUTynMje.”” CBOjUM IIpeBapHNMM pajbaMa, cayro-

3axTeBa/a UCIIATY paTe, Te je KyIall 3aXTeBao [OHNIITEE LPYTOr YTOBOPa O MM3UHTY
36or IpeBape Koja je MOTHMI[aNa Off MpofaBua. Vako je mpesapa morurana o tpeher,
KOj/ HUje 6MO 3aCTYIHMK JMSVMHI [[PYLITBA, CYJ je CMaTpao fid je ped O ,IPUBUFHOM
3acTynHUWITBY (mandat apparent), jep je mpopaBar, 6MO jefVHM CarOBOPHMK KYIIY,
[IPe3eHTOBA0 MYy CBa JOKYMEHTa HEOIXOJHA 3a 3aK/bydele YroBOpa U ILeHOBHUKe
NIMSMHTA YCTaHOB/bEHMX Off CTpaHe APYTOr PYIUTBA, Te je KyIall OIPaBAaHO BepOBao fa
je IpomaBar] IIOCTYIA0 Y CBOjCTBY 3aCTYIHMKA APyror ApyiuTsa. [Ipema cxBaramuma y
TeOopMju, faBajal] IM3UHIA je TOIPUHEO TOM JNaKHOM yTucky. Bup. D. Poracchia, 207-
33.

89  B. Schmidlin, 256.

90 Jomr 1956. roguHe je Hemauku CaBesHu cyp (Bundesgerichtshof) mpecynmo na y TakBoM
CITyYajy KIMjeHT MOXKe Jla 3aXTeBa IIOHNIITe e yTOBOPa 0 KPeUTY MaKO je IPOJaBaIl Taj
KOjU I'a je IpeBapoM HaBeo Ha 3aK/bydere yroBopa o npogpaju. H. Kotz, A. Flessner, 206.

91 Bug. opnyky ®KC op 24. maja 1994. ropune, 6p. 92-14344: xyman je, Ha Hpeasor
IIPOfiaBlia, OMIyYMO Ja KYNOBMHY MaTepujala (MHAHCMpa 3aK/bydermeM YroBopa o
(bUHAHCHCKOM MUSMHIY ca JAPYIITBOM Koje My je Ipopjasal mpemopyumo. Hemyro
3aTUM, KYIIaIl je yBUJIeO fla IOCTAaB/beH! MaTepyjajl HeMa OHe KapaKTePUCTUKe Koje Cy
IIOMeHYTe y pekIaMHOM Matepujany. Kymar je mpectao ga mraha nmususr pate, a Kao
IIPUTOBOP Ha 3aXTeB, MCTAKAO je [ja je 6uo XpTBa mpeBape. Vako mpopasar Huje 6110
3aCTYNHMK JIM3VMHT-IPYILITBA, CYJ je CMaTpao fia Ipojasal Huje 6uno koje Tpehe nuue,
Beh nuiie koje ux je OBeNO y Bedy, y CKIAAy ca capajboM Koja octoju usMely kpenutHe
MHCTUTYILMje ¥ IPOJABIIA, Te Ce HeroBO IPEBAPHO MOCTYyIake MOXKe CYIPOTCTABUTH 1
mmauHr-ppywtsy. Bup. P. Chauvel, 35. Cmnano n y ognyuu ®KC op 13. jyxa 1995, 6p.
93-17409.

92  B. Schmidlin, 256.
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Bapad U3 ,,[JIaBHOI' yrOBOpa je HaBeO APYTy CTPAaHy He CaMO Ha 3aK/byderbe
TOT, Beh U ¢ IUMe [T0BE3aHOI YyrOBOpa O KPENUTY; 3aK/byderbe ,,I/IaBHOT
yroBopa IpefCTaB/balio je OCHOBHM MOTHUB 3a 3aK/bydere yroBopa O Kpenu-
Ty. ¥ TOM cMuciy, capanma u3Mehy npozasia u KpefuTHe MHCTUTYLMje, Ha
OCHOBY Koje IIpofaBalj IIpefijlaXke KYIIy KOHKpeTaH HaulMH Ha KOji MOXXe Ja
¢duHaHCHpa CBOjy KymoBuHY, oMoryhaBa ia IjIofoBe IPORABYEBOT IIpeBap-
HOT [IOCTyTamka MOCPefHO yOrpa U KpeAuTHA YCTAHOBA.

Amu ma nm ce OBaj apryMeHT MOXKe CMaTpaTy JOBO/BHMM fa Ou ce
KPeJUTHO] YCTAHOBY MOITIa CYIPOTCTaBUTH IIpeBapa Of CTpaHe IPOAABILA,
YaK M OHJa Kajla ce caMOj KPeVUTHO] yCTaHOBM He MOXKe 3aMEpPUTH Ja je 3a
IpeBapy 3Ha/Ia WIN MOpaja 3HATU?

OBaj mpo6/eM HeCyMIBMBO OTBapa Apyra BaKHa IPETXOHA IIMTamba:
yTBphuBama 1ojMa IOBe3aHUX YroBOpa, Te Aa /M U IOJ KOjUM YCIOBMMA
TaKBa IIOBE3aHOCT IOApasyMeBa Jja IpecTaHak ;e,t[HOI‘ HY>KHO BOJM IIpe-
CTaHKY JPYTMX Ca HiMe ToBe3aHuM yroBopuma.” To, MehyTum, y sHauajHOj
MepU IpeBasuiIasy OKBUPe OBOT pajia.

Ha oBoM MecTy Bpeqyt IIOMEHYTI MaKap TO fia je IOTpeba pelraBarma
OBAaKBUX U CIMYHMX IIpo6JieMa yTHIa/a fja Ce y IOTPOIIAYKO 3aKOHOZABCTBO
eBpOIICKUX 3eMa/ba MMIUIEMEHTHPAjy HOpMe Kojuma ce uspmunrto ypebyje
MoryhHOCT Jja mpecTaHax ,,[JTaBHOT'“ yTOBOpa JOBOAM [0 IPeCTaHKa 1 Ca HBIM
ToBe3aHoT yrosopa o kpenuty.’! Kama je peu o mamem mpasy, MoryhHoCT
IIpecTaHKa II0BE3aHOT YCIIe], IIpecTaHKa [TTaBHOT YTOBOpa jeé 3HadajHO Orpa-
HUYeHa U CBOJM ce, IpeMa 3aKOHYy O 3aIUTUTH IOTpoIlaya ¥ 3aKOHY O 3a-
IITUTY KOPYCHMKA GMHAHCY]CKVX YCTyTa, CaMO Ha jeflaH CIy4aj: Kajia ce 1o-
TpOIIaY KOPYUCTH CBOjUM TIPaBOM Ha OfyCTaHAK off (rmaBHor) yroopa.”> Y
OBJIM 3aKOHJMa Ce He IIOMIUIbY JIejCTBa pacK/fa My IOHUIITEha IJTaBHOT Ha
ToBesaHy yrosop. Vako npema neduHUIMN® TIOBE3aHN YTOBOP O KPENUTY

93 O ,Besu HepmerpusocTu (lien d’indivisibilité) nsmeby yrosopa, ycnen koje mpecTaHax
jemHOr TOBOMM IO MpecTaHKa cBUX, Buile y D. Poracchia, 207-35. Bup. u ognyke ®KC:
ox 17. HoBeMOpa 1998. ropuHe, 6p. 96-17363; op 15. pebpyapa 2000, 6p. 97-19793; ox
14. /:[eueM6pa 1977, 75-12206; ox 11. maja 1999, 6p. 96-21592.

94  Bug. npumepa paau, dpannycku 3akon o norpomaunma — O3IT n3 2014. rogune (Code
de la consommation), €i. L312-55. Buz. eHrnecku 3akOH O HOTPOIIAYKOM KPEUTY U3
1974. ropuue (Consumer Credit Act), 41. 56, IpeMa KOMe ce cMarpa Aa Cy IpPeroBopu
BobeHU off cTpaHe 3aciliyiiHuka TOBepUOLIA U3 YTOBOPA O KPeAMUTY U OHAA Kafa je Te
nperoBope BOAMO CHabfeBay (supplier) Ipy 3aK/bydermy YyroBopa O KyHOIMpPOJaju Koja
ce ¢uHaHCMpa Ha oBaj HaumH. Bum. m BI'B, §358-360; Bup. m wi 15 Jupextuse o
MOTPOIIAYKNM Kpenntuma 2008/48/.

95  Bug. 3akoH o 3amrtuTy norpornayva, Crymbenu inachux PC, 6p. 62/2014 u 6/2016, 4. 36;
3aKoH 0 3amTuTV KopucHuka ¢unaHcujckux yenyra — 33KDY, Cnyxbenu inacnux PC,
6p. 36/2011 n 139/2014, un. 40.

96 IIpema 33KDY, ym. 2 ct. 1 T. 19, IOBE3aHM YTOBOP O KPEAUTY je YrOBOP KOju CITY>KM
JCK/BYYMBO 3a pUHAHCKpambe HabaBKe ofpeheHe pobe M ycmyre 1 Koju ca yroBOPOM O
IIPOfiajy Te pobe WM YCITyTe YMHY eKOHOMCKY IIe/IMHY; eKOHOMCKA LieliHa IOCTOj! aKo
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IpefCTaB/ba eKOHOMCKY LIe/IMHY Ca YTOBOPOM O IIPOfiaju pobe miy yciyre,
TEIIKO 1a OV ce CaMO Ha OCHOBY e MOIJIO 3aK/by4YNTH Jja IPEeCTaHaK ITABHOT
JIOBOZM [IO ay TOMATCKOT IIPECTaHKaA Ca HhJMe [T0BE3aHOT YyTOBOPA O KPEJUTY.
[la He Oyne 3abyHe, TakBa IOCIeANIA He OU HI Tpebasio 1a MOCTOjU y CBAKOM
CTydajy, amy morpeba samrtuTe morpoirada Hamehe ma o tora mobe onpma
KaJia je 3a pacKuj WiV MOHUIITele IIABHOT YTOBOPA MCK/bY4MBO OATOBOPaH
eros cayrosapad.’’

8) Ilpesapa koja tiotiuue og tiocnosohe 6e3 Hanoia u obehasaoya
pagree wipehel y gpanuyckom tipasy

KonauHo, y ¢paHITycKOM IIpaBy, HajHOBUjUM M3MeHaMa, npenBubena
Cy jom mBa M3ys3eTKa Of IpaBWIa Aa IpeBapa of cTpaHe Tpeher He yTu-
Ye Ha MyHOBAKHOCT yrosopa.”® Peu mocmosobu 6es mamora (gérant daffa-
ires)®® u obehasaory pammwe Tpeher (porte-fort du contractant),'” unja je
MMIUIeMEeHTalMja Oula pesynTar Ipakce YCTaHOB/beHe Off CTpaHe (paHIfy-
CKMX CyJIOBa.

Y opHOCy Ha OBe JBe KaTeropmje ML, MOjefVHM ayTOPU C IPaBOM
VICTMYY Ja je OIpaBJiame 3a BIXOBO M3ysMMame M3 Kareropuje ,Tpehmx”
mHoro Texe Hahn.'%! Hamme, oBakBo pemerse moppasymesa fia he cayrosa-
pad MOpaTK Aa TPIV IIOHMIITEHE YTOBOPA M OHJA Kafia HIje MAao HUKAKBY

JaBajal, KpefyuTa KOPUCTH YCIyre IpPOJaBIia PafiM 3aK/bydMBama yroBopa O KpemuTy
Wi je poba, OGHOCHO YCIyra Koja je IpefMeT HabaBKe M3PMUUTO HaBeleHA Y TOM
yTOBODY.

97 Ilpumepa papyu, mpema i L312-55 ®3II, cyackm packup mau IOHUIUTERE TTABHOT
yroBopa JOBOAM /IO ayTOMATCKOI IIPeCTaHKa YTOBOpa O KpPefuTy KOjyu je ca UM
nosesaH. lllTaBuire, mpeMa MCTOM 4IaHY, Y CIy4ajy CIiopa y Be3) ca M3BpIIeHeM I71aB-
HOT YyTOBOPA, CYJ MOXKe, JOK Tpaje TaKaB CIIOP, HAJIOKWUTH OfjlaTare N3BPIIemha yTOBOpa
0 KpefiuTy.

98 OpaHIycKu 3aKOHOflaBal] Ce ONpEJeNO Ma, YMECTO OIIUTEr KPUTepujyMa, Kpempa
JUCTY cy6jexaTta 4mje IMpeBapHO IOCTYyIame JMMa YTUIIAja Ha 3aK/bydeHU yrosop (Wi
1138 ®T'3). TakBo pelerbe je Beh HaMIIIO Ha KPUTHKY, Y3 aPIYMEHT Jja Ce MOXKE jaBUTU
peanHa moTpeba fja ce OBa JMCTAa IpolMpu. VI3 Tux pasjora je IOjefVIHM ayTOpK
cMarpajy oTBopeHoM, mnyctpatuBHOM. Bup. O. Deshayes, T. Genicon, Y. Laithier, 207;
G. Chantepie, M. Latina, 264-265.

99  Bup. omnyky Ilpsor rpahanckor ogemema ®KC ox 7. jyma 1960. roguse.

100 Bup. omnyky ®KC ox 27. debpyapa 1996, 6p. 94-11241, y uyBenom Vilgrain cmydajy.
Hanme, gupextop mpyumTsa je, y csoje ume, anu u obehasajyhm papgmy rpehnx, xymnmo
Be/mMKM Opoj akiyja 1Mo 3HATHO HIDKOj IieHM off peanHe. IIpopasal je, cXBaTMBIIN Ja
je IpeBapeH, 3aXTeBao IOHNIITEHE YLOBOpa 360r 37I0HaMepHOr NpehyTKuBama mpase
BPENHOCTY aKlMja ¥ HaKHamy TuMe mpuuuibeHe wmrere. O crydajy Bupm u y Didier
Martin, ,,Du dol par omission dans une vente d’actions®, Droit des contrats, Les petites
affiches, 17 fevrier 1997, no. 21-7; P. Chauvel, 35; B. Mercadal, 106; O. Deshayes, T.
Genicon, Y. Laithier, 206 ¢n. 287.

101 O. Deshayes, T. Genicon, Y. Laithier, 207.
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CBECT 0 TOMe Ja je ofipeheHn mocao mpepyser y BMXOBO MMe, a KAMOIM Ha
KaKaB je HauuH npepyser. Ilonnmreme he, crora, 6utu Moryhe u oHja kaga
ce cayroBapayy HUIITA He MOKe ITPUTOBOPUTH: HU TIOrpenraH n3bop Tpeher,
HM TIOTPELIHO JjaTe MHCTPYKIVje, HU IITO je IpemycTuo wim omoryhmo
tTpeheM ma ydecTByje y mperoopuma 3a 3ak/bydeme yrOBOpa, jep OH Huje
HM 61O CBeCTaH Jja ce TU IPeroBOPM BOJie. JeAHO OIpaBfalbe 3a OBAKBO
pelliere YMHY Ce fia je y TOMe LITO CayroBapad, OJOOPUBIIN 110CA0, OFHO-
CHO, IPUCTABILN JIa U3BPIIN Pafiby Kojy je Tpehn o6ehao, cTudye kopucTy of
»Melrama“ ,rpeher” muua. - Hberoso mpaso fia 3axTeBa U3BpIleibe yTOBOpa
" TYIMe U3 Ihera CTeKHe KOPUCTH, 3aCHNBA Ce Ha MHTepBeHUuju Tpeher nmumia.
Crora, ¢paHI[ycKM 3aKOHOZABAIl je OYMITIEHHO CMATPao MpPAaBUYHNUM fla Ha
BbEMY JIEKM M PUSMK KOjé TaKBa MHTEPBEHILMja HOCK, T€ Y KOHKYPEHIUju
MHTEepeca )XPTBe IIpeBape U CaBeCHOT CayroBapaya, IpeBary HeCyMmbIBO JJa0
IpBUMA.

V OaroBopHOCT 3a HITETY KOja je MpeBapoM NpUYNmbeHa

Anu, jenHa je cTBap HO3BOIMTH Ja IIpeBapa Off cTpaHe oapehenHmx
JMIa MMa YTUIIAja Ha IyHOBAXKHOCT YTOBOPA, a CACBMM je IPYTO OTBOPUTU
NUTale OATOBOPHOCTM 3a LITETY KOja je MpeBapoM IpuuMmeHa. Moxe mn
cayroBapad OMTH CONMMAPHO OfTOBOPAH 3a IUTETY KOjy je HEeKO Off IOMeHY-
TUX JIMIIA TPUYMHNIIO, YaK U OHJA Kaja 3a IIpeBapy HUje 3Ha0 HUTU MOpao
3HATU?

W ayTopu xoju ImpuxBaTajy fia IpeBapa Off CTPaHe 3aCTYNHUKA YBEK
uMa yTHIaja Ha TYHOBa)XXHOCT YrOBOPA, YaK M KaJja cayroBapady 3a by Huje
HJY MOpao 3HaTHU, pasfiBajajy oBe [Be mocnenuue. Tako, HaBogu ce, MaKO
MOpa Jja TPy IOC/IeANIe TIOHUIITEba YyTOBOPa YC/e peBape Koja IoTude
OJ] IETOBOT 3aCTYIIHNMKA, 3aCTYIIaHM HMj€ OJTOBOPAH 3a IITETY KOjy je 3a-
CTYIIHMK TUMe IPUYIMHIO, OCUM aKO j€ 3a By U caM KpPUB.

ToroBo camo 1o ce6u, Hamehe ce muTame: T IpefCTaB/ba ONPABIAbE
Ila ce ITpeBapa Of CTpaHe 3acCTyIHMKA MMIIyTHMpa 3acTyIaHOM, Kao fa jy
je cAM Y4YMHMO, Kajia je ped 0 MOTYNHOCTU IOHMIITEHhA YrOBOpPa, amy He U
OHJIa KaJja Ce IIOCTABY IUTame HeroBe OfTOBOPHOCTH 3a MITETY IPUINIbEHY
JKpTBU TIIpeBape?

102 TaxBo objauImerbe je CyA Hao Y HOMEHYTO] OfIyIm off 7. jyna 1960. ropmxe.

103 IIpema IlaBmoBuhy, Mako ce yroBop Moxe IOHUINTUTH, ,HaKHafa IiTeTe Tpaxuhe
Ce yBeK CcaMo Off IPENCTaBHUKA, Tj. Of TYTOpa, My>Xa WK Of IyHOMONHNKa, a He Of
3aCTYIAHUX, OCUM aKO ¥ OHM HUCY y4ecTBOBaM y mpesapu.” Bug. B. I[Tasmosuh, 213; P.
Bonassies, 184-185 u ¢H. 203. OpaHIycKy CYZOBK Cy MICTOT CTaBa — OfFOBOPHOCT MOXe
6utn camo cy6jextneHa. Bun. omnyky ®KC ox 29. ampuma 1998. roguse, 6p. 96-17540;
ox 13. oktobpa 1999. rogune, 6p. 97-16160; of 23. maja 1977. roguse, 6p. 76-10716; o
23 cenrteMbpa 2014. roguHe, 6p. 12-19541.
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ITpema mBajuapckom nucny Inotey (Piotet), y JOMEHY IIpefyroBOpHe
OfITOBOPHOCTHM, OBAKBO IIOJiBajambe jeé HEOCHOBaHO. [IoimoXXHOCT caHKIMju
NOHNIITEHhA YTOBOPA M OfITOBOPHOCT 3a IITETY 3aBMCE Off OCTBAapema NC-
THUX yCIIOBA, »jep Cy OHe CaMo /IBAa Pa3IM4uNTa HadMHA CAaHKI[MOHMCAmba VC-
Tor monamama.“'% Y cxmamy ca Tum, xama je aytop mpesape momohHMK
(auxiliaire)'® cayropapaua, moJ KojuM Ce TOJpasyMeBa U 3acCTYIIHUK, He
CaMo ILITO ce YyTOBOP MO)Ke IIOHMINTUTY, Beh ce off cayroBapaya Moke 3axTe-
BaT! ¥ HaKHaJa IITeTe KOja je IpeBapoM mpiunibena.'’® OnrosoprocT cay-
roBapa4a [Inore cmaTpa oprosopHouhy sui generis,107 y OHOCY Ha Kojy 61
Tpe6ano NpUMEeHNTY IPaByUIa O OATOBOPHOCTY CayroBapaya 3a IITeTy Koja
je HacTasa 360r TOra IITO je MuIie KOjUM Ce CTy>KI/IA HeTauHO IIPEHENI0 HheHy
Boby.'%® YV TOM cMumCTTy, yonoB cayrosapaueBe OTOBOPHOCTM HUje heroBa
kpuBnia, Beh kpusnia mwerosor momohnuka.!” Tlosepasajyhu sacTymumky
(mm1 ppyrom momohHuky) Moh fja mpeHece HeroBy BO/bY, CayroBapad caM
CTBapa PU3MK Jla Ce TO TOBepere U3UTPa; Ha HheMY je, CTOTa, fa MoC/eaulle
ocTBapema Tor pusuka u cHocu. Cutyanuja je, max, cCaCBUM fipyraduja oHpia
kaja Tpehu cBojeBOBHO ,,y3yprupa“ ynory nomohHmKa Kojy My cayropapad
HIje caM IIOBEPUO — y TOM C/Iy4ajy OATOBOPHOCTH cayroBapada HEMa, jep My
ce He MOXKe IIpebalNTH fla je CTBOPMO PU3MK J]a CE IEerOBO ITOBEPErhe N3UTPa
y IIpeHOlIehY berobe BoJbe.

Mapa ce IInoTeoBe mpaeje ymMHe pa3syM/bUBUM, jep PU3MK ILITETHUX
pagmu Tpehux mmia mpeBabyjy Ha OHOT KO je TaKaB PU3UK CTBOPMO,
00jeKTMBHOj OTOBOPHOCTH cayroBapada Oy y HallleM IIpaBy OMJIO jaKo Tell-
Ko Hahy aJleKBaTHY 3aKOHCKYU OCHOB Y CBAaKOM CIIy4ajy.

104 ,la nullité et les dommages-intéréts sont subordonnés aux mémes conditions en ce qui
concerne ces fautes précontractuelles; car ils ne sont que deux faces différentes de la sanction
d’un méme comportement.“ Bup. P. Piotet, 66.

105 Bup. P. Piotet, 66 ¢u 189, 80 u ¢pu 231.
106 P. Piotet, 66-67.

107 TIInore McTude fia, y ZOMEHy IpefyroBOPHE OffTOBOPHOCTH 3a IITETY IIOMONHMKa, HeMa
MecTa HU IpMMeHN ofipefiaba O JIeMMKTHO] OATOBOPHOCTH IIOC/IOfaBala 3a WITETY KOjy
IIpUYMHE 3aIOCIeHN U OCTa/IM IIOMONHMIIN IpM U3BPLIaBalby CBOjUX PaffHUX 3aflaTaka,
HUTK Ofipefaba O YrOBOPHO] OTOBOPHOCTM cayroBapaya KOji IIOBEpM M3BpIIaBambe
cBOje 0baBese MOMONHMKY. Y TOM CMICITY, CayroBapad ce He MOXe OCTOOOJUTH Ofro-
BOPHOCTH Ha MCTM Ha4MH — foKa3yjyhu ma Huje kpus. Kao mpyumep HaBofm caydaj Kaza
nomohHuk HamepHO npehyTn apyroj crpanu oppeheHe unmennie, unja casHamwa HeMa
CAM cayroBapay — y OBOM XMIIOTETUMYKOM IIPUMEpY, 3aCTYIIAHN MOXKe OMTV OTOBOpaH
360r mpeBape hyramem of cTpaHe 3acTynHuKa (1 octanux nomohHmka), nako cam He
nocepyje Te nHpopmanuje. P. Piotet, 66-71.

108 Peu je o onpen6m wi. 27 130 kojom ce npexsuba aHanmorHa npuMeHa npasuia o 3abmynn
U OHJIa KaJia je BOJba jefHOT cayroBapada HeTauHoO IpeHeTa Off CTpaHe Kypupa (messager)
JUTU HEKOT IPYTOT MocpenHuka (intermédiaire).

109 P. Piotet, 75.
110 P. Piotet, 78.
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IIpemyrosBopHa ofrOBOPHOCT cayroBapaya 3a JIeIMKTHE pajitbe 3aCTyII-
HYKA WIN JPYTUX JIMIA KOjUM Ce Cy>KWU/Ia IPU 3aK/bydelby yroBopa, 3aKo-
HoM HIje noce6HO ypehena. Onpenda wi. 64 300 acumunyje 3abmyny muuna
IPEeKO KOjer je cayroBapad M3jaBMO BO/bY ca 3a0Iy/iOM cayroBapada, ajn je
AUCKYTaOWIHO Ja /u OU ce U3 TOra MOIJIO 3aK/by4YUTH Jia je CBaKy, I1a 11 Ha-
MepaH HeTayHM IPEHOC cayroBapayeBe BO/be JJOBO/bAH Jla Ce Ha Ihera CBaim
TepeT IITeTe Koja je TMMe NpuunibeHa. Hama Huje mosHara HUjegHa CyACKa
OfIIyKa y K0joj ce TakBa MoryhHocT pasmarpana, Te 6uaa npuxsaheHa mim
opbadeHa, a y TeOpUju O TOMe He IIOCTOjM carIacHOCT. Vma mmcana Koju ce
NpUK/Iamajy [InoTeoBoM repuuity, cMaTpajyhu a ofroBopHOCT cayrosapa-
Ya [I0CTOjM M Kaja je Tpehy HaMepHO IOrPelIHO IIPEHeO HEroBY BOJBbY; I10-
cebHO, Kajia je Taj Tpehnm sactynmumk. ~ CTaB ce IOTKpeIUbYje apryMEHTOM
I ¥ caM 3aKOH IT03Haje OATOBOPHOCT 3aCTYIIAHOT 32 IITeTHE Pajibe 3aCTyII-
HJIKA — OH je CONMMIAPHO OATOBOPAH 3a IITETY KOjy je 3aCTYIHUK IIPOy3POKO-
BAO JIPYTOj CTpaHM IpeKopadermeM IPaHNIIA CBOjUX OB/lalhema, OHA Kaja
npekopademe He ono6pu.!'? JIpyru, mak, cMatpajy fa, Mako y TOM Clydajy
Mo)ke fohu 7o MOHMIITema yroBOpa, ,OABOjEHO je NMUTalbe HaKHaJe IITeTe
TIPOy3pOKOBaHe Off CTPaHe TMIIa Koje je mpeHocuo nsjasy™ !>

Ca gpyre cTpaHe, ONIITUM IIpaBUIMMa O OATOBOPHOCTM 3a MLITETY,
OZITOBOPHOCT 3a [IPYror je Io mpaBuay ypeheHa mo cy6GjekTuBHOM, a He
objextusHoM TpuHImmy. !4 O6jexTuBHa oroBOpHOCT cayrosapaya 61 cBa-
KaKo MOITIa la Ceé YCTaHOBM OHJIa KaJja Cy cayroBapad 1 ayTop IpeBape y
OfIHOCY TIOCTIOfJaBlia 1 3aIlOC/IEHOT MM KaJia je ayTop IpeBape OpraH IpaB-
HOT JINIIA, jep Ce Y TOM C/Iy4ajy IpUMemYjy IIoce6Ha IpaBuia O OArOBOPHO-
CTM TIOCTIOflaBalla ¥ ITPaBHMX JIMIIA 32 IITETY KOjy 3aIl0CTIeHN, OffHOCHO Opra-
HM TIpOy3poKyjy Tpehum muumma, o6apmpajyhu cBoj pax wim spiehn coje
bynkumje.”” Ay, Kajjla ce OATOBOPHOCT CayroBapaya He MOYKe IOJIBECTH

111 Tako, Llnroj HaBopM f1a ,OArOBapa 3aCTYIAHN ONHOCHO HA/TOTOJAaBall OH/A Kafid Ce KO-
pUCTU [APYTMM JIMIIEM 3a IPEHOC M3jaBe BOJbe, IIa ¥ Be3M ca TUM IIPEHOCOM HacTaHe
mrera Tpehem muuy* Bup. C. Lnroj, 203. Topenu, komeHTapuinyhu ucry onpenby 4.
283 3axkoHa 0 006Be3HMM OZHOCUMA, HABOAU [ia M3jaBe 3aCTYIHMKA ,00Be3yjy U3PaBHO
3aCTYIIAHOT', jep OHM ,He IIpeHoce ,Tyha“ ountoBama® Bug. V. Gorenc, 436.

112 Tlopen Tora, Ha APYTOM MeCTY, UCTM ayTOp HaBOAY Aa 61 ,,0M/I0 LIENUCXOFHO aKo 61 ce
IIPUXBATWIO HAYETIO fia 3aCTyIAaHM OArOBapa 3a IITETY KOjy je 3aCTYNHMK HIPUYNHIO
Y BpIIeHY 3aCTYNHUYKMUX JY>KHOCTH', ,lIa MAaKap Ta IITeTa He HAcTaja 300T IoBpese
yrosopa, Beh 360r HeloC/IOBHe LITETHe pafbe’, M03MBajyhu ce Ha TO fa Hallle IIPaBoO
»yTBPDyje OIrOBOPHOCT rocnopapa 3a IIOCTYIIKe CONCTBEHMX JbyAM, OWIO Jia OHM
VICTYINAjy Kao pafHMIM OVIO [la HACTYINAjy Kao MaHAaTapyu. AyTop He IOMNIbe KaKBa
6 6ua npupopa oakse oarosoproctu. C. Iluroj, 479-480.

113 Bup. C. Ileposuh, Komenitiap 300, 263.

114 Bwuure o Tome y Mapuja Kapauuknh Mupuh, O6jexitiusna ogiosopHocii 3a witiieiity, beo-
rpap, 2013, 218 u pame.

115 Bug. 300, yn. 170-172.
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07l HEKy HOpPMY Koja npeasuha oAroBopHOCT 6e3 0631pa Ha KPUBUILY, YMHU
ce f1a 61 ce HEroBa OFOBOPHOCT MOIIA YCTAHOBUTHU CaMO YKOMIUKO je KPUB.
CBakako, KpUBMLA Y TOM CIy4ajy He Mopa OMTU y TOMe LITO je cayroBapay
610 cBeCTaH MM MOpao OMTH CBECTAaH IPEBAPHUX pajjibU JIMIIA KOjuMa ce
cny>xno, Beh u 360r rpeike y muxoBoM nsbopy (culpa in eligendo), natum
uHcTpyKuujama (culpa in instruendo) wiu Hapzopy (culpa in vigilando).

VI Ymecro 3aKk/pydKa

Texxma [ja ce moMupe CyIpOTCTaB/bEHN MHTEPeCH, OKOCHNUIIA je orpa-
HM4eHe MOryhHOCTI MOHNIITeba yroBopa Kajja peBapa motude off Tpeher.
Vmnak, fociegHa IpuUMeHA TOT OTpaHMYerba MOXKe IIOHEKaf, JOBECTU [0
OYNITIEFHO HENpaBUYHMX pelllera. To ce Hajbo/be IMOKasdyje Ha NpUMepy
3aK/bydera yropopa y xopuct tpeher. Ca gpyre crpaHe, KpeaTHMBHaA yIIOra
CyZIOBa Y YIOpE[HOM IIpaBy Jj0BeJa je [0 Tora jia ommrenpuxsaheHo npasu-
710, la IIpeBapa MOpa IIOTHULIATY Of CayroBapaya, y CBOjOj IpMMeHU Ho0Muje
MHOTO BUIIIE M3y3€TaKa HEro ITO 6M ce TO Ha IPBM IIOITIE[, MOITIO OYeKM-
BaTK, MMajyhm y Bumy 3akoHcKa pemera. OcuM Kaja je cayroBapad 3Hao
VI MOPA0 3HATH 3a IpeBapy Off cTpaHe Tpeher, CynoBu cy XpTBK IpeBape
3alITUTY TPY>Ka/ly jOLI M Ha Taj HAUMH LITO Cy U3 mojMa Tpehux musysmuma-
M TojeayHa muia (ayTope mpesape), IpUIKCYjyhu fejcTBa BUXOBMX IIpe-
BApHNX pajiibyi cayroBapady. TuMe je IpakTHYHO CTBOPEHA jefHa IOCeOHa,
Mebykareropuja mia Koja ce HUTU MOTY CMaTpaTy yTOBOPHOM CTPaHOM, jep
VIX He Be3yjy /1ejCTBA 3aK/by4EHOT YTOBOPA, HUTHU TpehyM nMuuumMa, y mpaBom
CMMUCITY, jep >KPTBa HJXOBO IPEBAPHO MOCTYIame MOXe CYIPOTCTABUTH
cayroapady. Vako ce 036M/bHM apryMeHTM MOTY M3HETM Kao OIIpaBJaibe
3a OBaKBY IIPaKCy CyHoBa, Mopajo 6u ce ucrahu ma oHa ca coboM HOCH U
6pojHe npobeme. OfcTymname Off CTpore MpuMeHe 3aKOHCKIUX ITPaBIIa OTBA-
pa nmuTame IpaBHE yTeMe/beHOCTHU TaKBe IpaKce; CTBapame Mehykareropuje
NI 4Yije IIpeBapHO NOCTyIIalbe YBEK yTHUe Ha IyHOBAXXHOCT yroBopa pabha
036mpaH TpobeM pasrpaHMyema cybjekaTra Koju ce cMmaTpajy tpehmm, y
IIPaBOM CMICITY, Off OHUX KOji y/ase y ,KpyT cayroBapada‘“; KOHa4HO, YMHM
Ce HEOIIXOZHUM PEIINTH U INTalbe fIa I CYyIPOTCTAaB/BMBOCT IIpeBape Koja
HOTKYe Off LA KOja IpUIIafiajy oBoj Mehykareropuju moppasymena ,caMo*
fla cayroBapad Mopa fia TPIM IOC/Ief1Iie IOHNIITEHha YTOBOPa UIN Ce MOXe
IOCTaBUTH U INTake IEeroBe COMUapHe OATOBOPHOCTH 3a LITETy Koja je
TVIMe TIPMYNIbEHA.
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THIRD PARTIES’ FRAUD AND CONCLUSION OF
ONEROUS CONTRACTS

Summary

It is a traditional requirement in comparative law that fraud should be
an act of a contracting party, in order to affect the validity of onerous contracts.
Fraudulent behavior of third parties will only exceptionally give right to the an-
nulment - if the contracting party knew or should have known of it. On the face
of it, the rule seems to be reasonable and that it adequately reconciles conflict-
ing interests of victims of fraud and contracting party. However, its weaknesses
emerge especially in cases where a much higher risk of influence of third parties
exists, for example, in conclusion of contracts in favor of third parties. Does
the fraudulent behavior of the beneficiary affect the validity of the contract? In
addition, when certain third parties have a significant role in the conclusion of
the contract, protecting the interests of only one party, the comparative practice
shows that courts do not consider them as ,third parties and impute the con-
sequences of their fraudulent behavior to that contracting party, even though it
neither knew nor should have known of the fraud. Therefore, the question: with
respect to the provisions regulating fraud, which persons cannot be considered
as third parties?

Key words:  fraud, defects of consent, third parties, onerous contracts,
liability.
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Anexcangpa BOPBEBII'R, macrep
By cypujckn nomohnuk y Ilpuspennom cyny y Kparyjesiy

ITPABHI TPETMAH HEYHOBYEHE IMOBVHE
CTEYAJHOT OYVKHUKA

Pe3ume

Heynosuena umosuna cilie4ajHoi gyjicHuxka y yiem CMUCLy je umosu-
HA KOjy cilleddjHu yiUpasHux Huje ycileo ga yHo84u 1ocsie suude 3aKOHUILO
ciiposegeHux fioKyuiaja ynosueroa. 3akoH o citieddjy kao usyseitax ipoiiucyje
ga ce u y wiom cry4ajy moxe GPUCTRYUUIiU 3a6pUiHOj geobu u ga ogrnyky o
HepactiogerveHUM genosuma cilieudjHe mace, Kako ux geduruuie, goHOCu
cilieuajHu cyquja, anu He ypehyje gemtiarmHuje UOCHyliarwe ca HeyHOBUEHOM
UMOBUHOM. Y 080M pagy aHanusupan je upasHu ipeitiMan HeyHo8YeHe UMO-
8UHe Cille4ajHol gysHuKa y ciliedajHom 3axkonogasciiey Peitybnuxe Cpouje,
iipeHoC HeyHOB8YeHe UMOBUHE HA CillevdjHe tiosepuoue u ipasHe iocnequie
iperoca u3 yina ceux iiosepunaya y citiedajHom uociiyixy. 3akmpy4ax ayiio-
pa je ga 3axoHcKu epMuUH KOjum ce 03HA4A84 084 UMOBUHA HUje ageKsailian
u ga Ou ilepMuH HeyHOBUUBU Upegmeiliu ciliedajie mace HAjO0we ogpeguo o
Kojoj umosunu ce pagu. Ilopeqg itioia, ayiiop ce 3anaxce u 3a geiiampHuje 3a-
KOHCKO ypeherve 0601 UHCIAUTIYTHA, KAKO Y UUbY Opicel OKOHUAIA CllledajHUX
nocilyniaxa, axko u pagu 3awmtiiuiiie uHiliepeca weiosux yuecHuKad, a ipe cse-
ia cilewajHux HosepunAUa pagu Kojux ce cille4ajHu Hociiyiax u ciuposogu.

Kmyune peuu: neynosuena umosuna citieudjHoi gy#Huxad, ipeHoc HeyHos e-
He UMOBUHE Ha cillevdjHe tloeepuoue, Upasa cileajHux io-
sepunaua Kog tiperoca.
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I Ilojam u cacras

HeyHoB4eHa MMOBMHA CT€YajHOT Sy>KHMKA y IIMPEM CMUCIY j€ MMO-
BIHA KOjy CTeYajHM YNpaBHMK HMje YHOBUMO HAKOH JJOHOIIEHa pellera
0 0aHKpPOTCTBY. YHOBUEHe je IIMpM IIojaM Of IIojMa IIpOfaje jep, Iopen
npopaje, obyxBaTa M HalulaTy HeHarraheHuX mnoTpaxusamwa. HeyHoB-
YeHy MMOBMHY YJMHE HEyHOBYEHe CTBapy M IIpaBa CTEYajHOT Jy>KHUKA U
HeHartaheHa norpaxusama. [IpaBHM cTaTyc HeyHOBYEHe IMOBIHE Ce MeHba
TOKOM CTE€YajHOT IIOCTYIIKa, I1a je Off IOHOIIeka pellemha 0 6aHKPOTCTBY, TO
MIMOBJHA KOjy CT€YajHM YIpPaBHMK YHOBYaBa, fja Ou, y 3aBpIIHOj Keoby TO
Ovla MMOBMHA KOjy CTeYajHM YIPaBHMK HUje YCIleO [ja YHOBYM, HU HOCTIe
BUIIe TTOKyIIaja. HeyHoBUeHa MMOBMHA y/Iasy y CTe4YajHy Macy, alu He y/a-
31 y Be0bOHy Macy, 0631poM Ja e0OHY Macy YMHY YHOBYEHA CTedajHa Maca,
OIHOCHO HOBaI| 100UjeH IPO/ajoM MMOBYHE CTE€YajHOT Sy )KHMKA.

Heynos4yeHa MMOBMHA y y>XeM CMUCIY je€ MMOBMHA KOjy CT€YajHU
YOPaBHMK HUje YCIIEO [la YHOBYM IIOC/IE€ BUIIE 3aKOHUTO CIIPOBENEHUX
MOKYIIaja YHOBYEHA.

JIMoBUMHA cTeyajHOT Ty>KHVMKA MO)Ke OMTV HEyHOBYEHA 3 BUIIE pas-
7I0Ta, 2 HEKU Off IbUX CY:

- HepellleHM MMOBMHCKO-IIPABHM OfIHOCU UM HEIIOCTOjalbe MMOBYH-
CKO-TIpaBHe JOKYMEeHTaluje;

— HEIOCTOjame 3aMHTePeCOBaHMX KyIlalja HI II0C/Ie BUIIE OITIAlleHNX
mpopaja, 6o 360r TOra IITO MMOBMHA HYje aTpaKTUBHA WM 360T
JIOILIET CTama Y KOMe Ce Ha/lasM;

— OINCTPYKILuje Ipofaje of cTpaHe ofbopa IoBepuiana Koju opbuja
JaBarbe CarJlaCHOCTM WIM Ce He U3jalllibaBa y ClydajeBuMa Kaja
je caIJlacHOCT HEONXOfHa y CKiaajly ca sakoHoM u Hammonan-
HUM CTaHJApAMMa 3a yIpaB/balhe CTeYajHOM MacoM,' 6mo 360r
jiollle capafilbe Ca CTeYajHMM YIIPaBHUKOM WIM 300T HeLOBO/bHE
MH(OPMICAHOCTY O TPXXUIIHUM OKOMHOCTMMa. HaBemeHo ako
ce UMa y BUAY ja je ofoOpeme ofbopa moBepuiana NoTpedHo 3a
IIPOJajy HEIOCPeJHOM IOrof0oM, 3a OIVIalllaBarbe MPOJiaje jaBHUM
HajIMeTambeM I jaBHUM IIPUKYIUbambeM IIOHYAA Ha APYrayMjy HA4MH
of, IPOMMCAHOT WI. 132 cT. 6 3aKOHa O CTevajy” Kajja Cy TPOIIKOBU
oIVIalllaBama BUCOKM Y OGHOCY Ha IIpeAMeT NPOofiaje, Kao U Ha LieHy
HIDKY off 50% of TpolemeHe BpEFHOCTH NpeIMeTa MPOJaje;

1 IIpaBunHuk o yrBphuBarmy HaI[MOHATHNX CTAHJAP/A 3a YIPaB/batbe CTEYajHOM MacoM,
Cnymbeny inacnux PC, 6p. 13/2010.

2 3akoH o creuajy — 3C, Caymbenu inachux PC, 6p. 104/2009, 99/2011 - np. 3aKxoH,
71/2012 - YC, 83/2014, 4. 144 cT. 2.
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- YKONMKO je padyyH CTeYajHOT [AYXXHMKA y ONIOKagyu M HeMma Cpefi-
CTaBa 3a OIVNIAlIABaml€ IPOJaje jaBHMM HafIMETaeéM VI jaBHUM
IPUKYIbalbeéM IIOHYJa, a TPOLIKOBM OIJIalllaBamba HICY Hecpas-
MEPHO BMCOKM Yy OJHOCY Ha IpelMeT Ipofiaje MM jecy, aliu He
IIOCTOjM Car/TaCHOCT of0opa MOBepWIalia Ha J[pyrauuju HauuH
obaBelITaBama jaBHOCTY O MPOJAj) Off IPOMMICAHOT WI. 132 cT. 6
3C, HUTH 3a IPOJIAjy HEIIOCPETHOM IIOTOf00M;

— YKOJIMKO je Ha HEIIPOJATOj MMOBVMHY YCTAaHOB/bEHO 3aJ/I0’KHO IIPaBO Y
KOPUCT pasiIy4HMX WM 3a/I0KHMX IIOBEPU/IALIA, TAKO /I IIPOJajoM
He OU IIpeocTajia CpeficTBa 3a HaMupemwe Heobesbehennx nosepua-
11, a pasJy4HM [IOBEPHOLY He JKele [a IIOJHECY 3aXTeB 32 YKUIAbe
3abpaHe u3BplIea 1 Hamupemwa 13 41 93 ct. 4 u 5 3G;

- 300r MocCTymaka Koju ce Bofie Y ATeHI[Uj1 32 PeCTUTYLHUjy O IIOf-
HEeTUM 3axTeBuMa 3a Bpahame ofy3eTe MMOBMHe, Kajia je jeaynHa
MOryhHOCT KOja CTOju Ha pacIonaramy CTe4ajHOM CYAUjU YpreHIuja
panu yOp3ama IOCTyIIaKa, Off YMjer OKOHYama 3aBUCHU U JJaJbYl TOK
CTeYajHOT TOCTYTIKA.

Hajsehu 6poj HepeleHNX cTapyuXx CTeYajHMUX HMPEAMETa, a TO CY Ipef-
MeTM CTapuju Of [Be TOAMHE Off [aHa IpMjeMa MHUIMjaJHOT aKTa, YMHe
OpefMeTH Yy KOjuUMa jeé CTeYajHM YIpaBHUMK ATEHIMja 3a JIMLEHIMUparbe
CTe4ajHMX ympaBHuKa. Kako credajuu cypguja Huje opmamrheH fja caHkum-
OHMIIE TNOCTyIarbe ATeHIMje y CUTyalUju Kaja IOCTOjU HEaKTUBHOCT y
IOCTYNIKY YHOBYEHa MMOBMHE M HENOTPeOHO OfyroBIauere IMOCTYIKa,
jelMHO MOJKe Jia Ca3oBe CacTaHAK ca NpeACcTaBHMLMMA ATeHIuje Y LBy
caryeflaBamba MOTYhHOCTM 3a yOp3ame TOKa CTeYajHNX IIOCTyINaKa y KojuMa
AreHIMja BPIIM OY>KHOCT CT€4YajHOT yIIpaBHMKA.

II HeynoB4yeHa MOBMHA 110 3aKOHY O IPMHYHOM IIOPaBHAMY,
CTeYajy M TNKBUAALVjI

HesnaraH 6poj HajcTapujyx CTeYajHNUX MIOCTYIIAKa BOAU Ce IO 3aKOHY
O NPUHYZHOM IIOpaBHAaWY, CTEYajy M NMKBUJALV)M,  KOjU IPaBU Pa3IUKY
usMehy Hempopate MMOBMHe KOja YMHM (YHKIMOHAJIHY LieIMHY Y IIPOLeCy
IPOM3BOAME Y HEyHOBUYEHEe VIMOBMHE® (CTBapu M MOTPaKMBama), KOX 00-

3 Bug. Bume y Crojan Jokuh, ,3akpyuemne credajHor nocrynka“, [Jeageceiio caseitiosarve
cyguja tupuspegrux cygosa Petiyonuxe Cpouje, Pagun matepujan II, 3matubop, 2012, 43.

4  3axoH O IPMHYAHOM TNOpaBHamY, cTedajy u muksupganuju — 3IIICI, Cn. aucii COPJ,
6p. 84/89, 6p. 37/93, 6p. 28/96, mpyUMemyje ce y CTeUajHUM HOCTYILMMA Y KOjuMa je 10
3. 2. 2005. 1, kafa je moyeo fia ce npuMersyje 3CII, yHoBueHOo mpeko 50% creyajHe mMace
CTeYajHOT Jy>KHMKA.

5 3IITICJI, wn. 132 c1. 1 mt 4. 150 cr. 3.
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yCTaBe Jja/beT YHOBYEHA ¥ 3aK/byUerba MOCTYIKA 300T HeCpa3MepPHNUX TPOII-
KOBa KOju 611 OV/IV IPOY3pOKOBaHMU HErOBUM Ja/bVIM BODhemeM.

Henpopnata MMoBMHA Koja 4MHM (YHKIMOHAIHY IEMHY Y IPOLECY
IPOU3BOJIbe ITIpefiaje Ce IOBepHOLMMa CPasMepHO HVXOBUM yTBpheHMM
MOTPaXMBamblMa, YKOIMKO je OHM IIpuxBaTe, Yy CYIPOTHOM ce Ipefaje
penyO/nIMYKOM HAIKHOM OpraHy IpeMa CeMIITY JY>KHUKA, OFHOCHO
TEPUTOPUjU Ha KOjOj Cé HEIMOKPETHOCT Ha/lasy, YKOIMKO C€ Pajyl O HEIo-
KPETHO] MIMOBVIHH.

Y cnydajy ofycraBe [ja/ber yHOBUYEHA CTeYajHE Mace M 3aK/bydermba
CTeYajHOT MOCTYIIKa 300r HecpasMepHNUX TPOIIKOBA KOju O6M OMIM mpoys-
POKOBaHM IETOBMM Ja/bMM BobemeM, IojefyiHe HeyHOBYEHe CTBApy VN
nojeyHa HeHammaheHa moTpakuBama MOTY ce IIpeHeTH! Ha II0jefiiiHe TIOoBe-
puotie, Bomehy padyHa o BUCHHY HUXOBUX yTBPHEHNX MOTpaKnBama.’

I[Ipensior 3a 00ycTaBy fja/ber YHOBUECHA CTEYajHE Mace U 3aK/bydelbe
CT€YajHOI IIOCTYIIKA, y3 IIPEHOC HEYHOBYEHE MMOBJHE Ha IIOBEPUOLE,
flaje CTeYajHM YHOPAaBHUK Kajja IOCTe BMIIE y3aCTOIHMX OIJIalllaBama, Y3
CMarbeme IIOYETHE IjeHe, He YCIE JJa YHOBYM IIPEOCTaay MMOBVHY CT€YajHOT
IY>KHVKa, Hajuenrhe 13 pasjiora He3aMHTEPECOBAHOCTH ITOTEHIMjaTHUX KY-
nana. CreyajHo Behe oHOCHK ofyKy pyKoBozehn ce nemmcxopHonthy faber
BoDema CTeuajHOT MOCTYIIKA ca acleKTa BPEMEHCKOI Tpajama, Te Hecpa3Me-
HUX TpOIIKOBa KOjI/I 61 6mIn IIpOYy3pOKOBaHM Ha IITETY CTe‘{ajHI/IX IoBepun-
nana. PemremeM 0 3aK/by4ery CT€YajHOT IIOCTYIIKA HEYHOBYEHA MMOBMHA Ce
IIPeHOCH Ha II0jefiluHe moBepuole y3 oppehuBame npouentyanHor yyentha
y npeHeToj VIMOBMHU CPa3MEPHO BUCUHU YpreHOI‘ IIOoTpakMBama, OIHO-
CHO y3 HaBoDeme M3HOCAa HaMUpeba U BUCKHE yJeIa ¥ IPeHeTOj MIMOBUHIL
3akOHCKO oBalheme fja CTyIe y Hocey IpeHeTe IMOBUHE CTUYY Ha OCHO-
By TOT pelllelba, a IIPUMOIIpefiaja ce 3alMVCHUYKM BpIIM M3MeDy cTedajHOTr
yIpaBHMKA ¥ IIOBEpUIALlA KOjUMa je MMOBVHA IIpefara.

[Ipenoc HeHanmaheHnx nmorpaxuBama Ha CTeYajHe IOBEPHOLLe IenC-
XOfIaH je ca aclleKTa AY>KMHe Tpajama CTeYajHOr IOCTYIKa YKOIMKO 61 ce
VICTM CBEO CaMo Ha BoDheme MOCTyNaKa pajiu HUX0oBe HaIllaTe, 3a IITa HeMa
CpeficTaBa y CTe4ajHOj Macu. JJomaTHM apryMeHT je IO/I0XKaj CTe4ajHNUX IoBe-
pumana Kojuma Cy IpeHeTa IOTPaXMBamha, KOjU je OCHaXXEH TUME LITO UM je
mata MOryhHOCT [ja Kao COMMAapHy MOBEPUOIM HAIlIaTe CBOje IIOTPAKMBame
Ol MY>KHMKOBMX Jy>KHMKA.

6 Bup. Pememe Tproemuckor cyaa y Kparyjesny 1. Cr. 1077/01 ox 9. 9. 2005. n Pemreme
Tprosunckor cypa y Kparyjesiy 1. Cr. 44/05 og 17. 3. 2006.

7 Cras 3ay3ser Ha ceguuiy Ofe/bera 3a IpUBpPefeHe CIIOpOBe Buiier TProBMHCKOT cyma
oz 10. okro6pa 2003.

8  Jparmma b. CrimjerrueBuh, ,JIoMyIITEHOCT IpeHOCA HEM3MMPEHNUX IIOTPAXKMBarba CTe-
YajHOT AY>KHMKA Ha IeroBe IoBepuolle, buniiien cygcke ipakce, Bpxosuu cyn Cpouje,
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[ToBepuony Ha Koje je IpeHeTa HEYHOBYEHA MMOBMHA HUCY Y 0baBe-
31 [la Y 3aBMCHOCTM Off peannsanyje MpeHeTUX NOTpaXkKMBamba WIN Mpojaje
cTBapy, o HartaheHoOT M3HOCA, OCTA/IMM MOBEpHONMMA NCIUIaTe yTBpheHe
usHoce.” HaBeieHu cTaB je ompasjan nmajyhu y Bujiy fa cy moBepyoIy Ha
KOje je IpeHeTa MMOBUHA IIpey3enu Ha cebe 1 06aBe3y Ja CHOCE TPOLIKOBE
YHOBYEHa Te IMOBJHE, OJTHOCHO HallIaTe HeHalylaheHNX MOoTpakMBama.

Ilaxsie, off cTe4ajHMX 3aKOHA IO KOjUMa ce BOJe CTeYajHM NMOCTYILN Y
Perry6rmmmy Cp6uju, 3IITICII HajpetapHuje ypebyje HeyHOBUEHY MMOBMHY
M jeNMHM IbeH IPEHOC Ha CTedyajHe IOBEpUOIle YC/IOB/baBa HUXOBUM IIPH-
CTaHKOM.

III HeynoByeHa MMOBMHA 110 3aKOHY O CT€YajHOM IOCTYNKY

[ToTpeba 3a yckmahupamweM Hauier mpasa ca ImpaBoM 3eMaba EY fo-
Be/la je 10 JOHOIlelhe 3aKOHA O CTeYyajHOM HOCTyrIKy,lO KOjI ce NpuUMemyje
Ha 3HaTaH Opoj CcTeyajHMX MOCTymaka. PacrpaBa o Hepacmosie/beHNM Jerno-
BUMa Jle0OHe Mace BOJY Ce Ha 3aBPLIHOM POYNILTY U IPETXOAY JOHOIICHY
pelller-a 0 3aK/byderby CTe4ajHOT MOCTYNKa. 3aKOHO/IaBal, KOPUCTU TEPMUH
HepacIofie/beHN JeNIOBY JileoOHe Mace, a 3allpaBo Ce Pajy O ,HeYHOBUMBUM
nenoBuMa crevajue Mace”!! Beh je 6mmo peun o ToMe /la HeyHOBYEHa UMO-
BIHA y/Iasy y CTe4ajHy Macy, a/lu Jja He yIa3n y 1eobHy Macy, jep je meobHa
Maca YHOBYEHA CTeyajHa Maca yMarmbeHa 32 TPOILKOBE CTeYajHOT MOCTYIIKA I
obasese cTeuajie Mace. OHa HacTaje u3 cTedajue mace'? u Gpopmupa ce camo
Ol HOBYAaHUX cpeficTaBa. To je Maca HOBIIa.

JMako Huje mpommcana MOryhHOCT 3aKk/bydera CTeYajHOT IOCTYIIKa, a
la IPEeTXOJHO HMje YHOBYEHA LeJIOKYIIHA CTeYajHa Maca M OKOHYaHe Iap-
HIIe TI0OBOJIOM OCIIOPEHMX IOTpPaKMBamba IOBepWIalla WM IO TyXK6ama
CTEeYajHOT Iy)KHUKA IIPOTUB HErOBUX TY>KHMKA, BeMKNM OPOj CTEYajHUX I1O-
CTyIIaKa KOjU Ce BOJIM II0 OBOM 3aKOHY, a Y KOjuMa I II0C/Ie BUILE MTOKYyIlaja
Ipofiaje IIOCTOj HEYHOBYEHA MMOBMHa, Oe3 peamHe moryhHoctu fa Oype

YHOBYEHa, YC/IOBMO j€é M3HaJaXKele pellea KOja HUCY CYIpPOTHA LUbY
14
3ClII-a.

6p. 1/2005, Beorpan 2005, 122-123 u Cygcka fipakca iipiosunckux cygosa, Ilpuspentn
caBeTHUK, 6p. 1/2005, 150-151.

9 Bup. pememe Bumer Tprosunckor cyga Ik, 1645/03 ox 8. maja 2003.
10  3akoH o crevajuoM noctynky — 3CII, Crymbenu inacuux PC, 6p. 84/04.
11 Byk Pagosuh, Citieuajno sipaso - kwuia iipsa, beorpag, 2017, 597.

12 Ibid., 574.

13 Muxanno Bennmuposuh, Ciieuajro sipaso, beorpag, 2012, 163.

14  C. Jokuh, ibid.
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HNaxo, y 3CII Huje nepuHmcaH ump cTeyaja, HUTYU CTedajHA Hadesa,
Kao mTo je To yuuweHo y 3C, u3 ogpen6bu 3CII npousnasu ga oba 3ako-
Ha MMajy MCTM UW/b M Hadesa cteqaja.'® Ympaso To je 6wno mpecyaHo ma
ce Ha MCTM HAu¥MH y CTeYajHUM INOCTYNILMMaA KOji ce BOfie 1o 06a oBa 3a-
KOHa IIOCTyIa ca HEYHOBYMBOM MMOBVHOM CT€YajHOT AY>KHMKA TaKO HITO Ce
OHa IIPEHOCK Ha CTe4ajHe IOBepMoLe pajiyl HaMIpewha BHIXOBUX yTBpheHnx
HOTpaXk/Bamba.

IV HeyHoB4yeHa MMOBIHA 110 3aKOHY O CTe4ajy

3aKOHOM O CTeyajy, Ipe M3MeHa 1 fonyHa u3 2014. 1, mpomnmcaHo je
Jla ce O HepacIlofieJbeHMM JIe/IOBMMA CTeYajHe Mace OfjIydyje Ha 3aBpIIHOM
pounmTy,'® amu u 1a ce cTeYajHY IOCTYMAK MOKe 3aK/bYUTH CAMO YKOTUKO
je yHOBYEHa IIeOKYIHA CTeyajHa Maca.!” TIpaBHO HEOTMYHO je [a MOCTOju
HEYHOBYEHa CTe€4ajHa Maca O KOjOj Ce paclpaB/ba Ha 3aBPLIHOM POYMILTY
Ha KOMe Ce 3aK/by4yje CTedajHy MOCTYIIAK, aKO je YCIIOB 3a 3aK/byderbe Ja je
YHOBYEHA CBa CT€YajHa Maca.

3aKoH je IpeABUAie0 M3y3€eTaK 10 KOMe CTeYajHyU IOCTYIIaK MOXKe Jia
Ce 3aK/by4M M Kajla HUCY OKOHYaHe CBe IapHMIE, TaKO LITO Ceé HacTaB/ba
IIpeMa CTeYajHOj MacK CTeYajHOT Ny KHMKA KOjy YMHE CPefiCTBa U3JBOjeHa IO
OCHOBY OCIIOPEHMX MOTPaXMBamba U CPEJICTBA KOja C€ OCTBApe OKOHYAIbEM
IApHMIIA Y KOPUCT CTEYajHOT Ny >KHMKA.

Y opgnocy Ha 3CII, Koju KOpUCTM T€PMUH HEpPACIOfe/beHM [eNOoBU
neobHe Mace, 3C KOPUCTU TEPMUH HepacIofe/beHN [e/NOBYU CTedYajHe Mace,
pasiu o3sHayaBara HEYHOBYMBMX Je7IoBa cTedajHe Mace. Hm oBaj TepmuH
HMje aJleKBaTaH, jep ce yrBpheHa MOTpaKMBama CTEYajHNX ITOBepy/Ialia He
HaMUPYjy Paclofe/ioM JiefioBa CTedyajHe Mace, Beh MCIUIaTOM pacHonoxu-
Be JeobOHe Mace, Ia 61 afleKBaTHUjU TEPMUH OMO ,HEYHOBYMBH IIpEIMETU
cTevajue mace“'® wm ,HeyHOBUMBY fenoBY cTewajue Mace®!® O6a TepmuHa
ynyhyjy fa ce pagy caMo O OHMM IIpeIMeTUMa, OGZHOCHO JIe/IOBUMA CTedajHe
Mace KOjy ce, YIIPKOC OpOjHVM MOKYLIajiiMa CTeYajHOT yIIpaBHUKA IIpefy3e-
TUM Yy CK/Iafly ca 3aKOHOM O CT€4ajy, HUKAKO HUCY MOIJIM YHOBUUTIL.

15 Bup. Toppana Ajummutep Ilomosuh, ,IIpemmosy okoHYama cTedaja y pasIMIUTUM
IIpaBHMM cuTyaumjama’, [Jeageceitigpyio caseiliosarwe cyguja tipuspeguux cygosa Peiiy-
6nuxe Cpbuje, Pagau matepujan II, 3marubop, 2014, 99.

16 3akoH o creyajy — 3C mpe uaMeHa u jonyHa, Crymbenu inachux PC, 6p. 104/2009,
99/2011 - mp. 3akoH, 71/2012 — YC, 4. 145 ct. 1 Tau. 4.

17 Habeneno npousnasu u3 3C npe usMeHa 1 JoryHa 4. 144 ct. 1 u um. 148 cT. 2.

18 Jachmua Tapammh, ,3aBpuiHO poumMiTe y CTE€YajHOM IOCTYIKY', y: Muxajmo [uka
(pen.), Yetniepitia Hosena citienajHoi 3axona, HaponHe HOBuHe A. 1., 3arpe6, 2006, 285.

19 Bup. ¢ycHora 11.
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Y nwvey ckpahema [gyXuHe Tpajama CTeYajHUX IIOCTYIAKa OITepe-
heHMx HeyHOBYEHOM CTe4ajHOM MacoM, M3MeHaMa 1 foryHama 3C u3 2014. 1,
npensubeH je u3yserax, Ia ce 3aBpILIHOj Je00y MOXKe IPUCTYIINTY U aKO, HU
HaKOH BMIIIE IIOKYIIaja YHOBYEHA, HIje YHOBYEHA LIe/IOKYITHA CTeYajHa Maca,
OJIHOCHO IbeH IpeTexkHM fieo.”” Ha oBaj HaumH omoryheHo je 3ak/pydeme Be-
JMKor 6poja CTeyajHUX rIOCTyHaKa.21 Y 3aKOHCKM TEKCT je YHETO pellerbe
Koje je cyfcka mpakca Beh mpumemnBama, He caMo y C/Iy4ajy 3aK/byderba
CTe4YajHNX IOCTyNakKa ca HemoryhHomhy yHoBYema cTedajHe Mace U HOpeR,
BlIIE TIOKyIIaja IPOfiaje, KOju ce Bofie 1o 3aKOHY O CTedajy, Ipe M3MeHa U
pomyHa, Beh u onux xoju ce Boge mo 3CI1** [Ipousnmasu fa je yHOBUEHe
MIMOBJHE CTEYajHOI AY)>KHMKA pafiy IITO IpaBUIHMje pactopene mMeby mo-
BepyOIMMa IIPABUIIO, IOK Ce feoba in natura caMo U3y3eTHO IpUMeyje.

V IIpeHoC HEyHOBYEHEe IMOBIIHE

CrevajHn ynpaBHMK, HAKOH IITO Ce JCIIyHe YC/IOBM 32 3aK/byderbe
CTeYajHOT TIOCTYIKA, MOJHOCK CTEYajHOM CYAMjU IPEeAsIor 3a 3aKasuBaibe
3aBPIIHOT POYMIITA, Y3 KOjU JOCTaB/ba 3aBPLUIHM M3BEIITAj U 3aBPIIHY pa-
qyH.

ITo mpujemy mpepyiora, CTe4ajHI CyAyja pellemeM, Koje ce 0bjaBbyje
Ha or71acHoj Tabmu cyzpa u y ,,Cnyx6eHom rmacHuky PCY oppebyje 3aBpuito
pouninTe. YKOMMKO IIOCTOjY HEyHOBYEHA MMOBMHA 32 Ulje YHOBUEHe HeMa
CpeficTaBa, CTe4ajHu cyauja he oMM pelllereM 103BaTU CTeYajHe MOBEPUOLIe
fia aKO CY 3aMHTEPECOBAHM, Y POKY Of 15 faHa off JaHa 06jaB/buBarba OIVIaca,
IIOJIHECY 3aXTeB M HOCTaBe [J0Ka3 [ja Cy IPefyjMIIN CPefCcTBA HEONXOfHA
Ha JMe TPOIIKOBA Jja/beT Bohema CTeYajHOr IOCTYIKa, jep he y mpoTnBHOM
CTeYajHy IOCTYIAaK OUTM 3aK/bydeH y3 IIPEHOC HEYHOBUEHE MMOBMHE Ha
CTedajHe TIOBEPHOIle CPAa3MEPHO BUCHHY yTBPHEHUX MOTpakuBamba. >t

YKO/MMKO cTedajHM MOBepyoL He IIOFHECY 3aXTeB 1 He yIUIaTe HOBYa-
Ha CpefiCTBa Ha MMe TPOIIKOBA Ja/bel BODema CTeYajHOT MOCTYIIKA, CTeYajHU
yIpaBHUK he [OCTaBUTM HAIPT pellierma 3a 3aBpIIHY Heo0y HeyHOBYEHe
MMOBNHe, KOja ce CIPOBOAM Ha HA4YMH U IIOf] YCIOBMMA CIpoBobhema ImaB-

20 3axoH o M3MeHaMa ¥ JolyHaMa 3akoHa o creyajy, Cnyxbenu inacnux PC, 6p. 83/2014,
1. 144 cr. 2.

21 T. Ajummmnep ITonosuh, ,,BaxkHuje HOBYHE Y cTe4ajHOM 3aKOHOAABCTBY , CiliewajHu uH-
ciapyxinop, 6p. 1/2014, 26.

22 Bug. Bue y Jsageceitigpyio caseitiosarve cyguja ipuspeghux cygosa Peiiyonuxe Cpouje,
Paguu marepujan, 3matu6op, 2014, 187-189.

23 Bemusap J. Murposuh, CitieuajHo iipaso ¢ HapoOHUliUM 0C8PHIOM HA CPUCKO 3aKOHOGA6-
ciniéo, beorpap, 1926, 21.

24  Bup. Pememe Ilpuspennor cyna y Kparyjesuy 2. Ct. 230/2012 o 30. 10. 2014. 1.
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He neobe. CrevajHu cyauja HaupT objaB/byje Ha OIVIACHOj TabMM Cypa, fa 6u
CTeYajHN MOBEpMOLM MOIMIM Ia M3BpIIe YBUZ Y POKY of 15 fmaHa of faHa
objaB/pMBama 1 MOJHECY eBEHTYa/IHe IpuMenoe.

Hakon 1mro crevajum cyguja yTBpAM [a Cy MCIyHbeHe IPOLECHE
TIPETIIOCTaBKe,”> OTBApa 3aBPIIHO POYMINTE U fldje Ped CTeYajHOM YIPABHI-
Ky KOjM YKOJIMKO HMje YHOBYEHA I€JIOKYIIHAa MMOBMHA CT€YajHOT NY>KHMKA
obpasnake KOJMMKO je MOKYIIAja Ipopaaje 6110 u pasjore 300T KOjUX HUCY
ycnemu. JleTa/bHMM HaBohemeM ¥ OIMCOM CBUX Pafilbil KOje je y cTedajy
npeyseo, a y CKIay ca 3aKoOHOM o cTevajy, HanmonanHum crangapauma 3a
ylpaB/bame CTe4ajHoM MacoM u Kojlekcom eTuke 3a cTedajHe yIpaBHMKA,
CTe4ajHM yIpaBHUK, usMeby ocrajor, mruru cebe.”’

PacnipaBa 0 HeyHOBYEHMM IIpefMETMMa CTeYajHE Mace MoApasyMeBa
pacrpaBy O M3BEINTAjy CTEYAjHOr YNPAaBHMKA O NPENy3eTUM IOKYIIajuMa
YHOBYEeHa HeyHOBYEHe MMOBVHE, OpOjy HeyCIenux Ipojaja, ia In je Impef-
y3€0 CBé 3aKOHOM M HallIOHaJHMM CTaH[apAyuMa MpOINMCaHe pajiibe paju
YHOBYEba, Pa3los3uMMa HEyCIexa, Te Jja JIM je LEeIUCXONHNUje 3aK/by4nTu
CTe4ajHM NOCTYNaK WIM U Jla/be MOKylIaBaTy Npopajy. Ilo okoH4aHoj pac-
IpaBy, CTEYajHM CYAuja OfAydyje [ia M Jia ce TMOHOBO ITOKYIIa YHOBYEIHE
HEYHOBYEHE MMOBUHE WM 3aK/bydyje CTeYajHM IOCTYIaK, Y3 IPEHOC Hey-
HOBYeHe MIMOBIHE Ha CTedajHe ToBepuotie.”® Kako ce pajin o TUCKpeIoHoj
OIUTYIIM, CTeYajHM CY/Mja MOXe OITyanTH 1 pyraunje.”’ MehyTum, y Hamoj
CYZICKOj TIpAaKCH OJIyKa CT€4ajHOT CyAyje ce UCLPIUbYje Y jelHOj Off HaBeJeHe
nBe moryhHoctn. [Ipyraumja ofyka 61 Moria fa foBefie o IoBpefe Hauera
3alITUTE CTEYajHUX IOBEPU/IALA KOje MOApPasyMeBa IUXOBO KONIEKTUBHO U
CpasMepHO HaMMperbe ¥ Hayena je[lHaKOr TPeTMaHa ¥ PaBHOIPABHOCTH Koje
NOipa3syMeBa jefHaK TPeTMaH M paBHONpAaBaH IO/I0XKaj IOBepU/Iana UCTOT
VICTIJIATHOT pefia.

25 IlporecHe IpeTIIOCTaBKe 3a OAp)KaBambe 3aBPIIHOI POYMINTA Cy Ja je pelleme O
3aKas3MBamby 3aBPLIHOT pouniita objabero y Crysx6enom rmacHuky PC u Ha ornmacHoj
TabmM cyda u jga of #aHa 00jaB/bMiBarba, OMHOCHO MCTHIIaWkha Ha OINIACHOj Tabnmu Huje
IIPOLIIO Mambe Off ocaM JjaHa HuTH Buile of, 30 mana. ITorpe6HO je u fa cy ucnmraHe
cBe 671arOBpeMeHO IIOJHeTe IIpMjaBe MOTPaXuBama, cTaB ca CegamHaeciiol caseiiosara
cyguja wmpiosunckux cygosa Peiy6nuxe Cpbuje, Pagau Matepujai, Jowyu MmunaHosal,
2009, 164-165.

26  Kogekc eTuke 3a credajHe ympaBHuka, Cr. inaciux PC, 6p. 43/2005.

27 Heb6ojma Jounh, ,3ax/pyderse HOCTYIKa CTedaja‘, OCTYIHO Ha appecu http://www.
alsu.gov.rs/bap/upload/documents/seminari/novembar2015/Zakljucenje%20stecajnog%20
postupka%20Nebojsa%20jocic.pdf, 9. 9. 2017.

28 Jparmuma b. CnujerueBuh, Komeniniap 3axouna o citieuajy, beorpag, 2016, 459-461.
29  Bup. B. Pagosuh, 597.
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1. Ilpenoc Kkpo3 IM/b ¥ Ha4e/la CTEYajHOT MOCTYNKa

3aKoH O CTevajy, OCUM HITO IMPOMMNCYje Ja ce OIyKa O HEYHOBYEHO]
CTE€YajHOj MAcU [JOHOCH Ha 3aBPIIHOM POYMIITY M /Ia je JOHOCHU CTe4ajHIU
cymmja,® 3a pasnuMKy Of YHOpegHOr mpaBa y KOMe OTyKy [OHOCE
HOBEpMOLY,” He peryluile JieTa/bHuUje IOCTyIame Ca HEYHOBYEHOM MMO-
BUHOM. JlepuHucame Lyba M Hayelna CTedyaja JONPMHOCH IIPABUITHOM
TyMauermy HejaCHUMX 3aKOHCKMX HOpMu. > Pasmarpajyhm ma nu je mpenoc
HEYHOBYEHe VMOBJHE Ha CTedyajHe IOBepuolle ¥ CKIa[y ca 3aKOHOM, II0JIa-
3MMO Off LiM/ba CTedaja Koju je medmHucaH y 41 2 3C, Kao HajIOBOJbHIjE,
KOJIEKTVBHO M CPasMEpPHO HaMMpembe CTedajHux nosepunana. OcHOBHa Ha-
Jesla Koja Cy M3BefleHa M3 I[W/ba CTedaja M MoceOHO flepuHNCaHa Cy: Hade-
JI0 3alITUTE CTE€YajHUX IOBEpU/IAlA KOje Ce€ OCTBapyje KpPO3 KOJIEKTUBHO U
CpasMepHO HaMMpee BhUXOBUX YTBph)eHNX NOTpaXnBamba, HavesIo jeHAKOT
TpeTMaHa ¥ PaBHOIPAaBHOCTHU, KOjeé Ce OCTBapyje Kpo3 jeHaK TpeTMaH U
paBHOINpaBaH IOI0Kaj TOBepyIalla UCTOT MCI/IATHOT pefia, Hayelmo eKOHO-
MIYHOCTH KOje ce OIJIefla Y OCTBapuBamy, Y IITO KpaheM BpeMeHy 1 ca IITO
Mame TPOIIKOBa, Hajsehe Moryhe BpemHOCTM MMOBMHE cTedajHOT y>KHMKA
u HajBeher Moryher cTeneHa HaMMpemwa MoBepIUIalia U Ha4eI0 XUTHOCTH. VI3
HaBeJIeHOT [IPOM3/Ia3M [ia je CBpXa CTeYajHOT IOCTYIIKA HajII0OBO/bHMje Moryhe
HaMUpere CTeuajHNX MOBepU/Ialla, HAKOH Yera ce CTeuaj OKoHuasa.>> IIpe-
HOC HEyHOBYEHe IMOBJHE Ha CTeuyajHe II0Bepuolie je jenyHo Moryhe pemerme
y CUTyanuju Kaja ce He Moxke popmuparu geobHa Maca 6e3 TPOLIKOBa KOju
Iperase beHy BPeJHOCT, a TPajambe CTeYajHOr MOCTYIKa 00eCMMII/baBa LMk
v ocHOBHa Hauena.>* MebyTum, cTewaj Koju ce CTpoBOM 6AHKPOTCTBOM TIOfI-
pasyMeBa HaMMpeme IoBepualia MpofiajoM Ie/IOKYIIHe MMOBJHE CTeYajHOT
Iy>XHMKA, a KOJ} IIPEHOCa HeYHOBYEHe VIMOBIHE, 0031MPOM Ja Hifje IIpOoJaTa,
TOTa HEMa, I1a je MOTPeOHO M3MEHNTH HepUHMINjY 6AaHKPOTCTBA, Y WIAHY
1 ct. 3 3C. Y npennory 3akoHa o M3MeHaMa ¥ JoOIIyHaMa 3aKOHa O CTedajy
KOj¥I Ce Ha/la3) y CKYMILITHHCKOj IPOLeAypy HaBefeHO je y3eTo y 0063up, ma
je »IIpofiaja“ 3aMereHa pedrMa: ,, U3 BPEeHOCTH .

30 3C,um 18 cr. 1 rau. 10.

31 B. Pagosuh, 597.

32 I Ajuumuep Ilonosuh, ,HoBu 3akon o creuajy’, y Iparnma B. Crujerruesnh (pexn.),
Hexka akiliyenna auiiara y Gociiyiiky citieuaja, 36oprux pagosea, Imocapujym, beorpap,
2010, 6.

33 Bug. Bume y I. Ajummiep Ilonosuh, ,IIpennosy okoH4ama cTedyaja y pasIuuuTUM
IIpaBHMM cuTyauujama’, [Jeageceitigpyio caseiliosare cyguja tipuspeguux cygosa Peiiy-
6nuxe Cpbuje, Pagau matepujan II, 3matubop, cenrembap 2014, 99-100.

34 C.Jokuh, 41.

35 Bup. Ilpepmor 3akoHa O M3MeHaMa M [jOyHaMa 3aKOHA O CTeYajy, Y CKYIIITWHCKO]
nporeaypu of 14.08.2017. r. JlocTynmHO Ha afpecu www.parlament.gov.rs/HapogHa-
ckyawimiuna. 1.html, 6. 10. 2017.

116



10-12/2017. Anexcanpnpa Hophesuh (ctp. 108-128)

ITonasehm on HaBemeHMX Hayema M IM/ba CTedaja JIOMA3UMO [0
3aK/by4Ka JIa je 3a IPEHOC HEYHOBYEHE MMOB/HE Ha CT€4ajHe MOBEPHOLE IT0-
TpebHO Jia Cy ucnymeHM crnefiehy ycmoBm: fa Cy MCIMTaHA MOTPaKMBamba
CBMX ITOBEPM/IALIA, OFHOCHO [Ia je JOHET 3aK/byYaK KOjUM je YCBOjeHa KOHa4-
Ha JIMCTa MOTPaXKMBakha, JIa je MpolieheHa BPENHOCT HEYHOBUEHE CTedajHe
Mace Koja ce IPEeHOCH, [ja Ce NMPEHOC BPIIM TAKO Jja C€ IOLITYje 3aKOHCKM
pefocres; HaMuperba, IIpeMa KOMe Ce NPBO HaMMPYjy TPOLIKOBY CTEYajHOr
IIOCTYTIKA, 3aTUM o0aBe3e CTedajHe Mace, Ia CTeYajHN IIOBEPUOLH, MO WC-
IJIATHUM PENOBUMA, J]a j€ CTeYajHM YIPABHMK ITOJHEO HALIPT 32 3aBPIIHY Jie-
00y y KOMe je IIpe/JIoKI0 IIPEHOC HeyHOBYEeHe MMOBJHE Ha CTeYajHe MoBe-
puolie, y3 HaBoheme 6poja HeycIenux IMOKyIlIaja Ipofiaje y KojuMa je y cBeMy
IOCTYTIA0 y CKJIAJy Ca 3aKOHOM, pasjiora 300Tr KOjuX IIpofiaja Huje ycIena
U JIpyre pasjore u3 KOjUX IIPOM3/IA3y ONPABJAHOCT IPEHOCA MMOBUHE Ha
CTe4ajHe MTOBEPUOLIE 1 i je CTE€YajHM CYyAiMja IPOLEHNO JIa je LIeJIMCXOHO Ha
Taj HAYMH 3aK/byYUTH CTE€YajHU IOCTYIIAK.

2. IIpoueHa eMUCXOXHOCTY IIPEHOCA Off CTPAaHe CTeYajHOT CyAje

IIpeHoc HeyHOBYEHe MMOBMHE Ha CTeYajHe MOBEpUOLe JIOMYLITEH je
Ha 00pas/Io)KeHM IMpPEeJIOr CTeYajHOr YIPAaBHMKA, CaMO YKOIMKO CTedajHU
CymMja MpOLEHM Jja je LIeMMCXOMHO Ha Taj HauMH 3aK/bYYUTM CTE€4YajHM II0-
crynak. IIpolieHy LleMCXOMHOCTM CTeYajHM CyAMja BpIIM Y CBAaKOM KOH-
KPEeTHOM CTy4ajy, oclamajyhu ce Ha Wb 1 Hadenna cTedajHOr mocTymnka. Lle-
JIMCXOTHOCT 00yXBaTa HajIpe IMpPOLEHY CTeYajHOr CyAuje fia JIM je CTedajHM
YIPaBHUK Ipefly3eo cBe 3aKOHOM O cTedajy u Haumonanuum crangapauma
IpoICaHe pajiibe pajy YHOBYEHA VIMOBUHE, fIa /I je O6M/I0 BUIe MOKYyIIaja
Ipojaje MMOBVMHE U KOji Cy pasnosu 6esycrenrHe mpopaje. 3aKOHOM HIje
onpeben 6poj obaBe3HMX mokymaja mpopaje, Beh je mpommcaHo ,Bule
HOKyIIIaja, Ima je oleHa MOTpeOHOr 6poja, Kao M LEMMCXOJHOCTH IpeHoca
HEYHOBYEHe MMOBWHE, ,JIMCKPEIMOHa OfTyKa cTewajHOT cymmje“>® kojy he
JOHETH TIOLITO Pa3MOTPU 0OPpasIoKeHN MPEeJIOr CTeYajHOT YIIPaBHUKA, IPK
yeMy MOXKe Jia CaciIyllla ¥ MUIUbelbe 0f60opa IoBepuIala.

Crevajuy cyamja BpIIM IPOLEHY /1a /I je TPEHOC HEYHOBYEHE IMOBMHE
Ha CTevajHe IIOBEPUOLIE OIIPABJAH Ca aclleKTa BPEMEHCKOT Tpajarba CTe4ajHOr
IIOCTYTIKA, fIa /IM Ce TUMe IIOCTIDKe Behn cTereH HaMupema CTedajHMX IIOBe-
puIala, HEro Jja ce U Jajbe IOKyllaBa YHOBYEHhe¢ HEYHOBYEHE MIMOBMHE, Te
fa mu 61 ce aKTMBHOCTM y CTeYajHOM IIOCTYIKY CBeJle CaMO Ha HAacTaBaK
IIOKYIIIaja YHOBYEHa, 3a IITa Hajuellhe HeMa CpPefiCTaBa y CTEYajHOj MaCH.

Ha nponeny 1enmcxofHOCT yTU4e U TO IUTO Cy CTEYajHU IOCTYIIN,
yrmaBHOM, ontepeheny Benmukmum 6pojeM cTeyajHUM IIOBepuIala, Tako fia ce

36 . b. Crujenrueuh, 460.
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y Cnyd4ajy IpeHoca IpaBa CBOjHE Ha HEYHOBYEHOj MMOBMHM YCIIOCTaB/ba
cycBojuHa.”’ OIyKOM CTE4ajHOr CyAyje O IPEHOCY IPOLEHTYalHO ce
ozpebyje cyBIacHMYKM yZieo KOjU CTeYajHM IOBEpUIALl IMa Y MHAUBUyaI-
HO ofipeheHoj cTBapu Koja ce IpeHoCH.

CyBnacHUMK MMa IIPaBO Jla CAMOCTajHO DACIO/aXKe CBOjUM Y/IE/IOM,
IIPaBO Ha P>KaBUHY CTBAapM, Ha YIOTpeOy CTBapy, IIpaBo Aa YIpaBjba CTBa-
pu, IpM 4eMy je 3a IIOC/IOBE KOji IIperiase OKBUP peloBHe ymorpebe IIo-
TpeOHa CarJlaCHOCT CBUX CyBJIACHUKA, 300T 4era je CyCBOjUHA YeCTO Ipel-
MeT OpojHux crioposa Mebhy canaCHMuMMa.38 V3 HaBepeHOr ce 3aK/bydyje
Ia HYje IeMICXO0JHO BPIIUTY NIPEHOC HEYHOBYEHE IMOBMHE y CT€YajHUM I10-
CTYNIMMA ca BeMKUM 6POjeM CTeuajHIX MoBepuiana.”

Jako MOCTOje CYNpOTHAa MUIIbera,’’ MpeHOC HeyHOBYeHe MMOBM-
He MO)Ke Ce BPIINTHU CaMO Kafia Cy CBM IOCTYIIM IOBOIOM OCIHOPEHMX IIO-
Tpa)XXMBamba IPaBHOCHA)KHO OKOHYaHM. Y CYNIPOTHOM OU ce BPIINO YCTIOBaH
IPEHOC CYyBIACHMYKMUX yJiella Y HEYHOBYEHOj MIMOBMHM Ha CTeYajHe IOBEPU-
olle OCIIOPEHNX MTOTPaKMBaba KOju BOJie IIApHMILIE Pajyl BbUXOBOT YTBphemwa,
aHAJIOTHO pe3epBalllji CPefCTaBa 3a IOBEPUOLE OCIOPEHNUX MOTPaXKMBarba
KOjU Cy NOKPEHY/IU MapHule. YCTIOBaH IIPEHOC 61 JOBEO [0 TOra Ja MCXOF
TUX IApHULA Mema yJene CBUX CTeYajHUX MOBEpuUIalla Ha Koje je IMpeHeTa
MMOBMHA I TO IO BUILIE IIYTa y 3aBUCHOCTY Of TOTa KOJIMKO je TAKBUX Iap-
HIULIA U Pa3ININTO BpeMe HbIXOBOT OKOHYAma.

Ha mnocrymak HamraTe HeHamnaheHuX IOTpaKMBama CTeYajHOT
AY>KHUKA KOjU MOXKe OWTM NPUINYHO CIIOKEH, 3HAYajHO yTU4Ye U CTPYdU-
HOCT ¥ eMKAaCHOCT CTeYajHOr YIpaBHNUKAa Koje ce ornefajy y OmaroBpe-
MeHOM Kopuinhemwy CBMX 3aKOHCKMX MOTyhHOCTM, Kako 61 HeHaIllaTuBa
NOTpaXKMBakba O1/Ta CBefleHa Ha Hy)KHYU MUHUMyM.*!

Henanmahena morpaxxuBama CTeYajHOT MY>KHMKA Off IETOBMX Y-
HMKa MOTY OMTH IIpeMeT IIPEHOCa Ha CTevajHe MOBEepHolie CaMO YKOIMKO
y CTeyajy HeMa CpeJicTaBa 3a IOKpeTame IOCTyNaKa pajy HMUXOBe Hallla-
Te U YKOJIMKO Cy pelleleM O ofjpehuBamy 3aBpIIHOT POYNMIINTA IIO3BaHM
CTevajHy ITOBEPUOIN 1, YKOIMKO Cy 3aMHTEPEeCOBAHM 32 Jla/be CpoBoheme
CTeYajHOT TIOCTYTIKa, Y POKY Off 15 /jlaHa TOJJHeCy 3aXTeB, Y3 JOCTABY Jl0Ka3a

37 Bume o cycBojunu Bum. O6pen Crankosuh, Muoppar Opmuh, Cilteapro wpaso, 9.
nspamwe, Homoc beorpan, 143-155.

38 Ibid.

39 Taxo, mpumepa pagn: Pemmemem ITpuspennor cyma y Hauky Cr. 1/2013 op 26.3.2013. He-
YHOBY€HA VIMOBJMHA CTEYajHOT MY>KHMKA KOjy 4MHM cTaH y Yauky op 67,64 M2, npeHera
je Ha 142 crevajHa MOBepHOLA, KOj) Cy IOCTA/IN CYBIACHUIY Ha CTAHY ca yAenuMa Koju
ce kpehy op 0,18 1o 4,88%.

40 C. Jokuh, 37-39.

41 Bbopuc Bornuesnh, ,,Hamnara norpaxubama creyajHor Ay>kHUKa, CilieudjHu uHCpyx-
iwiop, 6p. 1-2/2016, 99-111.
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Ia Cy IpeRyjMIIN CpefiCTBa Y HaJIOXKEHOM M3HOCY. AKO ¥ OCTaB/beHOM POKY
HOBEpMOLM He YIUIaTe HaJIOKeHM M3HOC, HUTY CTE€YajHU YIPaBHUK HobOuje
carlacHOCT ofbopa moBepwIana 3a OTHKC HeHartaheHMX moTpaxuBama,
CTeYajHMU YIPaBHNUK MOXKe [JOCTABUTYU 3aBPIIHMU M3BELITAj I 3aBPLUIHY PadyyH,
y3 IIPeJIoT 3a 3aKasyBambe 3aBPIIHOI POYMIITA, Ha KoMe he cTedajHn mocty-
IaKk OMTHU 3aK/bydeH, y3 NpeHOC HeHamlaheHNX MOTpaKyBama Ha CTeYajHe
HIOBepyoLie, CPasMEPHO BUCHHM IUXOBUX YTBpDeHMX HOTpaKMBarma TaKo
IITO Ce Ha CBe CTeYajHe IOBEpUOLle MCTOT VCIUIATHOT pefia MOTPaKMBambe
IIpeHoCH y UCTOM IpoueHTy. HaBeneHO pelleme je LEIMCcXOfHO aKo ce MMa
y BUZY fia ce a/buM BoDermeM CTedYajHOT IOCTYIKA He 61 OCTBApMO HeroB
IUJb.

[TpeHoc HeHammaheHNX MOTpaXkKMBamba CTEYAjHOT AY)KHMKA Of Hero-
BUX IY>KHMKa Ha CTedajHe IoBepuolie mnopceha Ha ycTaHOBY ycTymama
HOTpaKMBama (I[ecuja) yMecTo MCIyHema, Koja je perymmcaHa 3aKOHOM O
06IMTalIOHNM OFHOCKMA. YCTYyTIabhe IIOTPaKiBamba yToBOpoM (Ijecuja) yme-
CTO MICIyHheHba MOCTOjM Kajja IY’KHMK, YMECTO UCITyHemba CBoje obaBese, Mo-
BEpMOILy YCTYIIU CBOje IOTPaXKVBalbe, YMMe Ce beropa obapesa Ipema Iose-
PUOILY Tach 3aK/bydereM yroBopa, 0 M3HOCA YCTYI/bEHOT MOTpaKMBamba. >
YroBop 0 ycTymamy HOTpaXXknBama je HedopMmasaH, N3y3eB y CIy4ajy Kaja
je 3a IIpaBHU 1T0CA0 KOjI je OCHOB yCTymama Ipomnucana ofpehena q)opMa.43
Kako ce pagu o yroBopy noTpe6Ha je carmacHOCT YTOBOPHUX CTpPaHa, YCTy-
IMOLIa ¥ IIPUMAOLIA, @ HUje MOTpeOHa CarIaCHOCT HY>KHUKA.

Mako nopnceha Ha yroBopHy Liecujy, 3a mpeHOC HeHartaheHNux morpa-
KVBakba Ha OCHOBY CYJCKe OJTyKe, He 61 ce MOTao KOPYCTUTI TEPMMH CyfICKa
1jecuja, Kojyu IIpaBHMYKA JIUTepaTypa 4eCTO KOPUCTY 3a O3HaYaBalbe IIpoMe-
He IoBepmIana y obnuranuju, 6e3 063upa Ha IIpaBHY OCHOB 13 KOT IOTHYE,
360T pas/iKa Koje TIOCTOje U HecropasyMa koju Mory Hactaru.** OcHosnn
pas/or 3a TO je HeJOCTaTaK CarJlaCHOCTU IOBEpMoOlLla MOTpaXkKuBama Koje
ce ycryna.*> MebyTum, y crydajy mpeHoca MOTpakMBama CTEUajHOT JIyX-
HJKa Ha CTe4yajHe IOBEPUOLE KOjM Ce BpIIM Ha OCHOBY pellera CTeYajHOT
Cyzuje, Jakle CyAcKe OfIyKe, IPENOr 3a yCTylame MOTpaXuBamba Jaje
CTeYajHy YIPaBHUK KOjM jeé 3aKOHCKM 3aCTYIIHMK CT€4ajHOT nqu-n/[}(a,46 na
KaKO IIOCTOj} CaIJIAaCHOCT CTE€YajHOI JY>KHMKA, Ka0o IIOBEPMOLA, pajin ce O
CyAcKoj mecuju. Y TOM cMMCITy Tpebamo 6 KOPUCTUTU TepPMUH YCTyIambe

42  3akoH o obnuramyoHuM opHocuma, Cnymbenu nucii COPJ, 6p. 29/1978, 39/1985,
45/1989, 57/1989 u Cnyxcbenu nuciti CPJ, 6p. 31/1993, wi. 444 ct. 1.

43 JakoB Paguumnh, O6nuiayuono apaso, ouwitiu geo, Beorpap 2004, 375.

44  Bup. Buiue y Komenitiap 3axona o obnuiayuoHum ogHocuma — Krvuia iipea, Crnoboman
Ieposuh (rmaBuu pexn.), CaBpemeHa agMuHIUCTpanuja g, beorpan, 1995, 840-841.

45 J. Pagumuh, 379.
46 3C,um 19cT. 1.
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HOTPaXKMBamba, YMECTO NMPEHOC MOTpaXKMBama Koju ce deirhe KOpuUCTH Y
cyackuM opyrykama. Takobe je moTpe6HO [OCTaBUTH pelliere O YCTYHamy
HNOTpaKMBamba AYXXKHNUIMMA CTEYajHOT NY>KHUKA fa Oy Ouny obaBeriTeHn o
IPOMeHN MOBepuoLa 1 0obaBe3aTy CTeYajHOT yIPaBHUKA f1a CTEYAjHUM IO-
BepMoLIMa KOjiMa je OTPaKMBatbe YCTYI/bEHO IIpefia CBe VICIIPaBe O AYTY.

VI IlpaBHe nocnenuie npeHoca

1. IIpeHoc ca acmeKTa CTeYajHOT MOCTYIKA

CredajHI MOCTYMAK je MOCTYNAK KOju CIPOBOAM HAJJIKHU CYA Haf,
CTeYajHUM JY>KHMKOM. Iberos nb je HajmoBO/bHMjE, CPAa3SMEPHO M KOJIEKTVB-
HO HaMMperhe CTeYajHUX MOBepUIalia U3 PACIIONOXKUBE MMOBMHE CTEYajHOT
IY>KHVKa, y ITO KpaheM BpeMeHy 1 ca IITO Mambe Tpoukosa. CTeyajHy 1m0-
CTYIIaK KOjI IyTO TPaje HEMa CBPXY, jep He MOXE Jla C€ OCTBapy IW/b CTeYaja.

3a cTevajHM NOCTYMAaK, MMajyhu NPBEeHCTBEHO Y BUY HETOBY CBPXY,
Te IY)KVHY HeTrOBOT Tpajaiba U Kopulllhemwe IIpaBa CTpaHaKa Ha MOHOIIEHe
3aXTeBa 3a 3aIITUTY IIpaBa Ha cyheme y pasyMHOM pOKY, HajIieUCXOTHUje
je la ce OKOHYa IITO Ipe. Y TOM CMIHCIY, Ca aCHeKTa CTeYajHOT MOCTYIIKa,
OIIPaBJAHO je CBAKO pellermbe KOje HUje CYyIPOTHO LM/bYy 3aKOHA, a JOBOAU
mo ybpsama mberoBor 3ak/pydema. Kako je Hajuemhm pasmor gyror Tpajama
CTEeYajHOT IIOCTYIIKA IOCTOjarbeé HEYHOBYEHE MMOBMHE, IIOCTYIAmbe CYHOBa
KOjU 3aK/bydyjy CT€YajHM IIOCTYIAK y3 IPEHOC HEYHOBUYEHE MMOBMHE Ha
CTedyajHe TIOBEpHOLle Y OHMM CIy4ajeBMMa Kafia je CTeYajHu yNPaBHUK VIC-
IpIeo CBe MOTYRHOCTM HeHOr YHOBUEHA 1 Kajja CTeYajHM CyAMja IPOLeHN
7a je LIeMCXOHO, OIPABJAHO je Ca aCIeKTa CTeYajHOT IOCTYIIKa.

2. IIpenoc u3 yria cTre4ajHuUX noBepuiana

CreuajHy noBepuIal je oBepuiall KOjM Ha [JaH IOKpeTamba CTeYajHor
IOCTyNKa MMa Heobe3beheHO moTpakmBame IpeMa CTEYajHOM [y KHM-
Ky.47 Ynora credajHMX moBepuiala y CTe4ajHOM IOCTYNKY je aKTMBHa jep
YYE€CTBYjy Y MOHOLIEIHY K/BYYHMX OfTyKa KOje C€ TUYy CTeYajHOr IOCTYII-
Ka 1 fa/be CygbuHe creuajHor myxuuka.’® Vi3 zakomcke meduHmmje mmma
CTEYajHOT MOCTYIKA MPOM3/IA3K Jla 3aKOH IPY>Ka 3alITUTY CaMO CTeYajHUM
TIOBEPYOIINMa, a JIa TIONITYje CTedeHa CTBApHa MpaBa OCTaINX MoBepuana.*’

47  3C, uj. 48.
48 M. Benrumuposuh, 75.

49  Bup. Buiue y I. Ajumnunep-Ilonosuh, ,IIpo6emM mpoMeHe IOBepuOLia IOTPAXKMBatbha
IIpeMa CTe4ajHOM AY>KHUKY, [léageceiliueitispiiio caseitiosarve cyguja upuepegrux cygo-
6a Peiiyonuxe Cpouje, Paguu matepujan II, cenrembap 2016, 9-12.
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CBOjCTBO CTpaHKe y CT€YajHOM INOCTYIKY CT€YajHM IOBEpUIAL, CTU-
4ye IpUjaBOM IIOTPaKMBama HAJIOKHOM CTEYajHOM Cymy Koja, usmeby
OCTAJIOT, MOpa Cafp>KaTy M3HOC MOTPAXMBamba U TO IIOCEOHO M3HOC ITIaB-
HOT iyra ca obpauyyHoM Kamate. [lakle, Ip1jaBy HOTpakKMBamba MOXKe IOJi-
HeTM CT€YajHOM CyAy CaMO Y HOBYaHOj IpoTuBBpefHOCTU. Kako credajHu
HoBepy/al, INpHjaBOM IMOTPaKMBama Of CTEYajHOr AY>KHUKA IOTpaxyje
HOBall, IOCTaB/ba Ce NNTame fla /M, 06e3 HeroBor INPUCTAHKA, IErOBO
HOTPaXMBambe MOXKe OUTUM HaMMUPEHO M IIPEHOCOM HEYHOBYEHe MMOBJHE
CTEYajHOT y>KHMKA, OJHOCHO Jja /I MOXKE Jla C€ CMaTpa /ia je IO HOLIEHeM
IpujaBe NMOTPaKMBalba IPUCTA0 M Ha HaMMpeme IPEHOCOM HeyHOBYEHE
nMoBuHe. [lodeB of ,,IpBOT ClleLMjaTN30BAHOT CT€YajHOT Hpom/lca“,50 na o
3IIIICJI-a, ycnoB 3a IpeHOC HeyHOBYeHe VIMOBMHE Ha CTedajHe IOBepulle
Owa je wuxoBa carmacHocT. CTedajHa 3aKOHOJABCTBA AP>KaBa y PErMOHY ca
KOjMMa MMaMOo ,,CTUYHE CTeuajHe KopeHe,’! MpeHOC HeyHOBYeHe NMOBUHE
Ha CTeYajHe IMOBEPHOIIe YC/I0B/baBajy HIXOBOM CAIIACHOIINY MM CTeYajHUM
NOBEPMOLMIMA, OPTraHM3OBAHMM Y CKYNIUTMHY IIOBEpMIALlA, HpPENyLITajy
foHoIIeme oTyke.”> OmTydyjyhu 0 HeyHOBYEHMM Tpe]METHMA CTeuajHe
Mace Ha 3aBPIIHOM pPOYMINTY, CTEYajHV IMOBEpHOLM OM MOIIM Ja JOHeCy
OIUTYKY Jla ce IpeAMeT IIpeHece Ha HEKOI CTeYajHOr IOoBepuolia Koju Ha TO
npucraHe, 6e3 HaKHajle Y3 ypauyHaBame y CTe4ajHy KBOTY WIM Y3 HaKHaLY,
fla ce IPeNyCTH CTeYajHOM JYXKHMKY YKOIMKO je (PM3MYKO JIMIle VU BJIac-
HUIIMA OCHOBHOT KallMTaja CTEYajHOT JY>KHUKA WM fIa Cé IIOHOBO MOKYIIa
YHOBYeHe YKOTUKO MPOI[EHe JIa Ce He Pajii O HeyHOBYMBOM mpeamety.” Ca
HaBeJEHOT CMaTpaM Jla Ce He MOXXe IIPETIIOCTABUTH Jja je CTeYajHM IOBEpU-
a1l IOJHOLIEHEM IIpMjaBe MOTPAXMBaMba MIPUCTA0 U Ha HAMUpPEHE NPEHO-
COM HEYHOBYEHE UMOBMHE, jep TO NpeACTaB/ba IOBPEY HErOBUX OCHOBHMX
pasa.

JMHTepec cTeyajHMX NOBepuIalia je HajIIOBO/bHMje HaMupeme, Meby-
TUM, Y MOMEHTY IIpeHOCa HEYHOBYEHE MIMOBJHE MOXKEMO CaMo Jja IIPeTIIOCTa-
BUMO Ja he mpeHocoM cTevajHV MOBepuONY OMTH HAMMPEH! Ha IOBOBHYjU
HA4lH, jep He MOXXeMO 3HaTu f#a nu he ycmeTu fla yHOBYe MIMOBUHY 4uje
Op>Kambe KOILTA, aKO Ce MMa y BUAY Aa TO Hije IOLIIO 32 PYKOM CTeYajHOM
YIPaBHUKY, KaO CTPy4HOM uiy. Tpeba y3eTn y 063up 1 TO #a Cy CTedajHM
IOBepUOLM, Y HajseheM HpOLEHTY, OMBIIM pagHUIM CTEYajHOT NY>KHMKA,
YI/ITaBHOM IIPAaBHO HEYKEe CTPaHKE KOjé TOTOBO HUKaJla He MPefy3uMajy lajbe
panime Ha YHOBYEHY MMOBMHE KOja UM je IpeHeTa. HaBefeHn 3ak/bydax je
U3BENEH U3 YMIbEHMIE Jla CTeYajHM ITOBEPMOLM IPEHETUX MOTPaXkKMBarba

50 B. Paposuh, 23.
51 Ibid., 24.

52  Ibid., 597.

53 J. Tapaumh, 285.
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He TpaXke Off CTeYajHMX YIpaBHUKA Ipelajy MCIOpaBe O AYry WIM APYTy
TOKyMEHTaljy pajiu peannsannje IpeHeTUX MOTPaXMBambha, HUTH TI0Ka3yjy
VHTEpEeCOBahe 3a IPUMOIIPEajy HEIOKPEeTHE UMOBMHE KOja UM je IIpeHeTa.

IIpaBHOCHa)XHA CY[ICKa OfITyKa Yy KOjoOj je cafp>KaH IIPEHOC HEYHOB-
4YeHe MMOBMHE Ha CTedajHe IOBEPMOLE je jaBHA MCIpaBa Ha OCHOBY Koje
CTE€YajHM TIOBEPUOLIM, YNMCOM Y KaTacTap HEIOKPETHOCTH, CTUYY IIpaBoO
CBOjMHE Ha TOj UMOBMHIL.

ITpaBHOCHa)XKHOIINY CyZICKe OITyKe O IPEHOCY IpaBa CBOjMHE Ha He-
YHOBYEHVM HEIIOKPeTHOCTMMA CTeYajHOT AY>KHMKA U TO: 3eM/BUILTY, 3rpajia-
Ma, CTaHOBVIMA, IIOCJIOBHOM IIPOCTOPY, Irapa)kamMa U APYTUM rpaheBMHCKMM
06jeKTVMa 1 IPEHOCOM IIpaBa CBOjUHE HA MOTOPHOM BO3MWITY, Ca U3y3€TKOM
TPaKTOpa, MOIIefla, MOTOKY/ITMBATOPA M PajiHe MallllHe, CT€YajHM IIOBEpHIaLL
TmocTaje 06BE3HMK TIope3a Ha TIPEHOC ANOCOMy THHX TipaBa.”> Takobe, mocTaje
¥ 06BE3HNK TIOpe3a Ha MMOBUHY,”® Koju ce yTBphyje 3a CBaKy KaleHIapcKy
TO[VIHY Ha IIPaBO CBOjMHE U /Ip>)KaBJMHE Ha HEIIOKPETHOCTMMA KOje ce Hajase
Ha Teputopuju Pemy6muke. ¥ crydajy cyBTacHMINTBA UM CYAp>KaBUHE, 00-
BE3HMK II0pe3a je CBaKM CTe€YajHN IOBepuIal] Ha KOra Cy IpeHeTa HaBefleHa
IIpaBa, CPa3MEPHO CBOM Y/IENy Y OFHOCY Ha Ilely HEMOKPETHOCT.

W3 HaBemeHOr Ipomsnasy fa IPEHOCOM HEyHOBYEHe MMOBMHE CTe-
JajHM IToBepuoLy cTndy u ofpeheHe ob6aBese, 01 KOjUX CYy HeKe U3BECHE, Kao
IITO je mopecka o6aBesa, OK Cy pyTe Be3aHe 3a IIPOJiajy IIpeHeTe UMOBIHE,
VIV YKOJIMKO je IPeHeTO MOTPaXMBalbe, 3a TIOKpeTame ¥ Boheme IoCTyI-
Ka HaIlIaTe, IITO je Hajuemhe cKyIo, oTe>XXaBajyhe 1 HeM3BeCHO, aKO ce MMa
y BUAY [la CY pasjo3sy KOju Cy JOBeIU [0 NpeHOca HeyHOBYeHe MMOBUHE,
HeJl0CTajarbe CPEeiCTaBa y CTedajy ja O ce OHa YHOBYMIIA, BbeHa HeaTPaKTUB-
HOCT M HE3aMHTEPECOBaHOCT KyTIala.

3. Pa3my4yHu nosepyuony 1 NpeHOC UMOBHHE
Ha CTe4YajHe NOBepIoILe

3aKOH 0 CTevajy y Wwi. 49 meduHMIIe pasTyqHOr IOBEPUOIIA Kao MOBe-
puona Koju MMa 3a/10)KHO IIPAaBO, 3aKOHCKO IIPaBO 3a/ipyKaBatba MM MIPaBO

54 3aKkoH O OCHOBaMa CBOjUHCKOIpaBHUX ofHoca Cr. suciti CPQ]J, 6p. 6/80 u 36/90, Cn.
nucimi CPJ, 6p. 29/96 u Cn. inacnux PC, 6p. 115/2005 - mp. 3akoH, 41. 20 CT. 2, Koju
MIPOINCYje [a Ce IPAaBO CBOjUHE CTIUYE U OfTyKOM JP>KaBHOT OpraHa U 3aKOH O Jp>KaB-
HOM npemepy 1 Karactpy, Ca. inacnux PC, 6p. 72/2009, 18/2010 n 65/2013, koju y 4.
60 cr. 1. mpomnucyje Ha4emo KOHCTUTYTUBHOCTY yIuca, a y 9i. 88 cT. 1 u 2, fia je jaBHa
JCIpaBa U IIPAaBHOCHAXKHA OfTyKa CY/a.

55 3akoH o mope3uma Ha uMoBuHy, Cn. inactux PC, 6p. 26/01, 45/02 - YC, Cn. nucinn CPJ,
6p. 42/02 - YC, Cn. inacnux PC, 6p. 80/02 - np. 3axon 80/02, 135/04, 61/07, 5/09, 101/10,
24/11, 78/11, 57/12 = YC, 47/13, 68/14 - np. 3akoH), @wi. 23 cT. 1, wt. 24 ct. 1 Ta4. 1, u.
25 cr. 4 myn. 29 cr. 5.

56 MWUcro,un.2cr.lTad. lm6mcr.2umcr. 3, w1 4crt.1mcr. 2.
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HaMMperba Ha CTBapMMa U NpaBUMa O KOjuMa Ce BOJIe jaBHE KIbUTE, IITO My
Jaje IpaBO IPBEHCTBEHOT HaMUpEmha U3 CPefCcTaBa OCTBAPEHMX HUXOBOM
IIPOMIajoM, A/l ¥ Kao IOBEPMOLA KOjU HMje CTe€4ajHU MOBEpUIaLl, aau Koju
CTaTyC CTEYajHOT IoBepuola Moxke cTehm ykommko, 6e3 cBoje Kpusmile,
He MOXKe Jla HaMMpPM CBOje YTBPHEHO paslTydHO NOTpaKMBame M YKOIMKO
CTEYajHOM CyJVjU M CT€YajHOM YIPABHUKY ITOfHECE NMCAHM 3aXTEB KOjUM
ce ofpuye cTaTyca pasJTy4yHOr IIOBEPHOLIA, Y3 UCTOBPEMEHO IIO[HOIIEHE 3aX-
TeBa HAJJIOKHOM DETHCTpPY 3a Opucame TepeTa Ha MMOBMHU Ha KO0jOj MMa
pasnydHo mpaBo. Jlakse, fa 61 moBepumIal; CTeKao CBOjCTBO Pa3MydHOT I10-
Bep1ola MOpajy KyMy/IaTMBHO Jja Oy/ly UCITyHbeHa JIBa yCIoBa: /ja MMa 067m-
raliOHO NIPaBO IIpeMa CTeYajHOM JY>KHUKY U JIa MMa CTBAPHO IIPaBO 3a/10Te
Ha HeroBOj MMOBUHY paju 06esbeherma Tor moTpaxkusama.’

Pasny4nn moBepuonyu cy NpMBUIETOBAHN MOBEPMOLYM CTEYAjHOT JTyXK-
HIKA KOjM CBOja IOTpakNBama HaMI/ngljy Ipe CTe4yajHMX MoBepuana u 6es
0631pa Ha TOK CTEYajHOT TOCTYIKa.”> OTBapame CTEYajHOT TOCTYIKA He
yTH4Ye Ha IOJI0XKaj pasay4dHOTr MOBepyMolla KOju OCTaje MCTU Kao Ja CTedadj
HIIje OTBOPEH.

CBoje moTpakmupame, UCTO KaO M CT€4ajHM IOBEPUIALl, OCTBapyje
CaMO y CTEYajHOM IIOCTYIIKY MOJHOUIEIEM IIpMjaBe IOTPAXKMBAKA, Y3 U3-
yseTak mpomucal 4. 80 cT. 2 3aKoHa O cTevajy, Kajla je JIOHeTa OfIyKa O
yKMzamwy 3abpaHe U3BpIIeHa ¥ HaMupemwa. JI3MeHama 1 jonyHaMa 3aKoHa
0 cTeuajy mo6O/bINAH je TONIOXKaj pasmyyHor mosepuora,®’ Tako mTo MYy je
maTa MoryhHOCT 7a, Kajja je BpeJHOCT IpeMeTHe MMOBMHE Mamba Off M3-
HOCa IeroBor obesbeheHor morpaxxmpama, a Huje Off K/byYHOr 3HaYaja 3a
peopraHmsanyjy, mojHece MUCAHM 3aXTeB 3a yKujame 3abpaHe M3BpIIeHa
VI HaMMpera Koju Mopa fia caipkKi ¥ IPOLieHy BpeJHOCTY MMOBMHE KOja
je TpeaMeT paslydyHOr IIpaBa CauMibeHy Off OBIamheHOr IpoIleHMTeba
HajKacHMje TOIMHY JlaHa Ipe OTBapamba CTeYajHOr IOCTyNKa. Taja creyajHn
CyAuja TOHOCH OJUTyKy O YKMAamy 3a0paHe M3BpILIeHa WIM HaMMpema U
pasTy4HM INOBepu/Iall MOXKe Jla peanusyje XUIIOTeKy, OFHOCHO PYYHY 3a-
JIOTy BaH CTEeYajHOT IocTynka. MehyTnum, ykonnko He mopHece Takap 3ax-
TEB, Ha Pa3/lyyHOr IIOBEPMOIA HE MOXeE Jja C€ IIPeHece HEYHOBYEHA VIMOBU-
Ha Ha K0joj ¥Ma yTBpDeHO Pa3TyyHO NpaBO MAKO je HeHa BPeJHOCT Mamba
ol MoTpaxuBama Koje o6esbehyje.5! Tama ce obesbehena mmoBmHa Koja
HMje IpojaTa HM IIOC/Ie BUIIE IOKYIIaja Mpofiaje MPEHOCU CTEYajHUM II0-

57 Ilpecyna ITpuBpenHor anenanuonor cyna Ibk. 8598/12 ox 03.04.2014. rofyHe, 06jaB/beHO
y Bunitieny cygcke tipaxce iipuspegrux cygoea, 6p. 1/15, 52-53.

58 M. Benumuposnuh, 52.
59  Mapujana [lykuh — Mujarosuh, Citieuajro ipaso, Hosu Cagn, 2010, 228.

60 Bug. Bumte y I Ajummmnep ITorosuh, ,BakHrje HOBMHE Y CTeYajHOM 3aKOHOJABCTBY,
Citieuajuu unciipyxiiop, 6p. 1/2014, 22.

61 Pememe [IpuBpenHor anenanuoHor cyna, 8 Ilex. 321/14 ox 2. 7. 2014.

123



YIAHLN IIpaBo u npuBpena

BEpUOIMA Ca TE€PEeTOM YCTAaHOB/bEHVMM Yy KOPUCT pasjyyHOI IOBEpUOla.
TakBo HocTymame Huje LeMUCXOHO jep ce, HelmoTpebHo, camo Hamehy o6a-
Be3e CTeYajHUM IIOBEPMOIMMA, a HUje Y CKIajy HM ca LM/beM CTedaja jep
ce He OCTBapyje HAjIIOBO/bHUje HaMMpeme CTeYajHMX IOBepuIala, o03u-
POM [ia je IpoliebeHa BpPeJHOCT IIpeHeTe MMOBMHE Mama Off MOTPAXMBaba
Koje o0esbebyje, ma M YKOMMKO CTe4YajHM MOBEPUOLM YCIIEjy fia IPOAajy
06e36eheHy MMOBMHY, IIpaBO NPBEHCTBA Y HAMMPEIbY MIMajy PasIydH!U IO-
BEpMOLIM U 32 CTeYajHe He O 0CTaIo HUINTA, a MMaIN OM TPOLIKOBE Be3aHe
3a YHOBY€H€ IMOBIHE.

IToce6an mpo6reM MpefcTaB/bajy M CTeYajHM IMOCTYILM Ca BEIUKUM
OpojeM cTe4yajHUX IOBepuIalid y KojuMa MOCTOoju 0be3beheHa HeyHOBueHa
VMIMOBJHA KOja HMje IIpojaTa HM IIOCIe BUIIe MOKYIIaja NIpofaje, Kaja Huje
Ie/IMCXONHO BPLINTY HeH IIPEHOC, 1A Ce ITOCTaB/ba INUTabe ONpPaBIAHOCTU
3abpaHe IIpeHOCa HeyHOBYeHe 00Oe3beheHe MOBIHe Ha pas3iydHe IOBEPUO-
e. Y ToM cMuciy, Tpebasio 6u HO3BOMUTH NMPEHOC HEYHOBUeHe 06e36eheHe
MIMOBJHE Ha pasjlTy4yHe IOBEpMOLe, Y OHMM C/IydYajeBMMa Kajja He MCKOpHU-
CTe 3aKOHCKO oBjautheme U3 Wi. 93 ¢T. 5 3aKOHa O CTeYajy ¥ He IOJHECY
3aXTeB 3a yKUjame 3abpaHe M3BpIIeHa WM HAMMPEHa, @ BIUCHHA HIXOBOT
06e36eheHor morpaxnBama je Beha o mpoljereHe BpeJHOCTH HEyHOBUYEHE
MMOBIHE KojoM je 06e36ebheHo.

4. IIpaBa 3a/10)KHMX IOBepIIaNa KO, NPEHOCA IMOBMHE
Ha CTevYajHe IoBepuone

3aJ10)KHY IIOBEPMOLY KOji Cy Y CTeYajHO 3aKOHO/IAaBCTBO YBefleHU 3a-
KOHOM O M3MeHaMa U JOoIlyHaMa 3aKoHa o cTeyajy u3 2014. r, 3a pa3muky
Off pasIy4HMX, HeMajy MOTpaXkiBarbe IIpeMa CTEYajHOM NY>KHUKY, all UMajy
3aJI0)KHO IIPAaBO Ha CTBAapyMa MM IIPAaBMMa CTEYajHOT AY>KHMKA O KOjUMa
ce BOJie jaBHE KibUre. 3a/I0KHIU IIOBEPUOLIM U HUCY NOBEPUOLM Y IPAaBHOM
CMMCITy Te pedM jep HeMajy MOTPaXKMBarbe IpeMa CTEYajHOM JY>KHUKY.

VM mopep Tora mro UCTO Kao U pas3ay4Hy, MMajy CTBAPHO IIPABO 3aJI0-
re Ha MIMOBVHY CT€YajHOT JIY)KHMKA, TI0JI0Kaj 3aT0KHMX ITOBepMIalia je Omut-
HO JIpyTa4uji y OFHOCY Ha pasjIy4He, jep 3aKOHOMIaBall 3aIITUTY KOjy IpyKa
PasIyYHOM IIOBEPUOLLY KPO3 IIPABO HA IOHOLIE e 3aXTeBa U3 WI. 93 cT. 4 n
5 3akOHa O CTevajy, He IPY)Ka 3a7I0)KHOM.

YumeHnna fa, Mako M jefHU M APYrM uMajy obesbebeme Ha mmo-
BUHM CTEYajHOT IY>KHUKA, a HEMajy MCTY 3aKOHCKY 3alITUTY, JOBOAM J0
Heje[HaKoT IOCTYIama, 11a je OTPeOHO OMOTYRMUTH U 3a/I0)KHOM ITOBEPUO-

62  Bug. Bumte y I. Ajummumnep ITonosuh, ,,ITojam u monoxaj 3anoxHor nosepuona’, Jseage-

cemmiitipehe caseiiosarve cyquja upuspegrux cygosa Peiiybnuxe Cpouje, Pagun MaTepujan
11, 3matn6op, 2015, 8.
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Iy Ha UAEHTNYaH HAa4YMH Kao M pa3/;IlyqdHOM, 3allITUTY IIpaBa Kpo3 MOI‘thOCT
MOJHOILIEkA 3aXTeBa U3 WI. 93 cT. 4 u 5 3aKoHa O CcTevajy.

5. VIsny4Hu noBepuony ¥ NpeHoc MMOBMHE
Ha CTeyajHe MOBepUoLe

Wsmyynn nosepuial je nuie Koje, Ha OCHOBY CTBApHOT WM JTMYHOT
IIpaBa, MMa IIPaBo Jla TPaXky Jla ce CTBAp Ha KOjOj TO IPaBO MMa U3JBOjU U3
credajHe Mace.”” VI3Iy4HM oBepuial HeMa IIOTpaXKMBalbe IIPEMa CTEYajHOM
IY>KHUKY, Beh camMo mpaBo fa 3axTeBa Jla Ce IEroBa CTBap mweMy Bpatu. Ta
CTBap He ylasu y CTedajHy mMacy,’ jep ,He MpeCTaB/ba IMOBUHY CTEYajHOT
nmyxHuuka, Beh umosuny tpeher muma“® amu jy je crewajum ynpasHuK mpnu-
JIMKOM Bpllera IIOMNCa 3aTeKao KOJ CTeYajHOTr Jy>KHMKaA U mommcao. Kako
HeMa IOTpaKyBame IpeMa CTeYajHOM AYKHUKY, Beh camMo mpaBo jja Kao
BJIACHMK 3axTeBa noBpahaj cBoje cTBapy Koja ce HalllTla KOJ, CT€YajHOT JyK-
HJKa, IPaBWIHUjU TEPMVH 32 HErOBO O3HauaBame 01 010 ,MMasal] usmyd-
Hor mpasa“’’

CBoje mpaBo MOKe OCTBApUBATH Y CT€YAjHOM MTOCTYTIKY MOJHOLIEHhEM
U3TYYHOT 3aXTeBa, a/ll U y APYTUM CYACKuUM Imoctynnuma. Kao mpouecHa
IPeTIIOCTaBKa 3a MOfHOIIEHhe M3TydHe Ty>KOe He TPaK! ce Jja je IpeTXof-
HO TOZHET UMY IHM 3aXTeB Y CTeqa]HOM MOCTYIIKY, I je OCIIOPEHO U3TyYHO
TIPABO U /12 je JIaT YT Ha mapHuiry.” MebyTum, pagu samrure cBojux mpasa
IOXKEJbHO je Jja M3MYYHM ITOBepuIal] IOofIHeCe U3TyYHU 3aXTeB y CTEYajHOM
TMOCTYTIKY, /ia Ou cTe4ajHOr yIpaBHMKA yT03Hao ca CBOjUM IIPaBOM, YKOMUKO
JICTO HMje YIMCAHO Yy jaBHe Kibure. Ha Taj HaumH 61 usberao na y credajHoM
HOCTYIIKY, 300T He00aBeIITEeHOCTN CTEYajHOT YIIpaBHMKA, fobhe fo mpoxpaje
IEeroBe CTBApML.

ITpeHOC HeyHOBYeHe MIMOBMHE y CTeYajy Ha CTevyajHe IoBepuole 6e3
yTHUIIaja je Ha M3Iy4YHe IIOBEpMOLe, OCUM YKOIMKO Ipe cTedaja gobe mo
orybema cTBapu Ha K0joj M3/TyYHM IIOBEpUIAL] MMa M3TyYHO IPaBo. Y TOM
CIIy4ajy, YKOIUKO je MpOTUBYMHMAOA M3BPIIEHA, U3TYyYHU HOBepUIal] MMa
IPaBO Ha HAKHAJY IITeTe Kao CTeYajH! IOBepuIall.

63  Ibid.,7-25.

64 3C,uwr 50crT. 1.

65 3C,ur50ct.3muwr 112 cT. 1.
66 . b. Crmujenruesuh, 33.

67 Mupjana Paposuh, ,,CredajHonpaBHe mocnepmuie HeosnamheHor oryhema mpenmera
uany4Hor npasa‘, y: Cetucnas Tabopoumn (yp.), Paseoj ipaeroi cucitiema CpbOuje y
xaponusayuju ca ipasom EY: dpunosu Ilpojexiay 2010, IIpaBuu daxynrer YHUBep3uTe-
ta y beorpapny, beorpag, 2011, 72.

68 Pememe ITpuBpenHor amenmanmoHor cyga IDk. 8781/11 ox 27. 10. 2011. 1, 06jaB/beHO y
Bunitieny cygcke iipaxce ipuspegrux cygosa 6p. 4/12, 89-90.
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Jlaxre, Tajja cTaTyc usmy4Hor nosepuona Hehe Hu crehn, jep ce cTBap
He HaJIa3M y CTe4ajHOj Macy, Beh cBoje mpaBo MoXKe OCTBApUTU KA0 CTeYajHNI
HOBepIIal] MOJHOIICHhEeM IIpMjaBe MOTPaKMBamba. Y TOM CIydajy 6mo 6u y
VICTOM TIOJIOKajy Kao M CTeYajHu IoBepyouy Tpeher McniaTHor pefa y Koju
6u 6MI0 CBPCTAaHO HErOBO IIOTPAXKIMBambe, Te OU HaMMpeme 3aBUCUIO Off
pacronoxuse aeobHe Mace.’” CaMo Tajja 6U HeroBo TMOTPAKMBakba, Kao
HOTpPa)KMBambe CTeYajHOT IOBEPUOILIA, MOIJIO fia Oy[e HAMUPEHO U IPEHOCOM
HEYHOBYEHe VIMOBIMHE CTeYajHOT [y>KHMKA.

VII 3akpyvax

CrevajHM IOCTYNAK Ce CHPOBOAM Pajiy 3aLITUTE MHTEPECa CTeYajHUX
MOBepu/Iala ¥ IbMXOBOT KOJIEKTUBHOT U HAjTIOBO/bHYjET HAMUPEa. AKO IyTO
Tpaje CTBapa TPOIIKOBE KOjU CMamyjy He00Hy Macy 3a IOfeNy CTedajHUM
NOBEPMOLMMA, a BPLIM Ce€ M IOBpeJa YCTaBOM TapaHTOBAHOI IIpaBa Ha
OKOHYame CY[ICKOT IOCTYNKa y pasyMHOM poky. Hajuemhw pasnor myror
Tpajamba CTeYajHMX IIOCTYIAKa je MOCTOjalbe HEYHOBYEeHe MMOBMHe. Hame
nocrojehe 3aKOHCKO pellleme ce CacToju y NPEHOCYy HeyHOBUEHE MMOBUHE
Ha CTedajHe IIOBEPMOIlE, aKO CTE€YajHN Cy/Mja IPOLEHM Jja je LIeNMCXOTHO.
YKONMMKO 6M ce OCTano MpU HaBENEHOM pellelby, TO OU 3aXTeBalo U3MEeHy
3aKOHA TaKo IITO O) Ce 3a MMOBMHY KOja ce He MOXKe YHOBYMTU HU IOCTIe
BUILE MOKYyIIaja IPOfiaje, YMECTO [OCaflallitbel TEPMUHA HepacHOfle/beHN
Te/IOBY CTeYajHe Mace, YBeO TEPMUH HEYHOBUMBM IIPENMETH CTeYajHe Mace
VIV HeYHOBYUMBM JIEJIOBY CTe4ajHe Mace, KOju 60/be O3HaYaBajy eH IojaM,
ykasyjyhm fa ce pagy o peTKMM CUTyalujama y KojuMa ce MMOBMHA HIje
MOITIa YHOBYMTH U IOPEJ;, CBUX IIOKYIIaja CTEYajHOT YIIPaBHMKA IIPely3eTUX
y CKnafy ca 3aKOHOM O CTevajy.

Takobe 6m Tpebano ppyraumje mepumHMcaTM GAHKPOTCTBO y Wi 1
CcT. 3 3akoHa Koje cajja ymyhyje Ha TO fja ce CTe€YajHVM IIOCTYIAK CIIPOBO-
IV IIPOJIajoM LIE/IOKYIIHE VIMOBMHE CTEYajHOT NYXKHMKA, YMECTO U3 Iherobe
BPEJHOCTI.

Ocum TOra, IMpeHoC HEYHOBYEHE MMOBMHE Ha CTedyajHe IOBEpHOlie
6u Tpebaso YCTIOBUTH HBUXOBMM IIPUCTAHKOM, MMajyhm y Bupy Aa mpuja-
Ba INOTPaXMBama IIpefiCTaB/ba 3aXTeB 3a HOBYAaHOM MCIUIATOM M fa ce
He MO)Xe IPEeTIOCTAaBUTH Jla je CTe4YajHu IoBepual] IpujaBOM HOBYAHOT
NOTpakiBarma IPUCTA0 VM HAa HaMUpPEHe MPEHOCOM MMOBMHE. YKOIMKO
CTevajHy OBepPMOLM He 6M IPUCTA/IM Ha IIPEHOC HeYHOBYEHe IMOBIUHE MCTa
Oy MOIIa fia ce NMPenyCTH OCHMBAYMMa CTeYajHOT My>KHUKa. [Ipyro pemierme

69 TI. Ajummmnep Ilonosmh, ,ITonoxaj many4dHoOr moBepuona Kpo3 mpakcy IIpuBpepgHOr
anenaryoHor cyna‘, y: Jparuura b. Cnujerruesuh (pep.), ITpumena iojegurux uHcitiuiiy-
wa ciieuaja, 360pHux pagosa, Inocapujym, beorpan, 2014, 95.
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6u Morzo fja 6yzie Ia Of/TyKa O HEYHOBUMBMM IIpEIMETHU CTedajHe Mace Oype
IpenyIITeHa CTeYajHNM MOBepMOIIMa KOjyu OU je JOHOCMIV Ha 3aBPIIHOM
POUMIITY, @ YKOIMKO je He JOHeCY HeyHOBYEeHa IMOBVH 01 MOITIa [ia ce Ipe-
ITyCTY OCHMBA4YMMa CTEYajHOT NY>KHMKA.

Tpebamo 6u mosBOMMTM Ja ce Ha pasjlydHe IOBEpHOLe IIpeHece He-
YHOBYEHa MMOBMHA Ha KOjoj MMajy yTBpheHO paslTyyHO ImpaBo, YKOIMKO je
IheHa BPEJHOCT Mama Off MOTpaXyBamwa Koje 06e3bebyje, a Hucy mopHenmn
3axTeB U3 WI. 93 CT. 5 3aKOHa 0 CcTeyajy, jep ce IPeHOCOM TaKBe MMOBJHE Ha
CTedajHe TIOBEPUOIle HE OCTBapyje IM/b CTEYajHOT IOCTYIIKA.

Taxkobe 6m Tpebanmo omoryhurm 3ajoKHOM IOBEpPUMOLY Aa 3AIUTUTY
CBOT IIpaBa y CTeYajHOM IIOCTYIIKY OCTBAapU KpoO3 IIOZHOIICHE 3aXTeBa U3
1. 93 cT. 4 m 5 3aKkoHa o crevajy. Ha Taj HaumH 6u ce pemmo u npo6nem
HEYHOBYEHe MIMOBJHE Ha K0jOj 3a/I0KHY [TOBEPI/IALL MMa 3aJI0XKHO MIPaBo.

Pagyu ymreme 3sHaTHMX CpefcTaBa KOjU OfJjla3e Ha TPOILIKOBE OIJIa-
IIaBama MMOBIHE KOja ce IIpofiaje, Tpebao 6u ormanraBame Mpojaje UMOBM-
He y CTedajy BPLIMTHU IyTeM cajTa [IpyBpeHOT alealyoHor CyAa, ATeHIuje
3a JIMIleHIpame CTeYajHUX yrnpaBHuKa u IIpuspenne xomope. Tume 6u ce
IIMpeM KPYTy Il YIMHWIO JOCTYIHIM ObaBellTere O IPOfiajl UMOBUHE Y
CTevajy M pelo mpobieM HeyHOBYMBE MMOBUHE Y CT€YajHUM IIOCTYIIMMA
Y KOjuMa IIOCTOj! HEOCTAaTaK CPeCTaBa 3a OINIalllaBarbe IIPOoJiaje.

Y cBakoM cry4ajy IoTpe6HO je Kpo3 M3MeHy Ipommca Koju ypehyjy
OBy o6macT 60j/be perymmcatyi OBaj MHCTUTYT Y LBy OpKer 3aK/byderma
CTeYajHOT TIOCTYINKA, y MHTEPecy CBMX HErOBUMX YYeCHMKA, a Ipe CBera
CTeYajHUX MOBepIIalla pajyl KOjUX Ce CTe4ajH! MOCTYNaK M BOMN.
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Aleksandra DORDEVIC, M.A.
Senior judicial assistant in the Commercial Court of Kragujevac

LEGAL TREATMENT OF UNREALIZED PROPERTY
OF A DEBTOR IN BANKRUPTCY

Summary

The unrealized property of a debtor in bankruptcy is, in the narrow
sense, the property that the bankruptcy administrator failed to cash in or real-
ize after several legally enforced attempts to do so. The law on bankruptcy, as
an exception to the rule, stipulates that in this case the final division may be ap-
proached and that the decision on the undivided parts of the bankruptcy estate,
as they are defined, is made by the bankruptcy judge, but he does not regulate a
detailed treatment of the assets which have not been realized. In this paper, we
analysed the legal treatment of the unrealized property of the debtor bankruptcy
in the bankruptcy legislation of the Republic of Serbia, the transfer of unreal-
ized assets onto bankruptcy creditors and the legal consequences of the transfer
from the point of view of all creditors in bankruptcy proceedings. The author’s
conclusion is that the legal term denoting this property is not an adequate one
and that the term non-monetizable assets of the bnkruptcy estate would best
determine the property in question. Apart from that, the author advocates for
a more detailed legal arrangement of this institute as well, in order to speed
up the completion of bankruptcy proceedings and to protect the interests of its
participants, and above all the bankruptcy creditors for whom the bankruptcy
proceedings are being conducted.

Key words: unrealized property of a debtor in bakruptcy, transfer of
unrealized property onto creditors in bankruptcy, the rights of
bankruptcy creditors in the transfer process.
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Onia MUTPOBI'h
CTY[leHT JOKTOPCKMX cTyauja Ha IIpaBHOM dakynreTy
YauBep3urera y beorpany

OOJHOC 3]I0OCTAB/bAIbA HA PALY
M CEKCYAJIHOT Y3HEMIUPABAIbA Y
PATJHOM 3AKOHOJABCTBY U ITPAKCI
PEIIYBJIMKE CPBMJE

Pe3sume

Y yumwy ouysawa gocitiojanciiea Ha pagy, ipaso Petiybnuxe Cpbuje us-
Hegpuno je peuierva y ioinegy 3awiitiuiiie 04 370CiHA6/bAA HA PAgy U ceK-
cyanHol ysHemupasarea. Vilak, Hegocnegrociiu xoje kapaxitepuuly 3aKoH o
ciipeuasarvy 310CiA6LAWA HA PAgy U 3aKOH 0 pagy ¥ Kojuma cy gepurucanu,
YuHe KOMUIEKCHUM pasipaHuderve 08UX UHCIAUTHYTHA Y UpAKcU, 6aul Kao u
obesbehusarwe genomisopHe 3awiiiuilie agpecaitia osux noHawarea. Cioia, y
pagy cy ananuzupanu OUTHU enleMeHiliy 06a UpasHa Hojma, y3 0Cepill Ha yTio-
pegHotipasHa peuierva. Pasmaitipajyhu cnuunociiu, anu u ocobeHoCHiu 08UxX
UHCIUUTAYTA, 3AK/bYHUNIU CMO ga je OCHO8 HUX0801 PA3NIUK08AHA Y MOULUBY
3a dpegysumarve HeqoiyuitieHol HoHauarea, OgHOCHO W0 ga /iU je OHO UHCTU-
PUCAHO TUMHUM C60JCHIBOM Agpecaitia U AUHUM OGHOCOM U3BPUILOYA Tipe-
ma wemy. Tako ce u y cygckoj fipaxcu, 3a6uUcHo og focitlojarea GUCKPUMUHA-
WopcKol 0cHOBa KOju ce fiuve Hona Hpilee, ceKcyanHo y3HeMupasarbe moxice
K8anupuKosaitiu Kao Hoceban 06nuUK guckpumMuHayuje Ui Kao 310Ciiasmparoe

Ha pagy.

Kmyune peuu: gocitiojanciiieo Ha pagy, 3n0ciiasmwarbe HA pagy, CeKcyanHo
y3HeMupasaree, gUCKPUMUHALUU]A, CYGCKa Upaxca.
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I YBop

Hoctiojanciieo Ha pagy, kKao GyHIAMEHTATHA BPENHOCT U jefHO Of
OCHOBHUX IIpaBa 3aIlOCTIeHNX, HOfIpasyMeBa, M3Mehy ocTajor, M 3amrTury
IJIXOBOT 37IpaB/ba 1 0e30efHOCTH, Yuju Ce 3adely Be3yjy 3a IpeBeHLNjY
Hecpeha Ha papy. IIpoMene y caBpeMeHMM pajHOIPAaBHUM OfHOCUMA, BO-
AWIe Cy HOBOM KOHIENITY 3alITUTe MMajyhu y BUAY TeHAEHLMjy CMambermba
caydajeBa Hecpeha Ha pajly y HajpasBUjeHUjUM 3eM/baMa CBETA, Y3 MICTOBpPe-
MeHU nopact 6poja npodecnonaTHUX 60/1eCTH, TTOCEOHO OHUX YCIOB/bEHNX
crpecoM Ha pany. Tako ce ykasanma moTpeba He caMO 3alITUTE pajHMKA
»IVIaBUX Kparuu', Beh u pagHuka ,,6enmx Kparau, M3JI0XXKeHNX pU3NIMa Of
CTpeca M HU30M IICMXOCOMATCKMX 00O0/bema yCIoB/beHuX wume. Onpaspa-
HOCT OBOT IIPUCTYIIA [IOYMBA Y TOMe IITO je ,3[paB/be CTambe MOTIYHOT (-
3MYKOI, MEHTA/THOT U COLMja/THOT OIarocTama, a He caMo OfCYCTBO 6orecTn
VI OHecrocob/beHocTn

Y npaBy Penybmuxe Cp6uje, HemocpenHa 3abpaHa 3/70CTaB/bamba Ha
pazy’ caipkaHa je y 3aKoHy O CIpedyaBamy 370CTaB/bamba Ha pany.* Ilpe
HEro IITO je OBaj 3aKOH JOHeT, foMahu CyoBM Cy NpyXalyu 3alITUTY Of
370CTaB/balba Ha paay nosusajyhu ce Ha ofpenbe o wukaxu,” v mofBohewmem
MOHAIMIamka Koja YCHOCTaBIB%jy 3710CTaB/balbe 110f, ofipeheHa KpUBUYHA fera.
Oppenbama 3akoHa o pafy’ 3a0pameHO je CEeKCyalHO y3HeMUpaBame, Kao
noceb6aH 0OOMMK [gUCKpUMuHanyje. HenmpennsHOCT HaBeeHMX 3aKOHCKUX
pelllema IPUINKOM AedUHICamba OBUX UHCTUTYTA Y IPAKCH MOXe Pe3yaTH-
paTy BUXOBMM IIpeKIamnameM. IloBradese MMHNje BIXOBOT pasrpaHMderha
je om BakHOCTH Oynyhu ma ompepespyje moctymak salmTure agpecara. UnHu
ce [la je KOMIUIEKCAaH 3aJjaTak IIpef, CPICKUM CY[AOBMMaA jep He IIOCTOjU
pa3BMjeHa CyACKa IIpaKca y MIpMMeHN HOBOT 3aKOHCKOT OKBUPA.

Crora, yka3syje ce morpeba 3a pasMaTpameM CINYHOCTY, U U OCO-
0eHOCTM 3/10CTaB/balkba Ha pafly M CeKCya/lHOT Y3HeMMpaBama, 4Yuju je
3ajeHIYKM eIeMEHT CaJpyKaH y KOHIeTIIVj/ JOCTOjaHCTBA HA Pafy.

bpanko Jlybappa, Ysog y pagro apaso, beorpan, 2014, 146.

2 Ycras CeTcke 3mpaBcTBeHe opranusanuje (Constitution of the World Health Organiza-
tion, as adopted by International Health Conference, New York, 19-22 July1946 (Official
Records of the World Health Organization, no. 2, 100), mpeambyna).

3 Y pamy KOpPHUCTMMO TepMUH ,3/I0CTaB/batbe Ha pamy" Kako TO 4mHu gomahm 3akoHo-
HaBaI] y 3aKOHY O CIpeYaBarby 3/I0CTaB/baiba HA Pafy. TepMIHOIONIKY PasHOBPCHOCT
y O3HaYaBamy 3/10CTaB/baiba Ha pajly y JUTEpATypy KapakTepuiue, nsMeby ocramor, u
ynorpeba n3pasa ,MOOMHI, ,,0y/IMHT, Ka0o U ,IICUXMYKO Y3HEMMpaBarbe Ha paay .

4  3akoH O cripeYaBamy 370cTaBbama Ha pany — 3C3P, Cnyxbenu inactux PC, 6p. 36/2010.
Mapno Pepanosuh, Anexcarnppa ITerposuh, ,[lInkaHO3HO BpIuebe IpaBa, AUCKPUMI-
HallJja 1 37I0CTaB/bakbe Ha Pajiy — 3aKOHCKA perynatusa u npakca‘, Ilpasnu saiucu, 6p.
1/2011, 188.

6 3akoH o pagy - 3P, Caymbenu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, gn. 21 cT. 3.
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II JocTojaHCTBO Ha pagy

[IperxonHo yob6muyaBaHo mepoM ¢umozoda U MONUTUYAPA, HPABO
Ha JOCTOjaHCTBO HAKOH JIpyror CBeTCKOr paTa, 6¥MBa MHKOPIIOPMPAHO Y
Mel)yHapomHIM aKTHMa O JbY/ICKUM IIPaB/Ma. YHUBEP3aTHOM JeK/IapanijoM
O JbY[ACKMM IIpaBMMa YjeIMibeHUX Haumja of 1948. ropmHe, morBpheHO
je ma ce ,cBa pyacka 6mha pabajy cmobopHa u jemHaka y JOCTOjaHCTBY U
npaBuma‘’

Ycras PC jemun nipaBo Ha paf, Te [ja ,CBaKO ¥Ma IIpaBO Ha IOMITOBambe
JOCTOjaHCTBA CBOje IMYHOCTYU Ha papy, be3benHe u 3apase ycioBe paja‘, u
Jia ce ,,HMKO THUX IIpaBa He MOXXe onpehl/[“.8

Crerpu4HOCT paJHOr OJHOCA, KOTa KapaKTepuille IIpaBHa CyOopam-
Hal[yja, ONMYeHa y YIIPaB/badkoj, HOPMATUBHOj ¥ AMUCLUIUIMHCKO] BIAaCTU
HOCTIOfaBIA, Te J060poBo/BHO HmpuxBaheHoj 06aBesy 3amocIeHOr ffa ce Imo-
npebyje onrosapajyhum mocnopaBueBum opnamrhemyma, IOTOFHO je TiIe 3a
nopemehaj mebympynckux ogHoca Ha pany, 6yayhn fa je mparu pusmk fa jaga
cTpaHa 370ynoTpebu cBoja opnauthema.” [Ipobremn He 3a06mIase HU OFHO-
ce naMeby konera, meby xojuma Hema cybopaunanuje. OTyzma u norpeba 3a
IpaBHMM MeXaHN3MMMa Y 3aXTeBY 3a 04yBambeM JOCTOjaHCTBA Ha Pafy, Kpo3
3aIITUTY Off 37I0CTaB/balba U CEKCYalHOT Y3HEMMpaBama.

II1 butHM enneMeHTH MOjMa 310CTaB/balba Ha pajy

3n0cTaB/bae Ha pajy OMIO je IpeAMeT MHTepecoBama BaHIIPAB-
HMX Hay4YHMX 0071acTy, Te Cy y pajy HeMadkor rcuxonora Jlejmana (Heinz
Leymann), npsu nyT obpaheHa ocHOBHa obeeXkja 1 eIeMEHTV ITTOHAIIAmba
KOjuMa ce OHO YCHOCTaB}I)a.IO Y npasy llIBencke, IpBK IIYT je HEIIOCPEFHO
3a0pameHO 3710CTaB/babe Ha Pafly YpesOoM o BUKTMMU3ALM)Y Ha pajy.

3n0cTaB/bake Ha pafly y KOMyHUTApHOM IIPaBHOM OKBUPY (campika-
HOM TIpe cBera y Jlupexrusama 2000/43/E3 n 2000/78/E3) npencrasba 061K
muckpumyHanyje. Y mpaBy PpaHIlycke 3alITuTa Of 3/10CTaB/balba Ha Pafly
cazip)xaHa je y ofpenbama 3akoHa o paay, Kao u KpuBMYHOT 3aKOHMKA, KOju

7 YHuBep3anHa pekmapanuja o pyackuM mpasuma (Universal Declaration of Human
Rights, adopted by General Assembly resolution 217 /III/ of 10 December 1948), ur. 1.

Ycras Peny6muxe Cpouje — YPC, Cnyxbenu inacnux PC, 6p. 98/2006, u. 60 ct. 1 u 4.

Jby6unka Kosauesuh, ,BuTHu e/1eMeHTH IIpaBHOT IOjMa IICUXMYKOT Y3HEMIpaBama Ha
pany*, Passoj tpaenoi cucitiema Cpbuje u xapmonusayuja ca ipasom EY (yp. Cetucnan
Taboporn), Beorpap, 2011, 171.

10 Jby6unka KoBauesuh, ,,ITojam 3/mocTaBpama Ha pafly y 3aKOHOJZABCTBY 1 CY/CKOj IIpaK-
cu Penry6nuke Cp6uje®, Kasnena peaxuuja y Cpouju — geo VI (yp. Bophe Vrmwarosuh),
beorpag, 2016, 221.

11 Mupjana [onosuh, Juckpumunayuja u mobuni y cygckoj apaxcu, beorpax, 2014, 55.
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3a YY4MHMOIEe 3710CTaB/barba NpefBuha KasHy 3aTBOpa Off jemHe TOAVHE VN
HOBYaHy KasHy of 15.000 espa.'” ¥ Benruju je 2002. rofmue oHeT 3aKkoH 0
3AIITUTH Off HACU/BA, 3/IOCTAB/bakba Ha Pajly M CEKCYaTHOT y3HEMUpaBamba.

ITocpenHa 3abpaHa 3/110cTaB/bamba Ha pafy y npasy Pemy6nuke Cpouje,
THOpef, YCTaBHe IapaHTHje HEeIOBPeAMBOCTH JbYACKOT TOCTOjaHCTBA U IpaBa
Ha TIONITOBaMe JOCTOjaHCTBA IMIHOCTH Ha pany,'* canpkana je y onpenbama
3P!> kao u 3akony o 6esbeHOCTY ¥ 37paB/bY Ha paay.'® ,,Kpusuunnu 3ako-
Huk!’ He campxu moce6He ofpenbe KojuMa ce IMPEKTHO Mpy>ka 3aIITUTA Off
3710CTaB/balba Ha Pajly, ajli Ce OHA ITOCPEHO MOXKe IIPY>KUTH Kpo3 ofipenoe
HeKuX wIaHoBa (HIp. wi. 119, c1. 5; wi. 137; wi. 163; wi. 165; un. 181 K3).“18

Henocpenna 3abpaHa 310cTaB/bamba Ha papy, cafpxana je y 3C3P ca
nparehum ITpasurankom.'’ Carmacso ompen6ama 3C3P, smocrapmarbe Ha
pajly IpefcTaB/ba ,CBAKO aKTVBHO JIM NTACHBHO IIOHAIIIabe IIPpeMa 3aIocrie-
HOM VIV TPYTIM 3aIIOCTIeHMX KO, TTOC/IOfIaBIla KOje ce TIOHaB/ba, a Koje MMa 32
IM/b VU TIPEfICTaB/ba IOBPeENy HOCTOjaHCTBA, YI/IeNa, TMYHOT 1 podecno-
HA/THOT MHTETPUTETa, 3[PaBjba, II0JI0XKaja 3aIIOC/IEHOT 1 KOje 13a3yBa CTpax
VIV CTBapa HeIlpMjaTe/bCKo, MOHVDKaBajyhe WM yBpeN/bUBO OKpPYXKerbe, M0-
ropIIaBa ycloBe paja MIN JOBOAM IO TOTa fa Ce 3alloCIeHM M3O0JIyje MIn
HaBeJle [a Ha COICTBEHY MHMIVJAaTHBY PAacKuMHe PajHA OFHOC VJIM OTKaxe
YTOBOp O pajy WM APYTM yroBOP', Kao U NOACTUIae NN HaBobhemwe Apy-
TMX Ha TaKBO IIOHALIAIbE.

BuTHM elleMeHTM IOHAllamba KOjUM Ce YCIOCTaB/ba 3/I0CTaB/barbe Ha
pany, youeHM aHalIM30M 3aKOHCKe AeduHMIMje Cy: 1. IOHaB/balbe, OTHO-
CHO y4ecTa/ocT ofipeheHOr moHamama; 2. (HeraTMBaH) yTUIIAj HA TMYHOCT
(mocTojaHCTBO, yryIef, /MM4HN U MPpOodeCUOHATTHN UHTETPUTET/, 3paBjbe) U
T0JIOXKA]j 3aIIOC/IEHOT, OHOCHO FeTOBO PafHO OKPYXKerbe.

12 Maria Isabel S. Guerrero, ,The Development of Moral Harassment (or Mobbing) Law in
Sweden and France as a Step towards EU Legislation®, Boston College International and
Comparative Law Review, vol. 27, 2/2004, 491.

13 Roger Blanpain, Labour Law in Belgium, The Hague, 2012, 165-167.
14  YPC, uyn. 23 cr. 1 m 9. 60 cr. 4.
15 3P um 12crT. 1.

16 3axoH o 6e36egHOCTY U 37paBIby Ha pany, Crymbenu inacnux PC, 6p. 101/2005, 91/2015,
91 4 Tay. 4.

17  KpuBnunm 3akonuk — K3, Caymbenu inachux PC, 6p. 85/2005, 88/2005, 107/2005,
72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016.

18 'Bopbe Vrmwarosuh, bumana Cumeynosuh-Ilatuh, Bukiiumonoiuja — otimitiu geo, beo-
rpap, 2015, 247.

19 IlpaBumHMK O IIpaBMIMMa IOHAIIAKa MOCIOAABAIIA ¥ 3alOCTIEHMX Y Be3M Ca IIPeBeH-
I[MjOM 1 3aIUTUTOM Of 3/0CTaB/bama Ha papy — [IpaBunuux, Cuymbenu inachux PC, 6p.
62/2010.

20 3C3Pun.6¢r.1m2.
21 Jb. KoBaueBuh (2016), 224.
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Kaxo opmpen6ama 3C3P Hucy npenysupaHu OKBUPHO Tpajambe U yde-
CTaJIOCT MOHANIAMka KOjeé KOHCTUTYMIIE 37I0CTaB/bakbe, TO je eIEMEHT KOju ce
y IpaKcy YMHM CIIOPHMM, T1a je TIPENyIITeHO CYyAy fia Y KOHKPETHOM CITydajy
IIeHV Jla /1M je UCIIyHeH BPEMEHCKM YC/IOB, Y CMUCIY 0HA67bAA TIPENMET-
HOT IIOHAIama.

Cras gomahux cypoBa je fia 370cTaB/barbe Ha pajy IpefcTaBba IO-
Halllalbe Ca KapaKTepUCTUKaMa JedMHUCAHUM CTIOBOM 3aKOHa, Koje ce Io-
HaB/ba, Te J]a Ta HEMa KaJIa Ce OCTBApH jefjaH KoHPMIKT.> Jo6pUM pelerem
4MHM Ce OLieHa Cyfa fja pacrnopehuBame TyX1oLa y M30/I0BaHy IIPOCTOPH]Y
IpeCTaB/ba jefHYy pajipy, ali ce C 003MPOM Ha KOHMiUHyuillell 6opaska
y OBOM IIPOCTOPY, NOTOpLIaka yClIoBa paja U foBohema o Tora fja ce oH
M307Tyje, MOYKe CMATpaTy 370CTaB/batbeM Ha pamy.”! Jemma pamma cama 3a
cebe He MOXKe ce IMOCMATpaTy M30/0BaHO, Beh je moTpebHO carmenmaTy CBe
OKO/IHOCTY KOHKPEeTHOT C/Iy4aja ¥ MPOLeHUTY IIOHAllambe MOCTOAABIIA MIN
IPYTOr 3allOC/ICHOT, IJIXOBY HaMepy 1 edpeKTe Koje je OHO IIPOM3BEIO Ha 3a-
nocneHor.*>

HenpenysHoct 3akoHcKe feduHMINMje BUUBYBA je Y CMHTarMM ,He-
upujatiienncko, HoHuxasajyhe unu yepegmuso oxpysucere”. TbeHo 3Haueme
»OXKIWB/baBA"“ Yy CBETIOCTM aMepuyKe KOHIIEIIMje ,HeIpMjaTe/bCcKOT paji-
Hor OKpyxema“ (hostile working environment), Koje IpeMa IpaKcu ame-
PUMYKMX CY[IOBa, CTBapa IIOHAIame KOje je JOBOBHO JKeCTOKO (severe) wim
pacmpocTpameHo (pervasive) Ia MOXe fia ierpajiupa ycuoBe paja, uMajyhu y
BUJIY COLMjaJTHU M KY/ITYPHM KOHTEKCT PaiHOT OKPyXKeba.

3nocTaB/bame Ha pafy y gomahoj cyAckoj mpakcu IpefcTaBba CH-
Tyanyja y Kojoj je AMPeKTOp 4eCTO BUKAo Ha TYXuby 1 Bpehao je, roBopehn
joj ma je ,HepamHuK"“ mpen Behmm 6pojem 3amocienux, Te ma he ca npsom
cuCTeMaT3aIujoM [o6uTH oTKa3.”’ Fherop Mofja/uTeT MPeCTaBba I »,MO-

22 JlejMaHOBO CTQHOBMIITE je [ia Ce aKTMBHOCTM KOje KOHCTUTYUIIY MOOVHI IIOHABIbajy
CKOPO CBAaKOT [laHa TOKOM Jy>KeT BPeMEHCKOT IIepMOJia, a HajMake IIeCT Mecely, Te [ja
360r CBOje Yy4ecTanoCTH U TPajarba, PE3yNTYjy SHATHUM QU3MYKIM, ICUXOCOMATCKUM U
comyjanEuM mpobmemnma narnujesara. Bugyu: Heinz Leymann, ,Mobbing and Psycho-
logical Terror at Workplaces®, Violence and Victims, vol. 5, 2/1990, 120.

23 Tlpecyma AmemanyoHor cyfa y beorpany, k1. 5163/2013, o 4. 9. 2013, focTynHO Ha:
http://www.bg.ap.sud.rs/cr/articles/sudska-praksa/pregled-sudske-prakse-apelacionog-suda
-u-beogradu/odeljenje-radnih-sporova/gz1-5163-2013.html, 25. 12. 2016.

24 Tlpecyna AnemanyoHor cyfa y beorpany, I'x1. 5495/2012, ox 31. 12. 2012, gocTymHO Ha:
http://www.bg.ap.sud.rs/cr/articles/sudska-praksa/pregled-sudske-prakse-apelacionog-suda
-u-beogradu/odeljenje-radnih-sporova/gz1-5495-12.html, 25. 12. 2016.

25 Mupjana ITonosuh, ,,CopHa mutama y IpuMeHy 3aKoHa O CIpedaBamy 370CTaB/bakba
Ha pany, IIpasnu xueoiti, 6p. 7-8/2013, 103.

26 Jb. KoBaueBuh (2011), 189.

27  Ilpecypa Anenanmonor cyna y Hosom Cany, I'x1. 1104/13, op 10.04.2013, HaB. mpema:
M. Ilonosuh (2014), 77-78.
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OMHT IIpasHOTr CTONMA“ MOIYT Oo0aB/bamba MOC/IOBA HEeKBaMM(UKOBAHOT Pafi-
HIKa (Baheme excepa u3 majeTa) Koju Cy VICIIOJ, 3Hamba U CIIOCOOHOCTH TY-
SKUJBE.

CrenuduyHocT mpaBHe CyOOpAMHaLMje, OMTHOT eIeMEeHTa pPajHOT
OffHOCA, OI7Iefla Ce y BpLIEHY yIIpaB/bauke, AUCLMUIUINHCKE U HOPMAaTVBHe
B/IACTM TIOCTIOIABIIA, a HA KOje je 3arocieHn Ko60pBo/bHO mpucTao.”’ Ta-
KO, 37I0CTaB/balbe Ha pajy He IPeENCTaB/ba YIO30peHme O OTKa3y yroBopa
0 pajly TY)XeHOM Ofj CTpaHe JVPeKTOpa 300r Texxe IIOBpefie pajHe MNC-
LVMIUIVHE y4YiibeHe BpIIeeM YBJAQ Y IPefMeT jeSHOT Of 3aIllOCTIeHMX, Te
HeoBnamheHo QoTorpaducame NpUBaTHUM MOOMIHUM TeneOHOM Heo-
BOJTHVMKA Y KOjU je Taj TIpeJMeT 3aBelleH, ) Kao HY OfTyKa HelOCPEHOT Py-
KOBOZiMoIa 0 yckpahuBamy cy>KOeHOr TeledoHa y IpUBaTHE CBPXe.

OceT/pMBO MUTaEbE Be3yje ce 3a [e/I0Babe MOCTOAABIIA, KOjI M3allIaB-
Y 13 OKBMpPA PENOBHOT BpIIea BIACTY KOja My IpUIIafa, 3/I0YHOTpeOu
cBoja oprmamthema. IlocnogaBan, Koju moce 3axTeBa MHCIIEKTOpa paja 3a
IPVHYSHVM M3BPIIEHEM CBOT pelllelba, JOHOCH HOBO pelleie O OTKasy y
KPaTKOM pPOKy ca (OpMalHO MAEHTUYHUM pasno3yMa (TEXHONMOIIKM BH-
IIaK), Ka0 ¥ KOJ paHMyjer, BPIIM 37I0yOTpely IpaBa jep TeXM CIpedaBamy
M3BPILeba OfTyKe HAaJJIKHOT IPXKaBHOT OPTraHa, U ,,Ka)KibaBa“ 3aIlOC/ICHOT
KOji ce 06paTiio opraHy 3a 3amtuTy npasa. OBakaB IIPUCTYI CYACKe MpaK-
ce He Tpeba CXBaTUTY Kao IpaBWIO, MMajyhu y Bumy ma cy smoymorpeba
IpaBa M 3/I0CTaB/batbe Ha Pajy ONBOjeHM MHCTUTYTH, U Jla 3/I0CTaB/baibe
MOXKe IIOCTOjaTy M OHJA Kajja HeMa LIMKAaHO3HOT BpLIeHa MOCIOfaBIEBIX
osnanthema WM IPyTUX CIydajeBa 3M0YNOTpebe HeroBIx mpasa.>

IV butHM eneMeHTH NMOjMa CEKCYaTHOT y3HEMIpaBama

Vcropujar ypehuBama 3amrure o CeKCyaqTHOT y3HEMMpPaBamba Besyje
ce 3a aMepMYKO IIPaBoO, IZe je y MOYeTKYy OWIO MHKPYMUHMCAHO y KOH-
TEKCTy omuTe 3abpaHe AMCKpUMMHaNMje, caipkaHe y pgeny VII 3axkona
o rpabanckum npasuma (Civil Rights Act of 1964), notBpbhene y mpecymu
BpxosHor cyma CAJl 'y cnydajy Meritor Savings Bank v. Vinson.>

28 Ilpecyma Bpxosnor kxacaumoHor cypma, Pes 2. 321/12, ox 27.06.2012, HaB. mpema: M.
IMonosuh (2014), 70-73.

29 Jb. KoBaueBuh (2011), 171.

30 IIpecyma Amemanyonor cyma y Beorpanmy, [x1. 663/12, op 09.02.2012, HaB. mpema: M.
IMTonosuh (2014), 80.

31 [Ilpecyna AnenanmoHnor cyna y beorpany, I'x1. 2431/12, op 13.03.2013, HaB. mpema: M.
IMomosuh (2014), 81.

32 Jb. KoBaueBuh (2016), 234.

33 Loic Lerouge, Camille L. Hébert, ,The Law of Workplace Harassment of the United
States, France, and the European Union: Comparative Analysis after the Adoption of

134



10-12/2017. Onra Murposuh (ctp. 129-141)

Y mpaBuMa APYTUX [p)KaBa, CEKCYyalHO y3HeMMpaBame je PeryincaHo
ofpei6amMa TUCKPUMIHATOPCKOT 3aKOHOMIABCTBA, ' pajHOL>> TpahaHckor u
KPMBUYHOT IIPaBa, /i U Y cepu 3alITuTe 3apassba 1 6e30eTHOCTY Ha pajy.

ITpaBHUM OKBUD TOCpefHe 3a0paHe 3710CTaB/baba Ha Pafy y CPICKOM
IpaBy Ca yCTAQBHOIIPABHOT J PAaJHOIPABHOT ACIEKTa, IPUMEH/BUB je U Ha
Cly4ajeBe CEKCYalHOI y3HeMupaBarma. Ha KpMBMYHOIPAaBHOM HUBOY IO-
cpesHa 3amrTura 01 MOITIa OUTM OCTBapeHa Yy OKBMPY MHKpPMMUHALVje
O6myba 3moymoTpe6om monoxaja.>’

Kaxo Kousennuja Casera EBpome o cnpeuaBawy u 60p6u mpoTus
HACW/ba Hal JKeHaMa I HaCu/ba y TIOPOJIUIIH, T3B. VIcTaH6y/IcKa KoHBeHImja, >
ycTaHOB/baBa 06aBe3y Jja ce IMPOMNIIe BUIIe KPYBUYHUX Jlefla KOja ce MOTy
OKapaKTepUCaTH Kao Hacu/be MpeMa >KeHama,”’ TaKo je M3MeHama U JIO-
nmynama KpusmuuHor 3akoHmka of 2016. ropgyse, Koje Cy CTyIuiIe Ha CHary
01.06.2017. roguue, npensubheno kpuBuuHoO Aeno ITomHo y3HeMMpaBa}be.40
Vnak, KpMBMYHOIIPABHA 3aLITHUTA je HEONXOAHA KaJla ce pajy O Hajrpyo/pumM
aKTMMa CEKCYalIHOT y3HeMMpaBama, Te CaMO IeroBO IOCTOjambe, 6e3 crell-
ndnyHe 3alITUTE NpeiBuheHe paJHOIPABHUM IIPONNCYMA He BOIM pelleny
npo6nema. KpuBryHonpaBsHa 3amrtuta je ultima ratio y octBapuBamy 3a-
IITUTE, KPUBUYHY MOCTYIIAK M CBOjy CTPOTY (OpMYy, JOKa3UBambe je KOM-
IUIVKOBAaHO, IO Tpaje, TaKO fla OBO pellielbe He MOXKe Jja NpYXu O6p3y u
afleKBaTHY 3allUTUTY.

Henocpenna 3abpaHa CeKCyamHOr y3HeMUpaBama, CafpkaHa je y
3P, xoju ra ompehyje kao ,cBako BepOanHO, HeBepOATHO WM (HUINIKO
HOHAIlabe Koje MMa 3a LWb VI MIpefiCTaB/ba MOBPEAY AOCTOjaHCTBA JIMIIA
KOje TPaK! 3aIloc/ierbe, Kao U 3aI0C/IeHOr Y cdepy IMOTHOT JKMBOTA, a Koje

France’s New Sexual Harassment Law*, Comparative Labor Law & Policy Journal, vol. 35,
1/2013, 97-98.

34 Martin E. Risak, Labour Law in Austria, The Hague, 2010, 52.
35  Zbigniew Hajn, Leszek Mitrus, Labour Law in Poland, The Hague, 2016, 72.

36 Jane Aeberhard-Hodges, ,,Sexual Harassment in Employment: Recent Judicial and Arbi-
tral Trends®, International Labour Review, vol. 135, 5/1996, 500.

37 K3, un 181 ct. 1.

38 Kousenunja CaBera EBporme o crmpedaBamy 1 60pOu IpoTHB HAacKba Haj XKEHaMa I
Hacupa y nopopuuu (Council of Europe Convention on Preventing and Combating Vio-

lence against Women and Domestic Violence as adopted by Council of Europe, Istanbul,
11 May 2011, Council of Europe Treaty Series — No. 210).

39 3opan Crojanosuh, ,Ycarmamaswe K3 Cpéuje ca VicranOynckom koHBeHumjom", JJo-
MUHAHATIHY GPasyu paseoja KpusuuHol 3aKOHOgascitiéa u gpyia axiiyenna duitarea y
apasnom cuciiemy Cpbuje (yp. Topan Vinmuh), Komaonuk, 2016, 9.

40 K3, 4. 182a.

41 Cnabana JoBanoBuh, bupana Cumeynosuh-ITatuh, ,3amrura of cekcyamHOr y3He-
MMpaBamba Ha pafly y mpaBy EBporcke yuuje, Temuga, 6p. 4/2006, 24.
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M3a3yBa CTPax MM CTBAapa HENPHjaTe/bCKO, TIOHVKaBajyhe WM yBpea/b1BO

oKpyxeme. 2

BUTHU elleMeHTH CeKCya/lHOT y3HeMupaBamwa IIpeMa 3aKOHCKOj fedi-
HULIMjU Cy: 1. HeXXe/beHOCT IOHalllakha Koje Ia KOHCTUTYuILe; 2. IPYTH efie-
MEHT Ce Be3yje 3a KOHIeNIMjy JOCTOjaHCTBA Ha Pafy.

Ca ynopemHOINpaBHOT acIlleKTa KPUTEPUjyM HexcebeHOCHiU je YITTaBHOM
cafipkaH y jgeduHMIIMjaMa CeKCyalHOT y3HemmpaBama, MehyTum, cympor-
HY IIPaKCy HOKa3yje XONMaH/ICKO IIPaBo, I7ie je M30CTaB/balbe OBOT aTpubyTa
TeXHa Jja ce OIpUHece 3allTUTH afipecaTa, jep 61 CyIpoTHO BOAUIIO IIPO-
67eMy TepeTa OKasVBama Ja je IOHAIIAmke 10 HEeroBoj Cy0jeKTUBHOj OLleHN!
6uno HexemeHno.”” IlpucyTan je u craB fia je norpe6HO nusHahm 06jeKTUBHYU
craumapp,® a oy Koju ce Moxe TIOTIBECTH ,,HETIPUjaTe/bCKO, TIOHIKaBajyhe
VIV YBPE/bUBO OKpYyXKebe", Te CTaHMapf, »pasyMHoCTU  (reasonabless), ka-
pakTepucTM4aH 3a IpaBo AMepuke u MajTe, Koju He carjefilaBa IIOCTOjaibe
CEKCya/THOT y3HeMupaBama 13 Ieplieniuje agpecara, Beh nepcrnekruse pas-
YMHOI Yo8eKa.

JO0CTOjaHCTBO je YTKaHO Yy Ae(MHMIV]Y CEeKCyaJHOT y3HeMMpaBamba
y 3P, Te je ped o moHamamy Koje MMa 3a IW/b MIM IpPENCTaB/ba MOBpe-
Iy oBor nobpa. Y mpaBy eBpOICKMX Ap>KaBa, HAaIlaCaK je Ha KOHLeNLUju
MOCTOjaHCTBA, WITO je TPaAMLMOHA/NAH INPUCTYI HACYOPOT aMEpPUYKOM
BUDemY CeKCyanHOT y3HeMMpaBama Kao AucKpummHanyje.”” Texa fja ce y
€BPOIICKMM OKBMPYMA CEKCYalHO y3HEMMpaBambe eKCIUIMIUTHO fAedUHuIIe
Kao OONMVK [VICKpYMMHAIVje, ISHEIPWIA je [BOjaKyM HPUCTYI: harassment
related to sex u sexual harassment. IbuxoBo pasnukoBame IOYMBA § TOME
IITO je y IPBOM C/Iy4ajy ped O HeXKe/beHOM IOHAllaky, KOje HMje CeKCyaTHe
IpUpOJe, AN je HYXKHO IOCTOjambe y3pouHe 6e3e usmelhy rweia u guckpumu-
HAWOPCKOl 0OCHOBA KOjU ce Wiu4e tiona xpiiee. Y TPYroM CIIy4ajy, CYIpOTHO,
He 3aXTeBa Ce IIOCTOjalbe TaKBe Be3e, alll MOpa OUTU pedM O HeXXebeHOM
TOHaIIaRY cekcyante ipupoge.*s

42 3P, um 21 ct. 3.

43  Jby6unka Kosauesuh, IIpasHa cybopgunayuja y pagHom ogHocy u rere ipanuuye, beo-
rpap, 2013, 425-433.

44  Ann Numhauser-Henning, Sylvaine Laulom, Harassment Related to Sex and Sexual Har-
assment in 33 European Countries, 2012, 203.

45 Cras BpxosHor cyna XonmaHpuje je ma Tpeba usHahm 00jeKTMBHM cTaHpapp, Te nAa
cy0jekTMBHa IeplLienija XprTBe Huje perneBanTHa. Hoge Raad der Nederlanden,
202/2009, 10.07.2009, Has. mpema: A. Numhauser-Henning, S. Laulom, 24.

46  Deirdre McCann, ,Sexual Harassment at Work: National and International Responses",
Conditions of Work and Employment Series, 2/2005, 19, Has. npema: Jb. Kosauesuh
(2013), 432.

47  A. Numhauser-Henning, S. Laulom, 1.

48  Rikki Holtmaat, ,,Sexual Harassment and Harassment on the Ground of Sex in EU Law:
a Conceptual Clarification®, European Gender Equality Law Review, 6p. 2/2011, 6.
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Cekcya/THO y3HeMUpaBambe IIPeCTaB/ba IIOHAIIAbe KOje 3a31Ba CTPax
VIV CTBapa ,HeNpUjaTe/bCko, MOHIDKaBajyhe WM yBpem/bUBO OKpYKeme'
3Hauere HaBefjeHe CYHTArMe ce ,,OTKpUBa“ Kpo3 CTaHAAPH, , HEIPUjaTe/bCKOT

okpyxema“

ITpakca amepuyYKux CyhoBa IIpenosHaje ABe MocebHe BPCTe CeKCyas-
HOT' y3HeMMpaBamwa: (quid pro quo) y3HeMupaBame, Koje KapaKTepyile Io-
clIoflaByeBa IIOHYZla CeKCyaHe IPMPOfe Y 3aMeHy 3a OCTBapyBambe HEKOT
IpaBa M3 PajgHOT OFHOCA, M y3HEMMpaBame KOje CTBapa HelpujaTe/bCKo
okpyxeme (hostile environment),” koje nuje npaheno yiieHOM off cTpaHe mo-
CJIOfIaBIIa, ajIi je 3a afjpecaTa HeXe/beHO.

Onpen6ama 3P He unHM ce pasnuka usmeby cexcyannoi yyerwusara u
Cexcyantol y3HeMupasara Koje ciiéapa Helpujaille’bcko okpyxicerve. 3aKOH O
PAaBHOIIPABHOCTH TIO/IOBA HETIOCPENIHO 3a6pambyje CeKCYamHO yIlemuBarbe. !
IIpema oppenbama IIpaBunHMKa, CeKCyalTHUM Y3HEMHUpaBameM Ce MOXe
CMaTpaTy ,HaBoDemwe Ha IpMXBaTame IMOHAIIAMkA CEKCyalTHe IPHpOfie Y3

obehame Harpaje, IpeTwby WIN YHeHY“-52

V 3nocraBpame Ha pany 1 CEKCYa/THO Y3HEMUpaBaIbe
— CIMYHOCTU U pA3INKE

AHanmM30M 3aKOHCKMX fleUHMIMa 3/I0CTaB/balba Ha Pafiy U CEKCy-
aJIHOT y3HeMupaBamwa, npumehyjemo fa je Temko MoByhy npennsHy IuHujy
IJIXOBOT PasTpaHNyerba, Te Ce YMHM JIa je Ipef CyACKOM IIPaKcoM 0301/baH
3aZlaTak Kako 61 ce n3berio \BUxoBo NoucToBehnBame.

IToBpena gociiojancitiea Ha pagy TpefCcTaB/ba genus proximum o6a
wHCTUTYTa.>> Takobe, 37mOCTaB/bambe Ha Pajly M CEKCYalTHO y3HeMMpaBambe,
KOHCTUTYMIIIE ITOHAIlIakhe KOje CTBapa ,HelpujaTe/bCcKo, MoHIKaBajyhe mmm
YBPeI/bUBO OKpyXKemwe“. HesxemeHocili akTUBHOCTI KOjUMa Ce YCIIOCTaB/bajy
IpefCcTaB/ba IUXOBY 3ajeTHNYKY KapaKT€PUCTUKY, MAKO CPIICKM 3aKOHOMA-
Bal] OBaj KPUTEPUjYM CTPUKTHO He mpefBuba y mUXOBUM AebUHMIMjaMa.
3aHUM/BMBO Jia je 0Baj aTpuOyT HaBefeH y ofpenbama 3P kojuma je ogpehero

49 L. Lerouge, C. L. Hébert, 107.

50  Vicky Shultz, ,Global Perspectives on Workplace Harassment*, Employee Rights and Em-
ployment Policy Journal, vol. 8, 1/2004,162-163.

51 3axoH o paBHompaBHOCTH monoBa — 3PII, Caymbenu inacnux PC, 6p. 104/2009, ur. 10
cT. 1 Tau. 8 m ui. 18.

52 IlpaBunHuK, 91. 12 Tad. 6 ai. 3.

53 DBpanko Jlybapna, ,MoOyHI/OymuHr Ha pafy: 370CTaB/batbe/3acTpalllBalbe Ha paay —
IIpaBHU ACIIEKTH, y3 OCBPT Ha MENUIVMHCKE, HC]/IXO-COLU/IjaHHe " €KOHOMCKE aCHeKTe“,
Ipasnu kauayuitieii Cpouje 3a espoiicke unitieipayuje (yp. CreBan JIunnh), Beorpap,
2008, 70.
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JIMCKPUMMHATOPCKO y3HeMupaBame.”* VImak, YnHu ce MPUXBAaT/bUBUM CTa-
HOBMIITE HEKMX CTPAaHNUX ayTopa Ja M30CTaB/balbe OBOI €IeMEHTa [OIpU-
HOCHU 3aIUTUTY XPTBe, Te u3dberaBamy InpobieMa TepeTa [OKa3uBama Ja je
TIOHAIIabe TI0 TheHOj CY6jeKTUBHOj OLleHM 61/T0 HeXKe/beHo.

VMnak, o6a mHCTUTYTa OmINKYje HU3 ocobeHocTu. HexxerpeHo mona-
IIalke Koje KOHCTUTYMIIE CEeKCya/lHO y3HeMHUpaBame, 3a PasliuKy Of
37I0CTaB/balba, Be3yje ce 3a IOBpPefy JOCTOjaHCTBA Y Cepu HONHOT HUBOTA
anpecaTa.56 3PII oppebyje cekcyanHo y3HeMMpaBamwe Kao ,HeXe/beH! Bep-
6anHM, HeBepOanMHM WM GUINYKM aKT CEKCyalHe IPUpPOJie, yUubeH ca Ha-
MepoM WM IOCTIEeANIIOM IOBpefie JOCTOjaHCTBa, CTBapama 3acrpamryjyher,
HeIpUjaTe/bCKOT, fierpaupajyher nim yBpe/bUBOr OKpyXKekba, 3aCHOBaH Ha
nony*>’ Harmacax je Ha cekcyanmoj iipupogu ak THBHOCTH, C THIM IITO je FIX0Ba
3aCHOBAHOCT Ha JUCKPUMUHATHOPCKOM OCHO8Y KOjU ce iiuve Hona agpecaiia,
3ajeHIYKO 0bennexje 06e fepuHMIIMje CeKCyanTHOT Y3HeMUpaBamba.

3/0cTaB/bamke Ha PaJly YCIIOCTaB/ba IIOHAIIabe KOje ce 0HAB/bd, NAKO
je ctaB momahe cypcke mmpakce Jja je M3y3eTHO OBOJ/bHA 1 jefjHA pamba.5 8 3a-
KOHCKO ofipeheme cexcya/lHOT y3HeMupaBamwa He Cafjp>K/ TaKaB BPeMEHCKI
YC/IOB, Te Ta MOXe NPEACTaB/baT! U jefjaH IIOCTYIAK, K0 y CIy4ajy cexcyasi-
HOT yuerousarba.

OcHOBHa TayKa pasTpaHMYerba MHCTUTYTA IIOYMBA Y pA3no3uma 3a
Ipeay3uMarme HeJOIYLITeHOT MOHAIIamba, 300T Yera ce caMo AUCKPMMUHA-
TOPCKO U CEKCYa/HO Y3HeMMpaBatbe, He 1 3/I0CTaB/batbe Ha pajly, MOTY KBa-
MPUKOBATU Kao MOCeOHN 00U 111/1c1<p1/[M1/[Hau]/1je.5 0

VHucniupucan KoMyHUTapHMM IpaBoM, 3P HemocpenHo 3abpamyje
y3HeMMpaBame ¥ CEeKCyalHO y3HeMMpaBame Kao mocebHe oOmmKe IMCKpH-
MUHaIje. Y TOM CMUCTTY, KBaTnpUKOBalkeM CEKCYaTHOT Y3HeMIUpaBama Kao
IMCKpUMUHAIIMje Koja ce TH4e I0/Ia 3alloCTIeHOT OJHOCHO /MIla Koje Tpa-
XU 3aII0CTIehe, MOYKEMO TOBOPUTH O 3/10CTaB/bakby Ha Pajy U CEKCyalTHOM
Y3HEeMMPABaby Kao Pa3IN4IUTUM MHCTUTYTUMA. Vmak, 3aKOHCKe Hefoc/ef-
HOCTM YMHe 3aJlaTaK KOMIUIeKCHUjuM. Heoymuiry cTBapa 1 To LITO ce ofipefi-
6e 3C3P npuMemyjy 1 Ha clIy4ajeBe CeKCyaTHOT Y3HEeMUpaBamba, y CKIay 3a
sakoHOM Koju ypehyje pan.®’ VintepecantHo je 1a HaBenena onpen6a ymyhyje

54 3P um 21 crT. 2.

55 A. Numhauser-Henning, S. Laulom, 203.
56 3P um 21 ct. 3.

57 3PII, w1 10 ct. 1 Tau. 7.

58 [Ilpecypma Amenaumonor cypa y beorpamy, I'x1. 5495/2012, ox 31. 12. 2012, gocTynHO
Ha: http://www.bg.ap.sud.rs/cr/articles/sudska-praksa/pregled-sudske-prakse-apelacionog-
suda-u-beogradu/odeljenje-radnih-sporova/gz1-5495-12.html, 25. 12. 2016.

59 Jb. KoBauesuh (2016), 219.
60 3C3P, un. 3.
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Ha JlepMHUINjy CeKCyaTHOT y3HeMupaBama y 3P, koju ra oppebyje kao o6k
AMCKPUMUHALMjE, T€ Ce TOCTaB/ba MUTambe He CaMO OfIHOCA 3/10CTaB/batba Ha
Pany M CeKCyalHOT y3HeMupaBama, Beh 1 auckpuMmHanuje.

CraHoBuIITe IO KOMe ce u3Mehy 3nocTaB/pama Ha pajy U AUCKPU-
MUHallMje He CMe CTaBUTU 3HAK jeJHAKOCTU YMHM Ce€ OIlpaB/laHMM. 3aKOH
0 3abpaHu gUCKpUMMHaIVje mnpensuba fa je ,3abpameHO y3HeMMpaBambe
U NOHIMKaBajyhe MoCTymame Koje MMa 3a IWb WINM IPEACTaB/ba IOBPERY
TOCTOjaHCTBa JIMIIA VUIM TPyIle JULA HA OCHOBY tUX080i UYHOI C80jCil6a,
a HapO4YMTO aKO Ce TUMeE CT]iagl)a CTpax WIM HeIpUjaTe/bCcKo, MOHVKaBajyhe
WIN YBpeM/bUBO OKpyXeme .~ CYIITMHCKY Pas/iuKy IpeNcTaB/ba MOMUS
3a IpefysuMambe HeJONYyIITEeHOI IOHalllalkba, Teé ce KOJ AMCKpMMMHALMje
OHO Tpefy3uMa 3060T nuU4HOI C60jciliéa agpecailia Koje Ta OIpeasbyje Kao
IpUIaIHAKa IIVpe TPYIE, NOK je Y OCHOBM 3/I0CTaB/barba AUUHU 0gHOC U3-
epuiuoua upema HPpwieU unu exoHomcka goouii (y clydajy T3B. CTPaTeLIKOT
3/I0CTaB/balba).

VI Cyacka npakca 1 3aKOHCKe HeflOCIeJHOCTI

OpHoc 3/10cTaB/barba Ha Pajly M CEKCYamHOT y3HEMMpaBama y CYJCKOj
IPAaKCK 3aBUCU Of MOiiu6a 3a TpefysuMarbe HEXe/beHOr IIOHAlllarba, Te
Ia M je OHO HOC/eANIa TMYHOT CBOjCTBAa XKPTBE MM JTUMYHOT OfTHOCA W3-
BpIIMOLA ITpeMa 10j. 3aTO ce IPBO yKa3yje norpeba cyna, fa pasmarpajyhn
HaBOJle KOHKPETHOT C/Iy4aja, IIeH! IIOCTOjarbe AMCKPMMMHATOPCKOT OCHO-
Ba KOju ce Tude Iojla afiecaTa. YKOIMKO je OfrOBOP IOTBPJjaH, CEKCYalHO
y3HeMMpaBame IpelcTaBba IocebaH OOMMK AUCKPUMMHALMjE, a 3aIITHUTA
agpecary 6uhe npy>xena y ckiaagy ca 3P. ¥V ToM cnydajy ped je o fBa pasmm-
YUTAa UHCTUTYTA — 3/I0CTaB/balby Ha PAJy U CEKCYaTHOM Y3HEMMPaBaIy Kao
00/IMKY AMCKpUMMHALMje Koju ce Tide Ioa XpTBe. MebyTum, ako cyn Huje
HaIlao fla IIOCTOjM AMCKPUMMMHATOPCKM OCHOB KOjU C€ TudYe II0/a JXPTBE,
Beh je ped 0 HeXXe/beHNM aKTMBHOCTVIMA CEKCyasiHe Ipyupofie 6asupaHnM Ha
JIMYHOM OJHOCY M3BpLINOLA IIPeMa 10j, 3amTuta he 6Ty npyxeHa y cMuc-
ny oxpenaba 3C3P.

Vako KOMyHUTapHM KOHIIENIT CaIjieflaBa CEKCyaTHO y3HEMUpPaBalbe Kao
00/MK JVICKpUMMHALIMje, T€ MY Ce U Hallla Ip)KaBa y IPOLiecy XapMOHM3a1je
npubMOKaBa, HaBefleH! MIPUCTYI HaM je IIPUXBAT/bMBUjU, C 003MPOM Ha He-
MPENV3HOCTY Y 3aKOHMMA KOj/Ma je MaTepuja pery/ycaHa.

CMmaTpamo Ja je 0O M3HA/IaKema afeKBAaTHMjUX 3aKOHCKUX pellema,
Ipef CY[JOBMMA Jia CarjefaBLIM OKOJIHOCTYM KOHKDPETHOI C/IydYaja IjeHe Mo-
TUB 3a NIpefy3uMame HeXXe/beHOT ITOHAllIama, YiuMe 01 n3berny KoHdysujy

61 3akoH o 3abpanu guckpumuHanyje — 331, Crnyscbernu inacnux PC, 6p. 22/2009, €. 12.
62 M. PerpanoBuh, A. ITerposuh, 192.

139



YIAHLN IIpaBo u npuBpena

y npumenn oprosapajyher mpaBHor okBupa 3a samrtuty. Crora, ceKCyamaHo
y3HeMIUpaBame y CPIICKOM IIpaBy Huje AeUHICAHO Ka0 CaMOCTa/IaH MHCTH-
TyT, Beh je Ha cyoBUMa Ja ra ofpefe Kao iocebaH 00nuUK guckpumuHayuje
Koju ce tlu4e 10714 agpecaiiia unu 3710Cilae/bare Ha pagy.

VII 3akmydax

OuyBamy JOCTOjaHCTBA HA PAJy Off PU3MKa ONMYEHUX Y 37I0CTaB/baby
Ha pajly M CEKCyaJlHOM y3HeMupaBamy, AoMahy 3akoHOfaBal| je IHOCBe-
THO Naxmwy poHomewmeM 3C3P, y KoMe je cagpkaHa HermocpenHa 3abpaHa
3710CTaB/balba Ha PajYy, JOK je CeKCyanHo y3Hemupasamwe y 3P ogpeheno kao
nocebaH oOMMK AMCKpUMMHALMje. VImak, TakaB IpaBHU OKBUP KapaKTepu-
Iy HEeIOCTIEFHOCTH, KOje CY[ICKY ITPaKCy CTaB/bajy IIpell KOMIITIEKCAH 3a/jaTak
IbMIXOBOT pasTpaHMyEha, KOje je Off 3HavYaja 3a IPMMEHY aJleKBaTHOT ITOCTYII-
Ka 3a 3alITUTY ajpecaTa.

KoHmenT pocTojaHcTBa Ha papy, yTKaH je y 3aKoHCKe AeduHuIMje
370CTaB/balbd Ha Pafly M CEKCYaJlHOT Y3HeMUpaBama, IpeicTaB/bajyhn
IbMXOBY CIOHY. 3ajeflHMYKe OfipefiHMIe TIOHAIIamba KOja UMX KOHCTUTYMU-
Iy Cy KPUTEPUjyM HeXe/beHOCTH, Te fa 00a CTBapajy ,HeIpHjaTe/bcKo,
noHIDKaBajyhe mmm yBpemmbruBo OoKpyxkemwe . OcoOeHOCT 3/10cTaB/bama je y
TOMe IITO Ta YCIIOCTaB/ba MOHAIIAbe KOje ce TIOHaB/ba, MAKo je cTas joMahe
Cy[iCKe IIpaKce fia je M3y3eTHO JOBOJ/bHA U jefHA pafitbd, HACYIPOT CEKCY-
aJIHOM y3HeMMpaBamy Koje MO)Ke IPe[ICTaB/baTy M jeflaH MOCTYIaK, Kao y
CITy4ajy CEeKCyajHOT yllemhMBaba.

CywTuHCKa pasnuka n3Mehy OBMX MHCTMUTYTa IIOYMBA y MOTUBY
3a IpefysMMameM HEXe/beHOT IOHaIlama. YKOIMKO je OHO MHCIMpMCA-
HO JIMYHVM CBOjCTBOM afipecaTa (y OBOM C/Iy4ajy TO je IOJ), CEKCyalHO
y3HeMupaBame IpefcTaB/ba MocebaH oOMMK guckpumuHanuje. MehyTnm,
YKOJIMKO Cy aKTMBHOCTY P€3yITaT IMYHOT OFHOCA U3BPIINOLA TIPEMa XPTBI
6uhe opmpebeno xao smocraBmame Ha pany. Crora, ce IpUMapHOM yKasyje
noTpeba fa CyfOBYU pasMOTpe fja JIM je MOHAIalbe M3BPIINOLA MOTHBJICAHO
AUCKPUMMHATOPCKMM OCHOBOM KOjU Ce TH4e II071a XXPTBE, jep Of OATrOBOpa
3aBJCH OHOC 3/I0CTaB/barba Ha Pafly ¥ CEKCYalHOT y3HeMUpaBamba. YIIPaBo,
TO je Off CYIITMHCKe BOXHOCTM 32 CYACKY IIPaKCy, KOja je CyodeHa ca Ipo-
6/1eMOM IIpMMeHe OfiroBapajyher mocrymka 3a 3alITuTy XpTBe.

Takobe, nsmenama u pomyHama KpyBMYHOT 3aKOHMKA KOje Cy CTy-
nwie Ha cHary 1. 6. 2017. rogune, npensubeno je kpusBuuHO neno IlomHo
y3HeMupaBame, Te he )XpTBe Mohnm fla ocTBape 3alITUTY U Y KPYMBUYHOM IIO-
crynky. Vnak, Tpe6a uMaTi y BUfly fia je KpMBUYHOIIPAaBHA 3alITUTA ultima
ratio.
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HecymmuBoO je npef cpricKMM CyJJOBMMa KOMIUIEKCAH 3a/jaTaK pasrpa-
HIYea 3710CTaB/balba Ha pajly M CEKCYyaTHOT y3HEeMMpaBama, KOjy I0JaTHO
OTeXaBa Hepas3BlUjeHa CyJCKa IpaKca y MpuMeHN Bakeher ImpaBHOT OKBUpa.
Vnak, 10 u3Hamaxema HOBUX 3aKOHCKMX pelllerba, YMHYU Ce NPUXBAT/bUBUM
lla CYZIOBM, 3aBUCHO Off MOiiU6a 3a TPefy3MMarbe IMPeJMETHOr TOHAIIamba
CeKCyaJTHO y3HeMMpaBambe ofipefie Kao 0OMK JYICKpPMMIHAIIMje KOji ce TIde
T0J1a ajipecaTa MM Kao 3/10CTaB/barbe Ha pasy.

Olga MITROVIC
PhD Student at the Faculty of Law University of Belgrade

THE RELATIONSHIP BETWEEN MORAL
HARASSMENT AND SEXUAL HARASSMENT IN
SERBIAN LABOUR LEGISLATION AND CASE LAW

Summary

In order to ensure dignity at work, statutory provisions for protection
against moral harassment and sexual harassment at workplace were incorpo-
rated in Serbian legislation. However, the lack of a precise definition of these
terms in the Law on Prevention of Moral Harassment at the Workplace and
the Labour Law makes it difficult to distinguish between these legal notions in
the courtroom practice and complicates the implementation of protection pro-
cedures. Therefore, this paper analyses the essential elements of both notions,
with reference to solutions provided in foreign legislation. Upon considering the
similarities and differences between these two legal notions, we concluded that
the ground for their distinction is the motive for the violation of dignity, i.e.
whether it is gender-related or whether it is a result of the personal attitude of
the perpetrator. Thus, in the courtroom practice, depending on the existence of
discriminatory grounds (in this case the gender of the victim), sexual harass-
ment will be qualified as a special form of discrimination or moral harassment
at work.

Key words: dignity at work, moral harassment, sexual harassment, discri-
mination, case law.
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Cowa YEKITh
MacTep eBPOICKUX MHTeTrpanmja

OVUTUTATHE INTAT®OPME: AHTVIMOHOIIOJICKA
AHAMNM3A IBOCTPAHUX TPKNIITA

Pe3ume

Jegra 0g HajsHAMAJHUJUX AKTLYeNTHUX GUCKYCUjA Y eKOHOMCKO] tlieopuju
je gokycupana Ha wpxuwitie Koje OKyima gee pasnuuuiie ipyie PUIUUKUX
unu UpasHux AuUa Koja iene ga KomMyHuyupajy tpexo ,unampopmu u ige
unitiepakyuja 3asucu og 6poja yuecHuxa Koju ce upuxmwyuyjy ucitioj. Osaj
47AHAK UMA THeHJeHUUjy ga ce PoKycupa Ha OCHOBHUM UPUHUUUUMA KOJU ce
0gHOCe HA geoCcTupaHo wpicuuiite, excitiepHanuje, yuecHuxe, cilipaiieiuje yueHa
u totlieHyujanHe 370yioiipebe 06801 penatiuéHo HOB0T HAUUHA TUOCTIOBAHA.
Ha citipanuyama xoje cnege he Ouitiu usHeii upumep jegHol og WUAUUHUX
gBOCHlipanux Wpxuwima, a o cy unamidopme kKpequiiHux Kapiuud, u
ipegciliagver HAjHOBUU THOK OGIYKA y 6e3U ca UPOSUUJCKOM CHUPYKIHLypom
y oxeupy KapiiuuHoi cucitiema tnaharea. Mano ce 3Ha o WeoPUjcKoj 0cHOBU
gBOCHpAHUX KOMUAHU]A, U joul YBeK HUje JACHO KOju Paxiliopu ux pasauxyjy
0g WpaguuUOHANHUX Upuspegqrux gpyuliiasa; c6axKako, aHanuda ca Ciiamo-
suwilia ipasa KoHKyperyuje je Heusociasna u 3naudajua. Oso yxasyje Ha iio-
wpeby ga ce pasymejy pasnuuuitie tepueiivuje geocwpanol WPHUMITA Koje
iocitioje mehy KOPUCHUUUMA; U WAHCY §a ce HA HO8 U 3aHUMbUE HAYUH lpeg-
ciiasu CKyi UHTUPUIAHTUHUX Upegmetiia y 8e3U ca 08UM UCTUPpaXUBatbemM 04g-
JlyueHux og cilipare inasnux opiana Espoiicke ynuje — Espoiicke Komucuje u
Espoiickoi cyga iipasge.

Kmwyune peuu: gsocitiparno whpicuwiitie, unamigpopme, uocpegosarve, ueHe,
unatine Kapiiuye.
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I ITojam

Vmajyhu y BUAy TeXXby JBOCTpaHNX IVIATGOPMU i IIOCTAHY K/bYYHM
MHCTPYMEHT Y MOJIEPHOM IIOC/IOBamy, IWJ/b OBOT MCTPaKMBama je YBUJ Y
IJIXOBO TEOPMjCKO U MPAKTUYHO Kopuinheme ca 0CBpTOM Ha npaBo EBpor-
CKe yHuje. Y IOIJIefly 3allTUTE IIpaBa KOHKYpeHIMje a Ha HuBOy EBporcke
YHIje, IPBEHCTBEHO KOMIIaHNja Y MI3BOPHOM 3HaueHy, a IOTOM I JBOCTPAaHUX
wiargopmy, nprkazaheMo peera Koja Hynu YToBop O (pyHKIMOHMCABY
EBporcke yH1je. JefMHCTBEHO U CTOOOTHO TPXKMIITE, KAO OCHOBHY 1in/b EB-
porcke yHnje, mpaheH ofrykama koje cy ycsojune uncrurynuje EY, kpenpajy
3HaYajaH MHCTUTYLVIOHA/IHM apaH)XMaH PeleBaHTaH 3a aHalu3y ABOCTpa-
HYIX IJIaTQOPMIL.

Vimajyhny Bumy npaBHY CUTypPHOCT, HEOIIXOJHO je pa3yMeTy CTpaTeruje
KOje IBOCTpaHe IUIaTopMe IPeNCTaB/bajy Kako OM MaKCUMU3Upase CBOj
IpOQUT y OKBUPY CUCTEMA, M UCTPAXXUTU Moryha pelema y KOPUCT IIOTPO-
mava. Ha camoMm kpajy npencrasuhemo Heke off Haj3aHMM/BUBU)UX CTy4ajeBa
Ha pocTopy EBOpIicke yHUje, BesaHUX 3a KOHKYpeHIVjy u3Mely koMmnanuja
KOje IOC/IYjy Kao JBOCTPaHO TPXKUIIHO OPYjEeHTICAHE.

1. JedpuHncame FBOCTPAHUX TP)KHUIITA

Y eKOHOMCKOj U IpaBHO] TEOPUjU, FBOCTPAHO TPXXMUIIHO IMUTarbe 3a-
IIOYEJIO je CBOjy €KCIaH3Mjy y IocCIefibe nBa genenuje. Vispas ,gBocrpaHa
TPXKUIITA“ IPBOOUTHO Ce 1ojaBbyje y papy J. Pomea n J. Tupona, ,,Platform
Competition in Two-Sided Markets®, mox cy pgpyrm ayropm ycBojumm
TEPMUHOMOTH]Y , TPXUIITA Ca BOCTpaHuM maathopmama‘’ Tlojam gBocTpa-
HUX TPXMINTA je AedMHMCAH Ha pasnuunTe HauyuHe. Tako ra Hmp., M. AM-
CTPOHT IIPEICTaB/ba Kao ,,JjBe IPyIle IOCPefHIKA KOjy KOMYHUIIVPAjy IPEKO
LIUTATPOPMI, Tle BOJba jeliHE IPyIIe Off IPUCTYIamba IIATPOPMI 3aBUCH OF
Be/MYIMHE JIPyTe TPyTe Koja ce MpUKbydyje mrarhopmu.“* Pome un Tupor’
TyMade JBOCTPAHO TPXKUIITE y CMIUCITYy MPEXHNX eKCTepHamja 1 060cTpa-
He KOPUCTU OCTBapeHe U3 yMpe>1<aBaH>a.4 Cmrano tome, Hejsup C. Epanc

1 D. Evans, ,,The Antitrust Economics of Multi-Sided Platform Markets®, Yale Journal on
Regulation, 20/2003.

2 M. Amstrong, ,Competition in Two-sided Markets, RAND Journal of Economics,
37/2006, 668.

3 C. Rochet, J. Tirole, ,,Platform Competition in Two-Sided Markets®, Journal of the Euro-
pean Economic Association, 1/ 2003, 990.

4  ,More generally, many if not most markets with network externalities are character-
ized by the presence of two distinct sides whose ultimate benefit stems from interacting
through a common platform.* Ibid.
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UHJIeHTUNKYje BUIIECTPAHOCT Kao ,IUIATGopMy Koja omoryhaBa jgBema

Pas/IYUTIM a/Ti TIOBE3aHNMM IPyITaMa KyTialla /la OCTBape KOPUCHOCT .’

Kaxo cam uspas npeTnocras/ba, MOXXeMO 3aK/byYUTH 1a Y OBOM C/Ty4ajy
MMaMO HajMalbe [IBa CETMEHTAa — KOPUCHUKA KOjU Y4eCTBYjy Y MHTEpaKLIUju,
Y CaMUM TUM CJIOKEHUjy CTPYKTYpPYy IOLOOHY €KOHOMCKOj M IpaBHOj aHa-
mmsu. HacympoT ToMe, IpMBpENHO APYUITBO je MHCTUTYT IpaBa ca KOjuM ce
cycpehemo cBakofHeBHO: Off KYIIOBMHE jyTapHIX HOBIHA, I1a CBE JI0 KACHO Y
Hoh KaJia OTy4nMo Jja ce OfMOPUMO Y oMu/beHoM Oapy. Crora, fepunnimja
TpXKMITa 611 Tpebano fa MCTaKHE HEKOMMKO K/bYYHMX elleMeHaTa Be3aHMX
3a IBoCTpaHe marpopme. [JepuHncame je OUTHO ¥ ca CTAHOBMINTA IIpaBa
KOHKYpeHI[/je, CaMiM TMM IITO CTBapa MOryhHOCT HapyuIlaBama KOHKY-
PEHTHe colMjaiHe TPXKUIIHE eKOHOMIjE.

2. [IBe rpynie KOpUCHMKA

JIBocTpaHe mmardopMe HpeACTaB/bajy LWb M CPEACTBO Pa3HOBP-
CHUM Ou3HNC MpejaMa Aa OyAy ycrocTaB/beHe Ha Tpxuiuty. [Ipumepn cy
MHOTOOpOjHI — IOYeB Off ONEPAaTMBHUX CUCTEMa, IIpeTpakyBaya, HOBVHA,
BUe0 MTapa, Ia CBe JI0 IebUTHMX 1 KpemTHux KapTuia.® Ha mpumepy Hun-
TeH/a, Kao HajBeher mpomsBohava Bupeo urapa, MO>keMO yOUUTH [iBe TPyIIe
KOpMCHMKA Koje Mehyco6HO fejcTByjy myTem mnatdopme (y oBOM ciydajy
T0 je HuHTeHn0), Iie, Kao U KOJ KJIaCUMYHUX TPAHCAKIUja, MIMaMO IPOJaB-
Iie ¥ KYIIIle, KOjU Y OBOM C/Iy4ajy OCTBapyjy KOPUCT HPUAPY>KUBAmEM UCTOj
wiardopmu. HUHTEHI0 c1y4aj yK/bydyje Urpade BUAEO UTPHULA U IIPOTpaMe-
pe, Koju 3a/J0BO/baBajy pasmmduTe NoTpebe mpucTymnameM HuHTeH0 IIaT-
¢dopmu. EBanc nctnue Baxxnoct MebhycobHe nmosesaHocTi ob6e cTpaHe, rze Cy
»IBe CTpaHe y OKBUPY IUTaTgopMe O/1MCKO MOBe3aHe, ca MebysaBucHomhy
IleHa ¥ M3Ma3HUM ¥ TpeIIeTeHuM cTpaTernjama.*’ 3ajelHMIITBO je Toce6-
HO Ba)XHO 1 360r 6poja WwIaHOBa HPUAPYKEHUX ABOCTPAHO]j IIATHOPMIU.
Ipyrum peunma, Behm 6poj mpopmaBama-ydecHuKa Ha jefHOj Iatdopmu,
Behn 6poj Kymarja-yyecHIUKa Ha JICTO].

3HavyajHOCT HedpuHMCamba ABOCTPaHMX IUIAaTGOpPMM Ce TIOKasaja
OIIPaBJJaHOM Ca CTAHOBMINTA MHOIMX Bofiehux cTpydumaka 13 oBe 06/macTy,
Kao 1mTo cy ApMmcTponr, EBanc, Pomre-Tupon, llImanency, Hoen,® xao u an-
TYMOHOIIO/ICKOT BpeHOBaba JBOCTPAHMX TPXKUIITA.

5 D. Evans, ,Iwo-Sided Market Definition®, https://ssrn.com/abstract=1396751, 4. 4. 2017.
C. Rochet, J. Tirole (2003), 993.

D. Evans, ,,Iwo-Sided Market Definition®, https://papers.ssrn.com/sol3/papers.cfm?abstract
_id=1396751, 4. 4. 2017.

8 3a petapHMjy aHanmuay, nornegatu: D. Evans, ,Two-Sided Market Definition; L. Filis-
trucchi, D. Geradin, E. Damme, ,,Identifying Two-Sided Markets; C. Rochet, J. Tirole
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Jour jemaH MHTepecaHTaH elleMeHaT Y OKBMPY ABOCTPAHUX IIATHOpMM
jecte mpenmyhcTBO Koje je aTo jefHOj TpyNM KOPUCHNKA Y OJHOCY Ha JPYTY.
OBa KOpucT Mopa OUTK JOBO/BHO IIOACTUIIAjHA KaKO OM OCMeNInIa I1baHy
TPyIly KOPMCHUKA JIa C€ YIYCTM Y TPaHCAaKLMjy M OLiEHM je Kao IIOXKE/bHY.
Ilpyra cTpaHa, HaK, je ycaoB/beHa InahameM HakHaje, Kako 6M NIPUCTYIIN-
na wratopmu. Kako cy ucraxmu Pomre-Tuporn, HakHajja Moke OUTH KOpHUC-
HIYKa VIY YWIAHCKA. ,]pourkoBy Kopuuhema miardopme nay Bapujabuminm
TPOIIKOBM yTUYY Ha CIIPEMHOCT JiBeé CTpaHe fla TpPIyjy, a CaMuUM TUM MU
IbJIXOBE HETO Cy(uITe Off MOTEHIVja/THIX MHTepaKIMja; YIaHCKe nm Guk-
CHe HaKHafle 3a [IOC/IeiNLly YCIOB/baBajy IPUCYCTBO KPajibMX KOPUCHMKA Ha
mardopmu. OuHN [U3ajH CTPYKTYpe PUKCHUX U BapyujaOVIHUX TPOIIKOBA
yHyTap IaTgopMe je pereBaHTaH CaMO YKONMKO /iBe TPyIle KOPMCHMKA He
TIPeroBapajy OKO OfiroBapajyhyx KOPMCHMYKIX 1 4IaHCKMX eKcTepHammja.

Cse onummpHMju MPUCTYII OBOj T€MU, KaO U CBE€ MHTEPECAHTHNUja JIU-
TepaTypa O [IBOCTPaHMM TPXXMIUTHMA, yKasyje Ha TO Jla OBO INUTame MMa
CBe BMILE 3Ha4Yaja Y €eKOHOMCKO]j U IPaBHOj aHanu3u. MHoru Teoperndapu
MIMajy TeHJIeHIVjy 2 KOMOMHY]y fleTepMIHAHTHe elleMeHTe KaKo 61 1o6mmm
IITO IpenM3Huje fedrHuCame JBOCTPAHNX TPXKUIITA, T/e je jeHa Off ITIaB-
HMX KapaKTepUCTUKA ABOCTPAHOCTU ofipeheHa CTPyKTypa LieHa Koja yTude
Ha 00e cTpaHe. I71aBHa TeopmjcKka Impemica u3a IBOCTpaHe CTPYKType jecTe
la Cy MHTepakKIyje u3Mehy morpomuradya nNocTaB/beHe HEIITO Apyradnje HeTo
Ha jegHOcTpaHoM Tpxkuiury. EBanc m Pome-Tupon mpepcrasmajy O6uTHO
pasjalrmeme y KOHTEKCTY lepMHMCama ABOCTpaHMX mwiaTrdopmu, ocsphyhn
Ce Ha ILIEHOBHY CTPYKTYPY: , PXKUIITE je JBOCTPAHO aKo IUIaThopMa MOXKe
yTHLATV Ha 00MM TpaHCaKIMja TaKo LITO he HAIUIATUTM BUILE jefHOj CTpa-
HM Ha TPXXMIITY M CMAaBWUTH LieHy Kojy InTaha pyra cTpaHa 3a jeHaK us-
HOC; IPyTMM pe4MMa, CTPYKTypa IieHa je OMTHaA, U mmardopMe MX MOpajy
M3ajHMpaTH Tako Aa MpuBYKy obe crpane.“'’ Pamm mojammema, ayTo-
pu Takobe mpemmaxy: ,IlocMaTpajre mBOCTpaHe IUIAaTGOpMe Kao pellere
y cuTyalujamMa y KOMe IIOCTOje eKCTepHalMje M y KojuMa TPaHCAKIVIOHNI
TPOILIKOBM, IMIMPOKO IIOCMATPaHO, CIIpeYyaBajy Te [iBe Tpymnalyje fa pelie Ty
excTepHaujy mupektHo.“!!

AKo ce BpaTMMO Ha NPBOOUTHY NpMUMep BUJEO Urapa ca Iatdopme
HuHTeHyi0, WK MaK y Haile pasMaTpame yBpctumo u Conn,'? ca ocBpTom

(2003).

9 J. Rochet, J. Tirole, ,,Two-Sided Markets: An Overview*, Institut d’Economie Industrielle
working paper, 3.

10  D. Evans, ,The Industrial Organization of Markets with Two-Sided Platforms®, Competi-
tion Policy International, 1/2007, 153.

11 Ibid., 154.

12 ,In its thirty years of existence, the video game industry has had four leading platforms,
Atari, Nintendo and Sega, and finally Sony. The business model that has emerged uses
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Ha KOPMCHUKe U IIporpamepe, younhemo crennpuyHOCT OBaKBOT HauMHa
IIOC/IOBaba, Tfie Cy HOTOWM y 00aBesy Ja M3MUPYjy obaBe3e IPOUCTEKIIEe U3
YJJAHCTBA IUIATPOPMU, ayTOPU UX jOLI OMMCYjy M Kao ,,(PUKCHM JOIPUHOC
npaheH HaKHaJ[OM T10 jeqMHMI TPON3BONIA (MrpuIia) Koje Kpenpajy. > Mosxke
7 Ce OBaKaB HauMH IIOCTIOBalba HA3BaTy I[€EHOBHOM [VICKPUMUHAIIVjOM?
ITpuMeTHO je ma jemHa cTpaHa mtaha BuIe Hero Apyra cTpaHa, amy umajyhn
y BUAY CIeUYHOCT ABOCTPAHMX IUIaTopMMu, 0BO OGMCMO MOITIM Ha3Ba-
TV OUM3HUC CTPATETHjOM Y OKBUMPY ABOCTPAHOI TP)KMINTA. YKOIMKO Y3MEMO
y 0631p HaBefieHO, IIOCTaB/ba Ce MUTAlbe 3alITO OV jeflHa CTpaHa IpyCTasa
Ha OBaKaB BUJI ,VMCKpMMMHanuje“? Pasjore MoxxeMo 06jacHUTH Ha IpyMe-
py HoBuHa. lleHa koja je ompehena y ogHOCY Ha KyIilje, OHOCHO YUTAOIeE,
je 3HaYajHO HIDKA y OffHOCY Ha IleHy Koja TepeTu oIylalyBade, nMmajyhm y
BUIY YKyIIHe TPOLIKOBe IpOM3BOAme. EBaHC IpeTNnocTaB/ba [jJa HOBUHE
3apabyjy ykynHy 6pyTo Map)Ky Off OIJIalllMBaya, KOja M 3aBMCY MCK/BY4YMBO
o1 6pOjHOCTM y OKBUPY Te Tpymaiuje.!

JemaH of HajIIO3HATUjMX TIPMMepa YCIEIIHOCTI JBOCTPAaHNX IIaTdop-
mu ponasu us CjegumeHnx AMepndkux /Ip>xaBa, u pajyu ce 0 KOMIIAHUjU
OpenTable." 3amo6usim noBeperme BeMKor 6poja pecTOpaHa 3aMHTEPECO-
BaHMX Jla ce pe3epBalje 00aB/bajy Mpeko oBe ITaT(opMe, U 3aJOBO/BHUX
K/IMjeHaTa ca Jpyre CTpaHe, IIOCTa/la je HajepuKacHMja MHTEpHET m1atdop-
Ma Koja ce 6aB) 0BOM BPCTOM ycimyra. Pecropanm cy y o6aBesu fa mrahajy
IOIIPUHOC IyTeM HaKHajie 3a pe3epBaljyje CBOjUX KIMjeHaTa, 00aB/beHMUX
nytem OpenTable nnarpopme.'® Tlocmarpajyhu osaj mpumep, Epanc usnsaja
cacTaBHe JIe/I0Be NBOCTPAHNUX IUIATGOPMM: IB€ BPCTE MHAMPEKTHUX MPEeX-
HUX €KCTEePHa/INja, OlaKIIaHa KOMYHMKAIMja, ¥ IIEHOBHY CTPYKTYPY ,IITO
oxpehyje penaTuBHy MHKpeMeHTa/IHy OCTBapeHy 3apapy.”

CrenuduyHa IJeHOBHA JVICKPUMMHALMjA Ma 32 TOCTIEANUILY ¥ MOJM-
¢duKanujy, ofHOCHO IpuaarohaBame BpefHOCTH IIaTdopMe 3a CBe KOPUC-
Huke. Kako je mcraknyro oxn crpane EBanca, ,[B]pmo je BepoBaTHO f1a je
CyOBeHI[MOHMCame jef[He CTPaHe KOPYCHMKA pe3ynTupano nosehanoj Bax-
HocTM IIatopMe 3a pecTopaHe, Koje je foBeno jo Tora fa OpenTable uma

consoles as the loss leader and draws platform profit from applications development. J.
Rochet, J. Tirole (2003), 33.

13 Ibid.

14 D. Evans, ,The Industrial Organization of Markets with Two-Sided Platforms®, Competi-
tion policy international, 1/2007, 156.

15 Kommanmja OpenTable, ocTymHo Ha appecu: https://www.opentable.com/start/home, 26.
9. 2017.

16 D. Evans, R. Schmalensee, ,,The Antitrust Analysis of Multi-Sided Platform Businesses®,
Coase-Sandor Institute for Law & Economics Working Paper 623/2012, 5.

17 Ibid., 6.
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BIIIIE PECTOPaHa, KOjy Cy IIaThOopMy YUMHWIN aTPAKTUBHUjOM 32 IHUXOBE
rocre.“!® Vaumajyhu y o63up rope masemeHo, MOXEMO fla 3aK/BY4MMO 1A
ABOCTpaHe I1arhopMe, YIPKOC Pa3INdnTO]j LIeHOBHOj CTPYKTYPH, Pa3HOIN-
KOCTM KOPUCHUKA, U eKCTePHa/INjaMa, Cy ITOBO/BHO ¥ KOHCTPYKTUBHO Cpefi-
CTBO KpeMpaHo Aa 61 ce n3bernu MOTeHIMjaTHy TPAaHCAKIVOHU Tpo6ieMu 1
pacxopy MPUINKOM KIaCUYHOT MOCTIOBalka Ha TPXKUIITY. [IBOCTpaHe miaT-
dopme cy MMeHOBaHe jou U Kao ,eKOHOMCKM Katanmusaropu‘'’

O6e ctpane npedepupajy Behn 6poj yuecHrka Koju fonase ca fgpyre
cTpaHe, MMajyhy y BUAy pasHOMMK 1360p y HOITIEfly IieHa Koje MOry OMTu
nonybene. IIlTo Buille KOPUCHMKA Ce OJJIYYM 3a NPUAPYXKMBarbe IIaTPop-
M1, IwiardpopMa IOCTaje BpegHMja 3a obe rpymne KopucHuka. Tuposn-Poure
pasMmatpajy pasnore u BapujanTe yTBphuMBama KopucHUuKe wiaHapuHe.?
Moryhu sakmydnm ce opurpaBajy oko cnefiehmx koHcrarammja: 1. mmaT-
¢dopma Huje y MmoryhHOCTM fia Offpeny MPOBU3MjY NPWIMKOM TpaHCaKLuja;
2. ¢uKCHe HaJOKHaJle MOTY IIpefiCTaB/baTy edUKAacaH HAYMH HAIUIaTe Of
KpajlbUX KOPUCHMKA; 3. QUKCHe HakHaje Mory omoryhutm margpopmu pa
L,TIPUrpaby“ MoTpolayes BumaKk.”!

HoBu TexHonmomku passoj nmpaheH mHoBanujaMa JJ0BeO je /10 Tora fa
HEKaJlalllibeé KOMIIJIEKCHOCTI y TIOC/IOBamby IOCTaHy jom 3ampiuenwuje. Ilo-
pen ommmcaHe CTPYKType, Y €KOHOMCKOj TE€OpMju ce IojaB/byje M TEepPMUH
»BHUIIeCTpaHNUX MmnaTdopmu’, feduHMCAaHNX TPylaMa yIeCHNUKa Yuju je 6poj
Behy Off 11Ba, y KojuMa ce T0jaB/byjy KyTIIV, MPOAABIM MM KOPUCHMIM >
Takobe, moryhe je ma jemHa cTpaHa gBOCTpaHe ImardopMe ydecHMK Beher
6poja mmarpopmu. Oba TojaBa edunMCaHa je Kao ,multi-homing“* Tupon-
Pomre nctaku cy fia ce oBaj GpeHOMEH MOXKe YOUUTHU KO IIPOJiaje HEIOKpeT-
HOCTI: ,TIpofiaBall Kyhe he mMoxza xenetn ma ybe y Hemck/pyumse yroso-
pe ca Bullle areHIMja 3a HEKPeTHIHE KaKo 0¥ IOIIA0 [0 MIMPOKOT CIEKTpa
HOTEHIMja/THNX KyIIalla; aJTepPHATMBHO KYIIM MOTYy fHa ce JOroBapajy ca

BUIIIE areHIuja 3a HeKpeTHuHe. >4

18 Ibid.

19 Ibid., 7.

20 J. Rochet, J. Tirole, ,Two-Sided Markets: An Overview*, Institut d’Economie Industrielle
paper, 18.

21  Ibid.

22 D. Evans, ,,The Antitrust Economics of Multi-Sided Platform Markets®, Yale Journal on
Regulation 20/2003, 325.

23 J. Rochet, J. Tirole, ,Two-Sided Markets: An Overview*, Touluse school of Economics Con-
ference paper, 9.

24 Ibid.
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II IupeKTHU M MHAMPEKTHN MPEKHN e(eKTn

Mpexuu edektu cy K/by4HUM eneMeHT fedyHMCama U pasyMeBama
ABOCTPaHUX IVIATGOPMH, K0 ¥ K/bYd IIOBE3aHOCTU TeOpUje U IpaKce ABO-
CTPaHUX TPXKUIITA. J[aKo MOCTOju MHOIITBO IPUCTYIA OBOj TeMu, oBfie he
OUTV IpeNCTaB/beHN MPpeXHM eeKTH IIPeKo jefiHe Off HajBuIle KopuurheHnx
mwiatgopMu 3a KYHOBUMHY M IIpofajy, AmasoHa.”” Ha orpoMHOM OHIajH
TPXKMIITY, Ka0 WTO je ItaTgopmMa AMasoH, KYIIM M IPOAABLMU TPryjy ca
IV/beM OJIaKIlama CBOT 3aflaTKa, a/li He CaMo IOBOJIOM Tora: AMa3oH IIaT-
¢dopma MOKpuBa CBAaKM KOHTVMHEHT M CaMMM TUM OMOTyhaBa OIpOMHO]
nonynauuju fa joj HpI/ICTYHI/I.26 Mpexuu epeKkTy FUPEKTHO Cy HOBe3aHU
ca TIpo6/IeMOM KOju je y Teopuju OMMCaH Kao MpobieM ,KOKOIIKa U jaje*’
»KyIIIV mocpegHOT Bo6pa Wy yCIyre YXKIUBajy y BeIMKOM Opojy mpopasana
jep MMajy IpUCTYI PasHOMMKOCTY, a IPOAaBLMU MMajy OGeHedulje of Ipu-
cyctBa Beher 6poja kymana jep TuMe mosehaBajy cBoje ImaHce fja Ipopaajy
CBOj NpOU3BOJ 3a 60/bY IleHy. VIHAMpeKTHe MpeXHe eKCTepHanuje OBOje
mo mpobeMa ,KOKOIIKA U jaje“: Kako OV NPUBYK/IM KyIIIle, TOCPENHUK OU
Tpe6ao MMaTK BelMKY 06asy perucTpoBaHUX IIpoAaBalia, aay he oHM 3amc-
Ta OUTK CIIPEeMHM Jja Ce PerMCTPYjy caMo aKko odekyjy fa he MHorm xymum
nohu Ha 3ajemunuky maarpopmy. > Ipumehyjemo fa ce oHaImambe ca jenHe
CTpaHe OoC/lama Ha IepopMaHce pyre CTpaHe, K0 M UMIEHUIY fIa, IITO
kopuitheHuju AMasoH IOCTaje, BUIIIe T'a BPefHYjeMO Kao KOpucHuIm. Mo-
YKeMO 3aK/byYUTH [Ia OBaj IPUHIUI MOXKEMO IIPYMEHUTH Ha CBe [JBOCTPaHe
w1atopMe, ¥ IMO3HAT je Ka0 AMPEKTHU MPEXHNU edekar.

MpexHn edeKTH IOCTami Cy IpeaMeT MaKibe MHOTYUX TeopeTndapa;
Meby muma 6ucmo Mormm ja uspBojumo u KiemeHca, Koju McTude CrpeM-
HOCT WIaHOBa Ja Oyay meo ImardopMe Koja Opoju Bemyukyu O6poj diaHOBA.
OH Takobe youaBa ¥ MHAMpPeKTHe MpexHe edekTe: ,[loTpouraun BpegHyjy
YMIbEHNUITY []a CY I€0 BE/IMKE MPEeXe, Tj. KOPUCTE TEXHONOTUjy KOjy KOpPHUCTe
MHOTY JIpyT¥ moTpouraun. Vako ce copTBep 00MUHO MpecTaBsba verthe of
XapyiBepa, MOTPOLIAYN TeHepalHo MMajy Ujejy o ToMme Konuko he codprsepa

25 Tlopen AMa3oHa, MHTEpHET IPYy>ka MHOLITBO M300pa 3a KYIOBMHY M IIpofAajy gobapa,
meby kojuma cy najnosHatuje AliExpress, Swappa, Ebay, n cn. JlocTynHo Ha agpecu:
https://www.amazon.com/, 26. 9. 2017.

26 Benuka Behmua mpomsBoga Mo>Ke OMTM TPAaHCIOPTOBaHA Y IPEKO CTO 3eMa/ba Ha
ceety. JoctynHo Ha ampecu: https://www.amazon.com/gp/help/customer/display.html?no
deld=201074230, 26. 9. 2017.

27  ,Chicken and egg problem® xoHcTaTOBa/mM Cy MHOIM €KOHOMCKM TeopeTudapu, mehy
wuma u: B. Caillaud, B. Jullien ,,Chicken & egg: Competition among intermediation ser-
vice providers‘, RAND journal of Economics, 2003 .

28  B. Caillaud, B. Jullien, ,,Chicken & Egg: Competing Matchmakers®, Center For Economic
Policy Research, 2001, 5.
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OuTK Ha pacrmonaramy Ipe KymoBuHe xappsepa. Ilorpomaun 6u 6unm Ha-
POYNTO HAK/IOWEHN KYIOBMHMU XapABepa, He 3Hajyhu na i he 3a wera 6utn
o6e36ehen oppebenn codreep. Crora, coprBepcke pupme Mopajy ce oba-
Be3aTy Ha M3BECHY IIaTOpMy Npe HEro WITO ce HeKM Xapisep mpopa.?
VIHAMPEeKTHY Mpe>XHY eeKTH YOUeHM CY U MPUINKOM KYIIOBMHE HOBUX MO-
OWIHUX, ,[IaMeTHUX  TenedoHa — mTo Behu 6poj amnmmkanmja uma ynorpeo-
HY BPeHOCT, TO HaM Halll Tele(OH [OCTaje 3HaYajHIjN.

JVpeKTHU ¥ MHAMPEKTHU MPEXHU e(eKTU Cy IpeaMeT pa3MaTparma
NPWINKOM IpuMeHe wiaHoBa 101. u 102. YroBopa o ¢yHKuMOHUCamwy EB-
porcke yHI/{je.3 ! Ha 1y EY, jemaH o IpBUX aHTMMOHOIIOICKUX CTydajeBa
ABOCTpaHMX IUIaTGOpPMM Be3aH je 3a OHepaTUBHU cucteM Microsoft u
Windows Media Player.’? Epporicka xoMucuja je OTKpuia Kpiierme ofpenoe
yaHa 102., T/ie je KOMIaHUja 3710yHOTpeOuIa CBOj JOMIMHAHTHY MIO/I0XKAj He-
3aKOHUTUM BesuBameM Windows Media Player-a 3a omepaTwBHM cucTeM.>
Maxko He y IpBOM I/IaHY, OBa OfI/IyKa [OBEJa je 0 pasMaTpamba yTulaja uH-
IAVpPEKTHUX MPeXHMX edekaTa M HUXOBUX MOCIEANIA Ha Gapujepe ylIacKy.
Mpexun edeKTn IpoXNMajy CTPYKTYPY ABOCTPAHNUX ITaTdopmu 1 Tpeba-
70 6M BUIIe MaKhe IMOCBETUTHU YIpaBo myuMa y Oynyhum pasmarpamuma
HoBpefie TpaBa KOHKypeHIIHje.

III IIpmMeHa aHTMMOHOIIO/ICKIX IIPaBU/IA
Ha IBOCTPAHOM TP KUIITY

Hapmeramwe npuBpennux cybjekara Ha Tpxuiuty EBporicke yHMje
Kpeupaso je IojayaHy KpeaTMBHOCT KOMIIaHMja Kako OV Ha TPXKUIITY Ha
HajOoo/bM Moryhu HauMH NpefcTaBuIe U MOHYAWIE KyNIUMa CBOj IIPOU3-
Bofi. Ho, ¢ mpyre cTpaHe, KOHKypeHIIja Ha CTOOOHOM TPXKUILITY 3aXTeBa U
TI0javaH Hafi30p Off CTpaHe opraHa EBporicke yHnje, kako 61 o6e36enmna Heo-
MeTaHO OcTBapeme UnbeBa EY (jenHCcTBeHO 11 HeCMeTaHO (QYHKLMOHNUCAbE

29 Ibid.

30 Knacmuan mikonacku npumep 6m 6mo ogHoc DVD mejepa, rme DVD mejep mocraje
TpaxkeHUju ¢ 063upoM Ha ce Behn usbop gocrynuux DVD marepujama. M. Clements,
»Direct and indirect network effects: are they equivalent?“ International Journal of Indus-
trial Organization, 22/2004, 5.

31 Consolidated version of Treaty on functioning of European Union, Official Journal of the
European Union, 59/2016.

32  Judgment of the Court of First Instance, European Union, Case T-201/04 Microsoft
Corp. v Commission, 17 September 2007, gocTynHo Ha appecu: http://curia.europa.eu/
juris/liste.jsf?language=en&num=T-201/04, 26. 9. 2017.

33 Judgment of the Court of First Instance, European Union, Case T-201/04 Microsoft
Corp. v Commission, 17 September 2007, goctymHo Ha agpecn: http://curia.europa.eu/
juris/liste.jsf?language=enénum=T-201/04, 27. 9. 2017.
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YHYTpAIlber TPXKUILITA) ¥ APYIITBEHOT O/1arocTama. JIBocTpane mardopme
Takobe mopIexxy npasuanMa u3 Koprmyca npasa EY, ¢ TuM mto Tpeba umatu
y BUJY BUXOBe yHAIpel HaBefieHe CHEelM(pUIHOCTY, Kao U eTa/be Koju he
OUTY M3TIOXKEHN Y [ja/b0j JUCKYCUjI.

1. IleHoBHA CTPYKTypa
a) Ilpegattiopcke yeHe

KoHIlenT mnpefaTopckux IlieHa YK/bydyje KOMIIAHMjy Koja, y LM/BY
cMamema KOHKypeHIMje Mehy mpyrum dupmama, oppebyje meny mpous-
BOJIA UCION MPOCEYHNX BapujabumHmx Tpomkosa.’? Jemmo om moryhmx
ozpebema ImpefaTopcKuX IieHa M3NIOXKEHO Ha ciaefiehy HaumH: ,KOMIaHUja
HAMEPHO CMamyje ILleHe N0 HempopuTabMIHOI HMBOA Kaja ce Cyouu ca
KOHKypeHIjoM of Beh mocrojeher KoHKypeHTa MM HOBOT yYeCHMKa Ha
TPXMIITY; MOCTOjehM KOHKypeHT TuMe OuBa AVICHMIUIMHOBAH WIM HOBM
YY€CHMK MCK/bYY€H, JOMMHAHTHA KOMIIAHMja IIOTOM IIOHOBO IOJVDKE ILIEHE,
U TUMe HITETH HOTpomaqy.“35 Iojepyan ayTopm36 CMaTpajy Jja pU3UK Of
yCTaHOB/baBama IPEJATOPCKUX IieHa Tpeba MoCMaTpaTi y KOHTEKCTY CIell-
UPUYHOT OFHOCA Y OKBUPY ABOCTPAHUX IUTATPOPMI, I7ie IIOCTAB/batbe 1[eHe
VICIIOJ], TPOIIKOBA Ha je[fHOj CTpaHM MOXKe UMaTu OeHeduTe 1 3a APyry CTpa-
HY, CAMJM TUMe HITO je IIPBa IPyIa KOPMCHMKA NPUBYYEHA JIa C€ NPULPYXKU
wiatdopMy, MITO 3ay3BpaT UMa 3a MOCIeanIly nosehame KOpUCHOCTHU fipyTe
rpyre morpomaya.’’

6) LlenosHe ciuipaitieiuje

ITeHOBHa cTpareruja JBOCTPAHUX IUIATHOPMU IIPENCTaB/ba OCET/BIBO
U BaXHO nuTame. Kako yuectBoBaru y miargpopmun? Koja crpana he 6urn
IpBa Koja jiena y okBupy mnardopme? Komnko he Buppusa nnardopma 6uru
3a ipyry ctpany? [la in je cTpareruja aHTU-KOHKypeHTHa? OBa nuTama cy
ileo JIOTMKe IIeHOBHMX CTPYKTYpa IOCTAaB/beHMX 3apaji pa3yMeBara HEOIl-
XOZIHOT 0ajIlaHca y OKBMPY ABOCTPAHUX TPXKUILTA.

Y OKBHMpY KO/Ma)ka IIpaBHE 3allTUTEe HeOMETaHe KOHKypeHLuje I
OYyBama KOHKYPEHTHE COLMjajHe TPXKUIIHE eKOHOMMje Ha IIPOCTOpuMa
IpX<aBa WiIaHMIa EBpoIcKe yHMje, TOcTaB/bame lieHa Koje he 6utm apmex-
BaTHe IIpeCTaB/ba IIPaBM M3a30B 3a ABOCTpaHe mardopme. EBanc youasa

34 R. Whish, D. Bailey, Competition law, Oxford University Press 2012, 3.

35  Ibid., 730.

36 J. Wright, ,One-sided Logic in Two-sided Markets®, Review of network economics, 3/2004.
37 Ibid., 5.
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cnepehe: ,IleHa Koja je jefHaKa MaprMHA/JHUM TPOIIKOBMMA (M/IM IIpOced-
HVM BapujaOU/IHUM TPOIIKOBMMaA) Ha ofipeheHoj cTpaHM Huje peleBaHTaH
€KOHOMCKM II0OKa3aTe/b 3a IPOLeHy Tp>KuIiHe Mohu ABocTpaHux miardop-
MI, HUTH 32 TBPJiEbe O MPEIATOPCKUM WU TIPEKOMEPHUM IieHama“> kao u
Ia ,He-TIpefaTopcKa, MpodUTHA MAKCHMMMU3alyja 1leHa Ha CBAKOj CTpaHM je
ClIOKeHa (PyHKI[Mja elacTMYHOCTU TpaXKme ca obe cTpaHe, MHAVPEKTHUX
MpexHNX edeKaTa ¥ MapIMHATHUX TPOIIKOBa Ha obe crpane”® [Tnarhopme
MOTy HaMEeTHYTM pa3/INduTe HaKHaJe PasIMYUTM KOPUCHUIMMA: jeflHUMA
MO)Ke TIpeIBUAETH je[lHOKPATHY HaKHAJy, HOK APYTMMa HaKHA[y IpM KYIO-
BUHN. ,IIpofaBIy KOH30/1a 3a Busieo urpuie, Mehyrum, Harnahyjy HakHagy
3a kopuiheme mporpaMepyMa Urpe — U3HOC Ha OCHOBY Opoja mMrapa Koje ce
npopajy; KopucHuny mwiahajy HakHany 3a Kopuirheme MHAMPEKTHO IIyTeM
KyTIOBMHe nrapa 3a Kousore.“‘

[Iurame MakcuMmmsupamwa npodura 3aBucu ofi MebycoOHor opHOca
usMmeby nBe rpyne kopucHuka u ekcrepHamja Meby muma. [Ipema IllBan6ey n
3uMepy, UMIbEHNLIA fla Ce jefHOj rpymy Hamtahyje BuIla IleHa He IOfpasyMe-
Ba IPICYCTBO TP>KUIIHE MONN; IleHOBHA apXUTEKTypa OCTaje HelpoMerbeHa
9aK U y OTyuajy KoHKypenumje usmeby nsoctpanux mmarpopmu.t' ,,Cporna
KapaKTepUCTUKA ABOCTPaHMX IUIaTdopMu je morpeba fa ce ,0amaHcupajy”
3axTeBu 00e cTpaHe. [Ipunukom oppehnBarma 1jeHa, fBOCTpaHa mIaTdopma
Mopa fia y3Me y 063up aa he sapauyHaBarbe BUIINX I[eHA HA CTPaHU A JOBe-
cTu fia Marbe A Kopucre mwiardpopmy, mro he 3a pesyaraT goBeCcTH 4O Marbe
BpenHocTu b o marpopme. Takohe mopa na ce yame y 063up fa Mopa 6utu
IoBO/BHO A fa Oypme of uHTepeca 3a b 1 moBobHO fa b 6yne of nHTepeca 3a
Ay Behmuu cnydajesa. IlogemaBare MpeBUCOKNX LieHA Y IPOAaBHUIIAMA Y
TP)KHMM LIEHTPMMa MOIIIO 61 HOBECTM [{O0 TOTa Aa KNI HeMajy MpUCTYI
IpofaBHMIIAMa KOje HajBUILe ene. 4 IBocTpana mnardopma uMa Crenn-
¢GUYHY OATOBOPHOCT Y CKIAfly ca MaKCMMM3alyjoM npodura. Y KIaCUIHUM
jeHOCTpaHNM KOMIIaHMjaMa UCIUTYjeMoO (jeflHy) Tpaxmy U (jefHy) HOHY-
Ly; Y OBOM C/Iydajy, MOpaMo M3Hahu 1ieHy Koja 3al0BO/baBa 3axTeBe jefHe I
fipyTe cTpaHe u TpomkoBe maarpopme.*?

Koju cy To mocnmoBHM mweeBu Koju 6u Tpebamo OUTU MOCTUTHYTHU
YCIOCTaB/balbeM ABOCTPAHNX IVIATGOPMU Ha TPXKUIITY, KAO U Pa3HOMMKOCT

38 D. Evans, ,The Industrial Organization of Markets with Two-Sided Platforms®, Competi-
tion Policy International, 1/2007, 174.

39 Ibid.
40 Ibid.

41 U. Schwalbe, D. Zimmer, Law and Economics in European Merger Control, Oxford Uni-
versity Press, Oxford 2009, 48.

42 David S. Evans, ,,Iwo-Sided Market Definition, ABA Section of Antitrust Law, 7, go-
CTYIIHO Ha ajpecu: https://ssrn.com/abstract=1396751, 27. 9. 2017.

43 Ibid.
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nieHa Meby kopucHunmMa Ha rctoM TpXuTy? IIpuinkoM goHoIIewa 6u3-
HJIC TIaHA, jeffHa Off CTpaTernja OJHOCK Ce ¥ Ha HUBO KOPUCHOCTHU yCMepeH
Ka KopucHunyMa mnargopme. JIsoctpana miardpoma cay>kn Kao IOCPeTHUK
usMeby Kymana u npopaBalia, onakuraBajyhu 1M mocnosame u penykyjyhn
TpaHCaKIVoHe TpouKoBe. CBaka off CTpaHa A00Uja eKCK/Iy3/MBaH TPETMaH:
[IOK IPOZaBLIM 3aXTeBajy BUIIE Kylala Kako O yZOBO/bMIA HUXOBUM II0-
CeOHMM 3aXTeBMMa, KYIILIM JKeJle Ia KyIle IIPOMU3BOJ ca II0CeOHMM KapaKTe-
pUCTMKaMa M VIMajy BuLIe 1360pa JOK Tpaxke ofiroBapajyhy poo6y. Y okBupu-
Ma TpafiIMIMOHATHOT MOCTI0Bamkba, EBaHC MCTUYe 1a MapriMHA/THM TPOLIKOBK
06MYHO MOKa3yjy TPXKUIIHY CUTYalUjy y KOjoj jefiHa KOMITaHUja MOXKe VN
He MOXke MMatu exoHoMcKy moh,** ok y oxBupy mBocTpammx mmardop-
MU ,He IOCTOju O/micka Beda usMeDy IleHa M MapruHa/JHMX TPOLIKOBA 3a
poby wm ycimyre Koje ce Ipy»kajy Ha ogpehenoj crpannu. Ilomro ycmosu 3a
MaKCUMM3ALNjy FOOUTH 3aBMCe Of eMaCTUYHOCTU TPaKIbe ¥ MapriHaIHUX
TPOLIKOBA 3a 00e cTpaHe 1 MehycoOHUX MpeXHUX edeKaTa, y TeOPUjH, JBO-
cTpaHa mwiardopma Koja Makcumusupa npodut he ogrosopuru Ha noseharme
TPOIIKOBa cTpaHe 1 y3 noBehame 1eHe Ha cTpanu 2 1 6e3 noBehama 1eHe Ha
crpann 1.“*® ITeHoBHa CTpaTeruja MoXe JOBECTV IO PAa3TMYNUTUX PUCTYIIA:
Ha IIpMMep, jefiHa ABOCTpaHa (M1Iu BullecTpaHa) mardopma kao mro je Hun-
TEHJ0 YCBaja CTPYKTYpY IieHa Koja oMoryhasa morpouraynma ja yXmusajy y
wiardpopMu 6ecIUIaTHO, JOK je Apyra CTpaHa IpeTXofHo HamtaheHa (y oBoM
c1ydaj, mporpamepu urapa). Crpareruje MOry 3aBUCUTH ¥ Off TOTa fia JIN je
jeHa cTpaHa WIaH Apyre ABOCTpaHe IIaTdopMe. JelaH KOPUCHMUK MOXKe VC-
tToBpeMeHo Kopuctutu MasterCard v American Express y ucro speme. Po-
me-Tupon Omucyjy OBy CUTyalMjy Kao BMIIECTPYKO YAOM/baBambe (EHIVL
multihoming)*®: ,Ha BemuxoM 6pojy TpUIITa, €0 KPajimbIX KOPUCHUKA Ha
jemHOj MM Bajy CTpaHa ce moBe3yje ca HeKoimko maardopmu. Kopucrehn
VHTepHeT TepMuHonorujy, pehu hemo ma cy Bumecrpyko ymompern. Kon-
KypeHTHe IieHe Ha jeJHOM TPXKVIITY Tafia 3aBYCe Off CTelleHa BUIIECTPYKUX
YEOM/BEHOCTHM Ca Apyre cTpaHe Tpxuuata. Ha mpumep, kaga Busa cmamyje
TPOIIKOBe (IIPOIOPLMOHANHE TpaHCaKuuje) Koje mrahajy Tprosiu, Tpros-
IV TOCTajy CBe BMIIE y MCKyIIeHY ofbalyBama CKyI/be AMeKC KapTuile
CBe JIOK BeMMKM Jeo AMeKC Kymala mnocemyje u Busa xaptuiy. O6pHyToO,
»multihoming ¢ jemHe cTpaHe IOjauyaBa IICHOBHY KOHKYDEHI[Wjy C JIpyre
CTpaHe jep maaTgopMe KOPUCTe HUCKe IjeHe Y IMOKYIIAjy ja ,ycMepaBajy”
Kpajibe KOPUCHUKE Ha IPYTY CTPaHy Ka eKCKJIY3MBHOM OZHOCY .

44  Ibid., 8.

45  Ibid.

46 OBy ayTopu BuJie LIEHOBHY CTPYKTYpPy Kao K/by4HYy 3a mmardopmy. J. Rochet, J. Tirole
(2003), 2.

47  Ibid., 5.
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Haxon cBera HaBefIeHOT, MOXKEMO 3aK/by4UTH Ia Y OBOM CITy4ajy MMa-
MO II0jadyaHy OCeT/bMBOCT KOPMCHMKA Ha II€HOBHE Bapujalyje, Koje Cy CIo-
coOHe IOBECTU [0 BeIMKMUX IIPOMEHA Y CTPYKTYpM KyIalja U Ipojasala ca
ManuM nosehamweM IieHa, OTHOCHO pefyKiyjoM nocrojehnx.

IV Cnajama y okBupy npasa EBponcke yHuje

1. Cnajama gBOCTpaHNX IIATHOPMM

ITpema Ypen6u EBporcke 3ajemnnuie o 1<0HueHTpauI/[jaMa,48 KOHIIEeH-

Tpanyja ce MoXe TeMHUCATI Kao ,TpajHa IPOMeHa KOHTPOJIe yC/Ief CTIajarmba
7iBe WIM BMIIIe KOMIIaHMja KOje Cy HeKaJ O1jie He3aBUCHe, WM CTUL[amba J1-
PEKTHE WINM MHAVPEKTHE KOHTPOJIE HaJl LENVM WM [e/IOBUMaA jeflHE VUIN
BUILIE IPYTUX KOMIIAHMja Off CTPaHe jefjHe WM BUIe 0co6a Koje KOHTPOIM-
1y HajMame jefHy KOMIIAHWUjy WIM Of, CTpaHe jefHe VM BUlle KOMIIaHNja,
OMI0 KyNOBMHOM BPEJHOCHMX IAIVpa WIM MMOBJMHE Ha TeMe/by YroBOpa

v Ha 610 Koju mpyru Hauma'*

Cnajama urpajy Ba)kHy y/lIory y jefJHOCTPAHOj, KaO M y JIBOCTPaHOj
CTPYKTYPU TP>KUIITA; CTOTa, MOTY YTULIATV Ha HMBO KOHKYPEeHIIUje ¥ 3a3Ba-
TV 3a0pMHYTOCT y HOIIefly QYHKIMOHMCamba crnobonHor TpxxniuTa. Criajama
Ha/Ta3MMO OCMOpaBaHuUM y cyyickoj mpakcu CAJl-a, kao u Ha Ty EY. °* Kao
IITO je MOTBpheHo y cyzckoj mpakcu EBporickor cypa mpaspe, cutyanmja y
KO0jOj ce iBa KOHKYpEHTHa €HTUTETA CIIajajy U CTBapajy jefHY, jeMHCTBEHY
IpaBHY CTIpyKTypy MO>XKe JOBECTM [0 IOfu3ama IieHa 1 obemrehema 1o-
Tpomaya.’’ 360r unmbeHNIIE T2 KOHIIEHTpAIIVje MMajy TeH/IEHIINjy CMatberba
KOHKYpeHI[je ¥ OorpaHMYaBama KOHKYPEHTCKMX C10007ja, OHe MOTY CTBO-
pUTM NOMMHAHTAH IONOXKAj Ha TPXMIITY. Pagu pasymeBama OBOCTpaHUX
w1aTpOpMy, MOXXEMO MCTPKUTH Ja JIM je CIIy4aj CIMYaH Kaja ce CIajajy
[iBe KOMITaTUOWTHE JBOCTpaHe I1atdopme.

a) Pasmaitiparwe Google/DoubleClick cnyuaja y oxeupy Eepoiicke yHuje

Ca pasBojeM WHTepHeTa IIOCTaIM CMO CBefiolM Imobanmsanuje
TP>KMILITA ¥ U3MEHEHOT HadlMHa Ha KOjM KOMIIaHUje OIVlallaBajy CBOje Ipo-
usBopie. IToBe3aHOCT, Ka0 ¥ OPOJHOCT KOPUCHMKA IIPEACTaB/bajy MOACTULIA]

48  Council Regulation (EC) No 139/2004 on the control of concentrations between under-
takings (the EC Merger Regulation) — Ypen6a EBporicke 3ajefHulie 0 KOHLIeHTpaljaMa.

49  Ynan 3 Ypen6e EBporcke 3ajefHuile 0 KOHLEHTpaIjaMa.

50 D. Evans, R. Schmalensee, ,The Industrial Organization of Markets with Two-Sided Plat-
forms®, Competition Policy International, 1/2007, 6.

51 P Craig, G. de Burca, EU law, Text, Cases, and Materials, Oxford University Press 2011,
1026.
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ABOCTpaHMM IIatdopMama 3a crajame. EBporicka KoMIucyja je HeTaBHO JC-
TPaKI/IA aHTMKOHKYDEHTHe acIleKTe CIlajarba Ha JBOCTPAHMM TPXKMIITH-
ma uameby Google-a xao IOCpefHVKA y OHJIajH OIVIALIaBamby UM KOMIIAHUje
DoubleClick-a xao unTepHat ormammpada.”> EBporcka KOMUCHja ce KOHIIeH-
TpUcaia Ha MO3NLMjy ABe KoMIaHuje Ha Tpxxumry, Google u DoubleClick.
Google je mcnnTaH 1 olleweH Kao Bofeha KOMITaHMja y OHJIajH OI/IAlIaBamby ¥
OKBUPY EBpoOIICKe eKOHOMCKE 3ajeHUIIE.

Kaxo 61 0BO cIajarbe MOIJIO [ja YIpO3u MPUHINIE CTTOOOHE KOHKY-
peHnuje y okBupy EBporicke yuuje? Komucuja je mokyiana fa ofroHeTHe
nuTame Aa 1u 61, YKOMMKO O6u OBe [Be KOMIIaHUje CIOjie, TO JJOBETO [0
KOHIleHTpanuje. KoHnenTpanmja 6u y oBoM cyu4ajy, a npema wiany 3(1)
(6) Ypenbe EBpormicke 3ajemHnmiie O KOHILleHTpalyjaMa [OBela [0 IOTIIYHOT
CTUI[aba KOHTPO/IE HaJ, YUTaBOM KOMIIAHMjOM DoubleClick.>* EBpomncka
KOMIICHja je pobieM carjiefiajia ca TPM acleKTa: IpBo y3umajyhu y 063up
koMmaunjy Google n weHo Tpxuite, moroM DoubleClick, pa 6u HamocneTKy
VCTPaXM/Ta KOHKYPEHTCKM OCBPT HUXOBOT 3aje[HUIITBA.

Jla nu he mpenjioxeHO CIajarbe HOBECTU IO CMambeHe KOHKYpeHIje
Ha JBOCTpaHuM Tp>xumrtuma? Ha ocHOBY pacnonoxusux jokasa, Kommcuja
je 3aK/by4mIa fia IIOTEHIMjA/THO CIIajame of cTpaHe Google He moBoOAM [0 TO-
Bpe/la TIpaBa 3ajeMYeHVX YroBopoM o QyHImMoHucamwy EBporncke yHuje.”®
Yaumajyhu y 063up cBe edexTe, Teopuje LITeTe M 3aK/byUKe U3TTOKEHNX Off
CTpaHe 3aMIHTepPeCcOBAHMX CTpaHa, KoMucuja je n3pasnia cBoje MUILIbee Ja
DoubleClick ,anje y moryhHOCTH Jja OCTBapyje 3Ha4ajaH CTEHeH TPXKUIIHeE
CHare, fla ceé TPOLIKOBM IIpelacka MOTY IOJECUTH, Jja MPUKa3MBame OI/la-
ca IpefcTaB/ba MalM IPOLEHAT TPOLIKOBA/IPUXOfia ¥ OTPaHMYEH IIpolie-
HAT IOCPeJHNYKUX IPUXOfiAa U a MPeXHU e(eKTy HUCY JJOBO/BHO jaku fa
MHAYKyjy npexnaname. >’ Jla mu je omryka EBporicke komcuje 6ua pusmd-
Ha 3a Jla/be TI0C/TIOBalbe OCTA/IMX KOMIIaHMja CTBOpMBLIM KoMmaHuju Google
3HaYajHy NPEeJHOCT, WM je CTBOPWIA IIOTOAHO TiIe 3a yuBpiihuBame Jo-
MIUHAHTHOT IIOJIOXKAja MCTe M CaMMM THM [OBea [0 II0jayaHe ONACHOCTU
3a kpulewe 4iaHa 102 YOEY, ocTaje ma mpoueHnmMo y okBupuMma Oypyher
IIOC/IOBaha HaBeJeHUX JBOCTPAHMX KOMITaHMja.

52 Case No COMP/M.4731 - Google/DoubleClick and advertisers, 11 March 2008.
53  Ibid.

54  VYpen6a EBporcke 3ajegHulie 0 KOHLIEHTpaIjaMa, 9I. 3.

55 Case No COMP/M.4731 - Google/DoubleClick and advertisers, 11 March 2008.
56  Ibid, par. 302.

57  Ibid, par. 329.
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6) Pasmaitpare Google/DoubleClick cnyuaja y oksupy tipasa CAJ]

AMepyuKe MHCTUTYLIMje Cy IOCTUITIE UCTY 3aK/by4aK Kao U €BPOIICKE,
HAaKOH IITO je IpefMeT UCTpaKkuBaH ofi cTpaHe QDeflepanHe Komucuje 3a
TpI‘OBI/IHy.58 Komucyja je HampaBmma jacHo pasrpanHuueme msmeby nmpek-
THe TIpofiaje M IOCpegHNYKe Ipopaje: ,IIpBu KaHal je AMpeKTHa Ipopaja,
a u3JaBaYM KOPUCTE COICTBEHE IPOfajHe Kamauurere. [pyru KaHanmm Koju
BEIVKI M3JaBady KOPUCTE 3apaf, NMpofiaje CBOjUX PEKIAMHMX MHBEHTApa je
T3B. MHJMPEKTHA IIpOJaje, ca M3JaBadyyMa ¥ OIVIAIIMBAYMMa KOju KOPUCTe
yClyre KOMIaHMja 3a IOCpefoBabe y ormacuMma fa 61 ImocTaBuim ormace.”
HakoH mcrpakmpama Tp)KMILTA OBUX ABajy KoMmIaHuja, Kommucwuja je He-
rupaza MOryhHOCT HapylIaBamba aHTMMOHOIIOICKMX ORpenOM IIpUINKOM
crajamba xommanuje Google u DoubleClick.”® ®enepanna komucuja 3a Tpro-
BUHY je HajBMIIe ITaXKibe IIOCBeTI/Ia InTamy fa m1 Google Moxke a yTude Ha
yuspimhuBame Bogehe nosunmje komnaunje DoubleClick. Komucuja je ycra-
HOBWJ/IA JIa, MaKo KoMmaHuja Google TIpeficTaB/ba HAJIIOKEbHUU MPETPaXKN-
Bay; OHa HeMa Bojehy mo3nIyjy Ha TPXKMIITY HOCPeSHNYKMX OI/Iaca.

MoxxeMO 3aK/bYYUTM fla je aHaIM3a aMepUYKUX BAACTM Omma BpIIo
cnu4Ha aHanusyu EBpolicke KoMucuje, a Mocleiulia OBaKBOT OfIyuMBaiba je
7ia je yopy>KuBame OBMX KOMIIaHMja y CKIafly ca BakehuM IpaBHUM ofpen-
6ama, 1 He mokpehe aHTMKOHKYpPEHTCKe/ aHTUTMOHOIIONICKE MeXaHN3Me
IIpaBHe 3alITUTE.

V [IBocTpaHa TPKUIITA U I/IaTHE KapTulle

1. Hema 6ecnitaTHOr pydyka

Kao mro cMo HamomeHynu, ABOCTpaHe IUIaTdopMme Cy HPUCYTHE Y
pasHMM BpCTaMa II0C/IOBama, a Mely muma u xop, 6ankapckor. Crora, 1Bo-
CTpaHa TPXXMIITa MOXXEMO INepUUNMpaT M MPeKo IUIATHUX CUCTEMa Kao
ABOCTpaHUX IIaTGOopMK. Y Be3 C TUM, MHOTY TeOpeTUYapy pasMaTpau Ccy
CHUCTeMe IUIATHUX KapTula.

OBaj npernen he ce dokycuparu Ha criennPUIHOCTH ABOCTPAHUX
TPXKUIITA Yy Be3M ca IUIATHUM KapTHIjama, Kao IITO je MY/ITUIaTepail-

58 Statement of Federal Trade Commission Concerning Google/DoubleClick, FTC File
No. 071-0170, mocTymHO Ha appecu: https://www.ftc.gov/system/files/documents/public_
statements/418081/071220googledc-commstmt.pd, 30. 9. 2017.

59  ,..NIPOJjaja PEKTaMHOT OI7alIaBarba He (YHKI[MOHMIIE KA0 3HAYajHO OTpaHIYerbe IieHe
WM KBalUTeTa [PYror OHJIAjH OINIAllaBama Koje IPOAajy M3[faBavM AUPEKTHO M/
MHAMPEKTHO 1 06pHyTo.“ Ibid., 3.

60 Ibid., 9.

61 Osa Tema pasmaTpaHna je of cTpaHe Bofehux crpyumaxa y oBoj obmactu: [I. EBaHc, P.
IImanencnu; Kars n lammpo, n Pome-Tupon.
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Ha MehyOaHKapcka HakHaja 1M cxeMa IjeHa y OKBUpY IUlaTHe Mpexe. Ha-
JAsuMO Ja Cy IOCTYNIM 3a 3alITUTy KOHKypeHUmje y EBpoIckoj yauju u
Cjennmennm JIp>kaBamMa ocTaBuIe BayKHe IOCERUIe HA KAPTUIHN CUCTEM
y €eKOHOMCKOM U IIpaBHOM cMuciy. [TpuHImm ,,He ocTju GecrmaTHM pydax',
noTBpbeH je u y 6aHKapckoM cucrtemy, rae 6aHke Hamahyjy TpaHcakijuje
cBojux KnnjeHara. OBa HaJJOKHaJa MOXKEe Ce Ha3BaTU Pa3IN4NUTO (TPOILIKOBYU
pasMeHe, KamaTa, UTH.), u 6uhe HarmahuBana KopucHMIMMA (BTacHUIMMA
KapTuia, 6aHIy u3gaBaoly, Tprouuma). JMako he nppo6urHo HakHazma 6uTH
HartaheHa jegHOj rpynu KOpucHuKa, okasahemo ma he to y cymrunu 6urn
Ha TepeTy Jpyre CTpaHe Yy OKBUpKMA ABOCTpaHe maatdopme. OBa TpKMUIIHA
CIaranmuiia, Kao u OofHOC u3Mely 6€3rOTOBMHCKOT 1 OTOBMHCKOT Imahara
npuMeheH je of cTpaHe MHOTMX €KOHOMMCTA, KOj) CY MCTAKIM: ,,[aKo Ko-
PUCHMIIV KOjY KOpMCTe KapTuly Ivrahajy yKyIlHe TPOLIKOBe CUCTeMa, 0e3
003upa Ha MPOBU3N)Y, U, YKOIMKO OHU CHOCE ¥ TPOLIKOBE APYIUX IUIATHUX
cucreMa, Kopuctuhe ImatHe KapTuile ako M CaMO aKO KOIITAjy Mamve. %
[IpencraB/beHM Cy HEKM 3aK/bY4UI[ Kao pe3yITaT MCIUTHMBamKba OfHOCA
usMeby HakHaja U 1IeHOBHE CTPYKTYpe JBOCTPAHUX TPXKMIITA, Kao U ak-

TOpa YK/bYYeHNUX ¥ ,,IPYIUITBEHO ONTUMA/THE IieHe 32 KOpUCHMuKe rpyme’

»VIaKO IpyIITBEHO ONTHUMANHE LieHe Y MHAYCTPUjU IJIATHUX KapTUIia
3aByCe Off ICTOT CKyTa (paKTOpa, PYLITBEHO ONTYMA/THA HAKHA/IA 33 pa3Me-
Hy Takobe 3aBUCH O APYTMX KapaKTepUCTHKA Koje yTUdy Ha ofHOC naMeby
IpoBM3Mje U Kpajibux eHa. OBu (pakTOpy YK/bYdyjy Y pasMarpame UKCHe
" Bapujabu/IHe HaKHaJie; KOHKypeHTHe yClIoBe Mehy Tpropumma, nsjaBaonm-
Ma M CTUIIAOLVIMA; U MIPUPOAY KOHKypeHUuje usmely mrahama rorosnunom,
YEKOBMMA ¥ jeIMHCTBEHMX IUIATHUX cucTeMa. Crora, COLMjaJHO ONTUMAJI-
Ha HaKHaJla HUje jeflHaKa OM/I0 K0joj MpoBM3uju 6asMpaHOj UCK/bYIMBO Ha
TPOLIKOBHOj CTPYKTYPMU.

Pagnmuunrte mmatHe mwaatopMe Kpeupajy COICTBEHe IPOBU3Nje;
Tako IpoBusuja Visa rpymnaumje He Mopa OUTU jefVIHCTBEHa y OJHOCY Ha
OHY yCTaHOBJbeHYy of cTpaHe MasterCard. Y HapenHoMm m3nmaramy he 6mtn
npefcTaB/beHa NpaBHa penynaruba BY Besana mmarne ycmyre.

2. Axtu EBponcke ynnje o mrahamnma

Jlox moBe3yjy moTpoinade, fBOCTpaHa IMAaTGopMa CHOCK TPOUIKOBE
Koju otoM Itahajy ydecuuun miardopme. Vimajyhu y Buny unmenuny aa

62 D. Evans, R. Schmalensee, ,,The Economics of Interchange Fees and Their Regulation: An
Overview, MIT Sloan Working Paper 4548/2005, 92.

63 OBy dakTOpu Cy: ,LI€HOBHA €1aCTUYHOCT, MHAMPEKTHN MpexxHn edektn nsmeby rpyma
HOTpOIIaYa, MaPTMHATHN TPOLIKOBM 3a IPYKakbe poba MM yCIyra 3a CBaKy TPyILy, U
npyru ¢axropu.“ Ibid., 104.

64 Ibid.
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Cy TPOIIKOBM IUIATHUX IUTaTGOpMM Ha TepeTy HOTpolIada, 6aHKe Cy Kpe-
upaje HakHajly 3a pasMeHy (eHIV. interchange fee), kako 6u pesepBucaie
ozmpebenn msHoc HOBIa M3 cBake TpaHcakimje. Ha HuBoy EBpormicke ynnje
YCBOjeHV Cy 3aKOHM y LW/bYy OdYyBama (PMHAHCHUjCKMX IIpaBa IIOTpOIIAYa.
Hexn on punaHCHjckMx 3aKkoHa Ha HUBOY EY Kkoju ce omHOCe 11 Ha ABOCTpa-
He TIaTopMe Cy NpeficTaB/beHn Ha cnefehy Haumh:

1. JIupexTVBa O TUTATHMM YCTyTaMa Ha YHYTDAlIEeM TpXUIITY
ca LybeM IPOMOBMCama JIAKIIEr TPXKUIITA eleKTPOHCKor Iahama 1 oMo-
ryhaBama jefMHCTBEHOT €/IeKTPOHCKOT YHYTpallllber TPXKUIITA Y EBPOIICKOj
yHUjU, mo60/bIIaba TIpaBHe IIAaTGOpMe 3a jeMHCTBEHNU IIPOCTOP 3a IUIa-
hama y espuma (CEITA).®® [lok je [dupextusa 2007/64/EC yBenma ,mmaTHe
urcTutyrmje”’ HoBa J[MpeKTMBA O TUTATHUM YCTyTaMa Ha yHYTpAIlbeM
TPXKMIITY je To6oblllazia MpeTXofHa AocTUrHyha M mocraBmaa myT 3a
jOlLI CHaXHWjy KOHKypeHUMjy maMmedby maaTHux mmnardopmu: jemaH of IO-
CTaB/beHUX IW/beBa je oMoryhutn ,dep KOHKypeHIUjy Ha TOM TPXKMIITY,
yyMe ce m3beraBa HeolpaBlaHa AVMCKpPMMMHaNMja OMIO Kojer moctojeher

urpava Ha TpRUIITY.

2. Y}i)en6a o npekorpannunuM mahamwuma®® samennna je mperxop-
0

Hy Ypenby’"~ koja je 6uma npsa Ypen6a y okBupy EY koja perymmiue cuctem
Manonpopajuux mwrahamwa. HoBa ypenba ykmHyna je pasnuke y HakHajama
(mawerno jemHakocTV HakHaza)' ! yHyTap u Ban EY, momryjyhu HaBesieHo Ha-
4eJ1o jeHaKOCTY HaKHafla.

65 Directive (EU) 2015/2366 of the European Parliament and of the Council of 25 Novem-
ber 2015 on payment services in the internal market, amending Directives 2002/65/EC,
2009/110/EC and 2013/36/EU and Regulation (EU) No 1093/2010, and repealing Direc-
tive 2007/64/EC, Official Journal of the European Union, 58/2015.

66  Ibid.

67 ,Directive 2007/64/EC established a prudential regime, introducing a single licence
for all providers of payment services which are not connected to taking deposits or
issuing electronic money. To that end, Directive 2007/64/EC introduced a new cat-
egory of payment service providers, namely ‘payment institutions, by providing for the
authorisation, subject to a set of strict and comprehensive conditions, of legal persons
outside the existing categories to provide payment services throughout the Union. ,, Ibid.,
par. 26.

68  Ibid., par. 33.

69 Regulation (EC) No 924/2009 of the European Parliament and of the Council of 16 Sep-
tember 2009 on crossborder payments in the Community and repealing Regulation (EC)
No 2560/2001, Official Journal of the European Union, 52/2009.

70  Regulation (EC) No 2560/2001 of the European Parliament and of the Council of 19
December 2001 on cross-border payments in euro, Official Journal of the European Com-
munities, 344/2001.

71  Regulation (EC) No 924/2009 of the European Parliament and of the Council of 16 Sep-
tember 2009 on crossborder payments in the Community and repealing Regulation (EC)
No 2560/2001, Official Journal of the European Union, 52/2009.

72 Ibid., par. 6.
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3. OBge Tpe6a momenyTu n YpenOy o yrBphuBamy TeXHMYKUX U IO-
CTIOBHUIX 3aXTeBa 32 KPEMIUTHE TpaHC]epe I MUPEKTHA 3a/TyKema Y eBpuMa,’
Koja je y ckmajgy ca crparermjoM Ebpoma 2020, ca numbeM HNOCTM3ama
MHOBaLVja I ,,lIaMeTHIje e1<0H0M1/[je“.74 Kaxo 61 ce mocTuria jaua samrura
IUIaTHINA, OBa Ypefba peryiyiile CBeeBPOICKM KPeJUTHN TpaHCdep 3ajelHO
ca IMPEKTHIM 3a/TyKembiMa, ~ a y CKIapy ca cnefehum nmmesnma: ,3a mpa-
BIJIHO (YHKIMOHUpamhe YHYTaper TPXKUIITAa MOTPeOHO je CTBOPUTY MH-
TEerpUpaHo TPXKMINTE 32 eeKTPOHCKa ITahama y eBpuMa, 6e3 pasiInKoBama
u3Meby Hal[MOHATHUX ¥ IpeKorpaHNYHuX Iwahamwa. ¥ Ty CBpXY, IPOjeKTOM
jemuHCTBeHOT moppyyja wiahamwa y espuma (CEITA) Tpebano 6u passutu
3ajeflHMYKe IUIATHe yC/Iyre Ha TEPUTOPUjM Lielie YHMje Koje OM 3aMeHmie
nocrojehe HalMoHaMHe MIaTHe ycuyre. YBohemeM OTBOpEHNMX, 3ajefHUYKIX
IUIATHMX CTaHJapfa, IpaBM/Ia M Ipakce M MPUMEHOM MHTerpyucaHe obpaje
mnahama, CEITA 6u Tpebana rpabanuMa u koMnaHujama y YHUju mIpyxa-
TV CUTYpHe, IIPUCTYIIa4yHe ¥ IOy3JaHe IUIATHE YCIyre Y eBpuMa 110 KOHKY-
peHTHuM LeHama. To 6u Tpebano ycranoutu 3a CEITA maahama ynyrtap
Y U3BaH HAIVIOHA/JIHUX TPaHNIA IOf] UCTUM OCHOBHUM YC/IOBMMA M y CKJIa-
Iy C MCTUM IIpaBUMa 1 o6Be3aMa, 6e3 063upa Ha HUXOBY JIOKALVjy YHYTap
Vuuje.“”® Perynucame CEITA moppasymeBa u mo6orblnambe KOHKypeHIMje
Mmeby 6ankama yHyTap EBpome, mto he pesynruparu cMamemeM TPOIIKOBa
3a BJIaCHVMKe KapTHUIIa M TProBlie Ha Majo yHyTap u mmpom EY. ¥V wrany
10 HaBefieH je U Taj UWBb: ,,JeXHMYKA MHTEPOIEPAaOMTHOCT IPENyCIOB je 3a
KOHKYPEHIVjy. Y CBPXy CTBapaiba MHTETPUCAHOT TPXKUILITA 33 CUCTEM eJIeK-
TpoHCKor 1rahama y eBprMa, 6UTHO je ja 00pany KpeAuTHUX TpaHcdepa u
AUpeKTHUX Tepehera He OMeTajy MOC/IOBHA IIPaBIJIA WIM TEXHIYKE 3aIrpeKe
Kao LITO je 06BE3HO Jie/IOBambe Y BUIIE Off jeflHOT CHCTeMa 3a 0OpadyHaBarbe
npexorpaunyHux mwiahama. Kpegntau tpanchepn u gupextHa tepehema
Tpebasa 611 ce M3BPIIABATY IIPeMa CXeMU 4ija OCHOBHA IIpaBIIa IPUMEY]y
IPY>KaolM IUIATHMUX YCIyTra KOjy IIpeficTaB/bajy BehmHy mpyskanmalja Iiat-
HUX ycryra y BehuHM ApskaBa wiaHuIa 1M Koju 4mHe BehmHy mpyskamama
IJIATHMX YCAyra y YHUjU, Te Koja Cy MCTa KAKO 3a IPEKOTPAHMYHE TaKO I
3a JICK/bYYVBO HAIlVIOHa/IHe TPAHCaKIMje KPEAUTHOT TpaHCdepa M AMpPeK-
THOT Tepehema. ITocToju m BuINe Off jeSHOT IUIATHOT CHMCTeMa 3a OOpajy
TakBux Iyrahama, TakByM OM IJTaTHM cucTeMu Tpebamyu OUTH MHTeporepa-
6unHn kopumhemeM cTanzapaa YHuje 1 MehyHaponHNUX cTaH#apAa, Kako 6u

73 Regulation (EU) No 260/2012 of the European Parliament and of the Council of 14
March 2012 establishing technical and business requirements for credit transfers and di-
rect debits in euro and amending Regulation (EC) No 924/2009, Official Journal of the
European Union, 55/2012.

74  Ibid., par. 2
75  Ibid., par. 32.
76  Ibid., par. 1.
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CBY KOPUMCHMI[M IUIATHMX YCIyra M CBU HPYXKAOLM IUIATHUX YCIyTa MOIIN
KOPMCTUTY IIPEFHOCTU MHTETPUCAHNUX Iahama Majte BPeJHOCTU Y eBpuMa
mpom Yauje. "

4. Ypen6a o ocHUBamwYy, 00aB/bamy JIETATHOCTY ¥ OOHUTETHOM Hafl-
30py TIOCTIOBaka MHCTUTYIIN]A 32 eIEKTPOHCKY HOBAIT © OJTHOCH Ce Ha ,,e/lek-
TPOHCKY HOBAIl“ ¥ MHCTUTYIIMje eleKTPOHCKOT II0CTIOBamwka y okBupy EBpor-
CKe YHUje.

5. ITocnena, anu He U HajMarmbe OUTHaA je Ypenba o MehybaHKapckum
HaKHaJaMa 3a IUIaTHe TPaHCaKIje Ha OCHOBY KapTHIa,~ KOji Ce OfHOCU
Ha CBaKy KapTM4Hy TpaHcakuujy Ivtahama, mokpmsajyhu koMepumjamHe
kaprue. OBa Ypenba ce IpBEHCTBEHO OJHOCK HA jeflHY CTPaHy JBOCTpaHe
wiatopMe, Tj. TProBlie, ¥ OjayaBa HIUXOBY MMO3ULN]Y Y OKBUPY ABOCTPAHUX
w1arpopMy IPUWINKOM KapTuyHor Iahama. 3HayajHa MpoMeHa je (reKcu-
OMIHM TPUCTYIH, HACYIpPOT NPETXOAHOj o6aBe3n, o MoryhHocTu opmabupa
Tuma Kaptuie koju he 6utn y ynorpe6u.*

3. MpexHHU epexkTn y INIaTHUM CHCTEMUMaA

Kao u Ha gpyrum fBOCTpaHUM TPXKUIITHMA, Kao LITO Cy ITaTdopme
BUJIE0 UTapa, IIaTHe M1aTdopMe ce KOPUCTe Kao CPEICTBO 33 KOMYHUKAIIN)Y
usMeby Kpajmyx KopucHMKa (BlIacHMKA KapTulle M Tpromana). bavkm mo-
IJIefl Ha CTPYKTYpy IUlahama ykasyje Ha unMibeHULy fa uaMeby xpajmux xo-
pucHuKa n miatdopme cycpehemo u fpyre nocpenHmke, Tj. 6aHKe. Y ommynmn
Komucuje y Besu ca npegmeroM Visa 11! agpecupana je goctpana Tpaiba,
a MpeXXHM eeKTM ce CMaTpajy HapounMTo CHaXHMM. Takobe ce Harmamasa:
»CBaka BpCTa IOTpoIIada 61 BUIIe BOJIe/Na Ja TPOIIKOBYU cyucTeMa Ivahajy
IOPyTY KOPVMCHULIM: TPTOBLY CTOTA MIMajy MHTEPeC 3a HUKaKBe, HUCKE VN He-
raTMBHe HaKHaJe 3a pa3MeHy (Kao IIpoBusuje 3a pasMmeny nsMehy uspasaona
M KyIIa), OK BIACHMUIM KapTHUIla MMajy MHTepeC 3a IO3UTUBHE IIPOBU3Nje
(Tj. HaKHaze IaheHe off cTpaHe Kyl N3/1aBaOoILy)

Pomre-Tupon npepcrasmpajy Tok mrahama y KapTUYHOj TpaHCAKIWjH,
npeseHTyjyhn 6aHKy Ivlatmona a u 6GaHKy IIpMMaolla Kao IOCPeJHMKA

77  Ibid., par. 10.

78  Directive 2009/110/EC of the European Parliament and of the Council of 16 September
2009 on the taking up, pursuit and prudential supervision of the business of electronic
money institutions amending Directives 2005/60/EC and 2006/48/EC and repealing Di-
rective 2000/46/EC, Official Journal of the European Union, 52/2009.

79  Regulation (EU) 2015/751 of the European Parliament and of the Council of 29 April
2015 on interchange fees for card-based payment transactions, Official Journal of the Eu-
ropean Union, 58/2015.

80 Bupern un. 8: ,,‘Co-badging’ u omabup mmatHor 6peHsa wim ammkayje 3a mwiahame”
ibid.

81 Commission Decision, Case No COMP/29.373 Visa International, 24 July 2002.
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usmeby pBocTpane mnardopme (mraTrdopma ITATHOT CUCTEMA) U KPajHbUX
KOPMCHMKA (TproBIja 1 BlacHMKa kaptuie).b> Mpexnu edexar moxasyje fa
ce IPOM3BOJ, MO>XKe TI0jaBUTU Kao BPEJHMUjM aKO Ta BUIIE MOTpOLIadya KOpH-
ctu. Y crydajy ABOCTpaHe IUIaTHe IIaTgopMe, MOIMITO BUIIE TProBala Ko-
puctu cucreM mahama, To mocTaje KOpMUCHMje ¥ OOPHYTO; BUIlle BIACHMKA
KapTula IeHy 11aTdopMy, y BEINKOj Mepy IocTraje KopucHo. OcuM Tora,
6aHKa Iuraryona he MMaTy KOPMCTM Off JOLATHOT IIPMMAoLa KOji IOBe3yje
w1aThopMy — MHAVPEKTHU MpexXHU edekat. Takobhe, Mory 6uTy Hekn Hera-
TuBHMU edexTu 360r noBehane KOHKypeHIyje — Bullle 6aHaKa ce IPUAPYXKYje
w1atopmu, KOHKYPEHTHMje TTOCTaje 3a ocTane OaHKe.

4. MasterCard cnyuaj

EBporcka koMucuja okpeHyna je ciydaj MasterCard BesaH 3a MyJI-
TunaTepanHe MelybaHKapcke NpoBU3Nje VM IVMXOBY YCAITAIIEHOCT Ca aK-
tuma Esporncke yuuje.® Y cxmapmy ca mpaswmma EY o koHKypeHmmju,
Komucnja je usjaBuna ma je MasterCard npexpumna unan 81 Yrosopa o E3
orpaHMYaBajyhy 11eHOBHY KOHKYpEHIMjy y OfHOCY Ha 6aHKy cTumaoma.’*
VicraknyTo je na je MasterCard ,,yBehao TpoikoBe mpuxBaTama KapTuie of
CTpaHe TproBaia Ha Mano 6e3 mokasupama edukacHoctn® Hema cymme
ma je, ycmen cse Behe gurMrammsanyje ¥ caBpeMeHOT HauyMHa Iulahama,
perynucame caMOTr HauMHa Ilahama IoCcTano BaKHO nuTame. Vnak, Moxe-
MO ce YIOUTATH Ja MM Ha[JIeKH! OpraHu 3a KOHKypeHIMjy (momyT EBporm-
CKe KOMICHje) MOTy IoBehaTy yKyITHO eKOHOMCKO 671arocTame pefyKuujoM
MynTunaTepanaux Mehy6Gankapckux mposusuja?®® la mu je eneKTpoHCKO
mahame CKyIUbe Off TPaIMIIVIOHATHOT?

Ila 1 61 0BO yapyxeme®” Morio ma ce mosose Ha wian 81(3)* kaxo
6u ompaspam MynTuaarepanHe Mehybankapcke mposusmje? Kommcnja je

82 J. Rochet, J. Tirole, ,An Economic Analysis of the Determination of Interchange Fees in
Payment Card Systems*, Review of Network Economics, 2/2003, 74.

83 IIpe cBera ca wianom 101. YroBopa o ¢yHkumoHucamwy EBporcke yHuje.

84 Commission Decision, Case No. COMP/34.579 Master Card, COMP/36.518 Euro Com-
merce, COMP/38.580 Commercial cards, 19 December 2017, 6.

85  Ibid.

86  EBporcka komucuja je feduHucana Myntunarepante MehybaHkapcke kao ,HakHafe Koje
6anka (,0anka nsgaBaarn ) Hamwtahyje TproBaukoj 6anim (,6aHKa cTuanan’) 3a cBaKky
IIPOJajHy TPAHCAKIWjy M3BPIIEHY Ha TPXMIITY ca IUIATHOM KaptuioMm‘. EBporcka
KOMI/ICI/[ja, HpMMeHa KOHKypeHLU/Ije Ha TPXMIITE IVIATHUX KapTuiia, MHOCTYIIHO Ha

appecu: http://ec.europa.eu/competition/sectors/financial_services/enforcement_en.html, 6.
10. 2017.

87 EBpoIicKa KOMNCHja je Y OBOM CIy4ajy McTpaxuBaaa u fa mu MasterCard nputpaga
YAPY>KeY, Kao 1 ycnose u pasnore. Ibid., 17-35,

88  [Manammu unan 101 (3) YroBopa o dyHKIMOHNCawy EBporicke yHuje,
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nporeHmwIa QyHKIMOHAMHOCT U cBpXy MasterCard-oBux mebhybankapckux
HaKHafa, ITo Huje NedunmCcana Kao ,HakHamy 3a yoryrys® seh kao ,.cpen-
CTBO 3a ypaBHOTeXeme IOTPaKMBaMba BIACHMKA KapTuie u Tprosua“’’
Ynan 81(3) ycnoBe 3a m3ysehe mocraBpa Ha CIMYaH HauuH. a) TeXHUYKK
VIV eKOHOMCKM Hampepak: Kommcuja je yTBpAwIa HEMCIIyHEHOCT OBOT
yCIoBa y KOHKPETHOM CTy4ajy, IOCMaTpajyhm Tprosie M KOpPUCHUKE Kap-
THIA, cMaTpajyhy ma apryMeHTH Kao WITO Cy ,,60p6a IPOTUB TOTOBMHCKOT
wiahama“! HICY #oBo/bHU. 6) IlpaBemaH ypmeo KOPMCTM IOTpOLIAYMMA:
naxko je MasterCard uctunjao na Mehybankapcka mpoBusuja CIyxu ,00/beM
dynkumonNCamy cucrema’,’? mopehamwy KoHKypeHuuje, ,Behoj KOpUCTH Of
yMpexkaBama, Behe HOKpUMBEHOCTH 11 6O/BUM CBEYKYITHUM IepdOpMaHCUMa,
IITO, Y CBAaKOM C/Iy4ajy MMa KOPMCTU Of o0e TpyIe KOPMUCHUKA, OHOCHO
TproBara u BIacHuKa Kaptuia®,> Komicuja je onbanmma osaj apryment. Ko-
PUCHOCT JBOCTPAHOT TPXKMUILTA HIje HoBehaHa HaMeTameM MehybaHKapcKux
IpoBU3Mja Ha TOTpolIade, npeaaaxe Komucuja. ,,[Ipy moctasmpamy My1Tn-
natepanHe MebhybaHkapcke mpoBusmje, 6aHKa y KapTUYHO] CXeMU Mopa ra-
PaHTOBATU IIPaBM [0 KOPNCTU 3a CBe KOPNMCHMKe, He CaMO OHe KOju Cy Ha
CTPaHM CXeMe KOja IpuMajy MPOBU3Kjy. Y CXeMU Yy KOjOj MY/ITUIATEPAIHY
Mmebybankapcky nposusujy mwiaha cruianar n3gaBaony, epuKacHOCT Mopa
IOCTaBUTH NPOTUBTEXY PECTPUKTUBHUMM edeKTuMa Ha IITEeTy Tpro.aia
(1 HakHagHMM KynoBuHaMa). MasterCard Huje JOCTaBMO JOKase y Be3M ca
tum.“** B) HeomxonHocT: y okBupy oBor aprymenta, MasterCard je sayseo
IAacUBHUjM CTaB, TBpfiehu fla ,Hema pasjora 3a CyMmy Ja HUBO Ha KoOjeM
je TpeHyTHO MynTmnatepanHa MehybaHkapcka IpoBu3Mja MOCTaB/beHA HUje
omrumanan®’® Komucuja je 3ak/byunia la HUCY UCTIYH-eHY YCIOBU 3 HIPH-
MeHy wiaHa 81(3), M HaloXmla M3MeHy IpaBWIa Be3aHUX 3a My/ITHUIaTe-
panHy mehybankapcky nposusujy. ¥V kacumjoj dasu, MasterCard je ocrmo-
paBaa omnyKy EBporcke xomucuje J B2 HaBpara, cMarpajyhu gpa je ynora
IpOBM3Mje MOTPEIIHO IIPOTyMadeHa.

ITocraB/pame IIEHOBHE CTPYKType Ha afleKBaTaH Ha4YMH IpeiMeT je
pasMarpama Teopuje U IpakKce y OKBUPY ABOCTpaHMX IvtaTdopmu. Pome u
Tupon cy uctunanu BaXHOCT IPOBU3NUja U LjeHa YOIIIITe Y OKBUPY ABOCTpa-

89  Ibid., par. 669,
90 Ibid., par. 668.
91 Ibid., par. 726.
92  Ibid., par. 735.
93 Ibid.

94  Ibid., par. 740.
95  Ibid., par. 749.

96 The European Court of Justice, Case T- 111/08 MasterCard and Others v Commission,
24 May 2012; The European Court of Justice, Case C-382/12P, MasterCard Inc. and Oth-
ers v European Commission, 11 September 2014.
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mux rpxumra.’’ Kaxo je ucraxuyTo on crpane EBporickor cysa pasyie, He-
OIIXOJHO je UCINUTHUBambe 00e CTpaHe IBOCTPaHe CTPYKTYpe TPXKUIITA, KaKO
61 ce yTPBPAVIO MOTEHIIMjaTHY AHTUKOHKYPEHTHNU eeKTH Koje IIPON3BOfie
nnatdopme.”® Y mpuor ToMe e 1 3aK/bydaK jja MpaBo KOHKypeniuje EY
HIje KPeMpaHo Jia IOAp>KaBa jeflHy CTpaHy Y OKBMPY ABOCTpaHe Iardopme,
TOK JpYroj ujie Ha IUTETYy.

VI 3akpyvax

OBMM 4YIAaHKOM U3JIOKEHA je €eKOHOMCKAa CTPYKTypa HBOCTpPaHMX
wiarpopmu npahena ananmusoM mpasa EY y meny koju ce ogHOCH Ha cer-
MEHT [ABOCTpaHMX Iv1aTdopmu. Y IpBOM JeNny Cy IpefCcTaB/beHy HOKYIIaju
HeduHuCaba ABOCTPAHMX ITATGOPMI Ka0 U HeH I10jaM, 00jalllbeH) OCHOB-
HY TIPYHLNIN Y B3V ca JBOCTPAHMM TP)XUIITEM M IIpefCTaB/beHa ITIaBHA
CTPYKTYpa HBeHUX y4eCHMKA. VI3 Hu3a npuMepa IBOCTaHNX IIATPOPMU y3eT
je mpuMep 6aHKapCKO-KapTUYHOT ITOCTIOBamba Kao KIacu4YaH IpUMep y KoMe
jenHa mmartdopMa OKyIjba TProBlie ¥ KOPUCHUKE Ca IIM/beM peann3aliyje eKo-
HOMCKUX TpaHcdepa, U IOKas3aam CMO ¥ KOJIMKO je CTIoKeHo mpoHahu pas-
HOTeXY u3MeDy KaXImUBOT I eKOHOMCKM IpuxBaheHOr moHallama GaHaka.
Ca pasBojeM HOBMX HadlHa IIOC/IOBama, HEOIXONHO je uM3Hahu mpaBHe MH-
cTpyMeHTe Koja he crpeunTy nospepe mpasa KoHKypeHuuje. ITokymraj ga ce
la OATOBOP Ha NNUTabe Ha KOjU HauMH KOMICHje 3a 3aIlITUTY KOHKypeHIIuje
Tpeba fa MAeHTU(NKYjy TOTeHIMjaTHe IpobIeMe KOjyu M3pamajy 13 ABOCTa-
HUX IUIaTOpMI, a [la pellierba Koja MpoHanase OyAy y CKIafy ca TPXXMUIIHOM
edukacHomhy ¥ mpaBoM KOHKypeHIUje IIpeicTaB/ba IPaBy N3a30B Ca KOjUM
he 6utu cyouene y 6muckoj 6ynyhnocTn.

97 J. Rochet, J. Tirole (2003), 990-1029.

98 The European Court of Justice, Case C-382/12P, MasterCard Inc. and Others v European
Commission, 11 September 2014.

99  Ibid., par. 242-243.
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DIGITAL PLATFORMS: COMPETITION LAW
ANALYSIS OF TWO-SIDED MARKETS

Summary

One of the most significant current discussions in economic theory is fo-
cused on markets that brings together two different groups of natural or legal
persons who wish to communicate via ‘platform’ and where interaction de-
pends on number of participants joining the same platform. This article tends
to focus on basic principles related to two-sided markets, network externalities,
participants, pricing strategies and potential abuses of this relatively new way
of business. In the pages that follow it will be examined one of typical two-
sided markets examples, credit card platform, and presented case-law develop-
ments concerning fee architecture within payment card systems. Little is known
about two-sided theory and it is not yet clear what factors distinguish it from
traditional companies; however, competition law analysis is indispensable and
significant. This point to the need to understand the different perceptions of
the two-sided markets that exist between users; and the chance to take on a
new and interesting way to present a selection of intriguing case-laws related to
this research decided upon by main European Union Institutions, the European
Commission and the European Court of Justice.

Key words: two-sided market, platforms, intermediation, pricing, payment
cards.
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Bragumup YPIINY, mactep npaBa
aiBOKATCKI NPUIIPABHUK

SAIITUTA TPAIUIIMTOHAJIHOTI 3HAIbA
1 TPAOIVIIMOHAJIHUX OB/INKA N3PAKABAIBA
KVYJITYPE ITYTEM IIPABA MHOYCTPUJCKE
CBOJMHE

Pesnme

Ilepmanenitino uckopuwhasarve WPAGUUUOHANHOT 3HANWA U THPAGU-
UUOHATIHUX 007IUKA U3PAKABAtba KYNilype, Koje ce Hepelliko cUposogu He-
osnautheno u Hedpumepero, 6e3 gyxHol 003upa u peciiekitia tipema Kyniyp-
HUM U eKOHOMCKUM UHillepecuma ayloXiioHUX U NIOKANHUX 3ajegruya u3
Kojux TOWUYY, HAPOUUTHO je U3PaNeHO y caspemeHoM ceeilly ycneg yop3a-
HOI pas3eoja UHPOPMATHUUKUX THeXHONOTUja, WIHO je HAMeWiHYn0 Uuiliarbe
usHanaxera ogiosapajyhe tipasHe 3awitiuiiie, Koje je 6eh Hekonuko geyeHuja
Y Huxu uHiliepecosarwa mehynapogHe cilipyure jasHociiu. O8um 4naHKOM
ce tipe ceeia Upyxa yeug y upobnemattiuky gepuHucara wpaguUuUoHAnIHol
3HANA U WPAGUUUOHATTHUX 00TTUKA U3PAKABAtbA KYNULYpe Kao tpegmeiia 3d-
witiutie, a 3aliuM y gamvem usnaiarwy usHoce moiyhHociiu wuxose 3auiitiuiie
iyiliem KAACUMHUX UHCIAUTLYTHA Upasa UHgyciipujcke céojuHe.

Kmwyune peuu: lipaguyioHanto 3xarve, WpagUUUOHAIHU 0OTUUYU U3PAHABA-
wa Kyniype, Ponknop, ipaso uHilieneKilyanre cé0juHe, upa-
60 ungyciipujcke ceojure, Ceeiticka opianusayuja 3a uHilie-
neximyanuy ceojuny (WIPO), Opianusayuja 3a obpaszosatve,
Hayky u kyniypy YH (UNESCO).
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I IIpepmer samrTure

1. Tpagunuonanto sHamwe (Traditional Knowledge - TK)

TepMuH TpagMUMOHANTHO 3HaWe YC/lIe[ MHOXJHE II0jaBHUX 00mu-
Ka 1 KapaKTepUCTMKA jOII YBeK HeMa KOHA4YHY OIILITe YCBOjeHy (popManHy
nedunnimjy,! Tako fa ce y CTpydHOj MMTepaTypy KOPUCTe PajHM OIMCH,
Kao mrTo je omyc CBeTcKe opraHusanyje 3a MHTeNEeKTyanHy csojuny (World
Intellectual Property Organisation — WIPO):

»IPaIMILIMOHA/IHO 3HaMbe Ce OHOCK Ha CafIp>KUHY UM CYIITUHY 3HaHa
Koje je TOCnefulja VHTeNeKTyaTHe aKTUBHOCTU Yy TPAaAMLMOHATHOM KOH-
TEKCTY, KOja yK/bydyje NMPaKTUYHO 3Haibe, BELITHHE, MHOBaIuje, IpaKce U
yuema Koja Cy caCTaBHU Jie0 TPaINI[MOHAaTHUX CYCTeMa 3Hama, Kao U 3Hame
y Koje Cy YTKaH! TPafMI[MOHA/THY HAuMHY KMBOTA ay TOXTOHMUX U JIOKaTHUX
3ajefHMIIA VUM KOje ce Ha/lasy y CUCTeMUMa KOAM(UKOBAaHOT 3Hama Koje ce
TIPEHOCH Ca TeHepaluje Ha reHepanujy.

Cmarpa ce Ja je TO CYIITMHCKM CKYIL: 3Hama, know-how, BeLITHHA,
MHOBalMja, nHdpoOpMaIja, Mpakce, BEMITVHA U y4ea, y Pa3HUM 00macTu-
Ma TPafYILIMOHATHOT 3Haka, Kao LITO Cy TPAfULMOHATHA IIO/bOIPYUBPENa,
3aIITUTA KMBOTHE CPeUHE WIM TPajMIMoHanHa MmemmimHa.’ OBa 3Hamba
nopes OPOjHMX APYIMX YK/bY4Yjy M 3Hama O TPafMLMOHATHNIM JIeKOBMMA
U Jlederby, TPAAMIMOHAIHe HadMHe 0Ba 1 pubOIOBa, 3Hama 0 obpacuuma
MUTpaIja XUBOTUICKIX BPCTA WM HABOJHaBamby. !

TpaguuyoHamHO 3HamWwe ce He CMaTpa CTapMHOM, Beh HampoTuB BU-
Ta/HMM, AMHAaMUYHMM [€JIOM CaBPEMEHOT JKMBOTAa MHOIMX ayTOXTOHMX
3ajeHMIA, KOje ce pasBuja, OfpXkaBa M mpeHocu Mehy renepanmjama, de-
CTO mpeMa crienudUIHUM 00MYajHNM HadMHUMA IIPEHOIIeha 3Haba 1 Koje
TIpeJICTaB/ba 71e0 KYITYPHOT ¥ TyXOBHOT MEHTUTETa THX 3aje[HIIa.”

MHore ayTOXTOHE 3ajefHIIE CMAaTPajy TPagUIIOHATHO 3HaMe U Tpa-
AUIVOHANTHe O0/IMKe M3pakaBamba KY/IType Hefle/bUBOM LIeTMHOM, MehyTum,

1 Kuei-Jung Ni, ,Iraditional Knowledge and Global Lawmaking®, Northwestern Law Jour-
nal of International Human Rights, Vol. 10, 2011, goctynHo Ha: http://papers.ssrn.com/
sol3/papers.cfm?abstract_id=1930962, 85-86.

2 K-J. Ni, 85-86.

3 Intelectual Property and Traditional Knowledge, WIPO Booklet No. 2, gocTynHo Ha
appecu: http://www.wipo.int/edocs/pubdocs/en/tk/920/wipo_pub_920.pdf, 4.

4 Intellectual Property and Genetic Resources, Traditional Knowledge and Traditional Cul-
tural Expressions, WIPO Booklet 2012, foctynHo Ha agpecu: http://www.wipo.int/edocs/
pubdoc/en/tk/933/wipo_pub_933.pdf, 9.

5  Intelectual Property and Traditional Knowledge, 6.
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y HOBUje BpeMe ce Y CTPY4YHUM Kpyroyuma usmely mux yrimaBHOM IpaBu
pas/MKa ca CTAHOBMIITA 3aIITHUTE Y OKBUPY TIpaBa MHTENEKTyaHe CBOjiHe.’

2. TpaguuuoHaMHM OGINMIN N3paXkaBaba KyIType
(Traditional Cultural Expressions — TCE)

IIpema pmedumuMumju u3 Mopena 3akoHa 3a HalMOHAMHA 3aKOHO-
[ABCTBA O 3AUITUTM TPAAMIMOHATHUX OONMKA M3pakaBmwa (ONKIOpa Off
Heosmamhenor kopuirhema 1 Apyre mTeTHe yrmoTpebe us 1982. romuue,’
TPAZMIIVIOHATHY OOMMIM M3paXkaBamba KyIType, WIN U3paxkaBama (GomKmio-
pa, IofIpasyMeBajy flefla Koja Ce CacToje Off KapaKTepPUCTUYHUX e/leMeHaTa
yMeTHIUKOT Hacneh)a koje je pa3BujeHo 1 Koje ce ofipKaBa y OKBUpY ofpehene
TpajuILIMOHA/He 3ajef{HNIIe, UM KOje pasBuja UM OfpyKaBa MOjefHal] Koju
IpefiCTaB/ba TPAJUIIMOHATHA YMETHNYKA OYEeKMBaha TaKBe 3ajefHNIle, IITO
Ce HapO4YMTO OJHOCK Ha:

a) BepbasHe 00/MKe, Kao LITO Cy HapofHe Oajke, HApOgHA HOe3uja U
3arOHETKe,

0) My3uuke 00/MKe, Kao IITO Cy HapOJHe IIeCMe ¥ MHCTPYMEeHTaTHa
MY3UKa,

B) 00/IMIKe aKTMBHOCTH, Ka0 IITO Cy (DOJIKTIOPHY IIJIECOBY, UTPe, ApaMe
U YMeTHMYKe pOpMe MIN PUTYA/IN; UCIIO/beHN Y MaTepUjaTHOM VJ/IN
HeMaTepujaTHOM 00/IMKY; Kao U

I) MaTepujanHe 00/Ke, Kao ITO CY:

- yMeTHHYKa (OJNKIOpHA fe/a, HAPOUUTO LIPTEXM, CIIVKe, pes-
6apuje, CKynInType, pHYapuja, TepaKkoTa, MO3auK, Aybopesu,
HaKUT, TIJIeTeHe KOpIle, UCTITIeTeHN TIpeIMeTH, TeKCTII, TeICH,
HOIIbE;

— MY3UYKHM MHCTPYMEHTH;

— ApPXUTEKTOHCKU O6]II/IIH/I.8

[Tponsnasy fa TpafVMOHATHY OONMMIV M3pa)kaBama KyIType Mo-
ry OMTU MaTepuja/Hy, HeMaTepuja/lHU WM, LWITO je Hajuemrhe caydaj, KOoM-

6  Intellectual Property and Genetic Resources, Traditional Knowledge and Traditional Cul-
tural Expressions, 8.

7 United Nations Educational, Scientific and Cultural Organisation (UNESCO) and World
Intellectual Property Organisation (WIPO), Model Provisions for National Laws on the
Protection of Expressions of Folklore Against Illicit Exploitation and Other Prejudical
Actions, 1985, pmoctynmHo Ha appecu: http://www.wipo.int/clea/en/details.jsp?id=6714,
9-10.

8 Ibid, Part 11, 10.
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Ounanuja o6a. Cmarpa ce fa y CBakOM MaTepyja/IHOM IpeAMeTy, YeCTO
IIOCTOjU CUMOOJIVYKY /U PETTUTUO3HN €JIEMEHT KOjU je Off ’era Heo;[BojI/IB.9

TpaguuyonanHyu o6y M3pakaBama KyIType CMaTpajy ce cacTaBs-
HVM JIeJIOM KYATYpHOT Hacineha u [pylITBeHOr MAEHTUTETa ayTOXTOHMX U
JIOKaJIHMX 3ajemHuLia. OHM ce IIpeHOCe C TeHepallyje Ha TeHepalnjy, CTaHO
pasBujajy u nmoHoBo crBapajy. Kopuuthewe tepmmHa ,,ponknop“ msassano
je KpUTMKy M3BecHOT 6poja 3eMasba 300r HeraTMBHe KOHOTalluje Koja cyre-
pullle [ia je CTApUMHCKY Tpaguuujy morpebHo 3ammcatu u ceharu je ce, a He
KOPUCTUTY WIH CTABUTH y caBpeMeHoM xuBoty. % Veren Tora je y Hayurum
pagoBMMa ¥ IyOmuKanujamMa HOBMjer AaTyMma deirhe 3acTyI/beH TepMUH
»TPAUIIVIOHATIHY OO/MIY M3paXkaBama KYIType, 003MpoM Jja 3alaiibadyko
3Hayewe TepMUHA ,,PONKIOP“ 4eCcTO MMa KOHOTAIjy Heder ,HEeXUBOI U
HedYer IITO je MHQPEPUOPHOT KBalIMUTETA ¥ €CTETCKOM CMMUCIY, JOK TepMUH
»TPAMIVIOHATIHY OOMMIM M3paXkaBama KyIType“ yKasyje #a Cy TpajyuLiu-
OHAJIHE KYITYpe KUBe ¥ Ia MOTy OOyXBaTUTU yMEeTHUYKe OOJIMKe BMCOKOT
€CTEeTCKOT KBaJINTETA.

[Toctoju rnegminte ga 61 mmpa feduHUINja BepoBaTHO O6ojbe Ofpa-
)KaBaja CI0XKeHY CTBAapHOCT TPaiMIMOHATHMX OONMKa M3pakaBama K-
Type, almu fa 6u ce TO JIolle OfpasWIo Ha e(PMKACHOCT MpaBHE 3aIITUTE.
Ykonuko 61 1ojaM TpajgyuLMOHaIHe KyIType 610 NpOLIVMpeH M3BaH OKBUpA
YMeTHMYKOT CTBapasallTBa, ¥ ako 6u 6o npuxsaheHo fa ce obyxsare cBa
obernexxja Koja 611 ZOIpuHeIa NOTIYHMjeM cariefjlaBaby 0COOEHOCTI ayTOX-
TOHOT HApOJa WAV TPALULIVMOHAIHE 3ajeHILIe, IOCTA/I0 OV y IPAaBHOM KOH-
TEeKCTy roToBO Hemoryhe pasasHaTu mpenmer saurtute. buo 61 TO pasior
3a IpuxBarame yxe feduHUIMje, IpU YeMy He Tpeba IpeBUAETH fa ,ay-
TOXTOHM HapOJJ CMATpajy CBe MPOM3BOJE /bYACKOr yMa 1 cpua MehycobHo
II0Be3aHMM, KOji IIOTUYY U3 UCTOT U3BOPA, U YK/BYUYjy OBHOC n3Meby /pynn
¥ BJIXOBE 3eM/be, IBIXOBO CPOACTBO Ca APYruM >kKuBuM Ouhuma koja mere
3eM/by U Ca BUXOBUM TYXOBHUM CBeTOM 2

Hoswuja, Hemro mmpa geduHMIMja TpagMLIMOHaTHUX OOMMKa M3pa-
KaBama Ky/IType IpefcTaB/beHa je y WwiaHy 1. Hanpra ofpenou Mebysnagusor
KOMUTETA 32 MHTENIEKTYa/IHy CBOjMHY M T€HETCKE pecypce, TPaJUIIOHaTHO

9  Intellectual Property and Genetic Resources, Traditional Knowledge and Traditional Cul-
tural Expressions, 10.

10 M. Torsen, ,,Anonymous, untitled, mixed media: Mixing Intellectual Property Law with
other legal philosophies to protect Traditional Cultural Expressions®, American Jour-
nal of Comparative Law, 2006, focTynHO Ha afpecu: http://papers.ssrn.com/sol3/papers.
cfm?abstract_id=1125414, 3.

11  C. B. Graber, ,Iraditional Cultural Expressions in a Matrix of Copyright, Cultural Di-
versity and Human Rights®, New Directions in Copyright Law, Vol. 5, 2007, ZoCTyIIHO Ha
appecu: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1156744, 2007, 48-49.

12 C. B. Graber (2007), 50-51.
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3Hamwe U Qonkiop (Intergovernmental Committee on Intellectual Property and
Genetic Resources, Traditional Knowledge and Folklore, IGC) 2012. roguHe,
Koju fenyje y okBupy WIPO, o HasuBoM 3aluTuTa n3pasa TpagulOHaIHe
kynrype: Haupt onpen6n.'®

3amTuTa TPaAMIVIOHAJHOT 3HaWa U TPAaAMLMOHATHUX 00/NIMKa n3pa-
JKaBama KYIType ayTOXTOHMX HAapofia M TPafUIVIOHAHUX 3ajefHUIA Of
HeopyamheHOr mpucBajama U KoMeplujanusanyje, Beh 13BecHO Bpeme je
y XIDKU MHTepecoBamwa MelhyHaponse crpydse jaBHocTu. IToBehano mHTe-
pecoBame 3a OBy 00O/IacT je Ipe cBera OATOBOP Ha HeraTuBHe edekTe eKo-
HOMCKe I7I06anM3anyje Ha TPaAMLMOHATHO CTBApAJIALITBO M KYITYpy ay-
TOXTOHUX 3aje11HML1a.14 YumeHnna je fa ce faHac y II06aTHO IIOBE3aHOM
cBeTy yBehao pusuk of KOHTMHYMpPAHOT IPUCBajaba U KOMepLujaiusaryje
CTBapaJIalliTBa ayTOXTOHNX Hapoja 6e3 TOTOBO MKaKBe MOTYhHOCTH Jia oBe
3ajeHNLIe TO CIIpede.

CaBpeMeHM pa3Boj MHPOPMALMOHUX TEXHONOTMja, HAPOUUTO Y 06-
JIaCTV CHMMAamba 3ByKa M CIIMKe, HBJUXOBOT IIPEHOCA M eMMUTOBama, IPYyKajy
rOTOBO HEOTpaHN4YeHe MOTYhHOCTV 3a HeJO03BO/bEHO IIPNCBajame ¥ KO-
MepIyjannu3annjy TpaguLMOHA/HOT 3HaWa ¥ Kyl1TypHor Hacieba. Ilpurom
ce TO 4ecTo 4MHM 0e3 JyXXHOT IOIITOBama M 0031pa mpemMa KYITYPHUM U
€KOHOMCKMM MHTepecuMa 3ajeJHNIIA M3 KOjUX ITOTHYe, 1 6e3 yCTymama 6110
KaKBOT Jle/la IPUXOfia OCTBapeHux KopuiihewmeM HapopuMa U3 KOjUX je Io-

TEKaO. 16

Crora ce nmuTame 3alITUTE TPAAMLVOHATHOT 3HAMba U TPaJAMULIMOHAI-
HMX OONMKa M3pakaBama KyIType Yy KOHTEKCTY IIpaBa IHTeNeKTyaylHe
CBOjMHE y HALlMOHATHUM ¥ MelyHapogHMM OKBMpPUMA, OCUM y HAIMOHAJI-
HYM 3aKOHOJABHUM TelMMa ¥ HAy4YHUM KPYTOBMMA, IIOCEOHO pasmarpa
OJ CTpaHe CIleljMjaN30BaHUX areHuja YjegumweHnux Hanuja, kao mTo cy
Opranusanuja 3a obpasopame, Hayky 1 Kyntypy YH (UNESCO) ca cepym-
teM y ITapnusy u CBercka opranusanyja 3a uHtenekryanny csojuny (WIPO)
ca cepuurteM y JKeHeBM, Kao M HUXOBUX KOMUCHja U IPYTUX Tesa.

IMuTtama 3alITNTEe M OYyBamba TPAAMLMOHAIHOL 3Hamba M TPaaMLINO-
HaTHMX OONMKa M3pakaBama KYIType y IIMpPeM KOHTEKCTY IIOKpeHyTa
cy u y Hekonmuko UNESCO konBeHIMja, kKao mTo cy KoHBeHLIMja O cBeT-

13 The Protection of Traditional Cultural Expressions: Draft Articles, WIPO IGC 2012,
JOCTymHO Ha apgpecu: http://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_22/wipo_
grtkf_ic_22_ref facilitators_text.pdf, 6.

14 C. B. Graber (2007), 45.

15 C. B. Graber, ,Can Modern Law Safeguard Archaic Cultural Expressions? Observations
from a Legal Sociology Perspective, NCCR Trade Working Paper No. 2007/09, [OCTyIIHO
Ha ajpecu: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1090800, 2.

16  Model Provisions for National Laws on the Protection of Expressions of Folklore Against
Mlicit Exploitation and Other Prejudical Actions, 3.
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ckoM Hacneby 1972. (World Heritage Convention), KoHBeHIIuja 3a o4yBame
HeMaTepujaHor KynrypHor Hacneba 2003. (Convention for the Safeguarding
of Intangible Cultural Heritage) n KoHBeHI[Mja O 3alITUTM ¥ IIPOMOL)U
pasHOMMKOCTH KynTypHux uspasa 2005. (Convention on the Protection and
Promotion of the Diversity of Cultural Expressions). WIPO opranusauuja je y
OKBUPY CBOjMX IIporpaMa CIpOBe/la HU3 MUCHja Y OpOjHMM 3eMa/baMa IM-
poM cBeTa y Lmby yTBphUBama unmmeHNna pagu IpoydaBama AKTYeTHMX
npucrymna u 6ygyhux moryhHocTy y samruTyu npasa MHTENIEKTya e CBOjUHE
¥l HOCW/IAIla TPAAMIMIOHATHOT 3Halba, MHOBALMja U KYIAType.

Il 3amTuTa MyTeM npaBa MHAYCTPUjCKe CBOjUHE
1. IlareHTHO TIpaBO

[IpuMeHa HAaTeHTHOT NpaBa y 3AUITUTH TPAAMIMOHATHOI 3HaMba U
TpaULIMOHATHMX 00/IMKa M3paXkaBamba KY/IType CBOLM ce, MOITIo 61 ce pehn
Ha 71Ba Moryha mpucTyma, Ha TaKO3BaHY ,[IO3UTMBHY 3aLITUTY M Ha ,Of-
OpaMbeHy" 3amITUTY.

[TosuTMBHA 3aLITUTA NyTeM NATEHTHOT IIpaBa MOXe OUTHU YCIEIIHO
IpYMebeHa aKTUBHNM ydentheM HaflIeXXHUX P)KaBHUX MHCTUTYLMja Iy TeM
ofobOpaBama IaTeHaTa ayTOXTOHMM HOCHOLMMA TPafiMIMOHA/THOT 3Halba U
TpaAMIOHATHUX 00/IMKa 3paXkaBamba KYAType, KOju UM TuMe oMoryhasajy
KOHTpOny kopuinhemwa UCTUX, ClpedaBare Tpehmx mmua on HeonamrheHe
ynorpebe um ynorpebe Ha HENpUICTAZAH HATMH, KAO U A CTIY EKOHOM-
CKe KOPUCTH off uxoBe ekcrytoaranuje.'® Tako je na mpumep y Kunu 2001.
ropuHe ofobpero 3300 mareHaTa 3a IIpOHAIACKe Y 06/1aCTH TpafULIMOHAIHE
KiHecke MemuimHe. '

AKTHUBHa y7iora fip)kaBe y 3alliTUTH je BU/bMBA U Ha NpPUMeEpPY ycTa-
Ba Benenyerne u3 1999. ropnHe, Koju y IOIMaB/by IO, HasUBOM ,lIpaBa ay-
TOXTOHNMX Hapopa“, MpoKIaMyje fia je KOJIeKTMBHA MHTEeJIEKTya/Ha CBOjUHA
TPafgMIIIOHATIHOT 3HaWka ¥ IbeHe KONEKTMBHE KOPUCTH, 3arapaHTOBaHa U
samrheHa, kKao 1 fia je 3abpameHa CBaka perucTpalyja maTeHaTa 3aCHOBaHa
Ha TpafiNLIOHATHOM 3Hamby, TEXHOJIOTMjaMa ¥ IPOHaJaclyMa ayTOXTOHMUX
Hapopa. YcraB ExBamopa 13 1988. ropyunae roBopu o ,,IpU3Hamy KONEKTVBHE
UHTeNeKTya/IHe CBOjMHe TPaInlIMOHATHOT 3Haba, lheTOBOM 3Hauajy, yIoTpe-
61 ¥ pasBojy y ckmajy ca sakoHom "%

17 A. Tabrez, ,Intellectual Property Protection of Bio-Cultural Property and Expression of
Folklore in International Legal Regime®, 2010, gocTymHo Ha ampecu: http://www.ssrn.
com/abstract=1589689, 4.

18 Intellectual Property and Genetic Resources, Traditional Knowledge and Traditional Cul-
tural Expressions, 15-16.

19 Intelectual Property and Traditional Knowledge, 18.
20 A. Tabrez, 7
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OpnbpambeHa 3amTnTa ¢ Ipyre CTpaHe MMa 3a Lwb Aa copeun Tpeha
JMUIa Koja He IpUIafiajy ayTOXTOHO] 3ajeJHMIV [ja CTEKHY IIaT€HTHA IIpaBa
Ha TPafMlMIOHA/HOM 3Hamby ¥ TPaAMIMOHATHUM OOMMIMMa U3pakaBarba
kynrype. To ce mocTixe cTBapamweM 6asa IojaTaka U perucrapa y pasHuMm
067TacTMMa TPaAMIMOHATHOT 3Halba M IPETXOHO HACTAJIOM TPafUIMOHAI-
HOM YMETHMYKOM CTBApasallTBy, KOje MOTY HOCIY)KUTH ypeayuMa 3a MaTeH-
Te IPWINKOM IIpOBepe Ja JIM ce NaTeHTHa IpyjaBa ogHocu Ha Beh mosHa-
TO TpeTXONHO 3Hawe (prior art).’! Takse 6ase mopaTaka TPamgUIMOHATHOT
3Hama kpenpate cy y Kunu, Viuauju u Benenyenn.

Jlp>kaBHa areHIyja 3a 3alUTUTY MHTENEKTyanHe cBojuHe Kune caum-
HIIA je 6a3y ImaTeHaTa TpaAMIMOHaTHe KMHeCKe MefIUIIMHe, Koja Cafip>Ku 6u-
6)1M0rpa§0c1<e noparke u Gopmyse, paay MCIUTUBAbA U IIPOBepe aTeHTHNUX
Ipujasa. 2

JururanHa 6ubnMoTeka TpaguumoHanmHor 3Hawa JVuamje (TKDL)
IUIOf, je 3ajefHMYKOr IIpojeKTa MUHMCTapcTBAa HAayKe U TEXHOJIOTHje,
Opemwewa AYUSH (Ayurveda, Yoga and naturopathy, Unani, Siddha and
Homeopathy), Munucrapcta 3apasba 1 fobpobutn nopopune u Casera
3a Hay4HO U MHAycTpujcko mcrpaxusamwe (CSIR), samogeror 2001. romm-
He. bubnuoreka cagpxy notpeOHe omyce TPAaAMUIVOHATHOT 3HaWa U JO-
CTyIHA je KaHIlelapyujaMa 3a IaTeHTe LIMPOM CBeTa Y GopMary MOroZHOM
3a IUCTpUOYLHMjY, TAKO Jja MOXKe CIYXKUTYU KaKO 3a MCHUTUBambe IMaTeHTHUX
IpujaBa, Tako 1 Kao 6as3a ymurepaType TpafuIMOHATHOT 3Hama. Marepujan
oBe OMOMOTeKe YCIIeLTHO ce KOPUCTYU 3a ONOBPraBambe OPUIMHATHOCTY IIa-
TEHTHUX IIpKjaBa ¥ CIpeyaBabe HEOIPAB/JaHOT CTUIakba [IaTeHara, a Takobhe
U 3a IOHMIITaBame Beh Of0OpeHMX maTeHaTa Koju Cy ce 3acCHMBAIM Ha
Heu3MembeHNM IOflalliMa O TPAJAMIMOHATHOM 3Hamby OBe OMOMMoTeKe, MITO
npepncTaBba fobap npuMep ogdpaMbeHe 3alITUTe TPAAMILIMOHATHOL 3HAba
op HeosamtheHe ynotpe6e of cTpaHe Tpehux auua.

IIpojext Benernyene Biozulu je 6a3a momaraka O JIEKOBUTOM OWbYy M
npexpaMOeHnM apTUKIMMA KOje KOPUCTe [ABafieCeTYETVPU ayTOXTOHE eTHMY-
Ke TpyIle KOje HacTambyjy aMasOHCKe [IyHIVIE, a KOjU je KOHLUIMPAH Y LBy
yCMepaBamba 3a/lHTepeCcOBaHNX KOMIIaHuja fa ce obpahajy AMpeKTHO afMuHN-
CTpaTopy TOT IIPOjeKTa YMECTO HEIIOCPENHO ay TOXTOHVIM I'pyIiaMa, ¥ Ha Taj Ha-
4uH crpede 3710yoTpede. OBaKaB MPUCTYII Ce MOXKe KOPUCTUTH 3a IIpUbaB/batbe
TK3. CaIJACHOCTY Ha OCHOBY TIpeTXOfiHe MHpopmucanocty (PIC).%

21 Intellectual Property and Genetic Resources, Traditional Knowledge and Traditional Cul-
tural Expressions, 16.

22 P Andanda, ,Striking a balance between Intellectual Property Protection of Tra-
ditional Knowledge, Cultural Preservation and Access to Knowledge, Journal of
Intellectual Property Rights, 2012, mocTymHo Ha ampecu: http://nopr.niscair.res.in/bit-
stream/123456789/15023/1/JIPR%2017(6)%20547-558.pdf, 553.

23 Ibid, 553.
24  Ibid, 553.

170



10-12/2017. Brnagumup Ypuny (ctp. 164-179)

ITo3natu cy npuMmepy IMOHMIITAja PErMCTPOBAHNX IaTeHAaTa Ha OCHO-
By IofiaTaka 13 6as3a TpaAMIVIOHATHOT 3Hama, Kao IITO je CTyYaj maTeHTa:

- Kypkyma (Turmeric) xoju je 1995. ronuze ogo6puna Kannenapuja 3a
nareHTe v >xurose CAJl kao cpeficTBa 3a leuerbe paHa, HoOMjaHoT O
cTpaHe nHAMjcKor CaBeTa 3a HayYHa ¥ MHAYCTPUjcKa UCTPaKMBamba
y3 apryMeHTe Jia cé KypKyMa KOPUCTU/IA XM/baJjlaMa TOfIMHA YHa3a[
3a JIeYerbe PaHa ¥ OCUIIA U JIa CXOTHO TOME He NPeJCTaB/ba HUKAKBY
HOBOCT, LITO je JOKa3aHO Ha OCHOBY CTapyUX TeKCTOBA HAa CAHCKPUTY
U WIaHKa 06jaB/beHOT Y [TTacHMKY MH/M]CKOT JIEKapCKOT YApPYXKemba.
ITaTeHT je Ha OCHOBY TOra MOHMINTEH.

- Hum (Azadirachta indica) xoju je 1994. rogune omo6bpumma Es-
pOIICKa KaHI[eJlapuja 3a MaTeHTe Kao MOCTYIAK 3a KOHTPOJCabe
I/bVBA Ha OVW/bKaMa ITyTeM eKCTPAXOBAHOT y/ba MHJVIjCKOT [ipBeTa
HuM. IlocTymak 3a yKupame OBOT IaTeHTa IIOKPEHYT je Off CTpa-
He TpyIle HeBJIaAMHUX OpraHMsalyja ¥ MpefCcTaBHMKA MHJVjCKUX
HO/bOIPUBPEIHNKA, Y3 J[OKase fHa je (YHrMUmMAHU edeKaT ex-
CTpaKTa ceMeHa OBOT ApBeTa OMO BEKOBMMA IO3HAT ¥ KopuinheH
Y MHAM)CKOj TO/HOTIPUBPENM KAO CPEACTBO 3a 3aIUTUTY yceBa U fa
CTOTa He INpefiCTaB/ba HMKAKBY HOBOCT. EBpOIICKa KaHIle/lapuja 3a
IIaTeHTe je onossajia osaj nateHT 2000. ropmae. >

CMmaTpa ce fia je IIaBHM HefOCTaTak 0asa IojaTaka Taj IITO ce came
6asze mojaTaka MOTY 3aIUTUTKUTH, aliu He U MHQOpMaIyje o TpaguLMOHAI-
HOM 3Hamy Koje 6asa caJpKi.

Moske ce 3aK/bY4MTH, [ja TIATEHTHO IpaBO Huje ofroBapajyhe 3a 3a-
WTUTYy BehuHe TpajuIMOHATHUX OONMKA M3pakaBamwa KyIType ayTOXTO-
HIUX Hapofia, 003MpOM Ja OBa BpPCTa AYXOBHMX TBOPEBMHA HUje IpPEAMET
IaTeHTHE 3alITUTE, alu /la je IPUMEH/bMBO KOJI 3alUTUTE TPafMIMOHATHOT
3Hama ILITO je BU/BMBO U3 PaHUje M3N0KeHuX npumepa. MehyTtum, n xop
TPAJVIIMOHATHOT 3Haa IIOCTOjM OMACHOCT f1a, Ha IpuUMep (apMaleyTcKa
MHYCTPpUja 130/Tyje aKTUBHY JIEKOBUTY CYIICTAHIy 13 OM/bKe 3a KOjy ca3Ha
fla je KOPUCTU HeKa ayTOXTOHA 3ajefHNUIIA 3a Jledeme ofpehennx 6omectn n
71a je 3aTMM pa3Buje Kao JIeK U 3aIITUTH TATeHTOM.

OtkpuBame nopekna (Disclosure of Origin) y maTeHTHO] NpujaBu u
IpWIarame IPeTXOHe CaITTaCHOCTY U3JjaTe Off CTpPaHe HOCU/IAla TPafIUIINO-

25  A. Tabrez, S. Adicary, L. Das, ,,Protection of Bio-Cultural Property in the Cradle of Tra-
ditional Knowledge®, 2010, gocrymHo Ha agpecu: http://www.ssrn.com/abstract=1589687,
14-16.

26 R. Paterson, D. Karjala, ,Looking beyond intellectual property in resolving protection of
the intangible cultural heritage of indigneous peoples®, Cardozo Journal of International
and Comparative Law, Vol. 11, 2003, gocTymnHo Ha ampecu: http://papers.ssrn.com/sol3/
papers.cfm?abstract_id=1438148, 645.
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HasytHoT 3Hama (PIC consent) y cknapy ca wianoM 8 KonseH1mje o 6110/1011KOj
pasnospcroctu YH us 1992.%” u Omryxe B/16 ycBojeHe Ha meToM 3aceamy
2000, Mo>xe cripednTy ofoOpaBame IMaTeHaTa 3a HEOPUIMHAIHE IPOHAIACKe
¥ IOBPAaTUTH TIOBEPerbe TPAMIMOHATHIX 3ajefIHNIIA ¥ TATeHTHO MpaBo.”s

Y unany 8 HaBeJeHe KOHBeHIMje HaBoAM ce fia he ,cBaka cTpaHa y
MepH y K0joj je To Moryhe M MPMKIATHO ... y CKIafy ca CBOjUM HAI[OHA-
HUM 3aKOHOJABCTBOM, IOIITOBATY, YyBaTU U OApKaBaTU 3HaIbe, MHOBaLje
U MPAKCY ayTOXTOHMX M JIOKATHUX 33jeJHUIIA KOje OTENOBIbYjy TPafilIo-
Ha/IHM Ha4MH >KMB/beHba KOjU je Off BAXXHOCTH 3a OYyBambe U OfIp>KMUBY YIIO-
Tpeby 6MO/IOIIKe Pa3HOBPCHOCTY, ¥ IIPOMOBNUCATI HUXOBY IINPY IIPUMEHY
y3 ofo6peme 1 aHTa)KOBabe HOCHU/IAlla TOT 3Hakha, MHOBAIMja 1 IIPaKce, Kao
¥ TIOACTUIIATH TIPAaBeJHY PACIOfiely KOPUCTHU Koje MIPOUCTUYY U3 YHOTpebe
TOT 3Halba, MHOBAIMje U IpaKce ...

2. IIpaBo 3HaKOBa pa3IUKOBamba

AyTOXTOHM HapoAM ¥ TpafiulMOHa/NHe 3ajegHune cycpehy ce ca yue-
CTaJIOM IIPaKCcOM HeoByalrheHe KoMepIiyjalHe ynoTpebe BHIXOBUX BepOasl-
HIX 13pas3a, peun, Ha3NBa, CMMOO0/Ia 1 APYTUX IPENO3HAT/BUBUX O3HAKA, KOjI
ce 6e3 BUXOBe IIPUBOJIE YIOTpeO/baBajy U perncTpyjy Kao xurosu. Crora
3aKOHOJIABCTBA II0jeIMHNX 3eMajba CBOjUM IPOINCHMA M3PUUNTO 3a0parbyjy
perucrpanujy ayToXTOHUX cMMOOJIa U 3HAKOBa Kao >KUTOBa M IPYTMX 3Ha-
KOBa pas/lMKoBama.” Tako 3aKOH O MHIMjaHCKUMM YMETHUYKMM JeIMMa 1
pyxorBopuHama CAJl ns 1990. romuHe, mpomnucyje KpMBUYHE CAaHKIUje U
omoryhaBa nmogHomreme rpahancke Ty>x6e IpOTUB MIIA KOja HYJie ¥ IPOAiajy
po6y Kao MHAMjaHCKY TIPOV3BOL.

AyTOXTOHe 3ajefJHIIIe He KOPUCTe YeCTO 3aIUTUTY IyTeM IpaBa XKUra
Kajla M TO 3aKOHOJABCTBO oMoryhaBa, 13 pasjiora LITO ce >KUT perucTpyje
Ha ofipel)eHO /yIle Kao HOCHOIIA, a He Ha KOMEKTVMBUTET U3 YMjer TPaguIuo-
Ha/HOT Hac/eha 3HaKOBY pasMMKOBama MOTIIY. >

Yemhe ce pagyu 3amrTuTe KOPUCTHM KUT TapaHIjuje, Kao SKUT IpaB-
HOT JIMIIa Koje ce 6aBM IPOBEPOM ¥ yTBphuBameM KBaanureTa pobe, Mako

27  Convention on Biological Diversity (CBD) UN 1992, nocTynHo Ha agpecu: http://www.
biodiv.be/convention/cbd-text, 6.

28 P Andanda, 553.
29  Ibid, 553.

30 Intelectual Property and Traditional Cultural Expressions/Folklore, WIPO Booklet No.
1, mocTymHoO Ha agpecu: http://www.wipo.int/edocs/pubdocs/en/tk/913/wipo_pub_913.pdf,
18.

31 R. Paterson, D. Karjala, 666-667.

32 K. Puri, ,Protection of Traditional Culture and Folklore®, noctymnno Ha aupecu: http://
www.folklife.si.edu/resources/unesco/puri.htm, 5.
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TO /Mlle He Mopa 6uTu u mpoussobad pobe 3a KOjy je KUT perucTpoBaH.
Hocuary TakBor »kura o6aBe3aH je fa yCTYIHU IIpaBo Ha Kopuinhemwe TUM
KITOM CBUM Cy6jeKTuMa umja poba MCIymaBa CTaHap/ie Y MOoriefly KBay-
TeTa, TEXHOJIOTUje IIPOU3BOJbEe, MOPEK/IA IPOU3BOJA WM CUPOBMHA U CIL,
TIOJI YC/IOBMMA U3 aKTa O XKUTY rapaHIje, Kao 1 Jja 3a6paHy ynoTpeby >xura
CBaKOM Cy6jeKTy KOju ra ynoTpeb/baBa IPOTUBHO aKTy O SKUTY TapaHiuje.””

Kao npumep >xura rapaHuuje MoxxeMo HaBeCTH ,, Toi Tho“ ca Hosor 3e-
JIaHJQ, KOj! je PeTMCTPOBAHN OILITe IPU3HATYU XKUT KBa/IUTETa U ayTeHTUY-
HOCTY Maopy yMeTHUKA I HbUXOBE YMETHOCTH, a IIPENIO3HAT je Kao M3y3eTHa
KyITypHa MHUIMjaTKBa 3a ayTOXTOHe Hapoje of CBeTcKe opraHmsanuje 3a
nHTeNneKTyanny ceojuny (WIPO). Maopu ymetHunyu npukasom Toi Tho »xwura
Ha CBOjUM JIe/IMMa, NIPY>Kajy rapaHiyjy KBaJIUTeTa ¥ ayTEHTUYHOCTH CBOjUX
IpOM3BOJA ¥ YjeHO oMoryhaBajy pasnmKoBame Off OCTA/INX CIMYHUX flea
Ha TPXXMIUTY (BUAETY Ha afpecu: http://www. toiho.co.nz).>*

Opnpebene pernonanHe opraHmsanuje 1 fpkKaBe Ipefysene Cy Mepe
fa cripede HeoBalINEHO PErMCTpOBambe ayTOXTOHMX pedn, cuMOOIa, UTH,.
Kao xurose. Tako ce mpema umany 136 (r) Omnyke 486. Komncuje Anpcke
3ajemHuie npensuba ma ce He MOTY PerMCTPOBATH 3HALM 4Mja yHoTpeba y
TPrOBMHY MOXKe IIPEKOMEepPHO YTULIAT! Ha IpaBa Tpehux muia, moce6HO ako
ce cacToje Off IMEeHa ayTOXTOHe appo-aMepyyKe WM JIOKa/IHe 3ajeHuLle, Ha-
3MBa, pe4n, C7I0Ba, CMMOOIa MM 3HAKOBA KOjU Ce KOPUCTE 3a Pa3/IMKOBabe
BJXOBMX NPOM3BOAA, YCAYra MM HAdMHA Ha KOjU CY IIPOM3BENEHU, MU
CayMibaBa M3pase HUXOBe KYIType WIN BellTHHE, OCUM YKOIUKO je 3aXTeB
HOJHET Of] CTpaHe 3ajefiHMIle, MM AKO je 3ajefHMIIa Ha TO Jaja IpKUCTaHaK.
Kannenapuja 3a nmarenre u sxurose CAJl (USPTO) ycranoBuia je 06uMHY
6a3y moparaka Koja cajp>Xiu clIy>kOeHe 3HAKOBe pas/IMKOBamba CBUX IIEMeHa
aMepmyKux VIHAMjaHa1a, TaKo a MOXKe fia Ofi0Mje perucTpannjy mpefioxe-
HOT 3HaKa KOjy JIA)KHO HaroBellITaBa Be3y ca ayTOXTOHNUM IIEMEHOM MM Ja

IIOTN4E O TOT HHeMeHa.35

ITosHar je mpumMep eTnketnpama MehyHnaponne opranusanuje Fairtra-
de (FLO) xoja nspnaje mehynaponuu xur rapanuuje Fairtrade, y unmpy na ce
IIOMOTHe MajiMM IpousBohaunma y 3em/pama y pasBojy.”” Ilopen rapaniuje

33 C. Mapkosuh, [I. Ilonosuh, IIpaso unitienexitiyante ceojure, IlpaBuu daxynrer Yuu-
BepsureTa y beorpanmy, beorpagn 2013, 159.

34 Intelectual Property and Traditional Cultural Expressions/Folklore, 18.

35 WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources,
Traditional Knowledge and Folklore (IGC), Thirteen Session 2008, The protection of Tra-
ditional Cultural Expressions: Draft gap analysis, 2008, focTymnHo Ha agpecu: http://www.
wipo.int/meetings/en/details.jsp?meeting_id=16204, 34.

36 C. B. Graber, J. Lai, ,Indigenous Cultural Heritage and Fair Trade: Voluntary Certifi-
cation Standards in the Light of WIPO and WTO Law and Policymaking®, Indigenous
Peoples’ Innovation. Intellectual Property Pathways to Development, 2011, gocTymHo
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ma mpousBobaun pobe Hehe O6UTH HempaBeHO EKCITIOATUCAHU MeXaHU3MU-
Ma I7I00a/HOT TP)KMINTA, CUCTEM MMa 3a LWb fia JOIpUHECe [PYLITBEHOM
U eKOJIOIIKOM Pa3BOjy MapriHaIM30BaHUX JenoBa cBeta. [IpousBobaun cy
cBu 3ajegHo BracHuiy FLO u yjenHo wiaHOBU ympaBHOT ofbopa, Tako fAa
camu ofipelyyjy mpasue passoja opraHmsaque.37

Cranpapau oBe opraHusanuje o6esbebyjy mpomssobaurmma yTuiaj
Ha yC/IOBe TProBUHe, NPUCTOjHA IpUMarma KOJ IIOCTIOAaBala, o0pasoBame
U 3[paBCTBEHy 3aIUTUTY, CI0OORY CUHAMKATHOT YAPYXMBama, Ka0 M MMU-
HUMasHe I[eHe IbUXOBMX MPOM3BOfAa paay HoKpuha TPOIIKOBA Ofp>KMBe

npousBome. >

Kaxo cy TpagnimonanHa KynTypHa Hacneba Hajuernrhe cHa)kKHO Be3aHa
3a ogpebenn nokamuret, Mormo 6u ce pehu ma o3Hake reorpadckor mopex-
Jla MOTy IIpe[iCTaB/baTy IIOTOJaH OO/IMK 3aIUTHUTE 33 TPAAMUIVIOHATHE OO/IIKe
u3pakaBamwa Ky/IType U TPAAMUIMOHATHO 3Hakbe, HAPOUUTO KaJia Cy Y OO/UKY
MaTepujamHuX npousBoa.> ITocToje iBe rpyTie 03HaKa reorpadcKor Mopek-
J1a: MMe TopeK/ia 1 reorpadcke o3Hake. VIMe mopekiia je Hasus reorpagckor
JIOKa/IMTeTa ca Kojer MpOoM3BOJ, MOTUYe, YMjyi KBAIUTET je MCK/bY4NBO MU
OUTHO yC/IOB/beH reorpadcKM IOPEK/IOM I Yuja ce IPOU3BO/ba, IIpepaja 1
IpuIpeMa y LeJMHN OfiBUja Ha TOM JIOKanuTeTy. [eorpadcka o3Haka je Ha-
3UB reorpadcKor JIOKalIuTeTa ca Kojer ofpehern mpoussoyp norude, 4mju ce
KBaJINTET WM pelyTalyja IPUIKCYjy HBeroBoM reorpadcKoM HOpeKiy, Ipu
yeMy je JJOBO/BHO Jja Ce IberoBa IPOM3BOAA WM IIpepajia WK MpHUIpeMa
omBUja Ha ToM oKamTety.

OHO WITO HAPOYMTO IOTOAYyje fa Ce ayTOXTOHM IIPOM3BOAM LITHTE
O3HaKaMa TeorpadCKor IOpeKIa je HEONXOJHOCT fa HPUPORHU (aKTOpu
(kao WITO Cy KIMMa, cacTaB 3eM/BMIITA, UTA.) U JPYLUITBEHE NPETIIOCTABKe
(kao IITO Cy HeroBame TPAAUIVIOHATHMX 3aHATCKMX BEIITHHA, II03HABabe
ofipebeHe TpafuIMOHANTHE TEXHONOIMje, UTH.) OYAY YCIOB 3a HOCTU3AbE
oppebennx crenu@uYHNX KBaIUTATMBHUX CBOjCTaBa pobe MIM ycoyre Ha
KOjy ce o3HaKa ogHocK. OBO je K/byYHY IO3UTUBHMU YC/IOB 3alITUTE U Pas3jIor
360T Kojer ce o3Hake reorpadyckor mopeksa mure. !

Kao n >xurosu, 3amTnTa 03HaKa reorpadcKor Inopexsa nmMa 3a b Ja
3aLITUTH YIJIET, ay TOXTOHMX U TPaAMLIMOHAIHUX 3ajeJHNLIA KOje MMajy yIory
TProBLa ¥ HUXOBUX IIPOU3BOJA U Jla CIIpeuy HeoB/lallheHy ynoTpeby oHMX

Ha agpecu: https://www.unilu.ch/fileadmin/shared/Publikationen/lai_graber_indigenous-
cultural-heritage.pdf, 12.

37 Ibid, 12.

38 Ibid, 13.

39 Intelectual Property and Traditional Cultural Expressions/Folklore, 18.
40 C. Mapkosuh, [I. ITonosuh, 174.

41  Ibid, 176.

174



10-12/2017. Brnagumup Ypuny (ctp. 164-179)

O3HaKa Koje JIAKO MOTy I0OBeCTU IoTpourade y 3abmyny. HaBeurhemo mpume-
pe 3amTrhennx osHaka reorpadckor nopekmna. Y Ilopryranuju, Bes Madeira
je samruheH kao o3Haka reorpadckor nopekiaa. Y Mekcuky, ume Imopexia
Olinala ce xopycTy 3a IpoM3BOfe Of TAKMPAHOT IpBeTa (Ha puMep KOMO[E,
CaHAYLM, UTA.) KOjU Cy Hampas/beHU y rpagy OnmHana y gp>xaBu Iyepepo.
3aHaTIMje Koje IpaBe OBe IpeaMeTe Kopucte fipBo Ayoje (Bursera aeloxylon)
¥ TIPUPOJIHE MaTepujaie, Kao IITO Cy Cajlo MHCEKaTa ¥ MUHepamHu mpax.*?

3. IIpaBo cy3bujama HellojaTHe KOHKYpeHIMje

Jlox ymeTHIYKO Hacnehe 3ajemHnIe Urpa 3Ha4ajHY APYIITBEHY, TyX0B-
HY M KyATYPHY Y/IOTy, OHO UCTOBPEMEHO Ka0 M3BOP KPEaTMBHOCTI U MHOBA-
TUBHOCTM, UTPa Y/IOTY Y BbeHOM €KOHOMCKOM pasBojy. Ynorpeba marepujana
TpafuILIMOHa/e KyAType IONPUHOCK €KOHOMCKOM Pa3Bojy TPaJUIIOHaTHUX
3ajeflHMIA KPO3 IIOKpeTalbe IpPely3eTHUIITBA, OTBaparma HOBUX PajIHUX
MeCTa y JIOKaJTHMM 3ajeJHM1IaMa, Pa3BOj BEIUTHHA, TypusMa, uty. Tpagumm-
OHajlHe KyITypHe MaHudecranuje cy Takole M3BOp MHCIMpanmje u Kpea-
TUBHOCTM 3a WU3JABa4dKy [€aTHOCT, AyAMOBU3YEIHY WHLYCTPUjY, MOIHY
KoH(eKINjy, 3aHaTe U AM3ajH. MehyTum oHO mITO 13 jefHe mepCcIeKTuBe u3-
IJIefla KaO KpPeaTMBHOCT, U3 APyTe MOXKe [ja U3ITIefla KaO YyTPOXKaBarbe TPaju-
I[IOHA/IHE KYNTYpe.

Ha Tome cy 3acHOBaHM OpOjHM IpuMepu pasBOjHMX IIpojeKaTa 3a
ybnaxkaBame CMPOMAIITBA, KA0 IITO je IIPOjeKT ,Yaaiawe y Kyniiypy  Hapo-
na Khomani San u3 Jy>xne Adpuke, KOjUM ce MOACTUYE Pa3BOj 3aHATCTBA
Te 3ajegHuLle u omoryhasa joj ga mo mpBu HyT ocTBapyje mpuxope. Harm-
oHanHa uHCcTUTynuja Konymbuje ,Artesanias de Colombia“ ce ctapa u mop-
CTUYe Pa3BOj M IPOMOLMjy IMPOM3BOAHE TPAIUIVIOHATHUX PYKOTBOPUHA,
KOje Cy y MHOTUMM C/Iy4ajeBMMa jefVHY IIPOU3BOAM KOjuMa ce Tpryje usMmehy
MalMX 3ajefHNUIIA, IJe Cy 3amocieHe BehMHOM >XeHe, M Koja JOIPMHOCU
PaBHOMEPHN)O] pacIofie/l CPefiCTBA y MOPOANIIAMA Ca HUCKUM NPUXOANMA
WINX Yy caMOXPaHMM NOpOAuIaMa.

O6muy npucBajama 1 HeonauheHe ynoTpebe Ha Koje ce ayTOXTOHe
Tpa/iILIMOHA/IHE 3ajefHNIIe YeCTO >KaJjle je yrnorpebda TaXKHMX 1 o6Mamyjyhux
TBPABY U O3HAKA Y MIOI/IEAY Ay TEHTUIHOCTY WM OPEK/Ia IPOU3BO/a, TAKO
ITO ce Ha jepTHHM MHAYCTPUjcKY n3pal)eH mpon3Bof CTaB/ba O3HAKa Koja ra
JI)KHO IIPeJiCTaB/ba ,,ay TeHTUYHM, ,,joMahuM®, nnn fa motude o oxpebhene

42 M. Torsen, J. Anderson, ,Intellectual Property and safeguarding of traditional cul-
tures®, 2010, gocTymnHO Ha agpecu: http://www.wipo.int/edocs/pubdocs/en/tk/1023/wipo_
pub_1023.pdf, 59.

43  Intellectual Property and Traditional Cultural Expressions/Folklore, 6-7.
44  Ibid, 7.
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TpaguIMoHaHe 3ajenuue.”’ OBakBa Mpakca je HAPOUMTO PaCIIPOCTpParbeHa
Yy YMETHOCTHU U TYPUCTUYKO] LEeTaTHOCTI.

ITpaBo cy36bmjama HeojaTHe KOHKYpPEHIje KOPUCTHU Ce Kao jeflHO Of
CpeficTaBa 3a 3alITUTY O3HaKa reorpadcKor mopekia, AusajHa, Tonorpaduje
MHTEIPUCAHMX KOJIa, M Kao jefHa of MOTyhHOCTM 3a 3aIUTUTy TpajguLUO-
HAJTHOT' 3Hamba ¥ TPafVIMOHATHNUX OO/NMKa M3pakaBama KyIType Off pas-
HUX 3710yTOTpe6a y TProBuHcKoM mpomeTy.” Ycmos sa mpumeny mporca
0 cys3bujamy He/ojalHe KOHKypeHI[Uje je IOCTOjame HeKe Off pajjiby Koje
IpeCTaB/bajy MOBpefy ROOpMX IOCTOBHMX OOM4aja, a TO Cy Hajdyemhe
umuTanyje Tyber npoussopa, Tyhe ycnyre nnn tybe pexname, n kopuuiherme
Tyhe o3nake.*®

IToBpeny mo6pKX MOCTOBHUX 0OMYaja IpefCTaB/ba CBAKaKo CaMO OHA
MMUTALMja KOja MOXKe YUeCHIKe Y IPUBPEFHOM IIPOMETY HOBECTI A0 3a0y-
He, WJIM Y OIIACHOCT Off 3a0yHe O HEKOM CBOjCTBY pobe MU YCIIyTe, UIN aKo
ce TUMe MapasUTCKu I/ICK04pI/II_HhaBa Tybhe MHTeneKTyanHo [OOPO YIOKEHO Y
Taj IPOU3BOJ, WM YCIIYTY.

Kopuurhemwe Tyhe osHake y mpuspegHoM npomery Takobe npencrasba
HOBpefy [oOpMX IOCTOBHUX oOMdaja, 6mmo fa je ped o ¢upmm pgpyror
cy0jekTa, HBEroBoj METaTHOCTY, WIN Ce OJHOCK Ha poOy WIN YCIyre, HOJ
YCZIOBOM [la TO CTBapa WM MOXe CTBOPUTH 3a0YHY Ha TPXKMIUTY, KAaKO
y TOITIefly HOCHOILIA O3HaKe, pobe wim ycayra, wim ce TuMe Tyha osHaxa
pasBoOfbaBa Tj. KOMIPOMUTYje U yMamyje beHa M3PAsUTO jaka peKIaMHa
dynxumja.>

Cysbujame HemojanHe KOHKypeHLuje o06e36ebyje samtury om He-
aJieKBaTHe KOMepIijaHe ynorpede, a HAPOUUTO Off MPUBPEHNUX CybjeKaTa
Koju mpodurupajy of HeopnamheHe ynoTpebe TpajyIMOHATHOT 3Hamba U
TpaiILIMOHA/THUX O0JIKa M3pa)kaBamwa Ky/IType, MICTOBpeMeHO ofdayjyhm
IETOBY TPaVILIOHAHY QYHKIN]Y.

4. ITocnoBHa TajHa (Know-how)

[TocnoBHa TajHAa, Kao KOpYCHA IIOBEp/bMBA MOCIOBHA MH(OpMaIuja
KOja HMje JOCTYyIIHA 3aMHTePEeCOBAHMM JIMIMMA, Ka0 HeMaTepujaaHo f06po,

45 Ibid, 17.

46 K. Puri, 2

47  Intelectual Property and Traditional Knowledge, 25.
48 C. Mapkosuh, JI. ITonosuh, 290.

49 C. Mapkosuh, [I. ITonosuh, 291.

50 C. Mapkosuh, [I. ITonosuh, 299.

51 D. Kallinikou, ,,Protection of traditional cultural expressions or expressions of folklore®,
ICME papers 2005, focTynHo Ha appecu: http://icme.icom.museum/fileadmin/user_up-
load/pdf/2005/kallinikou.pdf, 4.

176



10-12/2017. Brnagumup Ypuny (ctp. 164-179)

MMa CBOjCTBO Jla C€ MOXKE CAOIIITUTH IPYrOMe Ha HA4MH Jla CTUIIA/IAL] MOXe
ma je cBpcucxonHo mpumenn.” [IocOBHA TajHA ce OTHOCU HA MHPOPMAIH)y
KOja je 3HayajHa 3a npuBpehyBame M KOHKYPEHTCKM IOJIOXaj OHOra KO je
KOPMCTH, CTOTa ce Hajuenrhe OffHOCK Ha TEXHOJIOIIKA, (GDMHAHCHUjCKA, MapKe-
THMHIIKA, IEPCOHATHA ¥ MHOrOOPOjHa Jpyra INUTama, a IbheHa KOPUCHOCT je
IIABHU Pa3/IoT 360T KOjer OHa MMa CBOjCTBO TOBEP/HUBOCTHL.

Pa3nosy mpaBUYHOCTM HajMaXy Ja ce ayTOXTOHMM 3ajefHMIIaMa IIpy-
KM 3aLITUTA Y CIydYajeBMMa Kaja ce PUTyalu ¥ cMMOOIN Koje ayTOXTOHM
HAapOIM CMaTpajy 3a CBeTe WM TajHe 06jaB/byjy IPOTUB HUXOBe Bojbe. [Ipu-
MEHOM CaBpeMeHe TeXHOJIOTHje Moryhe je HalpaBUTV CHUMAK TaKBMX Jiefa
ca BeMKe YHa/beHOCTU (Ha MpUMep, CHUMambe CBETOT TUleca U3 aBUOHa). !
MHCTUTYT MOCTIOBHE TajHe je yIpaBo IOJ00aH 3a 3alITUTY HEOTKPUBEHOT
TPaAMIVIOHA/THOT 3Hakba, YK/bY4yjyhy TajHO U CBETO TPaYILIMIOHATHO 3HAMbE.
O61uajHO IpaBO TPaAMLMOHATHMX 3ajeflHNIIA 4eCTO Hamaxe #a oppebheHo
3Hame Oyfie OTKpMBEHO caMo ofpebhenmm uymaHoBuMa rpyme. CypmoBu cy
Ipy>Kaan 3a]J.ITI/IT27 y Clyd4ajy MoBpefe TajHOCTM KOja je HacTaja IOBpefoOM
o6yrdajHor TIpaBa.”’

Ynan 39. TRIPS criopasyma u wian 10bis [Tapucke koHBeHIuje MOXe
y TOjefVHUM CIy4ajeBMMa Jja IPY>KM a[IeKBaTHY 3alITUTY TajHUM U CBETUM
TPafMIVIOHATHUM OOMUIMMa M3pakaBama KYAType ¥ TpagMIMOHATHOM
3HamY, MaKO Cy OBe ofipenbe NMpPUK/IAfHMje 3a MHLYCTPMjCKe ¥ TPrOBMH-
cke nHpopManyje. 3aTUM, HICY CBY TajHU WIU CBETU TPAAMUIVIOHATHU 00-
MLV U3paXkaBama KY/IType eKOHOMCKM BpenHe umHpopmauuje. Mehytnm,
OTKpMBambe TajHOT U CBETOT TPAAMIVIOHATHOT 00/IMKa M3pajkaBama KYIType
Hajuenrhe Mpoy3poKyje KyITypHY M IyXOBHY LITETY HETO €KOHOMCKY.

Haemhemo cyacku mnocrymak Foster versus Mountford (1976, 29
FLR 233). OBaj ciy4aj ce 6aBmo npopajom kmure ,Homanu Aycrpanmjcke
nyctume Kojy je Hammcao antpomonor Ip. Mayurdopn. Tyxmoun cy
YCIIETHO JOKa3anyu fa Kbura cafgpxy MHQopMmanuje Koje Cy IOBEpbUBO
orkpuseHe [Ip. MayHtdopay mpe 35 ropmHa, Te [ja OTKpUBame TajHU Y
KIbM3M XK€HaMa, Nely ¥ HeMHUIMPAHUM Jby[AMMa MOXKE€ HapyIIUTH JPYyIIT-
BEHY ¥ PEeUTMjCKy CTaOMIHOCT BmyxoBe 3ajennuie. Cyy je 3a6paHNO KIBUTY
cMatpajyhu fia je meHO 06jaB/bMBalbe TOBETIO IO KpIlelha IoBepemba.

52 C. Mapkosuh, [I. ITonosuh, 305-306.
53  C. Mapkosuh, [I. ITonosuh, 306.

54 R. K. Paterson, D. S. Karjala, ,,Looking Beyond Intellectual Property in Resolving Pro-
tection of the Intangible Cultural Heritage of Indigenous Peoples®, Cardozo Journal of
International and Comparative Law, Vol. 11, 2003, 665.

55 Intellectual Property and Traditional Knowledge, 19.

56 WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources,
Traditional Knowledge and Folklore (IGC), 23.

57 Intellectual Property and Traditional Knowledge, 20; K. Puri, 2.
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Y cny4ajy BesaHoM 3a ,,Storybase” puUruTanHy KOJMEKUMjy TPagMUIIUO-
HAJTHOT 3Halba IIeMeHa Ty/aanim 13 rpyme ceBepHOAMEpPUYKUX ayTOXTOHUX
3ajeHMLA, CYJ je YTBPAMO Jla ce caMo jeflaH Jeo Te Oase Ioparaka MOXe
OTKPUTM pajiyl MICIUTUBAMA TTaT€HATa, JOK CYy OCTAJIN [ie0 TPaJUIVIOHATHOT
3Hamwa Bobe 3ajemHuIle KBamuPuKoBaae Kao nHPoOpMaluje Koje ce MOTy KO-
PUCTUTH UCK/BYYVBO YHYTap Ty/mamui 3ajefHuLle, CarlaCHO 0OMYajHOM IIpa-
By. OBe nndopmanyje cy samrnhene kao Tajue.>®

IIT 3axpyvak

Ha ocHOBY M3/I05)KEHOT ce MO)Ke 3aK/bY4MTM fia IPaBO MHAYCTPUjCKe
CBOjMHE He IIpy>ka cBeoOyXBaTHe MOTYNHOCTM 3a ouyBame U 3alITUTY
TPaAMIVIOHATHOT 3Halba ¥ TPAAMIMOHANHUX OOJIMKa M3pakaBama KY/ITy-
pe ayTOXTOHMX Hapoja ¥ TPaAMIVOHAJHUX 3ajefHUIA Off HeobjamheHor
uckopuithasama. [Tocrojehu pompmuocu HagrexxHux mebyHapopgHux ¢o-
pyMa 1 MCTpaKuBama CTPy4maka, Hyfe OpojHa Apyradmja peliema OBOT
NNTama, Nonasehn Kako of KIaCMYHUX MHCTUTYTA 3aIUTUTE ITyTeM IIpaBa
MHTeJIeKTya/THe CBOjUHE, TAKO ¥ Pas/INUNTUX Sui generis MOfieNTa 3aIlTHTE.

Maxo je mpouec nsHamaxemea ofropapajyher pemema Ha I106a1HOM
HIBOY jOLI YBEK y TOKY, MHOTe JIp>KaBe Cy NPUCTYIIE, KAaKO PEerMOHATHIM
MebyHapomHUM crIOpasyMMMa O OYyBamby 1 3aIlTUTU TPAAMUIMOHATHOT KYJI-
TypHOT Hacneba, Tako 1 yBobhemwy pasmmuuTux o61MKa 3alITUTE Y CBOja 3a-
KOHOZIaBCTBA. VIrueknBame pellema Ha rmobamrHoM MehyHapomHOM ITaHy
He 6u Tpebaso fa Oyze mpempeka fa TaKO MUCTO MOCTYIIE U 3eM/be KOje TO [0
cajla HIUCY YYMHMIIE, VIV HUCY YYMHUIe Yy ofroBapajyhoj mepu, Mehy xojuma
je U Halla 3em/ba.

Tpe6ano 6m ouexkmBaru gma he yckopo m y Cpbuju 6utu ycBojeHa
HOpMaTMBHa pellema koja he omoryhmtn ma ce y Hajsehoj moryhoj mepn
3alITUTe CBM ACHEKTV M CadyBajy CBe OCOOEHOCTM Hamrer Goraror Tpa-
AUIVOHATHOT KyITYpHOT Haciaeba, Omio mOHouIemeM MOCeOHOT 3aKOHa
VI TIpuiarohaBameM M JOIMyHaMa MOCTOjehMX 3aKOHAa O MHTENIEKTYasIHOj
CBOjUHM, KPMBUYHUX, APMHCKIX ¥ [PYTUX IPOIINCA KOjU CY Y Be3U ca Ipe-
MeTOM 3alITHTE, Y3 IOfiY3abe CTPYYHOCT IPABOCY/HUX 1 YIIPAaBHUX OpraHa
HAJIIOKHIX 32 [OCTYIIalbe Y 0BOj 06/IaCTM M HEM3O0CTABHO YK/byderhe jaBHEe
areHuje 3aBofia 3a MHTENIEKTYa/IHy CBOjMHY Y CUCTEM OYyBarma U 3aIITHTE
HallleT TPaJMIVIOHATHOT KyITypHOT Hac/eha, Kao 1 y3 myHo yBakaBame Jj0-
IPMHOCA HAYYHOMCTPAKMBAYKOT pajia aKageMCKMX 0OpasOBHUX YCTaHOBA U
VIHCTUTYLIMja Ha TIPUKYIUbAby, PEIUCTPOBAGY 1 M3ydaBamy TPafyLIMOHAI-
HOT Ky/ITypHOT Hacieba,

58 Intellectual Property and Traditional Knowledge, 19.
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Vladimir URSIC, M.A.
Trainee Attorney at Law

PROTECTION OF TRADITIONAL KNOWLEDGE AND
INDIGENOUS CULTURAL EXPRESSIONS THROUGH
INDUSTRIAL PROPERTY RIGHTS

Summary

Permanent utilization of traditional knowledge and traditional cultural
expressions, often carried out in an unauthorized and inappropriate manner
and without due consideration and respect for the cultural and economic inter-
ests of indigenous and local communities of origin, is particularly pronounced
in the modern world due to the rapid development of information technology,
which has imposed the question that has been in the focus of attention of in-
ternational experts for decades of finding an appropriate legal protection. This
article firstly provides an insight into the problem of defining the traditional
knowledge and traditional cultural expressions as an object of protection and
then futher down in the text exposes the possibilities of their protection through
classic institutions of industrial property rights.

Key words: traditional knowledge, traditional cultural expressions, folklore,
intellectual property law, industrial property rights, World
Intellectual Property Organization (WIPO), United Nations
Education, Scientific and Cultural Organization (UNESCO).
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ap bpanucnas MAJIATYPCKU
BaHpegHH! npodecop PakynTera 3a eBpOICKe NPaBHe M MOTUTHYKE
crypuje Yausepsutera EJYKOHC y Hosom Cany

3AKOH O ITPUBPEJHVIM JPYHITBIIMA
Y ITPAKCU ITPUBPETHUX CYJOBA -
HEKA OJABPAHA IINTAIHA

Pesnme

Y pagy ce cainegasa fipaxca tipuspegHux cygosa y tpumeru 3aKoHa
0 HpuspegHuUM gpyuiiieuma, ca PoKycom Ha HUMIHABOCTH 0CHUBAYKOT AKTA,
iobujarve 0gnyka ckyuuitiute upuspegHol gpywiniea, ilie Uckvyuerve 4naHa
gpywitiea ¢ oipanuueHom ogiosopHowhy. Y3 yeug y upaxcy upuspegHux,
y upeom pegy Ilpuepegroi aiienayuoHoi cyqa, ie HUpuxas Kaxo iojeguHe
ogpegbe 3axona o upuepegHum gpywiilieuma uiymave UpuspegHu Ccygosu,
ckpehe ce tiaxcwa u Ha Wo ga je olpanuden 6poj ognyka tpuspeguux cygosa
y UpumeHu ol 3axkoHa UocClequua HainauieHe ynoie opiaHa yiupase Upu
peluciipayuju tpuspegHux gpywinasa, anu, u Hegociamika ogiosapajyhe
axkiueHe neiutiumayuje uupel Kpyia 3auHillepecosanux aunua ga ce ioxpere
ciop.

Kmyune peuu: tipaxca tipuspegrux cygoea, 3akoH o Upuspeguum gpyuiieu-
Ma, HUMTHABOCTA U TIOO0JHOCTL 0GNIYKA, UCKTbYUetbe YIaHa.
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I YBop

3aKoH O IPUBPETHUM leymTBI/[Ma1 (mame y texcry: 3OIIIT) y mpak-
CM IIPMBpEJHUX CYHOBa IIpUMembYje ce Kafa Jo CIopa [oJas3u IOBOJOM CTa-
TYCHUX NNTamba Be3aHUX 32 IIPUBpefHA OpyLITBa. Pany pasyMmesama 3amro
ozipebeHe BpCTe CTaTyCHUX CIOPOBA JJOMUHMPAjy Npef IPUBPETHUM CYHO-
BUMa, Bajba Mohu o 3akoHa o ypebemwy cymosa Pemy6muke Cpbuje,” xoju
ozpebyje HafIeKHOCTM IPUBPESHMX U YIPaBHOT CyJia, a/li U YNIbEHMIe Ja
je perucrpanuja npuBpefHuX gpyurasa y Cpouju y HaajiexXHOCTV AreHIuje
3a TIpUBpeJIHe pervcTpe,’ (mame y Tekcty: AIIP) kao oprana ympase. 360r
TOra Ce HM3 CIOPHMX INTama BE3aHMX 3a PETUCTpalyjy NpUBPETHNUX
OpyllTaBa pelllaBa TOKOM IIOCTYIIKa perucrpanuje, Mo 3aKOHY O INOCTYII-
Ky perucrpamyje y AreHIuju 3a TpuBpefHe peructpe’ (mame y TekcTy:
3OIIPAIIP) opn crpane AIIP, ogHocHO MuHucTpa npuBpefe, Kao APYro-
CTeIleHOT' opraHa 3a >kajbe MpoTuB omnyka AIIP moHeTMX TOKOM IOCTYyII-
Ka perucTpalnyje HacTaHKa JVIM IPOMeHa Be3aHMX 3a CTAaTyC NPUBPESHMUX
npymTasa.’ Be3aHO 3a permcTpauyjy MpUBpPETHNMX APYIITaBa, MOXE Jla Ce
IIOKpeHe U yIIPaBHU CIIOP, KOjU ce OfiBMja Ipefi YIIPaBHUM CYJOM.

IIpenmet uHTepeca y paay je, MehyTum, nmpakca IpuBpeSHNUX CYLOBa
y CTaTyCHOj MaTepuju — CIOPOBM IIOBOJOM CTaTyca NPUBPETHUX JIPYILITa-

1 3akoH o mpuBpenHuM apyurrsuma Peny6mke Cpouje — 3OIIM, Cnyxbenu inacuux Pe-
iybnuxe Cpbuje, 6p. 36/11, 99/11, 83/14, 5/2015.

2 3axoH o ypebemwy cynoBa Pemy6muke Cpbuje, Cnymbenu inacuux Peiiyonuxe Cpbuje,
6p. 116/2008, 104/2009, 101/2010, 31/2011 - ap. 3akoH, 78/2011 — mp. 3akown, 101/2011,
101/2013, 106/2015, 40/2015 — nmp. 3axoH, 13/2016 1 108/2016.

3 3axoH o0 areHuuMju 3a mpuBpegHe perucrpe, Cnymbenu inacHux Peiybnuxe Cpbuje, 6p.
55/2004, 111/2009 n 99/2011.

4 Tlo ompembama umaHoBa 25-29 3aKkOoHa O IIOCTYNKY peryucTpaunuje y AreHumju 3a
npuspenne perucrpe — 3OIIPAIIP, Crnyxbenu inacnux Peitybnuxe Cpbuje, 6p. 99/2011 n
83/2014.

5  Ilpu ToMme, xamba ce moctaBma myTeM AIIP, xoja mpe Hero mro je AITP pocrasu
MuHUCTPY TpuBpefie Ha ONIydMBame MOXe Ja ce ofbaly Kao He6maroBpeMeHa,
HeJONyIITeHa VI M3jaB/beHa Off HeoByalIheHOr JIMIA, WK Jia ce Y POKY Of IIeT [jaHa
YTBDAM fia je xanba OCHOBaHa, M3MEHN MoOVjaHa OfIyKa, WIM CTaBY BaH CHare pellermbe
o opbanuBamy IpKjaBe M [OHece pelliere O ycBajamy npujae (wi. 28 3OIIPAIIP).
MuHucTap Ipu OIyYMBamy MOXKe Ja ofbaunm >Xajby Kao HeblIaroBpeMeHy, Hemo-
IyLITeHy WM IOJZHETY Of HeoBIallheHOr /MIa, offuje je Kao HEOCHOBAHY, YCBOjU
Xanly, yKIHe O[UIYKY U BPATU PErMCTPAaTopy IpefMeT Ha IOHOBHO OTyYVBambe V/IN
ycBoju Xanby, yKiHe Of/IyKy U caM ofytyun o npujasu (wi. 29 3OTIPAIIP). HakoH mito
MuHucTap JjoHece OfTyKy, KOja je KOHAYHa, IPOTUB Ibe Ce MO)Ke INOKPEHYT! yIpaBHM
criop miper, ynpaBHuM cynoM (wi. 32 3OTIPAIIP).

6  Bupertn onpenby wiana 29 3akoHa o ypebemy cynoBa, 1o K0joj je 3a yIpaBHe CIIOpOBe
HaJyIeXXaH YIOPaBHU CyJI.
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Ba, KOji Ce BOJIe TIpef TIPUBPETHNM CY[I0BUMa.” YBUIOM Y OJTyKe TIPMBPE]-
HUX Cy[i0Ba, y IpBoM peny IIpuBpenHOr anemanyoHor cya (gambe y TeKCTy:
ITAC), anu u y ogrosope Ope/perva 3a mpuBpefHe criopose [IpuBpenHor are-
nanyoHor cyaa (name y Tekcty: OIIC ITAC) Ha nuTama IpUBpeSHUX CY/I0Ba,
yo4aBa ce CKpOMHa IIpaKca y Toj MaTepMjM.8 Mmnak, Heka cTaTycHa NMMUTama
yemhe cy mpegMeT pacnpaBe U OfIy4YMBama: HUIITABOCT aKTa O OCHUBAbY
IPUBPEIHOT APYIITBA, OOKjambe OJIyKa CKYIIITHE IPUBPEJHOT [PYIITBA,
Te UCK/by4ee WIaHa APYLITBAa C OTPaHMYEHOM OfiroBopHoiuhy. Y panmy ce
aHa/M3Mpa Koju ce MpoOIeMy IPUTOM jaB/bajy Y IPAKCK U KaKaB OATOBOP
Ha BUX [ajy npuBpegHu cymosu. Ilopen Tora, yBuj y KOHKPETHY IIPaKCy
IPUBPEJHNX CYHOBa U HbeH 00MM MOTrao OU [ja OCBET/IN U NUTame HUje /U
nocrojehu cucTeM perucrpanyje NpUBpeSHNX APYIITABA IPU OPraHy yIpa-
Be Ofy3e0 HeKe IIpeporaTuBe IPUBPEJHNX, Kao CIelVjaTHNX CyHoBa Y KO-
PUCT OpraHa yIpase, OFHOCHO YIPaBHOT CyAia.

IT HumraBocT aKTa 0 OCHMBamy U perucrpanmje
NPUBPEJHOT JPyIITBA

YcmoBM HUIITaBOCTY OCHMBAYKOTL aKTa IPUBPEJHOT fpylITBa ypehern
cy wianoM 13. 3OI1]I, mo xoMme je Taj akT HUIITAB ako: 1. Hema popmy mpo-
NVCaHy OBMM 3aKOHOM, 2. je [elTaTHOCT APYHITBAa KOja Cé HAaBOAU y OCHMU-
BAa4yKOM aKTy CyIpPOTHA NPMHYAHUM IIPOIUCUMA UM jABHOM IIOPETKY, 3. He
caipku ofipefibe 0 MOCIOBHOM VMIMEHY APYIITBA, Y/II03/IMa YIaHOBA, U3HOCY
OCHOBHOT KallMTaja WM NPETeXKHOj AeMaTHOCTU LPYLITBa, WK 4. Cy CBU
HOTIVCHULIM, Y TPEHYTKY 3aK/bydeha OCHMBAYKOr aKTa, OVIM IIpaBHO MIN
IIOCTIOBHO HECIIOCOOHM.

OcHuBauky akT Mopa fa Oyze 3aK/bydeH y MMCMeHOj dopmu, Ipu
4eMy Cy MOTIVCY OCHUBAYa IPUBPETHOT APYLITBA OBEPEHN IpeN HajIex-

7 Ynanom 25 ct. 1 Tau. 3 3akoHa o ypebewy cynmoBa ompebyje ce fma je HamIeXHOCT
TMIPUBPENHNX CY[i0Ba fla Cyfle Y CIIOPOBMMA KOju NpPOM3Nase U3 HpuMeHe 3aKoHa O
MIPUBPENHUM JIPYIITBMMA WM IPUMEHE APYTMX MPOMNCA O OPraHM3alyjil U CTaTyCy
IpUBPEJHUX CybjeKaTa, Kao U y CIOPOBMMA O MpPUMeHM IIPOINCca O MPpUBATU3ALUU U
XapTujaMa off BpeTHOCTH.

8  Mupko, Bacumesnh, ,IIpupena 1 cyacka u apburpaksa npaxca’, IIpaso u iipuspega,
BOML 55, 6p. 4-6, 2017, 13. AyTop Ha/lasu pasjore y TOMe IITO Cy M3BOPH 3a IIPAKCy
HOBUjer faryma. Amm, ocBphyhnu ce Ha mpakcy KOMIaHMjCKOT IIpaBa IIpef CyHOBMMA Y
3eM/baMa Ca BUIIEIELIeHMjCKUM MICKYCTBOM IpYMeHe OfiroBapajyhux 3akoHa, KOHCTaryje
Jla Cy He caMo TIOTpebHe U BICOKOCTPYYHe, epMKacHe ¥ He3aBUCHe Cyaumje, Beh u cynmuje
Koje ocehajy morpebe mpyBpefe U IPUBPEFHOT XIMBOTA I KOjU ¥ Y TOM CMUCITY MMajy
oxroapajyhe muckyctBo u passujeH ocehaj mpodecrnoHanHe OfTOBOPHOCTU U CITyXKeHa
mpasy (M. Bacupesuh, 14).

9 Onpen6a wrana 13 30I1].
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HuM opraHom.!? OCHOB 3a HMINTABOCT OCHMBAYKOT aKT je HEJOCTATaK Y
1BeroBoj GopMIL, a He ¥ IHeroBoj cafipkuHyu. Kako ce He MOXKe OYeKMBATH
Iia ce IPMBPENHO APYLITBO PETUCTPYje aKo IPMjaBy HMje IPUIOKEH TaKaB
OCHIUBAYKJ aKT, MaJIO je BEpPOBATHO Jla C€ IPUBPENHO APYLITBO PETUCTPYje
6e3 OCHMBAYKOT aKTa y MICMeHO] GopMu U Aa TO 6yfe OCHOB HUIITABOCTU
OCHMBAYKOTI aKTa. Y IPAKCH je TEIIKO 3aMUCIUTH ¥ IPOIYCT PErucTparopa
I OLIEHU JIa je IpeTeXXHa, VIN APYra [AelaTHOCT SPyIITBA HaBe[eHa Y OCHU-
BayKOM aKTy CyIpOTHa NPUHYAHUM IIponucuMa/jaBHOM NopeTky. Kao Hu
TO Jla Ceé PETVCTPYje OCHMUBAYKM aKT y KOME HUCY CaJp>KaHM ITOCTIOBHO MMe
PYIITBa, MM YIO3U HeroBux wraHosa.'! Kako ce ko jaBHOT GemexHmKa
oBepaBa IOTINC CBAaKOT OCHNMBAaYa NPUBPENHOT APYLUITBA HAa OCHMBAYKOM
aKTy, CaMO TEIIKOM 3/I0yIOTPeOOM IIOC/IOBHO HECIIOCOOHO /Iie MOXKe fia Ia
HOTINMIIE U KOJ|, jABHOT Oe/Ie)KHMKA OBEpH CBOj MOTIINC HA BEMY, a IOTOM Ja
ce Taj aKT jou u peructpyje. Vinax, umajyhu y supy na y Cpbuju He nmocroju
CHCTeM IIPeTXOfjHe KOHTPOJIE ¥ Jja KaKO jaBHU Oe/eXXHWIM, TAaKO HU peru-
CTPallIOHM OPTaH He y/lasu y BEPOJOCTOJHOCT — ayTEHTMYHOCT M TAaIHOCT

TofjaTaka y OCHUBAYKOM aKTy, TO Ce Y IPAKCH MOYKe JIOTOfUTIL. 12

Jlaxie, HemoCTaTak TY>KOEHMX 3aXTeBa je jejaH Of pasjora IITO y
IPaKCy IPUBPENHUX CYI0BA NPAKTMYHO HEMa CITy4ajeBa KOjyu ce OJHOCe Ha
yTBphMBame HUIITaBOCTY OCHMBAYKOT akTa Ha ocHoBy 3OI1]I. loparaH pas-
nor Moke ce Hahm y ToMe mTO je HejacHO fia ;1 je Moryha mpuMeHa MHCTH-
TyTa HMIITaBOCTY IIPaBHMX ITOC/IOBA U3 3aKOHa Koju ypebyje obnuraimono-
npaBHe offHOCe (Y KOMe je cafjp>KaH HeIMMUTATVBHY OCHOB HUIITABOCTH) Y
KOMIIaHUjCKOj cdepn (YroBOp O OCHMBAIY HPUBPEFHOT IPYLITBA Ca JIMMMU-
TaTMBHIM OCHOBaMa HUIITABOCTH)."> Y Cy4ajy TOSUTUBHE CyJICKe OIUTyKe,
TO 6U OTBOPMIIO TIYT IIMpPeM KPYTy NuIia Aa ce 6e3 ob6aBese JOKasuBamba CBOT
IpaBHOT MHTepeca obpahajy npuBpegHNM cygoBUMa.

YBupoM y cagpxkaj urana 13 3OIIMl Moxke ce younTH fa Cy TaMO HaBe-
TeHU YC/IOBM 3a HMINTABOCT OCHMBAYKOT aKTa IMIPUBPEAHOT APYIITBA Y CKIIa-

10  Bupern IIpaBUIHUK O Cafp)XKMHM PErUCTpa IPUBPESHUX CybjeKaTa M JOKYMEHTaIVju
oTpe6Hoj 3a peructpanyjy, Crymbenu inacnux Peitybnuxe Cpbuje, 6p. 42/2016, 4. 8 cT.
lTay. 1, wr. 9 cr. 1 1au. 1, wr. 10 ct. 1 tau. 1 m ym. 11 cT. 1 Tau. 1, y ogHOCYy Ha opTayka
ApyIITBA, KOMAHAUTHA LPYIITBA, APYIUTBA C OCPaHMYEHOM OAroBOpHOUIhY, OFHOCHO
aKIMOHAPCKA [APYIITBA.

11 Hamnme, 6e3 063upa mro peructparop y AIIP Huje Hy>KHO HPaBHUK IO CTPYLH, T€ IITO
ATIP He ynasu y CYIITMHCKO OlieIbUBaibe CarllaCHOCTM OCHMBAYKOT aKTa Ca 3aKOHOM,
MIIAK IPY OJ/Ty4MBalby O PETUCTPalVjy OCHMBAYKOL aKTa, KOje je OpTaHM30BAHO TUMCKM,
YK/bYy4YE€HN CYy IUIUIOMVPaHM NpaBHULM, IIa CaMO KpO3 HM3 IIPOITyCTa y Hmpoueaypu
Koje Cy Majio BepoBaTHe, MOITIO 611 Ja fohe 10 perncrpanuje ca TMX OCHOBA HUIITaBOT
OCHMBAYKOT aKTa.

12 Bup. M. Bacwrwesnuh, 17.

13 M. Bacwmwesuh, 20. CBe TO y3 KOHILENT HENOCTOjama MpeTXofHe (opmanHe jaBHO-
6ene>XHMUKe KOHTPOJIE TOT aKTa.
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my ca oppenbom wraHa 12 Iupextuse 2009/101/EK Espomnckor ITapnamenTa
n CaBera 0 ycKmabhuBamy 3alITUTHMX Mepa Koje, pafiM 3aIUTUTe MHTepeca
4yaHOBa U Tpehmx, Ap>kaBe WIaHMIle 3aXTeBajy 3a IPUBpPEJHA APYLITBA Y
cMuCIy 4aHa 48 cT. 2 YroBopa ¢ Iu/beM U3jefHadyaBaba TAKBUX 3alITUTHUX
mepa.'

Y nuteparypu ce mpuropapa mTo je 3OIIJl HuMIITaBOCT OCHUBama
HIPUBPESHOT JPYLITBA KOHIEHTPMCAO0 Ha HMUINTABOCT OCHMBAYKOT aKTa, jep
IPYLITBO HUje U3jefHAYE€HO C yYTOBOPOM Ha OCHOBY KOTa HacTaje, HUTY HUII-
TaBOCT TOT yTOBOpPA ayTOMATCKM MOB/IAYM HUITAaBOCT ApymTBa.'> Ho, 063u-
POM Jja CTV ay TOP KOHCTATYj€ Jia je y IPBOM C/Iy4ajy ped O IPaBHOM OCHOBY,
a'y ApyroM O YMHY perucTpanmje, To Huje CacBUM HealleKBaTHO LITO NMUTabe
HUIITaBOCTM aKTa o ocHuBawy ypebyje 3OI1]l, a HumTaBoCT perncrpanyje
npuspennor apymrTsa 3OITPAIIP, koju ypebyje mocrymak permcrpanuje
npuBpenHMx cybjekara. Tako fa, mopen Tyx6e 3a yrepheme HUIITABOCTU
OCHMBauKor akra mo wiany 14 30II]l, npema ycnoBuma yTBpheHum wia-
HoM 13 3O0IIP, npen npuBpegHUM CyJOBMMa MOXKE Ja ce IOJHece M TyxXba
3a yTBphere HUIITABOCTY PErMCTpanuje Ha OCHOBY Wrana 33 3OITPATIP.'S
Vnak, cucteMaTMYHOCTU pajy, a uMajyhm y Buay ga ce u wianom 12 JIn-
pextuse 2009/101/EK ypebyje HMmraBocT npuBpefHUX ApPYIITaBa MO BUILE
OCHOBA, MO>Ke ce cMaTpary ucrnpasHuM cras ja 3OI1]] Tpeba ga ypenn Hu-
TaBOCT NPMBPENHMX APYIITaBa, 110 NMUTaky HUIITABOCTYM IPAaBHOI OCHOBA
BIXOBOT HACTaHKa (aKTa O OCHUBamY), amu U mwuxose pernctpanmje.’” To
MOTy #a To O6ymy M pasmmuuTe ofpende off KOjux Ou ce jefHa OHOCKHIA Ha
HUIITaBOCT OCHMBAYKOI aKTa, a JIpyra Ha HUIITaBOCT CaMOTr IPUBPETHOT
APYLITBa C 003MPOM Ha MOCTYIAK perucTpanuje.

14 Jupexkrtusa 2009/101/EK EBpomnckor mapramenTa u CaBeTa o ycknahuBamy 3allITUTHUX
Mepa Koje, pajiu 3alITUTe MHTepeca WIAHOBA U Tpehux, Ap)kaBe YIaHMIE 3aXTeBajy 3a
NIpUBpEIHA APYLITBA y CMUCIY YiaHa 48 CT. 2 YroBopa ¢ IM/beM M3jefHavYaBarba TaKBIX
3aIITUTHMX Mepa, Cryxbenu nuci Eepoticke ynuje, 6p. J1 258/11 op 1. 10. 2009. ropmHe,
275 (mame y Tekcty: OIupextusa 2009/101/EK). Bunern oppenbe wrana 12 ct. 1 tau. (6),
mocebHo i, ii u Vv, Koje ce ofjHOCe Ha IOLITOBakbe IIPAaBUIA O IIPEBEHTMBHOM HafI30py
WIM 3aKOHCKM ofpeheHOM OONMKY, Ha3MBY M [EMATHOCTHM IPMBPESHOT [APYILITBA, Te
IIOC/IOBHOj HECIIOCOOHOCT WIAHOBA IIPUBPEHOT IPYIITBA.

15 Tarjana JeBpemosuh Ilerposuh, ,,HMIITaBOCT OCHMBA4YKOr aKTa y CPIICKOM IPaBy'
IIpaso u iipuspega, Bom. 55, 6p. 4-6/2017, 75. IIpu ToMe ce HaBOAM Ha Cy 3a HaCTaHAK
U TIOCTOjare IIPUBPEFHOT [PYLITBA HYXXHM U JPYTU €eMEeHTH, Kao LITO je HeroB yIuc
WM perucTpanyja, Koja MMa KOHCTUTYTUBHO JI€jCTBO M Ha OCHOBY KOje HacTaje HOBU
cy6jexT npasa. A Taj moce6aH Cy6jeKTMBUTET YKa3yje Ha HEIIOCTOjakbe 3HaKa je[[HAKOCTI
usMeby ApyuTBa 1 mpaBHOr OCHOBA Ha KoMe je HacTao (T. Jespemosuh Ilerposuh, 76).

16 Bpanko Crauuh, ,HMIITaBOCT OCHMBAYKOT aKTa ¥ HULITABOCT OCHVBaIba IPUBPEIHOT
mpymTBa‘, Bunilien BpxosHoi kacayuonoi cyga, 6p. 3/2015, 331.

17  T. JeBpemosuh Ilerposuh, 72, 73. IIpu ToMe ce cMaTpa fja MX Ba/ba IOCMATpaTU Kao
[iBa OffBOjeHa MOCTYIKA, 300T PasIMUMTMX YCIOBa YCIe[ KOjUX MOXKe Ja HacTyIM
HUIITABOCT, Kako MatepujanHux tako u ¢popmanuux. (T. Jespemosuh Ilerposuh, 75).
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Hamehe ce n muTame KakBo je [1ejcTBO HMIITABOCTV OCHMBAYKOT aKTa,
ex tunc wmm ex nunc? Y nUTepaTypu ce HamlIasy Ha CTaB Jja HUIITAaBOCT OC-
HYBAYKOI aKTa HeMa IIPaBHO [IejCTBO Ha IIpaBHE IIOCTIOBE TOT JPYIITBA Ca
caBecum tpehum mumuma.'® To ce motsphyje u y npecymu panujer Bpxos-
Hor cyza Cpbuje, y K0joj ce y OTHOCY Ha IIpUMeHyY ofipefoe uiaHa 69 paHumjer
3aKoHa O perucTpauuju IpUBpeTHNX cy6je1<aTa,19 HaBOAM Ja 300r ¢puKiyje
aTliCOTyTHE TaYHOCTM PETUCTpPa Kao jaBHE KIbWTE, OfIyKa O HUIITABOCTU
yIuca y CyACKU perucrap fenyje camo y 6ynyhHocTy, a He 1 y IpOLIIOCTH,
IITO TPeACTaB/ba Pa3NMKy Of MOCIeAMI]A HUIITABOCTY OONIUTalMIOHOIIPAB-
Hux nocnosa.”’ Takas cras Cyma y ckmamy je ca Jlupextusom 2009/101/
EK, y ko0joj ce HaBopgu [ja HMIITABOCT caMa II0 ceOM He yTudye Ha BakKerbe
6u0 Kojux obaBe3a Koje je IPUBPEIHO APYLITBO IIpey3ero, He noBoxehnu y
HyuTambe Noclefule MMKBUALMje IPUBPEJHOr IPyLITBa.

Kakse he mepe fja ce mpefysMy HAaKOH IITO Ce YTBPAY HMUIITABOCT
ynuca y perucrap? Onrosop ce moxxe Hahu y npecyznu panujer Bumrer npu-
BPEHOT Cy/ia, 110 KOj0j, aKO je IIPAaBHOCHAYKHOM CYZICKOM OITyKoM yTBpheHa
HMIITABOCT YINCA Y PETUCTap, HajJ MIPAaBHUM /UIleM Koje je cy6jeKT ymmca
criposenthe ce moctynak mukeumanuje.”> Takas cTaB cya y ckamy je ca Jiu-
pextuBoM 2009/101/EK.?

Jlakne, HMINTaBOCT PETMCTPalMjeé OCHMBama NPUBPENHOT JPYIUTBA
TOBOAM JI0 Ierose MukBupanuje. CIOPHO je IMOB/IauyM /1M TO ayTOMAaTCKU U
HUIITABOCT yTOBOPA O OCHMBAIbY APYLITBA M HUIITABOCT YyTOBOPA O MPEHO-
Cy y/ena HOBOOCHOBaHOT fipymTBa Ha Tpeha muua. IlocTaBmajy ce murama:
fla I Cy HUIITAaBM ¥ YTOBOPY O IPEHOCY y/iena Ha Tpeha nuija v cBakm fapn
YroBOpM ¥ IPaBHU HOCTOBM TpehuX KoOjyu pacHonaxy CTe4eHUM yAennMma
APYIITBA YMja je perucTpalyja OCHMBaba IPABHOCHAXKHOM CY[ICKOM IIPECY-
moMm yrBphena HumtaBoM. Pasmrunra cy Munubema: 1. TakBM yroBOpM OCTajy
IYHOBa)XHM, 2. OHM Cy IIO ayTOMAaTU3My HUINTAaBY, 3. IPEIMETHNU YyTOBOPU
Cy HUIITAaBM, AT MOPAjy Aa OyAy OITIallleHV HUIITABMM y CY[ACKOM MOCTYTI-
KY, IIPeCyZiOM KOja ce JJOHOCH y CBaKOM KOHKPETHOM cnyqajy.24 Vmajyhm y
BUJIy HaIlpes] pedeHo, oBaj Tpehnu cTaB je HajyTeMe/beHMju. Y TBpherwe HuII-

18 b. Cranuh, 329.

19  3axoH o peructpauuju npuBpenHux cybjekata — 3OPIIC, Cuysmbenu inacnux Peilybnuke
Cpbuje, 6p. 55/2004 1 61/2005.

20 IIpecynma BpxosHor cyna Cp6uje IIpes. 95/98 op 7.10.1998. ronuHe, Busiet y b. Cranuh,
329.

21 Bupetu onpen6y wiaHa 13 ct. 3 Qupexruse 2009/101/EK.
22 B. Cranuh, 330 (u3 pewera BIIC IDx. 789/04).

23 Buperm un. 13 cr. 2, Jupexktuse 2009/101/EK, y kojoj ce HaBogu fa je mocmepmua
HYIITaBOCTY IOYeTaK IMKBUJALMje IPYIITBA, KAO 1 IPeCcTaHaK MPUBPETHOT PYIITBA.

24  B. Craumh, 330.
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TaBUM perucTpalyje IpUBPESHOT APYIITBA He MOXe Ce MOUCTOBETUTH Ca
yTBphemeM HIIITaBOCTY OCHUBAYKOT aKTa IPMBPENHOT ApyIITBa. bes HoBor
TY>XOEHOI 3aXxTeBa U OJIyKe Jia ce yTBphyje HMIITAaBOCT OCHMBAYKOT aKTa
1o ocHOBY ogapen6e unana 13 30I1/] oH ce He MO)XXe YTBPAMTY HUIITABUM.
A cyzicka mpakca IpUMBPENHUX CY/i0Ba II0 TOM IUTamby jOII YBEK Ce OYeKyje.

VHaue, y CyfcKoj Ipakcy ce cMaTpa fa CyJ 1o TyXXOu 1o wiaHy 69
30OPIIC, Huje 6mo oBmamheH Aa IOHMIITaBa PETMCTPALN)y NPUBPETHOT
mpywTBa, Beh camo ma yrBphyje HumraBoct perucrpanmje ako IOCToje 3a TO
pasnosu u3 3OPIIC. [la/pu nmocTynak Opucama He3aKOHUTOT YIIVCA HUIITA-
BUX TIOfIaTaKa perucrpamyje cposopmna je AITP> Kako cy y Toj curyaruju
CTPMKTHO NPOIMNCAHY CYOjeKTUBAH U 00jeKTUBAH POK 3a MOJHOIIEHE TYX-
e, Ba/bajIo je BOAUTH padyyHa U O TOME.

III ITo6njame omIyKa CKYNIITIHE IIPUBPETHOT APYIITBA

3a mobujame OfTyKa y IPUBPESHOM [IPYLITBY MEPOAaBaH je wiaH 376
30I1]], xoju ce ogHOCK Ha OJ/TyKe CKYIIUTMHE aKIMOHAapcKor ApymTBa. OH
ce, Ha ofiroBapajyhm Ha4uMH, OHOCYU ¥ Ha OIJIyKe CKYIIITMHE APYIITBA ca
orpaHMYeHoM ofiroBopHourhy.?’

Ynanom 376 ct. 1 30I1]] oppebyje ce ma jeman mim Buile akumoHapa
KOjU Cy MMasu IpaBo Ha ydenrhe y pajjy cefiHuIle CKYIIITIHE MOTY Ty>K60M
HAJJIOKHOM CYAY IOOUjaTy OJJIYKY JOHETY Ha TOj CENHUIM CKYILITUHE U
TP)XMUTY HAaKHAJly IITeTe ako: 1) Ta cefHMIA CKYNIITHHE HuUje 6ua casBa-
Ha y CKTajly ca OBMM 3aKOHOM U CTaTyTOM; 2) je Taj aKI[MOHap Of CTpaHe
APYLITBA VIN Y3 3Hame OMIO KOI AMPEKTOpa WM YIaHa HaI30pHOT ofbopa
610 oHeMoryheH Ja y4ecTByje y pajiy CefHUIIe Ha KOjoOj je OJ/IyKa JOHeTa; 3)
OIUTyKa CKYNINTHHE M3 NPYTMX pasjiora Huje MOHeTa y CKJIaJy ca OBUM 3a-
KOHOM, CTaTyTOM W/IM IIOCIOBHMKOM CKYIIIITHHE; 4) je OIyKa CKYIILITHHEe
CYIPOTHA 3aKOHY VU CTaTyTY; 5) OM/IO KOjU aKI[MOHAp BpLIEHeM CBOT IIpa-
Ba I7Iaca Ma HaMepy ja 3a cebe wmu tpehe e nprb6aBu KOPUCT Ha MITETY
OPpYUITBa WK IPYTUX aKI[MOHAPa KPO3 JOHOMIEbe VN U3BPIIEH-E Te OJTYKE;
6) Y IPyTMM CITy4ajeBUMa Y CKIajly ca OBMM 3aKOHOM.

25  Pememe Bumier Tpropunckor cyza, Ix. 7311/2008 ox 27. 10. 2009. roaune, Bugetn y b.
Crannh, 330.

26  Pememe IlpuBpennor amenanuoHor cyna, IIx. 131/2010 op 24. 6. 2010. ropguHe. Bunetn
y Bunifieny cygcke fipaxce tipuspegrux cygosa, xojer npupebhyje Oneberme cyzcke mpakce
ITpuBpenHOr amealyoHor cypa (mabe y Tekcty u ytHoTama: Buniien ITAC), 6p.
1/2011, 81-83.

27  Tlo ocHoBY oapenbe wiana 217. 30I1]], oxpenbe wraHoBa 376 no 381 3OI1]I, xoje ce on-
HOCe Ha Mnobujare OfIyKa CKYIIITHUHE aKIMOHAPCKOT JAPYIITBA, CXOHO Ce IpUMEnYjy
U Ha obujare OfTyKa CKYIILITHHE APYIITBA C OTPAaHNYEHOM OATOBOpHOIINY.
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AKTVMBHY JlerMTMManyjy 3a nobujame OjIyka CKYIILITUHE IPUBPEN-
HOT JPYIITBA, 10 OCHOBY oApenbe draHa 376 ct. 1 30I1J] nmajy akimoHa-
pM APYLITBA, a CXORHO ofpen6bu wiana 127 3OII]l u 4raHOBM ApyIITBA C
orpaHndeHoM oprosopoiunhy. To mTo je ped 0 akKIMOHApUMa KOju Cy MMa-
mm mpaBo Ha ydemhe y papy cemHmue ckymumrtuHe ofpebyje BpemeHcko
pasrpaHMYee — aKTMBHO Cy JIETMTHMMMCAHA JMIA KOja Cy OMIN aKIMOHa-
p¥, OOHOCHO YIaHOBM [PYINTBA Yy BpeMe Ofip>KaBama CefHMUIle CKYIIITHHE.
Takap 3aK/bydak ce MOTao M3BecTu u u3 pannmje ommyke [IAC.*® V cynckoj
npakcu ckpehe ce maxkma fla ce OfIyKe aKIMOHApCKOT JpyLITBa HOOMjajy
no ogpenbama o nobujawy us 3OI1]], a He 110 ofpenbdaMa O HUIITABOCTY U3
300.%

Cypcka Ipakca je 3HaTHO aKTMBHMja IO IUTamby HOOOJHOCTM OfTyKa
IpMBPENHUX [IPYIITAaBa HErO IITO je TO IOBOJOM HUIITABOCTYM OCHMBAYKOTL
akTa. Tako ce y HoBMjoj ognyun ITAC, koja npumMemyje onpendy urana 376
ct. 1 30111, HaBoAM Aa Cyj Hamasy fia je mobujaHa OfIyKa TY>KEHOT IOHeTa
y ckmapy ca oxpen6ama 3OIII, Tj. ma HUCY MCIyEHNM YCIOBM A OITyKa
[OHEeTa Ha IPeMEeTHOj CeHNIM CKyIITHHe Oyae HumTasa. OHa je ZoHeTa
BeNMHOM I71acoBa NPUCYTHMX YIAHOBA, a TY>KWIAlL|, Ka0 WIAH [IPYLITBa, je
6110 ypeHO I03BaH U U3jaCHUO ce Aa Hehe MPUCTYNNUTU CeTHUIIMN, 11a Y KOH-
KPETHOM C/Ty4ajy HUCY UCIyHeHM ycmoBu us wiana 376 ct. 1 3011, y Besu
ca wiaHoM 217 30I1]], 063upoMm fia je Ty>KeHM 0OaBeIITeH O CefHNIIN, Jia je
MMao IIpaBa [ja y4ecTBYje Ha JICTOj, a Y TOMe Huje oHeMoryheH of cTpaHe
TY>KEHOT U JJPyTOT YlIaHa IpYIITBa, Te [ia Hije JOCTaBMO JOKase J1a je OfIyKa
TOHeTa CYNIPOTHO CTAaTYTY WM IIOCTOBHUKY CKYIIITHHE.

Ilo paHmjoj CyAcKoj IpaKcH, aKLVMOHAp KOj/ HMje IJIaca0 Ha CEeNHU-
1y (Huje IMPONMCHO MO3BaH WM je oHeMoryheH ma Oype mpucyTtaH) umm je
I71acao IMPOTYB OJTyKe MOXKe YBeK II0OMjaTy OTyKY CKYIIITIHE aKI[IOHapa
TY>XOOM IIPOTUB 0;;71y1<e.3 ! Ty je n opnyka IIAC mo kojoj akuuoHap 4mju
je ImpelcTaBHUK IIPUCYCTBOBAO CENHMLM CKYIIUTVHE OPYyLITBA M HUje ITa-
Cao IPOTUB OJJIyKe uMje MOHMIITEIbe TPAXK) HYje aKTUBHO JIETUTUMIICAH 33
Boheme mapHuile 3a mo6ujare omTyke CkymuTHHe.>> CBe ce TO MOXe OTHO-
cutu 1 Ha Bakehy ogpen6y wiana 376 cr. 1 30I1]I.

28 W3 pemema IIpuBpennor anemamuonor cyga, IIx. 7251/11 op 20. 10. 2011, Bupetn y
Bunitien ITAC, 6p. 1/12, centenna 9, 111.

29 W3 pemema [IpuBpennor anemamyonor cyza, IIx. 107/10 ox 29.04.2010, Bunetn y bus-
imen ITAC, 6p. 1/11, cenrenna 2, 74-75.

30 [IIpecyna IlpmBpemnor amemammoHor cypa, IDk. 168/2014 op 26. 3. 2015. ropmhe,
JOCTYTIHO Ha ajpecu: http://www.lexonline.paragraf.rs/ WebParagraf/, 10. 3. 2017.

31 W3 pemema Bumer Tprosunckor cyma, IIx. 12704/05 ox 28. 11. 2005. roanHe, JOCTYITHO
Ha appecu: http://www.poslovnibiro.rs/files/File/SUDKSA_PRAKSA/2.%20PRIVREDNO%
20PRAVO.pdf, 20, 21.

32 W3 pemema [Ipuspennor anenanuonor cypa, Ibk. 12148/10 op 12. 10. 2011, Bugetn y
Buninen ITAC, 6p. 1/12, cenrenna 7, 109-110.
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prr AKTMBHO JICTUTMMMCAHUX JIMIIa 3a IIOJAHOIICIHE TY)K6E pann
no6ujamwa OIyKe CKyNIITHHE aKI[OHapa nporupyje wian 376 ct. 2 3011/,
0 KojeM Ty>XOy MO)ke [ja IIOZHece ¥ CBaKU AMPEKTOp WIM WIAH Haf30p-
HOT 07160pa ako 6M M3BpIIEHEM Te OfIyKe YYMHMO KPUBUYHO MIN APYTO
KXIBJBO [IE7IO 10 3aKOHY, MM OMO OATOBOpPAaH 3a IITETy IpeMa [JPYIITBY
wm tpehem nuiy.

Ynanom 376 ct. 4 30I1]] nojammaba ce ja IpaBoO Ha MOJHOLIEHE TYXK-
Oe HeMa aKIMOHAP KOjI je IpecTao fa Oyje aKIMOHAP APYLITBA HAKOH JlaHa
aKIIMOHapa, KOjU je I/lacao 3a INpefIoKeHY OAIYKYy WM je IpUCYCTBOBAO
CeHNUIM CKYIILITKHE, a OJJIyKy I00Mja 10 OCHOBY ofipefibe 4raHa 376 CT. 2
ta4. 2 30I1]I, 1j. u3 passora ja je oHeMoryheH fa yuecTByje y pajy cegHuIe
CKYTNUITHHE aKI[MOHAPCKOT IPYLITBA.

Ynan 376 ct. 5 30I1[] ypebyje cutyaumjy kafga TOKOM HOCTYIKa IO
Ty>KO6M u3 wiana 376 ct. 1 3OII]] tyxmnan npecraHe jfa Oyme akLuMOHap
ppywrBa, HaBofehy na he HamnexxHm cyn ombanuTy 3axTeB 3a IOHUINTA]
OJIyKe M O[Iy4UTM O 3aXTeBy 3a HaKHaJy IUTeTE aKO je TaKaB 3aXTeB
nocras/beH. Y HoBujeM pemery [TAC y cmydajy MCK/by4eHOT YlaHa JpyLIT-
Ba C OpaHMYEHOM OAToBOpHOIINY, KOHCTaTyje ce [a je TaYHO fia je WIAHOM
376 ct. 5 30I1]] mpomcaHo fla aKO TOKOM IOCTYIIKA IO TY>KOM 3a Iobujame
TY>XXWIal] IpecTaHe fja Oy/e akLMOHAp APYLITBA, Ha/yIeXHM cy/ he oxbarim-
T 33XTeB 32 IOHUIITAj OfIYKe, a OIyYUTU O 3aXTEBY 3a HAKHAJAY ILUTeETe,
aKo je mocras/beH. Ho, akiMoHap He MOXe OMTY MCK/bydeH OTyKOM CKYTI-
IITVHE APYIITBA, Ko IITO TO MOXe Jja OyJie WiaH APYIITBA Ca OTPAHNYEHOM
oprosopHouhy, o ogpen6u wiana 195 30I1]]. Crora ce nquTupana ogpenda
y TIoIIefly mo6mjama ofIyKe 0 MICK/byYenY, KOjy JoHece CKYIIITIHA APYIITBA
ca OrpaHMYeHOM OiIrOBOpHOIIhy, He MOXKe OFHOCUTH Ha WIaHa TOT APYIITBA,
Koju 1obuja OfNIyKy O CBOM MCK/by4ely, HUTK je TO Oula MHTEeHIMja 3aK0-
HOJaBlla HaBeJeHVM IIPOIMCHBambeM ofbadaja 3axTeBa 3a IOHMINTAj OITyKe
CKYNIUITMHE KOJ, aKL[MIOHAPCKOT APYIITBA. AKIIMOHAP aKI[MOHAPCKOT APYIIT-
Ba IIpecTaje fa Oyfe WiaH APYLITBA IIPOAjOM CBOjUX aKI[Mja ¥ BUIe HeMa
IIpaBHY MHTEpeC 3a IOHUINTAj OfIyKa CKYIIUTMHE TOI SPYLITBA, HOK 4/IaH
APYLITBa Ca OTPaHNMYEHOM OATOBOPHOLINY CUTYPHO MIMa IIPaBHYU MHTEpec Aa
no6uja oIyKy CKYIILITHHE IPYLITBA O CBOM VMICK/by4emy, 003MpOM Ha IIpo-
nmycaHe TIOCTeIIle UCK/bydera y yiany 195 cr. 3 30I1/1.>° [akre, Ty ce He
npuMewyje openbda wiana 217 30I1]l, ma wiaH ApPyIITBA C OTPAHNMYEHOM
opropopHoihy Mo)ke fa mobuja ONIYKYy CKYLITMHE [PYLITBA O HErOBOM
UCK/byYemYy.

Y cynckoj mpakcu ce ckpehe maxkma U Ha pasnuky usmeby Humrra-
BOCTM U NMOOOJHOCTM OJyIyKa CKYNIITMHE NpUBpefHOr apymrsa. [loBogom

33 Pememe IIpuBpegnor anemaumonor cyma, Ix. 4032 ox 23. 7. 2015. roguHe, BUneT! y

Bunitien ITAC, 6p. 1 /2016, gocTynHo Ha appecu: http://www.lexonline.paragraf.rs/Web-
Paragraf/, 10. 3. 2017.
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ypaHa 376 30OI1]I, [TAC nctude ce ma ce Ty>k60M 3a yTBpheme HMIITABOCTH
OflTyKa CKYNIUTHMHE [IPYIITBA MOXX€ TPaXUTU HUIITABOCT OHMX OJITyKa 3a
koje 3OI1]] mpomucyje ga cy Humrase. OcTane ofyke ce mobujajy Tyx6om
3a I'IOHI/II_LITaj.34 ITAC y Toj omyiu mpenusupa aa ce yrBphemwe HMIIABOCTH
MOXXE TPaXXUTHU y CKIafy ¢ WwiaHoBuma 271, 294, 301, 308, 314, 318 u 324
30I1]], oK y KOHKPETHOM C/Iy4ajy He IIOCTOje Pas3jo3y 3a HMIITABOCT Ofi-
nyka o tiM wiaHosuma 3OI1]I, Beh pasnosu HaBemeHM y TYXOU UM TOKOM
TIOCTYTIKA jecy pas3/io3n 3a IIOHUINTAj OJ/TyKa, a He U 3a yTBpheme HMITaBO-
ct.> 3a pasnuky ofi Tyx6e 3a yTBpherme HUIITABOCTH, TYX6a 3a TOHMIITA]
OJUTyKa MMa IpeoOpakajHN KapakTep, a Cy[CKa OIyKa KOjoM ce ITOHUIITA-
Ba OJTyKa CKYTIITHHE IPYIITBA MMa KOHCTUTYTUBHO 7iejcTBo.> Jlakre, cyn
ckpehe maxxmy fa ce TY>)k60M paiy IOHMINTAja, Tj. TY)KOOM 3a OOUjare Ofi-
JIyKe CKYNIITVHE IPUBPEJHOr JPYIITBA, HE MOXKe IMOCTABUTH 3aXTeB KOjUM
ce TpaXky yTBpherme HUIITaBOCTY OfiTyKe CKYIIITIHE IIPYBPEIHOT APYIITBA,
IITO je TY>XUIall y KOHKPETHOM C/Iy4ajy MOTPELIHO YYMHMO.

CraBosn ITAC morephenn cy m Ha [IBapecerrpeheM caBeToBamy
CyAuja IpUBPENHNX Cy/i0Ba: IPaBO Ha MOOMjambe OITyKa CKYNIITMHE aKIM-
oHapa no wiany 376 3OII]l, ocTBapyje ce MOAHOIIEHEM TY>KOe y 3aKOHOM
IPOIICAaHOM POKY, Ty>KO€HM 3aXTeB yCMepeH je Ha IoOujame OIIyKa CKyTI-
IITVHE, A HOCTYIIAK Ce€ OKOHYaBa OJJTYKOM CyJia KOjOM Ce IIOHMIITaBa OJ/TyKa
CKYIILUTHHE, Y3 IPETXOIHY I0Ka3aHOCT UCITYeHOCTH 3aKOHCKMX pasJiora 3a
noHmMITaj 1o wrany 376 cr. 1 30IIJ1.°7 Tyx6a 3a mo6ujame momymrena je
U Kajja Cy OJJIyKe CKYIIITHHe HoHeTe nBoTpehmHcKoM BehuHOM, jep KBa-
mmdukoBaHa BehnHa He NCK/bYUyje IPaBO aKLMOHAPA Ha IOOUjambe OfTyKe,
HNUTM 3HAuM Jja Cy OHe 3akoHuTte. ObaBe3sa je cyfa ha IOCTYyIaA IO TY>XOU u
yTBpDhyje mcmymeHoct ycnosa n3 wiana 376 cr. 1 30I1]l, nako Kop Takse
OIUTyKe Ma/I aKI[MOHAP He 61 MOTao J]a yTUde Ha ApyTadnje ojTydnBarmbe.

I[IpaBHe nocnennie Nobujama OIyKe JOHETE Ha CeTHUIV CKYILITUHE
#pywTBa, ypebene cy y wiany 379 3OI1][I. Ilpecyna y meny xojum ce opy-
Ka CKYNIITVHE MPUBPENHOr APYIITBAa IOHMUIITaBa MMa CBOje [IejCTBO IIpeMa

34 Ilpecyna IlpuspegHor anenanuoHor cyfa, IIx. 7374/15 op 3. 2. 2016, sugetu bunitien
ITAC, 6p. 1/2016, 61.

35 [Ilpecyna IlpuspenHor amemanuoHor cyga, IDk. 7374/15 op 3. 2. 2016. roguHe, BUAETH
y buniien ITAC, 6p. 1/2016, 62. Ilpurom mojammaBa ja ce Tyx6a 3a yTBpheme
HUIITaBOCTY MOYKe ITOIHETH CaMo Yy TIoI7Iefly ofuryKa 3a koje 3OII]] mapmunro npomucyje
la Cy HMINTaBe, Te Jia OJUIyKa CyAa KOojoM ce yTBpbyje HMIITABOCT TakBe ONNyKe ¥Ma
IeK/IapaTOpHM KapakTep.

36 Ibidem, 62. Ha Taj HauMH mojalImasa ce pasinka u3Mehy HMIITABOCTY U TOOOJHOCTI.

37 IlpuBpenunm amenanuoHm cyf, [IBagecerrpehe caBeroBame Cyamja MpMBpEHUX CyAyja
Penry6muxe Cp6buje, 3matubop, centembap 2015, Bunetn y Bunitien ITAC, 6p. 2-3/2015,
83.

38 Ibidem, 84.
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CaMOM HpPUBPEIHOM JPYIITBY, HETOBUM aKIMOHapuMa (WIAHOBUMA), IM-
peKTopMMa, Kao ¥ YIAHOBMMA HAJ30pPHOT Of6Opa aKo je ympaBjbarbe IpH-
BPE/THMM JIPYUITBOM JIBOOMHO.> HaIeXHM CyJi IpecyTy KOjoM MOHWIITH
OJ/IYKY CKYIIITMHE NPUBPENHOT JPYLITBa 10 PaBHOCHAXXHOCTH JIOCTaB/ba
PerucTpy IpuBpenHuX cybjekaTa pajgy perncTpanyje y Ckiasy ca 3aKOHOM O
perMCTpaquM.4O ITpu ToMme, caBecHa Tpeha nuia 3agp)xaBajy mpasa Koja cy
CTeK/Ia Ha OCHOBY IIOHMIITEHE OfiTyKe OJHOCHO H-eHOT M3BpuIema.” To je 'y
cknany ¢ Jupexkrusom 2009/101/EK, y xojoj ce HaBoam ma ysumajyhm y 06-
3Mp TpaHCaKIyje Koje ce CIIPOBOfe, IIpe YeTPHAECTOr IaHa of objase, Ha JI0-
KyMEHTa 1 MOjeAMHOCTU He MOXKe Ce I103uBarty npotus Tpehux crpaHa xoje
JIOKaXy f1a je 6umo HeMoryhe umaty casnamwa o muma.*? To ce He OHOCK Ha
HekKa IIpaBa aKI[MOHapa IIPUBPENHOT APYIITBA: Y OAHOCY Ha IoOujame OfIy-
Ke O yCBajamy TOVIIBUX (UHAHCKUjCKMX M3BELITaja JPYIITBA, aKo je Ipe-
CyIoM IIOHMIITEHA TaKBa OflTykKa, cMarpahe ce #a je 1 ofyka o pacropennu
HOOUTY 3a Ty IIOCTIOBHY TOAVMHY IOHUIITEHA MICTOM IIPECY[OM ¥ aKIMOHAPK
he 6utu y o6aBesu ja cBy JUBMAEH/Y IPUM/BEHY 110 OCHOBY Te OfiTyKe Bpare
OpYWTBY y poKy off 30 faHa of faHa MPaBHOCHA>XHOCTU IIpeCyfe.

Vma 1 nsyseraka of npasuia u3 wiaHa 376 3OI1], ma cxogHo oppef-
6u wrana 381. ct. 1 tau. 1 30I1]] ognyka ckymmtuse gpyurrsa Hehe 6utu
MOHMIITEHA AKO Ce OfIyKOM BpILN Mame 3HaYajHa IIOBpefa CTaTyTa WK IO0-
CTIOBHMKA CKYIIIITVHE, a KA0 Pe3y/aTaT OfiIyKe WIN HEeHOT M3BpIIema Ipa-
BO TY>KMOL[a MM JIPYTOT JIUIla Huje noBpeheHo mnm je nmospeheno y mMamoj
Mepu. Kapa je y nurtamy Mame 3HadajHa IOBPefa CTAaTyTa MM IMOCIOBHM-
Ka CKYIIIITHMHe, Ia TPaBo TY)XKola Huje moBpebeHo, mwmm je moBpebeno y
Mamw0j Mepy, Ha JIBajeceTTpeheM caBeTOBamy CyAuja IpUBpPESHMX CYAOBa
Kao IIpMMep Ce HaBOAY Jia TO LITO Ma/M aKI[MOHAP Y CTy4ajy Kaja je omIyKa
Ha CKYMIITVHM aKLIMOHAPCKOT IPYLITBA JOHeCeHa ABoTpehnHckoM BehrHoOM
He OM MOTrao fla yTude Ha ipyrauyje ofjIyduBame caMo 10 ceOu He TOBOAU
o ofbmjama Ty>KOeHOr 3axTeBa 300r He3HaTHe IOBpefe IpaBa U3 WwiaHa 371
3OI1]1, 6e3 mpeTXOHO AATHUX pa3jiora 0 TOMe Ja JIM Cy OfIyKe Koje Cy Ipef-

MET 3aXT€BA 3aAKOHUTE UIN H€.44

[To6ujame ofryke CKyNIITHHE IPUBPESHOT ApyIITBa Moryhe je 1o oc-
HOBY ofpenbe wiana 376 30I1[, u y Besu ca ogpenbom umana 457 3OII]]

39 Bugetn oppen6y 4. 379 ct. 1 3OI1]I.

40 Bupgeru oppen6y 4. 379 cr. 2 30I1].

41  Bupgeru oppen6y 4. 379 cr. 3 30I1].

42 Buperu oppen6by wi. 3 cT. 6 Tad. 2 Jupektuse 209/101/EK.
43 Buperu oppen6y wi. 380 3OIII.

44 TlpuBpenHu amenaunmoHu cyp, [Bagecertpehe caBeToBame Cynuja IPUBPeRHNUX CyAMja
Penry6muxe Cp6uje, 3matubop, centembap 2015, Bunetn y Bunitien ITAC, 6p. 2-3/2015,
84.
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KOj/ Ce OfIHOCH Ha OfITyKy O yCBajaimby M3BellTaja O BaHPEJHO] PEBUSUjNL.
IIpema npakcu ITAC usBemTaj ce MOXKe CTaB/baTy Ha [IHEBHU pefl CKYIIIUTH-
He aKI[MIOHApCKOT JPYIITBA, U OIyKa O yCBajarkby MOXKe IOTOM OUTHU IIpef-
MeT 1o0Mjamba, Kao CBaKa Jipyra OfiIyka.

ITpema ToMe, cyicka Impakca IPUBPENHUX CyHOBa Yy 3HauajHOj Mepu
momymwaBa U pasjammasa ofpende 3OI1]] o mobojHOCTM OmTyKa CKYIIITHHE
IPUBPEJHOT APYIITBA, ITIOCEOHO Kajja je ped O yCIOBMMA 33 Ba/baHOCT OfLTy-
Ke CKYMNIITIHE (HIIp. HEIPUCYCTBOBambe OKpPEeTada CIIopa JOHOIIEHY OfTyKe
Ha CKYIIIITYHM II0 COIICTBEHOM 1300py He 3Hauy ja je oH 610 oHeMoryheH),
IpaBa MCK/bY4YeHOT YIaHa [PyLITBA C OTPAHNYEHOM OAroBopHouhy fa ocro-
paBa O[UIyKy Y 4YMjeM JIOHOLIeIY HMje MOTao fla Y4ecTByje, pasTpaHUYerby
Clly4ajeBa HUIITABOCTM M IOOOJHOCTM OJTyKa CKYINIITVHE IPUBPETHOT
APYIITBA, T€ O HOMAIIAjIMa [ejCTBA IOHMIITEHe OfTyKe IpeMa WIAHOBUMA
APYLITBA, OGHOCHO CaBeCHUM Tpehum mmuiuma.

IV Vckbydeme YiaHa ApylITBA C OTPAHMYEHOM OATOBOpHOUIhy

3a MCK/byUelbe YWIaHa JPYLITBA C OrpaHNdeHoM ofrosopHourhy, 30I1]]
npepsuba aBe MoryhHOCTHM: MCK/bYYere OTYKOM CKYIIITVMHE APYIITBA, 110
oppen6u wrana 195 3011, u uck/bydere OATYKOM CYAa, IO Ofpendu draHa
196 30I1/.

Ynan 195 cr 1 3OI1][] oppebyje ma y cinydajy us unana 48 cras 7
3O0I1[, cKkynmTuHA OJIyKy O MICK/bY4elY WIaHa APyLITBA C OTPaHNYEHOM
oprosopHomhy poHocu pBorpehmHckoM BehuHOM ITIacoBa IpeocTanux
YJIAHOBA, OCUM aKO je OCHUBA4YKMM akToM oppebena gpyra Behmnua. To ce
HellaBa Kafla HEKM WIAH y IOGATHOM POKY He YIUIATM, OfHOCHO He yHece
CBOj Y/IOT Y IpUBpefiHO ApywuTBO. Y HOBMjoj opnyuu IIAC HaBonu ce fa on-
JIYKOM CKYIIIIVHe APYIITBA IeH WIAH MOXKe fIa ce MCK/BYYM caMo Kaja He
U3BpIIaBa CBOje 00OaBe3e y IOIJIEfly YIUIaTe, OTHOCHO YHOIIEHa y/Iora HU Y
HAaKHAJHO OCTaB/bEHOM p01<y.46 Y ToM cmy4ajy ApyLITBO je JOHENO OFIYKY

45 Opnyka IIpuBpenHor anmemanyoHor cyna, Ik 3310/15 ox 9. 12. 2015. ropuHe, BUAETH ¥
Bunitien ITAC, 6p. 2-3/2016, 72. Cyn fonaje fa OfUTyKa CKYIIITVHE APYIITBA O YCBajamby
U3BEIITaja O BAaHPENHO] PEBU3MjM MOXKe OMTM IpeIMeT IIoOMjama y HapHUYHOM
IOCTYIIKY, ¥ Y CUTyalluju KaJia je CyA y BAHIIAPHUYHOM MOCTYIKY OfpeAnuo crpoBobheme
BaHpeJIHe PeBM3Mje U IMEHOBAO PEeBU30pa.

46 W3 pemema IIpuBpennor anenanyoHor cyna, ILx. 541/13 on 24. 1. 2013, buninen I1AC,
6p. 4/2013, 112-113. CTaB fa OGIYKOM CKYIILIMHE APYLITBA MOXeE Ja Ce UCK/bYUM WIAH
IPYLITBA CaMO Y CUTYyallMjy Kajla WIaH IpylITBa He U3BpIIaBa CBOje obaBe3e y IOIIefy
yIIaTe, OfHOCHO YHOIIIea yIora noTsphyje ce n y OfroBopyuma Ha InTama IpUBPETHUX
cynoBa koju ¢y yrBphenn Ha cemnunym Operbera 3a IpuBpefHe cropose IIpuBpemgHor
amesalMoHOr Cyzia ofpxXaHoj 3. 11. 2015, 4. 11. 2015. u 26. 11. 2015. ropuue. Bugetn y
Bunitien TTAC, 6p. 4/2015, nutame 6p. 13, mocTymHo Ha agpecu: http://www.lexonline.
paragraf.rs/ WebParagraf/, 10. 3. 2017.
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0 MCK/byYely WIaHa JAPYLITBA MAKO Ce HUje PajiIo O HeM3BpLIEHY yIUIaTe,
OJHOCHO YHOIIeHa y/Iora Kao pasjiory 3a MCK/bydeme, Ia je Cyf 3abpaHuo
cripoBobere 1 N3BPIIerbe OITyKe C 0631pOM Ha ofpendy wiana 377 3OII.Y

Io wmany 195 cr. 2 30II[ omnyka u3 wiana 195 ct. 1 3OIIM mMoxe
ce JIOHeTM CaMO y OJHOCY Ha CBe WIAHOBe APYIITBA KOjU HMUCY M3BPIIVIIN
CBOjy o6aBe3y u3 wiaHa 46 ct. 1 30I1]] HM y HAKHaIHO OCTaB/bEHOM POKY U3
wrana 48 ct. 1 n 2 30I1]]. Y ToM cMuciTy, OfyTyKa 0 MCK/bydery WwiaHa Hehe
6utn Bakeha ako 4raHy Huje ogpeheH pok fja MCIyHM CBOjy o6aBesy yIuiare,
OJIHOCHO YHOIIEHa y/Iora.

ITo oppenbu umana 195 ct. 3 30I1]] mck/pydermeM 4laHa APYLITBA
IErOB YIeO IOCTaje COICTBEHM Y/leO APYLITBA, a MCK/bY4E€HU YIaH HeMa
npaBo Ha HakHamy. To ce mutupa u y Hosujoj mpakcu ITAC.* Haserne-
HO ce moTBphyje 1 y oaroBopyuMa Ha IMUTama NPUBPETHUX CYLOBA KOjU CY
yrBphenn na ceguunu OIIC [IAC.>®

Ilo 4many 195 ct. 4 3OI1[, ognyka u3 ctaBa 1 TOT 4YIaHa je OCHOB
3a 6pucame MCK/bYYeHOT YlIaHa M3 perncTpa mpuBpegHux cybjekara. To ce
notsphyje y IMTUpPaHOM HOBUjeM CTyuajy, Kao i paHujem pemeny ITAC.”!
[Tpurtom mo umany 195 cr. 5 30I1]] uck/pydenn 4iaH ocraje y ob6aBe3u fa
yIIaTV OTHOCHO YHece yIMCaHM YJIOT M M3BPIIM JOflaTHE yIIaTe Ha Koje je
610 o06aBe3aH, aKo je TO HEONIXOHO 3a HaMMpelbe IoBepuIalia APyITBa. To
notephyje ITAC,>? mosusajyhu ce ma wram 195. ct. 4 u 5 30II]I. Crora ce
4JIaHy, KOjU je MCK/bY4eH OJIyKOM CKYIIITHMHe, Mopa oMoryhutu Boheme
MOCTYIIKA Mpef, CYOM Pajyl UCIUTHBAba 3aKOHUTOCTH U IIPABUTHOCTY TaK-
Be OJUIYKe CKYIILITUHE JPYLITBA Ca OTPaHNYEHOM OATOBOpHoOIIhY.

ITo umany 196 ct. 1 3OII]l, Be3aHO 3a UCK/by4erme ONTYKOM CY/a,
IPYIITBO C OTPaHMYEHOM OJTOBOPHOIINY MOXe TY>KOOM HaJlIeXHOM CyZy
3aXTeBaT! MCK/byYele WIaHa, U3 pasjora ofpeheHnx oCHMBAYKMM aKTOM

47  ToM ce oppen6oM geduHuIly HOCTENNLe IORHETe TyxXbe 3a MOOMjarbe OHIyKe.

48 Buperu takobe perewe IIpuBpenHor amemanmoHor cypa, IDk. 541/13 ox 24. 1. 2013,
Buninen ITAC, 6p. 4/2013, 112-113.

49  Pememe IIpuBpennor anenanuoHor cyza, Ik 4032/2015 o 23. 7. 2015. ropune, bunitien
ITAC, 6p. 1/2016, mocrynHo Ha appecu: http://www.lexonline.paragraf.rs/ WebParagraf/,
10. 3. 2017.

50 Bupetny Beh umtupanum Opgrosopuma u nuramuma, bunitien ITAC, 6p. 4/2015, murame
6p. 13, noctynHo Ha appecu: http://www.lexonline.paragraf.rs/WebParagraf/, 10. 3. 2017.

51 Pememe IlpuBpennor anemanuoHor cyaa, Ik 4032/2015 op 23.7.2015. rogune, bunitien
ITAC, 6p. 1/2016, poctynHo Ha ampecu: http://www.lexonline.paragraf.rs/WebParagraf/,
10. 3. 2017; panuje pememe [IpuspegHor anemanuoHor cyma, IDx. 541/13 ox 24. 1. 2013,
Buninen ITAC, 6p. 4/2013, 113.

52  Buperu pememe [IpuBpennor amenmannonor cyaa, Ix 4032/2015 ox 23. 7. 2015. roamHe,
Bunitien IIAC, 6p. 1/2016, pocrynHo Ha ampecu: http://www.lexonline.paragraf.rs/Web-
Paragraf/, 10. 3. 2017.
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VI M3 APYTUX OIPABIAHUX pasjiora, a HAPOUYMUTO aKO OH: 1) HaMepHO WIn
rpy6OM HelaXX’khOM IIPOY3pOKYje IITETy APYLITBY; 2) He U3BpIlIaBa nmocebHe
IOY>XHOCTH IIpeMa JPYIUTBY IPOIMCAHE OBUM 3aKOHOM M/IM OCHMBAYKUM aK-
TOM; 3) CBOjUM pajilbaMa VI IIPONYIITalbeM, IPOTVBHO OCHUBAYKOM aKTY,
3aKOHY MIM ROOpUM IIOCTOBHMM OOMYajuMa, CIpedaBa WM y 3HAYajHO]
MepM OTeXKaBa IIOCTIOBambe APYLITBA.

Y nosujoj omrynu ITAC ncTude ce fja je y Ty»)KOM 3a ICK/by4erbe YIaHa
APYIITBA HEOIXOJHO TAaYHO HABECTY paJitbe TOT YIaHa, KOje y CMUCITY 4/Ia-
Ha 196 30I1]] mpexncTasspajy Hamepy Win rpyoy Hena>KH?7 KOjOM C€ HaHOCHK
mITeTa PYWITBY U Kplle 06aBe3e WiaHa MpeMa ApymTBy.”> Kako Takse pas-
JIOTe TY>XWUJIALl HUje USHEO y OFIYLU KOjy je MOHEO Ha CENHMUIM CKYIIITHHE
ApYIITBA HU y TYXOM, CyJ| je CMaTpao Jja OH HMje J0Ka3a0 Jja MOCTOje YCIIo-
BJ 32 VICK/bY4Yehe TY)KeHOT Kao 4IaHa ApymTBa. Taj cTas ce noTphyje n y
OfiIrOBOpY Ha muTame ca JIBajiecerTpeher caBeToBama Cyfuja IpUBPEFHUX
cynuja Penry6mke Cp6uje.>*

ITo muTamy mpaBHe MOC/eAuIle TIOCTYIIKA IIpef Cy[AoM, nomasehn on
ynaHa 196 cr. 1 3OII], xoju mpomucyje NnpaBo APyIUTBA Ha NOJHOLIEIHE
Ty>X0e 3a MCK/byderbe WIaHa [PYIITBA, OIyINBambe y MAPHUIHOM ITOCTYII-
Ky Ce CBO/IM Ha OILIEHY Jja M je y KOHKPETHOM C/Iy4ajy OCHOBaH 3axXTeB 3a
UCK/by4erbe YaHa APYLITBa. AKO jecTe, OJJIyKOM CyZia Cé MUCK/bydyje 4/IaH
ApYyILITBa, a IPAaBHOCHaKHA CYACKAa OJJIYKa je OCHOB 3a Oplucame YIaHa
ApYIITBA U3 PErMCTPa NPUBPENHUX APYIITaBa ¥ YIMUC PYIITBA KaoO BJIac-
HVKa yfienia 6pucaHor wiaHa Apymrsa.”> [To wmany 196 ct. 2 30I1]] omryky

53 Ilpecyna IIpuBpennor anmemarnyoHor cynma, IIx 3533/2014 op 23. 4. 2015. ropuHe, fo-
CTyImHO Ha appecu: http://www.lexonline.paragraf.rs/WebParagraf/, 10. 3. 2017. Tyxxu-
JIall je KO Ty>k6e KOjoM je TPaXMo MCK/byderbe TY>KEHOT Kao WIaHa APYLITBAa MOPao Jia
HaBeJle Ta4HO ofipebeHe pafibe 3a Koje cMaTpa fla Kao TakBe IIPelCTaB/bajy HaMepHe W
rpy6y HemaXKiby KOjOM ce IPOY3pOKyje MITeTa APYLITBY, OFHOCHO Ja HaBefe AY>KHOCTI
KOjé je Ty>KeHM MMao IIpeMa JPYIITBY, a KOje Hije U3BPLIABAO U pajiibe U/ IPOIYIITakbha
KOje Cy CIIpedmie WIn 3HaTHO OTeXXajle IIOC/IOBambe JpyIITBa.

54 Y oproBopy Ha IUTame Jja MM OfIyKa CKYNIITHHE APYIITBAa C OTPAaHMYEHOM OATOBOP-
Howhy o moKperamy IOCTYIIKa 3a MCK/byderbe WiIaHa y cMuciay wiana 196. 30I1[ n
HaBamy oplaiherma IyHOMONHUKY [ia ICTU IIOKPeHe MOpa Jia CafipXKy U3PUUUTY Pafby
KOja je y3pOK MCK/by4ema, a He CaMo IO3MBambe Ha 3aKOHCKe ofipenbe, MCTHMde ce fia
1o wiany 196. 3OII]] npymTBO MOXe TyOOM HaJIeXKHOM CYIy 3aXTeBaTy UCK/bydere
YIaHa [PYIITBA U3 pasjiora ofpeheHNX OCHMBAYKMUM aKTOM, WM U3 APYTUX ONPaBIAHUX
pasyora, a HAPOUYMTO aKO WIAH APYLITBA HAMEPHO MM IPYOOM HEIaKEHhOM IPOY3pOKyje
HITeTy APYIUITBY, He M3BpIIaBa IMOCeOHe MY>KHOCTM IIpeMa [APYIITBY IIPOINCaHe
3aKOHOM /M OCHMBAYKMM aKTOM, W/ CBOjUM pajibaMa MM IPOINyHITakeM IIPOTUBHO
OCHMBAYKOM aKTy WIK JOOPMM MOCIOBHUM 00MYajMa, CIipedaBa WM Y 3Ha4ajHOj Mepu
oTexxaBa I0C/IoBamwe ApyuTsa. Bunetu y Ilpuspenuu anenanyonu cys, JIBagecertpehe
caBeTOBame CyAuja NpUBpeRHNX cyanja Penybnuke Cpbuje, 3matnbop, centembap 2015,
Buninen ITAC, 6p. 2-3/2015, 84.

55 Oprosopyu Ha IuTama MPUBPETHUX CYJ0Ba KOjU Cy yTBpheHM Ha cemnuiy Ope/bersa 3a
npuBpesiHe crniopoBe IIpuBpenHOr anenanyoHor cyfa ofp>kaHoj faHa 3. 11. 2015, 4. 11.
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0 MOJHOLIEKY TYX0e 13 cT. 1 oHOCU cKymnumTrHA BehnHOM TacoBa mpu-
CYTHUX 4WIAHOBA, OCUM aKO je OCHMBAYKUM aKTOM ofpebena Beha Behmna.
Ha nuTame MoXe /i OJTYKY O HOGHOIIEY Ty>K6e u3 urana 196 cr. 1 30I1]]
pajy MCK/byduera YIaHa JOHeTH APYTM WIaH y PYHKIMjU CKYMIITHHE TBOY-
JIAHOT [pYIITBA, ITe YWIAHOBYU MIMajy jeSHaKe yfese, a OfjIyKe ce IIpeMa oc-
HYBA4YKOM aKTy HOHOCe carmacHomhy o6a wiana, OIIC ITAC oaprosapa gma
CKYNIUITUHY YMHU IPYTU WIAH, jep WIAH KOjU ce UCK/bydyje He MOXe yde-
CTBOBATH Y I/IACAIbY.

ITpemycnoB 3a mopHoIIele TyX0e 3a MCK/bydere WIAHA je OI/IyKa,
KOjy OHOCK CKYTIITUHA, BehiHOM I7TacoBa IPMUCYTHUX YIAHOBA, CEM AKO je
ocHuBaukuM akToM onpebena Beha sehuna. OBoM omtykoM ckymTHHe,”
He O[Iydyje ce O CTaTyCy WiaHa JApymTBa, Beh o mopHomemy Tyxbe 3a
VICK/bY4elbe YIaHa APYINTBA Ipel HaJyIeXKHUM CyioM. Vako 61 pacrpasibarmbe
Ha CKYNIITKUHM, IIOAPasyMeBajio M paclpaB/bare O Pas3lo3yMa 3a TaKBO
IOCTyIambe, y CaMoj Oyl O IOJHOIIEHY Ty>KOe 3a UCK/bydeme, TAKBU
pasnosu He MOpajy 6uTy M3pnMunTO HaBefleHN. OmTyKa CKyNIITHHE je TPo-
IleCHa IIPETIIOCTaBKa 3a Boheme MapHMYHOT MOCTYIIKA 110 TY>KOU KOjy Iofi-
HOCM 3aCTYIIHMK Yy M€ JPYLITBA, @ O OCHOBAHOCTY PA3/iora 3a MCK/by4eme,
KOj1 Cy 611 TIOBOJI IOHOLIEH:a OJ/TyKe O MOJHOLIEY TYXKO€ 32 UCK/byderbe,
he ce pacmpaBbaTi M OJTyYMBATY y TAPHUIHOM TIOCTYTIKY.” JloBeme i ce
TO y Be3y C M3HETMM Jja Ce y O[Tyl CKYIIITVHE O MOJHOIIeHY TyX0e He
MOpajy HaBECTM Pasjio3N 3a UCK/bYYerbe, 3HAUM Jla OfIyKa O IOJOHOUIEHY
TyX06€ 3a MCK/by4erbe YIaHa He MOpPa JIa CaJip>Kyl Pasjiore 3a UCK/byYerbe, ajn
Ty>6a MOpa Jla UX CafipKul.

Ha nurame, ga nu ce Tyx6a mogHera mo wiaHy 196 ct. 2 30I1][]
opmbanyje wam ce opmbuja TyKOeHM 3aXTeB aKo HeMa OIJIyKe APYIITBA O
IOJHOIIEY TYXO0e paiy UCK/byuerba YWIaHa, OArOBOP je [ia je OmIyKa CKyTI-
IITVHE O IOJHOLIEHY Ty>X0e ImoceOHa MpolLleCHa MPeTIIOCTaBKa — YC/IOB 3a
IO3BO/bEHOCT TYX0e, a He IUTambe aKTVMBHE JIeTUTUMALNje, KOje ce He MOXe
HU TIOCTaBUTY, jep je Y OBUM CIOPOBMMA YBEK U CAMO aKTUBHO JIETUTHMICA-
HO JpYILITBO, a IIACMBHO JIETUTYMMCAH YIaH YHje ce UCK/bydeme Tpaxiu. bes
OJUTyKe CKYIIITVHE IIapHUIle O UCK/bYyYewy He Ou cMeno Hu 6uru. Ommyky

2015. u 26. 11. 2015. roguse, buninien IIAC, 6p. 4/2015, mntame 6p. 12, ZOCTYNHO Ha
appecu: http://www.lexonline.paragraf.rs/WebParagraf/, 10. 3. 2017.

56 Bupern u oprosop Ha murame Opebera 3a NMpUBpefHe cnopose IIpuBpegHOr amena-
nuoHor cyza 26. 11. 2014, Bunitien ITAC, 4/14, 65-66, nmutame 6, 177. IIpn Tome ce
ymyhyje Ha ofpen6y wrana 214 cr. 1 Tau. 2 30II]I.

57  3a pasnuKy off OfTyKe CKyNIITHMHe ApyIITBa 3 wiaHa 195 3OI1]I.

58 Bupmern y OnroBopuma Ha nuTama IPUBPENHNUX CY/I0Ba KOji CY YTBpheHU Ha ceHMIM
Onemema 3a IpuBpeiHe criopoBe IIpuUBpeHOr anenalyoHoT Cy/Aa OAp)KaHoj faHa 3. 11.
2015, 4. 11. 2015. n 26. 11. 2015. rogune, Buniten ITAC, 6p. 4/2015, murame 6p. 11,
IOCTYIIHO Ha ajpecu: http://www.lexonline.paragraf.rs/ WebParagraf/, 10. 3. 2017.
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CKYIIITHHE O IIOJHOIIeKY Ty>KOe Tpeba TpeTupaTy Kao 3aKOHOM IIPOINCa-
HO oByamnherme 3aCTyIHNKA J]a TIOKpeHe IAPHUILY, Y CMIUCITY 4IaHoBa 293 n
80 3akoHa O MapHMYHOM IOCTYIIKY, IIa MU30CTaHAK TaKBe OJITyKe CKYIIITIHE
npe MOfHOLIEHA Ty>X6e, Boyu ofbanuBamy TyX6e y cMuciy dynana 80 ct. 5
Tor 3akoHa.”

ITo umany 196 ct. 3 30I1]l, Ha 3axTeB ApyIITBa CYA MOXKe Ofpenu-
TU NpPUBpPEMEHY Mepy CyClleH3Mje IpaBa IJlaca 4laHa [pyLITBa 4YMje ce
UCK/bYUere TPaXky, Kao U HeroBMX [PYIMX IIpaBa WIM IPUBPEMEHY Mepy
yBobema IpuHygHe ypase y APYILITBO, aKo Habe /1a je TO Hy>KHO U oIpaBfa-
HO pajii cpedaBama HacraHka mrere 3a ApymTso. OIIC ITAC koncraryje
Ia CYH HHUje Be3aH IIPeNsoTOM IPMHYAHOT YIpaBHUKA, jep caM oliewyje
IbETOBY HE3aBUCHOCT ¥ CTPYYHOCT [la NPUBPEMEHO YIpaB/ba APYLITBOM.
Jmak oH MOpa MCITyHaBaTH CBe yC/IOBe CTPY4He cIpeMe IpenBubeHe akTu-
Ma upymTBa.éo

Y MmaTepuju MCK/bydema WiIaHa HEIITO je Mame Cy[CKe IIpaKce Be-
3aHO 3a IoOMjame OfIyKa CKYIILITVMHE NPUBPENHOT APYITBA, alu ce TO Y
oppebenoj mepn Hagomenrra oprosopuma OIIC ITAC, xoju gonpuHOCe 60/bEM
pasyMeBamy 3aKOHCKIX pellleha U HaulHa Ha KOjU CYZOBY TyMaue pejieBar-
He 3aKOHCKe ofipeioe. To ce moce6HO OTHOCK Ha CYyAOMHY yHena UCK/bY4eHOT
4IaHa 1o ocHoBY wiaHa 195 30I1]I; Te ofTyKy Kao OCHOBY 3a Opycame 4ia-
Ha U3 PerucTpa, IpaBo WIaHA Ja IIOKpeHe IOCTYIAK IIPeUCINTUBAKbA Of-
NlyKe O MCK/by4Yewny, obaBe3y Ipel3HOr HaBobhema pajmyu 300r KOjux ce
YIaH UCK/by4yje U3 JPYIUTBA, IPABO IPYror WIaHa fIa caM JIOHece OfIYyKy Y
CIy4ajy JBOYWIAHOT OPYLITBA Ca jeSHAKNM YAeIMMa YWIAHOBA, Kao U IPaBHY
IpUPOAY OfJIyKe CKYIIITHHE APYLITBa KOja je IMPeTIOCTaBKa 3a MICK/byderbe
Y/IaHa, CBe 110 OCHOBY wiaHa 196 30I1]I.

V 3akmpyqak

IIpakca npuspennux cymosa y npumenn 3OI1]l, peratuBHO je ckpoM-
Ha. [la 61 ce carlefalio Kako ce y 1b0j pa3yMejy IojefiuHe merose oppenode,
o nomohu je mpahemwe craBosa OIIC ITAC, koje faje oaroBope Ha Ipa-
KIMYHa IUTamba ¥ MOMaXKe [la ce yjefHaulu IpaKca MpUBPEIHUX CYLOBa, aln
U IPUBPESHMUM CyOjeKTVMa U CBUM 3aVHTEPECOBAHMM JMIVIMA Jia JOHOCe
VICIIpaBHe O[UIyKe Kajja Ipenysumajy oppebhene akruBHocTu mmm mokpehy

59  Bupertn y Ofrosopuma Ha MUTama IPUBPEFHUX CYHOBA KOjJ CY YTBpheHN Ha CefHMIN
Onerpema 3a IMpUBpefHe CIopoBe IIpuMBpeqHOr alealioHor CyAa Ofp)KaHoj HAaHa 26.
11. 2014. u 27. 11. 2014. ropuse, Bunitien ITAC, 6p. 4/2014, nutame 6p. 11, fOCTYIHO Ha
appecu: http://www.lexonline.paragraf.rs/WebParagraf/, 10. 3. 2017.

60 Bupern y omroopy Ha nurtame One/bersa 3a IpuBpefHe criopose [IpuBpegHoOr amena-
LMOHOT cyfa 2. 6 11. 2014, buninien ITAC, 4/14, 65-66, nutame 7, 179.
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ozroBapajyhe nocrynke. Camo pajy nojalimerna JOTUIAHA je ¥ IpaKca Ipu-
BpEHMX Cy[OBa y NPUMEHNM PaHMjel 3aKOHa O IPUBPENHMUM [pYILITBUMA,
OJJHOCHO 3aKOHa O perucTpanyjy NpuBpeJHIX JpyIITaBa.

Y mornemy HMIITABOCTM OCHMBAUKMX aKaTa IpPUBPENHOr APYLITBA,
IpaKkce MPUBPENHNX CYoBa y mpuMeHn 4yia”osa 13 u 14 3OIIMI npakTuyHO
HeMa. To je pasym/buBO 0631MPOM Jia Ce perucTpanyja NpUBPeJHNX APYIITaBa
ofBUja IpM OpraHy yIpase, na ce npen AIIP u MunuctpoM npuspepe cop-
Ha [MTama y 3Ha4ajHOj Mepu pelaBajy 6e3 obpahama npuBpegHUM CYLOBK-
Ma, a TIOTOM MOJKE Jla Ce NOKPEHe U YIPABHU CIIOp Ipefi YIPaBHUM CYJOM.
Yeup y npumeny 3OI1]] npen YmpaBHMM Cy[oM IO YIpaBHMM CIIOPOBMMa
OTBapa HOBa IIUTama, KOja HIUCY NpeaMeT OBOr pafia. VImak, y pagy ce noso-
JIOM HeJlocTaTKa IpakKce HOTUYY M APYTH y3pouy Heobpahama ImpuBpegHMX
cybjexara IpUBPEIHMM CY[IOBMMA IOBOJOM HUIITABOCTY OCHMBAYKOT aKTa,
OIHOCHO OCHMBamba IPUBPEJHNX APYLITABa, KA0 MITO CY IMMWUTUPAHU KPYT
nmIa Koja Mory gma ce obpare cyay mo 3OIIM, Te craBparme y IpBU IUIaH
HepocTajyhe popme akTa Kao OCHOBA 3a HETOBO OITIAIABAEe HUIITABIUM.

Y Besu M0OOjHOCTN OATYKa CKYIIITIHE MPUBPENHOT APYLITBA IO OC-
HOBY 41aHa 376 3OII], Moxke ce KOHCTaTOBaTH Jia Ce IpaKca IpUBpeSHUX
cymoBa Hajuemrhe ofHOCHM Ha NMTama aKTMBHE JIETUTUMALVje, IOCEOHO Y
CUTYalMjy Kajja WiaH CKYIIITIHE TO IIpecTaHe ja Oyje y BpeMe JOHOLICHa
OJTyKe, Kao ¥ Ha pasjalllibaBame pasnuke usMely HumraBux u mo6ojHux
OIUTyKa, Te HUTame [ejCTBa IOHMIITAja OIIyKe Ha WIAHOBE IIPUBPEJHOT
mpyurrsa u tpeha nuia.

Ilo nmuTamy uCK/bydyerma WiaHAa APYIITBA C OIPAaHMYEHOM OATOBOP-
Hohy, mpakca pUBpeqHNX CyfoBa 1o ofpenou wiaxna 195 3OI1]] koHIeH-
TPMCaHa je Ha TO Jia Ce€ OfiIyKe CKYIIITUMHE O MUCK/by4Yelhy 4YIaHa MOTy JO-
HeTM caMo 3060T HeyIUlaTe, OJHOCHO HEYHOLIeHa Y/IOra, Kajja y/ieo TOTr YIaHa
IIOCTaje COIICTBEHM YHeOo [APYIUTBA. Y IoITiefy ImpumMeHe wiaHa 196 3OIIM
y Hpakcu NpUBPEINHUX CYI0BA paclpaBba ce O 06aBe3u Ipelusupama y
TY>KOM OHMX pajiibyi TY>)KeHMKa KOje TOBOJie 1O MCK/byderba WiIaHa APYIITBa,
noTpe6HOj BehHN 3a JOHOIIEHe OfITyKe O MOKpeTamy CYACKOT HOCTYIKA U
Ib€HOM IPEMCIUTUBAIbY, Te YNILEHUIN JIa je OfITyKa O MIOKPeTaby IOCTYIIKA
IpOlieCHA IIPETIOCTABKa.

To mTo mMpuBpegHM Cy[I0BM He pelllaBajy CIIOpPHA IMUTamba TOKOM IIO-
CTYIKa perucrpauyuje npupegHux apymrasa Beh to unne AIIP u Munn-
CcTap NIpMBpEfe HaIalllaBa y/IOTy jaBHE aJMUHVCTpaljijeé ¥ OrpaHM4YaBa
U MaTepuje y KojuMa ce HMoKpehy mocTymuy mpep IpuUBpefHUM CYAOBUMA
pamu npumene 30111 y npakcu. HaBeneHo yTude Ha 6pojHOCT criopoBa Koju
ce OfHOCE Ha MpaBO NPUBPENHNUX ApyITaBa. [lofaTHa OorpaHmYema Mpous3-
Jase ¥ M3 JTMMUTUPAHOT Kpyra Juiia Koja Mory fia mokpehy cmop y mpaBy
IPUBPEIHUX JIPYLITABA, A/l ¥ HEIOBEpela OHUX KOjU CY JETUTUMUCAHU

196



10-12/2017. bpanucmas Manarypcku (ctp. 180-197)

Ia IOKpeHy CIOp INpefi NpUBEIHUM CYHOBMMA Y U3ITIe[ie a MM OHU IIpyXKe
oproBapajyhy samruty. Y TakBoj CUTyaluji, a y HeJOCTATKy CyACKe IpaKce,
ox momohu nmpakruyapuma cy 3amarawa OIIC ITAC kpo3 ofroBope Ha ax-
Tye/lHa MUTaba, a/li TelIKO Ja TO MOXKe KBAJIMTETHO Jja 3aMeHM OOMMHU]Y
npakcy npumMeHe 3OIIMl. A meHa CKPOMHOCT CBELOYM [la Ba/ba HEIUTO CU-
CTeMCKM IIpefy3eTy Aa Ou IpUBPEeIHNU CyHOBM 3ay3eiy oArosapajyhe mecro,
a Cy[CKOj] QYHKIVjM ce BpPaTWINM IIPEpOraTMBYU KoOje je y ClIydajy IpuMeHe
30I1]] 3aysena jaBHa yIpasa.

Branislav MALAGURSKI, PhD
Associate Professor at the Faculty for European Legal and Political
Studies, University of EDUCONS, Novi Sad

THE LAW ON COMPANIES IN PRACTICE OF
COMMERCIAL COURTS - SOME SELECTED
QUESTIONS

Summary

This article overviews the practice of commercial courts in application
of the Law on companies, with focus on questions of declaration of nullity of
articles of incorporation, the nullity of decisions of company’s assembly, and the
exclusion of the member of the limited liability company. Reviewing the practice
of commercial courts, in the first line the Commercial court of appeal, and pre-
senting how certain provisions of the Law on companies is tackled by commer-
cial courts, it pays attention to the fact that the limited number of decisions of
commercial courts in this matter is the cosequence of emphasized role of public
administration in the proces of registration of companies, lack of adequate con-
trol mechanisms, as well as the availability of courts of justice to wider circle of
companies to initiate disputes resolution.

Key words:  practice of commercial courts, Law on companies, the nullity of
foundation act, the declaration of nullity of assembly decisions,
the exclusion of the founder.
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bophe BURU'h
CTyJeHT YeTBpTe TOJIHe OCHOBHUX aKafleMCKUX CTYAMja
ITpaBHOT akynTera YHuUBep3urera y beorpany

YTUDIAJ ITPABVIA O 3AIITUTN KOHKYPEHIIMNJE
HA CAOCUTI'YPAIBE

Pesume

Y osom pagy ayitop pasmaiipa ywiuyaj upasuna o 3auiBUY KOHKY-
penyuje Ha caocuiyparve.

Y apeom geny paga ayiop ce 6aséu Hponucuma 0 3aUTHUTAY KOH-
kypenyuje y PC. Y gpyiom geny, dokyc je citiasmen Ha fiojam caocuiyparea
Y3 ykasuearwe Ha tweiose OpojHe cileyuduuHoCiu U 3Hauaj. 3amium ay-
wop pasmailipa xako je ypehen ogHoc ocuiypara u Upasuna 0 3autUAU
Koukypenyuje Ha Hueoy EY. Ha kpajy je gaili Kpaiiak oceépili Ha Honoxcaj
Komucuje 3a sawitiuitty xonkypenyuje koja je y PC 3agysxcena 3a iiuttiarea 3a-
wiitiuiiie KOHKYpeHuuje.

Hum paga je ga cxpene tiaxcrwy Ha 3Haudj caocuiyparea 3a tpuspegy
jegre 3emme u ga ykasxe Ha Howpedy HOCHAB/LAA 3AKOHOJABHOI OKBUPA
Koju Hehe ciiyimiasaitiu genamHocili caocuiyparea, anu xoju he ucitiospemero
omoiyhuitiu ,pep Hagmeiare yuecHUKA HA TUPHUULTTLY.

Kmyune peuu: tipoiiucu o 3awitiuiliu KOHKypeHyuje, pusux, oculyparve,
caocuiyparve, iipaso EY, Komucuja 3a 3auitiuiily Konkyperuuje.
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I YBop

KoHkypeHIIMja IIpeAcTaB/ba HaJMeTame UIpada y TP)KUILIHOj yTakK-
muny. IIpuBpenHu cybjekTy Texke fla MaKCMMU3Yjy CBOj IPO(UT Tako IITO
he 6utn ycnemrnuju y ogHocy Ha fpyre (Ha IITO 6O/BM HAYMH OFTOBOPUTH
Ha norpebe Kymnara/moTpolaya, IOHYAUTY HOBU IPOKU3BOJ, IOHYAUTU IIPU
VCTOj 1IeHV KBaJIMTETHU)! MPOU3BO,...).. HajiMeTame cTBapa KOHKYPEHTCKM
nputucak koju ocehajy ceu yuecHunm. [la 61 oncramm Ha TPXKMIITY KOHKY-
PEHTH MOpajy CTa/lHO fia yIaxy Behu Hamop fa 611 mo6O0sbIIaIN CONCTBEHY
eKOHOMCKY eduxacHOCT. OBaj acIeKT KOHKYpeHIUje je CBaKaKO ITOXKe/baH
ca CTaHOBMINTA APYIITBa y LenuuHu. MebyTum, ynpaBo mnpucupaBarmbe
KOHKypeHaTa fla y/lIaXy CTaJHO cBe Behy Hamop IpencraB/ba I0jaBy KOjy
OHM HacToje #a m3berHy. OBe HamlIa3sMMoO Ha Pa3jIoOr IIOCTOjama IpaBMIa
KOjUMa ce LITUTU KOHKypeHIja 6yayhu fa mocToje yuecHUIM Ha TPXXUIITY
KOjuMa He OfiroBapa ,ep TakMuuewe U Koju he yIoXmTy Hamop fa Ha-
pYllle KOHKYPEHIMjy M Ha Taj HauMH cebu 06e3bele OBOBHM]Y MOZMUIN]Y.>
YnpaBo 3aTo mTO (ep U HeHapylleHa KOHKYPeHIMja yIeCHIKA Ha TPXKUIITY
TOBOAM 10 KOHKYPEHTCKOT IPUTHCKA KOjy IOCIIelyje eKOHOMCKY eduKac-
HOCT NIpUBPpEJie jefiHe 3eM/be, HAllMOHA/IHA Te/la 3a 3alUTUTY KOHKYpeHIuje
MOPajy Aa paclolaxy Ha/UIeXXHOCTUMA ¥ oBamhemnMa Koja Cy HeOIXoqHa
3a OCTBapMBaIbe TAKBe KOHKypeHIlje.’

3aKOH 0 OCUTYpamy Y W1 2 CT. 2 leMHNUIIIE [TOCIOBE OCUTyparbha Kao
»3aK/by4lBalbe U M3BPLIaBalbe YTOBOPA O OCUTYpamy 1 IMpefysuMame Mepa
3a CripevyaBame U Cy3bmjame pu3MKa KOjy YTPOXKaBajy OCUTYpaHy MIMOBH-
Hy u muma.“ ¢ Jlaksie, ocuryparme TpeacTaBba GOpMY YIpaB/bara PUSHKOM
KOja ce KOPUCTH 3a OTpaHNuelbe MOTeHIjalTHUX rybuTaka. OcurypameM ce
BpIIN IIPEHOC PU3MKa Off TyOUTKa ca je[HOT eHTUTeTa Ha APYIM, Y 3aMeHY
3a IpeMUjy WM TapaHTOBaHY, Mep/bMBM TYOUTAaK KOjUM ce cpedaBa Behn
wm Moryh HeHajjokHajguB rybutak. Ocurypame je yApyXXMBame pHU3MKa
CTy4ajHUX ryOuTaka TpaHcdepycameM TaKBUX PU3MKa HA OCUTypaBade, KOju
Cy carlacHu ja obellTeTe OCUTypaHMKe 3a TakBe TyOuTKe, o6esbene fpyre
HOBYaHe KOPMCTM Kajja ce IITeTe II0jaBe, WIN Ja IPY>Kajy yCIyre IMOBe3aHe
ca TaKBUM pU3VILIMMA.

PasnukoBame [I€TaTHOCTM OCUTYpara Of OCTAaIMX NPUBPENHUX Jie-
JIATHOCTY je o4mrnefHo. To BUAMMO IPUINKOM OCHUBamba OCUTYpaBajyhmx

1 Bopuc Berosuh, Bragumup IlaBuh, Ysog y éipaso kouxypenyuje, Beorpan, 2012, 22-24.
2 Richard Whish, David Bailey, Competition Law, Oxford, 2012, 16.

3 Cynunna DHopbhesuh, ,Capanmwa y obnactu ocurypama y3 MOIITOBalbe IIPOMNCA O 3a-
IITUTY KOHKypeHIMje — xepern 1, CopC, 2015, 278.

4  3akoH o ocurypawy - 30C, Cnymbenu inacnux PC, 6p. 55/2004, 70/2004 - ucmp.,
61/2005, 61/2005 — mp. sakoH, 85/2005 - gp. saxoH, 101/2007, 63/2009 - opmnyka YC,
107/2009, 99/2011, 119/2012, 116/2013 n 139/2014 - pp. 3aKoH, 41 2 CT. 2.
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mpyuiraBa koje je mpaheHo mpomnucuBameMm oparosapajyhe ¢opme mpu-
BPEHOT [pYIITBA, 3aXTeBMMa 3a MMUHVMA/THU KaluTajl, Kao ¥ 00aBe3oM
mobujama [03BOJE Off HAJIOKHOT OPraHa, Kao M CaMOM IIPMPONOM Yro-
BOpa O OCUTYypamy. YTOBOP O OCUTYypamy IpefcTaB/ba ajeaTopaH yroBop,
U3BplIeke 0OaBe3e OCUIypaBaya 3aBUCHU Off HACTaHKa HeM3BeCHEe OKOJTHO-
CTH, OCUTYpPaHOT C/Iy4aja. YIIPaBo Ta HEM3BECHOCT OKO HACTAaHKA U MOC/IeNN-
I1a OCUTYPAHOT CIy4aja IOBOAM [0 Tellkoha IPUIMKOM afieKBaTHe IpOIieHe
M3HOCa IpeMMja U pe3epBU IOTPeOHUX 3a M3BpLIee 0b6aBe3e OCUTypaBa-
ya.” PUBHK MHCOMBEHTHOCTM OCUTypaBaya je Marby YKOTMKO mpemuje 6yry
oznpebene momohy noparaka 1 UCKycTBa KOja MMajy ¥ OCTa/IM OCUTYpPaBadlL.
VMako cropasymmnma o capaimy usMehy ApyuiTaBa 3a ocUryparme MOCTOjU
OIIACHOCT Jia KOHKypeHIiuja Oyfe HapylleHa, IMOCTOje IMO3UTUBHU epeKTn
KOjU KOPUCTe ¥ OCUTypaBauuMa 1 ocurypanmiuma. CapajmboM ce MOAmKe
KBa/INTET IIPOU3BOJa OBUX ApymTasa. llltaBumre, kpos Melhycobny capanmy
je Moryhe moHyAuTHM OCuTypale BaHPENHMUX PU3MKa IYTEM CAOCUTYpPaiba,
IITO IpefcTaB/ba HAjBU/BUBUjI NpUMep IO3UTUBHUX edekara Oyayhm na
IO OBOT BMJa OCUTYypama He OM HU JOIIO [ja Huje IOCTOjaja capajiiba.

Jlaxre, caBUM je jacHO fia je HEONXOJHA MHTEH3MBHA U XOPU3OHTAII-
Ha capajma fia 6u ce 06e36eayIo MCIPABHO ¥ HECMETaHO QYHKI[MOHNCAbe
TpxuiTa. Vako HapylaBajy KOHKYpeHIWjy, KoHauu edextu oppebhennx
cropasyMa fioBojie o nosehama JpyIITBeHOr 6/1arocTama, Ima caMuM TUM
He Tpe6a j1a 61y sabparmen.”

OcurypaBauy 3acTyIajy CTaB Jja Ce OBaj CEKTOP M3y3Me Off IIpaBuIa O
3aIITUTY KOHKYpeHIje uMajyhy y BUAy KOMIUIEKCHOCT YCIOBa ITOC/IOBarba
ca KojuMa ce OHU CyouaBajy. Ilopes Tora caM ceKTop OCUTypama je perynmcan
MHOTVM IMPONMCKMaA KojuMa ce Beh orpaHn4yaBajy MHOIM aclleKT! HMXOBOT
HOCTIOBama (KOHTpOIa IieHa/IpeMuja/Tapuda, MeTozie oOpadyHa pemuja...),
Ia ce JOJAaTHO OrpaHMYaBame MyTeM IpaBWId O 3aIUITUTY KOHKypeHIuje
YJMHY CaCBMM M3JIMIIHVM M HeLeMUCXOTHUM. MehyTuM, motpebHo je ysetn
y 063up ¥ 3Ha4aj OCUTYpamba y eKOHOMMjY CBaKe Ap>KaBe Koju ymyhyje Ha To
fia IeTTaTHOCT OCUTyparba MOpa OUTH IIpefMeT IIpaBa KOHKypeHIyje. EBeHTy-
anmHy opemehaju 1o kojux 6u Morio fa fobe HapylaBambeM KOHKypeHLuje
MOTY IIPOY3pOKOBAaTH IITETy He CaMo 3a IOjefjuHe IoTpoluaye, Beh u 3a un-
TaBO JIPYIITBO.

EBporcka koMmucuja je y Bullle HaBpaTa IPUXBAaTH/IA CTAHOBUIITE Ja
capazima y 067acTy ocurypama Moxke mopehatn edpukacHoOCT, Ha mpuMep Kof

5  3opan Tomuh, Harama Ilerposuh-Tomuh, ,,HapymaBamwa KOHKypeHIje ¥ OCUTypamy
PeCTPUKTUBHOM criopasyMuma’, IIpaso u tipuspega, 6p. 7-9/2013, 15.

C. Hopbesuh, 249.
Ibid, 251.

Fabian Stancke ,,EU Competition Rules in the Insurance Sector®, Journal of European
Competition Law & Practice, 2014, 123.
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6ormer cxBarama Hoce6HOCTH ofipeheHnx pusuKa, a HApOUNTO y CIydajeBuMa
Ie/berba BaHPENHNUX pusmka (caocurypama). Mebyrum, tpeba 6utn o6as-
pPUMB M He VMICK/BYYUTH CEKTOP OCHUTypaimba Off IIpMMeHe Mepa 3a 3alITUTY
KOHKypeHIMje, Oynyhu na je moryhe ma capanma Hapyum KOHKYPEHLUjy U
nipebe HMBO Koju je MOTpebaH ma ce moseha epuxacuoct.” Tlakre, He-
OIIXOJHO je car/ieflaTy KaKo IIPaBHe, TAKO U eKOHOMCKe aclleKTe OCUTYpaba,
a;m Tpeba y3eTu U OKBUpE 3allTUTe KOHKYPEHIHje Y CBAKOM IIOjefMHATHOM
CIyd4ajy U Ha Taj HauMH JJOHETN afileKBaTHY OMIYKY.

IT IIponucu o 3alITUTH KOHKYpeHLje

1. Ilo3sutuBHO 3aKOHOJAaBCTBO

Cpb6uja je 2009. rogyHe [06M/Ia HOBYU 3aKOH IIO y30Py Ha €BPOIICKO
3aKOHOJaBCTBO, a IHEroBoM M3MeHoM u3 2013. cy m3sBplIeHa [ofaTHa II0-
TpebHa yckmahuBama ca npasom EY. 3akoH o samrtuty koHKypennyje (33K)
y wiaHy 9. meduHMIIe HOBpely KOHKYpeHIMje Kao ,aKTe JM pajibe ydec-
HMKA Ha TP>KUIITY KOje 3a LWb WIM HOCTENUIly MMajy MIM MOTYy fila UMajy
3HAYajHO OrpaHMYABaIbe, HAPYUIABAKbe VM CIpedaBarme KOHKypeHmmje“ '’
Ilakye, TO MOTy OUTU PeCTPUKTUBHU CIIOpPasyMy, 370yHOTpeba [JOMMHAHT-
HOT IIOJIOKaja, KOHIL[eHTpalyje (CrpoBefieHe, 63 IPEeTXOZHOT ofo0pema, a
KOjiMa Ce 3HaYajHO CIIpeyaBa, OTpaHMYaBa )M HapylIaBa KOHKYpeHLNja, a
HApOYMTO CTBapa M jaya JOMUHAHTAH I0n0Xaj). Y Cpbuju je 3akoHOmaB-
CTBO KOje ce THYe 3allITUTe KOHKypeHIje y a3y HaCcTaHKa, Te Ce YMHY pas-
YMHVM Ja €BPOIICKO 3aKOHOJIaBCTBO IOCTY>XKM Kao ysop pomahem. Ilopen
tora, Cpbuja je Cropasymom o crabwmsanuju n npuapyxusamy (CCII)
npeysena o6aBe3y fla YCKIaaM CBOje Impommce ca npomncuma EY. Yrnename
Ha npaBo EY HepeTKo npefcTaB/ba JOCTOBHO IpenucHBame ofpeheHnx a-
HOBa ypenou, IITO MOXKe fla IIPOY3pOKyje Bemuke mobneme y npakcu. Ha Taj
Ha4MH Ce CTBapa TellKa cuTyanyja 3a KoMucujy 3a 3amrtury KoHKypeHLuje
KOja MOpa Ja ce n3b60opu ca HejaCHMM NIPaBHUM CTaH[AApAVMA U HelpeLus-
HJMM 3aKOHCKMM HOpMama, 6ynyhy fa Hema pasBujeHe CYACKe IIpakce Koja
61 mama cMepHuIle, Kao LITO je TO cy4aj y 3embaMa EY.

Pemema xoja cagpxm gomahm 3akoH Tpeba fa ofroBapajy Kako
CTamy IpaBHe CBECTM, TAKO M CTamy y foMahoj npuspennu. IloTpebHo je ma
Ap>KaBa CBOjUM IIPONMCKMMA OMOTYhy npuBpenHUM Cy6jeKTHMa MPUBPERHO
OKpY>Keme Koje he 6TV NMMIIeHO perynaTopHMUX pU3MKa.

9 C. Hopbesuh, 251.

10  3akoH o 3aumrruty koHKypenuumje — 33K, Caymbenu inacnux PC, 6p. 51/2009 u 95/2013,
9. 9.

11 3. Tomuh, H. Tlerposnh-Tomuh, 22.

12 Bopuc berosuh, Bragumup IlaBuh, ,JacHa u HemocpenHa OMacHOCT: IPMKa3 HOBOT 3aKOHa
0 3aIITUTH KOHKypeHuuje , Ananu Ilpasnoi daxynitieiia y Beoipagy, 6p. 2/2009, 52.
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2. PecTpuKTHBHYU CIOpasyMn

Y obmactu ocurypama HOMUHAQHTHM Cy PECTPUKTVMBHM CIIOpasyMu
unjy meduHmnujy Hamasumo y wiany 10. 33K koju mop pecTpMKTMBHUM
criopasymMmma IOfpa3yMeBa ,CliopasyMe u3Mely ydecHukKa Ha TpXXUIITY
KOjY MMajy 3a I[Wb WIN IIOCTeANIly 3HA4YajHO OrpaHMYaBarbe, HapylIaBarmbe
WM CIIpedaBame, KOHKypeHLuje Ha Teputopuju Pemyb6mmxe Cp6buje. Pe-
CTPUKTUBHM CIOpPa3yMU MOTy OMTV YroBOpHM, IOjefiuHe ofpende yroBopa,
uspuunTy W npehyTHu jgoroBopy, ycarjalleHe Ipakce, Kao ¥ OJTyKe
o0/Ka yapyKuBama ydecHMKa Ha Tpxmmry. Tpeba Harmacutu fa je oBa
medMHUIMja Ipey3eTa U3 eBPOICKOr 3aKOHOAAaBCTBa. [locTaB/beHa je gocTa
IIMPOKO Kako Oy objemuHMIA CBe CIydajeBe KOjU MOTY [a JOBefy IO II0-
Bpefle KOoHKypeHIuje. HajmpobnemMatnunnju neo mepuHMIMje IpefCcTaB/ba
onpehuBame ycarnameHe mpakce 1 o0IMKa yApY>KMBamba yYeCHUKA Ha Tp-
xumry. TepMyH ycarnaneHa Ipakca je yBefieH ca LM/beM fia Ce CAaHKLMOHM-
e CBaKM OO/MMK IOBpefie KOHKypeHLuje, MelyTuM HecropHo je fa oBako
HeopipeheH mojaM Moxke fa M3azoBe moremkohe y mpumenu, 6yayhu ga je
IbETOBO IIOCTOjakbe jaKO TEIIKO 0Ka3aTy (IIOCTOjM HEIITO BMUIIE Off ITyKOT
HapajenusMa y IOHAIlamwy, a HeMa U3PUIUTOT HUTK npehyTHOr oroBopa).
Omnyke o0muKa yApyX1UBamba y4eCHUKA Ha TPXKUIITY MOTY ITOCTY>KUTH Kao
IapaBaH 3a NPUKPUBAEeE PECTPUKTVMBHOT CIOpasyMa (Y4eCHMIM Ce MOTY
HpaBJaTi Ja Cy HOCTYIAIN Y CKIAfy ca OIyKOM VM IPEHOPyKOM CaMor
yapyxema).'?

Omnuite mpaBWIO je Ja Cy PeCTPUKTUBHY CIIOpasyMu 3abpameHu 1
HMIITaBY, OCUM Y ClydajeBuMa usyseha op 3abpaHe y ckmasy ca 3aKOHOM
o samTuTy Konkypenmuje.'* ¥ umany 11 33K 3akoHomaBal| mocTaB/ba »,3a-
KOHCKY jefHa4MHy" fa Oy ce yTBpAWIO Kafia he pecTpUKTMBHMU CIIOpasyMu
OuTy myHOBaXXHU. JJaKiie ,,peCTPUKTUBHM CIIOPA3yMM MOTY OUTH M3y3eTH OF
3abpaHe, YKOIMKO JIONIpUHOCEe yHanpelhemwy NponsBoame 1 MIpOMeTa, OfHO-
CHO TIOACTUIIAlby TEXHWYKOT MIM €KOHOMCKOT HAaIpeTKa, a MOTpPOLIauMMa
06e36el)yjy mpaBnJaH 1eo KOpUCTH, MO YC/IOBOM Jla He HaMehy yuecHmImma
Ha TP>KUIITY OTPaHMYeha KOja HIICY HEOIIXO[HA 3a IIOCTH3abe I1/ba CIopa-
3yMa, OHOCHO [ja He VICK/bY4Yjy KOHKYPEHIjy Ha pelleBaHTHOM TPXKMIUTY
VI HeroBoM 6uTHOM fieny. !> OBa yeTnpu ycmoBa Mopajy KyMyTaTHBHO i
Oyny ncnymena fa 6u o usyseha on 3abpane morno ga fohe. Mebynm, mo-
TpeOHO je HAITIACUTH Ja Ce Ha OBaj HAYMH yYeCHMUI[MMA Ha TPXXMIITY CTBapa
onpehena HecurypHocT Oymyhn ja y MOMEHTY CKIamama TaKBMUX CIOpasyMa
y4ecHUIIMMA HMje jaCHO Ja JIM, CTIeACTBEHO 3aKOHCKOj Aedumuumju, nobpe

13 B. Berosuh, B. ITasuh (2012), 61-64.
14 33K, i 10 cT. 3.
15 33K, . 11.
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CTpaHe BIXOBOI CIIOpa3yMa Hafiunase jomre. To pasInKoBame je jako 6MTHO
jep on mera 3aBucu fa mu he ciopasym ex lege 6uty 3abparmeH U HUIITAB,
Y3 OIAaCHOCT Off M3puIlakba HoBUaHe KasHe. OBaj mpobeM je 3aKOHOpaBall
YBUJIEO ¥ 3aTO yBeo KaTeropujy usyseha koje Moxe 6uTy KOJeKTUBHO (6710K)
VIIY TIOjefMTHAYHO.

3. KonekTuBHO M nojegHavHo nsysehe

KonektnsHo, ogHOoCcHO nsysehe ox 3abpane mo kareropujama, Ipen-
CTaB/ba CUTYyalujy Kaja opnamheno Teno (Braga Peny6muke Cp6uje) mpeH-
TduUKyje KaTeropuje peCTpMKTMBHUX CIOpa3yMa KOjU MCIYHaBajy yClIoBe
IIOCTaB/beHe Y ,,3aKOHCKY jemHaunHy . Kon TakBMX KaTeropuja pecTpUKTUB-
HUX CIIOpasyMa IO3UTUBHM e(eKTy, Mo IpaBWIy, HafMaIlyjy HeTaTUB-
He. Bmaga cBojom ypembom ozpebyje koje cy To Kareropmje cropasyma,
HaBogehy UX y /mucTy, a y3 TO HABOAM U €BEHTYa/lHe JOJaTHe yC/IOBe KOju
MOpajy fa 6ymy UCIymeHN fja 61 To M3y3MMama JIONII0, Kao U MaKCMMaslaH
POK Ha KOjU Ce TaKBU criopasymu usysumajy.!’ Mebytum, naxo ce ompebhenu
CIIOpa3yM HaJasy Ha JIMCTYU M3Y3eTUX TO He MOpa jja 3HauM fia he KOHaYHO U
6uty nsyser oy 3abpane. bes 063upa mro 61 Taj copasym y Hadeny Tpeba-
710 U3y3eTH, OH he ocTaTy HMIITAB aKO Ha PeIeBAHTHOM TPXKMIITY MOCTOjU
BUIIIe TAKBUX XOPM3OHTA/HUX CIIOpasdyMa Koju 360T KyMy/TaTUBHOT eeKTa
He JICIIy’baBajy ycnose 3a usysehe o 3abpane u3s wiana 11 3akoHa (,3aKOH-
cKa jemaunua“).!® Opo obmamheme Komucuju 3a 3aImuTy KOHKypeHIuje
je mopapeHo 6yayhu ma ra mocenyje u EBpornicka xomucuja. ITopen Tora mro
OBaj MHCTUTYT YHOCU ofjpeheHy [j03y IpaBHe HECUTYPHOCTH, Hera Tpebda
3alp>KaTy jep je IOTroflaH 3a M3y3MMame TUIIMYHMX CIIopasyMa KOJ KOjuX
je M3BecHO fa Mo3nUTVBHM edeKTy IpeBasuia3e HeTaTMBHE, IITO je IOCe-
IMIla caMe BPCTe CIOpasyMa, a He OKOJIHOCTYM Ha TPXUIITY IIOf] KOjuMa je
3aKIbyqu.19 Tpe6a Hanomenytu na Braga PC jour Huje goHena ypenoy Koja
6u ce TMIa/Ma KOMEKTUBHOT n3yseha cropasyma y oMeHy OCUIypama, NaKo
je 3a To mpeysena ob6asesy.

ITojenuuayno msysehe op 3abpane je meduuucano wianom 12 33K
Koju mpepBuba MoryhHOCT Ja Ha 3aXTeB y4eCHMKA Y PeCTPUKTMBHOM CIO-
pasymy, Kommcuja 3a 3amTuTy KOHKYpeHI[Mje MOXKe IOjelMHU CIIOpasyM
usysetu of 3abpane. [la 61 ce TO M JOTOAWIO IOZHOCK/IAL, 3aXTeBa MOpa
Ia JoKaxKe fla cy uciymeHM ycmosy u3 wiaHa 11 33K. 3akoHopasarn ,He-
cripeTHO feduuuie na msysehe He MoXKe OMTHM [JaTO Ha IEPUOJ, SYXKU OF

16  Berosuh, B. ITasuh (2012), 65.
17 33K, um 13.

18  Berosuh, B. ITasuh (2012), 66.
19 Ibid, 68.
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0CaM TOfIMHA, [1a 0CTaje HejacHO fla JIM Ce Taj MePUOJ, OTHOCK Ha MaKCUMajIaH
POK 32 u3ysumarbe NOTEHINjaTHO PECTPUKTUBHOT CIIOPa3yMa MM je TO POK
KOjJ ce OJHOCK Ha CaMO II0jeJUHaYHO usysehe.”’ Opa MoryhHoCT mocToju u
Y €BPOIICKOM ITPaBy, C TUM LITO je MOAV(UKOBaHa, jep je CTU3a0 BeMKM 6poj
3axTeBa EBpormckoj kommcuju 3a mojefuHayHO n3ysehe mTo je ycrmopasanao
mweH paj. Capa ce op Komucuje Moxe 3aTpaxutu HehOpMaTHO MUIBEHE
fla U IUIAHMPaHW/CKIOIUbeHM cropasyM mnospebyje mpaBwra o samrutu
KOHKYpeHIIje MU He.

IIT Caocurypame

1. Pusuxk

Y Hay4HUM KpYrOBMMa IIOCTOje PasIM4MTa 3HaYerba II0jMa PU3MKa.
/I3 eKOHOMCKOT yI7Ia T/IelaHO PU3MK IpeCTaB/ba BapyjabuInTeT CX0aa He-
KOT HemsBecHOT porabaja. Pusuk ce Hajuenrhe mepuHuie kao crame Hems-
BECHOCTH, TO je 6y11yh1/121 HeusBecTaH forahaj umjuM ocTBapemeM IOCTOjU
moryhrocT HacTymama mrete, anmu u kopuctu.”? C 0631poM Ha TO 71a ce O
pu3MKa He MO)Ke To6ehn, YJOBEYaHCTBO ce OKPEHYIIO MPOHATKERY ,,CYXKI-
BOTa", KOET3UCTeHIIMje, Ca TOM HeI/ISBeCHOHIhy.23

Pusux MoxxeMo carefati U3 pasaMuUTUX aclleKaTa. 32 OCUTYPaHUKaA,
Yy OCHOBY, IOCTOjU HOTpeba Jja ce 3aLUTUTU Off OCTBapera PU3NKa, OH >KeJn
Ia CTBOPU 103y CUTYPHOCTH KA0 IIPOTUBTEXY HEIPEeABU//BUBOCTY KOjy XKU-
BOT JloHOCH. Kafa je y muTamy ocurypasad TOBOPMMO O CaMoj [eTaTHOCTU
ocurypama. Ocurypapad ce IOHaIlla KaO0 CBaKV JAPYTU IPUBPESHU CYOjeKT
KOjU HAcTOju Ja ocTBapy wWrto Behy mo6UT mpyu o6aB/bamy CBOje [e/lTaTHO-
cTH. 3a OCTBapeme CBOT LM/ba MOTPEOHO je fa MCIPaBHO NPOIEHN PU3MNK,
a Takohe 1 Jja ycIeIHo ympaB/ba blMe. YIpaB/balbe PUSUKOM IIPEeACTaB/ba
EroBy 00pajy, Koja ce cacTOj/ 3 TPY OCHOBHE KOMIIOHEHTe:

1) upentuduKanmja 1 oleHa pUSNKa;
2) n360p M IpUMeHa MeTO/a YIpaB/baba PU3UKOM;
3) Haf30p HaJ pe3yaTaTMa MPUMEHEHOT meTtopa.?*

20 33K, um. 13.

21  Yxonumko ce pajy O T3B. IyTaTMBHMM PU3MIMMa Moryhe je ofcTymame of IpaBuia ja
pusuK npencraspa Oynyhn gorabaj.

22 Tlpeppar llynejuh, IIpaso ocuiyparwa, beorpax, 2005, 83.

23 Josau CnaBHuh, ,,YTOBOp OCUTypaTe/ba O 3ajeJHIMYKOM CHOIICHY U PACIIOfje/l pU3NKa
IIyTeM CyOCUTypama U HberoBo crposobeme’, IIpasHu s#usoii, 6p. 11-12/1993, 213.

24 Harold Skipper, Jean Kwon, Risk management and insurance, Blackwell publishing, 2007,
632.
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HajsHavajHnju of oBMX elleMeHTa CBAaKaKo IpelCcTaB/ba M300p ofro-
Bapajyhux Mmeroma ympaspama Oynyhu ma oH Mopa OuMTM 3acCHOBaH Ha
oprosapajyhoj no6poj mpomenu. 3amruTa ocurypaBada of pusuka, mpe cBe-
ra, 3aBUCHU Off IpaBMU/IHE TIPOIieHe U leobe pM3MKa Koja je yCIOB/beHa OfIHO-
com usmeby OoHuTera ocurypaBaua um BennuMHe pusmka. Hamme, ykonmko
O BemMYMHA pU3MKa 6MIa TONMMKA fIa MOXKe fIa YTPo3u OOHUTET OCUTypaBa-
va, ocurypasad he npubehn nosehamwy cBor 60oHuTeTa. Jegan of HaunHa Aa
TO ypaju je caocmrypame.25

CraTucTMYKMM M3padyHaBambeM MOXKE Ce IPeBUIETU NPaBUTHOCT
II0jaB/bUBamba pU3MKA KaKO y BpeMeHy, Tako 1 y mpocrtopy. Hanme, na 6u
OCHUTypaBa4 MOTao YCIIEIIHO Jia IIOC/IYje HEONXOMHO j€ [a II0CTOjy IPOCTOPHO
U BPEMEHCKO M3paBHaBalbe PU3UKA, OTHOCHO CTBapabe JOBO/bHO CPEeCTaBa
kojuMa he ce mokputyu ob6aBese TOr ocurypada y CIy4ajy OCTBapema pusn-
xa.”® Yenosu Koju oMoryhaBajy jakie IOKpMBame PMU3NKa, IPENCTaB/bajy
YMIbEHUIIE KOje Cy YCMePeHe Ha CTBapalbe IIMPOKe 3ajeHNUIE PU3MKA Ca LITO
Bullle objekaTa KOjU Cy M3/IOKEHU MCTUM WIM CIMYHMM PU3MIMMA, a IO-
pen Tora Tpeba mocMarpary 1 nepuop nokpuha pusuka (mepuop Ha Koju je
3aK/bYYeH YTOBOP O OCUTypamy). BpemeHcko uspaBHaBame pusuka he 6utn
JIaKIle LITO je >V mepyop, mokpuha.

Beh je 6uo peun o HempenBUA/BUBOCTY pU3KKa, MehyTnm, Tpeba no-
maTy fa ce y 3ammux 30 ropmHa Oesmexxu HU3 MITeTHMX porabaja y kojuMma je
mTeTa 6¥/Ia N3y3eTHO Benuka. 3em/poTpec y Can OpaHICKy M OpKaH XyTo
1989. rogyiHe IpOy3pOKOBaIM Cy IITETY Of IIECT MUNMUjapAy 0/1apa. YKOIN-
KO IOCMaTpaMo ILITeTY Koja je MPOy3pOKOBaHa IOjeAMHaYHuM jorahajmma
nszBojuhemo tepopuctmuky Hamap 11. centem6pa 2001. kaga je pyuiemeM
CBeTcKor TProBMHCKOT IIeHTpa HacTaja MTeTa off Ipeko 20 Muaujapau o-
napa. Viameby 1970. n 1990. roguHe, mpocevHa TOAMIIKA LITETA IPOY3PO-
KOBaHa KaTacTpodaMa M3HOCWIIA je OKO TPM MIIMjapfie Jo/lapa TOfUIIEe,
TOK je y mepuogy og, 1990. no 2004. romuHe, npeliaa U3HOC of 16 Munujapau
Tomapa Io jefHOj FO,T.[I/IHI/I.28

EBupeHnTHO je fma ce pusuLM YMHOXaBajy, a [ja ce IITeTe KOje HaCTajy
nosehaBajy. Tume ce oTBapa IMTame KaKO HEYTPalUCAaTH Te HeraTMBHE
IojaBe. JeflaH Of Ha4uMHAa IIPENCTaB/ba CAOCUTYPambe KOjUM Ce BPLIM TPaHC-
¢dep pusuka Ha Buie ocurypaajyhux apymrasa.

25 Bmagumup Yonosuh, ,KoHTpona pusuka u ocurypamwe®, loguwrax gaxynitieiia ipas-
Hux Hayka, 6p. 2/2012, 128.

26 B. Yonosuh,130.
27  He6ojua XXapkosuh, Exonomuka ocuiyparwa, beorpaz, 2008, 46.
28 H. Skipper, J. Kwon, 683.
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2. Ilojam caocurypama

ITocroje pusnLy Koje NOjeAMHAYHM OCUTYpaBad He OM MOrao fja Ipu-
M1 y nokpuhe ¢ 0631pom 1a He 61 MOTao Jja MOKpuje MITeTHe IOCIeyIle Ha-
CTaHKa OCUTYPAHOT C/Iy4aja, a [ja He YTPO3Y CBOjy IMKBUIHOCT U Ofp>KaBaibe
HOTpeOHNX Jpesepsu ocurypama. AKo >Xefe fa TIpMXBaTe KaracTpodar-
He pusmke,’’ a 6u 6UMM y CTamby Jja USBPIIe CBOje 06aBese, OCHTypaBauM
Hajuenrthe crpoBofe peocurypame MINM CAOCUTYpambe, CTBapajy pesepse 3a
KatacTpodanHe TyOuUTKe, HAcTOje fa IIOCTUTHY pasyDeHOCT ocurypaHmx
objekara, OrpaHI4YaBajy CBOTe OCUTypama U cimuHo. Caocurypame ce, ha-
KJIe, TI0jaB/byje y 06/1acT! OCUTypara IMOBUHE.

3aK/byueleM yroBopa O OCHUTYpamy, yroBapad OcUIypama ce oba-
Besyje Aa Iwaha ocurypaBady IpeMujy OCUIypama, a YKOIMKO Ce JOTORU
OCUTypaHM CIIy4aj, OCUTYpaHMK he off ocurypaBaua NpUMUTV HaKHany U3
OCUTYpamba, OJHOCHO YTOBOpeHu M3HOC.”! CyIpOTHO, KOJl CAOCUTYpatba yTo-
Bapay OCHUTypama 3aKjbydyje yTOBOP O OCUIypalby Ca BUIIE OCUTypaBada.
Hacraje yroBopHU OFHOC y KOjeM IIOCTOjY MHOXKMHA Cy0jekaTa Ha CTpaHU
ocurypasada. Bullle ocurypasaya, y oIjieffy UCTOT PU3MKa 1 3a CTO BpeMe,
npeysuma obasesy fia he ocurypaHuky MCIIaTUTV HaKHAJy U3 OCUTypamba,
aKo Ce JIOTOAM OCUTYpaHu CIy4aj.>> ,Kaj je yroBop o ocurypamy 3ak/bydeH
ca BUILIE OCUTYpaBada KOjy Cy Ce CIOPasyMelN O 3ajeJHUYKOM CHOLIEbY U
pacriofieny pu3MKa, CBAKM OCUTYpaBad Ha3HA4eH Y IIO/MCYU OCUTYpama Of-
roBapa OCUTYDAaHWMKY 3a IHOTIyHy HakHamy.>> V3 sakoHcke medunmImje
caocurypama Kojy Hanasumo y 300 3ax/bydyjeMo Ja je 0OArOBOPHOCT OCH-
TypaBada CONMyulapHa. 3aKOH O OCUTypamby Yy 4I. 2 cT. 3 HaBopu fia ,,Ilocro-
Bl CAaOCUTypama Cy 3aK/by4MBal€ U M3BPIIABAe YyTOBOPA O OCUTYpamby
ca BMUILIe JpYyIITaBa 33 OCUTYpambe KOja Cy ce CIIopasyMeNa O 33jeHMYKOM
cHomewy 1 pacriopienu pusuka“>* [Takse, MMaMo Buie ocurypasada Koju,
29 3. Tomuh, H. ITerposuh-Tomuh, 16.

30 Papu ce 0 MojefMHAYHO] OMACHOCTH Koja mpeTy Behoj Macu /byay Wiy MMOBMHE, YuMe
yrpoxkaBa M GMHAHCUjCKy CHary ocurypaBada. Koj TakBe OIACHOCTM He IIOCTOjU
PeOBHO M3paBHaIbe PU3MKA [elOBabeM 3aKOHA BeMUKMX 6pojeBa, Beh, HACYIPOT ToMe,
IITO MX je Buire, pacte u MoryhHoct mosehama o6aBese ocurypasaua. Ty Hajuemthe
Cnajiajy IpMpOfiHe HEHoTofe, HIIp. TIOIIaBe, 3eM/bOTPECH, ONyje, TaBIHE, KIMU3arbe TIa,
OZIPOH 3eM/BUIITA U CJI. KaO U Behu Mmoykapy M eKCIVIo3uje Y BeIMKUM MHJYCTPUjCKUM
00jeKTVMa, pylLIemhe IIyTHUYKOT aBMOHA Ca MYTHUIMMA, paTHM, aTOMCKM PUSULIMN UTH
(http://uos.rs/recnik-osiguranja/).

31 Mupxo Bacumesuh, Tpiosurcko tipaso, 14. uspame, beorpap, 2014, 171.

32 VIBuia Jankosel, ,Caocurypame Kao paBHM OfHOC", Ananu IIpasnu gaxynitieii y Beo-
ipagy, 6p 1-4/1983, 358

33 3axoH o obmuranmonnm opHocuma — 300, Caymbenu nuciii COPJ, 6p. 29/78, 39/85,
45/89 - ognyxa YCJ u 57/89, Cnysbenu nucii CPJ, 6p. 31/93 u Cnyscb6enu nuciti CLT, 6p.
1/2003 - YcitiasHa tiogemwa, 4. 935.

34 30C, un 2 cr. 3.

206



10-12/2017. Bopbhe Buhwuh (cTp. 198-216)

3aje[IHNYKM, 3aK/by4dyjy YTOBOD O OCUTyparby I CPa3MEPHO CHOCE PU3MK, OfI-
HOCHO CpasMepHo ucmahyjy yrosopeny cymy ako mobe fjo mreTe, OffHOCHO
OCUTYPaHOT C/Iy4aja.

Y Teopuju Cy IpUCyTHA [iBa CTAHOBMIITA O IPUPOAYU 0baBe3e Caocu-
rypaBada IIpeMa oCUTypaHuKYy. IIpBo, cMaTpa ce fja mocToju Nofe/beHN Jyro-
BUHCKM OJIHOC, TO 3HauM Jla OCUTYpaHMK MOXKE Jla 3aXTeBa OJf OCUTYPaHMKa
camo feo nokpuha koju o cHocn. Ca ipyre cTpaHe, IOCTOjU CTAHOBUILTE A
Cy CaoCUTypaBauyl CONMMAAPHU JYXKHUIY, Te OCUTYPaHMK MOXKe fIa ce 06paTu
6110 KOMe Off BUX paay mokpuha Iie/or M3HOCa IITeTe Koja je HacTama OCK-
TypPaHMM CIy4ajeM. YKO/IMKO jelaH Of CAaOCUTypaBaya VCIUIATH LIeTOKYIIHY
cyMy ocurypanuky, gohu he fo pacrnogene mehy muma mpema cropasymy
KOjy HOCTOju u3Mebhy mux.

Y HalleM IpaBy ce caoCUrypame He AedMHMUINE Ha MCTUM HA4MH Y
ClIy4ajy TPaHCIOPTHOT OCHUTypama M y OCTaJuM ClIydajeBuMa. JacHO je
Ia je craB m3paxeH y wi. 935 300 y cxmany ca gpyrMM CTaHOBMIITEM O
CONMMIAPHOj OIFOBOPHOCTM IITO CBAKaKO IPECTaB/ba 3a OCUTYpPaHUKa 60/bY
onuyujy. Mehytum, kaga je y nuTamy TPaHCIIOPTHO OCUTYparbe pelllerbe cafi-
p>XaHO y WwiIaHy 675 3akoHa O MOMOPCKO] ¥ YHYTPalIHbOj noBua6u> jacHo
ynyhyje Ha cucteM nofe/beHe OATOBOPHOCTY CAOCUTYypaBava.

Caocurypame, fakie, IpelcTaB/ba HENOCPENHY, XOPU3OHTANHY [U-
criep3njy pusuka maMely caocurypaBada Koju MHAMBMAYAIHO IIPEYy3UMajy
caMo cBOj fieo obaBese. CBakM Off caocUrypaBada IpeysnMa cBoj feo (KBo-
TY) OCUTypaHe CyMe VI OCUTypaHe BPeIOCTH. YTOBOP O CAOCUTypamy CTBa-
pa ,IaH4aHy o0aBe3y" HEKOMMIMHE CAOoCUIypaBaya IIpeMa jefTHOM JMCTOM
ocurypanuky. Caocurypasbe, 3alipaBo, O3Ha4aBa pacIofiely jeHOT PU3MKa
Ha HEKOJIMKO JIe/I0Ba KOje CBaKM OCUTypaBad IIpey3uMa y JUpeKTHO nokpuhe
U3 3ajeJHNYKOT YroBOpa MM 3ajefHMYKe Mojuce ocurypama. Hajuenthe je
npucyral Bogehm ocurypasad, a To je OHaj caocurypaBad Koju je IIOKpeTad
obaBe3e 13 OCUTYpalba, IyTeM YTOBOPA O OCUTYpamby.

Bopehu ocnrypaBay mperosapa 1 3ak/bydyje yroBop y MMe CBUX OCTa-
JIMX Kao HUXOB IMYHOMONHMK (0OMYHO Ha 3ajefHMYKOj IOJNUCH), a MOpeX
TOTa MY OCTa/IM CAOCUTYpPaBayM IIOBEpeBajy U3BpIlebe 0OpadyHa ¥ HaIlIaTe
IpeMije OCUTypamba Kojy HoToM pacnopebyje Ha ocTane caocurypasade. Ilo-
pey Tora oH IpyMa usjaBe o mrery, ucriahyje Mame mrere uth. [la Huje
TaKo, y Ipakcu 6u Hactase motemikohe, jep 6u yroBapad ocurypama Mo-

35 II. Mynejuh, 75.

36 3axoH 0 MOMOPCKO]j ¥ YHYTpallbyj IIOBUAOH, WI. 765. ,,AKO CY Y yTOBOPY O OCUTYpamy
KOjM je 3aK/bydeH ca BMIIEe OCUTypaBaya O3HAYEHM HVXOBM IOCEOHM YHenu, CBaKM
oCHTypaBad je Iy>XaH la HAKHaJy LITeTy CaMO CPasMePHO CBOM yHemy .

37 Jparan Mpxumh, 3npasko ITerposuh, Katapuua ViBanuesuh, ITpaso ocuiypara, Beo-
rpap, 2006, 157.
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pao [ja CKJIaIa yroBope O OCUIYpamy Ca CBaKMM Ofi OpPOjHUX OCKUTypaBada,
Jla CBaKOMe Off BVIX JCITyIbaBa YTOBOpeHe o0aBe3e, 3aXTeBa JieO OCUTypaHe
CBOTe YKOIMKO fiohe mo ocurypaHor ciaydaja u ci. Mebyrum, 6e3 moce6Hor
osnamhema Bogehn caocurypaBay He MOXKe [la y MMe OCTa/IMX Jiaje M3jaBe
0 OffyCTaHKY, PacKuAy WM IopaBHamy. Takobe, ako ocUrypaHUK IOAMUTHE
TyX0y mpotus Bopeher ocurypaBaua oHa Hehe MMaTy fejcTBa ImpeMa ocTa-
JIMM aKO O TOMe HeMa M3PUYNTe K/Iay3yIle.

Tpeba HarmacuT fa Cy OCUTYPAaHUKY IIO3HATM CBU OCUTYpaBadu U
muxoBu fenosu. Kop yrosopa o caocurypamwy IOCTOjU CaMOCTajHa U He-
3aBUCHa 06aBe3a CBAKOT CAOCHUTypaBada Koja je VICK/bY4MBO IEroBa 1 He
IpeHocHu ce Ha ocTase. CBaKy Off BUX ce Hajla3) y HEIIOCPEJHOM OFHOCY ca
ocurypanukoM. [IpaBHu opHOCK u3Meby mojenyHux caocurypabada HeMajy
yTHUIIaj Ha TIPaBO OCUTyPaHMKa.

Temko je 3ammcmTy fa 61 IOje[IHM CEKTOpM IPUBpeNie 3a Koje ce
Be3yjy BEIUKMU PUSUIM MOIMIYM YCIEIIHO Aa (QYHKIVOHMINY 6e3 OCUTypama
(aBuo cao6pahaj, nsBobeme rpaheBuHCKMX pajjoBa, HyK/IeapHe eleKTpaHe...).
[ToTpeba 3a caocurypameM OCTOjU U KOJ y3VMamwa y MoKpuhe pusuka Koju
ce Be3yjy 3a BpeMeHCKe HeIlOTOfie M/IM OIACHOCT Off TepOPUCTUUYKMX Hamafa
Kajja, Kao IITO CMO BUIEIM, HacTala IITeTa NMPeBasuIasy BUIIE MUINMjapau
momapa. Y OBaKBMM C/Iy4ajeBMMa JO/Ia3uMO JO 3aK/bydKa Jla je OfCTyIambe
Off IpaBIJIa O 3aIITUTV KOHKYpPEHIYje He caMOo II0XKe/bHO, Bell 1 HeOIIXOIHO.
HeratuBHU edeKTu eBeHTyaTHOT HapyllaBamba KOHKYPEHIIVje He MOTy Jia ce
Hopefie ca IITETOM Koja 61 HacTala Ja O CAOCUTypamba YoIIlITe 1 He fobe.

3. PasnmukoBame 0f CTMYHUX NIOjMOBA

TToTpe6HO je pasmMKOBATH CAOCUTYpalbe Off PEOCHTYParha,>> a OCHOB-

HY pas/uKy IpeACTaB/ba YMbEHNIIA Ia Ce PEOCUTYParbeM BPIIN BePTUKaIHA
pacnopena pusuka (13mehy ocurypasada 1 peocurypapada), a CAOCUTYpareM
xopusoHTanHa (n3Mehy nojenmHux ocurypasaua). Kop caocurypama ocury-
PaHMKY Cy IIO3HATM CBU CAOCHTYpPaBa4M Kao VM EbVIXOBY YHe/N, HOK je KOX
peocurypama 06pHyTO. OCKUIypaHMK OOMYHO M He 3Ha 3a PeoCurypaBada.
Tlakite, KO caocUrypama IOCTOj) CaIJIACHOCT OCUTYPaHMKa O Jeobu pusuka
Ha BJIIIE CAOCUTypaBaya, a KOJ peocurypama ofHoc usMely ocurypanmka n
OCKTypaBaya je He3aBUCaH Off OfHOCA OCUTypaBada U peocurypasada. Oba
OBa Hayl{HA M3paBHaBamwa PU3MKa Cy IPUCYTHA U KOJ| HAC, A/IU PEOCUTYPatbe

38 II. Mynejuh, 75.

39 30C, un. 2 cT. 4 Kaxe fa: ,IOCTOBU PEOCUIYpaba Cy 3aK/bydMBarbe M M3BPIIaBaIbe
yroBOpa O pEOCHIypamy OCHTYPAHOT BHIIKA PU3KMKA M3HAJ, CAMOIPHMAP)KAja jeHOT
[PYLITBa 33 OCUTyparbe KO, APYTOr APYIITBA 33 OCUTYpame Koje je JoOMIo fo3BomIy 3a
obaB/barbe M0CTI0Ba PEOCUTYpara .
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je mamexo pasBujeHuje. VI3BecHO je ma caocurypame IpousBoay OpojHe Io-
3uTHBHE edeKTe, Te Ce YNMHU Jla BbeMy TeK IIPefiCTOj! Pa3Boj KOJ nac.

HeonxonHo je cKpeHyTM maximy 1 Ha crnefiehe pasmmkoBame:
caocurypame cCrajja y BUIIECTPYKO OCUTypame y IIMPEM CMIUCTY, Koje
Ipe/ICTaB/ba OIHOC KOj! HACTaje KaJja BUIIE OCUTYPaBava IOKPUBA UCTU PU-
3MK, VICTU IIpEIMET, ICTV MHTEPEC y UCTO BpeMe, TAKO Jja je OCUTYPaHUK Y
HEeIIOCPeJHOM YTOBOPHOM OfTHOCY Ca CBAaKUM IIOjeIHAYHUM OCUTypaBaueM.
Bumectpyko ocurypame y y>XeM CMMUCTy O3Ha9aBa CUTYalMjy KoOja IMOCTOjU
Kajja KOJi BUIIECTPYKOT OCHTypama 30Mp OCUTYpaHMX CyMa He IIpeasu
BPETHOCT OCUTYPAHOT MHTepeca. AKO Taj 36Mp, MIAK, IMpeTasy BPENHOCT
OCUTypaHOT MHTepeca (36Mp CBOTa OCHIyparmba Ipenasy BPEJHOCT OCUTY-
paHe CTBapy) FOBOPMMO O IBOCTPYKOM ocurypamy. [la 61 ocurypama 6mma
IyHOBa)KHA MOTPEOHO je [ja yroBapay OCUTypama Hije IOCTYao HecaBeCHO
IIPUIMKOM 3aK/bydlBaiba TUX YyTOBOpa.

Caocurypame ce off JBOCTPYKOT OCUTyparba pasiyuKyje 10 TOMe LITO
KOJ] CA0CUTypama IOCTOj1 jeflaH YTOBOP O OCUTypamy usMeby Buie caocu-
rypaBaya ¥ yroBapaya OCUTypamba, JOK KOJ, IBOCTPYKOT ITOCTOj1 BUIIIE CAMO-
CTaJHMX yroBopa uamely Buiie ocurypaBada 1 OCUTypaHuKa (IIpu ToMe je
Moryhe fia IIojeIuHM OCUTYpaBayM y TPEHYTKY 3aK/byuerha YTOBOPa He 3Hajy
3a ocrasne yrosope). [lak/e, CBM caocurypaBauy 3aK/bydyjy jelaH yroBOp
ca yroBapadeM OCUTYpaiba, KOM€ YBEK IPETXOIM CIOPa3yM CaOCUIypaBada
0 3ajegHMYkoM ydemhy y cHouewy ompeheHOr pumsmka mam CBUX pu3MKa
onpehene Bpcre. Ilopen moMeHyTe pasnmke, CAOCUTYparbe ce Off BUIIECTpY-
KOT OCUTYpama pasiyKyje ¥ Mo TOMe IITO 30Mp OCUTYpaHMX Cyma Takobe
npenasy BpeHOCT MHTEPeca.

4. HaunHn Ha Koje MoKe Jia Oy/ie OpraHn30BaH OHOC
nsmeby caocurypasaua

[TpucyTHa cy Tpu HauMHa Ha KOje MOYKe OUTM CIIPOBEIEHO OCUTYpatbe:

1) cnopagmuno (ad-hoc) ob6aB/bame OCUTypamba;

2) caocurypame npexo Bopeher ocurypasaua;

3) caocurypame y o6/MuKy myia.

Ad-hoc o6aBpame ocurypama IpeAcTaB/ba CUTYalNjy Kajja CBAKK
caoCurypaBad HElOCPeJHO KOMYHMIVPA ca yroBapayeM OCUTypama, OfHO-
cHO ocurypanukom. CBaKOM Off CAOCUTypaBada, y OBOM CIy4ajy, yroBapad

ocurypama he nmoce6Ho ja miaha npemujy, a yKoImKo ce ZOTOAY OCUTYpPaHU
CITy4aj, CBaK! CAOCUTYypaBad UCITahyje OCUTypaHMKY caMo CBOj le0 HaKHaje

40 II Hlynejuh, 75.
41 300, ui1. 934 cT. 2
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u3 ocurypama. Ilopey Tora, IpMIMKOM 3aK/bydema YyTOBOPa O OCUTYpamy
yroBapad OCHUTypama Mopa Jia Jaje ob6aBellTee O OKOTHOCTMA Koje Cy Off
3HaYaja 3a OL[eHy PM3MKa, a Takole Mopa cBakora off BMX ia 06aBeCcTu yKO-
JIMKO HACTyNM IPOMEeHa TUX OKOJTHOCTM 3a BpeMe Tpajama OCUTypama UIn
aKo ce JIOTOIMO OCUTYpPaHM CIy4aj. JacHO je fa je OBaKaB HAauMH OOaB/barba
OCHUTypama BeoMa KOMIUIMKOBAH U JIa CTBapa 3HaTHe TPoIIKoBe. V3 Tor pas-
nora, oH he ce peTko KOpUCTUTH, M3y3eB Kajja BMIIE OCUIypaBada CIIOpa-
3yMHO mpeysuMa ofipeheHn pusmk y caocurypame, amm 6e3 usriena ga he
BIXOBA Capajiiba OUTY HACTaB/beHa ¥ y IPYTUM CIMYHIM TIOCTOBUMa. *2

Jla 61 ce ympocTuno o6aB/bame MOCIOBA CAOCUTYParba, CAOCUTYpaBa-
un oppebyjy jemHor on mux, Bogeher ocurypasada, fa CTyma y KOHTAaKT ca
yroBapadyeM OCUIypama, OHOCHO OCUTYpaHNKOM (0 4eMy je Beh 6mio peun).
Takobe, Bume ocurypasada Moxke fila ce morosopu ja he, ykommko jeman
Off BVX IPUXBATHU IIOHYAY 3a 3aK/bydele YroBOpa O ocurypamy oppebhene
BPCTe, Y TOM IIOCTy Y4eCTBOBATH M OCTa/IM Kao caocurypasaun. Bogehn ocn-
rypaBad IpUIIpeMa IIOJNCY OCUTYpama, a y CIydajy Aa ¥MMa MoceOHO [jaTo
oB/alheme MOXe ¥ Jja HOTINIIE NTONCY y MMe CBUX caocurypasava. Tpeba
HaITIaCUTH Jja BUCUHA yJiefla y PU3MKY KOjU je IIPEy3eT y CAoCUTypame Huje
6uTHa 3a IocefioBame cBOjcTBa Bofeher ocurypasaua. OngHoc usmeby caocn-
rypaBaya ce pery/miie Cliopa3yMOM CaoCUTypaBaya O 3ajef[HMYKOM ydeurhy
y ompebeHoj obmactu pusuka. Y 3em/pama y KojuMa je pasBMjeH CUCTeM
caocurypama I0CToje MHOra 06M4ajHa IpaBuIa O NMPaBUMa U JYXXKHOCTUMA
Bozieher ocurypapaua rmpemMa OCTaaMM CaOCUTypaBadyMa.

Ha kpajy, norpe6Ho je HaBecTu Ha 06aBjbarbe MOCIOBA CAOCUTYPamba
MoKke Ja Oyle OpraHM3OBaHO U IPEKO CTBapama Iyna (KOH30pIujyMma) 3a
caocurypasme. Ilyn ce medmHuIe Ka0 OpraHM3aLMOHN OOMNK yAPY>KMBarba
caocurypaBada pajyl TPajHOT 3ajeHMYKOr 00aB/barba IIOC/IOBA OCUTYparba
3a ofipebene Bpcte. IIpucyTHe cy Be BpCTe OBaKBMX ITy/lIOBa: ITy/IOBU 6e3
CBOjCTBa IIPABHOT JIMIIA ¥ ITyJIOBM Ca CBOjCTBOM IIpaBHOT jmija. bes o6-
3Mpa Ha TO Jla M ¥Ma WIM HeMa CBOjCTBO IIPABHOT JIMIIA, Iy HAcTaje
3aK/bydereM CIiopasyMa u3Mehy ApylITaBa 3a OcUrypame Koja Cy 3alHTepe-
COBaHa 3a 3ajeHNYKO 0OaB/bame MOCI0Ba CAOCUTYpama. T1M cropasymMom
cy ypebena cBa 3HauajHa nuTama 3a GyHKIMOHNCAE YA Ko IITO CY Jie-
JIATHOCT, YIpaB/bame, PUHAHCKpambe... YKOIMKO MY/l HeMa CBOjCTBO IIPABHOT
TMIIA OCUTYpaBayy IIOBEpaBajy jeflHOM Of] IbMX /la Y MMe U 3a padyH CBUX
OCTAMX 3aK/bydyje yroBOpe O ocurypamy onpebene Bpcre mmm je moryhe
la TakBO oBjalherme MMajy cBY WiaHOBYU Iyna. OcTamy WIaHOBM IIya, ca
ofpebeHnM ypnenmima, y4ecTByjy ayTOMAaTCK! y CBAaKOM 3aK/by4eHOM YTOBO-
PY. AKO IIOCTOjU ITyJI Ca CBOjCTBOM IIPAaBHOT /IMIIA OH MICTYIIa KaO 3aCTyIHUK

42 M. JankoBer, 362.
43 J. CnaBuuh, 223.
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CBOjUX WIAHOBA U 3aK/bydyje YTOBOpe O OCUTYpamy y MMe M 33 padyH CBUX
YWiIaHOBA. BaKHO je Har/acuTy fa Iyl He CHOCK HUKAKaB Y/IeO Y pU3MIMa
KOjJ Cy NIPUM/bEHM y OCUTYpalbe, Te OH U He pacllofiaXke CpefiCTBIMA pe3ep-
B CUTYPHOCTM.

IV IIpaBo 3amTnTe KOHKypeHIMje y CEeKTOpy ocurypamay EY

Pa3Boj samTuTe KOHKypeHLMje y €BPOIICKOM IIPaBy jeé MINA0 Y KO-
Pak ca MOKyIIajuMa CTBapaiba jeAMHCTBEHOTI TPXKMIITAa OocuUrypama. Mako
Cy ynaraH!U 3Ha4yajHM HAIlOpM Ja ce pasBMje jefVHCTBEHO TP)KMIITE 3a OBE
brHaHCHjcKe yCTyTe, TPXKMINTA OCUTypama y HajseheM feny ocTajy Hanmo-
HajIHa, OHOCHO, Y OKBUPY IIOjefMHAYHUX 3eMa/ba wianuna EY. ViMmiemen-
TUPaHe Cy pasIM4uuTe JUPEKTUBE KOje ce TUYY /IeTaTHOCTY OCUTYPalba, a CBE
ca I[/beM Kpenpama jefMHCTBEHOT CYCTeMa KOjy 61 ITOACTUIIA0 MHTeTPaLyjy
¢uHaHCHjCcKOT TpXUIITA. Jlakje, HACTOjU ce Ha IIPOMOBUCAIbY IIPEKOrpa-
HUYHMX aKTMBHOCTY ¥ WIMpewy KoHKyperuje.*” EBporicka komucuja je of
CBOT OCHMBama TBPAIM/IA [ja Ce Ie/TATHOCT OCUTYypatba Hajaasy IOf IPaBUIN-
Ma O 3aIITUTN KOHKYPEeHIMje LITO je y CYyIIPOTHOCTH ca MuIbereM Behune
ocurypaBada. EBpoIcku cyf npaBfe je TOKOM ocaMpeceTux rogyuaa XX Beka
noTBpAuo oBo cranosuiute Komucuje, mehyrum, Cyp je mopep Tora yBumeo
Y HEONIXOIHOCT capafiibe y 0Boj obmact. OBakas craB Cypa pe3yniTupao
je HameTamweM AyXKHocTu Kommcuju pma omobpasa mojemuuauna mayseha.
[Ipn mpumepm mojenyHayHmx msyseha cy Omnm BesaHm 3a ciydajeBe
Verband der Sachversicherer®” u Nuovo Cegam.*®

EBporicka komiucyja je pasmMatpana jja i 61 caoCUryparmeM JOIIIO JI0
nosehama ApPyLITBEHOT 6/1arocTama, OJHOCHO JIO paljMOHaIM3alyje TPOLI-
KOBa I yIITela 3a y4eCHUMKe Ha TpXuITy. YTBpheHo je ma opobpaBamem
capajilbe y BUJly CAOCUTyparba MOTYy Jla HaCTaHy KOPUCTH 3a Kpajibe IMOTpo-
nrave. Ilopen Tora, Kpos IynoBe YYECHUIM Ha TPXKUIITY MOTY Jla yHAIIpefe
3Halba O PU3MKY, KAO M TEXHMKe 3a IPABWIHY IIpolleHy pusuka. Hecmop-
HO je /la y TIOITIefly OBaKBMX BUJIOBA capajiibe MOpa Jja IocToju MoryhHocT
u3ysuMarba Off IpMMeHe MPaBIIa O 3aIITUTHA KOHKYpPeHIHje.

Cge niox Ypen6a (Block exemption regulation — BER)* koja ce Tuue
rpynHor usyseha y memaTHOCTHM OCUTyparba HUje Iodena ca mpuMeHoM 1992.

44 1. Jankosel, 367.

45 Andrea Lista, EU competition law and the financial services sector, Informa Law from
Routledge, 2013, 381.

46  S. Dordevié, 254.

47  Case C-45/68 Verband der Sacheversicherer [1987].

48 Nuovo CEGAM [1984] O] 1L99/29.

49  VYpenba 6p. 3932/92 (Commission Regulation (EEC) No 3932/92).
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CIIOpasyMM KOju Cy MOITIM fia ce MoaBeay mnox 4mad 101. TFEU-2>° Mopanu
cy ma 6yny npujas/beHn Kommcuju pagyu nobujama mojeguHadHor usyseha.
YBezeHa cy, fakie, KOJeKTBHa (rpynHa mm 610k) usyseha xoja ce, usmeby
OCTAJIOT, OfHOCE Ha CIIOpa3yMe O 3ajeHNYKOM yTBphuBamwy Tapuda npemuja
3aCHOBAHVX Ha 3ajeHUYKUM CTaTMCTUKaMa WIN 3ajeJHIYKOM yTBphuBamy
Opoja ocuMTypaHUX C/IydajeBa, [OHOLIEHE TUICKMX YCIOBA OCKUTypama,
perynucame OCUTYPaHMX C/TydajeBa, 3ajefHNYKO mokpuhe oppebennx pusn-
Ka uTH. BER-0B BONIpPUHOC Ce OI7lefia y TOMe IITO je Ha OCHOBY Hera Omia
Ho3BO/beHa ofpeheHa mpakca Koja O6u ce MHaYe cMaTpana 3a0pameHOM I
Ha Taj HAuMH je yMameH 6poj 3axTeBa 3a mojeauHauHa usyseha.”! EBpom-
CKa KOMICHja je LIeCT TOfMHa HaKOH yBohema Ypenbe o rpynHom usysehy
o6jaBiIa M3BEINTAj O NPAKTUYHOM YTHULAjy OBe ypefde Ha TPXKUIITE U O
HpolieHaMa eHe n3MeHe. [lojaBuiie cy ce CyMmbe y HOIIefly JO3BO/bEHOCTHU
cropasyMa o IpeMujaMa. YKOIMKO Cy ce IpeMuje 3Ha4ajHO pas3MKoBaje
y3€TO je a TO He JOBOAM JI0 HapyllaBaiba KOHKYpeHIyje.

Topuue 2003. Komucuja soHOCK HOBY ypen6y nop 6pojem 358/200
KOja ce THIIa/jla MCTUX TUIIOBA yroBOpa Kao u mperxofHa. IlocTaBbenu cy
BUIIN IIParoBY 3a TPXKUIIHE yfene Kof usyseha 3a mynose, a Takobe je po-
/IO IO M3MeHa Ha MOJ/by ycmoBa 3a usysehe koju cy cyxenn (,absence of a
series of clauses enshrined in a black list).>

HakoH pyroropumime nmbepanHuje IOMUTMKE y HOMEHY 3allTUTe
KOHKYpeHIVje y CeKTopy ocurypamwa Komucnuja je Ha oCHOBY pesynTara u3
IpaKce 3aK/by4MIa Ja je UIaK MOTPeOHO Ja 3ay3Me HEIITO PeCTPUKTUBHU U
craB. HajHoBuja, a yjenHo u HajpecTpeKTBHUja ypenba monera je 2010. ro-
mmHe o 6pojem 267/2010,>* kojoM ce of ommITer TpeTMaHa 3abpaHe pe-
CTPUKTMBHIUX CIIOpasyMa M3y3MMajy caMo JBe TpyIe cropasyma. To cy oHu
KOjU ce T4y IPUKYIUbalba M AUCTpUOyLMje IofaTaKa, cacTaB/bama Tabena
VI CTY[Mja, Kao 1 CIIOpasyMI O 33jeJHUYKOM CHOILIewy pusuka. CBU ocTamm
CIIOpa3yMI OCTajy U3BaH usyseha, Tako /ja ce Ha BJX IPYMEIY]y OIILITA IIpa-
BIJIA O 3aLITUTU KOHKypeHUuje (M3/I0XKeH! Cy MOjeAMHAYHUM TyMademuMa
wrana 101. TFEU).>

Ha saxTeB EBpornicke komucuje, Ernst & Young je uspaguo Crygujy o
nynoBuMa ca(pe)ocurypama u ad-hoc criopasymMmuma y CeKTOPy OCUTypamba
Ha Teputopuju EY ca mubem fla ce M3BpIIM feTa/bHa aHA/MM3a TPXKUIITA U
npernen oux mynosa mmpom EY. Crynujom je upentudukosano 46 mynosa

352

50 Yrosop o dyHkiMoHMcawy EY- JIncaboncku yrosop (the Treaty on the Functioning of
the European Union (TFEU)).

51 R.Whish, D. Bailey, 532.

52 Ypenba 6p. 358/2003 (Commission Regulation (EC) No 358/2003).
53 A. Lista, 381.

54  Vpenba 6p . 267/2010 (Commission Regulation (EU) No 267/2010).
55 3. Tomuh, H. ITerposuh-Tomuh, 26.
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y EY, a nmpenmer ocurypama 6mmm cy HykaeapHM PU3MIM, OJHOCHO Kara-
crpocanuu pusuny. KoHcTaToBaHO je ja HeMa CIopasyMa WIM ycarianie-
He npakce n3Mely ydyecHUKa Ha TPXKMIITY KOju ce OfHOCe Ha yckmahuBame
npemuje usmehy caocurypanaua. Takobe je yrBpheHo je na ce nomryjy npus-
LU TTOCTaB/beHNX Off cTpaHe BIPAR-a (MebhyHaponHor yapyKemwa mocpes-
HIKa Y OCUTYpamy), a Beh1Ha ncrnmTannka je uctakia aa je mpumena BIPAR
IpUHLUIA Of00peHa HAL[MOHATHUM MIPOINCHMA.

Ysumajyhu y 063up unmennny fa je saxxeha Ypenba pectpukrusHuja
y OIHOCY Ha IPeTXORHE IBe, ONHOCHO Ja je cMameH Opoj cropasyma Koju
ce TIOABOJie TIOf] KOMIEKTMBHO n3y3ehe, Kao U MpencnnTuBame yTuiaja Ypesu-
0e Ha IpaKcy, IOCTaB/ba Ce INTaIbe ONPABJAHOCTM OIICTAaHKA KaTeropuje
rpynHor usyseha y obmacty ocmrypama. YmHu ce ma 6u mpaBo pelnerme
Ouo y 3ajipxaBamy IpynHor mnsyseha, amm caMo ycMepeHOT Ha IIyJoBe 3a
3ajefHIYKa OCUTYpama Off BeMMKMX pusuka. OnpaBgaHoCT rpynHor usyseha
ce oraefia y ToMe mTo 61 TH pu3uuy octamm 6e3 nmokpuha y ciydajy na Hema
CaoCurypama, jep MojefMHauYHa APYILITBA OCUTYpama HIUCY Y MoryhHOCTM ma
VX CAaMOCTAJIHO IIOKPHjy.

V KoMicuja 3a 3alITUTy KOHKYpeHIMje

Komnucuja 3a samrury konkypenuuje (Kommcmja) mpencrabma ca-
MOCTa/IHy ¥ He3aBUCHY OpraHM3alujy Koja BpLIM jaBHa objamihema —
jaBHa areHmnuja (perymatopHo Teno). OHa je IIaBHM OpraH 3agy>keH 3a
cripoBobeme mpomica KojuMma ce WITUTY KOHKypeHIja. Kommcuja mokpehe
IOCTYIAK MCINUTHBamba MOBpefe KOHKypeHIyje (1o CIyX6eHoj My>KHOCTIN)
KaJla Ha OCHOBY JOCTaB/beHNX VMHUIMjaTUBA, MH(GOpPMaIja ¥ APYTUX pac-
MONOKMBUX IOJaTaKa MOXKe OCHOBAHO Ja IIPETIOCTaBM fia IOCTOjU IIO-
Bpe/la KOHKypeHIje.” 3alITUTa KOHKYPEHIIUje, OJHOCHO CYIpPOCTaB/batbe
PECTPUKTVMBHUM CHOpasyMmma ([0 Koje JO/Masu ¥ KO CaOCUTypama)
IpefICTaB/ba JleIMKaTaH ¥ BEOMa Ba)kaH [PyIITBEHN 3a/laTaK.

KoMmucuja mMoxe [oHeTH [Be BpCTe OIJIyKa, pellerbe M 3aK/byyak.
Komucuja joHOCHK pelierbe O MOBpefy KOHKYpeHIuje, 0 0f00pemny Wi 3a-
OpaHu KOHIIEHTpaluje, Kao M y CIy4ajy mojeauHayHor msyseha. Pememe
Komucuje je KOHauHO 1 IPOTUB Ibera ce TYXKOOM MO)Ke TIOKPEHYTH yIIPaBHU
criop mpeq YIpaBHUM CyfioM (IIpefcTaB/ba BUJL CY/ICKe 3aIUTHUTE y MaTepyju
IpoINca O 3alITUTY KOHKYPeHIyje). 3aK/bydaK IpecTaB/ba MPOLECHU aKT
Koju foHocu Komucnja. 3ak/bydak ce JOHOCK pajyl yIpaB/barba IOCTYIIKOM,
usBohema J0Kka3a, Kao 1 y Be3! ca IPYBPEMEHIM MepaMa.

56  Study of pools and ad-hoc co(re)insurance agreements on the subscription market, Ernst &
Young, 294.

57 33K, ux 35.
58 Bb. berosuh, B. ITaBuh (2012), 136.
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[TocmaTpaHO M3 TeOPUjCKOT yI/a, YIpaBHA CTBAp KoOja ce TuUYe 3a-
IITUTe KOHKYPEHIMje je CTIOXKeHa M Jebuba. YmpourheHo rosopehm, meH
IPBU JIeO CacToju ce Y yTBphUBamwy IPOTMBIIPABHOCTY jeHOT CIIOpasyMa
(yrBphuBame moBpene KOHKypeHIuje) M onpehuBame KOpekTMBHe Mepe
(Mepe oTK/Iamara TOBpe/ie KOHKYPeHIMje — Mepe MoHaImama™ ). JIpyru eo
yIIpaBHe CTBapy IpeACTaB/ba M3pHIambe Mepa 3allTUTe KOHKypeHLuje (Ipo-
LIeCHOT IIeHasa — ,,[IPUKPYBEHA“ HOBYAaHA KasHa), ajlii CaMo II0f] YC/IOBOM fia
je mouto fo mospenie KoHKypeHrmje.”

[Tpunukom oppelhrBama BUCHMHE HOBYAHOT M3HOCA Koju ce Iitaha Ha
OCHOBY Mepe 3allTUTe KOHKYpeHIje Y 003up ce y3uMajy Hamepa, TeXIHa,
HOCTIefyLle, Ko U Tpajame yTBpheHe moBpesie KoHKypeHuuje. Hamara HOB-
JaHOT M3HOCa ofpeheHe ynpaBHe Mepe Bpum ce y kopuct 6yiera PC. Yko-
JIMKO CTPaHKa He IUIaTU HOBYAHU M3HOC ofjpeheHe Mepe y 0CTaB/bEHOM POKY
U3 pelllewa, IPUHYAHY HamnaTy he cnposectn Ilopecka ynpasa no npasu-
NMMa OpUHYJHe HaIlIaTe Iope3a.

Penry6rmka Cp6wja je Ha OumaTepaTHOM CKPYHMHTY KOjU je Ofp>KaH II0-
BogoM Ilornasmpa 8 y HoBeMOpy 2014. rofguHe, mpeysena o6aBesy JOHOIIEHA
Ypenbe o rpynHom usysehy y cekropy ocurypama o cpenute 2016. roguse.
Tpeba oueknBaru a he Kommcnja y ckopuje BpeMe NIpefIoKUTI JOHOLICHEe
Ypenbe o rpynHoM usysehy y obmactu ocurypama.

VI 3akmyyak

HecnopHo je pma je ,uHAycTpuja ocurypama“ crenyudnuyta y ogHOCY
Ha JIpyTe IpUBPeIHe NeTaTHOCTH, 300T TOra IITO je YTOBOP O OCUTYpamby 3a-
CHOBaH Ha HemsBecHocTH. Kako 61 #pymrBa 3a ocurypame MOITIa a Ipef-
Buje Oynyhe TpolIkoBe, OHOCHO IIOTPaXKMBamba y BUJY OALITETHUX 3aXTeBa
U Jla y CKJIajly ca TUM Ofpefie IIPeMUjY, MOPajy /ia Cé OC/IOHE Ha CTaTUCTUYKE
npopadyHe 0 MOTYhHOCTM HacTymama OCUTYPaHOT CTydaja, Kao M fIa IITO
Ipely3Huje yTBpAe 00MM ¥ BeIMUYNHY IITeTe Koja MOXKe a HacTaHe. Takobe
je M3BeCHO Jla OCUTypame Ioceflyje orpoMaH IpuBpenHu moTeHuujan. Cee
oBo ymyhyje Ha 3aK/by4ak fa je capajma y CeKTOPy OCUTYypama IO)Ke/bHa

59 33Ky wrany 59 usmeby ocranor HaBoznu ,,PenemeM Kojum ce yTBphyje moBpena KOHKy-
pennyje, Kommcuja Moxe fia ofipeny Mepe Koje MMajy 3a IM/b OTKJIamame yTBpDheHe
HOBpefie KOHKYPEHIMje, OHOCHO CIIpedyaBare MOTYNHOCTI HacTaHKa MCTe WIM CIIMYHe
IOBpefie, [laBameM Hajora 3a IpefysuMame ofpeheHor moHamama mmm 3abpaHe
oznpebenor noHaama (Mepe MOHalIamba)“

60 3opan Tomuh, ,3amTnTa KOHKypeHIMje 1 (He)peTPOAKTUBHOCTY 3aKOHA', [IpasHu uH-
dopmatiiop, 6p. 10/2012, 22.

61 33K, umi. 57.
62 [locrynHo Ha appecn: http://euinfo.rs/publikacije/srbija-i-eu/.
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He caMo ca CTAaHOBMIITA APYIITaBa 3a OCUTypambe, Beh 1 ApymTBa yormmre.
MebyTtum, capajmboM yd4eCHUKA Ha TPXKUIITY, KOHKYPEHTM IIPecTajy Aa ce
Hagmehy nsmebhy cebe. Tume ce cTBapa moTpeba 3a HOIITOBaWkEM IIpaBMIA
KojuMa je fmedMHMCAaHA 3alITUTa KOHKYPEHIMje, a HaJJIeXKHOM Termy oba-
Be3a Jla pearyje YKOIMKO MAeHTU(UKYje HeKM BUJ MOBpefe KOHKYpeHIuje
y CeKTopy ocurypama. Haame)xHoM Tely ce HOJAaTHO KOMIUIMKYje 3afiaTak
YKONMKO IIOCTAaBMMO NNTAal-€ IPUMEHe IPaBMUja O 3alITUTH KOHKYpeHIMje
Ha CTyd4aj caocurypama. Ocurypapadn cy ynpapo ynyheHu jemHu Ha fipyre
Oynyhu ma camocranHo He 61 Moru ja y3Mmy y nokpuhe Benmuke pusuke.

CpIIcKO 3aKOHOZIaBCTBO y OBOj obO/macTy je yckmaheHo ca eBpoICcKuM
nponucuma. MehyTnm, Bapa oleT CKpeHYTH MaXKY fla € HOpMe €BPOIICKOT
IIpaBa He CMejy IIpey3uMaTH ,MeXaHW4IKy . HeonxonHo je #a, Kako cam 3aKo-
HopaBall, Tako 1 KoMucuja 3a 3aiITuTy KOHKypeHIyje, OTOBOPHO 00aB/bajy
cBoje nocnose. Komrcnju cy nosepena Mmohsa opramhema koja oHa Mopa fa
KOpPMCTM 00a3puBO ¥ He3aBUCHO. CBOjUM IOTPENIHMM IOCTYIAambeM MOXe
Zla IpOy3poKyje onTepeheme, Te fa cpeyaBa pa3Boj TPXKMIITA CAOCUTYParba
KOje je KOJ Hac 1 OHako cmabo passujeHo. Ca fipyre cTpaHe, OHa He CMe Ja
TO3BOIM aKTe KOjuMa ce BPIIYM IIOBPefa KOHKYpeHLje.

Yuunu ce ga OM HajLeNNCXOfHMje pellelbe OWIO [JOHOILIeHe IIO-
cebHe ypenbe Koja O6u ce OfHOCHIA Ha JEMTATHOCT OCUTYpama, C TUM IITO
caocurypame Tpeba ma Oyme y moce6HOM pexxumy 360r crenuduyHe mpu-
pone, kao 1 3Hadaja. KonextusHo nsysehe je onpasnano 6yayhu na, ykonuko
He 6V JOLIIO [0 capajie OCUrypaBajyhux Apyumtasa, y BUAY CAOCUTYpamba,
TI0jelVHI, Be/IVKI PUSULYM OM Y MOTIYHOCTH OCTa/IM HETIOKPMBEHM LITO HM-
KOMe He JJie Y KOPHUCT.
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Dorde VICIC
fourth year student at the Faculty of Law University of Belgrade

PROTECTION OF COMPETITION RULES AND
COINSURANCE

Summary

In this article author considers the competiton rules” influence of in the
field of coinsurance.

In part one, the author deals with norms of protection of competition in
the Republic of Serbias legal system. In part two, he elaborates on the concept
of coinsurance with regards to its numerous specific traits and its importance.
Next chapter reveals the relationship between insurance and competiton rules in
the EU law. Finally, last part gives the reader further detail on the Commission
for Protection of Competition of the Republic of Serbia.

The article aims to highlight the importance of coinsurance in the na-
tional economy. Furthermore, it also stresses out the need for the establishment
of a legal framework which will not undermine coinsurance, but will ensure fair
conditions in which market participants will be able to compete.

Key words: competiton rules, risk, insurance, coinsurance, EU law, the
Commission for Protection of Competition.
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YIIYTCTBO 3A AYTOPE

Ynanak He 61 Tpebaso na 6yme ny>xu of 16 ctpaHa of 28 penosa ca 66
3HAKOBa y pexny, ofHOCHO 28.800 3HaKOBa, (1)OHT Times New Roman 12.

YraHak Ha CPIICKOM je3MKy Tpeba ma 6yme mucaH hupummnmom, ocum
CTPAaHMX pe4yl U pedyy Ha JaTMHCKOM je3UKY, Koje ce MUY JIATUHUIIOM U
Kyp3nBOM (KOCI/IM CJI1I0BMMa, OOJHOCHO I/ITaTII/IK).

UYnanak Mopa fa Ha IOYETKY Cafip>KU pe3yMe, Ca OCHOBHOM CaJpKu-
HOM U pe3ynTaTuMa pajia, Kao U K/by4yHe Peuyt Ha CPIICKOM je3UKY, a Ha Kpajy
Takobe pesuMe 1 K/by4He peuy Ha €HITIECKOM je3auKy. Pesume mMoxe fja mma
HajBuIIe 15 pefoBa, HOK K/byYHUX peun MoXKe fa Oyze HajBuILe cefaM.

Hacnos uynaHka ce muile Ha CpefVHU, BeIUKMUM ciaoBuMa. Hacmosu
YHyTap WIaHKa MOpajy fa umajy cinenehn ¢popmar.

1) IIpsu Huso Hacnoséa — Ha CpefVHN; HyMepauuja: puMcKu 6poj (HIp.
L, II, III, uTA.); IpBO CIIOBO BETMKO, a OCTajIa Maja.

2) [pyiu Hueo Hacnosa — Ha CpefVHY; HyMepaluja: apancku 6poj ca
tauykoM (Hmp. 1., 2., 3., UTA.); IPBO CITOBO BEMMKO, & OCTajIa Masa.

3) Tpehu nuso Hacnoséa — Ha CpefyHM; Kyp3uB (Koca C/I0Ba, UTA/NK);
HyMepalyja: Majio CJI0BO a3byke ca 3aTBOPEHOM 3arpajioM (HIIp.
a), 6), B), UTH.); IPBO CIOBO BEJIMKO, @ OCTa/Ia MaJja.

4) Yeinspitiu HUB0 HACTIO64 — HA CPEVIHY; HYMepaluja: aparcku 6poj
ca 3aTBOpeHOM 3arpazioM (Hmp. 1), 2), 3), UTH.); IPBO CTOBO BETUKO
a ocTasa Maja.
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Hpumep:

I Ilojam
1. Tepmunonoruja
a) Tepmunonoiuja y yiopegrnom tipasy

1) Hemauko npaso

YaHak ce Ipefaje y eIeKTPOHCKOM OO/IUKY.
Pepakiuja yaconuca sajpkaBa IpaBo Jla Y4IaHAK MPUIATOAY jelMH-

CTBEHMM CTaHAapAUMa ypehuBama U NpaBOMMCHUM IIPAaBUINMA CPIICKOT U
€HITIECKOT je3VKa.

a)

6)

B)

ITPABUIA ODUTUPAIHBA

1. Kibure

Kmure ce nutupajy Ha cnefehn Haums:
uMe ayTopa, IIpe3uMe ayTopa, HAac/IoB Jiefla HaBeJleH Kyp3MBOM, €BEHTY-
aJTHO pefHM Opoj M3Jama, MeCTO U3Jamba, TOIMHA U3/ama, Opoj cTpaHe.
IIpumep: Mupxo Bacmmesnh, Tpiosuncko fipaso, 9. mspmame, beorpap,
2006, 100.
Roy Goode, Commercial Law, 3rd edition, London, 2004, 429.

Kaga ce nuTmpa kmura Bulle ayTopa, HJXOBa MMeHa M Mpe3UMeHa ce

pasnBajajy 3apesoMm.

Ipumep: paruma CnujerraeBnh, Cnobonan Crnacuh, Komenitiap 3axkona
o cieuajHom dociiyixy, beorpan, 2006, 67.
Hubert de Vauplane, Jean-Pierre Bornet, Droit des marchés
financiers, 3° édition, Paris, 2001, 243.

Kmura Kojy je HeKO /ulie IPUPERIIO Kao YPeRHNUK Ce LUTUPA TaKO LITO
Ce HaKOH IeTOBOT MIMEHa U IIpe3uMeHa y 3arpajil HaBOAY O3HaKa ,ypef-
HUK“ i ckpahennia ,,yp., ogHOCHO ofroBapajyha osHaka Ha je3uky Ha
KOM je Kibura objaB/beHa.

IIpumep: Mupko BacupeBnh (ypepuux), Axyuonapcka gpywiniéa, bepse
u axuuje, beorpag, 2006, 27.
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r)

1)

6)

B)

Fidelis Oditah (editor), The Future for the Global Securities Mar-
ket, Oxford, 1996, 74.

Heinz-Dieter Assmann, Rolf A. Schiitze (Hrsg.), Handbuch des
Kapitalanlagerechts, Miinchen, 1990, 55.

Kama ce mmrupa jemHa kmura opnpeheHor ayTopa, Kop ITOHOB/BEHOT
LUTHpama Ce HaBOAY IIPBO C/I0OBO MMEHA ca TauKOM I Ipe3lMe, HAKOH
yera ce jjofiaje 6poj cTpaHe.
IIpumep: M. Bacumesuh, 102.

R. Goode, 431.

Kaza ce nuTypa Bullle KBUTa UCTOT ayTOPa, KOJ, IIOHOB/bEHOT LIUTHPaha
ce HaBOAIM IIPBO C/IOBO MIMEHA Ca TAaYKOM U IIpe3yuMe, IOTOM Ce Y 3arpajn
CTaB/ba TOAVHA M3Jaba, M Haj3as Opoj cTpaHe.

IIpumep: H. Joanosuh (2010), 107.

2. Ynannn

YnaHum ce untupajy Ha cnegehy Haumh:

MMe ayTopa, IIpe3uMe ayTopa, OTBOPEH) HABORHUIIM, HA3UB WIAHKa, 3a-

TBOPEHV HaBOJHMIY, Ha3/B YacOINca Kyp3uBOM, OpOj 11 TOIMHA M3/amba,

6poj cTpate.

IIpumep: 3opan Apcuh, ,Ydemhe y CKyNIITMHM aKI[MOHapCKOT ApPY-
wtBa‘, IIpaso u upuspega, 6p. 1-4/2005, 23.
Klaus J. Hopt, ,,Aktionérskreis und Vorstandsneutralitit®, Zeit-
schrift fiir Unternehmens- und Gesellschaftsrecht, Nr. 4/1993, 535.

Kaga ce umrupa wiaHak BUIIe ayTOpa, HIUXOBA MMeHa U Ipe3VMeHa ce

pasfiBajajy sapesoMm.

IIpumep: bouiko Kuskosuh, Karapuna Bewosuh, ,Kamurer xopmopa-
TMBHOT yIIpaB/batba ¥ TPXKUIITE KOPIIOpAaTHBHE KOHTPOJIE V yC-
noBuMa Tpansuuje’, IIpaso u upuspega, 6p. 1-4/2005, 43.
Michael C. Jensen, William H. Meckling, ,,Theory of the Firm:
Managerial Behavior, Agency Costs and Ownership Stucture®,
Journal of Financial Economics, Vol. 3, 1976, 307.

Pan, ogHOCHO YnaHak 06jaB/beH Y OKBUPY 300pHMKA pafoBa UM KIBUTE,
KOjy je HEKO APYTO JINIie IPUPERUIO KAa0 YPeSHNUK, Ce UUTUpa Ha crnefehu
Ha4MH:

MMe ayTopa, IpesyuMe ayTopa, OTBOPEHV HABOSHMIM, HA3MB UIAHKA,
3aTBOPEH) HABOJHUIM, Ha3UB 300pHMKA PajjoBa, OMHOCHO KIbUTE KYp-
3MBOM, Yy 3arpajm O3HaKa ,ypemHMk  mmm ,yp.“ (.editor mwm ,ed.”),
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r)

1)

b)

6)

»PENAKTOP", U C/I. M MIMe U IIpe3VMe ypefHMKA, eBeHTYaTHO pefHu Opoj
U3Jlamka, MeCTO M3/ama, TOAMHA U3fjama, Opoj cTpaHe.

IIpumep: Hebojma JoBanosuh, ,OTBapame U 3aTBapame IPUBPEHUX
npywrasa“, Akyuonapcka gpywiniea, bepse u axkyuje (ypemHUK
Mwpxko Bacupesuh), beorpan, 2006, 307.

Roy Goode, ,The Nature and Transfer of Rights in Dematerialised
and Immobilised Securities®, The Future for the Global Securities
Market (ed. Fidelis Oditah), Oxford, 1996, 110.

Kaga ce murupa jemaH wiaHak ofpeheHor ayTopa, KOX MOHOB/BEHOT
LIUTHparba ce HaBOAM IIPBO CTOBO MMEHA Ca TauYKOM U Ipe3NMe, a IOTOM
6poj cTpaHe.

IIpumep: B. Pagosuh, 164.

Kapa ce uuTupa Bullle 41aHaKa MCTOT ayTOpa, KOJ, TIOHOB/bEHOT IUTHPaha
ce HaBOJY IIPBO C/IOBO MIMEHA Ca TAYKOM M IIPE3VUME, IIOTOM CE y 3arpaju
CTaB/ba TOAMHA V3Jjamha, U Haj3aj Opoj cTpaHe.

IIpumep: B. Pagosuh (2014), 184.

Y cny4ajy ma y MCTOj TOOMHM ayTOP MMa BUILE PafjoBa KOju ce LUTUPAjy,
y3 TOAVHY M3[ama ce Hofaje IATMHUYHO C/IOBO 4, b, ¢, d, utA. nmpema pe-
TOC/Ieny LUTHpamka TUX pajoBa, HAKOH 4Yera ciefy 6poj cTpaHe.

IIpumep: V1. Jaukosen (1995a), 16.

3. IIponicn

[Tpomucu ce uuTMpajy Ha cnefehn HaumH:

IyH Ha3MB IIPOIMINCA, IIACM/IO y KOMe je MpOmNC 00jaB/beH KYp3UBOM,

6poj rmacuna u rofuHa o6jaB/pyBamka, cKkpaheHnia wi., CT., Ta4., OHOCHO

nap. u 6poj oxpenbe.

IIpumep: 3akoH O IpuUBpegHUM ApymITBUMA, Crymberu inacnuk PC, 6p.
36/2011, 99/2011, 83/2014, 5/2015, un. 15.

Axo he HaBefieHV 3aKOH IIOHOBO OMTY LIUTHUPAH Y PaAy, IPUINKOM IIPBOT

LUTHpama ce Ioc/Ie HasuBa Ipomnyca HaBoay ckpahennua mox xojom he

Cce OH Jla/be N0jaB/bUBATH.

IIpumep: 3axon o mwiatHuM ycayrama — 3I1Y, Caymbenu inacuux PC, 6p.
139/2014, un. 4 crt. 2.
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B)

hi9)

a)

6)

YnaH, cTaB U TayKa [poIyca O3HaYaBa ce ckpaheHumama 4., CT. ¥ Tad., a
naparpad ckpahenniiom map.
IIpumep: 4n. 24 ct. 1 Tau. 5 win map. 14.

[TpnnnKoM IIOHOB/BEHOT LIUTHPaba ofpeheHor mpomnca HaBOAY Ce BeroB
IIyH Ha3WuB, OGHOCHO CKpaheHMIa yBefjeHa IPWINKOM HPBOT LIUTHPAb,
ckpahenuna 4., ct., Ta4y. win nap. u 6poj onpende.

ITpumep: 3aKOH O MPUBPESHNUM APYLITBUMA, L. 7.
3ITY, un. 25.

ITponvcy Ha CTpaHOM je3UKy ce IIMTHUPajy Ha ciaefehn Haumh:

IIyH HasMB IPOIVCA NpeBefieH Ha CPIICKM je3UK, FOAMHa 00jaB/blBamba,
OJIHOCHO YCBajaiba, OTBOPEHA 3arpajia, IyH Ha3MB IPOINCA Ha OPUTMHATI-
HOM je3MKy Kyp3MBOM, eBeHTYaTHO cKpaheHnIja oy xojom he ce mpormuc
lla/be II0jaB/bUBATH, 3aTBOPEHA 3arpaja, cKpaheHuma Wi, CT., Tad. Win
nap. u 6poj oppenbe.
IIpumep: Hemauku TproBauky 3akoHuk us 1897. rogmue (Handelsgesetz-
buch), map. 29.
6purancku Kommanmjckm 3akon us 2006. rogyuue (Companies
Act; nampe y ¢pycHorama: CA), 4. 67.

4. VIsBopu ca MHTepHETa

l3Bopu ca mHTepHeTa ce NUTUPAjy Ha crefehn HaumH:

¥Me M IIpesyMe ayTopa, OMHOCHO OpraHysaluje Koja je IpUIIpeMuIa

TEKCT, Ha3UB TEKCT4a, €BEHTYa/IHO MeCTO U TOiMHA 00jaB/bMBamba, afpeca

MHTEpPHET CTPaHMIle Kyp3UBOM, JaTyM IIPUCTYIIA CTPAaHMULY, ¥ 6poj cTpa-

He.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, Brussels, 2001, gocrym-
HO Ha afpecu: http://ec.europa.eu/internal_market/financial-
markets/docs/clearing/first_giovannini_report_en.pdf, 21.10.2008,
18.

IIpunukoM HOHOB/BEHOT LUTHpama M3BOpa ca VIHTepHeTa HaBogu ce

IIPBO C/IOBO MMEHA ayTopa Ca Ta4YKOM I IIpe3uMe ayTopa, OFHOCHO Ha3UB

opraHmsanuje Koja je mpuIpeMuIa TeKCT, Ha3uB TeKCTa U Opoj cTpaHe.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, 6.
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