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YTAHIIN

VIIK 364.334(497.11) ; 331.56/.57(497.11)

ap Mune BPAILEII
penosHu npodecop IlpaBHor pakynrera Yuusepsurera y Hosom Cagy

OCUTI'YPAIDBE 3A CJIYYA] HE3AIIOCIIEHOCTU
ITPOBJIEMU IbETOBOTI' ®VITHAHCUPAIbA*

Pesume
Y pagy cy ananusupane Heke illeme Ha Hogpy4jy ocuiyparea 3a Cry4aj
He3atoCcneHOCIHiY ¢ HOCeOHUM OCBPILOM HA TUpobreMe PuHAHCUPAtbA Y GOMEHY
oculyparwa 3a cnyuaj vezaiocnenociwu y Cpouju.

Ha tememy ananuse gopmynucanu cy ipegnosu 3a tpesasusnarierve
wiewikoha y unancuparey oculyparba 3a cny4aj He3anocneHOCTHU.

Kmwyune peuu: dunancupare, oculypare 3a cny4aj He3auocneHOCTHU, He3a-
110C7IeHOCTH, 3a10CTIeHOCTH, UPUXOGU, PACXOGU.

I YBop

3a pasnuKy of fpyra [Ba IOJICKCTEMAa COLMja/IHOI OCHUIyparma —
TIEH3MjCKO ¥ MHBA/IUJCKO OCUTyParbe U 3[PaBCTBEHO OCUTYPalbe — OCUTyparbe
3a C/Ty4aj He3aIlloC/IeHOCTM He INIPUBIAYM I0CeOHY Maxkiby (QMHAHCHUjCKMX
CTpy4maKa, IpUBpPeIHNKa 1 unTase japHocTN y Cpbujn. Hamme, Masu je 6poj
KIbUTA U CTYJIMja, YWIAHAKA M IPYTUX pajjoBa Koju cy nocseheHn ocurypamy
3a C/Ty4aj He3aloC/IeHOCTH 1 Ipo6neMuMa beroBor GMHaHCHpamba.

MebytuM, oHO mTO 3axTeBa OAroBapajyhy makmy cBuMX Kaja ce
NPUCTYTIA aHA/IM3M OCUTypama 3a CIydaj HE3aMOCTeHOCT U ImpobreMuma
HeroBOT (PMHAHCHpPaa jecTe CUTyalMja Ha TpXuTy paga y Cpouju. Oa

*

Pap je mocsehen mpojexry Ilpaso Cpbuje y espoiickoj tepcilexitiusu, 6p. 149042 xoju
¢dunaHCcpa MUHKUCTAPCTBO 3a HAYKY M TEXHOJOLIKK pa3Boj Pemy6rnke Cpbuje.



YIAHLN IIpaBo u npuBpena

CUTYalllja je HEIOBOJbHA, jep je CTOIa He3aI0C/IEHOCTH BICOKA, a CTOIIA 3aI10-
CNIEHOCTM HUCKa. VICTMHNM 32 BO/bY, BMCOKA HE3AIIOC/IEHOCT U HUCKA 3aI0CTIe-
HOCT KapaKTepUIIy M MHOTa [Ipyra APYyLITBa Y HallleM U HIJPeM OKPY>KemY,
IIa YaK ¥ Hajpa3BUjeHNje 3eM/be JaHallllbeT cBeTa, npe ceera CAJl, Hemauxky,
®pannycky n llIBencky. CBeTcka GpuHAHCHjCKA Kpy3a JUPEKTHO IPOAYKYje
nosehame CTOIe HE3aNOCTIEHOCTH U CIYIITalbe CTOIe 3amocneHocty. Hase-
[IeHO yKasyje, JaK/e, Ha 3aBYICHOCT (DMHAHCUPamba OCUTYpamba 3a CIy4aj He-
3aIlOCTIEHOCTH ¥ TPXKMINTA pafia.

II Tpxxumrre paga y Cpouju

Kap rop ce sagpe y mpo6nem ¢uHaHCHpama OCUIyparba 3a CTydaj He-
3aII0CTIEHOCTH, TOTOBO Jja Huje Moryhe Mumonhy nurame Tpxumra paga. Ha
TOM TIOTIPYdjy TIPUCY THE ce 6pojHe TeMe u uyeMe,’ Off KOjuX y oMuHmMpajyhe
TeMe CIIaflajy He3aloCIEeHOCT U 3all0CIEHOCT, OJIHOCHO Mepe aKTMBHE U I1a-
CMBHE TIOJIUTUKE 3aIIOII/baBarba.

Y BehuHm 3emaspa, na Tako n 'y Cp6uju, 06M4HO IOCTOje /iBa M3BOpa
IOJaTaKa 0 KpeTamwy He3aloCIeHOCT. 10 cy af/MMHICTPATUBHY U aHKeTHU
M3BOpM IOfaTaKa. AZMMHMUCTPATUBHU M3BOPY IIOflaTaKa O HE3aIOC/IeHOCTH
y Cpbuju cy nopjaniyt 0 eBUAEHTHPAHNUM He3aloC/IeHMa KOjU CY TIPYjaB/beHN
kopi Hanmonanue cmysx6e 3a samonrbaBame. AHKETHU M3BOPM IIOfIaTaKa O
He3anocseHnMa y Cp6uju cy nmopamny u3 AHKeTa 0 pajiHOj CHasy KOji CIIpo-
Boiu Pemy6nmuxy 3aBop 3a cratuctuky. Vsmeby osa gBa usBopa moparaka
IIOCTOje METOHOMOIIKe pas3iuke. Tako, Ha IpyUMep, IPOMEHOM y YIUTHUKY,
OfIHOCHO yBolemeM JJojaTHNX uTama y AHKETy O pajiHOj CHa3y obyxBahene
Cy TpaHMYHe Kareropuje samocieHux (momaxyhm umanosu pomahmHcTBa,
He(hOpMaTHO CaMO3aIloCIeHN M CI1.), CMameH je 6poj HaszamocnmeHux. To
He JIONPUHOCK peasHoM yTBphuBamy 6poja HesamocmeHnx. OBakBu Iofa-
I MOTY Ja CTBOpe IpUBIJ Hekor moBehama mim cmamema Opoja Hesaro-
CTIEHMX M 3aIlOC/IeHNX, IITO He Mopa yBek jAa Oyme tauHo. He ymamyjyhn
3Hayaj aHKeTHMX IIOflaTKa O CTamy Ha TPXULITY paja y Cpbuju, y oBoM pagy
aHazm3upahemMo camMo aIMMHUCTpATUBHE ITOJATKE O TOM CTaby.

ITopen TuX mopataka, IIOCTOje M IpaBuia 1 ynyTctBa MehyHaponHe
opranmsanyuje paga (MOP) u EBpomnckor ypena 3a craructuky (Eurostat) o
CTamwy Ha TpKuMTy pafa. [Ipema npasunuma MOP-a HesanocnennM ce cma-
Tpa ocoba nu3mehy 15. n 74. roguHe XMBOTA KOja je 6€3 IOCa, ajM je y IpoTe-
K/IMX Mecell JaHa aKTMBHO TPa)KIJIa II0CA0 U CIIOCOOHA je fla MOYHe fla paju
ToKoM crefeha nBa mana. Y Cpbuju, mak, mpeMa 3akOHy O 3allOlLI/baBamby
U OCUTYpalby 3a C/Ty4aj HE3AIIOCTIEHOCTY HE3aIloC/IeHo nlie je nuie of 15

1 Bup.: Tanuno llykosuh, Tpacuwitie paga u ekoHomcka HejegHaxocili, VIHCTUTYT ApyIIT-
BEHUX HaykKa, beorpazm, 2006.



1-3/2010. Murne Bpameru (ctp. 7-25)

TOfIMHA XMBOTA [0 UCIyhaBaa YC/IoBa 3a IIeH3Mjy, OGHOCHO HajKacHUje [0
65 roayHa )XMBOTA, CIOCOOHO 1 OffMax CIPEMHO Aa pajy, Koje Huje 3aCHO-
BajI0 pajIHM OJHOC MM Ha JPYTM HAuYMH OCTBApuUIIO ITPaBoO Ha paf, a Koje ce
BOJY Ha eBUJICHIIMjU HEe3aIOC/ICHNX U aKTUBHO TPaXX! 3aI0C/Iehe, a He3aIo-
CJIeHM aKTHBHO TPaXK! 3aIlOC/Iele aKO YPEeIHO MCIyhaBa obaBese Koje uma
10 3aKOHY U MHAVBUYATHOM IUIAHY 3aIlOll/baBamba, a He3aIlOC/IeHNM ce He
CMaTpa pefOBHM YY€HMNK, CTYIEHT OCHOBHMX CTyAMja B0 26 rOfiMHA XXIBOTA,
NMlle KoMe MUPYjy TpaBa M3 pafiHOT OJHOCA Y CKIa[y Ca 3aKOHOM I JINIie
KOje je UCIIYHWIO YC/IOB 3a IeH3Njy y CKIafly ca IpOINCUMA O IeH3MjCKOM I
MHBAJIM[CKOM OCUTYPaIby.

Konuka je Hesamocmenoct y Cpbuju Hajoobe ce MOXKe BUIETH U3
IOmUX Tabena.

Tabena 1.
Meceune cTone HesanmocneHocTn y 2009. roguum

3aHOCIICH]/[, MecCe4He IIpo1eHe

Ocurypann Croma
Hesanocnenu, IIpuBaTHK
Mecen Y npenysehuma, HO/BOIIPUBPEHUIIN, | HE3aIOCIeHOCTH,
CTame Ha JIaH IIpefy3eTHUIN * 9
YkymHO ycTaHoBama u CTambe y %
. ¥ 3aTIOCTIeHN
opraHmsanjamMa KOR 151X
I 739,213 | 1,983,139 1,415,567 567,572 314,925 24.34
II 746,237 | 1,980,765 1,413,193 567,572 314,925 24.53
111 758,387 | 1,859,906 1,428,268 431,638 233,385 26.59
v 762,674 | 1,856,202 1,424,564 431,638 233,385 26.74
\4 767,547 | 1,848,589 1,416,951 431,638 233,385 26.94
VI 763,062 | 1,845,306 1,413,668 431,638 233,385 26.85
VII 756,662 | 1,842,149 1,410,511 431,638 233,385 26.72
VIII 747,456 | 1,835,250 1,403,612 431,638 233,385 26.54
IX 0
X 0
XI 0
XII 0

* Tlomany 0 OCUTYpaHUM HO/bONIPHBPEXHNUIMMA: jaHyap u Ppebpyap — crame 31.12.2007.
TOMVIHE, MAPT M Jajbe — cTame 31.3.2009. rogune

W3Bop noparaka:
3anocieHy — Perry6mdku 3aBof 3a CTATUCTUKY

Ocurypann noponpuspeganny — GoHz
TIEH3UjCKOT ¥ MHBa/IUJCKOT OCUTyparba

2 Bup.: Cnymobenu inacnux PC, 6p. 36/2009.



YIAHIIN IIpaBo u mpuBpena

Tabena 2.
HesanocieHocT npeMa afMUHICTPATUBHUM IOJALIMA
Unemployment according to the administrative data

bpoj nesanocnenux
Ha eBUEHIVj
Tomguna (cTame Ha Kpajy rofuHe) Mymkapin % Kene %
Year Number of registered Men ? Women ?
unemployed persons
(at the end of year)
2001 780.541 346.028 44,33 434,513 55,67
2002 904.494 408.078 45,12 496.416 54,88
2003 944.939 431.656 45,68 513.283 54,32
2004 859.728 392.740 45,68 466.988 54,32
2005 895.697 409.319 45,70 486.378 54,30
2006 916.257 422.017 46,06 494.240 53,94
2007 785.099 362.876 46,22 422.223 53,78
2008 727.621 334.888 46,03 392.733 53,97

VsBop: HanmonanHa cy>x6a 3a samolubaBambe, Perry6nka Cpbuja
Source: National Employment Service, Republic of Serbia

Taberna 3.
Cromna perncrpoBaHe He3alOCIEHOCTH (IIpeMa afMUHICTPATUBHUM IOJALIMA)
Officially registered rate of unemployment (according to the administrative data)

Croma perncrpoBaHe He3amOCTeHOCTI
Toguna (mpoceuHa croma)
Year Officially registered rate of unemployment
(average)
2001 23,21
2002 25,32
2003 27,83
2004 25,86
2005 26,83
2006 27,92
2007 26,84
2008 24,62

VsBop: Haumonanna cmy»x6a 3a sanouvbaBame, Peny6nnka Cpouja
Source: National Employment Service, Republic of Serbia

10



1-3/2010. Murne Bpameru (ctp. 7-25)
Taberna 4.
IyrorpajHa He3amOC/IeHOCT Ha TORMIIIbEM HIMBOY 3a 006a mona (y mpoueHTnma)
Aycrpuja | Berruja | Byrapcka | Yemka | Jancka | EcTronmja | @uHcka | @panirycka
2007 1.2 3.8 4.1 2.8 4.7 1.7 1.6 34
2008 0.9 33 2.9 2.2 3.8 2 1.2 2.9
Ipuxa | Xomaugmja | Vitanmmja | Mabapcka | Ilomcka | CroBauka
2007 | 4.1 1.3 2.9 3.4 4.9 8.3
2008 3.6 3.1 3.6 2.4 6.6

Ykynno sa EY 27 y 2007. ropunu 3.1, a'y 2008. roguuamn 2.6

Wssop: Eurostat

Tabemna 5.

CTpyKTypa He3anmoCTneHUX TULIA IpeMa CTPYYHOj cripeMu 1 1oy y 2008.
Structure of unemployed persons by qualifications and gender in 2008

Hanomena: crame Ha Kpajy rojguse

Note: situation at the end of year
Hamomena: CBaka JpykaBa YHOCHU CBOjy KBalM(MKAaLMOHY CTPYKTYPY IIpeMa CTeIeHYy
obpasoBama
Note: Each country enters its own qualification structure according to education level

c a % y4emrhe y ykynmHoj
TPy Yxynno HEe3aMO0C/IeHOCTI RO % y4emrha | Ykymuo skene | % ydenrha
e Total % participation in Myssapin ticipati Total W ticipati
Qualifiations otal %p ip: Total Men | Participation | Total Women | participation
registered unemployment
I 228.400 31,39 104.070 31,08 124.330 31,66
11 38.787 5,33 16.899 5,05 21.888 5,57
111 194.107 26,68 110.274 32,93 83.833 21,35
v 195.107 26,81 71.930 21,48 123.177 31,36
A% 8.936 1,23 7.414 2,21 1.522 0,39
VI 30.104 4,14 11.903 3,55 18.201 4,63
VII 32.150 4,42 12.380 3,70 19.770 5,03
30.01 0,00 18 0,01 12 0,00
YkynHo
Total 727.621 100,00 334.888 100,00 392.733 100,00
ota

VsBop: Hanyonanua ciy>x6a 3a samonnbaBaibe, Perry6mika Cpbuja

Source: National Employment Service, Republic of Serbia
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Taberna 6.
Yyemhe y perncrpoBaHoj He3amOCIEHOCTU IpeMa AY)KWHU YeKamba Ha
3amocneme u nomy y 2008.
Participation in registered unemployment by duration
of unemployment and gender in 2008

Hanomena: crame Ha Kpajy TofuHe

Note: situation at the end of year

JyXuHa yekama
. VYkymno o Mymkapum o Kene o
] Total % Men % Women %
unemployment
VKYIIHO: 727.621 | 100,00 | 334.888 | 100,00 | 392.733 | 100,00
Mo 1 ropune 168.109 | 23,10 85.417 2551 | 82.692 | 21,06
Up to 1 year
1-2 ropune 158.785 | 21,82 77.267 23,07 | 81.518 | 20,76
1-2 years
2-3 ropune 85.609 11,77 41.475 12,38 | 44.134 11,24
2-3 years
3-5 romuna 114.524 | 15,74 51.911 1550 | 62.613 15,94
3-5years
>-8 romuna 93.167 12,80 40.158 11,99 | 53.009 13,50
5-8 years
8 u Buie
rommna 107.427 | 14,76 38.660 11,54 | 68.767 17,51
Over 8 years

VsBop: Haryonanua ciysx6a 3a samonubaBarbe, Perry6mka Cp6uja
Source: National Employment Service, Republic of Serbia

Taberna 7.
Yyemhe y perucTpoBaHoj He3aOCIEHOCTH IIpeMa CTapOCTH 1 1oy y 2008.
Participation in registered unemployment by age and gender in 2008

Hanomena: cTame Ha Kpajy roguse

Note: situation at the end of year

CrapocHa 06 | VkymHo % Mymkapiu % Kene %
(1) (1) 0

Age Total Men Women

727.621 100,00 334.888 100,00 392.733 100,00

15-18 8.708 1,20 4.921 1,47 3.787 0,96
19-25* 114.471 15,73 53.326 15,92 61.145 15,57
26-30* 92.200 12,67 36.641 10,94 55.559 14,15

12



1-3/2010. Murne Bpamer (ctp. 7-25)

CrapocHa o6 | VYkymHo % Mymkapiu % Kene %
Age Total Men Women
31-40 177.650 24,42 69.393 20,72 108.257 27,57
41-50 172.731 23,74 74.940 22,38 97.791 24,90
50+ 161.861 22,25 95.667 28,57 66.194 16,85

VisBop: HarmonanHa cmyx6a 3a sanonbaBare, Peny6mmka Cpouja
Source: National Employment Service, Republic of Serbia

I[IprkasaHy MHTEPBA/IN IIPeMa HAIVIOHAIHOj KIacuyKayji.
Showing intervals according to national classification.

VMsHetu mnopmaum o HesamocneHocT y CpOuju [OBO/BHO jacHO U
yBep/bUBO MOKa3syjy fa ce y Cpbuju cpehemo ca Husom mpobrema kxaja je
ped O CTONIM 3aIOCTIEHOCTY, OFHOCHO HE3aIlOCTIeHOCTY PajHO CIOCOOHOT
CTAaHOBHMUIIITBA.

IlpBo, citioila He3aiiocneHociiu je 6ucoxa. CToma perncTpoBaHe He3a-
nocneHocTy (mpoceyHa croma) y 2008. roguHy MsHOCUIA je 23,62%, a 'y aBry-
cry 2009. rogmHe 26,54%. Y mopebemy ca sempama EBporncke yuuje, Cpbuja
nMa Hajeehy cTomy permcrpoBaHe HesamocneHocTH. Tako, y 3empama Eb-
POIICKe YHMje XapMOHM30BaHa CTOIA He3aIoC/IeHOCTH 110 oy % (o6a mosna)
y 2008. roxiEy usHOCUA je 7,6%, a y aBrycTy 2009. rommue 9,1%.° Hajsehy
XapMOHM30BaHy CTOIly He3anocneHocTu y 2008. rogunyu umane cy ®@panumy-
cka (14,8%), Jleronnja (11,3%) n CnoBauka (9,3%), a HajMamwy XomaHauja
(2,8%), Kunap (4,0%) n Jaucka (4,1%). Mehytum, axo ce yame y 063up Be-
MK obuM cuBe ekoHoMuje y Cpouju (mpema npouenn Casera EBporme oko
38% mpuxopa ocTBapyje ce off pajia Ha IIPHO), OHJA je CTBapHa CTOIA He3a-
nocneHoctn y CpOuju HemTo Mama. A/M U TIOpef TOra, CTOIA He3arocse-
Hocty y Cpbujn je Brcoka.

Ipyro, pmyiopouna He3aliocneHOCH TIpefiCTaB/ba BEMMKU HpoOIeM y
Cpbuju. ¥ asrycry 2009. rogyHe 6poj JYyTrOpOYHO He3aNOC/IeHNX Imia (He-
3aII0C/IEHN KOj! Tpayke II0CA0 IPEKO JIBe TOfVHe) Ha eBupeHImju Hanmonarn-
He cay>k0e 3amonrbaBama 610 je 747.456 muia, mro unau 40,73% y ogHOCY
Ha YKYITHO 3aIroc/ieHe, oK je y 2008. ropuum 6poj AYyTOpOYHO He3aroCIeHnX
mmua 6uo 727.621, mro unHM 36,39% y OmHOCY Ha yKymHO 3amociese. IIpo-
u3nasn ga je 6poj HesamocneHux y 2009. ropune Behn y ogHocy Ha 2008. ro-
nuHy. Y nepuony janyap-maj 2009. rogyHe 6poj HesamocneHux ce nosehasao
u3 Mecenia y Mecer (y Majy je To moBehamwe y OfHOCY Ha jaHyap M3HOCUJIO
28.334 nuia), a y nepuopy jyH-aBryct 2009. royiHe OHO ce cMamyBao (y aB-
TYCTY je TO CMamerbe Y OTHOCY Ha jyH M3HOCWIO 16.406 nuiua). YKyIHa cToma
AyTOTpajHe He3amocmeHocTy (%) — AyroTpajHa HeszamocneHoCT (12 mMecenn n
BIILIIe) 0cODa Koje Cy cTape HajMame 15 rogyHa y HeKMM eBPOIICKMM 3eM/baMa
y 2008. roguam y IpoceKy usHocu 2,6%, ¢ TUM [a je PasauIuTa Of 3€M/be 0

3 Bup.: Source: Eurostat.
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YIAHLN IIpaBo u npuBpena

3embe. HajHmxy cromy myropodse HesamocneHocTH uMajy Aycrpuja (0,9%),
Xomauauja (1,0%), ®uncka (1,2%), Ecronmja (2,0%), a najsehy CnoBauxa
(6,6%), Oancka (3,8%), Ipuka (3,6%) nu Mabapcka (3,6%).

Tpehe, citioiia Hesatiocnenux mnagux og 15. go 24. ropuse Beha je
oy ommTe cTome HesarnocneHocty y Cp6uju. bpoj Hesamoc/meHnx MIagux y
HaBeJeHOM y3pacty je y 2008. ropyan usHocuo 114.382 nuua, mTO 4MHU
15,73% y omHOCY Ha YKyIHY HesanocneHocT. CToma He3aroCIeHOCTI Mla-
mux y Cpbuju Beha je og mpocexa EV.

YeTBpTO, He3aiocneHOCHi HeHa U3pakeHMja je Off He3aloC/IeHOCTU
Mymikapana. Tako, y 2008. roguay 6poj He3amoCIeHMX >KeHa M3HOCHO je
53,97%, a 6poj He3zamoc/neHNX Mykapana 46,03%.

Ileto, cilipykiliypa HesauocneHux upema Husouma obpaszosarva je,
Takohe, HenmoBo/bHA. Hamme, y yKyIHOj He3amoCIeHOCTM CTpydYHA Hesarlo-
cnena muua (III-VIII cremen crpeme) yuecTByjy ca 63,28%, a HecTpyuHa (I
u II crenen cTpyuHe crpeme) ca 36,72%. Meby cTpy4yHO HesamocmeHuM -
yMa HajopojHuja cy nuna ca cpengwboM cTpydroM cripemoM (IIT u IV crenen
CTpy4He CIIpeMe) KOji Y YKYITHOj He3aIlOC/IEHOCTH Y4eCTBYjy ca 58,82%.

Hlecro, ciumpyxilypa He3ailocneHux upema uexary HA 34H0CTerve
HemnoBO/bHa je. HanMe, my>XuHa yekama Ha 110cao fIo jegHe roguHe je 23,10%,
a 1-2 ropune je 21,82%.

CenMo, HENOBOJbHA je M CHiApOCHA CHipyKiliypa HesaiocneHux. Taxo,
161.861 HesamocneHo nuue crapuje je of 50 roguHa, WTo YuHU 22,25% Of
yKynHor 6poja HesanocneHux nuua y Cpoujn.

Tope HaBefileHOM MOTY ce [IOfaTH U [ipyre HEMOBO/bHOCTH, I1a TaKO
6poj ocoba ca uHeanuguilieiiom Ha eBupeHuMju HaiuonamHe cmyx6e
3a 3aloll/baBame Ha Kpajy TopmHe 610 je 22.464 ocoba, a ox Tora 6poja
HajBUIIE je MHBanupAa paga ca oko 50%. Peiuonante pasnuxe y eKOHOMCKO]
paseujerHociiu Koje cy BeoMa uspaxeHe y CpOuju HeraTMBHO yTUYy Ha He-
3aIl0CTIEHOCT.

Jlaxie, ocHOBHe KapakTepucTike nocrojeher tpyxxumra pagay Cpbujn
Cy: »HeycarJaleHOCT MOHY/ie U MOTPpaXkKibe pajiHe CHare; BeMUKo yuemnrhe fy-
rOpOYHe He3aI0CTIeHOCTH; Be/IMKY IPYIINB BUIIKA 3aII0C/IeHNX U3 mpexyseha
KOja ce PeCTPYKTypMpajy M IpUBaTKU3Yjy; HEOBO/bHA CTAPOCHA CTPYKTypa
He3aIl0C/IeHVIX; HelTOBOJ/bHA KBaMMUKALMOHA CTPYKTYpa He3alOC/IeHNUX; BU-
COKa CTOIIa He3alloC/IeHNX MJIaiNX; BEMKO ydelnhe jkeHa y yKYIIHOj He3a-
IOCTIEHOCTY; BE/IMKe pas3yKe u3Mely permoHanmHuX Tp>KUIITA paja; BeMUKI
0poj aHra)XOBAHUX Y CUBOj €KOHOMMjY; HUCKAa MOOVMTHOCT pajiHe CHare; Be-
MKy 6poj He3aIoCTeHNX KOju IIPUIAZiajy TeXXe 3allOLBMBUM KaTeropyujama
(ocobe ca maBanuanTeToM, Pomu, nsberna n pace/pbeHa muua u np.).“4

4  Bup.: Csernana Axcentujesuh, Tpwcuwitie paga y Peiy6nuyu Cp6uju, Hanmonamna
cny>1<6a 3a 3anolbaBame, beorpaz, 2009, ctp. 2.

14



1-3/2010. Murne Bpamer (ctp. 7-25)

He mamer 3Hayaja 3a mpoy4aBarbe TPXKUILTA Y jeJHOj 3eM/bM MMa U 3a-
nocneHocT. 3anocneHoct y Cpouju je penatuBHO Hucka. Moxe ce cmo6ofHO
u 6e3 ycTesarma M3HETV KOHCTATaIlMja a HMUCKa 3amocneHocT y Cpbuju jomn
BUIIe OpVHE Hero BJMCOKA CTOIA He3amocneHocTu. IIpema moparyma us Ta-
6ene 1 Buau ce na je 6poj 3anmocnenux y Cpobuju y aBrycry 2009. roguHe ms-
Hocyo 1.835.250 nuia, mTo je 3a 164.226 nmuiia Mame y OZHOCY Ha AereMbap
2008. rognue. CMameme 6poja 3anocnenux y Cpouju 3abenexxeHo je y 2002,
2003, 2006, 2007, 2008. roguuu u y mepuopy janyap-asryct 2009. rogume.
ITpuToM, 3aII0C/IEHOCT >K€Ha je MHOTO Mamba Of 3aII0C/ICHOCTM MyLIKapala.
Cromna 3anocneHocTu >keHa y 2008. rogyuu nsHocuna je 43,69%, a 56,31% 3a
MYIIKapIie, IITO Ce BUAM U3 I0me Tabere.

Tabena 8.
3anmocieHoCcT npeMa agMUHICTPATUBHUM IOAAIMMA
Employment according to the administrative data

bpoj samocnennx
ToguHa (TopuuIBY IPOCEK) Mymxkanm % Kene %
Year Number of employed persons Men ’ Women ?
(annual average)
2001 2,101,668 1,201,106 57.15 900,562 42.85
2002 2,066,721 1,172,981 56.76 893,740 43.24
2003 2,041,391 1,154,865 56.57 886,526 43.43
2004 2,050,854 1,161,003 56.61 889,851 43.39
2005 2,068,964 1,168,563 56.48 900,401 43.52
2006 2,025,627 1,152,719 56.91 872,908 43.09
2007 2,002,344 1,134,215 56.64 868,129 43.36
2008 1,999,476 1,125,828 56.31 873,648 43.69

VisBop: Peny6muuku 3aBof, 3a CTaTUCTHUKY, Peny6muka Cp6uja
Source: Statistical Office of the Republic od Serbia

Ipyry crpany npob6nema TpxxuimTa paga y Cpbuju koja je MTekako
3HaYajHAa M aKTye/lHa IPEeACTaB/ba NMUTarbe OTPOMHOr BMIIKA PajHE CHArE,
HacnebeHor n3 meBemeceTnx roguHa XX Beka. [Ipema HekuM mporeHama ,,y3
HVBO NpoAYKTUBHOCTY U3 1990. y muayctpuju Cpbuje mocToju sumax ipexo
150 xumaga pagruxa 3a Koje HeMa PO YKTUBHOT IIOC/Ia Y POU3BOAII KOja
6u 61Ta KOHKYPEeHTHA Ha TPXXMIITY U YMje Cy IUIaTe YCIOB/beHe NPXKaBHUM
cyOBeHIMjaMa. YCIIOCTaB/balbe COLMja/THOT MMpa Ha OBaj HAYMH AVPEKTHO
HOApUBa HEOIXOAHY OYIIeTCKYy PaBHOTEXY Yy HapeHOM IEepUORY M yrpoxa-
Ba OJP>KMBOCT jaBHOT jyra.”

5 Bup.: Crojan Cramenkosuh, Munagun Kosagesuh, Bragumup Byuxosuh, Maxmyn By-
warnuja, Mzeog us Citiyguje ,, Mogen pasHoiiiesice mopa ga ce merva“, EKOHOMCKM MHCTH-
TyT, Beorpagn, cenrembap 2009.
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Y Besu ca npobnemuma TpxuiITa pagay Cpouju nocrasba ce U IUTarbe
Mepa ITO/IUTHKE 3aIol/baBamba. [IocToje akTMBHE M MacuBHE Mepe Y QYHKIMjI
3anolbaBama. Mepe axitiuseHe donuiliuxe 3aiowmpasarea cuposoay Hanmo-
HajTHa cryx6a 3a sanomrpaBatwe (HC3) u cpencTBa 3a Te HameHe 06e36ehyje
MuHICTapCTBO €KOHOMMje U perroHanHor paspoja. OBe Mepe oOyxBarajy:
1) mocpenoBame y 3alolUbaBalby ML KOja TpaXke 3aIl0C/Iembe; 2) mpodecu-
OHaJIHa OpMjeHTallMja U CaBeTOBame O IUIAHUpamy Kapujepe; 3) cyOBeHLuje
3a 3aIol/baBabe; 4) MONMNTIKA CAMO3AIOIIbaBaba; 5) TOJaTHO 00pa3oBame
1 00yKa; 6) MOACTNIIAj 32 KOPYICHUKEe HOBYaHE HaKHaJe; 7) jaBHU pPajioBMU;
8) mpyre Mepe ycMepeHe Ka 3aIOII/baBamby JIUIA KOja TPake sanoceme.’ Y
YKYIIHOj CTPYKTypU M3flaTaKa 3a Mepe aKTMBHE IOIMUTUKE 3aloLbaBaiba,
HajBehy m3pgauy oTmanajy Ha CyOBEHIMOHMCAHO 3amolUbaBame (0Ko 2/3
cpenctaBa). Ilocroje cyOBeHIuje 3a camo3amollbaBambe U CyOBeHIMje 3a
oTBapame HOBUX pafgHux Mecra. CyOBeHIMje 3a caMO3alolUbaBambe Cy Y
(dYHKIUjY OCHMBaWba IPUBPEIHUX APYIITaBa, PabI M JPYIUX 0O/IMKa IIpes-
Y3€THUILUTBA Off CTPaHe He3aloCeHOT INIa UM ML Koje CIajia y BMUIIAK
sanocennx. OHe cy y 2009. rogyay ofoOpaBaHe y jefHOKPAaTHOM M3HOCY Off
130.000,00 PC]T mo xopucuuky. Cy6BeHIMje 3a OTBaparme HOBUX PAJHNUX Me-
cTa cy y GYHKIMjY 3aII0NbaBamba 10 50 He3anmoc/IeHnx nna y npegysehnma.
O=e cy y 2009. ropuHM U3HOCKTIE, Y 3aBUCHOCTY Off, pa3BUjeHOCTH ONIITHHA,
160.000,00 PC]I mo KopucHUKY y HajHEPa3BMjE€HMjUM ONIITHHAMa, 130.000,00
PC]I nmo xopucHuky y HepassujeHuM onmTuHama 1 80.000,00 PC]I no xo-
PUCHUKY Yy OCTa/IMM ONIITHHAaMa.

[Topen HaBefieHUX CyOBEHIIMja 3a 3aIOI/baBambe, Mepe aKTUBHE IIOJIN-
THIKe 3alloll/baBalba 00yXBaTajy U jeTHOKPATHY MCIUIATYy HOBYaHe HaKHaJe,
pedyHmanmjy monpruHoca 3a 06aBe3HO COLMjaTHO OCUTYparbe Ha TepeT I0-
C/IOfIaBIja, 3alOllbaBabe 0c0b6a ca MHBAUIAUTETOM, U CIMYHO.

Y Cpbuju, xao u y [pyrMM 3em/baMa y OKpPYyXKelbYy, Mepe aKTHUB-
He TONMNTUKe 3allol/baBama Cy ce demhe ImpuMemMBaze 3a MPUBPEMEHO
CMamlBambe He3alloCTIeHOCTH (HIIp. CyOBeHIMje 1 jaBHM PajioBM), HETO IITO
ce Hes3aloC/IeHMMa Tpy)kana MOryhHOCT cTHIlama 3Hama M CIOCOOHOCTY U
nHdopManja NOTPeOHNX 3a MPOHAMAKemhe MOCTa.

Y TOM KOHTEKCTY, 3aHMM/BMBO OM1 OVMJIO OCBPHYTH Ce Ha pellermba Koja
nocroje y CnoBeHMju Kajja je ped o CyOBEHIVIOHMCAKY 3aloll/baBama. 3a
Mepe CyOBEHI[OHUCAHOT fIella pafjHOr BpeMeHa y CIOBEHUjU Y OBOj TOAMHM
IPUjaBUJIO Ce OKO Xmbapy bupmu, duMme je ogyBaHo 67.000 pagHux MecTa, a
IITO ce Y TOj a3y 1mokasano Ko6pum, jep cy M30erHy TV COLUjaTHN IIOTPECH,
a Heke ¢upMe Cy ca noBehameM Tpakie IIOHOBHO 3aIlOCIIIE CBOje JbYJIe.
OBa Mmepa y cajiejcTBy ca JpyTUM CPEJbOPOYHMM ¥ JYTOPOYHUM Mepama,

6 Bup.: un. 43-58 3akoHa 0 3aIOIbaBaILY M OCUTYpalby 3a C/Iy4yaj He3allOCIEeHOCTI.
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ca y/arameM [P>KaBHOT ¥ €BPOIICKOT HOBLA y OOYKy U IpeKBantupuKaiujy
3aIloCIeHnx, Tpebano 6u, usmehy ocranor, ga omoryhu fa ce e mosehasa
HEe3aIloC/IEHOCT Koja ce nopurna Ha 89.000, a u fga JompuHece IJIaHUPAHOM
pacty blII1-a ox jeman oxcro y 2010. roguan. CrnoBenuja he HactaButn 1
y 2010. roguHM ca MepaMa CyOBEHLMOHNCama Jie/ia PafHOT BpeMeHa, jep
oBe CyOBeHIUje TOHOCe HOBY BpenHOCT. Ilopen kpuse, 6yier CnoBeHuje 3a
2010. rogmHy, KaKko ce HajaB/byje, 6uhe pasBojHO OpMjeHTHICAH, a/Ii Ca jaCHO
yTBpheHuM mpuopuTeTrMa, a TO Cy yarama y IOAN3albe KOHKYPEHTHOCTH
MUKPO M MAJIOT Ipefy3eTHNUIITBA, 3aTUM Y HayKy U TeXHOIOTHUjy paju TeX-
HOJIOIIKOT TIPOfiopa, kKao u y mosehamwe eHeprercke eduxacHoctu. To he,
CBaKaKo, MOIPUHETY 1 CMalberby He3aIl0C/IeHOCTI.

JemHo of IeHTpaTHNX IUTakba MePa aKTUBHE IIOJIMTHKE 3aM0ll/baBakha
jecTe muTame KOMNMKA Ce CPeNCTBAa M3/Bajajy 3a CIIpoBOobheme Mepa MMOMUTHU-
Ke 3amnonupaBamwa. Y CpOuju ompefe/beHa cpefcTBa 3a CIpoBobheme Mepa
aKTMBHe IONMUTHVKE 3alolljbaBama mu3Hoce camo 0,1% BJII-a. To je Beoma
HJCKa U HeflOBO/bHA cToma. ¥ mopebemy ca pasBujeHNM 3eM/baMa TO je 4ak
IeCeTOCTPYKO Mama croma. Kommko m3Hoce cpefcTBa msfBojeHa y Oyuery
Peny6muke Cp6uje 3a akTuMBHe Mepe 3allOlI/baBamba MOXKe Ce BUETU U3
Iome Tabere.

Tabema 9.
CpencrBa uspgBojena y oyyery Peny6nuke Cpouje
3a aKTUBHE Mepe 3aNol/baBamba
(y Mmuwmmjapmama PCI)

byner y Munujappama

mamapa 2006. roguHa | 2007. roqunHa | 2008. roguua | 2009. roguHa

AKTNBHe Mepe 1,5 2,384 3,014 3,0

VisBop: 3akoH o 6ynery Peny6nuke Cp6uje 3a OGHOCHE TOfMHE

WsHeTn mogany JOBO/BHO jaCHO M YBEP/bMBO TIOKA3Yjy fia Cy Ce Cpef-
cTBa ompepebeHa 6yyerom Cpbuje mosehasama y nepuony 2006-2008. ro-
nuHe, anu He u y 2009. roguan. ¥ 2009. rogpyHM OHa Cy TOTOBO MCTa Kao U
y 2008. rompmHM, a ITO C€ MOXKE TYMAuyUTH Kao IOC/IeNNIIA PeCTPUKTUBHO-
ctu cprckor 6ypera y 2009. rogunn. Temko je odekuBaru aa he Ta cpencraa
OuTy 3HauajHO Beha y 2010. roguan. OBa CpeficTBa Cy allCOMyTHO HEOBO/bHA
U ca BJMa ce He MOXKe MHOTO YYMHNUTH Ha nosehamwy 3anonvpaBama. [Ipy-
TMM pedlMa, ca OBaKBUM CPeICTBMMA, U TOpel HUXOBOT ONTMMATHOT
uckopuimrhaBamwa ¥ MaKCHMAaIHOT YTUIAja, TEIUIKO [a ce MOTY IpeRy3UMaTu
aJileKBaTHe Mepe IO/IUTHKE 3arolbaBama y Cpoujn.

17



YIAHLN IIpaBo u npuBpena

Ilacusne mepe Ha THpxuwitly paga cy y QyHKIUjU MO6OJbIIama Off-
HOCHO 3aIITUTe MaTE€PUja/lHOT CTAaTyCa HE3aNOCHAEeHUX M. TaKo, MocToju
BUIIe 06/MKa MaTepMjaTHUX ITpaBa Kao IITO Cy HOBYaHa HaKHAJa, IPaBo Ha
3[PaBCTBEHO OCUTYDalbe, IIPAaBO Ha IEH3UCKO U MHBAIMUJICKO OCUTypaibe.
On cBMX TMX MaTepuja/lHMX IIpaBa, HOBYaHA HaKHaJa MMa HajBehm yTmiaj
Ha cromy 3anocneHoct. Ho, xakaB he Taj yruuaj 6ury, 3aBucu op ycmosa
HOJ, KOjuMa He3aIoC/IeHN MMa MIPaBo Jja IpYMa HOBYaHY HaKHAJY, Off BUCK-
He HOBYaHe HAaKHaJle U Off Tpajama IpaBa Ha HOBYaHy HakHapy. ¥ Cpouju
IpeMa HOBOM 3aKOHY O 3allOl/baBalby M OCUTYpalby 3a Cydaj Hesarocre-
HOCTM M ommTuM akTyma HanmonanHe cmysx6e 3a 3anonubaBame yTBphena
Cy IpaBa U3 OCUTyparba 3a CIy4Yaj He3alOCTEHOCTH, Kao U YC/IOBU U HAa4MH
OCTBapuBama TUX IIpaBa.

IIpaso Ha Ho84aHy HakHagy uma 06aBe3HO OCUTYPAHO JIMIE aKO je
6Mno ocurypaHo HajMame 12 Mecely HENPeKUJHO MM Ca NPEeKUguMa y
nocneamux 18 mecern.

Tpajawe tipasa Ha HO64aHY HAKHAGY je TPU, LIECT, feBeT WIN JBAHAECT
Mecelly, Y 3aBUCHOCTH Off TOTa KOMMKM je CTaX OCUTypama He3aroCTIeHOT
mmua. VHave, [y>KuHa Tpajarma IpaBa Ha HOBYaHy HakHany y Cpouju je cse
IO TIpe HeKOIMKO Mecelln M3HOCWIA 24 Mecella, TaKje JBOCTPYKO Ay>Ke HeTo
maHac. Tpajame nmpaBa Ha HOBUaHY HaKHAJy yTu4e Ha e(MKACHOCT He3aro-
C/IEHNX Y TPaXKely II0C/IA, @ aKO je TO Tpajarme HeOrpaHWIeHO WM IpeTepa-
HO IyTO, OHJ]a TO YTH4e Ha CTBapame yrOpOoYHe He3amoC/IeHOCTI. 360T Tora
je cMameme Tpajama IpaBa Ha HOBYAHY HaKHa/ly Mepa 3a nosehame edpukac-
HOCTM TpaKema Iocna. IIpaBo Ha HOBYaHy HakHafy mpeMa nopaunuma HC3
(momaum u3 2007. ropyHe) ocTBapyje caMo OKO 8% He3alloC/IeHMX /uija Ha
eBUJICHIIVjM, @ CPEfICTBA KOja ce TPOllle y OBe CBpXe M3HOCe Yak 67% Oyuera
HC3, nmn 0,75% ogm BII-a y 2007. roguHm.

OcHosuya 3a yimiephusarve sucuHe Hoé4uaHe HAKHAge jecTe TPOCEYHA
3apajia, OHOCHO IlIaTa WM HaKHafla 3apajie He3alOC/NIEeHOr Y CKIaly ca 3a-
KOHOM Y IOC/IENbMX HIECT MECEL KOjU MIPETXOE MeCELlY y KOjeM je IIpecTao
pajHM OJHOC, OHOCHO ocurypame. HoBuaHa HakHaja yTBphyje ce y Bucunm
on 50% rope HaBelleHe OCHOBMIIE, C TUM Jia OHa He MOXke O6uTu Buita o 160%
HIUTH HIDKa off 80% MuHMMasIHe 3apaje yTBpheHe y cKlafy ca mpomycuma o
pany 3a Mecel, y KOjeM Ce BpIIM MCIIaTa HOBYaHE HaKHAJe.

Vspany 3a HakHafle 3a Cy4aj HesamocneHocTy y CpOuju ¢y HUCKU U
[aJIeKO Cy MCIOf, MIPOCeKa 3aMaHOEBPOIICKMX 3eMasba, Kao IITO Ce U3 JJOMET
rpadukoHa u Tabene MoXKe BULETIH.

7 Bup.: 41. 66-77 3akoHa 0 3aIlOI/baBaILY M OCUTYpalby 3a C/Iy4yaj He3allOCTeHOCTI.
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VisBopu: Eurostat, OECD (2004), Nesporova, A., Cazes, S. (2006), Nesporova, A. (2008), NSZ,
Employment in Europe (2006)

Tabena 10.
Vspany 3a akTUBHe ¥ MacUBHe MOUTHUKe TPXKUIITa paga y Cpoujn
HOB‘{aHe HaKHa[e yKyHHO — aKTUBHE Mepe IIO/INTUKE TP)KI/H_HTa
(% BIIIT) pana (% BIII)
2002. 0,46% 0,13%
2003. 0,67% 0,08%
2004. 0,80% 0,03%
2005. 0,72% 0,09%
2006. 0,74% 0,08%
2007. 0,75% 0,11%

VisBop: Harmonanna cmyx6a 3a sanouvpaBame Perry6nuke Cpbuje

MsneTn nopaum mokasyjy ma JJaHcka MMa BUCOKe M3JAaTKE 3a HaKHa-
e 3a ClIy4aj HesamocneHocTV (mpaheHe BMCOKMM M3fjanyMa 3a aKTUBHe
Mepe MOMUTHKE TPXKUINTA paja), MTo Huje caydaj ca Vipckom m Bemmkom
bpuranmjom Koje nmajy Hucke nsgarke 3a ciaydaj HesanocnmeHoctu. Hemauxa
u PpaHIlycKka UMajy ofj CpelbIX N0 BUCOKMX M3JIaTaKa 32 HAKHA/le 3a C/Iy4aj
He3aIllOCTIeHOCTU. Y 3eM/baMa y TPaH3NULVjM M3ZALM 3a HAKHAJe 3a CIydaj
He3aIoC/IeHoCTH ¢y Hucku. Y Cp6uju n3gany 3a HakHajie 3a CIy4aj He3amo-
CTIEHOCTH JaJIeKO Cy MCIIOf] 3aI1aJHOEBPOIICKUX 3eMasba, JOK CY Y OIHOCY Ha
ocTase 3eM/be y TPaH3UIIMjU PeTaTUBHO BUCOKI.

ITpema crymuju Csetcke 6Gauke Serbia: labour market assessment u3
2006. rogure y Cpbuju je: 1) penaTMBHO Maay fieO0 HE3aNOC/IEHMX IIPUMa
HOBYaHY HaKHafly 3a HesamocseHe (5,5% y 2005. roguHn), a Kao y3ponu 3a
TO HaBOAM Ce Ja MHOTY He3aIllOC/IeH!M HeMajy IIpaBO Ha HOBYAHY HAKHA[Y U
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Iia je BUCOK ye0 ZYTOpPOYHO He3alloC/IeHNX KOj/IMa UCTIYe IIpaBo Ha HOBYa-
Hy HaKHaJy, 2) TpocevYHa BPeHOCT HOBYAHe HAaKHaJie 32 He3aIloC/IeHe je pe-
IATMBHO HVCKA y OJTHOCY Ha 3apajy: 47% Tpocedne Heto 3apaje.’ Hapenena
CTYAMja HAaBOAY U Kallllbebe y VCIUIATy IIpBe” HOBYaHe HaKHaJe 3a He3allo-
C7IeHe, IITO CTBapa MOTHB 3a YK/by4MBame Y He(pOpPMaTHy HE3aIOCTeHOCT.
IIpema HekuM cTpydmanyma: ,ONmTy 3aKk/bydyak je Jja CUCTEM HaKHaje 3a
cry4aj HesamocneHoctu y CpOuju He BpLIM afileKBaTHO YJIOTY,CUTYPHOCHE
Mpexe’ 3a pafjHMKe KOji Cy IpMBpPeMeHO 6e3 Ioc/la M y IOTpasy 3a HO-
BuM 3anociemem. 0 Ha APYTOj CTpaHU, 3L 32 AKTUBHE Mepe ITOJIUTUKE
Tpxuira paga y Cpouju u mopep \BUXOBOT pacTa Cy Ha PeIaTMBHO HUCKOM
HuBOoy U usHoce Tek 0,1% B/III-a, ok je y eBpOIICKMM 3eM/baMa Y/IeO OBMX
uspataka y 2006. roguau nsnocuo 0,73% B[II1-a. 360r Tora mporeHar ms-
flaTaka 3a aKTMBHe Mepe MONMTHKe Tpxuiurta pajga 'y Cpbuju ,mopa 6utn
YABOCTPYYEH y HapefiHe JBe TOAMHE, a 3aTUM IIOCTeneHo noBehaH 3a HeKMx
0,4% BIIIT-a 5o 2014. rogune* !

IIT duHaHCcupamwe ocUrypama 3a C1y4aj He3al0CIeHOCTH

ITpaBHu npomcu Kojuma ce ypebyjy mpasa u o6aBese 13 ocurypama 3a
CITy4aj He3aIroCTIeHOCT U CUCTeM PUHAHCHPama OCUTypamba 3a CTy4aj He3aro-
cnerocty y Cpbuju cy: Tope MOMeHYTH 3aKOH O 3aIlON/baBaby M OCUTYParby
3a C/Iy4aj He3aNoCIeHOCTH, 3aKOH O JIOIPMHOCKMA 3a 00aBe3HO COLMjaTHO
ocurypame'? u Craryt Hanmonarmie crysx6e 3a sanomybasatbe. >

Hanmonanna cmy»x6a 3a 3amolbaBame CIIPOBOAY 00aBE3HO OCUTY-
pame 3a crmy4aj HesamocneHocTyu. IlocmoBe 3amonnbaBama, OCUIypamba
3a CIy4aj He3alloCJIeHOCTHM, OCTBapuBame IIpaBa M3 OONIACTH OCUTypama
3a C/Iy4aj He3aloCleHOCTM U APYIUMX IpaBa y CKIafy ca 3aKOHOM, Kao I
Bobeme eBuieHIMje y 00/IacTy 3amolrbaBama obaspa Hanmonanua cmysx6a
3a samourbaBame. [lakie, IOMUTHKA 3amolbaBama y Cpbuju crposoau ce

8  Bup.: Serbia: labour market assessment, The World Bank, Washington D.C., 2006, cTp.
80.

9 Bup.: Cnysbenu inacnux PC, 6p. 84/04, 61/05, 62/06, 5/09.

10  Bup.: Maja Jauppuh, Ceermana Axcentujesuh, Hophe Murposuh, ,,Pnexcubumisoct u
CUTYpHOCT Ha Tpxuiry papa y Cpbuju®, Exonomcka tionuitiuxa Cpouje y 2009. iogumu
U U3a306u ceellicke exoHomcke kpuse, Hayuno mpymrTBo exoHomucra u ExoHOMcKHu da-
KynreT, beorpan, 2008, cTp. 7.

11 Bup.: Muxaun Apanpnapenko, lopan Kpcruh, Ananusa yitiuyaja donuitiuke 3aioumnasara
U aKimueHux mepa wpscuwinia paga y Peiyonuyu Cpéuju 2003-2007, Bnapga Peny6muxke
Cp6uje, Tum noTipencenuuka Brage 3a umiuiementanujy Crpareruje 3a cMamemwe Ci-
pomaiutBa, Beorpap, centembap 2008, ctp. 42.

12 Bup.: Cnyxbenu inacnux PC, 6p. 84/04, 61/05, 62/06, 5/09.
13 Bup.: Cnyxbenu inacnux PC, 6p. 8/04, 35/04 — ucnp., 70/04, 20/08, 8/09 un 9/09 - ucnp.
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npexo HaumoHanHe ciy>x6e 3a 3amolbaBare, Koja je I/TaBHa MOCPEHIYKA
MHCTUTYLMja Ha Tpxuity paga y Cpouju. Ilopen nocpenunuke ynore, Ha-
IMIOHa/IHAa Cy>k0a 3a 3amonUbaBame 00e30elyje HOBYaHY HaKHaJY, 3[paB-
CTBEHO OCUTYparbe U MEeH3MjCKO ¥ MHBAMIN/CKO OCUTYpatbe U Jpyra Ipasa, a

BOIM 1 aKTUBHY HIOJIUTUKY SaHOIHTbaBaI‘ba.14

O6aBe3HUM OCHUTIypameM 3a CIy4aj HesamocleHocTu obesbebyje ce
HOBYaHAa HAaKHAJla CBUM JIMIMMa Koja Cy OuIa ocurypaHa HajMame 12 Mece-
IVl HEIIPEKUJHO WIN C IpeKuaMMa y nocnenmux 18 mecenn. Hesamocnenn
¥Ma IIpaBO Ha HOBYaHY HAaKHAJly y C/Iy4ajy IpecTaHKa pajjHOT OJHOCA MU
IpecTaHKa 06aBe3HOTI OCUTYParba, II0 OCHOBY IIPeCTaHKa PafHOT OHOCA OT-
Ka30M Of] CTpaHe IMOC/IOMaBIIa, Y CKIafly ca IPOINCHMA O Pafly, Y3 UCIYHebe
IPONMCAHNX YC/IOBA, PecTaHKa pajHOr OffHOCa Ha oxpebheHo Bpeme, mpu-
BpeMEHMX M IOBPEMEHNX IIOC/IOBa, NMPOOHOI pajia, IpecTaHKa (yHKIuje
M3a0paHNX, UMEHOBAHMX M IIOCTaB/bEHNX JIMIIA, YKOIUKO HMje OCTBApEHO
IIpaBO Ha MUPOBame PaJHOT OfHOCA WMIM HaKHafly IUIaTe, Y CKIafy ca 3a-
KOHOM, TIPeHOCa OCHMBAYKMX IIpaBa BIACHMKA, OJHOCHO 4WIaHA NPUBPE-
HOT JpYIITBA, OTBapame CTedyaja, IOKpeTale IMKBUJALMOHOT IOCTYIIKa
U y OPYTMM CIIy4ajeBMMa IpecTaHKa paja MOCIOAaBLA, Y CKIaJy ca 3aKo-
HOM, IIpeMeIlTaja OpauyHor Ipyra, Y CKIafy ca IMOCeOHUM IPOIMCHMA, Ipe-
CTaHKa PaJHOT OJHOCA y MHOCTPAHCTBY, Y CKIafly ca 3aKOHOM, OHOCHO ca
MebyHapopHuM criopasymMoMm.

[Tpruxon Hanyonanue cnysx6e 3a 3alolbaBambe YMHE CPECTBA:

IONpMHOCA 32 00aBEe3HO OCUTYparbe 3a C/Ty4aj He3aloCIeHOCTH;
u3 6yirera Perry6muke Cp6uje;

OCTBapeHa y/larameM KaIlTala;

noMahux ¥ MHOCTPAHUX KPEAUTa, Y CKIafly ca 3aKOHOM;
IIOK/IOHA, IOHALMja W JIerara;

S o e

Apyra CpefacTBa OCTBap€Ha y CK/Iay ca 3aKOHOM.

[Tporpamu 1 Mepe aKTUBHe IONNTHKE 3allOLIbaBaba (PMHAHCUPA)Y Ce
u3:

1. 6yyera Peny6muke Cpbuje;

2. cpepcTaBa TepUTOpHUjaTHe Ay TOHOMIje U jeAMHNMIIA IOKATHE CaMo-
ylpase;

3. TOK/IOHa, TOHAIMja, /IeraTa, KPeAnuTa, KaMara U JPYIMX CPeAcTaBa,
y CKJIaZy ca 3aKOHOM;

4. pompmHOCA 3a CITy4aj HE3alOCTIeHOCTI;

5. mpyrux m3BOpa, y CKIafy ca 3aKOHOM.

14  Bup.: w1 36-58 3aKkoHa 0 3aIOI/baBalby U OCUTYPaIby 3a CIy4aj He3aIOCIeHOCTH.
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HaBeneHa cpefcTBa TepuTOpHjaHE ayTOHOMUjE ¥ jeAMHILIA JIOKATHEe
caMoyIIpaBe BOJie ce Y OKBUPY OyHeTcKor (poHa KOju ay TOHOMHA IIOKpajIHa,
OfHOCHO jeVHMIIA JIOKaJIHe CaMOyIlpaBe OTBapa y CKIafly ca 3aKOHOM O
6ynyeTckoM cuctemy.'” TepuTOpMjaTHa ayTOHOMMja, OFHOCHO jeMHMIA JIO-
KaJIHe CaMoyIIpaBe Koja, Y OKBMPY IOKDPajUHCKOI, OfHOCHO JIOKAJTHOT aK-
IIMOHOT IIIaHa 3alloli/baBaiba, 0bOe3bebyje Buie o monoBMHE cpefcTaBa
notpebHMX 3a puHaHCUparbe ofpeheHOr mporpama WM Mepe aKTUBHE IIO-
JIMTUKe 3alloll/baBalba MOXKe IOJHETV 3axTeB MUHMCTapCTBY 3a paj 1
3amnompaBaibe PC 3a ydemhe y ¢uHaHCHMpamwy TOT IporpaMa Wiu Mepe o
KOMe OfiIydyje MUHMICTAp HaJJIe>KaH 3a II0C/IOBe 3allol/baBama y CKIafly ca
PACIIONIOKMBYUM CPEeACTBMMA U KPUTEPUjyMMMa U3 AKIMOHOT IUTaHa C TUM
fla MIHICTap MO>Ke OJOOPUTH Taj 3aXTeB M aKO TePUTOPHjaTHA ay TOHOMU]a,
OfHOCHO jefMHMI]A JIOKa/JHe caMmoylpase, obe3bebyje mame of monoBuHe
HoTpeOHMX cpeficTaBa 3a PpuHAHCUpabe ofpeheHor mporpama mmm Mepe ak-
TVMBHe HOJIMTYKE 3aIOI/baBarba YKOIMKO je Taj IPOrpaM MM Mepa YCMepeH
Ha HepasBUjeHy OIIITHHY, a WTO je yTBpheHo y ckaamy ca moce6HUM Ipo-
mcoMm Bnanme PC.

Ob6aBe3HO ocurypame 3a CIy4aj He3aIllOCTIEHOCTH je [ieo cucTeMa 0ba-
Be3HOT COLIMja/IHOT ocurypama rpahana kojum ce o6e36ebyjy npasa 3a cyqaj
He3aIl0C/ICHOCT! Ha HadenyMa 00aBe3HOCTH, Y3ajaMHOCTY M COMMAAPHOCTIL.
O6aBesHNM OCUTypameM 3a CITy4aj HesarocneHocTn 06e36ehyjy ce mpasa 3a
CIIy4aj HE3AMIOC/IEHOCTH, U TO:

1. HOBYaHa HaKHaa;

2. 3[paBCTBEHO OCUTypambe ¥ IeH3MjCKO ¥ MHBAMUICKO OCUTypame y
CK/IaJly ca 3aKOHOM;

3. ppyra mpaBa y CKJIafly ca 3aKOHOM.

CpencTBa 3a OCTBapyBarbe IIpaBa 13 00aBe3HOI OCUTYpaba 3a CIy4aj
He3aloc/eHocTn 06e36ebyjy ce momprHocuMa 3a 06aBe3HO OCUIypame 3a
CIy4aj He3aIoCTIeHOCTHU M IPYIUX CpeficTaBa obesbeheHnx y ckmany ca 3a-
koHoM. Kazma ce gompuHOcu 3a 06aBe3HO Ocurypare 3a CIydaj Hesarocse-
HocTu mnahajy ncroBpemeHo 13 OCHOBHUIIE (HIIp. U3 3apaje, Off CTPaHe 3aIo-
CJIEHOT) 1 Ha OCHOBMIY (HIIp. Ha 3apajy, O CTpaHe MOC/IOAABIIA), 0OpadyH
[OIpUHOCA 3a 00aBe3HO OCKUTYparbe 3a C/Iy4aj He3aIOCTeHOCTI BPILY Ce 110
cromu op, 0,75%. Kaza ce jonmpunocu 3a 06aBe3HO OCUTyparbe 3a CIy4aj He-
3anocneHocTy mahajy camo 13 ocHoBuIle (HIIp. U3 omopesuse JO6uUTH), 00-
padyH HOIIpMHOCA 32 00ABE3HO OCUTYparbe 3a C/Iy4aj He3aIOCTIeHOCTH BPIIN
ce o cronu ox 1,5%.

3aHMM/BUBO OU OVMJIO OCBPHYTM Ceé Ha CTPYKTYpPy HPUXO[a U Pacxo-
ma Hanyonanne cmyx6e 3a samonypaBame. Ilogany y fomyuM Tabemama to
IIOKas3yjy.

15  Bup.: 4. 64-67 3akoHa o 6ynieTckoM cuctemy, Cnymbenu inactux PC, 6p. 54/09.
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Tabenma 11.
IIpumama HanmonanHe cnyx6e 3a 3anombaBamwe y Mt PCJJ

YKynuu npuxopn u Conujanau Honaumje n Ocrann

Hepunon IpMMama TOIPUHOCK tpaHcdepu | mpuxonpu
1=2+3+4 2 3 4

2003. YkynHO 9,813.0 4,644.9 5,116.4 51.7
2004. YkynHo 15,272.9 6,397.4 8,811.6 63.9
2005. YkynHo 17,364.4 8,461.8 8,820.7 81.9
2006. YkynHO 21,338.3 10,404.9 10,812.0 1214
2007. YkynHO 26,467.3 12,422.8 13,782.2 262.3
2008. YkynHO 30,937.1 14,626.6 16,055.6 254.9

VisBop: Bunitien jasuux gunancuja 3a mecen jyn 2009., 6p. 59, ctp. 58.
Penry6nuka Cp6uja. MunncrapcrBo ¢unaHcuja. beorpan, 2009.

Ta6ena 12.
Mspany HanmonanHe cny>x6e 3a 3anombaBamwe y ML PCJJ

YKynHu Texcyhn Pacxomn | Kopumheme Ormnara | Mowamie i
ITepuox pacxomu 1 3a poba n
pacxopu Kamara | TpaHchepu
u3gaLyu 3amocieHe | ycayra
1=2+9+|2=3+4+5

10 +11 +6+7+8 3 4 > 6
2003. YkynHo 9,802.8 9,720.3 459.7 550.7 0.0 2.1
2004. YkynHo | 14,556.1 14,421.3 633.9 398.6 0.0 2.6
2005. YxynHo | 17,057.5 16,848.6 920.0 512.5 0.0 0.0
2006. YxynHo | 21,168.6 21,051.7 1,106.4 7233 0.0 0.0
2007. YxynHo | 26,702.9 26,519.7 1,623.4 762.1 0.0 0.0
2008. YkynHo | 31,274.1 31,046.6 1,902.4 752.8 10.4 0.0

Hpa.B ans Octamu Kamuramamu | Ortmrara Ha6aBIfa

ITepuop, coLyjaTHOT ¢duHaHCHjCcKe
pacxonu U3ganu [/IaBHUIIE
ocurypama JIMOBHE
7 8 9 10 11

2003. YkynHo 8,688.9 18.9 40.2 423 0.0
2004. YkynHO 13,373.9 12.3 79.2 55.6 0.0
2005. YxynHO 15,409.8 6.3 132.7 0.0 76.2
2006. YxynHO 19,212.9 9.1 116.9 0.0 0.0
2007. YxynHo 24,116.4 17.8 183.2 0.0 0.0
2008. YxynHO 28,3223 58.7 2275 0.0 0.0

VisBop: Bunitien jasHux gunancuja 3a mecen jyn 2009., 6p. 59, ctp. 58.
Penry6nuxa Cp6uja, MunncrapcTBo ¢unaHcuja, beorpan, 2009.
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MsHeTu nopauy JOBO/BHO jacCHO M yBEP/bMBO IOKa3yjy ma cy y 2008.
TOMHY TIPUXOAM OCTBApeHM U3 JOHanMja 1M TpaHcdepa JOMUHAHTHU ca
51,90%, BOK HONIpMHOCK 3a 00aBE3HO OCUTYypaibe 3a C/Iy4aj He3aloC/IeHO-
ctu nsHoce 47,28% a ocranu nmpuxopgu 0,82%. Y ognocy nHa 2007. roguny
IoHaIMje U TpaHchepy U JOMPUHOCH 32 06aBe3HO COLMjaTHO OCUTYpambe 3a
CITy4aj He3aIloc/lIeHOCTH ¢y noehaHm, ¢ TuM fa je Hemro Behe nosehame kop
moHanuja u TpaHcdepa. IlITo ce TMye CTPyKType jaBHMX M3faTaka, Hajeehn
T€0 jaBHMX M3JjaTaKa OTIAfla Ha MpaBa U3 COLMja/IHOT OCUTypama Koja 13-
Hoce y 2008. roguun 90,56%, Ha gPyroM MecCTy Cy pacXoiM 3a 3aIllocC/ieHe
ca 6,08%, a Ha Tpehem Mecty cy kopumheme poba u ycryra ca 2,41%. Ha-
BefleHM TIoflaljy ITOKasyjy Jia Cy CpefcTBa KojuMma pacrnonaxe Hanmonanna
cmyx06a 3a 3aIolbaBabe HeJOBO/bHA 1 [la Ce IbJIMa He MOXKe YUMHUTH MHO-
ro, IOrOTOBO KaJia Ce MMa y BUAY BeIMYMHA M CTIOXKEHOCT IpobieMa Ipep
KOjuMa OBa MHCTUTYLMja CTOju. 360T Tora je Hy)KHa pedopMa puHAHCHpamba
06aBe3HOT OCHUTypaba 3a Cy4aj He3alloC/IEHOCTH, a Koja Tpeba ma o6e3benn
CUTYPHOCT, IIOY3[JAHOCT 1 MPefBUAUBOCT (PyHKIMOHMCaba PoHa 0baBes-
HOT OCUTYpaba 3a ClIy4yaj He3aroCIeHOCTH.

IV 3akmpydak

CrpoBefieHa aHa/mu3a IIOKasajaa je CBY CIIOKEHOCT IpobieMaryke
¢buHaHCHpama ocUTypama 3a CIy4aj HezarmocneHocTu y Cpouju.

Y TOM KOHTEKCTY, OCHOBHM IPOOIeMM OCUTYypaiba 3a CIydaj He3allo-
C/IEHOCTM y HalIOj 3€M/bY TIOBE3aHMU CY C BMCOKOM CTOIIOM HE3aIlOCTIEHOCTH.
Mepe akTuBHe M NacUBHe MOMUTMKE TPXKUIITA pafia He MOTY a pelle Mpo-
61eM Bucoke HezanocneHocTr y Cpouju. [ITaBHO CpeicTBO 3a IpeB/IajjaBambe
npo6ieMa He3aIloCTIeHOCTH je OXKVB/baBame NpUBpefHe aKTMBHOCTH. I1pn
TOM Tpeba UMaTy y BUAY MaKpOEKOHOMCKY CTaOVIIHOCT, MHCTUTYLVOHATHA
OKBUP ¥ MHCTUTYLMje TP>XXUILTA paja.

[Toce6an mpobreM y JOMeHy OCUIypama 3a CIy4aj He3aloCIeHOCTH
IpefiCTaB/ba HeroBo (GuHaHCKUpame Koje 3axTeBa KBAJUTETHAa CPECTBA U
3HaTHO Behe M3JaTke U 3a aKTMBHE M 3a IACMBHE Mepe Ha TPXKMIITY pafia.
Capammby M3gany 3a akTMBHE Mepe Ha TPXKMINTY pajia Cy Ha PEIaTMBHO
HUCKOM HUBOY, TeK 0,1% B/III-a, 0K je y eBpOICKMM 3eM/baMa y[eo OBMX
usparaka 0,73% B/III-a. Cp6uja Mopa y rogmHaMa Koja Cy Ipej HaMma IocTe-
neHo nosehaBaty yjeo THX u3Jaraka Kako 61 OHM 3a IleT TOAMHA JOCTUIIN
0,4% BbI1-a. Cagammy n3gany 3a MacuBHe Mepe Ha TPXKUIITY pasia (HaKHa-
Jie 32 CITyYaj He3aIloC/IeHOCTH U JIp.) HUCKMU Cy ¥ JJaZeKo CY MCIHOJ HUBOA Yy
3aIla[HOEBPOIICKMM 3eM/baMa. Y CTPYKTypu mpuxona Hanmonanse cmysx6e
3a samonrbaBame y 2008. romyHu AoHanuje u TpaHchepyu nMmajy yderhe y
YKynHUM npuxopyma 51,90%, a conujannu gonpunocu 47,28%, mpu dyemy je
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y OIHOCY Ha IIpeTXOJHe TOAJHe 3a0e/IeKeH TPeHJl opacTa 1 jeffHNUX U Jpy-
TUX Opuxofa. 360r Tora MONMMUTULIM 3aIOlI/baBama Y CMUCTY (PUHAHCHpaba
Tpeba maty Behm 3Ha4aj Hero WITO OHA MMa JaHac, a ITO Hehe 6uTH HUMa-
JI0 JIAKO y yC/I0BMMA I7I00a/IHe Kpu3e M Of/IyYHOT 3a0KpeTa Ka CMarblBarby
jaBHe moTpombe y 2010. rogunm.

Mile VRANJES, PhD
Professor at the Faculty of Law University of Novi Sad

SOCIAL SECURITY FOR UNEMPLOYED PERSONS
AND PROBLEMS OF ITS FINANCING

Summary

The research has proven the complexity of financing social security for
persons having the unemployed status in Serbia.

Fundamental problems regarding social security in our country have
been linked to the high rate of unemployement in Serbia. The most effective tool
for fighting unemployment is the revival of economy. In this respect due regard
needs to be paid to macroeconomic stability, institutional framework and la-
bour market institutions.

A specific problem regarding social security is its financing which requires
substantial funds for both active and passive measures on the labour market.
Current expenditures for active measures on labour market are relatively low,
around 0.1% of the GDP in Serbia, while other European countries spend
around 0.73% of their GDP for these measures. Serbia will have to increase
these expenditures in the years to come in order to reach the level of 0.4% of
its GDP. Current expenditures for passive measures on the labour market (al-
lowances for unemployment, etc.) are low and far below the level in the West-
ern European countries. The structure of revenues of the National Employment
Service for year 2008 shows that donations and transfers take up to 51.90% of
all revenues, while social contributions up to 47.28%. Both sources of revenues
have shown the trend of growth comparing to previous years. Therefore, em-
ployment policy should be prioritized as the source of financing, which will be
quite a difficult task in the face of global crisis and cutting down public expen-
ditures in year 2010.

Key words:  financing, social security for unemployed persons, unemploy-
ment, employment, revenues, expenditures.
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ap Byx PAJOBU'R, LL.M.
moueHT IIpaBHOr akynTera YHUBep3urera y beorpagy

O OITPABOJAHOCTMU IIPMXBATAIbA MHCTUTYTA
IVNCKBATIMP®UKALNIE TVUIPEKTOPA

Pesume

OcHosHu yum 0801 paga je ga ykaxe Ha UpegHOCHiU yeoheroa UH-
ciliuilyitia guckeanugukayuje gupexiiopa y tpasHu topegax Cpbuje. JJu-
ckeanupuxayuja je jegHa og gociyuHUX caHKUUuja Koja ce moxce U3PUUATAU
upowiue 4nanosa yupase Koju cy Upekpuiuny Hexe og 3aKOHOM UPOTAUCAHUX
GYIHHOCTIU, 4 CACOjU ce Y UPUBPEMEHOM UCKbYUErY W0 TUYA U3 HOCTIOB8HOT
ceeiia. YiiopegHoupasHa ananusa tiokasyje ga Hajeehu 6poj gpiasa tiosHaje
HeKUu 8ug guckeanuguxayuje gupexivopa, a manu 6poj mehy wuma 08dj
UHCTAUTAY T ypehyje geilianHo u Ueno8uiio.

Y ysogrum genosuma o601 paga ayiiop je ykasao Ha sueciipyxe yumvese
Koju ce ociliéapyjy ysoherwem UHCTIUMLYHA gucKeanupukayuje gupeximopa.
Peu je o npogpunaxitiuukoj cankuyuju Koja tpegciiasnpa HAYUH 3audiiuilie
akyuonapa, iosepunaua u jasnux unitiepeca. Ilpegciniasmena cu u gea moiyha
Mmogena 3axoHckol ypehusarwa guckeanupuxayuje, a usspuieH je u LoKyulaj
ga ce 08aj UHCTUUTHYT 7IoOuUPa y okeéupe Heke og Hociiojehux ipana tpasa
(komtianujckoi, citieuajHoi, b6ep3anckol unu KasHenol ipaea). Y ueniipannum
genosuma 0601 paga ce aHANU3UPAjy OCHOBHU e/leMeHiliu 3aKoHCKOT ypeherva
guckeanupuxayuje: gomeH tupumete, cybjexitiu 3abpate, cagpicuxa 3abpate,
pasnosu 3a guckeanupukayujy, depuog guckeanugurkayuje u tpasHe io-
creguue uspuyarea ose cankyuje. Ykazano je u ua apobneme yHugukayuje
ose mailiepuje Ha Hueoy Eepoiicke ynuje. Ha xpajy paga cy gaite tipeiio-
pyKe 0 OUmUMAnHum HauuHuma 0ygyhe umiinemexitiayuje UHCIAUIAYA
guckeanupuxayuje gupeximopa y cpicko ipaso.
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Kmwyune peuu: gucksanugpuxayuja, gupexiiop, HegociiojHOCIH, 3a6pare u3-
6opa.

I Ilojam muckBanudpuKamuje FUpeKTOpa

Opranu ynpasbamba U IOCIOBODema IPUBPENHOr APYIITBA MOPajy
CBOje TY>KHOCTM U3BPIIABaTU CaBECHO Y CK/IA/ly Ca 3aKOHOM IPOK/IaMOBAaHUM
my>xHoctuMa. ITocTyname IpOTUBHO NMPOMMCAHNM AY>KHOCTUMA Ce€ CaHKIIN-
OHMIIIe PAa3HOBPCHUM Ka3HEHMM M TpabaHckuM caHkuujama. 3a Behuny tux
CaHKIIVja je KapaKTepUCTUYHO Jja Cy onrtepeheHe OpOjHUM NpOLeypaTHIM
Y MaTepyjalHXM yC/IOBMMA, [€jCTBO UM je Hajuenrhe 3akacHeNIO, IpUMeHa y
Ap>KaBaMa IOKasyje QyHAMEHTa/lHe paslIM4uMTOCTH, a Y Ipakcy Hajuemthe
He IIpeICTaB/bajy MOBO/bHY TapaHIVjy Aa AmpekTopu Hehe HacTaBuTH Ca
VCTYM WIM CIMYHMM aKTMBHOCTMMA. 300r TOra ce akTyenusyje IUTarbe
yBODema [1eTOTBOPHIjUX CaHKIMja Y KOPHOPAaTUBHYU aMOMjeHT, Koje 61 Mo-
e ga Oymy Ipero3HaTe ¥ BaH HAIMOHA/HNUX TpaHMIA. Y TOM CMUCIY ce
AuckBamiduKanyja fUpeKTopa MoXKe HOCMAaTpaTy Kao e(pUKacHO CPEACTBO Y
60pOY IPOTUB HeXXe/beHMX MOHAIIaka JUPEKTOpa.

Hajsehu 6poj HalmoHaHMX 3aKOHOABCTaBa IIO3Haje HEKV BUJ, JIVC-
kBaymdukanuje mupekropa. MehyTim, mami 6poj mehy muma uma retamHujy
PeryIaTUBY y TOM IIOITIefy. YIIABHOM Ce HeKM aCIIeKTV OBOT MHCTUTYTA dpar-
MEeHTapHO ypeDyjy Kpo3 fpyre mpoIce ¥ MHCTUTYTe KOjU HUCY Y AUPEKTHO]
Be3) ca IIPaBOM IpUBpPeSHMX ApyluTaBa. Bemnka bpuranmja mpencrasrpa
U3y3eTaK y TOM IIOITIERY, jep je ped O Ap>KaBM KOja OBOM MHCTUTYTY Tpa-
JAIVOHATHO TIPUCTYTIA CUCTEMATMYHO M CTymuo3Ho.” Jlucksamudukarmja
je y 0BOj mpKaBM IIpMMapHA CaHKIINja, jep ce MOCTYIAK BOAM UCK/BYYUBO Y
TOM LIWBY, JOK je y APyIMM JApKaBaMa OHa Hajuenrhe ceKyHpapHa (cropen-
Ha) CaHKIMja, KOja ce M3pude Y3rPefHO Y HEeKMM APYIUMM HOCTYIIMMA IIPO-
e aupekTopa.’ Ho, 6e3 063upa Ha cTereH ypeheHOCTH 1 TIOTIYHOCTH pe-
Ty/laTuBe JUCKBamuQuKalyje, CBUM Ap)KaBaMa je 3ajefHIYKO Ja IPeKO OBOT
MHCTUTYTA MOKYIIABajy Ia CAHKIMOHNIITY HEeMOIITOBake 3aKOHCKIX CTaHap-

1 Bupu: John Armour, Gerard Hertig, Hideki Kanda, ,, Transactions with Creditors®, y: Reini-
er Kraakman, John Armour, Paul Davies, Luca Enriques, Henry Hansmann, Gerard Hertig,
Klaus Hopt, Hideki Kanda, Edward Rock, The Anatomy of Corporate Law — a Comparative
and Functional Approach, second edition, Oxford University Press, 2009, ctp. 137.

2 Cam nojam auckBammduKalmje ce IpBY My T H0jaBUO Y €HITIECKOM KOMIIAHMjCKOM IIPaBy
1928. roguue. Bupmu: Andrew Hicks, ,,Disqualification of directors — forty years on, Jour-
nal of Business Law, 1988, ctp. 27.

3 Bupm: Eilis Ferran, ,The Role of the Shareholder in Internal Corporate Governance:
Shareholder Information, Communication and Decision-Making®, y: Guido Ferrarini,
Klaus J. Hopt, Jaap Winter, Eddy Wymeersch, Reforming Company and Takeover Law in
Europe, Oxford University Press, 2004, ctp. 430, ¢pycHoTa 34.
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fia, TaKO LITO 3a0pamyjy AMPEKTOpUMa KOji CY MPEKPIININ KOHKPETHE [Y)K-
HOCT HaBeJleHe 3aKOHOM Jja 00aB/bajy JeaTHOCTH yIpaB/baiba APYIITBOM Y
oxpehenom 6ynyhem nepuopy. IIpema ToMe, fUcKBaMMUKOBAHY JUPEKTOPU
Cce IPMBPEMEHO VCK/bY4Yjy 13 HOCTIOBHOT CBETA.

II IuckBanudukanmja Kao HAYMH 3aUITHTE AKIJMOHAPAa,
NoBepuiIana M jaBHUX MHTepeca

IuckBanudukanmja je MHCTUTYT KOjUM Ce€ OCTBApYjy BUILIECTPY-
ku uwbeBu. Koju he ce mubeBu ocTBapuTH HErOBOM NPMMEHOM, 3aBVICU
Off IPOIMCAHNX AY>KHOCTM 4Mje HEUCIyHeHe BOAU IPUBPEMEeHO] 3abpaHu
obap/pama JenaTHOCTH. Kako pasnmmumre Jy)KHOCTM LITUTE paslINduTe VH-
Tepece, 3alITUTHA (QYHKUMja AUCKBAIMQUKALMje MOXe MMaTH PasHOBPCHA
ollpaBfiaiba.

Ha TeopujckoM mmany, AucKkBanudukalyja ce mpe cBera Moxke Iocma-
TPaTM Kao HAauMH yMambera CBaKOT Off TPY areHIujcKa mpobiema.

1) Kao 1m0 je mo3Haro, y cucteMyuMma [UCIeP30BAHOr aKIMOHAPCTBA
JOMMHYpA IPBY areHIMjcKU mpobseM, Koju ce MaHMU(ecTyje y OFHOCY aK-
IMOHapa U ympase.” YIaHOBU yIpaBe pajibe BpIUe OMOPTYHUCTUYKM, jep
BOfle padyyHa IIPBEHCTBEHO O COICTBEHVM MHTEPECUMa, a 3aHeMapyjy Wi
CTaB/bajy y APYIM IUIAaH MHTEpece APYLITBA U HErOBMX akioHapa. Meby
OpojHMM Ha4YMHMMA yMambJBala IPBOT areHIMjCKOr IpobremMa IOCeOHO
ce MCTIMYe OTOBOPHOCT WIAHOBA yIpaBe 300T MOCTyMama IPOTUBHO 3aKO-
HOM HPOMIMCAHNM JYXXHOCTMMA. [Iy>)KHOCTH 4YIaHOBA yIIpaBe Ce TPEeTHUPajy
Kao ex ante, a OATOBOPHOCT Ka0 ex post HAYMH yMarb€erba MPBOT areHIIMjCKOT
npo6nema.’ Kako mucksamidukaiumja mogpasymesa fia je TUPEKTOpP TIPeK-

4 Bupu: Heribert Hirte, Tim Lanzius, Sebastian Mock, ,Directors’ Disqualification and
Creditor Protection’, y: Marcus Lutter (ed.), Legal Capital in Europe, De Gruyter Recht,
2006, cTp. 255.

5 Buiire 0 IpBOM areHIMjCKOM IIpo6IeMy ¥ Ha4MHMMA HberoBor paspeliera Buay: Paul L.
Davies, The Board of Directors: Composition, Structure, Duties and Powers, Company Law
Reform in OECD Countries - A Comparative Outlook of Current Trends, IIIToxxomnm, 2000,
UHTepHeT afipeca: www.oecd.org/dataoecd/21/30/1857291.pdf, ctp. 4-11; Byk Paposuh,
»YTUI[3j areHLUMjCKUX Ipo6/ieMa Ha IIPaBO AKIMOHAPCKMX [PYLITaBa M KOPHOPATUBHO
yrpaspatbe, y: Mupko Bacupesuh, Byk Pagosuh (ypenunim), KopilopaitiusHo yipaemwarve
- 360pHuk pagosa, IIpaBunu daxynter YHusepsurera y beorpagy, 2008, ctp. 239-251.

6 Y mmpeMm CMMCIY, JY>KHOCTM Ce MOTy IIOCMaTpaTu Kao ex ante U ex post perymaTropHa
crpateruja. Y IpBy KaTeropyjy 61 cajjama T3B. IpaBuia, JOK OU y APYTy CIafamy CTaH-
mapmu. IIpaBuia mponmcyjy KOHKpeTHe pajibe Koje ce 04eKyjy off areHara y oppebenum
cnTyanyjama (Ha IIpUMep, WIAHOBM YIpaBe UMajy obaBesy fma y ciaydajy oppebenor
ryOMTKa Ca30By CENHUIY CKYNIITHHe), JHOK Ce CTaHJapAyu Kopucre 3a ypebupame
KOMIIIEKCHUjUX OIHOCA, KOj/ C€ He MOTY YPEIUT! KOHKDETM30BaHNM IIPAaBU/IMMA, a YMja
ce cafip)XIHa HaKHaJHO yTBphyje (Ha mpuMep, CTaH APy, caBecHOT TIOHAIIama, #06pe Bepe,
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PO HEKE USPUYUTO IIOMEHYTE NY>KHOCTH, U3 TOT yI/Ia C€ OHA MO>KE ITOCMa-
TpPaTU Kao Ha4YMH HaKHAJHOT yMambema IIPBOI areHImjckor mpobnaema. IIpe-
KO JMCKBa/u@uKanyje Ap>Kapa MOKyIIaBa Ja CMakby areHIMjcKe TPOIIKOBE
KOj¥ TIpOM37ase 13 KOH(MKTA MHTepeca aKI[MOHAPA U WIAHOBA YIIpaBe.’

2) IIpyru areHumjcky mpo6eM MpeTIOCTaB/ba MOCTOjarbe KOHTPOTI-
HOT aKIIMOHapa U M3pakaBa ce y OFHOCY BeNMHCKOr M MAambMHCKUX aKIMO-
Hapa. Vismeby BehmHCcKor akimoHapa ¥ 4IaHOBa yIpaBe MOCTOjM HEPaCKM-
IuBa MOBE3aHOCT, Koja ce MaHUdeCTyje y Clajamby CBOjUHe HaJl JPYIITBOM
W yIpaB/bamba ApymBoM. Mehy OpojHuM HaumHMMa paspelnema gpyror
areHIMjcKor mpobnemMa MocebHO ce MCTUYY T3B. CTpaTeruje mpuHype, Koje
Ce OCTBapyjy 3aKOHCKMM IPONUCHUBAbEM NY>KHOCTU M OfTOBOPHOCTM Y/Ia-
HoBa ympase.” [luckBanudukanyja 6u ce MOITa IOCMATPaTy Kao jelHa Of
CTpaTeruja MpUHY/e, a IOCPENHO ¥ KAa0 HAYMH 3alITUTE MabMHCKUX aKLIMO-
Hapa. [luckBammoukanyja y cCUCTeMVMMa KOHIIEHTPMCAHOT aKIMOHApCTBa
MMa 1oce6aH 3Ha4aj, jep MpUMeHa OBOT MHCTUTYTA HMje UCK/bYYMBO Be3aHa
3a YIaHOBE yIIpaBe APYLITBa, Beh ce MmojjefHaKo Mo)Ke IPMMEHNTH U Ha JiM-
pekTope u3 ceHke u gaxTiiyke gupexrope. Ha Taj HaunmH je omoryheno pa ce
3abpaHa 06aB/barba [IeTaTHOCTY MIPOTErHe I Ha KOHTPOJIHE aKIMOHApe, IITO
je y ckmapy ca MofiepHUM TeHfIeHIIjaMa pa3Boja GUAYIMjapHUX JY>KHOCTH
KOHTPOZTHOT aKLMOHapa IpeMa APYWITBY, a Yy HajpasBUjeHUjUM IMPABHUM
CHCTEMMMA U IIPeMa MAbMHCKMM aKIMOHAPUMA.

3) Tpehu arennyjcku mpo6em, KOju ce jaB/ba ¥ y CUCTEMVMA KOHI[eH-
TPUCAHOT M JMCIIEP30BAHOT AKIVIOHAPCTBA, yKasyje Ha KOHQIUKT m3Meby
ApyIITBa (KHEroBMX aKIMOHAPA VI/WIV YIAHOBA YIpaBe) ¥ APYTMX HOCHIIAIA
pU3UKa ITOC/IOBama (3aMI0CTIeHN, TTIOBEPHOLH, TOTPOLIAYM, CYCey, 3ajefHIIIA
y HenuHy, u cin.). luckBamudukaiyja fupexTopa ce y TeOpyju JOMIHAHTHO
IIOCMaTpa y KOHTEKCTY OBOT Mpo67IeMa, jep ce OCHOBHM CMICA0 U OIPaB/arbhe

HOCTOjaI-ba OBOI' MHCTUTYTA Ha/la3M y 3alUTUTU MHTEpeECa HOBCPI/IHaL[a,H a

[IPaBUYHOCTH, Pa3yMHOCTH, U C11.). Burue Bupu: Louis Kaplow, ,,Rules versus Standards: an
Economic Analysis, Duke Law Journal, 6p. 42/1992, ctp. 557-629; John Armour, Henry
Hansmann, Reinier Kraakman, ,,Agency Problems and Legal Strategies®, y: R. Kraakman,
J. Armour, P. Davies, L. Enriques, H. Hansmann, G. Hertig, K. J. Hopt, H. Kanda, E. Rock,
Has. geno, cTp. 39-40.

7 Bupm: Richard Williams, ,,Disqualifying Directors: a Remedy Worse Than the Disease?",
Journal of Corporate Law Studies, 6p. 7(2)/2007, ctp. 218.

8  Bupam: Mupko Bacwsesuh, ,KoproparusHo ynpasmare u areHuujck npobiaemu’, Ana-
nu IIpasHoi gakynitieiia y Beoipagy, 6p. 1/2009, ctp. 18.

9  Bupam: 3axoH o mpuspenHuM apyursuma (Cryxbenu inacuux PC, 6p. 125/2004, name y
¢dycnorama: 30T1M), wr. 31(1)(2).

10  Bupu: Robert W. Hamilton, The Law of Corporations, West Group, St. Paul, Minn., 2000,
crp. 373-375.

11 O puckBamuduKayjy Kao HauVMHY CMambyBarba areHINjCKIX TPOLIKOBA KOjU IIPOM3/Ia-
3e M3 KOH(INKTA MHTepeca APYIITBA M HeroBux mosepmiana sumu: R. Williams, Hae.
41aHax, cTp. 218.
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TIOCPEIHO ¥ Y 3aIITHTH jaBHUX MHTepeca.'? 3airTura mosepuniana je moce6-
HO aKTye/lHa y CUTYyalujaMa KajJa APYIITBO Y/Iasyl Y 30HY MHCOTBEHTHOCTH.
IIT0 je HPyUITBO 6/MKe MHCOMBEHTHOCTH, TO AKI[VIOHAPYU 1 YWIAHOBY OpraHa
ynpas/pama uMajy Behu mopctniaj na pusukyjy, ynasehn y cse HemsBecHMje
IIOCTIOBHE TTOAYXBaTe, WIN Jla CMUII/bAjy Ha4MHe KaKo fja Behn feo nMoBuHe
APYLITBa CTaBe BaH JOMalllaja [IOBEpUIALla Y KaCHMje OTBOPEHOM CTEYajHOM
HOCTYINKY. Y IWbY JeCTUMY/IUCabha BpIIekha pajiby Ha IITETy IIOBepuIana
APYLITBA Y IIOCTIOBHOj KPM3M, IPABO aKLIMOHAPCKMX APYLITABA je PasBUIIO
OpojHe MHCTUTYTe, Mehy Kojuma m muckBammuKaiyja uMa 3amaxeHo Me-
cro. MebyTum, He Tpeba CMETHYTHM ca yMa UMIbeHUIY Aa YCTIOBM 3a IpHU-
MeHy 3abpaHe o6aB/barba [EMTAaTHOCTU YIAHOBA YIpaBe HUCY BE3aHU CaMO
3a BplIeme pajmpy y BpeMe IOCTOBHE Kpu3e WM 3a €BEHTYa/lHO KacHUje
oTBapame cTeyajHor moctynka.' [Jucksamidukaryja je 3aMuIIbeHa Kao ofl-
TV VHCTUTYT, KOj) HeMa 3a LM/b Ja LITUTH IIOBEPUOLie CaMO Y CUTyaljamMa
Kajia ce APYILITBO Hanmasu y ¢uHaHCKjckuM noTemkohama. HampoTus, po-
MMHaHTaH npo¢urakTnukn edekar pauckBanudukamyje omoryhasa samTm-
Ty jaBHOCTU M IOBepuiana 6e3 063upa Ha pUHAHCHjCKM [IO/IOXKAj [PYLITBA.
[TperwoMm 3abpaHe obaB/bama JiemaTHOCTK Y OynyheM mepuopy ce mpeBeH-
TUBHO yTH4e Ha AMPEKTOpe [a CaBeCHO M3BPIIABajy 3aKOHOM IIPONNCaHe
IY>KHOCTH, IOK Ce M3puiameM 3abpaHe mrurte 6yayhm mosepmoun on am-
peKTopa KOji Cy y HPeTXOJHOM IIepUOAy NPeKpUININ CBOje obaBese MM
Cy ce Ha [[pyry Ha4MH MOKas3aay Kao HEeMOJoOHN 3a Bpliewme TuX QyHKIMja.
ITpema ToMe, yicKBammMUKALMjOM Ce He OCTBapyje AupeKTaH edeKkar Ha Io-
Beplolle JPYIITBA, jep ce BbeHa MOC/IeANIa He CACTOjU Y HaKHaM IITeTe Ho-
BepyonyMa 360r yunmbeHNX IPOIyCTa, Beh y 1m1xoBoj 3amuTutu pro futuro.

Kao Hajuemhe ompaspame mocrojama AucCKBamnpuKanuje ce UCTUIe
3aIITHUTA jaBHOCTHM, a HApPOYMTO IOBepumIala, 360r 3joymnorpeba orpaHum-
yeHe ofTOBOpHOCTY. OrpaHMYeHa OJTOBOPHOCT je I0jaM KOjU ce Y TeopUju
KOMIIaHUjCKOT IIpaBa yoOM4ajeHO Be3yje 3a IpaBHY MO3MULMjy aKIMOHApa,
jep je BUXOBa OTOBOPHOCT 3a 0bOaBe3e APYIITBA OTPAHMYEHA, M TO 10 BU-
CIHe YTOBOPEHOT a HeyHeTor ynora. OBakBo o0jalllmberbe Ma CMICIA aKo ce
nobe of unmeHNIe fa ce IPYMeHa MHCTUTYTA AYCKBaIudMKalyje IpyuMap-
HO Be3yje 3a jefHOWIAaHA APYLITBA ¥ APYLITBA Ca MamUM OpojeM WIaHOBa,
KOJ] KOjUX ¥ €KOHOMCKOM CMICITy He ITIOCTOjU jaCHO pasrpaHu4Yerbe CBOjUHE
Haj| IPyUITBOM Off cBojuHe ApymTsa.'? Kama ce Tome fomajy eBeHTyamHu

12 O HauMHMMa Ha Koje IpaBMIa O SUCKBaIM(UKALMjU MTUTe IOTPOLIAde 1 3alOCTIeHe
Bumre Buam: Adrian Walters, Malcolm Davis-White, Directors’ Disqualification ¢ Bank-
ruptcy Restrictions, 3" edition, Sweet & Maxwell, 2005, ctp. 33.

13 JlupekTop MOXKe OMTH AUCKBaIMPUKOBAH Y 6MI0 KOM TPEHYTKY TOKOM HOCTOjamba Ipy-
BpefHOr ApymTBa. Bupu: Jassmine Girgis, ,Corporate Directors’” Disqualification: The
New Canadian Regime?, Alberta Law Review, 6p. 46/2009, cTp. 683.

14 VY cucremmma y Kojuma ce auckanudukaimja IpuMemnyje caMo Ha jaBHa ApylITBa (Ha
npumep, y CAJl), meHa y/ora je orpaHndeHa M HeMa 3a LWb 3AIUTUTY HOBepHUIalla.
Bupu: J. Armour, G. Hertig, H. Kanda, nas. pag, ctp. 137.
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buHaHCHjcKY Tpo6IeMM y KOjuMa ce IPYLITBO Ha/lasy, fo61jaMo ClieHapyo
y KOoMe Cy 3710ynoTpebe Hajyemrhe, a 3alITUTa IIOBepuIala NOTpeOHNUja HETO
y APYTUM CIy4ajeBuMa.

JuckBammdukanyuja Kao CaHKIMja MOXKe VIMaTy HecaryefyiBe HeTaTuB-
He IOC/IeiuIle Ha penyTanujy u 6yayhu kapujepy wiana ynpase. Mebytum,
NPeHOCT AMCKBaNMUPMKaIMje y OFHOCY Ha IpyTe CaHKIMje (Ha mpumMep, ocy-
Iy 3a KpMBUYHO Jlefio Wy 06aBe3y HaKHajle LITeTe) HYje y HeHOj OITPIHI,
Tj. IOC/TeAMIIaMa 110 YIaHa ynpase, Beh y meHoj epuxacHocTu. Hamme, mo-
CTyIaK 3a AMCcKBamuMKaimjy je 6pxum, s60r dyera ce odyekyje fa ce OBUM
VHCTUTYTOM MOTY OCTBAapUTU 60JbM NIPEBEHTUBHM e(eKTU Ha pajj WIaHOBa
yIipaBe, ITO MCKYCTBO Bemnke Bputanuje Ha Haj6omu Haunn motsphyije.'©
OBakaB 3aK/by4aK MOAYNNPE U YMILEHNUIIA [la Cy Y TIPAKCK PeTKU CTydajeBu
KPMBUYHUX TOCTYIAaKa IPOTUB YIAHOBA yIpaBe 300T M3BPIIEIA TEXKUX
KasHeHUX Jiefla, Kao M Jla je TIOHOIIeme JepuBaTuBHe TyX6e onTepeheHO
OpOjHMM YCTOBMMA M OTpaHMYEHMMA, @ HAPOYUTO TO LITO Cy IPaBUIA O
CHOIIIEY TPOLIKOBA HEIOBO/BHA, IIPY YeMy je YBeK IIPUCTYINaH ¥ IpobieMm

KOJIEKTUMBHOT O,]I)'I}"{I/IBaH;a.17

IuckBamukanyja ce pasBWaa IOpeJ VHCTUTYTa IIPOTUBIIPABHE
TproBuHe (eHr. wrongful trading), ca KojuM MMa [OCTa JOAMPHUX TadaKa.
MebyTtuM, 3a pasnuky of NpOTMBIIpaBHe TProBMHe, KOja MMa 3a IM/b Ja
IOJCTaKHEe WIAHOBE yIpaBe fla OnaroBpeMeHo mokpehy cTedajHe mocTym-
Ke, ofipenbe o auckBanmdukanuju oOyxBaTajy 3HarHO Behm nujamason
cutyanuja. YocTaznoM, oBaj MHCTUTYT je U yBefleH Kako Ou ce ofroBOpPUIO
Ha IIJMPOKO PAacIPOCTPAbEHO jaBHO He3aJ0BO/CTBO 300T HaYMHA Ha KOjU CY
AMPEKTOPY OfTOBOPHY 33 MIHCOMBEHTHOCT IIPUBPEJHOT [IPYIITBA yCIeBasN
fla OCHYjy HOBa JpYILITBA ¥ HACTaBe Ca IIOC/IOBAbEM, a [a IPY TOM HUKO He
OfITOBapa MOBEPUOIMMA PETXOAHOT (MHCOMBEHTHOT) pymTBa. '8

III IBa Mmopena 3akoHCKOT ypehuBama muckBannpukamnuje

YBobhemwe MHCTMTYTa AMCKBamM@UKaluje Ipef 3aKOHOAABLA He-
MuHOBHO Hamehe munemy msmeby jemnor op aBa Moryha Mmopena, a 3aBuc-
HO OJ M3abpaHOT MOfena KOHKpPeTHU oOpucu oBOor MHCTUTyTa he O6mMTH
pasmuantn.'”’ TIpema mpsoM Mofieny, yIpas/barbe APYIITBUMA Ca OrpaHITde-

15  Bupu: R. Williams, Has. unanax, ctp. 218-219.
16  Bupm: E. Ferran, nas. unanaxk, ctp. 427.

17 Bupu: E. Ferran, nas. unanaxk, cTp. 428.

18  Bupm: J. Girgis, nas. unanax, ctp. 684-685.

19  Bupam: Vanessa Finch, Corporate Insolvency Law - Perspectives and Principles, Cambridge
University Press, 2002, cTp. 522-523.
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HOM ofiroBopHomhy ce mocMaTpa Kao IpaBoO Koje 3aBpeDyje samrury, jep
Ce OCTBapMBameM OBOT IIpaBa CTBapa APYLITBEHO OorarcTBo. [lupekrop je
NMIie Koje Ipey3uMa IOC/IOBHY PU3NK, a KOMITAaHNjCKO IIPAaBO My Jjaje cmobo-
Iy Jia JOHOCHU IIOC/IOBHE OTyKe Koje Hehe OMTU ImpencnuTuBaHe Off CTpaHe
cypa. Ipyru Mopien mocMaTpa OCHUBambe U yIpaB/bakbe JPyLUITBMMA Ca Orpa-
HIYeHOM oAroBopHourhy kao IpuBuIernjy, Kojy Tpeba kopuctutu Bogehn
padyyHa o jaBHUM MHTepecuMa. OBaKBO CTaHOBUILITE Maje KOMIAHUjCKOM
IpaBy NepCHEeKTUBY COIMjaTHe OATOBOPHOCTH, KOja y cBOM (poKycy Hema
VICK/bYy4YMBO VHTepece aKIOHapa, AMpeKTopa U HoBepuiala, Beh y 063up
Tonase U MHTepecu PYyTUX HOCU/IAIA PMU3MKa IIOC/IOBaba APYIITBA (Ha IIpK-
Mep, TIOTPOIIaYa, 3allO0C/IeHNX, U CIL.).

INocnepuue mpuMeHe jemHOr Of ABa MOJeaa HAa MHCTUTYT HMUCKBa-
mmuKanyje cy AujaMeTpaaHo cynpoTHe. [IpBu Mofen 1monasu of mocTaB-
Ke II0 K0jOj je MeIlame y IPaBO Ha yIpaB/bake APYIITBMMA Ca OTDAaHM-
4eHOM OArOBOpHOIINY OIpaBJaHO CaMo y C/Iy4ajy HeCaBeCHOT IOCTyIama
(xpuBune) oppehenor muua. Oryna ce muckBamuduKanyuja mocMarpa Kao
Ka3HeHa Mepa, a K/by4Hy Y/IOTy Y TOM IIOITIefly UTpa yTBphuBame Hamepe,
HeIlaXibe MM Kpajibe HelMaxibe aupekTopa. CreleH KpuBMIlE M TeXMHA
nospesie he IMpeKTHO yTHIIATH Ha AYXXMHY Tpajama 3abpane. CympoTHO
TOMe, MOfeN KOj/ yIpaB/balbe APYIITBOM IIOCMAaTpa Kao IPUBUIETW)Y,
CBPXY AUCKBanuduKanyje He BUAY Yy KaKIbaBalby M CTUTMATU3ALVjU -
pexTopa, Beh y moTpebu samrTure jaBHuMX mHTepeca. JuckBanmmdukanyja
HJje HY>KHO IIOBe3aHa ca KPUBUIIOM, jep ce 3abpaHa o0aB/bama Jie/IaTHO-
CTM MOXXe OTpaBIaTM U HekommeTeHTHouthy mupexrtopa.’’ Heomrosop-
HOCT y ofpeheHnM ciydajeBuMa MoXKe INTUTUTU JVPEKTOpPe Of MOCIENM-
Ila ’BUXOBEe HEKOMIIETEHTHOCTM, a Ha LITeTy IoBepumiana. 360r tora ce
M MCTWYE fla je 3alITUTa MOCTOBHOT MOpaja jefjlaH Of LubeBa yBobhema
wHCTUTYTa muckBamudukanuje.’! HakamocT, KOPIOPaTUBHO yIpaBibabe
jOIII YBeK Huje IPOHAIUIO afieKBaTHe MeXaHM3Me 4uja 61 IpyMeHa rapaH-
TOBa/Ma M300p CTPYYHOTr 1M OATOBOPHOI JIMI]A HA YIpaB/bauyke IIO3UILMje Y
npymTey.”? IIpemMa HEKMM MCTpaXMBamuMa, Mame o 10% mupextopa je
npouuto ogropapajyhy o6yky npe sanounmama 06aB/barma CBOjUX JYXKHO-
cTH, a Mame of 25% mocepyje 6uno kakse mpodecroHaaHe NN MeHallepCcKe
kBanmudukarmje.?>

20  Bugm: V. Finch, Has. geno, cTp. 523.
21  Bupm: A. Walters, M. Davis-White, nas. geno, ctp. 23.

22 O HexmM IpaBWIMMa [oOpe IIpaKce KOPIOPATMBHOT YIIPaB/batbha Y TOM IOITIERY BHILE
Bupy: Kogekc xoprniopatusHor ypasmama Ilpuspente komope Cpbuje (Cryxbenu inac-
Hux PC, 6p. 1/2006), 4. 163-169.

23 Bugm: Fiona Tolmie, Introduction to Corporate and Personal Insolvency Law, Sweet &
Maxwell, London, 1998, ctp. 236-237.
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IV OIuckBanudunkanmja Kao feo Ka3HEHOT, KOMIIAaHMjCKOT,
cTeyajHor Mam 6ep3aHCKOT mpaBa

3aBMUCHO Off rpaHe IpaBa y KOjoj je AMcKBanmudukaiuja gupeKkropa
ypebeHa, oHa Moxe 6UTH €0 KOMIIaHMjCKOT, CTeYajHOT, 6epP3aHCKOT MU Kas-
HEHOT IIpaBa.

1. IuckBanudukamnyja Kao feo0 KOMIIAHUjCKOT IpaBa

HajnpuponHuje u HajnornyHmje je fa ofpende o AUCKBaINpUKaLmju gu-
pekTopa OyAy meo npasa IpuBpesHuX ApyiTasa. OBa rpaHa npasa geduHm-
1Ie TY>KHOCTY JMPEKTOPA M YC/IOBE 33 BIXOB M360D, Te ce AUCKBaInPuKanmja
Kao CaHKIMja HajioBe3yje Ha Te oppenbe. PopMarHONPaBHO ce MpaBuIa O
muckBammeuKanyju Mory Hahu y sakony koju ypebyje npuspenna gpymrt-
Ba (yoO1uajeHo OfjBOjeHa IVIaBa IIOfi HAa3MBOM JUCKBamMpyKaLuja IUpeKTo-
pa) mm Mory 6UTH fieTa/bHO IpoOINcaHa y noce6HoM 3akoHy. Hajsehn 6poj
Ap>KaBa KoJ KOjUX je AMCKBanmuuKanyja feo Ipasa INPUBPEIHUX JpYLITaBa
TIpyXBaTa IPBY IPUCTYI (Ha mpuMep, Aycrpamuja u Hosu 3enann),”* mox je
ycaM/beHM IIPECTaBHUK Jpyror npucryna Benuka bBpurannja, xoja je 1986.
TrOfiiHe IOHe/Ia ocebaH 3aKOH O JVMCKBaMMUKAIVU AUPEKTOpa KOMIIaHMja
(eur. Company Directors Disqualification Act, jame y Tekcty: CDDA).

3aKOH O IIPUBPEFHUM APYLITBUMA je YBEO Y HAIll IPaBHMU CUCTEM MHCTH-
TyT 3a6paHe M360pa, KOji AeTMMIIHO IPeICTaBba B AUCKBamduKamje. >
[Tpema meMmy, nmuua kKoja cy ocybeHa 3a ogpebena kpusnudHa mena u3 obnactu
HpUBpefie U CIyXOeHe AY>KHOCTH, He MOTY 6MTI O1MpaHa y opraHe yIpaB/barba
npuBpeHoOr ApymTBa.?* OCHOBHN YC/IOB je 1a Cy Ta KpMBIYHA JIeTa M3BpIIeHa
y Be3U ca BpLIeHmeM AY)XHOCTY Y IIPUBPEFHOM APYIITBY.

2. OuckBanudukamnyja Kao Keo CTeYajHOT MpaBa

ITop muckBanmuUKauMjoM y CT€YajHOM IIpaBy Ce y HAjIIVpPeM CMIC-
Ty TIOApa3yMeBajy pasHe BPCTe CTeYajHMX IIoC/Teamia Koje morabajy mmd-

24  Bupu: ayctpanmjcky 3akoH O akumoHapckuM apyurrBuma (Corporations Act, mame y
¢dycnorama: CA) us 2001. rommue, wi. 206A-206HB; noBo3emanackyu Kommanmjcku
3akoH (Companies Act, pame y ¢pycnorama: CA) u3 1993. rogune, wi. 382. Bume o
KOHILenTy mmckBamiukanuje Aycrpamje u Hosor 3emanpa Bupm: John Farrar, Cor-
porate Governance in Australia and New Zealand, Oxford University Press, 2001, cTp.
217-226.

25  Bupm: Mupko Bacumesnh, KopiopainiueHo yiupaemwarwe — tipasru actiexitiu, [IpaBan da-
KynTeT YHuBepsurera y beorpany u Ilpodunsect, 2007, ctp. 241, dycHoTa 30.

26 Bupm: 30I1[, un. 45(1).
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HOCT cTewajHOT mykHUKa.”” Meby muMa 3amakeHO MeCTO MMajy 3abpa-
He obaB/pama ofpeheHux memaTHocTH. 3a NMpUMeHy AUCKBamMbUKanuje y
CTe4YajHOM IIpaBy ce yoOu4ajeHo 3aXTeBa fia je ped O CTedajy Hajl MMOBMHOM
¢dusmykor mia (MHAMBUAYaIHY cTe4aj). To, HapaBHO, He 3HaYM fla KOpIIOpa-
TYBHI CTeYaj He MOYKe MMATH 32 MOCTENUITY AUCKBAaMMUKAIINjy OTOBOPHOT
nupexropa. Hamportus, Te cutyanmje cy y nmpakcu u Hajuemnhe, anmm cy oHe
IOKPMBEHE IIPEBACXO/IHO IPABM/IMMA KOMIIAHMjCKOT, a HE CTEYajHOr IIpaBa.
Kommanmjcko mpaBo yob1dajeHo 3abpamyje MMy Koje y CTe4ajHOM IIOCTYTI-
Ky H1je ocnmoboheHo of oproBopHocTy 3a mahame mpeocramnx obasesa aa
yIpaB/ba ¥ BOAY IIOCTIOBE IPUBPESHOT [PYIITBA.

3. OuckBanndukanmja Kao geo 6ep3aHCKOr MpaBa

PerymaTopHn mpucrynm mo kome je AucKBamMduUKanyja meo IpaBa
TPXKMIITA KalNTana ce faHac npumemnyje y mpaBy CAJl. OBakBum npu-
CTYIIOM C€ HIPEBACXOJHO CAHKIVOHUIIY 4YIAHOBM YIIpaBe 3a IPEBapHO
($UHAHCHUjCKO M3BeIITaBame jaBHUX [pylTaBa. YuHu ce ga craB Hemauxe
aconujanyje NpaBHMKa 1 Ipenopyka Bucoke rpyme excrnepara roBope y npu-
JIOT ONPABIAaHOCTM ITIpMXBaTama JUCKBaMMUKaIVje Kao fena 6ep3aHCKOT
nipaBa.”® OCHOBHM aprymMeHT MPOTHMB OBAaKBOT 3aKOHOJABHOT IIPUCTYTIA je Cy-
KeH JJOMeH ITpMMeHe IpaBy/a O IUCKBamMdUKanmjy, jep ce 3abpaHe offHOCe
caMo Ha Manu 6poj fpyuitTasa (jaBHa IPYILITBA), @ CAHKIVIOHNCAHA CY yITIaB-
HOM IpaBWIa 0 00jaB/bMBamby IOfAaTaKa O APYIITBY. [IBa OCHOBHA apryMeHTa
ce MICTUYY Y IPUJIOT AUCKBamMUKalyje Kao fela 6ep3aHCKOT IpaBa: IpBo,
TPXKMIITE KalUTA/Ia je MjeajaH aMOMjeHT 3a epMKacHO CIpoBoheme Impa-
BIJIA O AVICKBAMMMKALUjK, jep YIOTY M3BPLIHOI OpraHa MOXKe Jja Ipey3Me
HallMIOHA/THA KOMICHja 3a XapTHje Off BPeJHOCTI; U IPYTO, KaKko mocrojehe
caHKIMje 300r HeoOjaB/pyBarba WM HE3aKOHUTOT OOjaB/bUBarba IOfjaTaKa
HIICY Y I0OBO/bHO] MepM yCIIele Ja 3allTUTe MHBECTUTOpE, a ped je o obaBe-
31 JIPyIITBA KOja MM M3PA3UTO BETMKM 3Hadaj,” mucKBamibuKaimjom 6u ce
MOI/IM OCTBAPUTY IO3UTUBHY e(eKTU Ha TPKUIUTY KaluTasa.

27 Bumie o orpaHudemuMa Koja ce Hamehy AY>XKHUKY IIO OTBaparmy CTEYajHOr ITOCTYIIKA
Bupn: Byk Pagosuh, Mugusugyannu ciieuaj - citieuaj Hag umosunom ¢usuukoi nuuya,
Hocnje, Beorpap, 2006, cTp. 224-232.

28  Bupu: Holger Fleischer, ,The Responsibility of the Management and Its Enforcement®, y:
G. Ferrarini, K. J. Hopt, J. Winter, E. Wymeersch, nas. geno, ctp. 414.

29 Bumre o 3Hauajy o6jap/buBama MHQOpPMaNMja Ha TPXMINTY KamuTana Bupay: He6ojma
JoBanoBuh, ,JIsBemrTaBame O IOCTOBAKY AaKIMOHAPCKOT [pymITBa, y: Mmpko
Bacupesuh, Byk Papgosuh (ypenunun), Kopiiopaitiuero yipasmware — gpyiu geo (360pHuk
pagosa), Yausepsutet y beorpany, Ilpasuu daxynrer, Beorpag, 2009, ctp. 191-192.

30 Buie o apryMeHTMMa y IpWIOr oBe perynatopHe crpareruje upm: H. Fleischer, Has.
4/1aHAK, CTp. 414-415.
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4. TuckBanuduxaiyja Kao reo KasHEHOT MpaBa

MopepHa KpuBMYHA 3aKOHOJABCTBA IIO3HAjy 3abpaHy ob6aBjbamba
JIeTaTHOCTM Kao jegHy of Moryhmx KpuBMYHMX caHKIuja. Mebyrtum,
puckBamuduKanyja Kao Aeo KasHEHOT IpaBa MMa JAPYTadyuju CMMCAO Y
OflHOCY Ha AucKBammoukanujy ypeheHy KOMIaHMjCKMM, CTeYajHUM WIN
Oep3aHcKOM IpaBoM. Pasnmka je y mupeBuMa Koju ce xene noctuhu, jep
KasHeHe CaHKIWje MMajy Apyraumujy CBpXy M CMMCA0 Y OJHOCY Ha MIMOBMH-
cKe. Y CBAaKOM CITy4ajy, JUCKBaMMUKAIVy Kao Heo Ka3HEHOT Ipasa Tpeba
CMaTpaTy KOPYCHOM JIOIIYHOM pery/aTyBe AMCKBamupuKaImje TupeKTopa y
NpaBy NPUBPENHNX APYIITaBa, CTeYajHOM U Gep3aHCKOM IpaBy. MebyTum,
oHa He 6u Tpebano fa Oyzme jemuHa BpcTa AucKBanudukalyje, jep ce Kpu-
BIUYHUM CaHKIMIOHJMCAbeM He MOTY OCTBAPUTH CBE IOTOJHOCTU KOje Hy[u
oBaj mHCTUTYT. Haxkamoct, y MHOrMM fipkaBama, Meby kojuma je u Cp6buja,
pucKBamuduKanyuja Ka0 MHCTUTYT er3VCTUPA UCK/BYIMBO y OKBMPMMA Ka3-
HEHOT ITpaBa.

Y cprckoM KpMBUYHOM IIpaBy IIOCTOju Mepa Oe3bemHOCTM 3abpaHe
BpIllela I03MBa, IEIATHOCTU U JY>KHOCTM, KOja 3aBUCHO Off KOHKPETHUX
OKOJTHOCTM MOXKe IIPeICTaB/baTy AUCKBaMM(UKALMjy, Tj. 3a0paHy BplIema
II0C/IOBA YIIpaB/baba M IOCIOBOhema MpUBPeIHNM APYIITBUMA y Oyayhem
nepuopy. OCHOBHO OrpaHMYere KPMBUYHOIIPAaBHE AMCKBaMu@uKaiyje ce
OJIHOCK Ha 4MIbEHMILY Jla ce OBa Mepa Oe3bemHoCTN Moxe u3pehu camo yunm-
HUOIy KpuBMYHOT fea.”! Hajuemhe je To HeKo Of KPUBUYHUX fiefa MpPO-
TUB IpUBpefe, a HOCeOHO Jjomase y 063Mp KPUBUYHA fiela IPOY3POKOBaba
CTevaja, IPOY3POKOBama JIAXKHOT CTeyaja 1 omTehema mopepmnana. 3a pas-
JIMKY Off HEKMX JIPYTHX IpaBa (Ha IIpyuMep, HEMAuKor), KOJ, KOjUX je KpUBU-
HONIpaBHa AMCKBamMduKanyja AUpeKTopa MOBe3aHa Ca M3BPIICHEM TauHO
ofpeheHNX KPUBMYHUX flefa,”” y CPIICKOM IIpaBy ce Mepa OesbemHOCTH 3a-
OpaHe Bpllea MO3MBA, JEMATHOCTI U AY>KHOCTM MoXe uspehu ako je yunm-
HIOLly M3pedeHa KasHa, YC/IOBHA OCYyJa, Cy[cKa OIIOMEHA WM je YIMHMIAILL
ocnoboben off kasHe, 6e3 063Mpa Ha BPCTY YYMEHOT KPUBIYHOT jIena.>>
IIpema ToMe, ped je CaHKLMjU JOITYHCKOT KapaKTepa,34 a Ib€HO U3pULAILE je
yBeK (aKyITaTuBHO.

31 Bupm: Kpusnunu sakonuk (Crymbenu inacnux PC, 6p. 85/2005, mame y dycHOTaMa:
K3), un. 79(1)(5).

32 Buam: H. Hirte, T. Lanzius, S. Mock, nas. unanax, ctp. 260.
33 Bupm: K3, ui. 80(4).

34 Bupm: 3opan Crojanosuh, Komeniniap Kpusuuroi 3axonuxa, Crny>x6eHnu rmnacHuk, beo-
rpap, 2006, cTp. 263.

35 Bupm: Jby6uina Jlazapesuh, Komenitiap Kpusuunoi sakonuxa Peity6nuxe Cp6uje, CaBpe-
MeHa aIMMHUCTpanuja, beorpap, 2006, cTp. 272.
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V IIpegmer (cagp>xmna) 3abpane

IuckBanmudukanmja moppasymena ja ce pykoopehum (i.e. Hajomro-
BOPHMjUM) /IMIVIMAa Yy APYIITBY 3abpamyje obaBmame opnpehenmx nemar-
Hoctn y Oypyhem mepmopny. Koje memarnocty he 6urm mpepmer 3abpaHe
MO)Ke 3aBUCKUTH Off OpOjuX OKOMHOCTM, ¥ y OCHOBM he OUTM YC/IOB/bEHO
npuxBaheHuM cucreMoM [gucKBaMUKaIVje Y HAIMOHATHOM 3aKOHO/AB-
ctBy. HauemHo ce puckBamudukanuja Besyje 3a BPeMEHCKM OIpaHUYEHY
3abpaHy ynpasbama 1 nocnoohemwa apymrsumMa. MehyTnum, oncer mojma
yIIpaB/bamba 1 MOCIoBohema APy TBIMA MOYKe OUTI Pa3HOMNKO TTOCTaB/beH,
a HajBehyuM fe7IoM 3aBMCK Off TOTA Ja NN je AMCKBa/IM@MKalMja CaMOCTaIaH
VHCTUTYT TIpaBa MPUBPEJHNUX [[PYIITaBa, CTEYajHOT MIV Oep3aHCKOr IpaBa
VUYL HTETPA/IHU [ie0 KPYBUYHOT 3aKOHOJABCTBA.

Cucremn y Kojuma je fuckpanuuKanuja caMoCTanaH MHCTUTYT TIpe-
nusHo onpebyjy npenmer 3abpane. Kaja HajyieXXHM OpraH yCTaHOBM Jia Cy
VICIIYHeH) YCIOBM 3a JUCKBaIMUKaLUjy, ayTOMATCKV ce IpUMembyjy yHa-
npeq mpomnucaHe 3abpaHe, IITO 3HAYM Jja Y HOIVIEfly HUXOBE Cafp>KUHe Op-
raH Koju MX u3pude HeMa JVICKPEIVIOHY OlLieHy. Y OpUTaHCKOM CUCTEMY,
Kao HajpasBMjeHUjeM, AUCKBaIN(QUKOBAHUM [UpPEKTOpuMa ce 3abpamyje
o6asmame cregehnx gemarHocT: >

 IIpBO, 00aB/barbe NeATHOCTYU AMPEKTOpa APYLITBA;
e [Ipyro, ynpas/barbe MMOBIMHOM JPYIITBA;
« Tpehe, o6aB/pame ETaTHOCTU CT€YAjHOT YIPABHUKA; U

e YeTBPTO, YYECTBOBabE Ha OMJIO KOjU PYIM HAuVH, AUPEKTHO WIN
VHIVIPEKTHO, Y OCHMBAILY V/IM YIIPaB/batby LPYIITBOM.

[TpakT4HO ce AVCKBaIMPUKOBAaHMM NMIMMa 3abpamyje He camMo
fa 3aysumajy pykoBofehe mosuumje y mpyumrBuma (Ha IpuMep, WIaHO-
BU YIIPaBHOT ¥ M3BPLIHOT ofbopa) 1 ja 006aBjbajy HeaTHOCTU Koje Cy ca
BJIMa U3jefHaYeHe (Ha MpUMep, AeaTHOCT JIMKBYUJALMOHOT WM CTeYajHOT
ynpaBHMKa), Beh 1 1a Ha apyre (mocpefHe) HaYMHE YYECTBY)Y Y YIPaB/bamby
apyurBuMa. IlocpefHO ydYecTBOBame y VIPaB/bajy APYILITBOM Ce MOXe
OCTBApUTH: JOHOLIEHEM WIM YIeCTBOBAKEM Y HOHOIICHY OITyKa Koje yTI-
4y Ha [I0C/IOBambe APYIITBA Y LEIVHU WIN Y IIPETeKHOM Ay, KopulihemeM
opramrhema KojuMa ce 0cTBapyje 3Ha4ajaH edekaT Ha GUHAHCH]CKY TOSULIN)Y
APYLITBa, laBaleM Hajora, yIyTCTaBa MIN CaBeTa AMPEKTOpMMA APYLITBA
3Hajyhu fa cy fupeKTopu HaBMKHYTH [ja pajie y CKIafy ca TUM YIYTCTBHU-
Ma MM ca HAMePOM JIa IMPEKTOPU TOCTYIIe y CKIafy ca muma.”’ U3 Tora

36  Bupm: 3akoH o auckBammduKaiyju gupekTopa kommanuja (enr. Company Directors Dis-
qualification Act, nape y ¢pycHotama: CDDA) us 1986. rogmue, wi. 1(1).

37  Bupm: aycTpanmjcku 3aKOH O aKIMoHapckuM apyutsuMa (eHr. Corporations Act, name y
¢dycHorama: CA) n3 2001. roguse, wi. 206A(1).
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ce MOXKe 3aK/bY4UTH Jla Ce HaBeeHOM 3a0paHOM pajme (GpaKTIIKOT AMpPeK-
TOpa M [UPEKTOpa U3 CEHKe TPETVPajy Ha VMCTOBETAH HAYMH KA0 ¥ pajibe
TYHOBa)XHO M3abpaHor AUpeKkTopa.”® OBaKBa JIONyHa je 61T HyXHa, jep 6u
3abpaHa caMo (POpMAJTHOT yIIpaB/barba APYILITBOM ONIa IpeTepaHo OrpaHMu-
JeHa, MMajyhu y BUAY fja HOCTOje APYTY HaYMHU KOHTPOJIMCatbha yIIPaB/baba
IpymTBOM 6€3 cTaTyca ampekTopa.” Takobe, oBMM MuipmMa ce 3abpamyje fa
OyAy KOHCYITaHTY OpraHa yIpaB/bama, 300r mocpefHe MoryhHocTy fa yTu-
9y Ha poHomreme omryka.'’ [Tpema Tome, edexTn aMcKkBamMduKaimje Mory
OUTH TaKBY Ja ce JMIje KOMe je M3pedeHa 3abpaHa He MOXKe 3aLOCTUTH Y

KOPIOPAaTMBHOM CEKTOPY.

[InprHa mocraB/beHe 3abpaHe, Ma KOMMKO Ha IpPBU IIOI7Ien Ouia
OIIpaBflaHa M CMMCJIEHA, Cé MOXKe Yy HEeKMM C/Ty4ajeBMMa IT0Ka3aTy Kao Hea-
mexBatHa. [IpyMepa pajyu, eKCTeH3MBHUM TyMademeM OV ce MOTao M3BeCTH
3aK/by4aK IO KOMe JUCKBaIM(pUKOBAaHOM NIy Tpeba 3abpaHuTH Ja MOCTa-
He (BehmHCKM) WiIaH ApyLITBa ca OTPaHMYEHOM OArOBOpHOUINY, uMajyhm y
BUJIY [la CKYIIITVHA OBOT APYIITBA MOXKE Jia IOHOCK OfIyKe obaBe3yjyhe 3a
OpraHe yIIpaB/bamba.

CagpxuHy 3abpaHe HajpehyM fieoM mpomucyje 3aKOH KOju MaTU4HO
ypebyje auckBammueukanyjy. Mehytum, To He 3Hauu fa ce [pyruM 3aKOHMMaA
He MOTY YBECTH M JipyTe 3abpaHe Koje O ce IpyMemBae IpemMa JUCKBaIn-
(UKOBaHOM NOjeAVHITY.

®paHI[yCcKO MPaBO MPOIMNCYje HAjIINpPy KPYT OTpaHIderha, jep AMCKBa-
mduKoBaHOM IOjeAVHNIY 3a0bpamyje fa 06aB/ba 6110 KaKBY BPCTY aKTMB-
HOCTH KOja je IIOBe3aHa 3a TPTOBMHOM, IIO/bOIIPUBPENOM W/IM 3aHATCTBOM.
VcToM mojemyHIly, IO YCIOBOM [ia je aKLIMOHAp, MOXKe OMTH 3abpareHO
[a oCTBapyje IpaBO I/aca Ha TOAVIIBUM CefHMIaMa CKYIIITHHE, § KOM
cnydajy he cyn umenoBaru muue koje he Ta mpasa octapusaTu. Cyp Moxe

38  Buam: Roy Goode, Principles of Corporate Insolvency Law, second edition, Sweet & Max-
well, London, 1997, ctp. 478.

39  Bupu: Paul L. Davies, Gower and Davies Principles of Modern Company Law, eighth edi-
tion, Sweet & Maxwell, London, 2008, ctp. 240.

40 Bupw: H. Hirte, T. Lanzius, S. Mock, Has. unanax, ctp. 264.
41  Bupu: E Tolmie, Has. geno, cTp. 237.

42 Bupu: Peter O. Miilbert, ,,A Synthetic View of Different Concepts of Creditor Protection,
or: A High-Level Framework for Corporate Creditor Protection®, European Business Or-
ganization Law Review, 6p. 7/2006, ctp. 400.

43 O 0BakBOj 3aKOHOJ}aBHOj Ipakcu y Benukoj bpuranuju Bupu: Stephen Mayson, Derek
French, Christopher Ryan, Company Law, 23'® edition, Oxford University Press, 2007,
crp. 835.

44  Bupw: ¢paniyckn Tprosuncku sakonuk (Code de Commerce, fame y ¢pycHorama: CC),
gz L. 653-2.
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Y KOHKPETHOM C/Iy4ajy Ja OTpaHM4M U Apyra WIaHCKA MpaBa aKI[MOHapa, IIa
YaK M fIa IPUHYAHO Ipofja aKlyje ANCKBAMN(UKOBAHOT aKHI/IOHapa.45

Ha cynpotHoOj cTpaHM y OfHOCY Ha OpUTAaHCKO U (PpaHIyCKO IPaBO
HaJjIa3} ce aMepPUYKO IIPaBo, Koje Cy>KaBa KPyT OrpaHMYer-a caMoO Ha 4/IaH-
CTBO Y OpraHyuMa yIlpaB/baiba jaBHUX ApylTaBa. OBakBa KOHIEMNIMja je T0-
CIefyLIa peryancama AUcKBaaudukamje y OkBupruma 6ep3aHCKoOr Ipasa.

Y cucteMmma y KojuMa je muckpamiuKanmja caCTaBHA Be0 KpUBUY-
HOT 3aKOHOJJaBCTBa, IpeaMeT 3abpaHe Hajuemrhe Huje mpeumsupas, Beh je
Cyny para Benmka cinoboma ognyhusama y ToM noreny. Tako y Cpbuju cyn
MO>XKe YYMHVOILY KPMBUYHOT flelIa [ja M3peKHe 3abpaHy Bpllewma ofpeheHor
nosuBa, ofpebheHe [eMaTHOCTM MMM CBMX WIM HEKUX JYXXHOCTU BE3aHUX
3a 4yBame, paclojarame, Kopuiihemwe, ynpasbambe UIN pyKoBame Tyhom
umosuHOM. *® TToTeHIMjamHN ToMeH mpuMeHe oBe Mepe Ge3beqHOCTH je Ta-
KaB fla ce HbOMe MOTy OOYXBaTUTM CBYM HAYMHM AUPEKTHOT WIM VHAUPEK-
THOT yIpaB/baiba TY)OM MMOBMHOM, IIpM 4YeMy ce 3abpaHa MOXKe IIpOTer-
HYTM M Ha Jipyre akKTMBHOCTU. MebyTum, foMeH mpuMeHe mspedeHe Mepe
6e3bemHoCTN he 3aBUCUTHU Off U3peKke Ipecyne KojoM je oHa oppebena, jep
He TIOCTOjU 3aKOHCKA TIPETIOCTaBKa eHor omcera.’’ Koju he ce mosusim,
[eIaTHOCTY ¥ AY>KHOCTU 3a0paHMTH, Y BEIMKOj MEpU 3aBUCU Off IIPUPOJE
Y4YMEHOT KPUBUYHOT Jieia, IIPOLieHe /ja u 61 ce OIpaBAaHO MOITIO CMaTpa-
TH fla 6U fla/be BpIIeHe TaKBe AeMaTHOCTY 6uto omacHo,*® am u on cBpxe
Koja ce >xenmu mocTrhy m3puijameM OBe KpUBMYHE CaHKIMje (ja ce OTKIIO-
He CTama ¥ YCJIOBYU KOji MOTY OMTHM Off YTHIIdja fia yumHmnan yoyayhe He
BpLIM KPMBUYHA Jlefia, KAao U fia ce Cy36mjajy mena Kojuma ce nospebyjy mmm
yrpoxkasajy pemHocTM 3amrTunhene KpuBUYHNM 3akoHOTaBcTBOM).* TTpema
TOMe, IOMEeH IpuMeHe KOHKPETHO U3pedeHe Mepe 6e30eqHOCTI MOXKe OUTK
HOTEHIIMja/THO LIpe WK yXKe IIOCTaB/beH y OFHOCY Ha Y YIIOPeSHOM IIPaBy
npomnucaHe 3abpaHe AMPEKTHOT WM MHAMPEKTHOT YIIpaB/baiba APYIITBUMA.
OBoMe morofyje m 4MmeHNIA fja 3aKOHNMK He 3aXTeBa IIOCTOjarbe Kaysas-
HOT OffHOCa M3Mel)y M3BpIeHOr [jena U Bpllema M03MBA, AEMTAaTHOCTU WIN
myxuocti.”® OCHOBHM TIPO6/TeM Ca U3pUIIAEmeM Mepa 6e36€JHOCTI OBAKBOT
THUIIA Ce THYe He[OBO/bHE KBAMM(UKOBAHOCTY KPMBMYHOT CYAa fia M3 yITa
KOPIIOPaTMBHOT IIpaBa ca IpenysHomhy yTBpAM CBe HeIaTHOCTU Koje Tpe-

45  Bupu: ¢ppannycku CC, €. L. 653-9.
46  Bupu: K3, um. 85(1).
47  Bupu: 3. CrojanoBuh, Has. geno, cTp. 272.

48 ,OmacHocT Tpeba CXBATUTU Y CMUCITY OIIACHOCTH Off BpIIeHha KPUBMYHMX JeIa ¥ Be3N
ca BpIleeM HEeKOT MO3MBa, AeTaTHOCTY W RyxHocTu. 3. CrojaHoBMh, Has. gerno, cTp.
272.

49  Bupm: K3, um. 4(2), 78, 85(1).
50  Bupm: Jb. JlasapeBuh, Has. geno, ctp. 271.
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6a obyxBaTuTy 3a0paHOM, Tj. 1a AeUHMIIIE II0jaM YIIPaB/balba IPUBPETHIM
APYLITBOM.

3aKOH O NPMBPENHUM APYIITBYMA, Y OKBMPY MHCTUTYTA 3abpaHe 13-
6opa, Impomucyje ga nMija Ha Koja ce 0OBa HOpMa IpUMeryje He MOry 6utu
3aCTYIHUIM, WIAHOBY YIPABHOT OROOpa, IPOKYPUCTH U JMKBUAALVOHU
yIpaBHULIM IPUBPEFHOT ApyIuTBa.”” [JuckBanudukamnmja je 3aKOHOM IIPOIN-
CaHa Kao HeTaTMBaH yCJIOB 3a MMEHOBame, OTHOCHO M300p OHUX JINIIA, KOja
Cy Kao 3aCTYIHMIM APYLITBA oBJamheHy fa y ¥Me ApPYIITBA Bplle IpaBHe
pajbe, Tj. a YIpaB/bajy TyhoM MMOBMHOM.

Kao nocrnepuiie mokperama OCTYIIKa MHAVBNUAYATHOT CTe4yaja MO3Ha-
Te Cy pasHOBpCHe 3a0paHe 00aB/baba JIETATHOCTM CTeYajHOT AyHMKa. Ty,
Ipe CBera, CIajiajy orpaHMYerba JY>KHUKA [ja YIpaB/ba MIPUBPEHUM PYLIT-
BMMa, jep Ce OIpaBJaHO OYE€Kyje Ja aKo JIMIle HUje y CTamy [a yIpaB/ba
COTICTBEHNM MMOBMHOM, Hehe 6UTH y cTamy HU jja ynpasmka Tyhom. Crmy-
Ha OTpaHI¥erha Cy MO3HABA/IA M HEKM HANIM PAHMjU 3aKOHCKM TIPOTIMCH. >
ITopen 3abpaHe ymnpaB/baltba IPUBPESHUM [PYLITBUMA, CTEYajHU IPOMUCU
4yecTo 3abpamyjy AyXHMKY #a oOaBba oppeheHa sanmmama (mpodecuje),
6e3 063mpa mrTo je 3a To KBamMdukoaH. CBaka Ap>kaBa ofpebhyje koja cy
TO 3aHMMamba, Ha KOja OTBOPEHM CTEYajHM IIOCTYNAK Haf, AY>XHUKOBOM
MIMOBJHOM JieNyje Kao crpedaBajyhu ¢axTop, Te ce Ta npodecuja ogpehero
BpeMe He Mo)ke o6appaTit. Ty CIajajy yIJJaBHOM OHe JIeTaTHOCTM 3@ Koje
ce NPEeTHOCTaB/ba Ia MX MOpajy 006aB/baTy Ml KOja Cy BUYHA ¥ yCIIelIHA
Ha no/py ¢uHaHcuja. To je u pasjor 36or kora cienehe mpodecuje mory
OuTy 3abpameHe 3a CTEYAjHOI NY>KHUKA: afjBOKATypa,”” CTeYajHM YIIpaB-

51  Bupgm: 3OII[, . 45(1).

52 3aKkoH O IPMHYJHOM IIOpaBHAIKY M CTedajy u3 1965. ronmHe je MO3HABAO [iBe Mepe

IIPOTUB JY>KHUKA, KOje ce OJHOCe Ha OBy 3a0paHy: a. 3a0paHa Bpluewa (QyHKIMja Ha
PYKOBOJHMM MeCTMMa Y PafHUM OpraHu3alyjaMa 3a BpeMe Of /iBe IO IleT TOAMHa, 1 0.
ryburax mpapa jja 6yfe 6upaH y opraHe ynpap/bamba PaJHUX OpraHusanyja 3a BpeMe of
jense mo Tpu ropyHe (1. 16(1)(2-3)).
IIpBy cprckm 3akoH O AaKIMOHAPCKMM ApYIITBMMA u3 1896. rogwHe je mpommcmsao
Ja UL, Hajl 4MjoOM je MMOBMHOM CTeYaj OTBOPEH He MOry OMTH OMpaHa 3a WIaHOBe
YIIPaBHOT U HaJI30pHOT 0f00pa, IPOKYPUCTH ¥ IMKBUAATOPU AKIMOHAPCKUX PYIITABA,
HUTYM MOTY OMTMU IOCTaB/beHV 3a UMHOBHMKe IIPM OBMM [pylITBMMaA. AKko cy Beh y
CIy>XOM TMX [pyIITaBa y BpeMe cCTevaja, 6uhe mpuBpeMeHO yhabeHM U3 cryxbe (.
36). OBakBa CTPOTOCT IIOTMYe M3 M3TYO/bEHOT IIOBEpera y Mpe3ajyKeHMKa, a U U3
MaTepujanHux HemoryhHocTu fa y 6ymyhHOCTM HakHamm IpuunmeHe wtere. Bupm:
Iunonncuje Ilpopmanosuh, Cilieuajno iipaso, uspame Kibiokapuune P. JI. BHykosuha,
beorpapn, 1937, ctp. 60-61.

53 Cse [OK ce He OKOHYa CTeYajHM IIOCTYIAK AY>KHMK He MOXe fa 00aB/ba aIBOKATCKY
memaTHOCT. Bupm: eHrnecku 3akoH o agBokatuma (Solicitor Act) us 1974. ropuue
(naBepeHo npema: E. Tolmie, Has. geno, cTp. 156); cpricky 3aKOH O IIpaBO3acTyHULIMA Y
9/ 62(2) je 3abpamuBao ob6aB/bame aBOKaTCKe Mpodecuje CBe TOK ce CTevaj He 3aBpIIn
(naBepeHo mpema: Bemusap Mutposuh, Ciieuajuo ipaso ¢ HApouuimium 0cepitiom Ha
CPIUCKO 3aK0H0gA6Ciieo, IaBHa npofaja y kibiokapu C. b. IlBujanosuha, beorpan, 1926,
cTp. 60).
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HUK,>* CTapajall Haj MMOBMHOM Ma/ONeTHUKA WIM JIMIA KOje je JMIIEHO

IOCTIOBHE CIOCOOHOCTM (Kao ¥ crapamal y II0CeOHUM CTydajeBuMa
cTapaTe/bCTBa), IIOCPERHNK Ha Gep3u, uty. Heke 3em/be upy 1 3HaTHO [jajbe
Te 3abpamyjy U 0b6aB/bame IOCI0Ba GapmaleyTa (Ha mpumep, Vranuja), pag
y 06e36ebemy 1 mommuumjckuM cHarama (HeKe ayCTpannjcke 3eM/be), BpIIee
AP>KaBHO-CITY)KOEHNYKNX TIOCTIOBA, UT,.

VI Cy6jextu 3abpane

ITox cy6jektuMa 3abpaHe ce MOpasyMeBa KpPyT JIMIIa Ha KOja ce MOXe
HIPUMEHNUTY MHCTUTYT AUCKBamudukanuje. Y KpUBUIHOM IIpaBy ce 3abpa-
Ha Be3yje 3a YUMHMUOILIe IIPONMUCAHNX KPUBUYHMX JHe/a,”” 0K Ce Y CTeYajHOM
IpaBy OHa NpUMelbyje Ha CTedajHe AY>KHMKe Koju HUCy ocnobobenu oxn on-
roBOpHOCTM 3a Ivtahame IpeocTammx o6aBe3a. Y KOMIIAHMCKOM IIpaBy
muckBamdukanyja Tpeba a eMMMMUHMIIE Ca TPKMUIITA MeHaljlepa OHa Juiia
4Mji je TIPeTXOHN Paji Ha IIOC/IOBYIMA YIIPaB/bakba y IIPUBPEJHMM JPYIITBAMA
II0Ka32a0 JIa OHY HICY Y CTamy fia ce OpuHy o TyhuM nHTepecnma (MHTEpecuma
APYILITBA), Kao ¥ Jja 61 BYUXOBO OaB/bere TUM ITOC/IOBMMA MOIVIO HEIIOBOJ/BHO
fla ce ofpasy Ha MHTepece HoBepwIana. Kpyr mmua xoja mornaajy mox yuap
nuckBamdukanyuje o6aBesHo 00yXBaTa JUPEKTOPE IPUBPEIHOT APYIITBA, A Y
cucTeMMMa y KojuMa je auckBamudukalmja feo 6ep3aHcKor mpasa, oHa 00y-
XBaTa CaMo AMpPeKTOpe jaBHUX ApyIITaBa. YIyTHO Ou 6M/Io fja ce mojam Au-
peKTopa CXBaTy Ha Hajiumpy Moryhm HaumH, Tako a obyxBara CBa OHa /IMIla
KOja Cy WIAHOBM a]MUHUCTPATUBHMX, YIIPAaB/badyKyX VIV HaI30pHMX OpraHa y
npymrey.>® V mpakcu ce Hajsehum fenom mckBamudukanuja Besyje 3a uia-
HOBE YIIPaBHOT 0fi00pa, U3BPIIHOT OO60pa 1 TeHepaHOT AMPEKTOpa y CUCTe-
MIMa jeJHOfIOMHE yIIpaBe, OfHOCHO WIAaHOBe HaI30pHOT 1 yIIPaBHOT ofbopa
y cucTeMuMa ABOTOMHe ympase. Ilopep nmuia koja cy aypekTopu y ¢hopmart-
HOM CMICITY Te pedn, IpaBuiIa O JUCKBaIMUKALVju Tpeba [ja ce IpUMebYjy
U Ha OHA /uIa Koja ¢akTmuky ob6aB/pajy QyHKIMjy AupekTopa 6e3 ob63mpa
IITO HVICY M3abpaHa Ha 3aKOHOM MPONVCAH HauuH (QaKTIYKI MpeKTopn)>’

54  Bupm: enrmecku VHconBeHumjcku 3akoH (eHr. Insolvency Act, name y dycHorama: 1A),
1. 390(4).

55 Y cprnckoM mpaBy ce Mepa 6e3bemHOCTM 3abpaHe Bplerma IIO3MBa, NETATHOCTU 1
HYXHOCTM MOXe wu3pehm ypadyHbMBOM U HeypauyH/bOBMM yumHMony. Bumm: 3.
CrojanoBuh, Has. geno, cTp. 272.

56 Ha HaBemeHu HaunH je gupektope Aedunucana IIpemopyka EBpomcke komucuje o
HeM3BPLIHUM JVMPEKTOPUMA 1 KOMIMCHjaMa yIpaBHOT ogbopa. Buan: Commision Reco-
mmendation of 15 February 2005 on the Role of Non-executive and Supervisory Direc-
tors of Listed Companies and on the Committees of the (Supervisory) Board, Official
Journal L 52 og, 25.2.2005. roguHe, Tad. 2.2.

57  IIpema 6pUTAHCKOj CYLICKO]j IIpAKCH, de facto [JUPeKTOp MOXKe VIV CAMOCTAIHO Jia 06aB/ba
HY>XHOCTY WIV JIa TO YMHM IIOpef Ba/baHo u3abpaHor aupekTopa. Bumu: E Tolmie, Has.
geno, cTp. 244.
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VI Ko;a 3a MapaBaHa OPKeCTPUPAjy YIpaB/batbeM APYLITBA (JUPEKTOPU U3
cenke).”® JluckBamdukamja Hije BesaHa UCK/bY4MBO 3a DusMUKa muia, Beh
ce MO)Ke IIPYMEHUTH 1 Ha TIpaBHa JINIA.

VII Pasnosu 3a guckBanndukamujy

ITop pasnosumma 3a AucKBanuUKaAIyjy ce MOApasyMeBajy CBe OHE
OKOJTHOCTM 4Mje WCIyHbehe OIpaBfaBa 3abpaHy o0aB/bama eIaTHOCTU
yIpaB/bamba INPUBPENHUMM ApPyWTBuUMA y onpeheHom mnepmony. 3aBucHO
Ofl BpCTe pasjiora, gasnmxyjeMo IVICKPELMOHY, 00aBe3Hy M ayTOMATCKY
mucksamuukanujy.®’ Kop muckpenmone mucksamuduKaluje HayeXaH
opran mma cnobopy ma 3abpaHy oOaB/bame [ENaTHOCTM YIPaB/barba IIPHU-
BpPEIHUM [pYLITBMMA Kajia YTBPAM IIOCTOjarbe IPOIMCAHOT Pa3jiora, HTOK
y cny4ajy o6aBe3He gucKBamuduKauyje HaJjeXXaH OpraH Hema C/1000xy J
TOM Horneny, seh je y o6aBe3u ma moHece OMIYKy O AMCKBaIM(PUKAIVIL. 1
Ayromarcka guckBamu@uKaluja He 3aBUCK Of OITyKe HAJIOKHOT OpraHa,
Beh HacTyma mo cmnmm 3akoHa UCHyHeHeM INPOINMCAHOT pasjiora (Ha mpu-
Mep, IPaBHOCH@XKHA IIpecyZia KOjoM ce HeKo jmie ocyhyje 360r usBpuIema
oppeheHor KpuBMYHOT nena).’

Pasnosu 3a guckBammukanujy cy pasnmauto ypehenn y ynmopegHom
npaBy. Hajsehum fenom oHm ce Besyjy 3a Heke obaBese Koje Cy cafip>KaHe y
KOMIIaHWjCKOM, CT€YajHOM MM 6ep3aHCKOM 3aKOHOMABCTBY.S Y flajbeM Tek-
cty he 6utu Buie peun o pasznos3uma 3a AUCKBaINPUKALNjy Y OpUTAaHCKOM
Y aMEepPUYKOM IIPaBY.

1. bpurancko npaso

Hajpasrpanatuju cmmcak pasjiora IosHaje OpuTaHcko IpaBo. IIpe-
Ma TUM pelIemhyMa, OJIyKa O AUCKBanmMUKaIMju ce MOXKe 3aCHMBATK Ha
cnepehyuM okonmHOCTMMA:

58 Ha oBaj HaunH je omoryheno fa ce ayckBamuduKanyja IpuMemnyje Ha ,,CUITy U3a Cue’.
Iupexropy u3 ceHke cy Hajuenrhe OaHke ¥ Benmku akuuoHapu. HaBemeHo mpema: H.
Hirte, T. Lanzius, S. Mock, nas. unanax, ctp. 262, ¢pycHoTa 31.

59  Bumm: cnyuaj Official Receiver v Brady, [1999] BCC 258. HaBepieno npema: S. Mayson, D.
French, C. Ryan, Has. geno, cTp. 834.

60 Bumm: R. Goode, Has. geno, cTp. 478-479.

61 O6aBesHa guckBamuduKalyja He 3HAUM Ja Cy[, HeMa HMKAKBY JAMCKPELMOHY OLeHY Y
TIOIVIeNly CafipyKMHe ofIyKe (Ha mpuMep, ja Ofpefy mepuoy, 3abpaHe CpasMepHO TEXKMHN
HIOBpefie).

62 O ayromarckoj auckBamukaiyju y Aycrpamuju Bupy: J. Farrar, Has. geno, cTp. 219-
220.

63 G. I Douvelos, ,,Director’ Disqualification: defining Directors’ Duties — or mere allitera-
tion from a Dickensian heritage?*, Journal of South African Law, 2003, ctp. 113.
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e YUUIbEHO je KPUMBUYHO [Ie/I0 Y B€3M Ca OCHUBAIbEM, yIPaB/bambeM
VI TMKBULALIVOM ,upyLHTBa;64

o KOHTMHYMPAHO Ce He NCIyHaBajy obaBese ApYIITBA y Be3u ca
objaB/pMBameM MHQOpPMaIMja, Tj. JOCTaB/bameM MOTpeOHe TOKYy-
MEeHTalMje PerncTpy IpUBpefHuX cybjekaTta (IpeTrnocTaBpa ce fa
JIUIle KOHTMHYVMPAHO He UCIIyHhaBa OBe 00aBe3e ako je IPaBOCHAX-
HO ocyheHo 360r TOra MM je y IPOTEK/INX IIeT TOfHA CyJl TP IyTa
06aBes3ao muIe Ha OCTaB/bambe mogaTaka);®

e JIMIIE je OATOBOPHO 3a NPEBAPHO TProBaibe, MPOTUBIPABHO TPTro-
Bame WM je OATOBOPHO 3a OM/IO KOjy APYTYy IpeBapy y Be3u ca
OPYLITBOM WX 3a IOCTyIambe MPOTUBHO AY>KHOCTMMA, IIOJ, YCIIO-
BOM JIa je TO YTBPHEHO y IOCTYIKY IpecTaHKa [pyIITBa;

+ TOCTyName MPOTUBHO HEeKUM HOpPMaMa IIpaBa KOHKypeHImje;®

o JIMIlEe Y CTEYAJHOM IOCTYIKY HUje 0C060)eHO OfroBOpHOCTM 3a
mwriahamwe mpeocranux obaBesa;

o HEJOCTOJHOCT AMPEKTOpa ja 0OaB/ba JYXXHOCTH YIpaB/bama ApPY-
mreom.®®

Y jemuoM cyu4ajy (In R. v. Goodman [1994] BCLC 349), npeacefHUK ympaBHOT ofbopa
u HajBehy aKIMOHAp jaBHOT APYLITBA je IIOKJIOHMO CBOje akuyje IpujaTesby, KOjU UX
je Ipojao TpyM HaHa Ipe Hero IITO je objaB/beHa BECT [Ja je APYIITBO Y (puHaAHCHjCKUM
mpobremuma. To nmutie je KacHuje ocyheHo 3a KpUBUYHO feno Kopuirherba mopaamheHnx
nHbopMaIja 1 AUCKBAINGNUKOBAHO 3a 00aB/batbe MOCIOBA YIPaB/baiha PYIITBIUMA Y
HapenHux 10 roguHa. Y >kanbu oH je Haeo ja Kopuithemwe nosnanthennx napopmanyja
HUje OMIO YYMEbEHO Y BesU ca ympasbameM ApymrBoM. Cyx je opbuo xandy, jep je
IIPMMEHNMO TECT IO KOMe Ce IIOCTaB/ba NUTAbe [ja U je KPUBMYHO Je/I0 MMANo HEeKy
(baKTHYKy [OBE3aHOCT Ca yIpaB/babeM APYIITBOM, a He Ja /M je YUMEEHO y OKBUPY
06aB/barba [EMATHOCTH YIIpaB/batba ApYyUITBOM. Bunn: Janet Dine, Company Law, 5% edi-
tion, Palgrave Macmillan, 2005, ctp. 220-221. O gpyrum ciy4ajeBuMa Koju o6jalimbasajy
IOMeH IpUMEHe CHUHTAarMe ,y Be3W Ca yIpaB/balbeM ApPYIITBa“ Buile Buau: Jonathan
Fisher, Jane Bewsey, The Law of Investor Protection, ond edition, Sweet & Maxwell, 2003,
crp. 470-471.

Bupu: 6purancku CDDA, uwn. 3. Bpurancka Ipakca KOHTMHYMPAHOCT cXBara Kao
TPAjHOCT WIM IOHaB/balbe UCTUX WIM pasnmduTux npomycra. Kop oBor ocHosa 3a
AUCKBaMMOUKALM]y He TPaKM Ce YCTaHOB/baBakbe KPUBIIlE, LITO He 3HAYM Ja HEHO
HemocTojarbe Hehe yTumatu Ha OmIyKy O AuckBamupuxanujyu (Ha mpumep, kpahu
pokoBu 3abpaHe). Bumn: R. Goode, nas. geno, ctp. 480; J. Dine, nas. geno, ctp. 221.

Huje neonxofHo fa koMmanuja 6yae nuconsentHa. Bunn: J. Dine, Has. geno, cTp. 222.

Bupu: 6purancku CDDA, ur. 9A-E. IloBesuBame RuCKBamumduKanuje ca IpaBoM
KOHKYpeHIIMje TOBOPH y IIPUJIOT TOMe i IIOCTOjU II0Bepebe y epMKaCHOCT OBe CaHKLuje.
Bupn: E. Ferran, nas. unanaxk, ctp. 429.

CBM pasno3y 3a AUCKBaTUUKALMjy ce y OPUTAHCKOM MpaBy MOTY IOHEIUTH Y
TpU Kareropuje, a OoHM 0OyxBaTajy: 1) cilyyajeBe jolIer yIpaB/barba APYLITBUMA;
2) HEZOCTOJHOCT AMPEKTOpa; U 3) Apyre pasyore 3a auckpanudukanyjy. Bumm: H. Fleis-
cher, nas. unanax, crp. 410.
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HepmocTojHocT aupexTopa (eHT. unfitness) ce y mpakcu IOKasana Kao
Hajuemhe kopumhen pasmor 3a muckpamudukanujy.® Hoeros smHauaj je
HOjayaH YMIbEHMIIOM Ja je HeJOCTOJHOCT jedVMHM pasjor 3a T3B. 00aBe3HY
AucKBam@UKaNMjy, 0K CBM OCTA/IM Pa3/Io3N CaMo Jajy MOTYNHOCT HazIex-
HOM OpraHy fia 3abpanm muiy obaB/paibe JieMaTHOCTH. Takobe, oBo je pas-
JIOT KOJ KOra ce Kao ob6aBe3aH yC/lIOB 3a AMcKBamMduKanujy 3axresa Aa je
APYILITBO IIOCTAJI0 MHCONBEHTHO, OM/IO 3a BpeMe JIOK je TO Juie OMIo u-
PEKTOp WM KacHUje.

KonuenT HepgocTojHOCTHM je dmynpHOr Kapakrepa. Ped je o mojmy ca
OTBOPEHOM CafIp>KMHOM, KOjI Cé MOpa YTBpHUBATK Y CBaKOM I0OjeTHAYHOM
cnyl{ajy.70 3akoH je camo fao oppebheHe cMepHMIle y IpaBIy HEroBOT
TyMadema, anu 6e3 6moKknx objammersa.’! OBe CMepHUIlE HUCY MOTIYHE,
jep cym Moxke ysetn y o63up u apyre Kpurepujyme.’> 360r Tora je 6puTaH-
CKa CyJcCKa Ipakca 6MIa IpuMOpaHa fia Ipelusupa oIcer oBor mojMa. /I3
MHOIITBA CYACKMX OJJIyKa HMje jeHOCTABHO M3BYhU jacHe 3akjbyuke, jep
ce Tpakca 4ecTo Konmebama ¥ OJICTYNaNa Off paHuje 3ay3eTMX CTaBOBa. >
MebhyTtum, u nopen ogpehennx HemocnegHOCTH, CymMapHO ce Moxe pehu na
Ce HEJOCTOJHOCT Be3dyje 3a MOCTylarmhe NPOTUBHO IOCIOBHOj €TULI W/IN He-
CTPYYHOCT U HEeMap Y/IaHa yIpase.

a) Ilog mocrymameM IPOTMBHO IOCTIOBHO] €TMILIM C€ IOApasyMeBa
O4YNITIEHO BODeme II0C/IoBa APpyNITBA Ha WTeTy HoBepuaana. OHO moce6HO
obyxBaTa c/ry4ajeBe IPeBAaPHOT 1 HETIOLITEHOT TIOHANIAkha, a/li U OCHUBAbE
138, Qennkc kommanuja.’? Cummpom denukc kommanuje’> TompasyMesa
HaCTaB/bakbe MOCI0Bama GMHAHCU]CKY MOCPHY/IOT IPYyIITBa (CTApO APYyLIT-
BO) IIPEKO OCHVBamba HOBOT [IPyIITBa. 3HauW, /UIa OATOBOPHA 3a IPO-
macT (cTevaj) cTapor ApymITBa KopuinhemeM HOBOT [PYIITBA HACTaB/bajy
fa TOCIyjy Kao #a ce HMIITAa Huje mecuno. HoBa xommaHmja Hajyemrhe
HOC/Tyje TOJ, MCTUM WM CAMYHUM IOC/IOBHMM MIMEHOM Kao JIPYIITBO Koje
je y cTeuajy, eKCIioaTHIe HeroB yIes 1 IOC/IOBHe MOTYhHOCTH, Py YeMy
KOPJMCTY VIMOBMHY CTapor JAPYLITBA KOjy je CTEK/IO JMCIOJ TPKUIIHE Bpefi-
HocT. OCHOBHM Ipo61eM GMHNKC KOMIIaHMja je y TOMe LITO Cy II0BEPHOLIU
CTapor ApyHITBa IIPMMOPAHM Jja OCTBApYjy CBOja INOTPaKMBarba y OLHOCY

69 Y mepnopy usmeby 1997-2002. rogune 6musy 90% ciydajeBa AyckBamudukanuje cy ce
OJTHOCU/IM Ha PA3/IoT HefOCTOjHOCTI.

70  Bupm: H. Hirte, T. Lanzius, S. Mock, nas. unanax, ctp. 264.
71  Bupm: 6puranckn CDDA, Sec. 9 (Schedule 1).

72 Bupm: H. Hirte, T. Lanzius, S. Mock, nas. unanax, ctp. 263.
73 Bupn: J. Dine, nas. geno, ctp. 223.

74  Bugpm: F Tolmie, Has. geno, cTp. 245.

75 Y Hemaukoj ce 3a ¢peHMKc KoMnaHuje kopucty TepMud GmbH mradera. Bugy: H. Fleis-
cher, nas. unanax, crp. 410.
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Ha 6e3BpefIHy CTeYajHy Macy, a YWIAHOBM yIIpaBe Ha OBaj HAUMH IPUKPUBAjY
Ofl jaBHOCTM CBOj IPeTXOHM IOCTIOBHM Heycmex. IIpaBHo ypebeme de-
HMKC CMHJI[POMa MMa IIPBEHCTBEHO 3a LM/b a 3aIlTUTH II0OBEpMOLle HOBOT
npymrrea.’® OcHOBHa TIpaBM/Ia y Be3u ca OBUM TIPo6reMoM ce Hajuernhe Ha-
Ma3e y CTeYajHOM 3aKOHY, ¥ CBOZle ce Ha 3abpaHe kKopumihema IOCTOBHOT
MMeHa JPYIITBA y CTe4ajy Of CTpaHe JUIla OATOBOPHMX 3a CTe4Ydj CTapor
npyurrsa.’’ MebyTum, mopey perynmaruse cTedajHor mpasa, Kopuinherse de-
HMKC KOMITaHUja MO>Ke OMTU M OCHOB 3a JVICKBaMMUKALUjy AMPEKTOpa, 13
pasjiora HeJOCTOJHOCTH, ¥ TO TaKO IITO OM Ce OBe pajbe IIoCMaTpaje Kao
pajme MIPOTHUBHE OCIOBHO] €THUILIN.

6) HecTpy4HocT mmy HeMap Cy APYTM OCHOB 3a HEOCTOjHOCT. Ped je
0 7IBa OfIBOjeHa OCHOBA, KOju ce Hajuemrhe 3ajemHo mpoydaBajy. CBaka He-
KOMIIETEHTHOCT ¥ HeMap He 4MHe 4Y/IaHa yIpaBe HeJOCTOjHUM 3a BpIIeHe
Te DY>KHOCTH. YoOudajeHO ce Kao YC/IOB 3axTeBa yTBpbuBame Beher cre-
IleHa II0Ka3aHe HEeCTPYYHOCTM WIM Kpajiba Hemaxmwa (Hemap). CynoBu
He Tpeba 0/aKO A CAaHKIVIOHMINY AMPEKTOpe ca MO3MBOM Ha OBaj pasor
nuksamidukanyje. CBaka IOCTOBHA IPOIACT APYWITBA HuUje prima facie
[loKa3 HeMapa WIM HeCTPYYHOCTV OATOBOPHMX /MIA. Y CYyNpOTHOM 6m ce
»00ecXpabpuIo mpeysuMame HOCTOBHNUX PU3NKa, ITO MOpa OUTY KA Ky-

1JaBMIla KOPIIOPATUBHUX aKTUBHOCTH 'S

HecTpy4HocT 1 Hemap jajy BeIMKy cIo60OAy CyZOBMMaA IIPUIMKOM
oznpebuBama HemocTojHOCTH. IIpenomeme oBmamhema AMpeKTopa Ha Jpy-
ra Juia Huje OCHOB 3a ocmobabame O OfrOBOPHOCTH, jep je AMPEKTOp Y
ob6aBe3n f1a y BEIMKMM J[pylWITBMMa 00e30eny NpUMeHY afeKBaTHUX CHU-
cTeMa MHTepHe KoHTpoie. Takobe, u mopep mopene ogropopHoctu nsmeby
YIaHOBaA yIpaBe (Ha mpuMep, u3Mely M3BPIIHNUX M HEM3BPLUIHUX YIAHOBA),
CBaKIM IMPEKTOP MOpa OMTM YIO3HAT Ca OCHOBHMM MHQOpManMjaMa Be3a-
HJM 32 Ioc/ioBambe ipymTsa. [locebHy maxmy cygoBu obpahajy Ha o6aBesy
cauMmbaBama (UHAHCUjCKMX M3BEIITAja, a HEeHO HEeUIyHhaBame TPeTUPajy
O/IPa30M HECTPYYHOCTH U Hemapa.” Y CBAKOM CITyuajy, Tpeba MMatu Ha yMmy
Ia HeMap JWIM HeCTPYYHOCTM YIaHa YIpaBe He 3HAYN [ je TO JIuIie IOCTyIa-
JI0 IPOTMBHO IIOCTIOBHOj eTn1y, Beh je ped o ABa OfiBOjeHa cxBaTama IojMa
nepocrojuocTm.

76  Bupm: P. L. Davies, nas. geno, ctp. 225-226.
77  Bupu: enrnecknu IA, wi. 216-217.

78  Bupn: P. L. Davies, nas. geno, ctp. 247.

79  Idem., cTp. 248-249.

80 Buam: John Birds, Tony Boyle, Eilis Ferran, Charlotte Villiers, Boyle ¢ Birds” Company
Law, 4th edition, Jordan Publishing Limited, Bristol, 2000, ctp. 481.
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2. AMepu4KoO NIpaBo

IuckBamuouxanuja je y CAJl pematmHo HOB mHCTUTYT. OH ce
nojaBuo Tek 1990. roanHe, Kajia je ycBojeH 3aKoH (eHT. Securities Enforcement
Remedies and Penny Stock Reform Act),®! xoju je y amepudko mpaBo TpxumiTa
KalnTasa yBeo CaHKIMjy 3abpaHe 0OaB/bama JIeNTaTHOCTY WIAHOBMMA yIIpaBe
jaBHUX ;IPymTaBa.82 Ho Tama amepuuka Kommcuja 3a xapTuje of BpeGHOCTH
(enr. Securities and Exchange Commission) Huje MajIa 3aKOHCKO oBalrheme
ma mokpehe crmune HOCTynKe.83 IIpema pememy ns 1990. rogune, 3axreBa ce
VCTyHeHOCT J[Ba yCIOBa 3a AMCKBamMbuKanujy wiana ynpase.t*

- IIpBu ycnmoB ce cacToju IpeBapHOM IIOCTYIIalby WIAHA YIIPaBe
Ha NpUMMapHOM M CEKYHJapHOM TPXXMIUTY KalMTana, 3a Koje ce
yob6udajeHo 3axTeBa HaMepa MM KPajiba HEMaXmba;

- Ilopen mpeBapHOr HoCTymama, 3a AUCKBAIUGUKALN]Y Ce TPaxu
fila CyJ YTBPAM fia je WIAH yIpaBe CYWITUHCKM (OMTHO) HEJOCTOjaH
(eHr. substantial unfitness) 3a o6aB/babe JEMIATHOCTU yIIpaB/barba U
nocnosohema jaBHMM ApymTBuMa. MebyTum, sakoHom Huje gedu-
HIICAH TI0jaM CYIITMHCKE HEJOCTOJHOCTH, a U3 MICTOPUje JOHOUIEha
3aKoHa 13 1990. ropgnHe, Kao 1 paHMjUX CYACKUX OIJIyKa Koje Cy pas-
MaTpase MUTakbe HeIOCTOJHOCTH, He MOTY Ce ca CUTypHolIhy usBe-
CTU 3aK/bYUIIV KOjU OU CITY)XV/IM Kao ITyTOKAa3 IPUIMKOM TyMaderha
oBor mpasHor crangappa.®® IIpodecopka Jayne Bernard je y ceom
YTUILIQjHOM WIAHKY IpeIOXKIIA [a CYSOBU y LWbY yTBphuBama

81 3axoH je IOCTa0 MHTETPaJIHMU JleO [iBa HajsHauajHMja aMepudykKa 3akoHa koju ypebyjy
M3[aBame U TPrOBUHY XapTujaMa Of BPeJHOCTH, 3aKOHA O XapTujaMa Off BPEeFHOCTI
(Securities Act, 4. 20(e)) n3 1933. roguHe U 3aKOHa O TPXKUIITY XapTHja O BPELHOCTU
(Securities and Exchange Act, un. 21(d)(2)) u3 1934. roguue. YBeneHe oppenbe y o6a
3aKOHa Cy MJEHTHYHE, a Pas/iKa je y TOMe IITO Ce IIPBa OfHOCU CaMO Ha IPUMApPHO, a
pyra caMo Ha CEKYH[JapHO TPXKMILTE XapTuja Of BPEJHOCTHL.

82 Bule o HOBMHaMa oOBOr 3akOHa Buau: Matthew Scott Morris, ,The Securities Enforce-
ment Remedies and Penny Stock Reform Act of 1990: By Keeping Up Eith the Joneses,
the SEC’s Enforcement Arsenal is Modernized®, The Administrative Law Journal, 6p.
7/1993, cTp. 151-211.

83 O ucropujary pucksamdukanuje y CAJl mpe goHolewa 3akoHa 13 1990. rogyHe Buie
supu: Philip E S. Berg, ,,Unfit to Serve: Permanently Barring People from Serving as Of-
ficers and Directors of Publicly Traded Companies After the Sarbanes-Oxley Act®, Van-
derbilt Law Review, 6p. 56/2003, ctp. 1875-1877.

84 Bumm: P. E S. Berg, Has. unanax, ctp. 1878-1879; H. Fleischer, nas. unanax, ctp. 412-
413.

85 Y cymrTunu, oBfie je ped o MOCTynamwy NpoTuBHO Wi 17(a)(1) 3akoHa 13 1933. roamHe,
opnocHo 1. 10(b) 3akona us 1934. rogune.

86 Bume Bupu: Jayne W. Barnard, ,When is a Corporate Executive ‘Substantially Unfit to
Serve.., North Carolina Law Review, 6p. 70/1992, cTp. 1489-1492.
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CYIITMHCKe HEeJIOCTOJHOCTH y3uMajy y o03up cnepnehux cemam ¢ak-
Topa: 1) TeXMHY IOBpefie; 2) paHuja Kpliema IIpaBuiIa O XapTujama
Off BpPeZHOCTH M [pyre noBpene ¢upyumjapuux obasesa; 3) yory
KOjy je WIaH yIpaBe MMao y KpIlIeiy 3aKOHCKe 3abpaHe; 4) CTelleH
KPMBHIIe YIaHa yIIpaBe; 5) IMIHY KOPUCT KOjy je WIaH yIpaBe NMao
off 3abpameHe pajbe; 6) BepoBaTHOhy fia he ce moHaIame MOHOBU-
TV; 1 7) CTETIeH TIOITOBaba GUIyIMjapHIX Ty>KHOCTH impeKTopa.t’
KacHmja cyncka mpakca je mpuxsariia BehnHy oBux ¢akropa kao
MepOJaBHUX 3a yTBphuBame CYIITMHCKe HEFOCTOJHOCTY YjIaHa
yIpase.

Kao oprosop Ha ¢puHaHcujcke ckanpgane, amepuyaku KoHrpec je ycBojuo
Cap6ejac-Okcnujes 3akoH (Sarbanes-Oxley Act), xoju je npencemunk By
normucao 2002. roguHe. [IBe ofpende 0BOT 3aKOHA CY y 3HaYajHOj Mepy IIPo-
MeHIJIe JOTaflalllba IPaBIIa O AMCKBaMM(UKAIj/ YWIAHOBA yIIpaBe.

a) [Ipema npBoj ofpendy, CHIDKEH je CTaHAApPH 3a JUCKBAINPUKALIN)Y
YJaHOBA yIIpaBe, jep Ce BUILIE He TPV CYLITMHCKA HEJOCTOjHOCT, Beh je
IOBO/BHO yTBphuBame HEZOCTOJHOCTHU 3a OOaB/bame AenaTHOCTU. bpucame
jeqHe peuy MO>Ke JIelloBaTy Kao Oe3HavyajHa IIPOMeEHa, ajli aKO e MIMAjy y BULY
nebare Bohene y Konrpecy, jacHo je fia je ymyheH curnanm He3ajoBO/bCTBA BU-
COKMM 3aXT€BMMa Koje Cy CyLOBM Y IPOLUIOCTY ITOCTaB/bany npef Komucujy
y mocrynuuma aucksanmudukanuje.”’ Tanac je y TEOpUjU SOMVHAHTaH CTaB
IO KOME je YC/IOB HeJJOCTOJHOCTM HVDKM CTaHJapH Of paHujer ycioBa Cyll-
TUHCKE HEJOCTOJHOCTY, a Ha cyfmoBuMa 1 Komucuju 3a xaptuje of BpegHO-
CTH je [ia ofipefie BeroBe IpaHuIIe.

6) IIpema mpyroj ompen6bu, Komucuju 3a xapTuje of BpegHOCTH je
omoryheHno gma mop ompeheHuM ycroBuMa cama CIpoBefie NMOCTYIAK U 3a-
OpaHu ob6aB/bame [ENMAaTHOCTM 4YIaHy ympase. IIpema ToMme, mocTymak
AVcKBampUKanyje BUIIe Hje UCK/bYYMBO CYACKM MOCTYIIAK.

HoBuHe koje je yBeo Cap6ejHc-OKcrujeB 3aKOH HeMUHOBHO BOJje ITOBe-
hamy 6poja mocrymaka mpoTus wiaHoBa yrnpase. OCHOBHe 3aMepKe OBUM

87  Buam: J. W. Barnard, Has. unanax, ctp. 1510-1522.

88  Buam: Securities and Exchange Commission v. Posner us 1994. roguse, United States
Court of Appeals, Second Circuit, 16 E3d 520; Securities and Exchange Commission v. K.
Patel u3 1995. ropune, United States Court of Appeals, Second Circuit, 61 E3d 137; Secu-
rities and Exchange Commission v. First Pacific Bankcorp ns 1998. roguse, United States
Court of Appeals, Ninth Circuit, 142 E3d 1186. Bume o pa3Bojy cTaHzapfa CyIITHHCKe
HEJIOCTOJHOCTH Yy aMepuyKoj cypckoj mpakcu supu: P. E. S. Berg, nas. unanax, crp. 1879-
1884.

89  Bupm: Capbejuc-Oxcnujes 3akoH, § 305 u § 1105. OBum maparpaduma cy usMermeHe
oxnrosapajyhe ofpenbe 3akoHa 0 XxapTujaMa Of BpEFHOCTH U 3aKOHa O TPXKUIITY XapTuja
O BPEJHOCTI.

90 Bupn: P. E S. Berg, nas. unanax, ctp. 1874.
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pelemnMa CBofie ce Ha Benmke Moryhnoct Komucuje 3a xapruje ox Bpen-
HOCTH, KOja MOXXe 37I0YIOTpeOuTHU CBOja oBnanthema, Kao 1 Ha HejacHe 00-
puce 1ojMa HemofO0OHOCTH, KOj) MOTy 06ecXpabpuTi INIa Ja ce IpUXBarajy
pykoBoziehux monoxaja y gpyumrsy.

VIII dy>xuHa Tpajama 3abpane (mepuop gucksanudukamnuje)

3abpaHa o6aB/bama [ETaTHOCTM je YBEK IIPMBPEMEHOT KapaKTe-
pa. JuckBanmudukoBaHuM nunyuma ce 3abpamyje ma ogpeben 6poj ropuna
00aBbajy [ielaTHOCTH KOje YMHe IMpefMeT 3abpaHe. 3aKOHOAABCTBA Haj4emhe
ozpebyjy MakcumanaH pok 3a 3abpaHy, ocTaB/bajyhu Tako HaJIe&XKHOM Op-
raHy MoryhHocT fma kmacudukyje INOHaIIama AMPEKTOpa IpeMa TeKUHU
nospesie.”~ MakcuMaTHV pOKOBY Ce MU3PUYY Y CTy4YajeBIMa HajTeXIUX KpIIemha
IPOMMCAaHNX HOPMY KOMIIaHUjCKOT, CTeYajHOT WM 6ep3aHCKOr IpaBa. Y TOM
HOITIefly ce Kao IoceOHO oTexaBajyhe oKOMHOCTM MCTUYY: YTBpheHa Hame-
pa wiaHa ynpase (CTelleH KpUBUIlE) U paHMje U3pedeHa AVCKBaIMduKanuja
(moBpatHuIM).”® 3aKOHOITABCTBO MOXe Jja TIPOTIMIIE jeIMHCTBEH MaKCHMa-
JIaH POK 3a AMCKBaM(UKALNjy WIN 1A IPEABUAY Pa3INdNTe POKOBE 3aBUC-
HO O] pas/iora 3a AucKBamubuKanujy’ umm opraHa HaJUIKHOT 33 HETrOBO
omMepaBame.”> PasrpanaTuja mpaBumia o MCKBaMbUKAIu TIOpasyMeBajy
IpuxXBaTame [PYror NpUCTyma (Tako IOCTYHajy, Ha mpumep, Bemmka
Bbpuranuja u Aycrpanuja).

JuckBampuKoBaHOM NOjeTHUIY Tpeba JO3BOIUTY fia IIpe UCTeKa I1e-
puopna 3abpaHe oKpeHe ofiroBapajyhu cyackm mocrymnax, kako 6u oppebhene
aKTMBHOCTH, KOje y Caip>KMHCKOM CMMC/IY NTOTIA/ajy MOf IpeaMeT 3abpaHe,
Morao fia 06aB/ba u nopey auckpamidukanyje. Vsyserak ce Mo>xe OfHOCHK-
TU Ha CBe IpUBpefHe cybjeKTe, onpeheHy kaTeropujy npuBpenHux cybjekara
(Ha mpuMep, APYLITBA INIIA) WX KOHKPETHO APYIITBO.

CAJl oxcTynajy of mpaBuia 1o KoMe 3abpaHa Mopa OUTH IpuBpeMe-
Hor Kapakrepa. Hamme, cyn, ognocHo Komucuja 3a xapTuje of BpeZHOCTU
uMajy cr1obony Ha TpajHO MM IPUBPEeMeHO 3abpaHe oOaB/bame MeNaTHO-
CTM WIAHOBMMa yIpaBe. TpajHa 3abpaHa ce uspuye y 1moce6HO 030M/BHUM

91 Bume supn: P. E S. Berg, nas. unanax, ctp. 1899-1902.
92 MakcumanHu pokoBu ce Kpehy usmebhy met u 20 ropuna.
93  Buam: H. Hirte, T. Lanzius, S. Mock, Has. unanax, ctp. 264.

94 V Benuxoj bpurauuju nepuop fuckBantuduKanyje 3aBUCH Of pasiora, a MO>xe OUTH WK
et vu 15 rofyHa. 3a HENOZOOHOCT JUPEKTOPa je MPOMMCAH ¥ MYHMMANAH POK Off fiBe
roAMHe, IOK Y OCTa/IMM CTy4ajeBuMa Huje. Bumn: R. Goode, Has. geno, ctp. 479.

95  OBo npaBWIO Ce MpUMebyje CaMO Y OHVM JpKaBaMma y KOjiMa IOCTOjy HOfie/a HajlIex-
Hocty usMeby Buie opraHa (1o IpaBUIY, Cyfa ¥ HEKOT YIPABHOT OpraHa).

96 Cmnuno Buan: J. Farrar, nas. geno, cTp. 223.
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CIy4ajeBMMa, a yoOU4ajeHO Ce 3aXTeBa [IOCTOjalbe PAHUjMX KpIlerha 3aKOHa
u BepoBaTHOha fa he ce TakBO IOHaIIame MOHOBUTH. ' 3a WIAHOBE yIpaBe
OBa CaHKI[Mja MOKe MMATV BULIECTPYKe HEraTMBHE IOCTIENIIE, & MHOTY Of
wux he je moxmBeTH kao ,3arBop 6es pemreraka’® 360r Tora Tpeba GuTH

B€OMa OIIp€3aH NPUMNKOM HEHOT I/ISpI/II_IaH)a.99

Y Cp6uju cyn moxxe nspehu mepy 6e3bemHocTy 3abpaHe BplIema II0-
3MBa, JIETTATHOCTYU ¥ TYXXHOCTU Y OKBMPMMA POKOBA IIPOINCAHUX 3aKOHOM.
Hamnme, nmpema KpuBuuHoM 3akOHUKY OBa Mepa He Mo)ke 6utu kpaha op ro-
JIMHY JlaHa, HUTH Ty>ka ofi secet romuna, % mpu uemy ce pok pauyma o mana
npaBocuaxnoctu omnyke.'%' Bramajyhe je mummberse ma ce ayxuna Tpajama
oBe Mepe onpebyje y myrnm roguuama.'®? IIporexoM poka of Tpu romuse
Of JaHa TIOYeTKa IpUMeHe, CYJ MOXKe IIof ofipeheHnM ycrnoBrmMa HaKHafHO

CKpaTUTU TPajalbe OBe mepe.'?

Y CcphnckoM IIpaBy HEIpPeMOCTUB IpoOleM je Be3aH 3a Ny>KUHY
Tpajama 3abpaHe 1m3bopa 13 3akoHa O NpMBpegHMM J[pyumTBuMa. Haume,
IIpeMa TOM 3aKOHY, JUCKBa/Mu@UKanmja Tpaje cBe JOK Tpajy IpaBHe HOC/e-
e ocy)le.m4 [Tpob6nemaTnka gy X1He Tpajama neproja aucKkpanudukayje
ce MOpa OfBOjeHO TOCMATpaTy 3a IPABOCHAXXHY OCYAY 3a KpMBMYHA Jiefa
IpOTUB HpUBpefe U CIy>XOeHe NY>KHOCTM Off IOBpefie 3aKOHCKMX HY>KHO-
cTu o orpaHmuemnMa miahama. Ocyza 3a KpMBMYHA Jie/la IPOTUB MIPUBpe-
e U cIy>kOeHe TY>XHOCTU IpeMa 3aKOHY O IPUBPEJHMM APYIITBYMA MMa

97  Bupm: H. Fleischer, nas. unanak, crp. 413. O kpurepujymMmma Koje Cy[OBY MOTY fia
KOPMCTe 3a M3pHLjame HOXXMBOTHe 3abpaHe Buule Buau: Jayne W. Barnard, ,,Rule 10b-5
and the ‘Unfitness’ Question®, Arizona Law Review, 6p. 47(9)/2005, ctp. 9-60.

98 Hasepenu uspas je uckopuctuo 6eja6or urpad Pete Rose, jenan o Hajoo/bMX aMePUYKUX
6ejs6om urpada cBMX BpeMeHa, HAKOH M3pHIiama JOXKMBOTHe 3abpaHe urpama 6ejaborna
u ynacka y kyhy craBHMX 360r Kplilera IpaBuia o 3abpanu kaaherma. Bunn: Pete Rose,
Rick Hill, My Prison Without Bars, Rodale Books, 2004.

99 Haxkon poHourema Cap6ejuc-OxcnujeBor 3akoHa, amepindka Kommcnja 3a xapTuje ofn
BPEIHOCTH PYTUHCKM TPaXKil TpajHy 3abpaHy obaB/baiba [EMATHOCTHU 3a CBe WIAHOBE
yIIpaBe KOji Cy ca HaMepOM IIPeKpIININ 3aKOHCKY 3abpany. Bupu: Stephen J. Crimmins,
~Where are we going with SEC Officer and Director Bars?", gocrynto Ha agpecn: http://
www.bingham.com/Media.aspx?MedialD=2778, 18.3.2010, ctp. 1.

100 ¥ Teopmju ce KpUTHKYje My>KMHA MaKCMMaJTHOT POKa, IITO IPUXBaTa U CyfiCKa IpaKca,
jep ce oBa Mepa He M3pude Y CYBMILIE JyroM Tpajamy. Bumgu: Jb. Jlasapesuh, Has. geno,
crp. 273.

101 Bupgm: K3, um. 85(2).
102 Bupam: 3. Crojanosuh, Has. geno, cTp. 272-273.
103 Bugu: K3, 9. 90.

104 Bupw: 3OI1], un. 45(1). IlpaBHe mocnenniie ocyfie HUCY KPMBUYHE CaHKIMje, HE W3-
pude ux cyp, a npegsubajy ux mpomucu fpyru (BaHKpMBMYHM) mpomucu. Bumm: Jb.
JlasapeBuh, nas. geno, ctp. 295; Vinuja Cumuh, Kpusuunu saxonux — dpaxiviuuna upu-
MeHa, CHy)K6eHI/I I7IacHUK, beorpan, 2007, cTp. 119.
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3a IpaBHy Hocneauily 3abpany msbopa Ha onpeheHe dyHKIMje y ApyIITBY
0K Tpajy IpaBHe Hocnenuiie ocyne. Mebytum, ocHoBHY mpobrieMm je y Tome
wTo KpuBuyHyM 3aKOHMK MPOMNCYje caMo fla NpaBHe MOC/equUIle HACTyIajy
JIAHOM IIPaBOCH@)XHOCTU IIPeCyfie, a ako ce cacToje y 3abpaHM CTUIamba
ompebennx MpaBa BUXOBO Tpajame He MOXe 6uTn fryxe oy aecet romuaa.
3aKOHVK eKCIUIMIUTHO He ofpelyje myXMmHy Tpajama IpaBHMX HOCTEANUIIA
ocyne.'% To murame je, 6am kao u cama camgpxuHa 3a6paHe, MPEMYIITEHO
noce6nuM 3akonnma.'”” Kako KpuBidHYM 3aKOHMK HeMa OIIINITE MPABUIO O
IY>XVHU Tpajarba MPaBHUX MOCIEANIIA OCY/ie, TO je 0Ba HOpMa 3aKOHa O TIpu-
BPEHUM JPYLITBMMA HEIIPUMEH/bUBA.

ITocTyname HpOTMBHO IpaBWIMMa O OrpaHuyemuma Ivrahama je
Takobe OCHOB 3a ucKkBanMMUKaLMjy y HallleM IIPaBY, a TPaje TOK TPajy IpaB-
He nocnepuiie ocyae. OBa ofpenda je TPOCTPYKO HEIPUMEH/bMBA; IIPBO, 300T
HEIOCTOjaba MOCeOHOT pOKa Tpajama MpaBHUX MOCIEANIA OCyae (MICTO Kao
M KOJ, KPUMBWYHMX flefla IIPOTUB NIpMBpefie M CIy>KOeHe Ny>XKHOCTH); APYro,
npaBHe MOCIENNIIe OCy/e Ce Be3yjy 3a OCyAy 3a KpMBMYHO feno oapehenor
JNIa, a IpeMa HallyM MPONNMCUMA, MOCTyIalke IPOTUBHO OrpaHMYEHNMa
nmaharma je CaHKIMOHVMCAHO TIPUBPEHUM TIpecTyrom; * u tpehe, mpasHe
Hoc/Iefiule OCyfle He MOTY HACTYNMTU KaJa je YYMHUOLY M3peuyeHa HoBYa-
Ha Ka3Ha, a 3a II0CTyMambe IPOTVBHO IIPAaBIINMa O OTpaHNYelby ITahama je
Kao jeyiHa CaHKIMja MPOTICaHa HOBYaHA KasHa, '

IX ITocnepuiie nocrynama MPOTUBHO OIYLM O
IMCKBaMUpUKaujn

JuckBanmudukanyjy 4wiaHa ynpase MOpajy Aa IIpaTe CTpOre CaHKIuje
3a C/Iy4aj IOCTyNama NpoTuBHO 3abpann. Hajypehenuju cucrem cankiuja
Koje IIpaTe HOpMe O AMCKBanuUKAIVj/ YWIAHOBA yIIpaBe II03Haje OPUTAHCKO
TIPaBo, Koje Ce Y OBOM JIoMeHy Moxke cMatparu y3opuum.''® Ono pasnmukyje
caHKIMje mpeMa cy0jekTy 3abpaHe of caHKIMja mpeMa Tpehum muumMa.

a) Canxyuje tipema cybjexitiy 3abpare. JuckBannduUKoBaHO uIle Koje
HpeKpIIy 3abpaHy je CAHKIMOHMUCAHO Ka3HEHOIPAaBHMM U IMOBMHCKOIIPAB-
HUM caHKIUjaMa. KasHeHoNpaBHe caHKIUje ce cacToje y KasHU 3aTBOpa

105 Bumu: K3, um. 96 (1, 3).

106 ¥ cprickoj Teopuju KpMBUYHOT IIPaBa M3HETO je CTAHOBMUINTE IO KOMe je pok off 10 ro-
[VHA OIIUTY POK, KOj) ce IpMUMemYje y CIy4ajy fia IOoceOHNM 3aKOHOM Hiuje oppeben
kpahu pok. Buan: 3. Crojanosuh, nas. geno, cTp. 288.

107 Bupu: Jb. JTazapesuh, Has. geno, ctp. 297.

108 Ymopenu: K3, wn. 94(1) ca 3OI1], wi. 450(2) y Be3n ca wr. 450(1)(11).
109 Ymopenn: K3, un. 94(2) ca 30I1], ur. 450(2).

110 Bupu: 6purancku CDDA, un. 13-15.
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7o mBe ToaMHe M/ HOBYaHOj kasHu.!'! VimMoBuHCKONpaBHa camkimja ce
VICTIO/baBa Y BUJY CONMMIApHE OTOBOPHOCTU JVUCKBaMM(UKOBAHOT NI 3
cBe oOaBese [pyLITBA HacTaJle Y IePMOAY Kpliema 3abpaHe. Jako oxpende o
AucKBamuduKanujyu HeMajy 3a IW/b Ka)KibaBambe WIAHOBA yIIpaBe, OHEe MMajy
IOTEeHIVjasl a Y 3Ha4ajHOj Mepy OTpaHIde IBIXOBY CI0OOAY.

6) Canxuyuje tipema wwipehum nuyuma. Tpeha muma Mory 6utu cybjexTn
CaMo MMOBMHCKMX CaHKIMja. Tako, cBako nuije Koje pafy o MHCTPYKLMjaMa
AVCKBaMM(UKOBAHOT WIAHA yIIpaBe, a 3HA 3a MOCTOjambe 3abpaHe, je COMM-
[lapHO OZITOBOPHO 3a CBe 0OaBese [ApPYIITBA HAcTaje Kao Pe3yaTaT JaTHUX
UHCTPYKIMja.

Y Cpb6uju 6u yroBop ca nuieM Ha Koje ce IpuMemyje MHCTUTYT 3a-
OpaHe u30opa 3a 3aCTYIIHNKA, YWIaHAa YIPABHOT Of00pa, IPOKYPUCTY WMIN
JMKBUJIAIIMOHOT YIIPAaBHUKA 3a BpeMe Tpajamba IMpPaBHMUX MOCIEANIA OCYyfe
6uo HumTaB. OBJe je ped 0 YrOBOPY KOju je MPOTUBAH IPUHYLHUM IIPOIIN-
CUMa M KOj je 3abpambeH 3a 00e yrOBOpHE CTpaHe.

X OuckBanudukanyja gupeKTopa y KOMyHHTaApPHOM NpPaBy

EBponcka komucmja je cemrem6bpa 2001. rommue ¢dopmupana cef-
MowIaHy Bucoky rpymy ekcrmepara xommaHujckor mpasa (eHr. High Level
Group of Company Law Experts, name: Bucoka rpyma exciiepara) ca 1ubeM
ma npoHabe HaumHe M opMy/MIIe KOHKPETHA pellera 3a MOJepPHU3ALV]Y
€BPOIICKOT KOMITAHMjCKOT NpaBa.- = BHUCOKa rpyna excneparta je 2002. rogu-
He nopHesna JspemTaj 0 MOlEPHOM peryaTOpHOM OKBUPY 332 KOMIIAHMjCKO
npaso y EBporu (mame: Buntepos ussemraj),' 1 y xome je meby 6pojuum Te-
MaMa aHa/lu3Mpasa U MepCcreKTyBe HaHAlMOHATHOT ypehuBama MHCTUTY Ta
nuckBampukanmje mmpexTopa.' 16 OBaj nHCTUTYT Bucoka rpyma excrnepara
IOCMaTpa Kao MOTEHIMjaTHO ePpUKACHY a/lTepHATUBY PasHOPOZHUM KasHe-
HMM ¥ MMOBMHCKUM CaHKIMjaMa. EBpOIICKOj KOMUCHjU je NPENopydeHo Ja
UCIINTA y KOjoj Mepu ce AUCKBanmpuKaIyja Mo>Ke HAMETHYTI Kao CaHKIVja
3a 00jaB/buBambe HETAYHMX JIM HENOTHYHUX (MHAHCUjCKUX ¥ K/BYYHUX
He(DMHAHCUjCKUX MHOpPMalMja, Kao U 32 HEIOLITOBalbe APYIUX JYKHOCTU

111 Cnu4Ho je u y ¢paniyckoM npay. Buan: ppanuycku CC, wi. L. 627-4.
112 Bupm: J. Girgis, nas. unanax, cTp. 685.

113 3abpana 3a APYIITBO Ce U3B/IAYH U3 OAPEIOE MO KOjoj Ce IPUBPETHO APYLITBO KaXKIbaBa
3a IpeKplIlaj aKo IOBpeay npasuia o 3abpanu usbopa. Buay: 3OII, wr. 451(1)(5).

114 3a mpepcenHuka je uMeHoBaH Jaap Winter, a 3a ocrasne 4naHose Jan Schans Christensen,
José Maria Garrido Garcia, Klaus J. Hopt, Jonathan Rickford, Guido Rossi u Joélle Simon.

115 Report of the High Level Group of Company Law Experts on a Modern Regulatory Frame-
work for Company Law in Europe op, 4.11.2002. rogute.

116 Bwupu: Buntepos usBeraj, cTp. 69-70.
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pupekTopa. IIpu ToM, moceGHO je MCTAaKHYTO Ja HAPOUUTY HaXKmy Tpebda
00paTuTK Ha YCTaBHY JONYIITEHOCT OBAKBMX CaHKIMja y HEKUM Jp>KaBama
YIaHUIaMa.

ITo mera/pHOj ananmmsu Bunteposor nssemraja, EBponcka komucuja je
2003. roguue cactaBuia gonuc CaBety 1 EBponickoM nmapnaMeHTy 1Of, Ha3M-
BOM ,,MoiepHM3alija KOMIIAaHMjCKOT IpaBa 1 yHamnpeleme KoprnopaTuBHOT
ynpasmama y EY — nnan 3a 6yayhHocT (yobuuajen ckpahenu Ha3us oBor fo-
KyMeHTa je , AKIIMOHY I/IaH KoMnauujckor npaBa“).'!” Opaj akt je of Benmkor
3HaYaja, jep je y weMy EBpolicka KkoMucHja HaBena IITa, KaKO U KajJla HaMe-
paBa jia perymuiie y o6mactu kommanujckor mpasa.!'® 3a mucksamudukarujy
AVpeKTOopa je IVIaHMpaHo fia Oyze ypeheHa HOBOM AMPEKTMBOM WIU U3MEHa-
Ma HeKe Off IoCTojehuX IMpeKTHBa, U TO y CpemeM poky. !

[Toctojehe eBpomncke dopme gpyurraBa (EBporncka kommanuja u Es-
poIICcKa 3aapyra) u npemyoxeHa HoBa popma (EBporicko 3aTBopeHo fpymIT-
BO) M3PUYNTO IIOMMIbY AMCKBaIM(UKAIVjy WIAHOBA yIpaBe Kao jefaH
Ofi HETaTVBHMX KpHUTepyjyMa 3a u360p, OHOCHO 3a fa/be obaB/bame Te
(byHKLU/Ije.12 Hajmupn gomen npumeHe y Tom norneny uma Ilpemor ypen-
6e o EBporickoM 3aTBOpeHOM JApYLITBY, jep ce HbOMe NIy AUCKBAIUPUKO-
BaHOM 3a 00aB/barbe QYHKUMje AUPEKTOpa Y OMIO KO0joj Ap)KaBU WIAHMIIN
3abpamyje na Oyzie WiaH opraHa yIpasjbaiba OBOT ,ILPYH.ITBa.IZI Ha taj HaunH
ce eeKTM MOCTYIIKA AUCKBaMUUKaLMje CIPOBESEeHOT Y HEKOj Ap>KaB) 4jIa-
HUIY IVPEKTHO OfHOCE U Ha 4IAHCTBO Y OpraHMMA yIIpaB/bama EBporickor
3aTBOpEHOTr ApylTBa. Takobe, mpenoXeHo je u mpaBuIo 1o kome he mepo-
[aBHO HAIIMOHAJIHO IIPABO OITYYMBATH Y NOIIEAY AMCKBaMMUKaLje YiaHa
opraHa ynpas/balba EBpoIlCKOr 3aTBOpeHOr ApyiTBa. Perynarusa EBporncke
KommaHuje u EBporicke 3azipyre je y morneny myuckBamuKalje MICTOBETHa,
a of IpeMIJIoXKeHe perynaTuse EBPOIICKOr 3aTBOPEHOT [IPYIUTBA e IBOCTPYKO

117 Communication from the Commission to the Council and the European Parliament — ,, Mo-
dernising Company Law and Enhancing Corporate Governance in the European Union - A
Plan to Move Forward®, Brussels, 21.5.2003, COM (2003) 284 final.

118 Bupu: Klaus J. Hopt, ,,MozmepHm3arija KOMIIaHIjCKOT IIpaBa U yHarpebemwe Kopropa-
TUBHOT ynpasbama y EYS, IIpaso u iipuspega, 6p. 9-12/2004, ctp. 4.

119 Cse majbe IIaHMpaHe aKTUBHOCTYU CY Y AKIIMOHOM IUIAHY HOfie/beHe Y TPU IpyIe: Kpar-
kopoure (2003-2005), cpenmwopoute (2006-2008) 1 gyropoune (ox 2009). Bumm: Ax-
LIMOHM IIIaH KOMITAaHUjCKOT IIPaBa, CTp. 24-25.

120 Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a European
company (SE), Official Journal L 294/1 op, 10.11.2001. ropuse, wi. 47(2); Council Regu-
lation (EC) No 1435/2003 of 22 July 2003 on the Statute for a European Society (SCE),
Official Journal L 207/1 op, 18.8.2003. roguue, 4. 46(2); Proposal for a Council Regu-
lation on the Statute for a European private company, presented by the Commission,
SEC(2008) 2098, SEC(2008) 2099, Commission of the European Communities, Brussels,
COM(2008) 396/3 (mame y pycrorama: IIpemmor SPE), un. 30(3-4).

121 Bwupu: ITpepnor SPE, cTp. 8-9.

51



YIAHLN IIpaBo u npuBpena

pasnmKyje: IpBoO, M3pedeHa AMCKBanMMMKalyja je IpYMeH/bUBA Ha OpraHe
ynpasbama EBpolicke KommnaHuje n EBporicke 3afipyre caMo ako ce y Ip>KaBI
y KO0joj je u3pedeHa OfHOCK Ha 3abpaHy 00aB/barba NEIATHOCTY YIIPaB/baiba
y oaropapajyhuM opraHyuMa OTBOpEHMX APYIITaBa KalWUTala, U APYTo, Huje
IpomycaHa MOTyhHOCT mokpeTama IOCTYIKa AVCKBaIM(UKaLMje MPOTUB
YJIaHa OpraHa yIpab/bama EBponcke kommnannje u EBporicke sagpyre. Y cBa-
KOM CTy4ajy, 6e3 063upa Ha GopMy eBPOIICKOT [PYLITBA, HUCY NpenBuheHa
MaTrepujajHa IMpaBmIa O AUCKBaMMQUKAIMjU YIaHOBA OPraHa yIpaB/bamba,
Beh ce perynaTuBa y IOTIYHOCTM OC/Iarba Ha HAIMOHA/IHA pellerba.

HepmaBHo je EBpollcka KoMmucHja M3BpLIM/A OICEXHE KOHCY/ITaLuje
KojuMa je uameby ocrasor esnena ja yTBpAy KakBY Cy CTaBOBM HAIMIOHAJI-
HNX 3aKOHOJABCTaBa y IIOITIEly MOTYhHOCTM XapMOHM3aIyje HpaBUIa O
AVCKBaMMUKALVjJ AUPEKTOPA IPOM EV.!?? Behuna KOHCY/ITOBAaHUX JIAIIA
je 3aysesia HeTaTMBaH CTaB y OTHOCY Ha yCBajarbe jeAMHCTBEHNX KOMYHUTAp-
HJX IIpaBuUIa 0 AMcKBamudukanyju aupekropa. CympoTHO TOMe, MambIHAa je
HOZipKasia Mjejy MoTeHLMjalHe XapMoHu3anyje Ha HuBoy EY, a mehy 3aro-
BOPHMIMIMA C€ HAPOUUTO UCTUIY MMHICTAPCTBA, TeOpeTUdapy, pauyHoBohe
U yApY>Kewa pauyHoBoDa, CMHAMKATK U acolujanuje 3a yHanpeheme kopro-
PaTMBHOT yIpaB/bama. lIpeMa BUXOBOM MUNIbERY, jEAMHCTBEHA MPABUIA O
muckBamiuKanyju gupeKkTopa Tpeba fa o6e3bene jeHAK TPETMaH AMPEK-
topa mupoM EY, yHanpehemwe 3amrure akumnoHapa 1 mosepuiana, Kao 1 aa
mectumynuiny forum shopping. CBu cy ce CIOXWIN Jia je MPeTIOCTaBKa 3a
XapMOH3aIMjy oBe 0OacTM pasBoOj CUCTeMa pa3MeHe IOofaTaka, IITO IOf-
pasyMeBa 60Jby capa/iiby HaJJIeHMX OpraHa pasINIUTUX [p)KaBa WIAHMIA.
Y ToM morneny ce moce6HO ncTuye 06jaBpMBambe MHGOPMaIMja O JUCKBAIIN-
bUKOBaHMM AMPEKTOPMMA, LIITO MOXKe OUTH yunibeHo Kopuinhemem VHTep-
HeT CTPaHMIIA HAallMOHA/IHNUX peryucTapa IpuBpefHux cybjekara. Cymrusa je
y ToMe Jia ce 3a0paHa Bpllema IOCTI0Ba YIIpaB/balba He CBefle CaMO Ha Ipa-
HILIe jeffHe Ip)KaBe 4IaHuile, Beh ja ce CAHKIMOHMCAHOM NIy OHeMoryhn
o6aB/batbe NeNATHOCTU U Y IPYTUM JIpKaBaMa diaHniama.' >

bpurancko npaBo je cKopaumyM 3aKOHOaBHMM HOBMHAMa IOKYIIa-
JIO Jla pa3perny OBy IpoOIeMaTyKy. 3aKOH O IMCKBaTU(PUKALUjI JUPEKTOPa
ce NpHUMelbyje caMO Ha OpraHe yIIpaB/baiba APyLITaBa Koja Cy OCHOBAaHA y
Benukoj bpuranuju, kao u gpymraBa HaJi KOjUMa Ce Y OBOj Ip>KaBU MOXe
HOKPEHYTH INOCTYNaK IMKBUAanuje. MehyTuM, oBaksa perymatusa He moO-
KpUBa CUTyallyje y KOjuMa je je[fHOM JIMITY Y PYToj Ap>KaByu 3abparmeHo Ja
06aB/ba IIOC/TIOBE YIpaB/balba APYLITBMMA, IITO 3Ha4M ja OM TakBa JuIa

122 Directorate General for Internal Market and Services, ,,Consultation on Future Priorities for
the Action Plan on Modernising Company Law and Enhancing Corporate Governance in
the European Union: Summary Report®, BocTynHO Ha ampecu: http://ec.europa.eu/inter-
nal_market/company/consultation/ index_en.htm, 3.1.2010.

123 Idem., ctp. 14-15.
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Mora fia 6yly [YpeKTOpy ApYyLITaBa oCHOBaHMX y bpuranuju. Ha Taj Haunn
He 61 6uo moBpeheH Hu 3aKOH O AMCKBaMM(UKALMjU AUPEKTOPA, jep Nulle
HIje JYCKBaMMpUKOBAHO IIpeMa OBOM 3aKOHY, a Hajuenrhe Tume Hehe 6utn
nospeheH HM 3aKoH pyre Ap>xaBe. ViMajyhu y Buny cnobony kperama nnia,
a HapounTo y OKBMpPY EBporcke 3ajemHurie, oBo je 611a 3Ha4ajHa IIpaBHA
IpasHyHA 3aKOHA O AUCKBaIMUKALVju mmpexTopa. 4 OBaj HepoCTaTaK je
OTKOMeH u3MeHaMa Kommnanujckor 3akona u3 2006. ropuae. '

JemmucTBeHa 6ynyha perymatuBa Ha HuBOy EBporicke yHuje matu of
jENHOr TELIKO OTKIOWMBOI HemocTarka. Hamme, semmbe ca pasBujeHMjom
npakcoM 1 BehyM 1cKycTBOM y 0B0j 06macTu (Ha mpumep, Bennka bpuranmja,
pcka n @pannycka) he gucksamidukanyjy mpuMemBaT Ha HAYMH KOjU ¥
OBOM TPEHYTKY He MO)Ke OMTH JJOCTUTHYT Off CTpaHe APYTUX fip)kaBa. Tume
he edexar cranpapansanmje 6UTH yMameH.

XI O onpaBpmaHocTu yBohema guckBanudukanmje fupexkTopa y
CPIICKO MpaBo

JuckBammouxanyuja Kao MHCTUTYT MMa jaCHO AePMHUCAHO MeCTO
U YJIOTy Y CUCTEMY CaHKIMja KOje Cé MOTy IPUMEHMTU IPOTUB YIAHOBA
yIpaBe KOju Kpllle 3aKOHOM IIPOINNCaHe AYXXHOCTH. Y PyAUMEHTapHOM 00-
MKy AUCKBa/MduKalymja MOCTOjU U y CPICKOM IpaBy. Mehytum, Ta pery-
JaTMBA HYU Yy KOM C/Iy4ajy He MOXKe J1a OJTOBOPM BJMICOKMM 3aXT€BMMa KOju
ce TIOCTaB/bajy IpeJ OBaj MHCTUTYT. 360r TOra 7je CPIICKO IIpaBO y OBOM
JIOMeHy HEOTIXOf[HO CymTUHCKU pedopmucari.'?’ Y oM mornemy ce umnu
IpUXBAT/BMBMM KOHCTATallMja IO KOjoj je BpeMe 3a yBohemwe oBe caHKLuje y
Cpbuju ,,y 30K ‘Kpajiber’ I HEOAJIOKHOL. [IpeBuiiie HAalIMM MIPOCTOPKUMA Y
30HU KOMITaHMjCKe BJIACTY JIyTa MHCTUTYLIMja HECIOCOOHOCTY U HEOf[TOBOP-
HOCTH, Y IPWINYHOj MEpPY ¥ 3aKOHOM U TIpaKcoM 3amTrheHa n HecaHKIMO-
HJICaHa, KOja IPOMOBMIIIE MHTEPeC KOji He Tpeba MPOMOBMCATI ¥ He IITUTU
MHTepecC KOju Mopa LITUTUTY — MHTEPeC jABHOCTM Kao OILUTY MHTEpecC U UH-

Tepec MHBECTUTOPA Kao MOATPYTy Tor uHTepeca. 2

OHFOBOPOM Ha IINTAmbLE gJa 1In TpeGa YBECTU MHCTUTYT ,T_[I/ICKBa}'I]/Iq)I/I—
Kallje HUCY paspellleHe K/by4YHe [WIeMe Be3aHe 3a IberoBe eBEeHTYallHe
Oynyhe sakonopmaBHe obpuce. IIpupongno ce Hamehe muTame y Kojoj mMepu

124 Bwupu: P. L. Davies, nas. geno, cTp. 253.

125 Bupw: 6purancku Companies Act, Part 40 (wr. 1182-1191). Bumre Bumu: P. L. Davies,
Has. geno, cTp. 253-254.

126 Bupu: E. Ferran, nas. unanaxk, ctp. 430.

127 CnuvaH 3aKk/bydak BaKy U 3a HeMauko npaso. Bumn: H. Hirte, T. Lanzius, S. Mock, Has.
4laHax, cTp. 276.

128 Mupxko Bacwsesnh, Kopitopaitiuero yipasmarve — ipasHu aciiekitiu, cTp. 240.
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Oy 6pUTAHCKM NPUCTYII, KaO HajAeTa/bHUjU U HAjcOPUCTUIMPAHUjI, MOTA0
6uTK ynopo6/beH Hallloj MpaBHOj Tpaguuuju u Kynrypu. Ilorpe6Ho je ycmo-
craBuTu 6anaHc usMehy oHoOra IITO je peasHO M OHOra IITO je HAa MANNPY
HajIIo>Ke/bHUje. AKO Ce aHITIOCAKCOHCKM MOJie/l MOYKe OLIEHUTY Kao IpeaMon-
I1103aH MOAYXBAT Y HAIIMM yCIOBYMA, YMIbEHNIIA je Aa Hu mocTrojeha ompe-
3HOCT M 3aKOHCKa Heypel)eHOCT HUCY y CK/Tajly ca MOIEpHMM TeHJeHIjaMa
u 3axTeBuma TpxumTa. >’ Y ToM moreny e Tpe6a rajutu wiysuje nia je 6pu-
TAaHCKI CHUCTeM AVCKBamudukanuje cappieH. Hamporus, mocToje ayTopn
KOjU Ta KPUTMYKM [TOCMATpajy, Hamasehm fa oH HUje OCTBapyMO IpeBeHTH-
BaH edeKar, eyKallijy U 3aUITUTY Koja ce off era odekupana.'>’ Tloce6Ho
Tpeba MMaTu y BUAY fia yBohemwe OpMTaHCKOT KOHIIENTa AUCKBamubuKanuje
MOXKe MMAaTy ¥ HVU3 HeraTMBHMX Hocrenmia, Meby kojuma ce moce6HO ymc-
tiray cnenehu:'*! npso, yrephusame n Boheme mocTymnaka mucksamukanje
3aXTeBa BeNMKa CPENCTBa; ~~ JIPYro, OBa IIpaBUa ce TeXe NpUMEIbYjy Ha
YJJaHOBE yIpaBe 3aTBOPEHMX ApyIuTaBa; u Tpehe, HeratuBaH edekar mpe-
TEPaHO CTPOTUX IIPaBMU/IA Ce€ MOYKe MaHI(ECTOBATY Y HECIIPEMHOCTH TaJIeH-
TOBAHMX IOje[[MHAIIA JIa y/Ia3e y IOC/IOBHE IIOMYXBaTe U MPEY3UMajy PUSUK
pykoBobemwa ApymTBOM. 360T TOra, MHOTM TEOPETUYATU Y OBOM TPEHYTKY
HIICY CIPeMHU Ja IpPMXBaTe eKCTeH3MBHE ofpende o MUCKBaIMPUKALUK Y
seMm/baMa KoHTHHeHTanHe Eppome.'>?

Ha ocHoBy cBera mo caga usnoxeHor 3a O6yayhy mmImieMeHTaIujy
MHCTUTYTa AMCKBaIUQUKaIje AUPEeKTOpa y CPICKO IPaBO MOTY Ce HaTu
cnenehux feBet mpemopyka:

o #peiiopyka 6poj 1: puckBamidukanmja aupekropa Tpeba ga 6yme 1H-
TerpajIHN Jleo IpaBa NPUBPENHNUX APYIITaBa, 6110 Tako mTo he ce
VHTErpyCcaTy y 3aKOH O MPUBPENHNM JPYLITBUMMA WIM Tako mTo he
O6uTK Teo HOBOT 3aKOoHa (Ha IpyuMep, 3aKOHA O AUCKBATMUKALINU
[UpeKTopa Wi 3aKOHa O OATOBOPHOCTY AVPEKTOpa);

o fpeiiopyka 6poj 2: caHKuMja AuUCKBamMpuKauuje Tpeba ma Oyme
IIPVMApPHOT KapaKTepa, Tj. JOHETa y IIOCTYIKy KOME je TO IIpu-
MapHIU LWb, IITO He MICK/bydyje M MOTyhHOCT HeHOT CeKyHJapHOT
U3pUIaka y HEKOM [IPYTOM IOCTYIKY (Ha mpuMep, Y KpUBUIHOM
VIU CTeYajHOM HOCTYIIKY);

129 Idem.

130 Buan: Andrew Hicks, ,,Director Disqualification: Can it Deliver*, Journal of Business Law,
2001, cTp. 459.

131 Bupam: H. Fleischer, nas. unanaxk, crp. 415-416.

132 Y Benukoj bpuranuju mpxasa GMHAHCUPa CIPOBODEmEe UCTPaXHUX DAL Y CIydajy
CBaKOT KODPIIOPaTMBHOI CTeyaja, a CBe y LWbY MHMIMpama MOIyhmx mHocTymaka
nuckBamudukanyje. Bugm: J. Armour, G. Hertig, H. Kanda, nas. unanax, ctp. 137.

133 Bupu: P. O. Milbert, nas. unanax, ctp. 400.
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o dpetiopyka 6poj 3: OCTyNaK AUCKBa/IMpUKALMje Y OBOM TPEHYTKY
Tpeba ma Oyme CyACKM IOCTYIAK, LITO He 3HAYM Ja pro futuro oH
He MOXKe Jla IIpepacTe y YIpaBHU IOCTYIAK, KOju Ou cIpoBopya
crlenujanM30BaHa ¥ CTPY4Ha areHIuja;

* dpetiopyka 6poj 4: mopey, YWIaHOBa YIPAaBHOT 0f00Opa, U3BPIIHOT Off-
60pa u reHepayHOT AUPEKTOPA, CybjeKTV 3abpaHe, CIMYHO OpUTAH-
CKOM U (PpaHIIyCKOM IIpaBy, Tpeba fa 6yay u GpaKTUUKU JUPEKTOPU
U JUPEKTOPU U3 CEHKE;

o #peiiopyka 6poj 5: IOTPeOHO je MITO MpeL3HMje OfPESUTI CapP>KI-
Hy 3abpaHe, Kako He 6M1 6110 HelOyMMIIa OKO TOTa LITa CBe He CMe
fla paigy AMCKBaMM(UKOBAHO JIMIle, a YIYTHO 6u 6110 fa ce o6y-
XBaTe cBe pykoBofehe mosmuuje y gpymrsuMa (4IaHOBM yIIPaB-
HOT ¥ M3BPLIHOT 0i60pa), 06aB/pame JeTaTHOCTH KOje Cy ca HbIMa
usjeqHadeHe (fIeNaTHOCT JIMKBUALMOHOL VIV CTeYajHOT YIpaB-
HNUKA) ¥ Apyru (TOCpefHM) HA4MHY YyYeCTBOBAaHA Y YIPaB/balby
[PYLITBUMA;

o #peiiopyka 6poj 6: 3aKOHOM Tpeba METOZOM eHyMepaljyje OApeaNTH
pasiore 3a AUCKBaIMPUKaLMjy, IpU 4eMy OpUTaHCKA MCKYCTBA Y
TOM IIOITIe[ly MOTY OMTI Off BenuKe momohs;

o dpetiopyka 6poj 7: 3abpaHa obaB/pama [jeTaTHOCTK Tpeba jga Oyne
IpUBPEMEHOT KapaKTepa, IPU YeMy je YIIYTHO OfPERUTI 3aKOHCKU
MaKCUMaJIaH POK KOji 61 ce IpUMemBIBAO0 Y HAjTeKMM CUTYyalujaMa
Kplemwa 3abpaHe;

o fpeiiopyka 6poj 8: MOTpeGHO je yBecTM mocebaH perucrap AUCKBa-
midUKOBaHMX MNIIA, KOju 6V YHKIIMOHMCAO Y CKIAy ca IPUHIIN-
IMMa jaBHOCTH U JOCTYITHOCTY;

o dpetiopyka 6poj 9: caHKIIMje 3a CIy4aj MOCTyIama IIPOTUBHO 3abpa-
HM Tpeba Ia obyxBare AMCKBanmMduKoBaHa muiia u Tpeha nuia, mpu
4yeMy OoHe Tpeba fja 6yay KasHeHOT U MMOBMHCKOT KapaKTepa.

134 YmpaBHU IIOCTYIaK He MOpa Jia 3aMeHM CYACKM, Beh MOTy KOHKYPeHTHO ersucTupariu. 3a-
KOHOfiaBHe npoMeHe y Bemnkoj Bpuranuju u CAJJ To Ha Haj00/bU HAYMH JeMOHCTPUPA]Y.
[[ITaBuure, y Bermnkoj Bpuranuju noctynax guckBamuduKanyje Koju CIpOBOAU YIIpaB-
HY opraH (eHT. undertaking) je nanexo dyemrhy off CyZCKOr IIOCTYIIKA fUCKBamudukanuje.
Bupu: S. Mayson, D. French, C. Ryan, nas. geno, ctp. 837.

135 3a cnmyaH 3aK/by4Yak y KOHTEKCTY HeMadkor mpasa Bupu: H. Hirte, T. Lanzius, S. Mock,
HAB. YIAHAK, CTP. 276.
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NECCESITY OF ACCEPTING DIRECTORS’
DISQUALIFICATION

Summary

The main goal of this paper is to show the advantages of introducing di-
rectors’ disqualification into Serbian legal system. Disqualification is one of the
available sanctions that can be imposed against directors that haven't worked in
accordance with their statutory duties, and it consists of temporary or perma-
nent exclusion of that individual from the business world. Comparative analysis
shows that vast majority of states have some kind of disqualification of direc-
tors, but only few of them regulate this question thoroughly and completely.

In introductory part of this paper the author shows multiple goals that
can be achieved by introducing disqualification of directors. This is a sort of
prophylactic measure that serves to protect shareholders, creditors and public
interests. Two possible regulatory models of directors’ disqualification are in-
troduced, and the author tries to locate this legal institute in the framework of
existing branches of law (company law, bankruptcy law, securities regulation or
criminal law). In central parts of this paper the focus is oriented towards basic
elements of disqualification of directors such as area of application, content of
the prohibition, grounds for disqualification, period of disqualification and legal
consequences. It has been pointed to the problems of unification of this question
on EU level. The last part of this paper contains author’s recommendations in
connection with desirable ways of future implementation of directors’ disquali-
fication into Serbian law.

Key words: disqualification, director, unfitness, ineligibility for appoint-
ment.
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VIK 364.3:343.721

ap Benuzap TOJIYBOBUh
Pemy6rmiraku GpoHJL 3a MEH3MjCKO M MHBATIMICKO OCUTYpambe
IToxpajuncku ¢ponn Hou Cap

EBA3UNJA NOITPMMTHOCA "1 MEPE
3A IbEHO CIIPEYABAIBE

Pe3ume

Y pagy cy pasmaitipana ocHosHa obenesxja u ogpegruye esasuje goupu-
Hoca. Ilpeencitieero je ananuzupan o6nux esasuje goupuHoca Koju Haciiaje
dpunuxom ucinaitie 3apaga 3aiiocnenuma. Takohe cy ananusupane mepe xoje
je gpicasa upegysena ga 6u ybnaxuna uocneguua HeinaheHux goupurocad,
0gHOCHO ga 6u ciipeuuna yimajy goupuroca. Iloce6Ho je HainauieHa Heolixog-
HOCUL gasarba Upsetcitiea mepama 3a ognaiarwe gyia y 0gHOCy Ha mepe 3a
omitiuc gyia o ocHosy goupuroca. Taxohe je uctiaknyii 3na4aj ynatnpeheroa
cuctiema Haunaiie goupuHoca U ja4ara AGMUHUCTUPATIUSHUX Kalayuilie-
wa opiaHusayuja couujanHoi ocuiyparba u tiopecke yipase, Kao u wuxosoi
06€3U6arba y jeguHciiiéeH UHMOPMAUUOHU CUCTTLEM.

Kmwyune peuu: esasuja goupumoca, usmupere ob6ase3a #o 0CHO8Y goupu-
Hoca, Haunaimia goupuHoca, cuea eKoHoMuja, opianusauyuje
coyujanHoi ocuiyparoa.

I YBom

EBasnuja gonmpuHoca comyjamHor ocurypama (y fabeM TeKCTY: eBasija
monpuHoca) je Beh ckopo ABe feleHNje MIPOKO PacIpoOCTparbeHa MojaBa y
¢uckannoj mpakcu Cpbuje 1 ycier Tora je BeoMa akTyelHa TeMa Y CTPYYHO]
" TIONMUTIYKOj jaBHOCTU. Ho, ynpkoc Tome, peHOMEH eBasuje JOIPUHOCA, 32
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PasnuKy ofi eBasuje Iopesa, OCTA0 je y TEOPUjU U IMPAKCHU y BEIUKOj Mepu
HENCTpakeH. Pasnor Tome cy BepOBaTHO U TeOPMjCKa CXBaTama Koja Cy
noucrosehuBaja nopese 1 HONPUHOCE, 1A U1 BUXOBY €Ba3Njy.

Kapa ce roBopn 0 eBasuju JONpMHOCA, BaXKHO j€ Pa3IMKOBATY €Ba3njy
W yTajy pompuHoca (contribution evasion) Kao He3aKOHUTO ITOHAIAbe
(xoje mopylle Huje MHKPMMIHICAHO Kao yTaja Iopesa) of usberaBama fio-
npuHoca (contribution avoidance) Kao jneraiHe akTMBHOCTH, KOjOM Ce KOPHU-
CTe 3aKOHCKe MOryhHOCTM 3a cMamerbe obaBese mahama JOpUHOCA.

O6uM eBasmje JOIPMHOCA HUje MOTyhe ersakTHO OfpemuTH, jep je
cama npupopa cuse (HedopMaiHe) eKOHOMUje TaKBa Jja Ce OHa He MOXKe eBM-
pentuparu. C 063upoM fa je eBasuja JoIpuHOCca HajsehuM aemoM npucyTHa
y cerMeHTy HedpopMaTHe €KOHOMMje, TO Ce M3 UCTOT PA3jIora He MOXKe Ta4HO
OflpeIUTH HM €Basyja JONPMHOCA Koja HacTaje Ha Taj HaumH. Crora ce oBe
JiBe TI0jaBe MOTY CaMO IPOLIEHUTH ca MamboM iy BehoM BepoBaTHOhOM.

JemHo mMcTpaxuBame Koje je obyxBatwio 21 semmpy OEI[l-a u 22
3eM/b€ Y TPAaH3MLIMjM Ca LW/bEM IIPOLi€HE BENNYMHE CUBE €KOHOMUje IIO-
Ka3aslo je M3y3eTHO BUCOKO IpocedHo ydemhe HedopManHe eKOHOMMUje Y
OpyuTseHoM mpoussopy y 2000/01 - 16,7% y semmama OELLl-a n 29,2%
y 3em/baMa y TpaH3ULIMju cpefmbe 1 ucrtouHe Espore. IIpoceuna BemmdnHa
pajJHe CHare aHra)KOBaHe Y CMBOj €KOHOMMjH (y IPOLIEHTY PafHO-aKTUBHOT
CTaHOBHMINTBA) Y cefiaM 3emapa OEI[-a 6una je 15,3%, a y meBeT 3eMaba
y Tpansumumju 23,3%, mTO yKasyje Ha o6uM eBasuje monpuHoca.”> [Ipu ToM
cy nosehame onrepehema [OXOTKa IMOpPe30M M JONPUHOCUMA COIMjaTHOT
OCUTypama, 3ajefHO ca pacTOM HOpMaryuBHe (perylaTopHe) aKTUBHO-
CTU Jp>KaBe, OLCHEHM IIABHOM IIOKPETayKOM CHaroM pacTa obuMa CuBe
€KOHOMMj€.

ITpema HexkuM mporneHama yuenthe cuse ekoHoMuje y Cpouju focTinke
39% mpymrTBeHor mponssoza (y 2002/2003. ropuHM), ITO yKa3yje Ha BEMNKI
00MM aHTa)XOBama pajiHe CHare y 0BOj 00IacTy, ¥ CAMUM TUM BeIUKY 00UM
Hervtahennx ompuHoca commjaaHor ocuryparma.*

JIpyru, BeoMa pacnpocTpameH 001K eBasuje JOIPMHOCA PAIINPUO ce
y HAIlIOj IIpaKCK TOKOM HOC/Iefe /iBe feleHuje. Ped je o mpakcu (HacTanoj

1 Jejan Ilomosuh, ,,Teopujcke ocHOBe pasrpaHmdema usMeby mojeauHUx o6mMKa jaBHUX
npuxopa’, IIpasnu susoin, Beorpan, 6p. 10/2000, cBecka IV, cTp. 256-258.

2 Cpbuja nHuje obyxsahena osum mcrpaxmBameM. Bup.: Friedrich Schneider, The size
and development of the shadow economies of 22 transition and 21 OECD countries, (IZA
Discussion paper No. 514), Bonn, Institute for the Study of Labour, University of Bonn,
2002, cTp. 7-19.

Idem, ctp. 25-32.

4 Grega Strban, ,,Draft National strategic memorandum in the social security field for the
Republic of Serbia“ Social institutions support programme, CARDS, Council of Europe,
European Commission, 2007, cTp. 14.
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jour 3a Bpeme COPJ]) Hermahamwa fompruHoOca 3a colMjalHO OCUTypame 3a
3amociIeHe Kof ITOC/IOflaBalla Kojy ce Hajasde y eKOHOMCKMM TelKohama. Y
ycoBuMa Ipony6/beHe eKOHOMCKe Kpu3e ¥ pa3Boja IIPUBATHOT CEKTOpa JO0-
J1a3M JI0 YeCTVX I10jaBa HEIPUjaB/blBakba paJHIKA Ha COLMja/IHO OCUTYpatbe
¥ MCIUIaTe 3apaja (MOTIyHe WM [ieNMMIYHe) HeM3MIPYBabeM IPOIVCAHUX
obaBe3a, IITO OBOAM /10 cBe Behe eBasuje JompuHOCa.

Y HacTaBKy pajia 6uhe pasmMaTpaHa 0CHOBHa o0efiexja eBasuje JOIIpH-
HOCa, BeHu obmmuy, yspoun u nocnepuue. Takohe he 6uru anamusupane
Mepe Brmage Cpbuje npenysere pagu ybnaxapamwa Hmociaenuna HermaheHnx
IONIPMHOCA, KA0 U Mepe 3a CIIpedaBambe eBasije JonpuHoca. [locebHa makma
nocsehena je moryhem yHampebemy cucTema HamtaTe JOIPUHOCA U jadamy
afIMVHUCTPATUBHUX KaIlalMTeTa OPraHM3alMja COLMjATHOT OCUTYpama I
HOpecKe yIpase, Kao U HbIXOBOM IIOBE3MBabY y jeAMHCTBEH MH(OpMaImo-
HJI CHCTEM.

Y papny he npBeHCTBeHO OMTK aHa/MM3VMpaHa eBasyja HOIPUHOCA KOja
HacTaje HeM3MMpPMBaIbeM IIPONMCAaHMX 0OaBe3a NPWIMKOM MCIUIaTe 3apaja
3aIlOCTIEHVIMA — PETUCTPOBAHMM OCUTYPaHUIMMA COLMjaIHOT OCUTyparba.

IT OcHoBHa o6enexja U Mepuia eBasuje JOMPUHOCA

JompuHoc kao jaBHa JakOMHA, 3a pas3mmMKy of mopesa obesbebyje
HIPOTUBYMHKUAOY 110 IPUHIUIY do ut des, Ia IOCTOj1 MHOTO MambyU MHTepec
OCUTYpaHMKa Kao oOBe3HMKa JOmpuHOca jja usberne mweHo Iwrahame. Ha-
paBHO, Kajja je MOCT0OfaBall 00BEe3HNK JOIPUHOCA, MOTUB 3a IuTahame Ho-
IPMHOCA je Mamby, Al je jolI yBeK 3HauajHo Behm Hero 3a mmahame mopesa,
jep yTajoM pompuHOca mocnopasarn yckpahyje ykymHy kopuct (benefit) 3a-
nocnennMa. To IpoucTuye U3 caMme IPMPOJEe JOIPUHOCA Kao jaBHe AaxOnHe
KOja fiaje MpOTUBUMHUAOY (IIPOTUBYCIYTY) U IpecTaB/ba yueuthe ocurypa-
HIKa V¥ (UMHAHCKMpPaly pU3MKa COLMjaTHOT OCUTYpParba, OHOCHO OCHOBUILY
3a obesbehere HaKHaa M3 OBOT OCUTYpalba.

Crernndu4HOCT eBasyje JOIPUHOCA CACTOjM Ce Y YMIEHUIM fla 3aX-
TeBa CaIJIACHOCT IIOC/IOAABLIA M 3aIOC/EHOL, Ia IOpasyMeBa IIOCTOjaibe
3ajemHIYKOr MHTepeca. Ha cTpanm pagHuka mHTepec je y Behoj 3apamm, nok
je MHTepec IOCTOJABIA y CMambemhy TPOUIKoBa pasa. Eo ipso, mTo je Beha
CTOma JONpUHOCA, Beha je 3aMHTEepecoBaHOCT M pafHMKA ¥ MOCTOJABIA [
nsberny mmahame gonpunoca. IToce6Ho je To cry4aj ca caMo-3amoc/IeHnMa
Kajia Cy Ta fiBa CybjeKTa CjeAMbeHa Y jefHOM JINLLY.

ITocToje MHOre cIMYHOCTM M aHanoruje u3Mely eBasuje mopesa u eBa-
suje monpuHoca. EBasuja monprHoca ce Hajiipe ZeduHuIe aHATOTHO €Ba3uju
nopesa. EBasuja (yTaja) monpuHoca, Kao 1 eBasyja mopesa IpefcTaB/ba He3a-
KOHMTO CMamerbe 00aBese ycriey CMamberha OCHOBHILE, KOje Ce MOYKe U3BPIINTI
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Ha pazmrunuTe HauyHe. [locmenmiie eBasuje JONMpUHOCA ce JOHEK/Ie pas/InKyjy
of mocyIenuIa epasuje nopesa. O6Be3HUK HOIPMHOCA €Ba3NjOM OCTBapyje Ko-
PHUCT, Kao 1 €BasyjoM IIOpe3a, C TOM Pa3NMKOM JIa OCUTYyPaHMK yC/Ief] Tora TP
IITEeTHe MOC/TeAuIe Y BUAY AeMMMUYHOT WIM IOTIYHOI M30CTaHKa Oymyhmx
HaKHaJ/la U3 colyjanHor ocurypama. Ilocroju 3HayajHa mogymapHoCcT nsMeby
eBasyje NOIIPIMHOCA I eBasyje Iopesa Ha IOXOfIaK Off paja (Iopesa Ha 3apaje
3anocieHnx). VicroBpemeHo ce Bpuim usberaBame Ivtahama OBMX HaKOMHa,
jep ce mahajy Ha MICTY OCHOBMITY M Y MCTOM TPEHYTKY.

EBasnjy monpuHoca Koja HacTaje HertahamweM JHONPUHOCA NPUIVKOM
UCIUIaTe 3apajia ¥ IPYTuX oO/MMKa JOXOTKa Off pafia Moryhe je MepuTyu Ha fiBa
HaulHa — CTOIIOM U3MMpea 06aBesa 10 OCHOBY JOIPUHOCA, U BEIMYMHOM
3a20CTaJIor JyTa II0 OCHOBY JOIIPUHOCA.

Mepeme eBasuje JOIPMHOCA 32 pETUCTPOBaHe OCUTY PaHUKE COLIMjaTHOT
OCUTypama y CyLITUHY NpecTaB/ba I0Ka3aTe/b U3MIpema 006aBe3a 110 OCHO-
By pompuHoca (contribution compliance). Pasnuka n3mehy Hammahenux mo-
IpUHOCA ¥ YKYIIHOT M3HOCa 00aBe3a II0 OCHOBY [JOIPMHOCA IIPeACTaB/ba
Mamak fonpuHoca (contribution gap), Tj. U3HOC AyroBama 3a ;[oan/[Hoc.5 Ha
VICTYl HauUMH JJ0/a3y ce U 10 eeKTUBHe CTOIe JOIPUHOCA Koja IpefcTaB/ba
opHoC u3Meby cTBapHMX Npuxoza of HOIPMHOCA M M3padyHare YKYIIHe
OCHOBUIIe JOIPMHOCA 3a CBe 3alOC/IeHe Koja ce Jo0Mja MHOXKeHmeM YKYII-
HOT Opoja 3aIoC/IeHnX, IpoceyHe 3apajie U IPOINCaHe CTOIe JOIPUHOCA.
[Topehemwe edexTrBHE CTOIE HONPMHOCA Ca MPOIMMCAHOM CTOIOM IIOKa3yje
CTOITy M3MMpemwa obaBesa Ipy 4eMy BMCOKA BPEJHOCT OfIHOCAa e(eKTUBHe
CTOIle JOIIPMHOCA ¥ IPOINCaHe CTOIe JOIPMHOCA YKa3yje Ha BICOKY CTOITY
usMupema o6aBesa 10 OCHOBY JOIPUHOCA.

YrBpbuBame BenmuuuHe 3aocTanor pyra (size of arrears), IO OIILITEM
IpU3HamY, IpefCcTaB/ba Malbe KOPUCTAaH MHAUKATOP 3a Mepeme eBasnje Jjo-
IPUHOCA M3 PA3JIora IITO 3a0CTAMN YT Y BEIMKOj MepPY 3aBUCK Off TIOTUTH-
Ke OTIICA /1yra, KaSHEHUX (3aTe3HMX) KaMaTHNUX CTOIA, MeTOfia 0OpadyHa, I
CIL.

5 Waren R. McGillivray, ,,Contribution evasion: Implications for social security pension
schemes", International Social Security Review, Vol. 54(4)/2001, ctp. 9-10.

6 Y Cp6uju uuje moryhe yTBpauTit epeKTUBHY CTOIY OMPMHOCA Ha TOpe HaBe[eH! Ha-
4MH, jep ce IIpoceyYHa 3apaja yTephyje ne/bermeM 361pa ucmrahennx 3apajia ca yKyIIHUM
6pojeM 3aIoCcIeHnx.

7  Tine Stanovnik, Elaine Fultz, , The Collection of pension contributions - a comparative
review, y: Elaine Fultz, Tine Stanovnik (ed.), Collection of pension contributions: Trends,
issues, and problems in central and eastern Europe, Budapest, International Labour Office
- Central and Eastern European Team, 2004.

8 Tine Stanovnik, ,Contribution compliance in central and eastern European countries:
Some relevant issues®, International Social Security Review, Vol. 57(4)/2004, ctp. 55-58.
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IIpoceyna ropuiIma CTONA N3MMpPeba 06aBe3a II0 OCHOBY JIOIPUHOCA
(rate of compliance) y Cpbuju je Hucka 1 usHocu oko 80% 3a KaTeropujy ocu-
TypaHNKa 3anociaeHnx. EBasuja [onpuHoca je MpUCyTHa y €HOPMHOM 06UMY
Meby noponpuspegHMIMa, Iie 4ak 85% ocurypaHmka msberaBa oOaBesy
nmahama JOMPMHOCA 32 MEH3MjCKO M MHBANJCKO OCUTypabe, IIITO TOBOPYU
0 He3aMHTEpPeCOBAHOCTU TMOBONPUBPETHNKA 33 OBAj OOMTUK OCHTypamba.’
IToBo/bHY OKONTHOCT 32 HAIJIATy HOIPMHOCA IIpeficTaB/ba YMIbEHUIA Ja je
Peny6mmukn 3aBop 3a 37paBCTBEHO ocurypame y oppebheHoj mepu ycrmo-
BJIO OCTBapMBambe IIpaBa Ha 3[PaBCTBEHY 3aLITUTY Ipy>XKameM [oKasa o
nmaheHNM JTOMPUHOCHMA 32 3TPABCTBEHO ocuTrypame.'’ JlomaTau mpobrem
je IITO IPMHY/IHA HAaIlIaTa JONPMHOCA TOTOBO JIa U He MOCTOjH, jep IMopecKa
yIpaBa Kao HAJI&KHM OpraH CaMO CIOPaJM4YHO BPIIM KOHTPOJY HaIljiare
TOIIPMHOCA.

Ako ce y morneny crome usMupema obaBe3a II0 OCHOBY JOIIPMHOCA
U3BpLIN Nopeheme ca ApyrnM 3em/baMa Jo01ja ce MOTIyHMja CIuKa. Tako je
cuUTyalyja y HajpasBUjeHMjUM 3eM/baMa MHOTO II0BO/bHMja — y JallaHy je CTO-
na 106poBoJbHE yITaTe AomnpuHoca 98,6%, nok je y CAJl croma mpuHygHe
HaIlIaTe nponemeHa y 1997, roguam Ha 10,3%, mpyu 4yeMy 3a 3aIlOCTIEHE U3-
Hocu 4,2%, a 3a caMo-3amocieHe 4ak — 58,7%. MebyTMM Y HEKMM 3eM/baMa
y TPaH3UIMjU CUTYalLlMja je y IPEeTXOAHO] AelleHNju 61Ia joll HeloBOJ/bHMja
Hero y Cpbuju — Hiip. y Pycuju je yneo Hermnahennx nonpunoca nosehas ca
26% y 1997. ropuum Ha 53% y 1998. ropan.'2 Crorma u3Mupema obaBesa 1o
OCHOBY JIONIpMHOCa Yy XpBaTCKoj je HemTo 6o/ba Hero y Cpbuju — 82% 3a 3a-
nocrneHe, 73% 3a camo-3anocnere u 40% 3a Mo/bONPUBPETHNKE.

9 VinTepun nopauy Perry6immakor GoHpa 3a MEH3MjCKO U MHBAIMACKO ocurypame 3a 2007.
ropuny. Iloganu 3a 3amociene Cy NpoLemheHy Ha OCHOBY IPeaTUX U3BEIITaja I0C/I0fa-
Bara o wiaheHuM gonpuHocuma. IIpermnocrasba ce fia je BeoMa May 6poj mocmofaBara
KOjU je TJIaTUO JOIPMHOCE, a /1a IIPU TOM Huje nofHeo u3BemTaj Gonpy.

10 HemoBo/bHa CTpaHa OBAaKBOI BHUJjA KOHTPOJE HAIIaTe J[ONPMHOCA, y YCIOBUMA
HeIIoCTOjama jefMHCTBeHe 6ase MOJaTaKa, jecTe y TOMe LITO Ce J0Ka3u o IntaheHuM Jo-
IpYHOCKMA Ipu6aBibajy of Ilopecke ympase IITO 3aXTeBa BEMUKO Iy0/berbe BpeMeHa 3a
006Be3HMKe JONIPUHOCA (MM 32 CaMe OCUTYpPaHNKe) M CTBapa OTPOMHe Iy)KBe Ha ILIaiTe-
puMa obe MHCTUTYLIHjE.

11  HajsHayajHuju OOMNUK NIPMHYJHE HaIaTe CIPOBONY Ce y U3BPIIHOM IOCTYIKY HPaBo-
CHO)XHMX CYZICKMX TIPecyfia JOHETUX IO Ty)k6aMa 3aIlOCTIeHUX MPOTUB IIOCTIOfaBala
36or Hemcrmahenux sapaga mmy 36or HermaheHNUX [JONIpPYMHOCA 3a TEHSMjCKO M VHBa-
MupIcKo ocurypame. CBojeBpcTaH 0OMMK IPUHY[HE HAIIaTe JOIPUHOCA 33 IIEH3UjCKO
U VHBA/MMJCKO OCUTypame 3a KaTeropuje OCUTYPaHMKAa CaMOCTATHMX HENaTHOCTY U
HOJBONIPUBPENHNKA (KOjU Cy caMyl 00BE3HWIN JOIpIHOCa) cripoBoiy PoHp 3a TeHsMjcko
U MHBA/IMJICKO OCUTypatbe MPWINKOM yTBphUBama npasa Ha MEH3Wjy, TPV YeMy BPIIN
yMamembe TIeHs1je 3a M3HOC HemlaheHux JompuHoca.

12 W. R. McGillivray, Has. unanax, ctp. 10.

13 Ilpeppar Bejaxosuh, ,,O61mmexja u ofpegHuIle eBasuje MYUPOBMHCKIX JOIpUHOca, Mu-
posumcko ocuiyparve, 6p. 9/2005, cTp. 47.
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[Toceban 06K eBasuje HONPUHOCA (Kao M IOpe3a) MOCTOjU IpYIN-
KOM TOTOBMHCKUX MCITIaTa 3apajia WIM UCIUIATa flelia 3apajia y HaTypu Kpo3
IoJaTHe HaKHaJe 3arociennma (fringe beneﬁt).14 Hajsehu freo oBux HakHa-
na (xopuurheme cny>x6eHor cTaHa, ynorpebda cimy>x6eHor Bo3nuia, 60HOBa 3a
ropuBo, 06e36eheror onmopa) y Cpbuju caza je onope3oBaH, anu ZOIPUHOC
ce camo pmenumuyHo rwraha. Takobe, modueB of cpeguue 2003. roguue, cBe
BPCTe YTOBOPEHMX HAaKHAJ[a IT0 OCHOBY 00aB/barba ayTOPCKOT pajia, MpuUBpe-
MEHUX ¥ HOBPEMEHMX ITOC/IOBA U APYIUX IIOCTIOBA 10 YyroBopy obyxBahenn
Cy JOIIPMHOCOM 3a IIEH3UjCKO ¥ MHBAIMACKO OCUTYpambe, alu He U PYyIUM
IONPUHOCKMA.

III I'maBHM pa3no3y eBasuje JOIMPHHOCA

EBasmja mompmHOca je, Kao INTO je HaIpeq pedeHo, y Hajsehoj mepnu
IIPOY3pOKOBaHA IIOCTOjalbeM CHBE €KOHOMMje Tj. OOaB/barmeM HeJeraaHe
menatHocTy. Benmuky mpo6bnem Cpbuje mpepcTaBba JpacTHYaH I1aji HUBOA
€KOHOMCKe aKTMBHOCTM U 3aIIOCTIEHOCTM Y YCTIOBMMa pacliajia jedMHCTBEHe
IpKaBe, eKOHOMCKUX caHkuuja Casera 6e3begnoct OYH, opBujama pat-
HMX CyKo0a y OKpyxXemwy, BasnymHe arpecuje HATO makra u cripoBobema
€KOHOMCKIX, ITOJIMTUYKMX ¥ COLMja/IHUX IIPOMEHA y IIepMOAY TPaH3uIyje Ha
OTBOPEHY TPKUIIHY NPUBpeNY ¥ BUIIECTPAaHAYKN MOMUTUIKK cucTeM. Cac-
BUM je pa3yM/bUBO Jia je IpXKaBa y TAKBUM YCTIOBMMa O1/1a TOJIEpaHTHA IIpe-
Ma HapacTamby CUBe €KOHOMjE, jep je aHIaKOBatbe /bYAN Y OBUM aKTUBHO-
CTMMa 3HAYMJIO U3BOP E€r3UCTEHI}je 32 MHOTEe pafIHMKe U IbUXOBe IOPOJMIIE.
YjemHo je To 6MO jemaH of HauMHA OYyBama COLMjaTHOT MHUPA. YOCTAJIOM,
BJICOK CTeIIeH TOJIepaHILIMje CMBE €KOHOMMje, KaKO je TO HaIpesi HaBefleHo,
KapaKTEPUCTUYAH j€ 33 CBE 3eM/be y TPAH3UIVjIL.

EBasujy gonpunoca, Kao 1 €Basujy 1nopesa yrilaBHOM M3a3UBajy UCTU
YMHIOLM — BICOK HUBO yTBpheHux ob6aBesa, Mana BepoBaTrHoha fa 6yay oT-
KPMBEHM YUMHIOLM yTaje, HUCKe 3ampeheHe Ka3He 3a yTajy, Kao 1 JiolIa op-
TaHM30BAHOCT M HeeMKACHOCT Mopecke agMuHMCcTpanyje. CrenuduaHocT
eBaslje JOIPMHOCA OITIefla Ce Y YMIbeHMIN Jla eBa3Njy JOMPUHOCA TOCeOHO
HOZICTUYY HeKe KapaKTePUCTUKE CUCTEMA COLjaTHOT OCUTyParba MU YKYTI-
HOT IIpMBPEIHOT cucTeMa. Tako HempaBelaH M HECTUMY/IATVBaH MEeH3UjCKU
CUCTeM, Y KOMe TIOCTOjy HelOBO/bHA ITOBE3aHOCT uaMeby gompuHoca n Ha-
KHaJa Koje IeH3MjCKO ocurypame obOe3bebyje y Hajsehoj mepu, momcrtude
€Basljy JOIPMHOCA. YKOIMKO PA3JIOT JIEXKU Y HECTUMYTaTUBHOM IIEH3MjCKOM

14 Cama Manapesuh-Illycrep, ,IIporjena nmopecke easuje y XpBaTckoj', QuHaHcujcka
iwieopuja u apaxca, 6p. 26(1)/2002, ctp. 121.

15 Yan 12 c1. 1 T. 3 3aK0oHa O TEH3MjCKOM U MHBamuACcKoM ocurypawy (Ca. inachux PC,
6p. 34/2003... 5/2009).
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CHCTeMy, 1bera je Moryhe OTKIOHMTY 3aKOHOfJaBHMM MHTEpPBEHIMjaMa, YKO-
JIMKO TaKBe U3MeHe He oHoce Behe mpobieme of OHMX Koje permasajy. Tako
rapaHTOBaHa IIEH3Mja MOXX€ CTBOPUTM IIOICTUIIAj] KOJ OCUTYypPaHMKaA, KOju
je MICIyHMO yC/IoBe 3a OBO IpaBoO, fja u30erHe jape miahame fompuHOCa.
MebyTum, yKugame oBOr IIpaBa OCTaBIWIO OM 6e3 3alITUTe OHE YMjU JOXO-
TAK je HM3aK.

Bucok medumnur meHsujckor cucTeMa M3asuBa HENOBEpeme, a OBaj
HEJIOCTATaK je TEeWKO OTKIOHUTU. HemocTarak mosepema y MEH3UjCKU CU-
CTeM Y BE/IMKOj MepM 13a3MBajy U HeraTUBHe APYLITBEHe II0jaBe Kao MITO Cy
nH}IanMja 1 Kopymnmuja.

Kapa je peu o mensmjckom cucremy Cp6buje Mopa ce ucrahm Bucok
CTelleH IPUCYCTBa IPMHLMIA MHAMBYYaHEe IIpaBfie, KOjU je HarJallleH U
YMBEHNIIOM fia 00padyH IeH3uje y3uMa y 0031Up cBa OCTBapeHa IpUMarmba
Ha Koja je rraheH HOmpMHOC 70 HaBplIeHMX 45 TOAMHA CTaXa OCUTYypama.
ITpu ToM je mpommcaHa cTolla 3aMeHe — OfHOC M3Mehy mpocedHe 3apaje u
IIpOCeYHe CTApOCHE IeH3Nje — M3Y3eTHO BIUCOKA 1M M3HOCK OKO 78%.1° Cru-
MYJIATUBHOCT Ce OI7lefia ¥ y MOTyhHOCTM Jja ce KOPUCTH TIeH3uja 1 3a BpeMe
3aIl0C/Ierba, OIHOCHO CaMo-3alociiema. Takobe, MpMHIMN MHAMBUAYaIHe
IpaBje je JOMUHAHTAH U Y IIpaBUMa Ha HAKHAJY 3apaje ¥ HOBYAHY HaKHa-
Iy, KOje ce OCTBapyjy IO OCHOBY 3[I[paBCTBEHOT OCUTYpama U OCUTYParba Off
HEe3aMOCIEeHOCTM.

EBasnjy pmompmnoca Ttakobe momcTudy Hm3ak HMBO 3apaja (Ha-
pOUYMTO KOJ MIQfuX JbyAu), ckpaheme pagHOT BpeMeHa ¥ IIpeBPeMeHO
nensyonucame. Hajuemmhm crydajeBn easuje mompunoca cpehy ce kox mpu-
BpeMeHMX U MOBpeMeHMX (HepeJOBHMX) MOCI0Ba, KO IOC/IOBA Ca HEITYHNUM
pagHMM BpeMEHOM, Kao U IOCTIOoBa KOji ce 00aB/bajy IO YyrOBOPY O Jieny.
Hajuenrhe HesmeranHu paj mpuxsarajy caMo-3allOC/IeH U M/IaJiy PaHULY ca
HJICKMM 3apajaMa, kao 1 gomahuie. Tako Miagy pagHULIM KOjU MMajy IIpK-
BpeMeHe ¢uHaHCHjcKe Temkohe 1a 6u 06e36enmmu CBOjy MOPOAUILY, MOPajy
fla IPeTIOCTaBe TpeHyTHe moTpebe 6yayhoj mensuju.

EBasmjy mompuHOCa JIaKO IpUXBAaTajy IEH3MOHEPM, HAPOYUTO OHU
maabhe crapocHe 06K KOju Cy OCTBapWIM IpeBPEeMEHY MIN MHBAIUACKY
neHsujy. Takobe cy samHTepecoBaHM 3a HeJleTa/HY Paji X OHM PAJTHUIIV KOju
Cy VICIIyHWIY MMHVMMAJTHU YCJIOB 3a IIEH3Mjy, I1a YeKajy /ja HaBpllle IIOTpeOHy
CTapoCT Jja 61 OCTBApU/IN HEH3N]Y.

3axBasbyjyhu nsyseTHo epukacHOj KOHTPOJIM yIUIATe jaBHMX IPUXOZIA
op ctpaHe Ciy>x6e ApYyIITBEHOT KHBUTOBOACTBA, (KacHuje Cysx6e IiaTHOT
IpoMeTa), IIPeKo Koje ce OfIBMjao IUTATHU IPOMET U KOJi Koje Cy ce Haja-

16 Ilpoceuna croma 3ameHe y Cp6uju Beha je of mpoceuyHe cToIle 3aMeHe y 3eM/baMa

OEIII-a. Bup.: Benusap Tony6osuh, Pepopme tieHsujckux cucitiema y gprasama cykie-
copuma COP], Bynyhuoct, Hosu Cap, 2009, ctp. 50.
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3N TeKyhM padyHM CBUX ydYeCHVKA IUIATHOT IIPOMeETa, eBasMja JOIPUHO-
ca IIPU/IMKOM KCIUIaTe 3apaje, 6uma je Moryha camo ako ce mcriata 3apaja
obaB/pasia M3BaH KaHasa IJIATHOT ITpoMeTa. [IpenackoM IaTHOT poMmeTa y
6anke (of 2003. rofuHe) IpecTaa je 1 MpeTXoHa KOHTPOJIA IITo oMoryhasa
HeCMeTaHy MUCIUIATY 3apaja 6e3 rrahama jaBHUX HakOMHa.

Ocum cMmamema Opoja 3aIlOCTIEHNX, jeflHA Off IOC/eANIA TPaH3NUIIMje
jecTe U IMpOMeHa CTPYKType 3alloC/IeHux, Tj. nosehamwe 6poja camo-3amo-
cnenux. Crnmyno sembama Jlatuncke Amepuke u Jyxxue Espone (ITopryranmja
u Vranmja), 6poj camo-zanocneHux (ykjydyjyhm m momponpuspepnHuke) y
Cp6uju fOCTHUTa0 je CKOPO jefHy YeTBPTUHY YKyIIHOT 6poja 3anocnennx. ~ Ca
craHoBMIITa IIahawa JONpKHOCA, IPOOJIeM MpefCTaB/ba TO WITO je Hajeehn
0poj ocurypaHuka u3 pefia caMo-3aIllOC/IEHUX 13a0pao HAjHIDKY OCHOBUILY
sa miahamwe mompuroca.'® Victospemeno, sHaTaH /le0 pajHMKa aHTaXKOBaH
je y mopoayyHuM pajmama u npepnysehnuma, rae Hajuemhe camo jemaH wiaH
momahyHCTBa MMa colyjamHo ocurypame. Ha Taj HauuH ce U y jleraJHOM
npuBpehuBamy Ha/asy 30Ha He/IeraHOT pajia U eBasyje JOIPUHOCA.

Takobe, Brcoke cTOIe HONPMHOCA NPEACTAB/bAjy CHAXKAH IOCTULIA]
3a eBasujy ponpuHoca. Ibuxos 36up y Cpbuju nsnocu 35,8% mro ce Moxe
cepcratu Meby cTone ymepene Bucuse. IlocmaTpaHo y okpyskemwy Behe crome
monpuHoca uMajy Xpsarcka (37,2%), Cnosauka (37,6%), Cnosenuja (38,2%),
Uranmja (40,86%), Aycrpuja (42,2%), Anbannja (42,3%), Mabapcka (49%),
[Morecka (42,07%), Yemka (47,5%), Pymynuja (53,25%), a mame Monpasuja
(29%), Byrapcka (32,9%) n Ipuka (33,65%)."

C mpyre cTpaHe, jolI je Te)ke pelllnTy pasjiore eBaslyje JOIpUHOCA M3a3-
BaHe HUCKMM HUMBOOM 3apaja. Hampey HaBejeHO MCTpaKmBarbe IOKasyje fia je
00MM HejleralHe €KOHOMMje 3Ha4ajHO MamM y pasBujeHuM sembama OELI[I-a
HEro y 3em/baMa Cpefiibe U jyro-ucrouHe EBpore — Ha OCHOBY uera ce Moxe
3aK/bYYNTH JIa je Y 3eM/baMa Ca BUIIMM HUBOOM JIOXOTKa Mamba eBasiuja JI0-
npuHoca. Crora ce Moxke pehu 1 fia je mOfCTULIAbe eKOHOMCKIX aKTMBHOCTY
CUTypaH HauuH 60pOe mpoTuB n3berapama mwiahama JONpruHOCA.

IInpoxo pacnpocTpameHa eBasyja JOIPUHOCA IPefiCTaB/ba, KAKo je TO
HaIIpesl HaBejeHO, 3ajeHIYKY Of/IMKY CBUX 3eMajba y TpaH3uuyju. Ekonom-

17  Bpoj caMo-3aIlOCTIeHNX Y OZHOCY Ha YKymaH 6poj ocurypaHmka y sem/bama JIaTuMHCKe
Awmepuxe kpehe ce of 27% y Mekcuky mo 55% y Bonusuju, y Ilopryranuju je 25%, y
Wramuju 23%, mok je y Hemauxkoj, llIBenckoj u B. bputanuju oxo 10%. Has. mpema:
Milko Matijascic, Stephen J. Kay, ,Social security at the crossroads: Toward effective
pension reform in Latin America®, International Social Security Review, Vol. 59(1)/2006,
crp. 15.

18 T. CranoBHuk Hapopu mpumep CrnoseHuje, rge je yak 80% CBMX CaMO-3aIOC/IeHMX
(n3ysumajyhm mo/ponpuBpeHIKe) OCUTYPaHO Ha HajHIDKY OCHOBUIYY 3a Imahame fJo-
nputoca. T. Stanovnik, Has. unanaxk, ctp. 59.

19  Tlopmaum ce ogHOce Ha 2007. TOAMHY, U HaBefieHU cy peMa: Social Security Administration,
Social Security Programs Throughout the World: Europe, Washington, 2008, ctp. 23-24.
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cke Telkohe Kpo3 Koje Cy Ipojasuie MM joIl IIpoase OBe 3eM/be JOHere
Cy HEpeIOBHOCT UCIIIaTe NE€H3Mja, a TMME Y HENIOBEPEebe Y jaBHM NEH3MjCKI

CI/ICTeM.20

IV Ilocneguue eBasuje JONPUHOCA U
Mepe 3a BUXO0BO y0/makaBame

CuBa eKOHOMHja He CaMo Jja JMIIaBa Ap>KaBy MOPECKUX Mpuxopa, Beh
JMIIaBa OCTBapyBama IpaBa U3 COIMjaHOT OCUTypama (IIpaBa Ha 3[IpaB-
CTBEHO OCHUTYDambe, MEH3MjCKO ¥ MHBAIMICKO OCUIYPambe U OCUIypame 3a
CITy4aj He3aIloCTIEHOCTH) CBE OHE KOjU Cy aHTaKOBaHM Y TUM aKTUBHOCTHMA.
YjenHo, HesleraIHM paji HAHOCK WTETy (PYHKIMOHNCAY CUCTEMA COLMjaTHOT
ocurypama 300T M30CTaHKA IIPUXOJA, TAKO fa TepeT (UHAHCUpamwa OBOT
ocurypama najia Ha neba cBe Mamer 6poja ocurypaHmka.

Bucok HUBO eBasyje ONPMHOCA YKa3yje Ha HU3AK CTEIIeH II0Bepema y
CUCTeM COLMjaTHOT OCUTYpamba 1 OfipakaBa KBa/JIMTeT yIIPaB/barba OBUM CH-
cTeMOM 1 HeeduKacHOCT afMuHIcTpanyje. C gpyre cTpaHe, fectabunmsanuja
CHCTEMa COLMja/THOT OCUTypaba CMalbyje IIOBEPErE y 0Baj CUCTEM I TIOBOIK
1o nosehaHor n3beraBama fonpuHoca. [IpxaBa Kao rapaHT QyHKI[MOHNCAba
OBOT CuCTeMa Mopa Ja mosehaBa mopese mim Mopa fia ce 3afyxyje ga 6u
06e36enmna mweroBo QyHKUMOHNUCame. OBa CIupana ce BPeMEHOM MOXe
IPeTBOPUTH Y 3a4apaHy KPyT U3 KOra je Telko Hahy mamas.

CouyjanHo ocurypame MoXe (QYHKIMOHUCATU CaMO Y3 IOAPIIKY
IeroBux ydecHuka. llupeme Kpyra ocUrypaHuka Ha OHe KaTeropuje paj-
HJKa KOj¥ HUCY 3aMHTePeCOBaHN Ja Oyy YIeCHNUIIM COLMjaTHOT OCUTYparba
MO>Ke JJOBECTH JIO He3a/I0BO/bCTBA OBUX YUeCHVKA 1 10 130eraBama miahama
nonpuHoca. OBO ce OZHOCK Ha HeKe KaTeropuje caMo-3aIloC/IeHUX, Ipe CBe-
ra Ha IOJ/ONPUBPENHNUKE Yy IOITIERY HEeH3MjCKOT OCUTypamba. 3aHMM/BUBO
je ma usMeHe y Opojy 006aBe3HO OCUTYypaHMX YIAHOBA IIO/BOIIPUBPETHOT
momahmHCTBa, yBefleHe 3aKOHOM O IEH3MjCKOM U MHBA/INACKOM OCUTYpamby
u3 2003. roguHe, 0 KOMe je caMo jeflaH WIaH I0/bOIpUBpeFHOT JoMahHCTBa
00aBe3HO OCUTYPaH, HUCY JIOBeJle 0 I060/bIamha HalIaTe JOIPUHOCA.

KparkoBupio moHamlame 3allOC/IEHMX Y CUBOj €KOHOMUjM, KOje IIper-
IIOCTaB/ba TPEHY THY OTpoLIY 6ynyhum norpebama, ZOBOAY 1O MHTEPBEHLIMje
Ip)KaBe Koja HOfellaBa HIBO HaKHAJa U3 COLMjalHOT OCUTypama ja 6u obe-
36em1Ia TAKBe OCUTYpaHUKe, IOHEKa | 11 Ha TepeT OHuX caBecHux. O6esbeheme
MUHVMa/IHe [IeH3Mje pajiyl 3alITUTe MUHIMYMa COLMja/IHe CUTYPHOCTH IIOJ-
CTUYe MOPAJIHM Xa3apf U eBasljy HOIPMHOCA, KOJ jefHOT O6poja OCUTypaHUKa

20 Omumpuuje Bupern: Ilpempar DBejakosuh, ,EBasmja pompmHOca 3a MMPOBMHCKO
ocurypame’, Quuarcujcka ileopuja u iipakca, 26(1)/2002, cTp. 327.
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KOjJ OFfyCTajy Off jajbe YIUIaTe HOIPMHOCA Y Wby Kopuirhema oBe MIHIMAI-
He TIeH3je.

Y umpy ybrnaxasama Moc/lIegulla eBasnje HONPUHOCA JOHET je 3aKOH
O yIJIaTV JOIPMHOCA 3a IEH3MjCKO OCUTYpParbe 3a MOjelHe KaTeropuje oOcu-
TypaHNUKa — 3aIOC/IEHMX KOjuM je omMoryheHo fja fp)aBa yIIaTu JOIPUHOC
yMeCTO IOoC/IofaBIa (Ha M3HOC HajHIDKe OCHOBUIIE) U TMe obe3bemyu ocu-
rypaHuIMMa cTax ocurypama.”! OBaj 3akoH je a0 MoryhHOCT mofHOmERHa
3aXTeBa CBUM OCUIYPaHMIMMA — 3aIOC/IeHMMa KojuMa IOC/IofaBal] Huje
YIUIaTHO JONPUHOC y mepuopy of 1991. no 2003. ropune. Tako je us 6yyera
raheH HONPMHOC 3a MEH3MjCKO ocurypame 3a 264.000 ocurypaHuka, ynme
je moKpuBeHO YKyNnHO 650.000 rogmHa cTaka oCcUIypama HaBPIIEHOT Y IIe-
puony 1991-2003.%2 ITpu TOoM Tpeba MMaTy y BUAy YMIbeHUITY fia jefaH 6poj
OCUTYpPaHMKa Ca HaTIPOCEYHUM 3apajjaMa, yCIef, HICKe OCHOBUILE TOIPUHO-
ca (M3HOC TapaHTOBaHe 3apajie), Hyje 3aTPaXMO YIUIaTy HOIPMHOCA A TUMe
He OM yMamMo IIPOCEK CBOjUX 3apajia Ha OCHOBY Kojux ce oppebyje Bucuna
IeH3uje.

Kako ce nporec Hermahama JOIpMHOCA HACTABUO, CUHAMKATH 3aXTe-
Bajy off Ap)KaBe fla ce Ha VICTY Ha4uMH 06e30equ mahame JonpuHOCa 1 y Ha-
penHoM nepuony. C 063upoM fa fpxaBa Huje 06e36eyia N3BplLIehe CBOjUX
3aKOHa, OHa je 00jeKTMBHO OATOBOpPHA 3a (PMCKAIHY HEAMCUMIUIMHY, @A je
JOHeNa 3aK/by4aK KOjuM ce oOaBesyje [ja yIUIaTVU JOIPUHOCE 3a MEH3MjCKO
OCUTypame 3a 3allocieHe KOJ IpUBpefHMX cybjekara Koju ce Hamase y
Ap>KaBHO] MM [IPYLITBEHO] CBOjUHM, UM Cy OWIM y APYLITBEHO] CBOjUHM
npe cripoBobera MOCTyIKa mpuBatusaryje.> OBy TOCTONABIN 61 [O6MIN
opmaramwe IUrahama JonpuHOCca Ha YeTMpM TOAMHE y3 Kamary of 8,5% Ha
TOAMIIbeM HMBOY (ca rpejc mepuonoM of jenHe rogyue). OBaj myT Brmaga je
npenBuzena u Mepe o6esbeherma y By MeHuUIIa ¥ XUIIOTEKa Ha HETIOKPETHO]
VIMOBVMHM IYXXKHUKA.

21 OBaj 3akOH - y jaBHOCTM Ha3BaH 3aKOHOM O IOBe3MBamy CTaxka — ob6jaBibeH je y Cr.
inacruxy PC, 6p. 85/2005.

22 JlompuHOCH Cy 06padyHaTM Ha HajHVDKY OCHOBMILY, TAaKO /ia je jaBHOM IIE€H3MjCKOM (OH-
ny yrnaheno oxo 20 Munujapau fuHapa. OBaj MSHOC HOIPMHOCA, CXOTHO ofipef6aMa 3a-
KOHa, TpebaJio je fa Oyae HartaheH o mocofaBala, aan je Baafa OfyCTana Of, IPUHY-
He HamtaTe. Ha Taj HauuH je mpenBubeHo ofrarame Ayra MpeTBOPEHO Y HETOB OTIIHC,
mTo 6e3 063upa Ha JOOPY HaMepy, IpefCTaB/ba HEPaBeHY U NeCTUMYNIATUBHY Mepy
¢duckanHe mOMMTUKE, KOja HACTAaB/ba AYTOTOMIIKLY MPAKCy HarpahuBama HeyCHeNTHIX
IpUBpeNHUX cybjexaTa (rybmTarua) ¥ OHUMX KOjU KpIle 3aKOH.

23 Jlp>xaBa je OArOBOpPHA M 3a CIIOPOCT y CIPOBODemY CTedajHOT IOCTYIIKA KOja je HMpoy-
3pOKOBa/la 3HaYajaH Jeo HelmaheHMX MONPMHOCA, MAKO y TUM CTydajeBuMMa Hajuemrhe
HeMa M3BPIIEHNX UCI/IaTa 3apaja.

24  3axpyvak Bmage 05 6p. 43-6265/2009-001 o 2. okTo6pa 2009. romuHe KOjuM je Impu-
xBaheHa VHdopMmanyja o moTpeby M HaUMHY perynucama HeyImaheHNUX JONpMHOCa 3a
IIeH3MjCKO M MHBAIUJICKO OCUTypambe 3a IojefJiHe IIpUBPefHe CyDjeKTe, 3a Iepuop; Of
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JenHa o Mepa 3a y6rmakaBame eBasyje JOIPUHOCA, HACTAJIOT Y JOMe-
HY CMBe eKOHOMUje, jecTe MOIyhHOCT ZOOPOBOJBHOT 1 6€3yCITIOBHOT IIPUCTY-
a 06aBe3HOM IIeH3MjCKO-MHBAINICKOM OCUTypamby YCTaHOB/beHA 3aKOHOM
0 IIEH3MjCKOM M MHBaNIU/ICKOM Oocurypamy us 2003. roguue.”” Ha Taj HA4YMH
CBaKM IIOjeAMHAI] MOXe 00e30emuTy cebu MOTpebaH HEpUOJ, OCUIypamba
Kako 61 OCTBapwo TpaBo Ha mensujy.”® Ilpo6rmem je mehyTum y Tome mTo
MoryhHOCT 6e3yc/IOBHOT IIpUCTYyIa 06aBe3HOM OCUTYPamY YjeHO 1 IOfCTH-
4e paj Ha ,,LIPHO"

V Mepe 3a cnpedaBame eBaslije JONPUHOCA

Bucok crenen eBasmje sompuHoca nosehao je 3Hawyaj oBor mpobie-
Ma y TOj MepM Jia jé OH IIOCTAa0 MPBOPA3PENHO MOMUTUYIKO NMUTarbe. JeTHOM
CTBOpEHe HaBUKe TEIIKO Ce MeHajy I Ip>KaBa yIPKOC OPOjHUM KOHTpoOIaMa
TEIIKO yCIeBa Jja jieranusyje HedopMalHe NMPUBPENHe aKTMBHOCTH. YCIeX
Ha OBOM IIaHY CBe BUILIE ITPEJCTaB/ba OCHOBHO MEPUJIO yCIleXa CBaKe Bjla-
fie, ITO TOBOPY O BJMCOKOj CBECTH y IPYIITBY O HOTPeOM jleranusanuje cuse
€KOHOMUje.

Cpbuja je cmmYHO HEKMM Jp>KaBaMa y OKpyxXemy (XpBaTcka U eH-
tutety buX) y ummy crnpeyaBama eBasuje HOIPUHOCA IpoImucana ob6aBesy
IOC/IOfjaBLa Jja YIUIaTK JNOIPUHOCE 33 COLMja/IHO OCUTYParbe 3a 3allOCTIeHe
CBaKOT Mecela (Ha HAjHIDKY OCHOBUITY), M Kajia HIUCY UCIUTATITH 3apafy.”’
MebyTtum, y ycroBuMa OTeXaHOr IIOCTIOBaMba, HVUCKE JIVKBUJHOCTU U
HEIoCTOojama YBPCTe (YCKaTHe AVCIMUIUINHE, OBa IIParMaTYHa Mepa O0CTaa
je MpPTBO C/IOBO Ha Talupy.

AKoO je eBasyja JOIPMHOCA IIMPOKO PacpoOCTparmbeHa U aKo je gpiKa-
Ba TOJIEpHILe, OHA 00aBE3HO COLMjaTHO OCUTYparbe Y CTBAPHOCTY IIOCTaje
HOOpPOBO/BHO OCHTyparbe. 3aollTpaBame Ka3HeHe MOJNUTHUKe, NIPU 4eMy Ou
ce yTaja ONPMHOCA TpeTMpasa Kao 1 yTaja mopesa, Takohe O6u y ycrmosuma
(dyHKIMOHNCakba IIpaBHe [ip)KaBe MOIVIO JOBECTU [0 edUKacHUje HaIlIaTe

1. janyapa 2004. rogune fo 30. jyna 2009. roguse. IIpetxonHo ce Brasa o6aBesana Ha
yIUIaTy JIOIPMHOCA 33 NEeH3MjCKO U MHBAIUJCKO OCUTypalbe 3a CybjeKkTe mpuBaTu3aLyje
y credajy: 3ak/pydak Brage 05 6p. 43-1343/2007-7 ox 20. HoBembpa 2008. ropuHe.

25  Ynanm 15 3aKoHa 0 HeH3MjCKOM M MHBAIU[CKOM ocurypamy us 2003. rogune. Panuju npo-
IICK CY YC/IOB/baBaaM MOTYRHOCT yK/by4nBarmba y MeH3MjCKO-MHBANTUACKO OCUTYpambe Y
TIOI/IEMy TIOCTOjakba IPETXOJHOT OCUTYParba, MPEKTYy3UBHOT POKa 3a MOJHOUIEE 3aXTe-
Ba 3a MPUCTYIAKE OCUTYPalby, OTPAHNYEIbY TPajatba OCUTYParba, PAHOT U IIOPOAMYHOT
cTaTyca u CI.

26  IIpemamopanyma Perry6mkor GpoH/a 3a MEH3MjCKO U MHBAINJICKO OCUTyparbe MoryhHoCT
K06pPOBOJHHOT MPUCTYIIA 06ABE3HOM OCUTYpamy TPEHYTHO Kopuctyu oko 30.000 ocury-
paHuKa.

27  YnaH 51 3akoHa O JOINPUHOCKMA 332 00aBE3HO COLMjaTHO OCUTYpalbe.
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ponpuHoca. MehyTum, ¢ 063upoM Ha IIpUPOAY JOIPUHOCA KO jaBHE HaXK-
OuHe Koja 06e36ebhyje mpoTuBycnyry, mocras/ba ce MUTabe CBPCUCXOJHOCTI
u3jeHavYaBama CaHKI[Vje 3a yTajy mopesa u fonpuHoca. Harmacak 6u tpeba-
1o ma 6yme Ha BeheM 06MMY KOHTpOJIe HaIUlaTe JONPUHOCA U CIIpoBobemy
IpMHYyJHe HaIUIaTe.

EBasmja pmompmuoca moryha je y Behoj mepm ako je opraHusanuje
COLIMjaJTHOT OCUTYypalba He CIIpedaBajy, MM aKo HeMajy opnamhera mmm
CPeCTBa fla joj ce CYIpPOTCTaBe. YKOJIMKO IOCeAyjy oBakBa obinaurhema,
OpraHusaInMje COLVja/HOT OCUTYpPama MOTY YOOIMYMTY aMUHMUCTPATHUBHE
npolefype u3BelTaBama o miahennm gonpuHocuMa, Koje uM omoryhasajy
fia IOojefHOCTaBe U yOp3ajy, OBZHOCHO, IPaBOBPeMEHO 00aBe MOCTYIAaK KOH-
TpoJie Haltate gonpuHoca. Y Cpbuju je, Kao 'y CBUM [ip)KaBaMa — CyKI[eCO-
puma 6uBIIe Jyrocnasuje, 06jefybeHa HaIlaTa CBYUX OMPUHOCA COIVjaTHOT
OCHUTypama ca II0Ope30oM Ha JOXOJAK Y OKBMPY HOpecKor oprana. Mebytum,
KOHTporna iaheHux ponpuHoca je y nepuopy 1995-2002. ropguue 6uma mo-
BepeHa OpraHM3al[yjaMa COLMjalTHOT OCUTypama Koje Cy Taj mocao obassbase
y mMHoro Behem o6uMy Hero mTo TO caja pagu ITopecka ymnpasa. Crora 6u
y IOCTYIIaK KOHTPOJIe IOPECK! OPraHM MOPA/IM IOCPENHO MIN HEIOCPETHO
YK/bYYUTH OpTaHM3allMje COLMjaTHOT OCUTYpalba.

Taxobe, opranmsaumje coluujasHOr OCUTypama MOIYy [Ja IOKPEHY
IpeKpIIajHM IIOCTyIaK IPOTUB IIOC/IOfaBalia KOjUI He WCIybaBajy CBoOje
obaBese. Bucnna s3anpehennx kasHu u edUKaCHOCT Ka3HEHOT IIOCTYIIKA Y
TaKBMM CHUTYyaljyjaMa MOTy OUTU 030W/bHa IpeTHa 1M 3Ha4ajaH IMOfCTUIIA]
HOCTOAABLMMa Ia U30erHy eBasnjy gonpuHoca. Takobe, Moxxe 6uTH Kopuc-
HO ITOKpeTamhe MeINjCKIX KaMIlakba ca IM/beM IOACTHIamka I1ahama gonpu-
HoCa.

[Intame eduxacHMje a]MMHICTPaLN]je, TIOPAa3yMeBa IOCTOjame 106po
YCTPOjeHUX M ONpPEM/bEHMX IOPECKMX OpraHa M OpraHM3alyja COLMjaJHOT
OCHTypama ca IOTIYHUM eBUAeHLUjaMa o IytaheHnM ponpuHocuma. [Jo6pa
capajima Mehy oBuUM MHCTUTYLMjaMa MOfipa3yMeBa, nopen fobpe mebhycobHe
pasMeHe IIOIaTaka, U IOCTOjambe jefMHCTBEHOT MH(POPMALMOHOT cucTeMa. Y
TOM LIWJBY C€, Ca Be/IMKUM 3aKalllbeheM, IpurpeMa GopMIUpambe jefTHCTBEHOT
perucrpa o6Be3HNKa JOIPUHOCA, OCUTYPaHNUKa ¥ IaheHux foIpuHOCca Koju
OV KOPUCTU/IN CBU 3aVIHTEPECOBAHM CyOjeKTHL.

3a pasmmMKy of Iope3a, JONPUHOCE He KapaKTepuIIy KPeauTH, OIaK-
muie, ocnobahama n ommarama mrahama. Mebyrum, y npaken Cpbuje, y
LBy CTUMYINCamba 3alolll/baBama ApXKaBa je 0CI000AMIa IMOCTOfaBIie
o6aBese mrahama JOIpPMHOCA 3a COLMja/THO OCUTYpambe Koju ce maahajy Ha
OCHOBMITY, YKOIMKO 3anocne Mnahe ox 30 ropmHa, 6mno Ha HeopeheHo Bpe-
Me, 6110 Kao IPUITPaBHNUKE Y TPajamy Off iBe, OFHOCHO Tpy ropute. CndHe
IIOB/IACTHIIE TIOCTOje 1 3a MOCTIOfiaBIie KOju 3aroce ctapuje of 50 roayHa 1
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JIMLa Ca MHBAJIMIUTETOM, JOK 3a oHe Mimabe on 45 romguHa moBiaacTuia ms3-
Hocu 80%.%8

IpxaBa je ocnobommna obasese mahama JOIpUHOCA 3alOCIeHe Ha
npemuje yitahene 3a [06poBO/BHO Ocurypame [0 u3Hoca of 3.000 puHa-
pa. Taxobe je ocnmo6opguia u nmocmofasIa Ha M3HOC MEH3UjCKOT JOIPUHOCA
mo 3.000 punapa ymaaheHor JOOpOBO/BHOM IIeH3MjCKOM (OHAY 3a 3aIlo-
crene ymanose oBor donza.”’ Ocnobaharme nsHoca mpemuje 3a T06POBOBHO
OCUTypambe Off Iopesa MpefiCTaB/ba y CYLITUHY OfjIarame mopesa, jep he mo-
pesoM OuTy 3axBaheH M3HOC IIeH3Mje OCTBAapeH IO OCHOBY ZOOPOBOJBHOT
ocurypama. Mehytum, ocnobahame on ob6aBese maahama gompmHOoca Mo-
Ke 3HauuTM camo (aBOpU30Barbe JOOPOBO/BHOT y OFHOCY Ha 06aBe3HO
IIEH3MjCKO OCUTypatbe, IITO CBAKaKO HeMa OIpaB/ambe.

JIpxaBa je Takobhe y ummpy nopctunama ypenHor maahama gonpuHoca
IOHea 3aKOH O OTIINCY KaMaTe Ha JlocIene ob6aBese IO OCHOBY ofipehennx
Hopesa 1 JOTPMHOCa 32 00aBE3HO COLIMja/THO OCUTYPatbe, KOjuM je rpenBubeH
OTIMNC KaMaTe 3a HelTaheHe HOIPMHOCE y paHMjeM IepUOAY YKOIMKO je 10
Kpaja 2008. rogyHe M3BpIIeHA yIUIaTa JocHenux obasesa (ITaBHOT nyra).30
Jour Behe moBopHOCTN oMoryhmia je mpkaBa 3a HermaheHe mompuHoOce 3a
00aBe3HO 3IpPaBCTBEHO OCUTypame y BUJY OTINMCA JOCIENOr a HeltaheHor
myra (ykpydyjyhu u kamare) koju je HacTao o Kpaja 2008. ropuHe, OHUM
00BesHUIIMMA JIONIPMHOCA Koju y mepuopy 2009-2011. 6yny ypesHo M3MM-
puBamu Tekyhe o6asese.’! Y mornmeny ormuca myra mopa ce ucrahu ma osa-
KaB Ha4ylH IPeCTaB/ba jeAMHCTBEH HaYMH JOTalyja IIPUBATHOT CeKTOpa 6e3
KpUTEepUjyMa M MepuIa. JefHOCTaBHO, HarpaheHa je Heunja HEOATOBOPHOCT
WK TP>KMIIHM HeyclleX, HITO je HeNPUXBAT/bUBO 33 CBAKy TPXKUILHY IIPU-
Bpefy, jep ce TMMe HapyllaBa KOHKYPEeHILIMja U jeJHAKM YC/IOBM IIOCTIOBamba
3a CBE YYeCHUKE.

Kao nosutnBHy Mepy Ha cripedaBamy eBasuje olprHoca Tpeba nctahn
yC/IOB/baBalbe IPUCTYIA IMOACTULAJHUM CPefCTBMMA 3a IO/bOIPUBPENHY
IPOM3BO/IY JOCTAaB/batbeM HMOTBPAie O ITaheHNM JOIPUMHOCUMA IEeH3MjCKOT
M MHBAUJICKOT OCUTYpPama.’> 3ajeIHMYKy pesylTar oBe Mepe, Kao U 3a-

28 [Ipxapa ymmahyje opraHmsanmjamMa COIMjalTHOT OCUTypama U3HOCE JOINPMHOCA yMe-
cro mocmopasia. Y. 45, 45a u 456 3akoHa O JOINPMHOCKMA 3a 06ABE3HO COLWjATHO
ocurypame.

29 YnaH 13 3akoHa O JOIPMHOCKMA 332 00aBE3HO COLMja/THO OCUTypalbe.

30  Ykommko je ymata IJIaBHOT Jyra U3BpLIeHa y IpBoj nonosunu 2009. roguue, oTnmcane
Cy Kamarte y u3Hocy of, 70%, ogHOCHO 50%. 3aKOH 0 OTIICY KaMaTe Ha fjocIene obaBese
110 OCHOBY ofipeh)eHUX mopesa u fompuHOCa 3a 06aBe3sHO couujamHo ocurypamwe (Cr.
inacuux PC, 6p. 102/2008).

31 3aKOH O MHMPOBamby M OTINCY Ayra IO OCHOBY [JOIIPMHOCA 33 00aBE3HO 3[APABCTBEHO
ocurypame (Cr. inacnux PC, 6p. 102/2008 1 31/2009).

32 Y 2009. ropvay Brapa je moHernma Buile ypenby 3a IOACTHIAj MOBONIPUBPENHE MPON3-
BOfibe, HIIP. Ypenoby o Kopuiihemwy cpeficTaBa 3a IOAPIIKY PasBojy cela Kpo3 MOAPLIKY
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KOHa O OTHNCY KaMmare IIpeAcTaB/ba NMOOOJbIIae HAIUIaTe JOIPUHOCA Of
MOJ/bONIPUBPEHMKA ¥ IIpBoj nonoBuHM 2009. roguHe 3a 165% y ofgHOCY Ha
VICTV Tiepuoy| mperxomHe ropuue.’> Crora 6u OBaKBy BPCTy TOJCTHIIAja
YCIIOB/bEHUX ypegHMM ItahameM BonpruHoca Tpebano MpUMEHUTH Ha CBUM
KOHKYPCUMa 3a CPefICTBA U3 jaBHUX (HOHMIOBA.

bpojae cy Mepe koje ce mpemaxy y 60pou IpoTUB CMBe eKOHOMIje
KOje MCTOBpPEMEHO NOIPMHOCE U CIIpedyaBamy eBasMje AONIpMHOcA. Tako
Henn Ilurepc (Danny Pieters) u Ilon Ilykenc (Paul Schoukens) mpepma-
Xy 4ak 70 Mepa y 60p6u npotus cuse ekoHomuje. Hajupe, Mepe Ha miany
jauama MoBepemba y CUCTeM COLMjaTHe CUTYPHOCTH IITO 3aXTeBa jauyame af-
MUHUCTPAaTUBHYUX KalalyuTeTa OpraHyu3alyja CoUMjaTHOT OCUTypatba, Iope-
CKMX opraHa, 06e3bebherme 6omer nporoka nupopmaruja Mehy wuma, 3aTum
OpraHM30Babe efYKATVBHIX VM MeVjCKIX KaMIIalba yCMEePEHNUX Ha ITOf13atbe
OIIIITE CBECTH O 3HAY4jy COLMjaTHe CUTYPHOCTY Y IOTIYHYje MHPOPMICabe.
Ha nnany jauama KOHTpoOJe pajia Ha IIPHO IIpefjIaXke ce YaK U YK/byuuBambe
MHCTUTYLMja Koje MMajy HajBehe IoBepeme CTAaHOBHMIITBA, KAO IITO CY
I[PKBe U CMHAVKATH, WIN YAPY>Kema IocIofasana. [leo nogcTunajHnx Mepa
OIHOCH Ce Ha [jaBame IOTONHOCTM [eaTHOCTMMA Koje TPaJUIIMOHAIHO
aHTaXyjy paj Ha LPHO, MOACTUIIAIbE jaBHUX pajioBa M HAIyIUTame We-
raJIHOT KapaKTepa HEKMX He/aTHOCTH, JOK ce 3a oapeheHe rpyme npensuba
To/epaHNyja y3 obe3beheme Hekor 06/MMKa colyjaTHe 3aIITHTe.

3a Cpbujy je Beoma 3aHMM/BMBO wuckyctBo CioBeHMje, Koja je
oHeMoryhwia mpaBHa /uIa fa IIOCTaHy JY>KHUIM OpTaHM3aIlja COLMjaTHOT
OCUTypama, Ha Taj HauuH, IITO je obaBe3asa areHINjy OATOBOPHY 3a CBe
¢buHAHCHjCKe TpaHCaKIMje MPaBHUX JIMIA Ja CIIpedy UCIUIATY 3apaja, ako
TOIIPYHOCH 3@ COLVIjaTHO OCUTypambe HUCY IaheHu.

VI 3akpyvax

EBasuja mormpuHoca mpepicTaB/ba M3y3€THO BETUMKY IPOO/IeM 3a CUCTEM
COLIMjaTHOT OCUTYpalba, jep TepeT puHaHCHMpama Iaja Ha neha cBe mMamer
6poja ocurypanuka. IlInpoko pacnpocTpameHa CBa €KOHOMUja IVIABHU je
Y3pOK OBe IojaBe. EBasmja monpuHoca MMinaBa OpraHuM3alnyje COLVjaaTHOT
ocuryparma IpPUXOJa, a OCUTYpaHMKE OCTBapMBarba IPaBa M3 COLMjaTHOT
ocurypama.

MHBeCTHIMjaMa y nobonpuspean y 2009. rogunn (Cr. inachux PC, 6p. 14/2009).

33 VI3BewTaj o pMHAHCHjCKOM HOCTOBamy Penmyomuukor ¢oupa 3a IIMO 3a nepuop 1.1. -
30.6.2009. roguHe.

34 Danny Pieters, Paul Schoukens, Regional strategic memorandum on social security,
»Social institutions support programme®, CARDS, Council of Europe, European
Commission, 2007, cTp. 3-6.

35 T. Stanovnik, Has. unanax, ctp. 58.
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Kipyunn pasnosu eBasuje goupunocay Cpouju, mopey cuBe eKOHOMIje,
Be3aHU Cy 3a HUCKe 3apajie, GMHAHCHjCKY HEAVCUVUIUIMHY, HeJOBO/bHY KOH-
TPOJy ¥ IPUHYAIHY HAIUIATY JonpuHoca. Hemosepeme y Brafy u paj ap>KaB-
HMX OpraHa, y3 MHGQIALMjy M KOPYILHjy, Takohe MmpefcTaB/ba BaskaH Y3pOK
OBe TI0jaBe.

Mepe koje je npskaBa Ipenysena Ha IUIaHY yOmakaBama IOCIEAUIIA
eBaslje JOIPUHOCA, KPO3 YIUIATy JOIPUHOCA 3 OIILITUX IIPUXOAA, U3HyheHe
Cy MOMUTUYKUM IoTpebaMa pelllaBama CUHAVKATHUX 3aXTeBa IPedy3eTux
y LWbY pelllaBama ersyCTeHIMjaIHUX MUTama 3aloceHuX (He M Jpyrux
KaTeropuja ocurypanmnka). bes 0631pa Ha u3BeCHy OIPaBIAHOCT CUHAIMKAJI-
HIX 3aXTeBa (11aKO 3aXTeBU HUCY yIyheHu Ha IIpaBy afipecy) U OATOBOPHOCT
ApKaBe 3a QUCKATHY HeUCHVIUIVHY, IIPYMebeHe Mepe MMajy IaayjaTuBHA
KapakTep M He CIIpe4aBajy HacTaBak eBasuje pompuHoca. Kao mocnmenu-
IJa TaKBe MOMNTUKE, jef[HOM IpMMEImeHe Mepe MOpajy MepUOAUYHO Ia ce
0OHaB/bajy U TAaKO Yy HeJOI/IeNl, IITO Haj0o/be TOBOPY O KBAJMUTETy IIpefy-
setux Mepa. Ilopes Ha 3apajie M JONPMHOCK 32 3[PAaBCTBEHO OCUTyparbe
U OCUTYypame Off He3aIlOCJICHOCTY Cy Ha OBaj HauMH (PaKTWYKY OTIVICAHIL.
Ocum Tora ymnaTa JOIPMHOCA 3a IEH3MjCKO ¥ MHBAIUACKO OCUTYpambe U3
OylIeTCKMX cpeficTaBa JyOOKO je HelpaBeflHa, jep He caMo Ja Cy HarpabheHn
OHU KOjM Cy KpLIWIN 3aKOH, Beh Cy OHM KOju Cy ra IOLITOBa/IM MOpamyu fa
IUIaTe IBa IMyTa — jefHOM 3a cebe, a IPyrM IyT 3a OHe KOjU HUCY U3BPIININ
cBoje o6aBese. TakBe Mepe Jenyjy AeCTUMY/IATMBHO Ha OOBE3HUKe JOIpPHU-
HOCa Jla ypeJHO U3BpIIaBajy cBOje 0baBese.

Y morneny Mepa 3a cIpedaBame eBasuje JonpuHoca Tpeba pehm ma
MepaMa 3a OfijIarame Jyra Tpeba aTyi IPBEHCTBO Y OZHOCY Ha Mepe 3a OTIINC
Ayra 1o OCHOBY HOIIPMHOCA, IIPY YeMY je HEOIIXOJHO YTBPAUTK OOjeKTHBHA
MepuIa 32 IBUXOBY IIPMMEHY. YC/IOB/baBambe IPUCTYIIA MOACTULAJHUM
CpefcTBUMA 3a HO/BbONPUBPESHY IPOM3BOAMY ITaheHNM HONpUHOCKMA 32
HIeH3UjCKO 1 MHBAINJICKO OCUTypabe, Kao 1 ocmobabame obasese mrahama
HonpuHOca 3a 3anociene Miabe on 30 rogyHa u crapuje of 45, ogHOCHO 50
rOfiIMHA, IIPEeMICTaB/bajy IpPUMeEpP MO3UTUBHUX Mepa Ha CIIpe4YaBamby eBasuje
JOOIIpMHOCA.

YHanpebhemwe cucreMa Hamiate 1 eBUJIeHTUPaba JOIPUHOCA, jadabeM
afMMHMCTPAaTMBHOT KallallUTeTa OpraHM3alyja COLMjaIHOT OCUTypamba
IpefICTaB/ba jefHY Off 3HAYajHUX Mepa 3a CIpedyaBame e€Basuje JOIPUHOCA.
Y nwpy edukacHuje KOHTpoe ITaheHNX HOIpPMHOCA TOPecKM OopraHm 6m
MOpanM MOCPEJHO UMM HEIOCPENHO YK/bYYMUTU OpTaHM3alMje COLMjaJHOT
ocurypama.

C/IMYHO TOPeCKoj eBa3ujyt HeCTAOUITHO OKPY>Kekbe U HeraTUBHe APYIIT-
BEHe 1 eKOHOMCKe I10jaBe (KOpYyILMja 1 MHGIAIMja) IIOTOAYjy IPUCTYHABY
€Bas3yjy JOIPUHOCA, IOK je IIOBPaTaK JIETa/THOM IOCTYIIakby CIIOP U YCIOB/beH
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HOCTOjaH:eM MHOTHUX IIOTOAHOCTMN. CMmameme I[e(bI/IIlI/ITa HeHSI/IjCKOI‘ CucreMa,
CacBUM CUTYPHO, JOIIPMHENO OV jadarby IMOBEpera y 0Baj CUCTEM.

Ha ocHOBY unmeHuIe A je y pa3ByjeHMj M 3eM/baMa Mamby 00MM CUBe
€KOHOMIje MOXKE Ce 3aK/bYYNTH JIa je Y 3eM/baMa Ca BUIIMM HMBOOM JOXOTKa
Mama eBasyja gonpuHoca. Ctora ce Moxke pehu u fa je mopcTuiame exo-
HOMCKMX aKTMBHOCTU CUTYpaH HauMH 60opbe mpoTuB msberaBama mahama
TOIPUHOCA.
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CONTRIBUTION EVASION AND MEASURES
FOR ITS AVERTING

Summary

This paper has considered basic characteristics and determinants of the
contribution evasion. The form of contribution evasion, which emerges by payment
of wages to the employees, was analyzed primarily. The implementation of the
government measures to mitigate implications of unpaid contributions as well as
the measures for averting contribution evasion was analyzed also. The necessity
of giving priority to the measures for long delay was particularly emphasized in
relation to the measures for writing off the debt. The importance of improvement
of the contribution collection and strengthening of the administrative capacity
of the social insurance organizations and tax authorities is also highlighted, as
well as connecting these institutions in the unified information system.

Key words: contribution evasion, contribution compliance, contribution
collection, grey market, social insurance organizations.
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YIK 347.72.037:004 ; 004.056.55

np Cno6ogan HEHATOBU'h
Bucoka nocnoBHa MIKo/Ia CTPYKOBHMX CTYAUja, BabeBo

HJOKYMEHTAPHU AKPEIUTHUB Y
ETEKTPOHCKO]J EPUN

Pesume

Jegroobpasua tipasuna u obuudju 3a gokymeHiiapHe axkpeguitiuee go-
Hetia og citipane Mehynapogne tipuspegHe komope Kopuciiie ce éeh suuie 0og
60 ioguna. Maga cy IIpasuna wupoxo tipuxeahena y mehynapogHom iocnos-
Hom Tipomeilly fojasuna ce totpeba ruxoeol tpunaiohasara kopuuiheroy
HaupegHux wexronoiuja. Eeonyyuja og iaiupHaitiol Ka enexitipoHCKOM axpe-
gutiusy 3axitiesana je og MTK ogpeheny axitiusrociti y wwiom cmucny. Tako
je y oxeupuma MTK ogHocHo wene bankapcke Komucuje obpaszosana pagHa
ipytia cacitiaémena 0g CHpy4aKa U3 pasHux o0NAciliy ca 3agattikom ga us-
pagu ogiosapajyha upasuna xoja 6u omoivhuna u ypeguna xopuwihere go-
KyMeHIiapHoi akpequiiiuea y eneKiipoHckoj epu. Pesynitiaii wuxoeoi paga
je Hogataax Jegnoobpasnum ipasunuma u obuuajuma 3a goKymeHiapHe
axkpequitiuée 3a enexiuponcky tipeseniiauujy. Osaj llogaiiax Huje pesusuja
JegHoobpasnux tpasuna, on ce kopuciiu y3 wwma Ilpasuna u omoiyhasa
ipeseHiliayujy gokymenwapHol akpeguiiuea y enekiliporckoj gopmu. Ilpea
eepsuja [ogaitiaxa cilyiiuna je Ha cnaily 2002. iogune, a iipumerusana ce y3
pesusujy Jegrnobpasnux upasuna uz 1993. iogune (MTK 500). [dpyia sep3suja
Hogatnaxa citiytiuna je na cuaiy 2007. iogure u oHa ce iipumervyje Kao goga-
wmak pesusuju Jegnoobpasnux tpasuna uz 2006. iogurne (MTK 600).

Kmwyune peuu: goxymeniliapnu axpeguitiue, gogaiiax, eneKimpoHcKu 3aiuc,
eneKimpoHCKY HOHUC, tipe3eHiayuja.
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I YBop

JlokyMeHTapHM aKpemiuTMB je y MehyHapomHOM IUIaTHOM M Ppo6-
HOM IIpoMeTy Hajuyelrhe KopuurheHV WMHCTPYMEHT CIOOOJHNX IEeBU3HUX
mwrahawa. Maga merosa ynorpe6a Huje JIMHeapHa y CBUM IpUBpefaMa U
CBJM KpajeBUMa CBETa, ITO TOCeOHO 3aBVICH Off CTEIIeHa pa3Boja 6aHKapCKOT
CEeKTOpa Kao U CTabMIHOCTYU I71obaTHe eKOHOMMUje, HeKe IpOlieHe TOBope J1a
ce yak uameby 40% u 50% yKynHUX CTOOOZHNUX AeBU3HMX IUTahama BpLIM Y3
kopuirhermwe JOKyMeHTapHOT akpeauTusa. HecyMm1Bo je fja je oBaKo mmpo-
Ka yHnoTpeba JJOKyMEHTapHOT aKpeJUTuBa Ipe CBera IOCIeVIa ’eroBOBOT
CBOjCTBa JIa Ha Haj60/bM HAYMH IITUTE MHTepece 06e yrOBOpHE CTpaHe U3
OCHOBHOT YTOBOPa, II0 TIPAaBIITYy yroBopa o MehyHaponHoj mpopaju. Amu He
CaMO TO: OCUMM Kao CPeiCTBO ITahama JOKYMEHTapHU aKpeIMUTUB Ce KO-
PUCTU U Kao cpefcTBO obe3behema mmahama, cpencTBo pasmMeHe HOBLA 1
KpefuTHpama.

Kpajem 19. Beka, Kajia IIOCTYIIHO y/Ia3u y WIUPY YHOTPeOy, JOKYMeH-
TapHU aKpefuTNB je PelOBHO M3/IaBaH IyTeM Tenerpada, a HakoH Jlpyror
CBETCKOT para TejierpaM je 3ameHno tenekc. Hecnyhen pasBoj enekTpoHCKor
IIOCTIOBaba Y MOC/IEAHIX HEKOIMKO JeCeTVHA TOIMHA HaMeTHYO je, MehyTum,
Kao Ba)XHO NMTame KakBa je OyayhnocT oBor mpomssoma 19. Beka y 21.
Beky.! JIpyruM peunma, MOXe T Ce y TEXHUYKOM CMUCTY JOKYMEHTapHM
aKpeuTUB YIOZOOUTI CaBpeMeHOM Pa3Bojy MHPOPMAIMOHe TeXHONIOTHje U
C TMM Yy Be3M KBa/IMTATMBHO JIPyTaunjuM norpebama MehyHapopgHor mocmos-
HOT cBeTa 1 mpakce. JJopyure, Beh y mocienmoj fekaau IpoIIora Beka MHO-
re 6aHKe cy Beh pasBuie KOMIjyTepcKe Bese ca CBOjUM IVIABHUM K/IMjeHTUMa
omoryhaBajyhu MM Ha Taj HauMH fla M3JaBame aKpeAUTUBA MHUIMPAjy Ha
CBOjUM COICTBEHVUM padyHapyuMa ¥ Jja/be MOCTYIajy C TUM 3aXT€BOM KpO3
6aHKy M3[aBaola, a Kpos mojaory Ha mwewoM S.W.LET. repmunany.” IIpu-
MapHM po6eM Mel)yTuM HuKazia 1 Huje 610 TeXHIYKA OCIOCO6/bEHOCT 6a-
HaKa ¥ HEeHUX K/IMjeHaTa Jla OfTrOBOPEe M3a30BJMMa HANPeJHMUX TEXHONOTHja.
OH je nocTaB/beH Ipe cBera Kao ImpobjeM IpaBHe perynaruse Koja 6u ,,of-
roBopmaa“ yrmorpeby OBaKBUX M €BEHTYaTHO €IeKTPOHCKMX TEXHOJIOTHja
HOBUjUX IeHepanyja y Kopuirhewy JOKYMEHTapHOT aKpefuTIBa.

IIpaBuna o akpeguTUBY HacTaja Cy y OKBMpMMa ay TOHOMHOT TPTOBYH-
CKOT IIpaBa, a TeXXHa 32 BIXOBOM YjelHaYeHOM IIpuMeHOM y MehyHapomHOM
IIOCTIOBHOM IPOMETY, JUKTHMPAaHa YNPaBO 3aXTeBUMMa M MHTepecuMa IIpU-

1 J. G. Barnes, J. E. Byrne, ,,E-Commerce and Letter of Credit Law and Practice, The Inter-
national Lawyer, Vol. 35, No 1. Spring 2001, ctp. 2.

2 The Society for World Wide Inter Bank Financial Telecommunications (S.W.LET.) je
MebhyHapogHO NpMBaTHO [PYIITBO ca cegmiuTeM y Benruju koje umHu Buine ox 2.500
6anaka. OCHOBHA [IENIATHOCT je yC/Iyra mpeHoca (pUHAHCUjCKMX MOPYKa eleKTPOHCKIUM
Iy TeM.
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BPe[HMKA, TOBEJIA je pelaTMBHO OP30 [0 CTBapama JefHOOOpasHUX IIpaByIa
U obM4aja 3a JOKYMEHTapHe aKpefuTVBe (UCp).? JemHoOOpasHa mpaBu-
7a, ycBojeHa jou 1933. roguHe y okBupy MebyHaponHe TproBuHcke KOMO-
pe (MTK) Ha xoHrpecy y bedy, o mpupoay Ccy TpaHCHAaLlMOHAIHA, a Kao
MeDhyHapoyHe TproBauKe y3aHce Cy yroBopHor kapakrepa.t Y cxiamy ca mo-
TpebaMa cBe crnoxeHMjuxX MehyHapogHux nocnosHnx ofHoca UCP cy peBu-
OMpaHa y BUIlle HaBpaTa.

ITorpe6a yBohema JOKyMEHTapHOT aKpefUTUBA y eNeKTPOHCKY epy
ycnoBuna je nocebHy aktuBHocT MTK koja je 2002. rogmue pesynTupana
uspagoM JlogaTaka JegHOOOpasHUM IIpaBUIMMA U OOMYajuMa 3a JOKYMeH-
TapHe aKpeIMTUBE 3a eNeKTPOHCKy mpesentauujy (eUCP).® Cacrabmaun
eUCP cy ce onpenenin ja He IOHOCe OCceOHY KopmpMKaIyjy mpaBuia 3a
IIpe3eHTalNjy JOKyMEHTApHOI aKpeMUTUBA y eeKTPOHCKOj popmu, Beh ma
nocrojeha nmpaBwia ynogobe crenypuyHOCTIIMA eTeKTPOHCKOT IOCTOBaba.
Kao ocHoBa y Tom cMmucny nociyxuna je pesusuja UCP ns 1993. rogune,
nosHata 1 kao pesusuja UCP 500,” 063upom Jia je mpeTexkaH f1eo JOKyMeH-
TApHMX aKpeAUTUBA Y MehyHapORHOj TPrOBUHM NMOABPTHYT YIPABO IPaBU-
nMMa 13 HaBefileHe peBusnuje. Mebytum, HakoH pesusuje UCP us 2006. ronm-
He, nosHare u Kao pesusuja UCP 600, ycBojena je u HoBa Bepsuja eUCP kxao
weHa zionyHa.! O cafip>XMHM M MpaBMIMMa Tpe3eHTaIyje JOKYMEeHTapHOT
aKpefuTIBA Y eleKTPOHCKOj hopmu cxonHO HOBOj Bep3uju eUCP 6uhe peun
y OBOM papy.

IT Cagpxxaj n mobe npumene eUCP

Hoga Bepsnja eUCP, 6ai kao 1 OHa IPeTXOAHA, CAAP>KU YKYIHO 12
YJIAHOBA, @ CBAaKM WIAH HOCK O3HAKY e Mcrpen O6poja wiaHa. [Tpema uma-
Hy el. eUCP Bpum ce gomyna UCP 600 u To ca HamepoM IpuiarohaBama
Ipe3eHTalMje CaMOCTa/lHMX eNIeKTPOHCKMX 3ammca mim mnpunarobaBama
IbJIXOBE IIpe3eHTalje Yy KOMOMHALMj) ca JOKYMEHTMMa IYCAaHVUM Ha Ialu-
py. Ycnos 3a npumeny eUCP je 1BMX0BO MHKOPIIOpMpame Y JOKYMEHTApHU
aKpefUTUB YMMe Ce NOKYMEHTapHM aKpeAUTUB Y MCTO BpeMe IOABpraBa U

ICC Uniform Customs and Practice for Documentary Credits (mame y ¢pycHorama: UCP).

4  C. M. Schmitthof, International and Procedural Aspect of Letter of Credit, Kluwer, The
Law of International Trade Finance, Daventer 1989, ctp. 227.

5 Pesusnuje UCP cy Bpmrene 1951, 1962, 1974, 1983, 1993. n koHauHo 2006. ronyHe.

Supplement to UCP 500 for Electronic Presentation, version 1.0, ICC Publication No.
500/3.

7 Pesusnuja UCP n3 1993. rogune je o6japmena y nybmukarujy MTK 6poj 500, a peBusuja
UCP u3 2006. ropguue y myonukanuju MTK 6poj 600. OTyna ce 3a BUX M KOPUCTK
osnake UCP 500 ognocuo UCP 600.

8  Supplement to UCP 600 for Electronic Presentation, version 1.1, ICC Publication No. 600.
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npumern UCP 600.° Ipyrum pedmma, ako Cy CTpaHKe yTOBOpU/Ie IPUMEHY
eUCP Ha Taj ogHoc he ce n 6e3 uspnunror HaBohewa npumewmnsaru u UCP
600. Ykomuko ce eUCP npumemyje merose ofgpende 1MMajy MpefHOCT Y OHOM
meny u o6MMy y KojeM OV BMXOBa IpUMeHa OMla pasnuumTa Off IpuMeHe
oppenaba UCP 600. Ako mak JOKYMEeHTapHM aKpeJUTHB [J03BO/baBa KOPUC-
HUKY 1360p usMeDhy IpeseHTranmje ManpHUM JOKYMEHTOM 1 €eKTPOHCKIM
3aIJICOM IIa je OH M3abpao Ipe3eHTalNjy UCK/bYIMBO MalMPHUM JJOKyMeH-
TOM Ha akpegutus he ce mpumemusaru camo ogpende UCP. VMcru he cnyuaj
OUTH aKo je caMO Tpe3eHTalMja IMAIVPHIM JOKYMEHTOM J03BO/beHa CXOTHO
eUCP akpenutusy.

eUCP pape cagpxm geduHMIVje TePMUHA KOjU MMAjy PasIMIUTO
3Haueme y eIeKTPOHCKOM ¥ TAIMPHATOM CBETYy Kao M IOCeOHY perynaTuBy
3a: popmarT y KojeM ce elleKTPOHCKM 3aIMC MOXKe IIPe3eHTUPATH; HOoCTIeAuIie
aKo eNIeKTPOHCKM CUCTeMM GaHKe HMCY Y MOTYhHOCTM [ja IIpyMe eleKTpPOH-
CKM 3aIUC; MOCTYTAK ca 0OaBellTeeM O OfOMjamby eTeKTPOHCKOT 3aIlica;
neQUHNINGY OPUTMHATHUX JOKyMeHaTa y eleKTPOHCKOM CBETY; MOCTYIIaK y
CITy4Yajy fia je eNeKTPOHCKM 3amyc omreheH mim uMa Jpyru HeJOCTaTaK.

1. EHCKTPOHCKI/I 3anucC U €IEKTPOHCKHN MMOTIINC

ITpema eUCP enexTpoHCKM 3amuc, Kao 0O/IMK JOKyMeHara Ha KOju ce
eUCP opmHOCH, 03Ha4YaBa IOfATKe KOji Cy KpeMpaH!, FeHePUCaHH, TOCIATH,
CAOIILUTEHM, IPUM/bEHN VIV MOTXParbeHN Ha eIeKTPOHCKM HAauMH U MOTY ce
OBEpPUTU jaCHUM HJIEHTUTeTOM Iommsbaona. OBo y3 yC/IoB fia ce IpU ToMe
MO>Ke OBEPUTH ITIOTITYHOCT M HEM3MEHEeHOCT IofjaTaka Koju Takohe Mopajy
6uty mopmo6HM 3a mpoBepy muxoBe yckimahenoctu ca ycmosuma eUCP
akpemuusa.'® Tlotmie, Kao o6aBesaH eeMeHT cafipXKaja OKYMEHTapHOT
aKpeuTNBa, MoApa3yMeBa el1eKTPOHCKU IMOTINC, Ka0 CKYII IIOJaTaKa Ipu-
TOflaTUX VI JIOTMYKM TOBE3aHUX C €IeKTPOHCKUM 3aIlJICOM M M3BefleHUX
v npuxsaheHNx of ofpeheHor mmua ¢ HubeM Hberose UaeHTUUKALUje U
HaBohema /1a je Ta 0co6a oBepuIa eneKTpoHCKY 3amuc.!!

Ocum mro ofpebyje mra ce cMaTpa e1eKTPOHCKMM HOTIIMCOM M KOja
je meroBa cBpxa eUCP ¢ TuM y Be3u He caip)Kul Bullle HUKaKBe oxpende. To
je cacBUM pa3yM/bUBO 003MPOM Jia eIeKTPOHCKY IIOTINC MMa 3HATHO LIMPY
IpUMeHy Y 00/1acTy e/IeKTPOHCKOT IIOC/TIOBaMba, I je KAao TaKaB perynamcaH
0CeOHOM [MpeKTUBOM EBpoIicKe yHMje, a Ha TOj OCHOBM M HAIMIOHAJI-

9 OBo mpaBMIO NPAaKTMYHO 3HAYM fla Ce Ha akpemuTuBe mspare nocpenctsoM S.W.IET.
mpexe eUCP Hehe mpuMemyBari, M3y3eB aKo je BUX0Ba MPUMeHa U3PUYNTO Ha3HAUYeHa
y camoMm akpenautusy. Vimajyhu usmeby ocramor un to y Bupy S.W.ILET je jomr 2002.
roiMHe 3a CBOje wiaHuile 06jaBuo noce6an Bopuy 3a npumery eUCP.

10  eUCP, um. €3 b (i).
11  eUCP, un. €3 b (ii).
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HUM TIPOTMCUMA 3eMasba wianuia.'> OTyaa u Hucy mocrojamu pasmosu sa
cinenuduuno oppebheme mojMa u ynorpebde eeKTPOHCKOT MOTINCA CAMO Y
MaTepyji eIeKTPOHCKe Ipe3eHTalllje JOKYMeHTapHOT aKpeIUTIBa.

BaxHo je Takol)e HarmoMeHyTH fla el1eKTPOHCKM 3amuc, y cmucty eUCP,
noapasyMeBa He caMo e-mail U pyre Ha MHTePHET TEXHOJIOTMj} 3aCHOBaHe
nopyke Beh n EDI cuumxe, kao u 6umo KOje Jpyre e1eKTPOHCKe CHUMKe
Koju 6yny y ynorpe6bu y 6yayhHoctn. IlpaBuia mpu ToMe HUCY OrpaHIdYeHa
Ha ofipeheHy TeXHVKY OTHOCHO TeXHOJIOTW)y e/eKTPOHCKe ITpe3eHTaluje, ma
j€ YYeCHMIMMA aKPeJUTUBHOL IIOC/Ia MPENYHITEHO Jla CIOPasyMHO yTBPJie
TEXHONIOTHjy ¥ cucTeMe Koje he xopmcTuty, kKao n Gopmy IpeHoca enek-
TPOHCKMX ITOpYKa.

2. EnekTpoHCKa nmpeseHTanuja aKkpeAUTHBHNAX JOKyMeHaTa,
MeCTO ¥ POKOBM IIpe3eHTalje

HajsnayajHuja BpcTa aKkpeIUTUBHMX JOKyMeHaTa Cy OTIIPEMHA OfIHO-
CHO TPAHCIIOPTHA JOKYMEHTA, Kao IITO Cy KOHOCMaH (4MCTH), TOBAPHU JIVCT,
CK/I[MIIHNUIIA, TAJIOH OTIIPEMHMUIIE, IOIITAHCKY peremnyc... To Takohe mory
OuTy u TproBauke (pakType, JOKYMEHTH O OCUTYpamy ¥ OCTa/a JOKyMEHTa.
CBuma wuma je 3ajegHnyuko to ga npema eUCP mory 6utn popmupann y
00Ky eIeKTPOHCKOT 3aIica Te Ja BUXO0Ba IIpe3eHTallja MoKke 6uTy us-
BpIIeHA Y eIeKTPOHCKOj popmu. EnekTpoHcKa IpeseHTaIyja mpyu ToMe Mopa
OuTK M3BplIEHa Ha MeCTy IIpe3eHTaluje, a To je eneKTpoHcka agpeca (URL)
aKpeguTHBHe 6aHKe OZHOCHO OaHke IUtahama, ako je ped o IBe pasnInuuTe
OaHKe.

AKpenVTUBHA JOKYMEHTA Y CBAKOM CIIy4ajy MOpajy OMTM Ipe3eHTH-
paHa HajKacHMje Ha JIJaH JICTe€Ka pOKa BaXKHOCTM aKPENUTUBA U TO y MECTY
Koje je y memy ompeheHo kao Mecto mpeseHTanuje. Pok 3a mpernen mpe-
3eHTHpPAHNUX JOKyMeHara yTBpbeH y akpemmtuBy moumie Tehu cremeher
pajgHOr J[jaHa Of JaHa IpujeMa oOaBelITea KOPMCHMKA O HJUXOBOM
KOMIUIETMPamy. AKO je IIpe3eHTalMja U3BPLIeHa caMo Y eleKTPOHCKOj (op-
MM Pa3yMHO BpeMe 3a IIperjief] eIeKTPOHCKOT 3aIlca He MOXKe OUTHU mysKe
Off TIeT pajHMX JaHa, padyHajyhu of maHa obaBemTerma O IpHUjeMy KOM-

12 CmepHuiie (OKBUMP) 3a €eKTPOHCKM IOTIMC cafipkaHe cy y Hupextusu EY 1999/93/
EC (Directive 1999/93/EC of the European Parliament and Council of 13. December
1999, on a Community framework for electronic signature, Official Journal of the Euro-
pean Communities, 1L13/12, 19.1.2000.). IIpepmeTHa [JupeKTuBa €l1eKTPOHCKM MOTINC U
IETOBY CBPXY Ofipehyje Ha McTOBeTaH HauMH Kako je To yuumeHo y eUCP. HanoMmumeHo
la je MJEHTHYHO pellere y OBOM CMNCIY IPUCYTHO M y HalleM HO3UTUBHOM IIPaBy.
Bupn: 3akoH o enekTpoHckoM notmucy (Cr. inachux PC, 6p. 135/2004), u. 2 Tad. 2.

13 EDI (Electronic Data Interchange) o3HayaBa e/IeKTPOHCKY pPasMeHY CTPYKTYMPaHNX
nogataka usmely padyHapa pasmmumTuxX Jmua, usBpuieHy 6es kopuurhema Hammpa,
€/IEKTPOHCKIM ITyTeM.
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IUVIeTHE IpeseHTauuje. Y CIydajy NpoAy»Kerma poKa 3a Ipe3eHTalujy MUK
obaBemTema O KOMIUIETMpPAlby BpeMe 3a Iperses; mounme Tehm crepeher
PaJIHOT JaHa HAaKOH IITO je 6aHKa KOjoj je Ipe3eHTaIyjy Tpebano M3BpIINTH
mouuia y MOryhHOCT fja mpuxBaTi obaBelleTehe 0 KOMIUIeTHpamy. AKo 6aH-
Ka ofi0Mje eIeKTPOHCKY Ipe3eHTalLMjy HOKyMeHaTa V/IM eJIeKTPOHCKOT 3aIln-
ca 1 0 ToMe 00aBeCcTV KOPNCHMKA, a Off Ibera He JoOuje YIyTCTBO Y POKY
oz 30 gaHa off JaHA JjaBamba TAKBOT OOaBelITera, OHA MOPA BPATUTY CBAK!U
HaNMpPHATY JOKYMEHT KOPUCHUKY U CIOOOMHA je YKIOHUTH, 6e3 OfTOBOPHO-
CTH, CBaKY eIeKTPOHCKY 3aTUC Ha HAYMH KOju cMaTpa ofrosapajyhmm.'*

Ykonmuxo eUCP akpegutus 3a €0 MOKyMEHaTa IPOMNMCYje HalpaHTI
00K OH MOpa Cafjp>KaTyl U O3Ha4YeHhe MecTa Ipe3eHTalllje 3a JOKYMeHTa II-
caHa Ha mammpy. IToceGHOCT elTeKTPOHCKUX 3amyca omoryhasa Ja oHM Mory
OUTV Npe3eHTMpPaHU U OffBOjeHO. Y TaKBOM CITIy4ajy KOPMCHUK je obOaBe3aH
Ia obaBecTy GaHKY O TOMe KOju [ieo IIpe3eHTalyje je U3BpILIeH, Kao 1 Kaja je
npeseHTanyja nornyHa. ObaBelTeme 0 KOMIUIETYPalby KOPUCHNUK MOXKe JaTu
OWJIO Y eIeKTPOHCKOM OO/MKY WM JOKYMEHTOM Ha IAINpY, a AyXKaH je mpu
toMe fa uaeHtudukyje eUCP akpennTuB y Be3au Kojer IpefMeTHO 0OaBelITebe
masbe. IIpesenTanyja Koja Huje U3BpII€HA HA IPETXOHO ONMCAH HAYMH MOXKe
OuTH TpeTMpaHa Kao fla HUje HU NpUM/beHA. AKO padyyHapCKu CUCTeM OaH-
Ke HMje y CTalmby /la IPUMI €IeKTPOHCKY 3aIllC Ha JlaH KOjy je YTOBOPEH Kao
POK JCTeKa BaXKHOCTH aKpeJUTUBA TAaTyM UCTeKa pOKa BaXKHOCTY aKpeiUTIBa
he 6utn npoxyxen Ha cnegehn pagHu man 6anke, Kaja he mweH padyHapckn
cucCTeM OUTH Y CTamy fia IIPUMMU eIeKTPOHCKM 3ammc. V cBaka mpeseHTanuja
€IeKTPOHCKOT 3aIlyica U JOKyMeHaTa MMCAaHMX Ha Mamypy Takohe Mopa mpeH-
tudukoBaty eUCP akpennTuB Ha OCHOBY Kojer je BpIIEHa, a Y CYIIPOTHOM ce
MO>K€ CMaTpaTy Kao Jia Ipe3eHTalyja Hije Hy IPYM/bEHa.

KonauHo, jla 6M ce cMaTpao Npe3eHTMPAHUM €IEeKTPOHCKM 3aIVC
Mopa 6utu u opepeH. To moppasyMmeBa OBepy MAEHTUTETa IHOIIN/bAOLA U
HEITPOMELMBOCTY NOPYKe y HMpeHoCy. EneKTpoHcky 3ammc Koju He MoxKe
OuTy oBepeH KopuinhemeM eleKTPOHCKOr nmormnuca Hehe ce cmaTparu mpe-
3EHTUPAHNM.

3. IIpujem m mpernen eNeKTPOHCKUX 3aluca

IIpema eUCP eneKTpOHCKM 3amiC je IPUM/bEH ¥ TPEHYTKY HeTOBOT
yracka y MHQPOPMALMOHM CHUCTEM IIpUMaola UM TO y OOMMKY KOju je
ofiroBapajyhm 3a mpuxsar off CTpaHe TOT CUCTeMa, IIPM YeMy ce He 3aXTeBa
HUKaKBa TOTBPAa TipujeMa.'® OBakBo pelembe, YMHM Ce, HUje Y CKIaTy ca
HayeJIoM IpaBHe cUTypHOCTH. OBO MOCEOHO YKOJMKO je IMO3HATO Ja je IOT-

14 eUCP, un. e7 b.
15 eUCP, un. €51, ii.
16 eUCP, um e3 b (v).
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BpZla TIpMjeMa eleKTPOHCKOr 3amyca cOPTBEpCKM jefTHOCTAaBHO pellyuBa, I1a
6u noumbaoly mopyke omoryhma a 6yme curypas fia je mberosa el1eKTpOH-
CKa OPyKa CTUITIA Ha CBOje ofpenumre. Pasyme ce, moTBppa mpujemMa y OBOM
CMUCITy He OU mojpasyMeBasa U CyLITMHCKY OLIEHY Cafip)KVMHE IPUM/bEHOT
JOKYMEHTa, OJHOCHO OlieHy IeroBe Ba/baHOCTHU ¥ yCKIaheHocTu ca ycimo-
BUMa aKpeguTuBa. IbeHa ocHOBHa cBpxa 6u 611a 06aBelITebe MOUINM/BAOLIA
Ja je eleKTPOHCKY 3alMC CTUTA0 U [ Ce IMPUMAJIall ’hbUMe MOXKe KOPUCTUTI,
OJIHOCHO Jja HUje CTUTao, y KOM CIy4ajy 61 OBaj MOTrao jja IIOHOBU CIIambe
€/IEKTPOHCKe IIOpYKe.

eUCP raxobe cagpxu u 06aBe3y mpyMaolia ja U3BPLIN Iperyef enek-
TPOHCKOT 3alliica KOjy Cafip>KM IMHK IIPeMa CIIOJbHOM CHCTEMY MU aKO caMa
npeseHTanuja ymnyhyje Ha TO Jja ce €leKTPOHCKM 3alluC MO)Ke Iper/iefilaTi
pedepeHIIoM Ha Cro/bHM cucTeM.!” AKO TIak MPeTXOTHO HABEeHU CIIOBHM
cucreM He oMoryhaBa IIpIUCTYH e/IEKTPOHCKOM 3aINCy Koju Tpeba mpernepa-
T TO he ce cMaTpaTu oficTynameM Off YCI0Ba aKpefUTUBA.

dopmar y KojeM IpeseHTalVja €IeKTPOHCKOI 3amuca uMma OuUTH
u3BpIIeHa Mopa Outu onpeheH y axkpenutuBy wam 4ak paHwmje, Beh y
buHAHCHKjCKOj K/Iay3y/Iy OCHOBHOT YTOBOPa. Y CYIPOTHOM €/1eKTPOHCKM 3a-
IJIC MO>Ke OUTHU ITpe3eHTUpaH y 61710 KoM (POpMaTy IITO 32 IIOCTIEANIY MOXe
uMaTy HeMoTyhHOCT merose mposepe.'® OBa OKOTHOCT je Toce6HO BaXkHa 3a
KOPMCHMKA aKpeIUTVBa 0031poM fla HeMoryhHoOCT 6aHKe (akpeauTUBHE UIN
KoH(pupMupajyhe) fa mpoBepy eeKTPOHCKM 3aIC Y NIPe3eHTUPaHOM (op-
MarTy UIIaK He MOXKe OMTV OCHOB 3a ofi0ujame Ipe3eHTanuje.

Konayno, Hanomenumo u 1o fa eUCP He mpaBu pasmuky mamebhy
OpUTMHAJ/a U KOINje JOKYMeHaTa Koje Ba/ba IPe3eHTUPATH CXOJHO yCIOBU-
Ma oTBOpeHOr akpegutua. Hamme, cBaku 3axteB UCP 600 mmn eUCP 3a
Mpe3eHTal/jOM jeTHOT VIV BUILE OPUTVHAJIA WM KOIMja €IEKTPOHCKUX 3a-
mca 6uhe 3a710BObeH TIPE3EHTAIMOM jeJHOT eTeKTPOHCKOT 3armica.”’

4. [Tatym u3gaBama M NpujeMa eeKTPOHCKOT 3anmnca

ITpoctop 3a onpelene HemoymMmIle M pasIuMuNTa TyMaderma IIpOK3Bera
cy u npasmia eUCP o oppebemy maTyma n3gaBama, OFHOCHO IpujeMa eleK-
TPOHCKOT 3amyca. Haume kao faTym mspaBama e1eKTPOHCKOT 3allica cMaTpa
ce IaTyM KaJja ce YMHM JIa je 3aIC IOC/IaT Off M3/IaBaoIla, a Kao JaTyM IIpujeMa
cmarpahe ce AATYM Kajia jé 3amc MOoC/IaT, YKOIMKO HU jeflaH HU JPyTU JaTyM
HUj€ OYUITIElaH. ! Kapa ce pagy o JaTyMy U3[aBama OHJA je, IPaKTUYHO I10-

17  eUCP, un. e6.
18 eUCP, uj. e4.
19 eUCP, un. e7 d.
20 eUCP, ui. €8.
21  eUCP, um. 9.
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CMaTpaHo, IpobyIeM pelaTMBHO jeTHOCTAaBHO pelnB. Hanme crame enekTpoH-
CKIX IIOpYKa ce y IOIVIely BpeMeHa M3y3eTHO NPEeLM3HO Oe/IeXN Y padyHapy
HOLINM/BAOLIA, WIN je TO BpPeMe Y CIy4ajy CIiopa yIlaBHOM Moryhe yTBpAUTHL.
OunrnenHo nMajyhu y Buiy OKOTHOCT Jja elIeKTPOHCKe IOpYyKe, 6e3 063upa Ha
Mebhyco6Hy yma/beHOCT padyHapa, ,IIyTyjy" pelaTMBHO KPaTKO BpeMe, IpeMa
HEKVM ITpolieHaMa HajIy>e fiBa carta, cactaspauy eUCP cy mouutu op mpert-
HOCTaBKe M3jeflHAYaBaba aTyMa IpyjeMa 1 IaTyMa C/Iamba eleKTPOHCKOT 3a-
mrca. OBakBO pelllelbe BaH CBaKe CyMibe He OfiroBapa IIpuMaolly o63upom aa
6u OH yBeK 610 y ITO3ULMju fia OKa3yje fja JaTyM IpujeMa U3 6110 Kojux pas-
nora (menoBarme BMpYca, MpuBpeMeHo omTeheme nHdpoOpMaIMoHor cucrema,
TpelliKa MOIINM/bAOIIA...) HYje MICTOBETaH Ca JaTyMOM C/lama eleKTPOHCKOT 3a-
mca. MuIbera CMO J1a Cy e ' Y OBOM Jie/Ty eBeHTYya/IHI HeCIIOPa3yMu MOITIN
usbehn yBobhemweM ob6aBe3He IOTBpJe IpyjeMa eIEKTPOHCKOT 3amuca. Y TOM
cny4ajy 6u JaTyM mpujeMa OAroBapao HAaTyMy IOTBpAe IpujeMa, a y Caydajy
la ce TPy IOHaB/bakbe CIarba WM JVICTIPaBKa OFHOCHO JONyHA eeKTPOH-
CKOT 3aIyca Kao AaTyM IpujeMa Ou ce padyHao aTyM IIpHjeMa VICIPaB/beHOT
OJfHOCHO IIOHOBO IIpUM/beHOr 3amuca. Ha oBaj HaumH 6u u mommpanar 61o
CUTYpaH /ia je HeroB eJIeKTPOHCKY 3aIINC IPUMJ/bEH.

IIITo ce TMYe HaTyMa Crlarma eTeKTPOHCKOT 3aIlica Koju HoKasyje mpe-
BO3 CMaTpa ce fia Taj AaTyM OAroBapa AaTyMy Claa UM OTIIpeMe, YKOIUKO
caM 3aIuc He HaBOAM JJaTyM OTIIpeMe VIV C/Iama. AKO IIaK eIeKTPOHCKM 3a-
IIIC CafpKu Oe/ellIKy Koja IoKasyje IaTyM OTIIpeMe WM C/lama, oHa he 6utu
Bakeha,??

5. Omrreheme eeKTPOHCKOT 3anmca

Axo npumu onrTeheH eneKTpOHCKM 3aIINC, OHOCHO 3aIINC KOjy M3T/Ieia
omrehen akpegutusHa (i KoHPupMupajyha) 6anka Moxxe o Tome obase-
CTHUTV TONIM/bAOI[A ¥ Off FeTa 3aTPAXKITH JIa Ce 3aITVIC ITOHOBO TIPe3eHTHpa.>
Y ToM cry4ajy BpeMe 3a IIpersief eleKTPOHCKM IPe3eHTOBAHOT JJOKyMeHTa
ce IpeKysa U IMOHOBO MouMibe Tehy HAaKOH HeroBOT IIOHOB/BEHOT IIpujeMa.
Axo nak NOHOBHa Ipe3eHTalyja omreheHor JokyMeHTa He Oy/ie M3BpLIeHA y

poKy op 30 maHa 6aHKa MOXKe CMaTpaTyl Ja 3alic Hije HU Ipe3eHTHpPaH.

6. OroBOpHOCT 32 Pe3EeHTAIMjy eNeKTPOHCKUX 3amuca

AxpennTyBHaA OHOCHO KOH(pUpMUpajyha 6aHKa He Ipey3yMa HUKaK-
BY OATOBOPHOCT 3a MIEHTUTET NOLIN/bAOLA, U3BOP MH(OpPMAINja, HUXOBY
LIeJIOBUTOCT U HeusMereHoct.”? Ona je, kako ce To HaBoau y eUCP, my>xHa

22 eUCP, u. el0.
23 eUCP, u. ell.
24  eUCP, um. el2.
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CaMo Jja IpOBepy OYUIIEAHY (OUUTY) ayTEHTUYHOCT eJIEKTPOHCKOT 3aIlica,
IpU 4eMy I0jaM OdYNIVIeNHe ayTeHTWYHOCTU HUje IpelusHuje meduHICaH.
Mormu 6u pehu ma cagpxaj oBe ofpende ynyhyje Ha 06aBe3y aKpeguTUBHE
OaHKe f1a IPWIVKOM BepuduKalije JOKyMeHaTa Y eleKTPOHCKOM (opMaTy
HOKa)ke [Y>KHY Ipo(decrOoHaNHy MaXKiby Kajia ce pagy O MAeHTUPUKALNju
MOLINM/BAOLA KA0 U L[EIOBUTOCTY OJHOCHO HEM3MEHEHOCTH Hherose IMopykKe.

IIT eUCP y nocnoBHoj mpakcu u npaBy Peny6mnke Cpouje

[Ipumena eUCP y 6mMI0 KOM IIOCIOBHOM OKPYXeHY YCIOB/beHa
je WCIymemeM [jBe Ipylle yCIOBa: TEXHIYKO-TEXHOTOWIKMX ¥ IPABHIUX.
TeXHMYKO-TEXHOJIONIKI YC/IOBY OJHOCE Ce Ha MOCefoBame ¥ QYHKIMOHA-
HOCT XapJiBepCKO-CO(PTBepCKe OIpeMe Koja oMoryhaBa HeCMeTaHO OfiBMjatbe
u Kopuiiheme y IOCTOBHE CBpPXe €leKTPOHCKE pa3MeHe IOflaTaKa OJHOCHO
pasMeHe HOfiaTaka y efleKTpoHcKoj popmu. Hame mocmoBre 6anke Beh pece-
TaK TOMHA YHA3a/| CBOjM K/MjeHTIMA IIPY>Kajy pasindnTe BpCTe eIeKTPOH-
CKMX YC/IyTa U y IOIVIEfly HUXOBE TeXHIYKO-TEXHOJIOLIKE OCIIOCO0/bEHOCTI
He [OCTOje HMKAKBe IIpelpeKe fja manupHara Gpopma JOKyMEHTapHOT aKkpe-
muTHBa Oyfie 3aMereHa eJIeKTPOHCKOM.

IIpeTxonHO M3HeTa KOHCTaTalMja Mora 6u ce nspehu u 3a HeonxozHe
IpaBHe IpeTHocTaBke 3a kopuitheme eUCP. Hanwme, Hamra pxxaBa je wiaHm-
na MTK jour ox 1926. ropuse, na cy JenHooOpa3Ha IMpaBua y MOTIYHOCTU
npuxBaheHa 1 IpuMembIBa Y HALIOj IIOC/IOBHOj M CYACKOj ITPaKkcu~ yBeK Kafia
OaHKe M3BpIIaBajy HAJIOT 3a Ilahame KOPUCHUIIMA Y MHOCTPAaHCTBY. Maza
Hall 3aKoH O OOJMIaIIOHMM ORHOCKMA CIIafia y peTKe HaI[OHa/lHe Ipo-
THIce KOju CafipXKu ofpefde 0 aKpeAUTHBY He IOCTOje HMKAKBe Iperpeke Aa
ce ofipenibe JemHOOOpPa3HNUX MpaBWIa MIPYMeEHe 1 Ha OIHOCE Y YHYTpallbeM
IIOCTIOBHOM IIPOMETY, YBeK KaJla HeK) OffHOCU 13 aKpeAUTNBA YOIIIITe HIUCY
VIV HACY Y BOBO/BHOj Mepy perynucanu somahum nponncuma. OBo moce6-
HO uMajyhu y Bujy fa 3akoH 0 00/MIUrauMoHNM OJHOCHMA Cafp>Kku csera 11
YJIaHOBA ITOCBeNeHNX aKpeAUTUBY Te [ja yOIIlITe He perynuiie ofpehene mo-
HanuTeTe aKpeAUTUBHOT IOCTIA.

Y namoj semspu je nodes ox 2004. rogyuHe Ha CHasy U 3aKOH O efleK-
TPOHCKOM IIOTIIVCY Koju je y uenmuHy ycknaben ca Jupextusom EY 1993/93 o
eJIeKTpOHCKOM rnornucy. [IpegmerHa [IupekTuBa je omer, Kao ITO CMO IMpeT-
XOJIIHO 11 HaIlOMEHY/N, Y J0OpOM fiely Mmocmy Xuaa Kao rpaba cacraBpaunma
eUCP. Ha eneKTpoHCKO IIOC/IOBambe HallMX OaHaka ce y ofipeheHoM memy mMory

25 B. Mapkosuh, ,IIpumena jenHoo6pasHux npasuia u o614aja 3a JOKyMEHTapHe aKpenu-
THBe Y CyACKOj npakcu’, Ipaso u ipuspega, 6p. 5-8/96, cTp. 175-182.

26 3axoH o obnuraryonum opHocuma (Caymcbenu nucii COPJ, 6p. 29/78, 39/85 n 45/89),
1. 1072-1082.
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IPYMEHNUTH ¥ ofjpefibe 3aKOHa O eleKTPOHCKO] TPIOBMHM, OFHOCHO 3aKOHa
0 IUVIaTHOM IpoMeTy. To MpaKTUYHO 3HAYM fla YKYIIHA aKpefUTUBHA yCIyTa,
II04YeB Of AaBama Hajora GaHI 3a OTBapame IIa CBe 10 Ipe3eHTalllje aKpe-
AUTUBHUX TOKYMEHATa, Kao U yroBopeHux Ivrahama 1o TOM OCHOBY, MOXe
OMTK U3BpLIEHA Y eIeKTPOHCKO] GOpMHL.

Slobodan NENADOVIC, PhD
High Business School of Professional Studies, Valjevo

DOCUMENTARY LETTER OF CREDIT IN THE
ELECTRONIC ERA

Summary

UCP are the ICC Uniform Customs and Practice that have been used for
over 60 years to govern the operation of documentary credits. While the UCP
have been extremely successful in providing self regulation for the letter of credit
industry, the need was apparent to update the rules to accommodate techno-
logical advances. With the evolution from paper to electronic credits, it was
determined that the market was looking to the ICC to provide guidance in this
transition. In response, the ICC Banking Commission established a Working
Group consisting of experts in the UCB, electronic trade, legal issues and related
industries, such as transport, to prepare the appropriate rules as a supplement
to the UCP. The result is the Supplement to the Uniform Customs and Practice
for Documentary Credits for Electronic Presentation or eUCP. The eUCP is not
revision of the UCP. The eUCP is a supplement to the UCP that, when used in
conjunction with UCP, will provide the necessary rules for the presentation of
the electronic equivalents of paper documents under letters of credit. First ver-
sion (version 1.0.) of eUCP came into force on April 1, 2002, and second one
(version 1.1.) came into force on 2007, after revision of UCP 600.

Key words: letter of credit, supplement, electronic record, electronic
signature, presentation.
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YK 347.447.52/.54:347.763]:656.2

ap bpaimucnae CTAHKOBII'h
poueHT [Ip>xaBHor yHusepsurera y Hosom Ilasapy

YITOBOPHA OJI'OBOPHOCT
JKEJIE3HNYKOTI ITPEBO3HVKA

Pe3sume

IIpegmeiti 0601 paga je 0gio8OPHOCI UpeBo3HUKA, ¢ THOCEOHUM Oc-
8piiom HA 0gi080PHOCI KHene3HUUKOI Upeso3HUKA 3a wiiliellly y gomahem u
mehynapogHom Tipe6osy pobe u iyiliHuka. Y pagy je, HAKOH Y60gHOI gend,
obpahena objexiiusHa 0giosopHociii y Hawem upasy. Llentpanuu geo paga
cagpicu KomuapatiusHu Upuxas ogiosopHOCHIU Hene3HUUKol Upeso3HuKa 3a
wilieltie y yHywpauirwem U mehyHApogHOM Tipe6o3y, U Wio KPo3 pasmailipared
Auiliara 0cHo8a 0gioBopHOCHIU, 0c/I000hetva u oipaHuUerba 0g 0giI060PHOCTIU,
y3 kpahu ocepili Ha cygcKy Upaxcy u KPUmuU4Ko pasmailiparoe HeKUX peuierva
y gomahem 3aK0HOgABCIIBY.

Kmyune peuu: ogiosopHociti ipeso3ruxa, wiitieitia y iipesosy, 0cHo8 0gio80p-
Hoctiu, ocnoboherva og 0gio80pHOCTIU, OlpaHuderba 0g 0gio-
B80pHOCTUU.

I YBom

C 063mpoM 7a je o6macT mpeBosa IyTHMKA U pobe y YHyTpallbeM
caobpahajy perynmcana moce6HMM 3aKOHMMa 32 MojefiiHe BpcTe caobpahajy,
OTY/a je Ma/iu IIPaKTUYHM 3Ha4aj OILITUX ofpenabda 3akoHa 0 0OIMralVIOHNM
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omHocuMa (y mabem Tekcry: 300)! 0 yrosopy o mpeBosy u oroBopHOCTH
IPeBO3HNKA, Kao omiTer 3akoHa (lex generalis), 3a ypebuBame yroopa o
IPEeBO3Y 1 OATOBOPHOCTY IIPEBO3HNUKA, C 003MPOM Ha IIOCTOjarbe IOCeOHMX
3aKOHa U TIpUMeHy Hauena lex specialis derogat legi generali.®

Tako je obmacT mpeBo3a MyTHMKA U pobe y YHyTpaIlmbeM >Kele3HNd-
KoM caobpahajy perynmcana 3akoHOM O yrOBOpYMMa O IIPEBO3Y Y >KeTe3HNY-
KoM caobpahajy,’ a Ha MehyHapoyHe >kemesHUuKe TpeBo3e TpUMemYje ce
KouBeHja 0 MehyHapogHuM >KelesHNYKNM IpeBo3uMa (y Aa/beM TEKCTY:
COTIF), ofHOCHO Ipeny3Hyje pedeHo weHu fopauy A (JeamHcTBeHa mpa-
BUJIA 3a YyroBop o MehyHapogHOM >kenmesHM4KkoM IpeBo3y myTHuka — CIV)
u b (JepuHcTBeHa mpaBuiIa 3a yroBop 0 MehyHapOoZHOM >Kele3sHUYKOM IIpe-
Bo3y pobe — CIM).*

[Toce6aH peXXM OATOBOPHOCTH KEIE3HUYKOT NIPEBO3HMKA 3a IITETY
y IIpeBO3y IIyTHUKA U pobe, KapaKTepuille yMambethe OATOBOPHOCTI PEBO3-
HIKa. YMamberhe OATOBOPHOCTY YKeIe3HNIKOT IIPEBO3HIUKA jaB/ba Ce Y BUAY
ocrmobobema 1 orpaHnyema of OATOBOPHOCTI.

IT O6jexTBHA OATOBOPHOCT Y HallleM IIPaBy

1. HOjaM OIIaCHE CTBApU U OIMACHE HECTATHOCTU

IIpe pasmarpama IOCEOHOr peXMMa OATOBOPHOCTY YKETe3HUYKOT
IIPeBO3HMKA, IIOCTaB/ba Ce IMUTame KaKO je perylucaHa OATOBOPHOCT 3a
IITETY Off OIIAaCHe CTBAPM M OIIaCHE JIeTTATHOCTY Y HaIlIeM IIpaBy?

1 3akoH o obmuraryonnm ogHocuma (Cryxbenu nuciii COPJ, 6p. 29/78, 29/79 (uctpaske),
39/85 (u3mene), 45/89 (n3mene), 57/89 (usmene) u Cnymbenu nucii CPJ, 6p. 31/93; name:
300).

2 Axo je oupeben o6muranMoHy OJHOC peryiucaH APYIMM 3aKOHOM, IpUMemyje ce Taj
3aKOH Kao CIIeLIMja/THIA, a ofipenibe 3aKOoHa 0 OO/MUTalMOHMM OfHOCHMA CaMo Y IUTambUMA
KOja HUCY perymicaHa TuM 3akoHuma (Pemreme BpxosHor cyma Cp6uje, Pe. 3216-98 on
16.3.1999).

3 3axoH 0 yroBopuma o IpeBO3y Yy >KenesHudkoM caobpahajy (Cnyxbenu nuciti CPJ, 6p.
26/95; game: 3YTDK).

4  KonBeHuuja o MelyHapoTHUM >Kele3HMYKMM NpeBO3MMa M3MerbeHa je IIpoTokonoM n3

BumHyca on 3. jyHa 1999. roguHe, Koju je cTynmo Ha cHary 1. jynma 2006. rogyHe, HaKOH
paTudukaiyje, mpuxpaTama Win ofobpema Bulle of ABe TpehyuHe ApxaBa WIaHMIIA,
OJIHOCHO 27 Jp>KaBa.
OsBa koHBeHIWja je paruduxoBana 3akoHoM o morBphusamy IIpoTokoma o 3. jyHa
1999. roguHe o mameHama KonBeHIMje o MelyHapomHMM >Kee3HMYKMM IPeBO3MMa
(COTIF) og 9. maja 1980. rogure (ITporokon u3 1999) u Kousenuuje o mehynapogaum
xenesHnuknuM npesosuma (COTIF) op 9. maja 1980. roguHe y Bep3uju Ha OCHOBY
ITporokona o u3MeHama of 3. jyHa 1999. ronuse, Cnysbenu inacnux PC, MebyHapopun
yrosopu, 6p. 102 o 7. HoBembpa 2007. ropuHe, cTp. 153-224.
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Kako cy mneduHmcaHm 0jMOBY OIacHe CTBAapy M OIACHE JIeNTaTHOCTH?
300 He feduHuUIIE OBe TOjMOBe.

ITox omacHMM cTBapyMMa He CMaTpajy ce cBe cTBapy, Beh camo oHe
CTBapM Of KOjuX IIpeTH IpeKoMepHa omacHocT mrtere.” Ilof omacHoM cTBa-
pu cMarpa ce ,IIOKpeTHa WM HEMOKPeTHa CTBAp, YMji MOI0XKaj, MU YIIO-
Tpeba, WM 0cOOMHe, MM CaMO IOCTOjalbe MpeCcTaB/bajy nosehany omac-
HOCT IITeTe 3a OKOMMHy "

VM mop nojMoM omacHe [IeMaTHOCTU MOXKE Ce OfIpeIMTH CBaKa Jleiar-
HOCT OfJ, KOjé IpeTy IpeKOMepPHa OIACHOCT WITeTe. Y IUTambY je ,CBaKa Jie-
JIaATHOCT YOBEKOBa Off Koje mpetu Beha, HeyoOM4ajeHa OMacHOCT IITeTe, KOja
ce He Moxe yBek usbehn Hu ys najsehy maxiy mocnennkosy

Kapna je peu o mojMoBHOM ofjpehemy omacHe cTBapu M HeIaTHOCTH,
Tpeba ucrahu fa je ,10jaM omacHe CTBapy LIMPHU Off HOjMa JIETATHOCTY KOja
npepcTaB/ba NoBehaHy ONACHOCT 3a OKOJIMHY, U OH TIa MOTIYHO 0OyXBara.
Jep, mpakTu4yHO roBOpehy, Impy CBakoj AeNaTHOCTM Koja cTBapa nosehaHy
OIIACHOCT 32 OKOJIMHY, MU Ce CITY>KJMIMO CTBapMMa, Koje, ako Beh Hucy omacue
10 CBOjOj IIPUPONIH, OCTAjy OMacHe yroTpetom.

2. OaroBOpPHOCT 3a IITETY Of ONACHE CTBAPN I IeTATHOCTY IpeMa
300

Y HaureM paBy 06jeKTMBHA OTOBOPHOCT pery/ncaHaje ogropapajyhum
oppenbama 300. 300, Hajupe, npensuba oaroBopHoct 6e3 o63mpa Ha
KPMBUIY, ¥ TO 3a IITETY IIPOY3POKOBaHYy YIOTPeOOM OIacHe CTBAapU MIN
06aB/bambeM OIACHE JIETTATHOCTY, ITyTeM jellHe TeHepasnHe Kiaay3yne. Hanme,
npema wiany 154 300 oprosapa ce 6e3 063upa Ha KPUBUILY 3 IITETY OF
CTBapu WIM [IeNaTHOCTH, Of KOjux motude nosehaHa omacHOCT ImuTeTe 3a
OKONMMHY“ (CTaB 2), Ka0 U y ,,APyIUM C/Ty4ajeBUMa MpeaBuleHnM 3aKOHOM
(cTaB 3) a TO Cy yroBOpu O IIPEBO3Y.

3atuM, oppenbama wi. 173-177 300 6mmxe ypehyje cagpkaj u cMu-
cao 00jeKTMBHEe OATOBOPHOCTH. ,,CyIITHHA O0jeKTMBHE OLTOBOPHOCTM IO
300 ce cacToju y TOMe: [ja ce 3a IITETY OfiroBapa 6e3 063upa Ha KPUBUILY;

5  J. Paguumh, O6nuiayuono tpaso, Ouwitiu geo, beorpap, 2004, ctp. 244.

6 OBakBa 3akOHCKa fAeduHNMIMja omacHe cTBapu Owmma je mpegsubena y Cxuim 3a
3aKOHMK O obnmranmjama u yroBopuma (wi. 136 ct. 1) mpo¢. Koncranrmnosuha,
Kao ¥ y HeycBojeHoM mpepyiory o usmeHama 300 n3 1993. rox. Hasegmeno npema: H.
Muxannosuh, Objexitiusna ogiosopHociii 3a witieiiy, bynsa, 1998, ctp. 14.

7 O oBoj mepuuunuju Jakoa Pagyumha, Bugetn xop: C. Ileposuh u mpyru, Komenitiap
3axona o obnauiayuoHum ogHocuma, beorpag, 1996, ctp. 402.

8 M. KocrantunoBuh, ,,OCHOB OTOBOPHOCTY 3a IPOY3POKOBaHY WITeTy ", [IpasHu s#usoit,
6p. 9-10, 1992, cTp. 1157.
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[a ITeTa IIOTU4Ye O CTBapyM MIN OETAaTHOCTH; Aa O[ b€ IIOTNYE nosehana
OTIACHOCT TITETE MO OKOMMHY.

3. Illtera u y3po4yHa Be3a

OpfroBopHOCT 3a IITETY ¥ IPaBO Ha HakHaAy mrTeTe peryaumie 300.

300 He cagpxu peduHMuMjy mrere, seh mpomucyje pga ce mre-
Ta CacToju 1) y yMamermy APYLITBEHMX CPeACTaBa WIM Hedlje MMOBU-
He (06MYHa IITeTa) MIN Y CIIpedyaBamy HBUXOBOT noBehama (M3maxma jo-
OuT), Ka0 ¥ 2) HaHOLIEHY APYromMe (GpU3NYKOr MM IICUXUYKOr 60sa mim
cTpaxa (Hemarepujanna mrera).'” Jlakre, npensubene cy mBe BpcTe mreta:
MarepyjanHa (MMOBMHCKA) M HeMaTepujaiHa (HEMMOBMHCKA), KOje ce, IaK,
MOTY MCIIO/BUTH 1 Kao noctojeha u kao 6yxyha.

MarepujanHa (MMOBMHCKA) IITETa MOXKe Ce jaBUTM Kao 1) cTBap-
Ha, 00MYHa, MO3NTMBHA win nocrojeha (damnum emergens), Tj. yMameme
Heylje IMOBJHE V/IM Kao 2) M3MakKia gobur, 1j. 6yayha wiy HeratusHa mmTe-
ta (lucrum cessans), a To je OHa KOPUCT Kojy 61 omreheHr BepOBaTHO OCTBA-
pMO [ia HUje JOIUIO 10 Ipefy3/Marba LITeTHe Pajiibe.

MarepujanHa mTera pefOBHO HOBOAY IO IybuUTKa ymorpebe cTBapum,
TVMe IITO je oHa oiuteheHa MM yHMUIITEHA.

Y3pouHa Besa je ogHOC M3Mely IITeTHe pajme ¥ IITETe, IPU YeMy
IITeTa HacTaje Kao MOC/IeNNIIa Ipefy3eTe pajiibe.

[TocTojatbe y3poduHe Be3e ce He IpeTnocTaBba, Beh je mokasyje
omrehenn.

MebhyTum, y3spo4HOCT MMa Apyrauujy yaory Kop CyOjeKTMBHe OAro-
BOPHOCTH Off 00jeKTVMBHE OfTOBOPHOCTH. ,,Kaja je y muramy oAroBOpHOCT
II0 IPMHIVITY KPUBUIIE, MEPY U 0OMM OATOBOPHOCTM Y4MHIOLIA He ofpeDhyje
cama 1o cebu y3pouHOCT Beh y Be3u ca mwoMe CTPYKTypa KpuBuile (Hexar,
Hamepa ¥ cmM4HO). IIpemMa TOMe, pefyKIujy OfTOBOPHOCTM y MHOIITBY
y3poKa Bpiu cama Kpusniga. (...) IloTnyHo je Apykumja yora y3poqHoCTH
KOJ| 00jeKTMBHE OffTOBOPHOCTH, jep je Y3POYHOCT Pa3JIOr ¥ YC/IOB IOCTOjaba
OBe BPCTe OATOBOPHOCTY. YUMHWIAL] OATOBapa 3aTO LITO HOCERyje ONMacHy
CTBap WIM BPIIM ONACHY AEIaTHOCT M UMM je IITeTa HacTajaa C TUM Y Be3u
IpeTIIOCTaB/ba Ce Ja je LITeTa IPOM3BOJ TaKBe CTBApH, AETATHOCTH. (...)
Penykiumja ofroBOpHOCTH Ce aK/ie BPIIY Ha OHe IITeTHe IOC/IefuIle Koje Cy
ofiroBapajyheM yc/loBy BIUXOBOT HacTylama eKBUBAJIEHTHE, afjeKBaTHe MIN
TUIMYHe.

9  B. brarojesuh, B. Kpyss, Komenitiap 3akona o obnuiayuonum ogHocuma, beorpan, 1983,
cTp. 636.

10 Yman 155 300.

11 J. Canma, ,Y3pOUHOCT Kao JAeTepMIHAHTa Cybjekara 1 061Ma OITOBOPHOCTY 3a IITETY
IIpasnu susoti, 6p. 10/1997, ctp. 538-539.
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»{la/ba MOCIeANIa fpyradnje yaore y3pOYHOCTM KOJ PasHMX BPCTa
OZICOBOPHOCTH jecTe MOTYhHOCT IpeTHOCTaB/bara Y3POYHOCTU Y CIIy4ajy
KajIa je IITeTa HaCTa/Ia YIOTPpe6OM OmacHe CTBAPY WM AeMaTHOCTI. 12

300 mnpomicyje 060puBy MPETIOCTABKY Y3pOYHOCTIL'> U y cyacKoj
npakcy npuxsaheHo je fa ce y3pOYHOCT IIPeTIIOCTaB/ba, Kaj je IITeTa Ha-
CTajla of OllacHe CTBApM MM JeNaTHOCTH, M ce Ta MPeTIIOCTaBKa MOXKe
obapatu mpotusokasuma.'?

Tlakie, y cucreMy 06jeKTMBHE OJTOBOPHOCTM Y3POYHOCT Ce IperT-
nocras/pa. MehyTum, oBzie ce pagu o T3B. 3aKOHCKOj 000PMBOj IPETIIOCTAB-
.

III O noce6HOM peXMMY OTOBOPHOCTH
JKeJIe3HNYKOT NMPEeBO3HIKA

1. OAroBOPHOCT >KETe3HIMYKOT MPEeBO3HMKA 32 ITeTy y lomMahem n
MelhyHapomHOM mpeBO3y pobe

a) OcHos ogiosopHocitiu u ocnoboherve 0g 0gio80PHOCTIU

O6jexTrBHa OJTOBOPHOCT >KE/IE3HMYKOr IIPEBO3HMKA IIOfpasyMeBa
OZICOBOPHOCT 33 HaKHafly IITeTe 6e3 0631pa Ha KpUBUILY, II0 OCHOBY OIIacHe
CTBapu U omacHe paematHocTu. OBakaB IMoce6aH PeXUM OJLTOBOPHOCTYU
XKEIe3SHNYKOT IIPEeBO3HMKA IIPOM3/Iasy U3 4YMIbeHUIle Ja OH o00aBjba
caobpahajHy [elTaTHOCT >KeJe3HMYKVUM IIPEBO3HMM CpPefCTBMMaA (BYYHUM,
By4eHUM J BO3WINMa CIlellMjajlHe HaMeHe) Koja ce CMaTpajy OIacHOM
CTBapu.

3a mocrojame 00jeKTVMBHE OATOBOPHOCTM IPEBO3HMKA 3a IITeTe Ha
pobu moTpeOHO je fa ce MCIyHe ABa YC/IOBa, M TO: IPBY, fa je IITETa Ha-
CTajma U ApYyIH, fia MOCTOjU y3pOYHa Besa usMeby mrere u pajme mpeBos-
H1Ka. [Ipy ToMe, Kao LITO je pedeHo, y cUcTeMy 00jeKTMBHE OfTOBOPHOCTHI
(onroBopHOCT 6e3 KpuBHIle, Kay3aaHa OATOBOPHOCT) KPMBMUIA IIPEBO3MOLA
ce He yTBpbyje.

MebytuM, npaBHy IPMPOAY OATOBOPHOCTH, OFHOCHO Ja JIM je OHa
cy6jexTrBHa 1m objekTuBHA ofipelyjy pasmosu 3a ocnobobame o onroBop-
HOCTIL.

12 3. Merposuh, H. Mpsuh-Ilerposuh, ,OaroBopHocT 1 HakHaja IuTeTe 360T MOBpere
¢dusnukor uHTerpurera’, IIpasHu ungopmaitiop, 2006, ctp. 17.

13 Ynanm 173 300.
14  Opnyxa BpxosHor cyma Cp6uje, Pes. 4206/94.
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ObjexTUBHA OATOBOPHOCT, Ka0 CTPOXKMja OATOBOPHOCT, ce ybmaxkaBa
IpONMNUCUBabeM JIBe BPCTe pasjiora: OmmTux (,HeMpUBIIETOBAHUX ) U IO-
ceOHUX (,,IpUBUIEroBaHmx ) ocnobahajyhnx pasnora.15

JKenesHnuku mpeposumial Koju je mpumuo poOy Ha IpeBO3 OAroBa-
pa 3a wmTery Hacrany 1) 36or ryoutka wim omrtehemwa pobe, kao u 2) 360r
npekopadema poka ucnopyke (wi. 67 ct. 2 3YIDK), ocum ako pgokaxe fma
je mrera Hacrama 36or (1) pammy MM NPOIyCTa KOPUCHNKA IPEBO3a,
(2) cBojcTaBa pobe wn (3) [Pyrux y3poKa Koju ce HICY MOI/IU IIPEeABULETH,
us6ehu wmm orknonutu (wi. 68 3YIDK).

ITopen oBa Tpu ommrra pasnora, 3YIDK npommcyje u cenam noce6Hmx
ocnobahajyhux pasnora ycmen kojux ce mpeposwman ocnobaha ogroBopHo-
ctu (uman 70).

C ppyre crpaHe, Ha MehyHapomHe >kenmesHUuYke IIpeBO3e pobe
npuMemyje ce KoHBeH1IUja 0 MehyHapomHIM >Ke/Ie3HNYKNUM NIPEeBO3VMA, Off-
HOCHO IIpelN3Huje pedeHo el [Jomatak b - JenuncTBeHa mpaBuia 3a yro-
BOp o MebhyHapopmHOM >kene3sHn4ykoM npeso3dy pobe CIM (y mameM TeKcTy:
JP/CIM-B), koja capip>xe CIMYHA pelllelba O OCHOBY OITOBOPHOCTU M pas-
nosuMa 3a ocmo6obheme. 6

JP/CIM-B mnpenBubajy fma je mpeBosmial, OArOBOpaH, IO Hadenly
00jeKTVMBHE OATOBOPHOCTY, 3a TPM BPCTe TPAHCIOPTHUX LITETa: IyOMTaK
pobe, omreheme pobe u mpekopademe poka ucrnopyke (wi. 23 cr. 1). Jlok
3aKallllbebe HACTYIa MCTEKOM YrOBOPEHOT pOKa, ryburak wim oiureherme
pobe Mopajy HaCTymmTH y IIepUOAY Of Ipey3lMama pobe Ha IIPeBO3 [0
usfaBama. [Ipy ToMe, IpeBO3HMK OfirOBapa He3aBUCHO Off TOra Koja MH(pa-
CTPYKTypa ce KOPUCTI.

Kao mro je Hampep, pedeno, JP CIM mpommcyje Tpu ommrTa OCHOBa
(4. 23 ct. 2) u cenam nocebHMX omacHoCcTH (4. 23 cT. 3), Kao pasjore 360r
KOjUIX ce IPeBO3HUK ocmobabha ofroBopHOCTH.

Koja cy Tpu ommra ocHoBa 3a ocnobabamwe of ogroBopHocTi y JP/
CIM-B?

IIpBu ocHoB npema JP CIM-B ce Tye KpuBuile Mam 3axTeBa MMaola
npaBa. Y MUTamlY je HACTaHAK ILITeTe ,,KPUBUI[OM MMAOLA IPaBa WIN HEKUM
IETOBUM 3aXTEBOM KOjy HMje 3aCHOBaH Ha KpMUBUIM NpeBo3HMKa". OBfe ce
panu, He caMO O KpUBMIIM MMaolia IIpaBa, Beh 1 0 HEKOM HEroBOM 3aXTEBY
KOjy HMje 3aCHOBaH Ha KPMBMIYM JKE/Ie3HNYKOT IIPEBO3HNKA, U TO 3aTO IITO
je >KeJIe3HMYKY IPeBO3HMK AY>KaH Jla IIOCTYIIa [0 YIYTCTBMMA U Hapef6aMa
KOPJCHUKA IIPEBO33, ,,a IITeTHe MOC/IeANIie BIaCTUTOr Ie/I0Bamba WIN IIPO-
IycTa MOpa CHOCUTY OHa CTPaHa Koja je TO yYMHIIIA, a He UX IpebauuBaTu

15 O pasnosuma 3a ocnoboheme y cucTeMy 00jeKTMBHE OATOBOPHOCTH Buile Bupetu: [I.
‘Bypbes, OgiosopHocin senesnuuxoi tipesozuoya, beorpaz, 1987, cTp. 40-55.

16  IIpema um. 23 JP CIM.
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Ha cykonTpaxenta“!” ¥ 3VIDK-y ce mpenusnuje HaBozm fa je ocnobobere
Of1 OTOBOPHOCTY MOryhe ako IIPeBO3HIUK ,,/JOKaKe /la je IIITeTa HacTana 360r
pajmy WM IPOIyCTa KOPUCHMKA IIpeBo3a‘, 6e3 0631pa Ha KpUBUILY.

Kao mpyru ocuo y JP CIM-B HaBomm ce comcTBeHa MaHa pobe
(yHyTpalume KBapemwe, Kanupamwe, UTA.), M TO OHa Koja je Buabuaa. [laxie,
OBJle HIfje ped O IPUPOIHOM, yoOu4ajeHOM CBOjCTBY pobe, Koje je mpepBubeHo
Y OKBMPY ITOCeOHUX OIAacHOCTH, ° Beh ce cBOjcTBO pobe orpaHnyaBa caMo Ha
cry4aj BumbuBe MaHe pobe. Y 3YIDK-y je oBaj pasor kao mrera HacTaa
»300T cBojcTaBa cTBapy . OBakBa pasmmka y ¢opMmynanujaMa OBOT OCHOBA
He MOXKe Ce Pa3yMeTH Kao Jja e pajiui O /iBa NMOTIYHO Pas/IN4nTa y3poKa.

W y oBoM cry4ajy je TepeT JoKa3/Bama Ha JKeTe3HIMYKOM IIPEBO3HUKY,
TaKo Jla OH MOpa Jja JOKa)ke II0CTOjarbe ¥ COIICTBEHe MaHe pobe U y3pOUuHy
Be3y u3Mely TakBe MaHe 1 HacTaje IITETe.

Tpehu ocnos, mpema JP CIM-B, Buia cua je oppebena kao ,,0kom1-
HOCTM KOje NPEeBO3HMK HMje MOrao Ja m3berHe HUTU A OTKIOHU HbVXOBE
nocmeauie”.

Tako je y JP CIM-B (unan 23 cTaB 2) mojam ,Buiua cuma“ ONUCHO
ozpeben, 6e3 HaBohema enemenTa ,crnomamHnoct gorahaja. OBa Hemopeye-
HOCT y opMyucamy BUllle CUJIe la/la je MOBOJE 3a pasIMdiiTa TyMadermba
CalpKMHe BUILIE CUIe CXOZHO HeHOM ofpehemy y HalMOHAaTHMM IIpaB-
HVM CUCTEMUMA, C jefJHe CTpaHe, a HEellOCTOjalbe eleMEeHTa ,CIIO/balIbOCT
morabaja y mojMy Buie cue OBOAWIIO je YaK Y IUTambe KapaKTep OATroBOP-
HOCTM, OJHOCHO Jja /M Ce pajfili 0 00jeKTUBHOj WK CyOjeKTUBHOj OATOBOP-
HOCTH, C Ipyre CTpaHe.

OBako HefjopeyeH II0jaM BuIlle CUjIe MOCIeAMIA je PasTUIUTUX MH-
Tepeca JIp)KaBa fla ce OJTOBOPHOCT >KeTIe3HUIle YOMaKM WM Ja ce 3afpyKu
cTpora ob6jekTMBHa OAroBOopHOCT. OBakBa jeduHMiuja Buie cuae y JP/
CIM-B nHacTanma kao pesynrar KoMIpomiuca usMeby fp’kaBa KOHTMHEHTAI-
HOT ¥ aHIJIO-aMepUYKOr IIPaBHOT IOpeTKa KojuM ce ob6e36ehyje Behn 6poj
parudukanmja Kouseniuje o mehyHapomHuM mnpeBo3uma >XelesHMIIAMa,
3axeBajIa je IOjalllbelbe IMyTeM 3BaHM4YHOr caommrera OTIF-a y xome ce
npenmsupa ja ce pagn o porabajy koju ce cmaTpa Bumom cuioM. [lakie, y
NNTamwy je 06jeKTNBHA OATOBOPHOCT.

Y ToM cMucny, oie Tpeba ucrahu fa nmpenysHujy edUHAIN]Y BuIle
CiTe, KOja He[IBOCMICIIEHO YKasyje Ha 00jeKTUBHY OATOBOPHOCT, cagpske JP/
CIV-A y KojuMa je perynmcana OfroBOPHOCT y TIPeBO3y My THUKA. '

17 B. Jakaura, Koiinero u spauno caobpahajno tipaso, 3arpe6, 1969, ctp. 382.
18 JP CIM-B, un. 23 crt. 3 anuHeja x).

19 Kapa ce pagy o OfTOBOPHOCTH 3a CMPT ¥ IIOBpeJie ITyTHUKA ITpeMa WIaHy 26 CcTaB 2 Tad-
Ka a) ITpeBosHMK ce ocmobaha OrOBOPHOCTI AKO je yZec IPOY3POKOBAH OKOTHOCTMMA
u3BaH 06aB/bama IpeBO3a Koje MPEBO3HNUK, ¥ HOpe NOTpebHOr HacTojarba uMajyhm y
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ITpema 3YIDK-y pagm ce o mTeTu Koja je Hacrama 360r ,Apyrux
y3pOKa KOju ce HUCY MOI/IM TipenBuaeTy, nsbehu i orknonntu Ha npsu
HOIVIe, YMHU ce Ja ce y obe oBe ¢opMynanyje pagy O KJIACUYHOM IIOjMY
BUIIIE CUTIE.

Mebhytum, camo ogpende 300 HegBOCMIC/IEHO 3aXTeBajy [a ce paju
o cnojbHOM porabajy, koju ce geduHMIIE KAO ,y3pOK KOjyU Ce Halxa3y BaH
CTBapu', OHOCHO ,,CTPaH! y3poOK", fa 61 1Mao Kapakrep Buile cwie. Han-
Me, y 0071acTy 00jeKTMBHE OATOBOPHOCTY 3@ IITETY Of ONAcHe CTBApy MIN
OIIacHe fiellaTHOCTH, Ipema wiaHy 177 ct. 1 300, umanal omacHe cTBapu
ce ocnobaha oArOBOPHOCTM aKO HOKaKe fla IITEeTa MOTHYE Off BUIIE CUIIe,
Tj. Of] »,HEKOT y3pOKa KOjU Ce€ Ha/la3uo BaH CTBapW, a 4Yuje ce [IejCTBO HMUje
MOIJIO TIpeABUAeTH, HY n3behn wim orknoHnTn®. CINYHO pellermbe CagpXu
yIaH 671 ctaB 1 0 MCK/by4elny OATOBOPHOCTY IPeBO3MOLA 3a TyOUTAaK MIN
omreheme MOMMBKe aKO je MPOY3POKOBaHA ,CTPAHUM Y3pOLMMa KOju Ce
HIYICY MOI/IM IIpeiBUAETY, Yiu u3behy ma oTKIOHNTH

OBoMm npunukoMm tpeba ncrahu u ma je y 300, npaBHOj ZOKTpUHNI
¥ CyZICKOj Ipakcy nprxBaheHO 00jeKTUBHO-CY0jeKTMBHO CXBaTambe O IOjMY
Buie cue. Ja 6u forabhaj nmao kapakTep BuIle cuie, IpeMa OBOM CXBaTamwYy,
OH MOpa MMATH CIO/bAlllb) KapaKTep, OUTY HecaB/lafiuB, HEIIPENABUI/BIB U
VICK/BYYMBAaTV KPUBUIY OATOBOPHOT JINIIA.

[Topey ommTrx ocHoBa, JP CIM-B (uran 23 craB 3) npexsuba u mo-
ceOHe OMMacHOCTH, Kao pasjore 3a ocnobobame on ogroBopHocTn. Pagm ce
O TUIVYHMM C/Ty4ajeBUMa, Y MOIey pobe MM IpeBO3HNKA, KOjU y HpakK-
cn uvemhe foBofie Mo HacTaHKa mTeTe. [TocebHe OmacHOCTM ce OfHOCE Ha:
1) mpeBO3 y OTBOpPEHMM KONMMMa, 2) MaKoBamwe pobe, 3) yToBap ORXHOCHO
ucroBap pobe Off cTpaHe IOLIM/bAOL[A WIN IIPUMAOLA, 4) M3BECHA CBOjCTBA
pobe, 5) HemcrpaBHO, HETAYHO W/IM HENOTIIYHO HasHadewe M 6poj Koma-
Za, 6) IpeBO3 XMBUX XXUBOTUIbA U 7) npahenn mpeBos.

Y HoBum JP/CIM-B usBpuieHo je npenmsupame HeKMUX HOCeOHMX (IIpn-
BIJIETOBAHNX) OCHOBA 3a ocnobaharbe off OATOBOPHOCTH, HAPOUMUTO IIPEBO3a
y OTBOPEHMM KOJIMIMA, Kafia ce pajyl O YTOBapy Off CTpaHe IOLIN/bAOLiad WIN
JICTOBApY Off CTPaHe IPUMaoLa.

Moxe ce pehn pga JP CIM-B n 3akoH o yroBopuma o mpeBo3y y xe-
JIe3HNYKOM caobpahajy mpommcyjy upaeHTHYHe moceOHe pasjore, Kao Ha-
pounTe omacHOCTH 3a ocimobabame of onrmaopl-xocm.21 MebyTtum, cym-

BUAY 0COGEHOCTH CITydaja, Hije MOrao Aa u36erHe HUTH [a OTKIOHN IMXOBE MOCTIENN-
re. C gpyre cTpaHe Kafia je y IUTamby OATOBOPHOCT 300T HENIpUAIpXKaBamba peia BOXIbe
U3 YiaHa 32 cTaB 2 Tauka a) IIpeBo3HUK ce ocnobal)a oroBOpHOCTH aKo je OTKasuBambe,
Kallllbetbe VTN M3TyO/beHa Besa IOCIeNyIia OKOTTHOCTY Koje Cy BaH 0OaBjbara MpeBo3a
Koje TIPeBO3HNUK, YIIPKOC YIOXKEHNM HaIlopuMa 360T II0CeOHVX OKOTTHOCTH CTy4aja, Hutje
MOTao fa 1U36eTHe U 4Mje MOCTIefulle Hifje MOrao Aa CIpedn.

20 JP/CIM, un. 23 Ta4. 3 a) u 6).
21  JP/CIM-B, un. 23. tau. 3; 3YIDK, . 70.
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TUHCKA pa3jMKa HUje TOMMKO Y BPCTHU pasjora Koju Cy mpeaBubeHm kao
OCHOB 32 ocno6oheme 0l OATOBOPHOCTH, KOJIMKO y TEPeTY JOKa3MBamba TUX
pasrora.*?

YKO/IMKO ce OCBpPHEMO IIOje[MHAaYHO Ha TpM OIINTa pasjora 3a
ocnobahame on opropoprocty u3 wiana 23 cras 2 JP CIM-B, 3a cBe Tpu
BpCTe TPAHCIOPTHHUX IITETa, MOXKEMO KOHCTATOBATH Jia je pelaTUBHO TeXaK
TepeT MOKa3MBama 3a JKeIe3HMYKOr IpeBo3HMKa. Hanme, npeBo3sHuK Mopa,
HajIpe Ja JOKaXke IOCTOjarbe jeHOT Of TPU Pasjiora, a 3aTUM U y3pOYHY
Be3y u3Mely Tor pasnora 1 KOHKpeTHO HacTase HITeTe.

C ppyre cTpaHe, KOfi HOCEOHMX OIMACHOCTY >KETIe3HNYKN IPEBO3HUK
MMa OJIaKIIAaH TepeT [OKasyuBama. 10 3HAuM Ja >KEIe3HNIKU IPeBO3HUK
Tpeba caMO fa JOKaXe fla je IITeTa MOIJIA Ja HACTaHe U3 jefHe Off Hapo-
YUTUX ONACHOCTY (HIIp. IIPEBO3 Y OTBOPEHMM KOJIMMa, HeylaKOBaHa VN
HEJIOBO/BHO ITaKOBaHa po6a,”” NpeBO3 XKMBMX >KMBOTUIbA M CJ.) Ia Jia ce
IPETHOCTaBM Ja je IITeTa 3aicTa 300T Tora HacTa/la, a y3pO4Hy Besy Tpeba
caMo Jia yI4MHM BepoBaTHUM. HapaBHO KOPUCHUK IIpeBO3a MOXe Ja JOKaxe
Ja je ITeTa eBeHTYya/HO HacTajla M3 HEKOT JpyTor pasnora. Jlakie, Kof 1o-
ce6HUX OmacHOCTM MpuxBaheH je ONIAKITAH TepeT loKasuBama. >t

Ha ocHoBy oBor mpukasa rmoceOHMX pasjora 3a ocnobobeme on ofi-
TOBOPHOCT) ¥ TepeTa JOKa3MBarba, MOXKe Ce 3aK/by4UTH Ja je 00jeKTMBHa
O[ITOBOPHOCT >KE/Me3HMYKOT IIPEBO3HMKAa MHOTO 671aXka Off OfFOBOPHOCTM
IIPeBO3HMKA KOjJ OJITOBapajy Ha OCHOBY KPUBMIIE, »jep je MHOTO JIaKIIIe Y4u-
HITH BepOBaTHMM Kay3ajHy Be3y usMmehy mrrera u ogpehenor gorahaja nero
JIOKa3aTH CBOjy HEKPUBIGY VI HEKPUBHY CBUJUX byan ">

C npyre cTpaHe, Kajia ce pajy 0 OCeOHNM OCHOBMMA 3a ocroboheme
Of OITOBOPHOCTI, ITOCTAaB/ba Ce IMUTabe OIPABIAHOCTY HBIXOBOT OCTOjamba.
OmnpaBaHOCT BIUXOBOT ITOCTOjalba Ce CAaCTOj| Y TOMe IITO IPELU3HO Habpa-

22 3. Apcuh, [I. Dypbes, Hose iiojase y caobpahajrom tipasy, Hosu Cap, 1989, ctp. 50.

23 IlpeBosmial, ce He MO)XXe OCIOOOIMTY OfFOBOPHOCTM 3a IITETY y caobOpahajy, 6e3
0031pa ITO IPWINKOM IIPUMOIIpefiaje Y ONNCY CTama pobe HeroB paJHUK HasHaUyje
JIollle TTaKOBae Kao y3pOK IITeTe, aKO y TOBApDHOM JIMCTY HeMa IIPUMeJOM Ha HauMH
IIaKOBamwa, a poba je mmpeysera y opurmHamHoM ¢abpuukoM makoBamy (Omryka
BpxosHor cyna Ipue Tope, Ix. 364-91 ox 8.10.1991. ropuse).

24 HauwMe, aKo ce kao moBehaHM pUSKK Y XelIe3HUYKOM IPeBO3y IOfpasyMeBa OHaj PU3UK
KOjI Ce He MOXKe CMAaTpaTy yoOudajeHnM, OHJIa Ce IIOCTaB/ba MIUTabe KO CHOCH OBaj pH-
suk. C jemHe cTpaHe, HUje IIpaBeFHO Aa OATOBOPHOCT Gyfe Ha CTpaHM KOPUCHMKA IIpe-
BO33, A/l je, C ApyTe CTpaHe, MOTPEOHO OMAKIIATH MOJI0XKAj >KENe3HIMYKOT IPEBO3HNKA.
Ionoxaj mpeBO3HMKA MOXKe Ce ONaKIIATV Ha JBa HadMHA: M3MEHOM OCHOBA OATOBOP-
HOCTU U3 00jeKTUBHE Yy Cy0jeKTMBHY OJTOBOPHOCT (Ha OCHOBY IIPETIIOCTaB/beHEe WJIN
JoKa3aHe KpYMBUIIE), WIIM IIaK OCTajyhu Ha 006jeKTMBHOj OATOBOPHOCTY O/AKIIATY TepeT
mokasyBama. OBaj APYIM HauyH, 06jeKTHBHA OATOBOPHOCT XKe/Ie3HMYKOT IIPEBO3HNKA Y3
O7IaKILIaH TepeT JoKasyBama IMpyuxBaheH je Ko MOCeOHMX OIaCHOCTIL.

25 O ooMme Bupiety Buille Kofi: b. Jakama, Has. geno, cTp. 387.
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jame IoceOHMX OMaCHOCTH Kao pasjiora 3a ocoboheme cMamyje cBa Moryha
CIIOpHA TIMTama y HOITefy yTBphuBama pasnora 300T KOjUX >Ke/e3HMIIA
MOXe Jia ce OC/Io00MY Off OTOBOPHOCTHM, Kao M fla Habpajare TUIMYHUX
omacHocTi obaBesyje MMaolia paBa Jia Ipefy3Me ofroBapajyhe mepe mpe-
JIOCTPOXKHOCTH, KaKo 61 136erao mreTy Kojy 61 Mopao cam ja cHocu. JIpyro
je, IaK IMUTame II0CTOojalka CBUX IOCEOHNX OCHOBa 3a ocnoboheme off oaro-
BOPHOCTH.

6) Oipanuuerve 0gio8OpHOCTU Y Tipe603y pobe
1) OrpaHnyere OATOBOPHOCTY 3a IrybuTak u omreheme pobe

Kap je ped o ogroBopHocTy, Tpeba ictahm 1a je MpaKTMYHO HajBaXKHIje
IMTabe 3a KEMe3HNYKOT IIPEBO3HNKA KOjU je OATOBOPAH 3a LITeTy Ha pobu,
VIV KOjU je 300r IpeKopadema poKa MCIOPYKe IPOY3POKOBAO IIPUMAOLY
Oynyhy wmrery, muTame BUCKHe HOBYaHe HakHaje. OBJe Tpeba uMaTn y BUAY
ia je 3a pas3nuKy off rpahaHckor mpaBa, Y TPaHCIIOPTHOM IIPaBy HaKHaja
IITeTe CMambeHa y IoIIeAy o0MMa U BUCHHe HaKHaje. Y TOM CMUCITY, MOXe
ce pehu, pBO, fla KeNE3HMYKM MPEBOSHUK OTOBapa y Hauemy>® camo 3a
cTBapHy wmrery (damnum emergens), a He u 3a Oygyhy mrery koja 360r
rybutka wm omrehema pobe HacTaHe Ha APYrMM fOOpMMa WIM MMOBMHU
KopucHUKa mpeBo3a (lucrum cessans).

Y nornemy BpcTe IITeTa M IbMXOBE HaKHafle Bake OIILITAa IIpaBU-
nma caobpahajuor mpasa. Hapoknabyjy ce mitere Ha pobu mop kojom ce
nonpasymeBajy omrehere, Mamak,?’ ry6UTaK Kao i mTeTe 360T 3aKalllibemba.
3a BUCUHY HaKHaJe ITeTe, KAo IIPaBIJIO je YCBOjeH CUCTeM OTPaHMYEHe, Off-
HOCHO JIMIMUTHPaHe OfITOBOPHOCTH ITPEBO3MOIIA, @ KA0 0OpavyHCKa jeAMHNIIA
je mpepBubeHO CreryjamHO MpaBO Bydema Koje mpuMmemnyje Mebhynaponuu
MOHeTapHM (HOHJ,.

JP CIM-B nosopoM muTama OrpaHudera M3HOCA OATOBOPHOCTU 32
mreTy, yrBphyje y wiany 30, ga IpeBO3SHUK OfroBapa 3a IOTIYHU VN Jie-
JMMWYHM TyOUTaK CTBapy O M3HOCA 10 17 obpauyHCKux jemuunia (moce6-
HUX TIpaBa BydYema) 110 Kuiorpamy OpyTo mace Koja HemocTaje. Ilpu Tome
ce BpegHOCT Aomahe BamyTe mpkaBe unaHMie MehyHapomHOr MOHeTapHOT

26 Kaxemo y Hadueny, jep IuTeTa 300r 3aKalllibelba IO CBOjOj IIPUPOAM jecTe M3MAKIIA
pobur, 1j. 6ynyha mrera. Y sehunu crydajesa y nmpaxcn ce, mehyTum, pagu o HakHagu
mrere 360r ry6uTka wm omreherma cTBapy, a ofIuTeTa 300r 3aKalllibemba 0CTaje jefHa
IIPAaKTUYHO pETKa, ajny TEOPETCKU Ba’KHA MOFthOCT.

27  JKemesHuma Koja je mpeysena CTBapy Ha IIpeBO3 OfITOBapa 3a M3BpIIEHe IIPeBo3a I 3a
ryOuTaK fena MouMbKe IIpefiaTe Ha IpeBo3 (Mamak) I1a 1 y CIydajy Kafia je IpOITyCTOM
KeJTIe3HUIIe M30CTAI0 Meperbe pobe y BpeMeHY HeHOT IIpey3iMarba y YIYTHOj CTaHUIN
(ITpecyna BpxosHor cyna Cp6uje, ITpes. 330-01 ox 14.11.2001. roguse).
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doHza, y crenmjaTHOM IIpaBy Bydema, M3padyHaBa IpeMa IHOCTYIKY 3a
onpehuBame BpemHOCTH Koju IpuMemyje MebhyHnapomuyu MoHeTapHM GOHL
y CBOM IIOC/IOBalby M TpaHCaKlMjaMa, JOK ce BpefHOCT Aomahe BamyTe
Ip>kaBe HewraHuie MehyHapogHor MoHeTapHOT OH/IA Y CIIEIVjaTHOM TIpa-
By Byuera M3payyHaBa Ha HA4YMH KOju yTBPAM Ta ApxkaBa. Mebyrtum, Ham
3YIIX orpannyema OfrOBOPHOCTH padyHa y HAIIVIOHATHO]j BaayTH.

Jla 6m ce uM3padyHa/o OrpaHMYere HaKHaje IITeTe IOTpebHO je,
HajIIpe, OPEANUTY BPeJHOCT pobe Koja je narydena mwm omrehena. [Ipema
yiaany 30 cras 1 JP/CIM-B, HakHaja mTeTe y C1y4ajy ryoutka pobe ogpebhyje
ce mpema 0ep3aHCKOM KypcCy, a y HEJOCTAaTKy TOT Kypca IO TPXKUIIHO]
BpeJHOCTY. AKO Ce He MOXXe OfpeNUTH HaKHajia IITeTe IpeMa HaBefleHUM
HA4MHMMA,y3UMa ce yoOudajeHa BpeTHOCT pobe McTe BpCTe M KBAaIMTeTa Ha
TaH M Y MeCTY H€HOT Ipeys3yMama Ha ImpeBo3. OcuM oBe HaKHafle LITETe,
JKeJIe3SHMYKM NPeBO3HUK je JyXKaH Jla BpaTu IIPeBO3HMHY, LIApMHCKe U JpyTe
maxo6uHe Koju cy mwiaheHn y Besu ¢ mpeBo3oM uaryb/eHe pobe.

Ipyro, BucMHa cTBapHe IITeTe je orpaHmyeHa oppepmdama 3YIDK
n COTIF-a, koje cy KOreHTHe NpUpOAe, M 4uja IpMMeHa ce VICK/bydyje
CaMoO y C/Iy4ajy IpOy3pOKOBaiba LIT€Te HAMEPOM MM KPajHOM HEHNaKIhOM
XKeJIe3HNYKOT IIPeBO3HMKA, KaJja OH IyOM IpaBO Ha OTpaHMYEHe OfrOBOP-
HOCTI. 0 4eMy he KacHUje OuTH peun.

2) OrpaHuderme OATOBOPHOCTY 32 3aKaIlbeme

Kao mTo je Beh ncTakHyTO, y TPaHCHIOPTHE LITETE KOJ IIpeBo3a pobe,
ocuM rybutka u oumrehema pobe, ciafa u 3akammeme. Haknazge mrere 360r
3aKallllberba, Kao creryuduyaH oO6MMK IpaBa Ha HAaKHAJY, IIOCTOjU M aKO
IITeTa Ha CaMoj poOM pajy 4ujer IpeBo3a je 3aK/by4eH yrOBOP O IPEBO3Y
HUje HacTasa.

Pusux of oproBopHOCTM 3a OBy IUTETY, Koja he 360r mpekopaderma
pOKa MCIOpyKe HAacTaTy Ha OCTaj0j MMOBMHM oluTeheHOr, 3a IpeBo3HMKa
je orpomaH 360r BpO orpaHuYeHe MOIyhHOCTHM HeroBOI yTHIjaja Ha pas-
HOBPCHE Y3pOKe 3aKalllibemba, I1a je PasyM/bMBO Jla Y TOM CIy4ajy IPOINICH
npensubajy gpyradnje padyHame OrpaHIYeha OATOBOPHOCTH KOje je 3a Iera
3HATHO NTOBOJbHIjE, A MI3HOCK OTPaHNYeha MHOTO HIDKIL.

C 0631poM Ha IPUPOJY OBe IITeTe, OTpaHNYehe OfrTOBOpHOCTY Hehe
3aBUCUTH OJf BPEJHOCTY IIpeBo>KeHe pobe, Beh ox nmpeBosHmHe. MoryhHoct
HakHafle 3a ryburak wim omreheme pobe kao HokasaHe IOCTIeANIe MPEKO-
padema poka ucnopyke npema yaany 33 JP/CIM-B orpanndena je mo n3Hoca
4eTBOPOCTPYKe IPeBO3HNIHE, IIPY YeMy Ce OBa HaKHaJa He MO)Ke KOMIIeH-
3oBaty ca oHOM mpexsubenom y wrany 30 JP/CIM-B 3a mormyHu ryburak
pobe.
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U Ha Kpajy, 3a HaJJOKHay IITeTe y CIy4ajy HaBohemwa BpefHOCTU pobe
npejiaTe Ha IPEBO3 YBOAM C€ HOBO pelllerbe y YIaHy 34, mpeMa Koje je JeK/a-
pUCcaHu M3HOC 3aMeHa 3a Hajsehu musHoC.

3) IToce6HM cry4ajeBy OrpaHnNYeHa

Kaza je peu o orpanHudermy OArOBOPHOCTH >KETE3HNYKOT HPEBO3HM-
Ka y mpeBo3y pobe, Tpeba mmary y BUAY IIOCTOjarbe MOCEOHNUX CIydajeBa
OrpaHnyerna.

Y mehyHapogHOM >Kelle3HMYKOM NPEBO3Y MOCTOjI U3Y3€THO U HEKO-
JIMKO CTTy4ajeBa KO KOjUX Ce OfCTyIIa Off HaBeIeHUX OIIITYX IPAHNUIIA Of[TO-
BOPHOCTY >Ke/Ie3HIIIE.

IIpBO ofcTyHamke Of ONMIITYX I'PAaHNIA OATOBOPHOCT >KeJIe3HUIIe O1II0
je orpaHMYerbe OfIITETE Y CIy4ajy MpeBo3a MOJ| CHIDKEHUM Tapudama, caMo
Ha ocHOBY paHmje Bakeher wiana 45 CIM-a. Payiu ce o ciy4ajy Kaja >kenes-
HIIIA BO3M jeTUHIU]e, I1a je OIpaBIaHO A jOj Ce JOIYCTH CHIDKEHbe COIICTBE-
He ofiroBopHocTU. Hamme, ako >KelesHMIa CIIENVjaTHUM WM U3y3€THUM
tapudama ogobpy 1mocebHe ycmoBe IpeBO3a KOjy IPENCTaB/bajy CHIDKEbe
IpeBO3HMHE Y OJHOCY Ha OIIITe Tapude, OHa MOXKe OTPAHMYNTHU OfIITETY Y
CITy4ajy IpeKopauera poKa MCIIOPYyKe, YKOJIMKO je TO OTpaHNYebe Ha3HAYeHO
y Tapudu. AKo ce TV oce6HM YCTIOBM IIPeBO3a IPMMEIbYjy caMoO Ha jefHOM
ey MPEeBO3HOT IIyTa, OBO OTPaHMYEbe C€ MOXKe NPUMEHMUTU CaMoO aKO je
OCHOBa 3a OfLITETY HacTajla Ha TOM JelIy IpeBo3HOr IyTa. OBO CHIDKeme
MO>Ke MO>Ke OMTV CPa3MEpPHO CHIDKEHbY IIPEBO3HUHE.

Ha kpajy Tpeba HaBecTn, ja mpeBo3HuK Moxke u usBan JP CIM-B pa
IPOLIVPYU CBOjy OATOBOPHOCT ¥ CBOje o6aBe3e (wraH 5). OBa ofpenba ce,
Ipe CBera, KOPUCTU Y CIy4ajy Kaja ce y HOrOBOpMMa O KBAJIUTETy IIPeBO3a
yrosapajy moce6He onpepioe 3a OATOBOPHOCT.

IIpyru cnyd4aj ofcTymama npeycrabba 06e3bebheme ypenHor nsmabama
npema unany 35 JP/CIM-B. Haume, Ha 0cHOBY M3jaBe IoLIM/baolja KOjOM OH
3axTeBa Off >KeJle3HuIle Aa rnoseha rpaHmiie cBoje OATOBOPHOCTH /IO M3HOCA
HaBeJleHOI' Y TOBApHOM JIMCTY, JKeJIe3HNIa 3ay3BpaT MMa IIpaBo jja noseha
IPEBO3HIHY.

Kopn o6e36ebema ypegHor nsgaBama, yKelesHNI[a OATOBapa 3a CBaKy

[JOKa3aHy IITETY OO BIUCVHE HAa3HAY€HOT I/I?)HOC&.28

4) I'ybutak nmpaBa Ha OrpaHNYeHe OATOBOPHOCTH

Kapma ce pagn o ry6uTky mpaBa Ha OrpaHndere OfTOBOPHOCTH, IIpe-
ma JP/CIM-B, Tpeba ykasaru, Hajupe, ga ce pagu o cinegehum crydajeBuma

28 Buperu Bume xon: b. Jakamra, Komiiapaitiuenu fipuxas 0giosopHociliu fpeso3uoua 3a
iipesos pobe y tiojegrunum ipanama caobpahaja, beorpan, 1978.
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OfiIITeTE, M TO: 300r TyOMTKA MMM HempaBuIHe yHOTpebe mcrpaBa (4IaH
15 tauka 3), 3a MOC/eRMIle HeU3BpIIEHha VM HETAaUHOT M3BpLIEHa 3axTe-
Ba y cy4ajy rybutka pobe (uwraH 19 tad. 6 u 7), 36or rybutka pobe (wiaH
30), 36or omrehema pobe (wian 32), mpekopauema poKa MCIOpPyKe (WiIaH
33), y cny4ajy mexnmapauuje o BpenHocTi (wiaH 34) n o6e3bebema ypenHor
usgaBama (wiaH 35).

Jlo rybuxa mpaBa Ha OrpaHN4YeHe OATOBOPHOCTY Y HaBeJeHUM
CTy4ajeBMMa JI0Ia3M aKo ce JIOKaXke Jia je IITeTa HacTala 300T pajmy, OfHO-
CHO IIPOITyCTa YXEIe3HNYKOT NIPEBO3HMKA, YUMIbEHNX OMI0O ca HaMepoM Ja
IPOY3pOKYyje TakBy LITeTy, 610 HempoMmMuuubeHO 1 3Hajyhm ma he Taksa
HITeTa BEpOBaTHO HacTaTu (WiaH 36).

Jlaxse, aKo >Kele3HMYKM IIPEBO3HMK IIPOY3pOKyje LITETy Hamep-
HO (dolus) vnu xpajuom HemaxwoM (culpa lata) He MoXxe ce TO3MBaTH Ha
IpaBO Ha OTpaHNYebe OATOBOPHOCTY M IIPOIVICaHe BUCKHe ofiluTeTe, Beh he
Fer0Ba OfTOBOPHOCT OMTH [0 IMYyHOT M3HOCA HACTaJIe IITEeTe, LITO je Y CKIa-
my ca rpabaHckonpaBHUM HadenioM dolus omnia corrumpit.

Y TOM cMUCTTy TTOCTaB/ba Ce INUTambe Kaja je ofpeheHo moHamame Ha-
MepHO, a Kajla OHO IIpe/asy y Kpajiby HelaXmy. Ynpaso 36or Tora je JP/
CIM-B mpepBubeHo ma ce rybmrak mpaBa Ha OTpaHMYEHE OJTOBOPHO-
CTM HpOTeXe U Ha T3B. dolus eventualis, cmy4aj Kaga je MITETHUK CBECTaH
MoryhHoOCTI HacTymama LITeTHe MOC/IeNNIie C YMjUM HACTyNambeM Ce IOMU-
p1o, aIM ra He Xenmu. Y TOMe je pas/iuka rnpema ocranum obmunma dolus-a
I/ie IITeTHNK Ha4YeTHO >KeIM HaCTyIalbe IITeTHe ITOCIenLe.

OBakBMM TyMauewmeM jeflaH C/Iy4aj Koju je mocap Hajdernhe TymadeH
Kao Kpajiba HEeMaXXiha, Cajia je M3PUINTO YK/byUeH Y CTPOTH PeXUM Hamepe,
ca IOCTIeAUIIOM TYOUTKA [IpaBa Ha OrpaHIYehe OfTOBOPHOCTI.

MebyTnm, Kafja IpeBO3HUK JieNyje Y YBepewy [a IMOCTyNa UCIIPABHO
ca pobowm, anu 1o mrete fobe jep He ynaxke Ly>KHY MaXKIbY Koja ce Off mera y
npeBo3y 3axTeBa, JP/CIM-B upse y kopuct npeBo3Huka u He npepsuba ryom-
TaK IpaBa Ha OorpaHuderbe, Beh IMpomnucyje BUCKHE OALITETA Y C/TY4ajy TYOUT-
Ka pobe, omrehema pobe, mpekopaderma poKa UCIIOPYKe, YPEFHOT 13aBarba
U JeKnapanyje 0 BpeIHOCTH.

5) OcTBapuBame npasa

Y octBapuBamy npasa (Jeo IV JP/CIM-B) onpebhenn cy npesosuunn
IPOTMB KOjUX Ce CY[CKMM IyTeM MOTY OCTBapuTy npasa. [IpaBa us yroso-
pa 0 IpeBO3y MOTY Ce OCTBAPUTY CaMO IPOTUB IIPBOT, MOC/IEAET VI OHOT
IPeBO3HIKA, KOj! je M3BIINO fleO IIPeBO3a, y TOKY KOra je HacTaja IITeTa
(wraH 45 Tayka 1).

YKONMKO je y OKBMpPY MOfeNa O 3ajef[HIYKOM IpeBo3y, obaBe3yjyhn
(OmroBOPHM) IPEBO3HMK, Y3 [laBakbe CBOje CaIJIACHOCTH, YIIMCAaH Y TOBApHU

96



1-3/2010. Bpatucnas Crankosuh (ctp. 84-110)

JIACT, OHJJa TIPOTUB Ibera MOXKe CY[CKMM IyTeM Jja Ce TPaX! OCTBApMBaibe
IpaBa, YakK 1 y CIy4ajy /ja OH HMje IPUMUO HI TOBAPHM JIUCT HU poOy (WIaH
45 Tauka 2).

2. OAroBOPHOCT >KeIe3HNYKOT IIPEeBO3HIKA 32 MTeTy y oMaheM n
MehyHapogHOM nmpeBo3y myTHUKa

a) Cnuunocitiu y peiynucary usmely 0gio80pHOCTIU Hene3HUUKOT
ipesosruka y gomahem u mehyHapogHom iipeso3y uyimiHuKa

JKenesnmuku npeBosHuK y pomaheMm mpeBosy ImyTHUKa OAroBapa 3a
IBe BPCTe IITETa, M TO: 32 LITETY HACTaAy 300T CMPTH, Te/leCHe IOBpefie U
omrehemwe 3apaB/ba IMyTHUKA, ¥ 3a LITETY HACTAIy 300r 3aKallllbera WIN
npeknza nyrosama (wiaH 16 cras 1 3YIDK).

OnroBOpHOCT 3a LITETY y CIy4ajy CMPTH, TeJleCHe oBpefie u omreherma
3paB/ba ITyTHUKA YC/IOB/bEHA je IOCTOjarbeM y/leca M/ He3rofie Y TOKY Ipe-
B03a, OJJHOCHO JIOK Cé IYTHNUK HaJ/Ia3no y BO3Y MM JIOK je Y/Iasuo Y BO3 WU
U371a31o U3 BO3a.

CryHo Kao 1 'y obnmactu mpesosa pobe, 3YIDK npommcyje Tpu (om-
mTa, 6e3 moce6HMX) pasjiora ycjuen Kojux ce elesHU4YKM IPeBO3HMK (TI0T-
IYHO WIM JeNMMUYHO) ocnobabha oaroBopHOCTH 360T CMpTH, TelleCHe IO-
Bpezie u omrehema 3npasba nmyTHMKa (wiaH 17). [IpeBosHuk ce ocnobaba
OZICOBOPHOCTH aKO je yec UM He3rofa:

1) mpoy3spokoBaHa OKOMTHOCTMMA M3BaH IIPeBO3a KOje OH, ¥ IIOpes
HacTojama, MMajyhn y BUAY 0cob6eHOCTM CIydaja, Huje MOrao fia
n30erHe HUTY Jla OTKJIOHU IJXOBe TIOCTIeNIIe,

2) Hacraja KpMBMIIOM ITyTHVKA JIM NIOHAIIIAlbeM Koje Huje y CKIafy
ca yoOu4ajeHVM IOHAIIambeM ITyTHUKA, U

3) Hacrama KpuBuLoM Tpeher nuiia, a >KeJIe3HNIKY IIPEBO3HMUK, U T10-
pen HacTojama, MMajyhm y Bumy ocobeHOCTM crydaja, HUje MOTao
M2 u36erHe HUTU Jla OTK/IOHY HeroBe moCeuite. >

Jpyra BpcTa mTeTe y IpeBO3y IYTHNUKA jecTe IITeTa HacTaaa 360r
3aKallllbeha WM IpeKnia IMyToBama. sKelesHNYKM INPEeBO3HUK OfroBa-
pa 3a OBy LITETY, ,OCUM aKO HOKaKe fIa O 3aKalllberba, OFHOCHO MpeKu/a
IIyTOBama Huje NOLUIO BeroBOM KpuBMULIOM  (WwiaH 18).

29 Ilpema wrany 17 tauka 3 3aKoHa O YTOBOPYMMA O IIPEBO3Y Y XKeTe3HUUKOM caobpahajy
IIpeBO3MIal] ce MOTIYHO WIM AeTVMMUYHO ocmobaba OAroBOpHOCTHM 3a LITETy aKo je
yHec MM He3rofia HacTaja KpuBMUIOM Tpeher /uila, a MpeBO3MIaL] U HOpef HaCTOjamba,
umajyhu y Busy 0ocob6eHoCTI Cny4aja, Huje Morao fia n3ber{e HUTH a OTKJIOHM HheroBe
nocnepute (Bpxosunm cyn Cp6uje, Pes. 6497-98 o 3.11.1999. ropute).
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V1 oBOf{OM OArOBOPHOCTY 360T 3aKallliberba MU IPeKy/a Iy TOBaba
Ce TOCTaB/ba MUTalbe OTPAHNYEIbd OATOBOPHOCTY YKETE3HNYKOT IIPEBO3HM-
Ka. Y OBOM C/y4ajy NPEeBO3HMUK ,OATOBapa [0 M3HOCA ABOCTPYKe IPEeBO3-
HuHe“ (wian 20 ctas 3).

CrmyHa pelierba 0 OCHOBY OAATOBOPHOCTH 1 pasnosyuMa 3a ocimobobeme
cagp)xaHa cy y ogpen6ama wi. 26-31 (OgroBopHOCT 3a CMPT 1 IOBpefie My T-
HYKa) 1 WI. 32 (OBroBOPHOCT y CITy4ajy HEIpUAP)KaBamba pefia BOXKIbE).

6) IlocebHo 0 0gioBOpPHOCTIU Hene3HUUKOT Pe6O3HUKA
mehyHapogHom peso3y UyiHUKA

ITpn xonauHoM ynopehusamwy nocrojehux pesynrara y yuuduxauyjn
IpaBy/Ia O OfTOBOPHOCTY JKEJIe3HMIIe 3a IITeTe Ha poOu U Iy THUIVIMA, OIl-
IITa je KOHCTAaTallMja /I je jeTHO0OpasHo perynmcame IOTIyHNUje OCTBAPEHO
y obmactu mpesosa pobe. Vimajyhu y Bumy BpeHOCT Jby/ICKUX XXMBOTA U3-
rIefia ja ce Meby yropopHuIama jakie OCTUIIA CaIIACHOCT O MOTpebu fa
ce pyxu Beha rapanuuja myTHuImMa. >

ITpema JP CIV-A jxenesHMYKM NPEBO3HUK y MehyHapopmHOM ernes-
HIYKOM IIpeBO3Yy IyTHMKA OfirOBapa y TP C/ydaja, M TO 3a: CMPT U IOBpe-
Ie IyTHMKA, HEIIpUJp)KaBama pefla BOXIbe M PYYHM INPT/bal, KUBOTUIbE,
IpT/bar ¥ BO3WJIA.

1) O#roBOPHOCT >Ke/Ie3HNYKOT IIPEBO3HUKA 32 CMPT M TETECHO
omreheme MyTHNKA

Kao ocHOB ofroBopHocTH, y MehyHapogHOM Ke/e3HMYKOM IpeBO3y
IYTHMKA, Kao U y IpeBo3y pobe, npensubena je 06jeKTMBHA OATOBOPHOCT
KeTIe3HMYKOT MTPeBO3HNUKA.

Cnm4HO Kao 1 y 06macTy mpeBosa pobe, TaKo 1 Y CIy4ajy OATOBOPHO-
CTH 3a cMpT U noBpefe nyTHuKa JP CIV-A mpomnucaHa cy Tpu OImITa OCHOBA
3a ocmoboheme o OArOBOPHOCTIL.

IIpBu ocHOB, BuUIlIa CUTIA, je Y CKIaAy ca TeHAeHIMjaMa U3PaKeHUM
y mpyruM cao6pahajHuM rpaHama, jacHO GOpMyINCaH I0jaM, KOjU CafgpKu
e/IeMEeHT CIO/bAIIHOCTY forabaja.

Jpyru omuTy OCHOB je KpMBMIA MyTHMKA. Hanme, XKenesHNIKN TIpe-
BO3HMK ce oc/io6abha oroBOpHOCTY 3a CMPT U IOBpefie Iy THUKA aKO je yAec
HaCTyNMO KpUBUIIOM ITyTHUKA. OBJie ce pafy O TAKBOM IIOHAIIamy Iy THUKA
KOje He OfIr0Bapa HOPMaTHOM.

ITosuBameM Ha KpMBMIY INyTHUKA IIPEBOSHUK j€ y IOBO/bHMjEM
TI0/I0Kajy HETO y CITy4ajy Buiue cuie. Kop Buiie cuse, Kao C10)KEHOM IIPaBHO-

30 . Bypbes, Xapmonusayuja sxenesnuuxoi tipasa, beorpag, 2005, ctp. 296.
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TEXHIYKOM II0jMY, TOTPEOHO je BUIlle KyMY/IaTUBHMX elleMeHaTa, I0K ce KOJi
KpUBMIe ITyTHUKA HE TPAXXM HEM30EKHOCT M HEOTK/IOHMBOCT MOCIENVLIA,
I1a je TePET JOKasuBarba KOJl BUIIE CUJIE TEXU 3a IIPEBO3HIKA.

Kao tpehn ocuos 3a ocno6obemwe y JP CIV-A npensubena je papgma
tpeher ymuua. Y nuramy je TakBO IOHAaIlame ITyTHUKA, KOje MPEBO3HUK, 1
Hopef Ipefy3yiMama IOTPeOHNX Mepa y IOCeOHNM OKOTHOCTUMA HUje MO-
rao jja u3berHe u uyje MOC/IeANIIe HIIje MOTao fia CIIPeyl.

Jaxre, mpegBubeny ¢y UCTM yCIOBU M KOJ| BUIIE CUJI€ U KO pajiby
tpehux mmua. VI3 Tora mpousnasu ma cy pagme Tpehux nmma camo jeman
nojaBHu obmuk Buuie cuae. OBO m3Bajare pajgmy Tpehux amia y moce-
6aH OCHOB 3a ocnobobherme je yunmeHo 360r Tora IITO Yy HEKMM IPaBHUM
CUCTeMMMa BMINA CHIa He 00yXBaTa U Jby[iCKe pajjibe Hero caMo IpUpOLHe
norabaje (Act of God).>!

3a pasnMKy Of OATOBOPHOCTY JKe/le3HULe y CIydajy IITeTe Ha pobu
r7ie je mpenBubeH MHCTUTYT MOCEOHMUX OMACHOCTHU, KO OATOBOPHOCTU JKe-
Jle3HMIIe 3a CMPT M NOBpefie MyTHMKA HeMa TaKBMX OJIaKiiaBajyhux ocHoBa
3a ocnoboheme.

360r Tora IITO Ce HAI[OHA/THM ITpomycy Mel)ycoOHO 3HaTHO pasinKyjy
HIje OCTBApPEHO jefHOOOpAasHO perylmmcame CBUX BpCTa HAaKHajla IITeTe.
Y JP CIV-A perynucaHa cy npaBa Ha HaKHajly IUTeTe y CAY4ajy CMPTU U
HoBpefie MyTHMKA, JOK Ce€ JIpyre INTeTe KaKO HeMaTepujajaHe INTETE, TaKO
U MaTepujajHe LITeTe Koje HUCY mnpensubene KonBenumjoMm, HajokHabyjy
10 ImpaBWIMMa HalyoHanHor mpasa. ¥ JP CIV-A mpepgsubena cy npasuia
O OTpaHNYelY HaKHaJe LITeTe, caMo 3a ofipeheHe mrere. Bucune HakHazme
OBUX IITeTa ce ofpehyje mpeMa Hal[MOHATHOM IIPaBy y3 yCIOB a HE CMejy
6uty HKe off mponucanux y JP CIV-A.

IITo ce MarepujamHe cafip>kKiHe IIPaBIJIa O OATOBOPHOCTY TUYE U aKO
je M Kop mpeBo3a IyTHMKA U pobe mpeBubheH MCTH NPMHIUII 00jeKTUBHE
OZICOBOPHOCTM TIPEBO3HIKA, aHa/IN3a MOjeANHIX OCHOBA 3a 0coboheme of
OZICOBOPHOCTH IIOKa3yje Aa je y 00/1acTV OATOBOPHOCTY >KeIe3HUIIE 33 CMPT
VIV TIOBpeJie Ty THUKA IpefBul)eHO M3BeCHO IOOIITPaBamhe OATOBOPHOCTI.
OBa TBpAma ce 3acHMBA Ha crlefgehuM YMmeHMIIaMa, M TO, HAjIpe, jacHa U
uspnunta popmynanaja gorabaja koju ce KkBanudukyje kao BUIIA CUIA KOja
He/IBOCMMCIIEHO yKa3yje Jia >KeJIe3HNIIa OfroBapa 110 IPUHIUITY 00jeKTUBHe
OZITOBOPHOCTH. 3aTVM, HEIIOCTOjakbe MHCTUTYTA IOCeOHMX OIIACHOCT KOjU Y
IpeBo3y pobe IOCTOje U CTaB/bajy PEBO3MOIIA Y OUTHO MOBOBHM)I TTOIOXKA].
a/be, 1 HaKHafA MOjeJVHKX LITETA Y CAy4ajy CMPTU U IOBpefie IIyTHUKA Y
ITYHOM M3HOCY, IOKa3Yjy /ia )KelIeSHUIKM IIPEBO3HMK CTPOXKE OfroBapa Kaja
ce pajii O ITeTaMa HACTa/IMM y IPEBO3Y Iy THUKA.

31 Bupetn peramuuje xox: . Bypbes, Has. geno, cTp. 296.
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Kapa ce pagy o orpaHndeny OfrOBOPHOCTH YKeIE3HNYKOT IPEBO3HI-
Ka y IpeBO3y Iy THNKA, BUCHHE HaKHaje LiTeTe yTBpheHe cy y 3HaTHO Behum
JMMMUTHUMA, TaKO fIa Y CIy4ajy CMPTH WIM TIOBpefie MyTHMKA noBehaH je mu-
murt ca 70.000 Ha 175.000 o6padyyHCKUX jeAMHNIA, 32 TyOuTaK mim omrehermwe
npenMeTa je nmoehan ca 700 Ha 1.400 06payyHCKNUX jeAMHNUIIA, a HaKHaJa
3a rybuTak nprpara je nosehana Ha 1.200 oOpadyHCKMX jefVHMIIA a paHUje
je 6uma 600 obpauyHcKux jemmuuna. IIpu ToMe, o6padyHCKa jeqMHHUIA je
CrlenMja/iHO IPaBO BydYewa Koje HpuMemnyje MehyHapomum MoHeTapHU
¢$oHz, a U3HOC U3paKeH Y 0OPavyHCKOj jenMHUIY obpadyHaBa ce y somahy
BaJIyTy OJHOCHE Ap>KaBe, M TPEHYTHO jeflHa 0OpadyHCKa jeAMHUIIA U3HOCU
jenaH eBpo.

JIpyro, y ciaydajy HOTIIYHOT WIM AeIMMUYHOT TyOuUTKa ayToMoOmIa,
MMaJIall TIpaBa MMa [IPaBO Ha HaKHaJly 3a JOKasaHy ILITETY, Koja ce u3pa-
YyHaBa Ha OCHOBY yoOudajeHe BPeJHOCTYM BO3WIA, M IPU TOME He MOXe Ja
Oyne Beha ox 8.000 o6pauyHckux jepunuia. OBfie ce MpUKOINIA ca U 6e3
TOBapa cMaTpa Kao jeHO BO3WIIO.

2) ORroBOpPHOCT >Ke/Ie3HNYKOT IIPEeBO3HNIKA 32 3aKallllberbe Iy THUKA

[IpaBHM OCHOB OATOBOPHOCTU >KEJIE3HMYKOT IPEeBO3HMKA Y MebyHa-
POZHOM IIpeBO3y ITyTHMKA 300T Helpyjp)KaBama pefia BOXKIbe CaIp)KaH je
y oppenbama 1) KonBenumje o mMehyHapogHUM >Kele3HMUYKUM IpeBO3UMa
(COTIF), ogHOCHO JefMHCTBEHUM IpaBUIMMA 32 YTOBOpP 0 MehyHapopHOM
ene3Hn4koM npesosy nyTHuka (CIV Homarak A Kousenuwje); 2) Onmtux
ycnosa npesosa (ABB - CIV) koju 3ajenno ca [ToceOHMM NpeBO3HMM U Ta-
pudcknm ycnosuma (BBT), unHe yrosop o npeposy; 3) Crnopasyma o ofHO-
cuma n3Mely npeBosHuka y MehyHapogHOM e/Ie3HUYKOM NIPEeBO3Y Iy THMU-
Ka (AIV) n 4) IToBe/be U3 >Ke/Ie3HMYKOT Ty THUYKOT caobpahaja.

(1) JenmHcTBeHa mpaBuIa 3a YTOBOp 0 MehyHapOLHOM Kele3HUIKOM
npeso3y nyTHuka (CIV - Jlogarak A KonseHnuje)

YHudukanmja mpaBuia 0 OATOBOPHOCTY XKe/le3HMIle 300T 3aKallliberha
IYTHMKA je M3BpIIEHA IpPBU NYT Y JeIMHCTBEHUM IIpaBIIMMA 33 YTOBOP O
MmebhyHapopgHOM xenmesHnyakoMm npesosy nytHuka (CIV - popmarak A Kon-
BeHIINje).

KonBeHnuja 0 MehyHapogHMM mpeBo3MMa >Kele3HMI[aMa Koja pery-
JIMILIE OATOBOPHOCT IPEBO3MOLIA Ha OCHOBY YrOBOpa O IPEBO3y IyTHUKA
YIJIaBHOM OBO INTambe HMje peryiucana yolIllrTe, 4o jefHOOpasHMX IMpaBua
y3 COTIF u3 1980, wiu je ynyhusana Ha HaumoHanHe npomuce. Tako je y
JP/CIV u3 1980. rogune, 6mmo mpenBubeHo [a OATOBOPHOCT >Kele3HNUIlE 3a
HITeTe IPOY3POKOBAHE 3aKAIIEHEM VIN U30CTajarbeM BO3a WM IyOUTKOM
Be3e, MoJIeXKe 3aKOHMMa ¥ IPOIICHMA fIpKaBe Y KOjoj ce CIydaj Becho.
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Mebhytum, JP/CIV us 1999. ropune, y I'masu II nacnosmenoj xao ,Op-
TOBOPHOCT y C/Ty4ajy HepUAp>KaBaba pefia BOKIbE , Y WIaHy 32, YBOIU HOBO
pelieme KojeM je MIPONMCaHa OJITOBOPHOCT Y C/Iy4ajy OTKa3MBalba, Kallllbemha
i TyouTKa Bese. IIpeBO3HMK je OArOBOpaH IYTHMKY 3a INTETYy Koja Ha-
cTaHe 300T OTKa3MBama, Kalllbeha MMM U3TyO/beHe Be3de, KaJa MyTHUK He
MOJKe [la HaCTaBM CBOje IIyTOBakbe MUCTOT JaHa UM aKO Ce y JaTUM OKOJIHO-
CTMMa He MO)Ke Ha pallMOHaIaH Ha4MH HAaCcTaBUTK IyToBame. ObemTehema
obyxBarajy pasyMHe TPOIIKOBE 3a CMeIITaj M obaBelITaBame 0coba Koje
4eKajy Iy THMKA.

JP/CIV mpepsuba tpu ommra ocnobabhajyha pasnora s6or Hempupp-
)KaBama pefia BOKIbe Y CIy4ajy OTKasMBamba, Kalllibera VI ryOuTKa, Kao 1
y C/Iy4ajy cMpTHM M TerlecHOr omTehema myTHUKa, ¥ TO: 1) BUIIY CHTY, Kao
OKOJIHOCTY KOje Cy M3BaH 00aB/barba XKeIe3HNYKOT IIPeB03a, Koje IPEBO3HUK
U HOpef Ipefy3/Mama Mepa HOTPeOHNUX Y MOCeOHMM OKOTHOCTMMA, Huje
Morao fa nsberHe u 4uje MOCTIeANLIe Hifje MOTao Aa Crpedy; 2) KPUBUILY IIyT-
HIKa, 1 3) MoHamame Tpeher nuia, Koje IPEeBO3HUK U IOpe] IpeaysuMarma
Mepa MOoTpeOHUX Y MOCeOHMM OKOTHOCTIMA, HYje MOTao fja u3berte u dmje
IIOC/IefINIIe HUje MOTAO0 Jja CIIPeylL.

Ipyro mpenysehe wim Ipefy3eTHMK Koje KOPUCTM MUCTY >Kejes-
HIYKY MHQPAaCTPYKTYpy He cMarpa ce TpehuM nuiem M HeMa IIpaBO Ha
KOMIIEH3aLNjy.

YHyTpalImbyM IPaBOM Ce OCMM HakHafle IITeTe Koje oOyxBaTajy
TPOILIKOBE CMeIlTaja 1 obaBelITaBamwa, yIBphyje ja u 1 y K0joj Mepu Ipe-
BO3HIIK MOpa fia HafoKHaay mTeTy. OBO IPAaBWIO He yTU4e Ha YiIaH 44 Koju
ce OIHOCH Ha OJIITETY Y CIy4ajy 3aKalllberba KOJl M3[jaBara BO3WIa.

(2) Omutn ycnoBu npeBo3a y MehyHapomHOM >Ke/le3HIIKOM
nyTHUIKOM caobpahajy (ABB - CIV) u3 2006. roguHe

3a mIpeBO3HMKe KOju Cy NpuxBaTuay [loBe/by >KeMe3HUYKOr IIyT-
HUaKor caobpahaja CER/UIC/CIT-a, w1, 32 Tauka 13 je cTymmma Ha cHa-
ry 12. penem6pa 2004. rogmue. OBa Tauka 13 ABB - CIV koja HOocu Hasus
»HenpuppxxaBame pefja BOKIbe", IPONICYje 3Ha4ajHa IpaBuIa.

Hajmpe, y Tauku 13.1. npepgsubeHo je ma IpMIMKOM OTKa3MBaiba,
Kallllberha WM TyOMTKa Bese Ha MehyHapomHMM pemanmjaMa, IpeBO3HUK
HagokHabyje ogrosapajyhe Tpomkose Hohemwa 1 TaKCU-BOXKIbe Ka0 U TPOLI-
KOBe HacTasle 3a o0aBellTaBambe JINIIA KOja YeKajy My THMKA YKOIUKO Iy THUK
He MO)Ke HaCTaBUTH CBOje ITyTOBaIbe MCTOT laHa WM HMje OM0 y CTamy Aa
HACTaBY Iy TOBame Moj nocrojehum ycmosuma.

32 TlpeBosHunu koju cy npuxsatumm nosemsy ATOS, CD, CFL, CIE, SP, DB, DSB, EVR, LG,

LDZ, MAV, NS, NSB, OBB, OSE, PKP, RENFE, SNCB, SNCE, SJ, SBB/CFF, SZ, Trenitalia,
VR, ZSSR.

101



YIAHLN IIpaBo u npuBpena

3atuM, y Tauky 13.2. mpommcaH je moBpahaj mpeBosHMHe Tako Ja
YKOIMKO HeKu MehyHapomHM JHEBHM BO3 KacHM BHUIIE Of jeHOT caTa, VI
MehyHaponHy HOhHM BO3 KacHU BMILE Of [ABa CaTa, Taja IyTHUKY YTrOBOP-
HU IPeBO3HMIN, KOju cy npuxsartiim [IoBe/by y IyTHUYKOM >KeTe3HUYKOM
cao6pahajy CER/UIC/CIT, Bpahajy usnoc y BpegrocTtu 20% Of LieHe BOXIbe 3a
IyTOBambe YjeJHOM CMepy, YKOIMKO IieHa IpeBo3a (YK/bydyjyhu u momatke 3a
IIyTOBame Y jefHOM CMepy) U3HOCH HajMambe 50 eBpa M IOYeTHA U YIIyTHa CTa-
HUIIa ce Hanase y okBUpy EBporncke sajennniie, Hopsemke mm IlBajiapcke.
IToBpahaj ce peanusyje y 0611Ky 60Ha WM YCIyTe Y UCTOj BPERHOCTIL.

Hame, y Tauky 13.3. mpommcaHo je fa je 3a OlLeHy HeNpuip)KaBarba
pefia BOXKIbe MEpPOZIaBHO OfiCTyIName 13Mehy cTBapHOT BpeMeHa HOTacKa y
YIYTHY CTAaHMIY ¥ BpeMeHa IpefiBUDEeHOT pejoM BOXIbe.

ITyTHUK KOpUCTH CBOje IIPaBO y POKY Off ;Ba Mecelja HAaKOH 3aBpIleTKa
IyTOBama Ca OPUTMHAIOM Baxkehe 11 ITIOHMIITeHe BO3He KapTe U pe3epaBLuje
KOZI y4ecTBYjyhux INpeBo3HMKA. YKOMMKO je ITPEBO3HMK TO IpPEeABUJEO,
pesepBanmjy MOXe [ja 3eMEHM IOTBPA O Kallkbeby.

YMecTo HaBefleHUX IpaBa IyTHUK MOXKe, Y CMUCTY Tadke 13.5, 1) fa
OflyCTaHe Off la/be BOXIbe 11 3axTeBa Nospahaj IieHe IIpeBo3a 3a penalujy Ha
K0jOj HMje U3BpLIEH IIPeBO3, 2) ja Of[yCTaHe Off Ja/be BOXKEbe Y BPaTu ce 10
IIOYeTHe CTaHuIle cefiehyM MorogHNM BO30M IIPEeBO3HMKA KOjI YIECTBYje ¥
IpeBO3y 1 3axTeBa NoBpahaj IIe/IOKYIIHe IieHe IPeBo3a, 3) ja HaCTaBU CBOje
IIyTOBabe BO30M IIPEBO3HNKA KOj! y4eCTBYje y IIpeBo3y, ca KojuM he ctuhnu
y OfpefuIITe ca HajMambUM MOTyhIM 3aKallibemeM.

[TyTHMk Hema mpaBo Ha obemteheme y crydajeBuMa u3 tauke 13.6.
Y nuramy cy cnesehy yspoun Hucnymema pefja BOXKIbe: 1) OKOTHOCTH Koje
Ce Hajla3e M3BaH >KeJIe3HMYKOr caobpahaja Koje MpeBO3HUK, YIIPKOC caBec-
HOM 00aB/bamby JY)XHOCTH, HMje MOTA0 Jia M30erHe 1 4mje MOCIeANIie Hije
MOTao0 fia cripeyn, 2) 6/1aroBpeMeHa HajaBa caobpahajHor orpanndema yciep
rpaheBMHCKMX pajjoBa WM Ofjp)KaBama, 3) 671aroBpeMeHO HajaB/beH LITPajK
VIV HeOYeKVMBAHU IITPajK, 4) KpUBUIIA Iy THUKA, 5) MOHaIame Tpeher muia
KOje TIPeBO3HIUK, YIIPKOC CaBeCHOM 00aB/bakby AY>KHOCTH, HUje MOTao Ja U3-
OerHe 1 4Mje MOCIEANIIE HIfje MOTAO0 Jja CIIPEYlL.

[Tpenysehe koje ypaspa MHGPACTPYKTYPOM WM HEKO IPYTO Ipeny-
sehe Koje KOPMCTM MCTy >XeNe3HMYKY MHPPACTPYKTYpy He CMaTpajy ce
tpehum muem.

(3) Ciopasym o ognHocuMa usmeby npeBosHuka y MehyHapogHom
YKeTIe3HNYKOM IIpeBo3y ImyTHuKa (AIV)

CropasyM o ogHocuMa usMehy npeBosHuka y mehyHapomHoM xernes-
HMYKOM IIpEBO3Y ITyTHMKA (AIV),* perynmiie, HajIpe, T3B. 3aKOHCKE HaKHa-

33 Baxwu op 1. jyma 2006, 3amemyje Criopasym of, 1. Mmapra 2000. roguHe ca CBUM JOfaLMMA.
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me wrere (D1aBa 2) y cny4ajy opgroBopHocTty nmpema wiany 32 CIV, satum,
KoMepLMjaTHe HaKHaZle 3a CIIy4aj OATOBOPHOCTH IpeMa 4naHy 13 ABB-CIV
y IloBesby, Kao 1 KoMepLMjaHe HAKHAJle 10 JPYTOM OCHOBY.

T36. 3axoncke HakHage wiitieiie. OITOBOPHOCT >K€/Ie3HNMYKOT IIPeBO3-
HIKa y Mel)yHapoHOM IpeBO3y Iy THUKA 300T HelIpuip)KaBamba pefia BOKIbe
ce jaB/ba y [IBa CIy4aja. Y NPBOM CIy4ajy pPajy ce O HeNpuUAp>Kapaiby pefa
BOXKIbE KOJI ITOCTIEMIILET Mpecefiatba y UCTOM JaHy. JIpyru cimydaj ogHOCH ce
Ha HeIIpUIpKaBaibe pefja BOXKIbe TOKOM JaHa.

IIntame HakHafe IITE€Te y CAy4ajy HENOWITOBAaa pefa BOXIbE KOJ,
MoCTeber Npeceaba Y TOM JlaHy npema wiany 32 CIV 1999, perynucaso je
y ImaBu 2 Cnopasyma. 360r 3Ha4aja OBOT IIPAaBHOT IIUTaba, Pa3MaTpaHa Cy
pemema y CnopasyMy KojuMa ce perylmile OCHOB 3a HaKHafly IITETe, Mepe
VIV HaKHafe, ocmobabame off OATOBOPHOCTY, M HAaK[aja IITEeTe U3 APYTUX
pasiora.

OcHos 3a HakHagy witieile. IIpeBOSHMK CHOCU OATOBOPHOCT IIpe-
Ma IyTHMKY 3a LITETYy HacTaxy 300r Tora INTO, M3 Pa3jiora OTKasVBama,
Kallllberba WU IyOuTKa Bese, Ha MehyHapogHuM penmanmjama (1) myToBame
HIje MOITIO OMTM HacTaB/beHO MCTOT fjaHa mau (2) 3060r Tora LITO HacTaBaK
IyTOBama HYje OCTBAapeH UCTOT aHa 360T JaTHX OKOMHOCTY (WiaH 32 Tayka
1 JP CIV 1999)

Cmarpa ce fa je gorabaj koju je mpOy3poKOBao OATOBOPHOCT IIpe-
BO3HMKA HACTA0 Y TPEHYTKY Kajia, OHOCHO Y MeCTy OfaKje IyTHUK, 360r
OTKa3/Bamba, Kallllhebha WIN IyOuTKa Be3e, He MOXKe [ja HaCTaBU ITyTOBambe
VICTOT JJaHA M/IM aKO Ce HAaCTaBaK IIyTOBama He MOXKe 00aBUTY MCTOT JlaHa
300T TaTUX OKOTHOCTH.

Mepe unu HakHaga wwipoukosa. YKOIMKO je To Moryhe, IpeBO3HUK IIpe-
BO3J IIYTHYKA [0 HEroBOI OfipefuIuTa vy oMoryhaBa HacTaBakK HeroBOT
nyToBama opnamhyjyhm ra ma xopucty, 6e3 ysehama meHe: 3ao0mmasHu
IPeBO3HU YT, BO3 KOjU MOJ/IeXKe ITOCeOHIM yCTIOBMMA IIPeBO3a, CIIeIjaTHI
BO3, BO3 HEKOT JPyTOr IIPEeBO3HIKA, HEKO IPYIO IPEBO3HO CPEfICTBO KOIIHe-
Hor cao6pahaja.

OpHocHe motBppe mnpema IIpupyuHuky sa nyTHuuku cao6bpahaj
(GTV), llorname 1, Tpeba cTaBUTU Ha BO3HE UCIIPaBe.

Axo HaBefieHe Mepe HUCY Moryhe, mpeBo3HMK he HafjoOKHagUTH TpOII-
KOBe: 3a CMEIIITaj U1 IOPYYaK y OfroBapajyheM xoTeny cpefme Kareropuje, u
3a obaBellTaBamwe 0coba Koje YeKajy IyTHUKA. Y OBOM CIIy4ajy, IPeBO3HUK
caM BpIIM pe3epBalMjy XOoTeNa U JUPeKTHO I1aha TPOIIKoBe CMellTaja, Tak-
cn ycrmyra uTa. Y cnydajy moTpebe, HaBefieHe Mepe MOTy ce KOMOMHOBATIL.

Ocnobohere og ogiosoprocitiu. IIpeBo3Huk ce ocnobaha on oprosop-
HOCTM KaJja je 10 OTKa3MBamba, Kalllberba WM IyOuTKa Be3e [OIIIOo 300T He-
Kor ofj IpefBuheHnx pasora.
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IIpBu ocnobabajyhm pasnor mpencrabajy OKOTHOCTU KOje Cy W3-
BaH 00aB/barba >KETIE3HNUYKOT IIPEBO3a, KOje NMPEBO3HUK, YIIPKOC CaBECHOT
o6aB/barba JY>KHOCTY, HUje MOTao fia u3berHe ¥ Ha 4uje IOC/IeAMLe Hije MO-
rao fa yrude (wiad 32 tau. 2a) CIV). TakBe OKOTHOCTH CY Ha IIpUMep: IIPK-
ponHe Hemorofe (oryje, TaBMHe, IIOIUIaBe, K/IM3abe T/Ia, OAPOH UTA), ITPAjK,
IpeBO3 00MIa3HUM IIyTeM HajaB/beH Ha BpeMe 300T IPUpPOJHE Hellorofie M
mrpajka (tauka 2.1.4. Criopasyma AlIV).

Ipyru pasnor 3a ocinobabhame of OATOBOPHOCTM jecy OraroBpemMeHO
HajaB/beHa TPAHCIIOPTHA OTPaHMYeba yCien rpaheBMHCKUX pajjoBa 1 pagoBa
Ha Ofjp>KaBamy.

Tpehu pasnor Tude ce mrTpajka, OFHOCHO aKo je y MUTamy 6r1arospe-
M€HO HajaB/beH IITPAjK MIM HEOYEKMBAH IUTPAjK.

KpuBuna nytanka ns wiana 32 ta4. 2a) CIV, ogHOCHK ce Ha HeIOWITO-
Bambe POKOBA 3a MNpea3akK M3 jef[HOT BO3a y APYTH, YeKame Ha IMOTPENTHOM
IIEpOHY 3a y/Ia3akK y BO3, Kajja NyTHUK IPOIYCTH BO3, U30al[MBabe Iy THN-
Ka.

ITetn ocnobabajyhnu pasnor mopgpasymesa nocrymke Tpehux nuua xoje
IPEBO3HMUK, YIIPKOC CaBeCHOM 00aB/balby JY>KHOCTH, HUje MOTao ja usber-
He I Ha 4Kje IOC/IeAulie Huje Morao fa yrude. [Ipu tome, nop tpehum num-
IeM He cMaTpa ce jpyro npenysehe koje kopucty UCTy MHQPACTPYKTypy
(wman 32m) CIV), xao Hu npenysehe koje ynpaspa nHPpacTpyKTypoM (Tad.
13.6. ABB - CIV). Y Be3u ca oBum ocnobahajyhum pasnorom cy, Ha npumep
cnepehn cmyuajeBu: cMeTme y caobpahajy 36or camoy6ucrBa, Hecpehe Ha
Ipea3uMa y HUBOY, 3aTBapame Mpyre MPOy3POKOBAHO APYMCKUX ITyTHUY-
KJM MOTOPHUM BO3WIOM, KaJja IyTHMUK Y ICTOM BO3Y aKTHBYpa KOYHMILY 32
CTy4aj ONMACHOCTH, IONMIMjCKe Mepe, Mepe LJAPMHCKMX opraHa (Hapo4mTo
NPUINKOM IIpeiacKa TPaHuUIle), CMETIbe Y SKeJIe3HNYKOj eKCIUIoaTalji Koje
npoy3poKyjy Tpeha nmija, mpeBo3 oOMIa3HMM IIyTeM HajaB/beH Ha BpeMe
360r rope HaBeJeHNX pas3JIora.

Hema cymme fa je mpenmsHo Habpajare HajBaXXHUjUX pasjora 3a
ocrmobabarme o OATOBOPHOCTM ca HpeUM3HUMM IpUMepyuMa Of 3Hayaja, He
caMo y CIy4ajy pelllaBama CIIOPHUX MUTamba y Mpakcy, Beh 1 3a mpeBo3HMKa
y Ipefiy3uMamby Mepa MpeJoCTPOXKHOCTY KaKo Oy n3berao mrery.

[Torpe6HO je jom jegHoM mcrahy, 360r 3Hayaja MUTamba OTOBOPHO-
CTH, fia ce yIpaB/bad NHPPACTPYKTYPOM, M3BPIIHM IIPEBO3HMUK, KaO U pyra
npenyseha Koja mpy»kajy ycimyre a Koja Cy y YTOBOPHOM OJHOCY IIpeMa Iipe-
BO3HMKY, He cMaTpajy Tpehum nmuimma.

6) Haxnaga 3a witieitiy tipeitipiioerny 3601 gpyiux pasnoia

Cnopasym ynyhyje Ha HanyoHanHe mpomuce ypehupame nurama Ha-
KHafie mTeTe 300r Apyrux pasiora. Tako je yHyTpalllbyUM IIpaBoM Moryhe
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IPONNCATU Ja /M, U y KOjoj Mepy, NPeBO3HUK Tpeba Jja HaKHAAU LITETY
IpeTpIUbeHY 300T APYTMX pasjiora KOju HUCY HaBeleHM Y jefUHCTBEHUM
IpaBuInMa, y cMucity 4iana 32 tauka 3 CIV. Ilpu Tome, oBaj Criopasym ce
He IIpMMelbyje Ha OBe HaKHajle IITeTe.

6) Komepyujanne naknage

KomepryjanHe HakHaje Kao noBpahaj Hema IpeBO3HVWHE, OJHOCHO
obemrehema MyTHMKA Off CTpaHe IIPEBO3HNKA Y C/Iy4ajy HElOIITOBamba pefa
BOXKIbe TOKOM JaHa, IIponycase cy IloBe/bOM 0 >KelTe3HUIKOM ITyTHIMYKOM
cao6pahajy n wranom 13 ABB-CIV.

ITogpyuje tipumene. OmmTy ycmou npesosa y MehyHapomnom xemes-
HIYKOM Iy THNYKOM caobpahajy (ABB-CIV) (tauka 13) u Cnopasym o opHO-
cuMma usMeby npeBosHuka y mehyHapongHom mpeBosy mythuka (AIV) (ImaBa
3), ca IIpunorom 4 — IloBerba CER/UIC/CIT o mpeBo3y myTHMKa JKe/le3HMU-
oM ypebyjy nopahaj mema mpeBosHuHe, ofHOCHO obemreheme myTHMKA
360T HeIOLITOBabA Pefja BOXKIbE.

Onpen6e oux usBpinux npomuca CIT-a ce ogHoce Ha MehyHaponHa
IIyTOBamba 4Mja ce MOMa3Ha U Kpajiba CTAaHNUIA Hala3e Ha TEpUTOPUjU Ip>KaBa
Eporncke yunje, Hopsemxe mnn IlIBajuapcke. C fpyre cTpaHe, oBe ofpende
ce He IIPUMEYjy Ha 3ajeHMIIe IPeKOTpaHNYHOr caobpahaja.

Yenosu. IlpeBo3unk ogo6pasa nospahaj mpeBosHNHe Ty THUIVIMA KaJa
MebyHaponHu BO3 M30CTaHe, WIM Kaja AHeBHU MehyHapopgHM BO3 KacHM
Iy>Ke Off jefHOT caTa, OGHOCHO Kaja HohHU MehyHapomHu BO3 KacHM Jyxe
of fiBa cara. Bucuna HakHaze usHocu 20% off LieHe 3a IYTOBambe y jeTHOM
cMepy opHOCHO MelyHaponHe BosHe ucipaBe (BO3Ha KapTa, pe3epBalnja,
Iofalnm), a 0Baj M3HOC Ce 3a0KPYXKyje y CKJIafly ca KOMepIja/THOM IIPaKCOM.
MepozaBHO je MecTo, y KOMe ITyTHUK HAIyLITa MehyHaposHM BO3.

[TpeBosHuK MoKe, Takobe, usBpumry nospahaj u Beher nsHoca amu
Hehe Mohu f1a ra yxpyun y nopeny ynena npema tayku 3.4 6e3 carlacHOCTH
OIIHOCHUIX >KeJIe3HMYKUX Ipenyseha.

OcHoBH 3a ocnobabhame 0of OArOBOPHOCTM 300T HENOLITOBama pefa
BOXIbe KOJ, IIOCTIEN bET TIpecefjamba Y MCTOM JaHy NPUMEYjY ce U Y CIy4ajy
HEIIOIITOBAMa Pefia BOXKIbe TOKOM JIaHa.

4) IloBespa 0 ycrmyrama y >keJIe3HMYKOM Iy THIMYKOM caobpahajy

C npaBoM ce OBJie TIOCTaB/ba, HajIIpe IMUTabe IPABHOT OCHOBA 3a IPU-

MeHy IloBesbe 0 ycmyrama y >kelesHUYKOM Iy THUYKOM caobpahajy (y mamem
Texcry: Ilosera).”*

34 TloBerpa 0 ycmyrama y >Kele3sHMYKOM ITyTHUYKOM caobpahajy (CER/ UIC/ CIT Charter

on Rail Passenger Services, Union internationale des chemins de fer, Adopted on 22 October

2002).
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IToBe/pa M3 >KeNMe3HMYKOT IyTHUYKOT caobpahaja, Hacrana je HaKOH
npenopyka y benoj kwusu n ,,Pasrosopa EBporncke koMucuje o ycrmyrama of,
ommrer 3Ha4aja“ u3 2001. rouHe,> 1 Kao pesyaTar ynopHOr MHCUCTUPAtba
opraHa ¥ MHCTUTyIMja EBpolicke yHuje Ha HeOBO/bHMM IIpaBMMA IIyT-
HIKa Y >KelTe3HMYKOM IIPeBO3y KOju ce ofBHMja y cKmafgy ca KoHseHmujoMm
COTIE opnocHO meHuM JlogaTkoM A - JenMHCTBeHa IIpaBMIa 3a YTOBOP O

MehyHapopHOM >kenesHMYKOM IpeBody nytHuka (CIV).

Haume, n ako usmemena JP/CIV, y cknany ca IIpoTokonom ns Bubryca
u3 1999. ropuHe, npyxajy Beha nmpaBa KOpUCHUIMMA JKe/IE3HNYKMX YCIyTa,
110 MUIIJbeRY opraHa EBpoIICcke yHUje He MCITyHaBa 3aXTeBe Ap)KaBa HeHIX
YIaHUIIA Y TIOI/IEly HUBOA ¥ CTaHZapfia caMe XKe/lesHU4Ke ycryre. 360r Tora
Cy ycnenmie 3ajefHMYKe aKTMBHOCTY K/bYYHUX MeDhyHapomHuX skenmesHud-
KIX OpraHMsanyja kao mTo cy 3ajegHmua esporckux >xenesnnua (CER),
Mebynapopna xenesnnuka yauja (UIC) u MebyHapopam koMuTeT 3a senes-
Hyaky TpaHcropt (CIT) y nwpy yHanpebemwa KBanuTteTa ycmyra Koje sxemnes-
HIIIe IPy>Kajy KopucHMIuMa u obesbehuBama ofgrosapajyhux crangappa.

Melbynaponan komuret 3a xenesunakn rpancnopt (CIT) je xao Haz-
JIeKaH 3a CTaHJAapAM3alLMjy >KeJIe3HWYKUX Ipomuca u npaheme muxose
jemMHCTBeHe IpUMeHe, NMpuUcTao Aa Oyme mormuchHuk IloBebe 3ajemHo ca
3ajegnunom esporckux >kenesnnia (CER) m MebyHnapogHoMm >xeme3Hmd-
koM yHujom (UIC), mox ycnoBom ja IloBe/pa cTymm Ha cHary mcroBpeme-
HO ca nsMemeHnM COTIF-oM 1 HAaKOH OHOIIEHA M3BPLUIHMX IIPOINCA U3
MebyHapopHor myTHMYKOr caob6pahaja, Koju IpaKTUYHO BpIIe HeHYy MPaBHY
peanusanujy.

Mebhytum, kako ce cTyname Ha cHary usmemeHor COTIF-a Bpemen-
CKV ORY>XIJIO 300T HeOBO/BHOT Opoja paTudukalyja, HAKOH UHCUCTHUPamba
CER-a, omyueHo je ga ce Ha Komucnju 3a nyranuku caobpahaj CIT-a, nabe
IpaBHO pelleme, Aa geo OIIITHX yCI0Ba IpeBo3a y MehyHapomHOM skeres-
HIYKOM ITy THUYKOM cao6pahajy koju ce omHOCH Ha KOHKpeTn3anujy IloBeme
crymu Ha cHary npe camor COTIF-a u mparehyx u3BpmHux mpommca, Ha
OCHOBY YTOBOPHOL, OfHOCHO, Tapudckor npasa. Ha npumen6y Hekux wia-
Huna Komucuje fa To Huje 6at ,,ipaBHO YMCTO“ pelliere, IPAaBHYU eKCIIePTH
CIT-a cy manu Tymademe ja TO 3alUCTa HUje HajujeanHuje pelieme aayu ja
je IpaBHO KOPEKTHO C 0063MPOM Jia je yroBOpHO/TapudcKa OCHOBA IPaBHU
MHCTUTYT 4€CTO IPUMeHbUBaH y CIMYHUM CUTyallMjaMa.

Tako je VM3Bop (tauxa 13) m3 Ommrux ycmosa mpesosa (ABB-CIV)
KOju IIpeficTaB/ba IpaBHO/KoMepLyjanHy peanusanujy Ilosemwe, cTynmo Ha
cHary 12. penem6pa 2004. ropuHe, amy caMo 3a IIPEBO3HUKE KOjU Cy IIpH-
xBaTum IloBerpy.

35  White paper COM (2001) 370 on Common Transport Policy-European Commission (EC);
European Commission’s Communition on servies of General Interest (EC,COM-580).
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Cama IloBespa, nHave, y crpykrypu usspmanx npomnuca CIT-a npep-
craspa [Ipnnor4 Criopasyma ns MehynapogHoT nyTHIYKor cao6pahaja (AIV).
[ToBe/pa 0OyxBaTa CBe >KeJIe3HMYKe YCIyre IMyTHULVMA y MehyHapogHOM 1
yHyTpalmeM caobpahajy, ocum ycmyra y ciydajy gpyradmje MpOIMCAHUX
HOoCeOHNUX YCIOBa y yTOBOPMMA O jaBHOM IIpeBo3y. IloBesba je mMpBeHCTBEHO
HacTana 300T KBa/IUTeTa yClIyra y MehyHapomHOM ma/buHCKOM caobpahajy,

a/IM OHa CITYXXM U Kao MOJIeJI 3a YC/IyTe y YHyTpallmbeM caobpahajy.

IIpuxBaTameM 1 IPUMEeHOM TIPUHIAIIA 1 cTaHapya [Toseme,® xenes-

HIYKY IIPeBO3NOLY yHanpeDyjy kBamuteT npeBosHux u nparehux ycmyra y
KeJIe3HNYKOM Iy THUYKOM caobpahajy. Hanmonanue nosebe, npunarobasajy
[ToBe/py cBOjUM HpWIMKaMa M yC/IOBMMA, a Heke yTBpDyjy M moBo/bHUje
ycnose mpesosa. Ilosemby moppxkasa ,lllema 3a xommeHsanmjy ycayra y
mebhyHapoziHOM Iy THITIKOM caobpahajy s6or kammmbera“>” Osa UIC ,,lllema“
MMa IIpaBHO [IejCTBO IpeKo JegumHcTBeHUX npasuiaa CIV, mpeunsHuje mpe-
ko omutux ycmosa u pokoBa (GTC-CIV) u Crnopasyma o mebynaponnom
npeBo3y myTHUKA. ,lllema“ mpexBuba HakHaje 3a Kalmbewe MehyHapogHMX
BO30Ba Ay>Xe off 1 cara, OBHOCHO 2 cara 3a HOhHM B03, y BucuHM 20% of
HarraheHuX TPOIIKOBa YCIyTe.

Ilosema kao ITpumor 4 AlIV-a, y Tauku 10 3akammema, Ipenopyvyje
Kao IIpaBa ITyTHMKA Y >KeIe3HNIKOM IIPEBO3Y, HAjIIpe y CIy4ajy 3aKallbermba
(1) ocexeme, y cIydajy fa IpeKuj ycIyre IpeManiyje Tpu cata (2) nmpeHo-
humre, xafa je Hemoryhe HacTaBUTH ITyTOBalbe UCTOT JaHA M Kajia je pyru
Ha4MH IIpeBo3a HeMoryhe peanmsoBaTu ca pa3yMHMM TPOIIKOBJMA.

3atuM, Fa y CIAy4ajy OATOBOPHOCTM WCK/BYIMBO JK€I€3HUYKOT
npenyseha: (1) myTHUK ¥Ma IIpaBO Ha HaJOKHAZly y BUAY (pUHAHCHjCKe Ha-
JOKHafle WM Kao Baydep 3a Oynyha myToBama ako 3akalllibele Ipenasu
oppeheny BpeMeHCKy rpaHuiy; (2) y ciy4ajy mpekusa ycayre My THALIMA Ce
MOXKe TIOHYAuTK obenrTeheme Wy cMelnTaj y Apyru Bo3 (y IiTa je yK/bydeHa
¥ JIOTI/IaTa 3a BO3 BUILET PaHIra) MM aITePHATMBHO IIPEBO3HO CPEJCTBO Ca
IPUXBAT/BMBOM I[€HOM KOLITama.

JIT ,,’Kenesunue Cp6uje” (y mamem tekcry: JII ,)KC*), wnanuna CER/
UIC/CIT, cy npeBosHuK Koju je ycBojuo IloBeby 0 IpeBo3y Iy THMKA XKeTes-
HUIIOM, KOja ce IpuMemyje Ha MehyHapopgHa nmyToBama y EBporckoj yHuju,
Hopsemxoj un IlIBajuapckoj. JIT ,)KC® mo mpsBu myT, ¢popManHO JOHOCU
IToBepy 3a MehyHnaponuu nmyTHuYKy caobpahaj orpaHnYeHOM ca YIYTCTBOM

3a IbeHy IIPUMEHY, Koja je cTymmia Ha cHary 11. ferem6pa 2005. rozmHe, > anmm

36 Vimmnemenrauuja Ilosewe y Espomm, mata je y CER-oBom VsBemTajy o cramy,
Implementation of The Charterbon Rail Passenger in Europe, Progress Report, September
2005. Ilpumena IloBebe y Ap>kaBaMa 4YIaHMI[AMA, ITe ce ofBuja 93% yKyNmHOT IMyTHMY-
Kor caobpahaja y EBporn, usHocn oko 85%.

37  Delay compensation scheme for international rail passenger services, UIC, 12.12.2004.

38 IloBema u YytcTBo ,,Kenesuure Cpbuje®, 6p. 132/05-110, >Kemung, 2005.
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YaK M MOBPIIHA aHA/MN3A Pellerba MOBOJOM MUTAkha O OATOBOPHOCTH IIpe-
BO3HMKA 3a 3aKallliberbe [10Kasyje f1a Huje I0CTOjajla CTBapHa Bo/ba fla ce U3-
panu u fnoHece IloBerpa y ckafy ca M3BpIIHUM Ipomnucuma MebyHapopnHor
koMureta 3a xenesHnyku Tpancrnopt (CIT), COTIF-a, u cr.

Kpurnuke npumenbe ce ofHOCe Ha yc/IoBe M OCHOBe 3a ocnobahame
oproBopHocT. IloBe/pa mpenBuba y Tpu cnydaja mpaBo myTHMKa Ha o0e-
mrehema 300r 3akalmemna MehyHapOLHOT Ty THUYKOT BO3a.

[IpBy, 3a 3akalllbeme AyXe Of jefHOT Yaca IyTHUK MMa IpaBO Ha
nospahaj 20% nraheHe Bo3He IieHe, a 3a 3aKalllberbe JyXe of fBa daca 30%
oy rmnahene Bo3He IieHe.

I pyru, yKomuko je 3akalimere Bo3a Iy>Ke O TPY cara U MMa 3a Io-
CIeuIly TyOUTaK Bese U OAYCTajarbe Off Ja/ber IIyTOBaba, OGHOCHO MOTpe-
0y 3a nmpeHohumIteM fja 61 ce MyTOBame HACTABIU/IO HAPEJHOT [AaHa, Iy THUK
MMa [IPaBO Ha TPOIIKOBe peHohuIITa.

Tpehmu, axo je saxammerme BO3a Ay)Ke Of TPM daca M IYTHUK HeMa
MOryhHOCTM CKOpOTr HacTaBKa IIyTOBama BO30OM, a fia KopuinhemweM antep-
HATVBHOT IIPEBO3HOT CpPeACTBAa MOXKe CTMRM y YIYTHY CTaHMIY IIpe Hero
mTo 61 Morao ctuhu BO30M, IyTHUK Ce MOXKe OTIIPEMUTH a/lITePHATUBHUM
IIPEBO3HNM CPefICTBOM (ayTOOYC, TAKCK, aBMOH).

C ppyre crpaHe, IOBOJOM IUTama Ocnobobhema o OATOBOPHOCTH,
npema ITosemu JIT ,)KC, Hucy nyxHe fa obemitTere MyTHMKA 1) YKOIKKO je
caM IIyTHUK KPUB 3a M3ryO/beHy Be3y, Kao 1 2) aKo je [0 3aKalllbera MIN
JICK/byderba BO3a WM [0 U3TyO/beHe Bese HOLUIO M3 pasjiora KOju >Keyes-
HUIIA HUje MOTTa TIpeaBueT, nsbehu wm cpeuntnn.” Ocum Tora, paHuje
HajaB/beHe pecTpuKIuje caobpahaja, Tj. oHe Koje 00yXBaTajy 3aKallberba UIn
IOBpeMeHe IpeKIfie Kao 1 MOTIyHy o0ycTaBy caobpahaja, cramajy y rpymy
pasjora Koju MCK/by4yjy obaBe3y »emesHuIle Ha HajjoKHae u3 [loBespe.

3. OIII‘OBOPHOCT Y NIpEeBO3Y KEIE3HNYKNX BO3UIa Kao p06e

3a >kele3HNYKa BO3IIA, KOja ce IIpefajy Kao poba, yBOLM ce HOBa BPCTa
OfITOBOPHOCTM 3a IIPEBO3HMKA, HAC/IOB/beHA Kao ,OTOBOPHOCT y CIy4ajy
IpeBO3a JKeJIe3HNYKMX Bo3nIa Kao pobe“ (wran 24). IIpepsubeno je ma y
C/Iy4ajy IpeBO3a >Ke/e3HMYKIX BO3WIa Koja ce Kpehy Ha CBOjUM BIacTUTUM
TOYKOBIMMA ¥ KOja Cy IIpefiaTa Kao po6a, IpeBo3mIal] je OArOBOPaH 3a rybuTak
Wi omrehere Kao pe3ynTar mreTe MaM IyONUTKA XKEJIE3HUYKOT BO3MIA WM
IErOBIX ITOKPETHNX JeI0Ba KOje HaCTaHy Off BpeMeHa IIpeys3yMara Ha Ipe-

39 ¥V cxianpy ca IloBerboM o xBaimmrery y MebyHapomHOM myTHUYKOM caobpahajy, 3a Ha-
IOKHafy fiena mnaheHe 1eHe mpeBo3a, , Kemesuune Cpbuje“ cy y 2006. rogyuuu Bpa-
THiae My THUMMa OKO 100 Xnpaga gnHapa, oK Cy TPOIIKOBU Hohema Y XKeENEe3HNYIKNM
cMemTajHUM objekTuMa y Beorpany 360r xammema MelyHapogHIX BO30Ba Kpo3 HalIy
3eMJby, KoItanu oko 400 xwpazia ayHapa, »IIpyra® 31. janyap 2007. rog.
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BO3 10 UCIIOPYKE, Kao 1 3a I‘Y6I/ITaK VI WITETY HaCTally IIpEKOpad€heM poKa
MICIIOHVIKE, OCMM aKO JOKaXKE a je HITeTa M3a3BaHa 6e3 mherose KpuBHIIE.

4. OgroBOpHOCT y3aCTOITHOT ¥ MI3BPIIHOT IPEBO3HMKA

IIpoTtokonom u3 BusbHyca yBefieHa je MOTIYHA HOBUHA y PETyIUCamby
Y3aCTOITHOT IpeBo3a (WIaH 26) 1 M3BPUIHOT IIpeBo3a (WiaH 27), U ¢ TUM Y
Be3! OIFOBOPHOCT NPEBO3HNUKA.

Tako je mpemsubeHo ma ako MpeBO3 IpeMa CaMoO jeHOM YTOBOPY
o0aB/ba HEKO/IVIKO Y3aCTOITHUX IPEBO3HMKA, CBAKM IPEBO3HMK, CAMUM TUM
IITO je Ipey3eo poOy y3 TOBAPHM JIUCT IIOCTaje CTPaHa Y yTOBOPY O IIPeBO3Y,
y CKJIafy ca yCIOBMMA M3 TOT JJOKyMeHTa u npeysehe ob6aBese Koje u3 Tor
nmpousase. Y 0OBOM CIy4ajy, CBaKy IIPEBO3HIK je OATOBOPaH y MOIENY Mpe-
BO3a Ha YMTAaBOM IYTY IO MCIOpPYKe.

3a M3BPLIHOT IIPEBO3HNKA, KOMe IIPEeBO3HMK IIOBepU 0baB/bame Ipe-
BO3a, WM Y MOTIYHOCTY WK [JeNMMIUYIHO, YBOZe ce TIoceOHe ofipenibe y da-
Hy 27. Takobe, u y ciy4ajy kafia U3BpIIHM IIPEBO3HUK HeMa YTOBOPHY OTHOC
ca KOPMCHNMKOM IIPeB03a, OH je OfiroBapaH KOPMCHUKY IIPeBO3a 3a CBOje COII-
cTBeHe ycnyre. IIpeBo3HMK, ca CBOje CTpaHe, OATOBApa 3a IIe/IOKYIHY Bpefi-
HOCT po0e ImpefaTe Ha IIPeBO3.

[TpeBO3HUK MMM M3BPLUIHM NPEBO3HMK, OATOBApajy KOPUCHMKY IIpe-
BO3a I 3a aKTUBHOCTH yIIpaB/baya MHPPACTPYKTYypOM, Ha KOTa ce I/lefia Kao
Ha moMohHO oco6/be, cxofHO wiaHy 40, y3 3ajip)KaBaibe IIpaBa Ha perpec y
OIHOCY Ha ympas/bada MHGPAcTPYyKTYpoM (wiaH 8, Tauka 111) JenMHCTBEeHNX
IpaBuIa 3a yroBop o kopuirhewy nnHppacTpykrype y MehyHapognom xe-
nesHMYKoM caobpahajy — CUI).

IV 3akpyyak

O6jeKTuBHA OATOBOPHOCT Ke/Ie3HIYKOT IIPeBO3HIKA OfjpasyMeBa Ofi-
TOBOPHOCT 32 HaKHaJy IuTeTe 6e3 00631pa Ha KPUBUILY II0 OCHOBY 00aB/barba
caobpahajHe [1eTaTHOCTM >KeJIe3HNYKUM IIPEeBO3HMM CpPefCTBMMA (BYYHUM,
BYUYEHVM ¥ BO3WIMMA CIlellija/iHe HaMeHe) Koja ce CMaTpajy OIMacHOM CTBa-
pu. OBa cTpora oAroBOpHOCT y6/Ia)keHa je IOCTOjarbeM KapaKTePUCTIYHOT
yMamema OATOBOPHOCTH. YMambelhe OfTOBOPHOCTH >KeIe3HNYKOT IIPEBO3HN-
Ka 3a IITeTy y IPeBO3Y jaBjba ce Y ABa BUJA, U TO Kao ocnobobeme ox ofro-
BOPHOCTM 1 KaO OTpaHMYelbe BUCHMHE HaKHaJe LITeTe.

Ocnoboheme n orpaHmyere O ONTOBOPHOCTM >KETe3HUYKOT IIpe-
BO3HNKA 3a IITETy Y MelyHapomHOM IpeBO3y IyTHMKA M pobe peryamiry
Konsennuja COTIF n weun usspunn npomucu. JP/CIM npepsubajy Tpu
OIIIIITa OCHOBA (KPVMBMIIA W/IM 3aXTeB MMaolia IpaBa, COIICTBEHA MaHa pobe 1
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BuIIa cuaa 6e3 eeMeHTa CrojbaliHOCTH forabaja) u cemam mocebHMX omac-
HOCTH, KaO TUIMYHUX KOjU Ce TUUy pobe WM IPEeBO3HNKA, Kao pasjore 3a
ocrnobobhere o OrOBOPHOCTH.

Pasnuka m3meby ommTux ocHOBa ¥ TOCEOHMX OIMACHOCTH je Y TepeTy
Il0Ka3yBama. TepeT JoKasyBarmba MOCEOHNX OMACHOCT je ONAKIIaH.

JP/CIM mpommcyjy oOrpaHMderme OfTOBOPHOCTM 3a TIyOUTaK nu
omreheme pobe 10 17 06pauyyHCKUX jeAVMHNUIIA, OTHOCHO 10 YeTBOPOCTPYKOT
U3HOCA NTPEBO3HMHE 32 3aKallliberbe.

C mpyre cTpaHe, y IpeBO3y IIyTHIKA, CIMYHO Kao ¥ KO IIpeBo3a pobe,
JP/CIV npensubajy Tpu omiura pasjora 3a ocno6obherme of oAroBopHOCTH 32
CMPpT 1 TelecHo omrteheme (BMIIa cula y3 CHO/BAIHOCT forabaja, Kpusuna
NyTHUKA U pajma Tpeher muua). Mehytum, Huje npensuhen MHCTUTYT 110-
ceb6HMX pasora.

Tpu pasnora 3a ocmo6obherse off OATOBOPHOCTH 3a 3aKallliberbe [y THI-
ka npensubenn JP/CIV, mpoummpenn cy Ha met (caobpahajuo orpanudere
u mwrpajk) OmmruM ycnoBuMa mpeBosa, a CropasyMoM IMpPeBO3HUKA CY
TaKCaTMBHO HaBEJeHNM Ca IpelM3HuM npyumepyrma. OBUM IpommcuMa Cy
npensubeHe 1 HaKHaje MITeTa 300T 3aKalllbemha.

Bratislav STANKOVIC, PhD
Assistant Professor, University of Novi Pazar

CONTRACTUAL RESPONSIBILITY OF RAILWAY
CARRIER

Summary

The subject of this paper is the responsibility of the carrier, with special
emphasis on the responsibility of rail carrier for damages in domestic and in-
ternational transport of goods and passengers. The paper, after the introductory
part, discusses the responsibility in our law. The central part of the paper con-
tains a comparative view of rail carrier liability for damages in domestic and
international transport and consideration of questions regarding the basis of
liability, exemptions and limitations of liability, with a short review of the juris-
prudence and critical review of some solutions in domestic legislation.

Key words: carrier liability, damage in transport, base liability, exemptions
from liability, limitation of liability.
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Komucnuja 3a samTury KoHKypenuje

HEJOCTAIIM YCBOJEHUX PEHIEIbA Y HOBOM
3AKOHY O 3AIITUTUN KOHKYPEHIIUJE

Pe3ume

Texcili 0607 unanxa cagpicu otiwiile u iojeguHaute upumegbe Ha 3aKoH
0 3AWIHUTHYU KOHKYpeHyuje, ¥ tpumenu og 1. nosembpa 2009. fogune. Ayiiio-
pu ¢y fipesacxogHo ycmepunu iaxty Ha Upotiyciile yuurbeHe y Hopmynucaroy
iojeguHUX 3aKOHCKUX 0gpegOu, OUliHUX 3a UPABHY CUlypPHOCHL U AgeKBatiHy
U3BPUHOCT Y YIAPABHOM U CYJcKom UOCTHYTKY, a Koje Ou ce moine HoKa3amu
Kao HeuenucxogHa peuserva umajyhu y eugy rwuxosy vejacHohy u Hegopeue-
noci. Texciti He cagpwcu gupexiina Yilyiciiea u/unu fipegnoie 3a uciipasky
yiiephenux Hegociiaiiaka u He Upegcilasna UCUPTUHY HUAU KOHKTY3UBHY
JIUCTHLY CBUX YOHeHUX HegocTlaiiiaka, anu céakaxo yiyhyje na najouitinuje He-
gociuaitixe, {0 Muui/bervy ayiiopa, Koju upeqgcitiéamnajy Kaxko upeiirvy 3a yuec-
Huke Ha pxcuwiny Peiyonuxe Cpbuje itiako u 3a Komucujy kao opianusayujy
ca flosepeHum jasHum osnautherouma 3a uzepuierve H0601 3aKOHA.

Kmyune peuu: pecitipuxiiuéHu ciopasymu, 370yHowipedd, gGoMuHaHimaH,
KOHueHilpayuja, He3asucHocil, Komucuja, xonkypenyuja.

ITpemMeTHM TeKCT je Kpaha Bep3uja KOMEHTapa Ha TEKCT HOBOT 3aKOHa; TEKCT Y IIyHOM
cajipiKajy je JOCTyIaH Ha 3aXTeB; M3PaXKEHM CTABOBM M MUIIUbEHbA CY UCK/bYIMBO CTaBO-
BI ayTOpa 3a LITa CHOCE IIyHY OfIFOBOPHOCT.

111



YIAHLN IIpaBo u npuBpena

I Pesynraru cnpoBohema
NMPEeTXOAHOr 3aKOHA O 3aAIITUTI KOHKYpPeHIuje

Peny6nmukxa Cp6uja je Tex 2005. rofuHe yTBpAWIA HEIITO jaCHUjy IIO-
JINTUKY Y 067acTy IpaBa KOHKYpPEHIVje Y OKBUPY YCBOjeHOr 3aKOHa O 3a-
Uty KoHKypenuyje (Cnyxbenu inacnuxk PC, 6p. 79/2005; name: ,ctapu 3a-
koH"). OBa ce ONMUTKKA, TI0Of, jakuM nputickoM EY, mpeBacxopmHo ogHOCKIA
Ha YCIOCTaB/bame jeflHOT 3aKOHCKOT OKBUpa y KojeM ce oppebyjy ocHoB-
Ha IpaBWIa IOCTOBaka U INOHAIIaka Y4YeCHNKAa Ha TPXMIUTY Pemyb6rmuxe
Cpbuje.

HoBu 3axoH o samtutu koHKypenuuje (Cnymcbenu inachux PC, 6p.
79/2005; paspe: ,HOBYU 3aKOH WM ,3aKOH ) je YMHU Ce, TIpe CBera, IPOU3BOT,
oppehennx obasesa Peny6mmke CpOuje mpema jeKkIapucaHOM Ap>KaBHOM
nyty npucrynawa Cpbuje EY. Tpeba umaru y Bupy ma wr. 73 cr. 1 Coo-
pasyma o crabwmsanyuju u npupapyxuBamy usmehy EBponcke sajegunie n
IeHNX 3eMasba wiaHua u Penyonnke Cpouje (mame: SAAY) npepBuba fa cy
ozpebene pajme, y 061acTy MONMUTHUKE 3aLITUTE KOHKYPEeHLUje, Y CYIPOTHO-
CTH Ca IEerOBOM IIPABMTHOM IIPYMEHOM U (PYHKLVMOHUCAkEM YKOIVKO MOTY
ia yTudy Ha TproBuny usmehy EBporncke sajennune un Penry6nuke Cpb6uje.

Y cknapy ca obaBesama u3 SAA, TymMaueme U IpuMeHa 3aKOHA O 3a-
IITUTY KOHKYPEeHIMje y CKIafy ca acquis communautaire je o6aBesa Kojy je
Penry6mnka Cp6uja npeysena y yropopHoM ogHocy ca EY.

I YBopHe oppenbe 3akoHa Koje IO3MBajy HAa TyMadyeme

Y 4. 3 3axkoHa, IepcoHa/Ha IIpMMEHA je OrpaHMYeHa Ha IIpaBHA U
¢busMyKa MUl KOja HeIOCPENHO WM IIOCPENHO, CTATHO, IOBPEMEHO MIN
jeBHOKPATHO Y4YecTBYjy y IpOMeTy pobe, OZHOCHO YCITyra, He3aBUCHO O
IJIXOBOT IIPaBHOI' CTAaTyCa, OO/NMKa CBOjUHE MM JIPXKaB/baHCTBA, OJHOCHO
Ap>KaBHE IPUIIALHOCTM. 3aKOH 3aTMM METOAOM Habpajama Ipenusupa o
KOjUM je NpaBHUM ¥ PM3MYKUM muIuMa ped. VI3 jesuuke popmynanuje He-
IOBOCMUCTIEHO IIPOM3/Iasy [ ce 3aKOH IIpMMembYyje Ha CBa IIPAaBHA IMIIA jABHOT
U IpuBaTHOr npaBa. Mehytum, 3akoH mop Tad. 2 4. 3 HaBOAMU ,,p)KaBHE
opraHe, OpraHe TepUTOpHUjaTHe Ay TOHOMMje 1 JIOKaHe caMmoympase”. [Ipxa-
Ba, ayTOHOMHA IOKPajuHa M OIIUTMHA MMAajy CBOjCTBO IIPAaBHOT JIMIIA, a/IK
He 1 IbUXOBU OPraHM, CTOra 3aKOH OBJie OCTaje HejacaH M IPOTUBYpEeYaH.
Jlame, 3akoH 1oy, Tad. 3 HaBOAM ,,Apyra (U3MYKa U IIpaBHA JINIA U OOMNKe
YAPYXUBamba y4ecHIMKa Ha TpXUIITY . Hu oBzie 3akoH Huje JoC/enaH, jep ako

1  Stabilization and Association Agreement between the European Communities and their
member states and the Republic of Serbia as of July 30th, 2008, Brussels, jocTynHo Ha
appecu: http://www.delscg.ec.europa.eu/code/navigate. php?ld=534.
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je epcoHanHa MpyMeHa OrpaHiYeHa CaMo Ha IpaBHa 1 GU3NUKa /TUIa, HIje
jacHO 360r yera 3aKOH OBJje HaBOAMU ,ApyTe [...|] 06muke yapyxuBama ydec-
HMKA Ha TPXXMIUTY, KOjU He MOTIAaJajy IOf II0jMOBe IPABHO WM (PU3NIKO
nue. VI3 cBera HaBeeHOT, CTUYe Ce YTUCAK J1a je 3aKOHOAaBal] 610 MHCIIMPH-
caH MojMoM undertaking 3aCTyI/beHUM y €BPOIICKOM IIpaBy KOHKYpeHIIje,
Kao M y HEKVM OH HAIVIOHA/IHMX [IpaBa 3eMa/ba WiaHuIa EBporcke yHuje,
a/Iu Ja Ta Huje ¥ JOCIeTHO MPUMEHNO ¥ pOpMyIncamy TEKCTa 3aKOHa.

ITojam undertaking je 1o cBOM cafip>kajy LIMPY Of Cafp>KMHe I0jMOBa
IPaBHO U QU3NYKO /Mulle jep oOyxBara ,,CBaKV eHiliuiiedl KOjU je YK/bydeH
Y €KOHOMCKY aKTMBHOCT, HE3aBMCHO Of IMPaBHOI CTaTycCa TOT eHiliuilieilia
Kao ¥ HAauMHA HA Koju ce dunancupa“? CTora, OCHOBHM TECT TIPUTUKOM
oppebuBama ma mu oppehenn cybjext mormaga nox mojam undertaking vim
He je y CTBapy €KOHOMCKU TeCT, Tj. OKycupa ce Ha IUTame Oa M eHTH-
TEeT YK/by4eH y MOHYAY pobe M yclayra Ha TPXKMIITY,” a LITO je MHTeHIuja
OCHMBama 1 QyHKIMOHMCaka IPUBPENHNX IPYLITAaBa Ca I/bEM OCTBAperha
npodura.* Konuent undertaking je penaTmBaH KOHIIENT y TOM CMUCITY IITO
eHTUTET Y IUTaby MOXKe fia Oye cMaTpaH undertaking y jemHOM ey cBOjuX
aKTMBHOCTH, alM He U y TOINefy ocTaTKa fenmatHocTi.” Crora je y cBakoM
T0je/ITHaYHOM C/Ty4ajy HEOIXOJHO MAEeHTU(UKOBATH ofipeheHy aKTMBHOCT
y muramy.” EBporncku cyn mpasjie cTora 1 ycBaja QyHKIIVIOHATHU IMPUCTYTI
neduHMcamwy nojma undertaking. Y npaxcu Cypa cy kao undertaking 6w
OKapaKTepyCaHN KaKO MPWBPEIHA NPYUITBA, TAKO M IOjeIMHI,  CHOPT-
cKa yppyxkema,® Tprobauke acoumjarmje’ m 3empopamuuuke 3ampyre.'’
Yumenniia a npodecroHanHa JelaTHOCT yApyKemba Moxke 6uty feduHmca-
Ha Kao c100071Ha mpodecja Hije HecIojuBa ca YMbeHNLIOM [ TO YAPY>Kerbe
MOXKe OVITH 11 OKapaKTepUCaHo Kao undertaking vy yapy>keme y4ecHUKa Ha

2 Hleduunimja EBponckor cyma mpasae; C-41/90, Hofner and Elser v. Macrotron GbmH
[1991] ECR I-1979, [1993] 4 CMLR 306, map. 21.

3 Case C-118/85 Commission v. Italy [1987] ECR 2599, nap. 7; Case C-475/99, Ambulanz
Glockner v. Landkreis Siidwestpfalz [2001 ECR 8089,[2002] 4 CMLR 726, nap. 19.

4  Case C-67/96, Albany International BV v. Stichting Bedrifspensioenfonds Textielindustrie,
[1999] ECR I-5751, [2000] 4 CMLR 446, Jacobs AG, para 311; A. Jones, B. Sufrin, EC
Competition Law — Text, Cases and Materials, second edition, Oxford, 2004, ctp. 107.

5 Case C-475/99, Ambulanz Glockner v. Landkreis Siidwestpfalz [2001] ECR 8089, [2001]. 4
CMLR 726, Jacobs AG, map. 72.

A. Jones, B. Sufrin, nas. geno, ctp. 107.
Omnepckn neBaun y RAI/UNITEL [1978] OJ L57/39, 3 CMLR 306.

Distribution of Package Tours During the 1990 World Cup [1992] OJ L326/31, [1994] 5
CMLR 253, nap. 42-58.

9 Case 96/82, IAZ International Belgium NV v. Commission [1983] ECR 3369, [1984] 3
CMLR 276.

10 Case C-250/92, Gottrup-Klim Grovvareforening and Others v. Dansk Landbrugs
Grovvareselskab AmbA [1994] ECR 1-6541, [1996] 4 CMLR 191.
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TPXKUIITY KOjU TIpefy3uMajy eKOHOMCKy akTuBHOCT.!! OBakxsa medunuimja
ocTaB/ba MOryhHOCT /1a M eHTuTeT Kog/l HeMa CBOjCTBO IIPAaBHOT /IMIIA, a/lu
YYHY [le0 ApKaBHE aJJMUHUCTpalyje ~ M YK/by4eH je y eKOHOMCKe aKTUB-
HoCTM OyIe cMaTpaH y4eCHMKOM Ha Tpxxuity. Mehytum, Tpeba omrpo pas-
TPaHMYUTY AKTUBHOCTHU KOje Cy IIO CBOjOj NPUPOAM OKapaKTepucaHe Kao
€KOHOMCKEe U aKTMBHOCTU KOje IPe/ICTaB/bajy aKTe BpIleHa jaBHe BIacTU
WIN TIOBEPEHNUX IOC/IOBA, jep OBe IOCNIEeNthe He CIafiajy y MOMEH IpUMEHe
IpaBuIa O 3alITUTH KOHKypeHIuje. TeHmeHIMja [p>KaBa Jja YTOBOPHUM Off-
HOCOM ITOBepaBajy 06aBjbatbe jaBHUX IIOCTIOBA Cy0jeKTMMa IIPUBATHOT IIpaBa
je ¥ IpOy3pOKOBaia KOMIIJIEKCHOCT OB€ IOfieTIe.

III PecTpuKTHBHM cCIOpa3syMu

3aKkoH fedyHNIIe IO IPBY IIyT PeCTPUKTUBHE CIIOPasyMe, 3a pasym-
Ky Off paHMjer je3aNuKoT TepMUHa 3a0parveHu Chopasymu, i yBOLU 3abpaHy
uctux y wi. 10, ok y wi. 13 ocra/ba MOryhHOCT Jja ce MOJ3aKOHCKMM aK-
ToM Brage yseme moryhHocT msyseha o 3abpaHe mo xateropujama cropa-
syma. HaBejeHa MOryhHOCT HmpakTMYHO 3HA4M Jja ce CBU CIIOPAa3yMU Koju
Oyny mcmymaBamyu KputepujyMe 3a msysehe Ha OCHOBY yc/oBa Hpomca-
HMX OYeKMBAHVM IIOf[3aKOHCKVMM aKTuMMa He 6m mopHOocumyu Kommcujn Ha
nojeguHayHo usysehe. Crora ce ogpen6om 4. 13 yBoay moryhHOCT T3B. safe
harbor 3a oHe criopasyMe KOjy UCIIyHaBajy OIIITE ycaoBe U3 Wi. 11 3akoHa,
Kao 1 CBe IIOjefiMHaYHe yCTIOoBe Koju 6u Tpebamyu OMTY yBefeHW IOfI3aKOH-
CKUM aKTHMa.

HaBenena moryhHocT MOXKe OMTM HPAaKTMYHO IIEMMCXOFHA CaMo Y
clydajy jacHo oppebheHmx emeMeHara Koju OM yYeCHMIMMA Ha TPXKMIUTY
MOpa/Iy HPeTXOJHO OMTM IIO3HATM y LMY CaMOCTa/lHe aHa/lIu3e YroBOp-
HMX Ofpen6u, a Koju 6u ce MOpamy YyTBPAUTHU YIYTCTBMMA U CMEpHHUIIaMa
Komucuje. CynpoTHo, YyeTnpu KyMmynaTuBHo-obaBesyjyha omiura ycmosa 3a
usysehe of 3a6paHe 13 wi. 11 MPaKTUYHO CaMO YHOCe IIPaBHY HECUTYPHOCT
3a y4yecHyKe Ha TpxuTy Cpouje.

Cropasymu Mamer 3Ha4aja Cy yBeJeHM Kao HOBM MHCTUTYT y IpaBy
KOHKypeHIje y Peny6muny CpOuju. 3akoH pasimKyje 4eTHpM CUTYyaluje
Y 3aBUCHOCTM Off BpcTe crnopasyma. Mehytum, umajyhm y Bugy pasmuan-
Te MOTeHIjanHe edeKTe Koje XOPU3OHTATHN VM BEPTUKATHY CIIOPAa3yMM IO
CB0jOj IPUPOAY MOTY MMAaTyi Ha KOHKYPEHIIMjy Ha PEIeBAHTHOM TPXKIIITY,

11 A. Jones, B. Sufrin, Has. geno, ctp. 108; AICIA v. CNSD, [1993] OJ L203/27, [1995] 5
CMLR 495, nap. 40.

12 Spanish Courier Services [1990] OJ L233/19, [1991] 3 CMLR 560; Aluminum Products
[1985] O] L92/1, [1987] 3 CMLR 813; Commission v. Italy [1987] ECR 2599, nap. 7, 8.

13 A.Jones, B. Sufrin, nas. geno, ctp. 111.
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HIje jacHO 360T 4yera 3aKOH IPONNCYje peaTUBHO CIMYHE TPaHNIHE Bpef-
HOCTM TP>KMIIHOT yjiella y4eCHMKA CIIOpasyMa 3a OB€ JIBe€ BPCTe CIlopasyMa.
ExoHOMCKa McTpaxkuBama Cy HayMe IIOKasasa [ja XOPM3OHTATHU CIIOpPa3y-
MM, Tj. ciopasymu u3Mely KOHKypeHaTa, O4eKMBaHO U PeJOBHO HapyIIaBajy
KOHKYPEHIMjy U CMamyjy 6/1aroctame 1 Ja CTOra MOpajy OMTHU 3abpameHn,
ceM y BeoMa CIelUUIHNM CTydajeBUMa UCHYHEHOCTU IOCeOHNUX MPOIN-
caHNUX ycnoBa. HacympoT ToMme, BepTMKaMHM CIIOpasymy yoOudajeHo Jo-
npuHoce nosehamwy epuKacHOCTM M yTuYy Ha OrpaHNYele KOHKypeHIuje
caMo y CIydYajeBMMa aKo Cy 3aK/bydeHM usMehy ydecHMKa Ha TPXKMIITY
KOjU Y>KIBAjy 3Ha4YajHy TP>KUIIHY cHary. = Crora Huje jacHO 3aIlTo je 3a-
KOH IIpeliBUJIE0 3a BePTUKa/TIHE YTOBOpE fla KyMy/aliuéHU TPXKUIIHY YJieo
ydecHMKa Ha CBaKOM Off pelleBaHTHUX TpKuita He 6yne Behu ox 15%, a 'y
OIHOCY Ha XOPM3OHTAa/IHE YrOBOpe KYMYIATUBHU TPXXUIIHM yAeo of 10%.
3aKOH y TOITIefly CIIOpasyMa Mambe BPeHOCTHU IIpeysuMa TP>KUIIHE Yfierne
KOj! Cy ITPONNMCAaHN Kao TPaHMYHE BPEJHOCTM 3a CIIOpasyMe Mamer 3Hayaja
u y npasy EBporicke yHmje, ca M3y3€TKOM yIIpaBO y IHOITIERY BePTUKATHUX
criopasyMma, Ifie je mpefBubheHo fja TPXKUIIHYU YAeo KOju IocCefyje céaka og
cifipana y ciopasymy He cMe 6urtu Behu op 15%.1

VictoBpemeno, un. 14 y numy npuMeHe de minimis mpaBuia paspa-
byje mcmymenoct ycnmosa TtpxkumHor yyermha ocraebajyhm moryhHocT
HOjefVHAYHOT fAedUHMCamba PETeBAaHTHOI TP)KMIITA IPOM3BOAA/YCIyTa,
am jacHo oppebyjyhu fma ce To ydenrhe mMa LleHUTH Ha peJIeBaHTHOM reo-
rpadckom Tpxuity Pery6nmuke Cpbuje. OBakBa ofipenda cBakako OCTaB/ba
MoryhHOCT) 3a TyMauewe y npuMenu 6yayhm fa cy y npakcu 6pojue moryhe
CUTyaluje y KOjuMa je HEONXOJHO YTBPJUTM 3HATHO y>K€ PEleBaHTHO Te-
orpadcko TpxuimTe off Lene Teputopuje Pemybmuke Cpbuje, a y kojum
clTy4ajeBuMa Ou ce mMMaje NMpUMeHUTH oppende wi. 14 3akoHa U Kaja je
ydemhe Ha Tako fleUHICAHOM pe/IeBaHTHOM TP)XKMIITY 3HA4YajHO BHUILE Off
yrBphenux 10%, ogrocHO 15%.

3akoH Takohe y w1 14 cT. 2 HaBOAM TelIKe MOBpefie KOHKypeHIuje,
KOjJ M3Y3€THO JIOBOJIe 10 IIpMMeHe ofipefi0y 3aKOHa U Ha CIIOpasyMe Mamber
3Havaja. 3aKOH je U OBJie IIpey3eo0 pellerna 3acTyIUbeHa Y 3aKOHO#ABCTBY EB-
poIcke yHI/Ije.16 MebyTtum, 3akoH je OBIe OCTao HelpelM3aH U CUTYyaluje
KOje ce CMaTpajy TeIIKMM IIoBpefilaMa KOHKypeHIje cy onpehene Ha fo-
CTa YOIILITEH Ha4MH, IITO OCTaB/ba MOIyhHOCT fla ce TEUIKOM IOBPELOM
KOHKYpeHIIje CMaTpajy M cuTyanuje Koje To HUCYy u He mory 6utu. Kao

14 M. Motta, Competition Policy: Theory and Practice, Cambridge University Press 2004,
cTp. 32; Guidelines on vertical restraints COM (2000/C 291/01), nap. 6.

15  Commission Notice on agreements of minor importance which do not appreciably restrict
competition under Article 81(1) of the Treaty establishing the European Community (de
minimis), map 7(b).

16  Ibid., map. 11.
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pedepenTHN puMep Koju moTBphyje MCTaKHyTO, 3aKOH Kao TEIIKY ITOBpe-
Iy KOHKypeHIMje HaBofyu ofipebuBame meHa. VI3 Tekcra 3akoHa Mpomsia-
31 Ja cBako ofpehuBame leHa KaKo y C/Iy4ajy XOpPM3OHTATHUX CIOpa3yMa,
TAaKO U y CAy4ajy BepTMKAJTHMX CIIOpasyMa IpefcTaB/ba TEUIKY IIOBPERY
KOHKypeHIIyje.

Y ToM cMmcny Bajba LIEHMTH Jla YKONMKO JIBa KOHKYpDEHTa Ha pesie-
BaHTHOM TPXXMIITY 3aK/by4e YyTOBOP O MCTPaKuBamby U capajiibyi, BEOMa je
BepoBaTHO fia he ce y TakBoM yroBopy Hahm u kiaysyie Koje 6u perynmcaue
IleHe MPOM3BOZia M YC/Iyra Koje 01 KOHKYPEHTU IIpy>Kaly jefiaH APYTroM Y
Wby UCTyHera IpefMera yropopa. OHO HITO MOXKe IpeAcTaB/baTi IPo-
671eM ¥ IIpefCTaB/baTy IPETHY KOHKYPEHLUjM Ha PeleBaHTHOM TPXKMIUTY
jecTe curyaruja y Kojoj 61 KOHKypeHTH OfpefuIn LieHy 10 Kojoj 6u mpopa-
BaJIU TIPOV3BOJ WIN YCIYTY ilipehum nuyuma, Te 61 CTOra Kao TelIKy IOBpe-
NIy KOHKYpeHIuje Tpe6ano cMaTpaTi caMo 0Baj mocneaby cryyaj.)” Crnmdan
npuMep 61 UCTO OMO CTydYaj BEPTUMKATHOT CIIOpa3yMa y KOjeM je HaBefjeHa
MaKCHMaJlHa IjeHa IO KOjoj JUCTpuOyTep MOXe Jja/be IPOaBaTi peleBaH-
TaH IIPOM3BOJ, WIN je CaMO HaBe[eHa IpernopydeHa IeHa 3a [a/by IPOAajy.
Ha ocHoOBy TekcTa 3akoHa OBakBe Kjlay3y/e 61 HoBese O KapaKTepusalyje
CrlopasyMa Kao cIIOpasyMa KOju 3a IIOCIeAuIy MMa TeUKy moBpeny
KOHKypeHIuje. Y Teopuju, kao u 'y npasuma Esporcke yuuje'® u CAI! ne-
CIIOPHO je /ja yTBph1Bame MakcuMasHe IPOJiajHe IleHe Y 1a/boj IPOfiaju, Kao
u HaBobemwe NpenopydeHe NpojajHe LieHe y IPUHINIY He JOBOJe 0 MOBpe-
ma KoHKypeHnyje. OHo mTOo Mehy TeopeTndapuma crBapa ogpebhene cropo-
Be jecTe yTBphuBame MUHMMAJHe IPOJajHE IieHe KTy Kao 1 onpehnpame
¢duKcHe npenpopajHe eHe Kao o6asesyjyhe. Bpxosuu cyny CAJl je y mpecynu
y ciy4ajy Leegin og6amnyo 96 ropuHa crapy Ipakcy 1o Kojoj je ompehusame
IleHa y BEepTMKA/HUM yroBOopyuMa 6mia pa3marpaHa IpeMa CTPOTUM per se
HpaBWIVMa ¥ OJJIy4MO fla ce OBaKBM CiIydajeBu yOymyhe pasmarpajy Ha
ocuoBy rule of reason cranapna.’’ U y npasy EBporicke yHuje ce MOXe BH-
IeTH Jia ce ImpobeMy perynmcama Jabux nponagﬂmx IleHa TIPUCTyIa CBe
padunmpanuje, ma ce y Harpty HoBux CmepHuita®! koju mpare HapT HOBe

17 Ibid., map 11(1)(a); Commission Regulation (EC) No 2659/2000 of 29 November 2000 on
the application of Article 81(3) of the Treaty to categories of research and development
agreements, w1. 5(1)(c).

18 EC Treaty, Art. 101(1); Case 161/84, Pronuptia, [1986] ECR 353, par. 25; Commission
Regulation (EC) No 2790/1999 of 22 December 1999 on the application of Article 81(3) of
the Treaty to categories of vertical agreements and concerted practices, Art 4(a); Guidelines
on vertical restraints COM(2000/C 291/01), un. 47.

19  Sherman Act, Section 1; State Oil Co. v. Khan, 522 U.S. 3 (1997).

20  Leegin Creative Leather Products, Inc. v. PSKS, Inc., 127 S.Ct. 2705 (2007).

21  Draft Commission Notice, Guidelines on Vertical Restraints, nap. 221, JOCTyIIHO Ha afipe-
cn: http://ec.europa.eu/competition/consultations/2009_vertical_agreements/draft_notice_

en.pdf.
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Perynatuse o rpymHOM usysehy BepTMKanmHMX Copasyma’” Hamase Ofipei-

Oe Koje HaBOfie CUTYyaluje y KojuMa ¥ ofpebuBame NpenpopajHuX ILeHa
MOXKe OMTM OIpaBJaHO: y CIy4ajy ako mpousBohau mpencTaBu HOBM OpeH]
Ha TPXKUILTY, Y C/Iy4ajy KOOPAMHUpPaHe M KPAaTKOPOUYHe KaMIlambe CMarberba
MaJIONIPOfIajHUX IleHa Kao M C/Iy4ajy u3beraBama ymnorpebe IpousBoOfia Off
CTpaHe BeJIMKOT AUCTpUOyTepa Kao T3B. ,loss-leading” mpoussopa.

CBu oBM HpuMepM IOKasyjy fa je oppebuBame mpopajHe IieHe re-
HEepajHO Kao C/Iy4aj TellKe IIOBpefe KOHKYpeHLMje per se CyBUIIE IITypa
ofpenHNuIa, Koja MOXe JOBECTH [O IOTpEIlHe IPYMEHE OBOT MHCTUTYTA U
HaMeTamba HEHOTpe6HI/IX IIOCIOBHMX OrpaHNY€ba YICCHUIMIMA Ha TPXKULITY
U Ja 3aKOHY OBJie HElOCTaje JeTa/bHMja paspajja U Ipeunsupame caydajeBa
KOjU TIOf} Taj MHCTUTYT MOTIAJajy.

IV 3noynorpe6a qoMMHAHTHOT IOIOXaja

Ynan 15 craB 1 geduHuiIe ycnose moj KojuMa ce CMaTpa fla yYeCHMK
Ha TPXXMIITY MIMa JOMVHAHTaH N0N0Xaj. JepuHnimja je, y Hemro ckpaheHoj
dopmu, IpeyseTa 13 HeMavyKOT 3aKOHA O 3alITUTH KOHKYpeHIHje.

Hednuuiyja y crapom 3akoHy y 4. 16 je 6ua mpeyseTa 13 eBpOIICKOT
npaBa KOHKypeHIyje. ledpuuninja je 6una je3sukn Helpely3Ha, Tj. y IpeBo-
Iy cy 6uie n3ocTaB/beHe OUTHE OfjpeIHNIIe, TAKO Ja je Ha OCHOBY 3aKOHCKOT
TEKCTa Y JOMUHAHTHOM IIOJIOXKajy 610 caMO OHaj yYeCHMK Ha TP>KUILITY KOju
IOC/Iyje MOTIYHO ,HE3aBUCHO Off APYTMX YYeCHMKA Ha TPXKUIITY, OffHOCHO
KOjy JOHOCH IIOC/IOBHE OfiTyKe He Bofehy padyHa o MOCTIOBHMM OfTyKaMa
CBOjMX KOHKYpeHaTa...", IITO je Ha TPXXMIITY BeoMa PeTKa 1 Kpajibe eKCTpeM-
Ha cutyanuja. Opurnnansa fepunniuja EBpornckor cyna npasge rmacu: ,JJo-
MMHAHTaH I0/10X3j [...] ce OMHOCK Ha €KOHOMCKM jaK IIOTI0XKaj KOjy Y KMBa
onpebenn undertaking, koju My omoryhasa fja cripeun mocrojarme eeKTNBHe
KOHKYpeHIVje Ha TPXXUILITY, 1 o6e3behyje TpKUIIHY CHary #a ce IoHamIa y
3HATIHOj Mepu He3aBUCHO Of CBOjUX KOHKyDEHaTa, KyIlalla i Ha Kpajy 1 IIo-
Tpomaya“. OBakaB I0/I0Xaj He ICK/by4Yyje MOCTOjabe KOHKYPEeHIyje Y Ie/n-
HI, Kao IITO je CIy4aj KOJ MOHOIIONA M/IM KBa3) MOHOIIONA, aimu oMoryhasa
na undertaking xoju op mera ocTBapyje KOpPUCT, ako He fia oxpebyje, onma

22 Draft Commission Regulation (EC) no .../.. of ... on the application of Article 81(3) of the
Treaty to categories of vertical agreements and concerted practices; nocTynso Ha: http://
ec.europa.eu/competition/consultations/2009_vertical_agreements/draft_regulation_en.pdf.

23 Gesetz gegen Wettbewerbsbeschrinkungen, a. 19, cras 2, pedenna 1. Hemauku 3akon
nopen Beh HaBemeHux, HaBonu u crefehe Kputepujyme: Bese ca apyrum ,,Unternehmen
(undertaking); dbaxTuuka W MOTEHLMjalHA KOHKYPeHIja Kpo3 , Unternehmen sa ce-
AUIITIMA KaKO y OKB]/Ipy, TaKO U M3BAH Tep]/ITOpI/Ije Hp]/IMeHe 3aKOHa; MOFthOCT oa
CBOjy IIOHYAY M TPXKIby IIPeycMepe Ha APYTy poly u yciyre, Kao u MoryhHoCT cynpor-
He CTpaHe Ha TPXXMIITY Jia ce OCIIOBHO OKPeHe APYIuM ,, Unternehmen'.

117



YIAHLN IIpaBo u npuBpena

Y 3HAIIHOj Mepu yTUdYe Ha yCloBe IOf, KojuMma he ce TakBa KOHKypeHIja
OfIBUjaTI, M JIa y CBAKOM CITy4ajy JJOHOCK OfITyKe y 3HAatliHoj mepu He Bopehn
padyHa O KOHKYpeHT!Ma, CBe JOK My TakKBa mpakca He mreTu.“** TlocTojame
JOMIHAHTHOT II0710Xaja ce ofipebyje Ha OCHOBY OPOjHIX KBAaHTUTATUBHUX U
KBa/IMTaTVBHUX (PAaKTOPa, KOjU Ce OfHOCE Ha IPUPOY ¥ CTPYKTYPY TP KMIII-
Ta: (a) TPXKMIIHA CHara (TPXXWIIHK YAeNn, eMacTUIHOCT TPaKibe, IPOpadyH
npo¢utabuaHocTn), (6) Ipenpeke 3a ynasak Ha TPXKUILITE ¥ TPXKUIIHY PacT,
(B) cTpykTypanmHu ¢daxTopy, Tj. KapaKTePUCTUKE CBOjCTBEHE PeIeBaHTHOM
TPKMUIITYy (IIpaBHE ¥ A[MMHUCTPATVMBHE MpeNpeKe yNacKy Ha TPKUIITe,
sunk costs, TUHAMUYHOCT TP>KUILTA), KAO U KapaKTePUCTHUKE CBOjCTBEHE Ha-
BOJIHO JOMMHAHTHOM Y4YeCHUKY Ha TP>KUIITY, (r) dakTopu Koju ynyhyjy Ha
ozipeheHo 1MoCIOBHO MOHAIIAE.

HoBa pedunnimja xojy 3akoH mpepsuba je HempernusHa U INTypa.
Hempenusna je crora mro je 3axTeB KOjUM 3aKoH [e(pMHMIIE JOMUHAH-
TaH MO/MOXaj, Tj. ja KOHKYPEHT Ha TPXXMUIUTY UMa 3HA4AjHO 00U 707104 aj
Y 0gHOCY HA KOHKypeHifie CyBMIIe YOIIITEeH M fla OM ce IPUMEHMO 3aXTeBa
00JIMHO TyMaueme IITO CBAKaKO He IONPUHOCK IpaBHOj curypHocTu. lTy-
pa je 3aTO IITO KPUTEPUjyMy HaBefieHM MeTOHOM Habpajama, a Koju Tpeba
fla TIOC/Ty>XKe Y TyMadewy yCBOjeHe AeMHMUIMje HUCY JOBO/BHMU Ja 00yXBa-
Te pasHOBPCHE CUTYyalije KOje Cé Y KOHKPETHMUM C/1y4ajeBuMa MOIY jaBUTMH.
U3 jesuuke popmynanmje ce 3aKk/bydyje Ia je HaBefjeHA JIMCTA KOHK/IY3MB-
Ha U He JI03BO/baBa IPUMEHY NOfATHUX KpuTepujyma. Yak cy um Hekm of
KpUTEepUjyMa IPUCYTHUX Y HEMAYKOM 3aKOHCKOM TEKCTY, KOjU je CITy>XIO
Ka0 y30p, M30CTaB/beHN.

Vmajyhu y Bupy, ma y ckaagy ca SAA yrosopom, mocrojehn 3akon
Tpeba TyMauuTH M IPUMEHUBATU y CKIAAY ca acquis communautaire, Huje
jacHa ofyTyKa 3aKOHOfaBLa Jia OACTYIN Of fieuHNIIMje Ipey3eTe U3 eBpOI-
CKOT IIpaBa KOHKypeHLVje, KOjoj je HEJOCTajano IMpenusupame 1 Ja yBene
HOBY, OIIeT HejacHy M WTypy fAeduHMLUjy, 6asupaHy Ha HEMAUYKOM IPaBY
KOHKypeHIje. OBO MOXKe JOBECTM [0 IpobaeMa y IpyMeHN 3aKOHa y KOH-
KPETHIUM C/Iy4ajeBUMa, KaO ¥ HerOBOM KONM3UjOM ca IpuMeHoM SAA.

3akoH y Wi 15 ¢T. 3 ledpmHMIIIe TPETIIOCTABKY KOJIEKTYBHE JOMMHALMje
ako m3Mehy ABa WM BMIe y4eCHMKA Ha TPXKUINTY He IIOCTOjM 3HAa4ajHa
KOHKYPEHIIVja M aKO je IbJUXO0B YKylaH Tp>XUIIHMK yzieo 50% i Buie. 3aKo-
HOJaBall je ¥ oBJie 0110 MHCIMPUCAH pelllelheM HeMadyKoT 3aKOHa O 3allTUTU
KOHKypeHIVje, MehyTuMm, 3a pasiuky ofi CBOT y30pa 1 OBJI€ je OCTao Hellpe-
I13aH U M30CTaBUO JiBe OMTHE OfipefHMLIe:

24  Case 85/76 Hoffmann-La Roche (Vitamins) [1979] ECR 461, ctp. 38-39.

25 Faull & Nikpay, The EC Law of Competition, Second Edition, Oxford 2007, ctp. 323-
335.

26 Bugm dycHoty 24.
27  Gesetz gegen Wettbewerbsbeschrinkungen, 4. 19, cr. 2.
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1) na 6u ce 3a ABa MM BUIIE YYECHUKA HAa TPXKMIITY MOTA0 YTBPAUTH
KOJIEKTVBaH JOMIHAHTHOM IIOI0Xaj MOTpebHO je fa m3Meby mux
He IIOCTOjM 3Ha4YajHa KOHKYPeHIuja y ioinegy jegHe ogpehere pobe
unu ogpehere ycnyie, Koju je mapaMeTap 3a pelleBaHTHO TPXKUIITE
y KOHKPETHOM CITy4ajy, a He Aa u3Meby mux yommre He mocToju
3Ha4YajHa KOHKYpeHLMja; Kao U fa

2) y4ecHMIM Ha peleBaHTHOM TPXKMINTY Kao ILIeIMHA MOPajy MCITy-
aBaTy CBe YCJIOBe penBubene fepuHncannm ogpenbdama 3a yTBp-
buBame nocrojama JOMIMHAHTHOT [10710Kaja, Y GopMu IpefBuheHoj
3a T3B. [I0jeIlUHAYHO JOMMHAHTAH MOJI0XA].

3akoH je y wi. 16 yTBpAmo 3abpaHy 3/m0ynoTpebe JOMMHAHTHOT
Ho/I0Xaja y opMu reHepaHe KaaysyJie, a 3aTVM je MHCIMPICAH pellehIMa
91, 82 YroBopa o ocHuBamy EBporicke 3ajemauiie,”® HaBeo Koju ce cydajeBn
HAapOYMTO CMATpajy 3moynorped6om. OHO IITO je 3aKOHOfaBall HeOIpaBJa-
HO M30cCTaBuo je MoryhHocT mojegunadHor msyseha on 3abpaHe koje je
npenBubeHO y eBpOIICKOM 3aKOHOJABCTBY, @ UMjyi YCTIOBU Cy CIIMYHU YCIIO-
BIMMa 3a TojeanHauHo nsysehe on sabpane pecTpukTUBHMX criopasyma.”’ Ha
OBaj HAYMH je eBeHTya/lHa OffOpaHa yueCHMKa Ha TP>KUIITY Koja 6u 6ma 3a-
CHOBaHa Ha nosehamy euKacHOCTI 1 JOKa3y la HOTPOIIAYN Y KOHKPETHOM
CIy4ajy He TpIle IITeTy oHeMoryheHa, a caMyM TUM ¥ TeCT KOjU je IPOICaH
3aKOHOM JOBOAY IO CaHKIMOHMCAama Kao Pajilby 37I0ynoTpebe CydajeBe
KOju TO He 6u Tpebasno fa 6yny.

V KoHueHTpamyje y4eCHMKA Ha TP>KUIITY

3akoH y 4. 17 peduHmIe mojaM KOHILIEHTpaluje, JOK je MojaM KOH-
Tporne fedunucan Beh wi. 5 3akona. VicToBpeMeHo, ycoBe 3a oljeHy 0baBese
HOJJHOIIIeha 3aXTeBa 3a OJOOpeme KOHIEHTpallMje 3aKOHOAABAl] je YBPCTHO
y W1 61 3aKoHa, 1Ia je y4eCHUIMMA Ha TP>KUIITY 3a OLIeHY ITOCTOjamba obaBe-
3€ HEOIIXO/IHA JIOTMYKO-TIPaBHA pajilb-a yBe3uBarba CafipykKaja TeKCTa 9. 5, 17,
61 1 63 3aKoHa, OTHOCHO 3a y4eCHNUKe Ha TPXKMUIITY XapTHja Off BPeSHOCTU
v 4raHa 64 3axoma.>

28 Yn. 102 y HOBOj HyMepaluju 4raHoBa, AHekc Yiosopa o ynkuuorucary EY u3 Jlu-
caboHa, HOCTYIHO Ha: http://eur-ex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2007:
306:0202:022 9:EN:PDF.

29  Guidance on the Commissions Enforcement Priorities in Applying Article 82 EC Treaty
to Abusive Exclusionary Conduct by Dominant Undertakings, nap. 30; DG Competition
discussion paper on the application of Article 82 of the Treaty to exclusionary abuses, map. 84.

30 Ilopepn 6pojHMX APYIMX HealeKBaTHUX yIOTpeba TEPMMHA, a IPEBACXOJHO IPOCTUM HO-
TpenrHyM IIpeBOJOM 6pOjHI/[X VHCTUTYTa y NpeAMETHOM 3aKOHy NCTn je HaBE€OEH Kao
npumep 6yayhu fa Hoiupukayuja Mo>xxe IMaTH caMo 3Hadere Hajase, 00aseciiiy U CIL.,
a HMKAaKO U 3aXTeBa.
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Ycnosu u3 ynraHa 61 3akoHa Cy alCOMyTHO HOBM Y OJHOCY Ha paHuje
3aKOHCKO pelllerbe, KOjUM je 3aKOHOflaBall OUYMITIEFHO >Kermeo ja msabe y
cycper cBuM ynyheHuM npumMenbaMa M yTBpAY 3HA4ajHO BUILE IIparoBe 3a
obaBe3y IIpujaBe KOHIIEHTpaluje, a KaKo 6u ce m3bere curyanmje y Kojuma
je camo jefiaH off y4eCHMKA y KOHIIEHTpaLUjy MICIyHhaBao obaBe3He yCIoBe
InpujaBe U3 WI. 23 cTapor 3akoHa.

MebyTtuM, 3akoHOAaBall HAaKOH IIPONNCHMBAMKba BUIIMX IIParoBa 3a
IpUjaBy KOHLIEHTpPALVja YHOCH HOBY (OPMY/IAlNjy, YIPAaBO CYIIPOTHO LV/bY
CIIpedaBama afMMHUCTpaTuBHOr ontepehmBama KoMucuje n ydyecHuka Ha
TPKUIITY KOHTPOJIOM TPXKMIIHO Oe3HauajHMX KOHILEHTpanuja, yBohemem
CT. 3 HaBegeHor WwiI. 61. HauMme, oBOM ofpen6oM yBezieHa je oO6aBesa mpujase
KOHIIEHTpallMje 3a CBaKy IIPOMEHY KOHTpPOJIe KOja ce CIPOBOAY 110 OCHOBY
apotiuca xojum ce ypehyje upeysumarve AKUUOHAPCKUX gpyuwiiliasa, He3a-
BIUICHO Off MICIYHEHOCTM ycnoBa u3 4i. 61 cr. 1 3akona. Ilopen ocHoBHOT
HepasyMeBama LM/ba KOHTPOJIe KOHIIEHTpalija, 3aKOHOJaBall je IIOHOBO
HPOITYCTNO fIa YCK/Iafu ob6aBe3e y4yeCHMKa Ha TPXKUIITY XapTuja Off BpeLHO-
CTH, y CK/IAJly ca IIpONMcKMa Kojuma ce ypebyje mocimosame oBux mpuspes-
HUX JPYIITaBa, ¥ Ofipei6u o o6aBe3y IpujaBe U KOHTPOJIe KOHIEHTpallyja.
Hauwme, 3akon y ur. 63 cT. 1 Tau. 2 nmpenBuba ob6aBesy mmpujaBe KOHIIEHTpaIyje
y POKy op 15 maHa o u3Bplema IpBe Of HaBefleHuX panmy, usmeby ocra-
NUX U 06jasmuearba jasHol io3uea, 0gHOCHO TOHyge Unu 3aiieaparoa WoHy-
ge. Kpajme je HejacHO cTora Kajia ce TO MOK€ 3aTBOPUTH jaBHA IIOHYZa, a
fla IPeTXOJHO MCTa HUje HU 06jaB/beHa. YMECTO OYeKMBAHOT pellema fia ce
3akoHOM 06es6eny MOryhHOCT mpujaBe KOHIEHTpaluje 10 3aTBapamy Io-
Hyfe u yrBphuBamy ja /m je KOHTponHO ydemhe yommre o6e36eheHo Tj.
[a M je yoIluTe CIIpOBefleHa KOHIIEHTpalyja, 3akoH y Wi. 64 06e36ebhyje
MOTYRHOCT Jla ce KOHILIEHTpaIuja OfMaxX HOWMiupuKyje N 3aK/by4KOM IIpesi-
cepurka Komucuje 06e36enn npexup cupoBobema koHleHTpanuje. Caga 6u
HecpehHO M3abpaHy TepMIH HOWUPUKAYUje Y KOHKPETHOM CIIy4ajy X MOTao
Hahy cBOjy afiekBaTHY ynory jep 6u o6e3benyo camo ob6aBecT 0 HamepaBa-
HOM IIpey3uMamy, Koje 01 npeysumame 6110 npujasbeHo Komucuju camo
HAKOH ILITO je KOHTPONMHO y4euthe u 06e36eheno.

VI He3aBUCHOCT M cCaMOCTaMHOCT paja oprana Komucuje

Beoma BaXHO muTame y MOCTYIKY MMIIIEMEHTAIMjeé 3aKOHA M IIO-
NUTUKe KOHKypeHIMje Ha Tpxxuity CpOuje mpencTaB/ba U MUTamkbe Ha KOjU
HayMH Cy PperylIMcaHy IIO/IoXKaj M camocTanHocT Komucmje 3a samrury
KOHKYpeHIije. Y TOM CMUCIY HMje JOBO/BHO ofipeheme monyheno y wi. 20
3akoHa 1a je Komucuja camocitianmna u HesasucHa opianusayuja koja epuiu
jasna oenawherva. OBakBOM OfipelOOM je 3aKOHOZIaBaI] MOPA0O UMATH Y BUY
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He caMo JeK/lIapaTuBHO ofipeheme Beh 1 3amcTa umsb fja ce TyMauemwe U pu-
MeHa 3aKOHa 3aCHMBA MICK/bYy4MBO Ha €KOHOMCKMM ¥ NpaBHMM OCHOBaMa,
a HUKAKO II0f] MOJIUTUYKUM IPUTUCKOM MM TaK (PUHAHCUjCKO-OYIIeTCKUM
OrpaHMYEeHIMa.

Y HmocTynKy ofjlyunBama U fOHOLIema omnyka Komucuje ounrnenso
je la je HOBMM 3aKOHCKMM pelIehlMa YuMibeH KpylaH Kopak yHasaj. Hau-
Me, 3aKkoHOM ce mpeuba ycTaHOB/baBamwe Ba oprana Komucuje®! — Caser
Komucuje u npencepunk Kommucuje. Caser je npensuheH kao Koymerujanum
OpraH KOju [OHOCKM CBe OIJIyKe M aKTe O MUTAmMMa U3 HAJISKHOCTU
Kommcuje, a ynne ra npencenuuk Komucuje u yetupu 4nana. [Jakse, osfie je
yTBpheH jenan crenyudnyan cucteM Koju npensuba, oneT caMo eKIapaTuB-
HO, KojlerujaHy opra — CaBeT JOK 3allpaBo O CBUM OUTHMjUM IUTambMMA
opyydyje ckpuseHu uxokocHu opian Komucuje Tj. mpencenHuk Komucuje
KOji je M caM Jleo KojerujaaHor oprasa. IIpegsubenn cucreM opmyunBama
je crora Impe cBera MHOKOCHM MMajyhm y BuAy cBa 3aKOHOM IIpONMCAaHA
opnamhema 3a omTyunBame InpefcenHuka Komiucuje, He3aBUCHO Off CTa-
Ba nma u Myibewa CaBera Komucnje. Ilpencenauk KoMucuje crora yxuBa
Hajimpa osnamhera Koja ce mpe cBera ormemajy > y cnepehem: (a) monocn
3aK/by4aK O MOKpeTamwy IOCTYIKa; (6) omrydyje o cupoBobemy ckpaheHor
MIOCTYTIKA U JOHOCK pellere y cKpaheHoM IMoCTyIKy; (B) HOHOCH 3aK/bydaK
o cuposobemy yBubaja 1 Bemradema; (r) JOHOCK 3aK/by4aK 1 O CIPOBODhemy
HeHajaB/beHOT yBubaja; (1) MOHOCK 3aK/bydak o ImpuBpeMenoj mMepu; (h) mo-
HOCU 3aK/byyaK O IpeKu/ly IOCTYINKA, OJHOCHO O HAacCTaBKy IOCTYIIKA;
(e) ommamhyje mojenmHayHa cryKOeHa nuIA 3a CHpOBODheme MOCTyIIKa
y CBaKOM IIOjefilMHAYHOM Cy4ajy; (k) jemuHM je oBnmamrheH fa Ipeucrmra
cajip)Kaj KOMyHMKaIMje y ciydajy moryhe smoymoTpebe mHpuBmieropaHe
KOMYHUKanuje us 4. 51 3akoHa.

Cse HaBefleHO IIPAKTUYHO 3HA4M fa je pencenHuK Komucuje u jenyan
HaJJIe)KaH fla OfLTy4M Jia /i he, Kaja 1 1o KOM OCHOBY OMTHM HMOKPEHYT IO-
CTyIak mpotus ofipeheHoOr ydecHMka Ha TPXKMIITY, fa 1 he ce u Koje mc-
Tpa)kKHe pajitbe Ipefys3eTn y IMOKPeHyTOM IOCTYIKY, Aa nu he opmamhena
muna Crpy4He cmyk0e CIIpoBecT) HeHajaB/beHU yBubaj, ma nm he ce mpe-
KMHYTY IOCTYIIAK aKo je 0 MUIUbelhYy MCK/bYIMBO NpefcenHnka Komucuje
KOHKYpeHIje HapylleHa caMO He3HaTHO, OfHOCHO fia 1u he ce mpekmny-
TY je[THOM 3aIlO4YeTy IOCTYIAK, Kao 1 fia /i he ce y4yecHMKY Ha TP)KMIUTY
uspehu npuBpeMena Mepa mwm He. VicToBpeMeHo, mpeficenHuk Komucnje je
jemuHM HaJUIeXaH jga omnydu fa mu he ogpebena koHleHTpaumja 6utn pe-
IIaBaHa y CKpaheHOM IIOCTYIKY”” U MICTOBPEMEHO je ayTOHOMAH Yy U3/aBakby
pelema 3a ofobpeme cipoBohema KOHIleHTpanyje y ckpaheHoM MOoCTyTKY.

31 Yn. 22 3akoHa.

32 TIlpencennuk Komucuje yxxusa u 6pojHa apyra opnainherma Mamwer 3Hadaja He3aBUCHO Off
Casera.

33 Jaxie, 6e3 pasmarpama 11 OfIy4MBama y OKBUPY Apyror oprata, 1j. CaBera Komucuje.
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3aKOHOJIaBIly je MOpao OMTM IO3HATO A Cé MHOKOCHM OPraH HUTfe
HJje TTOKa3a0 Kao IL[eMMCXOIHO U afIeKBAaTHO pellerbe, a ¢ 003MpOM Ha M3y-
3€THO TEIIKY IO3MIMjy Ca KOjOM je CBaKO TelO 3a 3alITUTY KOHKypeHIuje
CYO4YeHO y IOCTYIKY omnyumBama. Tako je y Hemaukoj paspaben cucrem
KOJIETMja/THUX OPraHa” HAJIOKHMUX MCK/BYYMBO 3a IOHOIIEHme ofnyka. Vc-
TOBpEMeHO, HY TIpeficeTHNK HeMaukor Tefa 3a 3alITUTY KOHKypeHIje  He
MOYKe VIMAaTy IMPEKTHOT HY MH/MPEKTHOT yTUIlaja Ha JOHOIIEbe OfIyKe. Y
UK je 2002. romuHe M3MeHeH MHOKOCHM CUCTEM OJIyYMBarba OCHUBAMEM
Office of Fair Trading xao ¥ [pyror Tema 3a 3alITUTy KOHKYpeEHIVje
Competition Commission. Llup ocHuBama ob6a Tema Kao KOMErujasHux op-
raHa je ympaBo OMlIo orpaHn4aBame opnamhema Koja je 1O Taja y>KUBAoO
Munnctap. Ca MCTUM IMBeM je cripoBefieHa 1 pedopma y Xomanpauju 2005.
rofimHe o] Kaja je yrephen Tpowtanu on6op y NMa® kao konernjamso teno
3a JIOHOUIEbE O/TyKa.

CaM 1wp 3aKOHOAABLA IpM yTBphKBamba MHOKOCHOT OpraHa ca Haj-
mupuM onanthemMa CTOTa OCTaje HEMO3HAHMIA® 32 ayTOPe OBOT TeKCTa
YTONMKO BUIIE HITO VICTY NPeAiCTaB/ba KOPaK y CyIIPOTHOM INPaBIly Off OHOTa
Koje Cy IpyTe ip>KaBe IIpefy3MMajie HA OCHOBY paHMjMX JIOIINX MICKYCTaBa, a
KOju je 6110 yTeMe/beH y paHujeM 3aKOHY O 3aIUTUTU KOHKYpeHIVje.

3akoH Takobe yBoau u crnenudukyje cucteM paga CaBera y CBaKOM
nojemuHOM cny4ajy npensubajyhu ga npepcenank Komuncnje onpelbyje nsse-
CTHOLIA KOjU Y capajiiby ca CIy>KOeHMM JINIeM IIpUIpeMa IIPeIor OfIyKe 1
usBemTaBa CaBeT O CBUM GUTHNM YMEEHMI[AMA M OKOMTHOCTMMA CTydaja.>>
OsakBo ozpeheme je cBakako Ha IITETy CBUX CTPaHaKa y IOCTYNKy 6yayhn
Ia UCTU u3éecitiunay, y>XuBa ¥ Ipaso Inaca Ha cegHunyu Caseta. Vcrospe-
MEHO, OBaKBMM CHCTEMOM, Y KojeM IpefncefHuk Komucuje daxkrtuukm Hag-
I/Iefia, IpefyIaXke U ofobpaBa CBaKy pajilby y HOCTYIKY M APYTM IJaC IpU
opnydnBamy CaBera Moxke 6uTu o6e3beheH u mpe Hero usseciiunay, Ipu-
npemu OfTyKy u ob6aBectu CaBeT O pe3y/nTaTuMa CIPOBefIeHOT OCTYIIKa.

Ha HesaBMCHOCT M caMocTanHOCT paja Komucuje cBakako yTuUIaj
Moxe nMmaru u npensubenn HaumH PuHaHcupamwa Kommcuje. Vako je cac-
BUM jacHO U oIpaBAaHo ja Kommcuja He MoXe 1 He CMe OCTBapMBaTU IIPK-
XOJ] 3 M3pedYeHUX Mepa’ Y MOTIYHOCTH je HejacaH Lwb ofipenbe 4. 57

34  Beschlussabteilungen.
35 Bundeskartellamt.
36 Nederlandse Mededingingsautoriteit.

37 Ocum yKkonmumko Iwb Huje yTBphuBame marel 6poja xapuxa y naHyy TMpeKo KOjUX ce
MOJKe OCTBAPUTH YTHIAj] Ha HE3aBJYICHOCT M CAMOCTa/THOCT pajia OpraHM3alje.

38 Y. 25 3akoHa.

39 Y HekuMm fpxaBama EY je MIaKk yCTaHOB/BEHM M CHUCTeM IIPOLIEHTYaIHOT OfOMTKA Off
uspedeHe Mepe 3a GQUHAHCHpame Tela 3a 3aIITUTY KOHKYPeHIuje.
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CT. 4 3aKkoHa KojuM ce mpegsuba fia ce kamaiie u Ociliany WPOUKOSU Y TIO-
CTYIIKy CyZCKe KOHTpojIe peuera Komucnje ncmnahyjy Ha teper Komucuje.
OBaxkBOM ofipefbOM ce CBaKaKO yrpo)kaBa HE3aBVCHOCT ¥ CAMOCTATHOCT
pana Kommcuje 6ynyhu fia je mcTa nsnoxeHa, y CKIajly ca M3pasuTo BYCOKO
NIPOMCAaHNUM yrpaBHUM MepaMa,’’ 1 Moryhum mspasuto BUCOKMM TpoII-
KOBMMa Y IIOCTYIIKY CyACKe KOHTpoOJIe Ipef YIIpaBHUM cynoM. VicToBpeme-
HO, HUje jaCHO HU KaKo je 3aKOHopaBall npefsujeo fa Komucuja y npen-
nory (QUHAHCHjCKOr IUTaHa KOju HOCTaB/ba MUHUCTApCTBY QUHAHCHja U
Brnapy Ha offo6peme 3a CBaKy HapeHy TOAVHY IIPeBIU/Y €BEHTYaTHU MCXOT
OKOH4Yama Oyayhux ympaBHUX IOCTyIakKa U CyfCKe KOHTpPOJe MCTHX, Kao
U BUCVMHY Mepa, KaMaTa M TPOIIKOBA KOju MOTY YMHUTH pacxop Komucuje.
OBakBo peleme CBaAKaKO MOXe IOBECTH IO TOTa Jla CPefICTBA 3a paji I1a CTo-
ra 1 obaB/pame noBepeHnx nocnosa Komucnuje 6yne 6moknpaHo 3a ce Bpe-
Me Tpajarba CY[ICKOT IIOCTYIIKa OCTBapMBaiba IIpaBa YYECHMKA Ha TPXKUIUTY
Ha nospahaj ucrmahene Mepe, kamata u cBMX npumnazajyhux Tpoukosa.

Gorana KRSIKAPA, LL.M. (Amsterdam Law School)
PhD Researcher at the Freie University, Berlin

Milo§ ANDROVIC, LL.M. (Amsterdam Law School)
Senior Expert Associate in the Commission for the Protection of
Competition

DEFAULT SOLUTIONS ADOPTED IN THE NEW LAW
ON PROTECTION OF COMPETITION

Summary

This article* contains general and individual objections on deficient solu-
tions introduced in the new Law on Protection of Competition, in force as of
November 1, 2009. The authors of the text have been primarily concerned with
the lack of clarity in defining particular legal provisions that could prove to be
important in regards of the legal safety and adequate enforcement in the admin-
istrative procedure and judicial review. These are expected to prove purposeless
taking into account its ambiguity and likely doubtful interpretations. The article

40  Jlo 10% yKyTHOT rOAMIIE-ET IPUXOJA.

* This article is a summary version of the comment on the new Law; full text is available

upon request submitted to the authors; the expressed opinions and positions are solely of
the authors assuming full responsibility for it.
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does not contain direct guidance and/or proposals for modifications of the iden-
tified defaults and does not represent conclusive and final list of all recognized
deficiencies. However, it stresses out the most important ones, in the opinion of
the authors, which represent threat for both market participants on the territory
of the Republic of Serbia and alike for the Commission for Protection of Compe-
tition, acting as a regulatory body enforcing the new Law.

Key words: agreements, restrictive, abuse, dominant, concentration, in-
dependent, Commission, competition.
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YK 346.545/.546(4-672EU)

Boigan TELITHR
afiBOKaT

3HAYAJ HOBOT SIEC TECTA Y IOCTYIIKY
KOHTPOJIE KOHIIEHTPAITMJA®

Pesnme

Togune 2004. Espoiicka komucuja je ycéojuna Hosy ypegoy o KOHIpo-
U KOHUEHIPAuUja Kojom je yeéegeH HO8U CyUCHIAHTHUGHU Tecill 3a oue-
HY §0360/beHOCITIU KOHUEHIUPAUUjA, a KOJuM je 3amerver UpeiixogHu iteciil
gomunaninociiu. Hoeu ihecii ce nasuea theciti iocilojarba 3Ha4ajHol
Hapywaearea edpuxacHe KoHKyperyuje, ognoco SIEC ifiecii.

Ipaiaehu osaj tipumep, 2005. iogure, Hapogna cxynwitiuna Peity6nuxe
Cpbuje yceojuna je 3axoH o 3auiiuiliu KOHKypeHyUje, KOjU je HAKHAGHO 3amerbeH
Hoeum 3aKoHOM 0 3auitiuiliu KoHkyperyuje 2009. iogune. IIpsobuitinu cpicku
3aKoH, kao u reios TpeHYWIHU HACTEgHUK, ipedciliasmpajy WpaHckpuilyuje
upasuna xouxypenyuje Eepoiicke yruje yxmwyuyjyhu u noeu SIEC iiecii.

Y osom pagy pasmaiiipam pasnoie 3a pepopmy Kao u yiiuyaj Hoeoi itie-
citia y KOHIponu KoHueHimpayuja kaxo y EY itiako u y Cpouju.

Yunu ce ga je inasnu 3nauaj yeoherwa nosoi SIEC iiecitia jous ysex He
{WonuKo y UpuMeHU KOIUKO Y YUutbeHUUU ga ce reiosum yeoherem tiokasyje
HeqeoCMUC/IeHa HaMepa ga ce Upuxseailiu éeliuna usHeitiux pasnoia 3a pegop-
MY cyUctlanimiueHol Wieciiia, Kao u ga ce jacHo ykaxce Ha 6ygyhu tpasay, KoH-
{iposie KOHUeHIIPAUUja Ha esPolicKoM HUB0Y.

Kmyune peuu: xonxypenuuja, SIEC imecin, SLC inlecili, KOHIIPONA KOHUEH-
wipayuja, Espoiicka ynuja, Cpbuja, pedpopma.

* CraHOBMIITA M3HETA Y OBOM WIAHKY IPEfCTAB/bajy IMIHY CTaB ayTOpa U HI Ha KOjU Ha-
4UH Ce He MOTy CMATpaTy 3BaHMYHMM CTaBOBMMA afIBOKATCKe KaHIemapuje Kapanosuh
& Huxomuh O]I.
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I YBop

Hakon pBorogummer nepuopa npunpeme, Ebponcka komucmja 1.
Maja 2004. roguHe yCBOjUIA jeé HOBY Ypeu6¥ 0 KoHIeHTpanyjama (eHr. EC
Merger Regulation; y pamem Tekcty: ECMR)" K0joM ce 3aMemyje IPeTXOfHA
Ypen6a o xoHuentpauujama EY ox 1990. roguse (y mamem Tekcry: Crapa
ypen6a).2 HajkonTpoBep3H1je nmurame TOKkoM Iepuopa npumnpeme ECMR-a
Koje je 6MI0 ¥ IIpefMeT HajUHTeH3MBHUje JiebaTe je 610 ycBajare HOBOT
TecTa 3a OlLEHY MO3BO/bEHOCTYM KOHIIEHTPallMja, OJHOCHO TeCTa IOCTOjamba
3HAYajHOT OrpaHNMYaBamba, HapyllaBama WIM CIIpeyaBama KOHKYpPEHIVje
(enr. Significant Impediment of Effective Competition test), T3B. SIEC TecT.
Y Cp6uju je 2005. romHe OHET 3aKOH O 3aUITHTHM KOHKypeHIje,” Koju
je 2009. roguHe CTaB/beH BaH CHare JOHOIIEHEM HOBOT 3aKOHA O 3alITH-
i KoHKypeniumje." O6a HaBeeHa 3aKOHCKA aKTa MPENICTABbAjy MOTIYHY
pelenIyjy eBpOICKOT IIpaBa KOHKYPEHIIMje U CTOora, 06a Cy y IOTIyHOCTH
ycBojuna HoBu SIEC tect us ECMR-a.

OBaj pap ce 6aBu Mpo6IEMATNKOM pasjiora 3a JOHOLIEHEe HOBOT TeCTa
U IMUTambeM Jia /I je OBaj TeCT MMPOU3BeO MKaKBe CYIITMHCKe IpOMeHe Mpu-
JIMKOM OlieHe KOHILIEHTpaINja, ¥ aKo jecTe, Koje? IIpBeHcTBeHO hy, y moTpasn
3a O/IFOBOPOM Ha HaBefieHy IPOOIeMaTyKy, IPUCTYIUTI YHOPeTHOIPaBHOj
aHa/IM3YU IPETXOZHO MOCTOjehMX TecToBa y aHIIO-aMepUYKUM U eBPOIICKIM
jypUCAMKIMjaMa, Kao Haj3HAYajHUjUM IPAaBHUM CUCTeMUMa U3 06/1acTy Ipa-
Ba KOHKypeHIuje. Hakon Tora hy nsBpumry mperses HajsHauajHUjuX pasio-
ra Koju cy v HaBoheHM IPUIMKOM UCTHIIaa 3aXTeBa 3a mpoMeny Crape
ypenbe u pedunmucamwa HoBor SIEC tecta. KonauHo, pasmorpuhy pmejctBo
IIpMMeHe HOBOT TecTa IIPYIMKOM OLieb/Bakba J03BO/beHOCTY KOHIIEeHTpalilja,
HOoCeOHO ca eKOHOMCKOT acCIleKTa, KOjU je VHaue IJIABHU NPUPOJHO IPaBHU
ratio IpaBa KOHKypeHIuje.

IT 3navaj u npernen nocrojehux cyncranTMBHUX TecToBa

Cyucitianimusnu imiecitiosu, meby koje cnapga u SIEC, cy pasnu4ntu te-
CTOBM) Y ITpaBy KOHKYP€HIIMj€e KOji c€ KOPUCTe Ka0 OCHOBHM KPUTEPUjYM KOjI
mebuHmIe 00MM OlLieHe IpaBHe [03BO/BEHOCTH ofpebeHe KOHIjeHTpaluje

1 VYpenba EBporncke xomucuje 6p. 139/2004 op 20. janypa 2004. roguue (Official Journal
L 24, 29.1.2004), goctynHo Ha: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri
=CELEX:32004R0139: EN:NOT.

2 Ypenba Espormcke xomucnuje 6p. 4064/09 o 21. renem6bpa 1990. ropune (Official Journal
L 395), moctymHo Ha: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:319
89R4064:EN:HTML.

3akoH o samrtuTy KoHKypeHuuje (Cryxbenu inachux PC, 6p. 79/2005).

4 3akoH o 3amrtuty KoHKypeHuuje (Cryxbenu inachux PC, 6p. 51/2009).
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y4ecHMKa Ha TpXKUIITY y oppebenoj jypucamkuuju (anp. EBporcka yHu-
ja, Cjenumene Amepuuxe [IpxxaBe wim Cpb6uja). Hajmpe je HeomxomHo
00jacHUTU TeHepa/HM 3HA4yaj CYICTAHTMBHUX TECTOBA, OFHOCHO HAa4YMHA
IBJIXOBOT Te(MHUCAbA.

Haume, HauMH Ha KOju ce peryiuly CylcTaHTMBHM TeCTOBY MMa IIpe-
CyHaH 3Hayaj NPUIMKOM OlieHe JO3BO/bEHOCTU ofpeheHe KOHIeHTpaIje.
CynCTaHTMBHU TeCT IPONNCYje 00MM U OKBUP y KojeM je oapehenu gprxas-
HJ OpraH HaJyIeXXaH 3a 3alITUTy KOHKYypeHIMje obamiheH ja mpue mpumm-
KOM MCIIMTUBAKA JIejCTBA U JO3BO/LEHOCTH jeflHE KOHIIEHTpalyje yYeCHMKA
Ha Tpxumty. OBO [pyrMM pedyMa 3HauM Ja jefHa KOHIEeHTpaluja MOXe
OuTK IporIalleHa Kao HeJ03BO/beHa MICK/bYUYMBO 13 Pasjiora KOju ce MOTY
IIOJBECTY IO CYIICTAaHTVBHY TeCT, OBHOCHO fla CBe KOHIIeHTpalyje, Koje 6u
XUIIOTETUYKY MOIJIe J1a, ca €KOHOMCKe TauKe IVIeAMILNTa, MIMajy HeraTuBHe
Hoceulie 10 KOHKYPEHIIN]Y, a KOje cé He MOTY IIOIBECTY IIOf, KpUTEpUjyMe
npenBubeHe onpeheHNM CYyNCTaHTMBHMM TECTOM MOpajy OUTU IpoIaleHe
Kao J03BobeHe.” Vice versa, y 3aBUCHOCTY off fieMHICamba TeCTa, TIOCTOjM
TaKohe OIAacHOCT Ja Ap>KaBHY OpraH HaJIeKaH 3a 3alITUTY KOHKypeHLuje
3abpaHu clrpoBobeme KOHLIeHTpaljyje Ha OCHOBY VICIIYEBeHOCTY KpUTepujyma
npensubeHNx ogpeheHNM CyIICTAaHTMBHMM TECTOM, MAKO Yy CTBAPHOCTM IIpef-
MeTHa KOHIIeHTpalyja He 61 3Ha4ajHO OrPaHNYNIIa, HAPYIIIa V/IM CIIPeyn-
JTa KOHKYPEHIIMjy Ha peleBaHTHOM TP)KMINTY WUIM OM YaK MMaja U IOTIYHO
CYIPOTHO, TIO3UTUBHO JIEjCTBO IO ONIITY A06po6UT MoTpomaya.’

ITocToju BuIle BpCTa CYNCTAaHTUMBHMX TECTOBA Off KOjUX Cy, HE pady-
Hajyhu HoBu SIEC TecT, HajaHa4ajHMju SLC TeCT U TeCT JOMVHAHTHOCTIL.

1. SLC tect

CyICTaHTMBHU TeCT KOjU je y IpVMeHM y BehuHM aHITIO-aMepUYKMX
jypl/lcm/mu]/[ja,7 0J KOjUX Cy 3aCUTYPHO, ca aclleKTa IIpaBa KOHKypeHIlje,
HajsHavajHuje CAJl, HasMBa ce TECT CYIUTMHCKOT CMam€Ha KOHKYpPeHIVje
(enr. Substantial Lessening of Competition Test), nosHatuju xao SLC imeciti
WM §iecill KOHKYpeHyuje.

SLC TecT je y KaKo IIPaBHOj TaKO U €KOHOMCKO] CTPYYHO]j jaBHOCTI/I8

N3y3€THO XBa/b€H 360r CBOje (1)JI€KCI/I6I/IHHOCTI/I IIPpUINKOM OLI€HE NO3BO/bE-

5 Lars-Hendrik Roller, Miguel de la Mano, ,,The Impact of the New Substantive Test in Euro-
pean Merger Control®, European Competition Journal, Vol. 2, No. 1, April 2006, ctp. 9.

Lars-Hendrik Roller, Miguel de la Mano, #as. unanax, ctp. 11-12.

Tecr ce xopuctn y CAJl: Clayton Act 15 USC 18, S. 7; Aycrpamuju: Trade Practices Act
1974, S. 7; opickopa je ycBojeH n 'y YjenumeHoM KpamescTsy: Enterprise Act 2002, S. 35.

8 Alison Jones, Brenda Sufrin, EC Competition Law - ond edition, Oxford, 2004, ctp. 910-
916.
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HOCTU KOHIeHTpanuja. OBO IOTOTOBY, ¢ 003MPOM Ha UMHLEHUIY Ja TeCT
ocraB/ba MOryhHOCT fJa moOcCTOjame Oun0 Kojel CYIITMHCKOL, OJHOCHO
3HAYajHOI CMambelha KOHKYpPeHIMje MoXKe OUTM IOAJIOKHO OLIEHM U eBeH-
Tya/THOM CaHKIMOHMCAlby, HEBE3aHO Of TOTa /la /M TO 3a UCK/bYYUBY IIO-
CTIeVIly MMa CTBapame MM jadarbe JJOMMHAHTHOT MO/I0Xaja (Kao IITO je TO
CITy4aj KOJ| PaHMjeT €BPOICKOT TECTa, MO3HATUjer KaO ieciti gOMUHAHIIHO-
ciiu). Haume, jemHa KOHIleHTpaumja ce cMaTpa jja 6u Morza ja JoBefe 10
CYWITMHCKOT CMamema KOHKypeHIuje Kajja ce MOXKe IpPeTIIOCTaBUTH Aa he
mohu 10 TakBOT CMamema pUBanNUTETa M3Mely KOHKYpeHTHMX yJeCHMKa Ha
TPXMIITY fla 6M TO 3a MOCIEAUIY MMAJIO IITeTy 1o morpourade. CymrnHa
koHnenTa SLC TecTa je y KOMIIapalyju cTama 1 edeKkaTa 1o KOHKYPeHIVjy
Ha peleBaHTHOM TPXKUIITY IIpe CIpoBohema KOHIIeHTpalije Y OfHOCY Ha
XUIIOTETUYKO CTarbe HaKOH CIpOBOhemwa KOHIeHTpallje.

Crora, SLC omoryhaBa KOHTpO/Ty ¥ OHMX KOHIJeHTpaluja Koje JOBO-
Iie IO T3B. YHunawtiepanxol egexitia (VM jOLI ITO3HAT KaO HEKOOPAMHICA-
Ha gejcrsa) '’ kao u ynorpeby dpuiosopa euxacrociiu,!* xoja he o6a GuTn
KacHuje objammena. Takobe, oBaj Tect je omoryhuo, Hapounto y CAJl, mpu-
MeHy BeoMa 3HaYajHIX HOBUX METONa eKOHOMCKe aHam3e, 2 mpumkom ore-
He KOHI[eHTpalllja, Y KOMIIapalllji ca CKOPO PUIMIHOM IPUMEHOM CTPYK-
TYPHOT MOJie/Ia aHa/mm3e y EBpOIICKOj YHUjI.

2. Tect poMMHAHTHOCTH

Ipyru 3HadajaH CYICTAaHTMBHM Te€CT KOjU je IIO3HAaT Y IIpaBy
KOHKYpeHIVje moTude u3 npasa EBporncke yHuje n 6mo je perymmcan Cra-
poMm ypenbom u3 1990. rogune. OBaj TecT je 6110 MMO3HATUjU U KAO Hiecili go-
MuHaHitinocitiu u npepBubao je 3abpany:

LCHBAPALA UMY jauara JOMUHAHIIHOI H07I0Maja Koje 3a Hocmequuy
UMa 3HAa4ajHo Hapyuiasare euxacHe KOHKypeHyuje HA 3ajegHUUKOM
TAPHCUMTAY UNU HeT060M 3HAUAJHOM gery”.

[MIraBume, Huje 6mno usHenabyjyhe mro je Crapa ypenba mpeysena
KOHLIENIT JOMUHAHTHOT II0/I0aja Y CBOM CYIICTAHTMBHOM TECTY, C 0031upoM
Za je oBaj mojam kopuinhen y wiany 82 Pumckor yrosopa us 1957. rogue,
Kao u y 4iaHy 66(7) cap Beh uctexnor Ilapyuckor yropopa o yIby u 4enmky
u3 1951. rognue. Haume, y Bpeme kapa je ycBojena Crapa ypen6a Beh je 6mma

9 Maher M. Dabbah, EC and UK Competition Law, Cambridge, 2004, ctp. 529.
10  Richard Whish, Competition Law — 6t edition, ctp. 852.
11  Lars-Hendrik Roller, Miguel de la Mano, nas. unanax, ctp. 9.

12 Giorgio Monti, ,The New Substantive Test in the EC Merger Regulation — Bridging the
Gap Between Economics and Law®, noctynHo Ha: http://preprodpapers.ssrn.com/sol3/pa-
pers.cfm?abstract_id=1153661 &rec=1e&srcabs=985509, cTp. 7.
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pasBMjeHa pasyMHa KOMMYMHA Cy[CKe ITPAKCe Y Be3y Ca 3HayerheM IIojMa Jo-
MMHAHTHOCTM y CMUCTTY 4iaHa 82 Pumckor yroBopa. Crora, 6uio je kpajibe
CBPCUCXOJHO Jla Ce OBa Cy/iCKa IpaKca yIoTpeOy IPWIMKOM IIpYMeHe Taja
Tek ycBojeHe Crape ypenbe, a paiy KOHTpOJIe KOHIIEHTpaluja.

Maxo je y Teopuju n npakcu EBporcke komucuje u EBporickor cypa
npasfe (y gamem Tekcty: ECIT) myxe Bpeme BoleHa AycKycnja oko anTepHa-
TUBHNUX TyMadema TecTa JOMMHAHTHOCTH, cymosu EY' cy yrepmmm na ce
TECT JJOMMHAHTHOCTHU CaCTOjU Off IBa KyMY/JIaTMBHA yC/IOBAa KOju HACTYIIajy
jeman 3a apyrum.'> Haume, jeiHa koHIeHTpamyja he ce cMaTpatt 3a6pameHoM
axo: (i) JoBOAYM [0 cTBapama MIN jadarba JJOMIHAHTHOT IIOJIOXKaja, KAo U ako
(ii) pesynTaT TakBe IpOMeHe TPXKUIIHE CTPYKType Oyfie MMao 3a MOCIeNNITy
»3Ha4ajHO HapyllaBame eprKacHe KOHKypeHLuje“ — ogHocHO SIEC. [Ipyrum
pednmMa iociliojare qOMUHAHTUHOCTIY je HeolixogaH, amyl HefloBO/baH yC/IOB
3a 3a6pany oxpehene koumenrpanmuje.'®

CraHpjapgHa fepMHUIMja TOMMHAHTHOCTM je Omla IOCTaB/beHa Y
cnyyajy United Brands v Commission,'” tne je ECIT yTBpmuo fma: ,apoiiu-
canu (wiaHoM 82) gomunauilinu Uonoxaj tpegeuha Honoxaj exkoHomcke
CHaie KOju y#uea yuecHUK Ha WPHUWLy, a koju my omoiyhasa ga cipeuu
ogprcarve epeKiliueHe KOHKYpeHyuje HA pee6aHiliHoM TAPHUWTILY THUMe WTHO
uma moh ga ce tionawia y ogpeheHoj mepu He3a8UCHO 0g C60juX KOHKYpeHa-
iia, Kynaua u y kpajrwoj nuHuju og céojux tommipowaqa.“ HaBeneHna mpas-
Ha geduHMIMja je, cTOra, BeoMa O/1CKa, EKOHOMCKO] AeDUHULIU|U 3HaUajHe
TP)KMIIIHE CHare Koja IMPeTIOCTaB/ba CIIOCOOHOCT YTHIIAja Ha 3HAaYajHe Iapa-
MeTpe KOHKYpeHIuje, a IOrotoBy MoryhHocT npodurabumiHor u fyropod-
HOT noBehama IleHa BMCOKO M3HAJl HMBOA KOHKypeHara. Crora, IIpousiasu
/la IOMMHAHTaH yYeCHUK Ha TPKUIITY MOCeyje 3HAYajHy TPXKUIIHY CHary.'®
OBakBO cxBaTame [10jMa JOMUHAHTHOCTH je 3HAYajHO 3a [la/be pa3MaTparbe
pasnoia 3a IPOMEHY TecTa.

MebyTtum, cam TecT JoMMHAHTHOCTM je y EBpormckoj yHmju po-
Beo 7o (i) ckopo purmpHe ymorpebe CTPyKTypHe eKOHOMCKe aHaluse Koja
3aHeMapyje ocTajie MeTOfie 3a OliebNBalbe MoTeHIMjanHuX 6yayhux edexara
KOHI[eHTpalyje 1o TPXKMIITe, Kao u jo (ii) 3aHeMapmBama ma ce MCIuTajy

13 Richard Whish, nas. geno, ctp. 852.

14 TIpaBocymum cmucteM EBporicke yHmje ce cacroju on Cyma mpBe mHcTaHIe EBporckmx
3ajeguuna, Ilpsocrenenor cyma u op Cyna mpasfe EBpomnckux sajefHuiia, 3a Bulle
nHboOpMalVja mornenajre Ha: http://europa.eu/legislation_summaries/institutional_affairs/
treaties/nice_treaty/nice_treaty_ legal_en. htm.

15 Lars-Hendrik Roller, Miguel de la Mano, nas. unawnax, ctp. 3.
16  Lars-Hendrik Roller, Miguel de la Mano, Has. unanax, ctp. 5-7.

17 Bupertu Case 27/76 United Brands Co and United Brands Continental BV v Commission
[1978] 1 CMLR 429.

18 Lars-Hendrik Roller, Miguel de la Mano, Has. unanax, ctp. 3-4.
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ommtn edekTn ofpeheHe KOHIEHTpauuje, IOTOTOBY IO ONIITY AOOPOOUT
MOTpoLIaYa, 3a pasnuky of CAJL

I1I ITojam HoBOr SIEC TecTa

HoBu cyncTaHTVMBHU TeCT 3a OLieHy KOHI[eHTpalyja Koje MOTy MMaTH
yTuiaja Ha jeguHcTBeHO TpxKumTe EY je nedunucan y wian 2(3) ECMR-a n
I7IaCI:

~Konuenmpayuja «koja 6u  3Hauajuo  Hapywuna  epexiliuHy
KOHKYPEeHUUY, HAPO4UINO Cilléaparem UAU jauareM GOMUHAHIUHOL
HonoxHaja HAa 3ajegHUMKOM TUPHUWTIY UNU 10el060M 3HAYAJHOM gesny,
6uhe tipoinauena Kao Hecliojuea ca 3ajegHUUKUM TPHULTTeM.

Kao mTo caM paHuje HalmOMEeHYO, IIO3UTUBHO CPICKO IIpaBO
KOHKypeHIIije IpefcTaB/ba IOTIYHY pelleniyjy mpaBa EBpolicke yHuje,
OIHOCHO y OBOM CJIy4ajy HasefieHe oppenbe ECMR-a. Haume, ob6a cprcka
3aKoHa O 3alUTUTM KOHKypeHIuje Cy y HOTIyHOCTM ycBojuna HoBu SIEC
TECT, TaKo Ja MokeMo pehu fa je on y Cpouju 36anuuno y dpumenu og 2005.
loguHe.

Crora, Ham maupaH onpen6u ECMR-a, wian 19(1) (103BO/BEHOCT
KOHI[eHTpallja) HOBOT CPIICKOT 3aKOHA O 3alITUTU KOHKypeHIMje, Koju je
1I0Y€e0 JIa ce IpuMemnyje of 1. HoBembOpa 2009. ropuue?” Ipomucyje Ja:

»~Konueniipayuje yuecnuxa Ha TPHUMWILY CY JO3607beHe, OCUM AKO
6u 3HA4AjHO OIpaHuuuse, HAPYyWIUNe UNU Clpedusie KOHKYPeHUUjy Ha
wpwcuwiny Peiiybnuxe Cpbuje unu tweiogom gemy, a HAPOUUHO AKO
6u o oipanuuasarve, Hapyuiasaree UaU clipeuasarbe 6UNO pe3yninaili
ciieaparba unu jauarea GOMUHAHmMHOI ionoxaja.”

Kao mro ce Busu, HoBu SIEC TecT npesBuba, ja cBaka KOHIJEHTpaIyja
KOja JOBOAM [0 OU70 KAK60! 3HAYAjHOT OrpaHMYABamha, HAapyllaBamba MU
cIIpeyaBarma KOHKypeHIMje he 6uTy cMaTpaHa HEJO3BO/BEHOM M CAaHKIIMO-
HJICaHA y CKJIaJly Ca 3aKOHOM, a He CaMO OHa KOja BOJM [0 CTBaparma UIn
jadama JOMMHAHTHOT IHOJIOXKaja, OFHOCHO OHAa KOja je yTBpheHa mpuMeHOM
Tecta floMrHaHTHOCTH. Mebhytum, SIEC Tect ocraB/ba MoryhHOCT IpyuMeHe
TeCTa JOMUHAHTHOCTU K0 HAPO4UiiOL, OMHOCHO IPUOPUTETHOT KPUTEPUjyMa
IPUINKOM YTBphMBama 1mocrojama 3Ha4ajHOT OTpaHMYaBarba, HAPYLIaBarba
VIV CIIpedyaBara KOHKypeHIuje. Pasniosn 3a ogabup oBakBor TeKcTa IpWIN-
KOM IpomnucyuBame ofpenou SIEC Tecta cy o6jallmbeHn y HAaCTaBKY.

19 CrnobomaH NpeBOy, ca EHITIECKOT Ha CPIICKYM, 33 OPUTMHAIHV TEKCT Ha EHITIECKOM
nornegajre: ECMR, Article 2(3), goctymHo Ha: http://eur-lex.europa.eu/LexUriServ/Lex
UriServ.do?uri=CELEX:32004 R0139: EN:NOT.

20  3axoH o samTuTH KoHKypeHuuje (Crnysbenu inacnux PC, 6p. 51/2009), ur. 19(1).
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IV Pasnosu 3a npomeny u gepunnucame Hosor SIEC tecta

Honomewsy HoBe EMCR, xojoM je ycBojern SIEC TecT mpeTxofuia je
Be/IMKa JIUCKYCHja O NpaBIMMa U pasnosuMa 3a pedopMy CYICTaHTUBHOT
TecTa. Y OCHOBM, CBU Pasjosy 3a peopMy TecTa ce MOTY IOfeJINTU y IBe
BeJIVIKE IpyIIe: NIPBE, KOjU Cy IPETEXXHO IIPaBHU 110 CBOjOj MPUPOAN, U Apyre
KOj¥ Cy IPeTeKHO eKOHOMCKM, C 0031poM Jja cy BuLIe ycpecpehenn Ha exo-
HOMCKY aHa/mm3y 1 eeKTe, a 1 ia IOTUYY YITITAaBHOM Off eKoHoMucTa. Harma-
IIaBaM fia Cy pasyio3n ipeiliesHu, ¢ 0631pOM Ha YMILEHUILY Jia, Off CBYX I'paHa
IIpaBa, y NpaBy KOHKYPEeHIYje je CII0j EKOHOMMj€e U ITpaBa HajuHTEH3VIBHU]M,
Te je, CTOra, BeoOMa He3aXBa/IHO IIPAaBUTY U3PUUUTE AUCTUHKIVje n3Mehy ose
IBe obmacTu.

1. IIperexxHO MpaBHM pa3no3u

Y oBy rpymy pasjiora ce MOTY U3[JBOjUTY CKOPO CBU ,IJTABHU Pa3/io3n
VICTUIIAaHY TOKOM IIOCTYIIKa pedopMe, OZHOCHO OHM KOjU CY jaBHO Ouiu je-
KIapMcaHM Kao HajsHadajHUju: (i) muTame yHMIaTepamHUX edekara U Mpu-
ropopa epukacHoCTy; (ii) offBajame o MpaBHe IpaKce HAcTaje Ha OCHOBY
ygaHa 82; (iii) mokyaj xapMoHM3auuje KOHTPOJIe KOHIIEHTpalLyja Ha I7I0-
0aTHOM HUBOY.

Hawuwme, (i) jeman of AupeKTHUX pasyiora 3a peopMy TecTa JJOMUHAHT-
HOCTH je 6M/I0 INTame HheroBe MpUMeHe y CIy4ajy OCTojama yHUnailepa-
HUX edpexaitia Ha onuiononuciliuukom wpxcuwiiy. ImTaBHYU CTydaj Koju je fao
TIOBOJIA 32 OBY apryMeHTaIyjy 6mo je amepwdku Babyfoods.”' Amepwuxa
Denepanna komucuja 3a Tpropuny (eHr. Federal Trade Commission; y naseMm
tekcTy: FTC), jemHo off Tema HajyieXXHNX 3a 3alITUTY KOHKypeHuuje y CAJl,
H1je ofobpwno kKoHneHTpanyjy usMely Heinz Co, amepnakor tpeher no se-
MMYVHM TIpom3Bobaua xpaHe 3a 6ebe (ca TPXKUIIHUM Y[ETIOM Off OKBUPHO
15 mporeHaTa), Koji je >Keleo Ja CTeKHe KOHTPOJIy Haj ApywmrsoM Milnot
Holding Corporation, 4mje 3aBuCHO [pywTBO, Beech-Nut, je 6uno npy-
ru Hajsehn mpomsBobay xpane 3a 6ebe y CAJl (ca TpXMIIHKUM YZeTIOM OF
oko 17 mporeHara). [lakie, HAKOH KOHIIEHTpallMje, HOBOHACTA/IN Y4eCHUK
Ha TPXKUIITY 61 ¥IMao YKYIIHO OKO 33 IpOLieHTa TP>KUIIHOT yHesa, JOK Ou
npyurBo Gerber, HeIBOCMIUCIEHO OCTA/IO JOMUHAHTHY YYECHMK Ha TPIXKMII-
Ty ca 65 nporeHara. Crora, HaBeJleHa KOHIIEHTpal[yja CUTYPHO He 61 joBena
IO CTBapama WM jadyara JOMUHAHTHOT Nonoxkaja. Mehytnm, FTC oner Huje
omobpuia OBy KOHILIEHTpaLujy 0063MpoM Ja je cMaTpana fa 6y oHa JoBesa
[0 3HAYajHOT CMamerma KOHKypeHIMje (mpumena SLC Tecta) TmMme mTO 6U
HAaKOH KOHIIEHTpalyje HOBOHACTA/IN Y4eCHUK Ha TPXKULITY YHUNATAePAnHO

21 FTCv HJ Heinz Co 16 F Supp 2d 2000.
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(6e3 6uno kakBor mgorosopa ca Gerber-om) MOrao fa IOANUIHY LieHe U YCIO-
pu uHoBanuje. OBaKBa I10jaBa Ce HA3UBA YHUNAMEPAIHYU epeKaiil VU jOIL
HeKOOPGUHUCAHO gejciTié0 Ha OMUTOTIONMCTIYKOM TpXumTy.>? Crora, 61mo
je TpreHo,23 Ja y UCTOj cuTyauuju, EBpolicka KoMucuja, MIpMMEHOM TecTa
JTOMUHAHTHOCTY, He Ou MMama 1360pa, Hero fa off06pyM KOHIIEHTpaLujy,
MaKo je 6110 HeBOCMIIC/IEHO jacHO fla 6U OHA MMaJla 3Ha4ajHo JIole edeKkTe
10 KOHKypeHUMjy. [Ipyrum peunma, cmarpaHo je ga Crapa ypenba cafpxu
ipasHy tpasHuHy (eHT. gap case).

Takobye, y muuuju oBe aprymeHTanyje, 1 y oOpHyTOj CUTYaLUji, OTHO-
CHO KaJia C€ KOHLIEHTPALIMjOM JOCTVKE HEOIIXOHY MMHMMA/THY IIPar Off Ipe-
Ko 40 mpoljeHaTa WM Kajia y4eCHNUK Ha TPXXUILNTY Koju je Beh mommHaHTaH
(Hnp. mocenyje npexo 40 mpoleHaTa TPXKMIIHOT y/iela) HaMepaBa Ja CTeKHe
OPYTOT yY4eCHMKA Ha TPXKUIITY Ca YaK M BEOMA Ma/IMM TPXKUIIHUM Y/IE/IOM,
EBponcka xomucuja 3aysena je, 1999. ronpuse, cTtas ga: ,ciigaparbem gomu-
HAHTAHOT TONI0KAjA... APTYMEHITU eUKACHOCTIU... He MOTy ce y3eilit Y 003up
apunuxom ouere ipegmeiire Konyenipayuje.** OBo, TpyruM pednma, sHaum
fla cBaKa KOHI[EHTpaIyja Koja JIOBOJM JJ0 IPOMEHe y IpolieHTnMa y4emrha Ha
TPXXMIITY U3HaJ ofgpeheHor npoueHTa (HIp. MMHUMATHUX 40%) ce HauenHO
MIMa CMaTpaTy 3abpameHOM M IITeTHOM YaK MaKO HaCTaHAK MIIN jadarbe TaK-
BOT' JJOMMHAHTHOT II0JIOKaja CTBapa MO3UTUBHE edeKTe Ha TPXKUIITY U II0
norpourade. Ha Taj HauuH je, 3aI1paBo, HOTIIYHO UCK/bYYeH Upuiosop epuxac-
HOCTiU K20 3HA4ajHO CPENCTBO NMPWIVKOM IPOLIeHe KOHLEHTpaLnja, Koju je
nHaue y ynorpe6bu y SLC jypucaukunjama. Crora, npumerom Crape ypepoe,
EBporicka KoMucuja je MOTEHIMjaTHO CAHKIMOHMCA/Ia ¥ KOHIIEHTpaluje Koje
HItje Tpebao, OHOCHO CYIPOTHO CaMoM ratio legis-y mpaBa KOHKypeHLuje.

Ipyru pasmor 3a mpoMeHy, IIpernosHaT of, caMe EBporcke Komucuje
U BeNMKOr Opoja mpaBHUKa je 6ma (ii) moTpeba 3a mpekugoM Bese Koja je
nocrojana usmeby Crape ypenbe u wrana 82. PumMckor yrosopa (mocrojame
310ynoTpebe JOMMHAHTHOT monokaja). Hamme, ompehennm 6poj mpasHum-
Ka je Mcka3yuBao 6ojasaH jga Ou TpeHN mpema geduHMIMje JOMUHAHTHOT
HOJIOXKaja y CITydajeBMMa KOHTpOJIe KOHIleHTpamuja (y cMMCIy paHuje Ha-
BeJIeHOT I10jMa 3HaYajHe TP>KMIIHE CHare, a Kako 01 ce 0OyXBaTW/IM U paHuje
HaBefIeHM T3B. C/Iy4ajeBM IIPAaBHMX IPa3HNMHA) MIMAJIO 32 HOC/IENIY VICTOB-
PCHO IIMpeme oBe AedMHULMje Y CIydajeBUMa 3/10ynoTpebe JOMIHAHTHOT
H0710Kaja (e ce OBaj IojaM MHOTO PeCTPUKTUBHIje TyMaun): jep Kaxo jegHy
Uctily UpasHy geuruyujy y upasy KOHKypeHyuje mymauuitiu y pasnusuitium

22 Alison Jones, Brenda Sufrin, EC Competition Law - 3 edition, Oxford, 2008, ctp. 1006-
1007.

23 Giorgio Monti, ,The New Substantive Test in the EC Merger Regulation — Bridging the
Gap Between Economics and Law*®, ctp. 3.

24  European Commission, ,Contribution to Efficiency Claims in Mergers and Other Hori-
zontal Agreements®, O.E.C.D./GD(96)65, 1996.
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cuifiyayujama pasnuuuiio?™ To 6u 3a moCmenuIy UMano ysobeme BeiKe
KOH}Y3Uje U OTBapame Bpara IpaBHO] HecurypHoctu. Crora, 6uio je He-
OIXOJJHO [JOBO/bHO YBPCTO OFBOjUTY KpUTEpHUjyMe U3 CYIICTAaHTUBHOTL TeCTa
Off CTy4ajeBa 3710ynoTpebe TOMUHAHTHOTL IIO/I0XKaja, a fla ce IIPU TOM CadyBa
IpeKo JleceT ToiMHa ycrelHe npakce EBporicke komucuje n cynosa EY y 06-
JIaCTU KOHTPOJIe KOHI[eHTpaIyja, 3acHoBaHe Ha CTapoj ypenou.

Ha kpajy, kao jeman of Takobe 3HayajHMX I/beBa, HaBoDeHa je mo-
Tpeba (iii) xapMoHM3a1Mje IpUMeHe KOHTPOJIe KOHIIEHTpaIyje Ha CBeTCKOM
HIBOY, a morotoBy Ha penauuju CAJl u EY. OBo moce6HO ako ce ysmy y
003up cny4ajeBu nonyT Babyfoods-a, tne 6u ce mecwna cutyanuja ga mcra
KOHIIeHTpanuja Oyzle omo6peHa Ha aMepM4YKOM TPXKMIITY, a 3a0pameHa y
Espornckoj yauju. MehyTum, y cBojoj 3eneHoj kwusu us 2001. roguse o pe-
¢dopmu Crape ypenbe,” e je pa3MaTpaHO NUTalbe HAIYIITalka TeCTa Jo-
MUHAHTHOCTU pajy ycBajamba SLC Tecta, EBponcka KoMucuja je HaBena fia
HUje CacBMM YyBE€pe€Ha y MCIIPABHOCT pasjiora XapMOHM3allMje JeTMMUYHO
36or mMoryhe mpaBHe HecUTypHOCTHM KOjy 6u mpenasak Ha SLC TecT mpous-
BEO Ha €BPOIICKOM HMBOY (003MpOM Jia Cy CKOPO CBe eBPOIICKe 3eM/be O1e
yCBOjWJIe TeCT HTOMUHAHTHOCTM), KO U 300T TeHepalHe HEeCUTYPHOCTI KOjy
6u Ha HMBOY EY mpousBeno MOTIyHO HamyluTame KpUTepyjyMa HOMMHAHT-
HocTu (ysumajyhm y 063up cBy mpeTxopHy mpakcy EBporcke komucuje n
cynosa EY). Crora, 6uno je HeonxonHo Hahy HEKO cpefjbe pellerbe.

2. IIpeTe;KHO €EKOHOMCKI pa3iosu

Vnentudukosana cy u fBa peanHa npobneMa, II0 MUIIbEY eKOHO-
MIICTAa, KOja IIOCTOj€ y BE3U Ca TECTOM JIOMMHAHTHOCTU. IIpBU ce Tnde ipume-
He HOBUX Meilioga eKOHOMCKE aHajIM3e IIPUINKOM KOHTPOJIe KOHILIeHTpalluja,
JIOK Ce IPYTH OfTHOCU Ha 06uM ananuse Koja ce Bpurm.”’

Hauwme, (i) cilipyxitiypna ananu3a Koja je MHXepeHTHA TeCTy JOMU-
HAHTHOCTH je Tprena Kputuke kako y CAJl tako n EY. CrpykrypHa aHanusa
ce 3acHMBA Ha ymoTpebu oppeheHMx Kputepmjyma, Koju ce CBU 3aCHUBAjY
Ha ofpehuBamy cilipykitiype peleBaHTHOT TP>KMUINTA, IONYT ofpehnBama pe-
JIEBAHTHOT TPKUILTA, TPXKUIIHUX yfena, 6apujepa 3a yna3ak APYTUX ydec-
HIKa Ha TP>KUILTE, HelocTaTakK KyrnoBHe Mohu (eHr. buyer power) uth. (0Bo
cy exempli causa xputepujymu fepuHmucanu wiaHoM 82 Pumckor yroopa).
CTpyKTypHa aHanM3a NpecTaB/ba T3B. UHGUPeKTaH Melilog 3a TIpefiBubame,

25  Giorgio Monti, ,The New Substantive Test in the EC Merger Regulation - Bridging the
Gap Between Economics and Law*®, ctp. 6.

26  Green Paper on the Review of Council Regulation (EEC) No 4064/89, COM(2001) 745/6
final, 11.12.2001.

27  Giorgio Monti, ,The New Substantive Test in the EC Merger Regulation — Bridging the
Gap Between Economics and Law®, ctp. 6-10.
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OJIHOCHO JIOKa3MBalbe HeraTMBHMX edeKaTa 110 KOHKypeHuujy. OHa je MHam-
PEKTHa 3aTO IITO ce camy eeKTU HUKaJla WM BeoMa PeTKO MCIuTyjy, Beh
ce aHa/jM3a 3aBplIaBa Kajia Cy 3a/J0BO/bEHM HaBeleHM KpuTepujymu (HIIp.
mocTusame mpara of 40% ygmena Ha pesneBaHTHOM Tpxkmiuty). ITosutuBHa
CTpaHa OBe METOfie je IITO je peaTMBHO je[[HOCTAaBHa 3a IpuMeHy, EBpomn-
CKa KOMMCHMja ¥ HAIlVIOHATHM OPraHM 3a 3alITUTY KOHKyPeHIMje uMajy 60-
raTy IMpakCy y IbeHOj IpyMeHN (LITO MOMaXke M YYeCHUIMMA Ha TPXXUIITY Y
CMICITy pallMOHa/THMX OYeKMBaba KOja KOHI[eHTpaIja MoKe ohu 1mox mymy
KOHTpOJIe) ¥ OHA je JoHeK/Ie jeTIH MeTOof, KOj! He 3aXTeBa ITyHO CpefcTaBa
u BpeMeHa. MebyTum, HeraTuBHa CTpaHa OBOI' METOJA aHA/IU3e je LITO OH
3a7loBO/baBajyhn ce caMo CTPYKTYPHUM KPUTEPUjyMUMa MOXKe Ia IpeBUU
cTBapHe edekTe ofpeheHe KOHIleHTpaIyje 110 TPXKUIITE, OFHOCHO Jia IIOT-
IleHV WIN TpelieHN HaBefieHe edekrte. OBO, IOTOTOBY, BXU 3a CIydajeBe
YHUIaTepamHKX edekara.

C nmpyre cTpaHe, pa3Boj eKOHOMMUje Y 00/acTy KOHKYpeHIuje, Kao U
€KOHOMeETpMje CyTepulIlle IPOMEHY METO/a KOjiMa Ce MCIIUTYjy IIOTEHIIVjaTHIA
edeKkTy KOHIIeHTpaluje, ca MHANPEKTHe, Ha BUIIIe upeKTHe MeTofe. ITocToje
TPU 3aHMM/bUBA IIPUCTYIA KOja TpeOa HAIIOMEHYTH, OZHOCHO TP HOBA Me-
TOJIa, KOju Takobe MmpeficTaB/bajy 3HaUajHe pasjiore 3a peopMy CYICTaHTHB-
HOT TecCTa.

IIpeu Metop je T3B. xuilowieiiuuxkuy idecitli IpicUwiHe cHaie, KOju
npensuba m3pauyHaBamwe npodurabmniHocTu oppehenor nosehama IieHa.
Jpyrum pednMa, MOKyIIaBa fja Ce yTBPAYU KOMMUKY JOOUT OM OCTBApMO HO-
BOHACTA/IM YYECHMK Ha TP>KUIITY HAKOH KOHI[eHTpalyje, ako 6u mosehao
cBoje ueHe y oxpeheHom manocy. IIpaBumiio je fa cBe KOHIIEHTpaluje Koje
6u omoryhuie 1a HOBOHACTaMM y4eCHUK Ha TPXXUIITY MPOPUTAOUIHO ITO-
nurHe neHe usMeby 5 mo 10% 6u Tpebano sabpanutu. PesynraT oBe aHammse
je He3aBuUCaH Off HepUHMIVje PeleBAaHTHOT TPXKUINTA U TIOjeIMHAYHOT y/iena
HOBOHACTAJIOT yYeCHMKA Ha TPXXUIITY (OHOCHO fia JIM je HIIp. JOCTUTA0 MM-
HMMaJHK mpar off 40%).

Ipyru Metop je ynorpeba T3B. ciiyguja cnyuaja (eHr. event studies).
OBaj MeTOp ce 3acHMBA Ha CXBaTamy Ja KOHIlEHTpalMja Koja je edukacHa
je HemoBOJ/bHA IO KOHKypeHTe (y cMumciy fa mosehaBa KOHKypeHIMjy Ha
TPXKMINTY), JOK KOHIIEHTpalMja KOja CTBapa 3HAYajHy TPXKUIIHY CHary je
KOPJCHA 3a KOHKypeHTe (y CIy4ajy ia ¥ OHM MOTY fia IIOJVTHY CBOje LieHe).
OsBaj mertop mpepiake Kopuinhemwe u npaheme pesynraTa Ha Gep3m usas-
BAaHIX HajaBOM KOHIIEHTpaIyje, OGHOCHO y C/Iy4ajy fa IleHe aKlMja KOHKY-
peHaTa cKo4e, KOHIIEHTpallMja je IPOTMBHA KOHKYPEHIjY, jep MHBECTUTO-
pu npensubajy na he n KOHKypeHTVM MOhM [ja mOFUTHY CBOje IieHe YuMe U
IbJIXOBA BPEHOCT Ha 6ep3u ckade u o6pHyTO. OBaj MeTOH, caM 110 cebu, He
6u 6110 MOBO/AH IPWIVKOM OlieHe KOHIIeHTpallMja, almyu MoXKe OUTU Kopu-
CTaH 3a JJOKa3uBame Jja HeraTuBHY eekTy ofpeheHe KOHIIeHTpaIyje MOTy Ia
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ce orneziajy He caMo y MoryhHocTH jemHOCTpaHOT noBehama IjeHa off cTpaHe
HOBOHACTAJIOT yYeCHMKa Ha TpXuiuTy Beh u y moryhHoctn nosehama 1jena
IeTOBJX KOHKYpEHaTa.

ITocnenmu 3HaYajaH MeTOR Cy cumynayuje konuenimpayuja. One ce
Bplile y3VMameM Y 0031p LeHOoBHe QyHKUuje 1 PyHKIMje TpaxKibe 3a pere-
BaHTHMU IIpousBoj. HakoH Tora ce oOujeHN ofaIy KOpUCTe 3a M3padyyHaBabe
IleHe Koja 6y 6u1a MOCTUTHYTa KOHIIEHTPALVjOM /IBa VIV BUIIE Y4eCHMKA Ha
TPXKUIITY.

OBo cy Beoma copUCTUIIIPAHN METOAM, KOjJ 3aXTeBajy MHOTO BIIIE
cpeficTaBa, BpeMeHa 1 00y4eHOCTH Y OBHOCY Ha CTPYKTYPHU TeCT. Y CyIITH-
HM, CBe MaHe U BP/IMHE CTPYKTYPHOT TeCTa y OBOM CIIyd4ajy Baxke vice versd.
HajbuTHnja npegHOCT 0OBMX MeTOfa je WITO OHM IpenBubajy peamHe edex-
Te KOHIJeHTpaljije Ha IoBehame IleHa M cMameme MOoHyzle 6e3 IPeTXOTHOT
meduHMCamba peeBAHTHOT TPXKUIITA U TPXKMUIIHNX Y/era.

Kap je y mutamy Apyru mpeTe>xHO eKOHOMCKMU pasiior, (ii) o6um ana-
nu3e oppeheHe KoHLeHTpalyje, IPO6/IEM ca TECTOM JOMUHAHTHOCTH je LITO
Cce OH, y CYLITMHM, 3aCHUBA Ha NpefBubamy caMo HETaTMBHMX €KOHOMCKUX
edekara 10 KOHKYPEHIINjy KOje MOXKe Jja 13a30Be HOBOHACTA/IM YYECHNK Ha
TPXKUILITY, 3aHeMapyBajyhul poljemnBarbe IOTEeHIVjaTHOT ITOHAIIamba 0CTa-
nux KoHKypeHata. Kao mto cam HaBeo KOJ CTy/Auja CIy4aja, JAHAC je CACBUM
eBIIEHTHO JIa HeTaTVBHe MOC/IeyIle KOHI[eHTpal/je MOTY fia Ce M3pase Kako
y TOHAIllalby CaMOT HOBOHACTA/IOl YYeCHMKA Ha TPXKUIITY (jeTHOCTpaHUM
CMamemeM I[eHa WIM CMamemeM IIOHYZle) TaKo U HEeKOOPAMHUCAHUM
nosehameM ILieHa off cTpaHe ocTanux KOHKypeHaTa. Haume, y ciy4ajy ma, Ha-
koH noBehata IieHe 0Of cTpaHe HOBOHACTAJIOT YYeCHNMKa Ha TP)KMILUTY, KOH-
KypPeHTU HIUCY Y CTamy ja nosehajy cBoj o6uM moHyze 3aapkaBajyhm ucty
IleHy U TuMe e(pMKACHO KOHKYPUIIY HOBOHACTA/IOM YYECHVKY, I OHU CaMy
he 6utn HaBeneHu fa nosehajy uexe.

Crora, cymryuHa mpo6ieMa ca TeCTOM HOMMHAHTHOCTY je IITO OH
3aHeMapyje ommre edeKkTe jefHe KOHIEHTpaluje ¥ MOXe [Ja JHOBele IO
HOTILeHhUBaba WY IpeliehuBaba HeraTUBHIX epeKaTa TaKBe KOHIjeTpaluje
10 KOHKypeHIjy.2®

3. dedunucame nosor SIEC tecta

Ycren cBera MpeTXONHO HAaBEIEHOT, 1 YC/Ief MoTpebe 3a jeHOITaCHIM
pemereM Ha HMBOy EY (c 063mMpoM Ha pasmuuure M OIpedHe IIpeijiore
np>xaBa wiaHua EY), koHauHu pesynraT nmocrynka pepopmu je 610 jemHo
KIACUYHO pelleme y nyxy EBporicke yHuje, jefHOCTaBHO, a Kpajibe MHTEN-
renTHO. Haume, Caser EY je omryuno fja ce TeKCT IpeTXONHOr TecTa Jio-

28 Lars-Hendrik Roller, Miguel de la Mano, nas. unanak, ctp. 9-12.
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MMHAHTHOCTY TaKoO IIpeypenu Ia KpUTepujyM IOCTOjalba MM jadarba JOMMU-
HaHTHOT II0JIOXKaja YMeCTo Ja 6yle IpeaycioB, Kao [0 caja, IIOCTaHe camo
jegaw og xpuitiepujyma IpuaMKoM npoueHe onpebene koHnerpanuje. Ha rtaj
Ha4YMH yBeJjeHa je IIMpoKa MOTyhHOCT mpyuMeHe CBMX MeTOAa €KOHOMCKe
aHa/nm3e, eKOHOMCKMX M IIPaBHUX PA3jiora Koju Cy HOCTojamy 3a yBobeme
SLC Tecta, 0o63upoMm ja je EBporncka komucuja caja osnanrheHa fia BpIin
KOHTPOJy 0U7I0 KOje KOHIIEHTpaIyje Koja MO)XKe fIa MMa 3Ha4ajHO HeraTuBHe
edeKTe II0 KOHKYPEeHII;y.

C mpyre cTpaHe, 3aI0BO/bEH je U YCTIOB OYyBarba IIPaBHE CUTYPHOCTH
U KOHTMHYUTETA Ca MPETXOJHOM IpakcoM EBporicke Komucuje u cyposa EB-
POIICKe YHIje, ¢ 063MpOM Jia KPUTEPUjyM JOMUHAHTHOCTY Huje M30pucaH us3
CYIICTAaHTMBHOT TeCTa.

Crora, ycsajamweMm HoBor SIEC TecTa, IHO/be IpMMEHE KOHTPOJIe
KoHIeTpanuja y EY je sHauajHO #épowiupeno, a fa Huje ycBojeH SLC tect.”’

V IIpumeHa HOBOT TecTa

Y Besu ca murameM NMpUMeHe HOBOT TECTa, OBJIE jeé KOPUCHO Jia Ce OcC-
BPHEMO IIPBO Ha JIejCTBO HOBOT TecTa Ha HMBOY EBporcke yHuje, a oHpja,
Ja VICIIUTaMO, Jia JIM je YOIILITe M KaKaB YTUIAj HOBM TECT MMAO Y CPIICKOM
IpaBy KOHKYpEHIMje.

1. IIpumena y EBponckoj yaujn

O63mpom Ha unmeHuny aa je EMCR nonera Tek 2004. rogyse, ogHO-
CHO Jla ce HOBU TeCT NpMMemYje HelTo Kpahe o meT ropuHa jour yBek je
paHo Ja ce JA KOHAaYHa OlleHa OKO edeKaTa merope IpyYMeHe Ha HUBOY EB-
pOIICKe yHUje.

ITpBO, eBUAEHTHO je OVIIO joII IPUINKOM ycBajama HoBor SIEC TecTa,
ma ce EBporicka xoMucyja ygabuiaa of CTPYKTYPHOT IIPUCTYIIA U aHANIU3€E U
Hodesa fia ynorpeb/paBa 1 Ipyre MeTOfie aHaaM3e Koje Cy Bulle OasupaHe
Ha ommtuM edekTuMa KoHnenTpanuje.’’ IllTasume, y ommykama Esporcke
KOMNCHje, KOje JATVPajy joII M3 TOT BpPeMeHa, ped ,JOMIUHAHTHOCT  je CBe
Maibe IIPUCYTHA, OCUM Yy CIy4ajeBMMa Kajia je TP>KUIIHY y[eo YYeCHMKa Ha
TPKMIITY U3Y3€THO BUCOK (HIIP. TIpeko 65%),%! cTora Huje Moryhe matu Tau-
HY IIPOLIeHY YTHUIaja HOBOT TeCTa y OBaKBMM U C/IMYHUM CTy4ajeBUMa.

29 Richard Whish, nas. geno, ctp. 855.
30 Case No. COMP/M.2533 — BP/EON; Case No. COMP/M.2389 — Shell/Dea.

31 Hmp. Case No. COMP/M.4187 Metso/Aker Kvaerner; Case No. COMP/M.4000 Inco/
Falconbridge.
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Ipyro, mocTynak okpeTama EBpoIicKe KOMICHje Ka YCBajamby MOJe-
Jla aHa/MM3e KOjU je BUIIE ycMepeH Ha omiute edekre he 6uty mocreneH un
Iyradak, jep je HEeOIXOZHO Ja CBaku Cny>XOeHuk EBporicke komucuje (eHT.
case-handler) xoju o6pabyje onpehenn mpenmer mocraHe yrosHar ca HOBUM
TectoM. Takobe, o peunma umaHoBa came EBporcke komucnje,>? 3a oBakBy
aHa/MM3y, CTULabe BUIlle eKOHOMCKMX 3Hama he 6uTy norpebHo, a 3a TO je
HEOIIXOJJHO BpeMe.

Ilajbe, aKo ce caMO yCpefiCpeAMMO Ha IMTare HPAaBHMUX IIPa3HMU-
Ha HPWIMKOM IIpMMeHe IPEeTXOJHOr TecTa, 0 caja y mpakcu Epporcke
KOMMCHje youeHa Cy camo géa CIydaja y KOjuMa Cy IOCTOjaje OIAaCHOCTU
10 KOHKYPEHILUjy MaKo caMa KOHIleHTpaluja He 61 IMpousBena JOMUHAHT-
He ydyecHMKe Ha Tpxuury. Hanme, mpema sBaHn4HMM nopanmma EBporicke
xomucuje,” cnydajesu Linde/BOC** u T-Mobile Austria/tele.ring>> osnaueno
Cy Kao CTy4ajeBy IIPaBHNX IIPAa3HNHA, OJHOCHO 4nja eduKacHa KOHTPO/Ia je
6una moryha Tex Ha ocHoBy npumene SIEC tecta. EBporcka xomucuja Ha-
BOZM fia y oba C/Iydaja Cy MOCTOja/y IMOTeHIMja/THM HeraTUuBHM e(eKTH 0
KOHKYPEHIVjy ¥aKO HOBOHACTAIM YYECHUIM Ha TPXKUIIHYM He O MOCTanmm
TP>KUIIHN JIAEPH, OFHOCHO He 61 MMau JOMIUHAHTHY HOI0XKa].

Crora, MOXe ce 3aK/bY4UTH [, y CK/Iajly Ca 3HaYajHuMM IOMalyuMa y
npakcu EBporicke komucuje u mpe yBobherwa HOBOT TecTa, Cajia je 3aCUryp-
HO omoryheHo EBporickoj kommcuju, ja HOTIYHO JIETUTVMHO ¥ OTBOPEHO
UCINUTYje U CAaHKLIMOHNIIE KOHIIEHTpalyje Koje He JOBOfe N0 CTBapama WIn
jadama JOMMHAHTHOT II0JI0XAja, OGHOCHO [la YMECTO CTPYKTYPHOT IIPUCTY-
Ia IpUMerbyje BUIIe PasIMuUTUX METOJA M KpUTepujyMa NMPUINKOM OIleHe
KOHIIeHTpaLuja.

2. Crame y Cpbuju

Kao mTo cam Beh HaBeo, moHOmEemeM cafi Beh crapor cprickor 3ako-
Ha 0 3amTUTN KOHKypeHnuje 2005. roguHe (y gabeM Tekcry: CTapy 3aKoH),
Cp6buja je yuura y pen mpxkaBa Koje ¢y Mely mpBuMa 3BaHUYHO YCBOjuUIe
HoBU SIEC TecT.

MebhyTtum, HaxkanocT, mpakca IoKasyje /ja je OBO yCBajare HOBOT Te-
CTa OCTAJ0 CaMo Ha TIOJbY ,3BAaHMYHOI'", OJHOCHO fleKnapartuBHoOr. Hamme,
cpucka Kommcnja 3a 3amruty koHKypeHnuje (y mabeM TekcTy: Komucnja)
je BeoMa MJIafia peryJlaTopHa areHILMja, ycrocrapbeHa TeK CTapuM 3aKOHOM

32 Lars-Hendrik Roller, Miguel de la Mano, Has. unanax, ctp. 13.

33 EC Annual Report on Competition Policy 2006, goctymHo Ha: http://ec.europa.eu/compe-
tition/ publications/annual_report/2006/en.pdf, paras 16-17.

34 Case No. COMP/M.4141 Linde/BOC.
35 Case No. COMP/M.3916 T-Mobile Austria/tele.ring.
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u3 2005. royuHe. VIako ce U3 MBeHNUX MOCTYTamba’® MoXe YOUNTH BemKa Ko-

JMYMHA TPyAa ¥ JOOPUX HaMepa Jla ce yXBaTU KOPaK ca eBPOIICKMM HaIo-
HaJIHMM OpraHyuMa 3a 3alITUTY KOHKypeHIMje 1 EBporickom komucujom (of
KOjUX HEKM MMajy Tpaguuujy fyxy og 50 ropuna), Hama Komucnuja jom yBek
6onyje Off TMIMYHUX ,,Ae49njux OomecTn.

Hamwme, npunnkoM KoHTpone KoHueHTpanmja y CpOuju, mo mMojum
casHamMMa, KoMucnja je y ckopo CBUM CIy4ajeB/Ma 3allpaBo MpUMemNBaa
TeCT JOMMHAHTHOCTK,”' mako je mo SIEC TecTy OH, cafia camo jegan og
moiyhux.

IITaBuie, 4nHM ce fIa je YIMIbEH BeIMKM HAIoOp of, cTpaHe Komucuje
¥ IbeHe CTPY4He CTy>K0e fla ce YIIO3Ha ¥ HAKOH JI0CTa IyTama o0y4n n 6apem
KpeHe Ja KBaJUTETHO IPUMeEIbyje KPUTEPUjyMe M3 TeCTa JOMMHAHTHOCTHU
U CTPYKTYPHM METOJ| aHanu3e, a 6asypaHo Ha IPETXOAHO] mpakcu Esporm-
cke Komucuje. Mehytum, ckopo HujefaH CIy4aj, KOju je MeHU IIO3HAT, HUje
olemyBaH npuMeHoM SIEC TecTa, OTHOCHO rope HaBeleHNX KpuUTepujyMa
M MeTOJIa eKOHOMCKe aHayuse.>® OBo, MITaK He Tpeba fja 4ym, 063UpoM Jia,
Kao IITO CaM rope HaBeo, HaBeJleHO IPEeMICTaB/ba 3a YWIaHOBe came EBporicke
KOMICHje BeJIKY HAaIlop ¥ IOf[yXBart, TAKo Jja a maiore ad minus Huje Moryhe
peaHO TaKo HELITO OYEeKMBATHU Of Hallle joll BeoMa HeuckycHe Komucuje.

C ppyre cTpaHe, HelpuMeHa HaBeleHUX MeTona je y Cpbuju monenma
Beh Benyke mpo6eMe y KOHTPO/IY KOHLIEHTpalyje, ¥ HOTeHIMjaIHo je yIpo-
3UTa HeKe Off K/bYYHUX TPAHCAKIMja M CTPAHUX ynmarawa y Pemy6mumm.”
Takobe, cTBopeHa je moryhHocT, monyT Babyfoods-a, na EBporicka Komucuja,
VIV HEeKM JPYTU eBPOIICKM HALMOHA/IHM OpraH 3a 3alITUTY KOHKYpeHIuje
3abpanu W ofoOpy KOHIeHTpanjy, fok 6u Hama Komucnuja yunnmnma o6-
pHyTO. OBaKBO IOCTYyNake OM MOIJIO [ja MMa 3Ha4YajHO HeTaTMBHE IIOCTIe-
e o Hamepe Cp6uje ma nmpuctynu EBporckoj yHuju, 063upoM aa je cyui-
TUHA YHUje — jeguHCilléeHo Tpxcuniiiie, Ha KOjeM MOPajy [ia IOCToje jegHaKa
ipasuna u jegHaxku ycroeu 3a CBe y4eCHUKE Ha TPXKUIITY, 1a U Y CMUCTY
(He)go360/meHOCTIIU HUX08UX KOHUEHIPALU]A.

36 Bupertu sBaHMYHe TOAMIIIbe M3BelITaje 0 pany KoMucuje 3a 3alITUTy KOHKypeHIMje,
mocrymHe Ha: http://www.kzk.org.yu/?link=106¢lang=0.

37 Hnp. Bugetn Ypenby o CaipXMHM U HauMHY IONHOLIEHA IIpUjaBe KOHI[EHTpalyje
(Cnymcbenu inacnux PC, 6p. 89/2009) u Ypenby o xpurepujymumMa 3a ogpehusare pere-
BaHTHOT TpxuwTta (Caymbenu inacnux PC, 6p. 89/2009), noctynne Ha: http://www.kzk.
org.yu/?link=81e&lang=0.

38 Ilornmepmary jaBHO focTynHe ofryke KoMucuje 3a 3amTuTy KOHKypeHLuje objaB/beHe Ha:
http://www.kzk.org.yu/?link=108¢lang=0.

39 TIlornmepmaru ciay4aj KoHLeHTpauuje Deutsche Lufthansa AG Haj mpuBpegHUM [pyIITBOM
Austrian Airlines AG, moctynHo Ha: http://www.kzk.org.rs/download/odluke/lufthanza.

pdf.
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VI 3akmpydak

KonayHo, 13 cBera NpeTXOJHO HABEJEHOI, jaCHO Ce BUAM BEIUKM
3Ha4aj MpoMeHe CyncraHTuBHOr Tecta y EY. OBo MOX/la He TONMMKO jouI
YBEK Ha IO/by IPUMEHE KOMMKO Ha IOJ/bY jaBHOT JleK/Iapucama Hamepa U
IpaBla Jla/bel pasBoja M peryaucama KOHIEHTpalyja Ha npocropy Espor-
cke yHuje. Hamme, pedopma TecTa mpefcTaB/ba U3PUYUTO YBa)KaBame CBUX
HaBoheHux (mmm 6apem Behmue) pasmora 3a mpomeny. IllTaBuire, oHa je
npahena Beh mperxogHOM poMeHOM npakce EBporicke Kommcuje y KOHTpoO-
mn KoHueHTpauuja. EBporcky komucujy he cneguru (u Beh cnene) u Hanmo-
HA/THM OPTaHM 3a 3alUTUTY KOHKYpeHIMje Ap>KaBa WIAHMIA, Kao MTO O6U TO
Tpebano fja 4nHe ¥ 3eM/be Koje VIMajy HaMepy ja IIOCTaHy WIAHMIIE, IOIyT
Cpb6uje.

AKko ce y3Me y 063up fla y eKOHOMMjaMa Koje Cy 6asupaHe Ha cmo6of-
HOM TPXKVIITY ¥ TP>KUIITHOj YTAaKMUIY jeffHa Off ITTaBHMX OpaHa Off HeraTyB-
HVX yTHIaja laissez-faire je perymicame KOHKYpPeHI[Mje Ha HAYMH Ja IOCTOje
»jeJHaKa IpaBuIa UIpe 3a CBe', M UMIbeHMIIe 1 je jefjaH, ako He ¥ ITTaBHU
cty6 EBpoIcke yHMje jefHCTBEHO TPKUIITE, 3Hayaj OBMX IIPOMEHA Y KOH-
TPO/IM KOHI[EHTPAIyja je HEMEP/bUB.

Ha repeny Cpb6uje, ocraje na ce Bumyu kako he Hama Komucuja game
HOCTyIaTH, ca HajjoM jAa he ce ca Hajsehom moryhom 6p3uHOM ycBajatu fo-
6pa mpaxca EY, a y xopuct cBux norpomuada y Cpoujn.

Bogdan GECIC
Attorney at Law

SIGNIFICANCE OF THE NEW SIEC TEST IN THE
PROCEDURE FOR MERGER CONTROL

Summary

In 2004, the European Commission has adopted the new EC Merger reg-
ulation introducing a new substantive test for merger control that replaced the
previous dominance test. The new test is called the significant impediment of
effective competition, that is, the SIEC test.

Following suit, in 2005, the Serbian Parliament had adopted the new
Law on Competition Protection, which was subsequently replaced by the new
Law on Competition Protection in 2009. Both the original Serbian Law and its
successor are a transcription of EC antitrust rules, including the new SIEC test.
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The paper discusses the main reasons for reform and assesses the impacts
of the new test in merger control both in the EU and in Serbia.

It seems that the key significance of the introduction of the new SIEC test
is still not that much in enforcement, as it is in the fact that it represents an
explicit declaration of the intent to adopt most of the argumentation for reform
of the substantive test, and a clear indication of future course of merger control
on a European level.

Key words: competition, SIEC test, SLC test, merger control, European
Union, Serbia, reform.
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Hapxa B. BYJOBII'h
JaBHo npenysehe ,,Enekrpompeka Cpo6uje, beorpapn

ITPODPECMOHAJIHA OAIOBOPHOCT
KOHCYJ/ITAHTA - PEIITABAIGE ITPOBJIEMA NN
CTBAPAILE HOBUX

»Hallle je caMo OHO IITO ApyrMMa gamo.“
Otan Mutpodan Xunanpgapar

Iloueitine ocHose jegHoi ychiewHol tpegyseha thpeba ga uuHu go-
6pa xaitielopudayuja UHIepHUX U eKCHlepHUX UPUSHATAUX eKcliepailia, Koju
he ceojum 3uawem omolyhuitiu ceaxom 3atiocneHom y tupegysehy ga gowe-
ce Hajoomwy ognyky, 6uno ga ce pagu o UHOOPMAUUIAMA HA TUPHUWLTLY, Y
ApouU3B0gHU, UNU O HEKUM gPYIUM UHGPOPMAUUIAMA 8AXHHUM 34 TOCT08AIbE
u ycilex tpegyseha. Ienepucarve colicilieHUx excilepitiusa, UcKyciliaea,
3HAA, MOPATIHUX HOPMU U Ogryuuearwe (Mygpociti yipasmwarea) y tpegysehy
ca uHgopmayujama, AHANU3OM U0gAaliakd, 3Harem U UCKYCIiBom Upode-
CUOHATTHUX §asanaua HOCNo8HUX U UpasHux yciyia (KoHcyniauitiu) iipeba
ga 6yge gobuitina kombunayuja. Oso neiio 38yuu y wweopuju, anu y Upaxcu
3Harwe U uHgopmavuje moiy ga 6ygy éam cilocoOHOCTU T0cn080gciisa (Hioi
MeHAYMeHTHA) U HUX0BUX 3aiocTeHUx. Y 0cHOB8U ped je 0 THpajHum tpouecu-
Ma y 1ocnosary Koju 3axulesajy 3Harve, yKmpyuyjy uciipaicusarwe u pas3eoj,
obpasosarve, spuierve UPOPeCUOHATHUX YCIYIA KAO WIHO Y Upaso, pauyHo-
80gCiliB0, KOHCANUHT, a yKbyuyjyhu u menaymenill dpoyece Kao wiio cy
citipaitieluja u tnavupare. Y 060m KoHilieKcilly 6u ce Moino 1060puitiu u o
yiosopy o Upyicarwy HOCIOBHUX U UPABHUX Ycyla (KOHCANTHUUHT) KAo MOpar-
HOM ylosopy, ige gasanaiy, Ycnyie upey3uma 0gio80pHOCIU 3a Upyxiarwe 601
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makcumyma. 3ay3epaiti iocnosogciieo tpeysuma ogpehere akuyuje kaxo 6u
06e36eguno céojum 3aiiocneHum ga ce tiogesyjy mehycobrno (people to people)
u ca sHarem u ungpopmayujama (people to knowledge and information) ga
6u obasmwanu 1ocao Koju Hajbomwe 3Hajy, a He ga 6ygy cpehHu witio youuiitie
umajy tiocao!

AyTop je HOBOJ, 3a OB3aj paj HAallUIa Y CTaTUCTUYKMM MOfAMMa O
0pojy 3aK/bydeHMX yroBopa O IpyXKamby IIOCIOBHMX M IIPaBHUX (KOHCYII-
TAHTCKMX) YOIyTa y jaBHUM Hpefy3ehnma y eHepreTckoM CeKTopy, a 1 y ipy-
TMM IIPUBPEJHUM APYLITBUMA, Y MOCTEABUX HEKOMUKO TOfMNHA, KOji FOBO-
pe fia TIoCToje ,TPeHA" 3aK/bydMBarbe OBMX yroBopa. VI3 unmenuie o 6pojy
3aK/by4YEHMX YTOBOpa O KOHCY/ITAHTCKMM YCIyraMa ¥ HaKHafie 3a Te YCIIyTe,
C jeiHe CTpaHe U NOCTIOBHOT edpeKTa JaTUX YC/IyTa y IOC/IOBakby HapydmIala,
C [Iyre CTpaHe, TEIIKO je YTBPAUTU KOHKpPEeTHe pe3y/iTare, OFHOCHO edeKTe
KOj¥ Cy IOCTUTHYTH 3aK/by4MBambeM TaKO BeIMKOT 6poja TUX yrosopa. bpoj
OBIX YyrOBOpa M HaKHaJla Koja ce yroBapa Hiuje cpasMepaH edeKTuma Koje Cy
OCTBapeHM HUXOBUM 3aK/by4ulBabeM, OfTHOCHO Pe3yNATaTy HUCY Y CpasMepu
ca ncrraheHMM HaKHaJaMa 3a yroBOpeHe KOHCYITaHTCKe ycayre. Hamporus,
pe3y/ITaTu IOCIOBamkba HUCY 60/bY ITIeJAHO Ca IIOCIOBHO-eKOHOMCKOT acIIeK-
Ta, a HU Y TIOIJIely CTAaTUCTUYKUX TI0Ka3aTe/ba y U3BEIITAj¥IMa O ITOCTIOBAIbY.
3amro je oHAa 6poj yroBopa o Ipy>Xamwy IOCIOBHUX U NPaBHUX yCIyra y
cTamHOM nopacty? [la 1u je TauHa KOHCTaTalyja Ja je IO3MB IOCIOBHOT U
IIPaBHOT KOHCY/ITaHTA JjaHAC HAjUCIUIATUBHje, HajyHOCHMje, a (Haj)Marbe Ofi-
TOBOPHO 3aHUMame?

Henocpenny nncnmpanujy 3a moryhe ongrosope Ha oBa nuTama ayTop
HajTa3M y TeKcTy nucua /laBuma Anbaxapuja, 06jaB/beHOM Y jeTHOM THEBHOM
nucty. Hacros je ,,bes mucra® Tekct nounme: ,JlurnranHa peBonynuja moT-
IYHO je IPOMEeHWIA HAauMH Ha KOju YMTaMO HOBMHE, CTYLIAMO MY3UKY, KO-
puctuMo ¢doroanapar. Mu cMO BepOBATHO jefjHa Off IIOC/IeNIIX IreHepalyja
KOje jOIlI YMTajy HOBMHE U KIbUTE, CTyILIajy My3UKY Ca JUCKOBA U IJIOYA U
qyBajy ¢oTorpaduje y anbymmuma. C 0631pom Ja je 3a cBe Te cTBapu caja
IOBO/baH jeflaH KyhHU KOMIIjyTep McIazia fia je yaaramwe y KOMIjyTep Hajoosba
MHBECTUIIN)A, jep BaM OHJja HUCY IOTpeOHM papno, rpaModoH, KaceTo(oH,
BIJI€0, TE/IEBU30p, He MOpaTe fIa KyNujeTe HOBUHE, I1a HY KibUTe... Y OTBO-
PEHOM M CT060JHOM BUPTYETHOM CBETY CBaKO MOXe fia Oype mucarn. OmgHo-
CHO CBAaKO PaBHOIIPABHO MOJXKE JIa ,,0Ka4lMl CBOj TEKCT y HEIPEeI/IeTHOM IIpO-
CTPaHCTBY BMPTYeJIHE CTBAPHOCTN... [IpyruM peurma, MoryhHocT mucna aa
OyZie 3HaYajaH I/IaCc y APYIUTBY YOP3aHO Ce CMambyje... BUPTYETHU CBET je ¥
pyKama ‘Tmcana amarepa’”

Jla 1y 1o3uB ,[IOCIOBHM U IIPaBHM CaBETHUK (KOHCY/ITAHT), Kao U
micall, UMajy UCTY WIM CIMYHY CYAOMHY Yy 3eM/baMa y TpaHaunuju? [la
JlaHaC KOJj HaC MO)Ke CBAaKo Ja Oyje IOCIOBHM M IPaBHU CaBETHMK, CBAKO
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fla TIMIe 3aKOH, CBAaKO Ja fiaje TyMademe 3akoHa? Ko jaHac Mapy 3a HeILITo
TaKO CTapOMOJIHO Kao IITO je KTACMYHO 06pa3oBaH U OATOBOPAH IIOCIOBHM
CaBeTHUK M IIPaBHMUK, 00ap 3aKOH, CTPYYaH TEKCT, KOMEHTap WIN CTPy-
YaH IIPaBHM CaBeT, KOji C/iefie KOHTMHEHTA/THOEBPOIICKY IIPaBHY TPafuLVjy
(»Civil-Law-Countries“)? To 6u BepoBaTHO Tpebayo fja MHTepecyje ,Ipode-
CHOHa/THe KOHCYITAaHTCKe MHCTUTYIMje , /M BUX BUIIe MHTepecyje 6opba
3a 110Cao y Be3u ClipoBohema ,,I/bOTHHE 3aKOHA, M3Pafie ,XapMOHM30BAHMX
3aKOHA‘, IIpUBaTH3alyje, IOCTOBY jaBHUX Ha0aBKM M ,TeHAepycama’ JMIm
OpUTHMHA/IHe HpuBpefHe pedopMe, PeCTPYKTypHpara, HOBe OpraHmM3alyje
IIOC/IOBaba U Jpyre akTyenHe pedopMe Kao 1To ¢y pedopme y npaBocyhy u
yupasu. Jla 11 ¢y XapMOHM30BaHy 11 pe)OPMCKIM 3aKOHM HOCTaIN Mayd1Ha
KpO3 KOjy IIpo/1a3e Be/Ke MyBe, a XBaTajy ce Mane (OHope me bamsax)? Jla
M je ucTMHUTA u3peka Tanura: ,,Hajsuie 3akoHa MMa y HajIOKBapeHU;oj
Ap>KaBu ' mm uspeka noppa Xamudaxca: ,Kaga 61 3akoHM MOIIM a TOBOpe
camn 3a cebe, IpBO OM ce MOKamIM Ha NpaBHuKe.” Jla 1 je 3ak/pydak ma
Cy, Kao 1 y CIy4ajy MucLia, IOC/IOBHY U IIPABHYU KOHCAITUHT U MHOTe IIpaBHe
KOHCAITVMHT MHCTUTYLMje, Takohe y pykama ,,ipaBHMKa amarepa‘.

Cse y cBeMy, 3a Hallle IIpaBO U IpaBHMKe OynyhHOCT Huje BuiIe
KakBa je 61/1a, IOTOTOBY 3a OHe KOju Bepyjy y Moh mpaBHe Hayke, IIpaBa u
npasfie. 3a Hallle IpaBHUKe, Mely KojuMa uMa JOCTa OHMX KOjU Bepyjy Y Ty
Moh, MOX/ia je TIOC/IeAmy TPeHyTaK Aa npeBasuby pasiuke u yjenuHe ce y
HACTOjarby fa ce Ha IITO 60/bM Ha4MH, Y NPOoQeCHHATHOM U JPYLITBEHOM
cMucny feduHMIIE YI0oTa M MECTO [IPABHMKA Y Y/I03U TOCIOBHOT KOHCY/ITaH-
Ta 360r npodecroHaaHe OATOBOPHOCTY IPABHMUX 3aHMMaba.

3a moveTak, MOXJia je BpeMe Jja ce IPaBHUIYM Y CBOjUM acollyjalujama,
KOMOpaMa, yApyXemlMa 1300pe 3a [OHOLIECHE 3aKOHA O OCUTYPamy Of
npodecnoHanHe OATOBOPHOCTH 32 AaBaolie OC/IOBHO IPAaBHMUX ycmyra (KOH-
cynTaHTcKe ycnyre). Y EBpomny mocroje 3akoHM 3a 06aBe3HO OCUTypambe Of
npodecroHanHe OATOBOPHOCTY 3a aIBOKATe, jaBHe Oe/Ie)KHUKe I 3a MPABHO
KOHCY/ITAaHTCKa 3aHMMama 1 a YCIIOCTaB/beHN Cy ¥ €TUYKO IIPaBHU CTaH-
mapay (€TMYKY KOZIeKCU) Off OATOBOPHOCTM faBajalja MOCTOBHUX NPaBHUX
ycrnyra. Edexar oBor 3akona 6u 6mo nosehame mpocdecnonante ofrosop-
HOCTM IOCTIOBHMX U IPaBHMX CaBEeTHMKA VM IIPaBHUKA, a TUME U jadarbe
HOBepema y MPaBHM U MIPABOCYAHU cuTeM. [loomTpaBameM OfrOBOPHOCTHI
u yBohemweM MoryhHocTi 3a (06aBe3HO) ocurypame of mpodecroHaaHe Ofi-
TOBOPHOCTM IPaBHUX KOHCY/ITaHAaTa MOTY a Ce aMOPTU3Yjy HOCIefulle, a ¥
OynyhHoCTH M cMame IOCIenuIie ,,KOHCYITaHaTa amMaTepa’ u jga ce noseha
KBa/JIMTET aHTAKOBambha CBAKOT NPABHOI 3aHMMama (a/jBOKaTa, jaBHuX Oe-
JIOKHYKA, IPAaBHUX CaBeTHNKA, KOHCY/ITAHTA U fip.).

ITpodecrnonanHa ofroBOPHOCT NPETHOCTaB/ba IPABHO 3Hame (IpaBoO
y T€OpUjU U TIPABO y IPAKCHU), UHTENEKTYATHY CIIOCOOHOCT, BUCOKOMOPATHA
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KapakTep U XYMaHOCT. Y TOM CMICITY, OH) KOjU IPUMEIbY]jy IpaBo, Ioce6HO
npodecroHanHy caBeTHNIN, Tpeba fa 6yny IpodecroHamHo 1 INYHO OATO-
BOPHU 3a ITOCTIefiMIie CBOT HaYMHa (He)[enoBama.

ITpodecronamua ogropopHocT Tpeba (MOXKe) f1a JOIPIMHeCe Ja ce Bpa-
TY II0/bY/bAaHO IIOBEPErbe y MPABO, NPAaBHM UM IPABOCY[IHM CUCTEM U Ja Ce
pacTepeTy 3aTerHyTa MOMUTHYKA CUTYyallMja y ApKaBy, fAa onabaBe HameTu
opHoCK u3Mehy BracTu 1 omosunuje, a yCTaBOM yTeMe/beHa MOfieNa BIACTH
Ha 3aKOHOJIaBHY, CY/ICKY ¥ U3BPIIHY B/IacT Oyjie HauMH /Ie/I0Bakba, a He CaMo
HeK/lapalnyja ¥ HOpMa y HajBUILIEM [AP>KaBHOM aKTy — YCTaBy.

[Tpodecnonanta oaroBopHOCT He cMe fia Oyne Gesnmmyna raopudu-
kanyja. OArOBOPHO U MpaBefHO MOCTyIame IIPaBHMKA He Tpeba 3a uub Aa
¥IMa Harpajly y Bupy 6orarctsa, Mohu, monoxaja. Humra ox ceera rora. Tak-
Ba Harpaja uMa CyMIbUBY BPEJHOCT, YaK IIOHVDKEbe 32 IIPaBEJHOT ¥ XYMaHOT
JOBeKa, aKO X MOXKe IOCTuhM 110 [ieHy OfpuIiaha Off IpaBa U MPaBeFHOCTI.
O6ehame 6ecmpTHOCTH MK cpehe moce cmptu? Takobe He. [Tpodecnonan-
Ha OATOBOPHOCT Tpeba Ja BpaTy ayTOPUTET M CBOjeBPCHY Xapyu3My IIpaBa
U TpaBfe, aMy ¥ IPaBHUX MHCTUTYLMja M IIPaBHUKA KAo IOjefiMHIIA KOju
IpuMelbyje Ipaso.

VHcTuTyT ocurypama o npodecruoHanHe OArOBOPHOCT AaBaola I10-
CTIOBHO ITPAaBHMX YC/TyTa He IT03Hajy MHOTY IPaBHYU CUCTEM, 3aTO 611 yBODerbe
MHCTUTYTa OCUTypaibe Off IpoQeCHOHaTHE OATOBOPHOCT 3a IIPaBHA 3aHMMarba
pamu mokpuha omacHocTH off o6aBe3e OTOBOPHOCTM 33 MMOBMHCKE IITETE
KOje HaCTaHy YCIIef] leroBe IpodecuoHaIHe NeNaTHOCTY VI YCTIeR, ie/laTHO-
CTH JIMLA 32 KOje OH OAroBapa Tpebaso ja Oyze IyToKas U IpyUMep 3a MHOTa
Apyra 3aHMMama, Ha IIPUMep, apXUTEKTe, peBU3ope, nekape u ap. Ocurypame
6u Tpebano (Mopa) Aa MOKpyje CBe MMOBMHCKE IITeTe KOje MOTY fia HacTaHy
Ha OCHOBY (He)rpodecuoHanHe aemaTHOCTH. O TOj BPCTU OCUTYparba AUCKY-
TOBAJIO Ca I0jaBOM MHCTUTYTA HOTapa, jaBHOr Oenexxuuka (Cpbuja je jenuua
3eM/ba y PETMOHY KOja HeMa 3aKOH O HoTapyMal?), ai cBe je [Jo cajia OCTajo
Ha pasMHU JUCKycuje u mpenyora. IpahaHcko-ipaBHa OATOBOPHOCT MOB/IAYN
[AJIEKOCEKHY U IPAKTUYHY OATOBOPHOCT 3a HEMPO(eCHOHATHO ¥ HeCaBeCHO
THIOHAIIIAkbe 11 VIMA JIeTIOTBOPHO IIPEBEHTHBHO JIe/IOBalbeE.

3ajeHO ca MHCTUTYTOM OCHUTypama Off OfTOBOPHOCTM 3a Ipode-
CHOHA/IHy JIeJIaTHOCT MAY ,IIOf PYKy“ M Jpyra cpenctBa ,o6e3behema u
eTUYKO-IIPABHY CTAHAAPAN Y IPABHO-IIPOGECHOHATTHOM CMICITY, 3aTUM a/n
He 6e3 BbIUX, MHCTUTYIVje Kao LITO Cy KOMOpe, YAPY>Keka, CYJOBU 4acTU U
medunmcana (ogpehena) KpUMBMYHO-TIpaBHA OATOBOPHOCT 32 eKCTPEMHe Jie-
JIMKTHE CITy4ajeBe.

Vma Munubema fja ceé MHCTUTYT MPABHOT PETy/IMcamba OATOBOPHOCTU
ofi mpodecroHaHe IeTaTHOCTY TIPaBHMX CaBeTHNKA, aflBOKATa U PABHUKA,
KOjU IIPMMERYjy TIPaBo, KOJ HAC Ha/jla3y y IMOHALIAKY y CKIAfly Ca YOIIIITe-
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HVIM Ha4e/IOM CaBeCHOCTH M IIOIITewa Wi Jobpe Bepe (good faith), omHOCHO
y TIOHalIamwy y yo1oj Bepu (bad faith) n HadeoM 3abpaHe HaHOIIEHA LITETE
npyroM. MebyTum, ommrra Havesna Cy pe cBera MHCTUTYTY Be3aHM 3a IIPAaBHO
pery/came OATOBOPHOCTH 3a 3aK/bydMBare yroBopa u Bohemwe mperosopa
Y MMajy KapaKTep YTOBOpPHe M [ie/IMKTHE OITOBOPHOCTM KOja IIOApasyMeBa
obaBe3y naxe. [loBpena oBe ob6aBese ctBapa culpa in contrahendo n3 xoje
HacTaje oAroBopHOCT. OCHOB OATOBOPHOCTH ce Tpaxkn y 6ynyhem (kacHujem)
YTOBOpY, Kajia ce pajii 0 yTOBOPHOj OATOBOPHOCTH, OJHOCHO BaHYTOBOPHO]
U JeNMKTHOj OGTOBOPHOCTY M3a3BaHO] IIOHAIIAkbEM jeflHE CTpaHe CYIPOTHO
Hade/ly CaBeCHOCTM U IOMITea. TakBO IOHALIae MpefcTaBba rpahaHcko
IpaBHY JE/INKT, I1a Ce OCHOB He TPk Y IIOBPeAY YroBOpa, Beh nsBaH mwera
— Y KpMBULIM OHOTa KOj! je HaHEO LITETY.

Ha nurame koju cy To pusumy koje Tpeba ia ce IIOKpHUjy OCUTypambeM
ofi mpodecroHaTHe OfTOBOPHOCTM JaBajalia IIOCIOBHO IIPAaBHMX YCIyTa
MOTY ce JjaTu pasnu4autu ogrosopu. Ynrajyhu 6pojHe yroBope o mocioBHO
IpaBHOM KOHCA/ITVHTY KOje Cy Kao Hapy4MoIy 3aK/by4l/Ia jaBHa npenyseha,
PM3MK je: IPBO, OIIACHOCT HACTAHKA OATOBOPHOCTH 3@ LITETY IPOY3POKOBAHY
(ne)BpiIereM ofipeheHe OC/IOBHE U ITpaBHe yCmyre (HeIaTHOCTH), Tj. 3aKOH-
CKa OfITOBOPHOCT JjaBaolla yCIAyTe 3a LITeTY; IPYTO, OIMACHOCT Off HaCTaHKa
HOBVIX PU3MKa KOjU Ce MOTY IIOjaBUTY IIOC/Ie 3aK/by4era yroBopa Kao IITO
Cy LITeTe KOje HUCY YMCTO MMOBMHCKOT KapaKTepa MM IITeTe Koje ce MOTY
jaBUTM TOCTIe TPOTeKa BpeMeHa, a Koje Cy pe3ynTaT IpYy>KeHe YCIyre WM
IpOIyIITama fla Cé yTOBOPeHa YC/Iyra Mpy>Ku. Y HAIIUM YCIOBMMA TEXe je
Hahy oiroBOp Ha IMMTame Koje ce LITeTe MOTY IIPOY3pOKOBaTH (He)BpIIemeM
oxpebeHe ycmyre, a jour Texke gepuHMCATH IITETY KOja je HAacTaIa Hermocpey-
HO W3 [IeJTaTHOCTM IIOC/IOBHO — IIPAaBHOT caBeTHuKa. Ha mpumep, ga mu ce
y Hall¥M YCTOBMMa MO)Ke IIOCTABUTU MNUTame OfTOBOPHOCTU IOCTOBHO-
IpaBHMX KOHCY/ITAHTA 3a IIpoliece y JOCa/jallliboj (He)IpyBaTU3aLujy IpaB-
HUX cybjekara y jaBHOM CEeKTOpY, 3a Ipollec n360pa CTpaTelKor IapTHe-
pa 3a ynarame y MOJEPHM3AIV)y U U3TPaJiiby HOBMX €HepPreTCKuX objexara,
3a Ipollece pecTPYKTypupama JM peopraHn3oBama IpPaBHUX cybjekara y
jaBHOM CeKTOpY, 3a IIOCTyIIKe Hepeann3oBaHe KOpIOpaTu3alyje jaBHUX
npenyseha, 3a mocrymke Benukor 6poja (He)peann3oBaHUX jaBHUX HaOaB-
Ku (TeHpepa) y jaBHOM cektopy uTA.? Jla, ¢ 063upom Ha 6poj 3aK/byueHMX
YTOBOpa O TIOCTTOBHO-IIPAaBHMM KOHCY/ITAaHTCKMM yCITyraMa KOHKPeTHO Be3a-
HJM 3a Te IIpoljece U mocnose. [la, 1 ¢ 0631poM Ha BUCHHY HaKHaJe Koja ce
yrosapa u ucmahyje Ha ocHOBY Tux yrosopa. Jla, ¢ 063MpoM Ha pesynrare
(edexTe) KOju Cy yroBOpeHN, OYeKMBAHN U IUIAHMPAHN, a (HU)CY OCTBApeHN
(Munjapzie eBpa 3a Mera IpojeKTe y eHepPreTCKOM CEKTOpY).

MebytuM, To Huje jemHOCTaBHO YTBpAuUTH. Y HaBohemy npumepa
eBEeHTYe/THe OATOBOPHOCTM 3a IITETY Of NpodecuoHaIHe IeTaTHOCTY JaBa-
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J1alja MOCTIOBHYX M IIPABHUX YCIyra MOpajia Ou ce IPBO YTBPAUTY KOHKpeET-
HO BPCTa U IPEIMET yCIIyTe KOja je yTOBOPEHa, OJHOCHO Hapy4eHa, a 3aTUM
y OBHOCY Ha IpefMeT yroBOpa U KOHKpPeTHa BPCTa IMpOQecHOoHaNTHe Ofro-
BopHOCTH. Hajyemrhe je yroBopoM 0 KOHCYITaHTCKMM yCIyramMa IOKpUBeHa
(amm He n yBek!) yroBopHa OATOBOPHOCT IO KOje Ce [I0/asy ycyey, HeypeHOT
U He0/IaroBpeMeHOr M3Bplleha YToOBOpeHe obaBe3e AaBaolia yCIyre mpema
Hapy4uoly, OfHOCHO KOpUCHUKY. [IpeMa nnpeMeTy HaBeleHe YCIyTe je MHO-
ro Texe JieuHICAT TIOCTIOBHY OITOBOPHOCT, jep YC/IyTe HUCY, IO IIPABUIY,
IaTe y OfHOCY Ha pesynrar (edekaT) Koju ce odeKyje y HOCTYIKy Koju he
6utn npenyser. O maBajama yciayra ce Hajuemrhe 3axTeBa fla IOCTYIajy ca
caBecHolhy 1 036mbHOIINY Ha HUBOY CBOjUX KOMIleHTeHIMja. Ibuxosa of-
FOBOPHOCT yCJleJl HEKOMIIETEHTHE yC/TyTe, Ha IIpUMep, TOCIOBHO ITPABHOT Ca-
BeTa KOjU ce OJHOCHU Ha M300p MOfe/a IpUBaTU3aluje I peopraHusanuje
jaBHOT Ipenyseha ce y yroBopyMa roToBO 11 He pa3MaTpa, OFHOCHO He ypebyje
ce, Beh ce mpeTnocTaB/ba IOJ YC/IOBOM [ia je YCIIENIHO OKOHYAH IIOCTYTIaK
jaBHe HabaBKe KOHKpeTHe, ofipeheHe yroBopeHe KOHCYITaHTCKe YCITyTe.

JaBame caBeta m uHpOpMMcame O ofpeheHNM uMmeHMIaMa ce
IpeTIIOCTaB/ba U MOApa3yMeBa Kao akijecopHa o6aBesa. [Iurama jecy pmemm-
KaTHa 1 Mopa ce 6uTy 06a3pyB IpK MPOLEHN OATOBOPHOCTY JIJaBaolla OBUX
BpCTa yC/IyTa.

Jla nu je camo faBajnall ycayra OfTOBOpPaH 3a YyTOBOPEHM IIOCAo Ca,
Hajormaxe pehu, HemsBecHUM 1cxonoM? [la I y OBUM CITydajeBYMa MOXKEMO
TOBOPUTU O CYOjeKTMBHOj OATOBOPHOCTM KOHCY/ITaHTa M OATOBOPHOCH 3a
KpusBuny? Jla mu ce MoXKe KOHCYITAaHTUMA CTaBUTU Ha TePeT OTOBOPHOCT
360T 3aK/by4MBamba yTOBOpa O KOHCYITAHTCKMM YC/IyraMa y IOCIOBUMA Ca
HeusBeCHUM 1 HeofpeheHUM 1cxopoM 3060T unmbeHMIe fa IOIUTHKA MMa
3Ha4yajaH yTUIA] Y 0BOj chepu mocnoBama? Jla M ce MOXKe YTBPAUTH [a je
JaBanal KOHCYITAHTCKMX YC/TyTa CAoIIITIO HAPY4MOLly U KOPUCHUKY HEn3-
BeCTaH MCXOf, OFHOCHO Jla He MOXKe Jla TapaHTyje ycIex ofipehene onmuuje n
caBeTa? Jla m yBeK IOCTOjU Y3pOuHa Be3a u3Hely ycyre KOHCyITaHTa U He-
yclexa y oCTBapeHMM IIJITAaHOBMMA U 3axTeBuMa Hapyumuoua? Jla mm ce Moxe
TOBOPUTH O CONMMUJIAPHOj OITOBOPHOCTY IOCIOBHO IPABHOT KOHCY/ITaHTA U
Hapyuuola 3a epekar 1 Kpajiby pe3y/ITaT yroBOpeHe yciyre?

Ynrajyhu gHeBHY mTammy u cryurajyhu gpyre nHpopMaTuBHe Mefyje
MO>Ke ce IMIPeTIIOCTABUTY Jia Cy pasiosu (y3poly) 3a 3aK/byuMBambe BEITUKOT
0poja KOHCYITaHTCKVX yTOBOPA, He CaMO Y IIOCTIOBHO ITpaBHOj obmacty, Beh
1 y ipyruM o67acTMa I0C/IOBamka jaBHMX mpexyseha, mpe csera, y Heedu-
KacaHOM IIPOLIeCy IUIAHMpamba, Hee(pKacHOj KOHTPO/IN M3BpLIeHha IVIAHOBA
IIOC/IOBalba, HUCKOj GMHACU]CKOj JUCLMIUINHY, HICKOM HUBOY OJTOBOPHO-
CTU M HUCKO] TIOCTIOBHO] e(DMKACHOCT KoMITaHMje y 1emun. IlocmoBoncTBo
KOHCTaTyje fia ,CBe OBe, a/lil ¥ ApYyTre, HEHaBelleHe, y3poke Huko Hehe mohn
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na Ham pemm. KoHcynrantu he Ham momohm y carnemaBamwy cTBapHOCTH,
pehn he HaM mITa je MOXKe/BHO MM HEONXOLHO YPAAUTU Ja 6MCMO HOOWIM
IIAHCY fla TIOCTAaHEeMO YCIEIIHY, /i IPOMeHe MOPaMO ypafiuTi caMu. Yio-
ra KOHCY/ITaHTa je [a fiaje CTPYYHY IIOAPILIKY KaO HelPUCTPACHN OLemIBayd
peaJiHoOr CTama, Kao IPOMOTep Haj6oJbe CBeTCKe IMpaKce Y CpoBobhemy mpo-
MeHa U Kao OHaj KOj) MO>XKe Ia HaM Kake VICTVHY, jep HeMa fpyru uHrepec!”
(Hacommc Enextponpuspene, KWx, 6p. 431, ctp. 9, 10).

Ime ce y 0BOj ,febuHMIIMjU“ yIOTe KOHCY/ITaHTA Hala3y Pasjior 3a
HeroBO aHTraKoBamwe?! Kako Hapydmial Mo)ke [a Offpeay MpeAMeT ¥ OGHOCY
Ha ,peajHo CTame" y mpefysehy 1 kako Moxe Ja yTBPAU Aa je KOHCY/ITAaHT
HeIpUCTpacaH OLewmUBay Tako ofpeheHor ,peanHor crama“? Kako koHcyn-
TAHT JOKa3yje, OMHOCHO KaKO Hapydmialn yTBphyje fja je KOHCYITaHT Ipo-
MOTep Hajoo/be CBETCKe IIPaKce y CIpoBobemy mpoMeHa (IIpeTiiocTaB/ba ce
y eHepreTckoM cekTopy?)? Kako Hapyumnan yrBpbyje 06aBesy KOHCynITaHTa
la Ka)kKe VCTVHY, OHOCHO YMIbeHMIIY Ja HeMa MHTepecC a My Kaxke HeMc-
tnHy (max?)? Ime ce y T0j ,,AeduHMIVjU KOHCY/ITAaHTa Ha/lasyu OATOBOP 3a
KOje je TO IIOCTIOBHE M IIpaBHE CaBeTe KOHCYITAHT IpOQeCHOHATHO OfTro-
BOpaH? IJie je oIacHOCT o HaCTaHKa OATOBOPHOCTH 33 €BEHTYa/IHY LITETY
IPOY3pOKOBaHy BplIemeM ofpeheHe ycayre koncyaranra? [la v ce y 0oBako
oxpeheHOj 1 0YeKMBaHO] Y/I03U KOHCY/ITaHTa MOXKE IIPeLM3HO OJPENUTHU PU-
3UK y Be3u ocurypama (ob6esbebemwa) op mpodecronante ofroBOpHOCTH Y
norieny npeamera nokpuha, BucuHe nokpuha, BpemeHna Tpajama?

C 0631poM Ha crenuUIHOCTY NOjefUHNX BPCTa MOC/IOBHMX U IIPaB-
HMX YCIyTa Koje IPY>Kajy KOHCYITaHTM HEOXOJHO je, HaKie, IPBO Ofpeiy-
TH ,J3BOP ONACHOCTH, Tj. CIEIVjaIMICTUYKY JIeTaTHOCT KOHCYITAHTA, VJIN
orpeheHO CBOjCTBO M3 KOjUX MO)Ke HACTaTH IIPaBHU OHOC M OATOBOP-
HOCT KOjy Tpeba ocurypary, ogHOCHO obesbemutu. Ob6aBe3e KOHCYITaHTa
He NOYMIbY HUTM IIPECTajy Ca HENpUCTPACHMUM, CaABECHUM ¥ VICTMHUTUM
M3BEIITaBambeM 1 V3BPIIaBambeM OHOI IITO MY je IIOBEPEHO U IUTO yrOBOP
pomymTa. KOHCyITaHT Mopa Ja CIy>KV CTPYLM M OHMM IIpaBMMa Koja ce Off
Ibera 3aXTeBajy ¥ Heropa je MY>KHOCT He caMo fia IIPY>KU YCIyTy Hapyduo-
Iy Y HEeKOM IIpeMeTy, OfJHOCHO IIPaBHOM OfHOCY, Beh u ma my 6yne ,uc-
TUHUT" JIOja/laH M HempucTpacaH caBeTHMK. CaBeTOJaBHA y/lIora CTOra My
HaMehe HM3 3aKOHCKMX U eTMYKMX 0OBe3a (3a Koje ce IMOHEKaJ YMHM Ja CY
y Mebhyco6HOj cynpoTHOCTHM) peMa: HAPYUMOLY, AP>KaBHUM U APYTUM Haj-
JIOKHVM OpTaHuMa IJie ielIyje Y MMe Hapy4uolia, IPaBHOj CTPYLM YOIILITE U
cBOM ecHady 1 IIpeMa jaBHOCTH, 32 KOjy je IOCTOjame CI000/IHe 1 He3aBUC-
He CTpyKe KOHCY/ITaHTa IIOBE3aHO C IOLITOBambeM IIPaBuIa Koja IOCTaB/ba
caMa CTPYKa, U HEOIIXO[{HO je CPeACTBO 3aIUTHTE IIpaBa CIipaM MOhu apkaBe
U IPYTUX MHTEpeca Y KOHKPeTHOM jaBHOM Iipenysehy.

[Ipasuna mpodecnonanHor mnoHamama opnpeheHa cy Ha Temermy
HOOPOBO/PHOT NIpMXBaTalba Off CTPaHe OHMX Ha Koje ce OffHOCe, Kako 6m
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Ceé OCHUTYpasIo MICIIPaBHO OCTBapMBambe ylIOTe KOHCYITAaHTa KOja ce cCMaTpa
OUTHOM y LIMBWIN30BaHOM APYWITBY. IIpomycT KOHCY/ITaHTa fja MOMITYje Ta
IpaBWIa MOPajy y KpajibeM CIydajy MMaTy 3a MOCIeAuLy IpodecuoHamHe
rpabancke canknuje. [Toce6bHa mpaBuia cBake KOHCY/ITAHTCKe acolLujamyje u
APYLITBA yTeMe/beHa Cy Ha IbMIXOBMM BIACTUTUM Tpaguiyjama. [Tpunarohena
Cy OpraHusalyjy ¥ NOAPYYjy HeoBama CTPYKe y CBaKoj IOjefUHO] SP>KaBl,
IbEHUM CY/ICKUM ¥ YIPAaBHMUM MOCTYIIMMA M HallIOHAIHOM 3aKOHOZABCTBY.
Huje moryhe HuTH oXKe/bHO M3BIAYNTY MX 113 KOHTEKCTA, @ HUTY ITOKYyIIIaBa-
TU YIMHUTA UX OIINTE NPUMEBMBUM, aKO HICY IIOTOJHA 3a TAKBY IIPUMEHY.
[Toce6na mpaBmia cBake KOHCY/ITAHTCKe acolyjaliije yIPKOC TOMe TeMejbe
ce Ha MCTUM BpefHOCTMMA 1 Y BehWHM cmydajeBa IpefiCTaB/bajy 3ajefHIYKY
OCHOBY.

OcuM MHCTUTYTa OCUTypama Off INpodecuoHaTHe OfrOBOPHOCTH
KOHCY/ITAaHTCKMX 3aHMMama MOXe, Y IWbY yTBphUBama HBUXOBOT JITMYHOL,
CY0jeKTMBHOT KpefuOnInTeTa, HIUXoBe MpopeCHOHATHOCTI 1 CIIOCOOHOCTHI
Ia ,JIPOMOBMIIY" HajOO/by CBETCKY IIPAKCy, ia Ce IOCTaBU Kao INUTAme U
IBJIXOBA IPUITAZHOCT ofpeheHoj acommjanmju, komopu, ApymTBy. OmurTi
YC/I0BY HalMX ocurypasajyhux kyha npommcyjy fa je ocurypamweM off po-
(decroHanHe OATOBOPHOCTY IOKPMBEHA OfITOBOPHOCT 3a IITETY KOja je Ha-
CTaja U3 JeNaTHOCTY JlaBaolla yCIyre MIM U3 MOCefoBamba CTBapy WM U3
IPaBHOT OJHOCA, WM M3 ofpeleHOr cBOjcTBa Kao M3BOpa OMACHOCTM (Ha
npuMep, ,CTPY4aH OLeHNBAY, ,[IPOMOTEP CBETCKe IpaKce WIN ,,0Haj KO
MOXKe Jla KaXKe UCTUHY ), KOj)i Cy O3HAUeH) Y YTOBOPY O OCUTypamby Off IIPO-
decnonanne oprosopHocTu. ByayhnocT je okpenyTa ycmyrama Koje jomn
HIICY TOBOJ/BHO pa3BljeHe Ha HallleM TP>KMUIITY YCIIyTa ¥ OCUTYpamba, a TO CY
Ipe CBera JIMYHa OCUTYparba U PasHU OOIMIM OCUTypara OATOBOPHOCTH Of
npodecroHanHe OIrTOBOPHOCTH, OATOBOPHOCTH M3 J€TaTHOCTYU ¥ C/IMYHO.

AyTOp HUje IPOTMBHUK aHTQKOBamba KOHCY/ITaHATa, jep je U cama 6ua
QHT@KOBaHA HAa TAaKBMM IIOC/IOBUM Ca 3HAIbeM U VICKYCTBOM KOje Ma y eHep-
TeTCKOM CEKTOPY, OFHOCHO y IIPaBy eHepreTuKe, /iyl je IPOTHUB 3aK/byuVBaba
yroBopa O KOHCYATAQHTCKMM yCayrama Kao HaumHy (modus vivendi) pma ce
oxipeheHoM nuny, ,,u3abpaHoM“ y HOCTYIIKY jaBHe HabaBKe, ,,JIeTa/THO MCILIa-
TI HOBALI, a Jla YC/IyTa, Kao IPOU3BOJ, Koji ce obuje, HeMa YIOTpeOHY Bpen-
HOCT, OJIHOCHO Jja HapydwIal] ¥ KOPUCHMK YCIyTe HeMajy IpoQecuoHanIHy
OZITOBOPHOCT 32 €KOHOMCKY KOPMCT W/IM LITETY Of TakBe yciyre. IIpuHimmn
rapaHTOBalba YHUBEP3a/lHe IIOCTOBHE J IpaBHe KOHCY/ITAHTCKe YCIyre Tpeba
la 03Ha4YaBa ofipeheHV MMHVMAaIHM HUBO KBaJIUTETa, OMHOCHO MAaKCUMYyM U
3aTo je MOTPe6HO fia ce, Ipe CBera, YCIOCTaBe BP/IO jaCHM U YBPCTO feyHM-
CaHM CTaHAApPAY U epMKacHa KOHTPOJa CIpoBoherma MOCTOBHYUX ¥ IIPAaBHUX
KOHCY/ITAaHTCKMX YC/IyTa Y CBaKOJZHEBHOM IIPOLIeCy paja, MmocebHO y cdepu
Ofi3UBa Ha AVMHAMMIYHE TP>KUIIHE NOTpebe. 3aK/byurBambeM KOHCYITaHTCKIX
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yroBopa Tpeba ma Oyme oMoryheHo MeHalIMeHTy M 3allOC/IeHVIMA fia BpJIO
jacHO, penusHO AedVHMIIY CBOje IOCIOBHE 3ajlaTKe, IVJbeBe, a MICTOBpeMe-
HO fla Ha eMKacaH HauVH IIpaTe HUXOBY peaM3alijy U y Caydajy norpebe
6maroBpeMeHoO 1 epMKacHO pearyjy kKako 6u o6e36emymy noctnsame geduHm-
CaHMX M IUTaHMpaHuX nbeBa. IIpenysehe xoje MMa jacHy pasBojHy mommTy-
Ky, IIPEIYI3HO IUTaHMpaHe IjbeBe U KOja e/ Ja YCIELIHO IPaTy TPXKUIIHA
odeKyBama Tpeba y KOHCY/ITaHTY Jja MMa MohaH cTpyd4aH, nmpodecroHanaH,
edyKacaH 3aMajali U He3a00M/Ta3HOT IapTHepa MIPelO3HAT/bUBOT II0 YCIyTraMa
HajBuIIer KBaauTeTa. KOHCYITaHT Kao MojeayHal; WM paBHO JnIie, Tpeba aa
Oyje Iperno3HaT Kao MOTEeHLNjasL, Tfiep y IPaBHOM 3Halby, IOCTIOBHVM Belll-
TMHAMa U MCKYCTBY, a He 3Bambe 06e3 3Hama M YHOCaH OU3HIC.

MHora jaBHa mnpenyseha cy eKOHOMCKY Kpu3y WUCKOPUCTWIA Ja
aHTa)KOBambeM KOHCY/ITAHTa, I10 IPaBUTY, TO CY CTpaHa IIpaBHA 1 PU3MUKa
NNIA, YHAIpeZe TI0CTIOBabe Ca IM/beM fla cadyBajy npenmyseha.

MebyTnm, ncKycTBO Kaxke ,MOXeTe MMATyH Hajoorbe nujeje Ha CBETY
¥V TIOXKE/IeTH Jia CIlaceTe CBAKOT KWTAa KOjy IUIVBA y OKeaHy', alu ako ¢up-
Ma HeMa CTabMIaH HOBYaHM TOK (IIPOM3BOJ + IleHa = IIPUXOJ]) U CBOj COII-
CTBEHM JbY[ICKM HOTEHIMja/l YBeK Moxke fja 6aHkpoTtnpa. HegocraTak HOB-
Ija 3a BEJMKE IPOjeKTe U MJeje Y BpeMe BEeNMKe KPU3e je MOXJa MieanaH
TPeHyTaK fla U jaBHa mpegyseha mpoMeHe CBeCT CBOjUX 3aIIOC/IEHUX, MIOYeB
Ofl HajjeflHOCTaBHUjMX CTBApy, Kao ILITO je JI0ja/IHOCT, pajHa AUCHVIIINHA,
06aBe3HO 00pa3oBarbe U yCaBpIIaBahe Y TOKY Pajia, CTUI[AKE U YIIPaB/batbe
3HamEM.

Moxxpa je ympaBo Kpyu3a IPUIMKa Ja ¥ Sp>KaBa Kao BIaCHUK MICKOPH-
CTM CBOje Hay4yHe IIOTEHIUjajie U ,/byACKe pecypce” 3a moBehame KOHKY-
PEHTHOCTH CBOje mpuBpenie. KonmekTuBHO MHTepHO 3Hambe jegHor npenyseha
Kao HajedeKTMBHUje Kopuinhemwe MHTENIEKTyalHOr KamuTana (yKbydyjyhn
VICKYCTBO, BeLITUHe, IOfiaTKe 1 MH(opManuje) 1 3Hame Koje ce CeleKTUB-
HO TPMKYIUbAa M3 EKCTEPHNUX M3BOpa paau Mobosblllama OpraHusalje,
Tpebamo 6u jga mojenmHuuMa oMoryhu mpucryn mHQoOpMalnujama Koje cy
noTpe6He 3a o6aB/bare HUXOBUX 3ajjaTaka M Aa fa JOIPUHOC UCHYHEHY
CBEYKYIIHUX IM/beBa npenyseha. BpegHocTu oBuX 3Hama 1M HOBa Ca3Hama
(know-how) cTBapajy ce Kpo3 OBe Ipoliece U IIOCTAjy Aeo 3Hama mpexnyseha
(xommanuje) y GyHKIMjU CTBapama npodura u nosehama ymema Ha TP KMII-
Ty. [eHepucame 3Hamwa, KofupUKalMja 3Haba U TpaHchep 3HamWa, C jefHe
cTpaHe u nosehame MHTeNeKTyanHe 1 MpodecuoHanHe CHenyjanusanyje u
CIIOCOOHOCTH TOjeffHMIIA Yy caMoM Iipeny3ehy mo6ospiaBa IpOJYKTUBHOCT
CBMX aKTMBHOCTM U e(pMKAaCHOCT OpraHmsalyje MOcCaoBa (pajuTu IpaBe
CTBapy Ha IpaByu HauuH). LIyp opranusaiyje sacHoBaHe Ha 3HaWBY YK/bydyje
KOTHUTMBHO y4eme, 00pa3oBarbe, ycaBpalllaBambe, 00HaB/batbe U OIPXKIBOCT
arncop6bumje 3Hama.
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ITPEBAPA 1 OIINITU YCIIOBU ITIOCJ/IOBAIbA

I YBop

O tempora, o mores y3BUKHYO je LIu1iepoH y cBoM IIpBOM IrOBOpY IIpO-
tuB Katwne, srpaxxaBajyhm ce Hajy BemMKUM IIpoMeHaMa Koje Cy 3agecuie
PVMMCKO [IPYLITBO TOTa BpeMeHa. 3acTaHeMO /I 3a TPeHyTaK, younmhemo ma
Cy IpOMeHe HeOJIBOjUBY /IeO HAIIMX >KMBOTA U J]a je MaJIo TOra OHaKBO KaK-
BO je 6M/I0 cBera HeKO/MMKO flelleHNja yHa3a/ .

JenHa op HajKapaKTepUCTUYHMjUX NPOMEHA HAUIMX BpEMeEHa je CBa-
KaKO OIIITAa Y>)XypOaHOCT. ¥ CBeTy y KOMe je CBe MHCTAHT U y KOMe je U
BpeMe HOBaIl,' MHOTe Off “4uHUgOU KOjU 3aXTeBajy BpeMe, POMUII/batbe, M0-
CTYIIHOCT, @ CAMUM TUM 1 006a3pMBOCT, Ce MOKYILIABajy 3aMEHUT! FOTOBUM
pelIemUMa Koja ce, 3aTuM, 6e3 MHOTO paMUIIbatba IIPUXBATA;)y.

Hasepen 3axTeB Tp>nmInTa 3a 6p3uM 11 MHCTAHT PellleblIMa, II0Be3aH ca
MAacCOBHOM IIPOM3BOMEbOM U MTOTPOIIHOM UCTOBPCHe pobe (610 mobapa nimn
yCayra), Te JIETUTYMHA TeXHa IPUBPENHNX CyOjekaTa 3a MaKCUMM3ALUjoM
mobutyu (Koja ce oCTBapyje palOHAIM3aAIVjOM CBUX TPOIIKOBA Be3aHMX
3a IOCTIOBame JJaTor IPUBPESHOr CyOjeKTa), Kao M eBeHTya/jHa IIO3UIVja
npemohu TproBua y OFHOCY Ha IOTpPOIIAYa, JOBEIM Cy [0 CTBapama
ynpourheHe TeXHMKe yroBapama I03HaTe Kao — OIILITU YCTIOBY IIOCTIOBamba.

Omnmru yci10BIM MOCNIOBaWka HUCY HUIITA OPYro AO KaTajIor yroBOp-
HIX K/Iay3y/a Koje je cacTaBu/Ia jefHA yrOBOPHA CTpaHa (Tprosair), KOju 3a
by TIPAaKTUYHO TpPECTaBbajy lex specialis,” Te ce Tako oHa Ha HUX TO3UBA

1 Time is money (eHI1.) — ,BpeMe je HOBaI, jefiHa je Off HAjIIO3HATHjMX KPUIATULIA EHITIe-
CKOT TOBODHOT IIOfIpyYja.

2 JakoB Papuinth, O6nuiayuono tipaso, 7. usname, beorpan, 2004, ctp. 104.
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CBaKM IyT Kafia CK/Ialla MojefillHaYHe YITOBOpe ca MOTpolIayiMa, KOju BpyIo
4eCTO HUCY HMINTA APYrO O TOTOBM (popMynapu y Koje ce caMo yIucyjy

reHepasuje Apyre yroBopHe CTpaHe.

Ha nosHaro nutame rope€ IOMEHYTOT ,y9€HOT 1 pO}IOTbY6I/IBOI‘ ‘-IOBeKa”3

— Cui bono? oTkpuBaMo a oBa 0cobeHa TeXHMKA yroBapama He OroBapa
caMo Tprosiiy, Beh oHa 1CTO Tako OfroBapa U TeXY Y)KypOaHOT moTpoliada
Za 1ITo Op>Ke U ILITO JIaKIIe ohe [0 XKebeHor [oOpa W YCIyTe.

II ITono>kaj yroBOpHMX CTPaHa NPUINKOM IIPUMEHE OIIITHX
yCnoBa IOC/IOBamba

1. YroBopne ctpane u 300

3aKOH O OONMMralMOHMM OJHOCKMMA, KaO HAall OCHOBHM 3aKOH IIO
IJTalby YTOBOPHMX OFHOCA, Beh y CBOjUM OCHOBHUM HAYeNUMA OTKPYUBA Ha-
Mepy 3aKOHOJ]aBlia fia Ce IJIMe ypefie INUTamba He CaMo OOIMTallMlOHNX OfJHO-
ca HacTamux n3Mehy ¢pusnukux nuia, Beh ce werose ofpende mprMemnyjy Ha
CBe y4eCHMKe y OOIMTallMOHNM OJHOCKIMA.

Y unany 2 300, 3aKoHOAABAI] jaCHO IPOINCYje Ja ,CTpaHe y obmura-
IIIOHMM OJZHOCHMa Mory 6uTy ¢usnuka 1 npasHa auna’. OBa onpenda, nako
y IpBM MaxX MOXKe JIeJIOBaTU IPWINYHO IITYPO, Y CTBApM, OTKpUBA fia ce
300 uma npuMenUBaT U Ha pU3NYKa ¥ Ha IIPaBHA JINIA Y CBUM HUXOBUM
MelycoBHMM offHOCMMa, Te [ja CBa Ta /IMIjA CBOje OfHOCe MOry oppebenyum
IIPAaBMHUM IIOC/IOBMMA PETy/IMCaT y CKIafly ca HaBefleHUM 3akoHoM. [lakie,
300 ce nmpuMemyje npu oOMUralMOHNM OfHOCKMA u3Meby a) ¢dusmukmx
nmia, 6) IpaBHUX JINIA, ¥ B) GU3NYKMX ¥ IIPABHUX JIALIA.

Y gmany 10 300, oTkpuBaMo #a Cy CTpaHe y YTOBOPHUM OFHOCKMA
(maxme: m ¢usmuka M npaBHA /uUIA) CTOOOJHE Na CBOje OFHOCE ypefe IO
cB0joj Bo/by. OBO Hayesno IO3HATO je Kao ayiloHomuja eospe. Victu ynan 3a-
KOHa yTBphyje 1 mpocTop y KoMe ce Jjata ayiloHOMUja TIPOTeXe — IPUHYIHN
IIPOIINC, jaBHM MOpeNaK 1 KoOpu oOmdaju.

Vmajyhu Ha ymy ma cy oxpenbe 3akoHa 0 OOIMIAILIOHMM OFHOCHMA
pucniosuTuBHOr Kapakrepa (wian 20 300), yKOMMKO ce HaBeeHO Hadesio
ayTOHOMMje BOJ/be IIPMMEHN JOCTIEHO, H0/Ia3MIMO [0 3aK/by4Ka /ia CBe JOK je
oppebenn dpastu fiocao oMmeheH NpUHYTHUM IPONNCUMA, jABHUM ITOPETKOM
U [o6puM 06uYajuMa, YaK ¥ YKOJIUKO CY HberoBe ofipefi0e CynpoTHe Ofpef-
6ama [UCIIO3UTUBHUX HOPMM 3aKOHA O OOMTIallOHUM OZHOCUMA, Y CIIy4ajy
pelllaBama €BEHTYa/THOT CIIOpa MMajy ce IpUMEHmUBATH ofpende TOT IpaB-
HOT II0CTIa, a He ofjpefbe 3aKoHa.

3 »Kaa je ABrycT 3aTekao jeffHOM CBOT yHyKa ca LIn1iepoHOBOM KBWUTOM y PYIH, KOjy je
IIOKYIIA0 /ia cakpuje, ABTYCT je y3e0 KEbWTY, IIOI/Ielao 1 peKao: ,1o je 610 yueH JoBek,

CMHKO, y4eH 1 ponopybous” O6pan CraHojesuh, Pumcko dipaso, 9. uspame, beorpap,
1997, ctp. 70.
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Cse rope HaBeJIeHO je MHOTO je3TpOBUTH]je U Cafip)KajHMje, 6e3 CyBUII-
HUX pe4M KOjMMa IMCal] OBOT Pajja OYMIVIELHO He MOXKE [ja OFONN, MCKA3a0
u yBaxenn Banrasap borunmh y cBojoj mosnaroj pedenniu: ,,Pasrosop je
PasroBop, a yroBOPp je CTpaHaMa 3aKOH. "

2. PaBHOIIpaBHOCT YTOBOPHMX CTPaHa

UYinan 11 300 oTKpuBa CYIITMHY Hallel OCHOBHOT IMTamba M0/I0XKaja
YTOBOPHUX CTpaHa IPWIMKOM IIpYMeHe OIIITUX YCI0Ba nocnoBama. Oppef-
6a maTor wlaHa 3aKoHa IPOINCYje [ia Cy CTPaHe Y OONUIaI[IOHOM OZHOCY
(Tj. m duuMKa U IpaBHA NMMIjA) PaBHOIIPABHe.

Ipyrum peumma, Ham 3aKOH O OOMUTALMOHMM OfHOCKMMa, Beh y
CBOjUM OCHOBHMM Hadenuma, ofbaiyje MOryhHOCT mocTojama IpUBUIETO-
BaHOT yroBopada — 6e3 003upa fia 1iu je To iipiosay, Homwpouiay, m Kyiay.
Kapa rox ce Habe y yroBopHOM OffHOCY ca IpMBPEIHNM Cy6jeKTOM KOju je
CaMOCTa/THO CaCTaBMO CBOje OIIIITE YC/IOBE IIOCIOBAA U Ca KOjUM 3aK/byjyje
T3B. GOPMYIApHU YTOBOP, Y CKIaAy ca oapenbdama wi. 11 300, gato Ppusny-
KO JIMIIE jeé Y PABHOIIPAaBHOM II0/Ia)Kajy Ca CBOjUM CayroBapadeM.

OBo Hayenno yTBpDhyje ma ce cBaka pajjiba IPOTUBHA KOTEHTHUM HOP-
MaMa 3aKOHa 61710 KOT yroBOpHOT cybjekara (6110 OHO pu3MIKO M mpas-
HO JIM1ie) MOXKe ycIenrHo no6ujaru. Havesno paBHOIPaBHOCTY CTpaHa y 06-
JIUTALIMOHOM OJHOCY Ce MMa IPMMEIMBATU KAaKO y TPEHYTKY 3aK/bydera
JIaTOT YroBOpa, TaKO M IPWIVKOM UCIyHema IpaBa ¥ obaBe3a Koje JaTu

yrosop yTBpbyje.

ITopen mo cajia HaBeeHNX OCHOBHUX Hade/la 3aKOHA O 0O/IMTallOHNM
OffHOCHMA ITIOMEHVMO jOII HeKa Z06pO MO3HATa, KAo IITO CY HAYeN0 CABECHO-
citiu u dowiierva (WiaH 12), 3abpawna 3noyiompebe tupasa (wiaH 13) u Haveno
jegHake spegHocitiu gasarva (41aH 15).

3. Ogpenbe 300 KapakTepuCTHYHE 32 OIIITE YCIOBE MOCTOBAaba

Yrosapame ONIITUX yCIOBA MOCTOBamba HAPOYNTO je BE3aHO 3a HAYeTI0
Koje TpoHana3umMo y wiany 14 300, 1o KoMe y 3aCHMBamby OOIUTAIMOHNX
OffHOCa CTpaHe He MOTY yCTaHOB/baBaTy IpaBa 1 o6aBese KojuMa ce 3a 61io
KOTa CTBapa iy uckopyuihaba MOHOIIONICKY MOJI0XKaj Ha TPXKUIITY.

ITo HameM 3aKOHY O 3aIITUTU KOHKYPEeHIMje yTBPhHeHo je 1a MOHOIION-
CKM TIOJIOKaj Ha TPXKUIITY (mmm Kako ra 3311 Ha3mMBa — JOMIHAHTAH II0/I0XKA]
Ha TPKUIITY) MMa OHaj IIPUBPESHNU CYy0jeKT KOjU ,,HeMa KOHKYPEHIINjy MIn
je KOHKypeHIMja 6e3Ha4yajHa, OJJHOCHO KOjU MMa 3Ha4ajHO 60J/bM IIONIOXKA]
Yy OJHOCY Ha KOHKypeHTe ysuMajyhm y 063up BenmuumHy TpP>KUIIHOT yre-
7a, eKOHOMCKY U (PMHAHCMjCKY CHATy, IPUCTYI TPXKUIITMMA CHabfeBama 1
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AucTpubynumje, Kao ¥ MpaBHe WM YMbeHIYHE ITPerpeKe 3a MPUCTYII PYTUX
ydyecHuka TpxumTy” (4. 15 cr. 1 33K-a).

Y cnyuajy fa npuBpenHu Cy0jeKT KOoju OfroBapa OBaKBOM 3aKOHCKOM
OTIIICY, OJUTYYM fIa Y IWbY MaKCUMU3aIje CBOje OOUTH Taj CBOj Momoxaj*
UCKOPUCTH, T€ Ha TPXKUILUTY HEIIOCPEIHO MM IOCPETHO HaMeTHE HellpaBuy-
He KyIOBHE MM IPOJiajHe LieHe WIN SpyTe HellpaBUYIHE yC/IOBE MOC/TI0Bamba
YYHY 3/10YHOTPeOy JOMIHAHTHOT HOMOXaja (w1. 16 33K-a).’

Jaxse, cacBMM je M3BECHO [la IPUINKOM CacTaB/bamba CBOjUX ONIITUX
yC/I0Ba IIOC/IOBalba, Kao HapounuTe GpopMe yroBopa, KojuMa ce Hopouadu-
Ma, Kyuyuma OTHOCHO GM3MYKVIM JIMIVIMA Off CTpaHe IpUBPEJHOr CybjeKTa
Hyzu onpeheHa poba (zobpo wam ycnyra), IpuBpenHu CybjeKT Mopa aa 06-
paTy HapOYUTy MaXXiky Ha CBOjy 00aBe3y odyBama PaBHOIPABHOCTU YIo-
BOPHMX CTpaHa, OJHOCHO fla HM Ha KOjy HauMH He 3/I0yIOTpedu CBOj Jo-
MMHaHTaH (MOHOIIO/ICKM) TTOJIOXKAj Ha JATOM TPXKUILITY Iponucyjyhu ycrnose
Koju 6¥1 61/ IPOTUBHM Ha4e/IMMa CaBeCHOCTH I TIOIITEHha, 3/I0YIOTPeOIn
IpaBoO 13 OOMMUTaIIOHOT OHOCA TYMe LITO O¥ ra BPILIMIN IPOTUBHO LMY
3a KOje je OHO 3aKOHOM YCTAQHOBJ/bEHO MU IIPU3HATO, T€ YCIIOCTABUIN He-
IpaBUYHEe YC/IOBE IOCTOBamba (QUIMYKUM MMM Ca KOjUMa JiaTe YrOBOpe
3aK/bydyje.

Ynan 18 300 pame obaBesyje cTpaHe y OOMMIal[MOHOM OJHOCY fa
Py M3BPIIABaKY CBOjUX 06aBe3a MOCTYIAjy ca MaXKkhOM Koja Ce Y IPaBHOM
IPOMeTYy 3axTeBa y oArosapajyhoj BpcTu oOmmranmoHmx ofgHoca (maKiba
IKoOpor mpuUBpenHMKa — Maxma Jobpor gomahnHa).

[TpuBpenHu cy6jekT Koju Hyau cBojy poby (mobpa mnm ycnyre) du-
3MYKMM JIMIMMA je obaBe3aH fa IPWIMKOM CBOT IOCIOBama NpUMEbYje
»ITKIbY” (OJHOCHO OIIPE3HOCT) IPM IOCTYIAaky KOja je Y IOCTOBHOM IIpO-
MeTy yobuuajeHa. Heku off mpemycioBa ocTBapema OBOT Hadena Cy CacBUM

4  BaxHO je HalOMEHYTHU Ja IIOCTOjarbe NOMMHAHTHOI IIOJI0XKaja HA TPXKMUIITY CaMO IIO
ceby He TpefCTaB/ba IPOTUBIPABHY Kareropujy. Hain mpaBHM cucteM Huje 3acHOBaH
Ha OrpaHNMYaBamy C0060fe Mpely3eTHUIITBA MM HOBYUX NOCTOBHMX UJieja, Te ce IMpH-
BpeJHN Cy6jeKTV 1 0Xpabpyjy fia ce Ha TP)KMIITY II0jaB/byjy Ca HOBMM, MHBEHTUBHUM
M caMUM TUM YHOCHUM pelrewyuMa. Kareropuja koja je, mehytnm, sabpameHa je Besa-
Ha 3a 370y{0iipe6y TOMUHAHTHOT TOJI0XKaja KOjJ Ce Ha JJaTOM TPXKMINTY 3ay3Me, Kao U
CK/Iamnarmbe PeCTPUKTUBHIUX CIIOpasyMa KOjiMa je Inb oHeMoryhaBame KOHKYpeHIje Ha
TPIKMIITY.

5  Ocum 3akoHa O 3aIITHTU KOHKypeHIMje U Haml KpuBUYHYM 3aKOHUK ce Takobe 6aBu
TIUTambeM MOHOIOJICKOT MOJIOXKaja, T€ Y CBOM 4IaHy 232 MpONucyje fa OfIrOBOPHO JIMIie
y npenysehy wmm gpyrom cy6jekTy IpMBpeJHOT IOCTOBama Koje MMa CBOjCTBO ITpaB-
HOT JIUIA WM TIPey3eTHUK KOji 37I0YIOTPe6OM MOHOIIOMUCTIYKOT VI JOMMHAHTHOT
TIO/IOXKaja Ha TPXKMIUTY WIM 3aK/by4MBalbeM MOHOIIOMCTUYKOT CIIOpasyMa M3a30Be
nopemehaj Ha TPXMIITY WM Taj CybjeKT foBefe y ToBMalrheH IONOXaj y OFHOCY Ha
pyTe, TAKO Jla OCTBAPM MMOBMHCKY KODYVICT 3a Taj Cy0jeKT, MV 3a APYTy CybjeKT Miu
HaHece ITETY APYTUM Cy6jeKTIMa IPUBPETHOT MOC/I0Baa, OTPONTAYMa W/ KOPUC-
HMIMMa ycmyra KasHuhe ce 3aTBOPOM /10 TPV TOIMHE.
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cuUrypHO f06pa OpraHusanuja IocIoBama MPUBPESHOr CybjekTa, IpuMeHa
opiroBapajyhe 1 ucnpaBHe TeXHOJIOTHje, Ka0 1 YHOLUbaBabe fOOpe 1 CTPyU-
He pajJiHe CHare.

Y cTaBy 2 MCTOr YIaHa IPOHATA3UMO Ofpendy Aa Cy cTpaHe y 06mm-
ralYiOHMM OJHOCVMA JY>KHe fla y U3BpllaBamwy obaBesa 13 cBoje npogecuo-
HaJTHe JIeTATHOCTY IIOCTYMajy ca moBehaHOM MaXKmboM, IpeMa IpaBUINMa
CTpyKe 1 obudajuma (Imaxxma JoOpOr CTpyumbaka).

ITomrTo cy ommTy ycloBM IOC/IOBama Hajyenrhe IMOBe3aHM ca OHOM
OCHOBHOM WM Haj3aciilyiibenujom pfenaTHolihy mpaBHOr cybjexTa (Koju
UX U CacTaBjba), MOXe Ce YTBPAUTH Ja je IPWINKOM M3BpIlIaBamwa obaBe3a
YTBpheHUX ONIITHM YCTOBMMA ITOC/IOBabha IPUBPETHM CY0jeKT JyXaH Jja ce
THIOHAIIIA Ca MaKHBOM HOOPOT CTPydYmaKa — OGHOCHO ca ToBehaHOM MaXkboM,
pyxosozehu ce tpasunuma citipyke v obuuajuma.

Konauno, wran 21 300 mnpomucyje a cy cTpaHe y OOMIUTalMOHUM
OIHOCKMa JY>KHe Ja Y IPaBHOM IIPOMETY IIOCTYIIajy Y CKIafy ca ZoOpum
IIOC/IOBHUM 06M4ajuma.

3aKOH 0 OONMIalVIOHMM OFHOCHUMA, Y Jiely y KoMe ce 6aBy IMTameM
TyMademwa yropopa, y wiany 100 nmpomnucyje ga he ce y cny4ajy kag je yro-
BOP 3aK/by4eH IIPeMa yHaIIpes OfIITAMIIAHOM Cafp)Kajy, MU KaJ je yToBOp
Ha IPYyTY Ha4MH OMO0 IpUMpeM/beH U HPeJIOKeH Off CTpaHe jefjHe YTOBOpHe
CTpaHe, HejacHe ofpende TYMaunTy y KOPUCT APYTe CTPaHe.

4. PaBHONIPAaBHOCT YTOBOPHNX CTPaHAa — KOINYHUK #PA6HOI I
daximuukoi

Y cBeT/y cBera HaBeJIeHOT JI0/Ia3MIMO IO 3aK/byUKa Jia je TOJI0XKaj yTo-
BOPHIX CTpaHa NP 3aK/bydely yroBOpa IyTeM IIpMMeHe OIIITHX yC/IoBa
IIOC/IOBalba y OCHOBU paséHoipasaH. JlaTa paBHOIPABHOCT OCUMM IITO Ce
YCIOCTaB/ba Kao MMIIepaTBHA IIpaBHAa HOPMa jacHO MCKa3aHa y 4aaHy 11
300, ycnocraB/ba ce M yKpLITambeM (PAKTUUIKOT ¥ IIPABHOT IIOJIOXKaja yro-
BOPHUX CTpaHa.

ITo cBOM ¢haxitiuukom TONOKajy IPeBary CBaKaKO OHOCK OHA Yro-
BOPHa CTPaHa KOja je [are OIIITEe YCIOBE IOCIOBaa CACTaBM/IA, IOIITO
IpUBPeNHNU CY6jeKT KOoju ce MojaB/byje Ha TPXKUIITY U HY[YU VICTOBETHY MU
CTaHZIapAM30BaHy poOy (HoOpa wmu ycayre) IO CBOjUM, YHaIpen yTBpheHnm
CTaHJAPAM30BAHMM YCIOBMMA, JATOM IIPaBHOM IIOC/Iy HPUCTyNa PyTUH-
CKJ, HAKOH JIy>KeT pa3sMaTparba pasHMX YITIOBA IIPABHOT IIOC/A, Ca YHAIPeET
yTBpheHuM yroBopHUM Io0XajeM Koju puandko nuije (Kymary 4aTor foopa
VIV YCIIyTe) Y LeMMHY WM NIPUXBATa WM IO 3aK/byderba IIPaBHOT II0CIa HI
He ponasyu. C 063MpoM Ha CTeIleH 3aMHTepeCcOBAHOCTHU Kyliya 3a MOoHyheHo
106pO, OHOCHO YCIyTY, KyTIall MM IIpMXBaTa WM Ofiouja HaBeJeHe yCIoBe
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IIOCTIOBama MaKo OHY, Hajyemrhe, Buie o6e36ehyjy cam npuBpennu cybjext
HETO Hbera.

Ca fipyre cTpaHe, MaKO HAeKIapaTMBHO 3aKOH O OOMUTAIIVIOHNM OJHO-
CMMa ITPOKJ/IaMyje fia Cy CTpaHe y 00/IUTalIOHOM OCHOCY PaBHOIIPaBHe, fpas-
HU TIOJIOXKAj YTOBOPHMX CTPAHA, IO MNUCLY OBOT pajja, UIAaK HOCHU IIPeBary y
KOPUCT Kyfiya, TIOIITO Ce YHAIpeJ, IPOMNICaHM OIIITH YC/IOBM IIOCTOBamba
MOpajy yIofoOUTI 3aKOHCKMM OKBMPYMA KOju CYy yTBpheHM yrpaso tum 3a-
KOHOM O OO/IMTallIOHNM OJHOCYMA.

VicTvHa je ma HEKM Off TUX OKBUPA, Kao LITO Cy HA4E/0 CABECHOCIAU
u towilierva, Haveno 3abpaue 3noynoiipebe Upasd, Haueno jegHake épeg-
HOCIiU gasara WIN Uaxctea gobpol UpuspegHuxa, OLHOCHO Haxta go-
6poi gomahuna ob6aBe3yjy Kako IpUBpPeRHM CYOjeKT (cacTaB/baya OIIITUX
yC/IOBa IIOC/IOBama), TaKo U Gpusndko mmie (xkymnua). Mebytum, ocum oBux
Hauesa, 300 HaBOAM U HeEKa KOjU Ceé UCK/bYYMBO OJHOCE Ha IIPUBPENHU
cy6jeKT, KOju je 1 cacTaB/bay ONLITUX yC/IOBa IIOC/IOBamba, a TO Cy 3abpaxa
ciieapara u uckopuwhasarwa MoHouonCKol ionoxaja, obaseza nociiyiarea
ca daxrwom gobpoi cilipyurwaka, obasesa UpumeHe goOpux UOCTOBHUX
obuuaja, Kao u obase3a Wiymauera HejacHux ogpeqou y KOpucii auua Koje
dpuxeaitia yHatipeq upuiipemmenu yiosop. CIMIHNX 3axTeBa 3a (PU3MIKO
nuie (moTpolraya), Kojyu MpyUxXBara OIIIITE YC/IOBe OC/IOBAalba, Y HaBEeHIM
oapenbaMa Hema.

III IIpeBapa u onmITH YCIOBM IOCTIOBambha

1. IIpeBapa xkao MaHa Bo/be

Opnpen6e 3akoHa O OOMUTallMOHMM OJHOCHMa O MaHaMa BOJbe MIMajy
3a Wb 3aLITUTY CTPaHa y YTOBOPHOM OJHOCY Y CIy4ajy Aa Heka (mmm obe
YyTOBOpHE CTpaHe) Kao CBOjy BOJbY M3jaBe HEIITO IITO, y CTBApM, HUCY Ke-
nerne.

3Havaj OBUX Ofipefi6M 3aKOHa ce MOXKe BPJIO JIAKO pasyMeTy YKOMUKO
ce y3Me y 0631p YC/IOB KOju 3aKOHa IPOMMICYje Aa 61 ce HeK! YyroBop cMa-
Tpao 3axpydeHuM. Haume, wran 26 300 y1Bphyje na je yroBop 3akpydeH
KaJ| Cy ce YTOBOpHe CTpaHe carjacuie o OUTHUM CacTOjIIMa YTOBOpa.

IIpn 3ak/pydemy yroBopa Ha OCHOBY OINIUTUX YCIOBa IIOCIOBama
M3BECHO je [ia 3a YyTOBOPHY CTpaHy KOja je JlaTe OIIITE YCIOBE CacTaBMIA
HUjefjaH Off Ofjpef0bM TOT yroBopa Hiuje CIIOpaH, Te fia je OHa Y CBEMY ca UC-
TUM carI/lacHa.

CrpaHa Koja IIpuxBaTa OIILITE yC/IOBE IIOC/IOBama, Ca APyre CTpaHe,
BPJIO 4eCTO HUje Y MOTYRHOCTHM fia flaTe YrOBOpHe KjIay3yle Mema. [laxie,
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OHa npuxBaTajyhu ofipenbe ONIITUX yCIOBa IIOCTIOBama ce Ca MCTMMA Ca-
IJIAlllaBa, ¥ Ha Taj HAuMH, y CKIaAy ca oppenbom wiana 26 300, ce y Tom
TPEHYTKY JaTi YTOBOP cMaTpa 3aK/by4eHUM.
Tlarpe, Mo 3aKOHY O OONMMTallMOHVMM OHOCHMA, IIpeBapa HacTaje KO-
JIMKO jeffHa YTOBOpPHA CTpaHa M3a3oBe 3a0/yAy Koj Apyre CTpaHe, UM je Ofi-
prkaBa y 3a0ynu, y HaMepu fia je TMMe HaBefie Ha 3aK/byderbe YTOBOopa.
CacBMM je M3BECHO JIa je NPWIMKOM 3aK/byderma T3B. GOpMyIapHUX
yroBOopa Ha OCHOBY OIIIITUX yC/IOBA IIOC/IOBamba TOTOBO HeMOTryhe fa cTpa-
Ha KOja je [jaTe OIIITe YCTIOBe cacTaBmIa Oyje MpeBapeHa off CTpaHe CTpaHe
CBOT cayroBapya KOju [aTOM YTOBOPY IPUCTyIa IO NPUHLUIY ,Y3MU WIN
»
ocTaBu’.

Hamnwme, natvt npuBpegan cy6jekt ynasu Beh 1o ko 3Ha Koju IyT y MC-
TOBPCHM IIPaBHY I10CA0, HA OCHOBY MCTOBETHUX ONILUTHUX yC/IOBa IIOCTIOBamba
Koje je caM mpomnucao, kopucrehu ce popmynapuma Koje je caM IpUIPEMIO
(HajBepoBaTHMje M IIONYHNO), T€ je IIPOTUBHO 3APaBOM Pa3yMy OYeKMBATU
Ia My 6mI0 Koju fieo yropopa Oyfie HENO3HAT, HejacaH WM Jia je y 3abmyan
IO IUTamby UCTOL.

[TpuBpenHu cy6jexT, MCTUHA, MOXKe OUTU IIpEeBapeH, a/lil He Y CMUCTTY
lla Cy My HeKe Off ofjpefi0y yroBOopa y BpeMe HerOBOTI 3aK/byuelba HejacHe,
Beh 1o muTamy cBojcTBa GM3MYKOT /IUIIA KOjU YTOBOPY HPUCTYIIA, OZHOCHO
CTelleHy 030M/BHOCTY HaMepe cayroBapaya Jla yTOBOpOM IIpeyseTe obaBese
VICITYHI.

Ca ppyre crpaHe, Qusmuyko aMIe KOje HPUXBaTa OIIITE YC/IOBE
IIOC/IOBakba, HAPABHO Y 3aBUCHOCTH Off HJIXOBE OOMMHOCTHU U CTIOKEHOCTH,
BPJIO YECTO MCTE HE MOXKE YCBOJUTU U PasyMeTU Y MePM Y KOjOj UX CaM IIpU-
BpelHM Cy6jeKT pasyMe, IIa ce OTBapa IUTame Aa M 61 ucto To Gusmdko
JIUIle Ha JIaTe OIIIITe YC/IOBe II0C/IOBakba IPYCTANIO Jja CYy My OHU OVJIN ¥ HOT-
IIYHOCTH jaCHM.

YnpaBo ce y 0BOM BaKyyMy U OTBapa MOTYhHOCT 3a GM3IMYKO /uIie fa
TpaXXM IIOHMIITAj YyrOBOPA M3 PasJiora Ipesape.

OcHOBHU HauMH Ha Koju 6u oxpeheHn npuBpenHN CybjeKT Morao ma
npeBapyu GU3NUIKO MIle KOje YTOBOP Y LIeIOCTY MPNUXBATa je HeroBo HaMep-
HO HeobaBellITaBalbe O OHVM HErOBUM OfjpefbamMa Koje cMaTpa IpobieMa-
traHyM. [IpukpuBame nHpoOpMaIyja 3a Koje IpuBpesHu cybjekt Hacayhyje
Zia 611 eBeHTYaTHO OfiBpaTu/e PMU3NIKO JIMIle Off 3aK/byderha yTOBOpa Ce CBa-
KaKO MOTY CMaTpaTy IIPEBAPOM.

C o63upoM Ha cHenudUYHOCT OBAKBOI YTOBOPHOI apaH)XMaHa, Te
YMIbeHNIIe 1 je jefaH Off yroBapada IpMBPeNHM CybjeKT — Tprosal — Koju
Ha TPXXMIITY HyAM CBOja JobOpa WM yCayTe, a Apyra yroBOpHa CTpaHa Koja
faTy YrOBOpP CaMoO IPUXBATa, a He Y4ECTBYje y IerOBOM KpeMpamy — II0-
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TpoIla4Y — Ha IHEroBy IIYHOBA)XHOCT C€ CBAKaKO OJHOCE 1 onpeu6e 3akoHa o
3alITUTHU IOTpoOIIa4a.

ITo ogpemb6ama 3akoHa O 3AWITUTM MOTPOLIAYA MUCTU MMa MPABO [
Oyne ob6aBelITeH O CBOjCTBMMA pobe KOjy KyIyje U ycryrama Koje KOpMUCTU
Y IPYTVM IIOjeIMHOCTVMA y Besu ca poboM mmm yoryroM (wi. 55 33I1-a).
Cam 3311 uctuna He HaBOfY Ja je obaBesa TPro.lja Aa IOTpoOIIaYa obaBe-
CTM O CBOjCTBMMA pobe OFHOCHO YC/Iyre, alu je JIOTMYHO fa O6M HaMepHO
npehyTkuBame Tprosua o ogpeheHnM cBojcTBuMMa pobe MU yCIyre MOITIO
(1o 3akoHy 0 OOMIaIIOHUM OHOCKMA) [ia IIPefiCTaB/ba IIpeBapy.

Hamm 3aKOHCKY IIPOINCH TaKBY HaMepy TProBlia He IIPETIIOCTAB/bajy,
Beh je moTpomau gyxaH fa, y ClIydajy fia ce IO3MBa Ha IpeBapy Kao MaHy
BO/be, Ty HaMepy TProBlia M HOKaXKe. YKOIMKO MOTPOLIaY TaKBy HaMepy
TProBLa OKaXKe, ¥Ma IIPaBO 3aXTeBaTH ITOHMUIITAj YTOBOPA, KaO ¥ HAKHALY
IITeTe KOjy je 300r MOHMIITAja IPeTpIIeo.

2. Onumrrn ycnoBu mo 3aKoHy 0 OOMNTAIIOHNM OFHOCHMA
a) Qopma ouwTUX YCI08a TOCTI06AHA

3aKkoH 0 OO/MMrauyoHMM OfHOCMMa yTBpbhyje Ha ONmIITK YC/IOBU
oppeheHn ox cTpaHe jegHOr yropopada, OuIo fa cy cagpxanu y popmynap-
HOM yTOBOpY, 61710 [ia Cce yroBOp Ha BUX NO3UBA, JONYHY)y IOoceOHe mo-
ron6e yrBpbene mely yroBapaunma, u 1o npasuiay obasesyjy Kao 1 ofpende
caMor yroBopa.

Ha ocnoBy oBe dopMynanmje MOXKeMO IPUMETUTI HEKOIMKO MOryh-
HOCTIL.

ITIpBO, OIIITH YC/IOBY MOCTIOBamba MOTY OUTM CACTaBHU JIeO caMe Yro-
BOpHe Mcrpase (To je pebe cmydaj), mim Mory 6uTy mTaMnaHu y BURY IO-
cebHe Opomrype, unu APYror BUJAa celapara, Ha Kojy ce cam (opMymapHu
YTOBOp IIO3MBA.

Takobe, BakHO O6u 610 HALIOMEHYTH fia TOCTOje /iBe BpcTe HopMy-
JIAPHMX YTOBOPA — aTXe3MOHM ¥ TUIMCKU YTOBOPH.

ATXe3MOHM YTOBOPM, WU/IM YTOBOPM IO NPUCTYIY, YTOBOPHOj CTpaHM
KOja Ha HbUX IPUCTaje, He 0CTaB/bajy MOTYRHOCT fja y HbyMa OMJIO IITa Mema.
YroBopHa cTpaHa Koja IpMXBaTa aTX€3MOHYM YTOBOP WM Ha MICTU NIPUCTaje y
nenoctu (in toto) WM Ko 3aK/bydera yroBopa HM He JO/MasN.

Tunckm yrosopu, nako ce 4ecto momcropehyjy ca aTxesmoHMM yro-
BOPMMA, O MICTHX Ce Pa3/MKyjy 36or MoryhHOCTM Koja ce Ipy>Ka yrOBOPHO]
CTpaHM Koja JaTu jaty GOpMy/lapHM YrOBOp y Hadely IpUXBaTa, fa HeKe
meroBe ofipeibe, HApaBHO y CIIOPAa3yMy 3a YTOBOPHOM CTPaHOM Koja je pop-
My/TapHM YTOBOP MOHY/W/IA, I3MEHV U TIPU/IATOfY CBOjUM MoTpebaMma.
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OBa pasnuka je 3Ha4yajHa M3 pasjiora IITO ce Ce y CIyvajy Hecnarama
ONIITHX YCTIOBA M IIOCEOHMX IIOrof0M IPUMIbeYjy OBe IpyTe.

6) O6jasa otiumiiuX Ycn06a HOCI08AHA

ToroBo HajsHayYajHMje NMUTarbE, y CBETIY TeME OBOT paja, IpeBape I
OIIITKX YC/IOBA MOCTIOBaha, je nuTame: Ha xoju Hauux ce gaiu ouitiu yco-
68U umajy o6jasuiniu?

3aKOH O OOMMralMOHMM OJHOCKMA, y WiaHy 142 cTaB 2 mpomucyje
la ce OIIITY YCTIOBU IIOC/IOBama MOpajy 00jaBUTM Ha yoOMdajeH HadMH.
dopmynanuja ,Ha yoO1dajeH HaUMH He TOBOPY MHOTO, U Kao LITO je 06ud-
HO C/Iy4aj ca CIMYHUM TEPMUHMMA, HO3BO/baBa MOTYNHOCT pasmmymTix
MHTepIIpeTaIja, jep je HejacHO Koju he To HaYMH Cy7| IPUIMKOM CIOpPa CMa-
TpaTy — yoOU4yajeH!M.

HajjenHocTaBHUjM Ha4MH IIpyXama MOTyhHOCTM yIO3HaBama ca
CalpKMHOM ONIITUX YC/IOBA jecTe Ja NPUBPEeNHU CyOjeKT jefjaH IITamIa-
HJ TIPYMepaK OIIITHX yC/I0Ba JJOCTaBU 3aMHTEPECOBAHOM (PU3MYKOM JIMLLY.
MebhyTtum, no rope yrBpheHoj ofpen6n 3akoHa ce MOXKe YTBPAUTU Aa TIPH-
BpefHM Cy0jeKT MOXKe I Ha IpyIM yoOuuajer Ha4MH fa 00jaBU CBOje OIIIITE
yC/IOBe TOCTOBama. Tako O, penymo, y Cnydajy fa ce IpUBpPeqHM CYOjeKT
0aBy jaBHMM IPeBO30M ITyTHNKA, BP/IO TEHIKO OMJIO Jla CBAKOM Off CBOjUX
Iy THMKA ITOPel BO3HE KapTe [ofie/byje U IITaMIIaHy BeP3Mjy CBOjUX OIIITHUX
ycnoBa. Y oBOM CiIy4ajy 611, HajBepoBaTHUje, IPUBPETHNU CYOjeKT 3a/J0BO/BUO
3aKOHCKY IPeTIOCTaBKy yoOudajeHor 00jaB/byBamba, YKOIMKO 01 CBOje OIl-
IITe YCTIOBE jaBHO M3/IOXKMO Y CBOjUM BO3WINMA, M Ha Taj HAYMH oMoryhuo
CBUM KOPUCHMIIMMA yC/IyTe€ jaBHOT IIPEBO3a Jla Cé Ca MUCTUMA YIO3Hajy, Te
TaKo, Ha MCTe IIPUCTAHY.

Pa3Boj MHGOPMALMOHNX TEXHOIOTMja, @ HAPOYUTO II0jaBa MHTEPHe-
Ta, je oMoryhma fa ce cBaku IpuBpegHM CyOjeKT BP/IO TaKO M jefTHOCTABHO
npencraBy TpehuM numyuMa myTeM CBoje 3BaHMYHE MHTEPHET CTpPaHMIE.
YKomuko mpuBpefHM Cy6jeKT CBOje OIIITe YC/IOBe IOC/IOBamba IMOCTaBU Ha
CBOjy 3BaHMYHY MIHTEPHET CTPAHMUILY, II0 IVCITY OBOT Pajia, je yI0BO/BMO 06a-
Be3M fla ucTe 06jaBM Ha yOoOMYajeH HauMH.

Y cBakoM cryd4ajy, o6aBe3a je IPUBPESHOr CyOjeKTa KOju KOPUCTU
OIIITE YCIOBE IIOCTOBalba Jja CBOI cayroBapada 006aBecTM O HATUM OII-
IITUM YCIOBMMA, Ja My MX Ha yoOuudajeHu HauuH 00jaBM, jep ce TeK TaKo
VICIIYaBajy MpPeJyClIOBM HBUXOBE 00aBE3HOCTU Y CKJIONy KOHKPETHOT yTro-
BOPHOT OfIHOCA.

6 300, ui. 142 crT. 4.
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8) Ob6ase3HOCii OUUTAUX YCTI08A TOCI08AHA

Omny ycnosu o6aBe3yjy yTOBOPHY CTpaHy ako Cy joj Ouiu mosHatu
VIM MOpa/u GUTH TIO3HATH Y 4acy 3aK/bydera yroBopa.” Y CBETTy yIpaBo
HaBefleHe ¢opMmynanyje 3akoHa O OOMUTAlMOHMM OJHOCUMA, BPJIO je JIo-
TMYHO IOCTABUTH IUTakbe [ I je MIPUBPefHN CYOjeKT Koju je CBOje OIITe
ycnoBe 06jaByo Ha yobuuajer HadMH, UICTOBPEMEHO 3a0BOJBIO I IIPELYCIIOB
KOjUM CYy [aTH OIILITH YC/IOBY IIOCTA/IM CACTaBHM, a TuMe 1 obaBe3yjyhu feo
YTOBOPHOT OffHOCA, jep CY OHM, MaKap ¥ He Oy 03HATH PU3NIKOM JIUIY —
cayroBapady, MOpa/u OMTH [TO3HATH Y Yacy 3aK/byderba yroBopa.

Jla 61ucMo fO6MUIM OArOBOpP Ha OBO NUTame Tpeba MMATH Ha yMy
YybeHNIle Koje CMO YTBPAN/IN Y IPBOM JIey OBOT pajia, a Be3aHO 3a II0/I0Xa]
YIOBOPHMX CTPaHa y CIy4ajy IPUMEHE OIIITUX YCIOBa II0C/IOBAKbA.

YKonuko kpeHeMo off IPeTIIOCTaBKe Jja Cy YTOBOPHE CTaHe U Y C/Iy4ajy
cKkanama GOpMy/IapHUX YTOBOpa PaBHOIIPAaBHE, Te Ce CBe HOpMe 3aKOHa O
00IMTalIOHNM OJHOCYMA OIHOCE Ha 00e yTOBOPHE CTpaHe IOfjeHAKO, Taja
MOXKEMO 3aK/BY4MTH Jla CBaKa Off CTpPaHa MMa Ha pacIo/aramy IeJ0KyIHN
apceHas 3aKOHa O OO/MUTAIVIOHNM OffHOCKUMA JIa CBOjy BO/bY U FbeH CaJpPiKaj
U3pa3n Ha, 10 3aKOHY, IPUXBAT/bMB Ha4MH. Tako, HIIp. WiaH 28 3aKoHa 0 00-
JIMTALMOHUM OHOCUMA, YTBpDyje fia ce Bojba 3a 3aK/byuere YrOBOpa MOXe
U3PA3UTH PednMa WM yoOudajeHuM 3HalMMa WIM JPYTUM HOHAIIAmbeM U3
Kora ce ca curypHourhy Mo)xe 3aK/by4UTI O eHOM IIOCTOjaby.

Vmajyhu Ha yMmy HaBeieHy ofpenOy 3akoHa, Bojba ja ce y ogpehenom
YTOBOPHOM OJHOCY MMajy IIpUMEmBUBATI ofjpefde OIILITUX YCIOBa ce MOXKe
M3PAa3UTH KAaKO pednMma, Tako ¥ mpehyTHO, myTeM T3B. KOHKIYHEHTHUX
panmu. IIaTe KOHK/IYAE€HTHE palimbe MOry 6UTH — MOTHUCUBAIbE YroBop-
HMX GopMynapa Koju cafipKe JlaTe OIIIITE YCIOBE WM Ce Ha HUX IT03MBAjy,
IpUXBaTameM MOHYJe Y KOjoj Cy OIUITY YCIOBM HaBeJeHM, VAN Ce Ha BUX
II03MBa, WIM M3BpIIaBame HAjJora y KOMe ce HaJorojaBal] [o31Ba Ha CBoje

ormre ycnose.®

VcTo Taxo, HaBeJleH! 4IaH 3aKOHa, Y CBOM 2. CTaBy, HAaBOJM JIa U3jaBa
BO/be MOpa fla Oyze yunmeHa crmobomHo 1 036mpHO. ObaBesa 06ejy yrosop-

7  Ocum 3aKkoHa O 3aIUTUTM KOHKypeHIMje M Hall KpMBMYHM 3aKOHMK ce Takohe OaBu
NIUTakbeM MOHOIIONICKOT TI0JI0XKAja, T€ y CBOM 4IaHy 232 MpONMNCYje Aa OATOBOPHO NNIle
y npenysehy wm gpyrom cy6jekTy IpUBpPefHOr IOCIOBaiba KOje MMa CBOjCTBO IIPaB-
HOT JTUIA WM TIPEHy3eTHUK KOji 37I0YIOTPe6OM MOHOIOMMCTUYKOT VTN JOMUHAHTHOT
MO/IOXKaja Ha TPXKMUINTY WM 3aK/bydMBabeM MOHOIOMMCTUMYKOL CIIOpasyMa M3a30Be
nopemehaj Ha TPXMIITY WM Taj cybjeKT foBefe y mosnaurheH IOI0XKaj Y OFHOCY Ha
Ipyre, TAaKO la OCTBApM MMOBMHCKY KOPMCT 3a Taj Cy0jeKT, WM 3a APy CyOjeKT W
HaHece LITETY APYTUM Cy6jeKTMMa IPVUBPETHOT NOCTI0Bamka, MOTPOLIAYMMa MM KOPHC-
HMIMMA YCIyTa KasHuhe ce 3aTBOPOM JO TPM FOfMHE.

8 JakoB Pamuith, O6nuiayuono tpaso, 7. usname, beorpan, 2004, ctp. 104.
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HIX CTPaHa /ja CBOjy M3jaBy BO/be YUMHe 030M/bHO, 110 MICILY OBOT pajia, MOf-
pasyMeBa fia je o6aBesa GpU3NIKOT /IMIA KOje YTOBOPY NMPUCTYIIA, Aa Ce IPU-
JIMKOM 3aK/by4€erha [JATOT YyroBOpa IIOHAIIA Ca MaKHBOM Hobpor gomahuHa,
Kao mTo je 1 obaBe3a MPUBPERHOT CybjeKTa [a ce TOHAIIA Ca MaKIOM JI0-
Opor mpuBpenHuka (mpuBpenHM CybjeKT ocuM obaBe3e [a ce IOHAIIA ca
Ma)XHOM H0OpOr NpMBPERHMKA, MMa 1 [HOJATHY obaBe3y fa ce MOHAIIA Ca
HaKKBOM JJOOpOT cTpyumaKal).

Axo ce 0BOj 06aBesy Gpu3NIKOr JMIA [a MOCTYIIA ca MaXHOM JoOpor
nomahnHa npunona oxpenba 3akoHa [a Ce OMIUTH YCIOBM MOPajy 06jaBUTH
Ha yobOuudjeH Ha4VH, Te YKOIMKO Cy 00jaB/beHNM Ha yoOMdYajeH HA4YMH, OHU
06aBesyjy yrOBOPHY CTPaHY YKOJIMKO CY joj 61TV IIO3HATH WU MOpAsnu OUTH
IIO3HATH, CTaB je MICIa OBOT paja Aa YKOIMKO je MPUBPERHN CYyDjeKT CBOje
OIIITe yCI0Be 00ajBMO Ha yobuudjeH Ha4IMH, ja CY Ce TUMe CTEK/IN YCIOBU
[ia TU OIILTY yC/IOBM 00aBe3yjy Kako caM IIpUBpefHM CYOjeKT, Tako u ¢u-
3MYKO JIMIe Koje gatu (popMyIaHu yroBop 3ak/bydyje — jep je ob6aBesa ¢u-
3MYKOT JIMIA [a CBOjy BO/bY M3pasy 030M/bHO, a A IPUINKOM 3aK/bydera 1
JICIIyberba YTOBOPa MOCTYIIA ca MaXboM Jobpor gomahnHa.

i) ,M3nenahyjyhe knaysyne”

Bapaso 6u Harmacutu fa yobudajeH HauMH 00jaB/bMBarba OIIITHX
yC/I0Ba, 10 NCILYy OBOT pajia, y cebu moppasyMeBa fia je GM3NIKO IuIle Koje
flaje CBOj MpUCTaHAK Ha OIIIITE yC/IOBe IOCTOBama MMano MoryhHoct ma ce
ca muMa ymosHa. IIpo6nemaryuka (He)yrmosHaBama ca OIILITUM YC/IOBUMA
IIOCTIOBama HEeKOT IIPUBPETHOT Cy6jeKTa ce 3a JIIie KOje UX y Lie/IMHY IIPUXBa-
Ta, UMAK MOXKe Tohm 1o m3pakaja y crydajy mocrojama T3B. u3HeHabhyjyhux
KJIay3y/a.

Vsuenabyjyhe kmaysynme ce y ONIITMM YCIOBMMA IIOC/IOBaEa MOTY
IOjaBUTY HAa MMHMMYM [Ba HauuHa. HapaBHO, MHBEHTMBHOCT IpUBPe-
HUX cy0jekaTa HeMa Kpaja, ¥ IMCTa MOTYRHOCTM Koje IIPUBPERHOM Cy0jeKTy
(cacraB/bavy ONIUTUX YCIOBA) CTOje HA PACIIONIATAby Y LMbY Kamydnuparea
oznpebennx onpen6u je HeucpnHa.

1) VIsMeHe ONIITUX YCTIOBA MOC/IOBaba

Omure ycmoBe mocnoBamwa ofpehenn nmpuspegun cy6jexT Hajuemhe
JIOHOCY CaMOCTAJTHO, 6e3 6110 KakBe 0OaBese [ja 3a UCTe 3aTPaK 0foOpere
ox Tpehux cy6jekara, Wiy 10 faTHX OZOOperba JOIasy Y, 3a bera, PelaTuBHO
PYTHUHCKOj IIpoLieRypu (HApOIUTO YKOIMKO TaKBO ofj00peme Tpeba na nobuje
Y CKJIONy CTPYKOBHOT VAPY)XeHa, KOMOpe, NN APYror BUfIa OPTaHM30Balba
VICTOPOHVX IPUBPENHMX CybjeKaTa).
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Jeman op mpuroBopa Koju GMU3NYKO JMIle CBAKAKO MOXKE Jja MCTaKHe
mokasyjyhu ma mpuBpefHU CyOjeKT CBOje OIIITe yC/IoBe Huje 00jaBumo Ha
yobuuajer Ha4dMH, Te Ja My TaKO VICTUM HMCK OVUIV, VI mMopany OUTY IIO-
3HATH, je CIy4aj Y KOMe je IPUBPEeSHN CYOjeKT y peaTMBHO KPaTKOM POKY
Ipe Hero IITO je AaTy GOpMy/IapHM YrOBOP 3aK/bydeH, y ofpehennm crop-
HJM CeTHEMTHMMa CBOje OIILITe YCTI0Be M3MEHMO, Te GM3NdKo e (nmajyhn
Ha yMy paHMja pelllera OIIITHX yC/I0Ba) 3aK/bydyje pOpMynIapHM yToBOp y
3abmynu — Bepyjyhu ma ce Ha jaTu YrOBOPHM OJHOC OfHOCE PaHMUjU OIILITI
YC/IOBH, 2 HE HOBO-U3MEIbEeHIL.

[TpuBpenHu cybjeKT je y Lm/by cIpedaBama HaBefleHe CUTYaIyje
Ay’XKaH Ja CBaKo QM3MYKO /NUIle, HEIIOCPENHO Ipe 3aK/byderma (pOpManHOr
YroBOpa, YIO3Ha Ca CBUM CKOPO-VM3MEHeHNM Ofipefi0aMa OIIITHUX YC/I0Ba 1
BJMXOBUM IIOCTIEANIIAMA.

2) Heobuune xmaysyie

JemHa of KapaKTepUCTHKA OIITHX YC/IOBA MOCIOBama je CBAKaKO I
BIX0BA YeCTa YHUGPOPMICAHOCT, OFHOCHO NPEABUANBOCT, Y CKJIOIY CIMd-
HOT MJIM YICTOT ,ecHada”. IIpuBpennu cybjexTu Koju ce 6aBe UCTOPOJHIM Jie-
JIATHOCTVMA, a Y CBOM IIOC/IOBAKY Ce M03MBajy Ha OIIIITE YCI0BE MOCTI0Baba,
AMKTYPAHM KaKO 3aXTeBMMa TPXKUIIITA, TAKO U becronTesHoM (MehycobHOM)
60p60M 3a CBaKOT HOBOT KYilld, BP/IO YeCTO CBOje OIILITE YC/IOBE CaCTaB/bajy
Ca MICTUM HMBOOM ,,IIOTYOHOCTH YrOBOPHMX KJ/Iay3yJia 3a KYIIa, Kao U KOH-
KyPeTHMU IIPUBPESHM CyOjeKTH.

Vmajyhu To Ha ymy, moTpomad MoXke fia Ja CBOj IayIlajHM IPYCTa-
HaK Ha OIIIITE yCI0Be, C 003MPOM Jja CTpaHa Koje IPUCTaje Ha OIIIITe yCI0Be
»Tpeba [ja Bepyje fia ce y IbJMa Ha/lasy caMo OHO IITO je Kof ofpebhene Bpcre
yroBopa yo6u4ajeHo 1 mMTo ce MOKe OYeKuBaT”’ Y TIPOTUBHOM, IMa MeCTa
3aXTeB Jla ce HeyoOu4yajeHe ofpende OILITUX YC/I0Ba, HA OCHOBY CYACKe Ofi-
JTyKe, He IIPUMeEHe.

3. KonTpoma ommurux ycnosa

OmnuTy yclmoBy MOCIOBamwa Cy, Kako je To Beh paHmje Ha3HaYeHO, IIPO-
AYKT OIIITE Y)KYPOAHOCTHU MOTPOIIAYA U BUXOBE TeXIbe []a 1O )Ke/bEHOT J0-
6pa wm ycmyre foby IITO XUTpMje U IUTO JIAKIIe, KAO ¥ JIETUTVMHE TeXIbe
IpUBpeNHMX Cy6jeKaTa la CBAaKOj XKeJb) IIOTPOIIIava, Y II/by MaKCUMU3aIje
CBOje oOUTH, yHoBO/be. [IpyruM peunma, fia Huje HellpernefHe apMuje mo-
TpolIa4a KOj/ Cy ¥ BUILle HETO BO/bHM J1a Ha OIIIITE YCIOBe IOC/IOBamba CBec-
HO IIPJCTaHYy, Te Ce UCTYX IIOf IPeTHOM O30M/bHIX 3aKOHKCKMX CaHKITHMja
IpUAP>KaBajy, IPUBPeNHU Cy0jeKTH He 61 MMaay KOMe Te CBOje ,AMKTUpa-
He” (opMy/IapHe YroBOpe Jja MOHY/eE.

9 JakoB Pamuinth, O6nuiayuono tpaso, 7. usname, beorpan, 2004, ctp. 104.
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OHo 1ITO 61 0 OIIITKM YC/TOBMMA ITOC/IOBama Tpebaso, mpe cBera, Ha-
IJIACUTY jecTe Jla OHYM HMKAKO He IPeCTaB/bajy MoKa3 c1oboje yropapama,
Beh papmje mokas HemocTojama TakBe c1o6ofie. YTOBOPHOj CTpaHU Koja Ha
laTe OIILITE YCTIOBe IIPUCTaje ce TOTOBO HUKAja He N03BO/baBa Aa GopMy-
JIaHOM YTOBOPY KOju 3aKk/pydyje 6uio mita mpuroBopu. OHa mpuxBara yro-
BOpHe ofipeibe YIIpaBO OHAKO KAaKO MX je AMKTHUpasa jeHa yTOBOPHA CTpaHa
(mpuBpenHM Cy6jeKT) Yak U Kaja Cy OHe y ofpeheHuM cBojuM fienoBuma 3a
by HellpaBUYHe. JeluHe ABe ,c710007e” Koje (GPUINUKO JINIE Y OBAKBOM OJIHO-
Cy uMa je: a) cmo6ofa ja JaT¥ YrOBOP 3aK/by4M VWJIM Jja Ta He 3aK/by4M, OfHO-
cHO 0) cmobopa fja 6upa CBOT YTOBOPHOT IapTHepa.

Ham 3akoH 0 06nuranmoHunM OfHOCHMa pasyMeBIIN fia je GU3NIKO
JuIe Koje Ha JjaTe OIIITe YC/IOBe IIAayIIaJHO IPNCTaje, Kao CTpaHa Koja je
¢dakTiuky cmabuja (MMajyhm Ha yMmy Aa Bp/Io 4ecTO M HMje y IOTIYHOCTHU
CBeCHa JloMalllaja CBOT caMOO0OaBe3Bama), laTe OIIIITe YC/IOBE ITOC/IOBAba
IOfiBpraBa HapOYNTOj KOHTPOJIN.

ITo amkraTy 3akoHa O OOMUTAIMOHMM OZHOCHMA, YaK ¥ YKOIMKO CY
ofoOpeHN off CTpaHe HaJJIeKHOT OpraHa, HUIITaBe Cy OHe ofjpefbe ONMIITUX
ycroBa Koje Cy IpOTUBHe:

— CaMOM LM/bY 3aK/by4E€HOT YITOBOpa, U

~ mo6puM mocoBHNM ob6udajuma.

3akoH, Takobe, npegsuba moryhHocT fa, y crydajy cropa, cyp onbuje
IPYMEHY TOjeAMHMX Offpef0M OMIITUX YC/IOBa, YKOIMKO je Ipyra CTpaHa Mo
BbUIMa:

— JIMIIeHa IIpaBa fia CTaBM IPUTOBOPE,
- Tybu mpaBa 13 yroBopa,
- TyOu poKoBe U3 yrOBOpa,

OJIHOCHO, YKOJIKO CYy AaTe ofipef0e 3a APYry CTpaHy

— HeIlpaBu4ve, MIn

~ mpetepaHo crpore.!!

JIpyrum pedrma, Mako je mpuBpegHM CyOjeKT BIACTaH [ja, y OKBUPU-
Ma IPYHYJHUX MIPOIINCA, jaBHOT OpeTKa U JoOpux 00614aja, cacTaBy OIIITE
yC/I0Be IIOCTIOBambha KaKBe XKeJIN, Ty HberoBy c1000/y 3aKOH 0ZaTHO OTPaHu-
YaBa HaBeJEeHUM YCIOBUMA.

Ba’xHO je, Ha Kpajy, HAIIOMEHYTH Ja ce y CIy4ajy yTBphemwa HUIITaBO-
ctu oppeheHnx ofpendy OMUITUX YCIOBA, MCTY He HUIITE y LeMuHM, Beh ce
CIiopHe ofpepnde 3aMemyjy oapendamMa IMCIO3MBHUX 3aKOHCKUX HOPMIUL.

10 3akoH 0 06IMralMOHMM OJHOCUMA, 4. 143 cT. 1.

11  3akoH 0 06IMralMOHMM OJHOCUMA, 4. 143 cT. 2.
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4. Ilonamame yTOBOPHMX CTpPaHa

Tocapamime usnarame je, Ipe CBera, 3aCHOBAHO Ha ofpefi0aMa Haller
3akoHa 0 OO/MUTaLMOHNM OHOCKMA, U IEeTOBMX pellierha 10 IIUTamY IIpeBa-
pe M OIIITKX yC/I0Ba IOcoBama. MebyTum, momro je xuBor, de facto, MHO-
rO MAIITOBUTHUjI U Off HAjIIPOHMIYBYBIjET 3aKOHOMIABIIA, B)KHO je yKa3aTy U
Ha IPaKTUYHY CTpaHy HaBefleHe pobieMaTuKe.

YecTa je mojaBa fa ce IPWIMKOM WCITyHeHha OOaBe3a HaCTaINX Ha
OCHOBY (OPMYIAPHUX yroBOpa (KOju e II031MBajy Ha IIPUMEHY OINIITHX YC/IO-
Ba II0C/IOBamba), (PU3NYKO JIMIle, Y HaMepH fia JaTV YTOBOP IOHMIUTY M TaKO
06e36eny pecTUTYLM)y, MO3MBA HA [OJIO3HE pajiibe IMPUBPEFHOr CybjexTa
KOjIMa je OBEfIeHO Y 3ablyfy M Tako, Ha IpeBapaH Ha4uMH, M3MaHNUIY/IN-
CaHO Ha 3aK/byuelbe JATOT YroBOpa, Koju MHade (YKOIMKO OV My CIIOpHe
ofipen0e OIIITHX YCIOBa O1Ie MpefodeHe) HUKAKO He 6u 3akpyywio. Huje
pefaK cayd4aj fa je 3a MOTpoIladya PeCTUTYLMja MHOTO IIOTOJHMUje pellerbe
Of UCIyHelha YTOBOPHUX 00aBe3a [0 Kpaja, HAPOYUTO AKO je IPUBPETHIU
cy6jekT cBOjy ob6aBe3y mpepaje mobpa mmm ycinyre Beh msppumo. IToBpar
CTBapu Kojy je pusndKo nuie y ofpeheHOM meprony KOpUCTUIO WK YCIyTe
4nje je fi10goée HEKO BpeMe ybupao, a fa y MehyBpeMHy Huje 610 y o6aBe3n
fia 3a JaTo BOOpO WM YCIYTy IUIATH, je MOHeKaf 3a (pU3NYKO JIMLie MHOTO
IpYMaM/bMBHje Pellietbe, HETO VICIyhebe herope yroBopHe obasese. OBak-
BO pellleibe je MoceOHO MOrogHO MMajyhn Ha yMmy fa BpemHOCT oppeheHmx
BpcTa poba (HIIp. TeXHMYKa poba) Bp/o 6p30 omaja.

Ca ppyre cTpaHe, IpUBPENHOM Cy0jeKTy YOIIITe He OAroBapa fAa IO
pecturyiuje fobe, jep je weros uHTepec mro Beha peannsaunja fobdpa mnm
yCayre Kojy IUTacuMpa Ha JaToM TpXuTy. IIpuBpemnmu cy6jext je mpseH-
CTBEHO 3aMHTepPEeCOBAH 3a HAIUIATy LieHe JoOpa MM YCIyre, a HMKAKO 3a
pecTUTYLjy — IIOBpaT ,yHa3ay . He peTko, npuBpenHu cy6jeKT jefHOM Ipo-
maTy poOy He MOXe IOHOBO IIPOAATV Kao HOBY, HUTHU je 3aUTepecoBaH 3a
PeCTUTYLIV]Y jep jep IpopajoM foOpa MM yciyre OH OCTBapuo HOOUT, Off
qujer gena 6u ce, 0BaKo, MOPA0 OIPOCTUTH.

a) Ilpesapa unu 3abnyga

Mako cy Teopujcky mocMarpaHo mMoryhHoctu ma ¢usmdko namie mo-
CTHUTHe NOHMINTERe YyroBOopa MHOro Behe ako ce mosmBa Ha 3a0myAy Hero
Ha TIPeBApY, TO 3a Hera HUKAKO He TPeCTaB/ba MPUMaM/BUBO pelerbe. > Y
Cyd4ajy HO3MBamba Ha 3a0Iymy, GU3NYKO JINIle He TBPAM fia IO HOHMINTAja
yroBopa Tpe6a mohm ycrmen KpuBuije IpUBpPEFHOT CybjekTa, Ia je Tako, 3a
CBaKy IITETY KOja HacTaHe yC/Ief IIOHNIITaja YIIPaBo GpU3NUKO ulie y 0ba-

12 Mapxko Byphesuh, ,3amrrnra norpomrada mpema OMIITUM MPABMINMA O 3aK/by4erby
yrosopa’, IIpaso u tipuspega, 6p. 1-4/2009, ctp. 284.
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Bes3) /la 32 HAKHA/[Y €BEHTYa/Hy IITETy KOjy Ou NMpuBpemHM CyOjeKT mpert-
pneo.

Kox mpeBape, ¢usmuko nmuie ce mojaBbyje Kao XpTBa CMUII/bEHE
LUTpe” HPUBPENHOr CybjeKTa, ¥ TPIM YC/Iel HeroBy 3/J0HAMEpHE aKTUB-
HOCTM JoBohema 1 ofpKaBama y 3abnyayu Kako 6m ce ,37TOKOOHM™ yro-
BOp 3aK/pyuno. [lokaxke /M Ty HaMepy NPUBPEFHOr CyOjekTa — a oOaBesa
JOKa3MBamba Y OBOM CIIy4ajy JIeXX) Ha (pM3MYKOM JIUILY, jep ce TaKBa Hamepa
He [IPeTIIOCTaB/ba — JOJIa3U A0 pecTuTynuje yBehaHe 3a HakHa/y MITETE KOjy
je ¢uamuko mmIe mpeTpIieso 360r MpeBapHMUX pafby MPUBPERHOT CybjeKTa.

6) , Hucam Hu fipouuiniao, Hu pasymeo!”

Onmrty ycrnoBM IMOCIOBama, 300r HaMepe MEroBUX CacTaB/bavya Ja
perynuily cBaKM CETMEHT IIPENIOKEHOT YIOBOPHOI OFHOCA, HE PETKO
IpefCTaB/bajy IpaBe Maje ,KofeKce Ipasa’. 3a GU3NUKO /Mule, KyILa, Koju
00MYHO HUje NpeTepaHo BUYAH IIPABY ¥ IMPABHIYKOM CTUIY M3pakaBaiba,
TV OIILITH YCIOBY ITOC/IOBaMba, YaK U HAKOH IITO UX je IPOYNTA0, MOTY OUTH
IPWINYHO CTPAHU U HejacHU. YIIPaBo Cy OBa JiBa YMHMOLA — OOMMHOCT OII-
IITHX YCTIOBA ITOC/IOBakba Y TEPMIHOJIOTMja KOjY ,,/IaVK~ He pa3yMe — OCHOBHO
OpyXXje y KaCHMjUM HamafyMa Ha MPUBPeSHM CYOjeKT Y UMby HOKasyBamba
HaMepHOT ToBohemwa 1 offp)kaBarba Kymnia y 3a0mynu.

ITo mckycTBY mmcia oBOT paja, peHOMEH lpesape KOJ 3aKbydera
(dbopMynapHUX yTOBOpa Ha OCHOBY OIIIITUX YC/IOBA IOC/IOBAba Ce CacTOj! U3
HeKO/Ko unibeHnfa. [Ipe cBera, Bemuku 6poj GUsMUKMX /MnLa KOjU yaase y
IIOC/IOBHE IIPOCTOPUje IIPUBPENHNUX CybjeKara, M Ha APYTU HauuH fojase y
TOAMP ca BUXOBOM poboM (fobpuMa mmy ycryrama), He IOKasyjy JOBO/bHY
T03y 3aM{HTE€PECOBAHOCTM A Ce YIIO3Hajy Ca CBAKMM CETMEHTOM YTOBOPHOT
OJlHOCa Yy KOjU CTpeMe Jia 3akopade. Yak M yKONMKO MM C€ 11€0 YyTOBOPHU
OJIHOC ,,HaI[pTa’, He PEeTKO Ce MOTOAM, Aa KyIal, OToLIay, (pU3NIKO /InIe,
yomiuTe Hi He o6paha maXkimy Ha OHO IITO MY Ce CAOIIIITaBa, jep mpef coboM
MIMa CaMo jeHO — JKe/by 32 PoOOM II0 KOjy je [olIao.

8) Moiyhe pewerve

ITo mucny oBOr paja, MOCTOjM HEKONMMKO MOryhux peema Kojuma
IpUBpenHNu CybjekTu Tpeba ja npuberasajy, yKOIMKO Xene ga obesbene 0-
Kase 0 TOMe JIa IBIXO0Ba >Ke/ba HMKAKO Huje 61Ia 1a KOJI CBOT K/IMjeHTa CTBO-
pe 3abIyny, HUTU [ja Ta OfpXKaBajy y 3a0myfu, y UN/bY 3aK/byderba CIIOPHOT
yrosopa.

JemaH op IIIaBHMX apryMeHarta (puandkor nuia (Kymia) ja je mpeBapeH
JIeXU Y OOMMHOCTY OIILITUX YC/IOBA TIOCTIOBaba, HEPa3yM/bUBOCTI Oipenon
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KOje ce y ’blUMa Hajlase, Kao U 4ecToj 110jaBa Ja ce, Y Wby eKOHOMUYIHOCTH,
TY OIILITY YC/IOBY IITAMIIajy 30MjeHO ¥ CUTHUM C/IOBMMA, I1a MX KyTal Hije
HI Morao mpountatu (jep je, eTo, kop kyhe 3abopaBnuo Haouape). YKOIMKO
IpUBpeRHN Cy0jeKT 1 06e36enM KOIujy CBOjUX ONILITUX YC/IOBA 3a IIOTPOIIa-
Ja, MCTH PETKO Jaje cebu JOBO/bHO BpeMeHa Jla Ce Ca HbIMa Ha IPaByU HAYMH
YIIO3Ha, OGHOCHO J]a X Ha MMPY IIPOYMTA — IITO OIET Y CIY4ajy CIopa Ko-
PUCTY Kao apTyMEHT y CBOjy KOPUCT.

Perrerbe oBakBe ITOCTaBKe IpUBpenHM CYOjeKT Moke Hahm y mpak-
CI Ja CIIOpHe ofjpefde OIMIITHX yC/IOBa MOCTIOBama (OHe Ha Koje ce HheroBIU
KnjeHTV Hajuehe M03UBajy fa MM HUCY OUIN TIPEROYEHN — jep [ia jecy crop-
HJl YTOBOP HMKaJa He OV HU 3aK/bY4M/IN), @ KOjUX PETKO MMa BUIIIE Off fece-
TaK, Y pOpMU IPOCTUX, Pa3yMHUX peYeHNIIa HaBefle Y HEKOM IOCeOHOM J10-
KyMeHTY, Koje he [a mramna ynT/pMBMM CTIOBUMA, KPYIIHO, 11 Koje he Takobe
Jla ypy4u CBOM IIOTEHLMjaTHOM cayrosapdy. Ha oBaj HauMH npuBpegHU
cy6jexT 06e36ebyje mokas ja ciopHe ofpende Huje HAMEPHO CAaKpMO Y TYCTOj
IIYMM IJIaTO/BYBMX OIIITUX YC/IOBa, Beh Ja je Ha HBUX HApPOUUTO YKa3ao, U
fla je TeK HaKOH INTO je BUX yKas3ao, M03Bao (PM3NUYKO JNIle Ha 3aK/byderbe
maTor opMyIapHOT YroBOpA.

HapaBHo, 0BO je caMo jeflHO Off OBMMa CIMYHMX pellerma KojuMma ce
IpUBPeNHN Cy0jeKT MOXKe OCUTYPaTH Off €BeHTYa/IHIX HaBOJia JIa je CBOjOM
3/I0M HaMepoOM JI0BeO (GpU3NYKO JNIie y 3a0yay U Ofp>KaBao ra y moj, He 6u
1M Ta HaBeO Ha 3aK/by4Yere JaTor yroBOopa.

Ha kpajy, Ba>XHO je HaroMeHyTI fia ce GU3NYKO JIMIle He MOXKe JJOBeKa
HO3MBaTyU Ha IpeBapy, Beh a mpaBo Jja ce 3aXTeBa IMOHMINTEHE PYIUBIBOT
yroBOpa IIpecTaje MCTEKOM jeflHe TOAMHE Off Ca3Hama 3a pas/ior PyLU/bMBOCTH,
IOK TO IIPABO Y CBAKOM cnzqajy IpecTaje MCTEKOM POKa Off TpU TOfIMHE O
JlaHa 3aK/by4erba yropopa.!

IV 3akpydak

dopMynapHu YyroBOp KOjU 3aK/byde IPUBpPESHU CYOjeKT U (PUSMIKO
JIile Ha OCHOBY OIIITKX YC/IOBA IOC/IOBamba Koje je YTBpAN/IA jefHa YTOBOP-
Ha CTPaHa, a Ha Koje je Ipyra cTpaHa y LIe/IOCTH MPUCTAIA, je MOMI0XKaH CBUM
ozipen6ama 3akoHa 0 OONIMTAIMOHNM OJJHOCYMA, Kao U CBM rpal)aHcKonpaBHI
YTOBOPIL.

CrpaHe 1 y OBOM YTOBOPHOM OJHOCY Cy y IOTIYHOCT) PaBHOIIPABHE
¥ BJIACHE Jja Ce MOJijeJHAaKO [T030BY Ha CBe ofipende 3aKoHa 0 OOMUTallIOHNM
OIHOCHMA KOj/Ma Ce BJXO0B IIPaBHM OJJHOC pery/ulle.

Jeman op Hajuemrhux mpuroBopa yroBOpHe CTpaHe Koja IIpUCTaje Ha
OIIIITE YCTIOBE je [la O BIXOBOj Cafip)KVMHNU HUje 6M/1a y HOTIIyHOCTH 00aBel-

13 300, un. 117.
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TEHa, I je HaMepHO JIOBeJleHa 1 Ofip>KaBaHa y 3ab/myaiu, Te Ja je JaTu yroBop
3aK/by4nia 1moj, npepapom. Ha cTpanu Koja TBppu fia je mpeBapeHa JIEXN U
obaBe3a Jja Te CBOje HaBOJE JJOKaXe.

[Ipenopyka je mpuBpegHOM Cy0jeKTy Koje 3aKk/bydyje dopMynapHe
yroBOpe KOji ce II03MBajy Ha OIIIITE YCIOBe IOC/IOBama, fja ce 00a3puBo
OJHOCM TIpeMa CBMM JIMLIMMA Ca KOjuMa y/lasy y YTOBOPHU OfIHOC, ia CBOje
KOpaKe YTBPAM MaK/bUBO KAaKo OM ce KacHMje /aKiie ofOpaHmiIa Off Hamaza
T je CBOje OIIITE YC/IOBE MOC/NI0Balkha IPUIIPEMITIA Ca IM/bEM Jia TOTpoLIade
(¢pmsnuka nmuia) mpeBapHUM pajibaMa HaBelle Ha 3aK/bydere CIIOPHOT yTro-
BODA.
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ITPNIO3U

Mupocnas IIAYHOBII'h
afiBOKaT

MEBYHAPOJHO ITIOC/IOBHO ITPABO

I PemaBame MehyHapogHux cnoposa

KoHcTuryncame apoéurpake 3a penraBame MHBECTUIIVIOHNX
croposa

KonBeHIMjOM O pelraBarmy MHBECTULMOHNUX CIOpoBa mameby mpxka-
Ba U Ap)kaBjbaHa Apyrux apxxasa (Convention on Settlement of Investment
Disputes between States and Citizens of other States), unju je Cpbuja umas,
npenBubeHo je Ha T3B. MHBECTULMOHE CIIOPOBe pemasa noceban enrap 3a
pellaBame MHBECTUIIMOHNUX CIIOPOBA Y BalllMHITOHY, KOji [ie/a o OKpu/beM
Mebynapopnue 6aHke.

Y mebynaponnoj npakcu npumeHa KoHBeHIuje o pelraBamwy NHBECTH-
IIMOHVX criopoBa usMeby fmpxaBa M [p>KaB/baHa JPYTMX ApXKaBa, OFHOCHO
HagexxHocT LlenTtpa Hajuentehe ce mpepsuba 6unaTepanuum ciopasymmma o
IIPOMOLIMjU U 3aLITUTU MHBECTULIMjA. Y CBUM TaKBUM CIIOpasyMMMa Koje MMa
Cp6uja (mmpexo 40 cnopasyma) npensubena je Hamgaexxuoct osor LlenTpa (ys
MOTryhHOCT Jja MHBeCTUTOP 13 3eM/be ca kojoM Cpbuja 1Ma criopasyM IoKpeHe
nocrynak u no UNCITRAL-osom ITpaBunauky 3a ad hoc apbutpake).

Bammurronckn llentap mma Apobutpakum npaBunHuk (Rules of
Procedure for Arbitration Proceedings - Arbitration Rules). IlpaBuna o
KOHCTUTYMCay apburpaxsor Beha 1 o ofBMjamkby NOCTYIKa IO OBOM
IIpaBunHuKy 1 o KoHBeHIUj1 JOHEKIE ce Ppa3/IMKYjy Off IIpaBuja IO3HATUX
MHCTUTYLMOHATHNUX apbutpaxa y cBery. Llentap mma u IlpaBumHux 3a
HOKpeTame IOCTYIKa MMpema OFHOCHO apourpaxHor mocrynka (Rules of
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Procedure for the Institution of Conciliation and Arbitration Proceedings — In-
stitution Rules).

Y HacTaBKy ce pmaje ce mpernen ofpen6tu KoHBeHLuje o pelraBamwy
MHBECTUIVIOHNX CIIOpoBa usMeby fAp)kaBa M fAp)KaB/baHAa APYTMX [pKaBa
(»Konseniuja“), kao u ApburpakHor npaBmnHuka llentpa 3a pemraBame
MHBeCTUIIMOHMX cropoBa (,llentap® m ,,ApbutpaxkHa mpaBmiaa“) koje ce
OJIHOCE Ha KOHCTUTYNCambe apouTpakHor Beha 1 moyeTak MOCTYyIKa.

a) bpoj apbuiniapa

Kapga 6poj apburapa Huje yHanpen ofpebeH goroBopom crpana, 6poj
apburapa je Tpu — npema wiany 37(2)(6) Kousennuje. ITo npaBuny 2 Ap6mu-
TPa)XHOT IPaBIWIHMKA, CTPaHKe Tpeba Ja ce morosope o 6pojy apburapa u
HauMHy KOHCTHUTYNCcama Beha, a ako 1o TakBor gorosopa He gobe y poky of
60 maHa off perncTpoBama 3axTeBa 3a apouTpaxy y Cekperapujary Llentpa,
CBaKa OJf CTpaHa MO)Ke Jia 06aBeCTI TeHepaTHoT cekpeTtapa LleHTpa ogHOCHO
[a Tpaky MpMUMeHy nocrtynka npensuberor wianom 37(2)(6) Konsenuuje.

6) Vmenosare apbuiiapa

CrpaHe MMeHYjy 11O jefHOr apbutpa y apbutpaxso Behe (wran 37(2)
(6) KonBenuuje u nmpaBuno 3 ApOUTpa>KHOT NPaBUIHMKA). 32 Pa3MKy Of
Ipakce y ApyruM apburpakama, y mocrynuuma nper Llenrpom Tpeher ap-
6utpa (mpencenHuka Beha) umenyjy came crpaHe, a He apobutpu oxpehenn
Off CTpaHa.

Ty>xunan mpuanKoM NOJHOIIeHka Ty>Kbe Tpeba ma MMeHyje cBOT ap-
6utpa. ITopen Tora, Ty>xmmar o ogpen6bu mpasuna 3(1)(a)(i) ApburpakHor
IpaBuIHNKa Tpeba, Iopes NMeHOBamba CBOT apOuTpa, Aa IPeIoKN 1 Ipel-
cemHMKa apouTpaxHor Beha.

TyxeHa cTpaHa MMa 06aBe3sy fia, OMax II0 IpujeMy obaBelITema Ty-
XIOLIa O MIMEHOBaby HEroBOT apOuUTpa, MMeHyje cBOT apburpa (IpaBuio
3(1)(6)(i) ApbutpxHor mpaBuiaHKKa). Ty>keHa cTpaHa Tpeba Ia ce M3jacHU
fla M TIpUXBaTa Taj MpeJIor WM, y CYIPOTHOM, Jla I3Hece CBOj IPEMIOor 3a
IpefiCefHIKA.

ApbutpakHu NpaBUIHMK He ofpelhyje pok 3a MMeHOBame apourpa
6pojeM faHa, Beh cTanmapaoM (,,0aMax II0 IpujeMy oOaBellTerba TYXXIUOLA O
UMEeHOBawYy" — promptly upon receipt). Jlaxie, pasu ce 0 paKTUYKOM UTABY
IITa je ,,0AMaX " Y KOHKPETHIM OKOMTHOCTMA. MOX/ja Kao YIYTCTBO MOXe Ja
ce, QaHA/IOTUjOM, KOpucTy mpaBuio 2(1) Ap6UTpa>KHOT IpaBUIHUKA IO KOMe
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TY>KEHU, y CUTYaluju Kajfia CTpaHe HICY Ofipefysie Ha4MH KOHCTUTYNCamba
Beha, Tpeba o mpemosuMa Ty>XuoOIA fia ce u3jacHu y poky of 20 gaHa.

Axo ce Behe He KOHCTUTYMIIE Y POKY off 90 aHa Off JaHA OTIOC/Iaba
obaBemTema Cekperapujara LleHTpa 1a je 3axTeB 3a MOKpeTame apouTpaxe
peructpoBaH y LlenTpy, Tpeher apburpa nmeHnyje npencefHuK AIMIHNACTPA-
TUBHOT caBeTa LjeHTpa (To je mpencenHuK CBeTcke 6aHKe), a Y3 KOHCY/ITALUjy
ca ctpankama. CTpaHKe MOTY CIIOP3yMHO IIPOAY)XIUTH 0Baj pok of 90 faHa 3a
KoHcTuTyucamwe. OBO je HaBefleHO y ofipeniou wiaHa 38 KoHBeHIje u ofpen-
6u mpaswia 4(1) Ap6uTpakHOT IpaBUIHNKA; OBe ofpefide ce IpuMemyje 1
OHJIa KaJla TY>KeHa CTpaHa of0uje 1 IPOIYCTH [ja MMeHYje CBOT apouTpa.

8) Ko moce 6uitiu apbuitiap (HayuoHanHoci apbuitiapa)

LlenTtap uma Jlucty apburapa (uran 12 Konseniuje). Caka mpkaBa-
YrOBOpHMIIA MOXKe a VMeHyje ueTvpy mmua Ha Jlucty (Panel) (wian 13(1)
Konsenuuje). V3 nogaraka Ha ,cajry” LlenTpa npousnasu ga Cpbuja Huje
MMeHOBasa cBoje apoutpe Ha JIucry.

Crpane Mory fa UMeHyjy apoutpa ca JIucte apburapa, kao u apburpa
koju Huje Ha ymucty (wiaH 40(1) KonseHiyje). ApOUTpaxHy NPaBUTHUK Y
npasuny 1(3) moHaepa HaBefeHe ofipenioe Konseniuje, anu momaje u mpa-
BIJIO Jla p>KaBa Kao CTpaHa y apOUTPaKHOM IIOCTYIIKY MOXKe MMEHOBAaTU
CBOT [ip)KaB/baHMHA 32 apOUTpPa caMo aKo ce ca TMMe CaI/lacy Jipyra CTpaHa
(ty>xmman). Victo mpaBmIo Baxky 1 3a TY>KMOLIA — HU OH He MOXKe IMEeHOBa-
TV apOUTpa KOjM je Ip>KaB/baHUH beTroBe Ip)KaBe (IpKaBe Yujy HAL[IOHATHY
IPUITaJHOCT ¥Ma) YKOIMKO Ce Ca TMMe He caIrlach Ty)KeHa fipxkasa. Mebytum,
OBOMe, U3I/Iefla, IpoTuBpede ofpende mpasuna 3(1)(a)(i) u 3(1)(6)(i) ncror
[TpaBWIHMKa IO KOjMiMa 32 apOUTpa yOIIITe He MOXKe OMTU UMEHOBAHO JIUIie
Koje je p>KaB/baHMH Ap>KaBe y CIIOPy HUTHU AP KaB/baHUH JIp>KaBe U3 Koje je
TyXWial,. Y mpakcu je, MehyTum, pacnpas/beHoO a U Ap>KaB/baHU CTPaHAKa y
criopy Mory 6utu ap6utpu (y3 ycaoB Aa ce pyra CTpaHa ca TMM Carjiacu).

Mebytum, apbutpu Koje nmenyje npescenHuk CBeTcke 6aHKe MOpajy
6utu ca Jlucre apburapa (urnan 40(1) Kousenuuje).

Vnave, apbutpu He Mopajy 6utu npaBHuny, Beh crpyumanyu us apy-
rux ob6macTu (MHAYCTpuUje, TProBUHe, PUHAHCK)A), INTO IPON3/IA3M U3 Ofipef-
6u wraHa 14 KonBenuuje. 3axteBa ce fa apouTpu 6yay BIUCOKMX MOPATHUX
KBa/INTETA, T€ CIIOCOOHY Jia He3aBUCHO OMTy4Yjy.

Yum reHepanHM cekpeTap Oyfe oOaBelITeH O MMEHOBamwYy apouUTpa,
Tpeba [ja TpaKy Off era jja IPUXBATU UMEHOBIbe. ApOuTap Tpeba ma ofro-
BOpU Y pOKy of 15 nana.
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1) Pokosu 3a ogiosop Ha tiyx0Oy

Poxose 3a oxroBop Ha Tyx6y onpebyje apéurpaskHo Behe 1o KoHCTHUT
yucamwy (mpaBwita 30 n 31 Ap6urpaxHor npaBuiHKKa). Jlakie, Ipe KOHCTH
Tyucama Beha He mocToju o6aBesa Ty>KeHe CTpaHe Jla OfrOBapa Ha 3aXTeB 3a
apourpaxy. Mehytum, Tpeba umary Ha ymy Aa no ¢popmynanuju npasuia 30
ApOuTp>XHOT IIpaBWIHMKA MOXKE fIa Ce 3aK/by4M fla Ty)KEeHa CTpaHa MOXe Ja
JOCTaBYU OATOBOP Ha 3aXTeB 3a apOUTpaXKy 1 Ipe KOHCTUTyNCama Beha.

ITo mpaBuny 31 Ap6uTpaXKHOT IIpaBUIHNKA, apouTpaxHo Behe Tpe-
6a ma ofipeny Hajpe poK y KoMe OM TY)XWIall IOJZHEO HETabHY TYXOy
(memorial — 3a pasnuky op, request for arbitration KojuM je IIOKpPEeHYT HOCTY-
nak). Tek moce oBora, Ty)eHa cTpaHa Tpeba Jja IoHece OATOBOp Ha TYXOy
(counter-memorial). Apbutpaxxuo Behe MOXXe Ia ofipeny fa CTpaHKe IOCTIe
OBJIX IOJJHeCaKa JOCTaBe jOLI IO jefaH HopgHecak (reply Ty>xuoua u rejoinder
TY>KEHOT).

g) Mecitio cacitianka apouitipaxcHoi eeha u ogpiasarba pacipasa

ITo KouBenuuju (wian 63) u npasway 13 craB 3 ApOuTpakHor mpa-
BIJIHMKA CTPaHKe ce MOTY CIIOpasyMeTy O JPYIOM MeCTy apOuTpaske 0CUM
y cemuuity lleHTpa ogHOCHO y Bammurrony. To Moxke 6UTM M y cepmiuty
CranHor apouTpaXKHOT cyfa y Xary Win y CefiUIITy HeKe MHCTUTYIVIOHATHEe
apburpaxe ¢ xojom LlenTap nma crnopasym (Ha mpumep, MTK y Ilapusy).
Axo lleHTap Hema cmopasyM ca ofpeheHOM MHCTUTYLUMjOM, MOTpPeOHO je
IIPeTXOTHO KOHCY/ITOBATY Ce ca TeHepa/HUM ceKpetapoM LleHTpa u goburn
CarlacHoOCT apouTapa.

Mecto 3acefaa He yTide Ha HAIMOHAIHY IPUIIAJHOCT apOUTpaKHe
OfTyKe — TO je MehyHaaponHa ap6uTpaXkHa Of/IyKa Koja HeMa HaIMIOHa/HY
IPUIIAJHOCT ¥ IIPM3HAje ce ¥ U3BpIIaBa AMPEKTHO y CKIAaAy caa ofpendama
y1aHoBa 53-55 KoHBeHLMje.

IT Mebynapopna perynatusa

Hosa MTK npaBuia o 6aHKapcKuM rapaHmyjama

MebhyHaponHa TproBuHCKa KOMOpa YCBOjUIa je HOBa JemHOOOpasHa
npaBuwia o OaHKapckuM rapanuujama — Uniform Rules for Demand
Guarantees (URDG). IlpaBuia he 6utu o6jaspena y MTK my6nukanuju 6p.
758 u crymajy Ha cHary 1. jyma 2010. HoBa npaBuna he 3amenntn nocrojeha
JenHoo6pasHa npaswia u3 1992. (mybnuxaruja MTK 6p. 458). IIpsa IIpaBu-
na o6jaB/peHa cy jour 1997. (mosHara mop ckpahennniom URDG 325).
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OcHoBHU pasnor 3a moHoulewme HoBMX IlpaBmma 758 je Hacrojame
Ta ce 0Baj MHCTPYMEHT YCKIA[AM Ca 3aXTeBMMa CaBPEMEHOT IOC/IOBama U
TO TaKO /la C€ IbMXOB KOHLENT y4MHM jeHOCTAaBHUjUM, a TEPMUHOJIOIK]jA
pasymwmusujoM. IIpu ToM ce HacTojalo fa ce 3afp>KM IpaBeHa paBHOTe-
Xa IIpaBa 1 o6aBe3a CBUX yYeCHMKa TpaHCaKIMje. JelaH leo TUX HAaCTojamba
OCTBapeH je JOHOIIemeM JefHOOOpasHNUX NpaBua 3a JOKYMEHTapHe aKpe-
autue 2007. - mybmmukanuja 600 (o oBum [IpaBuinMa MICaHO je y 4acOMUCy
u3 HoBeMOpa 2007).

Y unany 1 HoBux IlpaBuia moHaB/ba cé OCHOBHO Ha4e/lo MPUMEHE U3
paHUjux Bep3uja — 1o Kome ce IlpaBuia mpumemyjy CMO aKo je y rapaHuuju
WIM KOHTParapaHIyjy U3PUYNTO HAIIOMEHYTO N1 je oHa noxsprayra URDG
758. Y TakBoM cimy4ajy IIpaBuma cy ob6aBesyjyha 3a cBe cTpaHe y OBZHOCY,
OCHIM y OHOM JIe/Ty KOjU je y TapaHIUjy MIM KOHTparapaHuuju 610 usMemeH
i uckpydeH. Ho, y ognocy n3mely Hanmoropasma u rapanra IIpaBuna ce
IpPUMEYjy caMo y 00MMY KOjU OCUIypaBa IIpaBa Ha/IOTOfIaBIla KOja OBaj
uMa 1o ocHoBy IIpaBmma. Tume je jacHo HarmameHa cmo6ofa yroBapama
CTpaHaKa KOje MOTy rapaHIuje CTPYKTypPUpaTh KaKO MM OATrOBapa, OfTHOCHO
cTpaHe Mory u3MeHuT: cBe oppende IIpaBuna. Tume je ucToBpeMeHO Hara-
meHa ¥ yroBopHa npupopa IIpasuna. ITpuopurer yropopa norsphes je n y
IbIXOBOM 4/1aHy 12.

Y IlpaBumuMa ce, 3a pas3iuKy U3 pelierma U3 3aKOHa O OOIMranmo-
HVM OJJHOCUMA, FapaHIije 3aIpaBo He AeUHUIIY Kao ,,06aHKapcke®, Beh kao
rapaHuuje ,Ha nos3us“ (demand gurantees). IlpaBuaa MHCUCTUPAjy Ha TOMe
Ia je y muTamy alcTpakTHa obaBe3a Ha mnahame (,cBaka moTmucaHa oba-
Be3a 6e3 0031pa KaKo ja Ha3BaHa WIM OINCaHa, Koja npenBuba miahame mo
HpeseHTalMju oprosapajyher saxresa“). IIpema ToMe, pagu ce 0 MHCTPY-
MEHTY KOj! MOTY U3[jaBaTi U cBa GU3MUYKa 1 IpaBHa JIMIIA, @ He caMo OaHKe.
OBo penlewe HUje y CYIPOTHOCTM ca foMahyM mpasoM, jep je moryhe ma
¢usuuKa 1 mpaBHA Ul Npey3My oOaBesy Ha Ilahame Ha IO3UB, OHAKO
KaKo To 4yHe OaHke. TakBe ce 06aBe3e MOIy Ha3BaTM YIPaBO OHAKO KaKO MX
o3HauaBajy [IpaBuia - ,rapasiuje Ha O3uB".

Hedpuuunyje y IlpaBwnmma cappke omuce IOjefVMHUX YTOBOPHUX
CTpaHa Koj rapaHumja. IIpBa mpomeHa y OfHOCY Ha [OCajallliby IIPAKCy
yBefleHa je yBoDemeM joll jemHe cTpaHe y OBHOC KOja ce HasuBa instructing
party. lo capa je applicant y nomahoj mpakcyu 610 IMO3HAT Kao ,HAa/IOrofa-
Ba1". Ho, cazia je applicant oHo nuije Koje je y caMoOj rpaHIjU O3HAUYEHO Kao
HOCMal, ob6aBese M3 OCHOBHOTI IOCTA, alu Koje, mpema IIpaBummma Mosxe,
a/m He Mopa Aa Oyzie 1 HajlorofiaBall y HaureM cmucay. Hamorogasary je oHO
TMIle KOje TapaHTy Jaje HaJIoT 3a M3JaBaibe TapaHLMje U TO ce MIle Hasu-
Ba instructing party. Ilomro y momahoj mpakcu joln Huje yCTaHOB/bEH Tep-
MMH 3a applicant-a, MOXe ce OIMCHO 3BaTH ,JY>KHVUK U3 OCHOBHOT IIOCTIA‘,
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Y URDG 458 ynorpeb/beH je TepMMH principal (Ham ,Hajorogasaly’), aam
je mpakca IHokasanma fja ce MHoro denthe xopuctu mspas applicant. Axo je
applicant ono nuie koje cHocu o6aBe3y Irahama 13 OCHOBHOTL IIOC/A, OHZA
je instructing party oHa CTpaHa Koja [laje HaJIOT TapaHTy [la U3Jja TapaHLujy
VI KOHTParapaHiyjy U Koja y OfHOCY IIpeMa TrapaHTy IpeysuMa HaKHafe
M3HOCA Koje 01 OBaj IUIaTMO 110 OCHOBY rapaHumje. [lakie, us geduHummja
Koje cazip>ke HoBa [IpaBuia mpousnasu ma applicant w instructing party mory
OuTyi 1 pasmuunte ocobe.

Ocum HaBefieHUX CTpaHa, Ipema IIpaBunuma y yroBOpHOM OJHOCY
noctoje u advising party (nuie Koje ob6aBenITaBa KOpUCHNUKA Jja je TapaHIuja
uspata). Guarantor je rapaHT, IMLie KOje M3Jjaje rapaHIyjy U Koju ce obaBesyje
fla TIaTH Ha 3aXTeB, Te€ YK/by4dyje M OHO JIMIle KOje TO YMHU 32 COICTBEHU
pauyH, a He caMo 3a Tyhu padyH, Kao mTO TO unHe 6aHKe. Y AedUHUIIMjaMa
[TpaBuna oppebyje ce u mojam ,,kopucHuka“ (beneficiary) kao nuua y 4ujy ce
KOPICT rapaHuuja uspgaje. Presenter je mulie Koje BpIIM HEKy IIpe3eHTalLUjy ¥
uMe KOopycHMKa win applicant-a. OCHOBHU 1TOCA0 je Hall u3pas 3a underlying
relationship — eHrmecku TepMuH Koju Kopucre IIpaBuna (TepMyH ,,0CHOBHU
II0Ca0" MOXKe Ce OfHOCUTY, Y 3aBUCHOCTH Off BPCTe TapaHIfyje OFHOCHO 06a-
Bese 3a 4ije ce VICIHybebe TapaHTyje, Ha IIOHYAY, YTOBOP WM Ha HeKV APYTu
opHoc usmeby applicant-a u KopucHuKa).

AINCTpaKTHOCT rapaHiMja Ha HO3MB je HUXOBO OCHOBHO Obenexje,
KOje UX pasiuKyje Of jeMCTBa M 3aTO Ce Taj eJIEMEHT IeTa/bHO OINCYje Y 4Ia-
Hy 5 IIpaBuma. Y 0Boj ofipen6u ce Harnamasa Aa je rapaHIiuja ,II0 CBOjOj
IpUPOJY He3aBUCHA Off OJHOCA M3 OCHOBHOT IIOC/IA M Off OfHOCA U3 3aXTeBa
3a M3fjaBame rapaHuyje” 1 ja ce rapaHTa Taj OGHOC He TUYe, 11a HI Y CIIy4ajy
KaJla ce OCHOBHY OJIHOC ITOMMIbe Y rapanimju. O6aBe3a rapanTa Ha mrahame
HIfje MOJIIOXKHA HMKAKBJM 3aXTeBMMa MU ofOpaHaMa Koje 611 ce 3acCHUBajIe
Ha OCHOBHOM IIOC/Ty Ha OCHOBY KOra je rapasijuja msgara (OBO je pelierbe
Koje cafpxm u 3akoH o obmuranujama). OfHOC rapaHTa ¥ KOPYMCHMKA 3a-
CHMBA Ce caMO Ha OfHOCY M3 rapannuje. Kao jom jegHa moTBpfa ancTpakT-
HOCTM TpaHLMja, y wiaHy 6 IIpaBuma ce mogBmady fa rapaHT IOCIyje caMo
ca JOKYMEHTIMa, a He ca poboM, ycayraMa min UCIyibemeM obaBe3a Ha Koje
ce TOKyMEeHTH OfIHOCE.

IIpaBuna TakcaTMBHO Habpajajy IpelopydeHe eleMeHTe 3axTeBa 3a
U3laBambeM TapaHIuja, Kao M cajpkaj camux rapanuuja (wian 8). [apant
CaMOCTa/IHO OfiTy4yje fja 11 he IpUXBaTUTH 3aXTeB 3a M3JlaBambe rapaHIje.
Ykomuko Hehe #a mpuxBaty 3axTeB, JyXKaH je ja 0 TOMe ,,0e3 ofyrarama’ o6a-
BeCTI JINIie Off KOra je mpuMmo 3axTes (wiaH 9 IIpasua).

Ob6asemmreny 0 n3faBamwy rapanuuje nocsehena je y Ilpapummma mo-
ceOHa IaXKmba, IITO je HOBMHA Y ogHOCy Ha URDG 458. 3HavyajHe HOBMHE Ofi-
HOCHO INpeLM3Mpama MNTama 0 KOjuMa y IIpaKCcK IIOCTOje 3Ha4YajHe gujeMe
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cazipxaHe cy y ofpen6ama ITpaBuia o u3meHu rapasiuja, a Ioce6HO rapaH-
TOBaHe cyMme (Kajla ce OHa cMamyje y ofipeheHum ycnosuma), o mopomermy
3axTeBa 3a HAIUIATY rapaHIuje, Te MCIMUTHUBAKY TOT 3aXTeBa Off CTpaHe ra-
PaHTa, BUINOj CUJIN, IIPEHOCY TapaHIMja, MEPOJABHOM IIPABY M HAJJIEXKHO-
CTH 3a pelllaBame CIIopoBa.

III Ha gHeBHOM peny y cBeTy

VIsmMeHe XpBaTCKOTr 3aKOHAa O TPrOBaYKMUM JPyIITBIMA

XpBaTcku cabop je KpajeM oktobpa 2009. ycBojuo maMeHe 3aKoHa O
TProBauykuM ApymrsuMa u3 1993 (3akoH je Beh sHaTHuje MemwaH 1999, Te
2003. n 2007). Y mocrmefmuM M3MeHaMa XPBATCKO Ce NPaBO IPUBPETHUX
IpyLITaBa TOTOBO Y IennHM yckaabyje ca saxreBuma EBporcke yHmje.

PaHujuM uHTepBeHIMjaMa y XpBaTcKy perymatuBy cy Beh yHera
pemrema u3 IIpse, pyre, Tpehe, Yetspre, lllecte, Cenme n Jemanaecre du-
pextuse EY o npuspegHum gpursuma, Te Jupexruse 2005/56 o npekorpa-
HIYHOM 3a/y’KMBalby [pyllTaBa KanuTana. Vismenama u3 2007. (koje cy cTy-
nyle Ha cHary anpuaa 2008) y IpaBHU pPeXNM [IpYIITaBa Cy YHeTe 3Ha4ajHe
HoBocTM — m3Meby octanor, omoryhen je m3bop usmeby jemHocTemeHor
VIM BUIIECTENIEHOT CHUCTEMAa YIpaB/balba y AaKIMOHAPCKMM JPYLITBUMA,
IIOCTaB/bEeHN CY 3aXTeBU Y IOIVIey Pe3epB) APYLITaBa KalNUTaja, M3MebeHe
Cy ofipei6e 0 TONMIIIBYM M KOHCOMMIOBAaHMM OVJIAHCHMMA [pyIITaBa, pery-
nmcaHy cy ofipehenn o6muuy CTaTycHMX IMPOMEHa, CTPAHUM APYIITBMMA je
oMoryheHo Jja Ha XpBaTCKOM TPXXUIITY 00aB/bajy jeSHOKpaTHe MOC/IOBe 6e3
obaBe3e OTBapama MOfIPY>KHMUIIE.

Vamene n3 2009. 6ue cy notpebHe fja ce 3aKOH O TPrOBAYKMM APYIIT-
BuMa ycmaau ca 3axresuma [upextuse 2007/36/EC o yBobewy oppehennx
npaBa aKIMOHapa JpyliTaBa Koja ce KOTMpajy Ha 6epsmu, Te [Iupexruse
2007/63/EC o nsmenu dupextuse 78/855/EC n 82/891/EC y norneny 3axre-
Ba 32 HE3aBMCHUM CTPYYHUM MUIUbEHEM IIPK CIHajarby WM ITOAEN aKIMO-
HAapCKUX JpPYLITaBa.

Meby HoBOCTMMa KOje ce YBOfie HelaBHUM M3MeHaMa 3aKOHa Haj3Ha-
JajHUje cy crnenehe:

- KaIMTaJ APYIITBA MOXe ce nosehaTu ymosuma y cTBapyuma u Impa-
BuMa 6e3 cpoBobhema peBusmje, ¢ TUM fia Cy IPOIICAHNU YCIIOBY 3a
TakBO noBehame 1 cafjpkKuHa MPUJIOTa KOjU Ce JOCTaB/bajy peru-
CTpY;

- U3MemeHa Cy U JOIyibeHa IIPaBIIa O CasyBaby CKYIIITIHE aKI[IOo-
Hapa (IpeLu3ypaHa Cy IpaByIa O eIeKTPOHCKOM 06jaB/byBaby I0-
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3MBa, Kao U IpaBuia 0 06jaB/bMBay HMPE/IOr OIIyKa, 3alMCHIKA
WUTL.);

— yBefieHa Cy IpaBWIa 0 OKOOPEHOM KalyTany ApyLITaBa ca OTpaHu-
YeHOM OAroBOpHoIuhy;

- onpebeHo je ga ympaBa ApyIITBa ca OrpaHMYEHOM OATOBOpHOUIhY
Mopa y C/Iy4ajy TybuTaka, mpe3afy>KeHOCT! WM HeCIOCOOHOCTU
3a mrahame NOCTymaTy IO MpaBWIMMaA KoOja Bake 3a aKIMOHApCKa
[PYIITBA;

- ypebenn cy oppebenn dopmanHu moctymum y Be3u ca
(YHKLIMOHNCAbEM IPYIITABA.

lsmene 3akoHa cy usysetHo obuMHe. Tuuy ce 239 wraHoBa, WITO je
nBe TpehnHe 3akoHCKOT TekcTa. VI3MeHaMa ce nepuHuiy ogpehenn nojmosn
(Ha mpuMep, CeaMINTa ¥ pe3epBN APYLITBA), Te OTKIAMAjy HEOYMUIE Y
TyMadery IOjeHIX OfPeROM O KOjUX je OLIIO y IPAKCH, a U3BPIIEHe CY
n oxpeheHa pefakiyjcKa JOTepyBamba TEKCTA Ca IM/beM I10jeTHOCTAB/bIBaba
u ycknabuBama TepMIHOIOTHje ca APYTMM 3aKOHMMa (Hajipe ca 3aKOHOM O
TPXKUIITY KaINTajIa, 3aKOHOM O CTe4ajy U 3aKOHOM O CYACKOM PETUCTPY).

IV 3a pokymeHnTanmjy
ITopanu o0 beykoj KOHBeHIMj1

IToe mpumene Kousennuja YH o yrosopuma o wmebynaponnoj
npopaju pobe (13B. beuka koHBeHIja) fedMHNCAHO je Ha KOMIUIEKCAH Ha-
uyH. Onpenbe oBe Bpyio mupoko npruxsahexe Kouseniyje nmajy npuopuret
y IpPMMeHM Y OJHOCY Ha HaIlYIOHa/IHO IIPaBo, a CTPaHaMa je 4IaHoM 6 JIaTo
IIPaBO /1A UCK/by4e HeHY IPUMEHY y LIe/IMHY VA f1a OfCTYIIE Off H-€HMX Ofipei-
6u. [Inrame meHe MEPOFABHOCTU YeCTO Ce jaB/ba Kao IIpefMeT pasMaTparmba
npeq cyfoBuMa u apburpaxama. CasHaBamwe cafipxuae KonBeHnnuje y more-
Iy To/ba IpYIMeEHe, Te TyMadere HheHNX OfpeNoM Huje jefHOCTaBaH Ipolec,
Te ce M TUMe MoXKe objacHUCTH ofipeheHo ycresame mpakce na KoHBeHIyjy
npuMeHM. Y TeKCTY KOju CTIefiyt flaje ce Tperies Moryhyx HaumHa Jia ce casHa
U IIpaTy HaYMH Ha Koju ce KoHBeHIja IpUMemYje y CBETY.

YKpaTKO pedeHo, 3a Halle Cyauje um apobutpe (kao M 3a afjBOKaTe,
Te MpaBHUKe y MPUBPENHNUM APYIITBMMA) je BaXXKHO Ja 3Hajy Aa ce beuka
KOHBEHIIMja IIpUMemYyje Ha MelyHapoiHe pofaje y cBakoM CIydajy Kaja je
cayrosapau gomaher KyIIlja Wiy poyaBlia JIMiie Koje ¥Ma MeCTO ITOC/IOBaba
y HEeKOj ApKaBu yropopHuny ose KoHBeHIuje, MM Kaja je MepORAaBHO
CPIICKO IIPaBo, WIN IIPABO JIpyre Ap>KaBe YTOBOPHUIIE, IIOf] YCIOBOM Ja IIpU-
MeHa KoHBeHIuje Huje UCK/bydeHa CIIOpasyMOM CTpaHa WM CaMUM HheHUM
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ozipenibama (roToBO CBe €BPOIICKe ApKaBe, ceM EHrmecke, cy apskase yro-
BOPHIIIE).

3a yHUOMKOBAHM CHUCTeM IIpaBa HUje IOBO/BHO CaMO IIOCTOjambe
jemHOOOpasHOT TeKCTa 3aKOHA U HEeroBO IpyUXBaTame Off cTpaHe Beher 6poja
IpKaBe, HETO je IMOTPeOHO OCTBAPUTU U HETOBY jeAMHCTBEHY IIPYMEHY U
tymademwe. Otyza je KouBeHnuja y cBoM wiaHy 7 mocTaBuia MehyHapomgHm
cTaHfiapy Tymadema Konsenuuje: ,IIpmimkoM Tymadema oBe KOHBEHIUje
Bopuhe ce padyHa o BmeHOM MehyHapomHOM KapakTepy M moTpebm fa ce
yHaIpeay jefHOOOPasHOCT IbeHe IpUMEeHe U IIOIITOBAaIbe CaBeCHOCTU Y
MebhyHaponHOj TproBuHM.

Kako KoHBeHIIjOM HUje YCIIOCTaB/b€H OPraHM3ALVIOHM OKBMP MU
MeXaHN3aM Koju 6u obesbenno jemmHcTBeHO TyMadewe, UNCITRAL je ycra-
HOBMO cucCTeM Ipahema cyjcKe Ipakce gp)kaBa YTOBOPHHUIIA Yy HPVMEHN U
TyMauemy ofpenoy Kousennyje. Y muramy je 138. cuicreM CLOUT - Ha 3Ba-
HUYHOM ,cajTy" UNCITRAL-a (www.un.org.at/uncitral/) BOCTYIIHU Cy ca>keLiu
CYACKMX OIJIyKa Ha eHITIeCKOM je3uky (moper KonBeHimje o MehyHaponHoj
npopaju pobe MHGOPMALVOHM cUCTeM oOyxBara ¥ [pyre KOHBEHIUje U
Mofien-3aKoHe ycBojeHe y okBupy UNCITRAL-a). VI UNIDROIT je Taxobe
OpraHM30Ba0 CIMYAH MOAYXBaT Ipahema cyncke mpakce (www.unilex.info)
- y uHpopmarmonoj 36mpun UNILEX cyncke omayke Cy KIacupuKOBaHe
XPOHOJIOIIKY U TIPESMETHO ¥ JOCTYIIHE Cy Ha OPUTMHATHOM je3MKy ca ca-
JKETKOM Ha eHIJIECKOM je3NKy. 36MpKe mofaTaka o mpumeHy KonseHnmje op-
raHM30BaHe Cy U Ha YHUBEP3UTETVMA — TAKO jeflaH aMePUUKY YHUBEP3UTET
y CBOM cucTeMy obyXBara CyAcKe OITyKe 13 Iieior cBeTa (www.cisg.law.pace.
edu), a HeMayKM YHVBEP3UTET OJTyKe 3eMajba Koje Hajuemrhe mpumemyjy
Kouenunjy (www.jura.uni-freiburg.de/ipri/cisg).

(IIpema yybenuxy ,,YiosopHo ipaso mehynapogre iipiosune ipod. gp Mna-
gena [lpawkuha u upog. gp Maje Citianusyxosuh)

V I'mocap
Bbpoxkep u punep

Y IOC/IOBHOj TIpaKcy, Kao 1 Y KOJIOKBUjaTHOM >KaproHy, 13pasu ,,0po-
kep” (eHr. broker) m ,munep” (eHr. dealer) xopucre ce y BuIlle 3Hauema, a
4ecTo 1 Kao CMHOHMMU. MelyTnm, oBM M3pasu o3HayaBajy I0jMOBe KOju, Y
IIPaBHOM IIOITIENly, HEMajy UCTY Ca[ip>KUHY.

Y nocnoBuMa Ha 6epsu, 6pokep je Ha3MB 3a MOCpenHuKa n3Meby mpo-
maBla 1 Kymua. bpokepu 3ak/pydyjy mocmose Ha 6ep3n y Tyhe ume u 3a Tybh
pauyH. OHM HMCY BacHUIM Oep3aHCKOr MaaTepujaia KOjuUM TPryjy. AKo je
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Opoxep IIpaBHO JMIle, MMa CBOje onantheHe IpefcTaBHNKe (areHTe) Koju
y4ecTByjy y 6ep3aHcKoM Tprosamy. [la 611 Heko IocTao 6pokep Mopa ja Jic-
IYHU KOHKpeTHe yC/IoBe Koje mpomucyje onpehena 6epsa (kBanuduxannja,
uctnt). OBo 3Hademe U3 OepsaHCKe TepMuHOJOIKje Hajuemthe ce cpehe y
IpaKCHL.

ITo HekapmammweM CpICKOM 3akoHy O Oep3ama u 6Gep3aHCKOM
IOCTIOBamkY, Oep3aHCKe MOCPefHMKe, KOju 00aBjbajy OpoKepcke IOCIOBE,
MOTY OCHOBAaTH IIpaBHa U (U3MYKa NI [T0] IPONNCAHNM yCIoBuMa. bpo-
KepCKY Ha4MH TProBama 0 0BOM 3aKOHY HOfipasyMeBa oOaB/barbe IOC/IOBA
y Tybe ume u 3a Tyh pauyH. 3akoH pasnukyje Tpu BpcTe Opokepa:

- Opoxkepe 6ep3e (ocobe Koje cy 3amocneHe Ha 6ep3u 1 opyanrheHe 3a
0ep3aHCKO IOCpefoBame),

- Opokepe yaHOBe Oep3e (/INIla KOja Cy WIAHOBM Oep3e OBIACTIIN 32
Oep3aHCKM [IPOMET), U

- HesaBUCHe Opokepe (ML Koja Cy, Kao Oep3aHCKM MOCPeTHMUIN,
opraurthenn camo 3a BaHOEP3aHCKO IOCTIOBAbE).

ITopen n3pasa ,,6pokep“ Koju ce KOpUCTH y 6ep3aHCKOj TEPMIHOTIOTHjH,
y IIpaKcy ce HamIasy 1 Ha Ipyry ynorpeby osor mojMa. Tako 6pokep o3Ha-
YaBa ¥ JIMIle KOje IpefcTaB/ba CTPaHe y MOCIOBMMA KYIOIIPOJaje HeKpeT-
HIMHa (KJIacMYHa y/Iora IOCpPefHNUKA KOj) HOBOAY y Be3dy ABe CTpaHe pagu
3aK/by4erba yTOBOpa).

V3pa3 6pokep ymorpeb/paBa ce 1 y IOCTOBMMA OCUIypama — TO je
JMLe Koje IPOHAaIasy apaH)KMaH OCUTypamba M KIUjeHTy Ipofaje IOIUCY
OCHTypama.

ITojam gunep Takobe mmMa Buie 3Hadema. Hajmmpe ce Kopuctu oBaj
10jaM y 6ep3aHCKOj TEPMUHOJIOTHj! Jia TaKohe 03Hauu 0coby Koja yuecTByje
y TproBamwy Ha Oep3u. Mebyrum, aunepn (3a pasnuky on O6pokepa Koju
HUKaJja HUje BIaCHMK Oep3aHCKOT MaTepujania) KyIyjy M Npopajy GepsaH-
CKI MaTepyjal y CBOje MMe M 3a CBOj paduyH, Te Ta Ja/be IPOAajy CBOjUM
KjeTrMa. IIpuxon ocTBapyjy Ha pasimiy y IeHn n3Mehy KyIbeHor u mpo-
maTor MaTepujana (He pajie 3a IpOBU3MjY, Kao 6pokepu). Y OBOM CMUCITY, M-
nep 6 ce TEIIKO MOTao IOABECTH IOf] I0jaM IIOCPEIHNUKA, IITO Ce y MPaKCK
4eCTO YVMHM.

Junep y mmpeM cMuciy, BaH 6ep3aHCKe TProBUHe, O3Ha4aBa CBAKO
NuILe Koje KyIyje poOy pajy Aajbe Mpofaje KpajibM KyIIIMa.

(IIpema xrwusu ,OcHose 6epsarickoi iocnosarva“ Bepomwyba dyianuha u Mun-
ka Hlimumya).
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ITPABO KOHKYPEHIIUNJE
- XPOHUMKA -

ITepnon namehy nBa 6poja gacomnuca ,[IpaBo u npuBpena“ obenexxnno
je CTymame Ha CHary HOBOI 3aKOHAa O 3aIUTUTU KOHKypeHILuje Pemy6mmke
Cp6uje.! YcBojern cy u Heky Of TIOJI3aKOHCKMX aKaTa HEOIXOMHNUX 3a MPH-
MeHY HOBOT 3aKOHa, 0 4eMy he OuTM BuIe peun y OBOj XpOHMIM IIpaBa
KOHKypeHIyje. [loHeTe cy iBe ypenbe o rpymHom msysehy on 3abpaHe xo-
PU3OHTATHUX CIIOpasyMa KOjuMa ce OrpaHMYaBa, CIIpedyaBa MM HapyllaBa
KOHKypeHIMja Ha Tpxumry (Ypemba o cropasymMmma o CIeIyjann3anyjn
u Ypenba o criopasyMmuMa O MCTPaKUBaWby 1 pasBojy), Kao U jefHa ypenda
o rpynHoM usysehy BepTukanHuUX criopasyma.” Braja je monema m Ypen6y
O CaAp>KMHY 3aXTeBa 3a IOjeIHauYHO M3y3ehe pecTPUKTMBHMX CIIOpasyMa
on 3abpane.’ KoMucuja 3a 3amtury KoHKypeHIMje je 06jaBuia TOMIIILN
u3BeITaj 3a 2009. rogMHy, 13 Kora casHajeMo fa je Komucnju TokoM IpeTxop-
He TOfMHE, Kafia je MIOCTyIaja 110 3aKOHY O 3alITUTH KOHKypeHnuje n3 2005.
rofivHe, OVJIO TIOAHETO BHUILE OFf CTO 3aXTeBa 3a Of0Opeme KOHIeHTpalllja,
360r Yera je KOHTpO/Ia KOHIIEHTpalMja 1 IPEeTXOfjHe TOAMHe OVIa BeHa Jo-
MuHaHTHa akTUBHOCT.! Y EBpOMCKOj yHUjU, ipeTXOHNM TIepuop je 610 obe-
TIeXXEH CTyNameM Ha JY>XXHOCT HOBOT KOMecapa 3a KOHKypeHUujy. Mnak,
4yHM ce fa Hehe 6MTY pasyKe y IPUCTYITY HOMUTULIM KOHKYpeHIuje u3Meby

1 Cnymbenu inacnux Peiiybnukxe Cpbuje. 6p. 51/2009. 3a mpyukas oBOI 3aKOHa BUAETHU XpO-
HUKY IIpaBa KOHKypeHIIMje y IPeTXONHOM 6pojy yacomuca ,IIpaBo u npuspena®

2 Cse Tpu ypenbe objapmeHe cy y Cnymberom inacnuxy Peiiybnuxe Cpbouje, 6p. 11/2010.
Cnywbenu inacnux Peiiybnuxe Cpbuje, 6p. 107/2009.

4 Bpoj nmpujaBa ycnoB/beH je HUCKMM NIparoBuMa 3a IpujaBy KOHIIEHTpalLMja Koje je Impo-
nucusao 3akoH u3 2005. rogune. VsBemTaj o pagy KoMucuje 3a 3alITUTy KOHKYpeHLIMje
IOCTYIIaH je Ha ampecu: www.kzk.sr.gov.yu.
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IPETXOHOT ¥ HOBOM3abpaHOT eBPOIICKOT KoMecapa 3a KOHKypeHuujy. Hosu
KoMecap JoakuH ANMYHO, KOjU je CTYIMO Ha HY>KHOCT y ¢ebpyapy 2010.
ropuHe, Beh je y cBoM mpBoM o6pahamy jaBHOCTM MCTAaKao a eKOHOMCKa
Kpu3a He cMe OMTV M3TOBOp 3a M3MeHY KpUTepujyMa 3a ofpehnBame HoBYa-
HMX Ka3HU 3a OBpPey IpaBa KOHKypeHIuje.

I Bnaga CpOuje monena ypen6e o rpynHoMm usysehy op sabpane
PeCTPUKTHUBHUX CIIOpa3yMa

Ipynno nsysehe o 3abpaHe pecTpUKTUBHMX CIIopasyMa (Koje ce jomr
HasyuBa U KOJeKTUBHO usysehe, 6mok nsysehe mnm nsysehe mo xareropujama)
ypebeHo je wianom 13 3akoHa o 3amTUTI KOHKypeHuuje. OBUM Y4IaHOM HUCY
noTyHo ypehenn ycnosu nop kojuma onpebena kateropuja copasyma Moxke
OuTy usysera ox 3abpase, Beh ce onu gomatHo yTBphyjy moce6HuM ypenbda-
Ma Koje foHOocK Brmama. TokoMm Baxkewa 3akOHa O 3alITUTU KOHKYpeHIuje
u3 2005. rogune, Braga Peny6nuke Cp6uje Huje foHena HujenHy ypenoy o
rpynHoM usysehy on 3abpaHe peCTPUKTMBHUX CIIOpa3yMa, Tako fia je IpaK-
TUYHO TOAMHAMA jefMHY HauyH 3a u3ysehe crmopasyma Omao HmopHOLIeme
nojenyHavHOr 3axTeBa. OBor myTa Braja je, Moxe ce pehu Ha nsHeHabeme
CTpy4He jaBHOCTM, Ha BpeMe JOHela ypende o rpynHoM nsysehy kako Bep-
TUKATHUX, TAKO XOPU3OHTATHNX CIIOpasyMa.

Ypen6oMm o ciopasymmma nsMeby yuecHnKka Ha TP>KUIITY KOjU HOCITYjy
Ha pas3/M4YNTOM HUBOY IPOM3BOIE VM AUCTPUOYIHje KOjI ce U3Y3UMajy Of
3abpaHe O/IDKe ce MIPOMMNCYjy HOCeOHN YCTIOBY HOJ, KOjIMa TaKBU BEPTUKAI-
HJI CIIOPa3yMM MOTY OMTHU U3y3eTu off 3abpaHe. Y unany 3 YpenoOe HabpojaHe
cy Hajuyemrhe BpcTe BepTUKATHMX CIIOpasyMa KOju MOTY OMTHU M3y3eTH: CIIO-
pasyMy O eKCKJIY3MBHO] AMUCTPUOYLMjY, CIIOPa3yMy O eKCKIY3UBHO] HO-
JemM Kylala, CIopasyMM O CeJIeKTMBHO] AUCTpuOyLUju, CIIOpasyMm o
eKCK/TY3VBHOj KYIIOBMHHU, CIIOPa3yMy O €KCK/Iy3MBHOj IIPOJiaju, CIIOpasy-
MM O TPTOBMHCKOM 3acTyNamy, CIIOPasyMy O (paHUIM3MHTY, CHOPasyMu
KOjy cafipxe ofpen6e KojuMa ce KYIIly IpeHoce WM fajy Ha Kopuirherme
IpaBa MHTEIEKTya/lHe CBOjMHe IOJ YCIOBOM fia Te Ofipef0e He 4uHe IpHu-
MapH! IWb TaKBUX CIIOpasyMa U fia Cy y AMPEKTHOj Be3M ca ymorpeboMm,
IPOJiajoM V/WIM IPeNpofiajoM YTOBOPHMX IIPOM3BOJA Off CTPaHe HEeloCpes-
HMX WIM TTOCPeJHMX KyIalla ¥ HeMajy 3a Vb VUIM IIOC/IEAMIly OTpaHIYerbha
3abpameHa y CKIafly ca Ypenbom. Yperba ce mpuMemyje U Ha CriopasyMe
3aK/pydeHe 13MeDy yapyskema ydecHMKa Ha TPXKUIITY y 00/acTy TProBMHE
Ha MaJIo U YWIAHOBA TUX YAPYXXema, Kao 1 u3Mehy TUX yapyKemwa 1 lbUXOBUX
no6asmpava.’

5  Ilog ycmoBoM fia Cy CBU 4YIaHOBM TUX YAPY>K€Ha TPrOBIM Ha Majio KOju IPOJRjy yro-
BODHE IPOM3BOJIE KPajibUM IOTPOLIAYMMa U Jla HUjelaH YIaH TUX YAPy>Kemba 3ajeHO ca
IHerOBVM IIOBE3aHNM YYeCHMIMMA Ha TP)KMINTY HeMa YKYTIaH TOAMITHY Hpuxop Behu
Ol IBa MI/IIOHA €Bpa.
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Ypen6om o cropasymmma o cnenyjanmsanuju nsMely ydecHmka Ha
TPXXMIITY KOjM TOCTYjy Ha MCTOM HUBOY NPOM3BOAbE MM AUCTpubyLuje
KOjU ce M3y3UMajy Off 3abpaHe O/mbKe ce HMPOINCYjy IOCEOHY YCIOBU IIOf,
KOj/IMa TaKBM XOPU3OHTATHM CIIOpasyMy MOTy OMTH M3y3eTu of 3abpa-
He. CnopasymMy O cHenujanuMsalMji ceé 4YecTO jaBjbajy y IPAKCH, IIOIITO
ce BVMa IIOCTIDKE 3HATHA YIITEAA 3a YYeCHUKe Y CIopasyMmy. Ypembom ce
IPONMNCYjy YCTIOBY KOjUMa Ceé MOTY U3y3eT! CBe TPU BPCTEe OBUX CIIOpasyMa:
1) cropasymm o jefHOCTpaHOj CIelMjamn3alyju KojuMa ce jeflaH y4eCHMK
y crnopasymy o6aBesyje fa 00ycTaBM IPOM3BOHY PelTeBAHTHUX IPOU3BO-
lla MM Jja ce Y3Ap>KaBa Off IPOU3BOJbe TUX IPOM3BOJA U Jja Te IPOU3BOJE
KyIlyje Of PYTOT Y4eCHMKA y CIIOPasyMy, a JPyTY YUYeCHUK y CIIOpasyMy ce
obaBesyje /ja Te IPOU3BOJie IPOM3BOAM 1 IIPOJaje; 2) CHOPasyMU O Y3ajaMHOj
CIleliMjaM3alyjy KojuMa ce iBa VIV BUIIIe YYeCHUKA Y CIIopasyMy o0baBesyjy
Jla IpecTaHy Jja IPOU3BOJie MM Jla Ce Y3[p>Ka Off Mpou3BOfbe ofpehernx
amyu pasIMYUTUX NPOU3BOJA U A MX KYIyjy Off APYTMX YYeCHUKa y CIO-
pasyMmy Koju ce ob6aBesyjy Aa UX IIPOJajy; U 3) CIOpasyMu O 3aje[fHIYKO]
IPOM3BOLY KOjMa Ce [iBa WM BUIe YYeCHUKa y CHopasyMy obaBesyjy Aa
3ajefHMYKY ITponsBozie onpehene mponspope.

IToce6rOM ypenbom Brazma je mpommcana ycinoBe 3a rpymHo usysehe
of 3abpaHe [OpYror TUIIAa XOPU3OHTA/JHMX CIIOpasymMa — CIOpasyMa o
VICTPaKMBAIbY M Pa3Bojy. Ypenba ce mpruMembyje Ha CiopasyMe KOji MIMajy 3a
npeaMeT: 1) 3ajeIHNYKO MCTpaKMBalbe /WM PasBoj MPOM3BOJA MU IIPO-
M3BOJHOT TIpolieca ¥ 3ajef[HNYKO Kopuinheme pe3ynTaTa MCTpakuBama U
PasBoja; 2) 3ajemHIIKO KopuiIheme pe3y/iTaTa ICTpaXUBamba 11/ WIN pa3Boja
IPOM3BOJA MM IPOU3BOJHOL IpoLeca y CK/Ialy ca NMPEeTXOJHMUM CIIOpasy-
MoM m3MeDy MCTUX mpousBofia Ha TPXKUIITY; 3) 3ajefJHMYKO MCTPAKUBAIbE
" pa3Boj MPOM3BOJia WM NPOM3BOIHOT Ipolieca 6e3 ob6aBese 3ajeHIYKOT
Kopuinhema pesynTaTa MCTpaKMBamba ¥ Pa3Boja.

PecTpukTuBHU criopasyMm Koju UCITyHaBajy yclIoBe 13 ofrosapajyhe
ypenbe o rpymHom wusysehy He momHoce ce Kommcmju 3a 3amrury
KOHKypeHIje pangy usyseha. VI xajja cmopasyM He ncIymwaBa moce6He ycio-
Be 3a rpymHo musysehe mpommcane oprosapajyhom ypen6om, ydecHuMnm u
flajbe MOTY IIOJHETM 3aXTeB 3a IIOjefUHaYHO 13y3ehe Ha OCHOBY uwiaHa 12.
3aKOHa O 3alITUTY KOHKypeHIuje.

IT Konkypennujcku caBjet bocHe n Xepierosune nojacHmno
o06aBe3y NpujaBe KOHIEHTPAIVja IMji HUjeJaH YIeCHUK
HeMa ceguure y buX

KonxypeHnuumjcku caBjeT bocHe u XeplieroBuHe 1M3fao je MUIbere
N0 3axTeBy 3acTynHuka Heinzel Group, jemHor op Bopehux eBpomckmx
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npomsBobava I1enmynose, o o6aBe3y IpujaBe KOHIEHTpaIyje y CIy4ajy ha
yYeCHMIV KOHILIEHTpaluje HUCY permcTpoBaHy Ha Teputopuju buX, Beh
IIpO/Iajy CBOje IPOM3BOJe KyILMa Koju ce Hanase Ha Teputopuju buX. Iop-
HOCWJIAIl 3aXTeBa HaBeo je Aa je TpxxuiuHo yuyeurhe Heinzel Group m nypHOT
JIPYIITBA Y TIPETXOHO]j TOMUHM 6110 0KO 40%.°

Y cBoMm mMunubeny, KoHkypeHIujckn caBjet Hajupe nmopceha Ha wiaH
2, craB 3 3akoHa 0 KOHKypeHIMju buX kojuM je mpommcaHo fa ce 3aKOH
IpuMembyje ¥ Ha IpUBpefHe CyOjekTe ca CefuINTeM WM IpeOMBaIMIITeM
Yy MHOCTPAHCTBY, aKO HJXOBO Jle/IOBalbe IMPOM3BOAY 3HayajaH edekaT Ha
tpxumrTe buX mnmu Ha 3HavajHMju feo TpxkuimTta. Ymanom 14, ctaB 1 3a-
KOHa IIPOIMCaHa je obaBesa IpujaBe KOHIEHTpalMje y CIydajy fia yKyIaH
TOIMIIBY TIPUXOJ CBAKOT Off HajMambe IBa NPMBpefHA Cy0jeKTa ydecHMKa
KOHI[eHTpallMje OCTBapeH IpofajoM poba m/wmm ycryra Ha Tpxxkuiury bnX
nsHocy HajMame 8.000.000 KM y rogyHm Koja je mpeTXofuia KOHIeHTpaLyju
VIV QKO je BIXOBO 3ajefHIYKO TPXKVIIHO y4ellhe Ha pelleBaHTHOM TP>KMII-
Ty Behe op 40%. YKynaH rogyuuimsy Opuxop obyxsara IIOCTOBHE IIPUXOTE,
¢buHaHCHjCKe IpUXOfe M BaHPeHe IPUXOJie HAKOH Off0MjeHoT rmopesa Ha Jjo-
IaTy BPeJHOCT U APYIUX Iopes3a KOju ce OUPEKTHO ofHoce Ha mpomert. M3
IPeTXOJHOT IPOM3NIA3N Ja je MOJAHOCKIAL, 3aXTeBa y obaBe3N Jja IpujaBu
KOHLeHTpauujy u y bocau u Xepuerosunm.

YdecHNIM KOHLEHTpanuje Cy, fakae, obaBesHM [Ja IIpujaBe
KOHIIEHTPALMjy U Kaja ,IIParoByu” M3PaKeH! Y TOAMINIEM IPUXOAY HUCY
OOCTUTHYTH, YKOJIMKO HUXOB 3ajeJHUYKM TPXMUIIHK yheo Yy buX mpemasu
40%. Y4yecHMIIM Y KOHLIEHTpalMjii MOpajy 3aIllpaBO caMy IIPOLIEHUTU CBOj
TP>KUIIHY yfieo, Hafajyhu ce ma ce To unHe ncrpasHo. C 0631MpoOM Ha BUCOKe
Ka3He KOje ce M3pM4y 3a HeusBplIaBamwe oOaBe3e IpujaBe KOHI[EHTpalje,
OBAaKBO ,,JIe/leTVpame OIyKe", Tj. IpebauyBame obaBese IpOLeHe TP>KNII-
HOT yZie/la Ha yYeCHUKe y KOHIIEHTpallljii CUTYPHO He JIONIPMHOCHU IIPABHO]
CUTYPHOCTY TPXXUIIHUX y4ecHMka. OBaj nmpobnem Huje jenuHCTBeH 3a boc-
Hy n Xepuerosuny. CnnduHa ogppenba IOCTOjM M Y MaKeJOHCKOM IIPaBy
(KOHIIeHTpaIyja ce MOpa IIPMjaBUTY HE3aBUCHO Off TOTA Jja JIN CY ,IIParoBu”
U3paKeH! y TOAVIIbEM HMPUXOAY npeheHn, YKOMMKO ydyecHUIM MMajy Ipe-
K0 40% TP>KMILIHOT yfieNa) M CIOBEHAYKOM IIpaBy (ob6aBe3a IpujaBe IIOCTOjU
yBeK KaJja yYeCHUIM KOHI[eHTpalyje UMajy mpeko 60% Tp>KMUIIHOT yperna).
HoBu xpBarcky 3aKOH O 3aLITUTV TPXKWIIHOT HaTjellama, Koju he crymm-
T Ha cHary 1. okToOpa 2010. ropuHe, UCIpaBHO M30eraBa OBaKaB HAYMH
medyHuUCama yCIoBa 3a IpUjaBy KOHLEHTpaluje, M3pakaBajyhm ,Iparo-
Be“ jelHO INIpeKO TOAMIIIET IPUXOfA YYeCHNMKA y KOHLEHTpauuju, 4uje
yTBphuBame je HeCIIOpHO.

6  Mimupewe Konkypeniujckor casjera buX, 6p. 01-01-26-738-5-1/09 oxm 21. okro6pa
2009. ronuHe, ZOCTYIIHO je Ha ampecu: http://bihkonk.gov.ba.
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III IIpuopuTeTN HOBOT €BPOIICKOT KOMecapa 3a KOHKYPpeHIMjy

Y ¢ebpyapy 2010. roguHe y CBOM IIPBOM TOBOPY OAP>KaHOM IIO
CTyImamy Ha Jy>XHOCT €BPOIICKOT KOMecapa 3a KOHKYPEHLMjy, JOaKuH
AnMy®BO TpefcTaBMo je CTPY4HOj jaBHOCTM Ha KoH(epenuuju y Ilapusy
HajBa)XHUje NU/bEBE KOje >KEMM OCTBAPUTH TOKOM CBOT IE€TOTOMINIbEr MaH-
nara y EBporickoj komucuju. Jako je ucrakao fa je lberop OCHOBHU KPaTKoO-
POYHM LIM/b CaB/IaflaBare eKOHOMCKe ¥ (pUMHAHCHjCKe Kpu3e, HOBM eBPOIICKM
KoMecap Huje 3a00paBMo Jja ce 3aJI0K! 3a PasBoj ,KYAType KOHKypeHIuje“
Yy OKBUPY CBaKorI Off IpMBPENHUX [pylITaBa Koje mocnyjy y EY, mro cma-
Tpa KakKo IMPaKTMYHUM TaKO M MOpa/JHMM IuramweM. Komecap AnMymo je
HAI/IaCKO Jia je [IeNIOTBOPHA IIpMMeHa IpaBa KOHKYpeHIje Hajoo/by HaulMH
lla ce TpeHYTHa eKOHOMCKa U ¢MHaHCKjcKa Kpusa caBnaga. [llrera kojy 3a
HoTpolIade ¥ 3a YMUTABY €BPOIICKY NIPUBpEAY IPOY3pOKyje IoBpefa Ipa-
BI/Ia KOHKYpeHIUje Y BpeMeHy Kpuse je joumr Beha, jep moBpema mpaBmia
KOHKypeHIVje JOBOAM Mo mobehama IjeHa U CIpedaBa peCcTPYKTypauujy
HOjelHIX IPUBPEIHUX CEKTOpa KOja je HeONXO[Ha pajy IpeBasiIaKerba
TPEHYTHUX eKOHOMCKMX motemkoha. OproBapajyhm Ha cBe wemhe jaBHe
KPpUTUKe B/Iafia p>KaBa WIAHNUIIA O IPEBUCOKMM M3HOCKMA HOBYAHUX Ka3HU
koje Komucnuja ogpebyje 36or nmospene mpasa koHkypeHnuuje EY, eBporcku
KOMecap je MCTAaKao Ja eKOHOMCKa Kpu3a He cMe OMTM M3TOBOp 3a M3Me-
Hy KpuTepujyMa Io Kojuma ce kasHe ozpebyjy. OH je mopcetno fa mpaso
koHKypeHnyje EY Beh cappyxum, kako je OH TO Ha3Bao, ,,ayTOMATCKU CTabU-
NM3aTOp", OJHOCHO IPABU/IO IO KOME MAaKCHMa/JHVU M3HOC HOBYaHe KasHe
He cMe npehm 10% yKyImHOTr rogMIImer NMpKUXOAa HNPUBPENHOr APYIITBA Y
nperxopHoj roguan. Takobe je mopcerno na je EBponcka komucuja y Cmep-
HMLaMa o yTBphuBamy M3HOCA HOBYAHMX KasHM y HOCTYILMMA KOju ce
Bofle 300T MoBpeie MpaBa KOHKypeHIuje Beh yTBpAuIa HaunMHe MPaBUITHOT
ompebuBama BlCHHe Ka3He, 4iMe ce 130eraBa Ja HaIUlaTa M3pedeHe KasHe
TOBeJe 10 CTe4aja MPUBPENHOT APYLITBA KOj€ jeé YIMHUIIO IIOBPeNYy.

Mako je Hajpehy makmy IMOCBETMO INOC/IEAMIIAMa €KOHOMCKE KpU-
3€, HOBM €BPOIICKM KOMecap 3a KOHKYPEHIWjy TOBOPMO je M O JpPyIUM
IV/beBMMa KOje IUIAaHMpa Jla OCTBApM TOKOM CBOT MaHJlaTa, IIpe CBera o
yCBajarby HOBUX ypefdyu 0 KOTeKTMBHOM u3y3ehy pecTpMKTUBHUX CIIOpasy-
Ma, ToLITo ypendama o usysehy BeprukanHux cnopasyma, o usysehy cropa-
3yma y ayTOMOOW/ICKOj MHAYCTpPUjI, Kao 1 o usysehy cropasyma o capagmu
IIpecTaje BaKHOCT OBe TOAMHE, Te jé HEONXOHO YCBOJUTH HOBE.

7 O6pahame eBpOICKOT KOMecapa 3a KOHKYPEHI)y je y LieIMHN FOCTYIIHO Ha afjpeci:
http://europa.eu/rapid/pressReleasesAction.do?reference=SPEECH/10/25& format=HTML
&aged=0&language=FReéguilanguage=fr.
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mp /by6unka KOBAYEBU'h
acucreHT IIpaBHor ¢akynTera YHuBep3surera y beorpagy

HOBOCTMU N3 PAOHOT "1 COLIJATHOTI ITPABA

OcHOBHE HOBUMHE Y 3aKOHOJABCTBY O 3alloll/baBalby

1. HoBu 3akoH 0 3anonbaBamby M OCUTYPamby 3a CTy4aj
HEe3aIoCIeHOCTH

CyoueHa ca HENOBO/BHMM IIPOME€HaMa Y €KOHOMCKO], COLMjaHOj 1
memorpadckoj cdepy, Hama gp)KaBa M3HOBA NpUCTyMa pedopmu cucre-
Ma 3alollbaBama. 1aj KOpak yuMibeH je JIOHOIIEeHeM [IBa 3aKOHAa: HOBOT
3aKoHa O 3aloLUbaBalby U OCUTYPaby 3a CIydaj HE3alOCAEHOCTH U 3aKOHa
0 podecNOHaTHOj PeXabMINTAIVjY 1 3aIOI/baBamby 0coba ca MHBAIIM-
TeTOM, Koje je Haponna ckymmruna Peny6nuke Cp6uje ycBojuma 13. Mmaja
20009. ro,uMHe.1

3aKOH O 3aIOIbaBakby M OCUTYpaKy 3a CIyYaj He3aroC/AeHOCTH Jl0-
HOCH HOBVHe Y ypebuBamwy akTMBHMX Mepa 3a 3alloll/baBaibe X 00aBe3HOT
OCHUTypama 3a CTy4aj HesanocneHocTn. IIpensubene nusmene uucy, mehyrum,
KpyIHe U cBeoOyxBaTHe. OHe, y IPBOM pefy, Tpeba ja JOIIPUHECY OTK/Iahaby
npo6seMa Koju Cy IIpaTiIu IpYMeHy UCTOMMEHOT 3aKoHa of 2003. romuee,” a
3a KOjJ je OleIheHO Jia ,,He IIPy>Ka afleKBaTaH 3aKOHCKM OKBUD 3a ITaHMParbhe
U CIpoBoheme NOMUTMKE 3amloll/baBama, HUTH o6Oe3bebyje paBHOTEXY
usMmely aKkTUBHe U TacUBHe MOMUTHKE 3amomlnbaBama“’ CTora Cy peerma

1 O6a 3akoHa objaBrbeHa cy y Crysxberom inacnuxy PC, 6p. 36/09.

2 3aKoH 0 3alOLUbaBalby M OCUTYpaly 3a CIydaj HesamocneHocty (Caymbenu inacHux
PC, 6p. 71/03 u 84/04).

3 HanuonanHy akMoHM IJTaH 3anoliubaBama 3a 2009. roguny, cTp. 11.
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HOBOT 3aKOHa, y BEIMKOj Mepy, MCIMpHCcaHa ujiejoM o Behoj ogroBopHocTn
HOjeIMHIIA 33 3AIUTUTY Off COLMjaTHUX PU3MKA, KOjy IpaTH yBepemwe fla 13-
TALIHY CUCTeMM OCUTYpalba 3a CIy4aj He3aIl0C/ICHOCTH, YMECTO Jja CTUMY/IU-
Iy He3aloC/IeHe Jla TpaXke 110Ca0, KOJ BUX PasBUjajy KyATYPY 3aBUCHOCTU
O]l HOBYAaHMX HAaKHAJla U3 COLMjATTHOT OCUTypaba.

ITomasehm of TMX mOCTaBKM, 3aKOHOJABAIl IIpeycMepaBa pelllaBambe
npo6neMa HE3alOCTEHOCTM Ka MepaMa MHTeTpalyje He3alloCIeHUX Y
TPXMIITE paja, y3 CpasMepHO Cy>KaBame 3allTuUTe Koja ce obesbebyje y
OKBMPY CUCTEMa OCUTYpama 3a CIy4aj He3aIlloCTeHOCTU.” Tako je paHwmju
numerus clausus Mepa aKTMBHe IONMTHKE 3alOlbaBalba HAIYIITEH y KO-
puct GrekcuOMIHMjer pellema, Koje IOfipasyMeBa erseMIUIM(UKATIBHO
Habpajame Mepa 3a 3alollbaBame TPAXIJIAIA 3aloC/era, Y3 MoryhHocT
MMHUCTapCTBa HAJJIEXHOT 3a ITOC/IOBE 3aIlOl/baBamba J1a, 1o MoTpebu, yBo-
mn u fpyre Mepe. HajmeXXHo MMHMCTApCTBO MMa M MOTyhHOCT fa, myTem
IpefIora aKIMOHNX IUIAHOBA, 13 TOIMHE y TOMHY IpyIarohbasa npyMeHy
OBNX Mepa 3aXTeBMMa IPOU3BOJIe M CTBAPHMM IOTpe6aMa Ha TPXKUIITY,
Oymyhm ma HanyoOHa/THM aKIMOHY IUIAH 3allol/baBama, Koju Brasa yrephyje
Ha NIPEJIOT MMHUCTAPCTBA, II0CTajeé OCHOBHU MHCTPYMEHT y FOAVILIIbEM IIM-
K/IyCy IJTaHMpaiba aKTUBHMX Mepa 3alloll/baBaiba.

3aKOH yBOAY HOBMHE U Y IIOITIEAY HOCUNAUA TOC/I064 3AT0ULbABAIA.
360r yirene, npegsubene cy mpomene y opranusaiyju Haronanse ciysx-
6e 3a 3anonbaBame (yKuabe HaB0OPHOT 0f00pa 1 IpeHOLIehe HaI30PHUX
opyamhema Ha PeCOPHO MMHUCTAPCTBO, CMambere Opoja WIaHOBA YIPABHOT
ozbopa), ZOK je IPMBATHUM areHI[MjaMa 3a 3alOlbaBarbe IPY3HATA IPaBO
Ia 06aB/bajy U HeKe HOBe aKTMBHOCTH, yK/by4dyjyhm moryhHocT ma ux Ha-
IMOHATHA CTy)0a 3a 3alol/baBame aHraxyje 3a cruposobeme oxpebhennx
mepa.® Heke ycryre Hammonanie crysk6e 3a 3amolbaBarmbe Cajja Cy ToCTa-
Jle ZOCTYIHe M JIMIMMA KOja Tpake 3alloCIebe, alll, § CMUCTY 3aKOHCKMX
ofipen6M, HUCY VCIybaBaia ycIoBe Aa Oyay kBamudruKkoBaHa Kao Takpa, Ofi-
HOCHO HICY JKeJIe/a Jia IIpey3My cBe obaBese Koje MMajy He3aloCIeHM, HOf
IPeTHOM JIa Y CyNpoTHOM Oyny msbpucanu us eBupeHuuje. Ta moryhHoct

4  Bume o KOHIENIWjM aKTyeTHMX pedopMM 3alTUTHE Y/IOTe Jp)KaBe y o0OIacTu
3amonUbaBama Buf. y: JJpeHka Bykosuh, , AKTUBM3aIIMja COLMjanHe Ap>KaBe ¥ TPXKUILITE
paga®, y: Ipenka Bykosuh, Muxann Apaugapenko (yp.), Tpyuwilie paga u donuitiuxa
3atiocnenociiu, PaxynTeT MOMUTUYKMX HayKa YHUBepsuTeTa y beorpany, beorpan, 2008,
crp. 17-32.

5  3axkoHa O 3aNoLI/baBalby ¥ OCUTYpamy 3a CIydaj He3anmocneHocT, wi. 43. Bume o
IIPAaKTMYHOM 3HAYajy OBe u3MeHe Buj. y: Muxaun ApaHpapeHko, ,,HoBu saxoHum o
3anonvpaBawy, Pokyc, lleHTap 3a /mubepanHo-geMoKparcke cTyauje, beorpaxm, 2009,
crp. 14-15.

6 Bup. 3akoH 0 3amolbaBamy ¥ OCUTYpamby 3a CTydaj He3amoCneHOCT, Wi. 11, 12 n 20.
Ynpasuu on6op Hanmonanse cmy»o6e 3a 3anonrbaBambe yCBOjIO je leH HoBu CraTyT 8.
merieM6pa 2009. rogune (Cryscbenu inacnux PC, 6p. 2/10).
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OTBOpeHa je yBolemeM HOBe, ekcilieH3usHe geuHuuuje 1uya Koje wpaxmu
3atiocnerve, a 'y Koja ce, cajia, TIOpeJi He3aroC/IeHOT ¥ 3alIOC/IEHOT KOjy TPaXKn
IPOMeHY 3aIloCiIera, yOpajajy 1 pyra luna crapuja of 15 rognHa Koja Tpa-
e 3aIoc/ierbe, a He MOTY Jia ce CBPCTajy y IpBe fiBe KaTeropuje (yd4eHuIu,
CTYIeHTH, 3aMOC/IeHN Ca HeMYHNM PajjHUM BpeMeHoM u 7ip.).” YTephyjyhn
obaBe3e He3allOC/ICHOL, 3aKOHOJABAI] HAIlylITa paHuje pellewme 0 06ase3u
upuxsaitiara HoHyhenoi ogiosapajyhei 3atiocnerba, TOJ NPeTHOM Opucama
u3 epupieHnmje. OBO pellemne je y Hay4HOj U CTPYYIHOj jaBHOCTH, C IIPABOM,
KPUTUKOBAHO Kao NPOTMBHO YCTABHOj TapaHTUjM IIpaBa Ha paj U c106o-
Iie paja, Ipy 4eMy ce oAroBapajyhuM samociemeM y IpBa TPy Mecella Ha
eBUIEHLIMjJ He3aIIOCTIeHNX CMATPasIo 3aloC/Ielbe Y UCTOM CTeIleHy CTpydYHe
cripeMe U 3aHMMamy He3aIlOC/IeHOT; 10 MCTEKY POKa Off TP Mecella To je
610 3aM0C/Iebe Y 3aHNMakY, a II0C/Ie IeBeT Mecely Ha eBUEeHIIN)Y He3aIo-
CTIeHMX — CBaKo IoHyheHo 3anocneme! HoBu 3akon, mehytnm, nmpegsuba na
je oprosapajyhe 3anocreme 3a He3aIoC/IeHOT Y IpBUX 12 Mecery off yBohema
Y eBUJIEHIINjY — 3aII0C/Ielbe Y OKBMPY CT€YEHOT HIBOA M BPCTe 00pa3oBama,
a TI0 UCTEKy OBOT POKa ,,J 3aIlOC/ielbe Ha MOCTOBMMA Ha HIDKEM HMBOY Y
OKBUPY UCTe VIV CPOJHE BPCTe CTeYeHOT 00pa3oBama, Y CKIally ca MHAM-
BYUJIya/IHUM IUIAaHOM 3aIOl/baBama, y3uMajyhy y 063up pajjHO MCKYCTBO U

cTambe Ha TpxmmTy paga‘®

3HayajHa M3MeHa TITYe ce 1 00asese ipujasmpusarea ioiipede 3a 3ailou-
/pasarbem, Koja BUIIe He BaXKM 3a CBe ITOCNIOfaBIie, Beh camo 3a mocmofaBIe
KOju yKefie fia TpoHaly HoBe pajHuKe y3 mocpefoBame Hanmonanse cryx6e
3a 3anonubaBame. OBaj novum objanrmaa ce MOTPEOOM J1a Ce CMarbe aiMu-
HUCTPATUBHY 3aXTeBU Koju onrepehyjy mocmonasite,” amu My ce Moxe TIpu-
TOBOPUTY a He NONPMHOCK IETOTBOPHOM OCTBapMBamby IpaBa Ha HOCTYII-
HOCT IIOCJIOBA IIOf] jefHAKVM YC/IOBMMa, KaO0 HY aKTMBHOM TPaXKeIby I0CA.

Kapa je ped o ocuiypawy 3a cnyuaj HesatiocneHociliu, 3akoH npensuba
Mary 8UCUHy HO84aHe HAKHAge U kpahe Tpajare ipasa HA HOBYAHY HAKHA-
gy, Y OBHOCY Ha JOCaJallliby BUCUHY U Tpajare OBOT npasa.'’ Pepyxnuja

Bup. 3akoH o sanonubaBamy U OCUTypamby 3a Cly4aj HE3aIIOCIEHOCTH, WI. 2 1 3.
3aKOH 0 3aNOIl/baBalby M OCUTYpamby 3a CIy4aj He3arocCAeHOCTH, Y. 32 u 33.
M. ApaHnpapeHkKo, Has. pag, cTp. 16.

10 Hop4ana HakHafa U3 OCUTypamba 3a CTy4aj HE3aIOCEHOCTH cafia usHocu 50% mpeTxof-
He 3apajie He3amoCIeHOT, KOMMKO je MU3HOCUIIA U PaHHje, a/li TeK Off YeTBPTOT Mecelja He-
3aIM0C/IEHOCTH, IOK je y TpBa TPM Mecella He3alloCeH ! IMAao ITPaBO HA HOBYAHy HaKHAY
y BucuHu of, 60% IIpoceydHe 3apafie Koja je He3alocaeHoM ucmnaheHa y HOC/IefbIX IecT
Mecely KOju IPeTXofie Mecelly Y KOjeM je IPecTao pajHu OJHOC, OTHOCHO OCUTyparbe.
IMapananeHo ca cmarwerem ogHoca usmehy HakHage u GpeflixogHe 3apage ocuiypanuxa,
BUCUHA MUHUMANHE HAKHAge pefyKoBaHa je ca panmjux 100% na 80% mMuHMManHe 3a-
pafie 3a Mecell y KojeM ce ucrnahyje HakHaza, IOK je MAKCUMANHU USHOC HAKHAGe OTpa-
HU4YeH Ha 160% MMHMMamHe 3apajie, yMeCTO IPOCEYHe MeCEYHe 3apajfie 0 3al0C/IEHOM
octBapeHe y Penry6nmuu Cp6uju, Koja je mpefcTap/bana TOpwbY IPaHNUIly IpeMa 3aKoHy
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(»panyonamm3anuja“) obuma samruTe Koja ce obesbehyje y oxsupy cu-
CTeMa OCHIypama 3a CIy4Yaj He3alloCIeHOCTH objalrmaBa ce IOTpe6oM
HOJCTUIIalba HE3aIIOCIeHNX A Ce MHTETPUIIY Y TPXKUIITE pajia, yMeCTO
Ia odeKyjy coumjanHe mpecranyje. Ocum Tora, mocroju MoryhHocT fja ce
CpencTBa Koja cy ,,ocmobobeHa“ ymamemeM BUCHHE HOBYAaHUX HaKHaja U
ckpahuBameM Ieprofa BUXOBe VCIUIATE IIpeycMepe Ha (UHAHCHpambe aK-
TUBHMX Mepa 3amnolbaBama. OBO TUM IIpe LITO Cy NOTOE Mepe HOCTYIHe
¥ MIYMA KOja He VCIyHaBajy yClIoBe 3a OCTBapyBame HOBYaHe HaKHaJe
VUJIM MM je OBO TIPaBO MpecTaso (yropouna Hesamocrnenoct).'! To 6u 6uo
ratio legis ycBajarba HOBMX 3aKOHCKMX pellera y 00/acTy OCUTypama 3a
clyd4aj HesamocaeHoCcTH. Ibux, mMehyTum, HaTKpu/byje OIMAacHOCT Ja IMOCTe-
IIEHO Cy)KaBabe OJTOBOPHOCTY JIp)KaBe 3a 3aLITUTY Of COLMjaTHUX PU3MKa
yIpO3M MHTepece OCUTYpPaHMKA, jep ux usnaxe seheM ¢puHaAHCHjCKOM pu3u-
Ky, KOju Y y’)KeM BPEMEHCKOM IepMOAY MO)Ke Ja IOCTaHe HEIOJHOILIBMB.
Orypna ce mocTaBKe Off KOjUX 3aKOHOZIaBal] I10J1a3M, Y M3BECHOM CMICITY, MOTY
CXBAaTUTH M Kao /nuiieMepHe, 6yayhu fia je, ycnen HeoBo/bHe IPUBPEHE aK-
TUBHOCTY, TP)XKIba 32 PaJHOM CHaroM XpOHMYHO HEJJOBOJ/bHA, KaKBa IOl Ja
Cy NMYHa HaCTOjalba He3alloC/IeHNX fia poHaby 3amocneme.

2. O6aBe3He KBOTe 3aI0LI/baBalba ¥ APyre HOBMHE Y 3aKOHY O
npo¢decHoHaTHOj peXabIINTANMjI U 3aN0l/baBamy 0coba ca
VHBA/IMAVTETOM

YcBajamweM 3akoHa O NMPO(ECHOHATHO] peXabWIMTauuju ¥ 3amoll-
JbaBaky 0coba ca MHBAIMANTETOM HAIYIITEHAa je TPajuIVIOHa/THa KOH-
nenuyja samTrheHor 3amociema, Ha KOjoj je MOYMBAO 3aKOH O pajjHOM
ocroco6/paBamy U 3allolbaBaky MHBAIUAA of 1996. ropune,'? 6asehu ce,
TOTOBO MICK/bY4MBO, INTamkbeM OCHUBAma U pajia npenyseha 3a sanonrpaBame
NMIA Ca MHBAIUAUTETOM (3aLITUTHUX pafMoOHMIA). YMECTO TOra, Liub HO-
BOT 3aKOHA IIPeICTaB/ba PaBHOIPABHO ydelnhe /Muila ca MHBAIUIUTETOM Y
TPXKUIITY paja 3ajeHO ca OCTAIMM TPaKMOLVIMA 3aI0CTIeha U 3alI0CTIeHN-

or; 2003. ropuue. Ca fpyre cTpaHe, 3aKOHOfaBal] ckpahyje ilepuog ucinaiiie Hosuare Ha-
KHage Ha TPy 10 12 Meceny, 3aBMCHO Off Iy>KMHE CTa)Ka OCUTypama, OCUM Kajia je ped
0 IMIMMA KOjiMa je OCTasIo [IBe TOfIMHE [0 UCITyIbaBama yCI0Ba 32 OCTBapuBalbe IpaBa
Ha IeH3Mjy, KOjuMa IpuUIlajjla HOBYaHa HaKHa/la y IBOrOJMILIbEM Tpajarby. Bua. 3akon o
3aI0I/baBalby M OCUTYpalby 3a C/Iy4aj HE3alOCIEeHOCTH, Y1 69-75.

11 M. ApanpapeHko, Has. pag, cTp. 17. O 036mpHOCTY Ipob/ieMa AYTrOpOYHe He3aIocre-
Hocty y Cpbuju Hajbo/be cBeoUM MOAATAK Aa 17,9 % HesamocaeHux TPaXku MOcao Of
YeTVPHU [0 LIeCT ToAuHa, 14,4% He3anoCIeHNX TpaXkKy II0Cao Off Be O Tpu rofuHe u 11
Mecely, JOK cBera 3,2% He3aIloC/IeHMX Tpaky nocao kpahe op Mecent fana (Hanymonan-
HY aKIMIOHY IUIaH 3allollUbaBama 3a 2009. ropuHy, cTp. 8).

12 3akoH O paJHOM OCIIOCOO/baBamwy U 3amolybaBawy uHBamuaa (Crymbenu inacnux PC,
6p. 25/96 1 101/05).
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Ma u mosehame muxoBe 3amocmenocti.’® Vrnemajyhu ce ma omrosapajyhe
mebyHaponne pajHe cTaHfapfie M yIoOpefHa MCKYCTBAa, 3aKOHOJABAI] je
IpeiBUIE0 HU3 Mepa 3a OCTBapMBambe OBOT Lj1/ba, Of] KOjUX Cy Haj3sHadajHuje
cnenehe mepe:

- yrBpbuBame npodecronannux MoryhHOCTM nuia ca MHBAIMINUTe-
TOM;

- aKTMBHE Mepe 3alolUbaBama (pedyHpalMja TPOLIKOBA IpPUIATO-
haBama pagHOr MecTa moTpe6ama 3anoc/eHNX, CyOBeHIMje 3apaja
3al0CTIeHNX 6e3 paJHOT MCKYCTBA);

- npodecnoHaIHa pexabuanTanuja Muia ca MHBATMAUTETOM;

- obaBesa 3aIollbaBarba JIMIA Ca UHBAIMAUTETOM KOJ IIOC/IOflaBalia
ca 20 u BuIlle 3aII0C/IEHNX;

- ocHuBame U paj mpenyseha koja, mopen ocTBapuBama Hpodu-
Ta, Majy 3a IWb CTBapame II0C/IOBA 3a JIMILA Ca MHBAIUAUTETOM
(mpenmyseha 3a npodecnoHanHy pexabuauTanyjy 1 3anolUbaBambe
NIl ca MHBAIMANUTETOM 1 colMjanHa npenyseha).

3akoH mpezBuba fja ce mMIa ca MHBAIMAUTETOM MOTY 3allOLbaBaTi
Ha /iBa Ha4MHA: [Of] ONMIUTYM U IO IOCEOHMM YCTIOBMMA, 3aBUCHO Off TOTa
fla 7M1 3alollUbaBalbe IpaTu mpuaarohaBarme IIOCIOBA M PaJHOr MeCTa WM
He. IIpy ToM Basba MMaTM y BMUAY [ia ce y APYrOM CIy4ajy, ofbujame IO-
C7I0flaBIia fla M3BPILIM Pa3yMHO IpuIarohaBame IOCIOBA M PaJHOT MecTa
MoryhHocTMMa U noTpe6ama JMIja ca MHBAIUJUTETOM MOXe CMaTpaTu Io-
ce6HMM OONMMKOM AMCKpUMMMHALMje, Ha INTa Hac yno3opaBa Mebhynaponua
koHBeHnyja (YH) o mpaByuMa numa ca mHBamMAnTeTOM (WI. 2 CT. 5).

ITpaBa yrBphena 3akoHOM O IpoeCHOHANHO] pexabunuranuju u
3aIIolIbaBaly 0c0ba ca MHBAIMANTETOM MMajy IBe KaTeropuje JINIa: a) cBa
NMIA ca VHBAIMAUTETOM KOjUMa Ce, Y CKJIafy Ca OBMM 3aKOHOM, ITPOLeHN
pajHa CIIoCOOHOCT IpeMa K0joj MMajy MOTYRhHOCT 3amociema Uin ofp>Kama
3amociema; 6) m1ia Koja cy KBann@uKoBaHa Kao MHBAIMUAN Y CKIA[y ca IIpo-
IUCKMMA O IIEH3MjCKOM U MHBAIUACKOM OCUTYpPamy, IPOINCUMA O 3aIUTUTH
BOjHUX MHBanupaa u ApyruM Bakehum mpommcuma. ™ BaxHo je younrn pma

13V Peny6muuu Cp6uju pagu cera 13% of yKymHor 6poja mia ca MHBanuauTeToM. To
ce, u3Mehy ocTaymor, MOXke IPUINMCATU U HMXOBUM HE[OBO/BHUM KBanndukarjama,
6ynyhu ma cxopo 50% /mila ca MHBaIMAUTETOM MMa CaMO OCHOBHO obpasoBarbe. Has.
npema HaumoHanHa cTparernuja sanombaBama 3a nepuog 2005-2010. rogyse (ycBojeHa
3akpydyxoM Brage Perry6nuke Cp6uje op 14. anpua 2005. roguse), cTp. 59.

14 3akoHa 0 MpOdeCHOHATIHOj PeXabUINTALM)I 1 3aLOLbaBaby 0c00a ca MHBAIMANTETOM
(Cnyxcbenu inacnux PC, 6p. 36/09), 4. 4. 3akoHcKa geduHULIMja ,,0c0b€ ca MHBAIUIN-
TeToM“ (WI. 3 CT. 1) UMHU ce MpUXBaT/BMBOM, Oynyhu fa cy 3a moppydje nmpumeHe 3aKo-
Ha peleBaHTHU CaMO OHU aCIIeKTM MHBaIMAUTETa KOjU CY O 3Hayaja 3a 3alloljbaBabe
oBux ymua. [Toce6HO je BaXKHO LITO 3aKOHO/ABAIl He 3aCHMBA AeMHUILIN}Y CAaMO Ha Meiyi-
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ce lipoyeHa pagHe ciocOOHOCHIY NMALIA CAa UHBAMAUTETOM He BPILIN Y LIU/bY
yTBphMBama cTenmeHa BUXOBe MHBAIMAHOCTH, Beh y mwey yTBphumBama
IJIXOBUX MOTYhHOCTHM Ja ce 3aIocie, OHOCHO Ja 3aapske mocao. OBy mpo-
IleHy BpIIM OpraH BeliTadewma Peny6mmyukor ¢oHja 3a MEH3MjCKO U MHBA-
JMACKO ocurypame, fok HaryonanHa cmyxo6a 3a 3amolljbaBaibe, Ha OCHO-
BY TOT Hajla3a, MUIUbEka U OLieHe, JOHOCK pelllerhe O PajiHOj CIIOCOOHOCTI
u moryhHocTi fia ce opmpebheHo nuie 3anmocmm wim fja cadyBa 3aIloC/Ieme.
MuHncTpy HafIeXXHM 32 IIOCTIOBE 3allOl/baBaiba, 3[paB/ba M IIEH3MjCKOT
U MHBAINACKOT OCUTYpama TeK Tpeba [ja yCTaHOBe KpUTepHjyMe U ypene
nocrymnak yrsphusama MOryhHOCTM M CIIOCOOHOCTHM KOje Cy HEOIXOfHe 3a
3arolrbaBame NI ca MHBamauTeToM. To he, mo cBoj npuwmmiy, 6utn ns-
Y3€THO [eNMKaTaH 3aJaTak, Ha IITa je yKasuBaHO U TOKOM jaBHE pacIlpaBe,
Oynyhu nma moryhHocT 3amonupaBama MIja ca MHBAIUAUTETOM 3aBUCY Of
jeHOKpaTHe IIPOLeHe BJXOBE pafHe crocobuocTm. !

Ocum mpob6ieMa KBanudukanmje, ML ca MHBAIUIUTETOM CyodaBajy
ce ca pU3MKOM AUCKpUMMHaluje, Oyayhu fa je morBppa Havena (popmain-
He) jeJHaKOCTVM HeOBOJ/bHA Jla Ce eMMMMHUINY CBM Cly4ajeBu (akTUUKe
HejeTHAKOCTH y NpodeCcHOHATHOM >KMBOTY. 3aKOH, OTyAa, yTBpbyje oba-
Be3y IOC/IOfaBalia Jja 3alollbaBajy oxpeheHn 6poj muua ca MHBaIMANUTe-
tToM. OBa Mepa #o3uiliuéHe gucKpumuHayuje TpefcTaBba Hajsehy HOBMHY
y 3akoHy, a HoOfipasyMeBa 00a6e3y c6UX HOCN0gA6aud Koju umadjy Hajmaroe
20 3atiocnenux ga, ilog upeiitoom inaharea ileHana, 3acHyjy pagHu ogHoc ca
ogpehernum 6pojem nuua ca umeanuguitieiion.'® Tako he ceaxm mocmoma-
Bal] Koju samonubaBa maMehy 20 u 49 3amocneHux mmaTtyu ob6aBesy fa 3a-
IOC/IY HajMame jefHO JIMIe Ca MHBAIUANTETOM, JOK IIOC/IOfABall ca BHUIIe
of, 50 3amoc/IeHNx Mopa 3allOCIUTH HajMambe jOII jeHO JNIlEe Ca MHBAIUAU-
TETOM, M TaKo Ha cBakux caegehux 50 samocnenmx. ITocmogaBal ce MOXe
ocmobomuTy oBe obaBese aKoO y4ecTByje y (pMHAHCHpamy 3apaja JMIa ca
VHBAIMUTETOM Y coumjanHoM npenysehy mmm mpepysehy 3a mpodecnuo-
Ha/IHy pexabWInTanujy U 3aloljbaBame M Ca MHBAIUAUTETOM, Kao U
U3BpIIaBambeM (UHAHCHMjCKe OOaBe3e U3 YroBOpa O IIOCIOBHO-TEXHUYKO]
capajiipy YIM YTOBOPA O KYIIOBMHY IIPOM3BOJA W/IM BPIIEHY YCIyTra IOTOMET

LIMHCKUM KpUTepujyMuMa, Beh yBakaBa 1 pelleBaHTHa COLMjaIHa U APYTa OTpaHIderha
KOja HeIIOBO/PHO YTUYY Ha M3ITIefie ia Ce 3amocyIerbe 00e3beny, 3aapxKiut i fa ce ¥ mbeMy
Hampenyje.

15 Y ToM cMucny ce Kao MoceOHO 3HayajHO IOCTaB/ba MUTabe Aa 1 he nuia 4uje ce cro-
COOHOCTM TPOLCHYjy MMATH IIPaBO Aa AKAUBHO YYeCTBYjy y IOCTYIKy yTBphuBama
CBOjUX TIpodecuoHanHNX MoryhHocTH, Kao mTo je To motepheHo Pesomynujom Komu-
Teta MyHKCcTapa CaBeta EBporne o IToe/su o mpodecnoHamHoj IpoleHN IMIia Ca MH-
BamputeToM (Resolution AP /95/3 on a Charter on the vocational assessment of people
with disabilities, Tauka 2.1.2).

16 Bup. 3akoH o mpodecroHaIHOj peXabUINTaLVji 1 3al0lUbaBaby 0c00a ca MHBAIUIN-
TeToM, 4. 24 u 29.
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npenyseha.!” Ako u3 6o Kor pasyora He 3aroC/M MOTpe6an 6poj MMIA ca
MHBAIMANTETOM, TTOC/IOABAL] IMa 00aBe3y Jia yI/IaT [leHasle Y BUCUHA TPO-
CTPYKOT M3HOCAa MUHMMAJIHE 3apajie 3a CBAKO JIMIle ca MHBAMAUTETOM KOje
Huje 3anocino. [lenamu ce ymrahyjy y 6ynercku ¢onp 3a npodecnonanty
pexabumnTanyjy u MoACTHI[AE 3alolbaBamba 0coba ca MHBATNMANTETOM,
a oxrosapajyha cpepcTBa MOry Aa ce KOPUCTe MCK/bYYMBO 3a HOACTHUIIAbE
3aIl0llbaBalba /NIl Ca MHBAMAUTETOM.

3akoHCKe ofpefbe Koje yTBphyjy 0OaBesy 3amonUbaBarma Inlia ca MH-
BaMIUTETOM CTYTAjy Ha cHary 23. maja 2010. romuue,'® ox xaa he ITope-
CKa yIpaBa IIOYeTH Jja KOHTPOJINIe MCIybaBalbe 0OaBe3e 3alolUbaBama 1
fla BpIIV HAIUIATy MeHa/la, y CKIafy ca MPOMNUCHMA O MMOPECKOM MOCTYIIKY
U TOpeckoj agMuHKcTpanyju. Ynun ce ga he nmpumena oBux oxpenbu 6mtn
CKOITYaHa ca 030M/BHMM IpobneMuma, mpe cBera 36or 6ojasHu ma he mo-
CTIOflaBLIM TVIEaTH Jja Ha CBaKyM HauMH 3a06uby oBy obaBesy, MOX/a, 4aK, U
BPLINTY IIPUTHCAK HA ITOCTOjehe 3amoceHe ma ce mpujaB/byjy Kao AMIa ca
I/IHBEUII/I,[[I/ITCTOM.w VcroBpemeHo, moctoju pusuk Aa he ce mocnogasiy Koju
He UCITyHe oO6aBe3He KBOTe 3a 3allollbaBambe OIIYIIUTY 11 0 00aBe3y yIuiaTe
IeHasIa, Ha IITa HAC yIo30paBajy XpPOHMYHY IpoOIeMy Halvlate ropesa U
IOIIPMHOCA Off TOC/IOaBaI[a.

Yropuiite 3a HeMOBO/bHE NMPOTHO3€ O IPUMEHM 00aBE3HNM KBOTa-
Ma 3aloll/baBarba HAMA3MMO M Y MCKYCTBMMA JIP)KaBa Ca KOjuUMa MEIMO
3ajefHIYKY IpaBHY Tpaauuyjy (XpBarcka, bocHa n Xepuerosuna),?! amu u
y MCKYCTBMMa HEKUX Ap>KaBa WwiaHuLa EBporcke yHuje, 6yayhu na y muma
IpYMeHa KBOTa HMje [jajla 3Ha4ajHyje ¥ TPpajHuje pesynTare, MOceOHO y Ie-
propMa eKOHOMCKMX Kpusa.” IIpum ToMm, Ba/ba MMaty y Bufy fia ce 36or

17  3akoH o mpodecuoHaNHOj peXabMINTALjU 1 3aIIOLI/baBaky 0c00a Ca MHBAIUANTETOM,
1. 26 u 27.

18 3akoHa 0 HpodecMOHANHOj pexabuanTanuju U 3aloll/baBaky 0coba ca MHBAIUINTE-
TOM, 4. 55.

19 M. Apanpapenko, Has. pag, cTp. 19.
20  Ibid.
21  Ibid.

22 YnopepmHO IpaBoO IIO3Haje paslIMuMTa pelllelba O KBOTAaMa 3alloll/baBamba JINIA ca JMH-
BaIMAUTETOM. Y HeKMM Jp)KaBaMma, OBa Mepa HMKaja Huje 3axupena (Jancka, Oun-
cka, IIBencka, Ilopryran) mmm je HamylITeHa y KOPUCT 3aKOHOJABCTBA O 3abpaHM
AUCKpUMMHaLuje, 6ynyhu ma npommcuBarme KBOTa Hije 6110 JOBO/BHO Ja Ce IIOCTIONaB-
Iy CTBApHO IIOACTAKHY Ha 3allolll/baBaib€ JIMIla Ca MHBATMAUTETOM. Ca Apyre crpase,
IIOCTOje M IpXKaBe Y KOjuMa Cy IIOC/IOflaBLIM KOjy 3allOl/baBajy jefaH MUHMMAIHU 6poj
3anocnennx (koju ce xpehe nsmebhy 16 /Hemauka/ n 50 3anocnennx /IInannja/), my>xHu
Ha 3arocie ogpehenn 6poj muua ca MHBamuaUTeTOM (110 IIPaBIWIY, 1% 3a MOC/IOfaBLe ca
HajBuIle 35 3aII0C/IeHNX, 2% 3a IOCIofiaBLe KOjy 3aIol/baBajy off 36 mo 50 sanocieHnx
u 7% 3a HOC/IOfaBIIe ca Bulle off 50 3aMOC/IeHNX). YIIOpeHO IIPaBo II03Haje ¥ Apyraunja
pelllera, YKbY4dyjyhin 3akoHCKy Ipenopyky (He u o6aBe3y) 3a 3allOllUbaBame JIMIA Ca
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pelaTMBHO HMCKe BUCMHE HOBaYHUX Ka3HM, IOCIOFABLY IIpe ONIYy4yjy 3a
mrahame IeHasa Hero 3a 3anolUbaBame /NI Ca MHBAIUAUTETOM.” Y TOM
CMICITy, MOPaMO Ce 3aIlMTaTy KakaB he OMTM cTBapaH yTuIjaj HOBOT 3aKO-
Ha Ha 3aIlOll/baBame NI ca MHBanmuanteToM y Penyomum Cpbuju, 1j. ma
JIM Cy OHE Y CTamy fia IIpOMeHe IIOHAIlIambe MOCIOAaBala y 0BOj 00/IacT.
OBo nurame HApOYNUTO Baj/ba Pa3MOTPUTHU y CBET/Iy BUCHHE IEHasa, MAKO
yIopefHa MCKYCTBa TOBOpe Ja noBehamwe BUCHHe IeHAla HY>KHO He IpaTu
u Behyt TIpolleHaT 3amoNybaBamba MMIA ca MHBamauTeToM. > ¥ TOM cmucny
ce MacOBHMje 3alloll/baBaibe JMIja ca MHBAIUAUTETOM, IO CBOj IMPYINII,
MO)Ke OYeKMBATI CaMoO aKO BMCHMHA IIeHa/la JOCTUTHE M3HOC IpU KojeM 6u
HOC/IOfaBIMMa 6110 jedTMHUje fa 3alolbaBajy MUIA ca MHBAIUUTETOM
Hero yia miahajy kasue.” Vlako Huje peaHO OYeKMBATH jIa TaKBa Mepa byfie u
IpUMeHeHa Y CaBpeMEeHIM CUCTeMa 3allollbaBama, HaMehe ce nurame fa mm
Cy NeHaIM Y BUCUHU TPOCTPYKOT M3HOCA MUHMMAJIHE 3apajie 3a CBAaKO JNIle
ca MHBa/JMAUTETOM KOje IOC/IOfiaBall HIje 3all0C/IMO0, Ka0 U HOBYaHEe Ka3He
3a ogrosapajyhu npexpiuaj (og 200.000 go 1.000.000 gyHapa 3a mocnopasIe-
IpaBHA /MLa, ogHocHO of 5.000 go 400.000 munHapa 3a HpCJIy3CTHI/IK€26) —
JOBO/BbHE J1a IOZICTaKHy nocnogasie y Cpbuju ja 3acHUBaAjy pagHM OFHOC Ca
JULVIMA Ca VHBaIUAUTETOM?

nHBamupuTeToM (Xomanpuja) mim yTBphuBame oprosapajyhe sakoHcke obaBese, 6e3
menorBopHe caukuuje (lex imperfecta), Kao mwTO je To 6MO CIydaj ca KBOTaMa Koje Cy
npumeuBane y Benukoj bputanuju ox 1944. no 1995. roguue. VIHTepecanTtHo je youn-
TV Jla Ce Y TIOjeiHNM Jp>KaBaMa IIpaBM/Ia O KBOTAMa Pas/uKYjy 3aBUCHO Off BPCTe IO-
CIOJABLA, ¥ TO HA HAYMH Ja Cy 3aXTeBU KOjU BaXke 3a MOCEOHN PEXXMM PajIHMX OFHOCA
PEOBHO CTPOXKMjI Of, 3aXTeBa KOjI Ce OfHOCe Ha IIoC/IoflaBle-puBarHa mia. Crora ca
XKaj/berheM MOXKeMO Jja KOHCTaryjeMo fa cy y Cpbuju, TokoM jaBHe pacnpase o Haupry
3aKOHAa O NPOQECHOHATHOj peXabJINTALMj) U 3alOL/baBamky 0coba ca MHBAIMAUTE-
TOM HeKM IIPeICTaBHULY jaBHOI CEeKTOpa 3aXTeBa/y [ja ce oOaBe3a 3allOlUbaBamba Off-
HOCHM CaMoO Ha IIpMBaTHA IuIA. 3a yHnopenHa pemera Buf. Heinz-Dietrich Steinmeyer,
Legislation to counter discrimination against persons with disabilities, 2" edition, Council
of Europe Publishing, Strasbourg 2003, ctp. 89-90.

23  Lisa Waddington, ,Reassessing the employment of people with disabilities in Europe:
From quotas to anti-discrimination laws®, Comparative Labor Law & Policy Journal, 6p.
18, 1996, cTp. 69.

24 Ha T0 ynosopasa npumep Hemauxke, rie je 80-1xX rofyuHa NpouUUIoOr BeKa yABOCTPy4YeHa
BUCVHA HOBYAHNX Ka3HU 3a MOCTIOflaBlie KOjU He 3arocye MoTpeban 6poj miIja ca MHBa-
JIMIUTETOM, A/l je 1 NOC/Ie TaKBe Mepe TeK 25% II0c/IofiaBalja 3aCHOBA/IO PaJiHI OffHOC
ca mueM ca uHBanmuauteToM. L. Waddington, nas. unanax, ctp. 70.

25 L. Waddington, Has. unanaxk, ctp. 69.

26  3axoH 0 MpOo(eCHOHAHO] PeXabUINTALIMj! U 3aMOI/baBaby 0c0ba ca MHBATMANTETOM,
1. 50.
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mp Hainawa IIETPOB'R TOMIWh
acucreHT IIpaBHor ¢akynrera YHuBep3urera y beorpagy

ITPABO OCUT'YPAIbLA

I Ha pHeBHOM peny y CBETY M KOJ, HAaC

1. YcBojeHM HOBU 3aKOHM

Toxom 2009. roguHe, CpPIICKM Map/IaMeHT YCBOjMO je HU3 3aKOHA, KOju

3HAYajHO MEIajy C/IMKY CPIICKOT TPXKUINTA OCUTYpama U yTUYy Ha II0JI0XKA]
KODUCHMKA YCITyTa OCUTypamba. 3aKOH O KOME€ C€ HajBUIIE PacIpaB/balio
KaKo y TOKYy pajia Ha BbeMy, TaKO U HaKOH YCBajama, je 3aKOH 0 00aBe3HOM
ocurypamy y caobpahajy.! Osum sakonoM Tpe6ano je M3BpIIMTY KOpaK Ha-
npey y yckaahuBamy Hamler mpasa ca IpaBoM EBpoIicke yHMje ycBajameM
pelllema 13 IeT TeHepalyja OMPEKTUBA, KOje ce OFHOCe Ha OCUTypPame Off
OITOBOPHOCTY MOTOPHMX Bo3uma.> O TOMe y K0joj Mepy OBaj 3aKOH Meka

1

190

Cn. inacuux PC, 6p. 51/09. 3a IpakTUYHY NPMMEHY OBOT 3aKOHA Off 3Hayaja Cy ¥ 3HaTHO
noourTpete ofpenbe 3akoHa o 6e3benHoctu y caobpahajy (Cn. inacnux PC, 6p. 41/09).

Peu je o cnenehum aupextusama: 1) Directive du Conseil du 24 april 1972 concernant le
rapprochement des législations des Etats members rélative a lassurance de la responsabilité
civile résultant de la circulation des véhicules automoteurs, et au controle de lobligation
dassurer cette responsabilité, O. J. L. 103 ox 2. Maja 1972; 2) Deuxiéme Directive du Conseil
du 30 décembre 1983 concernant le rapprochement des législations des Etats members ré-
lative a lassurance de la responsabilité civile résultant de la circulation des véhicules auto-
moteurs, O.]. L. 8 ox 11. janyapa 1984; 3) Troisiéme Directive du Conseil du 14 mai 1990
concernant le rapprochement des législations des Etats members rélative a lassurance de la
responsabilité civile résultant de la circulation des véhicules automoteurs, O. J. L. 129 op
19. maja 1990; 4) Quatriéme Directive du Conseil du 16 mai 2000 concernant le rappro-
chement des législations des Etats members rélative a lassurance de la responsabilité civile
résultant de la circulation des véhicules automoteurs, O. J. L. 181/65 ox 20. jyna 2000, y
npumenn ce off 20. janyapa 2003. u 5) Directive 2005/14/CE du Parlament Européen et
du Conseil du 11 mai 2005 modifiant les directives 72/166/CEE, 84/5/CEE, 88/357/CEE et
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Halle 00aBe3HO ocurypame y caobOpahajy moBO/BHO cBefouy IOfaTak fAa
HIje OfiMaX CTYIMO Ha CHary, Beh HakoH ucreka vacatio legis mepmopa myror
90 mana. He ynasehu oBoM mpwamkom y fobpe u jolle CTpaHe YCBOjeHUX
pellierba, OZHOCHO Y IJMXOBY apryMEHTOBAHOCT M IPUMEH/BMBOCT Y aKTy-
€THOM aMOMjeHTy CPIICKOT TPXKMIITA OCUTypama y caobpahajy, mctmaemo
Haj3Ha4ajHlje HOBMHE:!

1) naxo je Kpyr o6aBesHUMX ocurypama ofipeheH Ha MCTM Ha4MH Kao
y cTapoM 3aKoHy (ocurypame IyTHMKA y jaBHOM IIPEBO3y Of IOCIERMLA
HecpehHor c1yd4aja, ocurypame BlIacHMKa MOTOPHMX BO3WJIA OFf OTOBOPHO-
CTH 3a IUTeTy MpUYMIbeHy TpehuM MMIyMa U Iy THUIMMA, OCUTYparbe BJIac-
HJK2 Ba3AyXOIIOBA Off OATOBOPHOCTY 34 IITETy IpUUINibeHy Tpehnm -
Ma 1 Iy THULMMA, OCUTypatbe BIACHMKA YaMalia Of OATOBOPHOCTH 3a IITETY
npu4MbeHy Tpehym nmuiyma), HoBYU 3aKOH fiepuHMIIE TTOjMOBHY alapar Io-
TpebaH 3a BUXOBY OllepalloHanu3annjy sogehn pauyHa o gupexrusama EY
u HacTojehm ma y Tom cMmumcty 06e36emu yjerHadeHocT ca mpaBoM EY, koje je
y 0BOj 00/1acTy IOCTUITIO HajBehy cTemeH XapMoHM3aLuje;

2) 3a pasNMKy Off CTapor 3aKOHA, HeMa AMjIeMe OKO TOra Ja je oOaBe-
3a 3aK/by4elba YTOBOPA Ha BIIACHMKY IIPEBO3HOT cpefcTBa. OH yroBop Moxe
3aK/bYIMTH ca OVJIO KOjUM APYIITBOM OCUTYpaiba Koje Iocefyje LO3BOIy 3a
t0. CBaKo IPyLITBO OMIO je JYXKHO fia y poky of 90 jaHa mpe moveTKa mpu-
MeHe ycmoBa 00aBe3HOI OCUTYpama, ncte goctaBu Hapopguoj 6annyu Cpbuje
Ha YBUJ, PaJiii IPOBEPE HIXOBE YCAITIAIeHOCTH Ca IPOMNCUMA, aKTYapCKUM
Haye/MMa U IpaBUINMa CTPYKe OCUTYPalba;

3) 3HauajHa HOBMHA KOjy YBOJY OBaj 3aKOH je yBoDemwe Oa3e mogaTaxa
IpylLITaBa OCUTypama. Ped je o mojganymMa Koju ce OfHOCE Ha OCUTYPaHMKE,
IpeBO3Ha CPEeJCTBA, IITeTHe fjorahaje 1 ImpolleHy M NMMKBUAALM)Y LITETa U
Koju ce obpabyjy, 4yBajy u Kopucrte y cKnafy ca 3aKOHOM O 3aLITUTK IO-
HaTaka o JTMYHOCTH,

4) nojam nmytHMKa onpebeH je Tako ja 06yxBaTa He caMo NI Koja ce
HaJlase y IPeBO3HOM CPeICTBY U KOja HaMepaBajy jia IMyTyjy, 6e3 o63upa ma
MM Cy KyIuaa BO3HY KapTy WM He, Beh ¥ /mia Koja ce Hanmase y KpyTy cTa-
HM1le, IPUCTAHNINTA, TyKe, aePOAPOMA WM y ONMM3MHY TIPEBO3HOT CPENICTBA
IIpe MM HAKOH OKOHYamba IIpeB03a;

5) ILITO Ce TIYe OCUTYPatba Off Ay TOOTOBOPHOCTH, 3aKOHOM CY [IeTa/bHO
perymicanm: o6aBe3a OCUIypama, IOMNCa OCUTYPalba, 3aK/byderbe yroBOpa,
anna KOja HeMajy ITpaBO Ha HaKHay IITETE, BIICMHA CyM€ OCUTypama, UCIIa-
Ta HAKHaae 1mreTe, EBPOHCKI/I VISBeIHTaj O He3rogu, TepI/ITOp]/[jaTIHa Ba’XHOCT
ocurypama (Koje IOKpyUBa IITeTe HACTajle Ha TEPUTOPUjU Ap>KaBa WIAHNUIIA

90/232/CEE du Conseil et la directive 2000/26/CE du Parlament européen et du Conseil sur
Tassurance de la responsabilité civile résultant de la circulation des véhicules automoteurs,

0.7. L. 149/14.
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EY u gpxaBa wiannia Cucrema Meh)yHaponHe KapTe ocurypama W gpxa-
Ba 4nju je Haryonanuu 6upo notnucHuK My/nTiIaTepaHor criopasyma), Ha-
KHaJa IITeTe IPOY3POKOBaHA y MHOCTpaHCTBY (ucivrahyje ce HajHMOKa Ha-
KHasia npepBubeHa nmpomucuma gpxase y K0joj je LITeTa HacTaja), HaKHaza
IITeTe IPOY3POKOBaHa yIOTPeOOM BO3M/IA MHOCTPaHe perucTpaliuje, CUCTeM
bonus-malus xop, HarnahuBama npemuje ocurypama, opaauheHu mpencTa-
BUK 3a OJTy4MBame O OJLITETHOM 3axTeBy, VIHdopmaumonu nenrap (koju
ce OCHUBA IpU YApyXemy paiu WTO eUKacCHMjer OCTBapemha OALITETHOT
3axteBa), bupo 3a HaKHajy 1TeTe, Perncrap mreTHNX norabaja;

6) 3HayajHa HOBMHA je IIOBepaBame jaBHMX OBamIhema YApPyXemwy
ocurypaBada Cp6uje: ob6aB/ba IIOCTIOBE HAIVOHATHOT OMpoa OCHUIypama,
IpomKCyje ¥ LITaMia obpaciie ¥ BpIIM KOHTpONy ynorpebe mehyHnaponue
KapTe OCUTIypama, Bopu VIHdopmanyonn neHTap, bupo 3a HakHajy ImTere
u Perucrap mretHux porabaja, mpepcraBpa ApylITBa 3a OCUTypare Ipef
Ap)KaBHMX M JPYTMM HAIOKHUM OpraHuMa y 3eM/bl M MehyHapomHuM
opraHmMsanujama, UTH;

7) ocHoBaH je lapaHTHM (OHH, ca CBOjCTBOM IIpaBHOI JMIA U
onamhermeM IIpyXamba eKOHOMCKe 3aIITUTe IyTHULMMA Y jABHOM IPEBO3Y
u tpehum omreheHuM muiyMa, y clydajeBUMa Kafia je LITeTa MpUUYMEbEHA
ynoTpe60oM HeOCUTYPaHOT WM HEIIO3HATOT IIPEBO3HOT CPEfiCTBA, Kao 1 Kajja
je TIOKpEeHYT CTe4ajHM IOCTYIaK HaJi OATOBOPHUM JPYIITBOM OCUIypaiba.
TapanThu oy noyehe ca pagoM y poky ofi Be TOfMHE Of CTyIama Ha CHa-
Ty 3aKOHa, a y ToM nepuopy he merose mocnose o6apbaTu Yipyxeme.

I pyro, IOHOBO je M3MEmbEH MATMYHN 3aKOH 33 OCUTypabe Y Jiely KOju
ce OFTHOCK Ha yCKTahuBame ApyIITaBa OCUTypama, Koja MOCENYjy HO3BOTY
3a 0o6aBsbame NCONI0BA OCUTYPamba, Y MOTIeNy CBOT CTAaTyca ¥ MOCI0Bamba, Ca
YJTaHOM KOjU Ce OJHOCY Ha HeMOTYhHOCT McTOBpeMeHOr 006aB/bama >KUBOT-
HUX VI HOKVBOTHUX OCUTypama. VIsmenama n3 2009. Taj poK je IpOny>KeH ca
2009. Ha 2011. rom/[Hy.3

Tpehe, nower je HOBU 3akoH o cTedajy.! JemHa on MHOrO6poOjHUX HO-
BIHA OBOI 3aKOHa je yBoDeme obaBe3e CTEYajHOT yIpaBHUKA Ja C€ OCHUTY-
pa o OITOBOPHOCTM 3a LITETY KOjy MO)Ke 1M3a3BaTy BpiiewmeM (yHKIuje.
IIpema oxpenbaMa OBOT 3aKOHA, aKTUBHY CTEYajH!U YNPABHUK je Ay>KaH fa
y CBOje UMe ¥ y CBOj padyH 3aK/by4) ca OCUTypaBajyhuM ApymTBoM yro-
BOp 0 00aBE3HOM OCUTYpalby Off TpodecroHamTHe OATOBOPHOCTH Ca OCHTY-
paHOM cyMoM of HajMame of, 30.000 eBpa y AMHApCKOj IPOTUBBPESHOCTH
Ha JlaH 3aK/byyela yroBOpa, 3a CBe pM3MKe IIOBe3aHe ca obOaB/balbeM IIO-
C7OBa cTedajHOT ympaBHuKa.” OBO OCUTYpatbe je, TaK/Te, KOHIMIMPAHO Kao

3 3akoH o u3MeHaMa 3akoHa o ocurypawy (Cr. inachux PC, 6p. 107/09).
4 Cn. inacnux PC, 6p. 104/09.

5  3akoH o cTedajy, 4l 30 cT. 1.
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ocurypame of mpodecnoHaaIHe OATOBOPHOCTH 1 TO 0b6aBe3Ho. Komuko je To
peanHo Tj. fa /1 he cTedajHM yrpaBHMIM YCIIETH Jja OBO OCUTypambe KyIIyjy
kopi fomahux apymraBa ocraje ga ce BUAM.

YeTBpTO, IOHET jeé HOBU 3aKOH O YNPaBHUM criopoBuma.’ Bynyhu na
BplIewme Haf30pHMX obnamthewa Hapogue 6anke Cpbuje y Bemukom 6pojy
CTy4ajeBa pe3ynTHpa JOHOLIeHheM aKaTa IPOTHB KOjIX je Kanba NCK/bydema,
a IONYLITEH YNPaBHU CIIOP, OBaj 3aKOH je Off MHTepeca 3a 3alITUTY IIpaBa
IpyLITaBa OCUTyparba, OTHOCHO KOPMCHIKA BUXOBUX ycayra. HajsHadajHuje
HOBJHA OBOT 3aKOHa je mupe oapebheme mpegmera ynpaBHOT criopa, yBoheme
yCMeHe jaBHe pacIpase Ipef YIIpaBHUM CYZIOM pajM yTBphuBama YnmbeHna
Kao IpaBwIa 1 oMoryhaBame MCTHIIamba 3aXTeBa 3a IPENCIINTOBAE CYLICKe
oITyKe IIpel, BpXOBHMM KacaI[MiOHUM CYHOM, KaO BaHPEJHOT IIPaBHOT Cpeji-
CTBa y YIPaBHOM CIOpY, Kajla je y yIpaBHOM IIOCTYIKY Ouia MCK/bydeHa
IBOCTETIEHOCT.

2. Vapyxkeme eBpPOIICKIX OCUTYypaBada M peoCUrypapayda 3axreBa
o rpyne I' 20 na npusHa cienupuyHe norpede ocurypasajyher
CeKTopa

Qepepanyuja eBPONCKMX OCUTYypaBadya M PeOCUIypaBada yIyTHIa je
I' 20 rpynu, youn meHor camuta y IIuTcOypry, 3axTeB 3a perylraTOpHUM
Y HaJ30pPHUM OATOBOPOM Ha €KOHOMCKY Kpu3y, IpuiaroheH TpKUIITY
OCHTypama M MCTAaK/Ia HOTPeby 3a KOOPAVHUPAHOM ITOOATHOM aKIIVjOM.
EBpornicku ocurypaBauu IpPY>XMIM CYy OBMM IIyTeM MOAPILIKY HaIoOpuMa
rpyne I' 20 ma o6e3benu 3apaB M Ofp)KMB €KOHOMCKM OINOpaBaK Ha IJIO-
0a/IHOM HVBOY 1 pa3Boj mpuaroheHor peryraropHor oksupa. IIpusHajyhn
3Ha4yaj yjeqHauYeHOr IIporpamMa OIOpaBKa, eBpOICKa Qefepalyuja, UMaK, Ha-
I7IalllaBa Jla Mepe Koje ce OffHOoCe Ha GaHKAapCKM CEKTOP HUCY ayTOMATCKU
IpUMeH/bJBE Ha ocurypasajyhm cexrop. [Ipnnmkom nMIieMeHTHpama Heke
Mepe OIOpaBKa, MOpa ce BOAMUTU PadyyHa O PasAMYMTUM PU3ULMMa KOjuMa
Cy OBa [IBa CEKTOpa M3/IOXKEHA, KA0 U O IUXOBUM DPA3INIUTUM MOJEIMMA
nocnosama. VICTO Tako, eBPOIICKM OCUTYPaBadll M PEOCUTypaBaull CMaTpajy
fa Tpeba yYMHUTM HAmop Kako 6u ce m3berna AuBepreHIuja Mepa Koje ce
Ipeay3uMajy Ha perroHanHuM HusouMa. CaMo yjegHaueH Tj. robanuu (a
He HAI[IOHA/IHU WM PeTMOHAIHN) IPUCTYII pelllaBamy IpobieMa IpuBpese
ocurypama M3a3BaHMX eKOHOMCKOM Kpu3oM omoryhaBa cTBapame Ipemy-
CJI0Ba 3a 3IpaBO (PYHKUMOHNCAbe TPXKUIITA OCUTYpaba.

6 Cn. inacnux PC, 6p. 111/09.

7 CEA, Press Release, 22 September 2009. locTynHo Ha: www.ced.eu.
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3. EBponckn ocurypaBajyhu ceKTop mokasyje e1acTUIHOCT Ha
€KOHOMCKY KpH3y

[Ipema wu3BemTajy eBpomcke ¢efepanyje OCUTypama, e€BPICKK
ocurypaBajyhy cekTop IIOKasyje elacTMYHOCT Ha €KOHOMCKY Kpm3y. To
ce Moce6HO OIHOCH Ha HEKMBOTHA OCUIYpama, KOja Cy TeHepaaHO IIO-
CMAaTpaHoO, Mame OCeT/b/Ba HAa €KOHOMCKe OCLMIalyje, OCMM HeKUX BpCTa
OCUTypama IMPEKTHO BE3aHNUX 3a OfIBUjaibe IPUBPETHMUX aKTUBHOCTH (IIO-
IyT ocUTrypama Kpeguta). IIpuBpemena npomeHa 3a 2008. roguHy mokasyje
Iajf mpemuja ocurypama y EBponn 3a 6%, ¢ TuM Ja cy pemMuje He&XMBOTHUX
ocuryparba rnopaciue 3a 2%. Vnax, yfeo npemuja oCUrypama XUBOTa y YKYII-
HOM M3HOCy ymraheHux mpemmja ocraje Hajsehu u msHOCKM 60% YKyIHMX
eBPOIICKNX IIpeMuja ocurypama. OBy Mojany Cy yTOIMKO BUIIE 3HAYAjHUjU
aKo ce 3Ha fla je ocurypasajyha mHaycTpuja jenan of Hajpehux mHCTUTYLIMO-
Ha/IHMX MHBeCTUTOpa y EBpomnm, Koju je HacTaBMo fla ce IUPU U y TIEPUOAY
KpU3e OCHMBambeM HOBUX JPYIITaBa OCUIypama 1 mnoBehameM 3alocieHo-
ctu 3a 0,5%.

4. NsBemtaj EBponcke ¢penepanmje ocurypasada u
peocurypasada OTKpMBa 3Ha4ajHy ylIoIy OCUTypaBada y
KOHTPONUCakhy KIMMATCKNX IPOMeHa

Y wusBemiTajy Ha3sBaHOM ,YIIpaB/baibe KIMMATCKUM IIPOMEHaMa:
3HAaYajHM JIONPUMHOC OCUTypaBauya‘, eBpOIICKa defiepalnja OCUTypama
objairmaBa Kako MHAYCTPUja OCUTYpalba pasBuja pellerma Koja HOIPUHO-
ce ybrmaxkaBamy 1 IpuIarohaBamy KIMMAaTCKMX IPOMEHa; KaKO JOIPMHOCU
pasyMeBaiby OBOT PU3MKA; KAaKO MOCTIYEe KOPYCHIKE OCUTYpama fia ce Ipu-
narofie KIMMATCKMM IpoMeHaMa. To Iokasyje fa ynora ocurypasada Huje
caMO HaKHaJja IpeTpIUbeHe 1ITeTe, Beh MHoOro Buie. Ocurypame HOBUX, Tj.
»9MCTUX  TEXHOJIOTHUja, YTOBOPHE KJIay3y/le Koje MOACTUYY Ipefy3VMarbe
Mepa IpeBeHLMje U pasBoj forward-looking Mopmena mpoleHe pUsuKa caMo
Cy HeKM Off HaulMHa Ha KOje OCUTypaBadM IIOMaXKy Aa ce yIpaB/ba KIMMaT-
CKVMM IIpOMEHaMa ¥ BUXOBUM INocnepunaMa. Kako je mcrakao mpefcemHIK
Yipyskera eBpPOIICKMX OCUTyPaBaya I peoCUrypaBaya, eBpOIICKM OCUTYypaBa-
4JM Cy U BO/BHY U CHOCOOHM JIa OANUTPAjy IIaBHY Y/IOTY Y KOHTPO/ICAIbY KIIN-
MAaTCKMX IIPOMEHa, ajIii UM je 3a TO MoTpeOHa MOPIIKA HAL[MOHATHUX BIaja
n EBporncke yHuje. ¥ CKagy ca TUM, OBO YAPY>KEIbe je YIYyTUIO 3aXTeB 3a
HO/MUTUYKMM aHTaKOBaleM Kpo3: 1) cTBapame AYTOpOYHIUX, jaCHUX U edu-
KaCHUX CTpaTeryja ylpas/bamba KIMMATCKIM PU3MKOM; 2) KOOPAVHNpPame I

8 CEA, Press Release, 29 October 2009. [locTyHo Ha: www.ced.eu.

9 CEA, Press Release, 2 December 2009. [JocTymnHO Ha: www.ced.eu.
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IIMpere MofjlaTaka O OBOM PU3MKY; 3) jaBHO yarame y IpeBeHTVMBHE Mepe
1 4) IapTHEPCTBO jaBHOT M IIPMBATHOT CEKTOPA y CAydYajeBMMa Kafla yC/IoB
OCUTYP/BUBOCTY HUje UCITYIbEH.

5. M3Bemraj ca TpKMIITAa OCUTYPamba Of ayTOOATOBOPHOCTH 32
2009. ropuny

MsBemraj ce cacroju M3 [gBa fiena: Mperaea eBpOoICKOr TPXKUIITA U
U3BelITaja O MOojeAMHNM Ap>KaBaMa. bpoj KomItaHMja Koje ce 6aBe IIOCTOBM-
Ma OCUTYparba ayTOOTOBOPHOCTH TIOKa3yje 6/1ary TeHIeHIjy CMatberba 1 y
2008. ropyuy je nsnocuo 1.100. IIutame je fa mu je taj 6poj soBospaH, 6ynyhu
nma je EBpoma ca Bue oy 315 MuaoHa Bo3uIa Io3Harta Kao Hajsehe cBeTcko
TP>KMIITE ayTOOAroBopHOCTH. CTOra He YyAM LITO IIpeMije OBOT OCUTypaiba
yuHe 30,3% mpuxopma oj NpeMuja CBUX HEXKMBOTHUX OCUTYpama M IITO,
3ajeJHO Ca OCUTyparmbeM Off IOC/IEAUIA HE3TOle U 3 PAaBCTEHNM OCUTYPAIbEM,
4yyHe Hocehe BpcTe HEOXMBOTHMX OCUrypama. JIujiepyu oBOr ocurypama Ha
eBponKoM HoBOYy cy Vranuja, Hemauka, ®pannjycka u Benmuka bBpuranuja,
4ujyu ocurypasaun yompajy suire of 60% Ipemuja ocurypama ayToaroBOp-
HocTu. MebyTum, y usBemrajy ce uctude fia je rmobanHa eKOHOMCKa Kpusa
yTuuana Ha nosehame 6poja HeocurypaHux Boswra y EBponn. Y umuraBoj
EBponu youeH je mopact 6poja /byau Koju pa3Muiubajy o Moryhum Haum-
HMMa YIITele U jefaH Of ,IONyJTapHUX Ha4yMHA je HeImpOomy>KaBame MIN
ofj1ararme KyIOBJMHE OCUTYparba 3a CBOje BO3WUJIO.

6. Pesynratu 3a 2009. roguHy Mambe T0IIN O, OYEKUBAHNX HA
XpPBaTCKOM TP>KUIITY OCUTypalba

IIpema HajHOBUjUM NofalMMa XpBaTCKOT ypefia 3a OCUTypambe, XpBaT-
CKM OCUTypaBady €y y ToKy 2009. rogyse ocTBapuan 6pyTo IpeMujy y yKyI-
HOM M3HOCY MameM 3a 2,7 % y ogHocy Ha 2008. I‘O,‘[[]/IHy.lO Tume ce xpBaTcKo
TP>XXUILITE OCUTyparba CBPCTaBa y peli OHUX TPXKUILUTA 4MjU Cy pe3ynTaTu
IIOCTIOBamba y IMPETXONHOj MOCIOBHOj TONVHY Malbe JIOIM Off OYEKVBAHMX.
Hamme, XpBaTCKO TpXKUIITE OCUTYypama Oelexy yKyIaH Iaj of camo 2,7
% Impemmja OCUTYpamba, ITO je 3HATHO Mame y mopebemy ca m3BemTajuma
U3 eBPOICKMX Ap>kaBa. Mebutum, kako 06jaBmyjy Bopmehm ocurypasaunm,
2009. ropuna octahe ynamheHa kao Bp/o 3aXTeBHa TOAVHA, Y KOjoj je Ijena
VHIYCTPMja OCUTypaba OuIa CyoueHa ca HM30M TeIIKoha, 13a30Ba 1 HOBMX
yc/loBa IOC/IOBamba.

10 Ocuiypatrwe, XpBaTCKM YacCOIINC 3a TEOPUjy U IIPAKCY OCUTyparba, 6p. 1/2010.
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Il Peynuk 1 mojMoBU ocurypama

Knaysyna ,,Held Cover

Maxo je mpemmja OUTaH e/leMEHT YroBopa O OCUTYpamy, OHa HIje
HenpoMeH/buBa. Hamme, mon ozppebenymm ycnmoBuMa Mo)ke ce TpaKUTH
mnahame momyHcke mpemnje. V3 yrma ¢yHKIMOHMCama ocurypama U 3a-
IITUTE VIHTepeca OCUTYPaHMKaA M3Y3€THO je 3Ha4ajHa MOryhHOCT ofjpkaBama
OCUTYypama Ha CHas! ¥ MopeJ IpOMeHe Y BeNMYMHM PU3MKA M/IM HACTyTamba
HeKe JIpyre OKOTHOCTM Koja 6J MOITIa BOJZUTY IIPECTaHKY oOaBe3e OCUTypa-
Baua, y3 obaBesy maahama JONIyHCKe IpeMuje ocurypama. Ped je o kmaysy-
mu Held Cover, 4mje yHoluemwe y yroBop oMoryhaBa ocurypaHmky fobujare
ioxkpuha xojum ce Ha HAj60PU HA4UH WiTHUTle telosu uHiliepecu. Tbome ce
y UCTO BpeMe Ha afileKBaTaH HauMH LITUTE U UHiiepecu oculypasa4d, jep OH
He MO)ke OMTH y 06aBe3n Ja MPYyXXM JOfAaTHO NMoKpuhe, ako My OCUTYpaHUK
3a TO He IUIATU OAATHY npemujy. Ibena komepyujanua ¢yuxkyuja cacroju
ce y ToMme fa moBehaBa curypHocT ocurypanmka mrutehu ra op porabaja
KOji, MHaYe, HIUCY NOKPUBEHM OCUIYParbeM U KOjii MOIY IpOy3pOKOBaTU
TellIKe IOC/IeAuIle, alIu 3a Koje Iiaha mpemujy caMo ako ce gorofie. Y Tome
ce or7ef;a KOMOAWTET K/Iay3ysie O ofp>KaBamy Iokpuha jep oHa Ipy»ka IIpaBo
u360pa OCUTYPaHUKY Y IOIeAy LiMpuHe mokpuha. YKOIMKO >Kelmu MOTITy-
Ho nokpuhe, Mopahe fja mpujaBu ocurypasady HacTyname forabaja koju ce
Moke nofBecTy 1ox, oncer Held Cover kmay3yne v IIaTy JOJAaTHY IIpeMujy.
Anu, ykonuko xemu fa nsbertne mahame fofaTHe ImpeMuje, Kao 1 Kajja ce
norabaj obyxsaheH moMeHyTOM KJIay3y/IOM He JOTOAM, OCUTYPaHUK ce Hehe
nmosuBatu Ha Held Cover mokpuhe.
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Cnencana BYJUTHOBU'Rh
MuHNCTapCTBO pajia M cOLMjaTHe MOTUTHKE

MUIBEIbA MUHUNUCTAPCTBA PAJA N
COLMJAJIHE ITIOJINTUKE

1. ITocnogasax je Ay>kaH Aa MOCTYNHU IO Hala3y M MMUIUbEermny HamIexkK-
HOT 3[IpaBCTBEHOT OpPraHa M 3aloCTIeHOI NpeMecTH Ha MOCToBe Koju
OJrOBapajy lerOBOM 3IPaBCTBEHOM CTambYy.

ITpema un. 81. ct. 2. 3akoHa o pany (Cnyxbenu inachux PC, 6p. 24/05,
61/05 u 54/09) samocneHM ca 34paBCTBEHMM CMeTHaMa, yTBpheHUM of
CTpaHe HaJJIOKHOT 3JPAaBCTBEHOI OpraHa y CKJIajy ca 3aKOHOM, He MOXe
fla ob6aBjba IOC/IOBE KOjyi OV 1M3a3Ba/il NOTOPLIAe HErOBOT 3/[PAaBCTBEHOT
CTama JIN MOCTIEfILe OIACHE 3a HeroBy OKOMIHY.

IIpema TOMe, 3amocneHM je ob6aBesaH fjla 006aBjba IIOCIOBE KOjU CY
YTOBOPEHM CB€ MOK HAJIKHU 3[APAaBCTBEHM OPraH CBOjUM HA/la3soM U
MUII/beIeM He OLIeHN Jja Te MOCTIOBe 3aIl0C/IeHN Huje CIIoco6aH fla 06aBba,
OJJHOCHO J1a 61 Ja/be 06aB/barbe THX MOCTIOBA M3a3BaJI0 MOTOPIIAhEe HeroBOT
3[PaBCTBEHOr CTaka WM MOC/IEUIIE OIIACHE 33 IETOBY OKOJIMHY.

INocnopasar je gy>kaH fia IOCTYIIN 110 HAJIA3y ¥ MUIbEIY HAIJISKHOT
3[IpaBCTBEHOT OpraHa U 3aIlOC/IEHOT NPeMeCTy Ha IOCTI0Be KOjy OfroBapajy
IbETOBOM 3/IPaBCTBEHOM CTaIby.

MebhyTtum, fa mu cy npuaokeHu JeKapcky u3Bemraju obasesyjyhu sa
HOC/IOfABIA OfHOCHO, Jja M Cy MCTU U3JATU Off CTPaHe HAJJIeXHOT 3[paB-
CTBEHOT OpraHa, je IUTame Koje je y HaJJIeXKHOCTH MuHucTapcTBa 3ipasba,
KOME jé YCTYIUbEH 3aXTEB.

(Munusere MuHuUCTapcTBa paja U COLMjaTHEe IOMUTHKE,
6poj: 011-00-889/2009-02 ox 21.12.2009. rogune)
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2. Ca craHoBuIITa 3aKOHA O pagy, HeMa CMETHM Ja AMPEKTOP Kao M OCTa-
M 3aII0CTIeHN KOjU je HaBpIIMO 65 roguHa >KMBOTAa U HajMame 15 ro-
JIHA CTa)Ka OCUTypamba HaCTAaBM M ia/be a Pajiy, YKOIIKO IOCTOjM ca-
ITTACHOCT LIKOJICKOT off0opa Koju ra je usaépao.

3akoH o pany (Cnyxbenu inachux PC, 6p. 24/05, 61/05 n 54/09) y 4.
175 c1. 1 Tau. 2) yrBphyje fa pajHu OFHOC 3aIIOCTIEHOM IIpecTaje ca HaBp-
HIeHux 65 rofivHa >XMBOTa U HajMarme 15 TOAMHA CTaXka OCUTypamba, ako ce
IIOCTIOfABAL] M 3aIIOC/IEHN APYK4Mje He CIIopasyMejy.

Y cny4ajy Kaja Cy UCIyHEeHM YC/IOBM 3a IpeCTaHaK paJHOTr OfHOcCa
Koju ¢y yrBphenu y wi. 175 ct. 1 Ta4. 2) 3akoHa 0 pajy, HOC/IOfABAL] MOXe
Ta OIy4M, Y3 CAaIJIaCHOCT 3aIlOC/IEHON, [la 3allOCTIEH) HAcTaBMU Jla pafiyi Koj,
IOC/IOfABIA.

ITpema ToMe, ca cTaHOBMIITA 3aKOHA O pajly, HEMa CMETHU Jla IMPeK-
TOP Kao M OCTa/IM 3aIOC/IEHN KOjI je HaBPIIMO 65 rOfuHa XMBOTA U HajMambe
15 roguHa CTa)ka OCUTyparba HAacTaBU U Jja/be Ja Pajy, YKOIMKO IOCTOjU
CaIJIaCHOCT IIKOJICKOT ofi6opa Koju ra je n3abpao.

Y pmeny koju ce ofHOCK Ha M360p U paspellere IMPEeKTOpa, HaBeleHN
3aXTeB JJOCTaB/beH je MMHICTApCTBY IPOCBETE Ha HAJJIEKHOCT.

(Munusewe MuHuUCTapcTBa paja U COLMjaTHe IOMUTHKE,
6poj: 011-00-988/2009-02 op, 21.12.2009. roamHe)

3. 3amocneHa Koja y KOHKPETHOM CIy4ajy 360or kopuinhema mopogn/bCcKor
OfICYCTBAa HMje MICKOPUCTIIA TOMMIIIbY ogMop 3a 2009. rofgyiHy He MOXKe
Ja Taj ogMop Kopuctu y 2011. roguHI 1O MOBPATKy ca MOPOANbCKOT
6omoBama.

Topummyu ofMop ce, IO IPaBUITY, KOPUCTU Y Ka/lleHAAPCKOj TOMHY 3a
KOjy ce OCTBapyje IpaBo Ha TOGUIIBYA OfMOP.

Y un. 73 3axona o pany (Cnyxbenu inacnux PC, 6p. 24/05, 61/05 u
54/09) mpommcaHo je ja TORUIIBLY OFMOP MOXKe fIa Ce KOPUCTH Y ABa Aena. AKO
3aIl0CTIEH) KOPUCTY TONUIIBU OfIMOP Y [ieJIOBMMA, IIPBM €0 KOPUCTH ce Y
Tpajaiby Of] HajMarbe TPU pajHe Hefle/be Y TOKY KalleHAapcKe TOIMHeE, a ApyTH
neo HajkacHMje fo 30. jyHa Hape#He rofuHe. V3y3eTHO, 3alIOCTIEHN KOju HUje
y LeIMHY WM BeTUMUYHO ICKOPUCTIO TOOMIIbY OGMOP Y KaleHIapcKoj ro-
AVHY 360T OCYTHOCTM Ca paja paiu Kopuinherma IIOPOAMBCKOT OACYCTBA,
OZICYCTBa ca pajia pajy Here jeTeTa I IoceOHe Here JieTeTa — MMa IIPaBo fia
Taj opMop mckopuctu fo 30. jyHa HapeJHe TOfVHe.

ITpema TOMe, 3a10C/IeHa Koja 300T HOPOAM/BCKOT OICYCTBA M OfCYCTBA
ca pajia pajiu Here ieTeTa HUje VICKOPUCTIIA, HUTYU 3arodena Kopuinhemwe
TOAMILIbET OJMOpPa y KaJIEHHAPCKOj TOAMHM 3a KOjy OCTBapyje IpaBO Ha
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TOAMIIBY OfMOP, MMa IIPaBO fia Taj ofMOp ucKkopuctu fo 30. jyHa HapenHe
TOfIVHE.

ITomasehm of HaBefeHOT, 3a1I0C/IeHa Koja y KOHKPETHOM CTydajy 360r
kopuirhemwa MOPOAU/BCKOT OACYCTBA HIMje MCKOPUCTIIA TOAVIIBY OfMOP 32
2009. ronuHy He MOXe Jia Taj ogMop Kopuctu y 2011. roguHm 1o mMoBpaTKy
ca TIOpOAM/BCKOT 60TIOBamba.

[ITo ce Tmye ropuiber ogMopa 3a 2010. rofgyuHy, 3arocneHa nMa mpa-
BO fia Taj ogMop uckopuctu fo 30. jyna 2011. roguHe.

(Munupewe MuHuUCTapcTBa paja M COLMjaTHe IOMUTHKE,
6poj: 131-04-9/2009-02 ox 22.12.2009. ropuHe)

4. 3amocmeHn Koju 360r IpuUBpeMeHe CIPEeYeHOCTH 3a paji HUje KOpH-
CTHO TONMINILY OAMOP y TeKyhoj romunm, makie, Huje ra HU 3ao4eo
y Tekyhoj ropunu, HeMa mpaBo f1a ra y HapegHOj TOAMHI KOPUCTU HU
BeTMMIYHO HM Y IIyHOM Tpajamy.

3akoH o pany (Cnymbenu inacux PC, 6p. 24/05, 61/05 u 54/09) y una-
Hy 68 yTBphyje HauMH U yc/oBe CTHILIama IpaBa Ha KopuUIIheme rOAVIIbeT
OIMOpa 3aII0C/IeHNX Y IIYHOM Tpajamy.

3anocieHy cTUde MpaBO Ha Kopuinheme TOAUIIEbET OfMOpa y IIy-
HOM Tpajamby IIOC/Ie IIeCT MeCelly HEIPEKUIHOI Paja, a MoJ HeIpPeKUTHUM
pajioM ce cMarpa KOHTMHYMpaHM paf ca mpekuamma o 30 maHa wim 6es
IpeKyja, BpeMe IPOBEfEeHO BaH pajja 300T IpUBpeMeHe CIPeYeHOCTH 3a
paj, MOPOAM/BCKO OACYCTBO, OICYCTBO 300T Here 1 IoceOHe Here AereTa 1
wiaheHo ofcycTBo.

Y 41 73 3akoHa 0 papmy, faTa je MOryhHOCT Ha ce TOfVILIEBY OfMOP
KOPUCTHU y IBa Jiefla, C TUM LITO ce NPBU [ie0 KOPUCTHU Y Tpajamby Off HajMambe
TpU pajiHe Hefle/be Y TOKY KajleHJapcKe TOfiMHe, a IPeoCTaIn Jeo HajKacHuje
mo 30. jyna HapenHe roguse. OfCycTBO ca paja 360T IpUBpeMeHe CIIPeYeHO-
CTH 3a pajl y CK/Iafly ca IPOINCYMA O 3[paBCTBEHOM OCUTypamy, 6e3 063upa
Ha JY>KMHY Tpajaiba pUBpPEeMeHe CIIPEeYeHOCTH 3a PaJ] Cé CMaTpa HelpPeKuJ-
HVIM PajioM, IIp) 4eMy 3aIloCieHy He 006aBjba (GaKTUUKM paj jep je ompaspa-
HO CIIpeYeH fla JOMasy Ha I0Cao, ali je HEMPEKUTHO y PaflJHOM OFHOCY KOf
MIOCTIOAABIA, IITO je YCTIOB 3a CTUIIAkbe NpaBa Ha FOAMIILY OfMOP Y IIyHOM
Tpajaiby.

3amoc/ieHn Koji je MCIYHMO YC/IOB 3a CTHIjabe IpaBa Ha Kopuirhemwe
TOMIIbEr OAMOpa y CMUCTY 4laHa 68 cTaB 2 3aKOHa, a HUje y Le/IUHU UIN
AeTVMIYHO MCKOPYUCTIO TORMIIY OAMOP Y KaJeHJApCKOj TOAMHM 300T OfI-
CYTHOCTM ca pajia paju Kopuinhema HOPOAVBCKOT OACYCTBA, OACYCTBA Ca
paja paju Here jieTeTa ¥ IoceOHe Here JeTeTa — MMa IPaBo Jia Taj OfMOP
uckopuctu fo 30. jyHa HapelHe TOAMHE.
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O6aBe3a mocmojaBlia je fAa 3amocieHOoM o6e3b6enyu Kopuirheme
TOIMIIIET OMOPA.

3armoc/ieHy Koju 360T IpMBpeMeHe CIIPeYeHOCT 3a pajl Huje KOPUCTHO
TOIMIIBY OMOP Yy Tekyhoj rogvHy, makie, Huje ra HM 3aIo4yeo y Tekyhoj
TOJVMHM, HEMA IIPABO [ia Ta y HAPEHOj TOAMHYU KOPUCTU HU JEITUMUYIHO HU
y IIyHOM Tpajaiby. YKOIMKO Ce 3allOC/IEHNM BpaTy Ha I0CA0 Ipe MCTeKa Ka-
JIeHfIapCcKe TOfIMHe, MMa IIPaBo fla 3aIlloYHe KopuIinheme TOAVIIBET OAMOpa
3a TeKyhy ropuHy, offMax 1o IpecTaHKy IpMBpeMeHe CIIPeYeHOCTH 3a paf,
U Jla HaCTaBM Jla Ta KOPMUCTHU, HENPEKMUTHO, Y IIYHOM Tpajarby U y Hape[HO]
KaJIeH[JapCKOj TONVMHM.

(Munvpewe MuHuUCTapcTBa paja U COLMjaTHEe IOMUTHKE,
6poj: 131-04-8/2009-02 ox 23.12.2009. ropuHe)

5. 3amocimeHn ocTBapyje npaso Ha yBehaHy sapajy mo ocHoBy BpeMeHa
NPOBEJEHOT Ha Pajly 3a CBaKy NyHY TOMHY pajja OCTBapeHy Yy pagHOM
OJHOCY.
3akoH o pagy y wiaHy 68. mpomucyje Kao jefaH of KpuUTepujyma 3a
yTBphuBame Ay)KnHe roAMIIber 0OAMOPA ,PaJHO UCKYCTBO“ almy He M
pagHu crax. MehyTum nctu wian nponucyje ga mocnogasar Moke OI-
IITHM aKTOM MM YTOBOPOM O pajy Aa YIBPAM M [ipyre KpuUTepujyme
nopen Kputepujyma yrsphennx 3akoHom.

3akoHoM o papny (Cnymbenu inacnux PC, 6p. 24/05, 61/05 u 54/09)
y wi. 108 cT. 1 Tau. 4) mpomMcaHo je fa 3aIlOCTIeHN MMa IpaBo Ha yBehany
3apajy y BUCMHIU YTBPHeHOj ONIITUM aKTOM U YTOBOPOM O Pafly IO OCHOBY
BpeMeHa IIPOBefIeHOT Ha pafly 3a CBaKy IIyHY FOfJMHY pajia OCTBAapeHy y pafi-
HOM ofiHocy — 0,4% of ocHOBHIIE.

IIpema TOMe, 3amoc/eHM ocTBapyje mpaBo Ha ysehaHy sapagy mo
OCHOBY BpeMeHa IIPOBEJeHOr Ha pajy 3a CBaKy IyHy TOAMHY paja OCTBa-
PeHy Y paJHOM OJHOCY. 3a BpeMe Koje je ymuuy yTBpheHo pememem Perry-
6mmuakor ¢onpga ITVO y cTax ocurypama NpoBeeHO BaH paJHOT OHOCA 32
BpeMe TpynHohe u mopobaja, ncTu He MOXKe OCTBapUTH IpaBoO Ha yBehaHy
3apajy II0 OCHOBY ,,MUHYJIOT paja“

ITpema 4many 120 3akoHa 0 pajy, OIIITUM aKTOM, OJTHOCHO YTOBOPOM
0 pajy MOXKe Jja ce yTBPA IIPaBO Ha jyOMIapHy Harpagy.

ITpema Tome, 3aKkOH 0 pafly caMO IIPOMNCYje Aa IoC/IofaBal, MOXKe OIl-
IITYM aKTOM WIM YTOBOPOM O pajy Aa yTBPAM IPaBO Ha jyOuIapHy Harpangy.
CBe 0CTano Kao MITO Cy: YCIOBM, KPUTEPUjyMI W/IM MepUia 3a UCIUIATY U
BUCHUHA jyOumapHe Harpajie YTBphyjy ce KOMeKTMBHUM YrOBOPOM, OZHOCHO
MpaBUIHMKOM O pany. Hamomumemo fa 3akoH O pafly He IO3Haje TEPMUH
»PaIHN CTaX"
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3akoH O pajly Y WIaHy 68 Ipomucyje Kao jefaH Ofi KpuTepujyMma 3sa
yTBphuBame Hy>KuHe TORUIIbET OAMOpPa »,PaJHO MCKYCTBO aji He ¥ pajjHU
ctaX. MehyTum mcty wiaH npomnmucyje fa mocnofaBal Mo>Ke OIIITIM aKTOM
VIV YTOBOPOM O Pajy fa YTBPAK U pyre KPUTEPUjyMe HOpes Kpurepujyma
yTBpheHnx 3akoHoM.

ITpema ToMe, YKOIMKO CTe OHIITUM aKTOM VIV YTOBOPOM O Pafy yT-
BPAWIN ,,pafHA CTaX KaO0 KPUTepUjyM 3a yBehare 3aKOHCKOT MMHUMYyMa
off 20 pajHuX faHa, Tpebaylo je UCTOBPEMEHO YTBPAUTHU M ILITA Ce IO TUM
KPUTEPUjyMOM IIOAPAa3yMeBa.

(Munuvserwe MuHucTapcTBa paja U COLjanHe IOTNUTHKE,
6poj: 113-04-43/2009-02 ox 10.7.2009. ropnHe)

6. JInie Koje je HABpIIMIO 15 roAMHa >KMBOTA MIMa NMPaBO HAa paj a Kako
O ce MOJAIN O eTOBOM pafy (pajiHU OFHOC MU Paj BaH PaJHOT Of-
HOCAa) WIN OCUTYPaIby eBUAEHTUPATH, HOTPeOHO je 1a My ce U3[a paj-
Ha KIbIDKNIIA.

[Tpema unany 204 cras 1-3 3akona o pany (Cnyxbenu inacnux PC, 6p.
24/05, 61/05 n 54/09) pagHa KBbIKIIIA je jaBHA MCIPaBa U U3/jaje je OIMIITIH-
CKa yIIpaBa KOjy 3aIl0C/IeHN IIpefiaje MOCTIOABIy IPUINKOM 3aCHIBaba Paj-
HOT. 3aII0C/IeHN je IpeMa WI. 5 3aKoHa o0 pany (GU3MYKoO /Iule Koje je y paf-
HOM OJJHOCY KOf] TIOCTIOfiaBIia. Y pafHy KIbVDKUILY Ce YIVCYjy HOflaliyl O pajy
(pagHM OmHOC WM paj BaH PaHOT OFHOCA) UM OCUTYPaby.

YranoM 5 [IpaBMIHNMKA O pajHOj KIbVOKULIM je IIPOIMCAHO Jia 3aXTEB
3a M3flaBame pajHe KIbIDKIIIEe He3alloC/IeHO INIle TOJHOCY HAMIJIeXXHOM Op-
raHy OILITMHCKe yIpaBe IpeMa MeCTy HeroBOr MpeOMBaINIITa, a 3al0c/Ie-
HII TIpeMa MeCTY HbeTOBOT 3aIoC/Iera.

Papna xmioknia ce npema 4nany 3 IIpaBuaHuKa 0 pafHOj KIbVDKUIN
(Cnymcbenu inacnux PC, 6p. 17/97) uspaje npxapanuny Peny6mke Cpouje
KOjU je HaBpIIMO HajMame 15 roguHa XmpoTa. PafgHa KmIDKMIa ce m3faje
U CTPAaHOM JAp>KaB/baHMHY M /ULy 6e3 Ap>KaB/baHCTBA IOJ, VICTUM YCIOBHU-
Ma Kao ¥ [pXaBpaHuHy Peny6nuke Cp6uje (ur. 4 IlpaBunHuka o pajHoj
KIBVDKUIIN).

YcTaBHO IpaBo, IpaBO Ha paji ce CTUYe ca HajMarbe 15 rofuHa Xuso-
Ta.

IIpema ToMe, Muile Koje je HaBpuIMIO 15 roguHa >XMBOTa MMa IIpa-
BO Ha paji a Kako Ou ce IOAAIM O HErOBOM paay (pagHM OZHOC WIM paj
BaH PaJjHOT OJJHOCA) WM OCUTYPamy €BUIEHTUPA/IN, TOTPeOHO je Ha My ce
U3Ja pajHa KIbIJDKMLA. 3JHauu [ja ULy Koje je IMOfIHe/IO 3aXTeB a HaBpILUUJIO
je mponucaHe rofyHe HEOIXOAHE 32 OCTBApMBah€ IIpaBa Ha pajl, HAJJIEKHNI
OILITVHCKM OPTaH yIIpaBe M3faje pafiHy KIbJDKMILY, He3aBJMICHO Off TOra Ja
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U je Y TPeHYTKY HOJHOLIeha 3aXTeBa 3a M3/aBambe pajHe KIbIDKUIIE 3aI10-
CJIeH WIM He3aloC/IeH Y CMMCTY 3aKOHa O 3aIlOl/baBamby M OCUTYpamy 3a
ciny4aj HesanocneHocTn (Caymberu inachux PC, 6p. 136/09). Hanomumemo
ma ce wiaHoM 5 IIpaBunHuka yTBplhyje MecHa Ha/IeXKHOCT OpraHa OILITHH-
CKe yIpaBe 3a M3JlaBalbe pajiHe KIBJDKMIlE, TaKO fla 3allOC/IeHO JIVLe IIOf-
HOCH 3aXTeB HAJIeKHOM OpraHy OIILITMHCKE yIpaBe IpeMa MeCTy HeroBor
3aII0C/Ieha, @ He3aIOCTIeHN IIpeMa MeCTY HheroBOT IpeOuBaINIITa.

(Munuvsere MuHuUCTapcTBa paja U COLMjaTHe IOMUTHKE,
6poj: 011-00-763/2009-02 ox 13.10.2009. ropguse)

7. 3amociieHH KOju je 3aCHOBAO pagHU OFHOC Ha ofpeheHo Bpeme g0 mecr
Meceny, MMa MPAaBO HAa Cpa3MepaH FOAMIILY OAMOP Koju Tpeba ma mc-
KOPUCTHU Y TOKY Tpajamba pagHOTr OgHOCa Ha ofipel)eHO BpeMe, OTHOCHO
[0 MCTeKa Mepuofa Off MIecT MecCem.

3akoH o papny (Cnymbenu inacnux PC, 6p. 24/05, 61/05 n 54/09) y una-
Hy 68. yTBplyje HauMH ¥ ycloBe CTHILamba IpaBa Ha Kopuinheme TOAMIIbET
OfIMOpa y IYHOM Tpajamy. 3anocneHy Ha HeoppeheHo u ompebeHo Bpeme
CTUYe IPaBO Ha Kopuinhemwe TOAUIIBET OAMOpPA Y IYHOM Tpajamy IHOCIe
IIeCT Mecelly HENpPeKUJHOT pajia, a IOJ HeNpeKMIHMM pPafioM ce CMaTpa
KOHTUMHYMPAHM paj ca mpekuayma o 30 gaHa wim 6e3 pekusa, BpeMe Ipo-
BefIeHO BaH pajia 300T IpMBpeMeHe CIIPEYeHOCTH 3a Paj] y CMUCIY IIPOIIca
0 3[IpaBCTBEHOM OCHTYpalby M OJCYCTBa Ca pajia y3 HaKHAJy 3apaje.

Y morneny ocTBapuBama IpaBa M3 pajHOT OHOCA, Ha ¥ IpaBa
Ha Kopuirheme TOAMIIIer OAMOpPA, pafiHM OZHOC Ha oppeheHo Bpeme je
U3jeHaueH ca PaJHUM OZHOCOM Ha HeopipeheHO BpeMe.

ITpema wiany 72 3akoHa O pafiy IpaBo Ha CpasMepHY TOAVIIBY OFMOP
MIMa 3aI0C/IeHN: 1) aKo y KaJleH/JapCKOj TOAMHM Y KOjOj je IPBYU Iy T 3aCHOBAO
PajHM OTHOC HeMa LIeCT MeCelyl HeIPEKUIHOT pajia; 2) aKo y KaJTeHJapCKOj
TOAVHI HMje CTeKAo IIPaBO Ha ITyH TOAMIIIBY OAMOP 360T IpeKyuja pajHor
onHoca pyxxer ofi 30 pagHUX JjaHa.

ITpema ToMe, 3aIIOCTIEHY KOj! CY 3aCHOBA/IM pPaiHU OFHOC Ha ofpeheHo
BpeMe, MIMajy CBa IIpaBa, o6aBe3e ¥ OATOBOPHOCTY U3 PAJHOT OFHOCA, KA0 1
3aIlOCTIEHM KOjU Cy 3aCHOBa/lIM pajiHyu ofHOC Ha HeoppeheHo Bpeme. 3Haun
Zla 3aII0C/IEHN KOjy je 3aCHOBAO pajHM OffHOC Ha ofipeheHO Bpeme fo mrect
Mecely, MMa [IPaBo Ha CpasMepaH TOAUIIbBY OIMOP KOju Tpeba [a MCKOpU-
CTHU y TOKY Tpajaiba paHOT OJHOCA Ha ofpeheHo BpeMe, OHOCHO JI0 MCTeKa
Iepuoza of IeCT Mecely.

(Munuvsere MuHuCTapcTBa pajga U COLMjaNHe IOMUTHKE,
6poj: 011-00-563/2009-02 oz 18.8.2009. roguue)
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8. IlocmopaBal; HeMa IIpaBo Jia /laje CAaITaCHOCT Ha OCHUBambe CUHAMKATA.

3akoHoM o pany (Cnyxbenu inacnux PC, 6p. 24/05, 61/05 u 54/09) y
YIaHy 6. IPOIMCAHO je Ja ce CUHAMKATOM CMaTpa CaMOCTa/IHa, AeMOKpaT-
CKa M He3aBNUCHa OpraHM3allMja 3alOC/IeHUX y KOjy ce OHM HOOPOBO/BHO
YAPYXKYjy pajy 3acTynama, IpefCTaB/batba, yHANpelema 1 3alITuTe CBOjUX
npodecroHanHNX, PafHUX, eKOHOMCKIX, COLMjaTHNX, KYATYPHUX U APYTUX
T0jefiIHaYHNX U KOIEKTUBHIX MHTepeca.

Ynanom 206 3akona o pany (Cnymbenu inacnux PC, 6p. 24/05 u
61/05) mpomucaHo je fa ce 3alOCTeHMMa jaM4M C10060fa CHHAMKATHOT
OpraHM30Bama U JleJioBamba 06e3 ofobpema, y3 yINC y perucrap.

Y ckmany ca wiaHoM 215 3aKoHa 0O pajy, CMUHAMKAT MOXe fIa Ce OCHYyje
Y CK/Iafly ca OIIUTHM aKTOM CUHJMKATa.

IIpema TOMe, CMHAMKAT NpeACTaB/ba OpraHU3alMjy 3alOCIAEHUX Koja
ce ocHIBa 6e3 offobpema y CKIajly ca CBOjUM OIIIITHM aKTOM, Pajiut 3alITUTE
npaBa 1 yHampebema mpodecnoHalTHUX M eKOHOMCKIX MHTepeca WIaHOBa.
Takobe, 3anoceHu TOOPOBOBHO OfTYydyjy O CBOM WIAHCTBY Y CUH/VKATY.
IIpaBo je 3amociIeHoOr fa ce caMOCTalHO ompefeny Aa mu he 6UTH WwiaH cuH-
OVKaTa M KOT CMHAUKATa. 3allOCTIeHM MPUCTYIa CUHAVKATY NOTINCUBabEM
npucTtynHuue. Jlakie, IOClofaBal, HeMa IIPaBO fla Jaje CarJlaCHOCT Ha
OCHIUBaM€ CUH/IMKATA.

(Munusere MuHUCTapCcTBa paja U COLMjaTHEe IOMUTHKE,
6poj: 011-00-528/2009-02 ox 10.7.2009. roguse)

8. OmmuTNM akToM CcHMHAUKara yTBpDhyje ce ocHMBame, yHyTpalIma
Oopranmsanuja Kao u CBa Ipyra NuTama Be3aHa 3a IuIe opramheno 3a
3aCTymame ¥ NpeCcTaB/bambe CHHAMKATA.

Pememe 0 penipe3eHTAaTNBHOCTY CMHAVMKATA KOje je JOHeOo MOCToaBaly
y CKIafy ca ogpeng6amMa 3aKOHa, MOXKe ce IPENCIUTUBATH HAKOH MICTeKa
POKa o TpM rofMHe Of JaHa eTrOBOT JOHOUIEHA.

1) Y unmany 215 3akoHa o papy (Cnymbenu inachux PC, 6p. 24/05,
61/05 1 54/09) mpomucaHo je Aa ce CMHAMKAT OCHMBA y CK/Iafly ca OIIITUM
aKTOM CHHJIMKaTa.

IIpema ToMe, 3aKOHOM O pajy Huje IPOMMCAHO KO MOXKe OMTH nuiie
opmamheHo 3a 3acTymame U TNpeAcTaB/bame. OCHUBambe, YHYTpaIlba
OpraHmsanMja Kao M cBa Jpyra NuTama Be3aHa 3a jmie obnamrheHo 3a
3acTyname U IpelcTaB/bambe CMHAMKATA, YTBPDYjy ce OmmTuM aKToM CMH-
OMKarTa.

2) 3akoHOM O pajy y wiaHy 233 ctaB 1 u 2 mpommcaHo je fja CUH-
JMKaT, IOCTOIABLM U YAPYXelhe MOCNOofaBala MOry IMOJHETU 3aXTeB 3a
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HpeuCIUTUBame yTBpheHe pernpe3eHTaTUBHOCTY IO MCTEKY pOKa Of Tpu
TOAVIHE Of aHa [OHOIIEHA pellleha U3 WIaHa 228 craB 2, wia”a 231 cTaB
1 u 4nmaHa 232 craB 3 0BOT 3aKOHa. [IpencnuTuBame penpe3eHTaTUBHOCTH
CMHAMKAaTa KOJ IIOCJIOfiaBIia, YTBpheHe pellemeM MIOCTOAABIA, MOXKe Ce I0-
KpeHyTH Ha VHMIIMjaTUBY MOCIOMABLa, ONHOCHO Ha 3aXTeB IPYTOr CHHAMKA-
Ta KOJi TOT IIOCTIOfIaBIia.

3axTeB U3 WiaHa 233 cTaB 2 OBOT 3aKOHA MTOJHOCHK Ce ITOC/IOfaBLy KOT,
KOTa je OCHOBAH CMHJIMKAT 4Mja Ce perpe3eHTaTUBHOCT IpencrnuTyje (4IaH
234 ctaB 1 3akoHa o papny).

ITpema ToMe, pelere O penpe3eHTaTUBHOCTY CUHAMKATA KOj€ je IOHEOo
IIOC/IOfIaBal] y CK/IAJy ca ofpen6aMa 3aKOHa, MOXKe Ce IPEVCINTUBATY HAKOH
JICTEKA POKa Off TpY TOJVHE Of JaHa HEroBOr NOHOLIEHka. Peneme KojuM je
yTBpheHa penpe3eHTaTMBHOCT IIPOM3BOAM IIPaBHO JEjCTBO, CBE JIOK Ce He
IOHece Apyraduyja OfIyKa y MOCTYIKY 3a IpeUCINTBalbe yTBpheHe pernpe-
3eHTaTMBHOCTU. JlaKye, CMHIMKAT 4Mja c€ pelPe3eHTaTUBHOCT IPEUCTIUTY]je
CMaTpa Ce pelpe3eHTAaTUBHUM, CBe NOK IIOCTIOflaBall He JOHECe pellere O
TyOUTKY penpe3eHTaTBHOCTI.

(Myunvpere MuHUCTapcTBa paja M COLMjaTHEe IOMUTHKE,
6poj: 011-00-379/2009-02 ox 01.7.2009. ropuHe)

9. 3aK0OHOM O pajy HMje NPOIMCAHO Ja M IOCTOBU KOju ce 00aB/bajy
II0 OCHOBY YIOBOpa O NPUBPEMEHNM ¥ NMOBPEMEeHUM NOCIOBMMA Tpe-
6a ga Oymy M3 AeNaTHOCTYU WIM BaH AETaTHOCTY IMOCIOJABIA, Ma CMO
MUIbeBka 1A je y 00a HaBegeHa cry4aja Moryhe 3aK/by4UTH YIroBOp O
MPUBPEMEHNM U MIOBPEMEHNM IOCTTIOBUMA.

Y cknagy ca wiaHoM 197 3axona o papy (Cnymbenu inacnux PC, 6p.
24/05, 61/05 n 54/09), mocnogaBar; MoXKe 3a 006aB/bambe IIOCTI0BA KOjU CY IO
CBOjOj IpUPOAM TAaKBY JIa He Tpajy Ay>Ke off 120 pafiHNUX JaHA Y KaJIeH/IapCKOj
TOAMHI [ia 3aK/by4) YTOBOP O 00aB/bamby MPUBPEMEHNX 1 IIOBPEMEHNUX II0-
c7I0Ba ca: 1) He3aIOC/IeHNM /TNLeM; 2) 3all0CIeHUM KOjy pajyl HeIyHO paji-
HO BpeMe — 0 IIYHOT pajjHOT BpeMeHa U 3) KOPYCHUKOM CTapOCHe IIeH3lje.
YroBop u3 craBa 1 0oBOT WIaHa 3aK/bydyje ce y IMCAaHOM OOMINUKY.

IIpuBpeMeHM U TOBpeMEeHM IIOC/IOBM Cy BPEMEHCKM OTpaHNYeHIN.
Onpebenn mocao He MoXe TpajaTy gyxKe of 120 pafHUX KaHa y KaJeHJapCKOj
TOJVHM, @ CBAKOT PaJHOT laHa MOXKe ra 00aB/baT! jeSHO WM BUIIE JINILIA.
Taxobe, jemHO nuite MoXke KOJ MICTOT ITOC/IOAABLA Jla pafu Hajmoyxe 120 pax-
HIUX [JaHA Ha jeHOM IIOCTY, a II0 3aBPIIETKY TOT IIOC/A, MOXE Jja 3aK/by4dn
YyrOBOp O IPUBPEMEHMM U NOBPeMEeHMM IIOCTIOBMMa 3a 00aBjbaibe APYIMUX
MMOC/I0BA.
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ITpema ToMe, HAKOH MCTEKa YTOBOpa O NPUBPEMEHUM ¥ IOBPEMEHUM
IIOC/IOBMMA, TIOCTIOflaBall MOXe Ca MCTUM JIMIEM Jla 3aK/bydl HOBM YTOBOP
O TIIPUBPEMEHUM U NOBPEMEHVM IIOCTIOBMMA 3a O0aB/bame JPYIUX IOC/IOBA
KOju He Tpajy my>ke of 120 pagHux mana.

Taxobe, 3akoHOM 0 pajy HUje NIPONMMCAHO Ha /U IOCTIOBU KOjU Ce
06aB/bajy II0 OCHOBY OBMX yroBopa Tpeba sia 6ymy U3 HeTaTHOCTH MIN BaH
IeTATHOCTH TIOC/IOIABIIA, Té CMAaTPaMo 7ia je y o6a HaBefieHa caydaja Moryhe
3aK/bYYUTY YTOBOP O IPMBPEMEHMM U IOBPEMEHUM IIOCTIOBUMA.

(Mumbere MUHMCTapcTBa pajia M COLMjajIHE IIOJIUTHKE,
6poj: 011-00-519/2009-02 op 7.7.2009. ropuHe)

10. Hema cMeTHM A2 Ce IOAIN O 3aBPIIEHOj IIKOICKOj, OfHOCHO CTPYYHOj
cIpeMy, yOUIIy HaKHaHO Y Beh m3gaTy pagHy KibIDKUIY, HA OCHOBY
HAaKHAJHO OCTaB/beHe jaBHe UCIIpaBe KojuMa ce uctu notsphyjy, 6e3
0031pa Jja 11 je IKOJICKA, OFHOCHO CTPYYHA CIIPeMa CTe4eHa Ipe UIN
MOC/Te M3JaBamba pajiHe KIbIDKIIE.

Y unany 11 IlpaBunanka o pagHoj kvoxuiy (Cnyxbenu inachux PC,
6p. 17/97), npomnucaHo je fa ce Ha CTpaHM 3 pajHe KIIDKUIE Y PyOpUKY
»Ilofany O IIKOJICKOj M CTPYYHOj CIIpeMM” YINCYjy IOJAIM O 3aBpIICHO]
IIKOJIN, CTPYYHOj CIIpeMH, CTPYYHOM MICIUTY M CJI. U3 jaBHe UCIIpaBe M3faTe
ofi cTpaHe opyaimheHe BaCIUTHO-0Opa3oBHe YCTaHOBE Ca OBUM IOflAllVIMa,
Ha3UB M37aBaola, Opoj ¥ JaTyM M3JaBama UCIpaBe.

ITpema ToMe, y pajiHY KIbVDKMILY YHOCE Ce ITOAIY O 3aBPIIEHO]j IIKOIM,
CTPYYHO] CIIpEMU 1 C/1. U3 jaBHUX MCIIpaBa KojiMa ce IMOTBphyjy Tn mogarmu.
To sHaum fa ce mojay o 3aBpLIEHOj LIKOMM, CTPYYHOj CIPeMM, CTPyIHOM
VICOUTY ¥ JPYTMM BUIOBUMa oOpas3oBama YINCYjy Y PajHy KIJDKUIY Ha
OCHOBY AMIUIOMA U PYTUX jaBHUX UCIIPABA y CUCTEMY 00pa3oBamba.

Hagepenn moganm, 1o MpaBULy, YINCYjy ce V pafiHy KIIDKUIY IpuU-
NIMKOM M3JjaBaba pajHe Kibioknie. MehyTum, Hema cMeTHN [ja ce ofjany o
3aBpIIEHO] IIKOJICKOj, OMHOCHO CTPYYHO] CIIpeMMU, YIMIIy HakHagHO y Beh
U3JIaTy pajiHy KIbVDKUIY, HA OCHOBY HAaKHAJHO JOCTaB/beHe jaBHE JICIIpaBe
KOjuMa ce MCTM noTBphyjy, 6e3 0631pa ma 1mu je MIKOJICKA, OJHOCHO CTPy4YHa
CIIpeMa CTedeHa IIpe W/IM ITOCTIe M3/laBamba pajJHe KIbVDKUIIE.

VcToBpeMeHO CTpaHKa je oOaBelITeHAa fa je HeH 3aXTeB YCTYIUbeH
MuMHUCTapCcTBY NpOCBeTe Ha HAIJIEXHOCT, a pajiy laBamba MUIIbema M
M Cce MPUIOXKeHa TOKyMeHTa MOTY CMAaTpaTy jaBHOM JMICIIPABOM O CTeYeHOj
IIIKOJICKOj CIIPeMU y CMUCTTY IIPOINCa 0 00pa3oBaiby.

(Munupewe MuHuUCTapcTBa paja M COLMjaTHe IOMUTHKE,
6poj: 113-03-81/2009-02 ox 18.7.2009. ropue)
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11. OcHOB 3a 06paYyyH OTHPEMHIHe 3alIOCIEHOM KOMe je IMpecTao paj-
HM OTHOC 300T IpecTaHKa NOTpebe 3a HeroBUM pafoM je ucnnahena
NpoceYHa MeceyHa 3apaja 3aloC/IeHOT 3a MOCIeba TP Mecela Koja
NpeTXxofe Meceny y KojeM ce ucinahyje ornpeMHnna. YKonuko je pe-
Ipec 3a roguimbyu ogMop ucnaahieH y Mecely y KoMe je 3alioCIeHOM
NPecTao pajHN OTHOC, MCTH He Y/Ia3! Y OCHOB 32 00pavyH OTIPEeMHU-
He, ¢ 003upoM ma Huje uciaheH y mocnegma Tpu Mecena, Koja npert-
Xofie Mecelly y KojeM ce ucmnahyje ornmpeMHuHa.

Y unany 158 craB 1 3akona o pany (Cnyxbenu inachuk PC, 6p. 24/2005,
61/2005 1 54/09) npomnucaHa je o6aBe3a IIOC/IOfABIA a IIpe OTKa3a yroBopa
0 pajy, y cMucny 4iaaHa 179 Tauka 9) oBOr 3aKOHA, 3aIIOC/IEHOM WCIIIATH
OTIIPEMHVHY y BUCMHU YTBp)EHOj ONIITUMM aKTOM WIN YTOBOPOM O pajy.
OTnpeMHNHa He MOXKe OUTHU HMKa off 36upa TpehuHe 3apaje 3amocieHor 3a
CBaKy HaBpIIIeHY TOAMHY pajia Y paJHOM OfHOCY 3a pBux 10 rognHa mpose-
[EHMX Y PaJHOM OJHOCY U YeTBPTUHE 3apajie 3all0C/ICHOT 3a CBaKy HapelHy
HaBpIIeHY TOAMHY pajja Y paJjHOM OJHOCY IpeKo 10 ropuHa IpoBefeHNX y
pagHOM opfHOCy (w1. 158 cT. 2 3akoHa).

3apajoM y cMmcry wiaHa 158 oBOr 3aKOHa cMarpa ce IpOCeYHa Me-
CevHa 3apajia 3aloC/IeHor ncIrtaheHa 3a mocyemba TpU Mecela Koja IpeTxo-
ie Mecelly Y KojeM ce ucmtahyje ormpemunHa (wi. 159 3akoHa).

OcHoBully 3a UCIUIATY OTIPeMHNMHE YMHE CBA IPMMama U3 pajiHOT
OJHOCa Koja ce y cMucny wiaHa 105 ctaB 1 u 2 3akoHa 0 pafily cMaTpajy 3apa-
TOM, a KOja je 3aIl0CTIEH! OCTaBapuo 3a MOC/Iefiiba TPY Mecela Koja IpeTXofe
Mecelly y KoMe ce JcIvtahyje oTIpeMHMHA.

IIpema ToMe, 3aKoH je yTBpAMO 06aBe3y MOCTOAABIIA 1a 3aII0C/IEHOM
UCIIATV OTIIPEMHUHY IIp€e OTKa3a yroBOpa O pajly y CMUC/Iy WiaHa 179 Tauka
9) oBOr 3aKOHA, Y BUCMHM YTBPHEHOj OMIITIM aKTOM MV YTOBOPOM O pafy.

Vmajyhu y Buny gma je, ocHOB 3a oOpadyH oTHpeMHNUHe ucitahena
IpoCeyHa MeceyHa 3apajia 3aIl0CIeHOT 3a IIOC/Ieba TPY Mecella Koja IpeT-
XOfle Mecelly y KojeM ce ¥CIUTahyje OTIIpEeMHMHA, TO YKOJIMKO je perpec 3a
ropuimby ofMop ucivtaheH y Mecelly y KoMe je 3allOCTIEHOM IIPeCTao paj-
HJ OJHOC, UCTU He Y/1a3uU Y OCHO8 3a 00pauyH oililipeMHuHe, C 003MPOM Ha
HMje ucIvtaheH y mocienma Tpy Mecela, Koja IIPeTXOfie Mecelly y KojeM ce
ucnnahyje ornmpeMHnHa

(Myunvpere MuHHUCTapcTBa paja M COLMjaTHEe IOMUTHKE,
6poj: 120-08-281/2008-02 ox 15.7.2009. ropuHe)

12. 3ax/pyunBameM yropopa u3 wiaHa 48 cras 4 3akoHa o pafgy, He 3a-
CHMBA Ce PaJHIU OJHOC M /INIe Koje 06aB/ba MOCIOBE IMPEKTOpa Ha
OCHOBY TOT YyTOBOpPa He CMaTpa ce MNIEeM y PaJHOM OJHOCY.
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ITpema unany 48 3axona o papy (Cnyxbenu inachux PC, 6p. 24/05,
61/05 1 54/09), nupeKkTop MOXKe fia 3aCHyje pafiHU OFHOC Ha HeoxpeheHo nmm
onpebeHo Bpeme.

PagHu ofHOC 3acHMBA ce yTOBOPOM O pajy.

PagHu opgHoc Ha ofpeheHO Bpeme Moxe [ia Tpaje O MCTeKa poka Ha
KOju je n3abpaH JUPEKTOP, OFHOCHO JIO HerOBOT paspellerha.

Mebycobna npaBa, 06aBe3e 1 OTOBOPHOCTH AMPEKTOPA KOjU Huje 3a-
CHOBAO pajlHU OFHOC U TocnofaBLa ypebyjy ce yroopom.

JTuue xoje 06aB/ba IOCTOBE AUPEKTOpa M3 CTaBa 4. OBOI WIAHA MMa
IpaBO Ha HAaKHAJY 3a paj| Koja Ma KapaKkTep 3apaje ¥ fpyra npasa, obasese
Y OATOBOPHOCTH y CK/IA[iy Ca YTOBOPOM.

YroBop 13 CT. 2 1 4 OBOr YIaHa ca AUPEKTOPOM 3aK/bydyje y MMe
IOCTIOfABLA YIIPaBHU Ofi00P, a KO MOCIOAaBLA KOJ Kora Huje 06pa3oBaH
yIpaBHU 0f00p — OpraH Koju je oapehen akrom nocnonasiia.

IIpema ToMe, 3ak/byunBameM yroBopa M3 4aaHa 48 cTaB 4 3akoHa O
pany, He 3aCHUBA Ce PajiHV OHOC U JINIie Koje 00aB/ba IIOCTIOBE AUPEKTOpa
Ha OCHOBY TOT YrOBOpa He CMaTpa ce JIMIEeM Y PaJHOM OJHOCY.

(Munupewe MuHuCTapcTBa paja U COLMjaTHe IOMUTHKE,
6poj: 011-00-112/2009-02 ox 15.7.2009. roguxe)

13. IlocnogaBan, y KOHKPEeTHOM CIy4ajy HeMa o0aBe3y [la 3amoCIeHOT
npeMecTH Ha Apyre NOCIOBe IIpeMa BUIIEM CTENEHY CTPYYHe CIpeMe
KOjH je 3aI0C/IeHN HAKHAHO CTeKa0 HAKOH 3aCHUBaIba PAHOT OHO-
ca, Kao HHU fa 3anocneHoM yBeha 3apany, umajyhu y Bugy ga sanocme-
HM MMa IPaBO Ha 3apafgy, Koja ce yrBphyje yroBopom o pagy mpema
MOCTIOBNMA Koje 00aB/ba, a He IIpeMa CTPYYHOj CipeMy KOjy MMa.

YroBop o pajly je aKT O 3aCHMBamby PaHOT OfHOCA KOjuM ce ypebhyjy
npaBa U o6aBe3e U3 PaJHOT OfHOCA M3Mel)y 3al0C/IeHoT 11 OC/IoAaBIa. YTo-
BOP O pafy, IOpPeJ OCTAIOT CafpP>KU BPCTY U CTEIIEH CTPyUYHe CIpeMe, BPCTY
¥ OIUC TIOCTIOBA KOje 3amoc/ieHn Tpeba fa 06aB/ba M HOBYAHY M3HOC 3apa-
me - wiaH 33 3akoHa o papy (Cnyxbenu inachux PC, 6p. 24/05, 61/05, n
54/09).

[TocromaBar; MOYKe 3aIIOC/IEHOM [ia TIOHYAM M3MEHY YTOBOPEHMX YCIIO-
Ba paja (aHeKkc yroBopa o pany), usMehy ocramor, pagum mpememiraja Ha
Apyru oprosapajyhu mocao, 36or nmorpebe mporeca 1 opraHmusalje paja;
oxroBapajyhum mocnom cmarpa ce mmocao 3a 4nje ce obaB/bame 3axTeBa ICTa
BPCTA U CTelleH CTPy4YHe cipeMe Koju cy yrBpheHu yrosopom o pany (4.
171 ct. 1 Tau. 1).

[Tpema TOMe, ITOCTIOfABAL] MOXKE fla TIOHYAM 3aIIOC/IEHOM IIPeMeIlITaj Ha
APYTU II0CA0 — aKO TO 3aXTeBajy HoTpebe mporieca 1 opraHusanuje paga. [la
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NN Cy Y KOHKPETHOM C/Ty4ajy HacTymmIe IoTpebe Ipoljeca ¥ opraHusanuje
pajia 1a 611 ce 3aII0CTIEHOM IIOHYAWIO A pajy Ha APYTYUM IIOCIOBYIMA, OIJIY-
Ky JJOHOCHU IIOC/IOfiaBall.

C 003upoM Ha HaBeJjeHO, IIOCTOAABAl] Y KOHKPETHOM C/Tydajy Hema
obaBe3y jja Bac mpemecTu Ha #Ipyre IIOC/IOBe IIpeMa BUIIEM CTEIIeHy CTPy4YHe
cripeMe KOjyi CTe HaKHAJHO CTEK/IM HAaKOH 3aCHMBama PajIHOI OJJHOCA, Kao
HI 7fa Bam yseha 3apapny, umajyhu y Buay ma samocieHu nma mpaBo Ha 3a-
pany, Koja ce yrBphyje yroBopom o pajgy mpema mocnoBuMa Koje 06aBpa, a
He IpeMa CTPYYHOj CIIpeMI KOjy MMa.

(Munuvserwe MuHNCTapcTBa paja U COLMjaTHe IOTNATHKE,
6poj: 011-00-215/2009-02 ox 15.7.2009. roguxe)
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Muauua hOCOBUh-KUTU'R
cexkperap Cyna yactu npu IlpuBpegnoj komopu beorpapma

MN3BO[ M3 ITPAKCE CYJA YACTHU 11PN
ITPMBPEJHOJ KOMOPU BEOI'PATA

1. IToTpomay uMMa MCTa NpaBa Ha peKIaMaliijy HeMCIPAaBHOT IOKIOHA
KOjH je o610 of MpopaBIa y3 KyIUbeHU NPOU3BOJ, KAao M Ha KyIUbeHU
NpOU3BOJ, Ia YKOIMKO MPOAaBall MPONYCTH [Aa IOCTYHNU IO TaKBOj
peKIaManyju, YMHI NOBPeRy KOOPUX MOCTOBHUX 00114aja M IOCTIOBHOT
Moparna.

O6pasnoxeme:

Ourrehenn je Ko OKPUB/BEHOT KYIIMO TB allapaT X TOM IPYWINKOM JI0-
6110 of OKpPMB/BEHOT Ha ITOKJIOH JiBY IUtejep. Ha mokomeHOM amapaTy Ha-
CTao je KBap y TapaHTHOM POKY.

Owrehenn je mokymrao ma ce obpary opnamrheHoM cepBucCepy amyu
HUje yCIleo M3 pasjiora IITO je CepBlcep, Ha3HAuYeH y TapaHTHOM JIACTY, Y
mebyBpemeny, mpectao ca pagom. OmreheHn je usjaBuo pexnmamanyjy
OKPUBJ/bEHOM Ka0 IIOK/IOHOJABIIY.

OKpuB/beHN je y CBOjOj oBOpaHy M3jaBMo [ja Hifje fy)KaH Ja HaBe/leHN
arapar Iabe Ha CepBUCUPAbe, jep je y rapaHTHOM JINCTY HaBefeH oaurhenn
cepBucep KojeM Tpeba fa ce obpaTu omrehenn y caydajy ga KBap HacTaHe
y rapaHTHOM poKy. OKpMB/b€HM je amapar MIIaK IPUMMO pajii IOIpPaBKe
HaBoziehn f1a je To yYMHMO He 3aTO LITO je TO HeroBa 3aKOHCKa o0aBe3a, Beh
U3 pasjiora MOCTIOBHOCTH, OFHOCHO Aa 6u omreheHoM omoryhmo mompasky
HaBeJeHOT amapara. Amapar je 3aJip>Kao HeCpasMepHO JyTO, OKO [iBa Mecelia
6e3 ukakse nHGOpManuje 0 MOryhHOCTM HOIpaBKe.

Omrrehenn He3a0BO/baH MOHAIIAKEM OKPMB/BbEHOT, obpatno ce Cyay
4acTy, cMaTpajyhm fia je moHamame IpofaBlia CYIIPOTHO HOOPUM IIOC/IOB-
HMM 00MYajyMa ¥ OCTIOBHOM MODATy.

Cyp je 1o CIpoBefieHOM IIOCTYIIKY OLIEHMO, Ja je OKPMBJ/bEHM OMO y
o6aBe3n Ia OATOBOPM Ha PeKIaMalijy M3jaB/beHY Ha IIOKJIOHEHM aIlapar,
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y MICTOM POKY Koju je mpomnucan KofjekcoM IoCioBHe eTHKe 3a OfIr0BOP Ha
peK/IaManyjy 3a KyIUbeH) IIPON3BOJ, ONHOCHO [a MCTY Pell IO IOCTYIKY I
Ha Ha4YMH KaKo je TO JYy>KaH fla ypaiu Kajia IOTpoLIay peK/IaMMupa KyIUbeH!
IIPOM3BOJ.

Cyp je LieHNo HaBOJe OKPUB/bEHOT Y OfOPaHy /M VX HYje IPUXBATUO
Kao omnpasjasajyhe, moce6HO LITO je HAaKOH M3jaB/beHe peKIaMallje MoKa-
320 HeMapaH U HempodecnoHamaH OHOC y OTK/Iambamy KBapa Ha alapaTy
KOjy je a0 Ha IIOK/IOH, OJHOCHO ja je omreheHOr gapuBameM, U3/IOXKIO
HEIIPMjaTHOCTUMA U TyO/berby BpeMeHa.

Cyp je HalIao Ja je OKPUB/bEHN YYMHMO HOBPEAY HOOPUX HOCTOBHMX
o614aja U IIOCTIOBHOT MOpajia 1 U3peKao My ofiroBapajyhy mMepy ApyluiTBeHe
AUCLUIUIVHE, IIPU 4eMy je IOCeOHO LeHMO OKONMHOCT Aa owrteheHu He 6u
3aK/by4lMO OB3j KYIIOIPOJajHM YTOBOP fia je 3HAaO [a je IOK/IOImEHN amapar
HelCIIpaBaH, OJHOCHO fa he My 6utu oHemoryheHoO cepBuCHpame UCTOT Y
CIy4ajy KBapa 1 Aa he jomr nmaryu v HeyrogHOCTH.

(Opnyka Cyma wactu npu Ilpuspennoj xomopu beorpapa
C. 6p. 30/08 oz 30.9.2009. ronmHe)

2. IIpuBpepnu cy6jeKT Koju IMpUINKOM o06aBbama (pucKanusanmje Kace
IPONYCTH [ia Y QICKATHY KaCy yHece MOpef 03HaKe ajjpece IMPOajHOT
00jeKTa M 03HaKy afipece CeMIITA KOPMCHMKA YCIIyTe, a LITO je 00aBes-
HU Jeo (uckanHor payyHa, ycief Yera KOPUCHUK yCIyre IpeTpI IiTe-
TY, @ YCIYTy HAaIUIATH Ko JIa je mocao 06aByMo y CKIafy ca MO3UTUBHUM
IPOMNCUMA, YMHY NOBPeAy KOOPHX MOCTOBHUX 00MYaja U MOCTOBHOT
Mopana.

Oo6pa3snoxeme:

[TprnmkoM KOHTpPOJIE MHCIIEKTOPa YTBPhHeHo je fa Ha puckamHOM pa-
4yHy omTeheHOr HMCY HasHaYeHM IOIITAHCKY OpoOj, HA3MB MecTa U ajpe-
ca CeMINTa, 1A je MHCIEKTOp JIOHEO OIIYKYy O KaKibaBamy omTehenor u
3aTBapamy MPOJAjHOT 06jeKTa Ha JieBeT JaHa.

Omrrehenn je 06aBecTO OKPUB/BEHOT KOji je BpUIMO HYUCKAIM3ALV}Y
¢uckanHe Kace y HeroBoM IpofajHOM 00jekTy, o HactamoM porabajy, amm
je HaKOH HOOMjeHOT OfrOBOpA Off OKPUB/BEHOT [ia je CBe Ypajyo y CKIamy
ca 3aKOHOM U Hermpama Kpusuiie 36or forahaja koju ce gecuo omrehenom,
nogHeo npujaBy Cymy 4yacTu 36or mospefe fOOpPMX IMOCTOBHUX 0o0Mdaja 1
IIOCTIOBHOT MOpaJIa.

Y HOCTYIKY Ipef CYJOM OKPUBJ/bEHU je Y CBOjoj OfOpaHM HaBeo je ja
je duckammsanujy kace omreheHor usBpno y cKIafy ca 3akoHOM o ¢u-
CKa/IHMM KacaMa, Jla je TOPecKy MHCIEKTOP MPVINKOM KOHTpoJIe omTeheHor
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yTBpAMo onpeheHe HemocTaTKe amy HMje YTBPAMO OATOBOPHOCT HUTHU KpH-
BUIy OKpUBJbeHOL, Beh omrehenor xao BracHmka kace. Cmarpa fma cy ce
TaKBe CTBapM JlellaBajie y IPAKCU alu Jia je Y KOHKPETHOM CTy4ajy KaKibeH
camo omrehenn. ITo memy npobem je HacTao jep y 3aKOHY KOju perysuiie
OBy 00/1aCcT He IIOCTOjU fIa je MOTPeOHO y (UCKaIHY Kacy YHETH IOaTKe O
Ha3MBYy U cegmiute pupMme.

ToxoM mocTynka HeCyM/bMBO je YTBpheHO a je OKpMB/beHM U3BPIINO
¢duckammsaunjy Kace ourreheHor, na je op omrehenor fo6mo cse norpebHe
noparke Koju cy npegsubenu BakehuM mpommcyma Koju perymmiry o6-
MacT puckanmmsanuje, fa je HAIJIATUO YCIyry UCKanM3anuje Kace U fia je
OKPMB/bEHM) MMao 006aBe3y Ha M3BPIIM PUCKaIM3aLNUjy Kace y CBeMy Y CKIa-
Iy ca 3aKOHOM, a Jja y GUCKamHy Kacy omTeheHOTr, CBeCHO Iopes O3HaKe
afipece IpofiajHOT 00jeKTa, Huje YHeO U 03HaKy afipece ceguiura omreheHor,
IITO je 06aBe3HU Heo (PUCKaTHOr padyyHa npema wiany 7 IIpaBmmHuka o
KOHTYpM M OuTMany (UCKaJTHOT JIOTa, M3ITeRy (PUCKaTHMX JOKyMeHaTa U
3Havema MOojeIMHNX I0fjaTaKa CaipyKaHMX y PUCKaTHUM JOKYMEHTUMA, KOju
ce mpuMemyje o 1.1.2005. rogyHe u KojuM ce ypebyjy usrien u HeonxonHa
cafip)XMHa (UCKaTHNUX Jcedaka M QUCKaTHUX HOKyMeHaTa y CKaamy ca 3a-
KOHOM 0 (pucKa/HUM Kacama.

Ha ocnoBy nasemenor Cyp je Ha HeCyM/bMB Ha4MH YTBPAMO OfrO-
BOPHOCT OKPMB/bEHOT 3a HENpPABMIHO M3BpIIeHy NUCKanM3alyjy Kace
omreheHor, 36or yera je omreheHoM pemereM OpraHa HaJIeKHOT MHM-
CTapCTBa M3peYeHa IOpef MpUBpeMeHe Mepe 3abpaHe o0OaBjbarba JeTaTHO-
CTH y NIPEKpPIIAjHOM HNOCTYIKY, ¥ HOBYaHA Ka3Ha.

Cyz je NIpuINKOM U3pUIIalka BPCTe Mepe OpyLITBeHe AVCHUIUINHE Lie-
HJIO CBe OKO/THOCTYM KOHKPETHOT C/Iy4aja Koje Cy Ouie off yTuIjaja ia oHa byze
IpaBIIHO ofabpaHa I ofiMepeHa, a Off OTe>KaBajyhyx moce6HO UnmbeHNIry fa
je ycnen mocTyTmama OKpUB/bEHOT, olTeheHy mpeTpreo MaTepyjanHy LIITETY.

(Opnyxa Cynma wactu ipu IIpuspenHoj komopu beorpanma C.
6p. 36/09 ox 16.9.2009. rognHe)

3. IlpopaBan, mocrynma y ckiaagy ca foOpuM HOCIOBHUM o0OMYajuMa M
MOCTIOBHMM MOpANOM Kajia MPWIMKOM NpUXBaTama peKlIaManmje Ha
KyIUbeHM NPOM3BOJ, 4Nja je MaaompopajHa neHa y MehyBpemeny op
KYIIOBJIHE 10 peKIaMaluje CHIbKEeHa, BpaTyl MOTPOIIAYy OHaj HOBYaHM
M3HOC KOjH je MOTpoLIay IIaTio.

Oo6pasnoxeme:

Tysxunar; Cyfa 4acTyt TOKPEHYO je IOCTYIIAaK POTUB OKPUB/bEHOT 360T
TOra, LITO je HMPWIMKOM IpMXBaTama peKIaMalyje of crpaHe omurreheHor,
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U3jaB/beHe Ha KyIbeHe IyIIeNe, IIOHYAMO JJa MY BpaTH CHIDKEHY MaJIONIPONajHY
LIeHy LIMIIENA, OFHOCHO M3HOC of 5.690,00 nunapa, ymecto 8.090,00 guHapa,
KOJIMKO je omTeheHn cTBapHO IUIaTHO.

OKpuB/bEHN je OCIIOpPABAO A je YYMHMO IOBPely KOja My Ce CTaB/ba
Ha TepeT, 0631poM fia je omreheHoj koja je 61Ia U3pMUNTa y CTaBy A Xemu
caMo Jia joj ce BpaTy Hasaj HOBall, OMO CIIpeMaH fia joj UCIUIATX BPETHOCT
nunena Ha AaH Bpahama, ogHOCHO 5.690,00 muHapa, mTo omrehena Huje
IpUXBaTHIIA.

Haxon cnpoBefieHOT JOKa3HOT IOCTYIIKA M caciayluama omrehene y
CBOjCTBY CB€JJOKa, KOja je M3jaBujIa Jla Yy BpeMe peKlaMuparba LieHa LuIesna
HIje 6M/Ia CHVDKEHA, CYJL je YTBPAYO Jia Cy Ce Y pafbaMa OKPUB/bEHOT CTeK-
Ma cBa 6UTHa obenexja MOBpAe MOOPMX MOCTOBHMX OOMYaja ¥ MOCTOBHOT
Mopasna 13 4naHa 56 ctaB 3 Kopekca 1ocmoBHe eTuKe, KOjUM je MpONMcaHo
7la YKONMKO TpopaBal; Habhe ma cy mpuroBopy Be3aHM 3a IPOU3BOJ U YCIIy-
Ty ONpaBIaHM, IPUBPENHN CYOjeKT je JyXaH Aa MOTpOIIavdy IHOHYAN APYrU
IpOM3BOJ, BpaTu M3HOC ITaheHe IleHe MM OTK/IOHN HefocTaTke. Vimajyhm y
BUJY HaBeJeHO, CYJ je MUIIbeba [ je OKpUB/beHN! 610 y 06aBesl, y CKIafy
ca HaBeleHOM ofipebom Kopekca, fa omrrehenoj Bpatu usnoc og 8.090,00
IMHApa, KOMMKO je omTeheHa u MmiaTmma numerne.

Cyp je moce6HO 1IeHIO HaBOJle OKPUBJBEHOT, Y Jieny fia je IIpaBumHuK o
pelllaBamy IpUroBOpa-peKIaMalyije Ha KyIl/beHe IIPOM3BOJie Y CBeMY ycaria-
CMO ca 3aKOHOM O 3aLITUTY IOTPOLIAYa, U fa je Y wiaHy 6 ucror IlpaBumnn-
Ka, npenBubeno fa omrehenu y caydajy onpaBiaHe pekiamanuje, MMa mpa-
BO Ha nospahaj nsHoca mwiaheHor 3a Taj MPoM3BOJ Y BUCMHM Ma/IONPO/IajHe
IieHe Ha 1aH Bpahama, Kao jefHO o TpM anTepHaTUBHE MoryhHOCTH.

Cyn je Hamao fia je OKPMB/BEHM IIOCTYINMO CaMO NENMMMUYHO IIO
pexmamanuju omreheHe, anu Aa Huje MOCTyIMO y cknany ca Komexcom mo-
CTIOBHe eTMKe, jep Kao 4naH IIpuBpenne xomope beorpaja mayxaH je ma ce
npuapxasa oapenaba Kopmekca, kojum je, nusmeby ocrasor, mponucaHa o6a-
Be3a fla ce OpraHM IpMBPENHOr cybjekTa cTapajy o nmpumenu Kopekca u y
TOM LIW/BY NIpeRy3uMajy Mepe obe3behema kako Ou ce MOCTyNuM M aKTUB-
HOCTH Y TIPUBPENHOM CybjeKTy ycKmagumm ca oapenbdama Kopmexca.

Cyp je mpuxBaTio of6paHy OKpUB/bEHOT fia je [IpaBMIHMK O pelaBamy
IPUTOBOpa-peKIaMalyije Ha KyIl/beHe ITPOM3BOoJie, ycaralleH ca 3aKOHOM O
3aLITUTY NOTPOLIAYA, KA0 TAYHY ¥ APTYMEHTOBAHY, a/IM KAKO UCTH HUje yca-
rranreH ca KomekcoM mocioBHe eTmke, Koju faje Behy cTenmeH samrrute mo-
TpoIlaYyy Of] 3aKOHa, TO je 0Baj CyJ, HeCYM/bMBO YTBPAMO Jia je OKPUB/bEHU
OfITOBOPAH 3a HACTa/y IIOBPeMly 300r Jera ra je Or1aciio KpUBUM.

(Opnykxa Cyma wactu npu Ilpuspennoj xomopu beorpapa
C. 6p. 62/09 oz 30.9.2009. ronnHe)
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4. CepBucep Koju ofduje peKknaManyjy KOPUCHUKA YCIyre Aa MONMPAaBU
TeneOHCKN alapar y rapaHTHOM POKY, He UIHU IOBpeRy A06pux Io-
CIOBHUX 00MYaja M MOCTOBHOT MOpana, aKko je oumrteheme Koje ce pe-
KI1aMupa, HaCTaHAa/I0 HECTPYYHUM M HeoBnamrhenum OTBapameM MO-
6unHor renedona.

Oo6pasnoxeme:

Tyxuman Cyga 4acTu NOKpPEHYO je NMOCTYHaK IPOTUB OKPUB/HEHOT
360r moBpesie OOPUX IOCTOBHUX 0OMYaja M IIOCTOBHOI MOpasa, 3aTO IITO
je omrreheHOM-KOPYCHUKY YCITyTe, IIPYIMKOM CEePBUCHPamba MOOVITHOT Tele-
¢oHa, Koju ce nocne kpahe ymorpe6e MokBapro y rapaHTHOM POKY, IIOHMIII-
THO T'apaHIINjy Y3 HaBOJHO 06pasioxeme, a je TenedOoH OTBapaH Off CTpaHe
HeoB/IallheHuX IuIa.

OKpuB/beHN je y ofOpaHy OCIIOPMO HaBOfe M3 MCTOT, HaBozehu fa je
npenMeTHN TenedoH ToHeo y cepBuc omTeheHn Ha MONpPaBKy ca ONMMCOM KBa-
pa »He mamu‘. ITo npujemy TenedoH je mat y papn. [Ipuninkom npujema rere-
¢$oH HMje OTBapaH, OJHOCHO IpeI/efiaH, jep Mlie Koje pafiu Ha IpujeMy Huje
oB/amheHo fla yCTaHOBY KBap HMUTH je TO OffMax M Ha JMI[y MecTa moryhe.
Hakon mperiena amapaTta Of CTpaHe OB/IAIINeHMX pagHUKA OKPUB/BEHOL,
YCTQaHOB/bEHO je Ja je amapaT OTBapaH Off CTpaHe HeoBIalIheHOr IuIa.
Omrrehenn je monmcom o6aBeInTeH, y3 HaIIOMEHY JIa je rapaHIMja IOHNIITeHa
U Jia My ce amapar Bpaha ca usBemTajem, /ja KBap KOjyi HaCTaHe Ha OMMCAHU
Ha4MH, HKje o6yxBaheH rapaHTHMUM yclIoBUMa U fia O IjeHa HompaBke Oua
Beha of LleHe HOBOT amapara ¥ TUMe HEeMCIUIATHBA. Y3 JOIMNC JJOCTaB/beHa
je m n poromokymenranuja. IToce6bHo je mcrakao, ma je owmamheHu cep-
BUICEp 3a allapare Te Mapke, U Jja My IpousBobadu IpusHaje CBe TPOIIKOBe
CepBUCUpamba-TIoNpaBKe allapara y rapaHTHOM POKY, TaKo Ja Huje 610 pas-
7oTa Jia IpeiMeTHN TenedOH He IONpaBM, OCUM Kaja ce Pajy O KBapy Ha-
CTa/IoM OTBapameM TenedoHa Off CTpaHe HeCTPydHe 0cobe, y KOM CITydajy ce
rapasiiyja IOHMIITABA.

Cyp je Ha HeCyM/bJB HA4VH Y TBPAVIO /1A je allaparT Off CTpaHe OKPUB/bEHOT
IpernefaH KOMVUCHjCKYU 1O YTBphHeHOM IPaBUIHUKY, CaulibeH M3BEIITaj 10
yTBpheHnM npasmanMa ca objanrmereM 1 GOTOFOKYMEHTALN)OM, U3 KOje ce
jacHO BUAM Ja Cy Ha TenedOHY M3rpebaHy KOHTAKTM Kao U TParoBU JIeMHE
nacre. Amapar je ¢pororpaducan u ¢pororpaduje ce 4yBajy y apXuBy, Kaxo je
TO ¥ IPOIMCAHO MIPABMINMA OKPVB/bEHOT.

Cyn je Hallao Ha je OKPUB/BEHM YPERHO NCIOLITOBAO CBe dase y
cepBUCHpaBy Kako To npexsubajy [IpaBuaHNIM OKPUB/BEHOT, O CBeMY 06a-
BecTHO olITeheHor y3 HamOMeHy Jja ce rapaHIyja MIOHNUIITABA, IIa KaKo HeMa
[I0Ka3a fia je OKPYMB/bEHM Ha OMIO KOjU HA4MH HOCTYIINO CYIPOTHO Ofpen-
6ama 3akoHa o 3aumITuTH morpornava, Kogekcy nocnosne ernke u Ipasun-
HMIVIMA KOje je JOHeO OKPMB/bEHM a TUYY Ce MOCTymama ca ypebajuma po-
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HETUM Y CEepBIUC, TO II0 Ha/laXXeby CyAa Huje OMIO JOKasa JIa je OKPUBJ/bEHN
YYMHIO HOBpPeRy JOOPYUX MOCTOBHUX 00MYaja ¥ MOCIIOBHOT MOpasa Ha IITe-
Ty omreheHor, I1a je Ha OCHOBY CBera MIBHETOT CYJ| OKPUB/BEHOT OCIO00AMO
Of OJITOBOPHOCTH.

(Opnyka Cyma wactu npu Ilpuspennoj xomopu beorpapa
C. 6p. 35/09 op 27.10.2008. ropnHe)

5. IlpuBpemHM Cy6jeKT je Ay>KaH a OMAX, a HajKaCHMje Y POKY Off 0caM
JlaHa Off laHA IpMjeMa peKIaMalyje, OiTOBOPY Ha IPUToBope 1 Kanbe
MOTPOIIaYa, a HeroB CTaB MOBOJOM 3aMeHe PeKIaMUPAHOI NMPOU3BO-
ma u Bpahama HOBIa, MOpa GMTH jacHO CAONMIITEH KYNIy IMPHUINKOM
KYIIONIpofiaje, y CYIPOTHOM YMHI MOBPERY MOCTOBHOT MOPAa.

Oo6pa3snoxeme:

OnTy>XHUM IIPEfiTIOroM OKPMB/BEHOM jé CTaB/b€HO Ha TepeT Ja Kao
IIpojaBall Ha Majio 1 oBjaurheHy cepBucep 3a padyHap Koju je omreheHn Ky-
0, a KOjU Ce Y TAPAaHTHOM POKY ITOKBapyo, Huje 611aroBpeMeHO OiIr0BOPIO
Ha peKJIaMaltjy, HUTY IOCTYIIVO II0 MICTOj. ¥ TapaHTHOj M3jaBy OKPUB/bEHN
je mspmunto HaBeo fa he omrehenom, ykommko He Oyzie MOrao Jja OTK/IOHU
KBap mwiu He 6yne y moryhHocti ma samenu ypebaj y poky ox 45 mana of
JaTyMa IpujeMa Ha cepBuC, butu BpaheH mmahenu u3HOC 3a JaTy IPOU3BOK
y BUCUHM LieHe TOT IIPOM3BOJa Ha laH nospahaja ¢puHAHCKjCKMX CpecTaBa.

Y HOCTYNKy Ipef Cy[OM OKPMB/bEHM HUje a0 NUCaHy OfOpaHy, Ha
IpeTpec HUje JOIIA0 MAKO jeé YPeJHO M03BaH a CBOj M30CTaHAK HUje OIpaB-
1ao.

Ha ocHOBY n3BeieHNX foKa3a Cy/ je yTBpAMO Aa omTeheHy Kynmo Kop,
OKPMBJbEHOT padyHap 3a LeHy ofi 44.999,00 munapa, fa ce UCTU HAKOH [iBa
Mecella Off KyIIOBMHe IIOKBapuo, fia ce oumreheHn o6paTtino OKpuB/bEHOM Kao
opramheHoM cepBucepy 1 fia je gaHa 20.10.2008. roguHe npeao padyHap Ha
HOIPaBBKY, 003MPOM JIa je KBap HACTa0 y FAPAaHTHOM POKY.

Kako f0 3ax/bydema IOCTyIKa Hpel CY[OM, OKDUB/bEHU HMje
omrreheHOr 06aBeCTIO O MCXOAY peK/TaMalije, OffHOCHO CIIOPHY padyHap Hije
TIIONIPABNO, HUje 3aMeHNO 3a JPYTH, HUTH je BPaTHo HoBal| Ha uMe ImaheHe
IeHe, CYNPOTHO MpPaBWIMMa KOje je caM jacHO caommuTuo omreheHOM Kao
KYIIy Y TaDAaHTHOj U3jaBU, KOjy MYy jé JJaO HPUIMKOM KYIOBMHE, TO j€ CYyJ
Halllao Jla je OKPUB/bEeHM IIOCTYIMO CYIPOTHO 4naHy 56. Kozekca mocnosHe
eTHKe, OIJIACKO Ta KPMBUM 32 OINMCAaHY ITOBPENY AOOPUX MOCTOBHUX 06MYaja
¥ TIOC/IOBHOT MOpasIa KOjy je YIMHNO Ha IITeTy olTeheHor.

(Opnyka Cyma wactu npu Ilpuspennoj xomopu beorpapa
C. 6p. 50/09 u C. 6p. 51/09 op 9.7.2009. roguse)
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6. TypucTnyka areHnmja Koja NIPHINKOM OPraHU30BAHOT TYpPHCTHIKOT
IMyTOBamba y MHOCTPAHCTBO, He NMPY>KM MOMOh KOPMCHUKY ycayre fa
3alITUTH CBOje MHTepece MOBofoM Kpabhe crBapm m3 o6ujeHor ayTo-
Oyca KojuM je 06aB/beHO IMyTOBaIbe, M He MOCTYNN 10 HeTOBOj MONIOU
Ja MpUjaBU CIy4aj HAJIeKHIM OPraHMMA, He IIOCTyIa y CKIafy ca Jo-
Op¥M MOCTOBHMM 00MYajuMa ¥ MOCTTOBHIM MOPAIOM.

Oo6pasnoxeme:

Ourrehennma cy 3a BpeMe TypuUCTMYKOr IyToBamwa 1o lllmanuju, Ha
KOje Cy KpeHY/IM IIPeKO OKPUB/bEHOT, YKpaJieHe CTBapy 13 ayTobyca, Koju je
610 mapKyupaH UCIIPeN jefHOT TPXKHOT L[eHTPa, TAKO LITO je ayTobyc obujeH
off cTpaHe HemosHaror msppimmona. Omrehenn je Tpaxmo op TypucTnd-
KOT BOJYa OKPUBJ/bEHOL, fla IIpefy3Me CBe pajibe fla VX 3alITUTH, Kao 1 Ja
cny4aj npujasu nomuuyju. Ha BUX0BO MHCUCTHpalbe, OF BOAMYA CY B0OMIN
OfITOBOP fia je TO KOMIUIMKOBAH ¥ JyroTpajaH Ipolec, u fa Hehe 6utu mo-
3UTHMBHOT MCXOJa, ONHOCHO Jja HuIITa TuMe Hehe moctuhn.

Ourrehenn cy of OKpMB/BEHOI TPOXWIM [a MM HaKHajje IITETy Ha
MMe YKpaJieHUX CTBapy, IITO je Off CTpaHe OKPMB/bEHOT Of0MjeHO, I1a Cy 1je0
ClIy4aj 1O MOBPATKY Yy 3eM/by NpUjaBIUIN TYPUCTUYKOj MHCIEKIUjH, KOja je
nopHena npujay Cyay 4acTi.

Y TOKY HOCTyIIKa IIpef; CY[OM OKPVBJ/bEHN je y IOTIIYHOCTU HETMpao
HaBOJie M3 ONTYXXHOT Ipefyiora, HaBogehm fa je Boba myTa obaBectno o
norabajy papHuke o6e36ehema Tp>xHor LenTpa y lllnanuju, ucnpen xojer je
ayTobyc 610 mapKupaH, fia je o610 obaBelITebe Of BUX Aa IOMUIVjA He
M3/1a3y Ha JIUIle MecTa ¥ 0 ToMe je ob6aBectuo omreheHe, ca caBeToM Jia je
HOTPeOHO fla ce Ofy caMy y IOJIMIV}y ¥ IpyjaBe Kpahy yKonmko To xere.

Hakon cnpoBefieHOr INOCTYIIKa, CyJ, je YTBPAMO Ja ce y pajmamMa
OKPMB/bEHOT CTUYYy CBa Obenexja MoBpefie HOOPUX MOCIOBHUX OOM4aja U
IIOCTIOBHOT MOpasa, IIpK 4eMy Of0paHy OKPMB/BEHOT HUje IPUXBATHO, Olie-
HMBIIN je Kao OfOpaHy Koja Huje MOTKpeI/beHa HIjellHNM JJOKa30M U Koja je
ycMepeHa Ha usberaBarme OATOBOPHOCTH, TUM IIpe LITO HY CaM OKPYBJbEHN,
KOj je IIPUCYCTBOBAO Cac/Iyllamy CBefjoKa-ouTeheHnx Ha IJTaBHOM IIpeTpe-
Cy, HUje ¥IMaO HMKAKBUX INATama, IPUMeL0M NN apryMeHaTa.

ITo craBy cyna, OKpMB/beHM je OMO [AyXKaH Ja MCKaXKe IOIITOBAmbe,
yBaKaBambe I pasyMeBarbe y II0CIOBHOM OJHOCY y KojeM je 6110 ca omrehennMa
¥ IPY>KM ¥IM CBY HEOIIXOJHY IIOMON Y MHOCTPAHCTBY, IOCeOHO 1ITO 360T Ipu-
pofe IeNaTHOCTI KOjoM ce 6aBM MMa BuIlle MOTYRHOCTY 1 Ca3Hamwa, Y OHOCY
Ha omrreheHe fa nohe fo morpebHMX MHpOpPMaIMja M UHCTUTYLM)A, IITO OH
HUje yurHuo Beh je ogbmo M MarepmjanHy IITETy fa HakHa#M omreheHnMa,
3a HeCTajie CTBAapy, Ha KOj)i HAauMH je YYMHMO IOBPeNy JOOPUX MOCTOBHMX
o614aja 1 IIOCIOBHOT MOPaJIa, I1a je OITIallleH KPVMBUM.

(Opnyxa Cyna wactu npu IIpuspenHoj komopu beorpana C.
6p. 69/09 ox 18.11.2009. roguHe)
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7. IIpegy3eTHNK KOju IPIINKOM NpHjeMa TeMnxa pajyu Npy>Kama ycayre
ynmhema, He yHece y IOTBPAY O MpUjeMy OCHOBHE eJleMeHTe Ha OCHO-
BY KOjUX 6M MOTao Ja MCTHU TenMX uaeHTU}UKyje, OTHOCHO Pa3IuKyje
of] CINMYHUX WM MCTUX M TAKBY IOTBPAY He M3Ja KOPUCHUKY YCIyTe,
na gobhe 70 3aMeHe Temmxa, MOCTyHa CyHpOTHO KOOPMM IOCTOBHMM
o0MyajuMa ¥ IOCIOBHOM MOpany M3 o0macTH Ipy>Kama 3aHATCKUX
ycmyra.

Oo6pasnoxeme:

Ty>xmnan, Cyma 4acTy HOKPEHYO je IOCTYIaK IPOTUB OKPUB/BEHOT
cepBuca 3a ynirheme Tenyxa 360r Tora IITO HUje BPATHO Telux oumreheHoM
HAKOH yCJIyTe Ipama 1 uninhema Temnnxa, Kojy je Tpeb6ato fa u3BpIIN.

OxpusbeHu ce 6panno tepaehu fa cy HeTauHNM HAaBOAM Y ONTYXXHOM
npensiory ma ycayra ummherma Temyxa Huje u3BpiueHa. Hermpao je ma ce
pagu o Tenuxy, Beh o mpocTupuM-KpIapy, Koja je y KiuUry mpujema pobe
yIucaHa Kao ,Kprapa“ u fia je o 3aBpuieHoM uninhemy omrehenn ofomo fa
je mpeysme, TBpAehu a To Huje WHEroB TeNuX Koju je gao Ha uninhemwe. Huje
CIIOPMO Jla IOTBPAY-PeBEPC HMj€ IPABU/IHO MOMYHMO.

Ha ocHoBy ussefeHux fokasa Cyp je YTBPAMO Jla je OKPMBIbEHU
OPUIMKOM IIpMjeMa TelMXa HUje M3[Ja0 PeBEpPC Ca OCHOBHUMM KapaKTepu-
CTMKaMa Telnuxa: AMMeH3uje, 60ja, cacTaB, eBeHTya/lHa Apyre KapakKTepu-
CTuKe ¥ obenexja, Ha OCHOBY KOjMX OM Ce MCTM MOTao MAEHTU(MKOBATIH;
la je yMecTo Temmxa omreheHOM HOHYIMO Iapye MTHMCOHA KpeM 6o0je; Aa
je omrehenn onbmo fa mpumy noHyheHM UTHCOH jep HUje HWeroB U Aa 0
laHa 3aK/by4Yeba IVIABHOT IIpeTpeca, omreheHoM Tenux Huje BpaheH u moper
BHIIIEe ypreHnuja.

Behe je nennno HaBofe y ofOpaHy OKpUBI/BbEHOT fia je Y KIbJ3Y IpujeMa
pobe ymcaH npujeM Kprape Ha uyninhere, anu UCTY HUje IPUXBATHO jep ce
U3 JCTe He MOXKe Ha IOY3[,aH HAa4MH Jia YTBPAY KO je BIACHNUK, OHOCHO JI0-
HOCWIall Kpnape Ha uninherse.

Ha ocHOBY 13BeleHNX [JOKa3a CYJ je Hallao ia OKPUB/bEHN HMje MTOKa-
320 mpodecroHalaH OJHOC Y NpYy>Kamy YCIyre peMa omrteheHoM, OZHOCHO
7la HUje IIpey3eo CBe pajibe a 06e36emu Kako He 611 JOIIIO /10 3aMeHe IpH-
JIMKOM H3JlaBama TeIlMXa, Ja HUje II0KA330 jacHYy BO/bY M HaMepy fAa peLIn
HacTao mpobiem omreheHOr, a je HA OCHOBY HaBeleHOr YTBPAMO Jia Cy ce
y MIPOIyCTVMa OKPUB/bEHOT CTEK/Ia obenexja MmoBpesie JOOPMX MOCTOBHUX
o614aja 1 MOCTIOBHOT MOpaIa U3 00/IaCT NIpy>Kamka 3aHATCKMX YCIyTa, IIa Ia
je oracio KpMBMM ¥ M3peKao oAroBapajyhy Mepy ApylITBeHe JUCIVITIVHE.

(Opnyka Cyma wactu npu IlpuBpennoj xomopu beorpana
C. 6p. 47/09 ox 5.11.2009. ropnHe)
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ap bnaioje BABITh

Topmana I'acmn

»IIpaso u ocnoeu upasa Eepoiicke ynuje
Yuusepsurer Cunrugynym, beorpan, 2010, 406 ctp.

Kmwura Ilpaso u ocnosu upasa Eepoiicke yHuje TOjaB/byje ce y Bpe-
Me KaJi je mpeysuMarbe mpaBa EBpoOIICKe yHUje IOCTana yroBopHa o6aBesa
Cp6uje no nornucuBamwy Criopasyma o CTaOMIM3aLUju ¥ IPUAPYKUBAY.
Kmnra ce cacroju n3 fBa mena: ,,Ieopuja Ilpasa“ u ,,OcnoBu IIpaBa EBpomn-
cKe yHuje.

1. Teopuja IIpaBa

Y oBoMe fierny, KOju IO 0OMIMY YMHM OKO jeflHe YeTBPTVUHE KIbUTe, IIN-
cal] Haopy>KaBa 4MTaolla OCHOBHMM II0jMOBMMA U3 T€OPHUje IIpaBa U Teopuje
Ap>kaBe. Y IOCeOHMM METO[CKVM jeiHMIIaMa IIPAICTaB/beHY CY II0jaM, IIpefi-
MeT U METOJ, TeopHuje IpaBa.

MHoro Bume npocropa mnocseheno je Teopuju gppxaBe. OBme cy
mupe obpaheHe OCHOBHe MeTOACKe jefMHMIIC U3 Teopuje Ap>KaBe: Ap>Kapa
Kao JPYLITBEHA U jaBHA II0jaBa, €IEMEHTY Jp>KaBe, BPCTe M OpraHusanuja
Ap>KaBHe B/IACTH, 0OV ApKaBHOT ypebherwa, 00Uy NOMUTUYKOT PeXMMa.
Y noce6HOM Ofie/bKy pacHpaBlbeH je OJHOC [pyKaBe 1 NPaBa, 3aTUM IUTamba
3aKOHUTOCTY, CaHKIMja 300T HE3aKOHMUCTOCTU. Y IMOCEOHOM HOMONE/bKY
Cy M3JIOKeHe IIpaBHe BPENHOCTU: NpaBJa, MPaBUYHOCT, CT000MA, BYACKO
TOCTOjaHCTBO, TO/NEPAHIINja, CUTYPHOCT, jefHAKOCT, pef, U MUP, LeTUCXON-
HOCT 1 JenoTBopHOCT. OBaj feo ce 3aBpIIaBa YIOPESHNM IIPeICTaB/babeM
IJIaBHMX IIPAaBHUX CHUCTeMa: NpaBHU cucTeMu VIcToka, mpaBHU cucTeMu 3a-
nasa.
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2. Ocnosnu IIpaBa EBponcke yHuje

EBporncka yHmja je mcxopn Bullle fielleHMja Ayre eBorayumje. To je
jEIVHCTBEHO MCKYCTBO Y MCTODHUjU [p)XKaBe U IpaBa. YHUja je 3adera 1957.
kao MebyHapopHa opraHusanyja y Buny EBporicke eKOHOMCKe 3ajeHMIIE.
Y mebyBpemeny oHa ce Memwana u 1o fyounu" (approfondissement) u ,mo
mpuan” (élargissement). 3axBabyjyhn HajHOBUjeM NpOIINpEHY Y BpeMeHY
2004-2007, oHa je Hapacma Ha 27 gp)KaBa WIAHMIA Ca OKO ITO/Ia MU/IMjapge
CTaHOBHUKA.

Ipaba je nsnoxkena y jeBet nornasspa: ,,EBporcka yHnja — MCTopujcKu
acrekTi, of ¢penepanusma 1o ¢yHKuMoHanM3Ma; ,EBporncka yHuja — mpas-
HM crcreM; ,EBponcka ynuja — nncturynyje EY - kbydHe mHCTUTYIMjE
EY u Vrosop o EY us Maacrpuxra®; ,JIBoctenenu npasuu cucteMm EY, mpu-
MeHa CyOCUAMjapHOCTU U PEeBU3OPCKM CYA ; »,IIpaBHNM acnekTu u eBomynuja
nonoxaja EBpomnckor maprmamenrta®; ,Yrosop o EBpomckoj yHuju ms Am-
creppama (1999); ,Yroop o Espomnckoj yuuju ns Hume (2003); ,,AxTyen-
Hy npaBHM acrcktu EY - JIncaborcku yrosop o EBpornckoj yauju (2009)
»3aK/by4Ha pa3MaTpama’.

Ca cTaHOBMINTa HAIIMX YUTaalja HAaHAC Cy, YMHU Ce, IOCEOHO
3aHUM/BMBA crlefieha muTama Koja Cy y K13y TeMe/bHO obOpabena:

a) lenesa EBporncke yH1je je gata Beoma npernegHo. [TomasHu mokperay
MHTerpalyje Ouia je TeXmba 3a IpeBasyIaKerme BEeKOBHOT CYNapHMIITBA
usmehy Opannycke n Hemauke. IIpoTaroHncTyt mHTErpanuje Cy mouuu Of
nocTaBKe fla Tpeba mohm of yHanpehuBama y3ajaMHIX eKOHOMCKMX OJHOCA,
Ia TaKO CTBOPUTHM OCHOBY 3a KacCHMjU Pas3BOj IONMUTUYKUX, KYITYPHMUX
M [PYTMX OfHOca. Y CKmamy ¢ TuM, 1951. 3acHOBaH je MOYeTHU OOIMK
IOBe3VBaba Jip>XkKaBa y Bujy EBpoIicKe 3ajeqHuIIe 3a yrab U YeuK.

[Totom cy wiannie oBe 3ajeHnie, oxpabpeHe weHOM ycrerHourhy,
Tpellie Ha BAIIY OO/IMK [OBe31Baba. YTOBOPOM O HOBE3UBAKBY OBUX TPU)Y
eBPOIICKNX 3ajeqHnIa 1967. cBTopeHe ¢y EBporicke 3ajenHulle ca 3ajeSHNYKOM
VHCTUTYLMOHATHOM CTPYKTYPOM, C TMM LITO Cy CBe TP) OBe 3ajefHuLie
3afipxane 3ace0aH mpaBHM cyOjekTuBuTeT. C 003MPOM Ha CTEIleH HIXOBE
IIOBE3aHOCTH, OBe TPU 3ajefHMIle OOMYHO Ce O3HauaBajy Kao ,EBporcka
3ajequuua‘. Hajsag, nmpexko usMeHa y PMMCKOM yroBopy, Jonasy ce O BUILIET
CTeIleHa NI0Be3VBama y By EBpolicke yHuje.

Depepanuctuuko cxsarame (,Europe patrie“) nmpemnocTapao je fa ce
IpXKaBe y4eCHUIle Y IPOLleCy MOBe3NBarba OfpUYY [p)KaBHe CYBEPEHOCTH Y
KOPMCT Ha/{HAI[MOHATHOT HOCKOLIA CYBEPEHOCTH.

CymtyHa, nak, QyHKIVOHAIMCTUYKOT cxBaTama (,Europe des patrie®)
je TIoBe3MBarbe CYBEpPEeHNUX Ap)KaBa M0 Pa3IMIUTUM 06/IacTiMa 3ajefHIIKOT
JleTIoBarba 1 MIHTEPECA, Y3 0YyBambe [IyHe CYBePEHOCTH Ap)KaBa WIAHNUIIA.
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OBo zpyro cxBaTame MMa Ipesary. 3axBabyjyhu ToMe, mpoliec MHTe-
rpalyje ce ofBMja IOCTYIHO anu 6e3 m3bmjama cykoba mehy aprkaBama
yraHunama. OBakaB NPUCTYI je, M3ITIEAa, 3acIy>XKaH WITO je 6uno moryhe
JICTOBPEMEHO MpoAyO/buBame MHrepanyje ¥ cranHo mnosehaBame 6poja
YIaHUIA.

6) Ynpaso 3axBapyjyhu mpeBasu (yHKIVOHanIM3Ma, MHCTUTYIMO-
HaJTHM pa3Boj EBporcke yHMmje je, Kako CTOju y KiU3HM, »Ipuda 6e3 Kpaja“
YcaBpiaBame MHCTUTYLMOHANHOT cucteMa EY Tede cropo 3aro wmro je 3a
CBAaKy MHCTUTYLMOHA/IHY IIPOMEHY HEOIXO/[Ha je[THOITIACHOCT Jip)KaBa 4/a-
Huna (wi. 48 YroBopa o ocuuBamwy EY, 6usmn ui. H). 3a cTyname Ha cHary
VsmeHa yroBopa Hy>kHa je BbUXOBa paruduKalmja y CBUM gp)KaBaMa WIaHU-
1JaMa y CK/IaJy C IbUXOBUM 3aKOHOJABCTBOM.

Maxo Bpno CIOXKeH, MOCTYHNAaK MHCTUTYIMOHATHMUX IIPOMEHa ce He
3aycTaB/ba. Y Ty CBPXY CMMIIBAjy Ce pasINuUTU ITyTeBM KOjuMa ce 3a00m-
a3yl BETO, Kao IITO CY: ,lI0jadyaHa capanmwa‘, ,Evropa d la carte®, ,EBpoma
¢ Bume 6psuHa“. Boxehe wranuie YHuje ycnesajy ma 3ao6mmase BeTo Ha
KOje ¥Ma IIpaBO CBaKa WIAHMIA. 3axBa/byjyhu ToMe, pa3Boj MHCTUTYLMO-
HasHor cucreMa EY Tede 6e3 3acroja. Tako je EY ox obuune mehynaponue
OpraHmsanmje IMocTana He CaMO €KOHOMCKA HEro ¥ IOMUTKUYKA ILIe/IMHa, ca
CBOjCTBOM IPaBHOT /uiia U ¢ MehyHapOZHUM YrOBOPHMM KaIal[MTETOM.
Hpyrum peunma, HenpekuaHUM sMeHamMa OcHUBaYKor yropopa, EY Hempe-
KIJTHO TIpOAy6/byje YHYTpalllhy MHTETPALUjy TaKO Jia ce MpUOmKaBa HEKOj
BPCTH CTIO’KEHe Jip)KaBe.

Hajuosuje mpommupeme, TO jeCT IpujeM [JBaHAECT HOBUX YIAHMIIA,
EBponcky yHujy craBpa Ipef HOBM 1M3a30B: Kako 00e30emutyt QyHKIMO-
HICame 3ajefHunie of 27 wianuua. [Tutame je ga mu he To ymamutu yny-
Tpallllby KOXe3ujy YHUje M IeHY CIOCOOHOCT jeNMHCTBEHOI MCTYyNama y
MebyHapopHuM ofgHocuMa. Ilo cBeMy cypehy, mpoumpemwe Huje YMamwuIo
CIIOCOOHOCT ,,TBPHOT je3rpa“ ma m pmabe Oyme 3ajora pasBoja YHHUje Kao
jeIMHCTBEHOT OpraHu3Ma.

B) Ilpouec mHcTuTyMOHaMHOT pasBoja EY HacraBmeH je mormu-
CUBarbeM jeAMHCTBEHOr aKTa y UCTOpuju IpaBa. PopManHO-TIPaBHO, TO jeCT
IO NIOCTYIKY JOHOLIEHA, TO je MehyHapoguu yroop. Crora je Morao cTymnu-
TV Ha CHary TeK IIOIITO ra je paTuUKOBaIo CBUX 27 ApkaBa wiaHuua. Ilo
CBOjOj CaZpKMHM OH je 3aKOHOJIaBHM, OJHOCHO YCTaBOTBOPHM aKT. Ibume
je TpomycaH HauMH (QYHKIMOHNCama YHMje ¥ 3allTUTAa IpaBa M caoboma
rpabana.

T) JenHa Off KJbYYHVX HOBMHA Y eBONMyLMju EBpoIicke yHuje je jadame
ynore EBpomnckor mapnamenra. ITo HekuM Tymademyma, YHuja je Beh Ha
IyTy Ka ,llaplaMeHTapHOM MOJiely . Jauame ynore EBporckor mapraMeHTa
Tpeba, n3meby ocrasor, fa Oyze /€K 3a OHO LITO Ce HAa3UBA ,,AeMOKPATCKIM
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HeUIUTOM®, OfJHOCHO IIPEBEIMKOM YyAa/beHolNy J[OHOLIEema OIJIyKa Off
rpabana. PacT sakoHOIaBHe HaJIKHOCTY IIap/IlaMeHTa je jeAVMHY HauyH Ja
ce IIpollec JOHOIIeHha K/bYYHNX OfTyKa npubmmku rpabannma: ,,Gouverner
cest légiférer”.

MebyTtnm, Bajba MMaTu y Bupy jga HU 1o JIncaGoHCKOM YroBopy
EBponcku mapnameHT Hehe MMaTy 3aKOHOJABHY HAJIKHOCT KaKBY MMajy
Iap/IaMeHTH gp>KaBa YaHNIa. 3aKJIOHOJaBHA HaJJIE&KHOCT y EBpoIickoj yHI-
ju octaje nopebena usMehy Epporickor mapnamenTa u EBpornckor casera.

n) EBpomcka yHMja ocTaje NmpuBp)KeHa IIPeroBapadykoM IIPOLeCYy U
IIOCTEIIEHOCTH Yy MeIbatby MHCTUTYLMOHATHOT CUCTeMa. Y TOM IIOITIERY
I7IaBHE OfpeJHMIe CY: CTAOMIHOCT, KpemmbunHocT n edukacHocT. Vnak,
Ba/ba IMATH Y BUJY fIa HUje OMTydyjyhy OTyIaK mpoMeHa HeTro YMEbeHNIIA
LITO CBE YIaHNUILE BUJE CBOj MHTEPEC Y ONICTAHKY U pa3Bojy YHuje.

h) Bes o63mpa Ha crmopoBe oKko IpaBHe mpupope EBporcke yHuje,
HECIIOPHO je Ja je OHa, 3aXxBa/byjyhm ycCIlemHOCTM Ipolleca MHTerpauyje,
IOCTaza jefjaH of omrydyjyhux umHummana MehyHapomHUX OfHOCA U TO He
CaMO €KOHOMCKMX HETO U MOMUTUYKKX U BOjHUX.

[ucan je jeman on Bopgehux mosHasanana mpasa EBporcke yHuje y
Hac. Ibena xmwura IIpaso u ocnosu Ilpasa Espoiicke yHuje je LparoneH no-
IPUHOC HALIOj IUTepaTypu u3 ose obmactu. C 0631poM Ha TO IITO je Halla
3eM/ba JIOHEJIA OJTYKY 3a IIPUCTYIIabe YHUjU OBa KIUTA je IOCeOHO aKTyern-
Ha. OHa He caMo IITO Jiaje aHAIN3Y O cafia IpeheHor myTa y Tpakewy ONTH-
MaJIHVMX MHCTUTYLMOHA/IHMX pellelka 32 O Cafila HajyCHEeIIHMj/ IIOKYII3j
MHTeTpalyje y CBeTy, HEr0 MCTOBPEeMEHO IIpefloyaBa MOCTYIAK KOjyU Hallla
3eM/ba MOpa C/IeANUTH fia OM IIOCTaIa MyHOIPABHU WIAH YHUjeE.

Kmura je Ha BICOKOM CTelleHy U3pajie, 3aCHOBaHa Ha M3BOPHO]j rpabhn
u oabpanoj nomahoj u crpanoj mureparypu. OHa je Beh mocrana Hesao6u-
JIA3HO LITUBO 32 M3y4aBarbe MHCTUTYLIMOHATHOT pasBoja YHuje. VictoBpeme-
HO, Beh ce KopucTy 1 Kao yHOEHMK y HAIMM BMCOKOLIKOICKUM YCTaHOBa-
Ma.

Ykparko, kwury IIpaso u ocnosu IIpasa Eepoticke yHuje He Tpeba 1mo-
ceOHO mpenopyunBarti. [JoBO/bHe IIpeHopyKe Cy joj peryTanyja ayTopa Kao
BIICOKOT CTPy4HaKa 3a IIpaBo EBporIicke yHuje 1 KBamnuTeT n3pase.
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YIIYTCTBO 3A AYTOPE

Ynanak He 61 Tpebano ma Oyme Ky>xu of 16 cTpaHa off 28 penoBa ca 66
3HAKOBa y pexy, ofHOCHO 28.800 3HaKOBa, (1)OHT Times New Roman 12.

YraHak Ha CPIICKOM je3MKy Tpeba ma 6yme mucaH hupummmom, ocum
CTpaHMUX pe4YM M pedyy Ha JIATMHCKOM je3UKY, KOje Ce IMINY JIATMHUIOM I
Kyp3nBOM (KOCI/IM CJ10BMMa, OOJHOCHO I/ITaTII/IK).

UYnanak Mopa fa Ha IOYETKY Cafip>KU pe3yMe, Ca OCHOBHOM CaJpKU-
HOM U pe3ynTaTuMa pajia, Kao U K/by4yHe Peult Ha CPIICKOM je3UKY, a Ha Kpajy
Takobe pesuMe 1 K/by4He peuy Ha eHITIECKOM je3auKy. Pesume Moxe fja mma
HajBuIIe 15 pefoBa, HOK K/byYHIX peun MoXKe fa Oyze HajBuILe cefaM.

Hacnos unaHka ce mulle Ha CpefVHU, BeIUKMUM ciaoBuMa. Hacmosu
YHyTap WIaHKa MOpajy fa umajy cinepehn ¢popmar.

1) IIpsu Huso Hacnoséa — Ha CpefVHY; HyMepauyja: puMcKu 6poj (HIp.
L, II, III, uTA.); IpBO CIIOBO BENMKO, @ OCTajIa Maja.

2) [pyiu Huéo Hacnosa — ca jeBe CTpaHe; HyMepalyuja: apancku 6poj
ca TaukoM (HHp. 1., 2., 3., UTA.); IPBO CIOBO BEIUKO, a OCTajla
Mara.

3) Tpehu nueo Hacnosa — ca neBe CTpaHe; Kyp3uB (Koca CI0Ba, UTa-
JIMK); HyMepaluja: Majo ClI0BO a30yke ca 3aTBOPEHOM 3arpajioM
(Hmp. a), 6), B), UTA.); IIPBO C/IOBO BEJIMKO, a OCTa/A MaJa.

4) Yemnspitiu HUBO HACTO64 — Ca JIeBe CTpaHe; HyMepalyja: aparcKu
6poj ca 3aTBopeHOM 3arpagoMm (Hmp. 1), 2), 3), UTA.); IPBO CIOBO
BEJIVIKO, @ OCTasIa MaJIa.
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YIIYTCTBO 3A AYTOPE ITpaBo u nmpuBpena

Ipumep:

I Ilojam
1. TepmunOnIOIrMja
a) Tepmunonoiuja y yiiopegHom apasy

1) Hemauko mpaso

YaHak ce Ipefaje y eleKTPOHCKOM OO/IMKY.

Pepgakuuja 4dacommca 3afp)kaBa IpaBO Jla YIAHAK HPUIATONM
jeNVHCTBEHMM CTaHfapAuMa ypehuBama ¥ INIpaBONMCHUM IpaBUIMMA
CPIICKOT U €HIJIECKOT je3MKa.

ITPABUIA ODUTUPAILA

1. Kibure

a) Kmure ce untupajy Ha cnegehn naunn:

uMe ayTopa, IIpe3uMe ayTopa, HAac/IoB Jiefla HaBefleH Kyp3MBOM, €BEHTY-

a7mHO pemHM 6pOj M3Tama, MeCTO VM3Jama, TOIMHA U3Jama, ckpaheHnia

cTp., 6poj cTpaHe.

IIpumep: Mupko Bacumesnh, Tpiosurcko tipaso, 9. uspame, beorpap,
2006, cTp. 100.
Roy Goode, Commercial Law,
429.

3™ edition, London, 2004, ctp.

6) Kaga ce uutupa kmura Buile ayTopa, HMXOBA MMeHa U IPe3MMeHa ce
pasfBajajy 3ape3oM.
IIpumep: parmma CnujerraeBnh, Cnobopan Crnacuh, Komenitiap 3akona
o ciieuajHom ociiyixy, beorpan, 2006, cTp. 67.
Hubert de Vauplane, Jean-Pierre Bornet, Droit des marchés
financiers, 3° édition, Paris, 2001, ctp. 243.

B) Kmura kojy je Heko nuile IpUpeauIo Kao ypeIHNUK ce LUTUPA TaKO LITO
Ce HaKOH IeTOBOT MIMEHA U IIpe3UMeHa y 3arpajyl HaBOAY O3HAKA ,ypen-
HUK" i ckpahennna ,,yp.“, ofHOCHO oxrosapajyha o3Haka Ha je3uKy Ha
KOM je Kibura o6jaB/beHa.

222



1-3/2010. (ctp. 221-225)

r)

1)

a)

6)

IIpumep: Mupko BacupeBnh (ypepHux), Axyuonapcka gpywiiéa, bepse
u axuuje, beorpan, 2006, cTp. 27.
Fidelis Oditah (editor), The Future for the Global Securities Mar-
ket, Oxford, 1996, ctp. 74.
Heinz-Dieter Assmann, Rolf A. Schiitze (Hrsg.), Handbuch des
Kapitalanlagerechts, Miinchen, 1990, ctp. 55.

Kaga ce nmrupa jemna kmura oppebeHor ayropa, Kop IOHOB/BEHOT
LUTHUpalka Ce HaBOIU IPBO CIOBO MMEHAa Ca TauKOM U Ipe3VMe, HAaKOH
yera ce fiofaje ckpaheHuIa Has. geso Kyp3uBoM, IIOTOM CTP. U 6poj cTpa-
He.
IIpumep: M. Bacumesuh, nas. geno, ctp. 102.

R. Goode, Has. geno, cTp. 431.

Kana C€ JUTHpa BUIIE KIbUIa JVICTOT ayTOpa, KOJ IOHOB/bEHOI IMUTMIpakha

ce HaBOfM IIPBO CTIOBO MIMEHA Ca TA4KOM U IIpe3uMe, HAaKOH 4era ce Ha-
BOJM IIYH HAaC/IOB KIbJTIe Kyp3UBOM, IOTOM CTP. 11 OpOj cTpaHe.

IIpumep: H. JoBanosuh, Emucuja spegrocHux aanupa, ctp. 107.

. Unanmm

YnaHum ce untupajy Ha cnegehy Haumh:

MMe ayTopa, IIpe3uMe ayTopa, OTBOPEH) HABOJZHUIIM, Ha3MB WIAHKA, 3a-

TBOPEHV HaBOJHMIY, Ha3MB YacOINca Kyp3UBOM, OpOj 1 TOfIMHA M3/atba,

ckpahennuna ctp., 6poj cTpase.

IIpumep: 3opan Apcuh, ,Ydemrhe y CKyHNIITMHUM aKIMOHApCKOT Apy-
wrBa‘, IIpaso u tpuspega, 6p. 1-4/2005, ctp. 23.

Klaus J. Hopt, ,,Aktionérskreis und Vorstandsneutralitit®, Zeit-
schrift fiir Unternehmens— und Gesellschaftsrecht, Nr. 4/1993,
cTp. 535.

Kaga ce umtupa 4iaHak BMIIE ayTOpa, HIXOBA MMEHA U IIpe3VMeHa ce

pasnBajajy 3apesom.

IIpumep: bouiko >Kmekosuh, Karapuna Bemwosuh, ,Ksamuter xopmo-
PaTMBHOL yIIpaB/baba U TP>KUIITE KOPIIOPaTMBHE KOHTPOJIE Y
ycnosuMa tpansunuje’, Ilpaso u dpuspega, 6p. 1-4/2005, ctp.
43.

Michael C. Jensen, William H. Meckling, ,Theory of the Firm:
Managerial Behavior, Agency Costs and Ownership Stucture®,
Journal of Financial Economics, Vol. 3, 1976, ctp. 307.
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B)

r)

1)

Kama ce murmpa jemaH wraHak ofpebheHor ayTopa, KOJ ITOHOB/BEHOT
LUTHpAalka Ce HAaBOAY IPBO CIOBO MMEHA Ca TAuKOM U IIpe3)Me, HAKOH
Jera ce fopaje ckpaheHmna Has. unanax KypsuBOM, IIOTOM CTP. U Opoj
CTpaHe.

IIpumep: B. Pagosuh, Has. unanak, ctp. 164.

Kapa ce nutypa Bulle YiaHaKa MCTOT ayTOPa, KOJ IIOHOB/bEHOT UTUPaba
Ce HaBOAM NPBO CI0BO MMEHA Ca TAaYKOM M Ipe3VMe, OTBOPEHM HaBOAHU-
V1, IIYH HaC/IOB WIAHKA, 3aTBOPEHV HaBOJHMIIY, IOTOM CTp. 1 6poj cTpa-
He.

IIpumep: B. Pagosuh, ,,Crevajun ucrmatau pefosu’, cTp. 184.

Pan, omHOCHO YmaHak 06jaB/beH Y OKBUPY 300pHMKA paZoBa MM KIBUTE,
KOjy je HeKO IpyTO JINLie IPUPEUIO Kao yPeaHNUK, ce INTUpa Ha cnefehn
Ha4MH:

MMe ayTopa, IIpe3uMe ayTopa, OTBOPEH) HABOJHUIIM, Ha3UB WIAHKA, 3a-
TBOPEHY HaBOJHMIY, O3HAKA ,,V:", IMe YpefHIKa, Ipe3uMe YpefHIKa, Ha-
3uB 300pHMKA PafioBa, OFHOCHO KIbUTe, €BEHTYATHO peqHM OpOj 13aamba,
MeCTO U3[iama, FOfiMHa M3ama, ckpahennuna ,,ctp.”, 6poj cTpaHe.

IIpumep: Hebojiia JoBanosuh, ,OTBapame U 3aTBaparme IPUBPELHUX
npymraBa‘, y: Mupko Bacwmpesuh (ypepumk), Axyuonapcka
gpywiniea, 6epse u akyuje, beorpam, 2006, ctp. 307.

3. IIponucn

a)

6)

[Tpomucu ce uuTMpajy Ha cnegehn HaumH:

IyH Ha3}uB IIPONNCA, OTBOPEHA 3arpajia, IMIACUIO y KOME je IIPOINC

06jaB/beH Kyp3MBOM, OpoOj Ilacuiaa 1 rofgyHa o6jaB/buBama, 3aTBOPEHA

3arpafia, ckpahenna 4., CT., Tad., OFTHOCHO Tap. u 6poj oxpernode.

IIpumep: 3axkon o npuBpenuHuM apyiursuma (Cnyxbenu inacnux PC, 6p.
125/2004), un. 15.

Axo he HaBefieHV 3aKOH IIOHOBO OMTY LIUTHUPAH Y Pajy, IPYINKOM IIPBOT

nUTHpama ce Mocie Opoja rmacwma U ropuHe o6jaB/bUBamba HABOIU

ckpahenniia nogp xojom he ce mpomnuc fape nojap/pUBATH.

IIpumep: 3aKkoH O perucTpanuju NpuBpenHux cybjexara (Crymbenu inac-
Hux PC, 6p. 55/2004 n 61/2005; game y ¢pycHorama: 3PIIC), wi.
3cr 1.
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B)

hi9)

YaH, cTaB U TavyKa [poINca O3Ha4YaBa ce ckpaheHumama 4., CT. ¥ Tad., a
naparpad ckpahenniiom map.
Ipumep: 4n. 24 ct. 1 Tav. 5 win map. 14.

[TpunnKoM IIOHOB/BEHOT LIUTUPaba ofpeheHor mpomca HaBOAY Ce BeroB
IIyH Ha3uB, OGHOCHO CKpaheHMIa yBefjeHa IPWINKOM HPBOT LIUTHPAh,
ckpahenuna 4., ct., Ta4y. win nap. u 6poj oppende.

ITpumep: 3aKOH O MPUBPESHNM APYLITBUMA, L. 7.
3PIIC, 4. 25.

ITponvcy Ha CTpaHOM jesUKy ce IIMTHUPajy Ha ciaefehn Haumh:

IYH Ha3MB IPOINNCA IpeBeleH Ha CPICKM jesVK, FOAMHA 00jaB/blBalba,
OJIHOCHO YCBajaiba, OTBOPEHA 3arpajia, IyH Ha3MB IPOINCA Ha OPUTMHAI-
HOM je3MKy Kyp3MBOM, eBeHTYaTHO cKpaheHnIja oy xojom he ce mpomuc
lla/be II0jaB/bUBATH, 3aTBOPEHA 3arpaja, ckpaheHuma Wi, CT., Tad. Win
nap. u 6poj oxpenbe.
IIpumep: Hemauku Tproauky 3akoHMK u3 1897. rogmue (Handelsgesetz-
buch), map. 29.
o6purancku Kommanmjckm 3akon us 2006. ropyuue (Companies
Act; nampe y ¢pycHorama: CA), 4. 67.

4. issopu ca VInTepHera

a)

6)

3sBopu ca VIHTepHeTa ce uTMpajy Ha crnefehn HaumH:

VIMe M IIpesyMe ayTopa, OMHOCHO OpraHusaluje Koja je IpUIIpeMuIa
TEKCT, Ha3UB TEKCTA, €BEHTYa/HO MeCTO 1 TOfYHA 00jaB/biBamba, O3HAKA
»BOCTYIIHO Ha ajpecu:‘, agpeca VIHTepHeT CTpaHUIle Kyp3UBOM, JaTyM
IPUCTYIA CTPAHUIY, eBeHTyanHo cKpaheHuna ,,cTp.“ u 6poj cTpaHe.
ITpumep: Giovannini Group, Cross-Border Clearing and Settlement Arran-
gements in the European Union, Brussels, 2001, goctynHo Ha
agpecu:  http://ec.europa.eu/internal_market/financial-markets/
docs/clearing/first_giovannini_report_en.pdf, 21.10.2008, ctp. 18.

[IprIMKOM IIOHOB/BEHOT LMTHMpama M3BOpa ca VIHTepHeTa HaBOmM ce

IIPBO C/IOBO MIMEHA ayTopa ca TAYKOM ¥ IIpe3yMe ayTopa, OMHOCHO Ha3UB

opraHmsaIje Koja je IpUIpeMuIa TeKCT, M Ha3UB TEKCTa, a €BEHTYaTHO

u ckpahennua ,,ctp.“ u 6poj cTpane.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, ctp. 6.
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