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ANTI-FORMALISM AND THE STRUCTURE OF
ANGLO-AMERICAN COMMERCIAL LAW

Summary

Commerce has changed in the last 20 years. Digital technology is replac-
ing paper-based records. Proof of ownership is now often control of an electronic
transaction. Rules and regulations have been found inadequate to police the
new system. Anti-formal categories, standards and principles are increasingly
the way that the commercial law is expressed. The standards require commer-
cial actors to share resources and honour other peoples trust. Law has assumed
a new ‘good-neighbourly” aspect. Changes in the commercial law may reflect
the morality of modern capitalism.

Key words: commercial exchange, electronic communication, electronic
title, trust, anti-formalism, morality of capitalism.

Commercial interaction in developed economies has changed in the
past two decades. Commercial exchange has changed. Electronic communi-
cation and computer technology has replaced documentary titles, invoices
and paper-based records. This is particularly true in international trans-
actions.! Over a longer period, the commercial value of services in mature
economies has become more significant than the value of goods produced.

1 See D. Murray, T. Chorvat, C. O’Connor, “Problems of proof in a paperless world:
electronic information as evidence in commercial litigation”, UCC Law Jo., 35/2002, p.
1; A. Ballego, “Towards paperless international trade: EDI and EDIFACT”, International
Trade Forum, 4/1991, p. 10.
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Throughout the twentieth century these developments have occurred.” This
paper sketches how the commercial law in the United States, Britain and
comparable countries has also changed to reflect the modern conditions of
production and exchange.

Consider first electronic title. “Control” of electronic evidence of title
has been chosen as the indicium of ownership in the US Uniform Commer-
cial Code (“the UCC”), to replace delivery of tangible documents.® Electronic
“title”, adopting the words the US Uniform Electronic Transactions Act 1999,
equals the ability to control a “single authoritative copy of the [electronic]
document which is unique, identifiable ...[and] unalterable”, and which is
“communicated to and maintained by the person asserting control (or its
designated custodian)”* “Control’, the significant connective, is not further
elaborated. On first observation, the “control” idea seems rather vague and
indeterminate. Under the old law, “possession of documentary title” was sus-
ceptible to far more rigorous tests and calibration than “control” of the elec-
tron sequences which digital communication represents. Individual steps in
electronic transactions have few hallmarks. Electronic transactions may be
replicated in ways that are difficult to detect. New room for fraud has been
acknowledged.”

Nevertheless, the new UCC electronic title protocol will work and,
doubtless, work more effectively than the paper-based title which it replaces.
Electronic title has to work. Players in the system need on-line title. The world
has entered a digital age to which legalities must adapt or perish. Praxis is an-
other name for this intersection of technology and the world of concepts.®

2 See R. Shelp, Beyond Industrialisation: Ascendancy of the Global Services Economy,
Oxford, Pergamon Press, 1981.

3 See National Conference of Commissioners on Uniform State Laws Discussion Paper,
Proposed Revisions to Uniform Commercial Code Article 7-Documents of Title, Chicago,
American Law Institute, 2003, pp. 3-12, 75-120; and H. Gabriel, “Revisions to Uniform
Commercial Code Article 7: documents of title”, Uniform Commercial Code Law Journal,
35/2003, pp. 35-36.

4 See s. 7-106 (b) (1) and (2).

5 See Discussion Paper: Proposed Revisions, n. 3, Sec 9-317 ‘Official comment’ (120-1);
also K. Cronin, R. Weikers, Data Security and Privacy Law: Combating Cyberthreats
(2002 looseleaf), §8.12-§8.16; P. Grabosky, R. Smith, G. Dempsey, Electronic Theft:
Unauthorised Acquisition in Cyberspace (2001), pp. 81-104; P. Grabosky, R. Smith, Crime
in the Digital Age: Controlling Telecommunications and Cyberspace Illegalities (1998); D.
Denning, Information Warfare and Security, 1999; A. Boss, J. Winn, “The emerging law of
economic commerce’, Business Lawyer, 52/1997, p. 1469; A. Brandt, “Embezzler’s guide
to the computer”, Harv. Bus. Rev., 53/1975, p. 79.

6  Defined by W. James, “Pragmatism” in R. Goodman (ed.), Pragmatism: A Contemporary
Reader, 1995, pp. 53-54.
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A small alteration intended for the UCC’s definition of “good faith”
encapsulates the formal characteristics of the new commercial law. “Honesty
in fact and the observance of reasonable commercial standards of fair dealing”
will shortly replace the words “honesty in fact in the conduct or transaction
concerned”’ Reasonableness and fair dealing are added to the equation. We
will discuss the significance of this shortly.

The possibility of fraud in some systems of electronic title is limited by
virtual walls and barriers. Some systems are “closed”. Participating members
are obliged to sign master agreements which provide members with rights
and duties as against the registry system and other members. Most electronic
land title registration systems reduce the fraud risk in this way.® Electronic
entries in “Torrens system” land title registries are officially certified and in-
demnities are provided to persons harmed in the certification process.

“Closed” system safeguards make the “open” system of electronic title
proposed by the UCC all the more remarkable. Based only in control require-
ments, commercial property rights in electronic transactions are enforceable
independently of underwriting contracts, official registers, government guar-
antees, other controls or insurance. This is true both practically and concep-
tually. In a growing number of commercial property transactions, control of
the electronic medium through which ownership is expressed equals a legal
right to possession.

Contrast the position with electronic money. ‘DigiCash’ (or “eCash”)
cannot be transferred interpersonally without intermediation of the money’s
issuer. The scheme requires a sponsor. No “open” system for digital money has
yet emerged. Cryptographic technology has yet to produce fully negotiable
electronic tokens like banknotes or coins. Transfers of electronic money are
still treated as electronic payments made through bankers’ electronic funds
transfer mechanisms. These are variants of the familiar telegraphic instruc-

tions and nineteenth-century “wire transfers>’

For a long time, a significant credit risk for participating intermediar-
ies in the commercial world was that paying bankers might become insol-
vent and fail to settle as required after value had been exchanged. Now this

7 See UCC (Proposed Rev) § 1-201(19) (Oct. 2000) (emphasis added), available at http://
www.law.upen.edu/bll/ulc/uccy.

8 In several jurisdictions: see C. Szypszak, “Public registries and private solutions: an
evolving American real estate conveyancing regime”, Whittier L. Rev., 24/2003, pp. 672-5;
L. Chamberlain, “The Land Registration Act 2002: a “conveyancing revolution” Part 17,
NLJ, 2002, p. 1093; W. Duncan, S. Christensen, “Overcoming the problems of showing
and making cybertitle’, APLJ, 8/1999, p. 1; and S. Yok, “Computerisation of titles under
the modified Malaysian Torrens system”, MLJA, 3/1998, p. 1.

9  See B. Geva, The Law of Electronic Funds Transfers (2002 looseleaf), § 1.02(3).
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has largely been overcome.!® However, the age of DigiCash has not arrived.
The commodity is too fungible. A protocol or universal “set of rules” has not
emerged from established practice or the community of users. Perhaps these
are early days. Money fraudulently diverted within the system remains elu-
sive. Legal doctrine has been allowed to stand in the way. Electronic money is
treated comparably to other property interests for the purposes of appropria-
tions and mixtures.!! “Who took the claimant’s money?” and “Who owns the
object with which the money was exchanged?” are questions which courts still
pose in relation to electronic money. Conceptual problems beset the system
still. The answers are not obvious. It is almost impossible to apply nineteenth-
century notions of property to streams of electrons passing instantaneously
between computer terminals — which may be located, possibly, in different
jurisdictions. The US idea that property equals “control” of a dealing may not
seem quite so unsatisfactory.

Examples could be multiplied. Law, particularly the commercial law,
has adjusted itself to change throughout the twentieth century. The form of
the commercial law in common law countries has developed to reflect the
new fluidity in exchange. Increased reciprocity and trust are present in the
system. This is the essential point that this paper makes. Standards and prin-
ciples, in place of rules, are increasingly used to express commercial norms
and regulation.

Purposive reasoning is now dominant in the commercial law. Does the
outcome facilitate or retard commerce? The familiar lawyer-like approach
to problems of drawing factual analogies and inferences from established
doctrine is in decline.'* Law is no longer conceived to be the independent
discipline which it once was. Judges in common law courts reason in an in-

10 See E. Solomon, Virtual Money; Understanding the Power and Risks of Money’s High-Speed
Journey into Electronic Space (1997) and G. Weaver, C. Craigie, The Law Relating to Banker
and Customer in Australia, 2™ ed. (1990 looseleaf), [3.360]-[3.370], referring to (Aust.)
Bank Interchange and Transfer System (‘BITS’), UK Clearing House Automated Payments
System (‘CHAPS’) and Society for Worldwide Interbank Financial Telecommunications SA
(‘SWIFT).

11 On appropriations, see R v Preddy [1996] AC 815, interpreting the Theft Act 1968 (UK),
s-s 4(1) extended ‘property’ definition; S. Bronitt and B. McSherry, Principles of Criminal
Law (2001), pp. 701-6; J. Lipton, “Property offences into the 21 century’, JILT, 1999,
http://www.law.warwick.ac.uk/jilt/99-1/lipton.html and D. Fox, “Property rights and
electronic funds transfers”, LMCLQ, 1996, pp. 457-9; on mixtures, see Agip (Africa) Ltd
v Jackson [1990] Ch 265, Millett J, affd, but not on the medium of payment instruction,
[1991] Ch 547 (CA), 565; D. Kreltszheim, “Identifying the proceeds of electronic money
fraud”, Information Management & Computer Security, 7/1999, p. 223; R. Hooley,
“Payment in a cashless society”, in B. Rider (ed.), The Realm of Company Law, 1988, p.
237 and text below at [7.16]-[7.17].

12 See P. Attiyah, “From Principles to Pragmatism: Changes in the Function of the Judicial
Process and the Law”, Iowa L. R., 65/1980, pp. 1259-60.

10
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creasingly consequentialist way — whether legal reasoning is in form of the
“top-down” or “bottom-up” variety.'®> Legal conclusions are valid or invalid
to the degree to which commercial ends are served.

Commentators have observed that a moral reformation has accompa-
nied these changes in society and the commercial law.* Robust individual-
ism is dying. Sharp distinction between one’s own interest and that of others
is no longer drawn. The capitalist “right to be selfish” no longer legitimates
action in developed western economies. Instead, people are required, by law,
to make sacrifices and to share. Ethical consideration of the “other” and a
new altruism are becoming the private law’s dominant ideology.

Legal norms have correspondingly taken a new, good-neighbourly as-
pect. A once widely-held belief in the neutrality of rule systems has been
discredited. Justice is thought to inhere more in outcomes reached than in a
principle for social action which the decision may imply. “Anti-formalism” is
a term used to describe this new orientation.

Theoretical underpinnings of anti-formalism were expressed by the
German political economist Max Weber. Writing between 1910 and 1914,
Weber described the emerging formal qualities of modern law. “The system
of commodity exchange, in primitive as well as in technically differentiated
patterns of trade,” Weber observed,”

is possible only on the basis of far-reaching personal confidence and
trust in the loyalty of others. Moreover, as commodity exchange
increases in importance, the need in legal practice to guarantee or
secure such trustworthy conduct becomes proportionally greater.

“Trusting” is one of the things that characterises modern modes of
exchange. Commercial law, in Weber’s view, requires “ethical rationalisation”
through “attitude-evaluation” Categories which express meanings and intention
are needed to regulate the process. Relevant criteria cannot be reduced to a
“mechanical jurisprudence” of rules.!® The modern functioning of equity in
common law systems captures this hermeneutic possibility — a fact which
may have surprised Weber — given the “formalistic” qualities that he ascribed
to the “Anglo-American common law”.

Anti-formalism has different vehicles in different countries. In Brit-
ain, Australia and, to a lesser degree, in Canada, case-law and equity are still

13 See R. Posner, “Legal reasoning from the top down and from the bottom up: the question
of unenumerated constitutional rights”, (1992) U. Chicago L. Rev., 59/1992, pp. 433-6; on
result-oriented reasoning: see W. James, n. 6, pp. 65-6.

14  See, e.g., D. Kennedy, “Form and Substance in Private Law Adjudication”, Harv. L. R.,
89/1976, pp. 1713-7, 1776-7.

15 In G. Roth, C. Wittich (eds.), Economy and Society, Berkeley, Univ. of Calif. Press, 1978,
pp. 884, 888-9.

16  See R. Pound, “Mechanical jurisprudence’, Columbia L. Rev., 8/1908, p. 605.

11
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the spearhead of the movement. In the United States, anti-formalism has
been predominantly code-driven. The distinction between law and equity in
America may still be enshrined in remedies textbooks, but, for most other
purposes, it is said to be “long forgotten!” Aspects of the private law have
been continuously restated under the auspices of the American Law Institute
for the past ninety years. The Uniform Commercial Code became law in 51
jurisdictions between 1953 and 1966.'8

Anti-formalistically, article 242 of the UCC states that any “uncon-
scionable” contract or clause is unenforceable insofar as it produces an ‘un-
conscionable result.'® This is a drastic invasion of freedom of contract. Over-
arching disallowance of contract terms on the grounds of “unconscionability”
expresses the ideological shift which this paper has observed. Commercial
law now curtails the pursuit of self-interest which was seen as a virtue in
earlier times. For example, in 1898, Justice Wills was quoted with approval by
Britain’s highest court when he said that:

any right given by contract may be exercised as against the giver by the
person to whom it is granted, no matter how wicked, cruel or mean the
motive may be which determined the enforcement of the right.2’

This is the attitude of mind which has passed. Law no longer permits
the enforcement of “strict legal rights” in unconscionable circumstances.

The High Court of Australia has gone one step farther from the “strict
legal” approach. The vendor of a house, acting justly at all times, and follow-
ing the terms of the sale contract, was not permitted to forfeit the purchaser’s
interest in a party paid house on account of the purchaser’s comparatively
trivial breach. Law should relieve against an unjust result, according to the
majority in Stern v McArthur,?! even though it flowed from blameworthy
conduct on no one’s part. Such an extension to the law was considered and
rejected by the UK House of Lords nine years later in Union Eagle Ltd v Gold-
en Achievement Ltd.**> A house purchaser paid a 10% deposit. On settlement

17 See e.g., D. Dobbs, Law of Remedies: Damages-Equity-Restitution 2" ed., St Paul, Minn.,
West, 1993, pp. 391-422 and T. Thomas, “Justice Scalia reinvents restitution’, Loy. L. A. L.
Rev., 36/2003, pp. 1063, 1065.

18 See W. Twining, Karl Llewellyn and the Realist Movement (London, Weidenfield and
Nicolson, 1973), p. 270: “[B]y the end of 1969 only one American state, Louisiana, had
held back”

19 US Uniform Commercial Code, § 2-302; see discussion in R. Barnes, “Tracing commingled
proceeds: the metamorphosis of equity principles into UCC doctrine”, U. Pitt. L. Rev.,
51/1990, pp. 285-92.

20  Allen v Flood [1898] AC 1, at 46.
21  (1988) 165 CLR 489 at 540 per Gaudron J, Deane and Dawson JJ agreeing.
22 [1977] AC 514 at 521-523 (Privy Council).

12
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day, he was 10 minutes late in supplying the balance of the purchase price.
The contract contained a provision which made strict compliance with time
requirements essential. For his part, the vendor did nothing wrong and had
not behaved unconscionably. The House held, in these circumstances, that
there was no scope for legal relief. Some unconscionability on the vendor’s
part or other species of blameworthiness was necessary to trigger the law’s
intervention.

Commercial courts are now “chartered”, as it were, to find and eradi-
cate aspects of transactions which they find morally objectionable. This role
has replaced traditional notions that “the law is right, that rules of law are to

be obeyed because they are right, that men have duties to uphold the law”?

Australia and Canada remain more case-law oriented than the United
States, where statute has been the pre-eminent vehicle for anti-formalism in
the commercial law. Retreat from formal rules in Australia, Britain and Can-
ada has proceeded, in part, through the development of equitable doctrines.**
Partly, this is in codified form. Equity is prominent in Australia for an histori-
cal reason. Procedurally, equity and the common law remained separate in
New South Wales until 1970. A lot of twentieth-century equity appeals from
New South Wales were made to the Australian High Court. Other Australian
jurisdictions were “fertilized” from the “top down” in this way.?®

Conclusion

Commercial actors are increasingly obliged by anti-formalist laws to
consider the interests of other commercial actors. Anglo-American com-
mercial courts make “attitude evaluation” judgements about the legitimacy of
commercial action according to the dominant formulae in each jurisdiction.
In the US, this is the Codifications and Restatements of the Law. In Britain and
Australia, equitable doctrines occupy the same space, including such things as
estoppel (requiring consistent action) and the fiduciary relationship (requir-
ing that undertakings be honoured and transactional power not be misused).
“Examination of the activities of fiduciaries”, in the words of Professor Ernest
Weinrib, “involves ...an inquiry into the propriety of profit-making”. Fiduci-

23 Description of US commercial law reformer Karl Llewellyn in his 1929 lectures to
students at the Columbia Law School, published as The Bramble Bush (1930), (1981) edn
15.

24 See D. Klinck, “The unexamined “conscience” of contemporary Canadian equity’,
McGill L. J., 46/2001, pp. 605-14; M. Sneddon, “Unconscionability in Australian law:
development and policy issues”, Loy. L. A. Int’l & Comp. L. J., 14/1992, pp. 562-3.

25 See R. Meagher, J. Heydon, M. Leeming, Equity Doctrine and Remedies, 4™ ed, 2002,
[1-50]-[1-55] and J. Heydon, “The role of the equity bar in the Judicature era” in G.
Lindsay (ed.), No Mere Mouthpieces: Servants of All Yet of None, 2002, p. 71.

13
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ary litigation requires the courts to determine whether or not to “sanction
or stigmatize a particular act performed by a businessman in a commercial
context”?® Interpersonal “value” articulated by the commercial law may be
inherent in the social order. This is the “moral terrain” of breach of faith, fair-
ness and good faith, where actors are acknowledged to be unequal and people
regularly pledge themselves to act and do business in the interests of others.*”
We may now be approaching the reclusive inner morality of capitalism.

IIonu TTIOBEP
npogecop Pakynrera 3a 6usHuc u npaso, RMIT yHusepsurera,
Men6ypH, Aycrpanuja

AHTV®OPMAJIN3AM NI CTPYKTYPA
AHIJIO-AMEPNYKOTI TPTOBMHCKOTI ITPABA

Pe3sume

Ipiosuna ce ipomenuna y iocnegroux 20 ioguna. Juiuitianna iiexHo-
70iuja 3amervyje exHon0iujy 3acHosany Ha uauupy. [oka3 eénacHuminea
je caga uecitio KoHWpona Hag enexiipoHckom thparcaxyujom. Ilocitiojeha
ipasuna HUcy agekeaimina xkaxo 3a Hosu cucitiem. Hepopmanne xaitieiopuje,
Cliangapgu u UpuHyuily cy cee sumie HAYUH HA KOju ce MPIOBUHCKO HPaso
uckasyje. Ciiangapgu 3axitiesajy 0g yuecHuxa Ha Wpiuwiitly ga gene pecypce
u ga uowitilyjy tioseperve gpyiux wyqu. Ilpaso je tipuxeaiuno Hosu ,goopo-
cycegeku“ aciiexii. [Ipomere y ilipiosuHckom ipasy moly ga ce penexitiyjy Ha
MOPANHOCHL MOgepHOI Kauulllanuma.

Kmyune peuu: itiposurcka pasmena, eeKilipoHcKe KOMyHUkayuje, esex-
WIPOHCKO 6IACHUWMTTIBO, Tloepetve, AHTAUPOPMATUIAM, MO-
panHocil Kauutianusma.

26  E. Weinrib, “The fiduciary obligation”, UTL], 25/1975, p. 2; cf. ]. Brock, “The propriety of
profit-making “fiduciary duty and unjust enrichment”, UT Fac. L. R., 58/2000, p. 185.

27  See P. Finn, “Unconscionable conduct’, JCL, 8/1994, p. 38.
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ap Jujana MAPKOBIh-BAJAJIOB'h
BaHpegHu npodecop IlpaBHor pakynrera Vicrouno CapajeBo

3AIITUTA ITPABA KOPMCHMKA YCIIYTA
ETEKTPOHCKMNX KOMYHUKAIINJA

Pesume

3Hauaj pasnuvuiiux 6Ugoea eneKmpoHCKUX KOMYHUKAUUA 3a C6aKO0g-
He8HU HuBowi ipahana u HecmeliaHo PyHKUUOHUCAe Tipuspege He Tpeda
iocebHo obpasnaiaitiu. Kaga je konxkypenuyuja Ha WPHUUWTIY THeNeKOMYHU-
KAYUOHUX Ycyla HegosowbHa, Kao wiitio je o cnyyuaj y Cpbuju, auitiarwe 3a-
witiuiile Upasa KOPUCHUKA YCyla eNleKTPOHCKUX KOMyHukauja gobuja Ha
3Hauajy. Y unauky ce ananusupajy obasese otiepatilepa U Upasa KOPUCHUKA
ycnyia eneKimipoHCKUX KOMyHUKAUUja y e6potickom 3aKoHOgasciiey u iopege
ca peuierruma HegasHo Yce0jeHol 3aKOHA 0 eNeKPOHCKUM KOMYHUKAUUJAMA.
Ananusupana cy wakohe pewerva 3axoHa 0 3awiliuiliu Uowpowaua ca
aciieKkiia weioge UPUMEHDUBOCUIU HA CEKTUOP eNeKIPOHCKUX KOMYHUKAUU-
oHux ycnyia. Aymiop 3axmwyuyje ga yupkoc wuUpuHu 3axoHckux oenauiherva
CeKTHOpPCKOl peiynamiopa u HAgReIHux uHcieKyujckux opiana u moiyhHocimiu
antiepHatiueHol HAYUHA peuiasarea ciioposa usmehy otiepailiepa U KOPUCHU-
Ka U CHpoIioCiiu UPOUUCAHUX CAHKUU]A, HOBUM 3AKOHOGABCIIBOM UNAK Huje
obesbehena epuxacHa 3awTHUTA TPasa KOPUCHUKA YCayia eneKiipOHCKUX
KOMyHUKAyuUja.

Kmyune peuu: enexitiporcke xomyHukayuje, 3ainiuitia 4pasa KopucHuxa,
3awtnuiia notpouiava.

JJocTymHOCT ycmyra eIeKTPOHCKMX KOMYHMKauuja, meby kojuma cy
HajBaKkHMje ycmyre TenedoHa, Tenedaxca, mpucryna VHTepHeTY, eneKTpoH-
CKe TIOIITe, NMpeHOCa TENEeBU3UjCKMX M Pajuo TporpaMa M Ap., JaHac ce
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YIAHLN IIpaBo u npuBpena

CMaTpajy HEONBOjUBMM [ENOM IIPOCEYHOT >KMBOTHOI CTaHjappa rpabhaHa.
[IpenycnoB JOCTYMHOCTM THX YCIyra je M3rpajra oArosapajyhe xomyHu-
KallMoHe MH(QPACTPYKType, HEOIXOHEe 3a IpyXKake yCIyra eleKTPOHCKUX
KOMyHMKalyja. ¥ BehMHU eBpOICKMX Ap>KaBa M3Tpajitba M Ofip>KaBarbe
TeleKOMYHMKAIOHe MHPPAaCTPYKType ToKOoM 20. Beka OMIu Cy moBepeHu
MOHOIIOJICKOM oOlleparepy, Hajueurhe mpenysehy y mp>KaBHOM BJIaCHUILTBY.
[Tpouec nubepanusanyje yciyra eIeKTPOHCKMX KOMYHMKanuja, Koju je EB-
pormy 3axBaTuoO Ha Kpajy 20. 1 modeTkoM 21. BeKa, JOIPUHEO je OTBapamy
OBOI' CEKTOpa 3a KOHKypeHLujy. IIponec jom yBex Huje OKOH4YaH. Tpkmii-
Ta BehMHe ycmyra eIeKTpOHCKMX KOMYHMKAIMja ce OIJIMKYjy HeOBO/BHOM
KOHKYPEHIIjOM, IITO MMa 3a IOCHEeNUIYy BUCOKE IieHe, JIOI KBalauTeT U
HEIOBO/bHY PAa3HOBPCHOCT yciyra. To je pasyor salITo 3aKOHOZJABal] M Op-
TaHM 3ay>KEHM 3a HaJ30p HaJ pafiloM TelIeKOMYHMKAIMIOHMX Olleparepa
MOpajy Ia ce IOoCTapajy 3a 60/by 3aIUTUTY IIpaBa KpajBbUX KOPUCHUKA YCITy-

ra, OJHOCHO IIoTpomIayda.

Y 3akoHy 0 eIeKTPOHCKUM KOMYHI/IKaI_U/IjaMal Kao jefjaH Off OCHOBHUX

IerOBMX I1J/beBa HaBeeHO je ,00e30ehuBame BICOKOT HIBOA 3aIUTUTE VH-
Tepeca MOTPOIIAYa y OFHOCY ca OIlepaTopyuMa, Hapounto obesbehuBamem
HOCTYITHOCTY jaCHUX ¥ HOTIIYHUX MHQOpPMalMja O LleHaMa, YCIOBUMA TIPK-
crymna u kopuinhema (ykpydyjyhn u orpaHmderma), KBaIuTeTy jaBHUX KO-
MYHMKAIL[MOHUX MpeXa M YCIyra, Kao U e(UKaCHUM IOCTyIameM IO IIpU-
Ty)K6aMa Ha paji omeparopa“’ YCmemHo oCTBapuBaie HaBeIEHOT I/ba
YCTIOB/bEHO je feTa/bHUM ypebuBameM mpaBa Kpajibyx KOPMCHUKA, TOCTYII-
Ka 3aIITHUTe TUX [IpaBa U CaHKIMja 3a OllepaTepe KOji y IpY>Kamby yCIyra He
TOIITYjy 3aKOHOM 3arapaHTOBaHa IIpaBa KOPUCHYKA.

I EBporncko 3aKOHOZaBCTBO

ITpaBa KopmcHMKa yCmayra eleKTPOHCKMX KOMYyHMKAIMja ¥ Ha-
4UH HYXOBE 3alITUTE Ha eBPOICKOM HNBOY ypebenm cy JlmpektmBoM o
YHUBEP3aJIHO] ycnysM.3

YHuBepsanHa ycayra je MUHMMATHU CKYIT YCIyTa KOjU Ce CBaKa JipKa-
Ba 06aBesyje fa 06e36emyu cBUM CBOjuM rpahaHyMa IO IPUCTYIAYHMM Iie-
HaMma. [[MpeKTMBOM O YHUBEP3aTHOj YCIy3U YTBPhHEH je MUHMMATHU CKyIl
yCIyra Koju ce TapaHTyje eBponckuM rpahannma:

1 Cn. inacnux PC, 6p. 45/2010.
2 Ynan 3 Tau. 9) 3aKOHa O eeKTPOHCKMM KOMYHMKaIlMjaMma.

3 JHupextusa 2002/22 0 yHMBep3anHOj YCIy3y M IIpaBMMa KOPUCHUKA y Be3U Ca eJeK-
TPOHCKMM KOMYHUKAI[MOHMM Mpexxama 1 ycrnyrama (Directive 2002/22 of the European
Parliament and of the Council of 7 March 2002 on universal service and users’ rights
relatong to electronic communications networks and services, 2002, O.]. L 108).
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1) mpuctyn ¢uKCHO] TeneOHCKO] MpeXM - NPaBO KOPUCHMKA Ha
Ipubydele Ha jaBHY (PUKCHY TeneOHCKYy MpEeXy U IPUCTYI
jaBHO JOCTYIHUM TeleOHCKUM ycryrama. KBammreT KoHeKIuje
Tpeba ma Oyne Takas Aa omoryhaBa o6aB/bare JIOKATHUX, HAIMO-
HAJTHMX U MehyHapopHUX pasroBopa, mpeHoc (akc mopyka u mpe-
HOC TIoflaTaka y ob6uMmy Koju oMoryhyje OyHKIMOHATHY IPUCTYII
I/IHTepHeTy;4

2) mpaBo Ha jefaH HpUMepak CBeOOYXBaTHOT TeeOHCKOr MMeHN-
Ka, y IITaMIIaHOj MU eIEKTPOHCKOj hopmu 1 TerepOHCKaA yCmyra
flaBama MofiaTaka o 6pojeByMa MpeTIVIaTHUKA;

3) obe3bebheme jaBHMX TelmeOHCKMX TOBOPHMIA TAaKO fa 3al0BObE
norpebe Kpajmbux KOPUCHMKA 10 6pojy, reorpadckoj pacmpocrpa-
IEHOCTY, KBAIUTETY YCIIyTa U JOCTYIIHOCTY XeHAUKENMPAaHUM KO-
pUCHMIIMMA, Y3 MOTYRHOCT OecCITaTHOT I03MBamwa OpojeBa 3a XUT-
He CTTy4ajeBe;

4) MOCTYNHOCT jaBHMX TeneOHCKUX YCyra, ykpydyjyhm u ycmyre
IpPUCTyIIa XUTHUM CIy>x6ama U yciayre TenedOHCKOT MMEHUKa,
XeHJVKeNIMPaHuM ocobama.

OO6yxBaT yHMBep3ajIHe YCIyTre ce HaBeleHUM He McUpIUbyje. [pkase
yrannie EY cy crobonHe fa cBOjUM HAl[MOHAIHUM 3aKOHOJIaBCTBOM IIPO-
ImIype CKYI yCIyra eleKTPOHCKMX KOMYHUKaluja Koje 06e36ebyjy cBojum
rpabannuMa, a EBporicka kommcuja je o6aBe3Ha fia cBake TpU TOAMHE BPIIN
peBu3Kjy 00yxBaTa YHUBep3aIHE YCIyTre, KAKO OU IPENTOoXIIA HheHy U3Me-
Hy nn pepeduHmcamwe, Bogehy mpy ToOM padyHa O OCTBAPEHOM APYIITBe-
HOM, €KOHOMCKOM ¥ TeXHOJIOLIKOM Pa3Bojy.

3amTrTa MHTEpeca KpajibixX KOPUCHIKA OCTBApYje ce ce Ha [jBa Hadul-
Ha: II0OCPeJHO, KOHTPOJIOM pajia olleparepa Koju uMajy obaBesy obesbeherma
yHUBep3a/lHe yCIyre® ¥ KOHTPOJIOM OIlepaTepa ca 3HAYajHOM TPXKMUIIHOM
cuarom,'” 1 HemocpeHO, MPOMMCUBabeM MIHUMAJTHOT CeTa MpaBa KPajimux
KOPMCHMKA, KOju ce Mopa 00e36ea1Ty HallYIOHA/THIM 3aKOHOJJaBCTBOM.

Unan 4 3akoHa O €1eKTPOHCKMM KOMYHMKAIjaMa.
UYnan 5 3akoHa O €1EKTPOHCKMM KOMYHMKAIMjaMa.
YnaH 6 3aKOHa O eIeKTPOHCKVM KOMYHUKAIMjaMa.
Yran 7 3aKoHa O eIeKTPOHCKVMM KOMYHUKAIMjaMa.

Yran 15 3akoHa O eIeKTPOHCKMM KOMYHUKaIMjaMa.

O o0 N N U1 W~

JpxaBe WIaHuLe CYy Ay>KHe fja u3abepy oneparepe Koju he umaru o6aBesy obezbeherma
YHMBep3ajHe yCIyTe y CKIagy ca wiaHoM 8 JlupeKkTuBe o yHMBep3anHoj ycnysu. To he
II0 IIpaBU/y 6MTH oneparep (WM oreparepy) 4uja MHPPACTPYKTYpHA MpeXka IIOKpUBa
HajBehu meo fp)xaBHe TepuTOpUjE.

10 TIlojam omeparepa ca 3Ha4ajHOM TPXKMIIHOM CHaroM je sedunucan wiaHom 14 craB 2
OxsupHe gupektnBe — Directive 2002/21 of the European Parliament and of the Council
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1. Kontpona papa oneparepa

Omepatepu Koju Ipy>kajy YHMBEp3aJHy YCIyry MMajy oOaBesy na
KOpPMCHMI[MMA oMoryhe KOHTpONmy TpomikoBa ycmyre ¢(ukcHor TenedoHa,
TaKo IITO he MM MCHOCTaB/baTy PadyyH ca JeTa/bHOM CIel(UKaAINjoM duju
CafpXXMHY yTBphyje HaIMOHAaTHO peryraTopHo Teno, omoryhuru 6ecrmar-
Hy IIPOBEPY U KOHTPOJY padyyHa 3a IPY)XeHy TeleOHCKY YCIyTy 1 ycryra
ca HOM TIOBE3aHNX U a/IBeKaTaH HAJ[30p HaJ HUX0oBUM Kopumihemem.'' Y
cmy4ajy Hermahama padyHa onepaTtepu MOTY IIPMMEHUTU CaMo Mepe Koje Cy
IPOIIOPLMOHA/IHE, YHAIIPeN T03HaTe KOPUCHMKY (jaBHO objaB/beHe) U HelM-
ckpuMuHatopHe. KopucHuk ce Mopa yHampey ynosoputu fa he ycmepurn
IpeKN]| ycIIyTe UM UCK/byuerbe ca Mpexe. [Ipexup yciyre ce Mopa ofHOCUTH
MCK/YYMBO HA YCYTY KOja Huje maheHa, ako je TO TeXHIYKU U3BOI/BUBO. 2
HanyonanHa perynatopHa Tema ~ Cy Ay»KHa Jja KOHTPONMINY paji oneparepa
ca 00aBe30M IIpy>Kamba yHUBep3a/lHe YCIyre, IPONNCUBabeM Tapuda 1 KOH-
TPOJIOM KBa/IMTETA MPYXKEHUX YCITyTa.

Y opHOCY Ha omeparepe ca 3Ha4ajHOM TP)KMIIHOM CHAroM, HalMo-
HaJTHA PeryaaTopHa Tena Takohe MMajy opnamherme ja KOHTPOINITY BUCKHY
1LIeHy yCITyTa, IPONMUCUBabeM MaKCUMaTHOT HUBOA LieHa, IIPOIJCUBAIbeM Ta-
pucda mim IponucuBameM Ja IieHe MOpajy OUTM TPOIIKOBHO OpUjeHTUCaHe
WM [Ja OATOBapajy LieHaMa Ha YIOpeOVBUM TP>KUIUTUMA.

of 7 March 2002 on a common regulatory framework for electronic communications and
services (Framework Directive), 2002, O.J. L 108. To je oneparep Koju caM Wiy 3ajeHO
ca IpyTMM oIlepaTepuMa Y)KMBa IO3MULNUjy Koja ce MOXKe M3jefHauNTH Ca JOMUHAIjOM,
OJIHOCHO IIOJI0XKaj eKOHOMCKe CHare Koja My faje Moh fa ce moHamra y 3Ha4ajHOj Mepu
He3aBMCHO Yy OFHOCY Ha KOHKYpeHTe, KyIlle M Kpajibe HmoTpolrade. Jlebnunimja
omeparepa ca 3Ha4YajHOM TPXKMIIHOM CHAaroM OfroBapa Ae(pMHMLUUM JOMMHAHTHOT
TPXKMIIHOT TI07I0Xaja y HpaBy KoHKypeHimje EY u ofyxpara Kako MHAMBUYaIHY,
TaKo U KOJEKTMBHY JIOMMHaLUjy. 3a AeMHULNjy JOMMHAHTHOTL 1I0I0Xaja y npaBy EY
B. R. O'Donoghue, A. J. Padilla, The Law and Economics of Article 82 EC, Oxcdopp n
Iloptnenn, 2006, cTp. 107-173.

11 Ilpumepa paam, MOpa MMaTy IIpaBo Aa KOHTposmire opmasehe mosmse ca cBor 6poja,
OJJHOCHO IIpaBo fia oHemoryhmu mosuame ofpehennx GpojeBa mmm rpyme 6pojesa. Ta
yciayra Mopa 6utu 6ecruiatHa.

12 Ynan 20 u Anekc I geo A JlupekTuBe 0 yHUBEP3aNIHO] yCIy3H.

13 Csaxa ppxaBa wianuna EY uma o6aBesy fla popMypa HallOHATHO PETYNIaTOPHO TEIO
panu obapbama 3ajataka yrBphennx OksupHOM u mparehum ampextuBama y o6ma-
CTM €IeKTPOHCKMX KOMyHMKauuja. HalmoHamHa perymaTopHa Tena Mopajy 6uty mpas-
HO U QYHKIMOHATHO He3aBMCHA Off CBMX OpraHmsanuja koje o6esbebyjy emexrponcke
KOMYHMKAIIMOHe Mpexe, onpeMy uwm ycryre. Haluonansa perynaropHa Tena, usmehy
0CTaJIorT, MMajy 3aJaTaK Aa IPOMOBHIIY MHTepec rpa)aHa, rapaHTOBaEM BICOKOT HM-
BOA 3aIITHTE IIOTPOLIAYA Y IUXOBIM OJHOCKMA Ca JaBAOLMa yCayra. Bupn wran 8-12
OKBUpHE AMPEKTHBE.

14 3a MeTope pery/vcama LieHa Ha mubepanusoBanuM Tpxutuma B. M. E. Beesley, S. C.
Littlechild, Privatization, Regulation and Deregulation, JlounoH, 1997. u D. Geradin, M.
Kerf, Controlling Market Power in Telecommunications, Oxcdopp, 2003, cTp. 34-48.
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2. IIpaBa KpajlbUX KOPMCHUKA

JIMpexTNBOM O YHMBEp3a/aHO] YCIy3y IpONMCaHa je ob6aBe3Ha caj-
P>KMHa YyroBopa KOju OIlepaTepy 3aK/by4dyjy ca KOPUMCHMIMMA YCIyTa eleK-
TPOHCKMX KOMYHMKaLMja. YKOJIMKO C€ yTOBOp 3aK/by4dyje ca KpajibuM KO-
PVCHMKOM, MOPa MUHVMMAJTHO Jia caapske crnefiehe mopatke n ogpenbe: Ha3uB
M afipecy JaBaolia yC/Iyre; BPCTY UM HUBO KBalMTeTa YCIyTe, YKbydyjyhu n
BpeMe IOTpeOHO 3a IPUK/bYyUelbe Ha MPeXY; BPCTY YCIyTa OfpKaBama Koje
ce IIpy>Kajy; IOfaTKe O LieHaMa U Tapyudama 1 HauiH IpubaB/bamba aXxypupa-
HUX nHpOpManMja o ieHaMa 1 Tapudama; poK Tpajama yroBopa; MOryhHOCT
006HOBe WM PacK1ja YTOBOpa; IPaBoO Ha HaKHAJY LuTeTe vy nospahaj meHe
YKONMKO yTOBOPEHM YC/IOBM KBaJlUTETa yCIyre HUCY MCIYHEHM; HauuH
OTIIOUNMIbatha TIOCTYIIKA BAHCYICKOT pelllamba crioposa.'” Haseniena o6aBesa
OJHOCH Ce Ha CBE OIleparepe KOji 3aK/bydyjy YTOBOPe Ca KpajibiM KOPUCHU-
I1IMa, a He CaMo Ha olleparepe ca 06aBe3oM Ipy)Kaiba YHUBEP3aIHe YCIyTe.

ITpeTmnatauny MOpajy MMaTy IPaBo Ja PAacKMHY YTOBOP y CIy4ajy
M3MeHe YTOBOPEeHMX YC/IoBa, O6e3 6110 KakBe caHKIMje (YTOBOpHE KasHe MIn
c.). Oneparep je gy>xaH fa ux o6aBeCcTU HajMame Mecel] JaHa paHlje O Ha-
MepaBaHMM M3MEHaMa YTOBOPEHNUX YCTIOBa.

Vudopmanuje o ommuruM ycroBMMa, IleHamMa U Tapudama yrosopa
o kopuirhewy jaBHO JOCTYIHMX TeleOHCKUX yCIyra, Kao ¥ O KBaJIUTETY
yciyre Mopajy OuTH JOCTyIHe KpajibuM KopucHuiyMa. Hannonansa pery-
JIaTOpHA Tella MMajy ob6aBe3y aa oMmoryhe kpajmyuM KopucHumyMa nopebheme
usMmeb)y 1eHa, OCTaINX YrOBOPHMX yC/IOBA M KBA/JIUTETA YCIyTa PasIMIUTUX
oreparepa, objaB/pyBarmeM yOIMKaImja y KojuMa ce HaBefieHe MHpopMaluje
IIpe3eHTYjy Ha MpUCTyNadaH HA4MH.

Mebhy ocranmum npaBuma koja ce [[MpeKTMBOM O YHUBEP3aTHO] YCIy3HU
rapaHTyjy KpajlbUM KOPMCHMULIMMA, Haj3HadajHUja Cy MpaBO MpeTIUIaTHUKA
Ha ITpeHoc 6poja y cydajy IpoMeHe ollepaTepa 1 IIpaBo IIOTPOIIaya Jja CBOje
CIIOpOBeE Ca ollepaTepuMa pelllaBajy BaHCY[CKUM Iy TeM, Y TPaHCIIAPEHTHOM,
jeTHOCTaBHOM I jeTMHOM IIOCTYIIKY.

[IpaBo mpeHouIema 6poja y caydajy IpoMeHe oneparepa (omeparep-
CKV IOPTAOM/INTET) JOIPUHOCH 3aLITUTY IOIOXKAja KPajlbUX KOPUCHUKA, jep
UM Jaje MOryhHOCT fa ce jlakie ofjTyde 3a IPOMEHY ollepaTepa y CIyd4ajy
Ia HIUCY 33JJOBO/bHM LIEHOM MM KBa/JMTETOM yC/Iyre Kojy mpyxka. Omepa-
TepCKM NOPTAOWINTET YC/IOB/bEH je BUCMHOM HaKHafle Koja ce Hamtahyje
3a yCIyIy MpeHollemha Opoja, BpeMeHOM HMOTPeOHNUM 3a peannsaiyjy yciy-
re TIpeHOlIeka, POKOM Tpajama yropopa naMely omeparepa u KOpUCHMKa U
APYTUM orpaHnyenuMa (HIp. bupameM BelMKor 6poja nndapa kao nmpeduk-
ca 6pojy Kpajimer KOPUCHMKA KOjI je IpoMeHNno oneparepa). Pedpopmom 3a-

15 Ynan 20 [IupeKxTuBe O YHUBEP3a/lHO]j YCITY3ML.
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koHomaBcTBa EY y 06/1acTy e/eKTpOHCKMX KOMYHUKaIyja, usBpuieHoM 2009.
roymHe,'® Kao jeaH o1 OCHOBHUX IMJbeBa O3HAYEHO je omMoryhaBame maKiie
IIpOMeHe oIlepaTepa. YcIyra IpOMeHe olleparepa Tpeba fa ce peanusyje y
POKY KOju He MO>Ke OUTY Ly>KM Off jeIHOT 1aHa, a I{eHa 3a YCIyTy Mopa OuTu
TPOLIKOBHO OPMjeHTIICAHA M He CMe JeMOTHMBICATI KOPUCHUKA Jja IPOMEHM
6poj. MakcumanaH pok Tpajama yroopa mamely omeparepa u KOpuCHMKa
He MO)ke OMTH [y>Ku Off 24 Mecela, a oIepatepy 1UMajy ob6asesy ga omoryhe
3aK/byuele YTOBOpa Ca POKOM Tpajama Off jefiHe TORMHe. YCIOBY pacKupia
yroBopa He cMejy OMTM TaKBU Ja 06ecxpabpyjy KOPUCHUKE Ja IpOMeHe OIle-
parepe.

Pecdopmom u3 2009. HarmalieHa je ¥ BaXHOCT 6o/ber MHPOpMUCarmba
HpeTIUIATHUKA, KA0 yCI0Ba M000/bIIakha HBIXOBOT II0JIOKaja Y OBHOCKMA Ca
oneparepuma. Oneparepu caja 1uMajy o6aBesy fa MHPOPMUIIY IIPeTIVIATHA-
Ke O CBUM yciyrama 1 6pojeBuMa 4mje ce kopuirheme, OZHOCHO M03MBakbe
noce6HO Tapudupa, 0 CBaKoj MPOMEHU yC/IOBa IMPUCTYIAa man Kopuurhema
ozpebene ycmyre, 0 cBakoj MpoOMeH) HAYMHY NMPUCTYIA XUTHUM CIyXb6ama;
0 CBUM IIpOliefiypaMa Koje ce IIPUMemYjy 3a Mepeme caobpahaja, kako 6u
ce nsberno npeonrepeheme Mpexxe U Kako TU MOCTYIIM MOTY Ja yTU4y Ha
KBaJINTET YC/IyTe; O NpaBy jja u3abepy xohe nmu HUXOBU TMYHM TOAALM OUTH
yHeTH! y TeneOHCKM MMEHMK; O yCIyraMa HaMeeHUM VHBATUHUM AL -
Ma.

IT O6aBe3e onepaTtepa npeMa 3aKOHY O €TeKTPOHCKIM
KOMyHMKalyjama

3aKOH O €eKTPOHCKMM KOMYHMKallMjaMa Te€HepaaHO je ycarjalleH
ca eBpOIICKMM JMpPEKTVBaMa y OO/IacTy elIeKTPOHCKMX KOMYHUKallujama,
rapaHTyjyhu KpajsyM KOpPUCHMIIMMAa MMHUMYM IIpaBa Koju je mpenBubeH
€BPOIICKMM 3aKOHOJIaBCTBOM.

O6yxBar yHuBep3amHe ycnyre ofpeben je y ckmapgy ca JlupexTuBoM
0 yHUBep3anHoj ycmysu (wiaH 55 3akoHa). 3aKOHOM Cy KaO OCHOBHE YCITyTe
YHMBepP3aIHOT cepBuca ofipehene: ycmyra npucrymna jaBHOj KOMYHUKAIMOHO]
MPEXI U jaBHO HOCTYIHNUM TeleOHCKMM yCayraMa Ha (MKCHO]j JIOKaIvju,
yKbydyjyhn m ycnyry nmpenoca moparaka koja o6esbehyje dyHxumonanan
npuctyn VIHTepHeTY; IpUCTYI ycryrama obOaBellTeha U jaBHUM Tele(OH-
CKMM VMIMEHUIMMa; Kopullheme jaBHMUX TeeOHCKMX TOBOPHMIA; Oecriiat-
Ho ymyhmBame mos3mBa crmy>x6aMa 3a XMTHe MHTEpBEHIMje; ocebHe Mepe
Koje ocobaMa ca MHBAIUJUTETOM ¥ COLMjaTHO YIPOKEHUM KOPMCHUIIM-

16 Pedopma je usBpieHa M3MeHaMa peryIaToOpHor ImakeTa u3 2002. rofuHe, ycajameM [In-

pexTuBe 3a 60y perymaruBy (Directive 2002/140, 2009, O.J. L. 337) u [lupexTuse o
npasuMa rpabana (Directive 2009/136, 2009, O.J. L 337).
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Ma OCUTYpaBajy jefHake MOTyhHOCTM 3a MPUCTYI jaBHO JOCTYIHMM Terle-
¢douckuM ycnyrama, ykpydyjuhu ynyhusame mosusa ciyxk6ama 3a XUTHe
VHTEPBeHIyje, yCayraMma o6aBelITerha 1 jaBHIM Telle(OHCKIM VIMEHNI[MMA.

CarmacHo oppen6ama OkBupHe AupekTuUBe ypebeH je mocTymak
oppehuBama oneparepa ca 3Ha4ajHOM TP)KMIITHOM CHaroM (WwiaH 62 3akoHa)
1 TIIpoIIcaHe Cy obaBese Koje My ce Mory HameTaTn. Oreparepa ca 3Ha4ajHOM
TPXKUIITHOM cHaroM ofipebyje AreHnuja, pelemeM KOjuM My MO>Ke OfipeaM-
TV HajMame jefHy of Mepa HabpojaHux y wiany 63 3akona. Omnepatepy ca
3HAYajHOM TP>KUIIHOM CHaroM ce MOXKe OfipefiuTu obaBe3a objaB/bMBarba
ozpebennx noparaka, mpuMepa pajfu: TEXHUYKUX cHenuduKamja, Kapakre-
PUCTHMKA Mpexe, yCIoBa MOHYAe ¥ Kopuinhemwa, pOKOBa Bakema IOHYfE U
IleHa ycTyTe MHTepKoHeKImje (MehymnoBesupama)'’ u mpucryna na mpexy,'®
Kao ¥ ofpeheHuX padyyHOBOACTBeHMX mofataka. lpyro, omeparepy ca
3HA4YajHOM TPXKMIIHOM CHaroM ce MOXKe OfjpefuTy ob6aBe3a HeVUCKPYMIHA-
TOPHOT ITOCTYIIaka, ONHOCHO 00aBe3a 1a CBMM OllepaTepyMa oMoryhyje mpu-
CTYII Ha MPEXY U MHTEPKOHEKINjy IIOf jeflHaK/M YCIOBUMA Y YIOPEeAVBIM
OKONTHOCTMMA (WIaH 65 3akoHa). OnepaTep ca 3Ha4ajHOM TP>KMIIHOM CHaTOM
y TaKBOM CJIy4ajy He CMe Ja SPYTUM ollepaTepuMa IIpy>Ka ycIyre IpUCTyIIa
VIV MHTEPKOHEKIIYje JIOIMjer KBaauTeTa WK MOJ, TOUjUM yCI0OBYMa HEro
IITO TO YVMHU 33 CONICTBEHE NMOTpebe, O[HOCHO 3a MoTpebe CBOjIX MOBE3aHMX
mmua wim naptHepa. Tpehe, omeparepy ca 3Ha4ajHOM TP>KUIITHOM CHAaroM ce
MO>Ke OfipeUTy 06aBe3a OJBOjeHOT padyyHOBOICTBEHOT Npahema mojenHmx
MOCTOBHUX aKTMBHOCTM y Be3M Ca yClIyraMa MHTEPKOHeKIVje M IIPUCTY-
ma, Kako OM ce CIpeuymIo AUCKPYMUHATOPHO IOCTYIale JWIM YHaKpCHa
cy6cmm3aumja.19 YeTBpTO, OllepaTepy ca 3HAYajHOM TPXKMIIHOM CHAaroM ce

17 MebhynoBesnBarbe, OTHOCHO MHTEPKOHEKI[Mja je IIOBE3MBae MPEXKE je[HOT OllepaTepa ca
MPEXOM [ipyror oreparepa. MehynoBesnBarbe je HEOIIXOLHO KaKO G KOPUCHNUIIY MpeXe
jemHOT oIeparepa MOIIH [ja KOMYHMIMPAjy ca MPeXOM APYTor ollepaTepa. 3a IojaM 1
cafpxxuny yroopa o Mehynosesusamwy Bunu M. Mapkosuh, Yiosop o mehyiiosesusary
jasHux ilieneKkomyHuKayuoHux mpeca, beorpan, 2008.

18 IIpucTyn Mpexu je IIpaBO jeHOT OIepaTepa fa KOPUCTY MHPPACTPYKTYpHe KaIaly-
TeTe (HIp. Kab/MOBCKy MHQpacTpykTypy M mpareha mocrpojewa) fpyror omeparepa
pajy Ipy)Kama yCayra eleKTPOHCKMX KoMyHMKanuja. OBO IMpaBo je HEONXOJHO KaKo
6u ce omoryhmio ycrocTap/bambe KOHKYpPeHIIMje y YCTY)KHUM CEKTOpMMa Y KojuMa je
kopuutheme MHOPACTPYKTYpHE MpeXke HEOIXOaH YCIOB IPYKama YCIyra eleKTPOH-
CKMX KOMYHMKalluja, a gyImpame MHPPaCTPYKTYPHUX KallalUTeTa HUje MCIUIATMBO
(rocToju mpupogaH MOHOIION).

19 VHakpcHa cybcuamsanuja je MeTOR IpenyBaba IpoduTa OCTBAPEHNUX Off jefHe aKTUB-
HoCTM 3a mokpuhe TpoukoBa Apyrux akTuBHOCTU. OmiepaTep ca 3HaYajHOM TP>KUILIHOM
CHAroM Moxke KOPMCTUTH OBaj METOR, fja 61 eMMIHICA0 CBOje KOHKYpeHTe y ofpebeHoM
YCIIY>KHOM CEKTODY, HamnahuBameM HICKUX LjeHa KpajlbyM KOPUCHUIMMA y ofipeheHoM
POy U TIOKPMBAIbEM THMe M3a3BaHMX TyOUTaKa IPOMUTOM OCTBAPEHUM Of APYTUX
akTMBHOCTU. KOHKYpeHTCKU omepatep, KOju MO IpaBUIy HUCY AUBEPCU(UKOBAHM, He
MOTY [ia IIpaTe IleHe oIlepaTepa Ca 3HAYajHOM TP)KMIIHOM CHArOM M MOPajy [ia HaIycTe
TpxuiuTe. [Ipumep 3a onmcaHo y eBpOIICKOj pakcy je cinydaj Deutsche Telekom (mpecy-
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MO>Ke ITpomcaTy o6aBesa ja OMOryhy mpUCTYII CBOjOj MPeXM APYTUM OIle-
parepuma, y IM/by YCIIOCTaB/balba KOHKypeHIuje y ofpeheHOM ycmyxHOM
CEeKTOpY, YKOJMKO je TO TEXHMYKM ¥ eKOHOMCKN OIIpaBjaHo (WIaH 67 3ako-
Ha). C oM y Be3u je 1 ob6aBe3a u3[aBmba y 3aKyl AnHja (WiaH 69 3akoHa),
KojoM ce Takohe omoryhyje ycrocraBbame KOHKypeHIuje y IOITIefly YCIy-
ra 3a Koje je HeoNmxofHO Kopuurheme JMHUja Y BIACHMUIITBY OIepaTepa ca
3HAYajHOM TP)KMIIHOM CHaroMm. JVicroBpeMeHO ca obaBesama omoryhaBama
IPUCTYIIa U MHTEpKOHEKIIMje OllepaTepy Ca 3HA4ajHOM TP)KUIIHOM CHAroM
ce MOXKe TIpomycary o6aBe3a KOHTpPOJIe IieHa U TPOIIKOBHOT padyyHOBOZICTBA
(wraH 68 3akoHa). Y TakBOM cy4ajy Peny6nmdka areHIja 3a eleKTPOHCKe
KoMyHMKanuje (y flabeM TeKCTYy: ATeHIMja), MOXKe IIPOIICATI MEeTOfIONOTHjY
3a yTBphuBame IleHa, Kako OM ce YTBPAWIO Ja /1M IieHe Koje olepaTep
Harvtahyje 3a ycyre MHTepKOHeKIMje ¥ IIPUCTYIIA OATOBapajy TPOLIKOBMMA,
HAJIOKUTH NpuarobaBame IjeHa 1 06aBe3y IpUMeHe TPOLIKOBHOT PavyyHO-
BOJICTBA, @ CBe Y LM/by CIpedyaBama IpPaKCU YCMEPEHUX Ha eNMMUHINCaIbe
KOHKypeHIyje.

Ca cTaHOBMIITA HEIIOCPEIHE 3aLITHUTE MHTepeca KpajibUX KOPUCHUKA,
Ba)XHA je ofipefi6a 3aKOHa y CKIafy ca KOjOM Ce OIeparepy ca 3HauyajHOM
TPXKMIIHOM CHaroM MOXe ofpenmTy obaBesa omoryhaBamwa msabopa ore-
parepa, bupameM ofpehenor mpeduxca (mosuBHOr 6poja) MPUINKOM CBa-
KOI' IojesyiHavyHoOr nosyuBa (wiaH 70 3akoHa). Ha Taj HaumMH ce KOPUCHUKY
oMmoryhyje ma mpucTyna Mpexxama ApYyTuX oIllepaTepa IOCPeCTBOM OIepa-
Tepa Ha 4Mjy MPeXYy je NIpuK/bydeH. [Jpyro, AreHinja Moxe pefy3eT Mepe
KOHTPOJIe MaJIOIIPOJIajHNUX IieHa, IITO MOXKe YK/bYy4UMBaTH ofjpehuBame Mak-
CUMaJTHOT HMBOA LieHa WM Tapude, 3a6paHy AMCKPYMIHATOPHUX IleHa I 3a-
OpaHy BesVBaiba MOjeINHNX YCIyTa.

Y moreny ocranux npaBa KOPUCHNKa, Tpeba yuctahm obasesy onepa-
Tepa jaBHO JOCTYIHUX TeK/Ie(OHCKUX YC/IyTa fia IpeTIUIaTHUIMMa oMoryhe
npeHoc 6poja (wiaH 79 3akoHa). OnepaTepu cy fyXHM Ja 06e36eze aa y mo-
CTYIIKY IIpeHoca 6poja IpeKNy yCIyre He Tpaje e Off jefHOT JaHa 1 fia ce
y3Op>Ke Off IIOCTyIIaKa KojuiMa ce OHeMoryhaBa mam oTexasa IpeHoOC 6poja.
Ocranu ycnoBu ycryre mpeHoca 6poja HUCY IpommcaHy 3akoHoM, Beh je
IBbJIXOBO IIPOINCUBabe, Kao U ofpelBame BUCIMHe HaKHa/le 3a IpeHoC 6poja
CTaB/bEHO Y HAIUIKHOCT ATeHIMje.

3aKOHOM je ImpomucaHa popMa ¥ CafipKIHA YTOBOPa KOju olleparepn
3aK/bydyjy ca KopucHunyMa (4mas 105). YroBop ce 3ak/byuyje y MUCMEHO]
bopmu 1 06aBesHO MOpa Ja CaipXKu: crelMUKALVjy yCayre Kojy Ipy-
Xa oleparep, yK/bydyjyhu M MMHUMaTHU HMBO KBajJMTeTa YCIyre, YCIyre
ofip)KaBama U NOAPIIKe; ofpende O MOCTYNamy ca HOAAlIMa O JTNYHOCTH,

ma Cypa npasne C-280/08 op 14.10.2010), 3a xora je EBporicka komMmcuja ycTaHOBIIA fia
je HaHHahI/IBaO BUCOKE II€HE ycnyre KOHeKLU/Ije Ha Mpe)Ky CBOjI/IM KOHKypeHTI/[Ma, qume
je moBehaBao BIXOBE TPOLIKOBE, a ICTOBPeMeHO HartahmBao HMCKe LjeHe 3a UCTY YCy-
Iy Kpaj’byM KOPUCHIIMMA.

22



10-12/2011. Iujana Mapkosuh-Bajanosuh (ctp. 15-29)

ocTBapeHoM caobpahajy (HIp. mo3uBuMa Koju cy yrmyheHy nmm npumbeHn)
VI JIOKAIIMju, Pajiyl 3alITUTE IMYHMX IIpaBa KOPMCHMKA; MOJATKe O LjeHaMa 1
tapudama, Kao ¥ Ha4MHIMA Ha KOjJ ce MOTY JOOUTH aKTyenHe nHGOpManyje
0 IpUMemeHNM Tapudama; poK Bakerma yroBopa, Kao 1 YC/IoBe IIOf KOjuMa
ce yroBOp HPOJy’KaBa, OffHOCHO PAacKN/a; HaKHajle U ycimoBe Bpahama cpef-
CTaBa 3a C/Iy4aj HEIPUJpP)KaBarba YTOBOPEHOT KBA/IMTETA YCIyTa; " HauMH 33
IOJHOIIIebE U PelllaBaibe IPUTOBOPa; Mepe Koje oIleparep MoXKe MPUMEHNUTIH
pazy ofpKaBama 6e30efHOCTI ¥ MHTETPUTETA CBOjUX MpPeXa ¥ yC/Iyra, Kao
¥ paji KOHTPOJIe Hefl03BO/bEHNX CafIpiKaja.

BurtaH HefocTaTak HaBefleHe 3aKOHCKe ofipefide je IITO He MPOINCYje
MaKCHMajlaH POK Tpajaia yroBopa, KOjyu y CKIafly ca eBPOIICKOM perya-
TUBOM He MOXe 6uTu yxu off 24 Mecena,”’ kako 6u ce TpeTTTATHUIIMMA
omoryhmra akura mpoMeHa oreparepa u TuMe Beha KoHKypeHIMja nsmeby
oreparepa.

Omeparepu cy By>kHM Ja HOTpOIIAYe jaCHO ¥ HEJIBOCMMCIEHO obaBe-
CTe 0 YC/IOBMMA 3aK/by4derba YTOBOpa U JIa YCIOBE YTOBOPa I IIEHOBHMK y4YlMHE
jaBHO moctymHMM. Takobe, omeparepn cy my>kHU [ja M3BeIITaBajy AreHIujy
0 yC/IOBMMA yTOBOPA M LI€HAMAa, KA0 U CBUM IbUXOBUM M3MEHAMA.

Y cmy4ajy nsmeHe ycioBa yropopa, OIeparep je qy>kaH Jja Mecell JaHa
yHaInpes o6aBecTy NpeTIUIATHUKA O TOj YMIbEHVIIM, Kao U Jja MMa IIPaBo Ja
PpacKMHe yroBOp IIpe MCTEeKa pOKa Ha KOju je 3aK/bydeH. IIpeTnmaTHuk mma
IpaBO Ha PACKNJ, YTOBOPA aKO Ce HeTOBUM M3MeHaMa OMTHO Memajy yCIOBU
YroBOpa Ha HAauVMH KOjy HUje y KOPUCT npeTnnaTHuKa HaBemeno 6u sHaummo
Tia KOPMCHMK MMa IIPaBO jefITHOCTPAHOr pacKyja yroBopa Ipe UCTEeKa BpeMe-
Ha Ha KOj je 3aK/by4€eH y C/Iy4ajy CBaKe 3HaYajHMje IPOMEHE L€He.

III IIpaBHa cpencTBa 3a 3alITUTY IPaBa KOPMCHUKA

Ilocrymak ocTBapMBama IpaBa KOPMCHUKA YCIyra eleKTPOHCKUX
KoMyHMKanyja ypehen je wianom 113 3akona. IIpermmaTHuk koju ocro-
paBa M3HOC padyHa 3a NPYXXEHY YCAYry WIM KBaJWUTET YCIyre MMa IPaBo

20 3akoHOfaBall KOPUCTU M3Pa3 ,CPECTBA", /M Ce MPeTIOCTaB/ba Ja Ce MIUCIM Ha HOB-
YJaHe M3HOCe KOj! je KOPMCHUK IIATVO 110 OCHOBY IIpy>KeHe yciyre. Yropeny diaH 113
3aKOHa O eIeKTPOHCKMM KOMYHMKaIlMjaMma.

21 Bupm Caommreme 3a mramiy EBpolicke KoMucKje IOBOIOM M3MeHa pery/laTOpHOT Ia-
KeTa 3a TeleKoMyHukuuje usspmennx 2009. rogune: ,,New Telecoms Rules enter into
force®, IP/09/166, 18.12.2009.

22 HasefeHo mpaBo KOPMCHMKA NPOU3NA3K U U3 YlaHa 89 3aKoHA O 3aIUTUTH MOTpOIIAYa
(Cn. inacnux PC, 6p. 73/2010), xojumM ce moTpomad opnamhyje Aa jeTHOCTPAHO PacKu-
He YTOBOD O IIpY>Kalby YC/Iyra Off OIILITEr eKOHOMCKOT MHTepeca aKo Huje carziacaH ca
IIPOMEHOM ILI€HE ONHOCHO TapI/I(be VI MIBMEHOM OIIIITUX YCJIOBa yroBOpa HaBE€AEHUM Yy
06aBeIlTerY TProBlia. YOIyTe eeKTPOHCKMX KOMYHUKAIMja jecy YCIyTe Off OIIITET eKO-
HOMCKOT MHTepeca, CaIJlacCHO WIaHy 5 Tad. 28) 3aKOHa O 3alITUTH IOTPOLIAYA.
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fla olleparepy IOJHece IPUTOBOP Y MUCAHOM 06MMKy y poky off 30 saHa off
maHa focreha padyHa 3a yc/myry, OfHOCHO Off laHa Ipy>Kama ycrnyre. OH nma
IpaBO U Ja TPaXM HaKHAAy LITeTe KOjy je IpeTpreo 360r Tora IITO MY je
Ipy>KeHa yc/Iyra Mawber KBajauTeTa ofi yToBopeHor. IIpeTniaTHUK je oy>KaH
Ja IJIaTV HECIOPaH [ie0 M3HOCA PavyHa, a aKO OCIOpaBa ILI€0 PadyH, AyXKaH
je a IIaT¥ IPOCEYHO MECEYHO 3afy>Kerbe 3a IOC/Ieflba TPU Mecela KOju
Cy IIpeTXOM/IM IIepUOAY Ha Koju ce mpurosop opgHocu. Omneparep je gyXaH
Ia 'y poKy off 15 maHa ZOCTaBM IPETIUIATHYUKY IIPUTOBOP Y MUCAHOM 00/M-
Ky, KOjuM he IpuXBaTUTH 3aXTeB NpPETIUIATHMKA, OFHOCHO ONONUTY 3aXTeB,
HaBofehy YnmbeHnIe 1 JoKaze Ha OCHOBY KOjUX je yTBpheH U3HOC 3a/yxKemba
3a TIpy>KeHe yCIIyre, OfHOCHO YTBpheH KBa/luTeT Npy>KeHNX yCIIyra.

[TpernaTHUK KOMe je Of0yjeH IPUroBOp MOKe ce 06paTuT AreHIyju
pajsu mocpefoBama y BaHCYICKOM pelllaBamby CIopa y poky of 15 fmaHa of
JaHa JOCTaB/barba OIFOBOPA OIleparepa, OHOCHO 15 NaHa off MCTeKa poKa y
KOjeM je omeparep OM0 Hy>kaH ja ce M3jacHU O IpUroBOpY. Vako 3akoHOfa-
Ball TOBOPY O IIOCPENOBAY ¥ BAHCYACKOM PellaBamy CIIOPOBa, Y IUTAmbY je
YIIpaBHU IIOCTYIAK, KOju ce Tokpehe Ha 3aXTeB KOPMCHMKA, Y CKJIAy ca 4Y/la-
HoM 22 craB 1 3akoHa. Y ckmany ca wiaHoM 8 craB 1 Tau. 2) 3akoHa AreHnyja
OfTydyje O ImpaByMMa ¥ obaBesaMa oleparepa JM KOPMCHMKA, pelleeM Koje
TOHOCK JupeKTOp AreHuuje. Pemerme je KOHaYHO y yIPaBHOM IIOCTYIKY Y
CMICTY 4/aHa 22 cTaB 4 3aKOHa, IITO 3HauM fla je oIlepaTep Ay»KaH Jja IIO-
CTYIIM IO pellemny ATeHIMje KOjuM Ce yHNOBO/baBa 3aXTeBY IPETI/IaTHMUKA,
HE3aBJICHO Of BeTOBOT IIPaBa Jla TIOKpeHe YIpaBHMU CIIOp, jep TyX06a He ofi-
JIaKe U3BPILIEIbE pellerha, KaKo jeé TO M3PUYNTO MPONMCAHO YWIAHOM 22 CTaB
5 3akoHa.

Ipyra moryhHOCT je Ha NpeTIUIATHMK IOKpeHe ITAPHUYHY IOCTY-
IaK IIpef HaJaeXXHuM cymoMm. Hapnmexxan je cyn Ha 4mjoj TepuTopuju UMa
CefiIITe oIleparep NMPOTUB Kora ce mopHocy Tyxk6a. To he 6urnm cyn nHa
uMjOj TEPUTOPUjU Ce HANA3U CEUIITE OMepaTepa,’> OTHOCHO CYH HA UujeM
IIOJPYYjy Ce Hajla3y IOCIOBHA gfm/mmua oreparepa, ako CIIOp IIPOU3/Iasy 13
IpaBHOT OfHOCA Te jepuHMLe.”” CTBapHO HajleXkaH he OMTU OCHOBHM CYJ,
AKO BPENHOCT cIiopa He npenasu usHoc of 500.000 guHapa, OGHOCHO BUILIK
CYZl YKOTMKO BPETHOCT CIOpa TIPeasu o3HaueHy u3HOC.”> CTBapHO Hajyle-
aH he 6MTH IpUBpeNHM CYL aKo je KOpUCHUK foMahe Wiy cTpaHo puUBpen-
HO JIpyLITBO, Ipeny3ehe, 3anpyra, npegy3eTHUK MIM BUXOBA acouujalyja
W 61710 KOje APYTo MPaBHO JINIIE, jep je UCITYHeH YC/IOB Jia je CIIOp HacTao
y o6aB/bamy [ETaTHOCTH OlepaTepa, Kao IMPUBPEJHOr CybjeKTa, Y CMUCTY
wiaH 25 ctaB 1 Tau. 1) 3akoHa o ypehemwy cynosa.

23 Ymau 41 craB 2 3aKkoHa 0 MapHM4YHOM NOCTYNKy (Cr. inacnux PC, 6p. 125/2004).
24 YmaH 53 3aKoHa O MAPHMYHOM IOCTYIIKY.

25 YmaH 23 craB 1 Tau. 7) 3akoHa o ypebemwy cynosa (Cr. inacnux PC, 6p. 116/2008), y Be3n
ca wiaHoM 394 cTaB 2 3aKOHa O IAPHMYHOM MOCTYIIKY.

24



10-12/2011. Iujana Mapkosuh-Bajanosuh (cTp. 15-29)

Tpeha moryhHocT je mokperame IOCTyIKa BaHCYACKOT pelllaBama
CIIopa Ipef ,APYIUMM TeJIOM', KaKo je TO IPOMNMCAaHO y 4WwiaHy 113 craB 6
3akoHa. 3aKOHOM 0 moTpomaunma,’® y uiany 61, npegsubero je ma ce 3a
HOBpefie TpaBa MOTPOIIada, OTHOCHO ITPOY3POKOBAHY HITETY Majie BPEHO-
CTM MOry obpasoBaTy apOMTpa)KHa Te/la 3a pelllaBambe CIOPOBa y OKBUPY
JIOKaJIHe caMOYIIpaBe MM KOMOpe 3a pelllaBame CIIOpoBa MoTpourayda. Yma-
HOM 134 ucror 3akoHa npensubeno je, Takobe, fa cTpaHe y HOTPOLIAYKOM
CIIOpY MOy CIIOPa3yMHO Jia II0Bepe pelllaBaibe IOTPOUIAYKOr CIIopa jefHOM
wm Behem 6pojy mocpegHMka y pelaBamy CIopoBa (MemujaTopa) Kojer
n3abepy ca CIMCKa IIOCPEJHMKA, y CKIafy ca 3aKOHOM KojuM ce ypebyje
HIOCpeloBalbe, OHOCHO apOuUTpy Kojer n3abepy y CKIafy ca 3aKOHOM KOjUM
ce ypebyje apbutpaxa. IToTporuadyxu crmop je cBaku CHOp KOju IPOU3/Ia3n
U3 YTOBOPHOT OfIHOCA IIOTpOLIaYa 1 TProBLa, Ylja BPESHOCT He IIPe/la3n n3-
Hoc of, 1.000.000 muHapa, Te ce U CIOPOBM HACTalIM M3 YTOBOPHOT OfHOCA
olleparepa I IpeTIUIATHUKA (U3NYKOT JMI[A MOTYy CMAaTPaTy MOTPOLIAYKIM
criopom.?’

ITocTaB/ba ce muTame fja M Ce HaBefleHa IPaBHA CPEICTBA MOTY KO-
PUCTUTY KYMYZIATVBHO, OZHOCHO fla /I HPETIUIATHUK MOXKe MCTOBPEMEHO
HOJHETY 3aXTeB ATEHLUj) VIV APYTOM Tely 3a pelllaBame CIOpOBa, M JC-
TOBpPEMeHO NMOKpeHy T rpahaHcky nmapaniy. CMaTpamo fa 61 Morao, jep cBe
JOK HOKPEHYTU IOCTYIIY HUCY IIPAaBOCHAKHO OKOHYaHM, HeMa IIOBpefie Ha-
verna ne bis in idem. llltaBuiile, IpenopywsnBO je IMOKPEeHYTH 00a MOCTYyIKa
JICTOBPEMEHO, KaKo ce He O NMPOMYCTUIN 3aKOHCKM POKOBHU, KOjU CY Ipe-
KIy3UBHI. Y Jla/beM TOKY IIOCTYIIKa, CY/ 61 610 Be3aH pelleeM ATeHIje,
YKONMKO OU pellere AreHluje MOCTAIO0 IPaBOCHAXHO IIpe HEro IITO CYJ
IoHece OfTyKy. VI o6pHYyTO, AreHimja 61 Kao yIpaBHM OpraH Ouma Besa-
Ha IIPaBOCHA)XHOM OJUTYKOM CYJa, YKOJIMKO O ce MOCTyNaK Ipef CyZoM
IPaBOCHa)XHO OKOHYA0 IIpe Hero INTO ATeHIMja JOHece peleme.” Vcto
TaKo, IOKpeTame IOCTYIKAa BAHCYACKOT pelllaBama CIIoOpa He UCK/Bbydyje
MoryhHOCT Bobera MapHUYHOT MOCTYIKA, jep je TO M3PUUUTO IIPOMMCAHO
ywiaHOM 135 3aKkoHa O 3aIUTUTY IOTPOLIAYA.

[IpeTn/naTHUKY KOju IOfHeCe IIPUTOBOP M yPeSHO M3BPIIM 0OaBe3y
wrahama Ha rope ONMCaHM Ha4yMH, OIepaTep He CMe Aa 00ycTaBy IpyXKarbe
ycayre mpujeMa II03MBa, IO3VBamba CTYy>KOM 3a XMUTHE MHTEpBEHILMje, Kao

26  Cn. inacnux PC, 6p. 73/2010.

27  Bupm uman 132 c1. 1 u 3 3akoHa o 3amTuTK noTpomava. IToTpormayem ce y cmmcmy
wIaHa 5 cTaB 1 Tad. 1) cMaTpa GU3MYKO /MIle Koje Ha TPXKMIUTY Npubas/ba pody mmm
yClIyTe y CBpXe KOje HUCY HaMeIbeHe IheroBoj IOC/I0BHOj UMM KOMEPLMjalIHOj JieaTHO-
ctu. Tprosarj je, y cMUC/ITy Tad. 2 MICTOT WIAHA, IIPABHO MMM U3MYKO JIUIle KOje HACTyma
Ha TPXXMIITY y CKJIOIIy CBOje IOC/IOBHE JAeTATHOCT WM Y ipyre KOMepLjalHe CBpXe.

28  3ajejcTBO mpecype y yIpaBHOM IIOCTYIIKY U /I€jCTBO YIIPaBHOT aKTa y mapHuuy supy b.
ITosuuh, Ipahancko dpoyecro ipaso, beorpan, 1976, ctp. 93-94.
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HU J]a MCK/bYy4Yl T€PMMHAJIHY ONPeMY KOPMCHMUKA Ca CBOje MpeXe, O JCTe-
Ka POKa 32 IMOKpeTambe BAHCYACKOT MM CY[ICKOT ITOCTYIKA, aKO IpPeTIUIaT-
HYK IIPOITYCTU Jja IIOKPEHE Taj IOCTYIAK y IPONMCAHOM POKY, OFHOCHO 10
OKOHYara BaHCY/[CKOT MM CY[CKOT IOCTYIIKa, aKO je MPETIUIATHUK IIOKpe-
Hyo ofrosapajyhu mocrymax.”’ HaBeieHnM 3aKOHCKUM pellereM ce Kopuc-
HULY YCIyTa eeKTPOHCKUX KOMYHMKallMja CTaB/bajy Y Kpajie HEeMOBObHY
HO3KLNjY, jep ollepaTep MMa IPaBo [ja OTPaHUYM WM CACBUM YCKPaTy yCIIy-
re Koje IPy>Ka, MaKo je KOPUCHUK IUIaTHO HECIIOPaH M3HOC padyyHa WM U3-
HOC ITPOCEYHOT 3a/y>Keba 3a IPeTX0ofHa Tpu Mecenia. OBUM pelllemeM CyKe-
Ha Cy ¥ IpaBa IpPeTIUVIATHMKA KOjJ C€ MOTY IOfIBECTHU IIO II0jaM IOTpOIIaYa
y cMMCITYy 3aKOHa O 3aIITUTH IOTpoIIadya. Y CKIafy ca ofpefooM uraHa 86
cTaB 1 Tor 3aKOHa, TProBaI] MOXKe MCK/BYYUTH IIOTPOIIAYa ca AUCTpUOyTUB-
He MpeXXe, OBHOCHO MOXX€ YCKPaTUTV IPYy>Karbe yCIyre Of OIIUTEr eKOHOM-
CKOT MHTepeca, aKo He M3MUpYje cBoje obaBe3e 3a IMpy)KeHe yC/Iyre Hempe-
KIJTHO Y POKY Of /iBa Mecella off laHa focneha mpsor HemmaheHor pauyHa n
TO TeK IIOLITO y MICMeHOj GpopMu yro3opy Ha 06aBesy UCHyHelba YTOBOPHE
ob6aBese ¥ OCTaBM IIOTPOIIAYY HOFATHY pok off 30 aHa 3a rrahame Hemsmm-
peHNx obaBesa. Y ckmafy ca ogpesooM cTaBa 2 UCTOT YIaHa, aKO MOTPOIIAY
OCIIOpY TIOCTOjakbe WM BUCUMHY 0baBese 1 HacTaBM Aa yiiahyje pauyHe 3a
Ipy>keHe YC/TyTe, TProBall He MOXKe Ja MCK/bY4M IIOTpOIIada ca AucTpuby-
TUBHE MpPEeXe U YCKpaTyu IpyKarbe YCIyTe Of OIIITEr €KOHOMCKOT MHTepeca
0 OKOHYama CYACKOT IIOCTYIIKA YMjy je IpefMeT ocliopaBaHa obasesa. O6-
3UpOM J1a je 3aKOH O e/IeKTPOHCKMM KOMYHMKanujama lex specialis y omHOCY
Ha 3aKOH O 3aIITUTH MOTpOIIayYa, ofipefda YwiaHa 86 3aKoHa O 3aIUTUTH IO-
TpOIIa4a ce He MOXKe IIPYMEHUTN Ha OfJHOCe u3Mehy omeparepa u Kpajmux
KOPUCHMKA — ITOTPOIIAYa.

Ypkoc ouurnefHOj HaMepy 3aKOHOJABIA [la KOPMCHMLVMA YCIy-
ra eleKTPOHCKMX KOMYHUKauuja omoryhm e¢pukacHo pelraBame CIIOpOBa
ca omeparepyuma, YK/bydyjyhu 1 MoryhHOCT BaHCY[CKOTr pelllaBama CIIOpa,
Kparkoha IpommcaHNX poKoBa 3a OCTBapuBambe IpaBa KopucHuka (30 gana
3a [MOJHOILIEHE IPUTOBOpa OllepaTepy M Ha/bux 15 [aHa 3a MOKpeTame Io-
CTyIIKa Ipef ATeHIMjoM, CyIOM VUIM APYTUM HaJJIO)KHUM OPTaHOM) y IpakK-
cu he umary 3a nmocmeguny fa he Benmuku 6poj mpeTIIaTHMKA BEpOBATHO
OMTK IpeKTyAupaH Off Bplleha CBOjUX IIpaBa.

IV IHcneknujcky Hag30p M NpeKplIajHe CaHKIje

3aKOHOM O €IeKTPOHCKMM KOMYHMKaIljama npensuben je m mocry-
IMaK MHCIEKIMjCKOT Hajzopa (4. 132-135), Koju BpIIM MHCIIEKIINja Y OKBHU-
Py MMHMCTApCTBAa HAJJIEXXHOT 3a €leKTPOHCKe KOMyHMKanuje. VHcnekrop

29 Yman 113 cTaB 7 3aKOHa O €1eKTPOHCKMM KOMYHUKaIMjaMa.
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je my>kaH fia yaMe y o63up npujaBe AreHnuje, rpabana, mpegyseha u apy-
TMX OpraH;M3alyuja, Kao 1 fa 06aBecTy IMOJHOCKONA NIPUjaBe O pe3yaTaTu-
ma moctynka.’’ Vucrextop je opmamhen fra mpoBepaBa MOCTyTame OITe-
parepa mo cBuM obaBe3aMa Koje Cy yTBpheHe 3aKOHOM O €IeKTPOHCKUM
KOMYHMKaIljaMa ¥ TPONMCUMA JIOHETMM Ha OCHOBY Ibera,’’ IMa Tako W
TOCTYMabe OTepaTepa y HErOBUM OHOCHMA Ca KPajEiM KOPUCHUIIMA. >
AKo y IOCTYIIKYy MHCIEKIIVjCKOT HaJj30pa yTBPAM HelOCTATKe, HEIIPaBUIHO-
CTU U TIPOIYCTe y IpMMeHM 3aKOHa U IpOINCa JOHETUX HAa OCHOBY Ibera,
VHCIIEKTOD [OHOCKM pellele KOjUM HajlaXkKe OTK/ambalhe YOYEeHMX Helpa-
BUTHOCTH 1 YTBphyje POK 3a HMXOBO OTKMamame.>> [IpoTUB pelera MH-
CIIeKTOpa JIONMYIITeHa je Kamba Koja He OfiTake M3BpLIEHe pellema. AKO
omeparep He IIOCTYNM IIO pellery WM Kajja OHeMoryhm Bpiieme Haj3opa,
MHCIIEKTOp Moxke mapehy Mepy mpuspeMeHe 3abpaHe o0OaB/bama Je/laTHO-
CTH, 3aTBapameM IIPOCTOpMja y KojuMa ce 06aB/ba [eaTHOCT WIN Ha APYTU
omrosapajyhu maunn.** ToToBo McTOBeTHa pemema npeasubena cy u 3ako-
HOM O 3allITUTH MTOTpOLIaYa.

Kpynan mpomycT 3akOoHOfjaBIIa je IITO HMje IpeiBufie0 oBamherma
3a MHCIIEKTOpe fla M3pMU4y IpeKpllajHe KasHe ollepaTepyMa y IPBOM CTe-
IIeHY, MaKo je 3aKOHOM O IpeKpllajuMa jara MOryhHOCT opraHuMa yrpase
Jla y IIpBOM CTeNeHy BOjie IpeKpIIajHu MocTymak.>> MoryhHocT uspuiama
MaHJIaTHUX Ka3HU OIlepaTepuMa yuuHmIa 6¥ 3HaTHO epUKACHIjOM 3aIITUTY
npaBa KOpyMCcHMKaA. Temko je sammcmuso fa he mHcnekrop nmocrymnajyhu mo
IpMjaB/ KOPMCHUKA KOjU Ce JKalIM Ha BUCUHY padyyHa MM KBaJIUTET IIpY-
XKEeHe YC/IyTe ITOCETHYTHU 3a MepOoM IIpMBpeMeHe 3a0paHe o0OaB/barba JieaT-
HOCTH, jep je Ta Mepa HeCpa3MEPHO TeXKa Y OHOCY Ha pafiiby ollepaTepa Koja
My Ce CTaB/ba Ha TEpET.

[Tpommcane mpekxpluajHe caHKIVje Cy HOBYaHe KasHe U Kpehy ce y
pacnony oz 100.000-2.000.000 munapa 3a mpaBHO aule, OGHOCHO 25.000-
150.000 3a ofroBOPHO /Nlie Y IPaBHOM JIMITY U IP€y3€THUKA, 3a IIpEKpIIaje
mpomnucaHe 3aKOHOM O €/1eKTPOHCKUM KOMYHI/IKauI/IjaMa36 n ox 300.000-
2.000.000 gnuapa 3a npaBHO nuue, ogHocHO 50.000-500.000 gyHapa 3a ofn-

30 Yman 133 cTaB 2 3aKOHa O €/1eKTPOHCKMM KOMYHUKaIMjaMa.
31 YnaH 134 craB 1 Ta4. 1) 3aKoHa O €IEKTPOHCKMM KOMYHMKaIMjaMa.

32 HasepieHo oBnamheme Iponsiasy 11 u3 3aKOHa O IIOTPOIIAYVIMA, KOjUM Ce MHCIEKIIjCKI
Ha[30p Haj cnpoBohemeM ofipeflaMa TOT 3aKOHa IOBepaBa Ha//IKHIM MUHUCTAPCTBHU-
Ma, OJHOCHO MHCIIEKTOPMMa HaJlIeXXHMM 3a BpIIelbe Haji30pa y oarosapajyhoj obmactu
(wman 147 craB 2).

33 Ynan 135 craB 1 Ta4. 1) 3aKoHa O €/IEKTPOHCKMM KOMYHMKaIjaMa.
34 Ynan 135 craB 1 Ta4. 3) 3aKoHa O €/IEKTPOHCKMM KOMYHUKaIMjaMa.

35 Yman 91 craB 1 3akoHa o mpekpmajuma (Cn. inachux PC, 6p. 101/2005, 116/2008 n
111/2009).

36 Y. 138-140 3axkoHa O €eKTPOHCKMM KOMYHMKallMjaMa.
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roBOpHO nue y npaBHoM mny u 50.000-500.000 guHapa 3a npenyseTHMUKA
3a IIpeKpllIaje MponyucaHe 3aKOHOM O 3alUTUTHU noTpomaya.’’ 3aKOHOM 0 TI0-
Tpouraunma npensubena je u MoryhHoOCT u3puIiamba IpaBHOM JINITY 3aLITUT-
He Mepe IIpuUBpeMeHe 3abpaHe 00aB/bama ofjpeheHe nemaTHOCTY Y Tpajamy of
IIeCT MecCely 0 TOiMHY [aHa, Kao ¥ 3alITUTHA Mepa jaBHOT o0jaB/bMBamba
pemema. [TpenyserHnky ce Moxxe uspehn ogrosapajyha mepa y Tpajamy on
HIECT Mecel /10 TOMHY JaHa, OK Ce OJTOBOPHOM JIMIy y IPaBHOM JIMILY
Moxe nspehn 3amruTHa Mepe mpuBpeMeHe 3abpaHe fja Bpum ofpebene mo-
CIIOBE Y Tpajamby Off TP Mecela 1o jefHe TONVHE.

V 3akmyyqak

Ynpkoc omrpunu 3anpeheHnx caHkiuja npegsubeHnx 3aKOHOM O
€IeKTPOHCKNMM KOMYHMKalMjaMa ¥ 3aKOHOM O 3aIITUTH ITOTPOIIAYa YMHUI
ce Jla KOPMCHUIM YCIyra eIeKTPOHCKMX KOMYHMKAIMja HUCY aJeKBaTHO
samTuheHu.

Hajnpe, ekoHOMcKa HafMoh npy»Kajalja ycryra eieKTpOHCKIX KOMYHM-
Kallja, HeTIO3HaBale 3aKOHCKMX IIpaBa KOPMCHMKA M Maja IojeflHavYHa
BpPEJHOCT CIIOpOBa y IPAKCU MMa 33 IOCIeAULY [la c€ KOPUCHUIV PEeTKO
KOpUCTe IIPaBHMM CPEACTBMMA KOja MM CTOje Ha pacnonaramwy. Huje pean-
HO OYeKVBaT! Aa he HpeTIVIaTHUK IOKPEHYTM HMapHUYHY MOCTYIAK pajyu
OCTBapuBama MOTPaXKMBarba Y M3HOCY Off HEKOJIMKO XI/bajia IMHAPA U JJa My
npu ToM 6yne yckpaheHna yciayra xoja My je HeomxomHa (HIp. ycnyra ¢uk-
cHor TenedoHa), aKo He MIPUCTaHe Jja IVIATY PpadyH KOjU MY je UCIIOCTAB/beH.
Takobe je HepeanHo oyexuBaTi fia he oneparepyu FO6POBO/BHO IPUCTATU Ha
pelllaBame CIOpa IIyTeM aJTePHATUBHUX MeXaHM3aMa 33 pelllaBambe CIPOBa.

Jenuny eduKacHy 3aIITUTY MOTY IIPY>KUTY MHCIIEKIIVja MMHICTapCTBA
HAJJIEXHOT 3a e/IEKTPOHCKE KOMYHMKaIMje i PEryIaTOPHM OpraH — AreHnyja
3a eJIeKTPOHCKe KOMYHMKallje, KOji pacIoaxy MMPOKUM oBlaihemnma y
IOCTYIKY KOHTpOJIe pajia oneparepa. Kaja ce sHa ma MHCHeKIuja y OKBUpPYy
HaJJIOKHOT MUHMCTApCTBa joll Huje popMupaHa, a AreHIuja MMa LIMPOK
CIIeKTap 3aKOHCKMX HaJIIeXHOCTH, 300T KOjUX He MOXKe JOBO/bHO NMaXKibe Ja
IIOCBETHU 3alITUTU IIPaBa KOPUCHMKA YCIyra eeKTPOHCKMX KOMYyHMKaINja,
OHJ]a ce ca BeIMKOM BepoBaTHOhoM Moxke mpepsupeTy Aa he mpumena
ofpenaba O 3aIITUTM MpaBa KOPMCHUKA, OFHOCHO IIOTpOIIaYa y 3aKOHY O
€/IEKTPOHCKMM KOMYHMKall¥jaMa ¥ 3aKOHy O HOTpOLIadMMa y CKOPHjoj
oynyhHocTu nsocrarn.

37  Yman 151 3axkoHa O 3alITUTH IOTpOIIaYa.

38 Yman 152 3axkoHa O 3alITUTH IOTpOIIaya.

28



10-12/2011. Iujana Mapkosuh-Bajanosuh (cTp. 15-29)

Dijana MARKOVIC-BAJALOVIC, PhD
Associate Professor at the Faculty of Law East Sarajevo

PROTECTION OF RIGHTS OF ELECTRONIC
COMMUNICATIONS USERS

Summary

The significance of electronic communications for citizens’ everyday life
and for efficient realisation of trade in goods and services is apparent. In cases
when competition in telecommunication market is not fully effective, like in
Serbia, legal regulation of end users’ rights becomes necessary. In this article,
regulation of obligations of operators and rights of users in the Serbian Law on
Electronic Communications are analysed and compared with the EU legislation
in telecommunication sector. In addition, possible application of provisions of
the Law on Consumer Protection to electronic communication services sector is
analysed. Although new Serbian legislation gives wide powers to sector regula-
tor and provide for alternative methods of resolving disputes between operators
and users, efficient protection of rights of electronic communication services’
users is not secured by the new Serbian legislation.

Key words: electronic communications, protection of users’ rights, consumer
protection.
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Veronika EFREMOVA, PhD
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INTERACTION BETWEEN COMPETITION AND
CONSUMER POLICY IN SOUTH EAST EUROPEAN
COUNTRIES

Summary

The paper examines the interaction between the competition and con-
sumer law and policy with a special focus on SEE countries, having on mind
they traditionally are identified as separate policies but in reality share the same
objective to improve the consumers’ welfare. Therefore an overview of the con-
flict of goals of competition and consumer policy at the EU level will be pre-
sented, through analyzing whether the goals of competition policy correspond
to the goals of consumer policy by argumentation with their complementarities
and differences. At the same time it will be analysed whether competition policy
is an effective instrument for consumer protection and what is the general role
of the European Union in this respect. At the end, a comparative analysis of
competition regimes of South-East European countries related to consumer pro-
tection is implemented, with the main objective to elaborate the scope of the na-
tional competition laws and principal competition concerns of the consumers.

Key words: consumer welfare, competitive markets, market integration,
consumer protection, anti-competitive practices, consumer
benefits, consumer protection organisations.
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I Introduction

Strong interaction exists between the competition policy on the one
and consumer policy on the other side. Effective competition policy dimin-
ish market entry barriers and creates environment where entrepreneurship
is promoted, which causes growth of small and medium sized companies
and employment expansion. The competition policy focuses on maintaining
process of competition between companies and efforts to eliminate structur-
al problems with the final goal to re-establish efficient competition on the
market. The consequence of this is high level of economic efficiency, large
innovations and increased consumers’ welfare. Thereby consumers get op-
portunity for wide choice and increased accessibility of products under af-
fordable prices. On the other hand, consumer policy primary concern for the
nature of consumer transactions, aiming to improve market conditions due
to guarantee efficient choice for the consumers. In this way, these two policies
are focused on different market imperfections and offer various instruments,
but have the same goal of maintaining functional and competitive markets
promoting consumers” welfare. As a result, these two policies are commonly
implemented.

IT Evolution of competition and consumer policy in the
European Union

The ultimate goals of the European Community are determined in Ar-
ticle 2 EC: a harmonious, balanced and sustainable development of economic
activities, a high level of employment and of social protection, a high degree
of competitiveness and convergence of economic performance. The Commu-
nity, in pursuing its economic policy is, according to Article 4(1) EC, bound
by the ‘principle of an open market economy with free competition’ The ulti-
mate goals and means, as described in Articles 2 and 3 EC, have to be taken
into account when we interpret the major provisions of the Treaty.! Thus, the
EC Treaty, by its reference to ‘a high degree of competitiveness, opens the
road to achieving this end by adopting a competition policy stressing rivalry
and the competitive process,” but it may also attain this end by supporting —
at least in an indirect manner — European champions to help them compete
on the global level.?

1 Joachim-Ernst Mestmicker, Heike Schweitzer, European Competition Law, second edi-
tion, Munich, 2004, supra n. 7 & 3 Rz. 62.

2 Communication from the Commission — Notice — Guidelines on the application of Ar-
ticle 81(3) of the Treaty, OJ 2004 C 101/97, para. 105.

3 Commission Communication, COM (2004) 293, p. 2.

31



YIAHLN IIpaBo u npuBpena

One of the general aims of the Treaties of Rome was the constant im-
provement of the living and working conditions of the people. However, the
Treaty Establishing the European Economic Community of 25 March 1957
made only five incidental references to consumers.* There was a general pre-
sumption that the consumer would stand to benefit from a deregulated, inte-
grated and more efficient common market. In 1985, the first consumer protec-
tion directives, the Directives on Product Liability and Doorstep Selling were
enacted. Finally, a specific competence for consumer protection was intro-
duced in the Maastricht Treaty. Consumer protection was not introduced as a
separate policy until the Maastricht Treaty, which laid the essential foundation
stone for it in Article 129a (now Article 153) and conceived it as a fully-fledged
Community policy. The Article provided that the Community must contribute
to the reinforcement of consumer protection. In the Treaty of Maastricht, and
more so in the Treaty of Amsterdam, the development of consumer protection
has more clearly than before become the task of the Union.

The subsequent change to primary law, enshrined in the Amsterdam
Treaty, also entailed certain changes in the field of consumer protection. In the
renumbered Article 153, it is now expressly stated that the Community would
make a contribution °..to protect the health, safety and economic interests of
consumers and to promote their right to information and education, and to
organize themselves in order to safeguard their interests’ The Nice Treaty left
the regulation of consumer protection practically unchanged.®

Consumer policy is part of the Union’s strategic objective of improving
economic competitiveness and the quality of life of all its citizens. In addition
to direct action to protect their rights, the Union ensures that consumer in-
terests are built into EU legislation in all relevant policy areas. It is important
that all EU citizens benefit from the same high level of consumer protection.

The scope of EU consumer protection policy has also broadened, re-
flecting a shift in people’s needs and expectations. New legislation is setting
higher, harmonised EU safety, security and health standards designed to in-
crease consumer confidence.

EU consumer law has the particular purpose of completing the inter-
nal market and it is based on the particular concept of legal behavior that
serves the completion of the internal market. The perception of consumer law
as a market behavior law implies a certain link with competition law.”

4 Art. 39, 40, 85 (3), 86, 92 (2), which correspond to Art. 33 (3), 34, 81, 82, 87 of the Nice
Treaty.

5 N. Reich, “Verbraucherpolitik und Verbraucherschutz im Vertrag von Amsterdam’,
Verbraucher und Recht, 1999, pp. 3-10.

Ibidem.

N. Reich, “Protection of Economic Interests of Consumers by the EC”, Sydney Law Re-
view, 14(1)/1992, pp. 23-61.
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IIT Objectives of competition and consumer policy in the
European Union

For a long time, the main objective of European competition policy
was the construction of an integrated European market. With the progressive
achievement of the internal market, the objective of market integration is less
of a priority. It has been progressively replaced by economic efficiency aims.
This new objective was enhanced in 2000 with the agreement on the Lis-
bon Strategy. The goal is to make the EU “the most competitive and dynam-
ic knowledge-based economy in the world capable of sustaining economic
growth with more and better jobs and greater social cohesion by 2010”.

This role of competition policy as an instrument of single market in-
tegration is absolutely crucial to any understanding of EC competition law.
It makes EC law different from any system of domestic competition law. In
the future, three main objectives must be pursued: harmonisation of rules,
especially with the emergence of the new economy; closer cooperation in the
confidential exchange of information; the creation of international institu-
tions and mechanisms to tackle antitrust cases which generate international
spill-overs.

On the other side, the consumer policy have the objective to protect
consumer’s rights and interests. Consumer’s protection has as a main objec-
tive to guarantee consumers their right to make decisions based upon good
information related to their choice on one side and that the traders shall ful-
fill their duties regarding the products they offer on the other. The consumer
policy creates surrounding where the clients and consumers are satisfied with
the provision of goods and services which are essential. The main concern of
the consumer policy is to guarantee fair trade practice, quality of goods and
efficient services with accessible information for the consumers related to the
quality, quantity, content and price of their choice.

IV Consumer welfare in the European Union

In the early 1970s, largely as a result of legal and economic analysis
carried out at the University of Chicago, the idea gained ground that com-
petitive arrangements should be evaluated solely with reference to their ef-
fects on the working of the market, and therefore to the efficiency criterion.?
In this context, Richard Posner first argued that competitive restraints should
be evaluated on the basis of their effect on consumer welfare, i.e. on whether
they led to reduction in output, increases in prices or deterioration of product

8 R. Bork, The Antitrust Paradox, Basic Books, 1978; G. J. Stigler, The Organization of
Industry, University of Chicago Press, 1968.
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characteristics, such as quality.” Posner argued strongly for the use of price
theory as a legal instrument: if a firm arrangement or practice leads to an in-
crease in consumer welfare, this may be taken as a prima facie evidence that
it is pro-competitive. From this point of view, Posner’s approach suggested a
solution to the dilemma facing evaluation of firms” practices on the basis of
the Rule of Reason since Chicago Board of Trade.'”

The debate in the late 80’s among enforcers and academics has final-
ly led to the view that competition law should primarily aim at an efficient
working of the market, in order to maximize consumer benefits.!! In turn,
this convergence has led to the general acceptance of consumer welfare as the
standard for the evaluation of restrictive practices.'?

In the late 1990s, however, the competition policy is foreseen as a
process whose outcome is achieving welfare. Namely competition policy by
enhancing consumer welfare and ensuring efficient allocation of resources,
prevent other welfare-reducing effects. This results with consumers benefit-
ing from competition. The primary role of the consumer welfare standard in
competition law enforcement is to form the framework of reference where
liability under competition rules is determined.

V Interaction between competition and consumer policy of the
European Union

Strong competition and open markets create incentives for the compa-
nies to provide better information and protection of consumers. In this way
competition and consumer policy together provide a framework for markets
to deliver maximum benefits for consumers and the economy - consumer
welfare and productivity growth.

Competition policy needs to incorporate complementary consumer
policies aimed at ensuring that consumers can make informed and active
choices in the market place. These choices send signals to producers, and
in doing so trigger the development of more competitive markets. Thus,

9  R. Posner, “The Social Cost of Monopoly and Regulation”, Journal of Political Economy,
83/1975, p. 807; W. M. Landes R. Posner, “Market Power in Antitrust Cases”, Harvard
Law Review, March 1981, p. 937; R. Posner, Antitrust Law, The University of Chicago
Press, 1976.

10 Board of Trade of the City of Chicago v. United States, 246 U.S. 231, 38 S. Ct. 242
(1918).

11 K. van Miert, European Competition Policy: a Retrospective and Prospects for the Future,
Corporate Law Institute, Fordham University School of Law, 1999, p. 1.

12 R. Whish, “Regulation 2790/99: The Commission’s ‘New Style’ Block Exemption for
Vertical Agreements”, Common Market Law Review, 2000, p. 887.
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competition policy will be more effective where it includes action to develop
the demand side of the market.'?

But positive outcomes require attention to the demand side of the
equation, for example through consumer protection laws and consumer-
driven investigations of anti-competitive practices. Using a “bottom-up”
approach to activate competition also makes the consumer a full participant
in the competition policy-making processes. Such a strategy not only increases
consumer welfare and enables markets to function more competitively, but
also enhances democracy within the polity and the marketplace.'*

1. Complementarities

When speaking of complementary objectives of competition and
consumer policy, consumer protection serves competition by encouraging
consumers to participate in the marketplace and to activate competition.
When consumers have a reasonable degree of confidence in the market,
they will make well-informed decisions and make use of the choices made
available by competition law. Effective consumer programmes improve the
position of consumers on the market and encourage consumers to engage
in more transactions on the market. Stimulating the activity of consumers
on the market will subsequently lead to more intensive competition. Thus
effective consumer choices will facilitate effective competition and, ultimately,
this increase the efficiency of the whole economy and the welfare of society.'
Competition is not simply fundamental to consumer policy but ‘much
consumer policy is competition policy. Thus competition and consumer
policy seem to be truly complementary.'6

2. Differences

The highest level of demand-side competition policy is consumer pro-
tection law. While some countries such as Australia, Poland and the UK have
joint agencies and laws, others have not introduced complementary consumer
policy or harmonized policy objectives. For example, Slovenia’s competition
policy was motivated by EU accession. The necessary legal framework and

13 Kamala Dawar, Establishing Consumers as Equivalent Players In Competition Policy, p. 1,
available at: http://www.competition-regulation.org.uk/conferences/southafrica04/Dawar.
pdf.

14 Ibidem.

15 Katalin J. Cseres, Competition Law and Consumer Protection, Kluwer Law International,
July 20, 2005, p. 326.

16  J. Vickers, Economics for Consumer Policy, British Academy Keynes Lecture, 29 October
2003, p. 17.
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apparatus for the execution of the EU anti-trust regulation and regulation
of state aid was introduced, but without enhanced consumer protection and
education components.”

Not all countries give a high priority to consumer efficiency and wel-
fare. National competition authorities (NCA) are more concerned whether
competition policy should focus on rules and procedures to prevent anti-
competitive practices, dominance or abuse of dominance, the reduction of
barriers to entry and / or facilitating optimal conditions. There is an evident
lack of analysis of consumer behavior and welfare in making policy, law en-
forcement and investigations.

VI Competition policy as an effective instrument for consumer
protection

Competition policy has positive impact on development of a market
economy based on supply and demand. Competition encourages attractive
prices and higher quality through innovation and increased economic ef-
ficiency.

European Union has played a role in encouraging the development of
new modern competition regime. Much has changed since the competition
provisions of the Treaty of Rome were drafted. In the 1950s competition
concerns seemed to concentrate on ensuring that there was no price dis-
crimination or refusal to supply based on nationality. Protecting national
interests seemed to be the underlying purpose for developing a competi-
tion policy. Today protecting the interests of the consumer is the ultimate
aim of any modern competition regime. Whilst the wording of the Treaty
provisions may not have changed, their objectives have changed to such an
extent that enforcement of these provisions has to be effective.!®

Competition policy play an important role in ensuring that consumers
gain the benefits of new technologies and protect against those who might
seek to suppress the development to protect their traditional advantages or
alternatively use technology to engage in anti-competitive conduct. The laws
in Western world are flexible enough to deal with new economy issues, and
the basic idea behind the competition policy - to protect economic freedom and
opportunity by promoting competition in the marketplace - is a sound and
flexible enough policy goal for competition authorities to follow.'”

17 Ibidem.

18 Ian Q. C. Forrester, “The Modernisation of EC Antitrust Policy: Compatibility, Efficiency,
Legal Security”, in: Claus Dieter Ehlermann and Isabela Atanasiu (eds.), European Uni-
versity Institute Competition Law Annual 2000: The Modernisation of EC Antitrust, Hart
Publishing, 2001.

19 Markku Stenborg, Do We Need New Competition Policy in the “New Economy”?, p. 12,
available at: www.etla.fi/files/921_FES_02_2_competition_policy.pdf.
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According to Adam Smith: “Consumption is the sole end and pur-
pose of all production; and the interest of the producer ought to be attended
to only so far as it may be necessary for promoting that of the consumer”.
Consumers not only benefit from competition, they activate it and one of the
purposes of consumer protection law is to ensure that they are in a position
to do s0.2°

VII How the modernization of competition law effects
consumers?

During the course of 1990s it became apparent that many aspects of
Community competition law were in need of modernisation: in particular the
law on vertical agreements, on horizontal cooperation agreements and on the
obtaining of individual exemptions under Article 81(3) of the Treaty.21 The
modernization efforts in the EU were in response to the regulatory inefficien-
cies and the burdens which the traditional enforcement of the competition
laws imposed. As early as 1996, the Commission recognized that “the current
political and economic situation necessitates the continuous modernization
of the instruments and procedures available to the Commission, in order to

improve the relevance, efficiency and transparency of competition policy”??

In general, the modernization effort in the EU is designed to increase
efficiency in the enforcement of the European competition rules.?®

The modernization program involving the enforcement of Articles 81
and 82 of the EC Treaty is just one component in a broader effort to enhance
the efficiency of the application of the European competition laws and to in-
crease the competitiveness of European industry in a globalized economy.

VIII Economic transition, opening and creation of competitive
markets in South East European (SEE) countries

In the last decade the SEE countries gone through transformation of
their economic systems from a centrally planned economy into a decentral-
ised market economy. One common factor for all these countries, is the cen-

20 R. Bannerman, in: Trade Practices Commission, Annual Report 1983-1984, AGPS, Can-
berra, 1984, p. 184.

21 Commission’s XXIX Report on Competition Policy (1999), point 8-42.

22 Commissioner Karel Van Miert, Presentation of 25th Report on Competition Policy, Eu-
ropean Parliament (May 30, 1996) available at: http://europa.eu.int/comm/competition/
speeches/text/sp1996_044_en.html.

23 Philip Lowe, Priorities of Competition Policy, Contribution to Competitiveness and Chal-
lenges from Enlargement, Speech at the ProbusBNW Dialogue, September 18, 2003, p. 2.
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tral role of competition law and policy in creating economic environment
where consumers’ preferences and the efforts to compete with economic op-
erators to satisfy those demands, lead to economic efficiency and welfare. The
ambition to approach the EU and the European internal market has stimu-
lated institutional and economic reforms in all SEE countries, but at different
pace and to a varying degree.

The institutional and legal framework for promotion of competition
and eliminating restrictive business practices shall encourage consumers and
their acting in drafting policies, monitoring abuses on the market and in re-
questing damages in case of their appearance. The governments and national
competition authorities are expected to recognize the positive input which
the consumers’ acting may give to promotion of the competition and when
needed for amendments of the laws, regulations and procedures for removing
barriers for their participation.

In 1990s, South Eastern European countries started with the transition
process and implementing big economic reforms (transformation from social
to private ownership, market of goods, capital and labor) with general goal to
tend towards market economy. This process in economic literature is known
as economic transition and the economies of these countries are called transi-
tion economies.?* It was characterised by a very complex process of transfor-
mation in institutions, economic structures and behaviour.>> The SEE coun-
tries being a part of the ex-Yugoslavian system had considerable experience
of market-oriented reforms and even prior the transition process took place
have already implemented many institutional changes. The other two poten-
tial advantages of these countries with respect to other former socialist coun-
tries, have merged as a by-product of institutional changes introduced in the
past. Economic reforms have required changes in economic policies, as the
emergence of new problems which were non-existent in the centrally planned
economy, required greater reliance on market-type instruments of regulation.
At the same time, market-oriented reforms and accompanying policies have
also involved some economic restructuring, although only in certain fields
and limited in extent.?

In most SEE countries, essential parts of transition — initial phase re-
forms such as price, trade and foreign exchange liberalisation, institutional
reforms and small and large-scale privatisation, reforms to corporate govern-
ance and competition policy, deepening of financial intermediation and in-
frastructure reform are close to completion and significant progress has been

24 P Curic, “Hrvatska u vrtlogu procesa globalizacije”, Economics, No. 3, 1998, p. 8-9.

25 Martha De Melo, Cevdet Denizer, Alan Gelb, From Plan to Market: Patterns of Transition,
Policy Research Working Paper 1564, Washington, World Bank, 1996.

26 Milica Uvali¢, Investment and Property Rights in Yugoslavia: The Long Transition to a
Market Economy, Cambridge University Press, 1992, p. 199.
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made. Trade and price liberalisation as well as structural reforms have estab-
lished the conditions for competition in numerous sectors in SEE countries.

More is needed especially to succeed the standards necessary for EU
membership (except for Bulgaria, Romania and Slovenia which are already
part of the EU family).?” In strengthening their economies, creating funda-
mentals for sustainable economic growth and building up necessary physical,
legal and institutional infrastructure, the SEE countries will need to enforce
competition law and integrate competition policy into various of economic

policy.

1. Competition laws and their coverage

Competition policy is a strong building block in the foundation of
successful market economies. Development of competition policies in SEE
countries aims at creating a level playing field for investment, which is of
major importance for the economic progress of the countries in the region.
A sound competition policy implies a complete legal framework covering all
anti-competitive behaviours and abuses by market actors and governments,
institutional structures to ensure a vigorous implementation of the competi-
tion rules, a general focus on the most serious distortions of competition,
transparency in procedures, a deterrent sanctioning policy, and public aware-
ness of competition principles.*®

Competition laws are mainly created to tackle anti-competitive busi-
ness practices. Beside substantial differences in prior economic development,
legal systems, and traditional cultural and society characteristics of South
Eastern European countries, certain elements of national competition legis-
lation and practice are similar and the other differ, especially the issue of
enforcement practice.

Considering the shared common objective of SEE countries to become
EU member states, competition legislation has been adopted as a part of the
legislative reform that was required in the transition process from former
centrally planned economies to a market economy. The protection of com-
petition was expressly recognised as a pillar of the sound functioning of the
market and development of the economy in these countries.

All countries faced the responsibility within the framework of the EU
enlargement process, to adopt and to enforce the acquis communautaire in

27  Elisabetta Falcetti, Peter Sanfey, Slagjana Tepic, “South-East Europe: Opportunities and
Potential for Investment and Growth”, in: Klaus Liebscher (ed.), European Economic
Integration and South-East Europe: Challenges and Prospects, Edward Elgar Publishing,
2005, p. 51.

28 OECD, Directorate for Financial, Fiscal and Enterprise Affairs, Competition Law and
Policy in South East Europe, April 2003, p. 3.
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the field of competition before the date of their accession to the EU due to
prepare their economies to cope with the competitive pressures of the Euro-
pean internal market. This should, in principle, improve the competitiveness
of the economies and benefit the consumers. Specifically, common for all SEE
countries is that the competition laws are based on the provisions of Articles
81 and 82 of the EU Treaty. All countries introduced the first competition
laws in the second half of 1990s, and than faced with the responsibilities de-
fined in the priority area of the European Agreements for Romania, Bulgaria
and Slovenia and Stabilisation and Association Agreements (SAA) for the rest
of the countries to harmonise national competition legislation with the EU
acquis, as a prerequisite for accession to the EU. As a result, most of these
laws were either amended or new competition laws have been adopted.

2. Institutional framework for enforcement of competition law

The second element of the assessment of competition policy before en-
largement is adequate administrative capacity of accession countries in or-
der to maintain competition discipline in line with European practice and
to create credible enforcement record in all areas of competition policy. The
administrative capacity shall be a competence of independent competition
authorities with sufficient administrative capacity and expertise, provided
with adequate financial resources. The challenge for NCAs will be to partici-
pate effectively in extending the scope and reach of competition policy prin-
ciples while maintaining appropriate independence and impartiality (mainly
political) in the core function of competition law administration. The NCAs
should have broad powers to investigate and impose sanctions on natural
persons and legal entities infringing the competition legislation.

All SEE countries have adopted a competition law and assigned the
task of enforcing that law to a specialised body. The established NCAs have
different organisational structure and competencies in enforcing the competi-
tion rules. There is significant difference in the number of staff and division
within the NCAs, but one common for all of them is that they have speciali-
sation division of tasks related to the competition law enforcement. Related
to the issue of independence, all of the NCAs are established as to be free
from any political and economic influence, and to be completely autonomous
in respect of their organisational, functional, financial and personal tasks.

NCAs played important role in the process of transition to effective
market economies in SEE countries. They provided guidance to economic
reform and implemented rules to defend markets against all attempts to re-
strict, distort or eliminate competition between the market players. In this
manner, they created economic environment favourable to investment and
enterpreneurship, key prerequisites for growth and welfare. All SEE countries
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today have independent, competent and strong competition authorities, not
completely released and free from undue interference (especially from politi-
cal influences), which is one essential element leading to successful transition
to market economies.

3. Shared competence to enforce competition rules: NCAs vs.
national consumer bodies

Competition policy and consumer policy are separated both institu-
tionally and also legislatively in the SEE countries. Competition policy is ad-
justed by independent act and its performance lies within NCAs. Consumer
policy is considerably fragmented, adjusted by many independent legal acts
and tens of institutions deal with particular performance of consumer protec-
tion. The institutional structure for implementation of the competition and
consumer protection laws differs from country to country, and it has impact
on the way taking into consideration the consumers’ interests.

Differently from competition policy, many institutions deal with con-
sumer policy and many laws tackle directly or indirectly this area. Main com-
petences in the area of consumer protection lies within authorisation of the
relevant Ministries, which coordinates activities of all institutions in this area
and fulfils many executive, conceptual and strategic functions. Consumer as-
sociations are special on the other side as groups of subjects acting in the
area of consumer protection, mainly focused on representation of consumers’
interests, provision of consultancy, legal protection and involving in interna-
tional activities.

The consumer and competition policy in SEE countries share the com-
mon goal of making efforts to reach consumer welfare. However, competition
policy is specialised in consumer indirectly and its aim is to protect competi-
tion with the goal to support economic development in favour of consumer.
Thus the task of the NCAs is to ensure effective competition and functioning
markets through prohibition of anticompetitive agreements and abuse of a
dominant position and also non-approval of concentrations leading to crea-
tion of a dominant position. Competition environment leads to low prices,
wider supply, innovations and etc., from which consumer benefits. Con-
sumer’s effect of competition policy implementation appears in middle-term
or long-term horizon, it is not directly visible and is hardly measurable. On
the other side, the consumer policy is focused on consumer more directly
than competition policy, since consumer policy deals directly with relation
supplier-consumer and covers the areas, which competition policy does not
achieve, for example problems of products safety or misleading advertising
cannot be solved only by ensurance of competitive environment.
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Simplification of the responsibility for enforcement through joint ac-
tion of the relevant bodies shall decrease the burden of the consumer protec-
tion organisations which needs support and encouragement for their work.
Unfortunately, the NCAs and the consumer protection organisations in SEE
countries do not reflect extensive and active cooperation, mainly due to the
considerable dilution and narrow specialisation of individual consumers’ as-
sociations or other consumers’ authorities. Changing this situation, better re-
sults in implementation of both policies could be reached to the benefit of
consumer.

In that respect the SEE countries should reconsider the focus of their
competition regimes to as well enclose:

- increase and deepening of the knowledge of consumer protection
organisations for the most considerable requests of competition
law and the most important issues of competition referring to the
consumers,

- enabling consumer protection organisations to demonstrate their
opinions for the basic competition rules/issues and to identify those
aspects of the competition laws for which they need further trainings
and experience.

4. Legal protection of consumers

Consumer protection which was still in its infancy had an important
challenge to face in the transition period of SEE countries and consequently
consumer organisations had an important role to play. They fulfilled their
role by means of educating consumers, providing them with information,
controlling the enforcement of consumer protection legislation, and inspect-
ing products and safety standards. The actual recognition of consumer pro-
tection was slowly advancing. It was in 1990s when the SEE countries enacted
first consumer protection laws. The effort to put consumer protection on the
legislative and political agenda was significantly urged by the EU. The acces-
sion process and the obligation of SEE countries to align their laws with the
EU law greatly stimulated the creation of an independent and autonomous
area of consumer protection.

IX Conclusions
There is strong complementarity between competition policy and con-

sumer policy. The competition and consumer policy share the same common
objective: the both intend to facilitate achievement of so called ‘consumers’
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sovereignty” or efficient choice for consumers. The ‘consumers’ sovereignty’
is defined as condition where consumers may freely make decisions on the
grounds of their individual interests and market which has power to respond
to those interests. The competition policy has a tendency to offer consumers
wide scope of choice while the consumer policy intends to provide consum-
ers efficient choice of available options.

There has been a growing awareness in the EU that consumer rights
need to be better integrated into the competition issues. Competition there-
fore aims at a target of enhanced consumer welfare, and this is the clearest
and most direct link by which the competition process benefits EU citizens.
Therefore, consumer welfare is a point on which the European Commis-
sion has been putting a strong emphasis over the last years when enforcing
competition law. This is because just as consumers benefit from functioning
competition, they will equally be the ultimate victims of any anti-competitive
behavior. The importance of consumer welfare in competition policy is sum-
marised by Commissioner Kroes’s statement that “Defending consumers’ in-
terests is at the heart of the Commission’s competition policy. In concrete
terms: competition gives citizens better goods and services, and ensures busi-
nesses have more opportunities to sell them?”

From the perspective of future EU enlargement, tremendous progress
has been achieved in legislative approximation of the competition legislation
and in the creation of market systems in SEE countries. The SAA provides
for a competition regime to be applied in trade relations between the EU
and each of the SEE country based on the criteria of Articles 81 and 82 of
the EC Treaty, Article 86 and Article 87. With a tendency to make accession
a successful story and to ensure the proper functioning of the EU internal
market after enlargement, it is especially important to create operationally
independent professionalized national competition authorities, politically au-
tonomous, entrusted with the powers necessary for the full application of the
competition regime, guarantying further progress and effective enforcement
due to create a genuine competition culture through application of competi-
tion advocacy instruments. Competition advocacy reflects various benefits
of competition. The experience so far in SEE countries has shown that several
factors lead to successful competition advocacy:

- the NCA must establish good relations with government ministries,
regulatory bodies, and all the other involved in drafting, enacting,
and implementing competition and other related policies affecting
demand and supply conditions on the market;

- competition advocacy often entails formal appearances and public
statements to promote or defend positions in favor of competition;
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- the NCA must have expertise in the areas in which it seeks to
intervene. The authority should suggest adequate policy measures to
address competition concerns;

- competition advocacy should be conducted in an open, transparent
manner in order to safeguard the integrity and credibility of the
NCA;

- NCA should focus on public awareness, need to establish good
media relations and explain the role and importance of competition
policy as an integral part of the governments’ economic frame-
work.

Consumers are more than simply passive beneficiaries of competition
or victims of lack of competition or market abuse. Informed, educated and
active consumers are the real drivers behind a competitive marketplace, since
ultimately, it is choice and purchasing decisions at the end of a market that
drive its requirements and needs upstream. Empowering consumers means
giving them the ability to be compensated for the harm they have suffered as
a result of a breach of competition law, notably by obtaining a proper redress
after they were rigged by a cartel. Continued engagement with and focus on
consumers, the NCASs’ action in SEE countries will ensure that consumers
reap the full benefits of competitive markets. Therefore the competition pol-
icy regimes in SEE countries indicates that competition policy is an increas-
ingly central feature toward their EU integration. This reflects growing use
of competition policy as an instrument of fulfilling Copenhagen Economic
criteria.

The SEE countries should participate in relevant EU bodies to promote
the integration of competition policies and consumer protection. Their inten-
tion should be focused to better promote consumer issues, first by allocat-
ing more budgetary funds for this purpose, and, second by supporting more
competition in provision of goods and services. Non-governmental bodies on
consumer protection should put efforts to strengthen international coopera-
tion to bring in the best practices of other countries that have demonstrated
its usefulness, both in the area of consumer protection and competition pol-

icy.
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ap Bepnuxa EOPEMOBA
pyxoBommnan, GIZ ORF - npaBHa pedpopma Makenonuje

VHTEPAKIIMJA UBMEDBY ITPABA KOHKYPEHIINJE
U ITPABA IIOTPOIITAYA ¥ 3EM/bAMA
JYTOMCTOYHE EBPOIIE

Pe3ume

Osaj unanax yimephyje ogrnoc usmehy tipasa xKoHkypeHyuje u ipasa io-
wipowaqa ca oceOHUM ocepitiom Ha gpiucase Jyiouciiourne Espoite, umajyhu
y 8ugy ga je peu o ogeojeHum obnacimiuma, anu xoje y Cili8aApHOCTHU gere
3ajegHuuke yumwese yHatupeherwa Onaiociiara wHotmpowaua. IIpema imome,
6uhe tpukasan KOHOAUKI yuvesa Upasa KOHKypeHuuje u Hompowiaua Ha
nueoy Espoiicke yHuje, fipexo ananuse y x0joj mepu uumesu KOHKypeHuuje
KopeciloHgupajy uumesuma 3awiiiuitie Howpowiaua, ykasyjyhu Ha ruxosy
KoMileMeHIAPHOCTA U pasnuke. Y ucitio epeme he 6uiliu aHanusupaHo ga nu
je KoHKypeHuuja epukacan UHCTUPyMeHTH 3auitiuilie UOMPOUWAYA U KAKEA je
ienepanna ynoia Eepoiicke yHuje y wiom tioinegy. Ha kpajy je tipumerena xom-
HapamiusHa aHanu3a pexcuma KoHKypenyuje y gpxrasama Jyioucitioune Eepo-
ile y 0gHOCYy HA 3AWHUTIY HOTpowa4a, Yuju je ocCHOBHU UUb ga Uciiparcu
oticel HAYUOHANHUX UPABA KOHKYPeHyUje U OCHOBHUX UUTiaa KOHKYpeHUuUje
0g uHtiiepeca 3a totpouiaye.

Kmwyune peuu: iomipowiauko Onaiociiare, KOHKYPeHWICKA — MAPHUWTAA,
uHideipayuja WPHUMING, 3aiiuiia Hompouwada, aHiluKoH-
Kypenilicka Upaxca, Kopuciiu 3a douipouiade, opianusayuje
30 3AUTHUTIY Totipouaua.
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ap 3opan WIKWh
NMpPaBHM 3aCTYNHNK y mTerama ,,[J[JOP HOBU CAI“ a.n.0. HoBu Cap

HEJCTBO KPMBNYHOT ITPOOECYNPAILA HA
3ACTAPEJIOCT IIOTPAJKMBAIHA IIPEMA
OCUTYPABAYY

Pesume

Obasesa oculypasaua Ha ucCinailly HaKkHage u3 ocuiypara geiepmuHu-
cana je umiepaiiueHuM 3aKOHCKUM HOPMAMA, a4 30CHOBAHA HA 3AK/bY1eHOM
yiosopy o ocuiypary. VI ona moore 3aciiapeitiu, ako ce peanu3yjy 3aKOHOM
upegeuhenu ycnosu. Ayiiop paciipasma o gee moiyhnociiu kaga ce 06a-
ée3a ocuiypasaua Moxce Upeiisopuitiu y Hawypanny obnuiauujy. Ilpea
ipegcitiaspa culyauyujy Kaga je upoiiue reiosoi oculypanuxa UoKpeHyit
KpusuuHu HoCHlyliax, Uciiu je pexkuHyiti uau je HACiyiiuo 3acitioj unu je
goHelia UPABHOCHANHA KPUBU4HA iipecyga, tia ce AHANU3upa ymiuuaj Kpu-
BUYHOL Upoyecyupara Ha 3aciiapenocitd totupaxcusara tpema ocuiypasa-
uy. Jlpyia je cutlyayuja kaga ce wi3e. ,Upusuneiosanu pox 3aciiapenociiu
Hottipaxusarea Pasiuquiilo wWymauu y cygckoj upaxcu y ogrHocy Ha upaswy
Ho3uuUjy ocuiypasavua u ceimenill peipectol upasa ipema roemy.

Kmyune peuu: sacitiapenocii, tipususneiosanu pox, gejciiéo KpusuuHoi iio-
ciiiyuka, peipec.

I 3aCTapeIIOCT ImpaBa N3 OCHOBa OCUTypamba

3a mTeTy HacTaly M3 [eMMKTa HAIl 3aKOHOAaBal mpegsuba Tporo-
IMIIBbY POK 3aCTapeNocTy NMOTPaKMBalba HaKHAjle IPOY3pOKOBaHe ILTETE,
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Be3yjyhu Taj pok 3a iBe OKOTHOCTH: 3a Ca3Hame OolITeheHMKa 3a mTeTy 1 3a
nuie Koje je mrery mpoyspokosano.! Cy6jeKTUBHY TPOTOAMIIEY POK 3a-
CTapesIoCTy MOYNIbe Jja Tede Off MOMEHTA casHama omreheHor 3a 06e Kymy-
TIATMBHO oIlpefie/beHe okonHocTy. CeM Tora, Kajia ce pajiy O IITETU HAaCcTaloj
HoBpefioM omTeheHor, jyAMKaTypa 3axTeBa fla ce YTBPAY M OOMM M BUCHU-
Ha mTeTe,” jep CaMO Ca3Hambe HABEJEHNX OKOMHOCTH, 6e3 casHama 0b6uMa
TIpeTpIUbeHe IITeTe, Hifje JOBO/BHO /A Ce MPEIU3Npa OfIITeTHN 3aXTeB.”
Panyn mortnynuje samrTure mpasa omreheHor nuia, HOPMUpaH je n
00jeKTHBHU (aIICONMYTHM) POK 3aCTape/IOCTH 3a IIOTPaXBamba HaKHAJe IITe-
Te U3 fenuKTa. bes 063upa Ha casHame omTeheHor 3a ImTETy U 3a IITETHN-
Ka, OBaj POK IIOYMIbE fIa Tede Off MOMEHTA KaJia je IITeTa IPOY3pOKOBaHA 1
HaBplIaBa ce Kajla IpOoTeKHe IIeT TOAyHA Off IaHa Kafia je LITeTa HacTasa.
Jakie, moTpaxkuBame HaKHaJle IIPOY3POKOBaHe LITeTe 3acTapeBa 3a
TP TOAVHE Of Kajja je olTeheHNK ca3Hao 3a IITeTy U 3a JIMLe Koje je ITeTy
YYMHUTIO, @ Y CBAKOM C/Iy4ajy, OBO IIOTPaKMBambe 3acTapeBa 3a IeT TOAMHA
ol Kajia je mrTeta Hactana.” bygyhu ma ce casHame 3a HeMaTepyjalHy IITETY
He Be3yje 3a [JaH HheHOT IPOy3POKOBama, Beh 3a OKOTHOCTH Koje ce OfHOCe Ha
Tpajambe 1 pecTaHak GU3MIKUX 60I0BA WM CTPaxa, OHOCHO Ha 3aBpIIETaK
7ederba M ca3Hamba J1a je 3/[paBCTBEHO CTabe Y CMUCITY ITOCTIeiMIIA Off IOBpe-
nie 1060 meduHUTUBEN 067K, Te 12 Cy 3a0CTasTe OCIEMITE y3POKOBaie
TpajHoO omTeheme 3apaB/ba U OMIITE KMBOTHE CIIOCOOHOCTH omTeheHor, Koje
My YMambyjy )KMBOTHY aKTMBHOCT, CBaK/l BUJ HeMaTepujajHe LITeTe 3acTa-
peBa IOCeOHO,” M TO: 3aCTApeNoOCT IOTPaKMBamba HaKHaJie HeMaTepyjaiHe

1 3axoH o obnuranyonnm ogaocuma (Cn. nucii COPJ, 6p. 29/78, 39/85, 45/89 u 57/89 u
Cn. nucii CPJ, 6p. 31/93, 22/99 n 44/99; pame y dpycHorama: 300), un. 376 cr. 1.

2 Harama Mpsuh-Ilerposuh, 3apasko IlerpoBuh, Anekcanmap ®wimunosuh, Ob6asesto
ocuiypare 0g ayiioogiosopHociiu u HakHaga wiiieitie, VITI Imocapujym, beorpan, 2002,
crp. 258-259.

3 Ilpema ompen6aMa HEMAuKOT 3aKOHOJIABCTBA, IPAaBO Ha HAKHAJY IITeTe IPOY3POKOBAHY
HeJJONyIITeHOM PafilbOM 3acTapeBa Y POKY Of TpM TOfMHe Off casHama omreheHor 3a
HITETY ¥ TMYHOCT IITETHNUKA, C TUM, []a PEOBHA 3aCTapeNOCT MOUNIbE []a Teue UCTEKOM
TOfIMHE Y KOjOj je TY>KOeHU 3aXTeB [OCTAB/beH MU y KOjoj Ce Ca3HajIo 3a OKOJTHOCTY Ha
KOjMMa Ce 3aXTeB 3aCHUBA U JIMIE YMjOM je KPMBUIIOM MU TPYOMM IIPONYINTAHEM JO-
LJIO [0 mTeTe. Y IIBajIlapCcKOM IPaBy, POK 3aCTAPEIOCTY U3HOCHU jeiHy TOIMHY, U Teue
Ol casHama 3a WTeTy u 3a mounHuona. O rome Buiue: 3xpasko Ilerposnuh, ,,IToyerak
TOKa 3aCTAape/IOCTV HaKHaje IITeTe Y CyAcKoj mpakcu’, ITpasuu susoi, 6p. 10/2002,
crp. 737-738.

4 300, un. 376 ct. 2; Jparan Mpkumh, 3ppasko Ilerposuh, ITpaso ocuiyparwa, Gakynrer
3a IOCTIOBHO TIpaBo, beorpaz, 2004, ctp. 135.

5 300, un. 376 ct. 1 n 2.

6  IIpecynma Bpxosaor cyma Cpbuje, Pes. 6p. 1025/2001 op 14.11.2001. rop., Bunilien cygcke
ipakce Bpxosoi cyga Cpbuje, 6p. 2/2003, cTp. 62.

7 H. Mpsuh-Ilerposuh, 3. Ilerposuh, A. ®ummnosuh, nas. geno, ctp. 257-258; 3.
HeTpOBI/Ih, HA8. YlaHaK, CTp. 739-743.
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mrete 3a ¢usmuke 60moBe — mounibe Tehu of mpectaHka 60/IOBa; 3a CTpax
— Off TIpecTaHKa CTpaxa;® 3a jiylieBHe 60O0Be 360T yMamerwa KMBOTHE aK-
TUBHOCTY — Of 3aBpIIETKa /Ieuetba U Ca3Hama 3a TPAjHO yMarbetbe KUBOTHE
aKTMBHOCTY WM IIOTOpIIaka 3[paBCTBEHOr CTama (Kao JaHa ca3Hama 3a
HOBY, Texxy mocnenuiy).” Kako caku o BU7oBa HeMaTepujaHe IITETe 3a-
cTapeBa MMOjeAMHAYHO, aKO TY>KEHU MCTaKHe IIPUTOBOP 3aCTAPENIOCTH, CYT je
Ay>KaH Ja YTBPAMU, U3 MEAULIVHCKe JOKyMeHTauuje win nomohy Bemrraderma
JNleKapa ofroBapajyhe crernujagHocTy, Kajia €y Kog omTehenor mpecramm 60-
JIOBU M CTpax, Kajia je 3aBpIICHO JieYerhe M Kafla je OH Ca3Hao 3a IOCTOjambe
yMamema KMBOTHE AKTMBHOCTH, OJJHOCHO Hapy’KeHOCTM. !

Y mpaxcu Moxxe mohm [0 HeyjeHa4eHOCTH y IOITIEfly TOKa 3acTape-
JIOCTY TIOTPAKMBaba OHJIA KaJia TIOCTOje JiBa OfIIITETHA 3aXTeBa omTeheHor:
jeflaH IpeMa OCUTYPaHUKY, a APYyrM IIpeMa IberoBoM ocurypasady. Tama
MOT'y HaCTYIUTV OKOTHOCTY Ha OCHOBY KOjUX J0/1a3M [0 3aCTOja MM IIpe-
KIJIa 3aCTape/IoCTH CaMo jeJHOT Off OBMX 3axTeBa. Ty>Xusal Moke IOJHETH
TYXO0y IPOTUB CaMO jefHOT Off OBMX /IMIIA U TYMe IIPOTUB Hera MPeKNHYTH
3aCTapesocT, a IpeMa APYTOM POK 3aCTape/IoCTH HECMETAHO Teue, Te IpeMa
heMy TIOTpaXuBatbe Moxe u sactaputi.!! ¥ ymopemmom, kao u y Hamem
IpaBy, IOCTOje CTAaBOBU Jja Ce Y IOoI7iefly oOycTaBe U IPEeKNfa 3aCTapeoCT
IejcTBa IpeMa jeflHOM Off, Y>KHUKA IIPOTErHy U Ha APYTOT JY>KHUKA, IPOTUB
Kora Tyx6a Huje mofHeTa.'? BUmo 61 1eTMCXOHO HOPMUPATH Ja 3aCTOj I
IPEKNJ 3aCTape/loCT IIpeMa OCUTYPAaHUKY MMa UCTO JIejCTBO 1 y IOITIENy
3aCTapesiocT! MOTpaXkMBama oluTeheHOr mpeMa ocurypaBady of OfrOBOp-
HOCTH, Tj. Jja 3aCTOj U IIPEKNJ, 3aCTape/OCTy IIpeMa OCUTypaBady MMa JICTO

8  Pemremwe Bpxosuor cyga Cpbuje, Pes. 6p. 1427/2005 ox 26.5.2005. rox., [Ipaso - itieopuja
u @ipakca, 6p. 7-8/2006, cTp. 60-61.

9  Ilpecyna Bpxoszor cyga Cpbuje, Pes. 6p. 1566/2002 ox 28.12.2002. rog., IIpasru um-
popmaitiop, 6p. 2/2005, ctp. 12; ITpecyna BpxosHor cyna Cpbuje, Pes. II 257/2006 op,
6.4.2006. rop., bunitien cygcke tpaxce BpxosHoi cyga Cpbuje, 6p. 3/2006, ctp. 70-72;
ITpecyna BpxosHor cyma Cp6uje, Pes. 6p. 1461/2008 ox 3.2.2009. rog., ,,ITaparpad JIexc*
(cynmcka mpakca); npecyna BpxosHor cyma Cpb6uje, Pe. 6p. 927/2006 op 8.2.2007. rog,.,
M360p cygcxe ipakce, 6p. 1/2009, ctp. 49-50.

10  Anexcanpap ®ununosuh, 3acimiapenociti owipaxusara y cygckoj u ocno8Hoj apaxcu,
HynaB npesuHr, beorpag, 1999, ctp. 53-54.

11 Ilpempar Ulynejuh, ,Ocurypame of OfroBOpHOCTM y HOBOM IpabaHcKOM 3aKOHUKY
Cp6uje®, y: Pagosan [I. Bykagunosuh (npupenuo), Tpugeceisi ioguna 3axona o obnuia-
yuorum ogHocuma — de lege lata u de lege ferenda, Hemauka opraHmusanmja 3a TeXHUYKY
capagwy (GTZ) GmbH, Beorpag, 2009, cTp. 189; 0 IpoLeCHOM IIOTIOXKajy OCUTypaBaya
" ¥Maola MoTopHuX Bosuia: Jlenocasa Kapamapkosuh, Conugaprna ogiosoprocii gy-
HUKA U wuxoe ipouecHu sHauaj, Ilpasun daxynrer Yanusepsurera Yunon y beorpany u
JaBHO npenysehe ,,Cny>x6enn rmacuuk, beorpap, 2008, ctp. 72-76.

12 Tlpeppar Ilynejuh, IIpaso ocuiyparwa, Llentap 3a nmybnukanuje IlpaBHor ¢akynrera y
Beorpany, beorpan, 2005, ctp. 418; VIBuna Jankosew, O6asesHo ocuiypatrve 3a witieiie 0g
moitiopHux 603una, CaBpeMeHa afjMMHICTpanyja, beorpan, 1977, cTp. 165.
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TIPaBHO 7IEjCTBO Y TIOTTIEly 3aCTapeNIOCTH U TPeMa HheroBOM OCHTypPaHmKy.'?
Tume 61 ce usjeHAYMO MOMOXKA] OCUTYPAHMKA U BETOBOI OCUTypaBaya IIpe-
ma Tpehem omtehenom mmry.'*

IT Ognoc xpuBUYHOT ¥ rpahaHCcKoOr cyacKor mocrynka

YKO/MUKO je mTeTa MPOy3pOKOBaHa KPUBUYHMM Je/IoM, ourtehenn nma
IpaBo /la CBOj MMOBMHCKO-TIPaBHM 3aXTeB IocTaBy Beh y Toky Bohemwa Kpu-
BUYHOT ITIOCTYIIKA, I1a CyJ, y CAy4ajy floHomema ocybyjyhe mpecyne, moxe
omreheHOM offMax MOCYIMTM ¥ M3HOC Ha MIMe HaKHajie rpahaHcke mrere.
Axo ce okpuB/peHN ocnobaba onrtysxbe, ucta ce ogbuja i ce obycTaBu
KPVMBUYHU IMOCTYIAK, UCTH he ymyTuTy 3amHTepecoBaHe CTpaHKe Ja CBOj
3aXTeB OCTBAPYjy Y HAPHMYHOM IIOCTYIKY. Y TaKBOM C/Iy4ajy, II0YeTaK POKa
3aCTapeNIoCTy 3a HAKHAaJy LITeTe payyHa Ce Cal/laCHO Ipomucy us 4iaHa 390
300.!"° Mebhytum, u xaga uMajy [OBO/EHO eleMeHara Jja TO y4uHe, y KPU-
BUYHMM IOCTYIIMMA CY/IOBM, TI0 IIPAaBUTY, HE paclpaB/bajy O HACTasIo] IITe-
TV ¥ 1HeHOj HakHajy, Beh ymyhyjy cTpaHke fja ce ca OJIITeTHUM 3aXTe€BOM
obparte rpahanckom cyny.

AyTopuTer KpMBMYHE IIpecyfie HeNlyje erga ommnes, alll CaMo 3a JBe
YMIbEHNIIE: 32 IIOCTOjarbe KPVMBUYHOT Jiella M KPMBMYHE ONTOBOPHOCTHU
yunanona.'® Ocramim enemenTMa, Koju He yrmase y 6uhe KpuBmaHOT fIena,
rpabancku cyn Huje BesaH. KpuBuuHa mpecyna He mpepcTaBba Ipecybheny

13 Y HeMauKkoM IIpaBy, YKOJIMKO je IPaBHOCHa)XHOM IIpecyioM yTBpheHo gma Tpehem
JMITy He TIpMIIaJa 3aXTeB 3a HAKHAJY LITeTe, IIPecy/a Aeyje ¥ y KOPUCT OCUTYPaHMKa,
aKo je moHeTa y cmopy usmeby Tpeher muia u ocurypasada, a aKo je JOHeTa y CIIOpY
usmeby Tpeher nuua u ocurypanuka, fenyje 1 y KOPUCT ocuIypaBada. AKO je 3aXTeB
tpeher /mmia mpema ocurypaBady yTBpDeH HpPaBHOCH@XHOM IPECYZIOM, IpU3HambeM
VM TIOpaBHAIbEM, OCUTYPaHMK MOpPa TO YBa)KaBaTH, OCMM YKOJIMKO jeé OCUTypaBad
CBOjOM KPMBUIIOM IIOBpeNo o6aBe3y ofbpaHe Off HEOCHOBAHMX 3aXTeBa, Kao U 0ba-
Be3y CMamema WM YMIeHNYHOr yTBphema InTeTe; HeMadyky 3aKOH O YyroBOpuMa O
ocurypamy (Versicherungsvertragsgesetz, 23.11.2007, BGBI. I S. 2631; name y ¢pycHOTama:
VVG), nap. 124 ct. 1-2.

14 Hemauxy VVG HOpMMpa fja IMPEKTHNU 3aXTeB olTeheHOr mpeMa oCcurypaBady MojiIexe
JICTOj 3aCTapeNOCTU Kao ¥ 3aXTeB 3a HAKHAJy LITeTe MOJHET IPOTUB OCUTypaHMKa. 3a-
CTape/ioCT MOoYMIbe fla Te4e Y TPEHYTKY Yy KOjeM IOYMIbe 3aCTapeNoCT 3aXTeBa IIPOTUB
OCUTypaHMKA ¥ OKOHYaBa Ce HajKacHUje HaKoH 10 rogmHa of HacTaHKa IITeTe. AKO je
3axTeB Tpeher nmua npujaBbeH OCUTypaBady, 3aCTape/ioCT He Tede O TPEHyTKa Kafja
ce OJTyKa OCUTypaBaya y IMCMeHOj GOpMIM JOCTABM IIOJHOCHOIY 3aXTeBa. 3aCToj, MC-
TeK IepMofia 3aCTOja M HOBM MOYETAK 3aCTAPENIOCTH 3aXTeBA MPOTUB OCUTypaBada MMa
IejCTBa 1 IpeMa OCUTYpaHUKY, 1 o6patHo (map. 115 cT. 2).

15 Bopucnas brarojesuh, Bprera Kpys (pemaxropn), Komenitiap 3axoxa o o6nuiayuoHum
ogrocuma I, CaBpeMeHa afMuHMUCTpanyja, beorpan, 1983, cTp. 1156-1157.

16 Topmana Crankosuh, ,JlejcTBO mpecyfie KpMBUYHOTr CyAa y rpah)aHCKOM CyICKOM IO-
cTynky®, y: Anekcanpap PapgoBanoB, Cpero Hormh, Bykcan Jlakudesuh (ypemumim),
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cTBap u y mapHuny, Beh je o6aBesa cyna na y rpabhanckom criopy pacrpasiba
¥ OJTy4yje O HaKHaju mmteTe. IJapHUYHM CyI He MOXe OfJTyYUTH CYIPOTHO
KPUBMYHOM Y TIOITIeNy TIOCTOjarba KPMBWMYHOT flefla ¥ KPUBWYHE OATOBOP-
HOCTH, /M CBe OCTAJ0 MOpa caM ja Ipolemyje: fa 1 je ocybhenu mpoy-
3pOKOBA0 MpEeAMEeTHY IUTETY, [ja /M IIOCTOjU Y3POYHO-TIOC/IENYHA Be3a
nsMely meroBor fenma u came miTeTe, y KOM 00MMY je OHa HacTajla, Te KO-
JIMKY je CTeTIeH OfrOBOPHOCTY IITeTHMKA. Ipahancku cyn y mmpem acmekry
npecyhyje o HakHagy mWTeTe, TAKO A HY OCY/la HA KPUBUYHO J€/I0 He 3HA4M
na omreheHu Huje ONIPUHEO [ja OHA HACTaHe VJIM je, MOXK/Ia, YTHULAO0 fla IITe-
ta Oyne Beha. Ctora Huje 06aBe3aH Ja MPUXBATY HM KOHCTATAIUjy KPUBUY-
HOT CyJa O cpa3Mepu oAropopHocty omrehenor u mretHuka. CaescTBeHO
TOMe, YaK ¥ KaJja je OKPMB/beHN 0c060heH KpMBUYHE OATOBOPHOCTH, 3HAYM
Jla HYUICY VCITyEeHM eleMeHTH 61ha KpMBMYHOT Jiefla Kao APYIITBEHO OIacHe
TojaBe, a/y He 3HAYM J1a Huje poy3pokosao mrety.” VI Kajia je OKpuB/beHn
ocno6oheH KpUBUYHE OATOBOPHOCTH, MOXe Ce y IapHMULY JOKa3MBaTH Ja je
o6aBesan ma HakHamu mrety.'® IlocTojambe KPUBMYHOT NETMKTA HIje TIPET-
XOfIHO TIMTarbe, HUTY CACTaBHM Jieo rpabaHCKOr JeNMMKTa, Ia ce MapHUIHM
TOCTYTIAK HY He MOXe MPEeKMHyTH pajin osor yTephema.!® Tpahancka onro-
BOPHOCT je 3HAaTHO Impa, 6yayhu na ce He ucCHpIUBbyje Y KpUBUYHO-IIPABHO]
onropoprocTu.”’ TlapHUYHN Y| HUje, CXO/THO TOME, BE3aH HM MPABHOCHAX-
HOM OJTYKOM IPeKPIIajHOT Cyfla KOjOM ce Ta OATOBOPHOCT yTBphyje, Beh he
je caMOCTaJIHO M MepUTOPHO yTBphuBaTH.

IIT YTunaj KpMBMYHOT MOCTYIIKA HA 3aCTAPENOCT
NMOTPaKMBama

PoxoBy 3acTrapenoctyu 3a HaKHajy LITETY Cy JYXKU, aKO je OHa IpPOy-
3pOKOBaHa KPMBUYHUM JEJIOM, Jia 61 ce CIIpednio 3acTapeBame rpahaHcko-

IIpomene y iipasrom cuciitemy Peiiy6nuxe Cpouje, YuuBepsutet Ilpuspenta akafemiuja,
Hosu Cap, 2008, ctp. 178.

17 IIpecyna BpxosHor cyma Cpb6uje, Pes. 6p. 2548/2004 ox 7.10.2004. rog,., [IpasHu ungop-
maitiop, 6p. 6/2005, cTp. 21-22.

18  Anexcanpap @umumosuh, ObasesHo ocuiyparwe 0g ayiioogiosopHOCIHIU Y jyI0CT06eHCKOM
apasy, Yuanrebcku dakynret, beorpazn, 2001, ctp. 310-311.

19  3akoH o mapHu4yHOM noctynky (Cn. inachux PC, 6p. 125/2004 n 111/2009; name y dyc-
nortama: 3IIIT), wr. 12.

20 A. dunmnosuh, 3acimapenociii Gowiparuearoa y cygekoj u iocnosHoj iparcu, crp. 310; I.
Craukosnh, Has. unanaxk, crp. 179-180.

21  3IIII, un. 12; npecyna Bpxosror cyma Cp6uje, Pes. 6p. 1797/2002 ox 09.05.2002. rop,,
IIpaeso - tweopuja u tpaxca, 6p. 7-8/2003, ctp. 85-86; y ToM cmuciny u: pelrersa BCPX,
6p. PeB-2206/1994-2 ox 10.4.1996. rox. n PeB-108/2010-2 ox 21.7.2010. rop., FOCTYIIHO
Ha agpecu: http://sudskapraksa.vsrh.hr/supra/SearchResultsPublic.asp, 22.9.2011.
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IPaBHOT NOTpaXKMBaba HaKHafle LITeTe, MOK Ce jOIl HMUCY MICTEKIN POKOBU
32 3aCTapENOCT TOMErba MOYMHNONA KPUBIYHOT Jeia Off CTpaHe JpykaBe.””
Kao nsyserax off onuiter mpaBuja o 3acTapenocTy 3aXTeBa 332 HAKHA/y IlTe-
Te, IOTpaXKMBakba HaKHaJe LITeTe IPOy3pPOKOBaHe KPUBUYHIUM JIE/IOM, TIpe-
Ma OITOBOPHOM JIM1LY, 3aCTapeBajy Y POKY 3aCTape/IoCTV KPMBUYHOT TOmbEmha
32 KpUBUYHO JIENI0 KOjUM ge IIPOY3POKOBaHa IITETa, KaJja je Taj POK JyXU Off
rpabancko-mpaBHOT poka®’ (T3B. ,IPUBUIETOBAHN POK 3aCTAPETOCTH). AKO
Ou ce, eBEHTYaIHO, JOTOAWJIO Jia je 32 KPUBUYHO-TIPABHO T'OBeHbe IIPOINCaH
Kpahu pok of ommrer poka 3acTapenocTy, npuMemnsahe ce poKoBM Ipo-
mucann wianom 376 300.2* Ykonuko je 0CUTypaHMK MpaBOCHaXKHOM TIpe-
cypoM ocnobobeH off onTyx6e y KpUBUYHOM HOCTYIIKY, OALITETHN 3aXTeB
omreheHor 3acTapeBa y poKy Of Tpy TOAMHE Off JaHAa Ca3Hama 3a IITETY U
mTeTHNKA.>> AJM, aKO je IITeTa 3aucTa M MPUYMEeHa KPUBUYHUM JIEIOM,
HOTPeOHO je, IO IIPUTOBOPY TYXKEHOT, 3a CBAaKy BPCTY IUTeTe YTBPAUTH A
M je WM He, MOX/Ja HACTYIN/Ia 3aCTapeoCT MOTPaKMBamba IIpeMa OIIITeM
VIV TIPYBMJIETOBAHOM POKY 3acTapenocTy. Y CKIajy ¢ TuM, Tpeba mpu-
MEHUTM OHY ofperly, IO K0joj 3acTapenocT HUje joul HacTymwia. Tume ce
OCTBapyje Im/b 360T KOTra je IPMBUIETOBaHYM POK M HOPMMpaH, fia ce Ipy-
KM IITO je Moryhe jaJya mpaBHa 3alITUTA /IMIA omITeheHnX mocTynameM Koje
HOCK obenexxja M KpuBuyHoOr fema.’® Ako ce, Yy KOHKPETHOM CIIyd4ajy, MMa
IPUMEHNTY Ofipei6a O IIPVUBUIETOBAHOM POKY, 3aCTape/IOCT OfIITETHOT 3aX-
TeBa IOYNMIbE J]a Tede Of] JaHa KaJia je KPUBUYHO JIe/I0 YYUIbEHO, a He Off laHa
CasHama 3a LITEeTy M HeHOT TOYMHIOLA.

ITokperame KpMBMYHOT IIOCTYNKA Yy3POKyje IpeKuj 3acTapeBama
KPVBUYHOT TOMEHHba, LITO MOB/IAYM 32 COOOM ¥ IIPEKNL 3aCTapeIOCTH 3aXTe-
Ba 32 HakHajry mTeTe.” VIcTO IejcTBO MMa 1 3aCTOj 3acTapeBama KPUBIUYHOT

22 Jparocnas Bemkosuh, Ob6nuiayuono tpaso (xpo3 Komenitiap 3axona o obnuiayuoHum
ogHocuma), IlocnoBan 6upo OO, Beorpagn, 2005, ctp. 381.

23 300, un. 377 crt. 1.

24  Cnob6opan Ileposuh (pemaxrop), Komenitiap 3axona o o6auiayuoHum ogHoCUMA, KEbUTA
npsa, CaBpeMeHa agMuHMUCTpanyja, beorpan, 1995, cTp. 787.

25 Ilpecynma BpxosHor cyma Llpue Tope, PeB. 6p. 333/2008 ox 19.11.2008. rog., http://
www.vrhsudcg.gov.me/Odlukeibiltenisuda/OdlukeVrhovnogsuda/tabid/80/Default.aspx,
9.7.2011.

26  A. @unmunosuh, 3acimiapenociii Hoiipaxusara y cygekoj u GocnoeHoj ipaxcu, cTp. 58—
60.

27  H. Mpsuh-Ilerposuh, 3. Ilerposuh, A. ®ununosuh, Has. geno, cTp. 260.

28 300, un. 377 cT. 2; Kafa je IITeTa NPOY3POKOBAHA KPUBUYHMUM JI€/IOM, 32 KPUBUYHO
romeme je IpefBubeH MyXu POK 3acTapesiocTy, Ia 3aXTeB 3a HAKHAJy INTeTe IIpeMa
OfITOBOPHOM JIMITy 3acTapeBa JICTEKOM BpeMeHa ofpeheHOr 3a sacTapenocT KpuMBUY-
HOT TOMb€1ba, C TUM, IITO IPEKN], 3acTapeBarba KPMBUYHOT TOHeHba IOB/IaYy U IPEKNT,
3acTapeBarba 3axTeBa 3a HakHajy rteTe. OBa MpaBM/a, CafipykaHa y unany 377 c¢T. 1 m 2
300, Mory ce IPUMEHUTH CaMO aKO je KPMBUYHO Jie7I0 YTBPHEHO Y KpUBMYHOM MOCTYII-
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romema.”’ 3actapesare Koje je 6110 TIPEKMHYTO UM KOJ KOTa je HaCTYIIHO
3aCT0j, Te4e Jja/be Off HaCTylama MPaBHOCHAXHOCTY KPUBUYHE IIPECYIE.

HyXu pok 3sacTapenocTu IpuMemyje ce caMoO Kajla ce HaKHafa
HMOTPaXKyje of MMIja Koje je ONTOBOPHO 3a IITETY U Kaja je Y KPUMBUYHOM
IOCTYINIKY IPaBHOCHa)KHO YTBphEHO IOCTOjarbe KPMBUYHOT Jiela KOjUM je
HITeTa IpUYMbeHa.” [IpeMa HOpMaMa KpMBUYHOT IIPaBa, POK 3aCTAPeNOCTI
KPUBUYHOT TOBbema Tede of JaHa Kajia je KpMBUYHO Je/N0 YUMIbEeHO. Y CBa-
KOM CITy4ajy, aliCOyTHU POK 3aCTape/IoCTV IIpaBa IOTpakKMBama HaKHaJe
HmiTeTe KOja je MpOy3pOKOBaHA M3BpIIEHheM KPUBUYHOT Je/1a, HaBpIlIaBa ce
Kajla IpOTeKHe /iBa ITyTa OHO/IMKO BpeMeHa Koje je 10 3aKOHY HOPMUPAHO 32
3aCTapenocT KPUBUYHOT TOHEH-A, M MICTY Ce€ MMa padyHaTH Off JaHa Kaja je
IITeTa IPUYMIbEHA.

HauenHo, mapHunyHM cyp Huje oBnamheH fa cam yTBphyje ma mu je
IITeTa IPOY3pOKOBaHA KPMBMYHMM JI€/IOM U Jia /X je Julle, Koje je LITeTy
IIPOY3POKOBaJIO, OIFOBOPHO 33 M3BpILee TOT fiefia. AN, aKO €y IOCTOojaje
IpolleCHe CMeTHbe 300T KOjux je 6umo oHeMoryheHo fia ce MPOTVB YIMHIOIA
KPVBUYHOT JIeJIa IIOCTYTaK OKPeHe 1 OKOHYA (MMOCTYIaK je 00ycTaB/beH Min
ce HUje HY MOTao IOKPEHYTH jep je OKPUB/bEHM YMPO, HEIIO3HAT, HEMOCTY-
IIaH OpraHVMa roberba NN je AYIIeBHO O0JIeCTaH, y C/Iy4ajy BUIle M3BPIIN-
Jalla WIN je Je/lo aMHEeCTMPAHO WV IMOMIIOBAHO), rpahaHCcKu cyn Moxe y
MApHUYHOM HOCTYIIKY, Y IIM/bY yTBphUBama 3aCTapelocT! Kao IMPETXOHOT
IUTamba, pasMaTpaTy fia 11 pajiba KOjoM f'e HiTeTa IPOy3POKOBaHA CATPXKU
e7leMeHTe U IPefCTaB/ba KPUBUIHO JIENIO.

KY, @ CAMO M3Y3€THO 1 y TIAPHIYHOM IIOCTYIKY. AKO je OKPMB/bEHM Off KOTa Ce TPk Ha-
KHaJia LITeTe IIPOy3pOKOBaHe KPUBUYHIM [I€JIOM IIPAaBHO CHAXXHOM IIPecyHoM ocnobobhen
off onTy>X0e, 3aXTeB 3a HAKHa/ly LITETe He 3aCTapeBa y Ay>KeM POKy mpeBubeHoM 3a 3a-
CTapesIoCT Toemba KPYBUYHOT flena, Beh y poky us wir. 376 ct. 1 300. MebyTum, y cMic-
ny onpenbe wiana 388 300, u taga Moxke gohu 1o mpekuna 3acTapeBarba MOSHOLIEHEM
TY>KOe 1IN [PYTOM pafiboM olTehieHOr Muia Ipefy3eToM IPOTUB Y KHMKA TIPef CYOM
VI IPYTMM HaJJIeKHUM OPTaHOM Y Iy yTBphuBama, 06esbehema mwmm ocTBapyuBama
noTpaxkupama. [Iponsnasy fa MMOBMHCKO-IIPaBHM 3aXT€B IIOZHET Y KPYBIMYHOM HOCTYII-
Ky IIpeKJia 3acTapeBarbe 3aXTeBa 3a HaKHajy mTeTe. MehyTum, ako je omrrehenn y kpu-
BIYHOM IIOCTYTIKY MCTaKaO IMOBMHCKO-TIDABHM 3aXTeB, I1a CYJ JOHece IIPeCyy KOjoM ce
onryxba oféuja umm ako WTETHNUK Oyme ocmobobhen of ontyxbe, a omrrehern ynyhen
Zla CBOj MMOBMHCKO-IIPABHU 3aXTeB OCTBapyje y MapHMuM, y cMucay diaada 390 300,
3aCTapenocT ce MPeKNfa JAHOM MCTUIAIba 3aXTeBa Y KPUBMYHOM IOCTYIIKY, Y3 YCTIOB Jia
ce Tyxba peOBHOM CYAy HOAHeCe y POKY O TP Mecella Off IPaBHOCHAXKHOCTH OFIyKe
KPUBMYHOT Cyfia. Y TOM CMMCITY: Ipecyia BpxosHor cyma Cpbuje, Pes. 6p. 1623/2004 ox
3.6.2004. rop,., ITaparpad Jlexc (cyncka mpakca).

29 300, um. 377 crT. 3.

30 Mwnan Ilouywa, ,OneHa mpaBHOr cxBarama IpabaHckor opebera BpxoBHOr cypma
Cp6uje yrphenor Ha ceguuiu of 10. ¢pebpyapa 2004. rogune’, y: 3gpaBko Ilerposuh
(ypenuuk), ObasesHo ocuiypaie, HakHaga wiiieitie u o0be3beherve Homipaxusara, VIH-
TepMeKc, beorpap, 2010, cTp. 353.

31 A. ®wmmnosuh, 3acimiapenociti Gowipakueara y cygekoj u HocnoeHoj apakcu, cTp. 65;
Brnagumup Yonosuh, ,,CrieriduIHOCTY IpUMeHe POKOBA 3aCTAPE/IOCTH Y OCUTYPamy ',
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Kao nsyseTHO CIOpHO IUTambe, IOCTABM/IA C€ MIPMMEHA IIPUBUJIETOBa-
HOT poKa Ha ocurypasajyhe opranmsanuje. Jep, 3a IITeTy MOTY OfroBapat
U HeIIoCpeHM M3BPLINMJIALL IITEeTHE Pajiibe, KA0 U JINIie Koje je ca UM Y He-
KOM IIPaBHOM OJIHOCY. Y IIPaKCcM ce II0jaBMIO Kao AVCKYTaOMIHO TyMadermbe
nojMa ,,ofropopHor nmnna“. CoopoBy ce BOfie OKO TOTa Jia I Ceé POK y Ha-
BeJIEHOM CMICIIY IpMMembyje CaMo IIpeMa HeIOCPEfHOM M3BPIINOLY, KOju
je ¥ NMpOy3pOKOBao WITETY WM M IpeMa NIy KOje HMje HEeIOoCpenHM W3-
BpPIIN/IALL, a/I¥ TIOCPEIHO je OITOBOPHO, jep rpabaHcKm ofiroBapa 3a mera Ha
ocHOBY ofipel)eHOr MpaBHOT OffHOCA (Y OBOM C/Ty4ajy OCUTypaBady, 110 OCHOBY
yrosopa o ocurypamy)? O oBOMe Cy y IpaBHOj HayLM 3ay3eTa [iBa CyIpOT-
Ha MulUbemba. Ilo IpBOM, pUBM/IErOBaHM POK Ce OTHOCK M Ha OCUTI'ypaBa-
ge, 6ynyhu fa ce moy 1mojMoM ,,0iroBOpHO e u3 wiana 377 c¢r. 1 300
NOApasyMeBa KaKO yYMHMIAL, KPMBUYHOL Jlefla, TAKO U JIMIE KOje OfiroBapa
3a IITETYy KOja je y4uibeHa KpMBUYHUM JIE/IOM, MaJia CaM HHuje quHI/UIau.32
[Ipema gpyrom cxBaTamy, Kako IIOTpaKMBambe HaKHa/le LITeTe ounibe Tehn
HaKOH IITO omTeheHN casHa 3a 0OBe3HMKA KOji je OTOBOPAH 3a IPOYy3po-
KOBaHY IITETY, a He 3a (PaKTMYKOT IOYMHIOLA, IPUBIIETOBAHN POK MOXe ce
IPYMEHNUTH CaMo IIpeMa IIOYMHMOLYY KPUBUYHOL flefla, a He 1 IIpeMa OHOM
KOjJ OATOBapa 3a IITETy yMeCTO yYMHMOLA KPYBIYHOT fiefa. YKOIMKO mobe
[0 33jefHUYKE OATOBOPHOCTY, NPUBUIETOBAHM DOK C€ MOXKe HPUMEHUTH
CaMo NpeMa KpMBUYHO OIFOBOPHOM HITETHUKY, IOK Ce IIpeMa IerOBOM OCH-
rypaBady Moye IIPUMEHHUTH CaMO OIIIITH POK 3aCTapeocTn.>

y: Jopan Cnasuuh, Ilpegpar Illynejuh (ypemnuum), Ocuiypawe y cycpeii ipouecy
apugpysusara Cpouje u Llpre Iope Espotickoj YHuju, Yapykeme 3a IpaBO OCUTYparba
Cpb6uje u Lpue Tope, Ilamuh, 2006, cTp. 243-244; pemera CaBesHor cyzna, I'sc. 6p.
72/1998 op 24.12.1998. rox. u I'sc. 6p. 79/1998 ox 18.2.1999. rox. u peuierma BpxoBHOr
cyma Cpb6uje, Pe. 6p. 2696/1997 op 3.6.1997. rog,., Pes. 6p. 4192/1997 ox 10.09.1997.
rof. u Pes. 6p. 4128/1997 ox 28.10.1997. rox., mpema: JoBaH Bykcanosuh (ypemHuk),
Ilpoyspokosarwe wittieitie u twena Haxnaga, 11, Tlepumexc, Byasa, 1999, ctp. 213-214;
mpecyna Bpxosror cyma Cp6uje, Pes. 6p. 1313/2000 ox 07.06.2001. roz., M360p us cyg-
cke tpakce, 6p. 6/2002, mpema: Pesuja 3a tipaso ocuiypara, 6p. 2/2002, cTp. 74; mpecyna
BpxosHor cyga Cp6uje, Pes. 6p. 2331/1996 op 3.7.1996. rop., Bunitien cygcke ipaxce
Bpxoenoi cyga Cpbuje, 6p. 4/96, cTp. 27, U3 06pasioxema: »...[IpaBuia Baxe U Kaj je
KPUBWYHY TIOCTYIAK OOYCTaB/beH 300 3aCTapelOCTy KPMBUYHOT romema. MebhyTum,
II0CTOjare OBE 3aCTAape/IOCTH He 3HA4M U HEeIIOCTOjarbe KPMBUYHOT fiena. KpusiyHO fieno
MOXKe IIOCTOjaTy Kafj je KpMBMYHMU IIOCTYIMAK 130CTao (Ha IpuMep, 300r HEIIOZHOLIeHa
IIpyUBaTHe TyX6e KaJl ce romberbe He Mpefy3uMa 10 CIy)XOeHoj AY>KHOCTI WM Kafi fobe
IO 3aCTape/IoCTV KPMBUYHOT TOMEHa). Y TOM CIIy4ajy HapHUYHM CYJ, MOXKEe IIPOLIEHUTH
ma mu y oppeheHoj pajmu umMa obenexja KpMBUYHOTL Jlela, al He paiu yTBphuBama
KPMBUYHE OATOBOPHOCTH (TO Ce MOXe CaMo y KpMBMYHOM IIOCTYIKY), Beh ma 6u mpu-
MeHIO MoceOHa IIpaBIIa O 3aCTAPENOCTM 3aXTeBa 3a HakHafy mTeTe 13 wi. 377 300.°

32  B. bnarojesuh, B. Kpym (pen.), Has. geno, cTp. 1141.

33  Bopuc Busnep, Komenitiap 3axona o o6sesnum (obnuiayuonum) ogrocuma, I, kmura 1,
uspame mucua (. Pujedxa Tuckapa), 3arpe6, 1978/1979, crp. 1326-1327; npecyna Bu-
IIer TProBUHCKOT cyfia, IDk. 6p. 1990/90 ox 17.9.2009, npema: J360p cygcke ipakce, 6p.
1/2011, cTp. 50-51.
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JlokTpuHapHa pasMMUMONMIaXKemba Cy YCTIOBUIA M pasIMdMuTe CTaBO-
Be CyficKe mpakce.”” JIoHOLIeHe Cy KOHTPAaJAMKTOPHE OfyKe, C TUM IITO je
IYTO IIPEOB/IafIaBa0 CTaB, IIa U JAHAC jOLI YBeK IIOCTOjU TaKBO CXBaTame,
Ia M oCMTypaBayyl OfIrOBapajy 3a MCIUIATy HaKHaJie M3 OCUTYpama Y POKY

HpeJIBI/[beHOM 3a KpUBMYHO TOIHE€HE HBUXOBUX OCUTYPaHMKa. Toxom Bpe-

Me€Ha, IIPBO Y IMOIJIeNly OGTOBOPHOCTH ,up;KaBe,3 ® a satum u y HOTJIERy OATO-

BOPHOCTM ocurypasajyhux opranmsanyja, CyfoBI Cy ITOYe/M Ia Mebajy CBOj
CTaB U Jia IUpEKTHe TY>XOe, IOJHeTe IT0C/Ie MCTeKa OIIITET 3aCTAPHOT POKa,
ombujajy Kao 3acTapere.

IV Perpecno npaBo ocurypaHuka

ITon, perpecom (recourse, subrogation, Regress, Riickgriff), y Hajmupem
CMUCIIy peuM, IofpasyMeBa ce mpaBo (right of recourse, Regressrecht,
Riickgriffsrecht) Hexor mnaTuona fa saxresa (recourse claim, Regressanspruch,

34 M. Ilouyya, Has. unanax, cTp. 357.

35 Pememe BpxosHor cyma Cp6uje, Pes. 6p. 1335/2005 u Crss. 6p. 58/2005 ox 30.11.2005.
rofi., BpxoBuu cyn Cpbuje (cyncka mpakca), fOCTynmHo Ha: http://www.vk.sud.rs/sudska-
praksa.html, 25.9.2011, u3 o6pasinoxema: ,YKOMMKO Cy TY>XeHM Kao ocurypasajyhe
opraHmsanyje npeMa IpOMICKMa KOji Cy BaXIIN Y MOMEHTY cao6pahajHor yaeca 6
OZITOBOPHM 3ajefHO Ca YYMHMOL|eM KPUBMYHOT fela 3a LITETY KOjy Cy IpeTpIenu Ty-
JKMOLM, Tafia Ce ¥ Ha BUX ofHoce ofpenbe wi. 377 ct. 1 300 mpecyna AmenaroHor
cyna Hosu Cap, I'x. 6p. 684/2010 op 3.3.2010. rop,.

36 IIpecyna Bpxosaor cyma Cpb6uje, Pes. 6p. 67/2007 ox 4.4.2007. rox., BCC (cyn. npakca),
25.7.2011, u3 06pasioxema: ,...fpXKaBa OAroBapa 3a Pyror Koji IITeTy MOXe IIPOy3po-
KOBATy ¥ KPYBWYHNM JIeTIOM, /M Iy>KI POK 3acTapenocTu u3 4nana 377 300 He moxe
ce IPUMEHUTU IIpeMa OffOBOPHOM JINIY, KOje HMje M3BPIUMIO KPUBUYHO Jie/I0, HETO
caMo IpeMa YYMHUOLY TaKBOT jiena...

37 IlpaBHo cxBatame IpahaHckor ofe/bersa BpxoBHor cyna Cpbuje yrBpheHo Ha cefHMIM OF
10.2.2004. rox.; mpecyna BpxosHor cyma Cp6uje, Pes. 6p. 2695/2007 ox 31.10.2007. rog,.,
VnuTepMekc (cypcka mpakca); mpecysa OkpyxHor cysa Hosu Cap, k. 6p. 2861/2004
on 26.11.2004. rop.; peurerse OKpy»xHOr cyaa Beorpan, Ix. 6p. 29/2007 op 11.7.2007.
rof.; mpecyse BpxosHor cyma Cpbuje, Pes. 6p. 1890/2007 ox 5.9.2007. rog., Pes. 6p.
1144/2006 ox 25.10.2007. rox., Pe. 6p. 4588/2002 op 24.4.2003. rog., u3 obpasoxema:
»HeMa MecTa HY IIpUMeHN ofpen6u 11 377 ctaB 1 ucror 3akoHa, IpeMa KOMe ce 3acTa-
PenocT MoTpakKMBama HaKHaJle IITeTe Be3yje 3a POK 3aCTapeloCT! KPUBUYIHOT TOBberha
3a KPMBUYHO JIe/I0 KOjUM je mTeTa IpoyspokoBaHa. OBo 13 pasiora, IITO TY>XEHU y
0BOj TIAPHNUIIM OATOBApa IO NPaBUIMMA 06jeKTMBHE OATOBOPHOCTH, KaO BJIACHUK OIac-
He CTBapyM MM ONAcHe [IeIaTHOCTM y cMucIy 4iaaHa 373 u wiana 374 300, Tako ga
Ce IBeroBa OATOBOPHOCT 3a HAaKHAfy LITeTe He MOXKe Be3MBATU 3a CY0jeKTHBHY OAro-
BOPHOCT JIPYTOT y4ecHMKa y cao6pahajHoj Hesromu®; npecyne BpxosHor cyma Cpb6uje,
PeB. 6p. 2865/2005 o 24.1.2006. rox., Pe. 6p. 1354/2006 op 06.09.2006. rog., Pes. 6p.
1453/2006 ox 21.12.2006. rog. u Pes. 6p. 2409/2007 o, 28.11.2007. rox., BCC (cyx. mpak-
ca), 25.7.2011; mpecyna Buer Tprosunckor cyaa, IDx. 6p. 1990/2009 op 17.9.2009. rox.,
W360p cygcke iipakce, 6p. 1/2011, ctp. 50-51; npecyna IIpuspenHor cyna Iloxxapesar, 1.
6p. 180/2010 ox 10.2.2010. rop.
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Riickgriffsanspruch)®® naxmay 1eoKyIIHOT WM fea M3HOCA Of /I KOje je
Ha TO 06aBe3HO 110 OCHOBY 3aKOHA M/IM HeKOT IpaBHOT nocia. Crora, perpec-
Ha TpaBa 06yXBaTajy perpece y y»keM CMUCTY pedu i TIpaBo cybporaruje.>”

Y mpakcy, a;my U 'y IpaBHO] HAyIy, 4ecTo ce nouctosehyjy mojmosn
~perpec u ,,cy6p0raumja“.40 Pagn ce o, mebyTum, 3HayajHO [pyraumjum
IPaBHUM MHCTUTYTUMA, YMjU CY aKTepy PasINyuuTe CTPAHKe U HACTajy TOf,
APYTUM IIPAaBHUM ¥ YMILEHNYHMM OKONMHOCTMMA U ycnoBuma. Hajsnavyajuuja
pasnuka je ma Kop perpeca (y y>keM CMUCITY), OCUTYpaBad UCIIATOM HaKHa-
Jie U3 OCUTypama CTyIa y CBa IpaBa owrTeheHOr MpeMa CBOM OCUTYPaHUKY
Kao OfIFOBOPHOM JIMILY, IOK Y C/Iy4ajy cybporaluje, ocurypapad MCIUIATOM
HaKHajle IITeTe CTyNa y CBa IpaBa OCUTypaHuKa rpema Tpehem oprosop-
HOM JMIy. Y NIPBOM C/Iy4ajy pajyl ce O HaKHaju LiTeTe omrreheHoM muiy
II0 OCHOBY rpabhaHCKO-IIpaBHe OATOBOPHOCTY OCUTYpPaHMKa, a y JPYIOM O
HAaKHa/[M IITeTe OCUTYPaHMKY IO OCHOBY Ionuce ocurypama. Kop perpe-
Ca, ocurypasad ce I0jaB/byje ca OFIUTETHMM 3aXTE€BOM IIpEMa /NIy Koje je
OCHUTYPao Off OfTOBOPHOCTH, a KOJ CyOporalje 3aXTeB je ycMepeH Ha IITeT-
HMKa KOj! HMje OCUTYpaH Off OfTOBOPHOCTI.” Y CIIy4ajy perpeca, ocurypa-
HIIK je OATOBOpPAH 3a LITEeTY, AOK je KO cybporaiyje ocurypanuk omreheHo
nmie.

Y obnacTy, HIIp. OCUTypama Ofi ayTOOATOBOPHOCTH, Perpec O3Hada-
Ba IIPaBo, [0 KOME OCUTYpaBad Off OATOBOPHOCTY 3a yNOTpeby MOTOPHUX
BO3M/Ia, HAKOH JCIUIaTe HaKHajle IITeTe olTeheHoM, cTyma y cBa IpaBa
omreheHor nmpema Uy Koje je IpOy3pOKOBaIO OCUTYPAHN CIYYaj, YKOINMKO
HagokHabheHa mTeTa Huje o6aBe3a OcUrypaBaya y CKIaly C BETrOBUM YCIIO-
BIMa 0 06aBe3HOM OCUTYpamby IOJI KojuMa 06aB/ba 0By femarnoct.*> Tlopen
OpylITaBa 3a OCUTypambe, OBO IMPaBO MOTY MMAaTU ¥ HOCHOLM COLIMjaTHUX

38 Bopuc Maposuh, He6ojia JKapkosuh, /lexcukon ocuiyparwa, JIOP Hosu Cap ap. u 111
Bynyhuoct, Hosu Cag, 2002, cTp. 391-392.

39 Dennis S. Hansell., Introduction to insurance, LLP Reference Publiching, London/Hong
Kong, 1999, ctp. 205-212.

40 John Birds, Essential business Law - Insurance, Sweet & Maxwell, London, 1979, ctp.
69-73; Ray Hodgin, Insurance Law (Text and materials), Cavendish Publishing Limited,
London/Sydney/Portland, Oregon, 2002, cTp. 641-649.

41  B. Yonosuh, Has. unanax, ctp. 240-241.

42 John Lowry, Philip Rawlings, Insurance Law: Doctrines and Principles, Hart Publishing,
Oxford and Portland, 2005, ctp. 287-303; John Birds, Birds’ Modern Insurance Law,
Sweet & Maxwell Limited, London, 2007, ctp. 308; John E Dobbyn, Insurance Law in a
Nutshell, Thomson West Group, St. Paul, 2003, cTp. 382.

43  3akoH 0 06aBe3HOM ocurypamy y caobpahajy (Cn. inachux PC, 6p. 51/2009), 4. 28 cT.
2; YcnoBu 3a 06aBe3HO OCUTYparbe BIACHMKA MOTOPHMX BO3WJIA Off OATOBOPHOCTU 3a
mrery npuunmeny tpehum mnuma ,IJOP-a HOBM CAI a.n.0., koMmmanuje ,,JlyHaB
ocurypame” a.1.0., ,AMC ocurypama“ a.1.0., ,[akoBO ocurypama“ a.i.0., cBu us 2009.
TOJ., Kom cBux 4. 10 cT. 2.
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maBama (POHJOBY 37IPaBCTBEHOT, MHBATNACKOT U MEH3UjCKOT OCUTYpamba),
rapaHTHM (QOHJ, aIM ¥ CaM OCUTYPaHUK, YKOIMKO je U IIOpef MOCTOojamba
BaJIMJJHOT yTOBOpPAa O OCUTYPAIbYy Off ayTOOATOBOPHOCTY MCIUIATHO LITETY
omrrehenom uy.

Y mpakcu ce peTko fiemasa fa omreheHn He OTpaxkyje HAKHaAy IITeTe
Ofl OCUTypaBaya MM CONMMAAPHO Off INTETHNKA U HeroBOr OCUrypasada, Beh
Tpaku obemreheme caMo off IITeTHMKA (KaO €KOHOMCKM 3HAaTHO Crabumjer
IVIaTMONIA Yy OJHOCY Ha ocurypaBajyhy kommanujy). OBakse curyanmje
YIJIABHOM CY OCBE€THMYKM MOTMBMCaHe IIpeMa IITeTHUIMMA, YIIABHOM KOJ|
TeXxxnx caobpahajuux Hecpeha, ca Tparm4HUM McxofoM. YKommuko omreheHo
NnIe 3aXTeBa HaKHAJy IMPEKTHO Off OCUTYpPaHUKA WM je Off Iera 1 fobuje,
y BaHCYICKOM MM CYACKOM IIOCTYIIKY, OCUTYPaHUK MMa IPaBoO fla Ce pe-
rpecupa Of CBOT OCUTypaBada Ofi OATOBOPHOCTIL, jep ce y umby obesbeherma
€KOHOMCKe 3aIlTUTE I OCUTYPAO0 KO Hbera.

Poxk 3a 3acTapennocT 0BOT OCUI'yPaHMKOBOT IIpaBa HMje IPOMeIbeH, OHO
3acTapeBa y POKy KOju je HOpDMMpPaH U 33 OCTajia IOTPaXKMBama U3 yToBOpa
o ocurypamy.” CrenméuyHo je, mehytnm, ypehen momenar ox xana 3acra-
perocT mounme fa Tede. POk ce padyHa Off faHa HMOJHOLIEHA CYAY TYX6e
omrreheHor, ofHOCHO, Kafia je ocurypanmk cam obemreTno omrehenor, pok
Tede off TOT faHa.*® 3a OYETAK 3aCTAPENOCTI OCUTYPAHMKOBOT TIOTPAXKMBaHha
IpeMa OCUTypaBady, Kajia je IIOKpeHyTa MapHuUIia, HUje HEONIXOJHO a OCK-
TypaHMK 00aBeCTV OCUTypaBada O Cy/ICKOM CHODY, aii OM TO CBaKaKo OMI0
KOPUCHO pajiil OTK/Ialbaba €BEHTYa/HUX IIPUTOBOPa OCUIypaBada O OCHO-
BaHOCTY M/IM BUCVMHU NOTpaXKMBamwa omTeheHor. OcurypaHuk je gy>xaH ga
CaBeCHO U PAIOHATHO IOCTYIA y TaKBOM CYACKOM IOCTYIIKY, jep 6u My
OCurypaBad HaKHa[HO MOTao0 IPUTOBOPUTHM Jia HUje afIeKBaTHO BOJIMO CIIOP,
Te JIa je MpOy3pOKOBA0 HemOTpe6HO Behy M3HOC Off OHOT KOju Ce XKemM pe-
rpecupari.

Mosxxe ce porogutM Ja je MOTPaXMBalke OCUTypaBada IIpeMa
omreheHoM /iy 3acrapeno (y cKmajy ca CTaBOM CyJACKe IIpaKce Ja ce T3B.
»IPUBIIETOBAHN POK 3aCTAapeNOCTV He IPOTeXe M Ha OCUTypaBaya), a fia
je Y KpMBMYHOM IIOCTYIIKY OATOBOPHOCT OCUTYpaHMKa yTBpheHa Tek mocre
BUILIETOAMINIbET CYACKOT IMocTynka. [locTaBma ce murame, Kaga obemreTn
omreheHor, la MM je MOTpaKMBame OCUTYpaHMKA IIpeMa CBOM OCHUTYpa-
Bauy Takobe sactapeno? Oppenbe o MOYETKy pauyyHama pOKa 3a PErpecHO
HOTpaXk/Bambe HOPMMPAHe Cy Kao M3y3eTaK y OJHOCHY Ha TeHepasHO IIpa-
BIJIO O TIOYETKY PadyHarba poKa 3aCTapeloCTH, Te U3 CI0Ba 3aKOHA ITpou3/a-
3M J]a 3aCTapeIOCT OBAKBOT IOTPAXMBakba HUje BE3aHO 3a JAaTyM JiellaBarba

44 300, 4n. 380 ct. 1 1 2.

45 300, un. 380 cr. 4; Jparocnas Bemmkosuh, Yiosopu y tipuspequ: ca cygckom apaxcom,
apumepuma yiosopa u wyxbama 3a ociieapusarbe upasa u3 wux yiosopa, IlocnoBHM
6upo OO, beorpan, 2008, ctp. 565; [I. Mpkuunh, 3. Ilerposuh, Has. geno, ctp. 136.
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caobpahajue Hecpehe, Tj. mpBM [jaH MocCiIe IMpoTeKa KaJaeHJapcKe TOfMHE
KaJla je IOTpaXkiBake HAaCTa/Io WM [jaH CasHalba OCUTYypaHMKA O TOME Jla ce
ocurypanm ciy4aj goroguo. C rpyre cTpaHe, Cyficka IIpaKkca CBe BMIIe IIpeMa
OCUTypaBadMMa IpMUMebyje ONMIITH pOK 3acTapenoctu us 4ia. 376 300, Te
je mUxoBa obaBesa IOCTe TPU TOAMHE, Y ofHOCY Ha Tpeha omrehena nuia,
yramena. Kako mporecHu 1monoxkaj fy>KHuKa, 4ija je COMMAAPHOCT 3aCHO-
BaHA Ha YyTOBOPY, I03BOJ/baBa Ia 3aXTeBM IIpeMa HEeKMMa Off HhUX MOTy 6uTn
ombujern s6or sactapenoctu, ® ofroBopHOCT Ocurypasaua ocTaje akTUBHOM
CaMo TIpeMa HeroBOM OCUTYPAHMKY, KOjH je HaKHa#Mo IITeTy omTeheHOM.
AKxo ce y3Me y 063up cBpxa ocurypama (Hapo4nTO Off OTOBOPHOCTH) U, IO
IpaBUTy, XPOHMYHA HEMMKBUIHOCT OCUTYPAaHMKA []a 3 CBOje MMOBMHE VC-
ny1aTe IpyMepeHe M3Hoce omreheHNMa, HIje TEIIKO IMPeTIIOCTaBUTH Aa he
tpeha omrehena /mua Hajuemrhe ocrajatu 6es amexBatHe HakHajne. Cygncka
IpaKca Hije joII 3ay3efa CTaB O OBOM INUTaKY, a CBaKako 61 Tpebao crop-
HO NIMTame Mpeny3Hije PeryIncaTy HoBUM IpahaHCKMM 3aKOHMKOM.

V 3akpyqnn

1) Pok 3actapemnoctn us umnana 377 300 Moxe ce MPUMEHUTU CaMO
y OJHOCY Ha IUTETHMKA KOjy 3a LITETYy OfirOBapa II0 OCHOBY KPMBMIIE, 0K
ce 3a rpalaHCKy OITOBOPHOCT ocurypasada KOji, II0 OCHOBY yroBOpa O
OCUTYpalby, OIrOBapa 3a CBOI OCUTYPAHMKA, MOYKe IIPUMEHUTH CaMO POK 3a-
CTapeNoCTy IpeMa OImTeM Iponucy us 4wiasa 376 300.

2) llITeTHUK M HWEroB OCUTYPaBad Off OATOBOPHOCTH, IIpeMa 3aKOHO-
JaBHUM pellebyMa Haller IpaBa, MOy JOCIEeTH Y OMTHO pasINyuTe IpaBHe
nosuiyje y ofHoOCy Ha omreheHor. ¥ ymopegHOM IpaBy IIOCTOje CTaBOBU [
ce, y Toryeny obycraBe U IIpeKu/a 3aCTapelloCTy, JiejcTBa IIpeMa jeTHOM Off
Iy’XKHMKA IIPOTETHY M Ha [IPYTOr My>XKHUKA, IIPOTUB KOTa TYy>XOa HMje IOf-
Hera. bumo 6u LemicXomgHO HOPMMPATH M KO HAC, fla 3aCTOj M IPeKup, 3a-
CTape/IOCTU MPeMa OCUTYPAHUKY MMa MCTO [EejCTBO U Y MOITIENY 3acTapesno-
CTM IOTpPaKMBama omTeheHOr ImpeMa OCHIypaBady Of OATOBOPHOCTH, Tj.
lla 3aCTOj M NPEKNUJ 3acTapeloCTy IpeMa OCUTypaBady MMa JMCTO IPaBHO
T€jCTBO y MOITIERY 3aCTape/IOCTU U IIPEMA IheTOBOM OCUTYPaHUKY.

3) Ykommko je omreheHy y TapHUYHOM IOCTYIIKY M3[€jCTBOBAO IIpe-
Cyny TPOTHB OCUTYPaHMKA, OHAa He MOXXe MIMaT! IpaBHYy CHary mpecybhene
CTBapy IpeMa JMIly Koje Y bOj Huje ydecTBoBano. Crora oHa He MOXe y
TOM CMUCTY fia 6e3ycroBHO o6aBesyje ocurypasada. MehyTum, ako 6u mpe-
Cyha MMana ImpaBHM edeKaT M Ha CIOp ca APYTUMM AY>KHuKoM omreheHor
JINIIA, UCXOIOBaHa Ipecy/ia, MaKo HeMa ayTopuTeT npecyhene creapu, 6mma
6u 3HayajaH J0Ka3 ¥ yTBpleHa UMIeHMIIA y CIIOpPY IPOTHMB OCUTypaBada,

46 JI. Kapamapkosuh, Has. geno, cTp. 58.
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KoOja 611 y MHOTOMe YTHIla/Ia Ha CTaB OCUTypaBaya IpeMa HauMHy KakKo Tpe-
6a IOCTymaTu y MapHULM U KOje jOLI OKOMHOCTU CMAaTpaTy CIOPHUM MU
yrBphenum. HoBum Ipahanckum sakoHukoM Tpebdano 6u mpegBuieTt 1 a ce
JiejCTBa IPaBHOCHAKHE IIpecy/ie JOHeTe IpeMa jefHOM [Y>KHUKY, IIPOTerHy
M Ha CIOp ca [PyIUM Ay>KHUKOM ouTehenor nuia. Tume 61 ce usjegHauno
II0JI0)Kaj OCUTYPaHNMKA 1 HEeroBOr OCuUrypasada, npema tpehem ormrehenom
niy.

Zoran ILKIC, PhD
Law Agent in Damages, ,DDOR NOVI SAD“ a.d.o. Novi Sad

THE EFFECT OF LEGAL PROCEEDINGS ON EXPIRED
INSURANCE CLAIMS

Summary

The obligation of insurance company is to pay for the damage according
the law, based on insurance contract. It can expire, under conditions regulated
by law. The author points out two possibilities relating insurance expiration. The
first one is when the insured is under legal proceedings, which is stopped or the
final sentence is given, so the impact of legal proceedings on expired insurance
claims is being analyzed. The second situation is the case when so called “privi-
leged” period of expiration is understood differently on court of law compared
to legal position of the insurance company and right of recourse.

Key words: expiration, privileged period of expiration, effect of legal
proceedings, recourse.
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ap bojana OItbAHOBIT'h

ITPEIJIOT HOBE OIVUPEKTVBE O 3AIITUTHA
ITIOTPOIIAYA

Pesunme

Espoiicka xomucuja je usgana Ilpegnoi noee Hupexitiuge 0 3auiitiu-
Wy Hompouiaua, Koja ce caciioju u3 yeimiupu wpeHyiHo éaxcehe gupexiiu-
e y upepaherom o6nuxy. IIpegrociti ykonuxo Ilpegnoi 6yge yceojeH, uiitio ce
ouexyje YUpKoc owitpum kpuiiukama, 6uhe mare agmMuHUCPATUEHOT ilie-
petia tipu ycknahusearwy Upasa UOWAPOUAUA Y CBUM GPHABAMA 4TIAHULAMA,
witio 6u wpebano ga Homiciiakte tpexoipanuuny ipiosuny. Ilopeqg iioia 6u
U 3awiiuimia tompowada y mHoium obnacimiuma 6una iojauana u noiyreHe
cy jows iioneke pyiie y cagaurum upoiucuma. Maxo Eepoiicka xomucuja 0601
iyitia Huje wepguna (Kao wiiio je iWio panuje 610 cry4aj UPUNTUKOM U3Gasarea
gpyiux gupexiiusa u3 oonacitiu 3awitiuiiie Howipouia4a) ga je yraumamueHu
yum osoi Ilpegnoia 6uo 60/wa 3auitiuitia HOWPOUIAUA, jACHO je ga je pasHoMep-
HO yHyTpaurbe Wprcuuiitie 8Uwiy ipuopuilieili 0g ouitiumante 3auiiuinie io-
wpowaua y yenoj EY. Pesynitiatii 6u moiao 6uitiu ga itieopeiiicku Heiompoua-
uy umajy eehy 3awnuiiy og ompowiana u Wio je jows suuie 3abpurvasajyhe,
3001 UpuHyuila Makcumante xapmoHusavyuje wompouiaqu he neka ceoja ipasa
u3lybuitiu. Ykonuxo je o HeusbexHo, iwipebano Ou ce HoMmipouwauuma ociia-
BUTHU gyHU Tlepuog ga ce HABUKHY HA HOBY TUPABHY CUTHyauujy ¢ 063upom ga
Cy y Hexku UpasHu UHCTHUPYMeEHIUU geo gyie iipaguije.

Kmwyune peuu: tiomipoway, iipaso sawitiuitie ioiipowaya, I1pegnoi nose Ju-
pexitiuge 0 3auiUITU ToMipoUa4a.
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I ITovenn

CBako APyWITBO Ca pasBUjeHOM TPXXMIIHOM IPUBPENOM je 6umo y
IOTpa3M 3a 3aKOHOJABCTBOM KOje pery/uiie 1 ICTOBPeMeHO pa3Buja OZHOCe
nsMeby mpopaBara un kynana. Tako ce Kpo3 BeKOBe eeMEeHTH 3aIUTHUTE IO-
Tpomaya (Kymara) Mory Hahu y jaBHMM, CTaTyTapHUM, 3aKOHCKUM U IIPK-
BaTHNUM IIponucuMa u cTangapauma. Beh y crapom Pumy kymiy je ocurypa-
Ha aJleKBaTHA 3allTUTA IPVINKOM 3aK/byderba yTOBOpa — yK/by4yjyhn nmpaBo
[la TpaXKyu HakHajy 3a oumreheny pooy.

Y epomynuju norpomrayke nommrtuke y EBpoIckoj yHuju 3amrmra
HOTpolIaya Huje O6MIa OCHOBaHA y yroBOPY Off CaMOT IOYeTKa. YKMIarmbe
jaBHO-TIpaBHUX TPrOBUMHCKUX Oapujepa Tpebao je #a pe3ynTupa BeIUKUM
TPXKUIIHUM  cobofamMa (Kao OCHOBHE BpPEJHOCTU €BPOIICKe IIpaBHe
Tpagunyje) u 60/beM KMBOTHOM CTAaHMApAy M Ha Taj HAYMH HEU3OEKHO
JONpMHECe MUPY, CTAOMTHOCTM M MAeMOKpaTuju. 300r TakBe TPXKMIIHO-
nubepaHe KOHIENIMje Y Pa3Boj YK/by4YeHa Hjeja 3alliTUTe NOTpoIladya Huje
ce HamwIa y PuMckom cnopasymy 1957.

MebyTum nosusame Ha HOTpoIlIade MOIJIO ce MoBpeMeHO Hahm (mo-
ce6HO y Be3V ca MpaBIIMMa BE3aHNM 3a MPABO 3aIITUTE KOHKYpeHIje)”
u o cpepuHe 1980-1x Beh je yCBOjeHO HEKOMMKO 3a 3aIUTUTY IOTpOLIaya
3HauajHUX eBpOTCKuX akTa.” Crenehu Kopak je 610 JeMHCTBeH eBPOTICKH aKT
1987, y xojem wraH 95 ctas 3 npensuba na Kommcnja y cBojuM npemnosnma
Ha IIO/bYy 37IpaBjba, 0e30€THOCTM, 3aIUTHUTE XXMBOTHE CpefuHEe VI 3alITUTe
MOTpOIIaYa MOPa Jia IPETIOCTABY BP/IO BUCOK HUBO 3amTure.!

Tex je MacTpuxTcku criopasym y 4many 129a YE3® y Besu ca ura-
wom 3 mur ¢ YE3° yBeO 3aIITUTy MOTPOLIaYya IPBU HYT Kao (HopMajnHy
3aKOHCKY HaJUIe©KHOCT EBpomcke 3ajemHmie.’ AMCTepfaMCKM CIOpPasyM
je To mpedopMmymcao M of Taja 3alITUTA MOTPOIIAYa BUIIE HIje CaMo

1 Hannes Rosler, ,,Priméres EU-Verbraucherrecht: Vom Rémischen Vertrag bis zum Ver-
trag von Lissabon’, Europarecht 2008, Heft 6, ctp. 800.

2 Christine Riefa, ,Consumer Protection in Europe®, Global Consumer Protection Blog,
September 8, 2006, mocTymnHO Ha agpecu: www.clpblog.org, 2.5.2010.

3  Kao nHa mpumep [upextuBa o pgosobewmy y 3abmymy (RL 84/450/EWG), 10.9.1984;
JIupextusa o npoussogHoj ogrosopHoctu (RL 85/374/EWG), 25.7.1985; lupextusa o
norpomadkumM Kpepuruma (87/102/EWG), 22.12.1986, untupano npema: Gsell, ,,Ent-
wicklung, Perspektiven und Struktur des privaten Verbraucherrechts“ y: Staudinger, BGB
— Neubearbeitung, 2008, ctp. 1.

4  Brigitta Lurger, Susanne Augenhofer, Osterreichisches —und  Europdisches
Konsumentenschutzrecht, Springer, 2008, ctp. 11.

5 UYnau 153 YE3 HOBO.
Ynan 3 lit t YE3 HOBO.

Weatherill, EU Consumer Law and Policy, untupaso npema: Riefa, nas. unanax.
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HYCIIpOM3BO Apyrux monutuka.! Amm EBporcka sajeguuua Tume Hiuje
Io6MIa UCK/BYYMBY HAaJJIKHOCT 3a 3alITUTY IIOTPOIIaYa ¥ OCTaIa je Be3aHa
Ha IpMHLUIE CYICUAVjaPHOCTY U IPOIOPLjaTHOCTI.

EBporncku 3akoHOfaBal je Of JeBefjeCeTUX TOAMHA IPOIITOr Beka
YCBOjMO CeKyHAapHa IpaBHA aKTa HAa TOM II0J/bY, KOja Cy IIpe CBera LITUTI/IA
eKOHOMCKe MHTepece IOTpoluadya. PerymmcaHa Cy NpeBacXogHO y OOMMKY
AUPEKTVBA, KOjiMa je MOTPeOHO CIpoBOheme y HALMOHATHO NMpaBo (WIaH
189, craB 3 YE3, manac: ynan 249, cras 3 E3),10 He 6u /1 y3emu y 063up
OPUHIIT CYHCI/IJII/IjapHOCTI/I.H

JlvpexTHBe YITABHOM TIpaTe MPYUHINI MUHMMaJTHE XapMOHU3aIvje!
yBefeH MacTpUXTCKUM CIIOpa3yMoM, KOju je y CKaany ca ¢uaozodujom
cyncupujapHoctu (ctapu wial 36 craB 2 YE3, HoBu wian 5 craB 2 E3 y Besu
ca POTOKOIOM CYTICHMjapPHOCTI AMCTepHIaMCKOT Criopasyma).' TTpuHmm
MMHUMaJIHe XapMOHM3auuje je omoryhmo fpxapamMa WIaHNUIIaMa Jja IOCTaBe
y HaIMOHA/JIHOM IIpaBy BUILM HUBO IIpy)Kama 3aIlTUTe NOTpOIIaya, LITO je
IOBEJIO 10 3HATHUX pas/MKa y 3aKOHMMa y 00/1aCTV IOTPOLIAYKUX YTOBOPA.

JenaH TakaB IpUMeEp CYy POKOBM jeJHOCTPAHOT pacKujia yroBopa, Koju
ce pasnuKyjy y 27 3eMasba YWIaHMIIA Of CeflaM pajHUX [laHa, ocaM JaHa, 10
maHa, 10 pagHux faHa, 14 mana u 15 gana. Ilopex Tora mocroje n pasnmanTH
o6y packnpa (HepopMarHO, MMCMEHNM ITy TeM, IPEOPYYEHOM IIOLITOM),
pasnuKe y TOMe, KO CHOCM TPOIIKOBE IOBPaTHOT C/ala, KOMIIEH3allje,
usyseuy, uTh. CXOLHO TOMe MCIIpaBHA YIYTCTBA, KOoja 61 Omma ycMepeHe
Ha cBe morpomade y EBpomm, 6mma 6m mpeBuime KoMIUIMKOBaHa (27
Pas/IMYUTHX YIYTCTaBa), CyBUIIE IyTa 1 360T Tora HeTpaHcnapenTHa. 4 360r
TaKBMX pa3/yKa IOTPOLIaYM HUCY CUTYPHM KaKBa CY IbJXOBA IIpaBa 3aTo CY
BeoMa CKENITMYHM IIpeMa KYIOBMHaMa y MHOCTPAHCTBY U He OfIy4yje ce 3a
KYIOBMHY IIPeKO I'PaHuUIIe.

H. Résler, nas. unanax, ctp. 805.
B. Lurger, S. Augenhofer, nas. geno, ctp. 11.

10 Gsell, ,Entwicklung, Perspektiven und Struktur des privaten Verbraucherrechts® y: Stau-
dinger, BGB - Neubearbeitung, 2008, ctp. 1.

11  B. Lurger, S. Augenhofer, nas. geno, ctp. 11.

12 JIpyraumje mpe cBera JJupekTusa o MponsBo#HO]j ofrosopuocty, o Tome ECII 25.4.2002,
Rs C-52/00 (Komucuja/Ppaniycka), RIW 2002, 787, 788; ESP 25.4.2002, Rs C-154/00
(Komncnja/Tpuxka), Slg 2002 I, 3879; ESP 25.4.2002, Rs C-183/00 (Gonzalez Sanchez),
Europdische Zeitschrift fiir Wirtschaftsrecht, 2002, ctp. 574, 576; ESP 10.1.2006, Rs
C-402/03 (Skov), NJW, 2006, ctp. 1409; nutupano npema: Gsell, Has. unanaxk, ctp. 1.

13 H. Résler, nas. unanaxk, ctp. 806.

14 Carsten Fohlisch, ,Endlich Vollharmonisierung im Fernabsatzrecht? — Auswirkungen
der geplannten Européischen Verbraucherrechtsrichtlinie, MMR, 2009, ctp. 75.

15 COM(2008) 614 final, cTp. 2.
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EBpornicka xomucuja je 2004. mokpeHyna NpeucINTBabe 0caM AMpeK-

TVBa O 3aLITUTY IIOTPOIIIAYa, Koje Cy O1Ie 1eo TAKO3BAHOT IOTPOIIAYKOT ACquis-
a.!® um peBu3suje je 610 fja ce MOjefHOCTaBY 1 YIOTIIYHM Bakehe IIpaBo Kao u

3aM€HEe afMVHNCTPAaTUBHU YCIIOBU Ca I'IOBO)'I)HI/IjI/IM IIponmncnmMma.

17

Komucuja je 8.2.2007. rogute o6jaBuia 3elieHy KIBUTY 3a IPEUCIUTHU-

Balbe acquis-a BE3aHO 3a 3aTUTY moTpomaya'® i mosBata sanHTepecosane
Jla 3pase CBOje MUIL/bEME.

16

17

18
19
20
21
22
23
24
25
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Ocam upeKTuBa Koje Cy IpencrnuTaHe cy:

Mupextusa 85/577/EE3 Casera opm 20. penem6bpa 1985. Besana
3a 3alITUTy MHOTpOLIaYa y C/Iy4ajy 3aK/byderma yroBopa M3BaH
MIOCTIOBHUX IIPOCTOpPHja,

- Jupextusa 90/314/EE3 Caseta ox 13. jyna 1990. o TypucTUYKMM
naker apaHkManuma,’

- Hupextnsa 93/13/EE3 Caseta of 5. anpuna 1993. o HempaBUYHUM
open6aMa y OTPOITauKIM yroBopima,”!

- Jupextusa 94/47/E3 Esponckor napnamenTta u Cabera of 26.
okTOOpa 1994. 0 3amITUTH HOTpoLIAYa KOJ YyTOBOpPa O BPEMEHCKU
nofie/beHoM Kopuinhery HeKpeTHIHA (TajM-IIePUHT TUPeKTHBa),>>

- Jupextusa 97/7/E3 Esponckor napnamenta u Casera ox 20. Maja
1997. 0 samTuUTM MOTpOIIa4a KOJ YroBOpa CK/IOIUbEHMX Ha Ja-
buHy,>

- JIupextusa 98/6/E3 EBponckor mapnamenrta u Caseta of 16. de-
6pyapa 1998. o uctuiamy nexa,**

- Jupextusa 98/27/E3 EBponckor napnamenta u Caseta of 19. maja

1998. o cyackum/ynpaBHMM 3abpaHama 3a 3alITUTY MHTepeca II0-

Tpomaya®> 1

Ba)KHO je HAIIOMEHYTHM Ja OHO INTO Ce YOINILITEHO HasMBa ,IIOTPOIIAYKM-Acquis He
obyxBaTa CBO 3aKOHOJABCTBO 3alITuTe morpoiuada y EY. Tako Ha mpumep [IupekTusa
0 HeJI0jaTHMM IIOCTIOBHMM IIPaKcaMa HHje €0 MOTPOINAYKOT dcquis-a, ca Apyre CTpa-
He MHOTM IIPOIMCK Ce Hajlase y crenujanHuM EY 3akoHOmaBCTBMMa, Kao Ha IpuMep
e-commerce, QUHAHCHUjCKe YCITyTe.

Alison Harcourt, Stephen Weatherill, ,The Consumer, the European Union, and Media
Law*, The Journal of Consumer Policy, 6p. 31/2008, cTp. 3.

COM(2006) 744 final 8.2.2007.
ABI 1985 Nr L 372/31.

ABI 1990 Nr L 158/59.
ABL/EG 1993 Nr L 95/29.
ABI/EG 1994 Nr L 280/83.
ABI/EG 1997 Nr L 144/19.
ABI/EG 1998 Nr L 80/27.
ABI/EG 1998 Nr L 166/51.



10-12/2011. Bojana Ormwanosuh (ctp. 59-74)

- Jupextusa 99/44/E3 EBponckor mapnaMmeHTta u Cabera of 25.
Maja 1999. o ofpeheHum acrekTuma mpojaje moTpolIauke pobe u
rapasnyjama.

Y 3enenoj kwusu je Komncuja HajaBuna fa he acquis 6utu npepaben
He OV M Ce NMOCTUITIO CTBAPHO jeAMHCTBEHO YHYTpAllibe TPXKUIITE 3a IO-
Tpomaye,”’ ,ca BUCOKMM HMBOOM 3alUTUTE IOTPOIIAYA ¥ KOHKYPEHTHUM
KOMITaHMjaMa ¥ MCTOBPEMEHO PUTOPO3HO MOIITOBAbEM IPUHIUIIA CYIICK-
mujapuocTu 2

HaxoH KoHCynTaIuja ca mpuBpenoM, OTpolladMa 1 p>KaBaMa ua-
Hunama Esporncka Komucyja je 8.10.2008. nmopHena Ilpensor 3a [IupekTusy

Esporckor napiamenTa u CaBeTa o IpaBuMa IOTpoITaya.”

ITpepnor ce ogHOCKM CaMO Ha IpaBa MOTPOIIAYa MPY KYIMOBMHM TaKO
Jla cy Ha Kpajy camo 4eTupnu mupextuse npepabene.’’ Harpr nma sa musm
fla CIIoju 4YeTMpy IocTojehe AupeKTVMBe y jeflaH IpaBHM MHCTPYMEHT 3a
perynncame 3ajeJHMYKMX aclleKaTa M YTOBOPDHMX IIpaBa IOTpONIaYa U Ja
Ce CHUCTeMATCKU eMMMUHMINY IocTojehe HEZOCTeHOCTM U perylraTopHe
npasuune.’! [Ipe Hero mTo cTymu Ha cHary JlupekTusy Mopa ono6putu Eb-
poncky napnaMeHT Kao u CaBeT MMHMCTapa Bajja Ap>KaBa YIaHMIA.

Te yeTupm gupekTuBe Cy:

- ):[I/IpeKTI/IBa (0] YFOBOpI/IMa CKJIOIIJB€HMM M3BaH ITOC/IOBHUX HpOCTO—
puja,

JlupeKkTuBa O HEIPaBUYHKUM YTOBOPHMM Ofpefdama,

HI/IpeKTI/IBa O yroBopuma Ha Ja/bIHy U

JlupexTuBa o ofipeheHMM acrekTMMa KyIOBMHE IOTpOLIauKe pobe
U rapaHLyja.

IIpepyior pupeKkTNBe je MOfe/bEH Ha IET ITIaBa U MMa TPU aHekca.>?

IIpBe mBe rmase cy omiure, a rase III mo V omHoce ce Ha crenujanHe
yrosope. Y rraBu I HaBogme ce ommre gepuHunuje u uspasu (WiaH 2) u
IIpe/ICTaB/beH je OCHOBHM IIPMHIMI MaKCUMajlHe XapMoHM3auuje (WiaH 4).

26 ABI/EG 1999 Nr L 171/12.

27 Marina Tamm, ,Das Griinbuch der Kommission zum Verbraucheracquis und das
Modell der Vollharmonisierung — eine kritische Analyse®, Europdische Zeitschrift fiir
Wirtschaftsrecht, 6p. 12/2007, cTp. 757.

28 3enena kwura Komucuje KOM (2006), 744 final, ctp. 3.
29  COM(2008) 614 final.

30 Theofanis Tacou, ,Verbraucherschutz auf hohem Niveau oder Mogelpackung? Der Vor-
schlag fiir eine Direktiva iber Rechte der Verbraucher, Zeitschrift fiir Rechtspolitik, 2009,
crp. 140.

31  COM(2008) 614 final 3.
32 COM(2008) 614 final 10¢.

63



YIAHLN IIpaBo u npuBpena

O6aBese ob6aBemTaBama Tpropala perymicase cy y rmasu I Vicre ce ogHoce
" Ha TIOCPefIHNKE, KOji 3aK/bydyjy YTOBOpe II0 HajIory MOTpolIada (4IaH 7).
I'maBa III Ba>xm MCK/BY4YMBO 3a YITOBOPE Ha JA/bMHY M yTOBOpE 3aK/bydeHe
U3BaH IIOCTIOBHUX IpocTopuja (WwiaH 8). 3a Ty BPCTy yroBopa IIOCTOje U
nocebHe obaBese obaBemrTaBama moTpomrada. OBfe je U jeqHOOOPa3HO
peryiucaHo IpaBo Ha jefHOCTpaHM packuf yrosopa. IIpe cBera ce mosusa
Ha CTaHJapAu30BaH (GopMynap jeTHOCTPAHOT pacKupa, KOju ce Hajxasu y
aHekcy I, omerpak Bb. AcmexkTy yroBopa o mpopaju pobe perynmucaHm cy y
rmasu IV. Ilponucy us gupeKkTUBe O YTOBOPHMM Kjay3yJdaMa Cy Y BENMKO]
Mepu mpeysetu y rmaBy V. Ty ce Hanmase M fiBa CIUCKa HeIPaBUYHMUX
YTOBOPHUX OfipefiOu, Umje pasnIuKoBame 01 Tpebaso a JonpuHece IpaBHO]
curypaoctu. Ilpsu cnmcak (Anekc II) ogHOCKM ce Ha yroBopHe oppepbe,
KOje ce yBeK cMarpajy HempaBumuHuM. [Ipyru cmmcak (Anexc III) ogHOCH
ce Ha ofpenbe, Koje ce cMaTpajy HEeIpPaBMYHMM YKOJIMKO TProBall He MOXe
la MOKake CyHIpoTHO. Ta [iBa crMcKa Bake y CBUM Jjp)KaBaMa 4IaHMIAMa U
MOTY OMTH IPOMEHEHN CaMo Ca AVPEKTUBOM NpefiBU)EeHOM KOMMUTOMOMIKOM
IpOLETYPOM.

Il ITorbe mpumene

1. ITojam moTpomraya

Hedunnnuja us Jupextuse 2005/29/E3 0 HemomTeHNM MOCTOBHUM
IIpaKCaMa je Y OCHOBY IIpey3eTa y YlIaH 2.3 [ToTpomrad je jegHOOOpasHO U 3a
IpxaBe wiaHuie obasesyjyhe nednHucan kao GpusMIKo nuIe, ,Koje fenyje
y obmactuma yroBopa, Koje MOKpyBa oBa [[MpekTuBa 3a CBpXe Koje Cy BaH
IbETOBE JIeTaTHOCTY, IIOC/IOBama, 3aHaTa Min npodecuje’.

Maxo Huje I0CTojao jefMHCTBEH I10jaM MOTpoLIaYa Y €BPOIICKOM IIpa-
BY, fepuHMLIMje Koje Cy ce KOPUCTHIIE Yy PasINIUTIAM JUPEKTMBaMa Cy Beo-
ma cmmane.>* BehnHa MOTpoOITauKMX TUpeKTHBA TIpUMesyje mebuHmIjy,>
Koja je yrmasHoM kopumihena y ,Shopping nupextusama“® u cmuuma je u
medMHUIMjaMa KOje ce KOpucTe y mpommcuma MebhyHapomHor mpuBaTHOT

33  Hans-Wolfgang Micklitz, Norbert Reich, ,Der Komissionsvorschlag vom 8.10.2008 fiir
eine Direktiva iiber ‘Rechte der Verbraucher, oder: ‘der Beginn des Endes einer Ara™
Europdische Zeitschrift fiir Wirtschaftsrecht, 2009, 6p. 20(9), ctp. 281.

34  B. Lurger, S. Augenhofer, Has. geno, cTp. 34.

35 Ha npumep wian 1 ctas 2 muT a JupeKTuBe O HOTPOIIAYKMM KpeJUTHMa MOrao 6u ce
CMaTpaTy perpe3eHTaTUBHIM: ,CBaKO PU3MUKO /IMIie’, KOje ,,Jeyje ca HAMEHOM, Koja He
MOXKe JIa ce OKapaKTepuIlle Kao HheroBa IMOCTOBHA MM 3aHATCKA JIeIATHOCT .

36 Jens Karsten, Gosta Petri, ,Jowards a Handbook on European Contract Law and Beyond:
Commission’s 2004 Communication ‘European Contract Law and the Revision of the
Acquis: The Way Forward™, Journal of Consumer Policy, 6p. 28(1)/2005, ctp. 41.
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npasa.’’ U npu melhyHapoaHMM CIOpasyMuMa je HOpMa TIO3MBak-e Ha IpH-
BaTHM KapaKTep MOTPOLIAYKMX 3aK/bydera yroBopa.

Kibyuno nurame je ja 1 je mojam moTporada y 4iany 2 cras 1 Ilpep-
Jlora KOHAa4aH U Ha Taj Ha4MH 3abpamyje Ap)KaBaMa WIaHNUIIaMa Jja IpoLInpe
3aIITUTY M3BaH yCKOT 00MMa, Kao LITO je Ha IIpUMep y caydajy Di Pinto® 1o
6uno moryhe. ITpemior y oBoM cinydajy He Aaje jacaH OATOBOP.

[Tocnepuite mMpyMHIWIIA MaKCMMaaHe XapMOHM3alyje 61 y 0BOj 06-
JacT IIpaBa Oule ImapajoKcaiaHe, jep OM OWIM IOCTaB/beHM OOaBe3HM
YTOBOPHO-IIPaBHU CTaHAApAM Y 00MacTMa, Koje oBaj Ilpemnor He mokpu-
Ba. Henorpomaun 61 TeopeTcku Mormm ja yxusajy Behy samruty Hero
noTpouraun. [Ip>xaBe WwiaHMIe Morie 61 Aa M36erHy TepMMH IOTpPOINIAY U
YMeCTO TOra KOPUCTe TePMIH KOPYCHMK VIV CTINYHO, IITO je Beh peioskeHo
Y Pas/mrauTIM KOHTeKCTIMa. !

III IIpyHOMI MaKcMMaaHe XapMOHM3aLje

Esporncka komucnja je Beh y CrpaTeruju nmorpomnrauke nomuruke 2002
2006 HajaBmia ma he mpaBo moTpolnaukux yrosopa mpehm ca MuHuManHe
XapMOHM3allMje Ha MaKCMManHy xapMonusauujy.* To je kacHuje mpeyseTo
ca EY Crpaternjom norpourauke nomuruke 2007-2013* u morspheno.**

37 nan 15 ctaB 1 Ypen6e (E3) 6p. 44/2001 o HafIe>KHOCTY NPU3HAIbY U M3BPLIEHY Ipecy-
ma 'y rpabanckuM u TproBaukum crBapuma (ABl 2001 Nr L 12/1), Ypen6be 6p. 1937/2004
(ABl1 2004 Nr L 334/3) u Ypenb6e (EG) 6p. 2245/2004 (ABI 2004 Nr L 381/10) pedpunnury
[IOTPOIIAYKY YTOBOP K0 ,,yTOBOP, KOjer je 3aK/by4usIo Jiie, IOTPOIIay, Ca HaMEHOM,
KOja He MOXe Jla ce OKapeKTepMuille Kao HeroBa IOCOBHA WM 3aHATCKA JIeMAaTHOCT .
Lintupano mpeMa: Jens Karsten, ,Passengers, consumers, and travellers: The rise of pas-
senger rights in EC transport law and its repercussions for Community consumer law
and policy*, Journal of Consumer Policy, 2007, ctp. 127.

38 Ha npumep, Beuxa xonBennuja, 4iad 2 aucT a: ,OBaj cropasym Huje IPUMEHUB Ha
Ipofiajy pobe 3a muuHy yrmoTpeby Wi yHoTpeOy y mopoauuy wiv foMahnHcTBy ocum
aKo TIpofiaBal] IpM CKIalalby YyroBopa HUje 3HAO M HMje MOpao Aa 3Ha ja je poba
KyI/beHa 3a TaKBY ymorpeOy".

39 ECII 14.3.1991, Rs C-361/89 di Pinto, Slg 1991, 1-1189: ECII je npusHao rOCHOAUHY
v TIMHTO IIpaBO Ha jeSHOCTPAHM PACKUJ YyroBopa u3 JIMpeKTuBe O KYIOBMHM U3BaH
IIOCTIOBHUX IIPOCTOPMja, Ca apryMeHTAIMjoM Aa 3aHAT/Iuja Py NPOJajy eroBor obpra
HeMa Heka Ioce6GHa 3Hama, Koja 011 ra pas/nKoBaa of IPUBATHOT JIMIIA.

40 J. Karsten, nas. unanax, ctp. 127.

41  Hans-Wolfgang Micklitz, Norbert Reich, ,,Crénica de una muerte anunciada: The Com-

mission proposal for a ‘Directive on consumer rights, Common Market Law Review,
April 2009, Vol. 46, Issue 2, cTp. 474.

42 ABIEG Nr C 137, c1p. 2.
43 COM [2007] 99 final.
44  B. Lurger, S. Augenhofer, nas. geno, ctp. 15.
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IIpBe pupeKxTyBeE 110 TOM IPUHINITY 61/1e Cy JIMpeKTHBa O HeMOMTeHNM
MOCTOBHNM TIpakcama,’® HoBa J[UpeKTHBA O MOTPOUIAYKUM KPEUTIMA U3
2008% u Jlupextusa o mpoaju Ha AaBUHY uHAHCHjcKUX yoryra,? e ce
HUje KOPUCTHO TPETXOHO yOOUuajeH MPUMHIMI MUHWMATHUX 3axteBa.’®
CTpoxy mponmcy 3aliTuTe MOTPOLIaYa IIPeMa TOME HUCY JO3BO/bEHN, ,YKO-

IMKO MpPeKTHBa uMa ycknabene mpormmce Y.

INocnepuua nmpuHLIMIIA MMHUMATHE XapMOHU3alyje, IITO je 3HAYMIIO
fa gpKaBa 4YIaHMIA NPUIMKOM IIPUMEHE JUPEKTUBE y HAIlMOHATHO IPaBO
MO>Ke Jla peryluile IIpaBa HOTpolrada cTpoxe (Tj. omoryhu morpouraunma
BUIIIE IIPaBa) a/Il HMKAKO Make CTPOro Hero LITO je TO ImpefBuheHo Aupek-
TUBOM, TI7ie je 60 pery/IicaH TaKO3BaHM MMHUMATHU CTaHJapf, KOju CBaka
Ip’KaBa YIAHMUIIA MOPA Jja MIOHYAY IOTPOIIaYMMa, Cy OUIM BP/IO pasinduTi
IpOINCK Y ip’KaBaMa WIaHMLaMa U 3aTo ce Komucuja opmydymia 3a MpuH-
NI MaKCUMMAaJIHEe XapMOHM3alyje jep je y TPEHYTHOj CUTyalyju IpeKorpa-
HIYHA Ipofaja Moryha amm Cy TPOIIKOBM TpProsalia, He OV /I IPUIATOAVIIN
yCrIoBe Ha CBaKM IIPaBHU TIOpefak, Behy ma ce 3aTo He ofTydyjy Ha MCTY,
IITO CMamyje M300p moTpolayuMa. VICTOBpeMeHO M IOTPOLIAuy HeMajy
TIOBEpEbe Y 3ajeTHITIKO TPXKUIITE. !

Ilpe cBera je nmwnb osor Ilpennora fa ce ofcTpaHe NpenpeKke Ha
sajenHmakoM EY TpXMINTY U MOCTUTHe Ce jemuHCTBeHO Tpskumre.” ITpe-
KOTPaHMYHY NOTEHIIMjal KyIOBUHE IpeKo Karanora (VHTepHera) Koju 6u
Tpebao ma Oye jemaH of BOXHUjUX pe3y/ITaTa 3ajefHUYKOr TPXKUILITA, HUje
6o mpeBuiie UcKopuiIheH HaCyIIPOT OTPOMHOM PACTy KOju je 3abeexxeH y
TOj BPCTM IIpOfiaje Ha HALMOHAMHUM TpXulITuMa.”” Ta pasnuka y mpopaju
Ha foMaheM M CTpPaHOM TPXKMILITY jouI HMOCeOHO je Benmka Kop VIHTepHeT
Ipojaje, ITfie je MOTeHIMjal pacTa OTPOMaH, a Pasjor 3a TaKBYy pasjuKy je
PasIMYUTOCT IpPOINCA y ApKaBaMa WIAHMIAMA Kao MOCIeANLa MUHUMAJI-

45 JImpextusa 2005/29/E3 EBponckor mapmamenTa u Casera of 11. maja 2005 o HemommTe-
HMM IIOCJIOBHVMM IIpaKCcaMa Ha YHYTpallibéM TPXXUIITY y IIOCIOBHOM IIPOMETY I/ISMeby
Tproparja u norpomada ABI/EG 2005 Nr L 149/22.

46  JImpextmsa 2008/48/E3 Espomckor mapnamenta um Casera op 23. ampmma 2008 o
IOTPONIAYKO-KpeAUTHIM yroBopuma, ABI/EG 2008 Nr L 133/66.

47  Jmpextusa 2002/65/E3 Eppomnckor mapnamenTa u Capera on 23. cemreM6bpa 2002 o
IIpOfiajyl Ha Ja/bUHY GUHAHCUjCKMX ycnyra norpomaunma ABI/EG 2002 Nr L 271/16.

48  Schmidt-Kessel, ,Der Vorschlag im Kontext der Rechtsharmonisierung in Europa®, y:
Brigitta Jud, Christiane Wendehorst, Neuordnung des Verbraucherprivatrechts in Europa?,
Wien, 2009, ctp. 27.

49  JlupexTuBa 0 MOTPOIIAYKUM KpeguTUMa, 4l 22, cT. 1.
50 B. Lurger, S. Augenhofer, Has. geno, cTp. 81.
51 IIpemnor lupexTuBe O MpaBy 3alITUTe IOTpOLIAYa, 0OpasIoKeme 7.

52 Oehler, ,Der Vorschlag fiir eine Richtlinie tiber Rechte der Verbraucher aus deutscher
Sicht®, y: B. Jud, C. Wendehorst, nas. geno, ctp. 20.

53  Ilpemnor lupexTuBe O MpaBy 3allTUTe IOTPOIIAYa, 0OpasIoKeme 5.
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He xapmonusamuje.”* 360r tora Ipemor y umany 4 npensuba a apkase
YWIAaHNIE HE CMEjy Jla YBely IIPOIMCE KOjU ONCTYIAjy Of OBE NUPEKTUBE.
OBaj npuHuun he ca jegHe cTpaHe yBeCT! jeAMHCTBEHU CTAHMAAPH, a ca py-
re cTpaHe he crpeunTtu fp)kaBe WiaHMIE Ja MMa)y COIICTBEHE CTaHIapfe.
Vs Tor pasmora Taj mpuHIMI je jako cmopan.’® Kao mTo je MakcmmamHa
XapMOHM3allMja ONpaBJaHa Ha HeKVMM IIO/bUMA, Ca IpyTre CTpaHe je mpobie-
MaTM4Ha 3a JpKaBe WIAHMIIE KOje MIMajy BUIIM HUBO 3aLITUTE IIOTPOIIAYa I
Mopasie 611 1a ra cMame He Ou u ce npwiaroguie Ha EY cranmapauma.

Kapa ce Komucuja opyryunna 3a mpyHLIAII MaKCYMaJIHe XapMOHM3aLyje,
HaCTao je yTUCAK [ja je TeXKUILUTe Ha YHYTPAlllbeM TPXKMUIITY ¥ He Ha ONTHU-
Ma/IHOM HUBOY 3allITUTE NOTPOLIaYa y nenoj EY. To he 6utn no MHOrMMa 1
HajCIIOPHUjU [I€0 Hpe,unora

ITpaBuo 1o kojeM 611 ce IT0YeIo ca aclieKTa MYHMMaTHe XapMOHN3a1yje
u caMo 6u ofipeheHn fenoBy, rae je TO 300r YHYTpalliber TP>KUIITA HOTped-
HO, OV IIOTIIYHO XapMOHM30BaHN, Jiellyje MHOTO IIPMXBAT/bUBUje KAaKO 3a
JpyKaBe WIAHWIIE TAKO ¥ 3a TPXKWITHe mapTHepe.”® TakBo pemere 6uhe npe-
HNOPYYEHO U Y KOMIEHJUjyMY IOTPOLIAYKOr ITpaBa 3a Ipepajy dcquis-a.

IV O6aBe3e o6aBeniTaBama U NpegyropopHe nHpopmanmje

Mudopmanuje, koje MOpajy OMTH [OCTaB/beHe Ipe 3aK/bydera yro-
BOpa C/Iy)e IIpe CBera jacHohm IOHyfe, Koje ayTOMaTcKu omoryhasajy
HOTpoLIAYVMa Jja YHOpefie KOHKypeHTCKe IpousBofie u 06e36ebyjy TpaHc-
MapeHTHOCT TPXKUIITA.  TyMe 61 ce U Ha Taj HauMH nobehato moBepeme y
sajeqHmuxo Tpkumre.®!

54  Schulte-Nolke, ,EG-Verbraucherrechtskompendium®, pgocrymHo Ha agpecu: http://
ec.europa.eu/consumers/rights/docs/consumer_law_compendium_comparative_analysis_
de_final.pdf, 5.5.2010, cTp. 848.

55 H.-W. Micklitz, N. Reich, ,Der Komissionsvorschlag vom 8.10.2008 fiir eine Direktiva
iiber ‘Rechte der Verbraucher, oder: ‘der Beginn des Endes einer Ara™ ctp. 280.

56  Smits, ,,Full Harmonization of Consumer Law? A Critique of the Draft Directive on Con-
sumer Rights®, Tilburg, Institute of Comparative and Transnational Law Working Paper
2009.

57 UK Government response to the Consultation Document on the EU Proposals for a
Consumer Rights Directive, foctynHo Ha apgpecu: http://www.berr.gov.uk/consultations/
page48780.html, 5.5.2010, cTp. 9.

58 H.-W. Micklitz, N. Reich, ,,Crénica de una muerte anunciada: The Commission proposal
for a Directive on consumer rights®, ctp. 474.

59  Schulte-Nolke, EG-Verbraucherrechtskompendium, 855-857, mocTymHo Ha ampecu:
http://ec.europa.eu/consumers/rights/docs/consumer_law_compendium_comparative_ana-
lysis_de_final.pdf, 5.5.2010.

60 Dehn, , Allgemeine Informationspflichten nach Art 5 des Vorschlags fiir eine Richtlinie
iiber Rechte der Verbraucher, y: B. Jud, C. Wendehorst, nas. geno, cTp. 42.

61 IIpemnor lupexTuBe O MpaBy 3allTUTe IOTPOIIAYa, 0OpasIoKeme 2.

67



YIAHLN IIpaBo u npuBpena

ITpeptor npomucyje y wiaHy 5 kKoje Bpcte nHpOpMaluja Mopajy 6utu
o6e36eheHe mpe 3ak/pyderma yroBopa O Npofaju Wiu ycayrama. [lopatHe
nHdopManuje Koje Cy moTpebHe NPy MPOJAj| HA Ta/bUHY ¥ M3BaH ITOCTOBHOT
IPOCTOpa peryucane cy y 4wiany 9.°° Tume ce yknamajy BeoMa pasamyura
npaBuia y IMOjeAVHAYHMM IOTPOIIaYKuM gupektuBama. C fpyre crpaHe
I[Ipennor He MOMMIbe Ha KOjeM je3MKy MOpajy OuTu Te mHpopManmje, nako
ce EBpornickn cyp npasge Beh Buire myTa 6aBuo mpo61eMoM je3uka.

Huje jacHo y xojem he ogHOCY 6uTM OBa yCKO OrpaHMYeHa IIpaBMIa
IpefyroBOpHMX obaBesa obOaBeliTaBama Ca MHOTO IIVPYMM KOHI[ENTUMA
Ap>KaBe WIAHMIle Kao Ha npumep fraud w misrepresentation y Bemmkoj
Bpurannju, obligation de renseignment y ®panryckoj wi culpa in contrahen-
do y Hemaukoj u Aycrpuju.®

V Yrosopu Ha ma/buHy M YTOBOPHM 3aK/by4€HM U3BaH MOCTOBHUX
NpoCTOpHja

3a oBe [Be BPCTe YTOoBOpa BaXKU MICTU NPaBHU PEXUM Ca pasanKaMa
BE3aHMM 3a IIPaBO Ha jefIHOCTPAaHM pacKNj, U IO4eTaK poKa 3a MCTH,
M3y3elyMa Off OMIITUX TMpPaBUIA Kao M KOJ MPOINca Be3aHux 3a popmy.*
O6a mos/pa Cy fieo jesrpa 3alITUTe MOTPOIIAYa Of caMor nodverka. JJok je
€/IEKTPOHCKO IIOCTIOBalbe PelaTMBHO HOBO U Of IO4YeTKAa MHTETPUCAHO y
npaBo EY, nupekTHU MapKeTUHT MMa JyTauKy MpefUCTOPU)Y ¥ PasAMIUTUM
3eM/baMa WiaHKMIama. [IpMHINI MUHMMaTHEe XapMOHU3aLyje je J03BOMNO [1a
Ap>KaBe WIAHMIIE 3afIp>Ke pas/InuuTe MONUTHUKE, a OCeOHO Cy HOBe Ap)KaBe
YJIaHUIle ¥Majle BPJIO InbepasHa IpaBuiIa jep Cy JKelele KOMIIaHMjaMa Ja
HOHYJe HOBe ocoBHe MoryhHocTn.”” EnekTpoHCcKo TproBamwe 6uhe n3HoBa
perymmcaHo y okBupy cBeobyxBaTHe pedopme jep OM KyNOBMHA IIPeKO
VnTepHera Tpebana 6uTH omakirana myTeM Houx EY mpextupa.®’

ITpeptor fupekTUBe 3a Pas3IUKy Off IOCTOjehMX [UpeKTHBa IIPONCYje
jour BuiIe nHGOpMaIMja Koje IOTpoIIad Mopa jja fobuje npe KyIOBUHE JOK
Jip)KaBe WIaHMIe He CMejy Jla yCBOje CTpOXKa MpaBMma off TpormcaHnx.®

62  Van den Bulck, ,European Commission proposes New Directive on Consumer Rights®,
European Business Law Update, Volume 19, 2009, ctp. 1.

63 H.-W. Micklitz, N. Reich, ,Der Komissionsvorschlag vom 8.10.2008 fiir eine Direktiva

iiber ‘Rechte der Verbraucher’, oder: ‘der Beginn des Endes einer Ara“ cTp. 282.

64 H.-W. Micklitz, N. Reich, ,Der Komissionsvorschlag vom 8.10.2008 fiir eine Direktiva
iiber ‘Rechte der Verbraucher’, oder: ‘der Beginn des Endes einer Ard,, cTp. 282.

65  Schauer, ,Fernabsatzvertrige®, y B. Jud, C. Wendehorst, nas. geno, ctp. 109.

66  H.-W. MicKklitz, N. Reich, ,,Crénica de una muerte anunciada: The Commission proposal
for a Directive on consumer rights®, ctp. 474.

67 Ilpemmor JupeKTVBe O MpaBy 3alITUTE HOTpOIIAaYa, 06pasoxerme 13.

68 Ilpemmor [IupekTuBe O MpaBy 3allTUTe NOTpoLIayda, 9. 9-11.
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Mebytum, oppebhena noma 3axreBajy gerabHuje nHpopManyje, ga 6u 6mio
rapaHToBaHo fa he morpomrau 6muty [06po MHPOpPMMCAH TIpe HEro LITO
normnuuie yropop. To je mpe cBera ciry4aj koj GMHAHCKjCKUX ycryra. VI3 Tor
pasnora Benuka bpuranuja saxTeBa of nmonyhada ¢puHaHCHjCKUX yCmyra fga
VICITyHe CIIeljaiHe yCIoBe nHQopMucama, a IIOHeKas| 1 a Te nHdopManuje
HIOHYJe y CTaHfapAu30BaHOM (opMmary jja 6u ce OMAKIIANO pasyMeBame U
ynopehuBame nonyge. Bennka bpurannja 6u mo HoBoM IIpemory mupex-
TUBe 6Mma y ob6aBe3aN Ja HeKe TaKBe YCIOBe OTK/IOHM, IITO OM JIOBEIO IO
CMamema 3alITUTe IOTPOoLIAYa.

Ycnosu us Ilpeniora He offHOCE Ce Ha CB€ YTOBOPE Ha JJa/bUHY U YTO-
BOp€ 3aK/byyeHe M3BaH IOCIOBHMX IIPOCTOPMja’  — Kao Ha IIPMMep yroBope
Be3aHe 3a OCUTypambe, IIPOfajy HEKpeTHNHA M KpeinTe, Koje perymmie u-
pextuBa 2008/48/E3.

Bpno je ciopan mpezor fa Bake pasnM4mUTa IpaBy/a 3a MOTPOIIAY-
Ke KpefuTe KOji MOTIajajy M KOju He MOTHafajy mof HUpeKTuBy o MOTpPO-
IIaYKMM KpeJUTHMa Kao 1To je To mpemnoxeno y Imasu III. To 6u morno
IoBecT! 10 3abyHe Ha CTPAaHM U MOTPOIIAYa U KOMIIaHMja Kao U JOJAATHUX
TPOIIKOBA 32 KOMIIaHMje, Koje 61 Mopaie fa 06e36exe pasmunte hopmynape
U Ipolefype 3a CBaKM TUI KpeguTa. V3 Tux pasnora Bennka Bp]/ITaHI/Iga je
TIpeITOXKMIA JTa ce pUHAHCHjCKe YCTyTe Y ey usysmy us Inase 1117

Benuky Hampefak y oficTpambuBaiby pasiMKa y NpaBMMa je wiaH 12
IIpennora, koju npegsuba pok ox 14 nana umpowm EY 3a jemHocTpanm pac-
kup yrosopa. C 0031poM fa cy TM pOKOBM Yy HeKUM 3eM/baMa Kpahu, To he
nosehary 3amtury norpomava.”” KommaHuja Mopa moTpouady BpaTUTI caB
HOBall, KOjy je IPMMM/IA, Y TIepUOAY Off TPUJieceT JlaHa Off JaHa KaJa je Io-
TpolIad jefHOCTPAaHO PACKMHYO YTOBOP.

[Torpouray je mo HoBoM Ilpemmory mykaH fa o6aBecTM KOMIIAHWjy
O TIpeKujly yropopa Ha TpajHOM Hocady wuHpopmanmja. IIpouenypa 3a
jemHOCTpaHM IPEKNuJ yroBopa Mopa OUTH jefHaKa CBY/a fla OM ce CMabIIN
TPOILIKOBM ¥ [IOBEYAJIO ITOBEpebe MoTpouIada.’” TpeHyTHO je y HeKMM JprKa-
BaMa WIAHMIIaMa I0BOJBHO Jla ce poba caMo BpaTy, mTo he 1o HoBoj Jupexk-
TUBU OTPAaHMYMTH 3amITHTY ToTpomaua.’? Takobhe mo Ipemory Tpomrkose

69 Ilpepor lupexTuBe O MpaBy 3alUTUTE NOTpoLIayda, 41 20.

70 UK government response to the consultation document on the EU proposal for a con-
sumer rights directive, goctymHo Ha agpecu: http://www.berr.gov.uk/consultations/
page48780.html, 7.5.2010, cTp. 13,

71  T. Tacou, Has. unauak, cTp. 141.
72 Ilpepyor lupexTuBe 0 MpaBy 3aIUTUTE NOTPOLIAYa, Y. 16.

73 Commission staff working paper, Report on the outcome of the public consultation on
the green paper on the review of the consumer acquis, http://ec.europa.eu/consumers/
cons_int/safe_shop/acquis/acquis_working_doc.pdf, 7.5.2010, cTp. 9.

74  H.-W. MicKklitz, N. Reich, ,Crénica de una muerte anunciada: The Commission proposal
for a Directive on consumer rights®, ctp. 474.
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C/llamba CHOCH IOTPOIIAY OCHM aKO TProBal He >Kelyu Ja CHOCH MCTe U IIO-
TpoIIaY je Ay>KaH Aa IUIaTy 3a Kopuinherme YKOIMKO je y meprony of 14 naxa
KOpuctio poby. YKoIuMKo o ToMe Huje 610 0baBelITeH, He MOpa Ja IUIaTu
obemreheme 3a kopumheme pobe. 7

VI IIpogaja moTpomayke pobe

IupextnBa 1999/44/E3 o oppehenum acmektuMa mpopaje pobe n
rapaHiyje je HajBaKHUja JMPEKTVBa IOTPOIIAYKOr IIpaBa, Koja je Mo caja
npuMemeHa. CryXmuaa je Kao HeKa BpcTa Mofiena 3a Oyayhe eBporcko
IpUBATHO IpPaBO WM 6apeM TPrOBMHCKO IIPaBO M M3BaH IMOTPOLIAYKUX
yrosopa.

Hupextusa 1999/44/E3 je y unany 3 yBena npolLiefypy y ABa Kopaka.
Hanme, ako ucropydena po6a Hije cao6pa3Ha yroBopy, HOTpoIIay 1Ma IIpa-
BO /la 3aXTeBa OJ TProBIla Jla OTKJIOHM HecaoOpa3HOCT, 6e3 HaKHaJle, OIpaB-
KOM WJIU 3aMEHOM, a YKOIMKO TO Huje Moryhe Kao fpyru Kopak ja 3axTeBa
onroBapajyhe yMarmeme 1leHe WM JIa pACKMHe YTOBOP Y TOTeny Te pobe.’”

EY 3akoHO#aBCTBO je mpeTnocTaBuIo fa he ce Taj IpUHIUI Ipey3eTn
y CBUM [ip)KaBaMa 4IaHMIIaMa, IITO Huje 610 CiIy4aj, 11a je Tako y JInTBanuju
ocraB/beH u360p moTpourady, a y EHrmeckoj je opbujame (,rejection®)
J03BO/bEHO OfMaX Y IpBOj a3y, yKOIMKO Cy HeJOCTaly BUA/BMBY Beh mpn
UCTIOPYILIN.

IIpensnor 6u Taj cucteM npomenno. CXoZHO WwiaHy 26 CTaB 2 TpPro-
BaIl MOXe fla 6upa usMehy ompaBke mim 3aMeHe y IPBOM pefy, a IOTPO-
a4 ¥Ma caMo IIOfi OIPaHMYEHUM YCIOBMMA IIPAaBO HA yMameme LieHe UK
packup, yrosopa. To 6u sHaummo ma Enrmecka mMopa ma ykmHe mpaBo Ha
opbujame 1 TO caMo Kof, yroBopa naMeby tprosaua u norpomrada. Kop yro-
BOpa MsMebgngrOBaua v yrosopa u3Meby norpomnraua 6u To u fambe 6110
T03BOJbEHO.

Komucnja ce jacHo mspasmna pga Hehe ysumaty y 063up mpaBo Ha
TpeHyTHO onbujame (the right to reject) y EHrneckoj, HuTu rapanuujy 3a
CKpuBeHe HemocTtaTke (vice caché) y CDpaHuycxoj.SO KoHient makcumaHe

75 Ilpepyor lupexTuse 0 MpaBy 3alUTUTE NOTpOLIAyYa, Yl 17.

76  D. Staudenmayer, ,,Die EG-Direktiva iiber den Verbrauchsgiiterkauf, NJW, 6p. 33/1999,
cTp. 2393.

77  Tako u cprcky 3aKoH O 3aIUTUTH ITOTPOLIAYa, WI. 54.

78 H.-W. Micklitz, N. Reich, ,Der Komissionsvorschlag vom 8.10.2008 fiir eine Direktiva
tiber ‘Rechte der Verbraucher’, oder: ‘der Beginn des Endes einer Ara™, crp. 284.

79  H.-W. MicKklitz, N. Reich, ,,Crénica de una muerte anunciada: The Commission proposal
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80 House of Lords — EU Consumer Rights Directive: getting it right, focrymno Ha agpecn:
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XapMOHM3aluje, Koju je 610 ompaBiaH 300T pasIMINTUX OYeKMBamba MOTPO-
mayva y EY, fienyje Ha mpBu morzer kao Hecriopas. MelyTum pxaBe yianuiie
6u Tpebase caMe f1a OfTyde [ /M JKeJle ja TpOMeHe BIXOBe TPaVILIOHaTHe
KOHIelTe Jia 611 ce MOCTUTAO0 jeHaK CTaHfapy rapaniuja y EY.

HoBuna y npepsory je u 4jiaH 22, KOjUM je PeryaucaHo MpaBo IO-
TpolIa4ya Ha UCIOPYKY Y POKY Off TPUJECET JlaHa Off 3aK/byderba yropopa. ¥
CyNIpOTHOM HOTPOLIAY ¥Ma IIPaBO Ha noBpahaj HOBIA y POKY Of celaM flaHa

o[l JaHa McnopyKe.81

JupexTnBa o popaju pobe je Ho3BO/BABA/IA fpXKaBaMa WIAHMIIAMA Ja
yBeZy IepMof, Off JBa Mecelja, y KOjeM IOTpolIad Mopa jja 00aBeCcTy TProB-
11a o0 HecaobpasHocTu. ITomTo je TOo Bpo pasnnmunto npuMemeno Kommcnja
je ofy4mna Ja OTKJIOHM OBY onuujy u mo HoBoM Ilpemmory morpomad je
obaBe3aH fla 06aBecTH IPOJABIA y POKy OJ [Ba Mecella Off OTKpMBama
Hecao6pa3Hocn/[.82

Ob6aBe3a obaBemTaBama Kao YC/IOB 3a OCTBapyBale IIpaBa Ha
rapaHiyjy je orexxaBajyha 3a moTpouade u Huje yBek Moryhe To nmoctuhnu
y 3aXTeBaHOM POKY 3aTO je IIPEeropydYeHo Ja POK Off /iBa Mecela He Oype
o6apesan.>

Ca ppyre cTpaHe He IIOCTOj1 OOaBe3a MOTpOLIaYa fia Iperiefa pooy.
Pox op Ba Mecella, y KojeM moTpoluad Mopa fa 06aBecTy TProlja O Hecao-
Opa3HOCTH je Be3aH 3a MOMEHAT KaJla je MOTPOLIAY MCTy YCTAaHOBHO, a He 32
MOMeHaT KaJia je TpebaIo fa yCTaHOBM HecaoOpasHOCT, MOrao O fia JoBefe
JIO CUTyaIMje a MOTpoIIay TofHaMa OeCIIaTHO KOpUCTH poby, Koja MOX/a
MMa HeKM MajIM HeJoCTaTak 6e3 ja ryOu mpaBo Ha rapaHuujy. V3 tor pas-
nora wiaH 28 ctas 4 [Ipennora 6u Tpebano nnm nsbpucaTy 1 NpefcTaB/beHe
npob6eMe (3acTapenocT U HaloKHaa 3a Kopuihemwe) NOCeOHO peINTH YN
6u obaBe3a 0 obaBelITebY Tpebana OUTK HONMykeHa ca 06aBe30M Iperiefa
po6e.8

I[IpaBo Ha perpec HOCIeAbEr IPOAABLA TpeMa IPETXOTHNUM J0o0aB/ba-
4yyMa CXofHO wiaHy 4 [Iupektuse o mpopaju pobe IIpennor Huje mpeyseo
MaKO je Taj IPOIMC HOBEO /10 HAIIPeTKa I0CeOHO y 3eM/baMa ca IIPUHIUIIOM
KpuBHMIE Y yroBopHoM mpasy.>> Y Ilpemtory Huje o6pasmoxeHo 360r yera
OBaj IIPOINC HMje OMO Ipey3eT MAaKo OfiroBapajyhm mpommc Ha eBpOICKOM
HIBOY He ITOCTOjI.

81 Ilpepor lupexTuse O MpaBy 3alUTUTE MOTPOLIAYA, WI. 22 CT. 2.

82 Ilpemmor [lupeKTVBe O MMpaBY 3alITUTE HOTPOIIAYa, 0OpasIoKemne 43.

83 House of Lords - EU Consumer Rights Directive: getting it right.

84  Briqitta Jud, ,Verbrauchsgiiterkauf®, y: B. Jud, C. Wendehorst, nas. geno, ctp. 138.
85  Schmidt-Kessel, Has. unanax, ctp. 39.

86 T. Tacou, Has. unanaxk, ctp. 142.
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VII HenpaBuuHe yropopse ogpenbe

YroBopHe ozpenbe meduHumry mpasa u o6aBese YTOBOPHUX CTpaHa.
Kop morporaukux yropopa npogasuy 1 fo6as/bady MMajy 3Ha4ajHY CyIepu-
OPHOCT Y HedUHICamby YCI0Ba YTOBOPa, KOjU Ce He JOroBapajy I0jeilnHaYHO.
CranpapgHy yroBopu C Jpyre CTpaHe OJIaKlIaBajy KoMepliujalHe TPaHC-
aKmmje, a ako 3/10ynorpebe Mory OMTH cIipedeHe OHM, Takohe, Mory 6mru
KOPMCHM 3a IIOTpOLIaYe.

IIpaBo o HempaBM4YHMM ofpenbama yropopa y EBpomn je pemaTnBHO
HOBO — KOJM(MIKOBAHO je TeK Y IOCIIefibe TPU JelleHNje, 3aTO Cy TPpaiuIno-
Ha/IHe CTPYKTYpe y 3aKOHMMa Jp>KaBa YIAHMIA MOIJIE OCTAaTV CYIUTMHCKU
HeIlpOMeIbeHe.

HoBu npepyior je nmpeyseo feduHMIjy HepaBUYHUX ofpenom us Ju-
pextuBe 93/13. IlocToju HOBa IjpHA JIIICTA YTOBOPHUX OfpenOM, Koje ce Mory
kopuctutn y EY norpouraukum yropopuma. CxogHo JupeKkTuBy, Ha Ipumep,
Ipeay3eTHUK He MOXKe jeTHOCTPAHO Jja IPOMEeHM YTOBOPHe ofpende Mim Ka-
PaKTepUCTHKe IPOU3BOJia, 6e3 JaBama Ba/baHOT pasjiora. YTOBOpHe ofpenoe,
Kao IITO Cy ,TProBal Hije OATOBOPaH 3a OM/IO KaKBe TpellKe CBOjUX areHa-
Ta“ wm ,,rprosar; he ncnopyuutn po6y, IOJ YCIOBOM Jia je HeroB jlarep y
npenBubeHO BpeMe MCIIOpYyKe joll yBeK y GyHKUuju“ cy sabpamene. LlpHa
mucTa ce Hanasu y Ilpegnory nupextuse y Anexcy II.

I[Inrame, Koje yroBopHe ofpende Tpeba /ja ce Haymase Ha LPHOj IUCTH,
6o je jemHO of HajcmopHMjuX muTama Jupextuse 93/13. Ha kpajy je mo-
CTUTHYT KOMIIPOMIC fia IIpHA JMCTa Oyle caMO HeNOTIIyHA, MHAVIKATYBHA
mucta. Y Ilpepnory ce Komucuja onpemennia 3a jacHUju IPUCTYI U yBena
ZIBe JINCTE — jeflHY LIpHY ¥ jefiHy cuBa (CUBe YTOBOPHE ofpende Cy y IPUHIIN-
1y 3abpameHe almy MOTy y HeKUM CITy4ajeBuMa jja 6ymy u 03Bo/beHe) — Koje
ce Hamase y AHeKCy u Mopajy 6utu cankumonucane mupom EY.* Y cmucy
MaKCMMaJlHe XapMOHU3allMje HeMa MecCTa 3a Hal[MOHaHe OACTYIajyhe mmm
YIOTIyH€eHe I[pHe JINCTe ¥ TyMademe obe JINCTe ce OocTaB/ba EBporckom
cyny nipaspe.”

HoBo je mpasmmo Ilpemmora kxoje fo3Bo/baBa ymoTpeby of CTpaHe
Tprobua (OPMYINCAHNX YTOBOPHMX OApendy, Koje IoTpomad moTsphyje

87 IloctymHo Ha ampecu: http://ec.europa.eu/consumers/cons_int/safe_shop/unf_cont_terms/
index_en.htm, 11.5.2010.

88 Zerres, Die Bedeutung der Verbrauchsgiiterkaufrichtlinie fiir die Europdisierung des
Vertragsrecht, ctp. 2.

89  H.-W. MicKklitz, N. Reich, ,Crénica de una muerte anunciada: The Commission proposal
for a Directive on consumer rights®, ctp. 474.

90 H.-W. Micklitz, N. Reich, ,Der Komissionsvorschlag vom 8.10.2008 fiir eine Direktiva
iiber ‘Rechte der Verbraucher’, oder: ‘der Beginn des Endes einer Ara“ cTp. 285.
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10-12/2011. Bojana Orwanosuh (ctp. 59-74)

HOTIMCOM WIM KJIMKOM Ha NPO30p Ha MHTEPHET CTPAHMIM TProBIiA, CaAMO
aKo je car/lacHOCT MOTpolIaya Jo61jeHa eKCIUTUIUTHO.

YKoMMKo Tprosal Huje JOOMO M3PUUYMUTY CAITIACHOCT Of IIOTPOIIa-
Ya HEro je To M0oOMjeHO TaKo IITO je KOPUCTMO IOCTaBKe, Koje 61 Tpeba-
N0 ma 6ymy ombujeHe O CTpaHe IOTPOIIAYa, YKOIMKO Kelu Ja 1u306erHe
momaTHO IvTahame, OHJa OM IHOTpolIay y CKIagy ca wiaHoM 31. cras 3.
MMao mpaBo Ha nospahaj oBor mrahama. TakBa mpakca je yobuuajeHa Kop
VHTepHeT pesepBalyuja aBMOHCKMX KapaTa. O6MYHO ce ayTOMAaTCKM aKTVBM-
pa nposopunh 3a ckIaname MyTHOT ocurypame. [lorpomurauy je o IIpemmory
Hupektuse omobpen mospahaj mrahama Be3aH 3a OBakBe fofjaTHe yCIyTe,
aKo je IOTpOIIAY XKe/leo Jja n3berHe Ta fofaTHA Mlahama.

OsBa ofpenba HyAM BUIIM HMBO 3aIUTHUTE Off cajjallibe [JMpeKTnBe o
KYTIOBMHY Ha Ja/bMHY MM HAIMOHaTHUX npomuca.’ IIpeaior y oBoM sieny
HIje 6110 KPUTUKOBAH Kao y CBUM OCTa/IMM JAe/I0BMMa U mocie Beh mocTur-
HYTHUX KOMIIPOMUCa O4eKyje ce aa he Tekct 6utu npeyser 6e3 joryHa U po-
MeHa.

Bojana OGNJANOVIC, PhD

IMTPEJIOT HOBE IVUPEKTVBE O 3AIITUTHA
IIOTPOIIAYA

Summary

The European Commission released a Proposal of a new Directive on
Consumer Protection Law, which consists of four currently applicable directives
in improved form. The obvious benefit for businesses will be the reduction of the
administrative burden in complying with the consumer laws in each member
state and this should encourage growth in business generated by cross-border
sales. In addition consumer protection in many areas would be increased and
some holes in the current legislation were filled. Although the European Com-
mission did not claim this time (as it was the case before as some other di-
rectives of the Consumer Acquis were released) that a high level of consumer
protection was the ultimate goal of this Proposal it is evident that the achieving
the internal market is more important than ensuring an optimum level of con-
sumer protection for the hole of the EU and as a result non-consumers could
theoretically enjoy a higher protection than consumers and what is far more

91 T. Tacou, Has. unanaxk, ctp. 143.
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concerning - consumers will lose certain rights they were entitled to due to the
full harmonization principle. If this is unavoidable, it should be left a longer
period of time to consumers to adjust to the new legal situation since some of
the legal institutes were a part of a long tradition.

Key words: consumet, consumer protection law, Proposal of a new Directive
on consumer protection law.
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mp Ceeimucnase B. KOCTU'R, LL.M.
acucreHT IIpaBHor ¢akynTera YHuUBep3urera y beorpagy

HAYEIO PAKTUIINTETA Y CBETIIY
ITPYUMEHE ITPABUJIA O TPAHC®EPHVIM IEHAMA
N YTAIbEHOJ] KAIIUTAIM3ALIUIN Y
CPIICKOM IIOPECKOM IIPABY

Pesnme

Osaj pag tipoyuasa ogroc usmehy geéa kvy4Ha Hauena cpickol iopeckoi
ipasa, Havena Ppaximiuyuiielia u Ha4ena ,8aH goxeawia pyke“ u okyuasa ga
UpoHuKHe y UpaxiliuuHe fiociequue rwuxose uninepaxyuje. Vciupaicusarwem
moiyhux wymauerva tioctiojehe nHopme unana 9. 3I1I1I1A kojom je tipegeuhero
Haweno aximiuyuiiielia gonasu ce go 3axkmvy4ka ga 6u je 6uno Homwipe6Ho
UMeHUuiliu Waxko ga ogcaukasa Hamepy 3axoHogasua ga upotiuuie aHtiu-
aby3usHo Upasuso, a He oluiitie Ha4eno Hopeckol Hociiyuxa. Ayiiop 3amium
Hacilaema ga ykasyje Ha Hocneguue tpumeHe Hadena Paxiiuyuitieiia o
dpumeHu Upasusa o WPAHCPHePHUM UeHAMA U YIllaeH0j KAUUTAnU3auuju, u
wexcu ga ymepgu moiyhe gomeitie ilie ipumete u3 yina uopeckux opiana, anu
u niopeckux obeesnuxa. ITopeg usmere ogpegbe o Haveny pakmiuyuitieinia ay-
wop ce 3anaxe U 3a yHOulere U3PUHUITUX 3AKOHCKUX Tpasusa 3a ypehusarve
docnequuya U Hociiyika upumere Havena gakimiuyuiiiertia o UpumeHu upa-
6U/A 0 YTAeHO] KAUUMATU3AUUJU U TUPAHCHePHUM UyeHaMa.

Kmyune peuu: naueno paxiiuyuitieiia, Ha4eno ,6aH goxeaiia pyke; mparc-
depHe uere, yiiarera Kauutianuzayuja, gueugenge.
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I YBop

[Toce6Ha mpaBmia Be3aHa 3a TpaHcakuuje usMelhy moBesaHux nmna y
OKBHUpY IIOpe3a Ha HOOUT IpaBHUX /NI, ofipefi6e O TpaHCEpHUM IieHa-
Ma U O YTameHOj KalMUTaau3aluji, y MoCIefbe BpeMe Cy CBe BUIIe Ipel-
MeT MaXKbe CPICKMX IOPEeCKMX OpraHa, Ia CaMuM TMMe J Hallle IOCTOBHe
jaBHOCTH. Y Cpb6uju mocroje BeoMa orpaHM4eHa VICKyCTBa Y HaBeJeHNM 00-
JIaCTMMa MOPECKOT 3aKOHOJABCTBA, IIITO Ha IPBOM MECTY yKasyje Ha IOTpe-
0y ’BUXOBOI HENOCpeJHOTr feTa/bHUjer ypehemwa 1 pasjanrmaBama OpojHUX
OTBOPEHUX IMTama KOja Cy Be3aHa 3a BUXOBY IpuMeHy. Mehyrtum, jegna
Off BeoMa 3HaYajHMX IOC/TeNNIIa IpUMeHe Ofpefou O TpaHCpepHNUM IieHaMa
U yTalbeHOj KallUTaau3alMj/ Ce jaB/ba y IUXOBOj MHTEPAKLM)U Ca HA4eTIOM
¢dakrunurera (eHrn. substance over form principle). CymTuHcky, mpyMeHa
HOpMM KojuMa ce ypeDyjy crenmduynm acekTy IOCIOBHUX OffHOCA M3Meby
IIOBe3aHMX JIMIIA He JIOBOAYU [0 KOHAYHOT OfTOBOPA O IbMXOBOM CBeOOyX-
BaTHOM IIOPECKOM TpeTMaHy, Beh mpepcTraB/ba caMo IIpBU KOPaK KOju ce y
CPIICKOM IIOPECKOM IIpaBy MOpa 3aBPILIMTY IIPYMEHOM jeJHOT Off HeTrOBUX
OIIITYX Hayesa — Hadena GaKTULNUTETA.

IIpen HaMa ce IOCTaB/bajy ABa K/by4Ha mpobiema. IIpBu nexxn y Tome
ma oxpenbe o TpaHCepHUM LieHaMa U YTambeHOj KallMTaau3alyj Ha HeK!
Ha4MH IIpefiCTaB/bajy eMaHalMjy Hadena (GaKTUIUTETa Y MOIIeAY MOPEeCKOT
TpeTMaHa TpaHCaKiyja usMely moBesaHMx nmiia, [OK je APYTM HPUCYTaH
KPO3 4MIbEHMI[Y Jla CMO y 0be 06/1acTy CyodeHM ca TOTOBO IOTIYHMM Of-
cyctBOoM poMahmx 1u3BOpa Koju O6M HaM IOMOITIM Y pasjalllibelby HUXOBE
npumeHe u Mebhyco6Hor ogHoca. Ilup oBOr paja je ma MOKyIua Aa IPY>Xu
OZITOBOP Y HOIIefly OffHOCA U3MeDy mpuMeHe Haderna ,,BaH JoXBara pyke, Ha-
Jela Ha KOMe Cy 3aCHOBaHa IpaBIIa O TPAaHCPEPHNUM IleHaMa U yTambeHOj
KalMTaMu3alyjyu, ¥ Hadena (akTUINUTETa, Kao U IpeAjiore 3a JIeTa/bHuje
ypebeme oBe obmacTu.

II ITpaBura o TpaHchepHNM LIeHaMa M YTalEHOj
KaIUTaIN3alyjy — HA4elo ,,BaH JOXBaTa pyKe“

3aKO0H 0 TIOpe3y Ha IO6MT MpaBHYX /MIA' IpUXBaTa HAYeNo ,BaH J[0-
xBaTa pyke“ (eHIN. at arms length principle) ka0 OCHOBY Ha KO0jOj ce TeMerbI
HOPeCK) TpeTMaH IOCTOBHMX OfHOCA M3Mel)y MOBesaHMX /MuIja, IpU 4eMy
npensuba nBa Meby cob6om nmoBesaHa, anmu MIAK pasmM4nTa, npasuia. Ilpa-
BIJIa O TpaHC(epHUM IieHaMa Koja Cy caipkaHa y wianosuma 59-61 3ITITIT
o6aBe3yjy MOpecKor 0OBe3HMKA [ja y MOPECKOM OMIAHCY MOCeOHO MCKaxe
TpaHCaKIyje Koje je ¥Mao ca IOoBe3aHMM JIMIMMA IO LeHaMa II0 KOjiMa Cy ce

1 Cnyscbenu inacnux PC, 6p. 25/01, 80/02, 80/02, 43/03, 84/04, 18/10; y fa/beM TEKCTY:
3IIITL
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10-12/2011. Ceerncnas B. Koctuh (ctp. 75-93)

oHe ofurpae (mo TpaHchepHUM LeHaMa), Kao U Jia MPUKaKe BPETHOCT UC-
TUX TpaHCaKI[Mja o IleHaMa Koje 611 ce ocTBapuie Ha TP)XXMIUTY TAaKBUX WK
CIMYHUX TPaHCaKIMja Ja ce Huje pajyiIo O IOBe3aHuM IniuMa (110 LeHaMa
»BaH foxBara pyke“). Pasnuka nsmelyy 1ieHe yrBphete nprmeHom npuHImmna
»BaH JIOXBaTa pyke“ U 0OBe3HMKOBe TpaHCQepHe IieHe YK/bydyje ce y Io-
PecKy OCHOBMILY, TIpI YEMy CE TO IMHM CaMO OHJIa Kafia OHA WJIE Ha IITETy
HOpecKe OCHOBMIE.” YIIPaBO y MPETXO[HO HaBeLeHO] 00aBesy MCKasuBamba,
OJfHOCHO ITIpOBepe Jia /iU LieHe HacTajle U3 TPAaHCaKIMja ca IOBe3aHNM JIM-
IVIMa OfIrOBapajy OHMMa Koje OM ce ocTBapuie Ha CTOOOTHOM TPXKUIITY
usMehy o6Be3Huka koju cy mehycoO6HO He3aBMCHM, TeXM CyLITHMHA Hadena
»BaH JloxBaTa pyke®. JIpyruM peunma, Kao ¥ BeIUKU OPOj YIOPELHNUX 3aKO-
HOJ]aBCTaBa” U CPIICKO IIOCTaB/ba 3aXTeB Jia ce 3a IOoTpebe 1mopesa Ha JOOUT
TpaHcakiyje n3Mely moBesaHMX /MIa IOABPTHY MOCeGHOj MpOBepu, Mpu
yeMy OHe MOTy 6uTy npuxBaheHe caMo YKOMUKO CY Y CKIIaZy ca HauelIoM ,,BaH
moxBaTa pyke®. Y cympoTHOM, TpaHc(epHe IieHe MOpajy 6utu yckiaabene o
BPEHOCTH ,,BaH JOXBaTa pyKe“ 1 Kao TaKBe CIY)KUTU 3a yTBphuBare omo-
pesuBe pobutn. [locnenHo ce gpxehn Hauena ,BaH goxBara pyke SIIJITII
npensuba Tpu Merone® kojuma ce yTBphyjy IleHe TpaHcakuuja Koje 6u ce
ociieapuse Ha WUPHUMMILY TUAKBUX UMY CIUMHUX TUPAHCAKYU]A ga ce Huje pa-
guno o 1i08e3aHUM AUUUMA, OFHOCHO He TI0CTaBasba IIayllIaJHa OrpaHMYerha
3a IleHe ,BaH JoxBaTa pyke®, Beh 3axTeBa BUXOBO MOCeOHO yTBphUBame y
3aBUCHOCTH Off OKOJTHOCTY CBAKOT KOHKPETHOT CIy4aja.

C nipyre cTpaHe, IpaBM/Ia O yTatbeHoj KanuTamsanuju” onpebyjy mpu-
XBaT/bUBY HUBO 3a/[y>KEHOCTM Y CIy4ajy 3ajMoBa m3Mel)y mosesaHmx namua.
3a pasnuky of ofpendu o TpaHchepHNM IieHaMa, YTalbeHa KanuTaanu3aluja
ce He 6aBU I1eHOM (y OBOM C/Ty4ajy BICMHOM KaMaTHe CTOIle) Koja ce maha
u3Mehy moBe3aHUX /MIja Ha I103ajM/bEHV HOBAl], HETO HOBOAY y INUTarbe
opHoc n3Mmeby usHOCa 3ajMa U Jy>KHMKOBOT COIICTBEHOr Kammrana. Hawmme,

2 Bupu: wian 3 ctaB 1 tauke 16, 21, 30 u 33 IIpaBuiHNKa O cafpsKajy HOpeckor OumaHca
U IPYTUM NUTabUMa Of 3Havaja 3a HauMH yTBphuBama nopesa Ha JOOUT IMpaBHUX JIMIIA
(Cnyxcbenu inacnux PC, 6p. 99/10, 8/11).

3 Bumm: Practical Manual on Transfer Pricing for Developing Countries, Working Draft
on Foreword, ctp. 1 (moctymHo Ha: http://www.un.org/esa/ffd/tax/2011_TP/TP_%20
Foreword.pdf). Tlpema mopmauuma ITomkommTeTa YjeIumeHMX HallMja 3a IPaKTM4HA
IMTakba BesaHa 3a TpaHcepHe LieHe 10 Kpaja 2009. TOfyMHe y CBETy Cy moceGHa Ipa-
BiIa 0 TpaHCepHUM lieHaMa 6MIa IPMCYTHA ¥ 3aKOHOJABCTBMMA 53 mpxase (y Koje
Crafiajy rOTOBO CBe HajpasBUjeHMje ApkaBe Ha cBeTy). Bupm: Practical Manual on
Transfer Pricing for Developing Countries, Working Draft on Chapterl — An Introduction
on Transfer Pricing, ctp. 31 (moctymnHo Ha: http://www.un.org/esa/ffd/tax/2011_TP/TP_
Chapter1_Introduction.pdf).

4  Meropa ynopenyBe LieHe Ha TPXMUIITY, IpefBuheHa Kao IpyMapHa MeTOHa, a Y CIy4ajy
HeMOTYhHOCTM MeHe IpUMeHe KOPUCTM ce MeTofia (ILjeHe) Komramwa ysehane 3a
yobudajeHy Map>Ky WM MeTofa IpernpofajHe LeHe (Buan: wi. 61 cras 2 SIIITII).

5 Bupn: an. 62 3ITOIT1.
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IpaBMIa O YTalbEeHOj KaUTAIM3ALMjU MMajy 3a Wb Jja cIpede Kopuurheme
HOPECKMX MOTOZHOCTY KOje MOTYy HacTaT! U3 IPeKOMEpPHOT (MHaHCUpamba
MOBe3aHNX JIMIIA IyTeM 3ajMOBa YMeCTO yjarama y HBUXOB KammTal® 3a-
KOHOJIaBall IIOCTaB/ba TPAHMI[y BUCKHE 3ajMa Off CTpaHe IIOBE3aHOT JMIA
IO Koje ce, IO YCIOBOM KacHUjeT NOTBphuBama fja je obpadyHara Ka-
MaTHa CTOIA y CK/Iafly ca HayeJloM ,BaH JIOXBaTa pyke®,’ KaMara Ha TakKaB
3ajaM YOIIIITe MOXKe IPU3HATHM Kao AY>KHUKOB pacxon. C 063MpoM Ha TO
ma 3IIOIDT npensuba naymanny ¢opmyny 3a yrBphuBame IpeTXORHO IO-
MEHYTOT OTpaHNyYera BUCYHE 3ajMa Off CTpaHe MOBe3aHOr JMIa 3a morpebde
IpU3HaBaka KaMaTe Ha TaKaB 3ajaM Kao JIy)KHUKOBOT Pacxofia,® Mosxe ce Imo-
CTAaBUTYU NNTaE J1a U Cy Offpede Off yTambeHOo] KaluTaIu3alujyu y CKIagy ca
HayeJIoM ,BaH JJOXBaTa pykKe“ WIN IPeACTaB/bajy OACTyIame Of OBOT IIPMH-
nyma? YKO/IMKO Havyeno ,,BaH JOXBaTa pyKe* CXBAaTUMO Y IIMPeM CMUCITY, Kao
3aXTeB Ja CBYM OfHOCK ¥M3MeDy IoBesaHMX jMiia, 3a mopecke norpebe, 6yay
3aCHOBaHM TaKO Jla OAC/INKABajy oHe u3Meby HesaBUCHNUX 0OBe3HUKaA, OHAA
CaMO OTpaHM4YaBalbe BYCMHE 3ajMa OJf IIOBE3aHOI JIMIA y OJHOCY Ha COII-
CTBEHM KaNUTAJ Jy>XHMKA 3a MOTpebe MpU3HaBama KaMaTe Ha OBe 3ajMOBe
Kao pacxofia He 61 OfCTymano Of TakBOr 3axTeBa. Mebhyrum, ogpehusame
HajBIILIET M3HOCA 3ajMa ITyTeM NayuraaHe GopMyJIe ce KOCK ca Ha4e/IoM ,,BaH
JoXBaTa pyKe M3 IPOCTOT pasjiora LITO MOTY jaBUTY IpUMepM y Kojuma 6u
TPXKUIIHA (JaKje ,BaH JOXBaTa pyKe“) BUCMHA 3ajMa Pas3/IMKOBaja Of 3aKO-
HOM IpefiBubeHor orpannderma. OHO LITO MOXKEMO 3aK/bYUUTH je [ja CPIICKU
3aKOHOJaBall, Kao ILITO je TO CIy4aj y 3Ha4ajHOM Opojy YIOpefHUX Hope-
CKMX IIpaBa,” II071a3y Off Havella ,BaH JJOXBaTa pyKe" Kajia YBOAM caM IOjaM
yTameHe KalMTanusalyje, ajy off bera OfCTYIa IocTas/bajyhu mayiamaHo
IpaBIWIO O OTpaHNMYEHbY BUCHHE 33jMa YMECTO Jia OBO IIUTambe yTBphyje y 3a-
BUICHOCTY Off OKOJTHOCTU KOHKPETHOT C/Iy4aja U yC/IOoBa KOju IIOCTOje n3Mehy
HeIloBe3aHNX JINIA.

6 Bupu: Jejan Ilomosuh, Iopecko iipaso, cerMo M3MeHeHO uafambe, IIpaBHU dakynTeT
Yuusepsutera y beorpany, beorpap, 2011, cTp. 344-345.

Bupgu: un. 60 cras 2 3TTATTI.
Ynan 62 cras 1 u 2 3IIIIII nponucyje ma:

(1) kog gyia tipema Hosepuoyy ca citiatiiycom fo6e3amHol nuya us 4naua 59. 06oi 3akoua,
ilopeckom 006e3HUKY, U3y3e6 OaHyu, UpusHaje ce Kao pacxog y topeckom Ounaucy
usHoC Kamaitie u uputiagajyhux PowKosa HA 3ajam, OgHOCHO Kpeguili go eucuHe
ueifisopoCTipyKe 8PegHOCITiU 006e3HUK060] COTiCITi6eHO0l KATUMLANA.

(2) 3a 6amke numuiti u3 ciaea 1. 0601 4nana je gecemlOCPYKU U3HOC 008€3HUK060T
couciiigeHol Kauuilana.

9  Bumm: Alfred Storck, ,The Financing of Multinational Companies and Taxes: An
Overview of the Issues and Suggestions for Solutions and Improvements, Bulletin for
Internatinal Taxation, Vol. 65, No. 1, 2011, cTp. 36; 3a Bullle O YIOPEAHNM IPUCTYINMA
3aKOHCKOT ypebemwa yrameHe kanuranusanyje suan: Stuart Weber, ,,Thin Capitalization
and Interest Deduction Rules: A World Wide Survey®, Tax Notes International, Vol. 60,
No. 9, 2010, cTp. 683 et. seq.
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IIT Haveno ¢gaxkrunurera

Cpricku 3aKOH 0 TIOPECKOM TIOCTYIIKY U Opeckoj aaMuHucTparuju’’
y WiaHy 9. mpomucyje Hadeno (GakTUIMTeTa Koje ce cacTojU U3 TPU IpaBU-
na:

a) uopecke uureHuue Yiephyjy ce Upema MWUX080] eKOHOMCKO]
CYWTHUHU;

6) ako ce CUMYOBAHUM UPABHUM TOCTIOM UPUKPUSA HeKU gpyiu Tipas-
Hu fiocao, 3a yiephusarve tiopecke 06asese 0CHOBY HUHU GUCUMYTIO-
8aHU UpasHU iocao;!

8) aga cy Ha Upouucuma cyupowian HA4UH OCiliéapeHu Upuxogu, 0g-
HOCHO citiewena umosuna, Ilopecka yupasa he yiiepguitiu tiopecKy
obase3y y cknagy ca 3akoHom kojum ce ypehyje ogiosapajyha spciiia
nopesa.

[Ipema MMIIbeY ayTopa yodaBa ce Aa cxBaheHo y mmpem cMucty
Havesio ,,BaH JJOXBaTa pyke“ M3 IpaBuia O TpaHCPEPHNUM LieHaMa U Y HEKOj
MepU O YTalbeHOj KalnTaIu3alujy OfC/INKaBajy IIPBI 3aXTeB Hadena paKTil-
IMTeTa Ja Ce IOopecKe YMIbeHNIle TyMade IpeMa ’bIX0BOj eKOHOMCKOj CyII-
tvHU. [Topeckn 3aKOHOAABal| HAauelIOM ,BaH JOXBAaTa PyKe“ TEXU Ja OCHO-
BJLA 32 [TOpe3 Ha JOONUT NMpaBHUX /MIja 0OBE3HNMKA KOjU MMa TpaHCaKIyje
ca IOBe3aHUM JMIMMa OfC/IMKaBa OHY Koja Oy ce ocTBapuia Ja Cy CBe Te
TpaHCaKIuje O1Ie CIpoBeieHe Ha MOTIYHO TPXKMIIHMM OCHOBaMa 13Meby
nuIa Koja HeMajy MoryhHocT MehycobHe koHTpote n yrunaja. [la 6u ce Ha-
4eJIo ,,BaH JJOXBAaTa pPyKe" IPYMEHNMIO HEOIXONHO je [ja YTBPAUMO eKOHOM-
CKy CYWITMHY OfHOca u3Mely moBesaHMX jmiia 1 ycloBa HOJ, KOjuMa Cy ce
TpaHcakiyje usMehy mux onsujane. bes pasyMeBama eKOHOMCKe CYIITVHE
TpaHCaKIyja 1 ofHOCca n3Mehy mosesaHux miia Hemoryhe je ncrpasHo fohm
JI0 OHUX YIIOPEAMBMX [TapaMeTapa Ha OCHOBY KOj1X 61 MOI/IM A YCTAHOBUMO
fia JIU je BUCMHA BUXOBe JOOUTH CK/Iafly ca HaueJloM ,BaH JJOXBaTa pyke".

[Tocrojehu M3BOpM Be3aHM 3a TyMauelbe Hadena paKTULMTETA Y CPII-
CKOM IIOPEeCKOM IIpaBy UCTUYY Aa je oppenda wiana 9. 3IIIIIIA penesanaitina
Y OHUM CUTILYAUUjAMA KOje HUCY eKCUNUUUTTHO Ypehete Hopeckum sakonuma,'
Ipu 4eMy je 3a yTBphuBame nmopecke o6aBese Ha OCHOBY €KOHOMCKeE CYILITH-

10  Cnywbenu inacnux PC, 6p. 80/02, 84/02, 23/03, 70/03, 55/04, 61/05, 85/05, 62/06, 61/07,
20/09, 72/09, 53/10; y pamem Texcry: 3IIIIIIA.

11  Yman 9 craB 1 3IIIIITA.
12 Yman 9 craB 2 3IIIIITA.
13 Ynau 9 craB 3 3IIIIIIA.

14  [ejau ITonosuh, Komeniniap 3axona o iiopeckom GociiyiiKy u iopeckoj agmunuciuipayuju,
LlexocVH, beorpagn, 2003, ctp. 18.
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He, a He Ha OCHOBY I10jaBHOT 00/IMKa IIPaBHOT IIOC/IA KOjU je IOpecKy oOBe3-
HMK IIPUMEHNO y KOHKPETHOM C/Iy4ajy IMOTpeOHO [ja ce YTBPAY MOCTOjabe
M3UTpaBatba 3aKOHA U €Ba3MOHOT MOTMBA 32 TaKBO mocTymambe.'” TIpaBuma
0 TpaHChepHNUM IleHaMa U YTalbeHOj KaluTaaM3aljy IpefiCTaBajbajy CIIell-
upnyHo (excrmuuTHO) ypebheme moceOHe ob6macTy onopesuBama y LUbY
ClipeyaBama IOpecKe eBasuje 40 Koje Moxke gohu Kpo3 yckmahusame Io-
C/IOBHMX OJHOCA NOBE3aHNX JIMIJA, IIa Ce IIOCTaB/ba IUTAmE Ja 1M Ha OBOM
MeCTy ¥Ma IPOCTOpa 3a IpMMeHy Hadena ¢aktuiurera? Mebytum, ykomm-
KO Ce IPUINKOM ofpehuBama mopeckor TpeTMaHa ogHoca usMeby mosesa-
HMX JIMIIA 3ayCTaBMMO CaMO Ha IPMMEHU IpaBWIa O TpaHCHEepHUM ILieHaMa
U yTambeHOj KaluTaaus3alyjy [JO/Ma3suMMO Ja alCypAHe CUTyauuje Ja TUMe
KPLIVMO Hayeno (aKTULINTETa M [ja HerOBO IOLITOBAe 3aXTeBa jOII jeflaH
KOpakK, ITo heMo mokasatu y paspajiu Koja cefu.

Ha oBoM MecTy MOpaMo IIOCTaBUTH [iBa IIMTamba Be3aHa 3a TyMadyeme
yC/IoBa 3a NpMMeHY Haderna (GakTUIUTeTa KaKO Cy IPeTXOHO V3/IOXKEHN.
Cprcky 3aKoHOAABall HUIZle HMUje M3PUMYMUTO IpelBU/ie0 YCIOBe 3a IIpU-
MeHy Haverma (akKTMIUTETa ¥ IpaBHA CUTYPHOCT OM Hajarana ja ce OHU
IpONIMIIy Kako OM ce crpedmnie MOTyhHOCTM 3a HeroBy NpPENIMPOKY YIIO-
Tpeby of cTpaHe mopeckux opraHa. Hadeno cakruuurera jecre opyscje
KOje je 3aKOHOJjaBal] CTaB/O Ha pacllojlarame IIOPeCKMM OpTaHuMa y CBPXy
CIIpeyaBama 3aKOHNTE HEIETUTUMHE IIOpecKe eBaslje, aly Ha4lMH Ha KojI je
wiaH 9 3IIIIIIA mpommcaH maje MpocTopa Aa ce OHO IocMaTpa Iupe, Kao
OIIITe HAYeJI0 IIOPeCKOr IOCTYIKA. [IpyrmM pedmma, Iopecku OOBe3HMU-
IVl HUCY OHeMoryheHU M3pUYMTOM 3aKOHCKOM HOPMOM Jia 3aXTeBajy fa ce
IJIXOBE IIOpecke obaBese YTBpAEe y CKIAfy ca HadenoM (aKkTUINUTETa, a Y
fa/beM TEKCTy OBOT paja heMo BujeTu ja ce MOTy jaBUTM CUTyanuje Kaja
Oy MM npuMeHa Havena GaKTUIUTETA y BEINKOj MepM IIOTOf0Baia. YKOIMN-
KO [IOBefeMO y NUTame jefjaH Off YCIOoBa 3a NMpMMeHYy Hadena QakTULUTETa
- IIOCTOjalbe €Ba3MOHOT MOTMBA, OHJA Hauelno (akTUIUTeTa IpepacTa 13
aHTH-a0y3MBHe HOpMe Y OIILITe HavesIo IOPEeCKOT IpaBa Koje 3axTesa of [1o-
pecke yIpaBe Ja IOpecKe YnmbeHuIle yTBphyje npeMa mUX0BOj eKOHOMCKO)
cyuTuHy 6e3 0631pa Ha TO Aa /M TO WJe Ha IITETy UM Y KOPUCT MIOPECKOT
00Be3HMKA, JOK MOpecKMM OOBe3HMIMMa OTBapa MOTYRHOCT ja 3axTeBajy
yTBphuBame mopecknux ob6aBesa IpeMa €KOHOMCKOj CYLITMHM, HAacCyIpoOT
¢dbopmu Kojy cy oHU camu u3abpani, y OHUM CIydajeBuMa Kafa 611 MM TO Io-
rogosaso. [TocMarpaHo U3 mepcreKkTuBe uba Hadena GaKTUIUTETa, OBAKBO
TyMademe 611 6110 allCyp/iHO, /i je MUII/bee OBOT ayTopa Jia je OHO IIpe-
Ma nocrojehoj Hopmu wiana 9. 3IIIITA nornyHo moryhe ¢ 063upom Ha He-
JOCTaTaK M3PUINTO HpeABuheHOr 3axTeBa 3a MIOCTOjalbeM €Ba3MOHOT MOTH-
Ba. lllTaBuiie y CpIICKOj CYy[CKOj IIPAKCH IIOCTOjU C/Iy4aj y KOME je TIOpecKN

15 Ibid.
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06Be3HIK YCIIEIIHO 060pHO pellierbe MOpecke yIpaBe y KOMe je Kao OCHOB
3a OIope3uBame y3eT 00K IIPAaBHOT IOC/IA KOji je caM IOPecK! 0OBe3HMK
yroTpe61o, npu 4eMmy je Cyh HpYMEHOM Hadena (akTUIMTeTa YTBPAMO [a
je mopecky o6aBe3y TpeOaso OZPENUTH Ha OCHOBY eKOHOMCKe CYLITHHE 6e3
063upa Ha ynorpetbeHy ¢Gopmy, LITO je 3a MOC/IEANIY UMao ocnobobheme
of; Iopesa.

YrpaBo y obrmacTy npuMeHe Hadena GakTUIUTETa 110 IIPUMEHM Ipa-
BIIa O TpaH(EPHNM I[eHaMa U YTalbeHO] KalUTaIN3aLjil MOXXeMO BUIETHI
CBe OIIACHOCTM KOje ce KPWjy U3 ImpuxBarama Havena (GakTummuTeTa Kao o-
IITET Have/la MOPECKOT MOCTYIKA, YMECTO Kao MCK/bY4MBO aHTH-aby3UBHE
HopMme. Crora Ou IpBU 3aK/by4aK OBOT pajia Ouo fma ce ofperda KojoM ce
ypebyje Haueno daxTuumTeTa M3MEHNM TaKO A He OCTaB/ba CYMIbY Y IbeHY
OCHOBHY CBPXY I JOMeTe IpUMeHe, Py 4eMy 611 HOBM TEKCT HOpMe 4IaHa 9
craB 1 n 2 3IITIITA morao ga rmacu:

Y cnyuajy ga Ilopecka yupaea, wiymauehu tiopecke uurbeHuye tpe-
MA HWUX080] eKOHOMCKO] CYWTHUHY, YIll6pgu ga je ogpeheHum cumyno6anum
upasHum Hocnom UpuKpuseH Heku gpyiu upasHu ocao, Upu uemy ce moxce
pasymHo Wepguiliu ga je jegan 0g 0CHOBHUX pa3sioia 3a UpuKpuearve gucumy-
n08anoi tpasHol fiocna topecka esasuja, 3a yuiephusare tiopecke obasese
OCHOB8Y UUHU GUCUMYTI08AHU UPABHU T10CAO.

IV IIpumeHa npaBuia o TpaHcpepHUM IleHaMa U yTalkbeHOoj
KallUTaan3anuju Kao MpBY KOPaK IpUMeHe Havena
dakTunurera

[TpumeHanpaBmIa o TpaHCcepHNUM IieHaMa I y TalbeHO]j KAl TaIN3aljn
ce orziefia y Moryhoj n3MeHu oIpe3uBuUX IIPUXOJa U pacxofia IIopecKor ooBes-
HUKa YKOIMKO IjeHe HacTajle U3 TPAaHCAKIMja ca MOBE3aHNM JIMIIMA HUCY Y
CK/IaJly ca Haye/IoM ,,BaH JOXBaTa pykKe", OffHOCHO YKOJMKO Ce He YK/Iamajy y
3aKOHOM IIOCTaB/b€Ha OrpaHmyena. Ilyrem mpoyyaBama eKOHOMCKE CYIITH-
He TpaHcaKIMje n3Mely noBesaHux nmira MoXKeMo Jla OpeayMO ca KOjuM ce
TpaHcaKyjaMa 13Mey HeloBe3aHNX /MIjA OHA MOXKE YHOPENUTH, a 3aTUM
¥ Jla IPOBEPMMO Ja /1 je TpaHcdepHa IleHa IOAy/lapHa OHOj OCTBAPEHOj U3
HE3aBMCHMX TPAaHCaKLyja. Y Cly4ajy yTameHe KanuTanausanuje, IpuMeHOM
3aKOHOM IpefiBubeHe ¢opMmyse [omasuMo O HajBUIIEr M3HOCA 3ajMa Ipe-
Ma II0OBEe3aHOM JIMIy Ha KOju ce obpadyHaTa KaMara MOXKe IIPM3HATU Kao
pacxop, mopeckor o6BesHmka. MehyTum, ocuM Tora IITO HaM Halaxy fa y
IOpecKoM OWIaHCy OOBe3HMKAa pacxof He NMpUM3HaMo WM Aa My yBehamo
omnopesuse npuxope, Hopme 3IIJITJT nac He ynyhyjy mta cy n fa nu yom-
IITe IOCTOje ApyTe MOC/efyle IpYMeHe NPaBIIa O TPaHCPEPHUM LieHaMa,

16  Bupu: mpecyna BpxosHor cyma Cp6uje, Y. 120/04 op 23. dbebpyapa 2006. ropuHe.
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OIHOCHO yTamweHo] kanuramsanuju. C pyre cTpaHe, Hadeno QpakTULUTETa
HaM TOBOPU Ja ce IMOPeCcK! TpeTMaH TpaHcakiyja usMeby mosesaHux mmua
He MO)Ke OTPaHMYMTY Ha Moryhe 1M3MeHe IOpeCKOr OMIaHCa HOPecKor 00-
BEe3HMKA.

IIpeTXogHO M3MI0KEHO Ce HajjeJHOCTABHUje MOXKE BUJIETU KPO3 IIpU-
Mep HopecKor oOBe3HNKa Kofi Kora je yTBpheHo fa je rmahao Buury ueny
CBOM IIOBE3aHOM JIMIIy IPWIMKOM HabaBke ofipehenux pobapa. IIpumenom
HpaBwIa o TpaHcepHUM IjeHaMa Moryhe je yTBpAUTH LieHY Te TpaHCaKLuje
Y CKJIajly ca Ha4eJIoM ,,BaH JJOXBaTa pyKe", aji ce Ipefi Hac II0CTaB/ba NTalbe
IITa IIPefiCTaB/ba OHaj e0 TpaHC(epHe LieHe KOji je IIPeKO OBe BPEIHOCTH U
koju Hehe 6uty nmpusHar kao pacxon? Victu npobyem ce jaBba 1 KOJ HOPMHU
0 yTamweHOj KalMTaaM3alyjy, Kaga 06Be3HNKy He Oy/ie IPU3HAT KaO PacXop
OHaj Jle0 KaMare Koju ce oOpadyHaBa Ha €0 3ajMa M3HaJ 3aKOHOM IIpOIN-
CaHOT orpaHmyema. JJpyruM peurmma, caMum ofibujameM fia ce 4eo CTBApHO
wiaheHe LieHe Mpy3HA Kao TPOIIAK, OFHOCHO yBehamweM cTBapHO HartaheHe
1eHe 3a ofpehenn usHoc, mWTO Cy ABe Moryhe moceanie mpuMeHe IMpaByIa
0 TpaHC(epHNUM LieHaMa U YTambeHO] KallMTaIn3alyji, OTBapa ce HeOyMNI-
I1a y IOIIefly IPUPOJe I OCHOBE M3HOCA 32 KOjM je pacXofi yMarbeH VI IIpH-
xop yBehaH.

Y cnyuajy npuMene ofpendu o TpaHchepHMM IieHaMa, OffHOCHO Ha-
Yella ,BaH [OXBaTa PyKe“ HEONXOJHO IIpOydYaBarme eKOHOMCKe CYIITHHe
TpaHcakiyje usMehy mosesanux nmija, 6u Tpebano fa HaM WU fla OLTOBOP
W fobpe Ioa3He OCHOBe Ja JoheMo [0 OAroBopa Ha INUTame IITa je TO
06Be3HMK Buile Iahao y TpaHcakumjyu ca CBOjUM IOBE3aHMM JIMLEM WU
3aIlITO je HeIITo HarrahyuBao Mame Hero IITO OM TO YMHMO y OFHOCHMA Ca
HernoBesaHuM jmieM. Koy yTameHe Kanuranusanuje, npefsubena ymnorpe-
6a maymanHe gopmyne Ham Hehe omakmatu myT jga gobemo no onrosopa
IITa NpeAcTaB/ba OHAj /leo KaMaTe Koju je IraheH Ha Jieo 3ajMa IpeKo 3a-
KOHOM ITpefiBuheHor orpaHnyera, Beh ce MOpaMo OKpeHy T U3BOPY U LWJbY
came HopMe. MebyTuMm, mpaBmna o TpaHcepHMM IleHaMa U O YTambEHO]
KaluTanusaluyju Hac He ymyhyjy Aa Tparamo 3a OBMM OATOBOPMMA, HUTHU
HaM OCKM IIOCPEIHO Y TOM IOCTYIKY He MOMaxy. TeK YKOIMKO IPUMEeHNMO
APYTM 3axTeB Hadeaa (aKTUIUTETa JIa aKO Ce CUMYJIOBAaHMM IIPaBHUM IIO-
CJIOM TIPMKpUBA HEKM JPYI¥ IIPaBHU II0Cao, 3a yTBphuBame mopecke oba-
Be3e OCHOBY UMHM AMCUMY/IOBAaHM IIPAaBHM II0CA0 M CIIPOBELEMO [0 Kpaja
yTBphuBame mmopeckor TpeTMaHa TpaHcakuyje usMeby nosesaHux nmma Mo-
YKEeMO TIOTITYHO MCITYHUTH HeTOB IPBU 3aXTeB Jja ce MOpPecKe YMIbEHNIIE TY-
Made IpeMa BJXO0BOj eKOHOMCKO] CYLITHHIL.

OHO IITO JOJATHO TOBOPM Y NPU/IOT CTaBy fia OrpaHMYaBarbe Iope-
CKOT TpeTMaHa TpaHCaKIMja u3Mehy ImoBesaHMX /mMIja UCK/bYYMBO Ha IIpa-
BIJIA O TpaHCQEepHMM IleHaMa U yTambeHOj KalUTalIu3aluju JOBOAU [0
KplIema 1 Hadena GpaKTUIMTETa, a/li ¥ Hadenla ,BaH JOXBaTa pykKe ce BUAU
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U3 YMIbeHNUIle a OM TaKBO OrpaHNMYaBame JOBEIO N0 MOryhHOCTH 3a Heo-
IpaBJaHe ITOpPecKe YIITefle Of CTPaHe IMOPeCKNX OOBE3HNKA, IITO Ce MOXKe
VIYCTPOBATH Ha jefHOCTaBaH Ha4dlH.

IIpeTnocTaBuMO fAa je CpICKO IPpUBPESHO APYLITBO A 3aBMCHO JNlle
CTpaHOT NpMBpeHOT ApyiTBa b, mpy 4emy ce jemuHa TpaHcakiyja usmeby
IBJX OI7Iefla Y TOMe Jla IPUBPEIHO APYIITBA A KyIlyje Off CBOT MaTMYHOT
npywtBa b oppehene mpousBozme koje mpenpopaje Ha CPIICKOM TPIKMINTY.
Ykonuko 61 LieHa IO K0joj IpUBPEFHO APYIITBO A HabaB/ba HaBeleHe IPO-
U3BOJie Off CBOI MaTMYHOT JPYIITBA OMia y CKJIafy ca HadeloM ,BaH JO-
XBaTa pyKe“ IeroBa onopesusa Zo6uT y oBoj ropuun 6u n3uocuma 100. Ha
TAaKO OCTBAapeHy HOOMUT IPUBPETHO APYIITBO A 61 IUIATIIO OpPe3 Ha AOOUT
npaBHMX 1una off 10, mok 6u Ha npeocTamux 90 Koju 6u 6MIM pacnoebeHn
MaTMYHOM [pymITBy b y 06nuKy nuBupenne 6mo obpadyyHaT mopes mo of-
6uTKy op 18 o 4,5 y 3aBUCHOCTM Off TOTa Jia /iU Ce NpUMerbyje UCK/bY4NBO
3IIOIUT win usmeby npskaBe pe3auaeHTCTBA IPUBPERHOr ApyiTBa b u
Cp6uje ocTOj1 yTOBOP 0 M36eraBarby JBOCTYPKOT OmopesuBama.'’ JIpyrum
pednma, y clIydajy ma cy opHocu usMeby npuspennux gpymraBa A u By
CKJIaJIy ca Ha4eJIoM ,BaH 0XBaTa pyke“ mopecku npuxon Cpbuje 6u ce Kpe-
tao usmeby 28 u 14,5. Mehyrtuwm, y cny4ajy na cy mehycobnu ogrocn nsmeby
A n b 6mmy ycriocTap/beHM Tako fia IPUBPEHO APYIITBO b cBOM moBesaHoM
nuiy A mpopaje Ipou3Bojie MO [aeKo BUIIOj IIeH! Off TP>KMIIHE U TO TaKo
fla IeroBy JoOMUT cBefie Ha 0, IPMMEHOM IIpaBMIa O TpaHCHEpHMUM ILieHaMa
6u omopesuBa JOOUT IPUBpPEFHOr APyLITBa A 6MIa IOHOBO JOBEfeHa Ha
100 (TuMe 1mTO 6U caMo Jieo pacxoia IO OCHOBY IieHa IUTaheHNx 3a HabaB-
Ky IpoM3BOJja 610 IPU3HAT y HOPECKOM OMIAHCY MPUBPERHOT pyLITBA A),
a mopecka obasesa Ha 10. 3aycraBbame yTBphyBama IIOPECKOr TpeTMaHa
TpaHacakuuja usmeby A u b Ha npuMenn npaswia o TpaHCPepHNUM IjeHaMa
MOBOAIM IO YIUTeZle Tope3a 3a MPUBPESHO APYWITBO b 3a 1je/10Kynan nsHocC
CPIICKOT TIOpe3a 110 OJOUTKY.

Kapa je y nuramy maBame 3ajMoBa u3Meby ImoBe3saHMX /uIia IOpecKa
yIITENA y OHOCY Ha y/Iarambe Y KalluTal ce MOXKe OCTBAPUTH U TOPEJ, TIpu-
MeHe IpaBWIa O yTameHOj Kamuranusauuju. Hamme, mako 360r mpumeHe
ofipefiéu O yTameHO] KaIMTa/lu3alljyl pacxof MO0 OCHOBY KaMare MOXKZa
Hehe OuTV IpU3HAT y mopeckoM OmmaHCcy o6Be3HuKa, unme he 6uru ypehana
HberoBa Iopecka OCHOBMIA, Moryhe je nsbehu mwmm ymamutn nopes mo on-

17 Ynan 40 cras 1 3IIOIUI npemsuba ma ce muBMpeHfe Koje Pe3MAEHTHM OOBE3HUK
ucmnahyje HepesumeHTHOM OOBESHUKY OIOpe3Yjy MOPe3OM IO OFOUTKY IO CTOILM Of
20% Koja ce IpuUMelbyje Ha OCHOBHILY KOja je jemHaKa 6pyTo MSHOCY HUBUAEHAN. YTOBO-
pu 0 u3beraBamy JBOCTPYKOT oHopesuBama koje CpOuja mpuMemyje ca IpyruM gpxa-
BaMa OTpaHMYaBajy MpaBO [ip)KaBe M3BOpa [ja JUBMAEHIE Omope3yje MO OfOUTKY, Ipu
YeMy ce TO OrpaHMYerbe, Kajla je y MUTamy BUCHHA opecke obaBese Kpehe ox 15 10 5%
6pyTO M3HOCA JUBMUAEHAM Y 3aBUCHOCTY Off OApenOM IojeaHaYHIX YTOBOpa.
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6uTKy Ha Kamare'S y Clydajy meHe MCITaTe OBEPUOIY KOjU je PeSUIeHT
Heke off ipXKaBa ca KojuMa Cpb6uja mpuMemnyje yropope o n3beraBamy ABO-
CTPYKOT OIlOpe3uBama, IITO He 6u 6110 Moryhe fia je yMecTo ucIiate Kama-
Te IOIWIO [0 paciopene AuBuAeHe. IpyruM pednma, IpaBuIa O yTambeHOj
KanuTanusanuju Hehe 6uTy OBOBHA [ja YCIENIHO CIIpede HOpecke 06Be3-
HJMKe — IIOBe3aHa JMIja fla cBoje MehycoOHO (uHaHCHpame yCIIOCTaB/bajy
Ha Ha4MH KOjy HUje y CKJIaJy ca OHMM Ha KOju Hamaa3umo Kop MmebhycobHo
He3aBJMCHMX JIMLA M3 IIPOCTOT pasjiora IITO M IIOpeJ HaBeeHUX HOPMIU
brHaHCHpame ITyTeM 3ajMOBa, HAPOUUTO Yy CIydajeBMMa Kajia je Moryhe y
nornyHocTy u3behu mopes 1o ogOUTKY, ¥Ma OYNUI/IEHE ITOPECKe IPETHOCTI
Y OHOCY Ha y/Iarame y KaIluTal.

IIperxogHa nBa mpuMepa Koju yKasyjy Ha HELOBO/bHOCT 3aBpLIETKa
yTpbuBama mopeckor TpeTMaHa TpaHCakKIuja m3Meby moBesaHMX /mia Ha
NpYMEHM Ofipefdy O TpaHChHEpHMM IleHaMa M yTambeHO] KallMTaIu3aLuju
Be3aHU Cy 3a IpeKorpaHN4YHe TpaHcakuuje. Majga 61 mpaBuIa O yTambeHO]
KanMTaau3alyju ¥ TpaHCPEepHUM IleHaMa Koj TpaHcakuymja u3Mebhy mose-
3aHMX JIMIA Koja Cy cBa fomahy pesupieHTH Tpebaa Ja CBelly OOpe3VBarbe
U3 yI7Ia TIOpe3a Ha JOOMT IpaBHMX JIMIIA HA OHAj HMBO KOju OM ce 0OCTBAapuo
Y CK/Iafiy ca Haue/loM ,BaH JOXBaTa pyKe“ M HadenoM (aKTUIUTETa, OfHO-
CHO Ja 4ak 1 yBehajy mopecku TepeT 3a OHOr 0OBe3HMKa Ha KoOra je ZoOuT
npeHeTa y3umajyhu y o63up ma aMBujeHe OCTBapeHe Off APYTYUX MOPecKuX
pesusienTa Cpbuje He ymase y omopesuse INPUXOJe Pe3NIEHTHOr 0OBE3HM-
Ka Iope3a Ha JOOUT NpaBHMX /IMIQ, ~ U Y OBUM CIydajeBMMa ce, JOHYLIe
PeTKo, jaB/bajy MOTyhHOCTM 3a HeolpaB/jaHe TTOpeCcKe YIITefe Koje Ce jeNHO
MOTy CIPeYNTH YKONMKO Ce YTBphuBame IIOpecKor TpeTMaHa TpaHCaKIuja
nsMel)y ToBe3aHMX NuIla HACTABY IO IPUMEHM MPABIIA O TPAaHCHEPHNM Ije-
HaMma ¥ yTameHoj Kanutanusanyju. Mehytum, kako he ce xop TpaHcakiuja
nsMeby fiBa cpIicka mopecka pesujeHTa IPETXOJHO OIVCaHe MOTyhHOCTH
3a HeolpaBJlaHe IIOPecKe yIITee jaB/baTi IIPe Ha TePEHY APYIUX MOPECKUX
00/MMKa Hero Koj mopesa Ha BOOUT NMPaBHUX JIMIA, HEOIXOflaH je MOJATHU
OIpe3 y IOI7IeAy pYMeHe Hadena GaKkTUIUTeTa.

18 Kao u y cnyyajy auBupeny, wiaH 40 cras 1 3IIIITI npepsuba na ce kamare Koje pe-
3UJIeHTHM 06Be3HUK McIuTahyje HepesuIeHTHOM 00BE3HMKY OIIOpe3yjy IMOpe3oM IO Ofi-
6uTky 1o cromu of 20% Koja ce IpMMemYje Ha OCHOBUILY Koja je jemHaka 6pyTo M3HOCY
KaMare. Y HeKUM Of yTOBOpa 0 nsberaBarmy JBOCTPYKOT omopesuBama koje Cpbuja ma-
Hac IIpuMelbyje, Ip>KaBU U3BOPA je Y MOTIYHOCTU OJy3eTO IIPAaBO Jja OIOpesyje Kamare
KOje IbeH pe3ufeHT uciutahyje pesuneHTy apyre fp)kaBe yroBopHuile (3a IpuMep BUAM:
w1 11. Yrosopa msmehy COP] n Kpamesune Xomanpuje o msberapamy ABOCTPYKOT
omopesNBame y OFHOCY Ha JOXOJAK 1 MMOBUHY, ca IIporokonom, Cryxbenu nucii COP]
- Mehynapogru yropopu 6p. 12/82), ok je y BehuHu yrosopa To mpaBo OrpaHIYEHO Y
IOITIeNy BUCKHe mopeckor onTepehema 1 To usmeby 5 u 15% y saBucHocT! off ofpenon
II0jefiTHAYHUX YTOBOPA.

19  Bugn: un. 25 cras 1 3ITITI.
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V IIpumena Havena pakTnnuTeTa N0 OKOHYAKY NPUMEHE
npaBwiIa 0 TPaHCPEPHUM I[eHaMa M YTalbeHOj KaMTanu3aljn

I[To oxoHYamwy NpUMeHe MpaBuIa O TPaHCHEpHUM IieHaM U YTabeHOj
KalMTaINU3alyjy CyOueHM CMO ca JeIMMMWYHMM OfTOBOPOM Y IIOIVIEy CBe-
00yXBaTHOT IIOPeCKOr TpeTMaHa TpaHcakuuja uamely MmoBesaHMx mnIa.
Ipyrum pednma, Kao LITO je TO 00jalllbeHO Y IPETXOXHOM Je/y OBOT pajia,
ozpebeH je mpuXBaT/BMBY HUBO IMPUXOJA U PACcXOfa IOPECKOr 0OBe3HMKa U3
IETOBNX OfJHOCA Ca MOBE3aHMM JIMIVIMA, A/l je U Jja/be 0CTajo HeoppeheHo
fla TN ¥ KOjy Toce6aH MOPecKy TpeTMaH Tpeba IPUMEHNUTH Ha OHaj €0 IIpH-
XoJla 1 pacxofia 3a Koju je oxipeheHo fja m3mase 3 OKBMpa Hauena ,,BaH JO-
XBaTa pyke*.

BpaTnmo ce caa OCHOBHMM IIPETIOCTaBKaMa 3a IpUMEHY Haderna (ak-
tunureTa. [IpuMena ommrer npaBuia cappkasor y wiany 9 3IITIITA nehe
OUTK CIIpedeHO MOCTOjarbeM Ofpefoy O TpaHCPEPHUM IjeHaMa U YTameHO]
KalMTaaM3alyjy 3aTo IITO OHa He ypeDyjy mopecku TpeTmaH, ocum y mo-
IJIeffy IIpaBa Ha IIpM3HaBambe pacxofa 1Wm obasese Ja ce yBehajy omopesnsnu
HpUXOAY 00BE3HNKa, OHOT Jie/la IIPYUXOfA V/IM Pacxojia IIOPecKor 0OBe3HMKa
KOj¥ OICTYIAjy O M3HOCa ofipeheHor myTeM Haverna ,,BaH JoxXBara pyke", ofi-
HOCHO IIpaBUJIa O yTambeHOj KanuTanusauuju. [IpyruM pednma, He MOCTOjU
1oceOHO MpPaBUIIO Koje 61 leporupao MpYMEHY OIILITeT.

Jla 11 je y KOHKPETHOM CIIy4ajy FOIUJIO /10 M3UTPaBarba 3aKOHa, OJJHO-
CHO Jla /1 je MOpecKy 0OBe3HNUK YIOTPeOMOo HeKM BeIITAauKy MpaBHY OOINK
YMECTO OHOI'a KOju PE€JOBHO OAroBapa IIPaBHOj CYLITMHMU, je BeEOMa TEIIKO
YTBPAUTU U OMJIO OY M3y3eTHO OIIACHO Jja IOPECK) OPraHy OJIaKO CMATpajy
fia je OBaj YCIOB 3a NPMMEHY Hadena (akTUIUTeTa ucIymweH. Mehytum, y
CTy4ajy Kajia IleHe IOpPecKOT 0OBe3HMKa HUCY y CKIaJy ca Hade/oM ,BaH
JloXBaTa PyKe®, OHOCHO KaJla je HMBO IeroBe 3aJy)KCHOCTY M3HaJ OHOTa
KOj/ je HMpONNCaH IpaBWIMMa O yTalkeHO] KalMTalIM3alujy, PasyMHO je
IPEeTIIOCTaBUTH Ja je TpaHChHEepHOM 1IeHOM WM KaMaToM Ha Jieo 3ajMa Ipe-
KO OrpaHMYera 3a yTalbeHy Kamuraansauujy obyxsaheHa u IjeHa 3a HeKy
npyry Tpancakuujy. Ilopen oppehuBama mocrojama onpehene npukpubeHe
TpaHCaKLMje, TOC/IeNbY KOPAK Y MMPOBEPYU UCIYHEHOCTH YCI0Ba 3a MpUMe-
Hy Havesa pakTULMTeTa JIOKU ¥ YyTBphUBamy OCTOjatba eBa3MOHOT MOTHBA
KOJI TOPECKOT 0OBE3HNMKA 3a IIPYMEHY CTPYKType Kojy je ymorpebuo. IIpet-
XOJIHO U3JIOXKEHE MPETIIOCTaBKE HaM MOTY HOCTY>XKUTI KaO OCHOBA 32 Ja/by
aHa/nM3y, Ipu 4eMy O6u TpaHC(epHUM IeHaMa M YTameHOj KalUTaInu3anyjn
MOpa/M Jja MPUCTYIIMMO OJBOjEHO.
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1. Ilpumena Havena paKkTHIVITETA IO MPMMEHN MPABUIA O
YTalkeHOj KanuTaIn3anuju

Y cny4ajy yrameHe KallUTaausalyje CpyK HOpMe ce Hajlasy y clpeda-
Balby MOBE3aHNUX /IMIIA /la KOPJCTE 3ajMOBE YMECTO y/larama y KalMuTaj Kao
o6mmka GpMHAHCHMpPamba Ha HAYMH KOju OM OCTYIAO0 Off OHOT KOjy HalTa3uMo
KOJ HENOBE3aHMUX MMIa. [[pyruM pedmuma, YKOIMKO jeé HUBO 3aJy>KEHOCTU
nopeckor o6sesHuka Behu on oHor mpensubeHOr ImpaBUINMa O YTaHmEHO]
KallMTalIM3alyjyu [OCTaB/ba Ce IUTambe IITa IPeJCTaB/ba OHAj [ie0 Kamare
maheH Ha [leo 3ajMa IPeKO OrpaHNYena U Ja I My Tpeba JOofenuTy mo-
ceb6aH MOpeCKM TPeTMaH.

Ysumajyhu y 063up 1 HOpMI O yTalbeHOj KallUTaMNu3aIuju, Kao o-
TMYaH 3aK/by4yaK Ce VI3BOAM OHaj Ja Y C/Iy4ajy 3ajMa OffoOpeHOr Of CTpaHe
MaTUYHOT APYLITBA CBOM 3aBJMICHOM IIOB€3aHOM JIMIY, /€O KaMaTe Koju ce
Ha IIpU3Haje Kao pacxofl y MOpecKoM OMIaHCy MOpa IpefCcTaB/baTy AVIBMU-
IeHAy Koja je MaTMYHOM JAPYIITBY paclofie/beHa Kpo3 McITaheHy Kamary,
ITO je MOCTIeNANIIA IPUCTYTIIA Ja M3HOC 3ajMa IIPEKO OTPaHNYErha 33 YTabeHy
KallMTa/1M3alyjy peMa eKOHOMCKO] CYLITHHM IIPe[CTaB/ba ylarame y Kalu-
Tas nosesaHor nmuua. C gpyre ctpaHe, Moryhu cy ciy4ajeBu y Kojuma je Ma-
TUYHO JAPYLITBO AY>KHMK, a 3aBMCHO ITOBEPWIALl, IPU 4eMy OU, TyMadewmeM
IpeMa €KOHOMCKOj CYIITMHM, KaMaTa Ha M3HOC 3ajMa IPEKO OrpaHu4Yerba
IIOCTaB/bEHOI MpaBWIMMa O YTalkeHO] KalmuTalnu3aluju INpefcTaB/bana
ynarame y KallTaja TOT 3aBUCHOT IIOBEPMOIA Of CTpaHe MaTUYHOT [PYILT-
Ba.

YKONMKO ce TIOACeTHMO Jia je 3a IpUMeHy Haderna GaKTHUIUTeTa Heoll-
XOJIHO YTBPAUTH U IOCTOjarbe €Ba3OHOT MOTVBA, MOTyhe je BeoMa 3Ha4ajHO
cysutu 6poj crydajeBa y KojuMma Ou [0 OmmMcaHe #pexsanudukayuje sajma
y KaluTan U CXOfHO TOMe KamaTe y AMBUeHAy Morno jga pobe. Hamme, y
cmydajy 3ajMoBa m3meDy [iBa pesusieHTHa NOBe3aHa JIMIA, €BA3MOHM MO-
TUB II0 NPMMEHN IpPABUIA O yTarkbeHOj KaNUTanusanuju Hecraje. Jy>XKHMK
BUIIIe He MOXKe Jia ofi0uje o6padyHaTy KaMaTy Kao Pacxoj, MOK ITOBepyIalj
yK/bydyje y CBOje omope3uBe IPMXOfie OCTBAapeHy Kamary, Mako 6u fa je
yMecTo Kamare 6uia pacrofie/beHa IUMBMIEH/IA OHA ¥IMaja TPETMaH HeOoIlo-
pesusor npuxona.*’ VicTu 3ak/bydak o HeCTAHKY eBa3MOHOT MOTUBA IO TIPH-
MeH) IpaBWIa O TpaHepHNUM IleHaMa O6M ce MOTrao M3BeCTH M y CIydajy
3ajMOBa KOje 3aBUCHO APYIITBO Off06paBa CBOM MAaTUYHOM [IPYLITBY, Ie Ou
IPYMEHOM Hadela (aKTUIMTeTa KaMaTa Ha Jleo 3ajMa M3HAJ OrpaHuYerbha
NOCTAB/bEHOI IPABWIMMA O YTambeHOj KanuTaaM3alMju IpefcTaB/baia
ynarame y KaluTaa 3aBUCHOT JAPYHITBA Off CTpaHe MAaTUYHOT JpyIITBa. 3a-
BJICHO JIPYIITBO O) HaBefleHy KaMaTy IIPU3HA/IO Kao IPUXOH, IITO He 611 610

20 TIlopcetmmo ce pa mpema wi. 25 3IIIOIIT fuBReHfe Koje jefjaH pe3MEHTHU 0OBE3HMK
OCTBapy Off IPYTOT Pe3UIEHTHOT 0OBE3HIKa He yylase y HheroBe OopesyuBe IPUXOfie.
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CITy4aj Jia je yMeCTo IyTeM KaMaTe Ha 3ajaM JIOLIO JIO y/larama y KamuTail,
[OK MaTUYHO APYIITBO Iy He 61 MOIJIO [a MpU3HA Ka0 PacXof LITO 6u 6uo
C/Iy4aj [ja je MCTU M3HOC YIOXWIO y KallUTaad 3aBUCHOT ApylTBa. Jpyrum
pedrma, 1o IpMMeHM IIpaBIIa O yTalbeHOj KanuTanusanyju n3Meby nsa mo-
Be3aHa pesyJeHTHa NI, Iopecko onrtepeheme ayxHuKa he 6uTy jemHako
OHOM KOju 6 IOCTO0jao y CIy4ajy fia je M3HOC 3ajMa, OBHOCHO Kamare yIo-
JKEH Y 1beroB KanuTas, 1ok he mopecko onrepeheme nosepuora 6uru Behe.

Y cny4ajy mcnmare Kamare off CTpaHe pe3sUIEHTHOT NY>KHMKa Hepe-
3MJIEHTHOM IIOBEPMOIY, MCTH 3aK/by4aK ce MOXKe JJOHETU Yy CIy4ajy Kaja ce
nsmehy Cpbuje n fpkaBe pesuieHTCTBA IOBEPHOLA He IPIMemYje YTOBOP O
usberaBamy JBOCTPYKOr onopesuBama. C 0631pOM Ha HEOCTATaK pas/iKe
y BUCHHM TIOpe3a 10 OffOUTKY Koju moraba kamare 1 IMBUJIeHIE, KaO U HA TO
fla je OCHOBUIIA 3a IIOpe3 Mo OfOUTKY MCTa Y Cay4ajy ob6a ob6mMKa mpuxona,
IO IIPUMEHN TIPABIUJIA O YTalbeHO] KalMTaIu3alyjy ce mopecko ontepeherme
IY>KHMKa CBOZIM HA OHO KOje 611 II0CTOjao y CIy4ajy UCIUIaTe JUBUCHE, JOK
ce KoJI IoBepHuolLa mopecko onrepeheme He Memba, C 063MPOM Ha TO Jia je OHO
UJIEHTUYHO M y C/Iy4ajy KaMaTre M y CIy4ajy AuBupenpe. Mehytum, ykomiko
ce n3mebhy Cpbuje u fpxaBe pesuieHTCTBA OBEPHOLIA IIPUMEYje YTOBOP O
n3beraBamy IBOCTPYKOT OIOpe3MBamba OHZIa ce MOXKe johu o cutyanuja y
KOjMMa je MOPeCK) TPeTMaH IOBEpMOoLa HEPe3UEHTa ITOBO/bHMjI Off OHOTA
KoMe 611 61O IOIBPTHYT y CIyYajy fia je YMeCTO 3ajMa YIOXKNO Y KaIluTasl
CBOT IIOBE3aHOT /JMIA M YMECTO KaMaTe OCTBApMO [AMBUIEHAY IIO OCHOBY
CBOT y/Iarama ¥ TO IIPBEHCTBEHO y CIy4ajy IIpUMeHe YroBopa O usberaBamy
IBOCTPYKOT OIOpe3uBama Ca OHMM Jip)KaBaMa ca KojuMa je mpepsuheHo
oTIopesMBarbe KaMaTe MCK/bY4MBO y APKaBy pesujieHTCTBa moBepuora.’! C
IpyTe CTpaHe 3a CPIICKe IOpecKe OpraHe ce Yy CIy4ajy IpMMeHe YITOBOpa O
n3beraBamy JBOCTPYKOT OIOpe3MBama MOXKe IMOCTABUTH NMUTAE f1a 1IN je
MOXXJIa 3a BbUX II0OBO/bHIjE Ia He y/Ia3e Y IpeKBaan(uKoBame 3ajMa y Kamm-
Tas, OJHOCHO AMBUAeH[e y KamaTy. HauMe, y cmydajy npekBamudukaiuje
nocrojama 6m MOTYhHOCT [ja Hepe3U[eHTHM IOPeCKM OOBE3HMK OCTBApyU
IpaBO Ha IIPMMEHY yroBopa o 130eraBamy ABOCTPYKOI ONOpe3UBama, a
TYIMe U IIPaBO Ha IPYMEHY HIDKe IOpecKe CTOIle Iope3a 110 Of0UTKY KOjy
on mpenuba 3a muBUmenye,” MOk 61U yroBOpU O M36eraBary ABOCTPYKOT
OIope3MBama IO IpaBIWIy oMoryhaBamy fla ce ImopecKa CTOMNa Iopesa I0o
opbutky mpepsubena gomahum mpaBoM (20%) mpuMeHM Ha Kamary o6-

21  VYrosopu o msberaBamy JBOCTPYKOI omopesyuBama ca Hemaukom, Hopsemkom, ®un-
ckoM, Ppannyckom, Xonanamjom u lIBenckom.

22 C o63upoM Ha TO [ja CPICKM IIOPECKM OpPTaHyM JO Cajfia HUCY HUKAja CIIPOBENIM
IpekBaIMUKALNjy 3ajMa y KallUTal M KaMaTe Y AUBU/EH/Y [0 OCHOBY IIpMMeHe Havesa
dakTMIUTETA U NIPAaBUIA O YTaHbEHO] KalUTaNIN3alMji, MOPaMO OCTaBUTU OTBOPEHVUM
INUTambe Jja MU 01 OHY y OIMMCAHO] CUTYAIMjy HO3BOMMIIM IIPUMEHY OApendy yroBopa o
usberaBamy JBOCTPYKOT ONOpe3yBamba Koje ce OfHOCe Ha IMBMACHE.
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padyHaTy Ha OHaj fleo 3ajMa KOjy HMje y CKIajly ca HauyelIoM ,BaH JOXBaTa
pyke? mrro 61 y cnydajy Cp6uje yBex 6uio BuIIe off CTOIe Koja ce Tpe-
Ma yroBOpMMa O M30eraBamy JBOCTPYKOT OIOpesyBama IpUMemyje Ha Iu-
Bupenzie (5-15%). MehyTum, mogceTnmo ce fja CpICKa MpaBUIa O YTalbeHO]
KalMTaaM3alyjyu He IPUMeRYjy Hadero ,BaH JoXBaTa pyke” fa 6u ogpenma
HajBUIIM HUBO 3ay>KEHOCTU IIpeMa MOBEe3aHMM JIMLMMA, I1a 61 CTora Io-
peckuM o6Be3HMIMMa OuIa oTBOpeHa MoryhHOCTM fia TOKasyjy fa je HUBO
IUXOBE 3a/[y)KEHOCTY y CKIajly Cca HauelIoM ,BaH JOXBaTa pyKe®, IITO OM,
YKOIMKO OM IOCTYIAK JJOKasyBama 01O yCIellaH, JOBEIO O TOra fia e, y
OZICYCTBY mpekBanudukaiyje, 1 Ha Jeo Kamare Koju ce mnaha Ha geo 3ajma
M3HAJZ, OHOT yTBphEHOr HpyYMeHOM IpaBM/lIa O YTAaHEHO] KallMTaTN3UILIUjU
IpMMembYje IIOPeCKY TPeTMaH IpeiBuheH yroBopoM o nsberaBarmy ABOCTPY-
KOT OIIOpe3Bama 3a KaMmare.

3ajMOBM Koje OM CPIICKO 3aBJMCHO [IPYIITBO Of0OpaBaJo CBOM Hepe-
3UJICHTHOM MaTMYHOM JPYIITBY Cy BeOMa PeTK!U 360T CTPOTVX OrpaHNYerbha
y TOIVIefy OBAaKBUX TpaHCaKIMja, Ipy YeMy y HbUMa HeMa MecCTa IIpUMeHN
IpaBl/JIa O YTalke€HOj KallUTaaM3aLMj/ M3 IIPOCTOT Pasjiora IITo Jy>KHUK Huje
HOZIIOXKaH onope3uBamwy foburn y Cpbuju (ocuM ako Ha HbeHOj TepUTOPUjU
He 00aBjba IIOC/TIOBaIbe IIPEKO CTa/lHe IOCTIOBHE jeVHUIIE).

Harma npeTxopiHa aHanmm3a je Iokasasna fja 6u mpuMeHa Havena GakTu-
LUTETa IO IIPMMEHM IIPaBIJIa O YTarbeHOj KallMTaIu3alyjy 3a CPIICKe Iope-
CKe OpraHa ¥Majla BeoMa OTpaHIYeHM 3Ha4aj I TO y Cy>KeHOM 6pojy crydajeBa
KOjM Cy Be3aHM 3a yroBope 0 13berapamy BOCTPYKOT OlopesuBama. Tpeba-
710 6V IpUMeTUTH Aa 61 OHa MOXKJA IIpe MOTOI0BaIa HOPeCKUM 0OBe3HMIIN-
Ma KOju 61 MOI/IV Jla 3aXTeBajy IpMMeHy Hadelna paKTUIUTeTa 110 MPUMeHI
IpaBI/Ia O yTalbeHOj KalMTaIn3anyjyu 4uMe 611 06e36enmmm 1a BbIxXoB mope-
CKM TPeTMaH J Ha HUBOY IIOBepMOLia I Ha HMBOY HY>KHMKa Oyle MICTOBETaH
OHOMe KOjy OM IIOCTO0jao y CIy4ajy [ja je YMeCTO IIyTeM JlaBama 3ajMa Io-
BE3aHOM JIMITy UCTY M3HOC CTaB/beH Ha PacIojiaraibe Kpo3 y/larame y Hheros
KanuTasl.

2. Ilpumena Havena ¢pakTUIUTETA IO MPUMEHHU NPABUIA O
TpaHcdepHUM LeHaMa

Kao u y cnydajy yTameHe KamuraamMsanuje M IO IPUMEHM IIpaBuIa
0 TpaHCEPHMM IjeHaMa Ce II0CTaBajba IUTabe LITA IPEJiCTaB/ba OHAj JIeo
IleHe TPaHCAKIMja IIOPeCKOr 0OBe3HNMKA Ca TI0OBE3aHVM JIMIMMA KOjU OfCTY-
IIa Off M3HOCA KOju 61 610 yCK/Iagy ca HaueloM ,,BaH I0XBaTa pyKe, Ha Koje
O[ITOBOP MOXKEMO JaTM CaMO IIPUMEHOM Hadena ¢axtuuurera. IIpuMeHa

23 Bupnm: unan 11 craB 6 Mopen-konsennuje OEIJ] o nopesuma Ha 10XOflaK M HAa UMOBMU-
HY.
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Havesa paKkTUIUTETA HHUje CIIpedeHa IOCTOjameM CHelIYHOT IpaBuIa C
063upoM Ha TO fia ofpenbe o Tpancepuum nenama 3IIOTIT He oppebyjy
HOpeCKM TPeTMaH OHOT Jie/la lieHa TPaHCaKIMja Koje je Topecku 0OBe3HUK
MMao ca IIOBE3aHNUM JIMIleMa KOjM M3/Iasy M3 OKBMpPA Hayefa ,BaH J0XBaTa
pyke®, ocuM mTo oHeMoryhaBajy fa ce TakaB M3HOC IIPM3HA K0 PACXOJ] WM
ra yK/by4yjy y omnopesuBe Ipyuxoje 0OBe3HUKA.

YommraBameM je Moryhe ompenutu aBe curyaunuje.

a) YKONMKO ce YTBPAM Ja je IOpecKy 0OBe3HNK IpeMa CBOM IOBe3a-
HOM /Iy uMao Behe pacxofie mim Mamwe HpUXOfie Of OHUX Koju 6m Ommn
OCTBapeHM y CKJIaJly ca Hauye/IoM ,,BaH JJOXBaTa pyKe®, Ipy 4eMy Huje Moryhe
npoHahy 6MI0 KOjy IPUKPUBEHY IIOC/IIOBHY TPAaHCAKLMjy Ca TUM MCTUM IIO-
BEe3aHVM JIMIeM Koja je 6ua maaheHa kpos TpaHCdepHe IieHe, OHA ce Kao
JIorMYaH 3aKk/bydak HaMmehe cTaB fja HermpuaHatu pacxopu win yBehanu npu-
XOfIU TIPEJICTaB/bajy (KOHCTPYKTUBHY) IMBUIEHAY>" ¥ fla 611 Kao TaKBU Tpe-
6anu ga 6yny onope3zoBann. Tpeba umary y BUAY Jia Ce IPETXOIHO U3/IOXKEHN
3aK/by4aK MOXKe M3BECTH Y C/Ty4ajy HEMOCPERHOT OfHOCa n3Mehy MaTuaHOT 1
3aBUCHOT APYIITBA, anu fa he oH 6uTu foBefeH y nurame, nn he 3axTeBatn
IOIATHO MPETIOCTaB/balbe HOBMX OfHOCA M3MeD)y IToBe3aHMX /NIIa, YKOIUKO
ce JOOUT IMPEHOCH ca MAaTMYHOT APYLITBA HA 3aBVMCHO, OFHOCHO M3Mmeby T3B.
cecilipuHCKUX TIOBE3aHUX MLA. Y CIy4ajy fa ce ZOOUT IPeHOCU ca MaTud-
HOT JPYIITBA Ha 3aBMCHO APYILITBO, EKOHOMCKA CYIITHHA OM yKasuBaaa Ha
y/Iarame y KamuTaja TOT 3aBMCHOT [PYLITBA YMECTO Ha PacCIofeNny JUBU/EH-
me. Kaga cy y nuramy opHocu m3Mmel)y ceCTpMHCKUX ITOBe3aHMX /INIIA, I1O-
pecke uMmeHuIle 61 ImpeMa Hadelny (pakTULUTeTa Tpebano yCKIaJUTI TaKo
Jla OfiCIMKaBajy HOBOHACTajIe OfHOCe (pacrofena AMBUAECHAM KPO3 HM3 I10-
Be3aHNX JIMIIA Koju je mpaheH ymarameM y KaluTasa y CympoTHOM cMepy).>
ITopeckn opranu He 61 MManu 06aBesy Aa JOKasyjy Aa Apyra HpUKpUBeHa
IIOCTIOBHA TPaHCaKIMja He MOCToju, Beh 61 TepeT mokasa 610 Ha IOpeCcKOM
00Be3HMKY. Y C/Iy4ajy Ja je MOpeckyu oOBe3HMK 3aBMCHO ApyIITBO Itahao
IleHe BylIe Wiy HamtahuBao IjeHe Mame Ofl OHUX Koje 61 Owe y CKmagy
ca Have/lOM ,BaH JOXBaTa pyke“ CBOM Hepe3NAEeHTHOM MATUYHOM [PYyLIT-
By, OHZIa 61 Ha m3HOC yckmabema 6uo gyaH fa obpadyHa ¥ IUIaTH IOpe3
0 OBOMUTKY IO CTOIM IPOINICAHOj ZOMahyM IMpaBOM WU €BEHTYaIHO yTO-

24 VmopegHO IMpaBHO MOCMAaTpaHO y OHVMM [Jp)KaBaMa Koje OIOpe3yjy T3B. ceKkyHgap-
He impancakyuje (eHIT. secondary tramsactions), OZHOCHO Koje NOCTEZHO CIPOBOfE
oIOpe3NBare [0 IPYMeHM IIPpaBIIa O TpaHCHEPHUM IjeHaMa OHOT Jie/Ia LieHe KOji je 13-
BaH M3HOCA YTBPheHOr IprMeHOM Hadera ,BaH HOXBATa PYKe', IPETeXHO Ce IpuMembyje
IIPUCTYH BUXOBOI TPeTMaHa Kao (KOHCTPYKTMBHe) JUBMAEHIE, JOK ce pebe momemyje
TpeTMaH (KOHCTPYKTMBHOT) 3ajMa UM INOCHAENMYHO IIpuxopa of Kamare. Bumm: OECD
Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, OECD,
Paris, 2010, ctp. 152.

25 Bumm: OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax
Administrations, ctp. 152-153.
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BOPOM 0 nsberaBamy IBOCTPYKOT omopesuBama.’’ Mehytuwm, y cnyuajy msa
pe3NIeHTHA [TOBe3aHa /IMIja, OHaj IIOpecKy 0OBE3HMK Ha Kora je JOOUT mpe-
HeTa TpaHC(EpHOM IIeHOM 01 JOC/IEHOM IpeKBanmupUKalujoM OBUX MpHU-
XOfla y AMBUJIEHAY OCTBApHO IIOTOJHOCT YMalbelha CBOjMX ONOPE3NBUX IIPU-
xoffa. MoryhHocT 3a ocTBapuBame Iopecke IIOTOFHOCK 01 ce TOjaBuia u 'y
CIy4ajy Kaja je ZOOUT ca MaTUYHOT [PYLITBA IPeHeTa Ha 3aBUCHO [IPYLITBO,
I/le MATUYHO APYLITBO He 61 MOIJIO Jja IpU3Ha U3HOC U3BaH OHOT ofpehenor
IpUMEHOM Hadvella ,BaH [OXBaTa pyke“ Kao pacxof, anm Ou 3aTO 3aBYCHO
APYLITBO MOIJIO a 33 KOPECIIOH/IEHTHM) Jie0 CBOjUX IPUXOfia 3aXTeBa TPeT-
MaH y/arama y KaluTaa MTo OM BOAWIO YMamelhy HeroBUX ONOPe3MBUX
IPUXO/a.

C 0631upom Ha TO Ja y CIy4ajy ABa pe3NJeHTHA [TOBe3aHa /IMIA Ha-
4e/THO HMje MOryhe Iperno3HaTy eBa3MOHV MOTUB IIO NIPMMEHU IIpaBUIa O
TpaHCc(epHNUM IleHaMa, TOPEeCKY OpraHy He 61 MManu MOryhHOCT fa mpuMe-
He Hauerno GaKTUIUTETA Y CIydajeBUMa Kaja 6y TO 6110 Y KOPYUCT MOPECKOT
00BE3HMKA, a/IM Ce NOCTaB/ba MNUTambe fa i OY TO MOI/IM Ja 3aXTeBajy IO-
pecku ob6BesHMIy nMajyhn y Buny HeonpeheHOCT HOpMe 0 Haueny dakTu-
IIUTeTa y CPICKOM IOpecKoM ImpaBy. lllTaBuiie, yKommko Hadeno QakTuum-
TeTa MOCMAaTPaMo Kao OIILITe HavyeJl0 OPEeCKOT MOCTYIKA 3a YNujy MPUMEHY
IIOCTOjarbe €Ba3MOHOI MOTMBA YOIIITe Huje IMoTpebHOo, Moryhe je TBpaUTH
na Ilopecka ympaBa 1Ma o6aBesy Ja JOCIEIHO CIIPOBefie OIOpe3uBame I0
IPUHLUIY eKOHOMCKe CYIITVHE M Ha OCHOBY AVCUMY/IOBaHe TPaHCAKIMje U
[a VICK/bY4M U3 OMOPE3MBMX IPUXO[A IMOPECKOT 0OBE3HMKA OHAj [leo IleHe
KOjy je OCTBapMuO M3 TpaHCaKlMja ca IOBE3aHMM JIMLEM 3a KOjy ce MOXKe
YCTQHOBUTH Jia TIPEfiCTaB/ba AVBULCHAY WIN yIarambe Y KaluTall.

6) Y cny4ajy kaja TpaHcdepHa IieHa ITOPECKOr OOBe3HMKa 3a jedHy
TPAHCAKIVjy OACTYIIA OFf M3HOCA YTBPHeHOr IpyMeHOM Haderna ,BaH JOXBaTa
pyke®, aimu ce yrBpheHa pasnnka Moxke 00pasnoxuTy iahameM Wiy Hama-
TOM II0 OCHOBY HeKe [pyre TpaHCaKIjyje ca TUM MCTUM HOBE3aHUM JIMLEM,
OZfHOCHO Kafja je YKyIIaH pe3y/ITaT TpaHCaKuyja u3Mehy fBa moBesana nmuua y
CKJIaJly ca Ha4ye/loM ,,BaH JIOXBaTa pyke',>’ HeMa MecTa JIajb0j IIPUMEHM Have-
na GaKkTUINUTeTa Y 06/IaCTY ONOpe3NBaba NOOUTHU OBYX IOPECKUX 0OBE3HM-
Ka 0 IIPMMEeHM IIpaBuIa 0 TpaHC(epHMM IjeHaMa 3aTo IITO HecTaje eBa3no-
HY MOTHUB, HUTK O ce O6MT0 KaKBO [JOATHO OIOPEe3NBalbe MOIJIO ONPAaBAATI

26  OBakBu cimydajeBM ce HMKafia 10 Cajja HUCY HOjaBUIIM Y CPIICKOj IIPAKCH I1a CTOTa He MO-
>KeMO ATy OArOBOP Koju 61 610 HPUCTYII CPIICKMX IOPECKUX OpraHa IIpeMa IIPUMeHN
yrosopa o usberapamy JBOCTPYKOT ONOpPe3nBatba y CIy4ajy npekBamndukaije.

27  Hop. mopecku 06Be3HUK je MpofaBao ofpeheHe mMpon3Bome CBOM IIOBE3aHOM JIMILY 11O
nenu ox 100, mpy yemy je yrBpheHO fia je lleHa TMX HpOM3BOJA y CK/Iafly ca HadeJIoM
»BaH JjoxBara pyke“ 200, aM je UICTOBPEMEHO Of CBOT ITOBE3aHOT JIMI[a IPUMA0 yCIyTe
4nja je TpaHcdepHa neHa 0, a LieHa ,,BaH foxBara pyke“ 100. CymTHHCKM KPO3 IieHY 10
K0jOj je IpofjaBao CBOje IIpou3Bojie HOpecKu 00BE3HNUK je MCTOBpeMeHO Itahao 1 ycmyre
CBOM TIOBE3AHOM JINITY.
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€KOHOMCKOM CYIITMHOM. MehyTum, Haueno gakTunmreTa MO>Ke IIOCTY>XKUTI
fla ce CIpeuy MOpecKa eBasuja y 06/1acTy HEKMX JAPYTUX MOPEeCKUX 00/MKa,
IIPBEHCTBEHO Iopesa Ha jopaty Bpennoct (I111B). Hup. npernocraBumo na
HopecKky 06BE3HMK CBOM IIOBE3aHOM JIMITY IIPY’Ka JBe OfBOjeHe YCIIyTe, Off
KOjUX jejHy 3a morpeOe HeroBor ONOpe3MBOr IpoMmeTa (IIpomera 3a Koju
UMa IpaBo Ha opburak ynasHor [1]]B-a), a gpyry 3a norpebHe npomera Koju
je ocno6ohen 6es mpasa Ha opburtak. IIJIB koju 6u mpyskaman ycayre 06-
padyHao Ha yC/IyTy Koja ce KOPUCTH 3a oTpebe mpoMeTa Koju je ocnobohen
0e3 mpaBa Ha OfOMTAaK MPEfICTaB/ba YNCT TPOLIAK 3a NIPUMAOILA YCIyTe KOju
he cHocutu mweroB exoHomcky Teper. ITopecknm o6Be3HMK 6u Morao naa
yBeha 1ieHy 3a OHe yc/Tyre 3a Koje IIPYMAaol] ¥Ma IIPaBo Ha OfOMTAK yIa3HOT
IIIB 1 ma cMamy LIeHy OHMX 3a KOje HeMa, Y/Me yMambyje TPOLIaK y/Ia3HOr
TJIB 3a mpumaona ycryre. 3akon o I1J[B* xopuctu cybjextusrn npuctym
yTBphMBamy nopecke ocHoBuIle 1 OH He npepsuba MoryhHocT #a mopeckn
opranu ycxmabyjy ene xoje cy yropopene nsmeby mopeckux o6sesnmka,”’
anu 6M y cnydajy oumriefHe 3/10ynoTpede ogHOCca u3Mehy moBesaHux amia
3a IMOCTU3amkbe HEJIETUTUMHIX ITOPeCKUX yIuTena, 6uro moryhe yxsarutu ce
Yy KOIITAIl ca OBaKBUM T0jaBaMa IyTeM Hadena QakTuimTera.”’ Yipaso he
€BasVOHM MOTUB OMUTY K/by4YaH 3a pasfiBajarbe OHUX CIy4ajeBa y Kojuma 6u
npyMeHa Hadena (aKTHUITETA 3a IOCTEANIlYy MMAajaa MPOCTY MPepacrofeny
IleHa Ha pas3/M4uTe TPAHCaKIyje Oe3 yTullaja Ha BUCUHY IIOPECKOT AyTa, Off
cTy4ajeBa Kafila 6u OHO CBOAMIIO Mopecko onrtepeheme 00Be3HMKa Ha M3HOC
KOju 6M 1I0CTOjao Jja Cy TpaHCcakIije 61jie yroBOpeHe Ha YMCTO TP>KUIIHUM
OCHOBaMa.

VI 3akpyvyak

Kao 1o je To cny4aj u ca ApyruM NOpecKUM 3aKOHOJABCTBMMA Y CBe-
Ty ¥ CPIICKM IIOPeCKN MPOMNCH I0jIa3e O OCHOBHMX Hadena. Haxasocr, 3a
pas/nuKy Off pasBUjeHMX HpaBHUX cucTeMa y CpOuju jour yBeK HMje HOLUIO
[0 HaArpajme TUX Hadena, OMIo Kpo3 aKTMBHOCT 3aKOHOJaBIIa MM KPO3
OCKyziHY npakcy. CaM 06MM CpIICKMX HOPECKMX IPOINCA, OFHOCHO HIXOBa
IITYPOCT YKa3yjy /ia CMO y BeIMKOM Opojy clydajeBa IpemyIiTeH! LIMpO-
KOM TyMauemy Kao jelHOM CpefcTBy 3a opehuBame oprosapajyher mope-
cKor TpeTMaHa. Hujeman 3akoH Ha CBETy HUje TONIMKO CaBpIIEH Ja He 3aX-

28  Cnysmobenu inacnux PC, 6p. 84/04, 86/04, 61/05, 61/07.
29  Bupgm: un. 17-22 3axona o I1]IB.

30 3a Bume o MHTepakuuju usMehy npaBwna o TpancepHuM LeHama u II[IB Buam:
Emanuala Santoro, ,,Iransfer Pricing and Value Added Tax in the European Community:
Is there Room for Interaction and, If So Where?", International Transfer Pricing Journal,
Vol. 14, No. 3, IBFD, 2007, ctp. 147 et. seq.
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TeBa TyMaueme, ay OM IpaBHA CUTYPHOCT Y je[JHOM jaBHOIIPAaBHOM OJHOCY
3axTeBasa JlaJIiekKo Mamiy cTeneH Moryhe npousBobHOCTH. [TOoHEKa] youeHO
HUIIOfALIITaBalbe IIpeMa TeOPMjCKIM OCHOBaMa ropeckor npasa y Cpouju je
noce6HO HEOINPaBIaHO, YIPABO 3aTO LITO CYy YeCTO CaMa Hadyesla jeVHO IITO
MOXKe Ia HaC BOAM y NIOCTYIKY NpMMeHe IIOPECKUX HOPMIL.

Ha npBoM MecTy MOpaMo IIOHOBUTH 3aK/by4aK Jja CMaTPaMo Jja Hadeso
¢daxTuuTeTa KaKo je cajga npensubero y wiany 9 3IIIIIIA He npexncraspa
aJIeKBaTHO pellerbe I f1a je HEOIXOHO IMEHUTH Ta TaKO f1a HEABOCMICIIEHO
IpefcTaB/ba MCK/BYINBO aHTU-a0y3MBHO MPABIUIIO, A He OIIIITe HAderno MOo-
PECKOT MOCYIIKa Koje MOXKe CIIY>KUTY CYIIPOTHO HaMepy 3aKOHOZABIIA, OHO-
CHO IIW/bY 300T KOTa je IPOIICAHO.

Kapa je y muramy mebhyco6um ofHoC Havena akTuiurera 1 mpaBuia
0 TpaHchepHUM IieHaMa I YTambeHOoj KaluTann3annjyu, 61io 61 HeonxomHo
M3PUYNTO IPOIUCATU HEroBe IOCIeANLe M MOCTYIaK KOji opecKa yrpasa
Mopa IOIITOBAT! y fa/beM yTBphuBamy mopeckor TpeTMaHa ofHoca usMeby
IOBe3aHMX JIMI[A [0 IIPUMEHM TIpaBuIa O TpaHC(EPHMM LieHaMa U yTabeHOj
KamTanmsanyuju. Ilocroje gp>kaBe Ha CBETY KOje CMATpajy Ja je IPeTXOLHO
OIVCaHM INOCTYIAK JMCYBUILIE 3aXTeBaH M Ja OoTBapa OpojHe HemoyMuIle U
KOje Ccy cTora usabpajie fa ce mbUMe yoILITe He 6aBe, OfHOCHO Ja 10 IpJMe-
HM IIpaBWIa O TpaHCHEPHUM LieHaMa M yTameHOj KallUTalu3aluuju fabe He
yTBphYjy Moryhu mopecku TperMan Tpancakimja nsMehy mosesanux muma.>!
Mebytum, y Cpbuju y oBOM TPeHYTKY He IOCTOjU 3aKOHCKa MOTYhHOCT fa
[Topecka ympaBa HampaB) TakaB M360p M3 IPOCTOT pasjora IITO je He-
IBOCMIUCTIEHO obaBe3aHa 3aKOHOM fia yTBpDyje mopecke ummeHuIe mpema
IbUIXOBOj €KOHOMCKOj CYLITMHU M fia y CIy4ajy CMMYJIOBaHUX TpaHCaKIuja
Kao OCHOB 3a OIIOpe3MBame y3UMa AUCHMMY/IOBaHe TpaHcakuuje. C mpyre
CTpaHe HM NOPECKUM OpPraHMMa, a1y HY IOPeCKMM OOBE3HMUIMIMA CPIICKO
HIOPECKO IIPaBO He Jjaje OMIO KakBe O/nyKe CMepHUIle Ha OCHOBY KOjux Oum
MOIJIM I jaCHO YTBPJie pasMepe IpyMeHe Hadena paKkTUIITeTa U MOCTeHId-
He o0aBe3e Koje U3 Wera Iponsiase, Ipy 4eMy 01 TO y CIy4ajy Bese 3a IIpa-
BIIVMMA O TpaHC(EPHMM IleHaMa M YTambeHOo] KanuTanusanyjyu 6uio moryhe
YyUMHUTH. 3aKOHOAABal, 6M MOpao IpBO Ja MpoLeHN (HUCKATHY 3HaYaj Ipo-
6rema, a fja 3aTuM ysumajyhu y o63up MoryhHOCTHM mopeckux opraHa, Jio-
Hece Ha apryMeHTMa 3aCHOBaHY OTyKy. ¥ 06a cily4aja OH MOpa M3MEHUTU
3aKOHCKe ofipen0e, 6o Tako mto he ocuryparyu okoH4ame yrBphusama mo-
pecKor TpeTMaHa ogHoca u3Meby ImoBe3aHNX JMIIa Ha IpaBWIMMA O TPAHC-
depHUM IleHaMa U YTambeHOj KalMTaIn3alyji, NiIn Tako IITo he yHeTH jacHe
CMepHHMIle M ITIPEeTIOCTaBKe Ha ocHOBY Koju he Ilopecka ynmpaBa mohm na
IpuMemYyje cBoja opamrhema, a Mopeckyt 0OBe3HUIM fIa VICIYHaBajy CBOje
ob6aBese U MpOLIEYjy pasMepe pM3MKa KOMe Cy U3/I0XKEeHN.

31 Bumm: OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax
Administrations, ctp. 152.
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SUBSTANCE OVER FORM DOCTRINE IN LIGHT OF
APPLICATION OF TRANSFER PRICING AND THIN
CAPITALIZATION PROVISIONS IN
SERBIAN TAX LAW

Summary

This article examines the relationship between two key principles of Ser-
bian tax law, the substance over form doctrine and the at arm’s length principle,
and attempts to determine the practical consequences of their interaction. By
analyzing the potential interpretation of the provision of Article 9. of the Ser-
bian Tax Procedure and Tax Administration Law a conclusion is reached on the
need for amending it so that it reflects the intent of the lawmaker to prescribe
and anit-abuse rule and not a general principle of tax procedure. The author
then continues to present the consequences of the application of the substance
over form doctrine following the application of the transfer pricing and thin
capitalization provisions and strives to determine the possible reaches of such an
application from the perspective of tax authorites as well as tax payers. In adit-
tion to amending the provisions on the substance over form doctrine, the author
is advocating the introduction of explicit legal prvisions on the regulation of the
consequences of and the procedure for the implementation of the substance over
form doctrine following the application of the transferpricing and thin capitali-
zation rules.

Key words: substance over form doctrine, at arms length principle, transfer
prices, thin capitalization, dividends.
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mp Meana PAKU'h
CTUNEHAVICTAa MUHIICTApPCTBA IPOCBETE I HayKe
mokTopaHT IIpaBHor ¢akynrera YHuBepsurera y beorpamy

ITPABO IIPBOI I3JABAYA CJIOBOJHOTI IEIA

Pesume

Y pagy ce ananuzupa ipaeo upeoi usgasa4a cno60gHoi gena — HOB0
cpogHo ipaso Koje je y cpiicko ipaso ysegero 2004. iogune, iio yineqy Ha Ju-
pexinusy Caseitia EY o xapmonuszayuju poka iipajarea ayiiopckoi ipasa u
ogpeherux cpognux tpasa uz 1993. iogune. Cpiicku 3aKoH 0 ayiliopckom u
cpogHum tpasuma u [Jupexiiuea EY upegeubajy ga nuue xoje, o ucitiexy
UMOBUHCKUX Upasa ayiiopa, Upsu Uyl 3aKOHUWLO U3ga unu Ha gpyiu HauuH
CAOUWTIY jABHOCTU gerno Koje fipe tioia Huje OUN0 U3gamio UMAa UMOBUHCKA
ipasa Koja ogiosapajy umosumckum dpasuma ayimopa. To 3nauu ga he us-
gasau citiehu oséa tipasa camo ako 06jasu geno Koje éuuie Huje upegmeiti ay-
wopcKotipasHe 3auiiuiiie, ako objasu geno koje pe wioia Huje OUn0 U3gaio
u Kaga upeu iy 3aKOHU0 U3ga uau caollmitiu jagHociiu 060 geno. Hbeiosa
upasa wipajy 25 ioguna og gama 6peoi usgasarba unu Upeoi caoiuminasarea
gena jasHociiu Ha gpyiu HAYuH.

Yeohewe #ipasa #psoi u3gaseaua je 6axHO 3a 6/1ACHUKe UPUMEPAKA
aymopckux gena, 3a udgasade u gpyia nuya xoja caouuiitie geno jasHociiu,
6ygyhu ga onu Hucy momiusucanu ga objase waxea gena yKonuko He moiy ga
3awiniuitie céoja ynaiarea. To je fipunuxa u 3a Upusailite KoneKyuoHape, myseje
u ianepuje, uaxko mopajy ga 6ygy oupesnu tpunuxom omoiyhasarwa tapuciiyiia
ceojum Konekyujama, xako He 6u usiybunu ceoja tipasa. Yeohere tipasa je
wmakohe u y otiumitiem uniliepecy, jep ogciiute objasmusarve U wuperve citia-
pux HeobjasmeHUx aymiopcKux gena.

Kmyune peuu: tpsu usgasau, cnob6ogHo geno, cpogHa upaesa, uHiienekiiyan-
HA C60jUHaA.
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I YBogHe HamomeHe

ITpaBo mpBor M3gaBava CTOOOJHOT fie/ia je HOBO CPOJIHO NPaBO Koje
jé y CPICKO NIPaBO yBeJEeHO 3aKOHOM O ayTOPCKOM M CPOJHMM IIpaBUMa U3
2004. ropuHe,! xao geo cBeoOyXBaTHOT Ipoleca ycknahupamwa mpasa MH-
TeJIeKTya/IHe CBOjuHe ca npaBoM EBporcke yHuje. Ped je o mpaBy Koje je
ypebeno mo yrneny Ha ucroBetHo npaso npensubeno Jupextusom CaBera
EY o xapMoHM3a1uju poka Tpajama ayTOPCKOr IpaBa 1 ofgpeheHnx cpogHux
npaBa u3 1993. roguue’ u KOje je 3aJp>KaHo ¥ Y HOBOM 3aKOHY O ayTOPCKOM
u cpopHuM Ipasuma u3s 2009. rogune, y 4. 1413 IIpaBo mpBoOTr M3aBava
Ipy>ka 3alITUTYy IMLMMA Koja IPBY NyT M3[ajy WIN HA [[PYTU HA4MH CAOI-
IITe jaBHOCTU JIeI0 KOje /10 Taja Huje OMJIO M3JaTo, a YUji POK Tpajama ay-
TOPCKOIIPaBHE 3aIITUTE je UCTeKao. Hamme, mune xoje, 0 UCTEKY MMOBUH-
CKUX TIpaBa ayTopa, IPBY ITyT 3aKOHUTO M3Jja UIM Ha JPYTY HAYMH CAOILITH
jaBHOCTM [Ie7I0 KOje IIpe Tora Huje 61710 M3[aTo MMa MMOBMHCKA IIpaBa Koja
OfroBapajy MMOBVMHCKMM IIpaBMMa ayTopa M KOja Tpajy 25 ropguHa off JaHa
IPBOT M3[aBaiba MM IPBOT CAONIITaBaba jaBHOCTY Ha PYIM HaYMH.

Y mpaBo EBporicke yHuje, IpaBo IpBOT M3faBada je yBeileHO [Impexk-
TMBOM 13 1993. ropuHe, He caMo ca IWbeM yBoDema jeMHCTBEHOT poKa
Tpajama 3amruTe, Beh n ca mwbeM yckmahuBama mpaBa [ip)KaBa 4IaHNUIIA
KOje Cy pas/IMuUTO pery/ycae 3allTUTY CTapuX HeoOjaB/beHMX Je/la HAKOH
wUxoBor objamuama.! Ilomro y Jlupextusu mucy npuxsahemn pokosnu
Tpajarba ayTOPCKOI IIpaBa KOjii Cce padyHajy Off AaHa IPBOT 00jaB/bMBarba
Iela 1ocjie CMpPTY ayTopa, OTy4eHO je [ja ce Kao KOMIIeH3aljuja yBefie IpaBo
IpBOT U3fiaBaya cnobomHor fena (138. publication right), xoje ce 3acHUBano Ha
C/IIIHOM TIpaBy Koje je TOCTOjajo y HeMaykoM TIpaBy (13B. editio princeps).”
IIpaBo je npensubeno u HoBoM aupexkTnBoM EBpornckor mapmamenTa n Ca-
Beta 13 2006. TOAMHeE, Koja je 3amenmna JupexTusy us 1993. ropmme.®

Cnysmcbenu nuciti CLT, 6p. 61/2004.

2 Council Directive 93/98/EEC of 29 October 1993 harmonizing the term of protection of
copyright and certain related rights, Official Journal, 6p. L. 290/1993.

Cnyscbenu inacnux PC, 6p. 104/2009, game y dycrorama: 3ACIL

4 Kevin Garnett et al., Copinger and Skone James on Copyright, vol. 1, London, 1999, cTp.
900 (naBegeno mpema: Simon Stokes, Art and Copyright, Oxford - Portland, 2001, ctp.
60, pycnora 160; Anthony R. Reese, ,,Public but Private: Copyright's New Unpublished
Public Domain®, Texas Law Review, vol. 85, 6p. 3/2007, cTp. 633-634).

5  Dirk Visser, ,Council Directive 93/98/EEC of 29 October 1993 harmonizing the term of
protection of copyright and certain related rights®, y: Thomas Dreier, P. B. Hugenholtz
(ypemuuiu), Concise European Copyright Law, Alphen aan den Rijn, 2006, ctp. 297.

6  Directive 2006/116/EC of the European Parliament and of the Council of 12 December

2006 on the term of protection of copyright and certain related rights (codified version),
Official Journal, 6p. L. 372/2006.

95



YIAHLN IIpaBo u npuBpena

II 3nayaj yBohema nmpaBa

CMuicao 3aIuTuTe KOjy Ipy>Ka IIpaBo IIPBOT U3fjaBayda jecte omoryhasare
U3fjaBa4MMa ¥ APYTUM IIPUBPERHNUM CYOjeKTUMa fIa 3allITUTe CBOja y/arama
IOBOAIOM O6jaB/buBama CTOOONHMX Jea, 300T yera MM ce fiaje ICK/bY4UBO
IpaBoO Jla OIYYYjy O CBAaKOM OOJNMKY €KOHOMCKOT yckopuinhaBama fiena
KOje Cy M3Jany WIW Ha JPYr¥ HaduH caonmTwim jaBHoctu. Ilomasu ce of
TOTa fia JIMIe Koje IIPBO IPOBefie BpeMe 1 MOTPOLIM HOBAl] 3a OTKPMBambe 1
o6jaB/pMBame CTapux fena Tpeba ma Oypme HarpaheHO Ha HeKM Ha4MH, U TO
CTUI[aFeM HOBOT EKOHOMCKOT TIpaBa CIMYHOT ay TOPCKOM TpaBy.” CTuIameM
IIpaBa KOja OZITOBapajy MMOBMHCKMM IIpaBVMa ayTOpa, IPBU M3[aBad je y
MoryhHocTu fja 3abpanu apyrum nmnyMa aa uckopuinhasajy fieno Koje je oH
06jaByO 1 [a UX CIIpeyl [ja Ha Taj HAYMH OCTBAPYjy MMOBUHCKY KOPUCT. YKO-
JIMKO OBaKBa 3allTHUTA He OV IOCTOjasIa, Ipyra jauiia 61 HAKOH 00jaB/biBamba
fie/la MoI/Ia CTOOOIHO Aa ra ucKopuinhagajy, MOIMITO Ce paju O ey Koje ce
HaJIa3} Y jaBHOM JIOMEHY ¥ KOje CBaKO MOXKe KOPUCTUTM Oe3 OrpaHNuema,
y3 IoLITOBamkhe MOPAaIHMX IIpaBa ayTopa. [IpBu usmasady, nmpema Tome, He 61
MOTa0 Jja OCTBapM LIeJIOKYIIHY IMOBMHCKY KOPUCT Off 00jaB/bUBatba Ae/a, jep
OV BeroBy MpUXORM OWIM yMameH! 300r KOHKYPEHTCKOT IOHAlIamba Apy-
TUX M3JaBavya JIM JIUIa Koja Ha APYyru HauuH uckopuirhasajy meno. To 3Ha-
41 a2 OH He 61 6110 MOTMBMCAH fia Jielio yomuuTe o6jaBu, jep He 61 Morao ja
HOBPATHU Y/IOKEHA CPefICTBA HUTY Ja OCTBApM OAroBapajyhy moOuT.

I[TomTo Cy TPOLIKOBM NPBOT M3JaBama JIM CAOIILITaBama Aela U3-
y3€THO BMCOKM, IIPBY M3JaBad MIN JIMIle KOje Ha [PYr¥M HauMH CAOIIITH
Jie7I0 jaBHOCTHM Mopa Aa o6e36enyu 3HaYajHa MaTepujalHa CPEACTBA Kako O6u
Ipeay3eo CBe HEOIXOfHe pajiibe Y Besu ca objaBbuBameM gena. IIpe cse-
ra, OH CHOCM TPOLIKOBE OTKpMBama ayTOPCKUX Jie/a, YKOIUKO CaMOCTAaTHO
VIV Y3 aHTKOBakbe MCTPaKMBada BPIIN IpeTpaKuBame ofpeheHNx jaBHuX
MHCTUTYIMja KaKo O IpOHAIIAo Jiena Koja ce Mory o6jaButu. VcTpakn-
Bayll VIV OBe MHCTUTYLMje MOTYy Kao HaKHaJy 3a CBOje YC/Iyre ia Tpaxe U
ileo TIPUXOfia Off TIPBOT M3JaBarba VN CAONINTaBaba Je/a. 3aTUM, YKOIUKO
HMje B/IACHVIK ITpUMepKa ay TOPCKOT Jie/Ia, M3[jaBad CHOCY TPOLIKOBE HeroBOT
CTHILIaa aKO MOpa Of BJIACHMKA Jla KyIM IPMMepaK jena WM Ja IUIaTu
oxpeheHy HakHafy 3aTo mTO MY je omoryhen mpucryn peny. Ha kpajy, uspa-
Ba4y CHOCY TPOIIKOBE 3aLITUTE 11 YyBarba e/, TPOIIKOBE IPUIIpeMatba fiefa
3a 00jaB/pMiBaIbe, Ka0 ¥ TPOLIKOBE CaMOT 00jaB/bUBamba.

KoHKypeHTN mpBor mMsjaBaya WK LA KOje Ha APYIM HA4MH CAoI-
IITY JIe7I0 jaBHOCTM Hajlase ce y INOBO/bHMjEM IIOTIOXKajy, jep Cy IUXOBU
TPOIIKOBY MHOTO HIDKM M OOMYHO Ce OfHOCe CaMo Ha 00jaB/bMBambe fefla.

7  Peter Wienand, Anna Booy, Robin Fry, A Guide to Copyright for Museums and Galleries,
London - New York, 2000, ctp. 70.

8 Bun. A. R. Reese, nas. unanax, ctp. 653.
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360r Tora Cy mM3gaBauy, BIACHMIM IpYMepaKa ayTOPCKOT jiena (HIp. Mpu-
BaTHM KOJIEKI[IOHApY, MYy3eji, Tajepuje, apXuBM) M APYTUM IPUBPENHU
Cy0jekTy U jaBHe MHCTUTYIMje 4eCTO He3aMHTepecOBaHM fia IPBU U3[Jajy
VIV CAOIIIITE jaBHOCTU /IO KOje Ce Hajla3y y jaBHOM JJOMEHY U Koje Huje
u3/1aTo. YKO/MMKO mporieHe fa he wuxosu nutepecu 6utn nospehenn u aa he
TPOLIKOBY 06jaB/bMBalba OMTY BUILIM Of JOOUTY KOjy MOTYy OCTBApUTHU, OHU
he omnyunty ma ce He ymymuTajy y pusudHa ylarama U ga He objaBe fieno.
3aTo ce MOXKe 3aK/by4UTH Ja yBoleme IpaBa IMpBOr M3jlaBavya IPeICTaB/ba
Ba)XaH IOJCTUIIAj 3a M3[jaBade I NI KOja Ha JPYTM HAYMH CAOIIIITE JIE/I0
jaBHOCTM.

MebyTyim, perynmcame paBa IIpBOT 3/jaBava je ¥ y OIIITeM MHTepecy,
jep ce 3aIITUTOM MMOBMHCKOIIPAaBHMX MHTepeca MPBOT M3/aBaJa I JMIIa Koja
Ha J[PyTY HAuMH CAOIILITE [IeI0 jaBHOCTI JAUPEKTHO IOACTIYE 00jaB/bUBaIbe
Jiea U3 00/1acTy KIbVDKEBHOCTH, YMETHOCTI U HayKe, @ y MHTepeCy JpPyIIT-
BeHe 3ajefHMIIe je /ja TakBa flena Oyay objaBbeHa. Ob6jaB/buBameM ayTop-
CKIMX Jiefla IIMpe ce Mjeje Koje MpeiCTaB/bajy MHCOMpPALUNjy NPyTUM ayTOpu-
Ma 3a CTBapame HOBMX JIe/Ia, YCIIOCTaB/ba Ce CBOjeBpCHA KOMYHUKaluja Mehy
JbyauMa 1 yHanpebyje ApyLITBO y Ky/ITYpOTIOLIKOM, 06pa30OBHOM ¥ HAYYHOM
CMICIIY, TaKO fia je PyIITBEHa 3ajefHNIIA 3aMHTepecoBaHa fia OBa Jena Oyny
JIOCTYIIHA jaBHOCTY U co6opHa 3a Kopuinhemwe. Ha Taj HaunH yBobeme npa-
Ba IIPBOT U3JjaBaya JJOIPMHOCK Pa3Bojy CBUX OOMMKA TyXOBHOT CTBApa/IaIlT-
Ba U 3aLITUTH ONIITHX MHTEpeca.

III YcnoBu 3a cruname npasa NpBOTr M3aBaya

Ha ocHoBy 3akoHcke feduHuIMje IpaBa IpPBOI M3[aBada MOTy ce
U3IBOjUTYU TPU yC/IOBa KOje IPBM M3[jaBad MM APYTO JNIle MOpa Jla UCITyHN
fa 6U cTeK/Io IpaBa Koja OfroBapajy MMOBMHCKUM IpaBuMa ayTopa. IIpBo,
u3flaBad Mopa fia 06jaBu [1eI0 Koje BUIIIe HIje IPeMeT ayTOPCKOIIPaBHe 3a-
IITHUTE; JPYro, OH MOpa #a 00jaBu [IeNI0 Koje Ipe Tora Huje OMIO M3JIATo;
u tpehe, oH he y)XuBary 3alITUTy caMO aKO IPBM YT 3aKOHUTO U3JIA VN
CAOIILTH JIENIO jaBHOCTH.

ITpBu yCcroB ce OMHOCK Ha 3aXTeB fla C€ M3[A WIN CAONIITH jaBHOCTH
c1060gHO geno — [eNo Koje je Majo y jaBHY JOMEH 1 IIOCTAJIO OIIITe JOOpo.
To 3Ha4M /12 je HEOIIXOJHO Jia je ICTeKA0 POK Tpajarba MMOBMHCKUX n(})aBa ay-
TOpa, OJIHOCHO 712 je O CMPTH ayTOpa TpouLIo HajMame 70 roguna.'? Tlomro

9 »yBoheme IpaBa NIPBOT M3JaBaya jecTe NpU3HAIbe [a je IIMperme ayTOPCKUX [ena
K/by4HU eneMeHT yBehamwa KyarypHor 6orarcrsa apyursa. — Helen Simpson, David
Booton, ,,The New Publication Right: How will it affect Museums and Galleries?, Art,
Antiquity and Law, vol. 2, 6p. 3/1997, cTp. 285.

10  VImoBuMHCKa IpaBa ayTopa TPajy 3a XMBOTA ayTopa u 70 rofyHa II0C/e HeroBe CMpTHI
(w1. 102 c1. 1 3ACII). ViMoBHMHCKa TIpaBa KOayTopa IIPecTajy mo uCcTeKy 70 rofyHa of
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ce TOBOPM O ucilieky UMOBMHCKUX IIpaBa ayTopa, ofjpasyMeBa ce Jia Cy OBa
npaBa Outa yCTaHOB/bEHA 1 fia je Aeno 6110 3amTinheHo ayTOpCKUM IIPaBOM.
To mape 3HauM Ha MpeaMeT 3alITHUTe IpaBa MPBOT M3[aBavya He MOXKe OUTH
JIeNIo Koje HUKafia Huje 6UIIO TIpeMeT ayTOPCKONpaBHe 3alTuTe, ! ma ce He
MO>Ke IPUXBATUTI MUIIbEbE [Ja Hyje OMTHO Jla 1 je y BpeMe HacTaHKa JIelio
6uno 3amrTrheHo u fja M je TakBa 3allITUTA YOIIITe IOCTOjana. [Ipema oBom
MUILUBbEHY, U3pa3 ,I0 UCTEKy MMOBMHCKUX IIpaBa ayTopa“ He 3Ha4YM fa je
ayTOPCKOIIpaBHA 3alITUTAa MOpana OMI0 Kaja IIOCTOjaTy, TaKO fa IPeAMeT
3aIlTUTe IpaBa IPBOT M3[aBada MOTY OMTH U Jea Koja HUKaja HuUcCy Omma
3amruheHa ayTOpCKUM IIPaBOM 3aTO LITO Y BpeMe HacTaHKa Jie/ia TaKBa 3a-
IITUTA HYje IOCTOjana (HIp. puMCcKe CKyJIHType).12

MebhyTtum, menma Koja HUKaja HUCY OMIa IIpeaMeT 3aIlTUTE ay TOPCKOT
IpaBa He MOTY OMTH IIpefMeT 3allTUTe IpaBa IPBOT M3[aBada u 360r Tora
IITO CUCTEM 3aIITUTE ¥ HAauMH BUXOBOT Kopumrhewa Mory 6murtu ypehenn
JIPYTMM TIPOTIMCMMA, HITP. 3aKOHOM O KyNTypHUM io6puma.'® Peu je o memm-
Ma Off OIIIITET MHTepeca Koja y)KUBajy IIOCeOHY 3aLITUTY, Kao U O JienuMa 3a
KOja ce IPEeTIIOCTaB/ba [ja MIMajy CBOjCTBA OJf IIOCEOHOT 3Hauaja 3a KyITYpY,
YMETHOCT U UCTOPH]Y.

Jla 6u ce yTBpAMIO fa /U je meno mMKafa 6mno 3amrTheHo ayTopCcKuM
IpaBOM, IOTPeGHO je YTBPAUTY Kafia je HeI0 HACTalo, NMPOINCe KOju CY
Taja OMIM Ha CHasy, Kao U IIPOINCe KOjuMa Cy KacHUje peryiucaHa Ipasa
ayTopa.15 [Tpunukom oBor yrBphuBama Mory Hactatu oppehenu mpobnemn
aKo Cy ayTop ¥ BpeMe HaCTaHKa Jie/la Helo3HaT! (HIIp. y CIy4ajy I0jefHIX
Ierma M3 MY3€jCKMX KOJIeKIMja) I aKO je MO3HAT ayTop, aly He U Bpeme
IbErOBe CMPTIL.

CMpPTH KoayTopa Koju je mocnenmsu ympo (wi. 103 ct. 1 3ACII). 3a ¢puamMcko feno pok
Tpajarmba ayTOPCKOTr IpaBa ucTide 70 TOfiMHA Off CMPTH PeXucepa, ClieHapucTe, ayTopa
AUjaora Wi KOMIIO3UTOPA MYy3JKe MOCeOHO KOMIIOHOBaHe 3a (GIIM, 3aBUCHO Of TOTa
KO off BuX nocnenmsu ympe (wi. 104 cr. 2 3ACII). 3a genma 3a Koja ce POK 3alTUTE He
padyHa OF CMPTU ayTopa WIM KOAyTOpa, a KOja HMCY 3aKOHUTO 0bjaB/beHa TOKOM 70
TOAMHA Off HUXOBOT HACTaHKa, 3allITUTA IIpecTaje MCTeKoM Tor poka (wi. 105 3ACII).

11  Hcro u Lionel Bently, Brad Sherman, Intellectual Property Law, New York, 2001, cTp.
153; Hugh Jones, Christopher Benson, Publishing Law, London - New York, 2002, ctp.
57; H. Simpson, D. Booton, Has. unanax, ctp. 287; S. Stokes, Has. geno, cTp. 60, pycHOTa
160; P. Wienand et al., nas. geno, ctp. 72.

12 D. Visser, nas. unanax, ctp. 298.

13 Cn. in. PC, 6p. 71/1994.

14 3akoH 0 KyITypHUM F0OpMMa, 4. 2 1 4.

15 IIpBu HalMOHA/IHM 3aKOHCKM HPOIINC 13 06/1aCTH ay TOPCKOT IIpaBa je 3aKOH O 3aIUTUTH
ayTOpPCKOr IpaBa, ycBojeH 1929. roauue, y Bpeme KpameBune Jyrocmasuje. Cpbuja o
Tajla HYje MMaJja IpoIce O ayTOPCKOM IIpaBy, @ Ha TEPUTOPUjU CTape JyrociaBuje cy ce
MIPUMEBIBAJIN AYCTPO-YTapCKy IPOIVICH.

16  H. Simpson, D. Booton, nas. unanaxk, cTp. 286.
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3aKkoH He M3[Baja IOjefluHe BPCTe ayTOPCKMX Jiela Koja MOTy OmTm
IpeaMeT 3alITUTe NpaBa IPBOT W3[jaBada, Tako Aa he samrury yxmpa-
TV CBAKO JIe/I0 KOje VICIIyHaBa ycaoBe IpensuheHe 3aKOHOM, OFHOCHO aKO
Ce MOXKe CMaTpaTil ayTopcKuM JenoM.'” V eHIZecKoM MpaBy je M3PUYUTO
npensubeno ma he ce 3a morpebe mpapa NpBOT M3JlaBaya ayTOPCKMUM JIeIOM
CMaTpaTH KBIDKEBHO, IPAMCKO, MY3MYKO, YMETHIYKO 1 GUIMCKO fieno.'®

Jpyru ycnoB 3a cTuijame ImpaBa IpBOT M3[jaBaya O[HOCH ce Ha M3[a-
BalkE€ WIN CAOIITABAKE jaBHOCTI/I OO Taja Heu3gauiol pena. 3akoH He
npepsuba moceOHy aedMHUIIMjYy HeM3HaTOr fHea Koje MO)Ke OMTHM IIpeni-
MeT 3alliTUTe IIpaBa NpBOT M3faBaya, Beh ymyhyje Ha ofmpenbe o usmaBamy
ayTopckor gena. [Ipema 3akoHy, ayTOPCKO He/IO je M3HATO KaJ, Cy IpUMep-
IV [iefla MyLIITeHM y TPOMeT Off CTpaHe ayTopa, OFHOCHO JIMIA KOje je OH
OB/IacTHO, Y 6pojy Koju, uMajyhu y BUAY BPCTy U IPUPOAY fea, MOXe Aa
3a0BOJ/BM TOTpebe jaBHOCTU. [leo MMKOBHE YMETHOCTM Ce CMarpa M3fa-

17 AyTopcko [iefo je OpuUrMHaIHa IyXOBHAa TBOPEBMHA ayTOpa, u3paxkeHa y oppebenoj dpop-
M1, 6e3 063upa Ha HBeroBy YMETHUYKY, HAYYHY WIN APYTY BPEQHOCT, HeTOBYy HaMeHY,
BEIMYNHY, CalpXXVHY U HauMH MCII0/baBalba, KAao U OIYIITEHOCT jaBHOT CAOIIITaBaka
IEroBe CafipXkyHe. AyTOPCKUM Je/IOM CMaTpajy ce, Hapo4unTo: 1) mucaHa jena (Kmure,
6pourype, WIiaHLY, IPEBOAN, PadyHAPCKU HPOTrpaMy y 6MI0 KojeM OONUKY HIXOBOT
uspakaBamwa, yKbydyjyhu 1 HpUIpeMHM MaTepyjaj 3a BUXOBY M3pafy U Ap.); 2) ro-
BOpHa Jiena (IIpefaBama, ToBopy, beceie M Ap.); 3) ApaMcKa, JPaMCKO-MY3IMUKa, KO-
peorpadcka 1 IMaHTOMVMCKA Je/Ia, Kao U [ena Koja MoTH4y u3 GonKnopa; 4) Mysudka
menma, ca peunma i 6e3 peur; 5) duaMcka mena (KuHeMmaTorpadcka U TeleBU3MjCKa
menma); 6) Mmema NMKOBHe yMeTHOCTM (CIMKe, LIPTeXM, CKuLie, rpaduke, CKyINType u
Ip.); 7) Hela apXUTEKType, NMpUMeHeHe YMETHOCTM U WHAYCTPUjCKOT OOIMKOBamba;
8) xaprorpadcka fiena (reorpadcke u Tonorpadceke kapre); 9) IIaHOBM, CKUIle, MaKeTe
n dororpaduje; 10) nmosopumna pexxuja (wi. 2 3ACII). HesaspieHo ayTopcko gpeno,
JIeTIOBY ayTOPCKOT [ie/la, HAC/IOB ayTOPCKOT fie/la, IIpepajie ay TOPCKUX [e/la CMaTpajy ce
AyTOPCKMM Je/I0M aKO MCITyHhaBajy ycaoBe U3 WwiaHa 2 cTaB 1 3akoHa (wr. 3 ¢T. 1 n 9. 4
c1. 1 3ACII). AyTOpCcKuM He/IoM cMaTpa ce U 30upKa, Koja ¢ 0631poM Ha u360p 1 pac-
IIOpef, CacTaBHUX JIe/IOBa, MCITybaBa yC/IoBe U3 WiaHa 2 cTaB 1 3akoHa (eHUMKIONENN]a,
360pHIK, aHTO/IOTH]a, n3abpaHa fiena, Mysudka 361pka, 36upka gororpaduja, rpaduy-
Ka MaIla, M3/105k0a ¥ C1.). AyTOPCKUM J€JIOM Ce CMaTpa 1 301pka HapOJHVX KIbVDKEBHIX
Y YMETHUYKMUX TBOPEBJHA, Kao 1 36MpKa JOKyMeHaTa, CyACKUX Of/IyKa 1 ciuyHe rpabe,
KOja ¢ 063upoM Ha U360p 1 pacIoper CaCTaBHUX [elI0BA UCIYIhaBa YCIOBE U3 WIAHA
2 craB 1 3akoHa. 36upKoM ce cMaTpa U 6asa mopaTaka, 6e3 o63upa fa M je y MallnH-
CKM YUT/BMBOj WM APYTroj ¢hopmiu, Koja ¢ 063MpoM Ha M360p M pacropes cacTaBHUX
IeoBa, UCIyHbaBa ycnoBe u3 wiaHa 2 crtas 1 3akona (wi. 5 3ACII). AyTopckonpaBHOM
3aIITUTOM HUCY oOyxBaheHe ommuTe upeje, IOCTYILYM, METOfle paja, WM MaTeMaTU4KN
KOHLIEIITY Kao TaKBM, Ka0 M Hadena, IPUHINIIN 1 YIIYTCTBA KOjU Cy Cafp>KaHU Y ayTop-
ckoM fieny. He cMarpajy ce ayTOpcKMM fienoM: 1) 3aKOHM, HMOA3aKOHCKM aKTH Y APYTU
mpormicy; 2) CIy>KOeHy MaTepujanu Ap)KaBHUX OpraHa M OpraHa Koju ob6aBibajy jaBHY
byHKIM)Y; 3) CIy>K6eHN IpeBOfY IPOINCca 1 CIy)XOeHNX MaTepujaia FPKaBHIX OpraHa
U OpraHa Koju o6aB/bajy jaBHY GYHKLMjY; 4) IOGHECHN ¥ APYTU aKTH y YIPABHOM W/IN
cyackoM mocTynky (wi. 6 3ACII).

18  Ypemba o ayTopckoM 1 cpogHuM npaBuMa u3 1996. ropyHe (The Copyright and Related
Rights Regulations), Statutory Instrument, 6p. 2967/1996, 2498/2003, u. 16(7).
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TUM M OHJa KaJ| je OpUIVMHAIHU IpMUMepaK, UM HajMambe jeflHa Koluja Jena
yuMbeHa TPajHO IPUCTYIIAYHOM jaBHOCTH Off CTPaHe ayTopa, OfTHOCHO JIMIa
ca mwerosoM fosoniom (4n. 7 cT. 3-4).' Osaksa mepunnumja je y cxma-
ny ca IupextuoMm EY, nako [lupextuBa roBopu o HeoOjaB/beHUM HenuMa
(unpublished works). Hanme, JIMpexTrBa ycBaja HeKe OCHOBHE IpUHINIIE
u nojMoBe mnpensuheHe BepHCKOM KOHBEHIIMjOM 3a 3aIUTUTY KHEbVDKEBHUX
¥ YMETHUYKMUX Jie/a, IIa U I0jaM 0o6jaB/bMiBama Tpeba TYMauuTU y CMUCITY
BepHcke koHBeHIMje, kKao u3faBame fena. [Ipema Kousennujn (wr. 3 crt. 3),
1oy, 06jaB/beHNM fenMa Tpeba moppasyMeBarTy iefia U3JarTa ca IPUCTaHKOM
IUXOBMX ayTOpa, 6e3 003Mpa Ha HaYMH M3pajle HUXOBUX IIpUMepaKa, ako
je cTaB/bare Ha pacIoJaralme OBMX IpMMepaka OM/I0 TaKBO Ja 3a/j0BO/baBa
notpebe jaBHOCTH, Boiehu npu ToM padyHa o pupoau jena. IlpukasnuBarme
HEKOT IPaMCKOT, IPAMCKO-MY3MYKOT MM KMHEMaTorpadcKor jiena, uspoheme
HEKOT MY3MYKOT [Ie/la, jaBHO PeITOBame KIbVDKEBHOT [ieNa, IMPEHOC VN
paano-nudysuja KibVDKeBHUX VIV YMETHUYKMX JIefIa, U3/I0K6a HEKOT yMeT-
HIYKOT Jle/la ¥ M3TPajilba HEKOT apXMTEKTOHCKOT Jlela — He IpeCTaB/bajy
o6jasmuBame.’ 360r Tora u JIMpekTUBY Tpeba TyMauMTH TaKO jia Ce IO
06jaB/bMBamEM CMaTpa CTaB/bambe Jie/la Ha PaCIoarame jaBHOCTU — IEerOBO
YMHOXaBarbe I IyITambe y TpoMer.”!

IIpenmert 3amTuTe MpaBa IpBOT M3/laBaya y €HITIECKOM IIpaBy je Takobe
IPeTXOQHO Heo0jaB/beHO [eNo, all ce 3a IOoTpebe IpaBa IPBOT M3flaBava
npuMeyje mocebHa nepuHuIMja 06jaB/bIBakba MO KOjUM Ce TOoApasyMeBa
CBAaKO YMIbeme Jiefla NOCTYIHMM jaBHOCTM, @ HAPOUMUTO CTaB/baibe IpUMe-
paKa fiefia y IPOMET; CTaB/bakbe Jiefla Ha Paclojiaraie IMOCPENCTBOM €JIeK-
TPOHCKMX CHCTEMa 3a IpeTpakuBame MHGPOpMalVja; faBame NpyUMepaka
JieIa y 3aKyIl WIN Ha IIOCIIYTY; u3Bobembe, M3/1arame Win IpefcTaB/bambe fefa
jABHOCTM; MM caommTaBambe fena jaBHocTi.”? To 3HauM fa ce meduHMIMje
u3 JIupexTBe U eHIVIECKOT IIpaBa Pas3IuKyjy U Ha IpefMeT 3aIUTUTEe y eH-
IJIECKOM IIPaBy MO>Ke OMTH caMo JIeJIo Koje HMKaJja Hyje Ha OMIO KOjy HauMH
CAOIIIITEHO jaBHOCTM.

19 YV oxBupy mmojMa ayTOpcKor fena npefpubeHe cy u gedunnuuje 06jaB/beHOT fea U fena
KOje je CAoIILITeHO jaBHOCTI. AYTOPCKO [Ie7I0 je 06jaB/beHO Kaf je, Ha OM/IO KOjy Ha4MH 1
6I/UIO TTe y CBETY, IIPBM IIyT CAONIITEHO jaBHOCTI/I Ofi CTpaHe ayTopa, OOAHOCHO /TNIa KOje
je oH oBmacTHO. AYTOPCKO [IE/I0 jé CAOILITEHO jABHOCTHU AKO je YYMIbEHO JOCTYIHUM
BeheM 6pojy nuia xoja Hucy mehyco6HO moBesaHa pofOMHCKUM WM APYTUM JTMIHUM
Besama (ui. 7 ct. 1-2 3ACII).

20 Kao usBop je xopumhen 3akoH o parmdmkanuju bepHCKe KOHBEHLMje 3a 3aIUTUTY
KIbJDKEBHMX 1M yMeTHWYKuX fena (Cr. 1. COPJ, 6p. 14/1975).

21 D. Visser, Has. unanak, cTp. 298; S. Stokes, Has. geno, cTp. 60, dpycHora 161. IlomTo
3akoH fe¢uHuIIe IPaBoO NPBOT M3flaBaya 10 y30py Ha J[MpeKTUBY, ocTajie yCIOBe U3
JIupextuBe u 3akoHa Tpeba TyMa4nMTH Ha MCTY HauMH.

22 The Copyright and Related Rights Regulations, 1. 16(2).

23 Vcro u S. Stokes, Has. geno, cTp. 60, pycHota 161. Buz. n Kevin Garnett et al., nas. geno,
nornasbe 17 u Hugh Laddie et al., The Modern Law of Copyright and Design, London,
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3axTeB [la [e/MO He cMe OMTHM M3[aTO OHOCK Ceé Ha CBe BpeMe [0
IPBOTL M3/JaBamba WM CAOMNILITaBakha Ha JPYTY Ha4dMH, IITO 3HAYM Ja [eJIo He
cMe OUTM M3JATO KaKO 3a BpeMe Tpajaiba ayTOPCKOIpaBHE 3aILITHUTE, TAKO
U 10 MCTEKYy MMOBMHCKUX IIpaBa ayTopa. Jmak, y Teopuju je mspaxkeHo
MUIbee Ja je Moryhe fa meno 6yzme uszaro 3a BpeMe Tpajarma MMOBIHCKNX
IpaBa ayTopa U Jja Y>KMBa 3alITUTY Ha OCHOBY IIpaBa NPBOT M3JlaBada yKO-
JIMKO Ta NpPBU U3JaBad HAKOH MCTEKA ayTOPCKOIPaBHE 3aLITHUTE IPBU IIyT
06jaBu Kao c1060gHo geno.** MehyTim, oBakBO TyMadere ce He MOXe HpH-
XBaTUTH, jep je CMUCao IpaBa IPBOT M3[aBada MOJCTUIIAkEe 00jaB/bUBakba
fiefa Koja HMKafia HMUCY Owmla M3JaTa, Kako OU ce OHa y4MHMIA HOCTYIIHUM
jaBHOCTH. B1yto 611 HeolrpaBIaHO MOHOBO OMOTYNNTI OCTBapuBambe KOPUCTH
Ol MCK/BYYMBOT €KOHOMCKOT McKopuirhaBamwa fiena, jep Cy ayTop U Ipert-
XOJHM M3JaBa4 Ty MoryhHocT Beh nckopucTy, a M3faTo /ieNo CTaBUIN Ha
pacrnosarame jaBHOCTI.

YKonmKo ce flecu fa je HAKOH MCTEKAa MMOBMHCKMX IIpaBa ayTopa Jeno
OmI0 M3AaTO, aMM He3aKOHMUTO (HIIP. Jeo je u3jaTo 6e3 caracHOCTH BJlac-
HMKA IpUMepKa Jiela WM je IpUMepaK CTeYeH HEe3aKOHUTO), ITOCTaB/ba Ce
NNTamke Ha KOjy HauMH he TO yTUIIATM Ha CTUIjambe IIpaBa IPBOT M3/laBava.
JInne koje je mspmano feno Hehe MMaTH HUKAKBa IIPaBa, jep HUje 3aKOHUTO
M3[jaJI0 JIeTIo, alu y 3aKOHy Huje IpOoIucaHo ja au he 360r Tora BIacHUK
IpUMepKa Jiefia 01T MieH MOryhHOCTH Jja y>KMBa 3alITUTY aKO IIPBY 3aKO-
HNUTO 06jaBu Heno. Vmak, y TakBoj cuTyanuju Tpedano 61 cMaTpaTi Aa geno
Hje 6VJI0 M3/IaTO, TAKO fla BIACHUK IIPYIMepKa Jie/ia VI JIUIle KOje Ha OCHOBY
IEroBe CaIJlacCHOCTH 00jaBu Aeno Moxke crehu npaBo npsor n3gaBava. Y eH-
IJIECKOM IIPaBY je M3PUYUTO IPOINCAHO Jla ce CMaTpa HeoBlamheHoM 61710
KOja pajitba yunibeHa 63 CarTaCHOCTY B/TaCHMKA MPUMeEPKa 1e/1a,” Tako f[a
NnIe Koje IIPBY YT 3aKOHMUTO 06jaBu fieno Hehe n3ryoutn cBoje mpaso 360r
IPeTXOAHO HeoBnauheHor 06jaB/bUBama AeNa.

ITomro 3akoH caMo 3axTeBa fa [ieJl0 HUje U3[aTO, a He U Ja Huje ca-
OIIIITEHO jaBHOCTM, 3AIUTUTY MOXKe Y)KMBATHU U JIeI0 Koje je HIIp. Oumo camo
00jaB/beHO WM Ha APYrM HA4MH CAOILITEHO jaBHOCTU, a HUje IPETXOJHO
u3aro.® Y cynpoTHOM 61 ipBY M3aBad MM pyTo nIie 61mo yckpaheHo 3a
3aIITUTY, LITO je HEOIPABJJAHO, jep CaMO 00jaB/bUBabEM MM CAOIIITABAkbEM

2000, vol. 1, mormase 11 (HaBemeHO mpema: S. Stokes, nas. geno, cTp. 60, dycHOTa
161).

24 Cno6oman M. Mapkosuh, 3opan Mwnagunosuh, Ay@iopcko @ipaso u cpogua tpasa,
Kparyjesan, 2008, cTp. 237.

25 The Copyright and Related Rights Regulations, 1. 16(3).

26 Ucro n C. M. Mapkosuh, 3. Munagunosuh, Has. geno, ctp. 237. CynpotHo Jumurpuje
Munuh, Komenitiap 3axona o ayimiopckom u cpogrum tipasuma, beorpap, 2005, cTp. 198;
Csertucnas Bykosuh, Komenitiapu 3axona o unilienexiiiyantoj céojutu, beorpan, 2009,

crp. 184; Karapuna JJammanosuh, Bragumup Mapuh, Mnuitienexitiyanna céojuna, beo-
rpap, 2009, cTp. 125.
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jABHOCTU [IeNI0 HUje YYUIEHO TPajHO JIOCTYIIHUM jaBHOCTH, a y MHTepecy
APYIITBEHE 3ajeflHNUIIE je [la Ce M TaKBa Jlefla U3/ajy MIM IOHOBO CAOIIIITE
jaBHOCcTH. TuMme ce moTBphyje Aa je cmmcao yBohemwa mpaBa IpBOTr M3aBa-
Ya He caMO 3alITUTa MHTepeca /JMIa Koja objase jeno, Beh u nmopcTumame
objaB/pMBama Jena Koja o Taja Hucy 6mao mspara. OBakBy moryhHocT
He IIpyXa EHIVIeCKO IpaBo 300r mocebHe meduHMIMje 00jaB/bUBaIA, Tj.
360r ycmoBa fja IIpeMeT 3allTUTe MOXKe OMTM caMo Jie/o Koje HUKaja Huje
06jaBI/beHO.

VcnymaBame Tpeher ycmoBa 3a cTuijame Ipasa IIpBOT U3[jaBada 3Ha-
4Jl fla 3AIUTUTY Y>KMBA CaMo JIMLE KOje Upeu iyiti 3aKoHUio 3Ja VIIA Caoll-
IITH JIe7I0 jABHOCTHM KOje IO Tajia Huje 6uIo n3gaTo. YKOMMKO IOCTOj! BUIIIe
IpuMepaka fiefa, IIpaBo ce CTUYe Kajja ce IpBMU Iy T 06jaBy OMIIO KOju Off TUX
IpuMepaka, OHOCHO IIPaBO CTUYe OHO JIMIle Koje NMpBO 00jaBy CBOj IIpu-
Mepak, YKOTMKO ce IPYMePIN Jiefla Hajase KOJl pasiInymuTuX auia. JJoBo/bHO
je, mpeMa TOMe, Jia ce Ieo Ha 6110 KOjY Ha4MH CAOIIITH jaBHOCTH, A/l TO
Mopa OUTH yYUbEeHO 3aKOHUTO U IIPBY YT HAKOH UCTEKA MMOBMHCKIIX IIpa-
Ba ayTopa.

Maxo 3axoH u [JupextuBa He npensubajy gepuHUINMjy 3aKOHUTOT
objaB/pMBama, Tpebamo 61 YCKpaTUTY 3aLUTUTY LY KOje je He3aKOHUTO
VIV HECaBEeCHO CTeK/IO0 IpuMepak fenma (Hmp. kpabom, cumom, mpeBapom,
3710ynoTpebOM MOBepema) WM Koje je 06jaBuiIo feno 6e3 carracHOCTY BJiac-
HIKa IIpYMepKa fieflia,”” OHOCHO Koje Hije HOOW/IO CaIyIaCHOCT Jja IpUMepaK
menma nckopmhaBa Ha Ha4YMH KOju IpefcTaB/ba objaBbuBame fiena. Exrmecko
npaBo, Kao wTo je Beh HaBemeHo, mpensuba ma ce cmarpa HeoBmanheHOM
6110 KOja pajitba yunbeHa 6e3 CaTIaCHOCTH BIACHMKA pUMepKa fiena,”® mma
ce HeopmaiheHNM 06jaB/bMBambeM MOXKe CMaTpaTy 00jaB/buBame Oe3 carnac-
HOCTM BJIACHMKA IIpUMepKa fiefia WK 06jaB/bMBarbe A€ Yuji je MpuMepak
CTe4eH He3aKOHUTO MM HeCaBeCHO.

IV Cappxuna npaBa

VicniymaBameM ycroBa 3a CTUIIak€ IIpaBa IIPBOT M3/jaBaya, JIuIe Koje
006jaBu fIe7I0 CTMYe IIpaBa Koje OAr0Bapajy MMOBMHCKMM IIpaBuMa ayTopa. To
3Ha4M fla ce He Mo)ke cTehy HMjelHO MOpPaIHO IPaBo, LITO je ¥ PasyM/bUBO,
jep nuie Koje o6jaBu feno Huje aytop menma. OBUM IPaBOM Ce IITUTE MHTe-
pecu oppeheHor n3gaBaya wM APyrux aMIA, @ He MHTEPECH ayTopa, TaKo Ja
je ped 0 eKOHOMCKOM IIpaBy uuja (yHKIUja je fa ce IPBOM M3JIaBady WIN
APyTOM JIMILYy KOje CAOIILITH Je/0 jaBHOCTU 06e36eay MCK/bY4MBO IIPABO A2
eKOHOMCKM McKopuirhaBa Jienio Koje je 00jaBuo, Kao 1 Je/a Hacranma Ipe-
pazioM ToT Jiena.

27  Wcro u D. Visser, nas. unanax, ctp. 298.
28 The Copyright and Related Rights Regulations, ur. 16(3).
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OBgo osnamheme je ncto kao u opnamherme ayTopa ia JO3BOMN WK 3a-
Opann uckopuurthasarme cBOT fena u obyxsara crefieha nMoBuHCKa IpaBa:

1) mpaBo Ha be/nexxeme WM YMHOXKaBalbe Jiefa y LelT0CTI VIV Ie/IN-
MITYHO Ha OM/IO KOjU Te/leCH! Wn OGecTenecHM, TPajHU VI MIpU-
BpEMEHMU, TIOCPEHY VIV HETIOCPEHM Ha4ulH;

2) mpaBo cTaB/bama IpUMepaKa fiefia y IpoMeT;

3) mpaBo #aBama IpyMMepaka fiefia y 3aKyll;

4) mpaBo JaBama NpUMepaKa padyHapCKOT IIporpamMa Ha MOCIYTY;

5) npaBo usBobhema;

6) IIpaBO IIpeNCTaB/bamba;

7) IpaBO IpeHOIIemha N3Bohema MM MpefiCTaB/bamba;

8) mpaBO eMMTOBaIba;

9) IpaBO peeMUTOBAA;

10) mpaBo Ha jaBHO CaONIITaBambe, YK/bYy4yjyhu MHTEPaKTMBHO 4u-
Bbembe JieNa JOCTYIHNUM jaBHOCTH, )KUYHUM WIM OeXWIHUM -
TeM, Ha Ha4MH KOju oMmoryhyje nojefuHIly MHAMBUIYaTHY NIPU-
CTYII JIeTy ca MeCTa U y BpeMe Koje OH offabepe;

11) npaso Ha mpunarohaBame, apaHXUpamwe U JPyry U3MEHY Jea;

12) mpaBoO jaBHOT CAOIIITaBama Jiella Koje ce eMUTYje Ha jaBHUM Me-
CTMMa Kao IITO Cy BO3WIA jaBHOT caobpahaja, pecTopaHu, 4eKao-
HIIe ¥ C7I. MyTeM TeXHWYKMX ypebaja kao mro cy paamo amapat
WIN TENIEBU3OP;

13) mpaBo jaBHOT caomIITaBama Jiefa ca Hocaya 3BYKa MU CIIMKE Y3

nomoh TexHMYKuX ypebaja 3a pempopykoBame 3ByKa, OJHOCHO
CIIMKe.

ITopen oBux mpasa, MuIja Koja cy objaBmiia fiena 3a Koja ce, ¢ 063upomM
Ha IJXOBY IPUPOAY, MOKe OueKkMBaTi fia he 6MTM yMHO)KaBaHa 3a JIMYHE
HeKoMeplMjaHe oTpebe Ha Hocade 3BYKa, C/IVKe VM TeKCTa (KIbIDKEeBHa, My-
3M4Ka, GUIMCKa 1 [p.) MMajy IPaBo Ha MOCeOHY HAaKHAAY Of YBO3a, OfHO-
CHO IIpOfiaje TeXHWYKNUX ypebaja 1 mpasHUX Hocaya 3ByKa, C/IMKe U TEKCTa 3a
KOje ce OIpaBJaHO MOXKe IPeTIOoCTaBUTU fia he 6utu xopumhenu 3a TakBo
YMHO>XaBame€.

Ha npaBo npBor u3jgaBada CXOHO ce IpUMEBYjy oapende 3akoHa O
OrpaHNYenVIMa I UCLIPIUbEbY ay TOPCKOT IIpaBa,” Kao U Ofipende O MpeHoCy
ayTOPCKOT IIpaBa, jep je IpaBo IPBOT M3/laBada IIPEHOCUBO IIPaBO.

29  3ACII, um. 20-33.
30 3ACII, . 39.

31 3ACII, un. 144.
32  3ACII, un. 145.
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IIpaBo mpBor m3gaBada CI0OOJHOT fHena je orpaHMYeHO M Tpaje 25
TofVHA Off JaHA IpBOI M3[aBalkba WIM IPBOT CAOIIITABalma jaBHOCTYU Ha
opyTH Haunn,>? [Tpuxsarajyhn crangapne npensubene [JupexTnBOM, 3aKo-
HOJIaBal] je IPUXBATHO M POK Tpajama IpaBa IPBOT M3JaBaya, Mako he To
BEpOBAaTHO (PMHAHCMjCKM ONTepeTUTH AoMahe KOPMCHMKe CTpaHUX ayTop-
CKVX fieta, oo je Cp61ja MHOTO BuIlle YBO3HO OpjeHTMCaHa Kaja je ped
0 ayTOPCKMM JIeTMMa Hero u3Bo3Ho.>* Vmak, cMaTpa ce /ia je To ONTHMAaNaH
POK Tpajama 3allTHUTe, jep NPBM M3JaBad MMa INOBO/BHO BpeMeHa fla eKo-
HOMCKU ycKopuihasa fiefio, a [pyLITBeHa 3ajefHNIA Hije IPefyro IMIIeHa
moryhHocTM fa cno6opHO nckopuirhasa feno, Majia je y lbeHOM MHTepecy Aa
ZIeTIOo IITO IIpe IOCTaHe OmIITe Jo6po.

V IIpakTnyHe nocnenune ypobhema nmpasa npsor nsgapaya

oy IpeTnocTaBKOM Jja Cy UCIYIeHU CBYM HEONXOJIHM YCIOBM, Ipa-
BO IIPBOT M3JlaBadya Ceé ayTOMATCKM CTHYe Y MOMEHTY M3[aBama fe/la WU
CaoIlIITaBama Je/la jaBHOCTU Ha JAPYrM HauuH, 6e3 obaBe3e fla ce MCIyHe
OMI0 KakBM J[IOfATHU YCIOBM (OpMajHe WM IIpOLefypanHe IIPUPOfE.
JHloBO/bHO je Ha ce [ie/0 3aKOHMTO CAOMILUTY jaBHOCTH, Ia [a JuIie Koje je
JIeI0 CAOIIITH/IO CTeKHE VICK/bYYNMBO IIPABO Ja 3abpaHy WIM JO3BOIU APY-
roM /iy uckopuurhasame gena.

MebhyTtum, npuxBaTame NpUHIMIA Ja Ce 3alITUTa ofobpasa 6e3 pop-
MaJTHOCTY MOXXe Y TIpaKcy CTBOPUTH ofipeheHe mpobieMe 3a BTacHUKe MpH-
MepKa ayTOPCKOT fie/la MM JIMLA y 4Mjoj ce Ap>KaBUHU Taj IpUMepaK Ha-
a3y YKOJIMKO IIpe CaolllTaBama jAena oMoryhe ApyruM amuyma IpUCTYII
IpUMEpKY fiela U [103BOle MM fa Ha ofpeheHm HaumH uckopumhasajy
meno. Ykommko 6m TakBO McKopuinhaBame IpefCTaB/balo MCTOBPEMEHO U
CaomIITaBame Jle/la jaBHOCTY, IPABO MPBOT M3[jaBada CTIYe INIe KOje je KO-
PUCTUIIO IETIO, jep Ta je CAOMIITHIO jaBHOCTHU, a He BJIACHUK VIV Jp>Kajall
npuMepka gena. Haume, carmacHocT 3a uckopuurhaBame fiefia He Mopa 6UTH
y nmcaHoj ¢opmu, Tako 712 je JOBOJBHO /a je BTACHUK MIIN JipyKasal] JO3BOMNO
uckopumhapame Ha HAYMH KOjJ Cé CMAaTpa CAOMIITaBambeM fie/la jABHOCTH, a
la ICTOBPEMEHO HMje M3PMUYMTO 3aXTeBAO /la C€ HAKOH CAOIIITaBama fiea
IpaBO NIPBOT M3[jaBaya IpeHece Ha mera. [la BJIaCHUK MM Ap>Kanal He O6u
U3ryouo CBOje IpaBO, HEOIXOHO je YTOBOPUTM OBaKBO oOfjallibere, jep
IpaBo NPBOT M3/jaBaya CTUYe OHO JIMIle KOje IPBYU NyT M3Ja WIM Ha APYTU
Ha4yyH CAOIIITH [0 jaBHOCTM.

OBakByu npobnemMu Mory moce6Ho Hacraty y cregehum npumepuma
CTHUIIalba [IpaBa MPBOT M3/aBava:

33  3ACII, un. 147. cT. 6.

34 Becna Becaposuh, Mnitienexitiyanta ceojuna: ungycitipujcka céojuna u ayiwopcko ipaso,
Beorpag, 2005, ctp. 309.
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1) xajia IpMBaTHM KOJIEKIMOHAp, My3ej WIu rajepuja (Kao BIACHUK
HeKe CTape CIMKe VI JPYTOT Jiefla IMKOBHE YMETHOCTM) 03BOMN
TeJIeBU3UjU Ja CHYMM CIMKY U Jia, IIpe Hero LITO CIMKa Oyfie Herme
U3JI0KEHA, EMUTYje IPUJIOT O TOMe — IIPaBO CTHYe Te/leBU3Nja Koja
ja eMUTOBa/Ia IPUJIOT;

2) Kajja IpMBATHY KOJIEKLIMOHAP, My3ej WIU rajepuja oMoryhm npu-
CTyHI #eny APYIMM /unyMa (HIp. UCTPaXMBA4MMa, CTYHEHTUMA,
HOBVMHapuMa, ¢pororpaduma, ayKuujckuM Kyhama) 1 1o3Bomu UM
na ororpaduje koje cy HampaBuwiu objaBe MOCPENCTBOM Meflja,
Y KaTajo3MMa, IPEKO II0CTepa U C/I. — IPaBO CTUYe JMLE Koje je
o6jaBuio ¢pororpaduje;

3) Kaja IpMBATHY KOJNEKIMOHAP Ja CVKY Y 3aKyIl My3ejy WIN raje-
puju ia 6M ce CIMKa U3/IOXKWUIA — IPABO CTHYE My3ej WM Tanepuja
KOja je U3JIOKUIA CIUKY;

4) Kaja BIACHMK CTApOr PyKOIMCA WM MY3WYKOT Je/a 3aK/bydM W3-
IaBayKy yrOBOP — IIpaBO CTU4Ye M3/[jaBad;

5) Kafia BIACHUK CTApOT PYKOINCA, My3WYKOT VMM PaMCKOT fiefa Jio-
3BOMNM ApyrMM ymiuma (HIp. paguonudys3HUM OpraHm3alujaMma,
MysejuMa, 6MOIMOTeKaMa, MO30pUINTHMA) fia objaBe, IpelCTaBe
VTN M3BeRY Jie/io — MPaBo CTUYe /Ije Koje je 06jaBuIo, ImpencTa-
BUJIO VI U3BEJIO JIETIO.

Ha ocHOBy HaBefjeHMX IIpMMepa MOXKe Ce 3aK/byUUTM Ha BIaCHUILIN
npuMepaka ayTOPCKMX flefla MOpajy fia OyAy OIpe3Hy IPUINKOM OO0 Kak-
BOT ofjobpaBama uckopuurhaBama Jiea Koje OHU HUCY IIPETXONHO CAOIIITH-
M jaBHOCTH, YKO/IMKO TaKBO MCKopuinhaBame IpeficTaB/ba U3flaBame fiea
VIV CAOIILITaBambe Jle/la jABHOCTY Ha APYyrM HauuH. [la Oy 3amTuTuam cBoja
npasa, Tpebamo 6u fa oy OyAy mpBU Koju he caommurtuTy fieno jaBHOCTH
VIV Jla IPVWINMKOM JlaBama IVCaHe CAaIJlaCHOCTM 3a McKopuirhaBame fiena
noce6HO yroope jAa he ce mpaBo npBor usfaBaya NpeHeTN Ha HIUX.

360r Tora ce MOXe YIYTUTU KPUTHKA Jja yCBajame IIpaBa IIPBOT M3Ja-
Baya onTepehyje BIacHMKe mpuMepaka ayTOPCKMX fiefa, Koju Cy npuHybheHn
ma capabyjy ca gpyrum amMiuMa 3aTo LITO HUCY y MoryhHocTu ma camm
uckopuirhasajy /1710 Wiy 3aTo IITO HeMajy HOBO/BHO (GDMHAHCU]CKUX CPeni-
craBa. Y crmyd4ajy rybutka oBor mpaBa He camo mrto Hehe mohm ma octBa-
pe mobut ox obja/puBama Aena, seh Hehe Mmohu y HapenHux 25 roguna ga
uckopuihasajy meno. To 6u HIIp. oTeXxano paj Myseja WM rajaepuja 36or
HeMOTYhHOCTM fja M3aXy WM Ha APYryu HaduH uckopuirhasajy fera Koja
Hocenyjy mim 6u MX JOJAaTHO omTepeTusio 36or ob6asese fa Off auIa Koje je
06jaBIJIO [e/I0 TPake CaIIaCHOCT 3a McKopuurhaBame fiea 1 IJIaTe HaKHay
3a T0. VcToBpeMeHo, 360r cTpaxa Aa He usrybe cBOje IIpaBa, HEKe YCTAHOBE
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611 MOIJIe CaBECHUM annuma OHeMOI‘YhI/ITI/I IIpUCTYII AeInMa KOje nocenyjy n
TaKO HETAaTVBHO YTULATU Ha o0aB/bambe HUXOBUX aKTUBHOCTIL.

Jmax, cTuijameM IpaBa MpBOT U3JjaBaya, OBe YCTAaHOBE CY Y MPY/ININ
ma uckopuirhaBamweM 06jaB/beHOTr Jie/la M JJaBambeM CaIJTACHOCTH 32 HEerOBO
uckopumhaBame OCTBape 3Ha4ajHY JOOUT U Ja Ty HOONT yIOXKe y ipyre aK-
tuBHOCTHU. Ha Taj Hauns he ce omakmary u yHanpeaut o6aB/barmbe HIUXOBUX
OCHOBHMX J[IeJIaTHOCTM KOje Cy BaKHe 3a KYITYPHM pPa3Boj [ApyIITBeHe
3ajegHuIe. 3ato ce Moxke pehm f1a, ynpkoc ofpeheHrM HemocTanuma, IpaBo
IIPBOr M3JjaBada jecTe 3Ha4ajHO ¥ BPENHO IIPAaBO KOje BIACHMUIVIMA IIPUMe-
paka CTapyx fiefia Ipy)ka IMPWINKY fia 3apajie, a APYILITBEHO] 3ajeqHULIN A
oboraty CBOjy KyITypHY OalITHHY.

VI 3akpyvyak

YBoleme mpaBa npBor 13JaBaya je IPYIITBEHO M €KOHOMCKY OITpaBJia-
HO, jep IOIPMHOCHU 3aIUTUTH ONIITUX MHTEPECA ¥ MHTEpeca ML Koja N3/ajy
VIV Ha IPYTY HAYMH CAOIIITe jaBHOCTY CTTOOOHO Ie/Io Koje Ipe Tora Huje
6uno usgaro. Vmak, y Teopuju je nspakeHo MMUIUbEHe fia je y oapeheHnm
CTy4ajeBMMa IIpy>Karbe [IOflaTHe 3alITHTe OBUM JMIMMa HemoTpebHO M nma
je TIpUMeHa TIpaBa MPBOT M3aBaya y TAaKBUM CITydYajeBUMa HEOpaBaHa.>®
Peu je o cimyvajeBuMa y KojuMa Huje HEOIIXOZHO IOACTUIIATI O0jaB/bUBaIbe
CTapux fiefia, jep TPOLIKOBM 06jaB/bMBalba Jie/la HICY BMCOKY, a MOryhHOCT
fla KOHKYPEHT! IpBOT u3flaBavya yckopuirhapajy fieno je MMHUMATHA.

IIpBy M3paBay He MOpa yBeK Jia CHOCU CBe TPOIIKOBe 00jaB/bMBarba
fiena, jep 4ecTo MMa GMHAHCUjCKY MOAPUIKY APYTUX IMIA U HEMPOPUTHUX
ycTaHoBa (HIIp. My3eja, apX/Ba, YHUBEP3NUTETA) WM Cy Te YCTAHOBE OHe Koje
00jaB/byjy Heno U Koje Huje MOTPeOHO MOACTULATH, jep ce 3alaxKy 3a IITO
Belly ZOCTYIHOCT fena jaBHOCTHM U 32 BUXOBO cmobonHo Kopuirheme. 3a-
TUM, KOHKYPEHTH IIPBOT M3/laBaya HeKaJja CHOCE JICTe TPOIIKOBE Kao M IPBU
u3flaBay, JOK IPBYU U3/laBay He MOpPa fla CHOCU TPOILIKOBE CTUIIama IpuMep-
Ka Jiefa, jep HaC/IeNHMIM ayTOPa W/IM BIACHUIIM IIPMMePKa MOTY Jia IIOK/IOHEe
npuMepax fiena i fia 6e3 HakHafie omoryhe mpucrtym geny. VictoBpemeno,
TPOLIKOBY OTKPMBamba ¥ 4yBama Jie/la MOTy OUTM YMameHH, jep /uia Koja
TO pajie He MOpajy /la Tpake HaKHAJ[y 3a CBOj Pajl, a TPOLIKOBY IpUIIPEMarbha
mema 3a o0jaB/pMBame MOTY OMTM yMameHM 300r pas3Boja TeXHOJIOTHje U
Kopuihema NHTEpHeTA.

IIpu Tome, u caM M3faBa4 MIM JKLEe KOje HA APYTM HAYMH CAOIIITH
TIeJI0 jJaBHOCTM MO>Ke Jja CIIpeyun KOHKypeHTe Ja jepTrHo nckopuirhasajy feno
Koje je oH Beh o6jaBuo. OH Mo>ke a 06jaBM CBOjeBPCHY IIpepajy c1oO0gHOT

35 Hcro n H. Simpson, D. Booton, nas. unanax, ctp. 290.

36 Bupm. A. R. Reese, nas. unanaxk, ctp. 654.
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flena ¥ TAaKO CTeKHe ayTOPCKO IIPaBo, 300r yera he KOHKypeHTM MopaTu fia
YTBpJe U3BOPHU Cafip)Kaj fe/a, Koju Huje 3amTuheH ayTopcKuM IpaBoM, jep
caMo Taj ieo Mory crnobopHo fa kopucte. To he yBehatn wuxose Tporukose,
a uspaBavy npepabenor fiena omoryhutn ga 3a To BpeMe ocTBapyje JOOUT.
IIpBu n3gaBay he 6UTH y MpeSHOCTN Y OZHOCY Ha CBOje KOHKypPeHTe U YKO-
JIMKO TIpe BUX 3a[J0BO/BU NMOTpebe TPXKMUILITA, a U3flaBad KOjy je HIIp. BJIac-
HUK CTapoTl PYKOIMCa HEKOT IIO3HATOT IMCIIA MOXKe IIPBO fia Ipofia Komuje
PYKOIINCa ITO30pUIIHUM U PUIMCKUM peANUTe/bJIMA U IPOAYLIEHTUMA, I1a TeK
oHJa a u3pa feno. CripedyaBame KOHKypeHaTa fia ckopuirhapajy 06jaBbeHO
meno moryhe je u y cny4ajeBuMa Kaja je 3a uckopuinhaBame HEOIIXOaH OP-
TMHAJIHY TIpUMepak jena. [IpBu uspaBad Taga MoXKe OHEMOTYhUTH IPUCTYI

TIPUMepKY JlefTa VIM TPaKUTH BUCOKY HAKHAJTY 3a TO.’

Mako cBu HaBefieHM IpUMEPM YKasyjy Ha TO Ja je IpyXame 3a-
IITUTE NIPBOM M3[aBady y oapeheHuM crmydajeBuMa HemoTpeOHO, ped je 0O
MOjeMHaYHUM C/Iy4ajeBliMa KOju He YMamyjy 3Hayaj IIpaBa IIPBOT M3JaBaya.
ITo mpaBuy, HOTpeOHO je IMPY>KUTY OBAKBY 3aIUTUTY Jja OM ce KOHKYpeH-
TV IIPBOT M3JaBaya CIpedrm fja uckopuihasajy 06jaB/beHO Hero, jep YuM
Cy IIpUMepLM [iefla CTaB/beH) Ha pacllojlarambe APYTUM JIMLMMA, U3paja Jio-
JIaTHUX KOTWja fefa je 3a mwux yecto jedpruna.’® To sHaum fa Cy TpOIIKOBU
IPBOT M3/laBavya UIIAK BUIIN Off Off TPOLIKOBA KOje y Be3u ca 00jaB/bUBameM
CHOCe ’eroBM KOHKYpeHTH. bryo 61 oTyza solie pelerme yCKpaTUTY 3allTH-
TY CBUM M3[aBauuMa, a OM/I0 OV TeIIKO IPY)KaTH 3alTUTY Y HOjelMHAYHIM
ciy4dajeBuMa. 3aTo ce MOXKe 3aK/bY4YUTH [ia je OIIpaBAAHO Mpy Kambe 3alITUTe
CBUM JIMIIMA KOja ¥3/1ajy VIV Ha IPYTY HA4MH CAOIIIITE jABHOCTH CTTOOOIHO
JIeTIo Koje IO Taja Huje 6110 M3JaTo.

Jla 6u ce ybrmakuie HeraTMBHe IOCIENNUIle OBaKBe 3aIITUTE, IPABO
IpBOI U3[laBada Cce yCBaja Kao jefHO CIeLMjaTHO, IPMBPEMEHO IIPABO, jep
UMK, 3aITUTA Ce Npy>Ka JIMLIMMa KOja HUCY JYXOBHUM CTBapaolM fena, U
TO OOMYHO IPUBPESHUM CyOjeKTMMa. 3allTUTa MM Ce IPyXKa CaMoO y OHOj
MepHt Y KO0joj je HOTpeOHO Ha ce MOACTAKHY Aa objaBe He/lo M y4MHE Ia Jio-
CTYHIHMM jaBHOCTI. 360T Tora ce Moxke pehu fa je mpaBo mpBor msgaBada
npuxsaheHo a 611 ce Ha MOCpPelaH HAYVH 3aIUTUTIIN OIILITY MHTEPECH, jep
ce o00jaB/pMBameM CTI0OOHNX HeM3ATHX Aena yHampebyje fyXoBHO cTBapa-
mamTBo 1 yBehaBa kynTypHo Hacnebe apyitBene 3ajenuuie. Ocraje jeaynHO
ma ce Buam pa ;u he y mpakcu 6MTH NpuInKe Ja ce IpaBoO NPBOT M3flaBava
IpUMEHN U fa 1 he OHO OCTBApUTHU CBOjy CBPXY, jep INTame je KoMuko he
c1060HIX HEM3AATUX fiesla OUTY OTKPUBEHO U fia u he BlIacHMIM mpuMe-
paka THX Jiela 3a1cTa OUTY MOTMBMCAHU Jja X objaBe.

37  Buuue ibid., cTp. 654-659.

38 William M. Landes, Richard A. Posner, ,,An Economic Analysis of Copyright Law*, The
Journal of Legal Studies, vol. 18, 6p. 2/1989, cTp. 326.
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PUBLICATION RIGHT

Summary

The article deals with the publication right which was introduced into
Serbian law in 2004. It is a new related right which came from the Council Di-
rective on harmonizing the term of protection of copyright and certain related
rights of 1993. The Serbian Law and Directive provide that any person who,
after the expiry of copyright protection, for the first time lawfully publishes or
lawfully communicates to the public a previously unpublished work, will benefit
from a protection equivalent to the economic rights of the author. This means
that publication right may only be acquired if the copyright in the work expired,
if the work was previously unpublished and if a person lawfully publishes the
work for the first time. The term of protection of publication right is 25 years
from the time when the work was first lawfully published or lawfully commu-
nicated to the public.

The introduction of the publication right is important for the owners of
the physical copies of the works, for the publishers and other persons who com-
municate the work to the public, because they are not stimulated to publish
such works if they can not secure a copyright protection. It is an opportunity
for private collectors, museums and galleries, although they need to be careful
when allowing access to their collections, lest they lose the publication right.
The introduction of the publication right is also in the public interest, because it
encourages the greater dissemination of old unpublished works.

Key words:  publication right, related rights, intellectual property.
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CTPYYHA MUNII/bEIbA

ap Mupocnase BPXOBIIIEK
npodecop eMepUTyC M HaAyYHM CABEeTHUK

M3MEHE 1 NJOIIYHE 3AKOHA O IITOPECKOM
IIOCTVYIIKY U IIOPECKOJ] AIMUHUCTPAIIN]I

Pesunme

Pag iipeq nama ipegciiaémwa Haciiaéax paga iiopecke cexuuje ca
apowinoiogumirux cycpeitia ygpyxeroa iipasruxa y upuspegu Cpbuje ycmepen
Ha goHoulerve Wil 60/bUX 3AKOHA, Td WAKO U 3aKoHA 0 TopecKoM UOCTHYTKY
U {opeckoj AagMUHUCTUPAUUJU.

Osaj pag, uciiospemeHo, goxkasyje Helocpegru Yiluyaj HayuHe MUciu
gociiuinyilie y opeckoj cekyuju Ha 3aKoH0gasua ga usmeHama u gouyHama
gpeherol 3akoHa, Wilio je u 0ege cnyuaj, e MUciu u oxusomsopu. Lumw us-
MeHa u gotilyHa 3aKoHa o Hopeckom HOCHIYTKY U 0pecKoj agmuHucilpayuju
cee 0og 2002. iogure, Kao gaua reiosoi goHoulewa, iUa go gauac, oinega ce y
tioseharvy edpexUBHOCTHY TipumeHe Hopeckol HOCHLYTKA Y3 iyHO TOWTHOBaIbe
3aKOHUILOCIIU, MatlepujanHe UCiuHe U HAYeno CaCywara Clipamxe.

Kaxko je osako ienepanto fiocitiaéveHu yusm Uciiyren 0g cilipane 3aKo-
HOgAa6Ua HAjHOBUJUM UsMeHama U goiiyHama 3akoHa y tuiiary mohu hemo
ga cainegamo céeyKyuHoM tUxXo080M aHAIUIOM.

Kmyune peuu: obnuyu jasnux tipuxoga, iipasa u obasese iopeckux 066e3Hu-
Ka, dopecka tipujasa, Hainaila iiopesa, opecku upexpulaju.
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I Pasnosu 3a nsmene n gonyse 3IIIIIIA

Hapopna ckynmtuna Peny6nnke Cp6uje je Ha cefHUIM ofpKaHoj 28.
jyna 2010. rogune, ycBojuna Ilpenmor 3akoHa o MsMeHaMa M JOIyHaMma 3a-
KOHA O ITOPECKOM IIOCTYTIKY ¥ IIOPeCKOj afMMHUCTpanyju (Y fa/beM TeKCTy:
3akoH), Koju je objaBpeH y ,,Crnyxb6erom rnacauky PCY 6p. 53/2010, u cty-
IIa Ha CHary OCMOr JlaHa off faHa o6jaB/pyuBama y CII. ITTACHUKY, Tj. 5. aBrycTa
2010. roguHe, ¢ TUM LITO ce ofipenOe wiaHa 12 u 15 npuMemyjy ox 1. janyapa
2011. roguue.

OBaj 3aKOH yCBOjeH je IO XMTHOM IIOCTYNKY pajgy HEOIIXOHOT
ycarnaniaBama ca 3akoHoM o mpekpirajuma (,Cr. rmacauk PCY 6p. 101/05,
116/08 u 111/09) u 3akoHoMm o ypebewy cymosa (,Cn. rmacauk PCY 6p.
116/08 u 104/09), cxomgHo KojuMa ce jour op 1. janyapa 2010. roguHe Bofe
nopeckonpekpurajan noctymnuu (nmpema 3IIIIIIA To je 6WI0 y HafIeKHOCTH
ITopecke ympase).

ITopern M3HeTOT, OMIIO je HEOIIXORHO Ja Ce MpeLn3Npajy HaIeSKHOCTI
jemMHMIIA JIOKa/JHe CaMOyIpaBe y IOPeCKOM IIOCTYIKY KOjU Te jefVHUIIe
BoOfle paiu yTBphuBama, HamIaTe M KOHTPOJIE HBUXOBUX U3BOPHUX IPUXOAA
a'y ckIaay ca 3akoHOM O (PMHAHCUPamby JIOKaTHe CaMOYIIpaBe.

OcuM NOMEHYTUX, U3BpIIeHe Cy U Apyre OMTHe M3MeHe U JOIyHe, a
HajBa)XHUje Ce OTHOCE Ha:

1) mpopyXemwe poKa 3a JOCTaB/babe M3MeleHe MopecKe IpujaBe Ha
THeT TOfVHA;

2) penocien HaMupema MOpecKux obaBesa TaKo LITO ce 13 yiutaheHnx
CpeficTaBa IIPBO HaMUpYje ITIaBHa ITOpecka 0OaBe3a, a Kamara I
TPOIIKOBM IIOCTYIIKa — ca npuMeHoM op, 1.1.2011. ropuue;

3) yBobeme gyxer poka 3a oparame Itahama IOpecKor fiyra OHUM
IpaBHMM JIMIMMA HaJ| KOjiIMa ce CIIPOBOAM PeOpraHu3aliuja;

4) cMmameme BJMCMHE KaMaTHe CTOIle Ha M3HOC BMINE WIM Mambe
wiahenor nopeckor ayra — amu ox 1.1.2011. roguHe;

5) yBobeme jenMHCTBEHOT pOKa 3aCTape/IOCT! Y Tpajarby Off IeT TORMU-
Ha;

6) M3maBame IMOTBPJiE O PE3UIEHTHOCTY KOje ce MIPEHOCK Ha OpraHu-
3anyoHe jenyHuie ITopecke ympase;

7) yBobeme MoryhHOCTHM U3pHIjaba 3alITUTHE Mepe 3abpaHe BpIlema
ozipeheHNX [1eNMaTHOCTI Y Tpajarby Off LIECT MeCely 1O TPU TOf1He,
y ompehennm cry4ajeBuma n

8) ocTase M3MeHe Koje ce TMYy Ha[JIOKHOCTU U OpraHM3aluje Imope-
CKe yIIpaBe ¥ jelMHUIIA JIOKa/THE CaMOYIIpaBe.
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II Ananusa usmena n gonyna 3IITIITA

ITosHaTojeja 3aKOH O TOPECKOM ITOCTYTIKY M ITIOPECKOj aAMUHUCTpaliyjn
ypebyje mopecku mocTymak, OZHOCHO IOCTYIak yTBphuBama, Hammare u
KOHTpOJIe jaBHUX IIPUXOfia Ha KOje ce IpUMemyje, Kao 1 IpaBa 1 obasese
HOPeCKMX OOBE3HMKA, IJXOBY PEIMCTPALMjy M IOpecKa KpUBUYHA fiela U
IpeKpinaje. YIpaBo 300 0BaKo KOMIIIGKCHE MaTepyje, U3BpLIeHe U3MeHe U
IOIIyHe Haj/lakile je carnefaru nparehyu muxos pegocien, mWTo hemo n yun-
HUTN Yy HACTaBKYy 3/1arama.

1. O6nuum jaBHNX mMpuxona

M3meHoM cTaBa 2 wraHa 2 mpeunsupano je ga ce 3IIIIIIA npumemyje
Ha CIIOpefiHa IIOpecKa aBamba, KOjiM Ce cajja cMaTpa caMo KaMara II0 OCHO-
BY JOCIIeJIOr a HellaheHOr mope3a 1M TPOLIKOBM IIOCTYIIKA IPUHYZAHE Ha-
mate nopesa. Haume, mpenmsupameM HOopMe M30erHyTa je Jocajallmba
HeyckmaheHOCT ca 3akoHOM o mpekpuIajuma u 3akoHOM o ypebewy cypo-
Ba, TAKO /la je HaIlaTa HOBYAHMX Ka3HM Y HAZJIEKHOCTU CYJa, a TPOLIKOBU
MOPECKOIPEKPIIajHOT MTOCTYIIKA HICY TPOIIaK OpTraHa HaJl/IeXKHOT 32 Hall/la-
Ty nopesa, Beh cypa.

WsmeHe u monyHe 4aHa 2a OTHOCE Ce Ha MpeNU3Hpame X IPOLUIPEHe
npaBa U ob6aBe3a HAJUISKHNX OpraHa jeVHUIIA JIOKa/lHe camoymnpase. Ilox-
CeTMMO Ce€ Jla je 4aHOM 2a 3aKOHa O IIOPeCKOM IIOCTYIKY U IIOPECKO]
apmuuucrpayju (,Cn. rmacauk PCS 6p. 80/02, 84/02-ucmpaska, 23/03-
ucnpaska, 70/03, 55/04, 61/05, 85/05-gp. 3akoH, 62/06-gp. 3akoH, 61/07, 20/09
u 72/09-mp. 3aKOH), IPONMMCAHO [a HAJJIOKHU OPTaHM jeAMHMUIA JIOKATHUX
caMoyIpaBa, Ko yTBphuBama, HallaTe M KOHTPOJ/IE IOpe3a M CHOPEeTHUX
HOpeCKMX laBama Koje Hartahyjy, nmajy npaBa u o6aBe3e Koje 110 OBOM 3a-
KoHy nMa 1 Ilopecka ymnpasa, ocum mpaBa u ob6aBesa Koja Cy y MCK/bY4IUBOj
HagnexxHoctu Ilopecke ympase.

VsBpiuieHOM JOIIYHOM y CTaBy 2 IPEeUM3NPAHO je [a HAa/IJIEKHU OpraH
jenVHuIIe JTOKa/lHe caMOoyIIpaBe MMa IpaBa 1 o6aBese koje uma u ITopecka
yIpaBa U KOJI MOSHOIIEhA 3aXTeBa 3a MMOKPeTame MPEKPINajHOT MOCTYIIKA 32
MOpecKe IpeKplIaje.

Opranu jepMHMIA JIOKA/JIHUX CaMOYIIpaBa, 3a pasauky of llopecke
yIipaBe, HeMajy oBjalrheme ja CIpoBofe:

- UJAeHTUPUKALN)Y U PETUCTPALNjy IIOPeCKUX 00BE3HMKA;

— IpOLeHy MOpecKe OCHOBUIIE METONOM INapuduKaiyje 1 MeTOLOM

YHaKpCHe IIpOLIEHE;
— OTKpUBaIbe MOPECKUX KPUBNYHUX [Ie/Ia;
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— pelIaBame y IPYIOM CTEIeHy y OPECKUM CTBapuMa;

- ocTana mpasa u ob6asese Ilopecke ympaBe cazip>kaHe y ofgpen6ama
yraHa 160 tau. 9, 116 u 12, wiana 161, 164 n un. 167-170 oBor 3a-
KOHa.

Y 0BOM TaKCaTMBHOM HaBolemy, ISMEHOM Y TauKM 4, cajia je Iperysu-
paHo na uu Ilopecka ynpasa HemMa IIPaBo [ja pellaBa y IOPeCKOIPeKpIIajHIM
CTBapuMa, HUTH Jla TIpy>Ka NIpaBHy IOMON y IIOpecKknuM cTBapyuMa.

Hamnme, 360r HEONIXOIHOT ycarlallaBamba ca 3aKOHOM O IIpeKpllIajuma
(»Cn. rmacamk PCY 6p. 101/05, 116/08 n 111/09) n 3axoHOM O ypebemy
cypoBa (,Cn. rmacauk PCS 6p. 116/08 u 104/09), HagmexxHocT 3a Bobheme
MIOPECKONPEKPIIAJjHOT IIOCTYIKa IIpeHeTa je ca Ilopecke ympase Ha
IpeKpuIajHy cyx (y IPBOM CTelleHy), OGHOCHO Ha Bumm npekpmajuu cyp (y
APYTOM CTeIleHy), ! TO modeB of 1. janyapa 2010. rogmHe, WITO yKasyje Ha
Kallllberbe y M3MeHaMa 3aKoHa.

HoBum wianom 26 craBoM 1 mpommcaso je ga ce ogpenbe 3IIIIITA
KojuMa cy ypebeHa oBmamhema NOpecKMX MHCIIEKTOpa ¥ IIOPeCKMX
usBpumresba Ilopecke ympase, ofHOCe 1 Ha OBalIhema MOPECKNX MHCIEK-
TOpa jelNHNIIe IOKATHe CaMOYIpaBe U IIOPeCKNX U3BPIINTe/ba jefMHNUIIE JI0-
KaJIHe CaMOyIIpaBe, y IIOCTYIIKY yTBphuBama, HalIaTe ¥ KOHTPOJIe M3BOPHUX
IpUXOoJa jefilVHNIIE JIOKAa/IHE CaMOYIIpaBe Ha Koje ce mpuMemyje 3IITIITA.

CraBoM 2 je mpommcano ga ce oppenbde 3IIIIITIA koje ypebhyjy mpe-
HOC IIpaBa CBOjMHe Ha IIOKPETHVM ) HEIIOKPETHUM CTBapuMma Ha Perry6mu-
Ky CpOujy y MOCTYNKY OpUHY/HE HAIUIaTe jaBHMUX MPUXOJa KOjU IpUIafajy
oyiery Peny6mke CpOuje, CXOQHO IpUMEYjy U Ha IIPEHOC IIpaBa CBOjUHe
Ha IIOKPeTHNM ¥ HeIIOKPETHNM CTBapMMa Ha jeNMHMITY IOKa/IHe CAMOYIIPaBe,
TaKohe y MOCTYIKy NpMHYJHE HaIlIaTe M3BOPHUX jaBHUX IIPUXOJA jeAVHNIIe
TIOKaJIHEe CaMOyTIpaBe.

[ITa cy u3BOpHM jaBHU IPUXOAYU jeNUHNIIA JIOKATHE CAMOYIIpaBe pe-
TY/IICaHO je 3aKOHOM O GMHAHCHpamwy JToKaaHe camoynpase (,Cr1. ITTacHuK
PC 6p. 62/06). IIpema wiany 2 crtaB 1 Tauka 1 OBOr 3aKOHA, U3BOPHM IIPU-
XOZIM Cy IPUXOAY 4YMjy CTOIY, OFTHOCHO HAauMH U Mepuia 3a yTBphuBame BI-
CMHe M3HOCA, YTBpDyje jemuHmIa 10KamHe caMOyIpase, IpU 4eMy ce 3aKo-
HOM MO>Xe OTPaHMYUTY BUCUHA ITIOPECKe CTOIe, OfHOCHO YTBPAUTHU HajBUIIN
U HajHVDKU M3HOC HAaKHAJle, OfTHOCHO TAKCe, a KOjU CY TO NPUXOAU MpeLn3u-
PaHO je WIaHOM 6 OBOT 3aKOHa.

2. CtpaHKe y IOPeCKOM MOCTYNKY

Msmenama yiaHa 11. M3BpILEHO je MPaBHO-TEXHMYKO ycarlallaBambe
oxpenaba kojuMa ce ypebyje Bobemwe mopeckor pauyHOBOACTBa, Ia ce IIpe-
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LVI3Upa JIa Ce YMECTO ,,IOPECKOT KIbUTOBOACTBA" BOJY IIOPECKO Pa4yHOBOJ-
CTBO, a 300T ycarjalraBama ca MIOMEHYTUM 3aKOHMMA IIpPeLU3UpaHo je ha
HopecKa yrpaBa He mokpehe 1 He BOu mopecKo-IpeKpIiIajHy IOCTyIaK, Beh
CaMo ITOJTHOCK 3aXTEB 3a HETOBO MTOKpeTabe.

3. IlpaBa u o6aBe3e MopecKnx 0OBE3HMKA

ITpaBa n o6aBe3e mopeckux OOBE3HMKA peryucanyu cy wi. 24 u 25
3IIIIIIA.

Unan 24 mpomnmucyje Koja mpasa, y ckiaagy ca 3IIIIIIA uma nopecku
06Be3HMK. VI3BpIIEeHNM M3MeHaMa CIIpOBefieHa je TeXHMYKa pefakiyja y
TOM CMUCIIy IITO je, KaO HemoTpeOHO, OpyucaHO fa mpaBa Koja 0OBE3HUK
OCTBapyje of IIOpeCKe yIpaBe OCTBapyje U Of IIOPECKOr Ofe/berba jelMHNIIA
nokanHe camoynpase. OBo U3 pasyiora jep je 9IaHOM 2a IPOINMCAHO Jja HaJ-
JIeKHM OPTaHM jeflMHMIIA JIOKA/THMX CaMOYIIpaBa, KOf yTBphuBama, Harlare
U KOHTPOJIe TIope3a ¥ CIIOPefHNUX MTOPeCcKNX JjaBama Koje Hamaahyjy, nmajy
npaBa 1 o6aBe3e Koje 10 OBOM 3aKOHy uMa u Ilopecka ympaBa, ocum mmpaBa
1 o6aBe3a Koja Cy y UCK/by4MBOj HayiexxHocTn ITopecke ympase.

Ynan 25 mpomucyje xoje obasese y ckiaany ca 3IIIIIIA mma nope-
cky 06Be3HUK. VI3MeHOM y Taukn 1 je mpommcaHo ja 06aBe3y HOSHOLIEHA
npujase 3a perucrpauyjy Ilopeckoj ynpasu nMmajy caMo pe3yieHTHa IIpaBHa
JNIa M Pe3sUIEeHTHM NMpefy3eTHUIM 3a YMjy PerucTpaLyjy, OGHOCHO YIIUC ¥
perucrap, Huje HajiZieXXHa ATeHIMja 3a IpUBPeJHE PETHUCTpe.

O6aBe3y mpujaBe IpOMeHe IOfjaTaKa MO M3BPIICHOM YINCY Y peru-
CTap IOpecKMX 0OBe3HMKa ITOpefl OBUX 00BE3HNKA VIMajy ¥ 0OBE3HNIIN KOju
ce YINCYjy y perucrap Ipexko AreHIyje 3a IpUMBPeNHEe PETUCTPE, aKO Ce Py
0 IIPOMeHM NoJaTaKa Koj/ ce He eBUJIEHTUPAjy KOf ATeHluje.

Haume, npema ogpenbama craBa 13 unana 27 3I1TIITA, ako mopecku 06-
BE3HUK He IIpUjaBU CBe KacHMje M3MeHe ITofaTaKa y IpyujaBy 3a PerUCTpaln;jy,
OIHOCHO He IIOJHecCe JJOKYMEHTAlNjy ¥ He NpYXu MHpopManmje Koje 3ax-
TeBa Ilopecka ynpaBa y poKy ofi IeT faHa Off JlaHa HAacTaHKa M3MeHe IIO-
JaTaka, OFHOCHO Off laHa IpyUjeMa 3aXTeBa 3a JOCTaB/barbe JJOKyMEeHTaluje
u napopmanyja, [Topecka ynpasa pelemeM Ofy31Ma IOPECKOM O0OBE3HUKY
nonesenu IIVIB no ncnymwemwa obaBese u3 wiaHa 25 Tad. 1 u 3 0BOr 3aKOHa,
a TIpYMepaK pellema JOCTaB/ba OAHIM ¥ OpraHU3aLUjy HAlIeKHOj 3a MpH-
HY/IHY HaIUIaTy 13 HOBYAQHUX CPeICTaBa Ha pauyyHy OOBe3HUKA.

[TpaBunHMKOM O MOpecKoM upeHTUdUKaunonom 6pojy (,Cn. rmac-
Huk PCY 6p. 68/03, 32/09 u 48/2010), uraHOM 6 MPOMKCAHO je Aa MOJATKe
0 IpOMeHaMa PEernCTPOBAHNM HAKOH perucTpalije OCHUBaWba IPUBPETHUX
cybjekara y perucrap AreHIuje, Kao ¥ IOfilaTKe O Opycamy IPUBPETHUX
cybjexara u3 perucrpa AreHiuje, AreHumja gocras/ba Ilopeckoj ympasu
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y eNeKTPOHCKOj WM NMUCaHOj pOpMU, HajKacHUje Y poKy of 48 dacoBa of
perucrpanyuje.

IIpomeHe mopaTaka Koje HNUCY IpefMeT perucrpanmje y AreHIuju
nopeckyu 00BE3HUK je fyXaH Aa npujaBu Ilopeckoj ympasu y poKy of IeT
pagHMX JaHa Off JlaHAa HacTaHka npomeHe. Hacranme mpomeHe 06Be3HUK
nopHocu Ha O6pacuy IIITP-1 - IlpujaBa 3a IPOMEHY-AOIYHY IIOffaTaKa O
perucTpanyjyu IpaBHOT JUIA ¥ MOCIOBHMX jeguHmua, O6pacuy ITITP-2 —
IIpujaBa 3a mMpOMeHy-[ONYHy IIOfjlaTaka O PerMCTpaLyju IPEeNy3eTHUKA U
O6pacuy IIIIP-3 - IIpujaBa 3a mpoMeHy-OIYHY IIOIaTaKa O PerUCTpauyju
(bU3MYKOT NUIla Hepe3nieHTa.

4. VipenTndukanmja v perucrpanuja nopecKknx o06BesHNKa

VsmeHe umana 28 — MecTo 1 BpeMe perucTpanyje mopeckux 06BesHm-
Ka IPOINCaHo je oxpendama wiana 28 3IIITITA. V3BpiieHnM n3MeHama OBOT
4/IaHa, IPEUM3UPAHO je Ja Pe3UAEeHTHO NMPABHO JIUIIE 3a 4Mjy perucTpanujy,
OJHOCHO yNNC y PErucrap, Huje HajjieXkHa ATeHIuja 3a NpUBpEJHE pe-
TUCTPe Kao M Op>KaBHM OpraH UM OpraHMsalyja, opraH 1 OpraHusanyja
TepUTOpMja/IHe ayTOHOMMje V/IM JIOKaJHe caMOyIIpaBe, 0e3 CBOjcTBa IpaB-
HOT JIN1a, ITIOIHOCE IIPUjaBy 3a PerucTpanyujy IMopeckoj yipasu IIpemMa MecTy
cepymta. Kazga je y nmutamy nmpefyseTHNK 3a Unjy peTucTpanyjy Takobhe Huje
HajieXkHa ATeHIVja, IOHOCK IIPUjaBy 3a PErucTpalyjy IOPecKoj YIpaBu
HaJlJIeKHOj IIpeMa cefMINTy papme. [Ipenusupano je fa ce mpaBHa /IMIa Koja
Cy CBPCTaHa y Be/luKe IOpecKe 00Be3HMKe BOJie Y PETUCTPY OpraHM3al[oHe
jenVHuIIe TIopecke yIpaBe HAIOKHE 3a BeJIMKe ITOpecKe 0OBe3HMKe.

Vi3smMeHOM je CTBOpeHa OCHOBa 3a IIPOMEHY KpuTepujyma 3a onpebhu-
Bame BEMUKUX NOpecKux obOBesHuka. [oHolremem HoBor IIpaBmmHuKa o
KpuUTepyujyMyMa 3a ofpebusame BeTMKIX HOPeCKUX 00BE3HNUKA ¥ O BPCTaMa
jaBHMX IIpUXOfia 3a Koje je HajylexxaH lleHTap 3a Benmke mopecke oOBe3HMKe
(»Cn. rmacauk PCY, 6p. 43/2010) xoju je Beh cTymmo Ha CHary, U3SMeHEHN Cy
u KpuTepujymun no kojuma ITopecka ymnpasa yTBplyje cBojcTBO Benmkor mo-
peckor o6Besnnka. [lo panuje BaxxeheM paBUTHNKY, OCHOBHY KPUTEPUjyM
je 610 06uM mopeckux obasesa.

5. Ilopecka npujaBa

Ynanom 40 3IIIIITA mpommcaHa je MOTyhHOCT TOJHOIIEHa N3MemeHe
Hopecke IpKjaBe y CIIy4ajy Kajia MOpecKu OOBe3HVK YCTAaHOBU Ja IOpecka
npujaBa, Kojy je paHmje nopHeo Ilopeckoj ympaBmu, cafp>Xu TpelIKy W
npormyct. [Ipu ToMe, a mTo je 6GUTHO 3a MOpecKOr 0OBE3HMKA, AKO Y POKY
yTBpheHOM 0BMM 4IaHOM, 0OBE3HUK [JOCTAaBU M3MEHEHY MOPECKY IpHjaBy,
cMatpahe ce fja TpeIIKOM WM HPOIYCTOM y IPBOOMTHOj IOPECKOj pKjaByu
HUje YYMbeHO KPUBMYHO Jieno vnu npekpiiaj us 3IITIITA.
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ITpema M3BpIIEHO] M3MEHNU OBOT 4YIaHA, MOPeCcK) OOBE3HUK MMa MO-
ryhHOCT fa M3MemweHy MOpecKy IpKjaBy IOfHece OAMax a HajKacHUje IO UC-
TeKa pOKa 3aCTape/IoCTM KOjI, CaIllaCHO Cajja M3BPLIEHOj M3MEHN YnaHa 114
3IITIITA, nsHOCHU fieili TOMMHA.

VcroBpeMeHO je WU3BpIIEHOM WM3MEHOM CTaBa 3 IIPONNMCAHO [a
U3MebeHy MOPeCKy IpMjaBa 3a MCTHU IOPECKN IIepuof, 0OBE3HMK MOXKe Ja
TIoffHece HajBuUIIe géa ImyTa (IIpeMa CTapoM pellemny — jefTHOM M TO y POKY
on 12 mecern).

ITpema mpenasHoj oppen6u (wiaH 47 3akoHa), IOpecKy OOBE3HUIIN
KOj! YCTaHOBE JIa TOpecKa IpujaBa Koja je MoJHeTa [0 JaHa CTyIIakha Ha CHa-
ry oBor 3akoHa (5. aBryct 2010), cagpXy IpelIKy WIN IPONYCT, USMEHEHY
HOpecKy IpKjaBy IOfHOCEe IpeMa paHuje Bakehmm oppenbama wrana 40
3IIIIIIA, mTo 3HauM fa je 3a MCTM IOPEeCKM IepUOf, MOTYy IOJHETV CaMo
jeHOM U TO y POKy Of 12 Mecely ofj faHa IOJHOLIeHa IPBOOUTHE TTOpecKe
npujaBe.

IIpakTnyno, ako ysmemo 3a npumep IIIIIIIB npujasy, kao npujaBy
Kojy o6Be3HNIM Hajuenrhe Memajy, YKOIMKO OBY IpujaBy 3a Mecers jyn 2010.
I. gjocTtaBe o 5. aBrycra 2010. roguHe, n3Memeny he mohm ma mocrase mo
Tor saryma 2011. roguHe, 1 TO caMoO jegHOM. AN, YKOIMKO je JocTase 15.
aBrycra 2010. Mory je U3SMEHNUTH [iBa IIyTa U TO Y IIEpUOAY Of, HAPEHMX IeT
rofiyHa, Tj. go 15. aBrycra 2015. rogune.

Jla mopiceTnMo ma cy octaje HemsMemeHe ofpen6e wiana 40 3IIITITA
KOje IIPOINCYjy Aa IMOpecky 0OBe3HMK He MOXKe IIOJHETU M3MEHeHy Iope-
CKY IIpMjaBy IIOC/Ie IOKpeTama IOCTYIIKA IopecKe KOHTPOJIe 32 KOHTPOJINCa-
HU IIOPECKU IIepUoJ, U Jla Ce U3MeIbeHa MopecKa IIpMjaBa He MOKe II0C/IaTH
€/IeKTPOHCKMM ITyTeM (4aK HU BEeJIVKY IIOPECKY 0OBE3HMUIIN).

6. Hammata nmopesa
a) Haunaitia Hosuane xasue

Vsmenom wrana 65 3IIIIIIA, 6pucamem cTaBa 2 KOju je NPOINCH-
Ba0 POK JMIOCIIEIOCTM HAI/IlaTé HOBYAaHE Kas3He, M3BPUIEHO jeé HEOIXOIHO
ycarnamaBame ca 3aKOHOM O IIpeKplIajiuMa U 3akoHOM o ypebemwy cymosa,
063upoM jia je usmenom wiana 2 3IIITITA mpernusupaHo fAa je HarIaTa HOB-
YaHMX Ka3HU Y HAIJIEXXHOCTU CY/la, a TPOIIKOBY IOPECKONPEKPIIAjHOT I10-
CTYyIIKa HMUCY TPOIIAK OpraHa Ha/[JIe)XHOT 3a HAIUIATy mopesa, Beh cypa.

6) Pegocneg Hamupera tiopeckux obase3a — og 1.1.2011. 1.

Ynanom 70 3IIIIIA mpommcaH je pemocien HaMupema IMOPECKUX
obaBesa. VI3BpiieHa M3MeHa OBOr WiaHa OMTHa je 3a IMopecke OOBe3HMKe
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jep Mema pefociel; HaMuperma JOCIEeNMX Iope3a UM CIOPENHUX MOPEeCKUX
IaBama. Hanme, HOBUM pelllereM je MPOMMCAHO Jia ce yrnahenn usHoOC fyra

pacniopebyje:
- IIPBO Ha IVIABHY HOpecKy ob6aBesy,
— 3aTUM Ha KaMary,
— I1a Ha TPOIIKOBE ITOCTYIIKA.

OBoM m3MmeHOM, Koja ce mpumemyje of 1.1.2011. roguue, cMamnhe
Ce TPOIIKOBM HebTaroBpeMeHOT U3MMpUBamba JOCIENNX MOpecknx obaBesa.
OBakaB IpNCTYI (HaMypee IIABHOT MTOPECKOT yTa I1a KaMare), 3aCTyT/beH
je y Behmuu semaspa EY.

Y mpenasHuM oapenbama, wiaHOM 49. OBOI 3aKOHa, IPOINCAHO je Ja
ce pacriopep, ymraheHOr M3HOCA 10 OCHOBY JOCIHENIMX IOpe3a U CHOPEeTHUX
HOpecKux fjaBama o 31. gerem6bpa 2010. roguHe, BPIIM IPUMEHOM ofpende
yrana 70 craB 2 3IIIIIIA (,Cn. rmacauk PCY 6p. 80/02, 84/02-ucnpaska,
23/03-ucnpaska, 70/03, 55/04, 61/05, 85/05-gp. 3akoH, 62/06-mp. 3aKoH,
61/07,20/09 u 72/09-pp. 3aKOH), LIITO 3HAYY Ja Ce IIPBO HAMUPY]y TPOLIKOBYU
HaIIaTe, KagHa, KamMaTa, I1a M3HOC IJIaBHe IopecKe obaBese.

8) Ognaiawe tinaharwa tiopeckoi gyia

Ynan 73 3IIIIIA pnebunnine Ha4MH 1 TOCTYNAK Of/Iarama Imahama
nopeckor gyra. JlomyHom crasa 1 npenmsupano je fa Ilopecka ynpasa moxe,
Ha IVICMEHM U 0Opa3/IoKeHM 3aXTeB IOPECKOT OOBE3HMKA, Y LeMTOCTH MIN
IeMVIMUYHO, OfIOKWUTH Taharme MOpecKor Ayra, Mof YCIOBOM ja Imahame
HIOPeCKOT Ayra Ha JJaH BOCIENTOCTY 3a IIOPECKOT 0OBEe3HMKa IIpeicTaB/ba He-
IpUMePeHO BeNMKo ontepehere M HAaHOCK OUTHY €KOHOMCKO LITETY.

Ypen6boMm o OMDKMM yCIOBMMA 3a OfjIarame IvTahama IOpecKor ayra
(»,Cn. rmacauk PCY, 6p. 53/03, 61/04 n 71/05) kojy je moHena Brmaga y ckmamy ca
craBoM 2 oBor wiaHa 3IIITITA, npommcano je ga miahame pyra [Topecka ynpa-
Ba MO>Ke J]a OJLIOKM IIOPECKOM 00BE3HIKY aKo YT M3HOCU HajMambe, ¥ TO 3a:

- ¢usnuko nure — 10% op ormope3uBMX NMPUXOAA y TORVHM KOja IIpeT-
XOIY TOAVHU Y KOjOj je IIOJHET 3aXTeB 32 Ofl/Iarambe;

— Ipefy3eTHMKA ¥ Majio IPaBHO /e — 5% Of YKYIIHOT TOfMIIIbET
IPUXOJa MICKAa3aHOT y MOC/IebeM (PMHAHCUjCKOM U3BEIITajy, OfHO-
CHO TOAMILbET MayLIaTHOT IPUXOAA;

- Ccpefma M BeNMKa IMpaBHA LA — 5% of 0OOPTHMX CpelcTaBa MCKa-
3aHUX Y IOCTIefbeM PUHAHCHjCKOM U3BEIITajy.

WsBpimenoMm msmeHoM crapa 3 wiaHa 73 3IIIIIIA, mopen Tora mro
je mpenusHuje AeduHMCAHO fa O ofaramy Imahama mopeckor myra, 1Mo
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UCIIyIbelby YC/IOBa OfJTydyje MUHICTAP MM JIMLE KOje OH OBIACTH, M TO Ha
OCHOBY NNMCMEHOT IpeIora PyKOBOAMOLA OpraHmsanuoHe jegunune Ilo-
pecke yIpaBe IpeMa IJIABHOM MeCTY IOC/IOBama, OGHOCHO MeCTy IpebuBa-
JIMIITA TIOpecKor 0OBe3HNKa, IIPOIMCAHO je fla, Kafia Cy y NUTalby U3BOPHU
jaBHM IPUXOAY jefVHUIIA JIOKa/JIHE CaMOYIIpaBe, OIYKy JTOHOCHU IpajloHa-
YeJTHUK, OHOCHO IpPeJCEeNHMK OIIITHHE, OFHOCHO JIMIE KOjeé OH OBJIACTH.
Ilaxne, opraH jeuHNIIE JIOKaJTHE CaMOYyIIpaBe HAJIZIEXKAH je 3a OIy4MBalbe
IO 3aXTeBY ITOpPeCKOr OOBEe3HMKa 3a ofjIarame Iumahama Imopeckor gyra Io
OCHOBY M3BOPHMX IIPUXOJia jeAMHMNIIA JIOKA/IHE CaMOYyTIpaBe.

OmrykoM ce MOXKe OFOOpPUTM jeHOKpPATHO ofjiarame wm Iviahame
IIOPECKOT IyTa Ha paTe, a/l HajayxXe Jo 12 mecenn.

HosuM unaHoM 74a yBefieH je my>kKu poKa 3a ofjIarame Iahama mnope-
CKOT [IyTa OHMM IIpaBHUM JIMLIMMAa HaJl KOj!Ma ce CIIPOBOAY PEOPraHM3aLlja,
y LM/by CTBapama yc/loBa 3a HacTaBaK IbMXOBOT IIOC/IOBalba 1 CIpedaBaibe
ryOuTKa 3aI0C/iemna y mhuMa.

Hanme, y ummpy crpedaBame IpecTaHKa obaB/bama [ENTaTHOCTH Y
IpaBHMM JIMLMMa HaJl KOjuMa ce CIIPOBOAM peopraHmusanuja, mwiahame mo-
PEcKOT iyra TUM JIMI[IMa MOXKe ce OffOOPUTH Y AY>KUM POKOBMMA Off POKO-
Ba Y OFHOCY Ha IIPaBO KOje MMajy CBM ApYru oOBe3HMIM (KOjy MCITyHhaBajy
npomucaHe ycioBe). 3a oBe oOBe3HUKe ofiarame mahamwa gyra moryhe je
y jemHakuM parama fo 60 Meceunm, y3 MoryhHocT Kopuinhema OI0>KeHOT
wrahama 3a mpBux 12 mMecenn.

VcroBpemeHo, oprarameM IUtahama yra mpeknaa ce U 3acTapenocT
IpaBa Ha IETOBY HAIJIATy, a BPeMe 3a Koje je Ofjlarame M3BPIIEHO He ypa-
YyHaBa Ce Y POK 3aCTapenoCTH.

Kao n kox mpyrux o6BesHNKa, 0 ofylaramy Iyahama Imopeckor gyra
omydyje muue u3 wiaHa 73 cras 3 3IIIIIIA.

Y npenasuuM ofper6aMa OBOT 3aKOHA, WIAHOM 48. IIpoIMcaHo je fja ce
HOpecKOM OOBe3HMKY HaJ KOjiM Ce CIIPOBOAM peopraHmsalyja y CKaajy ca
3aKOHOM KOjuM ce ypeDhyje cTedaj, a kome je Beh omo6peHo opnarame miaharme
HIOPECKOr iyra y cKlapy ca ogpabama wrana 73 3IIIIIIA (,Cn. rmacauk PCS
6p. 80/02, 84/02-ucnpaska, 23/03-ucnpaska, 70/03, 55/04, 61/05, 85/05-xp.
3aKOH, 62/06-1p. 3aKoH, 61/07, 20/09 u 72/09-ap. 3aKoH), MO>XXe Takobe ofo-
OpuTH KORATHO OfTarame miahama MOPECKOT AyTa, IOf YCIIOBOM /i IIOffHECE
3aXTeB 3a OJyIarame y CKIaJy ca WIAHOM 74a, 1 TO Ipe UCTeKa Iepyuoja Ha
Koju My je mrahame gyra Beh opnoxeno. OBO ,,JOZAaTHO ofjIarame AyTa,
YKYIIHO ca IepMrofioM Ha Koju je o6Be3HuKy mmahame Beh ommoxxeHo, Moxe
ma 6upe Hajayxe o 60 Mecenn.

Kamara ce m oBuM oOBesHMIMMa obpadyHaBa 3a BpeMe JIOK Tpaje
oflIarame.
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7. Kamara

Ynanom 75 3IIIIITA mponmcaHa je BUCMHA KaMaTe M HAauMH oOpavy-
HaBama JICTe Ha M3HOC Mambe WM Buile ItaheHor mopesa 1 CHOpeSHUX II0-
peckux gaBama. [lo 31. genembpa 2010. rogune, kamara he ce o6pauyHaBaTn
Kao 1 [0 cafia, Tj. IO CTOIMU jefHaKOj TOAMIII0j €CKOHTHOj CTOIM LIeHTpajIHe
eMucrone 6anke ysehanoj 3a 15 mpoIeHTHNX IIO€Ha, IPUMEHOM KOHPOPMHE
MeTofie 0OpadyHa, KaKo je ¥ IPOIICAHO CTaBOM 2 WiaHa 49 OBOT 3aKOHa —
npenasHe ofpenoe.

VsBpuieHOM M3MEHOM OBOT 4/IaHAa, CMambEHa jé BUCMHA KaMaTHE CTO-
e, OHOCHO McTa ce nobuja yBehawem rogumme pedepeHTHe cTOIE 3a
leceT MpOLIEHTHUX MoeHa. Ha oBaj HaumH ,ontepeheme” mopecknx o6Be3-
HIKa KOjU CY Y IOLIbM ca M3MUpembeM Iopecke obaBese 6uhe npumMepennje
Hero 1ITo je cajga. HoB HaumH o6padyHaBama KaMaTe, OHOCHO HOBa CTOIA
npuMemyje ce mo4es of 1. janyapa 2011. rogune.

Kapa je mopecku fyr Of/ioXeH y CKIafy ca 4i. 73 u 74a, mpema ofpen-
6u wriaHa 76 KamaTa ce oOpadyHaBa IO MCTOj CTOIIM M 3a BpeMe JIOK Tpaje
OfiIarare, OHOCHO 0OycTaBa.

8. IIpunypHa HanIaTa nopesa

Ynanom 83 3IIIIIIA mpomnucaH je M3HOC U IIOCTYIIAK HAIIIATE TPOIIKO-
Ba MOCTYIIKA NPMHY/IHE HaIl/IaTe [IOpe3a ¥ TPOIIKOBa OPeCKOIPEKPILIAjHOT
nocrynka. MehyTtum, 36or Beh objanrmeHOr HEONXOJHOT YycaryallaBarmba
3IIIIITA ca 3akoHOM O IpeKkpiuajuMa u 3akoHOM o ypebemwy cymosa, us
yiaHa 83 OpucaHe cy ofpenbe KojuMa je OWIO HPOIMCAHO Ja TPOIIKOBE
IIOPeCKOIIPEKPIIAjHOT IoCTyIKa ofpehyje ITopecka ymnpasa y Bucuanm of 5%
O]l MI3HOCA U3peYeHe HOBUAHE Ka3He, a HajMambe y u3Hocy of 500 nuHapa, Kao
U [a TPOLIKOBY IIOPECKOIPEKPIIAjHOT MOCTYIIKA MaJlajy Ha TepeT NMla Koje
je OITIallleHO OfITOBOPHMM 32 IIPEKPINaj.

IIpema unany 130 3akoHa O IpeKplIajuMa, TPOLIKOBU NMPeKpIIajHOT
IOCTYIIKA Cy U3JJaljyl YIUILEHN TIOBOJOM IIPEKPIIAjHOT MIOCTYIIKA Off Fb€TOBOT
IIOKpETamba /10 3aBPIIETKA, ¥ TO: TPOLIKOBM 33 CBEJOKE, BEIITAKE U TyMaue;
TPOLIKOBY yBuDaja; IIOABO3HYU TPOIIKOBY OKPYB/BEHOT; M3[jallM 3a I0BODembe
OKPVB/bEHOT; TIOABO3HN 1 Ty THU TPOIIKOBMU CITY>KOEHMX JINIA; HY>KHU M371a-
111 OLITeheHOr OfHOCHO HWEeroBOT 3aKOHCKOT 3aCTYIHVKA M Harpajia  HyX-
HM M3[aLM HBeroBor MyHOMONHVKa; Harpaja 1M HY>KHU M3[auy OpaHMOLa;
TPOILIKOBY IpeBolema, 1 MmayImamTHy U3HOCH.

Unanom 104 3IIIIIIA mpommcaH je NMOCTyHmaK Ipofiaje MOKPETHUX
CTBapy a wiaHoOM 110 ImoCTymak Mpofaja HEMOKPETHOCTY HEMOCPESHOM II0-
rogboM, a y uby peannsaliyje IpUHYAHe HaIIaTe OpecKor Ayra. VI3ppiie-
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HVM M3MeHaMa U JIONlyHaMa HaBeJleHMX YIaHOBa IPeIU3NpPaHO je ¥ IPOIu-
CaHO fla y CITydYajy Kajja Mpojiaja 3aIllelheHUX MOKPETHUX CTBAPM, OHOCHO
HEITOKKPeTHOCTM HUje yCIena y CK/Iafly ca OBMM WIAHOBUMA, CTBAPU M He-
IIOKPETHOCTH Ce TIpeHoce y cBojuHy Permy6nuke pememem Ilopecke ympase,
OfIHOCHO Y CBOjUHY jeiiHMIe JIOKa/HE CAaMOYIIpaBe pellleleM HaJJIeXKHOT
OpraHa jefilrHNUIIe JIOKAJIHE CaMOYIIpaBe.

HenoxpeTHoCTH 1t MOKpETHE CTBAapH, KOj€ Cy TPAaBOCHAXKHIM PeIlEmheM
npeHere y cBojuHy Pemy6nuke, Penybmmuka aupexiyja 3a uMoBuHy Perry-
6muke Cpbuje mpeysama y Ap>XaBuHY y poKy of 30 jaHa Off JaHa JOHOIIeHa
pellema, Kao OpraH Ha/i/ieXkaH 3a eBUJIEHIINjy HEIIOKPETHOCTY M TIOKPETHUX
CTBapy y Ap>KaBHO] cBOjuHM. IIpy TOMe, HauMH ¥ MOCTYIaK ca CTBapuMa
Y HETIOKpeTHOCTMMa Tpeba Ja ce ypeayu aktoM Biaje, umje ce moHolueme,
CXOIHO 4aHy 51 OBOr 3aKOHa, o4eKyje Y poKy off 90 maHa off JaHa CTyIama
Ha CHary OBOT 3aKOHa.

[Ipenasuum oppenbaMa OBOT 3aKOHa, WIAHOM 50 IPOMNMCAHO je fa y
CTydajy Kazia je pemreme ITopecke ympase KojuM ce y cBojuHy Pemy6muxe
Cp6uje mpeHOCEe HEIIOKPETHOCTH, OJTHOCHO IIOKPeTHE CTBapy, 13 WwiaHa 104
craB 18 u wirana 110 ctas 5 3IIIIITIA (,Cn. rmacaux PC 6p. 80/02, 84/02-
ucmpaska, 23/03-ucmpaska, 70/03, 55/04, 61/05, 85/05-gp. 3akoH, 62/06-gp.
3akoH, 61/07, 20/09 u 72/09-mp. 3aKOH), MOCTaAO0 MPABOCHAXXHO IO [aHa
CTyIama Ha CHary OBOT 3aKOHA, OJHOCHO JIO JJaHa [TOYeTKa IIPUMMEHE IPOIIN-
ca Koju Tpeba fia oHece Braza, opraH HajyIeXXaH 3a eBUJCHIM]Y HEIIOKpeT-
HOCTM ¥ IIOKPeTHMX CTBapy Y [p>KaBHOj cBojuHu (Pemybmmuka aupexmyja
3a uMoBMHY Perry6muke Cp6uje) ny>kaH je ma, y CKIafy ca TUM IIPOMUCUMA,
y poky op 30 naHa of laHa II0YETKA IbMXOBE IIPMMEHe, T€ HEIIOKPETHOCTH 1
MOKpeTHe CTBApU IIpey3Me Y Ap>KAaBUHY.

Houanom kasHom of 5.000 guuapa mo 50.000 nuuapa kasuuhe ce 3a
IpeKpIIIaj OfTOBOPHO /nlie y Perry6mmukoj pupekxuuja 3a uMoBuHy Perry6ym-
ke Cpbuje, aKo y HaBefleHOM POKY He IIpey3Me y Ip>KaBUHY HEMOKPeTHOCTU
U TIOKPETHE CTBapu.

9. Ocranmu 06y NpecTaHKa MOPECKOr Ayra

WsBpmenuM msMeHama u pomyHama wi. 114-114r 3IIIIITA, yBemen
je jemVHCTBEH POK 3acTape/oCTy y Tpajamy Off IeT rofjuHa 3a yTBphuBame
U HaIJIaTy IOpe3a U CIOPEeHUX MOPECKMX JlaBama, 3a OCTBapMBaibe IpaBa
Hopeckor o6Be3HuKa Ha nospahaj, pedaxuujy, HaMupemwe Hocnenux obase-
3a IO J[pyrOM OCHOBY IyTeM IIpeKmbIDKaBama Iope3a U Ha nospahaj cro-
pegHNX MOpecKux maBama. axie, M3MemeHNM WiaHOM 114 mpommcaHo je
ma npaso ITopecke ynpase Ha yTBphuBame 1 HalIaTy rmopesa 1 CIOPeJHMX
MOpeCKNX JlaBaiba 3acTapeBa 3a IleT TOAMHA Off laHa KaJia je 3aCTapesocT Io-

119



CTPYYHA MUII/BEIbA IIpaBo u mpuBpena

Yesa fia Tedye. 3acTapeoCcT MOUNibe Ia Tede Off IPBOT JaHa HapefHe rofyHe
Off TOiMHE Y K0jOj je Tpebao yTBPAUTH IOpe3 U CIOPENHO IIOPecKo faBambe,
OJIHOCHO Y K0joj je o6aBe3a MOpecKor Jy>XHMKa Joclena 3a miahame. Victn
POK 3acTapenocTy, CXOAHO WiaHy 114a, mpommcaH je 3a MpaBo MOPECKOT 06-
Be3HNUKa Ha noBpahaj u pedaxkiujy, Kao 1 HaMMpewme HOCIennX obasesa 110
APYTrOM OCHOBY ITyTeM IIpeKmbIDKaBama Iopesa 1 nospahaj copegHux mo-
PeCKUX [laBama .

O63upoMm fa je wranoMm 114 cajja mpommcaHa M 3acTapenocT MpaBa
ITopecke ynpaBe Ha HalIaTy Iope3a M CIHOpPEJHMUX IOpPeCKUX /laBaiba, HO-
BUM HAC/IOBOM ,,3aCTapenocT IOKpeTama U Bobherma IpeKpIIajHOT IIOCTyTI-
Ka 3a IOpecKe MpeKpluaje“ 1 M3MembeHNM WIaHoM 1146 mpomucaHo je ma ce
MpeKpIIajHN MOCTYMAK HE MOXKe IIOKPEHYTH aKO IPOTEKHe IIeT TOfiHA Off
TaHa KaJia je MPeKpIlaj yYMIbeH.

Ha nurama 3acrapenoctu koja Hucy ypeheHa oBuM 3akoHOM mpuMe-
BY]jy ce oapende 3aKOHa KOjuM ce ypehyje pekpIuajHu NOCTyIaK.

YBobeme oBOT poKa je y CKIany ca ofpenooM wiaHa 76 cTaB 5 3akoHa
0 IIpeKplIajuMa, KOjuM je IpoImucaHa MOTYhHOCT Jja ce, M3y3eTHO Off poKa
3aCTape/IocTM IPOIMMCAHOT TUM 3aKOHOM, m3Mely ocrajor, 3a mpekpuraje
y 007acTu jaBHMX IpuXofa M (MHAHCUja, MOXKe ITOCEOHMM 3aKOHOM IIPO-
MICATV [yXKV POK 3aCTape/loCTy Tromera (0 poKa KOojy IpeMa TOM 3aKOHY
M3HOCH jeflHy TOAVHY Off JaHa Kajia je IMpeKpIuaj yunmeH). [Ipema ToMe, a y
CK/IaZly ca OBMM IIPEIJIOTOM, Y POKY Off €T TOfiMHa 3acTapeBa U IPaBo Ha
BoDeme IpeKplIajHOr IOCTYIIKA 3a ITopecke mpekpiaje. OBOM M3MEHOM, Kao
HenoTpeOHy, 6pucany cy wiaHosu 1148 u 114r, xoju cy geduHmcanm 3acra-
Pe/IoCT MOKpeTama 1 Boherma MopecKONpeKpIIajHOT MOCTYTIKA.

Yranom 115 mpommcaHa je MOTYhHOCT oTmyca mopesa ¥ CHOPeIHUX
nopeckrx faBama. ITopen Beh moctojeher pemema mo xome Briaga moske, Ha
IpeIor MUHICTPA, a IOBOJOM MHMLIMjaTVBe MUHMICTPA HAJJISKHOT 3a IIO0-
C/IOBE €KOHOMMj€ ¥ PETMOHATHOT Pa3Boja, Ia OHeCe OfIYKY O IeTMMIUYHOM
WM TOTIYHOM OTIIMCY IIOpe3a M CIOPeNHUX IOPEeCKMX /laBaiba MOPEeCKOr
00Be3HMKA KOjU Ce Mpofaje Y MOCTYIKY IIpuBaTu3alje, OGHOCHO KOju je ¥
IOCTYIIKY PeCTPYKTypHpama, HOBO pellelbe je la TOPECKOM 0OBE3HMKY KOf
KOjer je IpOMemeHa BJIACHUYKA CTPYKTypa IO OCHOBY IIpey3eTUX yTOBOP-
HUX obaBe3a off ctpaHe Pemy6muke, Moryh je oTmmc mopesa u copemHuX
MOpecKNX /laBama, Ha OCHOBY opnyke Bmage. OBo u3 pasjora mToO Cy MH-
BECTUIIMOHY TIPOjeKTH Off CTPATEIIKOr 3Hauyaja 3a Pemybmmky Cpoujy, mpn
4yeMy ce CTPaHVM y/IaramuMa OUTHO JOIPUHOCU Pa3Bojy HeKe Of IPUBPeEN-
HUX TPaHa.

Ynan 115a je 6pucat jep je ycknabupameM ca 3aKOHOM O IIpeKpIIajuMa
U 3akoHOM O ypebemy CyHoBa, IORHOLIEHE 3aXTeBa 3a IIOKPETame MOpec-
KOITPEKPILIAjHOT MIOCTYIIKA y IOCTYIIKYy HaIlIaTe y HaJIeXHOCTU cyhoBa. V3
VICTUX pasjiora OpucaH je v wiaH 134a, jep je perymmcao MOJHOIIEHE 3aXTeBa 3a
MOKpeTarbe IOPECKONPEKPINAJHOT IOCTYIKA Y IOCTYIKY IIOPecKe KOHTPOJIE.
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10. IIpaBHa nomoh y mopeckum crBapuma

YranoMm 159a mponmcaHo je #a 3a moTpebe msberaBama JBOCTPYKOT
OIlope3NBama, CTATyC Pe3NUJeHTa Ap)KaBe Ca KOjOM je 3aK/byd4eH yTroBOp O
n3beraBamwy ABOCTPYKOT OIIOpe3uBamba Hepe3eHT JoKa3yje KOJ MCIIaTHO-
Ija TIpUXofia — pe3NJieHTa, MOTBPJIOM O Pe3U/IEHTHOCTY OBEPEHOM Off Hafl-
JIOKHOT OpraHa Apyre Ap)KaBe YTOBOPHMIIE YMjI je Pe3UIeHT M TO Ha Ioce6-
HOM ofpaciy, BOoK craryc pesupieHTa Permy6muke Cp6uje, Koj MHOCTpaHOT
VICIUIATVIONIAa IIPUXO/ia, PE3U/IeHT JoKasyje MOTBPAIOM Ha ocebHOM obpaclyy,
OCKM Y CIy4ajeBMMa Kafia ce CTaTyC pe3ujieHTa J0Kasyje IOTBPOM Ha 00-
pacuy Koju Mponmcyje Hafi/IeXKHy OpraH fp>KaBe ca KOjoM je 3aK/by4eH yro-
BOp O M30eraBamy ABOCTPYKOT ONOpe3UBamba.

V3BpimieHOM M3MEHOM I [IOIlYHOM OBOT WIAHA, IOCTYIAK ¥ HA4MH
u3fjaBama IMOTBpAa ypebyje ce akToOM MUHMCTpa HaJJIOKHOT 3a IIOCTOBE
¢duHaHCHja, a TTIOTBPAY O Pe3NAEHTHOCTU M3J]ajy OPTaHM3AIMOHE jefVHUIIe
ITopecke ynpase HafyIeXKHe ITpeMa MeCTY CEfJUIITa, OHOCHO IpeOMBaINIITa,
OfIHOCHO 6opaBuIITa, MOgHOCKONA 3axTeBa (ymMecto Cekropa 3a duckamHn
cucteM y MuHucrapcTBy ¢uHancuja). Ha oBaj HaumH oakiuaBa ce IOCTy-
IaK ¥ CMamyjy TpouKkoBu o6Be3Huka. Ilogcehamo na je morBpma o pesm-
IeHTHOCTH NponycaHa [IpaBuiHNKOM 0 06pacIy OTBpAe O pe3NaeHTHOCTI
(»Cn. rmacank PCY 6p. 86/09 1 91/09 (1cmp.)), 0 YeMy CMO HeTa/bHO IICaIN
y PeBusopy ¢punancujckom 6p. 28/20009.

Hosum unanom 1596 nponmcana je o6aBesa 3a [Topecky ynpasy u fpy-
re /ip)KaBHe OpraHe 1 opraHusanyje, fa y poky ofi 30 fjaHa o7 JaHa Impujema
3aXTeBa, jeAMHMIIM JIOKa/IHe CaMOyIIpaBe, 0e3 HaKHaJle, JOCTaB/bajy MOfjaTKe
[0 KOjUX Cy JOLUIM Bpuiehy IOCTIOBe U3 CBOje HAIIEKHOCTH, a KOjU Cy Off
3Hayaja 3a 00aB/balbe MOCTIOBA 13 BHUXOBE HafyIeXXKHOCTH. VicTa ob6aBe3a Beh
je yCTaHOB/bEHA 3a ipKaBHE OpraHe VM OpraHM3alije OpraHa TepUTOpHjalHe
ayTOHOMUje U JIOKaJIHe caMoynpase, fa Ilopeckoj ynpasu fgocrasmajy pac-
TIOJIOKMBE TIOflaTKe Off 3Hayaja 3a yTBphuBame Imopecke obaBese, TaKo fia je
cajla yCTaHOB/beHa pa3MeHa noparaka. [Ipu Tome, yBopu ce ocnobobeme 3a
jemVHuIIe TOKa/THe caMoyIpaBe off ITahama TaKCu, HaKHa/a ¥ JPYTUX TPOIL-
KOBa — 3a paJiibe U YCIyre Koje MM y MOPECKOM IMOCTYNKY HpPY>XKajy AP KaBHU
U IpyTU OPTaHU U OpTraHusaluje.

11. HapgnexxHoct u oprannsanmja Ilopecke ynpase

Ynanom 160 3IIIIITA nponucane cy HagnexxHoctu Ilopecke ympase,
OJJHOCHO OHa:

1) BpuIM perucTpanujy mopeckux ob6BesHMKa fopebuBameM IIVb u
BOJIM jeUHNUCTBEH PEIUCTap MOPECKUX 0OBE3HMKa;
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2)
3)
4)
5)
6)

7)

7a)

8)
9)
10)

11)
11a)

116)

11B)

12)

13)
14)
15)

BpLIM yTBphMBame mopesa y Ckaajy ca 3aKOHOM;

BPIIM NTOPECKY KOHTPOJY Y CKIaJly ca 3aKOHOM;

BpIIM PelOBHY M IPUHYAHY HAIUIaTy IOpe3a U CIIOpeTHMX Iope-
CKUX JIaBama;

OTKpMBa MOpecKa KpMBYHA Jlefla U HbJX0Be U3BPIINOIE I Y Be3M ca
TUM TIpefiy3MMa 3aKOHOM IIPOIINICaHe MEpe;

HOTHOCK 3axTeBe 3a IOKpeTame MPeKpIIajHOr IIOCTYIKA 3a Iope-
CKe IIpeKpllaje;

omIydyje o >kajbaMa M3jaB/beHNM MIPOTYUB pellerhe NOHETHX Y IOo-
PecKoM IOCTYIKY Off CTpPaHe OpraHmsoBaHux jemuHuna Ilopecke
yIpaBe;

ofTydyje o >kanbaMa M3jaB/beHVM NPOTHB pellleha JOHETUX Y HO-
PEeCKOM IOCTYTIKY Off CTpaHe HaJlJIeKHMX OpTraHa jeHMIIA JIOKaI-
He caMOyIIpaBe;

cTapa ce o mpuMeHu MelyHapopHux yroBopa o msberaBamy JBO-
CTPYKOT OIIOpEe3NBamba;

pasBuja ¥ ofp)XaBa jeAMHCTBEHV IOPeCKM VHQPOPMAIVIOHU CU-
CTEM;

BOAM ITIOPECKO pavyHOBOJCTBO;
ITaHupa u ClipoBOoAu O6YKY 3aII0C/ICHUX;

BpIIM HAJ30D HaJ| MPMMEHOM 3aKOHA M APYTMX IpPOINCA Off CTpa-
He IHhEeHUX OPraHM3ALMOHMX jeIMHMIA U MO M3BPIIEHOM Hafi30py
IpeaysuMa Mepe y CK/Iafjy ca 3aKOHOM KojuM je ypebeH ommrru
yIpaBHU MIOCTYTIAK;

BpIIM YHYTpalllby KOHTPOIY Pajja 1 IOHAIIAmba MOPECKUX CIyXK-
OeHVKa ¥ HaMelITeHMKa y Be3U ca PajioM M y CaydajeBMMa Kaja
Ce YTBPAY IPOTUBIIPABHO MOCTYyIake VM IOHallambe mokpehe u
BOIM ofiroBapajyhe mocrymke pagy yrBphuBama oOIroBOpHOCTI;
06aB/ba MHTEPHY PEBU3Njy CBUX OpraHM3aIoOHNX Aenosa I[lopecke
ylpaBe y CK/Iafy ca 3aKOHOM M MeDhyHapomHuM cTaHgapauMa uH-
TEepHe peBM3Nje y jABHOM CEKTOPY;

Ipy>ka CTpy4Hy rnomoh mopeckum o6Be3HUIIMa y IPUMEHMU IIO-
PecKMX HPOIICa, ¥ CKIafy ca KOfIeKCOM IMOHAIIamka 3aloCTIeHNX Y
Ilopeckoj ynpasu;

o6esbebyje jaBHOCT Y pany;

06aBJba ipyre MOCIIOBE Y CKIAAY Ca 3aKOHOM;

o6aBjba 1 JIpyre IIOCTIOBE HA OCHOBY 3aK/by4eHMX yTrOBOpa y3 Ha-
KHajly, y CK/IaJly ca 3aKOHOM.
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Kao mTo ce BUAM M3 IUTUPAHOT YIaHA, U3BPIIEHE Cy M3MEHE PaIu
ycarnamasama ca 3aKOHOM O IIpeKplIajuMa, MHa je Ha/IeXHOCT 3a Bobeme
HOPECKOIIPEKPINAjHOT IIOCTYIKa IpeHeTa ca Ilopecke ynpase Ha mpeKkpliajHe
cynose, Ha Taj HaunH wTo ITopecka ynpasa, He mokpehe 1 He BoaM mocry-
nak, Beh mogHOCK 3axTeBe 3a HErOBO MOKpPeTame U Boheme, Kafa mocToju
OCHOBaHa CyMIba JIa j€ YYUIbEH IPEKPIIaj.

Homyna Hapnexxnoctu Ilopecke ympase yTBpheHa je TaukoMm 11B xao
U Ta4KoM 15 KojoM joj je maTo oBnaurherme ga MoXKe 006aB/paTi U Apyre IO-
C7IOBE Ha OCHOBY 3aK/byYeHUX YTOBOPA y3 HAKHAMy, Y CK/Ia[y ca 3aKOHOM (Ha
HpuMep, 10 3aXTeBJMa 32 MPOLeHY TPXKUIIHE BPEJHOCTI HEIIOKPETHOCTH 32
cBpxe 3a Koje [Topecka ynpaBa HeMa 3aKOHOM IIPOINCaHe HAJIeKHOCTH, Kao
IITO Cy 3aXTEBU 3a IPOLEHY TPXKUIIHE BPEJHOCTY HEIIOKPETHOCTH 33 CBPXY
dopMupama rpaheBuHCKke mapriene, 3a morpebe maBama 3eM/BMINTA Y 3aKYII
HEIIOCPETHOM IIOrOf00M Y ITOCTYILMMA JIeTaan3alyje U CI.).

Jonynom uwrnana 162 3IIIIITA mpommcaHo je fa M3IIen CIy>KOeHMX
JIETUTUMAIVja MHCIIEKTOPA ¥ M3BPLINTe/ba Y OPTaHY jeiNHuUIIe TOKaTHe ca-
MoyIpaBe ypehyje HajyIeXXHU OpraH jeAMHuUIle JIOKaTHe CaMOYIIpaBe, y3 ca-
[JTACHOCT MMHMCTPA HaJJIeXKHOT 3a IIOCTIOBE yIpPaBe.

Msmenom unana 163 3IIIIIIA mpenusupaso je ga Ilopecka ympasa
BOJM ITOPECKO PauyHOBOJICTBO, & CafPXKIHY, IOCTYIIAaK 11 HAYMH Bobhema Tor
padyHoBogcTBa Omnke ypebyje munncrap, Ha mpepor Ilopecke ypase. [la-
KJIe, O4eKyje ce JJOHOLIeHe OBOT aKTa y poKy ofi 90 flaHa off jaHa CTyIama
Ha CHary OBOT 3aKOHa. VcrpaBa msfaTra Ha OCHOBY IIOflaTaKa M3 IOPECKOT
Pa4YyHOBOZICTBA CMaTpa Ce jaBHOM MCIIPaBOM.

VMsmene wn. 165 m 170 3IIIIITA wusBpuieHe Cy 360T HEOIIXOJHOT
ycarnamasama 3IIIIITA ca 3akoHOM O NpeKpuIajuMa, TaKO Ja INOCTYHaK 3a
u3pullarbe HOBYaHMX Ka3HM M 3aIUTUTHUX MePa 3a OpPEeCKe IIPpeKpIlaje BUIIe
HIj€ Y HaJIJIeKHOCTHU IIOPECKe yIpaBe.

12. ITopecku npekpiaju

Wsmenama un. 177 po 181 3IIIIIIA usBpiueHo je ycarnamaBambe MU-
HUMAJIHOT M3HOCA HOBYAHUX Ka3HMU ca 3aKOHOM O NpeKpIIajuMa U IPaBHO-
TEXHMYKO ycar/allaBame ofpenada 3akoHa.

Hosum 1. 182a u 1826 3IIIIITA npommcaHo je M3puIama 3alITUTHE
Mepe 3abpaHe BplIewa ofipeheHnx [enaTHOCTH y Tpajamby Off IIeCT Mecelyu
IO TPU TOAMHE U TO 3a 0OBe3HMKe Koju yunHe ofpebeHy BpcTy mcror mope-
CKOT IIpeKpIlIaja y pOKy Of Be TOAMHE Off JaHa IPaBOCHAXXHOCTH ocyhyjyhe
Ipecyfie 3a UCTY BPCTY HOPECKOT IpeKpIIaja.

Hanme, ako mopecky 06Be3HVK y POKy Of iBe TOIMHE Off JaHa IIPaBO-
cHaxHocTu ocyhyjyhe mpecyzne 3a mpekpiaj us wiana 177 ¢t. 1 u 5 (ne mog-
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Hece IOPeCKy IpujaBy MPOINCAaHY NOPECKUM 3aKOHOM, He oOpadyHa U He
IVIATY TIOpe3 Y 3aKOHOM IIPOINCAHOM POKY; He IOfHece IOPecKy IpHjaBy,
a obpadyHa ajM He IUIaTU IIOpe3 y 3aKOHOM IIPONMCAHOM DOKY; IOJHecCe
HOpecKy IpujaBy, a oOpadyHa ajy He IUIATY IOpe3; He IOofHece II0PecKy
npujaBy anu obpadyHa ¥ IUIATV IIOpe3 y 3aKOHOM IPOMMCAHOM pOKY; He
HOJHece IOPEeCKY IpHjaBy IIPONMCAHY IOPECKMM 3aKOHOM Y CIydajeBUMa
Kajia je 3aKOHOM IIPOIIMCAHO Jja Ce He CIPOBOAM CaMOOIIOpe3Barbe) YIMHI
VICTU TIPEeKpIIaj, MOXKe MY ce, y3 HOBYaHy KasHy, n3pehn u 3amrurtHa Mepa
3abpaHe BplIema ofpeleHNX AeIaTHOCTH y Tpajarby Off LIeCT MeCel O TPU
TOJVHE.

Takobe, mpema wrany 1826, Hehe ce mOgHOCUTM 3aXTeB 3a IOKpeTatbe
IPeKpIIajHOT IOCTYNKa, HUTK he ce n3pehn kasHa 3a mpekpiiaj Iy, YKO-
JIMKO IUTaTV ITOPEeCKM AYT ca mpumazajyhoM KkaMaToM oOpadyHaTOM y CKIafy
cas wiaHoM 75 cT. 1 n 2 3IIIIIIA, Kop caMOMHUIIMjaTUBHOT IIPYjaB/bBaba
oppeheHnx BpcTa MOpeCcKMX IMpeKpluaja, MOf YCIOBOM fia TO M3BPLIM IIpe
npefys3uMama 611710 Koje pajibe IIOPecKOT OpraHa, OffHOCHO IIpe OTHOYMbambha
IopecKe KOHTpOJIe MM NOJHOIIEHA 3aXTeBa 33 IOKpeTame IMpeKpIIajHOr
HOCTYIIKA.

Papu ce o mmahamy nopeckor gyra Ha M3/I0)KeH Ha4MH, 3a Beh mome-
HyTe IpeKpiIaje 13 Wi. 177, Kkao u 3a mpekpiIaje n3 wiana 179 cras 1 Tad. 26
u 3 1 cTaB 3 y Be3u ca CTaBoM 1 Tadka 3 TOT WiIaHa, Kao 1 4naHa 180 Tay. 5
1 6 OBOT 3aKOHa.

IIpexpmaju u3 yaana 179 3IIIIIIA cy:

— aKo IIpaBHO JMlle He IIOfIHECY €NeKTPOHCKY IOPecKy IpujaBy y
cvmucny wiaHa 38 cras 10 3IIIIITA;

- aKO IpaBHO JIMle WM NPefy3eTHUK He IOAHeCy y NMPONMCAHUM
CIy4ajeBlMa, OFHOCHO y IPONMCAHMM POKOBMMA, 30MpHY IIOpe-
CKY IIpMjaBy, IOjeAMHAYHY IOPECKY NMpMjaBy U MHGOPMATUBHY I10-
PecKy IpujaBy, WM y BOj HaBele HeTauHe mopaTke (Wi 41 u 42)
3IIIIITA.

IIpexpmaju u3 yaana 180 3IIIIIIA cy:

- ako ¢um3MUKa MMIA MPUINKOM IIORHOIIEHA ITOpecKe MpujaBe MIn
[PYTOT IpOINMCAHOT aKTa Ha INPOIMCAHOM MECTYy He YHeCy CBOj
IIMB (uman 26 cras 4);

- axo ¢uU3MYKa JIMIA IOPECKOj YIpaBM He IOJHECY, VIN He IOJHe-
Cy Y 3aKOHCKOM WM JOJATHOM POKY IOPECKY IIPUjaBy, UM AKO je
MIOJJHECY HEMOTNNCaHy, UM Y NpUjaBy YHeCYy HeTadyHe IOfFATKe, a
He JUCIIpaBe UX y IPOMMCAHOM POKY, WM je TOfHeCy 6e3 moTpeOHe
JIOKyMeHTallMje M JoKasa Off 3Hadyaja 3a yTBphuBame nopesa (wiaH
25 Tauka 2, 4wi1ad 38 ¢1. 2, 3 u 5 u ynan 40 cras 1).
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IIT 3ax/pyyHna pasmMaTpama

OcHOBHM pas/ior 3a JJOHOLIEmhe OBOI 3aKOHA, OTHOCHO IIM/b KOjU Ce
3aKoHOM Kenu mocTuhy, je morpeba HEroBOr ycarnanaBama ca 3aKOHOM O
IpeKpuIajuMa u 3aKoHOM o ypebemy cymoBa, mpeMa KojuMa je HaIeXKHOCT
3a Bobeme MOpecKOIpeKpIIajHOT MIOCTYIKa NpeHeTa ca ITopecke ynpase Ha
IpeKpuIajHy cyx (Y IPBOM CTelleHy), OFHOCHO Ha Buim npekpuajuu cyp (y
IPYTOM CTEIEHY).

Pasmor 3a foHoOIIeme OBOT 3aKOHA je M Ipenyusupame HaJJIeXXHO-
CTM jefVHNIIA JIOKAJHe CaMOYIpaBe y IMOPeCKOM IIOCTYIKY KOji, Y CKJa-
Iy ca 3akoHOM O (PUMHAHCKMpalby JIOKaJHE CaMOyIpaBe, Te jeAMHUIIEe BOfe
pagu yTBphuBama, HammaTe M KOHTPOJe HUXOBUX M3BOPHMX IIPUXOfA.
Hamnme, y ckmapy ca wiaHoM 2a 3aKOHa O IIOPECKOM IOCTYNIKY M IOPECKO]
afIMMHUCTPALM)Y, Ha/I/IeXKHY OPraHM jeflMHUIA JIOKATHUX CaMOYIIpaBa, KOf
yTBphuBama, HamIate ¥ KOHTpPOJIe TIOpe3a U CHOPeJHMX IOPeCcKMX [jaBamba
Koje Hamvahyjy, umajy nmpasa u obaBese Koje IO OBOM 3aKoHy uma u Ilo-
pecka ympasa, OCUM IIpaBa 1 06aBe3a Koja Cy y MCK/bY4MBO] HAITIKHOCTH
[Topecke ympase (Ha mpumep, uaeHTU(MKaLMja U PernCTpaLyja HOPECKUX
00Be3HIKa, IIPOIleHa MOpecKe OCHOBMIIE METOJOM Iapudukanuje u MeTo-
IOM YHaKpCHe IIpOlieHe, OTKpUBambe NOPeCKNX KPUBUYHIUX fAena...). C TuM y
Be3), KOHKPETU3Yjy ce Ha/lIeXKHOCTH jedVHMIIA JIOKaTHE CaMOyIIpaBe, YiMe
ce Jlaje TOIPMHOC IIPAaBHOj CUTYPHOCTM.

YrBpbeno je ma ce ymrahenu msHoc pacmnopebyje Ha M3HOC ITTaBHe
nopecke o6aBese, a IIOTOM Ha KaMaTy M Ha TPOIIKOBE MOCTYIKA, Kao U Ja
ce CMam! BJUCMHA KaMaTHe CTOIle Ha M3HOC BUIIeE WM Mame IrtaheHor mo-
peckor gyra (yMecTo KamaTHe CTOIle Koja ce mobuja yBehameM ropmiume
€CKOHTHE CTOIle IleHTpaHe 6aHKe 3a 15 MPOLIEHTHNX II0eHa, IIpefyIae ce Ja
ce KaMaTHa cToma fobuja yBehamweM roguinme pedepeHTHe CTOIE 3a fieceT
IPOLIEHTHMX II0€Ha), pajy IpuMepeHnjer ontepehema mopeckux o6BesHMKa
KOjY CY Y JOLBY ca U3MUpermeM obaBese.

HaBemenn cy myxum pokoBHM 3a omjarame Iahama Hmopeckor pgyra
IpaBHUMM JIMIMMa HaJ KOjuMa ce CIPOBOAM peOpraHusanuja, y LubY
CTBapama yCIoBa 3a HACTABAK IUXOBOT NOCTIOBAMA U CIIpedaBarbe TyOuTKa
3aII0C/Ieha Y HhIMa.

Y nwpy nopctunama GMHAHCHjCKe OMCLIUIUIVHE, yBefieHa je moryh-
HOCT M3pMIama 3alITUTHE Mepe 3a0paHe Bpllema ofipeheHnx nemaTHocTH y
Tpajamby Off IeCT Mecely 10 TPY FOfj1He — 32 06Be3HMKe Koju y4unHe ofpeheny
BPCTY MCTOT HOPECKOT ITPeKpIlIaja y pOKY Off IBe TOAMHE Off JaHa IIPAaBOCHaX-
HocTu ocybyjyhe npecyne 3a ucty Bpcty nopeckor npekpiuaja. Takobe, xop
CaMOVHMIVjaTMBHOT IIpMjaB/buBaba ofpel)eHnx BpcTa MOpecKux MpeKplraja
Off CTpaHe /UIIA KOje MX je YIMHM/IO Y3 IIahame AyroBaHOT M3HOCA TOpe-
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3a yBehaHor 3a mponmcaHy KaMary, 3BpLIEHO IIpe Ipefy3uMama 61mo Koje
pajimbe IIOPECKOT OpraHa, OFHOCHO IIPe OTHOYMIbakha IIOPeCKe KOHTPOJIE UK
HOJHOLIIEHha 3aXTeBa 3a IIOKpeTame MPeKpLIajHOr IOCTyIKa, Hehe ce mop-
HOCUTY 3aXTeB 3a IOKpeTame IPeKpIIajHOT IIOCTYIIKA, HUTK u3pehn xasHa
3a MpeKplIaj TOM /LY.

Papu moctusama mro Behe JocCnefHOCTM y NpuMeHM 3aKOHA, W3-
BpILIEHO je MIpelusMpame MOjefNHNX 3aKOHCKUX pelllelha 1, C TUM y Be3l,
IpaBHO-TEXHUYKO ycaIlallaBame ofropapajyhux ogpenaba 3akoHa, 4nme ce
omoryhaBa f1a ce ofpefi6e 0OBOT 3aKOHa IPUMEHYjy Ca IITO Mambe TyMademba.

Onmty 3ak/py4yak je fa ce pagm o H0OPO U aJeKBaTHO WU3BPILe-
HMM M3MeHaMa M JOIyHama 3aKOHa O IOPECKOM CUCTEMY U IIOPECKO]
aJMMHICTpaLVju, ca HarloMeHoM fia he 3akoHopaBary u de lege ferenda 6utn
y IPWIMLU [1a Ce KOJ M3MeHa U JIONYHA Ie/IOKYITHOT TOPECKOT CUCTeMa KO-
PUCTY HAYYHUM JOCTUTHYDhMMA OCTBApPEHNM Y IIOPECKOj CEKLVU YAPYKatba
npaBHKKa y npuspenu Cpouje.
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Cinojan JOKIT'h
cyauja BpxoBHor KacanyoHor cyga

ITPABO ITPUBPEJHOI CYBJEKTA U ITPABHOT
JIMIJA HA HAKHAZTY HEMATEPUJATHE HITETE

I YBogHe HamomeHe

Y cymckoj mpakcu CyfioBa ONINTE HAJJIEXKHOCTH CBE y4ecTalnje ce
cycpehemo ca mapHMUIIaMa MOKPEHYTUM Ty>k6aMa GU3MYKNUX /INIIA, 32 HAKHA-
Iy HemaTepujajHe IITeTe HacTaje 360r IOBpeie 3ajeMUeHNX TIpaBa MpPOIIN-
caHyx y wiany 32 Ycrasa Peny6muke Cp6uje. Ta 3ajeMdena mpasa cy mpaBo
Ha TIpaBUYHO cybheme 1 cyheme y pasyMHOM pOKYy.

bpojue cy nuneme npes cyfoBMMa OIIITE HAJJIEKHOCTY y TaPHMUIIAMA
3a HaKHaJly HeMaTepujaiHe ITeTe 300T IOBpeie 3ajeMUeHNX TpaBa (IIpaBa Ha
npaBuyHO cybeme u cybemwe y pasymuHom poky). ITocrojehe guneme yrBppyuo
caM aHa/lIM30M OJJTyKa KOje Cy MM Cy[OBM OIILITE HAJJIEKHOCTU JOCTABUIN
3a moTrpebe mucama TEMATCKOT paja: ,IIpaBo Ha HakHafy mrTeTe 360r Io-
Bpefle IpaBa Ha cyhemwe y pasymHOM poky.“ OCHOBHe AumeMe M CIIOPHOCTH
TUYY Ce y NPBOM pefy CIIOPHOCTM IIPaBHOT ITyTa 3a OCTBaperme IpaBa Ha
OBy LITETY, IIPAaBHOT OCHOBa focyhema, HenmocpenHe npuMeHe KonseHnuje
o myackuM mpaBuma (KoHBeHIuje), mpeypameHOCTH TY)XOeHUX 3axTeBa,
IpoIiecHe 103BO/beHOCTH TY)XOe Ty, IToMeHyTe umeMe M CHOPHOCTH pe-
3yITUPaHe Cy HeyjeJHaueHOM CyJCKOM ITPAaKCOM y UJEHTUYHMUM U CIUMIHUM
IMHEHNYHNM CUTYallMjaMa ITO pe3y/ITipa IpaBHOM HecurypHomhy.

Tux munema Hema Ipep IIPUBPENHUM CY[OBMMA jep OoHM (IIpeMa Io-
JlalMMa ca KojuMa pacHosaXkeM), 10 cajia HUCY CYAMIN y MapHUIIaMa 3a Ha-
KHaJly HeMaTepyjajiHe IITeTe 360T IOBpefie MpaBa Ha IpaBUYHO cybhemwe n
cybeme y pasymHoM poky. CBe yuecTanuju Cy U 3aXTeBM Ja Ce U IpPUBPeN-
HUM Ccy6jekTyMa u3 wiaHa 25 ctaB 1 Tauka 1 3akoHa o ypehemy cymosal

1 Crnyxnbenu inacnux PC, 6p. 116/2006; 104/2009; 101/2010 n 31/2011.
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(momaha m cTpana mpuBpenHa mpymITBa, npenyseha, sagpyre, npegy3eTHu-
IV ¥ BUXOBe acolujanuje (IpuBpesHn CyOjeKTH)), YTBPAM U UCIUIATU IIpa-
BIYHA HaKHAJA Ha JMMe IIOBpefie TIpaBa Ha NMpaBU4HO cyheme u cybheme y
pasyMHOM pOKYy. 3aTo je 3a O4YeKMBaTH je fja he ce TM CIIOPOBM IIOjaBUTH U
npep IPUBPENHMM CYIOBMMA, HE3aBMCHO Off CIIODHOCTU HUXOBE CTBAapHE
HAJJIOKHOCT 3a Cyheme y TUM criopoByMa. AKO ce TIPUXBaTy CTBapHA Hafl-
JIOKHOCT, OHAa he u MpuUBpefHN CYAOBYM OMTH CyOYeHU Ca YKa3aHUM Juie-
MaMa U CIIOPHOCTMMaA. 3aTO CaM Ce OJUIy4YlMoO JIa ¥ TEMATCKOM pafly yKaKeM
Ha BUX U MOKYLIAM /la IOHYAMM pelllerha KojuMa ce JueMe U CIIOPHOCTU
paspeliasajy.

Y CyACKOj ImpaKcu CPIICKMX CyHOBa 0031poM Ha mocTojehy 3akoHCKy
HEIPONMCAHOCT IIpaBa IPAaBHOT JIMIA U IPUBPEIHOr Cy0jeKTa Ha HaKHAAy
HeMaTepyjajHe IITeTe CIIOPHO je OCTBapere MpaBa Ha Ty wTeTy. Ilokymao
CaM Jla y TEMAaTCKOM pajly yKakeM U Ha Te IUjIeMe U CIOPHOCTY U MOHYAUM
IO MOjOj OL|eHM NPUXBAT/bMBA U APYTMEHTOBAHA pellerba.

IT O npaBy Ha npaBUYHO cyheme

ITpaBo Ha npaBuuHO cyheme rapanryje KonBeHuuja o pygckum npa-
BuMa (Konsennuja). Hama semspa patndukosana je Konsenujy 26. ferem-
6pa 2003. roguHe, a patudukanuja je CTynuaa Ha IpaBHY CHary 3. Mapra
2004. roguHe.

[IpaBo Ha mpaBu4HO cyherme rapaHToBaHo WwiaHoM 6 cTaB 1 KoHBeH-
1uje je oJ, OCHOBHOT 3Ha4aja Y CBAKOM JIEMOKPAaTCKOM APYIITBY U § CUCTEMY
Konsennuje nma HajsHauajHuje Mecro. IlomHocmonym npepncraBku Esporr-
CKOM CYJy 3a Jby/iCKa IIpaBa ce Hajuelnhe II03MBajy Ha Kplleme YWIaHa 6 CTaB
1 KonBenuuje.

Cpako MMa mpaBo Ha mpaBuuHO cybeme. To mpaBo mpumazga cBUM
JpyAuMa 6e3 pasiuKe, U CBaka ip)kaBa I1a 1 Hallla X Mopa nomrosaru. To je
jeTHO Off OCHOBHUX JbY[CKMX ITPaBa, I1a Cy Ap>KaBe NoTnucHuIle KonBenmmje
y o6aBe3n f1a TO IPaBO 3aJICTa U 3XKMBU U Y CYAICKOj ITpaKcy Oyze M ocury-
paHo.

OHo npepcTaBba 1 XXMBOTHY 3Ha4aj Ha JbYACKO IpaBo. KoHIent mnpa-
BIYHOT cyhema 3axTeBa f1a ce IpOBOAM pacIIPaBHM IIOCTYIIAK Y KOMe CTPaHKe
VIMajy IIPaBo Jja 3Hajy U Jla M3HOCE CBOje KOMEHTape Ha CyIPOTHA MUII/bErba
U JIOKase Koje y IOCTYIKY IpuaaXke MPOTUMBHUK. Kop onene fa mm je mo-
CTYyIIaK y LieIMHM 6MO IpaBUYaH, y3MMa ce y 0031p KaKo U Ha KOjyi HauMH
Cy mpoBoheHM JJoKasy Te fla /I je CTpaHKM oMoryheHo fa ce msjamrmaBa Ha
IloKase IMpOBeJieHe Y IIOCTYIIKY U OCIIOpaBa UX II0 MOTpebu y TOKy cybema.

ITpaBo Ha mpaBuuHO cyheme nogpasymesa crenehe.
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1. IIpaBo Ha jeFHAKOCT NpeJ 3aKOHOM

Jbynu umajy mpaBo Ha jefHAaKOCT Ipef] 3aKoHOM. IIpaBo Ha jemHaKoCT
IpeJ 3aKOHOM IIOfjpa3yMeBa Jja 3aKOHU He cMejy fia Oyay AucKpuMmHuIIyhn
U [a cyjuje He CMejy [1a MIOCTYyNajy Ha JUCKPUMMUHATOPHM HA4YMH Yy IpUMe-
HM 3aKOHA. JeHaKa 3alITUTA IpeJ 3aKOHOM 3abpamyje AMCKPUMMHALV)Y
y IpaBy WK Y IIPaKcu Ha OMI0 KOM IO/bY KOje PeryIuIly M IITUTE Ipef-
CTaBHUIM BlacTy. To IpaBo je MHaye rapaHTOBAHO YIAHOM 7 YHMBep3ajHe
TeKnapanuje.

2. IIpaBo Ha mpUCTYII CyAY

[IpaBo Ha MpUCTYII CyAy NOApa3yMeBa ia CBAKO MMa IIPaBo Aa ce 06-
paty cyfy 3a pemaBame ofpeheHoOr 3axTeBa 0 KOMe CTBAPHO HAITIE&KHU CYJL
Mopa fia ogyuyje. IIpaBo Ha mpycTym cyay 3apaj pelraBama ofpeheHor 3ax-
TeBa MIMa C6aKO0 U 3aTO TO Tpeba MOCMATpaTy y HajlIMpeM CMUCIY Te pedl.

3. Haueno paBHONIpaBHOCTH

Haveno paBHONpaBHOCTM IOfIpasyMeBa [ja CBaKa CTPaHKA y CYICKOM
IOCTYNKY Tpeba /ja ¥Ma 1CTa MpOljeCHa M MaTepyjaiHa IIpaBa 1 Jja leH Ipo-
TUBHUK Yy TOM IIOCTYIIKy He cMe OMTM (aBOpM3oBaH HM y KoM cmuciny. To
Hofpa3yMeBa IIpaBo Ha OffOpaHy KOjoM ce fiaje MpaBo 1 MOTyhHOCT CTpaHKM
y IOCTYTIKY /la Ceé y CBOjUM apryMeHTVUMa CYyIPOTCTaByU 3aXT€BMMa IIPOTHUB-
HMKa M OCIIOpM IeroBe apryMeHTe. Haueno paBHompaBHocTu mospelyje ce
U Y IPOLECHO] CUTYaLUju Y KOjoj je CTpaHIM oHeMoryheHo ma ce msjacHu
Ha MICMEHY IIOJHecaK IPOTYBHUKA Ha KOjU HAa4MH joj ce oHeMoryhyje u na
pacmpasiba npeft cyaoM. CBakoMe ce Y CY/ICKOM TIOCTYNKY MOpa oMoryhutu
fla pacripaB/ba Ipef] Cy[OM, jep CaMo TO IOApasyMeBa IPOLECHY jefHAKOCT
CTpaHaKa.

4. He3aBUCHM M HEIPUCTPACHM CY/l YCTAHOB/bEH 3aKOHOM

HO,E[ H€3aBI/ICHOH.IhY Cyda 1mogpa3yMeBa ce€ a OH MOpa O6UTU He3aBU-
CTaH KaKO OJf CTpaHaKa TaKO U O M3BpIIHE BIACTU.

Hauveno mopene BnacTu nofpasyMeBa He3aBUCHOCT U HEIPUCTPACHOCT
cyna. IlpunmagHuny M3BplIHe BIACTY He OM CMeM a KOMEHTAapUILy CyHCKe
OfITyKe Ha HayMH KaKoO Ce TO IIOHEKaJl YMHU IPUroBapameM Cyly fia je Mmo-
TPENIHO IPUMEHNO 3aKOH JOHOIIEHhEeM Off M3BPIIHE B/IACTY OCIIOpaBaHe CyJI-
cke omyke. JIpxaBa He 611 cMerIa 1a ce Mellla Y MICXOJ, CYACKOT IIOCTYIIKa, jep
CaMo TO TOfipasyMeBa OCTBaper-e Hadesla He3aBUCHOCTH Cyfia U CIEloM Tora
rapaHIujy IpaBa Ha IPaBUYHO cybeme.
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Cynuja y cybewy mMopa 6utu HezaBuctan. Cyaujcka He3aBUCHOCT je
rapaHTOBaHA 3aKOHOM. 3aKOHOM IapaHTOBaHA HE3aBMCHOCT C€ U MOIITYje.

5. JaBHOCT cyhemwa

JaBHOCT cybema Mopa OMTH 3acTyIUbeHa y HajIIMpeM CMUCITY M3Y-
3eB Kafla je T0OCeOHOM 3aKOHCKOM HOPMOM Ta jaBHOCT MCK/bydeHa. ITyTem
jaBHOCTU cyDema IOCTIDKe ce M 0OYyBalbe IOBepera y paBocybe.

ITox jaBHOWhy cybema mogpasymeBa ce mpaBo cTpaHKe #a Oyze mpu-
CyTHa Ha CyRy, JaK/Ie y4ecTBYyje y CyACKOM IIOCTYIIKY U IIpaBo fia Ha cyhemy
IPUCYCTBYje jaBHOCT YK/bY4yjyhyt Ty U IITaMIIaHe U e/IeKTPOHCKe Mefyje.

III O cybewy y pasyMmHOM pOKYy

[Tocrynajyhm cprickm cymoBu nmajy ob6aBesy jja 3armodere CyncKe I10-
CTyTIKe OKOHYAjy Y pa3syMHOM pOKy. Ta o6aBe3a IMocToju u 3a mpuBpegHe Cy-
IoBe Koju Cy y obaBe3n fia y pa3yMHOM POKy OKOH4Yajy cyznehe mpenmere u3
cBOje cTBapHe HajylexxHocTu. OnMax ce Hamehe u uTame mTa MOApPasyMeBa
IpaBHU CTaHAApA pasyMHor poka. Koju cy To merosu arpubyrn? Yume je
nedunucan u 6mke oppehen? Koje cy My BpeMeHcke rpanmiie?

IIpaBHM cTaHAApy, PasyMHOT pOKa HIje HEPOMEH/bJBA KOHCTAHTA Ca
jacHo oppehenoM geduHMIIjOM KOja je TpUMeH/bYBA Ha CBakM cymehu mpep-
meT. To marpe mozpasyMeBa fia ce pasymaH pok cybema yTBphyje y cBakom
KOHKpeTHOM cyziehem npepmety. TToMeHyTH IpaBHU CTaHAApf, MMa IIPaBHY
HIpUPORY ,»KaydyK“ cTaHmappa. Pacrersus je u yrBphyje ce Ha OCHOBY omiuTe
npuxsaheHa 4eTHpy KpuTepujyma a OHM Cy:

1. CnoxxeHOCT mpegMeTa

C/IOXKEHOCT CYHCKOT IIOCTYNKa MO)Ke OUTM pesynTupaHa OpojHuUM
YMEbEHNUIIAMA, A OHE CY:

— HEIOCTOjare WIM HEeJOBO/bHO jaCHO IPOIMCAaHE NO3UTUBHE HOp-
Me II0f] Koje 611 ce MOTrao IMOABECTH 3aXTeB CTPAHKe 3a NPU3HAbE U
nocybeme yTy>keHOr IpaBa;

— MOCTaB/bakbe BUIIE 3aXTeBA U3 MICTOT YMIEHIYHOT U IPABHOT OCHO-
Ba, OMJI0 Kao aJTepPHATVBHM, OMIO KaO eBEHTYa/IHM, 3a KOje 4ecTo
HIICY UCITYyHeHV HU IPOLIECHV HJM MaTrepyjalHM yC/IOBY 3a Mepu-
TOPHO OJITy4YNBalbe;

- onbpaHa TY>KEHOT 3aCHOBaHA Ha 37I0yNOTPebM MpOIleCHNX IpaBa,
IPUTOBOPY paju Ipebujarma, IOCTaB/baky IPOTUBTYKOEHOT 3aXTe-
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Ba ca TpaxkeweM yTBphemwa npasa wiy 4nHuAOeE, Koje eBeHTYaTHO
yCBajambe je pe3y/lITHpaHo of0yjameM TY>KOEHOT 3aXTeBa;

— 0Opoj y4ecHMKa — CTPaHaKa ¥ CYACKOM IOCTYIIKY;

— YC/IOXX€HO U TEIIKO YTBPAUBO YMIHEHNYHO CTalb€ Ha KOje ymnie n
crapocr porahaja (yrBpheme unmennna 6UTHUX 3a Ipecybeme Koje
CY Ce [JaBHO [iellIaBase);

— CJIOJKE€HO M HETUIINMYHO BCIITAYCIHC;

— CMPT CTpaHKE — CTpaHaKa y CIIOpy I CJIENOM TOr'a IpOLl€CHO-IIpaBHE
IIPETIIOCTAaBKE 3a HaCTaB/bab€ CY[ACKOI IIOCTYIIKA;

— CTaTyCHe ITpOMeHe IPaBHUX MIA (TI0feNa, Clajame 1 CIMYHO);

- OpojHM HOKasM Koje je HeOIXO[HO IIPOBeCT! 3apaj yTBphuBama
YMbeHnIa OUTHMX 3a pecybeme.

2. Ilonamame U IOCTyNIamke CTPAHKe y CYACKOM IIOCTYIIKY Y KOMe
joj je moBpebeno npaso

Ilonamrame cTpaHKe y Cy[CKOM IIOCTYIIKY y KOMe jOj je IIpeMa IbeHOj
TBpABY NoBpeheHo IMpaBo MOXKe YTUIIATY HA JY>KUHY Tpajama CYACKOT II0-
CTYIIKa, I1a Ce ¥ y 3aBUCHOCTH Off TOT IIOCTYIIama OlLiekyje fa /i je cyheHo y
PasyMHOM DOKY.

AKo je cTpaHKa y IOCTYNKY NPUBAaTHY TY>XXWIALl y KPUBUYHOM IIpef-
METY, TY>XWUJIall y IapHULM, Ipefjarad y BaHINAPHMYHOM IIpeIMETY, U3-
BPIIHY ITOBEPUIALL, TY>KI/IAIL Y YIIPaBHOM CIIOpY, OHa je TIpe cBera o6aBe3Ha
la TIOofHecaK KojuM mokpehe cymcku mocrynak (IpuBaTHY KPUBUYHY TYK-
0y, HapHIYHY TY>X0Y, BAHIIAPHUYHY IIPEJIOL, IIPEIOT 3a U3BPIIeHe, TYXKOY
YIIPaBHOM CIOPY) Ypeau y CKIaAy ca MPOLIeCHUM 3aKOHMMA KaKo Ou CyJ 1o
HOJHECKY KOjMM je IIOKPeHyT CYACKM IOCTYIaK MOrao ofgMax 1 6e3 mpouec-
HJX CMETH:M J]a IOCTYIIA y CKIaJy ca 3aKOHOM. Ta cTpaHKa je my>kKHa Jia y pe-
¢epary nogHecka HaBefie jaCHe U peJleBaHTHE YMIbEHNIle Ha KOjyIMa 3aCHMBA
3axTeB. [ly’)kHa je U a y IOJZHECKY IIPENIOXKM Iokaze Koju Beh y mopHecky
noTBphyjy win he y npoBeeHOM MOCTYIKY HOTBPAUTHU YMEbeHIYHE HaBOJE
U CTIEZlOM TOTa ¥ IIPAaBHM OCHOB Ha KOMeE Ce 3aCHNMBA IIPaBo Koje ce y IOfiHe-
cky Tpaxiu. [To HeOArOBOPHMM ITOCTyIaeM CTPaHKe (TY>KMOL[A, IPYBATHOT
TY>KIOL[A, TIpefyIaradya U M3BPIIHOT II0BEPYOLia) y IIAPHNYHNM, BaHIIAPHIY-
HVMM ) M3BPIIHMM IOCTYIIMMA, HOfpa3yMeBa ce ¥ HeIPUCYCTBOBame 06a-
BE3HUM CYACKMM POYMILNTMMA Ha KOjMMa ce OfIy4dyje O NpaBy Te CTPaHKe.
HenpucycrBoBame ypegHO I0O3BaHOT TY>KMOLIA Ha CY[CKOM POYMILITY MMa
3a IpaBHY IOCTIEAVILY U TIOBIaYere TyXO0e, Koja Iocieaniia ce IOToOM Io-
KyllIaBa OTKJIOHUTH TIOJHOLIEeM IIpefora 3a Bpahame y npehamme crame,
qyMe ce MAPHUYHY HOCTYIIaK KPUBUIIOM TY>K/OL[a HEIOTPEOHO OffyrOB/Iay.
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CrpaHka Koja je NMOKpeHy/Ia CY[ACKM IIOCTYIaK yTU4Ye Ha AY>XMHY Tpajamba
TOT IIOCTYIKa aKO Ha CY/ICKa POYMIITA — IIPETPece JOMasyu HeMPUIIPEM/bEHa,
aKo TPaKM Jia ce pacIpaBa OfIOKM 3apaji Ipejarama Wiy ussobema fo-
Kasa KOjy HMUCY OV NIpeMyIOKEHM Y IIOJHECKY KOjUM je CY[ACKM IOCTyIaK
nokpenyT. Iloy HeoAroBOpHMM IOHaLIaleM CTpPAaHKe IIOApasyMeBa ce U
HETIOCTyMambe 110 MO3MBHUM PellleblMa Cyfia, 3acTyname 6e3 myHoMohHNKa
Y C/IO>XE€HUM YUIEHNYHMM IIPaBHUM CYACKMM IOCTYNIIMMa KOje Ta CTpaHKa
360r HeoCcTaTKa CTPYYHOT 3HaKa He MOXKe YCIEIIHO fla BOAY, K0 U 4eCcTO
Membake IIYHOMONHNKA y CyACKOM TIOCTYIKY. 370ynoTpeba MpoIiecHUX Ipa-
Ba Off CTpaHe CTPaHKeE KOja je MOKPEeHy/a CYICKM IOCTYIIaK Ce CMaTpa HeOofl-
TOBOPHUM IOCTyTameM cTpaHKe. To MCTO BaXM U 3a 3710ynoTpedy IpaBHOT
JleKa y KOMe CTpaHKa y »Kaj6eHOM IIOCTYIIKY IOKYIIaBa Jia yIOTpe6y HoBe
YNMILEHNIIE, HOBE JOKa3e Koje je Mopaa MpefIoXKUTH joUl y TIOFHECKY KOjUM
j€ TIOKpeHy/Ia Cy[CKI IOCTyIIaK.

VMsHero ymyhyje ma cTpaHka Koja je IOKpeHylIa IIOCTyNaK 3apaj
OCTBapera IpaBa ONPENIE/bEHOT y IOLHECKY KOjUM Ce CY/ICKM IOCTYIaK
nokpehe y ToM IOCTYIIKy MOpa fla y4ecTBYyje aKTUBHO, jep OHa TPaK! Jia joj
ce YTBPAM — JJOCYIU IPABO OIPEJIE/bEHO Y TOM IOJHECKY.

Opn Ty>XeHOrI, MPOTUBHMKA TIpeJjIara4ya, ¥ M3BPIIHOT Jy>KHMKA Ce He
OYeKyje JJa aKTMBHO YYECTBYj€ Y CY[CKUM IIOCTYIIIVIMA, jep OHY NIPey3VMajy
pajibe y rpaHuIlaMa I03BO/bEHOCTH Y LIU/by OCIIOpaBarba 3aXTeBa IPOTUBHM-
Ka ¥ OIICTPYKIIMje 3alI09eTHX CY/ICKMX ITOCTYIAKa Koje HapaBHO MOCTYMajyhn
CyJ, MOpa Jla CIPEYH.

3. IloHamame 1 MOCTyname Cyga

ITonamame cyza je Tpehm xpurepujym Ha OCHOBY Kora ce ofpebyje
cTaHflapy pasymHoOr poka. Cyauja Mopa fla MOCTyIa aXKyPHO IO IOJHECIIM-
Ma KojuMa ce mokpehe cymckm moctymak. XMTHOCT MOCTymama ofpelhena
jé U IpaBHOM IIPUPOAMM CYACKUX IOCTYTaKa. 3aKOHOM je IPOIMCAHO KOju
Cy TO CY[ICKM IIOCTYIIM IO CBOjOj IPUPOAN XUTHM a 32 KOje je 3aKOHOfa-
Bal] IIPOIJCA0 POKOBE 32 IbMXOBO 3aBplLIebe. 3aKOHOM IPOIMCaHMU CyJI-
CKM POKOBM 3a IIpefy3uMame ofipeheHux papmu y mocTynky Tpeba m gma
ce nmomryjy. Cyauja Mopa fa ce IpUIIpeMM 3a CYACKO pOUMINTe — IpeTpec.
Mopa ma KOHIIeHTpHIIe JOKase y /by MOTyher OKOH4Yama CIIopa Ha IPBOM,
€BEHTYaJTHO [PyTOM POYMIITY — IIpeTpecy, jep 063upoM Ha 6poj mpeaMeTa
y pany u ontepeheHOCT IpBOCTENEHNX Cy[OBa He pacHoaXKe ca BUIIE Bpe-
MeHa 3a cymehn npenMer u nckasyuBame odekrBaHe aXypHoctu. He cme ma
ce mecu (a fmemraBa ce) fa ce IOCTYIaK BoAM 6e3 jacHe opjeHTanuje y KOM
npaBIly ra Tpeba BOAUTH U KOje JoKaze Tpeba MPpOBOANTI 3apaj MPABUIHOT
yTBphema unmennIa OUTHNUX 3a OfTy4MBame O 3aXTeBy CTpaHKe. bes Takse

132



10-12/2011. Crojaun Joxnh (ctp. 127-148)

opjeHTanyje, CTpaHKe y 3aBUCHOCTM of cBor yMeha npeysumajy omnyuyjyhy
YJIOTY Y TIOCTYIIKY, y IIpaBIly y KOMe OHe To kene. To pe3ynrTupa Hemorpeo-
HVM U HeLIeIMCXONHUM M3BODemeM JJoKasa Kao ¥ HeOTPeOHMM OfjjlarameM
pacripaBa-IpeTpeca MITO CBe YTU4e Ha y>KMHY CY[CKOT IIOCTYyIIKa.

»IIpasHa“ pouninTa Koja ce 4ecTo 3aKasyjy caMo 3apajj IpUBIJA Ja ce
LIIOCTYTIA“ y OCTYIIKY, He CMejy [ia Ce OfpKaBajy, a HaXKa/IoCT OAP)KaBajy ce.
PacripaBe y mpaBumy Tpeba omaraTu camMo Kafia je TO IIPOIeCHO OIIpaBfa-
HO, IITO B)XM U 3a [JOHOIIEHe pellera KojuM ce pounite Hehe ogp>xatu u
pacnpaBa omnaxe. IIoTpe6HO 1 LIeNCXOFHO je, HAPABHO YKOJIMKO 3aTO He
II0CTOje 0301/bHE CMETHbe Ha POUNMINTY — IIPETPeCy Ha KOMe Ce PacIpaBa MiIn
HpeTpec OfIaxy, 3akazatu cinefiehe pounmre — nmperpec. Hanmosu Bemranm-
Ma MOpajy OUTH jacHM U KOHKpeTHU. Bemrany Mopajy fa ce usjauimasajy o
CTPYYHVM IMTamUMa O KOjUMa CyJl HeMa IOTpeOHa CTpydYHa 3Hama (WIaH
249 3IlII-a), a He M o MpaBHUM NuTamuMa. HejacHm Hamosm decto Oymy
pe3yITMpaHy TMMe [ia BelITaly ,Cyfie y IpeaMeTy mnpeysumajyhm ymory
cynuje — cypa. Cyn — cyamja Mopa OpVOKEIbMBO [ja OLleHM Hajla3 BellTaka u
fla Ta TToCeOHO KPUTHYKM Olielbyje Kao foka3. YecTo ce femasa fja ce Hamas
BellITaka IpuxBara 6e3 IMPUroBOPa, MAKO 32 TO HUCY MUCIYHEHV MOTPeOHU
YCIIOBH, T1a TAKBO OJTy4MBabe IIOTOM Y SKa/I0@HOM IOCTYIIKY Oy/ie CaHKI[NO-
HJICAaHO YKMJHMM peliemeM. bes mpoljecHOr 0CHOBa JIOHeTa pellera o Ipe-
KMy IOCTYIIKA 3apaj] CTATUCTUYKM [IPMKA3aHOT PelIeHOr IIpeMeTa Koju ce
HaCTylambeM HOBOT M3BEIITajHOT IIepMofa 110 MPEIOTy CTPaHKe HAacTaB/ba,
CYZL yTU4e Ha JY>XUHY Tpajama CYACKOT IOCTYIKA IITO ce MOXKe NPUIINICATU
HEIIPONVICHOM IOHAIIAY U OfTydNBamy HocTymnajyher cyma — cyauje.

PokoBu 3a M3pagy CyAcKuX OfiiyKa ce, Y TOJIEPAaHTHOM OfCTYIIambY,
Mopajy nomrtoBary. JKanbeHu unmm peBU3MjCKM CYA Y YKUTHUM pellemuMa
MOpa JIaT! jacaH U HeBOCMMC/IEH HAJIOT IIPBOCTEIIEHOM Cyly KaKo OM MCTH
y IIOHOBHOM IIOCTYIIKY PAcIpaBy — IpeTpec MOTao Ja 3aK/by4M Ha IPBOM
pouniuTy - nperpecy no Bpahamy cnmca ca ykugHuM pemermeM. He cme ce
3710ynoTpe6/paBaTy MPOLIeCHN MHCTUTYT U3 YiaHa 361 ctas 2 Tauka 12 3I1IT
u 3acTynaHa ¢pasa: ,Kap ,mopauw“ fa ykuHem npBocTeneny ofIyKy YKIMHU
je Ha OCHOBY ,Hecainacja“ u3 tauke 12 ctap 2 wiana 365 3I1I1“ Poxosu 3a
pelaBame XaI0eHUX IpefMeTa U U3pajy APYroCcTeNeHNX OfIyKa 6u Tpeba-
70 7la Bayke 1 3a JIpyrocreneHe cyzsose. HapaBHO 1 3a peBU3MjCKM CyJ, KOju
Homylle pelraBa y rpahaHcKoM ofe/bery IO peBU3MjaMa Kao BaHPELHUM
IpaBHUM JIEKOBUMA.

4. 3navaj onyke 3a nuie Kome je nmospeheno npaso

3a mpuBpefHe CybjekTe 3Hauaj OAJIYKe LieHM Ce IpeMa BUCUHU 3aX-
TeBa 3a UCIUIATY NOTPa’KMBalba, 3HAUAjy M3BPLUIEHNX CTATYCHMX IIPOMEHA I
IJIXOBUM YIIMCHMA Y jaBHE PErCTpe, 00MMY OrpaHMyYerhba Ha/IOXKEHNX IIpu-
BpeMeHNUM MepaMa UTH,.
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Ha ocHoBy 4eTupyu moMeHyTa KpUTepMjyMa LieHU Ce fa JIN je CYyHCKU
IOCTYIaK OKOHYAH y pPa3yMHOM POKy. To nofpasymeBa ia je pasyMHa Jy>K1-
Ha Tpajama CYLCKOTr IIOCTYIKa pe/laTMBHA KaTeropyuja Koja 3aBUCHU Of HM3A
YMHWUIALA KOjU Ce MOPAjy y3eTH y 003Mp Y CBaKOM IIOjeAMHAYHOM CY/ICKOM
HOCTYIIKY, OLleHOM Beh ITOMeHyTMX KpUTepujyMa, Ila ce C/IefloM CBera Tora
ozpebyje a v je MOCTYIaK OKOHYAH Y OKBUPY PasyMHOT VIV HEPa3yMHOT
poka. Crora, Tpajame CY/ICKOT IIOCTYIIKa y NpaBUIy HUje OTPAHUYEHO Bpe-
MEHCKMM pernanyjaMa of-fo. JJlocafjamma cyficka mpakca, Kako EBporckor
cyma 3a jpyfcka mpasa y Crpas6ypy, tako u YcraBHor cyga PC (YeimasHu
Cyg) HUje ofpenyIa BpeMeHCKe IpaHMuIle. JOLI Mame je TO Ofpenna 3a caja
HEMCKYCTBEHaA Cy/CKa IpaKca y Cy[OB/Ma OIIITe Ha/JIEKHOCTH.

IV VickycTBeHa CyicKa mpakca

ITpema nmoganuma Koje caM IOKYIIIA0 fa MpubaBuM 3a MoTpebe Nnucarma
TEeMAaTCKOT paja He IIOCTOjU WM IIOCTOjU y He3HAaTHOM [elny MCKyCTBe-
Ha Cy/[iCKa IIpaKca y Be3U ca JOCYZIOM HeMaTepyjajHe HITeTe IPUBPETHNM
cybjektuma u nmpaBHuM mmnyMa. Cride ce yTUCAK Ja IOCTOje CTpeM/berba A
ce HeMarepyjajHa ITeTa focyhyje v npaBHUM MuIMMA.

[Ipn6aBmo caM IopaTKe O VICKYCTBEHOj CYACKOj IIpaKcH y Be3u ca
HapHUIjaMa 3a HaKHaJly HeMaTepyjajHe IITeTe HacTajle MOBpefoM IIpaBa Ha
cybeme y pa3yMHOM POKY 1 U3 JOCTaB/beHNX MU CYACKUX OJJIYKa Off CTpaHe
CyZlOBa OIILITE HA/JISKHOCTM YTBPAMO Ia Ce HUjeflHa OfIyKa He OfHOCU Ha
CIIopoBe 10 Ty>k6aMa NpUBpefHNUX cybjeKkaTa U IpaBHUX JIUIA.

Petke cy n ycTaBHe >kanbe MpaBHUX JIMIA IO KOjUMa je YCTaBHM CYJ,
OTy4MBao 3apaj yTBphema moBpesie IpaBa Ha MpaBUYHO cyhemwe 1 cybeme
y Pa3yMHOM POKY.

IIpen EBponckuM cyzmom 3a jpyAcka npasa y Crpasoypy (Cyg) peTkn
Cy 3aXTeBU NPUBPENHNX Cy0jekaTa M IpaBHMX JIMLA 33 IPU3HaBarme IpaBa
Ha HeMaTepyjajHy LITeTy HacTaly HOBPEOM IIpaBa Ha MPAaBUYHO Cyhemwe u
cybeme y pasyMHOM POKY Kao U ipyre BUJOBe HeMaTepyjaHe LITeTe.

Papu mocTu3sama 3afaTka 13 TeMaTCKOT paja U MOTIIYHOT carjieflaBama
oBe IpoOreMaTyKe OJIy4MO caM ce Ja NMpUKaXeM OJJIyKe U3 OBe IpaBHe
npob6eMaTyKe ca KojuMa caM 010 y IpWINIV U fia Ce YIIO3HaM M TO YMHUM
KaKoO CTIefIN.

1. Ogiryka YcTaBHOT Cyfia IO YCTAaBHOj XKamom

buo cam y npwmim fga nponabem camo jegHy omnyky YeiiasHol cyga
[IOHETY II0 YCTaBHOj a6y mpuBpefHor cybjekTa, a 360r moBpeie Mpasa Ha
cybeme y pasymMHOM pOKY.
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Ognyka Ycmasnoi cyga Yu 1063/2008 og 17. pebpyapa 2011. z‘oguHeZ

OpnykoMm YcTaBHOT cyma ycBojeHa je YcraBHa skamba JJOO ,Pesu-
maujymMm“ n yTBpheHo ma je y moctynky Bobhenum mpep ONMIITHHCKMM CyZOM
y 3pewanuny y npeamery VB 6p. 2084/07 (cama mpens OCHOBHUM CYHOM y
3pewanuny y mpegmery VM 191/10/2007), nospebeno mpaBo mopHocmona
ycTaBHe anbe Ha cybeme y pasyMHOM poOKy u3 umaHa 32. ctaB 1. YcraBa
Penry6ruke Cp6uje, IOK je y IpeocTanoM fielny YcTaBHa >kanba ofdujeHa Kao
HEOCHOBaHa.

IToBpena mpaBa yTBpheHa je 3aTo IITO je MOgHOCKIALL YCTaBHE >Kanbe
29.10.2007. roguHe NMOJHEO MIPEJIOr 3a M3BPLIEIE HA OCHOBY U3BpPIIHE VC-
npaBe — Ipecyfie UCTor cypa of 14.10.2005. roauHe, KOjoM je Ly>KHUK 06a-
Be3aH JIa M3BPIIHOM IIOBepMONy (’Ka/lNoILy), MCIUIATU AYTOBaHuU U gocyhenn
usHoc. V3spmHu cyp je 31.10.2007. rogune VM 2084/07 mossonmo u ofpe-
VO TIPEeJIOKEHO M3BPILebe, 300T Kora je My>KHUK 1M3jaByo >Kanby, a Apyro-
crenieHu Ccyp pemereM of, 20.01.2008. roguHe, criuc BpaTo Ca HAJIOTOM Jja
IPBOCTENEHN CYJ, OfPXKM POYMILNTE U M3Befie IIOTpebHe HOoKase M paclpaBu
NMTamba UCTAKHYTa Y >Kanbu py>xHuka. [lorom u3BpiIHM cyp 3akasyje u ofi-
prKaBa TPY pPOYMINTA U HAKOH TOTA M3BPIIHY IPEAMeT ca XKajboM JOCTaB/ba
OPYTOCTENIEHOM CyAy Koju pellemeM off 9. maja 2008. romyHe, ycBaja ai-
0y n mpenmer Bpaha M3BpIIHOM CyAy Ha IOHOBHM IOCTymak. Ilorom mus-
BPIIHU CY[, peliemeM off 9. jyna 2008. ropuse, IIOHOBO JOHOCKU pelIEHe O
U3BpIIEHY IPOTUB KOra NY>KHUK N3jaB/byje >Kamby Kojy yCBaja Apyrocrere-
HI Cyf pelrewmeM of 29.7.2008. ropuHe. VicTum pemewem oppebheno je ma
y IOCTYIKYy M3BpLIeIba MOCTYIA JAPYTY M3BPLIHM CyAuja. Y ITOHOB/bEHOM
IOCTYIIKY Offp)KaHO je poumiTe ofpeheHO BerTayemeM ITyTeM BeINTaKa
($UHAHCHjCKe CTPYKe HaKOH Yera je TIOHOBO HOHETO pellerhe O M3BPLICHY Of
13.2.2009. ropmHe Koje [PYTOCTENeHN CY/, Y >KalmbeHOM IOCTYIKy HoTBphyje
pewemeM of, 8. Maja 2009. roguue. M Ha kpajy pememem OcHOBHOT cypa VB
6p. 191/10 op 11.3.2010. roguse, yTBphyje ce fa je MOTpaXkMBambe Y L[eJIOCTU
HaMMPEHO YIUIATOM M3BPIIHOT AY>XKHMKA off 4. MapTa 2010. rogune, ma je 1o-
CTyIIaK U3BpIIeHka 00yCTaB/beH.

YcTaBHM CyH je OLieHMO Ja y NpefMeTy U3BpIIema Huje OMIo cloxe-
HUX YMIbEHNYHMX VM IPABHUX NUTamba U Ja JKaauual, Huje JOIPUHEO NyroM
BPEMEHCKOM IE€PUOJY U3BPIIHOT IOCTYIKA, HATY je IPeRy3MMao IPOIeCHe
pajme KojuMa 61 OffyroB/IauMo IOCTYMAK, a KaKo je Xaaual, (M3BPLIHY 110-
BepyIall), Be TOAMHE ¥ IIeT Mecelyt OHeMOTYheH fla ocTBapy HOBYaHa Cpef-
CTBa KOja MOTPaXKyje Of My>KHMKA Ha OCHOBY M3BpIIEHE UCIPaBe MOCTOjU
HECYMIbJB MaTepUjaTHM 3HAYAj 3a XKa/mmoLa. VI3BpIIHM IoCTymax ce ouemyje
Kao HeOIpaBJlaHO ¥ HEPA3yMHO AYTOr Tpajama. IlocTymak nsspuiema je xu-

2 Cnymobenu inacnux PC, 6p. 26/2011.
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TaH a Y TOM IIOCTYIIKY HJ IIPBOCTENIeHN HM APYTOCTEINleHU CYH HUCY Ipef-
y3¥MMainy 3aKOHOM IIpONICaHe IPOIiecHe Mepe Jia ce M3BpIIeme ePpuKacHO
okoH4a. [IpaBMYHO 3a7J0BO/bEbE je HATOXKEHO TuMe 1ITO he ce moBpena mpa-
Ba ocTBapuTy objaB/pyBameM opyke y Crmyx6eHOM ImacHuKy Pemy6muke
Cp6uje, mToO je y rpaHMIjaMa IIOJHETOT 3aXTeBa Y YCTaBHO] XKajIOu jep >Kaym-
Jal] HMje 3aXTeBao MPaBMYHO 3a/[0BO/bEHE Y BUAY HaKHa/le HeMaTepujaiHe
IITeTe.

2. IIpecyne EBponckor cypa 3a /byacka npasa 'y Crpas6ypy
nporus Cpouje

Y 0BOM Zey TeMaTCKOT paja IpuKasyjeM detupu npecyae Cyga moHe-
Te n objaB/beHe npotyuB Perrybnuke Cpbuje y meprony mapt 2004. — anpui
2011. rogune.

a) Ilpegysehe Eetu tipoitiue Cpouje u apecyga Cyga og 21. jyna 2007.
iogute

Cyn je mpencTaBKy IpoOIZIacO NPUXBAaT/bMBOM, YTBPAMO Ja je Jo-
IO 70 TMoBpefe wiaHa 6 craB 1 KouBennuje u wiana 1 ITpotokona 6poj
1, yrBpbeHo fa ap>xaBa Tpeba fa o6e3benu oprosapajyhmum cpencrBuma
IOTIIYHO M3BplIeibe ITpaBHOCHa)KHe Ipecyne IIpuspenHor cypa on 7. Maja
1996. rogyHe M IIaTM IOAHOCHOLYY NpefcTaBKe M3HOC of 2.500 eBpa 3sa
OpeTPIUbeHY HEMaTepujaaHy ITeTy U usHoc of 3.000 eBpa Ha ume Tpoul-
KOBa KoOje je IIOZHOCWIAL] ITpefiCTaBKe 1Mao Ipex goMahum opranuma. Tako
je OUIy4eHO 3aTO LITO je IPAaBHOCHAXXHOM IIpecymoM of 8. jyHa 1996. ro-
IVHe Ty>XeHu obaBe3aH Ja IOJHOCHUOIY IpefCcTaBKe Kao TY)XXWOLY Ipefna
87.480 Kr KyXMIbCKE COMM U IUIaTH TPOLIKOBE Yy u3HOCY of 2.850,00 muHa-
pa. IIpemtor 3a usBpieme Ha OCHOBY M3BPIIHE MCIPaBe NOJHET je 21. jyHa
1996. ropune. Pememe 0 m3BplIemy HNOHETO je 24. jyHa ucTe ropgue. Vs3-
BpurHy cyx 17.10.1996. ropguue yTBphyje na oy>XHUK He MOXKe [ja MCIIOPYYN
€O 13 U3BPILIHE UCIIPaBe M Ha/laXKe J1a YMeCTo npegaje conu mnaru 218.700,00
AVHapa. VISBpLUIHM RY>XHMK je IOTOM TPaHCPOPMMCAH y YeTHPU OfiBOjeHe
KOMITaHMje — npexy3eha v M3BpIIHY Cyf UM penremeM of 21. erem6pa 1998.
TOAVHE HajIa)Ke /Ia MI3BPLIHOM IIOBEpPHONY (IOTHOCKOLY IIpefCcTaBKe), IIaTe
218.700,00 guHapa ca kamaroM nodes of, 30.10.1996. rogune n 4.850,00 gu-
Hapa Ha uMe TpomkoBa. [IoToM je M3BpIIHM MOBepual IPeJIarao pasyiu-
Y1Ta CpPefiCTBA M3BpLIeHa, MOXYpPyjyhy noctynax 11. jyna 2001. n 25. mapTa
2002. ropuHe. VI3Bpurau nosepuial je morom 21. ¢pebpyapa 2004. roguse,
nomToM 1ocmao xanby cyny Cpbuje n Lipue Topa koja usriena Huje mpu-
criena y cyg. IlocTymak usspliema je caMo JeTMMIYHO CIPOBEJeH UCTIIATOM
M3BpUIHOM noBepuony 838.148,06 nuHapa.
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6) Camapyuh u A ,IInacimuxa“ apomiue Cpobuje u tipecyga Cyga og
17. jyna 2007. iogune

Cyn je memuMmu4HO ycBojuo npenctaBky npenyseha AJl , ITnactuka“ yt-
BPJMO NTOBpefy IpaBa u3 wiaHa 6 ctaB 1 Konsenuuje u gp>xaBy Cpbujy oba-
Be3a0 Ha ycnary usHoca ofi 1.000 eBpa Ha MMe IIpeTpIUbeHe HEMaTepujaIHe
mreTe, 1.000 eBpa Ha MMe Tpoiukosa. IIpecraBKa je ycBojeHa 360T Ly KuHe
IOCTYIIKA U HeMaTepujajIHa IITeTa 300r MoBpeie paBa je yrBpheHa u mpu-
3HaTa 3aro wWTO je mpexnysehe xao m3BpuHyM nosepunarn 11.10.1991. roam-
He TIOKPeHY/I0 NMOCTYNaK M3BplIelka Ipef Hafi/Ie)XHUM NPUBPETHUM CyLOM
koju je 30.10.1991. roguHe MO3BOMMO MPEMI0XKEHO U3BPIIEHe IPOTUB KOra
je OY>XHMK WM3jaBMO NPUTOBOP IPOTMB pellerkha O M3BPLICHY JOHETOT Ha
OCHOBY BEPOJIOCTOjHE JCIIpaBe, 1A je HAaKOH IIPUIOBOPa IpeyIor CMaTpaH
TYXOOM 1 TIpeBefieH y mapHuny. Ty>Xumal je MOTOM 4eTHpM IyTa IpenHa-
4aBao TY)XOeHM 3axTeB HakoH uera je Ilpuspemuu cyn 15.02.1995. rogune
ycBOjuo Ty>k6eHu 3axteB moHocehu 6.10.1995. rogyuHe 1 FOMYHCKY Ipecy-
my. Bumm TproBuHcku cyp ycaja xan6y u 30. Maja 1996. ronuHe, pelemeM
yKMJa IIPBOCTEIIeHy NpecyAy U ImpegMeT Bpaha MpBoCTeNeHOM CyAy Ha IIO-
HOBHO Cyheme. Y IpBOCTeNIeHOM ITOCTYIIKY IIPOMEEHO je 4eTBOPO CYAMja, a
Iocyefba IpoMeHa U3BplIeHa je 23. janyapa 2003. rogune. [loHOBHa pBO-
CTelleHa Ipecy/a foHeTa je 13.2.2006. roayHe U yKMHYTA je 10 Xanbu 3. Ho-
BeMOpa 2006. rofiuHe, IIOTOM je IOCTYINAaK IPeKUHYT jep je Haj npenysehem
4yfja MpefICTABKA je YCBOjeHa OTBOPEH MOCTYIAK CTeYaja.

6) Ilpegysehe S3UT upotiue Cpbuje u ipecyga Cyga og 27. Hosembpa
2007. iogune

Cyn je mpencTaBKy IpoOIZIacO NPUXBAT/bMBOM, YTBPAMO Ja je Jio-
IO J10 ToBpefie wiaHa 6 ctaB 1 KonBenuuje n wiana 1 IIpoTtokona 6poj 1
u wiaHa 13 Kousennuje, u yrepheno ga Ip>xaBa Cp6uja Tpeba ma mucratu
nogHocuony mnpefcraBke 1.200 eBpa Ha MMe NpeTpIUbeHe HeMaTepujaaHe
IITeTe, a IPEOCTAIM [leO 3aXTeBa 3a PAaBIYHO 33[J0BO/bee je ofbujeH. Tako
je OTy4eHO 3aTo WITO je Ipef MPBOCTENEeHMM cyfoM of 15. jyma 2000. ro-
IVHe 3aK/byYeHO IOpaBHame ca 00aBe30M MY>KHMKA, Ha OCHOBY Kora je 21.
mapta 2002. roguHe, MOJHET 3aXTeB 3a M3BpLIEH-E, NIPOLEHOM M IIPOMajoM
3eM/BIILTA U HaMMpemeM IoBepuolLa Koje je ogpeheno 28.3.2002. ropune. Y
IOCTYIKY M3BpILEHha YUMIbeHa je CHIOPHOM CBOjMHA Ha 3€M/BUIITY Ha KOMeE
je M3BpIIHY IOBepuIal (ITIOFHOCKHIAL] IPeACTaBKe), YIICA0 XUIOTEKY, 1a je
3apaf yrBphema THX 4MieHNIIA IPEKMHYT HOCTYIAK U IIPEKIT je Tpajao o
21.10.2004. romuHe.

Y mocrynky npep HaJIeKHUM IPUBPESHUM CYAOM OKOHYAHUM U3-
Mehy mcTMX cTpaHaka, MCTM JYXXHUK je oOaBesaH jAa Iuatum pocybena

137



CTPYYHA MUIJBEIBA IIpaBo u npuBpena

IOTpaXkMBara IPaBHOCHAXXHOM IIpecyfoM of 9. janyapa 2004. ropmne.
CrBapno HajgnexHy OMIIITHMHCKM CYJ, je IO IPefIOory 3a M3BpLICHE [OHEO
pelirerbe 0 u3BpuIeky 18. jyma 2003. roguHe, a HaMupewe je Tpebano fa ce
IpoBefle MPOZAjoM jefHOT Opoja mapuena gyKHuKa. [IpenMeTn msBpliema
Ipey M3BPILIHNMM CY/IOM Cy cIojeHn u ofipeeHa mpopaja HelmmokpeTHOCTH 3a-
paj HaMIMpema IOTpaKMBamba. JaBHa Npofaja je ofimoxkeHa 23. mapra 2005.
ropuHe. IIoHOBHa jaBHa Ipofiaja 3akasaHa 3a 17. mapt 2006. 1 Ha O] pu-
3HATO M3BPIIHOM IIOBEPUOLYy CYBIACHMIITBO Ha je[[HOM Jely Iapliena Koje
Cy paHuje 61MjIe y CYBIAaCHMIUTBY AY>KHUKA. PememweM on 4.4.2006. roguse,
HAJIOKEHa je YKIbYDKOA CYB/IaCHUIITBA M IPEOCTAI0 HAMUpEHe HAIlIaTOM
HOBYAHMX Cpe[iCTaBa ca payyHa Ay >XHUKA.

1) Ilpegysehe ,,Kun-Citiu6“ u Majkuh apommue Cpbuje u tipecyga Cyga
0g 20. aipuna 2010. iogune

Y npepmery ,,Kun-Ctn6“ nu Majkuh npotus Cp6uje, yrephena nospe-
Jia TIpaBa MOJHOCUOIMIMA IPeNCTaBKe 300T TeMMMIYHOT HeU3BpIlemba apoy-
TpakHe OfTyKe Koja je moHera 10.4.1996. ropune. VsBpiiemwe je ogpeheno
7.6.1996. ropyHe, a apOUTpaXkKHa OJTyKa HIje M3BPIIEHA y ey Y KOMe je Ha-
TIoXKeHa Ipefiaja KasnHa y nocef. IToctymak usBpiema je 06ycTapbeH (Ipe-
KIHYT), 300T IOKPEHYTOT IIOCTYIKA PeCTPYKTYPUpParha U3BPUIHOT TY>KHNKA
Kao cy6jexra nmpuBaTusanyje. Ha uMe HemarepujanHe mTeTe 360T IoBpefe
oppeheHo je mpaBUYHO 3ai0BOBemE Y M3HOCY of 8.000 eBpa IOJHOCKOIIIMA
npepcraBke Ha Tepet IpxxaBe Cpouje.

3. IIpecyna BpxoBHor cyga CpoOwuje

Hamomenyo cam ma y CyACKOj NpaKcu CyfloBa OIIIITE HafJIeXHOCTYU
He II0CTOje OfIyKe JOHeTe Mo Ty)k6aMa IpUBpeJHMX cybjekaTa M IIpaBHUX
JMIA 32 HAKHAJY LITeTe 300T IOBpefie IpaBa Ha IIPaBUYHO cyheme u cyheme
Yy Pa3yMHOM POKY, HUTHU IIOCTOje MapHUIle Y TOKY IO Ty>k6aMa 3a HaKHamy
TaKBe LITeTe.

O63upom Ha mocrojehe CHOPHOCTM Yy Be3u ca IPaBOM INPUBPELHOT
cybjekTa Ha UCIUIATy HeMaTepujajHe LITeTe OJIY4MO CaM Ce Jja MpUKaKeM
U jeSHy peBU3MjCKY OIJIYKYy JOHETY IO TY>KOU IpUBpeRHOr Cy0jeKkTa 3a Ha-
KHaJly HeMaTepujajaHe mTere. 1o je jeguHa CyAcKa OfIyKa Koja MM je IIpU
IPUKYIUBAY MOAATaKa 3a MICalbe TEMATCKOT pajia O1/Ia HOCTYIIHA.

IIpecyga Bpxoenoi cyga Cpbuje Pes 6p. 265/07 og 10. jyna 2008. iogute

ITomenyToM M3pexkoM Ipecyfie yCBOjeHa je peBusuja TyxKeHe Pemy-
6mnke Cpbuje, MunucrapctBo ¢unancuja — I[lopecka ynpasa, ®Punnjana y
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JleckoB1y, IpenHaueHe nmpecyfe Bumer TprosuHckor cyaa y beorpany on 4.
anpmra 2008. ropguHe y cTaBy 1 uspeke u mpecyna TprosuHckor cyga y Jle-
CKOBILY of 26.10.2005. roguHe y meny cTaBa 1 m3peke KojuMm je obaBe3aHa
Ty>KeHa Jla TY>KMOILly HaKHa/iX HeMaTepujalHy LUITeTy HacTany MpOTUB3aKo-
HUTIM ORy3UMameM pobe Off Ty>KIOLa, TPOTUB3aKOHUTM 3aTBapameM aIlo-
TeKe, 3aTBapambeM MaraljiiHa BeJIMKOIpo/jaje 11 3aTBapambeM MajIoIpOAajHUX
objekata y 1993. ropguuu a y usnocy ox 430.000,00 guHapa ca KaMaTtoM II0
cromy 13 3aKkoHa moves of 26.10.2005. rogyuHe ma 10 UCIUIaTe U mpecyheHo
Jla ce TaKO OIpefie/beHN a HIDKeCTEIIeHNM IIpecyfaMa focyheHn nsHoc onbuje
Kao HEOCHOBaH. VICTOM IpecyfoM ofi0MjeHa je Kao HEOCHOBaHA peBU3Uja
TY>KMOIIa U3jaB/beHa IIPOTUB JPYTOCTENEHE IPeCyfe KOjoM je NperHadeHa
IPBOCTENeHa IMpecyAa M ofOujeH TY>KOeHM 3axTeB, KOjOM IPBOCTEIIEHOM
IpecyloM je Ty>keHu obaBe3aH Aa Tyxuony ucriaru 430.000,00 guHapa ca
KaMaTaMa Ha JIMe HaKHaJle HeMaTepyjaiHe lTeTe HacTajle IPOTHB3aKOHUTUM
oflysuMameM pobe Off TY>KMOIIa, IPOTUB3aKOHUTUM 3aTBapameM alloTeKe U
3aTBapameM MaralyiHa Be/lellpojiaje 1 3aTBapameM MaoNpoAajHMX objekaTa
u y 1994. roguuu. Huxectenenn cypoBu mocyhyjy HemarepujanHy LITETY,
3aTo WTO je pob6a BpaheHa TyXXMOIy IOC/Ie IeT TOfVHA, padyyHajyhm off jaHa
Ofly3MMakba, IITO Cy BIACHUIM OCT0O60heHN KpMBUYHE OATOBOPHOCTH CeflaM
TOiIVHA IO Ofy3UMamy pobe, IITO CY ZHEBHM JIMCTOBY M3BELITABAIN O aK-
tTBHOCTMMa DUHAHCHjcKe MonMIMje, CTBapajyhum HeoCHOBaHy HeraTVMBHY
CIIVIKY Y jaBHOCTU O HE3aKOHUTOM IIOCTOBaly TYKMOLA M HETOBUX BIACHU-
Ka, IITO je 300T He3aKOHUTUX pafmy OUHAHCHjCKe MOMNIINje TYXXIJIAll MMao
HeraTuBHe edeKTe U3 HacTajle CUTyalyje y MOI/Iefy yTHIaja Ha CTBapambe U
IIMpere UCKOHCTPYNCaHe adepe Y Be3 ca MOC/IOBambeM TY)KMOLIA, jep TaKaB
yTuiaj je 06jeKTMBHO yTHIa0 Ha MHQOpPMICame jaBHOCTH M CTBapambe 3a-
Onyzie y NmOC/IOBamy TYXKMOIIA U HapylIaBame yIefa TY)XXMOLA ¥ HeroBor
IOCTIOBHOT KpemmOmnmTera. Pasjore 3a TakBO OfIy4ynBame IpUXBaTa U
ApyrocTerneHy Cyn ucTuayhu fa cy pajrbe TYXeHOT Ouse IMPOTUB3aKOHM-
te. Ilenehn mpu Tom 3Havaj noBpeheHor no6pa, UMb KOMe CIy>KU HaKHaZa,
mocyhyjyhn HakHany Ha ocHOBY opipen6e wiana 200 cras 1 n 2 300. 3axTeB
3a yTBpheme moBpefe MOCIOBHOT yITIeia M3BPILICHOT Y TOKy 1994. ropmue,
IpyToCTeIeHN CyZ ofibuja 3060r YCBOjeHOT IIPUroBOpa 3acTapeBamba.
Opnyuyjyhn o pesusuju ty>xene BCC cieoM cBOT yCBOjeHOT IIpaB-
HOT CXBaTamba IIperHauyje HIDKeCTelleHe IIpecy/e U Ty>KOeHN 3axTeB ofouja
Kao HEeOCHOBaH. JVspakaBa cTaB [la IpaBO Ha IIpaBMYHY HOBYaHY HaKHajy
HeMaTepujajIHe MITeTe 3a IpeTpIUbeHe AylIeBHe 600Be 300T ITOBpefie yIena
uMa caMo GU3NUKO JIMILIE, jep CaMO OHO MOXKe IIPETPIIETH 1 TPIETY AyLIeBHE
6onmoBe. TakBe 60/10Be He TPHM M HPABHO JIMIle KOMe 3aKOHOM HUje Npu-
3HATO MpaBo Ha Ty mrery. HakHaza Te mTeTe Moxe 6uTn focybhena camo mo
npoMeHM 3aKOHa O OOMUTallMOHMM OfHOCUMA. Y 00pas/ioKelby peBU3NjcKe
npecyzne BCC ce ocBpHYO 1 Ha peBuU3ujcKe pasiore, uctudyhu jja ce He Moxe
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IPUXBATUTY CTaB J]a HAKHAJJAa HEMATepUjaiHe IITeTe IPUYMIHLEHA TOBPENOM
yI7lefia MpaBHUM /INIMIMA, ¥IMa IIPaBHO yTeMerberbe y Mel)yHapogHo npusHa-
TUM IIPAaBHMM CTaH/IapAiXMa MCKasaHuM y ofnykama Cyja Koje ce IOMUIbY y
peBusuju. EBeHTyaHa moBpea MOC/IOBHOT YITIE[ja M3BPILIEHa je y TOKY 1993.
n 1994. ronune, Tj. y BpeMeny Kazia CPJ Huje 6mma unanmnna Caseta Esporre,
Ia je 3aT0 HM He oOaBe3yje cyAcka mpakca EBpornckor cypa. YkasaHo je u ga
Ce JMICHYIEeHOCT CTaBa 3a HaKHa/ly HeMaTepujajiHe IUTeTe LEeHN UCK/bYIMBO
npeMa BakehyM 3akOHMMa KOjy Cy OMIM Ha CHa3y y MOMEHTY y4MibeHe I0-
Bpejie.

V O npaBy npaBHOT INIIa HA HAKHAly HeMaTepHjalHe IITeTe y
Peny6muuu Cp6uju

Y 1mo3uTMBHOM 3aKOHOAABCTBY Pemyb6nmke Cpbuje camo 3akoH o 06-
MINTAIMOHNM OJTHOCMMA® TIPOIICYje ¥ HaKHay HeMaTepujamHe mitere. To
IIpaBo IIPOMNCAHO je y 4yaany 200 Koju uuTupam:

»1) 3a nperpiubeHe usndke 607I0Be, 3a IpeTpI/beHe AYIIeBHE 60/IO0-
Be 300r yMamema >XMBOTHE aKTUBHOCTM, HAPYXXEHOCTH, MOBpe-
fie yIiena, 4acTyu, cnobofie WiV IpaBa IMYHOCTH, CMPTU OIMCKOT
nmIa, Kao u 3a crpax cyq he ako nHabe fma oxkonHoCTH Ctydaja, a
HapO4NTO jayrHa 60/I0Ba U CTPaxa U HBIUXOBO Tpajame TO OIpaBJa-
Ba, JOCYUTHU IPaBUYHY HOBYAHY HaKHAJy, HE3aBMCHO Off HAaKHaJle
MaTepujajHe LITeTe Kao 1 Y ’heHOM OfICYCTBY.

2) IlpunukoM opny4mBama O 3aXTeBy 3a HAKHAJy HeMarepujayiHe
IITeTe, Ka0 M O BUCVHU IeHe HakHafe, cyh he BogmTy padyHa o
3Hadajy nmospeheHor mobpa u Wby KOMe CIyXM Ta HaKHAJA, au
¥ O TOMe Jia Ce IOMe He IIOrOflyje TeXKmbaMa Koje HICY CIOj/Be ca
EHOM IIPUPOJOM U IPYLITBEHOM CBPXOM.

OBako 3aKOHOM TIIpONNMCaHa IO3UTMBHA HOPMa, DPE3yATHpaHA je
IpaBHMUM 33aK/bY4IMIMa M CXBaTamb/Ma HAjBUINUX CY[ICKMX MHCTAHLIM Y Bpe-
Me IbUXOBOT yCBajarba. Y M3/Iaramy Koje clefii HaBOAMM YCBOjeHe IIpaBHE
3aK/by4Ke 1 IIpaBHA CXBaTamba.

1. ,,JIpaBHO mpu3HaTa HeMaTepujaaTHa MITETA“

ITox HeMaTepyjalHOM IITETOM Yy CMMCITY 3aKOHa O OOIMTallOHUM
OIHOCKMa IIOfipasyMeBajy ce ¢usuuku 6071, ncuxudkn 6om u crpax. Crora
ce omreheHOM HOBYaHA HaKHAfja HAa JIMe HeMaTepljajHe LITeTe MOXKe [O-

3 Cnyncbenu nuciti COPJ, 6p. 29/78, 39/85, 45/89 u 57/89 n Cnymbenu nuciti CPJ, 6p.
31/93.
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CY[AUTHI CaMo aKo ce IOBpefia MaHN(eCTOBa/IA Y jefHOM Off HaBe[JeHUX BUJ0-
Ba Te LITeTe M IIOf] YC/IOBOM [ia jauMHa ¥ Tpajame 00/10Ba U CTpaxa U Apyre
OKOJTHOCTM TO OIpaBJaBajy, Aa 6u ce Kox omreheHe ycrocTaBmia HapylieHa
ICUXMYKA PaBHOTEXA.

2. ,OcHOB HeMaTepujaTHe mITETE"

OwrehenoMm ce 360r moBpene (HeMaTepujalHMX IpaBa JUYHOCTH),
HOBYaHa HaKHaJa MOXe JOCYAUTY CaMo Kaj Cy ce IOC/Iefulle Te IOBpefe
MaHMdecToBase y jeTHOM Off BUIOBa HeMaTrepujaitHe mTeTe. V Kana je Hexkn
Off BU/IOBA HeMaTepyjasiHe IITeTe HACTAO, OlITeheHOM ce HOBUaHA HAaKHAJaA
MOXKe JOCYAMTM CaMO Kajia jauMHa M Tpajare 00T0OBa 1 CTpaxa MIU ApyTe
OKOJIHOCTH CJIy4aja TO OIpaBHaBajy, fia 6u ce kox omreheHor ycrmocrasuia
HapyIleHa [ICUXIYKA PaBHOTEXA.

3. HemarepujarHa mreTa 360r MoBpee MOCTOBHOT YITeAa
IPaBHOT JIMIIA ¥ IPUBPETHOT CyOjeKTa

»1IpaBHO /Mlle HeMa NpaBO Ha INPAaBUYHY HOBYAHY HAaKHaJly Hemare-
pujanHe mrere 360T MOBpefe IOCTOBHOT YITIEAa, jep TO HUje 3aKOHOM IpH-

«b
3HaTa IITeTa.

Obpasnosxcerve tipasHoi cxeaiiared

»Y CYICKOj IIPAaKCH IIOCTOj€ pa3InduTe OJIyKe O TOME /ia /I IIPaBHO
Jnie ¥Ma IIpaBO Ha HAaKHAJy HeMaTepujajHe IITeTe 300r MOBpefe MOCIOB-
HOT yT7Iefia, T1a ce ITO0Ka3yje MOTpeOHMM 3ay3MMame IPAaBHOT CTaBa O TOMe.

lsBpiaBameM HaBefieHe iujieMe Tpeba MMaTy y BUAY Aa Kaja je mo-
ceOHMM 3aKOHOM (Ha IpuMep 3aKOHOM O 3aIUTUTY IIPOHa/Ia3aKa, TEXHNYKIX
yHampebema 1 3HakoBa pas/lMKoBama y WiaHy 117), mpommcaHo ja LITeT-
HJK O[TOBapa II0 ONLITUM IPaBMIMMa O HAKHAJM IUTETE VN Ja 110 UCTUM
npaBuIMMa omTeheHn nMa MpaBo Ha HaKHAZY LITeTe, TO He 3HAYM Jla CBa-
K omreheHn MMa mIpaBo Ha CBaKy 3aKOHOM IPOMNMCaHy HAaKHafy mreTe. Y
nnTamwy je ymyhyjyha HopMa, a To y 0oBOM CTy4ajy 3HauM Ha ce IIpe CBUX

4  3axpyuak ca CaBeToBama IpecTaBHMKa CaBe3HOT Cy/a, BpXOBHUX CYHOBa, pemny6/mKa
U ay TOHOMHMX MOKpajiHa 1 BpXOBHOT BOJHOT Cyfia O IIpo6eMuMa HeMaTepujarHe mTe-
Te o 15. u 16. okTo6pa 1986. roguHe.

5 3akpydak ca CaBeroBama rpahaHckmx u rpabaHcko-npuBpenHuX ofie/berba CaBe3HOT
cyna, BpxoBHUX cynoBa peny6/mKa 1 ayTOHOMHMX IIOKpajiHa M BpxoBHOT BOjHOTr cypna
oz 15. u 16. okrobpa 1986. roguHe.

6  IIpaBHo cxBarame Ipahanckor ope/mersa BpxosHor cyma Cpbuje on 5. ¢pebpyapa 2001.
TOfVIHe.
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MOpajy MMaty y BUAy oxpenbde umana 155 un 200 craB 1 3akoHa o obmura-
UOHUM ofHOCuMa. [Ipema oxpenbama wraHa 155 3akoHa 0 06MUraLOHNM
OIHOCKMa, IITeTAa je ¥ HaHOLIeHe ApyroMe (GUIMYKOT WINM AyLIeBHOT 6oma
WM cTpaxa (HemarepujajHa LITeTa), a IpeMa ofipenbama wiana 200 cras 1
UICTOT 3aKOHa, Cy/ he mocyanTy mpaBUYHY HOBYaHY HAaKHA/ly, HE3aBUCHO Of
HaKHaJfie MaTepujajHe IITeTe Kao U BEeHOM OfICYCTBY U 3a IpeTpIbeHe 60-
noBe 360r moBpenie yraena. VI3 TakBux ofpenOu 1o JIOTUIM CTBApU CIeAy Aa
IIpaBO Ha IPaBMYHY HOBYaHy HaKHaJy HeMaTepyjlaHe HITeTe 3a IpeTpIUbeHe
mymeBHe 60oBe 300T IOBpeie yIIefa MMa caMo (GU3NYKO JINIIE, jep caMo
OHO MO)Xe TpeTpIieTy AyuieBHe 60moBe. TakBe 60m0Be 300r HOBpene yriie-
[ia He TPIM IIPaBHO /NMIle, CaMo 300T Tora HaBefjeHa HAKHAJA HMje 3aKOHOM
IpM3HAaTa.

V3 cBera u3/moXXeHOr C/lefy 3aK/bydyakK Jla IPAaBHO JIMIle HEMa IIPAaBO
Ha IIpaBUYHy HOBYAaHy HAaKHaJy HeMaTepyjajiHe IITeTe 300T MOBpefe Io-
CTIOBHOT YTJIE/Ia, jep TO HMje 3aKOHOM IIPM3HATA ITeTa. TuMe ce He ocrnopasa
IIPaBO CBAKOME Jla 3aT0OBapa 3aKOHCKO IPU3HAIE TOT IIpaBa IPaBHOM JIMILY
Y3 HaIlOMeHy Jia je TelIKo IpoHahy oIpaBjaHe HayYHe M )KMBOTHE OCHOBE
«
3a TO.

Pesume msneror ymyhyje Ha TO ma CpPIICKM CY[OBM 3acTymajy IIpaB-
HI CTaB Ja IPaBHO /NIl HEMa IIPAaBO Ha HaKHAJy HeMaTepMjajHe IITETe.
MebyTnm, y momenyToj omnyun YcTaBHOT cyAa yTBpheHa mospeya mmpasa Ha
cybeme y pasymMHOM pOKY, Koje yTBpheme mospasymMeBa 1 IpaBo Ha HaKHaAy
HeMaTepyjajHe IITeTe KOja y YCTaBHOj >Kajbu Huje TpakeHa. To mpaBo mpu-
3HATO je Ha OCHOBY HEIIOCpefiHe IIpuMeHe wiaHa 32 craB 1 Ycrasa.

IIpaBo Ha HaKHajly HeMaTepujaaHe WTeTe yTBphyje n nmpusHaje u Cyz
y IpuKasaHuM omrykama. To mpaBo yTBpbyje m mpusHaje Cyn Ha OCHOBY
oxpenbe wraHa 6 cTaB 1 KoHBeHIMje Mako Npy3HaWe TOT IIpaBa He Kope-
CroHAMpa ca HasuBoM KoHseHuumje ,,EBponcka KOHBEHIIMjA O JbYACKUM IIpa-
BuMa“. He xopecrionimpa To mpaso Hu ca HasuBoM Cyna ,EBpomncknu cyx 3a
JbyZiCKa TpaBa‘.

V3 onpen6u Hamrer YcraBa He IPOM3/Ia3) AMPEKTHA 3AIUTUTA €BEHTY-
a/JIHMX IIpaBa IIPaBHMUX /ML I1a ¥ IIpaBa Ha HAKHaJy HeMaTepyjalHe IITeTe.

V3 usneTor cnepm fla ce ycTpajaBa Ha IPOLIMpEry IpaBa Ha HaKHa-
Iy HeMaTepyjaiHe IITeTe Ha NpUBpeAHe CybjeKTe M IpaBHA JMIA U Jla Ce
y Tom cmucny yTBphyjy MehyHnapomum cranmapau xoju he ce moparu mpu-
xBatuTH 1 'y 6ymyhoj cyzckoj mpakcu HalmX Cy[OBa M Ha OCHOBY IBMX OfI-
Jy4MBaTH O 3aXTeBMMa IPUBPENHNX CybjeKaTa 1 IpaBHMX JIUIIA 332 HAKHALY
HeMaTepujajHe HITETe.

IIpaBHa Teopuja 1 ynopenHa CyficKa IIpaKca 3acTyIajy IIpaBHA CTaHO-
BMIITA U3 KOjUX MPOM3/Ia3y IpaBo IPaBHOT 1MIla Ha HAKHAy HeMaTepujaaHe
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mrete. Cyz y Crpasbypy je y QpycHOTM HpMKasaHUM OfyKamMa IPM3HAO
TPaBO HA HAKHA/ly HEMaTepyjajTHe IITeTe MPABHNUM JTUIUMA.

V3 nHame mocamamme CyAcKe Ipakce jaCHO IPOM3IA3M Jla IPABHUM
IMIVIMa HYje NpU3HABAaHO IPaBO Ha HAKHAJy HeMaTepyjajHe LiTeTe 360T
HOBpefie ITOCTIOBHOT YIVIeNia, IITO je YMHY Ce CYIPOTHO Mel)yHapomHuM cTaH-
HapauMa, a 3aKOHOM IIpy3HATa LITeTa HeoOyXBara ¥ HeMaTepujajHe IITeTe
360r MoBpelie KOHBEHIMjCKMX M KOHCTUTYLMOHATHUX TIpaBa, MaKo ce JpiKa-
Ba Cp6uja mehyHaponHuM akTiMa 06aBe3asna fia BbJMIXOBO OCTBapere 3aIlTH-
T ¥ II0O OBOM OCHOBY IIpefi HallIOHa/IHVIM OpTaHUMa.

Ycras To U mponucyje:

Ynan 16 citi. 1 u 2:

»Omuire npuxsahena mpasmma MebhyHapogHor mpasa u
notBphenn mebhyHapomHu yroBopu, cacTaBHM CY [ieO IIPaBHOT
nopetka Penry6nmke Cpbuje n HEIIOCpeRHO ce IPUMERY]y.

ITorBphenn mebhyHapomuu yroBopu mMopajy 6utu y ckia-
Iy ca YcraBoMm.“

Ynan 194 ciu. 3 u 4:
Xujepapxuja gomahux u mehyHapogrux ommimiux UpasHux akama
»IloTBphenn mehynapongum yropopu u onuire npuxsahena
npasuia MehyHapogHOr mpaBa fieo Cy mpaBHOT mopetka Pemy-
6nmuke Cp6uje. ITorBphenn mehynapogum yroBopu He cmejy
OUTK Y CyIPOTHOCTH ca YCTaBOM.

3aKOHU U PYTH OMIUTY aKTK oHe T y Penty6rnum Cp6uju
He cMejy OMTHU Y CyHPOTHOCTM ca noTBpheHnM MebyHapomHum
yropopuma 1 omnuite npuxsaheHum npasuwamiMa MehyHapopHOr
mpasa.”

7 Y npepmery YM] B. YkpajuHa, mpefcTaBka 6p. 72713/01 ox 29. mapra 2005. roauHe,
TIOIHOCHIALL TIPEICTABKE je MMPABHO JIMIIE, KOj€ je MPOITIAllleHO OfTOBOPHMM 32 K/IEBETY
TIpef, HALIMOHATHUM CYJIOM ,,yCIIOCTaB/beHa je CyHCKa IpaKca fa Cyf, MOXe Ja JORenn
HaJOKHAy Ha MMe HeMaTepujaiHe IITeTe IPaBHOM JINLY ... U IpeRysehy gomenno myny
CBOTY TpakeHe Haf[0KHafie Ha MMe HeMarepujaare mrete 33.000 eBpa. Bupm: IIpasHu
6unitien, 6p. 64/2005, Jbyncka npasa y EBponu Llentpe, JlonpoH, ctp. 10-13.

Vimn cmyaaj Comingesoll S. Av. Portugal o 6.4.2000. roguse y KoMe je M3paXKeHO CTa-
HOBMILTE Jia IIPABHO JIMIe MOXK€ IIPETPIETI HeMaTepyujalHy MITETY KOja OfiroBapa OHOj
KOjy TpIu (GpU3NYKO JINILE.

W cnyvaj Sovranosato Holding v. Ukrajina ox 2.10.2003. roguze - mpepcraBka 6p.
48553/99, xapa je cyn npenysehy mogHocKoLy IpefcTaBKe JOCYAMO HOPe] MaTepujaiHe
U HeMmarepujanHy wrery of 75.000 eBpa, jep mpenysehe mogHOCHIAL IpelCTaBKe HMje
VIMAJIO IIpAaBMYHO U jaBHO cyl’)eH)e Ipen HE3aBUICHVM M HENIPUCTPACHUM CyAOM 360r
MHOTOOPOjHMX Melllalba YKPajUHCKMX BIACTH y IIOCTYTAK, Kao 1 360T IIOBpefie IpaBa Ha
MUPHO YXMBaK€ UIMOBIHE.
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Cyncka npakca CyfoBa OIIITE HA/UIKHOCTY IPOUIMPYje IpaBo Ha Ha-
KHaJly IITeTe y OKBUPY IIpaBa Ha HaKHaJly IITeTe 300T IIOBpefie TpaBa IMIHO-
ctu (omTa 3abpaHa AMCKpUMMHALMje, 3aIITUTA INYHUX [OfjaTaKa, 3alITUTa
IpaBa Ha JIMYHO VIME U JPYro), Hajuyenrhe Ha OCHOBY MOCeOHMX 3aKOHA — Kao
U3BOpa obnMMranMje Ha HaKHAaAy HeMaTepujanHe mreTe u ynyhyjyhux Hopmun
U3 OBMX IOCEOHMX 3aKOHA M €IaCTUYHMjUM TyMademeM ofpefabda 3akoHa
0 OO/MUTallMOHNM OffHOCKMMA — KpO3 3ay3uMambe IIPaBHUX cTaBoBa. To Jasbe
Hofipa3yMeBa Jla ce IPaBO Ha HaKHAJy HeMaTepujajHe mTeTe y nmpefcrojehem
HOBe/Pamwy 3aKOHa O 0OMUTaLMOHMM OJHOCYMA MOpa 00jeKTUBYU3MPATH U
0C/I060UTY yC/IOB/baBaba Be3aHNX 3a JIMYHOCT II0je[VHI[A U HeroBY IICH-
xndky coepy. To ynpaBo Baku 3a mpaBa Ha HaKHaJly HeMaTepyjaaHe IITeTe
IPUBPEIHNM Cy0jeKTIMa ¥ IIPAaBHUM JINIVIMA.

CregoM pedeHOr mocroju moTpeba m Texma fa ce Beh croMeHyTO
IpaBHO cxBarame BpxosHor cyga Cpbuje nmpencnuta 063MpoM Ha yKazaHy
npakcy Cyja M [O3UTHBHYMM 3aKOHCKMM HOPMaMa jaCHO IIPOIMILE TO IIpa-
BO.

Y mwrramMmaHuM MeMjuMa y HeraTUBHOM CMUCTY oMuibaHa Kommcuja
3a u3papy rpabaHckor 3sakoHMKa opopm/beHa of cTpaHe Brage Permy6nuke
Cpbuje, y npegnanpty Ipabhanckor sakonmka Pemy6nuke Cpbuje y kmusu
Ipyroj — obnuranmonn ogHocH, y ofe/bky V — 5 ,HakHaga HeMMOBMHCKe
mTeTe” y wiaHy 226 u3Haj Kora je HacmoB Iloce6Ha HakHazia Iponmcyje:

»IIpaBHa /MIja ¥IMajy IIPaBO HAa IPAaBUYHY HAaKHAJy LITeTe 300T IIO-
Bpejie yI/iefia MM APYTUX BPEJHOCTU KOje IPOM3/Iase U3 NPUPOJie HIXOBOT
cybjekTuBuTeTA.

ITo cTynamy Ha NIpaBHY CHary OBaKO IIPONNMCaHe 3aKOHCKe HOpMe
6uhe paspelrene ayieMe BesaHe 3a IIPaBO NMPUBPETHOT Cy0jeKTa U IPaBHOT
NMIA Ha HAKHAJly HeMaTepyjaiHe IITeTe.

VI IIpaBHM IyT 3a OCTBapeme NpaBa Ha HAKHaAy
HeMaTepHjaHe IITeTe 300T MOBpefe MpaBa Ha
NnpaBUYHO cybeme, cybeme y pasyMHOM poKy 1
IPaBHM OCHOB 3a IEHY OCYAY

AHanM30M CY[CKMX OJJTyKa Cy[i0Ba OIIIITE HA/I/IEXKHOCTH, y MapHUIIA-
Ma 3a HaKHaJy mTeTe 360r cyhema y pasyMHOM POKY, 3aK/bydyje ce /ia je CIo-
PaH ¥ MpaBHY YT 3a OCTBAapemhe IIPaBa Ha HAKHA/y LITETE YYNIbEHY MTOBpe-
mom Tor npasa. To nofpasymeBa fia je ClopaH U IPaBHMU IIyT 3a OCTBapeme
npaBa Ha HaKHAJy ITeTe 300r MOBpefie IpaBa Ha MPaBUYHO cyheme. [Tome-
HyTa aHa/lu3a Cy/ICKUX OfiIyKa, ynyhyje Ha To fia je mpeosnabyjyha u moxe
ce pehy roTOBO jeIMHCTBEHA Cy/ICKa IPaKca y KOjoj ce M3pajkaBa CTaB Jja ce
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IpaBO Ha HAKHAJy IITeTe MOXKE OCTBAPUTHU Oe3yCITOBHO ¥ AVPEKTHO Yy Iap-
HUIY TIOKPEHYTOj TIpef HAUIKHUM CYJoOM. MepuTOpHO [JOHETE OfIyKe Ha
To ynyhyjy, a To mponsnasu u U3 mapHMIja Koje Cy Y TOKY KOje caM 3a [oTpe-
Oe mucama TeMaTCKOr paja Takobe aHammsupao. He momume ce CriopHOCT
IPAaBHOT ITyTa 3a OCTBapele IpaBa Ha HAKHAJLy OBE IUTETE. Y MEPUTODHO
TNOHETUM IIpeCy[aMa y KOjuMa jeé MCTAKHYT MPUTOBOP CTBapHE HAJJIEKHO-
CTHU, CYIOBM M3Pa’kaBajy IIPaBHM CTaB Jla ¥ [IOC/IE CTyTarba Ha IIPaBHY CHAry
YcraBa, TyXuaal KoMe cy nospehena oBa npasa, Huje y o6aBesu 1a ce mpeT-
XOIHO 06paty YCTaBHOM CyZy, IIOJHOIIEHhEM yCTaBHE Kajbe, Ia YKOIMKO
ce anba yBaKH, 3aXTeBOM 3a CHOpasyMHO yTBpbeme mrere Kommcwmju,
Ia TeK OHfla MO MoTpeby Ty>k60M HammexHoMm cypy. Ha TakaB sak/pydak
ynyhyje usBpieHa aHanu3sa mapHmMIa y Toky. To masbe mogpasymesa fa mpe-
Ma npeosnahyjyhoj cyackoj mpakcu cymoBa, CTpaHKa y CyACKOM CHOPY K0jOj
je yummeHa IIOBpefia OBVX IIpaBa MMa IIPaBO [a ONTHpPA y U360py IPaBHOT
IyTa 3a OCTBapeme IpaBa Ha HakHajy wTeTe. CreoM Tora, npeopnabyjyha
CyZCKa IIpaKca M3pakaBa IIPaBHY CTaB Jla IOCTOjU MIPABO Ha M360p IPaBHOT
IyTa 3a OCTBapere IIpaBa Ha HAKHA/y OBE IITETe.

Camo y [iBe CyZcKe OITyKe M3PaXKeH je jacaH IpaBHU CTaB, CYIPOTaH
npeosnahyjyheMm mm roToBo jeAMHCTBEHOM IIPaBHOM CTaBYy CY[OBa OIIIITE
HaJJIeXHOCTY. TakaB cTaB U3pakeH je y peuewny Buiuer cyga y 3pemanuny
I>x 6p. 1155/10 op 11.2.2011. ropmHe M Ipecyau AIeNaliMOHOT Cypa Y
KparyjeBuy I>x 6p. 93/11 on 31. mapra 2011. rogune. Tyx6e 3a HakHamy
HeMaTepujajIHe IITeTe 300T MOBpefe IIpaBa Ha Cyheme y pa3yMHOM POKY CY
y IOMEHYTUM OjjIyKaMa ofbadeHe. Y YKUIHVUM pellemyMa ATeNTalfoHOT
cyna y Hosom Cany I'x 6p. 8854/10 ox 1. oktobpa 2010. roguHe u Amnena-
myoHor cyma y Kparyjesny Ik 6p. 4058/10 op 7. debpyapa 2011. roguse
IIOMIIbE Ce CIIOPaH IIPABHM MY T 3a OCTBApehe IIPaBa Ha IUTETY M €BEHTYaJl-
Ha HeJJ03BO/bEHOCT TY>KOU.

Y IOMEHYTHM JpYroCTEeleHUM pellemuMa Tyxbe cy ombadeHe Ha
OCHOBY M3Pa)X€HOT ITPaBHOT CTaBa fla He IIOCTOj|U IIPABO Ha ONTUPAMe — U3-
6op IpaBHOT ITyTa 3a OCTBaperbe IIpaBa Ha HAKHAy OBe IITeTe. VI3paXkeH je
IpaBHM CTaB Jja Cy 3aXTeBM M3 TY>KOM IIpeyparmeHN U TO 3aTO LITO y Ipefi-
Mmety Ik 6p. 1155/10 TyXwman Huje MCIOMITOBAO IPONVICAHY NPaBHM ITYT
3a OCTBapeme IIpaBa 3a HaKHAfy LITeTe, JOK je y mpexmery Ix 6p. 93/11
TYXXWU/IAlL] IIOffHEO M YCTaBHY >kanby 3a yTBpheme mospeye mpaBa Ha cyheme
Y PasyMHOM POKY O KO0jOj YCTaBHM CyJ Tajia HUje OfIy4uo.

CynpoTHO BehMHCKOj U TOTOBO je[THCTBEHO] CY[CKO] IPaKCK CyHoBa
OIIITE HAJIKHOCTY 3acTyllaM ApyTraduju npasHu cTas. IIpaBHu craB ns-
pakeH y IIOMeHYTe YeTUpU ApyrocTreneHe omayke. CMaTpaM Jja He NOCTOjU
IpaBO Ha M300p MPAaBHOT IyTa 3a OCTBapere NpaBa Ha HAKHA/ly LITeTe Ha-
CTajle IIOBPEZIOM IIpaBa Ha IPaBUYHO cybhemwe U cybeme y pasyMHOM pPOKY.
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JemuHY HO3BOJ/BHM ¥ IIPOMVICAH IIPABHM YT je: 06aBe3a CTpaHKe Koja cMaTpa
Za joj je moBpebeHo mpaBo M3jaB/pUBaME YCTaBHE )Kajbe O KOjoj OmIydyje
YcraBHM CyJ, @ IOTOM YKOJMKO je OJJIYKOM IIO YCTaBHOj >kanbu yTBpbhena
NoBpefa MpaBa ca 3aXTeBOM KoMmucujyu yKonmko ce He MOCTUTHE CIOPasyM
0 HaKHa/u 6110 y LeIOCTH, OUIO HeIMMIYHO ITOZHOLICHEeM TY>KOe HaflIex-
HOM cyny. Hemomrosarme npomnmcaHor mpaBHOT ITyTa MOpa OUTH pe3ynTupa-
HO opibanyBameM TyX0e. C/1eloM pedeHOr, YKOIMKO Ce CTPaHKa Koja cMaTpa
Za joj je moBpebeHo mpaBo Ha OCTBapere IpaBa Ha HAKHAJY IITeTe TYXXOOM
00paTy HaIJIeXKHOM CYyAY, a ia IPEeTXOAHO HMje MOCTYINIA IO MIPOMCAHOM
IpaBHOM IYTY, BbeHa TyX0a je Hefo30B/beHa. IIpy TOM MMUCINM ¥ A Haf-
JIOKHU CYJ, KOjJ IOCTYIIA [0 TaKBOj TYXXOM HMje HU CTBApPHO HaJJIeXKaH 3a
cybeme 1o woj. Crora, cyanja koju Oyze 3agy>XeH IapHUYHUM IIPefMEeTOM
y KOMe ce Tpakil HaKHajia LITeTe HAacTajie IOBPefoM OBUX IIpaBa, Beh je y
HOCTYIIKY NpUIIpeMara ITIaBHe paclipaBe a IO IpujeMy Ty>KOe My mpet-
XOJZHOM MCIUTUBaKY TyX6e (wian 274 ctas 1 u 2 3[1I1-a), Mopao fa yTBpan
OBy OMTHY YMIb€HMIly Ha OCHOBY Koje he ykonuko Oyzny McnymeHu mpoiec-
HM yCTIOBY IOHETHU pellere U3 WwiaHa 279 cras 1 Tadyka 1 a y Besy ca 4WiIaHOM
1. 3I1II-a. To mporecHo oBnantheme 3acHOBaHO je Ha wiaHy 277 3I1I1-a. Tek
HAKOH TOTa ¥ YKOJIMKO 3a ofbaluBame Ty>KOe HUCY UCHYHEHM NPOLeCHU
ycnosy nocrynuhe no wiany 281 3I1I1-a u Ty>k6y ca npunosuma fOCTaBUTH
TY>eHOM Ha opiroBop. To moppasymeBa fia ce oBa OMTHa UMibeHNUIIA yTBPhyje
u3 pedepara Ty>xbe MM f0Ka3a Ha KOjuMa je TYy>KOeHM 3aXTeB 3aCHOBAH.
YKO/MKO ce TO Ha Taj HAYMH He MOXKe YTBPAUTY, nocrymnajyhu cyamja he mo-
3UBHMM pelllerheM II03BaTy TY>KMOLIA [ja Ce U3jaCHM Ha OBY OUTHY YMEbEHUITY
KOja YClIOB/baBa IOTpeby 3a ofibalnyBameM TY>KOe Kao Hel03BObeHe MIN
06aBe30M MEpPUTOPHOr OfIyuuBama 1o Tyx6u. HakoH mTo Ha HecyMmuB
HayyMH YTBPAM Jja TY>XU/IAll HYje TOCTYINMO 10 NMPONJCAHOM NIPaBHOM IIyTy
3a OCTBapeme IIpaBa Ha HAKHA/ly OBe LITeTe, ofTyyrhe Ha HAYMH IIPOMVICAH
yranoMm 277 3I1I1-a. HenenmcxonHo je ma ce Ta 6utHa unmbeHnna yrephyje y
KacHMjoj a3y MOCTyIKa 10 IpujeMy OAroBOpa Ha TYXKOy WM Ha IpUIIpe-
MHOM POYMIITY, OGHOCHO Ha POYMILTY 3a IIaBHY paclpaBy aKO IMPUIPEMHO
pouniute Huje ogp>xaHo (wian 280 3I1I1-a). Y mpeTnocTaB/beHoj MPOILeCHO]
CUTyallMjU CyAuja 3a OfpKaBalbe POYMIITA JIOHOCU pelliele ulja M3peKa
T7Iacu:

»Lyx6a ce ogbaryje.”

IIpouiecHn O0cHOB 3a ofTyuMBame Kao y MpMKa3aHOj U3pely pellemba,
HOCTOju M Y ofipenou wiaHa 15. ctaB 1, wiana 277 u wiaHa 279 cras 1 Tauka
1 ay Be3u ca wianom 1 3IIII-a. Y ocHoBHMM oppenbama wiaHa 1 3IIII-a,
IIPOIMCAHO je Jia:

»OBUM 3aKOHOM ypebyjy ce mpaBmia IocTyIka 3a Ipyskame CyHCcKe
IIpaBHE 3allITUTE IO KOjUMa ce MOCTYIa U OfIydyje IPUINKOM pelllaBamba
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rpabaHcKo-IIpaBHMUX CHOPOBA U3 TMYHUX, TOPOANIHNUX, PAJHUX, TProBad-
KVX, IMOBMHCKO-TIPaBHUX 1 APYTUX rpahaHCcKo-IpaBHUX OFHOCA, OCUM CilO-
posa 3a Koje je ilocebHUM 3aKoHoM Upegeuhena gpyia épciiia nociiyika.”

HenomroBame moce6HNM 3aKOHOM IIPOIMCAHOT IOCTYIIKA 32 OCTBA-
peme IIpaBa Ha HAKHAAy OBe LITeTe je IPOLIECHN OCHOB 3a ofbaluBame
Tyx6e. IIpaBHM TyT 3a OCTBapere mpaBa yTBphemeM IMpaBa Ha MIPABUYHO
cybemwe u cybeme y pasyMHOM pOKy, a TOTOM M IIpaBa Ha HAaKHAAy LITETe
IPOINCaH je y u1any 82, 89 u 90 3akoHa 0 YcTaBHOM CyXY.

IToBpeny mpaBa Ha IpaBU4YHO cybeme u cyheme y pasyMHOM pOKy
MOXKe jefiHO 1a yTBphyje YcTaBHU cyj y IOCTYIIKY IO YCTaBHOj Xanby Koju
OflTy4yje ¥ O eBeHTYaTHOM 3aXTeBY 3a HaKHajly IuTeTe 360T IIOBpefe OBOT
IpaBa, YKOIMKO je UCTU Y YCTaBHO] >kanbu u onpene/beH. CyoBY OIIITE U
noceOHe HaJIeXHOCTYU HICY CTBApPHO HAJJIOKHU Jia yTBPDYjy moBpeny oBor
npasa. To moppasymeBa fla YKONMMKO TY>KM/AI] Y TOCeOHO IMPOIMCAHOM IO-
CTYIIKY HMje OCTBapuo yTBpheme IOBpefie IIpaBa fa Cy[OBY OIIITE ¥ IIO-
ceOHe HaJJIOXHOCTY HUCY CTBApHO HAJJIOXHM 3a cybeme y mapHumama 1o
Ty)0aMa 3a HakHajJly OBe LITeTe U fla ce TakBe Ty>KOe MOpajy ofOaimTi.
Tyx6e Tpeba ogbanuTy 1 y mapHMIIaMa IO OBUM Ty>k6aMa Koje Cy Y TOKY
YKOJIMKO Cy 3a TO MICIyHeHY IOMEHYTH IIPOLIECHN YC/IOBIL.

Tyx6a ce He MOXKe TIOFHETH AUPEKTHO 1 6e3 moumToBamwa Beh momm-
FaHOT IIPOIMCAHOT IIPABHOT IIyTa HYU KaJl TY>KM/IALL Y CIIOPY TYXXOeHu 3ax-
TeB 3aCHNMBA Ha HEIOCPeNHOj mpuMeHy 4iaHa 6 cras 1 Konsenuuje. Takpa
IpaBHA KOHCTPYKIMja MOopa OUTU pe3ynTrpaHa ofbanyBmeM TyXOe.

Y nameMm YcTaBa y wiaHy 32 cTaB 1 mponmcaHe Cy UIEHTUYHE OfIpef-
Oe cagpkaHe y wiaHy 6 ctaB 1 KonBeHuje, a moMeHyTe ofpenbde Hama3um
3a HOTPeOHO [ja LUTUPAM:

Ynau 6 citias 1:

»CBaKo, TOKOM OJl/Ty4MBamba O BeroBUM rpahaHcKuM mpa-
BuUMa 1 oOaBe3aMa WIM O KPUBUYHOj ONTY>KOM NMPOTUB Ibera,
¥IMa [IPaBO Ha IPaBUYHY M jaBHY paclpaBy y pasyMHOM POKY
Ipefl He3aBMCHUM U HEIPUCTPACHMUM CY[OM, 0Opa3oBaHMM Ha
OCHOBY 3aKOHa...“

Ynan 32 cinias 1:

»CBaKO 1Ma IIPaBO J]a He3aBNCaH, HEIPUCTPACaH U 3aKO-
HOM Beh yCTaHOB/beH CY/i, IPaBUYHO U Y Pa3yMHOM POKY, jaBHO
pacIpaBy U OJUTY4M O HETOBMM IIpaBMMa 1 06aBe3aMa, OCHOBA-
HOCTH CyMIbe Koja je 6uma pas/ior 3a HoKpeTame IOCTYIIKa, Kao
U 0 ONTY>X6aMa IPOTUB Hera.”
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Baskehn 3akoH 0 MapHMYHOM NOCTYIKY IIPOIMCATIO je Y OMIITUM Ha-
JeMMa IPaBoO CTpaHKe Ha pasyMHM POK IITO je IPOIMCAaHO ¥ y Baxkehem
3aKOHMKY O KPMBMYHOM IIOCTYTIKY:

Ynawn 10 3HII:
»CTPaHKa MMa IIPaBo Jja Y/, O/Iy4YM O IeHUM 3aXTeBMMa
U TIPeJIO3¥IMa Y Pa3yMHOM POKY.
Cyx je my>kaH Jja HacTOjM Jia ce IOCTYIAK cIposefe 6e3
OffyroB/laderha I ca IITO Mame TPOUIKOBa. "

Ynan 16 iniauxa 1 3KII:

»1) Cyll je my>kaH ja OCTYyTIaK CIIpoBefie 6e3 O yroBIaueha
¥ Ja oHeMoOryhu cBaky 3noynorpe6y IpaBa Koja IpuUIIajajy nu-
IIIMa KOja y4ecTBYjy y HOCTYTIKY."

HakoH 1mTO Ce Ha IIpOINCcaH HAaYMH U Off CTPaHe YCTaBHOT Cyfa yTBPAU
HOBpefia IpaBa Ia IIOTOM He IOCTUTHe cropasyM ca Komucujom orBapa ce
IPaBHU IIyT 32 MAPHUYHMU IIOCTYIAK Y KOMe ce HaKHaJa IITeTe 3aCHMBA Ha
oppen6u urana 172 craB 1 300 K0joM 3aKOHCKOM HOPMOM je IPOINCAHO:

»1) IlpaBHO nuIle ofroBapa 3a LITETY KOjy EroB OpraH
Ipoy3poKyje TpeheM iy y BpIlemy MIN Y Be3! ca BpUIEHeM
cBojux yHKIMja.

[IpaBo mpaBHOT /MIla HA HAaKHA/ly HeMaTepMjaiHe IITeTe 300T IMoBpe-
Zie TIOCTIOBHOT yITIefja ¥ €BeHTYaJTHO APYIMX BMIOBA HeMaTepyjalHe IITeTe
HEeoCTBapyje ce Ha HauMH IIPOIICaH 32 OCTBapelbe HaKaH/le HeMaTepujaaHe
U MaTepMjajiHe ILITeTe HacTajle MOBPEJOM IIpaBa Ha IpPaBUYHO cyheme u
cybeme y pasymHoM poky. To moppasymeBa fja ce IpaBo IPAaBHOL /NIl Ha
HaKHaJly OCTajie HeMaTepujajHe LITeTe OCTBapyje y MapHMULM IO TY>XOM u
Ipef HaJJIeKHUM CYIOM.
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ITPNJIO3U

ap Jywan IIOIIOBITh
poueHt IIpaBHor ¢akynrera YHuBepsurera y beorpagy

ITPABO KOHKYPEHIIM]JE
- XPOHUKA -

I Komucuja 3a samruty KoHKypeHnuje Pemy6nnke Cpouje
ycBojuia YIIyTCTBO 3a OTKpUBalbe HaMeIITeHNX MOHYAa y
MOCTYIIVIMA jaBHUX HabaBKM

Caser Kommcuje 3a samrtury koHkypeHuuje Pemy6muke Cp6uje
ycBojuo je 9. jyna 2011. roguHe YIIyTCTBO 32 OTKPMBaIb€¢ HAMEMITEHUX IIO-
HYa y TOCTYNIMMAa jaBHUX HaGaBku.! YIyTCTBO je CauMmeHO MO y30-
py Ha YnyTctBo OpraHusanmuje 3a eKOHOMCKy capajmwy u passoj (OECD)
32 OTKpUBaMe HaMeNITeHNX IOHYJA y MOCTYIIMMA jaBHUX HaGaBKu,> u
YCBOjeHO je y LM/by CMamemha MOTyhHOCTM 3a I0jaBy HaMeIUITeHMX HOHYy/a
HyTeM JieTa/bHOT ypebuBama NOCTyNKa jaBHUX HabaBKM M 61aroBpeMeHOTr
OTKpUBama JIOTOBOPA TOKOM CIIpOBODema OBaKBMX ITOCTyIAKa. Y YIYTCTBY
Koje je ycBojuna Komucuja 3a 3alITuTy KOHKYpeHIMje yKa3yje ce Ha Heoll-
XOJHOCT capajiibe OBe MHCTUTYLMje ca YIIpaBoM 3a jaBHe HabaBKe Perry6mu-
ke Cpbuje y OTKpMBamy OBe BPCTe IOBpea KOHKypeHIje.

YIIyTCTBO 32 OTKpMBame HaMELITeHUX MOHY/A Y IMOCTYNLMMA jaBHUX
HabaBKu caapxu geduHumyje Hajuemrhux o6mmka Hamelrama monyna. Cu-
My/IMpaHa Wi GMKTUBHA IOHYZA Ce Tako AedUHMINE Kao IIOHyAa Koja je
OCMMIIUBEHA J]a Ofjaje YTHUCAK IIpaBe KOHKYpPeHIMje 1 MpefcTaB/ba Hajuenrhn
HauMH IIpYMeHe HaMeITeHuX IoHypa. IlompasymeBa moroBop moHybaua
[la HeKM Off HbUX NOJHECYy IOHyHe Koje YK/bydyjy Oap jeman on cremehmx

1 JocrynHo Ha cajry Komucuje 3a 3samtuty KOHKypeHuuje: www.kzk.gov.rs.

2 JlocrymHo Ha cajry OpraHusanmje 3a eKOHOMCKY cCapajiy M pPasBoj: www.oecd.org/
dataoecd/27/19/42851044.pdf.

149



IMPMJIO3N IIpaBo u mpuBpena

KpuUTepyjyMa: a) IIOHY/A je BMIIA Off IOHY/le YHaIpex ofpeheHor (goroope-
Hor) nonyhada; 6) MoHy/a je OunITIeHO IpeBUCOKa fa 6u 6maa npuxBaheHa;
B) IIOHyJA Cafjp>XKM CIelMjalHe yClIoBe 3a Koje ce YHaIpel 3Ha fia Cy
HeNpUXBaT/bVBM 33 Hapyunowa. [ToToM, y3pgpxaBarme Off IOJHOIIEHA ITOHY-
Ia je medMHUCAHO Kao cropasyM usMeby ydecHMka Ha TP>KUINTY KOjUM ce
jemaH way Buile MoHyhada caraiasajy fa ce y3apsKe off IIOZHOIICHA IOHY e
WM Ja IOBYKy Beh mogHeTy mOHyAy, Tako fa omoryhe yHanpen ogpehenom
nonybady na 6yne msabpaH Ha TeHZepy. Y3[p)KaBame Off IIOHY/ja 3HA4M Ja
noHybau u He mopHOCH IOHYAY Koja Tpeba ma Oyme mpemMmer (MHaIHOT
pasmarpama. [Jasbe, potupajyha nonypa je meduHmcaHa Tako fja Hogpasyme-
Ba Jla yYECHUIV Y HaMEIITEHO] IIOHYAM HAaCTaB/bajy ca ydelmrheM y OCTYIKY,
any MPUXBATAjy [a ce CMembYjy y CIydajy fia jefaH of mux Oyne um3abpaH Ha
teHpepy. HaunHm Ha koju ce yroBopu u3 porupajyhux monyna npumemyjy
MOry 61Uty pasnuanty (HIIp. y9eCHUK y poTupajyhoj monyau Moxxe nsabparu
fia iofieny IpUO/IVKHO MICTY HOBYaHY M3HOC M3 je[iHe TPYIIe yTOBOPpa CBAaKOM
npenysehy koje Huje ycreno). Hajsap, mogena Tpxuiita gedpuHmcana je Kao
IIOCTYIAK KOjy MOfipa3yMeBa Jla IoHyhaun fene Tp>KuUIITe, mpuxsarajyhu ga
ce He HangMmehy kop oxpehennx Hapyumnana wm y ongpebenum reorpadckum
nofpy4juma (HIp. yYeCHUIM MOTY HOAEIUTH ClielupUiHe HapydMoLe MIn
KaTeropuje Hapydmiana pasinautuM npepnysehnma, Tako fa ta npenyseha
He y4eCTBYjy Y HafIMeTamy MIN MIOJHOCE CaMo ,OKpuBajyhy“ moHyzny yko-
JIMKO HUCY Y INTAKY ,IbMXOBM  HAPYUMOLN).

Y VmyrtcTBy ce HaBofie Hajuemrhu MHAMKATOPY HaMeIITEHNX IOHYHA:
a) manu 6poj monybhaua (Beha je moryhHocT morosopa oxo Hamemrrama Io-
Hype); 6) oTeXaH y/asak Ha TpXKuIITe (IIperpeke ylIacKy Ha TP>KMIITe JO-
IpUHOCe Ofip)KaBamky MaJoOr Opoja TPXKUIIHMX ydecHMKa, mrTo mosehasa
MoryhHOCT [OroBOopa OKO HaMeIlTama IIOHYfie); B) TPXKUIIHYM YCIOBM
(IpemBUUBMB TOK TpaXkKie Of CTpaHe jaBHOT cekTopa moBehaBa pusmk
HaMelIlITaa Ha TeHepuMa); T) IpUBPeHa YAPY>Kemba (0Ba yApy>Kema ce I0-
HeKaJl MOTY KOPUCTUTHM Off CTpaHe BMXOBMX PYKOBOAMIANA Kao nokpuhe 3a
JOTOBOpE O Ha4MHMMA ¥ 0O/IMIMMA 33 3aK/byUMBambe U IIPYMEHY TajHUX CIIO-
pasyMa); /) IIOHOB/beHa NOHyAa (IOHaB/bame TeHjepa nosehasa MoryhHocT
TajHNX CIIOpasyMa); ) MCcTOBeTHY WM CIMYHM IIPOU3BOAM WM yCyTe (Kaja
Cy IIPOM3BOJY WM YCITyTe XOMOTeHN, JIaKIIe Ce MOCTIDKe CIIOPasyM O CTPYK-
TYpU 3ajeqHMYKe IieHe); e) Majo Moryhux cymncturyra (YKOIMKO MMa Majo
Moryhux CyncTuTyTa, yYeCHUIIM KOjU Jajy HaMelITeHy IOHYAY, 3Hajyhu 3a
IOMEHYTY YMibeHNIy, y Behoj Mepy Cy ocurypanu, Ia BJXOBY HAIopH jAa
nosehajy IleHe MMajy MHOTO BUIlle U3I/Iela 3a YCIIeX); 5K) Majie WM HUKaKBe
TEeXHOJIOLIKe pOoMeHe (Majle WIM HMKaKBe TeXHOJIOIIKe IIPOMEHE y IIPOM3-
BOAMMA JW/IM YCTyrama IOMaxKy npepysehnMa fja mocTUIHY HOTOBOP M Ja ra
ce IpUJp)KaBajy TOKOM Jy>Ker BpeMeHa).

Kaxo 6u ce cMammie MOryhHOCTHM 3a HaMellTame IIOHYAA y HOCTYII-
1Ma jaBHUX HabaBky, KoMucuja 3a 3alITuTy KOHKypeHIuje mpenopydyje aa
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ce yC/IOBM CIIpOBODerba jaBHUX HabaBKM yTBPJe jacHO U cBeobyxsarHO. Ilo-
ceOHO Tpeba umaTy y Bupy ciefehe: a) nedunucaru saxrese mro je moryhe
jacHMje y TeH[IepCKOj JOKyMeHTaIuji; 0) IPUMEHNUTU KpUTEpujyMe Koju ce
OffHOCe Ha KapaKTepNCTMKe IPOM3BOJA IIpe HEero Ha OIMCe IPOU3BOAA, U
jaCHO HaBeCTM IITa Ce TPaXXW; B) n30eraBaTy IOKpeTare TeH/IePCKOT IOCTYII-
Ka YKOJIMKO je yroBOp y mo4eTHoj ¢asu crenmdunypama norpeba; r) nsbe-
raBaTy IPENBUBMBOCT y 3aXTEBVMaA U3 YTOBOPA, Pa3MOTPUTH CIIajarbe VN
pasfiBajarbe YroBOpa y 3aBUCHOCTH Off 00¥IMa ¥ BpeMEHCKOT OKBMPa TeH/epa;
1) PaUTy 3ajefHO ca HaJIeXHUMA 3a jaBHe HabaBKe y APYTMM jaBHMM CeK-
TOpMMa ¥ TTOKPETATH 3ajefHIYKe ITOCTYIKe jaBHMX HabaBKy; h)) nsberaBarn
yroBOpe ca MCTOBETHVM M3HOCHMA KOj! JIAKO MOTY 6UTH Tofe/bern nsmehy
y4YecHMKa. YIIyTCTBOM Koje je ycBojuna KoMmcuja 3a salmituTy KOHKypeHIuje
yKasyje ce Ha 3Ha4aj OCMUIIbaBamka TEHJEPCKOr ITOCTYIKA Ha HAYMH Jia ce
CMam) KOMYHUKaluja usMehy yuyecHmka, Kao 1 Ha 3Ha4aj HaXx/pMBOr 1360pa
KpUTepyjyMa 3a OLleHy ¥ Oy yroBopa Ha TeHfepy. Ykasyje ce M Ha HyX-
HOCT TIOJM3akba CBECTH KOJf 3alIOCTIeHNX O PUSVIIMMa HaMellTama MOHY/A ¥
IOCTYIIMMA jaBHNUX HaOaBKIL.

YIyTCTBO Caip>K! M CIMCAK OKOJTHOCTY KOjeé MOTY HaCTYIMUTH Y IIO-
CTYIIKy jaBHe HabaBKe, O Kojuma ofMax Tpeba obasectutn Kommcujy
3a 3alITUTY KOHKYPeHIMje: a) yBeK MCTM HOHyDad [aje HajHWDKY IOHY-
ny; 6) ompebennm monybaum ydectByjy camo Ha oppeheHuM reorpadckum
NoApyYjuMa; B) MoHyhau Koju ce pemoBHO jaB/ba Ha TeHJiepe He MOJHOCU
IIOHYAY 3a KOjy ce O4YeKyje ja je IofHece; T) HEOUEKMBAHO M U3HEHAHO
HoBJIaYerbe MOoHYfe; /) ofpeheHn nmonyhaun yBek mogHoce moHype amy HU-
kaj He nobebyjy; h) mBa nnn Buie npexgyseha nmogHOCe 3ajeIHNYKY OHYAY
Mako 6u 6ap jemaH off HBMUX MOTrao ja IOJZHece CaMOCTA/IHY IOHYAY; €) Io-
OegHMK YHajM/byje mopiu3Bohada Koju je jemaH O OHVX KOjU HUCY HOOeVIIN;
XK) TOOeHNUK He NpMXBaTa Jja 3aK/by4yy YrOBOP aji ce KacHuje IojaBlbyje
Kao noausBobhad; 3) pedOBHN CycpeT KOHKypeHaTa HelOCPeIHO Mpef MCTEK
poKa 3a IOAHOIIeHe MoHyAa. Takohe ce HaBOY Kaja, IpyMepa paju, TeH-
llepcKa JOKYMeHTallMja MOXKe YKa3aTy Ha CyMIby Jia je Y IUTamy JOTOBOPEeH
HACTyN HoHybhada: a) MCTOBeTHe IITaMIApCKe TPeIIKe VIV UCTU PYKOINC Y
TEHJ,EPCKOj JOKYMEHTALMjy MOJHETOj Off CTPaHE PasIMYUTUX INPUBPESHUX
ApywiTaBa; 6) JOKYMeHTallMja paslINYUTUX MPUBPESHUX APYLITaBa je IOJ-
HeTa ca yucror 6poja ¢axca Wi U3 MCTe MOIITe; B) MOHYAE PasIMIUTUX
noHybava capp>ke 3Ha4ajaH 6poj MCTOBETHMX IIPOLIEHA TPOLIKOBA MU UCTO-
BEeTHE I'pelllKe Y padyyHy; T) TeHJepcKa JOKyMeHTalllja pasInduTIX oHyhava
caap>xu OpojHe IpenpaBKe HaYMbeHe KOPeKTOpoM Win ¢pusndka omrehema.
Hajsaz, y Yy TcTBY ce HaBofe IpYMepH CUTYalyja y KOjuMa IieHa MoXKe OuTu
CUTHAJI [ia je IIOHy/la HaMeIITeHa: a) M3HeHaHa VM MCTOBeTHa moBehama
IleHe Off CTpaHe MoHybava Koja ce He MOTy 00jaCHUTM HOPAaCTOM TPOLIKOBA;
0) M3HEHaJIHO YKUJjale OYeKMBaHOT pabaTa WIN MOIYCTa; B) LieHe oHyhava
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KOje Cy MCTe y Hy>KeM BPeMeHCKOM IIepMONLy, LieHe Koje Cy IPBOOUTHO Ouie
pasnm4uTe jenHa of Apyre, nosehame IieHa Koje Huje mpaheHo ompaBJaHNM
nosBehameM TpOIIKOBa M JIp; T) BeMKa pasiyKa y LieHU IoHybada koju je
nob6enno 1 ocTanux noHybhaya; 1) ogpehena moHyma cagp>xm BUCOKY LIeHY Y
OJIHOCY Ha IIeHYy 3a MCTH WIU CTIMYaH yroBop; D)) 3HayajHO CHIDKeHa IieHa y
HOHyAM HOBoOT MoHyhaua mnu monybada Koju peTKo y4ecTByje Ha TEHEPY;
e) MoKamHM NoHyhay o3HayaBa BMINY IleHY y NOHYAM 3@ JIOKA/IHY IIOHYAY
Hero 3a IIOHYAY Koja ce OfHOCK Ha y[ja/beHY [eCTMHALN)y; X) MoHybeHnu cy
CIMYHU TPOLIKOBY TPAHCIIOPTA CIelM(UKOBaHM 3a JIOKamHa mpexyseha u
npeny3seha Koja HyCy /T0KamHa.

Komucuja 3a samtuTy KOHKypeHIMje pearosasa je M IIpe ycBajama
YoyrtctBa Ha oppeleHe MOCTyIKe KOju MOTY BOAUTH HaMeLITamby IOHYAA
IPWINKOM CIpoBobema jaBHUX HabaBKu. Tako je y MMUIbery Ha 3aK/by4aK
Bname u Jlucty nexkoBa Koju ce NPONNCYjy UM M3/ajy Ha TepeT CpefcTaBa
00aBe3HOT 3[paBCTBEHOI OCUTypama,” Komucuja npemnopyunna fa ce mpe-
ucnura 3axpydak Brage u [TpaBunHuk o Jluctu nexkosa Pemy6mdakor 3aBo-
fla 3a 3[PaBCTBEHO OCUIypame, MMajyhm y Bupy fma oppenba wi. 52 3akoHa
0 jaBHMM HabaBKaMa M3PUYNUTO HOBOAM y NPERHOCT goMahe mpomsBobaue
IpPUMEHOM JVICKPUMMHATOPCKMX YC/IOBA KOjU OTpaHMYaBajy KOHKYPEHIIV)Y.
Caset Komucuje 3ak/bydno je TOM IPUINKOM fia je MepoM 3autute gomahnx
npoussobava — ckupameM ca JIucte exoBa ofpeheHNx cTpaHux 1eKoBa — u
ofpenboM 4. 52 3akoHa O jaBHMM HabaBKama npesuule 3amTrhen gomahn
nponsBobhad 1ekoBa, 1mTo he MpBo oceTnTN Mopecky 06Be3HNUIM U3LBajajyhn
BJILIIe CPEfICTaBa 3a HaOaBKY /IeKOBa, OHOCHO U3ABajajyhu uctu usHoc cpen-
cTaBa 3a HabaBKy Marbe KOINYMHE JIEKOBa.

IT Ynpasuu cya Pemmy6nuke Cp6uje moTBpauo penemne o
U3PUIabYy MPOLIECHOT NeHala 300T HeoCTaB/bamba IOjaTaKa 3a
norpebe nmocrynka npen Kommucujom 3a 3almtuty KOHKypeHImje

Ynpasuu cyp, Peny6rmuke Cp6uje morspauo je pememe Kommcuje 3a
3alITUTY KOHKYDEHIMje O M3puljalby Mepe NPOLIeCHOT IIeHaNna Y USHOCY Off

3 Mumwsewe 6p. 1/0-06-357/09-3 u 1/0-06-358/09-3 opn 2. oxTobpa 2009. rogyHe Ha
3axpydak Bnage 05 6poj 54-4255/2009-1 ox 7. jyma 2009. roguue u Ha IIpaBuIHUK O
JIICTY JIEKOBA KOjI Ce MPOIMNCY]y U U3[ajy Ha TepeT CpefcTaBa 00aBe3HOT 3IPaBCTBEHOT
ocurypama.

4 3axmyuxom Brage ce mpuxsara Mndopmariuja o norpebu npuBpeMeHOr 06ycTaB/bamba
¢duHanCcupama u ckupama ca Jlucte nmexoBa ofpeheHnx mexoBa Koju ce IpomMCYjy
U U3Jajy Ha TepeT CPefcTaBa 00aBe3HOT OCUTYpama, JOK Tpaje eKOHOMCKa Kpusa. Y
VIndopmanyju ce mpernopyuyje a ce JOK Tpaje eKOHOMCKa Kpu3a He puHaHCUpajy U He
KOPUCTe JIEKOBM CTPaHMX IIpousBohada ykonmmko Ha JIMCTH JIeKOBa IOCTOje JIeKOBMU JIC-
TOT U/IV CPOIHOT TeHEePMYHOT CBOjCTBa AoMahux mpomsBobaya, OCHM YKOMHMKO ce paju
O OPUTMHAJIHOM JIEKY.
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26.500 eBpa (y AMHApPCKOj MPOTUBBPEIHOCTY) IPUBPEIHOM ApPyITBY Bepo-
myytoc 360r HeJlocTaB/bama MoflaTaka 3a HoTpebe mocTymKa npeg Kommcnjom.
Kommcnja je on mpuBpenHoOr ApyumTBa Bepomynoc 3aTpaxkmia JOCTaB/barbe
HoflaTaKka MOTPeOHMX TOKOM MCHUTMBAaa IpujaBe KOHIIEHTpalyje Kojy je
nopHeno apyitBo Delhaize The Lion Nederland B.V. pagu cTuijama KOH-
Tpose Hapj fpywrBoM Delta Maxi d.o.o. IlpuBpento apymTso Bepomyroc je
MIOCTYIAJI0 CYIpOTHO Haznory Komucuje ykynHo 53 flaHa TOKOM Maja, jyHa
u jyna 2011. roguHe. Y TOM IepUOLY, HMje 3aXTeBAHO MPOAY>Keme poKa 3a
JIOCTaB/babe MOfjaTaKa, HUTY je Ha 6110 Koju Apyry HaumH Komucuja 6mma
obaBellITeHa O pa3/o3yMa HeNOCTYyIama 1o Hajory. [Ipuikom oppebuBama
BUCMHE Mepe IPOLeCHOT IeHana, KoMucuja je mocTynana y ckimafy ca 4.
70, cT. 1, Ta4. 1 3aKOHA O 3aIITUTU KOHKYpEHIIMj€, KOjUM je IIPOINMCAHO Ja
Ce YUeCHMKY Ha TPXKUIITY ofpehyje Mepa mahama nporecHor neHana y us-
Hocy of; 500 o 5.000 eBpa (y AMHApPCKOj MPOTMBBPERHOCTH) 3a CBAaKM aH
MOHalllalba CYIIPOTHO Hanory Komucuje.

IIT EBpornicka KoMucuja oqoOpnia KOHIEHTPALjy
Majkpocodrta n Ckajna

EBponcka xomucuja ogobpuna je 7. okrobpa 2011. ropuHe KOHIIEH-
Tpauujy mpuBpegHux ApyumTasa Majkpocodr (Microsoft) n Ckaju (Skype),
yTBpAMBLIN Ja OHa Hehe oBecTH 10 3Ha4YajHOT OrpaHNYaBalba, HApyIIaBabha
WIN CTIpedaBama KOHKYpPeHIUje Ha TPKUIITY EBpOIICKOTr eKOHOMCKOT Ipo-
CTOpa® HUTY Ha HEKOM O]] HeTOBUX CacTaBHUX fenmoBa.’ Majkpocodr je mpu-
BPEHO APYIITBO aKTMBHO Yy 00/1aCTM Pa3Boja U IPOU3BOAIE PadyyHAPCKUX
IIporpama, OolepaTMBHUX CUCTeMa M CpOofHux ycayra. CKajIl je IpUBPENHO
OPYLITBO KOje IIpy»Ka yC/IyTe ayAuo U BUIe0 KOMYHUKalMje IMyTeM MHTep-
Hera. Kommcuja je moce6Ho ucnmrama moryhnoct ma Majkpocodt ymamu
nocrojehy nHTeponepabmiHocT CKajIIoBMUX yCIyra ca KOHKYPEHTCKUM cep-
BUCUMa, Kao 1 MoryhHocT ma MajkpocodT moBeske COICTBEHe MPOMU3BOJE,
a Hapoumro omeparuBHU cucteM Bumpoys (Windows), ca Ckajmom, Tume
orpaHNYaBajyhy TpXKUILIHY yTakMuLy. Y HOIIefy yCIyra HaMembeHNX puand-
kuM muiuma, Komncnja je yrspanna ga Majkpocodt nehe mmaTn nnrepeca
ma ymamy nocrojehy maTeponepabunnoct Ckajna ca KOHKYPEHTCKIM CepBU-
cuma. Hanporus, kako 6m ce CkajioBe ycnyre fabe passujane, Majkpocodr
he mmaTy mHTepeca fa oHe OyAy NIPMUCYTHe Ha INTO BUIIE KOHKYPEHTCKMX
margopmuy, 36o0r yera he moparu He camo fa oppkaBa Beh u nma ysehasa
creneH nHTeponepabmaHocTy Ckajma. Komucuja je yrBpaa fa Ha TpyKMII-

5  EBpOIICKM eKOHOMCKM IIpocTop obyxBaTta EBpomcky yuujy, JIuxreHmraju, Vicnang u
Hopseuky.

6  Espomcka xomucuja, Microsoft/Skype, mpepmet 6p. M.6281.
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Ty KOMYHMKALMOHUX YCIyTra HaMelbeHNX GU3NYKIM INIMMaA ITOCTOjU U3pa-
KeHa KOHKypeHIMja, HaBofehn kao fokas u HegaBHM ynasak Iyrma (Google)
Ha OBO TpyKuITe. 360r Tora mpeknamname nsmehy MajkpocodroBor cepBuca
Mecunyep (Windows Live Messenger) n Ckajia fo kora he cuposobemem oBe
KoHIeHTpauuje fohu, mo Bubhemwy Kommcuje nehe nosectn o Hapymasama
KOHKypeHIIje Ha pe/leBaTHOM TPXXMINTY. Y IIOI/Iefly PU3MKa Of BesaHe
npopaje, EBporicka komucuja je omenmna aa BehyHa KOpUCHMKA KOju KyIe
nepcoHaHM padyHap ca Beh mHcranupanum nporpamom Ckajn jecy Beh
perncrpoBany KopucHnuy CKajIOBUX YCIyra, Kao U jga BehmHa KopucHM-
Ka HaKOH KYIIOBJHE [IepCOHATHOT padyHapa CaMOMHMIIMjaTUBHO MHCTAINPA
#pyry (HoBUjy) Bepaujy oBor mporpama. 36or Tora, o suhemwy Komucuje, Ha-
MepaBaHa KOHIleHTpanuja Hehe yTuijatu Ha moctojehe Behmucko nmonamrame
kopucHuka. Hajsan, EBponicka komucuja je yrepanna sa Ckajin TpeHyTHO He
Ipy>a yc/Iyre MpaBHUM IuIMMa (T3B. KOPIIOpAaTUBHE YCIyTe), TAKO fla eBeH-
Tya/lHa Be3aHa Ipopaja MajkpocodToBux n CkajHoBUX ycayra He 6m yTu-
IJajIa Ha TPXKMILITe KOPIIOPATMBHMX KOMYHMKALMOHMX yciyra. Komucnuja je
YTBpAM/IA ja Ha IOMEHYTOM TPXKUIITY Beh IOCToju 3HaYajHa KOHKYpPeHIuja,
Kao 1 fia je Majkpoco¢dToBa KOMYHMKAIIOHa KOpIIOpaTuMBHa yciyra JIMHK
(Lync) nsno>xeHa 3Ha4ajHOj KOHKYPEHIIUjU Off CTPaHe CepBlca KOT je pa3BuU-
1o npuBpenHo ApymrBo Cucko (Cisco).

154



ap /bybunxa KOBAYEBII'h
acucreHT IIpaBHor ¢akynrera YHuBep3urera y beorpagy

PAJTHO 1 COLIJATHO ITPABO

50 romunaa EBpornicke conyjairHe nosespe

Karamor s/pyfckux mpaBa M OCHOBHUX Cl000fa Koje Y>XKMBajy 3a-
mTUTy nop okpwbeM Capeta EBpome fonymeH je rapaHTujaMa OCHOB-
HIUX eKOHOMCKMX ¥ colyjajHuMX mpaBa 18. okrtobpa 1961. ropune. Tapma
je, y uMe 3alITUTE JbyACKOT JOCTOjaHCTBA, ayTOHOMMUjE, jEFHAKOCTU M CO-
JUAAPHOCTH, Y TOI])I/IHy OTBOpeHa 3a moTnucuBamwe EBpolicka conujamHa
noseba ([ToBeba).” YIpKoc HasuBy ,IIOBe/ba‘, OBaj aKT He IIPEACTaB/ba
NyKy AeKaapaunjy (IpokaaManyjy) eKOHOMCKUX ¥ COLMja/THUX IpaBa, Beh
yrosop Ap>kaBa wiaHuna Casera EBpome y KojeM Cy caapskaHe rapaHTuje
19 ocHOBHUX TIpaBa ,Jpyre reHepanuje u yrphen crenudnudyan Hag30pHA
MexaHusaM. VlcroBpeMmeHo, Bajba uMMaTu y Buny pga je Iloepa y Bure
HaBpaTa HOBE/IMPAHA, U TO, Y IIPaBIy IIMpera KaTajIora 3ajeM4eHNX IIpaBa I
yHanpebema (1 ,,0k1B/paBama“) HaI[30]23H01" MexaHusma. [IpegmeTHe HOBee
ycBojeHe ¢y y dopmu nporokona 1988., 1991.% u 1995. rogmse,* mox je 1996.

1 European Social Charter (European Treaty Series, No. 35). Iloesu je nocBehen manu
6poj pajoBa Ha HallleM je3NKy, a oBle ckpeheMo maxmwy Ha aBa: bopuc KpuBokanuh,
Espoiicka coyujanna tiosema, lleHTap 3a aHTUpaTHY akuujy, beorpaz, 2002; bpanko
Jlybappa, Pesugupana espoiicka coyujanta iiogerwa: Obasese gpiuasa u ynoia coyujantux
iapimivepa iiocne pamuguxayuje, ColujaTHO-eKOHOMCKM caBeT Pemy6mmnxe Cp6uje/
Swiss Labour Assistance, Beorpap, 2009.

2 Additional Protocol to the European Social Charter (European Treaty Series, No. 128).
Protocol amending the European Social Charter (European Treaty Series, No. 142). Bynyhu
Jla ra HNCY NpuUXBaTWIe CBe ApkaBe yropopHuie IloBe/be (LITO je YCIOB 3a HETOBO
CTymame Ha cHary), IIpotokon ¢opManHO joul yBeK He IPOM3BOAM IIPABHO [E€jCTBO.
Vnak, ap>xaBe mpuMemyjy BehuHy oppemaba oBOT IPOTOKONA, y cKIagy ca OpmrykoM
Komutera MuHmcTapa op 11. neuembpa 1991. ropuse.

4 Additional Protocol to the European Social Charter Providing for a System of Collective
Complaints (European Treaty Series, No. 158).
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rofilvHe yCBOjeHa U PeBmampaHa eBpoIIcKa colyjanHa nosempba (PeBuaupana
TnoBeba),’ KOja TrapaHTyje 9aK 31 eKOHOMCKO M COLMja/IHO NIPaBOo, IITO je YNHI
MehyHapoZHOM KOHBEHIjOM ca HajcBeOOYXBaTHMjUM M HAjIOTIIYHUjUM
KaTa/IorOM eKOHOMCKMX U COLMja/IHVX IIpaBa He CaMo y perroHalHuM, Beh
U Y YHUBEP3aTHUM pasMepaMa.

Y nuteparypu, ¢ mpaBoM, Ipeosnahyje cranoBuiTe fa IloBeby Tpeba
pasyMeTy Kao ,MepWIO OCHOBHMX COLVjaJIHMX IIpaBa‘, ,jejaH Off yraOHMX
KaMeHa eBPOTICKOT COIMjalHOT Mofiena Mma, M Kao ,CONMjalHM YCTaB 3a
Espory®’ YIpKoC TOMe, UMHN Ce Jja IMpa jaBHOCT Hitje IOBO/LHO YIIO3HATA A
K/bY4HMM aciieKTuma IloBerbe, Makap He y Mepy y K0jOj CY jOj ITO3HaTa pelllerba
EBpoIiCKe KOHBEHIMje 3a 3alITUTY JbY/ICKMX TIpaBa M OCHOBHMX cro6oma.’
Crora ce, y ronyHI Kajia ce obeexxaBa I1071a BeKa off ycBajama [loBerbe, unHn
BaXHUM nofcehame Ha oBaj akT Caserta EBpomne. OBo TuM Ipe ako ce MMajy
BUJIy IIPOMeHe Koje Cy ce IOC/IebUX IelileHuja Iecuie y APYLUITBY (€KOHOM-
CKa Kpu3a, IIPOMeHe y HeMOrpadcKoj CTPYKTYpM, MHTEH3VBMpambe Ipolieca
ro6anmsanyje u fp.), CTBOPUBILY HOBE PU3NKE 3a IeTOTBOPHO OCTBApUBAIbe
€KOHOMCKMX M COLMja/IHMX IIPaBa, y3 MOTUCKMBAaHbe OCHOBHUX, COLUjaTHUX
I/beBa PAJIHOT M COLIMja/IHOT TIpaBa (ColyujanHa IpaB/a, APyLITBeHa Koxeslja)
Yy KOPUCT LM/beBa KOjU C€ HENOCPENHO WM IOCPeJHO TUYy 3a/l0BO/baBarba
OCHOBHIX IIOTpe6a TPXKUIIHE IPUBpefe.

[ToBe/boM, OpfHOCHO PeBuAMpaHOM IHOBE/BOM 3ajeMyeHa Cy 6e3Maso
CBa IIpaBa Koja ce y MofiepHOj EBponu cBpcTaBajy y IpyIy cOLjaJHUX IIpa-
Ba. Y ynosu tutynapa Hajseher 6poja oBUX IpaBa Haltase ce pajHMULY, JOK
je 6poj mpaBa 3arapaHTOBAHUX y KOPNCT APYIMX [APYLUITBEHMX KaTeropuja
CpasMepHO MamM (fella ¥ OMIAJMHA, CTapyja JINIA, JIUIA Ca MHBAIVMINTE-
TOM M 7Ip.). 3ajMedeHa IpaBa MOTy ce KIacuUKOBaTH IpeMa BUIIe Pasyin-
YUTUX KPUTEpUjyMa, Ila ce, TaKo, IpeMa IpeaMeTy peryaucama, pasnmuKyjy
IpaBa Koja ce O[HOCe Ha CTAaHOBame, 3[jpaBjbe, 00pasoBambe, 3aIOl/baBarbe,
COLMja/IHy 3aIUTUTY ¥ 3abpaHy AMCKPMMUHAIMje WU, OIIITHje MOCMaTpa-

5  European Social Charter (revised), European Treaty Series, No. 163.

6  Rolf Birk, ,Human rights at the workplace and the work of the Council of Europe® y:
Alan C. Neal (ed.), The changing face of European labour law and social policy, Kluwer
Law International, 2004, cTp. 55.

7 Olivier de Schutter (coord.), The European Social Charter: A social constitution for Europe,
Université catholique de Louvain/Bruylant, Bruxelles, 2010.

8  Ompenbama KoHBeHIMje 3ajeMyeHa Cy, IpeBacXOIHO, Ipah)aHcKa ¥ HOMMTINYKA IIPaBa, ajin
M HeKa IpaBa ,,Apyre reHepanuje’, monyt sabpane npuHygHor paja (wiaH 4), cmobope
CUHIMKAJIHOT yApYyXXuBama (4iaH 11), mpasa cBojune (IIpoTokon 1, wiaH 1) u mpaBsa Ha
obpasosame (IIporokon 1, wian 2). Ilopex HabpojaHux oppenaba, Kao peieBaHTHe 3a
OCTBapyBare eKOHOMCKNX ¥ COLMja/HUX IIpaBa HapounuTo Tpeba HaBeCTH U Ofpende
KonBeHLnje Koje ce ogHOCe Ha 3a0paHy AUCKpUMMHaLUje Y yXuBawy KoHBeHLMjoM
3arapaHTOBaHMX IIpaBa U cmobona (wiaH 14), mpaBo Ha NpaBuUYHO cybemwe (WIaH 6) n
IIPaBO Ha IOIITOBake MPMBATHOT )XMBOTA (WIaH 8).
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HO, TIpaBa Koja ce TUYy paja, OFHOCHO MpodecroHanHe aKTUBHOCTI 1 IIpa-
Ba KOja Cce HeIOCPeJHO WM ITOCPEFHO OffHOCE Ha ApYyTre acleKTe ApPYIITBEeHe
Koxesuje.” Moryha knacudukanyja nope/baMa 3ajeMIeHIX IIpaBa MOXe Ce 13-
BPIIUTY 1 Y CBETITY ofpenaba koje ypebyjy obaBese np>kaBa yrOBOpPHUIIA, Ofi-
HOCHO YCJIOBe 11 IIOCTYIIaK paTudukanyje nosesba. CarmacHo oBUM ofipenoa-
Ma, MOTY ce pa3/MKOBaTy Haj3sHa4yajHMja IIpaBa, Koja ce 00aBe3HO Ipey3nMajy
paruduxanyjom (,,core rights) u gpyra (ocrtana) mpasa u3 Tor Kopmyca (,,non-
core” rights), 6ynyhu ma je 3a cTuijame CBOjCTBA YyTOBOPHE CTpaHe JOBO/BHO
Tpey3MMarbe CaMo Jiefa TIpormcannx obasesa.'’ Tako cy T3B. YBpCTUM Ofipe]-
6ama IToBe/be 3arapanroBaHa ciefieha HajsHauajHMja eKOHOMCKA U COLIMjaTHA
mpaBa: a) mpaBo Ha pap (wian 1); 6) mpaBo Ha opraHu3oBame (WiaH 5); B)
IpaBO Ha KOJIEKTVBHO MperoBapame (YIaH 6); T) MpaBo Ha COLMjaIHy CUTYP-
HoCT (wiaH 12); 1) mpaBo Ha COLMjaHy U MeguUMHCKY nomoh (wian 13); b)
IIPaBO MOPOAMIIE HA COLMjaIHY, IPaBHY U eKOHOMCKY 3aIuTuTy (WwiaH 16); e)
IpaBO pajHMKa MUTPAHATa U IYXOBYUX IIOPOANMIIA Ha 3ALITUTY ¥ ToMoh (WIaH
19). Onpenbama PeBupypane moBe/be OBaj CIMCAK IMIPOLIMPEH je ¥ IIPaBOM
fielle ¥ OM/IQfIMHE Ha 3aIITUTY (WIaH 7) ¥ IPaBOM Ha jefHake MoryhHocTy u
jeHaKO IOCTyTIambe y 3anouybaBamy (wiaH 20).

Hagsop Hag ciiposoherem iioéespa oCTBapyje ce IPUMEHOM JBajy MH-
CTPyMeHaTa — U3BellTaja Ap>KaBa YTOBOPHNUIIA U KOIEKTUBHMUX IPUTYXOU. Y
o6a ciy4aja, IOCTYIAK Hafi30pa OKOHYaBa ce ofayKoM KoMmurera Munmcra-
pa Caseta EBpore, kao jemuHOT Tea Koje MOXe fja YIyTU IIpernopyke Ap>ka-
BaMa YJIaHMIlaMa OBe OpraHusanmje. VI mopen rora, rimaBHa yjora y BplIerby
Hazgsopa npunafa Espoiickom xomuitieitiy 3a coyujanta iipaéa, He3aBUCHOM
€KCIIEPTCKOM TeJy CacTaB/beHO Of 15 cTpydmaka 3a CouyjajHy MOMUTUKY U
colyjamHo IpaBo Koje KoMuTeT MUHMUCTapa MMeHyje ca CIMCKa CTPydibaKa
KOju IpelIaxy Op>KaBe yTOBOPHULIE.

9  Council of Europe, European Social Charter — Short guide, Council of Europe Publishing,
Strasbourg, 2000, ctp. 16.

10 Ilocrymak parudukarmje mosemba ofnuKyje GprekcuOUIHOCT ¥ OpPUTHMHATHOCT, 6ynyhu
a Ip)kKaBe MOTY Ja ce 00aBeXXy CaMO HEKMM IUXOBUM ofipef6aMa (T3B. IpUXBaTame
ozpenaba ,a la carte), nox ycnoBom gma ompenbe mena | mprxBare kao umbeBe Koje
he ocrBapuBaty cBuM ofroBapajyhmm cpefcTBMMa U [a IpuUXBaTe jefaH MMHMMAJHN
6poj oxpenabda y onpene/beHnM obnactuma. IToTomM 3aXTeB MOApasyMeBa IpUXBaTambe
HajMame 10 of 19 wiaHoBa (wy HajMare 45 of 72 HyMepucaHa cTaBa) [loBebe, ofHO-
CHO HajMame 16 of 31 wiaHa (Mu HajMame 63 of 98 HyMepyucaHUX cTaBoBa) PeBupu-
paHe IOBe/be, KO 1 IPUXBaTalbe HajMame IeT Of CefiaM YBPCTUX ofpenaba Ilosesbe,
OJIHOCHO HajMame IIeCT Off ieBeT YBPCTUX ofipefaba Peupmpane noserme. IIpeocrare,
HepatudukoBaHe, ofipenbe MOBe/ba 3a Ap>KaBe YTOBOPHNUIIE IPeACTaB/bajy ofpenbe mpo-
IpaMCKOT KapaKTepa Koje X He 006aBe3yjy, OCMM Kao I[W/b UMjeM OCTBapyBaimby Tpeba
Ia Texxe. Y JUTepaTypu ce Kao ratio legis Tako ypebenor mocrynka parudukanyje Ha-
BOfie 3HaYajHe pasjuKe Koje Cy, y BpeMe M3pajie IJMXOBOT HAllPTa, IOCTojane mu3Mehy
mp>xaBa wianuia Casera EBporie y mornefy m1xoBor HUBOA IIPUBPENTHOT U COLMjaTHOT
pasBoja.
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OCHOBHU MHCTPYMEHT Ha/j30pa Haj cripoBohermeM EBporicke cormjaine
TIIOBe/be TIPENICTAB/bA UCHUIUEAIbE HEPUOGUHHUX U3BEUTHAjA gpicasa Yiosop-
Huya. ITpuMeHa OBOT MHCTPYMEHTA IIPETIOCTaB/ba 06aBe3y Ap>KaBa yroBOp-
HMIIA []a CBaKe Jpyre rOAMHE MOJHOCE U3BEIITaj O IPYMEHN PaTU(PUKOBAHNX
4yBpcTUX ofpenada IloBerbe, cBake YeTBpPTE TOAMHE MOJHOCK Ce M3BELITaj O
npuMeHn patuduKoBaHux Meknx onpenaba ITosesbe, tok Komurer mmunmcra-
pa MO)Ke 3aXTeBaTM Off Ap)KaBa M M3BEIITaje Koju ce TMYy HempuxsaheHMx
oppenaba. ITocTymak ucnuTruBama u3BelTaja o npuxsahennm oppendama,
Ipy TOM, ¥IMa 3a IWb Jla Ce€ YTBPAY HUBO YCKIaheHOCTM 3aKOHOJABCTBA
U Ipakce p)KaBe YTOBOPHMUIlE ca IPey3eTHM YrOBOPHUM ObOaBe3aMa, JOK
UCIIUTHBamWe M3BellTaja o HenpuxBaheHnM ozpenbama (Kojem ce y mpaxcu
petko mpuberasa) Tpeba ga omoryhu carnegaBame pasimora koju oaspahajy
IpKaBe Of patudukalyje, y3 BIUX0BO oxpabpuBamwe fa y OygyhHocty npu-
xBaTe mpeocrane ofipende IloBeme. V3Bemraje Ap>kaBa 4WIAHUINA, 3ajeHO
ca mpumenbaMa HAIVIOHAIHMX COLMja/lHMX TApTHepa, pasmarpa Esporm-
CKM KOMUTET 3a COLlMjajiHa IpaBa, y3 nmomoh mpencraBHuka MehyHapopHe
opranmusanyje paja (Kao KOHCy/ITaHTa), M TO, Ca 3aJaTKOM Ja, Ca IIPAaBHOT
CTAQHOBMIIITA, OL[eHN yCKIaheHOCT 3aKOHOAABCTBa U mpakce ofpehene gpxa-
Be yroBOpHulIle ca ofgpenbama ITosee. Kao pesynrar te ouene, EBporncku ko-
MMUTET 3a COllMjaTHa IIpaBa yCBaja 3aK/by4Ke, KOjU Ce, 3ajelHO Ca M3BEIlITajeM
¥ eBeHTYa/THUM IIpuMefi0aMa Ha U3BellTaj, npociebyjy BraguHom komurery
Casera Espome. Tume 3amounme gpyra ¢asa nocrynka (follow-up mocry-
IaK), Y KOjOj IOTOE Te/lO, Ha OCHOBY COILVIjaTHUX, €KOHOMCKVX M APYIUX
KpuUTepujyMa, naeHTnduKyje cutyayje y Kojuma je HoTpeOHO ycariamaBame
ca cranmappuma Casera Espome. IlocTymak ce OKOHYaBa JOCTaB/bambeM
3aK/by4aka EBpoIlcKor KomureTa 3a colyjaaHa IpaBa M M3BemTaja Boagm-
Hor komntera KomureTy Munncrapa, koju asorpehnnckom sehmaom rmaco-
Ba yCBaja Ipenopyke, no3uajyhu ofpebeny np>xaBy fja mpemysme cBe Mepe
KOje Cy IOTpeOHe 3a IPaBIIHY U JOC/IeHY IpUMeHy IoBeba. OBe Ipenopy-
Ke Cy JOKyMeHT! IOJIMTUYKe IPYUPOJie U HeMajy IpaBHOOOaBesyjyhy cHary,
Beh 06aBesyjy gp»aBe YTOBOpHIUIe CHATOM apryMeHaTa Ha KOj/Ma IO4YMBajy
¥ ayTOPUTETOM OpraHa Koju ux je ynyrtuo. C TMM y Be3l, Ba/ba IPUMETUTHI
fla IOCTYIIaK HaJ30pa HaJ IPYMEHOM IIOBe/ba 3HAYajHO 3aBVICK Of ApKaBa
yroBOpHuIa, 6yayhu fa cy mpegcTaBHMIM BUXOBUX BIaJa YK/bYYeHN YaK y
nBe ¢ase mocrynka (mocpencrsoM Bragnuor komutera 1 Komurera MunHm-
cTapa), ITO Ce MO)Ke Pa3yMeT! Kao CBOjBPCHA CTAOOCT OCHOBHOT HA/I30PHOT
MeXaHM3Ma.

11 Urfan Khalig, Robin Churchill, ,The European Committee of Social Rights: Putting flesh
on the bare bones of the European Social Charter y: Malcom Langford (ed.), Social
rights jurisprudence: Emerging trends in International and Comparative Law, Cambridge
University Press, New York, 2008, ctp. 431.
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HonyHckuM mpoTokonoM of, 1995. roguHe, MexaHM3aM HaJ3opa Haf
npumeHoM [loBesbe JONYbEH je ¥ OCHa)KeH yBODhemeM HOBOT HaJI30PHOT MH-
cTpyMmeHTa. Ped o xoneximiusHum apuitiymbama (eurn. collective complaints),
KOje IIpefcTaB/bajy HOIYHY pa3Marpamy M3BellTaja [Ap>KaBa yrOBOPHMIIA.
Kao »uxoBo OCHOBHO obenexje Tpeba YOUMTU OUMiliU KApAKilep WLy -
beroi 3axitiesa, 6ymyhm ma mpegMeT KONEKTHMBHE NPUTY>KOe He MOTy OMTH
nojemuHayHe cutyanuje. © KomekTuBHa mputyxba ce, ymMecTo TOra, Mopa
ONHOCUTM Ha He3afloBo/baBajyhy mnpumeHy parnpukoBaHux ogfpenada
[ToBebe y HeKOj Ap>KaBM yroBopHMIM. IlocTymak mo mputyx6m, oryna,
HeMa 3a Lwb yTBphuBame nospesie Hekor IToBe/boM 3ajeMmueHor mpasa, Beh
(camo) Bepudumkanujy yckaaheHocTy 3aKOHOJZABCTBA U IIPaKce ApyKaBe yro-
BOpHMIle TIPOTHB Koje je IpuTyk6a mofHera ca ompenbdama Ioseme.'® To,
fajbe, 3HaYM Ja (U3MUKA JIUIA KOja CMATpPajy /ja HeKa Ap>KaBa YrOBOPHMU-
IIa He npuMemyje IloBe/by Ha 3a0BO/baBajyhy HauMH HUCY JTETMTHMMUCA-
Ha 3a IOfHOIIeHe NMpUTY>KOe, Beh aKkTMBHA JlerMMMUTaNMja MPUIIAia CaMO
opnamheHyM opraHmsanyjama. bpoj Tux cybjexara Huje Maay M OAroBapa
00MMy KaTajora 3ajeM4YeHNX IIpaBa, Kao ¥ PasHOBPCHOCTM O0O/IacTu Koje
4yHe IpefiMeT perynucama [loBespe, Tako fa IpaBo Ha IOFHOLIEHE IPUTYXK-
6e umajy cnenehe opranusanuje: a) mehynapogue opranusanuje nocimogasa-
IJa U 3aIl0C/IeHNX KOje Yy MOCTYIKY MCIUTHBAamba HallMOHAa/JIHUX M3BEILTaja
MMajy CTaTyC IMocMarpada Ha cactaHumma Braguaor Komurera (EBpomcka
koH(enepanyja cuaaukara /ETUC/, BusinessEurope /pannju Hazus: UNICE/
u Mebynaponna opranusauuja nocnopasaua /IOE/); 6) apyre mehynapopHe
HeBJIafIHe OpraHM3alyje ca KOHCYITaTuBHUM craTycoM y Casery Eppore,
KOje Cy YBpIUTEHe y CIMCAaK OBjaurNeHMX MOJHOCWIAIA KOMeKTUBHE IIpK-
Ty>k0e; B) HallMIOHA/THA pelpe3eHTaTMBHA IpodecroHaIHa YApY>Kemba 3aIlo-
CJIeHMX M TIOC/IOfaBalla 13 Jp)KaBa YTOBOPHUII; T) PyTre pelpe3eHTaTuBHe
HallMOHA/IHe HeB/IafiiHe OpraHu3aljyje HaJUIeKHe 3a INUTamba ,IOKpPUBEHa"
IToBe/boM, TOf, YCTIOBOM fa MM je Ap)KaBa fajia JONYLITebe 33 IOfHOLIEHEe
KOJIEKTVMBHe IpuTyx6e (WITO je, Mo maHac, yumHwia camo Puncka). Ilo-
CTyNaK OJJIy4MBama IO IPUTYKOM IoppasyMmesa ydemrhe /iBejy cTpaHaka
U IpUMEHY Hade/la KOHTPAAMKTOPHOCTYU ¥ jaBHOCTH (@M He U Hadesna res
iudicata u ne bis in idem), 360r 4era ce 0Baj IOCTYIAK MOXKe KBa/IN(pUKOBa-
T Kao KBasu-CYICKy TocTymak.'* OH samounme mofHOmemeM MpUTYX)G6e
Tenepannom cexperapy CaBera EBpome, koju je, 6e3 opnarama, nmpocnebyje
EBponickom xoMuTeTy 3a conujanHa npasa. Iloctynak npen EBponickum Ko-
MUTETOM 33 COLVjajIHa [IpaBa MOKe YK/bYYUTH U KOHCY/ITOBakbe COLMjATHNUX

12 Frédéric Sudre, Droit international et européen des droits de 'homme, 5° édition, Presses
Universitaires de France, Paris, 2001, ctp. 102.

13 Ibid.

14 Polonca Koncar, ,IztoZljivost socialnih pravic s poudarkom na vlogi Evropskega odbora
za socialne pravice®, Delavci in delodajalci, 6p. 2-3/2010, cTp. 162.
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ImapTHepa, a 3aBpllaBa Ce MEPUTOPHMM OJ/Iy4MBameM O IPUTYXOM u
CauMIbaBambeM M3BEINTaja, KOju ce MOCTaB/ba KoMmTeTy MMHMCTapa, paju
pasmarpama. AKo je EBporicku KoMuTeT 3a coliMjajHa IpaBa 3aK/bydno fAa
IpkaBa He nmpuMemwyje [ToBe/by Ha 3agoBo/baBajyhn Hauns, Komurer MuHm-
crapa gBoTpehmHcKkoM BehmHOM racoBa ycBaja mpenopyky, IOK ce y CIy4ajy
ia je 3aK/bydeHO fla [p)KaBa UCIyHbaBa CBOje YTOBOpHe obaBese, IIPOCTOM
BehnHOM I71acoBa ycBaja oprosapajyha pesonynuja.

W, najsan, Ba/ba npuMeTuTH fa je EBpoIckm cyp 3a jbyficKa Ipasa, U
nopep tora mro o6esbehyje camo 3amrTuTy mpasa 3ajemueHux EBporckom
KOHBEHIIVjOM 3a 3aIUTUTY JbYACKUX IIpaBa M OCHOBHUX C/100OMA, Y HEKO-
JIMKO CTy4ajeBa, MOCPEHO, ,3a00M/IasHUM IyTeM®, 00e30efuo M 3aIlTH-
Ty jeHOT OJf OCHOBHMX MOBe/baMa 3ajeMuyeHux mpasa.'”> Peu je o mpaBy Ha
COLIMja/IHy CUTYPHOCT, Koje je, modeBIim off ciaydaja lajrysyc (Gaygusuz)
IpoTUB AycTpuje, ~ TPETUPAHO KaO AcileKkill Upasa Ha HEOMEAHO YHUBAtve
uMo6UHe, VI TO, Y Be3U Ca K/Iay3ynIoM 3abpaHe IMCKpUMUHALIUjE Y YKUBAY
MMOBMHe. Y UTEpaTypu ce, CTOra, yKasyje Aa 61 oBa Ipakca MOITIA MIMAaTu
oppebenn 3Havaj 3a MehyHapoiHY 3alITUTY NIpaBa Ha COLMjaIHY CUTYPHOCT,
a ja EBporicka KOHBeHIMja 3a 3alITUTY JbYACKMX ITPaBa M OCHOBHUX cl1o60za
MIMa CONVJJaH NOTEHIMjasl 3a 3allTUTY II0jeiHNX IIpaBa ,Apyre reHepanuje’,
Ipe CBUX IIpaBa Ha COLUjalHy CUTYPHOCT.

15  Frans Pennings, Introduction to European Social Security Law, third edition, Kluwer Law
International, The Hague/London /Boston, 2001, cTp. 254. O 3aIuTuT IpaBa Ha COLUjanHy
curypHoct nper EBporickum cymom 3a pyncka npasa Bug. Conseil de ’Europe, La sécurité
sociale comme droit de lhomme - La protection offerte par la Convention européenne des
Droits de ’'Homme, Council of Europe Publishing, Strasbourg, 2007.

16 Cmop je mokpenyo Typcku fpxaBbanus IleBar ajrysyc, tBpaehn ma My je mospeheno
MIPAaBO Ha CONMjaTHY IPecTalljy Kojy, y CKMafy ca ayCTpUjCKMM 3aKOHOM O OCUTYpamy
3a C/Iy4aj He3alloC/IeHOCTH, OCTBApyjy CBa /JMIIA KOja BUILIE HE UCITyIhaBajy yC/IOBE 3a
kopuurheme OMONN 3a cTydaj HesarmocmeHOCTH (T3B. TIEH3MjCKa aKOHTanmja). bymyhm
Za je ca mpexmpyMa 6110 3amocieH y AycTpuju 11 ropmHa, IOFHOCWIALL IpEfiCTaBKe je
UCIYHaBao CBe YCIOBE 3a OCTBAapuBame OBe IpecTanyje (yKmydyjyhm ycmos koju ce
THYe YIUIaTe JOIPMHOCA 3a COLMjalHO OCUTYpame), OCUM jeHOT yClIoBa — HIje MMao
ayCTpMjcKO ApKaBbaHCTBO. Cyfl je 3aK/by4Mo fla Ce PasAM4IMTO IOCTyName IpeMa
moMahmM Ap>kaB/baHMMa 1M CTPAaHIMMa MPUIMKOM JIOfie/bMBaba IIPeMeTHE COLMjaTHe
IIpecTalyje ,He 3aCHMBA HU Ha jefHOM O0jeKTMBHOM ¥ PasyMHOM pasjory” u ma 36or
TOra IOCTOj) MOBpefa wiaHa 14 KonBeHumje (3abpaHa AMCKpUMMHALMje) ¥ Be3u ca
wranoM 1 ITpoTokorna 1 (mpaBo Ha HeOMeTaHO y)XXuBame uMoBuHe). CyX je, faKie, CTao
Ha CTAaHOBMIITE Ja IPaBO Ha IIPecTalljy Koja ce hDMHaHCKMpa JOIPUHOCUMA 3a COLIMjaIHe
OoCurypame MMa CBOjCTBO MMOBMHE YMj€ HECMETAHO y>KUBambe rapanryje IIporokon 1
u fia je, 36or Tora, 3abparmeHa TUCKPUMMUHAIMja HA OCHOBY JIP)KaB/baHCTBA Y IOTIIEAY
cTUIama oBe mpectanymje. Bup. mpecyny y cmydajy lajrysyc mpotus Aycrpuje op 16.
cerrreMbpa 1996. rogune (mpepcraska 6p. 17371/90).

17  Thilo Marauhn, ,Social rights beyond the traditional Welfare State: International
instruments and the concept of individual entitlements y Eyal Benvenicti, Georg Nolte
(eds.), The Welfare State, globalization, and International Law, Springer Academic Press,
2004, cTp. 308.
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ITpempa je 6una ckom4yaHa ca OGpPOjHUM OTrpaHMYeHUMA U IPOOIeMu-
Ma, TIONTyBeKOBHY NpyuMeHy EBporcke conujanHe moBebe Ba/bano Oum ole-
HUTH Kao ycremHy. O ToMe cBefode, usmeby ocranor, u 43 paruduxanuje
IToBembe, opgHOCHO PeBMaMpaHe nosesbe, JOK Ce IUXOB NIPAKTUYAH YTULAj HA
3aKOHOJIaBCTBO U IIPAKCY [pyKaBa yTOBOPHMIA OUTHO pasJMKyje Off jefHe 10
Apyre ApXaBe — Y HEKMMa Off BUX Taj YTUILA] je 610 caMo cMMOONINYaH, JOK
ce y IpyTUM Jp)KaBaMa JICIIO/bMO y HOBENMpPaky PaJHOT 3aKOHOJABCTBA Y
Wby ycknahuBamwa ca eBpOICKMM CTaHAapAyuMa (HIp. M3MeHe IpaBuia O
3aIITUTY MAaTePUMHCTBA Y KMIIAPCKOM 3aKOHOABCTBY MM M3MeHe IpaBuia
0 3amourbaBamy cTpaHana y Aycrpuju). [lopen BpamHa koje 6aimTnHe, oBe
aKTe oyMKyjy n oppebenn HepmocTany. IIpBu on mux Tnde ce opnamherma
yroBopHuIia aa 6upajy oppenbe koje he patudukosaru. Kapa je ped o ,me-
KUM ofipefibama’, TaKBO pellielbe JOBOAM YTOBOPHMIE Y HejefHAK II0/I0XKaj,
1oceOHO IITO ce TapaHTyje 3amTNheHnXx eKOHOMCKUX M COLMjaTHUX IpaBa
yCBajajy v ,,0/I0KOBMMa“ KOjU Cy OIpefie/beHN 110 HejaCHUM KPUTEPUjyMUMA.
OBo a fortiori Bpenu 3a MOryhHOCT yroBOpHUIIA [ia He IpUXBaTe ¥ HeKe Off
T3B. YBpCTHUX ofipesiaba [ToBembe, omHOCHO PeBupmpaHe nosesbe, yIpkoc ToMe
LITO CY Y BbJIMa CafipKaHe TapaHTje HajBa)KHMjMX €EKOHOMCKIX M COLIMjaTHUX
npasa!'®

ObenexxaBame jybmieja HaTKpu/byje M CEHKa HEOCTBApMBamba CBUX
NoTeHIjana ¥ QyHKIMja pajgy KOjUX Cy HOBe/be U yCBOjeHe. Taj 3akpydak
HApOYMTO BpeAM 3a NPUMEHY CUCTeMa KONEKTMBHUX NPUTYXKOU, Koju 6u
3Ha4ajHMj€ MOTao Jja OCHaXK! IIOLITOBabe EKOHOMCKNX M COLMja/THNX TIpaBa,
6ynyhnu ma o6esbebyje nnrensusuyje yuemhe (mehyHapopHux u HauyoHan-
HJIX) COLMja/THUX NapTHepPa ¥ HeBIaIMHNX opranusanyja. Kamanurern osor
HaJI30PHOT MeXaHN3Ma ce, MehyTiM, He KOpPICTe Y IOBO/bHO] MepH, jep JpiKa-
Be Majy caMo MoryhHoCT (He 11 06aBe3y) IpUXBaTamba CUCTEMA KONeKTUBHIX
HpUTY>X6M, LITO je 1O JTaHAC MCKOPUCTIUIO caMO 14 ip)aBa, TOK Cy aKTUBHO
JIETUTUMMCAHA JIMI}A TIOIHe/Ia CBera 73 KO/MeKTUBHe NpuTys>x6e. OrpaHndeHo
IpUXBaTamwe 1 NpuberaBame CUCTEMY KOTEKTUBHUX IPUTY>XOU HMje jeTHO
IITO Ce Ha/I30pPHOM MeXaHM3MY MOXKe IPUIIMCATH Kao cmabocT. Tako ce Moxe
pasymeTnu 1 unmeHuIa ja Komurer MuHmcrapa Huje yBeK BO/baH fla MOAPKI
3aKk/pyuke EBpoICKOr KoMuTeTa 3a COIMjasHa IpaBa U Y4MHU OAroBapajyhe
nperopyke.' Vimak, oBe cnabocTyu He TIpeBTafaBajy 3Hauaj MOBEsba, MOCEH-
HO ILITO Jip>KaBe cBe Buile oOpahajy maxmwy Ha eBpolcke (HEKOMYHMUTapHe)
cTaHpappe, Kao u Ha ofroapajyhe mpenopyke Komurera Mmunucrapa, u, Ha-

18 Jepan 6poj ayropa, MehyTum, ynosopasa fia Cy I0jefiiHa ITpaBa 3ajeM4YeHa T3B. YBPCTUM
onpendama IToBesbe He 3aTO LITO CY HajBa)XKHU]ja, Beh 3aTO IITO TaKBO pellerme MOXe Ja
06e36enu MocTu3ama KakBe-TakBe paBHOTEXe uaMehy pasmmunTux rpyma mpasa. Bup.
U. Khaliq, R. Churchill, nas. geno, cp. 429.

19  Régis Brillat, ,La Charte sociale européenne et le contrdle de son application y: Nikitas
Aliprantis (éd.), Les droits sociaux dans les instruments européenne et internationaux,
Bruylant, Bruxelles, 2009, ctp. 48-49.
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pounTO, Ha IpaKkcy EBpoIickor KOMMUTETa 3a COLMja/IHa ITpaBa. Y TOM CMIUCIY,
Ba/ba YOUUTH [ja HE3ABMCHU CTPY4HballM M3 CacTaBa MOTOMET Teja, MPWUIN-
KOM TyMauema (1 Ipeln3uparma 3Hadema) ofpenada mosesba, MpefcTaB/bajy,
yIIpaBo, MHTepece IOBe/ba KaO0 MHCTPyMEHaTa 3a yHalpebemwe ycmoBa »xu-
BoTa ¥ pajia rpabana y EBpomm, a He MHTepece Ap>kaBa M3 KOjUX JoJase.
[Toceban kBanmuTeT ,,jypucnpypeHiuje” EBporckor komurera 3a colyjaaHa
nipasa,”’ ipu Tom, pesicTaB/ba HacTOjambe fia ce ompenbe IloBeme He TyMade
Kao Teopujcky, Beh cTBapHM, MHCTPYMEHT 3a 3aLITUTY /bYACKUX IIpaBa, 1 TO,
y CBeT/Iy pa3Boja HallMOHA/IHOI NpaBa Ap>kasa yraHuua Casera EBpore u

onroBapajyhux usBopa npasa MehyHapomHor nopeka.!

IIpen m3asoBoM yckaabuBama 3aKOHOZIaBCTBA M IIpaKce ca €BPOII-
CKVMM HEeKOMYHUTAapHMM CTaHZApAyuMa Hanmasu ce u Permybmka Cp6uja, koja
je 22. mapra 2005. roguHe mOTHMCANA, a 14. centembpa 2009. roguHe 1 pa-
Tudukopana Pesumupany mosemny.”> [IpimMKoM capiaiaBaiba TOT M3a30Ba
He cMe ce TyOuUTM 13 BUJA [a 3alITUTA COIVja/lHNX TIpaBa HUje caMo IOJIM-
TUYKYU u360p, Beh u mpaBHa u MopanHa o6aBe3a. OBO MOCeOHO cTOra LITO
COIMja/THA IIPABJIa U 3aLITUTA Off CMPOMAIITBA, U JAHAC, Kao u mpe 50 ropuHa,
IpefICTaB/bajy K/by4yHe NpeNycnoBe ApyIITBeHe KoXes3Mje, COIMja/HOT Mupa
U TIPUBPENHOT ¥ APYIITBEHOI HAIpeTKa. Y TOM CMUCIY Ce U INOIITOBAambe
HOBe/ba YCBOjeHNUX mopi okpubeM CaBera EBporme Moxe pasymern, usmehy
OCTAJIOT, ¥ Kao MohaH MHCTPYMEHT 3a caBjIafaBarme MOC/IeNIa eKOHOMCKe
KpU3e 1 3alITUTY COLMjaIHe JUMeH3Mje JbYICKOT JOCTOjaHCTBa.

20 ,Jypucnpygenuujy“ EBporckor koMmTeTa 3a COlMjaIHa IIpaBa YMHE 3aK/by4IiM O CTAIbY
HAIMOHATHOT 3aKOHOJJABCTBA M IPAaKCe [P)KaBa YTOBOPHMIIA CAYMELEHM HPVIMKOM
pasMarparba HalMOHAHIX M3BEIITaja, OATyKe JOHETE IIOBOLOM KOMEKTUBHIX MPHUTYK-
61 ¥ MHTepIpeTaTHBHA MUIIbEba O MOjeIMHNM YIaHOBMMa [JoBerbe ycBOjeHa Y OKBUPY
CrcTeMa pa3Marpara HalMOHATHIX M3BEIITaja, KOja ce CBaKe TOfjiHe 06jaBibyjy y 36mp-
KaMma 3aKby4aka. borara mpakca Komurera Moxke ce ImpeTpakKMBaTu M KOHCYITOBATH
Ha MHTepHeT afpecu http://hudoc.esc.coe.int/esc2008/query.asp?language=en; 3a ananusy
oBe mmpaxce Buf. Lenia Samuel, Droits sociaux fondamentaux: Jurisprudence de la Charte
sociale européenne, 2€ édition, Editions du Conseil de I'Europe, Strasbourg, 2002.

21 Crora ce Y MUTEpaTypu IUIeaMpa 3a OWbHNM U T3B. MMHAMUYHU IIPUCTYIT Y TyMa4de€by
Ioseme, Koju mofpasyMeBa Aa ,IloBe/ba MOpa GUTM TymaueHa Ha HadMH Ja OCHOBHA
conyjanaHa npasa (MOTY Jja) 3aXXMBe U oOMjy CMyCcao®, HOK ,,CBa OTpaHMYelba IIpaBa Tpe-
6a objalrmaBaTyt peCTPUKTUBHO, TO jeCT, pa3yMeT! UX TaKO Jla caqyBaMO HeJloMp/bUBUM
cyuruny oppebenor npasa, octBapyjyhn Hamepy Iloseme® P. Kondar, Has. unanax, cTp.
163-164.

22 3axoH o noTBphuBamy PeBuaupaHe eBpoIICKe colyjanHe moBebe 06jaBibeH je y Cryscle-
Hom inacnuxy PC, 6p. 42/09.
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ap Haimawa IIETPOB'R TOMIh
moueHT IIpaBHOr pakynTera YHUBep3urera y beorpagy

ITPABO OCUT'YPAIbA

I Ha pHeBHOM peny y CBETY M KOJ, HAaC

1. Ha 3axTeB EBponcke kxomucuje EBponicko yapyskeme
OCUTypaBada M peoCUIrypaBada OfroBapa O MPaBHOM OKBUPY
KOPIIOPaTUBHOI yIpaB/baiba

Y oproeopy Ha KoHcynTanujy EBporncke koMucuje o mpaBHOM OKBUPY
KOPIIOPAaTUBHOT yIIpaB/bakba y EBPOIICKOj yHMjI, yOPYyKerbe eBPOICKIX OCH-
TypaBada M peocurypaBaya MCTMYe JIa C€ OCUI'ypaBauy IIOCMaTpajy 13 /iBa
yI7Ia: Ka0 KOMIIaHMje ¥ KAa0 Kao MHCTUTYLMOHATHU MUHBECTUTOPU Y IPYTUM
koMmmaHyujama. HakoH crynama Ha cHary Solvency II he yBecTn HOBe 3axTe-
Be Kao eJIeMeHT KOPIIOPAaTMBHOI YIIpaB/balba y CEKTOPY ocurypama. Cucrem
yInpaB/bama 61he K/by4HN €0 y HOBOM CHCTeMY 3aCHOBAaHOM Ha yIIPaB/balby
pU3MKOM, 4nji je uuwb obesbeheme edukacHOCTM Kamarama ¥ CHaOKHOT CH-
cTeMa KOHTpOJIe.

YapyKerbe eBpOICKMX OCUTypaBada U peoCUrypapada je 1aao OfroBOp
Ha cneneha nurama:

1. Jla mu Mepe KOpIIOpaTMBHOT yipasbama EY Tpeba na ysmy y 06-
3Up BeIMYMHY KOTMpaHe KOMIIaHuje un kako? [la mu Tpeba ycro-
CTAaBUTH PA3INYUT ¥ HPONOPLUVOHANAH PEXUM 32 Majie U Cpefibe
KOTMpaHe KOMIIaHuje? AKO ce OIpemenyMo 3a TO, Ia I IIOCTOoje
oprosapajyhe peduuunuje mim mnparosu? Y OAroBopy Ha OBO
HuTambe, yApyKelbe OCUTYpaBada i peoCUrypaBada CTaB/ba aKIjeHaT

1 CEA response to the EC consultation on the EU corporate governance framework, CEA
Press Release, 19 July 2011. [locTyIiHo Ha afpecu: www.ced.eu.
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Ha (/IeKCUOVMTHOCT CUCTeMa KOPIIOPATUBHOT YIIPaB/bakba U HeroBY
IpUIaroheHoCT BeMMYMHN, KOMIUIEKCHOCTV ¥ TUILy KOMIIaHUje,
OpU 4eMy Ce BeIMYMHA CMaTpa Marmbe BOXHOM Off CriennduuHux
aKTVBHOCTM YIpaB/bamkba PU3NKOM KoMmmaHuje. byagyhu ma usmeby
3aKOHOfIaBCTaBa fp>kaBa wiaHnLa EY jom yBek mocToje pasmuke
y HOIJIefly KOPIOPAaTMBHOT YIpaB/baiba, OWIO KoOja 3aKOHOJABHA
VHMLIMjaTMBa MOpa OUTY 3aCHOBaHA Ha YBa)XkKaBamby THUX Pas3/iuKa.

Jla mu Tpeba mpemysuMaty Mepe KOPIIOPaTMBHOT yIpaB/bama Ha
HuBoy EY kaza je pey u o HeKoTMpaHuMM KommaHujama? Jla mu
EY Tpeba pma ce dokycupa Ha yHampebheme pasBoja um mpumeHy
KOJIEKCa y IOITIely HEKOTMPAHUX KOMIIaHuja? 3a pasimKky of KO-
TUPAaHMX KOMIIAHMja — KOjeé MMAjy [JOJATHY OATOBOPHOCT IIpeMa
aKIIOHAp¥Ma — Ca HEKOTMPAaHMM KOMIIaHMjaMa TO HHUje CIydaj,
TaKo Jja He IOCTOju HOTpeba 3a MOCeOHMM MepaMa KOpPIIOpaTUB-
HOT yIIpaB/bala y OBMM KOMIIAHMjaMa y CEKTOPY OCHUTypama.
YapyKeme eBpOIICKMX OCUTYypaBaya ¥ peocurypasaya nogceha ma
Cy Mepe ympaBjbama pexxuma Solvency Il meTa/bHe M IOBO/bHE 3a
HeKOTHpaHe ocurypasajyhe kommanuje.

Ia mu y EV Tpeba Texxutu pasgsajamy (PyHKIUja NpencefHu-
Ka yIpaBHOT M M3BpIIHOT ofbopa? IIpeacTaBHUIM OCUTYpama ce
He 3a/IaKy 3a perylnaTopHy 3abpaHy oBe KoMOMHanMje (yHKIMja,
jep cmarpajy ma y oppebeHuM cryuajeBuMa Moxke OUTM IIOTOf-
HO KOMOWHOBaTK OBe ABe (yHKIMje (HIIp. Kajja ce pagu O Ma-
MMM KoMmmaHujama). Hacmpam ToMe, y BeIMKuMM KOMIIaHMjaMa
Tpeba yCBOjUTH NIPAaBM/IO O Pa3fBajamy OBMX (GYHKIMja, anu y3
moryhHoCT ofcTynmama (y MOCTYNKy 1360pa HOBOT IpefCceSHUKA
U3BPIIHOT 07100pa, KaJja MpelCeHNK YIIPaBHOT 0ff60pa MOXKe Mpu-
BPEMEHO BPIIUTI HeTOBY GYHKIN]Y).

Jla mu nonuTykKa n36opa aMIa Ha yIpap/badykKuM Ho3uiyjaMa Tpeda
fia 6yae KOHKpeTHMja y HOIJIely XKe/beHOT IpoduIa fUPeKTopa, Tj.
ob6e3behema 1360pa mIia Koja 1mocenyjy TadHo oxpehene ocobune,
Kao 1 ob6esbebhema ogrosapajyhe nusepsndukanyje 6oppa? Ha kom
HMBOY JIETHC/IAaTUBe Tpeba Ipefys3eTy OBy aKIVjy: HAIMOHATHOM,
EY mwm mebhynapopnom? IlpencTaBHMIM ocurypama CMaTpajy aa
je BeoMa TellIKo mocTrhy xapMOHM3alujy IOIUTHKe 1300pa Ha HU-
Boy EV. Jlok y HeKuM [ip>KaBaMa IIOCTOj|U TECT KOMIIETEHTHOCTH 3a
JIMPEKTOPE, Y APYTUM TaKO HEMITO He NocToju. OcuM Tora, y MHO-
TMM Ap>KaBaMa He ITOCTOj! Pa3BMjeHO TPXKUIITE JUPEKTOPA, LITO je
[IOfIaTHY PasJIor fla ce He MHCYCTHPA Ha yBODemwy OBOT yC/IoBa.

Jla mu xoTMpaHe koMIaHuje Tpebda fa 6yay obaBesaHe f1a OTKpUjy Aa
JIU CIIPOBOJie OJIUTUKY AuBep3uduUKalyje 1 Aa O TOMe CacTaB/bajy
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10.

11.

U3BeIlITaje? YApy>Keme OCUIypaBada M peocUIypaBada 3ajake ce
npotuB yBobema oBakBe obaBese.

Ila nmu xotupaHe KoMIaHMje Tpeba fga obesbeme OG0By IONHY
nuBep3auPMKALUjy U Kako? YOpyKeme eBPOICKUX OCHUTypaBada
¥ peocurypaBaya 3ajaxke ce Jia yIpaBHM of60p Kao LienuHa 6yne
cacTaB/beH Of /IMIIA KOjy IIOCefyje ofiroBapajyha sHamwa 1 BelITH-
He, a1 je MpOTUB yBoDhemwa MHAMBUYaTHUX OTpaHUYEra OMIO
KOje BPCTe, jep cMaTpa fia 6M MOITIa OGMTV IIperpeKa aHTaKOBarby
CIIOCOOHMX TIOjeMHALIA.

Jla mu Tpeba moHetu Mepe Ha HuBOy EY kojuma ce orpaHmvaBa
6poj MaH/IaTa HEM3BPIIHNX AMpPeKTOpa? Y acoumjanyju OCUrypama
U peocurypama BIajJa yBepeme la YMeCTO yBoDemwa orpaHmyera
MaHflaTa 3a HeU3BpIIHe AMPeKTope, Tpeba yBeCcTM IPUHIMII fia
ce Off AVpeKTOpa 3axTeBa Jla MMajy JJOBOBHO BpeMeHa 3a CBaKM
ynpaBHU ofbop. VIcTo Tako, Tpeba mpaButu pasnuky msmeby au-
PEeKTOpa Koju Bplle MaHJAT y KOMIIAHMjaMa y OKBMPY MCTe TPy-
e ¥ OHMX YMjU MaHJAT je y MOTIYHO pas3lIN4uTUM KOMIIaHMjaMa.
JemuHO y OBOM APYTrOM CIy4ajy ce 3aXTeBa JJOZATHO BpeMe 1 Harop
3a BplIeme QYHKLUje TNPEeKTopa.

Ja mu xotupane kommaHuje Tpeba ga 6yny oxpabpeHe fa pefOBHO
CIIPOBOJie eKCTepHY eBanyauujy (Hip. Ha Tpu ropuHe)? Ilpencras-
HMULM ocurypasajyher cekropa ce He caxy ca yBohemweM obaBe3He
eBaJIyanyje, jep HUCY yoeheHM y mweHy [IeTOTBOPHOCT ¥ HaYMH Ha
KOj je Tpeba CIIpOBECT.

Ila mu Tpeba na 6yne o6aBe3sHO 0bjaB/bUBambe MOMUTUKE HAKHAJA,
TOAMINbY M3BEIITAj O HAKHAaJaMa M MHAMBUJya/lHa HaKHaJa W3-
BPILIHUX M HEM3BPUIHUX AUPEKTOpa? YApyXKeme eBPOICKUX OCHU-
rypaBaya ¥ peocurypaBada cMaTpa fia OBO IMTame Tpeba ma Oyme
ycknaheHo ca Texkyhmm cramem y 3akoHOfaBCTBY fipkaBa EY u ca
O6ynyhum eBpornckuM 3aKOHOABCTBOM ocurypama (Solvency II).
Jla mu Tpe6a a 6yze o6aBe3HO Jja ce IONMTIKA HAKHAIA M U3BEIITaj O
HaKHaJaMa CTaBe Ha I71acarbe Ha CKYIILITIHY aKIMoHapa? YIpyKeme
eBPOIICKMX OCUTYypaBadya ¥ peocurypasaya IIpu3Haje la OCUrypaBa-
4 Ka0 MHCTUTYLVIOHA/IHY MHBECTUTOPU MMajy U3PaKeH! MHTepec
fia ce M306erHe pacUIIHMYKA IIOJIMTHKA HakHaga. Crora cMarpa fia je
K/bYYHM TIPVHIMVII Jla CTPYKTYPOM HaKHazia Tpeba IpuIarofuTy H-
Tepec MeHallepa JyropoYHOM MHTEpecy aKIMOHapa.

Ha mu yrpaBHM opbop Tpeba ga ogobpaBa M Impeys3uMa OfrOBOP-
HOCT 3a yIpaB/balbe PU3MKOM U [ia O TOMe M3BelITaBa aKI[oHape?
Y ocurypamy cMarpajy fia M IPUIMKOM PeryjlaTuBe OBOI IMTamba
Tpeba y3eTn y 003up peniemwa pexxuma Solvency II.
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12. Koju je Haj6o/by HauMH fla ce Ha HMBOY EY omakmia capagma meby
aknuoHapuma? IlpeMa MMIUbelY NpefcTaBHMKA OCUTypasajyher
CeKTOpa, HMje HEONXOJHO YBOAUTM HOBE Mepe ca IWbeM
yHanpebema capanme Mel)y akimonapuma, jep Beh mocroju MHOTO
Ha4MHa KOMyHUKanuje Mehy muma.

13. la mu je MamMHCKMM aKIIOHapMMa IIOTpeOHa [IOflaTHA 3alITUTa
KaKo OM ce HJXOBM MHTepecy 6o/be IITUTIIN y KOMIIAaHMjaMa ca
KOHTPOJIHMM WIMA [JOMUHAHTHUM aKUyoOHapuma? YIpyXKeme €B-
POIICKMX OCHTypaBadya M peocurypaBada M3pakaBa yBepema Ja
TakBa 3amTnTa Beh mocrojm.

2. Hemauku ocurypasadm ocTBapuin 3apaay of 187 munujapam
espay 2010. roguHu>

[Ipema mopmamyMa M3 HeMayKe IPUBpeEfle OCUTYpPamba, IPOM3IA3N
fla HeMauKy OCUIypaBauyM IOKPMBAjy (pUMHAHCHjCKe PU3VMIKE CKOPO CBAKOT
rpahaHnHa M cBakor mpuBpegHOr ApyIITBA. Kako cy OHM y IpeTXOfHO]
(2010.) roguHN OCTBApWIM NPUXOfe OF Ipeko 187 Mmnmjapau eBpa — IITO
je ommmyaH npuxop u nosehamwe pesepBu OCUTypamba Y KOPUCT OCUTYypPaHUKA
- 3aK/bydyje ce Jia MOJIepPHO APYIITBO He MO)Ke (QyHKIMOHMcaTy 6e3 mpu-
BaTHOT OCUTypama.

IbuxoB npuxon Ha ocHOBY 450 MUIMOHA YyroBOpa O OCUTYpamby W3-
Hocmo je 179 munmjapan espa y 2010. roguun. Ca yuenrhem o 30% y cBet-
CKOM TPXKUILITY ocurypama, Hemauka ce cmarpa Mebhynapomgno Bopehom
cusioM peocurypama. Kao 3Ha4ajHu MHCUTYLMOHATHY MHBECTUTOPU ca Ka-
nuran ydemhem of ckopo 1,25 6unnoHa eBpa OCUTypaBadyl KOHTUHYUPAHO
CHabfeBajy IpuBpeny GMHAHMjCKUM CPefiCTBUMA.

3. 3axTeB f1a ce pa3sgBOju CHCTeMCKO yTBphuBame pusnka y
OCHUTypamy U 6aHKapCTBY

Aconmjanuje ocurypama, Koje IpefcTaB/bajy YETUPU IETHHE CBET-
CKOT OCUTypama U peoCUryparma, ynyTuae cy 3axteB rpynu [-20 ga obe-
3beme a ce CUCTEMCKa IPOLeHA PU3MKA Y OCUTypama Pas3fBojy Of IOCTa
Ha yTBphyBamy r106amHO 3HaYajHNX QUMHAHCHjCKMX MHCTUTYIMjA y 6aHKap-
cTBy. JIOK je Taj IT0Ccao yBeIMKO OKOHYAH y 06/1acTy 6aHKapCTBa, UAEHTUYHI
npoliec TeK Tpeba [a OTIOYHe Y 06/1aCTH OCUTYpamba.

2 Neues Statistische Taschenbuch der Versicherungwirtschaft 2011 - Jahrliche Versiche-
rungsleistungen iiber 187 Milliarden Euro — Versicherer decken Risiken von Haushalten
und Unternehmen. loctynHo Ha agpecu: www.gdv.de.
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4. YopyKeme eBpONCKIX OCUTYpaBaya I peocurypasaya o

,»EBPOIICKOM yTOBOPHOM IIPaBy 3a IOTPOIIAYe i HeIOTpomaye*

Yapyxeme eBpOIICKMX OCUIypaBaya ¥ peocurypaBaya IOfip>KaBa Ha-
nope EBporicke komucuje u paj Ha yHanpebhemy KOXepeHTHOCTY €BPOIICKOT
YTOBOPHOT TIpaBa ca IjwbeM IoBehama 3aliTHTe MOTpOLIAYa, YKIambarba
IperpeKka IPeKOrPAaHNYHOT IIPOMeTa U MHTerpalyje yHy Tpallmber TPXKUII-
Ta. YOpyKembe olielbyje OHO LITO je Ipylla eKcllepara ypajuia Kao 3HadajaH
KOpaK y >Ke/beHOM IIpaBLy. AN, KaKO OBaj JOKYMEHT AMPEKTHO He MOMMNIbe
OCHUTypame, IpefCcTaBHNLIM OCUTypamba rtofcehajy Ha cinepehe: ,ocurypasajyhe
KOMIIaHMj€e jOlI yBeK He MOTy IIOHYUTH jeIMHCTBEHE IIPOU3BOJiE OCUTYpamba
Ha jeAVIHCTBEHOM €BPOIICKOM TPXKMILTY, 3aCHOBaHE Ha YHU(PUKOBAHOM €B-
POIICKOM IIpaBHOM OKBMpY. JJaHamme pasnnke nsMely HanoHaIHKMX ITpaBa
3Haye JIa OCUTYypaBadl, BO/bHU Jja IIPY>Ke IIPEKOTPaHNYHe YCIyTre OCUTYpaba,
jol yBeK MOpajy #a Memajy ofpende momuce Kako 61 3aJOBO/BUIN 3aXTe-
Beé JIOKa/IHOT IIpaBa, LITO CTBapa 3HayajHe TPOLIKOBE M BOAM IIPAaBHOj He-
curypaoct. Mehytum, pasmmuke mnamely yroBopHor mpaBa cy camo jegHa
Off MHOTOOPOjHUX CMETIY Pa3BOjy IPeKOrpaHNYHOT IpoMeTa, MeDy Kojuma
CY ¥ je3MK, JIOKaJHY KY/IypHU ¥ COLMOJIOIIKM (pakTopy, Kao U obudaju u
npakce. YKIamame 0ap jefHe off perpeKa NPeKOrpaHNIHOT IIPOMeTa MOXKe
OJIaKIIATV EEeroBO 00aB/barbe, alyl CBAKAKO HE MOXKE JOBECTM N0 CYIITHH-
ckor nosehama OBMX TpaHcakIyja.”

5. XpBaTu npouuie roguHe nsasojuin 8, a Crosenunu yak 200
€Bpa 3a MOMNCY JOJATHOT 3JPaBCTBEHOT ocm'ypa}ba4

Crnosenar je mpouyie rofyHe 3a MOMNUCY BOLATHOT, OGHOCHO IIPUBAT-
HOT 3/IpaBCTBEHOT OCUTYPalba YTOBOPEHY ¢ HEKMM Off APYLITaBa OCUTypamba
n3aBojuo roroso 200 eBpa, Kok je XpBar 3a ucty HaMmeHy 2010. morpommno
Tek ocaM eBpa. Ca 2.100 eBpa Ha BpXy secTBulle Meby eBporckuM semMpbama
cy Xomanhanu, a Behe mojenuuaune ymmare on CroBeHala ¥Majy camo
IBajuapum, n To 750 eBpa, kao 1 Hemunm 390 espa.

EBponcka nngycrpuja ocurypamay 2010. octapuia je 108 munujapau
eypa IpeMuje Ha 3[paBCTBEHNM OCUTYPambMMa, ILITO je Y OFHOCY Ha TOAMHY
IIpe pacT of HIeCT IIOCTO, JOK je y XpBaTCKOj peMuja focerna 37 MUINOHA
eBpa 1 6una 4,6 mocto Mamwa Hero y 2009, n3BecTunia je npencefHuLa Yipa-
Be YHMKa ocurypama Camra KpbaBary Ha OKpyIJIOM CTONy ,3[paBCTBEHO
OCHUTypambe — OTBOPEHO O IPMBATHOM M jaBHOM Yy OpPTaHM3aIlMjy 4acoImca

3 CEA views on ,A European contract law for consumers and business“ (results of the
feasibility study carried by the Expert Group on European contract law), CEA Press
Release, 30 june 2011. JocTyIHO Ha afgpecu: www.ced.eu.

4  JloctymHo Ha afpecu: osiguranje.hr.
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bBanka. Y cTpykTypn ocurypama y okBupuma EBporie Ha mommce 3ipaBcTBa
oTnaza 25 IoCTo Off YKYIIHO YTOBOpPEHe IIpeMuje, IITO Taj IPOM3BOJ I031-
IIVIOHMpPA Kao JPYTM HajBehm y CKymMHM HeXMBOTHMX ocurypama. OmHoC
Op>XKaBHE M IpMBATHE INOTPOIIE YHYTap YKYNHOI TOAMIIIbEr TPOIIKA 3a
34paBcTBO Ha HMBOY EY je 74 mpema 26 mocro, oK y XpBaTcKoj 86 IIOCTO
OTHaJja Ha IP>)KaBHY ¥ 14 IOCTO Ha NPUBATHY MOTPOLIKY. YKYIaH TPOIIaK
IPUBATHOT 3[paBCTBA y XxpBarckoMm BJIII-y cymenyje ca 0,6%, nok y EY ns-
HOCU OKO 7%. YecTe mpoMeHe mpomuca U yclnoBa IIOC/IOBamba, HejacHa Ipa-
Hua usMely o6Be3HOT 11 TOOPOBO/BPHOT 3/[PaBCTBEHOT OCUTYPalba, YKUAbEe
NOPECKUX OMAKIINIIA U Y/lap peliecuje yCIopaBajy pasBoj TPXKUIITA, UCTUYY
K/by4He ITpo6IeMe OCUTYpaBaylL.

6. IIpaBo moTpomraya Ha HAKHaJy LITeTe Y3pOKOBaHe KapTeNCKUM
MOHAIIalkbeM OCUTypaTe/ba

Ipyna wmranmjanckmx rpabana, morpolmaya IpomMsBOja M YCIyra
OCHTypamba, MOKpeHy/Ia je Ty>k0y 3a HaKHaJy LITeTe NPOTUB OCUTypaBada
KOjJ1 Ce IIPUK/bYYNO jeTHOM KapTe/ICKOM CIopasyMy (ocurypasadu cy ce fio-
TOBOPW/IN O BUCHHM TIpeMuje Ha oxpeheHoM monpyyjy), TBpaehu na je Takas
CIIOpas3yM IPOTVBAH Hadely cI000JHe TPXXWIIHE yTaKMUIlEe U Ja UM je Ha-
Heo HITEeTy Koja ce cacToju y ToMe fia Cy Mopanu mnahatu nosehany mpemujy.
MebyTum, mpobem je MCKPCHYO OKO MUTamba KaKo OKA3aTH Jia je U KOTMKO
je mnahena Beha npemmja. Cyp je — y3 momToBame CBUX IIPaBIUIA O T€PeTy
JI0Ka3a HacTaje ITeTe U IIpaBa OCUTypaBayda Ja CBOjUM apTyMeHTUMa JJOKa-
XKe CYyIPOTHO — CTa0 Ha CTAaHOBMILTE Jja C€ TOKOM IIOCTYIIKA HaKHaJe LITeTe
MOXe y3eTH Y 003Up BeIMKM CTelleH BepoBaTHohe Jja je MOHaIIame OCUTY-
paBaJa JOBe/MO [0 LITeTe IIOTPONIauMMa (Jjake MOCTOjame Y3pO4YHe Bese
usmeby npucryna crnopasymy u HemoTpe6OHor nosehamwa mnpemuje), a camy
BYICMHY OJIIITETe HOCYAUTH IO Hadely MPaBUYHOCTU, KOHKpeTusupajyhu je
y IIOCTOTKY Off cTBapHO mnaheHe npemuje.

7. Ocurypame off OITOBOPHOCTU a[lBOKaTa HOBMHA Y CPIICKOM
npaBy

JemHo off Haj3Ha4YajHUjKX 00eIeXja M CBAKaKO CUCTEMCKY 6MTHA HOBU-
Ha HOBOT 3aKOHa 0 aBOKaTypu’ je yBoheme ocuryparma o1 mpodecuonante
OITOBOPHOCTM aiBOKaTa. Ped o jour jemHOj BpcTu ocurypama of mpodecno-
HaJTHe OJTOBOPHOCTH, KOje ce KOJ Hac yBoaM y ¢popMu 06aBe3HOT 1 pery-
NuIie y OKBUPY Ofie/bKa O JY)KHOCTMMa afBokKara. MebhyTum, sakoHopaBaly

5 Uranujancku Kacarmonu cygn, I rpabancko opememe, 18.12.2009., 6p. 26748. JocTymnHO
Ha afpecu: osiguranje.hr.

6  3axoH o agBokarypu, Cayxbenu inacnux PC, 6p. 31/2011.
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CaMoO y OCHOBHMM IIpTaMa peryJuile OBO OCUTypabe, 300T yera IoCToju Mo-
Tpeba Ja ce CKpeHe MaXKha Ha MeCTa KOja MOTY IIPelCTaB/baTH ,Clabe Tauke”
y 6ynyhoj mpumenn HoBor Tnma ocurypama. Hanme, 3akoHcka ofpenba ria-
CI: aJIBOKAT je Jy>KaH Jja 3aK/by4Yyl YyTOBOP O 06aBe3HOM OCUTYpPalby Off IIPO-
decnoHanHe OTOBOPHOCTM KOJ, OpTaHM3allije PerncTPOBaHe 3a OBY BPCTY
ocurypama. AJBOKaTCKa KOMOpa MOXKe 3aK/byUUTU YTOBOP O KOJEKTMBHOM
OCUTypamy Ofi IpodecroHaNHe OATOBOPHOCTM 3a CBe aJBOKaTe yIUCaHe Y
IeH VIMEHMK aJBoKaTa. AfjBokarcka komopa Cpbuje yrBphyje MuHMManHy
CYMy OCHUTypama 3a IITETy Off IpodecuoHaNTHe OArOBOPHOCTH. AJJBOKATCKa
KOMoOpa yckparumhe wu3jaBame WIM IPORYKeHe BaXKema aJIBOKAaTCKe
JIETUTMMALMje aJBOKATy KOjU HUje 3aK/bYy4MO YyTOBOP O OCUTYPamby, OCUM Y
Cy4ajy OCUIypama U3 CTaBa 2 OBOT Y/IaHa.

AKO OCTaBMMO IIO CTPaHM HEIOBO/BHO 0OPO Kopuurheme TepMUHO-
JIoTHje ¥ TeXHWYKe OMaIlKe (IIOIyT OHe O TOMe Jia Ce OCUTypambe Ipubas/ba
KOJI OpraHusalyje perncTpoBaHe 3a OBY BPCTY IIOC/IOBA OCUIypama), CMa-
TPaMo Jia Cy K/byuHe crefiche MambKaBOCTU IIOMEHYTe ofipefoe:

1) 3aKOH OCTaB/ba JiBe MOTYhHOCTM Y TOIZIefly 3aK/bydera yroBopa:
VIHAMBYYATHO U KOJEKTMBHO Ocurypame. Amu, uMajyhm y sumy
la TIpaBO Ha YNNUC Y MIMEHWK aJBOKaTa MoXKe OuTm yckpaheHo
aJiBOKaTy WIM afIBOKATCKOM JPYLITBY KOje He JOCTaBU JOKa3 o
Ip1r6aB/bEHOM OCUTYpPalby, YMHM Ce Ja 6U Y OBOM TPEHYTKYy OMIIO
MYyZAPO TPENyCTUTY afBOKATCKOj KOMOPM 3aK/bydYeHe yroBopa o
OCUTYpamby;

2) mTO Cce TMYe MOMEHTAa HAacTaHKa obaBese 3aK/byderba OBOT OCHUIY-
parma, OH je Be3aH 3a II04eTaK OaB/bera agBokarypoMm. IInTame Mo-
MeHTa HacTaHKa o0aBese 3aK/bydera yroBOpa O OCUTYpamy Mopa
OUTU TOCEOHO PETY/IICAHO 3a jOII HEKOMVKO y IMPAKCU BPJIO YeCTUX
¥ 3Ha4YajHMX cuTyanyja. [IpBo, MOMeHaT HacTaHKa o6aBese 3a ajiBo-
KaTe KOjy IIPUCTYIAjy aBOKATCKMM KaHIleJlapyjaMa VI aJBOKar-
CKVM [IPYLITBMMA YIMCAaHUM Y MMEHMK afBOKata. JIpyro, MoMeHar
HacTaHKa obaBe3e 3a afjBOKaTe KOjyI HACTaB/bajy Ja ce 6aBe ajiBO-
KaTypoM HaKOH IIPUBPEMEHOT IpeKusia y cMucIy 3A, Kao U HaKOH
JICTeKa IpMBpeMeHe 3abpaHe OaB/berba ajBOKaTypoM. Perymicamem
CBMX OBUX IINTama cripeunhe ce HaCTaHaK NpasHMHA y MoKpuhy;

3) saxoHOM Huje oppeheno ko ce cmarpa Tpehum omrehenum muuem
y CMUCTy OBOT ocurypama. Hempenusupamwem Kpyra omrreheHnux
muna obyxsehennx ocurypasajyhoM samrurom omoryhasa ce ma
OCUTypaBaul yCTOBMMA OCUIypara M3MeHe 3aKOHOM IIPOIMCaHy
samtuty. Kako ce pajy o HOTIIYHO HOBOM THUIIy OCUIYpama, OBa
OIACHOCT je yTonmKo Beha;

7 3aKOH 0 aBOKaTypHy, 4. 37.
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4)

5)

6)

7)

3aKOH Kopucty (HOpMyIaLujy oCuUrypame of mpodecuoHaIHe Of-
FOBOPHOCTM KaJia TOBOPM Ha LITa Ce OFHOCK obaBe3a OCUIypamba,
a/nu He Ipelysupa Koje mrere Mory (1 Mopajy) 6utnu obyxsahene
IIIME;

3aKOH He OfjroBapa Ha IITama KO jOII OCKM aJjBOKATa, OfHOCHO afi-
BOKATCKUX fipyliTaBa Moxke 6utnu obyxsahen nmokpmhem. Kako Ha
OCHOBY 00/IMralMOHNX IPOIIICA IIPOU3/IA3Y Vi OATOBOPHOCT FPYIUX
JMIA 3aTOCTIEHNUX WIM aHT'aXOBAHUX Y aJBOKATCKOj KaHLeTApUjI,
TO MOpa OUTH pellleHO NuTame MoKpruha BbIXOBe OATOBOPHOCTY;

3aKOH IIpoNICyje 06aBe3y aJBOKaTCKe KOMOpe Jja IIPOIINIIe MIHM-
MaJIHe CyMe Ha KOje OCUTypame Of OfTOBOPHOCTM afIBOKaTa MOpa
6utn 3axpydeHo. OBa onpenda je caMo y U3BeCHO] Mepu fobpa.
Hlo6pa cTpaHa HaBeleHe ofpende Oriefia ce y ToMe MTO JOIPUHO-
CI TIPaKTMYHOM (YHKIVIOHNUCaY 0BOT ocurypama. C 063upom Ha
npakcy goMahyx ApymITaBa ocurypama ja IMpaKTUKYjy Bp/IO HHU-
CKe CyMe OCUTypamba, ajBOKaTCka KoMopa Mopa obe3bequtu Mu-
HMMaJHe cyMe Koje he 6GuTy rapaHT npyKama ajileKBaTHe 3allTUTe
KaKo aJIBOKaTMMa Kao IpodecHoHaIIMMa U3I0KeHNM cBe BeheM
PM3UKY YTYXKela, TaKO M KOPMCHUIMMA HIUXOBMX YCIyra Kao
noreHyjanto omrehenum muuyMa. [Tocrasrpa ce muTame Koje Tj.
KOJIMKe Cy TO CyMe OCUTYpPatba, OFHOCHO f1a in he agBoKaTcka KOMO-
pa 6uTH y cTamy fia X KBaIM(pUKOBAHO OfPEeAMN. Je[HO Off MUTamba
MOBE3aHMX Ca MUHMMA/IHUM CyMaMa OCUTypama je, ja 1 je Iopex
Be3JBamba UCTe 32 OCUTYPAHU CIy4aj, HOTPeOHO M OpefUTY KO-
KO HajBJIIIe MOXe Jla MI3HOCK MMHUMAa/IHa CyMa OCUTypama 3a CBe
OCHUTypaHe CIy4ajeBe KOju HacTaHy y TOKY jegHe ropgune. CMarpa-
MO fla je IBOCTPYKO IpelnM3Mpare MUHMMAIHe CyMe OCUTypama
jaKo KOPMCHO 3a AP>KaBY KOja T€K YBOU OBO OCUTYPabe;

jemHa of MambKaBOCTU HOBOT 3aKOHA je M HeJOBO/BHO paspaheHa
oipeni6ba 0 00aBE3HOM OCHUTYpamy OJ OATOBOPHOCTM aJBOKaTa
[0 NUTalby MCK/by4YeHMX IuTeTa. Jako je y mpakcm ocurypama
yobu4ajeHo fja ce CBaKM HOBU TUII OCUTYpama IeTa/bHO paspabyje
HOCeOHNUM YC/IOBUMA, CMAaTPaMo Jia je — pajy u30eraBama yHOLIeha
y moce6He yC/IOBe HeNpUXBAT/BMBUX UCK/bY4era — OMIO0 KOPUCHO
y IIOMEHYTY OfipefiOy YHEeTH jOII jeflaH CTaB, KOjUM Ce MIMIepaTyB-
Ho opipebyje kpyr mTera Koje o6aBe3HO Mopajy 6utu obyxsaheHne
ocurypaBajyhum mnokprheMm. To je mnpmimdHo pacmpocTrameHa
IIpaKca y YIIOpPEeJHOM IIpaBy, KOja MMa 3a Wb Ja OCYjeT! OCUTypa-
Baye y HaMepy Jja KPYT MCK/bYYeHNX LITeTa Ofjpefie MPelIMPOKO I
TVIMe M3UTPAjy CBPXY OBOT OCHUTYpamba.



10-12/2011. Harama ITerposuh Tomuh (ctp. 163-172)

[ToMeHyTVM HeOCTAlM 3aKOHCKOI PeXMMa O0aBe3HOT OCUTyparba
Off OITOBOPHOCTM afIBOKAaTa Cy TaKBM Ja JIOBOfie y NUTame JAeTOTBOPHOCT
6ynyhe ocurypasajyhe samrture. Ako ce >kemu crpedntu obe3BpehuBare
TAKO 3HAYAjHOT MHCTUTYTA, OUCTYPaBaIM MOPajy MyAPOM IOTIUTUKOM M3pa-
Jie YCTIOBa OBOT OCUTYpara HaJJOMECTUTH CBe IIOMEHYTe HelOpeYeHOCT.

8. YcBojeH HOBU 3aKOH O NPUBPENHNM APyIITBIIMA

Cpricky mapnaMeHT M3ITIacao je 25. Maja HOBM 3aKOH O IPUBpPESHUM
JPYIITBUMA, KOjU TIOUMIbe /12 Ce puMerbyje o 1. debpyapa 2012. romgune.
bpojHe HOBMHE KOjMMa ce 3HATHO Mea CUCTEM KOPIIOPATUBHOT yIIpaB/bamba
IBOCTPYKO Cy 3HayajHe 3a CEKTOp ocurypama. [IpBo, mumMa ce yTude Ha Kop-
HOPATUBHO yIIpaB/bakbe y APYIITBYMA OCUTypama, Oynyhu fa ce oBaj 3akoH
npuMemyje Kao lex generalis 3a cBa cTaTycHa IuTama Koja HuUCy ypebena
3akoHOM O ocurypamy. JIpyro, ofpende IOMeHyTOr 3aKOHAa O OfITOBOPHO-
CTU IMPEKTOpa NPeACTaB/bajy BEMMKYU IOMAK y OfHOCY Ha Bakehy 3akoH u
Zenyjy MOAICTUIIAJHO Ha yBoheme KOPIOPaTUBHOT OCUTypaba.

Il Peynuk 1 mojMoBU ocUTypama

Yexuh xmaysyna (,Hammer clause) y ocurypamy o, OATOBOPHOCTH
Y1 OCHTypamby MPaBHe 3aIUTUTE

Crpyumany 3a IpaBo OCUTypatba IPU3HA]jY [ia je3UK U K/Iay3yJie MOICe
OCUTypama Off OATOBOPHOCTI JUPEKTOPA MOTY OMTY NMPUINYHO HEIPelN3HU
¥ IBO3HAYHU U Jja TIOTIMCUBAbe UCTe Oe3 IMaXK/b/BOT YNTakba I pa3yMeBarmba
CBUX OfIpelioy MO>Ke JOBECTH [0 00Mjarba MHOTO Mambe 3aIlTHUTe Off OHe Ha
KOjy je OCUTYpaHMK IIPETEHI0BA0. JefHa Off K/Iay3y/a Koja ce y TOM CMUCITY
MO>Ke CMaTpaTy ITapafiurMaTV4YHOM je K/Iay3y/a o IopaBHamy. Ped je o xmay-
3y/IM KOjOM OCHUTypaBad peryluile yClIOBe M HauMH Of0OpaHe OCUTYpaHUKa,
Mmeby kojuma je HajBuie mpocTopa nocseheno nopasHamwy. Haume, y He Ma-
noM 6pojy cmydajeBa, CIieHapyo MOCTYIIKA je clefehn: ocurypaHuk npucraje
Jla BeroBy ofopaHy BOfY OpaHMIalL], KOTra je MMEHOBAO OCUTypaBad. Y TOKY
IOCTYIIKa OCUTYPAHUK JoOMja IOHYAY Aa ce CYACKY WIM BaHCYACKU IOpaB-
Ha 32 M3HOC KOj! HeroB OpaHMIAl] OLleHM IMPUXBAT/BUBYM IO JPYIITBO 3a
ocurypame. MehyTum, oH cMaTpa MOHYAY aliCOMyTHO HEPUXBAT/BUBOM, jep
TBPAM Ja HeMa MeCTa OffTOBOPHOCTM M ja he ra cyp ocmo6oanuTy ofroBop-
HOCTHM KOja MY ce CTaBj/ba Ha TepeT. IlocTapmpa ce mutame mTa he ce, mpnu
OBaKBOM CTamy cTBapy, goroputu. [la mu he ocurypannk nnax (!), mog mpu-
TICKOM OCUTYpaBaya, MOpAaTH Jja IPUCTaHe Ha IOHYheHo nopaBHamwe Wi he

8  3akoH o mpuBpefHMM ApyTBUMa, Crysbenu inacnux PC, 6p. 36/2011.
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Mohu Jja ocTaHe IIpK CBOM CTaBy U IIOCBETHU Ce CBOjoj ofpbpanu? YKOIUKO ce
ompefieNny 3a APYTy ONIMjy, KakBa he 6UTH mweropa mosuiyja y mornexy jo-
CTYITHOCTM ocurypasajyhe samrrure?

ITpema 0BOj Kmay3ynmu, ako je OCUTypaBad CIPeMaH Ja IMPUXBaTH
oxpeheny mpecyny wim IOHYAy 3a HOpaBHame, @ OCUTYPAaHMK Ha TO He TIpH-
CTaHe, OH MOXX€ OCUTYPAHMKY IUIATUTU M3HOC Ha KOjU IPECyfa, OfHOCHO
IIOpaBHame IIaCU U OCTIO00AUTH ce la/byX obaBe3a HaKHaje IITeTe, TPOII-
KOBa IIOCTYIKa ¥ YOIIITe ofbpaHe OCUTYpaHMKa. VI3 jesuukor Tymaduema
K/1ay3yJie IpOM3/Iasi [ja Ce OHa MOXKe IPMMEHNUTH KaKo Y C/Iy4ajy IIopaBHamba,
TAaKO M y CIAy4ajy Ipecyfia Koje I7lace Ha M3HOC KOjM OCUTypaBad cMaTpa
HNpuxBaT/pMBUM. MebyTum, y nmpakcu ce MHOTO BuIlle IIpUMeBYje y CIydajy
nopapHama. OBO 3aTO MITO OCUTYpaBa4M IIOKa3yjy BUILE MHTEPECOBarba 3a
VICXOJI TIOCTYTIKA KaJla casHajy fia MocToju MoryhHocT nmopaBHama. MebyTum,
CyWITMHA ,4ekrh“ K/laysyne Huje caMo y MH[VIPEKTHOM O0OBE3MBamy OCH-
TypaHMKa [ja IPUXBaTy MTOPaBHambe MOl YCIOBMMA KOje OCUTypaBad CMaTpa
HOKe/bHUM, Beh y aKTMBHOM yK/byuMBamy OCUTYpaBada y OfOpaHy OCHTy-
paHMKa.

He ocriopaBajyhn 3Hauaj oBe K/aysyse 3a ocurypaBaya 11 BbeHy Iofpe-
beHOCT WeEroBUMM 4MCTO MaTepyjalHUM MHTEpPEeCHMa, IIOCTaB/ba Ce INTambe
meHe eTnyHOCTN? [losMBOM Ha KiIay3yly O IOpaBHamy, ocurypasajyha
KOMITaHMja BPIIYM NPUTUCAK HA OCUTypaHMKaA Jla IPUXBaTy IIOpaBHambe, jep
aKo TO He Y4MHM ocurypaBad Hehe IOKpMBaTy meroBy oAroBOpHOCT. Vako
OCUTYypaHMK — 6ap JeKIapaTOpHO — VIMa IIPaBo [ja CAMOCTAJIHO OIIydM Ja
mm he ce IPUKIOHNTK CTaBy OCUTypaBaya, TEIIKO je OYEeKMBATH JIa, OCUM Y
M3Y3eTHMM CITy4ajeBuMa (Kafia je allCOMyTHO CUTYPaH Y CBOjy HEBMHOCT M/IN
je duHAHCHjCKM BPIIO ,jak™), OH ofbaly MOHyAy ocurypapada. OCUTypaHNK,
Koju 6M pemo fja He NpUXBATU IOpPAaBHAE WIN IPECYAy KOjy OCUrypa-
Bay CMaTpa ,,pa3yMHOM', Halllao OM ce y CUTyalMju fa Mopa caM fia CHOCU
CBe TPOIIKOBE KOjU HACTaHy y fla/beM HOCTynKy. OH 61, makie, ocTao 6e3
ocurypasajyher nmokpuha y Mepu y Ko0joj fa/by MICXOJ IOCTYIIKA JJOBeEe [0
IpeKopayera N3HOCa NOHyheHOT ITopaBHama.
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Topgana AJHIIIIMIEP IIOIIOBU'R
cynuja IIpuBpegHOT aneIamyoHor cyaa

PEIIEILE HEKMX CIIOPHUX IIVITAIbA Y
IIOCTYIIKY 110 YHAIIPEJ ITPUITPEM/bEHOM
IUITAHY PEOPTAHU3AILINJE

YHanpen npunpeM/beHU IUIaH peopraHu3aliyje je HOBM MHCTUTYT
CTEYajHOT TIPaBa, YBe[leH y Hallle 3aKOHOJABCTBO 3aKOHOM O CTedajy, 4ija je
npuMeHa nodena 23.1.2010. rogune. CTora ¢y ce y IpMMeHU MCTOT ITOCTaBU-
Jla MHOTa IINTamla, Koja CyACKa IpaKca Mopa Jja peuIn.

Oprosopy Ha HeKa Off IUX JlaTa Cy KpO3 }MCKasaHa MUIUbEHA Y
AVCKyCMjaMa CyaMja M oOpasokemruMa OIJIyKa a 3a HeKa Cy YCBOjeHU 1
onrosopu Ha cegamnaMa One/berba 3a IpuBpefHe criopose [IpuBpenHor arme-
JIALIMOHOT CYAa.

I Ko cy oBnamrhenu nogHocuony yHampeq,
NPUNPeM/beHOT IVIAaHA peopraHusanmje?

YHanpeq npunpeM/beHM IUIaH peOpraHu3anje MoXe IOJHET caMo I
jeIVIHO CTeYajHM [Y>KHUK.

II Bpeme nogHomema yHanpes NpuIpeM/beHOr IIaHA
peopranusanmje

YHampey, IpuIpeM/beHN IUIaH peopraHusalije ce mpema ofpenbdama
3aKOHa O CTeYajy MOKe NMOJHETV CaMO MICTOBPEMEHO Ca IIO[JHOIIEHheM Mpefi-
JIOTa 32 MOKpeTame CTeYajHOT IOCTYIIKA.
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Kao criopHo nurame y CyCcKOj IPaKcy IIOCTaBIUIIO CE U Jia JIX CT€4ajHI
OY>KHMK MOXKE Ha POYMIITE 3a MCIUTMBambe MCIYHEHOCTU CTE€4ajHOT pas-
7I0ra 3aKa3aHOM Y IIOCTYIIKY IIO IIP€JJIOTy IIOBEPMOLIA 3a IIOKpEeTalbe CTe4aja,
IIOTHETY YHAIIpesl IPUIIPEM/bEHN IJIaH peopraHusanyje. [Ipuspennn amena-
LVIOHN CYJ j€ ;a0 OTOBOP Ha OBO IUTambe YCBOjeH Ha cepuuuy Ofeberma 3a
npuspepne cnopose 9. u 10.11.2010. rogune.

»Ogpegbom unana 43 citias 1 3axona o citieuajy (y gamem texciiy 3a-
KOH), je ipoliucano ga ce citieuajHu iociiyiax iioxpehe iipegnoiom osnauherux
upegnaiaua. Y unany 55 ciias 1 3axona (iiog Hacnosom ,oenauhenu ipegna-
lauu®) je tpouucano ga ce Hocilyiiak tokpehe tpegnoiom tiosepuoua, gyxi-
HUKA UAU TUKBUGAUUOHOT YilpasHuKa, gox je cagpicuna iipegnoia upoiucana
ogpegbama unana 56 3axona. Citiasom 2 unana 43 3akona je tipoiiucano ga
Hosepunay, ogHocu upegnoi 3a tiokpeitarse citieuajHol HoCcyixa y cayuajy
dociiojara wpajHuje HecilocobHociu Unaharea, HelOCLyiarba 1o Yc80jeHOM
inamy peopianusayuje u yKoIuko je Unan peopianusauuje u3gejcitiéo6an Ha
upesapan unu HedaxoHuiti Hauud. CitieuajHu gyiwcHux HogHocu upegnoi 3a
Hokpeuiarbe citieuajHol Hociiyika y cny4ajy uocidojara jegHoi og citieuajHux
pasnoia us unana 11 citias 2 060i 3axona (1. wpajuuja necitocobHocili naharea;
2. upettieha HecitiocobHocil tinaharea; 3. tipesagysxenociii; 4. Hedlociiyiaree o
yce0jeHOM UNaHy peopianusayuje u axo je inan peopianusayuje usgejcitieo6am
Ha Tipesapan unu HezakoHuili Hauun). Taxobhe, cliienajuu gyxrux je oenauthen
ga ilogHece u iipegnoi 3a Hokpeuiarbe citieuajHol Uoculyixka y cknagy ca yHa-
ipeg dpuiipemmpeHum inaHom peopianusayuje, cxogro 4nany 158 cias 1 3a-
KOHA 0 cilie4ajy.

Cxogto unany 60 citias 1 3akxoHa, cilleuajnu cyquja je gyjxau ga y poxy
0g Wipu gana og gana gociiasmarea tpegnoia 3a Hokpeitiarme cilieudjHoi iio-
cilyiika goHece peuierve 0 HOKpeiiary UpeiixogHol cilievajHoi ocilyixa u
ga cxogHo unany 68 ciias 1 3axoxa 3axaice pouuwiilie pagu paciupasvared o
wocinojarpy citie4ajHol pasnoia 3a oiéaparee citieuajHol Hoculyika HajKkacHuje
y poky og 30 gana og gana dpujema tipegnoia 3a iokpeiiaree citieuaja. Y citia-
8y 2 ucttiol 4nana je Upoiucano ga ako citiedajHu cyguja He goHece peuierve
0 ToKpettiawy UpewixogHol citieyajHol Hocilyiika, 3axkasyje pouuwiiiie pagu
paciipasmarea 0 Hocitiojary pasnoia 3a owieaparve cilleuajHoi Uociyixa y
POKy 0g geceili gana og gana ipujema tipegnoia 3a okpeiiare cille4ajHoi io-
ciyika.

M3 cagpmcune dociiasmwenoi tuilarea, Hpousnasu ga je cilevajHu
gyHHUK, HAKOH TlogHeiniol tipegnoia og ciipaxe iiosepuoua 3a itoxpeilidrbe
citie4ajHol HoCHyUKa Hag JYIHUKOM U gOHOUeba peulerva CilieuajHoi cyquje
0 3aKAa3usarby poHUta paqgu pacipasmparea 0 Uociiojary citieuajHoi passo-
ia, 0gHOCHO HA POUULIILY pagu pacipasbared 0 UOCHiojary ciile4ajHol pasno-
ia, ilogHeo tipegnol 3a iokpeiliarbe cilleajHol HOCULyUKa Y CKAagy ca yHaipeg
upuiipemmveHuM ULAHOM peopianudayuje.

174



10-12/2011. Toppana Ajammnuep Ilonosuh (ctp. 173-183)

Jegan og ycnosa 3a iogHowiere YHAupeg UpuiipemmbeHol inaHa pe-
opianusayuje je ga ce ynaiipeq upuiipemmenu inan peopianusayuje ogHocu
uciiospemero ca ipegnoiom 3a okpeiiaree ciieuaja peopianu3auujom, CXogHo
unany 158 ciiae 1 3axowa, Koju tpoiucyje ga ako cile4ajHu gyisHux ucitospe-
MeHO ca TlogHowervem tipegnoia 3a Hokpeiiarbe citiedajHol HocilyiKa ogHece
YyHaupeg dpuiipemmwen inan peopianusayuje, y iipegnoiy ce Mopa jacHo HA3HA-
4uitiu ga ce tpegnaxce okpeiiaree citieuajHol UoCHyiKa peopianu3ayujom, y
CKagy ca ynaipeg upuilpemmenum inarHom peopianusayuje.

IIpema nasegerom, citieuajHu gy#Hux je tiogHeo tipegnoi 3a iokpeitiaroe
citieuajnoi Hociiyiika y dasu kaga je tipegnoi eeh tiogHeili og citiane fiosepuo-
ua, kao oenauthenol ipegnaiaua u Kaga je y wioxy nociiyiax 3a yimephusearoe
dociiojara cilievajHoi pasnoia 3a omieaparve cile4djHol Hociiyilka HAg Uc-
wum nuyem (Clle4ajHum gyxHuKom).

Y nacitianoj cuiliyayuju, citieuajuu cyguja he us cagpxcuue pegnoia
YHatipeqg upuiipemveroi Unana peopianuayuje Yilepguidu ga nu je uciium
obyxsahen u tiosepunay, Koju je ogHeo Hpegnoi 3a UoKpeiiarve cilieudjHol
Hocillyiika HAg gyHHUKOM U [0 4ujem 1ipegnoly je 3aKa3ano pouuwiiiie pagu
paciipasmwarea o fiociliojarwy cilieuajuol pasnoia, ia he uciiiom Hosepuouy Ha-
TIOHCUTIU ga ce UsjacHu ga au ocitiaje upu iogreiom ipegnoiy 3a iokpeiiarbe
citie4djHol HOCHLYUKA HAG JYHCHUKOM.

Ako tosepunay, ociiave Upu ceom upegnoiy, ciieuajuu cyguja he
pewtervem ogbayuitiu tipegnol ciliedajHol gy#HUuka 3a Hokpeiiarve cilieuajHol
dociiyiika y cknagy ca yHaipeqg upuilpemmeHum UiaHom peopianusayuje u Ha-
cliasuitiu Hociiyiax 1o panuje iogHeitiom ipegnoiy iosepuoua 3a oisaparoe
citie4djHol HOCHLYUKA HAG JYHHUKOM.

Ako ucitiu fiosepunay, uckopuciiu oenauitherwe u3 unana 58 3akowna
0 cilie4ajy u tiosyue iipegrnoi 3a fokpeuiarse Cille4ajHol HOCHLYyUKa HAg gyxc-
Huxom, cyg he obycifiasuitiu Gociiytiak 1o Upegrnoly Hosepuoua u 3aium
6u 1o tipegnoiy ciliedajHol gyiHuka cliposeo HOCHiyiax o ogpegbama .
159-160 3akona (y3 apumery ouwiniux ogpegaba Koje ce ogHoce Ha HOCHAYHaK
peopianusayuje u3 unana 155-166 ocum un. 161-164 3axona).“

III IllTa je o6aBe3Ha cagp>KMHA YHANpPe[ NPUIPEeM/bEHOT IVIaHA
peopranmnsaunmje?

O6aBe3Ha cafip)KIHa yHAIIpeJl IPUITPeM/beHOT IVTaHa peopraHn3anje,
npensubeHa je 3aKOHOM TakKo ILITO Ce pery/auiie fia IOpef CBUX eleMeHa-
Ta Koju cy mpenBubeHn kao ob6aBe3HN, CBaKM IUIAaH peopraHusanuje Mopa
MIMaT! ¥ JOJATHY Cafp>KMHY KOja IIpeMa M3pMUYMTUM ofpenbdaMa 3aKoHa O
CTevajy IpefcTaBiba:
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1. HaBobemwe fa he moBeprony OZHOCHO BUXOBA NMOTPAKMBaMKa KOja
H1Cy ob6yxBaheHM IUTaHOM OMTM HaMMPEHV Ha MICTU HA4YMH U TIOf
UCTVUM YCIOBMMA Kao IOTPa)KMBama APYIMX IOBEpUIALld HUXOBE
KJ1ace,

2. moTnucaHe M3jaBe BeNMHCKUX HOBepmialja MO BPeJHOCTM IIOTpa-
KVBamwa CBaKe IVTAHOM NpenBubeHe Kiace, ja Cy car/lacHM ca cafi-
P>KMHOM IIJIaHa ¥ CIIPEMHH Jia I7Iacajy 3a IBEeroBO yCBajalbe,

3. M3jaBy CTedyajHOr [y>XKHMKAa O BepOJOCTOjHOCTM IIOfaTaKa M
uH}pOpMalja HaBeIeHUX Y IUIaHY,

4. mofaTKe O IMOCTYIKY INpUIIPeMeE IJIaHa peopraHusanuje yKbydy-
jyhu u mopaTke 0 mO3HaTUM ObaBelITeHUMA, JOCTYIHOCTY UHPOP-
MalyjaMa IIOBEpPMOLIMA U TOKY IIPEroBopa,

5. BaHpe[HM M3BEIITaj PEeBM30Pa ca CTabeM IOCIOBHUX KIbUTA YTBP-
hennx Hajkachmje 60 fHaHa Ipe MOFHOIIEHA IIPEJIOTa, ca Ipere-
JIOM HOTPaXKMBarba I IPOLIEHTYaTHNUM y4elnheM CBaKOT OBepHoIia
y oarosapajyhoj kiacu muaHa,

6. U3jaBy peBM3Opa WIM JMIEHLIMPAHOT CTEYajHOTr YIPABHUKA Jia je
IJIaH U3BOAJBUB U

7. M3BeIITaj 0 OYeKMBaHUM fHorabajuMa y mocnoBamwy 1 nperieq o6a-
Be3a Koje JOCTaB/bajy y poKy of 90 mana u mpenBubeHu HaumH
JMXOBOTI HAaMMpema.

IV [la mu je 06aBe3HO HacCIOB/baBamwe NMpeAIora Kao mpeiora
10 yHaAINper NPUIPEeM/bEeHOM INIAHY peopranmusanuje?

I[Tpu mogHOLIE Y MpefIora 3a IIOKPeTakhe CTeYajHOT MOCTYIIKA IO YHa-
npey MpUIIPeM/beHNM IUIAHOM peopraHmsalije, Mopa ce U3PUUIUTO Y Mpefi-
JIOTy HAITIACUTHU Jia Ce TpefjIaxke MOKpPeTame CTeYajHOr MOCTYNKA Y CKIafLy
ca yHarpey IpUIpeM/beHUM ITAaHOM peopranusanyje. Crora Hiuje JOBOBHO
7la ce M3 Cafip)KMHEe CaMOT NOJHETOT M/IaHa, MOXKe 3aK/byIMTH Ja Ce Ipefia-
e CTevaj 1o YHAIpey| IPUIIPeM/beHOM IIaHy peopraHmsanyje, seh To Mopa
6uty 1 popMasHO HAI/IANIEHO Y IIPEMIOTY.

V IlITa ce MOpa JOCTAaBUTH Y3 IPENJIOT 3a CTe4aj IO YHAIpes,
NpUNPEeM/beHOM IUIaHy peopraHusanmje?

CrevajHu Iy>KHUK je 06aBe3aH [ja Y3 IPE/IOr 3a IOKpeTarme CTeYajHOr

IOCTYIKa IO YHaIpes, IpUIPeM/bEHOM IUIaHY peopraHusaliuje IHopHece U
I0OKa3 O TIOCTOjarby HEKOT Off CTeYajHMX pasjora Koju cy jseduHmcanm 4ma-
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HOM 11 3aKkoHa O cTedajy, IUTO 3HAYM JIa je Ay KaH Jja CaM JOKaXKe ITOCTOjarbe
CTeYajHOT pasJiora.

Creuajuu cypguja he no cryx6eHoj Jy»XHOCTM MM TI0 IpUMeROu 3a-
MHTEPeCOBAHMX JINIIA Of0AIMTH IIPEJIOT 32 MOKPeTamhe CTeYajHOT IIOCTYTIKA
Y3 YHAIIpes IpUIIpeM/beHN IUIAaH peopraHu3anyje, ako:

— OLIEHM J]a UCTU HUje y CKIaJy Ca 3aKOHOM,

- aKo IVTaHOM Hucy obyxsahenn noBepuory koju 6u ja cy obyxsahenn
IJIAHOM MOITIM [ja CBOjUM I7lacarmbeM YTUYy Ha OIIYKY O YCBajamby
IJIaHa,

— Y cCUTyauMju Kaja je IUIaH HEMOTIYH M/

- HeypeflaH, a HapOYMTO aKO HMCY IOIITOBaHe ofpenbe 3akoHa o
opramheHVM MOJHOCHONMMA, CafApKUHM U POKY 3a HMOKpeTarby
I/IaHa peopraHusanyje, a HeJOCTaly Ceé He MOTY OTK/IOHUTHU MK
HICY OTK/IOE€HU Yy IPUMMEPEHOM POKY KOjU je Oipefyo CTeYajHu
cynuja.

OsBakBa o6aBe3a 3a IIOCTyIambe CTEYAjHOT CyAMje IOCTOjM M aKO CYJ

YTBPAM Ja He IOCTOjM CTeYajH!U pasjior U3 WwiaHa 11 3akoHa O cTedajy.

Ha HaBefleHM HaYMH CTeYajHU CyAMja 3allpaBO BPIIN OLIEHY JO3BOJbE-
HOCTU "N HOTHYHOCTI/I II/TAaHA, KA0 I Bb€roBe 3aKOHUTOCTU y cxnany ca o;[pe;[-
6ama oBor 3akoHa. CaHKIIMja 3a M30CTaHAK HEKOT Off HaBeJeHNUX eJleMeHaTa
IO 3aKOHY je ofbadaj I/TaHa.

VI Koju je mocTynak 3a oTK/Iamame HeTOCTaTaKa yHaIpe
NpUNPEeM/beHOT I/IaHa peopraHusanyje?

Ako 1pu pasMaTparmy IpeiIoXKeHOT I/IaHA CTeYajHV CyAuja yTBPAU
fla TIOCTOje HeKV HENOCTAIM KOjy CY OTK/IOIBMBY, OH he 3aK/by4KOM Hajo-
XKUTYU TY>KHUKY Jia MICTe Y POKY Of OCaM JjaHa OTKJIOHW. YKOJIMKO HeTOCTallN
Oyzy oTK/IOmeHM Cys he HACTaBUTY IIOCTYIIAK IO IVIaHY. YKOIMKO, MebyTum,
Y OCTaB/BEHOM POKY CTeYajHM AY>KHUK He IOCTYIM U He OTK/IOHU HaBefeHe
HeloCTaTKe CTe4ajHM CyAuja he ogbanyuTy mpepior Kao HeypenaH.

VII IlocTtyname 1o yHanpep NpuipeM/beHOM IUIAHY
peopraHusanmje

Ynanom 159 3akoHa 0 cTevajy fedMHUCAH je IPETXONHM MOCTYIAK 32

yTBphMBame MCIYyIBEHOCTN YC/IOBA 32 MOKpeTame CTEYajHOr MOCTYIKA II0
yHaIpef, IpUIpeM/beHOM IIJIaHy peopraHusaliyje.
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Crevajuu cyauja y poKy Off Tpu faHa Of JlaHa IOJHOIIEHA ypef-
HOT TIpeJJIora 3a IIOKPETame CTeYaja II0 YHaIpes MPUIIPEM/BEHOM IIjIa-
Hy peopraHusanyje, JOHOCHU DeIlee O MOKpPeTarmy NMPETXOJHOT MOCTYIIKa
3a MICIUTKBaIbe UCIYHEHOCTU YCIOBAa 3a OTBapaibe IOCTYIIKA CTevaja II0
yHampeJ, IpUIPeM/bEHOM IUIAHY peopraHusalMje M 3aKasyje podmuTe 3a
OfTy4MBare O IIPEJJIOTY 1 I7acame o IIaHy. Ha HaBeeno pouniire cyzs o6a-
BE3HO II03VBa CBe IoBepuolie. Pounmre ce ofpkaBa y poky npensubenom sa
OKOHYaH€ NMPETXOJHOT IOCTYIIKA.

Ormac o mokpeTamy NPETXOJHOT NMOCTYIKA 3a MUCOUTHUBAMbE UCIY-
HEHOCTHU YCIOBa 3a OTBaparbe IIOCTYIIKA CTeYaja ca YHAIpPe[, IPUIIPeM/beHIM
IUIAHOM peopraHmusanuje, uspabyje credajHy cyamja ofMax IO JOHOIICHY
pelera 1 06jaB/byje ra Ha oracHoj Tabmu cyza 'y Cry>K6eHOM ITTaCHUKY
Perry6nmke Cp6mje, Kao 1 y HajMame TPY BUCOKOTMPAXKHA JTHEBHA JIMCTA.

[TogHOCWIaL, OFHOCHO TIIpeAjarad CHOCU TPOLIKOBe 00jaB/bMBama
oryaca, Kao U gpyre TPOLIKOBe Y U3HOCY Koju ofgpenu cya. IIpengnaray Mmopa
YIUTATUTH TPOLIKOBE Y POKY Off TPY AaHa Off JaHa KoOujama CyACKOT Hajlora.
Ilwp 06jaB/pMBaba Or/1aca Ha OIJIACHOj TaO/M M Y BUCOKOTMPa>KHUM JIVICTO-
BUMa je fia ce mro Behu 6poj moBepmiana o6aBecTy 0 MOJHETOM IIPEJIOTY,
3a CcTeyaj [0 YHAIpeJ IpUIPeM/beHOM IIaHYy peopraHmsalyje, fa 6u ce obe-
36euIa TPaHCIIAPEHTHOCT TOT MOCTYNKa M usberma mMoryha snoymorpeba,
OJHOCHO HaMEPHO M30CTaB/bakbeé HEKMX IIOBepuIalia.

CrevajHn cynmja je myXaH [ja ombaly IIPeIOr YKOIMKO CTeYajHN
OY>KHUK Kao Ipearad He IOJMIOXM IIpefyjaM TPOIIKOBa CTEYajHOTr MOCTYII-
Ka, Y CK/IaJly Ca HajJloroM Cyfia.

CagpxmHa ornaca KojuM ce o6jaB/byje IOKpeTare IPETXOFHOT II0-
CTYIIKa M3PUYNTO je 3akoHOM Aedumuucana. Llwp ormaca je ma ce Hajumpu
Moryhu Kpyr eBeHTya/lHNX IOBepMIalla yIIO3Ha ca HaMepoM JyXKHMKA 3a
IOKpeTame CTedaja y3 yHalpe[ IpUIIpeM/beHM IUIAaH peopraHusalyje, Kao
Y CafIp)KMHOM IUTaHa OJHOCHO ITPe[/IOKEHVM Ha4MHOM U3MMpema obaBesa,
Kao U Jja ce CBa 3a/[HTePeCcoBaHa JIMIIa I030BY Ja TOCTaBe CBOje IMpuMerde Ha
IpefyIor YHaIpell IPUIIPeM/beHOr II/TaHa peopraHusanje.

Kao cnopHo nuTame IOCTaBUIO Ce Y MPAKCH ¥ KO CHOCH TPOILIKOBE
ob6jaB/byBama OI7Iaca M KaKO IOCTYIA CY/, y C/y4ajy HeyIiaTe TPOIIKOBA.

ITpuBpennn amemanuoHM CYJ je YCBOjUO OATOBOP Ha OBO NNTame Ha
cegauum 9. 1 10.11.2010. roguHe.

»Y unany 159 3axoua o ciieuajy (y gamem whexciiy: 3akon) y ciia-
ey 1 je Gipoiiucano ga citiedajHu cyguja y poky og wipu gana og gaHa
ilogHoulerba ypegroi tipegnoia u3 4aana 158 060i 3akona, goHocu peuierve o
tuokpetarvy upeitixogHol Uoctiyiika 3a uciuiiusarbe UCUYyHweHOCHIU YC08a
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3a owisaparve UOCHLYUKA ciievaja y ckaagy ca yuaipeqg tpuiipemmwenum tna-
HOM peopiaHu3ayuje, KOjum 3axkasyje pouuuditie 3a ogny4uearee o tpegnoiy u
inacawe o UnaHy HA Koje Ho3uea cée to3Hailie Hosepuoue. Pouuwiitie ce 0g-
pxasa y poky tipegeéuherom 3a okoHuare upeilixogHol fiociiytika. Y ciiasy 2
je ogpehero ga oinac o Hokpeitiaryy HpeixogHol HOCHIYTKA 3a UCAUTUBAbE
UCUyreHOCHIU Y1084 3a otieaparbe HoCiilyiKa cileuaja y ckaagy ca yHaipeg
dpusipemmenum Unavom peopianusayuje, uspahyje citieuajuu cyguja ogmax
0 goHowlerwy peuierva u3 ciiasea 1 osoi unana. Y citiasy 3 je ogpehero ga ce
oinac u3 ciiasa 2 0601 unana objasmyje Ha 0inacHoj wabnu cyga u y ,Cuymu-
6erom inacnuky Peitybnuxe Cpbuje’; xkao u y Hajmaree Wipy 8UCOKOMAUPAN-
Ha gHeéHA NUCTLA KOju ce guciipubyupajy Ha yenoj iwepuitiopuju Peitybnuxe
Cpbuje. Tpowikose objasmusarea oinaca kao u gpyie wpouikose upenixogHoi
dociiyiixa u3 ciiasa 1 0801 unana, gyxcaw je ga upegyjmu ipegnaiaq y usHocy
Koju ogpeqgu cyg, a y poky og wipu gaHa og gama gobujarea cygckoi Hanoia.
Y cinasy 4 ucitioi unana je dpouucano ga y cny4ajy ga upegnaia4 He yunaivu
ipegyjam y poxy u3 ciiaéa 3 0601 unaua, ciieuajHu cyguja obyciiasuhe tpeiii-
X0gHU HOCTHYHaK U tipegnoi 0goayuiny.

Iocimyniarwe citieuajHoi cyguje je jacHo ogpehero Hasegenum ogpegbama
unana 159 3axona o citieuajy: cilleuajHu cyguja je gyxau ga y poky og wmpu
gaua og gama iogHoulerwa ypegHoli ipegnoia u3 4nana 158 0801 3akoxa, goxece
peuerve 0 UoKpelllary UPettixogHOT UOCTHYTUKA 3a UCUUTHUBAIbE UCTLYhEeHOCTHU
ycnosea 3a owléaparee Hociiyika cile4aja ’y ckaagy ca yHaipeq upuipemmveHum
inavom peopianusayuje; UCTUM peutervem ogpeguhe sucuny tpegyjma mwpoui-
Kosa UpetlixogHoi UoCctiyiKa; peulerve 0 HoKpetliary UpeixogHol Uociiyuxa
oinacuhe Ha oinacHy Wabmy cyga gaHom goHOulerbd; 0gMax to goHouiervy
pewterva (o ce moxce Wymauuiliu — Ucilioi gawa), cileudajuu cyguja he tio-
ceOHUM 3aK/bYUKOM HAZIOKUY Upegnaiavy (y KOHKpelliHoj cuiliyauuju o je
cilieuajHu gysHuK) ga y poky og wpu gana og gana gobujarea cygckoi Hanoia
yunamu ipegyjam wipowkosa ogpeheHux y HasegeHom peuiervy, y3 yiosoperoe
Ha ocneguue Hellocllyiiarwa u3 unana 159 ciias 4 — obyciasy upemixogHoi
dociiytika u ogbauaj tipegnoia.

Ykonuko dpegnaiau y ogpehenom poKy u3epuiu yiunawly Ha ume
ipegyjma WpowiKosa, citieudjHu cyguja he tpuiipemmweru oinac gociiasu-
wu pagu oinawasarea ,,Cnymbenom inacnuxky PC“ u y wpu eucoxoimiupar-
HA gHeeHA MUCIiA Koju ce gucilipubyupajy Ha uenoj wepuitiopuju Peiyonu-
ke Cpbuje, a axo tpegnaiad y ogpeheHom poKy He U38pwiu YUnawiy Ha ume
ipegyjma mwpowikosa, ciieuajuu cyquja he pewiervem 00yciiasuiiiu ipeinxog-
Hu docillyiax u tupegnoi ogbayuitiu.
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VIII Ilpumen6e Ha yHanpes NpUIpeM/beHN IIAH
peopranmusanmje

[Tpumen6e KojuMma ce ocropaBa Cafp>KuHA YHAIpel IPUIPEeM/bEHOT
IUIaHa, a HAPOYMTO OCHOB M BMCMHA IUIAHOM 0OyxBaheHMX IOTpaXkMBama,
TOCTaBIbajy Ce CT€YajHOM JY>KHUKY M HAJITIEXKHOM CYAY y POKY KOju HE MOXe
6urtu kpahm ox 15 gana o naHa o6jaB/pyuBama ormaca y Cry>kK6eHOM ITTacHM-
Ky Perry6rmuke Cpb6uje.

CreyajHy cyauja he HamoXXuTy OXHOCKOLLY IIPeIOra fja orIac 06jaBu 1
y MehyHapogHUM cpefcTBUMa MHPOPMICaba, YKOIUKO 1O eBUACHIVIU TyXK-
HIKA Ma ¥ IOBepUIalia ca CeAMInTeM BaH Teputopuje Penybnuke Cpbuje.

IX IIpeTxomHM NMOCTYNAK IO YHANpe, MPUIPEM/bEHOM IUIAHY
peopranmusanmje

ITpeTxomHy MOCTyNaK IO MPEAJIOTy CTeYaja y3 YHAIpe[, IpUIpeM/beHN
IUVIaH peopraHmsanyje Tpaje HajMame 30, a Hajsuile 45 gana. CredajHU
CyAiMja 3aK/bY4KOM MOXKE NPOJYXUTHM HaBeJEeHM POK 3a joul HajBumie 15
JlaHa, OHOCHO 0 Hajsuule 60 naHa, YKOIMKO 3a TO IIOCTOje pasno3y CI0Xe-
HOCTH ITOC/IOBaba M NYXXHUYKO MOBEPMIAYKOT OJHOCA Y BE3M Ca CTEYajHUM
IY>KHVUKOM, WIN HOTpebe NOCTyNama Mo InpyuMenbdaMa ImoBepuiala Ha yHa-
Ipef IPUIIPeM/beHY IVIaH PeopraHusalije, Kao ¥ ako je To IOTpebHO paxn
IOCTYIama CTeYajHOT NY>KHMKA 10 HAIOTy Cy/ia.

CrevajHM cyamja y TOKy Tpajama IPeTXOJHOr IIOCTYIIKA, MOXKe JMMe-
HOBATY NPUBPEMEHOT CT€YajHOT YIPAaBHMKA MM aHTAXKOBATH IPYra CTPy4YHa
JMna y 0uby yTBphUBama TaYHOCTY INOfjaTaKa U3 yHAIpes IPUIIPEM/bEHOT
IUTaHa MM Ha IpPeyIor IOJHOCKONA IIaHA OffpeAMTY 3abpaHy U3BpIIeHa
Ha o6e3b6ebheHoj n Heobe36eheHOj MMOBMHE cTe4ajHOT AYXHMKA. TpoIlikose
aHTa)XOBamba NPUBPEMEHOr CTEeYajHOI YIPaBHMKA CHOCH CaM IIOJHOCHIALL
Ipeqyiora, OfHOCHO CTedajHu Ay KHuK. OBanrherma IpYBpPeMeHOT CTeYajHOTr
yIpaBHUKA Cy 00aB/bame IOCTIOBA Y CKIAly Ca PEeleheM O IEerOBOM MMe-
HOBAIbY.

JKanb6a nportus pelerma 0 IMEHOBakbY CTEYajHOT YIIPAaBHNUKA U 00MMY
IETOBUX TI0CTIOBA U OB/allhera HMje JO3BO/bEHA, jep ce pajyl O IPOLeHN
CyZla Jia je MICTM HEONXOflaH pajy 3alITUTEe MHTEpeca IoBepusalia, OffHOCHO
pajM 3alITHTe MMOBUHE CTEYajHOr NY>KHUKA, U pajbaMa Koje je HOTpeOHO
IpeRy3eTU y TOM LUJbY.

YKonmuko credajHu cyfuja yTBPAM Ja HUCY UCIIYH-€HM YCIOBM 3a OTBa-
parbe CTe4YajHOT IIOCTYIIKA IO YHATIPET, IPUITPEM/bEHOM IJIAHY peOpraHu3alyje,
OH Y TOKY IIPeTXOHOT IIOCTYTIKA, HajKacHMje IeT JaHa Ipe Ofp)KaBambe po-
YMINTA 32 I/Iacarbe 110 yHAIpes IPUIIPEMHOM IIaHy PeOpraHu3anyje MoXe Jja
ofi6aIy IpeIor 3a MOKPeTarbe MOCTYIIKA.
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Crevajun cyauja je opnamheH u Aa ofpean 3abpaHy M3BpLIeHa Ha
06e36eheHoj 1 HeoOe3beheHo] MMOBMHU [yXXHMKA IO OFIyKe O YHAIper
IpUIPEeM/bEHOM IIAHY peopraHu3aluje.

X I'macame 1o yHanpep npunpeM/beHOM IVIAaHYy peopraHu3aiyje

Ynan 160 3akoHa O CTE€YajHOM IOCTYIKY PETyIuIle IJlacarmbe M0 yHa-
npesi IPUIIPEM/beHOM IITaHy peopraHmsanuje. 3a moTpebe Inacama cMa-
Tpa ce fla Cy cBe oOaBe3e CTeYajHOT JY)KHMKA JOCIeTie Ha JaH Offp)KaBarmba
pouniTa 3a raacame 3a mwiaH. [locrymajyhu mo 3axTeBy 3amHTepecOBaHMX
ML CTEYajHYU CyiMja MOXKe M3BPLIATY IPOLEHY BUCHHE IOTPaXKMBamba 3a
norpebe rmacama.

Vicxop rmacama o ImaHy Moxke 6utu crnenehm:

— YCBajame YHaIlpe[, IPUIIPEM/bEHOT IJIaHA peOpraHusanmje, y KOM
crydajy he cyauja pememeM MCTOBpeMEHO OTBOPUTHM CTeYajHU
INOCTYIAK, YTBPAUTK YCBajarbe YHANpe[, HNPUIIPEM/bEHOT IIaHa
peopranmsanyje u o06yCTaBUTU CTE€YAjHU MOCTYIAK, 300T ycBajama
YHaIpeJ IpUIpeM/beHOT IIJIaHa, WU

- HeyCBajame yHaIpe[ IPUIPEM/bEHOI IUIAaHa peopraHuMsaLuje y
KoM cnydajy he cTeuajHu cyamja pemereM OmZOMTH IpeAJIOr 3a
HMOKpeTamhe CT€YajHOT IOCTYIKA II0 YHAIpeN MPUIPEM/bEHUM IIIa-
HOM peopraHusanuje.

AKo je mogHOCH/IAL TIJTaHa ¥ TOKY IPETXOHOT IOCTYTIKA U3/ejCTBOBAO
Mepy 3abpaHe M3BpLIEHa y CMUCIY WiaHa 159 craB 8 3akoHa o cTevajy
moBobemeM y 3abmymy, Tako IITO je NMPMKA3a0 HeTauyHe MOJATKe O CBOjUM
AyTroBambMMa, OTHOCHO IPOIYCTHO Jla HaBefe MOJAaTKe KOji Cy Off 3Hadaja 3a
OJUTYKY CyZia, IIOFHOCU/IALL IIpeIora je y obaBesy fa HaKHa[V LITETYy Koja je
HOBEepMOLMMA IPOYy3POKOBaHA TAKBOM 3a0pPaHOM.

TporikoBe HacTase Off IOJHOIIEHA IIPEJIOra N0 YCBajaba MIaHa CHO-
CM TIOJJHOCH/IAL] II/IAHA, OJHOCHO CaM CTeYajHM JY>KHUK.

Kop ananmmse mocrmeguna ycBajama IJIaHa Ba)KHO jeé MMaTU y BUAY
u oppenbe wiaHa 167 craB 5 3akoHa O CTedajy KOjuMa je IpefBubeHo ma
YKOJIMKO je yHaIpel IpUIPeM/beHUM IUIAHOM peopraHusanuje obyxsaheHo
Heroctojehe moTpaxuBame WM TOTpaXuBawe Yy U3HOCY Koju je Behu
ol cTBapHO mocTojeher moTpakuBamwa, CTeYajHU [YXXHUK, IIOBEPUOLU
obyxsaheHn ycBOjeHUM ITaHOM, K0 ¥ ITIOBEPUOIIN Ylfja Cy HOTPaKMBarba Ha-
CTaJIa IIpe ycBajama IUIaHa, a Koju HUCy obyxsaheHu ITaHOM, MOTY OCIIOpH-
TU TaKBO [IOTPAXXMBalbe Y POKY Of TOAMHY [aHa Off JaHA JOHOIIEHhA pellera
0 noTBphuBamy ycBajama yHaIpey IPUIIPEM/bEHOT IUIAHA peopraHusanuje
TY>XOOM, IPOTUBTYXOOM W/IM UCTUIIAEM IIPUTOBOPA Y MAPHULIN.
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MoryhHocT yHampen npumnpem/beHOT IUIaHA peopraHusanyje y Io-
CTYIIKY yC/Ief AyTroTpajHe HecnocobHocTy mahama

IToce6HO je CIIOPHO y CYACKOj IIpaKcy OMJI0 MuTame — fja 1 je Moryhe
HOJHETY YHAIpes IPUIPEM/beHN IUIAH Yy IIOCTYIKYy IOKpPEeHyTOM 360r
AyroTpajHe HecnocoOHOCTY ITahama ¥ KOji je pefoc/ie]; ¥ Ha4MH IHOCTYTIamba
CyZla y TOM CIy4ajy.

Oprosop Ha To muTtame llpuBpenHyN anemanuMoHM Cyp yCBOjUO je Ha
cemuniu Opempema 9. n 10.11.2010. roguHe 1 UCTU I7IaCK:

»Ogpegbom unana 43 citias 1 3axona o citieuajy (y gamem texciiy 3a-
KOH) je ipotiucaxo ga ce citieuajuu iocimyiax okpehe ipegnoiom osnautherux
upegnaiaua.

Obasewitiere opiaHusayuje Koja ciposogu HOCHyHax UpuHygHe Ha-
inaitie, gocitiaspbeHo HAGReHHOM cygy y cmucny unana 150 cimas 1 3axo-
Ha tpegciliaempa UHUUUJATHU aKkili Kojum ce Hokpehe tioceban tociiyiax y
cnyuajy gyiotpajre HecilocoOHociu 3a tnaharee, peiynucan ogpegbama inase
X 3akona o ciieuajy y un. 150-154.

Ogpegbom unamna 150 citias 4 3akoua je Hponiucano ga #o upujemy
obasewiiliera U3 ciiaséa 1 0601 unana, citieuajHu cyguja tio cryinoeHoj gyxHo-
Citiu GOHOCU peulerbe 0 ToKpeitiarwy UpeiixogHol citieuajHol Hociuyiika y kome
ce ywmephyje u tiociiojare UpasHol unitiepeca tosepunaua 3a ciposoherve
citieuajHol HociiyiiKa, ¢ um wiitio cxogHo unary 151 ciias 1 3axkona cileuajHu
cyguja ucitium peuservem ogpehyje sucuny tpegyjma wpowxosa u pox og 60
gana og gana 00jasmpuearba peuierba y Kome tosepuoL Unu ClideuajHu gymHux
Mmoly wpanuitiu ciposoherve ciliedajHol UOCHAyTKA U WOMOKUTHU TUpegyjam.

Axo y poxy us unana 151 ciiae 1 060l sakona 6yge yiinahen ipegyjam,
cilieuajHu cyguja, cxogHo unamny 152 cias 1 3akona 6e3 ognaiarwa 3akasyje
pouuwiitie pagu paciipasmparea o Hocitiojarwy cilie4ajHoi pasnoia 3a oieaparve
citieuajnol toctyika. Y ciiasy 2 uciioi unana je ogpehexo ga ce y cny4ajy u3
citiasa 1 0601 unana, Ha gampu WOk HOCHiyiKa upumeryjy ogpegbe 0601 3axo-
Ha o oteapary u cliposohervy cilieuajHoi HociiyuKa.

Y unany 55 ciiae 1 3akona (iiog Hacnosom ,oénauthenu apegnaiauu”)
je apotiucaro ga ce wociiyiax uokpehe ipegnoiom tiosepuoua, gyrHuKa unu
MUKBUGAUUOHOT YTUDPABHUKA.

Ynanom 158 cimas 1 3akona, je UponiucaHo ga axo cille4ajHu gyi-
HUK UCiiospeMeHO ca UogHoulereM Uipegnoia 3a iokpeiiare cilie4ajHol
docilyiika flogHece yHaupeg upuiipemmer Unan peopianusauuje, y upeg-
7I0ly ce MOpa jacHo HA3HAYUIUU ga ce Upegnaxce Hokpeiiarwe citieddjHol iio-
Cllyilka peopianusauujom, y CKaagy ca yHaupeg UpuipemmpeHrum uUnaHom
peopianusayuje.

Jaitia je moiyhHoctil cilieuajHom gy#HUKY ga cygeKu UoCciilynax omnou-
He ca yHatipeg tpuiipeMbeHUM ULAHOM, ¥ KOME je 10 0CHO8Y geitiarbHe aHanu-

182



10-12/2011. Toppana Ajammnuep Ilonosuh (ctp. 173-183)

3e apyxuo apase moiyhnociiu 3a ocilieaperve yuma ciieuaja. Vlcitiospemero
ca ipegnoiom 3a ioxkpeiliarve CitieuajHoi ociiyiKa, UogHoCU ce U tpegnoi yHa-
upeg upuiipemmwenoi unana peopianusayuje; upegnoi ynaipeg upuiipemmperol
inaua peopianusayuje ce HogHOCU HAKOH Tipeiosopa gyiHUKa u osepunaua,
ipu uemy je 3a HogHowierve UAHA peopiaHu3ayuje HeouxogHa U cainacHocit
nosepunaua ca cagpiuHom inaxa.

Hognowerve ynaiipeg upuiipemmwenol tinana peopianusayuje ykasyje
Ha oiipegerberve HOTEHUUJANHOT CllleYajHol gyHHUKA ga 1o OCHOB8Y caislegaHe
cutilyayuje youu Kwy4uHe ipooneme y oc08arby U Upegnoiu Ha4UH peuasarea
wux upobnema. Y ogHocy Ha iinax peopianusayuje GogHeili HAKOH OMli6aparea
ciiedajHol #ocillyiika, yHaiipeg upuiipemmpenu Unax peopianuauuje gaje
moiyhHocii ga ce céu tipobnemu geiiamnHO AHATUIUPA]Y U TL0BEPUOUU U JyHc-
HUK yHaiipeqg goiosope 0 HAYUHY HUX0801 peuwiasarba U olipegene 3a mepe u
cpegcinisa Kojuma he ce Hajbpie u HajiiosorwpHuje Hocitiuhu yuwp Hociynxa.
To 3nauu ga he ce peopianusayuja cliposoguiliu ako ce wume o6e3behyje
110680/bHUje HAMUpPetbe o8epuUnaua y 0gHocy Ha 6AHKPOTICII60, a ocebHO ako
focitioje eKOHOMCKU YCTI08U 30 HACTHABAK GYHHUKOB0T T10CTI08aHbA.

Umajyhu y eugy ga cyg, iio obasewiitiervy HagnexHol opiana, peuiervem
iokpehe upeitixogHu cilleuajuu HoClyiak y kome ce ywiephyje tiocitiojarve
ipasHoi uniliepeca Toeepunauya 3a ciposohere cilieuajHol Hociiylika, a
ga y ociliasrmeHoM PoKy u 1o8epuouuy u citleddajHu gyiHUK moiy wpaicuiiu
ciiposoherve citiewajHol HoCHyuKa U HONOKUMY Upegyjam, o HeMa cMellitve
ga y ucitiom poky ciileudjHu gyxHuk, kao oeénauwhenu tpegnaiad, iogHece
ipegnoi 3a iokpeitiaree citiedaja y ckaagy ca yHaipeq upuilpemmpenum unaHom
peopianusayuje, HakoH ueia he cyg cliposeciiu Gocillyiiax o ogpegbama ui.
159-160 3akona (y3 apumery ouwiniux ogpegaba Koje ce ogHoce Ha HOCHAYHaAK
peopianusayuje uz unana 155-166 ocum un. 161-164 3akona).“

XI ITpumena oppenaba o peopraHusanyjn

Onpenbe 3akoHa O CTedajy KOjUMa je perylimcaHa peopraHmsaliyja
IpUMembYjy ce U Ha Hpelsior cTedaja [0 yHaIpel HMpUIIPeM/beHOM IUIaHY.
lsyserak cy ozpenbe KojuMa je nedMHMCAHO KO Cy OBlamrheHM MOJHOCHU-
OIM IUIaHa, ofipefaba O TPOIIKOBMMA IOJHOIIEHA I/IAHA peopraHusalyje,
ofipefibe 0 pOKOBMMA 3a IOJHOIIEHE IUIaHA peopraHusanuje, ogpende o
opmbaluBamy Ipeaora IVIaHa peopraHmusanuje u ofpende O pacmpaByu O
IUIaHy peopraHusanuje, jep cy obe ¢ase MOCTYIKa Apyraunje gepyHICaHe ¥
HOCTYIIKY II0 YHAIpeJ, IPUIPEM/bEHOM IIJIaHY.

Y npuMeHu yHaIpen NpuIpeM/beHN IUIaH pPeopraHn3anije, IoCTaBy-
he ce mpey; cymcky npaxcy jour MHOTra CIiopHa IIMTama, Ha Koja he oHa Mopa-
TU [a JA OATOBOpe.
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Ceemucnas JAHKOBII'h, mactep
pokropaHT Ha IIpaBHOM dakynTery YHuBep3urera y beorpany

ITPOBJIEM OATOBOPHOCTMW JABHE I'APAJKE 3A
HECTAHAK BO3WJIA N3 TAPAJKHOTI ITPOCTOPA

Pe3sume

Beh ce u3 camoi Hacnosa mosxe HACTY MUY ga ce unaHax 6asu Kpajre
upaximiuuHum Hpobnemuma, UUMAUMA Be3aHUM 34 CBAKOGHEBHU HUBO
ceakol tiojegunya. Ynanax ce, tpe céeid, 6asu Kéanupukayujom upasHol io-
cna Koju ce cknaila usmehy jasHe iapaxce Kao Upyxaoua ycayia u umaoud
603uUna Kao xopucHuxa renux ycnyia. Ogpehusarem tipasHe tpupoge 0601
iocna, gaje ce peuierve 3a 0gio80PHOCHL jasHe gapasice 3a HeCIAHAK 803UNA U3
wenoi dpociiopa. Pasmamipajyhu keanuguxayujy 06oi ipasHoi iocna, ayiwiop
ce CTLyHU aHanoiujom ca gpyium apasHum HocioeuMa Kao wito cy iocao 6an-
kapcxoi cea, ylocimiuitierncke ociiase, yckaaguuiitierd U 3axyia upociiopa.
Honasu ce go saxmwyuka ga je cpiicka cygcka épaxca y oinegy 0giosopHo-
citiu jasne iapasxce Heycknahena ca eaxcehum upasunuma. Taxohe, youasa ce u
HeycknaheHOCHi Ha peniayuju Hog3aKoHCKU aKili — 3aKOHCKU aKiil, ige ogryKe o
jasnum tlapkupanuwiniuma (Koje ce goHoce Ha HUBYo ipagosa) cagpxice ogpeg-
6e koje ogpuuy 6un0 KAKEY 0gi0B0PHOCHE jABHUX lapaxa 3a UAPKUPAHO BU3U-
no. Ha xpajy paga, tipegnasce ce KOMIAPOMUCHO peulerve ¥ 8Ugy OCUiypara og
0gi080pHOCTU jasHuX Tapaxa wuja 6u ce Upemuja GUHAHCUPANA U3 He3HATH-
Ho yeehaHe yeHe tlapkupareq.

Kmyune peuu: ogiosoprociti jasme iapasie, yiociiuillerocka ocilaea, CK/a-
guwilierve, Knay3yne ei3onepayuje, ocuiyparbe 0g 0goiosopHo-
ciiu.
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I YBop

Y morneny MaTtepuje OATOBOPHOCTM jaBHMX rapaxa y Pemy6muum
Cp6uju, curyauuja je cnegeha. Vimaornu ayromo6mia cMelITajy cBoje ayTo-
MoOuie y jaBHe rapaxke fobujajyhm mpu Tome mapkmHr KapTy, Kojy he mpn
HAIUIaTU IieHe KOpMIINeHMX yCayra IOKas3aTy, IUIATUTU LieHY U OfIBEeCTHU
ce u3 rapaxe. C 0031poM Ha KOHK/IY[EHTaH Ha4MH 3aK/by4MBamba yrOBO-
pa 0 rapaKupamy ayToMOOWIa, BTaCHUIM ayTOMOOWIa HIUCY Hajuemthe Hu
CBECHU TIOTIYHE CajIpXKMHE TOTA yTOBODA, Tj. HUXOBUX MpaBa U obasesa.'
Ibuma je BaXKHO fla y Tapayky CMeCTe CBOje BO3WIO U JIa 3Hajy KO/MKa je IleHa
TOTa, a 3aHEeMapyjy U He aHTULUIMNPajy HecpehaH enmmior BUXOBe capajiibe
ca jaBHOM rapaxoM. Ho, y ciny4ajy HacTaHKa TakBe cUTyalMje, KOHKPETHO
HecTaHKa mmm omTehema BO3MIa, HaCTaje TadyKa CIOpema u3Mehy BracHM-
Ka BO3WIA M jaBHe rapaxe. BacHUK rapaxmpaHor ayromobuna ce obpaha
jaBHOj rapaxku y Hazau fia he My ona momohu oko Hemwse cuTyanuje Koja ra
je 3ajiecna, anu jaBHa rapaxa ce orpabyje of cBera, UCK/bydyje CBOjy Ofi-
TOBOPHOCT IITO apryMeHTYje YHETOM KJIay3y/loM ocrnobohema of ofroBop-
HOCTM Ha MapKuHT KapTy. IlapkuHr xapra ce, MHaue, II0 IpaBUIy, Ipefiaje
B/IaCHUKY BO3M/Ia IPUINKOM 3aK/by4lBama YrOBOPa, OJHOCHO IPUINMKOM
y7acKa y rapaxy.

Kopen mpo6rema OfrOBOpPHOCTM jaBHe rapake HaJa3M ce ca jefHe
CTpaHe y He3aKOHUTOj IIPAaKCH CYJIOBa, a ca Ipyre Y HeCK/Ia y OA3aKOHCKUX
akara ca 3akoHoM. ITocToje Beoma jacHe HOpMe 3aKOHA O OO/MIUTALIMOHUM Off -
HOCMMa Koje yTBpDyjy OfirOBOpPHOCT jaBHe rapake 3a HeCTaHAaK BO3WIA (L.
729 300) u koje yckpahyjy mpaBHy cHary kimaysyaama ersoHepanuje (4.
727 n 265 300) xoje one kopucre.” Takobhe, mocroje u mocebHe ysance y
TYpU3My KOje OBy 3aKOHOM yBeJleHy OfiTOBOPHOCT jouu Buuie paspalbyjy. Ho,
C pyre CTpaHe, BU/bUBA je ounrnenHa Heycknabenoct Omnyke Ipama beo-
rpajia 0 jaBHMM MapKMPaIMIITAMA Ca IIOMEHYTUM WIAaHOBMMa 3aKOHa O 00-
JUranyuoHuM ofHocuma. OHa mmopude OATOBOPHOCT jaBHe rapaxke yTBpheHy
3aKOHOM O OO/MUTALMOHVM OIHOCKMA YMMe JI0a3M II0f, KPUTHUKY Jja Kao He-
3aKOHNTA He CM€ OCTaTH y NIPAaBHOM CHUCTEMY.

PemaBajyhu onmcanm npo6bnem, npso he ce mohu ox yrBphusama
IpaBHe IPUPOJie Tapa>kKHOT MOCTIA, Tj. OFf OATOBOpA Ha MUTambe fIa I Taj Io-

1 Y campxuHM paja Ha NOjefVHMM MecTuMa 6uhe kopuiheHu TepMMHM Kao IITO Cy
iapaxcuparve, iapadxcep, iapaxnu iiocao. HaBegenn TepMUHM IIpeCTaB/bajy CYNCTUTY-
Te 3a jaBHY rapaxy (iapaxcep), IpaBHY MOCA0 KOjU CK/IAIAjy jaBHA Tapaka ¥ HeH KO-
PUCHMK, a KOjUM Ce jaBHa Tapaka ob6aBesyje la Ipyka yroBopom mpensubeHe ycmyre
(iapaxcupare, iapaxru iiocao). TepMuHU ce y pajjy KOPUCTe Y HETOCTATKy aJeKBaTHe
3aKOHCKE TEPMUHOJIOTHje 3a IOCMaTPaHy MPaBHY I10CA0.

2 3akoH 0 obnuranuonnM ogHocuma (Cnysmcbenu nucii COPJ, 6p. 29/78, 39/85, 45/89 -
onnyka YCJ, 57/89, Cnymbenu nuciti CPJ, 6p. 31/93, Cnymbenu nucim CLIT, 6p. 1/2003
- YcTaBHa IOBesba; labe ¥ dycHoTama: 300).
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Cao 3aycTa 3acay)Xyje 3aKOHCKM TPeTMaH yIOf00/beH yrOCTUTE/bCKOj OCTa-
BJ ITyTeM KOTa Ce, y CTBapy, YCTAHOB/baBajy HOBE BPCTE OCTaBe Kao IITO CY
rapaxHa n 6omanuka. [Jame he 6utu mpykena marepujanHa u dopmanHa
JeTUTMMALMja CTaBa fja Kaaysyne ocobobhema of OATOBOPHOCTH He CMejy
MMaT! TIPaBHO MejCTBO y rapakHoM mocny. Ha kpajy he ce mpemmoxurn
KOMIIPOMIC y BUYy OCUTypama jaBHe rapake 3a C/y4aj OATOBOPHOCTH, KA0
VIHCTUTYT KOjU MIPETH fja CYICTUTYULIe rpahaHCKy OATOBOPHOCT.

IT IIpaBHa mpupopa rapa>kHor 1mocna

1. YBop

YnHu ce ja 0ATOBOD Ha MMTarbe O OATOBOPHOCTU jaBHE rapaXke 3a He-
CTaHaK ayTOMOOW/IA /Ie)XM Y TIPAaBHOj IPUPOM YTOBOPA KOji OHA 3aK/byuyje
Ca B/IACHMKOM BO3W/Ia, KAO KOPMCHUKOM IbeHe ycrmyre. Taj onrosop, 3aBuCcHO
Ofl KOMIIJIETHOT YMIbEHMYHOT CTarba KOje MY je MOJJIOra, MOXe MIMAaTyu CBOjy
YKOPEEHOCT WM Y YTOBOPY O 3aKyIy MM Y YroBOpy o ocrasu. IIpumm-
KOM TIPaBHOT KBaMM(UKOBamba FAapaKHOT NOCA yBeK Tpeba MMaTy Ha ymy
036M/bHOCT OBE MICAOHE Pajiibe, C 063UPOM J1a ce YTOBOPY O 3aKYITy U OCTa-
BU [MjaMeTPATHO PaslMKYyjy y IOINiefly NpaBHUX mocnepuna. OHuM ce jacHO
PasnuKyjy IPBEHCTBEHO IO PAa3IMIUTOM TPETMaHy CTBApM KOja je IPefMeT
yroBOpa, MaKo JI0 HejaCHOT pa3MMKOBamba Mo)Kke Johy KoJ MpaBHMX ITOC/I0BA
Kao IITO je TapaKH!. YIIPaBO Ta HEjaCHOCT YMHM OfTOBOP Ha IUTakbe IpaB-
He MpUPOJie TapaXKHOT MOC/a TeXMUM, a/i HE M Marbe U3BECHUM.

2. Ilojam jaBHe rapaxke

IIpe ynymTama y nospobnuje kpamiduKoBame rapaykHOT IOC/a T10-
TpeOHO je meuHMCATH jaBHY rapaxxy Kao CybjeKT yroBopa KOju ce ca Ko-
PUCHIKOM IeHUX YCIyTa 3aK/bydyje U Kao 00jeKT Y KOju KOPUCHUK yCIyra
CMelITa CBOje BO3WUJIO.

[Ipema cprickoM NMO3UTUBHOM IIpaBy, ucnobeHoM y Omnyun Ipana be-
orpajia O jaBHMM MApKUPATUIITHMA, HY)KHO je Pa3IMKOBATH OMIITA Off IO-
CeOHMX jaBHUX TapKupamumiTa.’ OUuiium GapKupanumiiiuma ce CMaTpajy
JIeTIOBM KOJIOBO33a, TPOTOApa, Kao 1 Apyre caobpahajue mospimHe Koje Cy
noce6HO obernexeHe Off CTpaHe JIOKATHMX B/IACTH 33 MApKUparbe MOTOPHMX
Boswra.* Ca ipyre crpaHe, foce6Ha AapKupanuuiiia cy o6jeKTy u MOBpIIN-

3 Opnyka o jaBHuM napkupammruma — gabe OJIT (Crnyxbenu nuciti ipaga beoipaga, 6p.
18/2003), o, 17.07.2003. ropyuiHe Koju je, MHAYe, JOHET Y CKIafly ca WiIaHOM 13. 3akoHa o
KOMYHa/THUM fienatHoctuMa (Cryxbenu inacuux Peitybnuxe Cpbuje, 6p. 16/97 n 42/98),
9. 3.

4 OJII, un. 4.
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He ypehenu u rpahenn 3a nmapkupame MOTOPHUX BO3WIA Ca KOHTPOINCAHUM
yackoM u u3mackoM Boswia.” KOHTporma ynacka u usacka ca moce6HOT map-
KMpa/IMIITA BPILY Ce MIOCTaB/babeM paMIle U M3IPajitbOM WM IOCTaB/balbeM
objexTa 3a Harlary. IToceOHa mapkupanuimuTa Cy, y CTBapu, OHO IITO Ce
OCJIOB/bABA jA6HOM 1APANOM Yy OBOM pafy.

Beh ce u3 oBako cymapHor feduHICama OMIITUX 1 OCEOHNX MAPKI-
pa/IMIITa MOXe YBUIETH Jia pas3imnka Mehy muMa Huje Mana u, ucrnocrasuhe
ce KacHUje, Ja je Ta pas/iuKa jefaH of K/bYYHUX (PAaKTOpa IPUINKOM
kBaymduKalyje rapaxHor mnocia. Ha oBoM MecTy ce MoxXe IIpejyAuLMje/THO
pehm fma je rapakHM IOCao 3aKyn Kajl y HbeMy y4ecTByje OIIITe IapKypa-
JIMIITe, a J1a je 0CTaBa KaJ| y leMy y4ecTByje moce6Ho mapkupammre. Ofro-
BOp Ha IMTame 3alITO U M3 KOjuX pasjora 6uhe npys>keH y HaCTaBKy paja.

3. la mu je rapaykKHM Mocao 3aKkyn (mpocropa)?

YroBop o 3akymy (mpocTopa) IpefcTaB/ba 00nMUranujy y Kojoj je sa-
KyTofiaBall Iy>kaH fla o6e3befy MpocTop, a 3aKymall fia IIaha 3aKyImHMHY.
Jedunnimja moca 3akymna cTBapa Aabe NMOCIEANIe U Ha IUIAHY OATOBOP-
HOCT! 3a omreheme/HecTaHaK CTBapyM Koje 3aKyIal] YHOCH y 3aKyIUbeHU
npocrop. Ty oroBOPHOCT IO PENOBHOM TOKY CTBapy He CHOCK 3aKyIIOfja-
Ball, jep je OH 3aKyIIly M3HajMuo npocrop Hap kojuM he yoynyhe (mok Tpaje
3aKyIIHYM OJHOC) [IpXKaBMHY MMaTy 3akyman. [lakie, o6aBesa 3aKyIopaBIia
IIpecTaje CTaB/balbeM Ha paclojarame 3aKyIly IpefMeTHOr IPOCTopa Haf
KojuM he OH MMaTu #p>kKaBUHY, ¥ TO KaKO HaJ UM, TAKO ¥ Ha CBEMY IITO
yHece y mera.

IToBe3yjyhm oBo yommTeHO pa3Marpame II0C/Ia 3aKyIa ca TeMOM OBO-
ra paja Jolas3y ce 40 K/bY4HOr IpoOIeMcKor nuTama. [la i je jaBHa rapa-
Ka 3aKyTIOfiaBal] IPOCTOpa KOPUCHUKY HbeHe ycryre? Onrosapajyhm Ha oBo
IyUTabe MOPaMO Ce IIPBO CYCPECTHU Ca [IBe pasINynuTe BPCTe jaBHUX ITapKupa-
JIMINTA, Off KOjMX je jefjHa OIIIITe, a APyTa MOCeOHO MapKUpPaINIITe, Tj. jABHA
rapaxa y yxem cmuciy. Kako je omnmre napkupanmiiTe, y CTBapu, OTBOPEH
YIMYHY IIPOCTOP KOjY HUKO He KOHTPO/INUIe OMI0 KaKBUM (PUSUYKUM Cpef-
CTBUMA, TAKO ce MOKe Beh caa TBpANTY [ja CMeIITame BO3NMIA Y Taj IPOCTOP
HpefcTaB/ba 3aKyl TOr MpocTopa. Pasmosn 3a oBy TBpAmwY Mory ce Hahm y
ToMe Ja ,,ITapkuHr cepBuc, kao npenysehe Koje je HaaIEKHO 3a Taj IPOCTOP,
HeMa MOTYhHOCT ¢u3nyke KOHTpO/Ie yIacka M M3/Iacka BO3MIA U Ja, Ipe-
Ma TOMe, HeMa HU JIp>)KaBMHY HaJj BO3MJIOM KOje ce Hajasu y TOM IIPOCTOpY.
Jlp>xaByHa HaJ IpeIMETOM YTOBOPA jé KOHCTUTYTUBHM U K/bYYHU €/1€MEHT
ofi 4mjer he mpucycTBa MM OfCycTBAa 3aBMCHUTH IIpaBal] KBanmuukanuje
rapa’kKHOT MOC/A.” YKOMMKO TIOCTOj| Jp>KaBMHA HaJ BO3WIOM, YTONMUKO he

5 OJII, un. 5.

6 John E. Adamson, Law for Business and Personal use, seventeenth edition, Thompson —
South Western, Ohio 2005, ctp. 286.
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Ce TapaKHM II0CA0 CMATPATV OCTABOM. Y C/Iy4ajy OIILITEr IapKMUpajnIITa,
»I[apKMHT cepBUC” MMa Ap>KaBUHY HaJ IPeIMETHUM IIPOCTOPOM CBe IOK U
caMo JIOK OH He OyJe 3ay3eT HEKMM BO3WIOM. Y TOM TPEHYTKY Ap>KaBMHA
HaJl KOHKPETHUM OIIIITHM ITapKMPAIMIITEM ITIpenasu ca ,IlapkuHr cepBuca“
Ha MMaolla BO3WIA, YMMe ce MCK/bydyje MoryhHocT fa ,IlapkuHr cepBuc”
MIMa p)KaBUHY HaJ{ BO3WIOM, a TMMe U OTOBOPHOCT 32 HeroB HeCTaHaK.

Kako je cuTyanuja koja ce Tude MoC/a ca OMIUTUM NMApPKUPAIUILITEM
jacHa, To ce He 61 Moro pehn 3a mocao ca MOCeOHMM MAPKMPATNIITEM, Tj.
jaBHOM rapakoM. IToce6HO mapkmpanmiuTe Kao TaKBO MMa KOHTPOIY Haj
MAapKVHT IPOCTOPOM He CaMoO 3a BpeMe JIOK je OH YIPaKibeH, Hero U Kaja
je VICIyheH KOHKPeTHUM ayTOMOOMIIOM, jep mocenyje cebu cBojcTBeHy Moh
KOHTPOJIE y/IacKa U M3/1acKa BO3WIa U3 LieJIOKYIHOT mpoctopa. OBO je yjerHo
¥ K/bYYHa pas/MKa II0CeOHOT MapKUpalInIITa IpeMa OIIIITEM, jep OIILITe Iap-
KUpA/AIITe Y/HOM 3ay3MMamba IPOCTOpa Iyou Ap>KaBUHY HaJ, KOHKPETHUM
HapKVHT IPOCTOPOM, @ THMe U MOTyhHOCT 3a Jp)KaBUHY Haf, ay TOMOOW/IOM.
Jlaxse, jaBHa rapaka 3ajp>kaBa Ap>KaBMHY HaJj MApKUHI IPOCTOPOM U Ha-
KOH HbeTOBOT 3ay3MMaiba KOHKPeTHUM ayToMobmnoM. OBoO je KBaIuTaTMBHA
pas/mKa Koja Jjaje 3a IIpaBo Jja ce pasMMIIba y IIPaBIly MMa JIM jaBHA rapaxka
Ap>KaBMHY HaJl BO3WIOM Y BbY CMEIITEHNM.

4. Vima v jaBHa rapaka gp>KaBMHY HajJ ayTOMOOMIOM?

Jleo amMepudke IpaBHE TeOpMje CMaTpa [la jaBHa rapa’ka HeMa JpiKa-
BUHY HaJl BO3UJIOM U Jia, CTOTa, II0CA0 y MUTamY HIje OCTaBa aKo je BIACHUK
ayToMoOM/Ia IOHeO K/bydeBe yhasbaBajyhy ce of BO3WIa HaKOH IITO ra je
napkupao.” OBakaB CTaB OHM O6PA3NAXKY TUMe IITO je APKABMHA HAJ| TIPe]I-
MeTOM OCTaBe OMTaH eleMeHT yroBOpa O OCTaBM, a IOIITO Ce K/by4YeBU Off
ayToMoOWIa Kao cuMOonusanyja gp>KaBuHe HaJ HBUM U Jja/be Hajmase KOf
B/IaCHMKA, 110CA0 y IUTAY HHje ocTaBa, Beh 3aKyIl, jep jaBHa rapaka Hema y
nocefy K/by4deBe Off TapKUPaHOT BO3WIa. AKO OM MX BIACHMK BO3IJIA OCTa-
BIO jaBHOj rapaxxu, oHfa 6u ce 6e3 Behux remkoha mocao mMorao oxBamm-
b1KoBaTU Kao 0CTaBa, jep OM jaBHa rapaka y TOM CIIy4ajy MMaja Ap>KaBUHY
Ha/J| IIpeMeTOM OCTaBe, Tj. BOSUIIOM.

MebyTnm, mocmaTpajyhm cutyarujy y Be3au rapakHOT Ioca caMmo Ha
OBaj HauVH, MCIYILITA Ce U3 BUJA Ja Cy K/by4eBYU caMoO jefHO oy Moryhmx
(naxo jemuHO 7eTayHO) CpeficTaBa ylIacKa y BO3M/IO U HeTOBOT aKTMBMpPamba.
YBubajyhn ma moctoju Buie HauMHa 3a CTaB/barbe ayTOMOOMIA y aKTUBHO
CTame, a He CaMo ITyTeM K/byda, MOXKe ce fohy [0 3ak/bydka Jja [pXKaBUHY
HaJl BO3JWIOM JMMa CBaKO OHO JIMIle Koje Iocenyje HeKn of Moryhux HaumHa

7  Henry R. Cheesman, Contemporary Business Law, 3rd edition, Prentice hall, New Jersey

2000, ctp. 854; Len Young Smith, Gale G. Roberson, Business Law, Volume one, West
Publishing co., Chicago 1958, ctp. 362.
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y/macka y Bo3uIo (M leroBOT aKTVMBUPaba). JacHO je fla ce He 61 cMea OBaKoO
€KCTEH3VBHO TYMa4dMTH Ip>KaBMHA HaJl BOSUJIOM, a/Ii je ICTO TaKO jaCHO fia
ce OHa He CMe TYMAa4MTI HY TaKO PECTPUKTUBHO, IIyTeM jeIMHCTBEHOT Jp>Ka-
olla K/by4a Off BO3WIA. AKO Ce y3Me 3a IpUMep KpaJ/bMBall BO3M/IA CMENI-
TEHOT y jaBHy rapaxy, gohu he ce o 3akpyuka jja je HakoH Kpabe jemuun
Ip>Kajal, Bo3ula JIONOB, MaKO OH Y TMM TPEHYLIMMa He Ioceyje KIbydeBe Off
ayromo6ua.® Ha Taj HaumH ce KOMIUTMKYje CUTYyaIlija ca K/bydeBUMa ayTo-
MoOWIa Kao IpeCcyIHOM UYMIEHUIIOM 3a popMuparme Ap>KaBUHE HaJ BO3MU-
noM. VicroBpeMeHO ce 0TBapa Iy T 3a pasMUILbatbe y IPaBIy Jla MOX/Ia jaBHa
rapaka uma Ip>KaBMHY HaJl BO3W/IOM (M1aKo HeMa K/bydeBe BO3W/Ia) ¥ TO aKO
He JMCK/bY4NBY, a OHO OapeM 3ajeSHMYKY ca BIACHMKOM BO3mIa (gp)kaoleM
KkbydeBa). Kaga 6u ce cienmo Taj mpasaii 1o Kpaja, JOIUIO 61 ce 1o CXBaTamba
Ia ce 4YMHOM CMeLITama BO3WIA Y jaBHY apaky CTBapa 3ajeflHMYKa Jp>KaBU-
Ha Hajl BO3wIoM usMeby jaBHe rapake u B/IaCHNKA M Ja je U jeflaH M APYyTU
Cy6jeKT MOTy BpHIMTM Ha CBOj Ha4yMH. JaBHA rapaxa je GM3M4KM IPUCHUjA
ca BO3WIOM, jep je OHO CMEIITEHO Y IPOCTOP Hafl KOjUM OHA M [jaj/be MMa K-
CKIy3uBHY KOHTpony. Ca ipyre cCTpaHe, BTAaCHUK je GYHKIIVIOHA/THO ITI0Be3aH
ca BO3WJIOM, TaKO Jla Cé OHO MO)Ke CTaBUTU Y IIOTOH HAa yOoOM4ajeH HauMH
CaMo y3 HeroBy acUCTeHLHjy (Tj. myTeM K/byueBa KOje CaMO OH IOCenyje).
OBaKkBOM pacIIofie/IoM Y/IOra, jaBHA Tapaka M BIACHMK BO3WIA Cy ymyheHn
jemHO Ha IPYro Kako 61 OCTBApWMIM CBPXY ITOC/IA 360T KOora Cy ce M IoBe3a-
. 3aro je HajupaBuiHuje pehu ga OHM MMajy 3ajefHUYKY ApXKaBUHY Ha
BO3WJIOM, KOja je MHaJe /JOBOJ/bHA Jja Ceé M3BPUIM KBamMduUKalyja HIXOBOT
OJJHOCa Kao OCTaBe U JIa Ce jaBHa rapaka YYMHM O[TOBOPHOM 3a HeCTAaHaK
ayToMOOM/Ia U3 HEeHOT IIPOCTOopa.

5. 3aK/bY4HO O ,,3aKYITHOj“ MPUPOAY Tapa>KHOT IMOCIA

Ha xpajy, Bajpa mcrahm aprymeHTanujy craBa (JOHeK/Ie IIOTpell-
HOT) CpIICKe CyJiCKe ITpaKce y HPU/IOT TOMe Jja TapaKHM M0Cao HUje OCTa-
Ba, Beh saxyn.” Haume, umajyhu y Bumy ma ce ocTaBOmpuMAIl TIPUTUKOM
3aK/by4MBama YyTOBOpPa O OCTaBM ObOaBesyje /ja CTBAp NPMMM, 4yBa M Bpa-
T y NIPUM/bEHOM CTalby, CPICKM CYIOBM TBpPJ€ /la jaBHA Trapaka He Ipey-
3uMa TakBy o0aBe3y IIOBOJOM IapkupaHor ayTomobuma. IlltaBume, mo
CXBaTamy CPIICKOT CY/ICTBA, jaBHA Tapaka Ty 006aBe3y M3PMUYNTO UCK/bYdyje

8 ¥V mpwor ToMe fa je I0NOB jenuHM (HENOCPENHM) Ap>Kanall YKpajieHe CTBapy BUJETU
ko Muoppar Opmuh, O6pen Crankosuh, CitisapHo @ipaso, Homoc, beorpan 2004, ctp.
33.

9  IlIpecyna Bpxosnor cyma Cpb6uje, Rev. 4129/2003 ox 17.12.2003. ropusne; IIpecyna Bu-
nrer TproBUHCKoOr cypa, Ix. 9488/2007 op 7.5.2008. rommue; Ilpecyma BpxosHor cyma
Cpbuje, ITpeB.-478/95 on 20.4.1996. roguue; JK. Jlatunosuh, ,,IIpakca BpxoBHor cyma
Cpb6uje, IIpaso u apuspega, 6p. 1-2, 1996, ctp. 122.
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craBpajyhn cebe (jefHOCTpaHMM YMHOM) TaKO Yy IIOJIOXKAj HIPOCTOT 3aKy-
nomasia mpocropa.'’ Mehytum, Bupehe ce xacHuje, Huje TOBO/BHO caMo
jeHOCTPAHO M3OMUITUTY cebe M3 HEKOT IOIoKaja a 6u ce 6110 y Apyrom —
HIOBO/bHIjeM II0JIOKAjy, HAPOUMUTO aKO Ce MMa y BUY HEpaBHOIIPABHYU OJHOC
YTOBOPHUX CTpaHa.

6. [la mu je rapa>kxHu 1mMocao ocrapa?

Jla 6u ce TayHuMje OATOBOPM/IO HA OBO NUTAIbE NPETXOHO Ce MOopa
PasjacHNUTH IUTa YTOBOP O OCTaBM IOfipasyMeBa U KOje IPaBHE MOCIeNuIe
HOCK ca cOO0M. YTOBOp O OCTaBM je IBOCTPAHM IIPAaBHY MOCAO IyTeM KOra
ce ocTaBoIpMMaIl ob6aBesyje a IPUMM, YyBa ¥ BPaTU Y IPUM/BEHOM CTalby
CTBap Koja je mpeiMeT ocTaBe. AKO ocTaBonpuMary He 6yae 6uo y moryhHocTn
7la BpaTy CTBap KOja je IpeaMeT OBOT II0C/Ia, OH/A he 6MTH ofroBOpaH ocTa-
BOJAaBIly 3a IeH HecraHak. IIpemycioB ofroBopHOCTM OCTaBONpMMIJA 3a
HeCTaHaK CTBapy M YOIIIITEe IIPefyC/IOB 3a VM3BpIIelke obaBe3a U3 yropopa
0 OCTaBM je Ap>KaBMHA IpefMeTHe cTBapy. Y BehuHuM cioydajeBa kapja je y
NMTakby KITACUYHY 110CA0 OCTaBe HMje MpoO/IeM YTBPAUTH OCTOjarbe JpiKa-
BUHE Ha CTpaHM ocTaBompumua. Mehytum, ako ce y cdepy mocmarpama
CTaBU jaBHa rapaxka (kao Moryhu mpeTeHJeHT Ha CTaTyC OCTaBOIPUMIIA),
nojasuhe ce ogpehenn npobrem npunrKoM yTBphuBama uMa u OHa MU He
Op>KaBUHY HaJl BO3WIOM NAapKUMPaHUM Yy HeHoM mpocropy. Ilopcetumo ce,
HO3UTHMBHO OfiroBapajyhm Ha muTame MMa /M jaBHA rapaka Jp)KaBUHY Haf
BO3M/IOM, 1o61he ce OroBOp ¥ Ha MMTambe IMpaBHE KBaIMQPUKAIMje rapax-
HOT IIOC/Ia — JIa je TO YTOBOp O OCTaBM M, CXOZHO TOME, JIa je jaBHa rapaxka
OITOBOPHA 32 HECTAHAK BO3WJIA U3 IEHOT IIPOCTOpa.

IIpeTxopHO je pedeHO fa jaBHA rapaXka MMa HEKy BpPCTY 3ajefHUYKe
Op>KaBUHE HaJ, NMapKUPaHMM BO3UIOM KOjy JENM ca BIACHMKOM BO3WIIA,
Tj. Ap>KaolleM K/bydeBa of ayroMobuna. To je oBOBHO Ja cTBOpM 0baBe-
3y jaBHe rapake fa 4yBa IapKUpaHM ayTOMOOWI U [ja OATOBapa HeroBOM
BJIACHMKY 3a IITeTy YKOIUKO Oynie yKpageH. MebyTum, cpricka cymcka mpaxk-
Ca y CBOjUM OfiTyKaMa ITOpUYe OBAaKaB CTATyC jaBHE rapake yIPKOC O4M-
DIefHUM (YMEBEHNYHUM) apryMeHTUMa y IPUIOT TOMe Jja oceOHa MapKu-
pamuiuTa (jaBHe rapaxke) MMajy Ap>KaBUMHY HaJ ayTOMOOMIOM M, CXOJHO
TOMe, []a je TapaXH! Mocao ocrasa. [la cTtBap Oyme ropa, CpICKM CyHOBM
UTHOPUILY eKCIUIMIUITHE 3aKOHCKe HOpMe KOje YCTaHOB/baBajy OITOBOPHOCT
jaBHe Trapaxe, Tj. Koje Tapa)KH) I10CA0 CMAaTpPajy aHAJOTHUM YTOCTUTE/bCKO]
ocrau.!! Omryuyjyhu y cnydajesuma y xojuma ce pasmarpa OfroBOp-

10  Jleta/pHmje 0 pasimIM NMOC/TA CKIAfMINTeRa (Kao KOMepIjaHe OCTaBe) U 3aKyIla BU-
metn Kop, Muxanno Bemumuposuh, ITpuspegro dipaso, IlpaBuu dakynrer y Cprckom
Capajesy, 2001, ctp. 360.

11 300, u1. 729.
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HOCT jaBHe rapake, CpICKI CY[IOBU IIOpUYY NPUMEBUBOCT WwiaHa 729 300
Ha TapaXH!U I0CA0, MAKO Ce Y TOM YIaHy U3PUYMUTO KaKe [ja C€ 3aKOHCKe
ofpenbe O YrOCTUTE/bCKOj OCTaBM CXOJHO NPUMEsyjy M Ha rapaxe.'” Jla
Ou ce Ha TeMe/baH HAYMH YBUJE/IO IIOTPEIIHO OJJIy4MBame CYLOBa Y OBUM
CIy4ajeBMMa, HEOIIXOJHO je YTBPAUTM IOCTOje /M CYIITMHCKe Be3e n3Meby
IIOC/Ia YTOCTUTE/bCKE OCTaBe M FapaykHOT MOCTIA.

7. YToCTUTe/bCKAa OCTaBa ¥ TapKHU 1TOCA0

CyouaBame rapa)XHOT [I0C/Ia U YTOCTUTE/bCKE OCTaBe, M3BEAEHO C 0031-
POM Ha JJOHeTe CTBApM Yy yTOCTUTE/bCKM 00jeKaT, HaCTasIo je Kao peakijija Ha
npecyny Bpxoszor cyga Cpbuje y jefHOM CIy4ajy pe/leBaHTHOM 3a Fapa)kKHU
nocao. IIpernusHuje peueHo, nopebheme HacTaje Kao peakijuja IOBOJLOM apry-
MeHTa BpxoBHor cyga Cp6uje na jaBHa rapaka Hije yIO3HATa ca UAEHTUTe-
TOM BO3WJIA U HeTOBOT BIACHNUKA U JIa, CTOTa, He 61 Tpebasa fa nma ob6aBesy
yyBarba TIpeMa HedeMy IITO ¥ caMa He 3Ha mTa je.'> Kommapanmjy osa jisa
IpaBHa IOCa 61 TpebaIo MoYeTU ca PasIMKOBABEM goHelux U ipeqatiiux
CTBapu y yrocturelbcku objexar.'* IIpegaitie cTBapy cy oHe cTBapu Koje Cy
JaTe YTOCTUTE/bY Ha YyBambe, KOje je yTOCTUTe/b IPUXBATIO [a YyBa I 32 Koje
OfirOBapa HEOTpaHMYEHO II0 0OMMY, a II0 OCHOBY — 00jeKTUBHO (6e3 063upa
Ha KpuBuny). Ca pyre cTpaHe, goHeilie CTBapu Cy OHe KoOje IyTHUK HOCU
ca coboM, TOHOCH UX KOJl yTOCTUTE/bA, a 33 KOje YTOCTUTe/b He MOpa HI Ja
3Ha Jja 6u ce ¢popMupana mpaBHA Be3a IOBOJOM HUX. YTOCTHUTE/b OfTOBa-
pa 3a MHTETPUTET IOHETUX CTBApM YaK M OHJA Kajia HUje 3HAO 3a HIXOBO
II0CTOjambe, BPCTY, BPEHOCT, OO/INK, BTaCHUIITBO... EberoBa oiroBopHoCT 3a
JOHeTe CTBApM je 10 OCHOBY 00jeKTMBHA (MCTO Kao y C/Iy4ajy ca IpemaTuM
CTBapMMa), a 1o 00MMy OrpaHMYeHa — OCUM Yy CIy4ajy /ia je yTOCTUTe/b Ha-
MEpHO OIITETIO IOCTa MOBOJOM JJOHETUX CTBapH, Kajia he 1 3a mux ofrosa-
paTy HeorpaHMYEHO.

OHO 1ITO Ce Ha OBOM MeCTy Y/HI pe/leBaHTHMM je MCTOBETAH I10/I0XKAj
yTOCTUTE/hA MOBOOM JOHETUX CTBApyM M jaBHE Trapake IIOBOJOM BO3MIIA.
Kaxo je BpxoBHu cyp kBam¢pukoBao, jaBHa rapaxa He Tpeba Ja oprosapa

12 3aHuMBMBO je fa moMeHyTH wiaH 729. 300 He mpouvpyje CXOfHy MpuUMeHy ofipenaba
0 YrOCTUTE/bCKOj OCTaBU CaMO Ha jagHe rapayke, HETO Ha Tapake yoIuTe, 1iTo he pehn
U Ha fpusaiiine. AKO ce y3Me y 063Mp fa Ce jaBHa rapaka CMeIITarmbeM BO3WIA ¥ CBOj
IpocTOp 6aBM Kao CTaIHOM KOMepIMjaHOM AelaTHouhy — HaCcympoT MpUBATHUM ra-
paxkaMa, YTO/IUKO je CTaB CPIICKOT CYACTBa HeyTeMe/beHUju, MMajyhu y Buny ma 300
HaMehe OITOBOPHOCT M IIPMBATHO] rapaky, KOja CMeINTake BO31/Ia He 006aBjba Kao CBOjy
JeMaTHOCT.

13 IIpecyma BCC, 6p. IIpeB.-478/95 on 20.4.1995. rongune; Kemko Jlatmnosuh, ,IIpakca
BpxosHor cyna Cpbuje®, IIpaso u tipuspega, 6p. 1-2, 1996, ctp. 122.

14  Bjexocnas IIImup, ,Yrocture/bcka ocrasa‘, Ananu IlpasHoi akynitieitia y Beoipagy, 6p.
3-5, 1978, cTp. 648.
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3a ayTOMOOWI, jep HM He 3Ha O KOM je ayTOMOOM/Ty ped M 4uje je OH Biac-
HMTBO. CIMYHO, a ¥ PAa3ININTO, YTOCTUTED, TaKoDe, He 3HA 3a MJEHTUTET
TDOHETUX CTBapy, MOXKJA YaK He 3Ha U Jja [IOCTOje, a OIleT OArOBapa 3a IbIXOB
HecTaHak. Kao jacan 3ak/pydyak u3 HaBefeHor nopebema Hamehe ce ma 6u
¥ jaBHA rapaxka Tpe6aja Ja OAroBapa 3a HeCTaHAaK ayTOMOOM/IA M3 HEHUX
npocTopuja. VI To y HajbmaxkeM CIy4ajy IO by, a HajTeXeM IO HBeHOT KO-
PVICHMKA, VICTO KaO YTOCTUTE/b 3 JOHETE CTBAPY — 00jeKTUBHO 110 OCHOBY, a
OTpaHNYeHo 1o o6uMy. MebyTum, ako y oBaj MO3auK CIMYHOCTU M Pa3/n-
Ka yHeceMO elleMeHTe MOMIYT TOra Jia je jaBHOj rapakKM IpyMapHa JIeTaTHOCT
CMeIlTabe BO3WIIA, NOK TO KOl XOTeujepa Huje C/Iy4aj ca IOHETUM CTBapu-
Ma I Jja jaBHa Tapa’ka BPIIM CBOje YC/TyTe UCK/bYYMBO 13 TYKPATYBHUX MOOY-
71a, TOK XOTenujep J03BO/baBa IOHOIIeHe CTBAPY 13 KOHKYPEHTCKUX nobya,
mobuheMo jacHy CIMKy pasIMYUTOCTY OB iBa MOC/A. TaKBa pasIM4nTOCT ro-
BOPM Y IPUJIOT OfIFOBOPHOCTH jaBHE Tapayke 3a MHTETPUTET Y By CMEIUITEHNX
BO3W/IA, @ IPOTUB OITOBOPHOCTM XOTe/Mjepa 3a JoHeTe cTBapu. Vako 6u ce
TaKaB TPeTMaH XOTe/lujepa MOrao OpaHuTU (IIOCMaTpaH y pelanuju crupam
jaBHe rapaxe), YMibeHnIja MOTyNHOCTY IIPUCTYIIA BETOBOT 0CO0/ba JOHETUM
cTBapuMa (M 3aKOHCKO pelllebe) OfI/TyYHO U jaCHO TOBOPY IIPOTUB TOT CTaBa.
Mnaxk, n nopep, Tora, yroCTUTEb je 4eCTO CIIPEMAH Jla Ha HECYMIbUB HAYMH
MOKa)Ke IIPMUXBAT TaKBe OfIFOBOPHOCTH, ITyTeM yCTAaHOB/beHa MAPKUHT IIpPO-
CTopa ycHpep cBOT 00jeKTa, a pagy Behe KoHKypeHTHOCTI. OOPHYT je cny4aj
Kojl jaBHe rapaxke. Iboj 6u ce mako morao Hahm OCHOB 3a OITOBOPHOCT, a
OHa He CaMo Jja He IpUXBara Ty OATOBOPHOCT, HETO ce e 4Yak u orpabyje
eKCIUIMLIUTHOM KJ/Iay3y/IoM ersoHepaumje. IlyreM mHcTpyMeHTapujyMa Kak-
BU Cy aJXe3MOHM YroBOp U HajipeheHM — MOHONONMMCTUYKM CTATyC, OHA Ce
HajIa3M y TOMOXajy fa (jeTHOCTpaHO) HaMeTHe KJay3yse KOjuMa VICK/bydyje
CBOjy OATOBOPHOCT, LITO je U3 IePCIeKTVBe 3aKOHAa OOIUIalMOHNM OfIHO-
cnMma aupeKTHo contra legem. To Ham cBe faje 3a mpaBo Aa 1M 6e3 EHOT
obaBe3nBama Jla YyBa BO3M/IA ¥ Ca HEHUM, CAMOBO/BHMM, UCK/bYUNBaHEeM
OITOBOPHOCTY, HaMeTHEMO OATOBOPHOCT 3a HecTaHaK Bo3mna. KoreHTHe
HOpME y YTOBOPDHOM IIpaBy yIIpaBo ToMe 1 ciy>ke. OHe IIOMaXxy Jja ce Ba-
criocTaBy (IIOBpaTy) paBHOTEXKA TaMo Tfe je oHa mopeMehena 1 To 6amr my-
TeM jeHOT Off TeMe/bHMX IIPVMHIMIA OOIUTalOHOr IIpaBa, MyTeM crnobope
yroBapama. 3aTo je OBfie, Y C/Iy4ajy jaBHe rapaxe, ¥ JIETUTUMHO U JIETAJTHO
Tl ce MpOoKJIaMyje HheHa OfIFOBOPHOCT.

ApryMeHT BuIlle y NIPUJIOT OfITOBOPHOCTY jaBHE rapake 3a HeCTaHaK
BO3WIA JoOuja ce ako ce 3Ha Jla YTOCTHUTE/b OfTOBapa 3a HeCTAaHAaK ayTOMO-
Owta ca mapKuHra/rapaxe, Koju je OH HaIpaBuo y cBpxy Beher komdopa ro-
cra. OBakaB peXxuM je ycTaHoB/beH [loceOHMM y3aHCaMa y TYpuU3My Koje je
2003. ropuHe poHena I[TpuBpenna komopa Cpbuje kao paspany u JOIyHY 3a-
KOHCKVX ofipefiaba o yrocturesbckoj octasy. llltauine, myTeM OBUX y3aHCU
ce cTBapa OATOBOPHOCT YTOCTUTE/ba HE CaMO 3a HEeCTaHAK IApKUPAHOT ay-
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TOMOOWIA, HETO U 3a IWeroBo omreheme, Kao U 3a MOBPeAy YHYTPAIIbOCTI
Bo3uma.'> 3aTo jomr BuITe WyM CTAaB CYICTBA O OJ[PUIIAMGY OATOBOPHOCTH
jaBHe rapake 3a HeCTaHAK BO3WJIA, aKO ce Ta CUTyaIuja yIopefo IocMa-
Tpa ca OAroBOpHOIINY yrocTuTe/ba 3a BO3WIO IAPKUPAHO UCIPEN HEroBOr
o6jexra. YnHM ce 1a je OATOBOPHOCT jaBHe Tapake YHEKOJIMIKO OIIpaBJaHNja,
jep ce OHa CMelITamkeM BO3WIa 6aBY Kao IPUMAPHUM IIOCTIOM, 33 Pas/IuKy Of
YTOCTUTe/ba KOjI Ce TAaKBOM AenaTHolrhy 6aBu camo ycryTHO, pajgy Behe KoH-
KYPeHTHOCTH. 3a pas3auKy Of jaBHe Tapake, 4ija je MaKiba UCK/bYYMBO yCMe-
peHa (KOHIIEHTpMCAaHA) Ha FapaXHU 00jeKT U BO3WIIO, IIaXKiba yTOCTUTE/bA je
JVCIIEP30BAaHA MIMPOKUM CIIEKTPOM YCIyra Koje Ipy»Ka TrocTy, a off KOjux je
caMo jefiaH Mam Jieo 06e36eherme mapkyHra 3a Bo3uaa. YrocTuTesb 61 13 Tor
pasjiora Mo>kjia Morao fa 6yzie 6/1a>ke TpeTHpaH y IOIIey OATOBOPHOCTH 32
MHTETPUTET TOCTOBOT BO3MIIA, ATV YMIbEHNIIA BeIVIKe BPETHOCTU KOjy ayTo-
MOOWMI Kao CTBap JMMa He [03BOJ/baBa O/IAKO IpelaKeme IPEeKO JY>XKHOCTU
YyBamba TOCTOBE goHellie CTBapy (I1a Makap OHa U He Omla QU3MYKM CIIOjeHa
ca 3TpajiloM YroCTuTe/ba y Kojoj je oH ognceo). CyouaBajyhm ce ca oBakBMM
apryMeHTHMa jOlI je JISTUTMMHMje OIITEPETUTH jaBHY rapaxKy ogrosopHourhy
3a HecTaHakK Boswa (anmu He u 3a omreheme), yIIPKOC YBPCTOM U He3aKOHM-
TOM CTaBY CPIICKOT CYACTBA O OfICYCTBY TaKB€ OATOBOPHOCTI.

8. 3ak/pyyak 0 NpaBHOj MPUPOAU rAPAKHOT MOCIA

Ha ocHOBY Hampes M3HeTUTMX apTyMeHaTa MOXKe ce Johm ma cymap-
HOT 3aK/byyKa Ja he mpaBHa mpuposa rapasxHor nocna y Hajsehem geny 3a-
BYICUTH Off KOHPETHVX OKOTHOCTH KOje, MIHaJe, MOTy OMTH JBOjaKe.

Ca jemHe cTpaHe, OBaj IIPaBHU 110CA0 Tpeha OKapaKTepUCaTH Kao yro-
BOp O 3aKyIy YKOIMKO C€ Y IbeMy Kao 00jeKaT/IOBpIINHA 3a IapKuparbe
T0jaB/byje OMIITe IapKupanumre. Pasnosy 3a oBakBy KBanmuduxanujy ce
Haja3e y OfiCyCTBY OM/IO KaKBe KOHTPOJIE ylIacKa M M3/Tacka ca KOHKpeTHe
mapkyHr nospumHe. OfCYCTBO TaKBUX pajiby IIpeficTaB/ba ocnoboheme of
obaBe3e yyBama IMAaPKMPAHOT BO3WIA 32 IIPaBHe Cy0OjeKTe Koju Cy HaJIeXKHU
3a perymicarme napkuHr npocropa (y beorpany je to ,IlapkuHr cepsuc).
Objamumere je mpocTo — ,,ITapkuHT cepBUC TyO6M Ap>KaBUHY HAJ OIIITUM
MapKMpaanIITeM YMHOM CMeIITalma BO3WIA y Taj MPOCTOP, Te KaKo HeMa
Ip>KaBMHY HaJl TUM IIPOCTOPOM, jOLI Makbe je MOJKe MMAaTH y HOIJIefly BO3MIa
Koje ra je 3aysesno. /I[p>xaBuHa je, MHaYe, KOHCTUTYTUBHY €/IEMEHT OCTaBe, a
TMe ¥ 06aBe3e UyBarba IpeMeTa II0C/Ia, OFHOCHO OITOBOPHOCTH 32 LITETY
IIOBOZIOM TOT ITpefiMeTa.

Ca gmpyre cTpaHe, I0Ca0 IapKupama BO3WIA Tpeba OKapaKTepucaTy
Ka0 OCTaBY, YKOJIVIKO Ce y TOM IIOC/TY Kao 00jeKar 3a IIapKypambe MojaB/byje Mo-

15 TIlocebne y3anse y Typusmy (Cnymbenu inacnuk Peiiybnuxe Cpbuje, 6p. 33/01), ysaHca
53.
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ceOHO IapKMpasuIITe, Tj. jaBHA rapaxka. Pasnos3n 3a oBakBy KBamduKanmjy
Ce Hajla3e y IPUCYCTBY KOHTPOJIE Y/IacKa U M3/1aCKa U3 KOHKPETHOT IaPKUHT
IIPOCTOpA KOjy jaBHa rapaka BpIIM ITyTeM IIOCTaB/beHe paMIle WU Ha IpyTu
npurofiad HauuH. Kaza je KOHTpo/a yiacka U M3/1acka IPUCYTHA, ayTOMAaT-
CKM je IPUCYTHA Jp>KaBMHA y MOI7Ie[ly IAPKUHT IIPOCTOpA OHOTa KO Taj Ipo-
cTop KoHTposuie. Kao ImpakTudHa Moclefuia Ap>KaBMHE Haj, IPOCTOPOM
y KOMe ce HaJjlasyl MapKMpaHO BO3WJIO, MIPOMCTIYE ¥ MOTYRHOCT fip)KaBMHe
HajJ TMM Bo3wiIoM. Beh je pedeHo fa je HajupaBuIHUje Aa ce Ap)KaBMHA HaJ
MapKMPaHMM BO3WIOM CMATpa 3ajefHIYKOM, Iofie/beHoM n3Mmel)y jaBHe ra-
paXke M BJIaCHMKA BO3M/IA. Y[EO jaBHE rapaXke y TOj 3ajefHMYKOj IP>KaBU-
HM je JOBO/baH fia CTBOpM 00aBe3y ,HaJI/eflamba’ HaJl BO3WIOM, KOja Jja/be
IOBJTaYM 32 COOOM OJITOBOPHOCT y C/Iy4ajy HeBa/baHOI M3BpIIeHa Te 00a-
Be3de — KOHKPETHO, HeCTaHKa ayToMoOwa. VIgeHTu4aH CTaB CIpaM IIpaB-
HOT TpeTMaHa CMellITama BO3WIA y MOCeOHO MapKMpaIMIITe MMa M IpyIa
amepnukux ayropa Poxc, Aunepcos, Tsomnu. OHu cMaTpajy fia je IpUINKOM
KBaduKalyje TOMEHYTOT NOCIa HEOIXOHO pedanuciiiuyHuje TIOTIEaTH Y
JaTe YMIbeHNIIE U [ja MMa BUILE HeTo I0BOJ/bHO apryMeHara 3a IpeBary jieo-
3UTHOT KapakKTepa rapakHOT mocma Haj sakymHum.'® TToce6HO o6pasmaxy
CBOj CTaB TUMe JIa, MAKO je BIACHNK IIOHeO K/by4yeBe BO3IIa ca COOOM M TaKo
oHeMoryhno jaBHOj rapaxu QYHKIVIOHA/IHY Ap>KaBUHY BO3WJIA, jaBHA rapa-
Ka MIaK ¥Ma MOTYhHOCT cIpedaBama cBakor HeopnamheHor nuia ga yhe
" M3Be3e KOHKpeTHM ayTomobmn. Ta moryhnocT, mpyskeHa, mpe cBera, Iy-
TeM JIp)KaBUHE HaJ| IIe/IMM IapaXHUM 006jeKTOM, JOBOJ/bHA je Ia CTBOPY 00a-
Be3y CIIpedaBama OJBOXKEHa BO3M/IA U3 rapake Ofi CTpaHe HeoBmalrheHMx
muna. Tako 6u ce cTBOpmiIa ob6aBe3a yyBama IAPKMPAHOT BO3WIIA, ITaH/AH
OHOj KOjy MMa CKIaAMIITAp IIpeMa YCKIaAuIITeHoj cTBapu. Takobe, Tum Ha-
YYHOM pasMMIJbakba MOITIO 01 ce IIOCTAaBUTY NNTame MOTYhHOCTM fia jaBHa
rapaka OfiroBapa 3a HeCTaHaK ayTOMOONMIa MUMO IIpaBHe IPUpOZe IOCIa
KOj! CKJIaIla, Kao ¥ 3aKOHCKMX HOPMU KOjé YCTaHOB/baBajy CXO/[HY IIPUMEHY
YTOCTUTE/bCKE OCTaBe Ha rapakHM mocao. Kommapanuja rapasxHor 1ocjiaa u
yrosopa o cedy Moria 6u fja IIOCITy>K! Kao IOJIUIOH 3a Pa3MUIIbAbe O Off-
rOBOPHOCTY jaBHE Tapake 3a HECTaHAK BO3W/IA, He y3uMajyhm y 063up mpu
TOMe 3aKOHCKa ITpaBwIa 1 Beh o6jalnimeny nmpaBHy IPUPOAY IOCIA.

III YroBop o cedy u rapa>xHyu mocao

IIpeMpa mocToju MUIbeHE [a TapaKHU I[I0CA0 HUje OCTaBa, HETO
Zia je 3aKyI U, CXOZHO TOMe, Ia jaBHa rapaka He Tpeba 1a oAromapa 3a He-
CTaHaK BO3WIA U3 HEHOT IIPOCTOPA, Y OBOM Ofie/bKy Hehe OMTM IOKyIIaHO

16 Fox, Anderson, Twomey, Business Law, South Western Publishing co., Cincinaty, 1987,
crp. 406.
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OIIOBpraBame OBOT CTaBa KOji Ce TU4e IpaBHe IMPUPOJie TapayKHOT IMOCIa.
Ospe he ce n3HeT aprymeHTranuja 3a OirOBOPHOCT jaBHE Trapake 3a HeCTa-
HaK BO3MJIA, YIPKOC TOME IITO Ce Taj II0cao He KBamnQUKyje Kao OCTaBa.
buhe nonylheHna KOHCTpyKTMBHaA KOMITapalyja ca yToBOpoM o cedy M ajek-
BaTHA aHAJIOTYja Ha FapayKHY I10CAO.

Wako gasanay, cepa y 3axyii He 3Ha 3a cafp>Kaj KojuM je ce UCIymeH
HAKOH 3aKyIbMBama, MOITIO 01 ce TBPAWUTH Ja je yroBop o cedy creundud-
Ha BpcTa ocTaBe.!” CaMa 4MHeHNMIa Ia aBaar ceda y 3aKyI HeMa MPYCTYII
YHYTPAIIBOCTY cepa He TOBOPY IPOTUB TBPAME /i je mocao ceda, y cTBapuy,
ocraBa (W Aa maBanal ceda y 3akymn Tpeba ma mma ob6aBese jemHaKe IIO
BPCTU U KBAaHTUTETY KakBe uMMa ocraBompumar). Cnepneha aprymenranuja
6u Tpebana fja JonpuHece NOTKpPEI/bMBaky OBOT cTaBa. HecropHo je fa Ha
CIIO/bIbeM Jieny ceda Ip)KaBMHY MMa U Jla/be HErOB JaBajall y 3aKyll, jep ce
ced Haasy y meroBoM npocropy. Takobe, HeClIOpHO je a KOJI CKTaiuIITeha
KOHTejHepu3oBaHe pobe, APKaBUHY Hajl KOHTEjHEPOM MMa CKmajymrap.'®
Axo 6u ce TBpAWIO A [PXKAaBMHY HaJ caipkajeM ceda U KOHTejHepa MMajy
OHaj KOje M3HajMuo ced ¥ OCTaBOaBall, LOCIeIo Ou ce y abCypaHy U HeOfI-
PKUBY CUTyaIujy fa IOBOJOM jefHe IielMHe ABa cybjekTa nMajy MehycobHO
JICK/bY4NMBe Ap>KaBuHe. Pelllerse oBe ancyppHe cuTyanyje Tpeba TPaKUTu y
CY>KMBOTY OBMX JP>KaBUHA, BbIIXOBOj KOMIUIEMEHTAPHOCTH (IONMYHBUBOCTN),
a He eKCKIy3SMBHOCTHU. JefIMHO Ha Taj HaYMH TY IIOCIOBM MOTY WUCIIyHU-
TU CBpPXy CBOT HacTaHka. MebyTum, oBakBa cuTyaluja BOAY MMIIbEHY
fa maBanman ceda y 3aKyI ¥ CKIaAMINTAp KOHTEjHEpA UMAjy KAKey iakey
Ap>KaBMHY HOBO/BHY 3a KOHCTUTYMCame KaKBUX TAaKBUX 0OaBe3a MOBOJOM
Te CTBApM U CXOFHO TOME, IbMXOBE OATOBOPHOCTM 3a HECTaHAK cafip>Kaja
ceda u KoHTejHepa. Jako HUCY yro3HATH ca cagpkajeM cedpa 1 KOHTejHepa,
YNbEeHNUIA Ap>KaBUHE HaJl eKCTEpUjepoM TOT Cafipkaja, CTUITY/INIIE 38 BUX
obaBe3y ClpeyaBarmba CBAKOI' HEIO3BAaHOT (HeoB/IaIrheHoOr) Muia fa IpyUCTy-
M TOM CafipXajy. YKOIMKO OM cafip)Kaj HecTao, TO OM 3HA4YMI/IO Jja je IpeK-
plileHa HaIpeJ HaBefieHa obOaBe3a 3aKymHopasla ceda M CKIafuIITapa, U Aa
UX TO YMHM OfICOBOPHUM.

JlocTa CIMYHOCTHM Ca OBMM CIy4YajeBMMa MMa ¥ FapakKHM I10Cao LITO
Taje 3a IpaBo U3BJIaYerby a/leKBaTHE aHa/IoTuje. AKO 6u ce, HaUMe, 3aMUC/IUIIA
jaBHa rapa)ka Kao BeJIMKY ced KOji ce cacToju M3 MHOLITBA IIperpaja (rapax-

17 Buute o yroBopy o cedy Bumetu kof Mupxo Bacumesuh, Tpiosurcko ipaso, 9. usnaie,
ITpaBuu daxynrer Yausepsurera y beorpany, beorpap, 2006, ctp. 312.

18 O cxmapMuIHOM IOCTy BUAeTH Kop Visuita Jankosery, IpuspegHo tipaso, Cryx6eHu mucr,
Beorpap, 1999, ctp. 416; M. BacupeBuh, Has. geno, ctp. 128; 3opan Anronujesuh, Ipu-
spegHo tipaso, CaBpeMeHa agMuHMUCTpanyja, beorpan, 1989, crp. 318; Cnasko Ilapuh,
Brnagumup Kanop, Yiosopu po6roi ipomeitia, llenTtap 3a npuBpesHu KoHcanTuHr, Hosu
Cap, 1996, crp. 257; JacHa [lomen, Yiosop o cknaguuinom flocy y Hauiem u yiopegHom
iipasy, marucrapcku pap, Hosu Cag, 2003, cTp. 145.
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HJX MeCTa) 3a I3HajM/bMBabe, OHJA 611 ce BP/Io OP30 CXBATM/IA YTEeMe/beHOCT
IpejIoKeHe aHanoruje. BracHniy jaBHux rapaxka, MHade Hajsehm mporaro-
HUCTHU [Ia je TapaXKHU 110Ca0 MPOCT 3aKYI IIPOCTOpA M HMIITA BUIIE, TBPHE
Ja jaBHA rapaka He CHOCU HMKAKBY O[ITOBOPHOCT 3a HECTAaHAK BO3WMJIA U3
3aKyIUbE€HOT IIPOCTOpa. Y TUM CTPEM/bEHMMA MM CBECPAHO IIOMaXke M IIO-
MaJIo 3a/yTana Cyficka npakca y Cp6uju, tBppehn fa jaBHa rapaxa He Tpeba
[ia ofiroBapa 3a HELITO YMjy UJIEHTUTET U He 3Ha. MebyTum, u jemnu (Bmac-
HynM) u apyru (cynm) rybe u3 Buja Aa M IpYU OBAKBOj KBaIM(UKALUjU I10-
C/1a rapakKMpama, jaBHa rapaka CHOCM OJTOBOPHOCT 3a HECTaHaK BO3MJIA.
JaBHa rapaka safip>kaBa [p>KaBMHY HaJ| LIeIMM 00jeKTOM, a TO je JOBO/BHO
Ia KOHCTUTyMIe obaBe3y cipeuasarba Upuciiyia HeoBIauIheHUM JIVIIN-
Ma TapaXM M TaKo, MCTOBPeMeHO crpedn Kpahy Bosmma u3 ,,3aKyI/beHOT
npocropa.?’ Kibyuan 0Ka3 o mocTojarmy obmamheHnx muia 1 oBakBoj o6a-
Be3! jaBHe Tapake je MapKMHT KapTa Koja IpefcTaBba conditio sine qua non
OIBOXKEHba BO3M/IA U3 jaBHe Tapaxe. [lomTo camo ocTaBofaBal; Bo3u/Ia MMa
HApKUHT KapTy, jeAUHO je OH opiamheH Aa NPUCTYIM BO3WIY Y Tapaxi,
OJIHOCHO JIpyTaunje pedeHo, jed1HO je leMy jaBHa rapaka gy>kHa fia omoryhu
IPUCTYII BOSUIIY Y by CMEIUITEHOM. YKO/IMKO Ce NOTOIM [pyrauuje, yTOMIKO
nocToju MHAuIMja u (He)oOOpMBa MPETIOCTABKA Ja je jaBHA rapaxka CBOjy
obaBe3y mpekpuia 1 ga he kao peakiuja Ha To, OATOBapaTy BIACHUKY 3a
HecTaHaK ayToMoOuIa.

Jaxie, n Kaja 6U ce ycIuIIe ¥ 03aKOHWJIE >KeJbe BIACHNUKA jaBHUX
rapaka fia je Tapa>kHJ I10Cao 3aKyTI, a He OCTaBa, OIleT Ou ce JJOIIO Jja MICTOT
npaBHOT edeKTa y CIydajy HecTaHKa Bosmma. Omer 6M jaBHa rapaxka 6mma
O[TOBOPHA, CaMO Cafia Ha yTEME/bEHOM OCHOBY KOjU j€ CTBOPMJIA aHA/IOTHja
ca rocyioM ceda U CKIaAMIITeheM KOHTejHep130BaHe pobe.

IV IIapkuHr KapTa U CKIaJUIIHNLA

CIMYHOCT MAapKMHT KapTe M CKIAJMIIHNIE Ce OIIefid y TPajyLno-
HOM KapaKTepy OBMX MCIIpaBa IIyTeM KOjUX Cce MOXKe OBJIACTUTH HEKO Jpy-
ro /mue (a He OHO KOjeM je HeKa Off OBUX VICIpaBa MHMIVjATHO U3JaTa) Ha
»IOfM3ambe” CKIAIMIITEeHNX/0CTaB/beHNX CcTBapu/ayToMobmna. MebyTum,
pas/mKa je y ToMe IITO je pefMeT CKIaMIITeba Hajuelnhe reHepuyHa CTBap
(poba), a mpexMeT rapakupama InojeguHadHa ctBap (ayromobwmn). Takobe,

19 Mebyrtum, oxpabpyje HOBUja CpIICKa CyAcKa mpakca (mpBa HeljeHuja 21. Beka) Koja I
IIopef;, OCIIopaBaha IeN03UTHOT KapaKTepa rapaKHOT I10C/Ia YMe Jia IIPero3Ha OfiroBOp-
HOCT jaBHe rapake 3a HECTaHAK BO3W/IA M3 HeHOr IpocTopa. Bupern Ilpecyma Bumer
TPrOBMHCKOT cyfa, IDx. 9488/2007 op 7.5.2008. rox.; Ilpecyma BpxosHor cyma Cp6uje,
PeB. 3498/2004 opn 17.2.2005. rop.; cmryal mpuMep ko He6ojma Jopanosuh, Ilpaxisiu-
Kym u3 obnuiayuonoi ipasa, locuje crynuo, beorpax, 2008, ctp. 165.

20 L. Y. Smith, G. G. Roberson, nas. geno, ctp. 277.
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pasnmKa IOCTOj) U Ha IIaHY BIACHMYKOT Kamanurera u3Mely ckmapmirHm-
Ile ¥ MApKVMHT KapTe, Kao XapTuja of BpefHOCTH. JJOK ce IPeHOCOM CKIa-
AUIIHNIIE TIPEHOCHU U IPABO CBOjUHE Ha YCK/IAUIITEHO] poOy ca CTapor Ha
HOBOT MIMaolja CK/IaVILIIHHNIIE, OT/IE Ce IPEHOCOM IAapKUHT KapTe CBOjuHA
Ha BO3WMTY HMKaKo He Moxe mpeHern.”! Cama QyHKUMja cKrTauuIHMIE je
ila CBOjUM IIPEHOCUBUM CBOjCTBOM YUMHM IPUBPETHM IPOMET XXVUBUM, jep
Ce YCK/Ia[jYILIITeHOM po6OM MOXe ,, TProBaTi Iy TeM IIPeHOCa CKIAANIIHNLIE,
MAaKO OHA He M3/Ia3M U3 CK/IaJMINTA.

Ho, mopa ce mpusHatu ja ce 6e3 CKIafUIIHMIE M ITAPKMHT Kap-
Te yCKJIaguIITeHa poba M BO3WIO He Mory mpeysetu. OHe Kao Takse
npencTaBbajy conditio sine qua non TpeysuMama OJHOCHUX CTBAapu U Y
OJICYCTBY IMX IIOCTaje jaKo TelIKo fohu 10 ocTaB/beHe pobe/Bo3mna. OBaj
cTaB Hajb6o/pe MOTBpDyje 3aKOHCKO NPaBUIO KOje Y CBOjOj AMCIIO3ULIV)U
IPeTIIOCTaB/ba CUTYALVjy [ JMliie Koje je 0cTaBofaBal] pobe Huje BTaCHUK
Te pobe M J1a BIACHUK Te pobe 3aXTeBa HEHO ,M3/laBambe” Off CKIAANIITAPA,
HaKOH IIITO je OHa yCKHam/[LuTeHa.22 Y ToM crmy4ajy 3aKOHCKO IIpaBUIO KaXKe
fla CKIagumTap Huje opnaimiheH fa npefa poOy BIACHUKY, IIpeMfia MY je OH
[OKa3ao CBOje BJIACHUIITBO Haj poOoM (IyTeM, Ha IpyMep, BIACHUYKOT
JUCTa aKo mocToju, mnahene dakrype...), jep BTaCHUK HeMa CKIaJVIIHUILY
Koja je ycoB 6e3 kora ce poba He MOyKe ITpey3eTH ca CKIAAMINTA. JeAMHO IITO
3aKOH 00aBesyje CKITaiuIITapa, IpM OBAaKBOM YMILEHNYHOM CKJIONY, jecTe ha
06aBecTV HaJIeXHU CYJ, M OCTABOJABLA, Te Jia UM OCTaBM Jja pacIpaBe
U yTBpAie KOHKpeTHO mpaBo. JJorne he oH (ckmapumrap) ¢purypuparu xKao
Heka BpcTa (yroBOpPHOT?) cekBecTpa.”> Mucimm ja 61 ce oBa HopMa 3aKoHa
0 OOMMIralMOHMM OFHOCMMA MOITIA CXOZHO IPUMEHUTM M Ha TapakKHU
mocao. Anm, Mopa ce IpU3HATH Jia je jaBHA rapaxka mmak ¢ekcubuiHuja
IpeMa OCTAaBOJABILY KOjy je M3TyOMO MapKMHI KapTy, a CBOje BJIACHUIITBO
HaJl KOHKpPEeTHMM BO3WIOM je [I0Ka3ao peleBaHTHUM jaBHUM JMCIIpaBaMa
KOjuMa je To, MHaue, IpuMapHa cBpxa. MebyTum, Moxe ce 3a1cTa HOTOAUTI
cuTyaluja y Kojoj ce UICTOBPEMEHO IIpefl jABHOM IapakKOM Hajlase iBa IMLA Off
KOjuX 00a IpeTeHyjy Ha BITACHUIITBO HaJl BO3WIOM, a Off KOjiX CaMo jeHO
MMa MapKUHT KapTy. Y TOM C/Iy4ajy jaBHa rapaxku 6u Tpebaaa ga mocTynm
OHAKO Kako Ipenopyd4yje (wiu 3amnosefa?) pedepertHu wiaH 713 3akoHa o
OOMIalIOHNM OJHOCKMA M JIa IPeITyCTH CYAY /ia YTBPAY BIACHUIITBO HaJ
napkupanuM Bo3unoM. O TpeHyTKa obaBelTaBama Cyfla jaBHa rapaka Ou

21 JerajpHMje O CKIagMIIHMOM Bumetu kKof, CserucnaB Apanbenosuh, Yiosop o
ycknaguwiiersy, VIRCTUTYT JpyIITBEeHMX HayKa, beorpan, 1990, cTp. 66 u gasbe.

22 300, un. 713.

23 CexBecTap je OHO JMIle KOJ| KOTa ce HaJlasy CIIOpHa CTBap, Tj. 3a KOjy jol Huje yTBpheHo
KOMe IpUIIazia, 1a oK ce To mpaso Oyze ,,yTBphusano®, on he 6utu gyxaH ga ce crapa
0 10j. Bure o ojmy u ynosu cexsectpa Bugetu Kop Crnobopas Ileposuh, O6nuiayuoro
iipaso, Ilpuspenna mwrammna, beorpan, 1990, cTp. 754.
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ce mpeoOparuia y CeKBeCTpa U y TOM CTaTyCy OCTajla CBe JOK Ce Mpolec
yTBphuBama BracHMIITBA He OKOHYA. JlaK/le, UCTO Kao CKIaAMINTAp KOra je
OCIopaBame IpaBa BJIACHUIITBA HaJ| YCKIAAUIITEHOM pOOOM CTAaBUJIO Y Taj
CTaTyC, a cBe 300T IIOCTOjara CKIAMIIHNUIIE Y KOHKPETHOM IIOCIY Koja je
Kao I IMapKMHT KapTa IIpe3eHTalIOHa UCIPaBa, Y YujeM OACYCTBY ce CTBap
He MO)Ke IIPey3eTI.

Cama unmeHNIA HeflelllaBara MM BP0 PETKOT JlelllaBama HaIpes
oIcaHe CUTYyallMje ca jaBHOM Tapa)kOM U [Ba I BUILIE IIpeTeH/eHaTa Ha
BJIACHMINTBO HaJ| BO3WIOM, He CMe OMTMU IIpecydHa Ja ce O OBOj CUTYauuju
He 3aysMe CTaB. Y CYNIITHHM Taj cTaB Beh mocToju y 3akoHy 0 06IMranyoHnM
OIHOCUMA, a/u je moTpeOHO noacehaTy Ha Wwera, ¥ TO Ipe CBUX CYAOBe, jep
Jocajallme HeflelllaBabe OBAKBOT YMIeHNYHOT CKJIOIA He 3HA4M JIa ce OHO
y 6ynyhuoctu nehe morogmrtu. IIpaBo Kao IIeIOBUT perylnaTOpHM CUCTEM
KOj! €r3JICTUpA y jefHOM BpeMeHy MOpa MIMaTy OITOBOP Ha CBA UMHbeHMYHa/
KMBOTHA MNTama KoOja Ce y TOKY IEerOBOT Ba)kea MOTY IIOCTABUTIL.
Bumectpyko nopcehame Ha pedepenTHe ofpende 3akoHa 0 OOIUTALVIOHNM
OJIHOCKMa jaB/ba Ce Kao peakiyja Ha CyACKO MIHOpMCame OBUX Ofpenoum
OPWINKOM OATy4YMBama y OJHOCHMM Cy4dajeBMMa, a YIPKOC TOMe fa je
3aKOH 0 0OMTalIOHNM OFHOCUMA sedes materiae 3a OBy 06/1acT.

V He3zakoHUTOCT K1ay3ynra ocno6obema o ogroBopHocTH
jaBHe rapaxe

3ak/pydyjyhu yroBop ca KOPMCHMKOM CBOjUX YCIyra jaBHa rapaxa
VIHKOPIIOpMILIE ¥ Taj YrOBOP KJIAy3y/ly KOjoM M3MellTa cebe 13 HO3UIUje
OfITOBOPHOCTY 33 HeCTaHaK My omTeheme ayToMOOMIa KOj) je CMEIITeH Y
el npocrop. OBakBa K/1aysyia, Koja je, y CTBapy, MHTEIPalHy [ie0 OIIITUX
yCTIOBa TIOC/IOBama jaBHE Tapake, He 61 NpMBIaYMIa MKy [ja HUje 04N-
I7IeffHO IpoTuB3akoHnTa. CaBpeMeHa yOP3aHOCT NPABHOT IPOMeTa JOBena
je mo Tora fa ajxesmMoHM YroBopy (yroBopu IO IPHUCTYITY) IPeACTaBrbajy
IOMVMHAHTHY GOpMy IPWIVKOM 3aK/byduBama yrosopa. Ta TeHpeHIMja ce
UCIIO/baBa M Ha Tapa)KHOM IIOCTY y BUAY KOHayHe U HEM3MembMBE IOHYyJe
KOjy jaBHa rapaxa ymyhyje ImOTeHLIMjaHOM KOPMCHMKY HEHUX YCIyra Kojy
OH MO>)Ke CaMO IIPUXBATUTY VIV HeIpUXBAaTUTH (eHIL. take it or leave it). He
MOJXe je MemwaTy, HUTYU IIPeroBapary o 1boj. MehyTum, oBakBy NeruTUMHY
yckmaheHOCT ca caBpeMeHMM TeHJeHIIMjaMa y TIOITIelly 3aK/byuiBamba yTOBO-
pa KBapy OYMITIEiAH HECK/IaJ, ca 3aKOHOM O OOMUTAI[IOHMM OfHOCUMA, KOjI
je, MHaue, HAjIIO3BaHUjM Y peTy/lalMj/ LeJIOKYITHOT YTOBOpHOT Ipasa. Kiay-
3y/lIa ersoHepauuje, Kojy jaBHa rapaxka KOpMUCTH, HeyckiaabheHa je ca omHO-
CHMM 3aKOHOM Yy BUIIE IIOTJIENA.

IIpe cBera, yommreHo rnemajyhm, mocrtoju HeyckmaheHOCT oBakse
Kaysyse ca wi. 265 ¢1. 2 300 koju cTumynuize mnpaBo noxpehene crpane
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YTOBOPHMUIIE /la 3aXTeBa MOHNUILITEHE OBAKBUX K/Iay3y/a YKOIMKO Cy OHe Ha-
CTajie Kao pe3yaTaT MOHOIOMMCTUYKOL I0/I0Kaja/TI0HallIamba CTpaHe Koja X
je yHenma y yropop (uam, mak, yoIIITe HepaBHOIPABHOT OIHOCA YTOBOPHUX
crpaHa). ONpaBIaHOCT NpMMeEHe OBe OIIITe HOPMe ITOMEHYTOT 3aKOHAa Ha
rapakHH I0Ca0 JIOKa3yje HeCIOpHa HajpeheHOCT jaBHe rapaxke Haj, KOpucC-
HUKOM IbeHUX ycryra. HepaBHOIIPAaBHOCT je BUJ/bMBA 110 OPraHU3ALMIOHOM,
alM U 10 €KOHOMCKOM KpUTepujyMy. Amnu, CPICKO CYACTBO HUje YMeNo Ja
TyMadeweM YBUAM IIPYMEBUBOCT OBE OIIITe HOpMe pedepeHTHOT 3aKOHa I
360r Tora Huje aBajIo Ha 3Ha4Yajy 3aXTeBMMa noppeheHnx yropopuuia. 3aro
je 3aKOH 0 OONUTalOHNM OJHOCUMA, AaHTULIMINPajyhy OBaKaB enmuIor, aTy
CUTYalLlMjy peryamcao KOHKpeTHuje y ofipeibaMa o yroBopy o octaBu. UmaH
727 300 yckpahyje 6110 KakBO HejCTBO KIaysy/laMa ersoHeparnyje Koje
YTOCTUTEb MICTUYE Yy CBOjUM IIPOCTOPMjaMa, a IIOBOJOM CTBapu rocra. Kako
je wraHoM 729 300 ycTaHOB/bEHA CXOfHA IIPUMEHA HOPMI O YTOCTUTEIHCKO)]
OCTaBM Ha TapaXHM II0CA0, CPIICKM CYAOBM He O Tpebamm Aa Tako Tpy-
60 UrHOpMIIY IIOCTOjatbe OBe 3aKOHOM yTBpbheHe anamornuje. IIpecyhyjyhn
y OBaKBMM C/Iy4ajeBMMa OHU OfipyM4y IPUMEHBMBOCT IIOMEHYTUX IIpaBU-
Jla 0 OCTaBM Ha TapaXHM II0CA0, IIPOCTUM OOjallllberheM Ja jaBHa rapaxa
HMje MpuXBaTWIa 0b6aBesy YyBama IapKupaHor ayromo6mra. Ho, murame
je Ia 1M jaBHA rapaka MOXKe jeJHOCTPaHO, CBOjOM BOJ/bOM, M3MeHUTU Beh
yTBpheHu uMInepaTMBHM 3aKOHCKM PeXMM. JaCHO je a OHa TO He MOXe, jep
TO He MO>Ke HU yTOBOP Kao CarJlacHa 13jaBa BOJbe, a TM IIpe TO He 61 MorTa
jemHOCTpaHa, HAMeTHYTa BO/ba. YIIpaBo je 360r MoryhHOCTM IOjaB/bMBamba
TaKBe BO/be TAKBUX YTOBOPHUX CTPaHa 3aKOH HOPMMPAO OBO IIPaBUJIO Y II0-
MEHYTUM YIaHOBMMa. 3aTO Yy[y KAaKO CY[OBM HUCY YCIIe/IM Jla CXBaTe OBa-
KO jeJHOCTaBHY JIOTMKY CPIICKOT ITpaBa. Mox/la HUCY HM XKeTIe/u Jja CXBaTe?
buno xoju pasnor ga je y nuTamy HECIIOPHO je [la ce 0Ba IIpaKca Mopa IIpo-
MEHWTH, OJHOCHO BPaTUTH HA IIpaBall IIPaBI/IHOT TyMadyema IIpaBHe HOpPMe.
IlITaBuire, To Tymadere He Tpeba fa Oyhe HU HATETHYTO, HU €KCTEH3UBHO,
Beh mpocTo je3anuko Tymademe Kojer cynoBu Tpeba IPBOT fla ce IpUXBare.
3aHMM/BMBO je [la CY[OBUM y OBOj CUTYaluju He CHOCE Iielly KPUBUILY,
MaKo Ha BUX ,ormaga“ Hajsehu peo. IopsakoHopmaBuy (Iapa3akoHOXAB-
M) Ha Koje je [Ie/loM IpeHeceHa HOpMaTMBHA (IIOJ3aKOHCKA) HaJJIeKHOCT
BpJIO 4eCTO, IIOf yTUIIajeM KPYIIHOI KaIllTaja, JOHOce IpaBMuja Koja Cy y
IOVMPEeKTHOj Konmusuju ca 3akoHoM. Taxo, y Opnynu Ipaga beorpaga o jaBHUM
HapKUpaINIITUMA CTOjU Ja ,IlapkuHr cepBUC” Kao HajIeXXaH 3a IIOC/IOBE
HapKupama HMje OATOBOPAH 32 HECTAHAK BO3W/IA M3 jaBHE Tapake U Jia ,O0fI-
TOBOPHOCT Tpeba ja Oyzme mpebadeHa Ha BJIaCHMKA BO3WIa (BepOBAaTHO IIO
IPUHLMIY — CTy4aj IIKOAY OHOM KOTa IOrozn). Jour je 3abputaajyhe na je
OBaKBO IIPaBHO IIPAaBUJIO, KA0 CBOjeBPCHY IIPaBHM TPAHCIUIAHT, MHKOPIIO-
PUPAHO y aHA/JIOTHE OfIyKe™" O jaBHMM IapKMpaIUIITUMA y APYTUM Ipafio-

24  Mucnu ce Ha 0g7yKy Kao popMy ITOI3aKOHCKOT aKTa.
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BuMa y Cp6uju.>> OunrienHo je la oBakas MPOMCT He 61 CMeO Jja Ce 710To-
IV IPaBHUM CTPyUBalyMa KOju MepCOHUPUKY)Y »IPaiCKOT 3aKOHOHABIA®,
jep je n crygenTy npse roguHe IIpaBHOr ¢akynTeTa jacHO Ia IMOA3aKOHCKNU
aKTU MOpajy Aa OyAy y CKIafly ca 3aKOHCKVMM, @ HUKAKO Y CYIPOTHOCTM Ca
muMa. YuHM ce HEBepOBATHUM TO Ja je ,[PajCKV 3aKOHOZIaBal] HPY/IMKOM
IIOHOIIIea OBe OJTyKe MMao Ipef coboM 1 ofpende 3akoHa O obmuranmo-
HMM OfHOCUMA (WIaHOBM 265, 727 m 729) M IpaBuia UCIO/BEHOT Y pede-
PEHTHMM y3aHCaMa, a /Ia je UIIaK JJOHeO HOPMY KOja ce JUPEKTHO HbUMa IIPO-
tuBu. HecnopHo je, fakre, fa ce oBa Opnyka rpasa beorpaza (anmu u opnyxke
IPYTUX TpajioBa Koje Cy HmaHfaH 6eorpajickoj) Mopa MPOMEHNUTH y IPABILY
CarJIaCHOCTM ¥ KOH3MCTEHTHOCTM Ca 3aKOHOM U y3aHcaMma. [Ipenopy4muso
je ;a 61 HEeOIXOZHOCT IPOMIITHE M3MeHe He3aKOHMUTOT aKTa Tpebana ja Jo-
MMHUpA HaJj TparameM 3a KpPUBIMIMA VM y3POKOM OBE HE3aKOHUTOCTH (He-
npasfe, jep IIpaBpa decto 3Ha fja ce mpeobparu y c¢Boj antunon Henpaspy,
aKo TPEKaCHO CTUTHE).

VI IIpumeHa ocurypama ofi 0ArOBOPHOCTU Ha Fapa>kKHM I0OCA0

Moxpaa 6u BuUIIe HETO Yy OCTaluMM JeIaTHOCTMMAa OWIO OmIpaBfa-
HO OCHUTypambe jaBHe rapake Of OfffOBOPHOCTM 3a CIIy4aj HeCTaHKa/IITeTe
Ha BO3WINMA y by cMemTeHnM. Ha Taj HaumH 61 ce [OOMIIO jelHO OnpsKu-
BO ¥ 3a CTpaHe y INUTamy 00OCTPaHO IPUXBAT/BMBO pellele IpobieMa.
[Tomohy TakBOT pellea jaBHa rapaxa, Ipe CBera, He Oy BUIIe CTpemesa 3a
CBOj II0JI0’Kaj Y KPUTUYHO] CUTyalMjyi HECTAaHKA BO3WIA U3 IHEHOT IIPOCTO-
pa u moryhe ofropopHocTi moBofoM Tora. Takobe, He 6u Mmana norpedy
fla HaTeTHYTMM KOHCTpPYKIIMjaMa yroBOpa U IIyTeM (pIarpaHTHO HeJleraaTHuX
K/Iay3yJla eT30Hepalje MOKyLIaBa /ja CBa/M IITETy Ha BTACHMKA BO3MJIA, IO
IPUHLUIY ,,CTy4aj IIKOAM OHOMe Kora sropu(moropu)®. Ca fpyre cTpaHe, a
IITO je MHayYe ¥ HajBa)KHUje, KOPUCHUK YC/IyTa jaBHe rapa)ke 61 10 HACTAaHKY
3a mera HeMwIe cUTyanuje 61o 6p3o u ageksatHo obemTehen.

OBaKaB, 3a CpHCKe YCHOBC ngeajlIaH n Moryhe YTOHI/ICTI/I‘-IKI/I pe)KI/IM,
MOTrao 6]/[ 3aAKNBETU HYTEM HpOCTe HpeMI/[je ocmrypaH)a Kao I/IHCTPYMeHTa
3a weroBo crposobeme y feno. OBaKBOM PeXMMy IOCEOHO IOTofyje TO
Ia OCHOB OJTOBOPHOCTY jaBHE rapake, Ka0 OCTABOIPMMIIA, JIEKNU Y HEHO]
KpuBMLM (IIPETIIOCTAB/bEHOj), IITO je VICTOBETHO IOJIOXKAjy CKIAfMIITapa
1o 3aKoHy O jaBHUM cKmagumTyMa n3 1930. roguHe (110 KOMe je IOCTOjaIo
00aBe3HO 3aKOHCKO OCHTypambe YyCKIajuiuTeHe cTBapum). Hamme, mpemuja

25 Opnyka o jaBHuM napkupammruMa — gambe OJII (Crymbenu nuciti ipaga Yacuuya, 6p.
6/2009), un. 24; OJII (Cnyxbenu nucisi ipaga Kpaiyjesua, on 6p. 6/2003 o 34/2010), .
14; OJII (Cnyscbenu inacnux ITuurckol oxpyia, 6p. 3/2009, 18/2009), un. 18; Omryka o
ypebewy mupyjyher cao6pahaja Ha Tepuropuju rpana ITanuesa (Cnyxbenu nuciti ipaga
Ilanuesa, 6p. 9/2010), un. 57.
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OCHUTypama jaBHe Tapake Off OIFOBOPHOCTU OM ce y KpajieM CIIyd4ajy Ipe-
Ba/IM/Ia Ha KOPUCHIUKE YCIyTa jaBHE rapake Kpo3 LieHy HapKupama I0 4acy
Tpajama yropopa. Tako 61 ce Kpo3 He3HaTHO noBehame IleHe MapKupama
3HaTHO noBehasa KOPUCT U 3a jaBHe rapaxe, a U 3a HBUXOBe KOPVCHUKE.
To6ujeno mobopluame cUTyalyje 6M ce MCHOBMIO KAKO Ha IUIAaHy Taja
yTBpheHe IpaBHe 3BECHOCTY VM CUTYPHOCTY, TAKO U Ha MUMOBMHCKOM IUIaHY
He yrpokaBajyhu MUMOBMHCKe KaIalliTe 3aMHTepecoBaHUX cTpaHa. >

VI 3akmyyak

OBMM pajioM ce >Kelu JI0Ka3aTy IOCTOjarbeé OJTOBOPHOCTY jaBHE Tra-
pake 3a HeCTaHAK BO3M/IA U3 ILEHOT IIPOCTOpa. Y TOM LIW/BbY je IpaB/beHa
KOHCTPYKTMBHA Hofiena n3Mely rapa’xHor mocma Kao 3aKkyIa ¥ TapaskKHOT
IIOC/Ta Kao ocTaBe. Y IPBOM CIIy4ajy je ped Kajia je objekaT 3a ImapKupame
OIIITE jaBHO IApPKMpPAaJMIITe, @ O APYTOM KaJa je Taj objekaT moce6Ho jaBHO
HMapKMpaINIITe, Tj. jaBHA rapaka. Te)XuITe pasanke Ta ABa CIydaja ce Ha-
71asy y KOHTPOJIM y/IacKa 1 M3/TacKa BO3Wla U3 MapPKUHT IPOCTOPa KOjy BPLIN
caMo 1oce6HO MapKMpalnIITe, a1 He U OITe. Ta pasinka fjabe MMIUIUIIN-
pa obaBe3y jaBHe rapaxe jja ,MOTPM Ha BO3WIO JIOK je Y B-€HOM IIPOCTOPY,
a CXOfHO TOj 0b6aBe3M ce aKTMBMPA U OfTOBOPHOCT jaBHE rapake YKOJIVMKO
BO3MJIO HECTAHE U3 IHEHOT IIPOCTOPA.

IlomTo je YMmbEeHNYHO CTalbe TAKBO [la Ce jaBHA rapa)ka yBeK ,0rpa-
buBama“ om cBoje oproBopHOCTM mpeMa BIACHMKY BO3MIA Y CIAy4ajy
IelllaBama Hajroper ClieHapuja I0 mera, CyA je 6mo jenmua MoryhHoct 3a
pelaBame HUXOBOT Ipobnema. MehyTum, cprckm cymoBu CBOjy AY>KHOCT
IpMMEHe IIpaBa HUCY BPIIMIM Ha Ba/baH HAuMH y OBAKBUM C/Iy4YajeBMMa.
Omnn cy, n nopep eKCIVIMIIUTHIX HOPMM KOjUMa je yTBpHeHa OfAroBOPHOCT
jaBHe rapaxe, mpecyhuBanm fja Te OlrOBOPHOCTM HeMa. PaljnoHanHo, HMKa-
KO JIETUTUMHO, Objallliberhe 32 OBAKBO OYMIVIEHHO HE3aKOHMUTO IOCTYIIabe
CPIICKOT CyACTBa MOXKe ce poHahm caMo y pasno3uma KaKBU Cy KOPYIIMja,
HECTPYYHOCT M MHEPTHOCT. Kopynmuja moTude off MOHOIOMMCTUYKOT
TIO7I0XKaja ¥ TOHAIIAKA ,jaBHMUX Iapaka‘, HECTPYYHOCT Of /IOMIET CY[CKOT
KaJipa KOj! je MICTOBPEMEHO PA3JIOT MHEPTHOCTH Y JOHOUIEIbY CYHCKMX OfIy-
Ka, Koje ce Hajuemhe JOHOCE IO NPVHIVITY IMHUje Maber OTIIOPa U C/IeNoT
npahema cTaBoBa BMIINX Cy[oBa y paHujuM ofmykama He cme ce 3abopa-
BuTu fa y Cpbuju, anu u Ha 1IeJIOM eBPOIICKOM KOHTVMHEHTY CY[CKa Ipakca
HIje M3BOP IpaBa — Makap He GOpMajiHy, Ma ce, CTOTa, He CMe CMaTpaTu
IPECYSHOM Y JOHOIIEY CYACKUX OIJIyKa.

26 Muxawmno Koncrantunosnh, ,,Ocurypare 1 oaroBopHocT, Ananu Ilpasnoi paxyniteiia

y Beoipagy, 6p. 3-4/82, ctp. 562; IIpenpar lllynejuh, IIpaso ocuiyparwa, Ilpaunu daxyn-
TeT, beorpan, 2005, cTp. 391.
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Ha xpajy papma ce mpepake Heka BPCTa KOMIIPOMINCA Y pellaBamy
CYNPOTCTaB/bEHNX TEXbM M3MeDy jaBHUX rapaka 1 BIaCHMKA ayTOMOOWIIA.
I[Tpemnaxke ce ma jaBHa rapaxa Oyje ocurypaHa ofj OfTOBOPHOCTH 33 CIy4aj
HeCTaHKa BO3WIA, a Jla Ce IIpeMMja TOT OCUrypama Iulaha Kpo3 He3HaTHO
yBehame LeHe mapkupama. Tume 61 ce MCTOBpeMeHO MO60/bIIaIN IOI0XKAjI
06ejy 3aMHTepecOBaHNX CTPaHa, TaKO IITO OM ce IITefe/a MMOBMHA jaBHe
rapaxe (y c/ly4ajy Aa Cy UCITYHeHU YCTIOBU 3a IeHY OJTOBOPHOCT), @ Y MICTO
BpeMe Ou ce IOIITOBA/IO IpaBo Ha obemreheme BIacHUKa Boswna (Koje 6u
ce Y OBOM C/Iy4ajy OCTBAapMBajIO 3HATHO Op>Ke y OHOCY Ha CUTYyalujy Kaja
TOT OCUTypamba jaBHe Tapake Off OATOBOPHOCTY HeMa).

Moty mycama OBOT paja ce He Haja3! y ayTOPOBOM JIOXKVB/baBakby
HEIIPMjaTHOCTY y Be3! IpyKama YCIyra jaBHe rapaxe (koja ce, fo caja,
HMKaJ| HUje forofmna), Beh y cBecTu o MOCTOjalby KOHCTaHTHO HepeIleHOT
npo6seMa y Ipakcy, KOji Y KpajibeM CIIy4ajy BOAM Ka yIPO>KaBamwy JbYACKIX
IpaBa KOPUCHMKA YCIyTa jaBHe Tapaxe.

Svetislav JANKOVIC, M.A.
Postgraduate Student, Faculty of Law University of Belgrade

THE LIABILITY PROBLEM OF PUBLIC GARAGE FOR
STOLEN CAR OF ITS CLIENT

Summary

The main goal of this paper is to prove that public garages liability for
the vehicle is the same with bailee’ liability for the deposited goods. At the be-
ginning, the author is explaining why this matter is so relevant in Serbian law.
First and foremost reason for explaining this matter is unacceptable inconsist-
ency between Serbian jurisprudence and Serbian legislation. In previous work
Serbian courts have illegally proclaimed in their decisions that public garage is
irresponsible for compensation for damaged and stolen cars. Author wants to
believe that after this work cited inconsistency would be increasingly rare. In
trying to justify his approach, during the work he makes viability connection
between different law institutes like bailment, bank safe, liability of innkeep-
ers and rent of space. Also, he indicates similarity between parking ticket and
warehouse receipt. Finally, in conclusion, it would be shown practical solution
of this problem expressed in public garage insurance of liability in case of stolen
and damaged vehicle.

Key words:  public garage, bailment, rent of space, liability, insurance of
liability, parking ticket.
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Huxonuna PAJIYNh
BUIUIOMUPAHU MPAaBHUK — MacTep MOCTIOBHOT NpaBa

ITPOLENYPA OCTBAPUBAIDbA ITPABA
HECATTTACHUX AKIIIOHAPA HA
NCTYITAILE 3 IPYIITBA

Pesume

IIpaso nHecainacHux akyuonapa Ha uciiyiiaree u3 gpyuiitiéa ipeqgciiasoa
UpeseHItiuBHO U YjegHo Kpajive cpegcitieo 3aiitiuitie MarwUHCKUX akyuonapa.
Ca moiyhum 3HauajHum docrequyama Kaxko 3a gpyuwiiiieo Wako u came ax-
yuoHape, pouegypa ociieapusarea 060l ipasa 3axiiesd UpeyuusHy u c6eobyx-
8ailIHY 3AKOHCKY peiynaitiugy. Y wWom cmucny, 3akoH o puspeguum gpyuiiti-
euma u3 2011. fogume je yuuHuo 3HAMiAH HOMAK y peuiasarvy upobnema Koju
Cy ce jasmanu y Upumenu 0601 UHCTUUIAYLA, a KOjU Cy HAciiajanu Kao docre-
guua HelpeyusHoOCiu U HegocnegHOCTiU 3aKOHA 0 TUPUSPEGHUM GPYUTHEUMA
u3 2004. ioguHe, anu u HO84, OpuiuHAIHUja peutetvd, OU MOINA UMATHU TI03U-
muean eexaili Ha K6Anulelll ociiiéapueara Upasa.

Y HasegHom cmucny, pag ce 6asu upoueqypom ociliéapusara upasa
Ha uciyiiarve HecallacHUX aKuUuoHapa, Kako y UOCYUKy tpeg gpyuinsom,
WaKo u 'y cygckom wocilyixy u tociiyiuxy xoju eéogu Lleniipannu peiuciiap
xapitiuja og epegrociiu. Taxohe, yxasyje ce Ha HotlieHyujanHe upobneme y
dpumeHu u eseniliyante moiyhHocitiu wuxoeol pewiasarva, iocebHo ce b6asehu
lipegHociiuma koje he goHeitiu Hoéu 3aKoH 0 UPUBPeGHUM GPYUITLBUMA, KAO
U peuierbuma U3 ytopegHoi upasa.

Kmyune peuu: marouncku axyuoHapu, HecainacHu aKyuoHapu, Upaso uciiy-
iara, Upaso Ha OWKYid axuyuja, ciliuyarwe Coucili6eHuUx
axkuyuja.
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I YBop

Y Cpbuju je nocnenmux roguua, ycuep cse Beher 6poja kako HOBOO-
CHOBaHNUX TaKO M NPUBATM30BAHMX AKLUMOHAPCKUX JIPYIITABa, a U JlO/IacKa
cBe Beher 6poja cTpaHNX MHBECTUTOPA, JOIIO [IO pa3Byjarba aKI[MOHAPCTBA,
IIa CaMyUM TUM CBe Behy ImpuMeHy MMajy U IpaBuIa O 3alITUTV MambUHCKUX
aKIMOHApa, Koja Cy HApOYMTO OMTHA Y OFHOCY Ha MHBECTUIVIOHE (POH[O-
Be U JIpyre MHCTUTYLMOHA/HE MHBECTUTOPE KOje 3aKOHOJaBall NMPUHYIHO
YMHM MABUHCKNM aKiuoHapuma.! OBO TUM TIpe TITO y HallleM MpPaBy, Kao 1
y BehuHM 3emaba KOHTMHEHTa/He IpaBHe Tpajunyje mpeosnahyjy akiyo-
HapCKa JpyIITBA ca KOHIIEHTPMCAaHMM aKIMOHAPCTBOM Ifie C€ yIpaBa Ha-
Ma3y y pyKaMa jefHOT MM Majior 6poja aKIMOHapa KOjyi MMajy CBOjUHCKY
KOHTPOJTYy HaJj APYWITBOM M 4Mj/ Cy MHTEPECU JIOMMHAHTHO 3aCTYI/beHH,
IOK MamJMHCKM aKI[IOHAapU OCTajy HesamTuheHu, 0631poM Jja yrpaBa paan
JTMPEKTHO y MHTEPeCY KOHTPOJIHOT aKIIMOHapa.

3aKoH O NMpuUBpefHMM ApymITBUMa U3 2004. romyHe ImpaTy caBpeMe-
He TeHJIeHIVje 3allTUTe ITpaBa MambMHCKMUX aKI[MOHAPa, T€ MM Jjaje U IIPaBo
Ha UCTyTName U3 APYyLITBa y Cy4ajy HECAITTACHOCTY Ca IPONMCAHUM OfIy-
KaMa apymTsa. MehyTtnm, 3akoH ce He 6aBU TeMe/bHO CaMOM IIPOLIElypPOM
OCTBapMBama IpaBa, IITO je Y IIPaKcy JOBEJIO [0 IpobieMa y HBeroBoj mpu-
MeHn. Ilopen mpasHuHa Koje Cy OCTaB/beHe Ha TyMaderbe CY/IOBMMA, IIOCTOjI
n ofipeben 6poj HeocIeTHOCT I'ie jeHa ofpenba y onpeheHnM crydajeBuma
MO>K€ MICK/bYIUTHU JPYTY, T€ Ce IOCTaB/ba NUTatbe KOjoj faTu npefHocT. Cae
TO NIPATV ¥ Hepa3BMjeHa IpaKca y pellaBamby KOHKPETHUX IpobeMa, Kako
y TIOCTYIIKY IIpefi CyIOBUMA, TaKO ¥ Y peanusalyji 3aKOHCKMX ofpenou of
CTpaHe CaMuX JIpyIITaBa.

Y HaBeleHOM cMucly, 3aKOH O HpUBpPEAHMM ApymTBMMa 13 2011.
TOfiVHe je YYMHMO OMTaH IOMaK y e(pMKACHOCTY 3alITUTe aKIVOHapa U
OTK/Iabakby He0CTaTaKa KOjy Cy IPefCTaB/balyu MpobiIeM y IpaKcy, Te Cy
HOBa pellletba OKPEHYTa Ka OTK/Ialbalby YIIPABO OBMX MaHa TPEHYTHO aKTy-
€/THOT 3aKOHa.

I1 IIpaBo ucrynama

IIpaBo HecarmacHMX aKIMOHAapa Ha UCTYyNaibe CMaja y IIMPOK CIIeK-
Tap IpaBa MAmBJMHCKUX aKIVIOHapa ¥ MHOTA 3aKOHOZIABCTBA I'a He IO3HAjy

1 O monoxajy MHBeCTMIMOHMX (OHJOBAa HAa TPXKMIUTY Kamurtana Buau: Heb6ojma
JoBanosuh, bepsarcko ipaso, beorpan, 2009, cTp. 157-166.

2 Mupko Bacwmwesunh, ,Crparermja perynaTuBe Y pellaBamby Apyror Ipobrema
KOPIIOpaTUBHOr ympasbama‘, y Croboman Ileposuh (ypemunk), LIBER AMICORUM
THOMAS MEYER, Beorpap, 2009, ctp. 106-115; Byk Pagosuh, ,,YTunaj areHumjckux
mpo6eMa Ha IPaBo AKI[MOHAPCKYX APYLITABA U KOPIIOPATHBHO yIIpaBjbame ', y: Mupko
Bacwpesuh, Byk Pagosuh (ypemunun), Kopiiopaitiusro yipasmarve — 360pHuK pagosa,
beorpag, 2008, cTp. 235-265.
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VIV Ta TIO3HAjy y BPJIO OTPaHMYEHOM OOMKY ¥ IIPOMINCYjy 3a BP/IO Main
6poj ocHoBa. HacTano kao mociepuna eBOIyLMje KOMIIAHU]CKOT IIpaBa y
K0joj ce TeXxmno cBe Behoj nmubepanmsauyjy TPXKUIITA ¥ NPUBIAYEHHY WH-
BECTUTOPA, IIPaBO MCTyIara HeCAaIJIaCHMX aKIMOHapa ce IPBO jaBUIO Y
CAJl, na 6m maHac IOCTazO0 MHCTUTYT 3aIITUTE aKIMOHApa y MHOTUM €B-
POTICKMM 3aKOHOAABCTBUMA.” IbuMe ce BpIO eUKAcCHO IITUTE aKIMOHA-
pu mpedepeHIjaTHUX aKIMja Yuje ce aKiyje [0 IpaBuUIy He KOTHPaAjy Ha
Oep3nm, Te je pacmonarame mbJMa 3HaTHO OTeKaHO. AKLMOHApM 3aTBOpe-
HIX aKIMOHAPCKMX ApyluTaBa Takohe HeMajy MoryhHOCT TproBama CBOjUM
akmMjama Ha Oep3u, Te UM OBO IIpaBoO Ipyka Behy curypHoct y ynarama y
aKIiMje TaKBOT JPyLITBa.

Vnak, Tpeba MMaTu y BUAY Aa Cy IIpaBy OTKyIIa aKIiMja Off Hecaraac-
HUX aKLMOHapa cknoHuje sembe CAJl, rme ce oBo ImpaBoO jaB/ba y TOTOBO
CBMM 3aKOHMMa 3€Ma’ba YIAHMIIA, @ PA3TIMKYjy C€E CAMO MOJATUTETH HETOBOT
OCTBapMBama I C/Iy4ajeBy y KojuMa ce iaje. EBporcke sembe ce y Behoj mepu
okpehy cTaHapaMa 3a 3alITUTY MabJHe Off IOTPEIIHNX of/TyKa BehuHckor
aKIVIOHapa, a Koje ce OC/amajy Ha QUAYLVjapHy AY>KHOCT PYKOBOACTBA U
BeNMHCKOT akIVoHapa y cucreMuma koju o6e3belyjy moHomeme omryka y
KOj/Ma Ce He 3aHeMapyjy MHTepecu MamUHCKMX aKLMOHapa.

III OcHoBN npaBa HecarTacHUX aKIJMOHApa Ha
JCTyName

ITpBM yc/IOB KOju MOpa OMTH VCITyHheH Ja 61 yoIlTe JOLIIO 0 IpH-
MeHEe MHCTUTYTa UCTyIabha HecarTaCHMUX aKI[MOHApa ce OHOCK Ha IUTarba
0 KOjuMa ce [OHOCU O[JIyKa M KOju 3alpaBO IIpeCTaB/bajy OCHOBE 3a
UCTYIIAmbeE.

Opyke mpymTBa KOje 3aIpaBO aKTMBUPAjy OCTBAapuBaIbe IIpaBa Ha
ucTyname cy cnenehe:

1) mpoMeHa OCHMBA4YKOI aKTa Koja moraha mpaBa akimoHapa KOH-
KpeTHe Kiace akiyje. HoBu 3akoH 0Baj 0CHOB ieduHMIIIE KAO TIPO-
MeHy CTaTyTa KOjOM ce yMamyjy IpaBa aKIMOHapa IpefBubeHa
CTaTyTOM WIM 3aKOHOM, LITO je yoOMYajeHV HauMH peryiicama 1

3 O mcTOpMjcKOM HACTaHKY M Pa3BOjy MpaBa HecarJlaCHUX aKIMOHApa Ha OTKYI aKluja
BUAM VHTepHeT appece: http://www.fool.com/Rogue/1997/Rogue970425.htm wn http://
www.fredlaw.com/articles/litigation/dissentersrightsin MN.pdf.

4 Reinier H. Kraakman, Paul Davies, Henry Hansmann, Gerard Hertig, Klaus J. Hopt,
Hideki Kanda, Edward B. Rock, The anatomy of corporate law: a comparative and func-
tional approach, Oxford University press, 2004, ctp. 141.

5  3akoH o mpuspemHuMm ppymteuMa (Crnysbenu inacnux PC, 6p. 125/2004; mame y
¢dycnorama: 3I1]T (2004)), un. 444 cT. 1 Tau. 1-5.
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Ba:

2)
3)

4)
5)

y ynopenHoj perymatusu.® Pemerse HOBOT 3aKOHa je TIpenusHmje y
cMucy gedUHNCamba ja ce OBO IIPaBO OJHOCU CAMO Ha CMambUBambe
IpaBa aKIJMOHApa, TOK je HedMHUIMja CTapor 3aKoHa o norahamy
IpaBa aKI[MOHapa Ol MOJIOKHA Pa3INIUTUM TyMademhluMa;
peopranusalnyja IpUBpeSHOTr APYLITBAa Y GOPMU CTATYCHUX IIPO-
MEHa;

peopraHusanyja IpUBpeJHOr APYLITBA y BUAY IIpOMeHe IIpaBHe
dbopme;

MI0CA0 CTULjama WIN paclonaramba MMOB/HOM Be/INMKE BPETHOCTH;
6uno Koja apyra ofjiyka ApYyLITBa KOja Mema IpaBa aKI[MOHapa,
aKo je OCHMBAuKUM aKTOM JApyIITBa ofpeheHO ma akumoHap MMa
IIpaBO Ha HECATTIACHOCT U HAa HAKHA/Y TPKUIIHE BPeJHOCTH aKIMja
y cKIapy ca 3akoHoM. HoB1 3akoH je 3aipxao OBy ofipeioy, ¢ TUM
1ITO je MOTPe6HO /la ce OBO TPaBO TPeNBUM cTaTyToM.” O631pOoM
fla je OBMM 3aKOHOM IpesiBubeHo ma ce mcmaahyje Hajseha Bpen-
HOCT y31Majyhn y 0631p KIbUTOBOJICTBEHY, TPKMIIHY U IIPOLICHEeHY
BPEHOCT, TO je CBe TPU BPEJHOCTYU Tpebano MpefBUeTH U Y OBOj
Ofipenéu, yMecTo IITO Ce 3aAp>KaBa caMO Ha TPXKUIIHOj BPeLHO-
CTHL.

HoBu 3akoH o npuBpegHMM APYLITBYMA YBOAM jOII [Ba HOBA OCHO-

6)

7)

IpOMeHa BpeMeHa Tpajama [pyLITBa 003MPOM Ja ce, 3a PasimuKy
ox 3akoHa u3 2004, uspuunrto npensuba mMoryhHocT mponyxema
BpeMEHa Tpajala aKLMOHAPCKOI APYIUTBAa KOje je OCHOBaHO Ha
onpebeno Bpeme; u

MIOBJIaYerbe jeHe VJIM BULIE Kaca aKLMja ca PeryancaHor TP XKUII-
Ta, OJHOCHO MY/ITWIaTepaHe TProBadke IIaTgopMe y CMUCITY 3a-
KOHa KOjuM ce ypebhyje Tpxmiure Kanurana.

3akoH u3 2011. roauHe yBOAM 3HAa4YajHY HOBMHY Y IIOITIEly OATOBOP-
HOCTM 3a MCIUIATy HecarJaCHUX aKIMOHApa, Te OfJyKa CKYIIITHHE MOpa
cafip>katu ofipei0y fla CTylla Ha CHAry JaBameM IIJCaHe M3jaBe Of CTpaHe
HpefcefHNKa of00pa AMPEKTOpa, Kao ¥ IMpefcefHIMKa HaJA30pHOr ombopa
OPYLITBAa aKO je yIpaBjbare APYLUITBOM ABOJLOMHO, fa Cy CBY HecarlacHU
aKIVIOHApM y Lie/IoCcTH UcIyTaheHn y CKIajy ca 3aKOHOM.

3akoH o mpuspemHuM apymreuMma (Craymbenu inachux PC, 6p. 36/2011; pmame y
¢dycHorama: 31111 (2011)), 4. 474 cr. 1 Tad. 1.

3I1]] (2011), un. 474 cr 1. Tay. 6.
3I0]0 (2011), wn. 474 cr. 1 Taw. 4 u 7.
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Y ynopepgHOj perynaTuBM Cce MOXKe YOUUTM LIMPOK CIIEKTap OCHO-
Ba IIpaBa HECAIIACHNX aKIMOHApa. Y HeKVMM JipKaBaMa ce OBO IIPaBO fiaje
caMo II0 jefHOM OCHOBY (HIIp. XpBarcka), ok BehHa 3aKOHOfaBCcTaBa Koja
IPOIMCY]y TIPaBo MCTYIamba, TO YnHe 3a Behu 6poj ocHoBa.’

I[Tojepmua npasa npexsubajy Bpo criennduyHe 0CHOBe IIpaBa Ha OT-
KYII aKIyja off CTpaHe ApyLITBA.

Y Benukoj bpuraHmju, HecarnmacHM aKLIMOHapy HeMajy MHOTO
MoryhHOCTM 3a McTymame myTeM OTKyma aknuja. Hajsehy mpumeny oso
IpaBO MMa y CIy4ajy Kajia ce APYLITBO ZOOPOBO/BHO Tacy IyTeM IpeHoca
CBOT IIOC/IOBaba Ha IPYTO IPYLITBO, Y KOM CIy4ajy CBaKM aKIVIOHAp KOju je
I71acao MPOTYUB OTYKe KOjOM Ce TaKaB MOCTYIIAK CIIPOBOAY, MOXKe TPaKUTHU
OTKYTI CBOjUX aKIMja IT0 LieHn Koja ce yTBphyje myTem ap6urpaxe. '’

Kunecku sakoH fjaje mpaBo UCTyNamba aKIMOHAPMMa IIOPEe OCTaIor 1
y clydajy Kajia KOMIIaHuja He ucivlahyje aMBUIeHe aKIMOHApyUMa IIeT y3a-
CTOTHVX TONVHA, a ocTBapyje mpodut,'! Mok 3akoH o MpUBpeNHNM APYIIT-
suMa llpue [ope npensuba oBo mpaBo mopep APYTMX OCHOBA U y CIy4ajy
Kajla je CKYNIUTMHA OTPaHMYM/IA VIM YKUHY/IA IPMOPUTETHO MPABO aKIMO-
Hapa JIa yIuiie aKijuje Wiy CTeKHe 3aMeH/buBe obBesHuIe. !

Hame 3akoHOaBCTBO ce OIpesienn/Io 3a IMPY CIIEKTap OCHOBA IpaBa
Hecar/laCHMX aKIMOHapa KOju ce 4eCTO Hajase U y APYIMM IIpaBMMa Koja
TNI03Hajy 0Baj MHCTUTYT (MOjeAMHAYHO V/IM 3aje[JHO), T€ Y TOM CMUCITY HUCY
HeyoOuyajeH.

IV IlocTynmak npep NpuBpefHUM JPYIITBOM

1. IIponenypa npu gOHOLIEY OfITyKe

ITpouenypa ocTBapuBama IpaBa HecarJlaCHUX aKIMOHapa je IIpe-
IIMI3HO NIPOIMCAaHa KAaKO CTapuM, TaKO ¥ HOBUM 3akoHOM. MebyTnm, crpo-
rOCT U KOMIIIMKOBaHa IIpOlieflypa Ha CTPaHM aKIMOHapa, Koja ce cacToju
U3 HIU32a pafilby Koje ce MOpajy MCIOLITOBATH, HAITyIITeHA je HOBMM 3aKOH-
CKVM pellleleM KOjuM Cy obaBe3e aKI[IOHapa CBefleHe Ha MIHMMYM, JJOK CY

9  XpBaTcKM 3aKOH O TProBadykuM fpyurrsuma (Hapoghe Hosune, 6p. 111/93, 34/99, 52/00,
118/03; pame y dycHorama: X3T]I), wr. 562 u 570.

10  Gino Menchola, ,,Minority shareholders and corporate restructurings: an international
overwiev of some important principles and provisions, cTp. 24, FOCTyIHO Ha MHTepHET
appecu: https://www.law.kuleuven.be/cals/llm/papers/Y0405/GinoMenchola.pdf.

11 Q. Wang, ,Shareholders exit remedies in Chinese close companies®, gocrymHo Ha
UHTEpHeT appec: http://www.rug.nl/gradschoolggsl/publications/ Wang. PDF?as=pdyf.

12 3akoH o mpuspenHuM papywrsuMa LlpHe Tope (Cnyxbenu nucii PLIT, 6p. 6/2002 u
Crnywbenu nucii LT, 6p. 17/2007 n 80/2008 pame y dycnorama: 3IIIIIT), wr. 32a cT. 1
Tayuka 4.
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obaBe3e IpyIITBa He3HATHO NoBehaHe. 3aKOH O MPUBPETHNM APYIITBMMA U3
2011. roguHe yKasyje Ha 3Ha4YajaH IIOMaK 1 Y IIPOIICUBAIbY OfpenoM Koje cy
ycMepeHe Ha Cy)aBambe IIPOCTOpa y KoMe 6 OMIo MecTa 3a 3Ha4yajHO pas-
MUYUTUM TyMaderwMa y IPYMEHM NPaBa HeCAarTaCHUX aKIMOHapa.

ITocTtymak opny4uBama CKYNIITHMHE aKIMOHApa M [JOHOIIEIbE OJIyKe
Ha KOjuMa HecarJTaCH! aKIMOHApy 3aCHMBAjy CBOja IpaBa Mopa OMTHU OTBO-
PeH, Te Cy U IPOINMCaHa IpaBUIa ¥ CK/Ialy ca TUM Hade/loM.

a) Obasewilierve akyuoHapa

Kao mpBu Kkopak Kkoju IpeficTaB/ba 06aBesy ApYIITBA Yy IOCTYIKY
TIOHOIIIea KOHKPETHNX OfTyKa Ha CKYIIITHHY je 06aBe3a fa y 06aBeITemy
0 CasuBy CKyNIITMHe, Ha Kojoj he ce omayumBatu o murTamuma Koja
IPefICTaB/bajy OCHOB IIpaBa Ha HECAITIACHOCT, 00aBecTe aKIMOHApe Jja IMajy
TakBa MpaBa ¥ yIyTe UX Ha Ta mpasa.'*

Y oBOM fieny, HOBUM 3aKOHOM je TpenBubeHo fla cacTaBHM [ieo MaTe-
pujana 3a cefHMIY CKYIIITMHE MOpa Cafp>KaTu Mopes obaBelITema O Ipa-
BYIMa HeCaIJIaCHMX aKIMoHapa u GopMynap 3axTeBa 3a OCTBAapUBame TOT
npaBa ca 06aBe3HMM 3aKOHOM IIPONNCAHMM eleMeHTHMa (1o7/ba y Koja ce
YHOCK VM€, OJHOCHO ITIOC/IOBHO MMe aKIMOHApa ¥ HeroBO NpebuBauiiTe,
OJHOCHO CefuIITe, Kao ¥ 6poj M KiIaca akuuja 4iji OTKYI 3axTeBa) Kao U
HofjaTaK O KIbUTOBOACTBEHOj BPESHOCTY aKlMja, IIOlaTaK O TPKUILIHO] Bpe-
HOCTM aKIyja yTBpPhHEeHOj y CKIafy ca 3aKOHOM U IOfATaK O IPOLEHEHO]
BPEHOCTN aKluja yTBpheHoj y CKmajy ca 3aKOHOM, IIpM 4eMy Ce Te BPeIHO-
ctu yTBphyjy Ha laH OHOIIEma OJTyKe O CasUBAKY CefHNIe CKYTIITHHE.
OsakBa ofpe6a je IIOBOJ/bHMjA 33 HecarlaCHe aKIMOHApe Te ce IBOMe YBOIU
Behu crenen curyproctu ja he ncrnahena BpegHocT 6UTH 1 peanHa Bpef-
HOCT aKuyja.

OBo je cBaKaKo IIPBM KOPaK Ka I10jefHOCTaB/beiby IPOLENyPe OCTBApU-
Bama IpaBa ¥ CMambJBaby MOTYRHOCTH 3a IIPOIYCTUMA, JIOK je 3Ha4ajaH KO-
PaK y4umeH ¥ y IpaBlly oMoryhaBama mTO 60/be 00aBEIITEHOCTH O MPABY
Ha JICTyTame Beh y caMOM TPeHYTKy II03VBarba Ha CEHMITY.

6) Yayhusarwe obasewitierra gpyuiinisy o Hamepu Kopuwiherva iipasa

AxumoHap Koju HaMepaBa fia KOPUCTY OBO IIPaBO MOpa O ToMe oba-
BECTUTU PYLITBO Y IPOMMCAHOM TIPEKTY3MBHOM POKy of 30 mana.'® 3akon

13 Mupxko Bacumesnh, Komenitiap 3axona o tpuspegrum gpywinieuma, beorpan, 2006, cTp.
807.

14 3I11 (2004), 1. 444 cr. 4.
15 3II1 (2011), un. 475 c1. 1 Tay. 1.
16 3111 (2004), un. 444 cT. 5.
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13 2004. ronyHe U3pUYINTO MPOIICYje a y CIy4ajy MIpONyIITalkha OBe pajibe
aKIMOHAp TyOU IpaBO OTKYIIA aKIyja.

HoBuM 3akoHOM oBa o06aBe3a aKIMOHapa je MCK/by4eHa y CKIafy
ca OMNIUTOM TEXIOM OJaKllaBarba aKLMOHAapMMa OCTBapuBama IIpaBa U
yK1zama obaBe3a Koje Cy ce y IpaKcy II0Kas3ajie Kao CyBMIIIHE.

8) Obasesa tipoiliuemerva UPUTUKOM JOHOULEHA OGTLyKe

ITpunukoM HoHolIema OfIyKe Ha CKYNIITMHM, aKL[MOHAp MOXKe IJIa-
caTy NMPOTUB WM C€ Y3Ap>KaTu Off I7lacama, HITO je 3afip>KaHo U y HOBOM
3aKOHCKOM penlersy.!” Jlornaso 6 6110 71a je akmoHap obaBesaH Jja rmaca
IPOTUB IIpefiMeTHEe OIyKe, Te HeKa IIpaBa Kao HIIP. XPBAaTCKO U IPHOTOPCKO
TO U Ipomnucyjy, He gajyhu moryhHocT y3ap>kaBama Off ITacama aKIIOHapa
KOjM kel KOPUCTUTU OBO CBOje IIPaBo.

1) Yiayhusawe 3axitiesa 3a oMikyil akyuja

ITpema 3axony u3 2004. rogyHe, yKOIMKO je Ha CKYMIITHMHYU aKI[MIOHapa
JIOHEeTa IpeMeTHA OfTyKa, aKI[MOHAPM KOju Cy paHMje 06aBeCTUIN APYIIT-
BO 0 HaMepy Kopumrhema IpaBa OTKyIIa, TyXXHMU Cy [ja yIyTe APYLITBY IIN-
CaHM 3aXTe€B 3a OTKYII aKLMja. Y 3aXTeBY Ce HaBOAY MMe, Tj. IOCIIOBHO MIMe
aKIMOHapa, MpeOuBaMNIITe OHOCHO CefMIITe Kao M Opoj M Kimaca akiuja
quju ce OTKyI Tpaku (mro je 3akoHom 13 2011. cactaBHU fieo popMmynapa
KOjy ce 0CTaB/ba Y3 MO3UB 3a CefHuIy). POk y koMe ce IOJHOCK NMCAHU
3axTeB je 30 maHa Off laHA JOHOLIEA OIJIyKe c1<yr1111T1/[He.19

VM oBne je HOBMM 3aKOHOM y4NMIb€HAa 3HaYajHa IIPOMEHA Yy CMIUCITY
yHanpebhema edukacHOCTM. AKIVOHAp KOjM JKeMM Jja KOPUCTHM IIpaBO Ha
UCTylIame y obaBe3l je fa 3aXTeB KOji je ZoOMO y3 MO3MB 3a cefHMIY (3a-
KOH TO M3pMYNTO He mpeaBuba, anmu mpeTmocTas/ba ce la UCTY Mopa O6UTH
YPeIHO TIOIyIeH) OCTaB) Ha CaMOj CeHMLIM Ha KOjoj je JlOHeTa OfiIyKa 1
TO TPEICENHMUKY CKYIINTHUHE, Tj. INLY KOjeé MCTU OBJACTU WIK y POKY Off 15
JlaHa Off JaHa 3aK/byyer-a CeTHMIIE.

g) Vctinama akyuonapa

I[To ynyhmBamy nmucaHor 3axTeBa aKIMOHApa 3a OTKYII aKIuja, 1o 3a-
KoHy 13 2004. roguHe, JpyIITBO je Ny>XHO fAa y poky oj 30 maHa of gaHa

17 3I1M (2004), 4. 444 cr. 5; 3I110 (2011), un. 474 cT. 1.
18  3IIOLL wi. 32a cr. 1; X3T, un. 562 cr. 1.

19 3111 (2004), 4n. 444 cT. 6.

20  3IIJ (2011), wm. 475 ct. 2 Taw. 1 u 2.
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NOJHOIIEHA 3aXTeBa UCIIATY aKI[MOHAPY BPEJHOCT aKIlMja 3a KOjy Bepyje Aa
je Tp>KUIIHA BpenHOCT. !

[To HOBOM 3aKOHY, APYLITBO je y obaBesu fja y poKy of 60 maHa
Ofl MaHa MCTeKa POKa ofi 15 maHa y OKBMpPY KOTa Ce€ 3aXTeB MOXE YIIyTH-
TU, UCIJIATY BPEJHOCT aKlyja Koje Cy IpefMET 3aXTeBa, a KOja je jefHaKa
HajBIILOj O TPU BPENHOCTH Koje Cy Omle HaBeleHe y IO3MBY 3a CEHMITY
cxkynmTuHe.” OBMM ce ApYyIITBY flaje BUIIEe BpeMeHa 33 IPUKYII/baihe Cpei-
CTaBa 3a OBe CBpXe, 003MpOM Jja ¥ caMa OfJIyKa Koja je JoHeTa MOXKe OUTH
¢unancujcku ontepehyjyha 3a mpymTBo, a BepoBaTHO ce U MIMAJIO Y BUAY
[a je IO paHMjeM 3aKOHY APYLITBO MOPAno OUTY YHampexn 06aBeIiTeHO O
MOTYRHOCTM MCTyTIama aKIMOHAPA, Te je Y TOM CMMCTY ¥IMAsIO ¥ BUIIE Bpe-
MeHa 3a o6e36ehuBame cpefcTaBa 3a Ty CBpXY.

h) HemoiyhHociti iobujarea ognyke og citipare HecainacHux
akyuoHapa

3akoH 13 2004. rogmHe mnpensuba fa akIMOHAp KOju MMa IPaBO
Kopuihema rmpaBa Ha OTKYII aKIiyja, He MOXKe OCIIOPABaTy OFIyKY Ha KOjoj
3aCHMBA OBO CBOje IIPaBO, OCUM Y C/Iy4ajy Jia je ofIyKa IpeBapHa WIN ako je
MPOTHMBHA 3aKOHY M/ IPeACTaB/ba IOBPEAY IPaBIIa O JY>KHOCTHU NaXKibe U
TIOCTIOBHE TIPOIIeHe Y CKTafTy ca 3akoHoM.>> OBa ofjpei6a Huje HajIpelu3HIje
onpebena, 063upoM Ha CBM HecarJlaCHM aKLIMOHApM MMajy IpaBO Ha OT-
KyIl akiyja (1ro He 3Ha4M fia he ra cBM M KOPUCTUTH), Te OU ce je3MYKUM
TyMademweM OBe ofipefi0e MOITIO 3aK/bYUUTH Ja U aKIVIOHAap KOju HUje KOpU-
CTHO OBO IIPABO He MOXKE OCIIOpaBaTy IPeIMETHY OmIyKy. Jleo ,,0mIyKy Ha
KOjOj 3aCHMBa OBO CBOje IIpaBo” ymyhyje #a ce 3ampaBo pafu 0 HecarlaCHUM
aKLMOHapyMa KOji Cy ¥ KOPUCTWIN IIPAaBO OTKYIIa aKLiuja.

HoBu 3akoH je xopuroBao oBy ofpen6y mpomwucyjyhm ma axiyoHap
KOjU 3aTpak! Off ApYIITBa fia Off IeTa OTKYIM aKLMje y CK/Iafy ca 3aKOHOM
He MO>ke OCIIOpaBaTH OJTyKy JPYUITBA Ha KOjOj 3aCHMBA TO CBOje mpaBo.!
MebyTtum, uctom onpenbom ce u UCKBYUyjy Ao caga nocrojehu msyseru y
KOjUMa je HecarlaCHM aKIVIOHap MIAK MMao IIPaBo I0oOUjama OBe OJIyKe.
OBo pelleme ce YMHM JIOTMYHMM, 003MPOM fla aKIMOHAp KOjU MCTyIa U3
ApYIITBA HEMa MHTepeca fia Halajia IpefMeTHY OJUTYKY 110 OM/I0 KOM OCHO-
BY, @ TO CBaKaKO MOTY YPafIUTU OCTa/IM aKLMOHAPU KOjU OCTajy Y APYLITBY
U KOjUX Ce JIOHeTa OfjIyKa U fupeKTHO Tude. OcuM Tora, n3berasa ce mpo-
IeflypaiHa KOMIUIMKAIMja y K0joj 61 mocrojana MoryhHOCT #a nuie koje je
npecraso fia 6yae akIMOHAap BOAY IIOCTYIIAK ITOOMjamba OfTyKe APYIITBA.

21 3II1 (2004), un. 444 cr. 7.
22 3I1] (2011), un. 475 cT. 3.
23 3I1] (2004), ur. 444 crT. 2.
24 3II] (2011), um. 474 cT. 3.
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2. IIpaBa HecarmacHUX aKIMOHAapa HAKOH 3aXTeBa 3a OTKYI
aKnuja

ITpema 3aKOHY aKIMOHApOM Ce CMaTpa, Y OFHOCY IIpeMa aKLMOHAap-
CKOM ApyIITBY 1 Tpehum muumma, nuie xoje je ynucano y Llentpanuu pe-
TUCTap XapTHja Off BPeIHOCTN.>> Y TOM CMICITY, aKI[MOHAP KOji Ce M3jaCHUO
Kao Hecar/jacaH, Te OTIIOYe0 IPOLeAypy OTKyIIa aKiuja, 61 MMao cBa Ipasa
Kao ¥ OCTa/IM aKIMOHApY, YK/by4yjyhu 1 IpaBo I71aca, cBe HOK ce IMpOoLeny-
pa OTKYyIIa 1 NpeKbIDKemha aKIMja He OKOHYA.

O63upoM fia je HecaryIaCHM aKIMOHAp MOJJHEO 3aXTeB 3a VICTyIame U3
APYIITBA, HeMa JIOTUKe Jia y MelyBpeMeHy ydecTByje y OIIy4MBaIby 3ajeHO
Ca OCTalMM aKIMOHApMMa M yTUYe Ha Jja/be MOCTOBalbe [PYIUTBA. Y TOM
CMICITY, YMHM Ce Jja 61 TpeOaso MMIIEPATUBHO PETYINCATH [a HecaraacHu
aKI[MOHAPM, HAKOH IIOfIHOLIEHa 3aXTeBa 3a OTKYII aKIj}ja, MMajy CaMo IIpaBo
HOTpaXkMBamba Off IPYyLITBAa TPXKUIIHE BPEeTHOCTY aKIyja, JOK MM Ce OCTaja
npaBa race. OBakBoO pelleme je npegsubheHo y npasy CAJI.%6

3. 3aKOHCKa orpaHMYema
a) Llensyc oipanuuerva

IIntame Koje ce mocTas/ba Beh Ha MOYETKy TpoIelype OCTBApMBarba
IIpaBa HecarlacHMUX aKILMOHApa je KaKo IOCTYNNUTU y CAydajeBuMa Kafa ak-
LVIOHAPM ca KaIlMTaj LIeH3yCOM MCIOf IIPONMCAHOI He Y4YecTBYjy y pajy
CKYIILITMHE, Tj. HEMAjy NPaBo I/Iaca.

3akoH n3 2004. roguHe He mpexsuba MoryhHOCT yBobewa MUHMMATI-
HOT Opoja mIM HOMMHATHE BPeJHOCTM aKIiyja Koje /1ajy MpaBo IPUCYCTBO-
Bama CKYIIIITIHY, aJI) je HI He 3a0bpambyje, [1a Be/IVKa IPYLITBA HEPETKO yBOJe
OBaKaB IIEH3YC CBOjMM MHTEPHMUM aKTUMa.”” OBM aKLIMOHApM CBAKAKO MMajy
IpaBoO IVTaca I10 CBUM Of/TyKaMa Koje JOHOCH cKynutiuHa. MoryhHocT yBobema
OBAKBOT TleH3yca mpenBuba U HOBM 3aKOH O TIPUBPEHUM IPYMTBUMA.”S
ITo mpaBwiy, y cly4ajeBuMa IIpONMCHBamba LieH3yca 3a yderhe y cKynmTu-
HM, aKIMOHApY MOTY Y4eCTBOBATU IIPEKO 3ajeSHMYKOr IIyHOMOhHMKa mim
I7IacaTU y OfCYCTBY.

Mehytum, MHora pApymITBa CBOjUM MHTEPHUM AaKTUMa IIPOINUCY)Y
LEH3YyC M 3a MPaBO I7Iaca y CKYyMIITUHY, T€ aKIIMOHAPU KOjU IOCENYjy Marmbu

25 3II] (2004), yr. 207 cr. 1, 3I1]] (2011), um. 249 cr. 1.

26  New York Business Corporation Law (mame y ¢ynorama: NYBCL), un. 623 (E). ¥V cxnmany
ca 0BMM ofipefibaMa 6y Tpebaso ycarmacuTu  npasuia LleHTpamHor perncrpa mno KoMe
OTKYII ¥ IIpeKIbIDKaBatbe akluja nokpehe NCK/bYYMBO aKLMOHAp, Te AaTu Ty MoryhHOCT
U ApYWITBY, 0 4YeMy he 6uty peun mame y pagy.

27  P. Bycapau, [I. Muxwuh, nas. geno, ctp. 314.

28  3IIJ (2011), wm. 328 ct. 2.
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KaluTaa ILeH3yC Ofj IIPONNMCAHOr MOTy ITIacaTM CaMO YAPY>XMBambeM [0
MPOMMCAHOT IjeH3yca MPEKO 3ajeHIYKOT HYHOMOhHI/IKa.29 W mopen oBux
OTpaHNYeba, CBAKY aKI[OHAp MOpa OUTK 006aBeIITeH O CKYIIITYHY aKI[MO-
Hapa Ha NpONNCaH Ha4YyH.

3akoH 3 2004. rogyHe Nponucyje fa MIpaBo Ha OTKYI aKLUMja U U3-
7asaK U3 APYLITBA MMa CBAKM aKLMOHAP KOjU je 10 MPOIMCaHUM OfiTyKaMa
MIMao NpaBo I71aca. HaBeeHNM [IeH3yC orpaHn4YemIMa ce He Ofy3MMajy Mpef-
MeTHa IIpaBa akumoHapa Beh ce camo oznpel)yje HauMH BUXOBOT BpIIEHA.
OBaKaB CTaB je 3ay3ena I Cyficka TIpakca.” Y TOM CMUCITY 1 aKO He TOcenyje
IPOIMCaHM IJeH3yC Koju My oMoryhaBa riacame, akI[moHap 61 Morao ma Ko-
PMCTH IIPaBO Ha OTKYII aKIiMja, C TUM LITO 61 ce ofpenbe 0 06aBe3n rmacama
IPOTUB VWIM Y3AprKaBarba Off I7lacamba MOpajie 3aHEMapUTH YKOINKO aKINO-
Hap Huje ¥Mao MOryhHOCT Iacama.

HoBu 3akoH o puBpegHNM JPYLIITBYMA je M30CTABMO U3 feduHuIje
HecaIrJlacCHUX aKI[MOHapa Jieo KOji TOBOPM O MMamby IpaBa IJaca IO Ha-
BeJleHMM INMTamuMa, Beh ce caMo 3afip)Kao Ha YMHEHUIV HeIacama Tj.
y3Ap>KaBama Off I71acama, IIPY TOM Har/amaBajyhu ga mpaBo fa 3axTeBa OT-
KYII aKli¥ja MMa ¥ aKLMOHAp KOjU HUje MPUCYCTBOBAO CEJHUIV CKYIIUTVHE
Ha K0jOj je JOHeTa IpeAMeTHa ofIyKa.”” V oBa ofpenba Mo>ke CTBOPUTHI He-
TOYMIILIE, jep HMje pasjallllbeHO Ja 1M OB3aj aKLMOHAp Mopa I7lacaTu y Ofi-
CYCTBY, Te je MOXKa U OBO Tpebajo AMPEKTHO HAIJIaCUTH 003MpOM fa ce
IIPaBO MCTyIama Be3yje 3a I7lacambe NMPOTUB WM Y3[p>KaBaibe Off ITlacarba
IO MPEIMETHOj OfLTYLIN.

6) Oipanuuerve ciiuyaroa COUCHIBEHUX AKUUA

3akoH u3 2011. roguHe je peryaucao u npo6aeM CTUIama CONCTBEHNX
aKIMja y IOCTYIIKY OTKYyIIa aKIiija off HecaIJlaCHMX aKIIMOHapa.

3akoH n3 2004. rofMHe IpoOMKCYje MOCTYIIAaK U 1IeH3yC OrpaHNyYerba 3a
CTUL]ake CONCTBEHMX aKIyja Off CTpaHe ApywTBa.” IIpuMMeHOM HaBefeHUX
OrpaHMYeIba, APYIITBO MOXKe NOhM y cUTyaumjy ma OTKYIIOM akIyja Of He-
caIJlaCHUX aKLMOHapa Ipenasy HaBeJeHM LIEH3YC IOoCefoBama COINCTBEHUX
aK1uja, Te ce MOCTAB/bAJIO MUTAbE KAKO MOCTYIIUTY Y KOHKPETHO] CUTYaLuju
1 KOje 3aKOHCKe ofipeibe 3aHeMapuTy, 0631poM fa je Hemoryhe ncroBpeme-
HO TIOLITOBATU ¥ ofpende 0 MpaBMMa HecarlacHMUX aKIMOHAapa 1 OHe Koje ce
T4y HaBe[eHNX OTpaHNYemna.

29  Mupko Bacumpesuh, Komiianujcko tipaso, beorpan, 2007, cTp. 347.

30 Ibid.

31 Ilpecypa Bumer TprosuHckor cyfa y beorpany, IDk. 9598/07 og 27.5.2009.
32 3I1J (2011), un. 474 ct. 1. m 2.

33 3IIJ (2011), wm. 475 cr. 1.

34 3I17 (2004), wr. 220-221.
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Y HaBefileHOM C/Iy4ajy ce pafiuo O OYMITIETHOM 3aKOHCKOM IIPOITy-
CTY, Te je HOBM 3aKOH OTK/IOHMO OBY HEZOCTIeFHOCT 13pu4nto npensubajyhu
Ia ce OIpaHMYema Yy CTUIAY COIICTBEHNMX aKlMja He OJHOCEe Ha CIy4aj
OCTBapuBamba paBa HeCarylaCHUX aKIMOHapa.>

8) Oipanuuerve unaharwa coucilieeHUM aKUUOHAPUMA

3aKOH MPOMICYje ¥ OrpaHNder-a M1ahama CONCTBEHNM aKI[IOHApUMA Y
3aKOHOM HaBeJeHNMM C/Ty4ajeBIMa, Te TOCTOj| AM/IeMa JIa JIY CE OBA OTPaHMYerba
OfIHOCE U Ha C/Ty4aj OTKYTIA aKIMja Off HECATNIACHNX aKI[MOHapa.

Y cny4ajy ocTBapuBama IpaBa Hecar/laCHUX aKIMOHapa, UCTU y 3a-
KOHOM IIPOINMCAaHOM IIOCTYIKY, 3alIpaBO IIOCTajy MOBEPUOLM LPYLITBa, Te
ce MCIUIaTa y UM/bY OTKYIIA aKIJja He MOXKe TpeTMpaTy Kao Jpyre UCIIIATe
aKIyoHapyMa (HIp. guBujeHaM). YnmemeM HM3A IOjelUHAYHNX 3aKOHOM
MPONNCAaHNX pafilby, HeCAIIACHU aKIMOHAPYU U IOPYIUTBO 3aNpaBo [[0/Ia3e Yy
IBOCTPaHO-00aBe3HU YTOBOPHM OJHOC, YMMe Ce CTBapa Jy>KHIYIKO HOBEpU-
JTaYKM OJHOC, Te OU MCIUIATy APYLITBO BPLIMJIO IO IPaBMIXMaA KOja BaXke 3a
TnoBepuolle, 6e3 OrpaHIYerha 3a UCIIIATe COIICTBEHUM aKIMOHAPUMA.>’

Y cnydajy ma go uCIUIaTe MIaK He fobe, HecarlacCHM aKLMOHAPY MOTY
CBOje ITPaBO Ha VCIUIATY IIPOIMCaHe LieHe aKIJja OCTBAPUBATH IIPeJ CYAOM,
HakoH 4era he u fe¢MHUTUBHO JOOUTHU CTATyC MOBEpPHOLA PYLITBA, YMMe
01 HaBefjeHO OTpaHMYebe OVIO VCK/BYUIEHO.

4. IlojepHOoCTaB/be€HM NMOCTYNAK CTATYCHUX IIPOMEHA

IlojenHocTaB/beHM MOCTYHNAK CTAaTyCHUMX IIpOMEHa IOfpasyMeBa
crpoBobere peopraHmsanyje ApymTBa 0e3 OfTyKe CKYIIITHMHE APYLITBA
CTUIIAO0LIA.

OBge ce jaB/ba OTBOPEHO IUTambe Ja /I MABMHCKM aKIVMOHAPU U Y
OBOM CJIy4ajy MMajy IpaBO Ha OTKYIl aKlyja M MCTyName K3 JPYIITBa,
003MpoM Jia ce IpoIefypa cClpoBobema TOT IpaBa Besyje MCK/bY4MBO 3a
Ofip>KaBame CKYIIITIHE, Ka0 11 Ha KOjii HauMH OM ce TO IPaBO OCTBAPUIIO.

ITojeqHOCTaB/LEHN TOCTYTIAK, KOj) TIpe CBera MMa IM/b M30eraBarme
HeroTpeOHe, KOMIUIMKOBaHe MPOLieflype U YLUITeAYy BpeMeHa U TPOIIKOBA, He
MOXKe OMTM IpelpeKa IMpaBy UCTYIamba HeCarllaCHUX aKIVIOHapa, Te VM Ce
Mopa omMoryhutu meroso kopuinheme.

35  3IIJ (2011), wr. 285 ct. 1 Tay. 1.
36 3IIT (2004), wr. 230-231; 3I1]T (2011), wi. 275.

37 Jbwmpana PajHoBuh, ,OTBOpeHa IpaBHa HMuUTama akuuMoHapcTBa®, y Mupko Bacumesnh
(ypenHuK), Axyuonapckca gpywinsa, 6epse u akyuje, beorpan, 2006, ctp. 274.

38 3IIJI (2004), wi. 391 u 415; 3117, (2011), un. 501.
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Pememe 61 MOrIo 6MTH [a HecarlacHM aKIMOHApPY KOjU Kefle UCTY-
IWUTHU U3 APYIITBA, MOPAjy O TOMe YIYTUTU IMCMEHO oOaBellTene PYLITBY,
Te 6 y TOM C/Iy4ajy APyLITBO MOpPAo OMOryhIUTHU OCTBapuBambe OBOT IIpaBa
aKIOHAPVMA MAKO HUCY MMa/i MPWINKY JIa T7acajy o cmajamy.”” Obfie ce
MeDhyTuM mocrapsba U NUTambe [ja M AKLMOHAPY KOjI XKeJle [ja KOPUCTe OBO
CBOje TPaBO MOPajy Ja 3aXTeBajy Ofp>KaBame CKYNIITHHE Kao IPeycrIoB
HerOBOT OCTBAapMBamba. YKOIMKO OU OfroBOp 610 NOTBPAAH, TO OM 3HAYMIIO
Ja HECAITIACHY aKIMOHAPU KOjU UCITYIhaBajy YCIOB Off HajMambe 5% KalmTar
ydemrha Mopajy 3axTeBaT ofjp>kaBambe CKYILITHHE, JOK 61 OHMMa ca MabyM
IPOLIEHTOM OCTBapMBame IpaBa Ha HEeCAaIrlaCHOCT MOpajno 6utu omoryheHo
6e3 ofip)KaBarma CKYIIITHHE.

Tlake, Tpebamo 6M cMaTpaTu Ja HecaraCHM aKLMOHAPU MOpajy
MMaTy MOTYhHOCT ocTBapuBama CBOT IIpaBa Ha UCTymame, O6e3 063upa Ha
Ofip)KaBalbe MIN Heoflp)KaBame CKYIIITIHE M MOTYRHOCT BIXOBOT U3PUYM-
TOT I7Iacama o crajamy. OBO TUM IIpe, aKo ce y3Me y 003Mp fla Hallle IpaBo
oficTyma o ofpen6tu Tpehe nupexTuBe Koja Kammrasn IIEH3YC 3a ca3MBarbe
CKyNIITHHE y OBOM C/Ty4ajy Besyje 3a Hajsuiue 5% (a He HajMame 5%, Kao
Y HallleM TIpaBy, WITO je 3aJP’KaHO M Y HOBOM 3aKOHY''), INTO jacHO yKasyje
Ha HacTojalbe Jla ce aKIMOHAPY 3alITUTE U Y CIy4ajy 3HATHO Mamber KalnuTall
yuentha.*!

Kapa je y nuramy nojegHoCTaB/beHM IOCTYIAK CIIajatba ca IpyUIlajarmbeM
Kajla IPYIITBO CTHMIIAjall Ioceflyje HajMame 90% akuuja ca mpaBoM Ijlaca
noppebenor ppymrea, Behnua mpasa CAJl mspuumro mpepsuba na he y
OBOM CITy4ajy IIpaBO Ha OTKYIH aKIiija MMaTH caMoO aKLmoHapy noapeheHor
OPYyWTBa, Tj. OPYLITBAa KOje Ce IPUIIaja, [NOK je aKIMOHap¥Ma MAaTUYHOT
APYIITBA OBO IpaBo ycKpaheHo.

Maxo ce 0BakBO pelllelme YMHM JIOHEK/E JIOTMYHMM aKO Ce Yy3My Y
0063Mp OKOTHOCTM Jja He IOCTOj! BeMMKa MOTYRHOCT Yrpo)XeHOCTM aKIMO-
Hapa MaTUYHOT APYIITBA, 0631poM fia ucto Beh mocefyje Tako BEIUKU J1e0
noxpeheHor ApymTBa, YMHMU ce ja 611 1 oBfie Tpebaso npeaBuAeT! MoryhHOCT
fla MaBJMHCKM aKIMOHapu y oba ApyIITBa MOTy jia u3 ofpeheHux pasmora
He Oy[y carJlacHM ca CIajambeM, Te 6u uM Tpebamo omoryhuryu mpaso oT-
KyIla aKIjija ako ce y3Me y 0063Mp fia mpaBo TO uHade npensuba y mocrym-
Ky CIajara. YKO/IMKO je 3aKOHOfIaBall CMaTpao /ia je IpaBoO Ha UCTYyIarbe U3
APYLITBa aZleKBaTHA 3aIITUTA MamIHe, Tpebano 61 TakBo MpaBo oMoryhutn
Uy OBOM CTIy4ajy.

39 Tarjana JeBpemosuh IlerpoBuh, Ilpexoipanuuna cilajawa gpywinaea y tpasy EY,
beorpag, 2010, ctp. 270.

40 3111 (2011), um. 501 cT. 1 Tay. 3.
41 M. Bacwsesnh, Komiianujcko dipaso, ctp. 545.

42 Model Business Corporation Act USA 1984, (name y dycHorama: MBCA), un. 13.02, ((a)
(1) ii); NYBCL, um. 910 ((1) (A) i).

214



10-12/2011. Huxomuna Pajunh (cTp. 203-222)

V Vinora cyma

Hakon foHoOmIema OfiIyKe Ha CKYIIITMHM U IOJHOIIEIbA 3aXTeBa 3a
UICTIZIATY Off, CTPaHe aKIMOHApPa, JPYIUTBO HECAITIACHUM aKLIIMOHApuMa Y Ipo-
HJICAaHOM POKY McItahyje mpommcany BpefHOCT akiuja (OHy 3a KOjy Bepyje
Ia je TP>KMIIHA — TI0 CTApOM 3aKOHY, HajBUILY Off KIbMITOBOJICTBEHE, TP KUIL-
He VIV NIpOIieheHe BPEJHOCTH — II0 HOBOM 3aKOHY).

YKOMMKO pyLITBO MPOIYCTU Aa M3BPIIN IUTahame WM y caydajy ja
aKIMOHAp CMaTpa ja je IraheHy M3HOC HIDKM Off OHOT KOjyi My Ce II0 3aKO-
Hy Tpeba mcrmaTuty (6mmo 36or morpernHor yrBphuBama BpefHOCTH MU
360r meMMMUYHE KCIUIATe, LITO je MOCeOHO IMpeln3NPaHO HOBUM 3aKOHOM),
paziu ocTBapMBama CBOT IIpaBa y poky of 30 faHa off JaHa MCIUIaTe UM Of,
laHa JIOIIkbe Y UCIIIATHU, MOXKe TIOFHeTH TY>KOy Cymy. AKI[MOHAp je IT0 CTapoM
3aKOHYy OMO Ay’>KaH fla y Ty>KOM HaBefie CBOjy IPOLIeHY BPeSHOCTHU aKI[yja,
JIOK je HOBVIM 3aKOHOM OBa 00aBe3a M30CTaB/beHa Y CMUCITY OIIIITE TEeXIbe
cMamuBama 0b6aBe3a HecaIJlaCHUX aKIMOHapa, a U y3uMajyhu y o6sup na
he cyn y mocrynky cBakako yrBphusaryu BpemHOCT akiyja.”” Crapy 3aKOH
npormnucyje n obaBesy IPyLITBa Ja O TyKOM 00aBeCTH CBe OCTajie HecarlacHe
aKLMOHape Ha Ha4yMH Ha KOju ce 00aBeIITaBajy aKI[VIOHApM 3a Ca3uB CKYII-
IITVHE, JOK je HOBM 3aKOH OBy 00aBe3y M30CTAaBMO, ai NPOINCYje Aa ce
HOCTYIILY CIajajy YKOIUKO je IOJHETO BUIIe TY>KOM 110 OBOM OCHOBY.

3akoH 13 2004. rofyHe IPONNCYje Aa CYS MOXKe OfpeRuTy oByarheHor
npolLewkNBaya WIN JAPYror CTpydYmaka y LWby yTBphuBama carmacHOCTH
I[eHe aKIlHja Kojy je OfpeIo IPYIITBO ca TPKUITHOM BpenHouthy akiuja.*®
3aKOH OBJie HABOAM [ CyJ, MOXKe aHTaXKOBATY CTPYYHO JIMIle pajfiut MpoLieHe
TP)KMIIHE BPEJHOCTY aKIyja, alu ra He o6aBesyje Ha TO, IITO je y CYIpOT-
HOCTH ca ofipef6aMa 3aKOHa ITie ce IPOoIucyje Aa muia (Mof KojuMa ce Mopa
CMaTpaty U Cyfi) Koja yTBphyjy TpXKMIIHY BPEHOCT aKI[ija MOPajy aHTaXo-
BaT!U CTPYYHOT IpOLeHIBAYa y CIy4ajy Aa je I1ahame 3aXTeBaHO 110 OCHOBY
TIpaBa HecarJTaCHUX aKIMOHApa Ha OTKYT aKuuja off cTpane mpymrsa.*® Ho-
BVIM 3aKOHOM OBa Ofipefi0a je OIpaBJaHO M30CTaB/beHa Kao CyBMIIHA.

YKO/IMKO CyJ, yCTAHOBY Jia je 3aXTeB aKIMOHApa ONpaB/aH, obasesahe
OPYWITBO Ha UCIIATY Pa3/iMKe O IPONMCAaHEe BPENHOCTM aKIMja, OHOCHO
UCIIZIATy TIyHe BPeHOCTH aKlMja y CKJIajly ca 3aKOHOM.

Opyka cyfa ce OFHOCK M Ha aKIVIOHape KOju HUCY IOJHEeIN TYXOY,
Tj. Ha CBe HecarJlaCHe aKLJMOHape II0 CTapOM M CBe aKLMOHape MCTe Kjace

43 3II7 (2004), wr. 444 ct. 9; 3I1JT (2011), wr. 476.
44 3I11I (2004), 4. 444 cT. 8 m 9.

45 3IIJT (2004), wr. 444 cr. 10.

46 3111 (2004), un. 445 cT. 5.

47  3IIJT (2004), wr. 444 cr. 10.
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IO HOBOM 3aKOHY, T€ UM je IPYIITBO AY>XHO UCIITATUTHU 1IeHY Tj. Pa3IuKy y
IIeHN yTBpheHy CyICKOM OfTyKOM, YMMe Ce CTBapa HeKa BPCTe KONEeKTUBHe
Tyx6e.*® TTo HOBOM 3aKOHY 61 JIaK/Te, aKIMOHAPM CBake KJTace aKIija Mo-
paM TOjefVHAYHO fla TpaXke OJJIYKY CyAia, LITO je ONpaBJaHO, 003MpoM Ja
aKIyje pasIMIUTUX K/laca MOTY MMaTU PasMyYUTy BPeSHOCT. VcTuM unanom
je IpOoIIICaHo U Jla OBAj 3aXTeB aKLMOHAPU MOTY OCTBAPMBATY CYACKNM IIy-
TeM, YKO/IMKO IPYLITBO He IOCTYIIV IO HaBefleHOj 00aBe3n.

Onpen6a o o6aBesHOM 00jaB/bMBaIby OFJIYKe CyAa IO IPaBUINMA O
Ca3MBY CKyNUITHHe je 3akoHOM 13 2011. TofHe M30CTaB/bEHa, UITO MOXAA
" HMje CaCBUM OIIPaBJaHO 003MpPOM Jia ce Ha OBaj HaYMH obaBelTaBajy He-
CaIJlaCHM aKLMOHApM O MOryhuM mpaBuma 1o IpeMeTHO] OfTYIN, T€ MOTY
U JIeTIOBAaTH Y TOM CMMCITY.

Y ymopenHoj perymraTuBy, 3aKOHOJABCTBA [ajy PasAUYUTY YIIOTY
CyZly Y IIOCTYIIKy OCTBapyBaiba OBOT IIpaBa. ¥ HEKUM IIpaBUMa CYJ, HeMa
CKOPO HMKAKBY yJIOTY M/IM jeé OHa OTpPaHMY€Ha Ha Kpajibe CPEelCTBO, JIOK ce
y ApyruMMa HOCTYIAK y OCHOBM 3aCHMBA Ha CY/CKOj IIPOLEHU BPEHOCTU
aknmja.” Y cBaKoOM CiIyd4ajy, YBeK je IpBa M Hajoorpa MoryhHocT ma Heca-
IJIACHM aKIMOHApM M JPYUITBO IIOCTUTHY CIIOPasyM O BPEeJHOCTM aKIiuja
koja he 6uty ncrimahena.

Mopgen xopnopanujckor 3akona CAJl nmpexsuba fa yKommKo akiyoHa-
pu He OyZly 3aJOBO/bHM IIPOLI€HEHOM BpefHOIINy aKIyja off CTpaHe APYIIT-
Ba, MOTY OJpeNUTI BPELHOCT 3a KOjy CMaTpajy fja je IpaBMYHA (TPXKUIIHA)
U 3aXTEeBATU HbeHY MCIUIATy. YKOIMKO APYIITBO M HeCar/TaCHM aKIMOHAp He
MIOCTUTHY CIIOPa3yM O IIeHM aKLiMja, APYLITBO je JY>KHO Jja MOKpeHe CYHCKI
TOCTYMaK 3a TIPOIEHY BPETHOCTM aKIMja.’> 3a pas/iKy Off HAIIer MpaBa,
OBJIe TTOCTOju 06aBe3a Ha CTPaHM APYIITBA fla TIOKPeHe CYACKM MOCTYIAK.
OBakBoO pememe yMHOTOMe ONaKIIaBa II0CA0 HeCaIIACHMM aKI[MOHAPUMA,
jep he TpolukoBe IOCTymIKa CHOCUTHM ApYIITBO, a He akumoHapyu. CKymm
TPOLIKOBY IIOCTYIIKA KOje Y MOYeTHOj a3y CHOCH TY>KWMJIAIL Tj. aKIMOHAp
IpeCcTaB/bajy ITTABHY IpeNpeKy Koja oHeMoryhaBa HecarnacHe aKI[IOHape
Ja TpaXke CY[CKy 3aIITUTY.

3akoH gpxaBe [lemasep mpenBuba MCK/BYYNBO CYACKY IPOILEHY Koja
je cacTaBHU fle0 IIpoliefiype, Te TPOIIKOBe IIOCTYINKa CHOCH ApymTBo. Ha-
PaBHO, aKIVIOHAPU U APYIITBO yBEeK MOIY IIOCTMAM CIOpa3yM O M3HOCY IO
kojeM he ce akumje oTKymutu. JJpymITBo HMOJHOCK M3BEIITAj LIEHTPATHOM
PETUCTPy O aKUMOHApMMA Ca KOjuMa HUje MOCTUTHYT CIOPasyM, Te CyJ, Kao

48 3111 (2004), um. 444 ct. 11; 31110 (2011), 4. 476 cT. 4.
49  3II1 (2011), 4. 476 cr. 5.

50 3171 (2004), wi. 444 cr. 11; 3111 (2011), wr. 476.

51  Gino Menchola, Has. geno, cTp. 26.

52  MBCA, un. 13.30.
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IIPBM KOpaK Ipe IpolieHe BPeIHOCTH, ofpehyje Koju aKI[MoHapy MMajy Ipa-
BO Ha TIpoleHy.”> HakoH mpolieHe, cy/ Hapehyje HOBOOCHOBAHOM JIPYIITBY
Ia UCIUIaTH HecaIJIACHMM aKI[MOHAPKMa IPaBUYHY BPESHOCT aKLiMja 3ajeflHO
ca KaMaTOM YKOJIMKO Ha 1Y MMajy NpaBo.

XpBaTCcKO NpaBo Aaje MOryhHOCT aKI[MOHapyMa Jja Ce CIIOPa3yMHO H0-
roBOpe O BPEJHOCTM aKI[1ja, a aKO He IIOCTUTHY JIOTOBOP BPeJHOCT aKIjuja
oppebyje cyn Ha mpemIor ApyLUITBa MIN aKI[IOHApa.

Y mpakcy, [0 IOKpeTama CyACKOT MOCTYIIKA He JOJIasy JIako. [ymaBHU
Pasjor TOMe Cy BMCOKM CY[CKM TPOIIKOBYU KOje je IIOTpeOHO pUHaHCUpaTH
IO IOHOIIeba IVIaBHe OfTyKe 1 YBeK Moryhu pusuk ryourka cropa. YKOIKo
APYIITBO BPESHOCT aKIMja OfpeNy y CK/IAly ca 3aKOHOM, MaJIO je BepOBAaTHO
fla ce y CyICKOM IOCTYIIKY fobuje 6uTHO Beha BpefHOCT akuyja, Te je pUsuK
yIarama y Boheme CyICKOT MOCTYIIKA BeIVKIL.

Ca gpyre cTpaHe, CyACKMU IIOCTYIAK MMa HajBUIIE CMUC/IA Y CIyYajy /ia
APYWITBO YOIIITe He UCIUIATY aKIMOHAPE MM UX HE UCIIIATU Y LeTIOCTIH.

VI Ilocneguue HenmomToBamwa MpoNNcaHe Npouegype

IIpaBa HecarlaCHMX aKI[MOHApa Ha OTKYII aKIja MOTY OUTU yrpoykeHa
HETOIITOBabeM ITPOIIMCaHe IIPOLiefiype 3a JOHOLIeHe OflTyKa (HecasuBameM
CKYIILITHHE Ha IIPOIVICaH HAaulH, HeobaBellTaBameM aKI[oHapa o MoryhHo-
ctu kopuirhema IpaBa, JOHOIIEHEM OfiTyKe 6e3 ofTyunBama CKyIIITIHE).
O63upoM fja aKIMOHAp I'y6y IIPaBo Y CIIy4ajy CBOT IIPOIYCTa HEKe Off pajibu
y IIpoLieiypy, OMTHO je perymucaTy Mocaefulie HeIOITOBaba IPOLiefiype Off
CTpaHe [IpyIITBa.

1. ITo6ujame ommyKe CKYNIITHHE aKIIIOHAPA

YKONMMKO ApYMITBO JOHECE HEKY Off OfIyKa BaH IPOINMCAHE IPOLENY-
pe, Te Ha Taj HaYMH OHeMoryhm akumoHapyuma Kopuinherme npaBa Ha OTKYII
aKIuja, TaKBa OJ/TyKa ce MO)Ke II00MjaTi IIPYMEHOM OIIIITHX ITPaBIJIa O IIpa-
By Ha mobujame ofTyke cKymmryuHe. OmTyka ce mobuja mpes HaJIeKHUM
CYHOM YKOJIMKO CYy UCIYHeHM ofipeheHn ycmoBm, a Ty>xOy MoxKe MOJHETU
CBaK!M aKLMOHAP KOj! je T/Iacao IPOTUB IIPEMETHE OJIyKe, KAO M OHaj KOjU
HUje 6110 TIPOTIMCHO TI03BaH Ha cemumIry. IIpecysa KojoM ce mo6uja ompTyKa

53  G. Menchola, Has. geno, ctp. 27.

54  Ibid. Tpeba umatu y Bupy aa je y JenaBepy mpaBo HpolieHe JOCTYIIHO CaMo Y CIy4ajy
Crajama.

55  X3TMH, un. 570 cr. 2.
56 3111 (2004), wr. 302; 3TIIT (2011), wr. 376.
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CKYIIITIHE aKI[JOHapa Jie/iyje IpeMa CBUM aKIMoHapyuMa u obaBesyjyha je
3a OfHOCE aKIVIOHApa I APYILITBA.

[To6ujameM ofTyKe CKYIILITHHE, HeCAaIJIACHM aKL[MOHap Hehe ayTomaT-
CKJf OCTBApUTH CBOje NPAaBO Ha MCTYIalbe U OTKYII aKIyja, anmu 61 To MOrao
y IOHOB/bEHOM IIOCTYIIKY HAaKOH IIOHUINTAja OIJIyKe M IMPaBHUX MOCIeNNLA
HOHMIITEHE OJTYKE.

Kapa je y nuTamy mocao cTuuama UaM pacrloiaralba MMOBMHOM Be-
JIMKe BPEJHOCTH, CYy[CKa IPaKca He 3ay3uMa CTaB O HMIITABOCTU IIPAaBHOT
IOCTa HacTajor 6e3 OfyKe CKYIIITMHE APYLITBA, IIa CAMUM TUM U 6e3
IOMITOBaba MPaBIIa O HECATTTACHUM aKI[MOHAPMMA, IITO je Y IPAKCK YeCTO
Kplllerbe 3aKOHa, HApOYMTO 360T MOIyhHOCTM pasmMumMTHX TyMadera MoBe-
3aHMX IIOCTIOBA, Koje 3akoH 13 2004. rogyHe HUje Mpenu3HO ne¢>MHmcao.57
Y cnydajy kapa je Ty>k60M TpakeHO [ja ce YTBPAM HUIITABOCT YTOBOpa
KOjUM je APYIITBO PACIIO/arajo MMOBMHOM BE/IMKE BPEIHOCTH, a IPUTIN-
KOM IOTINCKBaba YyTOBOPA HMje IIOMITOBAaHA MPOoIleflypa Koja je MponmcaHa
3a TaKBa pacIoJarama, CyJ je 3ay3eo CTAaHOBMIITE Jla Cé TaKaB YrOBOP He
Moke cMaTpatu HumraBuM.”® Kao o6pasnoxkerse CBOje OITyKe Cy/| HABOTY
la HUIZIe Y MPOIMCAaHOj NpoLeaypy Huje npensubeHo na he HemomroBame
¥ICTe BOJUTY HUIITABOCTY IIPABHOT IOCTIA, K0 U Jla Y CMUCTY ofipenou 3a-
KOHa O OONMMTallMOHMM OfIHOCKMA YKONMKO Jobe Jo 3aKk/bydema yroBopa
KOjJ je 3abpameH caMo jelIHOj CTpaHM YyroBOP OCTaje Ha CHas¥ YKOJMKO 3a-
KOHOM HUje mTa Apyro mpensubeno.” HesaBucHo of Tora, cys cMatpa fia
HETIOIITOBAKE MPOLENypPe Y KOHKPETHOM CTy4ajy HMKAKO HE MOXE BOTUTH
HMIITaBOCTY IIPABHOT II0C/IA 003MPOM la Ce He Pajiit O IPAaBHOM IIOCITY KOju

J€ IIpOTNBAaH HEKOM NIIPMHYTHOM IPOIINCY.

OBaxkBO TyMauewe BOAM IPABHO] HECUTYPHOCTU U 00eCMMII/baBabY
IpaBa HeCAITIACHMX aKIMOHapa. Pafu ce o 3aKOHCKMM OrpaHMdYemMMa Koja
Kao TakBa enyjy Ha Tpeha muia, Te ce Mopajy momrosarn.’’ Maxo je Harpr
HOBOT' 3aKOHa O IIPYBPENHNUM APYIITBYMA IIpeABuhao HUIITABOCT IIPaBHOT
NOC/Ia CTUIIAha WIN PACIoaralka VMMOBMHOM BeJMKe BPEIHOCTH, YKOTMKO
HIje VICTIOIITOBaHa MpOoMMCcaHa Ipoleaypa, YCBOjeHN TeKCT 3JaKOHa He caj-
pXu OBy ofipenfy, Te je jeAMHa IOC/TIeAMI]a JOHOLIEHa OBAaKBe ONIyKe Oe3
OJUTyKe CKYIILITMHEe, COMMAAPHA OfTOBOPHOCT ofdopa JUPEeKTopa, Tj. Haf-
30pHOT 0700pa y ABOOMHOM CHCTEMY YIIPaB/balba.

57 M. Bacumesnh, Komenitiap 3axona o apuspegrum gpywitieuma, crp. 799.
58 Ilpecynma Bumrer TproBuHcKor cyma y Beorpany, IDk. 283/08(2) ox 20.8.2008.

59  3axoH o obmuranmonum ogHocuMa (Cuysmcbenu nuciti CPJ, 6p.29/96, 33/96, 29/97, 59/98,
74/99 u 36/02), un. 103.

60 M. Bacumesnh, Komenitiap 3axona o upuspegrum gpywiitieuma, crp. 801.
61  3IIJ (2011), um. 47. cT. 3.
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2. OCTBaPI/IBa}be ImpaBa UCTyNaba CYACKUM IIyTEM

[TocraBpba ce muTame Ja /M HECAIJIACHU AKLMOHApM y CIydajy
oHemoryhaBama IpaBa Ha Hecarame ¥ OTKYII aKlluja Off CTpaHe JPYIITBa,
MOTy TYXO0M TPaXUTH JIa MM [[PYIITBO OTKYIM aKIuje, 003MpOM Jja 3aKOH
U3PUYNUTO Jlaje OBO IIPABO aKLMOHAPMMA CaMO Y C/y4ajy [a HUCY CarlacHu
ca IIeHOM Koja UM je ucrtaheHa Tj. la MM akuuje HUCY yommre ucriahere.

ITpaBo HecarnacHuX akLMOHapa Ha MCTyMaibe IyTeM OTKYIIa aKIuja
Ofl CTpaHe [IPYIITBa y IPONNICAHOj MPOLEAYPU jeé IPaBO KOje je NUPEKTHO
3aCHOBAHO Ha 3aKOHY. Y TOM CMMC/Iy aKIJIOHap KOMe je KOHKPETHO IIPaBO
noBpeheHO MOXKe MICTO OCTBapMBaTH TYXOOM y IapHMYHOM NOCTYNKy. Ha
OBaKaB Ha4MH ce epuKacHMje MOCTIOKE Vb MHCTUTYTA MICTYIamka Hecarnac-
HJX aKIIMOHapa, Te 611 KOHKPEeTHM aKLMOHAPY OCTBAPU/IN OBO CBOje IIPaBO
jemHOCTaBHMje Hero y IOCTYIKY y KoMe 61 ce TIpBO Io6Mjama OfiTyKa CKyII-
IITVHE, a 3aTUM C€ JICTa JJOHOCM/IA Y IOHOB/beHOj npouenypu. Ha ocHosy
npecype, IPUBPENHO APYMTBO 61 610 06aBe3HO Ja M3BPIINM UCI/IATY He-
CaracHMM aKIMOHapuMa, a LleHTpamHu perucrap, y MOCTYIIKY U3BpILIEHA,
IPEKIbIDKABabe aKIVja Ha BJIACHUYKM padyH JIPYLITBA.

3. lenuKTHaA OATOBOPHOCT Kao MOC/IeANIA IOBpefa IpaBa
HecarlaCHUX akIjMoHapa

3akonoM u3 2004. roguHe npexsubeHo je fa MOBpena MpaBa aKIMOHA-
pa Ha Hec/larame 1 OTKYII aKIlyja IpefcTaB/ba IpUBPeSHY IPeCcTyN APYIITBA
3a KOju je IIpOIMCaHa HOBYAHA Ka3Ha, KAKO 32 NMPUBPENHO OPYLITBO TAKO U
3a OITOBOPHO JINIE Y upymTBy.62

Kommcuja 3a xapTuje of BpegHOCTM HaI/lallaBa fa CYKLIECMBHO
TOHOIIEmE OfTyKa KOje Cy 3aKOHOM MM OCHMBAYKMM AaKTOM OIIpefie/beHe
Kao O/IyKe IIPOTUB 4ujer I0HOIlIeha HecaIIaCHM aKI[MOHAPY MOTY KOPUCTH-
TU TIpaBa Ha OTKYII, a Jjla MCTOBPEeMEHO IO MPEeTXOJHO JOHEeTUM OfiTyKaMa
HyCy uciaheHN HecarJlacHM akI[MOHApy, IIPefiCTaB/ba 3/I0yIOTpedy OBOT
MHCTUTYTa ¥ Ha UCTY ce IPUMEYjy IIpaBuja O IPUBPETHOM IIPECTYITy.

HoBu 3akoH TepeT OArOBOPHOCTM Ca MPUBPENHOT JPYLITBA AUPEKTHO
npebailyje Ha OATOBOPHA JIMIIA, IPOIUCUBabeM Ja OIIyKa CKYIIITHHE KOja
IpefcTaB/ba OCHOB 3a MCTYIame HecarJlaCHUX aKI[MOHapa, Mopa cajp>KaTu
ofipen0y fa CTyIla Ha CHAary TeK IO JaBaiby IVCaHe M3jaBe Off CTpaHe Npef-
CefHMKa O60pa AUPEKTOPA, Kao U IpeficeAHMKA HaI30PHOT 0100pa ApyLITBa
aKo je yIpaBjbaibe JPYIITBOM [IBOJOMHO, Jia CY CBM HeCaITIaCHM aKIMOHApU
y menocty ucriaheHy 3a BpeHOCT CBOjUX aKIMja y CKIafy ca 3axoHoM.* 3a

62  3I1] (2004), um. 450 ct. 1 Tau. 20.
63 Muuubewe Komucuje 3a xapTuje of BpefgHOCTH, 6p0j: 2/0-03-303/3-10, 27.05.2010.
64 3II] (2011), um. 474 cr. 4.
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HETOIITOBalbe OBe Ofpende y CMUCTY [laBalba HEVICTUHUTE 13jaBe, 3aKOHOM
u3 2011. ropuHe je mpomnucaHa KpMBUYHA OlIFOBOpHOCT.6S

VII IlocTynak nmpeHoca aknyja Ha JpyLITBO

IIpaBunuma mnocnoBamwa llenTpanHor perucrtpa u KopucHuuxum
ynyTcTBOM lleHTpa/nHOT perucTpa, femoa M KIMPUHTa XapTuja off BpefHO-
CTM TIPOINCAH je IOCTYMNaK IIpeHoca aKlija ca padyHa HecarJacHUX aKLuo-
Hapa Ha payyH JpyLITBa.

AKIMOHap [pYIUTBA je Ay>KaH fla IpeKo wiaHa [lenTpanHor perucrpa
JOCTaBM NPOMMCaHy JOKYMEHTAIVjy KaKo 01 ce CIpOBeO IOCTYIAK IIPeHO-
ca akumja. Ha ocHoBY nopHeTe fokyMeHTanuje lleHTpanuu peructap BpIn
HMpeKIbIDKebe aKlyja Ha TepeT HecarZTaCHUX aKLMOHApa, a Y KOPUCT gPYIIT-
Ba.

O6aBesa gpyiTBa ce, y CKJIaJy ca HaBeeHNM aKTUMa, CACTOjU CaMo
y ToMe fia 06e36eu HOBYaHa CpefCTBA 3a MCIUIATY aKIMOHApa, JOK 1e0 II0-
cTymnak npep LleHTpalTHuM perncTpoM BOAY HecaIlacCHM aKIMOHap.

Y mpakcu ce fieliaBa fia aKIMOHap of0uja fa JOCTaBy HAJIOT 3a IIPEHOC
aKIMja MaKo ce M3jacHMo fja he KOpUCTUTH IpaBa Koja MMa Kao HecarJaacHu
aKkuMoHap. ¥ TakBoj curyauuju LleHTpanmHu permcrap cMmarpa fa He MOXe
U3BPHINTY MPEKIbIDKEIbE Ca BIACHMYIKOT padyyHa HECATTIACHOT aKLMOHapa Ha
BJIACHUYKY padyyH ,HPYHITBa.67 Kommucuja 3a xapTuje of BpeJHOCTH je TIOBO-
JIOM HaBeJeHOT INTamba 3ay3e/Ia CTaB Jja ce IPo6IeM MOXKe PellNTI CaMO 13-
MeHOM TIOJ[3aKOHCKOT aKTa Ilentpauor perucrpa.’®

JemaBa ce u fa NpUBpefHa APYLITBA MU3BpIIe IMPEKTHY UCIUIATy He-
CarJIacCHMM aKIMOHAapMMa, BaH Npolleflype Npomnucane npasunnma llenaTpan-
HOT PEruCTpa, Te fla aKLMOHApM KOjy Cy NPVMM/IN YIIIATy 3a CBOje aKIuje
KacHMje ofiéujajy ma oCcTaBe HA/IOT 3a IPEeHOC.” Y TaKBOj CUTyallMju, Kaja
HU [PYWITBO HU aKIMOHAPM HUCY MUCIIOIITOBAIM IPOINCAHY IPOLERYPY,
OPYWITBY OCTaje jeAHO IOKpeTambe CY[CKOT CIIopa.

Komucuja 3a xapTmje on BpegHOCTM cMmarpa fa Om 3a ycremr-
HO crpoBoheme MOCTyIKa IpeHoca akijyja M HeyTpalucame HaBejeHUX
HOTEHIMjaTHNX Ipo6ieMa, OM/I0 HEONXOAHO 3aK/bydere YyroBopa O KyIo-

65 3I1[ (2011), un. 581.

66 IlpaBmma nmocnosama lleHTpamHOr perucrpa, femnoa U KAMpUHTa XapTuja Off BPeHOCTHI
- IIIIIP (Cnyxbenu inacnux PC, 6p. 113/2006, 24/2008, 70/2008 u 17/2009), 1. 86;
KopycHIMYKO yIIyTCTBO LIeHTPaTHOT PETMUCTPA, [eTIoa 1 KIMPUHIA XapTHja Off BPEHOCTH,
1. 117 n 118.

67  Jb. PajuoBuh, Has. unanaxk, ctp. 274.

68 Mumubene Komucuje 3a xapTuje op BpefHoctn 6p. 2/0-237/2-06 n 6p. 2/0-03-139/4-
06.

69 Muubewe Komucuje 3a xapTuje o BpegHoctu 6p. 2/0-03-139/4-06.

220



10-12/2011. Huxomuna Pajunh (cTp. 203-222)

BUHM aKIlMja Off HecarJlaCHMX aKLMOHapa 003MpOM Ja ce pafil O TPrOBMHU
aKIMjaMa BaH OPraHM30BAHOT TPXKMIITA. YTOBOP 6 Tpebasmo Ja cagpKu u
ozipen6y fia je ApyIITBO OB/IAIINEHO 1A M3/1a HAJIOT 3a IIPEHOC aAKIMja Ha CBOj
pauyH 6e3 moce6He IyCaHe CAIMACHOCTM aKIMOHApa, aKo IOfHece JOKa3
IeHTpa/THOM PETVCTPY fa je U3BPIINJIO CBOjy 00aBe3y 13 yroBopa — yIUIaTy
TPKMIIHE BpefHOCTH aKiyja. Ha oBaj HauMH akimoHap 6M MpaKTUYHO OBJIa-
CTHO IPYIITBO Jla TIOJIHECE HAJIOT 33 IIPEHOC aKIMja Ha CBOj padyH.

MebhyTtum, unHu ce Ka OBaKBMM pellermeM IIPo6jeM y mpakcu He 6u
6uo pemren. Hecarnmacam akumoHap Kojyu He yKe/u Jla JOCTaBM HAJOT 3a IIpe-
HOC aKIija ca CBOT payyHa Ha padyH ApyIITBa BepoBaTHO Hehe xemeTn
HM fla TIOTINMIIE YTOBOP y KOMe OM 3a Ipely3MMarbe OBe pajitbe OBIACTIO
npymrso.”’

Teopuja, mehyTum, 3aysuma cras, ja y MOCTYIKY OTKyIIa aKIuja O
HecaIJIaCHMX aKIMOHapa, JOMasy 0 YrOBOPHOT ofgHOca u3Mely apymTBa n
HeCcarlacHOT aKLMOHAapa, Te JjJa HAKOH IPOIMCHO CIIPOBEJEHOT IIOCTYIIKa, He
IIOCTOjM peayHy OCHOB 3a MHCUCTMpameM LleHTpanHOr permcrpa ja Heca-
IJIaHM aKLMOHAp MOpa MOTIMCATY HAJIOT 3a NPEHOC aKlija Ha APYLITBO —
Kyma.’!

Tpeba umaTut y BuAy #a je MHCTUTYT OTKyIa aKIjyja HaMeHeH Ipe
CBera 3allTUTH HecarJlacHUX aKIMOoHapa, MeyTuM Mopajy ce cTBOpUTH 3a-
KOHCKY IIPeIyCIoBM Koju 61 oHeMoryhuy 310ynoTpeby OBOTr MHCTUTYTA OF
CTpaHe UCTHUX.

Jenna om MoryhHOCTM KOja 6M IOCTMINIA CBPXY je IPOINCUBAmE 3a-
KOHCKOT' pOKa y KOMe HecaIllaCHU aKIMOHap MO)ke IOoByhu cBoj mpepjior 3a
OTKYII aKuyja (HIOp. o faHa ImpujeMa obaBelITema APYLITBA O IPHjeMy 3ax-
TeBa U VICIYHbeHOCTH YC/IOBA 33 OTKYII), IOK 611 HAKOH TOT poKa 611/1a moTpe6-
Ha CarlacHOCT fpymTsa. HakoH CIIpoBefieHOT IOCTYIIKa IIpef APYLITBOM,
Tpebano 6u gatv MOryhHOCT M ApyIITBY a MOKpeHe IOCTyNakK Ilahama u
IpeKmbIKaBama akuuja npef, LleHTpalHMM perucTpom, yMecTo LITO jeé OBO
opnanrhere pe3epBUCAHO UCK/BYUMBO 32 HecarjacHe aKijoHape.

Hasepena mpouenypa he moparu fa 6yzme ycarnameHa ca ofpendama
HOBOT 3aKOHa, Te Ce OTBapa MOTYNHOCT 3a pelraBameM HaBefieHNUX Ipobie-
ma. Edukacan nmocrynak npep Pernctpom he nmaru sHavajumjy ynory Hero
10 cajia, 063MPOM Ja HOBM 3aKOH IIPOIIMCYje Aa OfIyKa CKYIIITHHE (Koja je
Omla OCHOB 3a OCTBapMBalbe IIPaBa HeCcaIJIACHMUX aKI[VIOHAapa Ha VICTyIame)
MOXKe CTYIIUTU Ha CHAry TeK IIO JaBamy IMCaHe U3jaBe Off CTpaHe IIpeficeN-
HJMKa 0f00pa AMPeKTOpa, Kao ¥ IpefcefHIKa Ha/[30PHOT 0f60pa [pyIITBa
aKo je yIpas/bare JPYIITBOM JJBOZOMHO, [ja Cy CBM HecaIJlaCHU aKIVIOHapyU
y nenoctu ucrmaheHu 3a BpeTHOCT CBOjUX aKIuja.” >

70  Jb. PajuoBuh, Has. unanaxk, ctp. 274.
71  Ibid.
72 3II] (2011), un. 474 cr. 4.

221



CTYOEHTCKNM PAIOBUA IIpaBo u npuBpena

Nikolina RAJCIC, Master of Law

THE PROCEDURE OF ENFORCEMENT OF THE NON-
CONSENTING SHAREHOLDERS’ APPRAISAL RIGHT

Summary

The appraisal right of non-consenting shareholders represents a preven-
tive and simultaneously the ultimate instrument of minority shareholders’ pro-
tection. Causing potentially significant consequences both for the company and
the shareholders, this rights enforcement procedure requires precise and com-
prehensive legislation. In terms of that, the 2011 Company Law made signifi-
cant progress in resolving those problems arising from the implementation of
this institute, which resulted from the imprecision and inconsistency of the 2004
Company Law. However, also new, more innovative solutions could make an
exceptionally positive effect to the right’s enforcement quality.

Therefore, the paper addresses the procedure of enforcement of the non-
consenting shareholders’ appraisal right both in the proceedings before the com-
pany, and the court as well as in the proceedings conducted by the Central Se-
curities Depositary and Clearing House. The paper also points out the potential
problems relating to the implementation and possible options for the solutions
thereof, highlighting the advantages the new Company Law shall generate, as
well as the solutions contained in the comparative legislation.

Key words: minority shareholders, non-consenting shareholders, appraisal
right, buy-out right, acquisition of company own shares.
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BECEJIE

Cnemcana ITABJIOBII'h
JMIUL. TPaBHUK
CaserHuk gupexropa A]l ,,IInanmaka“ n3 Kypmrymnnuje

BECEJIA IIOBOIIOM JOBUJEHUX
3AXBATHUIIA HA XX KOHTPECY
IIPABHUKA V IIPUBPEQV CPBUJE

IlomToBany npepcenHu4e YOpyKemwa, KONETMHMIIE, KONETe M gparyu
rOoCTH,

JlosBonute Mu fa BaM ce y mpenenoj Bpmaukoj Bamm obparum
ca map peuy IIOBOZIOM [OOMjeHUX 3aXBaJHMIA y 3HAK IpU3Hama 3a IO-
ce6aH BUINETOAMIIBY JIONPUHOC YCHEIIHOM pagy M apupMalyju Hamier
Yopyxema.

Mucnum na Ha OBaKBOM MECTY He OM OM/IM MHOTM BEeMKM YMOBM
Cpbuje n cera. Meby mpaBamiuMa ce He 6u Hauum Joakum Byjuh xoju
je m3yumo mpaBa, JoBaH JoBaHoBuh 3Maj koju je cryaupao mpasa y Ilem-
i1, [Ipary u bedy, a moTOM IOCTa0 CTy>KOEHNK y HOBOCA/ICKOM MarucTpary.
Ca Hama He 61 610 HM MwnyTun YckokoBuh koju je y Beorpagy 3aspimo
CTyAMje mpaBa, a y JKeHeBu ogbpaHmo Aucepranmjy us MehyHapopgHor npasa
o mapuHama, Hu Mmnan Kyjyunmh A6epnap koju ce IpBo ynmcao Ha IIpaBHU
oxicek JInmueja y beorpany, au bpanucnas Hymmh xoju je gunmommpao Ha
[IpaBHoM ¢akynrery y beorpany, kao uu bpanko B. PaguueBuh xoju je y
Beorpany 3aBpmno IIpaBuu daxynret, Hu bpanko Pagnuesuh xoju je ymm-
cao cTyamje mpasa y bedy, a;mu je HakOH Tpy TOiMHE CTYAUja OFyCTao of da-
KynTeTa. Temko fa 61cMo Ha 0BaKBOM cKyny Bupienu 3opaHa Pagmmnosnha
KOjI je II0 04€BOj >Ke/bM IIPBO YNNICAO CTYAMje NIpaBa y beorpapny.

Jla cMo Ha OBaKBOM CKYIIy y CBeTYy ca HaMa He 61 6uo jeman OHope fie
bansak koju je moxahao ITpaBuu dakynrer y ITapusy, Joxan Bondranr ¢pon
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Tete xoju je cTryaupao npaso Ha YHuBepsurery y Jlajumury, a y ®pankpypry
jemHO BpeMe paamo Kao afgBokart, Pemepuxo Iapcuja Jlopka koju je y Mapgpu-
Iy CTymupao mpasa, Ilerap Vbnyu YajkoBCKM KOju je IPBO 3alocCieme, Kao
IPaBHUK, J0610 y MuHucrapcTBy npaspe, a Hu bun Iejrc xoju je ymmcao
YHuBepsuret y XapBapay HaMmepaBajyhm ma mobuje 3Bame IpaBHUKA.

Hexka Bac He HacMeje, aIi OCTa/IM CMO CaMO MU, BEPHI 0BOj IIpodecujiu,
KOja yIJTaBHOM He JJOHOCH 3aC/Ty>KeHYy XBajy U C/IaBy.

Octamn cMo y mpodecuju y Kojoj HaM je, ako CMO afIBOKAaTy, ped
anmar. Hucmo po6ujanm amniayse, o3UTHMBHE KPUTHKE WIM Harpajie Kakse Cy
HoOMjamu MeCHUIM, My3Udapy U TTyMLN.

Mu cmo y npodecuju y Kojoj je XpabpocT [ieo cBake OIJIyKe, a Kao
CyaMje HIUCMO Jo6ujany moxsase fa CMO Xpabpu Jby/M.

Octanmn cMo Ty u 6aBuMoO ce mpodecnjoM y Kojoj je Hajuenrhe 6ap
jeflHa CTpaHa He3a/J0OBOJbHA.

Y HameM saHMMamy HeMa HM MEHTOPA, HU PEeXMCepa, HU TPeHepa.
Mu cMmo caMu ca cBojoM caBelnhy, 3HameM U 3akoHOM. [locre yyecTBOBama
y TemkuM 60opbaMa HUKaJja HUCMO CIaB/beHU Kao MOOeTHUIIM.

Mu ce 6aBMMO IOCTIOM Y KOMe je TeXKe fja 3a00paBIMO 3aKOHe Y YMTa-
Be IIpaBHe cUCTeMe KOjy BUIlle He BaKe, HETO [ja HayYMMO OHO IITO y IPaBy
BaXU cajia.

[Tutam ce fa 1 “Ma jour TakBUX npodecuja y Kojuma uma Mambe 3Ba-
HIYHJX Harpajia 3a yCIelas paj,.

AKo je peTKOCT BPe[JHOCT, KAKO Hac y4e eKOHOMMCTH, yTOIMKO Cy OBe
3aXBa/IHIUIlE 33 CB€ HAC BEOMa 3HaYajHe.

YoctanoM, uma mu Behe Harpage of OHe KOjy pasyMeMoO Kao jefHO
jeHOCTaBHO, J/bYACKO M BelMKo xBanma? Ha Tome cMo 6e3MepHO 3axBajiHU
Yapyxemy U BEHOM CjajHOM IpeACefHUKY, aKafieMuky mnpod. np Mupky
Bacumesuhy.
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YIIYTCTBO 3A AYTOPE

Ynanak He 61 Tpebasno ga 6yme ny>xu of 16 ctpaHa of 28 penosa ca 66
3HAKOBa y pexy, ofHOCHO 28.800 3HaKOBa, (1)OHT Times New Roman 12.

YraHak Ha CPIICKOM je3MKy Tpeba ma 6yme mucaH hupummmom, ocum
CTPAaHMX pe4yl U pedyy Ha JaTMHCKOM je3UKY, Koje ce MUY JIATUHUIIOM U
Kyp3nBOM (KOCI/IM CJ10BMMa, OOJHOCHO I/ITaTII/IK).

UYnanak Mopa fa Ha IOYETKY Cafip>KU pe3lMe, Ca OCHOBHOM CaJpKu-
HOM M pe3y/nTaTuMa pajia, Kao U K/by4yHe Peult Ha CPIICKOM je3UKY, a Ha Kpajy
Takobe pesuMe 1 K/by4He peuy Ha eHITIECKOM je3auKy. Pesume mMoxe fja mma
HajBuIIe 15 pefoBa, HOK K/byYHUX peun MoKe fa Oyze HajBuILe cefaM.

Hacnos unaHka ce muile Ha CpefVHU, BeIUKMUM ciaoBuMa. Hacmosu
YHyTap WIaHKa MOpajy fa umajy cinenehn ¢popmar.

1) IIpsu Huso Hacnoséa — Ha CpefVHY; HyMepauuja: puMcKu 6poj (HIp.
L, II, III, uTA.); IpBO C/IOBO BENMKO, @ OCTajIa Maja.

2) [pyiu Huéo Hacnosa — ca jeBe CTpaHe; HyMepaluja: apancku 6poj
ca taukoM (Hmp. 1., 2., 3., UTA.); IPBO CIOBO BEIMKO, a OCTana
Masa.

3) Tpehu nueo Hacnoséa — ca jeBe CTpaHe; Kyp3uB (Koca CI0Ba, UTa-
JIMK); HyMepaluja: Majo ClI0BO a30yke ca 3aTBOPEHOM 3arpajioM
(Hmp. a), 6), B), UTA.); IIPBO C/IOBO BEJIMKO, a OCTa/A Maja.

4) Yemmepitiu HUBO HACTO6a4 — Ca JIeBe CTPaHe; HyMepalyja: aparcKu
6poj ca 3arBopeHOM 3arpagoMm (Hmp. 1), 2), 3), UTA.); IPBO CIOBO
BE/IMKO, a OCTajIa Maja.
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Hpumep:

I ITojam
1. Tepmunonoruja
a) Tepmunonoiuja y yiopegHom upasy

1) Hemauko nmpaso

YraHak ce Ipefaje y eIeKTPOHCKOM 00/INKY.

Pepaxnuja yacommca 3afip>kaBa IpaBo Ja YIaHAK IPUIATOfM jefVH-
CTBEHMM CTaHApAUMa ypehuBama U NpaBOMMCHUM IPaBUINMA CPIICKOT U
€HITIECKOT je3VKa.

ITPABUIA ODUTUPAIBA

1. Kibure

a) Kmure ce untupajy Ha cnegehn Haunn:

uMe ayTopa, IIpe3uMe ayTopa, HAaC/IOB Jiella HaBeJleH Kyp3MBOM, €BEHTY-

a/HO pemHM OpOj M3Tama, MeCTO W3Jama, TOIMHA U3Jama, ckpaheHnia

cTp., 6poj cTpane.

IIpumep: Mupko Bacumesnh, Tpiosurcko tipaso, 9. uspame, beorpap,
2006, cTp. 100.
Roy Goode, Commercial Law,
429.

3™ edition, London, 2004, ctp.

6) Kaga ce uutupa kmura Buile ayTopa, HIUXOBA MMeHa U Ipe3MMeHa ce
pasnBajajy 3ape3oM.
IIpumep: Tparnma CnujenyeBuh, Cnobonan Crnacuh, Komenitiap 3akona
o ciieuajHom iociiyixy, beorpan, 2006, cTp. 67.
Hubert de Vauplane, Jean-Pierre Bornet, Droit des marchés
financiers, 3° édition, Paris, 2001, ctp. 243.

B) Kmura kojy je Heko uile IpUpeauIo Kao ypeIHUK ce LUTUPA TaKO LITO
Ce HaKOH IbeTOBOT VIMEHA U Ipe3UMeHa y 3arpajyl HaBOAY O3HAKA ,ypen-
HUK" i ckpahennna ,,yp.“, ofHOCHO oarosapajyha o3Haka Ha je3uKy Ha
KOM je Kibura objaB/beHa.
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r)

1)

a)

6)

IIpumep: Mupko BacupeBuh (ypepuux), Axyuonapcka gpywiniea, bepse
u axuuje, beorpan, 2006, cTp. 27.
Fidelis Oditah (editor), The Future for the Global Securities Mar-
ket, Oxford, 1996, ctp. 74.
Heinz-Dieter Assmann, Rolf A. Schiitze (Hrsg.), Handbuch des
Kapitalanlagerechts, Miinchen, 1990, ctp. 55.

Kama ce mmrupa jemna kxmura opnpeheHor ayTopa, Kof ITOHOB/BEHOT
IUTHPakba Ce HABOAU IPBO CI0BO MMEHA Ca TAauKOM M IIpe3uMe, HaKOH
Jera ce fofaje ckpaheHuIa Has. geso Kyp3smBoM, IIOTOM CTP. 1 6poj cTpa-
He.
IIpumep: M. Bacumesuh, nas. geno, ctp. 102.

R. Goode, Has. geno, cTp. 431.
Kapma ce nutupa Bulle KibUra UCTOT ayTOPa, KOJ IOHOB/bEHOT LIUTHPAlba

ce HaBOfM IIPBO CTIOBO MMEHA Ca Ta4KOM U IIpe3uMe, HAKOH 4era ce Ha-
BOJM IIYH HAaC/IOB KIbJT'e KypP3UBOM, IIOTOM CTP. 11 Opoj cTpaHe.

IIpumep: H. JoBanosuh, Emucuja spegrnocHux aanupa, ctp. 107.

. Ynanmm

YnaHum ce untupajy Ha cnegehy Haumh:

UMe ayTopa, IIpe3uMe ayTopa, OTBOPEH) HABOJZHUIIM, Ha3MB WIAHKA, 3a-

TBOPEHY HaBOJHMIY, Ha3MB YacOINCa KyP3UBOM, OpOj 11 TOfIMHA M3/amba,

ckpahenuma ctp., 6poj cTpase.

IIpumep: 3opan Apcuh, ,Ydemhe y CKyNIITMHU aKIMOHApCKOT Apy-
wrBa‘, IIpaso u apuspega, 6p. 1-4/2005, ctp. 23.

Klaus J. Hopt, ,,Aktionérskreis und Vorstandsneutralitit®, Zeit-
schrift fiir Unternehmens— und Gesellschaftsrecht, Nr. 4/1993,
cTp. 535.

Kama ce umtupa 4wiaHak BMIIE ayTOpa, BHIUXOBA MMEHA U IIpe3VMeHa ce

pasnBajajy 3apesom.

IIpumep: bouko >Kmekosuh, Karapuna Bemwosuh, ,Ksamuter xopmo-
PaTMBHOI yIIpaB/baba U TPXKUIITE KOPIIOPaTMBHE KOHTPOJIE Y
ycnosuMa tpansunuje’, Ilpaso u ipuspega, 6p. 1-4/2005, ctp.
43.

Michael C. Jensen, William H. Meckling, ,Theory of the Firm:
Managerial Behavior, Agency Costs and Ownership Stucture®,
Journal of Financial Economics, Vol. 3, 1976, ctp. 307.
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B)

r)

1)

Kama ce murmpa jemaH wraHak ofpebheHor ayTopa, KOJ ITOHOB/BEHOT
LUTHpAalka Ce HAaBOAY IPBO CIOBO MMEHA Ca TAuKOM U IIpe3)Me, HAKOH
Jera ce fopaje ckpaheHmna Has. unanax KypsuBOM, IIOTOM CTP. U Opoj
CTpaHe.

IIpumep: B. Pagosuh, Has. unanak, ctp. 164.

Kapa ce nutypa Bulle YiaHaKa MCTOT ayTOPa, KOJ IIOHOB/bEHOT UTUPaba
Ce HaBOAM NPBO CI0BO MMEHA Ca TAaYKOM M Ipe3VMe, OTBOPEHM HaBOAHU-
V1, IIYH HaC/IOB WIAHKA, 3aTBOPEHV HaBOJHMIIY, IOTOM CTp. 1 6poj cTpa-
He.

IIpumep: B. Pagosuh, ,,Crevajun ucrmatau pefosu’, cTp. 184.

Pan, omHOCHO YmaHak 06jaB/beH Y OKBUPY 300pHMKA paZoBa MM KIBUTE,
KOjy je HeKO IpyTO JINLie IPUPEUIO Kao yPeaHNUK, ce INTUpa Ha cnefehn
Ha4MH:

MMe ayTopa, IIpe3uMe ayTopa, OTBOPEH) HABOJHUIIM, Ha3UB WIAHKA, 3a-
TBOPEHY HaBOJHMIY, O3HAKA ,,V:", IMe YpefHIKa, Ipe3uMe YpefHIKa, Ha-
3uB 300pHMKA PafioBa, OFHOCHO KIbUTe, €BEHTYATHO peqHM OpOj 13aamba,
MeCTO U3[iama, FOfiMHa M3ama, ckpahennuna ,,ctp.”, 6poj cTpaHe.

IIpumep: Hebojiia JoBanosuh, ,OTBapame U 3aTBaparme IPUBPELHUX
npymraBa‘, y: Mupko Bacwmpesuh (ypepumk), Axyuonapcka
gpywiniea, 6epse u akyuje, beorpam, 2006, ctp. 307.

3. IIponucn

a)

6)

[Tpomucu ce uuTMpajy Ha cnegehn HaumH:

IyH Ha3}uB IIPONNCA, OTBOPEHA 3arpajia, IMIACUIO y KOME je IIPOINC

06jaB/beH Kyp3MBOM, OpoOj Ilacuiaa 1 rofgyHa o6jaB/buBama, 3aTBOPEHA

3arpafia, ckpahenna 4., CT., Tad., OFTHOCHO Tap. u 6poj oxpernode.

IIpumep: 3axkon o npuBpenuHuM apyiursuma (Cnyxbenu inacnux PC, 6p.
125/2004), un. 15.

Axo he HaBefieHV 3aKOH IIOHOBO OMTY LIUTHUPAH Y Pajy, IPYINKOM IIPBOT

nUTHpama ce Mocie Opoja rmacwma U ropuHe o6jaB/bUBamba HABOIU

ckpahenniia nogp xojom he ce mpomnuc fape nojap/pUBATH.

IIpumep: 3aKkoH O perucTpanuju NpuBpenHux cybjexara (Crymbenu inac-
Hux PC, 6p. 55/2004 n 61/2005; game y ¢pycHorama: 3PIIC), wi.
3cr 1.
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B)

hi9)

b)

YaH, cTaB U TavyKa [poINca O3Ha4YaBa ce ckpaheHumama 4., CT. ¥ Tad., a
naparpad ckpahenniiom map.
Ipumep: 4n. 24 ct. 1 Tav. 5 win map. 14.

[TpunnKoM IIOHOB/BEHOT LIUTUPaba ofpeheHor mpomca HaBOAY Ce BeroB
IIyH Ha3uB, OGHOCHO CKpaheHMIa yBefjeHa IPWINKOM HPBOT LIUTHPAh,
ckpahenuna 4., ct., Ta4y. win nap. u 6poj oppende.

ITpumep: 3aKOH O MPUBPESHNM APYLITBUMA, L. 7.
3PIIC, 4. 25.

ITponvcy Ha CTpaHOM jesUKy ce IIMTHUPajy Ha ciaefehn Haumh:

IYH Ha3MB IPOINNCA IpeBeleH Ha CPICKM jesVK, FOAMHA 00jaB/blBalba,
OJIHOCHO YCBajaiba, OTBOPEHA 3arpajia, IyH Ha3MB IPOINCA Ha OPUTMHAI-
HOM je3MKy Kyp3MBOM, eBeHTYaTHO cKpaheHnIja oy xojom he ce mpomuc
lla/be II0jaB/bUBATH, 3aTBOPEHA 3arpaja, ckpaheHuma Wi, CT., Tad. Win
nap. u 6poj oxpenbe.
IIpumep: Hemauku Tproauky 3akoHMK u3 1897. rogmue (Handelsgesetz-
buch), map. 29.
o6purancku Kommanmjckm 3akon us 2006. ropyuue (Companies
Act; nampe y ¢pycHorama: CA), 4. 67.

IIpommcy EBporncke yHuje ce nuTupajy Ha HauuH npommucal Ilpupyunn-
KOM 3a IpeBobeme npaBHUX akaTa EBporncke yHuje 3 2009. ropnte, Koju
je moctymaH Ha cajty Kanuenapuje Brage Peny6nke Cp6uje 3a eBporicke
uHTeTpanuje (Www.seio.gov.rs).

4. Issopu ca VInTepHera

a)

6)

MsBopu ca VHTepHeTa ce nutupajy Ha cinegehn HaumH:

¥IMe M IIpesyMe ayTopa, OMHOCHO OpraHusaluje Koja je IpUIIpeMuIa

TEKCT, Ha3UB TEKCTa, €BEHTYa/HO MeCTO 1 TOfYHA 00jaB/biBamba, O3HAKA

»BOCTYIIHO Ha ajpecu:‘, agpeca VIHTepHeT CTpaHUIle Kyp3UBOM, JaTyM

IPUCTYIA CTPAHUIY, eBeHTyanHo cKpaheHuna ,,cTp.“ u 6poj cTpaHe.

ITpumep: Giovannini Group, Cross-Border Clearing and Settlement Arran-
gements in the European Union, Brussels, 2001, goctynHo Ha
agpecu:  http://ec.europa.eu/internal_market/financial-markets/
docs/clearing/first_giovannini_report_en.pdf, 21.10.2008, ctp. 18.

HpI/I}II/IKOM IIOHOB/BEHOI' LIMTHpamka M3BOpa ca MHTepHeTa HaBOOM C€
IIPBO CJIOBO MM€HA ayTOpa €a TaYKOM U IIPpE3MME ayTOpa, OJHOCHO Ha3UB
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opraHmsalje Koja je IpUIpeMiuIa TeKCT, M Ha3UB TEKCTa,  €BEHTYaTHO

u ckpahennna ,,cTp.“ n 6poj crpaxe.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, ctp. 6.
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