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CTPYYHA MUNII/bEIbA

Jby6ogpai IIBAKU'R
cyauja BpxoBHOr KacallMOHOT Cyfia Y eH3Uju

YIIPABHO-CYICKA 3AIITVUTA KOHKYPEHIIUJE

Pesunme

Y tipuxasarnom pagy ayiiop je ananusupao tipumery 3axoHa 0 3auiitiu-
U KOHKYpeHuyuje y Hocilyilxy yipasHo-cygeke 3aitiiliuitie Kpo3 oyeHy 3aK0-
nuitiociiu axaiia Caseitia Komucuje 3a 3auiniuitiy KoHKypeHyuje, anu u Hexe
cygcke ognyke y upumeHu ftipenasHux ogpegébu 3akoHa Koje cy ce ogHocune
Ha moiyhHocili tipumere tupeitixogHoi 3axona. Yiliucax je ga tpakca Huje y
JOB0bHOJ MepU KOH3UCIHIeHIIHA ga Ou CIpaHKama y GOoCHyiKy Upyxana cu-
lypHocii Ha oveKusaHy upecyqgy, 3acHosary Ha yHaiipeg tpegeugueum ciia-
bunnum dpasHum ciiasosuma tpunuxom tpuciiyia Cygy. Ilpukas je gain
Kpo3 Kpuiliuuxe iioHo8e KOju umajy 3a 4um ga iuoxease Keanuiteiite ayseiie
ipasHe citiasose u U3noNe APIyMeHI08AHO] KPUTUUU OHE Ciliaéose Koje, 1o
Muwipervy ayiiopa, wpeba meraiiu.

Ha ocnosy usneiniol, 3akmwyqax 6u 6uo ga wipeba tiojauaitiu pag Ha jout
keanuiieiiHujum peuterouma Komucuje 3a 3aumiiuitly KoHKypeHuuje, anu u
Ha HYXHOj egykauuju u moiyhoj cileyujanusayuju cyguja xoju ce 6ase 06om
matiepujom kako Ou ce yuspciliuno casHare ga je Keanuiieiian yupasHu
cyguja xeueu iapaniti 3aKOHULOCHIU JOHEIUX yipasHux akaiia.

Kmyune peuu: 3awitiuitia KoHKypeHyuje, JOMUHAHIIAH T1010%#aj, 3a0parbeHu
citopasymu, wipxcuwite, Caseiti Komucuje, Komucuja, yiipas-
HO-cygcka fipakca.



CTPYYHA MUIJBEIbA IIpaBo u npuBpena

I YBop

JlaHOM TOYeTKa IpyMeHe 3aKOHa O 3aLITUTH KOHKypeHIuje (Y ZabeM
TekcTy: 3akoH),' mpecTao je ma Baxku 3aKOH O 3amWTUTU KOHKypeHIumje (y
Jla/beM TeKCTy: TipeTxomHu 3akon).” 3HauajHO je ykasatu ma je Hapomma
CKYyHIITHHA HoHenma 3akoH 8.7.2009. ropumHe, npencenHuk Pery6muke ra je
normucao 13.7. a ja je ocMor gaHa off jlaHa o6jaB/buBama y Ciry>KOeHOM I1ac-
Huky PC, Kao faHa cTymama Ha CHary, o JaHa IIPMMEHE, IPOTEK/IO HEKOJIM-
Ko Meceuu. Tako Jyru pok 3a IpUMeHY 3aKOHa Ceé OCTaB/ba KOJ] 3HauajHMUX
3aKOHa KaKo OU ce CTpaHKe yIIO3HaJle Ca BUXOBOM CafIpKITHOM M YCK/IaauIe
CBOja IOHAIllafhba Ha 3aKOHUTO MOCTYTIake Ha TPXKUIITY.

ITpepmer 3akoHa je yTBpheH y wiany 1 Ha HauuH Ja ce BUMe ,,ypehyje
3awinuitia KoHKypenyuje Ha wpscuwiy Peiiybnuxe Cpbuje y yumy eKkoHoM-
cKol Hatipeilika u goopobuiliu gpywiiea, a HApO4ULo KOPUCHiu Hompouma4a
KAao u ocHueare, onoxaj, opianuzayuja u osnautherna Komucuje sa sawitiu-
ily KoHKypeHyuje“. YKkasuBameM Ha IpefMeT 3aKOHA, KOjii ce Y MpUMeHU
ETOBUX Ofpefaba HUKAKO He CMe CMETHYTHU Ca yMa, pajyl 3a0KPY>K/Bamba
IETOBOr LM/ba U cBpxe, pehu hemo aa je Komucuja camocranna u HesaBuc-
Ha OpraHusamMja Koja BpIy opnamhema y CKIafly ca OBUM 3aKOHOM, MMa
CTaTyc IpaBHOT JIMIIA, a 3a CBOj pafi ofgrosapa HapongHoj cKkynmTuHy, Kojoj
HOHOCU TOAMIIIBY U3BEIITaj O pafy Ao Kpaja ¢pebpyapa Tekyhe rogmue, 3a
npeTxofHy roguHy (wiaH 20 3akoHa).

Opraun Komucuje cy Caser Komucnuje u npencegunk Komucuje. Ca-
BeT JJOHOCK CBe OfITyKe M aKTa O MMTamMMa 13 HajinexxHoctu Komucuje, ako
OBMM 3aKOHOM U CTaTyTOM HMj€ JPYK4Mje IPOIICAHO.

IIperxoguu 3akoH je cTymmo Ha cHary 24.9.2005. rofyHe Ha KOju Ha-
YJH je MPecTao Ja BaXKu AHTMMOHOIIOJNICKM 3aKOH, a IIOCTYIILM 110 IeMY 3a-
I0YeT) OKOHYAHM CY I10 NIPETXONHOM 3aKOHY.

Caser Komucuje y cBoM pafly ipuMemyje 3aKOH O OIIITeM YIIPaBHOM
nocrynky (y mameM Tekcty: 3YII),> momocehn axra ca kapakTepom ympas-
HUX aKata (3aKOH O YIPaBHUM CIIOPOBMMA; y lazbeM TekcTy: 3YC, wnan 4).*
O muX0BOj 3aKOHUTOCTH OTydyje YipaBHu cyn y beorpany, ca Onememuma
y Humry, Kparyjesiy u H. Capy, a 360r jefHOCTeneHOT O[Ty 4MBama y yrpas-
HOM cnopy, nmpecyzie Cyzia Cy IpaBHOCHa)KHE U IIPOTUB HUX je JJ03BO/bEHO
BaHPE/JHO ITPABHO CPEJCTBO, 3aXTEB 3a IPEUCHNTHBaIbE Npecyne BpxoBHoM
KacaloHoM cyny y beorpany (wian 49 craB 2 Tauka 3 3YC-a).

1 3akoH o 3amrtuty KoHKypeHuuje (Crymbenu inacnux PC, 6p. 51/09).
2 3akoH o samTuTM KoHKypeHuyje (Cnysbenu inacnux PC, 6p. 79/05).

3 3akoH o ommTeM ympaBHOM noctynky (Cnymbenu nuci CPJ, 6p. 33/97 n 31/2001,
Cnysmbenu inacuux PC, 6p. 30/2010).

4 3akoH o ynpaBHuM croposuma (Cryxbenu inacnux PC, 6p. 111/09).



1-3/2013. Jby6oppar Ipaxnh (ctp. 7-19)

Y ImaBu II 3akoHa, Kao NoBpefa KOHKypeHLIMje Cy NPefCcTaB/beHN pe-
CTPUKTUBHM CIIOPAa3yMH 1 3/I0YHOTpeOa TOMUHAHTHOT II0JI0XKaja Ha TP>KMII-
Ty, a y I'maBu III cy HaBefjeHe KOHLEHTpaLMje yYeCHMKA Ha TPXKUIITY Koje
HIICY I03BOJbEHE.

IT Jonocunan pemema no 3YII-y - CaBer mm Komucuja

3auybyje unmennIia ja ce Ha MMTabe 13 HacI0Ba BpahaMo y mpukasy
YIPaBHO-CyJCKe IIpaKce Mocjle YKyIIHO 8 TofMHa IpuMeHe 3aKOHA U IpeT-
xoziHoT 3aKoHa y 0Boj MaTepuju. O 0BOj AMnemy je Beh mucaHo® a yHpaBHO-
CyJCKa Ipakca YnpasHor ofie/berba BCC je o ToMe 3aysena CTaB fia je JOHO-
cuail pelrrera ipeMa 3akony, CaseT Komucuje, a He Kommcuja.b

O63mpom pa CaBeT IPMINKOM JOHOLIeHa pemrema no 3YII-y mnma
MOJIOKAj U YJIOTY JOHOCUOLIA aKTa, OH JIMa U CBOjCTBO CTPAHKe y YIIPaBHOM
criopy (Ty>xerm opral, wiad 12 3YC-a; Kommcuja ca cBOjcTBOM IIpaBHOT
mmna 6u 6ura CTpaHKa y MapHUYHOM MOCTYIIKY).

W pok je Komucuja mocne 3aysetor npasHor craBa Cyna Takas CTaB
NpUMemBNBaNa y MpaKcy, YIPaBHU CYyJi je IIPUXBATHO TyX6e M ca ypemHo
o3HaueHMM Tyx)eHnm opranoM (Caserom Komucwmje)’ amu muoro wemrhe
Ca HENpaBM/IHO O3HAYeHMM Ty>XeHuM opraHoMm (Kommcmja 3a samrTu-
Ty KomkypeHuuje)® wak u y uctum Behuma! Ypemnoct mommete Tyx6e ce
VICIIUTYje Y HEeHOM IIPETXOHOM HpPeVCINUTUBAKY U HpeACcTaB/ba 030MbHY
IOBpeNly 3a fa/be Bobheme mocTymnka. 360r Tora jour BuIle Yyje UCTe Tperl-
Ke TIOHOB/beHE 110 3aXTeBY 3a IPEMCINUTUBAbE Ipecysie YIIpaBHOT CyAa Of
cTpaHe BpXOBHOTI KacallMOHOI Cyfia KOje HM OH, KaO HajBUIIM Cy[, Huje
OTKJIOHMO.

CmaTpaM fja 6u oBaKBe Irpelike Mopase fia 6yly OTK/IOmbeHe KaKo He
OMCMO IIPUXBATUIN ycaM/beHa II0jejTHaYHa MUII/betba IIpeMa KOjiMa je 0BO
nuTame ,,001yHor popmanusma’ a ga je 6uTHa cymruna creapu!? Oprosop
6u (1 3a cTyAeHTe paBa) OV [ja TeTUTUMALMja CTPAaHKe Y CIIOPY IIPefiCTaB/ba
MaTepujaTHO-IIPaBHYU OHOC IIpeMa IpeMeTy CIopa.

5  Jby6oppar IDbakuh, ,KoHueHTpaumja ydecHMKa Ha TPXMIITY Kao OOIMK IIOBpefe
KoHKypeHuuje, Ilpaso u iipuspega, 6p. 5-8/2008.

6  Jbyboppar Ilimakuh, ,,Heka mpouecHa nurama saurture KOHKypeuuje®, [Ipaso u ipuepe-
ga, 6p. 7-9/2010.

1¥-7215/11, 15 ¥-12773/11.
3 ¥-6595/11, 3 Y-8841/11, 1 ¥-2553/12, 15 ¥-2531/11.
Y3I1-421/11, Y3I1-70/12, Y3I1-394/11, Y3I1-477/11.
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III ITokpeTrame yHpaBHOT IOCTYIKA O CITyKOEHOj KY>KHOCTH
- MOYeTaK TOKa

IIpunuxoM olieHe 3aKOHMTOCTM YIPaBHUX aKaTa y YIIPaBHO-CYACKOM
HOCTYIKY HOCeOHY MaKiby Tpeba MOKIOHUTU IIPUMEHM IpPOIeCHNX 3aKOHA
¥ HapOYMUTO HPOLIECHNUX OfpefOM y MaTepyja/HNM 3aKOHMMA, Yuja je Mpu-
MeHa 4ecTo criopHa. OBaKo IpecTaB/beH Moce6aH OJHOC IIpeMa IIpaBIInMa
IOCTYTIKA TIPOM3/Ia3yu M3 JaBHO M3TOBOPEHe MUC/IM IIpeMa Kojoj je 6pura o
IIOCTYTIKY y KOMe ce OfiTy4yje O 3axTeBMMma rpahana u mpaBHuX nuna 3a-
IPaBO AEMOKPATMYHOCT CaMOT IIPOLieCa OfTyIMBarba.

IInrama MOKpeTama YIpaBHOT IOCTYIKa Cy perymmcaHa 4i. 113-
115 3YII-a. Ha cBuM McHOuTMMa Ha KOjUMa ce IOJIaKe YIPaBHO IIpaBO OBa
IUTamba Ce CMAaTpajy e/eMEeHTapHUM, a 4eCTO Ce IIOCTaB/bajy Kao 4YeTBPTO
NNTame ca KOjUM KaHAuaT (ako 3Ha) MoxKe fia ce crace. Llutupane ogpenbe
roBOpe Jja YIPaBHU IOCTYIAK y8ek MOKpehe HaJIeXXKHM OpraH, a Ha IUTabe
KAaKo, OFITOBOP je {0 C/yiOeHOj gyHHOCTHU UNU 10B0JOM 3axitiesa ClipaHkKe.
ITocTymax je MOKPETHYT 4uM opiaH U3epuiu ma Kojy pagry pagu éoherba iio-
cityiika (wran 115 cras 1 3YII-a).

Onpendy 0 HmOKpeTamy MOCTYIKA IO CIY>KOEHO] My>XKHOCTU CampiKu
3akoH y umaHy 35 mpema Kome ,,Komucuja nokpehe mocrymak ncnmrusama
HOBpefie KOHKypeHIMje II0 CIy>)XKOeHO] HY)XHOCTM, Kajja Ha OCHOBY
JOCTaB/beHUX VHMIMjaTUBa, MH(POpMalMja U APYIUX PAcCHONIOXKUBUX IIO-
JaTaka OCHOBAaHO IPETIIOCTABM ITOCTOjal-€ MOBPele KOHKYPEHINje, Kao U
y C/y4ajy MCIUTHUBAba KOHI[EHTpaluuje, y CMUCIY WIaHa 62 OBOT 3aKOHa.“
CmyHoO pellieme je caip>kaBao U WiaH 56 cTas 1 panujer 3akona (,,Kommcuja
nokpehe mocrymak 1o cimyx6eHoj my>KHoOCcTH U fHaje Hanor Ciayx6u ga mo-
crymak cmposefie...“). Ilo o6a 3akoHa, 3aKk/by4ak O IIOKpeTamy IOCTYIIKA
1o cmyx6eHoj fy>kHOCcT JoHOCH npencenHuk Komucuje. lakie, MomMeHat
npenysuMama 61710 KaKBe aKTVMBHE Pajiibe Off CTpPaHe OpraHa y Ii/by Bobema
IOCTYIKa IMpPENCTaB/ba MOMEHAT IMOKpeTama IOCTynKa. Ha usrien, HucMo
PpeK/IM HUIITAa HOBO!

MebhyTtum, BpxoBHM KacaljMoHu CYJ, KOj! 10 CBOjO] Y/IO3U U ITOTIOXKajy
Tpeba fla Kpempa yNpaBHO-CYACKY IPAKCy, y CBOjoOj IIpecymu = 3ayseo je
Kpajibe CyIIPOTHH, 3a4yjyhu IpaBHM CTaB M3HET U Ha CaBETOBAIbY CyAUja Ha
3natnbopy, okTobpa 2012. roguHe.

»BPXOBHU KacallIOHM CYJ je IIeHMO HaBOJIe 3aXTeBa Jia jeé CXOHO d/Ia-
Hy 74 3akoHa 0 3amTuTy KoHKypennuje (Caymbenu inacux PC, 6p. 51/09),
Komucuja 6mna y o6aBesu ga mpuMeHM Taj 3aKOH, I1a je HAIIAo Ja Cy TU Ha-
BOAM HeocHoBaHU. OBO CTOra IITO yIIpaBoO HaBefleHN WiaH 74 ynyhyje Ha 3a-
KOH 0 3aIITuTH KOHKypeHuuje (Crymbenu inachux PC, 6p. 79/05), c 063upom

10 Y3II-70/12 ox 13.7.2012. roguHe.
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la Cy ToBpefie KOHKYpeHIMje, OJHOCHO 3abpameHn CIopasyMy M IpujaBa
TOT CIIOpasyMa HacTajIM y BpeMe Kajia ce IPUMMEmbMBAO CTap! 3aKOH #0 Kome
je tlogHowerve tpujase og ciipare V1 yiipasru dociiyiax 3aioqeii. Carmac-
HO ofpen6bu 4naHa 56 cra 1 3akoHa o 3amTuTy KOHKypeHuyje (Cnyxberu
inacnux PC, 6p. 79/05), iio Hanaxewy 0601 cyga casHarwem Komucuje ga je
yuurbena niosépega KOHKypeHyuje HOKpeHyl je HOCTHYHaK HO C/yxOeHOj gy -
Hoctiu 3a yimephusarve tiospege...“

M3noxeHn IpaBHM CTaB O Ca3HaIby OpraHa 3a Y4MIbeHY IIOBpeny
Ka0 MOMEHTY HOKpeTama YIPaBHOT IMOCTYIKA IO CITy>KOEHOj Ay>XKHOCTU
jé Y OUMINIEfHOj CYNPOTHOCTY Ca LMTUPAHUM INIPONMCHMA ¥ TIpeCcTaB/ba
036mpHY mospeny wiaHa 32 Ycrasa PC u wrana 6 EBporcke xKoHBenuje o
JbYZICKMM TIpaBMMa, O IIPaBy Ha IIPaBUYHO Cyheme.

IV PerpoakTuBHa Wiu npuMeHa Ona)ker 3aKoHa
y U3pHIay Mepa

BeoMa criopHO muTame y Cy[CKOj IPAKCU M Ha OKPYIJIMM CTOJIOBU-
Ma je 61710 IMTame Ja M Ce Ha MOBpefie KOHKypeHLuje yTBpheHe mpaBHOC-
HOXHJMM pelllelhlMa Ha OCHOBY IPeTXOJHOr 3akoHa Mory mspehm ympasHe
Mepe 110 HOBOM 3aKOHY, Te [ja /I Y TAKBOM C/Iy4ajy IpMMeHa HOBOTI 3aKOHa
IpeCTaB/ba IErOBYy PeTPOAKTUBHY IIPYMEHY WIN Ce pajy O IpuMeHM Oma-
JKeT 3aKOHa.

BpPXOBHU Kacal[VOHN CYJi Ce Y TIPeCy/' | Bp/Io TIPeIM3HO 13jacHuo fia
»M€pa 3aIlITUTe KOHKypeHIVje IIPOMICaHa WIAHOM 68 HOBOr 3aKOHA O 3a-
HITUTY KOHKYPeHIYje ¥ IIpeMa Ha/laKelhy BpXoBHOT KacallMOHOT CyJa, MOXKe
ce n3pehu camo Koy MoBpezia KOHKYpeHIMje Koje Cy U3BpILIeHe y BpeMe Kaja
je Taj 3aKOH 6010 y nmpumeHu Tj. of 1.11.2009. roauHe, a He U Ha paHMje U3-
BplIIeHe ToBpefie KOHKypeHnuje. C 063MpoM fla ce y KOHKPETHOM CITy4ajy
nuTambe U3BpUIeHA IOBPefe KOHKYpPeHIUje HUje IOCTABUIO Kao CIOPHO,
Beh je koHcTaToBaHO fa je HacTama 21.3.2008. ropuHe, jacHO je fia je y OBOj
YIIpaBHOj CTBapy IpuMeHa 3aKOHa O 3aIITUTU KOHKypeHuuje (CryxbeHu
inacnux PC, 6p. 79/05) jenuuo mMoryha 063upoM fa peTpoaKkTMBHA IPUMeHa
HOBOT 3aKOHa O 3allITUTU KOHKYPeHIMje Hije TUM 3aKOHOM IpeaBubena.”

Haxne, Cyn Hamasu fa je oBfe y NUTalby peTpOaKTMBHA IpMUMeEHa
HOBOTI' 3aKOHa KOja HUje NO03BO/beHa. AyTOp C€ O OBOM IIUTaKy CYHPOTHO
U3jalllbaBao cMaTpajyhn fa ce pajgy o mpuMeHM O/1aker 3aKOHa O U3PULIAY
Mepa.'? Hamasum fia 3a uspedenn npasuu ctas Cy/Ia Hije yunibeHa OTIyHa

11  Y3II-477/11 ox 13.7.2012. roguHe.

12 Jby6onpar Ipaxnuh, ,,[IpuMeHa 671axer 3aKoHa MM PeTPOAKTVBHA IPYMEHA Y U3PULIAbY
Mepa U 3aCTapesiocT 1Mo 3aKOHy O 3aIUTUTU KOHKypeHiuje', [Ipuspeghu caseminuxk, 6p.
20/2012.
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CTPYYHA MUIJbEIbA IIpaBo u npuBpena

aHajM3a ja Oy ce 3aK/bY4MIIO Jja JIU Ce Pajyl O PETPOAKTUBHOj IIPYMEHN 3a-
KOHa Koja je 3abpamena (wian 197 cras 1 YcraBa PC) mmn npumenn 6maxer
3aKOHa 3a CTpaHKy (wiaH 197 craB 3 Ycrasa PC).

Hajnpe, pehn hemo na je mpemasHom oppen6om wraHa 74 3akoHa
npensubeHo Ia ce Ha IIOCTYIIKe KOjU CY 3aIlOYeTy 10 JaHa IT0YeTKa IIpuMeHe
OBOT 3aKOHA, IIPYMEYjy IPOIVICH II0 KOjiMa Cy 3aIl04YeTH.

AyTOp CTOju Ha CTAaHOBUIITY Ja OLleHa O peTPOaKTUBHOj IPVMEHN je
Moryha Tek 3a cly4aj fa ce y IpMMeHU HOBOT 3aKOHa He Pafiy O IpuMe-
HI O71Ker 3aKOoHA. TakBO MO/IA3NIITe He IOCTOj) HU Y LUTUPAHOj IPeCcynn
HUTH y APYTYM MUIIbEHBUMA KOja Cy ayTOpy OM/Ia JOCTYIIHA.

Ipetnixognum 3axornom cy wwaxohe, bune ipegeuhere yipasHe mepe 3a-
witiuiie (IITO ce y CBUM aHa/IM3aMa M30CTaB/ba, Beh ce caMo moMumy pagme
Koje Cy IIpeficTaB/bajie IpeKpIaje).

YnpaBHe Mepe cy 6une mpesubeHe y wiaHy 68 mpeTXogHOr 3akoHa
(HemocTymame MO pelleny U3 WiaHa 8 cTaB 2 TOr 3aKOHa — 3abpameHN CIo-
pasyMmu, ¥ IO pellery U3 wiaHa 19 ctaB 2 3akoHa — 370yHoTpeba JOMM-
HaHTHOT II0/I0XKaja Ha TPXKMIITY, a1 He ¥ Mepe ¥ OGHOCY Ha KOHIIeHTpaLujy
- wraH 27 ctaB 1 Tauka 5. [Ipensubene mepe cy bue:

1. mpuBpeMeHa 3abpaHa BpuIea npomera onpehene pobe u/mnm
yCIyra Ha pefIeBaHTHOM TPXKMIITY KOja He MOXKe TpajaTy Jgy>Ke Off
3 Mecena u

2. mpuBpeMeHa 3abpaHa Bpllera [eNaTHOCTY KOja He MOXKe TpajaTi
Ily’Ke off 4 Mecella, ako 1 Topeq 3abpaHe u3 T. 1 oBoOr WIaHa ydyec-
HMK Ha TPXXUIITY HACTABMU Jja BpIIM IIpoMeT pobe u/mmm ycmyra Ha
peNeBaHTHOM TP>KUILTY.

Mepe cy yrBpbusane y moctynky kox Komucuje mpema mpasmmmma
3YIl-a, a cypcka 3amTnTa je obesbehusana y ynmpaBHOM cropy.

IIpema nutupanoM 4nany 68 Komucuja je foHOCHTA pellierbe 10 IpaB-
HOCHa)KHOCTM pelllerha O YTBpHeHoj ImoBpeay ako y4ecHUK Ha TPXKUIITY He
MIOCTYIIM y CK/IaZly ca MepaMa ¥ POKOBMMA...

ITopen ympaBHMX Mepa IpeTXogHM 3akoH je y moce6Hoj Imasu IV
npensubao ,kasHeHe ofpende y kojuMa je paspahusao Bohemwe npexpiajHor
IOCTYIIKA MOJHOLIeeM npujaBe of crpaHe Komucuje“. HemoBpuieHu mo-
CTYNIM KOJ HpeKpIIajHNX OpraHa Cy OKOHYAaBaHM KOJ HOBOGOPMMPAaHUX
ITpexpurajHux cymoBa ombauyBameM IpujaBe, ca pasaoroM, 6yayhm ma Ho-
BUM 3aKOHOM pajiibe BUIIe HIUCY O1e npeasubeHe Kao mpexpiuaju.

ITo 3akony maxie, ocTazne Cy caMoO yIpaBHe Mepe Koje uspude CaseT
Komucuje takobe, y ympaBHOM IOCTYIIKy, anu oHe cy oapebene y obnuky
obasese tinahara HO64aHOT U3HOCA y ucuHu Hajéuwe 10% ykyiroi ioguuirvel
ipuxoga. Oppendom 4aaHa 68 crta 1 Tauka 1 cy O1mxe HaBeieHe IOBpefie.
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1-3/2013. Jby6oppar Ipaxnh (ctp. 7-19)

Harnamasam fja cy nutupaHe IoBpefie, Kao OCHOB 3a ofpehuBame Mepa
3aIITUTE KOHKypeHIMje Y 3aKOHY UCTe Kao U y MPETXOZHOM 3aKOHY, Ca TOM
PasnIMKOM HITO Cy y 3aKOHY JiofiaTe U IIOBPeJie Y OIHOCY Ha KOHIIEHTpaLujy.

Ynopebhemwem Mepa u3 panmjer 3akoHa (3abpane) u 3akoHa (HOBUaHe
KasHe) o4uinegHo je ga je tipumena Ho601 3aKOHA 10680/bHUjA 34 CTHpaHKe iTie
ce He pagu o 1eiosoj peilipoaxkitiuéHoj UpumeHu.

Kaxo ce 0 peTpoakTMBHOCTY VIM IPUMEHN Omaker 3aKoHa Hajuenrhe
pacmipaB/ba y MaTepuju KPUBMYHOT IIpaBa, a IIpeMa €BPOICKOj IpPaKCU
Mepe 3alITUTe Cy IIeHa/IHOT KapakTepa, pajiyl 3aopy>Kema apryMeHTaluje
nutrpaheMo gBa cTaBa KpUBUYHO-TIPaBHE IpaKce:

»Y ClIydajeBMMa Kaja je 3a ofpeheHO KPUBUYHO Jel0 HOBUM 3aKO-
HOM IPOINCaH HIDKU IIPOCEYHM MUHMMYM Ka3He Off OHOT y ofiroBapajyhoj
ofipen6u paHujer 3aKOHa, Ha YYMHIOIA TAKBUX KPUBUYHUX fiefla IpuMeHnhe
ce HOBU 3aKOH, Kao 6maxu.“!?

»KPUBIYHY 3aKOH KOjU Ipy»Xa U caMoO MOIyhHOCT Jla yYMHUOLY KpH-
BIYHOT Jea Oyle M3pedeHa O7aka KpMBMYHA CaHKIMja, 6e3 063upa fa mu
he Ta MoryhHOCT y mpecysm 6utn peamusosana, je 6maxu 3a yaunmorra. !

Ha ocHOBY mu3/10)K€HOT IpaBHOI CTaBa HajBMIIET CyAa, 3060r Ayror
Tpajarba CYICKOT ITOCTYIIKA, HACTYyTIajIa je 3aCTapeocT M3puIlarma Mepa, I1a je
nocrynak Kop Komucuje o6ycrasmpen. Tako je y ogHOCy Ha ofpehena nmpasHa
JUIIa TPaBHOCHAXHUM pelllerbeM yTBpheHa ImoBpesja KOHKYpeHIuje, anu 6e3
u3pedeHe ynpaBHE Mepe Ha KOju HadMH HUje UCIYIheH Wb U CBpXa 3aKOHa
ca modyetka oBor pedepara. bumo 6m TOrM4HO, aKO je TO YHETO Y U3BEIITa]
Komucuje o pagy xoju ce focrasmpa Cxymmtuau Perry6nuke Cpouje.

V 3acrapenocr ogpehuBama Mepe 3amTiTe KOHKypeHIyje

IIperxonuu 3akoH Huje npenBubao HacTymame 3actapenocTu ogpehn-
Barba Mepe 3alITUTE KOHKYPEHIVje, HUTU 3acTapenocT Hamare. Tek 3akoH y
yiany 68 ctaB 3 oxpebyje fa ce ,Mepa 3alITUTe KOHKYPEHIMje He MOXKe Ofipe-
OUTY HUTY HAIUTaTUTU IPOTEKOM TPU TOAVHE Of JaHa M3BpIlIeba pajibe WIN
IpOIyIITalka UCIyhena 0baBese, OHOCHO Off MOC/IeNbET JaHa BPEMEHCKOT
Hepuofia M3BpIleba pajibe U3 WiaHa 1 oBor 3akoHa.”

Y mpakcu je 610 CIOpHO MUTame Off Kajla Teue POK 3acTapenocTu
13 3aKOHa 3a pajiibe KOjuMa je YIMI-€Ha MOBpeia KOHKYPEHLMje Y BpeMeHyY
BaKerba IIPETXOHOT 3aKOHa, II0 KOMe 3acTapenocT Huje 6uma mpeaBubeHa.

13 IIpaBHO cxBaTame cefHMIe KpUBUYHOTr ofie/bera BCC ox 8.2.1978. rogune.

14 [paraH Jouuh, ,BpemeHcko Baxxemwe u npuMeHa 6maxxer KpusuyHor sakoHnka“, busniiien
BCC, 6p. 2/2006.
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CTPYYHA MUIJbEIbA IIpaBo u npuBpena

Yipasuu cyn y mpecyau’® sayseo je cTas 1a ce pok off 3 rouHe u3 3a-
KOHA OfJHOCY U Ha y4YlIbeHe MOBpeJie Y BpeMe BaXkerma MPETXONHOT 3aKoHa:

»VICTO Tako, Mepa 3amITuMTe KOHKypeHIMje II0 ofpenb6ama dlaHa
68 craB 3 3akoHa o samTuTy KOHKypeHuuje (Crymbenu inacnux PC, 6p.
51/09) He 6u ce MOI/Ia OfPENNUTY HM HAIUIATUTH IIPOTEKOM 3 TOMHE Of HaHa
U3BpIIeka Pajiibe VN MPONYIITamba POKa, MMajyhn y BUIYy BpeMe U3BpIIeha
panme (2008. romiHe) jep je 1 Taj poK, Y KOHKPETHOM CIIy4ajy, 3a TYXKHUOLe
MCTEKa0.“

Osaxkas npaBHu ctaB u3 npecyae Cyza je, 10 OLleHM ayTOpa HecxXBar-
puBo morpenrad. Kako je moryhe ma 3actapenoct Tede y BpeMeHy Kana 3a-
KOH KOjJ perynuile Ty MaTepujy 3acTapenocT u He npensuba? VM crpanka-
Ma 1 OpraHy Mopa fia Oyze mo3HaTo ja 3actapenoct Tede! Jou je Ipabancko
opeberbe BCC 80-1x rofyHa IMpOLIJIOT BeKa MMajIo IPAaBHY CTaB [ja Y TAKBO]
YMHeHNYHO-TIPAaBHOj CUTYalLlMj|u Y OIHOCY Ha pajiibe HacTajle Ipe CTyTamba
Ha CHAary 3aKOHa Koju mpeBuba 3acTapesiocT, OHa IoYMIbe fIa Tede HajpaHuje
Off IaHa CTyIama Ha CHATy TOr 3aKoHa. [IpaBHO cxBatame Cygma MOXKe 1a Jj0-
Befie JI0 aNCypAHe CUTYyallMje Jla je 3aCTape/iocT y OfIHOCY Ha paHuje pajimbe
MICTEK/Ia ¥ TIpe Hero IITO je, CTyIameM Ha CHary 3aKOHa Koji je mpepBuba,
noyesna jia Teye.

VI 3navaj npaBHOCHa)KHe npecype IIpekpmajuor cyga
3a ogpebuBame ynpaBHe Mepe 3amTuTe

Y ncroj npecynn, YpaBHu Cyp je 3ay3eo IpaBHM CTaB IO KOME ITPaB-
HOCH@)KHOCT IIpecyfie IIpekpirajHor cyma mpepcrasba npecybeny ctap y
OJJHOCY Ha YIIPaBHY MepYy 3allITUTe KOHKYpPeHLuje:

»laK/e, OCIIOpEHUM pelllelheM Ce Hije MOI/Ia OfPeAUTI Mepa 3allTUTe
KOHKYpeHIIje ca Ha/JIorOM YIUIaTe ofiroBapajyher HoBUaHOT M3HOCA jep ce
panu o Beh mMpaBHOCHa)XHO IIpeKpLIajHO mpecyheHoj cTBapu.”

W oBaj nmpaBHM CTaB CMaTpaM Kpajibe HENPUXBAT/bUMBUM jep ce paju
o npecygu IIpexkpiiajHor cyfia JOHETO] Y NMPEKPILIAjHOj CTBApU, NMPUMEHOM
3akoHa o mpekpiuIajuma 1 peuteruma Caseta KoMucuje foHeTuM of cTpase
Oopyror moHocuona, y npumenn 3YII-a, a o ugeHTUTETy CTpaHakKa U Ja He
TOBOPUMO.

VII YrBphuBame pereBaHTHOT TP)KMUIITA

Y I'maBu I ocHOBHUX offpefjaba 3aKoHa HaTy Cy IPMHLMIIN 1 Hadenna 3a-
KOHa Kao ¥ fepuHMIIMja TOjefnHNX MHCTUTYTa Koje CaBer KoMucuje mopa

15 1Y-2553/12 opx 10.5.2012. romuHe.
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fa ¥Ma y BUJly Y IEroBOj NPUMEHM HPUIMKOM JIOHOLIEHA IOjeMHavYHNX
pemesa. Ha Taj HaumH je o6paheH 1 mojam peneBaHTHOT TPXKMUILITA Y 4iIa-
Hy 6 3akoHa, y3 opnamhemwe Brmajge ma 6mke mpommine Kputepujyme 3a
ozipebuBame penepaTHor TpKMINTa. Tako o6jallmbeH mojaM ca O/1vke mpornm-
CaHUM KPUTEPUjyMMUMA, IPEJiCTaB/ba IPaBHM OKBUP y KOME Ce y YIPaBHOM
IOCTYNKY yTBphyje YnmeHNYHO cTame. YKOINKO je YMEBEHIYHO CTame Y Ofl-
HOCY Ha I10jaM Pe/IeBaHTHOT TP>KMILTA HEIIOTITYHO M/IM IIOTPEIIHO yTBpheHo,
ob6aBesa je Cyzna #a y TOM IIpaBIly JOHOCHOIY pelllera fla jaCHa U MOTIyHa
ynytcTBa y KoMme mpaBny Caser Kommucuje, mpeko cBoje cTpydHe Cyxbe,
Tpeba Ia yTBpPAY OfTydHe UMibeHMIle. JeuHO je HajyiexxHu opran Komucnje
oBalheH Ja Te YnmbeHMIE yTBPhyje IpeKo CBOjMX CTPYYHUX Tena. 360T Tora,
HETIOMYCTUBO U YBPEUBUBO U3TEMajy Pasnosu us obpasnoxera mpecye:'®

»HayuMe, HemMa HM ToceOHe OlLieHe CBMX JO0Kasa Koje Cy TY>KUOLM Y

TOKY IOCTYIIKA IIPeIJIOKVIIV U TIPYUIOKVIIN (KOjUX? — IIPUM. ayTOpa) Be3aHO

3a CTame Ha pelleBaHTHOM TPXuIITy y 2007. rogyuHu, ¢ 063MpoM Ha TO fa

Caser KoMmucuje He mocefiyje HEONXOQHA YCKO CTPY4YHa 3Hamba U3 OBe 00-
«
MacTH...

Cyp je Morao y 0oBakBOj CUTyaIluji fla 3aKa’ke yCMeHY paclipaBy U caM
YTBPAU YMEEHUYHO CTambe, Al je Y 00pasioxemy npecyne (CTp. 7) HaBeo
la HUje Ap>Kao YCMEHY pacIpaBy jep IMpefMeT CIopa He U3UCKYje Helocpes-
HO cac/lyllame CTpaHakKa M MoceOHO yTBphuBame YMIbeHMYHOT CTakba, LITO
je KOHTPaZAMKTOPHO HaIpef M3HETOM CTaBYy.

VIII JaBHa pacnipaBa y ynpaBHOM CIIOpPY Y NIpeAMeTUMA
3alITUTe KOHKYypeHLuje

JaBHa pacmpaBa y yIipaBHOM CIIOPY y3 YTBphMBame UnmeHNIIa Ha pac-
IpaBy y CYACKOM IIOCTYIIKy IpeficTaB/ba Hajehy BpegHOocT HOBOr 3YC-a.
AyTop je Beh mucao Ha OBy TeMy ca 3aK/by4I[Ma Jla ce YIPaBHM CYJ YI/IaB-
HOM, Ip>KM OONMMTaTOPHUX pasjiora 3a ofp)KaBame paclpase, a pehe ako ce
pajM o CI0XKEHOj CTBapy M AMCKPELMOHOM OBlalthemy 3a jpXatbe pacrpa-
Be. Y ImpefMeTuMa 3allTUTe KOHKYPEHIVje 9eCTO Ce Pajii O IBOCTPAHAYKIM
npefMeTMa KOJI KOjMX je pacmpaBa o6aBesHa — wiaH 24 ctaB 2 3YC-a (y
npenMeTy 16 Y-1165/12 Huje pacnipaBa HI Offp)KaHa), a Y CBAKOM CITy4ajy ce
pamy o cloXKeHMM npeaMeTnMa y kojuma 6u Cyj Mopao fla 3aKaXKe pacrpa-
BY pafiy IpaBWIHOT yTBphMBama 4MeHNYHOr cTama. V 3a OBy Mmarepujy
BaKe M3pedeHe OIleHe 3a CBe TIpefMeTe KOjI Ce pelllaBajy y YIPaBHOM CIIOPY
npema KojuM oneHama CyJl HelOBOJbHO KOPUCTH OJTy4YMBambe y CIOpY IyHe
jypUCAMKIMje ¥ TUMe Y Lie/IMHM oKoH4Ya npenMeT. Cyp je omautheH fa, ako

16 1Y-1154/12 op 4.4.2012.
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IoBpena KOHKypeHIU/Ije HOCTOjI/I, fa €BEHTYa/IHO, CMabyl U3PEICHY HOBYAHY
YIpaBHY MepY, y3 MOTpeOHO 0Opasioxeme.

Pox u3 wmama 72 craB 5 3akoHa o ob6ase3su Cypma ma mpegmer
KOHKYPeHIVje OKOHYa Y POKY Off 2 Mecelja, 3Hauyl XUTaH IIOCTYIaK 1 y $asu
10 BaHPeJHOM IIPaBHOM cpeficTBY. HaxkanocT, mpefMeTy Koj HajBUILET CYAa,
II0 OBOM OCHOBY, Y€Kajy M IIpeKO FOfIMHY flaHa IITO, 3a CIy4aj yBakaBarba
3axTeBa CTBapa obaBe3y ITahama KaMaTe M TPOILIKOBA Ha TepeT CPefCcTa-
Ba Kommcuje. OBakBO 3aKOHCKO pelllelhe je Y OUPEKTHO] CYIPOTHOCTH ca
npaBHuM TonoxajeM Komucuje m3 4mana 20 3akoHa Kao CaMOCTa/lHOj U
He3aBJICHOj OpPraHM3alMjy KOja BPIIY jaBHA oBnaiherma.

AnannsoM 3Ha4yajHOT 6poja IpegMeTa y KojuMa je BoheHa pacmpasa y
YIPaBHOM CIOpPY, ayTOp 3aK/bydyje la je HEOIXOJHa efyKalyja Cyfuja u y
TIOT7Iefly CBpXe U HaumHa Bobema pacnpase. OBO yTONMMKO Ipe IITO 3HATaH
6poj cyamja monmasy M3 ympase Ifie HNUCY OVIM y NIPWINIM [l Y4eCTBYjy Y
CYZICKMM IOCTYNILIMMA U BOJie PacIIpaBy.

PacnpaBa y ynmpaBHOM CIIOpYy MMa CBOje 0COOEHOCTM, OHa Huje map-
HUIA, a/M HU cKpaheHu noctymnak 6e3 yTBphuBama OIIyYHMX UMEbEHMIIA.
Opnpen6om wrana 39 craB 1 3YC-a je mpensubeHo pa ce usjaBe cTpaHaka
»OJIHOCE CaMO Ha CIIOpHa IIMTakba J OKOJTHOCTY Off 3Ha4aja 3a pellerhe Cropa‘
Y craBy 2 ucTor 4iaHa je npenBubeHo 1a ,,Cyf Ha pacrpaBy OIydyje Koju
he ce jokasu usBecTy pany yTBphuBama unmeHNYHOr cTama’. Ha muma cyn
npunpemMa npouecHy rpaby 3a cBojy omIyKy 4ak Mako cTpaHke He oDy Ha
pacrpaBy Ia Cy IOTPENIHN pas3io3N y oOpasyioKemy Ipecysie fa je Cyn Ha
pacIipaBy OIJTyIMO Ha OCHOBY UMIbEHUYHOT CTama U3 crmcal

Y npenmery'’ Cyn je y yBomy IIpecysie HaBeo /Ia je IPeCyITy IOHEO ,, 110
OZIp>)KaHOj YCMEHO] pacIpaBK’, [ja je ,yCMeHa pacipaBa OAp)KaHa y IPUCY-
CTBY YPeRHO IO3BaHMX TY)XWIalla M IpUCycTBa (Babaa ydenrha y cCBOjCTBY
cTpaHke! — mpuM. ayTopa) oBanrheHor /A Ty)eHor opraHa‘, anmu je seh
y cnenehem craBy HaBeleHO Kao J1a je CyAMO y HejaBHOj CeTHMIIN, Ha OCHOBY
YIPaBHUX CINCA, KaKO ce Hajuenhe CyAuIo O IPETXOZHOM 3aKOHY:

»PelraBajyhn oBaj ympaBHM cHOp Ha OCHOBY YNMIbeHMIA KOje Cy
yTBpheHe y ynpaBHOM HOCTYIIKY..."

Y pauM o6pasjioXemuMa TOBOPM O MamKaBOCTMMA OCIIOPEHOT
pelema:

»1y>KeHN OpraH Huje Ha JOBO/bHO jacaH U IMOTIIYH HAuYMH o6pa3n0>i<1/[o
IpaBHY NPUPOJY IpyjaBe TYXUOLA...

»CaBer Komucuje Huje mpaBM/IIHO NPUMEHMO ¥ ITIpaBuIa IOCeOHOT
YIIPaBHOT IOCTYIIKA Y OAHOCY Ha IIpeJyIore CTpaHaka...”

»Ty>XeHN je YYMHNO M OUTHY MOBpeRy IpaBIIA YIPABHOT MOCTYIIKA
jep HUje OLIeHMO CBe JlOKa3e..."

17 1Y-7215/11.
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»O0pasioxere 3a HellpUXBaTarbe M3BONera JOKasa CaclylameM [0-
Kasa f1aTo je y hopMu obaBelITema, a He 3aK/bydKa...

»1pebano je ma mpuMeHn oznpende o KaKmbaBamy Koje Cy Omaxke 10
y4YMHHUOIA...

Ha xpajy Cyn xaxe:

»Ca M3HETUX pas/iora, HAaKOH 3aK/bydeHe YCMeHe paclpaBe, YIIpaBHU
CYZ je OITy4HO Kao y JMCIIO3UTHBY IIpecype...

Ha ocHOBY n3noxxeHor, 036M/pHO ce HaMehe mMTame 3alITO je ycMeHa
pacrpaBa 3aKasVBaHa, aKO IbeHa CBpXa HUje UCIyHeHa ydemheM cTpaHaka
Ha paclpaBy Kao U caMuM pacrnpabmbameM. Hapesene koHcraranuje je Cyp
MOTa0 Ja MCKaXke y HejaBHOj ceguunyu. Cse HapefeHe mpomycre Cyz je Mo-
rao caM Jla OTK/IOHV Ha paclpaBM U OKOHYA OBY yIIpPaBHY CTBap 6e3 cTpaxa
Off TIOJHOIIIEeIba 3aXTeBa 3a MIPEUCIINTIBAbE IIPeCy/ie, jep ce OH MHadye MOoXKe
HOJJHETV Y OBOj MaTepuju 300T jefHOCTEIIeHOT OITy4NBamba y YIPaBHOM IIO-
CTYIIKY.

IX 3n1oynorpe6a ;OMMHAHTHOT MONOKaja

3noynorpeba JOMUHAHTHOT IIOJI0XKaja Ha TPXKMINTY je jefjaH oOff ABa
o6/1uKa TmoBpefie KOHKypeHIMje. 3aKoH y WiaHy 16 craB 1 M3puuuTo HaBo-
AU Ja je 3abparmeHa 370ynoTpeba JOMIHAHTHOT IIOJIOKaja Ha TPXKUIITY. Y
craBy Il mcror wraHa y 4eTupy Tauke HaBOAM INTA Ce IO 37I0YIOTpe6OM
JIOMVMHAHTHOT IIOJI0Xaja ,HApOYUTO MOApasyMeBa IITO 3HAYM JIa CY TO YBEK
pasnosu, amu HIUCY jeAMHU 06NN OCTOjarba OBAKBOT II0JIOXKaja.

Tlo6ap npymep oBaKBOT HOJIOXaja AaT je y pememny Casera Komucuje
KOje je IIOTBpheHo mpecynoM YIIpaBHOT Cy/a, ° a KOjU je IPUXBATUO pasjiore
13 006pas/oXermba OCIIOPEHOT pelleha.

Hauwme, JaBHO komyHnanHo npenysehe ,Ipascka rpo6/pa‘, koje je Ha
OCHOBY 3aKOHa O caxpamMBamby U Ipo0/pMMa 1 ofrosapajyhe ommrrmHcke
oftyke opamheHo fja jaje y 3aKyI rpoOHa MeCTa, YCIOB/baBaJIoO je yTOBOPH-
Ma JIOfie/ly TUX TPOOHMX MecTa 00aBe3HOM M3PaZoM ¥ MOHTaXXOM HaArpo6-
HMX 00erexja IpeKo Ipob/baHCKe YCTAaHOBe, Ha KOjU HA4MH Cy Off CBUX IIO-
cloBa mspafie obenexja eMMMMHICAHY IPUBATHU KaMEHOPECIM KOjU TaKBe
nocnose Ha ofpeheHoM rpo6py Hucy mormm aa gob6ujy. Caser Komucuje je
YTBPAMO 37I0YIOTpeOy JOMMHAHTHOT IIO/I0XKaja Y Jie/ly YC/IOB/baBamba 13paje
HaArpobHMX obenexja 1 uspekao oxgrosapajyhe mepe, a cyp je, ogbujajyhu
TyX0Y ,,[panckor rpo6ma“ nsneo u cnenehe:

~HaBenennm ogpenbama Opyke, u o onenu Cyna, Huje npeasubeHo
na ypebeme rpobHOr MecTa U M3pajia HAATPOOHNX CIIOMEHMKA IIPELCTaB/ba

18 15 Y-2531/11 ox 22.9.2011. ronuHe.
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ypebeme rpob6ipa, mTo jecte moBepeHn 1mocao, Beh ncTo mpeacrasba KoMep-
IMja/THU II0CA0 3a KOjU IOCTOj1 KOHKypeHuuja. Ty>kmnan 3a 0o6aB/bame MoBe-
PEHNX ITOC/IOBA HE3aKOHUTO Be3yje IMpy>Kame yCayre KOMeplMjaTHOT Kapak-
Tepa, OffHOCHO YC/TyTe U3pajie ¥ MOCTaB/baba HaATpOOHMX obernexja u ycmyre
u3pajie U MOCTaB/bambe OIICeTa, CIpedyaBajyhn y TOM meny KOHKypeHIujy Ha
ywTp6 moTpolmrada — Kpajibux KOpUCHNUKA.

X PecTpUKTUBHU CIOpa3yMu

ITojam n 3a6paHa peCTPUKTUBHOT CIIOpa3yMa AaTy Cy y wiany 10 3a-
KOHa IofipasyMeBajyhu oy mwyMa yropope, nojeinHe ofpende yropopa, us-
puunte vy npehyTHe HoroBope, ycarjauieHy Ipakcy, a KOjyu MMajy Imocie-
nuie 61oKe HaBelleHe Y 0BOM WwiaHy. Y wiaHy 11 3akon mpegsuba ycnose 3a
u3y3uMambe Off 3abpaHe peCTPUKTUBHMX CIIOpa3yMa akKo ce HbJMa OCTBapyjy
I/beBU ONVKe HaBefIeH! Y OBOj ofpenom.

Ilo oueHm ayTopa, UCOIUTHUBAIE PECTPUKTUBHUX CIIOPa3yMa, KOjU Cy
HUIITaBY 110 CAMOM 3aKOHY, IIPeCTaB/ba BbUXOBY IIPaBHY OLIEHY JaKJle, IpU-
MeHy mpaBa. Tek 3a cIy4aj fia KO TyMadera yroBopa Heka ofpenba Huje 10
Kpaja jacHa, U3BOJIM Ce I0Ka3 cac/lylllatbeM CTpaHaKa — y4eCHMKA Y 3aK/byuerby
yroBopa Kako 61 ce yTBpAWIa IIpaBa Bo/ba CTPaHaKa, a OTOM Off yTBpheHor
YMIEHIYHOT CTalba 3aBYCY f1a M he ce M3BOAMTM Apyru Aokasu. UmHu ce
Jla y npecypnaMa YIpPaBHOT Cyfia Y JIOBO/bHOj MEPM HUje jaCHO M [0 Kpaja
BpILIEHA OBa IIPBa aHa/IM3a IPaBHE OIleHE Ca[PXKIMHE YrOBOPa, Wb U HaMe-
pa cTpaHaka, 6MJI0 Y OJIHOCY Ha yTOBOP y LI/IHYU WIN Y OfHOCY Ha IeroBe
noce6He ofipen6e. 3HavajHO je pehu fa cy cnopasymm nuTHpaHu y 3aKOHY
HAapO4NTO 3abparbeHN M HULITABY jep, CaMI 110 cebu, MMajy 3abparmeHu b
KOju ce TOCeOHO He OoKasyje, 1a Hije HY>KHO U Jja HaCTaHy IoC/Iefulie y 06-
JIMKY CIpeYaBamba, OTpaHNYaBamba WIN HapyllaBamba KOHKypeHNMje, Beh je
JIOBOJbAH Y jelaH YCI/IOB Jla TaKaB CIOpasyM Oyjie HUIITAB U 3a0pabeH.

Jlo6pa olieHa 3a6pameHNX CIOpasyMa y IpMMeHN IPeTXOHOT 3aKoHa
fiata je y o6pasnoxery npecyse BpxosHor kacarmonor cyma.'?

»BPXOBHM KacallMOHIU CYZI je LIEHMO HaBOJe 3axTeBa Ja je IOorpe-
IIaH CTaB YIPAaBHOI CyJa y IOINefy TyMademwa 4IaHa 7 3aKOHA O 3allTH-
TV KOHKYpEeHIUje 1 Jla MOBpefla TOT YaHa IIOCTOjU aKO CY KyMYJIaTMBHO
JICIIyHheHa JIBa YC/IOBa: TIOCTOjambe ofroBapajyher copasyma n yrephusame
HeI03BOJbEHOT I[MJ/ba MM MTOC/IeANIIe, 1A je HAIIAo fa Cy TU HaBOAU HEOCHO-
BaHM. OBO ca passora IITO je oapendoM WiIaHa 7 cTaB 2 3aKOHA O 3aIUTUTU
KOHKYPeHIIMje U3PUUUTO NMPOMINMCAHO KOjU Cy TO CIIOPasyMM KOjU CY Hapo-
Y1UTO 3abparbeHy U HUIITABY, IITO 3HAYM Jla CAMU TI0 ceOU MMajy 3abpameHn

19  Y3II 394/11 ox 21.9.2012. romuHe.
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VWb KOjU ce TIoceOHO He YyTBphyje mim fokasyje Ia Huje HY)XXKHO Ja HacTa-
Hy IOCHIefuie y OOMNKY CIpedyaBamra, OTpaHMYaBama JWIM HapyllaBarmba
KOHKYypeHIJje, jep jeé NOBO/bHO IIOCTOjalbe M CaMO je[JHOT YC/IOBa [a TaKaB
criopasyMm Oyzie 3abpareH 1 HMIITAB.

Ljubodrag PLJAKIC
Retired Judge of the Supreme Court of Cassation

ADMINISTRATIVE-JUDICIAL PROTECTION
OF COMPETITION

Summary

In the presented paper, the author analyzed the application of the Law on
the Protection of Competition in the administrative court protection procedure
by assessing the legality of the enactments of the Council of the Commission for
the Protection of Competition and also some court decisions in the application
of interim provisions of the Law, which referred to the possibility of the applica-
tion of the previous Law. There is an impression that practice is not consistent
enough to provide safety for parties to a procedure in terms of the pending judg-
ment, based on predictable and stable legal stands when approaching the Court.
This presentation was given in critical tones, aimed at commending the quality
legal stands that have been taken and at subjecting the stands that, in the au-
thor’s opinion, ought to be changed, to well-argumentative criticism.

On the basis of the aforesaid, it can be concluded that the improvement
of decisions of the Commission for the Protection of Competition and the nec-
essary education and possible specialization of judges in charge of this matter
should be intensified, with a view to raising awareness of the fact that a good
administrative judge is a living guarantee of the legality of administrative enact-
ments.

Key words:  protection of competition, dominant position, banned agre-
ements, market, Council of the Commission, Commission,
administrative court practice.
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ap Mupocnae BPXOBIIIEK

npodecop emeritus Ha IlpaBHom dakyrrery 3a mpuspeny u npasocybe
Yuusepsurera IlpuBpenna akagemuja y Hosom Capy

Hay4YHM CAaBE€THUK

OBE3BEBLEILE HOBYAHOT ITIOTPAJKMBAIbBA
ITPETXOOHOM MEPOM

Pe3snme

Ilpetixogna mepa ogpehyje ce Ha ocHosy upecyge, Unawminoi Hanoia
unu gpyle cygcke ognyke koja inacu Ha HO84aHO UOMApaAXUearve, Koja 3601
usjasmwene xanbe uny Hpuiosopa Huje HUOCHHANA UPABHOCHANHA, A Y UUBY
ciipeuasarwa ocyjeherwa Hamupera Hommpaxusarva. O0jekiliueHa OUACHOCI
0g ocyjehera Hottpancusarea tpecitiasmwpa ycnoé 3a ogpehusarve upeitixoge
Mmepe. 3akoH He oipanuuaea moiyhuocii ogpehusara upeitixogHe mepe Ha
gomahe ognyke, witio 3Ha4u ga 6u ce UpelixogHa mepa Moina ogpequiiiu U Ha
0CHOBY 0gnyKe CHipaHoi cyga koja Huje Hociiana ipasHoCHA}HA, a Inacu Ha
HOBYAHO UOTUPANUBAILE.

Y ogpehenum cnyuajesuma cmailipa ce ga ouacHocii og ocyjeherva
doimipaxcusarea uocitioju (Heobopusa 3aKoHcKa Upeiiiiocitiaska), ia nosepu-
nay, He Mopa ga je gokasyje, eeh je cyg gyxan ga Ha tipegnoi tiosepuoya ogpe-
gu upeitixogHy mepy. Ha ocrogy fipeiniiiocitiaémbere 0iacHOCliU, HpeitixogHa
mepa moxce ce ogpequitiu U y MEHUUHUM U YeKOBHUM CUOPOsUMA 1i080gom
upuiosopa Upoiiue peuieroa 0 U3BPULery HA OCHOBY 6epogociiiojHe uciipase,
Kao u 'y ciy4ajy goHoulera upeocilieiiere ipecyge y wlakeum ciuoposuma, iupo-
miue Koje je usjasmwena xanba.

Bpcitie dpeitixogHux mepa WakcatiueHo cy Habpojare y 3aK0HY, WO
3Hauu ga ce He moiy ogpehusaitiu gpyie épcilie UpelIXOGHUX Mepa, Koje HUCY
uspuuuitio upegsuhene. IpeitixogHom mepom 3axeaitia ce ogpeheHu geo umo-
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8UHe gyicHUKa, u3 koia he fiosepunay, WPpaxXcumu ga ce HAUNATU KAGa 0gryKa
0 tlotupaxusarwy tocihane UpasHOCHANHA U U3BPUIHA.
Iotiucom tiokpetliHUX CITBAPU U 3A0PAHOM JYHHUKOBOM GYIHUKY ga
UCTUNATUYU gYHHUKY Tollpaxcusaree, osepunay, Ciiuue 3ar0nHo upaso.
Ilpasnu nex tipoitiug pewrerba o UpeitixogHoj mepu je Upuiosop o Kome
ognyuyje eehe cacitiasmwero og ipoje cyguja ucitoi cyga xoju je goneo peuierve
0 06e3behervy.

Kmoyune peuu: upeiixogna mepa, Ho8uaHo wotlpaxcusarve, 006e3behetve,
ouacHoci, ocyjeherve, Gpuiosop, 3an0#HO TUpPaso.

I YBog

[IperxonHe Mepe Kao cpefcTBo obesbebema, ypebene cy ompenba-
Ma wr. 275-284 3akoHa o u3BpiIemy u obesbehemy.! IIperxomne mepe
IIPefICTaB/bajy e(UKACHO CpefcTBO 0Oe30eherra HOBYAHOr MOTpAXKUBambA, Y
CUTyallMju KajJa je [JOHeTa IPBOCTENEHA Mpecyha Koja HMje IOoCTala IpaB-
HOCHa)KHa 300T 13jaB/buBama >xanbe. [IpeTxomHa Mepa MoXe ce OfpeauTy Ha
OCHOBY MEHMYHOT MY YeKOBHOT IJIATHOT HA/IOTa, IPOTUB KOTa je M3jaB/beH
npuroBop. OBo cpeicTBo obe3beherma Mamo ce KOpUCTH y Ipakcy, 3a IITa
HeMa Ba/baHOT OllpaBama. LInb oBora paja je ia ce OBEpUOLMMa yKake Ha
MoryhHocTI 1 TpegHOCTH KOopuiThewa MPETXORHNX Mepa.

II ITojam mpeTXOTHUX Mepa Kao cpeAcTBa 06e3b6ehema

[IpeTxogHe Mepe IIpeACTaB/bajy jefHO of cpefcraBa obe3bebherma
HOBYQHOI MOTpaxuBama 13 wiana 261 3VO. IlperxomnHa Mepa CIyXu
3a obesbeheme camo HoBuaHor morpaxmsama.’ Iloctymak o6esbeherma
HOTPa)KMBamba IIPETXOHOM MepOM, [0 MUII/bElY IIpaBHE Teopuje, Hokpehe
ce Ha IpeasIor U3BPLIHOT IoBepuona. Jep, mpema 4i. 2 ¢T. 1 3MO nocrynak
U3BplIeka U MocTynak obesbehewa mokpehy Ha mpeIor MSBpIIHOT IOBe-
puoLa MM IO CITY>KOEHOj [Y>KHOCTY Kajja je TO 3aKOHOM onpel')eHo.3 Ilopen,
TOTa, y OKBUPY OCHOBHMX IIpaBWIa IOCTyNKa obe3behema, npensubeno je
ma ce mocrymak obesbebema moxpehe mpepyorom crpaHke, a IpefIOroM
APYIUX JMIIA, OFHOCHO OpPraHa caMo Kaj je To 3akoHoM oapebeno (wi. 257
310).

1 3akoH o usBplIeny u obesbehemwy (Cr. inacnux PC, 6p. 31/2011, ame y Tekcry: 3110).
2 bopusoje Ilosuuh, Ipahancko tpoyecro ipaso, beorpag, 1987, ctp. 478.
3 b. ITosuuh, Has. geno, ctp. 477.
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OcTBapemwe NOTpaXkUBamwa IPUHYAHUM IIyTeM MOxKe Outu ocyjeheno
wm orexxaHo. Kaga ce pajy 0 HOBYaHOM IOTpPaXMBamby OHO MOXKe OUTH
ocyjeheHo MM oTeXXaHo ycilen cMarbera MIMOBJHe Jy>KHUKa. JJakiie, cripeva-
Bame ocyjehema HaMupema HOBYAHOT IIOTPAKMBAA je OCHOBHY IIW/b IIPeT-
XOJIHMX Mepa.

ITperxomHa Mepa oppebyje ce Ha OCHOBY OfiTyKe Koja IJIacu Ha HOBYA-
HO MOTPaXMBAIbe, a HMje TI0CTaNa IPABHOCHAXKHA.

ITopen mpeTxopHMX Mepa, 3aKOH O M3BpLIekY 1 00e306ehemy y wiany
261 npensuba u gpyra cpencTBa o6e3behera HOBYAHOT MTOTPAXKMBaKA, KA0
IITO je 3a/I0)KHO [IPAaBO Ha CTBAapMMa 1 IpaByMa Ha OCHOBY M3BpIIHE UCIIPa-
Be, CTUIAlbe 3aJIKHOT IIpaBa Ha HEIIOKPETHMM U MOKPETHNUM CTBapyMa Ha
OCHOBY CIIOpasyMa CTpaHaKa U IIpMBpeMeHe Mepe.

C mpyre ctpaHe, nako u3Mel)y mpeTXORHUX ¥ TPUBpPEMEHMX Mepa
IOCTOjM JOCTa CAMYHOCTM ¥ TO Y IIOITIEAY YCIOBa, Cafjp)KMHE pellema U
BPCTa, [IOCTOjarbe, OGHOCHO JCIYHEeHOCT 3aKOHOM IPOINCAHNUX YCIOBa 32
ompebuBame nperxomHe Mepe MCKbydyje MoryhHocT ompehuBama mpu-
BpeMeHe Mepe: IpUBpeMeHa Mepa Huje JOIYyLITeHa ako ce obesbeheme
MOXKe OCTBApUTH APYIUM cpefcTBoM obesbeherma kojum ce Moxe moctuhn
ucra cspxa (wi. 286 3110). OBa pBa pasmmunra cpeacrtBa obesbehema ce
MmebhycobHo nckmpydyjy. Ipyrum peunma, moryhHoct ofpehnBama nperxon-
He Mepe UCK/by4dyje MoryhHoCT offpebuBama npuBpemene mepe.

III MecHa HaiJIeXKHOCT U Caip>KHA M3peKe peliema
o ogpebuBamy nperxomgHe mMepe

3a omyunBame O IpeIory 3a obesbeherme IpeTXOTHOM MepoM U 3a
cripoBobeme TakBe Mepe, MECHO je HaJyIeXXaH Cyj Koju 61 610 HajiexaH
3a M3BpIIeHe Ha NpeAMeTy Ha KoMe je ob6esbebheme mpemnoxeno (ur. 275
310).

CazpxuHa peera o ofpehuBamy nperxonHe Mepe npensubena je y
1. 282 3MO. Y pemremy kojuM ce ogpebyje mperxofHa Mepa MOpajy, IOpex
ocTasIor, OUTM HasHAYeHM MI3HOC MOTPaKUBamba Koje ce obesbebyje, ca xama-
TOM U TPOLIKOBMMA, Mepa obe3belhema 1 Bpeme 3a koje ce oHa ofpebyije. To
BpeMe MO)Ke TPajaTy Hajy»e /10 MCTeKa OCMOT JlJaHa II0 HACTYIalby yCI0oBa
3a IIPUHYAHO U3BpIICHeE.

Axo BpeMe 3a Koje ce IpeTxofHa Mepa ofpebyje, ucTekHe Ipe Hero
IITO OJ/TyKa Ha OCHOBY Koje je ofpeheHa mpeTXoqHa Mepa OCTaHe IIPaBHOC-
HaXHa, cyA he, Ha ITpejyIOT N3BPIIHOT TOBEPUOLIA, IPOAY>KUTH TO BpeMe, MO
YCTIOBOM Jia Ce HMUCY IIPOMEHN/Ie OKOTTHOCTH IIOf] KojuMa je Mepa oapebeHa.
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IV O6jexTnBHa omacHOCT o ocyjehema morpaxxnBama
Kao yc/IoB 3a ofpehuBame nperxopne Mepe

Y mpaBHOj Teopuju ce ucTude Aa je 3a opgpehuBame npeTxosHe Mepe
noTpebHO fla 6y/y UCIyIheHe Be IPEeTIOCTaBKe, OJHOCHO ycnoBa. IIpBo, aa
je CyZl 0 HOBYaHOM IOTPaXMBaKby JOHEO OJIIYKY KOja HIje ITOCTaIa IIPaBHOC-
Ha)KHa 1 IPYTO, Ja je OBepI/Iall yYMHIO BepOBATHMM OIIACHOCT a 6u ce 6e3
o6esbehersa oCyjeTHIO WM 3HATHO OTEXANO OCTBApere MOTPAKMBamba. !

Ilakre, 06jeKTMBHA OIACHOCT Off ocyjehema moTpaxuBama, y Kymy-
JAIVjU ca HOBYAHUM MOTPaXXMBambeM yTBPHeHNM HelpaBHOCHAXHOM OfITy-
KOM, IIpecTaB/ba YCIOB 3a oipehuBame nperxonne Mepe. IIpetxomHy Mepy
oxpebyje cynm, a cpoBofe Cyh, OZHOCHO M3BpIINTE/b HA OCHOBY OJIyKe
KOja IJIaci Ha HOBYAHO MOTPaKMBalbe, a KOja Hije OCTala IPaBHOCHAXHA,
aKo M3BPLIHM IOBepWIAl] YIMHU BEepOBATHUM OIIACHOCT fia 6u ce 6e3 Tor
o6esbebherba 0cyjeTnI0 MM 3HATHO OTEXXAIO OCTBAapere MOTPaKMBama (L.
276 3M0). 3akoH o un3Bpiuewny u obesbehemy He npensuba ga omyka ,Huje
docifiana u3epuiHa“ Kao alTepHATMBHY YCIIOB, IITO 3HAYM Jla JPYTOCTeIeHa
OfIyKa, Koja je IIPaBHOCHA)XHA JAHOM JIOHOIIEA, He MOXKe OMTI OCHOB 3a
oppebuBame mperxonHe Mepe, 63 003upa LITO HYje ITOCTANA U3BPIIHA, jep
HIIp. HMje MOI/Ia OUTY HOCTaB/beHa TY>KeHOM, OfTHOCHO M3BPIIHOM AY>KHUKY,
KOju u3berasa IpujeM Te OfTyKe.

AKo je UCITyHeH HaBefIeH! YC/IOB KOjy ce TU4e 00jeKTHBHE OITaCHOCTH
off ocyjehema, mpeTxofHa Mepa ce MOXKe OPEUTI U Y CIIy4ajy 3aK/byderba
HOpaBHamwa Ipef CyIoM (CYACKO IOpaBHAabe) MIM OPIaHOM KOjU OfIydyje
y YOPaBHOM IOCTYIKY, II0 KOM€ HOBYaHO IOTPaXMBame€ jOIl HUje HO-
creno. Kako mpoTumB mopaBHama, Koje HMje CyAcKa ofiyka, Beh yrosop
3aK/bydeH IIpef CY[IOM, HUje HO3BO/bEHA Kanba, OHO je MPaBHOCHAXHO Y
4acy 3aK/byuerba, I1a Ce YC/IOB KOjy Ce TUYe HEIOCTOjarba MIPaBHOCHAXKHOCTH
He IIpUMembyje Ha IOHOIIeHe PETXOHNX Mepa Ha OCHOBY IIOpaBHama, Beh
je mOTpe6HO Jja MOTpaXkMBambe HIje JOCIeNo, JaK/le a NOpaBHamWbe Huje II0-
CTaJI0 M3BPIIHO. VI3BpUIHOCT mopaBHama ypeheHa je wi. 16 3110, y kome je
IPOIMCAHO JIa jé CYyACKO IIOpaBHAaIbe ¥ MOPAaBHAIbE 3aK/bYIEHO Y YIIPAaBHOM
WM APYTOM IIOCTYIKY M3BPIIHO aKO jeé MOTPaKMBaibe U3 IOpaBHama J0-
criesio.

Hasenenu ycmoBu (1ocTojame ofryke Koja I71ac Ha HOBYAaHO IIOTpa-
XKMBalbe, a HUje II0CTaja MIPaBHOCHA)XHA, OJJHOCHO IOpaBHama Koje Huje
U3BPIIHO U OIIACHOCT Off ocyjehema moTpakuBama) MOpajy 6utu Kymyra-
TUBHO UCITYHeHY Ja OU CyZ Ofipefino IpeTXoaHy Mepy. IIpu Tome, omacHOCT
off ocyjehema norpaxxuBama je 06jeKTUBHe Ipupofe (IITO 3HAYM [TOCTOjarbe
0110 KaKBe OIACHOCTH), 33 PA3/INKY Off CyOjeKTMBHE OIMACHOCTHU Kao yClIoBa

4 b. ITosuuh, Has. geno, ctp. 477.
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3a ofpebhuBame npuBpemMeHe Mepe panu 06e3dehera HOBUAHOT MOTPAXKMBaha
u3 9. 293 cr. 1 3MO, rae ce TpaXku MOCTOjambe aKTUBHUX Palibl y>KHMKA
yCMepeHux Ha ocyjeheme Wiy oTeXarme HaIlaTe HOBYAHOT NOTPaXKVMBaiba
(orybeme mmm npukpuBarme uMosyHe 1 c1).” To 3HauM fa je 3a ompehuBame
IPeTXOIHE Mepe J[OBO/BHO Ma IIOCTOjU OOjeKTMBHA OIIACHOCT, He3aBUC-
HO Off BO/b€ M3BPLIHOT AY>KHUKA, KA0 IITO je MOCTOjare BUIIE M3BPLIHUX
NOTpaXMBatba MPYIUX M3BPIIHNX moBepuwana.® [TocTojame MOTpaxmBarma
ApPYyruMX IOBepuiana o0jeKTMBHO yKasyje [a M3BPIIHM IIOBepuIall, Koju
Hpefiaxe IpeTXoaHy Mepy, Hehe Mohu fja HamTaTi CBOje MOTpaXMBamwa, Tj.
ma he ce ocyjeTuTy MM 3HATHO OTEXATU OCTBAPEHbE IOTPAKUBAA.

ITocTojame caMo aTcTpaKTHe OIIACHOCTY HMje OBO/BHO fa 61 cyz Mo-
rao fla yCBOjU IIPeAJIOr M3BPIIHOTI IOBepuona 3a oxpehuBame mpeTxonHe
Mepe.

IIperxomHa Mepa MOXe Ce OIpEAMTI Ha OCHOBY IUIATHOT HajIora KOju
j€ M3[aT Ha OCHOBY MEHMIIE U/IM YeKa.

V OppehuBame npeTxogHe Mepe Ha OCHOBY OITyKe
CTPAHOT Cyfia

3akoH He orpaHmyaBa MOryhHocT oppebuBama mperxogHe Mepe Ha
nomahe omyke, IIa ce ocTap/ba MUTAE Jja U OU Ce IIPETXOIHA Mepa MOITIa
OZIpeIUTH U Ha OCHOBY OIJIyKe CTPAHOI CyAa Koja HMje MOCTajla IIpaBHOC-
HaXHa, a [7IaCU Ha HOBYAHO NOTpakxuBame. MebhyTum, kako cTpaHa Herpas-
HOCHa)KHA OJITyKa He MOXKe OMTM IpU3HaTa U THMe M3jeJHadeHa Ca OfTyKOM
momaher cynma, y cmucny oppenaba wiaHoBa 86 u 87 3aKOHa O pelIaBamby
CyKob6a 3aKOHa ca IPOINCUMA JPYIUX 3eMajba, IIOCTOju MpobieM yBobhema
TakBe ofyIyke y moMahm mpaBHu mopepak.” Crey 3ak/bydak ja ce IpeT-
XOJIHA Mepa MOKe OfIpeIUTI ¥ Ha OCHOBY HEIIPaBHOCHA)KHE 1 HeIpHU3HaTe
OJlTyKe CTPaHOT Cyfia KOja I7Iaci Ha HOBYAHO MOTPAXXMBambe, jep MPeTXOoaHa
Mepa He IpefiCTaB/ba M3BplIeke, Beh camo obe3bebheme Te cTpaHe omIyKe
Y TO OTPaHMYEHOT Tpajama — HajAyXe O MCTeKa ocaM JjaHa [0 HACTYIamy
ycrmoBa 3a npuHygHO usBpuewe (wi. 282 3110). Kaga cTpana opyka mo-

5  Mupocnas Bpxosek, Bragumup Kosap, ,/I3Bpiiay NocTynak y TpPrOBMHCKMM CTBapH-
Ma U IIpUBpPeMeHe Mepe y CIIOPOBUMa Ca elleMeHTOM MHOCTpaHocTu , IIpaso - ilieopuja
u @ipakca, 6p. 5-6/2006, cTp. 3-19.

6  [lparomy6 Jlasapesuh, Komenitiap 3axona o usepuiervy u obesbelervy, beorpan, 2011,
crp. 328.

7  CrpaHa cyfcka omnryka mpusHahe ce ako je HOZHOCHIIAL] 3aXTeBa 3a IPM3HAE y3 Ty
OIUTYKY IHOJHEO JI MOTBPAY HAJIEKHOT CTPAHOT CYAd, OGHOCHO APYrOT OpraHa O IpaB-
HOCH@)XHOCTH Te Of/IyKe IO IIPaBy Ap)KaBe y K0joj je ZoHeceHa. Bup. 3akoH o pemraBamy
cykoba 3aKOHa ca pomucuMa Apyrux seMaspa (Caymbenu nucii COPJ, 6p. 43/82, 72/82,
Crnyancbenu nuctii CPJ, 6p. 46/96, Cnysbenu inacnux PC, 6p. 46/2006), €. 87.
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CTaHe IMPaBHOCHA)KHA IO IIPaBy 3eM/be y KOjoj je MoHeTa u Oyie MpusHaTa
npen foMahuM CyfioM MM ako M3BPIIHM CyJ O IPU3HAKY Te UCIpPaBe CY[
OJUTy4M Kao O IPEeTXOJHOM IMTamy y cKiagy ca wi. 21 ct. 3 3MO, crehn
he ce ycmoBu 3a mpuHy#HO M3BpIIewe, a mMTO he OBECTM M [IO pecTaHKa
IpeTXOJHE Mepe.

VI IlperxogHa Mepa y CHOPOBMMA IIOBOOM IPUTOBOpa
NPOTUB pelleha 0 U3BPIIeHhY HA OCHOBY MEHMIIE
WM 9eKa Kao BepOJOCTOjHe MICIIpaBe

Y cyAckoj mpakcy ce HMOCTaBWIO IMTame MoryhHocTu ofpehuBama
IpeTXONHUX Mepa y MEHWYHMM ¥ YeKOBHMM CIOPOBMMA IIOBOJOM IIPUTO-
BOpa MPOTUB pellleha O U3BPLIEHY HAa OCHOBY BEPOAOCTOjHE Mcnpase. Hau-
Me, npeMa ui. 18 3VO usspiieme paju oCTBapera HOBYAHOT MOTPAXMBaIba
oppebyje ce m Ha OCHOBY BepopocCTOjHe McIpaBe. BepomocrojHa mcnpasa,
y CMMCIy HaBefieHe 3aKOHCKe oxpende, je m3Mehy ocTanor, MeHuIa u 4ek
momaher mmy cTpaHOr /IMIIA, ca IPOTECTOM aKO je TO IIOTPeOHO 3a 3aCHMBabe
HOTpaXKMBamwa. BUTHO je yountu fa 3akoH o u3BplIeny 1 06e3behemy mpe-
y3MMa KOHIeNLNjy objefumaBamba MOCTYNKA M3/jaBamba IUIATHOT Hajora u
IIOCTYIIKA M3BPLIEba U3 PAaHUjUX NIPOIINCA, KOja je yBemeHa 1990. ropuHe HO-
BeslaMa 3aKOHA O M3BPIIHOM IOCTYNKY 13 1978. roguse.

IloTBpraH OfroBOp Ha HaBefleHO INTame 3aCHMUBA Ce Ha TyMademy
Impomuca KojuMma je HpBM IIyT y HallleM IIPaBHOM CUCTEMY M3BpIIEHA
MHTeTpalyja MOCTyIKa M3[laBamba IJIATHOT HajIora M IOCTYIKA M3BpILEHa.
Haume, HoBenrama 3akoHa o u3BpuIHOM nocTynky (Cayxcoenu nuciti COPJ,
Op. 27/90) objemumeH je MOCTYIAK M3[jaBama IUVIATHOT HAJIOra U IOCTYIAK
u3BplIeka. Tako, IpeMa HOBEeMMPAHOM WiI. 35 CT. 2 OBOT 3aKOHA, IIPeJJIoT 3a
U3BpIIebe HA OCHOBY BEPOMOCTOjHE MCIIpaBe MOpa CaIp)KaTu U 3aXTeB Ja
cyn obaBexe Ty>KHUKA Jla Y POKY Off OCaM JjaHa, a Y MEHNYHUM U YeKOBHIM
CIIOpOBMMA y POKY Off TPM JaHa II0 JOCTaBM pelllerba, HAMMPU IOTPaKMBakba
3ajelHO ca OfMepeHUM TpolukoBuMa. Takobe, y HoBemupaHoM 4. 38 cT. 2
IpoINcaHo je fia he y pellemy o M3BpIIeHY Ha OCHOBY BEepOJOCTOjHE WC-
npaBe Cyj obaBe3aTyt My>KHNKA fla Y POKY Off OcaM JlaHa, a Y MEHUYHUM U
YeKOBHUM CIIOPOBMMa y POKY Of TPU [aHa IIO NOCTaBU pellera, HAMUPU
MOTPaXKMBama 3ajelHO ca OfMEPEHMM TPOLIKOBMMA U OFPENVUTH U3BpPIIEHE
pajy ocTBapuBamba TUX NMOTPaKMBamba.

ITo cTaHOBUIITY CyJCKe ITpaKce, IPUTOBOP MpoTUB obasesyjyher mema
peliema 0 U3BpPIIEHY HA OCHOBY BEPOJOCTOjHE UCIPaBe — MEHULE, KOjU je
IO CBOjOj IMPaBHOj IPMPOAM IUIATHM HAJIOL, NpeNCTaB/ba [JOBO/baH OCHOB
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3a oppebuBame mperxofHe Mepe y ckmapy ca wi. 254 cr. 1 tad. 1 3akoHa o
U3BPIIHOM IIOCTYIIKY.

VcTy capp>xmHy pelera Ipeyseo je v 3aKOH 0 3BpIIemy 1 06e36ehemy
y 41 37 y KoMe je mpomnmcaHo fia he ce pememeM 0 M3BpIIeHY Ha OCHO-
BY BepOJOCTOjHe UCIIpaBe 00aBe3aTy M3BPIIHM AY>KHUK Ia Y POKY Off 0CaM
IaHa, a y MEHNYHMM U Y€KOBHMM CIIOPOBMMA y POKY Of TpM [aHa Off laHa
TOCTaB/bamba pelllerha, HAMUPY ITOTPAXKMBAIbE 3aj€JHO Ca OIMEPEHUM TPOII-
KOBVMMa 1 ofipeayhe ce M3BpIIeme pafil OCTBApVBamba TUX ITOTPAKMBAMA.
Taj o6aBesyjyhm pmeo perema 0 M3BpIIeHY Ha OCHOBY BEPOJOCTOjHE WC-
IpaBe, IO CBOjOj IIPaBHOj IPMPOAM je IVIATHU Ha/lor. 3aKOH O M3BpIIEHY
1 06e36ehemy cysno je MoryhHOCT 1 pasjore 3a ymarame HpUToBOpa, Koju
BUIIIEe He JOBOAY [IO Ay TOMATCKOT HAaCTaB/bakba IOCTYIIKA Ka0 IIOBOZIOM IIpU-
roBopa IPOTUB IUIATHOT HaJIOra, Beh je MOTpe6HO fa My>KHMUK Y4MHM Bepo-
BaTHUM HaBoOfie U3 mpurosopa. Takobe, mpomycaHo je fa mpuroBop He Ofi-
Ma)ke M3BPIIEHe pelllerha Koje je JOHETO Ha OCHOBY MeHmIe. MehyTum, ako
IY>KHVK YYVHJ BEpOBAaTHUM HaBOJIe 13 IIPUTOBOPA KOjUM pelllelbe mobuja y
ieny y KoM je obaBe3aH fla HAMUPH IIOTPakKuBame, Cyfl he cTaBUTH BaH CHa-
re pellere 0 U3BPIICY Y AeIy Y KoMe je onpeheHo usBpiIeme 1 ogpenuTu
Ia ce MOCTYIAK HACTaB/ba Kao II0OBOJOM IIPUTOBOPA MIPOTUB IIATHOT Hajlora
(w1. 49 3MO). ¥V ToM cny4ajy, He MOXe ce Hajbe CIPOBOUTU HYU U3BpLICHE
pelera JOHETOT Ha OCHOBY MEHMUIIE.

Y TakBOM Crmyd4ajy, uMajyhm y BUAY M3/IOXKEHM CTaB CyJCKe IIpaK-
ce, MCIyIEHN Cy YCIOBM 3a ofpehuBame INpeTxofHe Mepe Ha OCHOBY
pelllera O U3BPIICHY Ha OCHOBY BEPOJOCTOjHE MCIIpaBe Koju je oppeheHo
Ha OCHOBY MeHMIle MM 4eKa, Y cMucity 4. 276 ct. 3 3UO, ¢ Tum mro ce
OIacHOCT of ocyjehema MoTpakuBama He JOKasyje, Beh ce mpermocTapiba
(mpernocraBbeHa omacHOCT). Jep, mo 4i. 277 ct. 1 tad. 1 3V1O cmarpa ce
fla OIIACHOCT IIOCTOjU aKO je ImpemIor 3a obesbeherme 3aCHOBAaH Ha IIATHOM
HAJIOTy M3[aTOM Ha OCHOBY MEHMIIe WIM YeKa IIPOTUB KOT je O1aroBpeMeHO
HOJHECEH IIPUTOBOP.

VII 3akoHCKa IpeTHOCTaBKa ONMACHOCTH of, ocyjehema
NMOTPaXKMBama, Mo/Iarame jeMCTBAa ¥ NOHNIITAj IOpaBHaWba

IToper mocrojama ofjIyke Ha K0joj Ou ce 3acHOBaja IIPeTXONHA Mepa,
3aKOH 3aXTeBa IOCTOjalbe U JPYTOTr KyMY/IaTUBHOT YCIOBa, a TO j€ OMACHOCT
of ocyjehemwa HMOTpakMBama KOjy MOBepuIall MOpa YUMHUTY BEPOBATHOM.
Maxo je ped o MameM CTelleHYy JOKa3aHOCTH, IOBepIIal] MOPa fIa IPeIoXN

8 W3 pemema Bumrer mpuBpennor cyma y beorpamy IDkx. 9003/91 ox 29. janyapa 1992.
ropune. Jetamuuje Bup. Cygcka iipaxca, cOPTBEpPCKM INaKeT 3a IpaBHUKe, Intermex,
beorpap, 2013.
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ozpebene mokase koju 61 KO Cy/ia CTBOPWIN yBepere O UCITYIEHOCTI OBe
IPeTIOCTaBKe, OfHOCHO yCIOBa 3a ofipehuBame nperxonne Mepe. MehyTum,
y ompebeHum cinydajeBuMa 3aKOH YBOAY IIPETIIOCTABKY O IOCTOjalby TaKBe
omacHocTH of, ocyjehema noTpaxknBama (IIPeTHOCTaB/beHa OMACHOCT), 11a je
noBepual ocnoboheH Tepera HoKasMBama MCIYHEHOCTYM OBOT YCIOBa 3a
oppebuBame nperxofHe Mepe.

IIpema um. 277 cr. 1 3O cmaTpa ce fga omacHOCT off ocyjehema
HOTpaXKMBamba IIOCTOjI AKO je MpemyIor 3a obesbeheme 3acHOBaH Ha jefHO]
opi cnefehmx omnyka: a) Ha IUIATHOM HAJIOTy M3[aTOM Ha OCHOBY MeHUIIe
VM 4eKa IIPOTUB KOT je 6/1arOBpeMeHO IOJHeCeH IPUToBOp; 0) Ha Ipecy-
IV JIOHECEHO] Y KPUBMYHO] CTBapy, KOjOM jeé YCBOjeH MIMOBMHCKOIIpAaBHM
3aXTeB, a IIPOTUB KOje je HO03BO/bEHO IIOHAB/balbe KPUMBUYHOI IOCTYIIKA;
6) Ha OJTy1 IO KOjoj 61 ce M3BpILeme TpebaIo CIpoBeCTy Y MHOCTPAHCTBY;
1) Ha IIpecyAM Ha OCHOBY IIpM3Haba, IPOTUB Koje je M3jaB/beHa jkanba; g) Ha
HOpaBHAabY 3aK/bY4EHOM IIpe[ CYZIOM WJIM OPTaHOM KOji OfjTy4yje y YIpaB-
HOM IIOCTYIIKY, Koje ce mobuja Ty>k60M 3a IIOHMIITA].

Y HabpojaHMM ciy4ajeBMMa IIOCTOjM HeoOOpMBa 3aKOHCKa IIpeT-
IOCTaBKa 00jeKTVMBHE OIIACHOCTM Of ocyjehema HOBYAHOT MOTpPaKMBarba
yTBpheHor HaBeeHNM CY[CKIM OfITyKaMa, OfHOCHO IIOpaBHAIbeM, a TUME 1
o6aBesa Cy/a Jla Ha MPEJIOT TIOBEPIUOL[A OfPE/I MPETXOMHY Mepy.’

Y crydajy »xanbe mpoTHB Ipecyfe Ha OCHOBY IIPM3HAba VM MOOMjamba
HOpaBHamWa TY>KOOM 3a IOHMWIITAj IIOpaBHAMA, CY[, MOXKe, Ha IpPEJIOT U3-
BPLIHOT MAY>KHUKa, ob6e3beheme IpuUMEHOM IIpeTXOJHE Mepe YCIOBUTHU
T0/IarabeM jeMCTBA Off CTPaHe M3BPIUIHOT IIOBEPHOIIA, 33 MITETy KOjy 61 us-
BPLIHM JY)KHUK MOrao nperpretu ofpehusamwem nperxopne mepe (wi. 277
ct. 2 3110).

Y 3aKkoHy 0 MapHMYHOM IIOCTYINKY NPONMCAHU Cy HAYMH U YCIOBU
3a mobujame CyACKOT IOpaBHAama, Kao ¥ IpaBHE MOC/eAuIle MOHMIITAja
nopasHama.'? Hoy 3aK0H 0 MTAPHIYHOM MOCTYIIKY IOIIAO j€ Off TEOPUjCKIX
IIOCTABKM O ITPaBHOj IPUPOAM CY/ICKOT IIOpaBHaIba Kao YTOBOPa 3aK/by4e€HOT
npes CymoM. 3aTO ce Kao M CBaKM YroBOp, NOpaBHame MOXe IMoOMjaTn
TYXOOM 3a yTBpheme HMIITABOCTM, OHOCHO 3a IOHNIITAj NOpaBHAMWA, Y
3aBUCHOCTM Off Pa3jiora HEBaXHOCTM YroBopa (IOCTOjame pasjiora armco-
JTyTHE HUIITABOCTM WM/IM MaHa BO/be KaO PasjIora pPeaaTMBHE HUIITABOCTU
~ PYIUBMBOCTM yTOBOpa).'!

9 Mupocnas Bpxosmex, Bragumup Kosap, ,,CkpaheHy MsBpuIHM NOCTYIIAK y TPrOBMH-
CKMM CTBapuMa 1 IIpUBpeMeHe Mepe Y CIIOPOBUMA Ca elleMeHTOM MHOCTpaHOCTH , IIpas-
HU U0, 6p. 5-6/2005, ctp. 93-107.

10  3akoH o mapHuMYHOM nocTynky (Caymbenu inacnux PC, 6p. 72/2011), 4. 339.

11 Bmagumup Kosap, Komenitiap 3axkona o flapHuunom GOCTlyldKy ca cYGCKoM Gpaxcom u
petucitipom fiojmosa, beorpagn, 2011, ctp. 390-391.
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AKo Cy#cKo mopaBHame Oyfe HMOHMIITEHO NMapHWYHM IOCTYIAK ce
HacTaB/ba Kao Jla CY[CKO IOpaBHaIbe HUje HU OMIO 3aK/bydeHO, IITO 3HAYM
Jla BUIIIe He ITOCTOj! OpaBHame Kao OCHOB 3a ofpeh1Bame MpeTxoHe Mepe.
ITocraBpa ce murame fa 1 6M Cyd Tpebano fAa yKuHe IPETXONHY Mepy U
IO KOM TIpaBHOM OCHOBY. Haume, y 9. 283 cr. 1 Tau. 3 3VO npomnucaHo je
ma he cyn Ha mpemIor M3BPIIHOT TY>KHMKA, 00YCTaBUTHU IIOCTYIIAK ¥ YKUHY-
TV CIIpOBEfieHe pajiibe, aKO je IPaBHOCHAKHO YTBPHEHO [la MOTpaKkuBarbe
HJje HacTazlo Mau fia je mpectano. IloctaBkba ce nuTame fla 11 ce MOpa ye-
KaT! Jla ce y MapHMYHOM IIOCTYIIKY KOjM jeé HacTaB/beH IIOC/€ IOHMINTAja
IIOpaBHAKa, IPABHOCHAKHO OITYyYM O TY>KOEHOM 3aXTeBY, OJHOCHO O HOB-
YaHOM IIOTpaKMBamy Koje je obesbeheHo mpeTxomHOM MepoM, Tj. Aa ce
TY>XO€HM 3aXTeB IIPaBHOCHAKHO Of0Mje WM je 3a yKMambe IPeTXOfjHe Mepe
JIOBO/BHO TO IITO je MPAaBHOCHAKHO NOHMIITEHO IIOPaBHAIbe Ha OCHOBY KOTa
je mpeTxozHa Mepa oapehena.

VcTo nuTame IocTaB/ba ce M y CIy4ajy fla y MOCTYIIKY 110 Xanbu 6yzme
YKMHYTa IIpecyjia Ha OCHOBY IIpM3Hama Ha OCHOBY Koje je ofpebena mper-
XOJHa Mepa.

VIII IIpeTnocTaB/beHa OMMACHOCT Y CIy4ajy 06e36ehema
HeJoCIeNNX 00poKa M3fp>KaBarba M HaKHaJle IITeTe

Y u. 278 3MO perynucaHo je o6esbeherme morpaxnBama dnju 06po-
1y Hucy pocnenn. Takobe, nmpexBuben je n ciydaj y KoMe ce IpeTIocTaB/ba
OIIACHOCT Of ocyjehema TaKBOr MOTpaXKMBarba.

O6e36eheme mpeTxO[HOM MepOM 3a HeflocIesie 0OpOKe MOTPaXKMBamba
10 OCHOBY 3aKOHCKOT M3/p)KaBarba, HOTPaXMBatbe [0 OCHOBY HaKHaJe IITe-
Te 3a M3ry0/beHO M3pKaBame yC/Iel CMPTH [aBaolia M3Ap)KaBama U 360r
omrehema 3paB/ba WM YMambemha, OGHOCHO I'yOUTKa pajiHe CIIOCOOHOCTY,
oppebyje ce camo 3a o6poke koju he gocrneru y jenHoj roguHm.

Y HaBelleHMM C/Iy4ajeBMMa IIPETIOCTaB/ba Ce Jla OMACHOCT IIOCTOjU
aKo ce IPOTMB VM3BPLIHOT AY>KHMKA Beh MOpaso BOAWTM U3BpLIEHE pajyu
HaIIaTe JOCIeNor 0OpOKa MIIN je TAKBO M3BPIIerhe TPEMITOKEHO.

IX IIpernocTaBKa OMacHOCTH Off ocyjehema morpaxusBama
Y MEHUYHUM CIIOPOBIMA

Jeman op crmydajeBa IpeTIOCTaB/beHE OMACHOCTU Of ocyjehema
noTpaxxyBama npeasubed je y wi. 277 cr. 1 Tau. 1 3V1O kapa je npemmoxeHa
IpeTX0JHa MePa Ha OCHOBY MEHMYHOT M/IM YeKOBHOT IJIATHOT Ha/Iora, Ipo-
TUB KOTa je 6/1aroBpeMeHo IOIHeCEeH IPUTOBOP.
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IIpema cTaBy Cyficke Ipakce, y CIy4ajy a je mpepjior 3a obesbeheme
3aCHOBAH Ha IUTATHOM HA/IOTy KOjM je M3JaT Ha OCHOBY MEHMIIe MV deKa
IIPOTUB Kojer je 6/1aroBpeMeHo IIOIHET IPUTOBOP, Tajla ce Koy oxpehuBama
IpeTXOJIHe Mepe IIPETIIOCTaB/ba [0 CAMOM 3aKOHY (W1 254 3aKOHa O U3BPII-
HOM IIOCTYIIKY) IIOCTOjarbe OIIACHOCTH, IITO 3HAYM Jla MOBEPU/IAI] Ko YCIOB
3a obesbeheme MpeTXOHOM MepoOM HHje AY>KaH IIOCEOHO Ia HOKasyje
II0CTOjalbe ONMACHOCTH oOcyjehema MM 3HATHO OTEXaHOI OCTBApUBAIbA
noTpaxuBama.'?

Kao mto je Hanpep o6jalrmeHo, pellebe 0 M3BPIIEHY Ha OCHOBY Me-
HUIIEe MM 9eKa Kao BEpPOJIOCTOjHe MCIPaBe, IO CTAHOBUILTY CY/iCKe ITpaKce,
Takobhe IpefcTaB/ba OIYKy Ha KOjOj Ce MOXKe 3aCHOBATY IIPETXOfHA Mepa.
CaryacHO TOMe, y CyACKOj IPAKCH ce CMaTpa fla IOCTOjM MpeTIoCTaB/beHa
OIACHOCT off ocyjehema moOTpakumBama, aKo je NMPOTUB TAKBOT pellerba
U3jaB/beH IPUTOBOP HAKOH 4YeTa je JJOHETa Ipecyja y HapHMYHOM IOCTYIIKY,
IITO 3HAYM Jla U TAKBa IPBOCTEITIeHA, HEIIPAaBHOCHAKHA IIpeCy/ia IpefiCTaB/ba
ocHOB 3a ogpehmBame mperxopmHe Mepe, 6e3 HOKasMBama OIACHOCTM O
ocyjehema, jep ce HeoO6OpMBa 3aKOHCKA MPETIIOCTABKA O MOCTOjamby OIac-
HOCTM IIPOTeXe U Ha Ty MPeCyay.

ITo cTaHOBMINTY CyACKe IpaKce, U3BPIIHYU CyA he ofpenuTu npeTxox-
Hy Mepy 1 aKko jomaha ofyryka Huje IocTala MIpaBHOCHA)KHA VTN U3BPIIIHA,
aKo IOBepWIALl yYVHM BEPOBATHMM OINIACHOCT fia 6u ce 6e3 Tor obesbebhema
OCYjeTIIO MIM OTEXaJI0 OCTBapeme IIoTpaknBamwa. [IpeTrocrassba ce ja oBa
OIIACHOCT IIOCTOjM YKOJMKO je TIPETXOHA Mepa HOHeTa Ha OCHOBY IIpecyfe
y MOCTYIKY HOBOJOM IPUTOBOpPA IIPOTUB pellerha O M3BPIICHY Ha OCHOBY
BepOTIOCTOjHE MCTIPABe IOHETOT 10 OCHOBY MeHumIe."

X TakcaTBHO IpONNCHBa-€ BPCTa MPEeTXOAHUX Mepa
U IIPAaBHO JIejCTBO

Bpcre mpeTxomHuX Mepa TaKcaTMBHO Cy Habpojane y w1 279 3UO,
IITO 3HA4YM Jja ce He MOry ofpehuBaTi gpyre BpcTe IPEeTXORHNUX Mepa, Koje
Hucy uspuunto npensubene. Kao nmperxopne mepe cyp onpebyje: a) mommc
HOKPETHMX CTBapy; 0) 3abpaHy AY>KHUKY M3BPIIHOT JY)XKHMKA [ja MCIUIATU
U3BPIIHOM JYXXHMKY ITOTPaXKVMBake MM la My IIpefia CTBapy, Kao u 3abpa-
HY VI3BPIIHOM JY>XKHMKY [ja HAIUIaTV IIOTPaKMBama, ia IpUMU CTBApK 1 Ja
BJIMa pacrojaxe; 8) 3abpaHy 6aHIIM Jla M3BPIIHOM AY>KHUKY mmn Tpehem

12 Ogprosop ytBphen Ha cegHuim Opebera 3a IpUBPeNHe CIIOPOBe Builer mpuBpegHOT
cyna y Beorpapny, 28. jyna 1996. rogme. Bun. Cygcka #pakca, copTBepcKu IakeT 3a
npaBHUKe, Intermex, beorpan, 2013.

13 U3 pemema Bumer npuspenHor cyfa y beorpapy IDx. 1559/96 ox 15. maja 1996. rongune.
Bup. Cygcka tipakca, copTBepcKu maker 3a mpaBHMKe, Intermex, Beorpap, 2013.
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amnngy I1o Hajaory U3BPpUIHOT AY>XXHIKA, VCIIJIATN Ca IEeroBOI' pa4yHa HOBYaHU
U3HOC 32 KOjI je ofpeheHa mpeTxopmHa Mepa; 7) mpendenesx0y 3aI0KHOT Ipa-
Ba Ha HEMTOKPETHOCTY M3BPIIHOT AY>KHMKA VI Ha IIPABY U3BPIIHOT Jy>XHU-
Ka yIMCAaHOM Ha HemoKpeTHOCTH. OBMM WIAHOM Cy TaKCaTMBHO IOOpojaHe
BpCTE€ NPETXOOAHUX M€pa KOje Cya MOXeE [a oflpein Ha IpeNor M3BPUIHOT
nosepuona. Ocum nobpojaHNx Mepa, Ipyre Mepe ce He MOTY OfpeINUTH Ipe-
Ma M3BPUIHOM [Y>KHUKY.

ITpema cTaBy cyAcKke IpaKce 3aKOHOM Cy TaKCaTMBHO ofipeheHe mpert-
xopHe Mepe. ITpensubeHo je na of HaBeeHNX MPETXOTHMUX Mepa, CyJ MOXe
Ha TIPEJJIOT TY)KMOILIA, 1A OfIPeiy, C 063MPOM Ha OKOTHOCTH C/Tydaja, IBe MIN
BJIIIIe IPETXOJHUX Mepa, aKo je To noTpebHo. Kao mperxopgne mMepe He Mory
ce Of[peiUTH JIpyTe Mepe.

IIpeTxogHOM MepoM 3axBaTa ce ofipeheHy Jeo MMOBVHE Ty>KHMKA, U3
Kora he moBepmal TpaXXUTHU Ja ce HAIUIATU Kaja OfTyKa O IMOTPAKUBAMY
nocraHe u3BpiHa.'®

Cyn Mo’xe, Ha IPe/IOr U3BPIIHOT IIOBEPHOLA, C 003MPOM Ha OKOJ-
HOCTH CJIyd4aja, OfIpefUTHU /IBe WM BUILe IMPETXOJHMUX Mepa, aKo je TO IOo-
TpebHO.

[lo mMunubemy mpaBHe TeOpHuje, MOMICOM TOKPETHUX CTBApMU U 3a-
OpaHOM [y>KHMKOBOM JYXKHMKY Ja MCIUIATU AY>KHUKY IOTpa’kuBambe, IO-
BepuIal, CTUYe 3a7I0KHO IPaBo, C TUM IUTO je y IOINefy MOKPEeTHUX CTBa-
pu oTpebaH u ymuc y Perucrap 3aoXHOT ITpaBa Ha IIOKPETHNMM CTBapuMa
v npasuma (41 88 u 154 3110)."7 V Teopuju ce mctude fa y moCTyIKy y
KoMe je ofpeheHa mpeTxomHa Mepa, TOMICAaHe CTBApK Ce He MPOJajy, HUTU
ce Iy>)KHMKOBO IOTpa)kKiBakbe NPeHOCH Ha IOBEpMOId, OCUM Y U3y3eTHUM
cryuajesuma npenmsubenum saxonom.'® Peu je o cryuajesuma ms wr 281

31O.

IIpopaja monucaHux cTBapy ¥ MPEHOC NOTPAKMBaba U3BPIIHOT yXK-
HMKa MOXKE Ce OIPEelUTI CaMO aKO HacCTyIe pas3nosyu mpegsubenn y wi. 281
31O.

Cyp he oppenyty npopiajy NonyucaHuX HOKPETHNUX CTBAPH KOje Cy TOf-
JI0)KHe 6P30M KBapemwy WIM aKO IOCTOjU ONACHOCT Off 3HATHOT Iajia IieHe
Tux crBapu. IIpopaja monmcanux cTBapu usspiunhe ce mo ogpend6ama oBor
3aKOHa O U3BPIUIEHY Ha MOKPETHUM CTBAapUMa.

14  [I. JTasapeswuh, Has. geno, ctp. 331.

15 Ogprosop yTBpben Ha cegnuiy Ope/bera 3a IpUBPefHe CIOpoBe Bumrer mpuspegHOr
cynma y Beorpagy, 11. jyma 1995. rogune. Bup. Cygcka dipakca, copTBepCKy MakeT 3a
npaBHIUKe, Intermex, beorpan, 2013.

16  B. ITosuwnh, Has. geno, ctp. 479.
17  B. Ilosuwuh, Has. geno, ctp. 479.
18  B. ITosuwmh, Has. geno, ctp. 479.
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Axo je mperxonHa Mepa ofpebeHa 3abpaHOM NCIIaTe MOTPaKMBaba
CyJ, OJHOCHO M3BPIINTE/b MOXKE, Ha IPEIOr M3BPIIHOI MOBEPUOLA MIN
MSBPIIHOI AY>KHMKA, A Ofpedy Aa Ce Ha M3BPIIHOI IIOBEpNOLA IIpeHe-
ce TO HMOTpaKMBambe Pajyl HAIIaTe, Y C/Iy4ajy [ja OCTOjU ONACHOCT Jia Ce
HOTpaKMBakbe, 300T 3aKallliberba, Y HherOBOM OCTBapewy, Hehe Mohu Hamta-
Tty win he ce u3ry6uTu mpaBo Ha perpec npema tpehem nuiy.

V3HOC Koju ce f06Mje IpOajoM CTBApy MM HAIUIATOM HOTpPaX/Barba
qyBa ce KOJ Cy/ia, OffHOCHO KOJ M3BPIINTe/ba JOK Ce He 00YCTaBy IPETXOHA
Mepa WM JOK M3BPLIHM IIOBepuIall He NIPeNoXU U3BpIIeHe, a HajayXe Y
poKy op 30 maHa o7 JaHa MSBPLIHOCTY NOTPAXNBAIbA.

XI O6ycTaBa OCTYNKa, YKUJathe CIIPOBETEHNX PaTby
M HaKHA/ia 1TeTe KY>KHUKY

Ykupamwe npeTXofHe Mepe peryaucaso je y 4i. 283 3MO, npommcnu-
BameM ofpebennx coydajesa. Cyp he, Ha mpeyIor M3BpUIHOT y>KHMKA, 00Y-
CTaBUTH IIOCTYIAK M YKUHYTH CIIPOBEIeHe pajiibe: d) aKO U3BPLIHYU JY)KHUK
IIOJIOXKY CY[LY, OffHOCHO M3BPIINTE/bY M3HOC IOTPaKMBaba Koje ce 06e36ebyje,
ca KaMaTOM ¥ TPOIIKOBVMMA; 6) aKO M3BPIIHM AY>KHUK YYVHU BepOBATHUM
fia je IOTpaXXMBambe y BpeMe JJOHOLIeHa pellena 0 ofpehuBamy nperxonHe
Mepe Beh 610 HaraheHo WM KOBO/BHO 06e36eh)eHo; 8) ako je MpaBHOCHAX-
HO yTBpDeHO Jja IoTpakuBame Huje HaCTa/Io WIN Ja je IIPecTajlo.

Cyn he Takobe 00ycTaBuTH IOCTYIAK U YKUHYTY CIIPOBEfieHE pajtbe
aKo y poKy of 15 maHa ofj JaHa MCTeKa BpeMeHa 3a Koje je IpeTXOfHa Mepa
oppebena, He 6yly UCITyHEHM YCTIOBY 33 IPUHYZHO U3BPIIEHeE.

Y HaBefieHMM crmy4ajeByMa (OCMM Kaji ce IpPeTXOJZHA Mepa YKMU-
fla 3aTO IITO je AYXXHMK IIOJIOKMO CYAY, OFHOCHO M3BPIIUTE/bY M3HOC
HOTpaXKuBama Koje ce 06e3bebyje) Tpourkose mpoyspokosaHe ogpehuBamem
U CIIpoBObhemeM IMpeTXofHe Mepe MOBEepUIal] je fyXKaH fa HaKHa[V Sy XKHU-
Ky. Y TUM CITy4ajeBMMa M3BPLIHY AY>KHVK MMa IIpeMa U3BPIIHOM IIOBEPUOLY
Y IPaBO Ha HaKHAJly NpUUMIbeHe LITeTe. 3aKOH O U3BpLIeHY U 06e30ehemy
He IIPOINCYje MpaBHM IyT OCTBapyuBama IpaBa Ha HakHafy IuTterte. To 3Ha-
4y fa he M3BpIIHM Iy>KHMK MOpaTH fia MOHeCe TY)XXOY IMPOTUB M3BPIIHOT
HOBepMoLa 32 HAKHA/ly IITETe KOja My je HaHeCeHa IPEeTXOJHOM MepoM 3a
KOjy je yTBpbheHo fia je 611 HEOCHOBaHa, Te Jja BOAY MapHUYHMU MOCTYIAK.
[ToTpakuBame HakHafle LITeTe He MO)Ke ce ucrahm u mpuroBopoM papm
npebujama MM KOMIIEH3aI[IOHOM IIPOTUBTY>KOOM y MapHUIM (HIIP. HAKOH
yKMZama IPBOCTEIEHe Mpecy/e 10 JKanbu, Koja je IpefcTaB/bana OCHOB 3a
ozipebuBame mpeTxopHe Mepe), jep 3aKOH Kao pasJior 3a YKulambe IPeTX0fHe
Mepe IpOIUCYje a je IPaBHOCHAXXHO YTBpHEHO a MOTpakuBambe HUje Ha-
CTaJIo VUIM Jia je TIPeCTao, a Taj ycIoB he ce ocTBapuTH TeK HAKOH OKOHYarbha

31



CTPYYHA MUIJbEIbA IIpaBo u npuBpena

IPBOCTENEHOT MOCTYIIKA, JOHOLIEHEeM Ipecyfe KojoM ce ofbuja Ty>kOeHn
3aXTeB 3a HAIUIATy HOBYAHOT IIOTPaKMBamba Koje je 06e36eheno nmperxogHom
MepOM U ’eHOM IIpaBHOCHaXHOIIhY.

Y un. 284 3VMO mnpensubena je obycraBa mocrynka obesbebhema y
CITy4ajy Jia IIOBEPUIAL, He TPa)k! M3BPIIEe. Y CIydajy fa yC/IOBM 3a IIPU-
HYIHO U3BpILIee OyAy UCIyeHM IIpe MCTeKa BpeMeHa 3a Koje je oppehena
IpeTXofHa Mepa, cyA he, Ha IpeIor MSBPIUIHOT JY>KHMKA, 06yCTaBUTH IIO-
CTyIIaK ¥ YKMHYTH CIIPOBeJieHe Pajiibe, aKO M3BPIIHY IOBepIIall He II0JHece
IIpeIOT 3a M3BpILee Y POKY Off 15 JaHa Off jaHa HAcTyIama THUX yCIOBa.

XII IIpuropop Kao npaBHU JIeK IPOTUB peliema
0 NIPETXOHOj Mepu

ITpaBHU TeKOBM Yy MOCTYTIKY 06e36ehera mpomicanu cy wi. 264 3110
(OcHosna tipasuna #ociiyiika obe3beherpa), ITO 3HaUM Jja ce Te oppende
IpUMeYjy M Ha IIPaBHY JIeK IPOTUB pellierba O IPETXOJHO] MEpH.

O npuroBopy npoTuB peliema o 06e3behemy, kao 1 npuroBopy mpo-
TUB pelllerba KOjUM ce IIpefIor 3a obesbeherme onbanyje nnm onduja omrydyje
Behe cacTaB/beHO Off TpOje CyAMja MICTOI CyAa KOjM je JIOHEO pellerme O
o6esbebemy.

[IpuroBop ce MOZHOCH Y POKY Off TeT pafHUX AaHA Off AaHa JOCTaB-
Jbama pelerma. AKo je 3a crpoBoheme pellema 0 06e3b6ehermy Hammexan
U3BPIINTE/, IPUTOBOP Ce CTOBPEMEHO IOCTAB/ba U HEMY.

[Tpurosop npotus peniema o 06e3behemy 3aapxasa U3BplIeHE pe-
IIela CaMo KaJl je OBUM 3aKOHOM ofpeheHO, a TakBe ofpenbe HeMma KOJ
IPeTXOAHUX Mepa.

ITpuroBop ce, 3ajeqHo ca GOTOKOIMjOM CITuca IIpefMeTa, 6e3 ofiarama
HocTaB/ba Behy Ha/IJIEOKHOM 3a OIJIyYMBame O MPUTOBOPY, KOjU O IPUTOBO-
Py omIydyje y poKy of IeT paJHUX laHa Off JjaHa IpujeMa cmyca. Tpomko-
BV (OTOKOMMpama CIMCa CMAaTPajy ce TPOIIKOBYMMa IocTynka. Cyauja Koju
BOJM IOCTYIIAK HacTaBuhe ca mM3BplIemeM pelerma 0 o6esdehemwy 1 HakoH
npujeMa IPUroBOPa, OCUM aKO je OBUM 3aKOHOM IIPOIMCAHO Jja IPUTOBOP
OfiTa)ke M3BPIIEhe Pellerha.

Ilaxne, pefoBHM IpaBHMU JIeK je Ipurosop. IIpurosop je pemoHcTpa-
TUBHM IIPaBHU JIEK, jep O BbeMY pelllaBa OHaj Cy[, KOju je JOHEeO OJIYKYy Koja
ce mo6uja.'? YKanba, Kao IeBOMYTUBHY MPABHY JTeK, O KOMe PelllaBa BULIN —
IpyTOCTeIeHN CyH, Huje gomymreHa. Takobe, y mocTynky o6esbehema Hucy
[OMYIUTEHN BaHPENHM IPABHI IEKOBY — PEBU3Nja ¥ MIPEJIOT 3a IOHAB/balbe
HOCTYTIKA.

19 Jacmmua Cramenkosuh, ,,IIpaBo Ha IpaBHM JIeK ¥ ApYyra IIpaBHa CPefCTBA IO HOBOM

3akoHy 0 usBpluewy u obesbehemwy”, Bunilien cygcke tpakce tpuspegHux cygoea, 6p.
3/2012, ctp. 463.
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XIII 3akmpyyak

CnpevaBame ocyjehera HaMMperma HOBYaHOT IIOTPAXKIBakba je OCHOB-
HM Wb IpeTxonHux Mepa. [IperxopHa Mepa oppebyje ce Ha ocHOBY opmmyke
KOja I7Iaci Ha HOBYAaHO IIOTPaXXMBambe, a Hije I0CTajla IIPaBHOCHAXKHA.

MoryhHoct oppehuBama mperxomHe Mepe HUCKbydyje MoryhHocT
oznpebuBama npuBpeMeHe Mepe. 3a OfTydMBame O MpeIory 3a 06e3beherme
IPeTXOJHOM MepOM I 3a CIpoBODeme TakBe Mepe, MECHO je HaJJIeXKaH CY[
Koju 6u 610 HaJyIeXaH 3a U3BpILIEHe Ha NpeIMeTy Ha KoMe je obesbebheme
HPeJI0KEeHO.

IIperxogHa Mepa ce MOXe OfPENUTYU U Y CIIy4ajy 3aK/bydera IOpaB-
Hama Mpef CyfoM (CY[ACKO INOpaBHame) WIM OPTraHOM KOju OmIydyje Y
YIPaBHOM IOCTYIIKY, 10 KOMe HOBYaHO HOTPaKVMBae jOLI HUje JOCIENO.
IIpeTxogHa Mepa MOXe Ce OffpeUTH Ha OCHOBY IIATHOT HAJIOTa KOjU je 13-
JlaT Ha OCHOBY MeHMIIe W/IM YeKa.

3akoH He orpaHm4aBa MoryhHoct oppehnBama mpeTxomHe Mepe Ha
nomahe oyIyKe, T1a ce IIOCTaB/ba MNUTambe Ja /I OV ce IPeTXOAHA Mepa MOITIa
OfIpelNTI ¥ Ha OCHOBY OJIyKe CTPAHOT CyHa Koja Huje IOCTajla IpaBHOC-
HaXXHa, a IJIACY Ha HOBYAHO NOTPAXKVBabeE.

O6jexTnBHA OIACHOCT Of ocyjehema MoTpaKuBama, y KyMyaaLuju
ca HOBYAaHMM MOTPaXMBambeM YTBpDHEHMM HEIPaBHOCHA)XHOM ONJTYKOM,
npecTaB/ba YCIOB 3a ofipehuBame npeTxonHe Mepe.

CMmaTpa ce Ja OIacHOCT Off ocyjeherma morpakupamwa IOCTOjU Y Clle-
nehyuM cnyuajeBuMa, ako je mpemior 3a obesbeheme 3acHOBaH Ha jeHO] OXf
cnepehux omTyka: a) Ha IUTATHOM HAJIOTy M3aTOM Ha OCHOBY MEHMIE MU
YyeKa IPOTMB KOI je O/1aroBpeMeHO IOfHEeCeH IPUTOBOp; 6) Ha Ipecyan
TNOHECEHO] Y KPMBUYHO] CTBAapy, KOjOM j€ YCBOjeH MMOBMHCKOIIpAaBHU 3aX-
TEB, a IPOTUB KOje je T03BO/bEHO MOHAB/barkhe KPUBUYHOT ITOCTYIIKA; 6) Ha
OTyLIM TIO KOjoj 6M ce M3BpILUee Tpebaso CIPOBECTH y MHOCTPAHCTBY;
1) Ha IIpecyM Ha OCHOBY IIpU3Hamba, IPOTUB Koje je M3jaB/beHa >kanba; g) Ha
MOpaBHABY 3aK/bYYEHOM IIpef CYI0M VIV OPTaHOM KOju OIJIydyje y YIpaB-
HOM IIOCTYIIKY, Koje ce mobuja Ty>k60M 3a IIOHMIITA].

[TperxomHa Mepa MOXKe Ce OApPeSUTN M Y MEHUYHUM UM 4eKOBHUM
CIIOpOBMMa TIOBOJIOM IIPUTOBOPA IMPOTUB pelllelba O M3BPLIEHY Ha OCHOBY
BEpOJOCTOjHE UCIIPaBe, KA0 U Y C/IY4ajy [OHOLIEHhA IPBOCTEIIeHe TIpecyfe Y
TaKBIUM CIIOPOBMMa, IIPOTHB KOje je M3jaB/beHa >kanba. Y TaKBUM CTydajeBuMa
IPeTIIOCTaB/ba Ce fIa IOCTOjI OACHOCT Off ocyjehema MmoTpaxmBama, Ia Mo-
BepuIall He MOpa Jia je IoKasyje.

Y cnyudajy xanbe IpOTHUB IIpecy/ie Ha OCHOBY IIPM3HAA VN IOOUjamba
IopaBHamWa TY)XKOOM 3a NOHMINTAj IIOPaBHAMKA, CYJ, MOXe, Ha IPeIyIor u3-
BPIIHOT NY>KHNUKa, obe3belere NpuMMeHOM IIpeTXOfHE Mepe YCIOBUTHU
THOJIarabeM jeMCTBA Off CTPaHe M3BPIIHOT IIOBEPHOILIa, 3a LITETy KOjy 6u us-
BPLIHM AY>KHMK MOTao IpeTprery ofpehusameM mpeTxonHe mMepe.
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Bpcre mpeTxofHMX Mepa TaKCaTMBHO Cy HaOpojaHe y 3aKOHY, LITO
3Ha4M fla ce He MOTy ofpehuBary gpyre BpcTe IPeTXOAHUX Mepa, KOje HUCY
uspnunto npepsubere. Kao nperxonne mepe cyn ompebyje: a) momuc mo-
KPEeTHUX CTBapy; 6) 3abpaHy [AY>KHMKY M3BPIIHOT AY>XHMKA Ja MCIUIATH
U3BPIIHOM [JYXXHMKY OTPaXKVMBake MM la My IIpefia CTBapy, Kao u 3abpa-
HY M3BPILIHOM JY’>KHVKY [ja HaIUIaTy IIOTPXXVBama, ja IPUMI CTBApH 1 A2
BJIMa pacrojiaxe; 8) 3abpaHy 6aHIIM Jla M3BPILIHOM AY>KHUKY mmn Tpehem
LY TI0 HAJIOTy M3BPIIHOT AY>KHUKA, MCIUIATY Ca HEerOBOT padyyHa HOBYAHM
M3HOC 32 Koju je ofpebeHa nmperxopHa Mepa; i) mpenbenesx6y 3amoXXHOT mpa-
Ba Ha HEITOKPETHOCTI M3BPIIHOT JY>KHIKA JI/IM Ha IIPaBy M3BPILIHOT XY >KHM-
Ka yIMCAaHOM Ha HEIIOKPETHOCTI.

[IpeTxogHOM MepoM 3axBaTa ce ofipeheHn jeo MMOBUHE y)KHMKA, U3
Kora he moBepwman TpaXUTK fia ce HAIUIATU Kajja OJJIYKa O IOTPaXNBAMY
MOCTaHe M3BpIIHA.

[TomcoM MOKpeTHNUX CTBApM U 3a0paHOM AY>KHUKOBOM AY>KHUKY Jia
UCIUTATV BY>KHUKY IIOTPaXXMBame, IOBepIIal] CTIYe 3a/I0KHO IIPABO, C TUM
IITO je y TOT/Iefly TOKPeTHUX CTBapy notpeban u ynuc y Perucrap 3anoxHor
IIpaBa Ha IOKPETHUM CTBapyMa ¥ IpaByMa.

IIpaBHU NeK IPOTUB pellemha 0 MPETXONHOj MEPU je IPUTOBOP O KOMe
omydyje Behe cacTaB/beHO Off TPOje CyAMja MCTOT CyZia KOjH je JOHEO pellerhe
0 06e36ehemy. XKanba gpyrocrenenom cyny Huje gomyurena. Takobe, y mo-
CTymnKy obe3behema HICY TONyLITeHN BaHPeHY IPaBHM IEKOBY — PeBU3Nja
U TIPeJJIOT 3a MOHAaB/bakbe MOCTYIKa.

Miroslav VRHOVSEK, PhD
Professor Emeritus at the Faculty of Law of University of Business
Academy in Novi Sad

PRECAUTIONARY MEASURE AS MEANS
OF SECURING MONETARY CLAIMS

Summary

A precautionary measure is established on the basis of a judgment, pay-
ment order or other judicial decisions on monetary claim which has not yet
become final due to an appeal or objection. The purpose of the precautionary
measure is to prevent a frustration of enforcement of the decision on the main
claim. Objective threat to the possibility of enforcement of the main claim repre-
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sents a sine qua non of a precautionary measure. The law does not set any limi-
tations with respect to the origin of the decision with respect to which a precau-
tionary measure may be pronounced. Consequently, a precautionary measure
may be determined on the basis of the decision of the foreign court which has
not yet become final. In certain cases, the law sets an irrebuttable presumption
that the threat exists, so the creditor does not need to prove it. The creditor’s
request is sufficient for the court to pronounce a precautionary measure. On the
basis of a presumed threat, , precautionary measures may be pronounced in the
disputes regarding bills or cheques, disputes relating to the complaint against
the decision on the enforcement on the basis of an authentic document and in
the case of the first instance judgment in such disputes, against which the ap-
peal was filed. Types of precautionary measures are specified in the law, which
means that the court cannot determine other types of precautionary measures,
which are not specifically provided for. A precautionary measure refers to a part
of debtor’s assets which provides for a successful enforcement once the decision
on the main claim becomes final and binding upon the parties.

Key words: precautionary measures, monetary claim, provision, danger,
frustra—tion, complaint, pledge.
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ap Byx OT'tbAHOBITh
MHCTUTYT 3a Tp)KMIIHA NCTpasKnBamwa, beorpapn

ININTKO ®PMTHAHCHJCKO TPKXUIITE - O3bM/bAH
ITPOBIEM 3A PA3BOJ JOMARE ITPUBPEJE

- HEKI PEJIEBAHTHU ACITEKTU -

Pesume

Ouexusarwa, ga he paszeoj PuHanucjckux WpHKUWITHA Y 3eMbAMA Y
pansuyuju Ouliu Keanuileilino CpyKimupar, ogHocHo ga he cHaxcHo
ojauaiiu tiolieHyUjane 3a paszeoj Hpuspege y 08um 3emmama, HUCY ce 00uU-
citiununa. Ouekusarea cy 6usna y iwiome, ga he tipouec ipusaimiusayuje, c jegre,
ifle eKilaH3uja WPAHCHAUUOHANHOT 6aHKAPCIiBa 1106e3aH0T ¢ PUHAHCUCKOM
nubepanuzavyujom, inobanusauujom u uHPoOpmMauUjcKum  iexHonoiujama,
¢ gpyie citipave, Ouitiu mohau 3amajay, caspemeHoM U MOGePHOM DPA360jy
WpHUmiia Kanumana y osum 3emmama. Y punosopuju wakeux Hagara,
»00jexifiususupane” cy u npasgamve cée HecaspuieHOCHiu U c6a geueHujcka
docpitiarea HAUUOHATHUX TUPHUWTUG U MUX08UX UHCTHUIyyuja. [lanac
éeh, unaHcujcka wpHUWTGA cy Hocilana 036umHo ,ycko ipno“ gamwei og-
picueoi paseoja Hajeehel 6poja UpuspegHUX gpywiitiasd, OGHOCHO U CKO-
po ceux semama y wpansuyuju. 3aipaso, ujeuHom ceoje OpiaHu3auuoHe
U CHPYKULypHO UHAHAHCUjCKE U UMOBUHCKe HePAHCUAPeHIHOCITU, e ¢
PopmanHo-upasHo U MOPANHO HepujeudeHum HUliarbeM MAIuX aKyuoHapa,
o06a wpxHuwia onaxo ybe wiance u usinege 3a paszeoj. Tome gogaitino goupu-
Hocu, akiliyenta dpaxca Hajeehei 6poja gpiaea (u o y jegHom Hego380meHo
gyiom ilepuogy), koje KoHuyeiliile ,upusnaderva’ CEUPaHUX UHBeCTAUTLOPa cpo-
60ge UpeKo ,,CheyUjantHux mehygpuasHux OUHAHCUJCKUX-OYYETICKUX apaHdmc-
mana“ 3aobunasehu mexanusam gomahei uHarcujckol WPHUWTIA U twelose
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uncitipymeninie!? ObjexiiueHo, o cy Hajiiescu moiyhu ygapuu to3uiiusHom
PAa3eojy mnagux GUHAHCUJCKUX TUPHUMITA Y 3eMbama Y PaAH3UUUJU.

Kmwyune peuu: dunancujcka wipicuming, 3emme y pazeojy, Unuilika mwpucu-
witia ¢y Honuiiu4Kka mpxcuwiia, ipusatimiuzayuja, mpancHa-
UUOHATIHO 6AHKAPCITBO, gpiasHa Tpakca tpuenaderva cilipa-
HUX UHBECTHUTOPA MUMO PUHAHCUJCKUX TUPHCUUTHAA.

I IlocTaBmame nuTama

3allITo Cy IJIMTKA CKOPO CBa, y MOCTEAIbMX /IBafieceTaK rofyHa, HOBO-
¢dbopmupana ¢puHaHCHjcKa TpXKUIITA? Vmy, 3aIITO Cy IUIMTKA CBa TP)KMIITA
bankaHckux seMamba y TpaH3ULUju?

Menanepu moptdeba pasmmunuToO TyMmMade CHUTyalyje Off 3eM/be [0
3eM/be, Al Ce CTAXY fla 3eM/be y TPAaH3MIMjI, 1A ¥ Hallla, HIjecy MCKOpH-
CTUJIe CBOje ILIaHCe. 3aTo CY, U cilipaiiieiuje gomahux tpuspegrux gpyuwiinea,
ueciio ,,u3lybmwere unu gpamamiuuHo HotliyujerveHe U0 0CHO8Y edemepHOT
0i36. UONMUTHUYKOT PU3UKA HA MeNYHAPOGHUM PUHAHCUFCKUM TUPHCUMTAUMA.

duHaHCHjcKa TPXKUIITA, Te MOCEOHO TPXKMINTA KANMUTana, JaHac Cy
nocrana ycka ipna paseoja ipuspege y bamkaHckuM 3sem/paMa, 6umo fa cy
one y EV, wiu Ban we. O63upom, [ia je muTame NOKpeTama U GprHaAHCUCpaba
OZIP)XMBOT pasBoja y OBMM 3eM/baMa Off BUCOKOT [JP)KaBHOL, Tj. €KOHOMCKOT
¥ TIOMUTUYKOT IIPUOPUTETA, a [ja je TPXKUIITe KaIluUTana K/bydHN pecypc 3a
Te NMpOMjeHe, NTaka HAINYIITamba 30He IUIMTKMX M IOJNTUYKMX CTarba Ha
bMHAHCUCKUM TPXKUIITIMA, MOPa Ce XYPHO pelIaBarTil.

II IllTa ce cBe 36M10 Ha PMHAHCHUJCKUM TP>KMIITHMA
3eMas/ba y pasBojy?

Victopuja ¢puHaHCKjCKUX TPXKUINTA y 3eM/baMa y pasBojy, MMa BHUILE
mobpux nexumja. Hamme, 3axTjeBU eKOHOMCKOT pacTa yBMjeK Cy IPOM3BO-
IV 8UCOKe HAYUOHATIHE UHItiepece 34 PA360j PUHAHCUJCKOT IPH UG, TIO-
cebHO TpxKuIITa Kanurtana. 1o je, namehy ocranor moppasymujesao, gsuje
Ba)KHe IIpojeKuuje: OUTKy 3a iloseharwe wiiliegre y 3eMbU, Te U OUTKY 3a
iobomuarbe ePUKACHOCTU Ca KOjom ce wiiilegiva KOPUCTHU Y 3aJ0BO/bABAY
HAI[MOHA/THUX MHBECTULOHNX IIOTpeba, Tj. 3a M3Ipajjiby MeXaHu3aMa Koju
TO OCUTyPaBajy.

Y noBopy TMX Ipojekuuja, Buile ¢axkropa je goupuHeno nosehamwy
MPUBIAYHOCTU TP>KMIITA aKIIMOHAPCKOT KalyTana Kao U3BOpa MHBECTULIVO-

37



CTPYYHA MUIJbEIbA IIpaBo u npuBpena

Hor ¢uHaHcupamwa. [Ipuje cBera, pakTOpy Kao MITO Cy: BUCOKM M3HOCU Jy-
TOBa, OJHOCHO {pob7ieM cepsucuparea gyiosa 3emana y mpaHsuyuju, 3amum
HeKOHIIPONUCAH u Op3 iemilo pusaimiusayuje gprasHux upegyseha, iiie He-
gocnegHu upoipamu 3a KOHeep3ujy gyia y akuujcku Kaiuuiian, y3 CMarbebeHy
Y/IOTY CyOBEHIVMOHJMCAHOT jaBHOT (PMHAHCUpama, PEeXNpamu Cy YIJIaBHOM
PasBoj TPXKUIITA Y HALIVMOHATHUM OKBJpMMA.

Crame Ha HAIMOHATHOM IUIaHY, YOp3aHO je M HEeKUMM 3HauajHUM
(ma n Texyhum) apomjenama na inobanvom Hueoy. Hamme, rmobammsaryja
¢dbuHaHCKjCKUX pecypca, JoBena je o cBe Behux éeza usmehy gomahei Hos-
ua u THPIUMITEA Kauuiiand, a UHCTUTYIMOHAIHY VHBECTUTOPU (IO0ce6HO
U3 pa3BMjeHNUX 3eMaba), CBE BUIIE CY Ce OKPeTalIu MHOCTPAHCTBY, OGZHOCHO
gueepsupuxayuju u eehum upopuitiuma.

Camum TnM, puHAHCHjCKa TpXMIITA Cy JOOWUIA ,0uexusara“ ga ce
passujajy inobanto. YocTanmoMm, MHTETpanyja IMo0aTHNX GUHAHCH]CKNX pe-
cypca, Koja je, nameby ocrasor, mogpasymmjeana u nosehann o6um moy-
3faHMX MHGOPMalMja 0 KOMIIAaHMjaMa ¥ IPUBPEIHNM JPYIITBUMA, OFHOCHO
noBehaHe KOMyHMKaluje Ha ¥ OKO (PMHAHCHjCKMX TPXKMIITA, Tpebana je ma
[OLpYHEeCe XapMOHNM3ALMj/ eKOHOMCKMX ¥ (PMHAHCHjCKUX TTOTUTUKA Y CBUM
3eM/baMa IIVPOM CBHUjeTa y QYHKIMjU pa3Boja pMHAHAHCUjCKUX TPXKUIITA.

MebyTnm, cBe IITO ce JOrOANIIO, UIAK HIje yOP3aIo IIO3UTUBAH Pa3Boj
bMHAHCUCKIUX TPXKUIITA Y 3eM/baMa Y pa3Bojy 1 TpaHsuuuju. Huje momorio
HII TO, ILITO CY, HeKa pa3BujeHa (JoOpoHaMjepHa) TP)KMILTA, JO3BOJINIA TIPO-
MeT aKIiija Ha CBojuM bep3amMa CTpaHMX KOMIIaHMja U3 jefHor (Mamer) 6poja
3eMajpa y pas3Bojy (mopyure, y Gopmu T3B. ,,/IeIO3UTAPHNUX NIPUXOAA“).

Y MHOruM 3eM/baMa y pasBojy, a oce6HO y 3am/baMa y TPaH3ULWjH,
CTHMI[ajeM MHOIITBA ,,[7T00a/THUX  OKOTTHOCTH, IpUBaTK3alja Huje jana ode-
KMBaHU JJOIPUHOC Pa3Bojy PMHAHCUjCKMX TPLIMIITA.

Y MHOIMM 3eM/baMa, IPBO Cy O6aHKe IPUBATU30BaHe, OZHOCHO II0CTa-
ne BehmHcko cTpaHo BracHMITBO. KOHCUAepalyje u mocneuie cy o4eKku-
BaHO 6mJ1e jacHe. JI3a Tora, Huje 6MI0 CKOPO HU jefHOT IIpMMjepa Ja ce T3B.
»BeIMKe IpUBaTU3anyje” Ap>kaBHMX npenyseha peammsyjy Ha Oepsama, Tj.
Ha ¢uHaHCKjckoM TpxuuTy!? CBe ce OiBMjalo y ApXKaBHUM M MapagpiKaB-
HVIM CTPYKTYypaMa I IpoleAypaMa BaH (pMHAHCUjCKOT TPXKUIITA, OHOCHO Y
CTPOTrO U CEeNeKTUBHO M3a0paHNM HOCHOLIMA Ap>KaBHe — OY[IeTCKe MOMTUTH-
ke!? Tume je, pasBoj GUHACKjCKUX TPXKUIITA Y 3eM/baMa y TPAaH3ULUjU, M-
IIeH ITTaBHUX MTOKPEeTavYKMX eHeprija ¥ MaHeBapCKOT IPOCTOpa 3a U3TPafby
CaBpPEeMEHOT MOJIePHOT U TPaHCIIAPEHTHOT MeXaHM3Ma IOTPeOHOT IPUBPERN
3a IbeHe KOHIIeNTe OfP>KUBOT Pa3Boja.
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III IlITa je monujena rmob6anusanuja u nubepamnsanuja?

IToBehanarno6annsannjau nHTerpannjaMehyHapogHmx GUHAHCH]CKIX
TPXKMIITA, IOHUjeIe CY, TpHje CBera, osehany KOHKypeHUuujy 3a oipanudye-
Hy (HayuoHanHy) witiegry. Y TaKBOj KOHCTeTALMju OFHOCA, OMIO je mpu-
POnHO, ja MeHallepy NopTdesba CTPAHUX MHBECTUTOPA NPETPAXKYjy U Tpa-
e TPXKUIITA Koja Cy 6MIa MHTepecaHTHA 3a CTPaHM KaIlMTaj, OfHOCHO 3a
HOBe I7106aHe MHBecTUTOpe. Y GUao30puju TMX UCTOKPBHUX ,I3BBOPHUX
VIHTEepeca, pasByjana ce U Lje/lMHa NPUINKA y KOjUMa Cy Ce Halllla Maaga
puHaHCUjcKa TAPHUMTHA 30 AKUUJCKU KATUTAAT Y 3eMbama y TpaH3uuuju.

Y 3em/pama y pasBOjy M TpPaH3ULMjU, HUje OWIO JIaKO TPafuTH
KOHLENILIN]Y YpaeHolexeHux uHowmpeda 3a 3auiiuily 6UATHUX HAUUO-
HAZHUX uMiliepeca HA CeKopy wiiliegrve U KOPUciiu Koje Ou moina umaiiu
gomaha Wpxuwiia HO6UA U KAWUANG, Kala IOCTaHy CacBUM OTBOPEHa,
3a CTpaHe MHBECTUTYpe. 3alpaBo, OMIO je TOTPeOHO BUIle TEMIKNX M IIPO-
OmeMaTnYHNX pedopMucama GUHAHCHjCKOT ceKTopa. Perimo: 1) ykmoHUTH
cy0OBeHI[ije Ha KaMaTe, ONHOCHO IOpe3e Ha IPUXOfe Off KaMaTa, 2) JO03BOJIN-
TH C1060HO popMUparbe KaMaTa Ha TPXKUILITY, OFHOCHO CMambUTU KOHTPO-
Jly Hajia pacHopefoM LITefre, 3) oMoryhmuru ,cmoboman” ymasak CTpaHMX
(UHAHCHjCKUX MHCTUTYINjA, OHOCHO moBehaTy KOHKYpeHIVjy Ha CEKTOPY
mTeAbe, 4) Te yHAINPUjeAUTY NpOLefiype U MOCTYIKE 3a yIarambe CTPAHOT
AKLIMjCKOT KaIluTala.

MebyTnm, rnaBHM Ap>KaBHM MHTEpecu, Wi 60jbe — ITTaBHYU MHTEpecu
napTuja Ha BIACTU y 3eM/baMa Y PasBojy ¥ TPAH3ULIMj U, Y KOMIIJIEKCHO] Heciio-
cobHociiu 3a gyiopouHe GpojeKkyuje pazsoja, HEKOPEKTHO Cy ypebusaie, ako
CY TO YOIILITE ¥ YMHWJIE, TeMIT0o 1 06uM pedopmu GpUHAHCHJCKOT TP>KUIITA.

ITpu TOMe, y TPO3HUIIM CTaBapamba CBOJUX ,AeMOKPATCKIUX CTPYKTypa‘,
Brnactu cy notnyHo 3ab6opaBuiie Ha gea kpuitiuuxa iuitiarea. IlpBo, doimiiyHo
je uinopucano Howtipe6HO epujeme gomahum GUHAHCUjCKUM UHCTRUTHYUUjama
ga pealyjy Ha cée UPUCYTUHUJY U UHIEH3UBHUJY cilipaHy KoHKYpeHuujy!? Ipy-
ro, HUTH je 6110 O6VI0 KaKBe Ce/leKInje, HUTYU OU0 Kakee KOHIPosie HU 00u-
Ma, Hu cagpxcaja ynacka citipanoi kauuitiana (o pasHum, ia u GOAUTHUUKUM
ocHosama). 3arpaBo, 610 je TO BEMKM 3aJI0Taj 3a IOKA/TIHA TPXKUIITA HOBIIA
U KaIlMTaja, a IOBpaTaK Ha MOZie/le OTPAaHMYEHOT OTBapama 3a CTpaHIie, Kao:
caMo 3a ofpeheHe akuuje, caMo Kpo3 3ema/bcke QOH/IOBE, U CII., BUIIE HUje
6uno moryhe.

HapasHo, gecuno ce oxo Hajitiexce. [Jomahe puHaHCHjcKe MHCTUTYIVje
OJl BUTAJIHOT 3HA4Yaja 3a pa3BoOj IjjeMHE HALMOHATHUX MHTEPeca, YilasHoM
bamnke, iypHyiie cy fiog koHipony ciipanaya. Hacrana je HoBa upeonoruja u
HOBa ,,0IITMMaJIHA“ pacriofjena mrexme. ,IIpeko Hohu® je gomno o mopac-
Ta IOMUTUYIKUX PUSUIMKA 33 IOC/IOBarbe Y MOTUYHO]j 3eM/bM Y TPaH3ULuju!?
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Huje 6mmo 6mno KakBUX pecTpUKIMja O HauMHy Kopuirhema Kamurana, a
HJ OM/I0 KaKBUX IIpepacIofijeia pusMKa y CBjeTIOCTH yIacka CTPaHNUX MHBe-
CTUTOpA Ha HAlMOHA/THA TPXKMUILUTA. JeTHOCTABHO, ,Jecuna ce“ 3HaTHO Beha
I[MjeHa HOBIIa ¥ KamuTanal?

Jakme, MOTIyHO je HecTabUIM30BaH [OTAfallllbyl IIPOTOK HOBLA U
KanyTaaa Ha QMHAHCUjCKMM TPXKUIITYMA 3eMajba Y pas3Bojy U TPaH3ULUjI,
HaCTajla je BMCOKAa HECUTYPHOCT AoMahe BamyTe, OGHOCHO, gouino je go
Upefiywitiara Hego360/beHO BeNUKO0l genda HAUUOHANHOT bolatticiiea cilipaH-
yuma.

IV IIpucytHu cy pasnuyuty o6mumy GMHAHCHjCKUX aKTHBA
Ha TPXKUIITIMA

OpHOCHU NpUBpPESHMX APYIITABA, AP>KaBe, GMHAHCUjCKUX MHCTUTYILja
¥ pUHAHCHjCKMX TPXKUIITA, TaHAC Ce YIJIABHOM pedIeKTyjy IPEeKO UHCIipy-
MeHatlia bankapcke ungyciipuje — 6ankapcke upuspege. 3ampaso, LijelnnHa
MHCTUTYLMja pUMHAHCUjCKOT TP>KMIITA, Y OCHOBY CTBapa yC/IOBe KOjii TBOpe
cucTeM T3B. 6aHKapcTBa y cjeHuu (,shadow banking®), Tj. cuctem Kxoju fe-
MOHCTPMpa IIjeNIMHY 301Barba y IPUBPENN 3eM/beE.

Kon mpxaBe m momahmHcTBa HeMa pasimka y TOMe Kako ce ¢u-
HaHcupajy. JJomahuHcTBa mOOMjajy 3ajMoBe KOX OaHKapCKUX — KpPeAuT-
HUX MHCTUTYLMja, a Ap>KaBe ce 3aly)Xyjy Ha (PMHAHCUjCKUM TPXKUIITHMA
eMICHjOM CBOjMX XapTuja off BpujegHoctu. IlpuBpenHa apymrsa Mehytum,
MOIy eKCTepHO fHa ce ¢uMHAHCMpajy Ommo 3ajMoBuMa Kop OaHaka, 6ummo
Ha OGUHAHCHUjCKUM TPXUIITMMA €MUCUjOM RY>KHUYKUX (,debt securities®)
VIV BJIACHUYKMUX XapTuja of BpegHocTH (nequity securities”). Ilpuspene, y
Kojuma ce tweHa HpuspegHa gpywitiea UPeiesHO eKciliepHo PuHaHcupajy
Apexo PUHAHCUCKUX TAPHUMITLA, 00UUHO UGeHTHUPUKYjeMO Kao pHULuHe
exonomuje (,market economies), ofHOCHO pUBpeze y Kojuma npenyseha 3a
Haj3Ha4ajHUjJI METOJ] eKCTePHOT (MHAHCHpama KOpUCTe 6aHKapcKe 3ajMOBe,
UMajy ufeHTUdUKaLujy 6ankapcke exonomuje (,banking economies®).

YumeHn1a je, ia cy ce y 3eM/baMa y pa3Bojy M TPaH3ULVI]j I, 3aXBajbyjyhn
eKCIIaH3UjJ CTPAHOT GaHKapCTBa, Ha OCHOBaMa Koje cy Beh mamoxeHe, pas-
BIJIE IPAKTUYHO 6aHKapCKe eKOHOMMje. 3alpaBo, CaMUM TUM ILITO Hije 6110
OYeKVBAHOTI Pa3Boj PpuHaHCHpamwa npefyseha nmpeko GpuHAHCH]CKUX TPXKAII-
Ta, OJHOCHO IITO je U 6e3Masio pasBOj TPXKMINTA HOBILIA M TP>KUIITA KAIMTa-
na rpabeH y ¢unozoduju 6aHKapcke eKoHOMMje, GUHAHCUJCKO TPXKMIITE Y
3eM/baMa y TPaH3MLIMjU je IyOuIo ,U3BOPHY ' eHeprujy 3a passoj. [lakie, Huje
010 yCIoBa 3a Bpeme 1 3peme, Tj. 3a IPaBy PasBoj. A y TMM OKOTHOCTH-
Ma, y TOM OKPY>KemY, ¥ (pMHAHCMjCKa TPXKUIITA Cy OCTajana HeopOopM/beHa,
IUINTKA, 3€/IeHa.
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VHBecTMIMOHA KY/ITypa, Ka0 MHTEIpaIHM Ano e(duKacHOr ¢uHaH-
CMjCKOT TP>KMIITA, M3Meby ocTasor, moppasymujeBa Heke 0301/bHe eduKkac-
HocTu. VI TO, He caMO XapMOHM3aLMjy NIPOIKCA O XapTHjaMa Off BpUjefHOCTH,
OJICYCTBO IOpecKe KOHKYpeHIyje, Te IpUHILUIIE 32 KPUCTAIHO jacHa IOpaB-
Hamba, 8eh U UPUCycitiéo ,,gpyiux punancujckux unciiuiyyuja“ (He camo 6a-
HaKa).

Hanwme, ma 6u ce mpuBpefgHa ApyliTBa Moria (pMHAHCHPATH IIPEKO
(GVHAHCUjCKUX TPXKUIITA, MOPajy MOCTOjaTH, OcUM 0OaHaka, M HeKe [pyre
¢unaHCcKjcKe MHCTUTYLHMje. Y cTBapy, BehuHy XapTuja off BpMjeqHOCTI Koje
eMUTY]jy IpUBpefHa APYLITBA KYIYjy Te ,,Apyre ¢puHAHCKjCKe MHCTUTYLMje
To cy 3ampaBo pmHAHCHjCKe MHCTUTYIIMje, KOje He KPenpajy jesioBe HOBYaHe
Mace (T3B. M3), OHHOCHO He CaKyIUbajy HeI03NTe 1 He ofoOpaBajy 3ajMoBe.
O614HO ce ueHTUDNKYjy Kao HemoHeilidpHe UHCIUTAYYlje, OFHOCHO UH-
CUUTHY YUOHATHU UHBECTUUTHOPU.

[TaBHM HOCMOLIM OBMX aKTUBUTETA Cy: IEH3MOHU (POHIOBU, OCUTY-
paBajyhe ¢puHaHCcHjcke MHCTUTYLMjE, Te M MONHe CTPYKTYpe pasIndnuTo Mo-
TUBYCAHNX U YCMjepeHNX MHBeCTUIOHNX oHpoBa. be3 oBuX nmHCTUTYILIMja
HeMa MaHEeBapCKOI IPOCTOpa 3a eKCTepPHO (MHAHCUpame IPUBPETHUX
ApYyLITaBa MpeKo GUHAHCUjCKUX TPXKUIITA, Kao ITO 6e3 eMucuje XapTuja of
BPUjeTHOCTM KOje eMUTHjy NpMUBpenHa (M aKIMOHAPCKa) APYLITBA, HE MOXe
OUTVM HU THX APYTUX (UHAHCUjCKMX MHCTUTYLMja, Tj. MHCTUTYLVIOHATHUX
MHBECTUTOTOPA.

V BurtHo je cTamHo nMaTi 3a mwb: nosehame 3Havaja
duHaHCHjCcKUX TP>XKUIITA

Paumonanna KoHIemniyja yHanpehewa (QMHAHCHMjCKMX TPXKUINTA, Y
OCHOBU MOpa Ap>KaTy 0 Liy/beBa KOji MOApasyMujeBajy iosehare 3Haudja
PuHancujckux  TpHKUWTHA 3d PUHAHCUPALA TPUBPegHUX GPYUITiaea U
kopiiopayuja. Y cTBapy, TO Cy TeMe/bHe OfpefHMIle CMICIA OpTraHM3alIyje
(bMHAHCHU]CKOT TPXKUIITA Y CaBPEMEHO] I1006amN30BaHOj IPUBPENN.

[TpeBasmnaxeme cTama T3B. ODaHKApCKe €KOHOMIje, Tj. CTamba y KOMe
ce ¢uHaHcupamwe npenyseha HajsehuM aujenom o6aBpa npeko 6aHaka, MC-
TOBpeMEHO je U Huiiawe gpyiauuje tocpegrnuuke ynoie b6axaxa (Win T3B.
~disintermediation®). 3ampaBo, pagm ce O IIpoliefiypaMa Koje MUjermaHy
CTama TaKo, fia ce nosehasa yuemrhe xapruja of BpujefHOCTH Ha 0bje cTpa-
He IMOBMHCKMX OutaHca 6aHaka, M MICTOBPEMEHO CMamyje Yieo AeNo3nuTa 1
o7100peHNMX 3ajMOBa.

MNnave, ynmeHnIa je Ja 3afmUX TOAVHA, 360r BuIIE pasiora, pac-
itie 6poj HeMOHETUAPHUX PUHAHCUJCKUX UHCTHUTHYUUJA Y 3eMbama y pa3eojy
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u tipansuyuju. CaMuM TUM, jada ¥ TPaKiba 3a XapTujaMa Of BpPMjeIHOCTH
Kao (UHAHCKjCKMM OOMMIMMa Y KOje MHCTUTYLUMOHAIHM WHBECTUTOPU
VHBECTUTUPAjY CBOja NPUKYI/beHA CPENICTBA.

ITocTaje cBe yowbusmje, Ja caBpeMeHe TeHepaluje, ako Cy y Moryh-
HoCTH, cBe yenthe mpaBe yiuteleBrHe 3a BpeMeHa Kaj He Oyfy BUIIe ak-
TUBHe (4MMe jadajy pasnuuuiiie gopme HeH3UOHUX PUHGosa). 3aTUM, KaKO
IITeTHYU Y03 KOf, 6aHaKa, 300T HMCKMX KaMaTHMX CTOIA, IOCTajy HeaJieK-
BaTaH ¥ HEMHTepeCaHTaH PUHAHCKjCKY OO/IUK, TO Ce HOBAll OOMYHO yIaXKe y
pasnuuuiiie uneectiuyuoHe orgose (OTBOPEHM, 3aTBOPEHN).

VicToBpeMeHo, 110jaB/byjy ce U T3B. ,.private equity funds®, koju mpax-
TUYHO PeAYyKY]jy 3HauajaH o ,MaTepujana‘ GuHAHCUjCKUX TPXKUIITA, 3aTUM
— Ap>KaBHM ,sovereingn wealth funds®, mpexo Kojux Heke p)KaBe NUHBECTUPA)jY
y XapTuje Of BPUjeFHOCT BUIIKOBE Y IVIATHUM OvtaHcuMa (110 OCHOBY BH-
COKUX ILiMjeHa HadTe, U CIL.), Te ,hedge funds“ xoju HMjecy HUILITA APYTO IO
yireheBuHe 13 4UMTaBOr CBUjeTa YIOXKeHe y XapTuje Of BPMjeHOCTY Ha
TP>KUIITVMA HajpasBMjeHMX 3eMalba.

3aHuM/buBaA je ¢unos3oduja mTeNbe Y CBjeTCKUM pasMjepama. Ham-
Me, ¥ KOJ ajioKalluje IITefiibe, M KOJ 3aJy>XMBama, OJHOCHO aIcopIyje
HITefIbe, [TI0OATHM CaBpeMeHM CBUjeT je MpakTUYHO LjemnHa. OTyzma u o-
MUHaHTHa ¢puro3oduja, 1a He MOXKe OUTY Iperpeka 3a MPOTOK yuTeheBuHa
(xamyTana), ¢ TUM IITO CaBpeMeHa TeXHO/IOTMja Mopa (amn He CKYIIO) IoBe-
3aTM CBUjET Kao ILje/INHY.

Vicropuja mosehama morpeba 3a xapTujama o BpUjeLHOCTH, IIOKasyje,
fla Cy Taj Ipoliec, IOAyLIe He BO/LHO ¥ UCKPEHO, IIOAyIMpase 1 caMe HaHKe.

YnpaBo, 3a koH6eep3ujy bankapckux 3ajmosa unu Hompaxusarea 6a-
HAKA 0 HUX0BUX GYICHUKA Yy Xapitiuje 0g 6pujegHociliu, 3Ha Ce Off I00-
maBHO. IIpBO je IOYeNO C XMIIOTEKapHMM 3ajMOBMMa, KOju Cy, 300T [yror
poka 3a jgocmjehe, mopes, 0OOMYHO NPUCYTHOT KPEAUTHOT PU3MKA, HOCWUIN
U PU3MK JIMKBUJJHUCTY, IIa ¥ PU3MK KaMmaTHe crtone. KacHmje cy 6aHke, Ty
buHAHCHjCKY onepalujy YMHUIe ¥ U3 APYTUX Pas/iora, Kao: CIacaBame pas-
MYNUTE CTPYKTYpe OaHKApCKMX aKTMBA, MPOOIEMATYHMX HOTPaKUBamba,
u cn. IlpuHnunmjento, 6anke cy MMase 3a IWb: Ja Ce yBMjeK cadyBa (Mm
yBeha) mpeTnocTas/beH) HOBYAHY IIPMHOC Ha (PMHAHCUjCKY IMOBMHY.

Taj mpoliec, koju ce y OCHOBM CBOAMO Ha TO, Jja ce 6110 Koju o6/mmK
¢duHaHCHjCKe MMOBMHE KOji OaHIM MOXKe JOHMjeTM HOBYAHMU IPUHOC, MOXE
HpeTBOpUTH (M IIPETBapao ce) y XapTuje o BpUjeHOCTH, TOKOM BpeMeHa ce
YCTaINo II0J] HA3MBOM ceKypuitiudayuja (Of eHITL. pujedn ,,securitization®, vako
61 y oBOM cajipKajy mojma 60/ 6uo ppaHIyCKM TepMUH , titrisation®).

Y cymrtunm, oBaj mpolec je KOHTPaJUKTOPAaH ca CTAHOBMIITA MMO-
BVMHCKOT' OMmTaHca OaHKe. JemHa GaHKapcKa Ipakca, ca IpeTBapameM OaH-
KapCKOT 3ajMa y XapTuje off BpUjeHOCTH, IPaKTUYHO OpMile 3ajaM 13 MMO-
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BUHCKOT OummaHca 6aHKe, jep ce HaBOJHO, 6ap 3a KpaTKO BpMjeMe, YMjecTo
mera Iojasbyje HoBall. [Ipyra 6aHKapcka Ipakca (HeMayka), CeKypuTHU30-
BaHe 33jMOBe OCTaB/ba y MMOBMHCKOM OMIaHCY, a Tpeha (amepnuka) mpakca,
pelyMo, IIPeHOCH XUIIOTEeKapHM 3ajaM HeKoMe (MM Ia Ipofiaje HeKoMe), a
Taj ¥Ma IIPaBo Jla 10 TOM OCHOBY €MUTYje XapTuje off BpUjeqHOCTU U Jia UX
pojaje MHBeCTUTOpUMA. V TaKko y KpyT.

YoctanoM, uma Bullle Mofena cekypurusanuje. IToce6Ho je To uspa-
J)KEHO y aMepMYKOj IMpaKCH CeKypUTU3alyje ca XUIOTEKAPHUM 3ajMOBMMA.
Ty je yBujex 6mno pasmmuntux Bpatonomuja. IlosHaro je u mpusHaTo, #a
¢uHaHCcHjcKa Kpusa 2008, y cTBapy Iodesa ca HEeIOIITeHNM — JIKHUM pe-
BU3OPCKMM M3BjelITajlMa IIOBOJOM eMICHja XUITOTEKApHUX 3al0oKHmumal? Y
OCHOBU, IPO6TIEM je Y TOMe, fia ce (YHampujes) He 3HA Jja M Cy XUIIOTeKapHe
3a/I0)KHMIIe TOKPVBEHE, OJIHOCHO JIa JIM Cy IIOTpakuBama 11 Iahama mpormop-
I[MOHAJIHA — Cpa3MjepHa CTPYKTYPM €MUTOBAHNX XapTHja Of BPUjeJHOCTI.

VI IlITa je moryhe 3ak/pyuntu?

duHaHCHjCcKa TPXKMIITA KOja ce GOpMUPAjy, U3Y3eTHO CY OCjeilibusa
Ha KOHKypeHiliHe cHale Koje Hokpehy unancujcku Kauuiian 1O IUTABOM
CBHUjeTy, OTHOCHO Y Ljje/IMHM I100amM30BaHe CBETCKe pUBpefe.

ITpu Tome, Mnaza ¢prHaHCHjCKa TPXKULITA HUjecy y MOryhHOCTH 1a 6e3
BE/IMKMX JKpPTaBa KOHKYPUILY 3a KPaTKOPOYHM IIPUINB HOBLA. Y TUM YC/IO-
BUMa, aJITEPHATUBA je Y oKpeifiary gyiopouHum uneectiiuiiopuma. Mehyrum,
OBV VIHBECTUTOPY Cy YITIABHOM CBjeCH) pe/laTMBHe HelMuKBUpHOCTY Behune
TpXMIITA Y GOpMUpamy, alu Cy YeCTO M CHPEeMHU Ja Npey3My PUSUK U
IpefHOCTY foOpe MpOoQUTHE CTOIe MPEKO AYTOPOYHOTr (PUHAHCUPAHA YKO-
JINKO TIOCTOje y0jegbueu qokasu eKoHoMcKe U HONMUuiuuKe CIlaOunHOCTHU.

ITpuje cBera, 3em/ba y pasBojy u TpaH3uumju 6u mopana umaitiu Ko-
gexc sawiniuitie unsecimiumiopa. OH 6u ogiosapao mehyHapogHum Hopmama, a
uMao O6M [jBa BUTA/IHA IW/ba: Jia cMarbl HeCUIyPHOCHL Koja oiicujega cilipae
uHsectiiuitiype, ODHCHO J1a Y4UHU NOKATHA TUPHUMTLA AKUUOHOT Kaluiiana
apusnaunujum 3a gomahe witieguue.

Y oCcHOBM 6U MOTA0 VIMAaTV HeKONUKO crujegehux doiieHyujana:

- uMaTy (KOHCTUTYMCATH) yBjep/blBe JoKa3e a opraHy BaacTy Hehe
CIIpevyaBaTy peanmsanyujy MehyHapomHMX HOCIOBHUX YroBOpa I
apaH)XMaHa;

— [OHUjeTH YBpCTA IpaBuIa M OPUHIUIE (3aKOHe), Te U pedopmiuca-
TV IIPAKCy TPTOBYHE Ca XapTHjaMa Of BPMjeHOCTH, OFHOCHO CTBO-
pUTH ycroBe Koju oMoryhaBajy TpXKMINTMMA aKI[MjCKOT KamyuTaja
fia GyHKIMoHNIY epUKACHO U TPAHCIAPEHTHO;
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— OCUTYpaTM Ja Ce IMOTpaXkKuBarba /IMIA KOja HMjeCy Pe3sWJEeHTU He
TPeTUpPajy Ha OJUCKPMMMHATOPCKU HaYlMH;

- omoryhutu xoHTMHyMpaHo mpaheme pasBoja curyauuje Ha u-
HAHCHMjCKMM TPXUIITUMA, YCTAaHOBUTM 00aBe3HO ofrosapajyhe
U3BjellTaBambe Off CTaHe CTAPHMUX KOMIIaHMja M IPUBPEIHNUX [PYII-
TaBa; Kao 1

- yTBpmuTM O06aBesHy oparoBapajyhy ©6asy kammtama (IjeH3yc) 3a
buHaCKjcKe MHCTUTYLIMje KOje Cy aKTMBHE Ha TPXKMIITIMA AKI[VjCKOT
KalmTaa.

VcToBpeMeHo, MOpao 61 ce IpXKaTy KOPaK ca CaBpeMEHUM pasBojeM
¢uHaHCHjcKuX TpxKuLTa. V TO moce6HO, Kajia je pujed o ysoherwy HajHOBUje
iiexHonoiuje 3a Hobomuare eUKACHOCHIY TPHUWIA U HPOTOKA UHPOP-
mayuja.

ITopen Tora, HEONIXOHO je 06e30MjeaUTy CTaTHy OTBOPEHOCT 3a MHO-
BallMje y moriefny GpUMHAHCHUjCKMX IPOM3BOJA, & HAPOYMTO MHCTPyMeHaTa
KOjuMa Ceé KOHTPOJIMIIE YIIPaB/babe PU3UKOM.

3gpaso u cilabunHo eKOHOMCKO-UONUTHUUKO OKpyxere je Hajooma
upetiopyka citipanum u gomahum uneecitiuttiopuma. 3aipaso, o je HAjoowa
NeTUTHUMAYUJA 3a PA360] PUHAHCUJCKOT TUPHCUMTAA. AU U 3 0GPHUB PA3BO]
3emama y pazeojy u semamwa y wipausunyuju y yjenuru. OgHocHo, iio je Hajooma
KOHUeliyuja 3a mujerbarbe 3emmpe Koja ce 3agyHueand, Uny 3emme Koja uiitie-
gu, y apocipuitieiliny 3emMmy Koja, Upexo puHaHcujckol Wpiuwita iociiaje
3eMma Koja ynaxce y usabpawy (6n1acimiuiiiy) KoHuenyujy paseoja.

Vcro Tako, 6UTHA je M HOCTHOjaHOCII geMOKPATUCKUX CTUPYKITAYpa, Tj.
CTPYKTypa M MHCTUTYLMja KOje Y>KMBAjy JIETUTUMUTET y jaBHOCTU M KOje
Ofpa)kaBajy BEMKY PACIIOH [APYIITBEHO-eKOHOMCKIX, T€ aKIIMOHAPCKUX MH-
Tepeca.

3npaBa €KOHOMCKA IOJIMTHKA IOAPA3yMUjeBa MAKPOEKOHOMCKY #io-
NUTUKY KOja ofpakaBa paBHOTeXy maMmeby pacTa m crabumHOCTM IvjeHa,
3aTUM OJCYCTBO O30WPHMX HepaBHOTexa M3Mehy ¢uckanmHux padyHa u
CIIO/bHUX OMTaHCa, Te PeaTMBHO CTAOMIHY BalyTy M jacHO Bubeme myro-
pOYHe cTpareryje pasBoja Ha HMBOY mnpenyseha m mpuBpene. PematmBHO
He3A6UCHA UeHTHpanHa 6aHKa, ca CBOjCTBOM 3ajMOJABIIA MOCTIE e HCTaH-
Ile KOja CIpeyaBa HENOTPeOHO ypylIaBame (PUHAHCUjCKMX MHCTUTYIMja,
takobe je jemHa off BpMjeHMX IIPETIOCTaBKM Y ONTVMMATHOj KOHIICTIIIUjN
pasBoja ¢uHaHCHjcKor Tp>kuiuTa. HapaBHo, mehynapogHo ycainawena tio-
nuthiuka u peiynatusa topesa, ilie u 6naiospemeHo Uy6nuKosarve Hpeuus-
HUX eKOHOMCKO-PUHAHCUJCKUX CHlATRUCTUYKUX (UHpOopmaTtiueHux) tiognoia,
je KoXepeHTHM O/I0K Mjepa Koje MaKCHMAaaHO IOJpXKaBajy Y/IOTy CTPaHUX U
noMahux MHBeCTUTOPA Y eKOHOMCKOM ¥ (DMIHAHCH]CKOM Pas3Bojy jefiHe J0O6po
OpraHM30BaHe 3eM/b€ Y TPAH3UILIVU, ¥ HeHMX BUTA/THUX MHTEpeca 3a PasBoj
HAI[MOHATHOT (PMHAHCUjCKOT TP)KMIITA.
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Vuk OGNJANOVIC, PhD
Institute for Market Research, Belgrade

SHALLOW FINANCIAL MARKET
- A SERIOUS PROBLEM FOR THE DEVELOPMENT
OF INTERNAL ECONOMY

- SOME RELEVANT ASPECTS -

Summary

Expectations, that development of financial market in transition coun-
tries would be structured with quality, and strengthen potentials for economy
development respectively, has not come true. Expectations were that the process
of privatization on one side, and expansion of transnational banking associated
with financial liberalization, globalization and informational technologies on
the other, would be a powerful catalyst to contemporary and modern capital
market development in this country. In philosophy of such expectations “objec-
tivized” and justified were all the imperfections and decades of staggering of
national markets and its institutions. Today, financial markets are serious “bot-
tle neck” of future sustainable development of most companies, and almost all
countries in transition. Actually, with the whole organizational, financial and
proprietary structure non-transparency, as well as legal and moral question of
small shareholders unanswered, these markets slowly loose chance and opportu-
nity for development. Additional contribution has an actual country policy (in
a formidably long time period), which concepts of “attracting” foreign investors
conducts through ‘special inter-country financial — budget arrangements” by
avoiding mechanics of domestic market and its instruments!? Objectively, these
are possibly most serious hits to positive development of young financial marxet
in transitional countries.

Key words:  financial market, developing countries, shallow markets are
political markets, privatization, transnational banking, country
policy for attraction of foreign investors outside financial
markets.
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ap bpanxo K. ]bYTU'h
npodecop puHaHCHja
oBnamrhenu peBusop

BAHKAPCKA KPU3A JEITIO3UTA HA KUIIPY:
CEKBECTPALIMJA, HAIIMMOHAIN3AILINJA,
OIIOPE3VBAILE, KOHBEP3UJA TEIIO3UTA

Y AKIIMJE

~Ige Heciiaje fipaso, Haciiaje wMupanuja.”

Pesnme

Osaj pag ucitipascyje upasHu u peiynamiopHu okeup bankapcke, puxam-
cujcke, ekoHOMCKe U HoNUliuYKe Kpu3se geio3uilia, 6anKapckol, puHancujckoi,
exoHomcKol U Honuttiuukoi cuciiema Ha Kuupy. Kopuciiehu penaitiusHo
YcKo POKycUupaH aHanuimuuky okeup 6asu ce aciieximiuma moiyhHociu exc-
docili  otlope3usara OAHKAPCKUX gello3Ullia, HUX080M CeKBeCHpayujom,
ipegeuhenum KoHeep3Ujama 6enUKUX Jello3Utlia ¥ AKUUOHAPCKU KaUuitian
6anaxa. IlpeiixogHo je usHeHaga HAMeHYWi U HeUPUXBALUB GHEBHU peg
6asupan Ha apOUPAPHO] JOMUHAUUJU HONUTHUKE HAG TPABOM U eKOHOMCKOM
NI0TUKOM c71000gHOT THPHUWITA 6A3UPAHOT HA CHANCHUM UHCIRUTHYYUjama U
KoHueliilly 6nagasure tpasa. Jlama ucipaxusarba ykasyjy ga gugepenyupa-
HU Upuciiiyi apema kome he ce iapanitiosaitiu geiosuimiu usxag 100.000 espa,
y3 KoHeepiiosarve sehei 06uma geilo3uiia u3Hag ol TUMUIA y akyuje 6ana-
Ka Koje suuie HUCY ollepatiiusHe U Cili6aApHO cy b0Kupare u 6ankpoiiupane y
Cywiiunu Hajbomu tyiw y takao. Mapkucitiuuky iieopeiiuuap u gprasHux
B. JI. Jlewoun je y ceojoj cenitienuyu gepurucao ga ce ,Eepoiiom wupu 6ayx,
bayx komyHusma'. VInosupana u aganimiupana makcuma inacu - ,,Y Eepoiiu ce
wupu bayx banxapckux getozuitia 6e3 iioxpuha, iWiako ga ce u i106anrHo WUPU
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cifipax og kpaxa 6axaxa u bankapckux cucitiema’. Hawa ucitipaxcuearea Hyge
3axkmwyuak ga cysbujarwe upara Hosud, bopba tipoiiue Kopyuyuje wpeba ga
6ygy upegmeiti inobanHe BUCOKO KOOpguHupaxe 6opbe Upowiue 0601 WUa
KpumMuHana, jep y cyupominom iiaxey Haiuopu Hemajy Huxaxee cepxe. Hayuo-
HanHe uenitpane barke, Eepoticka yenitipanta 6anka, uHCHUMYYUje MOHe-
imiapHe, bankapcke, cyiiepsusopcke u UpygeHyuoHe KOHIIpone cy ce okasane
HOTHTYHO HeeeKTUUBHUM U HeeUKACHUM THOKOM UpeilixogHux uap ioguHa.
Kpusy wpeba tiocmaimipaitiu y céeitiny pacitiyhux HeloKpuseHux Oyyemickux
gepuyuitia, Koju 3a y3epaili moiy 6uiliu ieHepaiiop Hoée inobanHe Kpuse iu-
ianitickux tipotiopyuja. Oseaj pag ce y UOMITYHOCIHYU 3aaKe 34 CHANAH pe-
lynamopHu Upuciliyii 6a3upan Ha Hekoj og dopmu inob6anHol KoHceH3yca,
ysumajyhu y 063up uureHuyy ga cy HAUUOHANHU, PeTUOHANHU U I1006aTHU
uMitepecu U 8e3e Ucupeinettianu, ca yumvem Hospaiika tiogepera y cuciiem
lapanitiosanux 6aHKapcKux geino3utia.

Kmyune peuu: geiiosuitiu, 6anke, Kkpusa, iapanyuje, cekéeciipayuja, Hauuo-
Hanuzayuja, oiopesusarve, Kuiiap.

I YBop - I'ne je HecTamo mpaBo, Ko ra je usry6mo
U 1a T MKoMe Tpeba?

~Konzepsamiueay, je ocoba koja Hose
ipobneme pewiasa Ha ciliapu UposepeHu
Ha4uH.

Ponanp Peran,
Hekagammy [Ipegcenank CAJL

Moryhe je ga cimmka Bpemy Xubafly peun Kao IITo TBpAu crapa Kmne-
CKa u3peka, Takohe fla Kaja ce y pajly IUTHMpa MHOIITBO CHAXHNX MOPYKa
Ia ce Hajuenrhe HuIITa 1 He IOpyuYyje. Vmak, CBeCHM CBMX OrpaHMYema, [1o-
MasuIITe HaM ofMax omoryhasa fa samo oarosop Ha crnefehe mmrame. [la
mm je Moryhe Kpu3y NpOHeBepeHNUX [IelO3NUTa ¥ KpeaubMInTeTa HEeKUX Off
Kunapckux 6anaxa, anu u came apxxase, EBporncke yuuje (EY) n rmo6anunx
¢$uHAHCKHjCKUX MHCTUTYIMjA Ipe cBera MehyHaponHoj MoHeTapHOT QoHAA
(MM®) pedunncaru xao o cajja HeWITO HeBMbEHO U TOMMKO HOBO Jja ce He
Mosxe HM cxBatuTn? [Ipe 6u ce moro pehu fa Ha ,,3aiagy Huwia HO80", ITO
cy peun u nopyka nucua Epuxa Mapuje Pemapka. Op xajia cy usMulbeHe
6aHKe MOry caMo fia ofabepy [Ba aaTepHAaTHBHA cueHapuja. [IpBu je moru-
YaH, MOXKe/baH U J06ap, la YyBajy BPEJHOCT [AEMO3UTa, TAPAHTY]y UX WIN A
UX NPOHEBEPE M OLITETE JEMOHEHTe. Y KOHKPETHOM CIIy4ajy Cy LelOo3UpaTu
IIpeBapeHy, Majja je OBO TEK I0YeTakK, a Kpaj ce He Hasupe. banke Tpryjy
HOBepemeM, aKo HeMa IIoBepera HeMa 6aHaka U TO je Kpaj Impude.
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II intepecn mehynapopaux nosepmnana
y BY>KHUYKOj Kpusu Ha Kunpy

»YeeK ipeba tpuiipemaitiu tinan Ouiiixe,
UAaKo 3HAMO ga HU jegHa OUIIKA He uge 1o
unamy.”

Hanoneon bonanapTa

VHunujanam [OroBop MOCTUTHYT Be3aHO 3a IY)KHMYKY KpHU3y Ha
Kumnpy pga oBa gpkaBa Mopa OCTBAapUTU LiM/beBe KOje CY joj HaMeTHYIU
MmebhyHaponHu nosepuony no kpaja 2016. Beh mocie map maHa HeraTMBHMX
peaxnuja Ha Kumpy anm y y camMoj OMUTUYKOj U CTPYy4HO] jaBHOCTU EY 1
mupom cBeta, noce6no n3 CAJl, oBaj pok je momepen Ha 2018. roguny. To
je JloKas fla ce CBe MOXKe MebaTy U Jla je CBe MOJJIOKHO IIPOMeHaMa, Kajia TO
nHTepecy HaMmehy. OcTaje OTBOpeHO NMuTame IITA je MOYEeTHM U IITA KPajibu
TATyM, jep je ¥ TO IOC/IeNNIIa MHTepeca M YTHIIAja, HAMeTarba pellerba I TPy-
JMX KOMIIPOMICa, Ia mrta nobexu. OunrienHo fa cy ce MebyHaponnu mo-
BEpPYOILM Y POKY Off CaMo IIap JaHa yBEepUIN Jia je GuHaTHM POK IOCTaB/beH
mo 2016. ropuHe fa Ha HEKV HA4MH KOHCONMAY]Y CBOje Ip>KaBHe (UHaAHCHUje
HUje 610 peanaH. PuHaHCKjCKa MHjeKIyja of 10 MuaMjapan Jomapa Ha Io-
4yeTKy 2013. HefoBo/bHA Jla ce Beh 2016. ocTBapyu npuMapHU OYLETCKY Cy-
dbunur ox 4% naumonanHor BIII1-a. Pehu ganac urra he 6utu 2016. ogHOCHO
2018. Huje mpeBuIlIe IPOPOYKH, jep CTBAPHO TO HMKO He 3HA. 3HA ce jelnHO
Zia je TUTaH y6/Ia)keH 4ak 1 Opyke Hero MTo je foHeT. Kpenuropu cy 6p3o ysu-
meny #a je moTpebHy Kmnpy kao my>XHMKY Kpeypary JOJATHM BPEMEHCKM
MaHeBapCKI IPOCTOP 3a CMameme feduiyra Kako 61 ce CTBOPKO IPOCTOP
3a npuBpegHn pact. Braga Kunpa opmax je mosapasuia TakBy fo6py u pa-
TOCHY BeCT.

Toxom mepmosa €KOHOMCKOT, COLMja/THOT M APYLITBEHOT IIPU/IAro-
baBamwa mHMnMjanHO ce mpenBuba ormymTame 4.500 /ByAM y [pXKABHOj M
jaBHOj C/Ty»0Mu, IOK je IPBOOUTHO OMJIO IUIAHMPAHO cCMameme 3a 5.000 paj-
HMX MecTa. TaKo3BaHM IPOrpaM ,,peopMI I IITeA e a y CYIITVHY OIajamba
U pecTpUKIUja, IPUMEPHO Ce YCMepaBa Ha CMalbelbe IJIaTa Y jABHOM CEKTO-
py u neHsuja 3a 3%, Kao U MoAu3are TPaHNIle 3a OfIa3aK y MEH3ujy ca 63. Ha
65. roguua. Op 25. mapra fo 1. anpuia 2013. roguHe IpOTEKIO je Map fjaHa,
CacBMM JIOBOJ/BHO Jla TPO YUeCHUKA Y OBOj UIPM ,Pyckor pyrera cxBaTu aa
cBu ry6e. JloroBop nocTUrHyT y HohM Koja je mperxopmia 25. MapTy je o,
jep ob6aBesHo wuTy HOBLeM 13 ¢doHpoBa YE pmemosure go 100.000 espa.
Kunap ocraje o gamer y EBpo3onu, anm HMKO He 3Ha Kafia je TO [0 Jla/ber.
CBaka ToIl 11CTa MMa OHe Ha BPXy U Ha JIHY, Ha BPXY HajycCllelllHNje, Ha THY
KaH/[U/laTe 3a UCMafialbe WTO Cy Ao caja 6wm Ipuka, Vpcka, llnanuja n

1 XPT Tenerexcr, Bujectiu us EY-a, Xvina, 182 XTB 2 - TTXT, 4.4.2013, 18:29:43.
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[Topryranuja. Mogen je ,MHOBMpaH® Ha MHOBaTMBAaH HaumH. Iwp je ma
rpo u3Bopa ¢uHaHCUpama Babewa U3 gy>XKHUYKe Kpuse fohe BaH OaHKap-
CKOT CEKTOpa — KOHKPETHO JIa TO Y4MHe CaMM IeTIOHEHTH, KOju HUCY KPUBM,
Beh cy kpuBe 6aHKe Koje Cy CBOjUM KPMMMHATHUM pajibaMa y3 aKTMBHY
aCHCTEeHIVjy ¥ KpeaTVBHY IIOBON pery/1aTopHIX Te/la IIpOHeBepuIe HeI0o3NTe
U LIleMe TapaHIyja ferno3nTa. To je CTBApHO HOBY KOHIENT y (GDMHAHCUjCKOM
u 6aHKapckoM npasy. [lenoneHTn cy Beh omrrehenn. [leo uMoBuHe y 061Ky
IeTIO3MTa je CEeKBeCTPUPAH, MM HAIOHANM30BaH, UM MOXJA 4aK U eKC-
noct onopesosaH. Kaga cy 6ankapyu, Braga Kunpa, EY n nosepnoiu ysu-
lenM Jia CBaKa Off HaBe[leHNX Mepa Hije J0OBOJ/bHA MOYeN Cy /ia KOMOMHYjy
Beh 3HaHe 7o caza kxao u 6yayhe meTosma. Tako je cTBapHO HOBUM MeETOJ, Ha-
CIJIHAa KOHBEp3Mja Ieno3nTa y 6aHKaMa y akIije HeMMKBUIHUX 6aHaKa Koje
he morom ornhn y credaj. Masja To Hmje fanmeko o Mofiena cTedaja 4eTUpu
HajBehe 6anke y Cpouju.

Ha mu je moryhe yBecTu onopesuBame genosurta n3uazg 100.000 espa
no cromu of 9,9% m mcHop Te cyMe TapaHTOBAaHUX JlerosuTa ca 6,75%
OCTaje OTBOPEHO INTame jep ce IMope3 yBOAY HaKHAJHO. J[elIOHeHT Huje y
HO3UILMjYU fIa IIpe Tora MOXKe (PMHAHCYjCKY IUIAHMPATH OFHOCHO IIPUXBATHU-
TV HOpecKy obaBesy, IITO je y CIy4ajy OaHKapCKMX [elo3/UTa OCHOBHA II0-
CTaBKa — efieMeHT jo6poBo/pHOCTH. OunrienHo fa je Kumapcka Braja a mro
HUje HU 4YyJo JOCTa HaydWIa M3 ,YHUKAWIHOI HAK036AHOI CPiCKOi Mogena
citieuaja uetiupu eenuke baxxe’, koju je 6uo xpyuyHu Hocehu cty6 ,yciiene
apusamusayuje y Cpouju, Koja je ycrena Kao IpojeKaT anm je Kpaxupana
HallMIOHaJ/IHA €KOHOMMUja.

Taxo cy u Kunpann omabpanu npema ¢popmynn na cse cBoje hybpe
CTaBe IOJ Temyx map 6aHaka, Meby kojuma he usrnema Hajpehm mo ceemy
6urn Jlanku 6anka. banka ipyra no BemuuHM 6p30 je eMoHTMpaHa. Hekn
o0/uKe 37paBe UMOBUHe IpebadyeHM Cy y TaKO3BaHe ,3gpase OaHke", Jero-
3UTU KOju He CTBAPHO BUIIE HE IIOCTOje jep je CBe MOTPOIIEHO, MUC/IN Ce Ha
ocurypase (meo HoBla 13 nakera nmomohu EY, MM® u pmpyrux kpeguropa
kao u 6ynyhe mopecke npuxone) npebauny u jour he roguxama npebannu-
BaTU y Tako3BaHe 6ap cajja 3fpaBe Oanke. Cam he 4,2 Munujapge momapa
OCTaBUTHU Y ,,/I0UUM OAHKAMA", TO jecT 3a TOMMKO he OIITETUTN BeluKe je-
IIOHEeHTe 3a MoYeTaK, Ja/be he ce casHaTy Kajja ce felllaBa U KaKo ce JlelllaBa.
[Torom he Heke 6anke pecTpyKkTypuparu. To y mpeBopy 3Haunm ja he 6utu
omreheHy axuyoHapu u BracHuuM o6BesHuna. Ilorom he Heocurypanm
IETIO3UTH U1 Y TUM ,,goOpum 6ankama™ MsTyOUTH MHUIMjaTHO 35% BpegHO-
CTH, Y3 CTPaTeTHjy JasbeT Clajalba ¥ KOHIeHTpanyje 6aHaKa yITTaBHOM IOf
okpwnbeM Hajsehe 6anke — Bank of Cyprus.
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IIT CyTpa rocryje BUpKyc 1 y HaneM rpagy

»Eepoiiom ce wupu 6ayx, 6ayk
HeculypHOCTU gello3utia, bankapcke
Kpuse u 1aH4AHUX Cilieuaje6a.”

AyTop

OBy ceHTeHIly HMje U3PeKao Apar JIemNH a MOrao je, a 0cTaje OTBO-
peHo muTame mTa 6u pekao rocroput win gpyr Pynond Xundepaunr, mo-
mto MHOTHM Posy JIykcemOypr noBesyjy ca gpxasuiom JIykceMOypr Kao 1mo-
PecKMuM pajeM Ha HeKM Ha4yuH, uako yHyrap EY. Ounrnenso fa Humra Huje
II0YesIo Ca MPeTHOM CTedaja ycMepeHoM Ha Ipuky, Hutu he ce saBpmmTn
cnomoM aenosuta Ha Kumpy. Ilpen Hammm o4drMa ce ofjBuja JOMIUHO edeKar
JTAHYaHMX KpM3a Koje ce MpennBajy U3 IyI/ber y IPa3sHo Y PeaTHOM BpeMe-
Hy. Munucrpu punancuja EBposone Hanmase ynpaso y ¢asu OTKpyuBamba pyIe
Ha CaKCMjU — a TO je yBoDhemwe pasIMIMTHUX LIeMa ¥ MOJje/la TapaHTOBamba Jie-
nosuta. Y QoKycy je Kpeupame JIeCTBULe PaHTa KpeIuTopa, Kao Ja je To He-
IITO HOBO LITO /IO Cafla HUCMO 3HAJIV, almy u3Mehy sHaTu U TMe ce IpaBUTU
IpernaMeTaH U HelITO MMIUIEMEHTHPATH Y MIPaKCH MIPenyT je myT. MyuHucTpu
¢unancuja Hemauke n ®paHiycke BeoMa JIaKO M ca 3al0BO/bCTBOM Ku-
Py JIeTle eTUKETY ,Ka3uHo banxapciiiea”. [IppobuTHA O4eKMBamba peakijyje
jaBHOCTM M TpXKuIITa Cy 6uma npeontumuctidka. Cse je menosasno ma he y
EBposonu 6utu MmpHo, ga Hehe OuTK IpeBennKe TpKe 3a MOAM3ABEM Je-
MO3UTa LITO C€ M JeCUIo CTBapHO. VaK, aHaMUTUYKM MHCTUTYTHU U CTpa-
TEIIKM LIEHTPM Be3aHe 3a jaBHe MHCTUTYIMje, 100uje U MpuUBaTHe MHTepec-
He dopmanHe n HedhoOpMaTHe IPyIe jOUI HUCY Y CTalby [a MPOHMKHY IITa
he ce memaBatu ca mpo6nemMoM omTeheHNX BeMMKNUX felOHeHaTa, KakBe he
OuTK BUXOBE peakiuje, KOMMKA CHara ¥ KakByu he KOHQIMKTU HacTajaTu,
HOBM IpoOyeMu. 3a cafia CBe Jienyje Kao Ipef IyHamu tanac. Kpusa ce 6ap
HOBPILIHO I7IeaHO KOHTposuire. Vnak cmarpamo ja he taj moBparHm tamac
OUTK He IpeBMUIIe BUCOK, a/i he MOCTeIeHo pacTy, yro TpajaTut, HperIaBu-
TU CBe U CKOpo fia Hehe 6UTH pelema. Y CBaKOM C/Iy4ajy CBMMA je jacHO fa
Knnap Buine HeMa nepcreKTBY €KOHOMCKOT PacTa, a ycKopo he To Baxutu
u 3a caMy EBpO3OHy.2 YBenieHe Cy KOHTpOJIe KallMTaAHUX TPaHCaKIMja, Kpe-
AUTHUX apaH)XMaHa, II0A13aiba FOTOBJHE, TPaHCPepa Y MHOCTpaHCTBO. Cae
he To 6moxmparyu npuBpenHy akTMBHOCT. Beh moummy jaBHe mposuske ma
ce Brapga Kunpa nogsprae jaBHor ucrpasu mpep BpxoBHum cynom pa 6u ce
BUJIENIO — IIITA je KO 3HA0, KaJja, KAKO U KONMKO, KO je KOMe I KaKo II0MOrao
fla ce criace Ipe Kpu3se, 1 KO je OATOBOpPAH 3a TO I7e Cy cafia, a rae he 6utn

2 The Cyprus bail-out A better deal, but still painful, 25.03.2013, 4:34 by Charlemagne,

Brussels. Bup. Ha appecn: http://www.economist.com/blogs/charlemagne/2013/03/cyprus-
bail-out, 4.4.2013.
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oprosopuhe Bpeme. KonTpakuuja 6ankapckor cexkropa he 6utnu npebpsa u
ca ucysnuie 60ma, a kazia he ce saBpmuTI 1 KakBe he mocneguie nMary Mo
Ip>xaBy, busHuce, rpahane u gpymrso cam focnog Bor 3Ha.

IV IIpame HOBIa, 60p6a MPOTUB KOPYNIMje M HOB 0O/INK
KpuBmn4He ogropopHoctu y CAJl 3a TakBa fena:
MOYKe 3a mpakcy y EY

IMrta ce mecwno Ha Kunpy u mra he ce Tek memasaru 6uhe perreHo
OHOM CEHTEHIIOM ,,/la boi ga susenu y y36ygmusa epemena”. Kumapcke 6an-
Ke cy 6me mog MoHeTapHOM KOHTpoynoM llenTpanne 6anke Kunpa u Behem
3a ynpasjbame EBporicke 1eHTpanHe 6aHke. CBe Oro/beHU HAZI30p 1O HaA30-
pa, cynepBu3uja 10 CynepBusMje, IPyAeHI[MOHa KOHTPO/IA O MPyAeHLOHe
KOHTpOJIE. Y3 TO, CBU Ce KYHY U BeIM4ajy peryJlaTopHa Tella M MHCTUTYLuje
kao Ceru Ipan u peuemwe Haj peuremuma. Hakon Tora cpymm ce 1eo cu-
creM Ha KuIpy u 1eo eBpoOICKOT MOHETapHOT CUCTEMa Y TOj [IpXKaBH.

DuHaHCHjcKe U peryaTOpHe MHCTUTYILMje Cy YBeK BeoMa CTabyIHa
Kajla caMa CTaOMTHOCT HHUje Ha TecTy. Bennky TecToBM CTaOMIHOCTM YBeK
[OKa3yjy fa Cy TaKBe MHCTUTYIMje 'eHepajHO MMIIOTEHTHE U CacBUM He-
eduKacHe 3a pelraBame HOBUX KpM3a 3a KOje HeMa MCKYCTBA a jOII Mambe
VMHCTUTYLIMOHAIHY Y KPeMaTUBHY KalauuTeT ¥ GMHAHCUjCKY CHAry. ¥ Cyl-
TYHM CBaka pMHAHCKjCKa KpK3a je HOBa, 110 CBOjoj npupoau. [IperxonHo mo-
ceOHO BaXKM KaJia ce IeMOHTHUPA jeflaH CUCTeM Ha I7I00aTHOM U PerMOHaTHOM
IUIaHy Kao IITO je To 6uo cucteM bperon Bypca, omHocHo MebyHaponHor
MoHeTapHOT poHma n CBeTcKke OaHKe ca jeflHNM CLIEHapUjOM M BPCTOM YIIO-
ra. Cajja HacTaje HOBM IMI0OaTHM (MHAHCUjCKY CUCTEM O KOMe CKOpO fia U
HeMa febare. VIsmehy pemoBa Hasupy ce pasmuiUbama — fa /I Ce€ Kpeu-
pa CIIOHTaHO M3 KpM3€ WIN Ja HacTaje IO cleHapujy. Hamle je odekuBame
ma he To 6utn cucrem xoju he HacrajaTu U3 xaoca rimo6anHe eKOHOMCKe 1
brHaHCHjcKe Kpuse MOCT-TTI00aM3aloHor 1063, a He HeKe IIpeBMIIe CBec-
He U JaJieKOCeXKHe BU3Mje pyxudacte 6ygyhHoctn. VM mopen cBux mopena
KBaHTUTATVBHUX QMHAHCHjA U YIpaB/baiba (PUHAHCUjCKUM PUSUIIVIMA, KPU-
3e Jlo/lase HeHaJJaHO, HeTIPEeBUINBO, YBEK O HOBOj (hOopMHL.

Ynumwenuna je ga Kumap 36or copasyma o nsberaBamy ABOCTPYKOT
onopesuBama (ca Pycujom, npyrum sembama Koje cy HacTane n3 CoBjeTcKor
caBe3a) ca IIOPeCKUM CTollaMa Koje oAroBapajy omcery y Jlykcembypry un Ha
Mantu Hemro mTo cMeTa HeMuyma Koju Ty HeMajy [IelIO3NUTe, Majla CBaKa-
Ko To Huje cMeTano oHuM Hemmuma koju cy mux gpxkanu. IIpaBHu cucrem
U padyyHOBOJACTBeHa Ipakca Ha Kumpy ce ocmamajy Ha EHIZecko mpaso.
MHoro Pycke npuBaTHe 1 Ap>kaBHe QupMe KOPUCTUIE CY TaKBe ITOTORHO-
ctu (06pa3oBaHM 3alOC/IeHN, reorpadcka IMO3uIyja, IIOPecKu paj, pasybene
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¢unaHCcKjcke MHCTUTYIMjE, U C1.). Kaja cy Braga Kumpa, gp>xaBa, u cBako
KO je cturao, tpoumma tyhe memosure mpobnema Huje 6mno. OXx, Kako je
neno Tpomwnty Tybhe u Hezapabeno, anu yBek Ha Kpajy HaBo gobe mo cBoje.
Cpaka ¢mHaHCHjcKa KpM3a IIa ¥ OBa MMa BE/IMKM LieHY IIpMXBaTama Mepa
¢duHaHCHjCKe KOHCOMMAALY]E.

V IlenTpanHa 6aHKa, IpygeHIMOHa KOHTpona, basen II
U cynepBusopcku oksup EY

[Intame je 36or vera je 3a Hemrie 610 aTpakTuBaH yCIeIlaH Hamaj
Ha CeKBecTpanujy fenosuta Ha Kunpnm? Vinm Hemro mpenusHmje — /e je
noJyeTak Kpaja mnm Kpaj moderka? Vurtepec y Hemaukoj je y medmuucan
paguKanusanujoM npegusbopHe Kamname. Ha n3bopuma 2013. rogune nma
Behe maHce fja ;o6Mja mapTyja Koja ce omITpuje 3apude 1 yHanpey o6ehasa
na Hehe puHancHjckn nomaraTu 3ajmom Kumap ga 6u cracma pycke onmrap-
Xe KOju Iepy HoBall. [la 7 je mpame HOBIA JOKa3aHO TO je CaCBUM JIPYTO
nurtame. [locnenuiia je fa je mrera 3a GaHKApPCKM CUCTEM HeIONpPaB/bUBA.
Y cBakoM ciryyajy HAKOH OBaKBOT IIOT€3a PacTe PU3MK 3a /IETIO3UTE MIMPOM
Espore. ITotom he To moropuratu penecujy, ca omacHomhy npususama Ko-
narca 6aHKapcKOr ¥ (MHAHCUjCKOT CUCTeMa, KOHCEKBEHTHO U eKOHOMCKe
karactpode. [la mu je memkup npepnaje 6adeH y punr EBposoHe, Bpeme he
oprosoputn. Komanc crucreme fenosura Ha Kumpy, cinefcTBeHo 6aHKapCKor,
(bMHAHCHUjCKOT, EKOHOMCKOT, CBAKaKO ¥ IIOJIMTUYKOT U APYIITBEHOT CHCTEMa
yKasyje fia je oBo uupKyc tuna - Janac na Kuiipy, cyitipa wiupom Espotie.
Msmeby penoBa nMa yak HemoTBpheHux aHanmsa fia cy ,MohHMIM“ caMo Te-
ctupamu kako he game Tommtu Tybe senosure mmpom EY koju cy Beh mo-
TPOLIEH! Y 3HAYajHOM Jiely. ¥ CyLITMHM HOBIIA Ha Pa4yHMMa MMa JeIMMMUY-
HO WIM 3HA4ajHO Mambe Off TOTa, aly HeMa poba Koja Cy OCHOB MCTOT TOT
HOBIJa Koju je 6es mokpuha.’> Ha Kumpy ocraje 0TBOpeHO muTambe Ko je 3Hao
u ko he u #a nu he KpUBUYHO TOHUTY OHE KOjI CYy 3HA/IM, Tpebamy Aa 3Hajy.
Jla momaTHO IOjefHOCTABMMO II0 TONMKO BEINYAHOM IPVHLMILY ,KOMAHgGHE
0gi060pHOCTHU“ A CY OTOBOPHM ILITO Cy 3HAIM a HUCY CIPEYNIN, a ia aKo
HJICY 3Ha/IM OJTOBOPHMU CY jeJHAKO LITO HUCY 3HAN.

VI Ko je HajooraTuju kajga HalMiOHa/THa €EKOHOMMUja Iponajga?

OpnroBop je TparMyHO M ArCypAHO any JIOTMYHO jacaH, ja Cy Hajbo-
raTuju ynpaso Hajcupomamnuju. IllTese m moHamajy ce €éKOHOMCKM pa-
myoHanHo. IlITo 6m pekao Mabhapckyu ICHXONOr ¥ eKOHOMMCTA CpeluHe

3 Cyprus The finance minister throws in the towel, 2.4.2013, 21:26 by K.H., Nicosia. Bup,.
Ha agpecu: http://www.economist.com/blogs/charlemagne/2013/, 4.4.2013.
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20. Bexa leopr Karona - ,,Cupomawru cy Hajboiattiuju, ako og c6axol y3memo
iio mano, 3a Hac he 6umiu gocma®. la mu cy 6anke Ha Kunpy ca Bumectpyko
BehoM aKTMBOM OIHOCHO MMOBMHOM Off JPYIUTBEHOT IIPOU3BOAA? jecy, alm
je To cmy4aj umpom Espome. la mu y kumapckum 6aHKaMa MMa OIIPaHOT
HOBIIa? VIMa U TO MHOrO, IITO He 3Ha4M fja y 6ankama mypom EY Buine Hema
OIIPaHOT HOBLA. YouaBa cCe fla HUT/le HIUCY HMOKpeHyTe 030V/bHE MCTpare u
IoHeTe M3BpIIHe mpecype. Llenn Taj ranmmarujac ce Bulle 114y Ha crefehn
cuenapuo. Ha HemaBHO nurtame HOBMHapa bubuCuja ga je ucysniie ompa-
Hor HoBla Pyckux onmrapxa y Kumapckum 6aHkama Ipyky eKOHOMICT, poO-
[IOM KMIIpaHMH, MHave offlaBHO Hocmmar HobenmoBor naypeara 3a eKOHOMU]Y
u ipodecop Ha BUCOKO yI/IefHOj JIOHOHCKOj LIKO/MM €KOHOMMje Y TTOTIUTI Y-
kux Hayka. IIpo. II. Ilucapupec je makonckm ogrosopuo cnegehe. la my
Ie/1a Ta MpallyHa U IIperpejaHa febara IM4yy Ha IpUdy O MAllOBMMa 3a KOje
CBM TBpJe Ja Cy MX BUJEIN U Aa O CBM O ToMe Tpebanmy 3HAaTHU CBe. JecTe,
Kake Tpodecop, CBM TBpAe Aa UX MMa MCYBMIIE, CBYM 3HAjy MHOTO O TOMe,
a1l HUKO CKOPO HMje BULEO HMU jefHOT manosa. Victo Tako u opjie u nopepn
MOHETapHe, peBU30PCKe U IPYyeHIIOHe KOHTPO/e KUIIaPCKUX Y eBPOICKUX
MHCTUTYILMja HeMa Ipecy/a O Ipamy HOBIIA, TAKO Ja je ofaIio fapy pac-
npaBy Ha Ty Temy. la u je moryhe onpasnaTti yBobemwe mopesa Ha genosure
exc-iocT? Moryhe je, aiu ca acrekTa HOpecKOr IIpaBa, IpaBHe CUTYPHOCTHU
IIeTIOHeHaTa Mepa je HenmpuxsarbpuBa. Jyde y Ipukoj, manac Ha Kumpy, Beh
npu kpajy pana y Ilopryrany u lllnanuju, samro He Beh yjyrpy u Urtanmjn
n Opannyckoj, a Hu Benmka Bpurtanmuja Huje pmanexo. [eHepanmHe jormka
jaBHOCTH jecTe — Ma TO je mpobsieM TaMo 1 MeHu Hehe macTu Ha r1aBy. Jloru-
Ka je 1oOpa amy He BaXXKM Y KOHKPETHOM CITY4ajy. AKO y IPOJY>KEHOM IIepuo-
Iy He Oy/e HOBO/PHO HOBIIA 3a CllacaBame KUMAPCKUX OaHaKa, jour Mame he
OuTy 3a crabummsanujy 6aHkapckux cucrema Bogehnx semama EV.

Y cymTuHM MCyBUIIe Be/MKa HENO3MTHA Maca y CBETY, TOCeOHO pa-
3BJj€HOM C€ CACBMM OIBOjU/IA Of Pea/IHOT CBeTa MaTepyja/IHUX OTpPaHNYeha
(xpaHa, eHepruja, XMBOTHA CpeinHa...). Y cny4ajy Behnx nopemehaja moryhe
je mpenBuUeTH ONMOKUpame pOOHNX U GUHAHCKjCKUX Oep3n U IOTIIYHU IIPO-
TeKI[MOHM3aM HaJ NPUPOAHUM pecypcuMa KOjuMa Hallija OflHOCHO IpyIa
Hallyja PacIoiaxy, y3 oc/lambaibe Ha BOjHY CUIN y cynipeMauujy. 3a EY cy Ha
npuMep Moryhu anTepHaTMBHM CLieHapUjy Of peajHOT M30cTaHKa Ivtahama
OJIHOCHO CeKBeCTpallMje-HallMOHaIM3auuje fernosuta fo uHoanuje (0Baj
CLIEHapMO je TI0Ye0 Ja KOpMUCTU JanmaH of ampuita 2013). 3a mregumry je fe-
HO3UT y OaHIM HEroBOI NMOTPaXKMBakbe a 3a OAHKy Ayr. Y3 KaMaTHe CTOIle
ucrop crone nHbnanyje (MUCIMMO Ha CTBapHy cToly MHGanuje a He Ha
CTATUCTUYKY M CTBAPHY KaMaTHY CTOIIy, Kao IITO je cay4aj y Cpbuju rae cy
peajiHe KaMaTHe CTOIle HeraTuBHe) Tafia je Beh Moryhe 3a map rognHa nmaTn
ucTe edekTe TOI/bEHA JeNo3NTa Kao MmTo ¢y y Kumpn Hactamm y TpeHyT-
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Ky. [Ipouemyje ce na he y bpuranuju 6utn uctu edexar y nepuony of Tpu
rofiuHe.

VII (He)rapantoBanu 6aHKapcku geno3utu Ha Kunpy

Tapanumja ce MoXxe a ¥ He MOpa IOLITOBATH, KA0 ¥ CBE APYTO, IITO je
Y BeNMKOj Mepy Ie(pMHICAHO CUCTEMOM PeaTHMX ¥ MIPABHUX CaHKIIMja, KOju
ce yIpaBo TONM IpeJ HAllMM OYMMa Kao U JiefieHa Kama Ha ApkTuky. Cu-
CTeM rapaHiyje 6aHKapCKUX JIelo31Ta HacTao y BpeMe Bemuke kpuse y CAJL
1930-ux, moHoBo mocTtao nomomaH 1970-ux u mocne 2003. roguue. llleme
rapaHTOBama JIEII031Ta MOTY BOAUTHU TOMe fla GaHKapy y/aa3e y HOBe pU3MKe
Koje 6e3 TakBe 3aIITHUTE He 6M IPey3MMa, IITO ONeT YMHYU CUCTEM PU3NY-
HUM U CKJIOHUM Kojaricy. Kajga MoHeTapHe BacTi Ha HaIlIOHa/IHOM HMBOY
Kpeupajy Iparobe ocuryparma jiernosura resepanso ucnog 100.000 eBpa nan
Jonapa, Bogyba UM je TIPOLieHa OIIACHOCTY OeKCTBa [eNo3uTa Mpeko Hohu.
[eHepatHO je HeNMMCAHO MPABWJIO Jla YaK U MUHVMMAIHO OEKCTBO MIEIO3NUTa
ox; 10% rmaTko o6apa GaHKapCKV CHCTeM M IOBOAM [0 KOJIAIica HallMOHa/IHe
exonomuje. Vsaspary manuky ga 10% menonenara TO y4uMHM HUje IPeBeInKa
yMeTHOCT. CaMa IlleMa OCUTYpama JIeo3UTa MoXe OUTU [IeMMMIYHO epu-
KacHa aKo je y IMTamy jegHa OaHKa KOja HMje TUTAHT, alu y CIIy4ajy BUILIe
0aHaka ca BeIMKOM aKTMBOM HeMa YaK HUKAakBOr edekra. Pusmk je xao n
IaHJeMMja, oYnbe Ty 1 TaMo. IlotoM ce mmpu ranonupajyhn, Ha meo 6aH-
KapCKM CUCTeM, 3aTUM Ha Apyre (pMHAHCUjCKe MHCTUTYLMje U Ha Kpajy C/a-
Ma Hal[MOHATHM OylleT 1 fecTabuimn3yje IlaBHe TPrOBMHCKe IapTHepe.

VIII CHa)kHa 6aHKapCKa peryiaTuBa — penieme
WM NpusuBame haBona

Cpaka Haluja MoXKe OflabpaTy CHa)KHY OaHKapCKy peryaaTHBy.
To jecte ckyma u, coducTuumpana comynuja. 3axTeBa pasBUjeHO IIPaBoO,
VHCTUTYIIUje, BUCOKO 0Opa3oBaHe IojeilNHIe M jaBHY IOApUIKY. Taka cTpor
PeXUM IOCoBama OaHaka Tpeba 6UTH ycKo POKycHpaH Ha OCUTyparbe Jie-
H03UTa IPOTUB PU3NKA, Y3 Pa3BMjeH MOHUTOPUHT LIeHTpaTHe 6aHKe, Majja 1
TaKaB PeXXMM MOXKe M3a3BaTi Hobe Kpuse. Kamate he 6utn cBe Huke, motom
he 6utn nucnop crone nudnanuje u kanutan he 6exxaTn TaMo Iie Cy yCIoBK
607y (HeMa KOHTpOJIe TIOpeK/Ia HOBILjA, TIOPeCK! pajeBy, U C1.) IIa ce Haluje
TIOHOBO CyO4aBajy ca 6EKCTBOM JIETIO3MTA.

4 Euro zone crisis What will savers do? 17.03.2013, 10:52, by Buttonwood. Bup. Ha agpecn:
http://www.economist.com/blogs/charlemagne/2013/, 4.4.2013.

5 Euro zone crisis What does a guarantee mean? 19.3.2013, 15:53, by Buttonwood. Bup. Ha
appecu: http://www.economist.com/blogs/charlemagne/2013/, 4.4.2013.
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IX YmecTo 3aK/py4Ka

Vma pBe nuHmje pesoHosamwa. IIpBa, ,...ga Hu jegan iiojegunay, iio-
poguua, pupma unu gpiaea Ha gyiu pok He MOLY WPOWUTHU BULLe HETO UITHO
sapahyjy, jep he omuhu y citieuaj“ (1976, Kak Jlena Posuje, Tafauimy rete-
panuu gupexrop MM®). OBaj mpucTyn cBakako ykasyje fa je Mmoryh crevaj
He camo y EY u nene EY Hero u rmo6anHe npuspepe, a 3amTo aa He? Cpa-
KO KO Ipeysuma Behy pusmk Hero mro Moxe fa ra ¢duHaHCHpa cyounhe ce
ca ry6uTKOM Ha Kpajy. Jlemo pedeHo, moce6HO Kajia To M3rosapa Hemauka
Brajja. Hemiu samepajy ckopo cBMMa fia >KuBe M3HAJ, CBOjUX MOTYhHOCTML.
[Toce6HO Hemaukyu mnomutumdapu (Mepkern, Iojon) opbanyjy kputuke y3s
apryMeHT Ja CIIPOBOfie CaMO Pa3yMHY IOIIUTUKY [a CBAKO CHOCU CBOj TpO-
max. ITourro je Beh nosuato ma cy @paniysu cTpydmarny 3a mopecke yraje
Ul TIparbe HOBIIA, Ha 4MjeM Cy Ye/ly YIJIABHOM MUHUCTPU KOju 61 To Tpebanmn
ma To cys6ujajy. Jorwaru OpaHIysy Cy MCKOPUCTWIN KMIIAPCKY KPU3Y 10
IIOHOBO y4NMHE IOIY/IAPHNUM CTapy TEPMUH ,,0H0pecKu paj’, 3eM/be y Kojuma
Cy IOpecKe CTOIle HUCKe a KaMaTe Ha JIelI03UTe BUCOKe, a Pycu fonase mu
nonase. Jomasak Tpojke (EY, EIIb, MM®) na Knmnap Huje kpaj mogerka Hero
nodeTak kpaja. [Iman je Hemro mTo ce Tpeba OBUjaTV HApESHUX YETUPU
IO IIeCT TOAMHA, CUTYPHO U AY>Ke, a iu he ce ydecHuuu ap>xatu obehamwa n
KOMMKO he KpeguTopy, IeMOHEeHTN U aKUMOHApU OUTM CIIPEeMHU Ja IOf{He-
cy rybutke ogrosopuhe Bpeme. BpenHocT femosura u akuuja he ce n game
rornuty. CyIITVHA €KOHOMCKE IIOJIMTHKE M y OBOM CEIMEHTY jia je ped IIo-
JIMTUKA 3HAa4YajHUje Off TEPMMHA €KOHOMCKA, Tako jja nupepu EY npucrymajy
npo6neMy IO LIeMM TOIUIO-X/IAfHO @ pearyjy IpeMa IPMHIMIY KpeHM-
cranu. IlommTrka je y3pOuHMK OBUX IIpoO/eMa, IOMUTUKA je MHTPEVjeHT,
HONMNTUKA JOIPMHOCH HUXOBOM pelllaBamy M HepellaBamy. IIpobujeH je
3BYYHI 3UJ, HEJONUPIBMBOCTY JEMO3UTA. YBOIY C€ OIOPE3NBaIbe NENOo3UTa
IITO Cé MOXKE CBAKAKO CMAaTpPaTy CMPTHUM TpexoM Kanuranmsma. [Ipecegan
JaHac, cyTpa Beh Moxke 6MTH IIMPOKO paclpocTpameHa mpakca. ITocraspa
Ce OCHOBHO INTabe LITa OCTaje Of TPXKUILUTA M KallMTanu3Ma Kajja ce yHMII-
T peajiHa WITeilba U MoBepemwe. banke Tpryjy nosepemeM. OdnurienHo je ma
HOBIIA y OIITMIAjy ¥ Ha [IeIO3UTUMA JIMa CBe BMIIIe, ajIi IToKpuha y peaTHuM
BpPEJHOCTMMA U NOBEPEIba CBE Malbe, TAKO /1A je ca TOIUberbeM JIeTIO3UTa He-
CTaJIoO U MPaBo.
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BANK DEPOSITS CRISIS IN CYPRUS:
SEQUESTRATION, NATIONALIZATION, TAXATION,
EXCHANGE OF DEPOSITS WITH SHARES

Summary

This paper investigates the legal and regulatory framework of the Cyprus
banking, financial, economic and political crisis. Using a narrowly focused ana-
Iytical approach it analyzes the sequestration and taxation of bank deposits,
eventual deposit to equity swaps, but all with a same abrupt and unacceptable
agenda of the arbitrary politics dominance over the law and economic logic
of the free market economy based on the strong institutions and legal system.
Further exploration suggest that differentiated approach to guarantee deposits
below 100,000 Euros, and to convert larger into equity of non performing and
really defunct and bankrupt banks is the best road to hell. As Marxian theo-
retician and statement Vladimir Ilich Lenin once said: That over the Europe is
spreading the hell, the hell of communism, this sentence is now rephrased that
over the Europe and worldwide there is an ever increasing spare of the banks
and banking systems which are approaching collapse. Overall our findings are
offering conclusion that strict anti-money laundering and anti-bribery criminal
prosecution should be universal, otherwise does not make any sense. National
central banks, as well as European Central Bank, monetary and banking control
and supervision, as well as prudential control are proved to be totally impotent
over the last few years especially regarding rising budgetary deficits, which could
be the cause of the future banking crisis of gigantic proportions. This paper is
unequivocally arguing in favor of strong regulatory approach based on some or
another form of global legal consensus, since aspects of national, regional and
global are intertwined. It is obvious that the volume of money in circulation
and of bank deposits is drastically increasing, while at the same time backing in
real values and creditability is shrinking on the fast pace, and consequently with
the melting down effect on deposits the law is disappearing.

Key words: deposits, banks, crisis, guarantee, sequestration, nationalization,
taxation, Cyprus.
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ap Huxona BOOUPOTA
moueHT IIpaBHOr dakynrera YHuUBep3urera y beorpagy

HAIJIEXKHOCT V3BPIINUTE/BA - IIPABHU CTAB
BPXOBHOT KACAIIMIOHOTI CYIA"

Pesume

3akon o usspuiervy u obesbehery (game: 3M0)" je y yumy paciniepeherva
cygosa y UOCIyUKy U3epuierba yeeo HO8Y UpasHuuKy upogecujy — apusaiie
usspwuitierve. Kaxo 6u ce mehy tipasHuyuma iiosehano uxitiepecosaroe 3a 08y
apodpecujy, 3akoHogasay, je tipegeugeo jegan gomeH y Kojem he usspuuiiienu
UMAiliu UCKbY4usy HagnewHocii. Pagu ce o tiocebHom usspuiHom Hociiyi-
Ky 3a HAUAWy Hompaxusearea 3a u3epuieHe KomyHanme u ciuvxe ycnyie. JJo
goHowerwa 3MO Hatinaiia osux HOWPaAKUBAra ce 0geujana o ogpegbama
otlwitiel u3spuiHol focillyiika Ha 0cHO8Y eepogocitiojHe ucipase. To je gocilia
yciopasano pag cygosa u cipeuasasno ux ga ce 6ase gpyium uzepuiHum ipeg-
memmiuma. Vciiospemero, io je 6uo jows jegan og pasnoia 3a Uponucusarbe
UCKTbYHUBE HAGNEHHOCTHU U3BPULULHE/bA 30 HAULATLY 08UX UOTLpAIUBAtLA.
3O ce Huje fio3abasuo cygburom ciiapux tpegmeitia koju ce éeh Hanase y
cygosuma, a ige je usspuierve 3ao4eio UnU je 0gMaKso, a Huje okonuaxo. To
je gano tiosoga untiiepsenyuju Bpxosroi kacayuonol cyga (gamwe: BKC) koju
je 3ayseo tpasHu ciias o 0som Uuiliawy. Y oeom pagy ce 6a6umo Kpuitiukom
ol UpasHoi ciliasa.

biyuue peuu: usspuiuiiiesbu, KOMYHANHA UOWIPANUBAbA, UCKIbYUUBA HAY-
JIEHCHOCU.

* Paf je HacTao Kao IMpUJIOT IIPOjeKTy ,,Pa3Boj mpasHor cuctema Cpouje 1 XapMOHU3ALMja
ca mpaBom EY

1 3akoH o usBplIeny u obesbehemwy — 310, Cayxbenu inachux PC, 6p. 31/11.
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I IIpaBHM cTaB BpXoBHOI KacaliMoHOT cyfa

IIpen BpxoBHMM KacaljMOHOM CYZIOM je Ha 3axTeB IIpBor ocCHOBHOT cyfia
y Beorpagy mokpeHyT mocTymak 3a pellaBalme CIOPHOT IIPAaBHOI IINTamba,
»Ha Koju HaumH cyp Tpeba fja IOCTYyIa y 3alI0YeTVM ITOCTYIIIMA U3BpIIekha
Ha OCHOBY BEPOJOCTOjHE UCIPaBe, pail HAMMpPEeha IOTPaKMBamba 110 OCHO-
By KOMYHQ/IHUX ¥ CINYHMX YCIyTa HAKOH ITOYeTKa IPUMeHe ofpefion WwiaHa
251 1o 256 3akoHa 0 u3BplIekY 1 06e36ehermy 1 moyerka pajia U3BpLINTEbA,
OJIHOCHO fla /M CYJ Y 3aIlOYeTUM HOCTYIIMMA 3afipyKaBa HAIIKHOCT MIN
ce MO CIy>XOeHOj [Y>XHOCTM MOpa OITIACUTM HEHA[IKHUM U O0YCTaBUTU
U3BpIIEHE, Ka0 1 aKO 3a/[p)KaBa HAJJIOKHOCT, Ja JIU I10 MPEeJIOTy M3BPIIHOT
HOBepyoLa KOjUM M3BPIIHM MOBepy/Ial] IpeIaxe /ja U3BpIIEHe CIpoBefe
U3BPIINTEb, CY MOXKe O0YCTaBUTY M3BpLIEHE U YKUHYTU CIPOBEfieHe U3-
BpIIHE pajiibe, aKo ce TYMe He IMpa y cTedeHa IpaBa Tpehux mmma.“

BpxoBHNM Kacal[MOHM Cy[ je IOBOZOM OBOT INTama 3ay3eo cremehn
CTaB: ,,Y TOCTYIIMMa M3BpllIelma Ha OCHOBY BEPONOCTOjHE JCIIpaBe pajgu
HaMUpemha NOTPaKMBamba 110 OCHOBY KOMYHA/IHUX U CIMYHUX YCIyTa Ipef
CYZOM, T7ie je MpeAyor 3a usBplleme mogHeT npe 1.6.2012. ropune, Tj. Ipe
3arouNmbama pajfia U3BpLINTETba, CYH 3aip>kaBa HafiexXHOCT. Cyfl He MoXKe
00yCTaBUTY M3BPILEHE U YKUHYTI CIIPOBEfieHe U3BPIIHE Pafiibe [0 IPef/Iory
M3BPIIHOT IIOBEPHOLA KOjJ IIpefjIake Ja U3BpIIeHhe CIPOBefe U3BPLINTED,
JaKo ce TMMe He iMpa y CTedeHa Ipasa Tpehux nmia, y mocTymnumMa 3amo-
gyetuM mpe 1.6.2012. rogmue.“

Y obpasnoxemy ce usMmehy ocranmor kaxe: ,3aKOH O U3BpIICHY U
06e36ehemy ob6jaBmeH je y ,Cryxxbenom rmacuuky PC 6poj 31/2011 pana
9.5.2011. roguHe M CXOJHO WIaHy 363. CTyIMO Ha CHary OCMOT JaHa Off
objappyBama (17.5.2011. rogune). HaBemeHMM 4raHOM IOYeTak IpuMe-
He IIOMEepeH je Ha Iepuof, 1o MICTEKy 4 Mecella Off JjaHa CTyNama Ha CHary
(17.5.2011. rogmHa), ocuM oxpefaba Koje ce OFHOCE Ha U3BpPLINTeE/be, KOje he
ce IIpUMEUBATH 110 VICTEKY jefiHe TOAVIHE Of JaHa CTyIIamba Ha CHary OBOra
3aKOHa, Tj. o 17.5.2012. rofuHe. 3aKoH 0 M3BpILeY 1 obe3behewy npenpuba
HOBY, ITOCEOHM MOCTYIAK KOjU Ce OMHOCY Ha HaMUpeHe MOTPaXMUBabha 0
OCHOBY KOMYHAJTHMX M CIMYHMX yCIyra. 3aKOHOM je yTBpheHo ja cy Ko-
MYHa/IHe NeJIaTHOCTM Of OIIITer MHTepeca, Off 3Hadaja 3a OCTBAapUBaimbe
XMBOTHUX NOTpeba (USMUYKMX M IPaBHUX JINIA, Y MOoTpebu o6e3bebherma
oproBapajyher xBamureTa, 06MMa, JOCTYIHOCTM U KOHTMHYuTeTa. ClIndHe
yCyre KOMyHa/IHMM yCIyTraMa, a Ha Koje ce IpuMemyjy ofipende dwiaHa 251
o 256 3axkoHa o usBpuIewky 1 06e36ehemy, cy oHe Koje y ckmamy ca 3aKOHOM
0 KOMYHa/IHMM JIeJIATHOCTVMMA U BpILIe Ce y OIIITEM VHTEPECY, Tj. MHTEpecy
mype JpyLUITBEeHe 3ajefHNIle, a Koje ce Hajyernhe MOK/Iama ca TepUTOPUjOM
NoKanHe camoympase (rpaj, ommTHa). To 61 6mme ycmyre MCIOpyKe enek-
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TPUYHE eHepruje, jABHOT IIPeB03a, Te TeeOHCKe YCIyTe, Koje CIaajy y Ko-
MYHaJIHe YCIIyTe, OfTHOCHO YCTyTe CIMYHe KOMYHaIHUM ycryrama. Jla 6u ce
OCTBAapMBaJIO BpIIeHhe KOMYHA/HUX AEIaTHOCTU M CIMYHUX YCIyra Koje Cy
Off OIILITEr MHTEpeca, HY>KHO je 06e30eqnTy Hamaty yrepheHe HakHaze 3a
06aB/bare KOMYHA/THVX ¥ CIMYHUX AenaTHOCTH. [la 6u ce o6esbenmna edu-
KaCHOCT KaKo y pajy AaBaolla yCIyra, Tako U y U3BpIIenY obaBe3a KOpuc-
HMKa yCTyra 3akoH o obnuraiujama je npeasuieo u Kpahe pokose 3actape-
JIOCTY TIOTPaKMBama. 3aKOHO/IABAll je paji OCTBapema Kako eUKacHOCTH,
TaKoO JIeIOTBOPHOCTH CYJCKOT IIOCTYIIKA U3BPIIEa, Y II0CeOHOj IaBy 0be-
30em10 M3BpIIeHe Ha TocebaH HAuMH ¥ peryaucao ra ogpenbama wiana 251
Io 256 3akoHa o u3Bpieny 1 06e3behemy (3110). IIpema unany 252 3110
IpeJ/IoT 3a M3BPIIEHe Ha OCHOBY BEPOJOCTOjHE MCIIPABe Pajii OCTBApermba
HOBYQHOI' IOTPaKMBamba 110 OCHOBY M3BPLICHMX KOMYHATHUX M CIMYHUX
yCyra MOJHOCK Ce M3BPLINTE/bY Ha YujeM MOAPYYjy ce Hamasy CefuIITe U3-
BPIIHOT IIOBEPMOLIA. Y3 IIPEMIOT 3a U3BpIIehe, MOpey IPIU/IOoTa IIPOIMCAHNX
y wiaHy 35. TOT 3aKOHa, M3BPIIHY IIOBEpPUIAL] je Ty>KaH [ja JOCTaBU IICMe-
HM JI0Ka3 JIa je Ipe HOJHOIIeHha IPEeIora 3a U3pIlehe OIOMEHYO M3BPIIHOT
AY>KHMKa Ja u3Bpum o6asesy. ITo wrany 253 3V1O usBpumresb 3aK/by4KOM
ofJIydyje O IpeAsory 3a usspueme. Yaan 325 cras 1 tauka 2 3V1O nponncyje
fla M3BPIINTE/b IIOCTYIIA MO MPEIOTy 3a U3BPIIEHE Ha OCHOBY BEpOJLOCTOjHE
JICIIpaBe pajy OCTBAapera HOBYAHOI MOTPAXKVBAMKa II0 OCHOBY M3BPIIEHUX
KOMYHQ/THUX ¥ CIMYHUX YCIIyTa.

CxopHo winany 359 craB 5 3V1O usBpumresu he mouetn ca pagom y
POKY Off jefiHe TOiMHE Of NaHa cTymama Ha cHary 3VO. 3a cropHy BpcTy
U3BpIIeHka IPOINCAHA je HBIXO0BAa UCK/bYUMBa HAJIOKHOCT, KOja je Tpeba-
nMa pa ce octBapyje on 17.5.2012. roguue. Ynan 317 cr. 1 3O ogpebyje
Ia M3BPIINTE/b CTyNa Ha AY)KHOCT JaHOM IO/Iarama 3aKjaeTBe Npefl MUHMK-
crpom. Kaxko je 14 mpBonsabpaHMx M3BpIINTE/bA MOMTOXWIO 3aKJIETBY IIpef
MyHUCTpOM 31.5.2012. rommuHe u 3amodeno ca pagom 1.6.2012. roguHe, na
ce MCK/by4MBa HaJIeXHOCT npeasubeHa moce6nom rmasom 3110 morma
IpUMEBNUBATH TEK Off TPEHYTKa KaJja Cy M3BPLINTE/bY IIOYENN Ca pafioM, Tj.
o 1.6.2012. ropune. HammexXHOCT y MOCTYNIKY 32 HAMUpPEHE NOTPAXKMBamba
II0 OCHOBY KOMYHA/IHUX UM CAMYHMX YC/IyTa [0 MOYeTKa pajia M3BpLINTE/ba
Mora je 6utu camo cypcka. YmaHoBu 252 10 256 MOTY ce IPUMEHUTH Y II0-
mIefly mpepBubeHe MCK/by4YMBe HaIIeKHOCTM M3BPLINTE/bA, O JaHa Kaja
Cy IONOXM/IN 3aKJIETBY U 3allOYeNIM Ca PajioM, ¥ CKaafy wiaHa 317 cras 1
3MO. AKo ce aHanM3Mpajy MpedjIo3n 3a U3BPLIeHhe Ha OCHOBY BEpOJOCTOjHE
VICIIPaBe pajyl OCTBapeHa HOBYAHOT IOTPaKMBakba 10 OCHOBY M3BPIIEHNUX
KOMYHa/IHUX U CIMYHUX YCIyra IOfIHEeTUX CyAY [0 faHa CTyIama Ha JyX-
HOCT M3BpIIMTEsRa, Tj. 1.6.2012. rogune, MOXe ce YOUUTM [ja IOCTOje TpU
BpCTe-TpyIle IpeaMeTa: 1) f1a je MOJHeT IPeIor, a Hije JOHETO Pellemhe O
U3BpIIEY, 2) A je CYJ JOHEO CaMO pelleme O M3BpIIenY, 3) Ia je HaKOH
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[OHOIIIea Pellielba O U3BPIIEY AOLUIO O CIpoBohera Hekux pagmu. Jo
1.6.2012. ropvHe M3BPLIHM MOBEpWIAL, jEAMHO je ¥ MOTao MOJHETH IIpen-
JIOT 3a CIpOBOheme OBe BPCTe M3BpILIEHA y CyAy. YKOIMKO OM ce CTalo Ha
CTAQHOBMIITE Jja CyJl He MOXKe 3a[p>KaTy HaJUIeKHOCT y 3aIl0YeTUM IIOCTYII-
I1Ma, Te fja OO0yCTaBM IOCTYNKe M HPENyCTH M3BPIIHUM IIOBEPUOLMMA
MOryhHOCT Ia mofHecy HOBe IIpefIore 3a CipoBobere U3BpILIeHa cafia Hajl-
JI©KHOM M3BPLINTE/bY, Hee(MKACHOCT pajia Ap>KaBHOT opraHa, omoryhwa 6u
II0CTOjatbe HeJleIOTBOPHOT NPABHOT JIeKa Y BPEMEHCKOM IepHOfY Off faHa
HOJHOIIIEha IIPE/JIOTa 3a M3BPILEbe, LITO 61 IIPefCTaB/bajlo U KpIIekhe IpaBa
Ha JeJIOTBOPHMU IIPaBHMU JieK 13 WwiaHa 13 EBpoIicke KOHBEHIMje O JbY/ICKUM
npasumMa. Y Behem 6pojy mpenmera, moTpakuBara Ou ImocTama 3acTaperna.
Crora, 3anouety ocrymnum 6e3 o63upa y kKojoj ¢asu, cxogHo wiany 358 cra
1 31O, oxonuahe ce mpen cymoM o ofpen6ama TOr 3aKOHA. 3aKOHOJABaI]
HIje Mao MHTEHLN]y, ja ce BeMKY Opoj 3aIl0¥eTHX IIOCTyIaKa Ipef CyoM
o0ycraBsbajy, 306or 6ynyhe uck/pydnBe Ha/IeXKHOCTY U3BpLINTe/ba. [la je TO
Oua mwerosa Bo/ba, Ouma 6M peryamcaHa u MoceGHOM OfpefdOM Kao IITO
je Y4MIbeHO Yy Be3U HaJIeKHOCTY 3a OIydVBaibe IO IIPaBHUM JIEKOBMMaA
(wran 358 craB 2). Ha To ykasyje u wian 252 cras 1 3M10, na oBaj moce6Hu
IOCTYIIAK 3aI04Nbe MIPef] M3BPIINTe/beM OHOIIEHEeM YIIPABO beMY Ipef-
nora 3a usspiuewe. Yaan 3 craB 6 3VO npensuba fa cyn npen kojuM je mo-
CTyIIaK IIOKPEHYT 3a/ip)KaBa HAJI/IKHOCT ¥ KaJia je OBUM 3aKOHOM ITPOIINCa-
Ha HaJIKHOCT BMILE CYAOBa. 3aKOH He J1aje KOHKPeTaH OfiTOBOP y HOITIeHY
3afip)KaBarba HaJIeXHOCTH CYZia, KajJja je 3all049e0 ca PajioM V3BPIIUTE/b.

Ynan 70 ctas 1 3V10 npensuba a ce nocrynaxk criposoberma UsBpllena
Off cTpaHe u3BpuIMTe/Ba NMoKpehe mpemnorom u3ppuHor nosepuona. Hu y
0BOj onpen6u Huje mpenBubeHa MoryhHocT fla ce moctymak crpoBobema
U3BpIIeHa Off CTPaHe M3BPILINTE/hA MOYKE 3aIIOYET Ha HEKM [PYrU HauyH.
Ynanom 76 cras 2 3VO npensubeHo je fa ako je MOCTyNaK M3BpIIeHa 3aII0-
4eT KOJ M3BPIINTe/ba, IOCTYIAK U3BpIIeHa Npef U3BpumnTe/beM he ce 00y-
CTaBUTH, aKO M3BPLIHY IOBepyIall IPOMEHN M300p 0 HauMHy crpoBobema
U3BpIIEHa, TAKO IITO IPEIIOXKM [ja M3BPIIEHe CIIpOBefe CyA. 3aKOH He
caipxu ofpendy koja mpenBuba [ja MSBPIIHYM MMOBEpUIALl MOXKe [a IIpOMe-
HI 1300p O HAYMHY CIpPOBODema U3BpIIeHka, TAKO LITO he MpefIoXuT fa
U3BpIIEHE CIPOBefe U3BPIINTED, @ HE CY,.

Llenehy mpaBHY IpUpORY MOCTYIIKA M3BPILIEHHA Y KOHKPETHOM CITY4ajy,
Zia ce TI0CeOHO >Ke/V OCTBAPUTI XUTHOCT M A€/IOTBOPHOCT Pajil OCTBAapMBarba
KOMYHAJIHe Je/IaTHOCTH, OM/I0 OV HelleMCXOHO BPIINTY IIPOMEHY HaflIexX-
HOCTH, KOja OM HOCWIa TYOMTaK BPeMEHCKOT pOKa y HOoCTu3amy edukac-
HOCTU ¥ Op3uHM crpoBobhema usBplema. [Ip>kaBa MMa IpaBo Aa Ipey3Me
CaHKIVjy, IPEKO CBOT OpraHa — CyJa, Yy ynorpebu npunyzne y gpywrsy. To
YJHY Ha Tpakele Hocuolja nospehenor npasa. Ta BpcTa caHKLuje ¥Ma Ipo-
IIeCHOTIPaBHY IIPUPOAY U CTOTA Ce HOpMe 3aKOHA MOPAjy TYMAa4MTH TAaKO Aa
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ce 06e36enu mTO edUKaACHM]jA U IeTIOTBOPHMja IIPOLIECHO IIPaBHA CaHKIMja Y
3aIITUTH U peann3alynjy Ipasa, HoceOHO Kajia ce Ha 0Baj HauMH 06e36ehyje
06aB/barbe IeTaTHOCTY Off OIIITET MHTepeca. J TOrMYKo U LM/BHO TyMaderbe
3aKOHCKMX OJIpefiOy BOJIM CTOM 3aK/bYUKY. >

I1 IIpaBo Ha IeTOTBOPHO MPABHO CPEACTBO

BKC y o6pasnoxxery cBOT IIpaBHOT CTaBa HaBOAM Jja 6u HemoryhHoCT
3afip)KaBarba HalJIOKHOCTM Off CTPaHe Cy/I0Ba y OBYM ITOCTYTIIMa oMoryhima
NIOCTOjal€ HeJleTOTBOPHOT IPABHOT JIeKAa Y BPEMEHCKOM IEpPUOAY Off JaHa
HOJJHOIIIEeha IIPEJJIOTa 3 M3BPILebe, LIITO 61 ITpefiCTaB/bajlo U KpIIee IpaBa
Ha JIeTOTBOPHM TIpaBHM JIeK U3 4iaHa 13 EBpoIncke KOHBeHIIMj€ O /bYIACKUM
npasuMa. He Buu ce o KoM HeleIOTBOPHOM IIPaBHOM JIEKY Ce OBJie pajiul.
Crpanke Hucy yckpaheHe y npaBy Ha u3jaB/buBambe IpaBHOT eka. OBze He
IIOCTOjM TIPABHU JIeK 4Mja Ce HeIOTBOPHOCT IieHu, Beh jemmHo ummennma
Ia M3BPIIHU CYIOBM HICY OKOHYA/M IOCTYIKe M3BpIIemha pajy HaIllla-
Te TMOTpaXkKMBama 3a M3BplLIeHe KOMYHa/lHe M CIMYHE yCIyre y pasyMHOM
POKY, 1 Jia je YIIPaBO IHUXOBA CIOPOCT 1 HeeMKACHOCT y pellaBamy OBMX
IpeaMeTa pasjior 3a IMpPOINCHBambe MOCeOHOr MOCTYIKA 3a HAIUIATy OBUX
NOTpaXkBamba, a KOji je Y HajjexxHocTu usspumreba. BKC HaBopgm kxako
Ou IpeHoIIebe HaJIOKHOCTI 3a pelllaBarbe OBUX IpeMeTa Ha M3BPIINTe/be
IOBEJIO [0 3aCTapesocTy, 3abopaBsbajyhn fa je poK 3acTapenocTy IpeKu-
HYT IOJHOIIEEM IIPEJJIOra 3a U3BpIIEHe KOJ Ha/IeKHOT M3BPUIHOT Cy/ia.
3acrapeBame ce IpeKNja MOfu3ameM Ty>K0e ¥ CBaKOM IPYTOM IOBeproye-
BOM pajilbOM IPEey3eTOM IIpefl CyOM MM APYTMM HaJlIEKHUM OPraHOM,
y mwby yTBphuBama, ob6esbehema i ocTBapema moTpaxkupama (Wi 388
3akoHa o obiuranyonum opHocuma). BKC cmarpa fa, kaga 6u mocrojana
BO/ba 3aKOHOZIaBIIa Jla Ce€ OBU IpEAMETU IpernycTe U3BPIIUTELUMA, TO
6u 3VO yuuHMO y IpenasHMM M 3aBpIIHMM ofpenbama. HaBoaym u kako
31O ne npenBuba mpaBo M3BPIIHOT IOBEpMOLA Ja IPOMeHU 1360p O Ha-
4MHY crpoBol)emy M3BpIIema, TaKO Ja YMECTO CyAa M3BpIIeHe CIIpOBe-
me usBpummreb. IlpaBun ctaB BKC 1 meroBo o6pasnoxeme ce 3aCHUBAjy
CaMo Ha je3VYKOM TyMauemwy 1ojeauHux wiaHosa 3/O u npobnemMaTnaHoM
nosuBamwy Ha wi. 13 EKJbII y cutyanuju y Kojoj HeMa MecTa HeTroBOj Ipu-
MeHn. OBakaB cTaB BKC He yBa’kaBa UMmeHUITY [ia je U3BplIeHe pajy Ha-
IIaTe IOTPaKuBakba M0 OCHOBY KOMYHA/JHUMX U CIMYHUX yCayra mocne 1.
jyHa 2012. rogyHe y MCK/bY4MBOj HA[IEKHOCTU M3BPIINTE/BA, A ce ofpende
0 3aJjp>KaBamby HaJIeXKHOCTH Koje npomucyje 3III1 He Mory cxogHO IpuMe-

2 IIpaBuu craB Ipabanckor opemema BKC ca cepnune on 25. centembpa 2012. ropmHe,

BpxoBHu Kacanyonu cyp, IIpaBHa cxBaTama, CTAaBOBM M 3aK/bydlm, http://www.vk.sud.
rs/pravno-shvatanje-spp-812.html, 10. oktob6ap 2012.
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uuti. Cras BKC Huje y CKTajy ca MHCTUTYTOM 3a/Ip>KaBatba HaJIeKHOCTIL.

To Hmje y cxnany Hu ca nywbeM 3VO ma ce HamaTa OBUX IOTPaXKMBamwa IIpe-
Hece NPUBAaTHMM U3BPLUIMTE/bMMA, HUTU YBaKaBa AUCIIO3ULU)Y M3BPLIHOT
HoBeprola KojeM ce Jaje IpaBo Jja OfyCTaHe Off CIpoBobhema M3BpIIeHa
Off CTpaHe IIPMBATHOT M3BPIINTE/bA U Ja ONTHPA 33 CY[CKO M3BpIIeHe (W
76 c1. 2 3V/O), amn My ce He [[03BO/baBa Ja TO MCTO Ypaju y CUTYauuju
KaJia je He3aJoBO/baH CIIPOBODhemeM M3BpIIeHa Off CTpaHe CyAa, M TO Kaja
je MCK/by4YlMBa HaJI/IeXKHOCT IPUBATHOT M3BPLINTE/ba 3ACHOBAHA HA 3aKOHY.
Uumennia je ga 3aKoHOABalLl Ty CUTYallUjy HUj€ YPEAyo, aly TO He 3HAYM
Ta M3BPIIHM MOBepUIAl, HeMa IPaBO Ja TPaX! fia C€ U3BpIIEHE 3alI0YETO
Ipeq CyAOM HacTaBU IIpell U3BPILINTE/bEM, jep je ympaBo pacrepeheme us-
BPIIHUX Cy/i0Ba 6110 passior 3a yBoheme usspintenpa. [IpaBunu cras BKC he
camo noBehaTy HefeTOTBOPHOCT U HeePMKACHOCT M3BPIIHOT IIOCTYIIKA 3a
HAIUIaTy IMOTPaXXMBamba II0 OCHOBY KOMYHATHMX VM CIMYHMX YCIyra (makie
YIIPaBO CYIIPOTHO Off OHOTA ILITO Ce€ HaBOAYU Y 0Opa3/Ioxemy IPaBHOT CTaBa
BKC).

BKC ¢ npaBoMm KOHCTaTyje fja ce pagu O HOTpebu aa ce obe3benn
XUTHOCT ¥ JIeTOTBOPHOCT y 00aB/balby KOMYHa/IHe flenaTHOCTH. MebyTtum,
TIOTPEITHO 3aK/by4yje Kako OM 3afjp)kaBame HaJJIeKHOCTH Off CTpaHe CyfAa
IOTIPMHENIO OCTBApMBamy TOT IM/ba. HaBoay kako 61 IMpoMeHa HaJjIeXKHO-
CTH JIOBeJIa y IUTambe Op3MHY U epUKaCHOCT CripoBohema n3ppiiemwa. [lakie,
edukacHuja 1 IeTOTBOPHMja IPOIeCHA 3aIITUTA, IT0 cTaHoBuIITY BKC Bume
OfiroBapa 3ajip)KaBarby HaJJIeXXHOCTU Off cTpaHe cyia. Ha kpajy, ymecro ma
3ay3Me CTaB KOju 6M IIPOM3MIA3NO0 U3 TyMadera CBUX pelleBaHTHNX Ofipefa-
6a 31O, amu n camor nmmka 3akoHa, BKC je KoMIIeTHy apryMeHTaIjy cBeo
Ha L[EIVICXOJHOCT U U3 TOTa U3BEO IIOTPEIIaH 3aK/byyaK.

JlelTOTBOPHOCT Ce YIpaBO HAOBOAY Y NNTame NPUXBATambeM IPABHOT
craBa BKC. IlocTaB/pa ce mmTame Kako ce 3afp>KaBambeM CY[CKe HaJJIex-
HOCTM MOXe 00e30emuTy epyKacHO CIipoBoheme M3BpIIeHa Y OBUM IIPefi-
MeTuMa Kajla ce HbUXOB Opo0j y U3BPIIHUM CYZOBMMA IpeMa CTaTUCTUIKIM
HOfalliMa Mepy MWIMOHUMA.

3 Bopusoje Ilo3unh, Komenitiap 3axona o aapruunom fiociiyiiky, beorpan, 2009, cTp.66.
Oppenbe 3akoHa O MAPHMYHOM IOCTYIIKY O 3afip)KaBamby HAJJIOKHOCTHU Ce IPUMEY]y
caMo Kajja Ou ce IpOMEHWIe UMIbeHNIle Ha KOjuMa Ce 3aCHMBA MeCHa HaUIOKHOCT 1
Kajia 61 ycreql cMarberba TY>KOeHOT 3aXTeBa YMeCTO BUIIET Cyia Tpe6asIo fa CyAy OCHOB-
HY Cyfl. 3afip>KaBarbe Ha/UIeKHOCTH Ce He MOYKe IIPYIMEHNUTH Y IPYTUM CUTYyaljaMa Kaja
ce IPOMeHe YMIbeHMIe Ha KOjuMa Ce 3aCHMBA CTBapHA HAJIIOKHOCT, HUTK MMa OMI0
KaKBOT YTHLaja Ha aIllCOMYTHY (He)HaJ/IeXKHOCT.

4 OcuoBHu cyfmosu ca Tepuropuje Bumier cyma y Beorpamy mpeysenm cy o paHujux
ONMIUTUHCKMX CyfloBa Ha faH 1.1.2010. rogune ykynHo 1.681.005 npepmMeTa M3BpLIemHa
n to: Ilpeu ocnoBu cyp y beorpagy ykynno 1.642.556 mpenmera op kojux je 20.254
IIpefiMeTa M3BpIIemha Ha OCHOBY M3BpIIHe Ucnpase (y fa/beM TeKCTy: VI mpenmMern), a
1.622.302 npenmera M3Bpllea Ha OCHOBY BEpOROCTOjHe NcIpaBe (Y [a/beM TeKCTY:
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III IIpenasHe u 3aBpurHe oapende 3V10

ITogcehamo Ha OBOM MecTy 1 Ha BpeMeHCKO Bakewe 3V1O, ogHOCHO
Ha IpenasHe ¥ 3aBpiuHe ofipenOe. Iloctymiu m3ppiema n obesbehema y
KOjiMa je [0 JaHa IOYeTKa IPYMeHe OBOI 3aKOHA 3aIlo¥eTO CIpoBobeme
u3BplIelba OKoHYahe ce mo oppembama oBor 3akoHa (wr. 358 cr. 1).
[Tpomucyjyhm fiejcTBO HOBOT IPOIIECHOT PeXXMMa Ha M3BpIIeHa Koja Cy 3a-
moyera, a HNUCY CIPOBeJeHa, 3aKOHOMIaBal] je OYMITIENHO XTeo Jia M30erHe
napanenny npumerny 3VO u merosor nperxopHuka. Kaja je ped o Hama-
TU TIOTPaXMBaka 3a M3BpLIEHe KOMYHAajHe ¥ CIMYHE YCIyre, IPOIMCAHO
je la 1o moYeTKa pajja M3BPLINMTE/hbA MOCIOBE 3a KOje Cy IO OBOM 3aKOHY
HaJJIOKHU M3BpIINTe/BY 00aB/ba CyA (Wi. 359 cT. 6). 3aip>KaBameM HaJlIex-
HOCTHU CyfloBa y IIpeMeTMMa HaIlJlaTe KOMYHa/lHUX NOTPa)KMBalba, a KOjU
TIo TIOYeTKa pajia M3BPIINTE/ba HUCY OKOHYAHY, 3ajpKaBa ce Iapasie/THN pe-
XUM, jep he ce 3a HamIaTy UCTUX NMOTPaKMBama CIIPOBOAUTH [BA MOCTYII-
Ka: 1) ONMIITY M3BPIIHM HOCTYIAK Ha OCHOBY BEPOJIOCTOjHE MCIIpaBe, KOju
he 6urn y HapgnexxHoctu cyma m rie he mpuroBop oparaTy M3BpIIeHe U
2) mocebaH IOCTYIAK 3a HAIUIATY IIOTPaKMBamba 3a U3BPIIeHe KOMYHaTHe U
CIMYHe yCIyre Koju he 6T y HalJIOKHOCTY M3BPIINTE/bA, a Ifie IPUTOBOP
Hehe nMaTy cycrneHsuBHO AejctBo. To Huje 61O IW/b 3aKOHOJABIIA 1 TO je Y
IOVMPEKTHOj CYIPOTHOCTM C MJEjOM CaIp>KaHOM Y IpeNasHUM U 3aBpUIHUM
ompenbama 3110 Koje cMO LUTHpANH.

BKC ponmyure, mpaBu pasnuky msmeby Tpu rpyme mpepmerta 1) rae je
HOfIHET IIPE/IOT, a Hije MOHETO pellere O U3BpLIEHY, 2) Ihe je CyJ JOHeO
CaMo pelllere 0 U3BPLIEHY, 3) I7ie je HAKOH IOHOIIeha pellielba O M3BPIICHY
HOLUIO 10 crpoBobhema Hekux papmyu. MehyTum, y cBOM IpaBHOM CTaBy
OBy TOfieNy fja/be He paspabyje. YiipaBo cama ummeHNIIa IOCTOjamba OBe TPU
Tpylle IpeaMeTa Hajoobu je JOoKa3 Hee(pMKACHOCTM CyACKe HaIUlaTe OBUX
norpaxusama. VIMajyhu y Buny pokoBe 3a mpefysuMame CYACKUX Pafmu
npomnucade ogpenbama 3V10, mocTaB/ba ce MUTalbe, KAKo 61 OBe CUTyaluje
yommre 6mie moryhe. O mpemnory 3a m3Bplieme CyA je Ay>KaH fa OIJIy-
41 y POKY Off IIeT pafiHMX JaHa Off faHa IOflHOLIeba MpeJIora U a OfIy-
Ky HOCTaBM CTpaHKaMa y POKy Of IeT pafHMX flaHa Of] JaHa [OHOIIEeHA,
OCUM aKO Ce IIPeJyIor 3 M3BPIIebe 3aCHMBA HA CTPAHOj M3BPILHO] UCIPABU
KOja HMje MpeTXOAHO mpusHara of pomaher cyma (wi. 7 ct. 1 3110). Camo
IIOCTOjame TpyIle IpefiMeTa y KOojuMa je NpeNsIor 3a M3BplIele IOJHET, a
pelleme O M3BPIIEHY jOII HUje TOHETO, JOBO/LHO TOBOPU O ,eduKacHOj 1

VIB mpegmern). 2011 rogmHy cynmoBu cy 3amodenu ca 1.928.698 HepelleHux mpepmMeTa
u3BpLIeHa o Kojux 25.344 U npenmera u 1.903.354 VIB npepmeTa. 2012. TopMHY OCHOBHM
cymoBu 3amodenu ca 1.382.284 HepelleHMX M3BPUIHMX IpefiMeTa off Kojux je 30.109
W mpegmera n 1.352.175 VB nmpepmerta. Bup. Mzeewitiaj o pagy usspuinux ogemerva
0CHOBHUX beolpagckux cygosa Koju je caurHuIa Ynpasa Buurer cyna y beorpapy.
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»IeIOTBOPHOj IpoliecHoj 3amTuTy Ha Kojy ce BKC mosusa. Vcro ce moxxe
IOpUMEeTUTH ¥ 32 IpefMeTe JpyTe IPyIle, ITie je pelleme O M3BPIIEHY JO-
HeTO, a HUCY Ipefly3¥iMaHe pafiibe CripoBoberma msBpliema. V3ppiieme ce
CIIPOBOAIM TIpe NPaBHOCHAXHOCTY pellierha O M3BpIIEHY, aKO OBUM 3aKO-
HOM Hyjje fpyraunje ofpeheno (wian 68 3/10). Cyxn cipoBopyu U3BpLIEHE 10
CTy>k6€HOj TY>KHOCTHU Kajja Cy 3a TO UCIYHEeHY YCTIOBM IPONMCAHN 3aKOHOM
(4. 69 c1. 1 3MO). CripoBobheme usBplIeHa je 3aoueTo Kaga cyf, ¢ 003u-
POM Ha CpefiCTBO U3BpIIeba, Ipefy3Me IIPBY U3BPLIHY Pajiiby IPONNCAHY
oBuM 3aKOHOM (w1 69 ct. 2 3M10). IlocTymak msBpuiewma 1 06e3behema je
xutad (w1. 6 3110). PokoBu koje oppebyje cyx sa npegysumame ogpehennx
pajmby He MOTYy OMTY IY>KM Off TIeT pajjHUX aHa, OCUM aKO OBMM 3aKOHOM
HIje Apyradynje mpommcano (41 7 ct. 2 3110).

Tymaueme BKC Humje y ckagy HU ca JOKTPMHOM O BPEMEHCKOM JI€jCTBY
IPOLECHMX 3aKOHa. IIpuMeHa HOBOI MPOLIECHOT 3aKOHA Ha IIOCTYIIKE KOju
CY Y TOKY, Tj. TPEHYTHO JI¢jCTBO HOBOI IIPOLIECHOT 3aKOHA HE 3Ha4Yy PeTpo-
aKTMBHOCT Y IPUMEHM. JefiIHO MOXe OMTH CIIOpHO yckpahuBame mpaBa Ha
IIPaBHMU JIEK, KOje jé CTeYEHO Y TPEHYTKY NOHOIIEha OJJIyKe, a IIpe CTyIlarmba
Ha CHary HOBOT 3aKOHA KOj¥ Taj TIpaBHY JTeK yKua.” Ha McToM cTaHOBMIITY
je u YcTaBHM cyn,6 ka0 1 EBpOTICKH CyJ| 32 by/icKa mpaBa.’ Y M3BPIIHOM TO-
CTYIIKy HHUje IPBU YT Jia je pefBubheHa mpyMeHa HOBOT IPOLIECHOT PeXN-
Ma Ha IOCTYIKe KOji HUCY OKOHYaHIU.

IV IIn/pHO TyMadyeme 3aKoHa 0 U3BpIIeY U 00e36ehemy

ITpasau craB BKC nuje y cxmapy uu ca nmbem 3MO pa ce Hammara
OBUX NOTpaXVBamba IpeHece NMPUBATHUM WU3BPLINTE/bMMA, HUTU yBaXkaBa
AVCTIO3MIMjy M3BPIIHOT IIOBEPUOLA KOjeM ce fiaje IpaBo fla OJyCTaHe Off
cripoBohema M3BplIema Off CTpaHe NPUBATHOT M3BPLINTE/bA U [a ONTHUPA
3a cyfcko msppuewe (wi. 76 ct. 2 3VO), anmu My ce He [03BO/baBa Jia TO
VICTO YpajM y CUTYyallMjyu Kajja je He3a/J0BO/baH CIPOBOhemeM U3BpIIea Of
CTpaHe Cyfia, ¥ TO KaJla je MCK/by4MBa Ha/JIeXKHOCT IIPMBATHOT M3BPIINTE/bA
3aCHOBaHa Ha 3aKOHY. JeflHa off MOryhHOCTH je OuIa fja ce y IpenasHUM U
3aBpILIHMM ofjpefi0aMa IpomMIIe PoK y KojeM he cypmoBu OuTy AyXHM Ha
OBe IIpeiMeTe Npefiajy usBpumTebuMa. HajHenoBobHMja MoryhHOCT 110 u3-
BPIIHOT ITOBEPMOILIA, /1M 3aIPABO jeATHa MOTYNHOCT aKo ce MpUXBATH IPaB-

5  Bopusoje ITosuuh, Becna Pakuh-Bopunemnh, Ipaharcko wapouecro ipaso, Beorpap,
1999, ctp. 41.

Opnyka J1VYs 2/2010, op 13.3.2013.

ITpecyna EBpornckor cyna 3a /pyscka mpasa, Case of Brualla Gémez de la Torre mpotus
llInanuje, mpeacTaska 6poj 26737/95, npecyna ox 19. genem6bpa 1997, cras 35.

8  Bopusoje Craposuh, Komenitiap 3axona o uzspuirom iocitiyiiky, beorpan, 2007, ctp. 815.

64



1-3/2013. Hukona Bogupora (ctp. 57-69)

Hu cras BKC, jecte ma usBpiiHy nosepuial MoByde IPeHsIor 3a M3BpIIEHeE.
Y TOM C/Ty4ajy IOCTyNaK M3BplIema 6u ce 06ycTaBuo u 6e3 MpUCTaHKa M3-
BPLIHOT [Jy>KHUKA. YKUHY/Ie O} ce CBe CIIpOBefieHe pajibe ako ce TUMe He
Aupa y mpaBa Tpehux nuiia, a MSBpLUIHM IOBepwIall 6y MOHOBO MOTao ja
HOfIHece MpemIor 3a uappieme (Wi 35 ct. 8 3M0). Ynmennua je mga 3ako-
HOZAaBall Ty CUTYyalujy HuUje ypeAuo, ajay TO He 3HA4M [a M3BPIIHU IIOBe-
puiall HemMa IpaBO fa TPAXKM Jla ce U3BpIIee 3allo4eTo Ipef CyJoM Ha-
CTaBI IIpefl U3BPIIUTEbEM, jep je YIpaBo pacTepeheme M3BpIIHUX CyAoOBa
6uo pasyor 3a yBobemwe msBpumrepa. llltaBuure, wian 76 cras 2 3110 ro-
BOpM O NPOMEHM Ha4yMHa CIpoBobema m3Bpilewa. Taj WiaH ce ofHOCKH Ha
cripoBoheme M3BpIIeHa Koje MoXKe OMTI OBEPEHO KAKO CY/ICKOM TaKO IIpK-
BAaTHOM M3BPILINTEDY, Y 3aBUCHOCTH Of] AMCIIO3MIIMj€ U3BPILIHOT TOBEPUOLA.
MebyTum, oBfie ce He pajy O CpefCTBY U3BpILIEHa Y KOjeM Ta AMUCIIO3NIja
noctoju. Kafia cy y nuramy norpaxuama 3a U3BpllIeHe KOMYHaTHe yCayre
Pajy ce 0 MICK/bYYMBOj HAIIOKHOCTY U3BPIINTE/bA, U TO KaKO 3a ofpebuBame
U3BpIIeha, TAKO U 3a crupoBoberme m3Bpiewa. He 6u ce Morma Hu 3amuc-
JUTYU cuTyanuja u3 wiaHa 76 cras 2 3/O mo Kojoj M3BPLIHM IIOBepuIall
TPaXU Ja ce NPOMEH) Ha4MH CIpoBolema M3BpIIema, OHOCHO Jja YMeCTO
U3BPIINTE/bA, U3BPIIEHE Cajja CIpoBoAy CyA. Taksa MoryhHOCT je HecrojuBa
ca MoCTOojabeM MCK/bY4MBe HaZJIeKHOCTH.

IIpxaBe y OKpyXemy Koje Cy y CBOjMM 3aKOHMMa IIPOIIyCTM/IE Jia
ypelie HauuH pellaBarba CTapyuX MpeMeTa Cy TO HaKHAJHO YYMHUJIE U TO
TIpe6alBatbeM OBIX IIPEIMETa Y HAUTSKHOCT U3BPIINTEha.” Y TOM CMIUCTY,
Tpebaso je ga mpoTekHe ofpeheHo BpeMe [JOK 3aKOHOAABAIl HIje pearoBao.
Y Cp6uju je BKC mponycTtiio ga To pelun 3aysuMarmbeM IIPABHOT CTaBa, TAKO
ce U KOJI Ha MOpa YeKaTy Ha 3aKOHOJABHY MHTEPBEHLN]Y.

V [IBa pe:xxuma HamnaTe KOMYHaTHUX MOTPpaKiBamba

[Toce6HO je mmTame fa /M je 3aKOHOJABAl] XTeO, Na HAKOH IITO
U3BPILIUTE/bY NIOYHY Ca PajioM, JO3BOIN IIOCTOjambe IBa pa3IndyuTa pesxuma
HaIl/laTe KOMYHa/JIHUX NOTpakMBamwa. [Ipumenom npasHor craBa BKC, y 3a-
BMCHOCTM Off TOTa fia /M je MpeJIoT 3a M3BpIIee IOZHET Mpe MOYeTKa paja
U3BpIINTe/ba (a U3BpIIEHe HIjeé OKOHYAHO) VIV HAaKOH IITO Cy U3BPIINTE/bI
HIOYe/TN Ca PajioM, Ha HAaIUIaTy KOMYHaIHMX IOTpakuBama he ce nctoBpeme-
HO IPMMEUBATU [Ba Pa3IMuNTa MOCTYIIKA.

Y oHuM mnpegMeTuMa y Kojuma he cymoBu 360r IpaBHOr cTaBa
U3BPIINTE/bA 3aP>KAaTU HAJJISKHOCT, OHM he NpUMemNBATH OIIITY MOCTY-
IIaK M3BpLIE-a HA OCHOBY BEPOMIOCTOjHE UCIIPaBe. Y NMPUIOT TOMe TOBOPY I
npaBHu ctaB [IpuBpenHor anenanyuoHor cyaa. ,Oppenbama un. 251-256 3110,

9 Jos Uitdehaag, Erick Vincken, Civil Enforcement in the Western Balkans, ctp. 42.
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perynucaH je moce6aH MOCTYIAK 3a HAMUPEHe MOTPAXKIBAA 10 OCHOBY KO-
MYHaJTHUX YCIyra. Ped je o MOCTYIKy 3a KOju Cy HaJIeXXHN U3BPUIUTEbU, U
ucty he ce mpuMemNBaTH Off TPEHYTKA Kafla ca PaioM IOYHY U3BPIINTE/BM.
HaBenene onpenbe ce He NpuMemyjy y IOCTYIKY M3BpILIEHa Ha OCHOBY
BepofocTojHe ucnpase, npen OcHoBHuM win IIpuspeguum cymom. Hase-
[IeHO U3 Pasjiora, jep je MOCTYIAK IPOMMCaH U IpefBubeH MCK/BYYMBO 3a
u3BplLIMTe/be U ypeheH Ha Apyraumju HauMH, HETO IIOCTYINAK 3a M3BPIICHE
Ha OCHOBY BEPOJIOCTOjHE UCIIpaBe. Y TOM CMUCITY, Y3 BEPOJOCTOjHY UCIIPABY
Cce OCTaB/ba M MICMEHN [JOKa3 JIa je IIpe IMOJHOIIEha IIPEMJIOra 3a U3BPIIehe
M3BPIIHY LY>KHUK OLOMEHYT Jja M3BPIIY 00aBe3y, a y CK/Iagy ca 4. 252 CT. 2
31O, Te cy mpomnycanu Apyraduju pasnao3y 3a IpUroBop, y 4l 254 y ogHoO-
Cy Ha pasjore 3a npurosop us 4i. 46 3O, u mro je HajsHaYajHUje IPUTO-
BOp IPOTUB 3aK/by4dKa M3BPIINTE/bA HE OIJIaKe M3BpILIEbe, OK IPUTOBOP
KOJ] 3BpIllelba Ha OCHOBY BEPOJOCTOjHE MCIIPABE, OCUM Kajia je Y MUTamby
MEHMNIIA, Ofjlake M3BplIee. Takohe, caM mocTymak o IpUroBOpPY Ha OMIY-
Ky — 3aK/by4aK M3BPIINTE/bA, je CACBUM JApyradnje KONUIMPAH HEro MOCTY-
IaK 110 IPUTOBOPY Ha pelllelbe Ha OCHOBY BepofocTojHe ucnpase. Crora ce
oppenbe . 251-256 3V10 npuMemyjy TeK Off TpeHyTKa Kajia C pajioM IIOYHY
uspumtebu. ! Y wrany 252 3akoHa IpomicaHo je fia je moBepual] fy>kaH
la JOCTaBM JIOKa3e Ja je OIIOMEeHyO Jy>KHMKa 0 00aBesly, a TO je MOCTYyINaK
KOjU ce IpMMembYje Of CTpaHe M3BpILIMTe/ba 0 mocebHnM oppenbdama. I1pe
IoYeTKa pajila M3BPIIMTEhA M 3a OBE BPCTE YCIyra IpUMeEmbyje ce pefloB-
HJ IIOCTYTIAaK y KOMe je y 4. 18, cT. 4 3aKoHa, KaJja ce paii O padyyHy Kao
BepOJOCTOjHOj UCIIPaBH, POIMCaHa cImyHa obaBesa. [loBepual He 61 610
Iy>KaH Jja OCTaB/ba HaBEJEHN MUCMEHN JI0Ka3 CaMO YKOIMKO HPEN/IOr IO -

HOCHM Ha OCHOBY 13BOJa 13 IIOCIOBHUX I(I-I)I/Il"a.11

Tako kaja je HamIaTa KOMYHQ/IHMX NOTPaXUBama Yy HAJJIOKHOCTU
Cyha, CyA HajylexaH 3a ogpebusame msBpuiema miu obesbehema je cyn
Ha 4MjeM IOAPYYjy M3BPIIHM NY>KHUK MMa IpeOMBanIuTe WM 60paBuIl-
Te, ONHOCHO CelMINTe, aKO OBUMM 3aKOHOM HHje fipyradmje opgpebeno (wr. 3
ct. 3 310). Kaga mocryna m3BpimmnTe/b NpeRjior 3a M3BpLIEHe HAa OCHOBY
BEpOIOCTOjHE JCIIpaBe pajil OCTBape’ha HOBYAHOT IMOTPAXKMBAKA 110 OCHO-
By U3BpULIEHNX KOMYHA/IHNUX ¥ CIMYHUX yC/Iyra IOJHOCH C€ M3BPIIUTEhY
Ha 4MjeM NOApYdYjy Ce Halas3y CefMINTe M3BPIIHOT moBepuona (Wi 252 CT.
1 3M10). Y3 npensior 3a U3BpLIeHe MOpef MIPUIora IPONNCAHNX Y WIAHY 35
OBOT' 3aKOHa, M3BPILIHY NOBEpUIalLl je Jy>KaH [ja JOCTaBU M IMUCMEHN JOKa3
Ia je Ipe MOAHOLIEka IPefIora 32 U3BpIIehe OIIOMEHYO M3BPIIHOT TYKHU-
Ka Jla U3BpIIM 06aBesy.

10  [eageceitio casetiiosare cyguja tupuepegrux cygosa Petiyonuxe Cpoéuje, Beorpap, 2012,
VsBpiuewe u 06e36ebheme, murame 137, 187.

11 [eageceitio casetiiosarve cyguja tpuepegrux cygosa Petiyonuxe Cpbéuje, Beorpap, 2012,
VsBpiuewe u 06e36ebheme, murame 138, 188.
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Cyn fosBo/baBa M3BpIIEH-E peEIEHheM, a U3BPUIMTE/b O IIPEeJIOTy
3a M3BpIIemE OfIy4yje 3ak/bydkoM. Kajla ce mpuroBop usjaBjbyje IIpO-
TUB pellleba CyJa KOjUM je Ofpello M3BpLIeH-e, Ha pasiore 3a IpPUIOBOP
ce npuMemwyje wiaH 46. 3VO. IlpoTus pelmiewa 0 U3BplLIeHY Ha OCHOBY
BEpOIOCTOjHE MCIIpaBe, U3BPIUIHM JY>KHUK MIMa IIpaBo npurosopa. [Ipurosop
ce MOXKe M3jaBUTHU MUCK/bYunBO U3 crnefehux pasora: 1) ako mOTpakyBarmbe
U3 BEPOIOCTOjHe JICIIPaBe HUje HAcTaylo; 2) aKko je y BepOLOCTOjHY UCIPABY
YHET HEVICTMHUT Cajp)Kaj; 3) ako MOTpaXkKMBambe 13 BEPOJOCTOjHE MCIIpaBe
HIje jocreno; 4) ako je o6aBe3a M3BpLIEHA MM Ha APYTY HAuMH IIpecTa-
Ma; 5) aKko je MoTpaxkmBame 3acrapeno. Ha mocrymak nmo mpuroBopy Ipo-
TUB pelllelha O M3BPLIEHY Ha OCHOBY BEPOJIOCTOjHE UCIIpaBe IpUMeEmbYje C
yiaH 49 3/O. Ako ce pelieme 0 M3BpIIEHY MOOMja CaMO Y [iely KOjUM je
ozpebeHo u3sBpIIewe, Ja/bl IOCTYIIAK HacTaBuhe ce Kao MOCTYIAK IO MpH-
TOBOPY IIPOTUB pellietba O U3BPLIEHHY JOHETOT Ha OCHOBY M3BPILIHE UCIIPaBe.
(€. 49 ct1. 1 3M10). Ako ce pellere 0 U3BpIIEHY M00Mja Y LE/IVHA WIN CaMO
y Hely KOjUM je M3BPLIHM AY>XHMK oOaBe3aH fla HaMMPU HOTPaKUBambe, O
IIPUTOBOPY OIJIydyje Cy[iMja KOjU je IOHEO pelllebe O U3BplIewy. IIpurosop
OflJIayKe M3BpILeIbe Pelleba, OCUM Kafla je pelllere JOHETO Ha OCHOBY MEHM-
ne (wr. 49 cr. 2 3M10). AKo USBPLIHM JYXXHNK He IPWIOXKN JOKase WIN U3
IPUIOXKEHUX JJOKa3a HMje YIMHMO BEPOBATHIM OCHOBAHOCT HheroBUX HaBO-
fla U3 IIPUTOBOPA, CyAMja KOjU je JOHeO pellere O M3BpIIey npurosop he
onbuty pememeM. IIpoTuB OBOT pellema 03BOBEH je MOCce6aH IMPUTOBOP
Behy u3s wiaHa 41 oBor 3akoHa (4. 49 ct. 3 3M0). Y crny4ajy u3 craBa 2 oBor
YjlaHa, aKO M3BPLUIHM NY)XKHUK YYMHM BepOBaTHMM HaBOJe U3 IPUTOBOpa
KOjUIM pelllere 1obuja y Aemy y KoM je o6aBe3aH Ja HAMUPY IIOTPaKUBambe,
cyn he craBuTH BaH CHare pelleme O U3BPIIEHY y fey Y KoMe je ompeheHo
U3BpIIebe U OOPENUTH Ja ce MIOCTYIAaK HacTaB/ba Kao MOBOIOM IIPUTOBOpPA
IPOTUB IIaTHOT Hasora. [IpoTus pellema o cTap/balby BaH CHare pellerba o
U3BpIIEHY HMje J03BO/beH mpurosop (wi. 49 cr. 4 3M10) V cmyvajy us craBa
2 OBOT YIaHa, aKO M3BPILIHY JY)XHUK Y4MHM BEPOBAaTHMM IIOCTOjatbe pasjiora
KOjUM pelllerbe 0OMja y feny KojuM je oppebeno msBpieme, cyg he mocry-
NNUTU Ha Ha4MH IPONNUCAH ofipefboM uiaHa 44 craB 1 oBor 3akoHa mwm he
mocraBuTH crimce Behy mcror cyma. Cyq je my’kaH fia peleme O MIPUroBOpy
U3 CT. 3 1 4 OBOT Y/IaHA JIOHece Y POKY Of IIeT paJHNUX [lJaHa Of JaHa IIpujeMa
IPUTOBOPA y CYAY.

Kazia usBpieme CripoBofi M3BPIINTE/L Pas3fio3N 3a IIPUTOBOP CY fie-
¢unncany wranom 254 3MO. [Tpotus 3ak/pyuka u3 wiaHa 253 cTaB 4 OBOT
3aKOHA M3BPILIHM JY>KHUK MOXKE M3jaBUTH IPUTOBOp u3 cinemehmx pasmora:
1) ma ce BepOOCTOjHA MCIPaBa He OJHOCY Ha M3BPLIHOT AY>KHUKa; 2) Ja
obaBe3a M3 BEPOJIOCTOjHE NICIIpaBe HMje JOCIeNa, OfHOCHO Jia YC/IOB Huje
nCHymeH; 3) fia je 0o6aBe3a M3BpIIEHA WM HA APYTY HA4MH IIpecTana, y Ie-
JIVHU WY Ie/IMMITYHO; 4) a je IOTpakMBame 3acTapeno. VI3BpuIHm my>KHUK
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je y>KaH Jja y3 IpUTOBOp JOCTaBM IVICMEHe JICIIpaBe KOjuM JOoKa3yje HaBofe
u3 npurosopa. IlocTymak 1mo mpuroBopy mpOTUB 3aK/bydKa M3BPLINTEbA je
ypeben wranom 256 3110. Hanme, o mpurosopy oprydyje Behe cyna Ha unjem
HOAPYYjy Ce Ha/lasy CefuIlTe MoBepuoLa. AKO M3BPIIHYU AY>KHUK WIN U3-
BPLIHM [TOBEPWIAL] U3jaBe IPUTOBOP, U3BPLINTE/b he cryce JOCTaBUTU CYAY
y3 HaLIPT OfiIyKe O IIPUTOBOPY, ¥ POKY Off IIeT pajIHUX JlaHa Of IIpyujeMa IIpu-
ropopa. AKO je HallpT OfyIyKe TaKO CacTaB/beH Jia IOTIIYHO O[iroBapa pellerby
Koje OM ce MMaso JOHeTH, Cyd he Ha HALPT OAIyKe O NPUTOBOPY CTABUTHU
OTHCaK IITaMOM/ba KOjUM Ce IIpeIoKeHN HAIPT OfTyKe ycBaja. Haupt on-
JIyKe ca OTMCKOM IITaMOm/ba Cyia MMa IpaBHY CHAry pellema O U3BPLICHY.
Ha mapy TOK IocTymKa Ipeq CyIOM CXOJHO ce IpUMemYjy onpende wi. 48
1 49 oBOr 3aKOHa.

Cse 0BO ykasyje ma he Heko BpeMe IOCTOjaTy [jBa pe>XyMa HaIUIaTe
KOMYHa/IHMX IoTpaxuBamwa. Cyp 1o cmyx6eHoj ny>xHoctn Hehe mohu fa ce
OI7IaCyl HEeHAJUIKHVM, 00yCTaBy U3BpPLIEHE 1 IPeAMeT YIY T U3BPLINTEIDY.
VI3 yria u3BpLIHOT IIOBEpPUOLa, OH, HE3a/JOBO/bAaH CYACKUM U3BpIIeHeM, Hehe
Mohu fa aHTa)XXyje U3BPILINTE/ba, OCUM aKO He ITOBYYe IPeJIor 3a U3BpIIeHe,
IUIaTV TPOIIKOBE, I1a OHJIa TIOHOBO HOJ{HeCe IPEeJIOT 3a U3BPIIeHhe PUBAT-
HOM U3BPLINTE/bY. TUMe ce yIpaBo OTeXaBa IOCTH3albe ,,Ae/IOTBOPHOCTI U
»€(PUKACHOCTY“ Y U3BPIIHOM IOCTYIIKY, jep he M3BpIIHM moBepuouy, u Mo-
pen MOCTOojarba HOBOT IIPOLIECHOT PEXMMA, jOII jefTHOM CHOCUTH IOCTIENNIIE
He(YHKIVIOHATHOCTH CYACKOT u3BplIerma. CBe 0BO IPOU3NIIA3Y U3 IIPABHOT
craBa BKC, a Tume cmo cBe ma/pe of pactepehema cymoBa n epuxacHujer
U3BPIIHOT IIOCTYIKA.

VI 3akpyvyak

YBoheme mmoce6HOT IOCTYIKA 3a HAIUIATY HOTPAXXVBamba 3a U3BPIICHEe
KOMYHaJIHe U C/IMYHe YC/IyTe U II0BEPaBame OBOT MOCTYIIKA M3BPIINTE/bIMA
Tpebano je ma momeme mo pacrtepehema cypmoBa Koju cy Omnm 3aryiieHn
oBuM mpenMernma. Cakako fia he ce y mepcriekTB) y cyoBuMa 3Ha4ajHO
CMabUTH NPWINB IIPeJIora 3a M3BpLIEHE [0 OCHOBY BEPONOCTOJHUX NC-
npaBa, MehyTum, crapu npegmeryu uuju O6poj HUje 3aHeMap/bUB 3HAYAjHO
OTeXaBajy MOCTM3albe IOTPeOHOT HMBOA e(PUMKACHOCTM M3BPIIHOT IIOCTYII-
Ka. Y TOM CMUCITy BUXOBY CyAOMHY je Tpebasno pelnTy IpeasHuM U 3aB-
purauM opipenbama 3/0. Kako 3akoHOzaBal To Hije yI4MHNO, ICKOpyIIheHa
je mpolenypa 3a pelllaBabe CIIOPHOT ITpaBHOTr IuTama npen BKC. Haxanocr,
HajBUIINM Cyx Y Penbmunm je ocTao y rpaHuIiaMa jesmukor TyMadema ofpepa-
6a 3/10, 6e3 ynymrama y Iju/beBe Koje je 3aKOHOAaBall MMao Ha yMy IpUIN-
KOM yBobema U3BpIINTe/ba U HPUINKOM IIPOINCHBaba IT0OCeOHOT IOCTYIIKa
3a HaIUIaTy IIOTPaKMBama 110 OCHOBY M3BPHIEHMX KOMYHATHUX M CIMYHUX
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ycrnyra. Ocraje Haja jga he ce y 6ynyhum 3akoHOmaBHMM MHTepBeHIMjaMa
CTIefUTU TIpUMep 3eMa/ba M3 peruMoHa 1 IpommcaTu obaBesa CyfoBa ga
pelIaBarme CTapuXx IpegMeTa IPernycTe M3BPIINTe/bIMA.

Nikola BODIROGA, PhD
Assistant Professor at the Faculty of Law University of Belgrade

COMPETENCES OF ENFORCEMENT AGENTS -
LEGAL OPINION OF THE SUPREME COURT
OF CASSATION

Summary

Law on Enforcement and Security has introduced special enforcement
proceedings for collection of claims for utilities and similar services. This pro-
ceedings is in exclusive jurisdiction of enforcement agents. The main goal was
to reduce the backlog of enforcement courts. However Law on Enforcement and
Security has failed to deal with old cases that have not been terminated by
enforcement courts. It was not clear whether these cases should be dealt by en-
forcement courts or by enforcement agents. In that situation it was necessary
that Supreme Court of Cassation to solve this controversial legal issue. The pur-
pose of this paper was to criticize the decision of the Supreme Court of Cassa-
tion.

Key words: enforcement agents, utilities, exclusive jurisdiction.
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Pyxca YPOIIEBIIh
cyAmja YopaBHOT cyfa

HOBMHE VY 3AIITUTU ITPABA Y IIOCTYIIIIMIMA
JABHUX HABABKU

Pesume

3awiniuitia tpasa ioHyhaua u jaeHol uniliepeca y HOCTLYUUUMA JABHUX
Habasku ce ociisapyje y yupasHom Hocilyiiky u yupasxom ciopy. Komucuja
3a jasHy HAGABKY HAPYHUOUA BPUIU TPETIXOgHY Tiposepy 3axitie6d 3a 3auliU-
iy upasa: ymephyje ga nu je 3axities ypegan, 6naiospemeHo iogHeil u iog-
Helll 0g oenauithenol nuya, anu moxe U ga yceoju 3axiies axko je OCHOBAH U ga
obycimiasu tiociliyilax 3awiniuitie ipasa ako je 3axiies uosyueH. Peiyonuuxa
KOMUCUjA 30 3AWTHUTTY UpAsa y HOCTLY AUUMA ja8HUX HAOABKU 0gLyUyje 0 3ax-
iiesy 3a 3AWTHUTTY UPA6A 3aKbYUKOM UNU peudervem. 3aKbyuKom 00ycitiasma
dociiyiak u ogbauyje 3axitieé axo je HeypegaH, HeOnaiospemer UnU U3jasmeH
o0g Heoenauthenol nuya. Pewerem yceaja 3axiiies, 0gbuja 3axitiesé Kao HeOCHO-
éaH, u towephyje unu donuwimasa 3akmwyuax Komucuje napyuuouya u Yapase
3a jasHe Habaeke. YipasHu cyg y yiupasHom cilopy ognyuyje o 3aKOHUOCITU
ognyka Koje je gonena Peiiybnuuxa komucuja, a apomiue ogpeheHux ognyxa
Yipaenoi cyga ce mosce ilogHeitiu 3axiiieé 3a tipeuciuiniuéarbe cygeke ognyxe
Bpxosnom kacavyuorom cygy.

Kmwyune peuu: 3awitiuitia tipasa, jaéue Habasxe, Komucuja napyuuoua, Pe-
iybnuuka komucuja, Yiapasru cyg, Bpxosru kacayuoru cyg.
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I YBop

TToc/te 4eTBOPOTOANIIIbE TIPUMeHe 3aKOHA O jaBHUM HabaBKama' (y
mabeM Tekcty: ctapu 3JH) koju ce mokazao HeeMKAaCHUM M HeNEIOTBOP-
HJM, TTOpeJ, OCTAJIOT U Y Jie/ly 3allTUTe IIpaBa MOHyhava U jaBHOT MHTepeca,
kpajem 2012. rouHe je OHET HOBM 3aKOH O jaBHMM HaGaBkama’ (y Jarbem
texcTy: HoBM 3JH) Koju je ctynmo Ha cHary 6.1.2013. ropuHe, a mpuMemyje
ce ox 1.4.2013. roauHe, ocuM ofpenadba wiaHa 78 Koje ce OZHOCe HA jaBHU
perucrap nmonyhada, a koje ce npumemnyjy of 1.9.2013. rogune. ITopen Huza
HOBMX pelllerba, BE3aHUX 3a CaM IOCTYNaK jaBHMX Ha0aBKV, OBaj 3aKOH
Cafp>XM U 3Ha4YajHe HOBMHE Y OOIaCTM 3aLITUTE IpaBa y IOCTYIKY jaBHUX
HabaBku. Hajmpe y mocTynky xoju ce Bopu npen Komucujom 3a jaBHy Ha-
6aBKy Hapyuuona jaBHuX HabaBku (y masbeM Tekcry: Kommcuja Hapyunona),
a 3aTUM ¥ y IIOCTYIIKY KOju ce BOAM Ipep Permy6mmykoM KOMUCKjOM 3a 3a-
IITUTY IIpaBa y MOCTYIIIMA jaBHUX HabaBKu (y fa/beM TeKcTy: Pery6mmuka
Komycyja). Pemema Koja ce TMYy MOKpeTamba YIPAaBHOT CIIOpa YITITABHOM CY
3ap>KaHa, JOK HOBUHY IIpeicTaB/ba MOTyhHOCT OKpeTama YIpaBHOT CIIopa
IIPOTUB Ofi/TyKe OpraHM3allje HaJjIeXkKHe 3a 3allTUTY KOHKYpeHIje KOjoM je
noHyhady, 0HHOCHO 3aMHTepeCcOBaHOM JIMIY M3pedeHa Mepa 3abpaHe ydemrha
y HOCTYTIKY jaBHe HabaBKe.

II 3amTHTa MpaBa y yIpaBHOM IOCTYIIKY

3amTuTa MpaBa y MOCTYMIMMA jaBHUX HabaBKM OCTBapyje ce MOJHO-
IIeEM 3aXTeBa 3a 3amTUTy npasa. O saxTeBy ommyuyjy Kommcuja nHapyunona
i Pery6miraka KoMycHja, o IpaBMIMMa IIOCTYTIKA TIPONMCAHNX 3aKOHOM
0 jaBHMM Hab6aBkaMa. Ha murama moctymnka koja Hucy ypebeHna TiM 3akoHOM,
CXOIIHO Ce TIPUMetsyjy ofipenibe 3aKOHa O OTTITeM YIPABHOM TIOCTYTIKY.

1. AKTMBHA neruTNManmja

Jledunnimja mogHOCKOIA 3aXTeBa 3a 3aIITUTY IpaBa y MOCTYNIMMA
jaBHMX Ha0aBKM, OHOCHO JINIIA KOje MMa aKTVBHY JIETUTMMALIUjy Y TOM IIO-
cTymnky, o ctapom 3JH je ctBopuna Benuke nmpobneme y mpaxcu. Oppen-
6oM wraHa 106 cTaB 1 TOr 3aKOHa je 6MIO IPOINCAHO fla 3aXTEB 3a 3AIITUTY
IpaBa MOXe Jia TIOIHEeCE CBAKO JIMIlE KOje MMa MHTepeC Ja 3aK/by4y YTOBOP
0 KOHKpeTHO] jaBHOj HabaBuu. Kako Huje 6mno medmHmcano mocrojawme
MHTepeca 3a 3aK/bydeme YyroBopa, YIpaBHU CyJ je, opaydyjyhu y ympas-

1 3akoM o jaBHuM HabaBkaMa (Crysxbenu inacnux PC, 6p. 116/2008).
2 3akoH o jaBHuM HabaBkaMa (Cnysxbenu inacnux PC, 6p. 124/2012).

3 3akoH o ommTeM ynpaBHOM NocTynky (Caymbenu inacnux CPJ, 6p. 33/97 n 31/2011 n
Cnysmbenu inacuux PC, 6p. 30/2010).
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HOM CIIOPY IIO TY>KOU IIOJHOCHOLIA 3aXTeBa 3a 3aLITUTY IIpaBa Ynji je 3ax-
TeB ofibaveH of cTpaHe PenmyOmmuke Komucuje 3060r HeTOCTaTKa aKTUBHe
TeTUTMMAIIVje 3a MOJHOLIEhe 3aXTeBa 3a 3AIUITUTY IPaBa, U3PA3NO MPAB-
HM CTaB Ja ,JMHTepecC 3a 3aK/byuere yroBopa y IOCTYIKY jaBHe HabaBKe
UMa JIuIle Koje je OCTBapu/IO IpaBo Ha yderrhe y IOCTYIKY jaBHe HabaB-
Ke UCTyIhereM yCoBa 3a yuenthe y Tom nmoctynky“* OBaj crap Ynpasror
cyna Huje npepasubeH, jep HOBYM 3aKOH O jaBHMM HabaBKaMa YBOAM I0jaM
3aHTePeCOBAHOT /IMIa-Kao OBIAIINeHOTr IIOJHOCHOIIA 3aXTeBa, Koju gedu-
HHUILIe YIIPAaBO Ha Taj HA4MH.

Haunme, HoBuM 3]JH je eKCIVIMLIMTHO NMPONMCAHO KO CBE MOXKe Ja IOf-
Hece 3aXTeB 3a 3alITUTY IIpaBa U jjate Cy AeduHMIMje YIOTPeO/beHUX U3-
pasa. [Ipema 0oBOM 3aKOHY 3aXTeB MOXe fla ITOJHece:

- floHyhau — nuIe Koje Y MOCTYIKY jaBHUX HabOaBKM IOHYAM fo6pa,
Hpy>XXame YCIyra Win usBobheme pajoBa;

- HogHocunay, tipujase — NnIe Koje je y MpBoj Pasu pecCTPUKTUBHOT
HOCTYIIKA, KOHKYPEHTHOM JAVjaJIOTy WIN y KBaIN(UKAIVOHOM II0-
CTYIIKY IIOIHEJIO TIPYjaBy;

- Kaugugatmi — nulie KoMe je y pBoj ¢asy peCTPUKTUBHOT U KBajM-
(PUKAIVOHOT MOCTYIIKA, OJHOCHO KOHKYPEHTHOT AMjajiora IpyusHa-
Ta KBa/MupuKaumja; u

- 3auHiliepecosaHo nuye — CBAKO JINIle Koje MIMa MHTepec [ja 3aK/bydn
KOHKpeTaH yroBOp O jaBHOj HabaBIN.

Hakne, n mo HoBoM 3JH ocTaje fga ce oLieHN y CBAaKOM KOHKPETHOM
CITy4ajy, IPMMEHOM LUTUPAHOT YCBOjEHOT IPABHOI CTaBa YIIPaBHOI CyHa,
Koje /IuIie MMa CTaTyC 3aMHTEPeCOBAHOT JIMIA Y IOCTYIIMMA 3alITUTE Ipa-
Ba, IIa CaMVMM TMM ¥ aKTMBHY JIETUTMMANVjy 3a IIOJHOLIEIbE 3aXTEBA 3a 3a-
IITUTY IIpaBa.

HoBuny npencrasba 1 pelemne IpeMa KOMe akTUBHY TeTUTUMaLNjy Y
HOCTYIKY 3alITUTE IPaBa UMajy U:

— 1lOCTI06HO Ygpyxcerve, y MMe HaIlpell HaBeJleHUX JINIIa;

Yipasea 3a jasHe Habasxke;

Hprcasna pesusopcka uHciiuimlyyuja;

jasHu tipasobpanunay; n

ipahancku HAG30pHUK.

OBu OpraHy HUCY OY>KHU [1a IIOAHOCE 3aXTE€B 3a 3alUTUTY IIpaBa Ha
3aXT€B HEKOI' O NPETXOAHO HaBENECHUX J/NMIA, YKOIMKO Ta JINIa HUCY MC-
KOopucTtuia CBOje IIpaBO Ha IIOJHOIIECIHE 3aXTEBA.

4 Tlpecypma YmpasHor cyga 10 Y 11945/10 op 2.6.2011. ropuHe.
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ITo npBu mmyT ce y HoBoM 3]JH cpehemo ca nojmom ipaharcku nagsop-
Hux. To je nuIie U3 pefla UCTAKHYTUX CTPY4YbaKa y 00/1acTV jaBHUX HaOaBKN
mn 0671aCTy Koja je y Be3u ca IIpeMeTOM jaBHe HabaBKe, OHOCHO YApY>Ketbe
Koje ce 6aBM jaBHMM HabaBKaMa, CIIpeyaBambeM KOpYyILuje umm cykoba 1MH-
Tepeca, Koje HajITIefa IOCTYIaK jaBHe HabaBKe 4yja je IMpoLiebeHa BPEJHOCT
Beha op 1.000.000.000 nuuapa. [pabaHckor Haf3opHNUKA MMeHYje YiipaBa 3a
jaBHe HabaBKe, a HApy4M/Iall He MOXKe IIpe UMeHOBama IrpahaHcKor Hajg3op-
HMKA J]a TIOKpeHe IIOCTYMHaK jaBHe HabaBke. Ilopen mpyrux osmamthema u
ob6aBesa, rpabaHcKM HaI30pHMUK je oBnamheH 1 Ja ITOKpeHe IOCTYIAK 3a 3a-
IITUTY TIpaBa npep PenmyOnmmakoM KOMUCHjoM.

2. PokoBHu 3a OJHOLIEHE 3aXTeBa

[Ipema onpen6bu wiana 207 ctaB 1 crapor 3JH 3axTeB 3a samtury
npaBa ce MOJHOCHO HAapy4MOIly jaBHe HabaBKe KOji je O 3aXTeBYy OTydIMBAO
y TIpBOM cTemeHy, mTo he pehn na je Hapyumnan jaBHe HabaBKe y IMOCTYI-
Ky 3allTMTE IpaBa MMao IIPAaBHM IOJI0)KAj MPBOCTENEHOr opraHa. IIpema
oppen6bu yrana 149 cras 1 HoBor 3JH, 3axTeB 3a 3aITUTY IpaBa ce MOZHOCU
Penry6mmukoj koMycuju, ¢ TUM IITO Ce jefaH IMpYMepakK 3axTeBa Ipefiaje Ha-
pyumoly, a jenaH npumepax Permy6mmukoj komucuju.

3axities 3a 3awiiuilly Upasa Kojum ce ociopasa epciia Hociiyiika,
cagprcuna 1o3usa 3a togHoulerwe tonyga uiu KOHKypcHe goxKymeHudauuje
cmattipahe ce OnaiospemeHUM aKo je UPpumweH 0g CcUipaHe HAPYHUOUA
HAjKAcHUje cegam gana ipe ucitieka poxa 3a iiogHouierve oHyga, a y uociiyii-
Ky jasHe Habaske mae 8pegHOCIIU U K8ATUDUKAUUOHOM HOCTILYTKY, A KOju je
Hpummer 0g ciipare HApyuuoua wipu gana tpe ucilieka poxa 3a iogHouierve
ioHyga, 6e3 063upa Ha HawuH gociiasmarba. Mehytum, oBa onpenba ce He
IpuMebyje y CIydajy Iperopapadykor IOCTyINKa 6e3 o0jaB/pMBama MO3MBA
3a TNOJHOIIEIbE MOHYAA, aKO IMOJHOCK/IAL, 3aXTeBa M/IM Ca UM IIOBE3aHO
Jile HUje Y4eCTOBAJIO y TOM IOCTYIIKY. BakHO je HallOMeHyTH [la y OBOM
CTy4ajy 3aXTeB 3a 3aIUTUTY IIpaBa MOpa OMTY NIPUM/bEH Off CTpaHe Hapy-
4JOIa Y OCTAaB/BEHOM POKY, LITO 3HAYM Jja HeMa MecTa IIPMMeHN ofipenaba
0 JOCTaB/balby 13 3aKOHA O OILITEM YIPABHOM IOCTYIIKY, IIpeMa KOjIMa ce
[AaH Mpefiaje MICMEHA MOIITY CMaTpa JaHOM IIpefiaje OpraHy KojeM je ImucMme-
Ho ynyheHo.

ITocne poHolema OfyIyKe O JOfieNl YrOBOpa, OJIyKe O 3aK/byyemy
OKBMPHOT CIIOpa3yMa, OJ/IyKe O Ipu3HaBamy KBa/mnpukamuje 1 ofjIyKe o
o0ycTaBM IIOCTYIIKA, POK 3a MOJJHOLIEHE 3aXTeBa 3a 3alITUTY IIPaBa je JeceT
laHa Of JjaHa IpujeMa OfIyKe, a y CIy4ajy jaBHe HabaBKe Majie BPEHOCTH je
IeT /JaHa Of laHa IpyjeMa OfTyKe. Y C/Iy4ajy IPUroBapadkor IOCTynKa 6e3
o6jaB/pyuBama MO3MBa 3a IIOJHOLIEHE IIOHYMA, POK 3a IOJHOIICHE 3aXTeBa
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3a 3aIITUTY IIpaBa je JieceT aHa Off JaHa O0jaB/bMBaIba OITYKE O JIOfEIN
yrosopa Ha IlopTany jaBHMX HaGaBKIL.

Mako ce HauenHO Mo)ke pehu ma ce 3axTeB 3a 3aIITUTY IpaBa MOXe
HOJHETY Y TOKY LIeJIOT IOCTYIIKA jaBHe HabaBKe U IPOTUB CBaKe pajimbe Ha-
py4mona, 3axiliesom 3a 3auiiiuiily upasa ce He Moiy ociiopasatiiu pagrwe Ha-
pyuuoua tpegyseitie y HocHiyiKy jasHe Habaske ako cy HUOGHOCUOUY 3axXiliesa
6unu uny Moinu Ouitiu Ho3HAMIY PA3/I03U 3d Hei060 HogHouletve pe UcilieKa
poka 3a tiogHowierve 3axitieéd, a UOgHOCUNAY, 3axiliesa ia Huje tiogHeo tipe
ucttieka woi poxd. AKO je y ICTOM IIOCTYIKY jaBHe HabaBKe IIOHOBO ITOJHET
3aXT€B 3a 3AIITUTY MpaBa Off CTpaHe MCTOT MOJHOCKOIIA 3aXTEBA, Y TOM 3aX-
TEBY Ce He MOiy ociiopasaitiu pagree HAPy4UoOua 3a Koje je ogHoCunay, 3Hao
UnU je Moiao 3HATU UPUIUKOM TOGHOULIEeA TiPpeilix0gHOol 3axiliesa.

3. IlocTryname Hapy4moIna 1o 3aXTeBy

Hosum 3JH je meraspHO ypebeH mocTymak mo 3axTeBy 3a 3aIUTUTY
IpaBa, M je, CaIJIaCHO HABENEHOM, IIPEM3HO VM TaKCAaTUBHO HAaBEJEHO Ja
3aXTeB CaJ[PXKI:

1) Hasue u agpecy iogHOCUOUA 3axilieda U nuUe 3a KOHIAKI;

2) Haszue u agpecy HApy4uouad;

3) dogatixe o jasHoj Habasuu Koja je tpegmeiii 3axitieéd, 0gHOCHO O
0g7yyu Hapy1uoya;

4) nospege tipoiiuca kojuma ce ypehyje iocitiyiax jasHe Habaske;

5) uurweHule u gokase Kojuma ce iospege gokasyjy;

6) womiepgy o yunamiu wwaxce u3 unana 156 3axkowa;

7) womnuc ogHoCUoua.

ITpoBepy fma nu NOJHETH 3aXTEB Cafp XM CBE IUTO je HAaBElEHO, Kao
U IIPETXOAHY NPOBEPY 3aXTeBa Y CMUCIY OIarOBPEeMEHOCTH U U3jaB/bMBarba
of cTpaHe opnamhenor ymua, npema HoBoM 3JH Bpum Komucuja 3a jaBHy
HabaBKy Hapyumona. Jlako je oBMM 3aKOHOM IpBM IYT IIPONUCAHO KOjN je
OpraH, OHOCHO TeJI0 KOJ Hapyd4uola opjlamheHo U Ha[JIeXXHO fla OfTydyje
y HOCTYIIMMa jaBHUX HabaBKM, I1a U y IOCTYIIKY 3amTuTe mpasa, Komucnja
Hapy4uola je y 3aKOHy IIOMEHYTa CaMO y WIaHy 54 KOjuM je IIPOIICaH Io-
CTymak o6pasoBama, CacTaB, OBJallhema M HAuUMH pajia. Y CBUM OCTaIMM
oppenbama HoBor 3JH, Koje ce Tu4y fiefla MOCTYIKa jaBHe HabaBKe KOju
ce CIpoBOAY KoJ, Hapyuuola, HoBu 3JH mosHaje camo Hapydmolna, a He U
Komucujy 3a jaBHy HabaBKy. Crora cMaTpaM jia je Hy>KHO Jja Ce OBOM IIUTAY
IIOCBETH Jy>KaHa IaXKma, jep of 3aKoHMTOoCTu paja Komucuje Hapydmona
3aBUCH 3aKOHMTOCT LIeJIOT ITOCTYIIKA jaBHe HabaBKe.
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ITpema oppen6u Beh momenyTor unana 54 Hoor 3JH mocrynak jaBHe
HabaBKe cipoBozi KoMucuja 3a jaBHy HabaBKy Kao KOJIeTMjaTHU OpPraH Kora
obpasyje pelemeM Hapyumnan. Opran Hapy4rola Koji je Hafi/leXkaH fia Jjo-
Hece OfTyKy O IIOKpeTalby MOCTYIKA jaBHe HabaBKe, HA/lTIeXXaH je fla loHece
u pelrere 0 obpasoBamy Komrcuje. To ynyhyje Ha sak/pydak fa ce 3a cBa-
Ky KOHKpETHY jaBHY HabaBKy o6pasyje moce6Ha KOMICH]ja, OFHOCHO Jia HIje
ped 0 CTaTHOM PaJHOM TeTy.

KoMmucuja Hapyumona uMa Tpu 4WiaHa M TPM 3aMe€HMKa, Off KOjUX je
jemaH CIy>XOeHVK 3a jaBHe HabaBKe MM JMIEe Ca CTeYEHMM OOpa3soBambeM
Ha IIPaBHOM (paKy/iTeTy, Ha CTyAMjaMa APYTOr CTeleHa (AMIUIOMCKe aKafieM-
CKe CTy[iMje — MacTep, ClleUMjalnCcThyde aKaJleMCKe CTyAuje, CeljaTncTuie
CTPYKOBHE CTyAMje), OFHOCHO HAa OCHOBHUM CTyAMjaMa y Tpajamby oOf
HajMame 4YeTUpu rofuHe. AKO je IpolleeHa BPENHOCT jaBHe HabaBKe
Beha o 9.000.000 nuHapa, cryXOeHMK 3a jaBHe HabaBKe je 00aBe3HO WIaH
komucuje. Ocranyu wiaanosu Komucuje Hapydmona Cy jnuia 3amocieHa Kof
Hapy4uola Koja MMajy oproapajyhe crpyuHo obpasoBame U3 06macTu u3
KOje je MpajMeT jaBHe HabaBKe, a aKO HapydywuIal HeMa TaKBO 3alOCTIEHO
7Le y KOMUCH)Y Ce MOXKe MMEHOBATH U JIMIe KOje HMje 3aIllOCTIEHO KOfi Ha-
pyunona. Mehyrum, y Komucnjy Hapyunorja He Mory 61Uty MMeHOBaHa JIUIia
3aII0C/IeHa, OFHOCHO aHTa)KOBaHa KOJI /IMIa KOjeM je OBEpeHa M3pajia KOH-
KypCHe JOKyMeHTalyje, Kao HI JIMIja KOja MOTy OMTH y CyKOoOy MHTepeca 3a
KOHKpeTaH IIpefiMeT jaBHe HabaBKe.

Bynyhu na je Kommcuja Hapyumona jenyrHa Hafjle)kHa Jja CIIpOBefie
IOCTYIIAK jaBaHe HabaBKe, ofpeheH y omlyunm o IOKpeTamwy IOCTYIIKA, U
OZITOBOPHA 3a 3aKOHUTOCT CIpoBoberma TOr MOCTyIKa, opyamhema u 06a-
Be3e KoMucuje ¢y npenusHo pebunncany HouM 3JH. [Ipema oBoM 3aKoHY
Komucuja napyunona:

1. apuiipema KOHKYPCHY GOKyMeHIAuUjy, oindace 0 jasHum Habas-
Kama, usmeHe unu goiyHe KOHKYypcHe goxymeHillauuje, gogailive
unpopmayuje unu objawreerva y 6e3u ca ipuipemaroem HoHyga unu
ipujasa

ouwleapa, tipeinega, oyeryje u paniupa onyge unu ipujase;

8ogu upeiosapauku UoCHLyuaK;

cavurasa HucMeHU U3eelitiaj o ciipy4uHoj oueHu oHyga;

NS

uputipema tpegnoi ognyke o gogenu yiosopa, upegnoi ognyke o
3aKmwy4ery OK6UPHOT ciiopasyma, Upegnoi ognyke o o00yciiasu
dociiyiika jasHe Habaeke, Kao u Upegnoi ognyke o UPpU3HABAHY
keanugpukayuje;

6. ognyuyje tiosogom HogHewlol 3axiiesa 3a 3auiiuily ipasa;
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7. upegysuma gpyie pagrbe y UOCHLYUKY Y 3A8UCHOCHIU 0g 8pcilie 1o-
ciiyiika u tipegmeitia Habasxe.

Ocum Tora, MCKby4InBo Cy yraHoBY KoMucuje Hapyunoria osamthesn
3a KOMYHMKAIIJjy ca 3aMHTEPECOBAHNM IMIVIMA U TIOHyDhaunma.

W3 mo cajla HaBe#eHOT BUILE je HETO jaCHO Ja IOCTyNaK jaBHMX Ha-
6aBKM KOJ, Hapy4MoLia y Lie/IHU CIPOBOAM MCK/BYy4unBo KoMucuja 3a jaBHY
Ha0aBKy, KOja y TpaHMI}aMa CBOje HA[IOKHOCTI OJ/Iydyje M IIOBOJZOM IIOf-
HeTOT 3aXTeBa 3a 3allTUTY IIpaBa, 1a CMaTpaM HeOIPaBJAHUM fia Ce Y a/beM
TEKCTy 3aKOHA 32 HOCMOL[A CBMX aKTVMBHOCTH U JOHOCKOL]A Of/TyKa YMECTO
nojma ,Komucuja 3a jaBHy Hab6aBKy“ KOPUCTH IOjaM ,Hapydmian, a mpe
CBera He y IOCTYIIKY 3alITUTe TIpaBa oHyhava 1 jaBHOT MHTepeca.

[Tocryname Kommcuje Hapyunora o ogHeTOM 3aXTeBY 3a 3aIUTUTY
npaBa noHybhava 1 jaBHOr MHTepeca, NOYNbe IIPOBEPOM YPEHOCTH IOfHe-
TOT 3axTeBa U npeTxofHoM nposepoM. Hosu 3JH je 3apgpikao cTapa pememsa,
na he y crydajy ga mogHeTu 3aXTeB He Cafip)K1l HeKe Off HaBeJeHNX IofaTa-
Ka, Komucnja Hapyunona 6uru ny>kHa fa 6e3 ofjiarama IIo30Be OJHOCHOIA
3axTeBa [la Y POKY [0 IBa JlJaHA JOIYHU 3aXTeB, OfTHOCHO Jja Ta Ypeay TaKo
fla ce IO BeMy MOoKe moctynaru. Ilocmenmia HemocTynama nam Hebmaro-
BPEMEHOT ITOCTYIamka M0 IO03VBY 33 JJOIYHY 3aXTeBa je ofbalBame 3aXTeBa
3ak/py4koM Komucuje Hapyunona.

YKONMKO je 3aXTeB Off Mo4eTKa 610 ypefaH, WM je y IOCTYINKY IOo Io-
suBy Komucuje Hapyunona ypeben, ogaocHo fomymen, Komucnuja Hapydno-
Ila VICTIUTYje TIOHeTU 3aXTeB, OJJHOCHO IpOBepaBa fla /iU je TOJHeT 6yaro-
BpeMEHO U Off OB/IAIINeHOT JINIIA, Tj. TMIA KOje MMa aKTUBHY JIETUTUMAIVjy
y IIOCTYIKY 3amuTuTe mpasa. He6maroBpeMeH 3axTeB, Kao U 3aXTeB M3jaB/beH
op HeoBnamhenor nuia, Komucuja Hapyunona he opbanmtu 3axpydxom.
[IpoTus 3aKk/pyuyka KOjuM je ofbadeH 3aXTeB 3a 3alITUTY IIpaBa Kao Heype-
llaH, He6/laroBpeMeH WM U3jaB/beH Off HeoBNamheHOr JNIa, MOJHOCKIALL
3aXTeBa MOXXE€ Y POKY Off TpM JaHa Off JlaHa IpujeMa 3aK/by4yKa, IIOJHET
xajnby Permy6nm4koj KOMUCHjM ¥ KOMHUjy >ajnbe MCTOBPEMEHO JOCTaBUTH
Hapy4MoILYy.

MebyTtnum, nocrymame Komucuje Hapyumoma Iocie IIPeTXOIHOT
UCINUTUBamba 3axTeBa 1o HoBoM 3JH ce 6UTHO pasiuKyje of IMOCTynama o
crapom 3JH. Y cknapy ca HoBum 3JH Kommcuja Hapy4mona je fy>xHa fa, y
POKY Off IIeT JlaHa Of] IIpMjeMa yPeIHOT 3aXTeBa 3a 3aIUTUTY IpaBa, HOCTYIN
Ha jejaH off cnefehnx HaumHa:

1. pewservem yceoju 3axities — y KOM CIIy4ajy pellere JOCTaB/ba MOJ-
HOCHOL]y 3aXxTeBa, MoHybaunMa u Pemy6mmdkoj koMucuju, y poxy
Off TP [JaHA Off laHA JOHOLICHHA;
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2. ga gocitiasu 0giogop Ha 3axiles U KOMUNEHY JOKYMEHIUAUU]Y U3
iociyiika jaeHe nabasxe PeilyOnu4koj Komucuju pagu ogny4usara
0 3axitiesy 3a 3aWHULIY tipasa — y KOM CIy4ajy je Jy>KHa Ja I1cMe-
HO, Y POKY Off TPU JaHa Off JaHa J0CTaB/barba 3axTeBa Perry6mmakoj
KOMMCHjI, 06aBeCTH IMOJHOCUOLIA 3aXTeBa;

3. ga obycimiasu Hociiyiak 3awiiiiuitie Upasa — YKOIVKO IPUMM IVIC-
MeHO obaBellTere MOJHOCKOIA 3aXTeBa O IOBJIAYEIbY 3aXTeBa 3a
3aIITUTY IIpaBa.

Cazla ce mocrap/ba INUTalke MpaBHOr monoxkaja Kommcuje Hapyumo-
IIa y IOCTYIKY 3alITUTE IIpaBa y jaBHUM HabaBKaMa ¥ CIefiu 3aK/bydyak Aa
Kommcuja Hapyumona, kao un y crapom 3JH, xaga ogny4yje o 3axTeBy 3a 3a-
IITUTY paBa, 6MI0 fja ra opbalfyje um ycBaja, MMa IpaBHM [OIOXaj IIPBO-
crenieHor opranHa. OBo cTora LITO je y c1y4ajy ofbadaja 3axTeBa 3a 3alITUTY
IpaBa caM 3aKOHOJaBal] IIPeJBI/ie0 IIPaBo Ha >kanby Permy6mirakoj kommcujn
— Kao IPYrOCTeIIEHOM OpPIaHy.

3akoHOM Huje mpezBubeHO fla ce MPOTUB 3aK/by4Ka O OOYCTaB/baIbY
IOCTYyNIKa MOXe W3ajaBUTH >Kanba Permy6nmukoj KoMucuju, amm Huje
npenBubeHo Hu ga je xanba uckmpydeHa. Ogpen6om wrana 212 cras 1 3a-
KOHa O OIIITeM YIIPaBHOM IOCTYIIKY, KOji Ce y IOCTYIKY 3alITUTe IIpaBa
CXOJJHO IIpUMebYje Ha OCHOBY ofpefde wiaHa 146 craB 6 Hosor 3JH, mpomu-
CaHO je Jja ce IPOTUB 3aK/byyKa MOXKe 3jaBUTI IOoceOHa Kamba caMo Kaja
je TO 3aKOHOM M3pMYNTO IpenBuheHo, a oxpendoM wiana 121 craB 5 ucTor
3aKOHa je IPOIMCAHO i je IIPOTYB 3aK/by4yKa KOjUM ce 00ycTaB/ba IOCTYIAK
momyuTeHa nmoce6Ha xanba. Kako HoBu 3JH He cagpxm oppenbe o xxanbu
Ha 3aK/by4aKk O 00yCTaB/barmy IIOCTYIKA, CMATPaM Ja Y OBOM CIy4ajy MMa
MecTa CXO[fHOj IpUMeHM ofpefaba 3akoHa O OIIITEM YIIPaBHOM IIOCTYIIKY,
C TUM fia 6M y TOM CITy4ajy pOK 3a IOfjolleme >kajbe 610 TpM JaHa Off JaHa
npujeMa 3aK/by4Ka, Kao M y OCTaIMM CydajeBuMa y Kojuma je Hosum 3JH
»anba MpOTMB 3aK/by4yaka npensuheHa.

Hosum 3JH raxohe Huje mpommcaHo Koje je IpaBHO CPENCTBO JiO-
IylITeHO IpoTuB ofnyke Komucuje Hapydmolia KojoM je yCBOjeH 3aXTeB 3a
3alITUTY TIPaBa, IIa M y TOM CIy4ajy CMaTpaM Jia MMa MeCTa IpUMeHM 3aKo-
Ha O OIIITeM yIPaBHOM IOCTYIIKY, OfHOCHO ofpenbe wiaHa 213 craB 1 Tor
3aKoHa, NpeMa K0joj IPOTUB pellera JOHETOT y IPBOM CTENEHY CTPaHKa
¥Ma IpaBo Ha >anby. OBo ¥ cTora IITO 6M MCK/bydereM IpaBa Ha >Kanly
6mno noBpeheHo ycTaBHO IpaBO IOFHOCUIIAIIA 3aXTaBa 3a 3aLITUTY IpaBa
Ha IIpaBHO CPECTBO, 3ajeM4eHO ofipenboM wiaHa 36 craB 2 YcraBa Pemy-
6nuke Cpbuje, mpeMa K0joj CBaKO MMa IPaBO Ha a0y WIN Pyro MpaBHO
CPEZICTBO MPOTHB OfITyKe KOjOM Ce OIIydyje O BeroBOM IIpaBy, 00aBe3y i
Ha 3aKOHY 3aCHOBAaHOM MHTEPECY.
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Y KOHKpeTHOM CIIy4ajy IpPOTUB pellela KOjUM je YCBOjeH 3aXTeB 3a
3alITUTY IpaBa of cTpaHe KoMucuje Hapyumola, mpeMa ofpef6amMa HOBOT
3JH, Huje moryhe mopHeTy »amby HUTKM KOPUCTUTY HEKO APYTO NPaBHO
CPEZICTBO, HIIp. TYXO0Y Y yIIpaBHOM cIiopy, 6yayhn fa ce ynpaBHuU criop Moxe
HOKpeHyTH, IIpeMa ofpenou wiana 159 cras 2 u 3 HoBor 3JH, camo nporus
omryke Peny6miruke komucuje n Kaja Peny6mraka KoMucuja Huje JoHema 1
JOCTaBWIA OJIyKy y poKoBuMa npensubennm sakonoM. Kako sakoHoM Huje
npensubeHa MoryhHOCT m3jaB/pyBama xanbe, a IPyro IpaBHO CPELiCTBO —
Ty>0a y yIIpaBHOM CIIOpY Ce He MO)Ke IOJJHeT! IpOTHB pellera Komucnuje
Hapy4uolLa, Koji y MOCTYIKY 3alITUTe IIPaBa MMa IPaBHM II0/I0XKaj IPBOCTe-
HeHoT opraHa, Beh camo mpoTus omryka Permy6mmuke koMucuje, MULIJberba
caM Jla y OBOM C/Iy4ajy MMa MeCTa HelOCpeHOj IpUMeHHM ofipeniaba Ycrapa
Perry6nuke Cp6uje, kao HajBumIer IpaBHOT akta Perry6muke Cp6uje, ca kojum
MOpajy OUTI caIrlaCHM CBM 3aKOHV U APYTY OIILITH aKTY KOoHeTn y Perry6mm-
nyu Cp6uju, a Koju CBakoM rapaHTyje IpaBo Ha >xan0y. CaMuM TUM, IPOTUB
oftyke Perrybmrdke komucuje moHeTe 10 xanbu 6mma 6u obesbehena u cyn-
CKa 3allITUTA Y YIPABHOM CIIODY.

4. OpnyunBame Pemyb6nuuke komucuje

Peny6muka KoMucuja je caMOCTalaH 1 He3aBMCaH opraH Pemy6mm-
ke Cpbuje xoju o6esbebyje 3amTuTy mpasa y HOCTYIIMMa jaBHUX HabaB-
Ki. Y OKBMPY CBOjUX HaJUIeKHOCTH, Permybnmuka Komucuja, rmopep ocTa-
JIOT, OfIydyje O 3aXTeBY 3a 3aLITUTY IIpaBa M >KajbM NPOTUB 3aK/bydaka
Komucuje Hapyunora u YipaBe 3a jaBHe HabaBKe.

Peny6muuka Kommcuja MMa IpeficefHMKA ¥ ILIeCT YWIAHOBA KOjU ce
Oupajy Ha mepuop op mer ropmHa. IIpepscenHmk mpencrtapba Pemy6mrdxy
KOMMCHjY, PyKOBOIM HeHUM pafioM 1 0b6aB/ba Apyre IOCIOBE y CKIaflly ca
3aKOHOM, JOK 3aMeHUK IIpe[iCeHMKa, KOra MMeHyje IpelcefHNK U3 pela
yraHoBa Pery0nmuke KoMucuje, caMo IpefcTaBba PemyOnmuky KoMucujy
Y OfCYCTBY IpefcenHuKa. Pefiybnuuxka komucuja pagu u ogny4yje y eehuma
0g Wpu unaxa, a 3a UyHOBANHO 0gnyuusare Ha ceguuyu eeha totipebHo je
apucyciiéo ceux unanosa éeha. OpcyTHor WwiaHa Beha Mo)ke 3aMEeHUTH TIpef-
cepHMK Perry6mmuke KoMmcuje nam 4iaH u3 gpyror Beha kora ogpenu mpes-
cemHuK Perrybmruke xommcuje. Kako 3akoHOM HMje IpommcaHa KBanmnupuko-
BaHa BehMHa 3a JOHOLIEHme OfTyKa, MOXKe Ce 3aK/bYUNUTH 4 je 3a JoHoulerve
ognyka eeha gosomwHa tipocitia 6ehuxa, OGTHOCHO JIa 3a OJJIYKY I7Iaca JBa Of
TpM IPUCYTHA WiaHa Beha.

Hauun papa Peny6nmuke komucuje 6mmke ce ypebyje, kao u mmo cra-
pom 3JH, ITocnoBamkoM o pagy Penmybmrake koMucuje, Koju 5o U3pazie OBOT
paja jour Huje 6MO HOHET MAKO je IMPOTEKA0 POK 33 HErOBO HOHOLICHE —
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TpU Mecella Off laHa CTyIlalba Ha CHary 3akoHa. HesaBucHo of Tara, cam 1o-
CTyNaK 3allTUTe IpaBa Ipel PemyOmmdkoM KOMMICHjOM je 3aKOHOM JOCTa
IeTa/bHO ypebeH.

[Tpema oppen6u unana 154 Hosor 3JH, HaKOH HpujeMa 3axTeBa 3a 3a-
wTuTy npasa of Komucuje Hapyunorna, Penybnmuka koMmucuja je fy>kHa ia y
PpoKy og itipu gara yTBpAM [a JI:

1) je 3axiiies 3a 3awitiuiiiy ipasa uogHei y poKy;

2) niogHocunay, 3axiieéa UmMa AKUBHy neTUTHUMALU]Y;

3) 3axiuies cagpiu cee obasese tiogaitike u3 unana 151 3akoua.

Tlake, moctyname Peny6mirake KoMucuje je MAEHTUYHO KAo ¥ MOCTY-
name Komucuje Hapyunola y npeTxogHOj IpoBepy 3axTeBa, ma he u Pemy-
O/1M4Ka KOMUCHUja, YKOIMKO je 3aXTeB HeypefjaH, OJHOCHO He CafpKU CBe
obaBesHe mojjaTke 13 WwiaHa 151 3akoHa, O3BaTH MOJHOCUOLIA 3aXTeBa Ja
3aXTeB 3a 3alUTUTY IIpaBa JOIYHM y POKY Of JBa JlaHa.

Y cny4ajy fa IOZHOCKIIALL 3aXTeBa Y HaBeIeHOM POKY He JIOIyHN 3ax-
TEB 3a 3aIITUTY MPaBa, [a je 3aXTeB 3a 3aIUTUTY IIpaBa MOFHET IO IPOTEKy
3aKOHOM IPOIIMCAHOT POKa-HeOIaroBpeMeHo, MIN Jia je TOJHET Off CTpaHe
HeosnamheHor nuia, Pemry6nuuka kommcnja he sakpyukom opfdanmty 3ax-
TEB 3a 3aLITUTY IpaBa.

Perry6miuka komucuja he 3ak/bydkoM 06ycTaBUTU MOCTYTIAK HA OCHO-
BY IICMEHOT O6aBeIITeha O OfyCTajary Off 3aXTeBa 3a 3aLITUTY IpaBa Ipe
JIOHOIIEeba OJ/TyKe, ¥ ONOALNTH >Kaby Kao HeJONyLITeHY, HeO/laroBpeMeHy
VI 3jaB/beHY Off CTpaHe HeoBmamheHor M.

Kapa opmyuyje y Meputymy o 3axTeBy 3a 3aIUTUTY IIpaBa, Peilybnuuka
Komucuja ofIydyje peuiervem KOjUM:

1) yceaja 3axities 3a 3awiliuilly Upasa u, y ueAUHU UAU GeTUMU4HO,
HOHUWMITIA6A TOCTLYTiAK jaéHe HAbA6Ke, YKOIUKO je 3axilies 3a 3a-
WIHUIYy tpasa 0cCHO8aH;

2) ogbuja 3axiiies 3a 3aUUTAY TPABA KAO HEOCHOBAH;
3) doinephyje unu wonuwiasa saxmwy4ax Komucuje Hapyuuoya;
4) nomephyje unu toHuwiniasa 3akwyyax Yipase 3a jasHe Habaske.

ITpu ToM je my>XHa [ja O 3aXTeBy 3a 3aIUTUTY MpaBa OIIYy4YM Y POKY
on 20 gaua oOff JaHA IIpMjeMa YPeJHOr 3aXTeBa 3a 3aLITUTY IIpaBa, OTHOCHO
HajKacHMje y poKy ofi 30 gaxa Ofi aHa IOJHOIIEba yPESHOT 3aXTeBa, a Y
HapOYMTO ONPaB/IaHMM CITy4YajeBlMa, POK Ce MOXe IIPOLYXUTH 3a 15 gawa.
O >xanbu mpotus sax/pyuka Komucnuje Hapyunorna Pemy6mruka kommcnja je
Iy>KHa Ia OUTy4YM y POKY Of 0CAM gaxa Off JaHa IpujeMa >kanbe, a 0 >xanbu
IPOTUB 3aK/by4Ka YIIpaBe 3a jaBHe HaOaBKe, Y Be3V Ca HETaTUBHOM pedepeH-
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IIOM, Y POKY Off ocam gaHa Of JaHa mpujema fokyMeHTanyje. O6pasmaxyhn
CBOjy OmIyKy, PemyOmmuka komucuja je Ay)KHa Ja HaJIOXM HapydMoOIy
npenysuMame ofpeheHNx pagmu y poKy off Hajoyxe 25 gaua, y cBpXy Ipa-
BVUTHOT ¥ 3aKOHUTOT OKOHYama KOHKPETHOT IIOCTYTIKA jaBHe HabaBKe.

Op1yKy ZOHeTY IO 3aXTeBY 3a 3aLITUTY IIpaBa, OIIYKY IO XajIby Ipo-
TUB 3aK/byuka KoMucuje Hapyunora u ofjIyKy I1o >Kanou IpOTHB 3aK/bydKa
YnpaBe 3a jaBHe HabaBKe, Perry6mudka komiuciuja je my>XKHa Ja JOCTaBU Ha-
pyunony, HOFHOCUOLY 3aXTeBa, u3abpaHoM NoHybady, offHOCHO Yrpasu 3a
jaBHe HabaBKe y POKY Off fielll gaHa Of JaHa JOHOLIEHa I Jla je OMaX HaKOH
JOCTaB/balba CTPAHKaMa y MOCTYNKY 00jaBu Ha MHTEpHeT cTpaHuum Permy-
6mruke komucuje u Ha [Toprany jaBHux Hab6aBky, a Komucuja Hapyunona je
Iy’Ha Jia 0 JOHeToj oty Pemy6mrdke KoMucuje 06aBecT! CBe yYeCHUKe
Y TOCTYIIKY.

IIT YnpaBHO-CyAcKa 3amITUTa

1. Ty:x6a y ynpaBHOM CIIOpY

Crapu 3JH je 610 Beoma IpelysaH y IOITIE[Y YIPaBHO-CYACKe 3a-
IITHUTE, KOjy je MpeABNe0 caMo HPOTUB OAIyKa Pemybnmuke xomucuje fo-
HeTUX Y IOCTYIIKY II0 3aXTeBY 3a 3alTuTy npasa. Oppendom wiana 117 Tor
3aKkoHa je Iperny3HO O6mIo ofipeheHo Koje ofTyKe MO TOM 3aXTeBy JJOHOCU
Penry6mmuka komucuja, a y wiany 118 craB 6 je 6110 IponmcaHo ja ce mpo-
TUB TUX OfTyKa MOXKe TIOKPeHYTH YIPaBHU CIOp, KA0 1 y CIy4ajy #a Pemy-
O/1M4Ka KOMUCHja HItje IOHea 1 JOCTaBIWIA OJJIYKY Y 3aKOHOM IIPOIIMCAaHUM
pokoBuma (ctas 7).

Hosn 3JH mebyTum, crBapa 3abyny. ¥ umany 157 cy HaBefieHe cBe
OfTyKe Koje MOXKe ha moHece Permy6mmuka KoMmmucuja, mma u oHe Koje Perry-
OmyKa KOMMCHja He JOHOCHU II0 3aXTeBY 3a 3aIUTUTY IIPaBa, MAKO Ce OBaj
YJIaH Hajlasy y IOIJIaB/by IOJ, HAa3sMBOM ,2. IlocTymak samrure mpaBa“ Y
yiaHy 159 cTaB 2 je IpOMMCaHO Ja ce IPOTUB OfJIyKe Pery6mmuke komucuje
MO>Xe TIOKPEHYTH YIIPaBHU CHOpP Y poKy of 30 JaHa off JaHa IpujemMa OfIy-
ke. To 61 3HauNMIO Jja Cce MPOTUB CBUX OAyKa Pery6miuke KoMuCHje MOXKe
BOIMTY YIIPaBHU CIIOP, IITO HMje Ta4HO, jep ce MIPOTHUB ofayKe Permry6mmuxe
KOMIICHje TOHeTe Y IPeKpPIIajHOM IOCTYIIKY, CACBUM CUTYPHO He MOXKe IIOJ-
HeTy ympaBHa Ty>k6a. Crora ocraje fja ce, aHaJIOTHOM IIPYMEHOM ofpenada
CTaBa 3 MCTOT YIaHa, yTBPAY IIPOTHB KOjUX ce OfTyKa Perry6mmuke komucuje
MOYKe BOIUTY YIIPaBHU CIIOP.

Onpen6om wiana 159 cTaB 3 je mpommcaHo Aa ce YIpaBHU CIIOP MOXKe
HOKpeHyTI 1 Kafia Perry6mmyka KoMucuja Huje JOHeNMa M HOCTaBUIa OIIYKY
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y poxoBuma npensubennm wianom 158 oBor 3akoHa. POkoBu ¢y oBuM 4ma-
HOM 3aKOHa IpefiBuheHn caMo 3a JOHOIIEHhe Pellierba 10 3aXTeBY 3a 3allTH-
Ty IpaBa, 1o a6y MpoTuB 3aK/byuyka Komucuje Hapyumona u mo >xanbu
IpPOTUB 3aK/by4Ka YIpaBe 3a jaBHe HabaBKe y Be3U ca HeraTMBHOM pede-
peHnoM. Jlaksie, ako je CyficKa 3alITUTA IIpefi YIpaBHUM criopoM o6e36ebhena
y Clyd4ajy HefOHOLIeHa OfIyKe Off CTpaHe PermyOmnuke Komucuje o OBUM
IpaBHMM JIEKOBMMA, YTOJIMKO IIpe je MO3BO/BEHO IOKpeTale YIPaBHOT
CIiopa IpoTHUB OfjIyKa Permy6mudke Kommcuje JOHETUM y MCTUM IPaBHUM
cUTyalujama.

To 6u 3Hauuno ga ce yupasHu ciop moxe HOKpeHY iU UPOMiUE pelierva
Peiiybnuuke komucuje goHemux mo:

- 3axiiiesy 3a 3auiiuiily tipasa;
- anbu Ha 3axmwyuax Komucuje Hapyuuoya; u
- wanbu Ha 3axmwyuax Yipase 3a jasHe Habaske.

Kako pok 3a joHOmIee ofTyke Perrybnmmuke KoMucuje y crydajy kaga
OfTydyje 3aK/by4KOM HUje IpONMCaH ofpenodoM umaHa 158 3akoHa, crefyo
O 3aK/pyyaK ja IpOTUB 3aK/bydka Penmy6miruke koMucuje Huje JO3BO/bEHO
Boheme yIpaBHOT CIIopa, ITO Takohe Huje TavHo.

Y oBoM cry4ajy ce MopaMo mo3BaTy Ha YcTaB Pery6nke Cp6uje xoju
y 41aHy 198 cTaB 2 nponucyje fa 3aKOHUTOCT KOHAYHUX NOjefHAYHMX aKaTa
KOjUMa ce OfiIy4yje O IpaBy, 00aBe3y MM Ha 3aKOHY 3aCHOBAaHOM MHTepecy,
HoJIeXKe TIPENCIINTHBAIY IIPef CYIOM Y YIPAaBHOM CIIOPY, aKO Y ofpeheHom
CIy4ajy 3aKOHOM Huje IpefBubeHa pgpyraumja cymcka samrura. Crmdny
openOy cagp>Xu U 3aKOH O YIPaBHUM CHOPOBI/IMaS y 4IaHy 3 CcTaB 2, Ipe-
Ma KOjOj Y YIPaBHOM CIOPY CyZ, OfIy4yje ¥ O 3aKOHUTOCTU IOjefTHaYHUX
aKara KojiMa ce pelllaBa O IIpaBy, 06aBe3y WM Ha 3aKOHY 3aCHOBAaHOM VH-
Tepecy, y ToITefy Kojux y oxpebeHoM ciydajy 3akoHOM Huje mpensubena
Apyradmja CyfcKa 3allTHUTa.

Jakne, us HasegeHol 6u creguo 3axKwby4aK ga ce UpoMAUE CE6UX OGILy-
ka Petiybnuuke komucuje, goHeiliux o80Jom 3axiiesa 3a 3auiiiuitly upasa y
HoClyayuMa jasHux Habasxku, Ouno ga cy goweiie y popmu 3aKmpy4aka umu
¥y dopmu peuterva, Kao u 0gnyKa goHewiux to Hanbama Upomiue 3axKmwydaxa
Komucuje napyuuouya u xanbama tpoiiue 3akmwyuaka Yipaee 3a jasHe Ha-
6aske y 8e3u ca HelallluBHOM pedepeHI, oM, Mode TUOKPeHYTHU YIPABHU CTLOP.

Ilopeg nasegenoi, iipema Hosom 3JH, yipasHu ciiop ce moxce fioKpeny-
Wy u Upoius ognyke opianHusayuje HagnexcHe 3a 3AMIUILY KOHKYpPeHUUje
Kojom je ioHyhauy, 0gHOCHO 3aUHIEPecOBAHOM ULy U3pedeHa mepa 3a0pa-
He yuewha y floctilyiiky jasHe Habaeke, Howiiio je yiephero ga je tionyhau,

5  3akoH o ympaBHuM croposuma (Cnyscbenu inacnux PC, 6p. 111/09).
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O0gHOCHO 3AUHIEePeco8ano nuue ospeqguio KOHKYPEHUU]Y ¥ HOCTUYiKy jasHe
Habaeke, y CMUCLY 3aKOHA KOjum ce ypehyje 3auitiuiiia KOHKypeHyuje.

YnpasHu crop ce nokpehe Ty>k60M Koja ce MOFHOCK YIIPaBHOM CyRy
y poky og 30 maHa off jaHa JOCTaB/bama OfIyKe Perybnuuke komucuje, ako
je ofTyKa foHeTa.

Axo Peny6mmyka KOMuCHja Huje JOHeNA OAYKy Y POKOBMMA IIPOIIN-
canuM HoBuM 3JH, Ty>x6a 360r ,,hyrama ynpase“ ce MOZHOCK IO IIPaBU/IN-
Ma 3aKOHa O YIPaBHMM CIOPOBMMA IO MCTEKY JOAATHOT POKa Off ceflaM JlaHa
II0 NIOHOB/BEHOM TpakKely IOJHOCHOIA 3axTeBa-Xanbe Ja ce O HeroBoM
3aXTeBY->Kanou ofryun. Y 3aKOHy HUCY IPONUCAHY POKOBMU 32 IOJHOLICHE
Ty>X0e y cnydajy ga Peny6miaka koMucuja He JoHeCe OIYKY 110 3aXTeBY, Ofi-
HOCHO >kanou. MebyTum, 3akoH 0 ynpaBHMM CIOPOBUMA IIPOIUCYje YCI0Be
U POKOBe 3a NOJHOIIewke TyX0e 360r ,hyrama ympase“ IIpema ompendama
y1aHa 19 HaBeJleHOT 3aKOHA aKO IPYTOCTEIIeH) OpTaH, ¥ poKy of 60 faHa of
flaHa IpyjeMa >kanbe Wi y 3akoHoM ofpebenom kpahem poky, Huje fOHEO
pellerbe 110 >Kaiby CTpaHKe IPOTUB IPBOCTENICHOT pellierha, a He JJOHece Ia
HI Y ja/beM POKY OJ CeilaM JIaHa II0 HaKHAa/HOM 3aXTeBY CTPAHKe IIOJIHETOM
IPYTOCTEIIEHOM OpraHy, CTpaHKa IO UCTEKY TOra pOKa MOXKe IOJHETHU TYXK-
0y 360r HefOHOLIEHA 3aXTEBAHOT aKTa. AKO IIPBOCTEIIeH) OpPraH IO 3axTe-
By CTpaHKe HUje y poKy IpenBubeHOM 3akoHOM KojuM ce ypebyje ommru
YIpaBHU HOCTYIAK, JOHEO pellielbe NIPOTUB KOTa HUje J03BO/beHa JKanba, a
He JIOHece ra HI Y ja/beM POKY Of CeflaM [jaHa II0 HAKHaJHOM 3aXTeBY CTpPaH-
Ke, CTPaHKa II0 MCTeKy TOTra POKa MOXKe NOHETH TYXOy 300r HeOHOIIeHha
3aXTEBAHOT aKTa. Y WwiaHy 22 cTaB 3 MCTOT 3aKOHa IPOINCAHO je Jla ce y3
Ty>k0y nopHeTy 360r ,,iyTama ympase“ mpuiaxe KoIlMja 3aXTeBa, OHOCHO
Xabe, KOIMja 3aXTeBa O HAKHAJHOM TpaKemy U3 WiaHa 19 3aKoHa U JOKa3
0 Ipefaju OBMX HOJHecaKa HaJIexXHOM opraHy. I[Ipema oxpen6u urana 26
craB 1 Tauka 3 cyamja mojepuHal he pememeM ogbdaunty Ty>k0y ako yTBpAu
#a y3 Ty>k0y 360r ,hyrama ynpase“ HucCy npunoxxenn csu gokasu. Hasenena
3aKOHCKa pelllerba MMajy 3a IOoC/Iefuny Aa he cymuja mojenmHar, yKOIUKO
TYXWIal, y3 TyX0y 360r ,hyTama“ Huje NpumIoXno ce foKase, Ty 0y ogba-
IIMTH y TIOCTYIIKY IPeTXOQHOT MCIUTUBAma, 03 NaBama Haora 3a ypebeme.
YKONMMKO CyAuja M3BeCTWIAL] MPOIYCTU Aa ofdamy TyxOy, To he yumHmntn
sehe YmpasHor cypa.

YnHN ce KOPMCHOM HaIlOMeHa fia Ty»6a 36or ,hyTama ympase“ Hu-
Kajja He MoXke 6uTy HebmarospeMeHa. OBO CTOra IITO je POK 3a JOHOIIEHE
OfTyKe TO 3aXTeBY 3a 3aIUTUTY IIpaBa U II0 U3jaBJbeHOj >Kanbu yTephen y
KODVCT HOZHOCKOIA 1 06aBe3yje Permrybmiraky komumcujy, a y caydajy fia oHa
He ITIOLITYje CBOjy 3aKOHCKY 06aBe3y, IOZHOCKOLY je fata MOryhHOCT fa y
CBAKO BpeMe TPaXM 3alITUTY IpeJi CY/JOM, HaPaBHO II0 IPOTEKY 3aKOHOM
IPONMCAHMUX POKOBA 32 JOHOIIEHE OIJTYKE.
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2. 3axTeB 3a NpeNCHUTHBAbE CYICKe OITyKe

Vmajyhn y Buny unmenniy ga Pemy6miuka KoMycuja 1mo 3axTeBy 3a
3aIITUTY IIpaBa OJJIy4yje y jeAHOM CTeIleHY, OffHOCHO a IPOTUB HeHUX Ofi-
JlyKa HHUje J03BO/bEHO OMIIO KOje PeOBHO IPaBHO CPENCTBO, IIPOTUB OMLIY-
Ke YIPaBHOT Cy/Ja JHOHeTe IO TYXXOM IOZHEeTOj IPOTUB ofIyKa Pemy6midake
KOMIICHje, MOXKe Ce IIOIHETY 3aXTeB 3a IPENUCIIUTIBabE CY/CKe ofnyke. Tume
ce ob6e3bebhyje mBOCTemeHOCT cyncke 3amrtute, Oynyhu na je y mojenvHum
ClTy4ajeByMa MCK/by4eHa ABOCTEIECHOCT Y YIPaBHOM IIOCTYIIKY.

Hauwme, ogpen6om unana 49 3akoHa O YIpaBHUM CIIOPOBUMA je IPO-
IVCAHO Jja IPOTUB IIPaBOCHAXKHE OJTyKe YIIPAaBHOT Cyfla CTPaHKa M HaJJIexX-
HU jaBHU TY>KMJIAll MOTY Jia TIOIHeCY BpxosHoM KacauuoHoOM cyqy 3aXTeB 3a
IpeUCINTHBabe CYACKe OfuTyKe (y Ha/beM TeKCTY: ,,3aXTeB").

3axTeB MOXKe Ja ce IofiHece 300T MOBpefie 3aKOHA, APYTOor IpoImca
VUM OIIITEr aKTa WM IOBPefie IpaBWIa IIOCTYIKA KOja je MorIa OuTu of
yTHUIaja Ha peliere CTBapu:

1) kaga je o 3akoHom tpegeuheno;

2) y cnyuajesuma kaga je cyg ogny4usao y UyHoj jypucqukiuju;

3) y ciieapuma y Kojuma je y yupasHom UOCTYTKY OUNA UCKbYUeHA

Hanoa.

3axTeB ce mpefiaje BpxoBHOM KacaumoHOM cyly y poky of 30 maHa
Ofl JaHa JOCTaB/baiba OJJIyKe CTPAHLM MM jABHOM TY>XMOLY, a II0 IIPaBU-
NMMa MOCTYIKa KOja Bake 3a Ipefajy Tykbe, ¢ TMM fla ce Ipefaje MpeKo
nyHoMohHVKa M3 pefja afiBOKaTa yKOIMKO je CTpaHKa (PU3NUYKO jnie. AKO
Ha/I7IeXKHOM jaBHOM TY>KMOIY HUje JOCTaB/beHa OfiTyKa Cy/ia, OH MOXXe IO -
HETU 3aXTeB y POKy of 60 JaHa Off jaHa [JOCTaB/bama OJTyKe Cyfa CTPaHIN
K0jOj je IIOC/IeNb0j TOCTaB/beHa.

Kapa je y nuramy HOCTymaK 3allTUTe IpaBa y jaBHUM HabaBKaMma He-
CIIOpHO je fa je, 3axBa/pyjyhm peumemuma y HoBoMm 3JH, omoryheno pa ce
NIOJHECE 3aXTEB 32 IPEUCIUTIBAaIbe CyICKe OITyKe IPOTUB Ipecyfia YIpas-
HOT CyJia JJOHETVX TIOBOZIOM IOffHEeTe Ty>KOe 3a OIleHy 3aKOHMTOCTY OfTyKa
Penry6miuke KoMimcyje KOjuM je:

1) yceojen 3axiiies 3a 3awiuiily Upasa;

2) ogbujen 3axilies 3a 3auHUILY Upasa;

3) ogbauen 3axities 3a 3awTHUITY pasa Kao Heypegar;

4) ogbauen 3axities 3a 3auTHUILY Tpasa Kao HebnaiospemeHo HogHei;

5) ogbauen 3axities 3a 3AWTHUTAY TPA6a KAO U3jasbeH 0 Heo81auleHoT
nuya;

6) obyciniasmeHn UOCHydaK #o 3axifiesy 3a 3awiiuilly upasa 3601
ogycitiajarba og 3axiiesa.
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3axTeB ce MOXKe ITOJHETH 1 y CIIy4ajy Kaja je YIIpaBHU CyJ, OfIy4MBa0
0 3aKOHUTOCTHU OJJTyKe OpraHM3allMje HaJJIeKHe 3a 3alUTUTY KOHKYDPEeHIVje
KOjOM je IOHyDady, OJJHOCHO 3aMHTepecOBaHOM JIMI[y M3pedeHa Mepa 3a-
OpaHne ydemrha y mocTynky jaBHe HabaBKe, Kao M Kaja je YIIpaBHU Cyf, Cy-
MO Y IYHO] jyPUCHUKIUjU, OFHOCHO KaJia jeé JOHEO pellelbe KOjUM je caM
pellno yIpaBHy CTBAp TaKO Ja OJJIyKa CyAa 3aMemyje oiIyKy Pemy6mmdake
KOMMCHje.

Ruza UROSEVIC
Judge of the Administrative Court

NOVELTIES IN THE PROTECTION OF RIGHTS
IN PUBLIC PROCUREMENT PROCEDURES

Summary

The protection of bidders rights and public interest in the public procure-
ment procedure is provided in Administrative procedure and Administrative
dispute. Commission for public procurement of ordering party conducts pre-
liminary testing of the request for protection: determining whether the request
is proper, timely filed and submitted by an authorized person, but Commission
can also approve the request if it is founded and to suspend the procedure for
protection of the rights if the request is withdrawn. Republican Commission for
the Protection of Rights in Public Procurement decides on the request for the
protection by passing the conclusion or decision. By conclusion, the Republican
Commission suspends the procedure and rejects the application if it is incor-
rectly submitted, untimely filed and filed by unauthorized persons. By deci-
sion, the Republican Commission approves the request, denies the request as
unfounded and confirms or annuls the Conclusion brought by Commission of
ordering party or by the Public Procurement Office. The Administrative Court
in Administrative Disputes decides on the legality of decisions brought by the
Republican Commission, and in particular cases (against certain decisions of
the Administrative Court) the request for review of Administrative Court deci-
sion may be filed to Supreme Court of Cassation.

Key words:  protection of rights in public procurement, public procurement,
Commission of the ordering party, the Republican Commission,
the Administrative Court, the Supreme Court of Cassation.
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Iopgana ITAKYJIA
cyauja YopaBHOT cyfa

ITPABO HA MHBAJINACKY IIEH3UNJY
- ITAIIMPHATO ITPABO WIN ITPABO KOJE
MOJKE JA CE OCTBAPU

Pesume

Ogpegbe 3akona o ileH3ujckom u uHeanugckom ocuiypary u Ilpasusn-
HuKa 0 00pasoeary U HAYuHy paga opiama eewiiliauerva Peily6nuuxoi goH-
ga 3a UeH3UjCKO U UHBANUGCKO ocuiyparve, Kojuma ce Upoiucyje dociiyiax
ociusapusarea Upasa HA UHEANUGCKY TUeH3Ufy, HUCY Y CKIAgy cA OCHOBHUM
Hauenuma yimisphenum unanom 9 u 10 3axona o otluitiem YiupasHom HoCiiyi-
ky. 3axon u IIpasunHux He Upouucyjy upeyusHa mepuna 3a yimephusarve um-
BANUGHOCIHIU, TPUMEHOM KOjuX opian éewiiliaderva gaje HAnA3, MULUbere U
ouery o Hociiojary UH8ARUGHOCTHU.

C 063upom Ha HasegeHo, ayiiop je Muwiveroa, ga je oipasgana yiuiia-
Hocili (gena) ciipy4He jasHoCiiy, kAo u oculypanuxa (ciipanaxa) y Uociiyixy
ociieapuearea Upasa HA UHEANUGCKY UeH3Ujy, ga nu cy xanba y yupasHom
HOCTylKy u Wyxba y yupasHom cilopy genomieopHa UpasHa cpegciiéa, ca
KOjuM yumem je 3aKoH0gasay, ipoiiucao 060 tpaso, iie ga au je ipaso Ha uH-
8ANUGCKY TeH3Ujy HAUUPHAINO UPaso unu upaso Koje moxe ga ce ociisapu.

Kmyune peuu: unsanugcka ileH3uja, UHBATUGHOCHE, HATA3, MULUTbEIbE U Olje-
Ha opiaHa sewitiiayerbd, Jenowi8opHO UPasHO cpegcitiso, ia-
uupHaiio upaso.
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I Ilojam 1 mpaBHU OCHOB

3aKOHOM O IIeH3MjCKOM ¥ MHBAIMACKOM ocurypamy ypebyje ce oba-
Be3HO MEH3UjCKO M MHBAIUJCKO OCUTypame M INEeH3MjCKO ¥ MHBATUACKO
OCUTypame 3a JIMIa Koja HUCY 006aBe3HO OCUTYpaHa IO OBOM 3aKOHY, a
yK/byumma cy ce y o6aBesHo ocurypame.! O6aBesHUM HEH3UjCKUM M WH-
Ba/IMACKUM OCUrypameM 06e36ehyjy ce mpaBa 3a caydaj cTapocTy — IpaBo
Ha CTApOCHY IEH3Wjy, 3a C/Iy4aj MHBAIUFHOCTY — IIPaBO Ha VHBAIUACKY
HeH3Ujy, 3a CJIy4aj CMPTY — [PaBO Ha IOPOAMYHY IEH3Njy ¥ IpPaBO Ha Ha-
KHaJy MorpeOHMX TPOIIKOBA, 3a C/Iy4aj TemecHOr omrtehema Mpoy3pokoBa-
HOT IIOBpeIOM Ha pajy min npodecronanHoM 6onemrhy — npaBo Ha HOBYa-
HY HaKHajy 3a TefiecHO ouiteheme u 3a cny4aj notpebe 3a momohu 1 Herom
APYTOT JIMIa — IPAaBO Ha HOBYAHY HAaKHAJy 3a MOMOhM 1 HeTy [pyror nuna
(um. 3 u 18 3akoHa).

IIpaBa 13 mMeH3MjCKOT ¥ MHBAIUACKOT OCUTYypamba, peMa 4. 5 cTaB 1
3aKoHa, CTUYY Ce U OCTBAPYjy 3aBMCHO Off Jy>KMHE y/ararba U BUCHMHE OCHO-
BUIIE Ha KOjy je ImaheH JONpMHOC 3a MEeH3MjCKO ¥ MHBAMICKO OCUTypambe I
y3 IpuUMeHy Hauena comupapHocTi. OBa mpaBa Cy MM4YHA Ipasa (Wi. 6 cTaB
1 3akoHa) M CTUYY Ce, OCTBAPYjy ¥ KOPUCTE IO YCIOBUMA ¥ HA4MH yTBpheH
3akoHoM (4. 5 cTaB 2).

IIpaBo Ha MHBaNUCKY IEH3U)Y je NPaBO U3 IEH3UjCKOT U MHBaJINAJ-
CKOT OCUTypama 3a ciayd4aj uHBammupgHocti. OcTBapyje ce kop Ponpa. JegHo
je of IIpaBa 13 IEeH3MjCKOT ¥ MHBAIMICKOT OCUTYyPama IPOMMCAHNX WIAHOM
18 3akona. OBo mpaBo, 06aBe3HO OCUTypaHa JIMIA — Y Ha/beM TeKCTY: OCH-
ryparuuu (wi. 10, 11, 12, 13, 15 3akoHa), kao u M U3 wiaHa 17 3akoHa,
KojuMa ce 06e36ehyjy mpapa 3a cIy4aj MHBaIMJHOCTH, CTUYY, OCTBApPYjy U
KOPJCTe, TIOf] YCTIOBMMa U Ha Ha4MH yTBpheH 3akoHoM (ur. 5, 21, 25).

3a pemraBame O IpaBy Ha MHBAMWJCKY IEeH3Mjy IOTpe6HO je yTBphn-
Bambe II0CTOjaba MHBAIMIHOCTH, KOjy UnibeHNnIy GOoH[ pelereM yTBphyje Ha
OCHOBY Ha/la3a, MUIIUbEHA 1 OLieHe OpPraHa BelllTayema 4uje ce 00pasoBarbe
U Ha4MH paja ofpebhyje ommrum akroM donpa (wi. 93 3akona) — [IpaBuiHn-
KOM 0 00pa3oBamy 11 HauMHY pajia OpraHa BeluTadera Pemybmmukor ¢ponma
3a MEH3MUjCKO VM MHBAINJICKO OCUTYpPaIbe.

VIHBaNMMIHOCT TIOCTOjU KaJ KOJ| OCUTypaHMKa HacTaHe IOTITyHNU Tyou-
TaK pajiHe COCOOHOCTH, OJHOCHO KaJj KOJ PO(eCHOHATHOT BOJHOT JIMIIA Ha-
CTaHe MOTITYHN TyOUTaK CIIOCOOHOCTH 3a IpodeCcroHaNIHy BOjHY CITyX0y, 360r

1 3akoH O MEH3MjcKOM ¥ MHBamupckoM ocurypamwy (Cnyxbenu inachux PC, 6p. 34/03,
85/05, 5/09, 107/09, 101/10, 93/12, y nabeM TeKCTy: 3aKOH), YI. 2.

2 IlpaBumHMK O 00Opa3oBamy U HauMHY pajia OpraHa BellTadera PermyOnuukor ¢oHpa 3a
HEeH3MjCKO U MHBAMUACKo ocurypamwe (Crnymbenu inacnux PC, 6p. 59/08, 75/08, 24/11,
7/12, y nameM TekcTy: IIpaBUITHUK).
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IIPOMEHA Y 3/IpaBCTBEHOM CTarby IMPOY3POKOBAHMX IIOBPEOM Ha pajly, IIpo-
dbecnonamHoMm 6ornemhy, moBpesoM BaH pafa wim 6onemhy, Koje ce He MOry
OTK/IOHUTH JIeYeHheM VI MEJULIMHCKOM pexabumnranujom (i 21 3akoHa).

3akoH u IIpaBunHMK He NpoONNUCYjy IMpenusHa Mepuaa, Kao HOpMa-
TUBHU OKBUP, KOjé je OpraH BellTaderma AY>KaH Ja NpUMemYje NpU faBamby
HaJjla3a, OlleHe M MUII/beba O MEJUIIMHCKMM YMIbeHUIIAMA, T f1a JIU je KOJ
OCUTypaHMKa HacTao TyOUTaK pajHe CIOCOOHOCTM ¥ fa I MOCTOjU VIHBA-
TUJHOCT U IPUMMEHOM KOjX MEpWIa, OpraH y YIPAaBHOM IIOCTYIKY U CYA Y
YIIPaBHOM CIIOpY, IleHe (MOTY a MCTINTAjy) IIPaBUTHOCT ATOT HajIa3a, OljeHe
U MUILJbelba OpraHa BellTadera. HopMaTuBHY OKBUP y HaBeJEHOM CMICIY,
HUje JjaT, IPONNMCUBabeM Y>KHOCTYM OpraHa BelITaderba, OJHOCHO OpraHa
KOHTpOJIE JIa TIpMMelbYyje jeAMHCTBeHa Mepuia 3a yTBphuBame MHBANMMIHO-
ctu, focturayha caBpeMeHe MeVILIMHCKe Teopuje 1 IpaKce, fia IMOLITYje OIl-
IITe TIPUHINIIE U eTHYKa Hadela MefuIHCcKe cTpyke (wi. 5 IIpaBuiHuka),
Kao U Jja Hajas, MUILUbEHE ¥ OlleHa Mopa fia Oyje HayYHO M CTPYYHO 3a-
cHoBaHa (w1. 10 [TpaBuiHMKa), jep ce OBUM IIPONINCYje MOCTYIalbe OpraHa y
CK/Iafly ca MpaBUIMMa MENVIIMHCKE CTPYKe, 3a 4Mjy IPUMEHY jé HEOIIXOHO
3Hambe MeJVIMHCKE CTPYKe, KOje He Ioceflyje OpraH KOju pelllaBa O IIPaBy,
Kao HM CyJi KOjU pelllaBa y yIIPaBHOM CIIOpY.

IT IToctynak ocTBapuBama IpaBa Ha MHBAMACKY IEH3Mjy

1. Bpcra mocrynka

ITpaBo Ha MHBaMMACKY NEH3Ujy OCTBapyje ceé y YIPaBHOM IIOCTYII-
Ky IpOIMCAaHOM 3aKOHOM O OIIITEeM YIPAaBHOM IIOCTYIIKY, 3aKOHOM U
Ipasumnukom.® Onpenbe 3YII-a mpuMersyjy ce, ako 3aKOHOM Huje IpyKuuje
ypebeHro (wr. 84 craB 2 3akoHa).

3akon u IlpaBwnHuk, umajyhu y suay cneumduuny npupopy mpa-
Ba Ha MHBAINJCKY IIeH3Wjy, IPOINCYjy OACTyIama Of IIpaBuia OIIITET
ynpaBHOT mocTynKa. MebyTum, (a mTo je y cymporsocTH ca wi. 3 3YTI-a)*
10 CTAHOBMIITY ayTOpa, HeKa Off IPOMMCAHNX OfCTYIIAlba, HUCY yV CKIafy
ca OCHOBHUM Havenuma yTBphernm wianom 9 n 10 3YII-a. HaBemeHno uma
3a MOCIeNITY Ia CTPaHLM Huje oMoryheHo cTBapHO, Beh, camo, popmanHo
yuenthe y nocTynky, 36or dera Huje y MoryhHocTu fa 6paHu cBoja mpasa u

3 3axoH o omnuiteM ynpaBHOM noctynky (Caysuobenu nuciti CPJ, 6p. 33/97, 31/01, y nasem
Texcry: 3YII).

4  ,Oppenbe 3akoHa KojuMa ce, 300r crieljuduyHe IpUpoOLie YIPaBHU CTBAPK Y TOjeAMHIM
praBHI/IM O6]IaCTI/IMa, HpOHI/ICyjy HEONIXOJHA OACTYyIama Of IIpaBujIa OIIITET praB—
HOT HOCTYIIKA, MOPajy OMTI y CAIJIaCHOCTI ca OCHOBHMM HadeVMa yTBpDeHUM OBUMM
3akoHoM", 3YII, ui. 3.
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IpaBHE MHTEpece U NOBOAY Ce y NMUTame, a M Cy XKanba y yIpaBHOM IO-
CTYIKY 1 Ty>k0a y YIIpaBHOM CIIOpPY, Ae/IOTBOPHA IIPaBHA CPeJCTBa, 11a TUMe
M Jia M IOCTOjM, CTBApHa MOTYRHOCT, OCTBapuBama 1 3alLITUTE, 3aKOHOM
IPOIMCAHOT IIPaBa HAa MHBAINUJCKY IIEH3N]yY.

2. KapakTepucTuke nocrynka

ITocTymak ocTBapyBama IpaBa Ha MHBAINACKY NeH3ujy nmokpehe ce Ha
3aXTeB OCUTYpaHMKA, @ HA OCHOBY IIPE/IOra 3a yTBphuBame MHBATMIHOCTH,
Koju flaje M3abpaHu yiekap, y ckaagy ca 3akoHoM (wr. 94). Ilpomene y cramy
VMHBAJIMJHOCTY KOje Cy Off YTMIaja Ha ITPaBO Ha MHBAIUMCKY MEH3Ujy MPU-
3HATy IPaBOCH)XHUM pellermeM, YTBphyjy ce y HOCTYIKy MOKpeHYTOM Ha
3aXTeB OCUT'yPaHMKA, OJTHOCHO II0 CITY>KOeHOj Jy»HOCTH (WI. 96 3aKoHa).

Y mocTyIKy ocTBapuBama IIpaBa Ha MHBAINACKY NeH3Ujy o6e3behyje
ce gBocTeneHocT u To y PoHpy (un. 82 3akoHa).

Pememe o mpaBy Ha MHBanIMCKy IE€H3UjY Y IPBOM CTEIEHY JOHOCHU
opran PoHja — IMPEKTOP (bMHMjane.S 3a pelaBame Yy JpPyroM CTEIeHy U Y
HOCTYIIKYy peBM3Mje HajnexHa je Hupexumja ¢onpa, ogHocHO [dupexiyja
nokpajuHckor ¢ponpa (ur. 47 Craryra).

IIpBocTeneHo pelieme Mo e IPETXOAHOj KOHTPOIN KOjy BpIIN Op-
raH yrBphen ommrum akroM Ponpga (wr. 98 ct. 2 3aKkoHa).

3aKOHOM Cy IIpoIMcaHa 1 noce6Ha IpaBHA CpefcTBa (KOja HIUCY Ipo-
mcana 3YII-om) u To: peBM3uja, K0joj MOAJIEKE MIPBOCTENEHO pelierbe PoH-
ma (w1 100, 101 u 102 3akoHa), mOHaB/bakbE IIOCTYIIKAa NPOTUB KOHAYHOT
peuiera Ponpa y crydajeBuMa Kajja HUCY UCITYHEHU YC/IOBYU 3a IIOHAB/balbe
IOCTYIIKA 10 3aKOHY KOjUM je ypebeH OHIITVM ympaBHU HOCTYIAK WIN CY
IPOTEK/IM POKOBY 32 IIOHAB/balbe IIOCTYTIKA 10 ToM 3akoHy (w1 104 3akoHa)
¥ M3MeHa IPaBOCHAXXHOT penrera (wi. 105 3akoHa).

3. Opcrynama of moctynka nponucasor 3YII-om

HajsHavajHmje KapakTepUCTUKe IIOCTYIIKA OCTBapyBamba IpaBa Ha MH-
BaJIMJICKy ITIEH3Mjy UM OfCTyIaiba Off IocTynKa mpomnucanor 3YII-om, mpo-
u3NIa3e U3 IpaBHEe IMPUPOAe M Cafip>KMHe IIpaBa Ha MHBAIUACKY IEH3M)Y,
Kao TpaBa 3a CIy4aj MHBAIMIHOCTH (32 pelllaBambe O OBOM IIPaBy IOTPeOHO
je yrBphuBame mocrojare MHBAINIHOCTU) U IPONUCaHe Cy WiaHOM 93 3a-
KoHa 1 ofpenbdama IIpaBmnHuKa.

5 CraryT Peny6nmukor ¢oHza 3a MEH3UjCKO U MHBAIMACKO ocurypame (Crnyxbenu inac-
Hux PC, 6p. 31/08, 37/08, y namem Tekcty: CraTyT), WiI. 45 CT. 1; 3aKoH, w1 98 cT. 1.

6 »Kaja je 3a pelraBarme O IpaBy M3 MEH3MjCKOT ¥ MHBAIMACKOT OCUTypama IOTpeOHO
yTBphUBame moCTOjakba MHBAMMFHOCTH, Te/lecHOr olurtehema, morpebe 3a momohu
M HEroM [pyror jIMIa, Y3pOoKa MHBAIMFHOCTM 1 TelecHOr omTehera, mormyHe He-
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IIponucana ofcTynama 1 KapaKTepUCTUKe IOCTYIIKA OJfHOCE Ce, TIpe
CBera, Ha OBJAllIhema y MICOMTHOM IIOCTYIIKY OpraHa KOjy pellaBa O IpPaBy,
Ha u3Bobeme JOKasa BelllTauelwa, yuellhe cTpaHKe y MOCTYIKY, Be3aHOCTU
OpraHa IIpM pelllaBamy Ha/la3oM, MUII/bEIbEM U OLIEHOM OpraHa BellTadyera
0 TI0CTOjarby MHBATUIHOCTI.

a) ctauitinu fiocitiyiiak u pewiasarbe o upasy

Perese 0 mpaBy Ha MHBAIN/CKY IIEH3Ujy JOHOCU OpTraH, KOju je Haj-
JIeKaH 32 pelllaBambe O IPaBy, IO CIIPOBEIEHOM VCIIUTHOM IIOCTYIIKY Y KOMe
yTBphyje unmbeHMIy [OCTOjarba MHBAIMIHOCTY KO ocurypaHmka (wi. 93
3akoHa). VIcIUTHY MOCTYIaK U OfTyYMBambe HaJIeKeHOT OpraHa y IIpBOCTe-
IEHOM U JIPYyTOCTENEeHOM IOCTYIKY IIPOMNCAHO je Ha APYTrauujy HAuuH Of
nocrynka npommcasnor 3YII-om (wm. 9, 10, 132, 133, 150 u 175 3YII-a).

Opran Kkoju pemasa O IpaBy Jaje HaJIOT 3a BelITauyee OpraHy
BelLITAaYerha, y3 YKasyBalbe Ha I0ceOHa MITamba U OKOTHOCTM O KOjuMa Tpe-
0a a ce M3jacHY NPWINKOM JlaBama Hajla3a, MUILIberba 1 oueHe (4. 25 Ipa-
BIIHUKA). MebyTum, opran Huje opnamhen fa oppebyje Tok ucnurtHOr 1mo-
CTyIIKa U Npefy3MMa pajibe Ha HauMH npomnucad 9. 132 3YII-a, kao Hu ma
BPIIN KOHTPOJIY U Jia IIeHN IIPaBIIHOCT Hajla3a, MUII/berba U OlleHe OpraHa
BellITayerba (HY [PYyrOCTelleH) OpraH Hije oBlanrheH fja BpIIy KOHTPOJTy Ha-
Na3a, MUIIbEa U OIleHe OpraHa BellTadyerba y JPyroCTelleHOM IIOCTYIIKY),
a TIpM pelllaBaimby O NpaBy M yTBphUBamy MHBAINJHOCTY Be3aH je Ha/la3soM
OpraHa BellTadyema.

KonTpony Hanmasa, MUIIUbeHka U OLleHe OpraHa BellTadyema y IpBOCTe-
IIEHOM ¥ JPYTOCTeIIeHOM IIOCTYIKY Bpuin opran ¢onzpa yrephen IIpaBun-
HIKOM, a He OpTaH KOju pelllaBa o IpaBy Ha MHBAUACKY IIeH31jy y IPBOCTe-
MI€HOM NOCTYIIKY, OBHOCHO Y IPYTOCTeIIeHOM MOCTYNKY. OpraH BelliTauyerba,
Kao I OpraH KOHTPOJIE je JIeKap BelITaK, OGHOCHO JeKap BeITaK — KOHTPO-
nop.

Haseneno ofcryname of mpaBuia MOCTyIIKa nponucado 3YII-om, mo
CTaHOBUILTY ayTOpa, HUje Y CKJIafly ca HaueJIoM OlieHe I0Ka3a IPONMNCAHUM
yi1aHoM 10 3VII-a, mTO MMa 32 MOC/IENULY [a pellelhe MPBOCTENEHOT Opra-

CIIOCOOHOCTY 3a paji ¥ HeCHOCOOHOCTY 3a CAaMOCTa/IaH XXMBOT U pajl, GOHJ pellemheM
yTBpDyje Te unMmeHNMIle Ha OCHOBY Hajlasa, MUILI/beHa I OLeHe OpraHa BellTadyera duje
ce obpasoBame 1 HauMH pafia ypehyje ommrym akToMm doHpa.

Hanas, Munberbe 1 olleHa 13 CTaBa 1 OBOT YIaHa MOZIe)Ke KOHTPO/M KOjy BPIIM OpraH
¢doHpga yTBpheH ommuTNM aKTOM U3 CTaBa 1 OBOT 4laHa.

Ha axr m3 craBa 1 oBOr 4YjaHa CarlaCHOCT flaje MMHMCTAp HaJIeXaH 3a IIOC/I0Be
IIEH3VjCKOT 1 IHBA/IMJICKOT OCUTYpParba ¥ MYHICTAp HaJIeXaH 3a IOCI0BE 3/[paB/ba.

Y o6aBjpary KOHTpOJE U3 CTaBa 2 OBOTI WIAHA, MOXe Ce JaTV CarlacHOCT MMM IpH-
Mmepb6a. IIpumen6a KojoM ce yKasyje Ha youeHe HeOCTaTKe U Jiajy YIYTCTBO 3a HIXOBO
OTKJIamalbe, 00aBe3Ha je 3a OpraHe Koji Cy BPIIVIN BelllTauerse. 3aKOH, WiI. 93.
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Ha, Kao ¥ pelllere APYTOCTENEHOT OpraHa He CaIP>KM jaCHe Pasiore Us Kojux,
Ka0 HeCyMIbJBO, NIPOV3/Ia3y MPABIIHOCT YTBPHEHOr YMbeHNYIHOT CTama U
JaTe OJIyKe y GUCTIO3UTUBY U NOBOAM Y IIUTarbe CTBAPHU JOMAIIIj 3aIUTUTE
IIpaBa CTpaHKe Y YIIPaBHOM IOCTYIIKY U IIpef] CYAOM Y YIIPaBHOM CIOpY.

6) Yuewhe citipanke y nociiyiiky

Ocurypanuk Koju je cTpaHKa y OBOM YIIPaBHOM IIOCTYIIKY MMa IIpa-
BO Ha IIOIHOLIEHe 3aXTeBa 3a MOKpPeTame MOCTYIIKA (a1 Ha OCHOBY Ipefi-
jora u3abpaHoOT JieKapa, aK/e MPOINCAHNU Cy YCIOBM, GpopMa M IOCTyNaK
HOJJHOIIIeha 3aXTeBa), Kao U IpaBo Aa Oyge IperlefaH Of CTpaHe OpraHa
BeIlITa4erha Y IIPBOCTEIIEHOM IIOCTYIIKY, Ha Ha4MH IIponycaH IIpaBmiHnKoM
(am. 9, 27, 30 n 31). CrpaHuM ce HOCTaB/ba IPBOCTEIIEHO U IPYTOCTEIEHO
pelilere U MMa IIPaBo fia U3jaBy >Kanby MPOTUB IMPBOCTENEHOT pellermna (.
99 cr. 1 3akona) u TYX06y y ypaBHOM cropy (wi. 103 3akoHa).

Mebhyrtum, 3akon u ITpaBunHuk, 3a pasnuky oxn oppenaba 3YII-a, He
MPOMMCYjy IpaBO OCUTYPaHMKa Ia y HOCTYIIKY BelllTadyekbha IOFHOCH MPeIo-
re ! MAILIUbEHA, KA0 HY IIPABO Ha JOCTABY Hajla3a, MUIIUbEIba 1 OlieHe OpraHa
BellITa4yerba U 13jaB/bliBabe pyuMer0e Ha 0Baj Halma3 Bemraka. [lopen HaBe-
[EHOT HMje IpoIMcaHa Hi o6aBe3a 3a IPBOCTENEHN, OJHOCHO JIPYTOCTENIeHN
OpraH, fia ce y 00pasyioXemy pelllerba HaBefie TOK IIOCTYIKA BelITauera U
KOMIUIeTHA CaJjp>KMHa Hajla3a, MUIUbelba M OlleHe OpraHa BelllTadyerma U fia
ce Haja3 opraHa BelllTauea, JOCTABM OCUTYPAaHUKY Y3 pelleme KOjUM ce
pellaBa o ImpaBy.

Hagepeno uma 3a mocnieguiy la OCUTypaHUK O YMjeM ce IIpaBy pellia-
Ba y yIIPaBHOM IIOCTYIIKY, HIj€ YIIO3HAT Ca HAYMHOM Ha KOjU j€ CIPOBENeH
NOCTYIAK BelITaYerba, HI Ca Ca/[p)KMHOM Ha/las3a, MUILIJberba I OlleHe OpraHa
BeIllTauyekha Ha OCHOBY KOTa IIPBOCTEINEHN, OHOCHO APYTOCTENHN OPraH pe-
IIaBa, 11a y Be3) ca TUM Jla /1M je Haja3 OpraHa BellTadyerba JaT y MPaBUIHO
CIIPOBEJEHOM NOCTYIIKY M JIa M CafIp>KM CBe LITO je mponucano Ilpasunan-
KOM. VI3 oBOr pasjiora ocurypaHuk Huje y MOTyhHOCTM fia y >Kanbu u Tyx-
61 y yIpaBHOM CIIOPY yKa)ke Ha €BEHTYya/lHe HeJOCTaTKe Hajlasa, MUAIbEermba
U OlleHe OpraHa BellTauera Kao Pasjior 300r KOra OCIOpaBa 3aKOHUTOCT
pelliera 1 Ha Taj HaUMH OpaHM CBOja IIpaBa U MHTEpece Y MOCTYIIKY.

Kop msneror, ayrop je craHoBmiTa, fa 3akoHoM 1 IIpaBuaHMKOM
IPOINMCaH NOCTYIAK, oMoryhasa camo (popmMasiHo, anu He U CTBapHO ydenthe
OCUTYpPaHIKa Kao CTPaHKe, y IOCTYIIKY OCTBapMBama IpaBa Ha MHBAIUAICKY
IIEH3MjYy, YMMe Ce€ OCTyNa Off Hadena nponucanor ywiaHoM 9 3V¥II-a. Crora,
OCUTYPAaHUK Kao CTpPaHKa y IOCTYIKY OCTBAapMBamba IIpaBa Ha MHBAUMACKY
IIeH3Mjy, CYLITUHCKY, IMa [I0/I0XKaj 00jeKTa, a He CybjeKTa O uujeM ce IpaBy
perasa, TO Takohe OBOAM y MuTame fja 1 je Kanba y yIpaBHOM HOCTYTI-
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Ky, OTHOCHO TY>kK0a y yIIpaBHOM CIIOpPY [€IOTBOPHO IIPaBHO CPEACTBO U J1a
TM Ce, IPAaBO Ha MHBAMUJCKY IEH3MjY, KaJja Cy 3a TO UCIIyHheH! MPONMCaHN
YC/IOBU, MOYKE€ OCTBAPUTIL.

III ITocTyname Haf/IEKHMX OPraHa Y MOCTYIIKY pellaBama
0 IIpaBy HAa MHBATNU/ICKY NIEH3Ujy

Haunn Ha koju je 3axkoHoM M IIpaBMTHMKOM IpomucaH IOCTYIAK
OCTBapuBama IpaBa Ha MHBAIMICKY II€H3WUjy, alM M IOCTyIame Opra-
Ha Ha/UIOKHUX 32 pelllaBambe 110 3aXTeBUMMa OCUTYpPaHMKA Yy KOHKPETHUM
clmydajeBuMa (ayTop MMa casHambe O IOCTYINaky OpraHa, Ha OCHOBY CIMCa
npefiMeTa YIPaBHUX IOCTYIAKa, y KOje je BpIIN/Ia yBIJ, IIPYU OfTyYuBamy, y
YIIpaBHUM CIIOPOBUMA, IO Ty>k6aMa IPOTHB pelllerha KOjuM Cy OBY MOCTYII-
I OKOHYaHM), IOBOIM y IMNTame MOTyNHOCT CTpaHKe fla CTBApPHO y4ecTBYje
y IMOCTYTIKY ¥ la OCTBapy IPONMCAHO NPaBO Ha MHBANMNUJCKY IE€H3UjY.

IIpBocTenenu opraH, Mo NpaBUIy, Ipe J[OHOLIEHA IPBOCTENEHOT
pelema, OCUIypaHMKy (KOju je CTpaHKa y HMOCTYIKY) He JOCTaB/ba Hasas,
MUIUBEEbE U OLIEHy OpraHa BellTadyera, a y 00pas/iokermy HPBOCTENEHOT
pelera, HaBOAM (CaMo) AAaTyM IOJHETOT 3aXTeBa, Ha/las, OLleHy U MULI/bere
OpraHa BellITauera y IPBOCTENIEHOM IIOCTYINKY Jia KOJl OCUTYpaHMKA MHBa-
JMIHOCT He TIOCTOjI, Kao 1 ofipeibe 3aKoHa, Ha OCHOBY KOjMX Ce IPBOCTeIe-
HJM pelllerbeM Ofi0Mja 3aXTeB 3a MHBAIMICKY NEH3NUjy ¥ OfTydyje Kao y Juc-
NO3UTUBY pellema. UnmeHnlie Koje ce OfHOCe Ha TOK IIOCTYIIKa BelITaderbha,
Kao U CafipKMHY Hajlasa, OlleHe I MUIbea OpraHa BellTadyera y IPBOCTe-
IIEHOM TIOCTYIIKY, HVICY HaBefleHe Y 00pa3/ioKery HMPBOCTENEHOT pellema.
Crora, ocurypanuk (CTpaHKa y TIOCTYTIKy), HYM Ha OCHOBY HPBOCTENEHOT
peliema, He JO/Ias) [0 Ca3Hamba O OKOTHOCTMMA UM Pas/lo3yMa Ha KojuMa je
OpraH BellTayera 3aCHOBAO Ha/as, MULUbEE M OLEHY [ja MHBATUMJHOCT He
IIOCTOjU ¥ 300T KOjUX je ofi0ujeH 3aXTeB 3a OCTBAapUBambe IIpaBa Ha MHBAIN]-
CKY IIEH3UjY.

Opran Bemrayewa y APYrOCTEIEHOM IIOCTYIIKY, IO IPaBUILy, Jaje
NOTIYHMjM Haja3, MUII/bEmhE U OLeHY, Off OpraHa BellTayea y NPBOCTe-
IIEHOM IIOCTYIKY, TaKO IITO HAaBOJAM MENMLMHCKY HOKYMEHTalujy Koja je
IereHa, yTBpheHy [ujarHosy 1 MMII/bere O PaJHOj CIOCOOHOCTU U MHBA-
JTMEHOCTM Ocurypanmka. MehyTum, mo mmiubemy ayTopa, OBakap Hasas,
MUIUBEbE ¥ OLleHa OpTaHa BeIITauerba Y JPYTOCTeIIeHOM IIOCTYIIKY, Takobhe
HIje jacaH, IIOTITYH 1 06pa3yIo)KeH, 300T Jera He Cafip>Ku CBe IITO je IPOIIN-
cano IIpaBunnaukoMm (4. 10, 34 n 40). OBo 13 passora, jep OpraH BelITadermha
y APYTOCTENIEHOM IIOCTYNKY y Hajady, MUIbeHY U OLEHU, He HABOAU
yTBphene ncuxodusmuke cmoco6HOCTH OCUTYpaHMKA, KOje Cy Off 3Hauaja 3a
pajiHy CIIOCOOHOCT, M He Jjaje 0OpasjioXeme ca CTAaHOBUINTA MENVILIMHCKe
CTPYKe O Y3pOUHO-TIOCTIeANYHO]j Be3u n3Meby 3paBcTBEHOT CTama OCUTypa-
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HIIKA, BeroBe NMCUXopu3ndKe CIIOCOOHOCTH 1 pajiHe CIIOCOOHOCTH, 300T Yera
13 OBAKBOT HaJlasa He IIPOV3/Ia3yl Ka0 HECYMIbIBO Jia je, KaKo je TO IIpOoIca-
HO 4. 10 cT. 2 IIpaBunHNMKa, HAYyYHO U CTPYYHO 3aCHOBAH.

IV YnpaBHo-cyacka samrura

Pemrere ®oHpma moHeTO IO a6y, OFHOCHO y BpLICHY peBM3Hje O
IpaBy Ha MHBAIUACKY IEH3Njy, je KOHAuaH YIPaBHM aKT IPOTUB Kora ce
MOYKe ITOKPEHYTY YIPAaBHU CIOp Ipefi YIIPaBHUM CYJOM.

Y ynpaBHOM CIIOPY CYZ Ofydyje O 3aKOHUTOCTY KOHaYHOT YIIPAaBHOT
aKTa.

CrBapHu floMallaj yIpaBHO-CY/ICKE 3alUTUTE IIPaBa Ha MHBAIUJCKY
TIEH3Mjy YC/IOB/bEH j€ MPAaBHOM IPUPONOM U CafIp>KMHOM IIpaBa Ha MHBaIN] -
CKY TI€H3Ujy I HAYMHOM Ha KOju je 3akoHOM 1 IIpaBu/IHMKOM IpONMCaH MO-
CTyIIaK OCTBapMBarba OBOT IIPaBa.

3a pelaBame O IIPaBy Ha MHBAIMACKY HeH3Ujy MOTpebHO je yTBphu-
Bambe [I0CTOjatba MHBAIMAHOCTH, KOjY YMIbeHNUIY OPTaH Y YIIPABHOM IIOCTYII-
Ky yTBphyje Ha OCHOBY Ha/asa, MUIIUbEHA U OLIEHe OpPraHa BellTadyerna, dije
ce oOpasoBame 1 HauuMH paja ypebyje IIpapunnukoM. OpraH BemITadyema,
HajIa3, MUIIbEHhE Y OLEHY O MOCTOjalby MHBATMAHOCTY KOJ OCUTypaHMKa
laje HA OCHOBY IIpaBWIA M MepWIa MeNVILIMHCKe CTPyKe M HayKe. 3aKOH 1
[TpaBM/IHKK He IIPOINCYjy MpeLy3Ha Mepuia, Ka0 HOPMAaTHBHYU OKBUP, Koje
je opraH BellTauela Ay>KaH Ja IpUMebyje IPY [aBamy Hajaasa, olleHe U
MMUII/beba Jja JIY je KOJ OCUTypaHNKa HacTao IyOUTaK pajjHe CIIOCOOHOCTU 1
fia /I IOCTOjU MHBA/IMAHOCT U IIPYMEHOM KOjUX MepUIa, OpraH y YIPaBHOM
IIOCTYIKY ¥ CYJ y YIPaBHOM CIIOPY, LieH! NIPAaBIIHOCT AATOT Hajlasa, OlLjeHe
¥l MUIIJbeba OpPraHa BellTadyerna.

Kop mn3HeTor, 3a ynmpaBHO-CY/ACKY 3aITUTYy pellaBama IpaBa Ha MH-
Ba/INJICKY ITIE€H3Mjy, HEOIIXOAHO je AaTy OATOBOP Ha NMTame fia /Iy, IpaBHA
IpPUpOfA OBe YIpaBHe CTBApH, faje MOIyhHOCT [ja Cyx y YIPaBHOM CIIO-
py, usBobemeM [OKasa BelITadera, caM YTBphyje IpaBMIHOCT Hajasa,
MIIIUbEba U OljeHe OpraHa BelllTauelba y YIIPaBHOM IIOCTYIKY 1 ITOCTOjatbe
VHBAJIMIHOCTY KOJ TY>KMOL[A, Te Y Be3U ca TUM Jia pelll YIpaBHY CTBap y
criopy nyHe jypucaukuuje (wi. 43 3YC-a). Takobe, je HeonxomaH 1 oarosop,
IITa CBe MOpa Jja Cafp>Ky Hajas, MUII/berbe 1 OlleHa OpraHa BellTadyema Ja
6u 610 jacaH, NOTIIYH, JTOTMYaH U OOPA3/IOKEH U Jla M3 Ha/la3a HeCYMIbVBO
IpOM3/IasK fia je HayYHO M CTPY4HO 3acHOBaH (wi. 10 IlpaBmmHmka), Te y
Be3M ca TUM Jja IIPefiCTaB/ba Ba/baH [JOKa3 Ha OCHOBY KOTa Ce MOXKe YTBPAUTHI
YMEeHNIA HBATUJHOCTH.

7  3akoH o ynpaBHMM cnoposuMma (Cnymbenu inacnux PC, 6p. 111/09, mame y TeKcTy:
3YC), un. 3, 4, 8, 103.
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Cyncka mpakca ce, 0 cajja, HUje M3jaCHUIIA, ¥ TIOTIYHOCTU, O OBUM
OUTambUMa.

AyTOp je MuUI/beba, [ja MOCTOj) IPOLECHM M MaTe€PHjalHO IPaBHU
OCHOB 32 OJIJIy4MBalbe CyZia y CIOPY IyHe jypucaukumje (ayTop He jjaje pas-
JIOTe 3a HaBe/IEHO CTAHOBMUIITE, jep jeé OBO MMPaBHO MUTakbe CI0XKEHO, 3aXTeBa
LIeJIOBUTO Objalliberbe U Hije IIpeMeT OBOr pedepara).

Opran BemTauewa y Halasdy, OLEHM ¥ MUIUbEHY, IO CTAaHOBUIITY
ayTopa, Jy>KaH je fla HaBefle, C 063MpOM Ha yTBphEHO 3/IpaBCTBEHO CTame,
ncuxo(usnuKe CIOCOOHOCTU OCUTYpaHMKA, Koje Cy Off 3Hayaja 3a OLeHY
pagHe CrIOCOOHOCTH M Jla 0Opa3/IoXKM, ca CTAHOBUINTA MEAMIMHCKE CTPYKe,
y3pOUHO-IIOC/IeANYHY Bedy usMeby ncuxodmsnykmx cnocoOHOCTI ocurypa-
HMKa 1 pajHe crnocobHocTu. Ha oBaj HaumH ce, y mpecyfaMa, M3jacHMO U
Ynpasun cyn.8

Cyncka mpakca ce Kpo3s IIpecyjie M3jacHMIa M Ja Hajas, OlieHa I
MUI/bEbe PYTOCTEIIEHOT OpraHa BeIITauerma Huje jacaH, MOTIYH, HU 06-
pasoxeH, 300T Yera Huje JOHET y CKIafy ca oppenbom wi. 10 ct. 2. Ilpa-
BIJIHMKA 1 He IPeCTaB/ba Ba/baH JJOKa3 y cMUCIy ofpenbe wi. 149 3YIl-a,
3a yTBpbheme 4UMmeHNIle MHBAIMAHOCTY, M Y C/Iy4ajy Aa OpraH BellTadermba
HIje 00pas3/IoKMo JaTy OLieHY fia /iederbe Hije 3aBpIIeHO, Kao U Kajla HUCY
HaBeJIeHN Pa3/io3M 300T KOjuX OpraH BelllTauerha Hifje IPUXBATIO MUIUbEbe
JIeKapa CIIelujaIncTe O PaJHOj CIOCOOHOCTU OCUTYPAHNKA, KOje je Pas/Indy-
TO Off MUILI/belba OpraHa BelITadyerba.

V 3akmpydak

Opnpen6e 3akoHa O HEH3MjCKOM ¥ VIHBAIMJCKOM ocurypamwy u Ilpa-
BIJIHMKA O 00pa3oBamy ¥ HA4MHY pajia OpraHa BellTauewma Pery6mmykor
¢$oHIa 3a MeH3NUjCKO VM MHBAMICKO OCUTypambe, KOjUMa ce IPOINCYje Io-
CTyIIaK OCTBapuBama IpaBa Ha MHBANIMUACKY II€H3Njy, HUCY Y CK/Iafy ca
OCHOBHMM Hade/Ma yTBpheHMM 3aKOHOM O OIIITeM YIIPaBHOM IOCTYIIKY.
3axoH u IIpaBunHMK He IPOMNCYjy Ipelu3Ha MepuiIa, HOpMaTUBHY OKBUP,
3a yTBphuBame MHBAIMIHOCTH, IPUMEHOM KOjUX OpPraH BellITayerma Jaje Ha-
71a3, MUILJbEHbE U OLIEHY O NOCTOjarby MHBAINHOCT, a OpPraH y yIIPaBHOM I10-
CTYIKY U Cyfl y YIIPaBHOM CIIOPY, IleH) TIPaBUIHOCT JJaTOT Haja3a, OlleHe U
MUII/beHa OpraHa BellTadema. HaBemeHN HegocTany 3aKOHA O MEH3MjCKOM
Y VHBAJIMJCKOM ocurypamy u IlpaBunHuka o o6pasoBamy U HauMHy pajia
opraHa BellTadyewma Pemy6Omumukor (oOHAA 3a IEH3WjCKO U MHBATNUACKO
OCHUTypame JOBOJie Y MUTambe CTBAPHY MOTYRHOCT a ce MPONMCAHO IIPaBoO
Ha MHBANNACKY MEeH31jy OCTBApU.

8 IIpecyna 19 ¥V 21080/10 ox 16.9.2011. ropuHe.
9 IIpecyna 19 V 28266/10 ox 16.9.2011. ropuHe.
10 IIpecynma 19 Y 14542/10 (2009) ox 9.9.2010. roxuHe.
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HeonxopHa je M3MeHa 3aKoHa O IEH3MjCKOM ¥ MHBAMICKOM OCHU-
rypamy IPONMUCUBAKEM MOCTYIIKA Yy CKIaJly ca OCHOBHUMM HayelMMa yTBp-
bernm 3akoHOM O ommTEM YIpaBHOM HOCTYIKY M HOPMAaTMBHOT OKBMpA
Koju omoryhaBa oprany y yIpaBHOM IIOCTYIIKY ¥ CyAy Y YIPaBHOM CIIOpY
7la LleHM IPaBUIHOCT JATOT Hajlasa, OlleHe M MUII/berha OpraHa BellTadermha
0 IIOCTOjakby MHBAINUIHOCTIL.

3a mpoHamaxxema ofroapajyher mpaBHOI OKBMpa 3a pellaBame O
IIpaBy Ha MHBAIUJICKY II€H3Mjy, KAO M APYTUX IIpaBa U3 IEH3UjCKOT ¥ VHBA-
JIMZICKOT OCUTYpalba 32 uMje pellaBame je HOTpeOHO yTBphuBame mocrojama
YMeHMIA U3 4/1. 93 3aKOHa O MEeH3MjCKOM U MHBAINICKOM OCUTYpamby, He-
OIIXOZIHA je capajmba CTPy4maKa IIpaBHe I MEJUIIHCKe CTPYKe.

Gordana DZAKULA
Judge of the Administrative Court

RIGHT TO DISSABILITY PENSION -
JUST ON PAPER OR A RIGHT THAT
CAN BE ENFORCED

Summary

Provisions of the Law on Pension and Disability Insurance and the Rules
on Forming and Manner of Work of Expert Bodies of the Pension and Dis-
ability Insurance Fund, which provide for the procedure of realizing rights to a
disability pension, are not in accordance with the basic principles determined by
Articles 9 and 10 of the Law on General Administrative Procedure. The Law and
Rules do not provide for specific parameters for establishing disability, which the
expert body can apply in order to give an opinion and assessment of disability.

Considering the above stated, the author is of the opinion that the inter-
est (of a part) of the professional public, as well as insured persons (parties) in
the procedure of realizing the right to a disability pension is justified, namely
whether an appeal in the administrative procedure and claim in an administra-
tive dispute are effective legal means, to what end have lawmakers prescribed
this right, and whether the right to a disability pension exists just on paper or
whether it is a right that can be realized.

Key words: disability pension, disability, finding, opinion and assessment
of the expert body, effective legal means, law just on paper.
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OPKABHA PEI'YIAIIMJA M1 TPKVMIITE KAIIMTAJIA

Pesume

Caspemenu tipobnemu u u3asosu inobanHe uHaHcujcke kpuse 3axiie-
éajy Hoee ogiosope u uoilipedy paspage gyiopouHe HAWUOHANHe Cllpaiiieiuje
paseoja wipxcuwiitia xapitiuja og epegrocitiu. Ilpu itiome je HeoUxogHO jauarve
gpiasHe peiynayuje, Ha O0cHOBAMA HAjOOme Upaxce PA36uUjeHux WPHUTIA
kauuitiana. Kwyunu 3agamax je iiosehawe edexitiusHociiu peiynawiopa y
Yyiapasmary ceuM pusuUuuMa, W0oceOHO CUCTTIEMCKUM PUSUKOM Y KPUSHOM 6pe-
meny. Hainawasa ce iloilipeba ycaspuiasara UpasHoi okeupa, otiepattiueHol
MOHUTHOpUHIA U UpumeHe Upasa y 60pOU ca MAHUTLYIAUUJAMA HA TAPHCULUTHY
KAuuitiana, Kao tpeqgycnosy ciiabunusayuje exoHomuje u gpyuinea.

Kmwyune peuu: gpmcasa, peiynavuja, wpiuwiitie kauuinana, Kkpusa, ipasHa
0g1080PHOCTU.

I YBogHe HamomeHe

I[IpeTepaHa Bepa y c1060OSHO He/OBambe TPXKMIITA, HA OCHOBAMa CaMO-
perynanyje, Kao OCHOBa caBpeMeHe (pMHAHCHjCKe Kpy3e, HaMeTHYJIA je II0-
TpeOy IMperCnNUTIBaka [IPAaBUIa UTPe Ha TPXKMUIUTY KaIlNUTasIa.

OunrnegHo je na je ,JIOKOMOTMBA“ CBETCKe €KOHOMCKe Kpuse 6mo
¢uHaHCHjcKU ceKTOp. BypaH pa3Boj ¢pMHAHCKjCKMX TPXKUIITA JJOBEO je [0
nporBara GMHAHCUjCKUX MHCTUTYLIM)A, KOje Cy OCTBapuBaje OrPOMHe 3apa-
ze, 300r nperpejaHocTy prHaHCHjcKor TpxxuiuTa. PUHAHCHjCKe LIIeKyIaluje
mobute cy orpoMHe pasmepe. Behuna cermenara puHaHCHjCKOT TPXKMIITA fie-
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MOHCTpUpAIa je jady JUHAMMKY pacTa off pacTa yKyIIHe CBETCKe eKOHOMUje,
IITO CBeffouM criefiehn mokasaTesb: 06MM PMHAHCH]CKOT TPXKMIITA IPEMAIIo
je BeMYMHY CBETCKOT APYIITBEHOT OpPyTO mpousBopal

Pesynrartu TpaH3MLMOHMX 3eMa/ba y MPUBATU3ALMjU, OYM TPXKUIITA
KanmTana, Hee(eKTUBHOCT yYEeCHNKA y NPeY3UMaby [IPEBEeTNKIX PU3KKA Y
LWy MaKcMMM3alyje npodura u fpyre aHoManuje Ha TPXKMUIITY KaIUTana,
IOBENN Cy [0 HOTpebe KOHConuaanyje MHGPACTPYKType TPXKUIITA KalUTa-
Ja, Y3 jadarbe Hafi30pa ¥ CTUMYIATUBHUX Mepa Jp)KaBe.

Tako ce u Ha momaheM TPXUIITY KammuTania, of o4apasajyher omru-
MM3Ma I MallITe NHBECTUTOPA CBUX 60ja, JOLIIO KO CYpOBe peajHOCT Iaja
TP)XKMIITA ¥ OTPOMHMX TyOMTaKa CBUX YYeCHNKA TPXKMUIITA KalUTaIa.

Y 6pojHOj nMuTepaTypy M aHANU3Y IIOOATHOT (UHAHCUjCKOT CUCTe-
Ma IIOCTaB/bajy ce OPOjHM M3a30BU ¥ INTama: [a M TPXKUIIHA €KOHOMUja
MO>Ke Jja QYHKIMOHMIIe 6e3 TPXKUIITA XapTuja of BpefHOCTH (Y yCIoBUMa
IOMHUHaIMje Ipolieca ,0aHKM3ammje ), 3alITO je jeranusalnja CBOjUHe Y
yC/lIOBMMa TPAH3UILIMje OYXXM ¥ KOMIUIMKOBAHMjU NPAaBHU IIpolleC Of caMe
HpuBaTu3sanyje, fa i Cy 3a CYLITUHCKY KOHTPOTY (PMHAHCHjCKUX pecypca
IyTeM TP>KMIITA KallNTasla, Iopef YBPCTUX 3aKOHA U IbIXOBe IIPUMeHe, BaX-
HU 1 IPYLITBEHA TPaaMLMja U eTMYKe HOpPMe, [a I eKOHOMCKA JeMOKpaTyja
CTBapa peajlHO TPXKMIITe IpaBa CBOjUHE — 41ja je popMa TPXKUIITe Kalm-
Taa, fla 1 Cy 3a PacT eKOHOMMje aKLMOHAPCKOT TUIIA BaKHUjU IONUTUYIKA
CTaOVWIHOCT ¥ HUCKM IOpe3y Min 6ajlaHC MHTepeca BTACHNKA Y MEHAlIMeHTa
u CL?

CBakako, BIIIE je MUTama, HETO IpaBux ofarosopa. Ila mmak, xako
II0Ka3yje CBeTCKa IpaKca, HeMa CTaOuIHe TP>KMIIHe eKOHOMMje 6e3 cTabumi-
HOT U pa3BUjeHOT TP)XXMIITA XapTyja Of BPEJHOCTH, Ka0 MexaH13Ma yBehama
MHBECTHUIIMjA U HalMOHaMHOT 6orarcTBa. CTaOMIHO TPXKMUINTE KaIMUTana He
HACTaje, HUTY Ce pa3Blija CIIOHTAHO, Beh y3 aKTUBHY YIIOTY Ip)KaBe U KIbYYHY
ynory naBectutopa. Tpxxumire kanurana y Cpouju je peraTMBHO Majio U jOII
yBeK HUje IPOBOJHUK MHBECTUIIN]jA, HMje CYIUTMHCKY IIOBE€3aHO Ca PEaTHOM
IPOM3BONOM, OJHOCHO IIPUBPEOM ¥ CTAaHOBHMIITBOM 3eM/be (HUje Jj0-
HOP 3a IIOCYCTaJIy peanHy ekoHoMujy). Ca gpyre cTpaHe, OBO TPXKUILTE Huje
edeKTUBHO, jep He OCTBapyje IyHY TMKBUIHOCT XapTHja Off BPEJHOCTI.

Cse HaBefieHo mnoTBphyje ma gomahe TpXKuIITe Kammrana 3axTe-
Ba 030M/bHY peXaOMINTaLMjy, peopraHusalyjy 1 jady Ap>KaBHY IHOJPLIKY,
CTBapameM CTUMY/IATVBHUjMX YC/IOBA 3a M371a3aK U3 KpM3e I Jaj/by CTabMIaH
pasBoj.

II Tpan3ummja u Tp>KUIITe KamUTaIa

Y oxBUpY TpaH3MLIMje Ha TPXKUIIHY NPUBPENY, TOKOM IPETXONHUX
4eTBPT BeKa, gomahe TpXKMIITe XapTHja Off BPESHOCTY IPOILUIO je BMUIIe
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¢dasa — o HaCTaHKa, OTEXXAHOT Pa3Boja IPUMAPHOT U CEKyHAAPHOT TP>KMIII-
Ta, TOCT-IPUBATU3AIMOHOT OyMa, IO BEIMKOT 3aCTOja y CKJIONY IMobanHe
¢dunancujcke kpuse. Jouwio ce no tora fa ce y 2012. Ha beorpaznckoj 6epsu
TPropajo akumjama camo 311 emMureHara.

ITopen ycnexa Ha 1osby 06 0/blIAbA BUIIIE [TOKa3aTesba IepdopMaHcn
jemHOT 6pOja MpMBAaTM30BaHMX Npenyseha, TpaH3MLMja U MpuUBaTU3aIMja Cy
HoBesie U 0 OpOjHNX HeraTUBHUX epekaTa Ha OIIITe 6/IarocTarme JPYyLITBA.
Ynopepo ca npouecoM npuBaTu3anyje M aKIMOHAPCTBa OfIBUjao ce U IIPo-
Ijec pas3Boja Tp>KuIITa Kanurana. [{np pasBoja TpxkuITa KanmTana Huje 610
y dokycy Kafia je BplIeH u360p MeTofa IpuBaTu3aliyje, alu je 3aTo pasBoj
TP>KUIITA KacHUje 6110 MOJ| 3HAYajHNM Y TUIIajeM n3abpaHor MeTofa. 3aTBope-
HJ MOJie/l MHCajfiepcKe IpuBaTH3allMje YCIOBUO fIa Ce CeKyHIapHa TP KMIITA
dbopMumpajy npe HacTaHKa afeKBaTHOT CHCTeMa peryianyje 1 Hajizopa. 360r
TOTa Ce TPXKUIIHA MHPPACTPYKTYpa pasByjaia ex post, Kao OArOBOP Ha 3aX-
TeBe TPXKUIIHMX yuecHuKa. [IpuBatusanmja npenyseha gosena je 1o pasHux
¢dbopmu n3Bnadema npodura us npenyseha, kpos ocHnBamwe pupmu-kKhepku,
HamepHO yBehaBame TPOIIKOBa, HE3aKOHUTO OTyheme NMOBMHE NHCajiepa 1
1. Pasor je mto uHcajuepu cebe Hucy ocehanmm ,ipaBuM® BracHunuMa, Beh
je ®mUXOB Wb 610 muyHO Goraheme. bopba ca TMM €KOHOMCKUMM ¥ IIpaB-
HUM TIPeCTyIMMa TeK Cajia, HAKOH BMIIe TOfMHA, A06Mja Ha MHTeH3UTeTY.!
MebyTtum ose Tpeba ncrahy ¥ HOSUTHBHA UCKYCTBA OPOJHUX IMPUBATU3O0-
BaHUX (pupmMH, Koje 110 TOCTIoBamy CIIafiajy Y pef HajyCIelHNjuX KOMITaHuja
y Cpbujn.

Y cnenehoj ¢asm obGaBpeHa je eKcTepHa NpuBaTM3aLMja IyTeM
VHMIIVja/THUX jaBHUX IIOHYZQ, IIa Cy pas3Boj TP>KMIIHE MHPPACTPYKType U
IpyBaTU3alMja OV MHTErpucaHy npouecn. Taj ex ante IPUCTYII, ca HaIIa-
CKOM Ha ,IIIOK Tepamujy‘, OfHOCHO /bepannsaiyjy, feperyaanujy u o6psy
IpUBaTU3aLyjy, LOBENA je NO MAacOBHE IPUBATM3aLMje M TPXKUIIHE aKTVB-
HOCTM KOja je Ha CaMOM ITOYeTKy Owla MOIIOKHA PasHUM IIIEKyTaTBHUM
aKTMBHOCTVMA.

IIpakca cBUMX TPaH3MIMOHMX 3€Majba je IOKasaza Jla HaBefleHa Ipe-
pacrofienia pacIoNOXIBUX pecypca HHje JoBena O pa3Boja, a He3amocse-
HOCT M CMPOMAIITBO, KaO M IHOPACT 3af[y>)KeHOCTHU, KAKO Ap>KaBe, TaKO U
CTaHOBHUINTBA, IIPEACTaB/bajy peanmHocT. Moxe ce pehwu, fia je mpakca mo-
Kasasza Jia je HeMoryhe M3BpIINTI peasloKalMjy pecypca, koja he moBectu 1o
o6 o/blIama IOJI0XKaja jeJHOT Iela CTAHOBHMINTBA, A [Ia Ce UCTOBPEMEHO He

1 Xwusora Puctuh, ,,Kpumunammsanuja cprckor akumonapcrsa u (He)moh gpxase’, y: B.
Toaru, B. Bykotuh (ypennuun), busnuc u gpiasa, VIHCTUTYT JpYyIITBEHNX HayKa, beo-
rpap, 2006.

2 MacoBHa npuBaTU3sanyja je, IPeKO KOHTPOJIHUX MaKeTa aKlija, Y PelaTMBHO KPAaTKOM
POKY CTBOpWMJIA HOBe BJIaCHNKe KopIopauuja, yKbydyjyhu u Hajsehe (koje Hasupajy
TajKYHMMa VI OIUTapCHMa).
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HIOropIlla I0/10Kaj OCTaTKa CTAHOBHUINTBA. To IOBOJIM 10 1I0jaBe Mambe IpyIe
TPAH3NIMOHNUX ToOeAHMKa 1 BehyHe CTAaHOBHUINTBA — KpTaBa TPaH3MIN]e.
Haneta je orpoMHa ITeTa eKOHOMUjM 3eM/be, YAAp Ha IOBeperbe rpahana —
MHBECTUTOPA Y TPXKUIITE XapTHja off BPEIHOCTH, KO U Ha ayTOPUTET JprKa-
Be KOja HUje 3alITUTIIA CBOje TpabaHe.

Osgaj Heommbepanuu creHapro ogurpao ce y Cpbuju. Cmarparo ce ga
je Mopien palHIYKOr aKIMOHAPCTBA OJHOCHO OeCIUIaTHA MOfieNia aKIyja, Kao
uHMIMjanHa Qopma mpuBaTM3alyje, MPefCTaB/bao JIOU OOMMK CBOjIMHCKE
TpaHchopMalyje, jep 3afgpxkasa nocrojehe HaunmHe QYHKIVOHMCAMA IIpe-
myseha 1 ycropaBa cTpyKTypHe pedopMe pasIMUNTUX aclieKaTa IpUBpene:
Ol IpPaB/bayKoI, OPTaHM3AIVIOHOT [0 TEeXHOJOIIKOT M ¢uHaHcujckor. Ca
MHOTO OyKe 11 He Mame PeBOMYI[MOHAPHOT 3aHOCA NCTHUIIATIO ce fa npenyseha
y Kojuma cy BehMHCKM BJIaCHMIIM aKIMja 3aIllOCIeHM y TUM (pupMaMa CyBU-
mwe nopceha Ha camoynpasuu cucrem. Cmarpano ce jja ce Tako mpenyseha
IOMCTAaHLMPAjy Off TPXKMIUTA KallMTaja M MHTepeca MHBecTuTopa. [pyrm,
HeonmOepanHu MOfe/ll MacOBHe IIpMBaTM3aliyje, 3aCHMBAO Ce Ha IPOfaju
APYLITBEHOT U AP>KaBHOT KAaIUTaa, ca uziejoM aa he 6ymyhu kynu nosectn
Io mobosplIama CBMX acrekara (yHKIuoHMcawa npegyseha. Mehytum, Hu
Taj HOBYM MOJe/ IpMBaTH3anmje, 300r MIIeKy/IaTUBHUX Ollepalyja, Hije Ao
OYEKMBaHe Pe3y/TaTe, HAPOUUTO Kajla C€ OHM IOCMATPAjy ca acleKTa OIl-
WITET JIPYIITBEHOT 6/1arocTama.’

HecnopHo je rno6anna ¢puHaHcjcKa Kpusa y3ena cBoj ganak. Op 2002.
rofyHe 1O flaHac, 6poj 6aHaka Ha TpxkumTy Cpbuje ce cmammuo ca 50 Ha
31. bpoj 6ep3aHckux mocpenHuka ce y nepuony og 2006. 1o faHac CMambyo
ca 79 Ha 49, y3 UCTOBpPeMEHO CMambUBambe BPeJHOCTU OeP3aHCKMX MHJEKCa,
TP>KMITHE KalMTAAU3alyje, Kao ¥ IpaCTUIHOT CMarberberba TOAUILIIbET IPo-
MeTa Ha TpXuTy. BpegHoct akijuja npenyseha cmameHa je y mpoceky 3a 10
IyTa, TAaKO Cy MHBeCTUTOpM M3ry6omm 90% nmosure. Tume cy MHBeCTUTOPU
VIMa/Ii IPACTUYHY HeTaTMBHY BPEIHOCT IIPMHOCA (IVMBUMICHNE) HA aKuMje, Y
nopebemy ca npuHOCOM (KaMaTa) Ha [IeIO3UTHO-KPEAUTHOM TPKMIITY.

Capa xaja je mpouec npuBaTtusanyje y Cpouju npakTU4HO 3aBplieH,
MOXKe ce pehn a ocHOBHU IpoOieM IpUBpefe HUje BIACHUYKA CTPYKTypa,
Beh HeKOMITeTeHTHO yIrpaB/babe ToM MMOBMHOM. HeedukacHo kopropaTus-
HO yIIpaB/baibe je JOBETO [0 IOCToBama TUX mpepyseha ca rybunmma, a y
HEKIM CITy4ajeBMMa ¥ [0 IOTIIYHOT YHUIITeHa BpegHocTy npenyseha (o6a-
Bese 3HAYajHO MpeMallyjy uMoBMHy Tux mpenyseha).! TIpemyseha xojuma

3 Boxo Jpamkosuh, ,Kpaj npusarnsanuje u nocneguie mo passoj, y: boxxo Jpamxkosnh
(ypepnux), Kpaj tipusaimiusayuje — fiocnequue U eKOHOMCKU PA360j U He3AUOCEHOCI Y
Cp6uju, VIHCTUTYT eKOHOMCKUX HayKa, beorpasicka 6aHKapcka akagemuja u Cases ca-
mocranHux cunaukata Cpbuje, Beorpan, 2010.

4 OmmupHuje 0 3HaYajy KOPIIOPATUBHOT yIipaB/bawa Y Mupko Bacubesuh, Kopiiopaitiuse-
HO yipaemarwe — UpasHu acilexitiu, IIpaBHu dakynretr YHusepsurera y beorpapny, beo-
rpap, 2007.
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Ce TaKo yIpaB/ba HEMAjy NMEPCIEKTUBY, HAPOUUTO Y YCIOBMMA Kajla HeMajy
c1060fjaH NPUCTYI TPXKMUIITUMA KalWTaaa WIM y CUTyalMjaMa Kaja Cy
IbUXOBE LleHe KOHTponucaHe. To je mokasasa u Ipakca y HajpasByjeHMjUM
TPXXUIIHUM eKoHoMMmjaMma, rmonyT CAJl, ox xpuse 2008. roguHe, Kaga cy ce
BlIafie Of/Tyunse ja OTPOMHMM (TPMIMOHCKMM) ITaKeTMMa CTUMY/IaHca Io-
MOTHY MM IPaKTUYHO HAIMOHAN3Yjy IpuBaTHa mpexy3eha, a ga 3a y3Bpar
IpOMeHe yIpaB/bauke CTPYKType y TUM mpepysehmuma. [lake, HeomxomHo
je OfBOjUTY BIIACHMYKA Of YIPaB/bauKMX IpaBa, 6e3 063mpa Ha TO fia 1M je
B/IACHUK TIpeffy3eha apskaBa Wiy IPMBATHY MHBECTUTOP.

Vipeonoruja cmo6OZHOT TPXKUILITA IPOMOBICAIA je TPXKUIITe Kao edu-
KacaH MeXaHM3aM 3a pelllaBarbe IIpo6IeMa pallMoHaTHNUX OdeKrBama. [Ipak-
ca je moKasasa ja je 3a epuKacHO (PyHKI[MOHMCAbe TPXKUIITA KanuTaaa 6u-
taH 6amaHc u3Meby TpxxuiTa M #pKaBHe perynauuje. JJameko je BakHuja
mobpa perynanmja, Hero jieperynanyja. AHTUKpPU3HA ITONTUKA PasINdnuTHX
ApKaBa ¥ MehyHapomHUX MHCTUTYyLMja yK/bydMBajma je pasimuuTe Mepe
dnnaHcujcke perymanuje. Hemoburas je sak/pydak: bes perynmanyje Hema Hi
camor TpxuiTa. Perynanuja je y Hajoo/beM MHTepeCy TP>KMIITA KaIlUTaa.

III Hy>xHOCT fip>)KaBHe perynanuje

I[Toxasano ce ja eeKTUBHY BIACHMK aKI[VIOHAPCKOT KamuTana (Ben-
KU VI MaJI}) He MOXKe TT0CTOjaTy 6e3 epeKTMBHOT TPXKUIITA KanuTana. Moxe
ce cmobonHo pehn, ma je mMOCTOja0 YKYIHO epeKTUBHMjU CUCTEM JIpXKaBHe
perynanuje Tp>KMIITA KanuTanaa (HApOYMTO IIpolieca IpuBaTK3alje) eKo-
HOMCKe 11 MOpaJjIHe LITeTe 110 eKOHOMU]y 3eM/be U rpahane 6mie 6u gpactmd-
HO Mame. OBaKo, arcolyTHa CaMOperylIaTOpHa CTUXUja TPXKUIITA, IpeTH fia
TOTOBO YHMIUTY ¥ CaMO TP>KMUILTE U fla HaC BPaTU Y HETPXKUIIHM aMOMjeHT.
HapasHo, fip>kaBa He MOXKe 3aMEHUTY TPKUIITE KAIlMTala, ajll MOXKe I MOpa
TONPUHETY aKTUBHOj, CTMMY/IaTUBHO] (HEpeCTPUKTUBHOj) U e(eKTUBHI]jO]
perymanmju, Kao M Cy3Oujamy Tp)XKMIIHe CTHXMje ¥ MajBeps3aumja. 360r
TOra ce cajia Ha IVIOOAJTHOM IUIaHY ,HEBU/bMBA PYKa TPXKUIITA“ 3aMemyje
»BUJ/BUBOM pYKOM ap>kaBe‘. Hajuspasutuju nmpumep fp>KaBHOT MHTEpPBEH-
L[MOHM3Ma — HallOHaIM3alllje je Hajpa3ByjeHMje TPXKMUILITE KaluTana y cBe-
Ty, te ¢y CA]l ynoxnie HEKOMMKO TPUINOHA Oapa MOpecKux oOBe3sHMKa
3a CraiaBare MHCTUTYIMjA U yOmakaBambe GUHAHCHUjCKe Kpu3e.

Iume ppxaBHe perymanmje je ma ce IMOAPXKM IPOLleC MHBECTHUPama
IPEKO TPXKUIITA KallUTasa, Off CBUX KaTeropuja MHBECTUTOPA: CTPATEMIKN —
KOj! MIMajy KOHTPOITy Haj peny3ehem, KpyIHU — KOju CBOje pe3epBe ipKe Y
XapTujaMa off BpeSHOCTY 1 NMOCeOHO Majy MHBECTUTOPK — BeIMKU Opoj ax-
IIYIOHapa ca MajuM IaKeTUMa aKijyja, Koju 06e36ebyjy mmpoky 6asy u cra-
OMnMHOCT TpXKUIITA. Pajgy MHBecTupama y XapTuje of BPeLHOCTY — aKijuje
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1 00Be3HMIle ¥ MOJEPHM3AIVjy IIPOU3BOMIbE, pXKaBa OCTBapyje moceb6aH
yTUIIAj HA EMUTEHTE, KPO3 Capajiiby, KOHTPOILY CpefcTaBa u perymnauujy. Ilo-
cebaH 3HaYaj 3a [aj/bMl Pa3BOj TPXKMUILITA KAIMTa/la je PasBoOj CEIMEHTa AYro-
POYHMX KOPIOPATUBHYUX 00BE3HMIIA.

IloHnoBO ce aKkTyenmusyje murTame OJHOCA CaMOperynanuje u Jp>KaBHe
perynanyje. AfeKBaTHa Ap>KaBHa peryiaalnuja Mo)Xke fa ojada U JOIYHHU, a
JI0IIa IOJKONaBa TPXKUIIHY perynanujy. [Ipema ToMe npaBHa MHTEPBEHIIMja
je wam epuKacHa WM CYBMIIHA ¥ KOHTPAIPOAYKTUBHA. Perymanmja je Heor-
XOfIHA 3a TPXKMIITA KalMTaaa Koja fo6po (QyHKLUMOHMILY, a/lu je CIO0KEHO
OfIpelUT KOja je ynora Ap>kaBHe MHTepBeHUuje. Heku ngpyru daxkrop mopa
OuTK yBeieH KaKko Ou ce olpaBpaa fp)KaBHAa MHTEPBEHIIMja KOja ce OFHOCU
Ha eBOJIyMpaHa IpaBuIa, HapegOe M MHCTUTYIMje IOMONy KOjuxX Tp>KuiuTe
perynullie IoHallambe.

Behuna ¢puHaHCHjCKMX TpaHCaKIIMja je CyBuUILe Maa fa 6 yK/bydBaa
HIpeTHy KPUBUYHNUM, IIa YaK ¥ IPEeKpLIajHUM CaHKIMjaMa. Tp)KuIITa Kamm-
Tasa Tpeba Aa QYyHKUMOHMIIY TAaKO [a eMMMMUHUINY CTpax obe CTpaHe Of
npeBape, unMe ce oMoryhasa 3ak/by4nBame TpaHcakuuja. IIpobnem je kako
NpeaynpeIuTy IOHAIlama Koja IOJKOMaBajy 060CTpaHO KOPMCHO [IPYyIIT-
BEHO NOHalIame. [TapTHepy IOIMITYjy mpaBuaa 360r ouyBama pemyTaiyje,
Kako Oy Omn y cTamy Jja yuecTByjy y 6yayhum TpaHcakumjama Ha TP>KMII-
Ty. PenyTanuja, ofHOCHO cTpax oOff IBeHOT TyOMTKa, OTpaHNYaBa HeaJeKBaT-
HO TIOHAIIAMbE U TOKa3Yyje CAMOPETY/TNCAbEe TPXKUIITA KATUTama.

HaxoH Buile off jemHe AeljeHuje aeperynainuje 1 u3jaBa OpojHUX ame-
PUYKUX U IPYTVX NpefiCeHNKA JIa je ,,epa BeMKe Bajie TOTOBA", OTUTUIKO
KJIaTHO ce TMOHOBO Bpaha Ha cTpaHy perynanuje. IlosuBu 3a akuujom Baje
Cy CBe ITIacHUju 1 cBe 6pojHuju. V mopep Tora akafieMcKe JUCKYCHUje Cy OCTa-
7ie 3aI7IaB/beHe y Pa3sMUII/bAbIIMA O Jiepery/anuju, Koje ce Buie GoKycupajy
Ha TpellKe Bajia, Hero Ha Moryhe ycmexe mmym edeKTMBHOCT Braja. 36or
TOTa IIOCTOjU omacHoCT #a he 6ymyha perymaumja Tpxkumra kanurana 6uTn
3aCHOBaHA, He HAa HOBMM UCTPaXMBaWmNMMa 1 MUIbemMMa, Beh Ha cTapum
naejaMa Koje he 6uTy peakTBUpaHe y HEMOCTATKy 607/pMX pemrera. Hose
pery/aTopHe MHUIMjaTVBe ¥ pelliea Ha TPXXMIUTY O6u Tpebano 3acHMBATH
Ha aHaNM3M NPETXOJHUX UCKYCTaBa ¥ KPUTMKAMaA CTApUX NPUCTYTIA, aayu U
HOBVIM IIOT7IElUMa Ha MOTyhHOCTH perynanje, OHalIabe TPKUIITHUX ydec-
HUKa U colyjaHe moTpebe.

Pasmunubama O [p)XaBHO] perylalyjy TPXXMIITA KAIMTajaa 4YeCTO
HOYNIbY Ca pasMaTpameM PUHAHCHjcKuX Kpusa. Ha uaeamHoM eKOHOMCKOM
TPKMIITY, TI0jeAVHIY MaKCUMM3NPajy POGUT, IPOCTO OCTBAPUBABEM COII-
CTBeHNUX MHTepeca. IToHeKan ,HeBMI/bMBA pyKa TPXKMINTA“ He ycIleBa Ja
ONTMMM3VIPA APYIITBEHO OmarocTamwe. KpuBIy cy, Kako Cy HaC eKOHOMUCTH

5  Ilopu Axeprnod, Pobepr lunep, Kusoiwnu gyx, Cnyx6enn rnacauk, beorpag, 2010.
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Y TIpaBHMIM Y4YWIN, jaBHA loOpa M eKCTepHasuje, Koje IpeTe Ja Hampase
pasgop usmeby ceOuuHOr HojeuHILIA M APYLUITBEHOT O/IarOCTamba.

Cepuje nojennHayHNX (PUHAHCU]CKUX Kpu3a mpouutor Beka (bpasmi,
AprenrnHa, Kopeja, Pycuja u ap.) cy yecto 6mie mocMaTpaHe Kao JOBOBHM
pasnosu 3a BIaguHy MHTepBeHUMjy. [lo kKacHux 70-1X, Mo4eno ce NnpuiaBaTu
BUIIIE TTaXKIbe IPOoO/IeMy BIaJITHMX TPelllaka, 4uMe ce mosehana oceT/puBoCT
Ha MOryhHOCT /1a caMo IOCTOjabe 3aKOHOAABAIIA, KOjI Cy ce OaBVIIN TP>KMIII-
HVM KPaX0OBlMMa, MOYKe IPOM3BECTH BUIIIE IITeTe HEI'O KOPUCTU Y IOKYILajuMa
fla ce mM3jede TP>KMUIIHYM HefocTany. OHNM Cy yBeK OMIN MOMIOXHM yTHULA]y
MHTEPECHNX TIPYIA, WIM MOTy OMTYM Ha APYrM Ha4MH OMETEHU Yy 3alITUTHU
jaBHOT MHTepeca. Yak 1 OHM KOju MMajy Haj60o/be HaMepe 1 MOACTHUIIaje MOTY
JOXVMBETH HEYCIeX Kao pe3y/ITaT HeaJeKBaTHUX MHpOpMaIyja.

Mako cy Tp>KMUILIHYM JIOMOBM OCTajIJf Ba)KaH I MHOTO pasMaTpaH KOH-
LIeNT y APYIITBEHMM HayKaMa, HeloOCTallM Ap>KaBHe pery/ialyje Cy MoCTaam
CBe NMPUCYTHUjU IpeAMeT UCTpakMBamba. CKeNTUIM3aM, 11a YaK M LMHU3AM
CY 3aMerbeHM ONTUMM3MOM Y aKafIeMCKMM pa3MUIIbabUMA O IP>KAaBY U II0-
pacTao je MpUTHUCAK Ha MIMPOKY feperyrauujy. Vspas ,perynaunja“ xoju je
paHuje 610 CMHOHMM M3pasa ,TellKa pyKa Ap>KaBe“ 1M ,HaJ30p U KOHTPO-
ma“ ca aconypameM Ha CTa/bMHOBO BpeMe, [JaHAC je Ballaj 3a CIIalllaBambe
HajMODHMjMX y4eCHMKa IT0OATHOT TPXKMUILITA KaluTaa.

AKTye/THa €EKOHOMCKa KpJ3a je JoBeJIa 1O HOBYMX IIOKYIIaja aHTU-KPU3He
perynanyje GMHAHCHjCKUX TP)XKMINTA Y LMbY yOTaXKaBama M OTK/Iambamba 110-
clefuIla Kpu3e ¥ CIpedyaBame NOHaB/bama rpemaka y 6ymyhnoctn. Kpnsa
CBOje KOpEHe By4e U3 OC/lambaiba Ha JIe/I0BAIbe CAMOPETY/IaTOPHOT MEXAaHNU3-
Ma TPXKMIITA, KA0 ¥ U3 OCHOBHOT MHTepeca BJIACHMKA Jla C€ Ha TPXKUILUTY
yIIpaB/bajy >Ke/bOM 32 MaKCUMM3MpPambeM HOOUTIH. JOII jeTHOM je moTBpheHo
Jla Cy Kpu3e CacTaBHU JIeo IelI0Barba TPXKMINTA ca IM/beM yckaabupama mnd-
HUX U IPYLITBEHUX MHTEpeca, Kao U fia ip>)KaBa MOPa MHTEPBEHUCATH, KaKO
6u ce m30er/M TPOILIKOBY Kpu3e, KaKo OyIeTCKM TPOIIKOBY ITOMONhM Ipum-
BpeJIN, TAKO ¥ TIOTEHIIMjaTHU Ty6UI[M MHBECTUTOPA, KOMIaHuja 1 rpahana.®

JenHa off IITaBHMX yyIora ip)KaBe Ha TPXKUINTY jecTe Bpahame moBepema
y TpXKMIITe KammTana, 6e3 Kora OHO He MO)Ke HOPMa/lHO (YHKIMOHUCATH.
Ynopepo ca Tum, ob6aB/bame yOp3aHe perylraTopHe U 3aKOHOJIaBHE aKTMB-
HOCTH Ca IIM/beM OTK/arbalba TPXKMIIHUX HEJOCTaTaKa U Kpeuparbe IPaBHOT
OKBIIpa 32 BeroBo QyHKIMOHNUCame y 6yayhHoCTH, 6€3 ommacHOCTH fia ce Io-
HOBe IIPOIYCTY KOju Cy HOBeIu o IpeTxofiHe Kpuse. OHO IITO ce IpoMe-
HIWIO 3a HOBUM OfIHOC IIpeMa TP>KMILTY jecTe NpUXBaTame yore Jp>KaBe Ha
TPXKUILITY M TeXba Jja OHAa IOCTaHe TPajHu TpXKuIIHYU ¢akTop. O ToMe roBo-
pe CTaBOBM 3aKOHOJABalla ¥ PEryaaropa Ha CBUM Pa3BUjEHMM TPXXUINTUMA.
VHTepBeHIMje O CTpaHe perynaTopa uMajyhu y Busy pasBujeHOCT U IIOBe-

6  Ilon Kpyrman, Oxonuajitie o8y geiipecujy ogmax!, Vintepkomepn, beorpagn, 2012.
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3aHOCT TPJKMIITA KalnTaaza 'y 6y11thOCTI/I Mopajy MMaTyU TI00amHM Kapak-
Tep Kako OM ce IpeBasyIIa OrpaHNYeba KOja He MOCToje Kajja je KpeTambe
KalyuTaaa y OuTamy.

IV Ynpasmpamwe pusunnyma

QyHKIMOHNCAe TP>XKUIITA KAalIUTajIa OfBHja Ce Y YCIOBMMA IIVPOKOT
CIIeKTpa pU3MKa, KAaKO PU3MKA — ONMACHOCTY, TAaKO M PU3VKa — MOTYhHOCTML.
HeomnxofaH je MHTepaKTMBaH NMPUCTYI YIpaB/bakby PU3UINMA, PeCypcuMa
U MHCTUTYLVjaMa Ha QMHAHCHMjCKOM TPXXUIITY — KOjU UMHE KPBOTOK €KO-
HOMCKOT cucteMa. IloTemnBame pusuka MHPOpPMaIVOHe acuMeTpuje, He-
raTVBHE CeJIeKIUje, MOpPaJHOr Xasapha U ¢gopMmupama IieHa Ha TPXKUIITY
KamuTana 6uiao je okmpad MHAHCHjCKe Kpu3e, Koja ce NpeHena 3aTuUM Ha
peasHy CeKTOp, CMambUBambeM CTOIIA eKOHOMCKOT pacTa U nosehaBameM He-
3aroceHocTy. HecTabumHOCT je moBe3aHa ca JiejcTBOM 00jeKTUBHMX (hak-
Topa: OyjameM VHOBaTMBHUX (PMHAHCUjCKMX VHCTPYMEHATa, PeBOTYLjOM
MHGOPMAIMOHNX TeXHOIOTH]a, TMOepann3alujoM U AeperyIalujoM.

OcHOBHI 3aJjaTak HOBE perynaluje je KOHTPOIa pU3MKa Ha TPXKNII-
Ty KaluTaaa, IOIITO PerylaTopy HUCY CIPeMHM [a yTU4Yy Ha Ipolec
MaKCUMu3upama npyuHoca. OrpaHnyaBameM IpuUHOCa O6u Ouma yrpokeHa
OCHOBHA MOTMBallVja TP>KUIIHNX YI€CHNMKA, Ka0 ¥ IPUPOJa KaIUTaINCTNY-
KOT cucTeMa. Jmak KOHTpoO/a pusyuka He O6u Tpebamo [a 3HAUM U HETOBY
OPYUITBEHY AUCIIEP3NjY, MaKO Ce y TPeHYLMMa OTK/Iabama Moclefula Kpu-
3e jaB/pa mMoTpeba Aa Ap)kaBa caHMpa TyOMTKe WIM HAJIOMECTM KaIluTas
(UHAHCHjCKUX MHCTUTYLM)A, YMMe Ce BPIIN colMjanusannyja pusnuka. Kon-
TposIa OPOjHMX pU3NKaA Ce CBOAM Ha YCIIOCTaB/bambe jacHe Bede usMehy pusu-
Ka 1 IpMHOoca. Tako ce CUCTEMCKY PU3VK KOHTPOJMILE PETyIucambeM CTPYK-
Type TPXKUILTA, Be/IMYNHe PMHAHCUjCKMX MHCTUTYILYja, IPOMEHaMa HbIXO0Be
HeaTHOCTY ¥ CIIpe4aBameM MOPAIHOI Xa3apja y muMa. PemyTaunonn
PU3UK ce cMalbyje ycaBpllaBambeM IPMHIMIIA KOPIOPAaTUBHOT YIIpaB/bamba.
Konayno, crnenuduyny pusuiy ce KOHTPOIMIIY HaA30poM (pMHAHCHUjCKUX
MHCTUTYLYja ¥ TO y 00IaCTM IPOINCUBaba HEONXOZHOT 00MMa KaluTaia,
IpaBuIa JIMKBYJHOCTY WIM HAuMHA Bpliea KOHTPOJIe II0C/I0Bama.

HoBa perymanmja Tpxminta Kamurtaza Mopa ja ce 6aBM IMUTamuMa
CHCTeMCKOT PM3MKa, HAPOYMTO Ha MHCTUTYLMOHATHOM HuBOy. HoBa 3a-
KOHCKa pellerha MOpajy Ce YXBaTUTM y KOIUTAll ca C/IOXXEHOM CTPYKTY-
poM GMHAHCHjCKMX CHCTEMa HajpasBUjeHMjUX TP)KMINTA KANWMTama, IOMyT
onux y CAJl wmm Espornckoj yuuju. ¥ CAJl cy Beh ycBojeHa penrema Koja
orpaHnyaBajy GUMHAHCUjCKe MTHCTUTYILHje Y MOI/Iefy IOCTI0Ba KOjiIMa Ce MOTY
6aButy. Ta orpaHnyYera ce OTHOCE Ha pasfiBajarbe 6aHaKa U BIaCHUKA 6aHaKa
oxt xenl poHgoBa My 3abpaHy 6aHKaMa 1a 006aB/bajy TProBame CBOjUM Cpefi-
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crBuMa (aumepckum mocnosuma). OBa pellema Cy HOCTEAMIIA YCTa/beHOT
MOHaIIakba PMHAHCHjCKMX MHCTUTYIMja, KOje Cy pajy ocTBapuBama Beher
npodura, peysuMae IpeBeNrKe pUsVKe y TProBamy XapTujama off Bpefl-
HocTu. TakBO NOHalIame je Kpempaso MOPaIHM Xasapp, KOju je 3aXTeBao
kopuiheme 6pojHIX MeXaHM3aMa 3a 00y3laBame TOT PU3NUKA.

HoBu mpuctyn yk/pydyje ¥ orpaHn4aBarme BelTMYMHe GUHAHCUjCKMX
MHCTUTYIMja, 49MMe C€ 3ayCTaB/ba [OCajallliba IPaKca HEOTPAaHMYEHOT
yKpymbaBamwa GUHAHCUjCKOT CeKTopa. BennunHa Komnanuja ce orpaHndaBa
Ha 10% ykymnHe macyBe cBUX GMHAHCHjCKUX KoMnaHuja. Ha Taj HaumH ce us-
OeraBa IojaBa MHCTUTYLIKja ,,KOje CY IpeBermKe fa 6u npomane’. Ocum Tora,
Kpeupa ce U GpOHJ 3a IMKBYUALNU]Y BeTUKMX GMHAHCY]CKUX KOMIIAHNja, IITO
TOHEKJIe OTpaHMYaBa CUCTEMCKU PU3KK.

Perynanuja Tpxumia KamuTaaa ce, ocuM (GUHAHCHUjCKUM MHCTUTY-
IyjaMa, Mopa 6aBUTH U Ipo6IeMMMa 3aIITUTe KMjeHaTa, Kao U peryIanujoM
PE€jTUHT areHIMja Koje NpefcTaB/bajy 3HadajaH M3BOP MOpA/THOT Xasapfa.
OHe cy ce y IpeTXOIHOM Ilepuofy 6aBuje Kako HaBambeM OLieHa PejTUHTa,
TaKO M MPY)KalbeM KOHCYATAaHTCKUX YCIyTa, LITO JOBOAM IO 030M/BHOT Cy-
KobOa MHTepeca.

3a pasmuky on CAJl, sakoHomaBuy EBpoIcke yHuje cy ce y IOCT-
KPM3HOM IIEPMOJY pery/lalyje KOHILEHTPMCAlM Ha Jja/by XOMOTEHM3alujy
jeNVHCTBEHOT €BPOIICKOT (MHAHCUJCKOT TPXKMIITA. Y CKIafy ca TUM je
dopmupan EBponckm ombop 3a cucTeMcKe puU3MKe, KOjU ¥Ma 3a IWb
npeHTNUKOBabe PU3NKa ¥ IPUKYIUbakbe NHPopManyja o mruma. Kontpomna
OCTa/uX cnenmMUYHNX pusKKa he ce 3acHMBATH Ha [JOHOLIEHY aJeKBaTHUX
pelema y JOMeHy yClIoBa IIOCTIOBamba (UHAHCH]CKMX MHCTUTYIMjA, Kao 1
perynaiuje HaJi30pa HBUXOBOT OC/IOBAbA.

IToyke koje cy m3BydeHe U3 aKTyelHe I7oOalHe eKOHOMCKe Kpuse
ynyhyjy sakoHopmaBlie Ha jauy MehyHapomHy kooppauHanujy. 36or tora ce
IIOHOBO peadupmMuiie yrora MehyHapomHMX peryraTopHUX MHCTHUTYIMja:
MebhyHnapoznne opranusamyje komucuja 3a xapruje of Bpegnoctu — I0SCO,
basenckor komureTa 3a Han3op Haj 6aHKaMa, Ongbopa 3a GUHAHCHjCKY CTa-
6unHoct — FSB u fip. Ha oBUM MHCTHTYLMjaMa je fla Kpeupajy 3ajefHndKa
pelera 3a MehyHapoiHa TP>KUIITA, KAaoO U fia 1ajy peryJIaTopHa pellema 3a
npobneMe KojuMa ce perynanuja Huje o caja 6aBwiaa. Ha HauyoHanHum
HJMBOMMa HOTPeOHO je IIobaHa pellera UMIUIEMEHTUPATU ¥ IIPOMEHUTU
OpHMjeHTallMjy Hafi30pa HaJ HOCTOBameM (QUHAHCMjCKMX MHCTUTYIMja Ka
IIPEBEHTUBHOM [Ie/IOBalby U CIpedyaBaiby HEraTMBHOI IIOHAllaibha, YMECTO
(xao mo cafa) Ha OTK/IaWaHy MITETHNUX MOC/IEANIA TAKBOT IIOHAIIAA.

PeryTraionyu pusMK ce OJHOCKM Ha pasIM4mTe acleKTe KOPIIopa-
TMBHOT yIIpaB/balba M MMa pellepKycuje Ha TO KaKO TP)KMIITe IOCMarpa
onpebeny ¢unaHCcHjcKy MHCTMTYLVjy. IlomuTmka GOHyca MeHalIMEHTa je
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jeflaH acIleKT PeIryTalliOHOT PU3UKA, KOjU je TOJ, IyIIOM jABHOCTH. Y TPEHY-
IMMa Kaja cy ce puHaHCHjcKe MHCTUTYIMje CyodaBase ca ryomuiuMa 6oHycn
Cy ucmrahuBaHyu, HUXOBM M3HOCK Cy OMIM Y OTPOMHO] JUCIPOIOPIMjH Ca
I/IaTaMa pajjHMKA, a MCITahuBae cy UX ¥ MHCTUTYIMje Koje Cy KOPUCTH-
ne momoh zmpkaBe kako 6u m3berne 6aHkporcTBo. OCHOBHM IIpOo6IeM Huje
caMo y BMCHMHM O0HYyca, Beh y ToMe IITO je Joca/jallliby CHCTeM MOTVMBIUCAO
MeHallepe Jla ce NOHAIIAjy MMajyhm y BUAY caMo KpaTKOpOYHe pesy/nTaTe,
npeysumajyhu Behe pusuke, Hero 1mTo je 6uno onpaspano. Kako 6u ce orpa-
HIYMO OBaj M3BOP PU3MKA, IOIUTHKA OOHyCa Ce IOJ MPUTUCKOM jaBHOCTU
CBe BMIIe IOMepa Ha MCIUIATy Harpajia y BUJy akliMja KOMIaHUje, 4uMe
ce MHTepecu MeHalIMEeHTa UM aKlMoHapa mosesyjy. Ocum Tora yBofe ce u
ozipebeHa orpaHMyema y CMIUCITY Ofi/larama TPEeHYTKa KajJja MeHAIIMEeHT MO)XKe
pacronaratyi TUM aKLyjama.

O36M/pHM)jU IPUCTYII KOPIIOPATUBHOM YIIpaB/bakby Off CTPaHe YIeCHNU-
Ka Ha TPXKUIITVMMA KalUTajla 3axTeBa Bely KBa/mmpUKOBAHOCT CTPydmaka,
KOju pasyMejy pu3MKe U OIACHOCTM Koje ca coboM Hoce (UHAHCHjCKe
uHoBanyje. [Tox mputuckom Kpuse, GMHAHCKjCKM CTPYUHBALN CYy IOYeNN Aa
y/1a3e y MEHAIIMEHT CTPYKType npenyseha. Y HapeHOM Iepuoy ce Mopa Bo-
ANTY padyHa o yemhyM IIpoMeHaMa y yIIpaB/baduKuUM CTPYKTypaMma, uMajyhm
Yy BUAY IPOMEH/bMBE 3aXTeBe TPXKUIITA.

CrBapame edeKTMBHHUjeI CUCTeMa perynanyje IOCIoBama Ipode-
CHOHAJIHMX y4YeCHMKa TP)KMIITAa KalMTajga ¥ €MUTEHaTa 3axTeBa ycMepe-
HOCT Jip)KaBHe peryjalyje Ha pellaBame ropyhmx mpobnema omopaBka U
MoflepHM3alyje eKOHOMUje, IopacTa MHBECTUIMOHUX IIpOjeKaTa, pasBoja
MHOBAIVja, 3aLITUTe MHBECTUTOPA, Pa3Boj MehycoOHMX ofgHOCAa CBUX Bp-
CTa y4eCcHMKa Ha (PMHAHCUjCKOM TPXKMUILTY, pajiil IIOCTU3aba HberoBe cTabu-
nusaguje.

Heonxopuu cy uBpimhy 3aKOHCKM U [[Pyr HOPMATUBHY aKTHU, KOju
OTKPMBAjy, CAHKL[MOHNINY ¥ CIIpe4aBajy HOBe TpXKMINHe MaxuHanuje. Ilpn
TOME je HeOIXOfIaH HOBU IPUCTYN MelycoOHe capajime peryaTOpHUX Op-
raHa ¥ caMOperyJIaTOpPHNX OpraHK3alyja, Ha OCHOBaMa jacHO JAe(UHMCaHUX
MoJieNa, IpoLefypa U Mojee O4rOBOPHOCTY, BUTHO je ma ce ofBoje Mamu
TeXHUYKM NPOIYCTY OF, BEMKIUX CKaHZAa/Ia Ha TPKUILITY KaluTana.

Hose nepcnexkTuse perynanmje TpKUIITAa KaluTana YKbydyjy U Clie-
nehe crasose.

Hema Tpxuiura 6e3 perynainuje koja geduHMIIe IIpaBo CBOjMHE, I10-
CTaBJ/ba CTaHapfe IIOC/IOBHE NpaKce U Kpeupa MMPOKO IOBepee y IpaBuy-
HOCT €KOHOMCKIX IIpaBU/Ia UIPe.

JaBHM 3BaHMYHMIV KOjU Cy 3afy>KeHV 3a Kpeupame U CrIpoBobheme
PEryJIaTOpHMX 3aKOHA HUCY YBEK JOMVHAHTHO BODEHM COIICTBEHMM MH-
TepecoM. Perymaropu u 3akoHomaBIu Takohe kerme fa saumrrute u ysehajy
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cBOjy pemyTaunujy. OHu ce Makap IoHekan (POKycHMpajy Ha OHO IITO OHU
HepLUINpajy Kao omuite o6po. Ta miUxoBa Meplielinja jaBHOT MHTepeca je
T0f] 3HAYajHVM yTHI[ajeM OHOTa IITO ce I0CMaTpa Kao oAromapajyha cpxa
BTIaJE.

Tp>KuuHN y4ecHUIM — MeHalepy, IIOTPOLIAYY, PaJHULM, NHBECTITO-
p¥, 3ajMOfIABLIM, OCUTYPaBayy, UTH. Ce He IIOHAIIAjy KA0 CTPUKTHO PaI[OHAI-
HII TIPOLICHNUTE/b) MHTepeca, 6110 [ja BIUXOB LM/b YK/by4Yyje YCKe COICTBEHe
MHTepece Wy omuite Bo6po. 3a MHOre ocobe NMPUMaM/BMBOCT COLMjaIHe
KOOIlepaliije 4ecTo HaJjjayaBa ceOMYHe MHTepece.

[Toctusame Behe eprkacHOCTI anoKalyje pecypca Ui IpogyKTUBHO-
CTU HMje jefMHY JIETUTVMHU LM/b PeTy/laTOpHe MHMLMjaTuBe. 3a0pUHYTOCT
3a pesynTaTe Te aJloKalyje, Kao U 3a BUTATHOCT JEeMOKPAaTCKUX MHCTUTYLIMja
TaKohe MMajy cBoje MeCTO y OO/IMKOBaY HOBE PETy/laTOpPHE MONMUTHKE.

VMucTutynuoHanHa MpeXa perylanuje peTKo YK/bydyje camo Bila-
IuHe perymatope u perymucane 6usnuce. lllupok crnekrap KoMepiujamHuX
cybjexara, MHAYCTPUjCKMUX acoLyjalyja, HeBTaAMHUX OpTaHM3alllja, KBasyu
jABHMX MHCTUTYLMja, 9aK M MeNVjU UTPajy 3HA49ajHy YOIy Y PeryaaTrop-
HOM IPOIieCy, KaKo y 06/1acTu IocTaB/barba CTaHJapHa, TaKo U y obmacTu
cripoBobera 3aKOHa U CYACKMX Ipolieca.

Perynatopu Tpeba fja y3my y 003up IIMPOK CIIEKTap ¥ JIOTMKY pery-
JIATOPHUX MeXaHM3aMa KOjU Cy MM Ha pacronaramy (OIopesuBama, CIIPO-
Bobema IIpaBHUX pelllera, oMoryhaBama mpucryna nadopmanujama, feTan-
HOT Kpeypama IpaBIIa, Je/lernpama Hai30pa CaMOPeTy/IATOPHNM Te/IMa 1
CIL.)

V 3ak/byyHe HallOMEeHe

AkTyenHa cBeTCKa (MHAHCHMjCKa KpM3a MMa CHCTEMCKM Kapakrep,
3axBarajyhm (Mame way BuIe) CBa TP)KMINTA, CBE CEKTOpe eKOHOMMje I’
CBE 3eMJ/b€ CBETA. JeAHO Of HajpamMBMjUX IOAPYYMja MTOCTAJIO j€ TPXKMII-
Te KaIllUTaja, ycle[ MHOroOpojHux ¢axkTopa, a moce6HO 300r rpemaka u
MaHunynanuja y ¢bopMmupamwy IpuBaTHe CBOjuHe, Kao M 300T IMIIeKyIaTyB-
HOT IIOHAIIAha 1 MTPe Ha IMOCTU3ame MaKCUMaMTHNX MpoduTa, fanexko Behnx
Hero y obmacTu 6aHKapCTBa.

ITocTano je OYMITIENHO ¥ HECIIOPHO, BUIIE HA ITIOOATHOM, HETO Ha
HallMOHA/IHOM HMBOY Jla Cy HEOIIXOJHE IIPOMEHE OJIHOCA CBUX YYEeCHMKA Ha
NMHYjN: TPXKUIITEe KaluTana — fip)kasa. I1py ToMme Ha 3Havajy fo6mjajy Tep-
MVHM ,,perynaTop u ,ip)kaBHa MHTePBeHIMja“.

Ha rno6anHoM HUBOY I0jadaHM Cy KOOPAVHUPAHM HAIIOPU Ja Ce pe-
dbopmuiry nocrojeha TpykuITa XapTHja off BPEHOCTH, M3yYaBabEM Pa3/In-
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YUTUX UCKYCTaBa, MOJie/Ia ¥ HMBOA OfyTyuuBama. JJomahe Tpxumre xapruja
Off BPeTHOCTH je 030M/bHO JieTpafpaHo, YMPTB/bEHO 1 TUMe BpaheHo MHOTO
yHasaj| y IOIJIefly IMKBUJHOCTY, TPOIIKOBA, aCOPTUMaHa (PVHAHCHUjCKUX UH-
CTpYMeHaTa, IIpaBHe OATOBOPHOCTY ¥ MepCHeKTUBHOCTI.

ITonmasehm ox my6/be aHanmM3e CTamba, YINHBEHUX IMPOIYCTa M IIpaBHE
OITOBOPHOCTM 3aKplIele IpaBa, a y IWbY Op>ker eKOHOMCKO-COLIMjaTHOT
OlloOpaBKa M pa3Boja 3eM/be, HEONXORHa je [JyropodHa cTparermja pas-
BOja TpXXuIITa XapTuja of BpegHocTu po 2020. ropguHe, Ha OCHOBaMa
KOHKYpeHIyje, podecroHaIHe OATOBOPHOCTY CBMX YYeCHVKA, pa3HOBPC-
HOCTY MHCTPYMeHaTa 1 cTuMynanuje goMahux (moce6Ho cpemme Kimace) u
CTpaHux mHBecTuTOpa. [Ip>kaBa Tpeba Aa oOe3bemyu MOAPIIKY OYyBamy U
pasBojy pMHAHCHUjCKOT TPXKMINTA, OPOjHMM CBOjUM MepaMma, NMOACTHUIIjuMa
U rapaHIMjaMa.

3a y6/pe pasyMeBame CyHOBpara 1 yBoheme epeKTVBHe NHTErpaTuB-
He pery/anyje TP>KAIITA KalliTana MOTPeOHN Cy JOZATHN HAIlOPY Y HAYYHO]
U 3aKOHOHaBHOj cdepu. IToTpebaH je M HMOBpaTak €KOHOMCKOj M IIPAaBHO]
MICTOPUjU, MOpay u upaejama 6ygyhHoctn.

Mag. Milos JANKOVIC
Director in UBB

GOVERNMENT REGULATION AND CAPITAL
MARKETS

Summary

Modern problems and challenges of the global financial crisis demand
new answers and the need for development of a long term strategy for securities
market development. It is also important to strengthen government regulation,
on the basis of the best practice of the developed capital markets. A key task is to
increase the regulators effectiveness in managing all of the risks, especially sys-
tem risk in the time of crisis. The need for perfecting the legal framework, opera-
tion monitoring and the application of law in the fight against capital market
manipulations is emphasized, as it represents a prerequisite for the stabilization
of economy and society.

Key words: government, regulation, capital market, crisis, legal respon-
sibility.
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ap Tomuua JEJIVIBAIIIN'R
By npexpumrajuu cyn y beorpany

ITIOCEBHU OYViKN POKOBU 3ACTAPE/IOCTHA
OVIHAHCHJCKUX ITPEKPIITIAJA

Pesume

Y oeom unamky pasmaiiipa ce tuiliare Howipede gymux pokosa 3a-
ciiapenocitiu puHaHcujckux tpexpuiaja, Kao u CUOPHA UUAA 3aKOHA U
upaxce. IlocebHo ce ananusupajy uuitiarba 3aciapenocitiu tpexkpuiaja you-
wiitie, MAePUjanHo U UPOUecHo gejcilieo 3aciliapenocitiu, OUwiu u ioceo-
HU POK08U 3acTapenocitiu U 3aKOHCKA Upasuna Koja ce Ha o ogHoce. Yo-
uaea ce HoWpeda gyimux pokosa 3actiapenociiu PUHAHCUjCKUX Upekpuiaja,
umajyhu y eugy kapaxiiep u ioceOHocil wux upexpuiaja. Ilocebro ce ananu-
3upa 3aciiapesnociti fiopeckux dpexpuidaja, ca aciiekitia ogHoca 3aKoHa o fo-
peckom TOCHLyUKY U HOPeCcKOj AgMUHUCIUPAUUU U gPpyiux HopecKkux 3aKoud,
ia 3akmy4yje ga ce pagu o ogHocy ouwiitiel U HoceOHUX TOPecKUx 3aKoHd.
3aitio ce ogpegbe 3axona o Hopeckom HOCHYUKY U HOPecKoj AgMUHUCTAPAUUjU
upumerbyjy u éasce 3a cee iopecke 3aKoHe, W0 3Ha4L ga opecKku upexpuiaju
3aciiapesajy y gyxcum poxosuma 3aciiapenociiu, wito je n10iutHo 3aKOHCKO
pewerve. Mehyitium, pakca tio 080om HUMHAY HeMA jegUHCIiBeH TPUCIiyi,
eéeh flociiioje pasnuUItia MUberba.

Kmwyune peuu: tuitiarve 3aciiapenociviu, ouuitiy u iocebHu poKkosu, puHam-
cujcku dpexpuiaju, dopecku upoiucu u ipekpuiaju, Ouitiy u
flocebHU Tiopecku HOCHLYHaK.
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I MI3BecHOCT MpaBHUX CUTYaLlja M 3aCTapeocT

ITpoTex BpeMeHa of 3Hayaja je 3a IpaBHe CUTYyalyje, HOCeOHO Heus-
BeCHa CTalba, KOja 3aXTeBajy paspellerbe U U3BECHOCT, jep TaKBe CUTyaluje
Mory 6utu crnopHe oxpeheHo Bpeme, He u HeorpanndeHo. Hecropuy u ns-
BECHY IIPAaBHY CUTYyallMjy IPOTeK BpeMeHa He MOXe [ja Memba, BpeMe je He
KBapl, aJIM Ce Ha CIIOpHE CUTYalMje OpyK4dnje I71efa, jep HEM3BECHOCT Y Ipa-
BY He MO)Ke 61Ty TpajHa U BeunTa. [IpaBHM criop 61710 Koje BpCTe 3axTeBa fia
Oyne okoHYaH y ofipeheHOM BpeMeHy U fia HOCTaHe CTaOM/IHO IIPAaBHO CTabe.
Orypa mpeja 3acTapeloCcTy, aly HeHO HACTyIName y 0OMuralyoHoM ¥ Io-
CJIOBHOM IIpaBy 3aBUCHU Off aKTMBHOCTYU HOCHOIIA CY0jeKTYBHOT IIpaBa, JOK Y
Ka3HEHOM IIpaBy, I7ie ce M3PUYy CaHKIIMje, 3aBUCH OIHOCHO HAacTyIIa 3aBUC-
HO Off aKTMBHOCTM IP>KaBHMX OpraHa M CyfoBa. ¥ o6a cIy4aja ca IpOTeKOM
BpeMeHa IpecTajy ofpehena mpasa n HacTyma fipyro mpaBHO cTame. [loBe-
punar Mopa fia y ofpebeHoM poKy 3axTeBa CBOje MOTPaXXMBarbe, y IIPOTHUB-
HOM T'a He MO>Ke IIPMHYIHO HAIIATUTH, OHO IIOCTaje IpUpOAHa o6Inranyja, a
BpeMe Tpajarba CyJCKOT CIIopa He yTIYe Ha 3aCTapy — 3a PasiMKy off KasHeHe
OJTOBOPHOCTY U HbEHe 3aCTape/ioCTH, Ifje Ce pajyl 0 aKTMBHOCTHU Jp>KaBHUX
Oprasa, Koju Mopajy ofipel)eHe akTMBHOCTM IIpefy3eTV I OKOHYATH Y 3aKOH-
CKOM DOKY. Y IIPBOM C/Iy4ajy Ha 3aCTapy I1asy IIOBEPUJIALL, jer Ha by ce TyXK-
HUK MOJXKe [I03BaTH, MHAYe 3acTapa He IOCTOjI, a y JPYTOM CIy4ajy Ap>KaB-
HJ OpPraH Ha Iy IIa3u IO CITyXOeHOj My>KHOCTHU, a He caMO Ha yKa3MBambe
nporecHor cy6jexta. Hekan m3BpuIman KaKmbUBOTL Jiella MOXKe yTULIATH Ha
3acTapy, IPOLY>XIUTH je U3BPIIEheM HOBOT MICTOBPCHOT JieIa, IITO je U3y3e-
TaK of] Haye/a Ia OBa 3acTapa 3aBJCY Off aKTMBHOCTY HAJJIEKHOT [JP>KaBHOT
oprasa. ¥ cBaKOM CIy4ajy [i¢jCTBO 3aCTape/lIOCTH jecTe Jja IIpaBHE CUTYyalyje
He 0CTajy BEYNTO CIIOpHe, Beh /ja mperase y M3BeCHO IMpaBHO CTame, jep Mo-
Bepu/Ial, He MOXKe fia Oyfle HeOTpaHMYeHO ITACKBaH y TPaKemwy CBOT IpaBa,
Kao IITO Jp>KaBa He MOXE Jja HEOTPAHMYEHO OP>KM Y HEM3BECHOCTY YIMHMO-
I1a KXIYBOT JlefIa, a ja He fohe 10 mpaBHOCHaXKHE ocyfe Win ocnobobhema
on kpuBuile. To 3HauM fia je 3acTapesnocT 3axTeB IpaBHe curypHoctu. OHa
je Kao NpaBHM VHCTUTYT Y LVBWINCTUYKOM IIOINIeRy ius dispositivum, a y
KPVMMMHATTHOIIOMIUTUYKOM CMUCILY ius strictum, ius cogens.

II MaTepujaTHOIIPaBHO U MPOILECHO A€jCTBO 3aCTAPETOCTH
romemba

3acTapenocT y MaTepyjasHOIPAaBHOM CMUCITY IPeNCTaB/ba Iy0iberbe
3Hayaja Jla ce IPOTEKOM Iy>KeT BPEMEHCKOT IIepUOfa Off M3BPIIeHha KaXKIbI-
Be pajiihe Ha by pearyje IpMMeHOM JPYLITBEHOT IIpeKopa I CaHKI[uje IpeMa
y4amHMoLy. Y HpOLeCHOM CMUCITY 3aCTapenocT je, IaK, rybuTak mpasa op-
raHa TObeba M KaKmbaBama Ia IPOTUB YIMHIOLA ITOKPeHe VN Jaj/be BOAU
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Ka3HEeH! IOCTynakK. AKO ce OBa JiBa JIejCTBa 3aCTapeNocTi JOBelly Y Besy,
MoOXxe ce pehm ma je MaTepmjamHO-IPOLIECHO [ejCTBO 3aCTApeNoCTH 3aKO-
HOM yTBpbheHO BpeMe mocse Kor, 300T ryOuTKa 3Ha4Yaja M3puliama CaHKIuje
Ha BpeMEeHCKM U30/Iefieno feno, HacTyna HeMOryhHOCT IoKpeTama 1 Jja/ber
Bohema mocTynka npotus yunHnona. O61YHO ce cMaTpa JIa je 3acTapernocT,
IIpe cBera, MaTepyjaJHONIpaBHe IPUPOJie, MAKO IIPOLIECHN eJIeMEHTI He MOTy
Outy MumonbeHm, Tako fja ce [0/1a3yu 10 CXBaTamba O MEIIOBUTOM IIPAaBHOM
KapaKTepy OBOT MHCTUTYTA.

3acTapesiocT romema HacTymna 6e3 063mpa fia /i je y TOM poKy BobheH
WINX He TIOCTYIAaK MPOTUB yYMHMOLA, ITa Cé TO Ha3MBa allCOMYTHOM 3acTa-
penomthy. ¥V OKBUPY TOT pOKa alCOTyTHE 3aCTapeloCTH, MOCTYIAK Ce MO-
e, OTHOCHO MOpa IOKPeHYTH y M3BeCHOM KpaheM pOKy Of Te alcoilyTHe
3acrapenoctu. Taj kpahm pok mpencTaB/ba pelnaTUBHY 3aCTapenocT, a KOJ
IpeKplaja je To ABOCTPYKO Kpahe BpeMe Off alicOMyTHe 3acTapenocTu. Y 3a-
KOHY Ce IIPOINCYje Ta PelaTMBHA 3aCTAPE/IOCT, Ka0 3aCTapeIoCT IOKpeTama
nocrynka mm Bohema mocrynka. Ho opran koji je mokpeHyo MoCTymak o
POKY, Mopa #a Oyfie akTMBaH 1 BOAM padyHa fia fla IOCTYNaK He cMe 1a MU-
pyje 3a BpeMe Koje jefHaKO BpeMeHY pelaTMBHe 3acTapenocty, jep he u ta-
Ja pellaTMBHA 3aCTApEe/IOCT HACTYIMTHU. PelaTuBHA 3acTapenocT ce mpekuja
Ipefy3eTUM IPOLECHUM PajifbaMa U CBaKyU IyT IOCTIe MPEKUia IOYNibe Ha-
HOBO Jia Tede. [TpoTexoM JBOCTPYKOr POKa pe/laTMBHE 3aCTapeoCcT! HacTaje
arconyTHa 3acrapenoct. [locToju He caMo 3acTapeniocT Tomema, Koja ce pa-
YyHa Of] laHa U3BplIea IpeKpinaja, Beh 1 3acTapenocT u3Bpuiema OfIykKe,
KOja ce padyHa Ofj JaHa IIPaBHOCHaXXHOCTU Te opnyke. Kop sacrapenoctu
U3BPIIEhA BUIIE [OTA3€e O U3paykaja IPOLECHYU €JIEMEHTI.

ITponucuBame poka alcoTyTHE 3aCTape/IoCTH je CTBap 3aKOHA O
IpeKpllajiuMa,’ OBaj POK je jeIMHCTBEH, ONHOCHO Bayke OIINTA MPABWIIA,
3a CBe 3aKOHe BaXXm ofipefi6a wiaHa 76 CTaB 7 TOT 3aKOHA, 1a 3aCTapenoCT
HacTaje KajJja IpOTeKHe ABaIyT OHOIMKO BpeMeHa KOJIMKO Ce 110 3aKOHY Tpa-
KU 33 3aCTapeIOCT rombebha. Y TOME je CYIITHHA 3aCTapeloCTH U OJHOCA pe-
JIATMBHE M AIICOMyTHE 3aCTaperocT. 3aTo 3aKOH O IPeKpIIajuMa Kaxke Ja
ce M3y3eTHO 3a IojefyiHe IIpeKplIaje MoXKe MpOoMMcaTy AY>XU POK 3acTape-
JIOCTY TIOKpeTarba IMOCTYIIKA, IITO je YjeJHO ¥ POK 3acTapeloCTy KOja MOXKe
HACTYNOUTH y TOKY ITOCTYIIKA, aKO Of MOCTENbe NMpOLleCHe Pajitbe Cyfa MK
ApYror opraHa IpOTEeKHe pe/laTMBHA 3aCTapeNoCT. 3a ONIITA MUTamka 3acTa-
penocTu Baxke offpef0e 3aKoHa O MpeKpIIajiiMa, HeIIOCPEHO Ce NIPUMEY]Y,
Ia IOjeAVHUM 3aKOoHVMMa (KOjyu cafipyke JyXe POKOBe 3acTape MOKpeTarmba
IOCTYIIKa) TO He Tpeba HaIIalIaBaTM, HUTY IPOMNMCUBATHU aICOMYTHY 3a-
CTape/IoCT M OCTajia ONINTA NNUTAba, ali 3aKOHM U IO TOM IINUTAILY UMajy
HejeHaK MPUCTYI, HaMMe Y TOjefHaYHNM 3aKOHVMMa HeKaJla ce MIOHAB/bajy
OIIILITA 3aKOHCKA IpaBUJIa.

1 3akoH o npekpiajuMa (Crysbenu inacnux PC, 6p. 101/05, 116/08, 111/09).

109



CTPYYHA MUII/BEIbA IIpaBo u mpuBpena

IIT Oty 1 MOceGHN POKOBM 3aCTAPETOCT FOBEmha

[Tocroje onmTy ¥ HOCeOHM — AY>KM POKOBY 3aCTapeIOCTH IpeKpIaja.
Ommre pokose mpexsuba 3akoH O IpeKplIajuMa, HayMe y WiaHy 76 cras 1
fia ce IpeKpIIajHy OCTYIIAK He MOYXKe IIOKPEHYT! aKO IIPOTeKHe jeHa TO-
Ha Of] laHa KaJla je IPeKpIllaj YIMIbeH, a Cce 3acTapeBarmbe MPeKuja CBAKOM
IPOLIECHOM PaiibOM HAJIKHOI OpraHa Koja je IpefyseTa paiu IOmemba
yuMHMONIA Ipekpmuaja (cTaB 3), Kao [la 3acTapenocT y CBAKOM CIIy4ajy
HacTaje (AmconyTHa 3acTapenocT 6e3 063upa Ha HpeKupe) Kaj IPOTeKHe
iBa IIyTa OHOJMKO BPeMeHa KOMMKO Ce IO 3aKOHY TPaK! 3a 3aCTapesocT
romema (ctaB 7). [TocebHe Ay)ke poKOBe y CK/Iafy ca CTaBOM 5 HaBEJEHOT
4JJaHa MOTY CaJp>KaBaTy IOjeVHY 3aKOHU KOjJ IPOIINCYjy peKpllaje, Hau-
Me II0 TOM CTaBY, M3y3eTHO Off ofipeni0e cTaBa 1 OBOT YIaHa, 3a IpeKpllIaje
U3 00/1aCTV LJapVHCKOT, CIIO/BHOTPrOBMHCKOL, [JeBU3HOT IIOC/IOBaMba, jaBHUX
npuxona u ¢UHAHCHjA, IpoMeTa pobe ¥ yCayra, )KMBOTHE CpefyiHe U Bas-
myurHor caobpahaja MoXKe ce ITOCeOHMM 3aKOHOM IIPOIMCATH AY>KU POK 3a-
CTape/IoCT! TObEmba.

3a mnojeguHe MpeKplIaje MOCTOje Jy>KI POKOBU 3aCTapeloCTH.
TaxBe my>ke poKOBe 3aCTapeNOCTH CafipKe:

~ 3aKOH O IBM3HOM TIOC/IOBAIbY> Y WIaHy 65 PONUCYje TeT TofiMHa
(mo mocnmenmBYX N3MEHa TP TOIMHE) KAO PEaTUBHY 3aCTapernocT;

— IJapMHCKM 3aKOH’ y 4nany 305 mpomnucyje Tpu TOfMHE Kao pena-
TUBHY 3aCTapeNoCT U MECT TOAMHA KA0 allCOTyTHY 3acTapernocT;

~ 3aKOH O MOPECKOM MOCTYTIKY U TIOPECKOj aIMUHICTpaluju’ y wia-
Hy 1146 ma ce MOCTymak He MO)XKe IOKPEHYTM aKO IIPOTEKHE IIeT
TOfIMHA Off JaHA KaJa je IpEeKpIllaj YUuibeH, a [la Ceé Ha IuTarma 3a-
CTapesIocTy Koja HIUCY ypeheHa oBMM 3aKOHOM IpUMeRYjy ofpende
3aKOHa KOjuM ce ypebyje nmpexplajan mocrymnax;

- 3aKoH 0 6y|IeTCKOM CMCTeMy5 y wrany 104, fa ce mocTymnak He MOXe
IIOKPEHYTH 10 IPOTEKY POKa Off TP FOfINHE;

- 3aKOH O jaBHMM Ha6aBkama® y unany 171 fa 3acTapenocT romema
3a IpeKpllaje HacTylla IIPOTEKOM TPM TOAMHE Of JlaHA yYME>EHOT
IpeKpiaja u3 4yaaHa 169 n 170 osor 3akoHa;

2 3akoH o feBusHOM nocnoBawy (Crnyxbenu inacnux PC, 6p. 62/06, 31/11, 119/12).
Iapuncku sakoH (Crysxbenu inachux PC, 6p. 18/10, 111/12).

4 3aKoH O NOPEeCKOM IOCTYIKY y nopeckoj agmuuucrpauuju (Caymbenu inacnux PC, 6p.
80/02 po 93/12).

5  3axkoH o b6yyerckoM cucreMy (Cnyxbenu inacnux PC, 6p. 54/09 no 93/12).

6  3akoH o jaBHuM HabaBkaMma (Cnyxbenu inacnux PC, 6p. 124/12).
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~ 3aKOH O 3aIITUTH ¥ OApKUBOM Kopuimhemwy pubmer donma,” 1m0
WIaHy 59 IOCTyIaK Mo IpeKpllajuMa U3 OBOT 3aKOHa He MOXe ce
IIOKPEHYTH KaJi IIPOTEKHY TPM TOGMHE Of laHa Kajia je IpPEeKpIlaj
YUUIbEH;

~ 3aKoH 0 ommToj 6e36eMHOCT MPOM3BOAA,. Y WiaHy 26 IPOMUCYje
Ja ce MIpeKplLIajHM MOCTYNaK He MOXKe IIOKPEeHYTU aKO IPOTEKHY
TPM TOAVIHE Off JaHA KaJia je MPeKpIlaj YINIbEH.

Onmry poKoBM Cy OHM KOje Cafip>KM OIIUTY HPOLECHM 3aKOH, KOjU
POKOBIU Cy MOTIIyHa PEryajaTuBa IO MUTarby IOKpEeTama, IPEKNIa POKOBa,
Bobema IIOCTYIKa 1 pOKa /10 KOTa IIOCTYIaK Tpeba okoHdarn. OHM Baxke aKo
HICY NIPOIMCAHM HeKM IOCeOHM 3aKOHCKM M3Y3ellM, Y CK/Iafy ca OBUM OII-
IITUM 3aKOHCKVUM IIpormcoM. IToce6HM pOKOBY Cy IPOIVICAHY MOjefiVIHY 3a-
KOHMMa, KOj/ caJip>kKe KOHKpeTHe MPeKplllaje U TUX IIPeKplIaja ce TU4y, a TO
IpONNCKBabe ce TUYe CaMo JY>Ker poKa 3aCTapeocTy NMOKpeTama MOCTYII-
Ka, 0K M TaJia Bake OCTa/Ia IIpaBMJIa OIIITET IPOLECHOT 3aKOHA (O IPeKuay
3acTape M aIllCOTIYTHO] 3acTapy, Koja HacTaje 6e3 o63upa Ha mpekupe). He-
KaJia ce 0 OBOMe He BOJ padyyHa, I1a ce 0Ba IpaBua 6e3 moTpebe MOHABbAjy
y TOjeIMHMM 3aKOHMMa, YMECTO Jja C€ CaMO IPONMIIE Ty POK 3aCTapeno-
CTU TIOKpeTarba IMOCTYIKA, IITO je YjeHO POK y KOMe Cé MOTY IpeRy3/MaTH
la/be pajibe, HAKOH NpeKNUJa pokKa 3acTape. Tako ce HekaJ| pasiukyje 3a-
CTapesIoCT MOKpeTamba MOCTYIIKA, TOmbEha, OHOCHO fla/ber Bohema IocTyT-
Ka, 3a IITa HeMa IOTpebe, aKo je y IMUTamby MCTU POK, CaMo Tpeba yseTH y
0631p IpaBMIO Ja ca NPOIECHNM pajibaMa KojuMa ce IMpeKMja 3acTapa Ta
3acTapa IIOHOBO Teue, IITO 3HA4M Jja Ha/IeXXHU OpTaH MOpa OMTH aKTUBaH y
NOCTYNKY ¥ u3Mel)y mojequHMx mpouecHux pajmsy He cMe Ipohy Bpeme 3a-
CTape IOKpeTama IOCTYIIKa, IITO Ce MOXKe Ha3BaTy 3aCTapOM Jla/beT Bohema
NOCTYnKa. 3Ha4yaj M KapakTep OBMX IPEKM/Ia 3aCTape/loCTH Ceé y HEeKUM
HOBMjMM CYICKMM IIpecyfaMa JOBOAY Y MUTambe, ali TO HIje MPeAMET OBOT
pafia, jep 0Ba IpaBKU/Ia 3aKOHCKM U IPABHOTEOPMjCKI HUCY CIIOPHA.

IToce6HMM ce 3aKOHOM peryluile caMo HY>KU POK 3aCTapenocTu
romema (pelaTMBHA 3aCTApenocT), a II0 OCTAIMM NNUTABUMa 3acTape-
nocty (IpeKuAyuMa, 3acTOjUMa, alCOMYTHOj 3aCTapenoCTy) AUPEKTHO ce
IpuMeyjy ofipefioe 3aKoHa O IMpeKpIIajuMa, ITO Ce BUAY U3 HerOBUX LM-
TUPaHMX Ofipefi6u. 3HAYajHO je HAIOMEHYTH fla Ce IO MUTAby 3aCTapenoCTn
U3BpIeha He MOTY IIPOMUCATY LY>KI POKOBY Off OIIITHX 3aKOHCKMX POKO-
Ba, a Y NOje;HMM 3aKOHMMAa, Ka0 IOPECKUM pelMMO, O TOMe Ce HUje YBeK
BOJW/IO pavyHa.

7  3aKoH O 3aIUTUTU U OAPXKUBOM Kopuinhewy pubsper douna (Cnyxbenu inacnux PC, 6p.
36/09).

8  3axkoH o ommToj 6e36enHocTH mpoussopa (Cnysmberu inacuux PC, 6p. 41/09).
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IV IloTpe6a my>KMX poKOBa 3aCTapenocTy (PMHAHCHjCKUX
npeKpuaja

[TpaBHUM KapakTep M 3Ha4aj PMHAHCUjCKMX MPEKpIIAja, HUXOB YTULIA]
Ha (PMHAHCUjCKU ¥ YOIILITe IIPaBHM M €KOHOMCKMU CUCTEM, Pasjior Cy Aa ce
OBOM IIUTAamY JIeIJeHMjCKM TTOK/Tambaa MoceOHa 3aKOHCKA MaXKba.

Papm ce mpe cBera o HeKaJlallllbOj CaBE3HO] PETYNATMBU KOja Ce TI4Ye
€KOHOMCKMX OJHOCA Ca MHOCTPAHCTBOM, KOjOj PeryaaTuBy je IpUgaBaH I10-
cebaH 3Hayaj, I1a Cy TPaAMIVIOHATHO IPVCYTHA pelleba Ja Ty>KV POKOBH 3a-
CTapeIoCTy IPEKpIIaja IOCTOje y NEBU3HOj U LIAPMHCKOj MaTepuju, KOjoj ce
Kao 3HAa4ajHOj 3a PMHAHCUjCKY AVCIMIUIMHY IIPUAOAaje MopecKa MaTrepuja.
Hexana ce roBopu o jaBHUM npuxopuma u ¢uHaHCHjaMa (WIaH 76 cTaB 5
3akoHa O NpeKpIIajuMa), a HeKajia O IIpeKpIlajuMa 13 06/1acT jaBHUX MIpH-
xoma (wraH 35 3aKOHa O NPEKpIIajuMa KOju Huje II0 OBOM IINTAmY CaCBUM
KOPEHCIIOIeHTaH WIaHy 76), WITO je yxa GopMy/aluja ofi IpeTXofHe Koja
obyxBaTa mmpy obnact ¢uHaHcuja. buno 6M JOrMYHO Jja ako ce y WIaHy
35 mpomucyjy moce6He Behe kasHe, fja ce TO jefHAKO ONHOCK U HA MUTAbe
3aCTapeocT! MCTUX IpeKpliaja — WiaH 76, anu oBe popMynanyje HIUCY II0
TOM IINTAmYy CarJacHe.

Ospe Hac nHTepecyje PMHAHCHMjCKA PETry/IaTUBa, KOja 3acIyKyje KOM-
IJIEKCHO NTOCMAaTparbe, MMajyhy y By 3HaJaj perynaTuse, Kao U Ja MOBpefe
TUX TPOINCa TeXe IITeTe NpUBpefHOM cucteMy. HasefeHo Tum npe mro 3a-
KOHM KOjyI pery/miry GMHaHCUjCKY MaTepHjy, OMIo ca eBU3HOT, IIapPMHCKOT,
HIOPECKOT, OYIIETCKOj acleKTa, Cafip>ke MpeKpllaje Kojuma ce MoxKe cTehm He-
OIpaB/laHa MMOBMHCKA KOPUCT U T€XKe MITeTUTH [PYIITBEHUM MHTEpeCHMa.
Ako TV 3aKOHNM HeMajy IpMBpefHe IpecTyIe, Beh ce KasHeHa perymaryupa
YITIaBHOM OTpaHMYaBa Ha IpeKpliaje, MOCeOHNM YKV POKOBM 3aCTapenoCTH
MPONMCAaHMX NpeKpllaja Cy onpapjaHu. Heku of oBMX Ipekplaja ce Texe
OTKPMBAjy U TIOTpebHe Cy mpoBepe KOJ MHOCTPAHMX Ap>KaBHMX opraHa (Ija-
PMHCKM 1TOCce6HO), IITO je HOJaTaH Pasyior fla ce 3a OBe IpeKpllaje MCKOPH-
CTM 3aKOHCKa MOTYNHOCT IIponmcuBama Jy>KUX POKOBa 3aCTapenoCTH.

Jaxre, moce6HO HacC MHTEPeCYjy 3aKOH O [IeBU3HOM IIOCTIOBaby 1 3a-
KOH O IIOPECKOM ITOCTYIIKY ¥ IIOPECKOj afIMUHUCTPALIN)y, KOje Majy HajIy K
POK 3acTapesiocTy, U TO IeT TOMHA 32 IOKpeTame IOCTYIKA, K0 U HUMa
cponHM (GPMHAHCY]CKM 3aKOHM KOjU MMajy POK 3aCTape/loCTI Off TPU TORMHE,
a To cy llapuHcky 3aKkoH, 3akoH O OyIIeTCKOM cMCTeMy M 3aKOH O jaBHUM
HabaBKaMa.
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V OgHoc GpMHAHCHjCKUX 3aKOHA ¥ pellerha 3aKoHa
0 IPUBPEIHNM NPeCcTymIMa

OuHAHCKjCKM 3aKOHM, KOjU CafpKe Jy>Ke pOKOBe 3acTapenocTy Ipe-
KplIaja, HY jeflaH Off HaBefleH!X 3aKOHa, HeMajy NMpOINCaHe pUBpefHe Ipe-
CTYyIIe, @ 3aKOH O IIOPECKOM IOCTYIKY U IIOPECKOj afMMHUCTPaLju 1 3aKOH
O JIeBM3HOM IIOC/IOBamby MMajy KPUBMYHA Jiefa, IITO Huje Oe3 3Havaja Kaja
Ce aHaTM3MPa OJHOC OBWX 3aKOHA U 3aKOHA O MPUBPEIHUM IpecTymuma.’
Henocrojame npuBpegHuMx mpecTylla y OBMM 3aKOHVMMa 3HauM fa ce
npekpuiajuma npujaje Behu sHauaj, ;a oHu Tpeba ja Oyny afekBaTaH Mexa-
HJ3aM CIIpoBohema 3aKOHa, IITO ce TOCTIDKE M JYXKUM POKOBMMA 3acTape-
JIOCTH IIpeKpIlIaja.

Onmry pok 3acTapeNocTy NMPUBPEeSHMX IPecTyIa, KaKo ra peryau-
me wiaH 37 3aKoHa O IPUBPENHUM IPECTYINMA, X TO POK 3aCTAPeNoCTU
romema, MISHOCK TPU TOAMHE Off JaHa U3BpIlema NpuBpefHor npectymna. Ho,
U Ty IIOCTOjU MOCeOaH YU POK 3aCTape/loCTI TOmberba IPUBPEIHNUX Ipe-
cTyma y 06/1acTi CIIO/bHOTPTOBMHCKOT IIOC/IOBAaha, NEBUSHOT M LIAPUHCKOT
IIOC/IOBaba, 11 TO IIeT TOAVHA Off JJaHAa M3BpIIeHha IPUBPENHOT IpecTyma,
jeTHaKO Kao IITO je POK 3acTapeloCTy IEBU3HNMX U MOPEeCKMX IpeKplaja,
Kao Hajayxu pok 3actapenoctu. OBa ¢opmynaumja y 3aKOHy O IpUBpPen-
HUM IpecTynuMa HeLeHUjCKM je NMPUCYTHA, Ma M Kaja y TUM 3aKOHM-
Ma (ZeBM3HOM M LIAaPMHCKOM) HeMa Ofipefi6y O NMpUBpPEJHNUM IPecTyNMMa.
Q®opMynanyja 0 CHO/BHOTPrOBMHCKOM IIOC/IOBAKY jé HEOIPABIAaHO 3ajpiKa-
Ha, T1a ¥ y IPeKpIIajuMa, 0 YeMy TOBOPH TO /ia 3aKOH O CIIO/bHOTPTOBMHCKOM
NOC/IOBalkY ~ HeMa Jly>ke POKOBe 3aCTAapeoCTy NpeKpllaja, Kao ¥ Mpupofa
TUX IIpeKplIaja u 3anpeheHe KasHe.

AKO je OHIUTM POK 3aCTapelOCTM TOMerba IPUBPENHUX IIPECTyIa
TPU TOAVIHE, TO 3HA4M Jja IOCTOjM TeOpeTCKa MOTYRHOCT fma ce mpommiie
IYXU DOK 3aCTapeloCTy MPEeKpIaja, Ife je IMeT TOfUHA ropkha IpaHuIia 3a
NponucuBame. AKO HeMa IPONMCAHMX NPUBPEJHUX IPECTYNa y HEBU3HO]
U LAPUHCKO] MaTepujyu, HeMa HM NPUBPENHMUX IPECTyIa KOjU 3acTapeBajy
Yy POKYy Of IIeT TOiMHA — AY>XKEM POKY, a ¥Ma TaKBUX IPEKpIIaja — JEBU3HNI
U TIOPecKy MpeKpuraju. Tako je fomio 0 moMepama U HEjaCHOCTH y OBOj
MaTepyju, ca acrekTa Behe TeXX1He MPUBPEIHNX IIPeCTya U IpeKpliaja, ma
UCHana fa Huje HM OMTHO KakKo ce NeMMKT! 30BY, Beh Koje cy mpommcaHe
Ka3He U Y KOM POKY 3acTapeBajy.

Jampu paspoj mpaBa 1 ¢uUHAHCHjCKe Marepuje Tpebano Ou ja IOA-
pasyMmeBa IoBe3uBame 1 yckaabusame Marepuje GMHAHCHMjCKUX IpeKpIIaja

9  3akoH o mpuspegHuM npecrymuma (Cr. auciti COPJ, 6p. 4/77 po Cn. inacuux PC, 6p.
101/05).

10  3akoH O CMO/BHOTPrOBMHCKOM nocnoBawy (Cr. inacnuk PC, 6p. 36/09, 36/11, 88/11).
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U TIpUBPESHONPECTYNHE MaTepuje, Ia M OPraHM3aAIMOHO IIOBE3NBaIbeE,
ocTBapyjyhu 3axTeB crenujanusanyje Hal/leXXHUX OpraHa, npupiajyhu sHauaj
0BOj MaTepuju, LITO je JIETUTUMAH 3aXTeB KOjU V3 HaBEIeHOT NIPOU3JIA3INL.

VI KapakTep 1 noce6HOCT puHaHCHjCKUX MpeKpIIaja

DyHaHCHjCKY IPEKpIIaji Cy ca pa3/IoroM IpefMeT MoceOHe peryIaTu-
Be, /M je JlelleHWjCKy OMTa IPUCYTHA CIlelyjanu3aliuja Koy MojefHuX 06-
JIaCTH, Kao IITO je I[apMHCKA ¥ opecKa 06/1acT, I7e je epuKacHOCT MOCTYIIKa
3Ha4ajHa 3a PMHAHCUjCKY JUCLHUIUINHY, & IbY Cy OffpXKaBa/il OPTaHM KOjI CY
Cce CIIeLVjann30BaHO OaBMIM OBOM MAaTePMjoM, IITO Kao pellerme HecTaje ca
IpeTacKoM HaJJIeXKHOCTY Ha IIPEKpIIajHe Cy/i0Be, LITO Ce Ofpas3nio Ha edu-
KAaCHOCT IOCTYTKa U IIPMMEHY 3aKOHA, TMMe 3aKOHUTOCT.

IlaprHCKM TIpeKpIIaju Cy Impumep IoceOHe BpcTe (PUHAHCHjCKMX
IpeKpllIaja, M TO TeXe IMPUPOJie, KOja je HNelleHMjCKY y HalleM IIpaBy Oma
npeaMeT mocebHe 3aKOHCKe IaXKibe M perylaTuse, Kao U GpopMupama Io-
ceOHMX OpraHa Koju ¢y o ToMe omryurBaan. Hekazia je oBo 6mma HajBaKHUja
caBe3Ha perynaryuBa u3 HajnexxHocTu CapesHor Beha 3a npekpinaje, KacHuje
Beha 3a gpyrocrenenu mpekpiiajHu noctymnak MuHucTapcTBa QUHAHCKj,
a HakoH ¢opMupama Cy[oBa 3a IpeKpliaje u Bumier mpekpuiajHor cypa,
OBa MaTepyuja Ipenasu y CY[ACKY HaJJIeKHOCT U CHelMjanmusanyja HecTaje.
Jleo mpBoCTeneHe HAJIEXHOCTH M TO KOJi MPEKpIIaja 3a Koje Huje MpOIu-
CaHa 3allTHTHA Mepa Ofy3UMama LJapMHCKe pobe, U Jja/be je Y HalIeKHO-
CTY LApMHCKUX NPEeKpIIajHUX OpraHa, aju je MUTalbe MPaKTUYHOCTU OBOT
pelera 1 1o Kaja he oHo 6uTH y IpyMeHM, HOCeOHO MITO Ce Taja APYrocTe-
IIeHa HAJJIeKHOCT Bedyje 3a CBe IpeKpluajHe cygose. DopMupame CyfioBa 3a
IIpeKpllaje je 3Ha4ajHO 3a MPEKPILAjHO IIPaBo, TMME U LIApUHCKE NPEKpIlaje,
HO, Tpeba MMaTK y BUAY fia ce He M3ryOm morpeda crenyjaamusanmje y oBoj
MaTepuju u, yommre, GMHAHCHUjCKOj MaTepuju, TMMe eQUKACHOCT ITOCTYIIKA
y KOM ce OIjIy4yje O 3Ha4ajHUM IMTambJMa BEIMKOI MaTepyjanmHor edeKTa,
Koja crelujanysaliyja je paHuje IocTojana u To je 6uma jobpa cTpaHa Ha-
IMYIITEeHNX 3aKOHCKUX pellema.

IToce6HOCT mOpecKMx IpeKplIaja je MCKasuBaHA TUMe Jila Cy OHU
meueHMjcky y HagnexxHoctu Ilopecke ympase, ma 6u ca 1.1.2010. ropuse,
ca QopMmupameM CyHoBa 3a IpeKpllaje, IPBOCTENEHA HAJIEXHOCT IIpe-
IIVIa Ha Te CyJOBe, a IPyrocTeleHa Ha Bumm npexpmajuu cym. Mebytum,
M3MeHaMa 3aKOHa O IOPEeCKOM IMOCTYIIKY M MOPECKOj afMUHUCTPaLjil OBa
HaJJIOKHOCT je ca 1.1.2013. rogmue npBocTeneHo Bpahena Ilopeckoj ympa-
BU, a uMajyhu y Buay oppenbe 3akoHa O IpeKplLIajuMa, TO 3HA4YM fia CY
APYTOCTENEHO HAJIIeXXKHM NMPEKPINajHN CY/IOBY, CBY OHM, JAK/Ie HE IOCTOjU
jeNVHCTBEH IIOPeCKM WU [pyrM (PUMHAHCUjCKM HpeKpLIajHU CYJh Koju 6u
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ycknahuBao mpBocrenene oprane. Vlmak, 3a crenyjanmsanyujy ope BpcTe uma
OCHOBA, TIpe CBera ca acrmekTa epMKaHOCTH U jefUHCTBEHE IIPUMeHe 3aKOHa,
KOjJ 3aXTeBajy CIeLMjaTNCTNIKA CTPYYHA UCKycTBa. O4MTO [la 3aKOHOAABAL]
0 OBOMe pa3MuIIba, MMajyhy y BUAYy OBe 3aKOHCKe M3MeEHe, alu joUI yBeK
Hycy HaheHa afexkBaTHa pelllema, Koja cy noTpe6bHa. ITocebHOCT M crerm-
GIIHOCT, TMMe [IeTMKATHOCT U 3HaYaj pUHAHCHjCKe peTyIaTuBe 3aXTeBajy fa
ce OBUM IINTamblMa 3aKOHOMABall U Ja/be IIOCeOHO mo3abaBn.

VII Coop o 3acTapenocTy NopecKux npeKpuiaja

Y mpaxcu ce oTBOPMIO KaO CIOPHO INUTAM€ 3aCTAPENOCTV MOPECKUX
IpeKpllaja, a Ipe CBeTa je CIOPHO NMUTalbe KapaKTepa 1 JoMallaja ofpenon
0 3aCTapesoCTy IMpeKplIaja, Koje ofipende cafpKy 3aKOH O IOPeCKOM Io-
CTYNIKy U IOpecKoj agMuHucTpanuju. HanmMe, ciopHo je fa mm ce opmpen-
Oe OBOT 3aKOHA OJIHOCE CaMO Ha Ka3HeHe ofpefde Koje OH Caip>Ku WK ce
OfIHOCE M Ha KasHeHe ofjpef0e APyrMxX IOpPecKux 3akoHa u mpomuca. Of-
TOBOP 3aBVCHU IIpe CBera Of I0jMa IOPECKMX NPEKPIaja, Cafp>KaHOT ¥ TOM
3aKOHY, KaKO VX OBaj 3aKOH TpeTMpa, Ia KaKO peryiuile y Be3u ca TUMe
IUTambe 3aCTapeNiocTy. AKO ce He BpIIM IIpe CBera CUCTEMATCKO TyMadelbe,
/il 1 apyra Tymadema, Kao IITO Cy JIOTMYKO U IM/PHO TyMade€me, OJHO-
CHO TaKBa TyMauema HeMajy y BUAY, IITO OBJe MMa moTpebe, CBa IpaBuiIa
TyMauema Koja Teopuja 1 IpaKca I03Hajy, Koja Cy OBJle Off 3Hauaja, MOXe ce
I[Oh]/[ [0 3aK/bydaKa KOjI/I Cy NOJ/IOKHY KpUTULMY, a YIIpaBO Cy TaKBa CIIOpHa
TyMad€iba II0BOJ OBOT IIMCaba.

Kana ce jeSI/I‘IKI/IM WM rpaMaTUYKMM TyMade€ib€éM HE MOXKE Ca3HATU
IpaBO, OJIHOCHO 3aKOHCKM) CMMCA0, HacTaje IoTpeba 3a TyMademeM, a KaKo
je mucao Jlykuh, ,Tymaueme je, y CTBapu, CacTaBHU Je0 IIpoOIleca Ca3Hama
npasre HopMe®!! a KOf HejacHUX TOjMOBa M M3pasa CETMMO Ce M MIICIHN
Tacuha, fa je cBakm u3pas ,caMocTanaH 1 IOTITYH, al/l UICTOBPEMEHO je OH
AaT 'y BE€3U Ca Jpyrmuma, y jeHHOM CUCTEMY, U TO MY MOXXE ATV KapaKTeEp pe-
JTaTUBHE MIN IIPOBU3OPHE CAMOCTA/THOCTU MU HOTHYHOCTI/I“.

1. CxBaTame 0 YCKOM ¥ OTPaHNYE€HOM IOMANIAjy Ogpeaon
0 3aCTapenoCcTN MOPeCKNX NpeKpuIaja

OBo cxBaTame y IPAKCH je aKTYe/THO Y IoC/Iefiibe BpeMe, O 4eMy r'oBO-
pu npecyaa BpxoBHor kacanuosor cyza IIps3. 54/2012 ox 10.1.2013. ropu-
He, KOjOM je yBaKeH 3aXTeB 3a 3aIITUTY 3aKOHUTOCTY Pemy6mmdukor jaBHOr
tyxuona I1T3. 414/12 op 15.11.2012. ropuHe U yKMHyTe Ipecyna Bumer

11 Pagomup Jlykuh, Tymauewe iipasa, bBeorpap, 1961, ctp. 18.
12 Bopbe Tacuh, ,,3Hayaj jesuka mpu TyMadewy', APXVB, 6p. 3/38, cTp. 275.
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npekpiuajHor cyga IIpx. 20089/12 op 8.8.2012. roguHe, Kao U MpBOCTEIIeHA
Ipecy/a, yIpaBo 300T IMTamba CXBaTakba 3aCTapeIOCTV OPeCKNUX MPeKpIlaja,
KOHKPeTHO IIpeKplliaja MPOMMCAHNX 3aKOHOM O (PUCKaTHUM Kacama.

Hamasehu na je 3axTeB 3a 3aIITUTY 3aKOHUTOCTU OCHOBAH, y IINTUPAHO]
Ipecy[y ce HaBOJL:

»PeIyOIM4Ky jaBHM TY>KM/IAll OCHOBAHO 3aXTEBOM 3a 3aIUTUTY 3aKO-
HUTOCTM yKasyje fla Cy mobujaHe Ipecyje JOHeTe y3 OUTHe MOBpefe ofipe-
maba IpeKpIIajHOT IOCTYIKA y CMUCITY WiaHa 234 cTaB 2 y Be3u WwiaHa 76
CTaB 7 y Be3) CTaBa 1 MCTOT 4WiIaHa 3aKOHa O IMpeKpLIajuMa U y3 MOBpPemy
MaTepyjaaTHoT MPEKPIIAjHOr IpaBa y CMUCIY 4YiaHa 235 cras 1 Tauka 3 3a-
KOHa o npekpiuajuma. OBo, CTOra, jep ce U3 MOOMjaHNUX Ipecy/a Kao U CImca
npefMeTa BUIM f1a je OKpUB/beHM 3] OIyallleH KpMBUM 3a YYMIbeHU NPeKpIIaj
u3 9aHa 30 cTaB 1 KaXXmbUB 10 YiaHy 43 cTaB 3 y Be3u cTaBa 1 Tauka 12 3a-
KOHa 0 (UCKaTHUM KacaMa, jep Huje 00aBMO TeXHWYKM Iperiesl GpucKaniHe
Kace 3a 2009. roguHy y IIpONMCaHOM POKY, OGHOCHO HajKacHuje 1o 23.9.2009.
roguHe, Beh je mctu o6aBmo 20.4.2010. rogmue, a wTO je yTBpheHO AaHa
4.6.2010. ropyHe NPWIMKOM BplIewma TepeHcke KoHTpone (...). IIpecymom
Bumrer mpexpurajHor cyma ofidujeHa je Kao HEOCHOBaHa ajnba OpaHmola
OKpuUBJbeHOT (...). bpaHumal okpyB/beHOT je y >kanby MCTHUIAO0 [ia je HacTy-
/I allCONTyTHA 3aCTapesIoCT 3a Boheme MpeKpIIajHOr MOCTYIKA U A4 je CYA
IIPOITYCTHO Ja IIPUMEHM YIaH 76 3aKOHa O IpeKpIlajuMa, jep je wiaHoM 1146
cTaB 2 1 4. 1 3aKOHA O IIOPECKOM IOCTYIKY ¥ ITOPECKOj afMUHMUCTpaLju
IPOINICAHO JIa Ce y TOITIeNy POKa 3aCTapeNIoCTy MPUMeY]jy ofipenioe 3akoHa
0 IpeKplIajiMa, a y 00pasIoXKemhy APYrocTeleHe Mpecy/e je HaBeeHo Aa
aKo 3aKOHOM O (VCKa/THMM KacaMa Huje IPOIVICaH POK 3aCTapeocTy, Jja ce
POK 3aCTapeoCTy 3a IpeKplIliaje KOjy Cy MPOIMCaHN 3aKOHOM O (QVCKaTHIM
KacaMa padyyHa Ha HaulMH KaKo je IPOMMCcaHo ofipenooM umaHa 1146 cras 1
3aKoHa O MOPECKOM IOCTYIKY ¥ IOPECKOj afIMUHUCTPALUjU IIPEMa KOMe Ce
MpEeKpPIIajHN MOCTYMAK HE MOXKe IIOKPEHYTH aKO IPOTEKHe IIeT TOfiHA Off
JaHa KaJ je MpeKpIlaj YYUIbeH.

OcHOBaHM Cy HaBOAM 3aXTeBa Jja Cy IoOMjaHe IpeKpluajHe Ipecype
IoHeTe y3 OuTHe MoBpefie ofipeiaba MPeKpIIajHOT IOCTYIIKA Y CMUCITY YIaHa
234 craB 2 y Be3u WwiaHa 76 cTaB 7 y Be3l cTaBa 1 3aKOHa O NpeKplIajuMa
U y3 TIOBpEeNy MaTepMjalTHOT IPEKPIIajHOT IpaBa y CMMCIy 4aaHa 235
ctaB 1 Tauka 3 3akoHa o mpekpuajuma. OBO, CTOTa, jep MpeKplIaj Koju ce
OKPMB/bEHOM CTaB/ba Ha TepeT, a Huje 00aBIO TeXHNYKN Nperie] pyrcKamHe
Kace 3a 2009. roguHy y IIpONMCaHOM POKY, OGHOCHO HajkacHuje 1o 23.9.2009.
ropuHe, Beh je mctu o6aBmo 20.4.2010. ropuHe HMje MOPECKM IPEKpLIaj,
OJHOCHO HMje IpeKplIaj MpomycaH 3aKOHOM O IIOPECKOM IOCTYIKY I
HOPeCKOj aMMHIUCTpPALVju 300T Yera ce Ha MCTHU Y HOIIefly poKa 3acTapesno-
CTU TIpYMembYje POK yTBpheH 3aKOHOM O IpeKpllIajuma.
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Oppen6om umana 1146 ctaB 2 3akoHa O IOPECKOM IIOCTYNIKYy M
MIOPECKOj aJfMUHUCTPALVjy je MPOIMCaHO fla Cé Ha NMNUTame 3aCTapeoCTH
KOja HUCY ypeheHa 0oBMM 3aKOHOM IpUMemYjy ofpende 3aKOHa KOjUM ce
ypebyje mpekpurajun nocrymnak. Kako ce y KoHKpeTHOM ciry4ajy He paju o
IPEKPUIajy KOjU je MpOomMcaH y 3aKOHY O IOPECKOM IIOCTYIIKY U IIOPECKO]
aZIMMHUCTPALIMjY, TO C€ HA JMCTU He MOXKe INPUMEHUTH POK 3acTapeso-
CTU HOKpeTama ¥ Bolema IpeKpLIajHOr IIOCTYIIKA 3a MOpecKe IpeKplIaje
npomucad wiaHoM 1146 craB 1 3akoHa O MOPECKOM IOCTYIKY U IOPECKO]
agMyHNCTpanyju. IIpekpmiaj xoju ce OKpMB/LEHOM CTaB/ba Ha TEPET je
npomnucaH 3aKOHOM O (VCKa/JHMM KacaMa, a He 3aKOHOM O HOpPecKOM IO-
CTYIKY ¥ IIOPeCKOj afiIMMHMUCTpALji, 300T dera ce y IOITIELy pOKa 3acTa-
PeIocTy MmoKpeTama U Bohemwa IpeKpIIajHOT NOCTYIIKA IpUMembYje 3aKOH O
IIpeKpIlajuMa.

Iaxe, y GUTHUpaHOj Npecyny 3aKbydyje ce Ia IMpeKplaju U3 3aKo-
Ha 0 (MCKaTHUM KacaMa HUCY IIOpecKM IpeKpliaju, Kao 1 Ja ce ofpenda
0 3acTapenocTy u3 WwiaHa 1146 3akoHa O IOPECKOM IIOCTYIKY U IOPECKOj
afMMHMCTPAalMjX OGHOCU Ha IpeKpllaje NPOIMCaHe TUM 3aKOHOM, a He I
ApYrMM IopeckuM 3akoHuMa. O6a 3aKk/pydka Cy CIIOPHa M IIOCTOjY BMUIIe
030//BHUX apryMeHaTa 3a CYIpOTHO cxBarame. /I He camo To, Beh cBU mO-
PecKy 3aKOHU HeMajy Imoce6He POKOBe 3aCTape/IOCTH IPeKplllaja, Ia ce Ha-
BeJIeHO MUTaIbe II0CTaB/ba 1 3a 3aKOH O IIOPe3y Ha /IofaTy BPEJHOCT, 3aKOH
0 Hopesy Ha JOOUT NpaBHMX /NIA, 3aKOH O IIOpe3y Ha JOXo#ak rpabaHa,
3akoH 0 akum3ama, 3akoH O (QUCKaTHMM KacaMa, 3aKOH O Iope3uMa Ha
VIMOBJHY, 3aKOH O JJOIPMHOCUMA 32 00aBE3HO COLMjaTHO OCUTYpPambe, 3aKOH
0 mopesy Ha ymortpe0y, fpxamwe U Hollemwe fobapa. OBM HOpeCcKM 3aKOHU
MIMajy IpOIMCaHe IpeKpllaje, ay He ¥ MocebHe POKOBE 3aCTapeIoCTH, I1a
je mo cajia y mpakcyu 6m10 IPUCYTHO CXBaTame Jja e Ha OBe 3aKOHE OfIHO-
cn ofipeni6a O 3acTapesocTy U3 3aKOHa O MOPECKOM IOCTYIIKY U IIOPEeCKOj
afMuHUCTpauuju. JJakie, nuTame ce TMde KOMIUIETHOT IOPECKOr cucTeMa 1
Ofl 3HaYaja je 3a WEroBo crpopoheme 1 edpuKacHOCT, Ta My Tpeba npuhn ca
IOY>KHOM Ha)KioM. [la BUIMMO 3aTO apryMeHTalMjy CyIIPOTHOT CXBaTaiba.

2. CxBaTame 0 IIMpeM M ONIITEM KapaKTepy 3aKOHCKe ofipende
0 3aCTapenoCcTy NOPecKNX NpeKpiIaja

Onpenbe 0 3acTapenocTy MOPeCcKUX MpeKplaja 13 3aKoHa 0 IOPeCKOM
NOCTYIIKYy ¥ IIOPeCKOj afMUHNUCTpalMji 3axTeBajy IuuMpe U oOyXBaTHUje
TyMaueme, Ipe CBera, IOjMa IOPEeCKMX IpeKpIlaja ca acleKTa OBOr 3a-
KOHa ¥ JIPyIMX IIOPecKMX 3aKOHa, Ifie je Mo/lasHa Ipemuca yTBpheme re-
HEepajHOT OJHOCA OBOT 3aKOHA U JPYIMX IOPECKMX 3aKOHA, MeCTa U Y/Iore
TIOjeVMHIX 3aKOHCKMX OfipefOn 1 mbuxose Bese 1 MehycoOHOr ofHOCa, fakie
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H]/Ije AOBO/bPHO NPUMMEHUTN Y IIPpaBUIYy YCKO jeSI/[LIKO TyMa4d€me, MaKO je n
OHO OUTHO Kao mojasuinTe, Beh je MOTpeOHO LIMpe CUCTEMATCKO U JIOTMYKO
TyMademe.

ITohumo of ogHOCa 3aKOHA O TOPECKOM MOCTYIIKY U APYTUX IMOPECKNX
3aKOHa, a Beh caM 1ojaM 3aKoHa yKasyje Ha IOPEeCKY IOCTYIAK YOIIIITe, Ja-
KJIe CBe MOopecKe MOCTYIIKe, Ha IITa, 3aTUM, yKa3yje Cafip>kKaj 3aKOHa, Kao U
TnojefiHe U3pudnTe ofipenibe Koje To perymumiry. OBO je ONMIITY ITOPeCcKN 3a-
KOH, KOjJ BaXXI1 3a CBe IIOpecKe 3aKOHe 11 IIOCTYIIKe, a TO ce Buy u3 ciepeher.
Cagnpxxaj 3akoHa Ha TO yKasyje, jep 3aKOH O IIOPeCKOM IOCTYIIKY pery/miie
Hayesla OPEeCKOT IIOCTYIIKa YOIIIITe, 0/0Kaj CTpaHaKa y IOPeCKOM MOCTYTI-
Ky, IpaBo aznbe 1 ipyre IpaBHe JIeKOBe, yTBphyje mojam mopecke obasese,
npaBa 1 o6aBe3e MOPeCKMX 0OBe3HUKA, HAIIATy HOpe3a, OO/MNKe IIpecTaHKa
nopeckor ayra (y TOM KOHTEKCTY 3aCTapeoCT IOPeCcKMX IIpeKplIaja, a He
Yy KOHTEKCTY Ka3HEHMX OfipefiOu TOT 3aKOHa), IIOPeCKy KOHTPOIY, HaJJIex-
HoCT 1 opranmsanyjy ITopecke ynpase. Tako ce y wiany 18 xaxe fa obaBesa
mahama IOpPecKor Iyra y CMUCITYy OBOT 3aKOHA IPeACTaB/ba JY>KHOCT IO-
peckor oOBe3HNUKa ,,Ja IIati ofpehern mopes, Moy ycmoBuMa NpOIMCAHUM
OBUM 3aKOHOM I IPYTMM IIOPECKUM 3aKOHMMA". VI3puunTo ce HaBOAM fa ce
TO He THYe CaMo OBOT 3aKOHa, Beh CBUX NMOpecKux 3akoHa. Y Besu TOra, Ipe-
Ma wraHy 54 Ilopecka ympaBa nmpenysuma ,,3aKOHOM IIpOICaHe pajmbe” (He
»OBJM 3aKOHOM', Beh 3aKOHOM YOIIITe, JaK/Ie TOPeCKMM 3aKOHOM) KOjuMa
ce yTBpDhyje mojenmna nopecka obasesa.

Jambe, u3puumTO ce y unaHy 2 3aKOHa O MOPECKOM IOCTYIKY PEryym-
me o6MM IIpMMeHe 3aKOHA 1 HeroB KapakTep, KaJi ce Kake fia ce ,0Baj 3a-
KOH IIpMMemYje Ha CBe jaBHe Ipuxofie Koje Hamnahyje ITopecka ympasa, ako
IPYTYM MOPECKMM 3aKOHOM Huje ApyKuuje onpeheHo (y mabem TekcTy: mo-
pe3)®. Jlaxse, He caMo Jja ce TO Be3yje 3a opnamrhema ITopecke ympase, Beh ce
10jaM TIOpe3a Besyje 3a CBe jaBHe NPUXOfie Koje Ta yupasa Hartahyje. IIpema
4laHy 2a. IpUMembyje ce U Ha M3BOPHE jaBHE NPUXOJE jefMHNUIIA JIOKaTHe
caMoympase, flaK/le ¥ Ha JOIPUHOCE, 4Mjy HammaTy KonTponuunre ITopecka
ynpasa. Ha Taj HauuH cy o6yxBaheHu CBU jaBHM NPUXOAY U TO TOBEIEHO Y
Besy ca opnamhemnma ITopecke ynpase, 6110 a OHa BpIIM HAIUIATy HoOpe3a
WIM KOHTPOJIMIIE HAIIATY Kao y C/Iy4ajy JONPUHOCA.

[Tonasehn op oBux oxpendu, HaBeneHa opnamhema Ilopecke ynpase,
OJIHOCHO TIOPeCKMX OpraHa, Kao ¥ ofpende 0 OFHOCY MOPECKMX 3aKOHa ca
OIIITVM IOPECKUM 3aKOHOM, Ha/Ia3MO y CBUM IOPECKUM 3aKOHVMMa (U3pu-
YITO MM Ca TI03MBOM Ha OIILITe ITopecke ofpende), JaKie He caMo y 3aKOHY
0 MopecKoM NocTynKy (4. 160 un mame), Beh y 3akoHy o mopesy Ha momaTy
BPEHOCT, KOj) pery/uiie OIIITH ITope3 Ha NOTPOLIKY (TOBOPY O HAIeX-
HOM IIOPECKOM OpraHy), 3aKOHy O IOpe3y Ha JOOUT IPaBHUX JINIA, PELIMO
y WIaHy 74 perynmmiie fa ce ,y norregy yrsphusama, Hamtate un nospahaja
Hopesa, IPaBHMX JIEKOBA, Ka3HEHNX Ofipefiaba M APYTUX MUTamba Koja HUCY

118



1-3/2013. Tommiga Jennbammh (ctp. 107-123)

ypebeHa oBuM 3akoHOM IpMMemyjy ofpende 3akoHa KojuM ce ypebyje mo-
PECKM IIOCTYIAK ¥ MOpecKa affMMHICTpaluja‘, 3aKOHy O Iope3y Ha JOXOHaK
rpabana (roBopu 0 HaiIe&>KHOM ITOPECKOM OpraHy), 3aKOH O akumsama (ro-
BOPM O OIIOpe3VBamby IIPOU3BOJA), 3aKOHY O GMCKaTHIM Kacama (II0 YWIaHy
42 Hap30p Haj IPUMEHOM 3aKoHa Bpum [lopecka ympasa), 3aKoH 0 IOpe3n-
Ma Ha MMOBUHY (II0 WwiaHy 32 ,,y HOITIefly HauMHa yTBphuBama, IOCTyIKa 110
IpaBHMM JIEKOBVMA, Ha4lMHA 1 poKoBa Iulahama nopesa, kamare, nospahaja
mopesa, 3aCTape/IoCTy HAIUIaTe, IIPMHYJAHe HAIlIaTe, Ka3HEeHUX ofpenaba u
OCTaJIOT IITO HUje NMocebHO ypeheHO OBMM 3aKOHOM, IpUMemYje ce 3aKOH
KOjuM ce ypehyje mopecku moctymaxk u mopecka agMuHUCTpanuja‘),'> 3akou
0 JJOTIIPMHOCKMA 32 06aBe3HO COLMjaHO OCUrypame (1o WiaHy 69 KOHTPOIy
obpavyHaBama u Iahama gonpuHoca Bpum Ilopecka ynpasa, y ckiafy ca
npomnucuma koju ypebyjy nmopeckn mocrymak u mopecky agMUHUCTPAL)y),
3aKOH 0 Tope3y Ha ymnoTpeby, Ap>Kambe U Holllele fobapa (1o wiaHy 27, ,,y
norneny Iiahama mopesa, kaMaTe, IpUHYJAHe HAIUIaTe M OCTAJIOT IITO Huje
ypebeHo oBuM 3akoHOM, IpuMemwYjy ce oapende 3akoHa KojuMm ce ypebyje
TMOpecKM MOCTYMaK M Hopecka ammuuucTpanmja“).'* Cee HaBemeno Huje
010 HY HY>KHO IpOIMCKUBaTy, MMajyhu y Buay ofpenbde 3akoHa 0 IOpeckoM
MOCTYIIKY ¥ MOPECKOj afMUHUCTPaLVjy, a/li 3a TOjefjiHa CXBaTamba IIpaKce
HI TO HMj€ NOBOJBHO.

ITopecka ynpasa no 4iany 160 3akoHa 0 IOPECKOM HOCTYIIKY, IIOPeJ,
OCTaJION, BPIIN ,,yTBphMBatbe mopesa y CKIajy ca 3aKoHOM (Tadka 2), Jlakyie
He CaMO OBVIM 3aKOHOM, ,,BpIIN IOPEeCKy KOHTPONIY y CKJIaAy ca 3aKOHOM"
(Tauka 3), HaK/ie He CaMO OBMM 3aKOHOM, ,,BPIIM HAfI30p HaJi IPYMEHOM 3a-
KOHa M [PyTUX Ipomuca“ 1 Tako fasbe. VI Ha oBaj HauMH cy obyxsaheHy cBu
nopecky 3akoHu. Ilopeckm MHCIIEKTOP Kajja 1Mo wiaHy 115a y moCTyIKy Ha-
IUIaTe TI0pe3a U CHOPeJHMX IIOPeCKMX JjaBamba YTBPAYU HelPaBUITHOCTH, MOf-
HOCH 3aXTeB 3a IOKpeTabe IPEKPLIAjHOT TTOCTYIIKA.

3aKOH O MOpecKoM IOCTYHKy nocsehyje mocebHe ompende omHOCY
OBOT 3aKOHA U JPYIMX IOPECKMX 3aKOHa, Ila y WIAHY 3 Kaxe: ,,aKo je py-
TMM 3aKOHOM INHUTame 13 obmactu Kojy ypehyje oBaj 3akoH ypebeno Ha
APYKYUj/ HauuH, IIPUMEYjy ce ofpende OBOI 3aKOHA. AKO OBMM 3aKOHOM
HMje pyK4Mje MPOIICAHO, HOPECKH IIOCTYIAK Ce CIPOBOAM IO HadearMa U
y CKIafly ca oppenbamMa 3aKOHa KOjuM ce ypeDyje ommrty ynpaBHM IOCTY-
nak.“ Jlakje, OCTOje OMIUTY ¥ OCeOHNM YIpaBHM HMOCTYILY, Y IOCeOHe o-
CTYIIKe CIajia IOPecK MOCTYIIAK, a Y OKBUPY MMOPECKUX MOCTYIAaKa IOCTOjU
OIILTY IMOPECKM IMOCTYIAK ¥ Moce6HM mopecky noctynuy. OMITH MopecKkn
IOCTYIAK je peryancaH 3aKOHOM O IIOPeCKOM IIOCTYIIKY, @ II0CeOHM OPeCcKn

13 3akoH o JONpMHOCKMA 3a 06aBe3HO couujanHo ocurypamwe (Cr. inacnux PC, 6p. 26/01
mo 57/12).

14  3akoH 0 mopesy Ha ynoTpe0y, Apxame 1 Hollewe fobapa (Cr. inachux PC, 6p. 26/01 mo
120/12).
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HOCTYIIY IOjeAyIHNM IOPeCKMM 3aKOHNMMAa, C TUM IITO CY OHM IIOBE3aHM U
YJHEe OPraHCKO 3aKOHCKO jeMHCTBO.

Yak cy u KasHeHe ofipefi6e MOPeCKMX 3aKOHA ITOBe3aHe, Ia ce Kas-
HeHe ofipenibe wi. 177 o 178a 3akoHa O IOPECKOM IIOCTYIKY He Be3yjy 3a
MaTepujaaHe ofipefibe TOT 3aKoHa, Beh mopecke 3akOHe 1 IIPOIINCE YOIILITE.
Y Besu TOra je ONMIITH II0jaM IOPECKUX IpeKpInaja 13 4naHa 1766 3akoHa o
IIOPECKOM TIOCTYTIKY: ,[IOPECKM IIPEKPIIajyu Cy MPEKPIIaj/ IPONMCAHNA OBUM
3aKOHOM M JPYTMM MOPECKUM IPONMCKMA', JaK/Ie YK/bYYEeHH Cy Y Taj IojaM
VI IPyTU MOPECKN IIPOINCH, a He CaMO OBaj 3aKOH U erose oapentde. 3aTo
ce y WwiaHy 177 roBopu reHepanaHO O IOIHOLIEY IIOpeCKe NpujaBe, NaKIIe,
1o 61710 KOM IOPeCKOM 3aKOHY, Y WiaHy 178 o M3HOCY Iopesa y IOpecKoj
IIpUjaBy, a y WIaHy 178a 0 faBamy HEeTaYHUX ITOfjaTaKa y IOPECKOj IIPUjaBIL.
Vinu, peuumo fa 3akoH O IopesyMa Ha MMOBMHY Y 4aHy 44 rosopu o
IpeKpUIajuMa OfITOBOPHOT JIMIA Y CYAY, OBHOCHO IPYTOM OPTaHy HaJIex-
HOM 3a OBepy IOTINCA yroBapaya Ha yroBOPY, OMHOCHO IIPAaBHOM JIAIY U3
ygaHa 37 OBOI 3aKOHA, KaO U jaBHOM Oe/leXHMKY, unMme Huje obOyxsahen
cafip)Kaj 3aKOHa, jep Cy IO WIaHy 4 IOpecKy 0OBe3HMIM NpaBHA ¥ HU3MIKa
NNIIa, a TI0 4laHy 1 Ty gomase y 063up 1mopes Ha MMOBMHY, Ope3 Ha Hacyehe
U TOKJIOH M TIOPEe3 Ha MPEHOC alCOMYTHUX IpaBa, I1a Ce 10 OBUM JPYTUM
NMTamkyMa NIPUMERYjy KasHeHe ofperi6e 3aKOHA O MOPECKOM IIOCTYIKY O
KojuMa je 6uno peun. 3aTo cy oapende CBUX IMOPECKUX 3aKOHA MaTepujaiHe
oxpenbe 3a 3aKOH O IIOPECKOM HOCTYIIKY.

Jla/be CHCTEMaTCKO TyMauele 3aKOHa IofpasyMeBa Jila ce YTBPAU
MecTo uymaHa 1146 3akoHa O IOpPeCcKOM IIOCTYIIKY, Koja Ofipen6a perymuiie
»3aCTapeNIOCT IIOKpeTama ¥ Bobema NpeKpIIajHOr MOCTYIKa 3a IOpecke
npekpinaje“ (Ha{HAC/IOB YIaHa), a BUIEIN CMO Ja I10jaM MOPeCcKMX MpeKplaja
II0 OBOM 3aKOHY OOyXBaTa CBe IIOpecKe 3aKOHe, a He caMO IpeKpluaje 13
HaBefIeHOT 3aKOHa, IITO je CBe CYIIPOTHO paHMje UUTUPAHOj npecymu. Iman
1146 ce Ha/asy y CpeAMINTY 3aKOHA, Y OI€/bKY O IIPeCTaHKy IIOPECKOr yra, a
He Ha/la3! ce y ofie/bKy O Ka3HeHMM ofjpefibaMa 11 He TOBOPY O TIpeKpIIajuMa
»/I3 OBOT 3aKOHA", KaKO je 0OMYHO CTy4aj y 3aKOHMMa ) Ile Ce TaKBa ofpenda
TUYe TUX Ofpefdy M caMO TOT 3aKOHa, KOja ce JIOTMKa OBJje He MOXe IIpH-
MEHWTH, jep je TO CYIIPOTHO M3PMUYMTUM 3aKOHCKUM ofpenbdaMa o KojuMa je
010 peun, Ia U MeCTy Iie ce Ta Ofjpefda y 3aKOHy HaJlasi.

Oppen6a wiana 1146 3akoHa O HOPECKOM IIOCTYIKY U IIOPECKOj
afMICTpaLlMji, O 3aCTape/IOCTH MOPECKMX IpeKplIaja, mocToju of, 2002. ro-
IVHE, KaJia je IOHET OBaj 3aKOH, IberOB OCHOBHM TEKCT, ~ KaJja ceé ITOPECKU
IOCTYNaK OOMVKYje U feTa/bHUje peryiuile y OBOM 3aKOHY, IO NPBU ITYT
nobujajyhu popmy noTmyHor onmrer Hopeckor NocTymnka. Jlapa ncropujcka

15 3akoH O HOPecKOM IOCTYIKY M Iopeckoj agmuuucrpauuju (Cn. inachux PC, 6p.
80/02).
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MeTOfla ITOCMaTpama M TyMadera 3aKOHA yKasyje [a je Ta M3MeHa yTulia-
Jla Ha (M3MOHOMUjy OCTAIMX IOPECKNUX 3aKOHA IO OBOM ImTamy. Hamme,
IO Taja Cy IHOCeOHNM IOPEeCKY 3aKOHU JeTa/bHMUje pPeryamucany MHojefuHa
3ajefHMYKA NMTama, I1a ¥ IUTambe 3acTapenocTy (mopeckux obasesa, Kao
" Bobema IpeKpIIajHOT IOCTYINKA IIpe CBeTa M3BplIeHma Ka3HM!), Ia Kaja
ce ¢opMupa ONILITM IOpPecKM 3aKOH ¥ IOCTYHaK, Te IocebHe oppende
npecTajy fia Baxke, a 1 O1Ie Cy IOHaB/barbe JMICTe CTBAPU y IOjeAVMHNUM 3a-
KoHuMa. Tajja, KaKo je HaBelleHO y 4aaHy 192 3akoHa O MOPECKOM IMOCTYTI-
Ky M IOpPecKoj afMMHUCTpALVju, IIPEeCcTajy Aa Baxe ofpende o 3acTapeno-
cTu (I1a M mpekpinaja) Koje Cy ce Hajaswuie y MOjedMHUM 3aKOHMMA, a WIaH
1146 mocTaje ommra 3akoHCKa oxpenda. [Ipema Tom wiany (192) mpecrajy
ofipende U3 MOjeINHMX ITOCeOHMX MOPECKMX 3aKOHA O HAIIAT! IIope3a U 3a-
CTapesIoCTH, ca Ly>KUM POKOBUMA, U TO IIpecTaje BaXKUTK ofipen6a wi. 164 u
165 3akoHa o mopesy Ha jgoxopak rpahana (mpegsubana 3acTapenocT of et
rofIMHa 3a HAIUIATy Iopesa), oxpenbda wiaHa 109 3akoHa o mopesy Ha 06UT
npenyseha (mer rogyuHa 3a HaIUIaTy Mopesa M HOBYAHUX Ka3HM), 3aTUM YIaH
40 3akoHa 0 Tope3y Ha IpoMeT (IeT TOfYHA 3a HAIUIATy IOpe3a ¥ HOBYaHMX
KasHM), Kao 1 ofpenda wiaHa 35 3akoHa 0 aknm3ama (TIeT rofyHa 3a HallIa-
Ty aKIM3a, KaMmaTe, HOBYaHMX KasHN). JJakyie, 3aKOHOZABAl] je paHMje BUILe
MOK/IAkba0 MaXKby 3acTapeloCTy HaIllaTe Iope3a, Ia M M3BPLIHOCTM Kas-
HY, HETO 3aCTapeNoCTy MOPECKOT NMPeKpPILIajHOr MOCTYIKA, 1A Cy Te Ofipef-
6e 6une u HerormyHe. Ho ca yoOmuyemeM OmuTer MOpeckor IpeKpIIajHOT
IOCTYIIKa IIpecTaje morpeba fa ce Ta OIIITA MUTamba PETYINIIY HOjefuHUM
HOPECKMM 3aKOHMMa, KaJla ce ITamba 3aCTapeNocTy YTBphuBama 1 HamaTe
nopesa (wr. 114, 114a n 114p) u 3acTapenocTu MOpecKux IpeKkpuIaja (WiaH
1146) perynmiry y UCTOM OfIe/bKY, Ca MCTOM JIOTMKOM U AejcTBOM. To mTo ce
y wiany 1146 perymuiie fa ce MpeKpLIajHM IOCTYNAK 3a MOpecKe IpeKplIaje
He MO>Xe IIOKPEHYTM aKO IPOTeKHe IleT TOAMHA Off JaHa KaJa je IpeKpllaj
yunmeH (cTaB 1), a motom perynuine (MHa4de 6ecoTpe6HO, MofipasyMeBa ce,
Kao 1 y APYIMM 3aKOHMMA) [ia Ce Ha NUTama 3aCTapeloCT! MOKpeTama I
Bol)erma IPBOCTEIIEHOr MOPECKOT MPeKpPLIjHOr MOCTYIIKA, IPeKI, 3acTape-
JIOCTH, 3aCTapesiocT M3BplIekha KasHe U JApyra IuTama Koja Hucy ypebena
OBUM 3aKOHOM IIpUMemYjy ofpende 3akoHa KojuMa ce ypebyjy mpekpuraju,
He 3Hauyl HUIITA 110 IMNUTamby OJHOCA IOPecKMx 3akoHa MehycobHO, miTo ce
HaIIpOTMB y3MMa Kao apryMeHTallija y paHuje uTupanoj npecyau. [lutame
OffHOCa OBMX Ofpef6M ¥ ofpendy 3akoHa O MPeKpIIajiMa O 3aCTapenoCTU
jacHo je (paHnuje je 0 ToMe 6MI0 peun), Ia ra He Tpeba MeIlIaTy ca HaBeIeHUM
CIIOPHMM IUTabMMa ¥ OfHOCUMA ITOPECKMX 3aKOHA ca 3aKOHOM O IIOPECKOM
IOCTYTIKY ¥ OPeCKOj afIMMHUCTPALIUjI, O KOjIMa je 6110 peyn.

Ortyna y mpakcu 1 cXBaTambe, Koje Ce peljiMo U3paXkaBa y npecynu Bu-
HIer mpeKkpIuajHor cyga, [Ipx. 2520/12 ox 20.3.2012. roguHe, fa NpeKpLIaju
HponucaHy 3aKoHOM O (PMCKaJTHMM Kacama IIpefCTaB/bajy IpeKpliaje U3
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o0yacTy jaBHMX INPUXOfa, IIa fla Ce Ha Te NpeKpliaje NpUMewyjy oppenode
0 3aCTapeNoCTy MOPECKUX IPeKplIaja U3 3aKOHAa O MOPECKOM IMOCTYIKY U
MOPECKO] aIMVHUCTPALMjN.

To 3Haum ma cBe M3HETO yKasyje fa je yBep/bMBUje CXBaTame fia ce
ozipeni6e 3aKoHa O IOPECKOM IIOCTYIIKY 1 IIOPeCKOj aiMUHMUCTpALMju, 1A U
ozipei6a O 3acTapenocTyu IpeKpllaja, IPUMemYjy U Ha OCTaje IopeckKe 3a-
KOHe, TakjIe 3aKOH O Iope3y Ha I0fATy BPESHOCT, 3aKOH O IOpe3y Ha JOOUT
IPaBHUX JINIA, 3aKOH O Iope3y Ha Joxofak rpahana, 3akoH o akiusama, 3a-
KOH 0 MCKaTHMM KacaMa, 3aKOH O ITope3VMa Ha IMOBUHY, 3aKOH O JOIpH-
HOCKMa 32 00aBEe3HO COLMjaTHO OCUTYparbe, 3aKOH O IOope3y Ha ymnorpeby,
Ap>Kame 1 Hollewe fobapa. CynpoTHO cXBaTame, paHMje HaBeleHO, HeMa
jaCHUX yBep/BMBUX Pa3jiora HUTK TaKBO 00Opasyoxere. CIIOPHO MOXe 6UTH
Ia M je TIOPecKM 3aKOH, Y HaBeJEHOM CMUCTY, 3aKOH O Hpog)eCI/IOHa)IHOj
peXabUIMTayju M 3aTONUbaBaby 0coba ca MHBATUNTETOM, ® jep ce Hajl-
30p HaJ IIPMMEHOM 3aKOHa fie/ Mehy Buine oprana (wi. 46 mo 48), MuHuK-
CTapcTBa Ha/lJIeXXHOT 3a II0C/IOBe 3anollbaBama U [lopecke ynpase, Koja 1o
4laHy 47 BpIIM KOHTPONIY MCIIyHaBama 006aBe3a 3aloljbaBamba 1 HAIUIATY
IeHasa, U3PUINTO ce KaKe y CKIafy ca MPOMUCHMa O IMOPeCKOM IMOCTYII-
Ky ¥ TOpecKoj apgmuHuctpauuju. Vimajyhu y Bupy oa osnmauthema Ilo-
pecke ympase, Te [a y Be3) TOra OHa MO)e OMTHM HOJHOCHIAIl 3aXTeBa 3a
HOKpeTarbe MPEKPIIAjHOT ITOCTYIIKA, a [ja ce IT0 3aKOHY O MOPECKOM MOCTYII-
Ky ITI0jaM IIOpeCKVX IpeKpIIaja Besyje 3a osnamhema Ilopecke ynpase, He
Tpeba 10 HaBeeHOM INUTaby VICK/BYUUTH HJ OBAj 3aKOH U HeroBe ofipende
Koje ce TMYy IIpeKplllaja 3a Koje je HajnexHa [lopecka ympasa, 10 HOBUM
3aKOHCKMM pellelMa MHade IIOHOBO HaJjIeXXHa 3a IPBOCTENEHN IOPEeCcK!
MpeKpIIajHU MTOCTYIAK.

Tomica DELIBASIC, PhD
High Magistrate Court

SPECIAL LONGER LIMITATION PERIOD OF
FINANCIAL OFFENCES

Summary

This article considers the question of the need for longer prescription pe-
riods of financial misdemeanors, as well as certain problematic legal and practi-
cal issues. Underline the question obsolete offences in general, the effect of sub-

16 3akoH 0 mpodecrOHaNHO] PeXabWINTALIM)I U 3alOLbaBalby 0C06a Ca MHBAIMAUTETOM
(Cn. inacuux PC, 6p. 36/09).
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stantive and procedural limitations, general and special limitation periods and
statutory rules relating thereto. There is a need of longer prescription periods
of financial violations, including the nature and specificity of these offences. In
particular we analize the statute of limitations tax violations, the aspect ratio
of the Law on Tax Procedure and Tax Administration and other tax laws, and
conclude that this is a comparison of general and special tax laws. Therefore,
the provisions of the Law on Tax Procedure and Tax Administration and apply
for all applicable tax laws, which means that tax offences expire longer limita-
tion periods, which makes sense legislative solution. However, the practice in
this regard has no uniform approach, but there are different opinions.

Key words: question of limitation, general and specific deadlines, financial
misdemeanors, tax regulation and violations, general and
special tax procedure.
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Tawmjana IIPUJITH
pykoBogunan Ipyne 3a ynanpebeme samrure 0oco6a ca MHBaINAUTETOM
MunHucTapcTBO paja, 3anoubaBamba i COIijaTHe MOMNUTHKe

INOACTUDAIBE 3AIIONI/bABAIBA OCOBA
CA MHBAJIMIUTETOM ITPUMEHOM ITPABUITA
O DOJEIN OP;KABHE IIOMORU

Pe3sume

Mepe kojuma ce tiogcitiude 3aiouibasarve yotiuiitie, a fiocebHo Kaga
ce lo8opu 0 3ailowbasary 0coba ca UHBANUGUIETIOM, Tpegciiasnajy 6ug
gprasre tiomohu, xojy je moiyhe ocilieapusaiiu UcKpyuU60 o cilpoio ge-
Punucanum apasunuma. Vimajyhu y eugy ga cy tpasuna o gpiasHoj iomohu
penamiuéHo Ho8a y Haulem cuciliemy, pagu rwuxoeol gocnegHol ciiposoherva
HOpeOHO je u3Bpuuttiu U3MeHy tojequHux Hpotiuca Kojuma cy yiiephera
ipasa koja upeqgciiasnajy gpiuasHy womoh u UCiiospemeHo yUUHUTHU HA-
ilope y cMUCny wuxo80i pasjauirberva u 60mwel pasymesarea, wiio he HyxcHoO
gosecitiu go tpasunve tpumene y tpaxcu. C wium y eée3u, geiamwHuje hemo
cainegawiu tiojequne mepe Kojuma ce Hogciiude 3anouibasarbe y cKaagy ca
apoiucuma o UpoPecuoHanHoj pexabunuiliayuju u 3anouipaswy ocoba ca
UHBANUGUIeTiom, Y3 UcilospemeHo cainegasarve ogiosapajyhux tipasuna o
gprasHoj iomohu, pagu wuxosol yiopehusarva u goHoulera 3aKwy4ka o io-
wpebu ycainawasarea 08ux upoiuca.

Kmwyune peuu: iogciiuyare 3aiouimasared, o0cobe ca UHBATUGUITLETHOM,
gprasna iiomoh, pepyngavuja wipouikosa.
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I YBop

3aKkoH 0 KOHTpomu fpxkasHe momohu' (mame: 3KIII) mower je jyma
2009. roguHe, a MOTIYHO je TOYe0 Ja ce NpuMemyje TeK of mapra 2010.
TOf[iHe, HAKOH JIOHOIIEHa JIBe ypenbde M3y3eTHO BaKHE 3a CIIpOBODeme
oBor 3akoHa To cy Vpemba o mpaBmwiIMMa 3a JIofieny JpkaBHe Tomohu?
(mape: Ygen6a) u Ypen6a o HauMHY U HOCTYIKY IpYjaB/bBama Ap)KaBHE
nomohu.” Ca apyre cTpaHe, 3aKOH O NMPOQECHOHATHOj peXabuInTauuju u
samonbaBamy 0coba ca nHBamMaMTeTOM” (Iajbe: 3aKOH) CTYTMO je Ha CHa-
ry maja 2009. rogure. Beh cama unmmeHNnIia MoMeHTa HOHOIIEHA OBUX 3a-
KOHa yKasyje Ha HeMOTyhHOCT mocTojama NHOTHyHe ycKmaheHoctu 3ako-
Ha ca CBUM IIpaBWIMMAa O JOfie/N [ip)KaBHe IOMONM, MaKo je M Y MOMEHTY
HerOBOT JIOHOIIIe A II0CcTojana obaBesa yckaabuama gomahux npommca ca
npasoM EV. Tako 3akoH He caip>kul TOjMOBe Kao IITO CY: ,,/fpXKaBHa TOMOh",
»KOHTpO/a fp>kaBHe momohm*, ,ompaBgaHy TPOIIKOBU, ,,BUCHMHA Ip)KaBHE
nomohu“ u C/1., HUTU pa3BpCTaBa Ap>KaBHY oMol Ha Kareropuje 1 BpCTe
Koje cy npegsubere Ypen6om. bes 063upa Ha OBy unmeHuIry, ogpenbde 3ako-
Ha KOj/iMa Ce OCTBapyjy M3BeCHa IpaBa Koja IIpefCTaB/bajy Ap>KaBHY momoh
HIICY HM CYIIPOTHE IpaBWIMMa O JOJeNN Ap)KaBHe IOMOhM, anu je umax Ha-
cTaza notpeba mpennsupama Kako ofipefiaba camMor 3aKoHa TaKo 1 IMpomuca
KojuMa ce 6/mKe ypehyje HauMH 1 KpUTEPUjyMU BUXOBOT OCTBApUBambha.

II IToacTuiaju 3a 3anonrbaBame 0coba
Ca MHBATUANTETOM yOIIIITE

3aKOH CafIpXKVl CBera 4eTVpHy 4IaHa KojuMa ce ypebyjy mogcruuajn 3a
3amolUbaBabe 0co0a ca MHBAMANTETOM, a KOjU MICTOBPEMEHO IIPeiCTaB/bajy
mp>xaBHY momoh, 1 1o wi. 31-32 1 w1 40-41, K0ju Cy ICTOBPEMEHO U IpefiMeT
M3MeHa U JIONyHa OBOT 3aKOHa, YIIPaBO M3 pasjiora HBUXOBOr yckaahuBama
ca IpaBWIMMa O JOJeNN Ap)XKaBHe IoMohn.

Ynanom 31 3akoHa omoryhaBa ce IOC/IOfaBITY KOji 3alI0Cy ocobe ca
MHBAIMANTETOM KOje Ce 3aII0II/baBajy MOJ] IIOCeOHNM YCTOBUMA OCTBAPVBAIbe
npasa Ha pedyH/alMjy MpUMepeHNX TPOLIKOBA Ipuiarohasama pagHOT Me-
CTa 3a 3aIOL/baBarbe TUX IUIIA.

3KIII unanom 2 ypebyje ap>kaBHY IOMOh Kao CBaky CTBapHM WM
MOTEHLMja/IHM jaBHU PacXoj, WM YMambeHO OCTBAapele jaBHOI IPUXOJa,
KOjUIM KOPMCHUK Jip)KaBHe IIOMONM CTide IOBO/BHMUjM MONIOXKAj Ha TP>KMIII-

1 Cnymobenu inacnux PC, 6p. 51/09.
2 Cnywbenu inacnux PC, 6p. 13/10, 100/11 n 91/12.
3 Caymbenu inachux PC, 6p. 13/10.
4 Cnywbenu inacnux PC, 6p. 36/09.
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Ty ¥ OJHOCY Ha KOHKYDE€HTe, 9/Me Ce HapylllaBa M/IM IIOCTOjU ONACHOCT Of
HapyllaBama KOHKypeHIMje Ha Tpxumry. Ca acrekTa oBe aeduHMLMje,
pedyHpanmja TpouKoBa IpunarohaBama paJHOr MeCTa 3a 3alOlbaBarbe
ocoba ca MHBAIMANTETOM IPEJCTaB/ba jaBHU PACXOf, jep MOCTIOAaBLa KOju
OBO TIPAaBO OCTBapyM [JOBOAIM Y IIOBO/bHM)jM IIOJIOXKAj Ha TPXKUIITY, IOCTaje
KOHKYPEHTHM]jI, a TPOLUIKOBY HEroBOr IIOC/IOBaba Ce CMambyjy, U3 Yera Ipo-
M3NIa3y A ce pajiyl O Ap>KaBHOj moMohir.

Kapa ce cagpxmHa moMeHyTor WwiaHa 3aKOHa yIOpedy ca BpCTama
Ip>KaBHe IOMOhM mpomnmcanux YpenooM, IpousIasu ja je ped o Jp>KaBHO]
nomohnu 3a HaKHaJy JDOJATHMX TPOIIKOBA 3aIlONUbaBalba JIMIA Ca VHBAJNU-
muretoM (wraH 28 Ypen6e). OBa ap>kaBHa IOMOh Hofe/byje ce 3a HaKHamy
CaMO OHMX JOJaTHMUX TPOLIKOBA 3aIoOlUbaBama JeduHUCAHUX YpemnOooM.
Ped je o TpomkoBuma npuaarohapamwa HOCTOBHOT IIPOCTOPA, TPOIIKOBMMA
3amolbaBama 0cob/pa 3a BpeMe JJOK IIpy>ka moMoh mnmMa ca MHBaIUANTe-
TOM, TPOLIKOBMMA Ipuiarohasamwa uam HabaBKe olpeMe, OFHOCHO HabaBKe
U TIpOBepe payyHCKUX Iporpama (software) Koje KOpMUCTe pafiHULIM Ca VIHBA-
TUAUTETOM, YK/bY4yjyhu npunaroheny mmm nomohHy TeXHOJOLIKY OIIpeMy U
TPOIIKOBMMA M3TPafiibe, MHCTAINMParba WIN INpPerha IPUBPEJHOT CyljeKTa n
yrpajiibe oIpeme, Kao ¥ CBYM TPOIIKOBMMA aMIHICTpaIje U IPeB03a Koju
Cy AMpEeKTHa IOCIeNIa 3aIo/baBalba JINIA ca MHBAMUANTETOM. [Ip)kaBHa
nomoh He Mo>ke 6uty Buma of, 100% of onpaBgaHMX TPOIIKOBA 32 HAKHALY
TOJATHNX TPOIIKOBA 3aIOII/baBaba JINIA Ca MHBAIMAUTETOM, a/lil CBAKaKoO
MO>Ke OUTY HIDKA Off YKYITHOT M3HOCA ONPAaBJAaHNX TPOIIKOBA.

VI3 HaBeeHOT IpoM3Ias3u Aa oxpenda wiaHa 31 3akoHa HUje CYIPOTHA
Ypenbu, anu pagu gocnegHe IpYMeHe IpaBIIa O Ap>KaBHOj momMohu, morpe6-
HO je caryieflaT! Ja /M Ce Pajy O AMPEKTHOM WI/IV MHAMPEKTHOM OCHOBY 3a
nopeny mpxxasHe nomohy. C TuM y Besiu, Tpeba MIMaTy y BUJY [ia je WIAHOM
33 craB 3 3aKoHa IPOMMCAHO fia Ce OJIVDKM YC/IOBM M MEPUJIA 32 OCTBApUBabhe
npaBa Ha pedyH/alMjy IpUMepeHNX TPOLIKOBa Mpuiarohasama pagHOr Me-
CTa 3a 3aloll/baBambe 0coba ca MHBAIMAUTETOM YTBpDyjy OIIITMM aKTOM
opraHM3anMje HaJyIe>KHe 3a I0CTIOBe 3alolbaBama. I[IpemMa ToMe, IOMeHyTa
ofipeni6a 3aKkoHa HUje AMPEKTaH OCHOB 3a JOfielly MHAVBMAYaTHE Ap>KaBHe
nomohu, Hero je To [IpaBMIHNMK 0 HAYMHY U KPUTEPUjyMUMa 3a CipoBoherse
Mepa aKTUBHE MONMNTIKE 3aToNUbaBama’ (1abe: [IpaBUTHYK), ITO MOMpas3-
yMeBa JIa U OBaj aKT MOpa y IOTITYHOCTM OMTH ycar/IallleH ca MpaBWIMMa O
mopenu Ap>kaBHe omohn.

Hame, wiaHoM 32 3akoHa IIPOIMCAHO je Ja TOC/I0faBall Koji 3alocin
Ha HeoapeheHo BpeMe 0co0y ca MHBaIUAUTETOM 0e3 pajHOT MCKYCTBA MMa
IpaBo Ha CyOBEHIIN)y 3apajie 3a Ty 0co0y y Tpajamy of 12 Mecenn, a y BUCHK-
HJ MUHMMaJIHe 3apajie yTBpheHe y ckIay ca mpommcuma o papy.

5  Cnymobenu inachux PC, 6p. 12/12 n 20/13.
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Y KOHKpPeTHOM CIIy4ajy ped O Ap>KaBHOj OMONM 3a 3amolbaBaibe
mmna ca uHBanuanTeroM (wian 27 Ypen6e), koja Moxe fa Oyzie fofe/beHa y
001Ky cyOBeHLMje 3a 3apajie ¥ M3HOCK HajBulIe 75% ONpaBJaHMX TPOLI-
KoBa 3a oBe HameHe. Ilo ompaBjaHMM TpPOIIKOBMMA 3a JIOJENy HAp>KaB-
He moMohy 3a 3amolUbaBame JIMIIA Ca MHBATUAUTETOM IOfPa3yMeBajy ce
TPOLIKOBY 3apaja y 610 KOM IEepUORy Y KOM je JIUIle ca MHBAIUSUTETOM
3aII0CTIEHO, @ IIPEeICTaB/bajy YKYIIaH U3HOC KOjUi KOPUCHUK Ap>KaBHe IToMohn
ctBapHo maha 3a paj 3amocneHor u o6yxBatajy 6pyTo 3apamy, Tj. 3apagy
KOja Cafp>Ku Iope3 1 HOIPUHOCE 32 00aBE3HO COLMjATHO OCUTypame Koju
ce wrahajy u3 sapape, kao u pomnpuHoce koju ce miahajy Ha sapagy. OBo
6u Tpebasno ma 3HaUM Ja Ce ONpaBJJaHM TPOLIKOBY padyHajy MHAMUBUJYATHO
3a CBaKy 0co0y ca MHBaIMJMTETOM M Jla 3aBJCE Off BVICHHE IeroBe 3apa-
ne. Mebytym, 3akOHOM je M3HOC CyOBeHIVje MMMNUTYPAH Ha BUCHHY MMHIU-
MajIHe 3apafie, Te TO IPAKTUYHO 3HA4M Ja 0coba ca MHBAIMAMTETOM MOXe
lla OoCTBapyje 3apaly y 6110 KOM M3HOCY, alu fia IOCTOAaBal, MMa IpaBo
Ha CyOBEHIMjy y M3HOCY KOjU He IpeMalllyje BMCHHY MUHMMAJIHe 3apafe.
Takobe, 1 oBako IOCTaB/beH M3HOC IPEACTaB/ba MPAKTUYHO CaMo JIeo 3a-
pane, jep, y ckmagy ca Ypembom, Ap)kaBHa IoMoh 3a oBe HaMeHe He MOXe
npehn 75% yxynHe 3apane KoHKpeTHor mnna. OnpehnBame ukcHor nsHOCa
CpeficTaBa Ha MMe pedyH/alje TPOIIKOBA 3a 3apajie ocoba ca MHBAIMANTE-
TOM y BUCVHU MMHMMAJIHe 3apafie omoryhasa fa ce mpema CBMM IOCTIOfaB-
IIMa KOjy 3alollUbaBajy ocobe ca MHBATMAUTETOM IOCTYIIA Ha MEHTUYaH
Ha4yH.

Hu oBa oppen6a Huje gupeKTaH OCHOB 3a JIOAENy JpXKaBHe IoMohu,
jep ce OG/KY yCTIOBY M MepuIa 32 OCTBapMBalbe ¥ OBOT IIpaBa yTBphyjy on-
IITMM aKTOM OpraHM3alyje HaJJIeKHe 3a IIOCTIOBe 3allol/baBama, Te je M Y
OBOM CJIy4ajy AUpPeKTaH OCHOB 3a Hofeny MHAVBNUAYyanHe nomohu ITpaBui-
Huk HamyonanHe cmy>x6e 3a 3amombaBarbe.

V3 HaBepeHnx pasyora [IpaBuIHNKOM je MpommcaHo fja ce pepyHpanmja
MOJATHMX TPOLIKOBA 3a 3allOll/baBame 0co0a ca VHBAIMAUTETOM Kao U
cyOBeHIMja 3apajie 3a 3aIlol/baBambe 0co0a Ca MHBAMUIUTETOM JOJE/bYjy
IpUMEHOM IIpaBM/Ia O XOPM30HTA/IHOj ApXKaBHOj moMohn, a fma ce 3a ucre
OIlpaBJaHe TPOIIKOBe IPMMeYyje HajIOBO/bHYja BUCHHA Ap>KaBHe moMohnu
KOja IIPefiCTaB/ba, y CKIay ca IpaBWIMMa O AP>KaBHOj moMohu, ropmwy rpa-
HUILY 7O KOje je JO3BO/bEHO JOfIe/INTY YKYIIaH M3HOC Ap>KaBHe rmomMohu, 6e3
063upa fa 1 ce oBa MoMoh f1ofie/byje TI0 OCHOBY jeiHe MM Y KOMOVHALVjI
BIIIIE Ap>KaBHUX IIoMohy, Kao u fa /mu fpxaBHy nomoh nonepyje Perry6nmka
Cp6uja, ayToHOMHA [TOKpajiHa WM jefVHNALA JIOKATHEe caMoyIpaBe (IIpaBu-
JI0 KyMy/anyje).

Kazia ce roBopu 0 camoM 3aKOHY Kao MH/IMPEKTHOM OCHOBY 32 JIOfeTy
OBUX IP>KaBHUX MMOMONM, 6MI0 61 TOTPeOHO U3BPIINTU Tpelu3uparbe 0be
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HoOMeHyTe ofipeibe n3MeHama 3aKOHa, ¥ TO TAKO fia Ce KOJ| OCTBApMBarba Ipa-
Ba Ha pedyHAaLNUjy IpUMepeHNX TPOIIKOBa IpuiarohaBama pajHOr MecTa
3a 3arourbaBame 0c00a ca MHBAIMANTETOM yKa)ke Ha IPMMeEHY IIPOICca O
Ap>kaBHO] oMohy 3a HaKHAZy JOKATHNUX TPOLIKOBA 3alOlIbaBama 0coba ca
VHBA/IMJUTETOM ¥ SPYTUM IIPOIMCUMA O P>KaBHOj moMohn koju cy motpe6-
HJI 32 IPUIMEHY OBVIX IIPOIIVCA, 0K OV OBO IpeLM3uparbe y Be3) OCTBApUBarbha
IpaBa Ha CYOBEHIN)y 3apajie y C/Iydajy 3alolrbaBamba 0coba ca MHBAIUIN-
TeTOM 6€3 paJHOr MCKYCTBa, OM/IO MOTPe6HO M3BPIINTH yKa3MBambeM KaKo
Ha IIPYMeHy IIpoINca O [pXKaBHOj moMohu 3a 3amolrbaBame 0coba ca MH-
Ba/IMANTETOM M APYIUX MPONNCa O AP)KaBHOj MOMOhM KOju Cy HOTpeGHM
3a IPUMeHy OBMX IIPOIINCA, TAKO ¥ Ha MaKCUMalaH M3HOC CpeficTaBa Koja
ce MOTY OCTBApUTH y CMUCITYy OTpaHM4YaBama OBOT M3HOCA 1O 75% YKYIHUX
TPOIIKOBA 3apafie ca npunagajyhuM gonprHocuma 3a 06aBe3HO COLVjaTHO
ocurypame. [lame, y cmucty Bakehnx ogpenada 3akoHa, yKyIlaH M3HOC KOju
ce MO)Ke OCTBAPUTH IO OBOM OCHOBY MOXXe Ce Jia/be OTPaHMYUTH Ha M3HOC
MIHVMAJIHe 3apajie yTBpheHe y CKIafy ¢ IPOmMCcHMa O pajy, IITO 3a HOCTIe-
ALY ¥IMa OHO ILITO Ce OBMM OfipefbaMa 1 >kereno moctihi, a To je jefHakoCT
KOJl OCTBapMBarba IpaBa Off CTPaHe CBUX JIMIIA, OZHOCHO IIOCTOfaBala.

III IopcTuaju 3a 3amonUbaBame 0coba
ca MHBAIMANTETOM Y npeny3ehuma 3a npodecnonamny
pexadémInTanyjy u sanonrbaBame 0c00a ca MHBAIMIANTETOM

Camnm 3akoHoM ypebheHn cy 1 U3BeCHM IIOACTHUIAjM 3a 3AIOIUbaBabe
VI OIpKatbe 3aII0C/Ieba 0co0a ca MHBAIMANTETOM 3alI0CTIeHNX y Tpefy3ehnma
3a mpodecuoHaIHy pexabuInTaIyjy U 3amolUbaBambe 0coba ca MHBATNIN-
TeTOM, y KOjUMa, y CK/Iafy ca 4IaHoM 36 3akoHa, Buile of 50% ykymHor
Opoja pajHMKa yiHe 0cobe ca MHBAIMAUTETOM, KOje IMa OfroBapajyhmu mpo-
CTOp M OIpeMy, 3aIlloC/ieHa OfiroBapajyha cTpy4Ha jmija 1 ¥MMa JO3BONY 3a
o6aB/bame NeTaTHOCTH.

3amtrheHo 3amonupaBalme IAK, y CKIagy ca YpemboM, jecre
3aIlol/baBalbe y KOMe y IPUBPERHOM CybjeKTy HajMame 50% 3amocieHux
YIHe JIUIIa ca MHBAIUAUTETOM (WiaH 2 Tauka 16a Ypen6e). V3 HaBemeHor cre-
Iu fa ce moy 3amTuheHnM 3amnonUbaBameM, Y CKIafy ca YpenooM, CBaKako
cMatpajy npenyseha 3a npodecnoHanHy pexabunnTanyjy u 3arolbaBarmbe
ocoba ca MHBAIMANUTETOM, Te Ce KOJ OBMX IOACTUIIdja IPUMEIbYjy IpaBuiIa
0 IIpXKaBHOj IOMONM Koja ce offHOCe Ha 3aiuTuheHo 3amolbaBame.

Ynanom 40 3akoHa ypebeHo je ma ce mpenysehuma 3a npodecnonarn-
Hy pexabuwImranujy M 3alollUbaBalmbe 0c00a ca VHBAIUAUTETOM MECEYHO
pedyHaupajy cpencTsa Ha uMe ydemrha y 3apafama y BUCHHU Of 50% mpo-
ceyHe 3apaje y npuspenu Peny6nnke Cpbuje mpema nociepmeM 06jaB/beHOM

128



1-3/2013. Tatjana Ipujuh (cTp. 124-131)

HOJlaTKy PperyOmMYKOT OpraHa HaJUIeXHOT 3a IIOC/IOBE CTATUCTMKE — IIO
3aII0CTIEHOj 0COOM Ca MHBAUAUTETOM.

Y oBoM cry4ajy ped je 0 Ap)KaBHOj MOMOhM 3a 3amloIUbaBame NUIA
ca unBa/manTetoM (wian 27 Ypenb6e). IIpema Ypen6bu, kako je Beh Harma-
IIeHO, OBa Ap>KaBHA IMoMoOh cacToju ce o HaKHaJe TPOLIKOBa 3apajia auia
ca MHBAJIMJUTETOM M M3HOCK HajBuule 75% oOIpaBlaHMX TPOIIKOBA 3apaja
y 6110 KoM Hepuofy y KoM je ocoba ca MHBAINAUTETOM 3aIloc/ieHa (MHa-
Yye TPOLIKOBM 3apajid Cy ¥ y OBOM CIy4ajy YKYNaH M3HOC KOju KOPUCHUK
np>xaBHe rmoMohu crBapHo mmaha 3a paj 3amocieHor u 06yXxBarajy 3apagy
KOja Cafip>kKu IOpe3 1 ONMPMHOCE 3a 00aBEe3HO COLVjaTHO OCUTypame KOju
ce wrahajy 1o ocHOBY Te 3apaje).

Bynyhn pa wman 40 3akoHa, a HM Heka fipyra ofpen6a He mpensuba
IIOHOIIIee MPOIICa KOjuM 61 ce 6mmKe paspajuio OBO IIPABO, MPOMU3/IA-
31 Ja oBa OfpenOa MpefcTaB/ba AUPEKTAH OCHOB 32 NOMENy MHAMBUYaTHE
Ap>kaBHe rmomohmu. VI3 Tor pasiora 61, y 0BOM c1y4ajy Tpebamo M3BpIINTH
Hpenu3upame HaBeleHe ofipefibe 3akoHa oMmoryhaBameM ga mpepysehe 3a
npodecroHanHy pexabuInTannjy 1 3amoli/baBambe 0coba ca MHBATNULNTE-
TOM MMa IIPaBO Ha MeCe4YHy CYOBEHILMjy 3apajie 3a CBaKy 3allOC/IeHy 0CO-
0y ca MHBaIMAUTETOM y BUCMHU JO 75% YKYIHMX TpOLIKOBAa 3apaje ca
npunagajyhuM gonpuHocuma 3a 06aBe3HO COLMjATHO OCUTYpabe y CKIaay
ca MpomycuMa O Ap>KaBHOj MOMOhM 3a 3amolubaBarme ocoba ca MHBAIU-
AUTETOM M [PYIMM IIPOIMCYMA O AP>KaBHOj IOMOhM Koju cy moTpebHM 3a
IbUIXOBY IIPUMEHY.

'y oBoM ciry4ajy Moryhe je muMmuTMpaTV MISHOC KOjM C€ MOXKEe OCTBA-
PUTHU IO OBOM OCHOBY, ¥ TO Ha OMJI0 KOj/ Ha4yMH, Ka0 LITO je TO ¥ YUUIEHO
caMoOM OfjpefibOM y OFHOCY Ha IPOCeYHy 3apajy y npuBpeny Pemy6mmxe
IpeMa oC/efbeM 00jaB/beHOM MOfJATKy pelyOIMIKOoT OpraHa HaJyIeXKHOT 3a
nocnose craructuke. CaMo, y OBOM C/Ty4ajy HOTPeOHO je BOEUTH padyHa O
yreHNnIM ga Perry6maku 3aBoz 3a CTaTUCTUKY OF fenieMOpa 2010. roause,
U3 pas/iora ycarjallaBama 3BaHIYHe CTAaTUCTIKe, BUIIe He 00jaBibyje Imofa-
TKe O IPOCEYHOj 3apafiyl y IPUBPeNY, HETO MICK/bY4YMBO MOJATKE O IIPOCEYHO]
3apajy 1o 3aIl0CIeHOM, Te 61 ycKmabuBamwe MOIIO [a Mzie y TOM IpaBIy.

Y cMmucny HaBefeHOT, ofipebuBameM MaKCHMaaTHOT M3HOCA BUCHHE
cpencraBa 3a pedyHAALMjy 3apaja 3aloCeHNX 0coba ca MHBATMUAUTETOM
omoryhaBa ce neHTMYHO MOCTyIamke IIpeMa CBUM npenysehuma oBor Tnia,
OIHOCHO IIpeMa CBUM 0cobaMa ca VHBIMAUTETOM 3aIlOCTIEHMM Yy OBUM
npenysehnma, mro ca mpyre cTpaHe He yTUde Ha BUCHHY IJXOBe 3apaje
(3apaga ce y cBakoM ciyd4ajy yTBpbhyje y CKIamy ca mpommcuma o pagy —
OBJle ce paiy caMo o pedyHAALVjM flefla TPOIIKOBA 3a 3apaje).

U xoHauHo, wiaHoM 41 3akoHa ypebeno je na ce mpenysehy 3a nmpode-
CHMOHAJIHY pexabuInTanyjy 1 3anolbaBame 0c00a ca MHBATUAUTETOM MOTY
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06e30enMTH CpefcTBa 3a Mobosbllambe yCaoBa paja, yHanpebemwe mponsso-
IHUX TIporpama, yBoheme cTaHmapya, Ho6o/blIabe KBaINTeTa IPOU3BOJA 1
IPYXXeHNX YCIyTa, puiarohabame pafHUX MecTa WIN y Apyre CBpXe.

Y cxmapmy ca wiaHoM 28 Ypen6e npomicaHa je fp>kaBHa nomoh y o6mm-
Ky HaKHaJle ONaTHMX TPOIIKOBA 32 3aIlOL/baBatbe /INIIA Ca MHBATUUTETOM,
KOja ce JJofie/byje 3a HaKHa/ly CaMO OHMX HOJATHMX TPOIIKOBA 3allOI/baBarba
JMIA ca MHBAIMANUTETOM Koje oxpebyje cama Ypenba. To cy omer Tpomko-
B TIpuiarolaBara MOCTOBHOT IIPOCTOPA, TPOIIKOBM 3aIION/baBamba 0co0/ba
caMo 3a BpeMe JIOK IIPy»ajy IIOMOh pagHuIMMa ca MHBAINAUTETOM, TPOLI-
KOBY IIpuiarobaBama mm HabaBKe OIpeMe, OHOCHO HabaBKe ¥ IIpOBepe
PaYyHCKUX IporpaMa Koje KOpMCTe /MIa ca MHBaIMAUTETOM, yKbydyjyhu
npunaroheny mmu moMohHy TEXHOJIOLIKY OIPeMY 1 TPOIIKOBM M3Tpajibe,
VHCTa/IUpama WY Iupema IPUBPENHOTr CybjeKkTa U yrpajme oIpeMe, Kao
¥ CBYI TPOILIKOBM af[MMHMCTpaLje M MpeBo3a KOji Cy AMPEKTHA IOC/IeNIIa
3alolbaBamba /INLA Ca MHBAIUANTETOM, aKO KOPUCHMK Jip)KaBHe momohnu
crposoay 3amTuheHo sanonrpaBame (IITO je yIpaBo CIy4aj ca npenysehnma
3a NMpoQeCHOHaNHy peXaOWINTalMjy M 3alollbaBalbe 0coba ca MHBAJIM-
nuteToM). Jp>xaBHa momoh y oBoM crydajy He mMoxe 6uty Beha op 100%
OIpaBJjaHNX TPIIKOBA 33 HAKHA/ly JOJATHMX TPOIIKOBA 3alOIbaBatba JINIIA
ca MHBaIMAUTETOM, a/Ii CBAKAKO MOXe OMTY Mamba.

Oppen6a wiana 41 3akoHa koja mpenBuba mpskaBHY momoh 3a Ha-
KHaJly JOJATHUX TPOIIKOBA 3a 3alOl/baBaibe JIMIIA Ca MHBATUJUTETOM je
AVIpeKTaH OCHOB 3a JIOfle/ly MHAMBUyanHe fpxaBHe nmomohu. OBa oxpen-
0a Huje cynporHa Ypenbu, Beh ce Mo>ke cMaTpary, IIOCMaTpaHa ca CTaHO-
BUIITA IpPONNMCa O APXKaBHO] ITOMONM, HENOTIIYHOM, Te je HOTpeOHO u3-
BPLINTK BbeHO ycarnamasamwe. OBy ofpen0y je Moryhe ycarmacuTu Tako mTO
he ce y camom Tekcty oprosapajyhe oxpenbe 3akona, mpenysehy 3a mpo-
decnoHanHy pexabunnMTanMjy M 3anollbaBame 0coba ca MHBATMANTETOM
omoryhuty ocTBapuBame IIpaBa Ha CPEfICTBA 3a MOOO/bIIAE YCIOBA paja y
CKJIaly ca IpOMUCUMA O Ap>KaBHOj MoMohM 3a HaKHaJy HOJAATHMUX TPOIIKOBA
3aIolUbaBamba 0coba ca MHBAMMAUTETOM U JPYTUM IIPONMCYMA O [IPXKABHO]
nomohu Koju ¢y moTpe6HM 3a HUXOBY IPUMEHY.
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Tatjana PRIJIC
Ministry of Economy and Regional Development

PROMOTION OF EMPLOYMENT OF PERSONS WITH
DISABLITY UNDER THE STATE AID RULES

Summary

The measures promoting employment in general, as well as promoting
employment of persons with disability in particular, are a type of state aid that
can be obtained exclusively under the strictly defined rules. Given that the rules
on state aid are relatively new in our system, in order to ensure its coherent
implementation, the legislation regulating state aid rights needs to be revised,
and simultaneously efforts need to be made towards its clarification and bet-
ter understanding, which will inevitably result in their regular application in
practice. Therefore, an in-depth review of the measures promoting employment
needs to be done in compliance with the legislation on vocational rehabilitation
and employment of persons with disability, while concurrently the relevant state
aid rules are taken into consideration to ensure their comparison and adoption
of the conclusion on the need to align the referred to legislation.

Key words: employment promotion, persons with disability, state aid,
refund of expenses.
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Mp Becna BUJIBUJA
JITIITT cao6pahaja ,,Cp6uja“, Pagna jexununa nmomranckor cao6pahaja
»Cyo6oTnma“

YIIO3OPEILE 3AITIOC/IIEHOM HA IIOCTOJAIBE
PA3JIOTA 3A OTKA3 YTOBOPA O PALY

- OCHOBHE OJJIMKE MHCTUTYTA 1 JUIEME
Y IIPUMEHMN -

Pesnme

Pagnotipasnu uncitiuiliyivi yiio3operba 3ail0C/ieHOM Ha Hociliojarve pas-
n10ia 3a owika3 yiosopa o pagy Huje HoeuHa eaxcehei 3akona o pagy. Haume,
084j uHciliuttiyi je y upaenu cucitiem Peityonuxe Cpbuje tipsu uyili ysegeH
upettixognum 3axonom o pagy (,Cnymbenu inachux PCS 6p. 70/01 u 73/01).
IIpema unany 101 iioi 3axkona yilosoperve Ha Hociiojarve pasnoia 3a OWiKa3
yiosopa o0 pagy 0gHOCUIO ce CAMO Y g6a CLy4aja: aKo 3aiocienu C60jomM KPUsU-
uoMm yuuHu iospegy pagre obasese yiisphere yiosopom o pagy u ako 3auocse-
HU He Towiiyje pagHy gUCUUTAUHY, OJHOCHO aKo je 1beio6o ioHaulare axKeo
ga He Moxce ga ocitiane Ha pagy Kog fiocnogasuya. Baxehum 3akonom o pagy
(-Cnyncbenu inacnux PCS 6p. 24/05, 61/05 u 54/09), unciiuitiyisi yiio3operoa
3HATUHO je wiupe Hocitiasmer. Yiio3operve je iojequHaunuy UpasHu axit 4ocso-
gasuya, Koju je épno buitian y ogpeheHum cryuajesuma Kaga iocnogasay, uma
3aKOHCKOI 0OCHOB8A ga OtliKaxice yiosop 0 pagy 3ailoC/ieHOM.

Ha cy usmene 3axona o pagy HeouxogHe caindacHe cy ceée Wpu citipare
y coyujantom gujanoly (ipegciiasHuyy 61age, CURGUKATHA U ygpyieroa Ho-
cnogasaua), anu ce He moxe ouekusamiu ga he fiyna cainacHociil COYUjAnHUx
uapiinepa Outtiu UOCHAUTHY A UPUNUKOM YCBAjaHba CBUX HOBUX 3AKOHCKUX
pewera. ncitiunlyin ytio3opera Ha fociliojare pasnoia 3a oiika3 yiosopa o
pagy ce ioka3ao Kao Heouxogau enemeHill y peiynucarvy oceiivugol uiliarea
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tpeciianka pagHoi ogHoca OWiKa3om yiosopa o pagy og ciipare tiocnogasua.
Yiapaso sehu 3nauaj 0801 unciiuillyinia 3axiviesa ga u y iloinegy reiose upu-
MeHe 6ygy omiknoweHe ceée HejacHohe. Y 06om pagy ykazaHo je HA OCHO8He
ognuKe 0601 UHCIUUTILY LA U gusieMe Koje ce jasmbajy ¥ weioso] upumeHu.

Kmyune peuu: yiiozopere, oitixas yiosopa o pagy, 3aiiocsieHu, yiogop o pagy,
pagHu ogHoc.

I OcHOBHe HanOMeHe 0 MHCTUTYTY YHO30pema 3aI0CIEHOM
Ha MIOCTOjame pa3/iora 3a 0TKa3 yropopa o pagay

LenTpanHo nmurame pagHOr IIpaBa je pajiH OFHOC. Y pajiHOM OfIHO-
Cy ce mpenamajy cnobosia pajja u cno6osia Ipefy3eTHUIITBA: OfroBapajyha
IpaBa jeHOT MMIA (3aM0C/IeHOT) MOTY Ce OCTBApMBATH Y IITUTUTY CAMO IO
rpaHuIa ofrosapajyhux npasa gpyror miia (mocmopasma).!

Y 0BOM OfHOCY 3aIociieHu je nmoppeheH mocmofasuy 1 IpaBHO U €KO-
HoMmcku. [IpaBHO je nmoppeheH HOpMaTMBHOj BIACTY MIOC/TOAABLA, Te O Ipa-
BMMa, 06aBe3aMa 1 OfiTOBOPHOCTMMA 3aIIOCTIEHOT OTydyje MOocaofaBaly. 3a-
IIOCTIEHM je ¥ eKOHOMCKU nofipeheH, jep paiu cpefcTBUMA Koja Cy y CBOjUHNI
HOC/IOfIaBIja 1 Tako 06e36ehyje cebu cpencTBa 3a XXMUBOT.

Omucana noppeheHOCT HajuspakeHuja je KOJ MHCTUTYTA 3aCHMBAIba
U IpecTaHKa pafHor opHoca. IloceOHy Makmy NpUBIAYM MHCTUTYT IIpe-
CTaHKa pPaJHOT OffHOCA. 3aIlOC/IeHM M IIOC/TOJaBall MMajy MoryhHocT nma
jeTHOCTPAaHOM M3jaBOM BOJbE, y CKJIAly Ca MPONMCUMA, PACKUHY PajiHU Ofi-
Hoc. OTka3 je cmo6opHa jeTHOCTpaHa U3jaBa BOJbe jefjHe CTPaHe 4yje IIPaBHO
JIejCTBO HIje YC/IOB/beHO IPYCTAHKOM APYTe CTpaHe O pacKMaamy nocrojeher
panHor omHoca.” Bymyhu fia je mocmopasan Hagpelen y paiHoM OfHOCY, TIpa-
BIJIA PAJJHOI 3aKOHOJABCTBA KOja PEry/IMIIy jefHOCTPAHU PACKUM PajHOT
OJJHOCa MHMIIMPAH Of CTPaHe I0C/I0AABIIA, IOCTaB/beHa CY TaKo Jja HajjoMe-
CTe HEePaBHOIIPABaH II0JI0XAj /IBe CTPaHe y pafHOM ofHocy. Haume, nmpasu-
7la y Be3U MPEeCTaHKa PAJHOr OJHOCA IMOCTaB/beHa Cy TAKO Jla MPEBACXOHO
IITUTE MHTepece ,,crnabuje cTpaHe y pajHOM OJHOCY — 3allOC/IeHOr (TIpyH-
IV XyMaHu3alyje pagHuX OJHOCA U IPUHIINII favor laborem).*

MHCTI/ITYT YII030p€ma 3alloC/IEHOM Ha HOCTOjaH:e pasiora 3a OTKa3
YroBopa o pajy c€ II0Ka3ao Kao HEOIIXOJaH €JIEMEHT Yy peTynMcamby OCET/bMBOT

1 Ilpenmpar JoBanosuh, ,PagHonpasHe rpanute crobope pana‘, IIpaso u upuspega, 6p.
7-9/2012, cTp. 465.

2 I1. JoBaHoBuh, Has. unanax, ctp. 477.
I1. JoBaHoBuh, Has. unanax, ctp. 476.

4 I1. JoBanosuh, Has. unanax, ctp. 477.
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nyUTamba MpecTaHKa PaJHOT OJHOCA OTKa30M YroBopa O pajy off CTpaHe IIo-
clofaBla. 3aKOHOAABAL] Ce OJIYYMO 3a TEPMUH ,,yII030pete KOjUl y CBOjOj
OIIIITOj YIIOTPeOy MMa BUIIe 3HaUYeHha Kao HIIP. OIIOMEHA V/IU ONIOMUbabe,
yKasyuBaibe, CAolIITaBambe WIN IpeflodyaBame y CMUCITY CKpeTama INMaXkmbe
Ha yYMIbEHY HENO3BO/bEHY Pajiby, MOCTYNAK MM TOHAIIAbe, a Ca IU/beM
Ia ce cIpede IOCHeAMIle UCTUX U [a ce CIIpeul IIOHAB/balbe TaKBE Pafibe,
IOCTYIIKA VI TOHamama y OygyhHoctu. TepmuHonmoruja 3akoHopaBla y
ozipeheHOj Mepy OfCTYIa Off je3WYKOT 3HAUeHa peyy U OljeHa OIIPaBIaHO-
cti Kopuinhema OBOI TepMMHA HUje M30CTajala y CTPYYHUM OCBpTI/IMa.5
BaxxHuje of jesuyke JETMTMMHOCTY TEPMUHA je TO, [a /M je 3aKOHOAaBall
HEIBOCMNCJIEH U jacaH KaJla y 3aKOHCKOM TEKCTY KOPUCTM Apyraduje Mamn
YHEKOJIMKO M3MEEHO 3HAYEHhe PEYN YIIO30PEbeE.

Ipema 3akony o pany,® mocmofaBal je iy’aH jia ipe 0OTKasa yroBopa
0 pagy y ciayd4ajy n3 wiaHa 179 Tad. 1-6 3aIOC/IeHOr NMMCAHMM IIyTeM YIIO-
30pM Ha IIOCTOjarbe pasjiora 3a 0TKa3 yroBopa o pajy U Jja My OCTaBU POK Off
HajMalbe IeT PAJJHNX JaHa Off JaHa JOCTaB/balba YII030pemba Jla Ce M3jacHM Ha
HaBOJie U3 yrmosopema. Ilocnomasal je fy>kaH ia y yIIo3opery HaBeJe OCHOB
3a JJaBame OTKa3a, YMibeHNIle U JOKa3e KOji yKa3yjy Ha TO Ja Cy ce CTeK/IU
YC/IOBM 3a OTKa3 M POK 3a [lJaBalbe OfIFOBOPA Ha yIo3opeme. AKO IOCToje
onakuraBajyhe OKOIHOCTYM WM ako IpUpoOJa IOBpefie pajHe obaBese MIn
HeIIOIITOBae pafiHe AUCLUIUIVMHE HUje I0BO/bAaH Pas/or 3a OTKa3 yroBopa
0 pajy, IOCTIOfaBal, MOXKe Y YIIO30pemy Ja 3aloc/ieHor obaBectu fja he my
OTKa3aTy yroBop O pajy ako IIOHOBO yUMHN MCTY MIN CINYHY IIOBpENRY, 6e3
IOHOBHOT YIIO30pemha.

ITpBo mTO Cce MOXXe MPUMETUTU jecTe Jia Ce YIO30perme 3all0C/IeHOM
Iaje caMO 3a Ta4YHO IpeLU3JpaHe PasjIore NaBama OTKAa3a, Tj. CXOIHO WIa-
HY Ha KOju Ce T03MBa,® MOCTONaBal] je y’KaH a 3alOCTIEHOT YIO30pH Ha
IIOCTOjalbe pasjiora 3a OTKa3 yroBopa O pafly y C/Iydajy ako 3a TO IOCTOjU
OIIPaBJJaHM PAas3/IOr KOjU Ce OFHOCK Ha pajHy CIOCOOHOCT 3aIlOC/IeHOT,
IETrOBO MOHANIAe Y MOoTpebe MOCTIoAaBIa, U TO:

1) aKo 3amoc/ieHM He OCTBapyje pesyiaTare paja, OGZHOCHO HeMa IIO-
TpebHa 3Hama 1 CIOCOOHOCTM 3a 00aB/bare II0C/IOBA Ha KOjuMa
panu;

2) aKo 3aIOC/IeHN CBOjOM KPMBUIIOM Y4MHM IIOBpefy pafiHe obaBe3e
yTBpheHe ommuTiM aKTOM MU YTOBOPOM O Pafiy;

5  ,Ymosopeme Kao 06aBellITee O OTKAa3y yroBopa o pany', Caspemena fipaxca — aucii 3a
ipuspegua u tipasHa iuiliarea, 6p. 2233/08, ctp. 1,3 1 8.

6  3axoH o pagy (Crymbenu inachux PC, 6p. 24/2010, 61/2005 u 54/2009; name y pycHoTa-
ma: 30P).

30P, u. 180.
30P, u1. 179 tau. 1-6.

134



1-3/2013. Becua Bunb6uja (ctp. 132-144)

3) aKko 3aIOC/IeHN He HOIITYje PafiHy AUCUMUIUIVHY IIPONNCAHY aKTOM
MIOCTIOAABIIA, OFHOCHO aKO j€ HEeroBO MOHAIlabe TAKBO Jja He MOXe
fla HaCTaBM pafi Kofi IIOC/IO/jaBlia;

4) aKo 3aIoCIeHN YIMHU KPUBUYHO JielI0 Ha Pajfly WIN Y Be3) ca pa-
BoM;

5) aKo ce 3alOC/IEHN He BpaTy Ha paj KO MOC/IOfaBIia y poKy of 15
laHa Of JJaHa JMICTeKa POKa 3a HellaheHo OfICYyCTBO WM MMPOBalbe
pajHOr Of[HOCAa Y CMUCITY 3aKOHa O pafy;

6) aKo 3aIloC/IeHN 37I0YIOTpeby IMpaBO Ha OZICYCTBO 300T IpUBpeMe-
He CIIPeYeHOCTH 32 paj,.

W3 HaBefeHOr mpMsuiIasy ja 3a Jpyre 3aKOHCKe OCHOBE 3a OTKa3
yroBopa o pajy yuosopeme Huje ob6aBesHo. Ha mpumep, nocimopasan Huje
Oy>KaH [la 3all0C/IeHOT IIMCMEHO YIIO30pMU IIpe NOHOIIelka pellekha O 0TKa3y
YroBOpa O pafly UCTEKOM pOKa Ha KOjU je 3aCHOBaH, Kao HU 3aIl0C/IEHOT aKo
He 3aJI0BO/bY Ha NPOOHOM pajiy WIM NPUIIPABHMKA aKO He MOJIOKM CTPYd-
HY VICIIUT, HUTK HIIp. MHBaIUZA pajia Koju ofbuje ja pafu Ha IOCTOBMMA
no peutewy ¢ponpa [1MO, 3atum aKko yces TEXHOMTOUIKOX, €KOHOMCKVX TN
OpraHM3alMOHMX IIpecTaHe IoTpeba 3a obaB/pameM ofpeheHor mocna mmm
nobe o cmamema obuma nocna, uta. Ilocnopasan, fakae Mopa BOOUTH pa-
YyHa y KOjUM CIy4ajeBMMa MIMa, a y KojuMa Hema 06aBe3y jja 3aIlOC/IEHOT
yIO30pM Ha IIOCTOjal€e pasjiora 3a OTKa3 yroBopa O pafy, jep je TO YCIOB
6e3 Kojer y IIecT Tope HaBe[eHUX ClydajeBa He MOXKe Johu [0 IpecTaHKa
pajgHor offHOCa. [laBameM MUCAHOT yIo30pema 3aloc/eHn uMa MoryhHoCT
Ia ce u3jacHM fa ce OpaHuM off M3HeTHX HaBoga. O63MpoM fia je 3aKOHOJABALL
perymiryhm pok Koju ce ocTaB/ba 3allOC/IEHOM [ia Ce M3jaCHM Ha HaBOJE U3
yrosopema ynorpebuo ¢popmynanmnjy ,HajMame meT pagHuUX JaHa', IOCIofa-
Bal] Y YII030pemYy MOpa Ipely3HO HaBecTy Opoj faHa — Koju He MOXe 6UTh
MamU of IIeT PaJHUX JaHa.

Y Besu ca TUM je 1 obOaBesa IOCTOAABIA [a YIO30peHe JOCTaBU
Ha MMIUbEHE CUHAMKATY YMjM je 3alloCTIeHM YIaH, a CMHAUKAT je Hy)KaH
Ia JOCTaBM MMIUbeHe y POKY Off IeT PafHNUX AaHa Of JaHa [JOCTaB/baiba
ynosopema.” MuIbeme CMHANKATA, ICTYHA, He 006aBe3yje IOCIO0faBIa, aju
IIOC/IOiaBal] YMHY IMOBpeNy 3aKOHA aKo He MCIYHM HaBefileHy ob6aBesy. C
OpyTe CTpaHe, 3aKOH HMje NPOMNNCA0 TOCIeANIle ¥ CIy4ajy HEJOCTaB/bakba
MUIUbeba Of CTpaHe CUHAuMKarTa. JVImak, JOCTaB/beHO MMILEHe CUHAUKA-
Ta MOXKe 3HA4ajHO fla yTH4Ye Ha IIOCJIOAABLA [la NPENCIINTA CBOjy OIJIYKY.
Cunpukar 61, HauMe, MOPao CTaTy y OfOpaHy MHTepeca 3allOC/IEHOT KOju
ce OI7Iefla y TOMe Jja OH OCTaHe y pafjHOM OfJHOCY, OfJHOCHO Ja ,,ybemu“ mo-
C/IofaBla Jja Cy pas3ios3n KOju UAY Y IPUIOT OCTAaHKY 3allOC/IEHOT Y pagHOM
OJHOCY jauy Off, Pa3jiora Koju UAy IPUJIOT MPECTaHKY PAHOT OIHOCA U Koje
Hoc/nofaBal, UCTUYe y ynosopewy. C ipyre cTpaHe, M30CTAaHAK MUIUbEbA

9 30P, u. 181.
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MOJKE Ha IIOC/I04aBIa Ja YTUYE TaKO LITO he YYBpPCTUTHU 3ay3€TU CTaB Y II0-
reny nono>Kaja KOHKPETHOT 3aII0C/IEHOT

Y mpaxcu cy moryhe mocebHe cuTyauuje Kajja 3all0C/IeHN HUje WIaH
cuHAuKara (jeSHOT MM BUIe) WIM KaJa KOJ IOC/IOABIA He IOCTOjU Op-
raHM30BaH CHHAMKAT. Y IPBOM CIIy4ajy, 3a/j0Boj/baBajyhe je peleme ma ce
yT030peme JOCTaBy Ha MUIL/bEIbe CUHAMKATY — jefTHOM, OfTHOCHO CBUM CUH-
AVMKaTMMa KOJ IOC/IOfiaBIia aKo ux nma Buile. HaBemeHo o6e36ebyje ma mo-
c/IoflaBal] MCIIOIITYje CBOjy 3aKOHCKY 00aBe3y ¥ y CTy4ajy fia ce 3aIl0C/IeHN ¥
MehyBpeMeHy y4IaHN y CMHAMKAT. Y IPYTOM CIIy4ajy, aKo KOJ IIOCTIOfiaBLia He
IIOCTOjY OPTaHM30BaH CMH/IMKAT, MMa Ce IPMMEHUTH 3aKOHCKA HOpMa IIpeMa
K0jOj Ce MUIIIberbe TPAKNU Off MPEACTABHIKA KOTa Ofipeiy 3armocner.

CHUHIMKAT jecTe OCHOBHM OOJIMK OpraHM30Bama pajyl 3alITUTE IIpa-
Ba 3allOC/IEHNUX 1 YHaIpehuBama BIX0OBMX IPOQECHOHATHIX U €KOHOMCKIX
MHTepeca. Ay, NOKYIIAj [la cé MUHUMANINU3Yjy €KOHOMCKe, CoLMjamHe U
K/TacHe pas/yke n3Mely cTpaHa y pajHOM OIZHOCY, He MOpa fla Ce 3aBpIIN ce
HIOCTOjameM ,jakor cuHayKara“, Ilocroje pasHyu oO6MMLIM ¥ BUJOBM PafHUY-
Ke nameumnaque.“ ITpaBa Koja mpousmnaase u3 pafHUYKe MApTULMIIALINjE
cy, usMebhy ocrasor, npaBo Ha MHpOpMaIMje ¥ IPaBO Ha KOHCY/ITOBame. Y
yC/I0BMMa 3aTapaHTOBAHOT IIpaBa Ha KOHCY/ITaLMje, Y PasnuuuTUM JIeTuc/Ia-
TUBHMM pellleblMa, pajHN4Ka MapTULUIaLja MOXKe Ja ce MO3UIMOHMPA
Kao eMKacaH MHCTPYMEHT Y 3aIUTUTV VHAMBUAYA/JHNUX IIpaBa M3 PajiHOT
OJfHOCA KOjJ Cy ITOBe3aHN ca curypHouhy pajHOT OHOCA, OZHOCHO 3aIlTH-
TU Of] OTKasuBama yropopa o paay. - Tako, ymora nmpefcTaBHIKA pajIHUKa,
OJIHOCHO pafHMYKVX caBeTa MOXe OUTM CBOjeBPCTaH ,aJMUHMUCTPATUBHO-

«
TeXHUYKM IIPUTMCAK Ha MOCTOAABLE 3a IPEMCINUTVBabe HUXOBUX OfTyKa
3a OTKa3MBambe YTOBOPa O pajy IOjeAMHOT 3aIl0C/IeHOT, Kajja 61 ImocmofaBary
MOpao Jja HOCTAaBYU IIOJATKe 3a HajaB/beHe OIIyKe — IOTIYHO M O1aroBpe-
MEHO — J TaKo oMoryhy mpencTaBHMIMMA PajiHVKA, OJHOCHO PaJHNMYKIX
caBeTa Jla /jajy CyrecTuje U Impejiore Koju Ou MOITIM Jia yTUYy Ha KOHAYHU
TEKCT, OFHOCHO MCXOJ}, OfIITyKe.

Il [IBe BpcTe MHCTUTYTA YHO30p€emha 3all0CIEHOM Ha MOCTOjame
pasnora 3a 0TKa3 yroBopa o pajy

3aKOH 0 pajly I03Haje iBe BPCTe YII030Pebha 3aII0CTIEHOM Ha ITOCTOjarbe
pasjora 3a OTKa3 yroBopa o pagy:

10 3OP, un. 16 Tau. 5.

11 Bupern Bume: bpanko JIy6appa, ,CaeT 3anocneHux — gomahe, ymopegHo 1 eBpOICKO
npaBo‘, Pagro u coyujanto ipaso, 6p. 1/2012, ctp. 35-57.

12 Topmop Knamanrtues, Anexkcangap Puctosckn, ,IlapTunumanyja pafHuka y caBpeMeHIM
MHAYCTpUjcKUM ofHOCUMa, [IpasHu susot, 6p. 11/2012, ctp. 514.

13 T. KanamanTues, A. PuctoBcku, Has. unanak, ctp. 515.
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1) YIIO30p€HE Ha HOCTOjaI—be pasiora 3a OTKa3 yroopa O pajpy us3
ctaBa 1 yrana 180, mo xoMe nociogaBan MOXKE 3aIIOC/IEHOM — IIO
NCTEKY PpOKa 3a I/ISjaH.IH:aBaI—be 3aIlIOC/I€EHOI, OOJHOCHO 3a [JaBaibe
MUII/bEIbA Off CTPAaHE CMHAMKATA — Ja OTKa)Xe YrOBOp O pafy;

2) ymosopeme Ha IOCTOjalbe pas3/iora 3a OTKa3 yropopa O pajy 13
craBa 3 4naHa 180, KOjuM ce 3aIlOC/IeHN caMO YIIO30paBa fia je Ha-
CTYIIMO HEKM Of CydajeBa u3 wi. 179 Ta4. 1-6 mo ocHOBY Kora 3a-
IOCTIEHOM MO>Ke OUTI OTKa3aH yroBOp O pafy, amu 360r IoCTojama
OJIaKIIaBajyhyx OKOMHOCTM may 360T TOra LITO IpPUpOfia MOBpe-
lie pagHe oOaBe3e WIM HEMOIITOBAlE pajiHe pajgHe AVCIMUIUIN-
He HIUCY [I0BO/baH pasfior 3a OTKa3 YyroBOpa O pajy, MOC/IOfaBall
yIo3opemeM ,caMo" obOaBellITaBa 3aroc/IeHor Aa he My orkasartu
YrOBOp O pajly ako IIOHOBO YYMHU UCTY WIVM CIMYHY IIOBpefny, 6e3
IIOHOBHOT YII030peha.

Y npBOM CiTy4ajy yro3opeme IpeicTaB/ba HEOXOAHY 3aKOHCKY (op-
MY y TIOCTYTIKY JlaBalba OTKasa MOC/Ie KOra ce IMOCTYIAK HacTaB/ba TaKo Ja
10 MCTEKY POKOBA 3a M3jallliberbe 3aIl0C/IEHOT 1 JlaBae MUIIbeha CYHM-
KaTa Ha JJOCTaB/beHO YII030pembe, AMPEKTOP KOJI MOCIOAABLIA UM 3aTI0CTIeHN

Kora OoH OB}IaCTI/I14 JOHOCH DENIEHE O OTKa3y yroBopa O pany.

Ynosopemwe 13 craBa 3 ywiaHa 180 3akoHa o pagy ce HasuBa M aHTHU-
LUNUpaHo ymo3opeme. Kox oBor ymosopemwa moxemo pehu fga mocroju
3HaK jemHaKoCTM u3Mely je3aMukor 3Hauyewa pedm yIo3opeme 1 3HaYeHa
Koje My jaje 3akoHomasal. Hamme, ako mocroje onmakmasajyhe okomHocTn
WIN aKO NPUPOJA MOBpefe pajHe oOaBe3e WIM HENOLITOBAEe PagHe JIUC-
L[UIIIVHE HYje TOBO/baH pa3jior 3a 0TKa3 yroBopa o pafy, 0CIofaBall MoXe
Y YIIO30pemY KaKo I7Iacu 3aKOHCKM TeKCT /la 3aIl0C/IeHOT obaseciiu fia he My
OTKa3aTy YyTOBOP O Pajly aKo MOHOBO Y4MHY UCTY WIN CTIMYHY HOBpefny, 6e3
IIOHOBHOT yIIO30pema. Y3 oOaBe3He eleMeHTe Tj. OCHOB 3a JjaBame OTKasa
HIIp. NOBpefia pafiHe obaBese, YMIbEHMIE U [TOKa3e KOjU yKasyjy Ha TO JAa
CYy Ce CTeK/IM YCTIOBU 3a OTKa3 yroBopa O pafiy U PoOK 3a JlaBambe OJroBopa
Ha YIO30peme, IOCofiaBall y UCTOM YI030pemy obaBellTaBa 3alloCIeHOT
fia je OLIEHNO Ja IIOCTOje O/aKIIaBajyhe OKOTHOCTY MIN a IPUPOJa HOBpefe
pajHe o6aBese WM HEIOLITOBabe pafHe AVICIUIUIVHE HICY TaKBU Jla Y TOM
MOMEHTY Tpeba fa ycrmenm oTKas (HIIp. IPBU IYT y4MibeHa IIOBpefa pajHe
obaBe3e; jefMHM XpaHWIALl IOPOAUIIe UTA.; WIM M3jaB/beHO U mpuxBaheHO
U3BUIbEIbE KOJ| HEIOIITOBamba pajjHe AVCLVUIUIVHE), C TUM Ja aKo IIOHOBO
YYMHU MCTO WIM CIMYHO Aeno (MCTY WIM CIMYHY NOBpeRy pajHe oOaBese
VIV Ha VICTY VUIU CTMYaH HauMH M3HOBA He HOIITYje pajHy AUCLVINHY), I10-
c7I0fjaBal] MOXKe Ia My OTKa)ke YTOBOP O pajly 6e3 IIOHOBHOT YII030pemba.

14 30P um 192 cT. 1 Tau. 1.
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Bupumo ma cy oBe fiBe BpCTe YIO30pema pasanyuuTe IO Cafip>KUHI,
CBpPCU U TPaBHMM IOC/IefUIjaMa: IOCIe yIO30pema MOXKe CIefUTH OTKa3
yroBopa o pajy, aiu 1 He MOpa, aKO ce YTBPAY MOCTOjare olaKiaBajyhnx
OKOJTHOCT.

III Hepmoymuiie y noriegy npuMeHe MHCTUTYTa YIO30pemHa
3aIlOC/IEHOT Ha IIOCTOjalbe Pas3ora 3a OTKa3 yroBopa o pagy

Kop ymosopemwa 13 craBa 3 wrana 180 3akoHa o pafy, Kaja, Kako CMO
BUJIENHM, TOCTIOfiaBal] MOXKe Y yIIO30pemy fla 3amocieHor obasectu ja he
My OTKa3aTy YroBOp O pafly ako IOHOBO Y4MHM MCTY WIM CIMYHY IOBpe-
Iy, 6€3 TIOHOBHOT YII030pema, IOCTaB/ba Ce MUTAbe fIa /U je 300T OfCyCTBa
yIIo30pema y CIy4ajy IOHOB/beHe MIN CIIMYHe ToBpefie moBpeheHo mpaBo Ha
OfOpaHy 3aI0C/IeHOT?

ITpema 3akOHCKOM TeKCTy cTaBa 1 wrana 180, mpaBo Ha ofOpaHy 3a-
HOCTIEHOT Ha Ofj0paHy HeCIOPHO IIOCTOjY, Kajla je Pery/IiCcaHo Jja je Mocio-
TaBall Ay>kKaH Jia Ipe OTKa3a yroBOPa O Pajy IMCAHUM IIyTeM YIIO30pM 3a-
IIOC/IEHOT Ha ITOCTOjarbe pasjiora 3a OTKa3 yroBOpa O pajly U Jla My OCTaBU
POK Off HajMame IeT pafHMUX [aHa of] laHa [OCTaB/balba YIIO30pema Ja ce
U3jacCHM Ha HaBOJi€ U3 YIIO30pema.

OsBo npaBo, MehyTum, Huje perynmcaHo y caydajy Aa 3aIlloC/IeHy ydu-
HM TIOBpPeAy Koja je MCTa WIN CIMYHe MOBPElU IOBOAOM Koje je Beh Bohen
IIOCTYTIAK (3aIIOCTIeH N je 610 yIO30peH Ha MOCTOjarbe PAs/iora 3a OTKa3 yTo-
BOpa 0 papy, omoryheHo My je Ja ce Ha HaBOJie U3 YIIO30peHa M3jacHM Y
POKY Off HajMatbe IeT PaJHMX [jaHa Off JJaHa NOCTaB/baiba MCTOT, 3aTPaXKEHO
je MuLUbelbe Off CHAIMKATA YVjU je 3aIIOC/IeH) WIaH) U Koja 300T IOoCTojama
ONTaKIIaBajyhux oKOMHOCTY MU IIpUPOfie TOBpefie Huje 61Ia JOBO/baH pas-
JIOT 32 OTKa3 yroBopa o papy. Ta moHoB/beHa HmoBpefa cama 1o cebu Huje
II0BOJbAH pasyor 3a oTkas. To Huje HY mpBa. MebhyTuMm, kao oTkasHu pasyior
IIOHOB/bEHY TIOBpPeAy KBaMNMKYje YMmbEeHNIA IITO Ce TIOHaB/ba M IIPU TOME
je MCTa MM CIMYHA MPETXONHO].

Jakse, fa MM KOJ aHTUMIMIVPAHOT YIO30pema II0CTOj! IpaBo 3aIo-
CJIEHOT Ha Ofi0paHy, MaKO HeMa M3PUYNUTOT VICKa3a 3aKOHO/ABIA O BeMy?

IIpecTaHak paiHOT OfHOCA, HOCEOHO MpecTaHaK PATHOT OffHOCA OTKa-
30M YroBOpa Off CTpaHe HECYMIbMBO CIIaJla Y HajoCeT/bUBIja MIUTaba PaJHOT
IIpaBa YOIIIITe, Yije 3aKOHCKO PEery/ycame MHOTO FTOBOPU O KapaKTepy paj-
HOIIPAaBHUX IPOINMNCA Y jeAHOM ITPAaBHOM CHUCTEMY.

Tymademe HOpMU O6jeKTMBHOT IIpaBa y CKIajly Ca HAauyelloM PajHOT
npasa in favour laborem 3Ha4M fja je IpaBHM MOPeNAK CKJIOH Jia IPY>Ka He-
IITO jady 3alITUTy PajHMKy Yy pagHOM opHocy. TakBa MHTeHIMja fo6uja
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cMucao 1 3amax y MehyHapomHmMm craHpgapiuma paja M aKTMBHOCTMMA
MOP-a, jep je cTBapame MeyHapOZHOT 3aKOHOZIAaBCTBA JIOBE/IO IO 3HATHOT
IpOMIMpUBaka YMHWIALA KOjU YTUUYy Ha JOHOLIEHe 3aIUTUTHUYIKOL paf-
HIYKOT 3aKOHOJABCTBA, yBpIINMBameM y BUX IOpef IpeAcTaBMKa BIaja
¥ TIpeICTaBHMKe PajiHMKa U mocnofasana.'” Counjanna ILI/IMeH3I/I6ja aKTUB-
HocT MOP-a jaua je maHac, Hero y mepuony Kajia je ocHopaHa.'® YcrapHa
ozpenba o xujepapxuju gomahux m MehyHapogHMX ONMIITMX NMPaBHUX aKa-
Ta, u3Mely ocranor, onpebyje ma cy morphenn mebynapopum yrosopu u
onmrenpuxsaheHa npaswia MeyHapogHOT IpaBa Jeo MpaBHOT mopeTka Pe-
ny6mke Cpouje, Te Ia 3aKOHY U PYTH OIIITY aKTY He CMejy OUTH Y CYIIpOT-
HocTu ca norBphenum mebynapopnum yrosopuma u ommrenpruxsaheHum
npaswinMa MehyHapogHor mpasa.

3akoHoM o patudukanuju Konsenumje Mebhynapopne opraHmsauMJie
paga 6poj 158 o mpecTaHKy pajgHOT OfHOCAa Ha MHUIIMjaTUBY IOCTOAABLA 8
parudukoBaHa je HaBefeHa KoHBeHIMja Koja je 22.6.1983. roguHe ycBojeHa
Ha 68. 3acemamy lenepanHe koHdepeHiuje MebhynaponHe opranusaiuje
paga. Perymumyhy nocrymak npe mim y BpeMe IpecTaHKa pajiHOT OHOCA,
oppenba 7 Konsennuje npexsuba na pagHu ogHOC pagHuKa Hehe mpecratu
360r pasjora BesaHMX 3a ITOHAIIAlbe PAJHUKA WM FHETOB Paji IIpe HeTo IITO
My ce oMoryhn fja ce 6paHy o U3HETUX HABOJA, OCYM aKO Ce C pa3/IoroM He
MO>Ke OYEeKMBATH Off HOCTIOfABLIA [ja MY IIPY>K! Ty MOIyhHOCT.

[IpaBo 3amocieHOr Ha OROpaHy IpeAcTaB/ba PaJHOIPABHYU CTaH-
mapp u omnmrenpuxsaheHo mpasmno MebyHapopHor mpasa. Pagm merosor
HOLITOBAaba, HEOIIXOMIHO je Ja MOCTIOfaBall U Y CIy4ajy IOHOBJ/bEHE MCTe MUK
CIM4YHe IOBpefie Ha pajy JIoHece YNO30pele M CIPOBefie IOCTYIAK KOju
ymosopeme mnoppasymena. [Ipema ToMe, ImyTeM IUCAHOT YIO30pema Koje
Zlaje 3aloC/IeHoOM, IIOCIoflaBall MOXKe /1a O3Hauy IIOBpely Ha pajly U 3aTUM
je mpeHTMdMKyje Kao MCTy WIM CIMYHY IPETXOIHOj, OFHOCHO Ja 61 3a-
TIOCTIEHM MOTAo0 Jia ce 6paHM Off M3HETUX HABOJIa, HEOIIXOZIHO je fla mobuje
IJCAHO YIO30pere U TaKO CasHa Koja MoBpefia Ha pajly, UCTa WIM CIMYHA
IIPEeTXO[[HOj, MY Ce CTaB/ba Ha TEPeT I Y 4eMYy Ce OHa CacTOju.

MebyTnm, 3a omurenpuxsaheno npasmio mehyHnapogHor mpasa — mpa-
BO 3aIIOCTIEHOT Jia ce OpaHM Off HaBOja Iocnofasia, Konsennyja mpensuba
u3yseTak, Te je Moryhe yckpahmBame mpapa 3anociieHoM fia ce 6paHM Off u3-
HEeTMX HABOJIa ,,AKO Ce C PA3/IorOM He MO)Ke OYeKMBATU Of IOC/IOIABIA I
My npyxu Ty MoryhHocT®. Jla i 61 ce pemere 3akoHa O pafy IpemMa KoMe

15 Cno6onanka Kosayesnh-Ilepuh, ,,JJonpunoc mpucrojaor papa‘, PagHo u coyujanto apa-
60, 6p. 1/2011, cTp. 14.

16 C. Kosauesuh-Ilepnh, nas. unanax, ctp. 17.
17 Ycras Peny6muke Cpbuje (Cryxbenu inachux PC, 6p. 98/2006).

18 3akoH o pammduxanuju Kousenumje MebynapopmHe opranmsammje pama 6p. 158 o
[IpeCTaHKy pajHOr OfHOCa Ha MHMIMjaTuBy nocmopasua (Caymobenu nucii COPJ -
Mehynapognu yiosopu, 6p. 484 n 7/91).

139



CTPYYHA MUIJBEIBA IIpaBo u npuBpena

HIOC/IOflaBal] MOXKe 3aIlOC/IEHOM, Y CIy4ajy Kajja MOHOBM MCTY MM CIIMYHY
HOBpeEAY, Ja OTKa)Xe YTOBOP O pafy 6e3 IIOHOBHOT YIO30pera, MOITIO TyMa-
YUTU Kao CUTYyallMja y KOjoj Ce ca pasjioroM He MOXKe O4eKMBAaTU Off IOCIIO-
[aBIIa Ja 3allOC/IEHOM HPYXXM MOryhHOCT fa ce 6paHM Off HeroBUX HaBoja?
Vima nu pemrere 3akoHa 0 pafy IOTBPAY Y 13y3eTKy Konserumje?

Axo 61 0AroBOp Ha ropie MuTame 6110 IOTBPAAH, TO OU 3HAYWJIO fia je
II0CTOjalbe YMH>€HNIIe IIOHOB/beHE UCTE WIN CIIMYHE [TOBPefie U YMIbeHNIIe ja
je 3amoceHn y MOCTYIKY MOBOLOM IIpBe MOBpefie yIo3opeH Aa he My 6uru
OTKa3aH yroBOp O pany 6e3 MOHOBHOT yIIO30pema, JOBO/BHO JIa Ce ca passio-
roM He MO)Ke OYeKMBATH Off IIOCTOAABIIA []a 3alI0C/IEeHOM IpYXy MoryhHocT
Zia ce OpaHM Of IEroBMX HaBofA. [loficeTnMO fja IpBY YT y4YMibeHa OBpeaa
Ha pajly, a 3aTMM HU IIOHOB/bEHA, JICTA M/IY C/INYHA, IOBPefia Ha pafly, llocMa-
TpaHe caMe 3a cebe Tj. cBaka II0CeOHO, He MPeJiCTaB/bajy JOBO/bAH PasJior 3a
OTKa3 yroBOpa O pajly 3aIllOCTIEHOM.

Henpuxsar/pus je oBakaB M3BUIbaBajyhm pasjor sa mocnopaBua fa
3aIlOCTIEHOM YCKpaTu IpaBo Ha opbpaHy. OmmrenpuxsaheHO IpaBUIO
MebhyHapopHOr 1paBa — IIpaBO 3aIlOC/IEHOT Jja ce OpaHy Of HaBOJja MOCIIO-
JaBlla — HajlaXKe Jla Ce M3y3eTaK KOHBEHIUje KajJja ce ca Pas3/loroM He MOXe
OYeKMBATH Off TIOCTOJABIA Jla 3aIlOCTIEHOM NpYy»n MoryhHocT ma ce 6pa-
HU Of] BeTOBUX HABOJA, VIMa TYMAaduUTM Kpajibe pecTpUKTUBHO. 1lororoso
Tpeba u3beraBaTy HemoysfaHe KpUTEpUjyMe Kao IITO je HIp. Cy6jeKTMBHO
oppeheme fa 3an0C/IeHN ,HIje 3aCTyX1O HOBO yIIO30peme, y ClydajeBuMa
KaJja IOHOBY MICTY WM CTIMYHY IOBpefy pajfiHe obaBese.

Y cxmany ca Beh moMenyTuM MehyHapogHMM HauesoM pafgHOT IpaBa
in favor laborem m 'y cBpXy NOIITOBamba paJHONPABHOT CTaHMApAa — IpaBa
3aII0C/ICHOT Ha OfI6paHy, IIOC/IOfaBal] Mopa 6MTI 06a3pyB y IMOCTYIKY KOju
yIo3opeme NofipasyMeBa.

Tako, HemMa JuIeMe Ja J[OCTaB/balbe YIO30pema JMCTOBPEMEHO ca
pelemeM O OTKa3y yroBopa O pajy, IpeicTaB/ba obe3BpehuBame cMumc-
Jla caMoT yTo30pema, 6e3 063mpa fa MM je JaTyM IpecTaHKa PajfHOT OfI-
Hoca ofipebeH mo McTeKy poka 3a W3jalllberbe 3allOC/ICHOr Ha HaBOJe U3
ynosopema. [Tocopasar je y oBoMm cny4ajy Beh omnyumo o oTkasy, 6e3 fa
je cadexao fla ce 3aIlOC/IeHM M3jacHM Ha HaBOJle U3 yIO30pema U TUME MY
oHemoryhmo fa ce 6panu.

ITpaBo Ha ombpaHy, fa/be, He IOCTOjM HM CIy4ajy Kajja je yImosopeme
y HpOLIECHOM CMMCIY MCIPABHO, Tj. [JOCTaB/bEHO j€ 3aIlOCIEHOM IIpe
OTKa3lBalba YTOBOPA O Pajy, OCTaB/beH My je POK Y CK/Ia/ly ca 3aKOHOM Jia ce
Ha JICTO M3jaCHM U JCIIOLITOBaHa 00aBe3a IOCTB/balba YI030perha CUH/MKA-
Ty Ha MUIUbebE, /I HUje UCIIPAaBHO Y MaTepMjaTHO-IPaBHOM CMUCIIY Tj. He
CaZp>KM pasjiore 3a JjaBame O0TKa3a, YMkbeHMIle U JI0Kase KOjyu yKasyjy Ha TO
fla Cy ce CTeK/IM YCIIOBY 3a OTKa3. YIIo30peme, HalMe, MOpa OUTH MOTIYHO,
y CK/Iafly ca caip>KrHOM oppende wiana 180, ctaBa 2 3akoHa O pafy, Kako
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OU 3amoC/IeH) MOTao 3HATM O KOM OTKAa3HOM PasjIory je ped M U3jaCHUTU
ce fla /M IOCTOje Pas3josy 3a MCK/by4ee OTKA3HOT pasjiora HaBeJeHOTr Y
YII030pemby, OZHOCHO Jia M3HeCe YNMibeHNIIe Vi JOKase KOjy YKasyjy Ha TO Jja ce
HJICY CTEK/IM 3KOHCKM YC/IOBM 3a OTKa3 yrOBOpa O Pajy ¥ Apyre OKOTHOCTU
Koje 6u MOITIe ;OBeCT) IO TOra fia IIOC/IOfABal] II0ByYe aTo yHnosopeme. V
HOpe]i MOIITOBaba IPOLIECHNUX NPETIIOCTaBKY, 6e3 I0CTOojalba YyI030pema ¥
HerOBOM CYLITMHCKOM CMIMCITY, OTKa3)Babe yroBopa O pajly je He3aKOHUTO.
CraB Teopyuje Jja je MOTpebHA HOCTaBa MPETXOJHOT YIO30pera y MUCMEHOM
O0/IMKY M Ca MOTIYHOM Caip>)kKMHOM CBUX OMTHUX UMIbeHMI[A, Koje ymyhyjy
Ha TI0y3/aH 3aK/by4aK O y4MIbeHO] HOBpenu pajgHe obasese, yrBphere om-
IITUM aKTOM WIM YTOBOPOM O Pajy U Ha HENOIITOBabe pajHe NUCLMUIUINHE,
KOja je II0 CBOjOj TeXKMHM TaKBO IIOHAIame Jla OHeMoryhaBa fa 3amocienn

HacTaBy paji KOJ IIOCTIOfaBIIA, IIOTBPAVIIN CY VI CTABOBU CYJCKe HpaKce.19

Jla 6u 3amoc/ieHn OCTBapuo NpaBo Aa OpaHM Off HaBOAA ITOCIOAABIIA
M3HETHX Y YIO30pemY, UCTO My MOpa OUTM JOCTaB/beHO Y CKIAAy ca 3aKo-
HOM, CXOJJHO JIOCTaB/balby pelllera O OTKasy yrosopa o pamy.”’ Hasemeno
3HA4YM Jja Ce JOCTaB/ba JIMYHO 3aIIOCTIEHOM, Y IPOCTOpUjaMa IIOCTIOAaBIa,
OJHOCHO Ha afipecy IpeOMBaNuIITa OFHOCHO GopaBuiuTa. Y CIyd4ajy Aa
ce JoCTaBjbarbe BPIIM Y IIPOCTOPMjaMa IOCIOMABI, YIYTHO je Jia ce IOT-
BpJa IpujeMa ca HaBohemweM JjaTyMa IpujeMa BpIIM Ha KOIWjU YIIO30pera
VIV TIPYMEPKY KOjU OCTaje IOC/IOfaBIly. Y CIIyd4ajy JOCTaB/barma Ha afipe-
cy mpebuBamMiuTa Wi 6OpaBUINTA, 3al0CTeHN NOTBphyje mpujeM cBojuM
HOTIVCOM Ha J[OCTaBHMIM (JOCTaB/bame Ha afipecy NpeOMBaIUINTA MIN
0OpaBMUIITa 3aMIOCIEHOT, BPIIN Ce, IO IIPaBUTY ITyTeM IIOIITE, Al MOXe U
IyTeM JI0CTaB/badya MOCIOAABIA, ako ra uMa). [Tocimogasary nma o6aBesy na
IOKYIIIa JOCTaB/bakbe Ha OBa [jBa HA4yMHa, Te fla ¥ C/Iy4ajy Heycliexa O ToMe
CauMHN IcMeHy Oermemky. Tek HaKOH Tora, JOCTaB/baibe YIO30perma 3a-
IIOC/IEHOM BPIIM Ce TaKO LITO ce 00jaBjbyje Ha OIIACHO] TAOMM ITOC/IONAB-
Ila U IO MICTEKY OCaM JjaHa Of JjaHa o0jaB/bMBamba CMaTpa Ce JOCTaB/bEeHIUM.
Yrosopeme Ha OI7TacHOj Tabmm 06jaBibyje ce y3 MCTUIIAme Oelellke O Hey-
CIIeJIOM JIOCTaB/bakby Y IIPOCTOPUjaMa IMOCTOAABLA, OHOCHO Ha afipecy Ipe-
OuBamuIITa VI 60PABUIITA 3aIIOCTIEHOT.

IV 3akmpyqak

IIpaBo Ha paj; jecTe OCHOBHO COLMjaIHO JbY[ICKO IIPABO, 4Mja je CyIl-
TUHA y JbYACKOM JIOCTOjaHCTBY (Ha pajly) Kao OIIITEYOBEYAHCKOj Bpe.-
HOCTH, a Koje ce orjefia y cnobopm msbopa 3aHMMama, OFHOCHO 3abpa-

19  Bopucmas Yomuh, ,IIpecranak pagHor ofHOCa, O6MMLY 3aIITHTE [TPABa 3AMOC/ICHNX 1
HOBMjM CTaBOBU CYJCKe mpakce®, [Ipasuu susoii, 6p. 11/2010, cTp. 824.

20 3OP, un. 185.
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HJ TIPUHYAHOT paja (Hadeno cnobofe pajia), jefHAKOj JOCTYIHOCTU CBUX
pagHMX MecTa (3aHMMama) IIOJ jefHAKMM YClIoBMMa (Hadeno 3abpaHe
AVCKpYMUHALMje Y 3alollUbaBalby ¥ Ha pajy), Kao u obaBe3u ApKaBe Aa
CTBapa yc/oBe 3a ITyHO 3a1loc/ieme — eeKTBHO OCTBapMBalbe IpaBa Ha pajy
rpabana (ycmocraBpame OeCIUIaTHUX CTyXOM 3a 3alolbaBambe; BohemeM
aKTMBHE TONINTHKE 3aIONIbaBakba; MO3UTMBHA AMCKpuMuHanyja).”! Ipaso
Ha paji MOXKe ce flepMHICATU 1 Y IIMpeM CMUCITY Kajia yK/bydyje U IIpaBo Ha
6e36emaH pap (paBo Ha 3aIUTUTY 3ApaB/ba 1 6e30eTHOCT Ha pafly), IpPaBo
Ha IIpaBeflHe — JJOCTOjaHCTBeHe ycaoBe paja (ykbydyjyhm mpaBo Ha pap ca
nyHuM (OrpaHMYEeHMM) pajHUM BPeMEeHOM, IIPAaBO Ha IpaBefHY 3apagy) u
TIPaBO Ha 3ANITUTY Off HEOTIPAB/IAHOT 0TKasa.>” [[pecTaHaK paHOT OHOCA je
HaC/IOB KOPITyca HOPMU Koje 4MHe cajpsKaj IecHaecTe IlaBe 3aKOHa O pafy,
a yraHoM 180 3akoHa ofpeiuo MHCTUTYT YIO30pehe Ha II0CTOjambe Pas3yiora
3a OTKa3 yroBopa o pajy Kao BpJo 6MTaH y ofpeheHum ciaydajeBuMa kaga
IOC/IOfIaBal] ¥IMa 3aKOHCKOT OCHOBA Jla OTKa)ke YTOBOP O Pajiy 3all0CIEHOM.

Yomuire, npecTaHak paHOT OJHOCA MIMa BUILECTPYKM >KMBOTHH, €KO-
HOMCKM, IIPaBHM 11 MOpPa/IHM 3Ha4aj 3a obe cTpaHe y pagHOoM ofHocy. Hema
noTpebe TOKa3MBATH Jla je He3aIIOCTIeHOCT JJaHAC 0301M/baH APYIITBEHN IIPO-
671eM, KOjit je M3y3eTHO 3aOH_ITpeH.23 Hesanocnenoct uma gaHac obenexja
IpaBe MacoBHe JPyINTBeHe TOjaBe M TpajHe apymTBeHe mojase.’? Hesa-
IIOCTIEHOCT Kao CTame Koje moraba mojefmHIle Mmokasyje TeHAEHIM)y fa ce
npopyxyje. He camo 1ITO je He3amoCneHNX CBe BUILE, HETO HE3ANOCTIEHOCT
Tpaje cBe myxe.” Y T0j cuTyanuju, mojeIUHAL je CIPeMaH Ha MHOTO TOT 12
6u 101120 Jja 3amocyema. Tako, IPUINKOM CK/Iallamba yTOBOpa O pajy, I0C/Io-
[ABIM TPaXke M IOTIUCUBabe YHAIPeN IPUIPEeM/beHOT IOKyMeHTa — ,,0/1aH-
KO OTKa3“ 6e3 ymmcaHOr faTyMa, KOju OH/Jja aKTUBUPAjy Y CUTyalMjamMa Kajia
XeJle [ja ce Ha HajjeflOCTaBHMjI HAUUH ,pellle MOjeHOT 3aIloCcIeHor (Huje
VICK/bYYeHO HU JIa 3allOC/IeHNM He YMTa IITa MOTINCYje, a ¥ He 3Hajyhn, y3
YIOBOp O pajy MOTHMIIE ¥ IPUIIPEM/bEHN 0TKa3). 3all0C/IeHN Ha OBaj HAuMH
y CBaKOM TPEHYTKY MOTy ocTaTu 6e3 I0C/Ia ¥ IPYTUX IIpaBa Koja MM CIIeRyjy,
IpaBO Ha HaKHAJy 3a CIy4aj HesamocneHocTu off HammonamHe cmysx6e 3a
3alollbaBaibe, OTHpeMHMHe UTA. O HEeKOM IIpaBy IpeMa KOMe ,,pafiHi Ofi-
HOC pajiHuKa Hehe mpectaTu 360r pasjora Be3aHNUX 3a IOHAIIAlbe paJjHMKA
VIV FeTOB pajj IIpe Hero ITo My ce omoryhu fia ce 6paHu o M3HETHX Ha-

21 Bpauko JIybapaa, ,Konnenr pagunka-rpahannna y npay EBporicke YHuje, o pagHuKa-
poba, pafH1Ka-pobe jo pangHuka rpabanuna’, Ilpaso u dpuspega, 6p. 7-9/11, ctp. 394.

22 B.Jlybapna, ,Konnenr pagHuka-rpahannHa y npasy EBpornicke YHuje, of pafHuKa-po6a,
panHuKa-pobe no pagHuka rpabannsa®, crp. 396.

23 Anexcanpap Ilerposuh, ,,HesamocmeHocT Kao IpuBpeMeHa 1ojaBa WM Kao CyaomHa?™
Pagro u coyujanno apaso, 6p. 1/2012, cp. 2

24  A.Ilerposuh, Has. unauax, ctp. 2-3.

25  A.Tlerposuh, Has. unanax, ctp. 3.
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BOJIa“, MAKO je TapaHTOBaHO Mel)yHapoHOM KOHBEHIIMjOM, HeMa HI TOBOpa.
Hapaspe, y Be3u 3a 3aycTaB/barbeM Jla/beT pacTa He3aloCIeHOCTH, COLMjaTHI
IapTHEPU CY jefMHCTBEHN Y CTaBY 7l je TPKUIITY paja HoTpebHa Beha drek-
cnbunnoct. HapaBHo, Kafja ce ToBOpM 0 JKe/beHOM 00/UKY GIeKCMOMITHOCTI
¥ Ha4uMHMMA HEeHOT OCTBAapMBama, IOCTOje 3HATHE pas/MKe y MHTepecuMa
HoC/IofiaBalia M pafgHuka. Jlok IocmofaBLy Hoapkasajy sehy drexcubu-
HOCT pajia y CBUM OO/MMLIMMA, JOT/Ie paJHULIM MMajy uMajy onpebhene pesep-
Be y Horieny BpcTe ¢rrekcubmiHocTy koja he ce mpumenntn.” IlpuBpeme-
HO 3aI0C/Ierbe TpeJCcTaB/ba CBe aKTYelTHUjI M0jaBHYU 0OMMK prekcrommIHor
TPXMIITA pajia, ajy M Iera y3 MMHMMAAHy 3apafly, MambakK COLVjaTHOT
OCHTYpama 1 HellOCTojatbe MOTyNHOCTI HallpefloBamba KapaKTepulle TOTasl-
HO VIV JIeTIIMUYHO OICYCTBO 3aKOHCKIX HOPMIA, I1a Ce OBAKO 3aIIOC/IeHN Ha-
/Tase y TeXKeM TOIOKajy Of ,,CTAaHIAPIHO 3aTIOCTeHNX. >

C npyre cTpaHe, BUILIECTPYKY XXMBOTHM, €KOHOMCKH, IIPABHU ¥ MOpPaJI-
HJI 3Ha4aj 3a 00e CTpaHe y paflHOM OJHOCY MMa ¥ YII030perhe Ha IIOCTOjarbe
pasjora 3a OTKa3 yroBopa o pajy, 6e3 JOHOIIema pellleha 0 0TKa3y yroBo-
pa o pajy u mpecTaHKa pajgHor ofgHoca. Hamme, yKommko joj mociopaBary
npedvecTo npuberasa, TeHepaTHa ¥ CHelMjaiHa IpeBeHIIMja OBe pafHOIPaB-
He Mepe he m3ocrary. 3amocieHN TO MOTY JOXXMBETM TaKO Jla ¥ HajMama
Tpellka MOXKe fIa JoBefe JO M3pUljama OBe Mepe, IITO he yHeTH HeXe/beHO
CTPaxoIOIITOBabe 1 OTIOP. Jep, YKOIUKO je IocinofaBal Beh LeHmo na
II0CTOje Oo/aKIiaBajyhe OKOMIHOCTM WIN je IJeHMO Jia IPUPOfia MoBpefe pafi-
He o6aBe3e JWIM HEIOIITOBame pajHe AVCHVIUINHE HUCY JIOBO/bAH Pa3JIOT
3a OTKa3 yroBopa O pajy, OHa Tpeba Ja IPOLeHN fia M y CBAKOM TaKBOM
CIy4ajy IOTpebOHO M3pulame OBe Mepe WM je JOBO/bHA yCMeHa OIOMEHa U
yKasyuBambe Ha IIPOIYCT Y pafy (HIIp. aKo je TO IPBY IIyT IPOIIYCT y Pajy 3a-
HocyIeHoT). JIpyra KpajHOCT IpedecTe MpuMeHe Outa 61 To, ja ce 3aI0C/IeHn
yIo30peme MOCIoAaBIa Ja MIOCToje pas3fo3y 3a OTKa3 yroBopa O pajy He
cxBarTe 030M/bHO, jep Cy YIO3HATM Ca YMIeHUIIOM fa je Behem 6pojy 3armo-
cneHux Beh mM3pedyeHa TakBa Mepa I fIa HUje JOIIO /IO OTKa3MBamba yroBopa
0 pafly u mpecTtaHka pagHor ogHoca. Crora ce Hamehe 3aK/bydax jja je Heol-
XOJlaH nocebaH ompes Koj werose yenrhe npumMexe.

Y TpaxKemy OAroBOopa Ha INUTamE KOMMKO je NYT MyT Off ,,pajjHUKa-
poba mpeko pajgHuKa-pobe fo pajHuKa-rpahaHnHa®, Kao u Aa 1u je ,Hesa-
HIOC/IEHOCT NIpUBpeMeHa NojaBa MM Cyf0MHa", ClipeyaBarmbe He3aKOHUTOT OT-
Kasa 3axTeBa CBeOOYXBAaTHMjY IIPUCTYII U Ae/IOBabE, a MHCTUTYT YyIIO30permha
Ha IIOCTOjalbe pas/iora 3a OTKa3 yroBopa O pafly HApOYMTy HMaXby KaKo Y
perynucamy, Tako 1 y IpYMeHIN.

26  Papoje Bpkosuh, ,,PnekcnbunHoO TpXKUIITE paja y ycnoBuMa robanusanuje’, IlpasHu
wusoid, 6p. 11/2011, ctp. 480.

27  Bupern Buute, P. Bpkosuh, Has. unanaxk, ctp. 479-487.
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Mag. Vesna BILBIJA
Public Enterprise of PTT Communications “Serbia”, Subotica

THE WARNING TO THE EMPLOYEE BECAUSE
OF THE EXISTANCE OF THE REASON
FOR TERMINATION OF EMPLOYMENT CONTRACT

- THE BASIC CHARACTERISTICS OF THE INSTITUTE AND
THE DILEMMAS IN APPLICATION -

Summary

Labour law institute of the warning to the employee because of the
existance of the reason for termination of employment contract is not a novelty
of the Labour Law in effect. That is, this institute has been introduced, in the
law system of the Republic of Serbia, for the first time with the previous Labour
Law. According to the section 101 of that law, the warning to the employee
because of the existance of the reason for termination of employment contract
referred to only two cases: if the employee by his own guilt violates the employ-
ment duty established in the contract and if the employee does not respect the
work discipline, that is if his behaviour is such that he cannot remain employed
by the employer. According to the Labour Law in effect, the institute of the
warning has significantly been expanded. The warning is an individual legal act
of the employer, which is very important in certain cases when the employer has
legal grounds to terminate the employment contract of the employee. All three
parties (the representatives of the government, union and the association of the
employers) in dialogue agree that the changes of the Labour Law are necessary.
The institute of the warning to the employee of the existance of the reason for
termination of employment contract has proved to be a necessary element when
it comes to regulating the issues of termination of the employment by the em-
ployer. The greater importance of this institute is the very reason for elimination
of all the vagueness concerning its use.

Key words: warning, termination of employment, employee, employment
contract, employment.
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Ana TUMYNTh
CTY[IeHT JOKTOPCKMX cTyauja IIpaBHor ¢akyrTera YHUBep3uUTETa Y

Kparyjesiry

3HAYAJ KOJEKCA KOPIIOPATVIBHOT
YIIPAB/bAIbA 3A PA3BOJ IIPVIBPEJE CPBUJE

Pe3ume

Kopuiopamiuero yiipasmwaree y ,pyHxuyuju“ ogpiusoi ipuspegroi pazeoja
ilogpasymesa UpeilixogHo geurucare Kako Upasuna 3aKkoHogasHol mwaxo u
ayimonomuoi xapaxitiepa. Ocum goiipuroca paseojy upuspege, geduHucaroe
apasuna ayiioHomMHol Kapaxitiepa ce oupasgasa u HemoiyhHowhy ga ce
iojeguHu OGHOCU YHATIpeg U gelotB0PHO PetyiunuLy 3aKOHOM UIU 10G3aKOH-
ckum akimiom. Takobhe, ipasunuma aymioHoMHOT Kapakitiepa ,goiiyrasajy ce u
paspahyjy“ tpasuna Gponucana 3aKOHCKUM U H0G3aKOHCKUM axitiuma. 3601
ceux npeitixogHo HasegeHux pasnoia Ilpuspegna xomopa Cpbuje je goHena
Hosu Kogexc xopiiopaitiueHol yipasmwared. 1ako cy HOB0JOHeMIUM KOGeKCOM
ipegeuhenu UpuHyuiu U Upetiopyke 3a goopo KOpuopaliueHo yipasmarve y
gpywinieuma kanuimiana. Ilpegmeiti pasmaiiparoa y pagy cy Hapouuiio 6una
objawrerva tipasHe Hpupoge 0601 akilia aymwioHOMHOI Upasa u CHpyKiypa
UCtiiol, Heo06a6e3HOCHL Tipumere U U3y3eliak 0g Heo0aB8e3HOCTIU, UPUHUUTU U
upetiopyke 3a gpywiiéa Kauuiiana y Kojuma je gpiasa 4nam u ovexusaxe
iocneguye umiliemeHlayuje Upasuna Cagpranux y 060mM Kogekcy y upaxcu.

Kmyune peuu: xogexc, xopiiopaitiuéHo yipasmarwe, gpyuwiiniea xauuinana,
upuHyuiiu, upeiopyxe.
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I YBogHe HamomeHe

ITojam KOpIIOpaTUBHOT yIIpaBjbama (corporate governance) ce, HajcBe-
obyxBaTHIje, MOXKe OfPefUTI Kao CUCTeM KOjUM Ce YIPaB/bajy U HaA3UPY
KOMIIaHUje, YK/by4yjyhu ynpas/bare 1 Hafi30p Haj ogHOCuMa usMeby Brac-
HIKa, KPeJUTOpa, MHBECTUTOPA, 3aIIOCICHNX U KOMIIaHNja Kao M OJHOCUMA
usMeby GMHAHCH]CKUX TPXKUIITA, MHCTUTYLMjA M KOMIIAHNUja Y3 yBaXKaBarbe
PasHOBPCHUX U HEPETKO CYIPOTCTAaB/beHMX VIHTepeca HaBeleHNX cybjekara,
a pajgM IOCTU3ama MaKCUMM3alyje NOIPMHOCA LIENTOKYIIHOj €KOHOMMUjU U
yCIocTaB/balba T3B. COLVja/IHE OATOBOPHOCTM KOMIIAHMja IIpeMa IIMPUM
APYLITBEHVUM MHTepecuMa ()KMBOTHO] CPeAVHN, PaJHOj CHa3!, JOOPOTBOPHO]
penatHOCTM UTH.).! JlepuHMCambeM KOPIOPATUBHOT YIPaB/bakha Ko »CICTe-
Ma“, yKas3yje ce Ha HEOIIXOHOCT IIPETXOZHOT yTBpbuBama oprosapajyhmx
npaBuia 3a QyHKIMOHMCame TOT CUCTEMa, a afleKBaTHOM IpuMmeHoM Beh
yTBpheHux npasuia o6esbehyje ce eprkacHOCT KOPIIOPATUBHOT yIIPaB/barbha.
Jaxie, ,B06pOoM“ KOpIIOpaTMBHOM YIIpaB/balby MMAaHEHTHO je IIOCTOjaibe
IpaBy/Ia KaKo 3aKOHOJABHOT TaKO ) ayTOHOMHOI KapakTepa. Jako je mpu-
MeHa 3aKOHCKMM ofipefidaMa IPOMNMCAaHNX IpaBmia obesbehena caHkuujom
Kao IIOC/IeMIIOM HEIOLITOBamba MCTUX KOjy M3BpIIaBajy Ap)>KaBHU OpraHI,
HpUBpegHN Cy0jeKTV He caMO aHITIOCAKCOHCKMX 3eMaba, Beh 1 eBpoIcKux
IpXKaBa yBa)kaBajy M IIpaBuIa ay TOHOMHOT Kapaktepa. O6pasioxere OBak-
BOM yBa)KaBalby IIpaBMIa Koja ce 300T OfCycTBa 00aBe3HOCTN ¥ IPOIICa-
He CaHKI[Mje Ha3WBajy ,MeKuM IpaBoM" (soft law) je ma HMCY HaMeTHyTa
Off CTpaHe 3aKOHOAaBLa Beh [ja ¢y ycBojeHa Kao Ho0Opa IMpakTUYHA pelleba
3a Oygyhy mpakcy. CopeMHOCT Ha IIOIITOBame IIPaBUIA ,MEKOI IIpaBa‘“
objaurmaBa ce U T3B. CIIO/bAllIlbOM KOHTPOJIOM YCIEIIHOCTH ITOC/IOBaha IIPH-
BPE[JHOT JIPYIITBA Off CTPaHe APYTUX NPMBPEeNHUX cybjekara, Kako moMmahmx
TaKO M MHOCTpaHMX.” Tako, yKOIMKO HPUBPESHO APYLITBO HIUje CIIPeM-
HO JIa ITIOLITYje IpaBWIa Koja Cce CMATpajy ommTenpuxsaheHNM y Ipakcwu,
nocrojehu mocnoBHN naprHepu he MpekMHyTH HMOCIOBHY capajmy ca Tak-
BUM NPUBPENHUM Cy0jeKTOM, a TO he MCTOBpeMeHO OfBPATUTH Off capajbe
HOTeHIIMja/IHe TapTHEepe, a TOTeHI[}ja/THe MHBECTUTOPE Off MHBeCTUIja. An
He 61 TpebasIo 3aHeMapuTH fia €y epuKacHa IPaKTUYHA Pelllerba YCIOB/beHa
ajantuaHomhy HOPMM IPONMCAHMM 3aKOHCKOM U IIOfI3aKOHCKOM peryJia-
TMBOM. 3a TaKBY aJalTUOMIHOCT OUTHA je MyAPOCT 3aKOHOAABIA fa (riek-
CHMOVTHUM HOpMaMa oMOryhy KpeaTMBHO JIelIoBabe TPXKMIIHNX cybjexara y
IVJbY M3HaTaXemwa ofiroBapajyhux peiera koja 6u Tpebano MMIIIEeMEeHTH-

1 Bopuc Berosuh, Mumuua Bucuh, Karapuna Bymuh, Bouiko XKuskosuh, Ana Jonosuh,
Bourko Mujatosuh, KopiiopaitiueHo yiipaemarwe: iieiti ioguna xacxuje, beorpan, 2008,
crp. 10.

2 Jparan Byjucuh, ,Komexc kopnoparumsHor ympasmamwa“, IIpaso u tpuspega, 6p.
5-8/2008, ctp. 196.
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paTH y KOPIOPAaTUBHO yIpaB/barbe.> 360r CBera HaBeIeHOT, a MPEeBACXOIHO
paju aTpakuMje MHBECTMIIMja 1 yHaIpebhema colcTBeHe mpuspene, OpojHe
Ip>KaBe Cy YCBOjW/IE€ HAaLlMOHA/IHE KOJEKCe KOPIOPAaTUBHOT yIIPaB/baiba Kao
jemHe of BpcTa ayToHOMHOr IpaBa. VI Cpbuja je cnenehm npumep Behune
nopxaBa EY, Kanase, CAJl-a 1 HEKOMMKO asMjCKUX 3€Ma/ba Ha CKYNIITHHU
[Tpuspenne xomope Cpbuje 2005. rogmHe ycBojuna Kopekc kopropaTuBHor
yIpaB/bamba~ KOji je Cafjp)KMHCKM JOIymaBao Tajia Bakehu 3akoH o mpu-
BpefHUM fpymTBuMa 13 2004. rogyHe. PememsyMa cagpxaHuM y IpBOOUT-
HOM Kofiekcy ycBojeHe cy npenopyke Komucuje EY, OECD npunumnm u cas-
peMeHe MeTojle KOPTIOPATUBHOT YIIPaB/batha Y YIIOPETHOM TIPaBy.”

II ITojam, mpaBHa npupopa u Kapakrepucrtuke Kogekca
KOPIIOPAaTMBHOT YIIPaB/bamba

JoHomemwe 3aKoHa 0 NIpUBpefHUM ApymTBuMa 2011, rouue,’ KOjuM
Cy ycBOjeHa OMTHO Jipyrauyja pellema M MHCTUTYTHU Y Be3U Ca YIpaB/bakbeM
NpUBpPEJHUM [PYLITBMMA, MHULMPAJO je U JoHoueme Komekca xopmopa-
THBHOT ynpassbama (ckp. KKY).” Tako je Ha cemrymm Cxynmtuae [puspe-
He komope Cp6uje 17. centembpa 2012. rogyHe ICTU U YCBOjeH. YOIIITEHO,
HoBM KKV ce Moxke ofipefuTy Kao CUCTeMaTN30BaH CKYI IPMHLINIIA U IIpe-
HopyKa Koje ux paspabyjy, a Koju ce npuMemyjy y yIpasbamy APYLITBIMA
KaluTasaa ¥ HauMHMMA Bpllelka KOHTpose. KoMIsiekcHe je IpaBHe IpUpPOJE.
3amnpaso, y ofpehemny npaBHe Ipyupoze OBOT aKTa 3HATHO je BUIIE HEraTUB-
HUX KOHCTaTanuja Hero nosutusHux. IIpesacxogno, KKY Huje sakoH HuTH
y $GOopMaTHOM HUTK Y MaTepujaTHOM CMMUCIY, Tj. HUje IOHeT Of CTpaHe 3a-
KOHOJIaBHOT OpraHa 1 IIpeMa IIpolieflypy NPOINMCAHOj 33 JOHOLIEIbe 3aKOHa,
a He cafp>KM IpaBuIa KOja Bake Kao KOTeHTHe M/ AMCIO3UTUBHE HOpMe
nporcane 3akoHoM.® 3atum, naxo je ocHoB 3a onomeme KKY-a cagpxan
y 3aKOHY O PUBPEHNM KOMOpaMa,” He MOXe Ce OKBaTM(pUKOBATH HU KAO

Mupko Bacuwesuh, Kopiiopaitiusro yipasmare, beorpan, 2007, ctp. 54.

4  Kogekc xopropatuBHoOr ynpasmamwa [Ipuspente xomope Cpbuje (Crymbenu inacruk
PC, 6p. 1/2006).

5  3akoH o npuspenHuM ApymtsuMa (Cryxbenu inacnux PC, 6p. 125/2004).

6  3akoH o mpuBpemHMM pApyuTBuMa Pemybmuke Cp6buje (Cnymcbenu inachux PC, 6p.
36/2011, 99/2011; paspe y Texcry: 3I1M).

7 Kopekc xopropaTuBHOr ynpasbamwa (Cnysbenu inachux PC, 6p. 99/2012; fame y Tek-
cry: KKY).

8  3opan Apcuh, ,Komekc moHamama (KofeKc KOpIIOpaTHBHOT yripaB/bamwa), [Ipaso u tpu-
epega, 6p. 5-8/2008, ctp. 75.

9  3axoH o mpuBpenHuM koMmopama (Crymbenu inacuux PC, 6p. 65/2001, 36/ 2009, 99/2011),
yi. 11 ct. 1 anuueja 7.
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HOA3aKOHCKM akT. Takobe, He Mo)ke ce cMarpaT HuU yroBopowm, 6ymyhn
ma Hema HM yrosopHux crpaHa. KKY Huje Hu jemHocrpano ob6asesyjyhm
IIPaBHU 110CA0 jep Cy0jeKT Koji ra je IOHeOo — ,,M3[a0" mbUMe Hije Ipey3eo
KOHKpeTHY o6aBe3y. VI3BecHO je M Ja Huje IOCTIOBHM OOM4Yaj, jep MaKO Cy
IpUHLMIN ¥ TIPENopyKe Koju Cy mUMe IpefBubheHn Kao ocHoBa edukac-
HOT yIIpaB/bamba (GOPMY/INCAHN pasMaTpameM U yBaKaBambeM IPaKTUIHUX
pelllera ¥ MeTOfa, HOTPeOHO je Ja MPOTeKHe M3BECHO BpeMe TOKOM KOora
he ce mpumemuBaryu of cTpaHe OpPOjHUX IPUBPERHUX ApyLITaBa jfa Ou ce
ycramumm xao o6pu mocnoru obuuaju.'’ Haxme, Moxe ce nmedpummcaT
Kao aKT CTPYKOBHOT yZIpy>Keba KOjUM Cy IIPONMCAHM IPUHIMIN ¥ Ipero-
PYKe, a 4ijoM KOHKPETU3aIMjoM Y IIPaKCy M MOC/IOBambeM Y CaIlaCHOCTH ca
BUMa MCTU Ce HaMepaBajy adMpMICATH U YCTAIUTH Kao JOOPYU IOCIOBHU
o6yraaji.'!

IIT ITpyanynmu u npenopyke y crpykrypu KKY-a

3a pa3nuKy off MPeTXOJHOT KOj! ce MPUMEmNBA0 Ha CBa KOTMpaHa aK-
IOHapcKa ApyiuTBa, HoBofoHeTn KKY je muper o6yxBara mpuMeHe y OfHO-
cy Ha 0poj agpecata. HamemeH je cBUM ApyIITBMMA KalnTana, ykpydyjyhu
NOpOAMYHA APYIITBA U IPYLITBA Y KojuMa je Ap>aBa 4wiaH. HasemeHo je cac-
BUM OIPABIAHO pelllele jep Cy APYLITBA Ca OTPaHMYEHOM OAroBopHourhy
HajOpojHuja mpaBHa GopMa IPUBPETHMX [PYIITaBa U ca jaBHUM Ipenysehuma
3HA4YajHO BUIIE Y4eCTBYjy y OpyTo ApymTBeHoM mHpousBopy Cp6uje Hero
jaBHa aKIMOHAapcKa ApymTBa. CTPYKTypy OBOTr aKTa 4MHE: YBOJ, KOjUM ce
objalrmaBa CBpXa JOHOIIEHA, KapaKTep M IpYMEHA IIPaBUIA Cafp>KaHUX Y
KOJIeKCY, PeYHMK II0jMOBa KOjuM je 6rmnke ofipeheHo 3HaUeme mojMoOBa Koju
ce KOPUCTe y TeOpUji U IIPAaKCU KOPIIOPATUBHOT YIpaB/bama a HUCY Jedu-
Hycanu ogpenbama 3I1]I-a v fpyruM MO3UTUBHONIPABHUM IIPONMCHAMA U jOILI
Tpu fiena. [IpBuM off IpeTX0JHO HaBefleHUX /le/IoBa Cy IPUMHIUIIN U TIpeTo-
pYKe onpehenn 3a mpuMeHy o CTpaHe CBUX [IpyLITaBa KalluTajIa He3aBYCHO
of, KpUTepyjyMa BeIM4MHe BJIaCHUINTBA HaJ, OCHOBHUM KammTajaoM. IIpuH-
LN ¥ IIpeNopyKe JPYror Jiefia HacIOB/beHN CY Kao ,,/lofaTHY NpMHIUIN U
Ipernopyke 3a IOPOAMYHA APYIITBA KanuTana‘, a Tpeher gena kao ,,JlogaTHn
IPUHIVIIN U IPeNopyKe 3a APYIITBA KallMTa/la Y KOjUMa je Ap>KaBa WiIaH .

KKY-om mpensubena je o6aBesa 3a cBa pylITBa KammTana Koja Cy
yaHoBu [IpuBpente komope Cpbuje na ob6aBecte Komopy fa nmu npumemyjy
OBaj KOJIEKC, a YKOJIMKO Tra He IPUMemYjy ia UCTY 06aBecTe 0 KOIEKCy Kop-
MIOPaTUBHOT yIpaB/baiba KOjU IMPUMEBYjY U O MECTY IJ€ je MICTU jaBHO JIO-

10 3. Apcuh, Has. unanax, ctp. 75.

11  ,Haupt KojeKkca KOpHOPaTUBHOT yIpaB/bama‘, JOCTYIIHO Ha afgpecu: http://www.pks.rs/
Vesti.aspx?IDVestiDogadjaji=1853, 30.1.2013.
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crynad. OcuM HaBeJeHOT, IIPOMICAHO je Jja ce 0OaBelITeme O KOIeKCy Kop-
HOPaTMBHOT yIpaB/baba KOjU INpMMemyje JoCcTaB/ba Ha obpaciy Koju je
[OCTyIIaH Ha MHTepHeT cTpanuiy [Ipuspente komope Cpbuje. OBa ob6aBesa
ce MO)Xe OKBa/mM(pUKOBATY KA0 MUHUMAJIHA, a VICTOBPEMEHO je VCIYHberbe
JICTe 3HAYajHO 32 yCBajalbe CBMX IpaBuia Koje je [IpuBpenna komopa Cpbuje
ontupana 3a cagpxuny KKY-a y mwpy ynampebema cuctema kopropa-
TUBHOI yIIpaB/barba ¥ KOHAYHOM IIpeBasMIaKemy IpobaeMa TPaH3UINO-
He npuspepe. Jenuno cy 3I1/I-om jaBHa akuMOHapcKa ApylITBa obaBe3aHa
Ha JlJaBame M3jaBe Ka0o CACTaBHOTI Jle/la TOAMIIIbEr M3BEIITaja O I0C/I0oBaby
ApyLITBa KojoM cy oOyxBaheHa: o6aBelITema O KOHEKCY KOPIOPATUBHOT
yIpaB/bama KOju MpUMeYje ¥ MeCTy Ha KOMe je TeKCT OBOT KOfieKca jaBHO
JOCTyIIaH; CBa OMTHA oOaBellITema O IPaKCU KOPIIOPATHMBHOT YIIPaB/bamba, a
HapOYMTO O OHUM IIpaKcaMa KOje HUCY M3PUUNTO HOPMUPaHe 3aKOHOM 1 Ha
HaBOJIe O OfICTYIamMMa Off TPaBM/Ia KOJEKCa 3a Koje Ce APYLITBO OIpeJeni-
70 ca o6pasyoxermeM UCTHX.' > O 06aBe3HOCTH MPUMeHe JIEIMIHN HaBOT je
fla IPUHLMIN U Iperopyke KojuMa ce paspabyjy, cagpxann y KKY-y Hucy
o6asesyjyhn. Takobe je mojaimeHo fa APyIITBA KalMTama Koja ce ompenerne
3a IpMMEHY OBMX IIPMHIMNIIA Y IIPENOpPyKa MOTY UX HEIOCPeJHO IPYMEHUTH
IOHOIIEHEM OITyKe KOjoM ce ypebyje oBakaB HayMH IpUMeHe WIU VX MOTY
MMIUIEMEHTUPATY M pa3pajuTy IpaBUIMMa COICTBEHOI KOIEKCa, OffHOCHO
APYTUX MHTEPHUX aKaTa. JOlI je HEKOIMKO 3HA4ajHMX ofpebhema HaBemeHO y
yBogHOM geny. Kao u mpeTxomHu, u HOBOLIOHETU KOfIeKC je fomyHa Baxehoj
3aKOHCKO]j peryJaTMBM M TO TaKO Ja Ce HUje[lHOM OfpefdoM OBOI KOJeKca
He Jeporypa 3aKOHCKO IIPaBUJIO KOjUM Ce UCTO NMuTame ypehyje apyradmje.
ITpu Tome ce mox ,,JonyHOM Baxkehoj 3aKOHCKO] pery/laTuBy" IOfpasyMeBa
LIIONyIbaBatbe MPaBHMX IPasHMHA“ My Ommke ypebuBame OHUX IuTama
Ha KOja ce OfHOCe AMCHO3UTKMBHe HopMe. 3atuM je Hasopguma KKY-om
JICK/bY4eHa MOTYNHOCT IIpOMeHe CMMC/IA VIV IPAaBUIHOT TyMadema 3aKOH-
CKUX onpena6a.13

Beh je HaBemeno ma cy oBuM kopekcom IIpuBpenne kxomope Cpbuje
IpOINCaHe [Be BpCTe IpaBWIa: NPVHIMIN U IIPeHopykKe KojuMa cy
3aMemeHe [JOCKOpAllllkhe TpM BpCTe IPaBM/IA: T3B. 3aKOHCKA IIpaBWJIa, IIpa-
BUJIA ,,IPMMEHU WM 06jacHU U TIpeIosy, a Koja Cy 61Ia IpomycaHa mpert-
XOIHUM KofiekcoM. HacynmpoT npeTxomHOM KOeKCy Koju 360T IpeoOuMHO-
ctu (cappxao je 345 4jmaHOBa) U CIOXKEHOCTH, OFHOCHO onTepeheHocTn®
OpOjHMUM CTPYYHO-TEXHUYKVUM ¥ aJMUHUCTPATUBHYUM II0jeAMHOCTIIMA, HUje
610 YIIOTpe6/baBaH y MOCTOBabY GPOjHIX TpUBpeHNX ApymTaBa,'? ma ce

12 3IIM, um. 368.
13 Bupu: Bpcre npasua cagpxanux y KKY-y.

14 Jparana Amekcuh, ,HoBu OKBUp 3a KOPIIOPATUBHO yIIpaB/baibe, JOCTYIIHO HA afjpeci:
http://www.bep.rs/documents/news/2012-03-06-novi-okvir-za-korporativno-upravljanje.
pdf, 30.1.2013.
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360r TOra MOXKe ONpaBIaHO OvYeKuBaTK #a he ,KomeKkc — crmenbeHuK" OuTu
npuxsahenuju. 3anpaso, IpwmkoM GopMyIncama Mpernopyka U IPUHIN-
Ia IpUMEIEH je MparMaTUYHMjM NPUCTYI jep ce€ INPUHLIUI Kao OIIITHjU
KOHKpEeTH3Yyje MIpernopyKaMa Koje My c/Iefie ¥ TAKO X YMHe IPYMEH/bUBUjUM.
Jesnukn u 3sHauewckn KKY-oMm cy mpensubene nBe BpcTe mpaBmia: oHa Koja
UMajy je3ndKky (opMyIanyjy Ipernopyke, a afipecaTyl UX MOTY IIpelo3HaTi
ynorpe6oMm peun , Tpeba“ 1 OHa Koja MMajy jesnuKy pOopMyIanmjy mpeyiora,
a aJpecaTy UX MOTY IIPENO3HATU YHOTpeOOM peun ,Moxe", ,,Tpebano 6u“ u
CIL

IIpenopyxe ¥ DpMHUUIIN IPBOT JIe/la OFHOCE Ce Ha CBa JPYLITBA KallM-
tasna. CTPyKTypy NIpBOT flefia YMHe TPY I7IaBe: I71aBa HaMembeHa CBYM JIPyLIT-
BJIMa KaIlUTaJa, I7laBa HaMermeHa BehuM apymrTeyMa Kamurtana 6e3 063mpa
Ha n3abpaHy MpaBHy GOpPMY ¥ jaBHUM aKI[OHAPCKMM [JPYIITBMMA U T/IaBa
KOja je HaMerbeHa JPYLITBMMA KallMTala YMjUM Ce XapTyujaMa Off BPEIHOCTHI
U ApyruM QUHAHCHMjCKMM MHCTPYMEHTMMA aKTMBHO TpIyje, Tj. jABHUM akK-
IVIOHAPCKUM ApPyWITBMMA. [laKie, yKOMMKO C€ jaBHO aKLMOHAPCKO JPYyLIT-
BO ONpefieny Jja clefy NpMHIMIeE ¥ mpenopyke oBor Kopekca Tpebamo 6u
fla TpyUMelbyje IPUHIUIIE U TpeNopyKe CBake Off HaBelleHMX IVlaBa jep ce
IpPETIIOCTaB/ba [ja j€ HajIpe YCBOjUIO NPUHIUIE U NPENOpyKe IpBe, a 3a-
TUM U JIpyre I71aBe. Y TOM CMUCIY Ce IPUHIMIIN U IPENOpyKe Apyre ITaBe
CMaTpajy HOZATHUM Y OFHOCY Ha IIPBY, a IPMHLMIN U ITpenopyke Tpehe ra-
Beé CMaTpajy JOMIaTHUM y OIHOCY Ha IIPBY U Apyry nasy. IIpu Tome cy npun-
IMIV CBaKe Off TIaBa Hajipe nocBeheHM WIaHOBMMA U CKYIIITVHY, 3aTUM
of6opy AMpeKTOpa ¥ Ha[30PHOM Ofi60pY, OHJIA BPIIEHY MHTEPHOT Haf30pa
" Ha Kpajy objaBpyBamy. JlogaTHO, y IPYTOj I7IaBY Cy Cafp>KaHM IPUHIIN-
IV ¥ IPENOPyKe 32 OGHOC Ca HOCMOIIMMA MHTEPECa 3a IMOC/IOBAE JPYIITBA.
[TpumeHa OBMX NPMHIMIA ¥ IIPeNOpyKa Ha OFHOC ca CyOjeKTMMa KOju Cy
Ofl CTpaHe OpraHa JpyIITBA y capafiibyi ca CTPYYHMUM CIy>KO6aMa npeHTudu-
KOBaHM Ka0 HOCMOLM MHTepeca 3a II0C/IOBambe APYIITBA je Off HEMEP/bUBOT
3Hayaja 3a yHanpebeme IBoCMepHe IOCTOBHE KOPECIIOH/IEHINje, a TO CBEO-
OyXBaTHO JONMPUHOCH OFP>KMBOM Pa3Bojy APYIITBA.

[TosHato je fa je ydemrhe T3B. HOPOAMYHUX APYIITaBA y YKYIIHOM
6pojy mpuspeguux gpymrasa y Cpbuju 3HaTHO, Kao U Ja Cy /10 cajia Heo-
IPaBJaHO 3aHEMapMUBaHa IPUIMKOM HOPMMpama Off CTpaHE 3aKOHOMABIIA.
360r nmoMeHyTe 6POjHOCTH, Kao 1 360T CIelMPUIHOCTI OFHOCA Y OCHUBAKDY
u ynpasmpawy KKY-om cy npensubena mpasuia Koja ce offHOCe Ha ApYUIT-
Ba y Kojuma BehnHa rmacoBa npumaja mopofuIy MoOf YMjoM Cy KOHTPOJIOM,
yK/Bydyjyhm ocHuBada IpymTsa Koju HaMepaBa ia IIpeHece APYLITBO Ha CBOje
IIOTOMKE M YYVHM [TOCTIOBabe JPYIITBA OAPKMBUM KPO3 TeHepalyje Te HOpo-
puie. VIHTeHIMja HaBeleHMX IPaBMIA je [la Ceé IhbIXOBOM MMILIEMEHTAIINjOM
y cBakoflHeBHOM (YHKLMOHMCamby IpeBasuby creryduyam npobaeMu Koju
Cy y Besu ca HacnehuBamewm, 3anonrbaBameM WIAHOBA IIOPOJIUIE, Pa3BojeM
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»MOTUBAIVIOH/X MeXaHM3aMa“ 3a NMpodecroHaIle Koju HUCY WIAHOBMU IIO-
poanie, OHOCOM IpeMa eKCTePHUM MHBECTUTOPMMA, (popMamHOCTHMA
Y COLMjaJIHOM YJIOTOM IIOPOAMIle y Ay>KeM BpeMeHCKoM Inepuopy. IIpe-
Ma IPBOM IPUHLMIY, OAP>KMBOCT IIOPOAMYHOr JPYLITBA YC/IOB/bEHA je
TeHepaljCKMM IIPeHOCOM YIIpaB/barba Koju 0¥ yHarmpey Tpe6ao Mask/bUBoO
vcrimanmpari.'> Takobe, TIpemopyka je 71a ce y OpPraHM3al[MOHOj CTPYKTYpH
HOPOAMYHOT APYLITBA YCIOCTABY MOPOIYHA CKYIILITHHA, a aKO IOPOJANYHA
CKYIIITHHA IIOCTaHe ,IIperioMasHa“ oHjja 61 ApyIITBO Tpebasno fa OCHyje
HOPOAVYHN CaBeT Ylja je CBpXa I0jeHOCTaB/behe KOMYHMKaIje usMehy
ApYLITBa U mopopuie, Tj. u3Mehy ogbopa pupekTopa, OZHOCHO HaI30PHOT
onfopa ¥ M3BPIIHMX AMPEKTOpa ¥ mopopmdHe ckymmtuse.'® Ocum Hase-
IEHOT, IIOPOANYHO APYIITBO 6M Tpebasno ma yCBOjU MOPOAMYHM IIPOTOKOJ,
ycTaHOBU epMKacHe HauMHe KOMYHMKAIMje ¥ YCIIelIHe METOJie 3a pellaBambe
cykoba y mopou.'’

IV Vrunaj npunnuna un npenopyka KKY-a na ynanpeheme
KOPIOPAaTHBHOT YIPaB/babha y APYIITBMMA KaNnTama
ca ,,yuenrhem“ gpxaBe

Maxo ce ynpas/pame ApyLITBMMA Y KOjUMa je Ap>KaBa BIaCHUK OUTHO
He pas/uKyje Off ylpaB/baiba JPyIITBMMA y IPMBATHOM BIACHUINTBY U Ja Ce
M 'y CIy4ajy o6e BpCTe MPUBPEIHNUX APYLITaBa MPUMEbYjy UCTY eKOHOMCKI
3aKOHM, TIPMHIMINMA JOOPOT KOPIIOPATUBHOT yIpaB/bama 6u Tpebano pe-
IINTY jefaH Ipo6eM KOju je MMaHeHTaH APYLITBMMA y KOjUMa je Ap>KaBa
wiad. Haume, y fpyumITBuMa y KojuMa Ap>kaBa MMa 3Ha4dajHy KOHTPOIY, 6e3
o63upa fa mu je 100% BracHuUK, nmm uma BehmHcko ydemhe y ocHOBHOM
KalmTaty, WIKA je 3Ha4ajaH MAIbMHCKYM YIaH, YTUIIAj [p>XKaBe je IBOCTPYKN:
Kao B/IACHMKA M KAO pery/laTopa TP>KMINTA. 360T COICTBEHE perylaTopHe
byHKIMje MOXXe JPYIITBUMA y KOjuMa je WwiaH obe3benutu nosnauthenuju
IIO7I0XKaj Y OFHOCY Ha Apyra ApyInTBa. 3amTrheHOCT ApymTaBa ca WIaH-
CTBOM Jp)KaBe JCIO/baBa Ce M Y YMIEHUIM Jla C€ HaJl TUM [PyIUTBMMa He
OTBapa CTeYajHM IOCTYIIAK HUTH Cy PEayHO y OMACHOCTU Of] IpeysuMarmba,
IIa TO HEIOCPEIHO yTUYe Ha JeMOTMBUCAHOCT MeHajMeHTa. [logaTtHu mpo-
671eM y epMKacCHOM yIpaB/bamby je MOMUTIYKA MOTMBUCAHOCT yIpaBe Koja ce
YT/ITABHOM 3aJIa)Ke 33 OCTBAapeme KPAaTKOPOYHNMX UU/bEBa U IIACMBHOCT JIPXKa-

15 Bwupm: [lopaTHe NMpMHOWIIE M TpeNopyKe 3a MopopmyHa fApymrTea KammTama KKVY-a,
npuHUuI 1.

16  Bupw: [lomaTHe mpuHIuIE M IpernopyKe 3a MopoAuyHa ApymTsa Kammrama KKVY-a,
npuHIMI 2-3.

17 Bupw: [lomaTHe NpuHIMIE M IIpeNopyKe 3a IOpoiwdyHa ApymTsa Kammrama KKY-a,
TIPUHUNII 4.
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Be Kao 4raHa. CBe HaBeIeHO y3POK je JIOMNX eKOHOMCKIM pe3ynTaTa. [la 6u
ce IIpeBa3uINIe IMBEPTEHTHOCTI CBOjCTBEHE IPYIITBUMA y KOj/IMa je Ip>KaBa
4JIaH, a Ha Koje je noce6Ho ykazaHo KKY-oM, HeonxoziHo je #a ce perynarop-
Ha QyHKIMja Ap>KaBe pas[iBOju Off CTaTyca 4IaHa AeUHMCABEM jeHAKIX
TP>KUIIHYX YCI0BA 32 CBa IIpUBpeHA IPYyLITBA HE3aBUCHO Off IbMXOBE BJIac-
HIYKe CTPYKTYpe, jaBHUM 00jaB/bMBambeM LM/beBa Koje 611 Tpebao UCIyHu-
TV y jABHOM MHTepeCy y3 a/JloKallujy HaKHajia 13 OylleTa Ha ¥IMe TPOIIKOBa
3a OCTBapMBalbe TAKBUX IIM/bEBa, lePUHICAmbeM BTaCHUYKE IIOJIUTUKE YMju
6u mwbeBu Tpebamm fa Oymy jacHO MAEeHTU(UKOBAHM U IPUOPUTETU3OBA-
HM pajy eeKTMBHOT BpIIermha BIACHNMYKMX IIpaBa y MMEHOBAamy YIAHO-
Ba ofbopa 6e3 Mellama y OIEpaTMBHE CTBAPY U IapaHTOBAWEM jeJHAKOT
TpeTMaHa CBMX YIAHOBA APYWITBA U jEJHAKOT IMPUCTYNA KOPIOPAaTUBHUM
nadopmanujama. Takobe, HEONXOAHO je MMeHOBaTK Telo Koje he BpumTH
YJIaHCKa IIpaBa y MMe Jp)kaBe. JefHa off o6aBesa Tor Tena he 6uru mocnen-
HO ¥ 006jelNbeHO M3BelITaBame O APYIITBIMA Y AP)KaBHOM BJIACHUIITBY Y3
rofuilme objaBpyuBame n3BemTaja. Onbopy AMPEKTOpa, OFHOCHO HA/30p-
HOM of00pYy ApyIITaBa KalyTazna y KojuMa je Ap>KaBa WIaH IPeIopydeHo je
na GyHKIMjy 06aB/bajy y CaIJTaCHOCTH Ca BIACHUYKOM IOJMTUKOM JpKaBe
HE3aBJCHO Off MOJIMTUYKUX YTUILAja U [1a je TIOXKE/bHO Jla YCBOje eTUYKM KO-
TeKC U IJIaH MHTETPUTETA.

V 3ax/by4yHa pasMaTpama 0 OYeKMBAHNM NOCIegUIIaMa
npumene KKY-a

Ynpkoc 4MmeHMLM fa je KOPIOPAaTMBHO YIIpaBjbambe MpoOreMary-
Ka Kojoj je Tek y HoBuje BpeMme y Cpbuju mocsehena maxma, MpaBuImMa
KKV-a ob6yxBaheHa cy meoTBOpHa pelllerba IOCIOBHE IIPaKce U CaBpeMeHe
TeHZIeHIIMje y KOPIIOPaTMBHOM YIIpaBjbaiby. Ha OCHOBY mpmkasa erneMeH-
TapHUX OffpeIHUIIA HOBOJIOHETOT KOfIeKCa, OIpaB/laHO Ceé MO)Ke O4eKMBaTU
ma he mocTaB/beHM mpuMapHM Wb — yHanpeheme crcTeMa KOpIOPAaTUBHOT
yIIpaB/bamba y APYIITBUMa KanuTana y Pemy6muum Cp6uju, 6UTH ocTBapeH.
IIpu Tome pepunncano oBuM akToM Ilpuspenne komope Cpbuje Kao cKym
IpaBWIa U NIOHAIIaka KojuMa ce oipebyje Kako ce yrpasjba ApyIITBMMA Ka-
IMTaza ¥ KaKo ce MCTa KOHTPOIUIY, cTpaTelku ypehyjyhu ogHoce nsmehy
MeHalepa, 4IaHOBa Ha/[30pHOT ofibopa 1 ofbopa AMPEKTOpa, YIAHOBA/aK-
IJIOHapa ¥ OCTA/JMX 3aMHTEPECOBAHMX CTPaHA, ~ Off OBAKBOI KOPIIOPATUB-
HOT yIIpaB/bamba, fomaha mpuspena 6u Tpebano fa ocTBapy AUPEKTHE KOPHU-
cru. Te pupexTHe Kopuctu ce MaHMdecTyjy 60/BMM YUMHKOM NPUBPELHOT

18  Bupm: JlonaTHe IpMHINIIE 1 IIPENIOPYKe 3a APYLITBA KAaIMTaja y KOjUMA je IpyKaBa YIaH
KKY-a.

19  Bugn: YBog KKVY-a.
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ApYIITBA y3 Pal[MOHA/IM3aljy MOCIOBHUX HIPOIleca, JAKIIMM IPUCTYIIOM
TPXKUIITYMA KallMTaja y3 IOBO/bHMjE YCTIOBE 3a NPUKYI/bambe HOBOT KallM-
Taja ¥ IpUMeTHO 60/boM pemyTanujoM. Ha kpajy, yKommko ce emyKkaTvBHA
¢dynkumja Kofekca KopIopaTBHOT yIIpaB/bakbha y OFHOCY Ha APYIITBA Kallu-
Taja y IOTIYHOCTU peannusyje, IPUMHIMIIN U NPeNIopYKe KOjy Cy Cafip>KaHu ¥
mbeMy nocrahe MHTerpanHu fieo ,,KOPIOPAaTUBHE KyAType“ IITO je JUpPeKTaH
HOJICTHIIAj pa3Bojy IpuBpene y Lenuuu. Vsrennu 3a to ¢y obehaajyhu!

Ana TIMCIC
PhD Student at the Faculty of Law University of Kragujevac

IMPORTANCE OF THE CORPORATE GOVERNANCE
CODE FOR DEVELOPMENT OF SERBIAN ECONOMY

Summary

Corporate Governance in the “function” of sustainable economic develop-
ment involves pre-defining the rules of the legislative and autonomous character.
In addition to contributing to economic development, the definition of the rules
is justified by the autonomous character and inability to apply certain rela-
tions and effectively regulated by law or regulations. Also, the autonomous rules
‘complement and elaborate” rules prescribed by laws and regulations. Because
of all the above reasons, the Chamber of Commerce of Serbia adopted a new
Code of Corporate Governance. Thus new code provided principles and recom-
mendations for good corporate governance in the corporations. The article fo-
cuses on the explanation of a legal nature of this autonomous act and the rights
in the its structure, and the casualness of the application with the exception of
the casualness, principles and recommendations for the corporations in which
the State is a member and the expected consequences of the implementation in
the practice of the rules contained in this code.

Key words: code, corporate governance, corporations, principles, recommen-
dations.
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Munowu PATOBAHOBW'h
ITpaBuu caBeTHuK y ,,MARFIN BANK® a.n. Beorpap

ITPABHA HECUT'YPHOCT BAHAKA 3A ITPIBPEJHE
ITPECTYIIE V13 3AKOHA O CIIPEYABAILY IIPAIBA
HOBIA I ®DVIHAHCHVPAIbA TEPOPU3MA

Pesume

lpnasa je gyxna ga cipedu 3n0yiomipedy GUHAHCUJCKOT cucitiema y
cepxe tparva Hosua. Peiiybnuka Cpouja ce mehyHnapogrnum axiiuma obasesa-
na ga ce 6opu Upoius Uparwa Hoéua U Puxancuparea wiepopusma. Ta 6opbéa
3axiiiesa ga b6anke tpegysumajy ogpehere pagrve u mepe 3a ciipeuasarve iparba
Hosua. 3akoHom cy ipegeuherne cankyuje 3a 6axKe YKOIUKo He tpeqy3umajy
ose pagrwe u mepe. Y flojegunum cryqajesuma, Upuspeguu cyqosu cy, upunu-
KoM u3puyarea mux cankyuja, nospequnu Ycimasom yiiepheno Haueno upas-
He culypHociliu y kazHenom tpasy. IIpuspegru cygosu cy xaxrasanu 6anxe
3601 tpoilyciiia ga tpegy3my pagre U mepe 3a cipeuasara upara HOBUA U Y
cnyuajesuma kaga je Hapogna 6anxa Cpbuje, tipe tiokpeifiarba UpuspegHo-
Ka3HeHol HoCTyiKa, 3a ucitiu tpoilyciti 6eh kaxrasana 6awnxe. Ilopeg iioia,
ipuspegHu cyqosu HUCY UpumMerbUsany HajoIaxNu 3aKkoH, Koju je 6uo Ha cHA3U
usmehy gana xaga je upuspegru Gpeciliyil, u3 06naciiu ciipeuasara Upara
HO6Ua, yuureH U gana tpecyherva. Ha oéaj HauuH cy, Ha wiilieltly 0gio60pHUX
nuya y 6ankama, tospehena Upasuna o 6peMeHcKOM 8axcery KasHeHol Upo-
duca. Ayiiop y 080mM Unanky Kpuiiukyje ipecyqge, kojuma cy 6ankama u ogio-
B0pHUM TUUUMA Y banKama, GPOiUEHO HaYeny UpasHe CUTypHOCTHU Y Ka3He-
HoMm Tipasy, uspeuere Kasxe 3a tpuspegHe Upecitiyiie u3 067aCTHU clipeuasarba
upara Ho8ua.
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Kmyune peuu: ciipeuasare iiparwa Hoéuad, tipuspegru iipeciliyii, tipasHa
cuiypHocitl, 3a6pana geocilipykoi Kaxraearbd, peiipoax-
mueHa upumena 61axei 3aKOHA.

I YBog

Yrunaj gpxase Ha pUHAHCUjCKM CEKTOP je, 6e3 CyMIbe, BeIUKI. JelaH
Ol BuIlle pasjiora, 300T KOjuX ApKaBa Hajzupe GMHAHCUjCKe MHCTUTYILje
je cripeuyaBame Kopuirhema (UHAHCU]CKOT CUCTeMa Y CBpXe Ipamba HOBLA U
¢uHAHCKHpama Tepopu3Ma.

Penry6nmka Cpbuja je myxHa fa ce 60pM IPOTVB Ipama HOBIA U
¢duHaHCupamwa Tepopusma. OBa o6aBe3a pousIasy u3 Buile MehyHapaHuX
KOHBEeHIIMja 3aK/by4eHNUX nof oKkpubeM OpraHmsanuja YjeoumeHNX Hallyja
(y mamem Tekcry: YH) u Casera Espome.! C 063upom fia je ompenerbeme
Cp6uje unancrso y EBponckoj yuuju (y gamem texcty: EY) Cpbuja je my>xna
Jla CHCTeM 3a CIpedaBame Iparma HOBIA M GMHAHCKPabha TepOPU3Ma YCKIIa-
IV Ca CBETCKUM M €BPOIICKMM CTaHJApAMMA Y OBOj 0OIaCTH.

KpuBnunum saxonumkom Pemy6mmuke Cp6buje je yrBpheHo ma mpame
HOBILIa, Kao 11 (pUHAHCHpame TepopusMa, IPefiCTaB/ba KPUBIYHO JIe/IO0 32 KOje
ce Mosxe M3pehy BUIIETO I ba 3aTBOPCKa KasHa.” MehyTum, mporcuBarbe

1 HajsHauajuuje MehyHaponHe KoHBeHIje Koje ce 6aBe CIpedaBarbeM IIpara HOBIIA VTN
cripedaBameM (uHaHCupama TepopusMa cy: KoneHumja YH o IpoTMB3aKOHUTOM
MIPOMETY OIIOjHMX JpOra M ICUXOTPOIHMX CYICTaHIM ycBojeHa 1988. rogune y beuy,
Konsennuja YH mpoTus TpaHCHAI[MOHATHOT OPTaHM30BaHOT KpMMIHaa ycsojeHa 2000.
ropuHe y ITanepmy, MehyHapopHa KoHBeHIIMja 0 cy3Oujamy GUHAHCKMpama Tepopu3Ma
ycBojeHa 1999. rogune y Ibyjopky, Konsenumja Casera EBpomie o Ipamy, Tpaxemy,
3aIl/IeHN ¥ KOHOUCKALMju MPUXOfa CTeYeHNX KPMMMHATIOM ycBojeHa 1990. rommue y
Crpas6bypy, Kousennuja Casera EBporie 0 mpamy, Tpaewy, 3al/ieHM U Ofy3MMarby
IIPUXOfa CTeYEHNX KPMMIHAIOM U 0 puHaHCHpamwy TepopusMa ycBojeHa 2005. roayHe
y Bapmasn.

2 MebyHapopuu cTaHzapau y o6macTu clipedaBarba Mpara HOBIA U (UMHAHCUpamba Tepo-
pu3Ma Iponucanm cy o crpaHe Mehynaponne opranusauuje FATAF (enrn. Financial
Action Task Force on Money Laundering), y 4nje WIaHCTBO y/Ia3e HajpasBUjeHje fpxKaBe
cBeta. IIpenopyke oBe MehynprxaBHe opraHmsanuje HIUCY AUPEKTHO IpaBHO obaBesyjyhe,
/i TIPEfCTaB/bajy M3BOP ,,MeKor™ mpasa. JJoKkyMeHT ,40 + 9 mpenopyka ®ATAD ce
ysuMa y o63up mpu u3pagu obasesyjyhux mehyHapogHuX HOKyMeHaTa KOjU PeTynu-
Iy OBY OO/IACT, /i 1 MPUIMKOM IIPOLieHe Pafibyl U Mepa Koje Ap)KaBe IPUMenYjy Ha
IUIaHy CIIpeYaBaiba Ipara HOBLA M GMHaHCKMpama Tepopuama. Ca [ipyre cTpaHe, aKT
EY xoju ob6aBesyje fpxaBe WiaHUIE fla YCIOCTaBe CUCTEM 3a CIIpevaBambe Ipamba HOB-
Ija U puHaHCUpamwa TepopusMa jecte Tupekrusa 2005/60/EC Esponckor ITapramenTa
n CaBeTa o crpeyaBamy Kopumhema (GMHAHCHjCKOT CHCTEMa y CBpXe Ipara HOBIA 1
¢duHaHCKHpamwa Tepopusma un3 2005. TofyHe.

3 Kpusuunn sakonuk Peny6mke Cp6uje (Crymbenu inacnux PC, 6p. 85/05, 88/05, 107/05,
72/09, 111/09 n 121/12), un. 231 u 393.
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KPUBUYHIX Jle/la ¥ KPYBUYHO IObebe HBIUXOBUX YUMHIIALA HUCY HOBO/BHU
fla cy36ujy oBe IPYLITBEHO OIACHE I0jaBe.

MebhyHaponuy craHpapayu 3axTeBajy fa ce NpeRysuMmajy u oppehene
IpeBeHTVBHE aKTMBHOCTY Pajii ClpedaBara Iparma HOBLA 1 (pMHAHCHparba
TepopusMma. Te IpeBeHTMBHe aKTMBHOCTM — pajbe M Mepe Cy yTBpheHe
BakehnM 3aKOHOM O cTIpeyaBamy ITpamba HOBIA M PMHAHCHPaha TepOPHU3MA.
[Ipe crymama Ha CHary OBOT 3aKOHAa IIPEBEHTMBHE Mepe 3a CIIpedaBarbe
Ipama HOBIIAa Oule Cy IMpomucaHe 3aKOHOM O CIIpedyaBaimy Iparma HOBLA U3
2005. rom/IHe.5

[IpeBeHTMBHE pajitbe U Mepe 3a CIIpedaBarbe Ipamba HOBLA U (PMHAH-
cupama TepopusMa IIpefysyuMajy inua HabpojaHa y oppembama wiaHa 4
ct. 1 u 2 3CITHOT (y gaspem tekcTy: 06BesHunnu). O6BE3HMIM CY YITITABHOM
HpuBpegHN Cy6jeKTU Koju 00aB/bajy JeNaTHOCT y (PUHAHCHUjCKOM CEKTOpY, a
Ipe cBera OaHKe.

O6Be3HNUIM pajitbe U Mepe 3a ClpedaBarbe U OTKpUBambe Mpama HOB-
1a n buHaHCKHpatba TepopusMa, mpemMa oxgpenbu urana 6 ctas 1 3CITHOT,
IpefysuMajy Ipe, y TOKY ¥ HaKOH Bpllela TPaHCaKIVje MM YCIIOCTaB/bakba
nocnoBHor ogHoca.” Oppen6om wraHa 6 craB 2 3CITHOT mpomucaho je
ma Te papme u Mepe, usMeby ocranor, o0yxBarajy: mo3HaBamwe CTPaHKe U
npaheme BbeHOT TOCTOBamwa (Y Ja/beM TEKCTY: II03HaBambe 1 Ipaheme cTpaH-
Ke), Kao U JocCTaB/bame MH(POpMalyja, IofaTaka 1 JOKyMeHTauuje YipaBu
3a CIpevaBarbe Mpara HOBIA (y /la/beM TeKcTy: Yipasa).®

O6aBese Koje Cy IpONMUCKMA O CIpeYaBamy Ipama HOBIIA HAMETHYTE
00Be3HMIIMA HUCY jemHOcTaBHe. OOBE3HMIV CY JIMIIA U3 IIPUBATHOT CEKTO-
pa ¥ OHU 00aBJbajy AEATHOCT paju cTHLama fobutu. OHM HeMajy MHTepec
fla IPWINKOM 06aB/bamba JeTaTHOCTY Bpllle KOMIUIMKOBAaHe pajiibe U Mepe 3a
clipevyaBame Ipama HoBlja. HanpoTus, Te pajilbe 1 Mepe OTeXXaBajy HIUXOBO
HIOC/IOBabeE.

4 3aKoH 0 CripeyaBamy Iparba HOBL@A 1 uHaHCHpamba Tepopusma (Crywbenu inachux PC,
6p. 20/09, 72/09 u 91/10; game y pycHorama: 3CITHOT).

5  3akoH o cmpedyaBamy npama HoBua (Crayxbenu inachux PC, 6p. 107/05, 117/05 u 62/06;
mame y ¢pycnorama: Crapu 3CITH).

6  O6sesuuuu y cmucny 3CITHOT Hucy camo nmua y duHaHCHjcKOM cekTopy, Beh cy To 1
ozmpebenn cy6jextn Ban dunancujckor cexropa. Bug. 3CITHOT, ur. 4.

7 Tpancakiuja mpefcrasmba, y cmucny 4 3. tad. 5 S3CIIHOT, npujem, naBame, 3ameny,
JyBabe, pacloarame Wi APyro MOCTYIame ca MMOBMHOM KOX o6BesHuka. Ca gpyre
CTpaHe, IIOCJIOBHM ONHOC, y cMucty Wi. 3 tad. 14 3CITHOT, mpencrasmpa ogHoc usMehy
CTpaHKe 1 0OBE3HMKA 3aCHOBAH Ha YTOBOPY Y Be3) ca BpIIEHEM [eaTHOCTU 0OBe3HU-
Ka, 3 KOjU Ce Y TPeHYTKY yCIIOCTaB/bamba odeKyje aa he Tpajatu.

8  Crpanxka je, y cMucny wi. 3 tad. 4 3CITHOT, ¢pusndko nuiie, Npefy3eTHUK, WX IPABHO
JuIie Koje BPIIM TPAHCAKIMjy MM YCIIOCTaB/ba IOCIOBHYU OFHOC ca 0O0Be3HUMKOM. Bup.
3CITH®T, un. 6 ct. 1 Tau. 1 n 2.
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Crora je 3aKOHOJaBall CAaHKI[MjOM 3alpeTiO OOBE3HUIIMA Y CITy4ajy
Ia He Npefy3NMajy pafilbe I Mepe 3a ClipedaBame mpama Hosa. 3CITHOT,
ucro xao n Crapu 3CIIH, cagpxu kasHeHe ofpenbe KojuMa je npensubeHo
ma he ce ob6BesHuny, y ogpehennm crydajeBuma, KasHUTYU 3a HPUBPESHU
IPeCTyII aKO He UCITYHaBajy JYXHOCTH yTBpleHe MpomnicyuMa o crpedaBamy
Ipama HOBLA ¥ (PMHAHCUpPama TepopusMa.

[TpuBpenHM CymoBM IPBOI M APYrOT CTeHeHa Cy KasHeHe oppernde
3CIIH®T n Crapor 3CIIH npuMmemnBany Ha Ha4MH KOjU HYje IPUXBAT/bUB
ca craHoBuuTa WwiaHa 34 YcraBa Pemy6muke Cpbuje (mame: Ycras), Kojum
ce jeM4M IpaBHAa CUTYPHOCT Y Ka3HeHOM IpaBy. IIpuBpennm cymosu cy y
CBOjOj IpaKcy, Ha IITeTy GaHaKa U OTOBOPHMUX JINIIA Y 6aHKaMa, IIOBPeyIn
Havesno ne bis in idem u Hadeno ob6aBe3He pPeTPOAKTUBHE IPUMEHe Oraxker
Ka3HEHOT 3aKOHa.

IT IBoCcTpyKO KaKibaBame 3a MCTU IPOIYCT

Opranu 3a Bplleme Haf30pa HaJ MIPUMEHOM IIPOINCa O CIpedaBamy
Ipama HOBLIA Off CTpaHe OOBe3HMKa, HaBeleHM Cy y wiany 82 craB 1
3CITHO®T. To je npe cBera Yupasa, anmu u Haponna 6anka Cp6uje (y gapem
texcry: HBC). HBC Bpumm Hapgsop Haj MpMMEHOM IPOIMNCAa O CIIpeYaBamby
Iparma HOBI[A Off CTpaHe OaHaka. 3aKOHOM 0 6aHKaMa je mpomucaHo fa HBC
BpIIM KOHTPOTY GOHUTETA, ajTM U 3aKOHUTOCTY TIOC/IOBatba 6aHaka.”

Ynanom 112 3akoHa o 6aHKama npomycaHo je fa HBC moxxe, y cnydajy
fla KOHTPOJIOM YTBPAM Jia je 6aHKa IMOCTyIaaa CYyIPOTHO IPOINCUMA, fid TOj
OaHIM M3peKHe HeKy off Mepa npenBubeHNx TMM wranom. !’ Onpen6om una-
Ha 113 3akona o 6ankama HBC je garo opnantheme 6aHuu fja, He3aBUCHO Of
npefy3uMama Mepa 13 IIPeTXOAHOT YIaHa, PelleheM U3peKHe HOBYaHY Ka3-
Hy Bucuse fo 500.000 eBpa y AMHapCKOj nporusspenHoctu'! (mro je BuIe
Off MaKCUMaJIHe Ka3He Koja ce Mo)ke uspehu nmpumeHoMm 3akoHa o IpUBpef-

9 3akoH o 6ankama (Cnysbenu inacnux PC, 6p. 107/05 n 91/10), €w1. 102 cT. 1.

10  To cy cnepehe mepe: ynyhname nmcmeHe ornomeHe, ynyhmsame HaloOrojlaBHOT IIMCMA,
U3pHIalbe HajIora 1 Mepa 3a OTK/Iamambe YTBPHeHMX HeIPaBITHOCTY, yBODeme IPUHY-
He yIpaBe U ofysuMame fossose 3a paj. HBC he jenny op Habpojanux mMepa nzabpatn
Y 3aBMCHOCTH Off Te)XMHe YTBphHeHUX HeNpaBIIHOCTHU, IOKa3aHe CIPEMHOCTY M CIIO-
cobHOCTU OpraHa 6aHKe [ja OTKJIOHN YTBpDeHe HelIPaBMIHOCTI 1 CTelleHa KojuM GaHKa
yrpoxkaBa GUHAHCHUjCKY AUCHUIINHY 1 HeCMeTaHO QYHKI[VIOHICatbe 6aHKapCKOT CUCTe-
Ma.

11  Oppen6om wrana 113 cras 2 3akoHa 0 6aHKaMa IIPOIICAHO je a PelleneM O U3PULAbY
HouaHe kasHe HBC 6aHIy n3pude HOBYaHY KasHY KoOja He MoXKe 6utu Mama o 1% Hu
Beha off 5% NpomMcaHOT HOBYAHOT Jela OCHMBAUKOT KanmTana 6anke. Opxpenbom dma-
Ha 12 craB 3 3akoHa 0 6aHKaMa je IPOIMCAHO Ja HOBYAHU €0 OCHMBAYKOT KaIuTasa
6aHKe He MOke 6uTy Mamwu of 10.000.000 eBpa y [MHAPCKO] MPOTUBBPEFHOCTY TIpeMa
3BAaHMYHOM KYpPCy Ha JlaH yIuiate. VI3 oBora mpousuiasu fia je paclioH HOBYaHe KasHe
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HUM l'IpeCTYI'II/IMa).12 HBC TaKObe MO>X€ HOBYaHO Ka3HUTU U YIaHa yIIpaB-

HOT of6opa mIu U3BpIIHOT ofbopa 6aHKe. MaKCUMaIHM M3HOC KOjU Ta HOB-
JyaHa Ka3Ha MoxXe flocTuhy jemHak je 30Mpy ABaHaeCT MeCEYHMX 3apajia Koje
je KaKIbeH! YWIaH YIPAaBHOI, OHOCHO M3BPIIHOL, 0f160pa 6aHKe OCTBapUBao
IO J1aHa JIOHOIIEeHA pelleha O HOBYAHO] Ka3HIL.

HBC ce y cBojoj npakcu Huje y3apKaBaia of IpuMeHe 4iaHa 113 3a-
KOHa 0 6aHKaMa U M3pUIlakba HOBYAHMX KAa3HU Yy YIpaBHOM HocTynky. Ha-
npotus, HBC je oBaj 4ran mmpoko npuMemnBaa, Te je ’beTOBOM IIPUMEHOM
0aHKaMa ¥ YWIaHOBMMA M3BPIIHOT WIN YIPaBHOT off6opa OGaHaka, M3puiana
HOBYaHE Ka3He 3a MOBPe/ly PasIMuMUTUX IPOINCA.

HBC je kaxmwaBanta 6aHke (M WIaHOBe BHUXOBUX OpraHa yIpaB/bamba)
u 360r mpomycra 6aHaka fia yTBpAe MAEHTUTET CTBAPHOI BIACHMKA CTPaH-
ke (OJHOCHO Ja yTBpfie MJEHTUTET M Koje uMa oppeheHm mporeHar
ydemha y kammrany cTpaHke), Kao 1 300r IpomycTa fa obaBecTu YipaBy
0 TpaHCakIMjaMa 3a Koje IoCToju obaBe3a IpMjaB/buBama (TOTOBUMHCKE
TpaHcaKuMje BpegHoCcTH of, 15.000 eBpa min Buile, ¥ TpaHCaKLMje 3a Koje ce
CyMIba Ja Cy Y Be3U ca MparbeM HOBIIA MM (pMHAHCHpPameM TepopuaMa).'?

Hakon mto HBC uspexne HOBYaHy Ka3Hy 1 0 ToMe obaBecTu Yipa-
BY, Ip>)KaBHY OpraHy 61 mpoTuB OGaHKe ¥ OJTOBOPHMX /ML Y OaHIW, IO-
KpeTalu NOCTYNAaK 3a NpuBpesHM npectyn. Hagnexxnu jaBHM Ty>Kmony cy
IPVUBPENHNM CYHOBUMA HOJHOCWIN ONTY>KHe IpefjIore, KojuM ce 6aHaKMa,
U 4JAHOBMMA UXOBUX OpraHa yIpaB/baiba, CTaB/bajy Ha TepeT UCTU IIpo-
nyctu 360r kojux cy Beh kaxxmenu op crpane HBC. ITpuBpenun cynosu cy,
nax, y TUM MOCTYIIIMMA U3PULIA/IN KasHe 3a PUBPEHE MPECTyTIE.

kojy HBC mosxe uspehu 6anun ox 10.000 eBpa 5o 500.000 eBpa, CBe y [UMHAPCKO] IPTUB-
BPEHOCTH.

12 3akoH o npuBpenuuM npecrymuma (Caysxbenu nuciii COPJ, 6p. 4/77, 36/77, 14/85, 74/87,
57/89 u 3/90 u Cnyxc6enu nuciti CPJ, 6p. 27/92, 24/94, 28/96 u 64/01 u Cnysmbenu inac-
Hux PC, 6poj 101/05; name y ¢pycHoTama: 3OIIII). Ynanom 118 3OIIII je mponucano: ga
HajMarba Mepa HOBYaHe KasHe KOja ce MOXKe ITPOIMCATH 3a IPpaBHo /e usHocu 10.000
muHapa, a HajBeha 3.000.000 nmHapa (ctaB 1), Kao M fa ce BUCMHA HOBYaHe KasHe 3a
MIPABHO JINIIE MOXXe IPOMICATH M 'y CPasMepPY Ca BUCMHOM y4YMI>€HE HITETE, HEM3BPIIECHE
ob6aBese WM BPeTHOCTY pobe MK Apyre CTBapy Koja je MpeMeT IPUBPENHOT MPecTy-
I1a, Y KOM C/Ty4ajy Hajeha Mepa HoBYaHe KagHe MOXe OUTH IO [BaJeCeTOCTPYKOT U3HO-
ca yuumeHe LITeTe, HeM3BplileHe o6aBese MM BPEGHOCTH pobe WM [pyre CTBapy Koja
je mpemmeT nmpuspenHor npecryna (ctas 2). IIpema wiany 25 3OIIIT 3a Buie npuspen-
HYX NIPECTyIIa YYNIbEHNX Y CTUIAjy jefMHCTBEHA Ka3Ha IpefcTaB/ba 30Up MOjefHaqHO
yTBpheHNX KasHM, ¢ TUM IITO jeAMHCTBEHA Ka3Ha He MOXKe Ipehn JBOCTpyKM M3HOC 3a-
KOHCKe Mepe KasHe.

13 Opranu ynpas/bama 6aHKOM cy, TpeMa wiaHy 70 ctaB 1 3akoHa o 6aHKaMa, YIIpaBHU 1
U3BPIIHY OFOO0D.

14 Yumwenniy fa 6aHka Moxe fia Oyze /jBa MyTa Ka)KibeHa 3a MCTY HENPaBUIHOCT, jeTHOM
ox crpane HBC npumMenom wiaHa 113 3akoHa 0 6aHKaMa, a jeTHOM Off CTpaHe IPUBpef-
HOT Cy7ia, 3BaHMYHO je KoHcTaToBao 1 caM Iyesepuep HEC. Hanme, y fonucy Iysepne-
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OBakBO IOCTyIame PUBPEIHNX CY/I0BA je IPOTUBHO Haueny ne bis in
idem, 360r Yera Huje IPUXBAT/BVMBO Ca CTAHOBUIITA 3aIITUTE CyOjeKTUBHUX
npaBa 3ajeMueHux YcraBoM. Oppen6oMm unaHa 34 cras 4 Ycrasa yTBpheHo
je la HUKO He MO>Ke OMTY TOeH, HUTM Ka)XXIbeH 3a KPUBUYHO JIeNO 3a Koje
je Beh mpaBHOCHa)XHO ocyheH 1 fa ucTuM 3abpaHama mnopajexe Bobhemwe 10-
CTyIIKa 3a HEKO JIpyro KaXmwuBo feno. IIpaBo fma ce He 6yme ocyben mm
KaKIbeH JIBa ITyTa y MCTOj CTBApPY 3ajeMYeHo je M ofipe0oM dnaHa 4 cTaB
1 ITpoTtokona 7 y3 EBpONCKY KOHBEHIIMjy 3a 3alUTUTY J/bYACKUX IIpaBa U
ocHOBHUX cnobopia (y mamem Tekcry: [Iporokon 7).1°

IIpuBpenuun cyn y beorpapy je, mpummkoMm foHowema npecype IIk.
336/11 op 29. oxTo6pa 2012. ropMHe MCIPABHO KOHCTATOBAO Jid ,,yCTaBHO
Hadeso ne bis in idem mpencTaB/ba jemHY Off OCHOBHMX rapaHIMja IIpaBa Ha
IpaBUYHO Cyhemwe y KpMBIYHOM MOCTYIIKY, KA0 U JIa Ce OMHOCK U Ha IIPaBUd-
HO cyheme y IpekpIIajHOM ¥ NPUBPENHO-Ka3HEHOM IOCTYNKY . Mehyrtum,
Taj CyJi je OIleHMO /la Ce ,0BO Haye/o He OHOCU Ha M3peYeHYy HOBYAHY Ka3HY
ox crpane HEC noBogom ucror gorabaja y ynpaBHOM mOCTYTIKy .

Ca oBakBoM onieHoM IIpuBpenHor cyma y beorpany ce He Moxemo cro-
XuTu. YcTaBHa ofipefi6a o Haveny ne bis in idem He OTHOCY Ce UCK/BYYUBO
Ha KpUBUYHU IIOCTYIAaK ¥ KPUBUYHA Jena, Beh u Ha cBe ocTazie MOCTYIKe
y KojuMa ce m3pude KasHa. OBa ofper6a YcraBa 3abpamyje Bohemwe Hekor
Ka3HEeHOT IOCTYIKA M KaXKibaBame JIMIa Koje je 3a UCTO Jieno Beh KaKmbeHo
y apyroMm moctynky. O Kojoj je BpCTU IIOCTYIIKAa ped U KOjU Jp>KaBHU Op-
TaH M3pMye KasHy IOTIYHO je MpeIeBaHTHO. YKOIMKO Ce IOCTYMaK Ipeq
jelHUM [p>KaBHUM OpPTraHOM OKOHYa ME€POM KOja MMa IIeHa/lHU KapakTep,
APYTU [p>KaBHY OpraH He Moxe uspehu kasHy 3a ucry paamy. [Ipema Tome,
OKOJIHOCT Jia je 6aHIV (V1M WIaHy YIPaBHOT WIM U3BPLIHOT ofbopa 6aHke)
panuje kasHy uspekna HbBC, a He Heku opraH cyzncke BIacTy, He UCK/bydyje
npuMeHy oppenbe wiaHa 34 craB 4 YcraBa. [IpumeHy oBe ycTaBHe ofipeni-
Oe He MCK/bYYyje HM OKOMHOCT Ja je pellierme 0 Kaxmasawy HBC uspeue-
HO IIPVMMEHOM IIpaBIIa YIIPaBHOT IIOCTYIIKA, a He IIPYMEHOM IIPOINCca KOju
ypebyjy kpuBM4HY, IpeKpIIajHy, WIN IIOCTYIIAK 3a IPUBPENHN IPECTYIL

ITpuspenuu cyn y beorpany je unTupany HOTpellHy OLjeHY MOKYIIAO0
Ia MOTKpeny M mosmpameM Ha IIporokon 7. Ilpema Ilpuspennom cymy y

pa HBC 6p. IV/3-1857/08 ox 5. jyna 2008. rogute, ynyhenom munucrpy dunancuja,
KOHCTaTyje ce ,,[ja Cy HoBYaHe Ka3He Koje ce MOry uspehy 6aHKaMa I WIaHOBYMMA yIIpaB-
HOT 1 M3BpIIHOT Of60pa, mo 3aKoHy o GaHKaMma 3HaTHO Behe Of OHMX KOje ce MOTY
uspehn no 3OIIII, Te ma UCTO nuLle MOXKe OUTY KOKIEHO U IIO jeTHOM U IO IPYroM
3aKOHY 32 MCTY HeIPaBIIHOCT .

15 IIpema 0BOj ofpen6u HUKOME Ce He MOXKe IIOHOBO CY[JUTY HUTY Ce MO)Ke IOHOBO Ka3HMI-
TV Y KPYBUYHOM IIOCTYTIKY Y Ha/JIKHOCTH JICTe ApKaBe 3a Jieno 36or Kora je Beh 6mo
HpaBHOCHAXHO ocyheH mnn ocob6obeH y ckafy ca 3aKOHOM ¥ KPUBIYHUM HOCTYIIKOM
Te [pXKaBe.
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Beorpapy ,,ynpaBHM IOCTYIIaK Ce He MOYKEe ITOIBECTH TIOJ T10jaM ,,KPMBUYHO
u3 wiaHa 4 ITporokona 7 IlpuBpennu cyn y Beorpany je oBakBuM cTaBoM
II0Ka3a0 HEJOIYCTMBO BE/IMKM CTelleH Hello3HaBamwa EBpolicke KoHBeHIuje
3a 3aIITUTY JbYACKUX IIpaBa M OCHOBHMX crnobopa u npakce EBpornckor cyna
3a Jpyfcka mpasa (eHrn. European court for human rights, y mabeM TeKCTy:
ECHR).

ITpecyna ECHR y npenmery Ipagumniep dpoitius Aycitipuje je moHeTa
IIOBOJIOM IIPEZCTaBKe Y KOjoj je IOHOCI AL, 13Mely ocTaor, ncTakao u mo-
Bpeny wiaHa 4 IIpotokona 7. [logHocuan je mpey HalMOHAIHUM CY[OM 0110
ocybeH 3a KpMBWYHO [Ie€7I0, a7V MY je U yIIpaBHU OpraH M3peKao KasHy. ,,I1o-
IITO Cy 06e OmTyKe IIPOMCTEK/Ie M3 MCTOT IOHAIlama MOJHOCKOLA, TOo he
pehn fa cy moHeTe Ha OCHOBY MCTOT YnbeHNYHOr cTama, ECHR je yTBpmmo
nospeny 4wiaHa 4 CefiMor JOfaTHOT IPOTOKO/A Y3 KoHBeH1M]y. [logHocuan
npepcTaBke je 6uo aBa myTa ocybheH 3a jemHo ucTo memo. OKOMHOCT WITO je
jemHy oCyy JOHeO yIpaBHU opraH Huje 6uma onf 3Hauaja”'®

Taxobe, ECHR je u y npenmery 3noiliykun tipoitiué Pycuje yTBpauo
noBpeny wiaHa 4 IIpoTokona 7, 360r Tora LITO je MOFHOCHUIIAL, IIPENCTaB-
Ke 6110 Ka)XXIbeH Yy YIPaBHOM IOCTYIIKY, @ HAKOH TOTa M Y IIOCTYIIKY IIpef
cymoM. ECHR je y ToM npeaMeTy KOHCTaTOBao fia je ,IIPUCTYII, KOjy Har/la-
IIaBa NMPaBHO O3HAYaBaIbe [iBa Jlefla IPEBMIIE PECTPUMKTUBAH y OHOCY Ha
IpaBa II0jefVHIa, jep aKo ce CyJ OrpaHNYM Ha yTBpheme Jja je /muie KasHe-
HO TOIEHO 32 Jle7la KOja Cy pas/aNuuTO pasBpCTaHa, Tala ce U3JIaKe PUSUKY
ma he moBpeauTH jeMcTBO canpkaHo y umany 4 IIporokona 7“!7 ECHR je
360r TOra ,,3ay3eo CTaHOBMIITE Jja ce WwiaH 4 IIpoTokona 7 Mopa TymMaunTu
Ha Ha4YMH KOju 3abpamyje Ka3HEeHM IIPOTOH mau cybheme 3a ipyro fieno yko-
JIMKO OHO IPOM3WIA3M M3 MCTUX YMIbeHMIA WM YMbeHNIa Koje Cy y 6utn

ucre 8

ITomenyTU 4aH JOIYHCKOT IPOTOKO/A Y3 EBPOIICKY KOHBEHIIN]jY, Kao
u cTaB 4 4naHa 34 YcraBa, OFHOCHK Ceé Ha MICTOBETHOCT YMILEHMYHOT CTarba
Ha OCHOBY KOra ce M3pude Ka3Ha, a He Ha MICTOBETHOCT OpraHa Koju KasHy
u3puye, IOCTYIIKAa Y KOMe Ce KasHa M3pude, HM U3BOPa MaTepyjalHOT Ipa-
Ba Ha OCHOBY Kora ce KasHa uspude. Benmuko Behe ECHR je ,nmporymaunio
oppen6y wirana 4 Cenmor mporokona y 82. maparpady npecyne 370yKuH
TaKo Jla Cé OJHOCU Ha VICTOBETHOCT 4MIbeHMIIA KOoja JOBOZE [0 ocyze. 360r
TOTa je jefIHOIIaCHO M3PeK/IO NMOCTOojame noBpefie WwiaHa 4 CegMor 1ofaTHOT
npotoxoma“
16 [paromy6 ITonosuh, Espoiicko ipaso wygckux tipasa, beorpan, 2012, ctp. 275.

17 Iwutar npeyser us npecyse ECHR Mapectu npotus Xpsarcke ox 23. jyna 2009. rofune,
amukanuja 6p. 55759/07, BocTynHoO Ha appecu: http://slieme.usud/prakES.nsf/Praksa/87
FBF5009E7EBC4EC1257370002A3E9B, 18.1.2013.

18  Ibidem.
19 [.Ilonoswuh, Has. geno, cTp. 276.
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Hecniopho je na HoB4yaHa kasHa kojy HBC mspexkne npuMmenom umrana
113 3akoHa o 6aHKama uMa KasHeHM KapakTtep. C 003upM Ha HeH HasuB U
eHy BUCUHY TO je oumrenno.”’ Crora 6aHKa U WIaH OpraHa yIpaB/barba
6ankoM, kojuma je HBC n3pexia HoByaHy KasHy 300r Ipomycra aa o6aBecte
YnpaBy o TpaHcakujaMa 1 IIPOIYCTa fla YTBPJE UIEHTUTET CTBAPHOT B/lac-
HMKa CTPaHKe IIPaBHOT JIMI[A, He CMejy OMTH KaKIeHM 32 VICTe IPOITYCTe Of
CTpaHe IPUBPEITHOT CyHa.

III IToBpena npaBuia 0 06aBe3HOj PeTPOAKTUBHOj MPMMEHN
01a)ker Ka3HEHOT IPOMICA

YcraBom 13 2006. rofyHe IpaBuIo 0 06aBe3HOj PeTPOAKTUBHO] ITpUMe-
H 671a)KeT Ka3HEeHOT ITPOIINCa Y3AUTHYTO je Ha HUBO ycTaBHOT npasa. Onpen-
6oM wiaHa 34 craB 2 YcraBa yTBpheHo je ma ce kasHe oppebyjy npema mpo-
IICY KOjU je BAXMO Y BPeMe KaJja je [IeNI0 YIMIbEeHO, M3Y3€B Kaja je KaCHUjI
HPOIIVC NMOBOJ/BHUjM 3a yumHyona. Yian 45 3OIIII mpepsuba ncro. Haume,
IIpeMa OBOM Y/IaHy Ha YYMHMOLIA IPUBPENHOL NPECTyIIa IPUMeIbYjy ce Ipo-
IVICY KOjUI Cy BOXWIM y BpeMe M3BpIlerba MPUBPENHOr IpecTymna (cras 1),
a/IMt aKo je MOC/Ie U3BPIIeha IPUBPENHOT IPECTYIIA IIPOINC USMEEH jETHOM
VI BHUIIE ITyTa, MpuMeHnhe ce Mpomuc Koju je 6maxky 3a yumHuona (CTaB
2). IlpaBua o BpeMeHCKOM BaKely KPMBIYHOT 3aKOHOJABCTBA, CafipyKaHa y
yiaHy 5 cT. 1 u 2 KpuBMYHOT 3aKOHMKA, Cy CYIITUHCKY MJIEHTUYHA.

Hamra gpxaBa je on cenrem6pa 2001. ropyHe JOHeNma TPYU IOTIYHO
HOBA 3aKOHa O CIIpeYaBalby IIpaba HOBIA, a CBAKM Off IbMX j€, IIpe MPecTaHKa
Ba)KeHa, NPeTpPIIe0 HEeKOIMKO M3MeHa. 300r Tora ce HelIaBajo Aa ce 3aKOH
HOCTIe M3BpIIeka MPUBPENHOT NPecTyna 13 o6/MacTy CIpedyaBama Iparmba
HOBIIA, a IIpe NPaBHOCHA)XHOCTY IIpecyjie, M3MEHM He CaMO je[HOM, Hero
BUIIIE ITyTa.

Y Teopmju KasHEHOT IIpaBa HIjé CIIOPHO ,Jia C€ IPWIMKOM IIpOILieHe
fla JIU je HeKU 3aKOH Ormaxy ysumajy y o63up u Mebysakonu (MHTepUMHM
3aKOHM), Tj. 3aKOHM KOjJ Cy BaKIIN IOC/Ie 3aKOHAa KOji je BaKMO y Bpe-
Me M3BpIerba NeNa, a Ipe 3aKOHa Koju je Baxkuo y Bpeme cybema“?! Cymmja
Coma MaHnojnosuh, npencegurk KpuBuyHoOr opie/bera AmeNTaIyioHOT Cyfa
y Beorpany, cmarpa ga he ce y cnyuajy ,fia je jeman 3akoH BaXuo y Bpe-
Me M3BpIIema JIeNa, a APYTu Y BpeMe cyhema, a n3mely mux jom jeman nmm
BUIIIE 3aKOHA (...), IPUMEeHBUBATY OHaj 3aKOH KOjU je HajOmaky 3a YYMHUOLa,
nmaxe, ysumajyhu y 06sup u mehysakone“ > C 063upom j1a cy ofpenbe wa-

20 Y jemnom cnyuyajy, HBC je mpuMeHoM wiaHa 113 3akoHa o 6aHKaMa, QU3MYKOM JIVILY
M3peK/Ia KasHy off yak 3.128.000 nunapa.

21 3opan CrojaHoBuh, Kpusuuro iipaso ouwiiiu neo, 11. uspame, beorpag, 2005, ctp. 86.

22 Coma Manojnosuh, ,BpemeHcKo Bakere KPUBUYHOT 3aKOHOHABCTBA, Busnitien Aiiena-
yuonoi cyga y Beoipagy, 6p. 1/2010.
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Ha 5 cT. 1 1 2 KpuBMYHOT 3aKOHMKA CYIITMHCKM MEHTUYHE ofpenbdama dia-
Ha 45 3OIIII, oBako Tpe6a MOCTYIUTY ¥ NPYINKOM IIpUMeHe MaTepyjaTHIX
IPOINMKCa O IPUBPEHUM IIPECTYNNMA.

3CITH®T, y cBojoj npBo6UTHOj Bepsuju objaB/beHoj 19. mapra 2009.
ropuHe y ,,Crnysx6enom rmacauky PCY 6poj 20/09, (koja je cTynmma Ha cHary
27. mapra 2009. roauHe) ,,IIPONNCAO je PUBPEFHO-IPECTYIIHY OATOBOPHOCT
NpaBHMX IUNa (...) @Iy je IMPOIYCTHO Aa Mpomuile ofipeiée 0 KaKmaBamwy
OJITOBOPHNX JTUIIA 32 TIPUBpEJIHE TIpecTyTe“ > 3akoHOMaBal] je HAKHA/IO U3-
BPILINMO M3MEHE, TAaKO ITO je 3aKOHOM O m3MeHama u pomnyHama 3CITHOT
o6jamenoM y ,,Cryxb6enom rmacauky PCY 6poj 72/09 (cTymmo Ha cHary
11. centembpa 2009. rofyHe) KasHOM 3a IPUBPENHM HPECTYI 3alPeTHo U
OZIrOBOPHMM (PU3MYKMM JIMIMMA. , ATM ce Y BpeMeHy Meby3akoHa umak pa-
AMIO O TIPYMeHN O7aXkeT 3aKOHA IO OKPMB/bEHOT IITO je BOAMIO 00ycTaBM

nocrymka.“**

[IpuBpenHM CyfoBU Cy, caMoO 3a BpeMe Bakewa MelysakoHa (mpBo-
ourtHe Bepsuje 3CITHDT), peTpoakTMBHO NpuUMemUBaIM Ofipende Omaxer
Ka3HEeHOT IIpomnuca. Y MpUBPeJHO-Ka3HEHUM IOCTYNIMMA, OKOHYaHNUM Ha-
KOH CTyIIama Ha cHary 3akoHa o usmeHaMa u sonyHama SCITHOT (Cryxbe-
Hu inacuux PC, 6poj 72/09), CymoBM HUCY NPUMEHMBAIM HajOIaX 1 IIPOIIIC
(3CTTH®T y cBojoj mpBo6MTHO] Bep3mju), Koju je 610 Ha cHas3u nsmelhy mana
KaJia je IpUBPEIHN IPeCTyIl Y4MibeH U AaHa npecybema. [IpuBpenun cypo-
BJ CY Ha OBaj HA4MH NOBEPAMIN 4YaH 34 cTaB 2 YcTaBa Ha IITETY OATOBOP-
HMX JIMIa y 6aHKaMa.

ITpuspennn anenaumonu cyp je y npecygu IIxx. 116/11 ox 6. ampuma
2011. roguHe M3HeO pasyore 300T KOjUX CMarpa fia HeMa MeCTa IPMMEHU
HajOMaXnX MaTepuja/HOLIPAaBHUX Ofpendu, Koje cy Baxwie maMmehy pmana
Kajia je IpUBpeIHM IIPECTYI yu4MibeH U faHa npecyhema. Y obpasnoxemy
OBe IIpecyfie ce HaBOJM Jia je CYJl ,Kao oBnanrheHn TyMad IpaBa, y HOCTYIKY
yTBphuBama IIpaBoOr 3Hayema IpaBHe HOpMe, KopycTehu mpuHIUI 1oTMY-
KOT TyMa4erha — pasyor allCypAHOCTH, HAlIA0 1A je TEKCT HOpMe KOjUM Huje
npensubeHo KaxmwaBamwe 1 opnaurheHor u oxroopHor auua (CryxbeHu
inacnux PC, 6poj 20/09 op 19. mapTa 2009. ropuHe) 6ecMucieH, 0631pom fja
jé yHyTap HOpMe YTBPAMO HeHY IIPOTUBPEYHOCT, KOja je 0 MUIbeY Cy/ia
pesynrar omaluke. Haume, CHOpHOM HOPMOM je y feny KojuM cy npensubene
CaHKIVje 3a Kpllelme pasIMIUTUX AMUCIO3MLUja NpenBuheHNx 3aKOHOM U
TO HOBYaHe KasHe 3a NPUBPEJHN MPECTYIl, 03Ha4eHO HOBYAHO Ka)KbaBambe
camo npaBHux mua. O63upom ga 3OIIIT npensuba jeguHCTBEHY OATOBOP-
HOCT IIPaBHMX U OATOBOPHMX JIMI[A, TO 6U OBy HOPMY YMHIIO 6ECMICIIEHOM.
Mmajyhu y Busy Hanpex MsHeTO CyJ je y OKBUPY CBOjUX OBjIalnhema Halao

23  MwummBoje Vkonuh, ,,OnroBOpHOCT NpuBpesHMX Cybjekara 3a IpUBpeERHe MpecTyIe,
IIpaso u tipuspega, 6p. 4-6/2010, cTp. 127.

24 Ibidem.
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Jla ce y KOHKPeTHOM C/Ty4ajy He pajy o 6/1aKeM 3aKOHY, Te Jia Tpeba mpume-
HUTY TIPUHIMI JIOTVYKOT TyMadera, a M30CTaB/beHO KaXKibaBambe OAr0BOp-
HOT JIMIIa CXBAaTUTYU KaO OMAIIKY",

Hutupann pasmosu IlpuBpenHor amenanyoHOr Cyfa Cy HeIpUXBar-
JbUBY Ca CTAHOBIITA 3aIITHUTE YCTABOM 3ajeMuyeHNX IpaBa. OBakBO 00pasio-
JKeIbe je IIPOTUBHO IPaBuIy 0 00aBe3HOj peTPOAKTUBHO] IpUMeHN Oyaxcer
Ka3HEHOT MPOINCA, aly ¥ Hadelny 3aKOHUTOCTY — BPXOBHOM IIPMHIUITY Ka3-
HEHOT IIpaBa.

Mumpewa cmo ga IlpmBpenHM amemauyoHM Cyz OBJie HMje IIOCTY-
nmo ,kao opnamhenn tymau mpasa‘, Beh kao HeoBmamheHn kpearop Kas-
HeHe oppen6e. IlpuBpenHM amemanMoHM CyH je OBakKBUM TyMadermbeM,
HeoBnamheHo, IIyTeM aHAJIOTYje, CTBOPMO Ka3HEeHY ofpendy 3a OATrOBOPHO
nulle y IpaBHOM 1MIYy. 3aKoHopaBal je y MapTy 2009. ropuHe, IpUINKOM
noHomewa 3CITHOT, 3ancra Hanpasuo MpaBHy IPasHUHY jep je MpeaBUieo
ma he ce 3a mpuBpegHM NMpeCcTyN Ka3HUTU CaMo NPABHO JINIIE, a He ¥ Ofiro-
BOpHO ¢m3nuko nuie. Moryhe je u fa je nsocrappame KaKmbaBamba OfrO-
BOPHOT JIM1]a y IPAaBHOM JIMILy MOC/IeAnIa oMamke. MehyTum, Hu y oBakBoj
CUTYallMjU CYJ, He CM€é KPEaTMBHOM aHAJIOTMjOM Jla CTBOPU Ka3HEHY Ofipei-
oy.

»CTBapame IIpaBa ITyTeM aHaJOTMje Be3aHO je 3a IMUTame MPaBHUX
npasHyHa. MehyTuM, kaga je ped o KpMBMYHOM 3aKOHY Mopa ce mohu op
TOra Jla IIpaBHe IpasHMHE He IIOCTOje, [ja ¥ OHJA Kajla je ped O OuuIJIe[-
HOM IIPOITyCTY 3aKOHOJABIIA He IIOCTOje IpaBHe IpasHMHe Koje Om 6110
J03BO/bEHO ToNyHaBaT. OBO 3aTO IITO, 3a PAa3/NUKY Off APYTUX IpaHa Ipa-
B3, Y KPMBUYHOM IIpaBy BaX! CTPOrO Haye/lo 3aKOHMTOCTU. Ma KOIMKO
OMIO0 OIpaBaHO HEKO IIOHAIame MPeABUIETH Kao KPMBUYHO MIETI0, TUM
pe IITO je CIMYHO TOHaIame Beh nmpensubeHo kao KpUBMYHO fAeno, TO 61
IpeCcTaB/bao Kpllemhe Haueaa 3akoHUTOCTH. C 003MpoM Jia je cTBapame
KPUBUYHOT IIpaBa IIyTeM aHa/IoTyje Y OMPEKTHO] CYIPOTHOCTHU Ca HadyelIoM
3aKOHMTOCTH KOje je y3EMTHYTO Ha paHT BPXOBHOI IpMHIMIA KPUBIMYHOT
IpaBa, JaHacC je HeCIIOPHO Jja je KpeaTUBHA aHa/lOruja y KPUMBUYHOM IIPaBy
sabpamena.“?> CBe HaIpey HABEIEHO BAXM mutatis mutandis 3a IeNOKYIHO
Ka3HEeHO IIPaBo, I1a U 3a NpaBO NpUBpeNHMX npectyna. Haueno neramurera
je BpXOBHU IIPVMHINII Ka3HEHOT NpaBa. YCTaBHO jeMCTBO IIPaBHE CUTYPHOCTH
HUje OrpaHMYeHO caMO Ha KPMBMYHO IIPAaBO M KpuBM4YHA Jena. IIpaBo Ha
IIpaBHY CUTYPHOCT je 4IaHOM 34 YcTaBa IPOLIMPEHO Ha CBa Jiefa 3a Koja ce
Moxe uspehu xasHa.

CymoBu cy KaXmaBanu OATOBOPHA /ylja y 6aHKaMa 3a IpUBpeSHE
npecTyne u3 06/1acTu CIpedyaBama Ipama HOBIA, MAKO Cy Ofpenide 3aKoHa,
Koje cy Bakuae usMely maHa Kaja je MpecTyn yuMibeH M JlaHAa JOHOIIEHha

25 3. Crojanosuh, Has. geno, cTp. 63.
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npecyne, npensubane ga he ce xasuutu jenmHo npasBHO uie. IlpuBpenHn
CYHOBHU CY, OBAaKBMM BOJIYHTAPUCTUYKUM IIOCTyNabeM, IPeKpIININ Hadyello
nullum crimen sine lege. Ca cTaHOBMIITe Have/Ia IIPaBHe CUTYPHOCTH OBAKBO
HOCTYyTakbe CyAoBa Huje IpUXBaT/p1BoO. Takohe cMaTpamo ma cy npuBpenHn
CYIOBM IIOCTYIIA/N HETOCTEHO, jep CY 3a BpeMe Baxkera MehysakoHa, mpBo-
outne Bepsuje 3CITHOT, peTpoakTBHO mpuMemuBanu 61axe ogpende Tor
3aKOHa, la 01 HaKOH CTymama Ha CHary 3akoHa O M3MeHaMa J JOIyHaMma
3CITHOT (Cnysmcberu inacnux PC, 6p. 72/09) onennmm fa cy 6maxxe ogpenode
MebysakoHa 6ecMucrieHe.

IV 3akpyyak

ITpeBeHuyja mpama HOBLA U (PUHAHCUPAbA TEPOPU3MA je HECYMIbIBO
JIETUTMHU IIWb KOjI Ap>KaBa TeXU Jja mocturue. Mehytum, pagy octBapema
OBOT I[M/ba IP>)KaBHU OpTaHU He cMe]jy fia MOBpefie IIpaBO Ha MPaBHY CUTYpP-
HOCT y Ka3HEHOM IIpaBy yTBpheHo wiaHoM 34 YcTaBa, Ha ITeTy 6aHaka u
OZITOBOPHUX /IMIja y 6aHKaMa.

YKonmko 6aHKa IPOITYCTH fla USBPIIYM HEKy CBOjy o6aBe3y yTBpheHy
IpOMNUCUMa O CIIpeyaBaiby Ipama HOBILA, je[THOM Ka3HOM ce Ha Ty OaHKY,
Kao ¥ Ha ocTajie 6aHKe, MOXKe YTUIATY Ja Ce TaKaB IPOIyCT He noHOBU. He
MIOCTOj¥ JIETUTUMAH LIM/b KOjU MO>Ke OIIpaBJaTH fa pasINIUTH Ap>KaBHU Op-
rauyt (HBC u npuspeguy cyn) 6aHIV U3PEeKHY ABe Ka3He 3a MCTY HEellpaBUI-
HocT. IToTnyHO je HelenmMcxXofHO Aa Cyf, y IPUBPEHO-Ka3HEHOM MOCTYIIKY
U3peKHe HOBYAHY Ka3Hy OaHIM M YIaHy OpraHa ylpas/bama O0aHKe, KOjU CY
MPeTXOJHO KaXieHu ofi cTpane HBC, HapounTo ako je HOBYaHa Ka3Ha 13-
pedena ox crpane HEC panexo Beha off kasHe Koja ce Moxe uspehnu 3a npu-
BpenHM npectyn. CMaTpaMo fa Cy IpUBPEeSHNU CYIOB) Ha IITeTy 6aHaKa IO-
Bpenum oapendy wiaHa 34 cras 4 YcraBa u wiaH 4 IIporokona 7.

Oppenba unana 34 craB 2 YcraBa, kao u wian 45 3OIII u unan 5
KpuBUYHOr 3aKOHNMKA, Ha/JQXXy PeTPOAKTMBHY IIPUMEHY Ka3HEHOT IIPOIIN-
ca KOji je TIOBOJBHMjU 3@ YYMHMOLA. AKO Cy IIPOIVCHU OMIM MeHaHM BUIIe
IyTa, IPVIMKOM IpOLieHe KOjU je IPOIMC HajOMaXky 3a YYMHUOLA, Y3UMajy
ce y 003up u mponucu Koju ¢y Baxunu y mehyBpemeny — usmely nsppuierma
npectyna u gaHa npecybema. IIpemMa ToMe, Ha OAroBOpHa QMU3NMUKA JINIIA,
Kao Hajomaxu npomuc, Tpeba npumenntu 3CITHOT y tekcty o6jaB/peHOM
y »Cnyxx6eHom rmacauky PC“ 6poj 20/09, 3aro mro Taj mpommc Huje
npenBubao kaxmwaBambe OATOBOPHIX JINIIA Y IPAaBHOM JINILY.

Moryhe je ma cprmckm 3akoHOpaBall ycief IPOIYCTa, Y IPBOOUTHOM
tekcTy 3CIIHOT Huje npepsumeo Kaxmwabame OATOBOPHMX JIMIA Y IIpaB-
HOM jmiy. MebyTum, Taj eBeHTya/IHM IpPOIYCT 3aKOHOMABIA He CMe M3as-
BaTK NpaBHY HecurypHocT. CTBapame KasHeHe ofipefiOe 3a (U3MYKO JIuile
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Ofl CTpaHe Cy/ja, MaKO 3aKOH IIpomiucyje fa he ce KasHMTM caMO IpaBHO
Nnie, IPOTUBAHO je paBuny nulla poena sine lege stricta, ogHOCHO 3abpaHn
CTBapama Ka3HEeHOT IIpaBa ITyTeM aHaJIoTuje.

JIpxaBa MMa ImpaBo Aa mpuMopa OaHKe fla BpIlle IPEBEHTUBHE pajiibe
U Mepe pajiul CIpedyaBamba Ipama HOBIA U (UHaHCUpama Tepopusma. Cro-
ra je IpONNCHUBambe IPUBPENHUX IPECTyNa 3a HENUCIyHhaBambe MTY>KHOCTU
yTBpheHux mpomucuma o cipedaBamy Ipama HOBIA TeruTuMHO. [Ipuspen-
HJ CYIOBM, IIPU/IMKOM IIpUMeHe Ka3HeHMX ofpefada IpoIica O ClIpedaBamy
Ipama HOBIIA TeXXe Jla OCTBApe JIETUTYMHY LW/b TUX ofpenada. Mehytum, cy-
TOBMY U TaJla MOPAjy Aa IOLITYjy OrpaHnYerba yTBpheHa ycTaBHIM ofpendama
0 TPaBHOj CUTYPHOCTH y Ka3HEHOM IipaBy. [IpuBpenHu cymosu, a mmpe cBUX
IIpuBpennu cyn y beorpapy u IlpuBpennu anenanuonu Cyf, y AOCafalliboj
IIpaKCyU HUCY INOLITOBAIM OBa orpaHmdema yrBphena YcraBom. Crora je
NOTpebOHO fla IpecTaHy ca OBAaKBOM IIpakcoM. baHKe M OfTOBOpHaA /MIA Y
6aHKaMa MOTy OMTH KaKibaBaHa 3a IIPUBpeHe IpecTyIle, npeasubene mpo-
HJICUIMa O CIpeYaBamy Nparma HOBIA U (PUHAHCUPaba TEPOPU3MA, CaMO aKO
ce TMMe He KpIIJ HadesIo IIpaBHE CUTYPHOCTY Y Ka3HEHOM IIpaBy yTBpheHO
4YIaHOM 34 YcraBa.

Milo§ RADOVANOVIC
Legal Advisor in “MARFIN BANK” JSC Belgrade

LEGAL UNCERTAINTY OF BANKS FOR
COMMERCIAL OFFENCES FROM THE LAW
ON MONEY LAUNDERING AND TERRORIST
FINANCING

Summary

A state is liable to prevent the abuse of the financial system for the pur-
pose of money laundering. By international regulations the Republic of Serbia
has undertaken the commitment to fight money laundering and terrorist fi-
nancing. That fight requires banks to take certain activities and measures to
prevent money laundering. The law prescribes penalties for banks which do not
take these actions and measures. In certain cases, when imposing these sanc-
tions, the commercial courts have violated the established principle of legal cer-
tainty prescribed by the Constitution. Commercial courts have punished banks
for failing to take actions and measures to prevent money laundering even in
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cases when the National Bank of Serbia, before initiating commercial offence
proceedings already punished the bank for the same failure. In addition to that,
commercial courts have not applied the mildest law which was in effect between
the date when the commercial offence within the prevention of money launder-
ing was made and the sentencing. In this way, to the detriment of the persons
responsible in the banks, the rules on the time constraints of the penal laws were
violated. The author of this article criticizes the judgment, by which the banks
and the responsible persons in banks have been sentenced for commercial of-
fences in the field of prevention of money laundering, contrary to the principle
of legal certainty in penal law.

Key words:  anti-money laundering, commercial offences, legal certainty,
right not to be punished twice, retroactive effect of a more
favourable law.
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ITPNIO3U

ap /bybunxa KOBAYEBII'h
moueHT IIpaBHOr akynTera YHUBep3urera y beorpagy

PAJTHO U COIIMJAJTHO ITIPABO

O6aBemTaBame ¥ KOHCYITOBambe 3aII0CTIEHUX
y MyITMHAIMIOHATHUM npeny3ehnma xoja mocnyjy Ha Husoy EY

1. IlpaBo Ha obaBeluTaBame M KOHCYITOBale O OMTHMM HUTambUMa
y obmacTu pajja IpefcTaB/ba K/bYYHM €IeMEHT ydelrha 3alloC/TIeHux y
ylpapbawmy Ipegy3eheM M jemHO O OCHOBHUX IIpaBa U3 KOJEKTVBHOT
pagHOr opHoca. Ibemy je kopemaTmBHa mocnomaBueBa o6aBe3a fla Mpen-
CTaBHMILIMMA 3aIIOCTIEHMX IIPEHOCH IOfIaTKe O MUTamMMa Koja (HEeIOBOBHO
VIV TI0OBOJPHO) yTUYy Ha IIOJIOXKAj 3allOC/IEHUX, KaKo OM OHM MOITIM Ja ce
yIo3Hajy ca oppehennm mmramem, a, 3aTUM, X a TO NUTambe PasMaTpajy.
IIpempa samocnennma o6esbdehyje Hajcmabuju yTniaj, ocTBapuBame ipasa
Ha obasewiifiasarbe je TIPELyCIOB 3a [NEOTBOPHO ydemlrhe y ympasbamy. 3a
pasnuKy off obaBelITaBama, Koje IPeTIOCTaB/ba jefHOCTPaHy aKTUBHOCT I10-
CTI0faBLIA, KOHCYNlo6arwe oMoryhaBa pasMeHy njeja, MUIIJbeba M IIPeIora
usMeby mocnonaBla 1 NpefcTaBHMUKA 3aIIOCTIEHNX, KaO U BUXOBY JUCKYCH)Y
o 6UTHMM nuTamuMa y obmactu paga. bynyhn na um omoryhasa na nsnoce
CBOja 3amakama 11 (GOPMYIINIIY IPeIore O YCIOBUMA paja ¥ OPTraHU3aLju
aKTUBHOCTM y ofpebeHOj pafHOj cpenyHM, IpaBoO Ha KOHCY/ITOBame Bajba
pasyMeTM ¥ Kao K/bYYHM CeTMEHT [paea 3ailocieHux HA u3pajiasarve
Muuiberba. Mulbere MpefCTaBHUKA 3aIlOCTIEHNX, IIPUTOM, MOXKe MMAaTH
PasIMYNUTy BPEJHOCT, ajM, [0 IIPaBIUIY, He 06aBe3yje IOCTOAABIA /1A Ia yBa-
1. VInak, 3060r Tora HeMa MecTa 3aK/byUKy Jia je KOHCY/ITOBabe 3aIl0CTIeHNX
»ITyka ¢popmamHOCT , Beh je ped 0 HEOIXOJHOM YC/IOBY 3a JOHOIIeHe (a, TUM
npe, 1 3a cripoBobeme) onpeheHnx ommyka mocmopasa.
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2. OcTBapuBame IpaBa Ha obaBellTaBame U KOHCYITOBame HA0OMja
noce6aH 3Ha4aj y ycmoBuMa rnobanusanyje, jep mocroju morpeba ma ce
HpaByWIa O MAaPTULMIALN)I 3aII0C/IEHUX IIPUIATOfe ,, IOTUIU“ MYITUHALMO-
Hanuux npenyseha. Ca oBuM 1m3a3oBoM Omsie Cy cyodeHe M KOMYHUTapHe
VHCTUTYLIUje, jep Cy 3aIllOC/IeHV y MYITMHALVIOHATHMUM Ipeny3ehuma koja
nocnyjy Ha HuBoy Esponcke yuuje (EY) 6w yckpahenu sa moryhnoct ma
IPEeKO CBOjUX IpeAcTaBHMKA Oymy oOaBeIITaBaHM U KOHCYITOBAHU O Ofi-
JlyKaMa Koje T4y Ha IJMXOB IIOJI0Xaj, YKOIMKO Te OfIyKe HUCY JOHETe y
Ap>KaBM y K0joj oHM 06aB/bajy mocmose 3a mocnopasua. Crora cy Jupek-
tuBoM CaBera 94/45/E3 yBenmena gBa Moryha HaumMHa ycrmocraB/bamba (MH-
CTUTYLMOHA/THOT U HeMHCTUTYI[VIOHA/IHOT) TPAHCHAL[MOHA/THOT COLMjaTHOT
nujanora.! TIpsu ce omHOCM Ha o6aBesy ympaBe MyNTMHAI[VOHATHOT
npenyseha mwm rpyne npenyseha koja mocnyjy Ha HuBoy EV nma, mpeko mo-
cebHOTr Tenma — espoiickol pagroi caseitia (eHrn. European Works Council,
¢bp. comité dentreprise européen) — obaBelITaBa ¥ KOHCY/ITYje 3aIllOC/IeHe
0 pas3BOjy IOC/IOBama M CBUM B@KHMM OJIyKaMa 3HAuajHUM 3a IUXOBE
I/IHTepece.2 VcroBpemeHo, onpendama [IupextuBe yTBpheHa je m anrepHa-
TiBa GOpMMpParby eBPOIICKMX PafHMX CaBeTa, M TO, y OOIMKY IOCTYIIKA V/IN
Mame-BHIle HeOpMaTHOT MeXaHM3Ma oOaBellTaBamba ¥ KOHCY/ITOBamba 3a-
HOCTIeHNX y oBuM npenysehuma. Y noppydje npumene [JupekTuBe, IpUTOM,
ynase npenyseha ca Hajmame 1000 3amocieHNx y Ap)kaBaMa WIaHUIIAMa U
HajMame 150 3amoC/IeHnx Koju pajie 6apeM y BeMa Ap>KaBaMa WiaHUIIAMa
EY (enrn. Community-scale undertaking), nox ce xao rpymna npegyseha xoja
nocnyje Ha KomyHutapHoMm Husoy (Community-scale group of undertakings)
kBaymukyje rpyna npenyseha ca Hajmame 1000 3amocieHux y gpxaBama

1 Council Directive 94/45/EC of 22 September 1994 on the establishment of a European
Works Council or a procedure in Community-scale undertakings and Community-scale
groups of undertakings for the purposes of informing and consulting employees (Official
Journal, L 254, 30. centembap 1994, cTp. 64-72).

2 Ogppebenn acmekTnm ,TpaHCHAI[OHaJHe  HapTHUIMIALMje 3amocieHux ypebena cy
un Jupextusom 2005/56/E3 0 NpeKOrpaHMYHMM CIIajarbMMa, HOK INapTUIVIALMja
y EBponckoj xommanuju u EBporckoj sajpysu mpefcraBmba HpenMer ypebusama
mupektuBa 2001/86/E3 u 2003/72/E3. Ocum Tora, MpaBo 3aIl0C/IeHNX Ha 06aBellTaBambe
noTBpheHo je y aupeKxTHBaMa o yropopy o pany (dupextusa 91/533/EE3), npuBpeMeHOM
sanonvbaBawy (Jupextusa 2008/104/E3) m pajHOM OIZHOCY Ca HENYHUM pPaJHUM
BpemenoM ([ImpextuBa 97/81/E3) u Ha oppebeno Bpeme (OmpextuBa 99/70/E3), mok
je TapTMIMIAUMja y IOIMeAy MuTama U3 obmacTu 6e36efHOCTM M 3[paB/by Ha papmy
ypebena OxBupnom aupextusom 89/391/EE3 u gpyrum mupextiBaMa y 0Boj 06/macTi.
IMoce6uum pupexTuBaMa ypeheHo je u o6aBemTaBame U KOHCY/ITOBae 3alOCTEHNUX Y
CIIy4ajy KONeKTMBHMX OTIyIITama 3amociaeHux (75/129/EE3 u 98/59/E3) u mpomeHe
(77/187/EE3 n 2001/23/E3) u crevaja nocmopasua (80/987/EE3). Vnak, Haj3HavajHUju
U3BOp IpaBa y 0Boj obmactu je Iupextusa EBporickor mapaamenrta u Caseta 2002/14/
E3, xojoM cy yTBpheHN MIHIMAaTHY 3aXTeBN 3a OCTBApUBarbe IPaBa Ha obaBellTaBambe
U KOHCY/ITOBalbe 3aII0C/IeHNX y MPUBPENHUM APYLITBMMA Ca HajMaibe 50 3aII0C/IeHNnX 1
OrpaHIMMa ca HajMame 20 3aII0C/IeHNX y 6110 K0joj ApykaBy wiaHuuy EY.
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yranunama EY, koja, mpurom, uMa HajMame fBa npenyseha y pasmmuntim
IpXaBaMa, IO YCIIOBOM fia 6apeM jemHo mpepysehe us rpyme samombaba
Makap 150 3anociieHux y jefHOj gp>KaBM WIAHMLM U [Ia jOLI HajMame jefHO
npeny3sehe 3anonypaBa 6apeM UCTH 6POj 3aMOC/IEHUX Y APYTOj ApXKaBU dIa-
Huuu EY. IIpeMpa je Ha Taj HauMH npuMeHa [{MpeKTHBe ycMepeHa MOITIaBI-
TO Ha Be/MKa npepnyseha, mpaBo Ha oOaBellITaBame U KOHCYITOBalbe MMAjy
U 3aII0CTIEHN Y CPef’BUM U MambuM npenysehnma, 6ynyhu na je To muxoBo
byHIaMeHTaTHO IPaBo, Koje je Kao TakBO IOoTBpheHo u 3amTnheHo, Hapo-
4uTOo noj, oKpumpeM EY.

IpxaBe wianute EY cy Ha pasnnunre HaumHe uMIeMeHTHpane Ju-
pexTnBy 94/45/E3, Tako fja Cy Heke Off BUX 3aKOHOM yTBpAMIe 06aBesy I10-
CTIOaBIIA [Ia VHUIIMPA OCHNBAIbe Teld 3a 0OaBelITaBame ¥ KOHCY/NITOBabe
sanocneHux (Hmp. y Aycrpuju, bemnrmju, Jlykcembypry, @Ppaniyckoj u
XonmaHpuju), KoK je y Hajehem O6pojy ap>kaBa oOaBellTaBarbe 1 KOHCY/ITOBambe
3aII0C/IeHNX 3aBVICMIIO Off BbUXOBe MHMIMjaTuBe (HIp. y byrapckoj, Bennkoj
bpurannju, Ipukoj, Mpckoj, Vranuju, Mal’)apcxoj, Hemaukoj, Ilorbckoj,
Iopryranuju, Cnosennju, Yemxoj u HlnaHI/{jM).4 Nnak, n nopep oBUX pas-
NIMKa, eBPOIICKM pajiHyM CaBeTU Cy OCHOBaHM y cBera 41,3% mpenyseha ns
oA pydja IpuMeHe IlupexTuBe,” HOK je IbJXOB YTHUIIaj Ha JOHOIIEHe OfITyKa ¥
MYITHHAIMOHATHNM Npeny3ehnma 6uo pasmrant. Takas ,,6umaHc” npuMeHe
JupexTuBe ce, Hajlipe, MO>Ke 00jaCHUTI HejacHONOM 1 HEeKOH3MCTeHTHOIIhy
HEKVX HeHNX ofipefiaba, kao u HeypeheHomhy oppehennx BaxHuX acmexa-
Ta NapTULUIIALVje 3anocieHnx. Tome Tpeba mopgaTy U NpaKCy MHOTUX IIO-
cromaBala Aa yckpahyjy samocneHuMa HeonxopHe MHbopManuje, moce6-

3 Oso TuM mpe mrTo cy 1 npenyseha ca MamyM 6pojeM 3aIOC/IEHNUX CyOYeHa ca M3a30-
BUMa eBPOIICKMX MHTerpalyja 1 modanmusanyje, 360r yera Apxase Tpeba a pasMoTpe
MOryhHOCT fa, IPMIMKOM MMIUIeMeHTanuje JJupekTuse (Koja cafp>Ky caMO MIHMMaJIHe
CTaHAapfe), YTBPAe U O/1axke YCIOBe KOjU e TUYy MUHMMAIHOT 6poja 3al0C/IeHNX, KaKO
6u ce oTBOpMIa MOTYNHOCT 3a OCHUBAIbE €BPOICKNX PafHNUX caBeTa 1 y Hpeny3ehuma
ca MamuM 6pojem 3anocnennx. Crora u EBporicka kondenepauuja cunaukara (European
Trade Union Confederation) nopcrude IocnofaBLe fa, Ha GpOHy IOINUTUKE APYLITBEHE
OITOBOPHOCTH 1 KOOPOT YIIpaB/barba, HOIPUHECY OCHMBAY eBPOICKUX PAJHNUX CaBeTa
U OHJIa KaJla M3BOPUMa IIpaBa yHYTpalliber opekIa To Huje npensubeno sa npenyseha
4uju je 6poj 3amocnennx Mamy of dupextrBoM yTBpheHor MuHNMyMa. Séverine Picard,
European Works Councils: a trade union guide to Directive 2009/38/EC, European Trade
Union Institute, Brussels, 2010, ctp. 57-58.

4 Mark Hall, John Purcell, Information and consultation practice across Europe five years
after the EU Directive, European Foundation for the Improvement of Living and Working
Conditions, Dublin, 2011, ctp. 2-4.

5  Romuald Jagodzinski, ,Les comités dentreprise européens 18 ans aprés la directive:
une évaluation, Revue de I'IRES, 6poj 4/2011, ctp. 58. Y janyapy 2013. rogute, 6poj
€BPOIICKMX pajjHMX CaBeTa Ioneo ce Ha 1219 casera, ox kojux cy 1000 akTuBHM 1
IpefiCTaB/bajy MHTepece BUIIE Off 15 MIUIMOHA 3aI0C/eHNX. TeKCTOBM CropasyMa Kojuma
Cy YCTaHOBJ/bEHM €BPOIICKYM PAJfHU CAaBeTH JOCTYIHM Cy Ha MHTEPHET afipeci: www.
ewcdb.eu.
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HO OHe Koje ce OffHOCe Ha CTPYKTYpy M dMHAHCHUjCKa cpeficTBa npenyseha,
mTo je morepheno u y Bumme npecyaa Cyna npasge Esponcke yauje.® ITpo-
671eMu KOji Cy NpaTWIM OCHUBaIe U paJ eBPOICKUX PafHUX CaBeTa MOTY
ce 00jacCHUTM ¥ CIOKEHOM CTPYKTYPOM MYITMHALMOHAIHMX Inpenyseha,
HacTojameM ympaBa Inpenyseha ma m3b6erHy TpOLIKOBe OCHUBama CaBeTa
3aII0CTIEHNX,” KA0 VI YMIeHMIIOM Jja CaBeT Tpeba /ja 06jeaVHY NpeiCTaBHIKe
3aIIOC/IeHNX U3 PasINuNTuX (je3NdKuX, KyITypHUX U pajHuX) cpennHa. Ha
TO ce HaJoBe3yje M OfICYCTBO Capajibe CaBeTd Ca CMHAVKATUMA M APYTUM
Ipe/ICTAaBHUIVIMA 3aII0CTIEHNX Ha HAIIVIOHAJTHOM HUBOY, a/IX U Ca €BPOIICKUM
denepanujama cunankara. Ocum rora, Moryhu pasnor sa ocHuBarme CKpOM-
HOT 6poja eBPOIICKUX PAJHUX CaBeTa JIeXKM M y HelOBO/bHOj 3alHTepecoBa-
HOCTM 3aIlOC/IEHMX 32 IMXOBO OCHMBAM€ M BUCOKO MOCTAB/LEHOM IIEH3YCY
3a IOKpeTame MIOCTYIIKA 33 OCHUBAMe CaBeTa, Kao 1 Y HeIOCTOjamby, OfHO-
CHO genonomopnocm CaHKIMja 3a IOBpeAy obaBe3e YCIOCTaB/bamba OBOT
Tena.

6  3a wrycrpanujy BuieTu npecype y mnpegmeruma: C-62/99 (Betriebsrat der bofrost Josef
H. Boquoi Deutschland West GmbH & Co. KG v. Bofrost Josef H. Boquoi Deutschland
West GmbH & Co. KG.) ox 29. mapta 2001. rogune (European Court reports 2001, cTp.
1-02579), C-440/00 (Gesamtbetriebsrat der Kiihne ¢ Nagel AG & Co. KG v. Kiihne ¢
Nagel AG & Co. KG.) on 13. janyapa 2004. roguue (European Court reports 2004, ctp.
1-00787) u C-349/01 (Betriebsrat der Firma ADS Anker GmbH v. ADS Anker GmbH)
ox 15. jyma 2004. rogune (European Court reports 2004, cinp. I-06803). HaBenene mpe-
CyAe OFHOCe ce Ha HeMauka Ipeny3seha, IITO je Ha IIPBU IOITIE[ HEOUEKMBAHO, aKO Ce
uMa y Bupy Gorata Tpammiyja MHEYCTPUjCKIX OFHOCA VM YCIIOCTAB/barba [EeMOTBOPHIUX
MHCTUTYIVIOHATHVX 0O/IVIKA IapTULIMIIALIMje 3aII0C/ICHNX Y OBOj Ap)aBu. Vmax, eBporn-
CKM paJiHU CaBeTH HICY OCHOBaHM Y 4ak 71,7% Hemaukux npepnyseha us mogpydja Ju-
pexTuBe 94/45/E3, mro ce Moxke o6jacHUTH, u3Mel)y OCTasIOL, U HeIloCTojatbeM HMpaBHe
obaBese MpuBAaTHUX Hpeny3eha ma yuuHe JOCTYIHMM IHOJaTKe O 6pPOjy 3aIlOCIEHMX 1
cTpykrypu mpenyseha. Crora je mpefcTaBHUIMMA 3aLOCTEHUX OMIO TELIKO, aKO He 1
Hemoryhe, fa oppene ma /1 cy onpeheno npenysehe wn rpynanuja npenyseha yomurre
»I0KpuBeHN“ [lupextnBoM (¢ 063MpoOM Ha MUHUMAIHYU OPOj 3aIOC/IEHNX Ha MOAPYYjy
EY, onHocHO y gBeMa npkaBama wiaHunama). Michael Whittall, Stefan Liicking, Rainer
Trinczek, ,Understanding the European Works Council deficit in German multinationals®,
Transfer: European Review of Labour and Research, 6p. 3/2008, cTp. 453-467.

R. Jagodzinski, nas. geno, ctp. 55.

Jeremy Waddington, ,,Comités dentreprise européens: comment les salariés peuvent-ils
exercer une influence?®, Revue de I'IRES, 6p. 4/2011, ctp. 25.

9 M. Hall, J. Purcell, nas. geno, ctp. 14. Vako je npaBo Ha o6aBelITaBambe 1 KOHCY/ITOBabe
jeMHO Off OCHOBHMX IIpaBa 3allOC/IEHMX, OTIOYMIbalbe IPEroBopa IPEMYIITEHO je
IIOC/IOfABLY /I 3alOCIeHNMa 4Mj) je MUHMMAIHU Opoj IPUINYHO BUCOKO oppeben
(100 samocneHnx y HajMambe [Ba mpefyseha mam orpaHka y HajMame ABeMa Ap>KaBaMa
wrannnamMa EY), moce6HO Kama je ped O 3allOCIeHMMa KOjU HUCY CUHAMKAIHO
oprannsoBanu. TakBo pelleme ce, C IPaBOM, KPUTHUKYje y TUTEPATYPH, HAPOIUTO aKO
ce MMa y BUAY HEIOCTOjambe CaHKIMje 3a C/Iy4aj [ja eBPOIICKM pajHU caBeT He Oyre
yCIIOCTaB/beH 360T Tora IUTO HUjefaH Off OBMX CybjexaTa Hje IOKPeHYO MHUIMjATUBY
3a s3amouymarme Iperopopa. Crora ce OCHMBaWme Major 6poja eBPOICKMX PpajHUX
caBeTa MOXKe OOjaCHMTM ¥ HeEIIOCTOjaleM IIpaBHe o6aBe3e YCIIOCTaB/baka OBOT
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3. 36or momux ,pesynrara’, [upextuBa 94/45/E3 je craBbeHa BaH
CHare, IOK je HOBU, yHampeheHu oksup 3a ypebupamwe maprunumanuje y
MYITMHALMOHATHUM Ipefy3ehnma kxoja mocnyjy Ha HuBoy EY ycraHOB/BEH
oppenbama [upextuse EBponckor nmaprmamenrta n Casera 2009/38/E3, koja
ce IpuMemyje of cpefuse 2011. ro,uI/IHe.10 IIpempa He Hyfie pelllema 3a CBe
youeHe npobyeMe, HUTY YBOJie HEKe HAPOYUTO Be/IVKe HOBUHE, YMHM Ce Jla
61 onpenOe HOBe AMPEKTVBE MOIJIE fia HOTIPMHECY CaBjIajaBamwy ofpeheHnx
13a30Ba, Kao I Jla YHaIpeae MapTULMIANN)Y 3aII0CTIeHNUX, IT0ceOHO Kaja je
pe€Y O CBaKOHEBHMM aKTMBHOCTMMA €BPOIICKMX PAaJHUX CaBeTa.

Bynyhu ma o6aBemraBarme ¥ KOHCY/ITOBalbe YMHE raison détre eBpoIl-
CKMX pajjHMX caBeTa, ofipefbaMa HOBe IMPEKTVUBE yBefleHe Cy U HOBE, jacHe
mebuHMLMje 0BUX 1ojMoBa. [IpBu mojam ce, Tako, ogpebyje kao npeHomIene
HOflaTaKa off CTpaHe MOC/IOfABI[a, KaKo O ce NMpeACcTaBHULIMMA 3AII0CTIEHUX
omoryhmuo ynosHasame 1 ucnutuBame ogpehenor nurama. Hajsehy mpen-
HOCT HOBe fiepuHMIMje MpefiCTaB/ba UCTHULIAbE 071a108PeMEHOCITU U KBATU-
eitia UpyxeHux uHpopmayuja, Koju Mopajy OUTH TaKBM fia IPeCTaBHIULIN-
Ma 3amoc/ieHnx omoryhaBajy fetabHy mpoueHy Moryher yruiaja ogpebene
aKTVBHOCTM IIOC/TIOfAaBIIa Ha IO/IOXKA] 3aIIOCIEHUX, a, aKO je TO IOTpeOHO,
n npmnpeM?r 3a KOHCY/ITallMje ca HaJIeKHUM OpTaHOM MYITMHAIIOHATHOT
npenyseha.'! To, maxne, 3Haum ja mocmogaBar; (M TO, He CaMo IeHTpasTHA
ynpasa, Beh 1 ympaBa Ha ocTaluMM HMBOMMA yIIPaB/bakba, YKOIMKO PacIona-
e perleBaHTHUM MH}opManujama) Tpeba fa ob6aBecTy pefCcTaBHMUKE 3aI10-
CTIEHVIX IIpe yCBajama ofipeleHe mmaHupane Mepe, octas/bajyhu UM JOBO/BHO
BpeMeHa Jja Ce ca TOM MepOM YIIO3Hajy U €BEeHTYa/IHO JOOUjy CTPYYHU CaBeT
O IIpeIMEeTHOM NUTaky (HIIp. caBeT 0 offpeheHOM pafHOIpaBHOM VIV HOpe-
CKOIIPaBHOM INTalby WIN OAroBapajyhy MUKpOeKOHOMCKY aHanu3y). TakBo
pelleme je ToceOHO 3HaYajHO aKo Ce MIMa Y BUJY fia Cy y IPaKCy, MyITHHA-
IVIOHa/IHA npeny3eha penoBHO o6aBelTaBana MpefCTaBHUKE 3aIIOC/ICHNX O
ozpebeHrM nuTamUMa TeK HAKOH IITO 61 yIIpaBa [OHea O[IyKy Off 3HaYaja
3a IOJI0XKaj 3allOC/IeHNX, ¥ TO, Hajuemrhe y BUY YCMEHOT CAoININTEHa Ha
TOMIIEbEM CACTaHKY €BPOIICKOT PafiHOT caBeTa, y3 PowerPoint mpe3eHTannjy
ca OCHOBHMM TIOfiAlMMa O aKTMBHOCTMMa mpenyseha.'? Crora menrpamna

MHCTUTYLMOHATIHOT OONMKAa NapTHULMMALuje, aly ¥ HeSOBO/BHOM MHUIVjaTUBOM
3anocneHnx 3a To. Pascale Lorber, ,Worker participation and industrial democracy:
strenghtening information and consultation, y: Edoardo Ales et al. (eds.), Fundamental
social rights in Europe: Challenges and opportunities, Intersentia, Antwerp-Oxford-Port-
land, 2009, cTp. 138-139.

10  Directive 2009/38/EC of the European Parliament and of the Council of 6 May 2009 on
the establishment of a European Works Council or a procedure in Community-scale un-
dertakings and Community-scale groups of undertakings for the purposes of informing
and consulting employees (Official Journal, L 122, 16. maj 2009, cTp. 28-44).

11 upextusa 2009/38/E3, unaH 2, cras 1, anuueja f.
12 S. Picard, nas. geno, cTp. 43.
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ympaBa, y ckaagy ca ofipesb6ama JupexTuse, umMa 06aBe3y fla eBPOICKOM
PajiHOM CaBeTy YYMHM [JOCTYIHMM IIp€Iu3He, TadyHe U MOTIyHe IOAaTKe
Koju oMmoryhaBajy npoleHy yruiaja ogpeheHe maHnpaHe Mepe Ha IIOTI0XKaj
3aII0C/IeHNX, 6e3 oTpebe caBeTa Jla MpeysuMa JOfaTHA MCIUTYBAbA.

ITcuy [IupeKTrBe CAMYHO CY Pe30HOBA/IN U Y IIOITIEAY KOHCY/ITOBaMba,
OfIpeIVBILY OBaj II0jaM Kao ,,yCIIOCTaB/balbe AUjaIora U pasMeHy MUIIberba
usMeby IpeficTaBHMKA 3aIIOC/IEHUX U LIeHTPa/IHe YIIpaBe WM HEKOT APYror
IpUMepEHNjer HUBOA YIIPaBe, Y POKY, Ha HAYMH U ca Cafip>KajeM KOjU Cy TaK-
BU Jla IIPeACTaBHUIIVIMA 3all0C/IeHNX oMoryhaBajy fja Ha ocHOBY o0e36ebene
nHpopManuje, u3pase MUILIbEE O MPENTOXKEHNM MepaMa Ha Koje ce OFHOCU
KOHCYJ/ITOBabe, 1 TO, y Pa3yMHOM BpeMeHY, a Koje (Munubeme — /b. K.) moxe
OuTK y3eTo y 0631p y OKBMPY MY/ITMHAIMOHANTHOT mpenyseha mnm rpyrme
npenyseha“!? Hasenena neguummmja moTsphyje mpaBuso na ce KOHCy/TaImje
MOPajy CIIPOBECTH #pe JOHOIIEHa (a He caMo Ipe IpUMeHe) OfTyKa, Kako 6u
Cce MpeACTaBHULIMMA 3aII0CTIEHNX OMOTYhIIO Ia CBOjUM 3amakambuMa YTy
Ha CaIp>KMHY 1 06/IMK OJITyKe 0 K0joj Cy KoHCynToBaHm. * Jesmuko Tymaueme
HaBefieHe ofpenbe [IMpeKTuBe, IPUTOM, CyTepuIle /ia je 06aBe3a caBeTOBamba
pesepBuCcaHa caMo 3a TeMe O KOojuMa ympasa fioHocu onpebene omnyke, 3a
pasnuKy of o6aBese obaBelITaBama, KOja ce OMHOCY Ha CBa Hulllara WpaHc-
HAUUOHANHOT Kapakiiepa KOja yTUYy Ha MHTepece 3alOoCIeHMX, YaK M aKO
OHa HICY TIOBe3aHa ca OJTyKaMma Moc/mofiaBia.'” ObaBesa KOHCYNITOBama,
IpUTOM, He MOApasyMeBa caMO MOTYhHOCT IIpefjCTaBHMKA 3aIOCTEHMX 7a
u3pase CBOje MUIUbebe, Beh 1 06aBe3y mocnofaBia fa 036M/bHO PasMOTPU

13 JTupextusa 2009/38/E3, ynan 2, cTas 1, anuHeja g.

14  Roger Blanpain, ,,European work councils. The European Directive 2009/38/EC of 6 May
2009 European Labour Law Journal, 6p. 1/2010, ctp. 109.

15 HapnexxHocT n moppydje pajia €BPOIICKOT PAaJHOT CaBeTa OTpaHNMYEHN Cy Ha TpaHC-
HallMMIOHA/IHA IIMNTamba, KaKBUM C€ CManajy HE CaMO INuTama KOja ceé TUIy LEIOKyII-
Hor npenyseha wm rpymne npenyseha koja nocnyjy Ha HuBoy EY mnm y Hajmame jBe
IbeHe JIp)KaBe WIaHMIe, Beh M murama Koja Cy BakKHa 3a 3aIloC/IeHe, 6e3 o63mpa Ha
6poj yKbydeHMX Ap)kaBa WwiaHMIA (HIp. Of/TyKa KOja CYIITMHCKM yTH4Ye Ha YUTaBO
npenysehe, Mako ce y Ipakcy IpuMemyje y BULIe pasmnyuutux ¢asa, of Kojux cBaxa
/dasa/ dpopmanHo menyje camo Ha jemHy (mo jemHy) ApxkaBy wianmny EY). Ob6ase-
3a obaBellTaBama IIPEICTABHUKA 3aMOCTIEHNX HAPOYUTO Ce OFHOCK Ha CTPYKTYPY,
¢duHaHCHjcKO cTame M pa3Boj mpedyseha, oK ce KOHCyITaIMje MOCEOHO THMUY TPEH/A
3arnolrbaBama y npe,uysehy, I/[HBCCTI/[IU/Ija, CYMITUHCKMX MPOMEHA Y opraﬂmsaunjm, KO-
JIEKTMBHUX BUIIKOBA, yBObeI—ba HOBUX METOMA palia MM IIpOU3BOJAHUX IIpOLe€ca, Kao 1
IIpeHOCa IIPOU3BOAbE U CIajaa MIM 3aTBapama Ipefyseha, orpaHaka WM BIXOBUX
BaXHNX flennoBa. Heko nmrame, Jakie, IIOCTaje TPaHCHAIMOHATHO aKO IIpeBasy/Iasu
HAJIeXHOCT JIOKaJIHe yIIpaBe, TaKo [ja 6M CBaKy OUIYKY KOja Hije HOHeTa y APXKaBU y
K0joj Tpeba fja ce mpUMeHM Tpebao cMaTpaTH [ieloM TPaHCHALMOHAIHE CTpaTerje Koja
yTude Ha JenoBame mpefyseha xao memnHe. LleHTpanHa ympaBa Moxke Ja 060pu OBy
IIPETIIOCTAaBKY aKoO OKaXe fia ce ofpeheHa ofryka OMHOCK MCK/BY4MBO Ha HEKO TOKas-
Ho nmtame. S. Picard, Has. geno, cTp. 44. u 49.
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Io6MjeHO MUIIUbEbe, OHOCHO 00aBe3y yIpaBe JIa ce U3jacHM Y KOjoj Mepu 1
3aITO Ce CIaKe WM He CIaXKe ca HuM. '

4. OcHuBamWe U paJj eBPOIICKUX pafHUX caBeTa He ypebyjy ce mmre-
paTMBHUM HOpMaMa, Beh cliopasyMoM 3aMHTepeCcOBaHMX CTPaHA, y CKIAfy
ca TpafIMIUjOM KOMEKTUBHOT IperoBapama.!’ Vmak, muxosa ayToHOMMja 1
cnobopa yropopama HUCY HeorpaHudeHe, Beh ce mperoBopu Koju mperxofe
3aK/bydely CTopasyMa MOpajy BOAMTHU CarjiacHo ofipenbama Jlmpextuse.'®
OBo orpaHmyeme je HEONXOMHO 300r morpebe fa ce yBaXM U yOmaxm
HejelHaK I10/I0Kaj IOC/IOfiaBLia U 3allOC/IeHNX, TaKo Aa JlMpeKTuBa cagpxu
U moce6Ha mpaBuia (CyncuaMjapHe 3axTeBe) 3a C/Iy4aj Jla 3aMHTepecoBaHa
JUIa He TIOCTUTHY CIOPasyM O OCHMBAaEY eBPOIICKOT PajHOT CaBeTa y POKY
Off TP TOLVIHE Off 3aII0YMIbaBa IIPEroBOpa MM Ce TOKOM IIPEroBopa cariace
0 IpUMeHM HMOCeOHMX MpaBWIa, Ka0 M aKO L[eHTpajHa yIpaBa He 3aIllovHe

TIperoBope y POKy O] IIeCT MeceIu Of Kaja Cy TO 3aXTeBasu sarocier.

Y dpeiosopuma o ycitiaHoewasary espoiickol pagroi caseitia unu io-
cillyiixa 3a obasewiiiasarve U KOHCYNl06atbe YIECTBYjY MYITHHAIVIOHATHO
npenysehe, Koje IpefcTaB/ba yeHMwpanHa yipasa, Vi IpeACcTaBHNAIY 3aI0CTIe-
HIX OKYIUbEHH Yy HoceOHoM tipeiosapauxom iieny. Bynyhu na je onrosopHa 3a
cTBapame ycoBa (1 o6esbebuBame cpefcTaBa) 3a yCrocTab/balbe €BPOICKOT
PaJHOTr caBeTa JVIM OCTYIIKA 3a 00aBeIITaBabe Y KOHCY/ITOBame, IIeHTpaIHa

16  S. Picard, Has. geno, cTp. 46.

17 Ivor Roberts, Beverly Springer, Social policy in the European Union: Between harmoniza-
tion & national autonomy, Lynne Rienner Publishers, London, 2001, cTp. 128.

18  BakHO je younTH Jja [UPEKTUBE O eBPOIICKMM PajHUM CaBeTMa YTBPDyjy caMo mpolecHa
[IpaBMIa, OCTaB/bajyhy yIpaBaMa MyITVMHAIMOHATHKX Ipenyseha M HpefcTaBHUIMMA
3aIIOCTIEHMX Y TUM IIpefy3ehnma fa ocMmuciie u pasBujy KOHIEINIMjy obaBeliTaBama 1
KOHCYy/ITOBamwa Koja he HajBuiie ofgrosapatu cTpykrypu ofpehenor npenyseha. Crora un
MMa MeCTa 3aK/bYUKY a Cy OBe JMPEKTHBe MMajle 3a Lk obesbehuBarme ,cTpyKType
[IperoBopama Koja he coumjamHum mapTHepuMa OMOryhuTtu cTBapare COINCTBEHUX
TPAHCHAI[OHA/IHIX HOPMH', OZHOCHO IOBe3MBaibe ,JIMIIEPATUBHUX KOMYHUTAPHUX
IIPOLIECHUX HOPMH Ca KOIEKTMBHOM ayTOHOMMjOM TPAHCHAIMOHATHOI KapakTepa'.
Tako: Manfred Weiss, ,,The European Community’s approach to workers’ participation:
recent developments®, y: Alan C. Neal (ed.), The changing face of European labour law
and social policy, Kluwer Law International, The Hague, 2004, cTp. 39—41; Marie-Ange
Moreau, Normes sociales, droit du travail et mondialisation: Confrontations et mutations,
Dalloz, Paris, 2006, cTp. 174 un 332.

19 Y rom cmucny, Bajc youaBa crenehe 6uTHe eneMeHTe KOHIIENTa KOMYHUTAPHUX IIPAaBIIa
0 obaBelITaBamby M KOHCYITOBalbY 3allOC/IEHMX y MYITMHALMOHATHUM mpenysehnma:
yTBphuBarbe pyHKIMOHATHOT Li1/ba IAPTULUIIALINje 3aII0CTIeHIX; ofpehnBambe cybjexara
IIperoBaparma; IpenyliTale ypehuBama CBUX INUTaba HUXOBOM IpEroBapamy, I
yCTaHOB/baBambe ,,0e30eTHOCHe MpeXxe CYICUANjapHIX 3aXTeBa®, dije MOCTOjambe Tpeda
Zia TIOCTIYXM Kao ,IIPeTHa MOCTOfABIMMA’, Tj. Aa CIPEYN HeyCIleX HIXOBIUX IIPEroBopa
ca npencraBHunmMa 3anocinennx. Manfred Weiss, ,Workers’ participation: a crucial topic
for the EU* é: Reiner Hoffmann, Otto Jacobi, Berndt Keller, Manfred Weiss (eds.), Trans-
national industrial relations in Europe, Hans-Bockler-Stiftung, Disseldorf, 2000, ctp. 93.
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ynpasa nokpehe nmperopope Ha CONCTBEHY MHMUIMJaTVBY M/IN Ha IIMCAHA 3aX-
TeB HajMame 100 3alOCTIeHNX WM BUXOBUX NpeCTaBHMKA 3 HajMalbe [1Ba
npenyseha nmm orpaHka y HajMame ABeMa fip)kaBaMa wiaHunama EV. V Ty
CBPXY Ce OCHUBA U {l0ceOHO tipeiosapauko iiesno, y Koje ce Oupajy uim UMenyjy
IpefCcTaBHULY 3aII0CTIEHNX 13 p)KaBa y KojuMa paje 3armocieHn.” [loce6HO
IPeroBapayko TeJIo, IPUTOM, IMa OTPaHNYeH IIPABHU Cy0jeKTUBUTET, jep ce
MIICaHNU CIIOPa3yM KOjy 3aK/bydyje ca LieHTPaJHOM yIpaBoM npenyseha og-
HOCY CaMO Ha yCTaHOB/baBambe, CacTaB, PyHKIIMje ¥ YCIOBe pajja eBPOIICKOT
pajgHOr caBeTa WIM Ha IPYMEHY JOTOBOPEHOT IOCTYIKa 3a obOaBellTaBatbe
U KOHCY/ITOBaIbe 3aIOC/IEHUX. Y TOM CMUCITY, HAPOYUTH ITPAKTUYHY 3HAY3j
uMajy oxpenoe JlMpekTuBe KojuMa je yTBpheH 00ase3Hu MuHumMantu cagpiaj
cilopasyma o espoiickom pagHom caselily: myMe 61, usmehy octasor, Tpe6ano
06yXBaTUTV 6POj YWIAHOBA CaBeTa M PacIofieNly HUXOBUX MaHJaTa,”! kao u
IOCTyNaK obaBellTaBama ¥ KOHCY/ITOBama CaBeTa U I0Be3MBalbe TOT IO-
CTYIIKA ca IIOCTYNIKOM Oo0aBelITaBama U KOHCY/ITOBaba HAI[MOHATHYX IIPei-
CTaBHMYKVX TeJIa, KaKo ce He OV OTOAM/IO [ja PafHIYKY IPeACTaBHUIIM Ha
pasIMYNTUM HUBOMMA MApTULMIALMje fo6ujajy pasmuunTta obaBeuITema o
uctoM nmuramwy. OCuM TOra, CIopasyMoM Mopajy 6utu yTBphenn u mogamy o
IbETOBOM CTYIIalby Ha CHary, Tpajamy, HOBEIMpPamby U CTaB/balby BaH CHare,
CTy4ajeBM y KojuMa he ce IIOHOBO BOAWUTH IIperoBopy (HIIp. C/Iy4aj M3MeHe
CTPyKType npenyseha), kKao 1 MecTo 1 IMHAMVKA Ofip)KaBama CacTaHaKa ca-
BeTa 11 (PMHAHCUjCKA M MaTepujaiHa CPefCcTBa 32 HEroB paj.

5. Pagu o6aBemraBama ¥ caBeTOBalba O MOCIOBHOM YCIIEXy Ipefy-
seha 1 meroByM nsrnenuMa 3a 6ygyhHOCT, eBPOIICKM PafiHM CaBeT Ce cacTaje
ca IIEHTPa/HOM YIPaBOM je[aHIYT TOAMIIIbe, JOK Ce capajma usMmeby
TOIMIIBYX CacTaHaKa ofBuja u3MeDy IieHTpanHe ympaBe U IMOCeOHOT Tea
KOje KOOP/IMHMpPA aKTMBHOCTVIMA CaBeTa, a YMHM T'a HAjBUIIE IIeT WIAHO-
Ba caBeTa (u3abpaxu 0gbop). YKOIUKO HACTyIle M3y3eTHe OKOMTHOCTHU, KOje
y BEINMKO] Mepy yTMYy Ha VHTepece 3aIlloC/IeHUX (HIp. IpOMeHa MecTa
IIOC/IOBaMba, 3aTBaparmbe OrpaHKa WM Ipefyseha, oTIylTame BUIIKA 3aIo-

20 MecTo y moce6HOM IperoBapaykoM Tely MpPUIIafia CBAKOj AP)KaBU 3a 3aIlOCTIeHe KOju
pazie Ha BEHOj TePUTOPHUjI, KO BUXOB Opoj usHocu 10% of yKymHOT 6poja 3armocieHnx
y CBMM Jp)XaBaMa 3ajeflHO. [Ip)KaBa, IpMUTOM, IIa/be IIO jENHOT NpPECTaBHUKA Y
IIPEroBapavko Te/Io 3a cBakux 10%, Tako fa MOCeOHO IIPEroBapauKo TelIO MOXKe MMATK
HajMame 10 WIaHOBa, JOK MaKCMManHK 6poj WiaHOBa Huje orpaHmdeH. IIpescTaBHMIM
ce, mpUTOM, Oupajy WIM MMEHYjy Y CKIafy ca MpOIMCHMMA ApXKaBe y KOjoj ce Bpile
n360py WM MMEHOBaba, 300T MoTpebe fja ce OCUTypa ,TEPUTOPUjaTHA YKOPEHEHOCT
Y4eCHMKA" M yBaXKe pasiyKe y IpaKcy n360pa 1 MMEeHOBamba PafHNIKNX [IPECTaBHIKA
y apaBama wiaHuniama EY. M.-A. Moreau, nas. geno, cTp. 333.

21 CacraB eBpOIICKOT pajjHOTr caBeTa Mopa y Hajsehoj Moryhoj mepu ofpakaBaTy cacras
3allOCIEHNX Y npenysehy, KaKO y KBAaHTUTATVBHOM, TaKO U y KBaJIMTaTUBHOM CMUICITY,
IITO HAPOYUTO BPEMM 33 CPa3MEPHY 3aCTYIUbEHOCT 3aIIOCTIEHNUX TIpeMa IIoTy, Ipodecuju
U MIPUNIAJHOCTY ofpeheHNM KaTeropujaMa pajHMKa.

174



1-3/2013. Jby6urka KoBauesnh (ctp. 167-176)

CTIeHNX), M3abpaHy OfOOp MM €BPOIICKYM PajHM CaBeT MOIY 3aXTeBaTU U
BaHPEJHNU CaCTaHAK Ca L[EHTPA/THOM YIIPAaBOM MU OUIO KOjUM APYTUM HHU-
BOOM yIIpaBe (My/ITHHALMOHATHOT mpefry3eha) Koju caMOCTanmHO oty uyje.

Hosa aupexTuBa HenocpenHo ypebyje u tpasa, gyxcHocitiu u iioce6y
3auituiily 41aHo6a espoiickol pagHoi caseilia. Ibuma je, Tako, CTaB/bEHO y
3ajlaTak Jja M3BeEIITaBajy HAaIlMOHA/THE paJjHe CaBeTe, OJTHOCHO IpefCTaBHM-
Ke 3all0C/IeHNX Ha HAI[MOHATHOM HMBOY O Pajly €BPOIICKOT PAjIHOT CaBeTa I
Calp>KMHM U Pe3y/ITaTyMa HeroBor o0aBellTaBalba U KOHCY/ITOBamba, 300r
Jera ce WIAHOBMMA CaBeTa MOpajy obe3bemmty oxrosapajyha cpexcrsa 3a
KOMYHMKaIjy, Kao ¥ IPUCTYII CBUM MeCTUMa paja y npexnysehy. Ynanosu
eBPOIICKMX PaJHUX CaBeTa MMajy ¥ IIpaBO Ha HAKHAJy 3apajfie 3a BpeMe Ofi-
cycTBa ca paja 300r IpefcTaB/balba 3all0CTIeHNX Ha MehyHaponHOM HUBOY,
Kao 1 360r nmoxabhama obyke 3a Bpireme Te gy>kHocTi. bynyhu na ce cmarpajy
ipasHum tpegcilasHuyuma uniliepecd satiocnenux y npemysehy mm rpymm
npeny3seha, WiaHOBM caBeTa Cy aKTMBHO JISTUTMMMCAHU 33 HOKpeTame IOo-
CTYIIKa IPOTUB yIpase npeny3seha, yKommKko cMaTpajy fa cy nospeheHa Heka
B1x0Ba Npasa. OCUM TOTa, y Ap>KaBy BIXOBOT 3alI0CTIeHha, YIAHOBY CaBeTa
¥ TOCeOHOT IIPEroBapavKor Tejla Y)KMBajy U MoceOHy 3allTUTY Koja IpUIaja
PagHMYKMM IpeACcTaBHUIVIMA, a HajMame 3alITUTYy Of AMCKPUMMHALVje U
3allITUTY 3a C/Iy4aj oTKasa. [loceOHe moxBase 3acimyXyje U rapaHtuja moceo-
He 3aIITHTe 3aN0CTIeHNX Y MY/ITUHALMOHATHUM IIpeny3ehuMa Koju mopgHecy
3aXTeB 3a YCIIOCTaB/balbe eBPOIICKOr PaJHOT CaBeTa.

6. PasBoj mpommca 0 mapTMLMIIALVjY 3aIOCAEHMX Y MYJITMHALMO-
HaTHUM Tpepnysehymma koja mocmyjy Ha Huoy EVY cBemoum fa je mporec
MHTepHAIVIOHA/IN3alyje Ipofiaje poba ¥ Ipy>Kama yCIyra CKOImyaH, nsMehy
OCTAJIOL, ¥ ca MOTpebOM fa ce MpaBWIa O HMAPTULUIALVU 3aIOC/IEHUX
IpuUIarofe pajy My/ITHHaIOHaMHUX npepy3seha. To, HapounTo, mogpasymena
OCMUII/baBatbe ,,HOBE TIPaBHE TEXHONOTHje", > Koja TIPeCTABHMUIMMA 3aTI0-
cneHyx omoryhasa fia fienyjy y jeFHOM IOCBe HOBOM OKBMPY, TUM IIpe IITO
HMapTULVIIALMjA 3aII0CIeHNX YMHM jeflaH Off CTy00Ba eBPOIICKOT COLVIja/THOT
Mopiena.?> Y TOM CMICITY Ce M ycBajarbe HOBe IMPEKTUBE ¥ 0BOj 06IaCTV UMHM
B2)KHIM KOPAaKOM Y OCTBapMBamby KOJTEKTUBHIX IIpaBa 3allOCTIEHNUX, MAKO je
3a ,,0KVB/baBatbe  eBPOIICKMX PaJJHUX CaBeTa Kao Jielle IpaBHe KOHCTPyKLuje
HEOIIXO/IHA PELIEHOCT COLMja/IHMX IIapTHEPa Ja, OKYIUbEHM OKO 3ajeHINYKIX
BPeHOCTH, Pa3Bujajy n yHanpelyjy cBoj TpaHCcHaImoHamHu Ayjanor. OBo TMM
pe WITO 61, ¥ TIOpe] 3HAYajHUX IIperpeKa Koje IpaTe IpuMeHy JJupexTuse
2009/38/E3, eBpoIlCKM pafiHM CaBeTV MOIJIM IIOCTATH ldpauili fowitiosarea
uHitiepecd 3ailocsieHux, anyu U IpaBU dapiliHep yiupase MyNUUHAUUOHATIHUX

22 M.-A. Moreau, Has. geno, cTp. 349.

23 Isabel da Costa, Udo Rehfeldt, ,La participation dans les entreprises transnationales en
Europe: quelles évolutions?*, Revue de I'IRES, 6p. 4/2011, ctp. 19.
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ipegyseha. OHU CBOjUM KOHCTPYKTMBHUM 3alakKamyMa MOTY JOIPUHETH
JOHOIIEHY MCIPABHUX OJJIYKA, YMMe Ce OCHaXYyje JeTMTUMHOCT IIpolieca
ofTyunBama y npenysehuma u crnpedaBajy (arcop6yjy) KONMeKTUBHU pagHU
CIIOPOBI, @ je3M4YaK Ha Baru ofHoOca n3Meby 3arocieHnx 1 mocofaBLa momepa
y TpaBIy 3alITUTe IIpaBa U MHTepeca cmabuje crpane. byayhu ma yruay Ha
U3Tpajiiby KOPIIOpaTMBHE KYIType M OfHOCA IOBepema u3Mehy yipase u
3aII0C/IEHNX, OBa TeJIa ja4ajy MOTUBALIM]y M CONMIAPHOCT 3aIllOCTIEHNX 3a paf,
Kao ¥ KOHKYpeHTHOCT mpepnyseha, omoryhasajyhu 6ome mpmmarohaBame
IIpOMeHaMa y OpTaHM3alVji pajia M IPOU3BOAIE, HAPOUNUTO Kafia je ped O
OTpaHMYaBalby HEraTMBHMX COLMjaTHUX TOCTEUIA PeCTPyKTypupama’?,
OBO TMM IIpe LITO eBPOIICKM PAZHN CaBeTH CBOjUM pafoM Mory mopctahm
colMjajiHe IMapTHEpe M Ha 3aK/by4MBarbe KONEKTUBHNX YTOBOpAa Ha HUBOY
MYITUHALMOHATHMX Ipeay3eha, Kao 1 Ha HOC/IeAHy IPUMEHY YHY TPalIbUX
(XeTepOHOMHNX U ay TOHOMHMX) IIpaBIIa O MAPTULMIIAIV)Y 3aIIOC/ICHNX.

24 Bupetn: Marie-Ange Moreau, Jean-Jacques Paris, Le role du Comité d’Entreprise Euro-
péen au cours des restructurations: les lecon du projet AgirE, EUI Working Paper LAW, 48.
2008/02.
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Ynanak He 61 Tpebasno ga 6yme ny>xu of 16 ctpaHa of 28 penosa ca 66
3HAKOBa y pexy, ofHOCHO 28.800 3HaKOBa, (1)OHT Times New Roman 12.

YraHak Ha CPIICKOM je3MKy Tpeba ma 6yme mucaH hupummmom, ocum
CTPAaHMX pe4yl U pedyy Ha JaTMHCKOM je3UKY, Koje ce MUY JIATUHUIIOM U
Kyp3nBOM (KOCI/IM CJ10BMMa, OOJHOCHO I/ITaTII/IK).

UYnanak Mopa fa Ha IOYETKY Cafip>KU pe3lMe, Ca OCHOBHOM CaJpKu-
HOM M pe3y/nTaTuMa pajia, Kao U K/by4yHe Peult Ha CPIICKOM je3UKY, a Ha Kpajy
Takobe pesuMe 1 K/by4He peuy Ha eHITIECKOM je3auKy. Pesume mMoxe fja mma
HajBuIIe 15 pefoBa, HOK K/byYHUX peun MoKe fa Oyze HajBuILe cefaM.

Hacnos unaHka ce muile Ha CpefVHU, BeIUKMUM ciaoBuMa. Hacmosu
YHyTap WIaHKa MOpajy fa umajy cinenehn ¢popmar.

1) IIpsu Huso Hacnoséa — Ha CpefVHY; HyMepauuja: puMcKu 6poj (HIp.
L, II, III, uTA.); IpBO C/IOBO BENMKO, @ OCTajIa Maja.

2) [pyiu Huéo Hacnosa — ca jeBe CTpaHe; HyMepaluja: apancku 6poj
ca taukoM (Hmp. 1., 2., 3., UTA.); IPBO CIOBO BEIMKO, a OCTana
Marsa.

3) Tpehu nueo Hacnoséa — ca jeBe CTpaHe; Kyp3uB (Koca CI0Ba, UTa-
JIMK); HyMepaluja: Majo ClI0BO a30yke ca 3aTBOPEHOM 3arpajioM
(Hmp. a), 6), B), UTA.); IIPBO C/IOBO BEJIMKO, a OCTa/A Maja.

4) Yemmepitiu HUBO HACTO6a4 — Ca JIeBe CTPaHe; HyMepalyja: aparcKu
6poj ca 3arBopeHOM 3arpagoMm (Hmp. 1), 2), 3), UTA.); IPBO CIOBO
BEJIMKO, a OCTajIa Maja.
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Ipumep:

I Ilojam
1. TepmunOnIOIrMja
a) Tepmunonoiuja y yiiopegHom apasy

1) Hemauko mpaso

YaHak ce Ipefaje y eleKTPOHCKOM OO/IMKY.

Pepaxnuja vacommca 3ajijp>kaBa IpaBo [a YIaHAK IPUIATOfM jefUH-
CTBEHMM CTaHJApAUMa ypehuBama M MpaBOMMCHUM IIPAaBUINMa CPIICKOT U
€HITIECKOT je3VKa.

ITPABUIA ODUTUPAILA

1. Kibure

a) Kmure ce untupajy Ha cnegehn naunn:

uMe ayTopa, IIpe3uMe ayTopa, HAac/IoB Jiefla HaBefleH Kyp3MBOM, €BEHTY-

a7mHO pemHM 6pOj M3Tama, MeCTO VM3Jama, TOIMHA U3Jama, ckpaheHnia

cTp., 6poj cTpaHe.

IIpumep: Mupko Bacumesnh, Tpiosurcko tipaso, 9. uspame, beorpap,
2006, cTp. 100.
Roy Goode, Commercial Law,
429.

3™ edition, London, 2004, ctp.

6) Kaga ce uutupa kmura Buile ayTopa, HMXOBA MMeHa U IPe3MMeHa ce
pasfBajajy 3ape3oM.
IIpumep: parmma CnujerraeBnh, Cnobopan Crnacuh, Komenitiap 3akona
o ciieuajHom ociiyixy, beorpan, 2006, cTp. 67.
Hubert de Vauplane, Jean-Pierre Bornet, Droit des marchés
financiers, 3° édition, Paris, 2001, ctp. 243.

B) Kmura kojy je Heko nuile IpUpeauIo Kao ypeIHNUK ce LUTUPA TaKO LITO
Ce HaKOH IeTOBOT MIMEHA U IIpe3UMeHa y 3arpajyl HaBOAY O3HAKA ,ypen-
HUK" i ckpahennna ,,yp.“, ofHOCHO oxrosapajyha o3Haka Ha je3uKy Ha
KOM je Kibura o6jaB/beHa.

178



1-3/2013. (ctp. 177-182)

r)

1)

a)

6)

IIpumep: Mupko BacupeBnh (ypepHux), Axyuonapcka gpywiiéa, bepse
u axuuje, beorpan, 2006, cTp. 27.
Fidelis Oditah (editor), The Future for the Global Securities Mar-
ket, Oxford, 1996, ctp. 74.
Heinz-Dieter Assmann, Rolf A. Schiitze (Hrsg.), Handbuch des
Kapitalanlagerechts, Miinchen, 1990, ctp. 55.

Kaga ce nmrupa jemna kmura oppebeHor ayropa, Kop IOHOB/BEHOT
LUTHUpalka Ce HaBOIU IPBO CIOBO MMEHAa Ca TauKOM U Ipe3VMe, HAaKOH
yera ce fiofaje ckpaheHuIa Has. geso Kyp3uBoM, IIOTOM CTP. U 6poj cTpa-
He.
IIpumep: M. Bacumesuh, nas. geno, ctp. 102.

R. Goode, Has. geno, cTp. 431.
Kapa ce nutupa Buille Kipyra MCTOT ayTOpa, KOJ IIOHOB/BEHOT LIUTUPAkha

ce HaBOfM IIPBO CTIOBO MIMEHA Ca TA4KOM U IIpe3uMe, HAaKOH 4era ce Ha-
BOJM IIYH HAaC/IOB KIbJTIe Kyp3UBOM, IOTOM CTP. 11 OpOj cTpaHe.

IIpumep: H. JoBanosuh, Emucuja spegrocHux aanupa, ctp. 107.

. Unanmm

YnaHum ce untupajy Ha cnegehy Haumh:

MMe ayTopa, IIpe3uMe ayTopa, OTBOPEH) HABOJZHUIIM, Ha3MB WIAHKA, 3a-

TBOPEHV HaBOJHMIY, Ha3MB YacOINca Kyp3UBOM, OpOj 1 TOfIMHA M3/atba,

ckpahennuna ctp., 6poj cTpase.

IIpumep: 3opan Apcuh, ,Ydemrhe y CKyHNIITMHUM aKIMOHApCKOT Apy-
wrBa‘, IIpaso u tpuspega, 6p. 1-4/2005, ctp. 23.

Klaus J. Hopt, ,,Aktionérskreis und Vorstandsneutralitit®, Zeit-
schrift fiir Unternehmens— und Gesellschaftsrecht, Nr. 4/1993,
cTp. 535.

Kaga ce umtupa 4iaHak BMIIE ayTOpa, HIXOBA MMEHA U IIpe3VMeHa ce

pasnBajajy 3apesom.

IIpumep: bouiko >Kmekosuh, Karapuna Bemwosuh, ,Ksamuter xopmo-
PaTMBHOL yIIpaB/baba U TP>KUIITE KOPIIOPaTMBHE KOHTPOJIE Y
ycnosuMa tpansunuje’, Ilpaso u dpuspega, 6p. 1-4/2005, ctp.
43.

Michael C. Jensen, William H. Meckling, ,Theory of the Firm:
Managerial Behavior, Agency Costs and Ownership Stucture®,
Journal of Financial Economics, Vol. 3, 1976, ctp. 307.
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B)

r)

1)

Kama ce murmpa jemaH wraHak ofpebheHor ayTopa, KOJ ITOHOB/BEHOT
LUTHpAalka Ce HAaBOAY IPBO CIOBO MMEHA Ca TAuKOM U IIpe3)Me, HAKOH
Jera ce fopaje ckpaheHmna Has. unanax KypsuBOM, IIOTOM CTP. U Opoj
CTpaHe.

IIpumep: B. Pagosuh, Has. unanak, ctp. 164.

Kapa ce nutypa Bulle YiaHaKa MCTOT ayTOPa, KOJ IIOHOB/bEHOT UTUPaba
Ce HaBOAM NPBO CI0BO MMEHA Ca TAaYKOM M Ipe3VMe, OTBOPEHM HaBOAHU-
V1, IIYH HaC/IOB WIAHKA, 3aTBOPEHV HaBOJHMIIY, IOTOM CTp. 1 6poj cTpa-
He.

IIpumep: B. Pagosuh, ,,Crevajun ucrmatau pefosu’, cTp. 184.

Pan, omHOCHO YmaHak 06jaB/beH Y OKBUPY 300pHMKA paZoBa MM KIBUTE,
KOjy je HeKO IpyTO JINLie IPUPEUIO Kao yPeaHNUK, ce INTUpa Ha cnefehn
Ha4MH:

MMe ayTopa, IIpe3uMe ayTopa, OTBOPEH) HABOJHUIIM, Ha3UB WIAHKA, 3a-
TBOPEHY HaBOJHMIY, O3HAKA ,,V:", IMe YpefHIKa, Ipe3uMe YpefHIKa, Ha-
3uB 300pHMKA PafioBa, OFHOCHO KIbUTe, €BEHTYATHO peqHM OpOj 13aamba,
MeCTO U3[iama, FOfiMHa M3ama, ckpahennuna ,,ctp.”, 6poj cTpaHe.

IIpumep: Hebojiia JoBanosuh, ,OTBapame U 3aTBaparme IPUBPELHUX
npymraBa‘, y: Mupko Bacwmpesuh (ypepumk), Axyuonapcka
gpywiniea, 6epse u akyuje, beorpam, 2006, ctp. 307.

3. IIponucn

a)

6)

[Tpomucu ce uuTMpajy Ha cnegehn HaumH:

IyH Ha3}uB IIPONNCA, OTBOPEHA 3arpajia, IMIACUIO y KOME je IIPOINC

06jaB/beH Kyp3MBOM, OpoOj Ilacuiaa 1 rofgyHa o6jaB/buBama, 3aTBOPEHA

3arpafia, ckpahenna 4., CT., Tad., OFTHOCHO Tap. u 6poj oxpernode.

IIpumep: 3axkon o npuBpenuHuM apyiursuma (Cnyxbenu inacnux PC, 6p.
125/2004), un. 15.

Axo he HaBefieHV 3aKOH IIOHOBO OMTY LIUTHUPAH Y Pajy, IPYINKOM IIPBOT

nUTHpama ce Mocie Opoja rmacwma U ropuHe o6jaB/bUBamba HABOIU

ckpahenniia nogp xojom he ce mpomnuc fape nojap/pUBATH.

IIpumep: 3aKkoH O perucTpanuju NpuBpenHux cybjexara (Crymbenu inac-
Hux PC, 6p. 55/2004 n 61/2005; game y ¢pycHorama: 3PIIC), wi.
3cr 1.
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B)

hi9)

b)

YaH, cTaB U TavyKa [poINca O3Ha4YaBa ce ckpaheHumama 4., CT. ¥ Tad., a
naparpad ckpahenniiom map.
Ipumep: 4n. 24 ct. 1 Tav. 5 win map. 14.

[TpunnKoM IIOHOB/BEHOT LIUTUPaba ofpeheHor mpomca HaBOAY Ce BeroB
IIyH Ha3uB, OGHOCHO CKpaheHMIa yBefjeHa IPWINKOM HPBOT LIUTHPAh,
ckpahenuna 4., ct., Ta4y. win nap. u 6poj oppende.

ITpumep: 3aKOH O MPUBPESHNM APYLITBUMA, L. 7.
3PIIC, 4. 25.

ITponvcy Ha CTpaHOM jesUKy ce IIMTHUPajy Ha ciaefehn Haumh:

IYH Ha3MB IPOINNCA IpeBeleH Ha CPICKM jesVK, FOAMHA 00jaB/blBalba,
OJIHOCHO YCBajaiba, OTBOPEHA 3arpajia, IyH Ha3MB IPOINCA Ha OPUTMHAI-
HOM je3MKy Kyp3MBOM, eBeHTYaTHO cKpaheHnIja oy xojom he ce mpomuc
lla/be II0jaB/bUBATH, 3aTBOPEHA 3arpaja, ckpaheHuma Wi, CT., Tad. Win
nap. u 6poj oxpenbe.
IIpumep: Hemauku Tproauky 3akoHMK u3 1897. rogmue (Handelsgesetz-
buch), map. 29.
o6purancku Kommanmjckm 3akon us 2006. ropyuue (Companies
Act; nampe y ¢pycHorama: CA), 4. 67.

IIpommcy EBporncke yHuje ce nuTupajy Ha HauuH npommucal Ilpupyunn-
KOM 3a IpeBobeme npaBHUX akaTa EBporncke yHuje 3 2009. ropnte, Koju
je moctymaH Ha cajty Kanuenapuje Brage Peny6nke Cp6uje 3a eBporicke
uHTeTpanuje (Www.seio.gov.rs).

4. Issopu ca VInTepHera

a)

6)

MsBopu ca VHTepHeTa ce nutupajy Ha cinegehn HaumH:

¥IMe M IIpesyMe ayTopa, OMHOCHO OpraHusaluje Koja je IpUIIpeMuIa

TEKCT, Ha3UB TEKCTa, €BEHTYa/HO MeCTO 1 TOfYHA 00jaB/biBamba, O3HAKA

»BOCTYIIHO Ha ajpecu:‘, agpeca VIHTepHeT CTpaHUIle Kyp3UBOM, JaTyM

IPUCTYIA CTPAHUIY, eBeHTyanHo cKpaheHuna ,,cTp.“ u 6poj cTpaHe.

ITpumep: Giovannini Group, Cross-Border Clearing and Settlement Arran-
gements in the European Union, Brussels, 2001, goctynHo Ha
agpecu:  http://ec.europa.eu/internal_market/financial-markets/
docs/clearing/first_giovannini_report_en.pdf, 21.10.2008, ctp. 18.

HpI/I}II/IKOM IIOHOB/BEHOI' LIMTHpamka M3BOpa ca MHTepHeTa HaBOOM C€
IIPBO CJIOBO MM€HA ayTOpa €a TaYKOM U IIPpE3MME ayTOpa, OJHOCHO Ha3UB
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YIIYTCTBO 3A AYTOPE ITpaBo u nmpuBpena

opraHmsalje Koja je IpUIpeMiuIa TeKCT, M Ha3UB TEKCTa,  €BEHTYaTHO

u ckpahennna ,,cTp.“ n 6poj crpaxe.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, ctp. 6.
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