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YTAHIIN

YIK 005.21:334.72.021 ; 005.35 ; 347.72.032

ap Brnagumup CABKOBII'h
poueHt IIpaBHor ¢akyrrera Yausepsurera Ilpue Tope

HA PACKPIIRY ,,TBPOOT“ U ,,MEKOTI'“ IIPABA
- CABPEMEHMU PEI'YJIATOPHU OKBUPI
KOPITIOPATMBHOT YIIPAB/bAIbA

Pesunme

Osaj unanax ce upeiliesHo Goxycupa Ha cée UPUCTHYHUje 36. ,MeKO
ipaso kopuopaitiueHol yupasmarwa“ u upegciiasma UoKywaj ga ce aHanu-
3upa weiosa u eUKACHOCI PelyNaliopHUX OKBUPA KOjU HA temy 3ACHUBA]Y
Haciiojara ga ce GPpomMosuwLy U UpumujeHe HAjeuwu cillaHgapgu Kopiopa-
MUBHOT ylipasmwarbd, a ¥y 0gHOCY HA ePUKACHOCIHL PAGUUUOHATIHO TPUCYTTi-
HUX UPABHUX UHCTUPYMEHATNA KOjU YUHe Wi36. ,ii8PJo Upaso KopiiopailiueHol
yupasmara“. Miax, Ha tioueliky, umajyhu y eugy ruxosy HegopeueHOCH,
aywiop Hokywaea tpeyusHuje ga Yuepgu cagpiuHy HaeeqeHux KbyUHUx
ilojmosa. Konauno, Haxkon cilposegene ananuse ipegHocitiu u Heqociiaitiaka
06a peiynatiopHa UPUCTYHa, Y 4IAHKY ce UBHOCU 3AKbY4AaK KAKo Cy, He3a-
BUCHO 0g TlleHgeHyUje pacilia 06umMa U 3HA4aja UHCIpyMeHailia mekol tpasa
KopiiopailiusHoi yupasmwairva, Makap y 080M UWIpeHyiiKy, peiynatiopHu OKeu-
pu kopiiopaiiueHol yupasmparba ¢ Upasom u gamwe yiiemeweHu HA UPABHUM
UHCHIPYMeHTUUMA KOju Upuilagajy Kaiteiopuju iiepgoi upasa Kopuopaiius-
Hol yilpasmwarea. Hajsag, usnujeiti je u citias Kaxo je, y ceéujeitiny ouuinegre
KoHBepieHyUje géa aHANUUPAHA PelyNaitiopHa UPpUcitlyila, KbyuHo Uuitiaree
gamac xaxko tponahu tipasy pasHoiiiexy upu ucitiospemeHoj ipumjeru oba pe-
lynaiiopra tpuciiyia.

Kmwyune peuu: xopiiopaitiueHo yiipasmarwe, mexko Upaso, iepgo iipaso,
gobposomHa UpumeHa, gpyuwiitieeHo 0gi060pHO TOC06atbeE,
nogcitipenu.



YIAHLN IIpaBo u npuBpena

I YBop

Konmko je caM TepMMH ,,KOPHOPAaTMBHO YIIpaB/bame HOB y CMMIC-
Iy Berobe I700alHe aKTYeTHOCTH, TOJMMKO je, Ha IPYroj CTpaHu, cTapa u
y TpaBHOj HayIM AYro NpUCYTHA Npo6reMaryka Koja 4MHM K/bYYHU IMO
Cafip>XMHE OBUM TEPMMHOM O3HAa4eHOr nojMa. Hamme, KommaHmjcko mpa-
BO ce 6aBM Ipo6/IeMOM yIpaB/bara KOMIIAHNMjaMa, HBUXOBOI OfHOCA IIpe-
Ma Ccy0jeKkTVMa AMPEKTHO 3alfHTEPECOBAaHMM 3a HIXOBO IOCTIOBame, T3B.
»CTEJKXO/I/leprMa’, Te M3HaIaXemeM Haj0o/be CTPYKype OpraHa M CUCTeMa
OflHOCa YHyTap M u3MeDy BWUX joll off IojaBe IpPBUX IIpeTeya MOJEPHUX
KOMIIaHMja, moyetkoM 17. Bujexa.! MebyTum, Hu maHac, moma Bujexa oOff
nojaBe oBor tepmyuHa y CAJl-y u map JeljeHuja HaAKOH Herose ITI0OanHe
mpoMolyje, 1 mopey 6POjHUX HAIopa y TOM IPaBIly, CaM KOHLENT KOPIO-
PaTMBHOT yNpaB/bakba HUj€ MNPELM3HO YOKBUPEH, Tj. HEr0oBa Cafp>KMHA jOLI
YBUj€K HMj€ Y JOBOBHOj Mjepy ycarialleHa y CTPY4HOj ¥ Hay4HO] jaBHOCTH,
YeMy y 3HauajHOj Mjepu JOIIPUHOCH 1 YMibeHNIIa 1a uCcTy Beh ferjeHnjama Huje
IpeaMeT aHa/lIu3e caMO KOMIIAHUjCKOT IIpaBa, Beh U Hu3a APYruX CpOZHUX
NpaBHYX JUCHUITUIMHA, IOy T 6€P3aHCKOT U IIpaBa XapTyja off BPYjeTHOCTH,
amM M IPYTUX PYIITBEHUX HaykKa, TIONYT eKoHomuje u commonoruje.” Ho,
KaKo 1IJ/b OBOT WIAHKa HIje jOII jefaH IOKyIIaj medyHMCama HOjMa KOp-
IIOPaTVBHOT YIpaB/bakba, Y la/beM TeKCTy heMo ce 3afpkaTy Ha Tope O3Ha-
YEHOM, LIEHTPA/THOM U Bj€POBAaTHO HajMarbe CIIOPHOM JMjeNTy Cafip>KIHe TOT
koHnenTa. Ha apyroj cTpann, mak, oBuM 4wiaHKoM Ouhe y4mmeH MOKyIIaj
fa ce y Mjepu Moryher HampaBy OCBPT Ha TO y KOjUM ce IIpaBIVIMa JaHac
IPETEXXEeHO YCMjePaBajy K/by4He Pery/aTopHe MHUIMjaTUBE U a Ce ca CTa-
HOBMINTA IHLMXOBE AKTYelIHE M IOTEHIMjalHe [jeIOTBOPHOCTM Ha IIIaHy
MMIUIEeMEeHTallMje OCMMII/beHNX CTaHAapAa U yHanpebhema cucrema Kopro-
PaTMBHOT yIpaB/barba YOIIITE, HallpAaBM aHa/IN3a Ba K/bydyHa NPUCTYIA Y

1 Kao mpBa MofepHa KOMIIaHUja y IUTepaTypu ce Hajuyeuthe HaBopm VICTOYHO-MHAMjCKa
KOMITaHuja, Koja je 1600. roguHe OCHOBaHAa KPa/beBCKOM IIOBEHOM, KOjUM HTOKYMEH-
TOM Cy jOj rapaHTOBaHA M eKCKIy3MBHA IIpaBa TprosuHe usmeby Enrnecke u semama
Koje ce Halase MCTOYHO of Pra mo6pe Hame. OBa KOMIIaHMja, HauMe, IIpBa je Koja je
UMaza CTPYKTYpPY, OFHOCHO Ha4YMH yIpaB/bakba HaMK CABPEMEHMM KOHIENTUMA KOju
[104VMBajy Ha IPMHLIMITY OffBOjeHOCTH BJIACHMYKe Off yIIpaB/bauke pyHKumje. Bun. Mupko
Bacwupesuh, Kopitopaitiuero yipasmarve — iipasHu aciiexitiu, beorpag, 2007, ctp. 19.

2 Dnob6amHa mpoMolja OBOT KOHIIENTA 1 CTBapame CBOjeBPCHOT IOKpeTa 3a M3pajy Ha-
I[VIOHATHUX KOJleKCa KOPIIOPAaTUBHOT YIIpaB/bakba IMPOM CBUjeTa ce Hajueurhe Bexe 3a
objaB/puBame T3B. ,Kanbypujes ussjemraj“ (Cadbury Report — Report of the Committee on
the Financial Aspects of Corporate Governance), Koju je o610 1Me 110 IpefcjenaBajyhem
THje/Ia Koje Ta je ¥ cadnMHIIo Hof oKpubeM JIoHmoHcke 6epse. OBaj je ussjemraj yopso
IIOCTA0 M JaHAC, 3ajeHO Ca HEKOIMKO HAaKHAHO CAYMIEeHMX, IPeCTaB/ba MHTEIPaIH
nno Komexca koproparyBHOr yrpasbama JIOHFOHCKe Gep3e, a M3BPLINO je U K/bYYHU
YTHUIIaj Ha CIMYHE KOfieKCe HOHUjeTe MMpoM ITaHeTe HakoH Tora. Bup. Klaus J. Hopt,
»Oxford Handbook of Comparative Law — Chapter 36 y: Mathias Reimann, Reinhard
Zimmermann (eds.), Comparative Company Law, New York, 2008, ctp. 1182.
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TOM CMICITY. Je[JHOT KOjU Ce OC/ama Ha T3B. ,MEeKO IIPaBO" U IPOK/IAMOBAaHY
JjelIOTBOPHOCT MCTOT y CaBPeMEHVM YCTIOBMMa ITOC/IOBaba 1 PYTOT KOju Ce,
nonasehy TpafUIMOHATHUX PeryIaTOPHUX MeXaHM3aMa, IPETeKHO OC/Tarmba
Ha HemocpegHo obaBe3yjyhu Kapakrep T3B. ,, TBpfor npasa‘ [IperxonHo, fa
6u y aHamM3y e(MKAaCHOCTH jeHOL, OFHOCHO APYTOr IPUCTyNa IpobreMy
MIMIUTEMEeHTallMje JKe/beHNX CTaH/ap/ia KOPIIOPAaTUBHOT YIIPaB/batba YOIIIITe
YUUIM, HOTPeOHO je OCBPHYTM Ce ¥ Ha TO LITa KOHKPETHO 3Hade K/by4HM
II0jMOBM je[HOT ¥ APYTOT IPUCTYIIA, MEKO, OFFHOCHO TBPHO IIPAaBO KOPIIOpa-
TUBHOT yIIpaB/baiba, Te KOje BPCTe HOPMM U PeryJTaTOPHUX MHCTPyMeHaTa
Off OHMX KOjMMa Ce y IIPAKCU pery/uiie OBa MaTepuja jejaH, OGHOCHO APyru
nojaMm o0yxBarajy.

II IlITo je TBpAO, @ ITO MEKO MPABO Y CABPEMEHOM
KOPOIOPAaTMBHOM YIIPaB/bamby?

Kako je mojam TBppOr mIpaBa NPakKTMYHO HACTA0 KA0O IOC/beAuIa
TojaBe TepPMIHA, OJJHOCHO TI0jMa MeKOT TIpaBa,” To heMo Ha oBOM Mjecty
IPBO IOKYIIATK Jla YTBPAMMO CafIp>)KMHY OBOT JPYTOT, KOHTPOBEP3HUjET Off
IBa nojMa. Vako Ha IpBU IOT/IET, TO MOXKE JIjeIOBAT! KAao PENATUBHO JIaK 3a-
JlaTak, HOCeOHO aKo Ce HACTYIa Ca CTPMKTHO IO3UTYBUCTUYKOT CTAHOBMUINTA,
pujed je, UIaK, O OCjeT/bUBOM M He TONMKO jeTIHOCTaBHOM IuTamy. Haume,
y IUTEPATypU C€ MOTY CPECTHM YMTaBe CTyAuje, Ia CAaMMUM TUM M pasanyu-
TV OPUCTYNN Npo6rIeMaTuIy fedyHNCcama MEKOT IpaBa, Te pasTpaHNderha
u3Mehy MeKor 1 TBpAOT IIpaBa, Ha jefHOj CTPaHM, a/lii ¥ MeKOT IIpaBa U Io-
JINTUYKYX JleK/Iapanuja, ToKyMeHaTa i IpyIUX BPCTa ,HelpaBa‘, Ha APYroj
cTpann. Mmak, y3 caB pusuK ofj IpeTjepaHe TeHepanmsanmje, usrnefa Kako
ce BehnHa cTaHOBMINTA MOTY CBPCTATH y [iBMje CYIIPOTCTaB/beHEe KaTeropuje,
IOJ jeOHMM Of iBa CYIITMHCKM Pas3an4YMTa MPUCTYIIa OBOM INUTAWY WIIN,
nak, Herfje u3Mel)y, Ipyu yeMy ocTajy IpeTe)XHO HaC/IOmbEHM Ha jelaH Off IBa
CYNpOTCTaB/beHa AOKTpuHapHa monasumra.’ TIpsu o oBa aBa MpUCTYyTA,
KOju ce Hajyemrhe 03HauaBa Kao MO3UTMBUCTUYKM (IIOHETHje ¥ HOPMATUBU-

3 IlITo Makap Ha IPBU IIOITIEN JjeIyje alCypAHO, MMajyhu y Busy UnMieHMIY Aa je caMo
MeKO IpaBo Heymopeauso Miabe, Tj. la Cy HOpMe Koje ra JjaHac ,,OTjelOTBOPYjy" n
IIpaBHY MHCTPYMEHTH y KOjUM CY MCTe Cafip)KaHe MOCTaaM CYLITUHCKY ,BUBMBU“ TeK
HakoH [Ipyror cBjeTckor para, a y MaTepujyu KOPIIOPaTMBHOT YIIpaBjbaiba 1 JelleHnjama
HAaKOH HeTOBOT OKOHYAmba.

4 Bup. Gregory Shaffer, Mark A. Pollack, ,,Hard vs. Soft Law: Alternatives, Complements
and Antagonists in International Governance®, Minnesota Law Review, Vol. 94/2010, ctp.
712-717; Andrew T. Guzman, Timothy L. Meyer, ,International Soft Law®, Journal of
Legal Analysis, Vol. 2, No. 1/2010, ctp. 174; Jan Klabbers, ,The Undesirability of Soft
Law®, Nordic Journal of International Law, No. 67/1998, ctp. 381-391; Timothy L. Meyer,
»Soft Law as Delegation’, Fordham International Law Journal, Vol. 32, No. 3/2009, ctp.
899-896; David Kinley, Junko Tadaki, ,,From Talk to Walk: The Emergence of Human
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CTUYKM), Y OCHOBM TIOJIa3M Of TOTa Jia je IPaBO CaMO OHAa HOpPMa Koja jecTe,
OIIHOCHO MOXKe OMTHU HemocpenHo obaBesyjyha, Te unja ce mpumjeHa, Makap
y Teopuju, MoKe HOCTMNY M IPMHYZHUM ITyTeM, TUMe, Y KPajiboj ITVHUjH,
posozehu y murame 1 caMO CTAaHOBHUILTE Jja Ce MEKO IIPAaBO, OJHOCHO 6110
KaKBO IIPaBWJIO NOHAIIamba Koje He MOXKe MMarty obase3yjyhm xapakrep, Te
4yja ce MpUMjeHa He MOXKe NMOCTUNY U IMPUHYAHKUM ITyTeM YOIIIITe M MOXe
TpeTupartu Kao oOnuK npasa. Jlakie, OBfje Ce CYLITMHCKU KPUTEPUjyM
pasnukoBama n3Mely ,mpaBa“ u ,Hempasa“ Hamasu y ob6aBesyjyhem, mpu-
HYJHOM KapaKTepy KOfi jefiHe U HefJOCTaTKy MCTOT KOf| JpyTre BpCTe HOPMI,
OIHOCHO mpaBa. [Ipyru IpMUCTYH, Kao CBOjeBPCHUM AHTUIOJ IIPETXOTHOM,
MOTao 61 ce O3HAUMTM KaO KOHCTPYKTMBMCTUYKM WIM, MaK, QyHKIMOHA-
MMCTNYKM. 3aHeMapyjyhy Kao KpUTepyjyM pas3iMKoBama IMNUTame IOYeTHOT
obaBesyjyher kapakrepa HOpMI, I1a U ,ONCKPO/bEHOCT CAaHKLIMjOM Kao Me-
XaHM3MOM IPUHY/E, OBaj MPUCTYI IOa3y Off TOTa JIa je KJbyYHO KOJIMKO CY
T0jefiIHe HOpMe, OJHOCHO OIIIITY aKT! Y KOjiMa Cy UCTe caapkaHe de facto
IjeTIOTBOPHM, aHAMM3Kpajyhyl CTeleH HbIUXOBe NMPUMjeheHOCTI HaKOH IIPO-
TeKa ofipeheHOr BpeMeHCKOT Ieprofa, ITo, Y KPajmbeM MCXOY, MOXKe JoBe-
CTU M IO TOTa Jla Ce, YIIPaBO y CK/Iajly ca OBMM IPUCTYIIOM, IOjefjuHe HOpME
41ja IpuMjeHa Hije obaBesHa, a KapaKTepullle X BUCOK CTelleH J0OpOBO/bHe
IpUMjeHe, MOTY TPeTHpaTy Kao TBPAO NPaBo, JOK 01 ce MO NPMHINITY JIO-
TMYKOT 3aK/by4MBamba argumentum a contrario IojefiyiHe HOPMe UMIIEPaTUB-
HOT KapaKTepa, Koje 6e3 0031pa Ha HBIXOBY IIPAaBHY IPUPORY KapaKTepuie
HU33aK CTeIleH IIpMMjeHe y IIPaKCcH, MOIJIe YCIOBHO CBPCTAaT!l Y MEKO IIPaBo.

Y3 HaBeleHO, TOTPEOHO je MMATH y BUAY U TO Jia cliennudaH pas3Boj
peryaTopHMUX OKBYMpPA KOPOIIOPAaTMBHOI yIpaB/babkha Y K/bYYHUM IpaBHUM
CHCTeMUMa [NaHAIIbNIE, Te ,00raTCTBO® OONMKA M PasIUIUTU MEXaHU3-
MU TIpUMjeHe OINIITHX aKaTa KojuMa Cy HOpPMAaTMBHO paspabeHu Opojun
CTaHZIapAM KOPIIOPaTMBHOT yIpaB/baba MOAATHO YCIOXKHbaBajy NNUTambe
HedMHUCaba, OFHOCHO pasrpaHmyera usMebhy MeKkor u TBpHOr IpaBa y Toj
o6mactu. KoHkpeTtHuje, ,KOMIUIMKalLuje“ Cy IoYesie jouI Of rope IOMEeHyTOT
Kanbypujesor ussjemraja 1 HacTaBuIe Cy ce IPeKO HM3A CIMYHUX OKyMe-
HaTa KOjI Cy Ce jaBU/IM KaO CBOjeBPCHA peaKkljlja Ha IeroBy I10jaBy, HE CAMO
y Enrneckoj, Beh u pyrum sem/paMa aHITI0aMEPUYKOT, /TN ¥ €BPOIICKOKOH-
TMHEHTA/THOT I[MBUIM3AIMjCKOPABHOT KPyra.” 3aTUM Cy, OIeT IIOYeBIIN Off
Enrnecke, y jenHoM 6pojy 3eMaspa TV CTaHJApAM KOPIIOPATUBHOT yIIpaB/batba

Rights Responsibilities for Corporations at International Law*, Virginia Journal of
International Law Association, Summer 2004, ctp. 931-1023.

5 Y nuramy cy 6pojHM KOHEKCM KOPIOPATMBHOI YIPaB/baiba, HPEHOpyKe 3a HajbOBy
IIpakcy y Toj obmactu u gpyre cindHe $popMe JOKyMeHaTa KOjU Ce YCBajajy Of cTpa-
He, IPVBPEIHNX KOMOpa, OaHKApPCKUX acouujaunmja, NpodecHOHATHUX YAPYKerba,
mebyHapopuux opranmusanyja u ad hoc tujena. Bume: Klaus J. Hopt, ,Comparative
Corporate Governance: The State of the Art and International Regulation®, American
Journal of Comparative Law, 2011, ctp. 12.
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[jeTMMIYHO VIHKOPIOPUpPaHM y 6ep3aHCKe IMpPaBIIHMKE O KOTAIVju, a Be-
TIMKY IMO IUX je IPEPacTao y KofleKce KOPIIOPATUBHOT YIPaB/batba KOju Cy
yCBajaHU Off CTPaHe PasHUX CTPYKOBHMX M Apyrux yapyxemwa. Y CAJl-y, Ha
APYTOj CTpaHW, MOJE/N 3aKOHMU, IOIy/IapaH ¥ yoOudajeH MOiell IpOMoLje
HOBMX IPaBHMX CTaHJApfla ¥ DeryJIaTpOHMX pjellema, JOOuUmm cy CBOjy
TIPUMjeHy U Y MaTepuji KOPIOpaTMBHOT yrpabmbamwa.® MehyTum, u mopen
npase nponudepanyje IpaBHUX NHCTPyMeHaTa Ha nosby ypebhema matepuje
KOPIIOPaTMBHOT YIPaB/bakha, a/li U CBE yUecTasuje yIoTpebe TepMIHa MEKO,
OJHOCHO TBPZIO IPAaBO, Y OBOM TPEHYTKY jOII YBUjeK HEMaMO y CTPYYHO]
jaBHOCTM MCKPMCTA/IMCaHy M HIMPOKO NprxBaheHy HoOfjeny perynaTopHIX
VHCTpyMeHaTa Ha jeflHy, OGHOCHO ApyTy Kareropujy. Heku op yspoka Tome
Hajlase ce y YMI€HMIM Jla je pujed O IUTarby PelaTMBHO HOBUjET NaTyMa,
OIHOCHO Y HeNpupiaBamy ofropapajyher sHadaja camoj mpo6neMaTui.
MebhyTtnm, jefaH of K/byYHMX Pasjiora, CMaTpaMo, IEKU U Y YNHEHNIN 1
ce TOfjella Ha TBPAO M MEKO IPaBO y 00/IacTV KOPIOPATHBHOT yIIPaB/baba
gyectro npehyrHo m 6e3 mperxopmHe aHanM3e, HouCTOBjehyje, OFHOCHO
u3jeHa4aBa ca IOJjeJIOM Ha 3aKOHCKY M CaMOpEry/IaTUBY, Tj. aJiT€pPHATUB-
Hy PeryIaTUBY y OBOj 00/lacTy, IITO y CBUjeTIy KapaKTepUCTU4He HpPypo-
e TOjefTHUX PerylaTOpHUX MHCTPYMEHATa, YIPaBO OHMX KOjU Ha HOpMa-
TUBHOM II/IaHy OTjelIOTBOPYjy HajcaBpeMeHMje CTaHAapfe KOPIOPaTUBHOT
yIpaB/baba, YMHM IPETIIOCTABKY KOjy je, MIIaK, HOTPeOHO IIperCINTATH
Ipyje Hero MTO Ce MCTA IPUXBATY Ko MOIA3UINTEe y aHaIM3aMa PasINIUTIX
peryIaTopHMX KOHIeNaTa KOPIOPAaTUBHOT ylpaB/bama. Haume, Hemyro Ha-
KOH T7I06a/THe TPOMOIIMje KOHIIeNTa KOPIIOPAaTUBHOT yIpaB/baka ¥ ycIjexa
y CKpeTamy NaXkibe KbyYHMX cybjekaTa MehyHapopmHe CTpydHe jaBHOCTM
Ha mera, He 4eKkajyhm pedopmy NMoSUTMBHONPABHMX OKBMPA, a >kenehm ma
y yClIoBMMa OIITpe ITI00amHe KOHKYpEHIMje OfpKe MHTepecoBame MHBe-
CTUTOpA 3a y/arame y KOMIIaHUje 49Mje ce aKIyje KOTUPAjy Ha byMa, Beln-
Ki Opoj HajsHAYajHUjMX CBjeTCKUX Oeps3u je y CBOja IpaBWIa O KOTUPAY
TjEMMMUYHO MM Yy LjEIMHMA MHKOPIIOPMPAO COIICTBEHE, OJHOCHO KOJEKCe
KOPIIOPAaTUBHOI yIIpaB/batba CauMibeéHe M IPENOopydYeHe Of CTpaHe HaLMO-
Ha/IHMX PEryIaTopa Wi K/bYYHMX ITOCJIOBHUX YApy>Xema. Haunun Ha Koje
ce MOKyIIaBa 06e301jeanTy IpUMjeHa K/bYYHUX CTaHAapAa KOPIOPATUBHOT
yIIpaB/baba Cafip)KaHMX Y OBMM KOJeKCMMa Bapupajy off 06jaB/pyBamba nMe-
Ha KOMIIaHMja KOje IpernopydeHe CTaHJapfe KOEHOpaTI/IBHOF ylpaB/bama
He IpUMjemYjy, IITO je IpaKca jallaHCKUX Oep3u,” MpeKo NpMMjeHe MO3Ha-

6  Ynorpeby oBe BpCTe IPAaBHUX MHCTPYMEHATa y IPOMOBMUCAbY U MMIUIEMEHTAIM)Y MO-
JIepHUX CTaHAAp/la KOPOIOPAaTUBHOT yIIpaB/baka, 0Xpabpua je mupekTHo n EBpomcka
KOMIJCHja y IIO3HATOM M3BjemTajy Ha Ty Temy u3 2002. ropuHe, Koju je IIOJ, HE€HUM
OKpI/beM CauMHI/Ia Brcoka rpyma excriepaTa 3a KOMIIAHMCKO IIPaBO M KOjI ce Hajuemhe
O3Ha4yaBa 10 IpesnMeHy npefcjenasajyher te rpyme (2002 Final Report of the Group on
a Modern Regulatory Framework for Company Law in Europe — Winter report).

7 Bup. Klaus J. Hopt, ,,Comparative Corporate Governance: The State of the Art and
International Regulation, ctp. 11.
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TOT KOHIIENTa ,,IpuMujern win objacau? Te Jlonmorcke 6epse, Ha K0joj je
Taj KOHIIENT ,fopaben” Ha HaumH fa ce oppeheHn craHmapau 6e3ycIOBHO
MOpajy MCIIOLITOBATK Of CTpaHe KOMIIaHUja Koje ce KOTMpajy Ha Oepsn, a
TOJ] IPUjeTHOM CKHMflamba ca Kotamje,” ma cse 1o CAJl-a, rrje je Beh uutany
[lelleHnjy Ha CHasu T3B. ,Sarbanes-Oxley Act'® bemepanun saxon koju Ha
MIMIIepaTIBHO] OCHOBU 06e36jehyje mpumjeHy cTporux craHgappa Kopropa-
TUBHOT YIIpaB/batba, JOIYIbaBajyhy Ha Taj HAYMH TPASULIMOHAIHE IPUHIIAIIE
Koju cy Beh offaBHO MHKOpIIOpUpaHM y KOMIIaHMjcKe 3akoHe. KoHauHo, yko-
JIMKO OBe MOJe/Ie MMIUIeMEeHTalVje CTaHAap/ia KOPIIOPaTHBHOT yIIpaBa/baba
careflaMo y CBUjeT/Iy paHMje Ha3HAYE€HUX NPUCTYIIA, OGHOCHO KpUTEPHjyMa
pasnMKoBama MEKOT M TBPHOI IpaBa, BuijeheMo fa cTaB 0 TOoMe Kako ce
THofjjesla Ha 3aKOHCKY M CaMOPETYIaTHBY, Tj. AP>KaBHO 1 ayTOHOMHO IIPaBO
HY>KHO ITpeKJIala ca IOJije/IoM Ha TBPAO ¥ MEKO IIPaBO Y MaTepyju KOpIiopa-
THMBHOT yIIpaB/balba, UIIAK, HIje 3aTBOPEH 3a CBaKy pacupasy. [Ipumjepa pann,
MaKo Cy Oep3aHCKa IpaByia O KOTHPamby ayTOHOMHO IIPaBO M YCIOBHO ce
MOTy yOpojUTHI y aiTepHaTUBHEe OO/IMKe perynanuje CTaHaapAa KOpIopaTyB-
HOT yIIpaB/balba, IIPaBHA IPUPOAA HOPMe UMja AMCIIO3VIINja eKCIUIMIIMTHO
ynyhyje Ha nomToBamwe CTaHfapfia KOPIOPATMBHOT YIIPaB/bakba, a CAaHKINja
Ha MOryhHOCT ryOuTKa IpaBa Ha KOTHpambe HIXOBMUX XapTHja 3a KOMIIaHMje
Ha Koje ce OBa IUCIIO3MIja OTHOCK, CMaTpaMo, MOXe ce TpobIeMaTu30BaTu
Ca CTAaHOBMINTA HEHOT a4 Priori CBpCTaBama y KOPIyC MEKOT IpaBa KOPIIO-
paTUBHOTr yIpaBbama. Jak 1 ofpen6a y CKIOIy rope Ha3HAuYEHOT KOHIIEII-
Ta, Tj. MeXaHU3Ma yHanpebhema KOPHOpAaTMBHUX CTaHfapfia MO NPUHINITY

8  OBaj KoHIeNT MoApasyMujeBa fia MOCTYIame y CKIaAy ca MPOMOBNMCAHVM CTaH/ap-
AMMa KOPIIOPAaTMBHOT yIpaB/baba Huje GopMmanHo obaBedyjyhe 3a kommaHuje d4mje
ce aKluje WM JIpyre cepujcKe XapTuje Off BpUjeSHOCTY KOTHMpajy Ha Oepsu Koja je Te
CTaHJapfe NPOKIaMOBa/a, aly Jja Cy Te KOMIIaHMje, y CIydajy fla He JCIOLITYjy OBe
cTaHfaphe, fyXXHe 06jaBpUBaTK IEPUOMYHE U3BjelTaje Y Kojuma he y3, KoHcTaTanujy
OBe UMIbEHMNIIE, MBHOCUTH U CBOje obpasnoxeme ucte. Buz. Klaus J. Hopt, ,Comparative
Corporate Governance: The State of the Art and International Regulation®, ctp. 12.

9 Bup. Geoffrey Morse, Stephen Girvin, Sandra Frisby, Alastair Hudson, Richard Morris,
Charlesworth’s Company Law, London, 2005, ctp. 393.

10 3akoH 0 pedopMyu pauyHOBOACTBA jaBHUX KOMIIAHMja 1 3aLITUTY MHBECTUTOpPA (EHITL
Public Company Accounting Reform and Investor Protection Act), y mupoj jaBHOCTH
o3Hatuju nog HasuBoM Sarbanes-Oxley 3aK0H, je caBe3HM aMepUYKY 3aKOH YCBOj€H jOILI
2002. ropiHe, HAKOH HU3a CKaHJa/la ca KOPIOPATYBHIM (UHACKjCKUM U3BjeLITaBabEM,
OfI KOjUX je HajIIO3HATHjM OHaj ca KOMIAHMjoM ,Enron®, a xoju cy oTKpunu 3HayajHe
HefloCTaTKe y TPAHCIAPEHTHOCTM U e(dUKACHOCTM pPauyyHOBOJACTBEHMX IIPAKCH,
(duHaHCHjCKe KOHTpOJIe M M3BjellTaBama y KOMIIAHMjaMa 4duje ce aKijyje KOTUpajy Ha
Ibyjopiukoj 6epsu. Fbume cy 6pojuu, [0 TOT TpeHyTKa CaMO MpPeNOPydeH! CTAHAAPAU
KOPIIOPaTUBHOT YIIPaB/batba, TOCeOHO Y Ha3HaueHNM 00/IaCTHMa, MHKOPIOPUPAHH ¥ 3a-
KOHCKy perynatusy CAJl-a u yunbeHM HelocpefHO obaBesyjyhum 3a cBa jaBHa ApyIIT-
Ba. Bun. Mupko Bacumwesnh, nas. geno, ctp. 258; Bragumup Caskosuh, ,,Sarbanes-Oxley
Act — K/ByYHU MHCTPYMEHT pepopMe aMepMuKOr CUCTeMa KOPIOPaTUBHOL YIIpaB/bakba
nokpeHyTe 6aHkpoToM Enron-a“, 36oprux Ilpasoi gakynitieiia Yrnusepsuitieiia Lpre
Tope, 6p. 37/2008, cTp. 293-303.
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>IPUMMjeHN M 06jacHI, KOjOM je y OKBMPMMA Ay TOHOMHe bep3aHCKe pery-
JIATVBE 33 APYIITBA KOja HE IIPUM]jerbYjy MM CaMO NjeIMMUYHO IIPUM]ebYjy
oziroBapajyhe cTanmapsie KOPIOPAaTUBHOT yIIpaB/balba YCTAaHOB/beHA 0b6aBe3a
objaB/pyBama 1 oOpasarama Te YNbeHNUIe, Y CBPXY OBJje IpobeMaTi3oBa-
HOT Pa3BPCTaBamba I y KOHTEKCTY XpabpyjuX TEOPHjCKIX IPUCTYIIA, MOXKeE Ce
YCTIOBHO TPeTMpATH Kao BPCTa CaHKIMje, Tj. KBa3u-Mjepe 6e36jemHOCTH, Ha-
PaBHO, OIleT Ha HMBOY ayTOHOMHOT IIpaBa. CTora je oBe U CJIMYHe IIpuMjepe
HOTPeOHO y3eTy y 063Up MpUINKOM fepMHICAba [I0jMOBA MEKOT ¥ TBPJOT
IIpaBa KOPIIOPATMBHOT YIIpaB/baiba, OfIHOCHO aHa/lM3e K/bYYHMX KOHIleNaTa
y MMIUIEMEHTAlMj/ HajsHAYajHMX CTaHZIapJia Y 0BOj OOIacTH.

Konauno, numajyhn y Buay norpe6y mpenusHujer ogpeherma mojma me-
KOT ITpaBa y CBPXy aHa/lu3e Koja camjenu, To heMo u yamHuTH, 3aip>KaBajyhn
ce IIPETeXXHO Ha MOo3MLMjaMa TPAJUIVOHAIHUX IOKTPUHAPHMUX CTAaHOBUIITA.
Kbyunn pasnor tome, mehyTum, He Hamasy ce y mpuxBaTamy jefjHe, OHO-
CHO HeNpuXBaTamy Apyre fokTpuHe. lllTaBuire, Kako je CyIITMHCKM pujed
0 NUTaky AeduHNLNje YIMbeHe CXOTHO OIpefje/beby 3a jeaH WM APYTU
BPMjeIHOCHM KPUTEPUjyM Kao KPajibJM UCXOAUIITIMA je[THOT, OFHOCHO Jipy-
TOT TEOPUjCKOT IPMUCTYIIA, TO Ce MUTabe 00jeKTVBHOT M300pa, y IPUHINILY,
He MOXKe HIU NOCTaBUTU. Pasjior omnpepjebema 3a MpeTeXXHO OCIamalbe Ha
Tpa/iMIIMOHATHA TOKTPMHAPHA CXBaTamba JIEKM Y IPAarMaTMYHOM HPUCTYIY
ayTopa, Tj. yBjepemy [ja TaKO OpjeHTHCaHa AedUHMIMja, MaKap y aKTyenl-
HOM CTajyjyMy pa3Boja IpaBHe MUICIU, MOXKe 00e30MjenTy CXBaT/bUBUjU
U IpEeLM3HUjM OCHOB pas3sBpCTaBalba, LITO je NMPEefyC/IoB Jla aHaIu3a jefHe,
OJHOCHO JpyTe TpyIe II0 TOM OCHOBY CBPCTaHMX IPaBHUX MHCTPyMeHaTa
IJIefiVpa Ha TO Aa Oyzie U IPaKTUIHO yrnoTpebbuBa.

Jlaxre, y a/beM TeKCTY, He OfpM4Yyhu MeKOM ITpaBy KOPIIOPATMBHOT
yIpaB/bamba U CaM KapakTep IIpaBa, 10, OBUM II0jMOM Iofpasymujesahemo
HeobaBe3yjyhe mpaBHe MHCTpyMeHTe, Tj. HeobaBesyjyha nmpaBuia koja cy y
BJIMa CafipykaHa, IpaBIUIa 4ija IpuMjeHa Huje obe36ujehena Hu gpxaBHUM,
any HY CaHKIIMjaMa M3 HOPMM ayTOHOMHOT IIpaBa, a Koja Cy 110 CBOjOj NpH-
ponu ynyhyjyher n nojaurmasajyher kapakrepa, Kazia je y muTamy IpuMjeHa
HerocpeHo o06aBe3yjyhux NpaBHMX HOPMM, OFHOCHO IIPOMOTHBHOT,
aHuMupajyher u oxpabpyjyher kapakrepa, Kaja je y muTamy puMjeHa HOBIX,
o6aBe3yjyhyum npaBmimma, HOpMaTMBHO HEOOIMKOBAaHNX CTaHAApHAa y 0b/a-
CTM KOPIIOPaTMBHOTI yINpaB/bama. Ha apyroj crpanm, moyp TBpAMM IpaBOM
KOPIIOPAaTVBHOT yIpaB/bama HofipasyMujeBaheMo HemocpenHo obasesyjyhe
IIpaBHe HOPMe KOj€ PETY/INITY MaTepyjy KOPIIOPaTMBHOTL yIIpaB/bakba, dnja je
npuMjeHa, 6e3 063upa fa M UCTe CNafiajy y AP>KaBHO WM ay TOHOMHO IIpa-
BO, Y Mjepu y Kojoj je To mpakTuyHo Moryhe, o6e36ujehena ogrosapajyhom
CAHKIIjOM.

/13 cBera HaBeleHOr MO>KeMO M3Byhm 3ak/pydak ma rpaHuiy msmeby
TBPHOT U MEKOT IIpaBa KOPIIOPAaTVMBHOT YIIPaB/balba HMje je[THOCTABHO U3-
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BeCTM Ha TeopujckoM HuBOy. Taj 3aparak, mebyTum, He mocTaje Mame
CTTOXKeH HM Kaja mIpeheMo Ha NpakTMYHM HMBO ¥ PpasBPCTaBambe KOH-
KPEeTHMX HOPDMM U IIPAaBHUX MHCTPYMEHATa KOjU TPETUPAjy OBY MaTepHjy.
nak, cnujenehm BpujemHOCHe KpuTepujyMe Ha KOjuMa IOYMBAjy TOpe
npencTaB/beHe NedMHUIMjE, a Y CBPXY fla/be aHa/M3e, IO, TBPAUM IIPaBO
KOPIIOPaTMBHOI yIIpaB/bamba IoApasymMujeBaheMo 3akoHe U IIOA3aKOHCKe
OIIIITE AKTE, Tj. JP>KaBHO IIPABO y OBOj MaTepWji, KaO M HOpME ayTOHOM-
HOT ITpaBa Koje Ha HMBOY OpOjHMX NpaBMIa pasMMYMTUX OpraHu3aImja He-
nocpegHo 06aBesyjy caMe WIaHOBe TUX OpraHM3alvja Ha MOIITOBamkbe HOP-
MaTMBHO YOOIMYeHMX CTaHAApAa, HOIyT rope NOMEHYTUX IpPaBWIHMKA O
KOTAllMjy M IPYTMX OMIITHX aKara 6ep3u. Ilog MekuM npaBoM KOpIopaTus-
HOT yIpaB/bamba MOfipasymMujeBaheMo pasnmumTe KofieKce KOPIOPAaTUBHOT
yIlpaB/bamba yCBOjeHe off cTpaHe MehyHapomHuX opraHmusanuja, MpUBpefHIX
KOMOPa, yApYy>Kema I0C/IOofjaBalla, OfHOCHO INOTpoIIaya, Oep3y U peryna-
TOPHUX areHIyja, MOJIe/l 3aKOHe ¥ JIpyre CIM4He IIpaBHe MHCTPYMEHTE 4Ynja
npuMjeHa Huje ¢popmanHo obasesyjyha, Beh ce mctu y mormeny mpoHana-
CKa MOTMBallMje 3a IVXOBY IPUMjeHY OC/Iamajy Ha MOpanHy 00aBe3HOCT,
OJIHOCHO ITPOIljeHy eKOHOMCKE MCIUIATMBOCTH MOIITOBama hyIMa yTBpheHnx
CTaHfJapya.

IIT Ha packpurhy TBpor 1 MeKor npaBa KOpIOpPaTuBHOT
ylpaB/bamba

Y oBom pujerny, nonasehn ox TeMerba MOCTaB/bEHNX IIO/Ij€/IOM U3 IIPeT-
XOJHOL, IIPMje CBETa, 0CTaje HaM Jja BUAVMO Ja i1 II0CTOje, Te, YKOINKO 3a1cTa
II0CTOj€, KOjU Cy TO KOHKPETHU IOAICTPELM, MOTUBY 33 IPUXBaTaibe IPABHO
Heo0aBe3yjyhux, anm pasmmuuTuM HpaBHMM MHCTPYMEHTHMMaA IIpernopyde-
HUX CTaHfIapfa KOPIOPaTMBHOI YIPaB/bakba, KA0 U TO M3, YKOIMKO TaKBa
MOTMBAIMja MIPefiCTaB/ba peanaH GaKTop IpUMjeHe OBUX CTAaHMAp/ia, MOKY-
IIaMO YTBPAUTY CTEIEH YCIIjeITHOCTY TAKBOT IPUCTYIIA Y HajIIMPEM CMUCTY,
noce6HO y nopehemy ca IpyCTYIIOM Koju ce IIPeTeKHO OC/Iatha Ha OHEe MHCTPY-
MeHTe Koje cMo Beh cBpcTamy y TBpHO IPaBO KOPIIOPATUMBHOT YIIPaB/bamba.
ITopen Tora, nmposjeprhemMo fa nu oBa, Kao U HeKe paHMje aHanuse pabheHe
y 3emM/baMa Koje IPUIIAZajy aHII0OAMEPUYKOM LMBUIM3ALjCKOIIPABHOM
KpYyTy,  yKasyje Ha TO /la MeXaHU3MM HOOPOBO/bHE IPNMjeHe CaBpeMeHUX
CTaHJapAa KOPIIOPaTMBHOT YIIpaB/baba, He 3aHeMapyjyhu BUXOB yKyIaH
YYMHAK, HajAMHAMMYHUjy IPUMjeHY, OFHOCHO IOKyllaje NpMUMjeHe JaHac
IOXXVB/bABajy y Ipakcyu yHarpebhema u npuMjeHe KOHIIENTa APYIITBEHE OfI-
TOBOPHOCTYU KOMIIaHUja, II0 HeKMa CEerMEHTa, a 110 APYyruMa 3aceOHOT KOH-

11  Brmagmmup CasxoBuh, ,JIpylITBeHa OArOBOpHOCT KoMmmaHwuja®, IlpasHu xueoil, 6p.
12/2009, cTp. 425-436.
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L[eTTa IPOU3NIIIIOT M3 KOHI[EIITa KOPIIOPATUBHOT yIIPaB/bamkba, Ka0 HeroBa
JIOTMYHA TOC/bE/INIIA Y IIPeM KOHTEKCTY YC/IOBa CABPEMEHOT TIOC/TOBamba. 2
IlITaBume, y nmpuior oBoj TBpAwy, Beh y camom crapry, upe um To fia ce
3HaYajaH MO pacIpaBa O MeXaHM3MMMaA JOOPOBOJbHE IpMMjeHe CTaHpap-
fla KOPIIOPaTUBHOT yIIpaB/baia cpujehe ynpaso y mureparypu Koja ce mpe-
BaCcXO[{HO 6aBJ KOHILIEIITOM APYIITBEHE OATOBOPHOCTM KOMIIaHUja, OJHOCHO
BErOBUM IPAKTUYHUM aCIIeKTOM.

Jla 6u cMo aHa/MM3Mpanyu Ha Koje je CBe HauMHe MOTVBICAHA WIN je,
IaK, YOIIITe MOryhe MOTMBUCATH jefHY IPOCjedHYy KOMIIAHUjy IIpeMa KOjoj
Cy yCMjepeHU pasInduTyi OO/IMIY MEKOT IIpaBa KOPIOPATUBHOT yIIPaB/batba
Ia UCTe UCIOUITYje, Tj. HpMMI/[jeHI/[,13 CMaTpaMo, IIOTPeOHO je Ka0 OCHOBHM
KPUTEPUjyM y3eT! IPUMapHI MOTUB IIOC/IOBHOT Cy0jeKTa, leroB raison détre,
ycnjenrHo nocnosame. Ca CTaHOBMINTA AKIMOHApa, YCIJEeNIHO II0C/IOBaibe
y AMPEKTHOj je TMO3UTUBHOj KOpelalyji ca MaKCUMaau3auujoM Ipodu-
Ta [PYLITBA, IOK C€ y CaBpeMEHUM YC/IOBMMA IIOCIOBalba, Ca CTAHOBMILTA
caMe yIIpaBe [IpyLITBa, TO IIPaBUIO MOXKe IPOOIeMaTN30BaTy Y HOjefIHUM
cUTyalyjamMa, ¥ TO Hajupuje Kaja Cy OTBOpEHa aKLMOHApCKa [ApyLITBa Y
murawy.'? Ho, oBnje nehemo ymasehu perabHuje y aHammsy TUX TUTama,
3aTO LITO CMATpPaMoO fia IOMEHYTO, aJI ¥ CIMYHA OACTyIama y BULY pasjn-
YUTVX T/Ieflatba Ha eCEHIMjy TIojMa YCTIjelHOT TTOCToBaba, ” UMaK, He MOTY

12 Bup. Michael Kerr, Richard Janda, Chip Pitts, Corporate Social Responsibility: a legal
analysis, Markham, 2009, ctp. 19-22.

13 Kapga roBopyuMoO 0 IPOCjeYyHO] KOMIAHNjU IMpeMa K0joj Cy yCMjepeHM pasnudnuTy o6/m-
IV KOPHIOPATUBHOT YIpaB/bakba, HAPABHO, IPEBACXOIHO je pyjed O OTBOPEHNM aKI[MO-
HAapCKUM JPYLITBUMA, 4ije Ce aKijuje KOTUPajy Ha 6ep3i, LITO je jOII jelaH apryMeHT y
TIPUTIOT TBPJHY Jla jé MOJEPHM KOHIIENT KOPHOPAaTHBHOT yIpaB/bakha HACTA0 Ko M3pa3
noTpebe fja ce 3alITUTEe MHBECTUTOPU, KAKO MHCTUTYIMOHATHY, TaKO ¥ OHU Masl, He-
mpodecoHaTHI MHBECTUTOPH Y aKIjije U KOPIOpaTHBHE 00Be3HIIIe KOje IIPefCTaB/bajy
TP>KUIIHY MaTepujal Ha GepsaMa XapTiuja of BpUjefHOCTI, OFHOCHO IIOTpebe fia ce 3af-
PXU ¥ TIOAICTaKHE HUXOBO MHBECTUIIVIOHO VIHTEPECOBAbeE.

14 Kao mrTo je mMo3HATO, MHTEpeCH aKIMOHApa Ceé HY)XHO He ITIOK/Aalajy ca MHTepecw-
Ma yIpaBe y BeIMKNMM aKI[MOHAPCKMM JAPYIITBMMA, KOja ce KapaKTepUIIy OfBajarbeM
BJIaCHMYKE Off yIpaB/bauyke ¥ IOCIOBORHe (pyHKimje. JIOK je IpBMMa KpaTKOpPOYHa
MaKcUMasm3anyja mpodura 1 Hberoso IpeTBapame y AMBUACHIY K/bYYHV IHTEPeC, HOT-
JIe je ApyrMMa HepujeTKo MHTepec fa Taj mpodut 6yzme ycMjepeH y ja/be MHBECTULMjE 1
Pa3Boj KOMIIaHHje, IITO Y KPaTKOM U CPefihbeM POKY MOXKe fia BOLM ¥ [0 Tlafa mpodura-
6uHOCTU OBMX KoMIaHuja. By, Mupko Bacumesuh, Has. geno, cTp. 61.

15 Hamume, mopep akimoHapa 1 yIrpase, KOJ, CaBpeMeHUX KOpIopalyja, Ha jeflaH WK Apy-
T Ha4MH, IPUCYTHE Cy U APyTe KaTeropuje cybjekara 3aMHTEPECOBAHMX 3a IIOCTIOBakbE
APYLITBA, MOMIYT 3aII0OC/I€HMX, ITOCIOBHNUX IIapTHEpPa, K}'H/IjeHaTa, IIpUNnagHNKa JIOKaTHe
3ajemHMIle, Koje Hajyemrhe HasMBaMO CTEjKXO/[iepUMa, TEPMUHOM IIpey3eTHM Ca €H-
I7IECKOT TOBOPHOT Hofpyyja. Crora Oy yCIIjeIIHOCT NOCTOBaba APYLITBA, jOII BHUIIE Ce
yna}baBajth Of] TPAJUIIMIOHA/THUX CXBaTakha, MOITIN, Y KPajibeM UCXOMY, IIOCMaTpaT 1
Cca IIMper APyIITBEHOT aCIeKTa, Kao JOIPUHOC 3aIITUTY MHTEPeca HaBefeHMX IPyHalyja,
OIHOCHO JIOTIPMHOC JPYIITBEHOM Iporpecy yomure. Bua. Alen Neal, ,,Corporate social
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y IOBO/bHO 3HAYajHOj Mjepy YTULIATH Ha IPUMapHY MOTMBALIMjy KOMIIaHMja
y morneny fo6poBO/bHE IpMMjeHe CaBpeMEHMX CTaHAapia KOPHOPaTUBHOT
yIpaB/baba, I1a CaMUM TUM HI 3Ha4dajHMje YTPOSUTH OCHOBAaHOCT Y Jla/beM
TEKCTY M3HUjEeTUX CTaBOBA.

ToBopehu, y cMMcy IpeTXoQHO pedeHor, 0 MEKOM IIpaBy KOPIOPATHB-
HOT yIIpaB/batba, OJHOCHO IIOACTHIIAjMMA 33 HEeTOBY JOOPOBOJ/bHY IIPUMjeHY,
HajOo/be je MOYeTM Ca HAjOuMIIEHHUjUM M Hajuelthe MOTEHLMPAaHUM MO-
tuBanuoHuM ¢axkropom. ¥ CAJl-y un 3empama Epporicke ynuje, Beh map
TelleHMja YHa3aj, BpIlleHa Cy MCTPaXKuBarba Koja yKasyjy Ha IopacT yTuIlaja
KOjU MMMl KOMIIaHMja y TIOIZIefy MCKa3aHe JPYHMITBEHE OJTOBOPHOCTU U
Ho6poBo/pHE IpKUMjeHe popManHO HeobaBe3yjyhux craHzapaa KOpIOpaTyB-
HOT yIIpaB/baiba MMa NPWIMKOM O[JIy4MBama KPajibyuX IOTpOoIIaya 3a Mpo-
M3BOJIe U YC/TyTe THX KOMIIaHMUja, a CAMUM TVM ¥ Ha CBEYKYIIHO MOOO0/bIIIatbe
IUIXOBOT IIOCTIOBHOT Pe3y/ITaTa, Te fla, CXOIHO TOMe, pacTe 1 6poj KoMIIaHuja
KoOje TIOMeHYTe CTaHAapfe V 3Ha4ajHOM AMjelly JOOPOBOBHO HMPUMjEHY]y.
Crora ce oBakBa MCTPaXKMBalba, OJHOCHO PE3YITaTV MCTUX MOpajy TpeTH-
paTy Kao peajaH IOKas3aTe/b fa MOSUTMBAH OJHOC PA3IMYUTUX YApYXKema
HOTpoLIaYa, JOKaJHe ¥ LIMpe APYLITBEHe 3ajefHMIle IpeMa KOMIIAHMjaMa
Koje JOOPOBO/PHO IIPMMjebyjy MEKO IpaBO KOPIIOPaTMBHOT YIIpaB/barba
MO>Ke IIPeICTaB/baTy CHA’)KaH MOTHMBAIIOHN (aKTOp KOMIIaHMjaMa, OFHOCHO
ma To Beh jecTe y mOMeHyTMM ¥ CpefuHaMa ca CIMYHOM IOTPOIIAYKOM U
KopropaTusBHoM KynTypoM. Ho, oBzje ce mpep mose naXkx/buBKjer IocMarpa-
Yya IIOCTaB/ba jOII jeflHO NMKUTame. Y KOM IIpaBlly OBa MOTMBaluja HAjenyje?
Y mpaBIiy moctusama 00jeKTMBHO BJMCOKOT CTeIlleHa JICKas3aHe JPYIITBEeHe
OITOBOPHOCTU MM, I1AK, IIPEBACXOJHO Y IIpaBLy KpeMpama TaKBOT MMMIA,
6e3 o63mpa Ha peanHo crame cTBapu?! Hamme, onpehenu ayropu ykasyjy
M Ha TO KaKO Haj0o/bM MMMII Y OBOM IIOITIEly HEPUjeTKO MMajy YIpaBO
KOMIIaHMj€ KOj€ HajBUIIe yIaXKy Y MapKETUHT ¥ IIPOMOLN)Y CONCTBEHMX aK-
TUBHOCTY Ha IUIaHY APYIITBEHEe ONTOBOPHOCTM U IPVMjeHU T3B. ,HajOosbe
npakce“ y chepy KOpHOPAaTUBHOT YIpaB/balba, a He OHe KOMIIaHUje Koje y
pearHOCTH Mpefmade Ha ToM miany.!” To TOBOPU y IPUIIOT OBIlje M3HMjeTHM
CyMIbaMa y HeyIyheHOCT U joll yBUjeK HeJOBO/bHY OPraHM30BaHOCT CaMUX
CTejKXONJepa, IOKA/JIHUX ¥ IIMPUX 3ajefHMIA, Kajia je mpaheme, mporjena
KBaJIMTeTa U CTUMYIUCAIbe OBMX aKTMBHOCTU y IMUTamy. VICTUHU 3a BOJbY,
HOTPeOHO je HAIJIACUTH ¥ YMIbEHMIY fla je HeCIlOpHa TeHJIeHI[Uja pacTa

responsibility: Governance gain or laissez-faire figleaf?“, Comparative Labor Law and
Policy Journal, summer 2008, cTp. 445-446.

16  Bup. Jan Wouters, Leen Chanet, ,,Corporate human rights responsibility: A European
perspective®, Northwestern University Journal of International Human Rights, summer
2008, cTp. 11-14.

17 Bup. Joe Pitts, ,,Corporate social responsibility: Current status and future evolution®,
Rutgers Journal of Law & Public Policy, spring 2009, cTp. 374.
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CBMjeCTM KOJ IPOCjeYHOTr YOBjeKa O 3Hadyajy 1 MoryhHOCTMMa MOACTHUIaba
IpUMjeHe CTaHAapAa KOPIIOPaTMBHOI YIIpaB/balba BUIINX Off OHUX 3aKO-
HUMa I[POMNNCAHNX, a Kpo3 mnpahemwe, popMupame 1 MoTeHIMpambe UMULA
KoMmaHuja y Tom cermenty.'® Mebytum, rope usmmjera ummenmma o
HEJJOBO/BHOj yITyheHOCTM ¥ OpraHM30BaHOCTM CTEjKXOJfiepa, MaKap Y OBOM
TPEHYTKY, CTOj) ¥ IIPefiCTaB/ba peajHy MperpeKy NocTusamy Beher cremnena
J;je/IOTBOPHOCTY MEKOT IIpaBa KOPIOPATHBHOL YIIPaB/barba.

Ha nomy npumjeHe cranfapfa KOpIOpPaTMBHOI yIpaBjbalba 4Mju je
IW/b 3aIITHTA U yHanpehemwa )1BOTHe cpenyHe Takobe cy BpieHa ofpebena
MCTpaXkMBama. VIcTa cy mokasana ma nocroju oppehena kopemanuja nsmehy
~IPUjeTe” y BUIY eBEeHTYaTHOT yCBajama obaBe3yjyhe 3akoHCKe M mop3a-
KOHCKe pery/aTuBe y o6/1acTy Ofij/laramba XeMMjCKOT OTIIafja M CTPOTYX CTaH-
fapfia OATOBOPHOCTM 3a 3araheme 1 IPUUNIbEHY LITETY YOIIIITE, Ha jefHOj,
OJIHOCHO JJOOPOBOJBHOT IPMXBaTamba MPAKCH MPENOPydYeHNX y CK/IOIy IO-
ceOHNX IporpaMa 4mjyu je IM/b YKYITHO TOAM3ambe eKOMOMIKMX CTaHJapHa
Yy XeMmjckoj MHEyCTpuju, Ha mpyroj crpanm.'’ Vicunu 3a Bomy, 63 063u-
pa Ha KpaTKOPOYHO CMalbeme IMPUXOfa M HOOUTU Y3POKOBAHNX y/larameM
y IpUMjeHy HOBUX T€XHOJIOTMja M IIpOILleflypa Ofjlarara OTNaja M 3allTH-
Te XMBOTHE CPE[MHE, ¥ OBa MCTPaXKMBamba Cy MOKasala Jla Cy ITOCMaTpaHe
KOMIIaHMj€ y CpelilbeM POKYy MMajie M 3Ha4ajHMX €KOHOMCKMX KOPUCTHU Kao
pesynrTar yBefeHux npomjena. VMmak, BjepyjeMo Kako je IPUMMapHU MOTHB
3a IpMMjeHy HOBUX TEXHOJIOTMja M Ipolefypa y 3alUTUTK >XMBOTHE cpe-
IVHe, MaKap y OBMM CiTydajeByMa, 6uo Beh HasHaueHUM ctpax off yBobhema
pUTrOpO3HMje 3aKOHCKEe Pery/laTuBe U MOCeOHO Off MOOLITPaBama PeXMMa
OZICOBOPHOCTY NOTEHIMjaHNuX 3arahusada y ckmomny me. Crora, camy morpe-
0y npenynpebuBama Tpoikosa npuaarohaBamwa HOBOj 11 Of JOOPOBO/BHUX
CTaHJapfa YBUjeK IpPELU3HUjOj U CIOKEHMjOj 3a NPUMjEeHy 3aKOHCKOj U
IIOI3aKOHCKO] Pery/laTvBM MOXXEMO CMaTpaTy jOUl jefHMM Of 3HayajHUX
M y IpaKCH, MUIIbEHha CMO, HEJOBO/BHO MCKOpMIINeHMX MOACTMIaja 3a
106POBOJBHY MPUMjeHY MeKOT IIpaBa KOPIIOPATUBHOT YIIPaB/batba.

Y nuteparypu ce Kao jemaH of Hajyemhe HOTEHIMpPAaHMX MOTUBA
KOMIIaHUja Ia 106 pOBO/bHO IIPUMMjeHe IIpeNopydeHe CTaHgapye KOPIOpaTuB-
HOT yIIpaB/bamba, ¥ TO IIPBEHCTBEHO Y 00/1acTU PMHAHCUjCKOT U3BjellITaBamba,
IMjeny KOju IpefiCcTaB/ba CaMy CP>XX OBMX CTaHJapfia JaHac, UCTUYE MOTpe-

18  Kao HajaHauajHMju GaKTOPH y TOM CMICITYy HABOAY ce YOP3aH pa3Boj KOMYHUKALMOHKX
TEXHO/IOTHja 1 T3B. ,APYIITBEHNX MpeXa“ Ha VIHTepHeTY, feljeHTpanusaluja efeKTpOoH-
CKVIX Mefja I JpyTe ,,IOTOFHOCTH “ OHOTa IITO YecTo HasuaMmo TpehoM nHAyCTpHjcKoM
pesonynujom. Bup. Kevin T. Jackson, ,Global corporate governance: Soft law and
reputational accountability®, Brooklyn Journal of International Law, 6p. 35/2010, ctp.
85-86.

19  Bup. Madhu Khanna, Lisa A. Damon, ,,EPAs Voluntary 33/50 Program: Impact on Toxic
Releases and Economic Performance of Firms®, Journal of Environmental Economics and
Management, Volume 37(1), January 1999, ctp. 1-26.
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0a 3amp>kaBama IOBjeperba NHBECTUIVIOHE jABHOCTH Y TIOCTIOBHY IOTNUTHUKY
KOMIIaHUje O YijuM je pMHAHCHjCKMM M3BjeInTajuMa pujed. Tako ce, mpumjepa
pamgy, MCTMYe Jja KOMIIaHMje MOTYy HOOpPOBO/BHO HPUMMjEHUTM CTaHJappe
(bMHAHCHjCKOT M3BjellITaBakba BUIIE Off OHMX YCTAHOBJ/bEHMX 3aKOHOM U ITpa-
BIJIIMA PETYIATOPHUX areHInja, 3aTo MTO O ce BMCOKM MEHAIIMEHT MOTao
BOIMTHY JIOTMKOM Jia OV Heylo3HaBambe MHBECTUIVIOHE U IIVpe jaBHOCTY ca
TUIOM MH(pOpMaIMja Koje KOHKYpPeHTCKe KoMnaHuje Beh 06jaBbyjy Morio
13a3BaTy CyMibe UM IPeJCTaB/baTy CUTHA/I IOTEHIVjaTHUM MHBECTUTOPMMA
y XapTuje of BpMjefHOCTH TUX KOMIIaHM]ja [la BbMXOB MEHAIMEHT NPUKPUBa
HeraTuBHe MHpoOpMamyje o GUMHAHCKUjCKOM IOCTOBawky KommaHuje. Cxof-
HO ToMe, (pUHaHCUpabe MHBECTULMOHUX U APYTUX MTOCTOBHMUX aKTUBHOCTYU
KOMIIaHMje KPO3 NPUKYIUbakhe CBjeXKer KallMTala Ha TPXKUIUTY XapTuja of
BpUjeiHOCTM 6WI0 6V y 3HavajHO] Mjepu orexano.”’ Kama je oBaj o6muk
HOZCTHUIIAja IPUMjeHe MEKOT IIpaBa KOPIIOPATMBHOT yIIpaBajbatba y NUTAIbY,
MAaKO OYMITIEAHO IOCTOjM palMOHAaTHO OOpa3oXKeme Ha OCHOBY Kojer Om
ce IeroB 3Ha4yaj MOTao IOTEHLMpaTy, YMHU Ce€ Ja je BMUIIe IpuMjepa U3
IIpaKce KOjy TOBOPE y IPUJIOT IErOBOj HEMjeTOTBOPHOCTU. Y TOM CMUCIY,
¢ 063MpOM Ha TIPAaBHM CUCTEM Y KOjeM Cy Ce Ta jleliaBarba omurpana,’! mo-
ceOHO je MHAMKATMBHO HaBECTU U IpMMjep Beh MoMMmaHOT aMepuyKor 3a-
KoHa (,Sarbanes-Oxley Act“), HacTanor kao moc/pennia OpoOjHNUX HeJOCTa-
TaKa KOjuM ce C1CTeM (MHAHCYjCKOT U3BjellTaBamba KOMIIaHMja KOTMPaHNX
Ha 6ep3M KapaKTepucao, a KOju je Taj CUCTeM YIIPaBoO U TPaHCPOPMMUCAO, Tj.
npeBeo 13 cdepe NMPETEKHO ayTOHOMHe, Iije Cce O Taja Hamasuo, y cde-
Py HpPETeXXHO 3aKOHCKe perylaTuBe, IIOCIMje IO3HATOT CTydaja OaHKpoTa
,EHpOH“-a 1 kpu3e Kojy je Taj creuaj mokpenyo.*? Illtasume, u camu ayTopu
KOj! TIOTEHIVPAjy 3HA4aj OBJje aHAIM3MPAHOT IOACTUIAja 32 JOOPOBOBHY
UMIUIEMEHTAaljy CTaHAapja KOpIOpaTUBHOI VIpaB/bamba y CETMEHTY
YHyTpallbe GMHAHCHjCKe KOHTPOJIe ¥ (PMHAHCHjCKOT U3BjellTaBamba, UCTH-
9y KaKo je MIjeTOTBOPHOCT MCTOT OrpaHM4eHa TuMe fila BehwHa kommanuja
1oceOHO BOAM padyHa fla y jaBHOCT He M3Hece JieTa/be CBOT (DMHAHCHUjCKOT
IOCTIOBaa KOju MOTY yKasaTu KOHKYpeHIMju Ha 6yayhe mocimoBHe mma-
HOBe, IITO CY, Ha JIPYT0j CTpaHM, YIPaBO JieTa/by KOjU CYy MOTEHIVjaTHUM
uHBeCTUTOPUMA Mehy HajsHauajumjum,*® 10K mpyTH, momaTHO paspabyjyhu
OBy Te3y, Kao CHaXaH ,onBpahajyhm cakrop“ y ogHOcy Ha mOOpOBO/BHO
(bUHAHCHjCKO M3BjeIITaBabe Off CTpaHe IM/baHIX KOMIIaHNUja HaBofe 1 OpojHe

20  Anita Indira Anand, ,An Analysis of enabling vs. mandatory corporate governance:
Structures post-Sarbanes-Oxley*, Delaware Journal of Corporate Law, 6p. 31/2006, cTp.
235-236.

21 Pujed je, HapaBHO, 0 BoficheM MpaBHOM CHCTeMY 110 IMTakby Pa3Boja, a/ U yHanpebema
CHcTeMa KOPIIOPaTHBHOT YIPaB/batba.

22 Bupetu dycHory 6p. 10.
23 A.L Anand, nas. geno, ctp. 237.
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TPOUIKOBE, IMPEKTHE U MHAMPEKTHE NPUPOJIE, IIOBE3aHE Ca YCBajarbeM TaKBe
npaxce.** Konauo, 0Ba KpuTHiKa carefaBarmba JOfJaTHO Cy TIOTKPUjeT/beHa
YMbeHNI[aMa Y¥jJi CMO JJaHAC HEIIOCPEHY CBjefioLH, KPajibe ,Pa3HOBPCHOM
IIPaKcOM O0OPOBO/BHOr 00jaB/bMBama (MHAHCUjCKMX M3BjellTaja, Kao U
IIOCTOjaeM 3HauajHOT Opoja KOMITaHNja MOABPTHY TUX OllepallIOHaIM3aLVjI
OBJlje ONJCAHOT KOHIENTA ,IPYMMjeH! WM O0jacHM  Koje Cy M [ajbe
CKJIOHUje ToMe Jia 06jallmbaBajy pasiore HellpyMjeHe, Hero fia IpernopydeHe
KOJIeKCe KOPIIOPATVBHOT yIpaB/bama 6e3 n3yseraka IpuMjeHe.

Hacrasmpajyhu aHanmay mpucTymna Koju ce 3acHMBa Ha JOOPOBOJBHO]
OpMMjeHM CTaHJapfa KOPIOPAaTMBHOT YIIpaB/babba, OCMM OHUX HENOCTa-
TaKa KOjM Cy HaBe[leHM HENOCPeJHO Yy KOHTEKCTY rope IIpefcTaB/beHNUX
IIPEHOCTH, Tj. MOLCTUIAja KOje OBaj CUCTEM Jjaje KOMIIaHMjaMa, MOXKEMO
NPYMUjETUTU TIOCTOjarbe jOLI jemHOT Opoja 3HaYajHMX HefocTaTaka. Tako,
npuMjepa pajy, HOpMe Koje CIafiajy y MeKO IIPaBo, IO MPABUIY, Makbe Cy
Ipelu3He ¥ NPaBHO-TEXHUYKM JIOTjepaHe Of OHMX M3 3aKOHCKUX TE€KCTOBA,
Ia MX je Y TOM CMUCIY TeXXe TyMaduTy u uMmieMeHTuparu. CXOmHO ToMe,
HECIIOpHA je U YMIbEHMIIA [la PasINyuTa TyMaderba, OfJHOCHO BUCOK CTEIleH
»Pa3HOBPCHOCTM Y IPMMjeH! MCTHUX CTAaHJAP/a KOPIIOPAaTUBHOT YIIPaB/bakba
MO>XXe JIONPUHETV CTBapamwy KOHQy3uje, HOCEOHO Y JaMduKOj jaBHOCTHU, Te
INPaKTUYHO OHEMOTYhMTHU Kpempame M IpMMjeHy jeAMHCTBEHUX CTaHAappa
KBaHTUUKALIMje M KOHTPOJe JOCTUTHYTOT HuBoa npumjere. ITopep Tora,
YUILEHNIIA j€ [ja je HUBO 3aMHTEPECOBAaHOCTY jABHOCTH, I1a CAMUM TUM U CTe-
IIEH U3TI0KEHOCTH He€HOM CYAY, OFHOCHO CYIUTMHCKE YCIOB/bEHOCTY UCTUM
3HATHO HIVKV KOJ] jeJJHVIX, OTHOCHO BUIIM Y IPYTUM NPUBPETHNM rpaHaMa.>
Crora, 6e3 0631pa IITO, KAKO TBPAO, TAKO HM MEKO IIPABO KOPIOPATUBHOT
yIpaB/barba He MpaBe Ty BPCTY PasiuKe, OCTaje YMIbEHUIA a CYy MeXaHU3-
M, Tj. IOJCTPELM Ha KOjuMa MEKO IIPaBO 3aCHMBA CBOjy IIPMMj€EHY, Y 3HATHO
Behoj Mjepu of TBpOr IpaBa TaKBM Ja OHMM KOMIIaHMjaMa Koje Cy Marbe
VMHTEpEeCaHTHE ¥ M3JI0KEHE CY[y jaBHOCTM OCTaB/bajy 3HadajaH IPOCTOp fa
Ty IpUMjeHy usbjeraBajy.

24  JemaH O TaKBMX TPOIIKOBA, CIIeNNUIHUX Y ORHOCY Ha CUTYalije y KOjyMa Ce IIPUM]erbYjy
CTaHJapay jefHako o6aBe3yjyhu 3a cBe, jecy 1 TPOLIKOBM PeOBHOT U fieTa/bHOT Ipahera
KOHKYpeHIIHje, ca L/beM Jia Ce He 3a0CTaje 3a IOM, a/li U ca IM/beM Jia ce He 06jaBu, Tj.
He OTKpyje Buile MHGOPMaIMja HETO LITO je TO 06jeKTUBHO MOTPeOHO fa 61 ce OfpKao
KOpak ca KOHKypeHuujom. Buj. Réal Labelle, ,The Statement of Corporate Governance
Practices (SCGP)“, A Voluntary Disclosure and Corporate Governance Perspective, June
2002, mocTymHo Ha apmpecu: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=317519,
22.4.2012, ctp. 10.

25 Taxo je, mpuMmjepa pajyu, YCIjeNIHOCT MOCIOBama KOMIAHMja dYMja je IpuMMapHa
JjeIaTHOCT Ipoyiaja po6a MPOKe HOTPOLIbE 3HATHO YCIOB/beHMja CTABOBMMA jABHOCTI
y TIOITIETy, PEIMMO, Ca IUXOBEe CTPaHe MCKA3aHOT CTelleHa IPyLITBeHe OfTOBOPHOCTH,
Hero LITO je TO CIy4aj ca KOMIIaHMjaMa 4Mja je IpMMapHa J[jeJaTHOCT eKCIloaTaluja
pyAHOT 6oraTcTBa.
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Hajsehu mgmo oHora mro cy HefoCTaIy MEKOT IpaBa KOPIOPATUBHOT
ylpaB/baka y CMUCIY HOCTU3aka BUILET CTelleHa INpMMjeHe CaBpeMEHMX
CTaHJapfia KOPIOPAaTUBHOI YIIpaB/baiba jecy IPefHOCTM TBPHOr IIpaBa, Of-
HOCHO PeTyIaTOPHOT IPKCTYIIAa 3aCHOBaHOT Ha mweMy. Crora hemo Ha oBOM
MjecTy caMo TOALPTATH K/bYYHU ,afyT TOT HpUCTymna. Pujed je, HapaBHO,
0 ,CTpaxy“ of NIpMMjeHe KOHKPeTHe CaHKIMje Kao IOC/befylie KpIIema
ob6aBe3yjyhux mpommca. 3a MCIIPaBHOCT TBPJHe Jla OBQj ,TPafUIMOHAI-
HY NOACTUIj 3a mpuMjeHy Bakehmx mpommca MMa HecMambeH YIMHAK U Y
CBMjeTy KOPIIOPAaTUBHOT yIIpaB/bamba I0CTOje 1 OpOjHY ITOKa3aTe/bl. JefjaH of
THX ITOKa3aTesba Cy ¥ Pe3yATaTU HeKMX Of Haj3sHAYajHUX UCTPAKUBamba y 00-
JIACTH TIpaBa XapTHja off BPMjefHOCTH, KOja YKa3yjy Ha IIOCTOjarbe AMPEKTHE
HO3UTKBHE Kopenanyje n3Mely Buimer cremeHa peryIyMcaHOCTH TPXKUIITA
KalnTasa, ITO Ce, HApaBHO, BEJIMKIM JIVjeJIOM OfHOCK U Ha ,TI03aKOIeHhe
MOJIepHMX CTaH/japfia KOPIOPATMBHOT yIpaB/bama, Te Behmx opmamhema
perynaropa y Iornefy NpuMjeHe TaKBe perylaTuBe, Ha jefHOj CTpaHU, Ofi-
HOCHO HIBOA INpaBHE CUTYPHOCTM MHBECTUTOpA M PasBUjEHOCTM TPXKUII-
Ta XapTuja of BPUjeJHOCTH Ha JIPYTOj crpann.? Mebyrum, yak u ga Huje
OBAaKBMX MCTPaKUBamba, MOpanu 0¥ MMaTu y BUAY u rope Beh HasHaueHy
YMIEHNITY fla KAO jefjaH Off K/bYYHNUX MOTIBA 3a IIpUXBaTame U JOOPOBO/bHY
MMIUIEMEHTAIMjy MEKOT IpaBa KOPIIOPATMBHOT YIIpaB/barba IPUCTAIUIE Ha
IbeMY 3aCHOBAHOI IIPUCTYIA y peryayucamy OBe MaTepuje UCTUYY YIPaBO
CTpax Off HEroBor mpeBobhemwa y mosutuBHe ImpaBHe okBupe. OBO, nsMehy
OCTAJIOT, TOBOPM Y IIPMJIOT TOMeE Jia M caMy 06aBe3HMIY IPUMjeHe, MO IpeT-
IIOCTABKOM [Ia UM je IIPMMapHU MHCTUKT YIIPaBO Taj a Y KOHTEKCTY CTaH-
Japfia KOPIOPaTUBHOT yIPaB/batba 3afipXe status quo, MEKO IIPaBO, OTHOCHO
MexaHusMe yHanpeberma KOpPIIOpaTMBHOT yIpaB/baka Ha HEMY 3aCHOBaHe,
OIIPaBJJaHO WV HE, TPETMPAjy Kao Marbe JjeTOTBOPHE.

Ha ppyroj ctpanu, Hu TBPAO IPaBO, OFHOCHO PETYIaTOPHMU MPUCTYII
3aCHOBaH Ha HbeMYy Huje 6e3 CBOjUX He[OCTaTaka y OGHOCY Ha MEKO IIPaBo
KOPIIOPaTMBHOT yIIpaB/bamba. TaKo ce y IMTepaTypy UCTUYE A ce yBOheweM
HOBJX PerylaTOPHUX, Tj. 3aKOHCKUX pjellierha, II0 IIPABIIY, IPOV3BOAM YNTAB
HI3 CHelU(UIHNX TPOIIKOBA, TOYEBIIN Off OHUX KOji Ce OHOCE Ha M3Paay
¥ IIOCTYIIAK yCBajara HOBE JIETYC/IATUBE, IPEKO TPOLIKOBA HheHe IpuMjeHe,
IIa CBe JI0 T3B. ,CKPUBEHUX TPOIIKOBA®, IOIYT OHMX M3a3BaHMX IIOTpebOM
wiahama BICOKNX ITpeMuja 3a OCUTYparbe Off OATOBOPHOCTH WIAHOBA 0f00-
pa AupeKTopa M APYIMX NPUIIAJHNMKA BUCOKOT MEHAIMEHTA KOji Cy JYXKHU
a ,CTaHy" CBOjUM IIOTIIMCUMA M3a (PUHAHCUjCKMX U3BjellTaja CAYMIbeHUX 1
00jaB/beHNX Y CK/TAZly Ca HOBOM 3aKOHCKOM PeTy/IaTiBOM, HONYT ,Sarbanes-

26 Bup. Rafael La Porta, Florencio Lopez-de-Silanes, Andrei Shleifer, What Works in

Securities Law?, August 2003, OCTYIIHO Ha MIHTepHeT afipecu: http://papers.ssrn.com/
sol3/papers.cfm?abstract_id=430596, 22.4.2012, cTp. 5.
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Oxley Act“-a.?’ V3 To, kajja cMo Beh Koji OBOT TporIca, MOXeMo ra uctahu
M Kao TUIIMYaH IpUMjep 3aKOHCKe pery/aTvBe CeIeKTVBHOI KapakTepa y
HoIVIefly 1ojba IpuMjeHe. Hamme, ncTu ce ogHOCKM caMO Ha OTBOpeHa aK-
IVIOHApCKa APYIITBA, I1a, CXOZHO TOMe, MOXKe M Ja IUIefupa Ha IOfu3arbe
KBaJITeTa KOPIIOPATMBHOT YIIPaB/baiba IIPEBACXOLHO Y BIMA, JOK, Kajia Cy
OCTaJIM MOC/IOBHY Cy0jeKTI y MUTalbY, ¥Ma JOMalllaj YITTABHOM C/IMYaH, aKo
He U jefHaK HeobaBe3yjyhmum mpaBHuM mHcTpyMeHTuMa. Crora, U cmaja y
Pel OHMX IIPOINCA TBPAOT IIpaBa KOPIIOPATUBHOT yIIpaB/bamba KOji, He CaMo
[a ce OfHOCE Ha jeflaH JVO ,KOPIOpaTMBHOr cBUjeTa‘, Beh mpepncrasmbajy
U TIOTEHIIVjaJTHA OCHOB, Tj. MOTUB 32 ,,0Mjer” ca TPXXMIITA KaluTaaa OHUX
KOMIIaHMja Ha KOje Ce HEIMOCPENHO OJHOCH, IITO HEPUjETKO BOAM CMAMEILY,
He CaMo TPXKUIIHe, Beh 1 eKOHOMCKe aKTMBHOCTM YOIIIITE.

KoHauHO, 4ak 1 y KOHTEKCTy yIoTpebe TBpAOT IpaBa KOPIOPATUBHOT
yIpaB/bamba 1 Ha HEeMy 3aCHOBAaHMX MeXaHM3aMa IIOCTH3ama YHU(POpPMHE
npuMjeHe ofropapajyhux craHmappa, Impakca TO IOKasyje, YHM(OPMHOCT
y IpuMjeHU Huje sarapaHrosaHa. IlltaBuiie, moHekasj Huje 3arapaHTOBaHA
HI NIpMMj€eHa YOIIIITE, 3aTO IITO HY NPYjeTba €BEHTYaTHOM CaHKIIMjOM Kao
HOC/beVILIOM HellpMMjeHe oAroBapajyher Ipommca OYuITIE[HO HUje YBUjeK
JOBOJBHO jaK MOTUB 3a cBe. OBO ce IMOCEOHO OHOCU Ha CHUTyaluje Irije je
pujed o caHKIMjaMa KoOje, IO IPOLjjeH) CaMOrI MEHAIIMEHTa U aKIMOHapa,
Y KpajibeM CKOPY JBOHOCE MaTepyjajHy IITETY Mamby HEro LITO je OYeKNBa-
Ha WIN KOPUCT OCTBapeHa n3bjeraBameM IpUMjeHe KOHKPETHOT 3aKOHCKOT
WIN TIOf3aKOHCKOT HMPOIINCA, IITO jé CaMO JJ0Ka3 BUIIE Y HPWUJIOT CTaBy Ja
3aKOHOJ]aBall, OJHOCHO 3aKOHCKa peryjaTiBa HUjecy CBeMOTyhm Ha IUTaHy
HOCTU3amba yHanpehemwa 1 MpuMjeHe CUCTeMa KOPIIOPAaTUBHOL YIpaB/bamba,
Te fla Cé CaM 3aKOHOJaBall CaCBMM OIPABJAHO JaHAC PEJOBHO OCNarmba U Ha
MeKO IIpaBo 1 MeXaHN3Me yHarpehema cucreMa KOPIIOpaTUBHOT YIIPaB/bamba
3acHOBaHe Ha mweMy. CTora, nMajyhm pedeHo y Bupy, MOXXeMO KOHCTaTOBaTU
u cpenehe. Kibydyna gunema Huje y ToMe #a u ce IPUKIOHUTH jeTHOM MU
APYTOM perylIaTOpHOM IPUCTYITY, MEKOM WU TBPAOM IIpaBy, Beh kako Hahn
npaBy O6aTaHC KOJ| IBJUXOBE UCTOBPEMeHe IIpYMjeHe?

27 Ilpumjepa pany, IpolijeHe YKasyjy fa Cy caMo 3a HoTpebe MMIUIEMEHTalje OBOT 3a-
KoHa y 2004. roguMHM KOMIIaHMje oOaBe3He [ja ra IpMMMjeHe YTPOLIMIe BUIIE Of IIeT
MIIHjapay aMepydKyX fonapa. Bumu: Anita Indira Anand, nas. gjeno, ctp. 23.

28  Ha pmpyroj cTpaHy, IIOCTOjU M apIyMeHT Jja 61 OBaj 3aKOH, OFHOCHO BYICOKM CTaHAAp/M
(MHAHCHjCKOT M3BjellTaBaba IPONUCAHY BbUMe MOITIM MOTUBIICATU KOMIIaHMje ulja Cy
cjequmta BaH CAJl-a ma, y >Ke/bM Jja TTOKa)Ky CBOjUM aKLMOHApMMa, MOCIOBHUM IIap-
THepYMa M IIOTEHIVjaTHMM MHBECTUTOPYMA KOJMKO Cy Ma/leKo IOLUIY y IPUMjeHM
caBpeMeHMX CTaHfapfa KOPIOpPAaTMBHOI yIIpaB/baia, JIOHeCy ofrosapajyhy ommyky n
IIOf{HECY 3aXTjeB /ia HbUXOBe aKije Oyny KotupaHe Ha Ibyjopiukoj 6epsu, 1ro 61 Mor-
JI0 YCMjepUTH JiellaBaba ¥ CYIPOTHO, Ka PACTy eKOHOMCKe aKTMBHOCTH Y JIJATOM CHCTe-
my. Tako: John Jr. C. Coffee, ,Racing Towards the Top?: The Impact of Cross-Listings
and Stock Market Competition on International Corporate Governance®, Columbia Law
Review, 6p. 102/2002, ctp. 1764.
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IV YmjecTo 3ak/byuka

OBa KpaTka aHanu3a je IoKa3ajaa KaKo IIOCTOje 3HaYajH! IOACTULAjU
3a JO6POBO/LHY IPUMjeHy CTaHAAPAA KOPHOPATMBHOT yIIpaB/bamba CajpiKa-
HIX y faHaC 6POjHUM KOfleKCIMa 1 CIMYHIM MHCTPYyMeHTIMa HeobaBe3yjyhe
npasHe npupoze. Ho, ncra ykasyje 1 Ha TO /ia OBU IOACTPELU CYIUTUMHCKA
HIjeCy JOBO/bHM Ja 06e361jene 3aj0B0j/baBajyhn HUBO NpuMjeHe, HUTH, Ma-
Kap y OBOM TPEHYTKY, CTelleH YHUPOPMHOCTHI Y TOj IIpUMjeHM Koju Ou ra-
PaHTOBAO 3a/j0BO/baBajyhyt HMBO IMpaBHE CUTYPHOCTY U M3BjeCHOCTY CBUM
cy0jekTyMa JVPeKTHO WIM MHAMPEKTHO 3aMHTEPECOBAaHVM 3a KBaJTUTETHO
(YHKIMOHNUCabe jeTHOT CaBPEMEHOT CUCTeMa KOPIOPATMBHOT YIpaB/baba.
Crora ce, MuiUbema CMO, CUCTEMM KOPIIOPATMBHOT YIIpaB/balba CaCBUM
OINpaB/IaHO jOII YBMjEK IPETEKHO 3aCHMBAjy Ha IpaBWIMMa IIOHallarba
YCTaHOB/bEHUM 3aKOHCKVM ¥ APYTUM Iponucuma obasesyjyhe npupozne, unju
Ce BUCOK CTelleH NpUMjeHe TPaAUIOHANTHO 6asupa Ha CTpaxy Of CaHKIuja
360r Kpllemwa, OFHOCHO u30jeraBama INpuMmjeHe obaBesyjyhmx mpasmita
MOHAIlla’kha Y CBUjeTy KOPIOPAaTMBHOT yIpaBkama. HapaBHo, 106poBo/bHA
IpUMjeHa BMCOKMX CTaHfapfla KOPIOPATMBHOT yIpaB/baba, 6e3 063upa Ha
CBe HefI0CTaTKe OBOT KOHIIENTA Y IIPAKCH, CBOjeBPCTAH je ujean KojeM Tpeba
TEeXUTH, jep je JoOPOBOJ/bHA IIPMM]jeHa, IO IIPABIITY, IOXKE/BHUjI CIIeHAPUO,
U TO He caMoO y OBOj, Beh u Apyrum o6/1acT¥M NPUBPETHOT U APYIITBEHOT
x)uBota. MehyTum, Mopajy ce usbjeraBatu cutyanmje y Kojuma 6u, ynpaso
y IM/bY OCTBapema TOT Mfieasna, Oula MOTeHIMpaHa IpUMjeHa MeKOT IIpaBa
KOPIIOPAaTUBHOT YIIPaB/baiba, a HA Pa4yH OCHOBHE BPUjEHOCTH jeHOT IIPaB-
HOT [IOPETKa, IIPaBHe CUT'YPHOCTY U U3BjeCHOCTI OPOjHUX 3aMHTEPECOBAHUX
cybjexara y KOHKpeTHOj cepy mpaBHe U ApYIITBeHe CTBAPHOCTU. pyrum
pujednma, MOTpeOHO je MOACTULIATY U IPATUTY ,eBOTYTUBHU  Pas3BOj CaB-
peMeHNuX peXXMMa KOPIOPaTUBHOT yIpaB/balba M YCMjepaBaTyl Ia ca IUbeM
fla UCTU y CBAaKOM TPEHYTKY, HapaBHO, Y Mjepu Moryher, ca CTaHOBUIITa
MHTepeca 3aMHTepecoBaHUX cybjekara ofjpakaBa HajOO/bM CIIOj MeXaHM3a-
Ma 10OpOBO/PHE ¥ NIPMHYZIHE IIPUMjeHe >Ke/beHMX cTaHpappa. Konawno, ca
cTaHOBMINITA Beh HANVICAHOT, a/IM ¥ ca CTAHOBMIITA VHAMKATYBHE YN IbEeHNIIe
fla ce MOC/beMIbYX Tap flelleHMja KapakTepucano, usmehy ocranor, mojaBom
CBOjeBpCHE TPAHCIIO3MIMje OHMX HAjIIpe IpuXBaheHNX M HajMame CIIOp-
HIX CTaH/Iapfia KOPIOPAaTUBHOT yIpaB/bama 13 chepe MeKor Ipasa y chepy
3aKOHCKe peryjaTiBe, MO>KeMO M3Pa3NTy OYeKMBambe Kako he 1 y HapegHux
HEKO/MKO flelleHMja, 6e3 0631pa Ha OYeKMBaHy eKCIAH3Mjy M PacT 3Hadaja
MexaHM3aMa MUXOBe I0OpPOBO/bHE IIpUMjeHe, eCeHIMjaTHe BPUjeHOCTH
CaBpeMEeHIX CHCTeMa KOPOIIOPAaTUBHOT YIIpaB/baba IPUMApHO OUTU MHKOP-
HOpUpaHe y 3aKOHCKe TEKCTOBe U ipyre popMe TBPAOT IpaBa KOPIOPATUB-
HOT yTIpaB/balba.
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AT THE CROSSROADS BETWEEN THE “SOFT LAW”
AND “HARD LAW” - CONTEMPORARY LEGAL
FRAMES OF CORPORATE GOVERNANCE

Summary

This article focuses for the most part on the emerging soft law of corporate
governance and presents an effort to analyze effectiveness of this new type of
law and of the regulatory approaches based on it in promoting and securing the
implementation of highest corporate governance standards, compared to more
traditional hard law instruments. Firstly, however, since the author finds that
they are still vague legal concepts, the article tries to define the notions of soft
and hard law of corporate governance, before it moves further to analyze their
effectiveness. After closely analyzing various incentives and disincentives for
the targeted companies to accept and implement highest corporate governance
standards embodied in legal instruments being the part of hard or the soft law
of corporate governance, author concludes that, notwithstanding tendency of
soft law instruments gaining on their overall importance for the improvement of
corporate governance regimes, for the time being, current regulatory approaches
are still rightfully based on hard law instruments, primarily on legislation. Au-
thor also makes a point that the two regulatory approaches are converging and
that the key issue at the moment is to find the right balance between the legal
instruments belonging to one or the other type of law.

Key words: corporate governance, soft law, hard law, voluntary compliance,
corporate social responsibility, incentives.
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moueHt IIpaBHor ¢akynrera Yausepsurera Ilpue Tope

Mp Munows HOBOBU'h
KOKTOPCKM UCTpakuBay, YHusepsuter Ocno, Institutt for privatrett

ITOPE3U: EBPOIICKE BAHKE VY 3AIITUTHU
AMEPUYKUNX UHTEPECA

Pe3ume

Hajnosuju xopax CA/l-a y 6opbu upoiius mehyHnapogHe yitidje io-
pesa 3axiliesa geiliarpHo Upeuctiuitiueare. 3akoH 0 Hopeckoj ycknaheHociu
citipanux pauyna CAl-a (FATCA) tpegsuha ga amepuuku iiopecku obases-
HUUU MOPAjy UpyHuttiu geiliamoHe uHPopmayije 0 UX08UM CHIPAHUM pauy-
Huma Ilopeckoj yiupasu CAJl-a, koHiliposep3Huje, ga citipaHe $puHaHcujcke
uncmuiniyyuje (foreign financial institution, FFI) mopajy usejewiniasaiiu IRS-y
0 pauyHuma peneBaHiliHux AMepuuKux Hopeckux 066e3Huxa unu wpijeru
3HauajHe Ppunancujcke cankyuje. Osum pagom ce uciuiiiyje egpexaiti FATCA-e
Ha peiynatopue ycknahenocitiu tocnosarwa FFI, u tpegciiasma citiyguja
cnyuaja o ypHoiopckom bankapckom ceximopy. Osa ciliyguja ugenimiuduxyje
KwyuHe 0071aciliu ycknaheHOCTU puduka, U KPUTUYKU pasmattipa upakcy
kopucitiehu exoHomcke (He) Hogcitiuyaje 3a ipahane u tipegyseha xako 6u ce
ogpexnu fipasa Ha Hpusaitinocii. Konauno, pag ipuxasyje Hekonuko aniiep-
HathiueHux mogena 3a ciposoherve kwyurnux ogpegou FATCA-e gox munumu-
3upa cygap ca 10KanHum 3aK0H0gasCciieoMm.

Kmwyune peuu: tiopecka esasuja, 3akox o Hlopeckoj ycknaheHoCiu CilpaHux
pauyna CAL-a (FATCA), 6anxapcka wiajHa, ycknaheHoci
flocnosarba, exciipamepuiiopujanto gejciieo 3aKoma.
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I YBog

ls6jeraBame mahama mopesa of cTpaHe IOPECKOr AY>KHMKA — IIO-
pecka eBasyja — IIpefiCTaB/ba CBEIPUCYTaH (PEHOMEH jOII Of aHTUYKOT
no6a. OcHakeHa I7106a/MM3aNMjOM, TPEKOTPAHIYHMAM IIPEHOCOM CPeJiCTaBa,
CTPOrMM IIpaBWIMMa O YyBamwy OaHKapCcKe TajHe U ,IIOPECKUM pajeBuMa’,
MebyHaponHa mopecka eBasyja je mocTaza 036m/baH IMpobIeM [pXaBa, Te
IpeaMeT PUTMIHE eKCTEH3UBHE pery/alyje.

Ilocnepwa nauujatuBa CjemnmeHnx AMepudukux JIpkaBa Ha IOBY
6opbe mpoTUB HOpecKe eBasyje MMa IOTEHIMjaI fla 3ayBjeK U3MMjEeHV OBY
HEeMWIy ITIPaKcy, al ¥ Ja 030M/bHO [iOBele y IMTame TPeHYTHe CTaHfap-
fie 13 o6macTy 6aHKApCKOT MOC/IOBamba. 3aKOHOM O IIOPecKoj ycknaheHocTn
crpanux pauyna (Foreign Account Tax Compliance Act, FATCA, jyn 2010)%
IPONNCAHO je a aMepUyKU Iopeckyu ob6Be3Huiy Mopajy Ilopeckoj ympa-
Bu Cjemmmenux [Ipxasa (Internal Revenue Service, IRS) pmatum pmeramHe
nHpopMalyje 0 CBOjUM padyHMMa y MHOCTPAHCTBY; a/lN, jOL KOHTPOBEpP3HIije,
ma cTpaHe ¢QuHaHcujcke wHcTUTYyUuje (foreign financial institution, FFI)
Mopajy usBjemTasaru IRS o padyHuMa peseBaHTHUX aMEPUYKUX HOPECKUX
oOBesHVKa WM TPIjeTy 3HayajHe PpUHAHCUjCKe CAaHKIVje Ha TpaHCaKIyjama
nosesaHuM ca CjemmmeHuM [Ip>kaBama. Y clydajy fa [p)KaBa y KOjoOj
nocnyje FFI Huje mormmena ca Cjegumennm JIpxxaBama MehynpskaBHu yro-
Bop o uMmiuieMeHTauuju FATCA, a fa 10Ka/lHM 3aKOHM O YyBamy OaHKapcke
TajHe ¥ JIMYHUX IOflaTaKa He JomnymTajy ussjemrasame IRS-y, FATCA-om
ce 3axtujeBa ga FFI op kaujeHTa 3aTpakyl MPUCTAaHAK HA OBO M3BjelITaBambe
WIIaK BpIIN, IIOJ NpUjeTHOM fAa he MeroB M30CTaHAK IPOY3POKOBATU
3aTBapame padyHa. OBaKBO yHM/IaTEpa/HO HaMeTame NPOINCa Off CTpaHe
Cjemumenux JJp>xaBa fo4eKkaHoO je OLITPOM peaKlVjoM APYTUX Ap>KaBa, Koje
ra CMaTpajy 3afiMpameM y CyBepeHuTeT, amu u MehyHapopHe duHaHCHjCKe
3ajeHMLIe, YHYTap Koje ce CBe BuIle cybjekara OmIydyje ja Y MOTIYHOCTU
TIpeKuHe MOC/IoBatbe ca aMmepuakum kujentuma.* Kaxo cy Cjenumene JIpxa-

1 Jo HemaBHO, Ha MehyHapoAHOM I/TaHy, Ap>KaBaMa Cy Ha pacHojaramy OMIM pemaTus-
HO OTpaHMYEH) MEXaHU3MM KOHTpOJe, Te ce y 6opbu mporus MebhyHapopHe mopecke
eBasyje aKlleHaT BULIE CTAaB/ba0 Ha IPEBEHINjy HETO Ha MMIIJIEMEHTALMjy IpeTjepaHo
CTIOXEHMX PelPeCBHUX MeXaHM3aMa.

2 Tekcr 3akoHa o Tmopeckoj yckmahenocTn crpannx pauyna (FATCA) ce Moxe mpeyseru
ca: http://www.treasury.gov/resource-center/tax-policy/treaties/Pages/FATCA.aspx.

3 OBo nuTame je OTBOPEHO U Ha mocienmeM MajckoM camuty EU: Live: MEPs examine

results of EU summit on tax evasion and energy http://www.europarl.europa.eu/pdfs/
news/public/story/20130527STO10560/20130527STO10560_en.pdf, 8.8.2013.

4 JIncry 3emapa Koje ce ¢y MehyHapogHuM criopasymMoM ob6Besate Ha capaamwy ca CAll-om
y Besl ca IUTameM pjelllaBarma IOpecKe eBasuje ce MoxKe Hahu Ha http://www.treasury.
gov/resource-center/tax-policy/treaties/Pages/FATCA-Archive.aspx, 9.8.2013. ropune. Op
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Be jellMHa 3eM/ba Ha CBUjeTy nopef Epurpeje koja onopesyje npuxofe cBOjux
Ap>KaB/baHa 6e3 0031pa Ha MjeCTO BUXOBOT IIpebuBanuIITa, npeasuba ce ga
he mohu n go MacoBHOTr ofpuLIama Off aMEepPUYKOT [IPXKaB/baHCTBA Off CTPaHe
aMepUYKMX JpKaB/baHa KOjU )KUBE Y MHOCTPAHCTBY.

Taxobe, y jyry 2013. roguue EBporicka Komimcuja je ZOCTaBuIa IPELIOT
JupexTuBe HaMjemeHe 60pOM IPOTUB yTaje IOpe3a MMpemeM 00uMa ayTo-
MaTcKe pasMjeHe nHpopMmanyja usmehy wiannma EY a koje ce ogHoce Ha 1m0-
flaTKe O CBUM BUJOBMMa (PMHAHCUjCKUX IPUXOfia Ha padyHMMa Jp>KaB/baHa
EY. Ilpepnoxenn tekct he crymmtu Ha cHary l. janyapa 2014. ropmue, a
opHocrhe ce Ha cBe pauyHe Koju Cy 6mmm aktuBHM 1. jaHyapa 2013. ropm-
He. OBaKko KOHIMIIMPaHa pa3MjeHa MHpopManyja y oksupy EY nma 3a e
yIOTIyHaBakbe MOPeCcKOr MHPOPMAIMOHOT CUCTeMa Y cBujeTy.” Bop6a mpo-
TUB IIOpPECKe eBaslje je BayKHa He caMo 300T CHa)Kema Ap>KaBHMX OYyIIeTCKMX
npuxopa Beh u 360r 3amruTe nosjeperma rpahana y mpaBenHocT U edukac-
HOCT mopeckor cuctema.® Koopmuuucan npuctyn EY moxe mocmyxutu u
yunanty epuxacanjom FATCA pexxum y umjenom csujetry. Mebytum, o EY
MHCTPYMEHTMMA ¥ IIOPeCKOj MOMUTHULN, Kao Hi ofHOoCcy EY mpema CAJl mo-
peckoM pexuMmy osfije Hehe 6uTn pujeun.

OBaj pap he ce 6aButn ytumajem FATCA-e Ha mocimoBame ¢uHaH-
CMjCKMX MHCTUTYLINja, ca moce6HnM ocBproM Ha Llpuy Topy. Vinentudukonahe
K/by4He 00/1acTV pU3NKa ¥ yKas3aTu Ha mpobeme u3 o6macty ycknahenoctu
ca JIoKaTHOM perynatuBoM. Pax he yjemHo npy>kuTy KpUTHYKM OCBPT Ha YIIO-
TpeOy eKOHOMCKMX CTMMY/IAaHCa M JIeCTUMY/IaHCa Ca IM/beM IIPUBO/baBarba
npuBpenHMx cybjekata u rpabaHa fja ce ofjpeKHy IpaBa Ha IPUBATHOCT/
yyBame OaHKapcke TajHe. KoHauHO, paj he MOHyanTH anTepHaTMBHE MOZese
3a umiuteMeHnTanujy kpydanx FATCA oppen6bm, ca umpeM MUHMMM3anuje
KO/3Mje ca JIOKaTHUM 3aKOHOJaBCTBOM.

IT Excrpareputopujamau epextu FATCA-e

2010. rogune, FATCA je ycBojena o cTpane amepudkor Konrpeca,
Kao gyo HIRE Act-a. Y ckmany ca TpafUIMIOHaTHOM T€OPUjOM BaXkera HOP-
MM, OBaj HaLIMOHA/THY IIPaBHM aKT 61 MMao o6aBesyjyhe mpaBHO fejcTBO Ha

ieBeT 3aK/byUeHNX O1IaTepa/HMX CIIOpasyMa, CefiaM je 3aK/bydeHo Y CKIafy ca Momen I
IGA CAJl-a, mox cy mpeocTana fiBa 3ak/byueHa nmpema Mopen II IGA.
5 Bume o oBOM IMTamy BuUAjeTM Ha: http://www.pwc.com/en_US/us/financial-services/

publications/fatca-publications/assets/global-irw-newsbrief-eu-information-exchange.pdf,
10.8.2013.

6  Hauwme, Mehynapopuu Hanopu Komucuje y 60p6u mpoTuB opecke eBasuje U ClipedaBarma
IIparba HOBIIA HA Ce JjeMMIYHO ofHoce U Ha: '8 m 20 camuTe, ¥ KOHCTaHTHY MOAPIIKY
OEBC-a Bue Ha: http://ec.europa.eu/europe2020/pdf/tax_en.pdf, 13.8.2013, ctp. 6.
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tepuropuju Hagi KojoM CjennmeHe JpxxaBe nMajy cysepeHy Biact. Mebhynm,
0Baj aKT, 3ajefHO ca JPYIMM 3aKOHMMa CIM4YHe TNpUpOJe, Ha IpuMjep
Sherman Act-om’ IIpefCcTaB/ba jeflaH Off 3aKOHA KOjU IPOM3BOJE [€jCTBA U
Ha TepuTopujaMa Apyrux gpxasa. Kako je mmmp ycBajama FATCA-e 6mo nma
ce pujene mpo6eMy y3poKOBaHM pajilbaMa Koje aMepudKM IMOpecKy obBes-
HULM IPey3UMajy Y MHOCTPAHCTBY, Tpebaio je Hahm mopen kxojum he ce
OCUTypaTH ajieKBaTaH eKcTpaTeputopujanay edexar npumjere FATCA-e.

OBo je yunibeHO Ha Kpajibe MHOBATMBAH HA4YMH: HajlIpuje, mpebanyjyhu
TepeT M3BjellITaBamba ca MHAVBNUAYATHUX NTOPECKUX 0OaBe3HMKA Ha CTpaHe
buHaHCHjCKe MHCTUTYNMje, a 3aTUM, Kpenpajyhu Hus eKoHOMCKMX (f1e)cTu-
MyJIaHCa KOjy OCUTypaBajy fa he GpuHaHCHMjcke MHCTUTYIIMje U3BjeIITaBaT O
pavyyHUMa aMepUYKMX HOPEeCKUX 0OBE3HMKA, VU Y IOTIIYHOCTY IPEKUHY TH
capajmy ca aMmepnukuM KnujeHtuMa. Konkpetno, FFI cy ob6aBesHe mormm-
caTy cropasyMm o capajmu ca IRS-oM 1 perncTpoparu ce y \IMXOBOM CHUCTe-
my, win he TpmjeTn caHKIMje y BUAY IIOPECKOT 3a/ip)KaBama off 30% Ha CBUM
mwrahawuma nosesanuM ca Cjenumennm Amepuukum [Ipxasama. [lltaBuine,
KaJla Cy y IUTamy Ipyle KOMIIAHNja, YKOIMKO MaKap jefHa WIaHUIA Ipy-
e Huje onyjereHa Kao ,FATCA-ycknahena® ox crpane IRS-a, umjena rpymna
MO>Ke TpIjeTu IoMeHyTe caHKuuje. VimMajyhu y Buny sHauaj TpaHcakiyja Ha
aMepUYKOM TP>KUIITY y MOJEPHOj €KOHOMUjM, Ha OBaj HA4YMH je YBeMleH cac-
BUM jeIHOCTaBaH, jepTNH, OfP>KUB 1 e(pUKACAaH peIPeCUBHU CHUCTEM, CIIell-
u}NYaH 110 HAYMHY Ha KOjy 3a001/I1a3y TPAAUIVIOHATHY KOHLIENT JP>KaBHOT
CyBepeHNUTeTa KPO3 jaCHO M3PpakeH IMPeKOTPAaHNYHM edeKar.

1. MexaHusmu 3a uaeHTNPUKALNjy HAIIOHATHOCTY KIMjeHTa

Pa3nosu HesamoBobcTBa MehyHaponHe puHAHCHjCKe 3ajefHMIIE OBYM
IpuUCTynoMm cy sumectpyku. Hajupuje, o6aBese m3BjemTaBama JTOKaTHOM
PerynmaTopHOM THjelTy M3MCKYjy CTPy4YHa 3HaIba U 3Ha4ajHa JbY/ICKa CPENiCTBA;
TPOIIKOBY MIMIUIEMEHTALIMj€ M3BjellITaBamba CTPAHOM JP>KaBHOM THjelTy MOTy
OUTV U3y3eTHO BUCOKM — Of efyKallije 3all0CTIeHNX, IIPEKO IIPOHaIacKa co-
bTBEpCKUX pjellerba, A0 MOTEHIMjaTHUX TelIKoha y jaBHMM OfHOCKMa ca
xmjeHTuMa. TpenyrHo, FATCA 3axrtujeBa fma ce 3a cBe mocrojehe pauyne
y FFI Ha xojuma ce Hamase cpeficTBa y msHocy o mpeko 50.000$ oxpamm
IpeTpara 10 MHAMKATOpPMMa KOjU MOTY yKasaTy fAa padyyH IpUIIaja LY
KOje MO)Ke OUTM aMepryKy Hopecky o6BesHMK. OBY MHANKATOPY YK/BYUYjy
HoCjefloBabe aMEePUYKOrl AP>KaB/baHCTBA, 3eIeHe KapTe, aMepudkor 6poja
TenedoHa, ajipece, TpajHOr Hasora 3a Iwrahame npema CjepumennM [Ipxa-
BaMa, IIyHOMoOhja JaTor amMepwykoM uiy... Y CIyd4ajy HOCTOjarba MHIM-

7 Sherman Act (July 2, 1890, ch. 647, 26 Stat. 209, 15 U.S.C. §§ 1-7).

8 Folsom, Gordon, Spanogle, Jr., Fitzgerald, Van Alstine’s International Business Transactions:
A Problem-Oriented Coursebook, 11th ed., ctp. 1260-1265.
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karopa, FFI je myxHa o KimjeHTa TpaKUTM Ja JOCTaBM ofrosapajyhy
HOKyMeHTa1jy — GopMy KojoM 06jaB/byje CBOj CTATyC aMEePUIKOT TOPECKOT
06Be3HMKa U TIPNCTaje fja ce BpImM usBjemrasame IRS-y, wmm Gpopmy xojom
IIOJI IPYjeTHhOM KPUMBMYHNX CAHKIIMja 32 KPMBOK/IETCTBO TBPAY JIa HUje aMe-
PUYKM HOPecKy 06BE3HNK — OJHOCHO, Y C/Ty4ajy HeroBOr HelpucTajama Aa
MOCTaBU MOKYMEHTAIlMjy, 3aTBOPUTU padyH. Y CBaKOM Off OBMX CiyvajeBa,
FFI mopa pocraButu ussjemraj IRS-y. Konauno, FATCA nponmucyje u fja ce
MoOpa M3MMjeHUTH IPOILieC perucTpanuje HoOBUX KmjeHata (,on-boarding™),
TaKo Jla MMIUIEMEHTHPA a/leKBaTHe MeXaHM3Me 3a UIeHTUDMKAIIN)Y aMepId-
KIX IOPEeCKUX OOBE3HMKA.

2. Poxosu 3a nummiaementanujy FATCA-e

PokoBu 3a yckmahupame perymaTuBe m IpuMjeHe UCTUX, OFHOCHO
o6e36jebuBame u cuposobhemwe due dilligence mpouenype 3a mposjepy padyHa
ce cMaTpajy BaKHMM acIleKTOM OBOT mpobnema.” HakoH mposjepe ,Haiuo-
HaJIHOCTM padyHa“, OffHOCHO BJIACHMKA IOTPEOHO je MCIUTATY ¥ BUCUHY U3-
HOCa Ha pa4yyHy a OH/Ia HAKOH TOTa OfIpeiUTH ¥ POKOBE II0 KOjMMa je HY>KHO
noctynaTu. JIoK je IerMclIaTuBHY yCaIlalleHOCT ToTpe6Ho 06e36jenuTn 1o
Kpaja 2013. roguHe, pOKOBM IOHOIIEHA U3BjelITaja 0 padyyHuMa us 2013,
TOiMHe ce BeXy 3a centeM6bap 2015. roguue. TauHmje, poK M3BjellTaBama O
padyHuMa Ha KojuMa ce Hajasu Buie of $1 muanoH je 31. meunem6bpa 2015,
IOK je padyHe uuja je BpujenHocT 6uaa Beha op $250 xmpana a Mama of 1
MIINOHA TOTpeOHO TpeTupatu ao 31. merem6pa 2014.

OBy pOKOBM Ce€ CMaTPajy pelaTUBHO KPATKMM U HEJOBO/bHUM 32 aJIeK-
BaTHO Ipuiarohapame 1 MOCTyName M0 NpefioxkenoM due dilligence cucre-
My usBjemrtaBarma kako FFI Tako u camux FATCA maprrepa.'’

3. Konusuja HanuonamHux npomica u FATCA-e

bes o63upa Ha IUjeHy KOIITalka M CIOXKEHOCT VMIUIEMEeHTaluje
FATCA-a cucrema, mpaBu npobnemu Hacrtajy kaja FFI uspasu Hamjepy
CIIPEMHOCTM Ha Capajiiby Ca aMePUYKMUM IOPECKUM BIACTUMA, /M jOj JIOKaJI-
HO 3aKOHOJ]aBCTBO U paHuje Ipey3eTe yTOBOpHe obaBese He J03BO/baBajy Aa
u3BjenITaBa TpehuM munMMa o aKTMBHOCTMMA CBOjUX KayjeHara. Haxanocr,
FATCA je n oBzje HeyMO/bMBa: IPOIICAHO je fia ce Hehe mpaBUTH M3ysery 3a
cTpaHe QMHAHCUjCKe MHCTUTYLHje, 6e3 063Mpa Ha JIOKaTHO 3aKOHOJABCTBO;
oHe cy obaBesHe jja u y cny4ajy konusuje Hopmu FATCA-e u mokaaHor 3a-

9 Bret Wells, Cym Lowell, ,Tax Base Erosion and Homeless Income: Collection at Source
Is the Linchpin®, Tax L. Rev., 6p. 65/2012, ctp. 535-618.

10 Todd C. Lady, Tiffany D. Presley, ,,Feature: IRS Reporting Requirements For Cross border
Activities Continue to Grow*, Res Gestae, 6p. 56, cTp. 13.
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KOHOJIaBCTBA Of CBOjUX K/IMjeHaTa p1ubaBe NPUCTAHAK Jja Ce HerOBY TNIHI
nogany gocrasmajy IRS-y, wm ga My sarBope pauyn. Mehytum, FATCA He
y31Ma y 0631p YMIbEHUILY Ja je 1 CaMO 3aTBapame padyyHa eTa/bHO Peryu-
caHO OPOjHMM JIOKa/THVM 3aKOHOIAaBCTBMMA, Te Ja CY, y CKJIa[y ca IpaBHUM
NPUHLUIIOM numerus clausus, ogpehenn pasnosu 3a saTBapame padyHa, dnje
TyMademe je 10 IPaBIIy PECTPUKTUBHO. [Ipyrum pujednma, ykonmnko FFI ne
npubaBy IpUCTaHAK K/IMjeHTa [a Ce BeroBYU JINMYHY nofanu gocrase IRS-y —
HITO je CBAKAKO PeaTHO OYEKMBATH Off CTpaHe NMIIa KOja BpIle yTajy Mopesa,
a/Iv M OHUX KOja Cy caMo 3a0bpuHyTa 3a cBojy npusarHoct — FFI he kpumntu
JIOKaJIHO 3aKOHOJaBCTBO, O1/I0 f1a 6e3 mpyucTaHKa JOCTaBy MOfATKe, 6110 fa
3aTBOPY padyH KIMjeHTy 6e3 aJeKBaTHOT ITPaBHOT OCHOBa. UnHM ce ja je y
CTy4ajy 3aTBapama padyHa pM3MK yCKIaheHOCTV — MpOoHMYHO — Behm: Kako
ce IRS-y Mopajy gocTaBUTK HOfALM O TOMe Koja JIMIa Cy ofbuIa Aa HOTIN-
Iy IPUCTaHaK Ja ce M3BjellTaBalbe BPIIM, IIPaBWIa O YyBamwy OaHKapcke
TajHe 6uhe cBakako moBpujehena.

4. OECD Bopu4 o 3amITUTH TajHOCTH pa3MjeHe NMOJaTaKa
3a MopecKe cBpxe

Opranusanuja 3a eKOHOMCKY capajmy 1 passoj (OECD) je ycmep
3a0pMHYTOCTM YpyllaBama IIOBjep/BMBOCTY ¥ MCIpPaBHOr Kopuinhema
uHpOpPMaIja HaMpaBy/Ia KOMEHTap Ha WiaH 26 — Pasmjerna ungopmayuja,'’
Mogpena Ilopecke koHBeHLIM)ja (2003).'? OECD Bouuu o 3amrrutu TajHOCTU
pasMjeHM nofaraka 3a nopecke cspxe (The OECD Guide on the Protection of
Confidentiality of Information Exchanged for Tax Purposes, 2012), 6u Tpe6ao
OUTV KOHCYITOBaH IIpMje KOHLMIMpawa 1 npuMjeHe Mehysnaguuux crnopa-
3yMa, HapOYMTO Ca aCIeKTa IOIITOBamba IpaBa I0jefiHalla YMji PadyHNU CY
TpeaMeT M3BjemTaBama.'> Hamme, ako nuie cMatpa fa he mpuMjena mjepa

11 Andrew L. Jones, , Feature: Barristers In Action: Pitfalls Of Undeclared Foreign Financial
Accounts®, San Francisco Atty, 6p. 39, ctp. 1-2; Martin J. McMahon, Ira B. Shepard,
Daniel L. Simmons, ,,Recent Developments in Federal Income Taxation: The Year 2012
Fla. Tax Rev., 6p. 13, cTp. 21-23.

12 OECD Mogen ITopecke xoHBeHuuje (2003) Ha: http://www.oecd.org/tax/treaties/1914467.
pdf, 8.8.2013.

13 Ynmau 25 OECD Mopgen nopecke kouBeHnuje: Mutual Agreement Procedure: Where a
person considers that the actions of one or both of the Contracting States result or will
result for him in taxation not in accordance with the provisions of this Convention, he
may, irrespective of the remedies provided by the domestic law of those States, present
his case to the competent authority of the Contracting State of which he is a resident or, if
his case comes under paragraph 1 of Article 24, to that of the Contracting State of which
he is a national. The case must be presented within three years from the first notification
of the action resulting in taxation not in accordance with the provisions of the Conven-
tion.
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jemHe WM TaK o6je ipyKaBe YrOBOPHMIIE JOBECTH 1 [0 TOTa Ja He Oyzie onope-
30BaHO Yy CKJIafy ca ofpendama ose KonseHIje, 6e3 0631pa Ha Hal[MOHA/THE
Mjepe W1, aKo C/Iy4aj IOTIa/iHe y KaTeropujy clydajeBa npefsuheHnx dia-
HOM 24 0BOT TEKCTA, JINIle MOXKe MOKPEHYTU MOCTYMAK Ipef, KOMIIETEHTHUM
opranoM pxkase.'* Y poxy off Tpu ropie of1 ana Kajia je M3pedeHa mopecka
Mjepa MOCTYIaK MOBOJOM JMCTOT Ce MOpa IMOKPeHYTH IIpef oAroBopajyhum
OpPraHOM y CKIafy ca Tekctom Konsennuje.

III N3a30BM ycarmamaBama HAUJMOHATHUX CHCTEMa
ca FATCA-om: Ha npumjepy Lpne Iope

ITocnoBame ¢uHaHcujckux mHCTUTyLUja y LpHoj Topu perymicano
je HM30M 3aKOHCKMX U IIOf[3aKOHCKMX aKaTa, Off KOjUX je, Y KOHTEKCTY OBOT
pajia, CBAKaKo HajsHauajHMju 3aKOH 0 Gankama.'”

[Tparehn TpeHmOBe y caBpeMeHOM IIOCIOBHOM CBHUjeTY, 3aKOH O OaH-
KaMa Ipy>Xa CHaXHe rapaHluje dYyBawa OaHKapcke TajHe, mruTehn Ha oBaj
Ha4MH IIPMBATHOCT U IIOC/IOBHE MHTepece KiamjeHarta. Hajopuje, cam mojam
OaHKapcKe TajHe 3aKOHOM je IeMHICaH MMPOKO, ITa ce 6aHKapPCKOM TajHOM
CMaTpajy: MOjaIM O BIACHMIMMA M OpojeBMMa padyyHa OTBOpeHMX Y OaH-
I/; IOJALM O TOjefMHAYHOM CTalby IEMIO3UTA U MIPOMETY Ha MOjefHaYHUM
padyyHuMa MpaBHUX ¥ (U3MYKUX JUIA OTBOPEHMX y OaHILM; Kao M [pyru
nofany o0 KJIMjeHTy [0 KojuX je 6aHKa [IOIINTa Ha OCHOBY IIpyXKama YCIy-
ra KnmjeHTy 6aHke. Y morieny obaBese dyBama OaHKapcKe TajHe, 3aKOH O
Oankama mpegsuba fa ,unaHosu 0gbopa gupekiiopa, axuuoHapu, céu 3a-
docneHu y 6anyu u gpyia nuua Koja y o6asmwary Hocnoea ca 6aHKoOM usu
3a bauky gohy y #locjeg undopmayuja u fiogaiaka Koju cy 08UM 3AKOHOM
yiephenu Kao baunkapcka WajHa, gyxHu cy ga 3a épujeme paga y 6anuu u
HAKOH TipecilianHka paga y b6anuu, uysedjy ilie iogailike u ungopmayuje u He
CMUjY ux yuompebpasailiu y c60jy nUUHy KOPUCH, HUMY YYUHUTHU GOCHLY -
HUM gpyium nuyuma’, Te Ipenusupa fa Iuma Koja ,gohy y tocjeg tiogaimaxa
Koju fipegciiasmajy 6ankapcky wajHy, gyxHa cy ga te tiogaiike Kopuciie
UCK/bYHUBO Y CBPXY 3a KOJy CY goOujeHu u He CMUjy UX YHUHUTHU GOCTAYU-

14 OECD Mogen ITopecke KoHBeHuuje (2003) Ha: http://www.oecd.org/tax/treaties/1914467.
pdf, 5.8.2013. Ynan 24 - Non-discimination: 1. Nationals of a Contracting State shall not
be subjected in the other Contracting State to any taxation or any requirement connected
therewith, which is other or more burdensome than the taxation and connected require-
ments to which nationals of that other State in the same circumstances, in particular with
respect to residence, are or may be subjected. This provision shall, notwithstanding the
provisions of Article 1, also apply to persons who are not residents of one or both of the
Contracting States.

15 3akoH o 6ankaMa Llpue Tope (Crymbenu nuciti Lpue Iope, 6p. 17/08, 44/10, 40/11).
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Hum thpehum nuyuma, ocum y cryuajesuma tpotiucanum 3axoxom". Jlucra
u3y3eTaka — ClIy4ajeBa y KOjIMa je JO3BO/bEHO OfjaTy 6aHKapCKy TajHy —pe-
CTPUKTMBHOT je KapakTepa. ¥ koHTekcTy FATCA wusBjemrtaBama, Bpujenu
npuMujetuTn Aa 3akoH npensuba ma ce ,ceu Hogauu Koju tpegciiasnajy
bankapcky wajHy moiy yuuruitiu gociiyunum: Llenitipannoj 6anyu, Hagnex-
HOM UPpasocygHom opiary, gpyium nunyuma, a Ha 0OCHOB8Y Uspuyuiile iucame ca-
inacnociiu knujeniia“. KoHayHo, 3akoH 0 6aHKaMa eKCIUIMIUTHO HAllOMUEbe
ma ,0aukapcka WajHa Hpegciiaéna HOCN08HY WiAjHY, IITO 3HAYY [a HEHO
OTKpUBame IOBIa4M caHKiyje npensubhene Kpusuunum 3akonukom LlpHe
l“ope:16

(1) Ko Heosnautheno gpyiom caouwiniu, iipega unu Ha gpyiu HAUUH yuu-
HU gociiyiHum Hogailike Koju tipegciiaépajy Uocno8Hy ajHy uau Ko
ipubasmwa Wakee ogailike Yy HAMjepu ga ux tupega Hello386aHOM TULLY,
kasnuhe ce 3aili6opom og wpu mjeceua go el i0guHa.

(2) Ako je gjeno u3 ciiasa 1 0601 unana yuurbeHo U3 KOPUCIHLOLYOba U
y Hoinegy HAPOHUIIO HOBjepLUBUX TOgaliaka Unu pagu 00jaswusarba
unu kopuuihera ogamiaxa y UHOCHPAHCIiBY, yuuHunay, he ce KasHu-
WU 3aii80poM 0g geéuje go geceill ioguHa.

OunrnenHo je fja 61 MO TPEHYTHOM 3aKOHOJABCTBY AMPEKTHO M3Bje-
mraBame IRS-y y ckmany ca onpenbama FATCA-e npefcraB/bano HeoBall-
heno oTkpuBame 6aHKapcke TajHe.

LIpHOTOpPCKMM (PUMHAHCMjCKMM MHCTUTYIMjaMa HMje Ha PacIoaramy
HI aJTepHaTNBa — 3aTBapame padyHa KIMjeHTMMa KOju He IPUCTajy [a ce
IJIXOBM TIOflalll IOCTAB/bajy aMePUYKUM BIACTMMA, UM 3aTBapaibe padyHa
CBMM K/IMjeHTVMA KOjy IIOTEHLMjaTHO MOTy OMTM aMepM4Ky IIOpecKu o0-
BesHyuyu. Hamme, o6macT oTBapama, ofpskaBama 1 3aTBapama padyHa pe-
Ty/MCaHa je Ha ITOfj3aKOHCKOM HMBOY — KOHKpeTHO, Ognyxom Lleninipante
6anke Llpne ITope o cilipykiliypu pauyHa 3a usspuiasare wpaucdepa cpeg-
Ciliasa u OMUNUM YCTI08UMA U HAYUHY OWI6APArbA U YKUGarad WUX pauyHa,
Koja mpenBuba pa:

NMsepuwna unciiuiiyyuja yxuga pauyme KaujeHitia Ha OCHO8Y tbeiosoi
fiucaxol 3axiijeéa 3a yKkugarbe Wioi pauyHa, a cpegciiea ca YKUHyioi
pauyHa tipeHocu Ha pavyH HaeegeH Yy Wiom 3axilijesy.

N3syseiino og ciiasa 1 0601 unama, uU3BPUIHA UHCTHULYUUjA MOMHCE
YKUMYWiu pauyHe c60l Knujenilia Oe3 3axiijesd, axko KujeHili fpe-

16 Ynan 280 Kpusuunor sakonumka llpue Tope (Cnymbenu nucii PLT, 6p. 70/03 op
25.12.2003, 13/04 op 26.2.2004, 47/06 op 25.7.2006, Cnyxcbenu nuciti Llpne Iope, 6p.
40/08 op 27.6.2008, 25/10 og 5.5.2010, 32/11 op 1.7.2011).
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ciiae ga HoCioju Kao UpasHu cybjexiti Ha 0CHOBY 3aKOHA UU gpyiol
apoauca."’

Jlakne, jacHO je Jja IO I[PHOTOPCKOM 3aKOHOJJaBCTBY K/IMjEHTOBa He-
koomnepaTuBHocT y nujeny FATCA ussjemraBama He MOXe OMTVM OCHOB 3a
yK1pzame padyHa. [lofaTHo, 3aTBaparbe padyHa HOCHU 1 JPeKTHe GUHAHCHUjCKe
noc/befiulie: KaKo ce y TPEHYTKy 3aTBapaiba padyHa CBa IOTpaXkuBarba
MOPpajy IpOITTacCUTH HOCHje/IMM ¥ HaIUIATUTHU, OBO C€ MOXKE OIPasUTH Hera-
TUBHO He CaMo Ha KiujeHTe, Beh u Ha ¢punaHcujcke nHCcTUTyLUje. Hajopuje,
IIOCTOjU Be/IMKa ONACHOCT jja 6u pouuto fo Harror pacta NPL (non-paying
loans) napuKaropa, jep je HepeamHO o4eKuBary fa he KujeHTN OUTH CIIpeM-
HI Ja IpMjeBpeMeHO OTIIaTe M3HOC LIMje/IoT MoTpakuBamwa. HapasHo, pact
NPL-a 61 cam 10 cebu 3HaUMO U pacT pe3epBU KOje MOpajy 6UTH U3[ABOjeHe
kopi IlenTpanHe 6aHke, Kao M moTpeby AOJATHMX MHTEPHUX M3[Bajama 3a
TPOLIKOBE ONEpaTMBHOr pu3MKa. Ja/boM ,TaHYaHOM pPeaKIVjoM‘, OBAaKBM
IOTe3M MOTY M3a3BaTU M PENyTAallMOHM PU3MUK, KOjU C€ Yy CBaKOM C/Iy4ajy
MO)Ke HeraTVBHO Ofpa3WUTU Ha MOC/IOBame (PpUHAHCHUjcKe nHCTUTynuje. Ko-
HA4HO, IIpUjeBpeMeHa OTIUIaTa KPeAuTa MO>Ke OUTY TeHepalHO HellOBO/bHA
3a pMHAHCHjCKe MHCTUTYIM]e, TIOCeOHO jep CXOfHO 3aKOHY O NMOTPOIIAYKIM
erlII/ITI/IMa,18 »y CTy4ajy tipujespemere oiliisiailie Kpequitia Kpequitiop uma
ipaso Ha TpasegHy u 00jeKTUBHY HAKHAGY OUPABJAHUX WPOUIKOBA Heilo-
CpegHo Tl08e3aHux ca fpujespemeHoM OMTNATHOM Kpeguitia, ©i0g YClo080M ga
je tipujespemena owlinAtia U3BpUIeHA WIOKOM lepuoga 3a Koju je yiosopeHa
puxcHa kamamHa cimoia’, amm ,,U3HOC HakHage He cmuje outtiu eehu og 1%
u3Hoca Kpeguitia Koju ce ipujespemeno oiiinahyje axo je iepuog usmehy gana
ipujespemene ottinaitie u poka gociujeha us yiosopa o kpequitiy gyxu og 12
Mmjeceyu”.

CBe OBe acIeKTe HEOIXOJHO je caIyiefilaTy KaKo Ou ce MOITO ajieK-
BaTHO yTBpauTH ja 1 je nujeHa FATCA yckmahenoctu (Te KOHCEKBEHTHO,
Heyck/mah)eHOCTH ca TOKa/THOM perynaTuBoM) IpuxBaT/bKBa. Kako He mocToju
HIO[]3aKOHCKa pery/naTtuBa us obmactu obasesHor npahemwa yckimabenocry, a
3akoH o 6aHkaMa camo npensuba fa je ,0aHka gyxHa ga, 3a6UCHO 0F Ge-
JUYUHe U CTI0HEeHOCHiU H0CI08atba, Y C60j0j OpIAHU3AUUOHOJ CHIPYKILypu
ogpegu OpIaHU3AUUOHU GUO UNU TUYA 3agyrena 3a tpaherve ycknaheHociu
iocnosara banke ca 3aKOHOM, Hpouucuma Kojuma ce ypehyje ciipjeuasarve
dparwa Ho8UA U puHaHcuparba wepopusma, upouucuma Llenitipante barke u
akiiuma 6anke”, Ha CBaKoj pUHAHCMjCKO] MHCTUTYLUjK he 6uTn fa ompenn

17 Ynan 14 Opnyxe lentpanue 6anke IlpHe Tope 0 CTPYKTypu padyHa 3a M3BpLIaBame
TpaHcdepa cpeicTaBa U OVDKMM YCIOBMMA M HaUMHY OTBapama M yKMfama TUX pady-
Ha.

18 3akoH o morpomaykum kpeputuma (Cnymbenu nucii Llpue Iope, 6p. 35/2013 on
23.7.2013. rogune).
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noce6He MH/IMKATOPe U METOZIONOT M)y Ha OCHOBY KOjux he moHujeTy agexsar-
HY IOCTOBHY ofnyKy. Mnak, kako nmmnneMentanyja FATCA ussjemraBama
ca coboM HOCKM Kpulewme (QyHJaMEHTATHNUX JIOKAJTHNUX IpOINCA, TOTOBO
M3BjeCHO TIPEfICTaB/ba BUCOK PUSMK ycKmaheHoCTH 3a ToKamHe puHAHCHjCKe
UHCTUTYLMjE.

IV MehyBnaguau cnopasymn

Exctpa-repuropujanna npumjena FATCA-e, mpeMa cafalimeM CTamby
CTBapH, y BeJIMKOM Opojy ip>KaBa, Kako cMo Beh npegounnm, nogpasymujesa
KplIema YHYTPAIIbIX IPONuca U3 06macTy 6aHKapCcKOr MpaBa, Tj. IOC/IOB-
He TajHe U IIpaBa HpI/IBaTHOCTI/I.19 Moryhu HauuH pasjeriema oBe Konu3uje
IpoIMca ce Ipuje cBera MOCTIDKe OmmaTepasHuM T3B. MebyBmaguuuM cro-
pasyMmma Koju, kao HopMa MehyHapopHor npaBa umajy Behy npaBHy cHary
OJ] YHy TpallllbMX NPOINCA.

Pexxum FATCA-e mocroju ca mweeMm pa ce Ilopeckoj ympasu
CAJl-a omoryhu mpucryn oppeheHum moganuma o payyHMMa aMepUYKUX
npxabmbana.’! [IpeIoKeHNM CIIOpasymmMa ce kerbeno mocTuhiu: fa ce y
cknany ca due dilligence mpouenypoM, UAeHTUDUKY]y pauyyHVM aMepUIKuX
Ip>KaB/baHa OJHOCHO Jja ce IPUKYIle MHpOpMalMje caip)KaHe y ibiMa Koje ce
peanusyjy NofiHOIlIeheM FOOVINILUX U3BjelTaja ofi cTrpaHe FFI y3 momartke o
HOCHOLY, IPUXOMy ¥ MMOBMHY OBMX JIMIA U fIa ce JIeTa/ln3yje 3afp>KaBama/
opysumame 30% yBUjek Kajla HeKOOIIepaTUBHI U HETIOCTYIIHY BIaCHUI pa-
qyHa ofiOujy Aa mpyxe TpakeHe MH(OpMaIyje 1/WIN [a Ce OLPEKHY CBOjUX
yoOu4ajeHux mnpasa.

Ca ummem obesbjehuBama moTnyHujer u euKacHMUjer eKCTpaTepu-
topujanHor aejctBa FATCA-e op 2010. roguse no noHac KoHrpec je mjoHno
nBa Mopena mebhysnaguuux cnopasyma: Mogen I IGA u Mogen II IGA. O6a
Mopena MebyHapogHUX cropasyma Cy jonymeHa AHekcoM 1 M AHekcoM
2.2 JloHolIemeM OBUX TEKCTOBA, a y3 IPUCYCTBO elleMeHaTa KOjuMa ce He-
CIIOPHO TBPAM fia je pujed o gpkaBmbaHuma CAJl-a, ce Ke/beno OaKIIaTH

19  Melissa A. Dizdarevic, ,Comment: The FATCA Provisions Of The Hire Act: Boldly Going
Where No Withholding Has Gone Before®, Fordham L. Rev., 6p. 79, cTp. 2967.

20 Maxo oBa TBpAma HHUje CacBMM TadHa, TayHa je 3a cmy4aj Llpue Iope m cBuX OHMX
3eMajba MOHOJIMTHOT CHCTeMa y KojuMa ce onpebyje npemgsoct MeyHnaponne y ogHocy
Ha YHYTpallllby HOPMY.

21  Christopher Malcolm, ,,Geo-Political Insignificance, Information Sharing, and Economic
Survival: An Unofficial Perspective from within the Caribbean Region‘, Law ¢ Bus. Rev.
Am., 6p. 19, ctp. 23.

22 CBM HOMEHYTHU TEKCTOBU Ce MOTY Ipey3eTu Ha: http://www.treasury.gov/resource-center/
tax-policy/treaties/Pages/FATCA.aspx, 9.8.2013. ropuHe.
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norennyjanauM FATCA-napTHepuMa 1 mojayaTy AMHAMMKA 3aK/byd/Barba
OmmaTepamHKUX CriopasyMa 4mme 61 ce MOCTUITIO:

- OTKJIamame IperpeKa Koje ce OfHOCe 3aKOHCKe HOpMe O 3allTUTU
IO aTaAKa;

- ocnobahamwe ¢unancmjckux mHcTMTynuja FFI on obasese 3amp-
JKaBama Mope3a Ha JCIUIaTe ,HeIOCTYLUIHNX  BJIaCHMKA PadyyHa;

- oHemoryhaBame mnpuHy#HOr HammahymBama @akcu Ha IIPUXOfie
ocTBapeHe off pMHAHCUjCKMX MHCTUTYIN]ja;

- ycarnamasame due diligence 3axTjeBa ca npensubeHUM ImpaBuINMa
0 60p6u IpOTKB Ipama HOBIA;

- usy3uMame Beher 6poja MHCTUTyLIMja M NPOM3BOJA Off 3aXTHjeBa
FATCA.»

Hanme, kapa je Ilopecka ympasa KoHrpecy mnpepnoxmuna ycBajambe
FATCA-e, G-5 (®pannycka, Ibemauka, lllnannja, Bennka bpuranuja, Vra-
NMja) je M3alUIa ca 3ajefHINYKNUM obaBjelTeeM KOjUM je M3HMjeTa HaMmjepa
OBUIX JIpXKaBa Jia 3aK/pyde OMIaTepanHe cropasyMe 3a crposobheme FATCA.
ObaBjemTeme OBMX Jp)KaBa je IMOTEHIMpano NOTpedy Ha ce pjellerma
FATCA-e, xao jeHOCTpaHOI TeKCTa, MOpajy KOPUIOBaTM Ha HauyuH fia ce
ynopo6e ca crenuprYHOCTYIMA HAL[MOHATHUX CUCTEMa Te Jla ce JJOHece T3B.
Mogen criopasym — Mopen I IGA-e xojuM 6u ce ucTe U yBaXKuse U CBaKako
nIacupana ujeja perumnponurera usmeby nmornuchuna. Y jyny 2012. rogm-
He, MuHucrapcrso ¢punancuja CAJl-a je o6jaBuo ,,Mopgen I“ mehysnaguuor
criopasyma (IGA) xojuma cy CAJ] oTmovene peanmsaunjy aMOUIVIO3HOT
IUTaHa aKTMBHOCTY ycarjlalllaBama IOjefHYaHNX HAaIVIOHA/JIHUX 3aKOHa ca
FATCA-om. ITomenytu Mopen IGA yrBpbyje Haunne cnpoBobhemwa FATCA-a
KpO3 capafilby ca BlaflaMa JpyTuX 3eMajba.

IIpema obaBesama koje mpeysumajy CjemumeHe Amepuuke JIpxase
pasnukyjy ce gsa tuna Mopen I IGA, penunpoyad u HepenunpodyaH THIL
Hauwme, y saBucHocTH off Tora ja i ce cnopasymom CjenumeHe AMepudke
I pxaBe o6aBesyjy na he muxose QpUHAHCUjCKe MHCTUTYLIMje U3BjelITaBATA
FATCA mapTHepcke Imopecke yIpase 0 padyHMMa BUXOBMX rpahana wim He,
IPaBUMO OBY AMCTUMHKIM)Y. Pasymmuso je ma peyuipounu wiuii Mopena 1
HOpasyMyjeBa IPOMUjeHy HalliOHa/IHe 3aKOHCKe M CTaTyTapHe peryiaTu-

23 AIMA - Alternative Investment Management Association, http://www.aima.org/en/
education/aimajournal/q4-2012/fatca-uk-and-us.cfm, 4.8.2013.

24 Tlopep I-5 (Bemuka Bpuranmja, Hbemauka, ®pannycka, [lnanuja u Vranuja), [Tan-
cKa, VIpcka 1 MeKcuKo cy ce ompepujerie 3a oBaj Bup capanime M Model I IGA
KOju TIOffpasyMujeBa pelumpouuter. Bume Bupmjetu Ha: http://www.bakermckenzie.
com/files/Publication/033e91ef-b11e-4794-8804-9c278129103b/Presentation/
PublicationAttachment/9ae2cff0-d21e-4ffa-al0a-b566b791a298/al_na_modelintergovern
mentalagreements_ augl2.pdf.
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Be CAJll-a u y Tom cmucny us 4maHa 6049 Ilopeckor 3sakoHa KojuM ce Of
momahnx 6aHaka 3axTujeBa Jja MIOJATKe O BIACHUIIMMA U CTAIHbUMA HBIXOBUX
padyHa Ipocnmjefie CTPaHUM IapTHEPCKUM I/[HCTI/ITYI_U/[jaMa.ZS

Tpesop CAJl-a je HemaBHO, HOBeMOpa 2012. rogmHe o6jaBuo n Mo-
men II mebynpxasunx cropasyma (IGA), xao goryny Mopen I IGA, koju he
3eM/baMa ca 3aKOHCKMM Ipenpekama omoryhutm ma mpyske mHbopMaiyje
CAJl-y o padyHMMa aMepMYKMX Ap>KaB/baHa KOJ] CTPaHMX (PMHAHCHUjCKUX
nacTuTynuja.® Mogen I IGA mpepcrama mocems Kopak Koju ¢y CAJl
YYMHUIE Yy Be3M Ca ycarjlallaBalbeM PasIMIUTUX HaIlMIOHAJTHUX 3aKOHO-
JaBCTaBa ca FATCA-om,”” us 2010. rom/IHe.28 Janan n IIBajuapcka cy, 3a
cajia jefuHe JIBMje Ip>KaBe Koje cy, y cknagy ca Mopen II IGA, saxkpyunne
OunaTepaHM CIIOpasyM ca CAJl-om.” [laxrne, Jaman u IIBajmapcka cy ce
ompeayjenIe 3a HEIITO PasINIuTU PYry oO/MMK cropasyma, T3B. Mogen 11
IGA.*® OBaj Monen II TipeficTaB/ba MjellTaBUHy BUIIE PA3TUINTUX METOJA,

25 Y Mogeny W ce npegsuba dak excrensusHuja aktuBHocT CAJl-a y mpaBuy Tpencdepa
nogaTaka sewbu maptHepy FATCA-a, a ogHOCHK ce Ha BOCTaB/bakbe IIOpeckor 6poja mo
2017. ropuHe, NEeMo3NnTa, He CaMo IIPUXOfa.

26 T.C.Lady, T. D. Presley, nas. unanax, ctp. 13.

27  Munucrapcrso ¢punancuja CAll-a je mpemaoxxuno Mogen II IGA, 4uju TekCT ce MOXe
Hahm Ha: http://www.treasury.gov/resource-center/tax-policy/treaties/Documents/FATCA-
Model-2-Agreement-to-Implement-11-14-2012.pdf.

28 Treasury’s Model II Intergovermental Agreement Reflects Evolution of FATCA, Ha:
http://www.bakermckenzie.com/files/Publication/f51e9ed0-420e-48c3-af68-35b11752bbb9/
Presentation/PublicationAttachment/f3889651-b7c1-45a2-8b56-8474del1f8b3/al_na_
treasurymodel2iga_jan13.pdf, 5.8.2013.

29 MunucrapcrBo ¢unancuja CAJl paHac Bogy IperoBope o 3aKbydewmy MebhyHapopgHOr
yroBopa ca: ApreHtuHoMm, AyctpammjoM, benrmjom, Kajmamckmm octpeuma, Kumpowm,
Ecronnjom, Mabapckom, Vspaenom, Kopejom, JIuxreHmrajuoM, Manesujom, Manrtom,
Hosum 3enanpom, Peny6nuxom CrnosaukoM, Cunranypom u IlIsenckom. Bepmyncka oc-
TpBa, bpasns, bpurancka JljeBryancka octpsa, Ywe, Yemka, Inbpantap, Vnpguja, /nban,
JTykcem6ypr, Pymynuja, Pycuja, Cejurenn, Cent Maapren, CroBennja u Jy>xHa Adpuka cy
Ip)KaBe ca KojuMa Cy, Takohe OTIIoue/ny NperoBopy y Best ca 3aK/by4MBambeM CIIopasyMa.

30 VYcxrapycaMopenom 1: bunarepanny cnopasymusmehy CAll-an Bbemaukeopn 31.5.2013 Ha:
http://www.treasury.gov/resource-center/tax-policy/treaties/Documents/FATCA-Agreement
-Germany-5-31-2013.pdf, 8.8.2013; y cximamy ca Mopgenom 1: Bumarepanuu crmopasym
usmehy CAJl-a u Illnanuje ox 14.5.2013. Ha: http://www.treasury.gov/resource-center/tax-
policy/treaties/Documents/FATCA-Agreement-Spain-5-14-2013.pdf, 8.8.2013; y cxmagy
ca Mopenom 1: Bunarepanuu ciopasym nsmeby CAJl-a u Hopseruke op 15.4.2013. Ha:
http://www.treasury.gov/resource-center/tax-policy/treaties/Documents/FATCA-Agreement
-Norway-4-15-2013.pdf, 8.8.2013; y cxmagy ca Mopenom 2: Bumatepansu cropasym
nsmehy CAJIl-a u IIBajuapcke om 14.2.2013. Ha: http://www.treasury.gov/resource-
center/tax-policy/treaties/Documents/FATCA-Agreement-Switzerland-2-14-2013.pdyf,
8.8.2013; y ckmamy ca Mopenom 1: Bunatepanun cnopasym usmehy CAll-a u Vpcke
on 23.1.2013. ma: http://www.treasury.gov/resource-center/tax-policy/treaties/Documents/
FATCA-Agreement-Ireland-1-23-2013.pdf, 8.8.2013; y cximagy ca Mopenom 1: Bumate-
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OJIHOCHO JVMPEKTHOT M3BellTaBara HalIeKHNX (PUHAHCUjCKUX MHCTUTYIHUjA
INopeckoj ynpasu CAJl-a, y cuTyanuju Kaja ce U3BjelliTaBa O PauyHy aMe-
PUMYKOT [Ip)KaB/baHMHA KOjU je JJA0 CAI/TACHOCT Ha M3BjellTaBame,” Tako W
y CIy4ajy JocTaB/bamba MHGOpPMaIja O T3B. ,HEMOCTYIIHNM  BIACHUIIMMA
padyHa KOju Ce He Xe/le TIOBPTHYTH YCBOjEHOj peryraTusiu. >

CymruHcku pasnosu 3a goHoueme Mogpen II IGA-e, ce Hajoobe Mory

carzefiaTit yKasyjyhm Ha pasmmke nsmeby oBa mBa mMopena.

31

32
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- ok ce Mopenom I 06e36jebyje pasmjena mogaraka u nupopmanyja
nsmeby Brasa 6aBehn ce canmpamem/yknamameM 3abpaHa U3 Ha-
I[MOHA/IHUX 3aKOHa o u3BjemTaBamy Ilopecke ympase CAll-a on
cTpaHe ¢puHaHCHjckMxX MHCTUTYUM)ja, Mopen II ce Buire ogHOCK Ha
anTepHatuBe mocrtojehmm pecTpukumjama, reHepuuryhm mpaBHU
OKBUP KojuM ce omoryhaBa usBjemraBamwe y cknany ca FATCA-om
YIPKOC HaljMoOHanHUM orpanndemuma. Haume, Mogen II Tpaxku of
Ip>KaBe y K0joj ce Hajasy (UHAHCKMjCKA MHCTUTYLMja Ja MPUXBa-
TI 3axTjeBe AeUHUCAHe CIIOpasyMoM (PMHAHCUjCKe MHCTUTYLHje,
a Koju ce offHOCe Ha mpouenype due diligence y usBjenmraBamwy u
CaHKIVIOHUCAIY YCIbe]] HeageKkeaiinol ussjeuiiasarya. JIpxxase Koje
cy mocrynmie y ckinany ca Mopen I Hujecy o6aBe3aHe Ha OBaj BUJ
HOCTYIIaha, OCUM Y [iUjeNly perucTpaiyje Koja ce IMpaBHO Hamehe
Mopenowm II.

- Mogpen II npenusupa HauMHe ¥ MOJi€/l€ U3BjeLITaBaba O padyyHMMa
aMepUYKMX K/IMjeHaTa O 4MjeM U3BjelITaBamby HIje [jaTa CarIaCHOCT
Kinujenra. OBa mpo6remaruka Huje pasmarpaHa Mogenom 1.

- Mopen Il ox FFI 3axTujeBa ja pmHaHCHjCKa MHCTUTYIIMja M3BjeIITaBa
mupekTtHO Ilopecky ynpaBy CAJl-a, nok je Mopen I nosBomaBa fja

panuu cropasym nsmeby CAJl-a u Mekcuka o 19.11.2012. Ha: http://www.treasury.gov/
resource-center/tax-policy/treaties/Documents/FAT CA-Agreement-Mexico-11-19-2012.pdf,
08.08.2013; y cknagy ca Mopenom 1: bunarepanun cnopasym usmehy CAJl-a u Jancke
on 19.11.2012. Ha: http://www.treasury.gov/resource-center/tax-policy/treaties/Documents/
FATCA-Agreement-Denmark-11-19-2012.pdf, 8.8.2013; y cximany ca Mogenom 1: Buma-
tepanuu crnopasym usmehy CAJl-a u Benuke bpuranuje op 12.9.2012. Ha: http://www.
treasury.gov/resource-center/tax-policy/treaties/Documents/FATCA-Agreement-UK-9-12-
2012.pdf, 8.8.2013; y ckmagy ca Mopenom 2 JamaH je 3ajegHo ca CAJl-oM 3aK/by4no Me-
MOPaHAyM — [la0 3ajeNHIYKY NM3jaBy ca CHaroM OMIaTepa/jHOT CIOpasyMa, YMji TeKCT
ce moxxe Hahu Ha: http://www.treasury.gov/resource-center/tax-policy/treaties/Documents/
FATCA-Statement-Japan-6-11-2013.pdf.

Susan C. Morse, ,,Tax Compliance and Norm Formation Under High-Penalty Regimes,
Conn. L. Rev. 6p. 44, ctp. 4. Texct Mogen 1 mehynaponnor criopasyma usmely Brasme
CAJll-a u Bmafie Apyre Ap)kKaBe ce MOXKe NOIZIEHATU Ha: http://www.treasury.gov/press-
center/press-releases/Documents/reciprocal.pdf, 9.8.2013. rogune.

Abraham W. Smith, ,Tax Dodgers Beware: New Foreign Account Tax Compliance
Legislation’, Fla. Bar ., 6p. 84, ctp. 4.
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HallMOHA/IHA ITopecka cmy>k6a ussjemrasa [Topecky ynpaBy CAJl-a.
Mopen II ykupma oBy moryhHocT.

- Mogen I u Mogen II ne 3axTujesajy on FFI na npunynHo sagp>ke Ho-
Ball Ha padyyHNMa K/IMjeHaTa KOj! HIjecy MCIIOITOBaM npeaBubene
mjepe. Vnax, Mogen II mpexsuba na ykomuko nadopmanuje o pa-
4yyHy Hujecy npocnujehene ITopeckoj ynpaBy Ha M3PUYUT 3aXTjeB y
POKy Off 6 Mjeceny, OHZIA je 3aJp>KaBaibe HOBLA ONIpaBJjaHa Mjepa.

- 3a pasnuky of, Mogena I, Mogen II HemMa pelMIIpOLIUTEeTHY Bep3ujy
KOjOM Cy Ce yCTaHOBJ/baBaJe jefHake ob6aBese 1 3a Bmagy CAJl-a.
Vnak, Mopen II cagpyxu onpendy kojom ce nckasyje Hamjepa CAJl-a
fla TIperoBapa O CBOjUM PeIMIIPOIUTETHIM obOaBe3ama.

BaxxHo je ykasaTu ja ogHOC y nipuMjeHu ogpenaba Mopena I u Mozpena
II Huje cacBUM perynucaH, HAPOYNTO He OHJIA Kajla OMIaTepaaIHM CIOpPasyM
He perynmuie HeKO Off aKTYeTHNX IUTamba.

Hanac Cjequmene AMepuuke JIp>kaBe Iperosapajy ca suie of, 80 3e-
Maj/ba CBMjeTa 0 obe3bjebuBamwy excrparepuropujanHor aejcrBa FATCA-e.
W pox je iuo mUX KpO3 NMMCMa HaMjepe MCKa3sao MHMUIMjAaTUBY Ca YCBajambe
U VMIUIeMeHTHpame pjemrera FATCA-e kpo3 3ak/pyunBame OmmaTepaaHux
CIIOpasyMa, Kao IITO je caydaj ca KaHamoM, 110 HBUX eKCITIMIUTHO ofibuja
nogspramwe osoM pexumy. Ha mpumjep, Kuna n Xonr KoHr jom yBumjek
HUjeCy U3Pa3WIN MHTEPECOBalbE Y Be3N Ca PEryTUCambeM OBOT uTama. > Ha-
MPOTUB, KNHECKY 3BAaHMYHUI VICTPajy Y CTaBy Jja BJUXOBa HAllMOHAIHA pe-
rynatuBa y o6macTy 6aHKapCcTBa 1 IOpe3a He 103BO/baBa yCBajambe pjellerba
FATCA-e, 0fHOCHO 3aK/by4ulBame CIIOpasyMa.

1. CappXuHa M CTPYKTypa ciopasyma

Ca numeM cykaBaiba IIPOCTOpa ¥ HaMjepe NMOTEeHILMjaIHUX MTapTHe-
pa FATCA-e na camocTa/HO KOHIMIIUPAjY, @ OHAA U ApadTupajy pasindnre
¥ Heycar/allleHe CIIopasyMe O pasMjeHM MofiaTaka 0 GaHKapCKUM padyyHMMa
IOp>KaB/baHa NMapTHEPCKUX [Ip>KaBa, [IBMje TOAMHe HaKOH ycBajarba FATCA-e,
Munucrapcro ¢unancuja CAJl-a je moHyanno yHndopMHa pjelerma CBUM
naprepuMa.

CBaky off 3aK/byYeHMX JeBeT OmlaTepalHMX CIOpasyMa MMa Ipu-
O/MVDKHO jeHOOOpas3Hy CTPYKTYpPy HE3aBUCHO Off TOTa Jja /M je JOHEIIeH
cxopHO Mogeny I wnu II IGA-e, a ucra noppasymjesa cibefehe 1jennue: mpe-

33 Emily Wang, ,The Opaque Future of Tax Information Sharing Between the United States
and China: An Analysis of Bank Secrecy Laws and the Likelihood of Entrance into a Tax
Information Exchange Agreement”, 35 Hastings Int’l & Comp. L. Rev. 411, ctp. 5. Takobe no-
tnenat: http://business.inquirer.net/121123/complying-with-us-foreign-account-tax-compli
ansce -act-is-it-worth-the-pain, 13.8.2013.
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ambyma, neduHMIuje, ob6aBe3e W3BjelITaBama M pasMjeHe MHPOpMaIMja,
npumjeHa npasuna of crpaHe FATCA maprHepcke (UHAHCHUjCKe MHCTUTY-
nuje, Bepudukamnuja, ysajaMHO obaBesuBama Ha yHampehemwe pasmjeHe
u npocnujehuBama mupopmanmja CAJl-y, o6aBese FATCA - maprHep-
CKe MHCTUTYIMje, u 3aBpmHe ofpenbe.”* Kako je, paam o6es6jehuparba
IpaBHE CUTYPHOCTHM M WU3BjeCHOCTH, Cafp>KMHA M CTPYKTypa 3aK/by4eHUX
mebysnaguuux crniopasyma oppebena CAJl IGA-Mopennma 3akoHa, CBaku
Off VX HaKOH yTBphUBama cTpaHa yrOBOpPHMIA IIpeLu3upa 1 JepuHuIuje
CBMX TEPMIHA peleBaHTHMX 3a ypehuBame oBe matepuje. Ho nmak nmocrojn
jemHa CropHa cuTyauuja, npesubena of crpane mucana Mogena. Haume, y
CBMM 3aK/by4eHMM CIOpa3yMuMa Imie ,ja he cBaku m3pas Koju Huje fje-
¢uHMCAaH OBMM TEKCTOM MMATH 3Haueme Koje je MMao y o épujeme... Ipe-
Ma BakehyM ImopeckuM 3aKOHMMa 3eM/be IpuMjeHe criopasyma‘. Ilocraspa
ce IUTame Koje je BpujeMe Ha Koje ce pedepuile y onpehuBamy 3Hauerme
TEpMMHA, OIHOCHO y 3aBUCHOCTHU Of TOTQ, /la 1M Ce MOfipasyMujBa 3Haueme
M3pasa 13 BpeMeHa Ipuje Wy HAKOH NMOTINCUBAalba CIIOpasyMa y CKIafy ca
IGA-om.

Y mpeam0ymu CBakor Off 3aK/byYeHVX OV/IaTepalHMX CIOpasyMa ce
caommTaBa ¥ Hocehm mpenycnoB 3a 3ak/byuerme OBOT MehyBmafyHUX MH-
CTPyMeHara, a UCTH Ce OJHOCY Ha 06aBe3y IIPeTXOfHO Npey3eTy Yiosopom o
usbjeiasary geociipyxoi oilopesusara usmehy nsuje npxase.

V 3ak/byyHa pasMaTpama: aITePHATUBHA pjellemna

IIpen ¢uHaHCHjCKe MHCTUTYLUje CTAaB/beH je TeXaK M300p: KPIINTK
JIOKaJIHe 3aKOHe, iUs cogens, VIV TPIjeTU 3HadajHe (PMHAHCUjCKe CaHKLUje
300r HeNoIITOBaka IPOIIICa KOju, sensu stricto, Huje o6aBe3yjyhu Ha 1okan-
HoM HuBOY. Kako HampaBuTy oBaj 1360p, MnTame je Koje 3aXTujeBa IIPaBHY,
aIy U MOUTUYKO-EKOHOMCKY aHaju3y.

JemHO O CYIITMHCKMX NMTama Koje ce Hamehe mpmmmkom cBa-
ke pauckycuje o FATCA yckmaheHocT je mpoHamakeme anTepHATMBHUX
pjelllerba, OHOCHO YCIIOCTaB/balbe MOJEIA ITOCTIOBamba KOjUM OM ce MCIIo-
mroBane ob6aBese FATCA musBjemraBama, JOk 01 ce MICTOBPEMEHO MUHVMMI-
3MpaJia NOTEeHIVjaTHa KO/IM3Mja Ca JIOKAJTHOM PEeTylTaTUBOM.

Hajmpuje, ¢puHaHCKMjcKe MHCTUTYIVje Ce MOTY OMIYYMTH 3a Kpajibe
pajuKanaH ITIPUCTYI: OfOMjale IIOCIOBaKma Ca CBUM JIMIMMA 33 KoOja
IOCTOje VMHAMIMje Ja MOTy OMTM aMepuykyu Iopeckum obaBesnuim. Ha
OBaj Ha4MH, PMHAHCHMjCKA MHCTUTYIMja He 6u 6mma peneBanTHa 3a FATCA
U3BjellITaBame, Te He OM Tpmjena (MHAHCHUjCKE CAHKIUje Ha aMepUIKOM

34  Bueo cTpyKTypu BUAjeTH Ha: http://www.treasury.gov/resource-center/tax-policy/treaties/
Documents/ FATCA-Model-2-Agreement-to-Implement-11-14-2012.pdf, 10.8.2013.
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TpxuiTy. Vako oBakBa MMOC/IOBHA IOMUTHKA MOXKe 3By4YaTy AVCKPUMMHA-
TOPHO, He IIOCTOj! Mpob/IeM YCKIaheHOCTH ca JIOKaTHOM peryIaTuBoM — 3a-
KOH 0 6aHKaMa He ofipebyje O/mKe yc/oBe Koju MOpajy OMTY VCIyHbeHN ha
6u 6aHKa of6yIa capa/iiby ca KJIMjeHTOM, IITO 3HA4YM Ja je y MUTaby YMCTO
IIOCTIOBHA OJ/IYKa, KOja, Y HEAOCTATKY MMIIEPATUBHIX HOPMI Y OBOM C/Iy4ajy,
MOXKe OUTM OrpaHMYeHa CaMO jaBHUM IOPETKOM U JOOpPMM IOCIOBHUM
obnyajuma. Y TOM CMUCITY, Bpujeny Harmacutu ga Behmna ¢uHaHCHMjckmx
MHCTUTYLMja Y 06jaB/beHNM OMIUTYM YCTOBMMA ITOC/IOBarba HAPOYMUTO Ha-
I/IalllaBa 3aJp>KaBaibe [IpaBa Ha MPOLjeHy U oflabMp KiujeHaTa, ofpenbdama
HONYT: ,baxka uma ipaso Ha cnobogax usbop KaujeHama, 0gHOCHO CI060gHO
ognyuyje ga nu he cillyauiliu y AocnoéHu ogHoc ca Kaujeriiom.” Yumennna
fla IMIA 3a Koja IOCTOje MHAMIMje Ia MOTY OMTM aMepudKy Hopecku oba-
Be3HMIM HUjecy Hy>KHO aMepyyKe HAIMIOHA/JIHOCTH, JOfAaTHO ynyhyje Ha TO
fla TaKBa IIOCTIOBHA IIpaKca He IPelCTaB/ba KaXXIbUBY MOBPey PaBHOIIPAB-
HOCTHM Y cMMcy wiaHa 159 KpuBudHor 3akoHMKa.

Haxxanoct, maHe oBor npucrymna cy Bumectpyke. Hajmpuje, moxe
mohu no 3HauajHMjUX (QUHAHCHjCKMX IIOC/bEIMIA: YKOMMKO (PUHAHCHjCKA
VHCTUTYIIUja pefloBHO capabyje ca muma nosesanyM ca Cjenumennm J]pxa-
BaMa, IIpeKIJjatbe Jla/be capajiibe CBaKaKoO MOXKe MMaTy HeTaTUBaH yTHUIIAj Ha
¢dunancujckn noprdommo. lltaBume, umajyhu y sugy na cy FATCA nnpn-
KaToOpM IO KOjUMa ce Oljjerbyje fa u je Heko nuie nosesaHo ca CAJl mocra
IIMPOKO MOCTaB/beHN (Ha MpUMjep, YK/bYUYjy U IIOCTOjarbe TPajHOT Hajmora
npema CA]Jl), moreHunjanuy edekTy MOry OMTM 3HAYajHO [a/eKOCEeXHMjU
off TpBOONUTHO MIaHMpaHuX. [Ipyro, Ma Koja MOCTIOBHA IOMNTUKA KOja MMa
AuckpuMuHKIIyhyu npusByK, Makap ipso iure He 6yia guckpuMmmHunryha, ca
COO0OM HeCYMIVBO HOCU M3BjeCHY KOIMYMHY penyTaloHor pusnka. Tpehe,
MaKO OBa IIPaKca IOfIpasyMMjeBa CMaberhe TPOIIKOBA 33 MMILIEMEHTAIN]y
FATCA wusBjemraBama, OHM HMjeCy IOTIIYHO eIVMMMHNCaHM — HocTtojehe
KYC (,know your client) mpouenype mpunukoMm ,on-boarding“ mporueca
Tpeba ynornyuntu y gujeny FATCA peneBaHTHUX NNTama, Te CXOAHO TOMe
HAIIPaBUTH afileKBaTHE M3MjeHe y IIeHTPaTHOM MH(POPMAIMOHOM CHUCTEMY
¢bUHaHCHUjCKe MHCTUTYLMje, Kao U CIIPOBECTY afieKBaTHe 0OyKe 3allOC/IeHMIX.
Jnak, ¢ 063upom fa cryxbe 3a cripjedaBame IIpamba HOBLA M (DMHAHCHPaba
tepopusma Beh criposope KYC mpornenype, 10 TpOLIKOBa MMIUIEMEHTaLMje
ce MOXKe CMamUTU KpOo3 BUXOBO fofaTHO aHraxosamwe Ha FATCA mocro-
BuMa. KoHayHO, OBMM IPUCTYIIOM Ceé He HYiM OfTOBOP Ha MUTaibe KaKo 3a-
tBOpuTK pavyHe nocrojehum FATCA-peneBaHTHMM K/IMjeHTUMA, OHOCHO
KIMjeHTrMa Koju HakHamHO noctany FATCA-peneBanTHM, umajyhu y sugy
pannje nmomenyty Opnyky Llentpanue 6anke Ilpue [ope o cTpykrypu pa-
YyHa 3a M3BpIIaBame TpaHCPepa CpefcTaBa ¥ OMMKMM YCIOBUMA M Ha4M-
Hy OTBapama M YKIJama TuX padyHa. CTora ce OHO Ipenopydyje caMo Kao
Kpajma Mjepa.
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Jlpyro anTepHaTMBHO pjellier-e OI7efja Ce y YK/byunBamy CTaHHAPAN-
30BaHNUX KJIay3y/la y CBUM yTOBOPMMa O OTBapalby pavyHa, OfTHOCHO y OII-
IITVM YCTIOBMMA IIOCTIOBama, KojuMa O ce Jjaia ex ante CarllaCHOCT K/IMjeHTa
3a FATCA wusBjemitaBame U 3a 3aTBapame padyHa y C/Iy4ajy HeSOCTaB/barmba
noTpe6He foKyMeHTaluje. Ha oBaj HaumH, U3BjelITaBameM ce He Ou KpIne
oxipenbe o dyBarmy 6aHKapcKe TajHe cafip)kaHe y 3aKOHY 0 6aHKaMa, HUTHU 61
padyH 610 3aTBOpPEH y CYNIPOTHOCTH Ca IOA3aKOHCKOM PEry/lIaTuBOM.

Maxko reHepa/HO NPMUXBAT/BMBO, HM OBO pjelilere Huje 06e3 MaHa.
Hajnpuje, Huje cacBuM jacHO ma nmm 6M CyfoBM 6/1arOHAK/IOHO I7Iefla/lv Ha
laBame ,0aHKO“ CarlaCHOCTM 3a JOCTaB/baibe JTMYHMX IofaTaka tpehum
JMIVIMA, ToceOHO YHANpujell, oK 06MM TUX IOfaTaKa HiUje jacaH; HapOo4M-
TO Yy KOHTEKCTY HecpasMjepHe Mohy yroBOpHMX cTpaHa. VIcTo Bakm u 3a
IaBame ex ante Car7TaCHOCTM 3a 3aTBaparmbe padyHa. YjemHo, 6pojHe Cy mpe-
IpeKe Y MMIUIEMEHTAIVj! OBOT pjellierba: yBoheme HOBUX KIay3y/a y yroBo-
pe 6u 3axTujeBaso #a cBM IOCTojehu K/IMjeHTM IOTIUINY aHeKce YyroBopa,
HITO 3aXTMjeBa BEUKY KOMMYMHY PeCcypca, Te€ OCTaB/ba OTBOPEHO NNUTAIbE
IOCTYyIama y C/Iy4ajy KIMjeHTOBOr ofibujama aa capabyje.

Tpehe pjememe moppasymujeBa yBoheme eKOHOMCKMX JieCTMMYJIaH-
ca 3a K/ImjeHTe Koju ombujy ma capabyjy, a He xene #a [jajy caracHOCT 3a
3aTBapame pauyHa. Karamorom tapuda u nmposusuja MOTy ce IpelBUAjeTU
U3y3eTHO BUCOKE HaKHafle 3a Ofp)KaBarbe payyHa JIMIMMa KOja He JOCTa-
Be MOTpeOHy OKYMEeHTAIlNjy, Kao U BUCOKe LiMjeHe Clarmba I1caMa OIIOMEHe.
Jako 61 0BO pjerere MOIIo moMohy y ToMe fia ce HeKOOIepaTVBHY K/INjeHTI
»HaTjepajy“ lla 3aTBOpe pauyHe, Cy[OBM OM M3BjeCHO BPJIO HEOIarOHAK/IOHO
IJIefla/iu Ha yHoTpeOy CBOjeBpCHe eKOHOMCKe IIPMHYZe KaKo OU ce K/IUjeHTn
OfpeK/IM IpaBa Koja 110 HallMOHA/JIHOM 3aKOHOMIAaBCTBY UMajy. YjellHO, OBaj
IPUCTYI He paBu audepeHnujanujy Mehy kateropujamMa HeKOOIepaTHBHUX
K/IMjeHaTa, I1a ce MOXKe JIeCUTH Jla K/IMjeHTY Koju 300r 0OMYHOTr IIpeBuyia Huje
JOCTaBMO MO JOKyMeHTanuje 6yay HammaheHe acTpoHOMCKe Takce. PeryTa-
IIIOHM PU3UK KOjU OBa IIpaKca HOCH je M3Pa3nUTO BUCOK, MMajyhu y Buny na
K/IMjeHTY BPJIO 4eCTO MPUTOBapajy M Ha MUHMMAJIHE U3HOCE 32 OfpKaBarbe
padyHa (y IPMHIUITY, MCIOf, jefHOT €ypa).

YeTBpTO pjelierse je IPUMjeH/BMBO 3a (MHAHCUjCKe MHCTUTYIUje
Koje cy maumo MehyHapomHe NHOC/IOBHe TpyIle: KIMjeHTM 3a Koje IIOCTOje
uHAMLUje Aa cy nosesaHu ca CjemumeHuM JIp)xaBama MOTry ce Impe6anyuTu
KOPIIOPAaTMBHOM Cje[UILITY, WX HEKOj Of WiIaHuia OGaHKapcke Ipyle uuje
je cjegumre y sem/bM Koja uMa nornucad Mogpen I win II IGA cnopasym.
MebyTtum, orpanndaBajyhu daxropy mameko IpeBasmiase CBPCUCXOZHOCT
OBOI' pjelliera: MOBE3aHO APYIITBO OM MOpano NMpuOABUTH CBY HEOIXOf-
HY MIOKYMEHTAIMjy y CKIafy ca 3aKOHOM O 6aHKaMa 1 perucTpoBaTH ce 3a
obaBpame gjenaTHocty y LipHoj [opy, 4mMe ce ayTOMaTCKu OrpaHMYaBajy
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edexTy npeysumama kaujeHTa. Tpeba MMaTy y BUAY M IPaKTUYHE TUMUTE
— K/IMjeHT O y OBOM CILIeHapyjy 3alpaBo 010 KIMjeHT CTpaHe (puHaHCHjcKe
MHCTUTYLYje, Te 0¥ MY JOCTYIHOCT MHPPACTPYKType M HOHY/e JTOKaIHe
MHCTUTYLUje O1Ia OrpaHNYeHe.

Ilero anTepHaTMBHO pjelllee Ce OCIalkba Ha 4YeTBPTO — YMjecTo
npe6anuBama KiIujeHaTa [APYyrMM WIaHMIIAaMa IIOCTIOBHE IpyIle, JIOKaTHA
dbuHAHCHjCKa MHCTUTYIMjA MOXe 3ap>KaTi KIMjeHTe, any BhUX0oBe IOJaTKe
IOCTaB/baTy APYTMM WIAHMI[AMa TpyIle, Koje 01 majbe usBjeriraBane IRS-y.
ITpemHOCT OBOT pjeliema je mTo je Beh ycTa/beHa Ipakca Ja YWiaHuIle IOC/IOB-
He rpyre Mehyco6HO fujene mopaTke O KIMjeHTUMA, Kao M TO IITO CY OBaK-
Be ofipenOe Beh cTaHmapaH VO ONMIITHMX aKaTa JOKATHUX (PUHAHCUjCKUX
uHCTUTYLUja. MehyTnm, mako ckuja TepeT OATOBOPHOCTHU 32 OTKPUBAaIbE
OaHKapcKe TajHe ca JTOKa/lHe (MHAHCHjCKe MHCTUTYIV]je, OBa IpaKca U3/Iaxe
OITOBOPHOCTY IOBE3aHO APYLITBO Koje focTaBu nopartke IRS-y; mrasuire,
KaKO HeKe 3eM/be MMajy CTPOXKHMja IpaBWIa O YyBamy OaHKapCKe TajHe Off
I[PHOTOPCKMX, Ha OBaj Ha4MH Ce MOTEHLMjaTHO MOXKe MPUMYMHUTY [JofaTHA
miTeTa.

OuurnenHo ja fa HUTU jeSHO Off IOMEHYTUX pjelllerba He MOXKe aJeK-
BaTHO OJITOBOPMUTM HAa CBE 13a30Be KOje HOCM ycKaabupame IoOcIoBama
ca FATCA perynatuBom. Mehytum, nmajyhu y Buny fa je BUXOB Kpajimbu
Wb yOmakaBamwe, a He IOTHYHAa eIMMMHAIVja IOTEHIWjaTHUX INTeT-
HUX TIOC/beAnIa, (PMHAHCUjCKe MHCTUTYIMje MOTy KOMOMHOBAaTY HaBefe-
Ha pjelllerba HA HAYMH HAjIPUKIALHVUjU HBUXOBUM IIOCTTOBHUM NOTpebama.
Kao u yBujek, njenuna je Beha ox 36upa mojefMHaYHMX fijesioBa — I1a TaKo
M KOMOVHOBame HEKONMKO OIMCAHMX MOJIeNIa IOC/IOBama MOXKe JIOBECTHU
IO Tora fia ce pU3MK ycK1aheHOCTU cBelle Ha Kpajibe IMPUXBAT/BUBY Mjepy.
360r Tora, HeMa yHUBEP3a/IHOT OfIFOBOPA, HUTYU IPUCTYIA Koju OM ce Mo-
rao IIal/MIOHCKM IpyMujeHuTy Ha Benmuku 6poj FFI. Mebyrum, cranpapa-
HOM MetoponorujomM npahemwa pusuka yckmahenoctn, moryhe je mohu mo
MHJIVKATOpa KOju MOTY YKa3aTy Ha ONTMMAaJaH IpaBall [jelloBama 3a CBaKy
(bUHAHCHUjCKY MHCTUTYLUjy OHA0C00.
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TAXES: EUROPEAN BANKS IN PROTECTION OF
AMERICAN INTERESTS

Summary

The latest move of the United States in fighting the international tax eva-
sion calls for close scrutiny. Foreign Account Tax Compliance Act, FATCA, July
2010, provides that the American taxpayers have to provide detailed informa-
tion about their foreign accounts to the Internal Revenue Service, IRS. More
controversially, foreign financial institution, FFI, must report to the IRS about
relevant U.S. accounts or suffer significant financial penalties in the United
States. Even in the event that local laws on bank secrecy and personal data
protection do not allow for reporting to the IRS, and no bilateral agreement
exists, FATCA still requires an FFI to seek the consent of the client and proceed
with reporting, or to otherwise close the client’s account. Thus, financial institu-
tions worldwide are presented with an impossible choice: break the local laws,
or pay heavy financial fines in the US. This article examines the effect of FATCA
on regulatory compliance of FFI operations, with a case study on Montenegrin
banking sector. It identifies key compliance risk areas, and critically reviews the
practice of using economic (dis)incentives for compelling citizens and companies
to give up their right to privacy. Finally, it offers several alternative models for
implementing key FATCA provisions while minimizing the collision with local
legislation.

Key words: tax evasion, Foreign Account Tax Compliance Act (FATCA),
bank secrecy, compliance, extraterritorial application of the
law.
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ITPOBJ/IEM TYMAYEIbA KITAY3YJIE
HAJIIOBTAITREHUMJE HAIIMJE Y ITPABY CTPAHUX
VIIATAIbA U ITPABY PEIIYB/IMKE CPBUJE

Pesnme

Aytiop y osom pagy ananusupa upobneme Koju HACTAjy y Tymadervy
gejcitiea xnaysyne Hajuoénauwhenuje Hauuje u3 geocwipanux ciopasyma o
ogcmiyarey U 3AWIHUTIY CHIPAHUX GUPEKIHUX yraiarea y Cy4ajesuma
Yy Kojuma ayxunay, ciipanu ynaiav, 3axiieéa ga HA OCHO8Y UpuMeHe
HAjiloB0bHUjel TUpeuMAana KOPUCIIU MeXanu3am 3a pewiasaree ciioposa Koju
je gocitynian ynaiauuma u3 wwpehe gpucase. 080 uuitiarve HoceOHO je aHANU3U-
paHo y ceettiny gocuiyiHe tipakce mehyHAPOGHUX UHBECTHUUOHUX apOuttipa-
HA ca yumem ga ce UpeuusHo UgeHmuUPuUKyjy ocHo8uU ciliangapga wymaveroa
u Gpeiio3Hajy onmitiu upobnemu Koju ce moly jasuitiu y 6ygyhuociiu, oce6Ho
y ciloposuma Koju moly dpoucitiehu u3 geocipanux ciopasyma o 3auiuinu
Cilipanux gupexiinux ynaiarwa xoje je pamugukosana Cpbuja. Y 3aspunum
pasmaitiparouma, ayimop gaje tpeilopyke koje, umajyhu y eugy ciiare 6una-
ilepanHux ogHoca y mailepuju ciipanux ynaiarba, wpeba ga Hocnyxe Kao
ugeja gamel paseoja cilipaiieiuje 3aKmwyqeroa HOBUX U u3meHe Hociiojehiux
bUT-o06a, a y yumwy ciieaparea upegsugrmpusuje ynaiauxe xaume y ipasy Pe-
uybnuxe Cpouje.

Kmwyune pewu: sawiniuitia ciipanux ynaiared, upouwiuperve Knday3yne Hajio-
enawhenuje Hayuje, Tymavere mehynapogHux yiosopa,
BUT, Maffezini cnyuaj, unseciiuyuona apouitipasia.
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I YBogna pasmarpama

JIpxaBe MMajy BpJIO jacaH eKOHOMCKM MHTepeC Ja HallMOHAaTHN TPeT-
MaH CTpaHMX y/larama IpelcTaBe Kao yjefHaueH U M30a/laHCUpaH CUCTEM
3allITUTe KOjU CTPAHMM y/Iaradyuma jaje MoryhHoOCT Ja y OKBMpMMa IpUBpe-
Jie KOja je y pa3BOjy OCTBape CBe aclleKTe CBOT ylaradkor nogyxsara. Ca py-
re CTpaHe, CTPaHM y/Iaray je 3afHTEPECOBaH Jja PU3MKYje ca MHBECTHPabeM
Y HeIIOTIIYHO PasBUjeHy NPUBpPeAY KaKo 611 0CTBapyO TOJATHY HPOdUT Koju
MHa4e He OM MOTao Jla CTeKHe y/larambeM Y OKBMPUMa COICTBeHe Apkase. Ha
IIPBM IIOIVIeN, OBe /IBe ITO3NIVje U3I/Ielajy KoMIIeMeHTapHO. MehyTtum, pas-
nuka n3Meby oHora mro je obehano u ouekusaHo ca jefHe CTpaHe U OHOra
TO je moiyhe M gobujeHo y OKBUPY jemHOT MebyHapO[gHOT yaraukor Hopy-
XBaTa ca fipyre, Hajueinhn je MoBox 3a criop usMely cTpaHor ynarada u fpyxa-
Be IpMjeMHuUIle ynaramwa. Crora, MHTepecK Ap>KaBe IPUjeMHUIIE yIarama U
CTPAHOT y/Iarada Cy CYIITMHCKM C/IMYHMjY MarHeTHMa JMCTOT II0/Ia — Kaja ce
uCyBMulIle IpubIIKe, ofdujajy ce.

Ha koju naunn he nmocnenuue nejcra oBe onbujajyhe cuse koja menyje
usMely MHTepeca cTpaHOr ynarada M Ap)KaBe IpujeMHMUIle yaarama OuUTH
ybnaxxeHe, ofpebyjy cTaHzapau 3aliTHTe CTPAaHMX y/lIaramba KOju Cy YTOBO-
pern u3Meby Ap>kaBe IIpujeMHUIIE yIarama 1 Ap>KaBe Yijy IPUITaJHOCT MMa
CTpaHM ynarad. 3a pas/luKy off rapaHIiyja Koje Cy 4MCTO OOMIUrauuoHe mpu-
pore (kao meo yroBopa Koju je 3ak/bydeH usMely cTpaHOr ynarada u ip>kase
IpMjeMHNIIe yIarama U Ha 4uje ce TyMaderme IpUMelbyje YHyTpalllibe, Ha-
IIMIOHAJTHO TIPaBo), CTaHAAPAY 3alITUTE fleo Cy MehyHapomHor 6unatepaaHor
CIIOpasyMa Koji je 3aK/bydeH n3Meby Ap>kaBe IpujeMHMIIe CTPAHOT y/larama
U Ip>KaBe ITOpeK/Ia CTpaHor yaarada. Kao nHctpymeHT MelyHaponHor jaBHOT
IpaBa, ABOCTPaHM CIOPAa3yM O 3AIUTUTY U NOACTUIAKY CTPAHUX AUPEK-
THUX ymarama (enrn. Bilateral Investment Treaty, y mamem Texcry: BUT?)
IpeficTaB/ba IO, OTOBOPA [iBe CyBepeHe Jp)KaBe, IPeIMeT je TyMauema
KoiMpUKOBaHOT U o6udYajHOr MehyHapopmHOr mpaBa 1M HOCTaB/ba TPaHuUIle
Koje Jp)KaBe HapyIIaBajy ca Bullle y3[pXKaHOCTK y opebhemwy ca oHuMa Koje
Hamehe Hal[MOHATHO, YHYTpalllibe MPaBo.

Mebhy cranpmappuma 3amTuTe CTpaHMX y/larama Koju ce Mory Hahu
y HajBeheM 6pojy saxmydenux BUT-oa,”> usaBaja ce Hekonmko, cajja Beh
TpafMIVOHA/HUX KIay3y/aa: 3abpaHa eKCIpollpujalyuje, HallMOHAIM3aLuje

1 36or mmpoxe mpuxBaheHoctn ckpahennne ,BUT® y ymopemHoM mpaBy - mako je
HECBOjCTBEHA JyXy CPIICKOT je3aMKa — a IMoCebHO Kako Om ce m3berne eBeHTyanHe He-
TOC/IENHOCTU Y TEPMUHONOTHjM, HaBeleHa ckpahennia 6uhe xopumheHa y TOKy maber
U3NIarama Ja YHUBEP3aJHO O3HAUM JBOCTPAaHe CHOpasyMe O 3aIUTUTU ¥ IIOfCTUIAIY
CTpaHMX AMPEKTHMX y/larama.

2 Bup. ommrty pedwmmmnujy u cagpxaj BMT-a mpema Kondepenumju ViemmmeHux
Haluja o TproBuHNU U pasBojy (UNCTAD), mocTynmHo Ha ampecu: http://www.unctadxi.
org/templates/Page 1006.aspx, 24. jyn 2013. rogune; tako u Stephan W. Schill,
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U IPyTUX Mepa ca UCTUM WIU CIMYHUM edeKToM, c1obofia penarpujamyje
OCTBapeHe MOGUTH, CTAGWIM3ALMOHA KIAy3yma,” ,KUMOGpaH® KIaysyma
(enr. umbrella clause),* mexaunsam 3a aKTUBMpame IUIIOMATCKe 3allTHTe,
MeXaHM3aM 3a pelllaBarbe CIIOpOBa (T3B. ,,[UjaroHaNTHa KIaysyma‘), Kiaysy-
Jla HaIlMOHA/HOT TPeTMaHa U KJay3yia HajnopnamheHuje Hauuje. [ToBpena
rapaHTOBAHOT CTaHJap/ia 3allTUTe CTPAHUX ylarama Hajuyelrhn je OCHOB 3a
HOKpeTame IOCTynKa u3Mel)y crpaHor ynarada u fp)xaBe, I1a TaKBY CIIOPOBYU
yBeKk 00OyXBarajy U IUTame TyMadeha HeKe Off HaBe[JeHUX KIIay3y/a U eex-
TUBHU JIOMalllaj IeHe NPYMeHe Y KOHKpeTHOM ciy4ajy. [Ipema cratuctunm
ca Kpaja 2008. roguHe, TPeHYTHO je Ha cHasu Buiue of 2.700 BIT-oBa,’ a
pelaBame crioposa u3Mely cTpaHor ynaraJa u gp>kase IIpyjeMHMIIIE yIarama
y OKBMPY OBMX MHCTPyMeHaTa Hajdemnhe ce moBepaBa pasmu4nuTiM 0OIMIN-
Ma MehyHaponue naBecTUIIORE ap6uTpaske.” CTora, He IyIV MOAATAK /A CY
ce ¥ CYWITMHCKY CIOpHA INUTamla y TyMadelwy CTaHAap/a 3allTUTe CTPAHUX
y/Iarama jaBuja yIpaBo y OKBUPUMA PasINuUTUX MHBECTUIIVIOHUX apOuTpa-
Xa, moce6bHo y mpakcu MebhyHapozHor 1eHTpa 3a pelraBambe MHBECTUIIVO-
HUX criopoBa (eHrL. International Center for Settlement of Investment Disputes,
y mameM Tekcry: ICSID), mpema mpaBuayMa BallMHITOHCKe KOHBEHINje O

»Mulitilateralizing Investment Treaties through Most-Favored-Nation Clauses®, Berkeley
Journal of International Law, Vol. 27, Issue 2, 2009, cTp. 498.

3  HajemaH ommrtu HauMH, CTaGMIM3aLIOHa K/Iay3y/Ia MoXe ce Ae(UHICATH Kao ,ofpenba
KOjOM Ce CTedyeHa IIpaBa CTPAHOT y/larada 4MHe VMYHMM Ha IIPOMEHe 3aKOHOJABCTBA
IpkaBe IIpUMjeMHMULIE yIarama 40 KOjuxX 61 MoIo fia gobe HAKOH LITO je y/raradky Io-
IyXBaT OTIIOY€O, ONHOCHO HAKOH ILITO je ylarame yIUCaHO y ofrosapajyhm permcrap®,
BufA. Mapxo JoBaxosuh, ,OCBPT Ha CTaOMIM3ALMOHY KIaysyly y 3aKOHy O jaBHOM-
IIpMBAaTHOM IIapTHEPCTBY U KOHIecujama®, IIpaso u tipuspega, 6p. 4-6/2012, cTp. 662.

4 ,Kumobpan® xmaysyne epeKTMBHO CIy)Ke KaKo 61 ce MOTpaKiBarba CTPAHOT y/arada
KOja Cy 3aCHOBaHa Ha IIOBpeJM yrOoBOPa KOjU je MOTIMCAH Ca APXKaBOM IPUjeMHUILIOM
ynarama (M KOju 4eCTo Cafp>Ku 3aceOHy IPOpPOralyioHy WM apOUTpaKHy KIIay3yiy)
IIOJNIIa HA HMBO 3ALITUTE KOJY pr)Ka BMT, OJHOCHO KaKO 6]/[ CTpaHU ynarad, 1mop, , K-
mo6paHOM“ MeXaHM3Ma 3a pelllaBame Croposa 1o BUT-y, ucTakao cBa MOTpaXMBama
KOja MMa IIpeMa JpkaBu, 6e3 063upa Ha HVXOB INPABHM OCHOB. Y TOM CMUCTY BUJ.
Anthony C. Sinclair, ,The Origins of the Umbrella Clause in the International Law of
Investment Protection’, Arbitration International, Vol. 20, Issue 4, 2004, ctp. 412.

5  Bume o Tome BuA. Maja Cranusykosuh, ,,Apburpaka usmely apkaBe u ymarada Ha
OCHOBY [BOCTPAaHUX CIIOpasyMa O 3alITUT U YHampehemwy ymarama, y: 36opHux pa-
gosa y citomen Gipo, gp Muogpaia Tpajxosuha, Beorpag, 2006, cTp. 514-520; Takobe u
Christoph Schreuer, Consent to Arbitration, Vienna, 2007, cTp. 1-5.

6  United Nations Conference on Trade and Development (UNCTAD), Recent Developments
in International Investment Agreements, IIA Monitor No. 3, 2008, [OCTYIHO Ha afpeci:
http://archive.unctad.org/en/docs/webdiaeia20098_en.pdf, 15. jyu 2013. ropuse; Rudolf
Dolzer, Christoph Schreuer, Principles of International Investment Law, Oxford, 2008,
crp. 2.

7 Bug. Christoph Schreuer, ,Travelling the BIT Route of Waiting Periods, Umbrella Clauses
and Forks in the Road®, The Journal of World Investment and Trade, Geneva, 2004, cTp.
231.
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pelllaBamy MHBECTUIVIOHNX CIIopoBa usMeby ApkaBa U fp>kaB/baHa JPyTUX
Iop>kaBa n3 1965. ropune (y mapeM Tekcty: ICSID KOHBeHLU/Ija).

Dokycupajyhn ce Ha Temy paja u mocMarpajyhm ciydajeBe u3 fo-
CTyIIHe IpaKce MHBECTUILMOHNX apOUTpaxka, TyMademheM JoMalllaja KIay3y-
e HajropaurheHnje HaLyMje Kao ,,KIACUYHOr CTaHAApHa 3alUTUTe CTPAHMX
yilarama — cBe o Kpaja XX BeKa — HMje ce HaWIa3sujao Ha 3HadajHuje IIpo-
6rneme. Mebytnm, nodyes oxn opryke TpubyHaaa Ha HPUTOBOP HEHAJJIEXKHO-
ctu apbutpaxe y crydajy Madbesunu (eurn. Maffezini)® 2000. ropuue, o6um
U 3HaYeme Klasyle HajoplalrheHuje Haluje 3ajaje mpobneme ¥ IPaKTU-
YapuMma M TeopeTMdapuma U IpeficTaB/ba OCHOB 3a MHOTA pasuyakema y
CaBpeMEHO] NPaBHOj HOKTpMHU. Kako je 0BO muTame NpefMeT Bp/IO IUIOf-
HUX Hay4YHMX AUCKycHja Beh Bullle of [ielieHMje, Ha NIPBU IIOITIENl C€ MOXe
YYMHUTK [la OBa TeMa HUje y MOTIYHOCTM aKTyelHa, Te Ja je Beh meTa/bHO
obpabena. Mehytum, ynpaBo je pasHOBPCHOCT IIPUCTYIIa pa3BUjeHNUX Y IPaK-
cn - off Kojux cy oxpebeHa, Bp/io KpeaTBHa TyMauemwa apOUTPaKHNUX TPH-
OyHasa yriefana CBeT/IOCT AaHa y Toky 2011. n 2012. roguHe — onpaBpiame
3a KOHTMHYVPAHO MHTEPeCOBalbe HayYHEe jaBHOCTM 32 OBO IPOO/IEMATIYHO
IITambe ¥ Pasjior 300r Kojer ce ayTop ONpefieno Ja OBO IMNUTame cariefa 1
u3 nosunuje 3akpydeHnx bV T-osa Peny6nuke Cp6uje.

Y ToM cMuCITy, Bajbe M3Iarame y OKBUPY OBOT pajia obyxsartmhe Ha
IPBOM MeCTY KpaTaK MICTOPMjCKM ITpUKa3 HACTaHKa 11 pa3Boja [1ojMa K1asyie
HajnoBnamheHnje HalMje U MOCTaB/babe NMpobreMa TyMmademwa (omerpak 1I),
3aTUM IIpMKa3 1 aHa/Mm3y nocrojehnx npasana y TyMmadermy Koju Cy pa3BMjeHI
y nmpakcu MehyHaponHux MHBecTHIMOHMX apbutpaxka (omemax III), ommre
KapaKTepuCTUKe KjIay3yna HajmosnaumtheHuje Haumje y B/ T-oBuma koje je
saxpyuna Perry6mukxa Cp6uja u mpo6eme Koju MOTY HaCTaTy Y BbUXOBOM Y
TyMademny (omepak IV) u Ha Kpajy cuHTe3y ca mpernopykama 3a 6ygyhu mpu-
CTYIl OBOM INTaly NPUINKOM M3MeHe MocTojehux U 3aKk/pydnBarma HOBUX
OvtaTeparHUX CIOpasyMa O 3aIUTUTH M MOACTULAKY CTPAHUX JUPEKTHUX
ynarama (ofe/pak V).

IT O xnaysynama HajnoBnamheHuje Hamuje

1. ITojam, pa3Boj u fejcTBO Knay3yle HajmoBnanheHuje Hayje

Y mehyHapogHOM IIpaBy CTpaHMX y/Iarama, KJay3yia HajlosnamheHnje
Haluje mpefcTaB/ba ofipendy MehyHapogHor yroBopa (JBOCTpaHOT MM BU-

8 Bup. Opnyxa TpubyHana Ha MpUroBOp O HeHamIexxHoctu apoutpaxe ICSID ueHnTtpa y
noctynky Emilio Augustin Maffezini v. The Kingdom of Spain, Case no. ARB/97/7, no-
CTYmHO Ha afpecu: https://icsid.worldbank.org/ICSID/FrontServlet?request Type=CasesR
HéeractionVal=showDocédocld=DC565_Enercaseld=C163, 22. jyu 2013. ropune (zame y
TeKCTy U pycHoTaMa: Maffezini ciydaj).
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IIECTPAHOT) KOjOM Ce 3eM/ba IIPMjeMHUIIA y/Iarama obaBe3yje la CTPaHOM
ynarady IpusHa CBa OHa IIpaBa, IpeuMyhcTBa, IIOBIACTHUII WM OAKIINIIE
KOje je yuMHmIa mocTymHuM win he yumHuTM moctynHuMm y 6ymyhHocTn
CTpaHMM yrnaraunma u3 Heke Tpehe semme.’

VicTopujcku 1mocMaTpaHoO, MAaKO ce NpBe Ha3HaKe OBAKBOI TpeTMa-
Ha Mory Hahu jomr y paHom XII Beky, yroBopu o IpujaTe/bCTBY M TPrOBMU-
HI 3aK/pydeHn Meby napsxkaBama y XVIII u XIX Beky cappkanu cy Kiaysyie
Hajiopnamhennje Hauyje Koje Cy HajCIM4YHMje KIasylnaMa U3 JBOCTPAHUX
CMopasyMa O 3alITUTH U TIOCTUIARGY CTPAHUX IMPEKTHUX ylarama aaHac.
[Ipema HaBopmuma KoHdepeHumje VYjemummeHMX Halyja O TPrOBUHU U
pasBojy, IpBM IpuMep Kiay3yje HajmopnaurheHuje Haluje OCTAO je 3amm-
CaH y IpaBHOj UCTOpUju y okBupuMa Cropasyma 0 TPTOBUHCKMM OFHOCHMA
ca OraHApUjoM KOjU je eHIVIeCKM Kpasb ca OYPryHACKMM BOjBOJIOM IIOTIIN-
cao y Amujeny 1417. roguHe, u koju je omoryhmuo eHrneckum OpomoBuMa
la KopucTe IaHApUjcKe TyKe Ha MCTU Ha4MH KaKo je To 6mao omoryheHo
®pannysuma, Xonauhaunma, Senanhannma u Mlkoruma.!! TIpumena kmay-
3yna HajnosnamheHuje Hauyje y KOHTEKCTY MehyHapopgHor mpaBa cTpaHux
ylarama IpBU IIyT Ha 3Hadajy goOuja y okBupuMa XaBaHCKe HoBe/be 1948.
TofiMHe, Kajja Cy ce 3eM/be WiIaHMIe obaBe3ase fla HOCEOHY MaXKby IIOCBETe
nMTamkMMa usberaBama IUCKpUMMHNLUje Mehy cTpaHMM ynaradnma u3 pas-
MMYUTHUX 3eMajba, LITO je MMaJjIo 3a IMOCTAeAMIY /Ia OBaKaB TPETMaH CBOj IIyT
npoHahe 7o BenmMkor 6poj 3aK/byYeHUX [BOCTPAHMX M BMIIECTPAHUX CIIO-
pasyMa KOji Cy ce OFHOCW/IM Ha CTpaHa yjarama y Apyroj IomoBuHM XX
BeKa.

Ineja 6mucke eKOHOMCKe capajme usMehy semaspa Koje €y MOTIINMC-
Hune bJIT-a ocnukaBa ce yrpaBo Kpo3 CTaHAApH HajnoBnaimheHuje Hauuje,
uMajyhu y Bupy fa je 0ub OBaKBe 3alITUTe CTPAHNUX y/larama Ja ce ,obe-

9  Bug. pedurmuujy xmaysyne HajnosnamheHuje Hanmje Kojy je mpemnoxmia Kommcuja
3a MehyHapopHO IpaBo YjemumeHMX Halvja jomr maBHe 1978. rommue — Article 5 of
the Draft Articles on Most-Favoured-Nation Clauses (ILC Draft), y: Yearbook of the
International Law Commission, Vol. II, Part Two, New York, 1978, ctp. 21; Marie-France
Houde, Fabrizio Pagani, ,,Most-Favored-Nation Treatment in International Investment
Law*, y: OECD International Investment Law: A Changing Landscape, Paris, 2005, cTp.
128-129; Taxko M y CPIICKOj mpaBHOj Muciuu, Bug. Ilpenpar LiBetxkosuh, MehynapogHo
ipaso ciipanux uneeciiuyuja, beorpan, 2007, ctp. 27.

10 Martin Molinuevo, ,,Post-establishment MFN and NT Obligations®, y: Martin Molinuevo

(ed.), Protecting Investment in Services: Investor-State Arbitration versus WTO Dispute
Settlement, Global Trade Law Series, Vol. 38, The Hague, 2011, cTp. 93.

11 Bup. United Nations Conference on Trade and Development (UNCTAD), ,,Most-Favored-
Nation Treatment®, UNCTAD Series on Issues in International Investment Agreements I,
New York, 1999 ctp. 12-13, gocTynHo Ha appecn: http://unctad.org/en/docs/psiteiitd10v3.
en.pdf, 14. aBrycr 2013. roguHe.

12 Bup. M-E Houde, E Pagani, nas. geno, ctp. 130.
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36emu yHMPOPMHOCT 1 jeJHAKOCT 3alITUTE KOjy Ipy>Ka 3eM/ba IpMjeMHNIIA
ylarama 1 Ja ce IOCTUTHe 6aTaHCHMPaHO OCTBapyBame KOHKYpeHIje Ha
rpxumry“'? Vimajyhu y Buy ma ce 3akoHM 3em/be NpWjeMHNIIE yarama
(moce6HO Kafia je y mMTamy NpUBPea y Pa3Bojy) Memajy, MpefBU/bUBOCT
OCTBapMBama NpoduTa Ha TY>KM POK M OCTBAPMBAIbE Y/IATadyKoOr MOJyXBa-
Ta y LeMHM 3aBUCU U Off TapaHIMja KOje 3eM/ba NPUjeMHNIIA yIarama Jaje
kpo3 BT zamrury. Knaysyna najnosnamhennje Hanuje crora npensuba He-
OIXOJJaH MeXaHM3aM 3a yjeHadaBarbe CTaTyca PasINIUTHX yIarada y Jy>KeMm
HepUOAY ¥ cripedaBa nopeMehaje Koju MOTy HacTaTy ycjef HejeSHAKOT TpeT-
MaHa CTPAHUX yJlarama Koja IOTHYY U3 pasnuunTux ap>xasa. OCHOBHa upieja
OBOT CTAaHJAp/ia 3aIUTUTE JIEXM YIPABO Y M3je[lHAYaBalby CYICTaHIMjaTHOT
(MaTepmjamHO-TIpaBHOT) TPeTMaHA CTPAHMX y/Iarama Ha TEPUTOPUjU jefHe
3em/be 6e3 003upa Ha IOPEKJIO yIarada, OFHOCHO yimarama. OBakBO CTa-
HOBMIITe NOTBpheHO je 1 y OKBMpMMaA apOUTpakHe IpakKce, ITe ce Kao He-
CIIOPHO MCTUYE JIA je ,,...caMa CYIITMHA K/Iay3y/e HajmoBlalhennje Hanuje y
okBupy BMT-a ma cTpaHum ynaraunma omoryhm cBy MarepwmjaaHO-TIpaBHY
3AITHUTY KOjy YCTIOCTaBe HAKHAHO 3aK/bydeHu cropasymi... . * To sHaun fa
TpeTUpamy CTPAaHUX y/Iarama, CBaKM IIyT Kaja MOCTOjM OIepaTHBHA KJIay-
3yna HajnopramheHuje Hauyje, 3eM/ba IPUjeMHNIIA y/Iarama 3alpaBo MpH-
CTyTIa HEMCKPUMITHATOPHO, ~ IOK CTPaHM y/arad MMa TapaHIjy /la MOJKe
VICKOPUCTUTH CBE€ MaTepMjaHO-IIPaBHe IIPUBUJIETHj€ VJIM OJIAKIINUIIE KOje Cy
JOCTYIIHE IPYTUM ynaraunma us tpehux ngpxasa.

V3 mpeTxomHOr clefiM Aa je CYIITMHA Kiay3yle HajnobmaurheHuje
Haluje 1a 06e36eqy yjeHaYeH TpeTMaH CTPAHNUX y/Iarama U 3allTUTY y/ara-
Ya KOjyi HOTUYY U3 Pa3IMINTUX Ap>KaBa. MehyTum, na nu je fejcTBO Kiaysy-
e HajmonamheHnje HalMje OrpaHMYEHO CaMO Ha MOTYRHOCT fa ce CTpaHM
ynarad u3 jegHe 3eMjbe KOPUCTHM CYNCTaHLMjaJIHMM CTaHJApAMMa 3aIITUTE
koje ipexsuba BT koju je np>kaBa IpujeMHNUIIA yTarama 3aK/bydnIa ca He-
KoM TpehoM JIp>KaBoM MM ce JOMeH OBe KJIasyje IpOoIINpYje ¥ Ha INUTamba
KOja IIpeBasmiIase CTaHfapfje CyCHTaHLMjaJHe 3alITUTE CTPAHMUX y/ararba
a meo cy bMT-a, mocraBmwio ce kao CIOpHO y OKBupyMa Beh momenyTor

13 Pia Acconci, ,Most-Favored-Nation Treatment®, y: Peter Muchlinski, Federico Ortino,
Christoph Schreuer (eds.), The Oxford Handbook of International Investment Law, Oxford,
2008, cTp. 354.

14 Bup. Konauny omnyky y cny4ajy Viadimir Berschader & Moise Berschader v. The Russian
Federation, SCC Case no. 080/2004, maparpad 179, goctymno Ha: http://italaw.com/sites/
default/files/case-documents/ita0079_0.pdf, 15. aBryct 2013. roguue (mambe y TeKCTy 1
¢dycuorama: Berschader cmy4aj).

15 Ha nuHuju rapaHuuja fa Ap>kaBa HOCTYyIa HeAMCKPYMIHATOPHO 300T JiejcTBa Kiay3yie
Hajnosnamhennje Hanyje BupA. United Nation Conference on Trade and Development
(UNCTAD), ,,Most-Favored-Nation Treatment“, UNCTAD Series on Issues in International
Investment Agreements II, Geneva, 2010, cTp. 1, focTymnHO Ha ampecu: http://unctad.org/
en/Docs/diaeia20101_en.pdf, 24. jyn 2013. ronuse.
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cny4daja Maffezini. Koje cy cBe mumeMe TOM NIPWIMKOM OTBOPEHE U KaKO ce
HIPUCTYINM/IO JAaBalby OOTOBOPA HAa OBO NNTalbe IIPENCTaB/ba CACTABHU M0
cnenehnx omerpaka paga.

2. IIpomupeme aejcTBa Kaaysyie Hajnopnamhennje Hamuje

HecniopHo je ma, y rpanunama koje nocrasba cam bUT, crpann yia-
rady KojeM je rapaHTOBaH TpeTMaH HajloBialiheHuje Halyje MOXe 3axTe-
BaT!U TIPUBWJIETHje KOje Cy MOCeOHMM CIOPa3yMOM rapaHTOBaHE 3a CTpaHe
y/narade Koju monase u3 Heke Tpehe mpkaBe — 6e3 0631pa Ha To ma i Cy
y IUTamy IIAPMHCKe, EKOHOMCKE WM HEKe JIpyre ONaKIlnile, IIPUBUIEIrOBaH
TPeTMaH y Bo0Mjarmy afMIHUCTPATUBHNX JO3BOJA, eNMMUHALMja ofpeheHnx
orpaHN4Yerba Koje II0CTaB/ba YHYTpallllbe IPaBo 3eM/be IIPMjeMHMIIE yIaramba
m MOTyhHOCT flofjaTHe 3aIITHUTe KPO3 CTaHap/, KOji je YCBOjeH Y OKBUPU-
Ma Hekor apyror bUT-a.

Ca pgpyre cTpaHe, OHO IITO Ce€ Ka0O CIOPHO jaBUJIO Y IPAKCU MHBECTU-
IIMOHVX apOuTpaXka je Ha Kojyu HauMH ofpeheHe Kmaysyne HajnoBnamhenuje
Haluje Tpeba TyMauuTM Kajla CTPAaHM Yy/arad IOKyIIaBa ja TPeTMaH
HajnosnamheHuje HalMje IPOLWMPK TaKO a OH OOyXBaTH M MeXaHM3aM 3a
pelaBame CIIOPOBA MM MPOIIECHY IOBACTUITY KOja je mpenBubeHa HeKMM
papyrum BUT-om? Jla nu je ompaBjjaHO [JO3BONMUTY INPOMIMPERE Kaysyse
HajiopamheHnje HalMje TaKo Jja ce CTPaHM y/larad MoXKe KOPUCTUTY MEXHU3-
MOM 3a pelllaBaibe CIIOpoBa KOji He IIOCTOj! y IeMY JOCTYITHOj AVjarOHAIHOj
Kmaysynu? Jla mu ce gpyraumju MeXaHM3aM 3a pelllaBame CIOPOBa KOju ce
Hanmasu y BUT-y koju je 3em/pba nmpujeMHMIa yiarama normmcana ca rpehom
3eM/bOM YOIIIITe MOYKe IIOCMATpaT! Kao MoBIauIneHujy cTaTyc TaKBMUX CTpa-
HUX yrarada? Munubsema cMO fla TOCTOje 6ap fiBe cUTyalyje y Kojuma je of-
TOBOp Ha IIPeTXOJHO INUTame jacaH M HeBOCMMCIIEH: IIPBO, YKOIMKO caMa
K/Iay3y/ia HajropnamheHyje Halyje eKCIVIMIUTHO npeasuba fga [oMeH meHe
npuMeHe obyxBara (MM MCK/bydyje) M TIpUBMIETHje Y M360py MeXaHM3Ma
3a pemaBame crioposa;'® u mpyro, Kana Kiaysyna Hajmosnamhenuje Haruje

16 Bup. uman 3 craB 3 Mopen BUT-a us 2005. rogune (ca nsMmenama u3 2006. roguue)
Yjenumenor kpabeBctBa Benvke bpuranuje u CeepHe Vpcke koju npensuba fa ce cran-
Iapy HajiosaimheHnje Halyje eKCIVIMIMTHO OfHOCY Ha WiaHoBe 1 o 12. Monen BUT-a,
KOjy YK/bYUYjy ¥ MeXaHN3aM 3a pelllaBakbe CIIOPOBa Iy TeM MehyHapopjHe MHBEeCTULIIOHE
ap6urpaxke — 2005 (with 2006 Amendments) Draft Agreement Between The Government
of The United Kingdom of Great Britain and Northern Ireland and The Government of
[Country] for The Promotion and Protection of Investments, Appendix 10, cTp. 561, fo-
cTymHO Ha afpecu: http://ebooks.narotama.ac.id/files//The%20International%20Law%20
0f%20Investment %20Claims/Appendix%2010%20%20United % 20Kingdom %20Model %20
BIT%20(2005,%20with%202006%20amendments).pdf, 21. jyn 2013. rogyHe; CyIpoTHO,
Mopen yropop MelhyHapogHOT MHCTUTYTa 3a OAPXKMBYU Pa3Boj y pedepeHLN 3a WIaH
6(A)(a) HaBopM fa ce KiIay3yna HajuoBnaimiheHnje Halyje He OgHOCU Ha MEXaHU3MeE 3a
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CUCTEMOM eHyMepalyje peryiuiie JOMeH CBOje NpuMeHe a Habpajame He
obyxBaTa MeXaHM3aM 3a pelllaBame CIOPOBa.

OcraBmpajyhn HaBefieHe (HecIOpHe) CHUTyaluje IO CTpaHW, AUBep-
TeHTHA IIpaKca y TyMademy KIaysyaa HajIoBIallheHuje Halyje pasBujana
ce y KOHTEeKCTY C/Iy4ajeBa KOjy Cy ce 3aCHMBA/IM Ha K/Iay3y/n Koja je popmy-
NMCaHa Ha ONIITM HAuMH U He npefsuba NpelnsHoO JOMEH CBOje IpUMeEHe.
[TpumenoM umpokor npuxsaheHor npuHIUNa ejusdem generis, OTHOCHO Aa
ce Kyaysyna HajrmopaurheHnje Hauyje MOXKe KOPUCTUTY KAaKO OU NPUBYKIIA
TIPUMEHY CaMO OHMX TIpaBa Ha Koja ce U cama offHocu'® — ap6uTpakuu Tpu-
OyHa/u CTa/mM Cy Ha CTAHOBMIITE fla MIPEIM3HO je3UYKO Y LV/BHO TyMaderbe
K/Iay3y/e IpefcTaB/ba HEOIXOZHOCT Y CBAKOM KOHKPETHOM C/Iy4ajy KaKo
OM ce yTBpAWIO Ja 1M je Kaay3yaa HajmopiamrheHmje Haluje MoXKe fa
Oyzie TIpolIVpeHa ¥ Ha NNUTamba IPOLECHOT MeXaHM3Ma 3a pellaBame CIO-
pa. Ilpenusnuje pasrpaHmderse eleMeHaTa y TyMadelhy O KOjuMa je Heol-
XOTHO BOJUTU padyHa CACTaBHU CY Jleo apOUTpaXKkHe IMpaKce U3 IPEeTXOfHe
IelieHuje, Mo4yeB of ciy4aja Maffezini.

III Tymaueme K1ay3yne HajmoBramheHnnje Hamje

Onpenb6e mehyHnapopHor yropopa koju je mormucaH usmeby nBe mmm
BJIIIIe CYBEPEHNX [jp)KaBa TyMade ce y CKIafly ca IpaBWIMMa Koja Cy KOAM-
¢uxosana KonBeHIMjoM YjeaumeHNX HalMja O yTOBOPHOM IpaBy u3 1969.
ropuue.'® TIpumena npasuma Konseniuje y mpakcu ap6UTpaxHUX TpUbyHa-
Jla TIPVWINKOM MHTepIpeTalyje ofpesdy ABOCTPAHMX CIOpasyMa O 3allTH-
TY U HOJICTUILIAY CTPAHNUX AMPEKTHUX y/Iarama y BEeIMKOM Opojy clrydajeBa
ce ocnamana Ha nocrojehy (1 4ecto, ako He YHUMUKOBaHY, OHIA 6ap KOH-
3UCTEeHTHY) mpakcy MebynapopnHor cyma mpaspe (ogHOcHO CramHor cypma
mebhynapopHe npasze). MehytuMm, Tymadere onpenbu BUT-a yBek ce 3acHm-
BaJI0 M Ha IPETXOMHO] IMpaKCy MHBECTUIMOHMX apOUTpaxka Koja je MaxoMm
HeyjellHaYeHa U y ofpeheHNM nuTamyuMa BpJIO IOIapU30BaHa.

pelllaBame CIOpoBa, Beh camMo Ha cymcTaHIMjanHe craHfapfe 3aumrtute. Bup. Howard
Mann, Konrad von Moltke, Luke Eric Petersen, Aaron Cosbey, IISD Model International
Agreement on Investment for Sustainable Development: Negotiators’ Handbook, Winnipeg,
2006, cTp. 14-15.

17 Bup. Emmanuel Gaillard, ,Establishing Jurisdiction Through a Most-Favored-Nation
Clause, New York Law Journal, Vol. 233, No. 105, 2005, cTp. 3.

18 Bup. Stephen Fietta, ,Most Favored Nation Treatment and Dispute Resolution under
Bilateral Investment Treaties: A Turning Point?*, International Arbitration Law Review,
No. 4/2005, cTp. 132.

19 Bup. un 1, 31-33. Beuke KOHBeHIIje O YTOBOPHOM IIpaBy — Ypenba o patnduxanyju
Beuxe xoHBeHIMje 0 yroBopHOM npaBy (Cnyxcbenu nuciti COPJ - Mehynapognu yiosopu
u ciiopasymu, 6p. 30/72).
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Pasyore 3a oBa pasmnaxema y TyMauemwy, IpeMa pednma mpode-
copa OpxkenamBwinja (enrn. Orakhelashvili), Tpeba Tpaxutu Kako y yo-
pP3aHOM yMHOXaBamy oBUX MehyHapomHumx mHcTpyMmeHara (mpeko 2.700
3akpydeHnx bJIT-oBa), Tako 1 y 6pojHUM apOUTpa>KHUM OfiTyKaMa 3a Koje
HIje npeBubeHa KOH3MCTEHTHA MHCTAHIVIOHA KOHTpona (Koja 6u 3a Lub
MMao yIpaBoO yjeHauaBarbe Tpakce y Tymademy).”’ Illtasume, ompehern
0poj apO6uUTpaXHUX OAIyKa OCTAO je BaH HOMAllldja jaBHOCTM ¥ KOMEHTa-
TOpa — M3 Pa3jiora IOBEP/BMBOCTY IOCTYIKA Ipel apOuTpaxoM — ma 6m
6uno Hemoryhe TBpAUTK Ja ZOCTYIHA IpaKca 00jeKTUBHO OCIMKaBa OIIITe
CMepHuIle y TyMadewy oapenou BIIT-a. [Tpatehn oBaj suBepreHTHN TpeHp,
HYI CTaHZIapAM y TyMadery Kiay3yie HajmopiaurheHnje Haluje y OKBMpUMa
nocrojehe mpakce MHBeCTUIVOHNX TPUOYHaIa He OAYAApajy Of MOIapu30-
BAHOT IIPUCTYIIA.

1. Cranpapp TymMadema u3 cnydaja Maffezini

Tyxwnan, apreHTMHCKM Ap>kaBbaHuH Emmmmo A. Madesnnn, no-
KPEHYO je IMOCTYTAK 3a 3alITUTY CBOjUX ITpaBa Kao CTPAHOT yjaraya mpoTuB
llInanuje, mpep apoutpaxkuum tpubynamtom ICSID ueHTtpa, o ofpendama
BIT-a koju je 6uo 3akpyuen usmelhy Aprenrune u [llnanuje. ApreHTMHCKO-
mnancku BUT, mopen Tpermana HajnosnautheHuje Hanyje, npegsubao je u
o6aBe3y CTpaHOT y/araya jia ipe MHUIMpPama IIoCcTynKa Mehynaponne nuse-
CTUIIMOHEe apOUTpaXke, CIIOp BOAM IIpel Ha[JIOKHUM HAIVIOHATHUM CYHOM,
IIa CaMo YKO/IMKO OM ce Taj MOCTYIaK OKOHYA0 OJTYKOM Cyfia KOja CYIITVH-
CKM He OV OfjTy4mia o nIpo6i1eMy WM yKOIUKO IIOCTYIaK He 61 6110 OKOH-
JaH y nepuopy of 18 mMeceny, cTpaHM yaarad nmmao je MOryhHocT fa 3axre-
Ba pelllaBame CIOpa ImyTeM apouTpake. OBakBa IIpolleCHa IpenpeKa Huje
6una cactaBHM feo Hekux apyrux bJIT-osa koje je Illmanmja, kao mp>kaBa
IpyUjeMHNUIIA yIarama, 3akbydmna ca Tpehum pgpxaBama (ykmpydyjyhu n
BUT ca Unneom), u ynpaso je y Toj unmenuyt Madesunn ysumeo npumm-
Ky Jla M3Hece TBPAY KaKo CTpaHM ynaraun (KOHKpeTHO u3 Uwiea) yxuBajy
BUILIE [TPaBa Off QpTeHTMHCKMX y/Iarada KojuMa je TpeTMaH HajiosnaiheHuje
HallMje M3pUYMTO 3arapaHToBaH. Kiaysyna HajmopnamheHmje Hanuje 13
Aprentuncko-mmnadckor BMT-a Ha Kojoj ce 3acHMBAO NPOLECHN 3aXTeB
IpaBHMX 3aCTYIHUKA TyXXuola npeasubana je:

»Y Tioinegy ceux ciieapu koje uure geo oeoi Yioeopa, ceaxa Citipana
yiosopruuya he obes3beguitiu wwpemimarn Koju Hehe OUtiu marve H080LAH

20 Bup. xomenrap npod. Opxemamsunuja (Alexander Orakhelashvili) nHa my6mmkarujy
Kenneth J. Vandervelde, ,Bilateral Investment Treaties: History, Policy and Inter-
pretation’, Oxford, 2010, y: British Yearbook of International Law, Vol. 81, Issue 1, 2010,
crp. 328.
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0g OHOI Koju ce Upyxa ynaiawuma ynaiaua 6uno xoje wwpehe gpica
«21
8e.

Y pmaBamy OAroBOpa Ha MuUTame fAa /MU je — mMajyhm y Bupy mra
npensuba kaaysyna HajnosnamheHuje Halyje — OlpaBJaHa TBPAbA TY>KUO-
I1a ¥ CTPAHM y/Iarauy 3alcTa y)KVBajy BUIIe IpaBa Off apreHTUHCKUX y/Iara-
4a, apouTpakun TpubyHan y Maffezini cnydajy je, mocraspajyhu nmpecenan y
JOTafIalllb0j IPAKCH, 3aK/bYUNO KaKO CIIeIN:

»YKOnuKo yiosop koju je 3akmwyuen ca wpehom clipaHom cagpicu
ogpegbe o peuiasaryy ciioposa Koje cy H080bHUje 0 OHUX CAGPHAHUX
y ocHosHom BUT-y, iiakee ogpegbe moly ce UpOWUPUTHU y CB0jOj TpU-
MeHU U HA KOPUCHUKA Knay3yne Hajioénawhenuje nayuje, umajyhu
y 8ugy ga je iliakeo iwiymaverve y HOWAYHOCHU Y ckAagy ca ejusdem
generis Upunyuiom.”

Vmajyhu y Bupy fa je mo cpenu Tymademe Kaaysyse Kojy Cy Iperosa-
pasie 1 cacTaB/bajie CyBepeHe pKaBe IPUINKOM 3akbyderwa bUT-a, cymn-
Ha TyMadema KJIay3yje HajlasM ce y yTBphuBamy Bo/be CTpaHa yrOBOPHUIIA
U [JaBalby O[ITOBOPA Ha IMUTAIbE: [ia M Cy CTPaHe YTOBOPHMUIIE MajIe HAMEPY
Ia Kpo3 popmynucame Kinaysyne Hajnopnamhenuje Hanyje Ha ofpehenn Ha-
4yH 00yXBaTe BHOMe U NITalkba pelllaBama Croposa n3Melhy cTpaHor ynaraga
U Ip>KaBe NpMjeMHILIe yIarama. Y KOHKpeTHOM cy4ajy, Maffezini Tpubynan
YyTBpAMO je fia je dopMymalyja Kaaysysae JOBO/BHO OIIITA Ja Ce IO TaKBOT
3aK/by4Ka MO>XKe Johi, OJHOCHO Jja Cy ip)KaBe Koje cy 3akpyunie BUT nma-
Jle HaMepy fa ce K/Iay3y/ia HajIoB/IalIheHNje HalMje TyMady Ha OBaj HA4YMH.
MebhyTtum, apbutpakHyu TpuOyHan je TOM IPUINKOM JCTaKao jOUI jemHy
OuTHY CTBap:

»JACHO je ga je, ¥y ceakom Cny4adjy, HeouxogHo HAupasuitiu pasnu-
Ky usmehy nelutliuMHUx ouekueara upowiupera ogpeheHux upasa u
upusuneiuja Kpos gejcitieo Knaysyne ca jegHe cilipare og Upou3eomwHol
usbopa mexanusama u3 BUT-a koju pemeitie u citisapajy pasop y
HOCTU3AY HAYETTHUX UUbesa THux ogpeqou mehyHapogHoi yiosopa, ca
gpyie ciipane.“*

Kako 6u ce y mOTIyHOCTM pa3yMeO IPETXOJHO HaBeJeHN IacyC u3
Maffezini opnyke, HEOIIXOAHO je HAIIPAaBUTY JIBAa pasrpaHNYerba: IPBO, MAKO
je apOuTpaXHM TPUOYHA/ CBOjOM OJIyKOM O IIPUTOBOPY HEHAJJIeKHOCTU
IIOCTABMO IIpecefjaH y JOTafallboj IPaKCH TyMaderma, 3aK/by4Ily KOjIu Cy y
00pasoxemy OfTyKe U3HETU HEPa3[BOjUBMU Cy Off KOHKpeTHe popMmynanuje

21  Maffezini cny4aj, maparpad 38.
22 Maffezini cny4aj, maparpad 56.
23 Maffezini cny4aj, maparpad 63.
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KIay3ye HajnopnamheHuje Hanmje u3 ApreHTMHCKO-mmanckor bUT-a; u
IpyTo, TPUOYHAII ce MOOPMHYO Ja MOpPef pasjiora KOjy My Y KOPUCT OBAKBOT
KpeaTUBHOT TyMauemwa K/Iay3yje HajiopamheHnje Hanyje n3Hece 1 Moryha
OrpaHNYera Koja ce MOTY jaBUTM Y OKBMpPY Hekor Oypayher mHBecTHLIMOHOT
criopa. PaBHOTeXa y TyMademy IOCTIMDKE C€ YIPaBO aleKBaTHOM aHAIM30M
U IPOLEHOM CBMX pe/leBaTHUX OKOTHOCTM CBAKOT IOjefMHA4YHOr CIyd4aja,
KOja HY)XHO Mopa OOYXBaTUTM U MCIIUTHBAIbe €BEHTYa/HUX OTpaHNMYerba
Koje cy 3emwpe motmmcunie bJT-a npexBupene y okBupy cropasyMa a Koje
IOTUYY 13 JIOMEHa jaBHOT MopeTKa (M Koja cTora He 611 MOI/Ia OMTH 3aHeMa-
peHa eKCTeH3MBHUjUM TyMadeleM Kjay3y/e Hajiosyairhennje Haumje).24

[Tparehn OBy /OTMKY, Ha BaKHOCTM OTpaHMYEIba Y TyMaderwy KJay-
3yne HajnopnaimtheHuje HalMje MHCUCTUPANM Cy M IPAaBHYU 3aCTYIHULM
AprenTune y cnydajy Siemens,”> kafia je TYXWIall 3aXTeBao Jja Ce MpUMe-
HOM KjIay3y/ie HajnosnaurheHuje Hanuje u3 ApreHTMHCKO-HeMaukor B/T-a
npesasube 1cTa HpollecHa Ipenpeka Koja ce IOCTaBMIa Kao CIIOpHA Y
cny4ajy Maffezini. ApreHTMHCKY 3aCTYIHULM IOKYIIAIN CY Aa HEOIIXOZHOCT
BoDema IIPeTXOHOT CYACKOT NOCTYIKA Y Tpajamby of 18 Mecery mpencTase
Kao orpaHMYerbe Koje 61 6110 Ipenpeka eKCTeH3MBHOM TyMadery Klaysyre
Hajnosnamhenuje Hanuje, MehyTm apouTpakHu TpuOyHAN je OBaj IpPUro-
BOp 0fi6102® 11 710HeO OITYKY Koja je MPOIECHO, KAKO Y 06PasIokKersy Tako
U y JIejCTBY, Y TIOTIIYHOCTM OC/IMKaBana craBoBe Maffezini Tpubynama. Ha
KpWIVMa OBaKBe IIpaKce, ¥ Y BPJIO CAIMYHUM YMIEHNYHNM OKOTHOCTUMA,
apburpaxxan TpubyHan y cnydajy Gas Natural,”’ moce6Ho je mcrako ma
»--.pasyMe KaKo INTambe IIpUMeHe OIIIITe KIay3y/ie Hajuosnanrhennje Hanyje

24 TpubyHan HaBomM, M3Mehy oCTasoI, Ia YKOIMKO CYy 3eM/be HOTIMCHUILE IpefBUeTe
ma je xopumherme MeXaHM3Ma 3a pelllaBaibe CIOpoBa 10 BUT-y ycloB/bEeHO HmpeTXof-
HYM MCLpPIUbMBaIbeM CBMX epeKTMBHUX IpPaBHUX JIEKOBa Koje mpepsuba mpaBo 3embe
IpujeMHuLe ynaramwa (eHrL. exhaustion of local remedies), TakBa Ipenpeka He 61 MOIIa
Zia ce npeBasui)e eKCTEH3MBHMM TyMadereM K/Iay3yie Hajoopnamehnmje Hanyje umajyhm
Y BUJY [ia OBO IIPaBMJIO IPeEJICTaB/ba jefIHO O OCHOBHUX Hadena MehyHapopHor mpasa.
Bup. Maffezini cny4aj, maparpad 63.

25 Opnyka o Hagnexxuocty ICSID apbutpaxHor TpubyHana y ciay4ajy Siemens A.G. v. The
Argentine Republic, Case No. ARB/02/8, noctymnHo Ha anpecu: http://www.italaw.com/
sites/default/files/case-documents/ita0788.pdf, 15. aBryct 2013. rogyHe (Fabe y TEKCTY U
¢dycHoTama: Siemens cny4aj).

26  Bup. Siemens cny4aj, maparpadu 104-105. 3aHMM/BYBO je ¥ TO Ja je OfTyKa O HaJJIexX-
HocTu 28 Meceny KacHuje 6uma morspbeHa y oxsupy Konaune ap6uTpaxkHe opjTyke
y cnydajy Siemens, The je apOUTpakHU TpUOYHAT jOLI jeAHOM MCTAKaO KAaKO y CBEMY
OCTaje [Py CBOM MHMIIVjaTHOM CTaBYy [0 INTakby TyMadera Kiaysyie Hajinosnauthennje
Hauuje. Buz. koHauHa opyryka ICSID ap6utpaxsor TpubyHana y ciydajy Siemens A.G. V.
The Argentine Republic, Case No. ARB/02/8, naparpad 68, moctymnHo Ha agpecu: http://
www.italaw.com/sites/default/files/case-documents/ita0790.pdf, 16. aBryct 2013. roguxe.

27 Opnyka o muramyumMa HagaexxHoctu ICSID apbutpakHor TpubOyHana y caydajy Gas
Natural SDG, S.A. v. The Argentine Republic, Case No. ARB/03/10, focTymnHO Ha afjpecn:
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Ha ofipefibe O pellaBamy CIOPOBa Y OKBYPYMA ABOCTPAHUX CIIOPa3yMa O 3a-
IITUTU U TIOICTUIIAY CTPAHNUX yIarama Hije 0C1o60heHo cBake CyMibe 1 Ja
pasmunTH apOUTPaKHM TPUOYHAIN CYOYEeHM Ca APYTAuMjuM UMIbEeHUIHUM
OCHOBHOM Mory nohu [0 Apyraumjux sak/bydaka“ amu ga KoHkpertan BUT
3axpydeH usMmeby lllnanuje u AprenTnHe, IpemMa CBOjUM ofpendaMa 1 CMIC-
1Ty, OKBUPOM KJIay3y/ie HajioBaamhenuje Hanuje o6yxpaTa u ofpenide Koje ce
OfIHOCe Ha pelllaBame cropa nsMel)y crpanor ynaraua u apskaBe IpyujeMHNUIIE
ynarama.”® Vkasyjyhu na je mmpmua n ceeobyxsatHocT dhopMymaimje Kia-
y3yste HajmosnamheHyje Haluje IpecyfdHa y TadHOM oppehuBamy meHOr
iejcTBa, ¥ apOuTpaKHM TpubyHan y ciydajy Gas Natural ycnpatino je myTo-
Kase y OfyIyuuBamy Kojy je nmoctaBuo Maffezini crangapy,.

IIpeTx0AHO OmMCaHN CITy4ajeBy u3 apourpaxHe mpakce ICSID nieHTpa
MIMajy HEKO/IKO OMTHUX, 3ajeTHNYIKIX KapaKTepUCTUKA: HAjIIpe, IPOLIpethe
ZiejcTBa KyIay3ysle HajiosnalheHnje Halyje Ha ofipefi6e O pellaBamy CIOpo-
Ba u3Meby cTpaHor ynaraua u apkaBe IpyjeMHMIE yIarala OIPaHNYEHO je
610 Ha 3a00M/IaKeme BpeMEeHCKe, IIPOIleCHe IpelpeKke Koja ce OCIMKaBaa
y ob6aBe3y CTpaHOT ylaraJa fia Iipe IOKpeTama rnocrymnka npen ICSID apbu-
TPa)kKOM IIOKYIIA Ja CIOp pelly Ipef HallMOHATHUM CYJOBUMA Y Tpajamy
mo 18 meceny; 3aTuM, ofpende Kiaysyna HajmosnamheHnje Halyje U3 Crop-
Hux BJIT-oBa 6use cy mmpoko u ommre GopMyIucaHe YMMe je U IpaBia-
Ha IVXOBa IOJOOHOCT 3a €KCTeH3VBHUje TyMaueme; Ha Kpajy, HM jefaH
Ofl Ty>XU/Ialla y HaBeeHUM OJlyKaMa HUje IOKYIIAao Ja IyTeM K/Iay3yse
HajioBnamheHnje Hauyje MCKOPMCTY MeXaHM3aM 3a pelllaBarbe CIOpOBa
KOju MY HHje 6110 MHUIIMjaTHO JOCTYIIaH Y OKBUPY pelleBaHTHe [iVjarOHaTHe
Kaysyie, Beh camo ma 3ao6ube mpenpeky npeTXOfHOT IIOKpeTama MOCTYII-
Ka IIpefl HAllMOHAJTHMM CyLOBMMa 3eM/be NIPMjeMHUIIe y/arama.

WspBajame Tpy HaBeflleHe, 3ajefHMYKE KapaKTEPUCTUKE jeé HEOIXOJ-
HO Kako OM ce aJleKBaTHO pasyMeo IpoOieM TyMauemwa Kjaysyse HajIo-
BramheHuje Hanuje u 360r Yera Cy ofjIyke y IOCTYIIMa HakKoH Maffezini
cmydaja y onpelheHNM MHCTaHIIaMa OfTy4MBae CyIpOTHO CTaHAPAIMMa Koje
cy mopp>xamu TpubyHanm y cnydajesuma Siemens v Gas Natural, mTo je n
cacTaBHMU Jeo npepcrojeher omerpka.

2. Kpurepujymu pasmirakema y gocnennoj npumenu Maffezini
CTaHJappa

Kacunje omnyke ICSID apbutpakxHux TpubyHama Koje Cy ce 6aBuie
VICTOM TIPOO/IeMaTVKOM HUCY y IOTHYHOCTV HamycTuie Noruky Maffezini

http://italaw.com/sites/default/files/case-documents/ita0354.pdf, 15. aBryct 2013. romuHe
(mape y Texcty 1 ¢pyHocTama: Gas Natural cny4aj).

28  Gas Natural cny4aj, maparpad 49.
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Cydaja, anu Cy y KOHKPeTHMM CHUTyaljujaMa Joasuie [0 JPacTU4YHO Jpy-
rauujux saK/bydaka. [Ipumepa paju, oftyke y crydajesuma Salini® u Plama™®
noppxaie cy (y ogpeheHoj Mepu) cTaBoBe KOju Cy U3HECEHU Y 00pas3ioKeny
apburpaxxne omnyke Maffezini ciydaja, anu cy folIe KO 3aK/bydKa ia y TUM
KOHKPETHMM CHUTYal[ijaMa He 611 6110 OIpaBaHo NMPOIIMPUTHI JOMEH K/ay-
3yne HajnoBnamheHuje Hanyje Tako fa ob6yxBaTa u MoryhHocT Kopuurhema
IpolleCHNX MeXaHM3aMa 3a pelllaBame crioposa u3 apyrux bl T-osa xojuma
je 3eM/ba IIpMjeMHUIIA y/Iaramba NpUCTyINIa.

Pasnosn apburpakHux TpuOyHala y HaBeleHMM CIydajeBuMa ce
IPBEHCTBEHO 3aCHMBAjy Ha IPYTraunjoj YMmHbEHNYHO] OCHOBM, a/li U Ha MaJo
IpyrauyjeM OCHOBHOM IIPUCTYIIY Y aHa/aM3M OBOT mpobiema. ok je Tpuoby-
Han y Salini cmydajy jacHO HaBeo Jja KOHKpeTHa KJIasy/la Hajnosnamhennje
Halyje He CafpXM HOBO/BHO IIMPOKY dopmymanujy koja 6u ocurypana
aJIeKBaTHO MpOIINMpebe JMCTe Ha NMNUTalba pellaBamba CIIOPOBa,”” OIIyKa O
HAJJIOKHOCTH Y C/Ty4ajy Plama HaBopmu fla, OCUM y M3y3€THUM CITy4ajeBIUMa
(xao mTO je curyanuja y Maffezini cmydajy), Knaysyna HajmosnaurheHuje
Hanuje u3 jegHor BVT-a HauenmHO He 06yxeaiiia 1IeOKYIIaH MeXaHM3aM 3a
pelaBame CIIopoBa M3 APyror BIT-a.>’ Pasnore 3a oBakaB cTaB Tpuby-
HaJl 3aCHMBA Ha CHeNV(UYHOCTM MeXaHM3Ma 3a pellaBame CIOpOoBa IO
jeTHOM JBOCTPAHOM CIIOPa3yMy KOjM je 3aMUII/beH U YTOBOPEH YIPaBO 3a
pelllaBabe CIopoBa KOjyi MOTy HacTaTy U3 IPMMeHe CTaHfap/ia 3alllTUTe TOT
koHKpeTHOr BVIT-a — ma 61 6M/I0 HETOTMYHO MPETIIOCTABUTH [ja CY 3€M/be
YIOBOpHUIIe MMaJie HaMepy fia MexaHu3aM 13 jegHor BV T-a ,npommnpe” umm
»3aMeHe" ofipebaMa O pelllaBamy CIIOpoBa u3 Apyrux MehyHapopguux yro-
BOpa Koje Cy cacTaBjbeHe y IOTIIYHO JpyTrauMjeM KOHTeKCTY.”- OBakKaB CTaB
610 je M ocHOB TpubyHana y cny4ajy Plama fa onbuje Ty>XKuodeB 3axTeB fia
ce TyMmayemeM K/lay3syse HajnopnamheHuje Hanuje ymecto npen ad hoc ap-
6utpaskom no byrapcko-kumapckom BUT-y nmocrynak nokpese mpep, apou-
tpaskoM ICSID 1jeHTpa Koja je Kao MeXaHM3aM 3a pelllaBaibe CIIopoBa O1Ia
npensubena apyrum BUT-oBuma xoje je saxmyunna Byrapcka.®

29 Opnyka o HagaexxHoctu ICSID apburpaxkHor TpubyHana y ciuy4ajy Salini Costruttori
S.p.A. & Italstrade S.p.A. v. The Hashemite Kingdom of Jordan, Case no. ARB/02/13, no-
CTYIIHO Ha afipecu: http://italaw.com/documents/salini-decision_000.pdf, 20. jyn 2013. ro-
nuHe (mabe y TekcTy 1 ¢pycHoTama: Salini cnydaj).

30 Opnyka o HagnexxHocty ICSID apburpaxHor TpubyHana y cay4ajy Plama Consortium
Limited v. Republic of Bulgaria, Case no. ARB/03/24, nocTynHo Ha agpecu: http://www.
italaw.com/sites/default/files/case-documents/ita0669.pdf, 20. jyun 2013. rogune (mame y
TeKcTy u pycHorama: Plama cny4aj).

31 Bugp. Salini cmy4aj, maparpadu 114-115 u 118-119; Plama cny4aj, maparpadu 205-210.
32 Bug. Salini cny4aj, naparpagu 118-119.

33  Buga. Plama cnyu4aj, maparpa¢ 208.

34  Bug. Plama cnyuaj, naparpa¢ 207.

35 Buga. Plama cnyudaj, maparpa¢ 227.
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YKOIMKO YyHOpeAyMO CTaBOBe apOUTpaKHUX TpUOyHala U3 CaydajeBa
Salini u Plama ca opjnykamMa M CTaBOBMMa KoOje Cy 3ays3enm apOuUTpu y
cnydajeBuma Maffezini, Siemens m Gas Natural, MO)XeMO 3aK/by4UTH Ja
ce Kao CIIOpHa jaB/bajy ABa CYIITMHCKA IUTama: fa M je je3UK Kiaysye
TOBO/BHO IIMPOK M CaMMM TUM IIOTOfJaH 32 eKCT€H3MBHO TyMademe U, YKO-
JIMKO Ce MO)Ke IPOLIVPUTY, Ha LITa Ce TaYHO KJAay3yla OfHOCU Kaja Cy y
nuTamy ofipenide o peuraBamy crioposa n3 BIIT-oBa 3ak/pyueHux ca rpehum
sem/baMa. Ha oBa muTama, eMMMUYHO AVBEPTeHTHE OATOBOpE MOHOCK U
HOBUja IIpaKca MHBECTUIMOHUX apouTpaxa ns okpwsa ICSID ueHrtpa, of-
HOCHO ad hoc ap6urpaxsux Beha u3 2011. u 2012. roguse (mTo je u ca-
CTaBHU Jeo mpepncrojeher ofepka y papy) — 4nMe je camo norspheHo ja ce
NNTamke TyMadema KIay3y/e HajuoBnamheHuje Haluje Hje M300M4ajuio y
IPeTXOJHOj IelieHNj ) U a 1 Jla/be CTBapa mpobieMe y IpaKcy MHBECTUIINO-
HUX apOuTpaxa.

3. CraBoBU CKOpHje MpaKce MHBECTULIIOHNX apOuTpaka

Omnyke ICSID Tpubynana y cryuajesuma Impreglio®® u Hochtief’
y 2011. roguHuM jacaH Cy IIOKasaTe/b Ja INNTale TyMadermwa Kiaysyse
HajrosnamheHnje HalMje y CBeT/Iy CTaHAapHa Koje je moctaBuo Maffezini
CIIy4aj joll yBeK IoTHaja nof ropyha nurama MehyHapogHOr paBa CTpaHux
ynarawa. Haume, Impreglio Tpubynan (Behmnuckom opmykom, 2:1) 3ak/pydno
je ia MMa HaJJIeXHOCT Jja OJIydyje Y KOHKPETHOM CIy4ajy uMajyhu y Bumy
Ia Kmaysyna HajmosnaurheHuje Hanyje oOyxBaTa M MEXHM3aM 3a pellaBarbe
cropoBa us ipyror B/ T-a. OBakaB 3ak/by4ak 3aCHOBaH IIpe CBera Ha jesuKy
caMe KjIay3y/ie KOja y pe/IleBaHTHOM CerMEHTy Ipenusupa ja ,he ce Tper-
MaH HajnopnamrheHyuje HalMje OXHOCUTM M..Ha CBa [ipyra IMUTama Koja Cy
npensubena“ B/ T-om, mTo o TyMademwy TpuOyHasa 13 HePCIeKTUBe CTaH-
mappa TyMmadewa Maffezini noruke ompasiaBa IpOLIMpeRe JejcTBa caMe
KJIay3yJie.

Ha cnimunnm kpunnMa foHeTa je u ofnyka y cinydajy Hochtief, nako je
cama ¢opMyIanyja Kiaysyse y OBOM CIydajy O6uma Mame ommTa — MehyTum,
oBJie je TpuOyHan OTMIIA0 KOpak Habe HaBojehu fa kopuinheme TpeTMma-
Ha HajnolalrheHMje Halyje y IMOKpeTamwy IOCTYNKa apOuTpaxke MO Ipu-

36  Opnyka ICSID apburpaxsor tpubyHana y ciyuajy Impreglio S.p.A.. v. The Argentine
Republic, Case no. ARB/07/17, poctynHo Ha agpecu: http://italaw.com/sites/default/files/
case-documents/ita0418.pdf, 20. jyn 2013. roguHe (nape y TekcTy u dpycHoTama: Impreglio
CIIy4aj).

37 Opnyka o HapgnexHoctu ICSID apburpaxHor TpubyHana y cay4ajy Hochtief AG v. The
Argentine Republic, Case no. ARB/07/31, moctynHo Ha apmpecu: http://italaw.com/sites/
default/files/case-documents/ita0405.pdf, 21. jyn 2013. roguse (ma/be y TeKcTy 1 QycHO-
tama: Hochtief cny4aj).
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BIJIETOBAHUM CTaHAapauma us gpyror b/ T-a, Huje moce6HO paBo cTpaHOr
ynarada Beh BuIe myTame puIaroheHor Tymaderma Kiaysyse y KOHKPETHO]
CUTYaLUjI.

Ca zmpyre cTpane, o6e omnyke foHeTe ¢y BehnHOM y TpnbyHany u obe
opnyke mponpaheHe cy 13[jBOjeHMM MULIUbeeM apOuTapa Koju ce Huje cia-
rao ca BeNMHCKOM OITyKOM Jfia K/Iay3yny HajmopnaimrheHmje Hainuje tpeba
TYMauUTH IIMPOKO M KOPUCTUTH jé KaO OCHOB 33 3aCHUBAIbE HAJJIEXHOCTU
apbutpaxe. Beh mouerak 2012. rogyHe JOHOCU APYKUUjy CIUKY U OIJIyKa
UNCITRAL apburpaxxnor TpubyHana y ciy4ajy ICS Inspection3 8 jeHOITIACHO
ozbuja ma MpOIMPY TOMeH Kiay3yle HajnobnamrheHnje Halyje Ha IMUTabe
kopuirhemwa IOBO/bHMjEI MeXaHM3Ma 3a pelllaBame CIOpoBa, mopcehajyhu
Ia je muTarbe TyMaderba Kaaysy/le HepacKUAMBO Be3aHO 3a KOHKpeTaH BUT
M crenuMYHOCTH CBAKOT CIy4Yaja U Jla paslMKOBame Yy CTaBOBUMMa apom-
TpaXHUX TpubyHana y okBupuma nocrojehe nusepsuduxosane mpakce Huje
HY>KHO ITOC/IeNIa CYIITMHCKUX Hecmarama Beh morpeba na ce ommke cpa-
KOT IOCeOHOT CTydaja TyMade Ha Moce6aH HauyH.

Kommxo je HamMa IO3HATO, TPEHYTHO HEMa AKTMBHMX MHBECTULIMOHMX
apburpaxa y kojuma je Peny6mmka Cpbuja o3HaueHa Kao Ty>KeHa CTpaHa y
OKBIPY KOjMX Ce pacIpab/ba MUTame JoMalllaja Kaay3y/le HajIuoBnamheHnje
Hallyje y KOHTeKCTY MeXaHM3aMa 3a peliaBame crnopa. Ho, u nopen Tora,
CMaTpaMo Ja je HY)KHO aHa/JIM3MpaTy Ha Koju HaumH je Pemy6mmka Cpobuja
NpUCTyNWIa NUTamy GopMymmcama Kiraysyla HajmopnamrheHmje Hamuje y
3ak/bydeHrM BJIT-0BMMa KOji Cy TPEHYTHO Ha CHa3u Kako 61 ce ueHTudu-
KOBao Iocrojehy TpeHn ca jemHe, M Banm Npeinosy Kako Tpeba IMoCTynaTu
y 6ynyhum nperoBopuma 3a 3ak/pydere wim nsMeny nocrojehux b/ T-oBa,
ca Ipyre cTpaHe.

IV MopanuteTu Knay3yie HajnopnamheHnje Hanyje y IpaBy
Peny6nuke Cp6uje

Peny6muka Cpb6uja je saxpydHo ca ampwiaom 2013. ropune partu-
¢uxoBana Buie of 50 ZBOCTPAHMX CHOpasyMa O 3AIUTUTHU M MOACTULAKY
CTPaHUX JUPEKTHUX ynaraﬁ,a.39 Kama 6u 6uno HeomxopHO fia ce TabemapHO

38 Opnyka o HagmexHoctt UNCITRAL ap6urpaxsor tpubyHana y cnydajy ICS Inspection
and Control Services Limited v. The Argentine Republic, PCA Case no. 2010-9, focTymHo
Ha afpecu: http://italaw.com/sites/default/files/case-documents/ita0416.pdf, 23. jyn 2013.
roguHe (mabe y TekcTy 1 dycHoTama: ICS Inspection cydaj).

39  3emspe ca KojuMa IOCTOju Gumatepanty ofHoc MehycobHe sainTuTe 1 MOCTHIAMA CTPa-
HUX y/arama cy: Anbanuja, Amoxup, Aycrpuja, Asep6ejiian, benrnjcko-JIykceMbypiika
Yunuja, benopycuja, buX, byrapcka, Yemka, Ilpua Iopa, Jlancka, Erumar, ®un-
cka, Opannycka, lana, IBuneja, Ipuka, Xomangmja, XpBarcka, Vinguja, Vinnonesuja,
Upan, WUtanuja, Vspaen, Kanapna, Kasaxcran, Kuna, Kunap, Kopeja, Kysajt, /In6uja,
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NpUKaXy ycBojeHe popMme Kiaysy/le HajoBnalrheHmje Haluje, TaKkBa Ipu-
Ka3 Ou Hy>kHO 610 HempernenaH. HauMe, npuankom cacTaB/barba Kiaysyse
KOja peryamiie TpeTMaH Hajnosnamhenuje Hauuje, Peny6mka Cp6uja Huje
Ce PYKOBOAM/IA jaCHUMM U HPEeLU3HMM NpUHIMOMMA GOpMyIucarma ofpes-
6u MehyHapomHUX yroBopa, IOK ca gpyre ctpaHe 4ak Hu BVIT-oBu kxoju cy
3aK/bYYeHM Y IIPUOIVDKHO UCTO BpeMe (MM y TOKY MCTe TOfJHE), He CafipKe
CTIMYHE VM VICTe Ofipefibe y OKBMpPUMA IIOMEHYTOT TPeTMaHa.

HFMMepa pamn, BUT koju je 3akmyden ca benopycujom jormn 1996.
ropmse, npensuba ma ce Kiaysyna HajmoBnaiiheHuje Halyje M3PUYUTO
OZIHOCK 1 Ha ofipefi6e 0 MeXaHM3MMMa 3a pellaBame CIIOpoBa KOju MOTy Ha-
cratu usMmeby cTpaHor ynmarada u 3em/be pujeMHMIe yaaramwa. OBy JIOTUKY
(nmajyhm y Bupny na je sa mperosope xopuuthen Mopen BUT VYjepumeHor
KpapeBcTBa Benmnke bpuranmje n CesepHe Vpcke) mpatu u BUT u3 2004.
roymHe Koju je Pery6mmka Cp6uja saxmyunma ca Bemukom Bpuranmjom.*!
Ca apyre crpane, BUT xoju je saxmyden ca Byrapckom 1996. rommue?? caji-
PKM jeHY OIILITY KIay3y/ly TpeTMaHa HajmosnaurheHuje Halyje, y OKBUPY
KOje IMUTaIbe Jja JIM Ce OJHOCK M Ha MeXaHNU3Me 3a pelllaBame CIOpOoBa Huje
eKCIUIMLIMTHO HU MICK/bY4eHO HU TpenBubeHo.

Ykonmuko ce y pasmarpame ysmy bJT-oBu Koju cy 3akbydeHu u
patudUKOBaHM Y IOC/IeNIe TPYU TOAVHE, MOXXEMO YOUMTH TEHJeHIV]jy
lla je KOHLENT perylucarma OBOI NMUTaka Ha M3PUYUT HAuMH IIPEBArHYoO,
nmajyhn y Bupy ma BUT-oBu koje cmo saxmyummu ca ITopryramom 2010.
ropmne,* Aszepbejyanom y Toxy 2011. roguue,** Kasaxcranom y tToky 2011.

JIutBanuja, Mabapcka, Makenonnuja, Manra, Hemauka, Hurepuja, ITobcka, ITopryrar,
Pymynnja, Pycuja, Cnosauka, Crnosenuja, Illnannja, IlIBajiapcka, IIsencka, Typcka,
Yjepumenn Apancku Emuparu, Ykpajuna u Bemmka bputanuja. Curyanuja xoja mocroju
ca Cjepumennm AMepnukuM JIpxaBama je HejacHa mMajyhu y Bupy ma Tummdan BUT
HUje 3aK/bydeH aaM Aa IOCToje OMIaTepanHy OGHOCK KOjI Ce, [OAYLIe CaMO MHAMPEK-
THO, TMYY IIOACTULIAA ¥ 3alITUTe ofpeheHnx 06/MnKa CTpaHNUX y/arama.

40 3akoH o mnorBpbuBamy cmopasyma usmehy CasesHe Bnage CaBesHe Pemy6rmike
Jyrocnasuje u Brnage Benopycuje o y3ajaMHOM MOACTHIAY 1 3aITUTH yaarama (Crysr-
6enu nuciit CPJ - Mehynapognu yiosopu, 6p. 4/1996).

41 3akoH o paru¢uxanuju cnopasyma usmehy Casesne Bnase CaBesne Peny6muxe Jyro-
cnaBuje u Brase Yjemumenor KpamesctBa Benmke bpuranmje m Cesepre Mpcke o
y3ajaMHOM HOACTHIaY ¥ 3aumrtutu ynarawa (Crymbenu nuciti CLT' - Mehynapoghu
yiosopu, 6p. 10/2004).

42 3akoH o motBphuBamy crmopasyma usmely Casesue Brnage CaBeste Perry6mke Jyrocma-
Buje u Brage Byrapcke o ysajaMHOM mofcTHIIaty U 3amTuTy ynarama (Crymoenu nucii
CPJ - mehynapognu yiosopu, 6p. 4/1996).

43 3axkoH o notBphuBamy criopasyma nsmeby Perry6nuke Cp6uje u Perry6nuke Ilopryran o

y3ajaMHOM HOACTUIAKY ¥ 3amTuTy ynarawa (Cn. inachux PC — MehynapogHu yiosopu,
6p. 1/2010).

44 3axoH o norBphuBamy cnopasyma nsmeby Brnane Perry6nuke Cp6uje u Bnape Pey6rmm-
ke AsepbejilaH 0 y3ajaMHOM NOACTHUIIABY U 3alITuTH ynarawa (Cnyxcbenu inacnux PC
- MehyHapogru yiosopu, 6p. 8/2011).
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ropmue® u Yjenumenum Apanckum EmMupaTtuma 2013. ropmne?® moryhHocT

IpolMpemna JejcTBa Kiaysyle HajuopnamheHuje Hauuje exciunuyuitiHo
uckmwy4yjy. HapaBHO, 1 y 0BOM BPEMEHCKOM IIEPUOAY MOXE Ceé YOUUTU He-
KOH3JCTEHTHOCT y jaCHOM opMy/icamy Kay3ysie Hajiosnamhenuje Haryje
nMajyhn y Buny na je BUT paruduxosan 2010. ropyHe, 3aKk/bydeH ca Bia-
moM Marnre, 0cTao HEOPEYEH IO OBOM NUTAILY.

Mebyrtum, Hajpehn 6poj npyrux B/ T-oBa koje je Pemy6mukxa Cpbuja
3aK/bydiIa M paTudUKOBaIa Hiuje pa3jaCHNO OBO NUTAIbe y OKBUPY caMe
K/Iay3y/e HajnopnamheHuje Halyje ma ce MOryhHoOCTH 3a Ipo6IeMaTMyHO
TyMaueme y OKBUPY Hekor Oypayher cropa ocTane oTBOpeHe YKOIMKO CTpa-
HM y/Iara4yy U3 TUX Ap>kKaBa Oy[y MHUIMPAIM IIOCTYIIKe 3aIUTHUTE IIyTeM Me-
XaHM3aMa 3a PellaBame CIIOPOBa U3 HaBelleHUX Kiaysyna. Ha oBaj maumm,
0TBapajy ce BpaTa MHOTOCTPYKMM MOCTYIIMMa I10 [MjarOHa/IHUM KJ/Iay3y/a-
Ma Koje Hucy geo b/T-a ca 3eM/boM OfakjIe IIOTMYE CTPAHU yIarad u edek-
TMBHO Ce 3a001/Ta3e rpaHnIie Koje Cy y OumaTepaqHuM OfHOCKMA Ca IPYTUM
3eM/baMa II0CTaB/beHe NUIJIOMAaTCKMM IIPEroBOpuMa.

Vmajyhn y Bupy fa je mpakca Mel)yHapogHMX MHBECTHIIMOHUX ap-
outpaxka Beh Buie oy ABe MelleHNje HeyjemHadeHa, M Jja ce Kiay3yye
HajnoBnamhennje Hanuje demrhe mpoummpyje Kako 6u ce CTpaHOM yrara-
4y a0 TIOBO/BHMjY TPeTMaH y BUAY MoryhHocTu ymorpebe MexaHM3Ma
3a pelIaBame cropa koju je npensuben HekuMm ppyrum BUT-om koju je
3aK/by4ymsia 3eM/ba IPMjeMHUIIA ylarama, OATOBOPE Ha NMMTama TyMaderba
Tpeba TPaKUTU Ipe CBera y ajleKBaTHOj TEXHUIM CacTaB/barba OMIaTepai-
HMX CIOpasyMa M IPOAyO/beHNjoj IPUIPEMI 3a IIPEroBope KOju IpeTXofe
nornucuBawy BUT-a. Haxanoct, u nopen OpojHUX HOKyIIaja HAIIUX WC-
TaKHYTUX CTPy4Ymaka fa npennoxe Monen BUT xoju 6u enmMuHncao MHO-
re mpo6yeMe KOju MOTY HacTaT! yC/lell HeafleKBaTHOT (opMy/ycama CTaH-
fapfia 3alITUTe CTpaHMX ynarama (ykpydyjyhu oBme moce6HO m Kiaysynmy
Hajnosnanthenuje marmje),”’” Pery6muka Cpbuja ;o cajia Huje 3BaHUYHO
ycBojuna Mopen BUT (3a pasnuky on BehmHe eBporckux semasba) Koju 6u
610 3/1aTHM CTaHJAPH MIPYIMKOM IIPETOBOpa 3a 3aK/byYerhe HOBOT CIIOpasyMa
WIN TIperoBopa oko usMeHe ctapux BV T-oBa kxoju cy sak/byueHn y paHum
1980-nm m 1990-uM roguHaMa. JacHO je a 9aK M YCBOj€HU IIOTa3HM KOHLENT

45  3axkoH o motBphuBamy cnopasyma nsmeby Brane Perry6nuke Cp6uje u Brage Pey6rm-
ke KasaxcTaH o y3ajaMHOM IOACTMLABY M 3awITUTK yaarawa (Crnyscbenu inacnux PC
- Mehynapognu yiosopu, 6p. 3/2011).

46 3axon o morBpbuBamy cmopasyma usmeby Peny6nuxe Cpbuje u Yjemumenux Apai-
cxux EMupara o y3ajaMHOM TOACTHILIa®Yy ¥ 3amITUTH yaaramwa (Caymbenu inacnux PC
- Mehynapognu yiosopu, 6p. 3/2013).

47  Bup. moce6Ho mpennoxenn Mopgen BUT us 2007. ropyHe Koju je cafp>XKu KIay3ymy
HajnopamheHnje Hanyje y WiaHy 3 craB 4 Koja u3puuuitio uckwpy4yje MmoryhHoct mpu-
MeHe OBOT TPeTMaHa y Be3J Ca IPOIIMpPErbeM INCTe MEXaH3aMa 3a pelllaBarbe CIIOPOBa.
Maja Stanivukovi¢, ,National Report for Serbia — Annex III“ (2011) y: Jan Paulsson (ed),
International Handbook for Commercial Arbitration, The Hague (first print 1984).
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He IIpefiCTaB/ba rapaHuMjy fa he u gBOCTpaHM yroBop 3aK/bydeH ca BiIa-
JIOM HeKe Jipyre fp)kaBe HY>KHO OC/IMKaBaTy CBe IITO je caipkaHo y Mopen
BUT-y, mehyTum, 1o6po cacTaB/beH MOfeN YBEK JOIPUHOCU KBaTUTETHUjUM
nperopoprma, ymamwyjyhu MoryhHoctu 3a HemH(]OpMMCaHO cacTaB/bambe
opnpen6bu Mehynaparor yrosopa. OBo je moce6HO GMTHO aKko ce y BUAY MMa
YNMeHnIa Ja je Hajsehn Opoj ctpanux ymarama y Penmy6omunm Cpbuju mo-
KPMBEH [JBOCTPAHMM CIIOPa3yMOM U 3allITUTOM KJay3y/e HajinosnaurheHuje
Ha1uje.

V 3ak/py4yHa pasMaTpama

BMT-oBu cy crnopasymu Koju HY>KHO OC/IMKAaBajy MOIUTUYKE U €KO-
HOMCKE OfHOCE Hallle 3eM/be Ca 3eM/baMa MOTIMCHUIAMA, I1a He YY/AU IITO
ce y ogpeheHuM curyanmjamMa NpUCTYNWIO pasmmunTvM GopMyranyjama
TpeTMaHa CTpPaHNUX Yyarama. VI3BecHO je fa yHmMuKoBaHa KiIaysyna
HajropamheHnje Halyje ¥Ma CMUCTA jeAMHO Kao jfeo Mogmen B T-a xoju
6u 610 monmasHa Tauka y mperoBopuma. MebhyTum, He mocToju cymma na
jacHo ¢dopmymmcaHa ofpenba o TpeTMaHy HajnosmamheHuje Hanuje (MH-
KIy3MBHA WM MCK/BYy4Yyjyha) pelraBa Buille mpo6iemMa Hero IITO MX CTBa-
pa, Ia je caMMM TMM HEOIIXOJHO IIOCMaTpaTy Ipakcy MmopepHux BMT-opa
KOj¥ OBO IIUTabe Pery/Inily eKCIUINIUTHO, 3aTBapajyhn BpaTa 3a KpeaTuBHO
TyMaderme y OKBMpMMa Moryher MHBECTHUIIMOHOT CIIOpa.

ITopen HaBeneHOT, Kako je mocrojeha mpakca BeoMa fuBep3npuUKOBa-
Ha, TEIIKO OM OMJIO MpefBUAieTM Ha KOjU HauMH Ou apOUTpaKHM TpuOyHa-
M MPUCTYNWIN Y TyMadewy onpen6u Hammx BUT-oBa koje Hucy pemme
IyUTabe COICTBEHOT JOMalllaja Ha M3PUYMUT HauMH. Y TOM CMUCIY, ayTOp
Ipef/IaKe Jla Ce HAKOH ycaI/lalllaBama, yCBajamba U 00jaB/byMBamba HAIMO-
HanHe Bep3uje Mopen BIT-a, koju 6u pemno nuramwe TymMadema TpeTMaHa
HajrosnanrheHyje Halyje jefHOCTABHOM U jaCHOM je3MYKOM (OpPMY/IaIiijoM,
ofipesie mpropuTeTH y pedopmymmcamy nocrojehux kmaysysna (y 3aBucHOCTI
Off CTeIleHa MHTepecoBama CTPAHNUX y/Iarada ca MHBeCTMpamwe y Pery6mmiun
Cp6muju, TOBO/BHMX OJHOCA €A 3eM/bOM HMOTIVICHUIIOM U IPYTYX TTOTUTUIKIX
dakTopa Koju Cy NpecyiHU NPUINKOM AUIUIOMATCKUX IIPeroBopa) Kako 6m
ce y pornegHoj 6ynyhHoCcTH enmMMyHICamy IOTeHIjaTHN IPOO/IeMy KOju ce
MOTY jaBUTM Y OKBMPY apbuTpakHor cropa usMeby crpanor ynaraua u Pe-
ny6nke Cpouje.

CBecHM CMO YMIbeHNIIE fla je Ha OBOM IUTaHy Beh 6mno Bumre (Hey-
CIIELIHNX) IOKYLIaja Off CTpaHe IPaBHUX eKCIlepaTa Jja MPUKaXKy BaXKHOCT
ajiekBaTHOT (hopMynmcama oapenada BIT-a, Te 1a cy CymTMHCKe 1 CUCTeM-
CKe IIPOMeHe y 0BOj 00/1acTi Marbe BepOBaTHE, I Y CBAKOM CIIy4ajy CIope U
HeeduKacHe y KpaTKoM poky. MebhyTum, To He uck/pydyje MoryhHocT fa ce
Ha ad hoc 0CHOBM, IPU/IMKOM 3aK/by4erba CBAKOT HOBOT MM peBUpama Beh
nocrojeher BV T-a anraxyjy cTpyumany Koju 6u gonpuHeny GopMyIncamy
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jacHUjer ¥ MpeABU/bUBI]jET OKBUPA 32 OCTBApMBakbe IpaBa CTPAHMX yIarama
Ha Teputopuju Peny6nmke Cpbuje. Ha oBaj HauuH, nako 61 ce MHUIMjaTHO
HOTPOIIIIO BUIIe OYIIeTCKMUX CpelCTaBa 3a aHTaKOBambe CTPYUbaKa, yIITeaa
y HOTEHILIMjaTHOM CIIOPY Y MHBECTHUIIMOHOj apOUTpaXKy MOI/Ia Ou Jia ce Mepn
y MUWIMOHUMA eBpa. [lofaTHO, M3BECHOCT y MOCTYMIMMA 3aLITUTE CTPAHUX
ynarama Koja ce IOCTIDKe afieKBaTHUM (OpMy/MCaeM TpeTMaHa 3allTH-
Te CTpaHMX y/arada, MMmana 6u mo3utuBaH edeKkaT He caMo 3a CUTyaluje
y xojuma he cnop Hacraty, Beh u y Hu3y mperoBopa cTpaHUX yiarada ca
Ap>KaBOM KaJla ce MHUIMjaIHO pasMarpa jja i he crpanu xanutan yhu y
TOKOBe HalMoHajaHe mpuBpefe. OBUM IPUCTYIOM Ce He IOCTIDKE CaMo
eduKacHMja 3aIITUTA NOje[UHAYHNX IIPaBa CTPAHMX y/larada ¥ OYeKMBamba
IpKaBe IpMjeMHUIIe ylarama, Beh ce cTBapa 1 IMOBO/bHMjA KIMMa 3a Jja/be
y/iarasbe, MITO OIeT AMPEKTHO, TO3UTUBHO yTIUYe Ha APYIITBEHNU ¥ €KOHOM-
CKI pa3Boj Op>KaBe NpUjeMHUIIE yIarama.

Uros ZIVKOVIC, M.A.
Junior Faculty Member at the Faculty of Law, University of Belgrade

PROBLEMS WITH INTERPRETATION OF THE MOST
FAVORED NATION CLAUSE IN FOREIGN DIRECT
INVESTMENT LAW AND REPUBLIC OF SERBIA

Summary

The author focuses on the analysis of issues arising in the context of inter-
pretation of the most favored nation clause from bilateral investment treaties in
cases where a foreign investor seeks application of a dispute resolution mecha-
nism available to third-state investors under the MFN treatment standard. The
spotlight of the paper is on the standards developed in practice of international
investment arbitrations that dealt with this particular issue with the aim of
identifying the interpretative stance and potential problems that might occur
in the future, specifically with respect to BITs signed and ratified by the Repub-
lic of Serbia. In its concluding remarks, author outlines the risks of improper
formulation of FDI protection standards while giving recommendation on po-
tential steps that could be utilized in dealing with this troublesome issue in the
processes of renegotiation of existing and conclusion of new BITs by the Serbian
government.

Key words: FDI, extension of the MFN clause, interpretation of international
treaties, Maﬁezini case, BI'T, investment arbitration.
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Mapuja BETMYKOBIIR
MacTep mpaBsa
3aMeHUK JUpeKTopa AreHlyje 3a jaBHe Ha0aBKe — rpajg Beorpag

INOACTUIIA] PA3BOJA IIPENY3ETHUKA, MUKPO,
MAJIMX " CPEJIBUX ITPABHUX JINIIA ITYTEM
JABHVX HABABKWN Y EBPOIICKOJ YHUJU
N PEIIYB/IMIN CPBUIN

Pe3ume

Iosnaitio je ga usmehy paseujenol cexiiopa tpegy3eiliHUMITIBA, MUKPO,
manux u cpegrux tpasHux nuya (gamwe y twmexciiy: MMC) c jegHe citipare u
KOHKYpeHiliHe HaUUOHAHe tipuspege ¢ gpyie cilipare Hocilioju 3HAK jegHAKOCTIU.
Ceecre wurveHuye ga je 08aj cexitlop in1aeHU HOCUIAY, eKOHOMUJe, anu U peas-
HOCIiU, ga YApKoc 6pojHum cyOeeHyujama, HopeckuMm ONaKWUUama, cmarbersy
BENUKUX THAKCEHUX HAMEUIa, 084j CeKiiop Cilainupad, mMHoie Cy ce 3emme y
iocnegroe speme okperyne eohery HONUIIUKe jABHUX HAOABKU HA HAYUH KOju
he niogcmahu reios passoj. Hatiopu iiojegunux gpycasa tpahenu cy cnuunum u
3HAYAHUM AKTHUBHOCTAUMA HA MehygprasHom HUB0Y, ige ce 3anaiarwa Eepoii-
cKe yHuje ucitiudy y upeu iinax. Y osom pagy ayiiop ce 6asu jasHum Habaskama
y ynosu lenepatiopa passoja cexitiopa MMC, uipetipexama xoje citioje Ha Hiom
ayimy, citiary gomahel, anu u KOMyHUGApHOI HUPABHO-UONUTHUUUKOT OKBUPA TI0
osom tuiiary, ociiojehoj dpakcu Hapyuunaya. Ayiiop wiaxohe, y o6om pagy
gaje u tipetiopyke 3a yHatipeherve HeKUX 3AKOHCKUX peuderba ¥ 060j 007aCiiu.

Kmwyune peuu: jasue nHabaske, Hogciliuyaj ipeqgy3etiHuka, MUKpo, Manux u
cpegroux UpABHUX NUUA, pa3eoj HayuoHanHe ipuspege, Ee-
poiicka yHuja.
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I YBop

JaBHe HabaBKe TIpeNCTaB/bajy TEPMIH YCBOjeH 32 O3HaYaBambe KYIIOBM-
He 1o6apa, ycIyra u pajioBa, a off CTpaHe KOPMCHMKA OYHeTCKUX CpeCcTBa.
JemHOCTaBaH Ha3MB MOTrao 61 HEKOTIa OJIAKO HABECT!U Ha ITOTPeIlaH 3aK/bydaK
Zia ce MICTO TaKO PajM O jeFHOCTaBHOj 06/1acTH, Koja PyHKLMOHNUIIIE IO TIPUH-
LVITy: KyIyjeM-Tipofiajem. Vnmak, I03HaBaoIy oBe MaTepuje, MeTagpopuaKu
6u KasamM Ja Cy jaBHe HabaBKe M3Y3eTHO MONHO Opy’kje, uMja IIpaBUIHA
ynorpeba 3axTeBa M3y3eTHO IO3HaBame. JOLI Jajbe, Y 00/1acTy jaBHUX Ha-
0aBKM HM M3Y3€THO NO3HaBame Hehe OMTU JOBO/BHO, aKO IpaBa MeTa MIN
MeTe HICY Impeno3Hare. HepeTko ce Ha jaBHe HabaBKe ITOCMaTpa caMo Kao Ha
KyIIOBUHY fobapa, yciIyra uim pajoBa HOBIEM ITOPEeCKUX 0OBE3HMKA y 3aKO-
HOM Pery/IMCaHOM IOCTYIIKY, @ pajiy 3a[j0BO/beba APYIITBEHUX oTpeba. V
3aycTa, Ky[IOBMHA XpaHe MIN JIeKOBa 3a OOTHMIIe, M3TPajiiba IIKOMA, yTeBa
U BeTIMKMX CUCTEMa CIIYXU 3a/J0BOJberbY NMOTpeba KpajibX KOPUCHUKA, aln
jaBHe HabaBKe He CMejy ce MOCMATpaTH je[THO Ca CTAHOBMINTA 3a/J0BO/bEHA
KPAaTKOPOYHMX I[W/beBa, Beh caMo 1 y jeayHO y CMHeprujy oBUX ca Zyropod-
HUM.

VsBpuieeM HabaBKM [p)KaBa [MPEKTHO YTW4e Ha IIpUXOie M
TpOIIehe jaBHMX CPEJICTaBa, a CAMUM TVM, 1 Ha YKyTIHE eKOHOMCKe TOKOBE Y
jemHoj 3eM/by ¥ mmupe.' 360T TOTA ¥ He WY/IM TIOATAK /1A PXKaBe MUPOM CBe-
Ta npuberapajy pedopmucamy nocrojehnx cucrema jaBHux HabaBku. Came
pedopMe monpuMme cy pasmndnTe obMKe. JeqHe Cy ce Ap>KaBe OKpeHyIe
IIeHTPA/IN3aIMjI CYCTeMa jaBHMX HabaBKIL, a pajiy OCTBapema ymresia. JIpyre
Cy ce oIIpefie/uIe 3a peCTPUKTUBHU]Y IIOJINTHUKY CaMe jaBHe OTPOLIbe. 3eM/be
KOje Cy orpesiie y KOpyIIyju, HOKyIIaBajy /ia ce ca MCTOM M360pe IMPOKOM
aHTMA0Y3VBHOM IIOJIUTHKOM M YBODemeM BelMKor 6poja aHTMKOPYIIIIVjCKIX
Y Ka3HEeHVX Mepa. YIPKOC TOMe ¥ He 3aHeMapyjyhu 3Hayaj OBakBUX IIOCTY-
IaKa, HeKako ce umHM ja Behu 6poj mux 3abopap/ba YMIEHNUIY Aa MOJN-
TMKa jaBHUX HaOaBKM He cMe OMTH pykoBoheHa caMo muTamuMa yIurene 1
cMameHe noTpoluke. HecriopHa je moTpeba 3a eKOHOMUYHUM 1 PalMiOHAI-
HMM IOCTYIambeM, alil y KOHTEKCTY 3al0BO/bela APYIITBEHNX MOTpeba u
HAI[MOHATTHOT pa3Boja, MOMUTMKA jaBHUX HAOaBKM He CMe MMATM KOHILEIT
Monujepose Tepanie. IToTpe6HO je YIOXUTM HAmope 3a IMPOHATACKOM
CUCTeMa jaBHMX HabaBKM Koju he ympaBo myTeM HOTpOILIIbe U Y YCIOBUMA
KpM3e JOBECTM /IO 3ayCTaB/balba HETaTUBHOT €KOHOMCKOT TPeHJa ¥ YYMHUTI
npuBpeay KOHKypeHTHujoM. YapoOHy mranuh He IOCTOju, IOK IpenpeKa u
13a30Ba Ha TOM IIyTy MMa MHOro. KOHIIeNT MonTyKe jaBHUX HaOaBKM MOXe

1 Bumie o exoHoMckuM ¢yHkimjama gpxase Bugu: Khi Thai, ,,Public procurement re-
examined’, Journal of Public Procurement, Volume 1, Issue 1, ctp. 10, FOCTYIIHO Ha CajTy:
http://www.ssrn.com/, ucro Tako u y: Cetucnas Tabopou, Tatjana Joparuh, Exonom-
cko dpaso, Ilpapun @axynrer YHuBepsurera y beorpany, beorpazn, 2010.
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OUTY IIOCTaB/beH Ha HAUMH Jla TEKM OCTABAPEIbY PA3INUUTHX LIN/beBa: eKO-
HOMCKUX, COLMOMOUIKNX, 6e30eTHOCHNX, eKOMOIIKNX, uTh. IIpuMepa panu,
kopuctehn cBoj HabaBHM M MOTpPOLIAYKM KamaluTeT Aa u3abepy mobpa,
yCIyre M paZioBe KOju MMajy CMalbeH YTUIAj Ha XKMBOTHY CPEIVHY, jaBHA
yIpaBa MOXKe 3Ha4ajHO NOIPUHETH PeaIM3aLMji IU/beBA ONPKUBOT PasBoja,
a IIpe CBera YTULIATM Ha CBECT IIMPe jaBHOCTM O 3HA4Yajy eKO-TIPOM3BOJA U
yenyra.? VImak, Kako je eKOHOMCKY I[Wb OMIITenpuxBahes, Tako M KOHIIENT
HO/MUTHKE jaBHUX HaOaBKU CBake 3eMjbe TpeOa OUTY IOCTaB/beH Ha HAuUMH
fla IPUOPUTETHO TEXM U OMOTyhM HeroBy peanmsaiyjy. JeaH of HauMHa
OCTBapema eKOHOMCKOT I[ijba je MOACTulame pa3Boja MMC myTeM jaBHUX
HabaBky, 6ymyhu ma yrpaBo oBaj ceKTOp IpefcTaB/ba HOCHOLIA pa3Boja Mpu-
BpeJie jefHe 3eMJbe.

IT Pasno3u koju yru4dy Ha aHrakosamwe MMC y jaBHUM
HabaBKaMa

MMC wmMajy K/by4Hy YOIy Yy TeHepucalhy HOBUX PaJIHUX MeECTa,
noBehamwy 3aIOCTIEHOCTN Ha JIOKQTHOM HUBOY ¥ CTBAapamy Ofp)KUBeE IpHU-
Bpefie. YIIPKOC TOMe, HeflaBHa MCTpaKMBama MoKasyjy aa je yyemrhe MMC
Ha €BPOIICKOM TP)XMINTY jaBHMX HA0aBKM Y BEIVMKOj AUCHPONOPIMU ca
6pojem MMC koja nocroje y EY. MMC unne 99% op ykymHor 6poja cBux
koMmauuja EY, ok ce yKkymaH moueHar yroBopa o jaBHMM HabaBKama Koje
MMC kommanuje sakbyyjy, kpehe y pacriony og 58% u 61%. [Tpokiamosa-
HO je ia ubeBy nonutrke EY Texxe 06e36ehuBamy TpaHciapeHTHOCTH, edu-
KaCHOCTH, CTBapamy jeJUHCTBEHOT TPXKMUILITA U je[[HAKOT TpeTMaHa usMehy
BenMKuX mpaBHuxX muma 1 MMC.* Mehytum, nogarax o yyemhy MMC na
TPXKUIITY jaBHMX HabaBKu y EY He roBopu y mpmiaor ocTBapemy jegHaKOr
TpeTMaHa u3Mehy Benukux npaBHux mia u MMC. 3amTo je To TaKo U Koju
CY pasyosu Kojy yTmdy Ha aHraxosatbe MMC Ha TpXKMIUTY jaBHUX HabaB-
kn? Grosso modo, pa3no3u Koju yTudy Ha aHraxopawe MMC Ha TpXXuiury
jaBHMX HabGaBKM MOTY ce IOfIe/IUTU Ha eKCTepHe MU 00jeKTUBHe U MHTep-
He 1 cybjekTuBHe. VIHTepHM pas3o3n Besyjy ce 3a caM cybjekar, Jakie 3a
HeKy ofi kareropuja MMC. Pa3no3u koju He 3aBUce Off caMOT IIPUBPESHOT

2 Toppana Tacmu, Mapuja Kocruh, ,3enene nabaske y EBpornckoj yHuju u muxosa Ipu-
Mmena y Cpbuju, IIpaso u iipuspega, 6p. 7-9/2013, cTp. 466.

3 ITogaTak ce OQHOCH Ha TPOTOAMIIEYM Hepuop, of 2006. mo 2008. rogmHe um obyxBara
yroBope o jaBHUM HabaBKama u3Haj EY mparosa. Bumre o Tome Bupu: Emma McEvoy,
Anthony Flynn, Paul Davis, ,,Are Tenders on your Radar? — Promoting SME participation
in public contracts — Best Practice Guide®, 2013 (zame y ¢dycHorama: Promoting SME
participation in public contracts), gocTymHo Ha: http://www.procurement.ie/publications/
are-tenders-your-radar-promoting-sme-participation-public-contracts, ctp. 13.

4  Promoting SME participation in public contracts, ctp. 110.
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cybjekTa, HBEroBOr KalaluTeTa, IPUIAJHOCTU ofpeheHoj kareropuju, Beh
ce Be3yjy 3a HeKe CIIO/bHe OKOJIHOCTU Ha KOje caM IpUBpefHM cybjekar He
MOXe [ja yTude, MMajy KapakTep eKCTepHMX WM OO0jeKTMBHMX pasiora. Y
nopebhemy ca MHTEPHUM, OBU APYTH pasno3n y ganeko Behoj mepn yruuy Ha
MmoryhHocT aHraxosawa MMC y jaBHMM HabaBKaMa.

1. EkcTepHu pasnosu Koju yTudy Ha aHraxosamwe MMC y jaBHum
HaGaBKamMa

Ia mu he nponenar yyertha MMC y jaBuum HabaBkama 6utu Behu mnn
Maml IIPEeBACXOIHO 3aBUCHU Off TOTa ja im y ofpeheHOM ApymITBY mOCTOjU
TOBO/BHO pa3BMjeHa CBeCT O 3Hadajy u yruuajy MMC Ha pasBoj mpuspene
U IOC/IEANYHO fla /X Cy MPOINCHU Y 3eM/bY IIPUjaTe/bCKM HAKIOWEHM IpeMa
OBOj KaTeropuju NmpuBpenHux cybjexara wm Hucy. OTyga y Tpymy ekcrep-
HUIX pasjIora, Ipe CBUX CIaJiajy IMPOMNCHU KOjU peryaniry o6acT jaBHUX Ha-
6aBKIL.

Ha nusoy EY jaBHe HabaBke perymucane cy mmpektusama.” OHe ce
IPMMEYjy CaMo y CIy4YajeBuMa BeMKUX jaBHUX Ha0aBKM Koje Cy BpeIHO-
CTy u3Haj peneBaHTHUX EY mparosa (T3B. eBpoOIICKe jaBHe Habaske).® V Tim

5  Directive 2004/18/EC of the Europen parliamanet and of the Council of 31 March
2004 on the coordination of procedures for the award of public works contracts, public
supply contracts and public service contracts, Official Journal of the European Union, L
134, 30/04/2004. Bume o dupextusu 2004/18/E3 Bupn: Iopmana lacmu, ,JIupextusa
2004/18/EC Espomnckor mapnamenTa u CapeTa 0O ycarfaliaBamy IpoIefypa 3a Jofeny
yroBopa o pafoBuMa, pobama u ycryrama (2004/18/EC)¢ Espoiicko 3axoHogascitieo, 6p.
25-26, 2008, ctp. 22-27; Directive 2004/17/EC of the Europen parliamanet and of the
Council of 31 March 2004 coordinating the procurement procedures of entities operating
in the water, energy, transport and postal services sectors (zame y pycHorama: [lupexru-
Ba 2004/17/E3); Directive 2009/81/EC of the Europen parliamanet and of the Council of
13 July 2009 on the coordination of procedures for the award of certain works contracts,
supply contracts and service contracts by contracting authorities or entities in the fields
of defence and security, and amending Directives 2004/17/EC and 2004/18/EC, Official
Journal of the European Union, L 216/76, 20/08/2009; Council Directive of 21 December
1989 on the coordination of the laws, regulations and administrative provisions relating
to the application of review procedures to the award of public supply and public works
contracts (89/665/EEC), Official Journal of the European Union, L 395, 30/12/2009.

6  BpennocHu mparoBu ozpebyjy ce Ha mepuop off mBe ropuHe. Tako je Ha IpuMep 3a Ha-
penHe aBe ropyHe (of 2012, go 2014. ropyHe) BpeHOCHA IPaHNULA Y KIACUYHOM jaBHOM
CEeKTOpY 3a BIafjiHa Tenma 1 cnyx6e 3a HabaBke gobapa u ycryra 130.000,00 eBpa, a 3a
HabaBKe pagosa 5.000.000,00 eBpa, JOK je BpeZHOCHA I'PaHNI[A Y KTACHYHOM jaBHOM CeK-
TOPY 3a JIOKaJIHy CaMOYIIPaBy ¥ PerMoHe 3a HabaBKy fgobapa u ycmyra 200.000,00 espa,
a 3a HabaBKy pafgoBa Takobe 5.000.000,00 eBpa. 3a BpefHOCHe rpaHuiie Y 06/1acTi KOMY-
HaJIHOT ceKTopa 1 obmactu opbdpane Buan: Commission Regulation (EU) No 1251/2011
of 30 November 2011 amending Directives 2004/17/EC, 2004/18/EC and 2009/81/EC of
the European Parliament and of the Council in respect of their application thresholds for
the procedures for the awards of contract.
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CIy4ajeBuMa, IpaBua gupextusa EY cy ucra u nogjegHako ob6asesyjyha 3a
cBe mpxkase wiaHune EY. YV mormeny jaBHMX HaGaBKM VCIOJ, peleBaHTHUX
EY nparosa (T3B. jaBHe HabaBKe Majie BPeJHOCTY VI HAIVIOHA/THE jaBHE
HabaBke), ofpende mupektrBa EY 3a mpkaBe wiaHuie Hucy obasesyjyhe.
Y Tum cnyyajeBuMa IOCTyName Hapyduaana [p)KaBa WiaHMIA IpemyuiTe-
HO je perynucamy HallMOHa/JIHMM IIpaBUIMMa KOja ce pa3/uKYjy Off gpiKa-
Be [0 Ap>kaBe. Y Morlefy nopctuiama passoja MMC, mupexktuse EY He
caipke HeKa 3HayajHuja mpasmia. Kao peneBaHTHe, McTH4y ce ofpenbe
Koje ce OffHOCe Ha MOTyhHOCT Iofie/ie ImpefMeTa Ha IapTuje, aHTaKOBAbe
HOfyroBapaya ¥ IOJHOLIEHke IOHyfle y Irpyny monyhaua ys moryhHoct ma
ce y TUM C/Iy4yajeBUMa YCIOBU 3a ydemrhe y IOCTYIIKY jaBHe HabaBKe MOTY
UCITyWaBaTy KyMynatusHo. [lopen Tora, Bennke jaBHe HabaBKe OIIAlIABajy
ce y Crry>x6enom mucty EY, Tako ma 6uBajy mocTymHe CBUM 3aHTepecoBa-
HUM cy6jektuMma, na 1 MMC. Y noriefy HalMOHa/THUX IIPaBUIa, Y KOHTEK-
cTy nogicTuiiaja passoja MMC myTeM jaBHMX HabaBKy, youaBajy ce 3HayajHe
pasiuke, Ie ce HeKe 3eM/be II0CeOHO MCTUYY y HallopyMa fIa HaBelleHe I10-
CTyIIKe ypefie Ha HauyH fia mopctundy ydeuthe MMC y jaBHuM HabaBKama.
Ip>xaBe 6u ce Tpebame oxpabpuBaTy Ha OBaKaB KOpakK IOCeOHO U3 pasyora
IITO CY BPEJHOCTU OBMX jaBHMX Ha0aBKM, KaKO M caM Ha3UB IOBOPU, MaJle,
na cy oHe yronuko noroguuje 3a MMC. Tenepanno, MMC y Hajsehem 6pojy
CTy4ajeBa IOHOCE IOHYAY 3a MaJle ¥ YTOBOPE CPENIbIX BPEHOCTH, U3 Pas3-
JIoTa LWITO HUCY Y MOTYhHOCTH [ja MCITyHe BUCOKE YCIOBe y IOy 3aXTeBa-
HOT TeXHUYKOT U (PMHAHCY]CKOT KalaIuTeTa.

[Topen mpomuca, yuenthe MMC y jaBHuUM HabaBKaMa JeTepMMHU-
CaHO je M OKonHOIIhy Ja /M ce KyIyje LIEHTPAJHO MIN TO HIUje cnyqaj.8 M
TEXXIbY 32 eKOHOMUYHNM NIOCTYIAkbeM U OCTBapemeM YIUITela, MHOTE 3eM/be
HAITyIITajy JieLleHTPa/In30BaH CUCTEM jaBHUX HabaBKH, 00jefubyjy morpe-
6e Beher 6poja Hapy4YmIala M OpraHu3yjy LeHTpalHy KYIOBUHY fobapa u
ycnyra.” Amy, HOMUTUYKA BO/bA a CTUMY/IMIIE jaBHe HabaBKe Kako O1 ce
CHCTeM OCHa)XXMO KpO3 IIeHTpalHe HabaBKe Moke Iohu y cyKob ca sKe/beHOM
HO/IUTHUKOM 3a cTuMynanyjoM cektopa MMC, jep cy obe 1o mpupopgyu KOoH-
drmukTHE oHOCHO KOMMsMone.® O63upom fa cy LenTpamM3oBaHe HabaBKe

Promoting SME participation in public contracts, cTp. 16.

Buue o ieHTpanu3oBaHuM jaBHUM HabaBkama Bupy y: Katri Karjalainen, ,,Estimating the
cost effects of purchasing centralization - Empirical evidence from framework agreements
in the public sector®, Journal of Purchasing & Supply Managment, no. 17/11, ctp. 87-97
n Carpineti Laura, ,,Shall public entities be obliged or free to buy throught a central
procurement Agency? Some insights®, Enhacing best practice in Public Procurement, 3rd
International Public Procurement conference proceedings, Amsterdam, August 2008.

9 ]aBHC HabaBKe papoBa yrimaBHOM CYy M3Y3€TE 3 pa3jiora ibUXoBe HCHOI[O6HOCTI/I 3a II€H-
Tpaan30BaHOM KYIIOBMIHOM.

10 Vincent Campbell, ,Is centralized procurement i.e. the establishment of the National
Procurement Service (NPS) more beneficial to the public sector than decentralized
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pesynar objenumaBama I0Tpeda, TO Cy 3aXTeBaHM 00MMM M KOTIMYMHe J06a-
pa u ycnyra, o npaswry Behu, mro Heratnso yrude Ha MMC. Ilentpanne
jaBHe HabaBKe Cy TOTOBO 6e3 M3y3eTaKa Be/VKe jaBHe HabaBKe Koje 3HaJe
U BE/IMKY BPEIHOCT YTrOBOpPa, ITO de facto uckmpydyje moryhnoct MMC 3a
ydecTBoBameM. Hanme, y ycmoBuMa LieHTpam30BaHOr HabaB/barba, KaIaly-
Ttet MMC Hucy TakBu fla MOTy Jja IIOKpHjy 3aXTeBe I|eHTpPa/JHOT Tela 3a
jaBHe HabaBke. C TMM y Be3) Ha 3em/baMa Koje ce okpehy yBobemy cucrema
IleHTapa/I/30BaHe KyIOBMHE, jecTe M3a30B U 0baBe3a a MOCEOHY MaXmby
HOCBeTe ITPOHA/NIACKY Ha4yMHA Koju he 1 y yclmoByMMa LieHTpami30BaHe KyIo-
BuHe noactahu anraxxosamwe MMC.

Takobe, y rpymy ekcTepHUX pasiora cIaja ¥ IOHAllalbe Hapydynona
OJJHOCHO JIMI]a Koja CY 3alloC/ieHa Ha IIOC/IOBNMMA jaBHUX HabaBku. Hamme,
y onpebenuM crydajeBuma u o ogpeheHnM nuramyMa, IpPONNCK O jaBHUM
HabaBKaMa OCTaB/bajy Hapy4YMOLMMa IIPOCTOP 3a AVCKPEIVIOHO OfTy4YMBatbe
6wno yommre 6uiao y omabupy msmeby Bumie monyheHux anrepHaruBsa.
Bpuiehu oBa cBoja oBnanthema Hapyunal Moxke yTunaru Ha ydemthe MMC
y jaBHUM HabakaMa Ha pasjmunte HauuHe. [IprmMepa pannu, oHAa Kaga BpUINA
oflabyIp MOCTYIIKA jaBHe HabaBKe, Kajla cacTaB/ba KOHKYPCHY OKYMEHTAIVjy
¥ C TUM y Be3) IIOCTaB/ba yC/IOBe 3a ydyemrhe y IocTyniuMa jaBHe HabaBKe,
Kajia ofpehyje HauMH JjOKa3MBama yC/I0Ba, Kajia BPIIN offabup KpuTepujyma
3a flofienly YroBopa, UTA.

Taxo, orBopeHocT onpehene jaBHe HabaBke 3a mpuctyn MMC 3aBu-
cihe wecto on omabpane Bpcte moctymka.'! O63upom 1a cy oTBOpeHN U pe-
CTPMKTUBHM IIOCTYIAK jaBHe HabaBKe HajTPAHCIIApPEHTHM) !, OHY Cy C aClleKTa
MMC u Hajnoropgauju. Ha fpyroj cTpanm Hamase ce CBM OCTany MOCTYIILIA
jaBHe HabaBKe, rie Hajehe HeratuBHe nocnenuie o ydeuthe MMC nma mo-
CTyIaK KOHKYPEHTHOT ujajora'? u mocTymak jaHe HabaBKe Mase BPEIHO-
ctu. KonkypenTHu gujanor, ' mpecTasba HajcIOKEHU I M HajTyTOTpajHUUM
HOCTYIIAK jaBHe HabaBKe KOju ce y Ipakcy Hajderrhe KOPUCTM KOJ|, BeTUMKUX
MHPPACTPYKTYpHUX mpojekaTa, usrpagme VT Mpexa, jaBHO-IpUBATHUX
IapTHEPCTaBa, IITO Cy OKOJMHOCTM KOje 3aXTeBajy aHTa)KoBame BEeIMKUX
IpUBpegHMX cybjeKara KOju MOTY 3aJJOBO/BUTHU BEMKUM U CTIOKEHUM 3aXTe-

procurement? The National Procurement Service - a case study®, Dublin City University
Business School, Ireland, 2010, ctp. 26.

11  Bumie o BpcTaMa IOCTYIKa U BbuxoBoM Mehyco6HoM ogHoCcy Bupu: Mapuja Benmukosuh,
Boguu kpos ipeiosapauku dociliyiak jasHe nabaeke, Cryx6eHu rmacHuk, 2012, crp. 47-
67.

12 Ynan 11, Tauka 11, maparpad 9 Jupextuse EY 2004/18/E3.

13 Bumie o KOHKypeHTHOM amjanory Ha HuBoy EY u y Benukoj bpuranuju, rae je merosa
npuMeHa u Hajuemtha Buan: Sue Arrowsmith, Steen Treumer, Competitive Dialouge in EU
Procurement, Cambridge University Press, 2012 u Mapuja Bemnuxosuh, ,, Konkypentan
AUjaJior y jaBHUMM HabaBKaMa®, [Ipaso u iipuspega, 6p. 7-9/2013, cTp. 528-529.

67



YIAHLN IIpaBo u npuBpena

BUMa Hapyunona. IToctynak jaBHe HabaBKe Majie BpeJHOCTH je Takobe jako
3Ha4YajaH M3 Pas3/iora HITO OH IOJjIeXKe HAIMOHA/JHMM IPAaBUINMA, TaKO Ja
off ip>KaBe 710 IpyKaBe 3aBUCH Ja u he HaBefieHe IOCTYIKe ypeauUTH Ha Ha-
4yH fa nozctunde yyermthe MMC y oBuM ciny4dajesuma nan Hehe.

ITopen Tora, Hapyummaly MOXe yTULATM Ha aHraxosawe MMC y
jaBHMM HabaBKaMma IIyTeM ycaoBa 3a ydemthe y moctynky. OBu ycnoBu
HpefcTaB/bajy jesrpo mpenpeka MMC 3a no6ujame jaBHor yrosopa. Hamme,
CBM YCJIOBU KOjU Ce Y KOHKYPCHOj TOKyMeHTauuju oapebhyjy, a koje monyhaun
MODPajy ia UCIIyHe, Jiefle ce Ha o6aBe3He U (aKy/lITaTMBHE WM JJOlaTHE YCIIO-
Be. VcnymeHocT 06aBe3HUX yCIoBa ce off MoHyhaua 3axTeBa yBeK, Oe3 usy-
seTaka M oHM ce mpormcuma oipebyjy Takcarusro.'* Y mornemy momaraux
yC/I0Ba, Hapy4uIall, YKOIMKO OLieHN Jia je TO IOTPeOHO 3a KOHKPETHY jaBHY
HabaBKy MOXKe 3aXTeBaTU U MCIIyHebe JOJATHUX YC/IOBA, CBUX M/IN HEKMUX.
@akynTaTUBHM YC/IOBM THYY C€ HEKUX JJOGATHUX 3aXTeBa ITOIYT €eKOHOMCKOT
" (MHAHCUjCKOT CTama IOHyDaya, HeroBor TeXHUYKOT VIU IIOCTIOBHOT Ofi-
HOCHO NpO(eCHOHATHOT KamanuTera (IIPeTXOfHO MCKYCTBO MM KaJ[pOBCKa
0CHOCOO/BEHOCT) ¥ 33 Pas3NMKy of 00aBe3HNUX OHU Cy Habpojaum example
causa.”® Mebytum, mpormcyu o jaHuM HaGaBkama Kopucrehu remepamme
K/Iay3yJle MIIaK OTpaHNMYaBajy Hapy4molie IpUINKOM buxoBor nsbopa. Tako
ce nupexktnBama EY opebhyje na Hapyumran Mopa BoguTu padyHa o ToMe fia
VX OfIpefiV Ha HAa4MH Jla He AMCKPUMMHUILY oHyDade, ja Cy IPOIOPIVIOHA-
HV TIpENIMETY YroBopa U fia cy jachm,'® mro ce menn oy cmydaja 1o cyvaja.
ITosHato je ma ymoTpeba reHepaqHuX Kaysyna Huje IPeropydYblBa ca CTa-
HOBMIITA IIpaBHE CUTYPHOCTH, alyl Ca CTAHOBMIITA aHTakoBamwa MMC y
jaBHIM HabaBKaMa IbJXOBA yIoTpeba IpefCcTaB/ba HAPOYUTO OTexasajyhy
okonHOCT. HemmcaHo je mpaBumio ga Koj yroBopa Behyx BpefHOCTI y yC/TOBM-
Ma JMCKPEIVIOHOT O/Ty4/Barba, HAPY4YMOLM 3aHeEMapy]jy NPMHINIIE IIPOIIOp-
IIIOHA/THOCTY ¥ 3abpaHe AUCKPMMUHAIMje U YIIABHOM IIOCTaB/bajy CTpOTe
yC/IoBe y HOIJIefly 3aXTeBaHNUX Kamanmrera He o6asupyhu ce mpu tome Ha
nonoxxaj u moryhnocru MMC. Tako ce ycTanma mpakca fia ce GMHaHCHjCKO
" eKOHOMCKO CTatbe 0OpadyHaBa 10 (GOpMy/IM OCTBAPEHOT IPUXO/iA 3a IIPeT-
XOJIHE TPpM TOfVIHE Ofi o0jaBe MO3MBA Y M3HOCY Ofi TPOCTPYKe IpOILieHheHe
BPEIHOCTY jaBHe HabaBKe, IOK Ce Y IOIJIefly 3aXTEBAHOT KaJ[pOBCKOr KaIa-
IITeTa IIOCTaB/ba YCIOB Aa MoHyhad mocenyje Behn 6poj 3amocnennx, 4ak u
y OHUM C/Iy4ajeBMMa Kajia TO peajHO HMje HEOIXOZHO Y MEPU 3a UCHYIherbe
KOHKpeTHOT yroBopa. O631poM fia Cy MOC/IOBHU IPUXOA U O6POj 3aI0C/IEHNX

14  Ynan 45 Jupextuse 2004/18/EC.

15 Ynan 47 u 48 JIupexruse 2004/18/E3 u wman 75 u 76 3JH PC. Bume o ycnosuma Ha
Husoy EV Bumm: Christopher H. Bovis, EU Public Procurement Law, Edward Elgar
Publishing, 2007, ctp. 72-75.

16  Ynman 44(2) Oupextuse 2004/18/EC.
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ITIABHM KPUTEPUjyM 32 PasBpCTaBambe IMPUBPeNHNX cy6jekara,!” Ha apxaBa-

Ma WIaHuIaMa je obaBes3a la OBO INTambe ypefe Ha Ha4MH KojuM ce Hehe
orpannyntyu ydemhe MMC y BenMKUM jaBHUM YTOBOPMMA.

Ilopen Tora, MMila Koja y4eCTBY]y y cacTaB/balby KOHKYPCHE JOKYMEH-
Tanuje Mory yTunaTu Ha yaermthe MMC npunnkoM oipehuBama Kputepujyma
3a mopmeny yrosopa. IIpomycy o jaBHUMM HabaBKaMa OCTaB/bajy CI000AY U3-
6opa Hapyumonuma n3Mely nBe BpcTe kpuTepujyma 3a Jofielry yroBopa 1 TO
3a HajHIDKY IOHYDeHy IleHy 1 eKOHOMCKM HajlloBO/BHMjy HOHYyRy. OBa mpyra
OIIIMja JIa7ieKo je MOTOffHMja ca CTAHOBUINTA IOACTUIAja pa3Boja MMC my-
TeM jaBHMX HabaBKM 0063MpoM ja oMoryhaBa BpegHOBambe eJleMEeHTa MHOBa-
TUBHOCTH, y YeMy ce MMC uctuay.'®

Y Ipymy eKCTepHUX pasjiora, fia/be e MOTY CBPCTAT! U 3aXTEeBU Y IIO-
ey cpefcTaBa obesbebema, afMuHNUCTpaTNBHE 6apujepe y By HeCTaH-
JapAM30BaHNX KOHKYPCHUX JOKYMEHTAIMja, IPEBeIMKY a[MUHUCTPATUBHN
3aXTeB) 3a JOCTaB/babeM BEIMKOI Opoja JOKyMeHaTa Kao HOKAa3HUX Cpefl-
CTaBa, Ha4YMHA HMXOBOT C/Iarama, HOTINCUBAa, IONyHaBama 0obpasalia,
HETIPUCTYNAYHOCT afMUHMUCTpalyje MmoHyhaunma, HelpysKame IMOBPaTHUX
nHdopmanuja, HeobjaB/pMBaKbE MPETXOSHOr 0O0aBElLITEebA, IIPEBEIUKY TaK-
CeHV HaMeTH 3a TIOJTHOIIIE e 3aXTeBa 3a AIITUTY TpaBa monyhaya ury.'?

2. VIlaTepHu pasnosu Koju yru4y Ha anraxosame MMC y jaBHuM
HaGaBKaMa

Hepocrarak afeKkBaTHOT (pMHAHCHMjCKOT I €KOHOMCKOT KaIalUTeTa,
MaJIy TEXHWYKY ¥ Ka/fPOBCKY Kallal[UTeT, MajIa CIIOCOOHOCT 3a IpuOaB/babeM

17  3a pasBpcTaBarbe MpaBHUX jnila Ha HuBOy EY Bumm: Commission Recommendation of
6 May 2003 concerning the definition of micro, small and medium-sized enterprises, L
124/2003.

18  Ynawm 53(1) OupexTtuse 2004/18/E3 u Ynan 55(1) Oupextuse 2004/17/EC, unan 84 u 85
3JH PC. Kpurepujym eKOHOMCKI HajIIOBO/bHMje MOHY/E MOXe OMTI cacTaB/beH Off pas-
INYUTUX €/IEMEHaTa, HOHYT Ha IIpUMeEpP: KBA/INTETA, TEXHNIKUX U q)yHKIl]/IOHa]IHI/IX Ka-
PaKTEepUCTUKA, EKOHOMUYHOCTH, TeXHNYKe IIOMOhM UTH., JOK je Ha Hapy4MOLMMa CIIO-
6oma nsbopa y morneny ofabupa Kputepujyma 3a LOAeIy YTOBOPa, TaKO fia Ce OHU MOTY
ONpenenunuT Min 3a OUPEKTHU TPOIIAK KyHOBI/IHe - HaJHI/DKy HOHybeHy IICHY, N 3a
TPOIIAK Y TOKY BeKa Tpajama OHOTra IITO ce Kymyje (eHIL. life-cycle costs). Buue o Tome
Buay: Commission staff working document, European code of best practice facilitating
access by SMEs to Public Procurement contracts, ctp. 19.

19  Bume o samtuTy paBa noHybhada y jaBHuM HabaBKama Bumy: Pyxxa Ypomesuh, ,Hosu-
He y 3alITUTI IIpaBa y MOCTYIIMMa jaBHIUX HabaBKu', [Ipaso u ipuspega, 6p. 1-3/2013,
ctp. 70-84; Tynmanveckn Hwmkoma, JJparana KumnpujanoBcka, ,IIpaBHara samTnra Ha
jaBHMTe HabaBku, Zbornik PFZ, 6p. 61(2)/2011, cTp. 417-440; CreBan JIunuh, [paran
Ipuja, Anekcaupap Jlykuh, Sawitiuiia tpasa tionyhaua y tocilyiky jaeHe Habaske,
Beorpap 2004.
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U JaBameM cpeficTaBa o6e3behera, Kao ¥ HeJOBO/BHO II03HABAIbE IIPABIIA
0 jaBHMM HabaBKaMa, HEIIOCTOjarbe VHUIMjaTUBE 32 YAPYKMBAbEM y TPYITy
noHyhada u mopHoIIeHe 3ajeTHNYE TIOHY/E, HEMHOBATUBHOCT Y HOCTOBAKY
IPENCTBA/bajy MHTEPHE Pa3/Io3y KOju yTUYy Ha aHraxosame MMC y japHuM
Habaskama.’’ OBY pas/nosu T ce UCK/bYYMBO TIPUBPETHOT Cy6jeKTa, Heke
op kareropuja MMC, Te ce cTora MOry ce Ha3BaTu 1 Cy0OjeKTMBHUM pasJio-
3MMa.

IIT EY 1 npaBHO-IOMMTUYKI OKBUP NOACTUIIaka pa3Boja MMC
IMyTeM jaBHIX HAGaBKu

JaBHa ympaBa mpepncTaB/ba Hajseher morpomraya y Esporm.?! IIpo-
Hemwyje ce fa fpKase wianuue EY saxBamyjyhnu cBom HabaBHOM M IoTpoII-
HOM KaIlaluTeTy Behn fleo jaBHMX cpefcTaBa Tpolle y MOCTYMIMMA jaBHUX
HabaBKy, yKymHo 18% [TI1-a EV.>> Mebytnm, jasHe HabaBKe He Pe/ICTaBIbajy
camo jaBuu Tpomak. Haume, Crparermjom Eppoma 2020, jaBHe HabaB-
Ke IIpero3HaTe Cy Kao CPe[CTBO KOje MMa K/bYyYHy Y/IOTy Yy peanusanuju
I1/beBa IPOMOBJCAHUX OBOM cTparerujom. OBOM CTpaTerujoM jaBHe HabaB-
Ke TIpeJiCTaB/beHe Cy Kao TPXKMIIHM MHCTPYMEHT KOjU Cé MOpa KOPUCTUTHU
Ha Ha4yMH fa yHampebyje IOCIOBHO OKpy»ere U CTBapa yClIOBe Y KojuMa
he nmpuBpemHY Cy6jeKTV IOCTaTV MHOBAaTUBHUjM, A Ia TPXKUILITE jaBHNUX Ha-
6aBku Tpeba fa Oye opraH130BaHO Ha HauMH fja Oyzie OTBOPEHO 3a IPUCTYII
MMC. Papn ocTBapemwa HaBeleHUX IU/beBa, CTPATEerujoM ce Npenopyuyje
la ce IMPOIMCK O jaBHUM HabaBKaMa PeBUAMPAjY U MOAEpHU3yjy.<” Y ummy
M3MeHe nocTojehnx mpaBuIa Koja peryminry o6/acT jaBHIX HabaBKY Ha HM-
Boy EY, xpajem 2011. ropunHe EBporicka KoMucHja ycBojuia je Mpemore us-
Mena Jlupextuse 2004/17/E3 u 2004/18/E3? y3 ycBajame mpepiora [upek-

20 Promoting SME participation in public contracts, ctp. 18.

21 Tpomkosu jaBHe ynpase y EY msHoce oxo 2 TpummoHa eBpa (exusanent 19 I'lIII-a
EY), usBop: European Commission GPP website, focTynHo Ha afpecu: http://ec.europa.
eu/environment/gpp/index_en.htm.

22 European Commission — Press release: Modernising European public procurement to
support growth and employment, focTymHo Ha MHTepHeT ampecu: http://europa.eu/
rapid/press-release_IP-11-1580_en.htm?locale=en.

23 Communication from the Commission Europe 2020, A strategy for smart, sustainable
and inclusive growth (mame y ¢pycnorama: Crpareruja EBpona 2020), fOCTYIIHO Ha MH-
TepHeT cTpaHm: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:2020:
FIN:EN:PDF.

24  Crpateruja Espona 2020, ctp. 12 u 16.

25 Proposal for a Directive of the European Parliament and of the Council on public
procurement, COM/2011/896 final, and Proposal for a Directive of the European
Parliament and of the Council on procurement by entities operating in the water, energy,
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TuBe 0 KoHuecujama.® Y3 ycBajame mpeiora usmena, EBporicka komucuja
U3Jana je ¥ CaolllTelme O MOAEPHM3ALVjU €BPOICKMX paBMIa O jaBHUM
Hab6aBKama,”’ I7ie ce Kao jeflaH of ITABHMX LM/beBa M3MeHa AupekTtusa EY
uctude n oxpabpupame ydemha u 6opu npuctyn MMC TpXUIITY jaBHUX
Habaski.”® C TuM y Besu, Kao HajsHauajHUje Mepe TpenBubajy ce OHe Koje
ce ofHOCe Ha OONMMKOBame IpefMeTa jaBHe HabaBKe Ha IapTyje, HauMHa
onpehuBama ycroBa 3a ydemhe y IOCTYIKY M aHraKoBame Ioau3Bobhada.
Tako ce, Ha npuMep, y npemiory usmere aupexrusa EY npegsuba na je mo-
fiena mpeaMeTa jaBHe HabaBKe MOTYRHOCT KOjy Hapy4MoIM MOTY KOPYCTUTH,
am ce 3aTo yBoAM obaBe3a 0OjaB/byBama OOPA3/IOKEHUX PA3jIora y TEKCT
or71aca OJHOCHO Y jaBHM IIO3MB, KOjU Cy OIpefeNNIM Hapydmolie Ja Ipeq-
MeT jaBHe HabaBke He mopienie Ha maprtuje. Ilopen Tora, mMajyhu y Bupy
YMIEHNILY [ia Cy Hapy4MoOLM JO Caja 3axTeBaM of IoHybhada fja JOKaxy
fla Cy 3a IIPeTXOfiHe TPU TOAMHe of objaBe MO3MBa OCTBAPWU/IN NPUXOX Behn
Ofl TPOCTPyKe IPOLeEkheHe BPENHOCTH, T€ Jja Cy Ha Taj HAYMH YMHWINA OBaj
ycrnoB orpannyasajyhu no yuenthe MMC, usmenama upektuBa npensuba
ce ga ybynyhe HapyumolyMa TakBo IOCTyIame He Tpeba JO3BOMUTU U Ja
TO Tpeba fa Oyme pesepBMCAHO CaMO 3a OIpaBJlaHe ClydajeBe. Y Be3u ca
aHTa)XOBamweM IIofyropapaya Koju cy yrimaBHoM MMC, usMeHama JUpeKTU-
Ba npenBuba ce ob6aBesa HapyunoIa fa ce 3a Ipy>KeHe YCIyTe, MCIOopydeHa
mobpa wiM M3BefleHe pafioBa 3a IIABHOI yroBapada M3BPILIM MCIUIATA AM-
PEKTHO IIOiyroBapayy, JOK ce Ap>KaBaMa YaHMIlaMa OCTaB/ba ia YCTAHOBE
MexaHM3Me ITyTeM KojuX he IaBHOM yroBapady oMoryhmty mpuroBapame
3a HeocHoBaHe ucruiate.”’ OBaKBO pellieibe MOTHBUCAHO je J[0CaallliOM
IIPAKCOM ITIaBHMX yTroBapaya KOjy HEPeTKO MO yroBapadyiMa HICY IPEHOCK-
T CPeNCTaBa 3a U3BPIIEE YTOBOPA.

transport and postal services sectors, COM(2011) 895 final, socTymHO Ha MHTepHeT
appec: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0896:FIN:EN:
PDE

26  Proposal for a Directive of the European Parliament and of the Council on the award of
concession contracts, COM (2011) 897, mocTynHO Ha MHTepHeT ampecu: http://eurlex.
europa.eu/LexUriServ/LexUriServ.do?uri= COM:2011:0897:FIN:EN:PDE.

27  Modernising European public procurement to support growth and employment, zoctymnto
Ha MIHTepHeT afpecu: http://europa.eu/rapid/press-release_IP-11-1580_en.htm?locale=en.

28 TIlopep HaBefeHOI, M3MeHaMa AMPEKTVBA IPENIaXy Cce M HOBE BPCTe IIOCTYIAKa, IO-
ITyT NIOCTYTIKAa KOHKYPEHTHOT [IMja/Iora ca IperopapameM U IApTHEPCTBA 3a MHOBaLyje,
Ja/be ce Mpefjake M3MeHa IPEeroBapaykor IOCTYIKa jaBHe HabaBKe, YBOAM ce 0ba-
BE3HOCT €/leKTPOHCKMX HabaBKM 3a CBe BPCTe IIOCTYIAKa, 00aBEe3HOCT MUCHNMTHBAMA
TP>KUIITA, 06aBE3HOCT 06pa3oBame HaJJ30PHOT Tejla ca IIMPOKMM HaITeXHOCTUMA UTH,.
Kpajem 2012. ropune npepnosu EBporicke koMmucuje focraBbeny cy CaBeTy MUHICTapa
u EBporickoM nmapriaMeHTy Ha fla/be TIOCTYIambe.

29 Cama Matac, Maja Kymr, ,,Anamusa — Hose EY [IupexTuse o jaBHuM HabaBKama, EY
TeunuHr npojexkat — SR 07 IB FI O1 - Jauame jaBHux HabaBku y Cpbuju, ctp. 15.
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IV IlpaBHO-IOMNTHYKY OKBUP NOACTHIIaka pa3Boja MMC
nyTeM jaBHNX Hab6aBku y Peny6nnum Cpouju

ITomasehm op 3Hayaja jaBHMX HaOaBKM U CTPATEIIKOI OIpefe/berba
Peny6rmke Cp6uje 3a mpuctyname EY, Bnaga Perry6rmmukxe Cp6uje ycBojuma
je xpajem 2011. rogune Crparerujy paspoja jaBHuX HabaBku y Pemy6muim
Cp6ujn,*® rue ce, inter alia, ykasyje u Ha HeomxogHOCT mocBehmBama I10-
cebHe maxkxwe MMC y cMucny ykaamama Ipelpeka U OJaKlIaBamba IpHu-
CTyIla HaBelleHMX KaTeropyuja Ha TP)KMIUTY jaBHMX HabaBKu, a Ioced-
HO 3a yO/MakaBameM 3aXTeBa Koje MOCTaB/bajy Hapyumomm.’! V ckmamy ca
IM/beBMMa IIPOMOBVCAHNX cTpaterujoM y Peny6mimu Cp6bujn kpajem 2012.
TOJIVHE JJOHET je HOBYM 3aKOH O jaBHMM HabaBKama (#asmpe y Tekcry: 3JH PC),*?
KOju je 06/1acT jaBHMX HaOaBKJM PETy/INCcao Ha 3HAYajHO [pyradyjy HaAuuH y
ofiHOCY Ha focafanrmu. [Topen Bemkor 6poja aHTUKOPYIIIIVCKUX OApenomn,
ofipeiéu Koje yBofie U HMOACTUYY IIeHTPaNN3alnjy CUCTeMa jaBHUX HabaBKM,
ofipei6u Koje yBOZie HOBe BPCTe IIOCTYIIaKa, MECTO Cy Hallljle 1 ofipefibe Koje
ce ogHoce Ha MMC. Oppenbe xoje ce ogHoce Ha MMC Morte 61 ce mope-
JINTY Ha OHe Koje AUpeKTHO nopcTtudy ydyenthe MMC y mocTynnmma jaBHUX
HabaBKM 11 Ha OHe KOje O/aKIIaBajy IbMXOBO ydellhe MyTeM YK/Iamarmba T3B.
aJMIHUCTPATUBHMX IIpeNpeKa I ybnakaBamwa CTporo ¢popMasHe Ipolenype
Iofiesie YTOBOPa O jaBHOj HabaBIM FeHepasHo.

1. Oppen6e HoBor 3JH PC Koje gupeKTHO yTUUY Ha MOI0XKAj
MMC Ha Tp>KUIITY jaBHUX HaGaBKM

[Tonmasehm o umMmeHNIle fa KyIOBMHA IIPEKO Te/la 3a LIEHTPAIN30Ba-
He jaBHe HabaBKe JJOHOCY BHUIIeCTPYKy Kopuct, HoBu 3JH PC mo mpsu myT
06pasyje Ha pery6IITIKOM HMBOY TE/O 32 IEHTPA/N30BaHe jaBHe HabaBKe.
MebyTtum, kako nopey MosuTUBHMX epekaTa IeHTpann3aluuja jaBHNX HabaB-
KJ HOCK ca cOOOM U BUCOK PUSMK Y IOINIeRy MCKbyunBawa MMC, y3 uc-
TOBPEMEHO IIOCTOjambe pU3MKa PaBOPM30Bamba BEMNKIX IIPABHUX CybjeKara,
HoBu 3JH PC mpensupeo je ma Teno 3a IjeHTpaan3OBaHe jaBHe HabaBKe
CIIPOBOIM VICK/BYYMBO OTBOPEHM M PECTPUKTUBHM IIOCTYIAK U [ je HyX-
HO 7la jaBHe HabaBKe OO/MMKyje IO IapTyjaMa yBeK Kaga je To Moryhe.
ObjenumaBame norpeda Beher 6poja Hapyummana ycien LieHTpaan3oBaHe

30 [octymHo Ha MHTepHeT afpecu: http://www.ujn.gov.rs/ci.html.
31 Crpareruja pa3Boja jaBHyx HabaBku y Permy6muuy Cp6uju, ctp. 11.
32 3JH PC noueo je fa ce mpumemyje 1. anpuma 2013. ropuHe.

33  YmaHoM 49, craBom 1 3JH PC npensuba ce ma je Ympasa 3a 3ajegHIYKe IIOCTIOBE peIy-
6/IMYKMX OpraHa Tejo 3a LieHTPalnu3oBaHe jaBHe HabaBKe 3a MOTpebe Ap>KaBHMUX OpraHa
U opraHM3aluja, yKbydyjyhu u mpaBocynHe oprase.

34 Ynau 49, craB 3 3JH PC.
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KYIIOBV/HE Yje[lHO 3HAull ¥ BE/IMKY BPEJHOCT YroBOpa 3a 4Mje MCIYIberbe
MMC yrmaBHOM HeMajy LOBO/bHOL KallaluTeTa. A/IM aKO Y OBAKBUM YTOBO-
puma MMC He Mory ma 6yAy jenyHa yroBOpHa CTpaHa, OHAa MOTy ja Oymy
jemHa OfI YTOBOPHUX CTpaHa, IITO MM IIOfeNa IpefMeTa jaBHe HabaBKe Ha
nmapruje u oMmoryhasa. MebhyTum, oBakBO IOCTymIame Tela 3a IEHTPATU30-
BaHe jaBHe HabaBKe, IO CTIOBY 3aKOHa obaBe3yjyhe je camo ako je peasHo u
moryhe, JOK 3a HeIOLITOBale OBOT IIpaBMIa HUje IpeaBuheHa HujeHa Kas-
HeHa onpenba. [Topen obpasoBama Tema 3a IEHTPaNN30BaHe jaBHe HabaB-
Ke Ha peny6mnukoMm HKBOY, HoBU 3JH PC mo mpsu myT yBopgyu mMoryhHoCT
lla ce M Apyra Tela 3a IieHTpalu3oBaHe jaBHe HabaBKe 00Opasyjy M Ha HU-
BOy ayTOHOMHe IIOKpajuHe, JIOKa/JHe CaMOYIpaBe, Yy KOjUM CIy4ajeBUMa
ob6aBesyje Tena 3a IleHTpa/TN30BaHe jaBHe HabaBKe Jja TOCTYIIAK jaBHe HabaB-
ke 06/MKYjy Ha HaunH a omoryhu yuemthe Mamux u cpemmwux npeyseha.”
3a cmy4ajeBe HelleHTpalIn30BaHe KYIOBVHE, MOfie/Ia IpeMeTa jaBHe HabaB-
Ke Ha IapTuje AVICKPELVOHO je MpaBO Hapy4ywuIala, a Ou MMIUIeMeHTanyja
pemera npensubenor nusmenama aupextusa EY, a y norneny obpasnoxema
pasjiora 3auITo IpefMeT HHje MOfie/beH Ha mapTuje, Outa o 3Hadaja 3a Behe
yueurthe MMC y jaBHuM HabaBkama y Peny6mum Cp6uju.

Taxobe, mehy oppenbama koje 6u Tpebano ga nmopcrakHy passoj MMC,
HaJIasy ce ¥ pelllere Koje ce OFHOCU Ha C/IydajeBe CIpoBObhema MOCTyIIKa
jaBHe HabaBKe y IW/bY 3aK/byderba OKBMPHOT CIIOpasyMa’® My Ioje/iuHaqHe
jaBHe HabaBKe IpolemeHe BpefHocTH Behe on 45 MmmmoHa fuHapa 3a Jo-
Opa u ycnyre n 60 MIWIVOHA AVHapa 3a pajoBe. 3a HaBefeHe cnydajee 3HJ
PC npenBuba ga Hapyumal Moxke 3axTeBaty of moHybava a ogpebhenn feo
jaBHe HabaBKe, [0 BPEJHOCTYU WIN TIPEIMeETY, U3BPIIN IPeKo HopusBohada
KOjU je Ipefy3eTHUK VWM MaJjIo IIPaBHO JIMIe Y CMUC/TY IIPOMNCa KojuMa ce
ypebyje pauyHoBoacTBO 1 peBusuja.’’ Viako je o6pasnoxkermem mpemyora 3a-
KOHa O jaBHUMM HabaBKaMma IpefBubeHo fia je oBakBa ofpenda y QyHKIMju
samture MMC, a off yKpynmaBama HabaBKy Koje he ce cripoBoputi y cu-
CTeMy JIeTMMUYHe IeHTpajIu3allije,” KoHayaH o6mmk ose ofpenbe y 3JH
PC Hapyunmonuma ocTtaBba CI000JaH IPOCTOP 3a ONIy4YNBalbe y IOITEHY
tora xohe /1 ce kopuctuty Tom Moryhuomthy nnn nehe. Hanme, peu ,,moxe®
He 3HaulM fla Hapy4YwiIal Mopa u jja he cXOfHO TOMe M yCIOBUTM HabaBKy
aHTaXoBameM nopmssohada koju cy mama npenyseha n mpenyserHuum. C

35 Ynau 48 3JH PC.

36 Bume o oxBupHoM cmopasymy: Katri Karjalainen, ,Estimating the cost effects of
purchasing centralization — Empirical evidence from framework agreements in the public
sector®, Journal of Purchasing & Supply Managment, no. 17/2011, ctp. 87-97 n Albano
Gian Luigi, Marco Sparro, ,,A simple model of framework agreements: Competition and
efficiency®, Journal of Public Procurement, Volume 8, issue 3, 2008, ctp. 356-378.

37 Ynau 80 craB 2 3JH PC.

38 [locTymHO Ha MHTepHeT aapecu: http://www.parlament.gov.rs/upload/archive/files/cir/pdf/
predlozi_zakona/4113-12.pdf.
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IpyTe CTpaHe, Kajja 61 mocTojana o6aBesa HIXOBOT aHIA)KOBAIba Ha CTPaHM
noHybaJa Koju cy mpuBpenHM Cy0jeKTy, TaKBO YC/IOB/baBame 6umo 6u cy-
HpoTHO ofipei6u Ycrasa Perry6nuke Cp6uje mpeMa KoMe eKOHOMCKO ypebere
3eM/be TII0YMBa Ha TPXKWIIHO]j IIPUBPENY, OTBOPEHOM M CIOOOHOM TP>KMII-
Ty, CTOGO/IM TPETY3eTHUINTBA M CAMOCTA/THOCTH TIPUBPENHUX Cy6jekara’
U KOjU TapaHTyje CI0OOZHO Ipefy3eTHMUIITBO Y3 3abpaHy OorpaHMYaBarmba
UICTOT 3aKOHOM, CEM Y C/Iy4ajy 3allTUTe 3paB/ba JbyI), XMBOTHE CpefiiHe
u npuponuux 6orarcraBa PC.* Topcrumame MMC Kao Hocyola IpuUBpe-
Ie IpencTaB/ba TpeHZ Ha HMBOY MHcTuTyuuja EY m gpkaBa wianuma EY,
Te je y TOM CMMCIY, @ HApOYMUTO Y YC/IOBMMA LieHTpanmsanyje HabaBKu,
MHTEeHIIMja 3aKOHO/IaBIIa IMPOKO Mo3ApaBbeHa. Anu, noactuname MMC He
cMme 6utn npaheHo ycnoB/baBambeM MPUBPEIHNUX CcybjekaTa off CTpaHe Hapy-
YpIana, a Mo HUXOBOj AUCKpenyju. AKO HapydwIal OIyuu ja monybaue
YC/IOBY aHTa)KoBameM Ioau3Bobhaya koju ¢y Mana npegyseha n npenyseTHu-
IV, Taja ped ,MOXe“ IpeTBapa MolylHOCH aHTaKOoBama Manux npepyseha
Y Ipely3eTHMKA, y 00aBe3y aHTa)KoBama ¥ MOpambe, ¥ IOCIeNIHO pe3yl-
THpa yrpokaBameM C0007e Ipeay3eTHUINTBA Kajja HoOuja ¥ HeycTaB-
HI KapakTep. OTyzia je [ja/leKo LieMCXOfHMje pelllere fa ce IMOACTUIabe
yuemtha MMC Bpimn mpeko KpuTepyjyma 3a JiOfielly YyTOBOpa M HUXOBUM
elleMeHTUMa U TO JaBameM INPENHOCTV OHMM IOHyhaumma Koju aHraxyjy
nopuaBobhaya Koju Criajiajy y HeKy of KaTeropuja MMC.A Ilopen, Tora, Ha-
BeleHO pelllere Huje IpenBubeHo 3a cIydaj HacTymama rpyle moHyhaua,
mTo 6u ce Takobhe Tpebano yBpcTuTH y npejy o nopctunamy MMC, y cMuc-
Ty BUXOBOI aHTa)KOBarmba Kao 4aHOBA IPyIle, ali OIeT IIyTeM JaBamba I10-
ceOHNX TOrofHOCTM OfHOCHO Beher 6poja MOHZEpa 3a OHe KOjM aHTaXyjy
MMC kao uwraHose rpyme. Tako ce Ha IpuMep y WIaHy KOju Ce OFHOCK Ha
KpUTepujyMe 3a SOHEny yr0130pa42 MOXXe yBeCTU ofipefba IO K0joj Hapydu-
JaI] KOjy CIIPOBOAYM IOCTYIIAK jaBHe HabaBKe Y LV/bY 3aK/by4era OKBUPHOT
CIIOpas3yMa WIM HOjeA}Ha4YHy jaBHY Ha0aBKy 4Mja je IpOLiebeHa BPEIHOCT
Beha o 45 MmnoHa 3a jobpa u yciyre, ofHOCHO 60 MMU/IMHA 3a pajioBe, Kao
elleMeHaT KpUTepHjyMa 3a OLleHy MOXKe Of[pe[IYITU aHTa>KOBarbe Mofu3Bohava
WIN 4IaHa/4IaHOBa rpyme nonybhada koju mpepcrasmpajy MMC y cMmumcrmy
npomca Kojuma ce ypebyje pauyHOBOACTBO M peBM3HMja, C TMM LITO OM ce
Opoj moHfiepa KOju HOCU aHTaXOBame II0AM3BODaya ONHOCHO 4iIaHa/dia-
HOBa IpyIe, ofipehnBao y 3aBUCHOCTU Off OKOTHOCTY KOHKPETHOT CITyd4aja,

39 Ynau 82 YcraBa Penybmuke Cp6uje, Crysmbenu inacnuk Peiiy6nuxe Cpouje, 6p. 98/2006
(mame y dpycHoTama: Ycras PC).

40 Yman 83 YcraBa PC.

41  Anexcanpap AnTnh, HapOJHU ITOCTIAaHMUK, aMaHMaHM Ha 4. 76, 78, 80, 84 u moce 4a-
Ha 85 mopaje ce HoBM 4iaH 85a, 113 u 145. cras 1 IIpensora sakona Ipymne op 138 Ha-
POIHNX IIOC/IAHMKA O jaBHUM HabaBKaMa, Op. 404-4113/12 on 24.12.2012.

42  Yman 85 3JH PC.
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a ToCeOHO Of C/IOKEHOCTH IpefMeTa jaBHe HabaBKe VM HbeHe BPEIHOCTH, Te
LY>XKIMHe Tpajama yroBopa, a ia y CBaKOM C/Iy4ajy Taj 6poj He 6yzne Behu of
ner noHziepa. Ha oBaj HaumH usBpumio 6u ce mopcTumame passoja MMC
Be3MBabeM 3a KPUTEPYjyM 3a HOHeTy YroBOpa, i U 3a BPeSHOCT fobapa,
ycayra U pajoBa Ha TOUIIEbEM HMBOY JIOK Ce MCTOBpeMeHO m3beraBa oba-
BE3HO M IIPVHYIHO aHTa)XOBamwa nopusBohada mo Bobu Hapyumoua. OBuM
IyTeM Yje[lHO ce 130eraBa u Kplileme YCTaBHUX Ofjpefaba KojuM ce rapaHTyje
crmobopa Mpey3seTHUIITBA M KOjUMa ce 3abpaimbyje HEeHO OrpaHMYaBaimbe.
Hamnme, onaj monyhau koju >xenu ga mo6buje Behu 6poj nmonmepa caMoBOBHO
he anraxxoBaty nopussobaya mnm yrana rpyme koju je MMC. Bpoj nmonpe-
pa koju he ce Ha Taj Ha4MH HomenUTU NOHYhawy, He Moxe 6utu Behu on
IeT TOHJIEPa, @ Y 3aBMCHOCTU Off OKOJTHOCTM KOHKPETHOT C/ydYaja, moced-
HO Off CJIO’KEHOCTY TIpeIMeTa jaBHe HabaBKe U HbeHe BPEJHOCTH, Te My>KIHe
Tpajamba yroBopa y CMUCIIY fia LITO je IpegMeT CI0XKEHUjY, IITO je€ BPEIHOCT
HabaBke Beha 1 1ITO je Tpajame yroBopa fye, To 1 6poj MoHAepa Tpeba na
Oyne Behu. OBakBa ofjpeniba Ipeko je MOTpebHA Y CUCTeMY LieHTpa30Ba-
HMX Ha0aBKM, KaJja ce OHe YKPYIIbaBajy, /iy je IIOTpeOHO BOAUTI padyyHa O
yCTaBHO IPOK/IaMOBAHOj CTI060[Y Ipefy3eTHUINTA U 3a0paHu 6110 KaKBUX
OrpaHuYerba 10 TOM HI/ITa}by.43 Iopen Tora, HoBy 3JH PC y nopcruname
npefy3eTHNKA M MajIUX NTPABHUX /IMIIA Be3yje caMo 3a Ioam3Bobadve, a HemMa
pasnora fia ce 6poj Tux crydajeBa He moseha yK/bydnmBameM ¥ HOSHOLICHA
HOHyZJe Of cTpaHe rpyme nonybaua. Ilopen oBor HemocraTka, y Be3u ca
nopcrunateM MMC, norpe6Ho je Hanomenytu jga je HoBu 3JH PC us
kareropuja MMC umMa y BuAy caMO Ipefy3eTHUKE M Majia IIpaBHA /NI,
003MpOM J1a Cce Y 3aKOHy CaMO HaBefleHe KaTeropuje ¥ IIOMUIbY, YiMe ce
UCK/bYYyjy MUKPO U Cpefiiba IIPaBHA /MIA U3 IOMEeHa IOACTUIaka pa3Boja
IyTeM jaBHMX Ha0aBKY, a MMajyhu y BUAY UYMIbEHUIY [a ce IO CIOBY 3aKOHa
0 pauyHoBozcTBY Penybnuke Cpbuje, mpaBHa /Mija pasBpCTaBajy Ha MUKPO,
MaJa, Cpeilba U BENNKa, Y 3aBUCHOCTH Off IIPOCEYHOT 6poja 3al0C/IeHNX, 110-
CTIOBHOT IIPUXOfia U IIPOCEYHE BPETHOCTY OC/IOBHE IMOBUHE yTBpheHnx Ha
laH CacTaB/bakba PEJOBHOT FOANIIbET (PMHAHCHjCKOT U3BEIITaja y II0CTIOBHO]
rogyan. 44 Ilopen naBemenor, HoBu 3JH PC npenosnHaje sHa4aj aHra>koBama
nopussobaua koju cy yrmasiom MMC u y Be3u ca ycroBuMa 3a ydemhe y
IOCTYIIKY jaBHe HabaBKe, Ila Tako mpexBuba na nmogussohau mopen o6aBes-
HIIX YC/IOBa, MOpa Jja VICHYHN U IpyTe YCIOBe KOje Hapydmial KOHKYPCHOM
JOKYMeHTaIjoM ofpebyje, ¢ TMM IITO TV YCIOBM He MOTy OMTM TakBU JAa
OrpaHMYe TOJHONIeHe MOHyfe ca mopussohauem.”” Takobe, roroBo ama-

43 Anexcangap AHTuh, HapOJHM [TOCTAHNK, aMaHAMaHY Ha 4. 76, 78, 80, 84 u mocrte wia-
Ha 85 mopaje ce HoBM 4iaH 85a, 113 u 145. cras 1 IIpensora sakona Ipymne of 138 Ha-
POIHNX IIOC/IAaHMKA O jaBHMM HabaBKaMa, Op. 404-4113/12 o 24.12.2012.

44 YnaH 6 3akoHa O payyHOBOACTBY Permy6muke Cpbuje, JOCTYIIHO Ha MHTEPHET afpeci:
http://www.mfp.gov.rs/pages/article.php?id=9680.

45 Yman 80, ctaB 7 3JH PC.
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JIOTHO pellewy npemyora usmeHe aupektusa EY, 3JH PC npensuba na Ha-
pydmian Mo)Ke Ha 3aXTeB IOAuU3Bohava U Ife Mpupopa mpefMeTa HabaBKe
TO JJ03BO/baBa IPEHETH HOCIe/ia NOTPaKMBamba JUPEKTHO Ioau3Bohady, 3a
Ieo HabaBKe KoOja ce M3BpILIaBa IIPeKO TOT IOfu3Bohaya, y3 obaBesy Hapy-
ypona fa fobasbady oMoryhm ja mpuroBopym ako MOTpaKuBambe HIUje JI0-
creno. ITpaBwia mocrynama y Be3) ca HaBeleHUM Hapyuwian oapebyje y
KOHKYPCHOj JOKYMEHTal[Mjii ¥ OHa IO CJIOBYy 3aKOHa He MOTy YTMUILIATH Ha
OTOBOPHOCT o6aB/bava.*®

2. Ogpen6e nosor 3JH PC koje nmajy MHEMpEKTaH yTUIAj HA
MMC

Y npyry rpyny oapenaba Koje MHAMPEKTHO nopctuyy ydemthe MMC y
jaBHMM HabaBKaMa, CIIafiajy OHe Koje Ha jeflaH YOIIIITeH Ha4lH yK/Iabajy T3B.
a]MMHICTpaTNBHe Oapujepe 3a ydelrhe cBUX IpUBpefHNUX cybjekaTa y Io-
cTyniuMa jaBHuX Hab6aBky, na u MMC u koje ybmaxaBajy ctporo ¢popman-
HY IpOIefypy AOfere yroBopa o jaBHoj Habasuu. [Ipe cBera, Hosu 3JH PC
TI0 yI7Iefly Ha pellleba KOMYHUTapHOT IIpaBa, yBOAM MOTYhHOCT oKa3uBama
ycnoBa 3a yuenrhe y IOCTyIIKy jaBHe HabaBKe, KaKo 00aBe3HIX, a TAKO U J0-
JATHUX M3jaBOM IOHYyhada JaToM IO TyHOM MaTepyjalTHOM ¥ KPMBUYHOM
onrosopuomnthy.*” lonatro, 3JH PC ysomu uncturyt Pernctpa nonybaua,*®
KOj¥ BOAY OpraHM3alyja HaJyIeXKHa 3a perncTpanmnjy IpuBpefHIX cybjekaTa
(mpemy3eTHMKa U IMpaBHMX JIMIA) U KOjU je JOCTYIAH Ha MHTEPHET CTPaHMU-
1y, CBaKo /mIle perucTpoBaHO KOJ OBe OpraHMu3aliyje MoyKe IIOHETH 3aXTeB
3a yIuC y perncrap noHyhada, IogHoOIIeHeM IOKyMeHaTa KojiMa JoKa3yje
MICITYHeHOCT 00aBe3HUX YCIOBa, TAKO [ja pETUCTPOBAHM ITOHYhay Huje AyKaH
Ia IPWIXKOM IIOJHOIIeba IIOHY/e, OTHOCHO IIpMjaBe HOKa3yje MCIYHEeHOCT
o6asesnux ycnosa.” HaemenoM ofipeni6om mocTas/bena Cy 1Ba OTpaHUYerba.

46 Ynan 80, ctas 9, 10 m 11 3JH PC. Bue o oBome Buan: bojan Tepauh, Hopbe benensapa,
Iam6opka Cpehkos, Mumuia Manetuh, Cama Bapunan, bpauncnas IIsetkoBuh, Ko-
meninap 3axkona o jasHum Habaskama, Cryx6enn Inacunk Peny6muke Cp6uje u Public
Activ, 2013, cTp. 285-293.

47  Ymau 77 cras 4 3JH PC. OBakBa MoryhHOCT orpaHnyeHa je camMo 3a ciy4aj cuposobera
IIOCTYIKa jaBHe HabaBKe Majle BPENHOCTI, M Y CIy4ajy HPEeroBapaukor IIOCTYIKa II0
OCHOBY XMTHOCTHM ¥ Kaja 300T TeXHMUKVX, OFHOCHO YMETHMUKMX Pas/iora IpeiMeTa
jaBHe HabaBKe WM U3 pasjiora IOBE3AHNX Ca 3ALITUTOM MUCK/bYUMBUX IIpaBa, HAGABKY
MOXe USBPIINTU caMo ofpehenn monyhay, y3 ycmoB fa je mporemeHa BpefHOCT HabaBKe
Mamba Ooff TpM MUIMOHA AuHapa. OBaj M3HOC y CTBapM NPEACTaB/ba BPEJHOCHY IPAHM-
Iy 3a ofpehuBame jaBHe HabaBke Mase BpefHOCTH. MehyTuMm, u y oBuUM crydajeBuma
3JH npensuba moryhHocT 3a Hapyumole Aa of moHyhaya 4mja je MOHyfa OlLielbeHa Kao
HajIIOBO/bHMUjA, TPAXKY JOCTAB/bake Ha YBIUJ| OPUTVHA/IA VIV OBEPEHMX KOIIMja CBYX VN
TIOjefIIHNX [J0Ka3a O VICIYHEeHOCTH yC/IoBa.

48 Yman 70 3JH PC.
49 Yman 70, ctaB 5 3JH PC.
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IIpBo orpaHmMyeme OJHOCK Ce Ha OKOTHOCT Jla Cé Ha OBaj HAauMH JI03BO/baBa
JOKa3MBame VCIYHEHOCTY jeINHO 00aBe3HNUX, a He U JOJaTHMUX YC/IoBa 3a
ydenthe y noctynky jaBHe HabaBKe. [Topep Tora, Ha 0Baj Ha4MH He MOXe Ce
JOKa3aTy HY MCIYHBEHOCT CBMX 00aBe3HNUX yC/I0Ba, 003MPOM Ja 3aKOH M3-
pUYNTO M3 OBE MOTYRHOCTM MCK/bYdyje yC/IOB IocefioBama Bakehe fo3Bone
HaJIJIOXHOT OpraHa 3a 06aBjbarbe Ie/TATHOCTH Koja je ITpefiMeT jaBHe HabaBKe,
aKo je TakBa I03BoMa TipeBubena moce6rM npormcom.” Takobe, pusiraka
NMIA Koja HUCY Ipeny3eTHuIM, Beh nmogHoce MoHyRy Kao nojepuHum (HIIp.
npodecopu, ymetHuny) Hehe mohu na saxteBajy ynuc y perucrap nonybaua,
jep OHM HUCY PETUCTPOBAaHM KOfi ATeHIVje 3a IpUBpeNHe perucrpe.”! TTopen
TOTa, 3aKOHOM HUje Pery/IiCcaHo Jja M Ce PeTucTpanyja 1 Bohemwe monyhava
y perucrap BpumM y3 HajokHany wiu 6es mwe.”> 3JH PC npensuba fa Hapy-
YyIan, He MO)Ke OffOMTI Kao HeNPMXBAT/bMBY, IIOHYAY KOja HE Cafp KM JI0-
ka3 oppeben 3JH PC mwmm KOHKYPCHOM HOKYMEHTAIVjOM, aKO je IOHyDhad,
HaBeO Yy MOHYAM MHTEPHET CTPAaHMILy Ha KOjoj Cy TpaKeH!U IOJALM jaBHO
,I[OCTYHHI/I.53 Y norzneny oHux joKasa yuje ce JOCTaB/balbe UIAK 3axTeBa, 3]H
PC npensuba pemere ananorso aupexkrusama EV u npensuba ma ce tu po-
Kasy MOTY JIOCTaB/baTyl Y HEOBEPEHUM KOIMjaMa, a la Hapy4myal, MoxXe Ipe
JOHOIIeka OIIyKe O JJOfie/l YrOBOpa, 3aXTeBaTy Of HoHyhadya, 4mja je 1mo-
HyJla OlleleHa Kao HajlloBO/bHU)a, /la TOCTaBM Ha YBUJ, OPUTMHAT MU OBe-
peHy KOIWjy CBUX VM TIOjeAMHMX okasa.”* ITopey OBMX, a ca CTAaHOBMINTA
6omer monoxkaja MMC Ha Tp>XUIITY jaBHUX Ha0aBKM, MOTY Ce M3IBOjUTU
u ofipei6e Koje peryamuly IOCTyIaK jaBHe HabaBKe Maje BPeJHOCTH, 00-
supoMm fia 3JH PC npepsuba o6aBe3y Hapyunona ja IO3UB 3a HOFHOIICHE
IOHYJa ¥ KOHKYPCHY MOKyMeHTalmjy o6jaBbyjy Ha Iloprany jaBHux Ha-
0aBKM M Ha CBOjOj MIHTEPHET CTPAaHMIM 33 CBaKy BPCTY IIOCTYIIKa, I1a U 3a
IIOCTYTIaK jaBHe HabaBKe Majie BPeHOCTH,”” unHehn Ha Taj HauYMH OBe IO-
CTYIIKE TPAaHCIIAPEHTHUjUM UM KOHKYPEHTHUjUM, LITO jeé HAPOYUTO 3HAYAjHO
ca acriektra MMC, kojuma cy jaBHe HabaBKe Majie BPeJHOCTHU HAjIIOTORHUje
3a yyeurhe.

50 YmaH 75, cras 1 rauka 5 3JH PC. Buiue o pasnosuma TakBor peera Buau: b. Tepauh,
'H. Benensapa, [I. Cpehkos, M. Manertuh, b. IlsetkoBuh, Has. geno, cTp. 274-277.

51 b. Tepsuh, B. Benensapna, [I. Cpehkos, M. Manetuh, C. Bapunan, b. IIserkoBuh, Has.
geno, ctp. 275.

52 Y uwsy nopctuiiaja passoja MMC u yKIamarma aIMUHICTapTUBHUX Gapujepa, ompas-
TAHO je TIOJHET aMaHAMaH Ha wiaH 78 IIpensora 3akona Ipyne ox 138 HapopHuX nocna-
HJKa O jaBHMM HabaBKama, Op. 404-4113/12 ox 24.12.2012, mogHOCU/IAL] aMaHMaHa Ha-
ponuy nocnanuk Anekcangap Autuh, Koju je npensubao ma ce perucrpanuja nonybhada
y Perucrap Bpiuu 6e3 HakHazie. Perucrap je modeo ca pagom 1. cenrembpa 2013. roguse,
a KaKo HaBefleH! aMaHJMaH HUje YCBOjeH, perucTpanuja y Perucrap nonybhada spum ce
y3 HaKHafy. Buite o ToMe BUAM Ha MHTEepHeT afpecit: http://www.apr.gov.rs.

53 UYnau 79, ctaB 4 u 5 3JH PC.
54 Ynau 79, craB 1 3JH PC.
55 Ynau 39, craB 5 3JH PC.
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V 3akmpydak

Mako MMC umajy Mame KamauuTeTe y OFHOCY Ha BelMKa IIpaBHA
nmia, Tako fa y Behoj Mepm fenyjy Ha JIOKaTHOM HUBOY, BUXOBO dYerrhe
aHTraxoBame 1 Beha yImoc/meHOCT mpyka uM MOryhHOCT Aa M3 MUKpO IO-
CTaHy Majla IIpaBHa JIMIA, U3 Ma/luX IIOCTaHYy Cpefiiba IPaBHA NI, a /1A U3
CpefmbyX IOCTaHy BeMKa paBHa JIMIa ca MHTEPHAIMOHATHUM KapaKTepoM
w 6e3 wera. [Toehamwe yyentha MMC Ha TpXXMIITY jaBHUX HabaBKM IIO-
ceOHO oOuja Ha 3HaYajy y yC/IOBMMa eKOHOMCKe KpHu3e, jep je Ap>kKaBa Taja
He camo Hajeehu, Hero u jeman o pehux kymama. O63MpoM fja ce OCHOBHE
ApyLITBEeHe IOTpebe MOpajy 3aJOBO/BUTY M Y YCIOBUMA BEMKMX €KOHOM-
CKMX IOTpeca, Ap>KaBHM 3aXTEeBMU 3a KYIIOBMHOM Hobapa, yCIyra u pafoBa u
Taja He npecrajy. C gpyre cTpaHe, OpeJ] TOra IITO HOCK aTpuOyT pefjOBHOT
KYIIIIa, Ca yTOBOpMMa KOjy YIJTABHOM TPajy y>KI BPEMEHCKM IIepUOf, ApKa-
Ba je 3axBasbyjyhy HOBOj OATOBOPHOj IONINTHUIIN Y IIOITIEAY MSMUPEHa CBOjUX
06aBe3a, OCTa/Ia U PEOBaH TUTATHINA,® IITO IOCTOBAbE Ca IPKABOM UMHI
jou nmpuBnadYHKUjuM. JlaHac HeEMa CyMibe Jia je Y IM/by pa3sBoja HallMIOHAIHE U
eBPOIICKe €KOHOMUje ITpero3HaTa oTpeda nobosplrama noipoxaja MMC n ga
y TOM CMUCITy jaBHe HabaBKe MIMajy 3Ha4ajHy ynory. Mehynwm, npakca Hapy-
yunana y EY, a HapounTo nmpakca cpIicKux Hapy4uiana I0Kasyje fia yCBajambe
OpojHMX CTpaTeruja, MperopykKa 1 3aKOHCKMX pelllera Koja 6u Tpebano ma
noficTakHy pa3Boj MMC Huje pesynTupano 3HauajHujuM HanpeTkom.”’ OT-
yHa je HeOIXOLHO Ipefy3eTy aKTMBHOCTU Koje he omoryhmrtu ma xoHment
HOZICTHULIABa 1 pa3Boja cekropa MMC nyTeM jaBHUX HabaBKMU IpepacTe U3
HOMUTUYIKO-T,EMArOIIKOT ¥ PeasHoCT.

56 Y mmmy cpedaBama HeM3MMpeha HOBYAHNUX obaBesa y poKy, Perry6mika Cpouja Hemas-
HO je yCBOj1/Ia 3aKOH O M3MMpehy HOBYaHMX obaBe3a y KOMepLMjaTHIM TpaHCaKIujama
u3Meby jaBHOT cekTopa ¥ IpUBpeRHUX cybjexara, Caymbenu inacnux Peityonuxe Cpbuje,
6p. 119/2012, koju je cTymmo Ha cHary 25.12.2012. ropuHe, a II04Ye0 Aa ce NMpUMeYje
31.3.2013. roguue. Buute o Tome Bupm: Mupjana Pagosuh, ,HoBu mpaBHu pexum po-
KOBa M3MUperha HOBYAHNX OOaBe3a U3 TPrOBUHCKMX yrosopa‘, IIpaso u iipuspega, 6p.
7-9/2013, cTp. 241-266.

57 Ilpumepa pann, y Pemy6muun Cp6uju He IOCTOju IOJATaK O IpomueHTy ydeurtha MMC
y TOCTYNIMMA jaBHUMX HabaBKM y OFHOCY Ha yKymaH 6poj MMC xoja y Permy6muim
Cp6uju nocroje. Takobe, He mocTOju TMOfATaK HYU O NPOLIEHTY 3aK/byYeHMUX YroBOpa
0 jaBHOj HabaBLM I7ie ce Kao jefHa YyrOBOPHA CTPaHa jaB/ba HEKO JIMIle M3 KaTeropuje
MMC, a y ofHOCY Ha yKynaH 6poj 3ak/bydeHMX YTOBOpa O jaBHUM HabaBKama.

78



10-12/2013. Mapuja Bemmuxosuh (ctp. 62-79)

Marija VELICKOVIC, M.A.
Deputy Director at the Agency for Public Procurement, Belgrade

ENHANCING DEVELOPMENT
OF ENTERPRENEURSHIP, MICRO, SMALL AND
MEDIUM ENTREPRIZES THROUGH PUBLIC
PROCUREMENT IN THE EUROPEAN UNION AND
IN THE REPUBLIC OF SERBIA

Summary

It is known that there is an equality between the developed sector of en-
trepreneurship, micro, small and medium-sized enterprises (hereafter SMEs) on
the one hand and competitive national economy, on the other hand. Being con-
scious of the fact that this sector is the main carrier of the economy, but the real-
ity as well, and that despite the numerous subsidies, tax breaks, reducing large
fee taxable levies, this sector has stagnated, many countries in recent years have
turned to conducting public procurement policy in a way that will encourage its
development. The efforts of individual countries have been followed by similar
and significant activities at international level, where the European Union’s ef-
forts stand in the foreground. In this article, the author deals with public pro-
curement in the role of generator of SMEs sector development, the obstacles that
stand in the way, the state of both the national and communitarian legal policy
framework in this regard, and the current practice of the contracting authori-
ties. In this paper the author also offers some recommendations for improve-
ment of legislation in this area.

Key words:  public procurement, entrepreneurship, micro, small and
medium-sized enterprizes, the development of the national
economy, European Union.
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Cipaxuwa MAPUINh
MacTep mpaBa

HEKE HEJOCITEJHOCTIN Y CTEYAJHOIIPABHO]
PETYIIATUBHU YTOBOPA O 3AKVYIIY

Pe3sume

Pag ce 6asu ogpehenum negocneguociiuma upu peiynucary UpasHux
iocneguya omeaparea citievajHol wociiyiika Ha yiosope o0 3axkyily u ocilase
geociipanoobaseste yiosope, CK0TmeHe Upe WpeHy KA OMeaparea ciiedajHol
wociniyiika. OcHoéHa Huiliarea Koja ce y pagy Hociiaémajy cy: ga au ce iio-
cebHa ciileuajua tpasuna upumerbyjy camo Ha yiosope o 3axyiy HeuoKpeill-
HOCTHU, UNU UCTHA 8aie 3a yi08op 0 3aKyily youuiilie, He3a8UCHO 04 tiolia ga
nu je fipegmeiti yi060pa HOKpeiina Ui HeloKpeiliHa ciléap u ga nu ce, y He-
gociiatiiKy ocebHUxX ogpegou o pexcumy yiosopa o 3akyily y ciliedajy, Ha 06dj
yiosop moiy ilipumerusaiiu oiwiia citiewdajHa upasuna y ciy4ajy céux geo-
citipanoobasesnux yiosopa? Baxehu 3axon o citieuajy ociiaémwa moiyhxocii
OUitiHO pasnu4uiiiol ymavera uciioseiinux tuitiara. Takohe, ykasyje ce
Ha wupoka osnauitherwa xoja 3aKkoHogasay, gogemyje Cilie4ajHom yupasHuKy
Y 8e3u 08UX yi060pa, 3ailium HA HegocHialiax oipanuuervd, iie U MoiyhHoCH
ipou3BowHOCIIY CciliedajHol yupasHuka y epuiervy wiux oenauhera. Ckpehe
ce niaxtba U Ha YipoxeHOCHi UpaeHe culypHocitiu cayiosapaua citieuajHoi
GYHHUKA, AU U HA Y3PMAHOCT HEKUX OCHOBHUX Hauena yiosopHoi ipasa. Y
iokywajy gaseara 0gio6opa Ha 0684 UUilarwa pasmaipajy ce peuierba ciipa-
HUX U panujux gomahux saxoua. 3axmwyuax je ga je 3axkoHogasay, y HeKum
ceiMeHiliumMa, Kpajrwe CUOPHO Ypeguo 3akyi u ociliane geociipanoobaseste
yiospe, a 1o goCnOBHUM UoUuMAarbeM go8ogu Jo HeKUX HeloTUYHUX pe3yniia-
inia, e ce niopeg ogpeheHux tHymaverba tpegnaxy u Hexe 3aKOHOJasHe U3-

80



10-12/2013. Crpaxuma Mapuanh (ctp. 80-102)

mene. Kpo3 pag ce tiposnave u momueu ymuyaja (ipomena) Koje citie4ajHo
Upaso epuiy Ha 6aHcilie4ajHo Upaso.

Kmwyune peuu: jegumcitisen u gyanuciiuuku Upuciilyii, geociipanoobasestu
yiosopu, 060CTpaAHO Heu3spuleHU geocilipano obasesHu yio-
80pu, cileyuduuHa u ouwila cilieudjHoupasHa peiynamuea,
ouwItiu U HocebaH pox.

I YBog

YroBop 0 3aKyIly y CTe4ajHOM IpaBy yXXWBa II0Ce0aH IpaBHU CTa-
tyc. Kaga mobe fo credaja ompebeHor cybjekra cprcko cTedajHO IpaBoO Kao
IpaBHe IOC/EANIIE OTBAapama CTEYajHOT MOCTYIKA, II0 YTOBOpE U YOIIIITE
IpaBHe IIOC/IOBE KOje je HaBefleH! Cy0jeKaT IPEeTXONHO CKIONNo, npeasuba
HeKa OIIIITa IIpaBM/ia Be3aHa 3a CBe IBOCTPaHOOOaBe3He YTOBOPE, alu U HU3
noceOHUX ofpendy Koje ce MpUMemYjy caMo Ha IojefnHa4yHo ofpehene yro-
Bope. Kao mTo creyaj 3Haun noce6GHM MpaBHY CTATYC 3a CTEYAjHOT Ty>KHMKA,
TaKO ¥ PeXMM YyTOBOPa KOje je TY>KHMK IPETXOIHO 3aK/by4MO He MOXKe BUILE
OUTM MCTH, CTeYajHO MpaBO ra Taja Mewa npensubajyhu npasmma xoja cy
ApyTraduja 1 Koja IOHETNIe U Jeporupajy BaHCTeYajHe MaTepyjaaHe IPOICe
KOjyMa Cy OBU yroBopu ypebeHnn. ¥ cprickoM credajHOM IIpaBy yroBOp O 3a-
KyIy y CcTedajy uMa moce6aH npasHM pexxuM. OBaj IpaBHM PEXUM je CIiell-
UNUYaH M APyrauyju y OfHOCY Ha OHAj KOjy BaXKM 3a OCTaje JBOCTPAHOO-
6aBesHe yroBope y cTeuajy. MehyTum, HaquH Ha Koju je y 3aKOHY O cTeuajy’
(mampe y Texcty: 3C) oppebheH mpemmeT moceOHOr CTeYajHOIIPABHOT peXXyMa
yroBOpa O 3aKymy ¥ HauuMH (MOryhHOCT) mpuMeHe ONIITHX CTeYajHNUX Ipa-
BI/Ia Ha OBaj YTOBOp, HUCY 6e3 fuieMa, a Te AuieMe he mpepcraB/baTi LieH-
TpaJIHy TeMYy OBOT TeKCTa.

IT 3akyn (He)mOKpeTHOCTH
3aKyTl HEITOKPETHOCTH He TIPECTaje OTBAPAMEM CTeYajHOT TIOCTYIKa.>
Benuka maxma Koja ce IOK/Iamka YyrOBOPY O 3aKyIly y CT€YajHUM HPOIUCU-
Ma rOBOPY O HeTrOBOM 3Ha4ajy 3a Boleme 1 OKOHYabe CTeYajHOT IOCTYIIKA.
IIpenusHuje, Ta YMHeHNIJa TOBOPY O BEJIMKOM 3Ha4ajy yTOBOPa O 3aKyIy 3a
HOCTIOBame jeSHOr CybjekTa. Y IIpakcy ce 4ecTo IpeHeOperaBa YMIbEHNUIIA
la CTeYajHY JY>KHUK He MOpa HY>XHO fia OyJie BTaCHMK IOC/IOBHOT IIPOCTO-

1 3akoH o creuajy, Cn. inacuuk PC, 6p. 104/2009, 99/2011 - mp. 3akoH u 71/2012 - opryka
YyC.

2 3C, um 99 cT. 1.
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pa, HIIp. TIOTOHA I7ie 06aB/ba NPOU3BONILY, IIOCIOBHE 3Tpajie ITe My je ce-
pumrte u Ap. Tako fja je HY>)KHOCT 32 HACTaBKOM JIETATHOCTM Pajyl yCIemI-
HOT OKOHYama 3aIl04YeTVX [I0C/IOBA, OfJHOCHO Pajyl HECMETaHOT ClipoBohema
peopraHmsanyje, ycIoBuIa NoTpedy 3aKOHOAABLA /1a U3PUYNTO IIPOINIIE [
3aKyTI HETIOKPETHOCTH He TIPECTaje ex lege TOKpeTarmeM CTedajHOT MOCTyTIKa.”
OBo je pasymM/bMBO W3 yITIa 3aKYIII[a, IIOITO ce oBuMe obesbelyje HacTaBak
IeTaTHOCTY CTEYajHOT NY>KHUKa, 6e3 IpeKnaa y TOKy IPOU3BOJHOT IPOlie-
ca, ¥ pagy mTo 60/ber OKOHYAha CTEYajHOT IMOCTynKa. MehyTum, npumena
0Be HOpMe IIOfljeTHaKO BaXk!l M KaJja jeé CTe4aj OTBOPEH Hall 3aKyIOAaBLEM.
Tama 61 cMucao oBor mpasBwia 610 y TOMe LITO OBJie OAp>KaBame yroBopa
Ha CHas3¥ IMPEKTHO JNONPMHOCK yBehamwy cTeyajHe Mace CTaTHUM IPUINBOM
M3HOCA 3aKyMHMHA JOCIIE/INX II0C/Ie TIOKpeTarha CTEYajHOT IIOCTYIIKA.
Ilopen u3HeTOr, OCTaje HEjacHO jeOHO MHUTambe KOje je TeMe/bHO 3a
pasyMeBarme IPaBHMUX IOC/IENUIAa OTBapamba CT€YajHOr IOCTYIKA Ha 3aKyIl-
He opfHOCe. Beh je ncrakHyTo 1a 3aKoH 0 cTevajy Ha mocebaH HauMH ypebhyje
IIpaBHe NOC/IeyIie OTBapaba CTEYajHOT MOCTYIIKA Ha YTOBOP O 3aKyIIy, TAKO
mTo Toj Temu nocsehyje jeman meo wmaH. MebyTum, kama ce Taj wiaH cu-
CEMATCKM carjiefla He CTUYe Ce je[UHCTBEH YTUCAK O TOME Ha KOjU HaIMH
jé JIejCTBO CTeyaja Ha 3aKyIlHE OJHOCE peryaucaHo. 3aKOHOfIaBalj je Hefo-
crnegHoM QopmynanyjoM wiaHa 99 3C cTBOpUO HeoyMulie y IOITIey TOra
Ta 7 Ce€ OH OJHOCH CaMO Ha 3aKyIl YMjy je IpefAMeT HEMOKPETHA CTBApP UM
Ha CBaKy YrOBOp O 3aKyIly, OM/IO IOKpeTHMX OMI0 HEMOKPEeTHMX CTBAapM.
Jlpyraumje pedeHo, y CPIICKOM CT€4ajHOM IIpaBy Kajia je ped O JiejCTBUMA
CTedaja Ha YTOBOP O 3aKyIy HMje CACBUM jacHO Jia JI Ce 3ay3MMa jeINHCTBEH
VTN [1BOjaK (IyanucTU4Ky) NpUCTyI. [IpBu BaXku OHJia Kajja je yroBop o 3a-
KyIy jefMHCTBEHO ypeleH cTedajHUMM HpaBWIMMAa, HE3aBVICHO Off TOTa KOju
My je IpefMeT, a APYTYM OHZA KaJi Ceé PasJIM4IUTHU TPeTMaH Jflaje yTOBOpY O
3aKyIly MOKPETHUX U HENMOKPETHMX CTBApU. Y YIOPEJHOM CTE€YajHOM IIpa-
By IIPeOBJafilaBa Jya/qMCTUUKY NPUCTYI. Tako ce y HAallMOHATHUM IIpaBU-
ma Hemauke, Penybnnke Maxkenonnje, XpBatcke, Peny6nnke Cpricke jacHO
nipaBu pasmuka usmely 3akyma mokperHux u HemokperHux creapu.’ V csa-
KOM Of CT€4YajHIX 3aKOHA OBUX [IP>KaBa, MU3PUYMTO Ce U CBY/a HaITallaBa Ja
ce moceOHa CTe4yajHa NpaBU/IA IPVMMEIbYjy CaMO Ha 3aKyIl HEIIOKPETHOCTIL.
Ha mpumep, xpBaTCKu 3akoHOfaBal, Kaxe: ,Hajam mam sakyn HekpeTHMHe
VIV TIPOCTOPYj€ KOjU je Ny>KHUK YyTOBOPMO Kao HajMOIpUMAL] VI 3aKYIIO-

3 Jparuma B. Cnujerruesuh, Cno6opan Cracuh, Komenitiap 3axona o citienajHom iociiyii-
Ky, beorpag, 2006, cTp. 265.

4  Hemauxu VHconBeHimjcku 3akoH Insolvenzordnung (mame y dycnorama: InsO), map.
109; 3axoH 3a creyaj (Cn. secHux Ha PM, 6p. 34/06, 126/06, 84/07; name y dpycHOTaMa:
33CPMK), wi. 162; Stecajni zakon Republike Hrvatske (Narodne novine, 6p. 44/96, 29/99,
129/00, 123/03, 82/06, 116/10, 25/12, 133/12; pame y pycHorama: C3XP), u. 116; 3akoH
o creyajHoM mocTynky Peny6iuke Cprcke (Crnyxbenu inacnux Peiiy6nuxe Cpiicke, 6p.
67/02, 77/02, 38/03, 96/03, 68/07, 12/10 u 16/10; name y pycrorama: 3CIIPC), 4. 76.
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IpyuMal, CTeYajHy yIpaBUTeb MOXKe OTKa3aTu 6e3 0063Mpa Ha JJOTOBOPEHO
Tpajame yroBopa, IpuapKaBajyhu ce 3aKOHCKOTa OTKa3HOTa poka“® Amu y
0BOMe OCTaje IOCTIelaH KpOo3 CBe faj/be HOpMe, Te YBeK HeIBOCMIC/IEHO Ha-
3HayYaBa Jla ce pajil CaMo O 3aKyIly HEIIOKPETHOCTU, TAKO Kaxe ,,AKO je TyX-
HUK Kao HajMOJaBall MM 3aKyIoflaBal] HeKpeTHMHE UM IIPOCTOpUje Tpuje
OTBapama CTeYajHOTa IIOCTYIKA PACIIoNarao TpakOMHaMa M3 HajaMHOTa U
3aKyIHOra OfjHOcCa 3a Heko KacHuje BpujeMe...“ (C3XP. wi. 117 ct. 1), mnn
»1pehi KojeMy je cTeyajHm yrpaBuTesb oTyh1o HeKpeTHUHY MM IPOCTOpPUje
KOje je TY>KHIK M3HajMUO WM a0 y 3akyL... (C3XP, wr. 118).°

VIHTepecaHTHO je TO Ja Cy HeKu of paHujux goMahmx credajHmx 3a-
KOHA PeJJOBHO IIPABMU/IM OBY IMCTUHKIIM)Y, a Jla Ce AUJIeMe OBe BPCTe jaB/bajy
TEK ca CaBpPeMEHVM 3aKOHOJABCTBOM. Tako ce, peluMo, U3 ofpenaba 3ako-
Ha KOj! IIpecTaB/ba HAjCBETINjy Ta4Ky CPIICKOT CTEYajHOTr IpaBa U KOju ce
y IpaBHOj TEOpMj HEPeTKO HasMBa M POMOHAYETHUKOM TPajUIVIOHATHOT
cprckor credajHor mpasa, CreyajHor sakoHa KpameBmue Jyrocmasuje us
1929. ropuHe, jacHO BUM fa Cy Ce OHE IIPMMEbMBAJIE Ha YTOBOPE O 3aKyIly
IIOKPETHUX M HENOKPETHUX CTBAapy HOI[je,E[HaKO.7 3atuMm je, HakoH JIpyror
CBETCKOT para, 7OHeTa Ypemba o TpecTanky mpemyseha u pammu® xoja je
BpaTIIa CPIICKO CTEYajHO IIPAaBO y MPAa4yHO /1003, UICTOM je Y HOTIIYHOCTH U3-
OadeH mojaM cTevaja U3 ynorpebe, a IOCeOHNX IIpaBIIa O YTOBOPY O 3aKyIy
Ypenb6a Huje Hu cagpkana. Mehyrum, Beh je cnenehu crevajuu 3akoH - 3a-
KOH O TIPUMHYJIHOM MOpPaBHamY U CTedajy® (mambe y TekcTy: SOIIIIC), mosHa-
BAO HaBeJeHY Pas/lMKy. 3aHMM/bUBO, BIUME je CTeYajHOM YIPaBHUKY OMIIO
[aTO IIPaBO fla OTKa)XkKe YTOBOpE O 3aKyIy IMOKPETHUX CTBAapy 0e3 MKaKBMX
OrpaHMYElHa, a IPABO HAa OTKA3 YTOBOPA O 3aKyIly HEMOKPETHOCTY CTEYajH!U
YIIPaBHMK je MIMao CaMo aKo je CTeYajHy MOCTYIaK OTBOPeH Haj 3aKymiem.
3atuM je 3aKOH O CaHAIMjU ¥ TPECTAHKY OpraHM3aIMja yApyKeHOT pajall
(mame y Texcty: 30OCIIOYP) Takobe Ha Iper3aH HadMH ONPENE/bUBAO CBOjY
npuMeHy usMmeby 3akyna MoKpeTHNUX, OfJHOCHO HelOKpeTHNUX cTBapu. Crell-
uUYaH CTEeYajHOIIPABHY PEXVM OBaj 3aKOH je IPYXKA0o UCK/bYIMBO 3aKYITy
HEMIOKPeTHMX CTBapy, IOK Cy Ce Ha yTOBOpe O 3aKyIly 4uji je mpegMeT 6ma
IOKpeTHa CTBap NpUMEMBAJA OMIITA CTeYajHa IpaBuia. “ 3aKOH O IIpU-

5 C3XP, yi. 116 cT. 1.
Bugn: C3XP, wr. 115-119.

Bupu: ®pamwa Topunh, Komeniniap citienajnoi 3axona, beorpan, 1934, ctp. 118-120;
Creuajun 3akon KpamesuHe Jyrocnasuje us 1929. rogune, § 23 u 24.

Cnysmcbenu nuciti PHPJ, 6p. 51/1953, 49/56, 53/61, 52/62.

Cnyncbenu nucii COPJ, 6p. 15/65 u 21/65.
10  Bupgwn: 3OIIIIC, yn. 92 cT. 1 m 2.
11 Cnywbenu nucii COPJ, 6p. 41/80, 25/81, 66/81, 28/83, 20/84, 7/85, 39/85, 9/86 u 43/86.
12 Bugn: 30OCIIOYP, un. 158.
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HY/IHOM TIOpaBHAlbY, CTeuajy u MuMKBumanuju’> (y aamem tekcry: SITICI)
npyxajyhm yropopy o sakymy moce6aH cTe4ajHV PeXUM HUje IPABMO pas-
MUKy u3Mehy MOKpeTHVUX M HeNOKpeTHMX CTBapy Kao HpefMeTa YTroBopa,
a/m ce TyMadermeM HeroBux ofipefiaba Mo)ke 3aK/bYUUTH Jla VX je PETyIncao
Ha jeqmHCcTBeH HaunH.'* HakoH oBOT 3aKkoHa JOHeTH Cy 3aKOH O CT€4ajHOM
nocrynky'® (mame y tekcry: 3CII), a 3aTum u 3aKkoH o cTedajy (oBa jBa 3a-
KOHa CajIpyKe TOTOBO MIEHTUYHE Ofjpefde O YroBOpY O 3aKyIy), 300r Kojux
Cy Y IoMMalby OBe IIpaBHe MaTepuje U HacTasle iuieMe O KOjuMa ce Y TEKCTY
TOBOPIL.

Y namem BakeheM 3akoHy O cTedajy OBO NuTame HUje Ha jacaH M
jeMMHCTBeH HauMH ypebeHo, Te OTyfa M HefoyMmulle y HOITIEAy TyMauema
uctor. Haume y mpBoM cTaBy 4. 99 3akoHOfaBall Kake Jja OTBapameM
CTEeYajHOT IIOCTYINKa He IPeCTajy YTOBOPM O 3aKyIly HEMOKPETHOCTH, alu
Beh y cTaBoBMMa KOjI C/lefie TOBOPYM caMO O YTOBOpMMa O 3aKyIy. Tako, kaga
CTe4YajHOM YIPABHMKY Jaje IPaBO Ha OTKa3 yrOBOPa, 3aKOHOMABall KaXke Ja
CTe4YajHM YIPaBHMUK MOXE ,yTOBOpe O 3aKYIy  OTKa3aT! He3aBVICHO Off 3a-
KOHCKMX ¥ YTOBOPEHMX POKOBa ca OTKasHUM pokoM of 30 mana.!” JTocmos-
HVIM je3VYKUM TyMadermeM OBOI CTaBa JOIUIO 61 ce IO 3aK/bydKa fia ce OH
IpMMemYje Ha CBe YTOBOPE O 3aKYITy, HE3aBJMICHO Off BPCTE HUXOBOT IIpeaMe-
ta. TakBO 6M TyMaderme OMIO JOC/IENHO ca CPICKUM rpahaHCKUM, OFHOCHO
00/IUralOHNM IIPABOM, MOIITO 3aKOH O OOMUTAIIOHNM oprocuma'® (mame
y tekcty: 300) Takobe He npaBu nmocebHy pasmuky usmeby saxkymna moxper-
HJIX U HETIOKPETHUX cTBapu Beh cafip>ku OIIITa mpaBuia Koja ce NpUMemyjy
Ha CBE MOJAIMTETEe YroBOpa O 3aKyly. Y IPHUIOr OBOM MMIUbEY Ufe U
YNbEHNIIA Ia 3aKOHOJaBall CaMO y fiBa CTaBa CIIOMUIbE 3aKyIl HEMOKpeT-
HOCTH, Y IPBOM CTaBY KaJa IIOCTaB/ba HA4e/IO Aa 3aKyIl HEIIOKPETHOCTU He
IIpecTaje OTBaparmbeM CTE€YajHOT IOCTYIIKA M y IIECTOM CTaBY Kajja fofie/byje
obema cTpaHaMa IIPaBo fla OTKA)KY YTOBOP aKO Ce HEITOKPETHOCT Y TPEHYTKY
OTBapama CTevaja joll He Hajlasy Koj, 3aKyIIIa, JOK Y OCTaJlM TOBOPY CaMo
o 3akyny. Tako Jja ce cTuye yTHUCaK Kao /la 3aKOHOZlaBall >Kelu fla Kaxke fla
caMo y OBa JIBa CIy4aja IIOCTOjM ITIOCEOHOCT 3a 3aKyIl HEIOKPETHOCTH, JJOK
y ce Y OCTa/luM CIy4ajeBuMa IIocebHa CTedajHa IpaBiia IPUMEYjy Ha CBe
yTOBOpE O 3aKYILy.

Mmnak, oHO 1ITO je HajBUIIe IPOTMBHO OBOM MMIL/bEHY IIPOMU3TIA3N U3
IIpaBuiIa Koje 3aKOHOfIaBall I0CTaB/ba HOPMOM M3 IPBOTr cTaBa 4iaHa 99 3C

13 Cnyxcbenu nuciti COPJ, 6p. 84/89 u Cnyncbernu nuciii CPJ, 6p. 37/93 un 28/96.
14 Bupgn: 3IITICJI, um. 109.

15 Cnysbenu inacnux PC, 6p 84/2004 u 85/2005.

16 Ymopepu: 3CII, 4. 79 n 3C, un. 99.

17 3C, um. 99 cr. 3.

18 3akoH o obmuraumoHuM omHocuMa, Crymbenu nuciti COPJ, 6p. 29/78, 39/85, 45/89,
57/89 u Cnysxcbenu nuci CPJ, 6p. 31/93.
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KOjY HOCH HAaCTIOB ,3aKyn . OHO I7acu: ,,3aKyIl HEeIIOKPETHOCTH He IpecTaje
orBapameM credajHor nocrynka“ (3C, wi. 99 cr. 1). To 3Haunm fa ce Ha Te
OfIHOCe He IIpUMemyje IMpaBo u3bopa cTedajHOr ynpaBHMKa. VcTo Tako, TO
3HAuM Jla OTBapame CTeYajHOr IOCTYNKAa Ha YTOBOPe O 3aKyIy IMOKPeTHUX
CTBapyM MMa JCTO JIejCTBO KA0O M Ha OCTaje IBOCTPaHOOOaBe3He yroBoOpe.
Taynnje, y morzmeny yropopa o 3aKkyIy IIOKpETHMX CTBapy OM BaXXI/IO IPaBO
CTevajHOT ympaBHuKa Ha 1360p. To ce cxBaTame Teme/by Ha W7EjM [ia 3a-
KOHOJIaBal] MIOMEHYTUM IIPBMM CTaBOM IIOCTaBMO IIPABMUJIO Jla Ceé CBe IITO
je y TOM YIaHy IIOCe Pe4eHO OJHOCH Ha YTOBOP O 3aKyIy HEINOKDPETHO-
ctu. OBO ce CTAHOBUINTE MOXKe OPaHUTH UBPCTMM apryMeHTVMa, MehyTim
0CTaje YMIbeHNIIA []a 3aKOHOJaBall Ha jeJHOM MeCTy M3PUYMUTO TOBOPU O
(cBMM) yroBopyMa o 3akymy. Tako fa y CyIITHHM Ljeo IIpo6ieM AuIeMe OKO
jeVHCTBEHE MM JyanMCTUYKe KOHLenuuje nexu y crasy 3 i 99 3C, e
3aKOHOJIaBal] Kake [la CTeYajHM YNpPaBHMK yroBope O 3aKymly (makie cBe)
MOXX€ OTKasaTM ca OTKasHMM pokoM off 30 pgana. Hwmje jacHo 3amrTo oHpa
3aKOHOJABall HUje OCTA0 JOC/ENlaH, M KOPUCTUO M3pase Kao MITO CY ,yTo-
BOP O 3aKYITy HEIIOKPETHOCTI “ MJIM CaMO ,,3aKYIl KaKo je ¥ YMHMO JIO Tafia.
Ynorpe6/peHa popMyalyja OcTaB/ba YTUCAK K0 Ja je HAMEPHO XTeO Jla Ha-
IJIaCK Jla Ceé IIOMEHYTH CTaB 3 IpUMembyje Ha CBE MOJa/INTeTe YyTOBOPA O 3a-
KyIIy, IITO 61 Ije0 WI. 99 YYMHWIO KOHTPAJUKTOPHVIM.

JacHo je ma 6u 3aKOHOZaBAIl, [a je XTeO jeJHAKy IPMMeEHY CTedajHMX
IpaBM/Ia Ha CBE YTOBOPE O 3aKyIly, TO MCTAKao y jOLI Y IIPBOM CTaBY, OJIHO-
CHO He 6U y IIPBOM CTaBy MCKOPUCTHO (OpMy/Ianujy BesaHy 3a 3aKyH He-
IIOKPETHOCTH, HEro OU joII Tajila TOBOPMO O CBMM yroBopuma o 3akymy. Ca
OpyTe CTpaHe, MOXJA jOII U BaKHMUje je TO Ja YUTaB CMUCAO [aBama CIelMt-
buyHOT pexxuMa yroBopy O 3aKyIy Y CTevajy JIeK! Y 3Hadajy HeMOKPeTHO-
CTU 32 IPOM3BOJIHY TIPOLIeC U MocnoBame. Kajja je 3aKyn MoKpeTHUX cTBapyu
y IUTamy, OH HUje Off TONMKOTI 3Hadaja 3a CTeYajHO IPaBoO. 3ampaso ratio
legis un. 99 3C jecTe y ToMe Jia 3aKyIy HEIIOKPETHOCTH TIPY>KM Ioce6Ha 3a-
mTuTa npeasubhameM crenupuyHOr cTevajHOT pexuma. Hamme, mHTeHnNja
3aKOHOJIaBIa je 6M/Ta y TOMe Jla ce CTeYajHOM JY>KHMKY oMoryhm HacTaBak
IPOU3BOJISE, T€ Jla C€ UCTU 3AIUTUTH Of APYyTe YTOBOPHE CTPaHe y CIydajy
CBOT IIajja o7, cTevaj. Kazma ce ca oBuMe JjoBefle y BE3y 3Ha4aj HEMOKPETHOCTH
3a IpolLeC IPOU3BOJIbE, ITOCTAje jaCHA OIPABIAaHOCT CTaBa Jla Ce y CPIICKOM
npaBy HoceOHa CTeYajHa IMpaBWIA OFHOCE CAMO Ha 3aKyIl HEIIOKPETHOCTIL.
OBakaB CTaB IOTKPEIUbYje U YNIbEHNIIA [Ja TAKBO pelllehe cafip>Ke M 3aKOHO-
TAaBCTBA CBMX 3€Majba OKPYXKEHa, all ¥ 3aKOHO/IaBCTBA BEIMKUX IIPE/ICTaB-
HMKA KOHTMHEHTATHO-eBPIICKIX MpaBHMX cucteMa (Hip. Hemauxe).

Beh je pedeHo a y eBpOICKO-KOHTMHEHTATHUM IIpaBUMa IpeoB/Iajia-
Ba KOHIIENT II0 KOMe ce IToce6He HOpMe CTeYajHOr IpaBa NpUMemyjy Ha 3a-

19 Muxajno [uka, IlpasHe fiocnequye omisaparwa citiewajuot dociiyixa, Hapopne HoBuHe
I, 3arpe6, 2002, cTp. 96.
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KYII HETIOKPETHOCTH, [OK 3a 3aKyII IIOKPETHMX CTBApM BaKe OIIIITA CTeYajHa
npaBuia. Y aHITIOCAKCOHCKUM IIPAaBHUM CHCTEMIMa IIOMMarbe OBOT IINTaba
je mpyraumju. Y BUXOBMM CTEYajHUM 3aKOHUMa ce Hajuemhe KOpucTu tep-
MMH lease,”” MmITO IpefiCTaB/ba HAJIIMPH I0jaM KOjU Ce KOPUCTU KaO OILITI
TEPMMH 3a CBe BPCTE ¥ MOJAJINTETe YTOBOPA O 3aKYIy. Y>KU TepMUH je HIIp.
rental agreement KOPUCTU Ce Kajia ce TOBOPM O 3aKyIMMa ONUIUbUBUX, (u-
3MYKMUX CTBapy (IOKPETHUX M HeNoKpeTHMX). To 3Haum fa ce lease ogHOCH
¥l Ha 3aKyIl HeMaTepujalHuX cTBapy. Takohe To 3Ha4M Jja ce y aHIIOCAKCOH-
CKMM IIPaBHUM CUCTEMMMA UCTO TPETHPA 3aKyIl MOKPETHNUX U HEIIOKPETHUX
CTBapy, alM ¥ Ja HeMa CMUC/IA TOBOPUTK O jeAMHCTBEHOM WU JIBOjaKOM
IPUCTYIY KAaO y HEKMM KOHTMHEHTA/THUM IpaBuMa. Tako Hip. map. 365 US
Bankruptcy Code xopucty TepMuH lease, anmu y ucToM naparpady mpasu pas-
JIMKy Ha 3aKyIl HeKpeTHUHA Koje ce KOPMCTE 3a CTAHOBabe Y HEKpeTHUHe
Koje He CITy>Ke TOj CBpCM, WIM U3/Baja 3aKyII IIpaBa MHTE/NEKTyaIHe CBOjIHE,
VM YaK TIOMUEbE ¥ 3aKyIl TIPOCTOpa ¥ TPXKHUM IeHTpuMa.>! Cruano je u y
eHrneckoM Insolvency Act-y n3 1986. ropHe, Ijie ce ca UCTUM 3HAYEHEM Kao
y aMepu4KoM IpaBy denthe kopuctu TepmuH leasehold v TepMuH yrosopu
sakymue npupofie (eHri. of a leasehold nature).*

JMako je HOMEHYTO cXBaTame YIOPEFHO IPABHO OIILITEYCBOjEHO,
Mmoryhe My je craButu oppeheHe samepke. IIpe cBera, ca acmekTa pauuja
npasua, Moryhe je fa 3a mporiec npousBofimbe Oyzie o CYIITHHCKOT 3Havaja
HeKa ITIOKpeTHa CTBap, KOja HUje y BIACHUIITBY CTeYajHOT Ny>KHMKa. IIpnm-
Mep 3a To 61 Morao 6uTy cnydaj Kaga Oy 3aKymal] 3aKymnuo jefHy Wy BUIIe
ozpebeHrx MaumMHa pagu BUXOBe YIOTpede Y MPOU3BOAILY, TIOLITO 61 Ky-
HOBVMHA TUX Mall/HA OM/Ia IpeBMIle CKYIa VIN TelUIKO MCIIATMBA WM Ou
Ha HaBelleHM HauuH Omro moryhe xopuctutu Behu 6poj mux Hero kaja 6u
Omne KylbeHe. be3 TMX MalllyHa NPOM3BOMbA M 1I€0 NOAYXBAT He 6 O6umn
Moryhm. Ako Oum 3akymarj mao IO, CTedaj 3a mera 61 oBe MalliuHe Oume
HOJjeHAKO BaXKHE Ka0 ¥ IOCTPOjerbe WM [Pyra HeIIOKPETHOCT I'ie 00aB/ba
CBOjy IIPOM3BOMIGY. 3aTHM Ca aCIIeKTa KOXePeHTHOCTI YHYTPalllber IIPaBHOT
cucTeMa He TpeOa 3aHeMapUBATU YMEEHUIIY [a ¥ CPICKOM OOIUTAIlIOHOM
IpaBy y IIOITIeAy IIpeAMeTa yroBopa HU 3aKOH Koju ypeDhyje yrosop o 3aky-
iy (300) He npaBy pas3nMKy Ha IIOKPETHE U HEMIOKpeTHe CTBApU ™ U JAPYTo,
IITO M3 aHa/lU3e CTeYajHOI TPeTMaHa YroBOpa O 3aKyIy He IIPOM3/IA3y Ja
Ce MCTM YBeK TpeTupa Kao yroBOp KOjU CTeYajHM NY>KHUK U HeroB Cayro-

20 Title 11 of the United States Code - Bankruptcy (y samem tekcty: US Bankruptcy Code);
United Kingdom Insolvency Act 1986 (y gamem tekcty: UK Insolvency Act); Bankruptcy
and Insolvency Act Canada.

21 US Bankruptcy Code, § 365(d), § 365(h)(1)(C), § 365(n).
22 UK Insolvency Act, § 179(1).

23 300 =He oppebyje HermocpeHO HY IpeAMeT 3aKyIla Kao HEMOTPOLIHY CTBap, aly ce TO
BUJIU U3 BeroBUX ofpenou. Bugern: 300, un. 567 cr. 1.
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Bapay HUCY Y LeNMOCTY VM JeTUMUYHO U3BPIIMIN (060CTpaHO HeM3BPIIEH
IIBOCTpaHOOOaBe3aH yroBOp), a LITO je YC/IOB 3a MPUMEeHY IpaBWIa O IIPaBy
usbopa crevajHor ynpasHuka.” Ha kpajy, oHo mTo y Hajsehoj mepu Moxe
HaBEJIEHOM CXBaTaiby IPOTUMBCTATH IPOM3/IA3M U3 CaMe KOHCTPYKIMje Il
99. YoubuBo je fja ce cTaB cefjaM, O 3aKyIly MMOBMHE CT€4ajHE Mace, TELIKO
MO>Ke TIOMMaTH TaKo Jja Ce IPUMEIbYje CaMO Ha 3aKyIl HENOKPETHe IMOBMHE,
armi He u mokpetHe.” VIcTo u 1Ba 3a6pameHa pasnora 3a OTKa3 yroBopa o
3aKyIy, MaKo Ha IIPBM IOIJIE] Jielyje la Cy YCIOCTaB/beHa caMo Kao 6pa-
Ha M3UTPaBalby Hadela O HEINPECTAaHKY 3aKyla HEMOKPETHOCTU y CIydajy
cTeuaja,”® HeMajy MOce6HMX Mpempeka 3a TIPUMEHY U Ha yTOBOPE O 3aKYIy
TOKpeTHNX cTBapi.”’ Y3 M3HETO, TEWIKO je OYeKMBATM fla 6U CYNOBU TIPH-
XBaTW/IM CXBaTame 10 KoMe 61 ce Wi 99 NpuMemnBao VCK/bYYNBO Ha yTro-
BOpe O 3aKYIIy 4Mji je mpefMeT HermokpeTHa ctBap. C 063upoM Ha cBe Ha-
npeJ HaBEJEeHO U U3 JieTa/bHE aHa/lm3e 41 99 cTude ce yTUCAK Ja je CPICKU
3aKOHOfIaBall XTeO Ja IpONMIIe IPUMEHY IIOCeOHNX CTeYajHMX IIpaBMIa
CaMO Ha yTOBOP O 3aKyIy HEIOKPETHOCTH, a/ly Jja jé HaBeJeH! YIaH TaKo
HecrpeTHO (GOpMY/IMCcao fla BUIIEe TOBOPU HACYIPOT OHOME IITO Ce HbIMe
xeneno moctthu.”® Ynam 99 je Gpopmymincan Tako fra MMa BUIITe M3ys3eTaKa
Hero npaswia.”’ Ca ipyre CTpaHe MUNIUbERbE f1a 61 ce criermpuyHa CTedajHa
perynaTuBa MMasna MpUMEmbUBATY VICTOBETHO Ha 3aKyI MOKPETHMX M HEMO-
KPeTHNX CTBapy MMa MOX/Ia ¥ BUILIE€ CT€YajHOIIPABHOT YIOPUILTA HETO CTAB
O pas/JIMYUTO]j CTEYAjHO] PETYNATNBY OBA JBa MOJAINTETA YTOBOPA O 3aKyIy.
Beh je 6mno peun o ToMe #a ¥ IMOKpeTHe CTBapy MOTY OMTH Of 3Hayaja 3a
IPOM3BOJHM TIPOIIeC KOMMKO ¥ HEIIOKPETHe, Te Jla ICTe He MOpajy yBeK OuTn
y BIACHMINTBY CTe4YajHOT Ay>XHuKa (Beh Hmp. y 3akymy). Y mpuior oBoM
CXBaTalby, a Kao jOlI jefHa IpenpeKa NyaaucTUIKOM KOHIIENTY, CTOjU jelaH
TOflaTHM pasfior, BUIIE NpaBHOTeXHMYKe npupope. Hanume, ako ce ycsoju
KOHIIeIIMja 110 K0joj 61 ce WI. 99, omHOCHO 1ocebHa CTedyajHa peryaaTuBa,

24 3C,un 94 cT. 1.
25 Bupern: 3C, um. 99 cT. 7.
26 [JI. CnujenrueBuh, C. Cracuh, Has. geno, ctp. 266. Bugetn: 3C, €. 99 cT. 1.

27  Jemmuo mIiTo OoBa 3abpaHa meporupa oxpenbe o oTkasy yrosopa sakymy (300, ui. 584),
anM U HeKa Off HajBaKHMjMX Hade/la yTOBOPHOT IPaBa Kao MITO Cy Ha4ye/lo O MPEeCTaHKy
TpajHOT JYTOBUHCKOT ofHOca oTKasoM (300, un. 358), pacta sunt servanda (300, .
17 cr. 1), paBHONpaBHOCT yroBopuux crpana (300, wi. 11), ma ce ucra Mopa OHJia YCKO
TYMa4nTH.

28 Moxpa Ha OBOM MeCTy JIO M3pakaja [o/lIasy IIOHEKaJ IPUCYTHA TeHJEHLUja CPIICKOT
3aKOHOJABCTBA KOja Ce OI/efia HEKOj BPCTH Orare ,3aKOHOfABHE CyjeTe’, OLHOCHO Y
I/I36CI‘aBaH)y TIIpey3nMarba Beh nmosHaTux u IIPOBEPEHMX pelICIbA Off HALIVIOHATHUX IIpaBa
pasBHjeHNX 3eMasba, Beh ce mpuberasa ofpeheHuM ,,XxuOpugHUM pelremuMa 3a Koja ce
KacHHuje He Moxke pehu fa cy o 610 kora mpeyseTa.

29  Bupern: 3C, . 99 ct. 1. IIpBuM cTaBOM OBOTI YIaHa je OCTaB/bEHO MPaBMIO (Hayeno)
KOje 3aTVM TpPIIM TOMMKO M3y3eTaKa Ja ce TyOM CMMCA0 HasMBATH MCTO IIPaBUIOM.
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NpUMEBVBAIN CaMO Ha 3aKyIl HEIOKPETHOCTY, 3aKyIl IIOKPETHUX CTBapy
6u ce Hamao y ofpeheHOM cTeyajHOIIPaBHOM BaKyyMy. AKo OM 3aKyH IO-
KPeTHUX CTBapy 610 M3yseT off mpuMmeHe Wi 99, TO 6U 3HaYM/IO Ja ce Ha
Iera NpJMembYjy OIIITA MPaBuIa O CBUM JBOCTPAHOOOABE3HUM yTOBOPH-
Ma, OIHOCHO Jla Ce Ha Ibera IpuMembyje IpaBo M30opa CTe4ajHOT yIpaBHMU-
ka. MebyTum pma 6u ce mpaBo m3bopa MOITIO NIpMMEHUBATH Ha OMIO Koju
IBOCTPaHOO0ABE3HN yrOBOP OH MOpa OMTM TaKaB Jja Ta CTEYajHM JYXKHUK
U 1HETOB CayroBapad 10 OTBapama CT€YAjHOT IOCTYIKA HIUCY Y LeTIOCTU VTN
IeTMMMYHO M3BPILNIN, @ OBAj YCTIOB YTOBOP O 3aKYIy IIpeMa TOMe KaKo Ia
CTe4ajHOo MPABO pery/uile yITTaBHOM He MCITyaBa (o ToMe he y apyrom memy
TeKkcTa 6uty Bumre peun). Ha Taj HaumH fomasy ce 1o TaKBOT Mapajjokca aa
Ce Ha 3aKyII IOKPETHUX CTBAp) He MOTY IIPUMEbIBATI HI ITOceOHa CTedajHa
HpaByIa 13 WI. 99 HUTK OIILITA CTeYajHa IpaBIIa O IIpaBy n360pa Koja Baxe
3a CBe BOCTPaHOOOaBe3He yroBope.

360r cBera HaBeIeHOT MOXKJa 61 6o/be OMIO TyMauuTy onpende Uil
99 Ha Taj HauMH Jla Ce OHE je[THAKO NPUMERYjy Ha 3aKyIl IOKPETHUX U He-
NOKPEeTHUX CTBapM (jeMHCTBEH NPUCTYI). Y CBAaKOM CIYy4ajy Ha CYHCKOj
IIpAaKCK OCTaje JaBambe IOC/E[be Pedy Y OBOj IIPAaBHO] MaTepyji, a Ha 3a-
KOHOJIaBIy fia de lege ferenda ncripaBu HaBefieHe 3aKOHCKE HEOC/IETHOCTY 1
opabepe jefaH off fBa MOMEHYTa IPUCTYIIA, WM IaK M3abepe HeKO MOTIIYHO
Apyraumje peueme (Kao Ha IPYMep y aHITIOCAKCOHCKOM 3aKOHOHABCTBY),
anmm off U3y3eTHe je BaKHOCTY Jla TO YYMHY Ha HeJBOCMMCIIEH, IIPel3aH 1
jacaH HaulH.

III BpemeHcka orpaHnyema npasa u3oopa cre4ajHor
yIpaBHMKA U IbIIXOBA IPMMEHA Ha YTOBOpe O 3aKYIIy

Cre4ajHO IIpPaBO flaje CT€YajHOM YIPAaBHUKY OBIalIherme fa y CIy4ajy
HeKIUX JBOCTPaHOOOaBe3HUX yrOBOpPa, KOje je CTedajHM JY>XKHMK 3aK/bydno
Ipe OTBapama CTEYAjHOT MOCTYIIKA, Of0yje HUXOBO M3BPIIEHE VI Ja UX
UCIIYHU ¥ TPaXK|l UCIIyIbetbe Off Ipyre YTOBOpHE CTpaHe. Y IIPaBHOj TeOpUju
HaBeJIeHO TIPABO je T03HATO Kao #paso usbopa citieuajuoi yipasnuxa. Ilpe-
Ma 3aKOHY O CTedajy CTedYajHM YIpPaBHUK OBO oBnamherme ¥Ma y Crydajy
CBMX IBOCTPAHOO0OABE3HMX yroBOpa Koje CTeYajHU JYXXHUK M HEroB Cayro-
Bapady /0 OTBapama CTEYajHOT IOCTYNKA HUCY y LEJTOCTU WU JeNMMUYHO
uspm.>® [IBocTpaHOO6GaBe3HM YTOBOPM KOjM UCIIyIaBajy HaIlpe[, HeBe-
IeHM YCIoB y foMahoj JOKTpUHM ce HaduBajy M 060CTPaHO HEM3BPILEHY JIBO-
cTpaHoo6aBesHu yropopu.’! OBY ce yrOBOPU TaKO Ha3UBajy MOIITO HUjeHA

30 3C,um.94cr 1.

31 Bupern: Byk Pagosuh, ,[Inneme y Be3u ca ojMoM HeM3BPILIEHUX [JBOCTPAHOOOaBE3HUX
yrosopa y ctedajy, IIpaso u iipuspega, 6p. 5-8/2009, ctp. 410-432.
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YIOBOpHa CTpaHa (y OBOM C/Iy4ajy CT€YajHU AY>KHUK VM HErOB CayroBapay)
HMje Y Le/IOCTU WM JIeNVMIYHO M3BPIINM/IA CBOjy YroBOpHY obasesy. Kama
ce 0 YTOBOpY O 3aKYIly paJyl CT€4ajHO NPaBO IIpM3HAje CTeYajHOM YIIpaBHU-
Ky jeflHO IIpaBO KOje Ha/lMKyje Ha IMpaBo mM300pa amum My HU y KOM CITy4ajy
HIje UJIEHTUYHO, a TO jé IPaBO CTEYajHOI yIPaBHUKA Ha OTKa3 yroBopa O
saxymy.>> OBlle ce, lak/ie, P O IBa PA3TNUNTA MPABA CTEYAJHOT YIPAB-
HyKa. [TomTo ce mponmcuBameM OBaKBMX OB/IalINera CTeYajHOT YIIPaBHMKA
Iaje oxpebeHa MpemHOCT cTedajHOM AY)KHMKY HaJj cayroBapadyeM, OFHOCHO
peMeTy ce Hayello PaBHONPABHOCTM YTOBOPHMX CTPaHa y HEroBy KOPWCT,
HEOIIXOZIHO je laTu ofipeheHy 3amTuty u gpyroj yropopsoj crpann. Omryka
CTeYajHOT YIpaBHMKA O TOMeE Ja JIM OCTaje KOf VICHyHema ABOCTPaHOo0ba-
BE3HOT yTOBOPa WM Of Ibera OflyCTaje, BeOMa je 3HauajHa KaKo 3a CTeYajHOT
IY>KHVKa, TaKO U 3a JPyry YTOBOPHY CTpaHy, a UcTa je Takohe u mpepep-
subwiHa. MebyTuM, BUX0BM MHTepecy 4ecTo Cy cympoTHu. Cayroapauy
CTEYajHOT y>KHUKA Y MHTEPEeCY je ja CTeYajH! YIPaBHUK IITO Ipe U3BPIIN
CBOj u360p, a CTeYajHOM YIPAaBHUKY IIaK Jia IITO AyXe ,Beha® o mpaBHO]
CynbuHM ABOCTpaHOOOaBe3HOr yrosopa. Hajmpe, murame Koje ce Hemu-
HOBHO OBJle HaMehe je KONMMKO AYro CTe4YajHM YIPaBHUK MOXKe OITUPATH O
IpaBHOj CyHOMHU BOCTpaHOOOaBe3HOr yroBopa? Tpmnmu mm OH, y BpIIelY
OBOT CBOT IIPaBa, HeKa BPEMEHCKa OrpaHMYerba, HajlIpe 3aKOHCKa? 3aKOH O
CTevajy He CafipKu OofipenOy KojoM Ou mpaBo m3b6opa CTe4ajHOr YIpaBHMKA
BPeMEeHCKM OTpaHN4Mo TauHo oppehennm pokom, amu ypebyjyhu npaso us-
6opa y Be3M ca CBUM JIBOCTPaHOO0aBe3HVM yrOBOPVMA, JO3BO/baBa Cayro-
Bapayy CTe4YajHOr JY>KHMKA Jla BIACTUTOM aKTUBHOIIhy IpekuHe (anmm He U
OKOH4a) CBOjy Hen3BecHOCT. Oxpen6oM 3akoHa npesiBubeHa je moryhHoct na
cayropapay CTeYajHOT Jy>KHMKA [T030Be CTE€YajHOT YIpaBHMKA Jja Ce U3jaCHNU
0 UCITyIaBamby YrOBOPa, a CTeYajH! YIPaBHUK je Ay>KaH Jla cayroBapada o
TOMe y IUCMeHOM O0/uKy ob6aBecTu, y poKy of 15 maHa of maHa mpujema
nosusa.>> [utame je Takobe u fa mu ce oBa oxpenda MOXKe IPUMEHUBATI
Ha yTOBOP O 3aKYIIy, IIOIITO 3aKOH y Be3) 3aKyIla He Caf[p)KV HMjelHO Ipa-
BIJIO O TOMe KaJia CTeYajHM YIpaBHMK Tpeba fla ce M3jacHM Jla /N XKelu Ja
OTKa)ke 3aKyIl WM He, @ VICTH je Ha KPajy UIIaK JBOCTPaHOOOaBe3aH yroBop.
Ha npBu norsnex To ce 4MHYM IPaBHOTOTMYKY IOTIYHO MCIIPABHO, MOMLITO CY
IpBa [IpaBIUJIa OIIITE IIPUPOJE Te Ce Y OfICYCTBY MOCEOHUX MPOIICa HBIUXOBA
npuMeHa u nogpasymena. Mehyrum, nokasahe ce ja To He Mopa yBek 6uTH
TavHO.

Cx0fHO M3HETOM IPOM3/Ia31 [la Y CPIICKOM CTe4ajHOM IIpaBy IIpaBo 13-
6opa cTeyajHOT yIIpaBHMKA HUje Be3aHO HMKAKBUM POKOM. CPIICKO CTeYajHO
IpaBo Jakje NpUIaJia OHOM CUCTEMy Ifie Ce NpMMemYyje Hadeno cl1oOofHor

32 3C,um 99cr. 3.
33 3C,un 94 cr. 3.
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oipebuBama TpeHyTKa M360pa CTeYajHOT YIpPaBHMKA, IITO 3HAYM JIa je OH
Hopef Tora ITo MMa crnoboxy y u3bopy fga mu he HX)I/IXBaTI/ITI/I U3BpLICHE
yrosopa, c1o6onaH u ga omry4n kaja he To quHMTM.3 Y ynopenHoj Teopuju
M IPAKCH MCKPUCTAINCANA Cy Ce [BAa HAauMHA BPEMEHCKOI OTpaHMYaBarba
nmpaBa M360pa CTeYajHOT YIpaBHIKA, YBOhemeM oduiiniei u oce6Hoi poxa.>
Onmry pok NpefcTaB/ba BPEMEHCKO OrpaHNYelbe 33 M3jalleberbe CTe4ajHor
yIIpaBHUKA KOje ce Be3yje 3a CBaKM [IBOCTpaHOOOaBe3HM yropop. OmumTn
POK je objekTuBaH poK Koju mounme tehu of tauHo oppebheHor mporijecHor
MOMeHTa (HIIp. Of OTBapama CTeYajHOTr IIOCTYIIKA), BV 3a CBE ABOCTpa-
HoobaBe3He yroBOpe, Tpaje Ay>ku 6poj laHa TIOHer e y3 MOryhHOCT Herosor
IpOJy’KaBama, a y OKBMPY KOjer CTeYajHu YIIPaBHMK MOpPa IPYTY CTpaHy 06a-
BECTUTHU O TOMe Jja /I IIpUXBara WM Ofbuja U3BpIlIee JBOCTPAaHOOOaBe3-
HOT YyrOBOpa. YIOPEQHOIPABHO IIOCMAaTPAHO OBaj POK IIpefiCTaB/ba papuUTeT
¥ JI0 cajia Huje 61O [1e0 HYjeJHOT 3aKOHOJABHOT pellleha CPIICKOT CTeYajHOT
npaBa. PeTka 3akoHOfaBCTBa Koja yBOJ€ OBaj POK Cy OHa y CAJL LpHoj
Fopm,37 JucTpukry Bp‘{KO.38 IToceb6an pok ce Tako HasyBa IIOIITO Ce OH, 32
Pas3NMKy Off OIIITEr POKa, He OJHOCK Ha CBe IBOCTPaHOOOaBe3HEe YyroBOpE,
Beh caMo Ha OHaj KOHKpeTaH YyroBOp y HOIJIefy KOjeT CayroBapad CTeYajHor
Iy>KHMKa MHTepBeHnure. Takobhe, moueTak u TpeHyTaK of Kora mounmsmy Tehn
OBU POKOBU Ce pasnukyjy. [locebHM pok ce akTuBUpa 3a CBaKy yrOBOp IO-
ceOHO, yrimaBHOM off obpahama cayroBapaua cTe4ajHOT Jy>KHMKA CT€4ajHOM
YIPaBHUKY, @ OIIITK Off YHAIIpeJ, 3aKOHOM ofipeh)eHOr mporecHOr TpeHyT-
Ka. V1 Ha kpajy, ommTy pok mounmme Tehu ex lege, JOK ca pyre cTpaHe 3a
OTIOYNMIbahe TOKA II0CEOHOT POKa je HEeOIXO[HA MHUIIMjaTHBa cayroBapaya
cTedajHor my>xHmka. [Toceban pok J0OOKO je YKOpemeH y CPIICKO CTe4ajHO
npaso (jour of mMpefpaTHOT IpaBa), JOK je OIIITY POK 33 Hallle HAIMIOHATHO
CTe4ajHO IpaBo Hermo3HaHuma.” IIpema Tome u Baxxehn 3akoH o cTedajy caz-
pXu ofpendy KOjoM Hajlake CT€YajHOM YIIPaBHUKY fia ce y pOKy of 15 maHa
V3jaCHU O NIpMXBaTamby YroBOpa, Y C/Iy4Yajy Ja ra je cayroBapad CTedYajHOr
OYy’HMKa Ha TO 103Bao.” Y TOM CMIUCITY, HA OBOM Ce€ MeCTY Hajlasy Iloce-

34 Byx Paposuh, ,,OrpaHudema IpaBa cTe4ajHOT YIpaBHUKA Ha U300p Y Be3u ca ABOCTpa-
HoobaBe3HUM yrosopuMa“, VI TpaauipmonanHo caBeToBame npaBocyba ,,Bpmrarn 2009¢
- Creuaj u npusaTtusanuja, beorpan, 2009, ctp. 234.

35 B. Paposuh, ,,Orpanndema npaBa CTeYajHOT YIpaBHMKA Ha U300p y Be3M ca JBOCTpa-
HO00aBe3HNM yroBopuma’, cTp. 236 u 239.

36  US Bankruptcy Code, § 365(d)(1).

37 1JpHOropcKM 3aKOH O MHCO/IBEHTHOCTU NpuBpesHux apywrasa (Cnysbenu nuciti PIIT,
6p. 6/2002), 4. 44 cr. 1.

38 3akoH O cTevajy, IPUHYLHOM NOpaBHawy U mukBupgauuju (Cnymbenu inacnux Juciipux-
ifia Bpuko 6p. 1/2002), 4. 59 cT. 1.

39  Buperu: Crevajunu 3akoH, map. 21 cr. 1; 3OCIIOVYP, un. 195 cr. 2; 3IIIICJI, un 108 cT 25
3OIIIIC, yn. 91 cT. 2; 3C, win. 94 cT 3.

40 3C, unm. 94 cT. 3.
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0aH pOK 3a U3jalllbere CTeYajHOT yIpPaBHMKA O IPABHOj CYAOMHU CBAaKOT
IBOCTPAHOO0OABE3HOI YrOBOPA y CPIICKOM CTe4ajHOM IpaBy. CIMYHO Kao y
CPIICKOM IIpaBy, IocebaH poK cappsxe u mpasa Perry6muke Cprcke, Perry6mm-
ke Makenonnje, Xpsatcke.*! MebyTum, kaja ce o6po aHanusupajy npasu-
na 3C o mpaBy u36opa CTe4ajHOI YIpaBHMKA Y CIy4ajy [BOCTpaHOOOaBe3-
HUX yTOBOpa, HelOCTaje OATOBOP Ha jegHo muTame. Koje cy mocnepguiie ako
CTeYajHM YIPABHUK U ITOPeJ] I03MBa CayroBapada IPOIYCTH fIa Y POKy Of 15
TaHa OfTOBOPM JIa /I IPUXBaTa M3BPIIEbEe YTOBOPa WM He? 3aKOHOJABCTBA
Halpe]] HaBeleHNX 3eMa’ba, 3a OBaj Cy4aj npepBubajy HeobopuBy mpeTIo-
CTaBKy O Of0Mjamby HUCHYHema ABOCTPAHOOOAaBE3HOT erBopa.4 3aKkoH 0
CTedajy He cafpKu peun o ToMe. OIeT TPagUIMOHAIHO Y CPICKOM CTEYajHOM
IpaBy, moueBu joi of, CteuajHor 3akoHa KpabeBuHe Jyrocnasuje ns 1929.
rofivHe, IIa KpO3 IOC/IepaTHe mpomyce (ca M3y3eTKoM Ypefde 0 MpecTaHKy
npenyseha u pagmn), cBe 10 3aKOHA O CT€YajHOM IIOCTYIKY, Y CIy4ajy Ia-
CUBHOCTU CT€4ajHOT yIpaBHMKA II0 IIO3UBY JpyTe CT3paHe, BaXXIJIA je 3aKOH-
CKa MPETIOCTABKA HeroBor ofycTanka off yrosopa.*” To je 6yma Heo6opusa
IPETIOCTaBKa U CYIIPOTHO Ce HUje MOIIO ToKasuBaTu. JloHomemeM 3aKoHa
0 CTeYajHOM IOCTYTIKY OBa ofipefi0a je HaMepHO M30CTaB/bEHA, A jelHa MO3M-
TUBHA 3aKOHOJABHA Tpajulyja npekuHyTa. Vako je To 3a CpIICKO cTe4ajHO
IpaBO 3HAYWIO jefjaH KOpaK yHa3aJ, VICTO je yunmeHo U BakeheM 3akoHy o
CTeqajy.44 HapaBHo, ocTaje HejacHO U3 KOT je pasjiora y MOJ€PHO]j JIerucia-
TUBU TaKO IOCTYI/bEHO, TIOUITO je TUMe jeAMHM MHCTPYMEHT 3a BPEMEHCKO
orpaHNYaBame IpaBa M300pa CTEYajHOT yIpaBHNMKA MapruHaausosaH. ITo
CTaBY CYJCKe IpaKCe y HaC, HeusjalllbaBatbe CTEYajHOT YIPABHMUKA Y 3aKOH-
CKOM POKY 3Haul ofibujame JMCIymema yropopa. Ca apyre cTpaHe Teopuja
je 3aysesa CypoTHO MUllUberbe, 6asupajyhm cBoj cTaB Ha ToMe Jja IpaBa U3
IBOCTPAHOO0OABE3HMX YroBOpa IIPefCTaB/bajy CACTaBHU JieO CTedajHe Mace
¥ Ha IOTpebM 3amTuTe noBepwiana.”” Kao mpumep, y seM/baMa OKpy>Kemba
MaKe[JOHCKO IIpaBO IIPOMICYje fla CT€YajH! YIpaBHUK IyOy IpaBo fia Mpu-
XBaT! IBOCTPaHOO0aBe3aH YrOBOP, aKO ce M MOpefi 03MBa Ipyre YTOBOpHe
CTpaHe, O ’bEroBOj IPABHOj CYAOMHM He M3jaCHU Y POKY Off 0CaM nana.*® To
3Ha4YM Ja Y CIy4ajy NaCMBHOCTM CTE€YajHOT YIPaBHMKA Ba)kM NPETIOCTaBKa
0 OJYCTaHKY Off ABOCTPaHO00OaBe3HOT yroBopa. CINYHO pellerbe Cafp>Ku U
XPBATCKO IIPaBO KOje Besyje 00aBe3y CTe4ajHOr yIIPaBHMUKA JIa Ce 110 TIO3VBY

41  3CIIPC, un. 69 ct. 2; 33CMK, 4. 157 ct. 2; C3XP, ui. 110 cT. 2.
42 Idem.

43  Bupm: Credajum 3akoH, map. 21 cr. 2; 3OIIIIC, un. 92 ct. 2; 3OCIIOYP, un. 157 ct. 2;
3IIIICJI, yn. 108 cT. 2.

44  Bupn: 3CII, un. 74 u 3C, un. 94.

45 B. PagoBuh, ,Orpannderna mpaBa cTedajHOr yIIpaBHMKA HAa M300p y Be3u ca ABOCTpa-
HO00aBe3HNM yroBopuma', cTp. 245.

46 33CMK, um. 157 cT. 2.
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cayroBapaya CTeYajHOT JY>KHUKA U3jaCHUTH O IPaBHOj CYAOMHM JOCTPaHOO-
0aBe3HOT yroBopa 3a M3BEIITAjHO pounInTe (OBO POUUTE je CIMIHO Ko IPBO
HnoBepmIadko pounte y HameM 3C, IOIITO ce HA OBMM POYMILTHMA y XpBaT-
CKOM U CPIICKOM IPaBy OfiIydyje O HauMHy Jaj/bel IOC/IOBaiba CTE€YajHOTr
IY>KHNKA), @ M3Y3€THO aKO cayropapady CTeYajHOT Ay>KHUKA IpeTy 3HAaTHa
IITeTa CTeYajHY YIPABHMK je Ay>KaH fIa ra O CBOjoj HaMepu o0b6aBecTy Ipe-
MOPYYeHOM TOIIMBKOM y POKY OFf 0caM fraHa.*’ AMepudKo 3aKOHOTABCTBO
TaKohe cafip)Ky TPernocTaBKy O Of0ujamy M3BPIIHOT YroBOpa y CIydajy
MPOIYIITaka CTeYajHOT YIIPaBHMKA JIa C€ Y POKY M3jaCHU O HErOBOj IIPAaBHO]
cyn6umn.*

Hajsap, ¢ 063upoM Ha cBe HaIpes HaBeJEHO Y Be3U Ca BPEMEHCKUM
OrpaHMYaBameM IpaBa 1360pa CTeYajHOr YIIPaBHMKA, HEOIIXO/IHO je yKa3aTu
Off KaKBOT je TO 3Hauaja 3a yropop o 3akymy. Kao mro je Beh pedeno, mpume-
HOM IIPMHIUIIA JIa Ce OIIITA IIpaBMUIa IpUMembYjy Ha ofipehern ogHoC Koju
HIje TTocCeOHOM HOpMOM ypebeH, a MoXe ce ITOJ IbUX MOKe TIOBECTH, JO/Ia3Nn
ce 10 3aK/by4Ka Jla Ce M Ha yTOBOP O 3aKyIly ¥Ma IPYMEHUTH OIILITA Ofipe]-
6a 0 IBOCTpaHOOOABE3HNM YroBOpYMA KOja Jaje IPaBO cayropapady jAa Io-
30Be CTEYajHOT yIIPaBHNKA Jla Ce V3jaCHU O UCIyIbey UCTOL. To 61 3HAYMI0
Ia y CIy4ajy cTedaja cayroBapad CTE€YajHOT NY>KHMKA y 3aKyITHOM OFHOCY
MOJKe JIa TI030B€ CTEeYajHOT yIIpaBHMKA Jla ce u3jacHM fia 1 he HacTaBuTH Ca
VICITYHbebeM WM OTKa3aTy YTOBOP, a CT€YajH! YIpPaBHMK OM O TOMe MOpao
fla ce M3jacHM y IMMCMEHOM OOMMKY Y POKy of 15 faHa off mpujeMa mo3msa.
Y nuramy je moce6HM POK 3a M3jalllberbe 1 OBJe 61 BaXXIIO cBe WTO je Beh
pedeHo y Besu mera. Jlakae y 0BOM ClIy4ajy Ha YTOBOP O 3aKYIly IIpUMelbyje
Cce OIIITe NPABMIO KOjUM Cy PErylIucaHy CBYU ABOCTPAHOOOABE3HU yroBO-
pu y credajy. CuTyanmja je jacHa, IOIITO je YTOBOP O 3aKyIly CBaKaKO JBO-
CTpaHOOOaBe3aH yroBOp IIO JIOTMIM CTBapy Tpebano 6y ra MopBecTU MOf
ofipendy Koje peryiuile cBe IBOCTPaHOOOaBe3He YTOBOPe Ha OIILITY HAaYMH.
To je npBu pasnor. [Ipyru je Taj mro caga 3aKOH U3PUINUTO IPOMINCYje ha ce
ozpen6e 3C o mpaBy n360pa MMajy IPMMEHNUTH Ha CBe OCTasle IBOCTPAHOTe-
peTHe YI‘OBO4[;E!, OCMM aKo je MCTMM 3aKOHOM 3a IoceOHe yroBope fipyraduje
npomucano.” Mebytum, To je cBe camo Ha mpBu nornen. Haume, mo cmo-
By 3aKOHa, IIpaBO M300pa CTEYajHOT yIPaBHMKA MOXKe Ce IpPUMEHUBATU
VICK/bYYMBO y C/Ty4ajy JBOCTPAaHOTEPETHUX YyTOBOPa KOje CTeYajHN AYKHUK I
ErOB CayroBapad HUCY Y LETOCTY VIN ETMMUYHO U3BPUIM/IN JO OTBaparba
CTe4ajHOT HOCTynKa.50 3Ha4y, Ha 000CTPaHO HeUsBpIIEHe IBOCTPaHOOOa-
Be3He yropope. CyIITIHA je y TOMe ILITO YTOBOP O 3aKYIly, MaKO HECYMIbUBO

47  C3XP, 4. 110 cT. 2.

48  US Bankruptcy Code, map. 365(d)(1).
49  3C, w1 94 cT. 5.

50 Bwpnu: 3C, unm. 94 cT. 1.
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IBOCTPAHOO0OABE3HM YTOBOP, CTEYajHO IPaBO He MOCMaTpa Kao 00O0CTpaHO
HeusBplIeH. Pasjior 3a oBakaB TpeTMaH Tpeba TPaXUTH y IIPABHOj IIPUPOAU
yTOBOpa O 3aKYIy U Y IbeTOBOM CT€4ajHOM M BaHCTEYajHOM PEXUMY.

ITpBeHCTBEHO, YTOBOP O 3aKYITy Ce He MOXKe IIOCMAaTpaTy Ha jelNHCTBEH
Ha4MH TOKOM LI€JIOT CBOT Tpajama. [IpaBHa nmpupopa oBOT yroBopa je Taksa
fla Ta KapaKTepuIly 1 o61uraiyoHe u cTBapHolpaBHe ocobmHe. OpMax Ha
IOYeTKy Ba/ba MCTahy Ja ce crop o NMpaBHOj MPUPOAM YTOBOpA O 3aKyIy
He OJJHOCM Ha ILIe/IMHY YroBOpa O 3aKyIy M 3aKyIHM OJHOC KOjU U3 Ibera
HacTaje, HEero caMo Ha jeflaH IerOB €JIEMEHT, IPaBO KOje HacTaje 3a 3aKyIlia
nocye npepaje crBapu. CaM yroBop o 3akymy HecyMmuBo paba obmuranuje
3a 06e yroBopHe cTpaHe, MehyTuM mnocse mpepgaje cTBapu 3aKymiy OH CTUde
IIPaBo Jja KOPUCTHU 3aKyI/beHy CTBap. Pajgy nmpaBuaHor pasyMmeBaiba mherose
IpaBHe NPUPOJie HEOIXOLHO je Pa3IMKOBaTH [Be (ase y HeroBUM IIpaB-
HUM 11ejCTBI/[Ma.5 ly CBOjOj IIpBOj a3y yroBOp O 3aKyIly IIPOU3BOAY CaMO
jenHy obaBesy, o6aBe3y 3aKylofaBalia fia IIpefia CTBap 3aKyIIIly Ha yIIOTpe-
0y. Jaxie, 3akymar Taja ¥Ma jefHO OOMYHO HEHOBYAHO IOTPaKUBambe U
TO je, 110 3aK/by4YemY, jeAMHO JIejCTBO YTOBOpA. 3aKyIIOfaBall 1 Ia/be MOXe
CTBap IpefaTy ApyroM, oTybuti je, a 3aKymaii ra y ToMe He MO>Ke CITPEeUMTI.
MebyTtum, nocne usBpliieHe mpefaje CTBApHU Koja je IpefMeT YToBOpa 3aKyII-
4eBO TIPaBO Ce MpeobpaXkaBa ¥ Tajia oUMIbe Apyra (asa yropopa.”> Creap
ce cajla Hajlasy y 3aKyI4eBUM PYKaMa, ¥ OH BMIIE HEMA IOTPAKMBAhe HETO
IpaBo Jja CTBap KOPUCTH, a 3aKyINOfIaBall cajia IMa HeraTMBHY o0aBe3y fia TO
TpIN. AN 3aKyIalj cajia To CBoje Kopuinherma MoXe CyIpOCTaBUTU HE CaMO
saKymogaBIy Hero u ceum Tpehum mmmma.>® O Moske To cBOje TpaBo Cy-
IPOCTaBUTH YaK ¥ NpUOABIOILY, Tj. HOBOM BIaCHUKY. 3aKyIlal Koju Jjo Taja
HIMje MIMao HMKAKBUX o06aBe3a cajja Mopa fia mnaha 3akynHuHy, ynorpe6/paBa
CTBap IpeMa YToBOPYy M Jja je IO NPEeCTaHKy 3aKylla BpaTy, aay HapaBHO
CTUYe U IIPaBO fla CTBAp KOPUCTY. 3aKyIOfaBall je U3BPLINO CBOjY ,IJIABHY
obaBesy"” mpefaje 1 0CTaje My CaMo jja ce Cy3[prKaBa Off IIOBpefie 3aKyII4eBor
npaBa ynorpebe U Jja eBeHTYa/aHO IolTyje ofpeheHe akijecopHe obaBese.
On Bumle Hema 1ITa fa usBpmasa. Hajsaj, 3ak/bydak je /ja yroBop O 3aKy-
1y jecTe BOCTpaHOOOaBe3aH yroBop, MehyTnM obaBese yroBOpHMX CTpaHa
He II0CTOje CUMYITaHo, Beh ncnymerme obaBese jenHe cTpaHe paha o6aBesy
npyre. IIpenajom cTBapy rmaBHa obaBe3a 3aKyIoOAaBLa ce racl, alil HACTajy
obaBe3e 3a 3akynua. ObaBese 13 yroBopa 0 3aKyIly He HaCTajy 3aK/byuerheM
yroBopa ucToBpeMeHo, Beh cykuecuBHo. V3BpuiemeM obaBese jemHe cTpa-
He 3aKyIl He TyOM KapakTep ABOCTpaHe 00aBe3HOCTH, OH YBeK IIOfpa3yMeBa
obaBe3se 3a 06e yroBOpHe CTpaHe, CaMO IITO JICTe He TI0CTOje MCTOBPEMEHO.

51 Bopucnas T. brarojesuh, Bpnera Kpysms, Komenitiap 3axona o obnuiayuonum ogHocuma
II, Beorpap, 1980, ctp. 24.

52 O6pen Crankosuh, Muoppar Opnuh, CitisapHo ipaso, 9. usname, beorpag, 1996, ctp.
296.

53  O. Craukosuh, M. Opnuh, nas. geno, cTp. 299.
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Cafia je HEOIIXOHO OCBPHYTH C€ Ha CTEYajHOIIPABHM PEXMM YroBOpa
0 3aKyIIy. 3aKOH O CTe4ajy yroBOp O 3aKyIly peryJuiIe HOCeOHNM CTedajHIM
npaBwimMa. To 4yHM Tako IITO Hmocsehyje jemaH Ijeo WIaH CHenUUYHO]
perymarueu oBor yrosopa.>* Kama ce 1y6/be mpoTymaue mpaBHe CHTyaIlije
obyxsaheHe cTaBOBMMa OBOT 4Y/IaHa, jaCHO je [ia OHe IIOApasyMeBajy yro-
BOp O 3aKyIly II0 KoMe je Beh M3BplIeHa Ipefiaja HEIOKPETHOCTY 3aKyIIILy.
To ce BuaM M TymayemeM jeMHOI CTaBa OBOI WiIaHa KOjM IIPETIOCTAB/ba
CUTyalMjy Kafla HEIOKPETHOCT 3aKyIIly jOll HMje npegara.’> To sHaum fa je
3aKOHOJIaBall CBa MpaBMIa KOja jeé OBMM YIaHOM ITIOCTaBMO YCMEPMO Ha 3a-
KYII KOJ| KOI'a je IpefMeT yToBOpa IIpefaT 3aKyIILy IIpe OTBapama CTeYajHor
IOCTYyNKa. 32 CUTyalujy Kajia, y BpeMe OTBaparba CTEYajHOT MOCTYIKA, He-
TIOKPETHOCT HUje y TIPUTeXatby 3aKyIIIa IPEABUIEo je moce6Ho mpaBuo.
CBa ocTasa IIpaBmIa ce OfHOCe Ha 3aKyII II0 KOMe ce CTBap Beh Hamasu Kop
3aKyIa.

CxofHO peyeHOM, [I0Masy ce [0 3aK/bydKa [la CT€4ajHO IIPABO IO
crienuyaH peXXMM CTaB/ba 3aKyIl KOji He MCITyHhaBa YC/IOB 000CTpaHe Hems-
BPILIEHOCTH, OJJHOCHO JIa CT€YajHU TY>KHUK U HEroB CayroBapad 0 OTBapama
CTEeYajHOT IIOCTYIKA HIUCY Y IeOCTH WM JeTMMIYHO M3BPUIMIN YTOBOp, Beh
HAIIPOTVB OBJIe jefJHA CTPaHa jecTe Y L[e/IOCTU M3BPIINJIA CBOjy YTOBOPHY 00a-
Be3y, I1a je TMMe 3aKyI II0CTa0 jefHOCTPAHO HEM3BPIIEH ABOCTPaHOOOaBe3aH
yrosop. Ocrane o6aBe3e 3aKyIOJaBIIa, Koje HACTajy IOC/Ie IIpefiaje CTBapu Cy
aKIlecOpHe 1 y IPUHIUITY HICY Off 3HaJaja 3a KBamduKalujy 3aKyma Kao caja
jemHOCTpaHO HemsBpIIeHoT yroopa. Kao mro je Beh ncraknyro, kaga 3akymo-
IaBall M3BPILY CBOjy 00aBe3y mpefaje, o/1asu 1o peobpakaja y mpaBHOj IpK-
PO 3aKyIIa, 32 Ibera HacTajy jolI Be obaBe3e Koje o caja Huje MMao — oba-
Be3a ofipKaBama CTBapy 1 ob6aBesa samrute. IIpBa obaBesa je Aucro3nTNBHE
npupope. ObaBesa ofp)kaBama CTBApy y MICIPABHOM CTalby HMUje CACTaBHU
leo OCHOBHe 00aBe3e 3aKYIIOJABIIA, U He y/lIasyu y OUTHe eJleMeHTe YyroBopa
0 3aKyIly Hero IpeficTaB/ba IIPUPOfiaH CacTojak yropopa. OTyna yroBopHUIIN
MOTY Apyrauuje ofpesuTy ojpKaBaibe CTBapy, a JIa yTOBOP He IIPOMEHM CBOjy
cymrTuHy.”' Y Ipakcu, y OrpoMHOM Opojy ciydajeBa, CTpaHKe yroBapajy aa
Ofip’KaBarbe CTBAPM y MCIPABHOM CTalby BPIIM 3aKyTIall, IITO U IIPOU3/IA3Y U3

54  3C, um. 99.

55  Bupnm: 3C, um. 99 ct. 6. [logyiie 3akoHOAABal] OBfie TOBOPM CaMO O 3aKyITy HEHOKpeT-
HOCTH, U TO CBAaKaKO MJe y IPWJIOT CTaBy O AYaAMCTUYKOM TPETMaHy yTroBOpa O 3aKy-
Iy, OBHOCHO #ojaTHO ynyhyje Ha npuMeny mpaBa n36opa Ha 3aKyIl HOKPETHUX CTBapu,
IIPUTOM, IIOpeJi TOTa 3aKOHOJaBall je OBUM CTaBOM jOII M MCK/bYy4ro MoryhHoct ma ce
3aKyIl HEIIOKPETHOCTH jaByU Kao 000CTPAHO HEM3BPILEH YTOBOP, &I/ MICTO HMUje YYMHUO
) 3a 3aKYI IOKPeTHNUX CTBapl, Te 3a mera ocraje MoryhHocT mpuMeHe mpasa usbopa.
HapaBHo, ako 3akynopmaBal] M3BpILIM IIpelajy IOKpeTHe CTBapy, M CBakKa TeOpujcKa
moryhHoCT npumeHe npaBa n36opa ormaja.

56 3C,um 99cr. 6.
57  b. bnarojesuh, B. Kpym, nas. geno, ctp. 33.
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JIOTMKe CTBAapy U Kafia je IMpeaMeT YyroBopa IOKpPeTHa, ¥ HEellOKpeTHa CTBap.
Oo6aBe3a 3alITHTE je OIET YCTIOBHA, Te Ce aKTUBMPaA CaMO aKo ce HeKM Off YC/IoBa
OCTBapy, OHOCHO aKO Ce MICIIOCTAaBM [ja CTBAp MMa MaTepyjaJHUX UK NIPaB-
HMX HeffocTaTaka. Kao mro ce Bujy, usspiuemeM obaBese Ipefiaje IpegMeTa
yroBOpa 3aKyll y NPMHLMITY II0CTaje jefHOCTPAHO HEM3BPIIEHM JBOCTPAHOO-
6aBe3Hn yrosop. Kao TakaB, 0Baj yroBop ce He MOXKe IIOJBECTH IIOfi HOPMY O
npaBy 1360pa CTeYajHOT YIIPaBHMKA, IIOIITO Ce OHa IIPMMebYje caMo 060cTpa-
HO HeM3BpIIeHe IBOCTpaHOoOOaBe3He yroBope (IBOCTpaHOOOaBe3He yroBope
KOje CTeYajHU Y >KHUK U HeTOB CayroBapad O OTBaparba CTE€YajHOT IMOCTYTIKA
HICY Y LieIOCTU MU AeMMIYHO 13Bpumn). ITomTo creyajuo mpaso perym-
IIe 3aKyIl KaO jefTHOCTPAHO HeM3BPIIEH NBOCTPAaHOOOABE3aH YTOBODP Ha Hera
ce He MOTy IIPUMMEHWTH IIPaBIIa CTEYajHOT 3aKOHA Be3aHa 3a IpaBo u36opa
CTe4ajHOT yIpaBHYKa. bes mocTojama KIacMuHOr IpaBa u3bopa moceOHM poK
3a M3jalllberbe CTeYajHOT yIpaBHMKa HeMa cmuca. [ToceOHU pok u3BMpe U3
jemHe HOpMe O TIpaBy M300pa CTeYajHOT YIIpaBHMKA Yy CIy4ajy cBUX 060CTpa-
HO HEU3BPIIEHNX JBOCTPAHOOOABE3HMX yroBOpa, a IPAaBO OTKa3a yrOBOpa O
3aKyIy 13 HOTHYHO Apyre HopMe. CTedajHU yIPaBHUK y IOIVIERY yroBopa o
3aKyIy HeMa IIpaBo M300pa, Y CMUCIY y KOjeM My 3aKOHOJIaBCTBO U Teopuja
TO IIpU3Haje 3a OCTajle ABOCTpaHOOOaBe3He yroBope, Beh mpaBo oTkasa. Kako
ce moce6aH poK Besyje 3a IpaBo 1360pa 1 U3BYPE U3 HeEra, Y OACYCTBY UCTOT
0 I0CeOHOM POKy HeMa cMmycia ropoputi. Ca ipyre cTpaHe OIIITe HOPMe O
ABOCTPaHOOOABE3HVM YrOBOPMMA Ce MCTO He MOTY IPOIIMPUTH Ha YTOBOP O
3aKyny y cmuciy 41 94 cr. 5 3C, HoIITO 3a CTe4ajHO IIPaBO YTOBOP O 3aKyIly
HIMje 060CTPaHO HEM3BPILEH ABOCTpaHOOOaBe3aH yrosop. Te je jacHo ma ce Ha
YTOBOP O 3aKyIly He MOXKe IIPUMEeIBATI I0Ce6aH POK.

3aK/pyyak je, Hakie, ja ce Ha YTOBOP O 3aKyIy Y CTedajy He MOXe
IpUMeHUBATU OIIITa Ofpenda 3a CBe ABOCTpaHOOOaBe3He yroBoOpe, Be3a-
Ha 3a IpaBo M3060pa CTeYajHOr YIIPaBHMKA, KOja [aje cayroBapady CTedajHOr
Ly>XHMKA IPaBo Ja [1030Be CTEYajHOT yIpaBHUKA fia ce y ofpeheHOM poky
MIICMEHO M3jacHM O IPABHOj CyAOMHM yroBopa (y Teopuju IO3HAT Kao IO-
ceOHU pOK 3a M3jallllbere CTe4ajHOr ynpaBHuKa). OBOMe ce CTaBy MOTY
CYNIPOTCTaBUTHU TpU 3aMepke. IIpBa ce y CyIITMHU CBOAY Ha IPVMHIMNII, ,,0f
OIIIITEr Ka IoceOHOM, a 6asupa ce Ha TOMe jja ce y 06a cIydaja pajy o JBO-
CTPaHOOOaBe3HMM YrOBOPVMA, OFJHOCHO Ha TOME ia je 3aKyIl JBOCTPAaHOO-
OaBesaH yroBop Te jja 61 IO JIOTMLIM CTBApU HELOCTaTaK HOPMU Y HEroBOM
perynucamy Tpebano MOMymaBaTy OMUITUM IIPABUINMA KOja Cy IpOIcaHa
3a CBe ABOCTPAaHOOOaBe3HEe YroBOpe M Ja Cy IIPUTOM IIPaBO OTKa3a M IIpa-
BO 1360pa /iBa BeoMa C/IMYHA IIpaBa CTEYajHOT YIPaBHMKA, a IPBO je joII
¥ IMpe TIOCTaB/beHO M TPIM Makba OTpaHudersa off APyror. >t Takobe 6u u3
yIZa cayroBapaya CTeYajHOI JyXXHUKAa OWIO M3y3eTHO HeIpaBefHO MIOIIy-

58 Oo6a oBa IpaBa CTeYajHOT yIpPaBHNUKA IIPEJCTaB/bajy IpaBHy Moh JlaTy Ha OCHOBY 3a-
KOHa.
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CTUTK CTE€YajHOM YIPABHUKY /ja 3aKyI OCTaB) IEHIEHTHUM TOKOM Tpajarba
IIe/IOT CTeYajHOr MOCTYIIKA. TuMe 61 ce jouI BuIlle yrpo3uiIa Herosa Ipas-
Ha curypHoct. Hanme, fope/buBameM paBHe MOhM, OfJHOCHO jeTHOCTPAHOT
npaBa 1300pa CTEYajHOM YIPaBHMKY JepOTypajy ce HeKa OCHOBHA Hadesa
YTOBOPHOT IIpaBa IIONYT PaBHOIPABHOCT CTPaHa y OOIUTAllIOHOM OJHO-
cy, pacta sunt servanda, rauema obaBesa caMo carjacHouhy Bo/ba CTpaHa
y obmurarmonom ofrocy.’’ Hemameramem Heke BpCTe MOCEGHOT POKa, Kao
VIHCTPYMEHTa 3a OTpaHNYebe IOMEHYTUX IpaBa CTEYajHOT YIpPaBHUKA, JI0-
BOJZIY Ce [0 CIy4aja oflaTHe MapryHaIM3alje HaBeleHnX QyHaaMeHTaTHIX
IPMHINMIIA YTOBOPHOT IIPaBa, ca M3paKeHOM KOMIIOHEHTOM IIpaBHe HeCH-
rypHocTu. JIpyra samepka ce HajloBesyje Ha npBy. Hamme, sakoHogaBarj je y
caMoM WIaHy KojuM ypeDyje nmpaBo nzbopa y ciydajy ZBOCTpaHOOOaBe3HUX
yroBopa Ioce6HO IPOIINCao fia ce ,,opefde OBOr YWiaHa IPUMEHYjy ce Ha CBe
JIBOCTPaHOTEPETHE YTOBOPE, OCM aKO je OBUM 3aKOHOM 3a ofpeleHe yroso-
pe mpyraunje mpomucano”®’ Mutepecantro je ma oBa open6a mpencrasmpa
HOBMTET Y OZHOCY Ha IIPETXOJHM 3aKOH O CTEYajHOM HOCTYIIKY, IOLITO je OH
umje campxao.®! Y ocHosu, Ty nmexu mopena BocTpaHo06aBe3HNX yroBopa
Ha OIILITe M CIelM(pUYHO CTEYajHOIIPABHO PerylucaHe, a TyMadelbeM HaBe-
IieHe ofpenbe BUV Ce [ja OHA YIIPaBO VICK/byUyje IIPYMEHY IIpaBIIa O IIPaBY
n36opa Ha yroBope o 3akymy (36or ¢popmynaije ,,...0CuM aKO je OBUM 3aKO-
HOM 3a ofipehene yrosope npyraunje mpomcano” (arg. ex 3C, wn. 94 crt. 5).
Tpeha samepka ce orneza y Tome ga 3C He oHemoryhaBa yBek IpyMMeHy oOIl-
IITUX NIPAaBI/Ia Ha YTOBOPE O 3aKyITy YMjy je IpeIMeT MIOKpPeTHa CTBap. YKO-
JIMKO Ce YCBOjU ya/IMCTUYKY IPYCTYII II0 KOMe 01 ce ITocebHa CTevyajHa Ipa-
BI/Ia IIPYMEJBAIa CaMO Ha 3aKYII HEIOKpeTHUX cTBapy, 3C He MCK/byUyje
yBek MoryhHOCT npuMeHe mpaBa u36opa Ha yroBope 0 3aKyIIy 4iji je Ipef-
MeT NOKpeTHa cTBap. TauHuje, HE3aBMCHO Of] TOTa KOja Off, iIBe KOHI[eIIyje ce
YCBOjU, IIpMMeHa OMIITUX IPaBMIa HAa 3aKyIl IIOKPETHMUX CTBapy je Moryha
YKOJIMKO 3aKYIIOfaBal] JO OTBapama CTeYajHOT IIOCTYIIKa Huje IIPefao CTBap
sakymnny, momro 3C 3a cay4aj Kajja ce MpefMeT 3aKyIa He Hajlasyu KOj 3a-
KyIIa y BpeMe OTBaparma CTeYajHOr MOTYIKA MPOINCYje IIOCeOHO IPaBUIO
KOje ce IIpMMembyje caMo Ha 3aKyIl HeIIOKPEeTHOCTM, OCTaB/bajyhnu Tako oTBO-
PeHN IIPOCTOp 3a HPUMEHY OIIITKX IpaBWIa Ha 3aKyI IMOKPETHUX CTBAPK
(arg. ex 3C, 4. 99 cT. 6).

Pasnmuka usmelhy oBa gBa mpaBa nexu y npeaMery usbopa. Y morie-
Iy 3aKyIla CTe4ajHV YIIPaBHMUK JMMa IpaBo Ha 0Tka3. OH MOXKe 3aKyIl OTKa-
3aTV JIM Ta OCTABUTM HA CHA3W, Ty ¥ HUje Pe/IeBaHTAaH CTEIeH UCHYHemha
yrosopa. JIpyre nBocTpaHoo6aBe3sHe yroBope He MOXe fia OTKaxe, Beh ja

59 300,un 11,u9r 17 ct. 1 m 2.
60 3C,um 94 cr. 5.
61 Bwupern: 3CII, um. 79.
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ozibuje uCIymerbe VIM UCITYH! Y TPaXKyl IIPOTUBNCITyBebe. Pamu ce, makre,
0 fIBa pas3IM4MTa IIpaBa CT€YajHOr YNPaBHMKA, KOja OH LPIM U3 BE pas-
nuuTe ImpasHe HopMe. - To sHauyM [ja HeMa MecTa /iBeMa HaBeleHUM IIpU-
mep6ama. ITpumena moce6Hor poka Huje Moryha Ha yrosop o 3akymy. Ilo-
ceOHN POK M3BMPE U3 OIIITET IpaBa 1360pa CTeYajHOT yIIpaBHUKA I ypeheH
je ucTuM wiaHoM 3akoHa. OH ce OZHOCH Ha TO IpaBo u3bopa u 6e3 mwera
HeMma cmucna. Kako y cnydajy 3akymna (koju je crienyjanmHo 1 moce6HOM HOP-
MoM ypebeH) cTeuajHu ynpaBHUK HeMa UCTO, Beh apyraumje mpaBo — IpaBo
Ha OTKa3, oce0aH POK ce OBJie He MOXKe CXOIHO IpuMemusary. He moxe
ce nmpuMemuBaT HY ynyhyjyhu, nmomro ce HopMa koja npensuba npumeny
ygaHa 94 3C o mpaBy n360pa 1 Ha CBe OCTajle JBOCTPaHOOOaBe3He yroBope
npe Tpeba TyMayMTH Kao Jja MCK/bydyje IPYMeHY OBOT YIaHAa Ha yTOBOpe 3a-
KyIIy, Kao LITO je Beh ob6jaiumeHo.

Cap kazia je yTBpheHo fja ce moce6aH poK He MOXKe IIPYMEHUTH Ha YTo-
BOD O 3aKyIly, OCTaje IUTame 3allTUTe IIPaBa CAyroBOpaya CTE€YajHOT AYXK-
HIKa, Ha4e/Ia jeJHAKOCTY YTOBOPHNX CTPaHa y BOCTPAaHOO0OaBe3HOM yTOBO-
PY; IpaBHE CUTYPHOCTY ¥ APYTUX Haye/la yTOBOPHOT NpaBa. JIpyra yropopHa
CTpaHa je OBJle CTaB/b€HA y BEOMA HE3aBU[HY CUTYalujy, IOIUTO CTEYajHN
YIPaBHMK TEXHMYKM MOXKe Of[yTOBJIAYMTHU [l Ce OIpeNenn O OTKa3y 3aKyIia
TOKOM Tpajarba Ie/IoT CTeYajHOT NMOCTYNKa. A IpobieM je y ToMe LITO Apyra
YIOBOPHA CTpaHa He MOKe CBOjOM aKTMBHOIINY pOpMaHO [ja yYMHM HUIITA
Jla OKOHYa Ty NpaBHY HEM3BECHOCT. IIpy TakBOM CTamy CTBapH, CayroBapad
CTEeYajHOT JY>KHUKA OV TPIIEO jefHy IOTIYHY HECUTYPHOCT U HeM3BECHOCT
y IOITIefy Tora KakBa Cy My IIpaBa 1 o6aBese y CTe4ajHOM IIOCTYIIKY. 3aTo,
U TIopeq, HerocTojama ynyhyjyhe HopMe un HeMoryhHOCTH cXOnHE NpUMeHe
ONIITMX IIPaBMU/Ia O HBOCTPAHOOOABE3HNMM YrOBOPMMA, pellerme Tpeba Tpa-
KUTU Y aHAJIOTUjU. Y TpaBy, aHAJIOTMja je jefaH off HauMHa IOIyHaBamba
NpaBHMX IPasHMHA TAaKO IITO Ce jeflHa HOpMa KOjoM ce u3pmanTo ypebyje
jemaH OIHOC, IpUMembYje Ha HeKM APYTY OfHOC KOju Huje uspnunto ypebhen

62 HamocneTky, pasnmke IOCToje U y [ejCTBMMA BpIlea oBa fBa Ipasa. Kpajwu pesyn-
TaT M3BpIIekha OBA [{Ba IIpaBa CTE€YAjHOT yIIPaBHMKA ce MOXe pasnmkosaru. Hamme, ako
CTe‘-IajHI/I YHOpaBHUK OAJIYy4M 1a OCTAHE IIPU VCITYIHEIbY YrOBOPa, PA3ININTUX ITOCTIEANIIA
HeMa, YTOBOp OIICTaje M TOKOM CTeYajHOT IOCTYIKa. Pasmike y fejcTBUMa Cy IpHUCYT-
He Kajla CTeYajHM YIPaBHUK OIy4M Ja Of yroBopa opycrane. Hamme, ako ce creyajun
YIIpaBHUK KOJ IBOCTPaHOOGaBE3HOT YrOBOPA OI/IydM fia OYCTaHe Off Hera, Taj yroBop
HY>XHO He Mopa npectat. OH U Jajbe IOCTOjM, Ca TVMMe LITO IIOBEepuIal U3 TOT yro-
BOPHOT OfJHOCA Ca CTEYajHUM JIy)KHUKOM CBOje IMOTPaKMBambe MOXKe OCTBAPMBATU Kao
cTevajuy nosepwiai. [la 6u Taj yroBOp IpecTao IOTpe6GaH je jolll jefaH aKT, OFHOCHO
fla yrOBOp IIpecTaHe HIP. MM OTKAa30M, OFfHOCHO PACKIUJOM 300T HeMCIyHemba Kao OIl-
IITYM HauMHMMa IpecTaHka o6aBesa o 300. Ca apyre cTpaHe Kaja CTeYajHM yIpaB-
HIK YTOBOD O 3aKyIly OTKa>Ke OH IIpecTaje ogMax. JJoBo/bHa je caMo jeHOCTpaHa 13jaBa
BO/bE CTeYajHOr yrnpaBHuKa. Huje morpebaH HuKakaB Ioce6aH pasjior, [OBO/BHO je fia
CTeYajHN MOCTYIAK Oyfie OTBOPEH.

63 Bupern: 3C, umn. 94 cT. 5.
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HIje[JHOM HOPMOM, /11 KOj! je OMITHO M/IM 3HA4YajHO C/IMYaH OHOM M3PUYUTO
ypebenoM. 3a mpumeHny aHanoruje 6UTaH je ratio legis Koju je 3akoHOAaBaIl
MMAo Ha yMy IPWIMKOM JOHOILIea HOpMe 4uyja ce IpMMeHa IPOoIIMpyje Ha
OJJHOC KOj! HMje peryaucaH HUjefHOM HOPMOM. BakHO je ma gpyru cimydaj
UMa JCTOBETHa OHa o0ejleXXja Koja Cy y IpBOM Ciy4ajy 6wna ratio legis
moHomerma HopMe. To 61 ce MOITIO TBPAUTM 3a OJHOC YTOBOpA O 3aKyIy 1
OCTa/IMX IBOCTPaHOOOABE3HMX YyroBOpa y CTevajy. VIsyseTHo 6u 6uo noiue,
Ca acreKTa IpaBHEe CUTYPHOCTM M PABHOIIPABHOCTY YTOBOPHUX CTPAHA, OCTa-
BUTH cayroBapaya CTeYajHOT Ty>KHMKA 6e3 MOoryhHOCTH f1a M030Be CTeYajHOr
yIIpaBHUKa fla ce M3jacHu fia 1 he yroBop o 3aKyIy OTKa3aTu MM OCTaBUTH
Ha cHasu. Op Tora y MOTHYHOCTM 3aBUCK CTaTyC, OfIHOCHO CKYII IpaBa U
o6aBesa cayroBapaya CTe€4ajHOT ZY>KHMKA y CT€YajHOM ITOCTYIIKY.

Pereme cprckor 3akoOHOZABCTBA, Y IOINELY POKa CTEYajHOT yIpaB-
HMKa 3a OTKa3 yroBopa O 3aKyIy, OMTHO He OACTYIa Off OHOT Koje Ipe-
oBnahyje y 3eM/baMa OKpPy»Keba, OHOCHO y OCTa/lMM BEIUKUM €BPOIICKO-
KOHTVMHEHTA/IHMM IIPaBHUM CHCTeMMMa. TakBa ce pellema pefoOBHO CBOfE
Ha JaBame ofipeheHor moce6HOT OTKa3HOT pOKa KOji je He3aBVCTaH Off yTo-
BOPEHNMX M/ 3aKOHCKMX pokosa (Hemauka Tpu mecera,* Cp6uja 30 mana)
WIX Ha OrpaHN4Yerbe OTKA3HOT pOKAa Ha 3aKOHCKM HEe3aBMCHO Off YyroBOpe-
HOT (MaKenOHmja65 n XpBaTCKa66). VHTepecaHTHO je 1a y CTeYajHOM IIPaBy
Makenonuje, y cny4ajy Kafa ce CTe4ajHM JY>KHUK II0jaB/byje Kao 3aKyIofa-
Ball 0fi00p MOBepIIaLia Oy dyje a M Ia Taj yTOBOP OTKaKe MM He, Te [ajbe
HaJIa)ke CTEYajHOM YIIPaBHUKY fja To yuuHu.”' OHO LITO je joIlI 3aHUM/BUBYjE,
jé YMIbEeHNIIA 1a 10 MaKeJOHCKOM CT€4ajHOM IIPaBy CBaKa CTPaHa MMa JIyX-
HOCT J]a Y POKy Off 15 JaHa M3BeCTH APYTy CTPaHy fia 1M HaMepaBa J]a OTKaXe
JroBOp 0 3aKyIly, a aKO TO He Y4UHM, Ty6¥ PaBoO Ha OTKasuBakbe yroopa.®s
To 3HauM [ja y c/y4ajy MacMBHOCTYM YTOBOPHUX CTpaHa BakM IIPeTIIOCTABKa
OCTaB/balba YTOoBOpa Ha cHasyu. IIpuamkoM oTKasuBama yroBOpa O 3aKyIly
CTeYajHU YIPaBHUK HUje OyXXKaH [ja ce IpUAp)KaBa YTOBOPEHOI OTKA3HOT
poka, Beh je JOBO/BHO Jja ce MpUAp>KaBa 3aKOHCKOL. AJIV OH je HAy>KaH fia y
POKy o7 15 nmaHa M3BecTM APYTy YTOBOPHY CTpaHy O TOMe Jia M HaMmepa-
Ba Jla OTKa)Ke YTOBOP O 3aKyIly, OBaj POK MIMa IIPEK/Ty3MBaH KapaKTep, OHaj
KO Ta TIPONyCTH Ty6u mpaBo Ha oTKas yroBopa.®” To sHaun fja MakKeJOHCKO
CT€YajHO MPABO CAIP>KM POK UMjUM IIPOTEKOM IIpecTaje HeM3BECHOCT 3a cay-
ropapava CTE4YajHOT Jy>KHMKaA KOJ} YTOBOpa O 3aKyIy. VIHTepecaHTHO je fja y

64 InsO, map. 109 ct. 1.
65 33CPMK, 4. 164 cT. 1.
66 C3XP, um 116 ct. 1.
67 33CPMK, 4. 162 cT. 2.
68 33CPMK, uj. 164 cT. 2.

69 [lejan Kocroscku, 3akon 3a citieuaj komenitiap, Cxomme, 2007, cTp. 484.

98



10-12/2013. Crpaxuma Mapuanh (ctp. 80-102)

MaKe[JOHCKOM 3aKOHOZIaBCTBY Y C/Ty4ajy Kajja CTe4ajHy YIPABHUK MIPOIYCTH
POK 3a M3jallliberbe KOf JBOCTPAHO00aBe3HMX YrOBOPa BaXK! IIPETIOCTaBKa
of0ujama UCTHUX, JOK aKO TO YIMHM KajJja Ce pajyi O YTOBOPY O 3aKYILy BaXKI
CYNpOTHa IPETIIOCTAaBKa — IPETIIOCTaBKa NpMXBaTama 3akyma. Hemaduko
IpaBo, 3a pas/IuKy oy BehyHe Ipyrux mpapa cafipXKit IPETIIOCTaBKY OCTajamba
3aKyIla Ha CHa3M, TAaKo INTO IpenBuba Jja cTedajHM yIpaBHUK, Y CIy4ajy Aa
ce He M3jacHM O CYAOVMHMU YyroBOpa O 3aKyIly Y POKY Of iBe Hefie/be Off 3ax-
TeBa JIpyre CTpaHe, I'yb6y IpaBo Ja ofycTaHe off yroopa.' W Ca pyre cTpaHe
IpefCTaBHUK AHIVIOCAKCOHCKMX IPaBHUX CUCTeMa, amepudku Bankruptcy
Code, Takobhe He ocTaB/ba MecTa HensBecHocTUMA. IbuMme je npensubeno fa,
aKO IPUIMKOM JMKBUIALMjE CT€YajHM YIPABHUK IPOIYCTH Ja Ce M3jacHU
0 TOMe Jia /I OfyCTaje WIU He Off YTOBOpa O 3aKYIy WIN JPYTOr M3BPIIHOT
yrosopa y poky of 60 naHa (y3 MoryhHOCT cyza #a oBaj poK POy Ky 3a jOII
60 faHa) ce TaKaB yroBOp MMa CMaTpaty ofbujeruM.’ | SHaUM y aMepIuKOM
IpaBy y C/Iy4ajy IACUBHOCTM CTEYAjHOT YIpPAaBHUKA BAXM IIPETIOCTAaBKa
OTKasa yroBopa o 3akymy. Takobe, kajja ce criopoBopu peopraHmsaiyja u
y jomr Hekomuko oxpehenux curyaunja, US Bankcruptcy Code npensuba nma
CTeYajHM YIPaBHMUK MOXKEe 3aKYII VJIM U3BPLIHN YTOBOP OfOUTU WM OCTaBMU-
TV Ha CHa3M y 6110 KOM IIepHofy [0 yCBajama IUIaHA, ca TUM IUTO CYJ, Ha
3aXTeB OM/IO KOje yTOBOPHE CTpaHe, MOXKe HapefUTU CT€YajHOM YIPAaBHUKY
fla TIpeLu3upa TayaH BPeMeHCKN Iepuoy y KoMe he TOHeTV TakBy OIJIYKY.

IV 3akmpydak

Cpricko CTe4ajHO NpaBO MHAyYe [aje CTEYajHOM YIPAaBHUKY BeNN-
Ka oB/lalrhema y Be3U ca ABOCTPaHOOOABE3HMM YTOBOpPMMaA M YrOBOpMMa
0 3aKyIly, Koja MOTy BOAMUTH ¥ OpojHMM 3n0oymoTpebama. 36or Tora cy y
YIOpEIHOIPAaBHOj TEOPUjU ¥ IIPaKCU pa3BMjaHa OpOjHA OrpaHMYEeHA OBUX
oB/alhema CTeYajHOT YIIPAaBHUKA, JOK ce KOJ Hac, 6apeM y Ipakcu, y oBO-
Me JIOCTa 3a0CTaje 3a OCTa/IMM HAIlMOHATHUM IIPAaB/Ma Pa3BUjEeHMX 3eMasba.
Behuna mpaBHUX IpasHMHA ¥ 3aKOHCKMX HEJOCTETHOCTY MOTY Ce MIIaK OT-
KIOHUTK ofAroBapajyhuM cTaBoBMMa cyzcke mpakce u Teopuje. Ha mpBom
MeCTy, y IOITIefy AyIeMe O IpeMeTy IpMMeHe IT0CeOHMX CTeYajHUX Ipa-
BIJIa, apTyMeHaTa 3a jeflHO 1 3a JPYyro TyMadelbe MMa MOJjeHAKO, aly UIIAK

70 InsO, map. 109 ct. 2.

71  US Bankruptcy Code, map. 365(d)(1). Ilorpe6HO je 1 Ha3HAYNTH ia aMEPUYKO CTEYajHO
IIPaBO MCTUM OfpefbaMa jefHAKO Peryuiile YTOBOPe O 3aKyIy U OCTaje er3eKyTHBHe
yroBope (0BM Cy YyroBOpY ZOHEKJIe [IaH[AaH HAIeM I0jMy ABOCTPAHOOOABE3HMX YITOBO-
pa), He no3Hajyhu pasnuky Ha ommre 1 nocebHo ypehene yroBope, kao IWTO ce TO y
€BPOICKO-KOHTVHEHTA/THUM HALMOHAIHIM IIPaBUMa YIJITABHOM YMHI.

72 US Bankruptcy Code, map. 365(d)(2).
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ce ynHN Aa 6u oppenbe 3C peanmHMje OMIO TYMAuUTM Y KOPUCT CTaBa O
jEIVHCTBEHO] CTE€YajHO]j PETYIaTUBM YTOBOPA O 3aKyIly, Kao IITO je Y IPBOM
meny TekcTa U objammeno. Takobe, moce6aH pok 3a M3jalImerme CTEYajHOT
yIpaBHMKA HEONXOJHO je TyMauuTM TaKo Ja ce IpuUMemYyje UM Ha Yro-
BOp 0 3akymy. Jlaj/be, MpaBHOTEXHNYKE HENPELU3HOCTY Y IOIJey HayMHa
V3jallllbelba CTEYajHOT YIIPaBHUKA IO IIO3MBY APYyTe CTpaHe Tpeba caHMpaTu
TyMayemeM UCTUX Y KOPUCT cayroBapaya CT€4ajHOT JIy>KHUKA, IOIITO je OBa
HOpMa O MOCeOHOM POKY y IerOBOM MHTEPeCy M yCIOCTaB/beHa. Y HEeKMM
CTy4ajeBMMa MIIaK Cy HeolxopHe ofipeheHe nsMeHe crevajHor 3akoHa. Tako
je BeoMa BaXKHO Jja 3aKoHOfaBall de lege ferenda MUHYLIMO3HO Ofpeny mpep-
MeT IpMMeHe MOCeOHUX CTedajHMX IpaBIIa Ha yTOBOP O 3aKyIly, Kao ILITO je
U HaBeJEHO ey TEeKCTa KOju O TOj TeMy roBopu. ~ Ilofjeqnako BaXHO je n
IIOHOBHO yBODeme 3aKOHCKe IPETIOCTaBKe PUXBaTamba WIN Of0Mjama yro-
BOpa Of CTPaHe CTeYajHOT yIpaBHMKA (Y C/Ty4ajy BeroBor HemsjallbaBama y
POKY, a II0 IIO3UBY CYIIPOTHe CTpaHe — nocebaH pok). Mebytum, ontupame
usMehy oBe /IBe IpeTHOCTaBKe Huje JIaK 3ajarak. oK Koj ABOCTpaHOO6a-
BE3HMX YroBOpa YOIILITe, HUje CACBMM OINPABNAHO IPUKJIOHUTU Ce Yy IOT-
IYHOCTV HU jeJHOM HU JPYTOM pellemby, KOJ, yToBOpa O 3aKyIly cUTyaluja
je MHOrO jacHuja. [lepuHUTHBHO 61, Kajja ce O YrOBOPY O 3aKyIy panu, y
cmy4ajy hyTama credyajHOr ynpaBHMKa Tpebano la BaKM 3aKOHCKA IIPeTIO-
CTaBKa JIa je 3aKyIl 0cTao Ha cHasu. Kop 3akyma, nopep unmeHuIle Ja y Ha-
IIeM IIpaBy IIpaBa U3 YroBOpa YMHE CACTAaBHU Jle0 CTeYajHe Mace, CTOjU U
jak apryMeHT fia ratio legis 360r kora 3akoHOflaBall YTOBOPY O 3aKyIly jiaje
noceOHy CTeJajHy peryaaTyBy JIeXM Oalll y TOMe Jia y CIydajy cTedaja yro-
BOp O 3aKyIly HENOKPETHOCTM OCTaHe Ha cHasm (arg. ex c1. 1 wi. 99 3C).
Hauwme, Beh je mogpo6HO o6jammeHo 3amTo je, ¥ KONMMKO, TO Off 3Ha4aja 3a
IPOM3BOJHM IIpolec cybjekTa y cTedajy. OTyna y Caydajy cyMibe, YBeK ce
Tpeba NPUKJIOHUTI CTAaBY Ja 3aKYyII Y CTe4Yajy OCTaje Ha CHasW. Y CyIpOTHOM
6u ce y mormyHocTu obecMmcmuo uws cT. 1 1. 99 3C u pasjor 360r Kora
3aKOHOJaBall YOIIITe YCIOCTaB/ba MOCEOHY CTeYajHy PEry/laTMBY M KOHCTHU-
TyuLIe Toce6Ha IIpaBa CTEYajHOT YIPaBHNKA Y OHOCY Ha YTOBOP O 3aKYIIy.
Kop ocramux gBocTpaHOObOaBE3HMX YrOBOpa CTBApy CTOje Majo Apyraduje.
Ca jegHe cTpaHe, IpaBa U3 OBUX YIOBOpa jecy fieo CTedajHe Mace,  IIa ce

73 OsBge 61 3aKOHORABAll, y CIy4ajy fa ce ONpefeni 3a IPUCTYI IO KOMe ce IoceOHa
CTevyajHa IpaBuIa IPUMEIbYjy CaMO Ha 3aKyIl YMjU je IpeaMeT HEIOKpPeTHa CTBap, MO-
pao mmoce6HO Aa BOAM padyHa O HPMMEHM ITPaBiU/Ia O IPaBy 1360pa Ha 3aKyII IOKPETHNX
CTBapy Kaja ce MpefMeT yroBOpa y BpeMe OTBaparba CTedYajHor IoCTynKa Beh Hamasn y
3aKyIYeBOM IPUTEXalby, Te 61 0BO MUTarbe MOPAao mpery3Ho Aa ypemn. Ha Taj Haunu
6u ce nsberne HeroTpe6GHe TEOPMjCKe pacIpaBe, IOLITO, KaKo je Beh objalmeHo, 3aKyn
IOKPETHUX CTBAPY TaJja He UCIyHhaBa yCIOB YTOBOPA KOjU ,HMje Y LeTOCTU WIN Je/u-
MIYHO M3BpLIEH"

74  Amu m o6aBese crevajue mMace. Bupm: 3C, wi. 94 cT. 4.
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Kao OIPaBJJAHO YMHM pelllekbe O BaXKerby IPETIOCTaBKe NIPUXBaTaba YTOBO-
pa, a/u ca Jpyre, YIIOPEJHO CTEYajHO IIPABO FOBOPM y IMPUJIOT IIPETIOCTAB-
IV OffyCTaHKa Off YTOBOPa, a y3 Ibera ¥ CTapo Hadesno rpabaHckor mpasa na
hyTame He 3Hauy mpuxBarame, IIOTOTOBY KaJid je BPEMEHCKY OTPaHUYEHO Y
By TadyHO ofpeheHor poka. UnmweHna 1a je yroBop 610 IO3HAT CT€YajHOM
YIIPaBHUKY TOBOPH Y IIPUJIOT CTaBY O BaXKekY IIPETIIOCTaBKe OfOujama yro-
BOpa, 8 YMIbEHNUIIA fla CTEYajHOM YIIPAaBHMKY IIOCTOjarbe yroBopa Huje O1io
IO3HATO MJe y NPWIOT IMpPeTIIOCTaBIM O NpMXBaTamwy yrosopa. Ha kpajy,
Tpeba U youMTH [ja IOCTOjM BEeMUKY OPOj pasHOBPCHUX ABOCTPaHOOOaBe3-
HJX yTOBOpa, I1a je BeOMa He3aXBa/THO OBJie HaMeTaT! IpeBMIIe YOIIIITeHa
peirema. ToroBo je Hemoryhe mpenBuUAeTM jeAMHCTBEHO pellere, TOMUKO
bnexcubuaHo 61 ce WbUMe MOITO YAOBO/BUTH IIPUINKAMa CBAKOT KOHKpeT-
HOT cmyd4aja. 360r Tora 6u faBame ofipeheHe MHTepeHIMje CTEYajHOM CYAY
y 0BOj Marepuju 6mno gobpa Tema 3a Heka Oyayha pasmarpama. VI3 cBux
HaBeJIeH!X PasJiora, MOKJa 61 Hajoosbe 6110 BpaTUTH Ce TPAJMUIIMIOHATHOM
peliery CPIICKOT CTeYajHOr IpaBa fa y cl1y4ajy hyrama credajHOT yrpaBHM-
Ka Ba)K! IIPEIIOCTaBKa OflyCTaHKa Off ABOCTpaHOOOaBe3HOT yroopa. Ilopern
OBaKO ITOCTaB/EHOT MOCEOHOT POKa, OIILITU POK 3a V3jallliberbe Hije Heoll-
XOJIaH, /i IeroBO yBohermwe He 6u 6MI0 Ha OfMeT.

Strahinja MARICIC, M.A.

SOME INCONSISTENCIES IN INSOLVENCY
REGULATION OF LEASE CONTRACTS

Summary

The paper deals with certain inconsistencies in the regulation of legal
consequences of bankruptcy proceedings on leases and executory contracts,
concluded before the bankruptcy took place. The main issues in this paper are:
whether the special bankruptcy rules apply only to leases of real estates, or the
same apply to the lease generally, regardless of whether leases are of movable
or immovable things, and whether, in the absence of specific provisions on the
regime of the leases in bankruptcy, general bankruptcy rules in the case of all
executory contracts can be applied on lease agreements. The Serbian Insolvency
Act leaves the possibility of significantly different interpretations of these provi-
sions. The paper also points out the broad powers that the legislature granted
the insolvency administrator in connection with these agreements, and then the
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lack of limitations and the possibility of arbitrariness in the insolvency admin-
istrators exercise of those powers. Attention is drawn to the threats to the legal
security, but also to the threats to some basic principles in contract law. Try-
ing to respond to these questions, both domestic and foreign statutes have been
analyzed. The conclusion is that the legislature in this area has some illogical
results, so in this article, in addition to certain interpretations of provisions,
some changes of the Insolvency Act have been suggested also. Through the arti-
cle there are some visible motives of influence (change) that the bankruptcy law
has on the non-bankruptcy law.

Key words: unique and dualistic approach, two-sided contracts, mutually
unexecuted two-sided contracts, specific and general insolvency
regulation, general and special deadline.
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Mapxo PATOBI'h
CTYAEHT JOKTOpcKkux cryauja IIpasHor pakyrrera
Yuusep3urera y beorpany

ITPABHU I10/1IOKA] IIOBEPMTALIA YCIIE],
HEIIOCTYIIAIbA 110 YCBOJEHOM IV/IAHY
PEOPTAHM3AIINJE

Pe3ume

OcHosHU YU 0801 paga cagpicar je y e ru ga ce yKaxce Ha flocitlojarve
3aKOHCKUX Hegoymuua Uo3UuitiueHol citieuajHol tipaea, 003HaHe HeKu UpPaK-
wuyHY UpobneMu u usHecy tpegrosu Koju 6u moinu Outiu og ymuydja Ha
Hoilyrasarwe UpasHux UpasHuna 3apag upasuuHoi peiynucarea Uonoxcaja io-
eepunaua ycneg Heiocitlyiiarba o yceojeHom inamy peopianusayuje. Kaxo ce
Ha oM yilly cloxceHoCill fipasHe fipupoge yceo0jeHol iinana peopianusayuje
Hamehe Kao tpeitixogHo Uuitiaree, o he oHo Hajipe OUTHU AHATUSUPAHO.

Pasmattparwe 0601 Uuitiara Hapouuilio gobuja Ha 3Hauajy ycneq
HureHuye ga ce U Upu HajaewbeHum usmeHama u goiuyHama cilie4ajHoi 3aKoHa
yotiwitie He 3agupe y liuitiare UON0KAja HoBepunaua ycneq Heiwociiyiaread io
yce0jeHOM UisaHy peopianusayuje.

Kmyune peuu: citieuaj, peopianusayuja, inan peopianusayuje, iionosxcaj io-
sepunaya.

1 CraHoBuIITE 3ay3eTO IpeMa 06jaB/beHO] pafiHOj Bep3uju Harjpra 3akoHa 0 MsMeHaMa 1
moryHaMa 3akoHa 0 credajy of 27.10.2013. rogune. Bunetn: www.privreda.gov.rs.

103



YIAHIIN IIpaBo u mpuBpena

I YBogna oppehemwa

Peopranmsanmja credajHor I[y>KHI/IKa,2 U y IpefiBedepje Npse geleHnje

HAKOH yBoDema y Halll IpaBHM CHUCTEM, YMHM Y3POK OPOjHMX HeOyMUIia He
CaMo y CyZACKoj Impakcu Beh 1 y mpaBHOj Teopuju. Pasor Tome nexu y cimo-
YKEHOCTH IIpaBHe rpabe Kojy oBaj IpaBHU MHCTUTYT ca COOOM HOCU 1 361/ba
IPUCYTHE HEJOPEYEHOCTY 3aKOHA O IIOjeIMHMM IUTaIblMa eroBOr IIPaB-
HOT [IejCTBa.

Vnaue, 1oy peopraHM3aliMjoM y CT€YajHOM IIOCTYIIKY IOJpasyMeBa
ce YKYITHOCT Mepa Koje ce IpeflysuMajy IpeMa MHCOTBEHTHOM JY>XKHUKY, Ha
OCHOBY YCBOjeHOT M IOTBpDheHOr I/laHa peopraHmsanyje, pafu MOBObHMjET
HaMMpema TpaKOMHA TOBepMIalla Hero y MOCTYNKy 6amkporcrsa.’ Vs
mate nedMHNUIMje MOXe ce 3aK/bYYUTH Jla je OCHOBHM LIW/b PeopraHusanuje
HaMypeme Off IUIATe)KHO HEeCIOCOOHOr AY>KHUKA, Koje je IIOBepuoIuMa
TIOBO/bHIIj€ HETo Ty TeM YHOBYeHa UMOBIHE y TIOCTYTKY 6aHKpoTcTBa.” Exo-
HOMCKM OIIOPaBaK JIy>KHMKA je CaMO jeflaH Off HauMHa 3a OCTBaperme OBOT
I117ba, a1 YeMY CBaKaKo Tpeba TeXUTH.

2 Tlopen peopraHmsaiuje CTe4YajHOT AY>XKHMKA WMIM CTe€4ajHe peopraHusanmje, Koja je
yTpaB/beHa Ha YMiberbe MPOMEHA IIpeMa MHCOMBEHTHOM INPMBPETHOM APYIITBY 3apaf
TeXHe Ka IITO IOBO/bHMjeM HaMMpemhy HeroBUX IOBepuala y OfHOCY Ha MOCTYIaK
6aHKPOTCTBA, Ba/ba PA3NMMKOBATY PEOPraHM3ALN]y MIATEXHO CIIOCOOHOT NPUBPEFHOT
APYIITBA, YCTAaHOB/bEHY 3apaji HOOO/bIIAha HerOBOT OCIOBHOT yCIleXa.

3 C mpaBoM ce y Teopuju CTEYajHOT IIpaBa WMCTHYE [a IOCTYMAK peopraHmsaije
CTeYajHOT JJy>KHMKaA IIPeJiCTaB/ba BEPOBATHO HAjC/IOKEHM)U IIPABHO-EKOHOMCKI IPOIiec
yomute. Buire o Tome: J. Bap6uh, ,,IIpeyctpoj nyxHuka y credajy, 360pHux pagosa ca
foguwrwel caseifiosarba ,Axiliyenna upakca xpeaiickoi iociiogapciliéa u tipasHe ipaxce,
nxemwepckn 6upo, 3arpe6, 1996, ctp. 13.

4 Cmnyno: H. JoBanosuh, ,IIpenpacyne o crevajuoj peopraumsanuju y Cpouju’, 360pHux
pagosa ca III Kongepenyuje ogbopa tipuciiyiiajyhux semama INSOL Europe, Arennuja 3a
JMIeHIMpatbe CTeYajHNX yIpaBHMKa, beorpazy, 2007, ctp. 56. VHave, oBa geduHuIMja
OC/Iama ce Ha 3aKOHCKO Hapeheme /1a ce O peopraHM3aIjoM I0ipasyMeBa HaMIpPerhe
IoBepuyIalia IpeMa yCBOjeHOM IUIaHy peopraHusaluje 1 To pefieuHmcameM By>KHIIKO-
[IOBEPMIAYKNX OffHOCA, CTATYCHUM IIPOMEHaMa My>KHMKA MIM Ha PYTM Ha4MH KOjI je
npepBubeH IIaHOM peopraHyusanje, perymicato 4. 1 cT. 4 3akoHa o crevajy (Cr. inac-
Hux PC, 6p. 104/2009, 99/2011 - gp. 3akoH u 71/2012 - omnyka YC).

5 Y mnornexy oBor HolasHOT CTaBa O L/BHOCTY PeopraHy3alyje oCToje U Apyradnja CXBaTama
y IIPaBHOj TeOPUjH, ITyTeM KOjlX Ce Kao [IABHM LIW/b CTe4ajHe peopraHusalyje y IpBy IUIaH
MCTUYY OIICTaHAK NIPUBPENHOT APYLITBA M HEroB €KOHOMCKM OIOpaBaK. VIcTuiame OBOT
IUba KO ITIABHOI KAPAaKTePUCTUKA je, MHade, PPaHIyCKOT CTedajHOT mpasa. MebyTum,
HAIll [IPaBHU CUCTEM OIIDKU je aMepMYKOM TyMadelsy LIJBHOCTU peOpraHmsaije, Koju
IPBEHCTBEHO LITUTH MOBEPHOLIE, @ HajIocie FyxHyKa. OBaj 3aK/by4aK jaCHO IPOU3/IA3H
M3 3aKOHCKOT ofipel)erba Halller cTedyajHOT MpaBa, [ja Ce PeopraHM3alyja CIIPOBONY aKO Ce
TiMe 06e36ebyje moBo/bHMje HaMupere IoBepuIala y OGHOCY Ha GaHKPOTCTBO, @ TOCEOHO
aKo II0CTOje ONpaB/jaHM YCIOBY 3a HACTABaK Y KHUKOBOT IIOC/IOBAIbA.

6  ExoHOMCKM omOpaBak Jy>XHMKa y IIyHOM 06uMy omoryhyje ce IyTeM T3B. CAaHaLIMIOHOT
IUTaHa peopraHusanuje. MebyTum, cTeyajHo npaBo Mo3Haje U T3B. MMKBUAALMOHN IUIaH,
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INocTymak peopranmsanmje MoXKe OTIOYETHU IIpe, MIM HAKOH IOKpe-
Tamba CTEYajHOr IIOCTYIIKA M HACTyNalba HEroBUX IPAaBHUX IOCTAENLA,
WITO 3HAYM Jia je peopraHusanuja Moryha M y MpecTeYajHOM TOCTIYKY.
Osa MoryhHOCT OcTBapyje ce IOJHOLIECHEM YHAIpel MPUIPEeM/beHOT IIIa-
Ha peopraHusalje MCTOBPEMEHO Ca IMPEJIOTOM 3a IIOKpEeTarbe CTE€4ajHOr
TOCTYTIKa, ¥ C/y4ajy MCTYHeHOCTU JPYTUX 3aKOHOM MPOMMCAHUX YCIoBa,’
4yyMe ce mpepynpehyje HacTynmame MpaBHUX HOCIepuna credaja. Mehytnm,
M y CIyd4ajy Kaja ce mokpehe mopgHouemeM yHamnpen MpUIPeM/beHOT IIIa-
Ha, peopraHusanmja ce MoXke CIIPOBECTM CaMO YKOJIMKO IOJHOIIeHY IlIa-
Ha IIPeTXOAM IIOCTOjalbe CTeYajHOT pasjiora, 003MpoOM fla ce Ha Taj HAYMH
YYHM peajlHOM OIIACHOCT Of HacTyIMama IoC/Iefulia cTedaja Koje JoBofie Y
IUTabe N3BECHOCT HaMMpema MoBepIala. Tume ce IoBepuoLM MOCIEIyjy
fa ,KOMIIPOMMCHMM pellelmeM” yCTaHOBe Mepe peopraHmsainuje koje he
omoryhutu 607be 3a10BObErbe HUXOBUX MHTEPECA, HETO KO GaHKPOTCTBA.”
HesaBucHo of ummeHuIle fla Cy CTe€YajHMM 3aKOHOM IpormcaHe onpehene
Mepe peopraHmsanuje, y4eCHULIMMA y IOCTYIKY peopraHmusanuje ce faje
IyHa c1060fa Y BUXOBOM 1360py.

YKOMMKO Y 3aKOHOM IIPOIMCAHOM IIOCTYIIKY OH Oyfie M3IlacaH Ipo-
H1caHoM BehMHOM y CBaKoj K/Iacyl MOBEPIJIALA, - HAKOH IIPaBHOCHAXKHOCTYU
pelera o nmoTBphrBamy ycBajama IUIaHAa peopraHM3alyje CTeYajHy IMOCTY-
nmak ce obycraBma. CTora, ycBOjeHM IUIaH peopraHu3alije 4MHY OCHOB
Jaj/ber Perylncarma OfHOCA Y4eCHMKA IMOCTYIKA PeOPraHm3anyje CTe4ajHor
nyxHuka. Of CK/bY4MBO HeToBe IpaBHe IPUPOJe U 3aKOHOM IPONMCaHNX

Kao U IpeHocHM nnaH. Kop MMKBUALMOHOT I/IaHA peopraHusalyje Uusb je ja ce myTeM
NMKBUJAIMjE CTEYAjHOT TY>KHUKA OCTBAapy IIOBO/bHMje HaMIPerbe II0OBepHIalia Y OFHOCY
Ha IIOCTyNaK 6aHKpPOTCTBA. Iberosa ImpeHOCT y OFHOCY Ha GAHKPOTCTBO OITIEfA Ce Y
TOMe IITO OH TBOPU MOTYRHOCT OACTYIIamba Off 3aKOHCKMX IIPaBUIa O HAYMHY U BpeMeHy
HaMMpema CTevajHe Mace. [IpeHOCHMM IJTaHOM Ce TeXM OICTaHKY CaMo Jiella IpUBpef-
HOT JIPYLITBA KOjJi MO3UTYUBHO IIOCIYje, IOK Ce HeroB HeyHKLUMOHATHY [Ie0 TUKBUMY-
pa. Buire o Bpcrama naHoBa peopranusauuje: Ipymna ayropa, Ilpupyunux 3a citieuajne
yiipasHuke, ATeH1IMja 3a IUIeHI[Mpalbe CTeUajHNUX yIIpaBHMKa, Intermex, beorpagn, 2005,
crp. 333.

7  B. Cepjesuh, ,Komenrap Hekux oppen6u 3akoHa O CTEYajHOM IIOCTYIKY ¥ KOHTEKCTY
MehyHapopHuX M3BOpa cTedyajHOT IpaBa‘, busilien cygcke fpaxce WpiosUHCKUX €Ygosd,
6p. 4/2007, Beorpag, cTp. 244.
3aKoH o cTevajy, €wi. 156-160.
[I. CnujemrueBuh, ,,Henoctymame 1mo ycBojeHOM IUIaHy peopranusaiuje’, bunitien cyg-
cke Gipakce dpuspeguux cygosa Peitybnuxe Cpbuje, 6p. 3/2010, ctp. 285; [I. MaHoneBa-
MutpoBcka, ,Pasu Bo peopraHusanyjata Ha CTEYajHMOT JO/DKHMK BO IPaBOTO Ha Pe-
ny6nuka Makegounja®, 36opHux Ilpasroi daxynitieitia y 3aipe6y, 6p. 2/2011, ctp. 851.
10 O dopmupamy K1aca HoBepuiala y MOCTYIKY peopraHusalje CTe4ajHOT Ty>KHUKA, BU-
metu: B. PagoBuh, ,Knacnduxopame noTpakuBarma y OCTYIKY peopraHusanyje’, 360p-
HUK pagoea ,XapmoHusayuja citieuajrol upasa u Hosu 3aKoH o clileuajHom HOCTYuKy ",
IIpaBHu dakynteT YHusepaurtera y Huury, 2005, cTp. 232.

11  3axoH o cTeyajy, 4. 166 cT. 2.
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IIpaBHUX IOCIEANIA TOTBphMBaba I/IaHa 3aBJCHA je YCIIEIHOCT HaMypemba
HNOTpaKMBamba MOBepUIalla. YKONMMKO IUTAaH peopraHmsanuje Oyzme 1o
Kpaja M3BpILEH, NIPeCTajy MOTpaKMBama IoBepuIalja yTBpheHa IIaHOM.
Mehytum, y cnydajy kaja cTedajHy JY>KHUK He IIOCTyNA IO YCBOjeHOM
IUVIaHy peopraHusalyje Wiy IOCTyIa CyNPOTHO IUIaHY, YMMe Ceé YIpoXKaBa
ETOBO CIPOBODeme, Tajla HacTaje HOBM CTEYajHM Pa3jIor Koju omoryhasa
nosepuonuma obyxaheHuM IVIaHOM peopraHmsanyje, Kao U IOBEPHUOLN-
Ma 4Mja Cy MOTpaKVBama HacTala Ipe yCBajama IUIaHa a HuCy obyxBahena
TTAHOM, Jla TIOJJHECy MpEJIOr 3a MOKpeTarme HOBOT CTeJajHOr MoCTymKa.'?
O napoj cynbMHM IOTpaKuBamba IOBepUIala, Kako obyxBaheHnx miaHom
peopranusalyje, Tako ¥ IIOBEpyUOIVIMa YiMja IOTpaKuBamba HICy obyxBaheHa
IJIAHOM, CT€YajHU 3aKOH JJOCTa OCKY[HO TOBOPIL.

OTyzna je OCHOBHUM LWb OBOT pajia CafipbkaH y TEeXBU fla ce yKa-
e Ha IIOCTOjalbe 3aKOHCKUX HefOyMMIA IO3UTMBHOT CTEYajHOT IIpaBa,
o03HaHe HeKM IpPaKTUYHM NPoO/IeMu M M3HeCy Ipemnos3u Koju Om Mor-
M OUTHU Off YTHIIaja Ha IONyHaBame IPABHUX IIPAa3HMHA 3apaj IIpaBUY-
HOT pery/nucama I07Io)Kaja IoBepuialia ycief HeloCTyllama 0 YCBOjeHOM
IUVIaHy peopranmsanyje. Kako ce Ha TOM IYTY C/IOKEHOCT IIpaBHe IpUpoOfe
YCBOjeHOT ITaHa peopraHusanyje Hamehe kao IpeTXOQHO HUTame, TO he n
OHO IIPeBAaCXOfHO OUTM IpeaMeT pa3MaTpama.

II IIpaBHa npupoAa yCBOjeHOT I/IaHA peopraHusanuje

OmmTy npernocraBKy 3a CrpoBobeme peopraHmsalyje CTe4ajHOT
Iy’XHUKA, OUIO MO yHAIpef MPUIPeM/beHOM IUTaHy OMI0 IO I/IaHy IOf-
HETOM y TOKY CT€YajHOT MOCTYIKA, YMHM M3pajia ¥ MOSHOUIEHE YPEeJHOT
1 671aroBpeMeHOr IIaHa peopraHmsanyje. TuM akTOM ce MOXKe M3MEeHUTU
o6uM, Ha4YMH, pefoc/ie]] HaMUpema IoBepUIalja ¥ CTeYajHOM TIOCTYIIKY, Ia
Jak je Moryhe M3BpIIMTM CTaTycHe IIpOMeHe CTeYajHOTr HY>KHMKA, a/ly CBe
y UMby CTBapama 0O/BMX YClIOBa HaMMpema IOBepwIalia. ¥ TOM CMUCTY
I/IaH peopraHu3alyje HpelCcTaBba M3pas CarNacHOCTM Boba BehmHCKux
nosepunana.'* MebyTum, cenuduanoct ycBojeHor mmana peopranusanuje

12 3akoH o cTeyajy, wi. 173.

13 Ilopen u3HETOI, HOAHOLIEHE IIPENNOra 3a IOKpeTale HOBOI CTEYajHOr IIOCTYIKA
MoryhHO je u y caydajy ma je IIaH peopraHusalfje M3fejCTBOBAH Ha IIpeBapaH WK
HE3aKOHUT Ha4MH, y CKIafy ca wi. 173 cr. 1 tau. 1 3akoHa o creuajy. MehyTum, yko-
JIMKO Ce YTBPAYU IIOCTOjalbe OBOT CTEYajHOT pasjora, CTedajHy cypauja he pemremem o
OTBapamy CTEYajHOT IIOCTYIIKA OPENUTH fla Ce CTeYajHN NOCTYIIAK CIIPOBOAM 6aHKPOT-
CTBOM CTEYajHOT Iy>KHMKA.

14 Kako ce y HameM CTe4ajHOM IIpaBy He TPakM JY>XKHMKOBA CAaIJIACHOCT Kao yC/IOB ITy-
HOB)XHOCTY IIIaHA peopraHMsanyuje, TO Hyje MOIyhHO 3acHIypHO MCTMIATM fia Ce
peopraHusalja 3acHuBa Ha yropopy usMely BehmHcknx noeepuiana u cTedajHOT Tyx-

106



10-12/2013. Mapxko Paposuh (ctp. 103-122)

or7Iefia ce y IPMHYIHOM IIPOTe3arby HheroBor MPaBHOT [IejCTBA U HA MAabMHCKE
HOBEPHOLE, KOjU Cy I/Iacajii NPOTUB HEroBOr YCBajamha, MM CE O HerOBOM
IpUXBaTaly HUCY U3jallibaBany. Iberos NpuMHyIHM KapaKTep NPUCYTaH je
TOHEKJIE U KOJi MOBepuIala KOju Cy Ce Ca OBUM IUIAHOM CaITIaCUIN, jep UM
je cmoboza Bo/be UIIAK MOMAJIO CY>KeHa, MMajyhu y BUy HOIOXaj CTeYajHOT
IY>KHVKA U HeroBYy IUIATeKHY HECIIOCOOHOCT.

CrefoM HaBeeHOI, YKOMMKO ce mobe on 3akoHckor Hapebemwa na
YCBOjeHM U pellelmeM CTEeYajHOI CyAmje IOTBpheHN IUlaH peopraHusanyje
UMa CHaTy U3BPIIHE UCIIPaBe U [ia Cé CMaTpa HOBUM YTOBOPOM 3a M3MUPEE
HNOTpaXkMBama Koja Cy Y IbeMy HaBefleHa, TO MMa 3a IOC/Iefuly fa ce CBa
HOTpa)KMBamba U IpaBa CBUX ITOBEpUIAIA, KaoO M APYTUX IMLa, 1 obaBese
CTevajHOT MY>KHMKa ofipeheHe mmanoM, ypebyjy MCK/byunBO IpemMa ycmoBu-
Ma 13 IUIaHa peopranmusanuje. Hafabe 3 cTevajHOr 3aKOHA IIpOM3/Iasy Ja
M3BPHIHOCT IIJTAHA PEOPraHM3alMje HacTyIa ca JaTyMOM IIPaBHOCHAXKHOCTH
pelermba CTeYajHOT Cy/iuje O MOTBPhMBamYy /ia je IIaH YCBOjeH, Kao U Ja ce y
JICTO BpeMe CTeYajHM MOCTYIAK IIpeMa CTeYajHOM HY>KHUKY 00yCTaBIba.

Y cxmajy ca M3HETMM 3aKOHCKMM HapebemeM [ja ce ycBojeHM IUTaH
peopraHmusalyje, ca CHaroM M3BpIIHE UCIpPaBe, Ma CMaTPaTy HOBUM YIO-
BOPOM 32 M3MMPEIhe MOTPAXXNBalba ¥ IheMy HaBe/leHNX, Y TEOpUjU NpaBa ce
jaB/bajy PasIMYUTH IPABIM y HPUCTYILy MPABHOj IPUPOAM OBOT HMPABHOT
VHCTUTYTA. JefjaH [le0 IPaBHMUX TeopeTMdyapa CTOjU Ha CTAaHOBUINTY Ja je
ped o YyroBopy, APYIHM je 3aCTyIao CTaB Jia je Y NUTamby Cy[cKa OfIyKa, a IIo
TpeheM, MEIIOBUTOM CXBaTamy, I/IaH PeOpraHu3alje uMa IPUPORY CYHCKM
omo6peHor yr0130pa.16 Ilopen oBe, IpuUCyTHA je M TeOpMja YCBOjEHOT IUIaHA
peopranmusanyje Kao Cy/icKi 3aK/by4eHOT yToBOpa.

MebhyTtum, u nopey, unbeHnIle fa je, y CKIafy ca ofpesooM CTedajHoT
3aKOHa, YCBOjeHM IIJIaH peopraHusalije U3BpLIHa UCIPaBa KOja Ce MMa CMa-
TpaTy HOBMM YTOBOPOM 3a HaMIUpeEme MOTPaXMBalba y HheMy HaBe[eHINX,
MOYKe ce MaKap PasMOTPUTU IUTambe Aa M YOIIITe IVIAH peopraHusaluje
UMa IpaBHY IpUpOAy yrosopa. Jla mu ce IMpaBHM aKT IPOU3ALIA0 BOHOM
KBa/mouKoBaHe BehmHe moBepmiana, KojuM ce ImpuHygHOo Hamehy mpa-

Huka. IIpucycTBo Bo/be CTEYajHOr My>KHMKA IPUCYTHO jeé CaMO y CIy4ajy Kajja ce OH
I10jaB) Y Y/IO3M LIOFHOCKOLA II/IAHA, Mafia M y TOM C/Iy4ajy IPaBo [ja PelIaBajy O CyAou-
HM IUIaHA IpUIajia MCK/bYy4nBo KBamudukosaHoj Behuny mosepmnana. Yak Hu cyp He
ysuMa ydemrhe y 3ak/bydery OBOT yTOBOpa. Y7Iora Cy/a ce CBOAM Ha oleHy HOopMaHo-
IIPaBHE UCIIPABHOCTY IIJIaHA, 3 HE ¥ HA MEPUTODPHY OLIEHY Jja I C€ U3I/IACAHMM IIJTAHOM
y Hajb0/b0j Mepy LITUTEe MHTepecy HoBepunana. Buure o tome: H. JoBanosuh, Has. geno,
crp. 55.

15 M. Bacwpesnh, Komitanujcko upaso (Ilpaso apuspegrux gpywiniasa), IlpaBHu daxyi-
teT y beorpany, beorpap, 2011, cTp. 557.

16 M. Bacumwesuh, Has. geno, ctp. 557.

17 H. JoaHoBuh, Has. geno, cTp. 56.
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Ba WM 06aBe3e MABUHCKMM IIOBEpUOIMMA KOjUI CY Ce TOM IIPaBHOM akKTy
YCOPOTUBWIN WM C€ O HbeMy HUCY M3jaCHUIN, MOXKEe YOIILITEe YIIOZOOUTH
JTOBOpPY K20 OCHOBHOM M3BOpY OG/IMTAINOHOT TIpaBa. '

ITomasehu o yobuyajeHe nednHMIIMje yToBOpa IO KOjOj Ce OH IMPUXBa-
Ta Kao pasMeHa CarJlaCHMX M3jaBa BO/be M3MeDy IBa Wiy Bullle JIUIIA, KOjOM
ce 3aCHUBA, Mewa WM ykupa oxpebenu mpaBHu (o6mmranyioHu) onuoc,
U [a off yroBopa Tpeba pasaMKOBaTH T3B. 3aK/byYKe BIUIIE mina,?’ Ha npBI
ce IOITIe[, MOXKe 3aK/by4UTM [a MpaBHA MPUPOJA IUIAaHAa peopraHmsaluje
030M/BHO OffyZiapa ofi IpUpOJie YToBOpa. YKOIUKO ce, IIPUTOM, JOfia fia ce
HAaKOH yCBajama IUIAaHA peopraHusalyje y IMpakcu MoXKe JeCUTH fia ce ITIa-
coBMMa KBamdukoBaHe BehnHe moBepuana, HOBEPUOLN KOjU CYy OCTAIN ¥
MamVHI I0BOZie Y HEPaBHOIIPaBaH II0/I0XKaj Y OBHOCY Ha CTalbe Y KoMe 01 ce
HallUIM Jja je CTe4Yaj OKOHYAH 6aHKp0TCTBOM,21 IUTame yTOBOPHE IpUpOfie
OBOT' aKTa 030M/PHO Ce CTaB/ba II0J] BEO CyMIbe.

Yuctuny, ycBojeHM u moTBpheHM IJIaH peopraHMsanuje HeCHOPHO
TBOpM TIpaBa U o6aBese WHETOBUX yuecHMKa,”? ypebeHe y ckmamy ca Hade-

18 O yrosopy kao n3Bopy oburaronor npasa: C. ITeposuh, Komenisiap 3axona o o6nuia-
yuoHum ogrocuma, CaBpeMeHa afMUHKCTpanuja, beorpan, 1995, cTp. 61.

19 J. Pampuunh, O6nuiayuono ipaso, Homoc, beorpan, 2004, ctp. 70; cnnuso: C. Ieposuh,
Obnuiayuono tipaso, Cnyx6enn nuct COPJ, beorpan, 1981, ctp. 151.

20 J. Pagummmh, Has. geno, cTp. 71. OH 1OX T3B. 3aK/by4IMMa BUIIIE IUIIA IIOAPa3yMeBa HIIp.
3aK/byuKe ofipeheHNX KOMeKTMBHMX Te/a: CKYIIITIHA, YIPaBHUX VIY USBPIIHUX OF60-
pa, 3060poBa, caBeTa, yApyXKemwa, KOHIpeca U /1. VI OHM y ClydajeBUMa M TIOJ| YCTOBU-
Ma Koje 3aKOH IIpOIMCYje MMajy Takobhe M3BeCHO IpaBHO jejctBO. OHM Takobhe, momyT
YTOBODa, IIPENCTaBIbajy CaI7IaCHOCT BO/ba BUILE JINIIA, ajlif, 32 PA3UKY Off yTOBOPA, OHM
He 3aXTeBajy CaIlaCHOCT CBMX y4eCHUKa, Beh carmacHocT Behune (mpocte wmm cmoxe-
He). 3aK/byyaK Besyje CBe WIAHOBE KOJIEKTMBHOT Te/la, YaK M OHe KOju Cy IJIacaly Ipo-
TVB 1b€ra U HICY HU YYeCTBOBA/IM Y HeroBOM JOHOLIEHY, JOK YTOBOP 3aXTeBa Carlac-
HoCT 11 yJemhe CBUX /IMIIa KOja YMHe YyTOoBOpHe cTpaHe. KpaTko peyeHo, KOJ 3aK/byuKa
BaXV NMpUHIMN BehnHe, a KoOJ yroBopa IPVHIMII CarlaCHOCTU BOJ/ba CBUX YYECHUKA.
Y yHyTpalllmeM OFHOCY 3aK/bydaK MMa oOejeXkja BUIIECTPAHOI IPABHOI IOCTA, HOK
u3jaBa BO/bE YUMEb€HAa Ha OCHOBY 3aK/bydka TpeheM JMIly mpeicTaBba jefHOCTPAaHM
IIPaBHM I10CAO0.

21 . CnujemdeBmh, ,3amTuTa MamMHCKMX HOBepWIAlla y IIOCTYNKY peopraHusarje’,
Ipasnu ungopmaitiop, 6p. 10/2009, ctp. 4. O CBOjeBPCHOM T3B. ,,CTEYajHOM gerry-
mandering-y“ Bunetn: B. Pagosuh, nas. pag, ctp. 233.

22 Y Teopwmju mpaBa ce KpUTUYKM IPUCTYTIA CTaBY, Y CYACKOj IPAKCU YECTO MPUCYTHOM, Jia
je ycBOjeHM IUIaH peopraHmsalije IO CBOjOj IPUPOAM jefHOCTpaHO obaBesyjyhm yro-
BOp. Maxo ce IO C/I0By CTedajHOr 3aKOHa AedMHMIIE [ja Ce IO NOHOLICHY pellerma O
noTBphuBay ycBajarba IIaHa peopraHm3alyje, CBa MOTPAXKUBAbA I IIpaBa IOBepIIa-
Ija ¥ ApYTUX INLA ¥ 06aBe3e CTeYajHOT Jy>KHMKA ofipehene mmanom ypebyjy uckmyunso
IIpeMa yClIOBMMa M3 IIJIaHa, IIa Ce, CXOJHO TOMe, Ha IIPBMU IIOI/Iefl MOXKe 3aK/by4nuTH Jia
YCBOjeHM II/TaH peopraHusanyje TBOPY Ha CTPAHM IOBepuIalia CaMo IpaBa a Ha CTPAHN
CTeYajHOT Ay>KHMKA caMo obaBese, CIOKEHOCT IIpaBHe IIPYPOfie TIaHa peopraHusalyje
He JI03BOJ/baBa fla Cé OBAKBO CTAHOBMILTE MPMXBATH. Y IPUJIOT TOMe TOBOpY MoryhHoCT
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oM ayToHOMuUje Bobe KBamuduxosane sehune mosepunana,® am ussop
TUX OO/IMIalyja He IIpefiCTaB/ba YTOBOP, Beh moce6aH IpaBHY aKT CBOjCTBEH
VICK/bYYMBO CTEYajHOM IIpaBy, KaKaB je YyCBOjeHM M MNOTBpheHM IUIaH
peopranusaruje. Fberos mocrymak ycsajama,’! o6asesa morsphusarma o
CTpaHe CT€YajHOr Cyamje,”” I€jCTBO U IpeMa IOBEPUOIMA KOjU CY Ce HheMy
HNPOTUBWIN WM OWIN Y3[pXKaHU, IIa ¥ peryIncame IpaBHUX HOCTIefuIa
HEIOCTyIama 0 YCBOjEHOM IUIaHY peOopraHysaliyje, 3HaTHO Ia yha/baBajy
Ofl YTOBOPHE IIpaBHE IIPUPOJIE.

YmpaBo ce 13 TOr pasjora y TeOpyju CT€YajHOT NpaBa IOMUIbE Ja je
T/TaH peopraHu3ayje 61M3aK MPUHYIHOM TIOPaBHAY,>® ¢ TMM IITO je ruTaH
peopraHu3aIyje 3HATHO WIVPU M CTOXKEHW] TIPABHU MHCTUTYT,” TIa ce ca
IPUHYJHMM IIOPaBHAHe€M He MOXKe ITOMCTOBETUTH.

CrrenmpUYHOCT YCBOjeHOT IUIaHA peopraHusalyje oriefa ce  y mbero-
BOM ITIpaBHOM JiejcTBy. Hamme, mocnenuile ycpajara IJIaHa peopraHM3aluje
MOTy C€ MCKa3aTH HeTOBUMM MaTePUja/THOIPABHUM M IPOLECHOIPAaBHIM
nejcruma.”’ MarepujaTHOTpaBHa JIejCTBA YCBOjEHOT IUIaHA peopraHm3ariyje
3aBJCHA Cy Of] CTIOKEHOCTH Iberobe caipkuHcke rpabe. Ilpuxsahenn nman
peopraHmsanyje off yTulaja je kako mpema Heob6esbeheHum Tako n o6e3be-
bennm nosepmoryma, mpeMzia cBOja IpaBa IOBEPMOLY IIpeMa CTeYajHOM
IY>XHUKY OCTBapyjy UCK/by4MBO IIpeMa yCIOBMMA 13 IIaHA peopraHusalyje.
MebyTtum, ycBojeHn IaH peopranusaliyje Huje off yTHIlaja Ha IOTPa>KMBaba
noBepuIana IpemMa jeMIuMa, COMUIAPHUM MY XHUIMMA CTEYajHOT NMYXKHU-
Ka M perpecHUM o6BesHMIyMa.”’ Tako 6V MOBEpVOIY CTEYAjHOT JyXKHI-

lla Ce YCBOjeHMM IUIaHOM peopraHusanuje Hamehy obaBese cTeuajHOM YHPaBHUKY 1
APYTMM aHT)KOBAHMM JIMIMMA y TIOCTYIKY peany3alyje YCBOjeHUX Mepa, Ia M CaMUM
nosepuoruma. CBe je To 3aBUCHO Off pa3HOMMKOCTY Mepa Koje ce Mory npensupeTu. Ilo-
pef Tora, IIaHOM peopraHM3alije IOBEPHOLM Ce MOTY 006aBe3aTy Ha Ofipullame Off fiena
CBOjMX MOTpakuBama. [IpocTo peveno, IpaBHa NIpUpoJia I/IaHA PeopraHu3aluje 3HaTHO
je cnoxeHuja.

23 JI. Cinujerruenh, ,Peopranmsanmja credajHor myxxHmka, IIpasnu ungopmaitiop, 6p.
4/2006, cTp. 21.

24  3akoH o cTedajy, WwiI. 165.
25  3akoH o cTedajy, wi. 166 cT. 1.

26 M. Benmumuposuh, ,Kakas Tpeba na 6yme cafpxaj 3akoHa o crevajy, [IpasHu ungopma-
wmop, 6p. 3/2004, ctp. 29.

27 M. Bacwrpesnh, nas. geno, ctp. 557.

28 JleTa/bHO O CIMYHOCTY U pasiuKama usMehy peopranusanuje 1 IpUHYIHOT ITIOpaBHaba
Bupieti: H. JoBanosuh, Has. geno, ctp. 52-53.

29 . Cmujenuesuh, C. Cracuh, Komeniiap 3axona o citieuajnom tiociwyiiky, Ces Mecon,
Beorpag, 2006, cTp. 472.

30 ¥V cwirapy ca opgpen6om wi. 1007 cT. 2 3akoHa o obnurauyonuM opHocuma (Cr. uci
CoPJ, 6p. 29/78, 39/85, 49/89 - opnyka YCJ u 57/89, Cn. auciti CPJ, 6p. 31/93 u Cn.
nucii CLT, 6p. 1/2002 - YcTaBHa HOBesba), POMICAHO je Jla CMarbelbe 0OaBe3e IIaBHOT
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Ka Ol OBUX /IMI[A CBOja MOTPaXMUBamba MOIMM HATUIATUTH y menocti.’! C
IpyTe CTpaHe, IheroBa IMPOLECHONPABHA JI€jCTBA IMPOM3/IA3€ U3 3aKOHCKOT
Hapebema fa je ycBOjeHM IUIaH peopraHmsalyje M3BpILIHA ucrpasa. Tume
ce cTBapa IIpaBHAa MOTYNHOCT fla yc/ief, HEIOLITOBamba YC/IOBA IPOMMCAHNX
ITAaHOM, MOBEPUOLM U3 IVIaHA peopraHu3aliyije MOTYy 3aXTeBaTyl HaMIUpeme
NOTPpaXMBama M3 IJIaHa Yy IIOCTYIKY INPUHYZHOT M3BpHiema. Ilo mpas-
HOCHO)KHOCTM pellleba O NMOTBphMBamwy IUIaHa CTeYajHM MOCTYIAK IpeMa
CTeYajHOM IY>KHUKY ce oOycTaB/ba. TuMe mpecTajy cBe IpaBHe IOC/EuIIe
OTBapama CTEYajHOT MOCTYIKA, a y HA3UBY CTEYajHOT AY>KHUKa Opuiire ce
O3HaKa ,y credajy“ IIpolrecHa hejcTBa yCBOjeHOTr IUIaHA peopraHusalyje
IPOTEXY Ce CBe JIO HeroBOr U3BpIIeHa, 0631POM Jia YC/Iel HEMOCTYIamba 0
YCBOjeHOM ITaHY peopraHu3anyje Win ycies yTBphema a je OH yCBOjeH Ha
IpeBapaH U He3aKOHUT HA4MH, IIpeMa CTe4ajHOM JY>KHUKY Ce MOXKe IIOfiHe-
TU IPENJIOT 3a MOKPeTamhe CTe4ajHOr MOCTYIIKA.

IIpy aHanusy mpaBHMX fiejCTaBa YCBOjE€HOT IIJIaHA peopraHmsanuje, y
TEOpUjU Ce MOKe TIOCTaBUTH U IIUTAalbe Jia JIM YCBOj€HU IIIAH peopraHusaluje
IPOU3BOAY NIPABHO JejcTBO caMo Mehy ydecHunuma obyxsaheHuM mmanom,
T3B. JIejCTBO inter partes, UM OH IPOAYyKyje onpeheHe nmpaBHe mocnenuie u
Ha Tpeha mua. > OBO ce MUTaMbe HAPOYNTO YMHY OTIPABIAHUM 063UPOM 1A
je y caMOM CTe4ajHOM 3aKOHY HOPMHUpAHO fia ce IpaBa 1 oOaBese 1 ApY-
TUX JIMIIA, He caMo IoBepwiala, ypebyjy mckpyumBo mpema ycmoBuMa u3
ycBojeror mana.”® Tlputom Tpe6a MMaTu y BUIY A /€jCTBO IJTaHA TIpeMa
TpehuM MMuMMa He JOBOAM Y MUTalbe IOCTOjarbe 00MIUTallMOHOIPaBHe IIPK-
pofie caMor II/TaHa, 003MpPOM Jia Cy TeOpHj! IIPpaBa, JOAYIIe Kao N3y3eTak, I0-
3HaTe U O6/UTAINje KOje HeMajy MCK/bYYMBO PETATHBHO TIPABHO JIejCTBO.>

CnenoM cBera HaBeJIeHOT, y MOKYIIajy fa ce u3Habhe ofropop Ha mura-
e TpaBHe IPUPOJie YCBOjEHOT I/IaHa peopraHusanuje, Moxza 61 Hajopu-
K/IajjHMje OMI0 NPUK/IOHUTY Ce CTaBy Ja YCBOjeHM IUIAaH peopraHmsanuje
IpeCcTaB/ba CI0XKEHM IPaBHM AKT CBOjCTBEH CTE€YajHOM IIPaBY, KOjU Kao
M3pa3 CaIZTaCHOCTU BO/be KBA/TM(PUKOBAHMX ITIOBEPU/IAIA Y IW/BY HUXOBOT
IIOBOJbHMjET HaMUPEa Y OFHOCY Ha NOCTYIAaK 6aHKPOTCTBA, YMja ce IpaBHa

TY>KHUKA Y CTEYajHOM MOCTYNKY WM Y MOCTYIKY IPUMHYAHOT IIOpaBHAbA HE MOBIAYN
3a coboM n oxroBapajyhe cmameme obaBese jeMlla, Te jeMal] OAroBapa IOBEPUOLY 3a
I1e0 M3HOC CBOje 0baBe3se.

31 Pememe IIpuBpennor anenamyonor cyaa, ITex. 9298/2010 og 2.6.2010. rommae.

32 O mejcTBY yCBOjeHOT IUIaHAa peopraHusanyje mpema Tpehyum mmumuma roBopu ce U y eH-
I7IECKOM ¥ aMepM4KOM CTe4ajHOM 3akoHOmaBCTBY. Buperm: UK Insolvency Act 1986,
sections 1-7; US Bankruptcy Code, Chapter 11.

33 3akoH o cTedajy, 4l 167 cT. 1.

34 JleTa/bHO O AaICONYTHOM [ejcTBY OOmuranuja, Kao M3y3eTKy Of HMXOBOT JiejCTBa
inter partes, Bugetu: O. Auruh, ,O6muranuja: [TpaBHa mpupona, cagpXuHa ¥ 3aKOH
Kopenatyje, Ananu tipasHoi gaxynieinia y beoipagy, 6p. 1/2007, cTp. 24-25.
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ZiejCTBa IPUHY/IHO IIPOTEXY 1 Ha IIOBEpHOlLle KOjy Cy I/Iacajy IIPOTYUB HheroBOr
yCBajarba UITH Ce O HerOBOM MPUXBATak:y HICY U3jalllibaBaiit,> WMHI TPaBHY
OCHOB CITpOBODema Ipoljeca peopraHmsalyje CTe4ajHOT Ay>KHMUKA M HAMMPEba

HOBEpIIalla, ¥ Kao TaKaB MMa CrielipuyuHy [IpaBHYy IPUPOLY Sui generis.

I1I ITonokxaj moBepmIana ycieq HEIMOCTyIlambha 0 YCBOjeHOM
IVIaHY peopraHusalyje — HO3UTUBHOIIPABHA perylaTuBa

YcBojeHM U pelllereM CTe4ajHOT CyAuje MOTBpheHN IVIaH peopraHu-
3allMje IPOM3BOAM NpaBHA /I€jCTBAa MOMEHTOM IIPaBHOCHAKHOCTM pellerba
o moTBphUBaIby ycBajama TMaHa peopranusanuje.”’® To je 1 MOMeHar Kama
ce CTevyajHM INOCTymak obycTaBba. HakoH JoOHOIIEema MPaBHOCHAKHOT pe-
IIeba CTEYAjHOT CyAMje KOjuM ce MOTBphyje yHampey IpUIIpeM/beHN IITaH
peopranmsalyje, yKOJIMKO je OBUM IUTaHOM oOyxBaheHo HemocTojehe moTpa-
XKMBalbe WIN NOTPaXNBalbe y M3HOCY Koju je Behu o ctBapHO mocrojeher,
PaHMj} CTeYajHM TY>KHMK, HoBepuoly o6yxBaheHN MIaHOM, Kao 1 IIOBEpPHO-
LY YMja Cy IOTpaKMBakba HacTala IIpe yCBajaiba OBOI IUIAHA, MOTY Y POKY
Ofl TOAMHY JaHa TY>XOOM, IPOTUBTYXOOM WM MCTUIAEM IIPUTOBOPA Y
MIAPHUIM OCTIOPUTY TaKBO TOTpaXkiBame.”. OBa TpaBHa MOTyhHOCT OffHO-
CM ce caMo Ha moOujame JiejcTBa YCBOjEeHOT yHAIpen NMPUIPeM/beHOT IIIa-
Ha, HE I IUIaHA pPeOpraHu3alMje YCBOjeHOT HAKOH OTBapama CTE€YajHOr II0-
CTyIIKa IIPEMa CTeYajHOM JY>XKHMKY. II/man peopranmsanuje ycBOojeH y TOKY
CTEYajHOT TIOCTYIIKa MOXKE Ceé OCIIOPUTHM CaMO Off CTpaHe CTEeYajHOT CyAuje
yckpahyBameM IIOTBpJie IUTaHA 1O CTYXOEHO] YXKHOCTU WMIN IO TIPEJJIoTy
noBepwIala unju Cy nuTepecu wume nospehenn.’® Oryma nosepuony Hucy

35 Yumenuna fa ca jefHe CTpaHe IUIaH peOpraHu3aluje MpefcTaB/ba U3pas CarllaCHOCTU
BOJbe KBanudukoBaHe BehnHe nosepniana a ca pyre CTpaHe ce beroba IpaBHa JiejcTBa
IIPUHYIHO TIPOTEXY ¥ Ha IOBEPUOIIE KOjU CY ce IVIaHy CYNPOTCTaBUIN MU OMIN y3-
IpXKaHU, fjaje OBOM IIPaBHOM MHCTUTYTY KapakTep contradictio in adjecto, unnehu ra
PasIMYMUTUM Off APYIMX CIMYHUX TpaBHMX MHCTUTYTa. O Tome: M. Bemmmmposuh,
Cinieuajuo tpaso, Hosu Cap, 2004, ctp. 187; H. CinjerrueBuh, C. Cracuh, Has. geno,
cTp. 472.

36 [la 6u ce maaH peopraHusalje MOTao YCBOJUTH MOpPajy Ce KYMYIATMBHO VICIIYHWUTH
IIBa 3aKOHOM IIpOINCaHa ycnoBa. IIpBu, [ja IpemiokeHN IUIaH peopraHusanuje mpu-
XBaTe CBe K/lace Ha 3aKOHOM IIpONMcaH HauuH. VM fpyry, #a je tako npuxsaheny mman
peopranusanyje y cKIagy ca ogpendama 3akoHa o credajy. O tome: [I. Crmjerruesuh,
»HeIocTyname 0 yCBOjeHOM IUIaHY peopranusanuje’, busnilien cygcke ipakce upuspeg-
Hux cygosa, 6p. 3/2010, cTp. 287.

37  3akoH o cTedajy, wi. 167 cT. 5.

38 Bume o tome: M. Jluka, Yeiniepitia Hosena citiewajuoi 3axona, Hapogne nosuue n.1.,
3arpe6, 2006, ctp. 56; [I. Cnujenuesuh, ,IIpaBHe mocmenmiie HeusBplluema IUIaHA
peopranusanyje’, Ilpasnu ungopmaiiop, 6p. 3/2011, cTp. 5. VI y XpBaTCKOM CTe4ajHOM
3aKOHOZIABCTBY, IIOIYT HAIlleT, CTeYajHM CyAuja MOXKe U3 JIBa Pasjiora 10 CIy>X6eHO]j Lyx-
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opmamheHn ga Ty>KO60M, NMPOTUBTY>XOOM MIM INIPUTOBOPOM HEIIOCPETHO
no6ujajy paBHa JiejcTBa IVTaHA peOpraHy3alyje YCBOjeHOT y TOKY CTe4ajHOT
IIOCTYIIKa, YC/Ief, IIoBpefie hUXoBOr MHTepeca. C pyre CTpaHe, MAKO 3aKOH
0 TOM€ He TOBOpM, IIOBEPMOLM MMajy IIpaBHM MHTepec Aa IpeRy3MambeM
IIOMEHYTUX IIPOLIECHUX Pafilby TOKa3Yjy fia je IIaH peopraHusanuje yCBOjeH
Ha IIpeBapaH WIM He3aKOHUT HA4MH.

WNHuade, cl1o>XKeHOCT IpaBHe IPUPOJiE€ YCBOjEHOT IUIAHA peopraHusanuje
MaHM(ecToBaHa, n3Mehy ocrasor, y 3akoHCKOM HapeDhemy fla OH MOMEHTOM
MIPaBHOCHKHOCTM CTM4Y€e IIPAaBHY CHATy M3BpIIHE UCIpaBe, NOIPUHOCK Ja
ce CBa MOTpaXMBama ¥ NpaBa MOBEpWIAllA ¥ APYTUX JIMIA, Kao M obaBese
CTevajHOT My>XKHMKa ofpebheHe mmaHOM, ypebyjy UCK/byunBO IpeMa ycrmoBuMa
U3 IUIaHa. Y CY[ICKOj IIpaKcu ce, MelyTiM, Kao CIIOPHO jaBjba IUTambe CyIOuHe
HMOTpaXkiBama IoBepualla HacTalMX Ipe OTBapama CTeYajHOT IIOCTYIIKa IIpe-
Ma CT€4ajHOM [Y>KHUKY, aiy yciefl YNibeHNIle 1a Y PONMCAaHOM POKY HUCY
6/1aroBpeMeHO IPMjaBUIN CBOja IMOTPAXMBama IpeMa CTEeYajHOM NY>KHIUKY,
ucta HuUcy obyxsaheHa IVTaHOM peopraHusalyje YCBOjeHUM IIO OTBapamy
cTeuajHor mocTynka.”’ Yormen mpaBuiHOT pacyhuBarma fla ce ycies mpaBHOC-
Ha)XHOCTM YCBOjEHOT I/IaHA peopraHM3aliije CTe4ajHM IIOCTYIAaK o0ycTaBba,
a He 3aK/by4dyje, yTeMe/beH je CTaB CyJCKe IPaKce [ia M y CAy4ajy CTaTyCHUX
IPOMEHa,  IIONYT IpecTaHKa I0CTojehux ¥ OCHUBaMKba HOBUX IPUBPETHUX
ApylLITaBa, Kao eBEeHTya/lHMX Mepa ypeheHMX IIaHOM peopraHusanuje KO
KOjMX CTeYajHM MY>XKHMK He HACTaB/ba Ca MOCTIOBAbEM y OOMMKY KaKBOM je
610 OpraHN30BaH Ipe CTEYajHOT MOCTYIKA, APYIITBO VN APYIITBA CTUIAO-
1M, Kao IIPaBHY CIefOeHNIIN, IIOpef IIpaBa, CPasMepHO CTUYY U obaBese CBOT
IIPaBHOT NMPETXONHMKA, CTEYjHOT JY>KHMKA, Y CKIa[y ca M3BPIIEHOM CTaTyC-
HOM TPOMEHOM IPOTICAHOM TUTaHOM peopranusamyje.’’ Otyma u y cydajy

HOCTM YCKPaTUTU MOTBPAY I/IaHa peopranusanyje. To je moryhe ykomiko cy moBpehern
IIPOINMCH O CafipyKajy IJIaHa ¥ NOCTYNalby NPUIMKOM HheroBe U3pajie M HOHOIIEHha, Kao
U O TIpMXBATy Off CTpaHe IOBepualia U O MPUCTAHKY JyXKHUKA, OCYM aKO Ce TV Hefo-
CTallM He MOTY OTK/IOHMTU. ¥ €KOHOMCKY OIPaB/IaHOCT IIJIaHa CYJi He MOXXe 3a[{MpaTul.

39  OBo ce nuTame He MOXE jaBUTH Ka0 CIIOPHO y CTy4ajy yHAIpel IPUIIPEM/bEHOT IIaHa
peopraHusaiyje, 0631poM fia je MMIEPaTVBHOM HOPMOM CTeYajHOT 3aKOHa HPOIMCa-
HO Jla YHaIlpeJi IPUIPEM/beHN IIaH peopraHM3alnuje, Mopes OCTaInX, Mopa Cafip>KaTu
onpendy kojom ce oppebyje ma he morpaxuBame moBepuiana Koje Huje o6yxBaheHo
ofipenbaMa IIaHa O HaMUpehY HOoBepuIalia 6MTH HAMMPEHO Ha MCTY HAauMH ¥ TOJ, UC-
TUM YCIOBMMA Kao IOTPaKuBarbe IPYIUX IOBepU/Ialla mberose Kmace. Bugetu wr. 156
cT. 3 Ta4. 1 3aKoHa O CTeyajy.

40  Bupern: 3axoH o npuspenuum gpyurrsuma (Cr. inacnux PC, 6p. 36/2011 n 99/2011), 4.
483 cT. 1.

41  Ospe je mecto uctahy a y Teopuju ImpaBa YaK II0CTOje IPUCTAINMIlE CXBaTamba Ja U Ha-
KOH IIpeCTaHKa HOCTOjaH)a IPUBPENHOT NPYIITBA KaO0 MPAaBHOT IIPETXOJHMKA Y cnyqajy
CTaTyCHMX IIPOMEHa, OHO HacTaBjba fa XMBU (fpasHa dukyuja) TON jefMHCTBEHUM
Cy0jeTMBUTETOM Ca HOBOOCHOBAHMM IIPMBPEJHUM [PYIITBOM Kao IpaBHUM Crefde-
uukoM. O Tome: B. Kpym, IIpasnu pexcum u o6nuyu KoHuenmpayuja y upuspegu, beo-
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Kajja IPUBPEJHO APYIITBO HAKOH YCBOjEHOT IIaHA HACTaB/ba ca 00aB/bameM
IeNIaTHOCTY Y HeV3MEHeHO] IIpaBHOj GOpMM WM TO YMHU y CKIAAy ca IUia-
HOM peopraHmsalje Oonpele/beHNM CTaTyCHUM IIpOMeHaMa, obaBe3e Ipema
Oy>XKHULMMa He IIpecTajy. HanpoTus, oHe cy mpaBHO BanujgHe IpeMa CBUM II0-
BEpMOLVIMA, I1a ¥ OHUM KOju HUCY o6yxBaheHM I/TaHOM, 063MpPOM fia IPYIITBO
CTULA/IAL] IIOCTaje LeJIOKYIIHOM CBOjOM MIMOBMHOM COJIMJJAPHO OfTOBOPHO Ca
CTEYajHIM JIy)KHUKOM 3a Herose obasese.*” CTora, OKOHYame CTeYajHOT TI0-
CTyIIKa peOpraHM3alMjoM CTeYajHOT AY>KHVKA He MOXKe OMTH Of yTHIjaja Ha
IpecTaHaK IberoBMx 0OaBe3a IIpeMa OHMM HOBEPUOLIVIMA YMja Cy HOTPaXKMBarba
U3 OWIO KOjer pasjora M30CTaB/beHa 13 YCBOjeHOT IIaHa peopraHM?,am/[je.43
Ho, xako ce oBMM IOBepuonyMa He 61 MOTOfOBAIO y OHOCY Ha MOBEPUO-
Ile 4Mja Cy NOTpakyBama obyxBaheHa IIaHOM peopraHm3sanyje, IpaBUIHO je
Y CY[ICKOj MpaKCU YTEME/bEHO CTAaHOBUINITE Jla CE CBA HMXOBA IOTPaXMBarba
MOTY YTBPJUTM CaMoO cpa3MepHO ycnosuma yTBphennm mmanom.** To je cpa-
KaKo y CKJIa[ly ca MMIIepaTMBHMM 3aKOHCKUM HapebhemeM KojuM je cTedajHu
Iy>XKHMK 06aBe3aH Jla HAKOH YCBOjeHOT IJIaHA peopraHu3sanyje cBe MocuoBe 1
pajmbe IperysuMa IIpeMa yClIoBMMa U3 TIIaHa.

MebyTum, OHO IITO y HaHALIBNULM MOXK/A HajBUIIE 3a0KYIUbA HAXKHY
IIpaBHE YMHOCTH ¥ TIpefiMeT je OpOjHUX HEOYMHIIA, jecTe MUTalbe Cymou-

rpap, 1978, ctp. 61. C mpyre cTpaHe CTOje IPaBHU TeOpETUIAPU KOjU CaMO AETUMITIHO
IIPUXBATajy HAIper, U3JI0KEHO CTAaHOBMINTE U TO 360T eBeHTyamHe MoryhHOCTHU BoDemwa
criopoBa 0 Tnobujamy omayka o gysuju, y ciydajy npumnajama. [lomyt: M. Bacupesuh,
Has. geno, cTp. 531.

42 [I. Cnujenyesuh, ,,IIpaBHa fejcTBa mIaHa peopranusanyje Ha tpeha muua®, bunitien cyg-
cke dipakce fpuspegrux cygoea, 6p. 3/2012, ctp. 315. OH majbe IojalllbaBa Aa U IIOPEN
4iEbeHNIIe 1A Cy MpaBHe IOCIeMIe CTATYCHUX MIPOMeHa IIPOMICcaHe ofpenooM wi. 505
3aKoHa O MPUBPETHUM APYIITBUMA, OBLe Tpeba MMaTH y BUAY Ha Cy UCTe CIIPOBeleHe
m1aHoM peopranusanuje. OTyfa ce ¥ Ha4MH PACIIOfie/ie OATOBOPHOCTU [PYIITBA CTH-
Ijao1a 3a 06aBe3e CTEYajHOT TY>KHUKA MOXKe II0CEOHO YPENUTH, Y CKIafy ca IPBOM Tad-
KOM, IIPBOT CTaBa OBe 3aKOHCKe ofipefioe.

43 IbuxoBo moTpaxuBame Hehe OUTM 3arapaHTOBAaHO WU3BPIIHOM MCIIPABOM, alU TO
He 3HA4YM JIa Cy 300T HeydyeCTBOBAa Y CTEYajHOM IIOCTYIKY Yy KOjeM je YCBOjeH IUIaH
peopraHusalyje MCTU JUIIEHN M CBaKe MOTyNHOCTY HaMupema CBOjMX NOTPaXMBamba
IpeMa CTe4YajHOM HYXHMKY. Jlakie, pasmuka y OFZHOCY Ha IOBepuolLle uuja Cy
HOTpakKMBamba obyxpalieHa IJIAHOM jecTe caMo y TOMe IITO je HBMXOBO IIOTPaKMBambe
o6e36eheno ns3BpinoM ucnpasom. O Tome rosopu: 1. Cinjendesnh, ,IIpaBHa mejcTBa
IUIaHa peopraHnsanuje Ha Tpeha mma‘ crp. 319.

44 Ogprosop ytBphen Ha cepmuuu Ofepera 3a IpUBpefHe CIOpOBe Buiier TproBuH-
cKor cyma of 5. u 25. oktobpa u 7. u 14. HoBembpa 2006. roguue. (IIpumep: ykomu-
KO Cé yCBOjeHUM IUTAHOM PeOpraHmsaumje npeaBuay oTuycrt gyra of 30% of yKymHOr
HoTpaKuBamwa xuporpadepHnx, Heobesbehennux mosepmiara, To he y mapHuuHOM
IOCTYIKY CBVYM HOBEPNMOLIMA Ca CPOJHMM, OCHOBAHUMM IIOTPaKMBAaMIMa KOja HUCY
obyxBaheHa IJIaHOM, CyJ NPU3HATY IIOTPaKVBambe y IPOLEHTY of 70% of yKyIHOr
[IOTPKUBAKbA).

45 3akoH o cTevajy, 4. 167 cT. 2.
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He MOTpaXMBalba IOBepUIalid IPUBPESHOr APYIITBA yC/Ie[ HEIOCTyIamba
II0 YCBOjeHOM IUIaHy peopraHusanuje, 1 TO Kako OHUX Koju cy obyxBahenn
IUIAHOM TaKO ¥ OHNUX 4Mja MOTpakKMBama HMUCY yBpurheHa y mmaH. [mas-
HJM PA3/Ior TOMe jecTe CI0XKEHOCT IpaBHe IPMpOfe IIaHa peopraHusaiyje
¥l HeJOPEYeHOCT CTEeYajHOT 3aKOHA II0 OBOM IIpaBHOM ImMTamy. Kao Hapo-
49UTO CIIOPHA jaB/bajy ce NBa IuUTama. IIpBo je ma nmm ycmen ycBajama Iuia-
Ha peopraHmsanuje f0la3y OO TPajHOTr pefedMHUCAba OFHOCA IOBEpMIIa-
na obyxBaheHux mmanom peopranusanuje. CXOZHO TOMe, YKOIUKO YCIIef
HETIOCTyTIamha TI0 TUTAHY, Ka0 CTeYajHOM pasrory,® mobe 1o orBapama HoBOT
CTeYajHOT MOCTYIIKa, Aa /i he moBepuonyma obyxsaheHnM rraHoM 6utu y
TOM CT€YajHOM IIOCTYIIKY IIPU3HATO CaMo IOTPaXMBamwe Koje 1o oxpehermy
U3 IUIaHa peopraHusalyje Hyje TeMVMIYHO WIN Y LelIOCTU HaMUPEHO, WIN
IIaK IIpaBHe IIOC/IeAMIle paHMje YCBOjeHOT IUIaHA IpecTajy, ma 61 y ToM
CITy4ajy OBMM ITOBEPUOLMMA OM/I0 IPU3HATO LIEJIOKYITHO MOTPaXXMBakbe Ipe-
Ma CTeYajHOM HY>KHMKY, IIOCTOjaHO IIpe pefedyHUCama OFHOCA IIAHOM
peopraHm3salyje, yKoanKo ce y MOMEHTY UCIUTUBaba HOTPaKMBaba YTBPAK
IEr0Ba OCHOBAHOCT. [IPyro CIIOpHO IMTame OFHOCK Ce Ha II0/I0XKaj TI0Bepu-
Jalja 4Mja IMoTpaXkuBama HuUCy 6una obyxsaheHa IIaHOM, Te YKOIMKO fobe
10 OTBapama HOBOT CTEYajHOT MOCTYIIKA YCIIeN, HEIOCTYIamba 0 YCBOjeHOM
IUIaHy Kao CTeYajHOM pasJIory, jaB/ba ce JuieMa fa au he oBu moepuonu
Mohu npujaBuTy cBoja nocrojeha norpakupama IpeMa CTe4ajHOM AY>KHUKY
u ga 1 he BIUXOBa NOTPaXKMBamba y HOCTYIIKY UCIUTUBAKbA HOTPaKIBaba
Off CTpaHe CTeYajHOT YIpaBHMKA OMTHU yTBpheHa y IelloCcTy Min caMo Impema
yCIoBMMa 13 IIaHa, 6e3 0031pa LITO IJIAHOM peopraHusalyje HUCY 6uan
obyxBaheHu.

IIpy pasmaTpamy IpBOT CHOPHOI INTama, rope HaBe[EHOI, Bajba
IOMEHYTH Ja Ce OHO HApOYUTO aKTyenusyje y CIydajy Kaja 10 Mepama
npensuheHNM ITaHOM peopranusanuje fohe K0 JeMMMUYHOT OTIyCTa yra
CTeYajHOT Y KHUKA IpeMa ofipeheHVM WM CBUM IOBepHOLMMA 13 IUIAHA.
Ortypa, monasehn o M3BplIHE CHare yCBOjeHOT M HOTBpheHOr IUIaHa, IO-
TOM 3aKOHCKOT Hapebema Jia ce IO INPaBHOCH)XHOCTY pellierma CTeYajHOT
CyaMje o IOTBpHUBamy yCBOjeHOT II/IaHa peopraHm3aliyje CBa NOTPaKMBaba
U TpaBa MMOBepWIalla U JPYTMX /Iulia U obaBe3e CTEUajHOT AY>KHMKA MOTY
peann3oBaTy VICK/bYYMBO Ha HAUMH ¥ IIOJ YCIOBMMA IPOIVCAHUM ITAHOM
peopraHmsanyje, Kao ¥ 3aKOHCKe IPETIIOCTaBKe fla IO IPAaBHOCHAXXHO-
CTH YCBOjEeHOT IUIaHA IPeCTajy CBe IMpaBHe IOC/IeNUIle OTBapama CTeYajHOT

46  Oppenm6om wr. 11 cT. 2 Tau. 4 3aKOHa O CTeYajy IPOMMCAHO je [a HEHOCTyMame II0
YCBOjeHOM ITaHy peopraHu3aluje YMHY CTedajHu pasnor. MebyTum, nokpeTarme HOBOT
CTEYajHOT IIOCTYIKA HaJl UCTUM IPUBPENHMM IPYIITBOM HAKOH HETIOCTYIIakba 110 PaHuje
YCBOjeHOM IITaHy peopraHusanuje IpeficTaBba caMo NpaBHy MOTyhHOCT, He 1 o6eBesy.
To mpeBacXomHO 3aBMCHU Off BO/be OBNamNeHNX NpefIarada, Koji y OBOM CIy4ajy MOTy
6utn camo mopepuonyu obyxsaheHV IJIAHOM peopraHM3allyje M IIOBEPMOLM uMja Cy
HOTpa)XMBakha HaCTa/la Ipe yCBajama IJIaHa a HUCy obyxBaheHM ImaHOM.
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NOCTyIKa IpeMa JY>XHUKY, TO je IPaBUIHO CTAaHOBMIUTE CYyJCKe IPaK-
ce M3PaXEHO y CTaBy Ja ce IO IPAaBHOCHAXHOCTYU IIIAHA peopraHusaluje
race IpaBa IOBepUIalla IIpeMa CTEYajHOM NYXXHMKY Yy OFHOCY Ha IIJTAHOM
ypebenn ormyct myra.*’” ¥ myxy msHeTor mpowsmasu fia JOHOIIEHEM TiNa-
Ha peopraHmsanyje, CXOfHO IO3UTUMBHOj 3aKOHCKOj PErylaTVBU, HOTA3U
Io TpajHOT pefeduHMCcama ofHOCa U3Mehy moBepuaala ¥ CTe4ajHOT AY>XK-
HIKa, IITO IIPeJiCTaB/ba jefjaH Off HajOMTHMjNUX acIeKaTa HOrpajibe MPaBHOT
MHCTUTYTa peopraHusanyje y OfHOCYy Ha Halle paHMje Baxkehe creuyajHO
3aKOHOAABCTBO.”° Ha Taj HaumH ce obaBe3e CTEYAjHOT AY)KHMKA KOHAYHO
CBOJle CaMO Ha MPEeOCTa/IM [IeO MOTPaXKuBama IOBEPUIALlA, KOje IO IIIaHy
peopraHmsanyje Huje 6110 IpeaMeT oTiycTa gyra. CeoM U3HETOT, 110 IIpaB-
HOCHQ)XHOCTM pelllera O MOTBphMBamy yCBOjeHOT IUIaHa peopraHusalije,
IpeCcTajy AelMMUYHA WIM y HMOTIYHOCTYM ONPOIITEHA AyroBarba CTE€YajHOT
nyxxHuka. C gpyre crTpaHe, AyroBama CTEYajHOT [YXXHMKa JeduHyCcaHa
IJIAHOM a KoOja HUCY OMIa mpeiMeT OTHYCTa, Tace ce TeK JJAHOM IIOTITy-
HOT HaMupemwa CBUX obaBe3a mpefBuheHMx IIaHOM, 003MPOM Aa IOTIIYHO
U3BpIIEbE IIaHA PEOPraHM3aNMj€ YMHY 3aKOHOM IIPOINCAHN YC/IOB 3 IIpe-
CTaHaK TY>KHUKOBe o0aBe3e peryaycaHe IIpeMa yCaoBMMa 13 IUIaHA.

Cpe HaBeJIeHO Off ITIOMONM je Iy IOHOIIEHY 3aK/bydKa O IIPABHO]
CHasyM YCBOjE€HOI IIJIaHa peOpraHM3alMje 4dMje HEeU3BpIUeHe IPefCcTaB/ba
CTe4YajHM Pa3jIor 3a MOKpeTame HOBOT CTeYajHOT IIOCTYIIKA, 003MPOM fia IO
OBOM IMTamwy 3aKkoH hyrtu. Jlakse, CIIOpPHO je fla M JOHOLIEHEM pellermha O
MIOKpeTarby HOBOT CTEYajHOr IOCTYIIKA IIPECTAjy paHuje IMOCTOjaHa MpaBHA
TejCTBa HEM3BPIIEHOT I/IaHA PEOPTaHM3alVje VI Ce Y 1heroBa IIpaBHa [iejCTBa
He 3apiupe. [Tpu ToM Tpeba MMaTy y BUAY a2 CXOZHO CTAHOBUIITY IIO3UTUBHOT
CTEYajHOT 3aKOHOJABCTBA IPaBHU IIOC/IOBY U IIpaBHe pajibe Ipefy3eTe I0
paHuje yCBOjeHOM IUIaHy He MOTy OMTM IIpefiMeT o6ujama,” Kao U Ja yCiern
Beh M3HeTe ClI0XKeHOCTH ITpaBHe NPUPOJie IVTaHA peopraHu3alje U yKa3aHoT
HEJOCTaTKa IeroBe YTOBOPHE IMPUPOJE, UCTY He MOXKe Y HOBOM CTE€YajHOM
TNOCTYIIKY 6UTH TPeTHpaH Kao JBOCTpaHO ob6aBesyjyhu yrosop,”® te Hu 1m0

47  OBaj npaBHU CTaB je BIafiajyhe cTaHOBUIITE CYACKe IIPaKCe MPUBPETHOT CYACTBA a IION
je daHTacTMYHe IpaBHe aHa/IM3e M NOHETMX 3aK/bydaka y pedepary: J. Crnmjemyesnh,
»HeTocTyTame 1o yCBOjeHOM ITaHy peopranusauuje’, bunilien cygcke ipaxce fipuspeg-
Hux cygosa, 6p. 3/2010, cTp. 293.

48  Ospe je MecTo MOMEHYTH fla 1O paHuje BakeheM 3akoHCKOM ofipehesy, mpomcanom y
1. 137 3akoHa o cTeyajHoM noctynky (Cr. inacnux PC, 6p. 84/04 u 85/05), yuumeHn
OTIYCT yra IpeMa CTeYajHOM JYXXHUKY JWIM Ha [PYTM HauMH pefeUHMCAHN ORHOCK
IIPOM3BOAVIN Cy KOHAYHO IIPABHO [€jCTBO TeK Ca JaHOM IIOTIIYHOT M3BpIlIeha CBUX 00a-
Be3a IPONMCAHUX YCBOjeHMM IUIaHOM peopranusarnyje. To je 6110 moryhHo 13 pasmora
LITO je yCBajameM IIJIaHa peopraHusanyje, Taja JOMasuIo caMO [0 3aCToja MOCTYIIKa
crpoBobema cTedaja 6aHKPOTCTBOM, a He U [0 o6ycTaBe UCTOL. VI3Bop: Pemteme Ilpu-
BpeJHOT anenalnoHor cyaa, Ibk. 2602/11 op 7.4.2011. roguHe.

49  3akoH o cTevajy, 4. 126 cT. 1 Tau. 1.

50 Jako 3aKOH KOPWCTU TEepMUHONOTV)Y ,JBOCTPAaHOTEPETHM YroBODp®, NMpUKIATHMje je
BUXOBOM JIyXy Ha3UBaTH VX ,,IBOCTPaHO obaBesHuM yropopuma“. O tome: B. Pagosuh,
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TOM OCHOBY He MOXe 6uTu roBopa o MoryhHocTH Werosor oncranka.”! O6-
3M[pOM Ha M3HETO, KAKO je Y CKJIaly ca MIMIIEPAaTMBHUM 3aKOHCKMM pelleheM
YCBOjeHOM IIIaHy peOopraHm3anyje faTa CHara M3BpUIHE UCIIpaBe, TO je
BehMHCKO cTaHOBMINTE Cy[CKe IpaKce, MCKAa3aHO y CTaBy [ja HEM3BPIIEHU
ITaH peopraHM3alyje OCTaje Ha IPaBHOj CHAa3M ¥ HAKOH JOHOLIEHA pellerha
0 MOKpeTamy HOBOT CTEYajHOT IIOCTYIIKa 300T HeroBOT HeM3BplIeHa, CBa-
KaKO CaIJIaCHO AyXy MMIEpAaTMBHMX HOPMM HO3UTUBHOI CTEYajHOI 3aKOHA.
Ha Taj HauMH y HOBOIIOKPEHYTOM CTe€YajHOM MOCTYIIKY yCiel, HeOCTyamba
II0 YCBOjEHOM IUIaHY peOopraHusanyje Kao CTEYajHOM Pasjory, IOBEpUOLY
MOTY NPUjaBUTH CaMO HEM3MMPEHA ITOTPAXKMBakha U3 PaHNje YCBOjE€HOT IJIa-
Ha peopranusanuje,’> a koja he 6UTH TpeTMpaHa Kao MOTPAKMBaka 3aCHO-
BaHa Ha M3BPINHOj ucrpasi.”> OBaj IPAaBHY CTaB IOMUHAHTAH je Y CY/ICKOj
npakcu>® ¥ 3aCHOBaH je Ha ofjpei6aMa MO3UTUBHOT CTEYajHOT TpaBa. JIpyro
je muTame IPABMYHOCTY OBAKBOT 3aKOHCKOT IIPUCTYTIA.

Cnemehn mormky HaBefleHOT TyMadema 3aKOHAa Bajba IpMhmM ¥ MOKy-
I3jy fla ce la OATOBOP Ha JpPYro NMUTame IOCTAB/bEHO KAo CIOPHO, a Koje
je yupaB/beHO Ha CyAOMHY IOTpaXKMBamba IOBepWIalla Koja HMUCY Oma
obyxsaheHa IJIaHOM y CITy4ajy OTBapamba HOBOT CTEYAjHOT IIOCTYIIKA YCTIef
HeIoCTyIlaka 10 IUIaHy peopraHMsanyje Kao credajHoM pasnory. Otyna,
ycren, HelOpedeHOCT! 3aKOHA, Kao jelMHO NpaBMYHO HaMehe ce peleme
Ja ce ¥ OBa NOTpaXUBamwa, 6e3 063upa ImTo HuUCy obOyxBaheHa panuje
YCBOjeHUM IITAHOM, Y MOCTYIKY MCHOUTHBamba HUXOBE OCHOBAHOCTU y HO-
BOOTBOPEHOM CTE€YajHOM NOCTYIIKY, TPETUPAjy UCK/bYYMBO IIpeMa yCIOBUMA
U3 paHMje YCBOjeHOT IaHa. [lake, 1 oBa IOTpakmBamwa Ou 6mia TpeTupaHa
TI0 MICTOM IIPMHIVITY Kao U MIOTpaKVBama IoBepuala obyxsaheHux panuje
YCBOjeHUM IIaHOM peopraHusaumje. Pasmosy omnpabpama OBaKBOM IIpH-
CTYIIy MOTY Ceé TPaXWUTHU Yy C/IOXEHOCTU IpaBHE IPUPOJE YCBOjEHOT IJIaHa
peopraHm3salyje u 3aKOHCKOT Hapehema Jja ce 1 MoTpaKuBama JpyTrux JInLa,
nopef nosepuana obyxsaheHnx maHoM, Mory ypebusaTu Mck/bydnBo mpe-
Ma yC/IOBMMa U3 IUTaHa peopranusanuje. To y usBecHoM cmuciy norsphyje
CTAaHOBUINTE JIa IUVIAH peopraHmsanlje, Kao C/I0KeHM IIpaBHM aKT, HeMa
MIC/bY4MBO IIPABHO JIgjCTBO inter partes, Beh ce WEroBo [iejcTBO MpOTeXe U
Ha Tpeha nuua.

~lJJ7leMe y Be3M ca IOjMOM HeM3BPLIEHNX ABOCTPAHOOOABE3HNX YrOBOpa Y CTeYajy’
IIpaso u iipuspega, 6p. 5-8/2009, cTp. 430.

51 3axoH o creyajy, 41 94.

52 OsakaB mpaBHM cTaB u3Heo je: [I. CnujerrueBuh, ,HemocTyname mo ycBojeHOM IIaHy
peopranusanuje®, crp. 303.

53 O mpaBHOM TpeTMaHy IPUjaB/beHMX NMOTPAKMBarba 3aCHOBAHNX Ha U3BPIIHOj MICIIPaByI
Bumre: H. Jopanosuh, ,,Ociop/suBoOCT ,M3BPLIHNUX IOTpaKUBamba y cTedajy", busitien
cygcke ipaxce dpuspegrux cygosa, 6p. 3/2010, ctp. 267-282.

54 BehmHcku HedopManaH CTaB CyAuja IPUBPENHMX CYA0OBa MCKa3aH Ha CaBeTOBamy IO-
BOZIOM aKTYeJIHUX Hpob6/reMa M3 CTedajHe IpaKce Ofp>KaHOM y opraHusanuju IIpaBo-
CyZmHe axkajieMuje, faHa 12.7.2013. ronune y Kparyjesiy.
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Bapa jomr u mopmatu fa je OBakaB IPUCTYH MOXKAA U jefUHM IIyT
lla ce y CKIajly ca IIO3UTMBHO-IIPABHOM CTEYajHOM peTyIaTHBOM N3Habhe
peleme KojuM Ou ce oHeMOryhmio moropoBame IOBEPUOLIMA KOjU HUCY
obyxBaheHu mIaHOM peopraHusalyje y OGHOCY Ha IIOBepHoLie KOju Cy IUIa-
HOM oOyBxahenn. OBo U3 pasjora IITO ce Ha Taj HAYMH U jeSHU U APYTU
HOBEpMOLM JIOBOJe Y PaBHOIpaBaH Monoxaj, ynHehu moryhum ma cBoja
NOTpaXKMBakba HAIIIATE CAMO MPeMa YCTOBMMA TIpeBUheHNM MIaHoM. >

IV Teopujcko-npaBHM HPUCTYN perymicamy MON0XKaja
MOBepUIalA yclIe, HENOCTyamba M0 YCBOjeHOM IIaHy
peopranusanmje

CBakaxo Jia je CTaHOBMUITE CY/ICKe TIPAKCe, IT0 KO0jOj ce MoBepyuoLuMa
obyxsaheHnm mmaHoM peopranmsanyje omoryhapa fja cBoja MOTpaXkKMBamba
Yy HOBOOTBOPDEHOM CT€YajHOM IOCTYIKY YyC/Ie[, HEINOCTylama IO IUIaHY,
IpyjaBe MCK/bYYMBO IPeMa IUIAHY peopraHmsanyje Kao M3BPILIHOj MCIPa-
BIf, YTEME/bEHO Ha JIOTMIM CTE€YajHOT 3aKOHA ¥ MIMIIEPATMBHUM 3aKOHCKUM
Hapehewuma. MehyTnum, cacBuM ompaBiaHO ce, Makap y IpaBHOj TeOpUju,
MO>Ke IIOCTaBUTY NMUTabe Jja /1M je OBaKaB IMPUCTYII CaMOT 3aKOHOJjaBlIa IIpa-
BMYaH.

Mako cynuje, y cBe IpUCYTHMjeM BpeMeEHY 3aKOHCKE HEIIPaBUIHOCTI,
TOCTOjHO TeXXe OCTBAapely OCHOBHUX 33JjaTaKa U CBpXe IPaBUYHOCTU U MO-
pajna y cinyd4ajy 3aKOHCKE HeJOpPE€4€HOCTH, IIOCMAaTPaHUX MCK/bYYMBO KPO3
UZEjy IPUPOIGHOT IIPABA ,,,...JJa HOSUTHBHO IIPaBO Y KOHKPETHNUM CIy4ajeBUMa
JOBOAM Y CKJIaJi Ca APYIITBEHUM CXBaTameM IIPaBefHOT, OTK/Iamajyhu Hapo-

YMTO HEraTMBHE IMOCAEANIE CTATUIHOCTU M OIIITOCTN ITpaBuIa IO3UTUB-

HOT npaBa“,56 OHE CY HKAJIOCT Ha TOM IIYTYy 9€CTO 0Me1')eHe UMIIEpAaTUBHUM

3aKOHCKMM HopMmaMma. Crora je 3ajjaTak IpaBHe Teopuje [ja, Kaj I'Ofi je TO
Moryhe, ykake Ha IOCTOjarbe 3aKOHCKMX HETOTMYHOCTM ¥ OfyJapame 3a-

55 V¥ cynporHoM 6u moBepuolLuMa Koju HUCY oOyxBaheHU ITaHOM peopraHm3sanyje 6110
OMOI‘yheHO oa IIPI/[] aBe€ IIOTPAXXNBALE IIpEMa CTeLIajHOM OY>KHUKY 'Y ITYHOM 06]/[My, JOK 61/[
nosepuonuma obyxsaheHnm rmranom 6uno omoryheHo ma mpujaBe camMo IOTPaKMBamba
peneduHmcana wiaHoM. To 1 Ha HPBYU IOITIE[; CTBapa OBY IIPaBHY CUTYALNjy HeIpa-
BIYHOM, 0631pOM fia 611 Ha Taj HAYMH IIPOLeCHA JUCLIUIUIVHA [IOBepuIaLa Koju cy 6ra-
FOBpEeMeHO NPUjaBUIM CBOja HOTPaXKVMBakbha M aHIKOBAIM Ce fja IO IUIAHY, YaK U Y3
penednHMCcambe OTHOCA, le0 CBOjUX MOTPaXkKMBakba HAIUIATE, ON/Ia CAaHKI[MOHICAHa, TOK
61, ¢ Ipyre cTpaHe, IpOLeCHA HENUCLMIIINHA OHNUX ITOBEPI/IALA KOju HICY 06yxBaheHn
IUIAHOM YVHJIA IPaBHY MOTYNHOCT 32 MOBO/bHIje HaMUpElbe.

56 Hasopu mpepcraB/bajy OCHOBHE IOCTY/IaTe IPUPOJHOT IIPaBa KOji YMHE Je0 HeKe BPCTe
TEOPMjCKOT KOofieKca min Teopujckor 3axona XII iabnuya Haller BpeMeHa, usrpahennm
Kpo3 >xuBOoTHO fieno boxxmupapa C. Mapkosuha, a koje je gerapHo onvcao C. Ileposuh y
Ieny ,3adery cprcke puao3odcke MUCIN O IPUPOJHOM NpaBy ', Ananu Ilpasnoi paxyn-
wmeina y beoipagy, 6p. 1-4, 2001, ctp. 214.
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KOHa Off IIpaBa U IIpaBfie. YUCTUHY, MOpa ce IPU3HATH, a KO MHCTUTYTA
peopranusanyje CTe4yajHOr HY>KHMKA, HEJOPEYEHOCT 3aKOHA, Ia KaTKaj U
HeKa 3aKOHCKA IIPOTUBYPEYHOCT, Y3POK CY IPEBACXOJHO CTTOKEHOCTU IIPaB-
He IIpMpofie I/TaHa peopraHu3alije a He JIollle HaMepe 3aKOHOJIABIIa, A ce Y
TOM IIPaBIy Ba/ba BOAUTY U NPV KPUTHMYKOM OCBPTY Ha MO3UTUBHA 3aKOH-
CKa pelllerma OBOT IIPAaBHOT MHCTUTYTA.

OpcycTBO MPaBMYHOCTM IIPM PEryIicamy MONO0XKaja MOBepuIana
CTeYajHOr JY>KHUKA yC/Iell HeycIlexa IVIaHa PeopraHusallje, Koj yreMe/beHe
MO3UTUBHOIIpaBHE 3aKOHCKE JIOTMKe, HajOIMIUBMBUje je IPU PpeTylincamy
IOJIOXKaja TMOBEPUIaLia KOji Cy Ce e/la CBOT IOTPaKMBamba IpeMa CTeYajHOM
OY>XHUKY OfpeK/IM, IyTeM OTIYCTa [yTa, CBe 3apaji HbUXOBOI IOBO/bHUjEr
HaMypema Hero y mocTynky 6aHkporcrBa. Cnemehu 10rMKy mosuTMBHOT
CTEYajHOT 3aKOHA, Y C/Iy4ajy Heycllexa IJIlaHa peopraHusanyje, OB IOBe-
puoLy 61 y HOBOOTBOPEHOM CTEYajHOM IIOCTYIIKY MOIVIM IIPUjaBUTY CaAMO
le0 CBOT MOTPaKMBama KOjy 10 YCBOjeHOM IIaHy Huje HamtaheH, JOK feo
NOTpaXkiBamba Off KOjer Cy ceé OfpeK/IM 3apaji Bepe y yCHEIIHO OCTBaperbe
IUTaHA OHU He MOTY HaIlIaTUTI.

[Tonasehn ox nywpHe QyHKIVje YCBOjeHOT IVIaHA peopraHu3salyje Koja
ce MaHudecTyje y NOBO/BHUjEM HaMMpemy IoBepuIala obyxsaheHux ma-
HOM y OfHOCY Ha IIOCTYIaK 6aHKPOTCTBA, HaIIpeN HaBeleHa 3aKOHCKa JIOTMKa
MO>Ke JJOBECTH JI0 MOTyhHOCTM HacTaHKa OPOjHUX 3710ynoTpeba 1 ofcycTBa
OCHOBHOT CMJC/Ia OBOT IIPaBHOT MHCTUTYTa. Hamme, npeBacxomuu /b Ipo-
Ijeca peopraHusalyje CTe4ajHOT AY>KHUKA jeCTe HAaMUPERE, ¥ TO OHO Koje je
HOBO/bHMjE Y OFHOCY Ha HaMUpeme IVIAHMPAHO Y IOCTYIKY 6aHKPOTCTBA.
YKONMMKO TaKBO HAMMpEIbE Y PeOpraHMu3alyjii U30CTaHe, MOXKe Ce IIOCTaBM-
TU NNTambe ONpPABJAHOCTY OfpKaBamba Ha CHa3M OAPUIAIma YUMIHEHUX Of
OHIX NOBEpUIaLla KOjI Cy Y IberoBo ocTBapeme Beposamu. OneT oBfie Bajba
IIOMEHYTH, [la CTIOKEHOCT ITpaBHe NPUPOJie I/IaHa peopraHusalyje Jornpu-
HOCH JIa Ce [IejCTBa OBMX OffpMIjam-a IMPOTEXY M Ha mosepuolie obyxsahene
IUIAHOM, a KOjU Cy Ce€ YCBOjeHOM IUIaHY YCIPOTUBWIN WU Cy Of HerOBOT
ycBajama 6mmm ysgpyxanu. To cBakako JOaTHO MOATPeBa CYMIbY Y OIIpaBJia-
HOCT NIPUCTYIIA [la OTHYCT JIyTa OCTaje Ha CHa3M 1 y CIy4ajy Heyclexa I/laHa
peopranmsanuje.

Takobe, nmajyhn y Bupy ma mo mpaBmnmmma HO3UTMBHOT CTeYajHOT
IpaBa JI0 yCBajama IUIaHa peopraHmsalyje Moxke fohu u mpe mucTeka 3ako-
HOM IMpPOTIMCAHOT POKa 3a TPUjaBy MOTPAKMBAIba,” TO MPAKCa MOYKE M3He-
IPUTH CUTYaIMjy Ja offpeheHnm nosepruonyma, Koju Cy CBoje MoTpaXkKMBarbe
npujaByIn 671aTOBpeMeHO a/i OIleT HAKOH yCBajamba ITaHa peopraHusalyje,
Oyze onemoryheHo fja y4ecTByjy y popmupamy Behune u ogpebuamy cagp-
KIHe IJTaHa peopraHusanyje. Tu ce moBepmony NPaKTUYHO CTaB/bajy y

57  Ynopemuty 4. 111 cT. 5 u 9. 162 3aKoHa O CTevajy.
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HOJIOKAj Jia ycmep, HeyckaaheHoCTH caMor credajHOr 3akoHa Oyfy nMIIeHn
MoryhHOCTM yuecTBOBama y ofipebuBamy caip)KiHe I1aHa peopraHnsaiyje,
OIHOCHO Jia CBOjUM Y/[ie/IOM IOTPaXMBama Y4eCTBYjy M y (opMupamy
eBEeHTya/nHo fApyrauuje kBamdukosane Behune. C apyre ctpaHe, BUMa ce
HeBO/bHO HaMmehy fiejcTBa ycBojeHor mmaHa oy kBanudukoBaHe Behume, a
KOja MOTY YMHUTY 1 06aBe3y Ha Ofpyliabe Off ie/ia CBOT IIOTPaKMBamba Ipe-
Ma CTe€4YajHOM [y >KHUKY.

Y3 usHeto, Moxe ce ucTahy Ja mopey OTIycTa Ayra MOCTOje U OpojHe
HpakTUIHe MOTYRHOCTM KOje MOATPEBajy CyMIbY Y MPAaBUYIHOCT yTeMe/beHe
3aKOHCKe JIOTVMKe Jja YCJIe[, yCcBajama IUIaHA peopraHmsaliuje Jo/masu Jo
TPAJHOT OApMIjAlba [ela IOTPAXNMBaba MOBEPUIALA, YKOIMKO je MCTO IO
wiany peduuucano. Ilpumepa panu, Moxxe ce HaBecTM MoryhHocT fma ce
IJIAHOM peopraHusalje MpefBUAY Mepa KOjoM 01 ce MOBepHoOLM Yuja Cy
HOTpaKuBamwa 06e36eheHa, pasmyuHu HoBeproLy, ofpeKu cBor obesdehema.
Y ToM cryd4ajy ce Hajabe MOXKe [JeCUTH [a Ce y K/Iacu OBMX HOBEpuala,
eBEHTYa/THUM IperacaBameM, MabMHCKIM [I0BEpHOLIMAa HaMEeTHe Mepa 10
K0joj 61 6unu o6aBesHM fa ce of cBOT oOe3behema ofpekHy Mako TO Huje
6u10 y mwuxoBoj Bo/bu.”® Creiehm TOTMKY TOSMTHBHOT CTeYajHOT MpaBa,
yCrlen HeycIexa IIaHa ¥ TIOKpeTama HOBOT' CTEYajHOT MOCTYIIKA, OBY IIOBe-
puony 61 CBOje MOTpaKMBambe, HAKOH HEBO/BHOT Ofjpuliama off 0be3behema,
MOITIV IPYMjaBUTH caMo Kao Heobesbehenn, creuajuy mosepmony. To cBaka-
ko paba moryhHocT 6pojHUX 3710yTIOTpeEbA.

MebyTnm, nopes HaBefleHUX HETaTMBHUX MOC/IEANIIA Ba/ba IIOMEHY TH
U TIO3UTUBHE e(eKTe 3aKOHCKOT pelllerba /jJa MOMEHTOM IIPaBHOCHaXKHOCTH
YCBOjeHOT I/TaHa peopraHu3alyje Jomasy 10 TpajHor pefeduHMcama OfHOCA
y BEeMy perymucaHmux. Haume, mmaHOM peopraHusanyje ce Kao Mepe MOry
HpeaBUIeTH, ITOpef OTIyCTa Ayra u 6pojHe mpyre. Tako ce, Ha mpumep, IIa-
HOM MOTY PeTy/INCaTy IIpOMeHe IpaBHe (hopMe, CTaTyCHe IIPOMeHe, IIpofiaja
HEIIOKPETHOCTY, INpeTBapame MOTpakMBamla y KalNTaj, OTIYIITame 3a-
nocnerx u cn.>’ CIIOKeHOCT OBUMX Mepa peOpraHmsalje ykasyje ma ce
IbJIXOBOM IIPYIMEHOM He IIPOIYKTYjy caMo IpaBHe MOC/IeANIie OOMUTalioHO-
IpaBHe IpUpofe, Beh 1 mocnenuIie afMIHUCTPATUBHOL 114 I CTBAPHOIIPAB-
Hor pexuma.’’ Tako 61 eBeHTyaTHUM 3aKOHCKMM pellereM fja TIOCTE/ITe
YCBOjEeHOr IIJIaHa Y IMOTIYHOCTM IIPECTajy HAKOH OTBaparba CTE€YajHOr IIO-

58 Pememe IIpuBpennor anemanuonor cyfa 1. ITsx. 88/13 op 6.2.2013. ropuHe.

59 O pasHOMMKOCTM Mepa BUAETH: 3aKOH O CTedajy, ul. 157 ct. 1. IIputom, Ba/ba HamoMe-
HYTH Jla Ce OBOM OApeZIO0M 3aKOHA He OTPaHNYaBa ¥ MOTYNHOCT peannsoBama I IPyrix
Mepa Koje y 3aKOHY HUCY M3PUUYUTO OMEHYTe.

60 Tako mpomucuBameM ofipeheHnx mMepa Moxke fohu o ImocmenuIa TOMYT: CTUIIAKA IIPa-
Ba CBOjI/IHe HOBOT KYIIIIa Ha IpOaTOM [I€1y MMOBIHE CTe‘{ajHOI‘ AY>KHIKa; perI/ICTpaque
HOBOT IIPMBPEHOT APYIITBa U 6prcama nocrojeher mpuBpesHOr APYLITBA U3 PETUCTPA,
y CIIy4ajy HeKMX Off CTaTyCHUX IIPOMeHa; IIOTOM Ce IUIAHOM MO>Ke IIPOIIICATI OTKa3 yro-
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CTYyIIKa yCJIef, HeloCTyIama 10 IUIaHy, Jouuio Ao ¢akruuke HemoryhHocTn
Bpahama y npehamme crame y morneny 6pojHMX ITTaHOM perynucanux u Beh
CIIPOBEJIEHNX Mepa.

CreioM cBera pedeHor, MOXKe Ce 3aK/bYUUTH Ja U IOpef IPUMeTHE He-
IPaBUYHOCTH [IPeMa [IOBEPUONMMA KOji Cy MPUCTAIN HA OTIIYCT Jefa fyra
3apaji Bepe y ycIlexX IJIaHa, Kao ¥ OHMX KOj/Ma je yCTIef; CTIOXKeHOCTH [iejCTBa
IJIaHa peopraHmsalyje OTIYCT Ayra HeBO/bHO HAMETHYT, He O6u 610 [enot-
BOpAH MPUCTYI fia Ce, EBEHTYaTHOM M3MEHOM 3aKOHCKOT Pellieba, PeTy/Iiiie
fla y CIy4ajy HeycIexa IUIaHa peopraHusalije IpecTajy y L{eJIOCTH IeroBe
IpaBHe Ioceanie (T3B. IejCTBO ex tunc).

MebhyTtum, Mmoxxa 61 6110 TeTOTBOPHO U ITOBPX CBera IpaBefHO Ja ce
y 6ynyhHOCTH, KaKBMM M3MeHaMa CTEe4ajHOT 3aKOHA VIV IIPYU JOHOLIEHY HO-
BOT, IIPEAABUAM [, Y CIy4ajy Heycllexa IIaHa peopraHu3anije 1 ImoKpeTama
HOBOT CTE€YajHOT IIOCTYIIKA, paHuje yCBOjeH! IUIaH Oyzie 6e3 IpaBHOT fiejCcTBa
CaMo y Jiely KOju ce OfHOCK Ha Ofjpuljaibe IOBepuIalja off fiea CBOT IPBO-
OUTHOT NOTpaXMBama, IOIYT OTIyCTa Ayra M OfpMUIama Of CpefcTaBa
06e36ebherma cBOr moTpakuBama.

Ha Taj HauMH O moBepuoLM y HOBOM CTEYajHOM IOCTYIIKY MOIJIN
IPUjaBUTH CBOje LEMTOKYIIHO ¥ MCTOPOJHO IOTpaXkKMBame IpeMa CTedaj-
HOM JyXHUKY. IIpempa, y cny4ajy ga cy 1o paHuje yCBOjeHOM IUIaHY pe-
OpraHu3anMje OHM JeMMMIYHO HAMMPEHN, 3a Taj U3HOC OU HBMXOBO MOTpa-
XKIBambe 6110 YMambeHO.

V 3akmyyak

[Tnan peopraHmsaumje je caoKeHM mpaBHU akT. CrenupuaHOCT
IEeroBe IpaBHE NMPUPOZie M NPABHUX [iejcTaBa Koje MPOAYKYyje, yhabaBajy
ra off yroBopa Kao KJIacMYHOT M3Bopa obmuranumoHor mpapa. Crora 6um
MOXKJa HajIpUKIafHMje OUI0 NMPUKIOHUTM Ce CTaBy Ja YCBOjeHM IUIaH
peopranusanuje IpefCcTaB/ba CIOXKEHM IPABHM aKT CBOjCTBEH CTEYajHOM
npaBy, KOj Kao M3pa3 CAIMACHOCTM BO/be KBaMM(UKOBAHMX IMOBEpHIaIia
y UMby BUXOBOT IIOBOJ/bHYjET HAMMpPEmha y OFHOCY Ha MOCTyNMaK 6aHKpOT-
CTBa, YMja Ce IPaBHA /IejCTBAa IPUHYAHO IPOTEXY U Ha MOBEPUOLE KOjU Cy
IJ1acaly IIPOTUB H€TOBOT YCBajarba MM CE€ O EerOBOM IIPUXBaTarmby HUCY

BOpa O pajiy 3a [ie0 3alOC/IeHNX MUIa U OpojHe Apyre Mepe, Koje Y3POKYjy CIOXKeHe
IIpaBHe IOC/IeNLIE.

61 Y ToM cmucy He 61 6MT0 Ba/baHO HU pelllelhe Koje je TI03HABA0 Hall paHuje Baxkehn
3aKOH 0 CTeYajHOM ITOCTYTIKY, a II0 KOMe je yCBajameM IJIaHa peopraHu3anyje f0Ta3niIo
IO 3aCTOja CTeYajHOr IOCTYIIKA, T1a Ce Y CIyYajy Heyclexa IJIaHa IOCTYyIaK HacTaB/bao
6ankporcTBoM. OBO yIPaBO U3 pasyiora CIOKEHOCTM Mepa Koje ce y IPOolecy CTedajHe
peopraHusalyje MOry IPUMEHUTH: CTAaTyCHe IIPOMEeHe, IPOfiaja HEMOKPETHOCTU 1 CII.
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U3jallllbaBay, YVMHYU TIPaBHU OCHOB CIIpoBolema Ipolieca peopraHmusalyje
CTeYajHOT [y>KHUKA ¥ HaMUpeba ITOBEPIIALA, I Kao TaKaB nMa crenndud-
HY NIpaBHY IPUPOAY — Sui generis.

O63upoM Ha M3HETO, a Y CK/Ia[y ca MO3UTUBHONPAaBHUM ofipehemeM
CT€YajHOI 3aKOHA, YCBOjeHM IUIAaH peOopraHusanyje JOBOAM [0 TPajHOT
peneduHuCcama ofHoca nsmely mosepmnana u creyajHor gyxHuka. Iberoso
IPaBHO [IejCTBO Ce He OrpaHMYaBa caMO Ha IoBepuole obyxsahene mia-
HOM, Beh u Ha gpyra jmia, MpeBacXOZHO Ha IIOBEpMOLE KOjii BUMe HUCY
obyxsahenn. OTyga y cTe4ajHOM MOCTYIKY OTBOPEHOM yC/ef] HEIOCTYyTIamba
IO YCBOjEHOM IUIaHY peOpraHmsanmje Kao CTeYajHOM Pa3Jiory, IOBEPUOLN
obyxBaheHu HeycIleNMM IVTAaHOM peopraHm3aliyje MOry IpUjaBUTH CaMo He-
M3MIpEHa IOTPAXKMBAba U3 paHMje YCBOjEHOT II/IaHa peopraHmusanyje, a Koja
he 6uty TpeTmpaHa Kao MOTpakMBama 3aCHOBAHA HA M3BPIIHOj MCIPABI.
Cnenehn noruky sakoHa, Hamehe ce 3aK/bydak 1a 1 HOTPaKMBakba IOBEpPHIa-
ja Koja HuCy 6mna obyxBaheHa paHuje yCBOjeHMM IUIAHOM peopraHusalyje
Tpeba faa OyAy TpeTupaHa MCK/bY4IMBO IIpeMa YCIOBUMA M3 PaHUje YCBOjeHOT
IJIaHa, YaK M y CIy4Yajy OTBapama CT€YajHOT IOCTYIIKA YC/IeN HEMOCTynamba
II0 TJIAHY peopraHusanyje.

Bes 063mpa mTO HaBejeHM 3aKOHCKM IPUCTYII O KOHAYHOCTY IIPaB-
HOT [IejCTBa YCBOjEHOr IJIaHa peopraHM3alMje 1 y CIy4ajy beHOT Heycllexa,
MOJKe YUMHNUTY HeNpaBUYHVM IOJI0Kaj TIOBEpHana Koju Cy ce II0 HeycIie-
JIOM TIJIaHY PeOpPraHM3anyje OfPEK/IN [iefa CBOT MOTPAXMBaKha WU HeroOBOT
KBaJINTETa, CIOKEHOCT IIpolieca peopraHMsalyije HaBOAM Ha 3aK/bydak
fla O6u TOTOBO HEM3BO/BMBO OMIO pelllere MO KOMe OM ycies Heycriene
peopraHmsalyje paHuje yCBOjeH! II/TaH 610 y 1[e7loCcTy 6e3 IIPaBHOT JiejCTBa.
MebyTtum, Moxza 61 6MIO AETOTBOPHO M IOBPX CBera IPaBefHO Aa Ce Y
OynyhHOCTH, KaKBMM M3MeHaMa CTEYajHOT 3aKOHA JWJIM IIPY JIOHOIIEHY HO-
BOT, IIPEIBU/Y JIa je Y C/Iy4ajy HeyclleXa IVIaHa peopraHusalyje 1 IoKpeTamba
HOBOT CT€YajHOT IIOCTYIIKA, PaHuje YCBOjeHM IUIaH 0e3 IIPaBHOT JejCTBa CaMo
y Hey KOju ce OJTHOCK Ha Ofjpullalbe MOBepuIalia Of fiela CBOT IPBOOUTHOT
HOTPa)KMBama, IOMYT OTIIyCTa AyTra U OfipMljama Off CpeicTaBa 0be3behema
CBOT NIOTPAKUBama.
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LEGAL STATUS OF CREDITORS IN THE CASE
OF NONACTING ACCORDING TO THE
REORGANIZATION PLAN

Summary

If bankruptcy debtor is not acting according to the reorganization plan
that is accepted, according to Serbian law, debtor’s behavior becomes new bank-
ruptcy reason which allows initiation of the new bankruptcy proceeding. Fur-
thermore, the destiny of creditors’ claims, covered or not covered by the reor-
ganization plan, remains undefined mostly because bankruptcy law in Serbia is
incomplete on this issue.

That is why the basic goal of this research is contained in the tendency to
highlight some legal concerns from the current Serbian bankruptcy law perspec-
tive, to indicate important practical problems and to suggest ideas which could
be significant in filling legal gaps, and all that for the sake of fair regulation of
creditors status in case the debtor is not acting according to the reorganization
plan. Down that road we will see that, in the first place, we have to define bank-
ruptcy plan in all its complexity.

Key words: bankruptcy, reorganization, reorganization plan, status of
creditors.
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Togop BPAJOBU'h
CTY[IeHT JOKTOPCKMX aKafeMcKux cryauja [IpaBHor ¢akynrera
Yuusep3urera y beorpany

HAKHAJJA HEMATEPUJA/THE IITETE ¥ CPIICKOM
OCUTYPAILY O] AYTOOITI'OBOPHOCTMU
CA ITOCEBHMM OCBPTOM HA IIOJEOVHA
PEIIEILA TPJKABA YWIAHNIA EY

Pe3sume

Aytiop ce y pagy 6asu tipobnemom yiiephusaroa obuma u eucume Ha-
KHAge Koja ce Moixe goCcyguitiu 10 OCHOBY 0gio80PHOCHIU 3a Uiitieilly KOjy
HeKo nuue Gpelipiu U3 yiloipede MOWOPHOT 803Und, y Cultlyauuju xaga je
iospeherno gobpo HeumosuHcke upupoge - Hemailiepujanta wiitieiia. Ilo-
cebHa taxcra y pagy toceehena je Heycknahenociiu HojeguHUX 3AKOHCKUX
pewierva — 3akoH 0 obasesHom ocuiypary y caobpahajy u Ypegba o nakHa-
gu witieitie HA TUUUMA, Ca HAjeuwum UpasHum axkitiom Yciiaeom Peiiybnuxe
Cpbuje, ilie je y wiom cmucny u KpuiiukosaHo tociliojehe peuierve Kao exo-
HOMCKU Heotlpasgano u tupasHo Heogpicuso. Y ceeiliy xapmonusayuje upasa
Peitybnuxe Cpbuje ca uipasom Eepoiicke yHuje, ayitiop kpo3 yiopegHoupas-
HU Upuciiyii, gaje ananusy HaxkHage HemaimepujanHe wiilieilie Y iiojegHum
gprasama unanuyama EY, y3 zanaiarwe ga ce usmeHom Uo3UtiuHOI 3aK0-
HOgasciiéa Upuxeaiiu KomoOUuHayuja pewiera Gpanyyckoi u Hemaukol upa-
6a, M36. cy0jeKiliu6HO-00jeKiliueHU Meiliog 3a yiliephusarve 6ucuHe HAKHAGe
Hemaitepujanne wiitieite.

Kmwyune peuu: ocuiyparwe 0g ayiioogiosopHocitiu, HeMalepujanta uinieia,
ypegba, cucitiemu HaKHAge HemalliepujanHe wiitieiile.
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I YBop

Omute je MO3HATO Jja je ayTOMOOW/I OIaBHO IIPECTao Aa OyJe CpefcTBO
3a 3a/I0BOJbEIbE HAjBUIINX JbYACKMX IPOXTeBa (CPEICTBO TYKCy3a) U IIOCTA0
HY>KHO CPEJICTBO 3a >KMBOT. JlaHac ce caBpeMeHM CBeT He OY1 MOTrao 3aMMC/IN-
T 6e3 MOTOpHUX Bo3wia. [IpuBpefe MHOTUX 3eMasba, 3aBMCE Off YCIEIIHOT
IpeBo3a JbYAN 1 pobe ca jemHOr MecTa Ha pyro. Y CBeTy y KojeM ce 6poj Mo-
TOPHUX BO3M/Ia TOMMKO MoBehao /ja CKOpo Ha CBAaKOT APYyror YoBeKa [0ja3n
IO je[IHO BO3MJIO, HEOIIXO[HO je OHeTH IpaBwIa 1 mpomuce Koju he ycrnern
7la TOMMpe JiBe CYIPOTCTaB/beHe TeXIbe, f1a Ce MOTOPHA BO3ma 6e3 BeMKIX
cMeTwM Kpehy 1 mpeBose myTHUKe 1 poby, U Ia ca Apyre CTpaHe HeTraTUBHYU
eKCTepHU eeKT ynoTpebe MOTOPHOT Bo3uaa OyAy CBeleHM Ha MUHUMYM.
Heratusuu excrepHM edeKTu ce Ipe cBera ofHoce Ha nmosehany moryhnoct
la ce MOTOPHUM BO3WIOM (360r 4yera ce oHo y BehmHu npasa ykpyudyjyhu un
Hallle CMaTpa OIIAaCHOM CTBapM), MPOy3poKyje TpeheM muiy mrrera. YipaBo
je mTeTa Koja MO)Ke HaCTaT! YIOTpeOOM MOTOPHOT BO3WIA, a KOja 3a CBOj
IpeaMeT ¥Ma HeKO HeMaTepujamHo JoOpo, mpenMer Hauler paga. CMaTpann
cMO 71a 61 6110 BeoMa KOPMCHO Jia ce oOpajie HeMaTepujalHe LITeTe Koje
MOTY HacTaTy IIpY yIoTpeby MOTOPHOT BO3W/IA, KAKO OU ce ca jeHe cTpaHe
TIOMOIJIO OHMM JIMI[MMA KOja IITETy IpeTpIle, jep BP0 4ecTo ce y MpaKcu
NIOCTaB/ba MNUTakbE LITA Ce TOfpasyMeBa MOJ, II0jMOM HeMaTepyjaaHe LITeTe
KOja je IIOKpMBEHA OCUTypameM, a ca Ipyre CTpaHe Kako 6m ce mopehemem
ca IOjelMHNM pellleyMa Ap>kaBa wiaHnna EY younne ogphene cmmunoctn
U pasyuke, Te yBene ofjpeheHe mpomeHe y Hallle IO3UTUBHO IIPaBO, Kako 6u
OBa M3y3eTHO 3HauyajHa MaTepuja, Oyuma mTo noTnyHuje ypehena un y ckia-
Iy ca HOMMHAHTHMM pellemyMa y npasy EY, cee umajyhu y Bupy ommry
TEeHJIeHIVIjy XapMOHM30Bamwa mpasa Perryonmke Cp6uje ca mpasom EV.

I Ilojam u pa3Boj ocurypama of ayTOOATOBOPHOCTH

Ocurypame o ayTOOATOBOPHOCTYU IpefCTaB/ba TAaKBY BPCTY VMO-
BIHCKOT' OCUTypama KOjOM Ce jefHO JIMIje — yroBapad OCUIypama obaBesyje
IIPyTOj YTOBOPHOj CTpaHM — OCuTypaBady ja Ivtaha oprosapajyhy HakHapmy
(mpemmjy ocurypama) 3a pu3MK Koju Ha cebe Ipey3yuMa OCUTypaBady, TOK ce
OCHrypaBad Kao Jpyra yroBopHa CTpaHa o0aBe3yje [a HAKHAJM LITETY KOjy
6u nperprmeno Tpehe nuie ako 61 ce OCTBApUO OCUTYpaHM CIy4aj, TO jecT
axo 6y u3 ynorpe6e MOTOPHOT BO3WJ/Ia HACTA/Ia LITETa 3a JIMIIA WU CTBApH ¥
00/IMKy: CMpTH, HapyllaBamwa 37paB/ba, VI YHUIITEHbA OFHOCHO omITehema
CTBapM Kao mocienuia caobpahajue Hesroge.
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Ocurypame of OATOBOPHOCTI Kao OONVK OCUTYpama y OKBUPY KOjer
Ce Ha/lla3s¥ U OCUTYDaIbe Of ayTOOATOBOPHOCTH, C€ MOYMIbe PasBUjaTU ca
pasBojeM Hayke u TexHonoruje. Hamme, myro je jemuuu ocHoB rpabancke
ofiroBopHOCTM 6mma Kpusuia. [la 6u mocrojama obaBe3a 3a IITETHUKA Ja
HITETY KOjy jé CBOjUM IIOCTYIIKOM IPOY3pOKOBAaO HAaKHaJy, IIpeMa Tpaju-
IIVIOHA/IHOM CXBaTamy rpabaHcke OATOBOPHOCTM OMIO je HEOIXOAHO fia je
WITETHUK KPUB 32 HACTanmy mTeTy. KpuBuia mreTHuKa je usjeqnadyaBana ca
06aBe3oM fla ce MTeTa HAKHAJM, TO jeCT ca OfroBopHomhy 3a HacTasy miTe-
Ty. IIpemMa 0BOM cxBaTamy CMaTpaHO je MOPA/JHO HEIOIYCTUBMM Jla CE OfirO-
BOPHOCT 3a IIPOY3POKOBAHY INTeTy Mpebany Ha HEKOT PYTor, Koju 61 Tako
yMecCTO ITeTHMKA 610 Jy>KaH fa mTeTy HakHaau.” OBaKBO CTAHOBUIITE Ce
OpaHWIO THMe Ja Pasio3N HPaBUYHOCTHU, AU M APYLUITBEHE CUTYPHOCTU He
I03BOJbABAjy fla Ce TepeT HaKHaJe IITeTe Ipebaly Ha pyrora, 0631poM aa
ce TMMe HEraTMBHO yTUYe Ha NaKiby OCUTYPaHMKA,” KOjU Ce€ TMMEe Ha HEeKU
Ha4MH IOCTIYe J]a Ce HeIayX/bBO MOHAIIA, jep he y cBakoM cimyyajy HeraTus-
HM epeKTU HeroBor NMoHallama HOTOAUTH HeKor ipyror. To cy 6umy rmaBHK
pasnosm Koju Cy UCTUIIAHU y IPUJIOT TOMe fia He Tpeba J03BONUTHU pas3Boj
OCHTYpama Off OATOBOPHOCTH, 003MPOM Jia Ce TMMe IOACTIYY IOjeVHIN Ha
HEMapPHO IOHAIIAE.

MebyTnm, xako ce Hayka modena yop3aHO pas3BMjaTH y APYTOj MONIO-
BUHM 19. BeKa, TaKo je 1 pacia norpebda ja ce aKleHaT Cca KPUBUIIe IITETHU-
Ka TIPeMeCTM Ha TIMTame OITOBOPHOCTM 3a mTeTy.! Hamme, 6poj mreTHMX
morabaja ce ce BumIe moBehaBao, a fa Mpy TOM YOBEK Kao MIEjHNU TBOpaAIl
MallfHa KOjUM Cy INTETe HacTajaje HMje 10 TPAJUIMOHATIHOM CXBaTamby
rpabaHcke ofroBOpHOCTM 61O OATOBOpaH 3a HACTATy IUTETY, 003MPOM Za
Hlje TIOCTOjaa KPUBUIIA,” K0 HEOIIXOJHM €/leMEHT OATOBOPHOCTH. Tume ce
IOLIIO y CUTYalMjy Ja OHa ,IIPaBUYHOCT Ha KOjy Cy ce IpUCTaIuIle Tpa-
AUIVIOHATHOT CXBaTama rpalaHcke offrOBOPHOCTU IO3MBajie KAO0 CHHOHVM
3a ofOpaHy CBOI' CXBaTama, HUje 3alITuheHa Ha HA4YMH HA KOjU Cy Ce OHIU
nosusamu. ITocTaBuiio ce nuTame Jja M je IpaBUYHO HEKOM IIPOY3POKOBATH
IITETY, @ OHJjA Ta OCTaBUTHU 0Oe3 HaKHaJe ca MO3MBOM Ha TO JIa YOBEK Huje
CaBplIeH, Te Ja ce paiy pasBoja APYIITBA Kao LieJIMHE MOpPajy HeKe JpyLIT-
BEHO KOPVCHE JIe/IaTHOCTY ,MICTPIIETH ;, A OMI0 TO U Ha YIITPO yMamema
Heulje VHAVBYUIyaIHe UIMOBIHE.

1 IIpeppar Ilynejuh, Ocuiypare og ipaharcke 0giosopHOCiHiU, TOKTOPCKA AMCEPTALN]a,
beorpag, 1964, ctp. 3.

2 II. Uynejuh, Has. geno, ctp. 3.
I1. llynejuh, Has. geno, ctp. 8-10.

4 R. E. Keeton, A. I. Widiss, Insurance Law: A Guide to Fundamental Principles, Legal
Doctrines and Commercial Practices, West Publishing Co, 1988, ctp. 407-409.

5 I1. llynejuh, Has. geno, cTp. 6.
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I[Tomro je 6umo ounrnegHo fa ce Mopa Hahu cpepuua mameby mo-
Tpebe ma HacTane mTeTe Oyny HamokHabeHe M moTpebe fa ce APYIITBO
pasBuja 6e3 60jasHu ma he Hampemak 6uTm ycrmopeH 36or ,crpaxa“ ma he
Hedyja ersucCTeHIuja OUTKM yrpokeHa TuMe ITO Hehe MMaTM HOBOBHO
CpeficTaBa Ja NMPOY3POKOBaHY INTETy HaJOKHAAM, Te fia he 36or Tor crpaxa
IpecTaT Ja KOPUCHY JIeNTaTHOCT 00aB/ba, CpeAyHa je HaheHa y HOBOM MH-
CTUTYT, MHCTUTYTY OCUTYpamba Off OfTOBOPHOCTH. Pellleme ce cacTojaio y
TOMe Ja Ce PM3MLM Yy IOjedMHMM HajBaXHMjuUM cdepama JbY[CKOT >KMBOTA
ycounjamusyjy® Cormjanusanuja pusnxa je mogpasymesana mmpe ydenthe
Ip>KaBe y OpraHM3alujyu IOjefnHuX obmKa ocurypama. OHa ce cacrtojana
y dopmupamy mmro je moryhe Behe 3ajeguuiie pusnka, koja 6u obyxsarana
o je Moryhe Behu 6poj ocurypanuka, Tako fa M3HOCHU IIpeM1ja OCUTyparba
Oyzy 3aHeMap/bUBH Y OHOCY Ha KOPUCT Koja Ou ce ocurypameM gobuia. Jep
y 1360py fia ce peuyMo ofpekHeMo Kopuinhema ayTomobmia 36or crpaxa
na hemo HekoM Ipoy3pokoBaTH LITETY, Te fa HeheMo OuTH y cramy ma Ty
IITeTy HaJOKHafuMO Wiy Iiahama 3aHeMap/bMBUX U3HOCA IIpeMuja Koju he
Ty IITETy MOKPUTU aKo Ji0 e fobe, a Hama omoryhutn ma 6e3 crpaxa Ko-
PUCTUMO BO3WIIO, YBeK hemo mzabparu oBy apyry onuujy. Ha oBaj HaunH je
y IIpBMU IUIaH CTaB/beHa 3alITUTHA QYHKIMja OCUTYpamba Of OTOBOPHOCTH,
0631poM Jja ce BbUMe IITUTE KaKO MHTepecH OCUTypaHMKa (Koju ce ocnobaba
o6aBese Ja HaKHaJM IITETY KOja je IerOBOM PajiIlbOM HACTa/a), TAKO U VIH-
Tepecn omTehenor muma xome he curypro mrera 6ury HagokHabhena. Tako
je ocurypame of OfrOBOPHOCTH M Ca IbJIMe IoceOaH 00K OBOT OCUTYpamba,
ocUTypame off ayTOOITOBOPHOCTH, y3 ydeinhe pykaBe,’ TOCTaNo He3a06M-
JIa3HM JIe0 CKOPO CBMX MOJIEPHNUX IPABHMX CHCTEMA.

Ocurypame 0 ayTOOATOBOPHOCTM je Y IOYeTKy CBOT HAacTaH-
Ka 610 mobpoBoBHM OOMMK ocurypama. Hamme Huje mocrojama obGabesa
3aK/byuNBaIba yroBopa, Beh je yroBop Morao Ha OCHOBY CI0OOJHO M3paskKeHe
BOJ/bE 3aK/BYUYNTH CBAKO JIMIIE KOje je MMaJIO MHTepec fla Ha Taj Ha4yMH 3aIlTH-
T cebe of pusmka rpahaHcke OfrOBOPHOCTM 3a LITETY KOja 611 Moria 6utu
HaHeTa TpeheM /iy a y Besnu je ca yborpebom MoTopHor Bosuna. Kako je ce
pasBujala ayTo-MHAYCTpHUja U KaKo je 6poj caobpahajHux Hesroza mocTajao
ce Behu Tako ce u jaBpana morpeba ma ce mpolmmpy Kpyr nuna koju he
uMaty 06aBesy 3aK/byulMBama jeJIHOT OBAaKBOT yrosopa. Hamme pmpymrse-
Ha 3ajeHMI]A je TIOCTa/la 3aMHTEPecoBaHa 3a OBaj OONMK OCUIypama, Te CY
YIOPEJHO NpPAaBHO IIOCMAaTPaHO MHOTM 3aKOHOJABIV yBEIM OCUTypame Off

I1. llynejuh, Has. geno, cTp. 11.

JIp>xaBa je CBOjUM 3aKOHVMMa U IPYTMM HPOIVCHMA YYMHMIA Ia OBY OO/IMIY OCUTypatba
6yny obaBe3nu 3a oppeheHe Kareropmje nmija, Te fja ce HEKe JIENAaTHOCTU HE MOTY
obap/paTy (HIIp. afiBOKATH, HOTAPM...) WINM [IaK MOTOpPHA BO3W/IA KOPUCTUTHU a Jia HMuje
3aK/bydeH OiroBapajyhu yroBop o ocurypamy.
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ayTOOATOBOPHOCTM Kao BUJL 00aBe3HOI OCUIypama. 1ako je y CKaH[MHaB-
CKMM 3eM/baMa, OCUTYpambe Off ayTOOATOBOPHOCTH YBeleHO Kao 0OIMK 06a-
Be3HOT Ocurypama jou npe Jpyror ceerckor para (y Janckoj 1920, ®uHCKO]
1925, Hopsenikoj 1926, Illsenckoj n Ayctpuju 1929, B. bpurtanumju 1930,
IITBajiapckoj 1932, Hemauxoj 1939). ITocne [Ipyror cBeTcKor pata 06aBesHO
OCHUTYpam-€ Off ay TOOATOBOPHOCTH jaB/ba C€ U y IPYTUM €BPOIICKUM 3eM/baMa
(amp. y IMomckoj 1951, Benrnju 1956, ®paniyckoj 1958, YexocnmoBadkoj
1964).% 1lwm xoju ce xemeo moctuhu ysobemem o6aBesHOT ocCHTypama
610 je ma ce o6e3beny mTo je Moryhe mmpa samTuTa MMIMMa Koja 6u 6ua
omrrehena y6orpe6oM MOTOpHOT Bo3wIa. TuMe 0OBO OCUTypatbe TyOU IPBO-
OUTHY CBPXY KOjy je MMaslo, a TO je 3alITUTa OCUIypaHMKa of rpabaHcke ofi-
TOBOPHOCTH, ¥ CBe BMINEe IIPEACTaB/ba OOMNK OCUTypama KOjy MMa 33 IMb
ma omreheHrm /muiyMa o6e3beny JOJATHY 3alITUTY, Tako To he ymecto
jemHOT Ty>KHUKA — IITeTHMKA, omTeheHo nmuIje JOOMTH joII jefHOT Ay KHMKA
KOj! je COMMAAPHO OATOBOPAH 3a IPOY3POKOBaHY IUTETY M KOji je IO Ipa-
BTy MHOTO COJIBEHTHUjM OJ LITETHNKA, T€ TAKO IIpefiCTaB/ba HEKM OOMUK
rapaHuuje fa he mrere koje cy HacTase ynorpe60M MOTOPHOT BO3WJIA 3aNC-
Ta U OUTK IOKPUBEHE.

Tpenn na ce ocurypame ofj ay TOOATOBOPHOCTH jaB/ba Kao 0O/MuK oba-
BE3HOT OCHUTypama je mpuxsaheH 1 Off CTpaHe HalleT 3aKOHOZIAaBLA. Y HAIIOj
TEOPUjU U IIPaKCU y MPaBy OCUTyparba JyTO je I0CTOjaJlo MUL/bEE [a He
6u Tpebano y Halll CHCTeM YBOIMTM OBaKaB OOIMK OCUTypama 0063MpoM fJa
Ou ce TMMe MOCTUIa0 KOHTpa edeKaT Ha IUTaHy TYpU3Ma, jep ce CMaTpajo
ma 6u To ymamuio 6poj pyau Koju 6u nocehusao Tagaumy Jyrocnasujy, To
jecT ma O6u TYpHUCTM yMeCTO IpPeKO Hallle 3eM/be VIV Y HAIly 3eM/by TPaXKu-
IV aJITepHATHBHE ITyTeBe IIPEKO 3eMasba I7ie OBAKaB OO/MMK OCUTypamba Hije
obaBesaH, Te OM TO MOITIO MMAaTy HeTaTMBHU edeKaT Ha eKOHOMM)Y 3eM/be
Koja je 6una y dasu paspoja. Mehytnm, Bemkn 6poj mrera Koje cy norabane
momahe mpkaB/baHe, a Koje Cy Oule mpudnmbeHe Off CTpaHe BO3MIA CTpaHe
perucrpanyje, Te Teukohe ca Kojuma cy ce cyouyaBamu rpabanm ga 6u Te
IITeTe HAIUIATV/IV Off CTPAHUX OCUTYpaBaya, MMaji Cy 3a MOC/IEANIY a OBaj
00MMK ocuryparma MocTaHe 00aBe3aH M y HAIIOj 3eM/bM M TO JIOHOIIEHEM
3akoHa 0 ocurypamwy umosuHe u uma.’ Off pacmaza Jyrocnasuje Ha 06a-
BE3HO OCUTyDambe Of] ayTOOAroBOpHOCTY npuMeruBanyu ¢y 3OVJI us 1990.
u 30MJI u3 1996. cBe [0 MOHOLIEHA ITOCEOHOT 3aKOHA, 3aKOHA 0 06aBE3HOM
OCUTYpamby y cao6pahajy,10 KOjUM je 110 IIpBM IIYT OBa MaTepuja pasTpaHM-

Jacna Ilak, Ilpaso ocuiyparwa, Yausepsurer Cunrugynym, beorpan, 2011, cTp. 247.

3akoH o ocurypamwy uMosyHe U mna (Cayxbenu nuciti CPPJ, 6p. 24/76; y fambeM Tek-
cry: 30M).

10 3akoH 0 o6aBe3HOM ocurypamy y caobpahajy (Caymbenu inacnux PC, 6p. 51/2009; y
mapeM TekcTy: 300C).
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JyeHa Off CTaTyCHOT fiena Koju je mocseheH ocurypasajyhum oprannsanujama,
Te je OBa MaTepuja [0 IPBM YT KOJ, HAC ypeleHa Ha jeAMHCTBEH HAYMH, I10-
CeOHMM 3aKOHOM.

III ITojam HemMaTepujaiHe MITETE

[MIteta ce Moxe fHeduHMCATH KAO CBAKa IITETHA pajitba KOjOM je Ipo-
y3pOKOBaHa IOBpefia HeKOr 3aimTuheHor cy6jeKTMBHOr IIpaBa WM IIPABHO
samruhenor unTepeca.'! Tloj mTeTHOM pajikbOM Ce TOTpPasyMeBa JbYACKMU
IOCTYTIaK KojuM ce onpeheHom muiy — omrehennky Hanocu mrera. Jbypcka
panma ce MO)XKe MCIIO/bUTM KAo aKTMBHO IOCTYIAme CYIPOTHO HEKOj 3a-
OpaHU HAaMETHYTOj IPaBHMM IPONUCOM (COMmissio) VIV TaK IaCUBHO
HpOIyIITame Jja Ce HEeIllITO YYMHYU LITO IPaBo Hanmaxe (ommissio). Tako, Ha
npuMep, IPONyIITameM, IITeTa MOXKe Ia HacTaHe, KaJla OpraHM3anmja saay-
KeHa 3a ofpKaBame caobpahajHnija mpomycTu fa mpenysme pajme Koje je
Owma y>KHa Ipefy3eTH ma ycef KI13aBor KOMoBO3a MIN MAK CHeTa HacTaHe
mTeTa 3a ofpebheno mmue. YopegHo npaBHO mocMarpaHo rpahaHcku 3ako-
HI Hajuyemrhe He cajipke mojam mTeTe, Beh camo meduuunry sabpameHOCT
TaKBOT IOHamrawma. CIMYHO NOCTYNa M HAll 3aKOHOAABal] KOju He [iaje
mebuHMLMjy mTeTe Beh caMo jefHOM yOIIITeHOM Ofipe6oM y 3aKOHY 0 06-
JIMTAIYIOHNM OHOCUMA - 3a0pamyje pajilbe KOjiMa ce PyTOM MOXKe IIPO3po-
KOBATH IITeTa, Te 0OaBe3yje IITETHUKA [a LITETy HaJOKHAU /MLy KOMe je
IITeTa MpOoy3poKoBaHa — omreheHuky. VsyseTak y ToM CMUCITY IIpeCcTaB/ba
aycTpujcku Omumy rpabaHCKM 3aKOHMK KOjM IOJ|, IITETOM IOfipasyMeBa:
»CBaKI yng6, IPUYNIbEH HEKOM Y HbeTr0BOj IMOBVHM, IIPAaBIMa UM HeTOBOj

«

JINMYHOCTN .

Kapia roBopumo o Bpcrama mrete, 300 mpegsuba ma je: ,IlItera
yMameme Heulje MMoBMHe (00MYHa IITeTa) U CIIpedaBambe beHor noBeharma
(M3MaKkIa KOPUCT), Ka0 1 HAHOILIEHE APyroMe (GpU3MYKOT WIM HCUXUYKOT
6oma mnu crpaxa (HemaTepujanHa mTeTa). JJakie MOXXeMO 3aK/bY4nUTH Aa
Halll 3aKOHOZIaBal] [T03Haje [JBe BpCTe IITETa: MaTepUjaJHy M HEMAaTepUjaaHy
IITETY.

CnmyHO Kao 1 y HallleM NpaBy U y npaBy EBpoIicke yHUje ce Kpo3 gu-
peKTUBe TIOKPMBAjy KaKo LITeTe Ha IMILMMa TaKO U HITeTe Ha CTBapuMa Koje

11  3gppasko Ilerposuh, Bragumup Yonosuh, Harama Mpsuh Ilerposuh, O6asesto ocu-
iypawe y caobpahajy u Haknaga witieitie, Cnyx6eHu rmacHuk Peny6muke Cp6uje, beo-
rpap, 2010, cTp. 195.

12 3axoH o obiuranyonuM opHocuma (Cryxcoenu nucii CPPJ, 6p. 29/78, 39/85, 45/89 u
57/89 u Cnyscbenu nucit CPJ, 6p. 31/93; y mabem Tekcty 300), un. 16 n 154 300.

13 IIpema: Muxajno Crynap (yp.), 360pHux ipaharckux 3akonuxa citiape Jyiocnasuje, Turto-
rpap, 1960, cTp. 471.

14 300, u. 155.
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cy HacTane ynorpe6om MoTopHOT Bosuna. Jlonomemem IIpse mupekruse,'”

Ome cy IOKpMBeHe caMoO IITeTe Koje Ccy omreheHa numa mperprena Ha
CBOjUM JIMYHUM [OOpMMa, JOK je CBAaKOj 3eM/bM OCTAaB/bEHO JUCKPEIVIOHO
IpaBo Jla caMa OfIyun fia /i1 he o6aBe3HNM OCUTypameM Off ayTOOATOBOP-
HOCTM 6TV TIOKpMBeHe M INTeTe Ha vIMa.'® OBakKBO pellere ce TIpaB-
falo TMMe Ja 06aBe3HO ocurypame Tpeba Jja IOKpuje LiTeTe Koje Cy BUIIe
norahane omrehena nuia, a To Cy cBakaxo IITeTe yC/Iel CMPTH, HOBPeJie Tema
WIN 3[paBjba, Te Ja ce IITeTe Ha CaMOM MOTOPHOM BO3WJIY U JpyTe IITeTe Ha
CTBapuMa MOTY IOKPUTH U3 TOOPOBOBHOT OcUrypama. MehyTum mpakca je
MIOKa3a/Ia []a OBAKBO PelIebe IPY>Ka HefOBO/bHY IMOBMHCKY 3aIUTUTY U OCH-
rypanuiuma u omrrehennm miuma, 063upom zia je Maau 6poj FoO6pOBO/BHO
3aK/byYEHMX YTOBOpA O OCUTYpPamy KOju OM IIOKPU/IN U IITeTe Ha CTBApUMa,
a KaKko IO IpaBWIy OBe IITeTe HACTajy y MCTOM IUTeTHOM jporabajy, To je
Jpyrom pupekTuBOM ' IOKpMBEHa ¥ INTeTa Ha AMIMMA U IITETa Ha CTBa-
pMMa, Te je TMMe UCK/by4eHa MOTYRHOCT pas3IM4YUTOr IPaBHOT Pery/Iicama
OBOI' BeOMa 3HAYajHOT MUTamba, 003MpoM Aa [Jupektusa 6e3yCcIOBHO YBOAU
obape3y nmokpuha u jefHe u ipyre ImITeTe 3a CBe ApXKaBe WwiaHuIe EBporcke
yuuje. Kao mro hemo BupieTn y fa/beM feny pajia, M Halll 3aKOHOZaBall je
CTa0 Ha CTAaHOBMIITE Jja Ce IOJjeJHAKO MOPAjy BPEJHOBATU M MMOBUHCKE
U HEMMOBMHCKe ILITeTe, Te /ia je y TOM CMMCIY Hallle IIPaBo y HOTIYHOCTU
XapMOHM30BaHO ca MpaBoM EBporicke yHuje.

Ilop HemaTepmjaTHOM IITETOM ce IOApPasyMeBa LITeTa KOja HacTaje
HOBpefioM Cy0jeKTMBHIX, HEMMOBMHCKMX IIpaBa M MHTEpeca JIMYHOCTI.
Y Teopuju ce TojaM HeMaTepujajlHe IITETe fiaje YECTO M HETATUBHO,'® Ta
ce TOJ, HeMaTepyjaTHOM LITETOM IOfipasyMeBa CBaKM TyOMTaK KOju ce He
MOJKe HPUIINCATH VIMOBMHY, IpUXofuMa wim 3apagu omreheHe oco6e. To
je 1mITeTa KOja ce joll HasuBa ¥ MOPATHOM, 3a KOjy Ce Y YIOpEeIHOM IIpa-
By kopucre cregehu sajeguuuky mspasu: immaterielle Nachteil, dommage

immateriel, non-pecuniary loss,"”® Tie oBU TI0jMOBM TOKpWBajy HU3 06MMKa

15 Directive du Conseil du 24 april 1972 concernant le rapprochement des législations des
Etats members rélative a lassurance de la responsabilité civile résultant de la circulation
des véhicules automoteurs, et au contréle de obligation d'assurer cette responsabilité, O L.
103 op 2. maja 1972..

16  J. Ilax, nas. geno, cTp. 108.

17 Deuxiéme Directive du Conseil du 30 décembre 1983 concernant le rapprochement des
législations des Etats members rélative a I'assurance de la responsabilité civile résultant de
la circulation des véhicules automoteurs, OJ L. 8 ox 11. janyapa 1984. roguHe, 4. 1 cT. 1
JupexTuse.

18 Mapjan hypxouh, ,O6miIy HeMaTepujamHe IITeTe ¥ KpUTepuju 3a ofpehuBame Ha-
kHage", y: IIpuspega u tipaso ocuiyparea y wpan3uyuju, Ypyskeme 3a IPaBo OCUTYpamba
Cp6uje u LipHe Tope, [Tanuh, 2004, ctp. 128.

19 M. Rypkosuh, Has. geno, ctp. 128.
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HITEeTa, Kao WTO Cy ¢pusuuky 6onosu — physical bodily injury, ncuxuaxn 60-
noBU — injury to mental health, 3ab6puHyTOCT — anxiety ¥ ICUXWYKM CTPeC —
mental distress,?® a mopy KOjOM Ce jOIlI [TofipasyMeBa U IOBpefa INYHKX IIpaBa
YOBeKa, yMamere KUBOTHE CIOCOGHOCTH, TOBPE/Ia TICXe YoBeka, uti.>! To
je obnuk mTere Koju ce omreheHnM nMuIMa HajokHahUBao joIl y puMCKOM
npaBy. Tako y cTapoM pMMCKOM LMBIJIHOM IIpaBy Haaa3uMO HOKase Aa je
IIOCTOja/Ia 3aIUTUTA IIpaBa Ha >KMBOT ¥ TeJleCHU MHTerputeT. Tako ce y 3a-
xonuKy XII Tabmuia rosopu o delictu iniuria,?? oy Kojum ce TogpasyMeBa
cBaka nospefia Tybux MarepujanHux 1 MMuHKX npasa. HapaBHo ocTaje npu-
Mez6a fla cBpxa HaKHaje IuTeTe Huje Omma camo rpahanckonpasHa, Beh je
MMajla M Ka3HeH!U 3Hauaj, Te I[Wb Huje 6uo camo fia ce omrehenn mosene y
OHO CTame y KojeM je 61O Ipe Hero IITO je mTeTa HacTymuma,>> Beh u fa
ce IITeTHMK Ka3HM 3a IIOHAIame Koje je 6110 3abpameHo, MTO CBAKaKo He
yMamyje casHame fa ¢y Pum/baHy Omiy Ha M3Y3eTHO BMCOKOM HVBOY U Y
chepu ofIITeTHOT ITpaBa, 063MPOM fia je Tpehalo JoCTa BpeMeHa MOCIe HBUX
lla ce M3BplIe IpBe KoaMuKaluje HeMaTepyjajHe LITETe U Jla Ce JOHECY
TIpBe CyJICKe OJITyKe ca TO3MBOM Ha 0Baj o6mK mtete.”*

OBaj 06nMK IITeTe MO3Haje M Halle MO3UTUBHO IPaBO, IIa Ce TaKO Y
300% npepBuba obaBesa HakHafe LITeTe 3a:

¢dusnuxe 601m0Be;

- AyueBHe 60I0Be 300T YMambemba )XMBOTHE aKTUBHOCTI;

- AyleBHe 60I0Be 300T HAPY>KEHOCTH;

- HmylieBHe 60I0Be 300T CMPTH OMVICKOT INIa;

- pylieBHe 00I0Be 300r HApPOYMTO TEIIKOI MHBAIUAUTETA OIVICKOT
nIa;

- IpeTPIUbeHN CTpaXx.

Jlakne, mpemMa HalleM 3aKOHOJABIy HeMaTepMjajHa IUTeTa je Iope-
Mehaj mcuxmdke paBHOTexe omreheHOI, Koju je M3a3BaH CyOjeKTMBHUM
TpI/berheM 300T HaHOIIeHka GU3MYKOr OO0/, ICUXMYKOT OOMa MM CTpaxa,
r7ie ICUXWYKM 6O/IOBY MOTY OUTU y3pOKOBAHM CMambermheM XMBOTHE aKTHB-

20 M. Rypkosuh, Has. geno, cTp. 128.

21 Bopuc Maposuh, Mehynapogru wwipanciopiti, widequyuja, ocuiypare u peocuiypatrve,
Beorpag, 1991, ctp. 311-312.

22 M. Rypkosuh, Has. geno, cTp. 129.

23 Illro mpepcraB/ba OCHOBY MOJEPHOT OfIITETHOT IIPaBa, M M3pakaBa Cce KPO3 HAyesno
pecturyuuje.

24 TIlpse xopuduKalyje HeMaTepyjaaHe WTeTe Cy U3BpLIeHe y 18. Beky y Cackoj u Ayctpuju,
a7 Cy IpBe HaKHaJIe YMCTO HEMATepMja/iHe IITeTe CyTOBY JOCYAMIN TeK y 19. Bexy. Ha-
BefeHo npema: M. "Rypkosuh, Has. geno, cTp. 129.

25 300, un. 200, 201 n 203.
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HOCTM, Hapy»eHolhy, HOBpefoM yI/Iefia, 4acTy, c100ofie, IpaBa IMYHOCTH,
cmphy 6/1mcKor nuIfa, Kao ¥ TeUIKVM MHBATUJUTETOM OpadHOr Apyra, Aelle
U pOIUTEDA.

IV Haunnau HaKHafe HeMaTepujaaHe LITeTe

1. Yommre

Kako cmo Beh mcrakmy, HeMaTepujaaHa IITeTa je y CYIITUHM HOBPesa
Cy0jeKTMBHMX-HEVIMOBMHCKMX TIpaBa M MHTepeca HeKe ocobe. 3a my je Ka-
pakTepucTI4HO fia je omrehenn oceha xao mrery, mpempaa oHa He roraba He-
IIOCPEIHO IeroBy MMOBUHY. [lakje, HeMaTepMjaaHa LITeTa ce He MONPaB/ba,
Beh ce 3a wy faje oppebhena catucdaxiyja, koja Tpeba ma oumrreheHom nuiy
IPY>X!U 3a/I0BOJbelbe 300T I'yOUTKa KOjU je HACTA0 Ha HeroBOM JIMYHOM JIO-
opy. IllTera koja ce omreheHom mokpuBa, ce HafokHalyje Ha MHAMpPEKTAaH
M HecaBpIIEeH Ha4yMH, I7ie 3a M3HOC HakHafle omrteheHn Mo)ke mpmbaBUTH
HEKO o6po Koje he 3aMeHMTN OHO Koje je HeloIpaB/bIBO, M3TyO/beHO VN
omrreheno. ITpo6nem koju ce ca TOM HaKHAIOM jaB/ba y IPAKCH je LITO He
HIOCTOjU jeBHOCTaBHaA ,dopMmyna“ oppehuBama Te HakHafle, Kao IITO je pe-
IIVIMO C/Ty4aj KOJ MaTepyjajiHe LITeTe, IJje YBeK 3a omTeheHy cTBap mocToju
TP)KMIIIHA, HOBOHA0aB/beHa, BPEJHOCT M3BpIIEHe IIONPaBKe MM HeKa Jipyra
BPEHOCT, KOja je 00jeKTMBHO yTBpAWBa ¥ Ipolemusa. Vnak, ymopenHo-
IpaBHO Ce Pa3lMKyjy ABa cucreMa ofpebuBama HakHajie HeMaTepujaiHe
mrere.”” IIpBu je T3B. ancTpakTHa WM 06jeKTVBHA METOJa, KOja y3UMa y
0631p IpoceK, yOOU4ajHOCTH CIMYHYX C/TydajeBa, I7je ce CBU CTy4ajeBy UCTe
WIN CIMYHE BPCTE MM MICTUX MM CIMYHUX OKOJIHOCTH, YOIIITABajy, IITO
10 IpPaBUIY BOAM 3aKOHCKOj KlacMMKAIMjy MOBpefia ¥ HAKHAJA 3a JCTe
(o je pemreme Koje ImpuxBaTajy Ha mpumep benrmja m Vranmja, n koje
npuxsara y MoauMpUKOBaHOM OOMMKY ¥ HAIll 3aKOHOflaBall — 063MpoM [ia,
Kako heMo BueTM y oBMM 3em/baMa CyJi HUje MMIIEPATMBHO BE€3aH OBMM
knacudukanujama, Beh je crmobonaH, 3a pasnuky of pellema npepnsubeHor
HAIIMM IpaBoM, Aa Bofiehy ce HaBefileHOM KIacuUKaIMjoM Ofipesyt MpaBud-
HY HOBYaHY HaKHaJy, CBe UMajyhu y BUIY OKOTHOCTM KOHKPETHOT CIy4aja).

JIpyru je T3B. KOHKpeTHA W CYOjeKTMBHA METOJIA, KOja y3uMa y 0031p
CBe OKOJHOCTY KOHKPETHOT CITy4aja, Ife ce yTBphyjy cBe creunpuynoctn

26 3a peduHMIMje HeMaTepMja/He IITETE Y HALeM M YIIOPENHOM IIpaBy BUAETU: 3LpaBKO
Ierposuh, Ocuiyparwe moitiopHux 603una u HakHaga wiilieilie u3 caobpahajue Hesioge,
Hupo ,,3agpyrap®, Capajeso, 1986, ctp. 10-15.

27  Mapjan Rypkosuh, ,,O6muiy HemaTepujaiHe LITeTe M KpUTepUju 3a ofpehusame Ha-
kHaze", IIpuspega u fipaso ocuiyparea y Wpan3uyuju, YEpy>keme 3a IPaBoO OCUTYypamba
Cp6uje u LlpHe Tope, 360punk pagosa, [Tanuh, 2004, ctp. 135.
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CTyu4aja, 1 I7ie Ce IITeTa Oliembyje in concreto, Ha TeMe/by CBUX U3BENEHMX JIO-
kasa. OBaj cucreMm je nmpuxsahen, nsmeby ocramor y Hemaukoj u Aycrpujm.

2. Pememe Koje npeasuha cprcko NoO3UTUBHO NPaBO

JoHomemem 3akoHa 0 06aBe3HOM ocurypamwy y caobpahajy, Cpouja
ce CBpPCTa/la y pef 3eMaba y KOjuUMa Ce Ha jeAMHCTBEH HAUMH peryjmiie
MaTepyja OCUIypama Of ayToOAroBopHOCTM. OBMM 3akOHOM ce m3Mmeby
OCTaJIoOT perymuile 1 MUTalbe HAKHajle IITeTe Ha TUIMMa,” re ce mpeasuba
fla [PYLITBO 3a OCUTypalbe HOBYAHY HAKHAJy IITeTa Ha IMLIMMa yTBpDhyje
IPYMEHOM IIPOIMCAHMX KPUTEepMjyMa 3a HaKHafy Te LiTeTe, Te fa Brama
OmyKe TIPOIINICYje HAYMH U KpUTepujyMe 3a yTBphuBare MatepujaiHe IiTe-
Te U HAa4MH ¥ KpUTepyjyMe 3a yTBphuBame HeMarepujaiHe LITETe, 3aBYCHO
Off TeXVHE Te/leCHe TIOBpPeJie MIV HapyLIEHOT 3[paBjba, OFHOCHO Off CTeleHa
IeMMIYHE OHECIIOCOO/bEHOCT 3a Paji, Kao M KPYT JMIja KOja MMajy MpaBo
Ha HAaKHAJy ¥ MaKCUMAaIHM V3HOC HaKHaJe 3a IpeTpIUbeHe 00loBe ycier
CMPTH WM TEIIKOT MHBAIMAUTETA HEKOT /TUIIA.

Brnapma Peny6nuke Cp6uje je Ha ocHOBY oBnmamthena u3 4t 26 ct. 2
300C-a n un. 43 ct. 1 3akona o Bmamu, gonema mama 13.5.2010. ropuue
Ypenby o HakHagu IITeTe Ha MUIMMA,> objaBbeHa je y Cryk6eHoM rac-
HUKY Peny6rmuke Cp6uje 6p. 34/2010 u cTynmia je Ha CHary ocMor JiaHa Of
IaHa objaB/buBama. Ypenba ce cactoju ce u3 18 uraHoBa.

Ynanom 1 Ypenbe ce meduHnIie meH IpeaMeT perylucama, Ia ce y
mweMy npensuba fa ce Ypembom 6mmke ypebyje HaumH u Kputepujymm 3a
yTBphuBame MaTepujasHe IITeTe M HAUMH M KPUTEPUjyMH 3a yTBphuBame
HeMaTepljajIHe IIITeTe, 3aBYICHO Off TeKIHE Te/IeCHe IIOBPeJie MIN HapyIIeHOT
3/IpaBJba, OJTHOCHO Off CTeIleHa JIeTMMIUYHe OHECIIOCOO/beHOCTH 3a Pajl, Kao 1
KpYT JIMIIa KOja MMajy TIpaBo Ha HaKHAJy M MaKCHMaHU M3HOC HaKHaje 3a
IpeTpIUbeHe 60I0Be yC/Iel CMPTHU WM TEUIKOT MHBA/IMANTETA HEKOT JINIIA.

Ynanom 2 ce oppebyje ocHOB 3a HOBUaHy HakHafy, Ia ce mpegsuba
la je OCHOB 3a HOBYAHY HAaKHAJ/ly 3a MaTepujajHy ¥ HeMaTepujajHy IITe-
Ty IIOCTOjarbe IIOBpefle TENIeCHOT MHTEeIPUTeTa HEKOI /NI, M3PaXKEeHO
y KOHTy3MjaMa M Hariledely HeKOT Jena Tena, omrehewmy mmm ryoutky
HOjefiIHNX [Ie/IOBA TeJla, TPAjHOM Hapyllewy 3[paB/ba VI CMPTH JIUILA.

Op 9. 3 3aK/BY4HO ca Wi. 9 lepMHNMIIe Ce TI0jaM MaTepyjajHe IITeTe,
Te ce nmpefBubajy KpuTepujymu 3a MpoLieHy BUCKHE LITeTe Koje Tpeba mpu-
MEHUTH MIPUIMKOM JOHOIIEeHa OfTyKe KOJIMKY IITeTy Tpeba HaJOKHAIUTH.

28 300, u. 26.

29  VYpenba o HakHagy mTere Ha muimMa (Cryswbenu inachux PC, 6p. 34/2010; y nabeM Tek-
cty Ypenba).
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Op un. 10 3ax/pydHO ca Wi 16 ce meduHuIIe mojaM HeMarepujanHe
IITeTe, BpCTe HeMaTepyjajiHe IITeTe, Te Ce 3a CBaKy 0O/INK ITeTe npensubajy
MaKCUMa/IHVY U3HOCK KOjyi MOTy OMTM [OCyDeHV He3aBMCHO Of KOHKpEeTHe
cutyarmje. >

YnanoMm 17 ce mpepBuba fja ce BUCMHA HaKHaje 3a IPETPIUBEHY
HeMaTepujaaHy ITeTy oOpadyHaBa y IMHAPCKOj IPOTUBBPENHOCTM IIO
cpenmweM Kypcy Haponne 6anke Cpbuje Ha JaH UCITaTe HaKHaJle IITETe.

Ynanom 18 ce npensuba ma Ypenba cTyma Ha cHary ocMor jaHa of
maHa o6jaBpuBama y Cryx6eHoM rmacHuKy Pemry6mmke Cp6uje.

Jake, cymapHOM aHamm3oM Ypenbe MOXKeMO 3aK/bYUUTH Jja je Ipefi-
MeT IEHOT perynncama MaTepMjalHa M HeMaTepyjajHa IITeTa Koja MOXe
HACTaTM yIOTPeOOM MOTOPHOT BO3WJIA, ia ce Ae(VHMIIY yC/IOBY 32 HaKHa-
Iy OBe LITeTe ¥ CBAaKM Off 00/IMKa IITeTe IOje;MHAvYHO, Te [ja ce IpefBubajy
KOJ], HeMaTepyjajiHe LITeTe MAaKCHMMAa/IHU M3HOCU KOjU ceé MOTY JOCYIOUTH 33
IpETPIUbEHY IITETY.

3. Mecto Ypenbe y cucTeMy NpaBHUX aKaTa

ITo3aKOHCKY aKTy IPeACTaB/bajy MoceOHy KaTeropHujy OILITUX aKaTa
PasIMYMUTUX II0 HA3UBY, JTOHOCMOLMMA M NpaBHOj npupopau. To cy ommrn
TIpaBHY aKTVU HIKe TIPaBHE CHare off 3akoHa.”! [IpaBHa CHara TojpasyMesa
Mepy yTHIIaja KOjy jeflaH IPaBHM aKT MMa Ha JpyTe aKTe. Y TOM CMUCTY, aKT
HIDKe ITpaBHe CHare Mopa ja Oyfe carjacaH ca aKTOM BMIIe IIpaBHe CHare,
Kao IITO CBM 3aKOHM U [IPYTM OIIITY IIPaBHM aKTU JAOHeTH y Permy6mmim
Cp6uju Mmopajy 6utu carmacHu ca YcraBom Perry6nuke Cpbuje, Tako 1 CBU
HIOJI3aKOHCKM aKTV MOpajy OMTM y CKIafly ca 3aKOHOM (Xmjepapxuja u3Bopa
npaBa).

[To3akoHCKM aKT MOTy 6UTH:

- Ypenbe,

- Opnyxe,

- IlpaBumHnum,

30 Tako ce Ha mpuMep 4. 15 cT. 3 Ypenbe mpensubajy MakcuManHy USHOCH 3a IIPETPIUbeHe
myieBHe 60/I0Be 360r cMpTH 6/MCKOT A y cnefehum nsHocuma: 1. 3a cnydaj cMpTi
CYIpy>XXHUKa WM BaHOpadHOr mapTHepa maHoc of 5.000,00 eBpa, 2. 3a caydaj cMpTi
meteta 7.000,00 eBpa, 3. 3a cry4aj ryburka mwioga (peryca) 2.000,00 eBpa, 4. 3a crydaj
CMPTHU pOfuUTE/ha— MANOJIETHOM JAeTeTy usHOC of 6.000,00 espa, 5. 3a ciy4aj cMpTH
ponuterba (iyHoneWHOM ULy, TOABYKao ayTop) MsHoC of 5.000,00 eBpa, 6. 3a ciy4aj
cMptu 6para wm cectpe 3.000,00 eBpa, ¢ TMM fia ce y CIy4ajy cMpTM 00a poamTeba
MaKCUMAJTHM U3HOCH yABOCTPY4aBajy.

31  Papgommp Jlyxuh, Byaumup Kourytuh, Yso0g y éipaso, Ilpasun dakynrer Yausepsutera y
beorpapny, beorpan, 2009, ctp. 176-179.
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- Hapenbe un
- Ynyrcrsa.

Kao mopsakoHcke omuuTe npaBHe akre, Biaga monocu ypenbe n opy-
Ke, ToK MuHucrapcTBa u nocebHe opraHmusalyje JOHOCE MPaBIHUKE, Ha-
penbe u ynyrcrBa. Ypenbe soHocu Brapa, muMa ce moppo6Huje paspabyje
ofiHOC ypebeH 3akOHOM, y CK/Iajly ca CBpPXOM U IwbeM 3akoHa. [ToTpeba 3a
IJIXOBUM JOHOLIEHEM IIPOM3/Ia3) U3 OIILITOCTY U HefloBO/bHe ofipeheHoCTN
3aKOHCKMX ofpen6u. Crora, Ypen6a mpefcTaB/ba U3BeeHN, a He CAMOCTaTHI
akT,’? I ce WUMa JIPYIITBEHN OHOCH PETY/IITY CEeKYH[APHO U JIepUBATIB-
HO (TaKo3BaHe HecaMOCTa/IHe U3BpLIHe ypenbe). OHe ce MOTY JOHOCUTH Ha
OCHOBY T€HEpPaTHOT YCTABHOT /T TIOCEGHOT 3aKOHCKOT OB/aherba.>

Jlak/me MOXXeMO 3aK/by4UTH fia je y CUCTeMY ONIUTUX IPaBHMX aKa-
Ta, Ypenba o HaKHaju INTeTe Ha JMIMA, KOjoM ce Ommke mpensubajy
KPUTEPUjyMM 3a HAKHAJy HEMaTepUjaIHE IITETE, U KOja je MpeaMeT aHa/lIn3e
OBOT pafia, 110 CBOjOj IIPAaBHOj CHAa3! MCIOJ YcTaBa U 3aKOHa, Te CIajia y Ta-
KO3BaHe HeCaMOCTa/THe U3BpIIHE ypenoOe, Hakie JOHeTa je Ha OCHOBY I10Ce0-
HOT 3aKOHCKOT oBaithemwa (3akoHa 0 06aBe3HOM ocurypamy y caobpahajy),
kojuM je Bragu Peny6rmke Cp6uje sato mpaso fa kpo3 Ypen6by 6mmxe mpo-
HMIIe HAauMH M KPUTepujyMe 3a yTBphuBame MaTepujajHe LITeTe M HAYMH
U KpuUTepujyMe 3a yTBphuBame HeMaTepujaIHe IITeTe, 3aBUCHO Off TEKUHe
Te/leCHe TIOBpefie WM HapyLIEHOT 3[paB/ba, OGHOCHO Of CTeIleHa Ie/IVIMIYHe
OHEeCIIOCOO/bEHOCTH 32 Paji, Kao M KPyT JIMIfa KOja MMajy IIpaBo Ha HAKHALY U
MAaKCMMa/ITHI M3HOC HaKHaje 3a IpeTpIUbeHe 60I0Be yCiien CMPTU WIM Telll-
KOT MHBA/IMANTETA HEKOT JINLIA.

4. Kpuruka nocrojeher pemema

Ham 3akoHopaBan ce, kako he MO TO BUAeTH Yy Ja/beM Jiely paja,
IIPUKJIOHNO Pellerhy Koje je JoMMHATHO Y npaBy EY, a To je ma ce ynampen
3a CBaKM BIJ, HeMaTepMjajiHe ILITeTe, MpefABMUAe MAaKCUMMATHU M3HOCK Ha-
KHafie ¥ YC/IOBM IIOf, KOjUM Ce TV M3HOCHU MOTY JOCYAWUTH (TO je TaKo3Ba-
HJ CUCTeM Tabnuia — 00jeKTMBHYU CUCTEM 3a IPOILIeHY BUCUHE IpeTpI/beHe
HeMaTepujaiHe mrere).** OBakso pelleme, MaKO MMa U CBOje IO3UTHUBHE
CTpaHe, Koje ce IIpe CBera OITIelajy ¥ IPaBHOj M3BECHOCTHU y IOITIE[ly BUCK-

32 J3yserak Cy APYLITBEHU OZHOCK KOjyi C€ PETYIMIIYy IPBOOUTHO M OPUIMHEPHO, TO CY
TaKo3BaHe ay TOHOMHe ypeqiOe, Koje 3alpaBo IPeICTaB/bajy 3aKOHE YMjy JOHOCWUIAL] Hifje
3aKOHOJJABHO TE/I0 HETO OPraH M3BpIUHe BiracTu. Bumre Bupetn xox: Parko Mapkosuh,
Yeiniasno fipaso u tonuiiuuke uHciutyyuje, Ilpasan daxynrer YHuBepsurera y beo-
rpagy, beorpan, 2008, cTp. 340.

33 P. Mapkosuh, Has. geno, cTp. 341.

34 Bume o cucTemy TabmuIja 3a IPOILeHY BUCHHe HeMaTepyjajiHe IITeTe BupeTy Koy He-
Hap Tepsuh, ,TabemapHu cucteMm HakHafie HeMaTepujanHe IuTeTe’, V3smena 3akona o
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He ITeTe Koje omTeheHo /muie MOXKe OYeKMBATH, IIPe HEero LITO Ce YIyCTU
y 6uno kakaB OOMMK CIIOpa, Kao ¥ y HOITIEAY yjedHayaBama CyACKe Ipak-
ce, Te CIpevaBama Ja CyJOBU y MCTOj MIM CAMYHOj CUTYAlUju Pa3IUINTO
IIOCTYTIAjy, alM je CIIOPHO Ca CTAaHOBMILUTA HajBMIIET IIPABHOT aKTa — YCTaBa
Peny6mmxe Cp6uje.

Hanme, YcraBom Penry6mmke Cp6uje ce npensuba ma cy cymoBu camo-
CTaJIHM U HE3aBMCHU Y CBOM Pafy, U Cy/ie Ha OCHOBY yYCTaBa, 3aKOHa U JIpy-
TUX OILITUX aKaTa, Kajja je To mpensubeHo 3akoHOM, ommrenpuxsaheHux
npaBuna MehyHapopHor mpaBa u nmorBphennux mebhyHapopgHux yrosopa, Te
ma ypebemwe BacTy mounBa Ha IOfieIM Ha 3aKOHOJJaBHY, M3BPIIHY U CYACKY
BJIACT, JIa C€ OJTHOC TPV T'PaHe BJIACTV 3aCHUBA Ha PAaBHOTEXM M MeDhyco6HOj
KOHTPOJIN, Te /A je CY/ICKa B/IaCT He3aBUCHA.>

Y mpeTXOmHOM Jieny pajia CMO ITOKa3aju, Kpo3 aHaIMu3y MecTa Ypenbe
y CUCTeMy ONIUTUX IPAaBHMX AKAaTa, []a C€ OHA Hajlasu y Xujepapxuju usBopa
IpaBa MCIOJ yCTaBa ¥ 3aKOHA, Te Jia je JJOHeTa off cTpaHe Brasie Ha ocHo-
By IIOCeOHOT 3aKOHCKOT oBjamhema u3 Wi 26 cT. 2 3aKOHa O 006aBe3HOM
ocurypamy y caobpahajy (1ro 3Hauu fa ce pagy 0 HeCaMOCTaTHOj M3BPIIHOj
ypenon). Takobe, mo3Haro je aa je y MOfiepHOM IpaBy OCUTypamba Kpo3 Ipu-
MeHy HayYHMX 3aKOHAa MaTeMaTMKe M CTAaTUCTUKE, PU3MK Off OCTBapema
OCUTypaHOT CJIyd4aja IIpecTao 3a ocurypasajyhy opraHmsanujy ga Oype
cnyuajau porabaj, Beh fja ce kpo3 Teopujy BepoBaTHOhe 1 3aKOHA BENTMKUX
OpojeBa MOXKe ca BEMKOM Ta4yHOIIhy yTBPAUTHU IIPaBUTHOCTY y HACTYIAY
ozpebenor forabaja xoju ce MoXKe Ha3BaTV OCUIYpaHUM CIydajeM, Te Ja je 3a
ocurypasajyhe opranusanuje pusyK IIOCTa0 HEIITO IITO Ce PefloBHO poraba
U IITO Ce MOXKE IIPENBUETH CKOPO /10 HMBOA IPaBMIHOCTH.

Ha ocHOBY OBMX MaTeMaTU4KVX M CTATUCTUYKIX METOJIA, OCUTypaBajyhe
opraHmsanmje Cy y CTamwy fia IpeliM3HO yTBP/ie BUCUHY IIPEMUje OCUTYpPalba,
KOja je OBOJ/bHA Jia MOKpHje CBe IUTeTEe KOjeé MOTy HacTaTH y IMEPUOAY KOju
Cy YTOBOPOM O OCHUIypamy HOKpUBEHE, Y3 MOTYRHOCT jja pasimuky usmehy
HarraheHMX peMuja 1 CBUX LITeTa Koje CY Y jeAHOj TOAMHY HacTynue (IITo
3a ocurypaBajyhe opraHmsanuje npefcrsaba fOOUT Y IOC/IOBAKY) YIOXKe Y
OCaBpeMebBaIbe 1 Pa3B0j OCUTYparba MM Ha HEKU APYIM HAuMH.

3aTo ce 1 IOCTAaBUJIO IIUTAE Y OBOM pajay Aa i je Ypenda o HaKHaau
HITeTe Ha JIMIMMA Y CKJIafly ca IIPUPOJIOM YTOBOPA O OCUTYPalby Off ayTOO] -
TOBOPHOCTH, Te Ia JIM je OHa y cKlIaay ca YcraBoM Peny6muke Cpbuje?

Hanwme, Beh cmo Bupenu fga ce YcTaBoM IpoK/IaMyje He3aBUCHOCT I ca-
MOCTA/THOCT CYJICKe BIaCTH, T€ Ja OJ/TyKe O HaKHa/lX HeMaTepujajiHe IITeTe
Tpeba 1a O6yay JOHEeTe Ha OCHOBY CBMX OKOTHOCTM C/Ty4aja, IIOrOTOBO nMajyhm

iapHuuHom HoCHiyiKy, HAKHAga willleilie U ocuiyparve, YAPyXXelbe 3a OfIITETHO IPaBO
beorpag, beorpag, 2008, cTp. 152.

35 Ycras Penybnuke Cpbuje (Cnyscbenu inacnux PC, 6p. 98/2006).
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y BUAy ha HakHaja Oyde IpaBMYHA M [a Ce HOMe He IOTOfiyje TeXKmama
KOje HICY CIIOjMBe Ca HeHOM CBPXOM. Muibema CMO, IIOTOTOBO MMajyhnu
y BUAY HauMH Ha KOjU Ce 3acHUBA IIOC/IOBame MaHallllbe OCUTypaBajyhe
opraHmsalje, Te IIpaBHY IPMPOAY YTOBOPA O OCUTYpamy Off ayTOOATOBOP-
HOCTH, Jia je fieo Ypenbe Koju ce OBHOCH Ha HaKHAJy HeMaTepujajaHe IITeTe
cynpotaH YcraBy Perry6nmke Cp6uje, 0631poM Jja Huje jaCHO Ha OCHOBY Yera
cy y Ypenbu medumHucaHM MaKCUMaaHM M3HOCYU HaKHajie Koja MOXKe OMTU
nocybena 3a mojemuuy curyanujy,>® e xaxko Cyn Moxe ma 6yze camocTanan
Y JOHOIIEY OITYKe, aKO M He3aBVICHO Off KOHKPeTHe CUTYaljyje Mopa Jia o-
cymm onpebenu usHoC Koju je Ypen6om npensuben.’

Munubewa cMo, fla je HaBe#eHa Ypemba JOHeTa Ipe CBera IIOf
yTuLajeM ocurypasajyhux opraHmsanmja, Koje cy ImyTeM fia je Tako Haso-
BeMO ,Tapude” 3a HOBUAHy HaKHAJly HeMaTepujajHe LITeTe, JOOMIE joIiI
Ipelu3Huje KpUTepujyMe a IpUMMeHOM IIpe CBera akTyapcke MaTeMaTuKe U
CTATUCTUKE y MOTIIYHOCTY 13 YTOBOPA O OCUTYpamy U3Y3My CBAaKU €leMEHT
a/IeaTOPHOCTH, Te TuMe cebe JoBejle Y MOTIIYHO HejeflHaK II0I0XKaj Y OFHO-
Cy Ha OCUTypaHINKe, 003MPOM fia 3a BJX BIIlIe OcUrypasajyha memaTHOCT He
HOCHU HUKaKaB PU3MK, jep Cy y CTamy [ja ca JOCTIeJHOM IIPUMEHOM ,,Tapu-
¢de“ on cTpaHe cynoBa, ga 6e3 MoryhHOCTM O6M/I0 KaKBOT OfCTYIIaba, Mpefi-
BUJie BUCKHY IIpeMuje OCUTypama U TuMe cebu obezbene CUTYPHY JOOUT.
Haxre, Ypen6a oBakBa KakBa JaHac 1ocToju (13y3eB [ie/ia KOjiu ce OJHOCK
Ha MaTepyjajiHy LITETY, e Cy KPUTEPMjyMI 3a IIPOLIEHY LITeTe 00jeKTUBHO
IIOCTaB/beHN), HeMa 3a CBPXY INpelusuparme 3aKOoHa, IITO 61 Tpebano na
joj 6yme ocHOBHM 1wk, Beh 1MMa HO3aVIHY y MOHOIIOJICKOM [e€/IOBaby
ocurypasajyhux opranmsanuja, koje cy xKopucrehu To mTO Cy MHOro jaum
YYeCHMI Ha TPXKUIITY Off OCUTYPaHNUKa, YCIlene a U3ejCTBYjY akT Koju he
HEM3BECHOCT Y IJMXOBOM IIOC/IOBAIbY Y MOTIIYHOCTY HEYTPANIUCATH, T€ UM
omoryhuty na 6e3 nkakse 60ja3Hu Ipeys3uMajy cBe pusuke (He OCTOjU pu-
3UK 110C108atba, TIOIBYKAO ayToOp), 1 3a cebe mpnbaB/bajy eKcTpa JoOuT, a cBe
Ha padyH CBOjUX OCUTYpaHMKa.

3aTO He IMOCTOjU €KOHOMCKA U NPaBHA ONPABIAHOCT, a IIOTOTOBO HYX-
HOCT IIOCTOjamba jefiHe OBaKBe Ypenbe, cBe mMajyhu y Bugy mpokIaMoBaHy
HE3aBMCHOCT CyJiCKe BJIACTV IIpU [JOHOLIEHY OJIyKa, a CBe KaKo ce He 6u
llellaBaso Ia Ha Manyupy MMaMo He3aBMUCHE CyJCKe OPraHe, a fia y IPaKcu TH

36  3a 6mpKe KpuTepujyMe Koje 611 Cy/i MOpao MMaTy y BUAY MPUINKOM JJOHOIICHA OfTyKe
0 BUCHMHM HakHafle mTeTe Bupetu Kop: Ilpeapar Tpudynosuh, ,,HakHaga HenMoBMHCKe
mrrete 360r cMpTy 67vickor /ma, IIpasHu sxcusoi, 6p. 10/1998, crp. 896-900.

37 Ha npuMep, Huje jacHO 3aIITo je 60N popuTe/ba ycen cMpTH fetera Behn ox 6oma pe-
TeTa yCref, CMPTU POAUTEba, 11a Ce€ y NPBOM CIy4ajy KaO MaKCMMaJTHM M3HOC LITETe
npensuba 7.000,00 eBpa, a y Apyroj CUTYaLuju ce Ka0 MaKCUMAaJIHU M3HOCK mpensubajy
6.000,00 ogrOoCcHO 5.000,00 eBpa, Y 3aBMCHOCTH Jla JIX CE Pajiyl O MajIOJIeTHOM WJIM ITyHO-
TIETHOM JIETETY.
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VICTY ,HE3aBMCHU  OPTaHM MOPajy [ia JOHOCe Ipecysie Koje cy Beh opmram-
IaHe Off OCUTypaBajyhux opraHusamnyja.

5. Pemema nojeguHux ap>xasa yianuna EY

3em/be KOje Cy NpMUXBaTuIe T3B. 00jeKTMBHY CUCTEM HaKHajie HeMa-
Tepujanne mrere cy Mranuja u Opanmycka.

a) Uinanuja

Y nTanmjaHCcKOM IIpaBy, pas3/nKyjeMo ABe ¢ase HAKHAJe HeMaTepyjaHe
mrere. IIpBa ¢asa ce OfHOCH Ha IEPVOA OF [OHOLIEHA MNTAINjAHCKOT
Ipabanckor 3akonuka (Codice civile) uz 1942. ronune ma go 1979. romute,
Kaja je ce CyICcKa IpaKca 3ajaraja 3a IpU3HaBambeM T3B. OMOJIOIIKe IITeTe
(il danno biologico), n xana je HemaTepujajiHa IITeTa IPU3HABAHA y OTPaHMU-
4eHOM 00uMYy Kpo3 T3B. MOpajHy wreTy (un danno morale) xojom cy 6unm
obyxBaheHu 60710BU, cTpax M 3a0pMHYTOCT, U Apyra ¢asa of JOHOIIeHa
npecyzie YcraBHor cypa Vranuje on 30.6.1986. rofnHe, KOjoM je yCTaBHU CYT,
IPU3HAO 6MOMIOIIKY LITeTy. Broromka mreTa ce jaB/ba Kao pe3y/aTar IoBpe-
fie TIpaBa Ha XXVMBOT U 3[jpaB/be, OHA je IITeTa IO CaMOM cebM U 3a By ce
He TP IocTojame mocineauie. CymoBu cy, Ipe oBe OfIyKe focyhusamm
caMoO OHe ILITeTe KOje Cy Ce MOIIe YTBPAUTV €KOHOMCKMM IapaMeTpyuMa,
Jlak/e TOCTOjane Cy caMo MaTepujaiHe mTeTe.’® HaBemeHOM TpecysioM y
UTA/INjaHCKO TIPAaBO, Ca MO3MBOM Ha TO fja je NMCUXMYKM MHTETPUTET YOBe-
Ka QyHZaMeHTalHO KOOpO cBake ocobe 1 Ja je Kao TaKBO HEOHBOjUBO Of
JOBeKa, YBOAM Ce U HEMMOBMHCKA mTeTa. Tako fja ce JaHAC MPY HOHOLIEHY
OITyKa Pas/MKyjy TPU BPCTe IITeTa:

1) buonouika mrrera (il danno biologico) xoja je HeOABOjUBO IOBe3aHa
ca mreTHUM M omacHuM porabhajem. OHa je danno evento, makie mrera 1O
camoj ce6bm. ITocToju yBek Kaja je HEKOM JIMILy IIPOY3POKOBaHa IITeTa IO-
BPEJIOM IIpaBa Ha )XVMBOT VIV Te/IECHOT MHTETPUTETA, OHA Ce NIPETIOCTaB/ba,
JlaKJie Hyje MOTPeOHO JOKasMBaTy ¥ MOCTOjakbe MOCIeAMIie, JOBO/BHO je HOo-
KasaTy MOJA/IUTET IOBpefe Aa 6u oHa Omma gocyhena. Bromomka mrera
o6yxsara:*’ mpuBpeMeHy HeCIOCOGHOCT 3a 06aB/batbe CBAKOTHEBHIX aKTIB-
HOCTH (IpuBpeMeHa OMOJIOIIKa IITeTa), TPajHa HeCIIOCOOHOCT Koja yTide Ha

38 Mopanne mTeTe Cy ce MOITIE JOCYAUTI CaMO aKO je MICIYHheH I jeflaH TOJAaTHM YC/IOB,
KOjM Ce OJHOCK Ha TO JIa je IITeTa HacTaja Kao MOC/eul[a KPUBUIHOT Jlefa, Te Jia je ce
Jl0Ka3asa y3po4yHO MOCNeANYHa Be3a usMeDy yummeHOr KPMBIYHOT [iefla M HacCTyIIeme
HocrneauIe y BUAY TpIyberba QU3NMUXMX U HCUXWIKHUX 60I0Ba, 3a0pMHY TOCTH.

39 M. Rypkosuh, ,O6nuuy HeMaTepujaiHe LITeTe ¥ KpUTEpUjK 3a ofpebuBame HakHafe"
crp. 136.

40  Ibidem.
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ncuxopusnuky uHTerputeT nospeheHe ocobe (TpajHa 6monomika ITera),
€CTeTCKa IITeTa, COLMjaIHa ITeTa U CIL.

2) Mopanua mreta (il danno morale) koja je BesaHa 3a CyOjeKTUBHM
ocehaj XpTBe, 3a pas3nuKy oy OMOJONIKe IITeTe, MOpajHA IITeTa je danno
consequenza,’! makre 3a WweHy HaKHay je MOTPeGHO JIOKA3aTM fa MOCTOje
IOCTIeinIIe Y BUAY IICUXUYKOT Min Gpuandkor 6osa.

3) VImoBMHCKa IuTeTa, KOja Ce jaB/ba Kao MOCTeAMIa TyOUTKa 3apaje
360r cMameHe CIIocOOHOCTY 3apabuBama.

[IpunukoMm ImpoleHe BUCHHE HaKHaJle y 3aBUCHOCTM Off TOTa KO BPIIN
TIPOIIeHy pas/MKyjy Ce YeTMpHM ITTaBHe MeTofie:'> a) MeTofia Koja 3a TOJIa-
3MIITe y3UMa IIPOCeYaH HAlMOHATHM JOXOfAaK (cymoBum Mmmana u Puma),
6) MeToa KOja 3a OCHOBUIIY y3MMa TPOCTPYKM M3HOC MUPOBMHE KOjy Haje
COLIMjaTHO OCUTypame, B) MeTofia 60/1a, KOja 3a CBaKM CTelleH HeCIIOCOOHO-
CTU Jlaje eKOHOMCKY BpenHocT (cynoBu IInse), r) MeTofa 4mcTor obpadyHa o
CTT060IHOj CYACKOj OLleHM, 10 Hauely IpaBUYHOCTH. [lakye, Y UTa/INjaHCKOM
IpaBy, He IIOCTOjI, jefMHCTBEH KPUTEPUjYM 3a MPOLIEHY BUCHHE LITETe KOjy
Tpeba HakHaguTH, Beh je cyzcka mpakca pasaMymMTa y 3aBUCHOCTY KOjM je
CYJ HaJJIe)kaH 3a JOHOIIee ofTyKe. Vmak, cy y mpakcu JOMMHATHe JiBe Me-
TOfie, IPBa T3B. MeTOAa 60f1a, Koja ce CacTOj) Y TOMe Ja Ce YHAIpes CacTaBu
tabena (kmacudpukanmja) crereHa HeCIOCOOHOCTU (MHBAINHOCTY), TOAM-
He, CTapoCTU M NoJ omTeheHor /mija, e cBaka Of OBMX KaTeropuja HOCU
oppebene 6on0Be, ma ce 60m0Bu Mehyco6HO cabupajy u Ha Kpajy MHOXe ca
yHamnpen yrBpheHoM BpegHouhy jenHor 60pa, d1Me ce MOKyIIaBa HocTuhn
MakcuManuy edekar 06jeKTMBHOCTI, KPO3 eMMMIHUCAbe CBaKe crerudnd-
HOCTH KOjy ca coO0M HOCH CBaKM KOHKpeTHM cy4aj. Hemocrarak oBaksor
CUCTeMa ce OIVIefia y HeflOCTAaTKy jefHe Tabiyile HeCHoCOOHOCTH, Ia ce Je-
IIaBa fja Y pas/IMuUTIAM CY/JOBMMA 3a MCTO WIN CIMYHO olutehemwe pasnuke y
HaKHazy mreTte O6yay u Ko Tpu myta Behe/Mame y 3aBucHOCTH Off Tabesie Koja
je mpuMemeHa. JIpyra yecTo KopuirheHa MeTofia jecTe MeTOfA YUCTOT 0Opa-
YyHa I10 CJIOOOJIHOj CYZICKO]j OLIeHU ex dequo, Koja ce IpuMembyje Hajuenthe 3a
Mame TeJIeCHe OBpefie, K0 KOPEKTUB BICOKMX HAKHA/A, 10 KOjUX Ce HOJIa3n
npuMeHOM MeTofie 6ome. MopanHa mTera ce gocybyje y ompehenom mpo-
IIeHTY of OMoJIolIKe 1ITeTe, IZie ce BUCKMHA IpoleHTa kpehe on 15 mo 30% y
3aBUCHOCTH Off CY/a KOjU JOHOCU OJTyKY.

6) Ppanyycka

®pannyckn rpabancku 3akonuk (Code civile), npegsuba y umany
1382, HakHa#y CBEYKyIIHE LITETe, JaKje KaKO MaTepujajHe TaKO U HeMa-

41  Ibidem.

42 M. Rypkosuh, Mehynapogna xapitia ocuiyparba moiiopHoi éo3una, ,Croatia osiguranje“
d.d., 3arpe6, 1990, ctp. 173.
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tepujanse. HemarepujanHa mreTta, 06yXBaTa HEKOMMKO MOABPCTA Off KOjUX
CY HajBaXHUje:

1) MopanHa mrTera y CIy4ajy IpUBpeMeHe/TpajHe HeCIOCOOHOCTI 3a
pan — koja obyxBara 00JIOBe, IIaTHke M CBE HEYTOZHOCTU Koje ce
jaB/bajy mpu 06aB/bamy PENOBHUX aKTMBHOCTM (OaB/bere CIIOp-
TOM, PasHU XO0MjU M TOMe CINYHO).

2) MopanHe mTeTe y CIy4ajy TyOUTKa — KOJ OBUX LITeTa ce moceh-
HO BOAM padyHa O CTapoCTU omTeheHOr, IOPOAUYHOM CTATyCy
(ymaTa-HeyzmaTa, O>KembeH-HeXKeheH), OKOTHOCTY CMPTH, ITOCTOjarbe
3ajeqHuULIe KUBOTA.

3) Ecretcka mmreta — ce ofpebyje mpema ckanu of jemaH [O cepam,
Ifie ce MoceOHO BOAY padyHa O MeCTy IOBpefe, Iony omreheHor,
nenarHomhy kojom ce omrehenm 6aBu. Ckanma mpema Kojoj ce
oxpehyje nsHoC HakHazne Kojy Tpeba mocymuTu obyxsara cienehe
HUBOE 037Iefla: MUHUMAJIHe, BPJIO JIaraHe, jaraHe, Cpefiibe, TEelIKe,
BpJIO TellIKe M 13a31Bajy raheme. Cama BUCHHA HaKHaJle 3aBVICH Y
Hajeehoj Mepu op KmacuduKalyje eCTeTCKOr Hapy)kewa Of CTpa-
He BeITaKa, Te je HeONXOQHO [a BelITaK ocuM Kiacudukaiije,
fla fieTa/baH OINNC WITeTe, ca ¢pororpadujama, Kako 6u cym mMora fia
CTeKHe OO/bY YBUJI Y TeXXIHY HacTajie IIOBpefe.

4) AcdexTuBHa IITeTa — pajiy ce O IITETH KOja Ce M3y3eTHO Hocyhyje
YCKOM KpYyTy JIMILja KOj) TpIle IITeTy 300T maTe OMMCKOT JINUIIA.
[MIteta ce focybyje camo y curyanujama Kaja je marma ourreheHor
JnIa IOC/IeiNIIa HeKe TellIKe ITOBpPefie, Koja MMa IIpefi3HaKe CMPTHOT
VICXOfia U KaJI IOCTOjY M3y3eTHa O/IMCKOCT /NI KOoje je IpeTpIIesio
IITeTY M JIULA Koja TpIe aeKTUBHY IITETY.

HesaBucHo 0 KoM 06/IMKY 1ITeTe TOBOpIIN, (PAHIYCKO IIPAaBO IIO3HAje
13B. OpujenTtaunone tabene (Le tableau indikatif), koje Hucy o6aBesyjyhe 3a
CyJ, KojuMa ce npensubajy OKBUpHe BUCHHE HaKHaJle IITeTe, 3a CBaKy rope-
HaBefleHy ITOJBPCTY HeMaTepHjaiHe ITeTe, YMja je CBpXa [ja yjeqHade CyAcKY
IpakKcy, Aa NOJICTAaKHY OCUTypaBade Ha 6p30 pelllaBarbe IITeTa M TUMe Jja pac-
TepeTe CyJl Off MHOTOOPOjHMX ITapHMIIA, Ia YIO3Hajy omrTeheHe ca peamHuM
M3HOCKMA KOjU MOTY OYEeKMBATH, [ja IOMOTHY CyAMjaMa y OHUM CUTyalujama
Kajia je He Moryhe yTBpAUTU BUCKHY ILITeTe Y KOHKPETHOM C1y4ajy. OHO MTO
je BaxHO mctahy 3a opujeHTalMOHe Tab/MNIe, jecTe ja OHe He Hpegciliasmnajy
3aKoHCcKO peuderve (IIOIBYKao ayTop), T€ Ce OHEe He MOTY IIPYMeHUBATH HUTH
Ha 61/I0 KOjU HauMH 00aBe3NBATy CYJ ¥ 3aAUPATH Y HETOBY CYBEPEHOCT, aKO
je in concreto, Moryhe yTBpANTI HOCTOjarbe LITETE U HEHY BUCHHY.

Hajsaxnuje 3em/mbe ca cybjekTMBHOM MeTof] 3a ofpehnBame BucuHe
HaKHaJle HeMaTepujanHe mTeTe ¢y Hemauka u AycTpuja.
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8) Hemauka

Hemauknu rpabancku 3akoHumk y maparpadpuma 253 u 847, perymu-
Ile NTPaBO Ha HAKHAJy HeMarepujajHe wmrete, T3B. (Schmerzensgeld). Tlop
HeMaTepyjaTHOM LITEeTOM ce Hajuelithe MofpasyMeBajy npeTpIubeHn Gpusnd-
KV U TICUXUYKYM GO/IOBY, CBY BUJOBY €CTETCKe IITeTe, MITeTa 300r Hapyiie-
HUX JPYIITBEHUX OFHOCA, IybuTak cekcyaaHe Mohu. CBpxa HeMarepujaiHe
IITeTe Ce CXBaTa JBOCTPYKO: 1) T3B. yHKUMja M3jefHAYaBamba IIOJIOKaja
omreheHor HaKOH He3rofe ca nonoxajeM npe Hesrope (Ausgleichsfunktion) n
2) dyukunja sagoBobema (Genugtuungsfunktion). HaxHana 3a HeMaTepujanny
mTeTy ce focybyje camo ako je omrehenu sayucra Tpreo ICUXUIKe WU Gu-
3andke Oomose. 3a pasmmky of mpaBa Ppannycke u Vranuje, y HeMaukoM
IpaBy He IOCTOje OM/IO0 KaKBU 3aKOHOM MM HEKUM APYTUM aKTOM AedyHM-
CaHM KpUTepUjyMu 3a ofipehuBarme BUCHHe HaKHajle HeMaTepljajIHe IITeTe.
OBpe ce BUCMHA HakHaje ofipebyje T3B. METOIOM IPaBUYHOCTH, KOja IOJ-
pasyMeBa [ja CyZOBU IIPWIMKOM JOHOIIEHA OfIyKe MOpajy y3eTu y o63up
CBe OKOJIHOCTM HEKOI C/Iy4aja, a HapO4MTO: TpajHe MOCIeAMLe, OXWUBL,
notpebe Oynyhe obpaze, moce6He moTpebe, OMACHOCT IO >KUBOT, CTAPOCT
noBpeheHor, cTame 3paBba npe Hesrofie. [IpyInKoM IpoleHe BUCKHE Ha-
KHaJle 3Ha4YajHy YJIOTY MMa IPeTXOfIHa CyACKa IIpaKca, Koja ce 4ecTo cabupa
U 4Mja ce peliema 00jaBbyjy.

1) Ayciipuja

Ayctpujcku rpabaHckn 3akoHuMK, y maparpaguma 1325 n 1332, pery-
JMILIE IUTarbe HeMaTepyjaHe ITeTe, Ha jeflaH IPUINYHO PECTPUKTHNBAH Ha-
yyH. HauMe, mume ce mpensuba camo HakHafa 3a IpeTpIUbeHe 60MOBe y
CITy4ajy TelleCHe IIOBPefie MM Hapy>Kema, C TUM Jia Ce [0 OCHOBY HapyKemba
MOXK€ TPaXUTHU M MaTepyjajHa IITeTa, 10 OCHOBY NMPONYIITEHUX IPUINKA
(Mucnu ce Ha tiocnosHe Hpunuke, IOABYKao ayTop), y 6ysyhunoctu. Ipunn-

43  3aHMM/BMBA je jefHA CYyACKa OJTyKa, KOja MOXJla M Haj6o/be IIOKasyje MPEeIHOCTH
cybjekTuBHe MeTofie Ipu ofpebuBamy BUCHHe HaKHale HeMaTepujaaHe uTete. Hanme,
IIpefMeT Cropa je 611a HeMaTepyjaiHa IITETa KOjy je HMpeTplieo MyLIKapal, cTap 65
rOAMHa, KOja je HacTajla IpeJIoOMOM j1006ame, OTBOPEHNM IIPeIOMOM 00e IIOTKOJIEHMUIIE,
rfie je omreheHy 610 fiBe Helle/be Y CMPTHOj OIACHOCTH, Mecell JaHa Ha MHTEH3MBHO]
He3W, HAaKOH HeKOI' BpeMeHa Cy My aMITyTMpaHe obe HOre M3HaJ| KOJIeHa, TIeT Mecer
6OTHIYKOT JIeuelba, IIeCT MeCellM y LeHTPY 3a pexabuauTanujy, TpajHo je ymyheH Ha
Tyhy Hery u momoh, a cyx My je Ha MMe HaKHafe JOCYAMO M3HOC of 175.000,00 M, ca
obpasnoxemeM fja ce pafyu 0 0coby y IMOOAMAKIOj Ko6M, Koja 3a pasiuky of Maabux
ocob6a Huje U3/10)keHa MHOTOOPOjHIIM CMeTIbaMa Be3aHMM 3a TaKBe IIOBpefie, Kao IITO Cy
ry6uTak HOBO/bHE NPUJINKE 33 CKIalame Opaka, IVIaHMparbe MOpofMulie, HallpefoBambe
Ha nociy, Te aa he omrehenn kpahe Bpeme TpreTu nmocnepuiie mopee Hero mITo 61 TO
6uo cmydaj ca mimahoM ocobom ca mctum nospefama. HasemeHo npema: M. hypkosuh,
»OOMMIM HeMaTepyjaIHe IITeTe ¥ KPUTePMju 3a ofpehuBame HakHaze", cTp. 147.
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KOM OlLjeHe BUCIHe HaKHaJle, Cyl MOpa MAaTH! Y BUAY CBe OKOTHOCTI CIy4aja,
rje ce mocebHa makwa obpaha Ha TeXMHY HOBpefie, MHTE3NUTET, TPajambe U
BpCTy 60/I0Ba, YTHI[3j Ha 3[IpaBibe, TyOUTAK )KMBOTHe pagocTit. CIMIHO Kao
¥ Y HEMAuKOM IIpaBy, He [OCTOje HUKaKBe CIy>KOeHe Tabese, HUTU 3aKOH-
CKa pellema KOjoM 61 ce MpelBUeN MAaKCHMATHU M3HOCKU KOju 6y Oumn
o6aBe3HI 3a CyJ, a HaKHafda ce focybyje y jefHOM YKYIHOM M3HOCY U TO y
00/IMKY KalluTajIHe UCIUIaTe VIN y GOpPMM peHTe.

V 3akmpydak

Y InperxomHOM Jeny pajja, KpO3 aHajau3y pellerma Kojy je IOHYAMO
CPIICKM 3aKOHOJaBall, MOITIM CMO Jla IPMMETUMO Jia jeé CPICKO NO3UTUBHO
IIpaBO y MaTepuju HaKHaJie HeMaTepyjaaHe LITeTe, KOja je HacTajaa Kao Io-
crnepuia yrnorpe6e MOTOPHOT BO3WIA, HPUOMIDKIIO CBUM OHUM 3eM/baMa
EY koje cy ycBojune 06jeKTMBHU (aliCTpaKTHM) METOJ, IIpM IPOLEHU BHU-
CMHe Te HaKHaje, 063MpoM Aa cy Ypemb6OM O HaKHajy IITeTe Ha JMLMMA,
npenBubheHy KpUTepUjyMu, yCIOBM M MaKCHMaTHM M3HOCU HaKHaJe 110 OBOM
ocHOBY. ITosuTuBHM edeKTV OBAKBOI pellerba OITEfajy Ce Y yjenHadaBamwy
CyZCKe TIpaKce, y OTPOMHOM IIOZICTUIIAjy Ha OCUTypaBade jja 6p30 pelraBajy
IITeTe ¥ TYMe Jla pacTepeTe CyJ Of MHOTOOPOjHNX IIAPHUI, Y YIO3HABaKY
omreheHNX ca peaJHMM M3HOCMMA KOje MOTY OYEKMBATH, T€ Y KPajHOj
nMHUju y nomohm cypmujama y OoHMM cuUTyalujamMa Kaja je Hemoryhe yT-
BPAUTU BUCHMHY LITE€Te y KOHKPETHOM Cy4ajy. MebyTnuMm, oBo pememe He
IPENICTaB/ba ,YMCTY  0OjeKTMBHY MeTORY, 003MpOM Jia 3a Pas3lmKy Off pe-
numo npasa Ppanirycke, rae nmocroje OpujeHTannone tabnuie, 4nja cBpxa
HMje la OTPAaHNYN CYAMjy, Beh ynpaBo cynpoTHO, ia My onakiua yTBphupame
BIUCMHE y OHMM CHUTYyallujaMa Kajja je To HeMoryhe mim je CKOITYaHO ca Be-
mmKuM TemkohaMa, Koj Hac MOCTOju MoaMUKOBaHA O0jeKTMBHA MeETONa,
y Bupy ommreobasesyjyhe Ypenbe, rae Luwb Huje DaT CYAUjU IPEIOPYKY
(momohm My Kama ce Ha JpyrM Ha4yMH BUCMHA HaKHaje He MOXe OIpenn-
i), Beh je ummb, Ja My ce OrpaHMYM CYBEpeHOCT Ha IUIAHY O[JIy4MBama,
LITO je HEIIPUXBAT/bMBO Ca CTAHOBUIITA YCTaBa Kao HajBMILET IIPABHOT aKTa
U yCBOjeHe Iofiefie BIAcTH, O 4eMy je Beh Ommo peun y mpeTXogHOM Hemy
pana.

Munuberwa cMo fa 61 HajBMIIe HalleM IPaBHOM CHCTEMY, OfrOBapa-
J1a MelllaBMHA CybjeKTuBHe U 00jeKTiBHe MeTofie (Cy6jeKTMBHO-00jeKTUBHA
MeToZa) 3a IPOLeHY BUCHHe HaKHaJle HeMaTepyjaiHe LiTeTe, 003UpoM 1a 6u
Ha Taj HAYMH 61O pellleH Npo6IeM IpeTepaHo HejeqHaKe CyACKe Ipakce 3a
VICTe VIV CIIVIYHE CUTYallMje ca jeflHe CTpaHe, a ca Apyre CyHZoBM Ou U fja/be
UMl jefMHM IIPaBO Ja UAY M M3HAJ, IpernopydyeHMX MaKCMMalHUX U3HO-
Ca, Y 3aBMCHOCTM Off KOHKPETHOI C/Iy4Yaja M pasjiora IPaBUYHOCTH, a KOje
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pelere 61 HajBUIIIe OATOBAPAIO HEMAYKOM MOJie/Ty HaKHaJie HeMaTepyjanHe
mTeTe (MaKCMManHM M3HOCUM 6u Mopamu 6utum kao y ®panuyckoj camo
OPMjEeHTALMOHOT TUIIA X KOPUCTWIN OU ce caMO M3y3eTHO Kajl ce Ha Apyru
Ha4lH a IIpeMa OKOJTHOCTMMA KOHKPETHOT CTy4Yaja HaKHaja He 61 Mora yT-
BPAWUTYU Ha APYTU HA4MH).

Todor BRAJOVIC
PhD Student at Faculty of Law, University of Belgrade

NON-PECUNIARY DAMAGES IN SERBIAN MOTOR
THIRD PARTY LIABILITY INSURANCE WITH
SPECIAL EMPHASIS ON INDIVIDUAL SOLUTIONS
OF EU MEMBER STATES

Summary

The author deals with the problem of determining the scope and amount
of compensation that can be awarded on the basis of liability which a person
suffers from a motor vehicle in circumstances where the violated good is non-
proprietary in nature — non-pecuniary damage. Particular attention is paid to
the non-compliance of certain legislation: Law on Compulsory Traffic Insurance
and Regulation on compensation of persons, with the highest legal act of the
Constitution of the Republic of Serbia, and in this sense the existing solution is
criticized as economically unjustified and legally untenable. In light of harmo-
nization of the Republic of Serbia with the European Union, the comparative
approach provides the analysis of non-pecuniary damages in certain EU Mem-
ber States with a commitment to changing the current legislation to accept a
combination of solutions in France and Germany, subjective-objective method
for determining the amount of non-pecuniary damage.

Key words: motor third party liability insurance, non-pecuniary damage,
regulation, the regulation systems of non-pecuniary damage.
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CTPYYHA MUNII/bEIbA

ap Benucas MAPKOBU'h
moueHT IlocnoBHor dakynrera BabeBo, YHuBepsurer CHHIMAYHYM
beorpap

YITOBOP O CTPYYHOM YCABPHIABAILY
M ITOPECKA EBA3UJA

Pe3sume

Ciupyuno ycaspuiasarve ipegcitiasma iogusare HU0a 3HAA U Cilo-
cobroctiiu y ogpeheroj citpyuu. Moice ce spuiuiiiu tipe 3atiocnerva u Kao ipaso
u obasesa u3 paguoi ogroca. Kaga ce ciiposogu tipe 3aiiocnerra aniaroeano
Juye Huje y pagHom 0gHocy U yio8OpoM O CHIDYUHOM ycaspuiasarby ce He
Mmopa ycilociiasuitiu obase3a uciinaitie HoguaHe HAKHAge. 3AKOHOM O pagy
Petiybnuxe Cpbuje Huje oipanuueHo ilipajarve yio6opa o CHiPy4HOM ycasp-
uasary ocum yKoIuko wpajare clieyujanusayuje Huje ogpehero tiocebHum
apouucuma. Ogcycitiso ogpegbu o oipanuuery gyxuue wpajara yioopHol
0gHOCa Kopucilie HecasecHU HOCI0gasuu Koju 06aj yioeop Kopucitie ga Ou
Upuxkpunu pag Ha ypuo. Y pagy ayiiop fipuxasyje Kaxo ce y upaxcu 37o-
ylioiipebpasa upumena yiosopa o CHipy4HOM ycaspuiasary pagu usbeiasaroa
iopeckux obaseza. Pagu ce o 3axoHuiioj iopeckoj e6asuju kpo3 HeneiutiumHo
MuHumMU308are Hopecke obasese. Ilpeiiopyxa je ga ce y yiupasHoj u cygckoj
upaxcu tipeiliepano ipajaree yiogopa o CHIPYUHOM ycaspuiasarby He UpusHa
3a iotpede oiope3usarva jep ce pagu o CUMYIO8AHOM UPAGHOM HOCY WATHO
3Hauu ga Ou wipebano ouope3o8ailiu GUCUMYNOBAHU 1OCAO, KAO U ga ce
usmenama 3aKoHa 0 pagy oipaHudu gyiuxa wWpajarea yiosopa o cilpy4Hom
ycaspuiasarvy U UdmMeHu weiog uocpecku wipetiman.

Kmyune peuu: pag san pagrot ogHoca, yiosop 0 CUIpy4HOM YCABPUIABAIbvY,
ilopecka esasuja.
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I YBop

Kao o67mmk pafa BaH pajiHOT OfHOCAa 3akOHOM o pamy’ Pemy6mmke
Cpbuje ypebeno je crpy4yHo ocmocoO/paBame M ycaBpliaBame. Ilpema
ofpen6u wiana 201 3akoHa O papy, YTOBOp O CTPYYHOM OCIIOCOO/baBamy U
ycaBplllaBamy IOC/IOAABaI] MOXKe Jla 3aK/bydM:

1) ca He3aIOC/IEHUM /HIeM, pagy 00aB/barba MIPUIPABHUYKOT CTaXKa
U Tojarama CTPYYHOI NCONUTA, Kaj je TO 3aKOHOM, OJHOCHO
IpaBIIHUKOM TIpefiBuheHO Kao moce6aH yC/IoB 3a CaMOCTA/THM Paj,
y CTpymi;

2) ca nuueM Koje el Jia ce CTPYYHO YCaBpIIM M CTeKHe IoceOHa
3Hama ¥ CIIOCOOHOCTH 3a paj y CBOjOj CTPYLM, OZHOCHO fia 06aBU
crlenMjanusanijy, 3a BpeMe yTBphHeHo ImporpaMoM ycaBplIaBama,
OJHOCHO CIelljanu3anyuje.

CTpy4HO ocrocob/paBame 11 ycaBpllaBambe ce MOXKe peann3oBaTy Ipe
3aII0C/Ieba Iy TeM IIKO/IOBaba U IIyTeM IMPaKTUYHOT pajia M 3aIl0CTIeHNX Kao
IpaBo 1 o6aBe3a 13 PaJHOT OJHOCA.

Y pany je mpuKazaHO CTPYYHO OCIOCOO/baBame U yCaBplIaBamwe Koje
ce obaBsba Ipe 3aMoCyIemha.

3akoHOM 0 papy Perry6mke Cp6uje Huje OrpaHIYeHO Tpajarbe yroBopa
O CTPYYHOM ycCaBpILIaBaly OCUMM YKOJIMKO Tpajaibe CIelyujanusalyje Huje
onpebheHo mMoceOHMM MponMCUMA.

Ha ocHOBY yroBopa o CTpyYHOM ycaBpIlaBamy He MOXKe Ce M3BpILIN-
TH TIpeobpaxkaj y pamuu oiHOC Ha Heonpeheno Bpeme.’ OBy uumeHNIa K20

1 Cn. inacnux PC, 6p. 24/2005, 61/2005 u 54/2009.

2 3axoH o pagy Peny6muke Cprcke, Cr. inacuux PC, 6p. 55/07 y wiany 25 mpomucyje aa
MIOC/IOaBall MOJKe JIMIle KOje TPaKl 3alloCTIebe, Y3 HEeroBy CaracHOCT, Kao U pafHMKa
y PafHOM ORHOCY, YIYTUTM Ha JOIYHCKO OCIOCOO/baBaibe 3a PYKOBame CPefcTBMMA
paja u cpefCcTBMMA 3aIITHUTE Ha Pajly ako je TO HEOIXOJHO 3a 6e36jefHO pyKoBambe TUM
CPefiCTBMMA M 32 HMXOBO HaMjeHCKo Kopumhemwe. O Tpajamy U HaumHy cripoBobema
JIOIIYHCKOT 0CIIoco67baBarba OTydyje Iocnofasal. 3akoH o pany Lipue T'ope, Cn. nucii
LT, 6p. 49/2008, 59/2011 1 66/2012, He IO3Haje CTPYYHO OCIIOCOO/baBame 6e3 3aCHMBambAa
pajHOT ofHOca. 3akoH o pamy Xpmartcke, Hapogre Hosune, 6p. 149/09, 61/11, 82/12,
72/13 nosHaje CTPYYHO OCIIOCOO/baBame NPUIPABHUKA 6e3 3aCHMBaba PaJHOT OFHOCA
Koje MOXXe TpajaTy Hajmy)ke KOJIMKO Tpaje NPUIPABHUYKIM CTaXX, OJHOCHO HajayxXe
TOIMHY [aHa aKO 3aKOHOM HIje ApyKuuje oxpebheno.

3 ,YroBOp O CTPYYHOM OCIOCOO/baBalkby ) YCaBpIUaBamy HIje OCHOB 3a 3acHMBabe
pajiHOT OfHOCA Ha HeofipeheHO BpeMe a ako je TO /uIle HACTABWIO fia Pajyl IO UCTEKY
POKa Ha Koju je Taj yroBOp 610 3aK/by4eH Ipe3yMIIlMja IpepacTama pagHOr OGHOCA Ha
Heopipeh)eHO BpeMme HacTama 6U JaHOM CTyIama Ha pajf 110 MICTeKy POKa U3 yroBopa o
CTPYYHOM OCIIOCOO/baBakby M YCaBpIIABamY', U3 Ipecyfie BpXOBHOT KacaIlMoOHOT Cyna
Cp6uje, Pes. 143/10 op 8.4.2010. rogune, IIpasHu ungopmaiiiop, 6p. 7-8/2010, Intermex,
beorpap,.
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M OJICYCTBO OfIpefiby O OTpaHMYErY AY)XVMHE Tpajarba YTOBOPHOT OffHOCA
KOPMCTe HeCaBeCHM IIOCTO/ABIY KOj/ OBaj YTOBOP KOPUCTe fia 611 IPUKpPUIN
paz Ha 1pHO. Tako ce yroBOp 0 CTPYYHOM yCaBplIaBamy 3/10yHOTpeb/baBa,
Kao CYMY/IOBaHV IIPaBHM 110CA0, f1a OU ce 136er/I0 3aCHMBabe PaJHOT OfHOCA
u mnahame mopeckux obasesa.

Y pany je mprkasaHoO Ha KOHKPETHOM IIpUMepy KaKO Ce BpIIN 3710-
ynoTpe6a OBOT MHCTUTYTa Ca LM/bEeM Ja Ce AP>KaBHU OPraHM aKTUBUPAjy
U TIpYMeHe TIpOIMCe jep IpaBHA Ap)KaBa U BIaJjaBMHA IIpaBa IOCTOje CaMo
aKo ce IPOINCK JOC/IETHO NPUMEmbYjy Ha CBe CIydajeBe 6e3 msyserka. OBo
noce6Ho ca acmekrta Ivrahama mopeckux ob6asesa jep je QYHKIMOHNCame
npxaBe HeMmoryhe sammciutu 6e3 mopesa. Ilopeckyu o6Be3HMIM MOry nAa
OpTraHN3yjy CBOje IOCTIOBambe TaKo fla n36erHy mopes npuberasajyhn pasaum
IpaBHMM KOHCTpyKIujama. Ilopecka eBasumja Mo>ke OUTM 3aKOHUTA U
HEe3aKOHMTa. Y KOHKPETHOM C/Iy4ajy pajii ce O 3aKOHUTOj TOPECKOj eBasuju
KpO3 HeJIeTUTMMHO MUHVMMU3OBame IOpecke obaBese Koje ayTop y pamy
obpasnaxke U Jjaje IperopykKe 3a pelerbe.

II ITojam yroBopa o CTpy4YHOM OCIOCOO/baBamy M YCaBPUIABAY

/13 HaBeieHux ofpen6u wiaHa 201 3akoHa 0 pajfy MOXe ce 3aK/bY4UTH
fla je yroBOp O CTPYYHOM OCIOCOO/baBaly M yCaBpIIaBamy CArACHOCT
BOJba TIOCTIOJABIIA Ca jefjHE CTPaHe M HE3aNOoC/IEeHOT JIMIA ca Jpyre CTpaHe,
pamu obaB/bama IPUIPABHUYKOT CTaKa ¥ IIOJIaralba CTPYYHOr WCIUTA
He3aIl0C/IeHOT JINLIA, Kaf je TO 3aKOHOM, OfHOCHO IIPaBMTHUKOM IIpefiBuheHo
Kao Ioceb6aH YCIOB 3a CAMOCTATHU paj y CTPYLM, KaOo M CarIacCHOCT
BO/ba IIOC/IOfjaBlja ¥ JIMIA KOje K€M fla Cce CTPYYHO YCaBpIIM M CTeKHe
noce6Ha 3Hamwa ¥ CIIOCOOHOCTY 32 pajj y CBOjOj CTPYLM, OFHOCHO #a 006aBu
Cllenjanusanyjy, 3a BpeMe yTBphHeHO IporpaMoM ycaBpllaBamba, OJHOCHO
crenyjanmusanyje.

3aKOH 0 pajiy He Jaje TepUHMIN]Y IITa je CTPYYHO OCIIOCOO/baBambe, a
IITa CTPYYHO yCaBplIaBambe. Y TEOPUjU Cy PasTPaHMYEHM OBY IIOjMOBM.

Cipyuro obpasosarve TIpefiCTaB/ba IpOLEC CTHUILAba 3HAMa, CTPYU-
HUX M pagHMX CcrocoOHocTy, ymMeha M HaBuKa IyTeM ILIKOJIOBama WU
INpakTUYHUM pagoM. To je mpomec cTuuama ofipeheHor cremeHa IIKoscke
cripeMe (cpef by, BUILY, BICOKM CTelleH) Y ofipeheHoj cTpyun.

Cipyuro ociiocob/wasarve, 10 IIPaBUITY, IPECTaB/ba CTUIIAbE OITOBapa-
jyhux sHama, pagHUX CIIOCOOHOCTM M BELITHHA, [IOC/Ie LIKOTIOBamba, KaKo 6u
ce JuIle OCIOCOOMTIO 3a CAaMOCT/IaH paj y CTpyuy (HIIp. IPUIIPaBHULIN).

Citipyuro ycaspuiasarve TIpefCcTaB/ba MOAV3abe HUBOA 3HAMHA I CIO-
cob6HOCTHN Y ofipehenoj cTpym (Hmp. crermjanmusanyja).*

4 Bupu: Ilpenpar JoBanosuh, Pagro ipaso, IlpaBuu daxynrer Hosu Cap, 2012, ctp. 272.
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YTOBOp 0 CTPYYHOM OCIHOCOO/baBalby 1 YCAaBPIIBAKY 3aK/bydyje ce Y
IJICAHOM OOJIUKY.

ITocmopasar Tpeba fia loHeCe IPOTpaM CTPYYHOT ycaBpllaBama KO-
juMm ce ytBpDhyjy BpcTa, HauMH U BpeMe Tpajamba CTPYYHOT yCaBpIIaBamba,
OJHOCHO CIelyjaiu3aLyje U IpoBepa CTedeHor 3Hama. Ilocmomasarn Moxe
la 06e36eay MUILy Ha CTPYYHOM OCIIOCOO/baBamby ¥ yCaBpUIaBamby HOBYAHY
HaKHaJly ¥ pyTa IIpaBa, y CK/IaJly ca 3aKOHOM, OIILITIM aKTOM /I YTOBOPOM
0 CTPy4YHOM OCIIOCO6/baBalby M ycaBpllaBamby. HoBuaHa HakHajja He cMaTpa
ce 3apajioM y cMHUCIy 3aKoHa O pajy, a Impema ofpef6aMa IMPOMNCA KOju
ypebyjy mnahame nmopesa u fonmpmHOCa, HaKHaJja MMa TPeTMaH yTOBOpPeHe
HaKHafe.

[Topen 3akoHa O pafy, CTPYYHO OCHOCOO/baBarbe M yCaBpIIABarbe
ypebeHo je u moce6HMM IpomucuMma 3a Ap>KaBHe CIy)XOeHUKe, y 0bmacTu
3[paBCTBa U COLMjaTHe 3aIUTUTE, CYACTBA, BOjCKE M CIL.

1. Ctpy4Ho ocnoco6/baBame

YTOBOp 0 CTPYYHOM OCIIOCOO/baBalby Ce 3aK/byUyje 3a 0CIIOCOO/baBatbe
3a CaMOCTA/IaH paji y CTPYLY — IPUIIPABHUYKI CTX. YCTIOBY 32 3aK/byderbe
yroBOpa O CTPYYHOM OCIOCOO/baBaIby 3a CAMOCTAIaH paj y CTPYLH CY [
ce OH 3aK/pydyje Ca He3allOC/IeHMM J/UIIeM y CBOjCTBY NPUIPaBHUKA M A
je TO 3aKOHOM, OZHOCHO IIPaBIIHMKOM IpefBubeHo kao mocebaH ycnos 3a
CaMOCTa/IaH Pajj y CTPYLN.

Jla 6u nocnopasar ca ogpeheHNM nMuIeM 3aK/by YO YTOBOP O CTPYYHOM
0C1I0co6/paBamy, HOTPEOHO je a Ce pajiy O IOCTIOBYMA 3a KOje Cy 3aKOHOM M/
IPaBIIHMKOM O OPTaHM3ALVj! M CHCTeMAaTU3aLVj) [I0CTI0BA KO IOC/TIOaBIIa
(wran 24 3akoHa o papy), npeasuheHo ob6aB/barbe IPUIPABHNYKOT CTAXKA U
ToJIarame MPUIPABHIYKOT MCINTA 3a /IMIA Koja 1mocefyjy oapehenn crenen
¥ BPCTY CTPy4He CIIpeMe, a HeMajy PagHOT MCKYCTBa.

3a 6pojHe [leTaTHOCTY IPUIIPABHUYKM CTax je ypebeH xao obaBesaH,
Kao IITO Cy, Ha IPUMeEP: 3[PaBCTBO, COLMjaNHa 3ATNUTA, CYACTBO 1 Ap. ITo
IpaBUITy ce 3a 00aB/barbe MPUIIPABHIYKOT CTa)Ka 3aCHMBA PaiHU OJHOC alu

ce MCTU MOXXe 00aB/paTy 1 0e3 3aCHUBaba PAJHOT OJHOCA.

Oppenbom wrana 106a 3akoHa O ApP)KaBHUM CIIY)K66HI/I]_U/IMa6 ca

HE3aIIOC/IEHVIM JIMIIEM PYKOBOAM/IAL, MOXKE 3aK/bYIUTN YTOBOP O CTPYyYHOM
ocriocob/paBamy 6e3 HakHazie, pafii CTPYYHOI OCIIOCOO/baBamba, OFHOCHO
CTUIJalkba PAJIHOT MCKYCTBa M YC/IOBA 3a IIO/arame Jp>KaBHOT CTPYYHOT
ucnuta. OBMM 3aKOHOM OTPAHMYEHO je Tpajarbe CTPYYHOT OCHOCOO/baBarba

5 V3 Munuperwa MyHyCcTapcTBa paja u counjante nomnruke Perry6nuke Cpouje, 6p. 011-
00-287/2011-02 ox 13.4.2011. roguHe.

6 Cn. inacnux PC, 6p. 79/2005, 81/2005, 83/2005, 64/2007, 67/2007, 116/2008, 104/2009.
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M TO 32 JINIA Ca CPeNIVM 00pa3oBameM Hajy)Ke LIECT Mecely, 3a AMia ca
BYICOKMM 00pa3oBarbeM Hajlyske TOIVHY JaHa.

Onpen6ama 3akoHa O 37paBCTBEHOj samrTuti’ u3Meby ocTamor ype-
beno je BosoHTepcKO 06aB/pame MPIPAaBHUYKOT CTaXKa Kao 00/1MKa paja BaH
papHor ogHoca. CxofHO ofpen6ama wiaHa 178 0BOT 3aKOHA IIPUIIPABHIYKM
CTaX MOXe ce 00aB/baTu M y OONIMKY BOJOHTEPCKOT paja, Kao paj BaH
pagHor opHoca. Ob6aBesa o06aB/barba IPUIPABHUYKOL CTaKa IIPOIMCAHA
je M 3a 3EpaBCTBeHe pajHNUKe M 3a 34PaBCTBEHE CapajHMKe. 3ApaBCTBEHA
yCTaHOBA, OHOCHO IIpMBAaTHA IIpakca MoxXke (a He Mopa) /NIy ca KOjuM
3aK/bY4M YTOBOP O BOJIOHTEPCKOM pajiy fia 06e30eay HaKHAAy 3a pajj U Apyra
IpaBa y CKIafy ca 3aKOHOM M JPYTUM OIIIITUM aKTUMA.

3aKOHOM O COLIMjA/THO] samTTm,® onpenbama wiana 142 cras 2, mpo-
IJICAHO je [ja IPUIPABHUYKYU CTOXK MOTy 00aB/baTy U CTPYYHM PafjHULINA U
CTPYYHM CapaJHUIV KOj! Cy aHTa)KOBaHU y CBOjCTBY BOJIOHTEpa, Kao paj, BaH
pagHoTr ofiHOCa. IIpumpaBHIYKM CTaXX M3BOAY Ce IO YTBphHeHOM mporpamy
pafu CTPYyYHOT OCHOCOO/baBamba 3a CaMOCTATIaH Pajl Y YCTAaHOBU COLMja/IHe
3alITUTe U KOJ Ipy><aolla YCIyre colMjajHe 3allTUTe, IOJ HeIOoCpPegHUM
HaJI30pOM CTPYYHOT PafiHUKA OJHOCHO CTPYYHOT CapafHMKa (MeHTopa) Koju
VIMa HajMambe IeT TOAVHA PaJHOT MICKYCTBA y COLIMja/IHO] 3aIlTUTIL.

Tpema ofpei6ama wiana 67 3akona o ypehermwy cymosa’ aumnmomMupann
IPaBHUK MOXKe Pajyl CTHUILAma YC/IOBa 3a IOJarame IPaBOCYSHOT VICINTA
OuTH IpUM/BEH Ha 00YKY y Cy7 0e3 3acHMBamba pafHOT OfHOCA (BOJIOHTEP).

2. CTpy4HO ycaBpuIaBame

Crpy4HO ycaBplIaBame je MOAM3are HJUBOA 3HAWa U CIIOCOOHOCTH
y onpebeHoj cTpyum. YroBop o CTpyYHOM ycCaBplllaBamy IOCIOAABaL], MO-
e Jia 3aK/bydM ca JIMIeM Koje XKelu Ja ce CTPYYHO YCaBpIIM U CTEeKHe
nocebHa 3Hamwa ¥ CIIOCOOHOCTM 3a Paji y CBOjOj CTPYLM, OFHOCHO 006aBU
CIleljaMsanyjy, 3a BpeMe yTBpheHO ImporpamMoM ycaBplIaBama, OFHOCHO
crenyjanusanyje.

Crpy4HO ycaBpllaBame pafy CTUIamba IMOCeOHNX 3Hama U CIelyja-
Nu3anyja HOTPeOHN Cy 3a IOjefiVIHe [JeMaTHOCTY 1 IIOC/IOBE a He FeHepaTHO
3a CBe IIOC/IOBe. YcaBplllaBame MOTY 00aB/baTy JIMIA 3aIIOC/ICHA KOJ jeJTHOT
IIOC/IOABIIA, @ KOJ| Wera HeMajy MOTYhHOCTM 3a TO, a MOTY 1 He3arocaeHa
mmna. YobudajeHo je, Ha Ipumep, crpoBobeme criennjanmsanyje y 3apas-
CTBEHVM YCTaHOBaMa y KOjuMa JieKap ca 3aBpLIEHMM (aKyITeTOM U IIpHu-
IPaBHIYKVMM CTaXXOM CIIeL[MjaIn3Mpa HeKy 00/1acT MeYILIHE.

7 Cn. inacHux PC, 6p. 107/2005, 72/2009, 88/2010, 99/2010, 57/2011, 119/2012, 45/2013.
8 Cn. inacrux PC, 6p. 24/2011.
9 Cn. inacHux PC, 6p. 116/2008, 104/2009, 101/2010, 31/2011, 78/2011, 101/2011.
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CTpy4HO ycaBpluaBame ce obaB/ba y CKIafly ca IIPOrpaMoM Koju je
AyXaH fa JoHece mocnopasal. IIporpamom ce yTBplhyjy BpcTa, HaumH u
BpeMe Tpajarma CTPYYHOT ycaBplllaBama M IPOBepa CTeUEHOT 3Hama.

3aKOHOM O pajy HMje IPOIMCAaHA CAf[pKMHA YTOBOPa O CTPYYHOM
ycaBplIaBamy, Beh je TO 0CTaB/beHO YTOBOPHUM CTpaHaMa.

CMaTpaMo fia YTOBOpP O CTPYYHOM yCaBplIaBamy Tpeba HApOUMTO Ja
CafipXI1: IOJATKe O YTOBOPHUM CTPaHaMa, IIpefiMeT CTPYYHOT yCaBplLIaBamba,
POK Ha KOji ce 3aK/bydyje YroBop, IpaBa ¥ OobOaBe3e YrOBOPHMX CTpaHa
IpeMa IIPOTpaMy CTPYYHOT yCaBpIIaBara, pas/lo3N 3a OTKA3 IIpe MCTeKa
yroBOpa M OTKa3HU POK, a MOTY Ce YTOBOPUTH: HOBYaHA HAaKHAJla 3a BpeMe
CTPYYHOT ycaBpIllaBara I [pyra IIpaBa JMia Koje ce ycaBpllaBa. 3a pasinKy
Ol CTPYYHOT OCIocoO/baBara 3a CaMOCTalaH paj, Koje, CXOJHO YWIaHY
47 3akoHa o pafy, He OM MOIJTO fia Tpaje Ay>ke O HPUIPBHUYKOT CTaXKa,
IepMoj CTPYYHOT ycaBpllaBama HuUje IpOmNcaH 3akoHOM o papy, Beh ce
yTBpDhyje mporpaMoM CTpy4HOr ycaBpllaBamba, P YeMy BpeMe CTPY4HOT
ycaBpiIaBama Tpeba f[a OAroBapa BpeMeHY IOTPeOHOM 3a CIIpoBOheme
IporpaMa CTPy4HOT ycaBpliaBama. AKO MOCeOHIM 3aKOHOM Huje Apyraduje
IPOMNCAaHO, MUILIUBEHA CMO fla OM CTPYYHO ycCaBpllaBame MOIVIO Aa Tpaje
Hajoy>Ke TOMHY [jaHa, CXOJHO BPEMEHY KOje je 3aKOHOM IIPOIJCaHO Kao
MaKCMMaJTHO BpeMe 3a CTPYyYHO OCIOocoO/baBame 3a CaMOCTaaH paf.
ITomTo cy ycnoBu 3a obaBpame ofpehennx mocinosa yTephyjy, mo npasuny,
HPaBWIHMKOM O YHYTPAILIEkOj OPraHM3ALUjy M CUCTEMATU3ALMj) [IOCTIOBA,
TO Ce 3aXTEBU Y IIOITIEAy CTelleHa 1 BpcTe oOpasoBamwa yTBphyjy TuM aktom,
aKo 3aKOHOM HINCy IIPOIMCaHM IOCeOHM YCIOBM 3a paj Ha oppehenyum
nocnoBuMa. [IpaBWIHMKOM ce, IOpeN 3aXTeBa y IOITIEfly BPCTe U CTelleHa
obpasoBamwa, yTBphyjy U ApyrM moceOHM yCIoBM 3a paj Ha oapeheHum
ToCTOBMMa (HII. PajiHO UCKYCTBO, OCe6Ha 3Hama 1 criocobHoCTH 1 Aip.). 0

III ITopecku TpeTMaH YroBOpa O CTPYYHOM OCIIOCOO/baBamby
M yCaBplIIaBamby

[Topeckn TpeTMaH yroBopa O CTPYYHOM OCIIOCOO/baBamby M yCaBp-
IIaBaby 3aBUCHU Off TOTA Jja /U je YyTOBOPOM IpefBuheHa MCIIaTa HaKHaje
WM He. YKOJVKO YrOBOpOM Huje mpensubeHa ycIlata HakHajie juie ca
KOjUM je 3aK/by4eH YrOBOP JMMa IIPaBO Ha 00aBE3HO COIMjaTHO OCUTYparbe
3a CIy4aj oBpefie Ha pafy U MpodecroHaTHe 60IeCTH.

AKo /mmIe aHTaXOBaHO II0 YTOBOPY O CTPYYHOM OCIOCOO/baBamby
M yCaBpIlaBamby He OCTBapyje YrOBOpeHYy HaKHaAy 3a paj IOCIO0JaBall je
Oy>aH Ja IJIaTu:

10 Munubete MuHKUCTApCTBA paja, 3allolil/baBalba M colijaHe monuTuke 6p. 011-00-
399/2012-02 op 6.2.2013. roguHe.

148



10-12/2013. Benucas Mapkosuh (ctp. 143-154)

1) JoupuHOC 3a IEH3MjCKO ¥ MHBAINACKO OCUTYpame 3a CIydaj
MHBATMIHOCTU U TelleCHOT oliTehema IIPOy3spoOKOBaHKX IOBPEOM
Ha pajly wiu npocgecroHanHoM 6onemhy o cronu ox 4%.

ITpaBa3acy4aj MHBaIMIHOCT M Te/lecHOT oluTehera Ipoy3poKOBaHMX
IIOBpeIOM Ha pany wiy npodecroHaTHoM 6onemthy ocTBapyjy amia Koja ce
HaJTa3e Ha CTPYYHOM OCTIOCO6/baBamy. ! JIniie Ha CTpyYHOM 0CIIOCO6/baBatLY
U yCaBpLIaBamy je (PU3NYKO jMIe Koje, y CKIafy ca 3aKOHOM KOjUM ce
ypebyje pan, o6aBspa paj 1o OCHOBY yroBOpa O CTPYYHOM OCIIOCOO/baBabY U
ycaBpllaBarby WK IPyToT yroBopa, 6e3 3acHMBamba PagHOT ofjHoCa. 2

O6Besnuny ponpunoca 3a IIMO 3a caydaj MHBaIMIHOCTU M Terec-
Hor omrehema IO OCHOBY MOBpefie Ha pamy M IpodecnoHamHe 6omecTn
M JIOMPMHOCA 32 37IPaBCTBEHO OCHUTypame 3a CIy4aj IOBpefie Ha pajgy u
npodecuoHanHe 6omecty, y crydajeBuMa YTBpHeHMM 3aKOHOM je HOCIIO-
JaBall y CKIafly ca 3aKOHOM KojuM ce ypeDhyje paj 3a ;muija Ha CTpyYHOM
ocrocobpaBamy M ycaBpmiaBamy. - OCHOBMIJA J[IOIPMHOCA je HajHIDKA
Mece4yHa OCHOBUIIA IOTIPUHOCA.

2) IlocnopaBan je my’kaH fja IUIATM U JOIPUHOC 32 3IPaBCTBHEHO
OCUTYpalbe 3a C/Iy4aj IIOBpefie Ha pany u npodecnonante 6omecTn
no cronu of 2%.

AKo /uIe aHTa)XOBaHO IO YTOBOPY O CTPYYHOM OCHOCOO/baBamby 1
ycaBpIlIaBaly OCTBapyje YTOBOPEeHY HaKHafly 3a paji OC/IOJaBal] je Jy>KaH
fla TIaTu:

1) mopes Ha #pyre mpuxofe 1o cromu of 20% Ha OPyTO OCHOBUIY
yMarbeHy 3a 20% HOpMMpaHUX TPOIIKOBA;

2) [OUpPMHOC 3a IEH3UjCKO M MHBAIMACKO OCHUIypame 3a CIydaj
VHBAIMAHOCTY V1 TeJIeCHOT ouTehera Ipoy3poKOBaHIX IIOBPEXHOM
Ha papy wim npodecronanHoMm 6onemhy mo cromu op 4% Ha
HAjHIDKY MeCEYHY OCHOBMILY [IOIPMHOCA, OZHOCHO YTOBOPEHY

11  3akoH O IEH3UjCKOM U MHBAIUACKOM ocurypawy, Cn. inachuk PC, 6p. 34/2003, 64/2004,
84/2004, 85/2005, 101/2005, 63/2006, 5/2009, 107/2009, 101/2010, 93/2012, 62/2013, 4.
17 cr. 1 Tau. 2.

12 3akoH 0 ZOIpPMHOCKMA 32 06aBe3HO COLMjaIHO ocurypabe, Cr. inacnux PC, 6p. 84/2004,
61/2005, 62/2006, 7/2008, 5/2009, 7/2009, 3/2010, 4/2011, 52/2011, 101/2011, 7/2012,
8/2013, 47/2013, 4. 6 Tau. 9a.

13 3akoH 0 HOIPMHOCKMA 32 06aBE3HO COIMjATHO OCUTYpame, Wi 11 Tad. 4a.

14  3akoH O JONPMHOCKMA 32 06aBE3HO COLIMjATTHO OCUTYpalbe, Y. 47.

15 3akoH o mopesy Ha jgoxopak rpabana, Crn. inacnux PC, 6p. 24/2001, 80/2002, 135/2004,
62/2006, 65/2006, 10/2007, 7/2008, 7/2009, 31/2009, 44/2009, 3/2010, 18/2010, 4/2011,
50/2011, 91/2011 (Omnyka YcraBHor cyna), 7/2012, 93/2012, 114/2012 (Opnyka YcTaBHOT
cyna), 8/2013, 47/2013, 48/2013, u. 85.
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HAKHAJy aKoO Ce OCTBapyje M aKoO je BUIIA Off HajHIDKe MecedHe
OCHOBIHIIE TOIPUHOCA;

3) BOIPUHOC 3a 3APaBCTBEHO OCUTYpambe 10 cTonu of 12,3 % Ha ucry
OCHOBMIY Ha KOjy ce maha mope Ha moxopak rpahaHa, yKOIMKO
JIULEe ca KOjUM je 3aK/by4eH YIOBOp HMje OCUTYPAHO IO IpPyTOM
OCHOBY.

OunrnegHo Cy yKyIlHe Iopecke obaBe3e JMIla aHTAKOBAHUX IIO yTO-
BOPY O CTPYYHOM OCHOCOO/baBamby I yCaBpIIaBamwy AA/IEKO Mambe Off NI Y
PagHOM OfIHOCY.

IV 3noynorpe6a yroBopa o CTpyYHOM yCaBpLIABamby
y IpaKkcu

YTOBOpPOM O CTPYYHOM OCIIOCOO/baBaby ¥ YCaBpIIaBamby MOXKe OUTH
6e3 HakHajle WIM ca HaKHAZoM. Y IIpakcy, InTahame HakHajle IO OBOM
YTOBODY je IIPaBMIIO, M TO IO IjeH) PajIHOT caTa Koja je HIKa Off LieHe PajIHOT
cata MUHMMAJIHe 3apaje.

ITpaBHa pa3sHMHA, OTHOCHO OJICYCTBO OAPeNO O OTpaHNYCHY AY>KIUHE
Tpajarba yroBOpa O CTPYYHOM yCaBpIlaBamby KOPUCTE HeCAaBeCHM MOC/IOABIIN
Ia 61 ce 3aIITUTIIN OFf CAaHKIIVja 300T aHTa)KOBama pajjHe CHare 6e3 yroBopa
o pany (panm Ha 1pHoO). [Ipema MunUbery MuUHNCTapCTBA paja U COLjaTHe
IOJIUTHUKE Tpajalbe CTPYYHOI OCHOCOO/baBama Tpeba fa Oyme BpeMeHCKU
OTpaHMYEHO KAaKO He OV JOIUIO 0 370ymoTpede 3aKOoHA. YKOIMKO je ped
0 IOCTIOBYIMA Tecapa, 31japa, MallMHUCTA U [p. CTPYYHO yCaBplIaBame 3a
o6aB/bare HaBeJJeHNX [I0CTIOBA He MOJKe Ce BPIINUTHU y IIEPUORY Of HEKOIMKO
rpabeBuHCKMX ce3ona.!”

MebyTum, y mpakcu ce mIMPOKO 3710ymoTpeO/baBa OBaj MPaBHU MH-
CTUTYT pajy MPUKpMBarba paja Ha L[PHO M Cajja BUINE XM/baJa /NUIA Pafu
II0 OCHOBY OBOT yroBopa 0e3 OocTBapMBama IIpaBa M3 PafiHOT OJHOCA, a ca
mpyre crpaHe 6e3 Ivrahama IpoONMCaHMX IIOpes3a ¥ JONPMHOCA Off CTpaHe
HOCTIOfjaBala.

Tako, Ha mpumep, npuBpenHo apywTso ILI. aHraxyje nuua mo yro-
BOPY O CTPYYHOM OCIIOCOO/baBarby 1 ycaBpllaBamy 3a obe3bebherme objekara
[Topecke ynpase y Cp6ouju. ITpu Tome aHraxxoBasa nuia mwiaha mo 80 gunapa
1o caty. JIuna cy 6mia aHra)xoBaHa rof1Hy fiaHa. ¥ TOKy paga VHcnekiuja

16 Ha 3apape ce mmahajy monpuHocu 3a o6asesno IIVIO mo cronm o 24%, 3a 06aBesHO
37 PaBCTBEHO OCUTyparbe 1o cTommy 12,3% 1 3a ocuryparbe 3a C/Iy4aj He3arnoCc/IeHOCTH 110
cronu 1,5% kao ¥ mopes Ha 3apajie 1o cromu 10%, 3aKoH 0 HOIPMHOCKMA 33 06aBe3HO
COLMjaTTHO OCUTYpabe, Wi. 44 ¥ 3aKOH 0 IIope3y Ha HOXofaK rpabaHa, wi. 16.

17  Munubete MuHKCTapcTBa pafia 1 colyjanHe monutrke Pemy6muke Cp6uje 011-00-
0023/2008-02 om 11.4.2008. rognHe.
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paja je BpmMIa KOHTPONY M KOHCTAaTOBajla Jia Cy 3aIlOC/IEHM 3aTeYeHM Ja
pajie 10 OCHOBY YTOBOpa O CTPYYHOM OCIIOCO0/baBakby U yCaBpIIABAY; [ CY
3aTe4yeHy 3aI0C/IeHy HaBegenu yropop normucanu 18.6.2012. ropune, a mocie
20 roguHa paja Ha MCTMM IIOCTIOBMMa obesbebema 3a Koju Cy 3aKbydmnm
YyIOBOp O CTPYYHOM YyCaBpllIaBamy; [ja JIUIA He 3Hajy 3amTo Tpeba ma ce
ycaBplIaBajy 3a Te IOCI0oBe Koje Beh yro pajie n nmajy mono>keHe CTpy4dHe
ucrute. Y 3alMCHUKY O KOHTPOJIM Ce€ He HaBOAM Jla /iU ITOCTOjU IpOrpam
CTPYYHOT yCaBpPIIaBabha, KO Ia CIIPOBOM 1 CJ1. VIHCIIeKIija pajia je 3alMCHIK O
V3BPLIEHOj KOHTPOJIN OCTAaBMIa MECHO HAJITIEXKHOj MHCIEKLV)Y 110 CEAVILTY
IpUBpegHOT ApyuITBa y b. anu Huirra Huje npenysero. Kourponncana muna
TaHacC pajie 10 YTOBOPY O CTPYYHOM ycCaBpuIaBamby. CaMo IoC/ie TOIMHY laHa
HOBU YTOBOP, IOHOBO 0 TOIVHY JJaHa, je 3aK/by4€eH ca JPYTUM NPUBPEHUM
npyursoM M. koje je nopmssobau ppyurrey ILI. OBne HarmamasaMm ja je
npywrso ILI. mobuno mocmose o6esbehema [lopecke ynpase myTeMm jaBHOT
TeHJiepa Ha KOMe je JlaJIo IIOHY/ly 10 LIeH! PaJIHOT caTa Koja je HIDKa off LieHe
MMHVMaJIHe 3apaje ca npunagajyhum nopesuma u gonpunocuma. Ha xanby
ydecHUKa Ha TeHZiepy YIIpaBa 3a jaBHe HabaBKe je 3ay3esa cTaB ja moHyhau
MOJKe JIaTV IIOHYAY IO LIeHM HIKO]j Off MUHUMAJIHE 1leHe KOILUTama pajgHe
CHare ako MMa 3aK/bydyeHe JIpyre IOCJIOBE Ha KOjuMa OCTBapyje IpoQur
KOjUIM MO>Ke fia IIOKpuje TYOuTaK y Koju cBecHO mpe. Mehytum, ounrnegno
je ma mpuBpenHo apymrso ILI. He uze y ryburax jep 3noymnorpe6oM yroopa
O CTPy4YHOM YyCaBpIlaBamy KOjyI KOPUCTM KAO CHMY/IOBAHMU IIPAaBHU IIOCAO
UIIaK OCTBapyje JOOUT.

Y 0BOM KOHKPETHOM C/Iy4ajy YrOBOp O CTPYYHOM YyCaBpIIABalby
IpeficTaB/ba CUMYIOBaHN NpaBHY 1ocao. CUMYy/oBame je IpuMep HaMepHe
HECaIJIaCHOCTM YHYTpPalllihe U U3jaB/beHe BOJbe M TaKBa IIOC/IOBHA OIepalyja
KOja Ce cacToju M3 fiBa yroBopa MehycoOHO moBe3aHa 3ajeSHUYKUM
BaHYTOBOPHUM 3a0011asHUM IybeM. CyIITHHA CHMY/IOBaHUX YTOBOpa je ¥
HaMepy M3NTpaBama (3a00mmaxerna) 3aKoHa, IpeMa TOMe, Y Kpajib0j TMHUjI,
y npoTuBIpaBHOM ToHammamy.'? YKema cTpaHaka je ma ce u3berte mpuMeHa
IpoIca Ha IPUKPYUBEHN ([UCUMY/IOBAaH) YTOBOP Y OBOM C/Iy4ajy yTOBOP O

pany.

V Ilopecka eBasuja

ITopecka eBasmja Moxe OMTM 3aKOHWTa ¥ He3akoHuTa. Hesakonmura
mopecka eBasyja oOyXBaTa OHe IIOCTYITIKe MOPECKOr OoOBe3HMKa ycMepeHe

18  3ammcHuMk MuHMCTapcTBa pajia U COLMja/IHe MONNTHKe, VIHcIiekTopaTa 3a paf, Onebema
MHCIeKuje pafia 3a Kony6apcku ynpasHu okpyr 380 6p. 021-00722/12-04 ox 30.7.2012.
TOfVIHE.

19 Bupu Buue: Joxxed Canma, Obnuiayuorno ipaeo, Hayuna xmwura, Beorpay, 1988, cTp.
233-234.
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Ha n3beraBame 1ahama mopesa KojuMa ce KpIIy ITOPeCcKy 3aKOH. 3aKOHUTA
IOpecKa eBasija IIOCTOj 1 Kajia TOPeCKy 00Be3HIK yMamyje IIopecKy obaBesy,
He Kpurehn mpu Tom nopecke nponuce. OHa ce jaB/ba y iBa BUJQ, X TO Kao:

- JIETUTMMHO MUHMMU30Bame IOpecke o6aBese (HOp. y BUAY
y3/Ip>KaBatba O IOTPOILHE OIIOPE30BAHMX IPOU3BOJA, CYIICTUTYILIMje
OLITPYje ONOPEe30BAHOT APTUKIIA OIaXke OIIOPe30BAHUM, U CIL.); U

— HEJIETUTMMHO MJHVMM30Bame Iopecke obaBe3e — HEIPUXBAT/BUBO
Y CMMCITY la MaKO HHje IIpeKpIleH 3aKOH, J0/Ia3n 1o oHeMoryhaBama
OCTBapMBamba LW/beBa Pajyl KOjUX je JOHET.

OcHOBHO obenexje ,HeIPUXBAaT/byBe" 3aKOHUTE TIOPeCKe eBasuje je y
TOMe JIa Ce pajiut O MOKYIIIajy HOPeCKOT NY>KHNKA Jla CMamy IOPecKy obaBe3y
Ha HIBO KOjJ je HVDKM Off HUBOA KOjI je 3aKOHO/jaBal] HaMePaBao Jla IOCTUTHE,
uMajyhu y BUpry iati 6pyTo IoXOfaK U faTe moce6He okomHocTn. 2

Y KOHKpeTHOM Ciyd4ajy, 3aK/by4MBaleM YroBopa O CTPY4YHOM
yCaBpIIaBaky Ha HaBeJIeHM HAa4MH, MUIbEHA CaM Jla Cé Pajii O 3aKOHUTO]
HIOPECKOj eBasujy HeJIETUTMHUM MUHUMM30BambeM mopecke obasese. OBOj
TIOPECKOj €Basujul ce MOXKe CYHpPOTCTaBUTU TyMayerme IpeMa eKOHOMCKO]
CYIITVHM, OFHOCHO PeIllere Cé MOKe OTPAKUTH Y TOKTPUHM /I je CYIITUHA
BaXHMja o (opMe MM y OCIamalby Ha €KOHOMCKY MHTEpIIpeTalyjy,
OIHOCHO y TrpabhaHCKONpaBHMM KOHI[ENITYMAa HMINTABOCTY CUMY/TOBaHUX
IIPaBHUX IIOC/IOBA, OFHOCHO M3NTPaBarba 3aKOHA.

OBpie je peneBaHTHO Haueno (PAKTMIUTETA, IPOMNCAHO YIAHOM 9.
3aKoHa O MOPECKOM MOCTYNKY ¥ IOPECKOj aJIMI/IHI/ICTpaLU/IjI/LZI OHo cagpxn
TpM IIpaBUIA.

IIpBO, MPOKTAMOBAH je MPMHINII Jia Ce IopecKe YnibeHnIe yTBphyjy
IpeMa IbIUX0BOj EKOHOMCKO] CYLITUHIL.

Hpyro, ako ce CMMY/TOBaHUM IPABHMUM IIOCTIOM IIPUKPUBA HEKY JPYTU
IpaBHY [10CA0, 32 yTBph1Bame nopecke 06aBe3e OCHOBY UMHM JUCHMY/TOBAHN
IIPaBHU I10CAO.

Tpehe, Ilopecka ympaBa je my>kHa [ja YTBpAM IOpPecKy obaBesy y
Cy4ajy Kajja Cy, Ha HPONMCUMA CYIPOTaH HAa4MH, OCTBAPEHM IPUXOAN,
OJJHOCHO CTe4YeHa MMOBMHA.

Y KOHKDETHOM CITy4ajy yTOBOP O CTPYYHOM yCaBpIIaBalby NPeNCTaB/ba
CYMYJIOBaH IIPAaBHU I10CA0 KOjUM Ce IPMKPMBA HEKM IPYT¥ IIPAaBHU I10CAO

20  Bugm: [lejan Ilomosuh, ITopecko tipaso, IlpaBuu daxynrer y beorpany, 2011, ctp. 45.
21  Cn. inacnux PC, 6p. 80/2002, 84/2002, 23/2003, 70/2003, 55/2004, 61/2005, 85/2005,
62/2006, 61/2007, 20/2009, 72/2009, 53/2010, 101/2011, 2/2012, 93/2012, 47/2013.

22 Ha mpumep, y npecynu Bpxosnor cyma Cp6uje Y. 120/04 op 23.2.2006. roguse cyp ce
II03Ba0 Ha NpPaBM/IO Jla Ce MOpecKe UMieHMIle YTBPDYjy IpeMa HUXOBOj eKOHOMCKO]
CYIITVHMA.
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(yrosop o pany). CuMynoBaHu yroBOp ce 3aK/bydyje IPUBMIHO aay IIOKpMUBa
HEKM JIpyru yroBop (mucumynosann).”> CuMynanuja je amcomyTHa ako je
3aK/by4eH NIPUBUIHY YTOBOP pajy 3a00MIaxKerma mpomnuca, npesape Tpehnx
amba VI paay KakKBOI APYyTor LiNba, a pelaTBHa aKO C€ IPUBUIHUM
YTOBOPOM IIPUKPUBA HEKM ADPYIU yr0130p.24 Y ToMm cny4ajy 3a yrephuBame
Hopecke o6aBe3e OCHOBY YMHM AMUCUMYJIOBAHM IIPABHM I10CAO.

OKONHOCT Ja je ca CTAaHOBMIITA IPUBATHOT IIpaBa CUMYJIOBAaHU
IpaBHM [10CA0 HUINTAB, HeMa IIOC/IeAVIa Ha TepeHy Iopeckor mpasa. ITo-
pecka ympaBa he, ca ocloHIleM Ha Hayeno (aKTHIMTETa, OIOPe30BaTH

AVNCUMY/IOBaHU IIpaBHN 1'IOC21O.25

VI 3akpyvyak

3noynoTpeba y mpuMeHM YroBopa O CTPYYHOM YCaBpLIaBamy pammn
n3beraBarma MOpecKux obaBesa MpeCcTaB/ba 3aKOHNUTY MOPECKY eBas3Njy Kpo3
HeJIeTMTVIMHO MUHMMM30Babe Iopecke obasese. [Iperopykajeja ce y yrpaBHoj
U CYZICKO] TpaKCU IIpeTepaHo Tpajarbe YyTOBOPa O CTPYYHOM ycCaBpllaBaiby
He IpM3HA 3a IIOTpede OIope3nBama jep ce pajy O CUMY/IOBAaHOM IIPaBHOM
HOCTTy LITO 3HAa4M Aa 61 Tpebajio onope3oBaTy AUCUMY/IOBAHMU IIPAaBHY I10CA0
(yroop o pany). Ilopecka ympaBa npu cripoBobemy MOpecKkMx Ipommca 1
HaIlaTe Iopesa IO NMPUHIMITY T3B. HY/ITe TOJNEPaHINje, KAKO Ce MEeJVjCKM
mexnapuine, Tpeba ma mobe ox cBoje kyhe, ofHOCHO o KOHTpoTe miahama
Hopesa IOpPecKuX OOBe3HUKA KOjy pajie 3a IeHe 1oTpebe. Y KOHKPETHOM
cny4ajy ITopecka ynpasa ns6opom HajjepTuHMjer nonyhaya ca ieHoM ycmyra
obesbebera ycnop MMHMMaaHe IieHe KOINTama YMHM YLITEAY Y CBOjUM
TPOLIKOBMMA, & €A [pyre CTpaHe, HeONlope3NBabeM UCUMY/IOBAHOT IPaBHOT
HOCTTa, YMHY MHOro Behy mTeTy ymamemeM npuxona Oyuera. Ilopen Tora,
TOIPUHOCK HEIOja/IHOj KOHKYPeHLMjU Ha TPXUIITY ycayra obesbehema a
0Ce6HO MaKCUMaTHOM eKOHOMCKOM JcKopuinhaBamy /uia Koja paze 6e3
3aCHMBaMba PaJHOI OfIHOCA M IO LIeHM pajia HIKOj Off MUHMMAJIHE lieHe
pana.

ITpenopyka je n ma ce usMeHaMa 3aKOHa O pajly OTpaHMYM JY>KMHA
Tpajarba YTOBOPa O CTPYYHOM yCaBplllaBaiby U MISMEHM FETOB IIOPECKM TPET-
MaH, OJIHOCHO JIa Ce HaKHaJla KOjy IIPYMajy /I11ia Ha CTPYYHOM OCIIOCO0/baBatby
U yCaBplllaBamby OIlopesyje Kao 3apaja.

23 Bugm: Vinuja Babuh, O6nuiayuono ipaso — ouwitiu geo, PaKynTeT 3a eBPOIICKe TPaBHO-
nonutndke cryauje Hosu Cap u JII Cinysx6enn rimacuuk beorpag, 2009, ctp. 119.

24 Bupm: Mo Begpun, Ilerap Knapuh, Ocnose umosuncxkoi iipasa, Haponte HOBuHe 1
ITpaBuu dakynrer 3arpe6, 1989, crp. 111.

25 [I. Ilonosuh, Has. geno, cTp. 52.
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Belgrade - Singidunum

CONTRACT ON PROFESSIONAL DEVELOPMENT
AND TAX EVASION

Summary

Professional development includes improvement of knowledge and skills
in a particular profession. It can be done prior to employment as a right and
an obligation that stems from employment contract. When conducting before
employment contract conclusion, engaged person is not officially employed and
contract on professional development does not necessarily produce an obligation
to pay any compensation. Labor law of the Republic of Serbia has no limits in
terms of duration of the contract on professional development, unless a limit
has been set by special regulation in a particular profession. The absence of lim-
its in terms of duration of the contract often brings to abuse by unscrupulous
employers who use this contract to conceal illegal work. The author shows how,
in practice, abuse of the contract on professional development has been used
for tax evasion. It is a lawful tax evasion through illegitimate minimization of
tax liability. It is recommended that in administration and courts practice, too
long lasting contracts on professional development should not be recognized for
tax purposes, because it is a simulated legal business, which means that dis-
simulated legal business should actually be taxed. By amendments to Labor law,
duration of the contract on professional development should be limited and its
tax regime should be altered.

Key words: work without employment contract, contract on professional
development, tax evasion.
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Haitawa TAJTIOBIh MAPU'h
aJBOKaT

ITPVIKPUBEH IIOBPARhAJ V/IOTA

Pe3sume

IIpasuno o 3abpanu tiospahaja ynoia 4naHOBUMA Gpyuiilieda, cx0gHO
KoMe epuierve UCUNAA, OJHOCHO pagrv Koje 3a HoCAequuy umajy uciinaiie
0g cilipare gpyuiiiea, y KOPUCTl YaH08A UCTHLOT, MUMO 3aKOHA, U0 HeMUPHCULL-
HUM yC08uUMa, HOCHIOjU Y C6UM PA3BUJEHUM TPABHUM CUCTEMUMA, YKTbYUY]Y
u Haw. Miax, y dpakcu cplckux cygoea, tpasuno o 3abparwerom iospahajy
ynoia ce Wymavu 8pno pecilpukiiueHo, iybehu wiume c60j cMucao, cyumiuHy
U yum 3001 Koia je UCiiO yéegeHO Y HAwlL UpAsHU cucitiem, oilieapajyhu wume
apocitiop 3a 6pojHe 3n0yiopede gpywitiea og ciipare U1aHo6a UCTHOL, KPO3
pasnuuuitie opme Upuxpuserol tiospahaja ynoia, uume ce HAHOCU BeUKA
witielia, He camo gpywiiiey, éeh u iosepuoyuma Uciol.

Kmyune peuu: ynoi, 3abpana epahara ynoia, ipuxkpuset iospahaj ynoia.

I YBop

Hopma o 3abpann nospahaja yrora wiaHOBMMa APYIITBA IIOCTOjU Y
HallleM 3aKOHOZIaBCTBY, Y CIMYHOM 00O/MMKY, Beh roToBO fiBe fenieHnje. Vmak,
TyMade€be€ IIpeIMETHE HOPME, T€ IIpMMEHA MCTE Y IIpaKCU Of CTpaHe IIpu-
BpefHIX cy6jeKaTa U Cy[OBa, HE WJIE laJbe Of IMYKOT LUTUpPaba MCTe, YCeN
Jera jjlaTa HoOpMa IIOCTaje HeepMKacHa 11 06eCMUIITbeHa, a OPOjHN HUIITABM
IIPaBHU IIOC/IOBM, KOjU ITOYMBAjy Ha 3abpameHoM nospahajy yiora, y mpak-
CU TIOCTENEHO IIOCTAjy pefoBaH ¥ omuTenpuxsaheH OOMUK NPUBPELHOT
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IIOCJIOBAaba, MAaKO IITETAH KAaKO II0 ApyHITBa U3 KOjI/IX C€ HE3aKOHUTO N3BJ/1a-
9M y/I0I, TaKo I IO II0OBEpMoLe JCTOT.

II ITojam 3a6pamenor nospahaja ymora

CxopHo wiaHy 60 3akoHa O HpUBPeJHMM APYLITBMMA Perry6mm-
ke Cpbuje us 2011. ropmue,! wian NPUBPENHOT APYILITBAa HeMa IIPaBO Ha
nospahaj yzora iy mak mpaBo Ha KaMaTy Ha yJIOT, KOjU je yIIaTuo, OffHO-
CHO YHEO Y JPYLITBO, T€ My JPYILITBO HE CMe BPAaTUTU Taj YJIOT, HUTYU IIPERY-

3UMaTH pajme y Iby nospahaja ncror.

Hamme, of MoMeHTa yHoIIema ylIOra y KaluTaa [APYLITBA, UCTU
II0CTaje MMOBVHA APYIITBA, a WIAH TyOU CBa IIpaBa Ha VICTOM, YK/by4yjyhu
¥ TIpaBo Ha NoBpahaj ymora, 6110 AMpeKkTHO, moBpahajeM cpercTaBa Koja cy
yIOXeHa y KaluTal APYIITBA, OMIO MHAMPEKTHO, Npefy3MMameM pajbu
KoOje MMajy 3a LM/b IOTEHIjaTHO ,M3B/Iadere” CpeficTaBa 13 MMOBMHE TOT
ApyIITBA (3aBVICHOT APYIITBA YIAHA), Off KOT ,,Ji3B/IaYeba CPefiCTaBa’ KOpU-
CTHM MMa CaMo WIaH, /i He ¥ ApywTBo. OBO MUI/bee je, 6ap AeKrIapaTus-
HO, HOTBpHEHO M y IIpaKcy CPIICKMX CYHOBa.

YHoIemeM yIora y Kanmrasn ApyIITBa, WIaH cTide ofipehena mpasa
{l0 0CHO8Y TAKO YJIOXKEHOT yJIOra, KOji IIOCTajeé MMOBMHA APYIITBAa, y KOja,
nsMel)y ocranor, crmafajy 1 MMOBMHCKA ITpaBa 4IaHa, Te ofpeheHa mpasa Ha
VICITaTe, KOja YK/bydyjy M IIpaBo Ha ydemihe y foO6uTH, IpaBO Ha UCIUIATY
HaKHaJie y CIy4ajy MOB/IaYerba ¥ MOHMINTAja y/iella MM CTULAkba CONCTBE-
HMX y/ie/a, IpaBoO Ha UCIUIATY IMKBUJIAIMIOHOT BUIIKA U IIpaBo Ha ydemthe y
leobm cTedajHe Mace, a KOja IpaBa Cy M3PUYNTO MIPONMCcaHa y 3akony. Crora,
MMMO MMOBMHCKVX TIpaBa yTBpheHMX 3aKOHOM, Tj. MMMO MCIUIaTa Koje 3a-
KOH O NPMBPENHNM APYIITBYMA eKCIUIMIIUTHO JO3BOJ/baBa, YWIAH HeMa 61710
KaKBa JOflJaTHAa IIpaBa Ha MCIUIATE Of CTPAaHe APYIUTBA II0 OCHOBY y/IOra, Te
My TaKBa ITpaBa JPyLITBO He CMe HM flaBaTu. To je Haj3aj U MPONMCAHO CTa-
BOM 2 yiaHa 60 3aKOHa O NPMBPENHUM APYIITBMMA, CXOHO KOMe Imahama
Ofl CTpaHe IPMBPENHOT APYLITBA YIaHOBMMA, II0 OCHOBY II€HE 3a CTHUIarbe
COTICTBEHNX Yfena, Kao u Apyra mnahama, Koja ce Bpile y CKIafy ca 3ako-

1 3akoH o npuspeguum apyursumMa (Cnyxbenu inacnux PC, 6p. 36/2011 n 99/2011).

2 CxopHo IIpecynu Bumrer npuspenHor cyaa y beorpany, IDx. 4969/96 on 25. menem6pa
1996. roguHe, CpecTBa KOja HEKO JIMLE YI0XKM Ka0 OCHMBA4, MOMEHTOM HaCTaHKa IpaB-
HOT JINIIa, IpecTajy fa 6ymy MMOBMHA OCHMBAYa U Mpea3e y UMOBUHY HOBOOCHOBAHOT
IIPaBHOT Cy6jeKTa, Ia OCHMBAY HeMa IIpaBo Ha noppahaj ymosxeHnx cpencrasa. CXOmHO
ITpecynu Bumer npuspennor cypa y beorpany, ITx. 2801/95 o 27. jyna 1995. rongune,
OCHUBAuY GaHKe He MOTY IIOBJIAYMTH CPECTBA YIOXKEHA Y OCHMBAUKM KaIMTal OaHKe,
HUTHM Ce Ta CPELCTBA MOTY KOMIIEH30BATH ca OTPAXXMBambyMa GaHKe IIpeMa OCHUBAYN-
Ma.
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HOM O IIpUBpENHUM [PYLITBMMA, HEMajy KapaKTep, Te ce caMUM TUM HU He
cMarpajy BpahameM yrora 4iaHOBMMA APYIITBA.

OBako pememwe je mpegsuheHo 1M y yHmopegHOM 3aKOHOJABCTBY.
Tako, Ha IpuMep, CIOBEHAYKY 3aKOH O IPUBPEIHUM APYIITBIMA, YIAHOM
227 npomnucyje, usmeby octanor, fa ce ynosu He cMejy Bpahartu, HuTH ce
Ha BUX MOXe oOpadyHaBaTu KaMaTa, Te oapebhyje, kao n 3akoH o mpu-
BpefHUM APYLITBMMA, fla Ce MCIUIaTa Zobutu wim mak mwahame Koje je
TOCTIeAMITa CTUIIatha COTICTBEHNX YfleNia He cMaTpajy Bpahamem yrmora.®

IIT O6mmu 3abpamenor Bpahama yrora y npakcu

IToBpahaj ynora, koju je 3abpameH rope IMTHPAHOM HOPMOM 3aKOHa
O NMpUBpENHNM APYIITBMMA, He IIpefiCTaB/ba caMo (akTuuky nospahaj yio-
YKeHVX HOBYAHVX VI HEHOBYAHMX yjIora (HIIp. AM3albe HOBYAHMX CpPefCTa-
Ba Cca payyHa ApYIITBa), Beh mpemysuMame cBake pajme Ha TePeT IMOBUHE
(3aBUCHOT) ApYIITBA, MUMO TPXXMIIHMX YC/IOBa M CIydajeBa IPONMCAHUX
3aKOHOM, Y KOPUCT WIaHOBa (M/WIM ca BUM NoBe3aHmx mmua). OBaj gpy-
i 061K 3abpameHor mospahaja yrora IMo3HAT je y Ipakcu CBUX €BPOIICKO-
KOHTMHEHTA/THIX 3aKOHOZIaBCTaBa Kao T3B. ,,IPUKpUBeH moBpahaj ymora®

Tako mpucryname gyry, JaBaibe 3a/10ra, XUIOTEKA, FapaHIuja U fPyTuX
cpencraBa o6esbebema, peysumame yra U CIMYHU IIPABHU NTOCTIOBY, KOje
APYIITBO Ipefy3/Ma y KOPYCT CBOT WIaHa (M/MIM ca BUM IIOBe3aHUX INIIA),
0e3 eKOHOMCKe JM/IM Apyre KOPUCTY 33 CaMO APYIITBO, T€ MUMO TPXKMIIHUX
YCIIOBa, IIPeCTaB/bajy jacHe MpyMepe 3a0parmbeHor, IPUKpUBeHoTr oBpahaja
yJIora, Te Cy Kao TaKBJ) IPaBHU IIOC/IOBY/PaJibe, Y CBYM MOJIEPHIM 3aKOHO-
JaBCTBMMA, YK/bY4Yyjyhnu U Hallle, CAHKIIMOHVICAaHM HUIITaBoIIhy.

Haume, naxo ce 4iaHy, Ha OCHOBY rope HaBeleH!X IIPAaBHMX IIOCTIOBA,
He BpLIM AVpeKTaH nospahaj yora, [pymITBO BPIIN pajibe, KOje MOTy MMa-
TY 33 IW/b ¥ TIOCTIEZUITY BpLIeHe UCIUIaTe, y HeKOM TPeHYTKy y 6ymyhHocTn,
Ol CTpaHe IPYILITBA, a 32 oOaBe3e WIaHa, KOje UCIUIaTe, YKOIUKO Ce JIOTOfie,
HEMajy OCHOB Yy 3aKOHY O IIpPMBPEHUM JPYIITBUMA, Te UMajy KapaKTep IIpU-
KpuBeHOr nospahaja ynora 4iaHy, Koju je 3a6parmbeH.

Crora, Beh caMo 3ak/bydere rope IOMEHYTUX YroBOpa IPelCcTaB/ba
panmy Koja je 3abpameHa 3aKOHOM, 003MpOM [a je peanmsaiyja UCTe Y
npakcu 3abpameHa, MMajyhn y BUAY [a MMa 3a pe3yaTaT UCIUIATY Off CTpaHe
OPYUITBa, y KOPUCT Y/IaHa, a KOja HUje 03BO/beHa 3aKOHOM O IIPUBPETHUM
OPYLITBUMA.

Vnak, rope HaBeJleHe MaHJATOPHE HOpMe 3aKOHA O IIPUBPENHUM JPY-
IITBYMA C€ y IPAKCU CPIICKUX CYylOBa, HaXXa/OCT, BPIO PECTPUKTUBHO U

3 Zakon o gospodarskih druzbah (Uradhni list, 6p. 42/2006 u mp).
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He-I[VJPHO TyMaue, yCjIef] 4era IpUKpUBeHU o6mumy 3abpameHor nospahaja
y/iora 0CTajy HeCaHKI[MOHMCAHN, T€ YTOBOPYU O IIPUCTYIAbY AYTY, O JaBamby
jeMCTBa, O IpeysVMamy UCIYHelba, YTOBOPK O 3a/I03M M XUIIOTELH, a Koje
3aK/by4yjy APYLITBA y KOPUCT CBOjUX YIAHOBA, €3 KOPUCTH 3a cebe u MUMO
TPXXMIIHMX YCIOBa, MAaKO HUINTABM IIpeMa CIOBY 3aKOHA, MIIAK HEPETKO
OuBajy, HeCAaHKIMOHMCAbeM, GaKTUIKM OCHAXKEHU Off CTpaHe Cy[oBa y CIIO-
pOBMMa KOji Ce BOfe 3apaj yTBphrBama HUIITABOCTHU VCTHX.

IV Ynopegno npaso - npumep CnoBenuje

O pasmmuutuM o6nMMIIMa IpUKpMBEHOr mHoBpahaja ymora mocroje
OpojHM pajioBM Yy YHOpEJHOM 3aKOHOJABCTBY, KOje je CarllacHO y TOMe Ja
maBame cpefcraBa obe3behema of cTpaHe 3aBMCHOT ApYLITBA MAaTUYHOM,
VIV Ca BbUM II0BE3aHOM JIMLY, IIPeJiCTaB/ba jefjaH Of HajarpaHTHYjUX MIpU-
Mepa 3abpareHor noBpahaja yiora y mpakcn.

Tako ce y ynopenHoM IIpaBy, IpuKpuBeHMUM moBpahajem ymora cma-
Tpa, KaKo [jaBame cpefcraBa oOesbebema off cTpaHe 3aBUCHOT APYILITBa
MaTUYHOM [PYLITBY Kao WIAHY, a 32 oOaBe3e MATMYHOI APYIITBA IpeMa
tTpehum muumma, mop ycmoBuMa IOf KOjUM faTa cpencTBa obesbehema He
6u 6uma mara Tpehum nuiMa, Tako M caMa eBeHTyajHa MCIUIATa II0 TaKo
IaTUM CpefCcTBUMa o6e36ebera.t

Tope moMeHyTO je MOTBpheHO 1 y yIIOpeIHO-IIpaBHO]j CYACKOj IpaK-
cu. Tako, cxoHO mpecyau cimoBeHadykor Bumrer cyma 1257/2010, sabpana
noBpahaja yrora je yctaHOB/beHa 3apaj 3aLITHTe NMOBIHE APYLITBA U IIO-
Bepuala JpYyIITBA, a CBe MUCIUIATe X3 MMOBMHE APYLITBA, OCUM MCILIATa
OVBUZIEHAN, CY 3abpameHe 1 TpeTUPajy ce kao 3abpameH nospahaj ymo-
ra. Vcto Baxn, CXOQHO [aToj IpecyAy, U 3a cBa usBefeHa mnahama, Koja
CMambyjy MMOBUHY JIPYIITBA, 6€3 CTBapHE BPETHOCTH IO IPYIITBO.

V 3akmyyak

Hopma usmana 60 3akoHa 0 NpUBpefHMM APYLITBMMA IPOIMUCYje fa
APYIITBO He MO)XKe BpummTy nospahaj ymraheHux, ogHOCHO yHeTHX YIIO-
ra WIaHOBMMA, HUTU UM MoO)Ke IUTahaTy KaMaTy Ha OHO IITO CY YIOXKIIN
y [APYLITBO, IPONKCYjyhM eKCIVIMIMTHO Koje MCIIaTe WIAHOBMMA Ce He
cMarpajy 3abpamwennM nospahajem yiora.

4 Ales Kobal, Varstvo premozenja delniske druzbe - korporacijskopravni vidiki prikritiv
prenosov premozenja (prikritih isplacil dobicka), Podjetje in delo — 2008.
5  Odloc¢ba Visjega sodis¢a RS: VSL Sodba I Cpg. 1257/2010, Tauxe 13 u 16.
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Cypcka mmpakca cIoBeHaYKMX Cy[i0Ba jaCHO IOKa3yje Ha KOjU HauuH ce
rOTOBO U/IEHTUYHA IIpaBHA HOPMA TyMaull y OKPYKemYy.

Jakne, nako rope UMTMpPaHa HOPMa 3aKOHA O NPUBPESHUM JPYILT-
BVIMa, He Jiaje mpuMepe 3abpameHnx nospahaja ynora, Imp HOpMe je jacaH
— OPYWITBO He MOXK€ BPLUIMTH UCIIATe YIAHOBMMA, YKOIMKO MCTe HUCY IIPO-
nucaHe 3aKOHOM O NMpUBPefHMM ApymITBUMMa. OBO je jaCHO KaKo M3 JUTe-
PapHOTL, TaKO ¥ U3 IIM/BHOT TyMadema flaTe HOpMe, MMajyhm y Bupy ma ce
MOXKe IIPETHOCTaBUTM Ja, NPWIMKOM IIpONNCKMBama 3abpaHe mospahaja
y/ora, 3aKOHOJABal] HMje MUMao y BUAY caMo 3abpaHy 4WIaHy fa OyKBalHO
HNOJWUIHE CBOj HOBYAHM YJIOT y OCHMBA4YKM KaIlUTaj CBOT 3aBMCHOT JPYIIT-
Ba 13 6aHke. ToMe y IIpuIor roBOpy U YMIEHNIIA fIa je 3aKOHOAABAL] jaCHO
Ofipenio Koje VCIIaTe YIaHOBMMA Ce He CMaTpajy 3abpameHnM mnospahajem
y/ora, UMIUIMIIUTHO TUMe 3a6pamyjyhy cBe ocTane mcriate 4IaHOBMMA Off
CTpaHe [IpyIITBa.

Crora, 3ak/bydeme OMIO KOI IIPaBHOI IOCIA, OJHOCHO YroBopa y
KODUCT 4Y/IaHa [APyIITBA IO HETP)KUIIHMM YC/IOBMMA, MM TaK 3aK/byderbe
yroBopa Koje [pyLITBO He O 3aK/bYYMJIO Y KOPUCT APYTOr IUIa Koje Hiuje
9JIaH MCTOT, TIpeficTaB/ba 3abpameH 1moBpahaj yora, Koju je CaHKIVIOHMCAH
HUIITaBoIhy.

Vimajyhu y BUAY TPEHYTHO PeCTPUKTUBHO U HELEIOBUTO TyMauelbe
npeaMeTHe IIpaBHe HOPMe Y IIPAaKCH CPIICKMX CY/IOBAa, OCTaje Haja Aa he
faTa HOpMa 3aKOHa O IPUBPEIHUM JPYIITBMMA IIOYeTH Xpabpuje ma ce
IpuMemyje y IPaKCH, OrOTOBY MMajyhy y Busly mweH Kpajibe ITeTaH Kapak-
Tep II0 TIOC/IOBaKb€ APYyLITaBa Ha TepeT Ylje MMOBMHE YIaHOBYU M3BJIade Y/IOL,
Kao 1 IO ITOBepUOLie UCTOT. Y CyNpOTHOM, ucta he octatu 6e3 edpexra — jour
jelIHO MPTBO CIOBO Ha IANNpYy.

Natasa LALOVIC MARIC
Attorney-at-Law

PROHIBITED PAYMENTS TO SHAREHOLDERS

Summary

Payments to shareholders in a disguised form and/or execution of
actions aimed at and resulting in such payments, contrary to the market terms
and the applicable regulations are prohibited in all developed legal systems,
including ours. However, the implementation of this rule in practice is rather
poor. Namely, its interpretation by Serbian courts is very restrictive and not
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teleological, making it thereby inefficient and practically meaningless. As a result
of this, shareholders often violate their shareholding status in companies through
different forms of disguised collection of prohibited payments, damaging thereby
not only such companies, but also their creditors.

Key words: contribution, prohibited payments to shareholders, disguised
payments to shareholders.
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Angpeja BPAJKAJINh
apBoKart y Beorpagy

PEKVIM OIITOBOPHOCTU ITPOTABIIA
Y KOHTEKCTY YTOBOPA O IIPOJIAJU YIEJIA/
AKIIMJA (SPA) Y1 YTOBOPA O ITPOIAJU
VIMOBWHCKE IIEJIVTHE (APA)

Pesnme

Pexcum ogiosoprocitiu tipogasua 3a Hegociiaitike je jegaH 0g Kby4HUX
efleMenaiiia upasHol pomeilid, a 3Ha4aj e 0gioBOPHOCHIU pacilie ca speg-
Howhy citieapu xoja ce upogaje. Ilociioju 3HauajHa pasnuka y pexcumuma
ogiosopHociliu Tipogasuya Koju cy tpegeuheru yiosopuma yeegeHum uo y3opy
Ha cipany apaxcy (ogiosopHocili yiliephena usjasama u iapanyujama upo-
gasua) u pexcumuma 0giosopHociiu tpogasua upegeuheHum Hawum upa-
60M, A ca KOjuma céaku yiosopHu pexcum mopa ga 6yge ycknahen. Hapouu-
7o je HejacHo Kakae je pexcum 0giosopHOCHIU UpOgasua y cry4ajy usjasa u
iapanyuja xoje He Hiotiilagajy 1og jacHe 3aKoHCKe pexcume 0giosopHOCIU 30
Mmaitiepujante u ipasHe Hegociiaitike. Y cnyuajy HejacHohe tiog koju 3aKoHcKu
pexcum tiomiiagajy ogpehere usjase u iapanyuje Gpogasya kao HajusinegHuje
pewierve ce HYgU UpUMeHa ayioHOMUje 80/be CIUPAHAKA U jegHaxe 6PegroCiiu
gasara. Mehyimum, 6ygyhu ga je y apakcu xyiay, uecitio yio3Haiti ca Upo-
bnemuma tipegmeitia upogaje, wa Havena mMopajy Outtiu oipaHuueHa HaA4eIom
casecHociiu U Howiitierva.

Kmwyune peuu: negociiaitiax, usjase u iapanyuje, upobnem, pusux, c6eo0yx-
8aliHO UCHUTHUBAtbE.
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I YBog

SPA n APA cy TepMUHU U3 CTpaHe IIpaKce, ¥ O3HauaBajy yroBope
o mpopaju ymena/akuuja (Share Purchase Agreement — SPA) u yrosope o
npofaju MMOBMHCKe LienuHe (Asset Purchase Agreement — APA) (y mamem
TEKCTY: ,TPAHCAKIMOHM yroBopu ). OBYU YyroBOpU ce 3aK/by4yjy IPUINKOM
Hpojaje KaKBOT BPefHVjer IPYBPEIHOT IPYLITBA WM UMOBMHCKE Iie/NHe, U
CTOTra Cy pe/IaTMBHO KOMIUIEKCHM U JleTa/bHM, MOTYy MMAaTy CTOTMHE U CTO-
THHE CTPaHa, ¥ 4eCTO NPeCTaB/bajy 3acTpauryjyhu mpusop sa Mimaje mpu-
IIpaBHUKE.

TpaHcakuyOHY YTOBOPY Cy IPOM3BOJ CTPAHOT IIpaBa I IIpaKce U pera-
TUBHO Cy HOBM Y HallleM IIpaBHOM IpoMmety. HapaBHo, mocrasspa ce nuramme
yckmaheHOCTM THX yroBopa ca HalluMM IIPaBOM, a HapoO4uToO, yckaaheHocTt
peX1Ma OATOBOPHOCTY MPOJABIIA.

Ilaxse, KakaB je pe>XMM OATOBOPHOCTM IPOAaBIia 110 TUM YTOBOpMMa?

IT Pe;xum oArOBOPHOCTH 32 HEJLOCTAaTKe
y TPAaHCAaKLIMIOHVIM YTOBOpUMa

CyIITMHCKM e7leMeHT PeKMMa OfiTOBOPHOCTY IIPOJIABIIA Y TPAHCAKIINO-
HJIM yTOBOpPUMa Cy u3jaBe u rapaniuje (Representations and Warranties) po-
maBia (y fa/beM TeKCTy: ,rapaHuumje”). lapaniuje npopasia IpeacTasbajy,
y HeKy PYKy, IPEeTIIOCTaBKe IIOf KOjiMa KyIal KyIlyje HeKO IPMBPENHO
APYIITBO VIV MMOBUHCKY LI€/TUHY.

[’menaHo ca MOC/IOBHE CTpaHe, Te TapaHIyje IPOfiaBIla MM HPeTIo-
CTaBKe KyTIa Cy M3y3eTHO 3HaYajaH [ie0 TPAHCAKI[MOHMX YyrOBOPA, MOIITO
je BPeHOCT IIpefMeTa TUX YyroBOpa OOMYHO M3y3eTHO BeINKA Y 3aBUCU O
MHOTO (axtopa.! CacBuM je mormyHo fa he Kymar 6uTH MHOTO OIpesHMju
¥ JKeTIeTH fla Ce BUILe 3aIITUTH YKOMKO KYIyje HeIlTo LITO je BpenHo. Tama
he kymar TpakuTi of mpozaBIia rapaHIMje Ja IPUBPESHO PYLITBO KOje je
npenMeT npogpaje (y AabeM TeKCTY: ,LM/BHO APYLITBO) MMa JoOpe 1 Ayro-
pOdHe OffHOCe ca KIMjeHTNMa, Jja Cy 3Tpajie IPOIUCHO usrpahene u ga nmajy
CBe JI03BOJIE, Ia IIM/BHO APYIITBO HMje TYXEHO, UTH.

YKpatko, IpopaBal, rapaHTyje HEIITO KyIIy. YKOIMKO Ce rapaHiuja
MICTIOCTaBM Kao HeTayHa, Way Oyfie IpeKplleHa, a yClef Tora KyTiall MIn
IM/BHO IPYIITBO IIPETpIIe IyOUTAK, OHOCHO yMamerbe JOOUTH, MaTepujanHy
IITeTY, TPOIIAK, UTH., IpOAaBal; HaflokHahyje Taj rybuTax.

Y mpakcu cy ce ycranuine ofpebheHe BpcTe usjaBa 1 rapaHiuja y Be3u
ca ymenuMa/aknyjaMa y LV/BHOM JPYIITBY U Y HETOBMM 3aBUCHUM JIPYLIT-

1 TTocmoBamwe ApymTBa, BpE€NHOCT MMOBMHE, IIpaBa HajJ APYLITBOM WIN VMOBMHOM,
Ayrosama, HOCTOjaH:e m MamakK 103BO/Ia UIN OJIO6P6H>a, nrno.
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BJIMA, IIOPECKNM CTBapyMa, YITOBOPMMA, OIPEMOM, CYACKUM CIOpPOBMMA,
uTH. JJomaTHO, HeKaJ ce yHOCe ¥ IoceOHe 1U3jaBe U rapaHIuje Koje Cy y Be3n
ca mpobrmeMnma Koju Ccy npoHaheHM TOKOM CBeOOYXBAaTHOT MCIUTHUBAmbA
APYLITBA VIV MMOBUHCKe Iie/IMHe KOja je mpeAMeT Ipopaje, 0 yeMy hemo mm-
caTy HellTO ONIINMpHUje.

MebyTnm, Kako ce TakaB YTOBOPHM PEXUM OITOBOPHOCTM IIPOJiaBIia
YK/Iamna ca 3aKOHCKMM PEXMMOM OATOBOPHOCTH 3a HEJOCTAaTKe KOJ yTOBOpa
o npopaju?

ITI 3aKkOHCKM pe;KUM OTOBOPHOCTU NPOJaBIa

TpaHcaKIMOHM YrOBOpM HOTIAZAjy IIOJ PEeXUM YIroBOpa O MpOJaju,
KaKo je meuHMCaH 3aKOHOM O OGMTaIOHMM OfHOCUMA® (fajbe Y TeKCTY:
»300%). 3a Heke eeMeHTe MOTy OUTU MepofaBHM U Apyru 3akoHu. Cxop-
HO TOMe, ¥ PeXVM OITOBOPHOCTM IIPOJaBLa NpefBubheH TakBUM yroBopuMa
Mopa ja Oyzie MoBeJeH II0f IIPaBMUIa O OfTOBOPHOCTYU 3a HEJOCTAaTKe KO
YToBOpa O IPOZAjN.

IlornenajMo OArOBOPHOCT NPOAaBIia Kao IOjaM: y TPaHCAKIVOHUM
YTOBOpPMMA, OHA je IO, jeAMHCTBEHNM NPaBHUM pexXnMoM. Iloctoje usjase n
rapaHnmje Koje ce TMYy IIOjeAVHNX IpyIa Of/IMKa VJIN pU3MKA Kao HITO je Ha-
BEJICHO; a/I/ je PEKMM OfITOBOPHOCTM jeAMHCTBEH — IpOJaBal] HafjokHahyje
KYIIIly CBe I'yOUTKe KOju HacTaHy ako ce ofjpebheHa rapaHIiija NCIocTaBm Kao
HeTavHa.

MebyTuM, oBakaB peXVM OTOBOPHOCTM je Y jeJHOM IOITIefy CyI-
TUHCKM CTpaH HameM mnpaBy. Hamme, 300 cagpxu IOTIYHO Apyradmju
PEXMM OITOBOPHOCTM IIPOZIaBLia KOJ YTOBODPa O IPOJiaju, ¥ 3aBUCHOCTH OF
TOra Jia /IM je ped O MaTepujaTHUM HeJOCTall¥iMa MM O IIPAaBHUM HEJOCTa-
nyuMa (eBUKLMja).

300 He cagpxu mpenusHe fepUHNLNje OjMOBA MAillepUjanHux He-
mocraraka. OH npenBuba cayuajeBe Kaia ce cMaTpa Ja HelOCTaTaK MOCTOjU
(cTBap Hema MoTpeOHA WIM YyTOBOPEHA CBOjCTBA, UTH...).

Kag je peu o éipasnum HemocTalMa, CTBAp je MOHEKJIe jacHM])a, jep 3a-
KOH Inponucyje ga ,IIpogasan ogrosapa ako Ha #ipogaiiioj ciiéapu IMOCTOjN
HEKO ipaso ilipehel Koje UCK/bydyje, yMambyje VIV OTpaHNyYaBa Kyiueso upa-
60..., Te ga ,,IIpopaBal; HeKor APYTOr IpaBa iapaniiiyje ga oHo HoCHoju 1 fa
HeMa IPaBHMX CMETHb 3 HEeroBO OCTBapeme”.

2 Cnyncbenu nuciti COPJ, 6p. 29/1978, 39/1985, 45/1989, 57/1989; Cnyxscbenu nuciti CPJ, 6p.
31/1993, 22/1999, 23/1999, 35/1999, 44/1999.

3 300, u. 508.
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YKOIMKO ce MPOAajy yAeo, akiuja ni Heka MammHa, 300 npexsuba
3aIITUTY KYIIIIa YKOIMKO HEeKO Tpehy ocropy BIaCHUINTBO HAJ TUM YHEIOM,
aKIMjOM JWIM MalIMHOM (OATOBOPHOCT IPOJAaBIia 3a IIpaBHE HEJOCTATKe),
WIN YKOJIMKO je Ta MAaIllHA y HeMCIPAaBHOM CTamby (OATOBOPHOCT IPOJaBIa
3a MarepujajiHe HeOCTaTKe). Bilo KakaB yrOBOPHU PEXMUM OLTOBOPHOCTYU
NpoJaBlia 3a MaTepujaHe ¥ IpaBHe HeflocTaTKe Mopa ja Oyae yckmabheH ca
3aKOHCKUM.

AN KOjU PEXMM OfITOBOPHOCTM MPOJABLA C€ NPUMEIbYje YKOINKO
je HeucIpaBHa ollpeMa JpYIITBa 4Mju ce yAenu npopajy? Koju pexum of-
TOBOPHOCTM 32 HEJOCTAaTKe Ce IpMMemYyje YKOMMKO MOCTOju mpaBo Tpeher
Ha yJenyuMa y 3aBUCHUM JpPYLITBMMA LWBHOT ApymTBa? [la mu ce Ty panu
O OATOBOPHOCTM 3a MaTepMjajHe MIM IpaBHE HEIOCTATKE, MM O HeYyeMy
tpehem?

IV ,,Ocranu® HegocTanm

be3 0631pa Ha uMmEHNUILY [ja rapaHIMje 3a ,0CTane  HeJoCTaTKe He
HIOTIA/Iajy jaCHO IIOJ] PEXXUM OJTOBOPHOCTH 3a MaTepujaiHe MU IPaBHE He-
JIOCTaTKe, OHe 61 Tpebae fa OyAy y MOTIIYHOCTU IPUXBAT/BUBE 3a, U Y CKJIa-
ny ca, 300. One npencTaB/bajy yroBapamwe 0COOMHA MM KapaKTepPUCTHUKA
CTBapy Koja ce Ipofaje, Te MMajy 3a Wb la 0be3befie KOPUCHY ip)KaBUHY. Y
IIPAKCH, T€ M3jaBe U TapaHIyje IITUTEe Haueslo jelHaKe BPEJHOCTY JlaBama.

Y HeoCTaTKy jacHMX ofpendm Koje 6u Hac ymyTusie Ha IpaBHU pe-
VM KOjU ce IIpuMebyje, IocToje Tpu Moryha pemrema:

- TIpUMeHa ofpedu 0 MaTepujaTHUMM HeTOCTAIMIMA,
— IIpMMeHa OfpenoM O MPaBHUM HELOCTALMMA, U

- ITIpUMeHa Hauesla ayTOHOMUje BO/be CTPaHaKa U jefHaKe BPeJHOCTH
llaBama.

ITocToju oppebena aprymeHTalnuja 3a IpUMeHY IpBa [Ba pelleiba,
MeDhyTuM, IocToje ¥ CHa>KHYU IPOTUBAPTYMEHTH.

Pexxum ofiroBOpHOCTM 32 MaTepujajiHe HeJOCTaTKe je Y HEeKUM ejle-
MEeHTMMa NPAaKTUYHO WIeHTWYaH PEXNMY OATOBOPHOCTM M3 TPaHCAKINO-
HIX YroBOpa. 3aKOH Caip>Ku Ofpendy I0 KOjoj ,Hegociliailiak Hociioju ako
cilieap Hema C60jCili6a u ognuke Koje cy uspuuuitio unu upehyiino yiosopete
ogHocHo Gpoiiucare’,! IITO ce MOXe IIMPe TYMAYUTH Y CMUCTTY Ja TapaHIuje
IpOJaBIla IPAKTUYHO JAepUHUITY OIMKe CTBApM M IyTeM yKa3lBamba Ha TO
Jla IpefiMeTHa CTBap HeMa ofipeheHe HefocTaTke.

4 300, ui. 479 ct. 1 Tau. 3.
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Y mornemy MaTepujamHUX HeElOCTaTaKa, NNTame je Ja U je pey
Maifiepujaniy 3HAYM CaMo PUIUUKU VWTU Ce MOXe TYMAunTu u mmpe?” Y
CIy4ajy MIMPOKOT TyMadema OBOT II0jMa, U IIpMMeHe OBOT peXXIMa Ha ,,0CTa-
ne“ rapaHuuje ucnano 6u aa je mpaBo Tpeher Ha yzeny 3aBUCHOT APYIITBA,
[aK/Ie HeIlITO LITO je IIPaBHY HeJOCTATaK, Y CTBApy MaTepyjaTHM HeloCTaTaK
OpYyILITBa KOje je MpefiMeT Impojaje.

JomaTHO, JOMET OATOBOPHOCTM 3a IpaBHE HEJOCTaTKE je MHOTO ja-
CHUje feduHUCaH: ,,Hépo,uaBau OfroBapa ako Ha Upogaiioj ciléapu IOCTOJU
Heko mpaBo Tpeher.” IlpaBo Tpeher Haj ymenmma mam akiujama 3aBuC-
HOT APYLITBA HMKAKO He Cy)KaBa WM MCK/bYdyje #paso Ha yAeIuMa WK
aKIyjaMa IV/BHOT IPYIITBA, Majla CBAKAKO MOXKe fla Cy3U KOPUCill KOju HOBU
BJIaCHMK MIMa Off Tor IIpaBa. Hajjaspe, TeIIKoO je 3aMUCINTH IPYMEHY IIpaBuIa
0 MIpaBHUM HELOCTALMMA Y CIy4ajy [ja Cy MAIlMHe IIPOJATOr APYIITBA HEUC-
IpaBHe.

Ha kpajy ce xao HajusriegHuje pellele HyAu IpMMeHa ayTOHOMMUje
BO/bE CTPaHAaKa I jeffHaKe BPEHOCTH JaBama. [lo ToMe, yroBopHe cTpaHe 6u
CMerie Jla ce IOrOBOpe Jla IPpOJiaBal] OfiIroBapa 3a CBe HEJOCTAaTKe Ha CTBapH, 3a
KOje je IpUXBAaTHO fla OiT0Bapa, a Y TPAaHCAKIIMOHMM YTOBOPMMA Ce YeCTO IIPo-
HaBLM 00aBe3yjy [a OATOBapajy 3a MHOTO TOra. A IOHEKaJ U 3a IpeBMIIe.

V IlITa ako Kymnai 3Ha?

TpaHcakIMOHN yTOBOPH Ce He 3aK/by4yjy »TeK Tako . Kymarj cBakako
HeMa HaMepy /ja 3a HeILITO IIaTy X MWUIMOHA eBpa Ipe Hero IITO Ce O TOME
Bo6po obasectu. Kako 61 ce o6aBecTno, oH 3axTeBa ia My IIpOfAaBal] OIy-
CTM Jja M3BpLIM CBeOOYXBATHO VCIUTUBAE IIPEAMeETA IIPOfaje.

»CBeoOyxsarHo uctmrubame (Due Dilligence) je HoCTyIIaK Koju je Ham
IIpaBHY IIPOMET IIPUMMO U3 CTPAHe NPAKCe, a KOjU je HajaKIle YIIOPEeIUTH ca
CUCTEeMAaTCKVM IIpernefoM: ofipeheHo npuBpegHO APYLUITBO MV MMOBMHCKA
Ie/MHa Ce IMperiefia, Oene)ke OCHOBHe KapaKTepUCTHUKe ¥ MpobieMu, U cBe
ce TO YHOCH y U3BEIITaj — 3/[paBCTBeHM KapToH. [locToje pasmmunte BpcTe
cBeoOyXBaTHOT MCIIUTUBAKA, 1 32 OBY IIPUYY HUje IIPECYTHO Ha JIM Ce Paiu
0 IPaBHOM, PMHAHCHjCKOM, IIPOM3BOIHOM, OIIEPaTVBHOM, MM KaKBOM Jpy-
roM cBe0OyXBaTHOM UCIIUTHBamy. CBeOOYyXBaTHO MCIINTHBabe ce Hajyemhe
CIIPOBOZIM Off CTpaHe KyIIlia IIpe KyIoBuHe ofpeheHor BpemHujer npuspes-
HOT JIPyLITBA MM MMOBMHCKe Ile/He, Majia je Moryhe fia 6yne cripoBenieHO
u off ctpaHe npopasna. Kako hemo BumeTn, cBeoOyXBaTHO MCINUTUBAKE OF
CTpaHe KyIIlla MOXKe JIa 13a30B€ 3Ha4YajHe IIpaBHe IOoceulie.

5  Cno6opan Ileposuh, [paropy6 CrojanoBuh, Komenitiap 3axona o obnuiauuoHum
ogHocuma, Beorpagp, 1980, cTp. 68 — mojam MarepujaHOr HepgocTaTka ce yrnopebyje ca
II0jMOBMMa: MaHa po6e, GU3NYKM HEOCTATaK CTBApHU, GM3MUKA MaHA.

6 300, 4. 508 cr. 1.
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ToxoM cBeobyXBaTHOr MCHUTHBAMba KyTall MOXKe Jja Ca3Ha Jja IM/bHO
APYWITBO Huje 6all TaKo CjajHO KAKO Ceé YMHM U3 NPOJaBYEBOT IMPOCIEKTA:
TY>KEHO je y HU3Y CIIOpOBa, HheroBe aKiyje Cy 3ajoXeHe, W Huje Iwiahamo
IJIaTe 3aI0CeHMa IOoCeba Tpy Mecena. Vinm 1a MMOBMHCKA Lie/IHA KOjy
K€M fla KyTiu Huje y o6pOoM CTamy — 0Tpajajia OlpeMa, 3eM/bUINTE je MOf
XIUIOTEKOM, UTA. 3a cajja heMo oBe cTBapy 3a Koje CMO JJ03HA/IM TOKOM CBEO-
OyXBaTHOT MCIIUTUBama Ha3BaTu ,ipobnemuma“. Kacunje hemo ce Bpatutn
Ha TO LITa Cy TU ,IPOOIeMI IIO 3aKOHY.

Jaxrte, yKOMMKO 0BM Ipo6IeMy He OfjBpaTe KyIIlia Off KyHOBuHe (IITO
ce yecTo flenraal) Taj Kymar Moxe Aa poba fja, 3060r TuX npobiaema, CIrycTu
neHy. To yecTo Hmje nMako, jep HMje Moryhe yBek M3padyyHaTy LITETY KOjy
T Tpo6neMy MOTY [ja M3a30BY, I1a CIEACTBEHO TOMe, 3a KOMMKO Tpeba na
ce cMamu IleHa. JlogaTHO, cTame MOXe fla ce M3MEeHM HAKOH IMCama CBe-
00yXBaTHOT M3BEIITAja, jep ce OH IpMUIIpeMa Ipe IoYeTKa 030M/bHUX Ipe-
roBOpa, KOju MOTy Ja HOTPajy. Y TakBMM OKOTHOCTVMA, YTOBOPHE CTpaHe
npuberaBajy OjIoKHUM (HOK ce IpoOieM He paspely) WIM PacKUIHUM
(ako mrera Hacrane) ycnosuma (Condition Preceden / Subsequent) wmu
rapaHijamMa IpofaBla.

Mebhytum, kymai 3Ha ga mpobnemy mocToje. AKO OMCMO ITOBYKIN
3HaK jegHakocTy usMmeby ,npobnema“ m ,HemocTaTKa®, OHAA IpoAaBall He
OfiroBapa 3a OHe mpobieMe Koje je OTKPMO KYMI[y TOKOM CBeOOYXBaTHOT
ucnutuBama. ITo Tome 6u yucHano fa je Kymar ynoTpebmo AY>XKHY HaXKmby,
U3BPIINO CBeOOYXBAaTHO MCINUTHBAIbE U 00aBECTIO Ce O IMPefMETY KyIOBHU-
He, U Ha Kpajy 360r Tora 610 y HeOBOJ/bHMjEM II0JIOXKajy HEero ja je HelITo
Kymnuo 6e3 mposepe. [la 1 je To 3amcra TaKo?

VI Ilpo6nem - HemocTAaTaK, UIN...?

Ha npBu nornen, cToju nosnademe 3HaKa jegHaKocTu u3Mehy mpobie-
Ma OTKPMBEHOT TOKOM CBeOOYXBaTHOT MCIIMTMBaba M HEJOCTAaTKa KakKo je
oH pedunmcan y 300. Mu cMo 3ancTa casHaIu 3a HEJOCTATKe Y CIy4ajy Aa
CMO TOKOM CBeOOYXBaTHOT MCIIMTVBAalba Ca3HaIM Jja HeKo Tpehe e, a He
IpojaBall, UMa IIPaBO Ha y/ieNMMa LVBHOT IPYLITBa (IIpaBHM HEJOCTATaK),
VI fia ce cpylmaa Kyha, mim noksapuiaa poba Kojy cMO XKe/len fia KyIuMo
(MaTepujamHM HEOCTATAK).

CrBap je Manmo fpyraumja y clIy4ajy fa 3HaMo fa HeKo Tpehe e
OCIOpaBa PErMCTPOBAHO BIACHMUIITBO NPOJABLA HAJ YAeIMMA y IVBHOM
opymtBy. OBfle Bullle He IpU4aMo o HefocTaTky y cmucny 300, Hero o
pusuky ma HepmocTaTak HacTaHe. IToceOHa je mpymya YKOIMKO 3HaMoO ja je
IVUBHOM JPYIITBY TY>XOOM OCIHOPEHO IIPaBO Ha HEKM OMTAaH XUT — TY je ped
O PU3UKY Ja HacTaHe HeJOCTaTaK CaMo y C/Iy4ajy fa je IpofaBal] yTOBOPOM
rapaHTOBAO /la IMa IIPABO HA Taj XKMUT.
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MebyTnm, n 3Hame 3a pu3NKe MOXKe YTMIATU HA OJTOBOPHOCT IIPO-
IaBIja — OATOBOPHOCT 32 IIpaBHE HEJOCTATKe je JeMMMIYHO OrpaHMdeHa YKO-
NMKO KyTIaIl 3Ha 3a MOryhHOCT fja cTBap Oyze ofy3eTa MIN HEroBO IpPaBoO
CMameHO VIV OTPaHNYeHo (Jakie, YIO3HAT je ca pusnukoMm). Crora mocroje
TPY MOTYRHOCTH y PEXMMY OTOBOPHOCTH 3a IIPaBHE HEJOCTAKe:

~ Kymal 3Ha 32 TPAaBHU HEAOCTATaK,” y KOM CTy4ajy MpOfaBal He
oxroBapa. JlofaTHO, mpojiaBall He OfTOBapa YKOMMKO KyTial| U3py-
4UTO IPMCTaHE Ha HEJOCTATaK;

- KymHaIl 3Ha 3a MOTyhHOCT fla MpaBHM HEJOCTaTaK HacTaHe, Y KOM
CTy4ajy IpofjaBall OfroBapa, oM HMje AyXaH Ja HaJIOKHajM
HITETY, U

- Kyman Huje obaBellITeH O 6110 KaKBOM HeOCTAaTKY, HUTH je IIpu-
CTao fla KyIM CTBAp Ca TaKBMM HEJOCTATKOM y KOM C/Ty4ajy Ipofia-
BaIl OAITOBapa y MOTIYHOCTH — KyIIall MOXKe Jia TPk ocrmoboheme
CTBapy Off HEJIOCTATKa, CMabebe LieHe, PACKI]L yTOBOPa, a M HaKHa-
[y LITeTe.

Y neny opgroBopHocTu 3a MarepujanHe Hefoctarke 300 Hurne ce us-
pUYNTO He IOMUIbe KaKBe Cy IOC/Iefulle YMIbeHNIIe [a CY TaKBM PU3ULIN
OvIu O3HATH KYII[y, MajJa jaCHO IpOIMCYje Aa IpoAaBal] oAropapa 3a He-
TOCTaTKe KOjM Cy MOCIefMIa Y3pOKa KOji Cy IIOCTOjalIN Mpe Ipeaacka pusn-
Ka Ha KyTa.

VII YTunaj 3Hama Kynma Ha ,,0cTane” rapaHiyje

YKOMMKO IPUXBATIMO YCKO TyMaderbe [I0jMOBa MaTepyjaTHNX I IpaB-
HMX HeJOCTaTaka, He IIOCTOj CIpeMaH IpaBHU PEXNUM Koju 61 Morao na
ce IpUMEHM Ha OTOBOPHOCT IIPOfaBIia 3a ,0CTajne“ Hemocrarke. Tama 6u
Cce IpUMembMBaIa Havde/ra ayTOHOMIUje BO/be CTpAaHaKa I jeHaKe BPEJHOCTI
laBarba, I10 KOMe 61 BaXKVO PEeXIM KOjU JJOTOBOPE yTOBOPHE CTPAHe.

Mebhytum, T0o He Tpeba TyMaunuTH y CMUCIY fa CY YTOBOPHE CTpaHe
crnobopHe fa yroBope 6mio KakBe rapaniyje. Hapounto je mpo6memMaTnaHo
YKOJIMKO je KyIal CBeCTaH Jja CTBap HeMa ofipeheHa cBojcTBa mim uMa Heke
»OCTaIe“ HeflOCTaTKe, a MHCUCTMPA [ja IPOfaBal] rapaHTyje fa Ta CBOjCTBA
IOCTOje WM Ja T HefoCTany He mocroje. To 61 6MI0 IPOTUBHO Hadeny
CaBeCHOCTM M IOIITEa, a U JIOTUIM HoCcTojehnx pexrma ofroBopHoOCTH 32
MaTepyjaiHe 1 IpaBHe HEJOCTAaTKe.

JenuHa gpyra anTepHATHBA je ,IIPOIINpemhe” peXXuMa OfrTOBOPHOCTH
3a IpaBHe HENOCTaTKe Ha OCTajle rapasiyje. MehyTtum, pexxum mpaBHux

7 300, 4. 508 cr. 1.
8 300, 4. 510 cT. 4.
9 300, 4. 478 cT. 2.
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HefjoCTaTaKa CaHKIMOHMINE KYIIla KOj) je CBeCTaH pM3MKa — TaKaB KyIalj
HeMa IIPaBo Jla OCTBAPU HAaKHAJy IITETe.

Y cnydajy mpuMeHe peXyMa OATOBOPHOCTM 3a IIpaBHe HEJOCTAaTKe,
IIOCTaB/ba Ce MUTambe KaKo Jia ce KBaIUUKYjy HOCTeNuIe ,0CTaNX  Hefo-
cTaraka.

Moske ce cTaTy Ha IVIEHUIITE Jia ,OCTaMM HEJOCTAIM MOTy caMo fia
IPOY3POKYjy LITETy, He ¥ [a YHUIITe IIPOAATy CTBAp WIM yMame Kylde-
BO IIPaBO Ha IIPOJATOj CTBApM, KAO MaTepyja/IHY WM IPAaBHYU HEJOCTAIML.
YKONMMKO 61 ce peXXVM OfTOBOPHOCT 3a IIpaBHe HEJOCTAaTKe NMPUMEHMO Ha
»OCTajie“ rapaHijyje, TaKBe rapaHIjyje y Ipakcy He O6u Ipou3BOANIe HUKAK-
BO [IejCTBO, jep KyIial, He 61 MMao IpaBO Ha HakHafy wTerte 6yayhm pa je
HAaKOH M3BPIICHOT CBeOOYXBAaTHOT MCIIUTHBAba IIOCTA0 CBECTAH PU3UKA.

IIpyra moryhHoCT je ma ce Tymaum jAa ,,OCTamu HeZOCTAlW, Hapas-
HO, MOTY fia IIPOY3POKYjy IITETY, /iy ¥ fla yMambe BPeLHOCT CTBApH, Tj. Aa
yMame KOPUCHY Jip)KaBUHY 300T Koje je Kymal mmatio onpebeny neny. ¥V
TOM C/Iy4ajy, YKOIMKO je KyIlal] CBeCTaH pM3UKa, OH He OM MMao IpaBo Ha
HaKHaJy LITeTe, any OM MMao mpaBo Ha moBpahaj 1eHe, jep HUje Morao fa
OCTBapy KOPUCT Off KyIUbeHe CTBapH, a 3a KOjy KOPUCT MY je IpofaBalj ra-
PaHTOBAO.

VIII 3akpyyak

Y TpaHCaKIIMOHMM YroBOpMMa 3a KOje je MePOJJaBHO CPIICKO IIpaBo,
YTOBOpPHE CTpaHe HIUCY cT0OOHe [la CaMOCTaTHO ypehyjy pesxxum oaroBopHo-
CTU 32 HE[JOCTaTKe. 3a HEJOCTAaTKe Ha y/leMa MM aKljijaMa JpyLITBa Koje
je mpepgMeT Hpofaje, Wi 3a HegocTaTke (6mrIo mpaBHe, 6MI0 MaTepujanHe/
¢dusmuke) onpeme MM MallnMHa Koje ce Ipofajy Bakuhe mpaBuia ogroBop-
HocTM 3a HeoctaTke npexsubena 300-om. Y ckapy ca TuM, npogasarl Hehe
OfTOBapaTM 3a IIpaBHe WIM MaTepujajiHe HEJOCTaTKe ca KOjuMa je KyIall
MOTao Ja ce yIo3Ha TOKOM CIpOBODhema CBeOOYXBaTHOT MCINUTHBAbA, LITO
je yobudajeH KOpak IIpe 3aK/byderma TPaHCAKIMOHMX yrosopa. Ha mpyroj
CTpaHM, Kajja je ped 0 OATOBOPHOCTH IIPOZIABIIA 3 ,,0CTajle" WJIN ,yTOBOPHE
HeJloCTaTKe, KOjy je OH NMPUXBATIO IIyTeM TapaHliija JaTuX KyILy, = CIIOPHO
je ma mu 611 MO [a Ce MIPUMEY]y PEXKMUMI OATOBOPHOCTY 3a MaTepujaIHe
WM IpaBHe Hemocratke npensubenn y 300. MehyTtum, mopa ce ysetn y
003Vp 1 Ha4eJI0 CaBeCHOCTY U NOIITEbA Y JIOTUKY 3aKOHCKMX PeXIMa Ofro-
BOPHOCTH 33 HEIOCTATKe, @ HAPOYMTO IPUHIIMII [la ITPOJaBall He OAroBapa 3a
HeJoCTaTKe KOji Cy IMO3HATH KYIIIY.

Ha xpajy, mocToju n nurame 3Hama KyIa 33 pU3MK Jja HELOCTAIU
HacTaHy. TakBO 3Hame cIpedyaBa KyNIa fAa IOTPaxKyje HAKHAAYy LITETe y

10 TIlomyT OHMX Ja IIPOJATO APYIUTBO HMje TYXXEHU y OMIO KOM IIOCTYIIKY, fia je ompeMa
IIPOJATOr IPYLITBA Y MICTIPABHOM CTalby, /la HEMA [IyroBamba IpeMa 3aIl0C/IeHNMa, UTH.

168



10-12/2013. Amnppeja Bpaxamnh (ctp. 161-169)

CIy4ajy Aa HactaHe npaBHM HegocTarak. 300 He ypehyje nurame 3Hama 3a
PM3MK Jla HaCTaHe MaTepyja/IHi HefocTaTak, Oyayhu fa To Huje HM TOrMYHO
— KakBe IOC/IeINI[e MOXKe MMATV Hallle ca3Hame Ja Heka poba moxe ma ce
noksapu? IlocraBpa ce muTame pexxuma Koju 61 ce MPUMEHUBAO Y CIy4ajy
3Hama KyIIja fia IOCTOj) PUSKK [a HACTaHy HEKM ,,OCTa/IN MIN YTOBOPHU
HeflocTaly. JemHa MOTyhHOCT je mpuMeHa Hadena CI00OfHe BO/be CTpaHa-
Ka U jefHaKe BPEJHOCTU JjaBama, 110 KOjiiMa 0¥ yTOBOpPHE CTpaHe CI0OO0HO
ypebusane cBoje ogHOCe, 1 IO KojeM Ou Kymal OAroBapao YKOIMKO T He-
JOCTAalM HACTaHY, a Apyra MOryhHOCT je CXOfIHa ITpUMeHa PeXX1Ma OiITOBOP-
HOCTM 3a IIpaBHe HENOCTAaTKe, II0 KOMe KyIIal| He OU MMao IpaBo Ia TPaKu
HAJIOKHAJy IITeTe aKo je 610 cBeCcTaH MOTYhHOCTM Ja KOHKpPETHM HefoCTa-
TaK HacTaHe.

Andreja VRAZALIC
Attorney at Law, Belgrade

SELLERS’ LIABILITY REGIME WITH REGARD TO
SHARE PURCHASE AGREEMENT (SPA) AND ASSET
PURCHASE AGREEMENT (APA)

Summary

The regime applied to the liability of the seller for defects is one of the
key elements of legal transactions, and the importance of that liability increases
with the value of the property being sold. There are significant differences be-
tween the regimes of liability of the seller imposed by contracts imported from
foreign legal practice (liability defined by representations and warranties of the
seller) and statutory liability regimes, with which any contractual liability re-
gime must be harmonized. It is especially unclear what liability regime applies
in case of representations and warranties that do not fall under the clear-cut
statutory regimes of liability for material (physical) and legal defects. In case of
uncertainty which statutory regime applies to specific representations and war-
ranties, the logical solution would be the application of the free will and fairness
standards. However, since in practice the buyer is often familiar with the issues
or problems of the property being sold, those standards must be limited by the
good faith standard.

Key words: defect, representations and warranties, issue/problem, risk, due
diligence.
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ITPNIO3U

ap /bybunxa KOBAYEBII'h
moueHT IIpaBHOr akynTera YHUBep3urera y beorpagy

PAJTHO U COIIMJAJTHO ITIPABO

HoBenupanu npaBHM OKBHp 3a 3alONbaBambe TNIA
ca MHBATUINTETOM

1. ¥ Peny6rmuum Cp6uju xusu usmehy 700.000 u 800.000 numa ca
MHBa/IMANUTEeTOM, IprbmoKkHO 300.000 Bux je crapuje of 15 u maabe ox 65
TOZIMHA, JOK je cBera 13% oBux nuIja 3arnocsneHo. Tako HUCKa CToIa 3alociie-
HOCTY JIMIIA Ca MHBAIMAUTETOM MOXe ce 00jaCHUTI pasINduTUM YMHMOLN-
Ma, YK/by4dyjyhn muxoBo HeOBO/BHO o6pasoBame (Bumie of 50% oBux muia
3aBPIINJIO jeé CaMO OCHOBHY IIKOJY), OGHOCHO IOCPeIHY AVICKPYMUHAIV)Y
y obmactu obpasoBama 1 3alloOlbaBama, aly M IBUXOB CTPax of IyOuT-
Ka COLMja/IHUX IIpecTalja 300r 3aK/byuera yroBopa O pafmy. 3aKkoHom o
ipogecuoHantoj pexabunumiayuju u 3anouwbasary ocoba ca uHeanuguitie-
iwiom (2009) adupMucaHo je 3amolrbaBame /NIl ca MHBAIMUTETOM Ha OT-
BOPEHOM TPXXUILTY, IOJ OMIITYM YC/IOBMMA MIM Y3 IpwiarohaBame pay-
HOT MeCTa BMXOBUM IoTpebama, HOK je ,3aumrTuheHO” 3amolurbaBarme, IO
IpaBWIY, pe3epBUCAHO 3a JIMLA KOoja, 300T TeXXVHe NHBAIMANTETA, HA IPBU
Ha4MH He MOTY Jia 3aJl0BO/be CBOjy HOTpeby 3a eKOHOMCKOM CUTypHOuIhy.
ITo y3opy Ha oprosapajyhe cranmappe YjemumeHux Haumja, Mebynapogue
opranmsanuje paga u Casera EBpome u ymopenHa MCKycTBa, CPIICKI 3aKO-
HOJaBal] je TIpefBUIe0 BUIIE Mepa 3a PaBHOIPABHO ydelnhe /JuId ca MHBA-
JTUAMTETOM y TPXKUIITY paja u nosehame mUXOBe 3aNOC/IEHOCTH, MOIYT
npodecroHanHe pexabuinranuje, obaBese IMpuUMepeHOr mpunarohaBarma
pagHoOr Mecrta norpe6ama 1 MOryhHoOCTMMa JIMIA ca MHBAINAUTETOM, Mepa
aKTMBHE IONNTMKE 3aIlOll/baBarba ¥ KBOTE 3a 3allOlbaBame JNIA ca VH-
BamuauTeTOM. [IpMeHa mOTOWme Mepe je, IPUTOM, CKOITYaHa ca MOCeOHNM
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n3a30BMMa, 6ynyhu ma wome 3aKOHOAABAl] OrpaHMYaBa MIMPOKa OBamherma
KOjuMa IIOCTIOfABall pacloiaXke y MOCTYIKY 3aloll/baBama, y CKIagy ca
rapaHTHjoM C1000fie TPeAy3eTHUIITBA, YIIPaB/baukuM OB/IalIhemuMa Koja
IPOMCXOJie 13 CBOjMHE Ha CPeACTBMMA 3a Pafl, ¥ UMILEHUI[OM Jia Ce YTo-
BOp O pajly 3aK/bydyje intuitu personde. 3akOHO#aBal], HaumMme, oOaBesyje
CBe TOC/IOfIaBlie ca HajMame 20 3aI0C/IeHNX [ja 3aK/byde YyTOBOpP O pajy ca
oppebernm OpojeM nuIa ca MHBAIMAMTETOM, C TUM IITO Ce, MOpeH He-
IIOCPEHOT 3aIloll/baBaba, OBa 0OaBe3a CMaTpa MCIYHEHOM M Yy joIl fIBa
CTyd4aja: a) aKo ITOC/IOfIaBall yuecTByje y GMHAHCUpamwy 3apajia NnIia ca MH-
Ba/IMJIUTETOM 3aIIOCTIEHNX Y COLMja/lIHOM Iipeny3ehy mmm mpenysehy 3a npo-
decnoHanHy pexabuInTanujy 1 3anolnbaBambe 0c006a ca MHBATUAUTETOM;
6) ako mociofaBal u3BpiIaBa GMHAHCKjCKe obaBe3e M3 PasIMINTIX YTOBO-
pa Koje 3aK/by4yjy oBa npemyseha.” ITocmomaBar koju 13 6MI0 Kor pasiora
He 6 3anocmuo norpeban 6poj muia ca MHBAIMAUTETOM UMaO je obaBesy
Za, mopey, kasHe yTBpheHe ofpen6ama 3akoHa, yIUIaTH ¥ HeHale Yy BUCUHM
TPOCTPYKOT M3HOCA MUHMMAJIHE 3apajie 3a CBAKO JIMIlEe KOje HMje 3aI0CTINO.

2. Maxo je op cTymama Ha cHary 3akoHa O NpodecrOoHaIHOj pexa-
OvIuTaLUjX U 3aloLUbaBaky 0coba ca MHBAIUJUTETOM, CTOIA 3aIocie-
HOCTM JIMI[A Ca MHBaIMAMUTETOM He3HaTHO nosehaHa, 3HayajaH 6poj OBUX
pagHuKa je u gabe 6e3 moca, nu3mel)y ocramor u crora ITO Cy MOCIOfABIIN

1 3akoH 0 mpodecroHaNTHO] peXabUINTALIM)I U 3aIOLIbaBalby 0C06a Ca MHBATUAUTETOM
(Cnyxcbenu inacnux PC, 6p. 36/2009 n 32/2013), uran 24. Bajpa ce mopgceTuTn fa cy,
MIOIYT CAIMYHMX pellema y Ayctpuju, Vtanuju, Hemaukoj, ITobckoj n @paniryckoj, n y
HAIlIOj ApyKaBY IIPBe KBOTE 3a 3aMOLbaBakbe /IMIIA Ca MHBAIUAUTETOM O1le YCTAaHOB/bEHe
HerocpeflHO HakoH IIpBor cBEeTCKOT para, y CKIafly ca UJEjoM O AY>KHOCTHM JAp>KaBe
Ha obernTeTy NMMIA Koja IMOFHOCE HAPOUUTY XXPTBY KOje Cy APYTM WIAHOBU APYLITBA
nowrehenu (Bup. Hophe Tacuh, Ogiosoprociti gpscase: G0 Gpuryuily jegHaxociiu ie-
peitia, IIpaBuu daxynrer Yausepsurera y Beorpany, beorpap, 1996). Tako je onpenba-
Ma VIHBamupackor 3akoHa off 4. jyna 1929. rogune (Caymbene nosune Kpamesune CXC,
6p. 161/LXVI) 6una npensubena o6aBesa OMIUTHMHA M APYTMX CAaMOYIPAaBHUX Tela [ia
3aII0C/Ie paTHe MHBaINMAE Ca NPeOUBAIMIITEM HA IUXOBOj TEPUTOPH)jH, @ HajBHUIIE IO
10% ykymHOT 6poja 3amocieHux y ogpeheHOM caMoympaBHOM Tenly, HOK cy npenyseha
KOja 3aIolibaBajy Buile of 50 paJHUKa U IO/BONIPUBPERHA H0Opa moBpuIHe mpeko 100
XeKTapa Owia Jy>kKHa ha 3anocie parHe uHBamze VI-IX rpyme cpasMepHO eKOHOMCKO]
cHasu npenyseha wm fo6pa, anmy He mpeko 5% off yKymHOT 6poja ,CTATHO 3aMOCIEHNX
panHuka“ (§ 26, ct. 2-3). Cy6jekty oBe 06aBe3e Ka)XKibaBaHU Cy 3a BEHO HEUCHYHeHe
HOBYAaHOM Ka3HOM Koja je ymrahusana y Hapoguu naBamacku ¢oHz. 3a aHanusy Ha-
BefleHNX 3aKOHCKUX ofipefiaba BupmeTu y: Ajnekcanpmap Muxymuh, ,,VIHBanupckyu 3akoH
u3 1929. Bojru uneanug, 6p. 18/1997, ctp. 79-83; Harama Mpsuh-Ilerposuh, Ilpen-
par Bykacosuh, Jbybunka KosaueBuh, ,PasBoj mpaBHe 3aiuTuTe BOJHUX MHBamuia y
Cp6uju on 1863. roguue o maHac’, y: Anexkcaugap Mukymuh et al. (yp.), IIpasna 3a-
WIRUTHA 80JHUX UHBANUGA U HOPOGUUA HOTUHYAIUX PaTHHUKA ca 30upkom tpoiiuca, Kmwura
1, Yopyemwe paTHUX ¥ MUPHOROICKMX BOjHuX uHBanupa Cpbuje, Beorpan, 2003, crp.
52-54.

2 3akoH 0 npodecuoHaNHOj PeXabUINTALV)) U 3aLOLIbaBaby 0C00a Ca MHBAMAUTETOM
(Cnyxcbenu inacnux PC, 6p. 36/2009 n 32/2013), @wi. 26-27.
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TEXVIU JIa Ha CBaKM Ha4MH ,,3a00uby" o6aBesy samonrbaBama, alu 1 BpLIK-
M TIPUTHCAK Ha cBOje (mmocTojehe) 3anocieHe fja ce mpujabyjy Kao nuia ca
nnBamuauretoM.” Takobe, y mpakcu cy ce mojaBunu u ogpehenn npobmemn
y Besu ca IpUMEHOM IOjefMHMX 3aKOHCKMX ofipenaba, 360r dyera je cpepmu-
HoM 2013. roguHe OBaj 3aKOH M3MemeH. HajsHavajHMja HOBMHA Be3aHa je 3a
OTK/Ialbalbe HeJOyMUIIa KOje Cy IOCTOjasie Y Be3u ca mMehycoOHum 0gHocom
PASUMUTAUX HAYUHA U3BPUletba 06a6e3e 3al0UbaABAA TUUG CA UHBANUGU-
weitiom. OBO TUM IIpe LITO CY IOCTOAABIY KOjU HMUCY M3BPIIWIN 0OaBe3y
3aIrolrbaBaiba MOIIN fla YIUIaTe MeHase 1o 30. faHa y Mecelly, JOK ce obaBe-
3a 3aIol/baBarba M3BPIIABA/IA 1O IEeTOT JaHa y MeCeIly, TaKO Ja ce y IpaKcu
IIOCTaBWJIO M NMTale MOMEHTA Of Kajla IOCI0AaBal] naja y goumwy. Op tor
MOMeHTa NIPUMebIBaHe Cy U Oiperbe IOpecKor 3aKOHOAABCTBA, TAKO a je Y
HOCTYIIKY KOHTpoe, Ilopecka ynpaBa oBUM Ioc/IoaBIMMa HarrahuBaa u
neHase u kasHe. HoBenoM 3akoHa je, cTora, yKuHyTa ofpenba Koja ce OgHO-
cu Ha o6asesy mrahama menana,’ 10K je 3a TOCTOABIA KOjU He 3amocin
notpe6HM Opoj MMIa ca MHBaIMAUTETOM yTBpheHa obaBesa yriaTe M3HocCa
of 50% mpoceuHe 3apaje 1o 3anocieHoM y Perry6omuuy Cp6ouju. Ocum Tora,
u3MeHe 3aKOHa Oule Cy HeonxonHe u 360r norpebde yckmabuBama mberoBux
ofipesiaba ca IpaBUIMMa O IOfENM Ap>KaBHe IIOMONN 1 TO Y Be3) ca IpaBoOM
HOCTIOfaBIA Ha pedyHAALMjy IPUMEpeHNX TPOIIKOBa IpuaarohaBama mo-
CTIOBHOT IIPOCTOPA, IpuiarohaBama mim HabaBKe OlpeMe ¥ pauyHCKUX IIPO-
rpamMa Koje KOpUCTe pafHNULM Ca MHBAIUAUTETOM U M3TPafibe WM IINperba
IPUBPENHOT Cy0jeKTa, Kao 1 TPOIIKOBA 3aIloll/baBaiba 0Co0/ba caMo 3a Bpe-
Me JIOK TIpy>ajy momoh pagamimma ca masamaurerom.” Takobe, mpkaBHa
nomoh 3a 3amonrbaBame MUIA ca MHBAIUAUTETOM MOXe OUTHU HOfe/beHa U
y o6muKy cyOBeHIuja 3a 3apajie /MUl Ca MHBAIUAUTETOM 6e3 pajHOr MC-
KyCTBa ca KOjyM IIOC/IOfiaBall 3aK/by4) yTOBOP O pajy Ha HeoppebheHo Bpe-
Me, Kao 11 y o0/MKy CyOBeHIMja 3apajia 3all0C/IeHNX y npenysehnma sa mpo-

3 Op moyeTKa IpMMeHe OBOT 3aKOHA 3alOC/IMIO ce Buile off 7.000 mmia ca MHBaIUAKTe-
TOM, IOK Ce IIpe HETOBOT JJOHOLIekha TOfUIIbe 3anouybasajo usmMehy 200 n 300 muua ca
uuBanuauTeToM. Taxo je, mpumepa paau, y 2011. roguan Ha eBupeHnuju Hanmonanue
cayx6e 3a sarmolbaBamwe 6110 MpujaBbeHo 18.555 nuiia ca MHBANTUAUTETOM, 3al0CTIe-
HO je 4.370 oBuMX /MIfa, OK je 3a 5.133 /ija M3BpILeHa IIPOLieHa pajiHe CIIOCOOHOCTH.

4  Tlpomemwyje ce na tTa u3MeHa Hehe maTy 3HavajHuje puHAHCHjCKe edeKTe Ha CpelCTBa
Bynetckor ¢oHfa 3a npodecuoHaNHy PeXaOWINTALMjy U HOACTULAbE 3allOIIbaBaba
ocoba ca MHBAIMUTETOM, jep Cy CPefiCTBA OCTBapeHa HAIUIATOM IleHa/Ia MpeCTaB/baa
cBera 1% yxynHux npuxopa osor ¢ouga. Objammmerse IIpennora 3akoHa o u3Menn 3a-
KOHa O MpodeCcHOHAHOj pexabWInTauuji 1 3alolUbaBalky 0coba ca MHBATUANTETOM,
crp. 3.

5 Ypenb6a o npaBuamMa 3a gopeny gp>xasHe nomohu (Crysxbenu inacnux PC, 6p. 13/2010,
100/2011 u 91/2012), un. 28. Buperu: IIpaBMIHUK O HauMHy UM KpUTEpUjyMuMa 3a
cropoBobere Mepa aKkTHBHe NOMUTHKe 3amouvbaBamwa (Crymbenu inacnux PC, 6p.
12/2012 u 20/2013), . 116-119.
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q)eCI/IOHaTIHY peX3.6]/IHI/ITaIlI/ij 1 3amoljbaBambe 0coba ca I/IHBa}H/IIU/ITeTOM.6

Ocum ToOra, 3aKoHCKe ofpenbe cy ycarmameHe u ca CrparerujoM pasBoja
3BaHMYHe cTaTncTrKe Perry6muke Cpbuje v TO y TIOITIefy MOAATKa Ha OCHOBY
KOjUIX Ce M3padyyHaBajy M3HOCK KOjU YVMHe NpefMeT a/ITepPHATUBHMX 0baBe3a
HOC/IOfIaBI.

3.Hosesa 3akoHa o mpodecroHaTHOj peXaOyIMTaIVj 1 1 3aII0I/baBatby
ocoba ca MHBAIMIUTETOM je, JAK/Ie, yCMepeHa Ha IIOCTM3abe pAasHOlile-
e usmehy pasnuuutiiux obnuka usspuiasara obasese 3aNoULLABAA, jeP
OM y CympOTHOM, CBM OCTa/qM HauMHU U3BpIIaBamba OBe obaBese OMIn
UCIUVTATUBMjU Y OJHOCY Ha 3aK/by4MBam-€ YTOBOPA O pajly ca JIMIMa Ca MH-
BanupuTeToM. IIputoMm, Ba/ba MMaTy y BUAly fia je, HAKOH JIpyror cBeTcKor
para, y BeheMm 6pojy eBpOICKuX fp)kaBa, KBOTHU cucTeM 610 mpuxsahen
Kao Ba)KHAa Mepa 3a 3allOLI/baBabe MIA Ca MHBAIMAUTETOM, a/li [a, II0CTOje
U JAp>KaBe y KOjuMa KBOTHU CUCTeM HUKaja Huje 3akuseo (JJancka, ®uH-
cka, IlIBencka, Ilopryrammja) mwmm je, 360r CKpOMHMX pesyjTara, HAITyIl-
TEH y KOPUCT 3aKOHONABCTBA O 3abpamu muckpumuHarmje.” Yiopuimre 3a

6  3a aHa/MM3y MepONABHUX ofpefaba XeTePOHOMHNX M3BOpa IpaBa BupeTu y: TarjaHa
IIpujuhb, ,IllopcTuuame 3amombaBama 0co06a Ca MHBAIUAMTETOM MPMMEHOM IIpa-
BUIa O fofenu ApxkaBHe momohu, IIpaso u tpuspega, 6p. 1-3/2013, ctp. 124-131; o
KOHTPONM U HORENN fp>KaBHe ImoMohM 3a 3alolljbaBarbe JIMLA Ca MHBATULUTETOM Y
Ap>KaBaMa 4iaHuIlaMa EBporlicke yHuje BUpeTH y: Delia Ferri, Mel Marquis, ,Inroads
to social inclusion in Europe’s social market economy: The case of state aid supporting
employment of workers with disablities‘, European Journal of Legal Studies, 6p. 2/2011,
cTp. 44-73, http://hdl.handle.net/1814/20177, 12.10.2013.

7 YIOpegHOIPAaBHO IIOCMATPaHO, KBOTHU CHCTEM MOXe 3aBob6uTH jesaH of cnegehnx 06-
NMKa: a) 061MK 3aKOHCKe 0OaBe3se 3aIoIIbaBama, Koja je sarpehena cankumjom; 6) 061mK
3aKOHCKe ITPeNopyKe 3allol/baBaba; B) OONMK 3aKOHCKe oOaBese 3aIlOI/baBama, Koja
Hyje npaheHa fie0TBOPHOM caHKLMjoM. IIpBu 06/MMK KBOTHOT cucTeMa (eHIN. quota-
levy system), Tako, mompasymeBa 06aBe3y MOC/IOfaBalla KOji 3aIOL/baBajy ompehern
6poj 3anocnenux (oH Bapupa op 20 3anocrennx y Mabapckoj u Hemaukoj go 50 3amo-
cnenux y lllmanujn) fa samnocre jefaH MUHMMAaIHM 6poj MuIla ca MHBAIMAUTETOM, KOju,
0 IpaBUIy, M3HOCK 1% 3a IOC/IOfaBLe ca HajBuIle 35 3aIOCIEHNX, 2% 3a IMOCTIOfaBLe
Koju 3anourbaBajy off 36 fo 50 samocnenux u 7% 3a mocaofasle ca Buile of 50 3amocre-
Hux. Y BehuHu gpxaBa, moBpesia oBe 06aBe3e CAaHKI[MOHICAHA je HOBYAHOM Ka3HOM, JOK
ce TaKko IPUKYI/beHa CPEfiCTBA MOTYy KOPUCTUTH MCK/BYYMBO 3a HOOO/bIIAE ITOT0XKaja
nuna ca vHBanmuauTeToM. Ilopes oBOr 06/1MKa, KBOTHU CUCTEM MOXKE 3a00uTH U 06-
MK 3aKOHCKe Ipernopyke (He 1 oOaBese) 3a 3alOlbaBarbe JINIA CA MHBATULUTETOM
(Xomanpmja) mmu o6nmk 3akoHCKe obaBese 6e3 frenmotTBopHe caHKuumje (lex imperfecta),
Koju je 6uo npuMerseH y Bemnkoj Bpuranuju ox 1944. no 1995. ropuse, 6ynyhn na 3a-
KOHOM O 3aIlOlL/baBamby JIMIA ca MHBAIMAUTETOM of, 1944. ropune (Disabled Persons /
Employment/ Act) Huje 6una mpenBubeHa caHKIMja 3a IIOCIOAABLIA KOjU He 3aIoc-
U moTpebaH 6pOj PerrcTPOBaHMX JIMIA ca MHBAMMAUTeTOM. Iloc/mopaBI Cy, yMecTo
TOra, MOIIM fIa OY[y KOKIEH) CaMo y CIy4ajy 3alol/baBarba HEpernCTPOBAHNUX JINLIA,
aKO MHaye HeMajy y paJHOM OFHOCY JOBO/baH Opoj /LA ca MHBA/JIUAUTETOM MU aKO
3aIloLIbaBabeM HeperiMCTPOBAHOT /MIjA HapyllaBajy MpaBuIo o ydemhy 3amocimeHnx
ca MHBAIMJUTETOM Y YKynHOM 6pojy 3anocnenux. Lisa Waddington, ,Reassessing the
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HENoBO/bHE IIPOTHO3€e O IpMMeHM obOaBe3He KBOTE 3alloll/baBarba JIMIA ca
VHBAIVIUTETOM MOXKE C€ IPENO3HAT! M y MCKYCTBMMA Jp>KaBa ca KOjuMa
IeMMMO 3ajelHNUKY NpaBHy Tpaguiyjy (Xpsarcka, bocHa u XepuemBI/IHa),8
alM M y UCKYCTBMMA HEKUX Ap>KaBa 4aaHuia EBpoIcke yHuje, rie npuMeHa
KBOTAa HUje flajla 3Ha4ajHuUje U TpajHuje pesynrare.” To HApOUMTO BaXKM 3a
nepuoie eKOHOMCKMX Kpu3a, jep ce, 300T eKOHOMCKUX Tellkoha 1 pelaTuBHO
HIJICKe HOBa4yHe Ka3He, II0C/IOlaBIIM IIPe OfTydyjy 3a MTahame KasHM Hero 3a
saTolUbaBarbe /MM ca nHBamuamTeToM. '’ IIpeMia yropeaHa McKycTBa To-
BOpe fa noehame BuCKHe NeHanma Huje Hy>kHO npaheHo BehuM mporueHTOM
3alollbaBama MUIA Ca MHBAIMIAUTETOM, IIOCTOjU YBEpeme la Ce MacOBHUje
3alloll/baBalbeé OBE KaTeropuje paJHMKa MOXKe OYEKMBATU CaMO aKO BUCU-
Ha IIeHasa JOCTUTHE M3HOC IIpM KojeM 61 mocmopaBiyMa 6uno jedruHuje
Jla 3aIIONIbaBajy MUIA Ca MHBAIMIUTETOM Hero na Tmahajy xasme.!! Cro-
ra, 3a pasnuKy o somaher pemrema, Koje IofipasyMeBa yKujame IeHana 3a
HEMCIYHhaBakhe KBOTE 3a 3aII0I/baBakbe NI Ca MHBATMIUTETOM, Y YIOPEN-
HOM IIpaBy npeosyabyje TpeH[ MOONITpaBama CaHKIMja 3a HEUCIYIbaBabe
obaBese 3aronubaBama yTBpheHor 6poja miia ca MHBaMMEUTETOM. >

4. 3a pa3nuKy off KBOTA 3a 3aII0II/baBalbe, 3aKOHCKA HOBEa Off 8. alpuia
2013. ropguHe Huje MMasIa 3a IpefMeT [IOC/IOfaBYeBy obaBesy mpunarohasama
paHoT MecTa MOTyhHOCTVMMa U TIOTpe6aMa JIMITA ca MHBaMMANTETOM. > YnHN

employment of people with disabilities in Europe: From quotas to anti-discrimination
laws®, Comparative Labor Law & Policy Journal, vol. 18, 1996, cTp. 62-101.

Muxann ApaHgapeHko, ,,HoBu sakonu o samonvsaBamy’, Pokyc, jya 2009, cp. 19.

Arthur O'Reilly, The right to decent work of persons with disabilities, International Labour
Office, Geneva, 2007, cTp. 96.

10 L. Waddington, ,,Reassessing the employment of people with disabilities in Europe: From
quotas to anti-discrimination laws®, ctp. 69.

11 Ibid.

12 Hajckopuju mpuMep TaKBOT pelllerba Hama3uMo y Pyckoj denepaiuju, e cy, y CKIagy
ca M3MeHaMa IIPOINCa O KBOTH 3a 3aIlOll/baBaibe JMIA Ca MHBAIUAUTETOM, TPOCTPY-
Ko yBehaHe kasHe 3a HeuCIymeme 00aBese 3allOlUbaBamba IOTPeOHOr Opoja nMuia ca
nusamputeToM (Pemepanpublit 3akoH ot 23 ¢epana 2013 r. N 11-3 ,,0 BHeceHUN
U3MEeHEHMII B OTHeNbHbIe 3aKOHOflaTeNIbHbIe akThl Poccuiickoit Pefeparyy 1mo BOIpo-
Cy KBOTMPOBaHMA pabouyx MecT insA MHBamMAoB , CobpaHue 3akoHOmaTenbcTBa Poc-
cuitckoit Penepaunn, 2013, N 8, cr. 717). Elena Serebriakova, ,,Actualités juridiques
internationales — Fédération de Russie®, Revue de droit comparé du travail et de la sécurité
sociale, 6poj 1/2013, cTp. 113.

13 3a aHanmsy cTpaHe CyACKe IpaKce Off 3Hauaja 3a pasyMeBarme CTaHAApAa ,PasyMHO
mpunarobhasame” Bumetn y: Jackie Davies, ,,A cuckoo in the nest? A ‘range of reasonable
responses, justification and the Disability Discrimination Act 1995 Industrial Law
Journal, 6poj 3/2003, ctp. 164—184; Pauline Huges, ,,Disability discrimination and the
duty to make reasonable adjustments: recent developments®, Industrial Law Journal,
6poj 4/2004, ctp. 358-366; Lisa Waddington, ,When it is reasonable for Europeans
to be confused: Understanding when a disability accomodations is ‘reasonable’ from a
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ce na he nmpumena ofpenaba 3akoHa Koje ce OJHOCE Ha OBY 3aKOHCKY 00a-
Be3y y M3BECHOj M€PM 3aBMICUTM M Of YMEUIHOCTM HAIIUX CyAMja, KOju ce
HajIaze IpeJ| M3y3eTHO AeMKATHUM ¥ HMMAJIO JTaKUM 3a/JaTKOM IOB/Iayerbha
weHnx KoHTypa.'* Vako 61 ce, Ha TIPBY TIOI7IENl, MOI/IO 3aK/bYUUTH JId CY
penoBHU (yobu4ajeHM) yc/IOBU pajja cCaMO Hau3IIel HEYTPAIHU, aKO JJOBO-
e MuIa ca MHBAJMANTETOM Y HEIOBO/BHM)U IO/IOXKaj Y OZHOCY Ha JpyTe
KaHJMJaTe 3a 3alloC/ielbe U 3allOC/IeHe, 3aXTeB 3a IpuarohaBameM Ipe-
Baswuasy 3abpaHy IOCpeiHe JUCKPMMUHALV]e, jep IPeTIoCTaB/ba 0baBesy
Ipefy3MMamba HEOIXOIHNX Mepa Kako OM ce 3a7j0Bo/bIIe IoceOHe moTpede
MMIA ca mHBamMMTeTOM.'> TiMe Ce OBaj 3aXTeB MPUOMIKABA MO3UTHBHO)
AVMCKPUMUHALIMjY, Q) HY TO He OM Oula Ierosa TaqHa KBamdukanmja, 3aTo
mTo npunarohaBarme 00yxBaTa yK/Iamarbe IpelpeKka Koje ClipedaBajy Inia
ca IOTPe6HUM pajjHUM CTIOCOGHOCTVMMA JIa YYeCTBYjy y TpKumTy paja.'® 3a
Pas3IuKy Off IO3UTUBHE AUCKPUMUHALN]je, Pa3yMHO HpuiarohaBae, HanuMe,
HeMa 3a LWb CTBapame MOTyNHOCTM TaMo Ifie OHA MHade He 01 IIOCTojasa,
Beh cmyxu fja ce yK/IOHe ITperpeke Ha MeCTMMa Koja Cy Ji0 cajia Owmie He-
IPUCTYMadHa TUIMMa ca MHBammguTeToM.!” Y TOM cMucny, mpunarobasatbe
He TIpefiCTaB/ba HONYLITEHM M3y3eTaK of 3abpaHe AuCKpUMuHaiyje, Beh,
yIpaBo, NIPYMEHY Hade/la jefHaKoCTM (Tj. 3aXTeBa Ja ce IpeMa pasInyu-
TUM CTBapyMa MoOpa IOCTymaty pasmn4nuto). PasymuHo mpuaarohasame ce
pasnuKyje of IOSUTMBHE AVCKPUMMMHALMje M IIO CBOjOj YCMEPEHOCTM Ka
nojenuHLy, 6yayhn ga o6aBesa pasymHor npumarohaBama He IPeTIIOCTaB/ba
caMo 3amITUTy oppeheHe, moce6HO oceT/pMBe, Kareropuje nuia, Beh u
yBaKaBame crenudnyHnx norpeba m moryhHoctu ogpebenor nmia ms te
kareropuje.'® 3akononasar, crora, He yTBphyje McHpIHY MICTY HOTpe6HMX
npunarobaBama, Beh ce nmpunarohaBamwy npuberaBa oHAa Kaja je TO Heol-

comparative perspective®, Comparative Labour Law & Policy Journal, vol. 29, 2007-2008,
crp. 317-340.

14 Haw 3akoHOmaBal KBamipuKyje Kao AUCKPUMIHALMjY 360T MHBATUAUTETA ,,0f0Mjatbe
fia ce M3BPIIM TEXHMYKA afjallTallija pafHOr MecTa Koja oMoryhyje edukacan paj 0co-
6e ca MHBa/IMIUTETOM, aKO TPOLIKOBY afaNTalyje He Mafajy Ha TepeT HOCIOAaBLA UK
HICY HecpasMepHH Y OFHOCY Ha ZOOMT KOjy IOCTIOHaBall OCTBAapyje 3alOLUbaBaibeM
ocobe ca MHBAIMANTETOM . 3aKOH O CIIpeuaBamy AUCKPUMUHALMje 0coba ca MHBAIMAN-
tetoM (Cnymbenu inachux PC, 6p. 33/06), 4. 22, Tad. 4.

15 Simon Deakin, Gillian S Morris, Labour law, fourth edition, Hart Publishing, Oxford,
2005, ctp. 717.

16 Marc De Vos, Beyond formal equality: Positive action under Directives 2000/43/EC and
2000/78/EC, European Commission, Luxembourg, 2007, ctp. 33.

17 Jeff Kenner, EU employment law: From Rome to Amsterdam and beyond, Hart Publishing,
Oxford/Portland, 2003, cTp. 412.

18 Jby6unka Koauesuh, ,3amnonrpaBame IMLa ca MHBaIUAUTETOM , y: JIpenka Bykosuh,
Muxann Apaugapesko (npup.), Coyujante pegpopme — cagpacaj u pesynitiaitiu, Pakynrer
MONMUTUYKUX HayKa YHuBepsutera y beorpany, beorpag, 2011, ctp. 203.
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XOIHO ¢ 063mpoM Ha crenuduunocTy oppeheHor mocma u pesynrare mpo-
1ieHe notpe6a u Mmoryhnoctu ogpebhenor nmuua.

Vnak, 3axTeBu 3a mpwiarohaBameM He MOry OMTM HeOTpaHUYEHU,
Beh mocmomaBan Moxke ma onbuje 3axTeBe KOjU Ce OFHOCE Ha HEPa3yMHO
npunarohasame, IITO je jOII jefaH CTaHAAPH Yuje 3Hauewe Tpeba n3opycurn y
cynckoj npakcy. Behnna ayropa Bepyje ma o6aBesa pasyMHor nnpuiarohabama
3Ha4M 00ase3y lpegy3umarba pagriu Koje iocnogasuy Hehe citisopuitiu ipeiiie-
pane whpowikose, wiewkohe unu tpobneme.”” Anu, TO HUje U jeAVIHO TyMadelbe
cazipxaja oe ob6aBese, Beh ce OHa y 3aKOHOJABCTBY HEKMUX JIp)KaBa pasyMme
Kao 3aXTeB 3a genolleopHum upunaiohasarem, Koje NMIYYy ca VHBAJIVIM-
TeToM Tpeba fa ciiéapro omoryhm obasmarme MOCTOBA 3a MOCTOAABIa. >
OBaj KpuTepyjyM IpPeTXOAM 3axTeBy fja mpuuarohaBame He cTBapa IIpe-
KOMepHe Telikohe, amM M mojalImaBa CIOXKEHM IOCTYNAK yTBphuBama
(He)mocTojama o6aBese MpumarohaBama y CBaKOM KOHKPETHOM CiTy4ajy.’!
HajsnadajHy npegHOCT KpUTEPUjyMa AETOTBOPHOCTY, IPUTOM, YMHHM TO LITO
Ce 3axTeB 3a IpuiarohaBameM Besyje 3a CTBapHy MOryhHOCT 3amolu/baBama
M pajia JMIa ca MHBAIUAUTETOM Kofi ofpebeHor mocnomasua. Tek ako je
TakBo mpunarohaBame Moryhe, 6uhe ompasgaHo u murame mTa oppebhene
IpOMeHe IOC/IOBA WIM yC/IoBa pajja 3Hade 3a IIOCTIOAaBlLia. Y OATOBOPY Ha
HOTOME NMUTake HAPOIUTO OU Tpebaso ysetu y 063up onpehene unmennie
KOje ce TUYY IOC/TONAaBIA, IIOINYT IEroBe BeMNYNMHE, BPCTE NETATHOCTU U
¢uHaHCHjcKor crama. OcuMm Tora, Tpebamo 6u pasmMorputu M MoryhHOCT
pedyHaanmje TpoukoBa nmpunarohasama, yTullaj mpuaarohaBama Ha yKyIaH
IPOUSBOAHM HPOLiEC, BpeMe Ha Koje je JIIie ca MHBATUAUTUTETOM 3aCHOBA-
JI0 pajiHU OJIHOC, Kao ¥ YKYIIaH Opoj JuIia ca MHBaIMAUTETOM Koja paje 3a
ozpebenor nmocnonasa. AKo ce, HAKOH OfiroBapajyhux mpoljeHa, HoKaxe aa

19 Lisa Waddington, Anna Lawson, Disability and non-discrimination law in the European
Union. An analysis of disability discrimination law within and beyond the employment
field, Publications Office of the European Union, Luxembourg, 2009, cTp. 26.

20 Ibid.

21 Tako ce, mpuMepa pajy, y XOJIAHACKOM IpaBy, IOCTOjame 0baBese NeTOTBOPHOT
IpuIarohaBama IMpoBepaBa y CBAKOM KOHKPETHOM CIIyd4ajy, IIyTeM TecTa KOji ce 3a-
CHYBA Ha KPUTEPYjyMIMa TIOFECHOCTH U HEOIIXOZHOCTH, M3PKEHNM KPO3 IBa MINUTAba:
a) fa nmu mpuiarohaBame omoryhasa nmuIy ca MHBaIMAMTETOM Aa ob6aBjba mocao; 6) fa
nu je nmpunarohaBarme HY)XXHO 3a o6aBpame mocma? Tek ako ce Ha 06a IMTarba MOXe
OATOBOPUTH MIO3UTUBHO, IIPe/Iasy ce Ha IIPOoLeHy (He)CpasMepHOCTH TepeTa Koju MOCTIo-
maBal Tpmu 36or mpunarohaBama. CnudHa pelilersa mocroje u y upckoM (Employment
Equality Act, geo 16) u dpanunyckom 3akonogascTsy (Code du travail, wr. L. 323-9-1),
U TO, Y BUAy obaBe3e [enoTBOpHOTr mpunarohasama (efective accommodation), ogHo-
CHO o6aBese Ipefy3uMama NPUKIATHUX Mepa (mesures appropriées). Lisa Waddington,
~When it is reasonable for Europeans to be confused: Understanding when a disability
accomodations is ‘reasonable’ from a comparative perspective®, Comparative Labour Law
& Policy Journal, vol. 29, 2007-2008, cTp. 330-334.
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IPOU3BOAY HecpasMepaH TepeT, Ipuiarohapame ce He MOXKe CMaTpaTH pas-
YMHMM, JOK Ce IOC/IOflaBYeBO Of0Mjame [a U3BPIIM TaKBO Hpuarohasame
He MOXKe KBaIM(UKOBaTH Kao AMCKpuMuHanmja. Te xBammudukanmje Hehe
Outy HU ako je mpuiarohaBame MpeNIeBaHTHO 3a O0aB/barbe IOBEPEHUX
IIOC/IOBA, YaK JM aKO IPOM3BOAY MMHMMajIHE TPOIIKOBE 3a IOCTIONAaBLA U
IPETIOCTaB/ba IHErOBO HE3HATHO aHrakoBame. VI CympoTHO, 3axTeB 3a
npuarohaBameM Tpeba cMaTpaTH pa3yMHIM aKO je OHO HY>KHO 3a 00aB/batbe
HOBEPEeHNUX II0CTI0BA ¥ CTBapHO oMoryhaBa /My ca MHBaIMAUTETOM HBIIXOBO
obaBbatbe, He cyouasajyhu mociofiaBia ca perepannm Temkohama.?? Yunn
ce /ja 611 0OBa IOjallll-era MOIJIA TIOCTYKUTU U foMahoj CyIcKoj mpakcu Kao
MHCIMpaLYja WX MOfieT IPWINKOM OTKpUBama Cajipykaja CTaHfapja pasy-
MHOT IpuiarohaBama pafHUX MecTa IHOTpebaMa JINLA ca MHBATUJUTETOM.

5. bopba mpoTuB He3aIoC/IEHOCTH JIMLA Ca MHBAIMAUTETOM He 3aBp-
IIaBa ce yCBajambeM HOBelle 3aKOHa O IpOo¢eCHOHANTHOj pexabyInTanujn
¥l 3al0LUbaBamy 0c00a ca MHBAMANUTETOM, IOCeOHO aKO Ce MMaAjy y BUAY
€KOHOMCKM TIpo0O/IeMy ca KOjiMa Ce CyodaBajy HOCTOmaBIM y Permy6muun
Cp6uju. Yuum ce ma 6u T0j 60p6M MOITO AONPUHETH U YTBphMBame uiu-
pei kaitianoia anttiepHaliueHux obasesa iocnogasaya, Tonyt obesdbehuBama
o6yKe 3a JnIla ca MHBA/IMAMTETOM, 3al0I/baBakba IPUIIPABHMKA Ca VHBAJIN-
IMTETOM 1 yBoherba ITaHa 3a 3amomybabame.”> OCHM TOTa, Ba/ba YOUUTH Jia
Ha JIe/IOTBOPHOCT KBOTE 3a 3aIlOl/baBakbe yTude U Kpyl uyd Ha Koje ce OHa
offHOCH, 300T Yera yropegHo IpaBo MO3Haje IpuMepe pe3epBucaba OBe Mepe
TO3UTHMBHE [IICKPUMMHAIMje CaMO 3a 0CO6e Ca TeXUM WHBAMIUTETOM. !
[ToTome peliere YMHYU Ce PUXBAT/BUBUM, Oyayhu ma ce yrBphusame o6a-
Bese 3alol/baBama Y OJHOCY Ha JIMIA ca OMIO0 KOjOM BPCTOM MHBAJIMAM-
TeTa, y IPaKCH, PeJOBHO CBOAM Ha 3alOlUbaBaie J/NIA Ca HE3HATHUM
OrpaHMYer¥Ma, Koja He 6M MMaja 3HadajHuje Temkohe ma mponaby u 3aj-
pXe 3amocieme u 6e3 mpuMeHe KBOTe. VIcTOBpeMeHO, mocTOju moTpeba 3a

22 Jlune Koje 3axTeBa ImpunarohaBame (KaHAMZAT 3a 3aI0C/Ielbe VIV 3aMOCIeHM) Tpeba fa
IIOKaXKe Jia je KBa/mM(UKOBaH 3a obap/bame ofpebenor nocna, aa he, ys npunarobhasame,
Mmohu (6e3benHo) ma 06aBpa ocHOBHe (yHKIMje ofpehenor nocna u fa je nocnonasar
CBeCTaH meroBux norpeba. Obasesa npunarohasama 6u, OTYH, MOIIa OUTH JeporupaHa
caMo aKo IOCTofaBall Huje 610 cBecTaH moTpebe 3a mpuarohaBarmeM U aKo [E/MOT-
BOpHO mpuaarohasame Huje 6110 Moryhe yommre mm 6e3 HecpasMepHUX TPOLIKOBA.
International Labour Organization, Achieving equal employment opportunities for people
with disabilities through legislation: Guidelines, revised edition, International Labour
Office, Geneva, 2007, ctp. 31-32.

23 Ibid., ctp. 38.

24 OrpannyaBarme obaBe3e 3amol/baBamba CaMO Ha JIMIIA Ca TeKUM VHBATUAUTETOM UMHI
Ce ONpaBAHNUM Yy CIydajeByMa Kajia KBOTHM CUCTEM MMa 3a IWb JIAKILE 3aI0lIbaBakbe
JMIa Koja ce cyouaBajy ca Hajsehum mpobrnemmuma Ha TpXuiuTy paga. VI cympor-
HO, IoTpeba fa ce cMamwy 6pPOj KOPUCHMKA COLMjaTHUX MpecTaliyja TOBOPK Y IIPUIOT
yTBphuBamy omnuite o6aBe3e 3aIolbaBamba INLA Ca MHBATUJUTETOM.
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OCMUIIUbABabeM genoi60pHUX tpoipama tpogdecuonante pexabunuiavuje
u o6e3behuBameM mUpe MOAPIIKe 32 BUXOBO cripoBobeme, Oynyhn ma mpo-
¢decnonanHa pexabummranmja 3Ha4ajHO yHanpehyje moryhHocT nuia ca uH-
Ba/IMIUTETOM Ja IpoHahy 1 ouyBajy 3amociiere Ha OTBOPEHOM TPXKMIITY,
Kao M Jla OCTBapyjy BUIIe 3apafie, IITO Cy KOPUCTU KOje 3HA4ajHO Hafiujiase
TpoIIKOBe mporpama mpodecuoHanHe pexabunutaruje.”> Takobhe, Moxe ce
npumMeruty ga 'y Cpouju HeocTaje 1e/IOBUTA Capajiiba Ca COLMjalTHNM I1ap-
THEpUMa, HapO4MTo, y TIOIJIely OCMUIIUbaBaba Mepa 3a 04ysarve 3aioc/era
nuua ca uxeanuguitieiriom, 6ymyhm ma je samonupaBame TeK IPBU KOpakK y
IBUX0BOj MPOQPECHOHATHOj ¥ COLMja/THOj MHTETPALVIjIL.

U, Haj3aj, Moxe ce ouekmBaTH Aa O IpoOIeMy He3aroCIeHOCTH
NMUIIA Ca MHBAaIMAUTETOM MOIJIO JONPUHETH U ycBajamwe [Ipegnoia saxona o
coyujantom tipegy3eliHUITIBY U 3aT0UbABaAY y couujantum ipegysehuma,
koju je Bmama Penmy6muke Cp6buje yrBppuna anpuna 2013. rogute, a Koju
MMa 3a b, n3Mely ocrasor, 1 cTBapame HOBUX MOIyhHOCTH 3a pelraBarmbe
COUMjaTHIX, EKOHOMCKHUX ¥ JPYTUX MpO6/TeMa JUIA ca WHBATMIUTETOM.
OcTBapuBame TOr LWba HAPOYMTO IOfpasyMeBa OCHUBAIbE COLMjATHUX
npenyseha paagy samomrbaBama JIMIA Ca MHBAIUAUTETOM ¥ 00aB/bamba
IIOC/IOBA pajy 3al0BOJ/baBalba IBMXOBUX IOTpeba, Kao M mHoTpeba mpy-
IMX JIMIA KOjUMa je HEeONXogHa IOMOh M IOfpIIKa 3a caB/IajaBarbe
COUVjaTHUX, MaTepUjaTHNX U KMBOTHUX Temkoha.”” OBo M mpe miTO Ce

25  Predrag Bejakovi¢ et al., ,Iskustva odabranih zemalja u profesionalnoj (radnoj) reha-
bilitaciji, Revija za socijalnu politiku, 6p. 1/2013, crp. 75-87. Bup.: International Labour
Conference, 86th Session, Vocational rehabilitation and employment of disabled persons,
International Labour Office, Geneva, 1998.

26  Texct Ilpennora Brage Pemybnuke Cpbuje op 24. ampuma 2013. ropyHe JOCTYHaH je

Ha MHTepHeT appecu: http://www.parlament.gov.rs/upload/archive/files/cir/pdf/predlozi_
zakona/1688-13.pdf; 3a weros mpukas Bupetu y: Tatjana IIpujub, ,CouujanHo mpeny-
3eTHUIITBO — CafallbOCT U U3a30BU, PagHo u coyujanno tipaso, 6p. 1/2013, ctp. 301-

313.

27  BapaumaTuy BURY [ia y TEOPUjU U IIPAKCH He TIOCTOjU jeIMHCTBEHO CXBATakhe COLIMjaTHOT
npenyseha, amu fa ce MOXke yOUMTH HEKOMMKO obenexxja cormjamuux mpenyseha, xoja
4yHe OUTHe elleMeHTe OBOT IIPABHOT IIOjMa y CBMM €BPOIICKMM JAp>KaBaMa, U HOpef
Mehyco6HO Bp/IO pasmMuIMTUX 3aKOHCKUX pelnera. Tako ce, Hajupe, Moke KBamuduko-
BaTy TO IITO JIEIATHOCT COLMja/THOT npexny3eha Huje MCK/BYYNBO WM HPETEKHO yCMe-
peHa Ha cTBapambe JOOWUTH, 360T Yera ce OCTBAPEHN BUIIKOBY HE PACIIOfie/byjy BIIACHM-
numa mpenyseha, Beh ce o6aBesHo ymaxy y conmjanno mpenysehe. Ilopen mpetexxHoO
COIIMja/THOT 1IM/ba, CONMjaMHO Tpefy3ehe ofyMKyje M pasHOBPCHOCT NMPaBHMX OOMMKa Y
KOjMa MOXKe OMTM OCHOBaHO (3apyTe, APYIITBA 3a y3ajaMHO OCUTypaibe, GpoHmanuje,
KoMmaHuje u fp.), 6yayhm ma coumjanzo mpenysehe He mpefcraBba HOBH, ImOcebaH
IpaBHU OONMMK, HUTHM HOBY, IOCeOHY BpPCTy opraHmsaiuje, Beh mpaBHy KaTeropujy,
Koja obyxXBaTa Hajpas/mMuuTHje OpraHM3alyuje, HE3aBUCHO Off HUXOBE OpPTaHM3aIloHe
cTpyKType. VI, Hajsan, kao BakHa obenexja couujamHux mpenyseha tpeba yountu n
IPOM3BOJILY poba U Ipy)XKame YCayTa Koje CTy)ke IMPeBacXOffHO jaBHOM MHTEPEeCy VI
3a/J0BO/baBalby MOTpeba KOPUCHMKA, KaO U VHTEH3UBHY NMapTUIMIIAIIN]Y 3alOC/IEHNX U
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CpeficTBa Off OCTBapeHe BoOWUTH colyjanHux npenyseha mopajy ymaratu y
ouyBame 1 nosehame Opoja pajHUX MecTa, yHampehemwe ycmoBa papga, Te
ocrocob/paBarbe U yCaBpIlaBarmbe 3al0CIEHNX Y colujanHuM npenysehnma.

KOPUCHMKA, I TO HajMame y IOIMefly IMUTama Koja Ce HelOCPefHO TUYy YCIOBa paja
U KBa/luTeTa poba M yCIyra Koje coumjanHo mpenysehe mpousBomy, OZHOCHO Ipyxa.
European Economic and Social Committee, Opinion on social entrepreneurship and social
enterprise, Brussels, 26 October 2011, cras 3.1.2. O mpobremy AeduHmcama COLyjaTHOT
npenyseha n Mmoryhum peduumimjama osor nojMa BupeTn y: Jacques Defourny, Marthe
Nyssen, ,,Defining social enterprise®, y: Marthe Nyssen (ed.), Social enterprise: At the
crossroads of market, public policies and civil society, Routledge, London/New York, 2006,
crp. 3-13.
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Ynanak He 61 Tpebasno ga 6yme ny>xu of 16 ctpaHa of 28 penosa ca 66
3HAKOBa y pexy, ofHOCHO 28.800 3HaKOBa, (1)OHT Times New Roman 12.

YraHak Ha CPIICKOM je3MKy Tpeba ma 6yme mucaH hupummmom, ocum
CTPAaHMX pe4yl U pedyy Ha JaTMHCKOM je3UKY, Koje ce MUY JIATUHUIIOM U
Kyp3nBOM (KOCI/IM CJ10BMMa, OOJHOCHO I/ITaTII/IK).

UYnanak Mopa fa Ha IOYETKY Cafip>KU pe3lMe, Ca OCHOBHOM CaJpKu-
HOM M pe3y/nTaTuMa pajia, Kao U K/by4yHe Peult Ha CPIICKOM je3UKY, a Ha Kpajy
Takobe pesuMe 1 K/by4He peuy Ha eHITIECKOM je3auKy. Pesume mMoxe fja mma
HajBuIIe 15 pefoBa, HOK K/byYHUX peun MoKe fa Oyze HajBuILe cefaM.

Hacnos unaHka ce muile Ha CpefVHU, BeIUKMUM ciaoBuMa. Hacmosu
YHyTap WIaHKa MOpajy fa umajy cinenehn ¢popmar.

1) IIpsu Huso Hacnoséa — Ha CpefVHY; HyMepauuja: puMcKu 6poj (HIp.
L, II, III, uTA.); IpBO C/IOBO BENMKO, @ OCTajIa Maja.

2) [pyiu Huéo Hacnosa — ca jeBe CTpaHe; HyMepaluja: apancku 6poj
ca taukoM (Hmp. 1., 2., 3., UTA.); IPBO CIOBO BEIMKO, a OCTana
Masa.

3) Tpehu nueo Hacnoséa — ca jeBe CTpaHe; Kyp3uB (Koca CI0Ba, UTa-
JIMK); HyMepaluja: Majo ClI0BO a30yke ca 3aTBOPEHOM 3arpajioM
(Hmp. a), 6), B), UTA.); IIPBO C/IOBO BEJIMKO, a OCTa/A Maja.

4) Yemmepitiu HUBO HACTO6a4 — Ca JIeBe CTPaHe; HyMepalyja: aparcKu
6poj ca 3arBopeHOM 3arpagoMm (Hmp. 1), 2), 3), UTA.); IPBO CIOBO
BE/IMKO, a OCTajIa Maja.

180



10-12/2013. (ctp. 180-185)

Ipumep:

I Ilojam
1. TepmunOnIOIrMja
a) Tepmunonoiuja y yiiopegHom apasy

1) Hemauko mpaso

YaHak ce Ipefaje y eleKTPOHCKOM OO/IMKY.
Pepakiuja yacomuca sajpkaBa IpaBo Jla Y4IaHAK IPUIATOAY jelMH-

CTBEHMM CTaHJApAUMa ypehuBama M MpaBOMMCHUM IIPAaBUINMa CPIICKOT U
€HITIECKOT je3VKa.

1.
a)

6)

B)

ITPABUIA ODUTUPAILA

Kmure

Kmure ce nutupajy Ha cnefehn Haums:
uMe ayTopa, IIpe3uMe ayTopa, HAac/IoB Jiefla HaBefleH Kyp3MBOM, €BEHTY-
a7mHO pemHM 6pOj M3Tama, MeCTO VM3Jama, TOIMHA U3Jama, ckpaheHnia
cTp., 6poj cTpaHe.
IIpumep: Mupko Bacumesnh, Tpiosurcko tipaso, 9. uspame, beorpap,
2006, cTp. 100.
Roy Goode, Commercial Law,
429.

3™ edition, London, 2004, ctp.

Kaga ce nyuTmpa kmura Bulle ayTopa, HBJMXOBA MMeHA M IIpe3MMeHa ce

pasfBajajy 3ape3oM.

IIpumep: parmma CnujerraeBnh, Cnobopan Crnacuh, Komenitiap 3akona
o ciieuajHom ociiyixy, beorpan, 2006, cTp. 67.
Hubert de Vauplane, Jean-Pierre Bornet, Droit des marchés
financiers, 3° édition, Paris, 2001, ctp. 243.

Kmura kojy je HeKo /ulie IpUPeAIO Kao yPeIHNUK Ce LUTUPA TaKO LITO
Ce HaKOH IeTOBOT MIMEHA U IIpe3UMeHa y 3arpajyl HaBOAY O3HAKA ,ypen-
HUK" i ckpahennna ,,yp.“, ofHOCHO oxrosapajyha o3Haka Ha je3uKy Ha
KOM je Kibura o6jaB/beHa.
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r)

1)

a)

6)

IIpumep: Mupko BacupeBnh (ypepHux), Axyuonapcka gpywiiéa, bepse
u axuuje, beorpan, 2006, cTp. 27.
Fidelis Oditah (editor), The Future for the Global Securities Mar-
ket, Oxford, 1996, ctp. 74.
Heinz-Dieter Assmann, Rolf A. Schiitze (Hrsg.), Handbuch des
Kapitalanlagerechts, Miinchen, 1990, ctp. 55.

Kaga ce nmrupa jemna kmura oppebeHor ayropa, Kop IOHOB/BEHOT
LUTHUpalka Ce HaBOIU IPBO CIOBO MMEHAa Ca TauKOM U Ipe3VMe, HAaKOH
yera ce fiofaje ckpaheHuIa Has. geso Kyp3uBoM, IIOTOM CTP. U 6poj cTpa-
He.
IIpumep: M. Bacumesuh, nas. geno, ctp. 102.

R. Goode, Has. geno, cTp. 431.

Kana C€ JUTHpa BUIIE KIbUIa JVICTOT ayTOpa, KOJ IOHOB/bEHOI IMUTMIpakha

ce HaBOfM IIPBO CTIOBO MIMEHA Ca TA4KOM U IIpe3uMe, HAaKOH 4era ce Ha-
BOJM IIYH HAaC/IOB KIbJTIe Kyp3UBOM, IOTOM CTP. 11 OpOj cTpaHe.

IIpumep: H. JoBanosuh, Emucuja spegrocHux aanupa, ctp. 107.

. Unanmm

YnaHum ce untupajy Ha cnegehy Haumh:

MMe ayTopa, IIpe3uMe ayTopa, OTBOPEH) HABOJZHUIIM, Ha3MB WIAHKA, 3a-

TBOPEHV HaBOJHMIY, Ha3MB YacOINca Kyp3UBOM, OpOj 1 TOfIMHA M3/atba,

ckpahennuna ctp., 6poj cTpase.

IIpumep: 3opan Apcuh, ,Ydemrhe y CKyHNIITMHUM aKIMOHApCKOT Apy-
wrBa‘, IIpaso u tpuspega, 6p. 1-4/2005, ctp. 23.

Klaus J. Hopt, ,,Aktionérskreis und Vorstandsneutralitit®, Zeit-
schrift fiir Unternehmens— und Gesellschaftsrecht, Nr. 4/1993,
cTp. 535.

Kaga ce umtupa 4iaHak BMIIE ayTOpa, HIXOBA MMEHA U IIpe3VMeHa ce

pasnBajajy 3apesom.

IIpumep: bouiko >Kmekosuh, Karapuna Bemwosuh, ,Ksamuter xopmo-
PaTMBHOL yIIpaB/baba U TP>KUIITE KOPIIOPaTMBHE KOHTPOJIE Y
ycnosuMa tpansunuje’, Ilpaso u dpuspega, 6p. 1-4/2005, ctp.
43.

Michael C. Jensen, William H. Meckling, ,Theory of the Firm:
Managerial Behavior, Agency Costs and Ownership Stucture®,
Journal of Financial Economics, Vol. 3, 1976, ctp. 307.
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B)

r)

1)

Kama ce murmpa jemaH wraHak ofpebheHor ayTopa, KOJ ITOHOB/BEHOT
LUTHpAalka Ce HAaBOAY IPBO CIOBO MMEHA Ca TAuKOM U IIpe3)Me, HAKOH
Jera ce fopaje ckpaheHmna Has. unanax KypsuBOM, IIOTOM CTP. U Opoj
CTpaHe.

IIpumep: B. Pagosuh, Has. unanak, ctp. 164.

Kapa ce nutypa Bulle YiaHaKa MCTOT ayTOPa, KOJ IIOHOB/bEHOT UTUPaba
Ce HaBOAM NPBO CI0BO MMEHA Ca TAaYKOM M Ipe3VMe, OTBOPEHM HaBOAHU-
V1, IIYH HaC/IOB WIAHKA, 3aTBOPEHV HaBOJHMIIY, IOTOM CTp. 1 6poj cTpa-
He.

IIpumep: B. Pagosuh, ,,Crevajun ucrmatau pefosu’, cTp. 184.

Pan, omHOCHO YmaHak 06jaB/beH Y OKBUPY 300pHMKA paZoBa MM KIBUTE,
KOjy je HeKO IpyTO JINLie IPUPEUIO Kao yPeaHNUK, ce INTUpa Ha cnefehn
Ha4MH:

MMe ayTopa, IIpe3uMe ayTopa, OTBOPEH) HABOJHUIIM, Ha3UB WIAHKA, 3a-
TBOPEHY HaBOJHMIY, O3HAKA ,,V:", IMe YpefHIKa, Ipe3uMe YpefHIKa, Ha-
3uB 300pHMKA PafioBa, OFHOCHO KIbUTe, €BEHTYATHO peqHM OpOj 13aamba,
MeCTO U3[iama, FOfiMHa M3ama, ckpahennuna ,,ctp.”, 6poj cTpaHe.

IIpumep: Hebojiia JoBanosuh, ,OTBapame U 3aTBaparme IPUBPELHUX
npymraBa‘, y: Mupko Bacwmpesuh (ypepumk), Axyuonapcka
gpywiniea, 6epse u akyuje, beorpam, 2006, ctp. 307.

3. IIponucn

a)

6)

[Tpomucu ce uuTMpajy Ha cnegehn HaumH:

IyH Ha3}uB IIPONNCA, OTBOPEHA 3arpajia, IMIACUIO y KOME je IIPOINC

06jaB/beH Kyp3MBOM, OpoOj Ilacuiaa 1 rofgyHa o6jaB/buBama, 3aTBOPEHA

3arpafia, ckpahenna 4., CT., Tad., OFTHOCHO Tap. u 6poj oxpernode.

IIpumep: 3axkon o npuBpenuHuM apyiursuma (Cnyxbenu inacnux PC, 6p.
125/2004), un. 15.

Axo he HaBefieHV 3aKOH IIOHOBO OMTY LIUTHUPAH Y Pajy, IPYINKOM IIPBOT

nUTHpama ce Mocie Opoja rmacwma U ropuHe o6jaB/bUBamba HABOIU

ckpahenniia nogp xojom he ce mpomnuc fape nojap/pUBATH.

IIpumep: 3aKkoH O perucTpanuju NpuBpenHux cybjexara (Crymbenu inac-
Hux PC, 6p. 55/2004 n 61/2005; game y ¢pycHorama: 3PIIC), wi.
3cr 1.
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B)

hi9)

b)

YaH, cTaB U TavyKa [poINca O3Ha4YaBa ce ckpaheHumama 4., CT. ¥ Tad., a
naparpad ckpahenniiom map.
Ipumep: 4n. 24 ct. 1 Tav. 5 win map. 14.

[TpunnKoM IIOHOB/BEHOT LIUTUPaba ofpeheHor mpomca HaBOAY Ce BeroB
IIyH Ha3uB, OGHOCHO CKpaheHMIa yBefjeHa IPWINKOM HPBOT LIUTHPAh,
ckpahenuna 4., ct., Ta4y. win nap. u 6poj oppende.

ITpumep: 3aKOH O MPUBPESHNM APYLITBUMA, L. 7.
3PIIC, 4. 25.

ITponvcy Ha CTpaHOM jesUKy ce IIMTHUPajy Ha ciaefehn Haumh:

IYH Ha3MB IPOINNCA IpeBeleH Ha CPICKM jesVK, FOAMHA 00jaB/blBalba,
OJIHOCHO YCBajaiba, OTBOPEHA 3arpajia, IyH Ha3MB IPOINCA Ha OPUTMHAI-
HOM je3MKy Kyp3MBOM, eBeHTYaTHO cKpaheHnIja oy xojom he ce mpomuc
lla/be II0jaB/bUBATH, 3aTBOPEHA 3arpaja, ckpaheHuma Wi, CT., Tad. Win
nap. u 6poj oxpenbe.
IIpumep: Hemauku Tproauky 3akoHMK u3 1897. rogmue (Handelsgesetz-
buch), map. 29.
o6purancku Kommanmjckm 3akon us 2006. ropyuue (Companies
Act; nampe y ¢pycHorama: CA), 4. 67.

IIpommcy EBporncke yHuje ce nuTupajy Ha HauuH npommucal Ilpupyunn-
KOM 3a IpeBobeme npaBHUX akaTa EBporncke yHuje 3 2009. ropnte, Koju
je moctymaH Ha cajty Kanuenapuje Brage Peny6nke Cp6uje 3a eBporicke
uHTeTpanuje (Www.seio.gov.rs).

4. Issopu ca VInTepHera

a)

6)

MsBopu ca VHTepHeTa ce nutupajy Ha cinegehn HaumH:

¥IMe M IIpesyMe ayTopa, OMHOCHO OpraHusaluje Koja je IpUIIpeMuIa

TEKCT, Ha3UB TEKCTa, €BEHTYa/HO MeCTO 1 TOfYHA 00jaB/biBamba, O3HAKA

»BOCTYIIHO Ha ajpecu:‘, agpeca VIHTepHeT CTpaHUIle Kyp3UBOM, JaTyM

IPUCTYIA CTPAHUIY, eBeHTyanHo cKpaheHuna ,,cTp.“ u 6poj cTpaHe.

ITpumep: Giovannini Group, Cross-Border Clearing and Settlement Arran-
gements in the European Union, Brussels, 2001, goctynHo Ha
agpecu:  http://ec.europa.eu/internal_market/financial-markets/
docs/clearing/first_giovannini_report_en.pdf, 21.10.2008, ctp. 18.

HpI/I}II/IKOM IIOHOB/BEHOI' LIMTHpamka M3BOpa ca MHTepHeTa HaBOOM C€
IIPBO CJIOBO MM€HA ayTOpa €a TaYKOM U IIPpE3MME ayTOpa, OJHOCHO Ha3UB
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opraHmsalje Koja je IpUIpeMiuIa TeKCT, M Ha3UB TEKCTa,  €BEHTYaTHO

u ckpahennna ,,cTp.“ n 6poj crpaxe.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, ctp. 6.
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