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YTAHIIN

YIK 343.271 ; 347.91:331.109

ap Cno6oganka KOBAYEBU'h-ITEPU'H
moueHT IIpaBHOr akyrTera YHUBep3urera y Ilpmmrunm,
ca npuBpemennM ceguurteM y KocoBckoj MutpoBuim

ap Iopan OBPATOBUHR
BaHpenHu npodecop IlpaBHor pakynrera YuuBepsurera y Hunry

JIETUTUMHOCT HOBYAHE KA3HE
KAO OUCHIUIUVIMHCKE CAHKITUJE*!

Pe3sume

Hosuana xasna uspeuena xao gucyuiinuHcka camkyuja 3a iospegy
pagHe obasese unu gucyuinuHe HOHAUAA CACTioju ce Y ymarvery (00ycilia-
6u) 3apage 3atiocnieHol 3a u3spuieHu pag. Y ouuiiieM pexumy pagHux ogHoca
3axon o pagy He tipegeuha Ho84aAHY KA3HY 34 GUCHUTLIUHCKe TipeKpuidje, anu
je tpesuhena 3axoHuma lex specialis. Y osom unamky ayimiopu ananusupajy
0lpA6gaHOCTli UpuUara Hos4aHe KasHe 3a fioépege pagHux obasesa u pag-
He gucyuiinune. Haxon ysogHoi pasmaitiparea, y gpyiom geny paga ykasyje ce
HA Kapaxkiiepuciliuke HOBYAHA KA3HA KPO3 UCTOPUjCKU U HO3UTIUBHO UpPas-
Hu acilexii. Y ilipehem geny pasmailipa ce HO84aHA KA3HA y YiopegHUM pag-
HoUpasHum dpoiucuma - eehuna 3aKoHOGasCliasa je U3pU4ULTo 3abpatrvyje.
Y uetnspitiom iiocnegrem geny, ayiiopu cainegasajy neiuttiumuitieiti gucyu-
UnuMcke 6714CTHU TOCI0GABUA Y UUbY CYOTUMUPALA OCHOBHE Ugeje Ha K0joj ce
3acHu6a YnaHaK — ociopasarve OUPABGAHOCTU GUCUUTLTUHCKUX o671auiherba
iocnogasya ga uspuye Ho8UAHY KA3HY. 3AKbY4HO, 0cliopasarve oupasgaqo-
cltiu HOB8YAHE KA3He aylopu 3ACHUBAfY HA Ugeju anumMeHtiayuoHol Kapaxite-
pa 3apage u octiisapusarba Havena: 3a U3spuleHu pag — 3apaga.

*  UYnaHak je pesynTar paja Ha IIPOjeKTY ,3alITUTA /bYACKMX ¥ MAIBMHCKUX IIPaBa y €B-
POIICKOM NIPaBHOM IIPOCTOPY, 6p. 179046, Koju ¢uHaHCHMpa MUHMCTApCTBO MPOCBETE,
HayKe M TeXHOJIOMIKOT pasBoja Peny6muke Cpouje.
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Kmyune peuu: gucyuiinuncke cankyuje, Ho64aHa KA3Ha, NETUTIUMHOCHL HOB-
4aue KasHe.

I YBogna pasmarpama

CaHkIIyja, y HajIIMpeM CMUCTY pedl, je OHa IpaBHA MoCefuIia Koja
IpaTy MOBpefy IMpaBHUX Ipomuca. [JUCHUIUIMHCKA CaHKIMja ce MOXe [ie-
¢duHMCaTK Kao BpCTa MpaBHe CaHKIyje, yTBph)eHa 3aKOHOM WIN APYTUM OIl-
HITUM aKTOM, KOjy M3pude Hafje)kaH OVICHUIUIMHCKA OPTaH y JUCLMIIINH-
CKOM IIOCTYTIKY IIPOTUB 3aIIOC/IEHOT KOjU CBOjOM KPUBUIIOM YUMHU TTOBPENY
pagHe o6aBe3e, OJHOCHO AVICIMIUIMHE IIOHAIIAmba. Y CMIUCTY II0jMOBHOT
ozpebema, Moxke ce ncrahm fa je caHKIMja y AMCHUIUIMHCKOM IIpaBy CIIell-
nQNYIHA BPCTa CaHKIMje, pasIM4InTa Off PYIMX CAaHKIVja jep je mpuMembyBa
caMo NMPOTUB INLA Y PaIHOM OFHOCY, TPafiMLIMOHATHO IIPOTHUB JINIIA Y OfIHO-
cy cybopaunanuje.” Ona moraha 3amoc/eHor y HeroBoM mpogecnoHaTHOM
CBOjCTBY, Kao Cy0jeKTa paJHOT OJHOCA, jep CY beHe perepKycuje y ogpehenom
MOPAJTHOM [IejCTBY W/IM ¥ OTPaHMYaBaIby VM Ofy3UMalby IIpaBa I IONI0XKaja
VI CBOjCTBA PafHUKA — YYMHIOIY IMCIUIUIMHCKOT iena.” Vspuiarme muic-
IVWIUIMHCKE CAaHKIMje y IOCTYIKY yTBphuBama AUCIUIIMHCKE OpProBOp-
HOCTM MMa JBOCTPYKY cBpXy. C jeflHe CTpaHe H-€eHa CBpPXa je M3paXKeHa y
penpecuju NpeMa 3aIloC/IeHOM, Kao IIpaBHA IOC/IEAuIia 3a HENOIITOBAME
npomnucaHe pafiHe o6aBese 1 yTBpheHe pajjHe AMCIMIUINHE, a ca ipyTe CTpa-
He M3pedYeHa CaHKLMja ¥IMa BaCIIUTHU YTUIIAj, jep BPLIM IPEeBEHLINjy IIpeMa
3aII0C/IEHOM KOMe je M3pedeHa (aKo je y MUTamy OIMpOCTMBA IPElIKa, JTaKIIa
HOBpefia pajiHe IUCHUIUINHE) Aa yoynyhe He uiHU mOBpeny pagHe obaBese
(cenmjanHa mpeBeHIMja), ¥ MPEBEHINjY Y OJHOCY Ha OCTaje 3aIllocyIeHe fia
ce MOHAINAjy Y CKIafly ca NPONMCAHUM pajHUM obaBe3aMa U pajHOM JIVC-
IVUIZIMHOM, JIa MX He HapyIIaBajy, jep TO MOB/Iauu AUCUMUIIIMHCKY CaHKIIN)Y
(reHepasHa IpeBeHINja).

Vspunamwe (M npuMeHa) AMCUUIUIMHCKE CaHKIVje 3allOC/IeHOM 3a
yuMbeHy OBpeRy pajfiHe obaBese jeqHa je of MaHu(ecranuja nogpehenoctn

1 JIMcuunnmHCKe CaHKIMje ce, HIP., pasiMKyje off KasHEHMX CaHKIMja (caMo Kafj ce paju
0 MepaMa 6e30eIHOCTH, a He O Ka3HaMa), 1aKo MM je IIPaBHU U3BOP MCTU: XeTEPOHOMHA
IpaBHa HopMa. Pasiuke cy y cafpxajy, y 06jeKTy, y IOCIefuIiamMa, OpraHuMa, HOCTYIKY
uTH. Bume o guctyiuimackuM cankuyjama: Hukona Tuntuh, Pagro u coyujanto tpaso,
pagru ogrocu, Kw. tipsa: pagru ogrocu (II), HapopgHe HOBUHe, 3arpe6, 1972, cTp. 599.

2 Jedunnnuja je mata crajamem feduHMIMje U3 HOjMOBHOT ofipehuBarma JUCHMIUIMHCKE
CaHKIMje Yy [iemMa yBaXkaHMx mpocgecopa pafHor mpasa: Anekcanpap banruh, Munan
Hecniorosuh, OcHosu pagroi dpasa Jyiocnasuje, CaBpeMeHa afMuHKUCTpaluja, beorpan,
1981, ctp. 247; u bpauxko A. Jlybapna, PagHo @ipaso, (paciipasa o gocitiojancieiey Ha pagy
u coyujanuom gujanoiy), IlpaBun ¢axynrer y beorpagy, beorpan, 2012, ctp. 643.
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3aII0CTIEHNX PAJHOM pefy M pajHOj AMCUMIUIMHM IOCTOAaBLa OF MOMEHTa
CTymama Ha paji 3all0C/IeHOr. [UCIMIIMHCKA BIAaCT MOCIOfAaBLA MaHEHT-
Ha je paJHOM OJHOCY, KaO OHOCY CyOOpAMHalMje, OHOCHO eKOHOMCKe U
npaBHe noapeheHOCTN 3an0CTIeHNX, YMja causa 3afiupe y UCTOPMjcKe KOpeHe
APYLITBEHO-eKOHOMCKe Heje[[HAKOCTH YTOBOPHUX CTpaHe. Y TOM CMUCIY I10-
cnofaBal MMa opjamherma ,TOCIIOfapa MOCIa“, U3 KOojer MPOUCTUYE IIPaBO
OpraHM30Bamba IPUBATHE BJIACTY, Tj. BIACTY jeJHOr NMLA HAJL APYIUM. Y
IeHOM CPEeUIITY Ha/lasy ce IOCTI0aBIeBo opnamherse fa u3faje Hamore u
YIYTCTBa 3aII0C/ICHOM, APYTUM pednMa, Aa JOHOCU OIJIyKe, ia ypebyje ogHo-
ce (mpomucyje mpaBuia NOHALIAKE) U [a M3pUYe AUCHUIUIMHCKE CaHKIMje .
Ca acmekTa NpeTXOfiHe aHamu3e, Koja IOTBpPhyje Kay3amHOCT AUCIIUIIIVH-
CKe BJIACTU ¥ CYOOpAMHALVje, TUMe ¥ KOMIUIEMEHTApHOCT IpaBa 1 obase-
3a cyfjekaTa paHOT OJHOCA, MOXe ce pehn Ha je MerMTMMmUTET MOCIOfABLIA
fa mM3pyde AMCUMIUIMHCKe CaHKIMje HecriopaH. CHOpHO je, peMa HalleM
MIUIUBbEIbY, IIPAaBO IIOCTOAABIA [a U3pKde HOBYAHY Ka3HY 3a AMUCLIMIUIMHCKE
npekpuraje. Hamehe ce gumema fma mu je mspnijameM HOBYaHe Ka3He 3aKO-
HOJaBal| IOApPEeAIO Hadelo OHEPO3HOCTY M (YHAAMEHTATHO IIPABO CBAKOT
JOBeKa M3 PafHOT OJHOCA — IPABO Jja 32 M3BPIIEHN paf JoOuje aieKBaTHY
3apafly, IPUBATHOj BIACTY IIOC/IOfABLIA, YMMe Ce JIETUTUMUTET AUCLIUITINH-
CKe ByacTy (IIpMBaTHe BJIACTM) CTaB/ba M3HAJ JIETAIUTETa JbYACKMUX IIpaBa
(yHMBep3a/nHUX, jeAMHCTBEHUX, HeOTYDUBNUX...).

II HoByaHa ka3Ha y fomahoj pagHOnpaBHOj peryiaTuBu

1. VIcTopujcku pa3Boj

HoB4yaHa kasHa cmajfia y crapuje M IO3HaTe MHCTUTYTEe AUCLUIIIVH-
CKOT KaXXibaBama. Y PpeXMMY MUCHUIUIMHCKMX CaHKIMja HOBYaHAa Kas3Ha
MMa CBOj pasBOjHU IIyT, 0Oe/e)KeH AUIEMOM Yy IIOITIefy HbeHe JIETUTUMHO-
CTH, OIHOCHO OIIPaBJJaHOCTM yBoDema OBe KasHe y CUCTeM AVICIVIUIMHCKUX
caHkKnyja. Ta OoIpeyHOCT y CTaBOBMMA Yy IIOITIENY OIPABAAHOCTY MU3PULIAbA
HOBYaHe Ka3He 3a JUCHUIUIMHCKe IpeKpllaje foBela je JO HepaBHOMEpHe
KPUBY/bE ¥ €HOM Pa3BoOjy, KaKO y yIIOPeJHOM Tako U y momaheM 3aKOHO-
maBcTBY. Y gomaheM pagHOIIpaBHOM 3aKOHOJABCTBY [OMA3WIO je 0 HEHOT
yCTaHOB/baBama, N YKNalha, 3aTVM IIOHOBHOT yBoDema ca IpoMeHama y
pacIoHy U Tpajamy OBe Ka3He, UTA. HoBuaHa KasHa je IPBU IIYT yBefleHa y
nomahe pagHO 3akoHOZAaBCTBO 1949. ropuHe, Ypen6oM 0 AMCUMUIUIMHCKO] 1
MaTepyjaHoj OATOBOPHOCTY PafiHUKA Y ApKaBHMUM Ipenysehuma HaprenT-
BUMa U yCTaHOBaMa.” Ypen6a je npensubana moryhHoCT uspuiama HoBYaHa
KasHe Y BUCUMHU JIO jefHe JHeBHe 4}CTe IUIaTe pajHUKa, C TUM Ja YKYIHMU

3 VYpenba o AMCHMIUIMHCKOj M MAaTepMjaTHOj OATOBOPHOCTM DafHUKA y NPKaBHUM IIpe-
mysehuma HapmemTBuMa u ycranoBama (Cryxcbenu nuciti PHPJ, 6p. 27/49).
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36Mp OBMX Ka3HU Yy jeJHOM Mecelly Huje Morao mpehm usHoc on 10 oxcTo of
jemHOMeceuyHe HeTo Iare. [IpunpeMame 3akoHa o pagHUM ofgHOCKMMA 1957.
TofiiHe, 00eIeXIIa je MMpPOoKa paclpaBa y HOITIEAY ONpaBJaHOCTU yBODema
HOBYaHe KasHe, 3a KOjy ce CMaTpajio Ja je MMaHeHTHO obe/exxje KaluTam-
CTHYKOT CHCTEMa, a C 003MpOM Ha HoBomsrpaheHe ApYIITBEHO-eKOHOMCKe
offHOCe (KOji Cy ce TpafiuiM Ha APYIITBEHOj CBOjUHY) I HOBOHACTA/IN CAMO-
IypaBHY IOJI0XKaj pafiHUKa y weMy. MehyTum, npeopnagano je MulUbembe
fa 61 HOBYaHA Ka3HA IpefCTaB/baja HEOIXOflaH elleMeHT y obe3behuBamy
pajjHe IMCUMIUINHE, 1A je ¥ CBOje MeCTO Jobua y Wi. 254 HOMEHYTOT 3aKO-
Ha. Mora ce uspehu HajBumre 10 10% MeceqHOT TMYHOT JOXOAKA, y TPajamy
no Tpu Mecena. JJoHoreme OCHOBHOT 3aKOHA O pajHUM ofHOcuMa 1965. ro-
JVHE YKUMIa OBY JUCLUIIIMHCKY CaHKIMjY, KaO HECIIOjUBY Ca IOJI0XKAjeM paji-
HMKA y HallleM JPYIIBEeHO-eKOHOMCKOM ypehemy.” YcTaBHMM aMaHMaHMMa
ox 1971. rogune u 3akoHOM 0 MehycoOHUM OfHOCKMMA pajHUKA Y YApPYXKe-
HOM pajny us 1973. roymHe’ ypebuBame IMCHNIIMHCKUX Mepa IIPEHeTo je y
HAJJIOKHOCT pelry6/MKa ¥ MOKpajuHa.

[Ipn npunpemamy 3akoHa O IpaBuMa 1 ob6aBe3aMa pajHUKA Y YAPY-
xeHoM papy Conyjamuctuake Peny6rmke Cp6uje, mojaBuia ce guiema ,,3a“
unm ,npotus“ Bpahawa HOBYaHe Ka3He Kao AVCLUIUIMHCKe Mepe. 3aKOH je
U3PUYNUTO He YBOAM ajIi je U He 3abpamyje. Ipyrum pednma, oLembeHo je fa
oBa Mepa Tpeba f1a TOCTOj, AN je Kao M3pa3 CaMOYIPaBHOT [I0/I0XKaja paHM -
Ka y YAPY>KEHOM pajly OCTaB/beHO pagHunyuma y OCHOBHMM OpraHu3anujama
yapyxeHor paga (OOYP), na y 3aBUCHOCTY Off CTelleHa pajiHe AUCLUIUINHE U
noTpebe fa ce oHa 06e36e/1, cCaMy OLieHe HeOIIXOIHOCT /I YBey WM He OBY
Mepy. Y Wby 3alITUTE PaJHIKA Of CAMOBOJbE VI IPOM3BO/BHOCT 3aKOHOM je
6o npenBubeHO A YKOMMKO paJHULIY OfTyde [a je CAMOYIIPaBHUM CIIOpa-
3yMOM 0 MehycoOHMM offHOCHMA Y YAPYKEHOM pajly yBely, HOBYaHa Mepa ce
He MoXe ofipeiutut y BeheM nsHocy o 10% jemHOMeceYHOT TMYHOT JOXOMKA
3a Texke, OJHOCHO 3a 3% jeHOMeCeYHO JTMYHOT JOXOTKA 3a JIaKIIe MOBpefie
pagHe ob6aBesze. OcuM LITO YBOAY OrpaHuyema y ofpehuBamy nsHOCa, 0Baj
3aKOH yMeCTO yoOu4ajeHOr TepMIHa ,,HOBYaHa Ka3Ha“, YBOJY TEPMUH ,,HOB-
yaHa Mepa“. 3aKoH 0 yIpyxeHoM pamy® yTBphyje mucummnmmncke Mepe Koje
ce mory uspehm 36or nospega pagHux ob6aBesa (OIIOMeHa, jaBHAa OIIOMEHa,
HOBYaHa KasHa, pacropehuBame Ha [ipyre I0OC/IOBe OHOCHO pajiHe 3afiaTKe
3a oapeheHo BpeMe y cK/Iajly ca 3aKOHOM, IIpeCTaHaK PajiHOT OJHOCA), a/ln
caMoO HOBYaHy Mepy KBa/mnuKyje U IpefcTaB/ba Kao Ka3Hy/HOBYAHY Ka3HY.
3a pasnmKy of paHMjUX 3aKOHCKMX npomuca 3YP TakcatuBHO yTBphyje Texe
HoBpefie pagHMX obaBesa 3a Koje ce MOXe n3pehy HoBUaHa KasHa Kao Jyc-

4 Cnymbenu nucii COPJ, 6p. 17/65.
Crnyncbenu nuciii COPJ, 6p. 22/73.

6 3axoH o yapy»xeHoM pany (Cnymbenu nuciti CPP], 6p. 53/76; name y dycHorama: 3YP) un.
195, 196 n 198.
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LOUIIMHCKA Mepa. TuMe je uspuilame HOBYaHe KasHe Pe3epBMCaHO CaMo 3a
onpehenu 6poj moBpena pagHe 06aBese, Koje 10 CBOjUM HOC/TeANIIAMA VIMajy
KapakTep IOCe6HO TEIIKMX NOBpefa pagHe obasese. [lajba KapaKTepyucTH-
Ka HOBYaHE Ka3He IPeMa OBOM 3aKOHY, CacTOjy Ceé y MOTYRHOCTHU Ja HeHO
U3BPIIEHe MOXKe OMTH OIIOKEHO, 3a BpeMe YyTBpheHO caMoynpaBHMM OII-
IITVMM aKTOM, a Koje He Mo>ke 6uTyu kpahe off 1rect Mecery, HUTH Jy>Ke Off TO-
IVHY faHa. AKO paJHMK y OKBMPY OBOT POKa, He YYMHMI TeXY IIOBPENY pafiHe
ob6aBese, cmarpahe ce Ja HOBYaHa KasHa HUje HM M3pedyeHa. Y CYNPOTHOM,
IpEKNUIa Ce POK OJ/Iararba U U3PULakbeM HOBE Mepe 3a TeXY IOBPeNy pajHe
ob6aBese, M3BpIIABa Ce IIPETXOHO U3peUeHa Mepa HOBYaHe Ka3He, OCUM aKO
HIje 3a HOBY IIOBPe[ly M3pedeHa Mepa IIPeCTaHKa PaJfHOT OfIHOCA.

3akoHMMa ¢ moyetka 90-yux ropguHa — 3aKOH O OCHOBHMM IIpaBMMa U3
pajgHor onHOCa,” 3aKoH 0 pagHuM ofHocuMa Pery6nuke Cp61/1je,8 HOBYaHA
Ka3Ha Koja je HeKaja Ovia IpoIucaHa caMo 3a TeXe MOoBpefie pafiHuX obase-
3a M JYXKHOCTM, Cajja Ce MOIJIa M3PUIIATY U 3 JIAKILe U TeXXe IOBpefie pafi-
He o6aBese. Mebhytum, kao u BehuHa pagHOIIPAaBHUX NPOIMNCA M OBaj 3aKOH
HMje PeTy/IICcao HaulH M3BPIIeHha ¥ HAMEHY CpelicTaBa JoOMjeHNX Off HOBYa-
He Ka3He. 3aKOH He Ipomnucyje Hu ynyhyjyhe HopMe Ha KO/IeKTMBHM YyroBOp,
Beh je oppehuBao camo okBMpHe rpaHuiie (BpeSHOCHE M BPEMEHCKe), TaKO
IITO je MPOIMCUBAO Ja Ce HOBYaHA Ka3Ha Mo)ke M3pehn HajBullle y BUCKHU
1o 15% akoHTauMje MeCeYHOT IMYHOT I0XOTKA pajHMKa (3aKOH O OCHOBHMM
IpaBMMa U3 paHOT OJHOCA YMECTO TEPMIHA ,,3apajia“ ynoTpeb/paBa TepMUH
»aKOHTAIIVja MeCeYHOT JIMYHOT JOXOTKa ), y Tpajamwy of 1-6 meceru (4. 57).
OcHoB 3a yTBphuBame BUCHHe OBe KasHe je 3apaja Kojy je pajHUK OCTBa-
pMO y Mecelly y KOMe je OofjIyKa M3pedeHa. 3aKOH HMje yTBphH1UBao HaMeHy
CpeficTaBa OCTBapeHMX Off M3puijama HoBYaHe KasHe. [Ipema oxpen6bu (4.
100) 3akoHa 0 pajHUM OfHOCHMMA U3 1996. rom/IHe,9 HOBYaHa Ka3Ha MOIJIa ce
uspehu 3a cnepehe noBpene pagHux ob6aBesa: 1) HeolpaBAaHO M30CTajarba
ca pafia HajBMIIE 5 paJHNUX JaHa ca IpPeKUAMMa Y TOKy 12 Mecenu; 2) mona-
3aK Ha pajl y HaIlMTOM CTakby JWIN ONlMjalbe Y TOKY paja; 3) JaBame HeTad-
HIIX ITOfjaTakKa Kojy Cy Off yTUIIaja 3a JOHOLIEbe OJJTyKe HaJIeKHNX OpraHa;
4) n3a3uBame Hepella M YUeCTBOBambe Y Ty4l; 5) Apyre HOBpefie pafiHuX 00a-
Be3a yTBpheHe 3aKOHOM VIV KOJIEKTVIBHUM YTOBOPOM.

7 3aKkoH O OCHOBHMM IIpaBMMa u3 pajgHor omHoca (Cnymbenu nuciti CPPJ, 6p. 60/89,
42/90).

8 3akoH o pagHuM opgHocuMma (Crymbenu inachux PC, 6p. 45/91, 70/91, 34/94, 49/95,
53/95).

9 3axoH o pagHuM ofHocuMa (Cryxbenu inachux PC, 6p. 55/96), un. 100.
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2. HoByaHa Ka3Ha y IO3UTHBHOIIPABHUM IIPONNCHMA — IIPABHU
nponucu lex specialis

Honomeme 3akoHa o pamgy 2005. rom/[He,10 obenexmio je, mopep
MHOTOOPOjHIX HOBMHA Y PEXXVMY AUCIMUIIIMHCKE OATOBOPHOCTM 3aII0CTIEHIX,
Y HaIlyLITamke MHCTUTYTa HOBYAHOT Ka)KibaBamba 3a IOBpefie pafiHuX obase-
3a. Hanme, y omiureM peXxuMy pafHUX OfHOCAa 3aKOH O pany He npensuba
MoryhHOCT m3punama HOBYaHe Ka3He 3a AMUCUMIUIMHCKE IpeKplIaje, ann je
3aZp>)kaHa y MOCEOHOM PEeXMMY PagHMX OFHOCA [pXKaBHUX/IOMUIVjCKUX
cryk6ennka. 3aKoH o mpxaBHUM cmyx6emmma'l mpemsuba moryhuoct
U3puIlaka HOBYAHEe Ka3He M 3a JIaKIIe U 32 TeXKe MOBpefie pajjHe Ay>KHOCTU
/MM y pa3nM4UTOM NPOLEHTYaTHOM PAcHoHy. 3a JIaKIle IIOBpefie LY>KHOCTH
U3 PaJHOT OffHOCa MO>Ke JIa Ce M3peKHe HOBYaHa KasHa jo 20 rmpoleHara Ijia-
Te 3a IIYHO pPaJHO BpeMe, UcIlaheHe 3a Mecell y KOMe je HOBUaHa Ka3Ha U3-
pedena. 3a Texxe IIOBpefe AY>XHOCTY U3 paHOT OHOCA MOXe fla ce MI3peKHe:
1) HoB4aHa Ka3Ha of 20 mporjeHara 1o 30 mpoljeHaTa IIaTe 3a IYHO pajiHO
BpeMme, ncirraheHe 3a Mecel] y KOMe je HOBUaHA Ka3Ha M3peUeHa, y Tpajamy
no urect Meceny. Cxopno oppendama 3JIC, HoBUaHA Ka3Ha ce MOXKe uspehu
3a JIaKlle U 3a TeXke [OBpefie pafHUX ob6aBe3e U LY>KHOCTH, ali y pasindm-
TOM IPOLIEHTY. 3aKOHOAaBal] IpeABuha HOBYaHY Ka3Hy Kao jefluHy CAaHKIV]jy
3a JIaKlIe MOBpefie PaflHUX SYXKHOCTHU, ¥ TO Y U3y3€THO BICOKOM IIPOLIEHTY
(mo 20 mporjeHTa I/IaTe 3a ITYHO PaJHO BpeMe) Kajia ce HaIlpaBy Mapajiena ca
BUCVHOM HOBYaHe KasHe y 3aKOHOJaBCTBMMA Koja npenBubajy oBy kasHy y
CaHKLMOHNUCAWY pajHe (He)aucummumHe. Vimajyhu y Buay okomHOCT f1a 3a-
KOH He IIPOINCYje SO’y TPaHNIy HOBUYAaHe Ka3He 3a JIAKIIe IIOBpefie pafHNX
obaBese, u He caipxxu ynyhyjyhe Hopme, peanHa je 60jasaH jja ce y mpaxkcu
M3peKHe HOBYAaHA Ka3HA y MCTOM M3HOCY 3a JIAKIIy Ka0o M 32 TeXY IOBPefy
pangHe obaBese.

Bucuna u iipajarwe nosuane kasre. [IpunnkoM nspuiiama HOBYaHe Kas-
He 11 yTBphMBama lbeHe BUCKHE, TIOPefl OCTAINX KPUTEPHUjyMa, 13 pasjiora Xy-
MaHOCTH ¥ COLjaJTHe CUTYPHOCTM Tpeba BOAUTY padyHa U O MaTepyjaTHUM
U COLMja/IHMM IIpUIMKAaMa 3allOC/IeHOT KOMe ce KasHa m3puye. 3aKOHCKUM
ofipen6amMa ce pefoBHO mHpomnucyje ga oapehennu nsHoc (mporeHar) sapaje
He MO>XKe OMTH IpefMeT IPUHYAHe HalIaTe, KaKo 611 ce OCUTypao amMeHTa-
I[VIOHU KapaKTep 3apajie. - Y yIOpegHOM IIpaBy YKOJIUKO Ce HOBYAaHA Ka3Ha
U MpeNBUAM Kao AMCLMIUIMHCKA Ka3Ha, IpefBuba ce peaTMBHO Malu U3-
HOC M pelaTVBHO KpaTaK Iepuof 3a Koju ce uspude. Tako HIIp., Y HEMaIKOM

10 3axoH o papny (Cayxbenu inachux PC, 6p. 23/05, 61/05, 54/09, 32/13; name y dycHOTaMAa:
3P).

11 3akoH o apxaBHMM cnyx6enniyuma (Cnymbenu inachux PC, 6p. 79/05, 81/05, 83/05,
64/07, 116/08, 104/09; name y dpycnorama: 3[C), wr. 110 cT. 1 m 2.

12 B. A. Jly6apaa, Pagro aipaso, ctp. 454.
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pajgHOM IIpaBy ce npensuba y BUCMHU O TpU [0 IeT caTHuUIA (3apaja mo
paziHOM 4Yacy).!® V jamaHckom 3akOHOJIaBCTBY MpOTIMCYje ce fla HOBYaHa Kas3-
Ha He MOXXe Jla ce M3peKHe y usHocy Behem of 50 OfCTO HHEBHe IMpoOCeYHe
sapajie, a Hajure o 10 oficTo yKymHe 3apane 3a onpehenn nepuop.'* Ha-
CYTIPOT TOMe, I[PHOTOPCKO PajfHO NpaBo NpeiBubha HOBYAHY Ka3Hy 3a JIaKIIe
HoBpefe pafHUX 06aBe3a y BUCHHM 0 20 OLCTO MecedHe 3apajie 3all0C/IEHOT
OCTBapEeHe Y MecCelly Y KOMe je O[yIyKa U3pedeHa, Y Tpajarby Of jeJHOT [0 TpU
Mecena.

Y momaheM mpaBy M3 Hayena COIMja/THOCTM Y M3BPIIHOM IIOCTYIIKY
IpoU3/Iasy OrpaHMYaBamkbe U3BpIIeHhe Ha CTBApUMa U IIPaBMMa KOjU Cy He-
OIIXOf{HM 32 3aJJ0BO/be¢ OCHOBHUX >KMBOTHMX IOTpeba My>KHUKA, Y TOM
CMMCIIy U Ha IpaBMMa 3anocieHnx. CXOIHO 3aKOHY, U3Bplleke Ha 3apaju
MOXKe ce CIPOBECTM [0 M3HOCA jefHe NOJIOBMHE 3apajie, a Kaji My>XHUK, Tj.
3aTI0CTIeHM ITPUMa MMHUMAJIHY 3apafly o M3HOca jefHe TpehmHe 3aparne.

Hamena nosuanux cpegciiaéa. Ca aclieKTa CBpXe ¥ HaMeHe HOBYa-
HIUX CpeicTaBa [oOMjeHMX of oOycTaBe WCIUIATe [iella 3apajie 110 OCHOBY
U3pHILama HOBYaHEe Kas3He, IPABIIIO je [ja MOCTIOAaBall He CMe fla MMa He-
nocpegHe (GpUHAHCHjCKe KOPUCTM Of M3pUIlarba HOBYaHe CaHKILuje. Y yIo-
peHOM IpaBy ce IMTame HaMeHe cpeficTaBa yTBphyje yBek 3akoHoM. Taxo,
€CTOHCKO IIPaBO MPOINCYje Aa je MOCTOfaBaly fyXXaH [ja M3pedeHy HOBYAHY
KasHy, y3 HOIPUHOC 3a COLMja/HO OCUTypambe, YIUIATH Y (OHJ, COLMjaTHOT
OCHTYypama, IPWIMKOM NCIUIaTe 3apajie 3alloc/eHVMa. Y HeMadKoM IIpa-
By CPeiCTBa OJf HOBYaHe Ka3He HaMemYjy ce 3a mobojbllame yClIoBa paja
samocnenuma.!’ Cmrany ofpesiby cBojeBpeMeHo je campxkao u 3YP (1976)
- npenBubao je xopuimheme 0BMX CpeficTaBa 3a IPOIIVPEHE MaTepyjaiHe
OCHOBe pafia I 3a pe3epBe, a/li je KacHuje 6o Moryhe HaMeHy OfpeRnUTI U
KOZIEKTMBHIM yTOBOPOM O pajy.'® ¥V momahem mpaBy, mpempa onpen6e mo-
3UTUBHMX IIpomuca He ofpebyje HaMeHy cpefcTaBa HOOMjeHNX U3PHULIAmHEM
HOBYaHe KasHe (00ycTaBoM 3apajie), mo3paheMo ce Ha paf[HOIIPaBHY Te€OPUjy,
KOja je HECIIOpHA y CTaBy fja VX [OC/IOfaBal, He MOXKe KOPVCTUTH 32 3apaje
¥ Ipyra MuMdHa IpyMama 3anocieHnx. Ilocmogasan ce ob6aBesyje fa cpen-

13 M. Weiss, Labour Law and Industrial Relations in E R. Germany, Kluwer, Deventer, 1987,
crp. 87, 88.

14 T. A. Hanami, Labour Law and Industrial Relations in Japan, Kluwer, Deventer, 1985, cTp.
93, 94.

15 3akoH o papy UI' (Caymcbenu inacuux LI, 6p. 49/2008, 26/2009, 59/2011 un 66/2012; faspe
y ¢ycHoTtama: 3PIIT), un. 125 cr. 2.

16 3axoH o msBpuewy u obesbehemy (Crymbenu inacnux PC, 6p. 31/2011, 99/2011), un.
174-182.

17 B. A. Jlybappa, PagHo iipaso, cTp. 646-647.

18 3opan VBomesnh, Munan ViBoiesnh, Komenitiap 3axkona o 0 ocHosama pagrux ogHoca,
CaBpeMeHa agMuHKCTpanuja, beorpan, 1997, crp. 295.
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CTBa OCTBAapeHa Ha 1MMe HOBYaHe Ka3He MOpa yImoTpeOUTH 3a MOoOo/blIae
ycosa pana sanocnennx.'® CpecTsa ocTBapeHa HaraToM HOBYaHe KasHe
Mory ce ynorpe6utu camo y onpebene cspxe: 3a nmpoumpeme u yHanpebeme
MaTepujajHe OCHOBE Pajia, 3a OOHaB/bame pe3epBy M MOOOJbIIAE yCIOBa
paja, 3a CTPyYHO OCIOCOO/baBale M yCaBplLIaBame PAHUKA, 3a 3allTH-
Ty Ha pamy u cmuuno.”’ V3 TpeTXoHe XPOHOJOIIKY TIPUKa3aHe MyTarbe
HOBYaHe Ka3He Yy PaIHONpPaBHMM IIPOINNMCaMa, MOXe Ce Ha OCHOBY KOMIIa-
paTMBHe aHa/lM3e 3aK/bYYUTH fla Cy HOPME O HOBYAHO] Ka3HU Y HOjeVHUM
HepuoAMMa JPYLITBEHOT pas3Boja afjeKBaTHMje M IIpUMepeHuje Hade-
Ny MHAMBUAYaIM3allMje KaKimbaBawba, IPUHIMIY INPOTPECUBHOCTH, THUMe
IpyYMepeHja TPXKUIIHOM KOHIIENTY IpuBpehyBama off MO3UTUBHO IIpaBHe
perynaruse. Hajmpe, 3akonn ¢ nmoderka 2005. rogyHe (M y OIIITEM PeXUMY
pajgHMX OfHOCA U 3aKOHU lex specialis) monpuHenu cy Behoj perpecuBHOCTI
Y PUTOPO3HOCTY HOPMU, IIPEBACXOMHO jep YKIMAAjy Mepe MOpaTHOT KapaKTe-
pa, koje cy 6ue mpenBubane oppenbama paHUjUX pagHONIPABHUX 3aKOHA y
jeIHOM Jy>KeM IIepOJy paJHOIIPAaBHOT Pa3Boja HIIp., OLIOMeHa, YKop. ITotom,
oxpenbe 3aKOHa y IOCeOHOM PeXXMMY PafjHMX OZHOCA YCTaHOB/baBajy HOBYA-
Hy KasHy y HajBehem Moryhem pacrnoHy, 1 ca CYICTaHIMOHOT acIeKTa U ca
acIleKTa BPEMEHCKOT Tpajarmba Off Kajia je yBefieHa Y CUCTeM paJHOIpPaBHUX
canknyja. He ymymrajyhu ce y maby aHanmmsy onpaBmaHOCTM TaKBUX HOP-
MAaTMBHUX pelllerba, HY MHTEHIMje OC/I0faBlIa Ja [YjaMeTPalHO PasINdnTo
perynuiie JUIMIUVIMHCKY OATOBOPHOCT U IIOCTYIAK yTBphuBama 1cTe, Criek-
Tap AMCUMIUIMHCKUX CAHKIMja M IpyTe CHeVI(PUIHOCTY, MOXe ce KOHCTATO-
BaTy fla je M3BPIIEH CBOjeBCTaH favor laboratoris 3amoc/ieHNX y Ap>KaBHUM
OpraHmMa, y IOIJIefy rpajaliiije OATOBOPHOCTH jep IOBPefie pafHMUX obaBe3a
Jiefie Ha JIaKIle ¥ TeXe, 3aTUM NpefBubha KIacudaH JUCHMUIUIMHCKA TOCTYIIAK
3a yTBphuBame MVICHMIUIMHCKE OATOBOPHOCTM, Yy IIOI/IENy ABOCTENEHOCTU
OJUTy4YMBaba MHTEPHOM >Ka/lboM, UTH,., a la MCTe He npeaBuba 3a 3amocieHe
KOj¥ TIOJI/IeXY OIIITEM PeXNMY pafjHUX OfHOCa, 6e3 ymyhyjyhe HopMme fia ce
YICTa ajbe Pery/luile OMIITAM aKTHMa II0CTOAaBIA. 3aKOHOJABHY Ayal3aM
y perynmcamy pafHUX offHOca (OIIITH M ITOCeOHY PEXUM PaJHUX OfHOCA),
He CMe JIa IIPeACTaB/ba 1 AyalusaM y perylucamy yCIoBa M IOCTYIKa JUC-
LIMIUIMHCKe OfroBopHocTy. OBaKkBa IpaBHA pelllelha Cy CBOjeBPCTaH IIPaB-
HJ 1OoNsens, CYIIPOTaH je[fHOM OJf OCHOBHMX Hadena goMaher pajHor mpasa
— Havely jeAMHCTBEHOCTY CUCTeMa PAIHUX OfHOCA. Y CMNC/TYy OBOT Hadea,
pas/MKe y CBOjMHCKOj OCHOBYM He MOTY fia Oyfly IIpaBHYM OCHOB 3a [jya/ln3aM

19 b. A. Jly6appa, Jlekcukon ungycitipujckux oguoca, Pagandka mramma, beorpag, 1997, cTp.
133; b. A. JIy6appa, ,HopmarusHa Bract mocnopasua’, [IpasHu sxusois, beorpap, Tom I1I,
6p. 11/1996, ctp. 712.

20 3axoH o yApy>KeHOM pafy of 1976. rogune npensubao je kopuurheme OBUX cpeficTaBa 3a
HIPOIIVpehe MaTepujalHe OCHOBe pajia 1 3a pesepse’. Has. npema: 3opan VBomesuh,

Jucyuinuncka u maitiepujanta 0gio8opHociti, 4. uspame, Iparan Cpunh, [aba-Beorpag,
1991, ctp. 24.
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y perynmucamy OCHOBHMX IIpaBa, 00aBe3a M OITOBOPHOCTU. YCTIOBM IUCI-
IUIHCKE OJITOBOPHOCTY, OCHOBHA Haye/Ia AVCLUIDIMHCKOT HOCTYIIKA — IPaBO
Ha ofibpaHy (Hauen0 KOHTPaJIMKTOPHOCTM, PACIIPaBHOCTH), IIPABO Ha Xanoy
(Havesmo JBOCTENEHOCTN), M JIpyTa IPOlieCHa Hadyena, TeMesbe ce Ha QyHpa-
MEHTa/IHMM JbYACKUM IIpaBuMa. J/bycka mpaBa HeMajy CYICTUTYTe, OHa Cy
YHUBEP3aJIHa, jeNMHCTBEHA U Hefle/bMBa Y CBOjOj HAaTOCTH.

III HoByaHa Ka3Ha y yHOpeJHOM IpaBy

Y ymopesHOM IpaBy 3aKOHOJABCTBA Ha PAas/INYUT HAYMH MIPUCTYIIAjy
yBobermy HOBUaHe KasHe y CMCTeM AMCLVMIUIMHCKUX CaHKLuja. Tako, HOB-
YaHa Ka3Ha MOXXe 3aKOHOM OMTM [JONYIITEHa WM Ce MMOCTaB/bajy oxpebhena
orpaHNYera WIN Ce NMaK M3PUUINTO 3abpamyje. Y npuHuuny, Behnna saxo-
HOJABCTaBa He IpenBuba HOBUAHY KasHy MM M3PUUNTO 3abpamyje cBaky
HOBYaHy [JVICLMIUIMHCKY CaHKI[Mjy KOjOM Ce OrpaHNM4aBa 3apajia 3arocie-
Hor (dpaHIifycko pasHO mpaBo, 6PUTAHCKO, aMepuyKo, UTA.). OcropaBame
OIIPaBJJaHOCTYM HOBYaHe Ka3He 3aCHVBA Ce Ha WJej!l aJMMEeHTAalMOHOT Ka-
pakTepa 3apaje M OCTBapMBarba Hadesa: 3a M3BpIIEHN paj — 3apaga. [Ipe-
Ma MHUIIbeY TeopeTWdyapa HOBYaHA KasHa He cMe fa Oyfe CBOjeBpCHa
MHAYATeHja (OIIpOCT rpexa 3a HOBAIL), OfHOCHO, OIIPOCT 3a IIOBpeay 06a-
Bese nogfmﬂocm IIOC/IOfABIY, Off KOje OV IMOC/IOofaBall MMao MMOBMHCKY
KOpMCT.”" Y QpaHI[yCKOM 3aKOHOJABCTBY HOBYaHa KasHa MM HeKa Jpy-
ra HOBYaHa Ka)kKmaBama Cy 3abpameHa (WI. L122-42).2? 3akoHomaBal He
Hpujyaunypa mra ce Tpeba moppasyMeBaT IOJ, HOBYAHMM KasHaMa, aim
je 3ayseo CTaB TaKo LITO IIpaBU pas3inKy usMeby KasHU Koje IOB/Iade HOB-
JaHe MOC/IEfMIle [0 PaJHUKA Ha OCHOBY YMEbeHMIlE [a /M HOBYAHM TIyOu-
TaK AMPEKTHO VIV MHUPEKTHO Pe3yITUpPa U3 IPelIKe IOYibeHe Off CTpaHe
panuuka. [Tox FUCHNIUIMHCKOM CaHKIMjOM y (GPaHI[yCKOM 3aKOHOZABCTBY O
pafy, mojpasymeBa ce ,CBaka Mepa, ceM yCMeHe OIIOMeHe KOjy M3pude I10-
clIofaBal] MpOTUB 3alI0CTIEHOT KOjU je M3BPIINO MOBpeRy pajgHe obaBese, fAa
je Ta Mepa TakBa fia noraha mpucycTBo 3anocneHor y npenysehy (ynameme
ca paja, OTKas), beros paj i QyHKIujy (pacnopebnBarme Ha HIDKe pajHO

21 Ompauitame rpexoBa 3a HOBall, T3B. UHAY/ITeHNja, (1at. indulgere — 61ty 67ar, 6UTH MU-
JIOCTUB, 0631paH, MONYCT/bIUB) YBEO je y cpefbeM Beky namna JIas X, npusukasajyhu tiume
HapOJ, [ja Ce MOTy rpeci, 4ak u Oyayhu, HoBuem orkynuru. Tpryjyhu onpamrameM rpexo-
Ba 3a HoBall, rama JIaB X je, OrpOMHMM IIPUXOMMA Off T€ TPrOBJHE, CATPAJMO LIPKBY CB.
ITerpa y Pumy. HocTynHo Ha apgpecnu: https://www.wikipedia.org/wiki/Indulgence, 8. MapT
2014.

22 3abpaHa yBefieHa 3aKOHOM of 17. jynma 1978. roayHe IIOHOBO je yBeleHa 3aKOHOM off 4.
aBrycta 1982. ropune. Has. npema: Gérard L. Caen, Jean Pélissier, Alan Supiot, Droit du
travail, Dalloz, Paris, 1994, ctp. 377; Guillaume H. Camerlynck, Gérard L. Caen, Jean
Pélissier, Droit du travail, Dalloz, Paris, 1986, ctp. 397-403.
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MecTo), Kapujepy (3afpkaBame y HaIpefoBaiby; Ha3a[0Batbe) WM Herosa
IpuMama, 3apany (yKujame pemMuja, aIi He M HOBYaHA Ka3Ha)“

HoBuaHa KasHa je fonylITeHa HIp., Y HEMA4KOM IIPaBy, C TUM Ja
ce OHa MOXKe IIpeABMETM KAao YrOBOPHA KasHa 3a C/IydYaj KpIIema YroBO-
pa o pany (cxopHo rpahaHckom 3akoHMKY). OHa ce jaB/ba BUIE KaO Cpef-
CTBO 3a 06e36eheme u3BpIIema yrOBOPHUX OOaBe3a HEro Kao CaHKIMja 3a
HeromToBate pena y npenysehy. 3akonomascTBo 0 paxy Hemauke® mop
AUCHUIUIMHCKMM MepaMa IofpasyMeBa cBe Mepe BacHUKa abpuxe (mmo-
C/IOflaBIIa) y LM/bY YyBaka WM IIOHOBHOT YCIIOCTaB/baiba pefia y dpabpuiy,
KOjMa Ce pafjHMKy HaHOCH LITeTa VIV Y HajMamwy pykKy 3ampetu. Ty ce He
IoApasyMeBajy caMo Mepe Koje 3a paJjHMKa IIPOM3BOJie HEIIOCPeIHY IIPaBHY
VIV TIPUBPEIHY IITETY, Hero ¥ OHe KOje MOTY fja HAallIKOfe COLMja/IHIM VIH-
TepecuMa paJHUKa, HIIp. Iyb/beme yriena y ¢pupmu. Hapounrto Tpeba cma-
TpaTH AMCUMUIUIMHCKOM MEPOM U3pUIialbe YKOpa MM MPeKopa, CBejefHO Aa
M OHU CJIefie MICMEHO WM CaMO YCMEHO. Y 3aKOHOZABCTBMMA O Pajy Ire
je HOBYaHa Ka3Ha 3a0pameHa Kao HIp. y (PaHIyCKOM paJHOIIPaBHOM 3a-
KOHOJaBCTBY, MOXKe Ce yTUIIAT! Ha IIpMMarba 3al0CTIeHOT M3PULAkeM py-
TUX AMCUMIUIMHCKUX CaHKIMja — pacropebuBame Ha HIDKe PajHO MeCTO
(mpeMernTaj), 3aTUM CyclieH3uja 6e3 HaKHafie 3apafie, ¥ APYTMM MeTOHaMa
KOj/iMa Ce IOITyT HOBYaHe Ka3He yTUde Ha BUCHHY 3apage. IIlpemaa, 3a pas-
JIMKY Off HOBYaHe Ka3He OHe YTMYY Ha 3apajly MOCPefHNUM IyTeM, IITO Ce Yy
IpaKcy [OKa3ajo MHOro euKacHuje ca acleKrTa CIeLujalHe U TeHepanHe
IpeBeHIIje U ClIpevaBare HeAMCUUIUIMHOBAHOT IIOHaIIama yoyayhe.

IV JlerntnMHOCT nIOCTIOAaBIIa 3a M3pULIakbe HOBYaHe Ka3He

HoBuaHa kasHa y [MCUMIUIMHCKOM IIpaBy (M3pedeHa y IIOCTYIKY
yTBphuBama JUCHMUIIMHCKE OJTOBOPHOCTM 3aNlOC/IEHUX) PA3IUKYjy ce Off
HOBYaHe Ka3He Koja ce M3pyude 3a ocTaze 06/1MKe OIrOBOPHOCTY M3BaH pajl-
HOT OfHOCA. Y JUCHMIIIMHCKOM IIPaBy OBa KasHa MMa IBOCTPYKY IMMEH3U]Y:
CYICTaHIIMOHY ¥ BpeMeHCKy. To 3HauM Jja HOBUaHa Ka3Ha MopeJl BPeJHOCHe
AVIMeH3Mje VIMa ¥ CBOje BpeMeHCKe OKBMpe WM Tpajame. IbeHa pyHkuuja y
AVCIUIINHCKO]j MaTepuju HeMa HM (PUCKATHU HM perapaTOpHM Kapakrep,
Beh McKByunBo penpecusHo-monpasun.*? Kao amcimmivucka camkiuja
HOBYaHa Ka3Ha Ce CacToju y yMamemwy (00ycTaBu) 3apajie 3aIllOC/IEHOT 3a
USBPIIEHM Pafi Kao CaHKIIMja 3a MOBpeRy pajiHe obaBese MM AMCLUIIIMHE

noHamama.>” Tlpemya je TPaJMINOHATHO TIPUCYTHA Y CKOPO CBUM TIPaBHIM

23 Josef Cerny, Arbeits verfassungs-gesetz, 3akoHu u komeHtapu /116, ctp. 370, 371, 433;
Manfred Weiss, Labour Law and Industrial relations in ER. of Germany, Kluwer, Deventer,
1987, cTp. 82, u mame.

24 H. Tuntuh, Pagro u coyujanuo apaso, Kr. tpea: pagru ogrocu (II), ctp. 603.

25 G. H. Camerlynck, G. L. Caen, J. Pélissier, nas. geno, ctp. 403; u B. A. Jlybapna, Pagro
upaso, cTp. 645.
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IpoIUCcHMa KojuMa ce ypebyje oiroBopHOCT, y paflHOIpaBHOj MaTepuju MaK,
y IPaBHOM PEXMMY AUCLUIUIMHCKE OITOBOPHOCTH, KAO IITO je Y MPeTXOf-
HJMM pefIOBUMa yKa3aHo, II0jefJiHa 3aKOHOJABCTBA je U3PUYUTO 3a0pamyjy
(ppanuycko papHO mpaBo), a Heka je yomiurte He npeBubajy (6purancko u
aMepUYKO PagHO IIPaBo, y foMaheM ONMIITOM peXXMMY pafiHUX OffHOCA).

Y cMucy ocHOBHe uieje OBOT pajia, HaCTOjakbe Jla Ce OfTOBOPY Ha XM-
HOTeTUYKO MUTame [ja /I je ONpaBJaHo M3pHIlathe HOBYAaHe KadHe Kao JIUC-
IMIUIMHCKE CaHKIje, Moryhe je, ¢ jeffHOr aclieKTa, IIPUXBATUTH Kay3aJTHOCT
u3Mehy JUCHVIIIMHCKe BIACTM MOCIOfABIA M CyOOPAVMHAIM)Y 3aIIOC/IeHNX
Y PajiHOM OJIHOCY, KaO OCHOB JIETUTUMUTETY MOC/IONABIA 32 U3PUIIAhe INC-
IOUIUIMHCKMX CaHKIMja, 1A CaMMM TUM ¥ HOBYaHe Ka3He Kao AVCIUIUIMHCKe
cankuuje. Ha ToM 0cHOBY mocToje fiBe Teopuje 0 IpaBHOj IPUPOAY HOBYA-
He Ka3He: a) Teopyja O HOBYAHOj Ka3HM Kao IPMBATHOj Ka3HM, KOjy U3pude
IIOC/IOfIaBal] 3a MOBpeAy pajHe obaBe3e; 6) Teopyuja 0 HOBYAHOj Ka3HU Kao
YTOBOPHOj Ka3HM, KOjy YyTOBOP O Pajy, Kao yroBOp IO NIPUCTYILy y OfHOCY
Ha KOJIEKTMBHY YTOBOP O pajly, Caip>ki Kao KasHy 3a HEM3BPILEHe yTOBOPHe
o6asese.”® Bes Hamepe /ja 06pasIaKeMoO ONPABIAHOCT WM MaHe MHCTHUTY-
IVIOHAJTHNX U YTOBOPHMUX TEOPHja, XKEMMMO fIa HAITACKMO fIa PAafHU OHOC
HJje CaMO YTOBOPHM OJJHOC, I1a C€ CXOJJHO PEY€HOM JIETUTUMUTET KasHe He
MO)Ke IPaBJaTy MCK/bYYNMBO YTOBOPOM O pajy. ¥ TOM MaHMpPY U 3aKOH O
pany y WwiaHy IpBOM Ipomucyje: ,IIpaBa, o6aBe3e 1 OfrOBOPHOCTYU U3 paj-
HOT OJJHOCA, OJTHOCHO II0 OCHOBY pajia, ypehyjy ce oBuM 3akoHOM u moce6-
HJM 3aKOHOM, Y CK/Iafly ca paTudukoBaHNM MehyHapomHMM KOHBeHIIMjaMma.
IIpaBa, o6aBese 1 OLTOBOPHOCTYM U3 pafHOT OffHOCa ypebyjy ce n KomekTus-
HJM YTOBOPOM M YTOBOPOM O pajy, a IPaBIIHMKOM O pafly, OHOCHO YTO-
BOPOM O pajy — caMo Kafia je TO OBUM 3aKOHOM ofpeheHo.“ VIsBpimemem
HOBYaHe Ka3He 3a Y4MbeHY IOBpefy pajHe obaBe3e 3aII0CTIEHOM Ce YMambyje
— OrpaHMYaBa JICIUIATA 3apafie/IIaTe,”” KOjy je 3allocIeHy MHade OCTBApMO
II0 OCHOBY PafHOT Y4MHKa, ¥ TO Ce yMamyje 3a ofpeheHn mpoieHar u 3a
ozpebenn BpemeHckn nepuoy. OrpaHn4YaBame 3apajie 10 OCHOBY M3BpIIeHha
HOBYaHe Ka3He HapyllaBa jeflaH of OMTHNX eJleMeHaTa PajJHOI OZHOCa —
oHeposHOCT. OHEPO30CT MM IpaBO Ha 3apajly — paj 3a 3apajly je IpaBo
pajHMKa fa 3a M3BpLIEHW paj foOuje ajeKkBaTHY, NPUCTOjHY 3apapy. 3a-
pajia je yC/IOB ersuCTeHIMjaTHOT M MaTepMjalHOT II0/IoKaja CBAKOT 3a paf

26 b. A. Jlybappa, PagHo iipaso, cTp. 645-646.

27 3apaja WM IUIaTa Cy TEPMUHHU KOjU Ce IO IPaBUIYy KOPMUCTe KaO CHHOHUMHU, KOji
u3paXkaBajy ABa oOMMKa IpMMarmba 3alOCIEHNUX JCTe IpaBHe Hpupopme. TepMmH 3apa-
na (Wage) ce y yopegHOM IIpaBy KOPUCTU Kajia ce pajy O 3alloC/ieHMMa Y MHAYCTPUju
(»mmaBe kparse®), Koju ce 1o mpasuty wiahajy mo pagHoM 4dacy (U IpeMa CTPYUHOj CIIpe-
MM); IOK ce TepMMH In1aTa (Salary) Kopucrtu 3a 3anocineHe ,0ese kparae®, koju ce mwiahajy
[0 Mecelly WM TOAMIIbe, a Bedyje ce MoceGHO 3a IIaTe MeHalepa (aay He ¥ M3BPLIHMX
IMpeKTopa IpuBpenHUx apyurrasa). O tome Bumie: B. A. Jlybappa, Pagro iipaso, cTp.
411.
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criocobHor 1 Bo/pHOT Omha, QaxToOp je coumjasHOT HONOXKAja, AMMEH3Wja
IPUCTOJHOT paja, OMTHA MOTMBALMOHO — IICMXOJIOIIKA KOMIIOHEHTA. Jour y
KaHOHCKOM IIPaBY, ,,i3 HayKe O HY)>KHOCTH, LIITa BUIIIE O Y3BUIIEHOCTH paja’
TIPOM3/NIA3U ,PABO PA/IHNKA Ha TpaBemuy mmary (iustum praetium)“* Y
CaBpPeMEeHOM pa3BOjy pajHOT IpaBa, IPAaBO PaJHNKa Ha IPaBUYHY 3apajy
U3BMpe U3 Hadyesla IpaBa Ha pajl. [IpaBo Ha paj je OCHOBHO COIja/THO TIPaBoO
4OBEKa U ,IpeficTaB/ba KOPUCHO JOOPO 3a Iera — JOCTOjHO YOBeEKa jep ;e
npunaroheno ymnpaso morpe6u fa uspasu u ypeha myncko mocrojancto
Cnepehn mmcao ®ypujea na ce 6e3 mpasa Ha pajj, CBa Ipyra IpaBa CBOJe
HJ Ha IITa, Moce6aH 3HAayaj MpaBa Ha paj je y TOMe IITO je IPeTIOCTaBKa
3a OCTBapMBalbe HU3A IPYIMX MHAUBUAYATHMX M KOJEKTMBHMX IIpaBa 3a-
HOCTIEHNX, OJHOCHO HM3a COLMja/IHMX IIpaBa yOIIIITe — HIIp. IpaBa Ha Ipa-
BeJlHe YC/IOBe paja, ipaso Ha 3apagy, 3alITUTY 37ipaB/ba 1 6e30eTHOCTI Ha
pamy, ipaBa Ha mTpajk.’’ ¥ popmanHoipasHom cMucy, 3apaja jecte ycioB
¥ CBpXa pajHor ofgHoca. Kako ce ucrude y reopuju JapHor Ipaka, HUKafia ce
Y PaIHOM OJHOCY He TIPETIOCTaB/ba 6ecIIaTHOCT.” OHepO3HOCT, OTHOCHO,
obaBe3a BplIema paja 1 ob6aBesa mwiahama 3a Taj paj je y3 OOPOBO/BHOCT,
JIMYHY pafHOIIPaBHY Be3y M3MeDy pajHuKa 1 IOCIOfABLA, CyOOpAMHALIL]Y
(mompebheHOCT 3alOC/IEHNX MTOC/IONABIY — €KOHOMCKA 1 IIpaBHa) OMTaH efe-
MEHT paJHOr ofHOoca. To Cy elleMeHTM Koju BplIeke pajia, pajiHe AeIaTHOCTI
KOHCTUTYVIIY y PafiHU OffHOC.

Y @iosutiusnoiipagHom cmucny, 3apaja U Apyra Ip¥Mama 110 OCHOBY
pagHOr OJHOCA TPEeTHpPaHa Cy Ka0 OCHOBHO IIPaBO U3 PaHOT OFHOCA. Y TOM
CMICITy, TIPaBO 3aIIOCTIEHOT Ha NPAaBMYHY HAaKHA[y 3a M3BPILIEHN paj ra-
PAHTOBAHO je Kao QyHZaMEHTATHO MPABO YOBEKA aKTMMa U Ha YHUBep3a-
HOM/MeDhyHapoHOM, peroHajHOM M HaIIOHAaJTHOM HUBOY. ,Ogiosapajyha
3apaga 3a UpUcHiojaH HKuseowi', UcTude y npeambymu Ycias Mehynapogre
opianusayuje paga (MOP), kao jenan o npuMapHyx nubeBa OpraHusanuje.
Oiwitia gexnapayuja o ipasuma yosexa,> y wiaHy 23 Tauka 2) u 3) npexsuba:
»C6AaK0, 0e3 ukakee pasnuke UMa Upaso HA jegHaky UnAiy 3a jegHaku pag: u
»Upaso Ha tipasegHy u 3agosomasajyhy HakHagy Koja wemy u rweiosoj Hopo-
guuu obesbehyje eizucitienyujy Koja 0giosapa wygckom gociiojancitiey u Koja
he, axo 6yge uoitipe6Ho, OuTtiU yHOWHYweHA gPYIUM Cpegciileuma couujante
sawiiuite”.

28 Crojan bajuy, Ocnosu pagroi dpasa, Onmtu peo, lene Kon, beorpan, 1937, cTp. 9.
29 B. A. Jlyb6appa, PagHo tipaso, cTp. 275 1 faspe.

30 B. A. Jlybappna, PagHo dipaso, ctp. 277.

31 H. Tuntuh, Pagro u coyujanuo apaso, Kr. tpea: pagru ogrocu (II), ctp. 303.

32 Ilpenpar JoBaHoBuh, Pagro tipaso, Ilpasunu dakynrer y Hosom Capy, Hosu Cap, 2012,
crp. 174.

33 Ommura fexmapanyja o npaBuMa yoBeka u3 1948. IIpoknamosana Pesomynmjom lenepanne
cxymurinae OYH 217 A (I1I), He mopiiexxe paTUUKAIVGY jep ce TPeTHpa Kao OIIITH aKT,
a He kao MeDhyHaponHu yrosop.
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3apafia je Kao uU3pa3 CMHa/JIaATMaTCKe NPUPOJie YTOBOPa O pajy U paj-
HOT OJJHOCa HOBYAHO U [PYTo IIpMMabe 3aIll0C/IeHOT Y Be3y Ca M3BpIIEeHNM
paziom,>* uMa 1 anuMeHTaIMORN KapaKTep, jep Tpeba fa 6y/ie IpaBeHa, 1
06e36eyt TIPUCTOjaH KUBOT.>> 360T Tora ce MPOICyje U Moce6Ha 3aIITUTA
MOTpaKMBamwa 3apajie, HIIP. Y CIy4ajy CT€4ajHOT IMOCTYNKa, Kao ¥ 3alITUTA
3apaje, yK/by4dyjyhu u orpanndaBame 13Hoca obycTaBe off 3apaja (cmobona
pacronarama cxsahena y mosutusHoM cmucny).*® 3amrura sapaze npoxa-
MOBaHa je IpeBacXofHO akTuMma MebyHaponue opranmsauuje paga (MOP)
- KonBennujom 6p. 95 o 3amturu 3apazga u3 1949. ropuue,’’ (ca nparehom
[Tpenopykom 6p. 85) koja mpokamyje Haueno CI0OOJHOT pacloarama 3a-
pagom. OTyna, o6ycTaBe off 3apaje ¢y Moryhe caMo Ha OCHOBY 3aKOHa (Ha 3a-
pazny ce 3apadyHaBajy caMo JONPUHOCK 332 06aBe3HO ¥ HOIIYHCKO COLMjaTHO
OCUTypambe; aKOHTALMOHY ITOope3 Ha J0Xofak rpabhaHa), mpaBoCHaXKHe Cy-
CKe OfjIyKe (HIIp. O M3[p)KaBamy eTeTa; 0 HaKHAJM LITeTe KOjy je 3amocie-
HJ IIPOY3pPOKOBAO MOC/IOfABIY), apOUTpPa’KHE OJTyKe MIM Ha OCHOBY BOJbE
3aroc/ieHor (yroBopa o KYIOBMHM CTaHAa Ha KpPeAuT, TPajHUX MOTPOLIHUX
no6apa, uti.).>® Ha ocHOBY 3HeTOT, MOJe Ce 3aK/byUNUTH, 1a Ce HYf TPAaBHIM
NpONMCYMa He IpefBuba yMameme 3apaje 3allocIeHOT 300r HapyllaBama
papgHe mucuuiinHe. HaBefenn crtaB nmoTBphyje u Munuberwe pecopHor Mu-
HIICTApCTBA 3a paji, y KOMe ce Kaxe, (13/1BajaMo): ,,3akoHom Huje tipegeulero
ymareusaree 3apage 3aiocsieHol Kao HO84aHA KA3HA 34 Hellowiitlosaree pagHe
gucyuiinune” (oBykao aytop).” Y mamem 06pasoskersy OfTyKe HABOJIH Ce:
~nanom 179 Tauka 3 3akoHa 0 pajy yTBpheHoO je ma mocnogasall MoXe 3a-
MIOC/IEHOM JIa OTKaKe YTOBOP O Pajy aKo 3aIlOC/IeHM He IOIUTYje pajHy Auc-
LUUIUIMHY IPOIMCaHy aKTOM ITOC/IOfaBLa, OGHOCHO aKO je IeroBO IOHAllambe
TaKBO Jla He MOXKe Jla HacTaBU paj Kof mocnofasua. Takobe, wraHom 170
3aKoHa IPOMNMCAHO je fla MOCIoaBall MOXKe 3aII0C/IEHOM 3a IOBPefly pajHe
obaBese MM HENOIITOBAKbA PajHe JUCLUIUINHE Y CMUCIY WiaHa 179 Tauka 2
u 3 3aKOHa [Ia, YMeCTO OTKa3a yrOBOpa O pajy, U3peKHe Mepy NpUBPEeMEHOT
yHa/bemwa ca pajia 6e3 HakHaJie 3apajie, aKo CMaTpa fia II0CToje oaKiIaBajyhe
OKOJTHOCTM WM Ja IOBpefia pajHe obaBese, OHOCHO pajjHe AUCLUIUIMHE,
HIje TaKBe IPUpOJe [a 3aI0CTIeHOM Tpeba Ja IpecTaHe pajHM OfHOC [...].

34 G. H. Camerlynck, G. Lyon-Caen, J. Pélissier, Droit du travail, ctp. 490, 491.
35 Buue o 3apajiama u apyruM npumamwuma: b. A. Jlyb6apna, Pagro épaso, ctp. 410-413.

36 Y HeratuBHOM ognpebeHy Haueno cnobofe pacronarama 3apajgoM IOfpasyMeBa 3a0paHy,
Tj. 3a0paHy UCIUIaTe 3apafie y 60HOBMMA, BaydepuMa U Y HaTypasHOM OOMUKY, CeM U3y-
3eTHO — kKyhHO momohHo oco6me. Has. npema: b. A. JIybappa, PagHo dipaso, ctp. 419.

37 Konsenuuja MebyHaponue opraumsanuje paga, 6p. 95 o samuty 3apaga us 1949. rogu-
He. Huje patudumkosana on 6usuie COPJ. Hu Peny6nuka Cpbuja Huje patudukoBana oy
KOHBEHLINjY.

38 B. A. Jlybappa, PagHo tipaso, cTp. 411-419.

39 Muuvpere MuHucrapcta paja u couyjanie nonutuke PC, Opnyka 6p. 011-00-
00813/2011-02 ox 17.10.2011.

19



YIAHLN IIpaBo u npuBpena

3axonom Huje tipegeuhero ymarusarwe 3apage 3aiocneHol KAo HOBYAHA KA3HA
3a Heflowiitiosarwe pagre gucyuiinure (MIOIABYKA0 ayTop). Y CKIAJy ca YIaHOM
105 ctaB 1 3apaja ce cacroju, usMehy octasor, on 3apaje 3a 006aB/beHN paf
U BpeMe IpoBefieHo Ha papy. [Ipema wiany 106 3akoHa 3apaja 3a 06aB/beHN
pan 1 BpeMe IPOBEIEHO Ha Pajly CacTOju Ce Of OCHOBHE 3apajie, iefla 3apajie
3a pajgHM yunHak u ysehane sapage. Paguy yumnak samocimeHor oppebyje
Ce M Ha OCHOBY OJJHOCA 3aIlOC/IEHOT IIpeMa pajgHuM obaBesama. IIpema
TOMe, IIOCTOju MOTyhHOCT cMamema 3apajie 3alloC/IeHOT aKO 3aIlloCIeHM He
HOIITYje pajjHO BpeMe yTBphHeHO yroBopoM o pajy (HIp. Kalliberme Ha I10-
Cao, HeOIpaBJlaH M30CTAaHAK ca IIOC/IA U [Ip.) MM He OCTBapyje MmorpebaH
pagun yunzak.“*® Opa omnyka pecopHor MuHMCTapCTBa KOMITaMeHTapHa
je MULIJbEY KOjé je HaBeleHO MIHICTapCTBO Jalo paHuje Y jefHOj OfIyLIM,
KOHKpeTHO 13 2006. roguHe, y K0joj ce 3ak/byuyje, U3[BajaMo: ,3apaga 3a-
10C7IeHOT ce He MOe ymaruiliy 3001 Hellowiniosara pagHe gucyutinute, éeh
camo 3601 Heoctlieapuearea pe3ynimiaiia paga, 0gHOCHO pagHol yuunka™ (IOf-
ByKao ayTop).*!

Y mameMm nojammeny MuHMCTApCTBO yKasyje: ,Meceuna sapaga 3aiio-
C7IeHOT MOJKe ce ymarvuiiu 3001 HeoCT8apUBara pagHol y4uHKad, 0gHOCHO pe-
3ynifiaiiia paga, a He tio 0CHOBY HelowiHio8arwa pagHe gucyuiinuHe (IOBYKa0
ayTop). Yrarnom 33 ctaB 1 Tauka 10 3akoHa O pajly yroBOp O pamy Camgpiu,
THIOpef, 0CTA/ION, HOBYaH!U MI3HOC OCHOBHE 3apajie U elleMeHTe 3a yTBphuBame
pajHOr y4MHKA, HaKHaje 3apafie, yBehaHe 3apajie 1 jpyra IpuMama 3aro-
cnenor. ITpema Tome, yroBop 0 pagy Mopa fia Caip>Kyi HOBYaHM M3HOC OCHOB-
He 3apafie. Haunn yroBapamwa u o6padyyHaBama HOBYAHOT M3HOCA OCHOBHE
3apajie MOXKe Jla C€ YTBPAY Y MECEYHOM M3HOCY WM 110 pafgHOoM 4Yacy. CBako
yroBapame OCHOBHE 3apajie M3pa’keHO Ha JPyTM HauVH WM yIyhuBameM Ha
OIIIITY aKT (KOJIEKTUBHY YTOBOP VW/IM IPABUIHMK O Pafly) CYIIPOTHO je 3aKo-
HY [...] Meceuna 3apaga 3atiocnenoi moxce ce ymaruiiiu 3601 Heoclieapusarea
pagHotl yuuHKka, 0gHOCHO pe3yniliailia paga, a He 1o 0CHOB8Y Heluoulitiosarsa
pagne gucyutinune (mopBykao aytop). Ocum Tora, y CKlafy ca 4wiaHoMm 179
Tad. 1 1 3 3aKoHa 0 pafly, MOCTIOflaBal]l MOXKe 3aII0C/IEHOM J]a OTKaXKe YyTOBOP
0 pajly aKko 3aIlOC/IeHN He OCTBapyje pe3y/TaTe paja, OGHOCHO HeMa IOoTped-
Ha 3HamWa U CIOCOOHOCTM 3a 0OaB/bame MOC/I0BA Ha KOjUMa Pajfil MM aKo
3aII0C/IEHN He TOLITYje pafHy AMCLMIUIMHY IPOMMCAaHy aKTOM ITOCIOAABIa,
OJHOCHO aKO jé IeTroBO NOHAlllalbeé TAKBO Jla He MOXKe Jja HacTaBM pafi KOf
nocnomasua.“*? Jlakie, 0BO yMamemwe Huje mocnennia KasHe, Beh ce 3apa-
Ia yMamyje IOCpPeJHO, MPOMOPLMOHATHO Ca YMambemheM YMHMOLA KOjU Jie-

40 VsBox u3 Munubewa MuHncrapcTBa pafa u couujante nonutuke PC, Opnyka 6p. 011-
00-00813/2011-02 ox 17.10.2011.

41 Wssop u3s Mumbewe MUHUCTApCTBa pajia, 3aloll/baBama U colyjanHe nomutuke PC,
Opnnyka 6p. 011-00-00149/2002-02 op 25.2.2002.

42 MMHUCTApCTBO pajia, 3amolUbaBama 1 couyjante nomutuke PC, Omnyka 6p. 011-00-
00034/2006-02 og 31.1.2006.
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TEepPMUHUIIY OCHOBMILY 3apafie CXOZHO 3aKOHY, OIIITeM aKTy ¥ YTOBOPOM O
pany — obaB/beHM pafi, BpeMe IIPOBeJieHO Ha pajy, CaT! paja, YUMHaK, Ipe-
KOBpEeMEeHM pajfi, 60/oBama, Kallbema I CIL.

V 3ak/pyyHa pasmarpama

3anocrnenn je nmoapeheH pagHoM pefny, pagHuUM obaBe3ama U APYTUM
IIpaBMIMMa IIOHAaIllIalkba Ha pafy M y Be3N ca pajoM, MOMEHTOM CTYyIlalba Ha
pan. TakaB momoxkaj pafiHuKa je fons potestatis IIOCTORaBIA Y Be3M ca paj-
HoM mucimmHoM. ® Vi3 offHOCa cy6opaMHalmje Y pajHOM OHOCY (OHOC
nozppehbenoctn u HagpebeHocTM) mpomsaasM HECIOPHO IPABO MOCIIO-
[aBlia Jla TIpUMemYyje AUCUMUIUIMHCKE CaHKIMje IpeMa 3arocieHuMa 300r
HETIOWITOBAamba OY>)KHOCTU Ha pafly 'y B€3 Ca paJOM. CnopaH je JIETUTUMMU-
TeT IIOC/OAIABLA [ja M3pyde HOBYAHY Ka3HY 3a AMCLUIUIMHCKE IIpeKplIaje, jep
ce U3pUIIalbeM HOBYaHe KadHe yMamyje WM o0ycTaB/ba eo UCIUIaTe 3apaja
3aII0CTIEHOM, 300T M3BpIleHe OBpefie pajHe obaBese. YMamUTHU, OTPaHNYN-
TU 3apajly KOjy je 3aIl0C/IeHV OCTBApMO Y TOKY pafia 300r u3puiiamba HoBYaHe
Ka3He HapyllaBa Haye/lIo OHEPO3HOCTH, Tj. IIPaBO 3aIIOC/IEHOT [ja 3a M3BpIle-
HM paj fobuje ocTBapeHy/aJeKBaTHY/IIPUCTOjHY 3apafly. Y TOMe je CHHa-
TMAaTMYHOCT YTOBOpa O pajy U KOMIIEMEHTapHOCT IIpaBa ¥ obaBe3a y paf-
HOM OJHOCY. 3aIlOC/IEHN OCTBapyje ofrosapajyhy sapany cxomHO 06aB/beHOM
pany, BpeMeHY IIPOBENEHOM Ha pajy, HOIPUHOCY yCIlexa IIOC/IOfaBIy, M Jp.
Cpaka oOycraBa NCIUIaTe 3apafie 3allOC/IEHOM II0 OCHOBY M3€4eHe HOBYaHe
Ka3He CYIIPOTHA je Hade/Ty CIOOOJHOT pacroarama 3apajoM. CBakako fa ce
IPMMEHOM JPYTUX CaHKIMja MOXKe IIONYT HOBYaHe KasHe yTULATY Ha 3apa-
Ly 3aIlIOCTIEHNX — Kao IITO je yha/beme ca pajia 6e3 HaKHaje 3apaje, 3abpaHa
HampenoBama, HpeMeIHTaj Ha pagHO MECTO Ca HIMDKMM CTCIICHOM CTpYyYHE
crpeme, U CIMYHO.

43 H. Tuntuh, Pagro u coyujanto ipaso, Kr. tpsa: pagru ogrocu (II), ctp. 588.

21



YIAHLN IIpaBo u npuBpena

Slobodanka KOVACEVIC-PERIC, PhD
Assistant Professor at the Faculty of Law University of Pristina, Kosovska
Mitrovica

Goran OBRADOVIC, PhD
Associate Professor at the Faculty of Law University of Ni§

LEGITIMACY OF FINE AS A DISCIPLINARY
SANCTION

Summary

A fine imposed as a disciplinary sanction for a breach of duty or disci-
pline behavior consists of reduction (suspension) of the employee’s salary for
work done. In general regime of labor relations, Labour law does not provide for
fines for disciplinary offenses, but these sanctions are prescribed by lex specialis.
In this article the authors analyze the justification of the imposition of fines for
breaches of duties and work discipline. After the initial discussion, in the second
part of the paper, the characteristics of a fine through historical and positive
legal aspect have been explored. The third section discusses the fine in compara-
tive labor law regulations - in most jurisdictions fines are expressly prohibited.
In the fourth part, the authors examine the legitimacy of the disciplinary au-
thority of the employer in order to sublime the basic ideas underlying the article
- challenging the justification for the disciplinary authority of the employer to
impose a fine. Finally, the authors challenge the feasibility of the fine based on
the idea alimony character of earnings and application of the principle: earn-
ings - for work done.

Key words: disciplinary sanctions, fines, fines legitimacy.
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VIK 341.93:347.214.11

ap Cnasxo DOPBEBI'h
poueHt IIpaBHor dakynrera YHuBepsutera y Kparyjesiy

CIIOPA3YMHU N3bOP MEPOIJABHOTI ITPABA
(AYTOHOMUJA BO/bE CTPAHAKA) 3A CTBAPHA
ITPABA HA IIOKPETHUM CTBAPUIMA

Pesnme

Y osom pagy ce uciiuitiyje oupasganocil u goiyuitleHocill ayiioHomuje
80/be CUIPAHAKA Y CUIBAPHOUPABHUM OGHOCUMA CA eNleMEHUALOM UHOCTUPAHO-
ciiu xoju 3a dpegmeiii umajy Hokpeiline ciiéapu. Ayiop, Hajipe, ona3u og
enagajyhel ciianosuwitia y nuitiepaiilypu Koje y upséu inaw ciiasma pasnoie y
dpunol uckmwyuuse upumere upasuna lex rei sitae (3awiniuitia unitiepeca Upo-
Mmeilia u ouyearbe mehyHAPOgHe XAPMOHUje 0gry4ueara) u 3andaxe ce 3a 3a-
bpany ayiioHoMUje 60/be Y ClliéapHolpasHum ogHocuma. Hakon inioia, ayitiop
U3HOCU CcllaHO8UWITIe Koje apupmuuie aylioHOMU]Y 60/be Y 060 Mattiepuju u
Kao inasHe pasnoie y Upunoi weHe gouywiieHoCiu uciiuie 3atiuiily uniiie-
peca cilipanaxa u ciipeuasare HACHIAHKA MOOUNHOT cykoba 3aKkoHa. Ayiiop,
3aifium, UOKNAA UAK Y peulerbuma 3aKoHa 0 MehyHAPOgHOM TpUBattiHOM
upasy lllsajuapcke u Xonanguje Koju iipegcitiasmajy peitike iipumepe 3aK0H-
ckol ypehera ayttioHomuje 80/we 3a Cili6aApHA UPA6A HA TOKPeTUHUM CIBAPU-
Mma y ytiopegHom tipasy. Ananusupajyhu cyipocitiasmwere ciiiaéose y nuitiepa-
Wypu u HOMeHyTHa 3aKOHCKA peuletbd, ayiiop getlanHo o0pasnaxce c60j ciias
0 ayWiOHOMUJU B0/be Y CTBAPHOUPABHUM OgHOCUMA, Uctu4yhu ga upasuno
lex rei sitae u game iipeba ga 6yge UPUMAPHO KONUZUOHO UPABUNO, A ga ce
Ay mioHOMUJU 807be MOXce Jatliu YCKO Tio/e tipumeHe — OHA Mopa Outtiu oipa-
HuYeHa, Kako y tioizegy Kpyia udabepusux mepogasHux ipasa wiako u y io-
inegy cuiliyayuja y xojuma ce tpumeroyje (res in transitu), u mipeba ga uma
inter partes gejcitiso. Ha kpajy, ayiliop ananusupa Hos8a KoAU3UOHA Upasu-
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N4 3a ciieapHa ipasa Ha Hokpeitinum citieapuma u3 Haupitia Hoeoi 3axona
o mehynapogrom tpusaitinom upasy Cpbuje xojuma ce ysogu ayimoHomuja
80/we cllipanaxa 3a res in transitu.

Kmwyune peuu: lex rei sitae, oipanuuena ayimioHomuja 60/ve, uxitiepecu upasHoi
upometiia U CHPaHaxa, MOOUNHU CYyKOO 3aKoHa, paciionaiarbe
iocnosuma mehyHapogHol tpomeitia, res in transitu, Haupii
3MIIII

I YBom

Lex rei sitae mpefcTaB/ba ONIITeNpUxBaheHO KOMM3MOHO IPaBMUIO 3a
CTBapHOIIpaBHE OJJHOCE Ca €/eMEHTOM MHOCTPAHOCTM U 4eCTO Ceé O3HAYaBa
MebhyHapogHMM 06MYajHUM IIPABUIOM Y OBOj MaTepI/IjI/[.1 YUnnM ce ga To HUKa-
JTa Htje 6UIIO CIIOPHO Kajia Cy y MUTakby CTBapHa IPaBa Ha HEOKPETHOCTIMA. >
Kapa je, mak, pe4 o OKpeTHUM CTBapuMa, AYTO je, MICTOPUjCKYU IIOCMAaTpa-
HO, B/Iafjania MakcuMma mobilia sequuntur personam — MOKpeTHe CTBApy IpaTe
7MIle, TAKO Jla C€ Ha CTBapHA IpaBa Ha IOKPETHMM CTBapMa IPUMeEIbNBAJIO
TIepCOHATHO TPABO BIACHUKA (OGMYHO MPABO HETOBOT Tpe6GMBATMIITA).’
Tex op cpemyue 19. Beka MecCTO HajaKemwa IIOKpeTHE CTBAapM ,lIpobuja ce”
Kao TauyKa Be3MBama IOJ yTulajeM BoH CaBumbMja” 1M HAaHAC IPELCTaB/ba
YBPEXEHO KONMM3MOHO IIPABMIO Yy YIOPELHOM IIpaBy 3a CTBapHa IpaBa Ha
TIOKpEeTHNM CTBapuMa.’ VI3ysel o oBOT TpaBwia Tpensubajy ce, yrmas-
HOM, 3a CTBapHa IIpaBa Ha CTBAapuMa y NpeBo3y (res in transitu) u TpaHc-
IOPTHUM CPeJCTBMMA.

1 Tako J. Von Staudinger, Kommentar zum Biirgerlichen Gesetzbuch mit Einfiihrungsgesetz
und Nebengesezten, EGBGB/IPR Internationales Sachenrecht, 13. Bearbeitung von Hans
Stoll, Miinchen, 1996, ctp. 69.

2 Ilpumena lex rei sitae Ha cTBapHa IIpaBa Ha HEMOKPETHOCTMMA CIIOMMUIbe Ce jour y 13.
BeKy y BpeMe IIOCTITIOCATOpa M Baxmia je mpe BapromycoBe mikone craryra. Bumm
Christine Paffenholz, Die Ausweichklausel des Art. 46 EGBGB, Jena, 2006, cTp. 26-27.

3 Bupm Piere Lalive, The Transfer of Chattels in the Conflict of Law, Darmstadt, 1977 (reprint
of the edition Oxford 1955), ctp. 34 u pame; Alexander Lideritz, ,Die Beurteilung
beweglicher Sachen im internationalen Privatrecht, y: Wolfgang Lauterbach (Hrsg.),
Vorschlige und Gutachten zur Reform des deutschen internationalen Personen— und
Sachenrechts, Tibingen, 1972, ctp. 186-187.

4 Fridrich Karl von Savigny, System des heutigen romischen Rechts, VIII, 1848, ctp. 169 u
Jiame.

5  ToTOBO fja Cce Ha IPCTMMA jefiHe PyKe MOTy HabpOjaTy 3aKOHOLABCTBA KOja He IIPUMEY]y
lex rei site Ha mokpeTHe cTBapy (HIp. map. 946 KamudopHuujckoj Ipabanckor 3akoHmka
cneny nipuHImn mobilia sequuntur personam ¥ jOLI HEKOIMKO aMEPUYKMX 3aKOHA, BU/M
C. Paffenholz, nas. geno, ctp. 40).

6  Taxo je, mpuMepa pany, y HameM Mel)yHapogHOM IPMBATHOM IIpaBy — BUAM 91 18 cT. 2
1 3 3aKOHa 0 pelllaBary CyKo6a 3aKOHa ca POIMcUMa Apyrux semMasba (Crysoenu nucii
COPJ, 6p. 43/1982; pame y dycHoTama: 3PC3).
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MebhyTtum, nocnenmux felieHnja y IuTepaTypu ce cBe derhe jaBrpajy
CTaBOBM Jla ayTOHOMMja BO/bE CTpaHaKa — CIHOPasyMHU M360p MepOfjaBHOT
npasa — Tpeba fja Oy/e HONyIITeHa Y CTBAPHOIPABHIM OJHOCUMA Ca e/IleMeH-
TOM MHOCTPAHOCTY KOjU 3a TIpeIMeT MMajy ToKpeTHe cTBapu.” HapasHo, TO
ce OJHOCU Ha CUTYyalluje y KOojuMa ce CTBapHa IIpaBa Ha MOKPETHUM CTBapu-
Ma CTUYY OFHOCHO IIpeHOCe ABOCTPAHMM IIPaBHUM IOCTOBUMA, jep CY CaMo
Taja CTpaHKe y MOTYhHOCTH [ja CIIOpasyMHO M3abepy MepOfiaBHU CTBapHO-
IpaBHM CTAaTyT. VIcTude ce fia je mpuMeHa lex rei sitae HeaJjeKBaTHa Kajia ce
HOKpeTHe cTBapu (poba) 13Bo3e/yBo3e U3 jefjHe Y APYTY ApKaBy (U [onasu
0 MOOMTHOT CyK0ba 3aKOHa) ¥ Kafla ce Tpryje ca CTBapuMa y TPaH3UTY KOJ
KOjMX je MeCTO Ha/la)Kerha IIOKPeTHe CTBapy Y TPEHYTKY pacuonarara 06my-
HO CJIy4ajHO M/IM YaK CTPaHKaMa HEMO3HaTo.” Y HOBUjOj INTEPATYPHU Ce, YaK,
paciiamcana fucKycuja o ,,yBohewy“ ayToHOMMje BO/be Ka0 OCHOBHOT KOJIM-
3MOHOT IIPMHIIMIIA 32 CTBAPHOIIPAaBHE OJHOCE Ca €/IeMEHTOM MHOCTPAaHOCTU
y MebyHapomHo mpusatHo npaso Esporicke yuuje.” VsHer je cTaB fja cTpaH-
KaMa y NPeKOIPaHMYHIM TProBadKMM TPaHCaKLujama Tpeba JONyCTUTH Aa
u3abepy CTBApHOIPaBHM peXUM OMIO KOje [p)KaBe WIAHUIIE, a Jla HUXOB
u300p jeAMHO MO>Ke OMTU OrpaHMYeH HOpMaMa HellocpefHe IpuMeHe U Ha-
[MOHATHIM jaBHUM TIopeTKoM. ?

Vmak, Tpeba mcrahm ma, mpema jomr yBek BrajajyheMm craHoBMIITY,
ayTOHOMMjY BOJ/be CTpaHaKa He Tpeba JOMYCTUTHU Y CTBAPHOIPABHUM OJHO-
CIMa ca eJIeMeHTOM MHOCTpaHocTu. BehnHa 3akoHomaBcTaBa y cBeTy yommre
He npepsuba MoryhHocT 1360pa MepoziaBHOT IIpaBa 3a CTBAPHOIIPABHE OJHO-
ce ca e/IeMEeHTOM VHOCTPAHOCTH, JOK Mamu Opoj 3aKOHOfjaBCTaBa JIOMYIITA
OFpaHI/I‘{eHYz ayTOHOMMjYy BOJ/bE y IOCEOHVUM CITy4ajeBMMa (HIBajuapCKa11 n

XomaHguja <), a HUjeTHO 3aKOHOAABCTBO Ha CBETY He IpefBuba HeorpaHude-

7 Urlich Drobnig, ,Entwicklungstendenzen des deutschen internationalen Sachrechts®,
FS Kegel, Frankfurt am Main, 1977, ctp. 150-151; Rolf H. Weber, ,Parteiautonomie
im internationalen Sachenrecht?“, RabelsZ 6p. 44/1980, ctp. 510 u mame; Pius Fisch,
Eigentumserwerb, Eigentumsvorbehalt und Sicherungsrechte an Farnis im Internationalen
Sachenrecht der Schweiz, der Bundesrepublik Deutschland und Frankreichs, Entlebuch, 1985,
ctp. 27 u mase; H. Stoll, nas. geno, ctp. 159, 169; Dorothee Einsele, ,Rechtswahlfreiheit
im Internationalen Privatrecht®, RablesZ, 6p. 60/1996, ctp. 435 n mame.

Bupu ibid.
Bupy 360pHMK pazoBa ca KOHdepeHIuje Koja je ofpxana 2010. roguue Ha Erasmus

Law School y Xomaunpuju: Roel Westrik, Jeroen van der Wiede (eds.), Party Autonomy in
International Property Law, Munich, 2011.

10 Axel Flessner, ,,Choice of Law in International Property Law — New Encouragement from
Europe®, y: Roel Westrik, Jeroen van der Wiede (eds.), Party Autonomy in International
Property Law, Munich, 2011, ctp. 11 u game (Hapouuro ctp. 38-39).

11  Yn. 104 3akona o mebyHapopmHoM mpuBaTHOM mpaBy IlIBajiapcke (mpeBop OBOT 3a-
KoHa BupmeTu Kop Mupko Kuskosuh, MehynapogHo fipusaiino iipaso — HAUUOHATIHE
xogugurayuje, beorpan 1996, ctp. 551 u game).

12 Bupm wi. 128, 129, 132 u 133 3akoHa o MehyHapopHOM IIpuBaTHOM IpaBy XOIaH/yje.
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HY ayTOHOMU]y BOJ/b€ Y OBOj MaTepuju. Y CTpaHoj muteparypu, Mehy ayropu-
Ma KOjy Ce 3a/IaKy 3a CIIOPasyMHM 1360p MepPOJABHOT CTBAPHOIIPABHOT CTa-
TyTa, npeoBmabyje CTaHOBMINTE 1a OH MOpa /1a 6y/1e orpanuden.'> Ham 3akon
0 pelaBamy cykoba 3akoHa (mame y Tekcty: 3PC3) uBpCTO Ce Ap>Ku mpaBuia
lex rei sitae (4. 18 cT. 1), y3 n3yseTke y norneny crsapu y Tpansuty (lex loci
destinationis, 4. 18 cT. 2) u mpeBo3uux cpencrasa (lex banderae, un. 18 cT. 3),
U He IIpy>ka MOryhHOCT cTpaHKaMa fia 61pajy MepofiaBHO IIpaBO 3a CTBapHa
IpaBa, HUTK je TaKBa MOTYRHOCT MKajja pasmMarpana y gomahoj mureparypu.
C npyre crpaHe, Haupr HoBor 3akoHa 0 MehyHapOgHOM NIPMBAaTHOM IIpaBY
Cpb6uje (y paspem tekcry: Haupr 3MIIII) npensuba orpanndeny ayToHOMUjy
BO/be 3a CTBapHA IIpaBa Ha CTBApyMa y TpaH3uTY (res in transitu).

Inb Hamer ucTpaXkuBama y OBOM Pajly jecTe Jla 3ay3MEMO COIICTBEHY
CTaB O OIpPaBJAHOCTU AYTOHOMIUj€ BO/be Y CTBAPHOIPABHMM OJHOCUMA Ca
€7IeMEHTOM MHOCTPAHOCTH ¥ OfPEIIMO TPAHNIIE IbeHe TOMYIITEeHOCTH. 3aT0
je HeOIIXOMHO [a MPUCTYIMMO aHA/IN3U CYIPOCTAB/bEeHNX CTABOBA Y CTPAHO)]
JIUTEPAaTypU ¥ PeTKMUX 3aKOHCKUX pellera O ayTOHOMUjU BO/be KOja Y OBOM
TPeHYTKy II0CTOje y ynopegHoM MehynapogHoM mpusarHoM npay (3MITIT
IlIBajuapcke u 3MIIII Xonanpnuje). Ha kpajy, anamsupamo 1 HOBa KOIMU3K-
OHa ITpaBMJIa 32 CTBAPHA IIpaBa Ha MOKpeTHUM cTBapuma u3 Harpra SMIIII
KOjuMa ce YBOJM ayTOHOMMja BO/b€ 3a CTBapHa IIpaBa Ha res in transitu.

II MickbyunBa npumeHa lex rei sitae u 3a6pana
ayTOHOMUje BO/be

1. AprymMeHTH Yy IPWIOT UCK/byYNBe IpuMeHe lex rei sitae

IIpotMBHMLM ayTOHOMMje BOJ/bE pa3NOre 3a IbeHY HENOIyIITe-
HOCT IIPBEHCTBEHO BMJE y CHaXHMM apryMeHTVMMa KojuMma ce oOpasmaxe
VICK/by4MBa IIpMMeHe IIpaBuIa lex rei sitae.

Kao rmaBHM pasior y mpuior mpuMeHe IIpaBa Ap)KaBe Y Ko0joj ce Io-
KpeTHa CTBAap Ha/asy HaBOAM Ce Jia je OBO KOJM3MOHO pellehe y MHTEpPecy
samrTuTe mpaBHOT mpomerta.'® Victuye ce fia je cTBap (6110 MOKpeTHA 61710

13 Bupu H. Stoll, nas. geno, ctp. 169-170; U. Drobnig, Has. unanax, crp. 150; P. Fisch,
Eigentumserwerb, Eigentumsvorbehalt und Sicherungsrechte, ctp. 28; Jan von Hein, ,Party
Autonomy in International Property Law — German Perspective, y: Roel Westrik, Jeroen
van der Wiede (eds), Party Autonomy in International Property Law, Munich, 2011, ctp.
117.

14 Tekcr xoHauHe Bep3uje Hanpra 3akoHa 0 Mel)yHapogHOM IpPVBATHOM IIpaBy MOXKe Ce
nahu Ha Be6cajry Munucrapcrsa npaspe Perryonuke Cpouje (Bup. http://www.mpravde.
gov.rs/sekcija/53/radne-verzije-propisa.php, 1.9.2014).

15 Gerhard Kegel, Klaus Schurig, Internationales Privatrecht, Miinchen, 2006, ctp. 121 u
661; Jan Kropholler, Internationales Privatrecht, Tiibingen, 2001, ctp. 520; C. Paffenholz,
Has. geno, cTp. 95.
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HeNOKpeTHa) CYIITMHCKY HajO/myKe IOBe3aHa ca MPaBHUM IIPOMETOM MecTa
I7ie ce OHa PM3NIKM Ha/Ia3N, a TO MecTo (MecTo (HU3IIKe IIPUCYTHOCTH CTBA-
pM) je, IO TpaBUITY, TAKO YTBPAUTH, TAKO Jja Ce MOCTIDKE IMPaBHA CUTYPHOCT
3a y4ecHMKe IpoMeTa. ~ VI3 Tor pasjiora ce CBako MOXKe OC/IOHUTH Ha TO Jia ce
CTBapHa IIpaBa jeAlHO MOTry cTehy 1 IpeHOCUTN Y CKTafly ca IpaBOM JipyKa-
Be Y KOjoj ce CTBap Hajiasy, Tj. Tpeha nuia MOry padyHaTy caMo ca OHMM
CTBapHVMM TIpaBUMa Ha CTBapy Koje mpeasuba mpaso ose apxase.!” To 3Ha-
Y Jla ce Y TIPAaBHOM IIPOMETY HapOUYMTO BOAM padyHa O NPUHLINAITY HUMerus
clausus cTBapHUX IpaBa M 3aXTeBMMa IMyOmuuuTeTa (HIp. YINC IIpaBa y pe-
rucTap) Koje npensuba mpaBo ap)kaBe y K0joj ce cTBap Hamasu. Vimajyhu oBo
Yy BUJY, MECTO HajlaXKekba CTBApM je HajIIorOfHMja TayKa Be3yBarba 3a CTBap-
HOIIpaBHE OJHOCE Ca €eMeHTOM MHOCTPAHOCTH, jep ce moMe 06e36ehyje
IpaBHa CUTYPHOCT KaKO Y HAI[VIOHAJIHOM TaKO U Yy MeyHapogHOM IIpaBHOM
IIPOMETY.

Taxobe, HaBoaM ce fa je mpaBuso lex rei sitae y MHTepecy oCTBapema
MebhyHapozHe XapMOHYje OIIy4MBalba, jep je ped o IpaBuy Koje je y Behuun
3aKOHOJIaBCTaBa y CBETY NPMXBaheHO Kao OCHOBHO (¥ HEPETKO je[ITHO) KOMM-
31OHO pemerse y oBoj Matepuju.'® Otya, 6e3 063upa y Kojoj mpxasu ce Bopm
CTBAapHOIPaBHM CIIOP, MOXe Ce IPerocTaBuTH Ja he ce yBeK NpuMemUBaTI
lex rei sitae — mTO BOIM OCTBapemwy MehyHapogHe XapMOHMje OITydYNBamba.
Crpanke n Tpeha mmia ce Mory noysgaTy y mpuMeHy OBOT IIPaBIJIA.

2. HeponymTeHOCT ayTOHOMIje BObe

YrpaBo 360r aprymMeHaTa Kojuma ce obpasjake Hy)KHa IpMMeHa lex
rei sitae cMaTpa ce Jja ayTOHOMMja Bo/be Tpeba aa Oyne 3abpameHa y cTBap-
HOIIPaBHMM OJJHOCMMA Ca €/IEeMEHTOM MHOCTPAHOCTH — Tj. HeHO yBoheme 61
BOZIWJIO TIOBpEM MHTepeca mpomerta (y IpBOM peny, MHTepeca Tpehux i)
1 HeocTBapemwy MehyHapoiHe XapMOHMje OfTyurBaba.

Hamnwme, nctnde ce ma 6u faBame cmobope cTpaHKaMa jja n3abepy Me-
POZIaBHM CTBApHOIIPABHU CTAaTYT KOjU Ce pas3iuKyje of lex rei sitae rpy6o
HOBpeNWIO VHTepece IPaBHOI IpoMeTa U IIpaBHe CUTYPHOCTY, M TO Ha-
pounto mHTepece Tpehmx ymmia, ¢ 063MpoM Ha OHa He MOTY IIpeBUETH

16  C. Paffenholz, nas. geno, ctp. 95; G. Kegel, K. Schurig, nas. geno, cTp. 121.

17 C. Paffenholz, Has. geno, cTp. 95; J. Kropholler, Has. geno, cTp. 520.

18 C. Paffenholz, nas. geno, cTp. 95.

19 G. Kegel, K. Schurig, nas. geno, ctp. 123. Hapounuro Bupetu fUCKycrjy o MehyHaponHoj
xapMoHuju opmyurBama kxop Karl Kreuzer, ,Gutacthliche Stellungnahme zum Refe-
rentenentwurf eines Gesetzes zur Erganzung des Internationalen Privatrechts — Sachen-
rechtliche Bestimmungen®, y: Dieter Henrich (Hrsg.), Vorschlige und Gutachten zur

Reform des deutschen internationalen Sachen— und Immaterialgiiterrechts, Tiibingen, 1991,
crp. 75-81.
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koje he mpaBo cTpaHke m3abparu — 3a BUX 0Baj U300p Huje BUJ/BUB U HE
Mory ce Toysnatu y uzabpano mpaso.?’ OBo je moce6HO BaKHO 3a TIOBe-
puore kao Tpeha /mija ynja ce 3amTUTa Ay TOHOMIjOM BOJ/bE MOYKE 030M/BHO
YTPO3UTU. MecTo Hamakemwa CTBapn je 9dBpCTa TadKa Be€3lVBaiba, BU/bUBA
U JIAKO YTBPAMBA, JOK CIOPasyMHM M300p MepOJaBHOr IpaBa HMje (OCUM
caMuM CTpaHKaMa Koje Cy Bpumire nsbop mpasa). [lopen tora, nctude ce ga
ayTOHOMUja BOJbe TOAPVBA IPUHINII numerus clausus CTBApHUX IPaBa, jep
VIHTepeCy IpOoMeTa Halaxy a Ce MOXKe MCK/bYYMBO padyHATH Ca BpCTaMma
CTBapHUX IIpaBa Koje JONYIITa NPaBo Ap>KaBe y K0joj ce CTBap Hamasu. AKO
6u cTpaHKe n3abpase HeKM LPYTHU IPAaBHU MOPEfAK M Y CKIALy Ca HeroBUM
ofpenbama Kpeupane HEKO HEIO3HATO CTBApHO IIPaBo, MOIIO 6u fohm fo
MOBpeZie OBOT IPMHINIA, Tj. JO MOBpefie MMIEPaTMBHUX HOPMU KOjuMa ce ¥
IpaBy MecTa HajJlaewa CTBapu ypebyjy BpcTe cTBapHUX mpasa.

Takobe, ako 61 ce HoIrycTWIa ayTOHOMMja BOJ/be CTPAHAKa, OfCTYIIIIIO
6u ce op yHuBep3anHo npuxsaheHor mpaswia lex rei sitae v Hapyinta 6u
ce MehyHapozHa xapMoHuja ofnyunBama. VsHocehu cBoje cTaBOBe IPOTUB
yBobema ayroHOMUje Bojbe y MehyHapopHo cTBapHO npaBo Hemauke, mpode-
cop Kpojuep je ncrakao ga 6u npyxame MoryhHOCTHU cTpaHKaMma fia usabepy
MepOJaBHY CTBAPHOIIPABHU CTATYT AOBEIO IO HACTAaHKA ,,XpaMyhux“ cTBap-
HUX 1paBa.’> OBO M3 pasyora MTo 61 HeMayKy PABHI CUCTEM GMO jeMHM
WIN jefaH Off BEOMA PETKMUX IIPAaBHMX CUCTEMa KOji MONYIUTAjy CTPaHKama
Ia m3abepy CTBaApHOIPAaBHU CTATyT Apyrauumju of lex rei sitae, ma kaga 6u
IOKpeTHa CTBAp IpellUIa y APYTy Ap>KaBy Ipe Hero LITO Cy Ce CTeKIN CBU
YCIOBM 3a CTHIIabe CTBAPHOT IIpaBa, Cy[yja Te Ap>KaBe He O y3eo y 063up
CIIopasyMHMU U300p IpaBa Koje Cy CTpaHKe 3ak/bydmie, Beh 6u ce cTpUKTHO
Ip>Kao IpUMeHe ITpaBa MeCTa HalaXKemba CTBAPM, jep TO KOMM3VOHO IIPABUIIO
BaXX! Y leroBoM MelyHapogHoM mpuBaTHOM IpaBsy. IIpaBo MecTa Haaxerma
CTBapy MOXKe CMaTpaTH Jja CTBapHO IIPaBO HMje CTeYeHO ¥ Tora 61 ce cyznuja
Ip>Kao, MaKO Cy IpeMa CIOPa3yMHO 13a0paHOM IIpaBy YC/IOBHU 3a CTHUIIaibe
ucnymenn. Y pesynrary Hacraje ,xpamyhe“ crapHo npaso.”’ Takas pesyi-
TaT HUje Y MHTepeCy CTpaHaka 1 Bpeba muxoBa onpapiaHa oueKuBamwa. 3aTo
Kpojuep cmarpa jja ayTOHOMUjy BO/be y CTBApHOIIPABHUM OJHOCKMA MMa
jeAMHO CMUCIA YBeCTH, ako je oHa mpuxsaheHa y BehuHM 3akoHO#aBCTBA y
EBpomnu u cety, Te mpeiake beHO jefHOOpasHO ypehemwe Ha HMBOY EBporm-
CKe yHUje.

20 A. Lidritz, Has. unanax, ctp. 188 u name.
21 Y tom cmucny Bupn ibid.

22 K. Kreuzer, Has. unanax, ctp. 76-81.

23 Ibid., ctp. 78-79.

24  Ibid., ctp. 80-81.
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IIT1 CtaHOoBHMIITE O JONMYIITEHOCTN ayTOHOMIIje BO/be

C mpyre cTpaHe, IpUCTa/NLe Ay TOHOMMje BO/be Kao IIaBHM apTyMEHT y
IPUJIOT CBOjUX CTaBOBa HaBOJle HEOCTATKe IpyMeHe paBua lex rei sitae Ha
nokperHe ctBapu. Hajmpe, nctude ce ga npu ny6/p0j aHa/musu mocTaje 04n-
IJIEHO Jia MHTEpecu IpOoMeTa M IpaBHE CUTYPHOCTY He OU OM/IN y TONUKO]
Mepy yIpOXKeHM, aKo O ce OACTYIWUIO Off IpuMeHe lex rei sitae v JOMyCTH-
/10 CTpaHKaMa Jla CopasyMHO u3abepy cTBapHONpaBHM cTaTyT.>> Takobe,
cMaTpa ce Ja CTpaHKe MOTY ayTOHOMUjOM BOJ/be Ja IpefyIpefe HacTaHAK
Mo6uTHOT Cykoba 3akoHa.’® VImak, peTKy Cy CTaBOBM Jla ayTOHOMMja BOJbE
y CTBapHONPAaBHUM OfHOCMMA Tpeba ma Oyme OCHOBHUM KOMM3MOHOIPABHU
npunui — Meby npucranunama ayToHoMuje Bobe npeopyabyje cTaHOBuUIITE
Ia oHa Tpeba fja Oyne orpaHuyeHa (Kao IITO je TO Ha IpuMep npensuheHo y
3MIIII [IBajiapcke).

1. AprymeHnTn (pasnosmu) y Ipuior ayTOHOMUje BO/be
a) Vniiepecu cilipanaxa uciipeg unitiepeca tipomeiia

[Tpucranuie ayToHOMMje BO/be CMATpajy Aa je yBobeme ayToHOMUje
BOJ/bE 3a CTBapHA IIpaBa Ha IIOKPETHUM CTBapuMa IIpe CBera y MHTEPeCy ca-
MIX CTpaHaKa Koj/ MOpa MMaTy MPeJHOCT Y OFHOCY Ha ,,alICTPAKTHe  MHTe-
pece mpometa.?’ To HAPOUMTO JIONTA3H O M3PAKaja IPUTUKOM 3aK/bydMBatba
MehyHapomHUX TProBayKMX TpaHCaKIyja Ije cTBapu (poba) 4ecTo Memwajy
MEeCTO Ha/laXkema Koje yCJiefl Tora I0CTaje CIy4ajHo. 3a CTBap Cy IpUMapHO
3alfHTEPECOBaHE CTPAHKE KOje MPAaBHUM IOC/IOM PAaCHO/aXy ca TOM CTBapyu
(ctBapHNM mpaBoM Ha cTBapm). OHe Kelle [ja 3Hajy IO KOjUM yC/IOBUMA Ce
IIPEHOCH OJHOCHO CTIYe CTBAPHO IIPABO Ha CTBAPY U JIa JIU CY OHY VICIYEeHNI
IpeMa MepoflaBHOM IpaBy. 3aTo oHe Tpeba ja Oyny osnamheHe ma cropa-
3yMHO 1M3abepy MepofaBHU CTBapHOIIPABHMU CTATyT, a He Jja ce NpNUMemYje
lex rei sitae Koju MM MOXe OMTY MOTITyHO Hemo3HaT. OTyza, KaKo ce MCTHue,
OYyBalbe MHTepeca IPOMeTa M TBP/ba fla IpoMeTy Tpeba 06jeKTUBHA 1 JIAKO
YTBPAMBA Ta4yKa Be3MBama Kao IITO je MeCTO Haja)Kema CTBapy IpefcTaB/ba
TIOTIIYHO ,,TIPa3aH" apryMeHT MPOTHUB JIONYIITEHOCTH ayTOHOMIUje BOTbe,”® ¢
0631poM fia 6u cTpaHKaMa 6M/I0 1a/IeKo jeTHOCTaBHUje Jia y/a3e y MOC/IOBHE
TpaHCcaKIyje, aKo O MMaJie jaCHO BMI/bUB CTaHHAAPH 3a ofipehuBame Mepo-
JTABHOT CTBAapHOTIPABHOT CTAaTyTa Kao IITO je MPUHITUI ay TOHOMje BOsbe. >

25 Bupu A. Flessner, nas. unauax, ctp. 21-23; H. Stoll, nas. geno, cTp. 169-171.
26 Tako H. Stoll, nas. geno, cTp. 170.

27  Ibid., cp. 169, 175.

28  A. Flessner, Has. unanaxk, ctp. 21.

29  Ibid., cTp. 22-23.
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3aTum, uctude ce fa y MehyHapomHOM IpoMeTy HujefHa fip)KaBa He
MOXKe CBOj CHCTeM CTBAapHUX IIpaBa JpKaTH 3aTBOPEHMM M OYEKMBATU Ja
ce Ha IEHOj TEPUTOPUjM MCKIbYYMBO CTMYY M BaKe CTBapHa IIpaBa Koja je
OHa, y CK/Iajty ca mpuHimnom numerus clausus, npensupena.’’ Y Hosuje Bpe-
Me ,,IPOOM/IO® ce TIPaBMIIO fIa CTBAPHO MPABO Koja je CTeYeHO IpeMa IIpaBy
jemHe npyKaBe, MOXKe IIPOM3BECTH [IejCTBA y APYTOj OPXKaBU, YKOIMKO EbEHO
IpaBo I03Haje MCTY WIM CAMYHY BPCTY CTBAapHOT IIpaBa MM, NaK, BPCTY
CTBApHOT IpaBa Koje je GYHKIMOHATHO YIOPEeABO 1 €KBUBA/IEHTHO CTBAp-
HOM IIpaBy CTE€YEHOM Yy MHOCTPAHCTBY (T3B. MeTop TpaHcmosunmje). Illta
BUIIe, IIpejIayke ce fla CTpaHa CTBapHa IpaBa Tpeba yBeK IIpU3HABATH,
OCHM aKO CY BbJXO0Ba JIejCTBA ,HETOJIePaHTHA  y loMaheM IpaBHOM MOPEKTY
(Teopuja mpuxBaTama, MeTO MHTerpanuje).’! Ha oBaj HaumH ce 3a06mase
Hpernpeke Koje MMOCTaB/ba MPUHIVII numerus clausus, ITO 3HAYM fIa 3aMUCTa
II0CTaje M3NMIIHO MCTULATY JIa je HheroBO O4YyBame y IIPaBy Ap>KaBe Ifie ce
CTBap Hajasy CMeTHa ayTOHOMMjU BOJ/bE 3a CTBapHA IIpaBa Ca €IeMEHTOM

MHOCTpaHOCTH.>

Hajsan, cmaTpa ce fa ciopa3yMHu n360p MepOfiaBHOT CTBAPHOIIPABHOT
cTaTyTa He MOXe IITeTUTI MHTepecuMa Tpehnx mna,>? jep ce pacronarasme
CTBapHNUM IIpaBMMa OfiBMja IIpeMa HOpMaMa MaTepujaTHOT CTBAPHOT MpaBa
6e3 mpucTanKa Tpehux nuia, ma ce He BUAM pasyior 360r dera 61 y ogHOCHMMA
ca eleMeHTOM MHOCTpaHoCTH Tpeha nuia uMana 6osmu craryc. Kaza je ped o
(neobe3behennm/He-3aM0KHIM) TOBEpUOIIMMa Kao Tpehum nuiuma »buxoBu
MHTepecy He MOry Aa Oyly yIpO>KeHH, jep HaIllaTa BJMXOBMX HMOTPaXK/Barba
HIje Be3aHa 32 KOHKPETHY CTBap HETO 3a KOMIUIETHY VIMOBUHY 11y>i<HI/n<a,34
a OH MOXKe CT0OOHO pacIonaraty cBojoM nmMoBuHoM. HapasHo, moBepuorry
CTOje Ha pacIo/aramy [IPaBHA CPEACTBA Y M3BPIIHOM I CTEYAjHOM IOCTYIIKY
KOja Ce, 110 IIPaBUITY, OfBUjajy V APXKaBM Ifie ce Haaa3) MMOBMHA [JY>KHMKa
¥ IpoliecHa IpaBua oBe fpxkase ofpelyjy mpasa u panr nosepunana (lex

30 Ibid., cTp. 23.

31 OBo cTaHOBUIITE MO/AKO IOCTaje Baajajyhe y HeMadyKoj IMTepaTypyu Koja cMarpa fa
yIIpaBO Ha TakaB Ha4MH Tpeba rymaunty €. 43 ct. 2 ETBI'B. Bupu Christiane Wendehorst,
Miinchener Kommentar zum Biirgerlichen Gesetzbuch, Band 10, Einfiihrungsgesetz zum
Biirgerlichen Gesetzbuche (Art. 1-46), Internationales Privatrecht, Miinchen 2006, Art.
43, Rn 152-154; Thomas Rauscher, Internationales Privatrecht, 3. Aufl., Heidelberg 2009,
cTp. 328; Max Johann Lipsky, Statuenwechsel im italienischen Sachenrecht - Auswirkungen
auf den Im- und Export von Mobiliarsicherheiten, Frankfurt am Main, 2011, ctp. 141 n
fasbe.

32 A. Flessner, nas. unanax, ctp. 24-25.
33 Ibid., ctp. 26.

34  Axo moBepwIall >KeIu Aa ce HaMUpPJ 3 KOHKPETHe CTBapy, OH MOpa Ha Toj cTBapy crehn
mpaBo o6esbebema (Hmp. 3amora). OnecHep nCTNYe Ka HAMMUPeEHe U3 3aJI0KHE CTBAPY HE
IIpefiCTaB/ba CACTaBHM He0 IPaBM/Ia O OMIITOj 3amTuTy nosepuwiana (A. Flessner, nas.
unanax, cTp. 27).
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loci concursus). 3a mpaBO IPMHYIHOT M3BPILIEHA ¥ CTEYajHO IIPABO, KOjIMa
ce Ha OIIITM HAYMH IITUTE X OCTBAPyjy MpaBa IOBEPHOLa, MOTIIYHO je upe-
JIEBAHTHO NMTAaIbE IJie je ¥ IpeMa KOM IIpaBy MMOBMHA Jy>)KHMKA CTeYeHa.
3aTo ce He BUY Ba/baH Pasjior 300r Kojer 6u cTpaHKama 6mmo 3abparmeHo
Jla CTIOPa3yMHO 13abepy CTBAPHOIPABHMU CTATyT.”

6) Cipeuasarve MoOUNHOI cyK0ba 3aKoHA

Y mpusior ayToHOMMje BO/be Y CTBAPHOIIPABHUM OJJHOCVMA Ca e/IeMeH-
TOM VHOCTPAHOCTH FbeHe IIPNCTANIIe HaBOfe 1 Jja Ce CIIOPasyMHMUM n3060-
POM CTBapHOIIPaBHOT CTaTyTa Moxe n36ehn MobutHN cyko6 sakona.*® Ipe
CBera, MUC/IM Ce Ha CIIpeyaBarbe T3B. KBaM(pMKOBaHOT MOOMTHOT CyK0ba 3a-
KOHA — Tj. KaJja IIOKpeTHa CTBap Mema MeCTO (Ip>kaBy) Ha/lakema Ipe Hero
IITO Cy Ce OCTBAPW/IM CBY HEOIIXOZHM YC/IOBM 32 CTUIAEb€ VTN IIPeCTaHaK
CTBApHOT IIPaBa, I1a ce II0CTaB/ba MNTakbe IpeMa KOM IIPaBy, CTAPOM MU HO-
BOM lex rei sitae, Tpe6a OKOHYAT 3aII0YETO CTULame (IIpecTaHaK) CTBAPHOT
IpaBa W1y, Iak, Tpe6a 06a cTaTyTa CyKL,eCHBHO IPUMEHUBATH.

OBaj 061K MOOMIHOT cykoba 3aKOHAa PefOBHO Ce OBOAM Y Be3y ca
CTHIIambeM CTBAapHMX [IpaBa Ha IIOKPETHIM CTBAPVIMa 3aK/byYMBabeM II0C/IO-
Ba MebhyHapopHOr TpProBavykor mpomeTta Koji Kojux poba (IoKpeTHe CTBapH)
Tpeba fa Oyae ucropydeHa U3 jefHe y APYTy AP>KaBy, a IPUTOM y TPEHYTKY
Iperacka CTBAapy IIPeKO TPaHuIle CTHUIIambe CTBAPHOTL IIPaBa jOII Hije OKOH-
YaHO IpeMa IIpaBy Ap>KaBe M3BO3a (IpkKaBe OTIpeMarma CTBapm). Y JImTe-
paTypu ce Iyro cMaTpaio Ja je HajIpaBUYHNUje CYKI[ECUBHO NPUMEHNUBATH
paHuju u HOBU lex rei sitae, Tj. CBaKy CTBApHOIIPaBHM CTATyT Tpeba mpuMe-
HIUTY CaMO Ha OHe 4MIbeHNIIe KOje CY Ce OCTBAapuIe [JOK ce IIOKpeTHa CTBap
Ha/a3WIa TIOfT IeTOBUM OKPI/beM,> JJOK y HOBUje BpeMe Tipeorabyje cTa-
HOBUIITE (KOje je MOTBPHEHO ¥ y YIOPEHOM 3aKOHOIABCTBY ") /la Ha CBe
4MbeHNLe Tpeba IpUMemUBaTH aKTyenHN lex rei sitae (Takie, ¥ YMEbeHNUIIe
HacTasle II0f, OKPM/bEM paHMjer CTaTyTa CMaTpaTy Kao Ja Cy OCTBapeHe Y
aKTYeTHOM MeCTy Ha/lakema CTBapu).> VIMak, joll yBeK NOCTOje M3BeCHe
pasmuke Meby Ap)kaBama y IpUCTYyIy pellaBama MOOWIHMX CyKoba 3a-
KOHa, TaKO Ja ce AuIeMe U IpobneMu y IpuMeHM IpaBuia lex rei sitae u

35 A. Flessner, nas. unanax, ctp. 26-29.
36 H. Stoll, nas. geno, ctp. 170 (Rn 283); R. H. Weber, Has. unanaxk, ctp. 519.
37  Bupm ump. P. Lalive, nas. geno, ctp. 150.

38  Bugm wi. 102 cr. 1 3MIIII IlIBajuapcke; wi. 43 cT. 3 YBopHOr 3aKoHa 3a Ipabanckn 3a-
kouuk CP Hemauke (ETBI'B).

39 Bum. K. Kreuzer, Has. unanax, ctp. 54-55; J. Kropholler, Has. geno, ctp. 527; Abbo
Junker, Internationales Privatrecht, Miinchen, 1997, ctp. 410; G. Kegel, K. Schurig, nas.
geno, ctp. 668; ITonmkcena laBpocka, Tonu [leckocku, MeiyHapogHo fpusaitino ipaso,
Ckomje, 2011, cTp. 300.
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name mory jasutu.*’ 3ato, ma cTpanke He 6 pasMUIIbaTe U CTpeTeNe Ia U
HOBY lex rei sitae yBaXkaBa 4nibeHMIIe KOje Cy HacTasle I0f, OKPY/bEM paHujer
CTBAapHOIPABHOT CTAaTyTa U 06aBu/e MUTABEM ,HAKHAIHOT  pellaBama MO-
OmmHOr CyKo6a 3aKOHa, CMaTpa ce fIa OHe CBOjMM CIIOPasyMHUM M360poM
MepOJaBHOT IpaBa 3a CTHUIlalbe CTBAPHOI IIpaBa pelllaBajy oBaj mpobieM 1
3a cebe cTBapajy IpaBHY CUTYPHOCT (y JIUTepaTypu ce NpeiIaxe Aa MOTY
n3abpary MHLMjaIHY WX HOBMU lex rei sitae My IIpaBO MEPOZABHO 3a IIPaB-
Hu rocao). !

2. OrpanmyeHa ayTOHOMUja BOJbe

[Ipucranuile ayToHOMMje BO/be YITIaBHOM Ce 3a/IaKy 3a OrpaHMYeHYy
ayToHOMMUjy Bojbe y oBoj MaTepuju.*? TIpemtaxe ce a ce CTpaHKaMa JIOMy-
CTU OrpaHM4eH M300p IpaBa y ABe CUTYyaluje: Kajja pacIoaxy CTBApPHUM
IpaByMa Ha CTBapyMa IocaoBMMa MelyHapogHOr mpoMeTa 1 Kajja pacrona-
Ky CTBapHMM IIpaBMMa Ha CTBApVMaA Y TPAH3UTY.

a) Paciionaiawe tiocnosuma mehyHapogHoi ipomeiiia

»PacIonarame MOKPeTHUM CTBapyMa IOCI0BMMa Mel)yHapomHOr 1po-
MeTa“ 03HaYaBa CUTYaIMjy Y KOjoj ce IIOKpeTHe cTBapu (poba), Ha Kojuma ce
CTWMYe WM IPEHOCH CTBAPHO TIPaBO, UCTIOPYUY]y U3 jelHe Y IPYTY ApXKaBy "
(6uno fa je y nutamy poba 6uno nHaMBUAYyanHo ofpehena cTap, 6uno na je
ped 0 IpaBHOM IOCTTy usMehy mpuBpenHux cybjexara mm muua rpahanckor
npasa). [lakie, Huje JOBO/BHO Ia IIPAaBHU II0CA0 (YrOBOP) KOjUM Ce IIPEeHO-
CM CTBapHO IIpaBo Oyle Ha OMIO KOjU HAYMH IIOBe3aH Ca HEKUM CTPaHMM
IpaBHUM IOpPeTKOM, Beh OH MOpa MMaTy 3a IpeMeT CTBapu Koje ce M3BO3e
U3 jemHe, a YBO3e Y ApYyry ApkaBy. IIpurtom, OBy curTyaumjy Tpeba cTporo
PasMKOBATH Of res in transitu (KojuMa ce Takohe pacronaxe IpeKorpaHnd-

40 O eBeHTyalHUM pasnyuKaMa y IOjefHMM fApxkaBama Bupm Buine Kop P. Fisch, Eigen-
tumserwerb, Eigentumsvorbehalt und Sicherungsrechte, cTp. 27 u maspe.

41 Y tom cmucny H. Stoll, Has. geno, cTp. 169-170, 175.

42 VYmopepu H. Stoll, nas. geno, ctp. 175; U. Drobnig, Has. unanak, ctp. 150; P. Fisch,
Eigentumserwerb, Eigentumsvorbehalt und Sicherungsrechte, ctp. 28; J. von Hein, Has.
unauaxk, ctp. 117; D. Einsele, nas. unanax, ctp. 437 n name; R. H. Weber, nas. unanax,
crp. 528-529.

43 Tlocroju (mopylue ycam/beH) IIPeIOT Ia Cé ayTOHOMMja BO/be 33 CTBAapHA IIpaBa JOITy-
CTH U Kafja npuagHuiy ofpehene rpyie, Koja nMa cHaXXHY Be3y ca Fp)KaBOM Koja Hije
Ip>KaBa y K0joj ce cTBap Hamasy, MehycoOGHO pacronaky cBOjuM IOKPETHVM CTBAapUMa
(traxo H. Stoll, nas. geno, ctp. 157-158 u 172, Koju, KOAYyIIe, TOBOPU O IIPETIOCTAB/bEHO]
AyTOHOMMjJ BOJbE Y IIPUIOT [ipyKaBe 3ajefHNYKOr yoOudajeHor 60paBuIITa PUIIaJHUKA
rpyme).

44 Y tom cmucny u C. Paffenholz, nas. geno, ctp. 134; H. Stoll, Has. geno, cTp. 173.
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HVM IIPaBHMM IIOC/TOBMMA), jep OBJie ZOIa3y 0 paclojiarama ca CTBApU Ipe
IEHOT TPAHCIIOPTA, Tj. OK Ce OHA jOII YBeK Haja3M y Ap>KaBy OTIpeMarba
(np>xaBn usBosa).®

Meby npucranmumama ayToHOMuje BO/be B/Iajia, TOTOBO, HETOAE/bEHO
MMIIbee Ja CIOPasyMHU 1300p MepOIaBHOT IpaBa Tpeba Aa Oye moImyI-
TEeH 3a CTUIalbe M MpeCTaHaK CTBApHUX NpaBa MOCIOBMMa MebhyHapopHOr
mpomeTa,*® a Kao jejan OfT ITABHUX pas/ora HABOMM Ce CIpeYaBarme MOGHI-
HOT CyK00a 3aKOHa, C 0631poM Jia ce M300POM je[HOT MepOJaBHOT IIPaBa OBaj
npo6ieM n3berasa, a CTpaHKe ca CUTypHoUIhy MOTy O4eKMBaTH fia Ce YCIOBU
3a CTUI[ambe CTBApHOT TIpaBa OIekyjy TpeMa msabpanom mpasy.?’ IllTo ce
THYe Kpyra n3abepuBuX IpaBa, CMATpa ce Jja CTpaHKaMa Tpeba JOmyCTUTH
Jla Kao CTBapHOIIPaBHY CTAaTyT 13abepy IpaBo Ap>KaBe M3B03a, IPABO JpiKa-
Be yBO3a WJIU IIPaBO MEPOJIaBHO 3a IIPaBHM [I0CA0 HA OCHOBY KOTa ce CTUYe
ctBapHO TpaBo.*® V360poM TpaBa MepomaBHOT 3a MPaBHM IMOCAO CTPAHKE
MOTY yCaIllaCUTH CTBApHOIIPABHM CTATYT Ca YTOBOPHVUM CTaTyTOM, C 0031-
POM Jia je pacrosarame MOKPETHUM CTBapyMa, ca CBOjUM OOIUTaLlMOHVM
Y CTBAPHONIPABHUM [I€jCTBMMA, jeAMHCTBEHM IOAYXBaT Ha KOju O6M Basbajio
IpUMeHNTH jefflaH TpaBHY mopeak.”’ Kama je pey o cTBapHMM TpaBuMa
obesbebera, y HOBUjOj MuTepaTypy MMa MMUIUBbEHA Aa KPYry u3abepuBux
npaBa Tpeba JOATY M IIPAaBO KOje MEPONABHO 3a YTOBOP O KPEHUTY, jep je,
KaKo ce MCTHYe, CTBapHO IpaBo obe3bebema y cymTuHcKy 6/11CKoj Be3u ca
YTOBOPOM O KpPeANUTy KOji IIpefcTaB/ba TPajHUjI OFHOC, a He Ca OCHOBUM
IPaBHUM IIOCTIOM (HIIp. yTOBOPOM O IIPOfiaji) KOjy IIpecTaje YMM CTpaHKe
UCIyHe cBoje o6aBese.””

ITome/peHa cy MuLDberma, fa 1M ayTOHOMMja Bo/be Tpeba fa mMa
inter partes WM erga omnes JiejCTBO, IpeMJia Y IIOCIE/[lbe BpeMe CBe BIIIIe
npeosnabyje cTaHoBuIITE fia joj Tpeba maty erga omnes ejcTBo (Tj. Ha MMa

45  Taxo jacHo C. Paffenholz, nas. geno, ctp. 134.

46  A. Flessner, Has. geno, ctp. 21; D. Einsele, Has. geno, cTp. 441-442; H. Stoll, nas. geno,
ctp. 175; U. Drobnig, Has. unanaxk, ctp. 150-151; J. Kropholler, nas. geno, ctp. 523.

47  Taxko npe cBux H. Stoll, nas. geno, ctp. 170 (284). Koz nocnosa mMehynapopHor npomera
[0 MOGMIHOT cyko6a 3aKkoHa Mo)ke fohu, mpumepa pajm, 360T AMBepreHIfyje ycaosa
3a CTHI[ambe U IPeCTaHaK CTBApHUX IIpaBa Koje mpenBubajy MpaBHM cucTeMU [p>KaBe
M3BO3a I [P>KaBe yBO3a — HIIP. jefiHa Ap)KaBa mpeaBuba cucreM Tpapuiyje 3a CTULAbE
CBOjIMHe, a Ipyra KOHCEHCYaTHM CHCTeM WIN Ap)KaBe NpenBubajy pasnudute ycmose 3a
CTHIatbe HEeKOT CTBAPHOT IIpaBa 06e3belersa, HIIP. 3ap)kaBarbe IpaBa CBOjIHE.

48 Taxko H. Stoll, nas. geno, ctp. 175; J. Kropholler, nas. geno, ctp. 523. Ipo6HuX cmarpa
Ia Tpeba orpaHMuNTH 360D CaMO Ha IIPaBO Ap)KaBe OTIPeMarba I IPaBo Jp>KaBe Ofpe-
muita (U. Drobnig, Has. unanax, ctp. 150).

49  D. Einsele, nas. unanax, ctp. 438; R. H. Weber, nas. unanax, ctp. 519-520; H. Stoll, nas.
geno, ctp. 170, 175.

50 Taxo A. Flessner, nas. unanax, ctp. 35.
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nejctBo u mpema tpehum muumma).”! Tlojeuun ayTopu Koju ce 3a1axy 3a

erga omnes JiejCTBO CMATPajy fla MIaK Tpeba OfiCTYINTH Off ay TOHOMMje BOJbe
y crydajeBMMa Kajia MHTepeCH IIpoMeTa ¥ 3allTuTe Tpehux nmmia To Hy>KHO
3aXTeBajy U NPUMMEHNUTH IIPaBO MeCTa IJie ce CTBap Hamasu. To 6u, mpumepa
panau, 610 cTy4aj Kajia IpaBo MeCTa HajlaXKerha CTBApH 3aXTeBa PETUCTPAL]y
CTBApHOT IpaBa (HIIp. YINC Y perucTap 3afp>kaBama IIpaBa CBOjIHE Koje Off
MOMEHTa yTIMCa TIPOU3BOJIN JiejcTBa Tipema Tpehum mumuma).”* Tlo6opHuIm
inter partes iejcTBa, aK, CMAaTpajy #a ce y ofgHocy Ha Tpeha nuia, pagu 3a-
IITHTE HUXOBMX MHTEpeca, YBeK MOpa IpUMewuBarTu lex rei sitae.>

Hajsaz, nopie/bena cy Munybemba Jia /i ay TOMOHMja BO/be MOpa Jia Oyfe
U3PUYNTA WK je JOBOJ/bHA U pehyTHa ayToHOMMja. YnHM ce ja mpeosnabyje
CTAHOBMIIITE JIa Ay TOHOMYja BO/be MO>Ke OuTH u npehyTHa.

6) Res in transitu

I[TpucTanuiie ayToHOMUje BO/be MPE/IaXy CIOpasyMHN 1300p IpaBa n
3a CTHUIIaEbe U IPecTaHaK (OHOCHO IPEHOC) CTBAPHMX IIpaBa Ha CTBApyMMa y
npeBosy (res in transitu). VicTude ce fja je HOIyIITame CIIOpasyMHOT 1360pa
CTBapHOIPABHOT CTaTyTa Y OBOM C/Iy4ajy IIPBEHCTBEHO y MHTEPeCy CTpaHa-
Ka, ¢ 003MPOM fia Ce OBMM CTBapyMa paclonaXke y TPEHYTKY Kafia ce OHe Ha-
Jlla3e y TPAH3UTHOj Ap>KaBM (MeCTO Ha/laXKema CTBapu) ca KOjoM CTBap HeMa
[AOBO/bHO CHA)KHY B€3y MM YaK Ha OTBOPE€HOM MOPY Kaja yoHnLITe I HEMa
MecTa Hajaxera cTBapu.”” VIcTo Kao u Kofi mocmosa MehyHapomHor Tpro-
BaYKOI' IpOMETa, I/I360p Tpe6a OrpaHMYNTN Ha IIpaBO [p>KaB€ OTIIpEMaiba
CTBapy WM IIPABO Jp>KaBe OGPENMINTA, a IIPeMa MOjefTHIM ayTOpuMa Tpe-
6a Kao aJTepHATUBY JOATY U IIPABO MEPOJABHO 3a IPaBHY [10CA0 Ha OCHO-
By KOTa Ce CTM4e CTBAapHO MpaBo. V360p mpasa Moxe 6uty u mpehyran.”®

51 Vmopepu A. Flessner, Has. unanax, ctp. 26 u game, ctp. 38-39; H. Stoll, Has. geno, cTp.
170-171; D. Einsele, nas. unanax, ctp. 437 u gape; U. Drobnig, Has. unanak, ctp. 150-
151; 3a inter partes mejcrso Bupm H. G. Gottheimer, ,,Zum Eigentumsiibergang beim
Kauf beweglicher Sachen, RabelsZ, 6p. 18/1953, ctp. 356 u game; K. Kreuzer, Has. una-
Hax, cTp. 81-82.

52 Ymopemu H. Stoll, Has. geno, cTp. 170-171.

53 Taxo H. G. Gottheimer, Has. unanaxk, ctp. 356 u pame; K. Kreuzer, Has. unanak, ctp.
81-82.

54  3a mspuunty u npehytHy ce samaxe H. Stoll, nas. geno, ctp. 169-171, 175; A. Flessner,
Hase. ynanax, cTp. 38-39, R. H. Weber, nas. unanax, cTp. 528, a 3a MICK/bYYMBO U3PUUUTY
U. Drobnig, Has. unanaxk, ctp. 150-151; J. von Hein, Has. unanax, ctp. 117.

55 H. Stoll, Has. geno, ctp. 234, 236; C. Paffenholz, Has. geno, cTp. 155.
56  Bupm ibid.
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8) Bpcitie citisapHux tipasa u 06um ayiioHomuje 60mwe

IIpucranuie ayToHOMUje BO/be CMATPajy [ja OrpaHMYeHa ayTOHOMMja
BO/be CTpaHaka (y obe rope omycaHe CHUTyalyje) BaXKu KaKO 3a IIPaBoO
CBOjVHe TaKO U 3a CTBapHa Ipasa obe3bebherma Ha MOKpeTHUM CTBapyMa Koja
HacTajy Ha OCHOBY IIPaBHOT II0C/IA (3afp>kaBaibe IpaBa CBOjUHE, Py4HA 3a-
jora M pa3Hu o61MIy Ge3pXKaBMHCKMX 3a/I0KHIX IIpaBa Koja ce yroBapajy
Y TIPEKOTPaHNIHOM TPrOBAYKOM TIpoMeTy).”” VmaK, BaKHO je ykasaTu (INTo
HEepeTKO YMHe M caMe IIPUCTaNile ayTOHOMMje BO/be) fla KOJfi CTBApHUX
npaBa o6e3beherma Mo)ke HacTaTu MpoOIeM, aKO CTPaHKe 3a CTUIIAEkEe OBOT
npaBa u3abepy IpaBo Ap)KaBe OfpENMIITa KOje 3aXTeBa Ja Ce OBO IIPaBO
ynuie y jaBHM perucrap. JJa mu cTpaHKa Koja Tpeba Ja CTeKHe CTBAapHO
npaBo obe3behema Moxke Ia 3axTeBa [ja ce OHO yNMIIE y PETUCTAp Ap>KaBe
OfIpefMIITa, IIpe Hero IITO je CTBAp AOCIeNa Ha HeHY TePUTOPUjY, 3aBUCU
VICK/bY4YMBO OJf MeyHapOHOT IPMBATHOT IIpaBa OBe [p)KaBe, Tj. IbeHUX Ipa-
BIJIa O MOOMTHOM CyKOOy 3aKOHA 1 HeHOT CTaBa IpeMa ayTOHOMMUjI BOJbe,
TAaKoO Jja Ce CTpaHKe MOpajy yHampes, 06aBeCTUTI O Cafp>KMHM OBOT IIPABHOT

CI/ICTeMa.58

Ha xpajy, Takohe Ba/pa HarmacuTu fa Huje CIIOPHO Ja Ce CIIOpasyMHM
1360p MepOJAaBHOT CTBAPHOIIPABHOT CTaTyTa OJHOCK Ha YCIOBE 3a CTUIIabe
M IpecTaHaK CTBapHMX npasa. MehyTum, nmurame je, ga mu msbop mpasa
BaXM U 32 BUXOBY CafIpKUHY U JejcTBa. Kazja je ped o mpaBy cBojuHe Ha
IIOKPeTHO] CTBapy, OBO INTame He 1M3a3MBa IIOJIeMMKe, C 003MpOM fia Cy
CBOjMHCKOINIpaBHa OBjamihema ¥ HIUXOBA ,peanusannja“ y BeIUKOj Mepu
yjeHayeHa y pasnmu4uTiM IpaBHUM cucTemyuma. CTora, Kajia ce yTBpAy fia je
IPaBO CBOjMHE CTEYEHO IIpeMa CIOPa3yMHO 13abpaHOM MepOJaBHOM IIPaBY,
II0CTaje TOTOBO CBejefiHO Aa nu he ce cBOjMHCKONpaBHa oBamihema eHUTI
IpeMa OBOM CTaTyTy MM ITpeMa IIpaBy MecTa Ifie ce TIOKpeTHa CTBap y TOM
TPeHyTKy Hamasu. MebhyTum, kajia je ped o crBapHuM npaBuMa obesbehema,
nuTame No6uja Ha 3Hauajy, jep ce OOMMIM M BPCTe OBUX CTBAapHUX IIpa-
Ba pasnm4uuTo ypehyjy on ap>kaBe [0 Ap)kaBe M CBaka Ap)KaBa HACTOjU Ja
Yy OKBMpMMa CBOT IIPAaBHOT CHCTeMa O4YyBa CBOj numerus clausus cTBapHUX
npaBa o6e36ehema. IIpobrem, 3anpaBo, HacTaje Kafa gohe fo T3B. MpOCTOr
MOOWIHOT cyko6a 3aKOHa, Tj. Kajja ce IOKpPeTHa CTBAp Ha KO0joj je CTe4eHO
CTBapHO TpaBo obOe3bebherma mpemecTu M3 jemHe Ap>KaBe y APYTYy Ap>KaBy
(axTyemHu lex rei sitae) y K0joj ce IOCTaBM INTambe HETOBOT JejcTaBa. AKO
je aKTyenmHOM lex rei sitae HEIO3HATO CTPaHO CTBApHO IpaBo 0be3behema,
y TIpBU IUIAaH 130Mja NMUTambe NpM3HAbA IETOBMX JiejcTaBa Y OBOM IIpaB-

57  Vmopepu U. Drobnig, nas. unanaxk, ctp. 150; H. Stoll, nas. geno, ctp. 171 (Rn 285); A.
Flessner, Has. unanax, crp. 33-38.

58 Ha oBe npobreme HapounTo ykasyjy Anton Heini, IPRG Kommentar, Art. 104, Ziirich,
1993, crp. 831-832; K. Kreuzer, nas. unanaxk, cTp. 103.
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HOM HOpeTKy (MeToj, TpaHcro3uuuje u npunarohasama). V13 opux pasmora
Beh1Ha TIpucTanuIa ayToHOMMje BO/be CMAaTpa Ja CIIOpasyMHM 1360p Ipa-
Ba 32 IMTama Cafjp)KUHe U [lejcTaBa CTBAPHUX IpaBa obe3behemwa nma mano
cmucna (ma yak u Kaga 6m ce n3abpaso IpaBo Ap>kaBe OfpefuINTa Kao lex
futuri sitae Koje KacHMje IIOCTaje aKTYeHU CTAaTyT), jep Ce OHa TOTOBO YBeK
pelIaBajy y OKBUPY MaTepMjaTHOT IIpaBa aKTYeTHOT CTBAPHOIIPABHOT CTATy-
Ta (IpaBa Ap>KaBe y KOjoj ce CTBAap Hala3M y TPEHYTKY Kaja ce OBa IMNUTamba
HIOCTaB/bajy).

3. 3MIIII IlIBajuapcke

IIpBa HaumoHanmHa Kopudukanyuja MehyHapogHOr IpuBAaTHOT IpaBa
(mo HemaBHO M jegyHA) KOja je CTpaHKaMa JIOIMYCTIIA fla CHOPasyMHO Oupajy
MEpPOJABHO IPaBO 33 CTBAaPHOIIPaBHE OHOCE Ca €IEMEHTOM MHOCTPAHOCTH
jecte mBajijapckyu 3akoH o MehyHapogHOM npuBaTHOM IpaBy u3 1987. ropu-
He. Kao u ocrane kogudukanuje y ynopegHoMm npasy, u msajuapcky 3MIIIT
npensuba npumMeny lex rei sitde Kao OIIITe IPAaBMIO 3a CTBAapHA IIpaBa Ha
HoKpeTHUM cTBapuMa (wi. 100), Ka0 ¥ HEKONMMKO IMOCEOHUX KOMM3VMOHUX
npasuia,® ykmyuyjyhu u npasuna 3a pemasame MOGMTHOT Cykoba 3aKo-
Ha (wri. 102). Mnak, OHO IITO OBaj 3aKOH M3[iBaja Off OCTA/IUX jecTe [aBarbe
cnobopie cTpaHKaMa ja, mop oppeheHuM ycnoBuma, mszabepy MepomaBHU
cTBapHOIpaBHM cTaryT. [Ipema oxpen6u wi. 104 cr. 1 mBajiapckor 3MIIII,
»30 Clluyarbe U tpecitianax ciiéapHoi ipasa Ha HoKPewiHoj cilléapu ciipanke
Moy u3abpatiu Upaso gpiase 0gawiubara Unu Upaso gpiase ogpequuiina
unu Upaeso Koje je mepogasHo 3a UpasHu 10cao HA OCHOBY Koia ce ciliude Unu
lpectiiaje ciiiéapHo paso“. Y CT. 2 OBOT WIaHa U3PUYNTO Ce€ HABOAM A ,,U3-
6op apasa He mosxe ymuyamiu Ha wpeha nuya“. Kao mro ce Moxe BUAETH
HIB3jLIAPCKM 3aKOHOJaBal] je MpeBUe0 OTPaHMYEHY ayTOHOMMUjY BOJ/bE 3a
CTBapHOIIpaBHe OJHOCE ca €IeMeHTOM MHOCTPaHOCTM Koja MMa inter partes
IejCTBO.

V3 onpenbe un. 104 ct. 1 nmpoucTnde fia je copasymHu n3bop mpa-
Ba Moryh camo y curTyanujama y KojuMa ce HOKPETHUM CTBapyMa paclo-
Jayke TIPAaBHNUM IIOC/IOBJMA I TO TaKO fIa ce OHe 1M3Bo3e/yBo3e (oTmpeMajy/
HolpeMajy) 13 jeqHe y fpyTy Ap>kaBy. To 3Hauu jja ce oBa ofpefda IpuMemnyje
Ha CUTyaliijy KOjy CMO y OBOM DPajy HasBall ,pacIojarame IOKPEeTHUM

59  C. Paffenholz, nas. geno, ctp. 77. VInak, y mMTepaTypyu MMa MUIUBbEHA [a, AKO Ce YBeme
Kao je;MHCTBEHO NpaBuyIo y npasBo EY, ayroHoMuja Bo/be Tpeba fa 00yxBaTy 1 INTaba
caip)XMHe U JejcTaBa CTBapHMX IpaBa obesbehema (tako A. Flessner, Has. unauax,
cTp. 34).

60 Crsapu y Tpansuty (w1 101), cpencraBa npesosa (1. 107), 3afip)xaBare IpaBa CBOjIHE
Ha HOKPETHOj CTBapy HaMemeHOj 13B03y (wI. 103) m pobHe XapTuje Of BPeSHOCTH
(um. 106).
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CTBapuMa TocnoBuMa MelyHapogHor mpomera“, Kao u Ha res in transitu.5!
CrpaHKe Mory 6MpaTu IpaBO [p)KaBe Ofjalllbaiba, IPaBO ApXKaBe Ofpe-
AUIITA VWIX IPaBO MEPOAABHO 3a IMpaBHU I0cao. VI360p mpaBa Moxxe OUTH
uspnunt i npehyran. Ilpehyran n36op sHaum fja M3 OKOTHOCTM CiIydaja
MOpa jacHO Jla IpOU3NJIa3y fia Cy CTPAaHKe >KeJlele IpYMeHY ofpeleHor mpas-
HOT TIOpeTKa 3a CBOje CTBapHompaBHe oHoce.®? V3abpanu cTBapHOTpaBHMU
CTaTyT IpUMelbYyje Ce Ha CTUIIambe ¥ IPeCTaHaK CTBAPHOT IpaBa, JOK ce Ha
CafIpKUHY U Bplletbe (IejcTBa) IpUMemYje IpaBo Koje ce oapebyje Ha ocHo-
By 00jeKTVBHe TadyKe Be3uBama (Tj. IPaBO KOje je MEPOJABHO Y OJCYCTBY
ayToHOMUje Bobe — a To je lex rei sitae wmu lex loci destinationis).®®

ITpema oxpen6m wi. 104 ct. 2, cnopasyMHM 1300p MepOAaBHOL IIpaBa
Heryje ICK/bYYUBO inter partes M He MOXKe YTUIIATH Ha IpaBa Tpehux nmua.
3a mpaBa Tpehmx smua Baky IpaBo Koje je MEpOJAaBHO y OACYCTBY msbopa
(to moxxe 6utu lex rei sitae, anu u lex loci destinationis xapa je ped o res
in transitu), a IBajIAPCKM KOMEHTATOPU Ce CIaxy ja ce Tpeha mmia mory
jeTHaKO IO3MBATM KaKO Ha IIPAaBO KOje je MepofaBHO y OACYCTBY usbopa u
Tako ¥ Ha TPaBO Koje Cy cTpaHke usabpane.®* V jemnom menmy mrsajuapcke
UTepaType OrpaHM4YaBambe Ha infer partes IejCTBO HAMIIJIO je HA KPUTHUKE.
Hasopgu ce pma inter partes mejcTBO NOBOAM [O TOra Ja CTpPaHKE MOpajy ja
BOJle payyHa, He caMoO O IIpaBy Koje Ccy msabpane, Beh n o mpaBy koje 6u
6110 MepOIABHO Y OICYCTBY IMXOBOT 1300pa, Kao 1 Jla UCIYHe yC/IOBe 3a
CTHUIIalbe CTBAPHOT IIpaBa Koje 0BO mpaso npenBuba. To 3a mux npencraspa
momaTHO onrepeherme 1 cTBapa IPaBHY HECUTYPHOCT, jep OHE YeCTO He MOTY
yHampep, npesueTy fa u he ce yommre nojasutu Tpehe e, e ga i he
Ce OHO TIO3BATU Ha HEKO JIPYTO TIPaBO, a He Ha OHO Koje Cy oHe usabpare.®
IIpema ToMe, OBO CTAaHOBUILTE CMaTpa Jia je inter partes 1ejcTBO y CyIpOT-
HOCTH Ca MHTepecuMa CTpaHaKa.

[IIBajuapcky ayTopyu MCTUYY fAa ayTOHOMMja BO/be BaXKM 32 CBe
BpCTe CTBApHMX IIpaBa Ha INOKPETHUM CTBApUMa, /i fid je HheHa IpYMeHa
UIaK HajsHa4yajHMja KOJ CTUIIama U IIpecTaHKa IIpaBa CBOjIHE Ha IIOKpeT-
H/M CTBapyMa Koje Cy HaMeleHe MelyHapoOgHOM TProBaukoOM IIPOMETY
WIN ce Hajase y TpaH3uty.”' Kagma je ped o cTBapHONpaBHUM CpefCTBUMA
obesbebema, cTpanke Takohe Mory xopuctut MoryhHoct msbopa mpasa,
a/I MO>XKe HacTaTK Npo6JIeM [ja /I TaKBO CTBAPHO IIPAaBO MOXKe OUTHU Ipu-

61 Bumm Anton Heini, IPRG Kommentar, Art. 104, Zirich, 1993, ctp. 831; Pius Fisch,
Internationales Privatrecht — Basler Kommentar, Art. 104 IPRG, Basel, 2007, ctp. 718.

62 P Fisch, nas. geno, ctp. 719.

63  A. Heini, nas. geno, cTp. 831; P. Fisch, nas. geno, cTp. 718.
64 A. Heini, nas. geno, cTp. 832; P. Fisch, nas. geno, cTp. 721.
65 P Fisch, nas. geno, ctp. 720-722.

66  Ibid., ctp. 721.

67 A. Heini, nas. geno, ctp. 832; P. Fisch, nas. geno, ctp. 718.
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3HATO Y HOBOM MeCTY HaJla)kela CTBapy, IITO PeJOBHO 3aBNCH Off HErOBUX
MaTepyjaTHONPaBHUX Hpormca (numerus clausus nmpuHnmna) u Baxxehux me-
TOa TIPU3HAMA CTPAHUX CTBAPHMX TMpaBa (HIp. MeTofie TpaHcmosuiuje).5
Vnak, nctude ce fa, CBaKako, MMa CMUCTIA ja CTPAHKe 3a CBOje CTBApHO Ipa-
BO 06e36ehema n3abepy mpaBo Ap)KaBe OFPENUIITA, jep Y TOj ApXKaBU OHO
Tpeba fja IpousBeNie fiejcTBA U Jia, €BEHTYaIHO, Oy/e M3BPIIEHO (OCHM aKo
ce CTBap He TpeMecTH fjabe, y Heky Tpehy npxasy).®” Mebytum, seh cmo
BUJIE/N Jla ¥ Y OBOM C/Iyd4ajy MO)Ke HacTaT! IPoO/IeM, YKOIMKO IIPaBo ApiKa-
Be OfIpelMIITa 3axTeBa Jla Ce CTBApHO INpaBo obe3behemwa ymuiie y jaBHU
perucrap.

Kao jemHa o IIaBHMX IIPESHOCTM ayTOHOMMUje BO/be HAaBOAM Ce Ja
CTpaHKe MOTy M3abpaTy IIBAjIapCKO IIPaBO, YKOIMKO OHO CIAfia y jefHy
opi monybhennx omnuja (amp. IlIBajuapcka je y KOHKpeTHOM C/Tydajy [ipKaBa
yBO3a WIN U3BO3a), M Ja IPUTOM IIPOPOTUPAjy HAISKHOCT LIBAjLapCKOT
CyH#a 3a eBeHTyanHe cropose.”” Ha oBaj HaumH oHe 00e36ebyjy ma muxos
CIIOpasyMHU 1360p MepPOJJaBHOT CTBAPHOIIPABHOT CTaTyTa Oy/ie MyHOBaXKaH,
jep he mBajumapckn cyn cxopxo wi. 104 3MIIIT yBaxkutu u360p cTpaHaka.
Y cympoTHOM, aKo 6M 3a eBeHTya/lHe CIIOpOBe 61O HajjIe)kaH CTPaHU CY[,
HONMYIITEHOCT CIOpasyMHOr 136opa mpaBa 6u 3aBucuiIa ofi MehyHapomHor
IPMBATHOT IIpaBa Te [p)KaBe (KOje BEPOBATHO He [J03BO/baBa ayTOHOMMU)Y
BOJbE y CTBAPHOIPABHIM OJTHOCKMA Ca €JIEMEHTOM MHOCTPAHOCTH). 2

4. 3MIIII Xonanpuje

Ipyra, taxobe jemHa op peTkmux, kogudukaumja Koja mpepsuba
MoryhHOCT criopasyMHoOr u360pa CTBapHOIIPABHOT CTAaTyTa jecTe 3aKOH O
mebhynapopHoM mpuBarHOM mpaBy XomaHanmje n3 2011. rom/u-le.73 XomnaHp-
cku 3MIIIT Takobe nocTap/pa MpUMeHy IpaBa MeCTa Ha/laXkemha CTBapy Kao
OCHOBHO KOJIM3MOHO NPABUJIO 3a CTBApHA IIpaBa HA IOKPETHUM CTBap]/IMa,74

68 A. Heini, Has. geno, cTp. 832.

69 P Fisch, nas. geno, ctp. 720.

70  Vcro Taxo ibid., ctp. 720.

71  Ibid., ctp. 719, 720.

72  Ha mpo6neM [ONYLITEHOCTV ayTOHOMUje BO/be Y CTpaHOM MelyHapogHOM IIpyMBaTHOM
mpaBy yk3ayje n Hans Hansich, ,,Besitzlose Mobiliarsicherungsrechte im internationalen
Rechtsverkehr, insbesondere im Verhaltnis zwischen der Schweiz und der Bundesrepublik

Deutschland®, y: FS Rudolf Moser - Beitrige zum neuen IPR des Sachen-, Schuld- und
Gesellschaftrechts, Ziirich, 1987, ctp. 31.

73  Ilpesop 3axkoHa o MebyHapogHOM npuBaTHOM IpaBy XONaHANMje Ha eHITIECKM je3UK
ob6jaBpeH je y Yearbook of Private International Law, Volume 13/2011, cTp. 657-694
(texct cy npesemu npod. ap M. H. ten Wolde, gp J.G. Knot n mp N. A. Baarsma). IIpe-
BOJI OBOT' 3aKOHAa Ha HeMaykM je3VK objaBbeH je y RabelsZ, 6p. 78/2014, cTp. 615-665
(Tekcr je mpeBeo npod. mp Kurt Siehr).

74 Y. 127 ct. 1 3MIIII Xonaunuje.
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a/m Topey, Tora cafp>Kn ofpende Koje Mpeunsnpajy NpuMeHy OIIITET Ipa-
Bua (pemraBambe MOOWIHOT cykoba 3akoHa’”), oppende KOJC npexBubajy
OJICTYTTatba Off TPUMeHE OTIIITET PaBUIa (CPeCTBa IPeBo3a,’® CTBApH Y TIpe-
B03y’’ WTJL.), Kao U ofipeibe Koje JOMyIITajy CTpaHKaMa jia Tof ofpeheHnm
ycnoBuMa 13abepy MepofiaBHU CTBAPHOIIPABHYU CTATYT.

CropasyMH1 1360p MepofaBHOI IIpaBa 3a CTBapHa IIpaBa Ha IIO-
KpPeTHUM CTBapyuMa M3pu4UUTO je mpepsubeH y xomanpckom 3MIIII-y 3a
saJpKaBabe MpaBa CBOjUHE HA CTBApW KOja je HaMereHa u3B03y. > IIpema
y1. 128 ct. 1 3MIIII XonaHpauje, 3a CTBapHOINpPaBHA fEjCTBA 3aJprKaBamba
IIpaBa CBOjMHE MEPOJABHO je MPaBO p>KaBe y KOjoj Ce CTBAp Halas3M y BpeMe
ucnopyxe. Jnax, cTpaHke MOry, CXOfIHO CT. 2 OBOT 4/IaHa, 32 CTBAPHOIIPaBHA
TejcTBa 3a/ip>KaBarba IIpaBa CBOj/HE Ha IIOKPETHOj CTBapM KOja je HaMembeHa
M3BO3Yy M3abpaTu MpaBo [ip)KaBe OfpennIuTa (Ip>kaBe yB0o3a), IOfl YCIOBOM
la IpeMa TOM IIpaBy 3ajip>KaBame IIpaBa CBOjIHE He TyOu JejcTBa CBe JOK
KyTIOIIPOJIajHa IleHa He Oyzie y MOTIyHOCTH McIvtaheHa, Kao 1 fla CTBap 3auc-
Ta Oyzie yBe3eHa y [p)KaBy OfipeiuINTa (aKo CTBAap He JOCIe y IpXKaBy Ofpe-
AUIITa, ©360p MEPOJABHOT IIpaBa je HellyHoBaXKaH). [IpMIMKoM pefurosama
oBe ofipefibe XOTAH[CKM 3aKOHOAABal| je, KaKo ce VICTU4e, IPBEHCTBEHO
MIMao y BUAY XOJIaHJCKe M3BO3HUKe Koju 61, Kajja poby usBose y Hemauky,
MoI/IM Aa u3abepy 3a 3ajp)KaBarbe IpaBa CBOjIHE HEMAyKo IPaBO U THUMe
cebu 06e3befie MMpPY KOHIIENT 3afip)KaBaa IIpaBa CBOjIHE KOje II03Haje He-
MauKit IpaBHM MOPEAK,  TO je 3aJip>kaBarmbe IpaBa CBOjMHE Ca IPOM3BO-
mHOM KyaysynoM.”” OBaj 061K 3ajipyKaBarba IpaBa CBOjUHE IPOIIMPYje OBO
npaBo 1 Ha cTBapu (poby) Koje cy IpomnsBesieHe Off CTBapM Koje Cy IpeaMeT
yroBopa o Ipofaju, TaKo jia M360£)0M HEeMa4KoT IIPaBa XO/MaH/ICKY M3BO3HMU-
1 Mory 6Ty y 607b0j mosuuju.>’

Mako XOmaH[CKM 3aKOHOJABAl HYje M3PUYNTO IPENBUAEO KaKBa Jiej-
CTBa MMa CriopasyMHu usbop mpasa u3 wi. 128 3MIIII, y muteparypu ce

75 Y1 127 ct. 5 n wi. 130 3MIIII Xonanauje.
76 Y. 127 ct. 2 n 3 3MIIII Xonanpuje.
77  Yn. 133 3MIIII Xonanpuje.

78  XomaHACKM 3aKoHORaBal| mpenBuha 1 MoryhHOCT T3B. HOCpeTHOT M360pa MepOJaBHOT
IIpaBa 3a CTBapHa Ipasa, mpenBubhajyhn fa ce Ha cTUIIambe CTBAPHOT IIPaBa y HOjeAMHUM
cuTyanyjaMa IpuMembyje IpaBo Koje je MepPOlaBHO 3a IpaBHU II0CA0 3a KOjU CTpaHKe
MOTy CIOpasyMHO M3abpaTu MepomaBHO mpaBo. Yn. 129 3MIIII Xonauauje mpensuba
TakBy MoryhHOCT 3a mpaBo peteniuje, wi. 132 3MIIII 3a mpeHoc IpaBa CBOjUHE MyTeM
cessio vindicationis Ha yKpeJieHOj OCUIYpaHOj CTBapy (IIpuMemyje ce paBO MepPOaBHO
3a YTOBOp 0 ocurypamy) u wi. 133 3MIIII 3a cTBapu y TpaH3UTY.

79  Jeroen van der Weide, ,Party Autonomy in Dutch International Property Law®, y: Roel
Westrik, Jeroen van der Wiede (eds.), Party Autonomy in International Property Law,
Munich, 2011, cTp. 51-52.

80 Ibid. O ycraHOBU 3ajpcaBama HpaBa cBojuHe y Hemaukoj Bupy Bumre xopn Hansjorg
Weber, Jorg-Andreas Weber, Kreditsicherungsrecht, Miinchen, 2012, ctp. 151 u faspe, mo-
ce6HO 168-175.
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Mory Hahm MmIbema fa OBa ayTOHOMMja BO/be MMa inter partes AejcTBo,
a/mM Jja TO HUje MHOTO BUJ/BMBO, HOWITO he ce Ha JejcTBa M €BEHTYaTHO
U3BpIIIelbe OBOT CTBAPHOIIPABHOT CpefcTBa 0be3behera npuMemnBaTu mpa-
Bo apKaBe oppenminta.l! Bupamem mpaBa ipkaBe OIpeUIITA CTPAHKE 3a-
npaBo 61pajy mpaso Oynyher (cmemeher) mMecra Hamaxkewa cTBapu Koje he
ce IpUMEHBNBATI Ha CaAp>KUHY, ejCTBAa M M3BpILIeHe 3a[p)KaBama IpaBa
cBojute (y ToM Mecty he ce HajBepoBaTHMje ¥ BOAUTU CIOP ¥ TaMOLIBY
cyn he mpuMemuBaTn cBoje mpaBo Kao lex rei sitae). Vlmak, mpo6nem Moxe
HACTaTy, ako IIPaBo JIp)KaBe OfIpefVIITa 3aXTeBa Jja ce 3afip)kaBame IpaBa
CBOjUHE yIUIIE y perucrap.

5. 3aysumame COIICTBEHOT CTaBa O AayTOHOMMjU BO/b€ CTPaHaKa
3a CTBapHa IIpaBa Ha NOKPeTHUM CTBapuMa

JInckycuja o ayTOHOMMjM BOJb€ Y CTBApPHOIPAaBHMM OJHOCHMMA ca
€IEMEHTOM MHOCTPAHOCTM 3allo¥eTa je Ipe BUIIe [elleHUja M MOXE ce
pehm fja Tek y HOBUje BpeMe IIOCTaje 3a0KpPY)XXeHM KOHIIENT KOju O6u Mo-
rao 6uty ommrenpuxsaheH Kako y IUTepaTypy Tako M y Kogudukanmjama
nocsehennM MehyHapogHOM nmpuBaTHOM npaBy. Vmak, YMHM ce [a jour yBeK
HIje JIOII/IO BpeMe 3a TaKaB KOPaK (4ak HU 3a KOMyHUTApHO MehyHapomHO
IPUBATHO IIPaBo).

Kop pacmonarama IMOKpeTHMM CTBapyMa IOCTOBMMa MebhyHapopHor
npomera (YKpydyjyhm un pacronarame ca res in transitu) saucra musbuja y
IpBYU IUIaH MHTEPeC CTpaHaKa OFHOCHO CTHUIIaol[a CTBAPHOI IIpaBa ja ca
curyproirhy 3Ha Kajia 1 IIpeMa KOM IIpaBy Cy VCIYEEHU YCIIOBY 3a CTUIIAMbe
CTBApHOT IIpaBa Ha IOKPETHOj CTBApy Koja ,IyTyje“ U3 Ap>KaBe y Ap>KaBy.
CriopasyMH1 n360p CTBapHOIPABHOT CTaTyTa (IpaBa ApXkaBe OTIpeMama/
OflallIV/balba, TIpaBa Ap>KaBe OfpeAVIITA WIN IpaBa MEPOJABHOT 3a IIpaB-
HI 1I0cao) omoryhaBa cTpaHkama fa pedeKTHO ypene CBOjy TPaHCAKIW]y,
npenyIpese npobaeM MOOMIHOT CyKoOa 3aKOHA 1 YHECY IPaBHY CUTYPHOCT
y cBoj opHoc. C apyre cTpaHe, YMHM Ce Ja Cy MHTEPeCH 3aLITUTE IIPABHOT
IpoMeTa IIOMao ,IpelemheHn’, ako ce UMa Y BUAY [ja Cce IpaBa 0OMIHMX
(Heobe36ehennx) moBepmaana kao Tpehux nuia 3ancra He OJHOCE Ha KOH-
KPeTHY CTBap Hero Ha LIeJIOKYIIHY MIMOBMHY HY>KHVKA KOjOM OH y IIPMHIINILY,
CXOJJHO IpaBWIMMa OMIO KOT HAlMOHATHOT MaTepUjaTHOT CTBAPHOT IIpaBa,
MoxKe c1obofHO pacnonarat. MehyTum, nako ce moHeKaj IpeyBenMdyaBa
3Ha4aj uMHTepeca Tpehux nuila, He MOXKe ce 3aHEMApUTU UMIbEHNIA f1a Ce
BbJMa Mopa y ofpehenuM cutyanujama satu npuMapHu 3Ha4aj. Takobe, kaga
UM ce NPUAOJA VHTepeC odyBama MelyHapoaHe XapMOHMje OmTyunBama 1
OIIpaBJJaHMX OYeKMBama CTPaHaKa, ocTaje Maao Hage (urro hemo Bumetn y

81 J.van der Weide, Has. unanax, ctp. 56.
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HapeJHMM IOROfie/blIMA) [Ia Ay TOHOMUja BO/bE 3aUCTa MOXe CIPeYnTH Ha-
CTaHaK MOOMTHOT CyK0Oa 3aKOHA 11 OCTBAPUTY MHTEpece CTpaHaKa.

a) 3awiniuitia unitlepeca wpehux 1uya u ayimioHOMuUja 60/me

IIpucranuiie ayToHOMMje BO/bE C IIPAaBOM UCTUYY Ja Ce, IIOHEKaJ, 3a-
IITUTY MHTepeca Tpehux nmmua faje MpeBeMMKy 3HaYaj Y CTBAPHOIPAaBHUM
OJHOCVMa Ca CTPaHUM €JIEMEHTOM KOjU 32 IIPEAMET MIMajy IIOKPETHE CTBapH.
MebyTtum, ynmennua je ga OHM IIOCTOje U Ia MOTY UTPATU BaXXKHY YJIOTY, Tj.
Jia TOCTOje CUTYyaluje Y KOjUMa cé OBMM MHTEPeCMMa MOPa JaTy IPEIHOCT.

Hajmpe, kap rop ce pacnonaxe Tyhum cTBapuma, ayTOHOMIjOM BOJbEe
cTpaHaka (HeoBnamheHOr mpofaBIa ¥ KyIIia) MOI/Ia 01 ce MCXOAUTY IIpK-
M€Ha CTBapHOIPaBHOI CTAaTyTa KOju je cafip)ky IOBO/bHMja IIpaBMUIa 3a
CTHIjabe CBOjuHe off HeBnacHMKa. OBaj M3060p He caMo fia HuUje BU/BUB 32
OPUTVMHATHOT BIaCHMKA CTBapy (KOjU je Y OHOCY Ha HeoB/IalheHor IpoiaB-
na 1 Kynua tpehe nmmiie), Beh ra Mo>ke CTaBUTY Y HEITOBO/bHY I TTOJIOXKaj HETO
o TO npesBuba lex rei sitae, HApPOYNTO aKO Ce MMa y BUJY Ja MHOTa HAI[MO-
Ha/THa TpaBa npeasubajy ga ce caBecHOCT cTuiaona (Kymija) IpeTnocTaB/ba
JIOK ce cynpoTHo He gokaxe.” [Topen Tora, MoryhHoCT n36opa MepoaBHOr
CTBapHOIIPABHOT CTaTyTa KOjU CafpXKu IOBO/bHMjA IIPABMIA MOXKE Y OBUM
CHUTyalujaMa IpefCTaB/baTy MHAUIN]Y [ja je Kymal, 610 HecaBecTaH, IITO
130CTaje KOJ NpyMeHe 00jeKTMBHOT KOM3MOHOT IpaBua (lex rei sitae) koje
IITUTU ¥ MHTepece CaBeCHOr KyImua Kao Tpeher /mia (on mpexcraspa Tpehe
JMIe y OFHOCY Ha HeoBmalTheHor pojaBLia M BIACHUKA CTBApH).

[Topen Tora, mpeMa HallleM MUIUBEHY, 3alITUTa MHTepeca Tpehmx
JMIA He TTOJpa3yMeBa CTaB/baibe Y IPBU IVIaH MHTepece Heobe3beheHnx mo-
BepiIalla Koji CBOja IpaBa OCTBApyjy IpeMa HpaBWIMMa CTEYajHOT ¥ U3-
BPIIHOT IIOCTYIKA. Y OJHOCY Ha IMX Ce U He IOCTaB/ba IIUTambe Ja /U je U
IpeMa KOM HAIMIOHA/IHOM IIPaBy AY>KHUK (Haj YMjoM MMOBMHOM je OTBO-
PeH CTe4ajHM VUM MOKPETHYT M3BPIIHM MOCTYIAK) CTEKA0 CTBAPHO IPaBO
Ha HEeKOj IIOKPETHO] CTBApM KOja YMHY CACTaBHU €0 IeroBe MMOBUHE, HUTU
OHM MOry (Tj. HUTM Cy MOIVIM) Ha TO YTHLATK. Y NpBU IUIAaH Tpeba CTaBU-
TY MHTepece OHMX Tpehux jmija Koja MCTUYy fia MMajy HeKO CTBapHO IIPaBO
Ha cTBapu. To Mory 6mTy nmija Koja cMarpajy Aa Cy BJIACHUIY CTBAapy, Kao
IITO je TO y TOpe MOMEeHYTOj CUTyallMjy HeoBlaltheHor pacnonarama Tyhom
cTBapy (cTHLabe Off HeB/IACHMKA) TJie Ce, 3aBMCHO Off aClleKTa 0CMaTpama,
¥l CaBeCHM KyIIall ¥ OPUTVMHAIHM BJIaCHNUK CTBAapM jaB/bajy Kao Tpeha muia.
Takobe, ako mpogasal] ABa ImyTa Ipofia ICTY HOKPETHY CTBap pasanMduTIM
KyIIIVIMa, OHM Ce jaB/bajy Kao Tpeha /mia koja mpereHAayjy Ha cTBap (Ipy-
ru Kymar je Tpehe nmiue y ofHOCY Ha IpofaBIia M IpBOTI KYIIda OZHOCHO

82  Cmmuno u C. Paffenholz, nas. geno, ctp. 168.
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npBYU Kymnail je Tpehe /uije y ofHOCY Ha IIpojaBLia M IPYTOT KYIIia). Y OBOj
KOHCTA/IAIMj}i YMIbeHNIIA He OM MMao eJleMeHTapHe JIOTHUKE Jid CIIOpas3yM-
HI 1360p CTBaPHOIIPABHOT CTATYTa KOjU Cy YYMHWIN NIPOJABAL] U IIPBU KY-
mai; o6aBesyje 1 Apyror Kymia kao Tpehe mmuie. Ako 6u ce To momycTuo,
036M/bHO 6 ce HapyuIM/Ia IIpaBHA CUTYPHOCT IpaBHOT npoMeta. Hajsan, u
3aJI0KHY OTHOCHO 06e36eheHn moBepuim npescrasbajy Tpeha mima o umjoj
ce 3allTUTH CBAaKaKO MOpa BOJUTH padyHa.

Vmajyhu oBo y Bujy, 4nHY ce ia MMa IOTIIYHOT OIpaB/jama jja IpyMe-
Ha lex rei sitae 1 fjajbe IpefiCTaB/ba IPYMapPHO KOMM3MOHO IIPaBIU/IO 3a CTBAp-
Ha IIpaBa Ha IIOKPETHMM CTBapyuMa. AKO 61 ce JOIyCTIIa, Ay TOHOMMjA BOJbe
CTpaHaka 6u Mopasa fia uMa inter partes IejcTBO, jep joj je OHO MMaHEHTHO
- ped je cnopasyMy CTpaHaKa O MEPOJIABHOM IIpaBy KOju HY>KHO BaXku inter
partes, jep je y nutamy criopasyMm (yrosop). CTpaHka, Koja Ha OCHOBY IIpaBa
13a6paHOT OBVMM CIIOPAa3yMOM CMATpa Jia je CTeK/Ia CTBapHO IIPaBo Ha CTBa-
pu, MOXe TO 6e3 MKaKBe CyMmbe Jja MCTUYe IpeMa cBuUM TpehuMm mmmyma.
Anu, cam criopasyM o usbopy npasa He MOXe fia ob6aBesyje Tpeha nuia, Beh
OHa 3AIUTUTY CBOjUX IIPaBa 3aCHNUBAjy HA OCHOBY IIPAaBHOT IIOpeTKa KOji je
MepojaBaH 32 Ta BbIUX0BA IIPaBa.

6) Mehynapogna xapmoHuja ognyuusarba u oipasganu uxitiepecu
cilipanaka - ,Mana Haga“ 3a cipeuasarbe MOOUNHOT CyK06a 3aKOHA

YuHu ce fa y OBOM TPEHYTKY apTyMeHTH y IIPUJIOT ay TOHOMIje BOJbE ¥
IPWINYHOj Mepy TyOe Ha 3Ha4ajy Kaja ce pasMOTPU MHTEPeC 3a OCTBAPEHeM
MehyHapoznHe XapMOHUje OfTy4nBama ¥ IPVHIMI ONPABAAHNX OYEKUBaba
CTpaHaka Koju je ca m1Me YCKo moBesaH. [Iputom, mehynapoany xapmonmnjy
OJUTy4MBama y OBOM C/Iyd4ajy He Tpeba IIOCMATpaTy Kao alCTPaKTHM Hpe-
anm koMe ce (momyiue, HepeTKO) mpuberasa jja OM ce TEOPUjCKYU yTeMerbua
HojefyuHa craHoBMINTa (Ia YakK ¥ HOjefuHM MHCTUTYTU Y MebyHapomHoM
IpUBAaTHOM IIpaBy — Ha IpuMep, renvoi), Beh je Tpeba mocMaTpary mpakTud-
HO, KaKO 13 yI/Ia Jp>KaBe KOja ZOMYIITa ayTOHOMUjy BOJbe, TaKO U M3 YITIa
caMIX CTpaHaKa Koje KOPUCTe OBO Cy0jeKTUBHO OBJalIheme.

Hawuwme, ako 6u ce y mehynapogHom npuBatHoM mpaBy Cpbuje gomy-
CTM/IAa MOTYRHOCT fla CTpaHKe CIIOpasyMHO u3abepy MepojaBHM CTBapHO-
IIpaBHY CTATyT 3a CTUIIAKe CTBAPHOT IIpaBa Ha IIOKPETHOj CTBapH, MOXe ce
IOCTaBUTM NNTame Ja 1u he oBaj n360p OUTY JONYLITEH U IIyHOBAaXKAH Y
CTPaHOj APXKaBM y KOjy je IOKpeTHa CTBAp Aocrena (fp)KaBa OfpeluInTa)
U IJie ce IIOBOJIOM OB€ CTBAapy BOAM CTBapHOIIPaBHU cIIOp? AKO ce MMajy y
BUJy KONM3JOHA pelllerha Y CTpaHUM MehyHapomHNM NPMBAaTHUM IIpaBMMa,
JIAKO je YOIUTHU [ja ayTOHOMUja BOJ/bE y OBOj MAaTEPUju Yy NPUHLIMITY HUje [O-
nymrTeHa. Bumenn cMo fla cy BeomMa peTKM IpaBHM nopeuy y EBponnm 4uja
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KO/IM3MOHA IpaBIIa HOIYIITajy COPAa3yMHMU 1300 IpaBa, Tj. TO YMHE CaMO
IIIBajiapcka v XonmaHAuja y OTpaHNYEHOM OOMMY ca inter partes JiejCTBOM.
360r Tora he oAroBop Ha HOCTaB/BEHO NMUTAE YECTO OUTM HEraTMBAH, Tj.
CIIOpa3yMHM U300p MepOfjaBHOT CTBApHOIIPABHOT CTaTyTa (KOje Oy fomy1-
TaJI0 CPICKO IIPaBoO) He OM ce yBaXMO IpeJ CTPAHUM CYHOM, jep HeroBo
MehyHaponHO mpyBaTHO NpaBo (HajBepoBaTHIje) He MOMYILITA ayTOHOMMU)Y
BO/be KOJj CTBAPHNX IpaBa Ca €IeMEHTOM MHOCTPAHOCTM — CTPAaHU CyZ Ou
THomao o npasmnia lex rei sitae. To 3Ha4M Ja ce cTpaHKe He MOTY IIOY3/IaTu
y To ma he cBojum msbopom mepopaBHOr mpasa nzbehu nmpobmem mMobm-
HOT cykoba 3akoHa. C fipyre cTpaHe, MOIIO 61 ce, 6apeM Ha IpPBU IMOITIEN,
pehu ma crpanke Hehe 6utu y npo6nemy, ako u3abpaHu CTaTyT y KOHKpeT-
HOM C/Iy4ajy KOMHIUAMPA ca lex rei sitae, Tj. ca IpaBOM JIp>KaBe OffpefMINTA.
MebyTum, u Ty Mory HacTatu mpobiemn, jep he cyn ap>kaBe ofpeuiiTa, ¢
0031poM fla He yBa)kaBa CIIOpasyMHM M30Op IpaBa, IPUMEHUTHU COICTBe-
Ha IpaBMla O pellaBalby MOOWIHOr CyKoOa 3aKOHA KOja MOTY yKa3aTu He
IPUMEHY paHUjeT WM aKTYelHOT lex rei sitde VI 4aK Hajaraty CyKILIeCUB-
Hy TpuMeHy o0a lex rei sitae, TAKO la CTpaHKe HU Tafja HUCY y IYHO 00/bOj
HO3UILMjY HUTU MOry m3behy HakHagHO pelraBame MOOIMHOr Cykoba 3a-
KOHa. VI3 Tor pasjiora ce HOTIIYHO ONpPaBIAHO Yy JUTEPATypu UCTUYE Ha
yBobeme cropasyMHOr msbopa CTBapHOIPABHOI CTaTyTa y jefjaH MpaBHM
cucreM, Koju je y BehuHm npaBHux cucrema y EBpomy u cBery Hepmorrylu-
TeH, HapylaBa Me)yHapoiHy XapMOHMjy OI/TydMBarma U CTBapa IPMUBIUJ 3a
CTpaHKe fla Ce MOTy IOY3/laTy y KO/M3MOHA IIPaBI/Ia TOT IPaBHOT CUCTEMa,
He ysumajyhu y 06sup mpaso apase y kojoj ce cTBap Hamasu.®® Vimajyhu y
BUJY Jia Ce ,,OIICTaHaK" CIIOPasyMHO M3abpaHOr MepPOJABHOT CTBAPHOIIPAB-
HOT CTaTyTa JJOBOAM y NUTalbe YUM CTBap ,npebhe” rpanuiy, moxe ce pehn
Ia ce Ha oBaj HauuH Bpehajy ompapaaHa oyekyBamwa cTpaHaka.”  Jmak, Kao
KOHTPaapryMeHT MOITIO 6M ce HaBeCTH Jla CTPAHKe MOTY, y3 U300p MepofaB-
HOT IIpaBa, fia 13abepy U HAJIeKHOCT CyAa KOji OMyIITa ay TOHOMU)Y BOJbE
¥ Tako o6es0efie IyHOBaKHOCT CBOT CIIOPAa3yMHOT 1360pa CTBAPHOIIPABHOT
craryta. OBa MoryhHocT 6u Morna QyHKIMOHMCATH, YKOMUKO OU [ApKaBa
IIPOPOTMpaHOT cyAa (Koja ZOIYIITAa ay TOHOMU]Y BOJ/be) MCTOBPEMEHO 61Ia 1
IpXKaBa OfpeNNIITa Ylije Cy IIPaBO CTpaHKe 13adpare.

8) Iocebno o citieaprum tipasuma obesbeherva

BakxHO je jouI jeHOM HAaIOMEHYTM Ja CIIOpasyMHU u3bop CTBap-
HOIIPAaBHOI' CTaTyTa 3a CTHIjalbe CTBAPHUX IIpaBa obe3behema Moxe 6mutn
npo6nemarnyaH. Yak u ako m3abepy IpaBo fp)aBe opemumra (IITO je

83  Buperu npe cBux K. Kreuzer, nas. unanax, ctp. 76-81.
84 Ibid., ctp. 77.
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4eCTO HAjJIoTMYHUju 1360p), CTpaHKe He MOry 6utu curypHe ga nu he oo
npaso (lex situs futuris) yBaXuTu mpaBHe pafitbe KOje Cy OHe Ipefysene 3a
Kpenpame CTBapHOT IpaBa obesbebhera HOK ce MOKpeTHa CTBAp Ha/lasmma y
ApKaBM OfaIlN/barba. A YKOIMKO Ce 32 ITYHOBAYXHO CTUIIamhe CTBAPHOT IIpa-
Ba 06e36ebhera Tpaxxy ymmc y perucrap fpxkaBe OIpeAVIITa, CIIOPHO je Aa
7 je oBaj ymuc Moryh mpe Hero IITO CTBap AOCIe Ha TEPUTOPUjy ApKaBe
ofipenuTa (Ipe HEero IITO Ce YOIIIITe UCITyHe YC/IOBY 3a IPUMEHY IIpaBa OBe
IpXKaBe — YCIIOB je Jia ce CTBap Ha/las) Ha HeHOj TEPUTOPMjI), I1a YaK U aKO
CTBap JocIe IpobIeM MOXKe HAaCTaTy y IIOITIefly POKOBa 3a YIIUC KOji Cy pe-
moBHO Kpatki.>® IIpema ToMe, Ipo6em KBamubuKOBaHOT MOGMIHOT CyKo6a
3aKOHa Ce HUKAaKO He MO)e ca curypHouhy ns6ehu, ocum ako MehynaponHo
IPMBATHO NIPaBO Jp>KaBe OfpEeNMINTa Takohe HONyIITa ayTOHOMUjY BOJbE Y
0BOj MaTepPUjIL.

Kapa je peu o jegHOCTaBHOM MOOMIHOM CYKOOy 3aKoHa Koju paba mpo-
671eM IIpr3Haba HEIIO3HATHX CTPAHMX CTBAPHMX IIpaBa 00e3behera, Konmmano-
HOIIpaBHA ayTOHOMUja BO/be TIOCTaje OecIpefiMeTHa, C 0031POM fia IpM3Habe
CTpaHOT CTBAPHOT ITpaBa obesbelera mpescTap/ba MaTepyjaTHOIPABHY IPO-
671eM KOju ce pelllaBa y OKBUpa aKTYeTHOT CTBAPHOIIPABHOT CTATyTa.

1) 3akmwyuna oyeHa

Vmajyhu y BUAY IPETXOZHO pedeHO, MOXKeMO 3aK/bY4UTH A ayTOHO-
MIja BO/be y MaTepyjyi CTBAPHOIPABHNUX OJHOCA Ca €eMEHTOM MHOCTpa-
HOCTH jOII YBEK He IpeJiCTaB/ba KOMM3MOHO pellielhe Koje y CBAKOM CIIydajy
HOTOJyje CTpaHKaMa, a [la UICTOBPEMEHO Huje IpeTma 3a MHTepece Tpehux
NNIA, HUTY MOXKe IpeAcTaB/baTy rapaHiujy ga he mpobmemMu MoOMIHMX
cykoba 3akoHa 6uTm mpepgymnpebenn. I/maBHu pasnor 3a oBakaB CTaB jecTe
IeHa BeoMa c1aba npuxsaheHOCT y ynopegHOM MehyHapogHOM IpyBaTHOM
IpaBy.

MebyTum, Muiberma cMO a 61 ce OrpaHIYeHOj ay TOHOMMjY BOJbE Ca
inter partes IejcTBOM MOTAO JJaT! IIPOCTOP KOJ] CTHUIIAalba U IpecTaHKa CTBap-
HIX IIpaBa Ha CTBAapUMa y TPAH3UTY, C 003MPOM J1a je MeCTO Ha/layKerha OBUX
CTBapM 4eCTO CIy4YajHO M 6e3 3Hayaja, a MICTOBPEMEHO IIOCTOjU Majyl IIPO-
CTOp 3a eBEHTYa/IHO M3UrpaBame MHTepeca Tpehux mua. C gpyre crpase,
CMaTpaMo fla ayTOHOMUjU BOJ/be HMKAKO He Ou Tpebajo maTy Impe IMojbe
IpUMeHe M JejcTBa Hero wTo je To mpepsubeHo y mBajuapkom 3MITIL.
Yjenno, To 61, IpeMa HallleM MUILIUbEHY, O1/Ia TOpba IPAHNUIIA Y OBOM Tpe-
HYTKY, jep cMarpamo ja mBajuapcku 3MIIII Hynu usbanaHcupaHo pelieme,
aKo ce y yrnopefie IpeJHOCTM ¥ MaHe OrpaHIYeHe ayTOHOMMje BO/be Y OBOM
IIPaBHOM IIOPETKY.

85 Taxo ibid., cTp. 103.
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IV Hanpr 3MIIII

1. YBog

Yunu ce fa je HAIll CTaB O Ay TOHOMUjY BO/bE€ Ha HEKM HaYMH IOIIA0 [0
u3paXkaja y KOMM3MOHMM IIPaBM/IMMA 3a CTBAPHA IIPaBa Ha MIOKPETHUM CTBa-
puMa xoja ce Hamase y Harpry nosor 3MIIII Cp6uje.®® Kao mro cmo Beh
Ha caMoM moueTKy Haseny, Haupr 3MIIII cagpxu npaBuio o ayToHOMUjK
BO/be 32 CTBApHA IpaBa Ha CTBApMMa y IIpeBO3y (res in transitu) Koje pasma-
TPaMoO y OBOM Ofie/bKYy. VImak, ja 6u ce cTek/Ia KaKBa-TaKBa CIMKa O KOMU3M-
OHOIIPAaBHOM PEXMMY CTBapHMX IIpaBa Ha IMOKPETHMUM CTBapuma y Haupry
Hosor 3MIIII u pasymeo momaniaj mpaBuaa O ayTOHOMUjU BOJbe, ITOTPEOHO
je OCBpPHYTU Ce, Ha KPaTKO, ¥ Ha OIIIITa KOJIM3MOHA IIPaB1/Ia 32 CTBApPHA IIpa-
Ba Ha IIOKPETHUM CTBapMMa U3 OBOT HallpTa.

Axo ce ynopegu ca Baxehum 3PC3, Haupt 3MIIII nonocu Benmke
TIpOMeHe y TIOT/IeTy KOMM3MOHUX HOPMU 3a CTBapHa mpasa.®’ Jemna op Haj-
3HAYajHMX IIPOMEHA jecTe OfjBOjeHO KOMM3MOHOIPAaBHO ypeheme cTBapHMX
IIpaBa Ha HENIOKPETHUM CTBapyMa Off CTBApHMX IIpaBa Ha IOKPETHUM CTBa-
puma. Konusnona npasusia 3a cTBapHa IpaBa Ha MOKPETHUM CTBAapyUMa, Koja
MOYKeMO O3HAUUTH OIILUTHUM, Hanase ce y Wi. 128 u 129 Hanpra 3MIIIL. Ilpe-
Ma 4. 128 cT. 1, 3a cTULIamke U MpPeCTaHAK CTBAPHOI IIpaBa Ha IOKPETHO]
CTBapy MepPOJJaBHO je IPaBO Jp>KaBe Yy KO0jOj ce CTBap Hajasu y TPEHYTKy
OCTBapema MOCehe YNIHLEHNIIE Ha KOjOj Ce 3aCHMBA CTULAIbE UM IIPecTa-
HaK CTBapHOT IIpaBa — IpUMeYje ce, faKIe, akTyelnHu (HOBY, HOCTenmbin) lex
rei sitae. Onpen6a cTaBa 2 OBOT WIaHA CafAp>KM CIELVjaTHy CYICTaHIMjaTHY
HOPMY KOja MMa KapakTep ,IIOMOhHOIr“ mpaBmWiIa y TyMauewy MepOJaBHOT
npasa ofipebenor craBom 1. OBMM IIpaBM/IOM je IOCTaB/beHa QUKIUja Aa
ce YMibeHMIle UV pajiibe HEIIOXONHE 3a CTUIIakbe MM IIPeCTaHaK CTBAPHOTL
IpaBa, Koje Cy HacTyIusIe oK Ce CTBap Hajasula y jefHOj Sp>KaBHU, CMaTpajy
OCTBAapeHMM U Y ApKaBU y KOjOj je HaCTyIM/Ia MOCeNha YMbeHNIa Ha KO0jOj
ce 3aCHMBA CTUIIAe WM IIPpeCTaHaK CTBapHOr Ipasa. Ha oBaj HaumH cy wia-
HOM 128 ycrocTap/beHa jacHa IpaBWIa 3a pelllaBambe KBaau(uKOBaHOT MO-
6uHor cyko6a 3akona.®® C npyre crpane, onpen6e wi. 129 Harpra 3MITII

86  TexcT KoHauHe Bep3uje Harpra 3akoHa o MehyHapomHOM IIpMBAaTHOM IIpaBy MOXe ce
Hahu Ha Be6cajTy Munucrapcrsa npaspge Pery6nuke Cpbuje (Bum. http://www.mpravde.
gov.rs/sekcija/53/radne-verzije-propisa.php, 1.9.2014).

87 Maxo je y OCHOBM je 3a[jp)KaH MCTM KONMM3MOHONPaBHM NpUHIMI Kao u y 3PC3 - mpu-
MeHa ITpaBa MecTa Hajaxemwa ctapy, Haipr 3MIIIT nocsehyje cTBapHOIpaBHUM OffHO-
CMMa ca eleMEeHTOM VIHOCTPAHOCTH YKYNHO 11 umaHoBa (1. 123-134).

88  [leta/pHuje 0 KBaMMGUKOBAHOM MOOMITHOM CYKOOY 3aKOHa I TyMadery wi. 128 HarpTra
3MIIII Bupn CraBko Hopbesuh, ,Pemabame kBamduKoBaHOT MOOWIHOT CyKobOa 3a-
KOHa Y CTBapHOIIPaBHUM OJJHOCVIMA Ca elleMeTHOM MHOCTpaHOCTH , ITpaso u dipuspega,
6p. 7-9/2013, ctp. 417 u masme.
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ypebyjy npuMeHy MeTone TpaHCIo3unMje Kaja IIOKpeTHA CTBAp Ha KOjoj je
Yy MHOCTPAHCTBY ITYHOBA)XHO CTEYEHO CTBAPHO IIPaBO JOCIE HA TEPUTOPUjY
Penry6rmuke Cpbuje. Y TOM cy4ajy CTpaHO CTBapHO IIPaBO MOXKe OUTH IIpu-
3Hato y Penmy6omuum Cp6buju, ykonuko npaso Peny6muke Cpbuje ypebyje
00MMK CTBApHOT IIpaBa Koje IO Cafip)KVMHNU ¥ JIejCTBMMA ofroBapa (Tj. Koje
je eKBMBAJIEHTHO) CTPAHOM CTBAapHOM mpaBy (wi. 129 ct. 1). IIpusHame ce
BpIIM TAKO IITO C€ CTPAHO CTBAPHO IIPaBO IIPeTBapa y eKBUBAJICHTHO JoMahe
CTBApHO IIPaBO, IIa Ce Ha IETOBY CAfIpXKUHY U JIejCTBA IpPUMEYje CPICKO
npaBo (wi. 129 ct. 2). Onpenbe un. 129 ct. 3 n 4 cagpke moceb6Ha mpaBuIa o
TPAHCIIO3ULVj) CTPAHUX CTBApHUX IpaBa obesbebhema y nomahe perucrpo-
BAHO 3a/I0)KHO ITpaBa Ha IOKPETHOj CTBapy KojuMa ce ypebhyjy mejcra ynuca
y peructap 3anore.>’

Kao mto ce Mmoxxe Bupety, ogpenbde wi. 128 u 129 Haupra 3MIIII capn-
p>Ke jacHa IIpaBM/Ia O pellaBamby MOOVMITHOT CyKoba 3aKOHa KOja, y IPUINYHO]
Mepu, yMamwyjy noTpeby 3a yBohemeM OfHOCHO KopuilhemeM ayTOHOMUje
Bo/be. OBO ce Hapoumto Moxe pehu 3a oppen6by wi. 128 cr. 2. Hampra
3MIIII xoja npensuba fja ce uMIbeHUIle HEIIOXOAHE 3a CTULAbe VN IIpe-
CTaHaK CTBApPHOT IpaBa Koje Cy HaCTYIMIe IOK Ce CTBAp Hajaswuia y jeJHOj
Ip>KaBuU (paHMjU CTBAPHOIIPABHM CTATYT) CMATPajy OCTBAPEHUM I Y AP>KaBI
Y K0jOj je HacTynua Iocneba YNbEeHNIIA Ha KOjOj Ce 3aCHMBA CTULAIE VN
IpecTaHaK CTBAPHOI IpaBa (aKTYelTHM CTBApHOIPAaBHU CTATYT). To 3Haunm
7la ce Ha CBe YNMIbeHMIIIe OTHOCHO YCJIOBe 3a CTUIIae WM IpecTaHaK CTBap-
HOT IpaBa (6e3 063mupa Ine Cy ce JOrofmie) mpuMermyje akTyenHn (HOBM)
CTBAapHOIPaBHM CTAaTyT. AKO ce MMa y BUAy fia CTpaHKe y MehyHapomHOoM
TProBavyKoOM IIPOMETY JKejle Ia OCUTYPajy Aa CTUIjame CTBApHOT IpaBa Oype
IIYHOBa)XHO U Jla €BEHTYa/HO ITPOU3Befie [IejCTBA Y AP>KaBM y KOjoj IIOKpeT-
He cTBapu Tpeba fa Oymy KOHAYHO NCIIOpYydYeHe = (JpKaBa OflpefMINTa),
CacBUM je JIOTMYHO Ja 6) OHe KeJlesle [ia 3a CBOje CTBApHO IIpaBo M3abepy
IpaBo Jp)KaBe OApeAMIITa, YKOIMKO UM je [omylITeHa MoryhHocT usbopa.
Mebhyrtum, ynpaso npasumo u3 @wi. 128 ct. 2 Hargpra 3MIIIT 06e36ebyje mpu-
MeHY IIpaBa Jip>KaBe OfjpefiuIITa I IIpy>ka CTPaHKaMa CUTYPHOCT, TaKo Jia ce
norpeba 3a yBohemeM ayTOHOMMje BO/be Y NIPWINYHOj MEPU yMamyje Kazia
ce CTBapMMa pacIofaxe IocnoBumMa MehyHnapopgHor npomera. C pyre cTpa-
He, KaJja je ped 0 IPOCTOM MOOVIHOM CYKOOy 3aKOHa U IMUTamby NpM3Haba

89 O mpusHamwy M TPAHCHO3ULMjY HETO3HATUX CTBAPHUX IIpaBa U TyMaderwy ¥ IPUMEHN
wi. 129 Hanpra 3MIIII Bupn CraBko Bophesuh, ,,Ipancrosuiyja cTpaHux CTBapHUX
IIpaBa Ha HOKPEeTHMM CTBapuMa Ipema Haupry 3axkoHa o MehyHapopHOM mpuBaTHOM
upaBy', Ananu Ilpasnoi gaxyniniedia y beoipagy, 6p. 1/2013, ctp. 149 u maspe.

90 Osge ce MCK/BYUNBO MMCIHM Ha ,gocmehe” cTBapu (pobe) Ha TepuTOpHUjy ApXKaBe Koja
IIpeiCTaB/bajy BHUXOBY JeCTUHAIM]Y (OXpeyIITe), a He Ha UCHOPYKY CTBapy Kao yro-
BOPHOIIpABHOT HOjMa. YrosopHe CTpaHe Mmory yFOBOp]/ITI/I JICIIOPYKY Ha pasmmanre n
Ha4MHe U OHa Ce MOXKe M3BDIINTHU ¥ y Ap>KaBM Ojalln/bara (HIp. yropope ex works
KJIay3yiny).
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HEIIO3HATUX CTBAPHUX IIpaBa Y HOBOM MeCTy HaJlaKema CTBAapy, OUUITIEHO
je ma je mocpemu MarepyjaTHOIIPaBHU IPOO/IeM KOji ce pelllaBa Y OKBUPY
CYICTaHIMja/THOT IIpaBa aKTyeTHOT CTBAPHOIIPABHOT CTaTyTa (CPIICKOT IIpa-
Ba), TAaKO /la 32 KOJIM3JMOHOIIPAaBHY ayTOHOMM)Y BO/be HEMa IIPOCTOPA.

2. CnopasymHu n360p MepoaBHOT NpaBa 3a CTBapHa MpaBa
Ha CTBapu y npeBo3y (res in transitu)

Y. 130 Hagpra 3MIIII cagpxu Konu3uoHa IpaBuUiIa 32 CTULAKE U
IpecTaHaK CTBAPHMX IIpaBa Ha CTBapyuMa y mpeBo3sy, Meby kojuma ce Ha-
7a3y ¥ NMpaBWIO O ayToHOMMUju Bosbe. [lakie, TBopum Harpra 3MIIII cy ce
OUTyYW/IN A2 ,,TIPY>Ke LIAHCY" ayTOHOMMjY BO/be 3a CTBAapHA IIpaBa Ha res in
transitu, a pasjior 3a OBy OfIyKy Tpeba TPaXUTH y YUNEEHULY JIa OBe CTBAPU
HeMajy CTa/lIHO MeCTO HaJjlaXKea MM Ce OHO YaK YOIIITe He MOXKe YTBPAU-
TH, KaO ¥ JIa CTBApM Y TPAH3UTY MOTY MEHATH JIeCTUHALN)Y (Ip>KaBy ofipe-
AMIITA), aKO Ce y TOKY IIPeBO3a BUIle IIyTa pacloaXke OBUM CTBapyMa.

Onpen6a wn. 130 cr. 1 Hampra 3MIIII npensuba ma crpanke 3a
CTHI[aEbe U IIPeCcTaHaK CTBAPHOT IIpaBa Ha CTBApM Y IPeBO3y MOry musabparu
IIpaBoO KOje je MEpORAaBHO 3a IPaBHU 10CA0 HAa OCHOBY KOTra ce CTUYe MU
IIpecTaje TO CTBAPHO IIPAaBO WM IPaBO Ap)KaBe OTHpeMama crBapu. OBaj
criopasyMHu 13bop mpaBa uMa inter partes IejCTBO M He yTMdYe Ha IpaBa
tpehnx muna (wi. 130 cr. 3 Haupra 3MIIIT). Ako cTpaHke He n3abepy jeman
Off IBa MOHyheHa NMpaBHA MOpeTKa, Ha CTUI[albe OJHOCHO IpeCTaHaK CTBap-
HOT IIpaBa IpuMewyje ce, cxofgHo 4. 130 ct. 2 Hanpra 3MIIII, nmpaBo gpxa-
B OfpefuIITa.

Kao mrto ce moxe Buperu, Haupr 3MIIII mpuxsaTa orpaHudeHy
ayTOHOMMjy BOJ/b€ CTPaHaKa 3a CTMIalbe U IpecTaHaK CTBAapHUX IIpaBa Ha
res in transitu. VI360p mpaBa je orpaHNMYeH Ha IIPaBO Ap)KaBe OTIIpeMama U
IIPaBO MEPOJIJaBHO 3a IIPABHM 110CA0 Ha OCHOBY KOjer ce CTU4Ye WM IIpecTaje
crBapHo npaso. TBopiu Harpra 3MIIII cy cMarpanu ga Huje moTpe6HO y
noHybheHe omnuuje yBpCcTUTK 1 IIPaBO Ap>KaBe OFPENUINTa, C 003MPOM fia ce
OBO IIPaBO NpMMemYje YBeK y OfCYCTBY n3bopa. 3ampaso, npumMena lex loci
destinationis je OBJie OIIITe KOMV3NOHO IIPABIUJIO, & CIIOPa3yMHU U360p Ipa-
Ba IPeJCTaB/ba U3y3eTakK (M3y3eTHO/IOCEOHO MPaBI/IO) KOjeM CTPaHKe MOTY
npubehu, ako je To y muxoBoMm mHTepecy. Vmak, o cropasymHOr usbopa
IpaBa [ip)KaBe OfpeNMIITa MOXe ce fohu ,Ipeko” 136opa mpaBa MepoiaB-
HOT 3a IIPaBHM 110cao (Ha IOCpefaH HadyMH): aKO CTpaHKe usabepy Aa ce Ha
CTULIabe VM IIPeCTaHaK CTBAPHOI IIpaBa IIpUMemYyje IPaBO MepOJaBHO 3a
IbMIXOBO IIPABHM I10CA0 KOjé je MCTOBPEMEHO U IPABO JIp>KaBe OfpPEeAMIITA,
TO 3HAYM J]a Cy OHE CBOjOM BOJ/bOM JIOIIE JIO IIPMMEHA IpaBa Koje 6u 6o
MEpOJIaBHO 1 Ha OCHOBY O0jeKTHBHE TauKe Be3UBamba.
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CnopasyMH1 1300p CTBAapHOIIPaBHOI CTaTyTa Baxu camo usMebhy
CTpaHaKa ¥ He MO)Ke MMAaTy yTuljaja Ha npasa tpehux muma. Tpehe nmue je
CBAKO JIMIle Koje ce Hajla3) M3BaH IPAaBHOT II0C/IA CTPaHaKa, yKbydyjyhu u
B1xoBe nosepuolue. OHa ce, y MHTepeCy 3alITUTe IPABHOI IIPOMETA, MOTY
HO3UBATY Ha IPYMeHY 00jeKTMBHOT KOTM3MOHOT IIpaBIJIa.

Oppenbe un. 130 Hanpra 3MIIII Humra He roBope O TOMe ha jIu
ayTOHOMUja BO/be MOpa OMTM U3pUYMTa WIM je AOBobHA 1 mnpehyTHa
ayToHoMMja. OBy ,,hyTmy" 3akoHOfaBIa Tpeba TyMadUTU TAKO Ja je JOIyII-
TeH 1 ipehyTaH criopasyMHM n360p CTBAPHOIIPABHOT CTATYTa, Tj. 1A U3 OKOJI-
HOCTH CJTy4aja jacHO ITpOM3WIa3K Jja Cy CTpaHKe >Kejlesie IpUMeHy oapehenor
IpaBHOT MOPETKa 3a IPEHOC CTBAPHOT IIpaBa Ha MOKPETHOj cTBapy. Vmak,
CaMO Ha OCHOBY YNMHbHMIe la Cy CTpaHKe M3abpaje MepoJaBHO IIPaBoO 3a
CBOj YTOBOPHM OJHOC He MO)Ke Ceé TBPAUTHU Jla Cy MICTO IIPAaBO >Keflese 1 3a
IPEHOC OHOCHO CTHUIIabe VM IIpeCcTaHaK CTBAPHOT ITPaBa Ha IOKPETHOj CTBa-
pu Koja je mpexMeT Tor yropopa. [ToTpe6HO je fa mocToje 1 Apyre MHAMLUjE
Koje ce yTBphyjy pasmarpameM CBUX OKOMHOCTU KOHKPETHOT CITydaja.

Cropasymun n36op mnpasa n3 wi. 130 Haupra 3MIIII Baxn 3a cBe
BpCTe CTBApHMX IIpaBa Ha IMOKPETHUM CTBapyMa y TpaH3MTy. JImak merosa
IpMMeEHA je HajsHadajHMja KOJ, CTUIIalba M IIPeCTaHKa IIpaBa CBOjUHE, jep Ty
u3asyBa HajMamwe npobmema. HapaBHO, cTpaHke Mory msabparu u Mepo-
[aBHO IIPaBO 3a CTBapHa IpaBa oOe3bebema, amy Taga MOry HAacTaTu IO-
3HaTH NpobneMy o0 Kojuma cMo Beh ropopmmm y oBoMm papy. AKO CTpaHKe
n3abepy IpaBo [ip)kKaBe OTIpeMama 3a CBOje CTBapHO IpaBo 00e3behema,
npobrieM HacTaje Kajja CTBap JOCIe y IPaBO JIp)KaBe OfpeAuIITa Koje He
Ho3Haje OBaj oO/MMK cTBapHOr mpasa. Jla i he HemosHaTo cTpaHO CTBap-
HO IpaBo 06e36ehema Mpou3BOINTY /1ejCTBA, Tj. OUTY IPU3HATO Y AP>KaBU
OflpeNMIITa, 3aBUCK Of BeHNX MaTepujalHONPAaBHUX Ipomnyca (IpuHINIIA
numerus clausus) u Baxehux Mertopa mpusHama CTPAaHMX CTBAPHMX IIpaBa.
3aTo, Kajja je ped O CTUIIAIY CTBAPHUX IpaBa 06e36ehema Ha res in transitu,
Ipernopydyje ce Ia ce CTpaHKe Ap>Ke IIpaBa Ap)KaBe OffpefnInTa (Koje je Moxe
OUTV MepOJABHO Ha OCHOBY O0jeKTMBHOI KOJIM3MOHOT IpaBWIa U3 Wwi. 130
cT. 2 Hampra nim Ha 0OCHOBY IOCpefjHe ay TOHOMMje BO/be CTPaHaKa ,IIPeKo™
1360pa IpaBa MepOAaBHOL 3a IIPaBHU 110CA0), fia ofabepy OOMMK CTBAPHOT
npaBa 06e36ebhera Koju OBaj MpaBHM HOpPeAAK MO3Haje M Jla VICITyHe yCIoBe
3a IEroBO CTHLame. VImak, 1 Taga Moyke HacTaTy Ipo6eM ako IpaBo JpiKa-
Be OffpefVIITa 3aXTeBa fla Ceé CTBApHO IpaBo obe3behema ymumre y jaBHN
perucrap.

Hajsapn, Tpeba ucrahm na je 3a crpanke y Behunm crydajeBa Hajmo-
rofHMja IIpMMeHa IIpaBa ApkaBe ofpenuinTa. Kama je mpaBo gpxase ofipe-
muiita Cpbuja, cTpaHKaMa ce MO)Ke HPEHOPYYMTH Ja 1u3abepy IpUMeHy
npaBa Cp6uje 3a CBOj IIpaBHU II0CA0 KOje je NCTOBPEMEHO MEpOfIaBHO 1 32
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IPEHOC CTBApHOT IIpaBa (61710 Ha OCHOBY 00jeKTVBHEe TayKe Be3uBamba OUIo
Ha OCHOBY ayTOHOMIMje BOJ/b€) I Jla IIPOPOTMPAjy HAIEXHOCT CPICKOT CyAa
3a CBOje eBEHTya/He YTOBOPHOIIpaBHe U CTBapHOIIpaBHe cropose. Jmak,
CTpaHKe MOTY MMaTy MHTepeca fja 13abepy Apyro mpaso, a He IPaBo Ap>KaBe
oppemuta. Ha mpumep, npopasarn u kymnan cy us Cpouje, a npogasyeBa
poba koja ce mpeBosu u3 Hemauxke (mopydeHa je of HeMadykor npoussohaya)
y Cp6bujy Hamasu ce y TpeHYTKy paclonarama y TpaHsuty y CroBeHUju.
[TpopaBary u Kymar yroBope jja ce po6a uMa UCIIOPYYNUTH Y CKIaMIITe KyTI-
na y bocan n Xepuerosnuu (koja je, faxse, ocraje Ap>kaBa OPEANIITa), a
3a CBOj YroBOp Kao M 3a IIPEHOC IIpaBa CBOjMHE Ha poOM yroBope IMpUMeHY
npasa Cpb6uje. Hama ce uunm ga je n36op npasa Penryonuke Cp6uje y oBom
IpMMepy CacBUM JIOTMYAH U Jla OATOBapa MHTepecuMa CTpaHakKa, ¢ 003upom
la ce TprosuHa pobom opBuja u3Mehy cTpaHa koje MMajy cBoja cemmiITa
(yobuuajena 6opasuita) y Cpouju u koje Hajoosbe IO3HAjy CPIICKO IPaBO.

3. 3navaj wi. 130 Hagpra 3MIIII

[TpakTu4HM 3Ha4Yaj KONMM3MOHMX IIpaBM/IA 3a CTBapHA IIpaBa Ha res
in transitu omyBek je 610 Mamu M TO He caMo y HameM, Beh u y ymopen-
HoM MebyHapopHOM mpuBatHOM mnpasy.’! V Baxehem 3PC3 sa cTumame u
IpecTaHaK CTBAPHUX IIpaBa Ha res in transitu npensubeHa je mpumena lex
loci destinationis (un. 18) u mo cagma HeMma HujemHe foMahe cypcke omyke
KOja ce OfIHOCM Ha IIpMMeHy oBOT IpaBuiaa. Hema cymme fa ydecHuny y
MehyHapoIHOM IpOMeTy yITTaBHOM He Pa3MUIIUBajy IIYHO O IPEHOCY IpaBa
CBOjVHe Ha poOu y TPaH3UTY KOjOM TPTYjy U 4eCTO YOIIIITe He o/a3e y KOH-
TaKT ca BoM. [IpuankoM TproBuHe 0BOM pob6OM CTpaHKaMa je HajBakKHUje
la ofpefe Kaja je Ipellao pUsyK 3a CIy4ajHy IPOIACT U IUTETy Ha CTBapHy,
ko mwraha mpeBos, ma nu ce wiaha u ko mwiaha ocurypamwe pobe y TpaHc-
nopry ucn. [Iutame cBojuHe Ha pobM MOXe ce, YIITaBHOM, IIOCTaBUTU Kaja
jemHa cTpaHa IajiHe y CTed4aj OJHOCHO Kajia HaJ, HEHOM MMOBMHOM Tpeba
CIIPOBECTM NPUHYAHO U3BpIIeke (IIa Tpeba YTBPAUTK [ JIU Y HEroBy MMO-
BUHY y/Ia3) 1 oBa poba) WM Kajja Ipojasall MCToM pobOM Tpryje ABa MIn
Buile mmyTa. Kaga je ped o ctunamy cTBapHMX IpaBa obe3behema Ha res in
transitu, Moxxe ce pehi1 fja je BMXOB IPAaKTUYHM 3HAY4j jOLI Mabl, C 003MPOM
Ia ce cTBapHa IpaBa obe3beherba HepeTKO MOpajy YHETM Y perucrap jefHe
ApKaBe MM 3aK/bYINUTH Y Toce6HOj hopMM fa 61 MOITIa IPOU3BOAUTH erga
omnes pejcrBa (Hmp. npema HameM 300 3afp)kaBame IpaBa CBOjUHE MMa
erga omnes JejCTBO CaMo aKo je HacTalay y (OopMMU jaBHO OBEpeHe UCIIPaBe; ¥

91 Bupnm K. Kreuzer, Has. unanax, ctp. 162, xoju je 1991. r. TBpaMo fa ce HeMayKa CyfcKa
IIpakca Huje [0 Tafla yOIIlTe M3jallikhaBasa O TOMe IITa Cé CMaTpa CTBapuMa y IIpeBo3y
U J1a JIY je HeOIXOHO GOPMY/IMCaTy IIOCeOHY TauKa Be3uBarba 3a CTULIAKe M IIPeCTaHaK
CTBAapHMX IpaBa Ha OBMM CTBapyMa.
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Wranuju mopa 6utu yHeto y perucrap; y Hemaukoj, nmak, 3agp>kaBare npasa
CBOjIHe Ha poOu [ienyje erga omnes U Kajja je YCMEHO HACTAJIO).

C 0631poM Ha IPETXOHO peueHo, Mo>keMo pehn fa yBobeme ayToHO-
MIje BO/be 3a CTHUIIalbe U IIPeCTaHaK CTBAPHUX IIpaBa Ha res in transitu Hehe
M3a3BaTy HM IIPOMEHe HU ,,norpece” y nmpakcu. IlITo ce Tmye camux crpaHa-
Ka, oHe he ce BepoBaTHO cy6jexkTNBHO ocehaTy curypHuje y mpaBHOM IIpoO-
MeTy, ¢ 003MpoM fla ¥Majy MOIyhHOCT [ja CBOjy TpaHCaKIMjy M CBe HeHe
IIpaBHe IOC/IeNMIle IOABPTHY jeHOM IIpaBy, MOK ce C Jpyre CTpaHe IPaBHU
nonoxaj rpehux mna Hehe npoMeHnTN (Ha BUXOBA IIpaBa He MOXKe YTHUIIA-
TV Ay TOHOMMja BOJbE).

Vmak, yrmpkoc MazoM IpaKTWYHOM 3Ha4ajy KOIMM3MOHMX IpaBuUIa 3a
CTBapHa IIpaBa Ha res in transitu, Tpeba MO3APaBUTY OFIYKY TBopaua Harpr
3MIIII ma ce yBefe ayTOHOMMja BOJbe, Ila MaKap MMajia BeoMa OrpaHuYe-
HO IO/be TIPYMEHe ¥ Ma/iyl MPAaKTUYHM 3Hadaj. AKO OBaj HaIIpT IIOCTaHe 3a-
KOH, To he 6utn tex Tpeha xogndukannja Mehynapognor npusaTHor nmpasa
Koja npezBuba orpaHuYeHy ayTOHOMMjY BO/be Y MaTepUjyi CTBAPHOIIPABHUX
OfIHOCA Ca eleMeHTOM MHOCTpaHocT. CaMo OBaKBMM XpaOpuM IIOTe3nMa
ayTOHOMMja Bo/be MOXKe y OymyhHOCTM moctaty ommrenpuxsaheHy mpuH-
i 1 'y oBoj Marepuju. Kaza ce To moropu, meHo mnospe npumene he ce mo-
CTEINEHO MPOWMPUBATH. Y €BPOIICKOj IUTEPATypy HUje CIIOPHO Jja OHA Tpe-
6a ma Oyne npuxsaheHa kKao KONMM3MOHOIPABHY IPUHIVII Y KOMYHUTApPHOM
MebhyHapomHOM IpUBaTHOM IIPaBy, a/y jOLI yBeK MOCTOje HeCyITachIie Kak-
Ba ayTOHOMMja Bojbe Tpeba fa Oyfe (orpaHmMYeHa WK He, ca inter partes Vi
erga omnes iejCTBOM WUTH.).

Slavko PORDEVIC, PhD
Assistant Professor at the Faculty of Law University of Kragujevac

PARTY AUTONOMY TO CHOOSE THE LAW
GOVERNING PROPRIETARY RIGHTS
IN MOVABLE TANGIBLE ASSETS

Summary

In this paper author deals with questions of justification and determi-
nation of parties’ freedom to choose the law governing proprietary rights in
movables assets. Author starts his research with presentation of doctrinal view
that considers that party autonomy has to be prohibited because the interests
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of commercial intercourse and protection of the rights of third parties imply the
exclusive application of lex situs rule. After that, author represents another doc-
trinal view that supports party autonomy in this field of private international
law, emphasizing the benefit of contracting parties and evasion of conflit mobile
problem as main reasons for permitting the party autonomy, and analyses the
conflict rules of Netherland PIL Act and Swiss PIL Act that contain the special
rules for party autonomy in international property law. Analysing the different
views in literature and the rules of forementioned acts author forms his own
view on permission of party autonomy in international property law with the
conclusion that lex situs rule must be the primar conflict rule and party au-
tonomy may have the limited scope of application with inter partes effects. At
the end, author deals with the conflict rules of the Serbian Draft of new Code
on Private International Law that introduce the party autonomy for proprietary
rights in res in transitu.

Key words: lex situs, limited party autonomy, interests of commercial
intercourse and interests of parties, conflict mobile, cross-
border disposals of movable property, res in transitu, Serbian
Draft PIL Code.
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VIK 347.426.6:338.48 ; 366.542

Josan BYJUT'h
acucrent IIpaBHor ¢akynrera YHuBepsurera y Kparyjepiy

KOJ1 Ob/IMIIN HEMATEPUJATHE HITETE
CY ITPABHO PEJIEBAHTHU ITPEMA 3AKOHY
O 3AIITUTHU ITIOTPOHIAYA U YIIVTCTBY 90/314
O ITAKET APAHKXMAHIMA?

Pesunme

Y pagy cy gataiu de lege ferenda, anu u de lege lata apiymenitiu kojuma
ce oiipasgasa upusnasare ipasa uowipouiava ga 3axitiesdjy HaAKHAgy
Hemattiepujante witieitie 3601 IyOUtliKa yicueara y wypuciiuukom uymosaryy.
Osakeum peutervem ce wiiiuiliu unitiepec towipouiava Koju 3acnysicyje upas-
Hy 3awiiuiily, a UCiiospeMeHo ce ocitidje yHyiiap 3Ha4era Koje go3somasa
ogpegba 3akoHa o obnuiayuoHumM 0gHOCUMA Kojom je tipegeuhera moiyhrocii
gocyhusarwa Hosuame HakHAge 3a gyuieeHe 60n06e 3001 lospege Upasa nu4-
Hociiu, ia ce He 6u moino cmampaiiu contra legem. Ocum HAUUOHATHUX TPO-
Huca, AHAnUUPana cy u yiopegHoupasHa peuierbad, U o oHa Koja ¢y Hauem
3aK0H0gasyy UOCYHUA KAO Y30p UPUNTUKOM goHOUIEea 3aKOHA 0 3AMTHUTIU
wotmipoutaua. Mucnu ce na Yiyiiciieo 90/314 o iiaxeiti apanimManuma Kao u
upaxcy Cyga tipasge Eepoiicke yHuje y K0joj je usspuiero itlymayeroe uojma
wilieltie Yujy HAKHAGY ToMipoway uma upaso ga 3axitesa. IlocebHa taxroa
iloceehena je pecygu y upegmeitiy Leitner kojy mopajy y3etiu y 003up u Hawu
cygosu, ¢ o63upom ga ce uz Cliopasyma o cllaOUNUIAUUU U TPUGPYHUBAtLY,
kao nowmephenol mehynapogHoi yiosopa, mMoxe u3seciiiu wuxoéa obasesa ga
upumervyjy ycknaheno ymauerve gomahux upouiuca.
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Kmyune peuu: nemaitiepujanua witieiia, yio60pHa 0gio80pHOCHL 3a Hemaille-
pujanty wittieitiy, yio6op o wlypuciiuuxom iyirosarey, 3aKoH
0 3auitnuitiy dompouiaya, upaso Eepoiicke yHuje.

I YBom

IToBpenoM yroBopa of CTpaHe Hy>KHMKA, IIOBEPHOLY MOXe OUTI IPO-
y3pOKOBaHA HeMaTepujamHa mTeTa,' 6e3 063Mpa fla M MpeIMeT yrosopa
MIMa 3a Iera MMOBMHCKIU WM HEMMOBMHCKM MHTepec.” HemcnymwemeM nm
HeypelHNM MCIYHebeM YToBopa MOXKe ce KOJi IoBepyoLa — (GM3MYKOr A
u3a3BaTu HeyropiaH ocehaj, Mory My ce ctBoputu 6pure, ocehaj pasodapama,
HOHIDKeba, PpycTpalnyje, MOXKe My ce IIPOY3pPOKOBAaTy IICHMXINYKA HAIIpETHy-
TocT umn crpec.’ CBe oBe MCUXIYKe MaHUdeCTalje MOTY Ce TIOIBECTH TIOT
II0jaM IITeTe YKOIMKO MY JaMO OHO 3Hauelbe Koje IMa Yy CBAKOJHEBHOM I'OBO-
DY, Y CMUCTTY ,,CBaKe HENPUjaTHOCTU M CBAKOT MPOTyIITaba mpujaTHocTy !
MebhyTum, Ha IuTae Ja IV OHE IIPEACTaB/bajy WITETY y IIPABHOM CMUCTIY, He
IIOCTOjM jeNVIHCTBEH OATOBOP.

Cse je Behu 6poj yroBopa Kojuma Huje LiWb, WIV He IIPUMAPHO, CTH-
Ijame MarepujaHe KOPUCTH, Beh ce ogHOCe 1 Ha AyXOBHY U ocehajuy cde-
py 4oBeka.” TIpumMKOM 3aK/bydera yTOBOpa jeflHa CTPaHa MOYKe O4eKUBa-
™ Aa he ncrmymemeM ob6aBese pyre cTpaHe OUTU 3aJOBO/bEHM HEKU HEeHM
HeMaTepujaTH! MHTepecH, Ipyu 4eMy APYroj CTpPaHM TO MOXe, a Y HeKUM
CTy4ajeBMMa, IO NPUPOAY CTBAapM, M Mopa 6urm mosHato. OBO Hapoum-
TO Ba)XX! 32 YTOBOPe O TYPUCTUYKUM yCIyrama. AKO IOcCeTa M pasriefiame
ofpebeHrx rpazoBa y OKBMPY YrOBOPEHOT IpOrpaMa TYPUCTUYKOL HYTO-
Bama M30CTaHy, NyTHUKY he 6utn yckpaheHo 3aj0BO/BCTBO Koje je 3a mera
IPeCTaB/balo Ba)XKaH, a MOXKZIAa M OfTy4yjyhm MOTHUB fa ca TYpUCTMYKOM

1 Xusomup BHopbesuh, y: Crnobopgan Ileposuh, [Iparomy6 CrojanoBuh (pemaxropmu),
Komenitiap 3axona o obnuiauuoHum ogHocuma, kwuia ipsea, Topwsy MwumaHosar -
Kparyjesan, 1980, cTp. 757.

2 Crora, murame IpaBa [OBepUOLla Ha HAKHANY HeMaTepujalHe LiTeTe 300T IHOBpeme
YroBOpa He MOXKe C€ 3aMEHUTM IUTAeM Jia JIM je IeroB HEMMOBMHCKM MHTEpeC Ha
U3BpIIEHY 00/IMTalMje JOBO/bAH 3a IbeHY Ba/baHOCT, HUTK pelllekbe IPBOT MUTamba HyX-
HO M ayTOMAaTCKM 3aBMUCM Of pellewa fpyror. O6pen Crankosuh, Hosuana nakHaga
HeumosuHcKe willeilie, 4. usname, beorpan, 1972, crp. 82 n 83.

3 VBuja Jankoser, ,,JefjaH IpU/IOT pasMuIl/batba O HOBYAHO] HAKHA/Y HEMATepHjaIHe HITeTe
360r noBpene yrosopa', [nacnux Ipasnol gaxyniieitia y Kpaiyjesuy, 1985, ctp. 118.

4 Ob6nuiayuono dpaso, ouwitiu geo I (mpema GenelikamMa ca IpefaBama npogecopa M.
Koncraurunosuha, cpepno B. Kanop), beorpan, 1952, ctp. 85.

5  Ilerap Kmapuh, ,,YroBopHa OIroBOPHOCT 3a HeMaTepujanHy mTeTy", 360pHux IIpasHoi
paxynitieitia y 3aipeby, 6p. 5-6/1989, cTp. 992.
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areHIujoM 3ak/pyun yrosop. amexo Hajsehm 6poj /pyau TakBe yroBope
3aK/bydyje He 360r IpocTor Kopuinhema IpeBo3a, CMeIlTaja U JPYTUX, ca
IJIMa ITI0BE3aHIX, YCIyTa, Beh yrpaBo 300r 3a[0BO/bCTBA KOje IIpy>Ka YCIel -
HO peajM30BaHO TYPUCTUYKO IyToBame. He NmpusHaTy MyTHUKY IpaBo Ha
HaKHaJy HeMaTepyjajHe IITeTe Yy OBOM U CIMYHUM C/Iy4ajeBUMa, 3HAYMUTIO
Ou He BOAMTY padyyHa O BO/bM YTOBOPHUX CTPaHa IPWINKOM 3aK/bydera
yrosopa.> Mory ce MOCTaBUTM ¥ MUTaMa [a /M je APYUITBEHO M MODPATHO
OITPaBJAHO JIa Pa3JIOr 3aK/by4etha OBAaKBMX YTOBOpaA HUje BpeflaH IpaBHe 3a-
IITUTE, M Y MMe KOjUX NPMHINIA y TAKBUM CIIy4ajeBUMa Tpeba yCKpaTUTU
IIPaBO Ha HAKHAJy HeMaTepyjajHe IITeTe.

Mnax, ceegony cMo Jia je y Hallloj paHujOj CyJCKOj IPAKCH OLEEHEHO Jja
y HaBe[IJeHOM C/Iy4ajy HeMa OCHOBA 3a IIpM3Hame IIpaBa Ha HOBYAHY HaKHa-
Iy HeMaTepMjajiHe LITeTe, ca 0Opas/IoKebeM Ia CaMO OHM [IyIIeBHY 60/I0BM
KOjU Cy HOC/IeuIla 3aKOHOM IpeiBubeHMX M3BOpa INpefCTaB/bajy IPaBHU
OCHOB 3a ocyhere npasuuHe HoBYaHe HakHaze.® CBU JIPyTM MylIeBHNU 60-
JIOBM KOjU MOTY MOTHIIATU U3 PA3TNINTHUX XMBOTHOX CUTYaIlMja, MaKo (ak-
TUYKM [IOCTOje, HICY IIPaBHU OCHOB 32 fjocyhuBame catucdaxiyje.

Cmarpajyhu ma oBaj craB Tpeba mpoMeHNUTH, y pafy cy gatu de lege
ferenda, amu n de lege lata aprymMeHTH KojuMa ce OIpaBjaBa IIpaBHA 3allTH-
ta omreheHor mytHuka. OcuM ofipefaba 3akoHa O 3aIITUTK IOTpomaya (y
mabeM Tekcry: 33I1),” aHanmMsupaHo je M MUTae yroBOpPHE OJIFOBOPHOCTH
3a HemaTepujajHy LITETy yoIuTe, uMajyhm y Bupy ma oo murtame y 3311
HIje JleTa/bHO PeTy/INCaHoO U Jla Ce HeroBuUM ofpepndama ymyhyje Ha mpu-
MeHy 3akoHa o obmuranuonuM ofHocuMa (y mamem tekcty: 300) y mo-
IJIefly OHUX IUTama Koja muMe Hucy ypehena. ¥ nagm fa he ce Hama cyncka
IIpaKca pasBUjaTH y Ke/beHOM IIPaBIy, NIPMKa3aHa Cy U YIOpeJHOIpaBHA
pelllera, M TO OHA Koja Cy HallleM 3aKOHOJIaBITy IOCTY>KI/Ia Kao y30p Mpu-
koM poHotrewma 33I1. Mucmn ce Ha YiytcrBo Casera 6p. 90/314 o maker
Iy TOBaWbIMa, IIAKET OAMOPMMA U MTAKeT TypaMa (fja/be Y TEKCTY: YIIyTCTBO O
TaKeT apaHXKMaHNMa Wi YyTcTBo),'! kao u mpakcy Cynma npasae Espor-

VBuna Jankosen, Yiosopra ogiosoprociii, beorpan, 1993, cp. 32.
Bup. y Tom cmucny Jakos Pagmmuh, Jmosuncka ogiosoprocili u twer gocei, beorpap,
1979, cTp. 103.

8  Bup. Ilpecyna Bpxosnor cyma Xpsarcke, PeB. 985/88. on 24.11.1988, IIpeineg cygcke
apakce, 6p. 46/1990, ctp. 91.

9  3axoH o 3amtuty norpouaya (Caymbenu inachux PC, 6p. 62/2014; name y pycHorama:
331I).

10 3akoH o ob6muranyonnm ogHocuma (Caymcbenu nuciti COPJ, 6p. 29/78, 39/85, 45/89 -
omnyka YCJ u 57/89, Cnysmbenu nucii CPJ, 6p. 31/93 u Caymcberu nucia CLT, 6p. 1/2003
- YcTaBHa HOBesba; flabe Y dycHoTaMa: 300).

11 Ymyrcrso Caera 6p. 90/314 0 makeT myTOBamVMa, IIAKeT OfMOPUMA I ITaKeT Typama
u3 1990. ropune (Council Directive 90/314/EEC of 13 June 1990 on package travel, package
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CKeE YHHj€ y KOjOj je M3BPIIEHO TyMaderhe I10jMa IITETe YMjy HaKHaLy MOTPO-
1Iay ¥Ma IpaBo Jla 3aXTeBa.

II YroBopHa OATOBOPHOCT 32 HeMaTepHjaaHy IITETY

ITocmarpajyhu mpaBo moBepumolia Ha HaKHajly HeMaTepujaaHe IITe-
Te 360T IOBpefle YTOBOpPA YMCTO PAIMOHATHO M amlcTpaxyjyhm pasmrdmra
pelierba KOja 0 OBOM IUTAKY MOCTOj€ Y 3aKOHOJABCTBMMA Y CY/[CKOj IIPaK-
CM Pa3HMX 3€Majba, YMHM C€ JIa HEMa HMKAKBOT OIIpaB/arba MPUHIIIN]ETHO
PasIMYIUTO MOCTYNIATH IpeMa HeMaTepUja/lHo] IUTETH IMPOY3pOKOBAHO] Jie-
JIMKTOM U OHOj ITPOY3pOKOBAaHO]j IIOBPENOM YTOBOPHe obaBese. Y 06a cimydaja
UCTA je IpUpofia IITeTe, VICTA je ¥ (YHKIVja U pas3jo3n KOju ONpaBAaBajy
nocybhusame HoBuaHe HakHase.'? Ako 61 ce M pasnTUKOBaTa BaHYTOBOPHA I
YTOBOPHA OITOBOPHOCT, TO OU MOpano 6UTH Y KOPUCT YTOBOPHE, jep y TOM
CTydajy mTeTHUK HoBpebyje 1Be o6aBese, 3aKOHCKY 3abpaHy IIPOY3pOKOBaba
mTeTe U 06aBe3y MpeyseTy 3aK/bydermeM yrosopa.'> Bpeme je mokasano ma
ce 3alITNTAa HeMaTepMja/THUX Hobapa He MO)Ke OTPAaHMYMUTY UCK/BYYMBO Ha
nozpydje nemMKTHe opropopHocTi.'* Ha ocHOBY ToOTa, TOTMYHO je mITo Cy ce
NI0jaBM/IM 3aXTEBY 3a M3jelHaUEIbe PEXIMMa YTOBOPHE C PEXKMMOM Je/IMKTHE
ONITOBOPHOCTH 3a HeMaTepujanuy mTety.” JlomymTameM HaKHAE Y jeTHOM
CITy4ajy, JOK 61 ce y APYTOM IIpaBo Ha HAKHAJY Te MICTe IITeTe MCK/bYINBaIo,
BEIITauKy 1 apGUTPEPHO Ce ITela jeIMHCTBEHN T0jaM HeMaTepujaiHe mrete. ©
To 6m 3a mocnmemuIly MMano pasIM4NUT CTelleH rpabaHcKoIpaBHe 3aIITHUTE
MCTHX lo6apa 3aBJMCHO Off BPCTe IITeTHE pajiibe LITO, pasyMe ce, C ITIeNII-
Ta jeVHCTBA OJITOBOPHOCTH 33 HEMATEPUja/THy IITETY, HUje IPUXBAT/BUBO.
OcuM Tora, mmperme MOryhHOCTM OCTBapyBama IpaBa Ha HOBYAHY HaKHa-
Iy HeMaTepujaaHe LITeTe HYXHO je, jep 6 y MpoTMBHOM 6mmo moBpeheHo
OCHOBHO HayeJl0 NPaBUYHOCTY, HAYEIO Jla 32 CBAKy HENPAaBAy U 3a CBaKy
mrery Tpe6a ocurypatu opasHame. '

holidays and package tours (Official Journal L 158, 23.06.1990, cTp. 59-64); name y dyc-
HOTaMa: YIyTCTBO O ITaKeT apalKMaHMMa MU YIIyTCTBO).

12 HemarepujanHa LITeTa je YBEK UCTa, 6e3 0631pa fja /I je IPOY3POKOBAHA HEM3BPLICHEM
YIoBOpa, rpal)aHCKOIPABHIM AEMMKTOM WM KPUBMYHUM HE/IOM, M HE3aBYCHO Off TOTa
a /u je ImOC/Tenuua HoBpene adeKuuja, YaCTH WM HEKOT APYror MpaBHO 3amrriheHor
po6pa. O. Crankosuh, Has. geno, cTp. 82 u 84.

13 MHciuo, cTp. 79.

14 II. Knapuh, ,YroBopHa OATOBOPHOCT 3a HeMaTepyjaIHy wWTeTy'; cTp. 991.
15  MHcino, ctp. 980.

16  O. Crankosuh, Has. geno, cTp. 84.

17 II. Knapuh, ,,YToBOpHa OATOBOPHOCT 3a HeMaTepyjaaHy WreTy', cTp. 980.
18  MHcino, cTp. 992.
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IIpaBo Ha HOBYAaHy HaKHaJly HeMaTepyja/iHe IITeTe 300T MOBpefie yro-
BOpa MO>Ke ce IIOCMATpaTy U 'y (PyHKUMjU OCTBapUBamba OCHOBHE CBpXe YTo-
BOpPa Ka0 ¥ IIOHOBHOT YCIIOCTaB/baibha PaBHOTE)KE MHTepeca YTOBOPHUX CTpa-
Ha, YKOMIKo jiohe 1o mwerose mospene.'” HapasHo, yroBop ce He 3ak/bydyje
ca IbeM fia ce Hobuje HaKHaja IITeTe 300T HEVCIyHerma MIN HeYPemLHOT
HICIIyHhemha yTOBOpHe obaBese, Beh OHO IITO je yroBopeHOo. Y TOM CMIuC-
Ty, IpU3HaBalbeM IIpaBa Ha HOBYAHY HaKHaJly HeMaTrepujajiHe IITeTe 360T
TIOBpeJle yTOBOpa, Ko CEKYHJAPHOT, M3BEEHOT VI JIATEHTHOT ITpaBa,”’

I10ja4aBa ce YTOBOpHA JVICUUIIINHA.

Ha nurame ma nu nmosepuial ¥Ma IIpaBoO Ha HaKHAJy HeMaTepujaaHe
HiTeTe aKO MY je OHa IPOy3pOKOBaHa moBpenoM yrosopa y 300 Huje mar
pupexTaH oprosop. OmpendaMa o IOCIeAUIIaMa HeNCITymbema obaBese (WI.
262 ct. 2) npensubeHo je ma Kaja JYXXHMK He VICIIYHM 06a13.e:—;y22 WIN 3a-
IOLIHM Ca IeHUM JICIYIbebeM, TOBEpPIIALl Ma ITPABO 3aXTeBaT ¥ HAKHA/ly
wiieilie KOjy je yciep Tora IpeTpIeo, TOK je IpaBWIMMa O 0OuMMYy HaKHajie
(wr. 266 cT. 1) MponucaHo fja MOBepuIall MMa IPaBO Ha HaKHAAY 00uuHe
witieitie I udmaxne Kopuciiu. Ja mu u3 oBakse GpopMynanuje o 06MMy Ha-
KHaje npousnasu ja de lege lata nosepuony tpeda mpusHaTH CaMo IIPaBo Ha
HaKHaJy MaTepujajiHe IITETe, jep ce caMo OBa BPCTA IITETe MOXKe MCIIO/BUTHI

Yy BuUAy 061MYHe LITEeTE U U3MAKJIE KOpI/ICTI/I?

OBaKBo Tymauere 6WI0 61 UCyBHUIIle YCKO U He 61 6UIO TIpaBuUdHO.>

llineiny, 4ujy HakHajy IIOBepWIal] MMa IPaBO fa 3aXTeBa Ha OCHOBY
41 262 CT. 2, Tpeba cxBatutu y cmucny wi. 155 300, tako ga obyxsa-
Ta ¥ HeMaTepujajiHy LITETY, JOK 61 oxpende o obuMy HakHaje Tpebano
IIpUMEBUBATI CAaMO Ha HAKHajy Marepujanse mrere.’! Y ckmamy ca Tum,

19  Bup. y Tom cvmucny Pajosan [I. Bykagmeosuh, ,,I[IpoMunnbame o IOjMy ¥ IIOCTeAMIIA-
Ma HeMCIyH-eHha YrOBOPHMX o6aBe3a 1 moBpenyu yrosopa’, y: Pagosan JI. Bykaguuosuh
(mpupebusau), Tpugeceini ioguna 3axona o obnuiayuoHum ogHocuma — de lege lata u de
lege ferenda, Beorpan, 2009, ctp. 197 u 198.

20  Hcino, cTp. 198.
21 1. Jankosen, Has. geno, CTp. 32.

22 Heucnymeme obaBese 300r Kora IoBepuial MOXKe Jia 3aXTeBa HAaKHajly LITeTe, Tpeba
TYMa4uTyu y Be3u ca cT. 1 w1 262 300, tako fa o6yxBaTa M CIydajeBe y KojuMa IyxK-
HUK HMje MCITyHNO 06aBe3y y cBeMy Kako oHa rmacu. To 3Hauu ga he mosepuman nMarn
IIpaBO Ha HAaKHAJy IITeTe 360T HEUCIyHberha He caMO Kaja Jy>KHMK YOIIIITe He MCITYHM
o6aBesy, ITO OU Ce MO0 3aK/bYUUTH U3 YIOTpeb/beHe GopMyalje, HETO U Kaja je
He MCIYHM y OOMMY U Ha HauMH KaKO OHA ITIACH, Tj. Kafja UCIyHembe HUje caobpasHo
yrosopy. JJobpocaB Murposuh, y: bopucnas T. brarojesuh, Bpnera Kpym (penakropn),
Komenitiap 3akona o obnuiayuonum ogrocuma I, beorpag, 1980, ctp. 643 u 644.

23 . Jankosel, Has. 4nauak, cTp. 126.

24 YV Teopuju HOCTOjU CTaB Jja OM OBaKBO TyMaueme OO ,Ipejako’, Ima Yak u ,HeMoryhe®
¢ 063mpoM fa mpaButo u3 Wi 266 300 Tpeba CXBAaTUTH TAKO Jja Ce HUMe CIIPOBOJie
onpende u3 ct. 2 wi. 262 300, 1 fa ce OBe HOpMe He MOTy IIOCMaTpary OfiBOjeHo. Buie
o tome Bup. Anpo Pagonosuh, ,,HakHaza HeMMOBMHCKe LITeTe 360 MOBpelie yroBOpa',
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a umajyhm y sumy u ynyhyjyhy HopMy us wm 269,% mosepuoiry, Haues-
HO, Tpeba IpMU3HATK NPaBO HA HOBYAHY HAKHAJy HeMaTepujajHe LITETe.
[IpunmkoM ommyurBama O 3aXTeBY 3a HaKHaJy HeMaTepyjajHe IITeTe, Kao
U O BEHOj BUCUHM, CXOHO he ce MpUMEHWUTHU IpaBWIa O JIIMKTHOj OATO-
BOPHOCTH 3a OBy BpCTy mrere.”’ [IpuxpaTarme yroBOpHe OJITOBOPHOCTM 32
HeMaTepMjajHy IITeTy ¥ CKIafy je ¥ ca MOJEepHUM TeHAeHLIMjaMa y PasBojy
YTOBOPHOT IIpaBa u3paxeHuM y Hauenmma eBpoOICKOr yTOBOPHOTL IpaBa™™ u
UNIDROIT Hauenuma 3a MehyHapojiHe TProBUHCKe yroBope.”

Axo nosepuolty 360r moBpefie yroBopa, y Haueiny, Tpeba IIpisHaTy IpaBo
Ha HOBYaHY HaKHaJly HeMaTepyjajHe IITeTe, Kao ciefiehe, ocTaB/ba ce MUTabe
y xojum crydajesuma he on umaru To npaso?”’ Kapakrepuctuka yropopHe
OfIFOBOPHOCTHM 3a HEMATepPUjaHy IUTETY, Ka0, yOCTATIOM, U 3a MaTepujaiHy,
je Ta mrTo je ypeheHa Kako COICTBEHMM IIpaBWIMMA, TAaKO U IPaBUIMMA O
HAKHaJM BAaHYTOBOPHE IITeTe, Kao KoMruteMeHtapuum.’! Crora, mperro-

y: Herap Knmapuh (pemaxrop), Haknaga wiitietiie y Gipumjeru Ho60i 3akoHa o 006e3HUM
OgHOCUMA — HEUMOBUHCKA Wiillelia usuuke ocobe, fipasHe ocobe u 3601 flospege yiosopa,
ogmjepasare HakHage wiilieilie Gpema cno60gHOj oujeHu, 0gioB0PHOCI 4NAH06a Yilpase
gpywiiiea kauuimiana, 3arpe6, 2005, ctp. 108.

25 YnanoMm 269 300 je npenBubeHo fa ykonuko oppenbaMa OBOT OficeKa Huje fpyraumje
IIPOMNCAHO, HA HaKHAJly OBe LITeTe CXORHO Ce MPUMEHY)y Ofipefibe OBOT 3aKOHA O Ha-
KHafIi BaHYTOBOPHe IITeTe.

26 K. Bopbesuh, y: C. Ileposuh, [I. Crojanosuh (pegaxkropnu), Komenitiap 3axona o o6nu-
fayuoHum ogHocuma, kruia fipea, ctp. 770; V1. Jankosen, Has. unaxak, cTp. 126; borgan
Jlo3a, ,IloBpena obnuraruje®, [Ipasnu xusoii, 6p. 10-12/1988, ctp. 1610; I1. Knapuh,
»YTOBOpPHA OATOBOPHOCT 3a HeMaTepujanHy mwTeTy, cTp. 999; Jakos Paguumth, O6nuiayu-
0HO Tipaso, oty geo, 7. u3namwe, beorpazn, 2004, ctp. 283; bpannucnaBa Anocronosuh,
»HakHaga HeMarepujaiHe mTeTe 360T MOBpefe yropopa, y: 3gpasko M. Ilerposuh, Ha-
tama Mpsuh Ilerposuh (pemakropu), Haknaga nemaitiepujante witieitie, VI360p pano-
Ba ca CaBeTOBamba Ypy>Kema 3a OfLITeTHO NpaBo, beorpaz, 1998-2008, beorpaz, 2009,
crp. 139 n 140. Cynpotso: XpBoje Kauep, ,,Konnenrt nemarepujante mrere 1o 3aKoHy
0 06Be3HNM (06MraIOHNM) OfHOCKUMA 13 1978. 1 ycropenba ca KOHILIEIITOM 13 XpBar-
cKkor 3akoHa 0 06BesHMM opHocuma u3 2005. y: P. JI. BykaguHosuh (npupebusau),
Tpugeceini ioguna 3akona o obnuiayuonum ogrocuma — de lege lata u de lege ferenda,
cTp. 248.

27 K. Bopbesuh, y: C. Ileposuh, [I. Crojanosuh (pemaxropu), Komeniziap 3axona o 06-
AUIAUUOHUM OgHOCUMA, Kiouia Upea, cTp. 758, 770 u 778.

28 Bup. Ole Lando, Hugh Beale (eds.), Principles of European Contract Law, Parts I and II,
Combined and Revised, Prepared by the Commission of European Contract Law, The
Hague, 2000, w1. 9:501: Right to Damages, cTp. 434, u KOMeHTap, cTp. 436.

29 Bup. UNIDROIT Hauena 3a mebyHapopgHe TproBuHcke yrosope m3 2010. ropuze
(UNIDROIT Principles of International Commercial Contracts 2010), FOCTYITHO Ha afipecu:
http://www.unidroit.org/english/principles/contracts/principles2010/integralversionprinci
ples2010-e.pdf, 1.10.2014, un. 7.4.2. (Full compensation), ctp. 266, U KOMeHTap, CTp. 268
n 269.

30 1. JankoBew, Has. unamax, cTp. 119.

31 II Knapuh, ,,YroBopHa OArOBOPHOCT 3a HeMaTepujanHy mTeTy, cTp. 999 1 1000.
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CTaBKe yTOBOpPHE OATOBOPHOCTH (IIOCTOjarbe ITyHOBaXKHe 0OaBese, MOBpefa
o6asese,’ mTeTa, y3pouHa Besa usMehy moBpene u ImTeTe, MPENBUANBOCT
IITeTe, HEIIOCTOjalbe HeKOT 3aKOHOM IpenBubeHOr ocHOBa 3a ocnoboberme
Ol OJTOBOPHOCTH JyXXHMKa obOaBe3e, HEIOCTOjambe YTOBOPHOT MCK/bydera
OZICOBOPHOCTM) Tpeba HOIYHUTM INPeTHOCTaBKaMa Koje cy oppebene mpa-
BI/IMMA BaHYTOBOpPHE OfTOBOPHOCTY, HAPOUUTO OHNMMA O jadMHV U Tpajarby
6omoBa 1 cTpaxa, 3Hauajy nospeheHor no6pa, HMby KOMe CIy>XM IIpaBuUd-
Ha HOBYaHa HaKHaJla HeMaTepyjajIHe LITeTe ¥ HellOTOf0Bamky TeXbaMa Koje
HIICY CIIOj/Be Ca BeHOM IIPMPOJIOM U APYIITBEHOM cBpXoM. Takobe, moTpe6-
HO je HallOMEHYTM Ja ce M y 061acTu BaHYTOBOPHE OATOBOPHOCTM HOBYA-
Ha HaKHaJa 3a HeMaTepMjajIHy IITeTy He IIpU3Haje 3a CBe 0O/MUKe OBe BPCTe
mreTe, Beh camo 3a oHe Koje ¢y y 300 (wr. 200) TakcaTMBHO HaBeIeHI.

Ha oBoM Mecty, ocBpHYheMoO ce Ha NpeIBUAMBOCT LITeTe KAO IpeT-
IIOCTaBKy YrOBOPHE OATOBOPHOCTH,” jep je Kao jefaH Off apryMeHara 3a
HeIIpJ3HaBalbe YTOBOPHE OATOBOPHOCTI 3a HeMaTepMja/iHy LITeTy MCTUIIA-
HO YIIPaBO TO Jja TaKBa INTeTa He y/lasy y CTPaHauKe NpefCTaBe Kao Jieo
IIOC/IOBHOT PM3MKa HeKe TpaHCaKIuje, ¢ 003MpOM Jja ce yroBOp NPUMAPHO
OJJHOCY Ha KOMepLMja/IHe IIOC/IOBE U Jia je CTOra 3allTUTa KOjy Ipy»Ka yro-
BOPHO IIPaBO yIIpaB/beHa Ha KOMepIMjaTHe IyOuTKe.

IToBepunan uMMa MpaBoO HAa HAKHAJLy LITETE KOjy je OY>XHUK y BpeMme
3aK/byderba yrOBOpa MOpao flpegéugeiiu Kao MOryhy mocmenuily mospene
yroBOpa, a ¢ 063MpOM Ha UMIbeHMIIE KOje Cy My Tajia Ouile O3HaTe MIN MO-
parne 6utu mosuare.>” IlocTaB/ba ce MUTame KAKO YTBPAUTH J[a T je Ty>KHUK
MOpao MpeBUAeT MOryhHOCT HacTylama IITeTe Y1jy HaKHa/ly MOoBepual
saxTeBa. Moryha cy nBa pemrema: v he ce yseTn y 063up cBojcTBa KOHKpeT-
HOT JIy>KHUKa, yiu he ce yrBphuBare BpumnTy ¢ 063I/IgOM Ha MK’ Koja ce
y IIpaBHOM MPOMETY 3aXTeBa y U3BpIIaBamy obasesa.”® [IpuxsaTbuBmje n3-
I/Iefia pellerbe 110 KOMe e MPeABUANBOCT IITeTe NPOoliekyje ca 00jeKTIBHOT

32 Ilop moBpenoM yroBopa ce IOfpasyMeBa He caMo IIOBpefia o6aBesa Koje Cy yrOBOpHe
CTpaHe M3PMYNUTO IpefBUAeNe YToBOpoM, Beh 1 MmoBpema 3aKOHCKMX ofpenby Koje ce
IpUMemYjy ako ofpeheHo mutame Huje perymicaHo yroBopom. V. JaHkoBel, Has. gero,
crp. 11.

33 IIuTame IpefBUAMBOCTY IITETE MOXE OUTY Off BeMMKOT IPAKTIYHOT 3Ha4aja 3a IIpaBo Io-
BEpMOLlAa Ha HOBYaHY HAaKHAJy HeMarepujajHe mreTe. PerumMo, ako jefiHa yroBopHa CTpa-
Ha y BpeMe 3aK/bydera YTOBOpa HIje 3Ha/la HUTK je MOpaja 3HAaTH 32 HEKE OKOTHOCTH
HeMarepyjaTHOT KapaKTepa Koje Cy 3a [pyTy YTOBOPHY CTpaHy 6uiie Off ToceGHOT 3Hadaja y
BE3M Ca YPENHUM WCITyherbeM yroBopa. V. Jankosel, Has. unanax, ctp. 128,

34  Bup. Harvey McGregor, McGregor on Damages, London, 1972, ctp. 46. HaBezieHo Ipema:
I1. Knapuh, ,,YToBOpHa OATOBOPHOCT 3a HeMaTepujanHy wreTy, cTp. 991.

35 300, um 266. ct. 1. OBO NmpaBWIO IpPeY3eTO je M3 XAIIKOT JefHOOOpa3HOT 3aKOHa O
MmebyHaponHoj pozaju TeecHNX MOKpeTHNUX ctBapy (wi. 82 u 86). JI. Mutposuh, y: B.
T. Bnarojesuh, B. Kpyms (pegaxkropn), Komenitiap 3axkona o obnuiayuonum ogrocuma I,
cTp. 667.

36  Hcio.
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CTQHOBMIINTA, Ca CTAHOBMIITA AIICTPAKTHOT AY)XHMKA, TY>KHUKA Kao oOpor
IpUBPESHMKA, OZHOCHO [OOPOr CTpydmakxa. 7 OBa lITepHATNBA je y OyXY
pemea 300 3a cinuyHe CMTyaque.38 Teper pgoxasuBama IPeSBUANBOCTH
IITeTe je Ha IIOBEPMOLY, IIPM YeMY OH, y IIPMHIUIY, He Mopa JoKasaTy Ia
je TY)KHUK MOpao NpeABUAETU BUCKUHY (M3HOC) INTeTe U3PAXKEHY Y HOBIY,
Beh camo J1a moBpeoM yroBopa Moke OMTH IIPOY3pOKOBaHA TaKBa IITETA, Y
CMMCITy Y3pOKa U IOCTIenIIe.

[ToBepuony je omoryheHo fa Of Ay>XHMKA 3axTeBa HAKHALy ueso-
Kyline wililefile KOja je HacTanxa 360T HOBpele yroBopa, 6e3 0631pa Ha TO
IITO AY>KHVK HUje 3HAaO 3a MocebHe OKOTHOCTY 300T KOjUX CY OHe HacTale,
YKOIMKO JOKaXkKe Jla Ha CTpaHM AY>KHMKa IIOCTOju IpeBapa (fraus), Hamepa
(dolus) wmn kpajmwa Henaxma (culpa lata).*® TlocraBma ce murame wTa ce
Hof;pa3yMeBa IOf II0jMOM IIe/IOKYIIHe LITeTe, KOju ce MHave He cpehe Hu Ha
jenroM apyrom mecty y 300. [la u je mume obyxBahena o6myHa Imrera u
M3MaK/a KOPUCT, MK je TO, TaK, IMMPHK 110jaM, KojuM je obyxBaheHa u Heka
npyra mreta.*! Ynnu ce 1a je OCHOBHA MHTEHIMja 3aKOHOABIIA G1/Ta Jla ce
y CIydajy IpeBape WIM HaMEpPHOT HEMCIYHema, Kao ¥ HeNCITymherma 300r
Kpajibe HEMaKibe, He TPAKU Ja je NY>KHMK MOpao Ja IpelBUAM LITETY Ja
6y moBepuIall ¥MMao IPaBoO Ha IEeHY HAaKHAJY, IIPM YeMy ¥3pa3 LjelIOKyIHa
mTera Tpeba TYMauuTy Kao 3ajeJHNYKM Ha3MB 32 OOMYHY IUTETY M U3MAKITY
KOPHUCT, jep y 300 HeMa HUKAKBUX HY e/leMeHaTa HUTY MHAMIYja HA OCHOBY
KOjMX 61 Ce MOT/IO 3aK/By4MTH J]a OBaj TI0jaM MM HEKy IPYTy cafipuHy.*?
YKO/MMKO moBepuIal He ycIie fa JoKaKe KBaIM(pUKOBaHY KPUBUIY Hy>KHM-
Ka, uMahe mpaBo caMo Ha T3B. IPEIBUANBY IITETY.

37  Hcino; K. Hopbesuh, y: C. Ileposuh, II. Crojanosuh (pegakropnu), Komenisiap 3axona o
obnuiayuoHum ogHocuma, Kruia tipea, crp. 771.

38 b. Jlosa, Has. unanaxk, cTp. 1609.

39 K. Bopbesuh, y: C. Ileposuh, [I. Crojanosuh (pemaxropu), Komenitiap 3akona o 06-
AUIAUUOHUM 0gHOCUMA, Kruia tipea, cTp. 771.

40 300, unm. 266. ct. 2. 3Ha4YajHO je HANIOMEHYTH fa XaIIKVM JeFHOOOpasHM 3aKOH O
MehyHapo#HOj MpOfajii TelMeCHNX IOKPETHUX CTBapM, U3 KOjer je Ipey3eTo MpaBUIO
Cafip>KaHo y IPBOM CTaBy OBOT 4/IaHa, He Caipki OBakKBy ofpenoy. [I. Murposuh, y: b.
T. Bnarojesuh, B. Kpyms (pepakropn), Komenitiap 3axkona o obnuiayuonum ogrocuma I,
cTp. 668.

41 Hcino.

42 Mcio; Cunsuja Iletpuh, ,HenmoBuncka mrera y 3akoHy o 06BesHyMM opHOocuMa Pe-
ny6ivke Xpsarcke®, [Ipasua pujeu, 6p. 28/2011, ctp. 179. IlocToju n Mumbeme Aa je
II0jMOM Iie/IOKYIIHA IITeTa o6yxBaheHa 1 HeMaTepujalHa ITETa, Tj. ia CT. 2 WI. 266 300
IIpefcTaB/ba NIPaBHM OCHOB 3aXTeBa 3a HAaKHAJy HeMmarepujanHe mTeTe. Bup. 3ppaBko

M. Iletposuh, Harama Mpsuh Ilerposuh, Haxnaga nemaitiepujante wiitieitie, Beorpap,
2012, cTp. 126 u 128.

43  b. Jlosa, Has. unanax, cTp. 1609.
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III IIpaBo moTponIaya Ha HaKHAJy HeMaTepyjaaHe mTeTe 360T
NOBpefie YTOBOPA O TYPUCTUYKOM IIyTOBAIbY

Kop yrosopa o Typuctmukum ycrayrama,** mopen ommrer (causa
efficiens remota), umMamo u mocebaH, 6myKK MpaBHU OCHOB (causa efficiens
proxima) ogroBopHOCTH 3a mTeTy cagpxan y 300 y w1 866 (OxroBopHoCT
3a OpraHM30BaIbe MyTOBaMa)," OHOCHO Y Wi 867 (OITrOBOPHOCT OpraHi-
3aTopa MyTOBama Kaji caM Bpmm mojemuue ycayre)*® u wr. 868 ct. 1 u 2
(OnroBOpHOCT OpraHM3aTOpa MyTOBaMba KaJl je U3BpIIeHe MOjefTHIX YCIyTa
nosepuo tpehnm mummma).”” Kao HYM ONMIITMM TIpaBUIMMA YTOBOPHE OJITO-
BOPHOCTH, TaKO HY Ofipefi6aMa Koj/Ma je pery/aicaH yroBOp O OpTaHU30BabY
Iy TOBamba, HYje fleUHMCAH II0jaM LITeTe, IIa CBE OHO LITO je PeYeHO O IIPaBy
HOBep1oLla Ha HaKHA/ly HeMaTepujajiHe ITeTe 300T IOBpefie YTOBOpa, BaXKN
U 32 YTOBOP O OPTaHM30Bamy ITyTOBAIbA.

3a pasnuky of 300, y 3311, y neny nocsehenom 3amrruTu morporada
y OCTBapuBaimy IIpaBa M3 YTOBOPA O TYPUCTMYKOM IyTOBamY,'® mapmumto
je mpenBubeHo ma ako opranmsatop wam Tpehe miie Koje je y mMe opraHu-
3aTopa Tpebaso fa U3BpIIM 006aBe3y U3 yroBOpa O TYPUCTUYKOM IIyTOBABY

44 3a moTpebe OBOT pajia, yroBOpMMa O TYPUCTUUKMM YCTyrama CMaTpajy ce yroBop o
OpraHM30Balby IIyTOBaka M MOCPEIHMYKY YTOBOp O MyToBamy, y cmucay 300, ogHo-
CHO YTOBOp O TYpuCTHYKOM IyToBamy, y cmucay 33I1. Oppenbe 300 koje ce ogHoce
Ha yrOBOP O OPIaHN30BalbY IIyTOBAIba, CXONHO Ce NPMMeIbYjy Ha OCPEIHIYKY YTOBOD
0 myToBamy aKko oppenbama rmaBe XXV, KOjoM je peryaucaH HOCPEHWYKM YLOBOP O
[IyTOBawYy, Huje Apyraduje ogpeheno. Bug. 300, . 884.

45 OpraHusaTop IyTOBama OArOBapa 3a uiifiellly KOjy MpOy3poKyje IIyTHUKY 360r MOTIIY-
HOT WM Be/IMMUYHOT HeM3Bpllleha 00aBe3a Koje ce OfHOCe Ha OPTaHM30Bakbe Iy TOBaba
mpepBuheHNX YTOBOPOM 1 OBMM 3aKOHOM.

46  Axo caM Ipy>Ka yC/lyTe IIpeBo3a, CMeIITaja UK Apyre yCIyTe Be3aHe 3a U3BPIIEHE Op-
TaHM30BAHOT Iy TOBaka, OPIaHN3aTOP OATOBAPA 3a Wiilieilly TPUINILEHY Iy THUKY TIpeMa
IIponucUMa KOji ce OfIHOCE Ha Te yCTyTe.

47 (1) OpranmsaTop IyToBama KOju je IoBepuo TpehuM nuiyma usBpllembe yoIyra Ipe-
BO3a, CMEIITaja WIM APYIMX YCIyra Be3aHNX 3a U3BpIICHE IMyTOBalba, OAroBapa IyT-
HUKY 3a wiifieffly Koja je HacTama 360r IOTIYHOT VIV JeMMMIYHOT HeM3BpIIeHha OBNX
yC/IyTa, carnacHoO IPONNMCHMa KOjJ ce Ha BUX ofHoce. (2) Amu, u Kaja Cy ycuayre us-
BpILIeHe CaINacHO YrOBOPY M IPOIMCHMA KOjJ Ce Ha IUX OJHOCe, OPTaHM3aTOp OAroBa-
pa 3a wiflelily KOjy je IlyTHUK IIPETPIIeO OBOJOM HIXOBOT M3BPILICHA.

48 Y 33II ce He KOpMCTe HAa3MBY YTOBOP O OPTaHM30BalbY IIyTOBAba U IIOCPETHNYKHN YTO-
BOp 0 IyToBamy Koju cy npuxsahern y 300, Beh ce roBOpHU 0 YTOBOPY O TYPUCTUYKOM
nyToBamwy. Y cmuciy 3311, TypucTUuKo IyToBame (IaKeT apaH)XMaH), Koje 110 TIPaBIIy
YK/bydyje TIPeBO3, CMEIITaj U APyTe TYPUCTUUKE YCIyTe, je IpUIpeM/beHa KoMOMHaIMja
[iBe WM BUILE TYPUCTUYKUX YCAYTa KOjy je YTBPAMO TProBal, CAMOCTa/lHO MM IO 3aX-
TeBy IIOTPOIIAYA, y TPajamy AyxKeM Of 24 daca wim y kpaheM Tpajamy Koje yK/bydyje
jenHo Hohemwe, Kao 1 BMINETHEBHNM OOpaBakK Koju YK/bydyje caMO YCIyry CMeLITaja y
onpebennm tepMmuHMMa nnm ofpeheHOM Tpajamy 6e3 063Mpa Ha M3ABOjeHM OOpadyH
WM HAIUIATy HojeauHadHux ycmyra. 3311, 4. 5 tau. 25.
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He VCITyH! OJHOCHO JeMMMUYHO VICITYHM 06aBe3y M3 YyroBOopa O TYPUCTHY-
KOM MYTOBamy UM aKO KaCHU Ca IeHUM UCIYEHEM, Houipouay moxce ga
3axiiesa HakHagy wilieilie Kojy je upetipiieo, ykmwyuyjyhu Hemaitiepujanmy
witieiniy.*® Ha oBaj HaumH ce m3berasajy Moryhe umeMe 0 TOMe fia /I HeMy
To npaBo npumnaga. Illta ce cMaTpa IpaBHO peleBaHTHOM HeMAaTePHjaTHOM
mreToM, Huje oppeheno y 3311, ma he, y ckmany ca ymyhyjyhom ompen6om
u3 . 3 cr. 7,°0 6utn MepomasHa npasuma 300 0 HaKHAJM HeMaTepujaIHe
mrete. Ty ce, Ipe cBMX, MUC/IN Ha offpefi0e KojuMa ce HeMaTepujaTHa IITeTa
meduHMIIe U KOjUMa Ce pery/Mile lbeHa HOBYaHa HaKHaJa.

C o63mupoM Ha mpuxBaheHy cy6jeKTMBHY KOHIICILNjy, HeMaTepujalTHa
IITEeTa Ce CACTOjM y NPETPIUbeHNM (PUIMIKMM OO0/IOBYMA, [YIIEBHUM 6O0MTOBM-
Ma nm cTpaxy. Y 300 cy TakcaTMBHO HaBeeHM 1 M3BOPY AyLIeBHUX O00Ba
KOju OTIpaB/IaBajy ocyhuBame MpaBuyHe HoBYaHe HakHajie.” Y mpakcu To he
Hajyenrthe 6Ty GusIaKy u KymeBHN 60I0BK 300T MOBPesie IpaBa Ha TMeCHO
Y JyIIeBHO 3/[paB/be (MHTErpUTET), KA0 U TIPaBa Ha MPUBATHOCT.”>

ITojam ¢usmukux 6070Ba Tpeba CXBATUTU y IIVPEM CMUCIY, TaKO Aa
muMe Oyny obyxsaheHe n pasmuumre ,TelleCHe HEYTOFHOCTU ¥ HEyZOOHO-
cTu, Kao u ,usHyheHa TemecHa Hampesamwa“> Takobe, moBpea mpaBa Ha
IyLIEBHO 3/ipaB/be MocTojahe He caMo Kaja je IITEeTHA Pajiiba 32 IOCTIeA-
Iy MMaja AylieBHe 60/IOBe Y yXKeM CMUCTY, Beh M Kajia je TaKBOM pajmboM
Kofi omTeheHOr 13a3BaHO He3aJOBO/BCTBO, GpycTpanyja, /byTHha mm bec,
1j. mopemehen mweros moragammyu mymesnn mup.”! Beh taksum moctyn-
IMa WITEeTHUK 3ajupe y 3amTtuheny cdepy mpaBa TMYHOCTM Ha AYLIEBHO
snpapme.”> Pemeheme mymieBHe cTabUMHOCTH Ofpa3 je adeKTMBHOT YHY-
TpalIber MOXUB/baja,”® umje ce MOCTOjake HA CTPAHM MyTHUKA MOXe U
HpeTIoCTaBUTY Moa3ehy o )KMBOTHOT MCKYCTBA M OHOTA LITO Ce Y XKUBO-
Ty PelOBHO JiellaBa. Y TOM CMUCITY, IPWIMKOM OLleHE HEYTOZHOCTH Koje je
omreheHy foXXMBeo 360r Tora IITO AY>KHNUK HYje M3BPIINO UIN HUje Ypes-

49  33I1, w1 107 cT. 1.

50 Ha opHoce mamehy morpomasa u TproBua koju Hucy ypebenm oppembama 33II,
IpMMembyje ce 3aKOH KojuM ce ypelyjy obmuranmony ogHOCH.

51 ,3a mperpiybeHe... AyleBHe 60I0Be 360r yMarberba KMBOTHE aKTUBHOCTH, HaPy)KeHO-
CTH, TIOBpefie YIIEAa, YacTy, C06ofie MW MMpaBa INMYHOCTH, CMPTU OIMCKOT JINIA... CYA
he.. nocyanu npaBuyHy HOBYaHy HakHapgy...“ 300, wr. 200 ct. 1.

52 Ilerap Kmapuh, ,,OnroBopHOCT 3a HEMMOBMHCKY IUTETy 3060T IIOBpefe yroBopa o
opraHusupamwy nyroBawa‘, 36oprux IIpasuoi daxynitieitia y 3aipeby, mocebHu 6poj,
2006, cTp. 393.

53 Hcino, ctp. 390.

54  ViBura Upuuh, Oguwitieitino tipaso, 36upka cygekux pjewsugou o HaKHagu u ioipasmaryy
wittieiie ¢ HallomMeHama U Upoiucuma, 2. ufame, 3arpe6, 2008, cTp. 573.

55  HUcino.
56  MUciuo.
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HO U3BPILINO CBOjy 00aBesy, CyH, Y 3aBICHOCTH Off TeKUHE HOBpefie YToBO-
pa M OPYTMX OKOJTHOCTM C/Tydaja, He MOpa yBeK M 0e3yC/IOBHO CIIPOBOIMTH
CYACKO-MeVIIIMHCKO BellTadewe.”” Y OBaKBUM CIydajeBMMa Moxke ce pehn
fia ocToju GaKTUIKa MPETIIOCTaBKa 1 Ja HYje IOTPeOHO MOCeOHO M3BOAM-
TH JJOKa3e /1a 6¥ Ce YTBP/IMIIO CTBAPHO TIOCTOjambe ymeBHOr 60ma.”® Tlospe-
JIOM yroBOpa, My THNKY he 6mTy moBpeheHo npaBo Ha MPUBATHOCT y CITy4Yajy
Kajla OpraHN3aTop IyTOBama, ONHOCHO IOCPENHUMK IIpeKpu obOaBesy
yyBama TajHe,” 1 o6aBellTema KOja je JO6MO O My THHUKY, HeroBOM MpT/bary
U HerOBMM KpeTamnma Heobmamheno caommtu Tpehum mummma.

Y HeMadKoj IPaBHOj TEOPUjU U NMPAKCH, IPUCTAINILLE YTOBOPHE OAITO-
BOPHOCTH 32 HeMaTepUja/IHy LITETy HAPOUUTO Cy UCTUIIAJIe apTYMEHT Aa ce
yroBOpMMa O TYPUCTMYKUM yCayrama omoryhaBa o6mmkoBarme Cr1o60ZHOT
BpeMeHa, U [ja OBJ YTOBOPM IIPefiCTaB/bajy rapaHIijy OCTBapuBama IIpaBa Ha
HeCMeTaHO OpraHy3oBame Kopuinhemwa c1060gHOT BpeMeHa.” Y TOM CMUC-
JTy, HeM3BpIIeke VI HEYPEJHO U3BpIIeHe TAKBOT YyTOBOPA HENOCPeNaH je
aTak Ha HaBeJIeHO TPaBO JMYHOCTY MyTHWMKA.®> VI Tojevuy Hamm ayTopu
ce 3a/IaKy 3a IIpU3HaBambe MIPaBa Ha CI0OOJHO BpeMe Kao IpaBa JTMIHOCTH,
unja oBpena He 6u cMema 6utu 6es mpasHe samrtute.> Victide ce fa je cro-
00IHO BpeMe CBaKOMe IOTPebOHO, 1 [ja CBAKO Ha Ibera MMa IIpaBo. ,10 BpeMe
HMje ‘HOBAIl CaMO OHVIMa KOjy 0M Ta yTPOIIVWIM 33 CTUI[aEe MaTepyjaTHOT
6orarcTBa, Beh U OHUMMA KOji Y IeMy Tpaxke OJMOP, Pa30HOAY, LYXOBHO U
dusnuxo oxpemmperse. ¢t

57  Hcino, cTp. 686.
58 O. Crankosuh, Has. geno, cTp. 35.

59 O6aBesa yyBama TajHe IIpeACTaB/ba KOHKPETHU3ALVjy OCHOBHE U OmIITe 06aBe3e opra-
HM3aTOpa IyTOBamka fia Ce CTapa O IpaBMMa U VHTEepecuMa MyTHUKA CarJlaCHO KOOpUM
IIOCTIOBHMM obm4ajuMa y oBoj obmactu (300, wn. 863). VMspuuutum npensubamem
oBe obaBese MOCEOHO je HaITIAICH MHTepeC IyTHUKA 3a TajHomINy CBera IITO je opra-
HM3aTOp IIyTOBaa CasHao U3 merose npusatHe cdepe. Bjekocnas lImup, y: Bopucnas T.
Brarojesuh, Bpnera Kpyss (pemaxropu), Komenitiap 3axona o obnuiayuonum ogrHocuma II,
beorpapn, 1980, cTp. 387.

60 Buz. 300, ui. 865. O6aBesa yyBama TajHe Ce OJHOCH Ha: TMYHE MOJATKE Iy THUKA, T10-
JaTKe O HErOBOM 3aHMMAaky, POLIIOCTY U C/L., O FHeTOBOM IIPT/baTy, MECTy U BpeMeHY
ITyTOBaIba, HETOBMM KpeTamVMa U KOHTAKTVMa KOje yCIIOCTaB/ba 3a BpeMe IIyTOBama, O
VIMEHMMA FheTOBMX Y)XKIMX CanyTHUKA 1 ¢1. OpraHusaTop ImyTOBama je [y’KaH /ja IyBa CBe
Te MOfjaTKe Kao TajHy, ¥ Huje opyaiiheH /ja caM MpoLerbYyje fia /U Cy TU MOfALM Of, 3HaYaja
3a myTtHuKa win Hucy. B. Imup, y: B. T. Brarojesuh, B. Kpyms (pemaxropu), Komenitiap
3axona o obnuiayuonum ogrocuma II, crp. 387; Cnasko Llapuh, y: Crobonan ITeposuh,
Iparomy6 Crojanosuh (pemakropu), Komenitiap 3axora o o6nuiayuoHum ogHocumad, Krouia
gpyia, Topwu Munanosan — Kparyjesan, 1980, ctp. 724.

61 II Kmapuh, ,,YroBopHa OAroBOpHOCT 3a HeMaTepujalHy WTeTy, CTp. 985.
62  MHcimo.

63 J. Paguumnh, Mmosuncka ogiosopHociti u wer gocei, ctp. 109.

64  JHcio.
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I[TpaBa muunocty y 300 Hucy TakcaTUBHO HaBefieHa, Beh cy ,,medumHn-
caHa“ TeHepa/lHOM KJ/Iay3y/IOM Koja 3aXTeBa IPeMaHEHTHY KOHKpeTU3aLljy.
[Tperusuuje, y c1. 1 wi. 200 300 HaBezeHa Cy caMo Heka MM4Ha foOpa Koja
cy obyxsaheHa npaByuma IMYHOCTH, Aa 61 ogMax 3atum 6uo ogpebhero na he
CYJI KOCYAUTH NIPaBUYHY HOBYAHY HAaKHAJY 3a IIpeTpI/beHe AyLIeBHe 6010Be
36or moBpene oBUX fobapa iy IpaBa AIMYHOCTH . VI3 oBora 6um ce mor-
JI0 3aK/bYYMTH fia Ce MpaBa JIMYHOCTYU PA3/IMKYjy Off IPETXOLHO HaBeAEeHMX
mmuEnx go6apa.®® Kaga seh Hucy masegena ca muana Jo6pa Koja ce Kere
IpPaBHO 3ALITUTUTH, OYMUITIEAHO je Ha je yMecTo LuTupaHe opmyraiyje
Tpebano mpomucaru fa he ce HakHana JOCYIUTH U y cyuajy iospege gpy-
iux apasa nuunocimu.%® Y ceakom cayuajy, wi. 200 300 npysxkajy ce mupoke
MoryhHOCTI 3a HOBYaHY HaKHA[y HeMaTepujajHe IITeTe, IPONNUCUBAKbeM Aa
ce HaKHaJa MOXKe JJOCY[AUTH 3a JylleBHe O0JI0Be KOjU CY MOC/IeNIIa II0Bpefie
6uno xor mpasa muaHoCTI.® [lakie, camo je Ha CyJOBMMA fla TyMayereM
OBe HOpMe Ofipefie LITa CBe CIIafia y IIpaBa JIMYHOCTI, JIOK je IPYro INTarbe
KOJIMKO Ce OBa JAMCKpelja MMPOKO KOPUCTH Y IIPAKCHL.

PasBojem ApymTBa 11 H€roBe CBECTM O 3HAYajy M JOCTOjaHCTBY JIMYHO-
CTH, TIpaBHA 3alITUTA IMYHUX fobapa fobuja cee Behy adupmanujy, a Kpyr
3aIITUTHMX ObjekaTa ce CBe BHMIIE nosehasa.%’ ,Ha JVHUjU XyMaHU3aLuje
JbY[CKOT KMBOTA", CYJOBY O y CBAKOM KOHKPETHOM CITy4ajy MMa/u 3aJaTakK
ma yTBphyjy ma mu ce mreTHu porahaj Moxke KBamuMQpMUKOBaTH Kao IOBpena
npasa MM4HOCTH.” 1IW/b ONTOBOPHOCTM 3a IUTETY HUj€ caMO IONpaB/baibe
CTarba IPOY3POKOBAHOT IITETHOM PaJibOM, HUTH JaBambe 3al0BOJberba MK
catucdaxuuje. To Huje caMo HI Ka3Ha 3a IPUUYMIbEHY LITETY, HUTU ofBpahare
o] TIpoy3pokoBama 6yryhux mtera.”! Y3 cBe 0Be IybeBe MOCTOjM jou jeaH,

65 Anpo Paponosuh, ,ITpaBa muynoctyt y 3aKoHy 0 06BesHMM ofHOCKUMA, [IpasHu i#usoi,
6p. 1/1989, ctp. 156.

66  Hcino.
67  C. Ilerpuh, nas. unanaxk, ctp. 173.
68  HUciuo.

69 JIparomy6 Crojanosuh, y: C. Ileposuh, [I. CrojaHoBuh (pemaxropnu), Komenitiap 3axona o
06nUIAUUOHUM OgHOCUMA, Krouia Tipea, cTp. 598.

70 IOymko Menguh, ,,O KoHLenTy HemaTepujanHe (HEMMOBMHCKe) IuTeTe y Pemy6mmim
Cprckoj de lege ferenda®, y: Cnobopan Ileposuh (ypenuux), Axifiyenna tuitiara cas-
pemenoi 3akoH0gasCiii6a, 360PHUK pajioBa ca caBeTOBama IpaBHMKA, 12. mo 16.6.2011,
Byznsa, beorpag, 2011, ctp. 59 u 66 ¢H. 62.

71  Axoy 6uno koM obaBe3yBary Ha HaKHAJy LITETe MMa [IEHATHVX U IPEBEHTUBHIX eleMe-
HaTa, y HOBYAHOj HAKHA/[¥ HeMaTepyjaiHe ITeTe Hajmakiue ux je Hahu. HeBenko Mucnura,
,IIpaBUYHOCT ¥ HOBYaHA HAaKHAJIA HEMMOBMHCKe IirteTe’, [oguwmreax IIpasHol daxynitieiia
y Capajesy, 1989, ctp. 190. Buille 0 ka3HeHOj U IPeBEHTUBHO] GYHKIMj/ HOBYaHE HAKHaJle
HeMarepujaHe mrere BuA. Mapko baperuh, ,Ilojam n dyHKIMje HeMMOBMHCKe LiTeTe
IIpeMa HOBOM 3aKOHY 0 00Be3HUM offHOocuMa', 360pHux IlpasHoi gaxynitieitia y 3aipedy,
noce6Hu 6poj, 2006, cTp. 492-495.
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KOjU je y caBpeMeHOM CBeTY CBe MCTAaKHYTHjU, a TO je ,JJOIPUHOC Pa3BOjy
KY/IType NOIITOBaba /byICKe TMYHOCTU U JbYACKOT JOCTOjaHCTBA "

Bynyhu fa je mreTHoM pagmom Moryhe MCTOBpeMeHO IIOBPEAUTI BALIIE
npaBa IMYHOCTY, CyHoBM he, 3aBMCHO Off OKOTHOCTY KOHKPETHOT CITyd4aja,
MOpATM OIEHUTH O KOM OGJIMKY TOBpefie TpaBa TUYHOCTH je pey.’> Heor-
XOJHO je Aa Cyj o6jacHM 1LITa IOoApasyMeBa IO, HeMaTepyja/THOM IITETOM U
Ha MMe 4era ce Tyxuony pocybyje onpehena cyma HoB1ia, jep he camo J TomM
CTy4ajy BULIM CYA OMTH y MOTYhHOCTY Ja IPaBUIHO OLIEHM Hpecyny.7

CynmoBu MOpajy IOCTYIaTy HApOYUTO ONPEe3HO NPWIMKOM OfTy4MBama
O TOMe Jja /I Ce Pafiy O MPaBHO IPU3HATOM OOMKY HeMaTepyjaHe IITeTe.
Moryhe je ma omrehenn, He np)kehn ce 3aKOHCKNMX 1M3pa3a M OCHOBA, Y CBOM
3aXTeBy 3a HAaKHAJy IMOTPEIIHO Ha30Be HEYTOHOCTH Koje je JOKMBeo, a Jla
OHe Cajp>KajHO IIPe[CTaB/bajy IPaBHO NpU3HATY TeTy (falsa nominatio non
nocet).”> Axo omrehenu TojemHe BUIOBe HeMaTepujaHe IITeTe He O3HA-
91 'y CKIagy ca 3aKOHOM WIN IIOTPEIIHO OIIpENE/IN IbUXOBY Cagp>XNHY, a
Taj HeOCTaTaK He Oyfle OTK/IOmeEH, Cy/l he Ha OCHOBY YMILEHNYHNX HAaBOZA
omrreheHor cam pasnyunTy mojefyHe BULOBe HeMaTepyjaiHe IITeTe y CKa-
Ay €a 3aKOHOM I O mbMMa OJITyIUTN.

Cpaka moBpefia IIpaBa JIMYHOCTH, OFHOCHO AYIIeBHU OOJIOBU HpOY-
3pOKOBaHM IIOBpPEOM He MOIpasyMeBajy HY)XXHO U mpaBo omreheHor Ha
HOBYaHY HakHajy. MarepujamHonpaBHa NPETIIOCTaBKa 32 OCTBapeme Ipa-
Ba Ha HOBYaHy HaKHaJy HeMaTepujajHe LITETe jecTe M HeHa BelINYMHA.
Hematepujanna mreta ce HaokHahyje camo ako je suarna.’” Jla 6u omrehenom
nuiy Morna 6utu pocybeHa HoBYaHa HakHaja MOTpeOHO je Aa 601 Koju

72 A. Pagonosuh, ,HakHaza HeMMOBUHCKe LITeTe 360T IIOBpese yroBopa®, cTp. 78 u 79.

73 W. Upunuh, Oguwitieiino 6ipaso, 36upka cygckux pjeuiugou o HakHagu u Hoipasmarby
wittieiie ¢ HailomeHama U Upoiucuma, cTp. 573.

74  O. CraukoBuh, Has. geno, cTp. 21.

75 VBuua Llpuuh, ,HakHajma HemaTepujamHe IuTeTe — HeKa MUTama‘, paj je objaBbeH y
Toguwreaxy 6p. 9/02, ITaMIIAHOM IOBOZOM 17. caBeTOBama ,, AKTYaTHOCTY XPBAaTCKOT
3aKOHOJABCTBA M HPaBHe IpaKce’, Koje je ofp>kaHo y Omaruju, ox 6. 5o 8.11.2002. ro-
IuHe, [OCTYIHO Ha ampecu: http://www.vsrh.hr/CustomPages/Static/HRV/Files/ICrnic_
Naknada-nematerijalne-stete.pdf, 1.10.2014, ctp. 4.

76 3akpydak ca CaBeroBamwa rpabaHckmx u rpabaHcko-IpuBpenHUX ofie/berba CaBes-
HOT Cy/ia, BPXOBHUX CyZOBa peny0nuKa 1 ayTOHOMHMX IOKpajiiHa U BpXOBHOT BOjHOT
cyma op 15. u 16.10.1986. roguue. HaBemeno npema: Crexxana Aupgpejesuh, /byburia
MunyTtunosuh, 3gpasko Ilerposnuh, ,,IIpoMere cTaBoBa cyfcKe Ipakce IpeMa HaKHaM
HeMmarepujanHe mrete, y: 3. M. Ilerposuh, H. Mpeuh Iletposuh (pemaxropn), HakHa-
ga Hemaillepujante wilieitie, CTp. 83 u 84.

77 J. Papumuh, O6nuiayuono tipaso, otiwiiu geo, cTp. 283. Jla He3HAaTHA LUTeTa He [aje
IIpaBO Ha HaKHafly, Ouo je jenuHcTBeHO 1 CaBeTOBambe IpefcTaBHMKa CaBe3HOT cyaa,
BPXOBHUX CY[OBa pemyO/MKa ¥ ayTOHOMHUX IIOKpajiiHa M BpXoBHOr BOjHOT cyma o
mpobnemMyuMa HeMaTepujanHe mTeTe of 15. u 16.10.1986. rogune. Bup. Obpasnoxemne
3akpydaka CaseroBamwa. HaBegeHo mpema: C. Auppejesuh, /b. Munytunosuh, 3. ITe-
TpOBMh, HAB. 4/IaHAK, CTP. 65.
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OHO TPIIM JIOCTVKe ofpeleH, pemaTMBHO BUCOK CTelleH MHTEH3UTeTa M Ja
je myroTpajaH, U fia, Kao TaKaB, IIPeiCTaB/ba 030M/BHO HapylLIaBambe HeroBe
ncuxmdKe paBHOTexe. ® JIpyruM pedmma, Tpeba Ja MOCTOjU TaKBa IOBpefa
yroBopa KojoM Cy IIpoy3poKoBaHe 3HaTHe mociemuie.” He cMe ce, mehyTim,
3aK/BYYNTH Ja CY jauMHa U Tpajarbe 60/I0Ba, OFHOCHO CTpaxa jefyiHe OKOJTHO-
CTH O KojuMa Tpeba BopuTu padyHa. CBakm ciy4aj ce Mopa npocyhusaru 3a
cebe, 1 TO y yenokyirom rweiosom xominexcy.’’ Cmabu i kparkoTpajum
HpeTpIUbeHN 60/I0BM, OHOCHO CTPaX MOIY ¥ CK/IOUY C6UX OKOTHOCIIU CTly4aja
6utu pasor fia ce omreheHOM 3a BUX He IPM3HA IPAaBO HAa HOBYAHY HAKHAAY
HemartepujaHe mTete.!

OBo je jenHa Ofi OCHOBHUX KapaKTepPUCTVKA OBOT IIPABHOT MHCTUTYTa
¥ 3HaYajHA pas3/nKa n3Mely HakHajie MaTepyjaHe M HaKHaJe HeMaTepyjaiHe
mrete.? 3a 06uuHy ysHeMMpEeHOCT Koja MOXe HACTYNMTH 360T TOBpefie
yrosopa nosepwian, Hehe mmaTu nmpaBo Ha HakHapy (De minimis non curat
praetor).33 OBo 13 pasyora mTe ce y3HEMUPEHOCT PEIOBHO jaB/ba Kao MPaTH-
Jall O4YeKMBamba yTeMe/beHUX Ha obehamuMa, ma ce y3uMa ja je TO pU3UK C
KOjUM yroBapauyu Mopajy pauyHatu.®* TIpummkoM pasMulIbama O yrOBOPHO]
OfITOBOPHOCTH Tpeba CTa/HO MMaT! Ha yMY Ja CBaKM YroBop Ipare ofpehenn
pu3nI. 3a pas3MKy Of OIACHOCTU Ja ce Oyze )KpTBa HEIMKTA, KOjoj je M3/Io-
JKeH CBaKo, 1 To 6e3 cBoje BOJ/be, pU3MKYy ja he mreTHa pajma 6MTH oBpefa
JroBOpa, U3NOXKeEH je caMo OHaj Ko je 3akbyuno yrosop.®” Bymyhu ma je Taj
PM3UK IIpey3eT BOJBHO, CMaTpa ce [ja Hije HEelPaBMYHO CHOCUTH U ofpeheHe
TIOC/IEIIIIE AKO JIPyTa yTOBOPHA CTPaHa He M3BPIIN yPelHO CBOje obasese.%®

78  Cyn he ako Habe ma oxomHOCTH cMy4aja, a HAPOUUITIO jauuHa 6071064 U CTUPAXA U HUXO0BO
iipajarve TO OIpaBfiaBa, MOCYAUTM INPaBMYHY HOBYaHy HakHapmy. Bup. 300, um. 200
cr. 1.

79 V. JaHkoBel, Ha6. unanax, cTp. 123.

80 Jocun Crygun, ,CaBjeToBame O HaKHafli HEMMOBMHCKe IITeTe Yy BpxoBHOM cymy
Jyrocnasuje®, Hawia 3axonuitiocisi, 6p. 4/1968, ctp. 283.

81 3ax/pydak cacTaHKa CyAuja IIpefCTaBHUKA IPahaHCKUX Ofe/berba OKPY>KHMX CY[OBa Y
CP Xpsarckoj 1 BpxosHor cyaa XpsaTcke ofpkaHor 26. u 27.11.1985. Haseneno npe-
ma: ViBuna Lpuuh, Tywbe ipaharckoi dpasa, Ipumjepu * objawrera * cygcka tipaxca,
3. uspame, 3arpe6, 1989, ctp. 120. Ha o6aBe3y fja ce IpMIMKOM OfIy4MBamba O 3aXTEBY
32 HOBYaHY HaKHaJy HeEMaTepUjajaHe LITETE OLEbYjy CBe OKOTHOCTM CITydaja Off KOjuX
3aBJMCH TIPAaBO, a HAPOUMTO BUCMHA HAaKHaJe, IIpU YeMy Cy Tpajame U jaduHa 60JI0Ba,
OJHOCHO CTpaxa caMoO JIB€, CTMHA BPJIO Ba)KHE, OKOJTHOCTYM YKa3aHO je U y 3aK/bydKy
cepunie Ipahancko-npuBpenHor ofeberba BpxosHor cyna Xpsatcke ox 30.03.1987. (Cy-
343-1V/87). V1. Upuuh, ,Haknana HemaTepujajiHe LITeTe — HEKa MUTama’, CTP. 5.

82  O. Craukosuh, Has. geno, cTp. 95.
83 1. JaHkoBel, Has. unamax, cTp. 123.

84  Guenter H. Treitel, The Law of Contract, London, 1983, ctp. 744. HaBeneHno mnpema: V.
JaHkoBel, Has. unanak, ctp. 120 n 121 (1)1-1 15.

85 1. Jankosen, Has. geno, cTp. 17.
86  Hcino.
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ITomasu ce op Tora ga 6m ce NMpu3HaBameM HaKHajle 3a HE3HATHe 1
KpaTKOTpajHe 60/I0Be, Ma KaKO [a je BIUXOBO IOCTOjarbe HeCYMBIUBO, da-
BOPM30Ba/IN KOPMUCTO/bYOMBM MOTHUBY, IITO OM 3a MOCIEAUIYy MOITIO MMa-
TH Jla ce KOJ mNojenuHana pabajy mpuoke/pbKuBama Jja MM IITeTa Oyme
npoyspokosana.?’” Cmarpa ce fla 61 y TOM c/y4ajy oBaj IpaBHI MHCTUTYT O-
CTao caM ceOy MPOTMBpPEYAH 1 Heranuja IVIeMeHNTHX MOTIBA 300T KOjuX je
npuxsahen.®® To 61, mpemMa 0BOM MUIIberbY, TOBENO 0 KOMEpIjaTu3aliyje
HajoCeT/b/BHj€ YOBEKOBE cq)epe,89 U HecaryllefyBOr IMpemba Kpyra Cly4ajeBa
y KOjuMa ce IpaBMYHA HOBYAHA HAKHA/lAa MOXKe JOCYAMTH, IITO OM IOBENIO
JI0 3aTPIAHOCTM CyJOBa 3aXTeBMMa 3a HaKHajy HeMaTepujaaHe mreTe.”’
C TuM y BesM je M Ipakca TYPUCTMUKUX areHIMja Koje y IOcC/Iefibe BpeMe
IPero3Hajy T3B. ,Tpabnmejkepe” (troublemakers), muma Koja KOPUCTE HUXOBE
ycayre ga 6M KacHuje Ha OCHOBY IIPUIOBOpa HoOwmiIa IomycT mmm Oecriia-
TaH OfIMOD, jep 3Hajy #a IyToBame Hehe OMTM OCTBapeHO y HMOTIIYHOCTH Y
CKIaay ca 00jaB/beHNM IIPOrpaMoM HYTOBaH)a.gl YV 300 (un. 200 crt. 2) ce
Ofl Cy[ia 3axTeBa ONPE3HOCT IPUINKOM OJIy4MBama O 3aXTeBY 3a HaKHAJy
HeMaTepuja/iHe TTETe, KA0 U O BUCUHY HheHe HAKHAJIE, > POIICUBAIbEM J[a
ce MOpa BOAMTM padyHa O 3Ha4ajy HoBpeheHor mobpa m Lmby KoMe CiIy-
KV Ta HaKHAJA, ajli ¥ O TOMe JIa ce HhoMe He IIOTOflyje TeXXmbaMa Koje HIUCY
CIIOjUBE Ca HeHOM IIPUPOJIOM M JPyHITBeHOM cBpXoM. OBOM ozipen6om Ha-
JIaXKe ce CYAY Jia, OCUM O CYOjeKTMBHMM eJIeMEeHTMMa, MOpa BOAUTH padyHa
M O JPYLITBEHUM KPUTEPUjyMUMa, Tj. la MOpa y3eTH y 003up He caMo TO
Kako omreheHn moxuB/baBa mTeTy, Beh u ma 1 je, mpema Inefamy ApyLIT-
Ba y JaTOM MOMEHTY, IIPOY3pOKOBaHa TaKBa LITeTa fa je HOTpeOHO HOoCy-
ITH HOBYaHY HakHamy.> OBo, MehyTuM, He CMe MMaTH 32 TOCTEMITY J[a
ce oOIemNUBame ILITeTe 3aCHNMBA IIPETEKHO HAa IIOCMATpamy CIO/BbALIBUIX
VHUIIMjA ¥ eJleMeHaTa LiTeTe, jep O TakaB 3aK/byyak 010 00jeKTMBaH U
saro Heravan.”* OHoMe ko Bpmm Tporeny Tyha mrera petko kaja he usre-
JIaTV OHOMMKO BEMKa KOMMKO je ocehame 3a my omrehenor.”

87 0. Crauxosuh, nas. geno, cTp. 95.

88 J. CrypuH, Has. unanaxk, cTp. 283.

89  Hcino.

90 M. Baperuh, Has. unanax, ctp. 477 u 478.

91 Muoapar Muhosuh, ITpuspegro upaso, 2. usgamwe, Kparyjesar, 2012, ctp. 469 ¢u. 5.
92 J. Paguumnh, Jmosuncka ogiosopHocili u weH gocei, cTp. 94.

93  Anekcanpap PanosaHoB, ,Haknaza HemaTepujante mrete (Ilojam, Bpcre u onpehnBame
BucuHe HakHaje), y: 3. M. Ilerposuh, H. Mpsuh Ilerposuh (pemaxropu), Haknaga
Hemaillepujante witieitie, cTp. 25.

94  Bug.y tom cmucny: J. Paguumth, Mmosurcka ogiosoprociii u weH gocei, ctp. 190.
95  MHcimo.
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[Torpe6HO je ocnmobopuTH Ce ,AYTO TATOXKEHOT CTpaxa of KoMepIuja-
musaimje ocehama 60ma“®® Tommku crpax’” umHM ce HeolpaBaHMM, a MO-
CTaB/bambe MpeBUIIe CTPOIMX 3aXTeBa HEIIPABUYHUM, jep ce THMe HOTLEeHYjy
mudHa 106pa, a daBopusyjy MMosuHcka.”® Mormo 6u ce pasMuIIBaTH 12
ce y CIyd4ajeBMMa IOBpefa IpaBa JIMYHOCTH, KOje CY 3a HMOCTIeAMIy MMaje
KPaTKOTpajHe AylIeBHe 60/I0Be Clabujer MHTEH3UTeTa, JOCYAM HOBYaHA Ha-
KHajla y M3HOCY Koju 6u 6uo cumbommuan.”® CurypHo je mputom, fa mpe-
TepaHoM ,noBehamwy amerura“ omrehennx He Tpeba, Ka0 HM CBAKOj APYTroj
BpcTH 3m0ynorpebe, mosmahusarn.'% Amm, mcto Tako, To He cMe 6uTH HU
»KanmuTan u3 Kojer he mpodur msBmaunTn nMuia Koja cy mpoy3pokoBaia
IITETY, jep jeAHy HellpaBAy He Tpeba cy30MjaTy ZPyroM.

3aKOHCKa IpaByIa MMajy 3a Wb f1a OATOBOPHOCT AY>KHMKA 32 HAKHA-
fy 1ITeTe 360T MOBpeie yroBopa CBedy Ha HOPMAanaH 1 pasymaH pusuk.'%?
ITpeko Tora, pusuk 3a ycmex mocia Tpeba ja cHocu mosepwian,. Moxe ce,
crora, pehu fja ce ycBOjeHUM pellemuMa He OfpaXkaBajy MCK/bY4IMBO OIIITA
IpaBHa Havesna, Beh ¥ LM/beBM 3aKOHOJABHE MONUTHKE Y 06/1aCTU YTOBOpPHE
OZITOBOPHOCTH, TIPK 4eMy OpOjHY pasio3y MOTY YTULIATH Ha TO Jja i Tpeba
BUIIIe 3aLITUTUTH jeHY WM APYTy yroBopHy ctpany.'®® MebyTum, Hujenna
HONINTHKA, T1a HY 3aKOHOZJaBHA, He Tpaje BeuHo. OHa ce Mema, ja 6u ce mpu-
JIarofVIIa APYUITBEHNM oTpebama, O

96  Hcino, cTp. 192.

97 UYmHu ce faje ,cTpax" of 6orahema yoruire, 11a Tako 11 10 OCHOBY HaKHaJje HeMaTepljaiHe
IITeTe, KOj) je 61O CBOjCTBEH APYLITBEHO-IIOIMTUYKOM CUCTEMY y BpeMe HOHOIIeHa
300, 6u0 pasor 3aIITo je IPaBoO Ha HAKHAJy HeMaTepyjaiHe MITeTe JOCTa ,,CTUA/BUBO
npuxsaheHo. X. Kauep, ,,KoHuent Hemarepujante mrere mo 3akoHy o 06Be3HUM (06-
NUTAlMOHKMM) OfHOCUMMa U3 1978. u ycropen6a ca KOHLIEITOM M3 XPBaTCKOT 3aKOHa O
06Be3HuM ogHocuMa 13 2005.% crp. 247. Mebhytum, mpomeHuse Cy ce OKOTHOCTH, U TO
He caMo ApywTBeHo ypeberbe, Beh 1 reHepanHo ompenebere y CMUCTY IPUOIIDKaBaba
CBeMy OHOMe IITO je HAIIpeJHO, IIITO Ce YeCTO MOABOAM MOJ, KOHCEH3YC, He CaMO O KO-
HAaYHOM YK/bYYMBaIby y €BPOIICKE MHTerpaiuje, Hero u mpe (GpopMajHOT YIAaHCTBA, O
HOTpeOu CYUITMHCKOT IIpUXBaTalkba KOMYHUTAPHUX TEKOBMHA (dcquis communautaire).
Xpsoje Kauep, ,,Ipu HOBOTe 13 HOBOT KOHIIENTa HEMMOBMHCKe IITeTe 110 3aKOHY O 00-
Be3sHUM offHocuMa u3 2005.% 36opruk Ilpasnoi paxynitieitia y 3aipeby, 6p. 5-6/2012,
crp. 1497.

98 J. Pagmumnh, O6auiayuono ipaso, otiumitiu geo, ctp. 283.

99 VBuna Upuuh, ,3Haveme OpujeHTanmjckux Kpurepuja BpxoBHor cyma Pemy6rvke
XpBarcke 3a JOCyAy IpaBUYHe HOBYaHe HaKHaJie HEMMOBUHCKe mTeTe", 360pHuk IIpas-
Hol gaxynitietia y 3aipeby, 6p. 5-6/2012, cTp. 1723.

100 J. Papuumh, Mmosurcka ogiosoprociti u wew gocei, ctp. 191.
101 MHcino, ctp. 191 u 192.

102 1. Mutposuh, y: b. T. Brarojesuh, B. Kpyms (pemakropu), Komeniiiap 3axona o obnuia-
yuoHum ogrocuma I, ctp. 649.

103 M. Jankosew, Has. geso, cTp. 19.
104 JMicino.
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IV Ilpakca Cyga npaspae EBpornicke yHuje

3a CyAcKy Ipakcy Ap)kaBa wiaHMLA EBporicke yHmje of moceGHOr
3Ha4daja je mpecyna Cyna mpaspie off 12. mapra 2002. roguHe KOjoM je JaTo
TyMademe 41. 5 YIyTCTBa O MaKeT apaH)KMaHI/[Ma.lOS Opnyka je moHera 1o
3aXTeBY 3a OfIy4MBarbe O IPeTXOHOM IUTamwy yyheHom ox cTpane Peruo-
HanHor cypa (Landesgericht) y Jinnny (Linz), Aycrpuja. [Iutame Tymaderma
TIOCTaB/bEHO je y IOCTYIIKY KOju je Ipef ayCTpUjcKUM cyzioM BobheH nsmehy
Simone Leitner u TUI Deutschland GmbH & Co. KG (y gammem Texcry: TUI) no-
BOZIOM 3aXT€Ba 32 HaKHaJy HeMarepujanHe mreTe. Haume, nopopuua Simone
Leitner ynnatuia je makeT apaH>KMaH KOJ, HaBefleHE TYPUCTUYKE areHLuje.
ApaH)XXMaH je yK/byulBao NeTHAeCTOTHEBHM OOpaBaK y jeffHOM KIy0 XoTeny
y Typckoj Ha 6a3u ycnyre ,,cBe ykbydeHo (all-inclusive stay). Oxo Heperby
TaHa HaKOH IIOYeTKa OfMopa, Sitmone Leitner je modena Ja IOKasyje CUM-
IITOME TPOBama Ca/IMOHE/IOM, BYICOKY TeMIIEpaTypy, KOja je HEeKOIMKO JaHa
IOCTM3aJIa U IO YEeTPHeCT CTeleHy, IpobieMe ca LUPKYIaLnjoM, Aujapejy,
nospahame 1 aHKCMO3HOCT. 3paBCTBEHO CTambe Simone Leitner je 3axTeBa-
710 [1a HeHM POAUTE/bY OPMHY O 1H0j 0 Kpaja muxoBor 6opaska y Typckoj,
¢ TuM Ja je 6oject morpajasa u HakoH Tora. C 063MpOM Ja Cy LIeJIOKYITHO
JIeTOBabe MIPOBE/IN Y XOTETy Y KOMe Cy OM/IM CMEllITeH N, ITie Cy Ce UCK/BYYUBO
XPaHWIN, TPOBabE je MOIJIO Jja ce MPUIINIIE XPaHU KOja je CIy)KeHa y XOTe-
my. YTONUKO TIpe jep Cy ¥ MHOTY JIPYTU TOCTY MMaJIM UCTE CUMIITOME.

ITo moBparky y AycTpujy, IpUroBop Koju ce Tumao 6omectu Simone
Leitner mocnar je TUI Ilowro Huje 6uno oarosopa, Simone Leitner, koja je
y TOM TPEHYTKy MMaja feceT TOMHA, IPEKO CBOjUX POAuUTe/ba MOJHENA je
TYXO0y 3a HaKHay LTeTe y M3HOCY of 25.000 aycTpujckux mmmHra. [Ipso-
CTeIleHN! CYJ je BeMMUYHO YCBOjUO TY>KOEHM 3aXTeB, ¥ TYXXMOLY JOCYAUO
HaKHafly y usHocy of 13.000 aycTpujckmx mmImMHra Ha MMe GU3MIKux 60710-
Ba 1 natme (eHrI. physical pain and suffering; nem. Schmerzensgeld) npoyspo-
KOBaHNX TPOBambeM XPaHOM, JOK je IIPeocTasu [eo 3aXTeBa, KOji Ce OfIHO-
CMO Ha HaKHaJly HeMaTepujajHe LITeTe 360T IyOMTKa Y)KMBama y OAMOPY
(enrn. loss of enjoyment of the holiday; nem. entgangene Urlaubsfreude), opi-
6uo. Cyn je cMaTpao fja, 1 ako ocehame He3aJOBO/BCTBA ¥ HETATVBHMU YTHC-
IV ycres, pasodapama Mopajy OuTy KBammduKOBaHM Kao HeMaTepujaaHa
IITeTa, 300T BIUX Ce He MOXKe IIPM3HATY HAaKHA/A jep y ayCTPUjCKOM IIpaBy He
HOCTOju offpeba KojoM je m3puunTo npepBubeHa HaKHa/A 32 TAKBE BUJJOBE
HeMaTepyjaaHe LITeTe.

Ty>munar ce >xamo Permonansom cyzy y JIuHIy Koju ce, IITO ce Ti4e
ayCTPUjCKOT TIPaBa, CaIIaCKo Ca IPBOCTENEHUM CYOM, a/lii jeé CMaTpao Ja ce
IpUMEHOM 4I. 5 YIYTCTBa O IIaKeT apaH)XMaHMMa Mo)ke ffohu o fpyradujer

105 IIpemmer C-168/00 Simone Leitner v TUI Deutschland GmbH & Co. KG [2002] ECR
1-2631.
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ucxopa. Yak u kaga Ou ce YIyTCTBOM IpPU3HABAIO IPAaBO Ha HAKHAAY
HeMaTepujajiHe LITeTe, Ha ibera ce IMyTHUK He 01 MOTao II03BaT! Y IIPaBHOM
OJIHOCY Ca OpraHN3aTOPOM Iy TOBamba, OFHOCHO IIOCPEHIKOM, C 0631poM fa
YIyTCTBUMA Y KOMYHUTAapPHOM IIpaBY HUje IIPU3HATO JUPEKTHO XOPU30HTAI-
Ho fiejctBo. - Ila mmak, cyfoBu gpyKaBa YIaHMIA Cy Y>KHU Jla HAaIIIOHATHO
IpaBO TyMade y CKIafy ca KOMyHuTapHum mpasom. C Tum y Be3u, Perno-
HamHM cyp y JIunny je HaBeo cTaB Koju je Cyn mpafe 3ay3eo Y IpegMeTy

Silhouette International Schmied,'"” ma, uako ce ymyTcTBOM He MOTY HaMeTa-

i obaBese mojenmmuiry % Te ce, cTora, IPOTHB Mera He MOYKe MO3MBATH HA

ynyTcTBo, off cyna'® npsxase unanmie ce saxTeBa ma ofpente HAIMOHATHOT
npasa, 6e3 063upa f1a 11 Cy JOHETe IIpe WM II0C/Ie YCBajamba YIyTCTBA, TY-
Mauy, IITO je Moryhe BuIIe, y CBET/Iy TeKCTa ¥ CBpXe YIIyTCTBa Kako 6u ce
OCTBapMO LWk KOji ce buMe uMao y Bupy. Oa o6aBe3a ce HAPOYNUTO OLHO-
cn Ha offpeqi0e HAIMOHA/IHYX IPOINCA YCBOjEeHUX Y LV/bY MMIIEMEHTHPabha
KOHKPETHOT yIIyTCTBa. YckaaheHo TyMadere o/masy y 003up TeK HaKOH JC-
TeKa poKa 3a MIMIUIEMEHTallujy YIyTCTBa, jep CBe [0 TOT JaTyMa ofpen6de
JIyTCTBa Ce TPeTMpajy Kao Jia He cajipxe mpaBHO mepdextre obasese.''”

106 Bup. mpenmerte: 152/84 M. H. Marshall v Southampton and South-West Hampshire Area
Health Authority (Teaching) [1986] ECR 723, tau. 48; C-106/89 Marleasing SA v La
Comercial Internacional de Alimentacion SA [1990] ECR 1-4135, Tau. 6; C-91/92 Paola
Faccini Dori v Recreb Srl. [1994] ECR 1-3325, tau. 20; C-232/94 MPA Pharma GmbH v
Rhone-Poulenc Pharma GmbH [1996] ECR 1-3671, Tau. 12. Buiie o fupeKTHOM JejcTBY
ymyrcraBa Bup. Pamosan JI. Bykapunosuh, Ysog y uncitiuitiyyuje u iipaso Eepoiicke
yHuje, 6. nsgame, Kparyjesan, 2014, ctp. 162-166.

107 TIIpemmer C-355/96 Silhouette International Schmied GmbH & Co. KG v Hartlauer
Handelsgesellschaft mbH [1998] ECR 1-4799, Tau. 36.

108 O nojMy mojefnHIia Yy KOMyHUTapHOM IpaBy Bup. Papmosan JI. Bykagunosuh, Ciieaparve
u ociieapusarve Komynuiapnux iipasa y Eepoiickoj ynuju, beorpap, 1998, ctp. 23-26.

109 O6aBesa p)kaBa WIAHMILA fja ce OCTBApM LWb IpeiBubeH yIyTCTBOM, K0 U HUXOBA
IYXHOCT, Ha OCHOBY Tafallier Wi. 5 YroBopa o EBpornckoj 3ajeguuun (caga wi. 4 cT.
3 Yrosopa o EBporckoj yHuju), Ipefy3uMama CBUX oarosapajyhux mepa, ommux mim
ocebHNUX, HOTPeOHNX [a Ce OCUTYpa UCIybeke Te 0OaBe3e OFHOCK Ce Ha CBe OpraHe
Ip>KaBa WIAHUIA, YK/bY4yjyhu 1 cymoBe Kafia je ped 0 CTBapyMa Koje CIIajfiajy y BhUXOBY
Ha/UIeKHOCT. Bup. mpepmere: 14/83 Sabine von Colson and Elisabeth Kamann v Land
Nordrhein-Westfalen [1984] ECR 1891, tau. 26; nas. tpegmeiti Marleasing v Comercial
Internacional de Alimentacién, Tad. 8.

110 P. [I. Bykapunosuh, Ciigapawe u ociiéapusare komynuitiapuux upasa y Eepoiickoj
yHuju, cTp. 93. CBe IO MCTeKa TOT POKa, Ap)KaBaMa WIAHMI[AMA Ce He MOXe 3aMepy-
T IITO HICY YCBOjU/Ie Mepe 3a MMIUIEMEHTALMjy YIyTCTBa y HAI[OHATHO NpaBo. Bup,.
u npegmet C-212/04 Konstantinos Adeneler and Others v Ellinikos Organismos Galaktos
(ELOG) [2006] ECR I-6057, Tau. 115. OBakaB cTaB je y CKIafy U ca JUPEKTUM JIejCTBOM
YIyTCTBa KOje, TaKoDe, MOoyke HACTYIIUT TeK HAKOH MCTeKa POKa 3a BeroBo criposoberse.
3matan Mewkuh, Tapko Camapuwuh, IIpaso Espoiicke ynuje I, CapajeBo, 2012, ctp. 206.
MebyTm, Kako Hayelo JI0jaTHOCTH, OCMM obaBese UMb, MOApasyMeBa M IyXK-
HOCT Jp)KaBa WIaHMIIA Jla ce Y3[p>Ke Off IIpefysyuMama 6110 Kojux Mepa Koje 61 Mo-
IJIe YTPO3UTU OCTBapMBame IU/beBa 13 YTOBOPA O OCHUBambY (0OaBesa HeUMHbEHba WM
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CynoBu fip>xaBa 4IaHMIIA Cy AY>KHM Jja IPUMEIbYjy Hadeno TyMaderha Halll-
OHa/THMX IIPOIINCA Y CK/Iafly ca MpaBoOM EBpoIcke yHIje y CBMM CIIOPOBMMA,
6e3 0631pa Ja M ce Kao TY)XeHN II0jaB/byje ApXKaBa (BepPTUKATHO €jCTBO)
VI TIPUBATHO 7uIle (XOpU3OHTAMHO fiejcTBo),! ' 1 HesaBucHo oxf Tora ma M
je KOHKpeTHa KOMYHWMTapHa ofipeni6a moBo/bHO onpehena u 6esycmopma.'!?
O6aBesa 0BaKBOI TyMauera y TEOPUjU Ce HAa3MBA ¥ IOCPETHUM /I€jCTBOM
ymyrcrasa.'!?

Cmatpajyhu ga wi. 5 YIryTcTBa 0 IaKeT apaH)XKMaHMMa Huje JOBO/BHO
npenusHo Qopmynncan #a O6u ce U3 Wera MoOrao M3Byhm HefBOCMMCIIEH
3aK/by4aK y IOIJIefly IIpaBa Ha HaKHaJy HeMaTepujalHe wTeTe, PernoHamun
cyn y JluHuy je omrydno jga mpekmHe nocrynak u ga Cymy mpasje yIyTu
3aXTeB 3a OJUIy4MBame O IPETXOAHOM IuTamy. CBOjUM NUTambeM HaIMo-
HAJTHU CYJ je TPaXMO Ja ce YTBPAY Ja /M ce Wi. 5 YIIyTCTBa MOpa TyMadn-
TV TaKO Jla Ce IJMe IIOTPOIIAYNMa, y Hadenly, Jofe/byje IpaBo Ha HaKHALy
HeMaTepujajIHe MTeTe 300r HeM3BplIeha VIN HeypeqHOT U3Bpllerma obaBe3a
13 YTOBOpa O TYPUCTUYKOM IyTOBamy. Moxke ce cMaTpati Aa je npehyTHo
IIOCTaB/bEHO M NUTaMbe [ja I/ je IIPaBOM Ha HaKHaJly HeMaTepujajHe ITeTe
o6yxsahena 1 HakHafa 360r Ty6UTKa yXuBama y ogmMopy,''* jep je ympaso
IIOBOZIOM OBOT O0/IKa HeMaTepyja/iHe IITeTe BOheH MOCTYIaK Ipey Haluo-
HATHUM CYJIOM.

Jla 6m ce oxpenyio 06MM I0jMa IITETE, MOpa Ce MOhM Off yCTaHOB/bEHE
npakce Cyga mpasie IpeMa Kojoj IoTpeba HeTOTBOPHE U jefHOOOpasHe
IpYMeHe KOMYHNMTApHOT IIpaBa 3axTeBa Jia ce erose onpende, y Kojuma
HIMje M3pM4INTO ynyheHo Ha IpaBo Ap)KaBa YIAHMIA 3a CBPXY ofipehuBama
BUXOBOT 3HAUeHma, MOPajy ayTOHOMHO M YHHU(OPMHO TYMAUUTH Yy I[efI0j
EBporickoj yHuju, ysumajyhm y 0631p BIX0B KOHTEKCT 11 CBPXY aKTa y KOMe

ysnopxaBamwa) (P. [I. Byxagunosuh, Yeog y unciuitiyyuje u ipaso Eepoiicke yHuje, cTp.
63), CynoBU Ip)KaBa WIAHMUIIA, HAKOH IITO YIYTCTBO CTYIIM Ha CHATY, MOPajy ce y3apKa-
TH, KOJVKO je To Moryhe, off TyMauerma yHyTpallllber IIpaBa Ha HauMH KOju OM MOTao
0306M/bHO YTPO3UTHU, HAKOH IITO POK 3a HErOBO TPAHCIOHOBAIbe MCTEKHE, IOCTH3amhe
npensubenor uwpa. Bup. nas. tupegmeiti Adeneler and Others, Tad. 123.

111 MebyTum, oHO je Of HAPOUUTOT 3HAYAjA ¥ C/IYYajy Kajja je YIYTCTBOM JJOfie/bEHO PaBO
II0jeAMHI[y 4lje OCTBAPUBAbE 3aBMUCU Off APyror mojeguHua. C 063MpoM [a yIyTCTBH-
Ma HUje IPU3HATO XOPU3OHTAJHO JUPEKTHO [ejCTBO, IOjeMHLM Y MOCTYILMMA IIpeN,
HAIMOHATHUM CyJOBMMa Tpeba [a 3axTeBajy fa ce MOCTOjehm yHyTpaummsu mpommcn
TyMade Ha ycKlal)eH HauMH Kako 01 BUXOBOM IIPUMEHOM, IIPAKTUYHO Ha MHAMPEKTaH
Ha4MH, OCTBApMIM CBOja KOMYHMTapHa Cy0jeKTVBHA IIpaBa y IPaBHMUM OFHOCHMA Ca
npyruM nojesuuumma. P. [I. Bykagunosuh, Cilieapare u ociieapusaroe KOMyHUAPHUX
iipasa y Espoiickoj yHuju, cTp. 122.

112 3. Mewknh, JI. Camapuymnh, Has. geno, ctp. 206.

113 P. [I. Byxagunosuh, Ysog y uncimiuitiyyuje u tipaso Espoiicke yHuje, cTp. 164.

114 Wulf-Henning Roth, ,Case C-168/00, Simone Leitner v. TUI Deutschland GmbH &
Co. Kg, with annotation, Common Market Law Review, Vol. 40, No. 4, August 2003,
crp. 939.
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cy cappxane.'!> TIpuberasame HaUMOHATHUM MPaBUMA je MCK/bYYeHO jep
npaso EBporcke yHuje, HademHo, HeMa 3a Wb fla feduHMIIE TTOjMOBe Ha
OCHOBY je[HOT WIM BUIe HALMOHATHUX IPAaBHUX CUCTEMA, OCUM YKOJIMKO
je To mapmunro npensuheno.!'® C o63upom ma cropa ogpenba He campxu
TakBo ynyhusame, Cyj npaBjie je IpMINKOM TyMaderma 41 5 YIIyTCTBa O Ia-
KeT apaH)KMaHuMa y3eo y o63up cnenehe oxomsoctn. Iomao je ox ompenbe
IPBOT MOACTaBa YI. 5 CT. 2 YIIyTCTBA KOjOM Ce Off Ap>KaBa 4IaHMIIA 3aXTeBa
fia Ipefly3My HEeOlXOfiHe Mepe jja 6u 06e36enuie fa OpraHU3aTop MyTOBaba
U/ TIOCPEeJHMK HAJOKHA[M IUTETY KOja je MOTpollayy IpPOy3pOKOBaHa
HEM3BPILIEH-eM WIM HEYPeJHUM U3BPUIEIbEM yroBopa. Y TOM CMUCITY, U3
npyre u Tpehe anuneje Ilpeam6byne YnyTcTBa jacHo je fia je cBpxa YHmyTcTBa
fla eNMMMUHUILIE pas/iMKe Koje MOCTOje y HAIIOHATHMM IIpaBMMa ¥ IpaKch
JipKaBa YWIAHMIIA Y 06/IACTY YTOBOPA O TYPUCTUYKUM ITyToBamuMa, !’ a Koje
3a IOC/IeINITY MOTY MMaTH HapyllaBambe KOHKypeHIyje usmeby Typomneparo-
pa M3 pasmmunTUX ApxKasa wiaHnna. HecopHo je a 6u mocrojame obasese
Ha HaKHAJy HeMaTepyjajHe LITeTe Y HEKUM Ap>KaBaMa 4JaHMI[AMa, alu He
y CBUM, 13a3Baji0 3HAaYajHO HapylIaBame KOHKypeHIje uMajyhu y Buny fa
je HeMaTepMjajHa LITeTa, Kao LITO je To KoMucuja UTakia, 4ecTa Iojasa y

115 Bup. mpepmete: 327/82 Ekro BV Vee- en Vieeshandel v Produktschap voor Vee en Vlees
[1984] ECR 107, Tau. 11; C-287/98 Grand Duchy of Luxemburg v Berthe Linster, Aloyse
Linster and Yvonne Linster [2000] ECR 1-6917, ta4. 43; C-357/98 The Queen v Secretary
of State for the Home Department, ex parte Nana Yaa Konadu Yiadom [2000] ECR 1-9265,
Tay. 26.

116 Bup. npenmere: 64/81 Nicolaus Corman & Fils SA v Hauptzollamt Gronau [1982] ECR
13, tau. 8; C-296/95 The Queen v Commissioners of Customs and Excise, ex parte EMU
Tabac SARL, The Man in Black Ltd, John Cunningham [1998] ECR I-1605, Tad. 30.

117 TUI Deutschland GmbH ¢ Co. KG, xao u aycrpujcka, dpaniycka u ¢uHcka Braga, cy
TBPAIV/IM []a C€ XapMOHM3al1[}ja HALMOHA/IHMUX IIpaBa Koja ce 3aXTeBa YIIyTCTBOM O IIaKeT
apaH)XMaHMMa CaCTOjM jefMHO Y fiedMHIUCAkby MUHMMATHOT HMBOA 3AlITUTE MIOTPOIIAYa
y oBoj o6mactu. Kao mocnenuija Tora, cBe ITO Huje M3pnunto obyxsaheHo YmyTcTBOM,
a HapOUYMTO BPCTA INTETe KOjy TpeOa HATOKHAZMTH, OCTaje Y HAIIeXHOCTH HaIo-
HAJTHUX 3aKOHOJ[ABAIA. YIIyTCTBO He IPeJCTaB/ba HUIITA BUIIE HEro CKYIl CYIITMHCKM
3ajefHMYKMX TIpaBIJIa KOja Ce THYY 3aK/bydera, CafpKaja U M3BpIIerha MaKeT apaHX-
MaHa, 63 UCIPITHOT pery/ucama IIeJIOKyIHe MaTeplje, HoCeOHO MuTama rpahaHcke of-
rosopHocTy. CXOIHO TOMe, 3aK/by4YaK O IIOCTOjarby IIpaBa Ha HAKHAJy HeMaTepujajHe
IITeTe He MOXKe OMTH U3BefieH jep ce y YIIYTCTBY O IaKeT apaH>KMaHMMa HU Ha jeTHOM
MecTy m3pu4uto He ymyhyje Ha To mpaBo. 3a pasiaMKy Of OBMX apryMeHaTa, Bmama
Benruje je TBpanIa fa Kopuinhemwe OMILITET I0jMa LITeTe Y IPBOM IOACTaBY WI. 5 CT. 2
YnyTcTBa mojpasyMeBa HEroBo LIMPOKO TyMademe, Y CMUCIY fia, HauelHo, CBe BPCTe
1mTeTe MOpajy 6utu obyxBaheHe mpomucnMa KojuMa ce MMIUIeMeHTupa YiyTcTso. To 6u
3HAYMIIO JIa Ce, Y OHMM [Ip)KaBaMa YIaHMIlaMa y KOjUMa OfIfOBOPHOCT 33 HeMaTepujaiHy
IITeTy MOpa OMTU M3PUYNTO MPOIICAHA, HEIIOCTOjarbe U3PUINTe Offpefde ca THM IMpaB-
HNUM JIejCTBOM MOpa CXBaTUTU Kao HeNpM3HAaBalbe IpaBa Ha HAKHAJy HeMaTepujajHe
IITeTe, ITO 6V 6M/I0 Y CYNPOTHOCTY ca YIIYTCTBOM O MaKeT apaHXKMaHMMa. [la ommTy
II0jaM IITeTe KOji je YIoTpeb/beH y YIYTCTBY HMje MOryhe TyMaunTu peCTPUKTUBHO, U
U3 1bera, y Hauely, MCK/bY4YUTH HeMaTepujajiHy LITeTy, cMarpana je u Kommcuja. Bup.
Has. fpegmeiti Leitner, Ta4. 16, 17 n 18.
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oBoj obmacti.''® Cyn npasze je mame mcrakao ma je YmyTcTBo, a moce6HO
4/I. 5 OCMUIIbEH Jla HOTPOIIAYMMa IPY>X! 3alITUTY, ~ a IIPaBO Ha HaKHafly
HeMaTepujaHe 1TeTe 300T TYOUTKA Y)KMBamba y OAMOPY je, Y TOM CMIUCIY,
O HapouMTOT 3Havaja 3a morpomaue.'?’ Ynmennua ma oMopu, myToBarma
U, YOIIIITe, OPraHM30BaHO Kopuirhemwe CTOOOMHOT BpeMeHa MIMajy IIoceOHy
APYIITBEHO-EKOHOMCKY Y/IOTY M Jla CY IIOCTa/Iy Ba>KHU 32 KBAJIUTET >KMBOTA
T0jeIMHALIR, TOAPa3yMeBa 1a IOTIIYHO Y KMBalbe Y BbJIMa MOpa ITPefICTaB/baTi
mo6po Koje y KOMYHMTApPHOM TIpaBy 3acmyxyje samruty. > OBo 6u 6mmo
y CKIafly M ca pacHpOCTParmeHOM TEeHJEHIVjOM IIMperma OATOBOPHOCTU
3a HeMaTepujajHy IITeTy, ¥ KOHKPEeTHO 3a mTeTy 360r ympomamheHor

118 Komucuja je y cBOjuM 3amakamyMa MUCTMIA HAa HeMaTepUjaaHy IITETY PasTMIUTY Of
OHe y C/Ty4ajy TeJleCHMX HoBpefa, fofajyhu ma je y Behunm gpxaBa ynanHuia npusHara
OITOBOPHOCT U 3a JpyTe BUJIOBE HEMATepUja/iHe IUTETe, IIOPE] HAaKHA/IE 32 IPETPII/beHE
¢dusuuke 60/10Be U ATy, TPAAMIMOHANHO IpefBuleHe y cBMM MpaBHUM CUCTEMUMA,
MaKO ce 0OMM I TIPeTIOCTaBKe Te OATOBOPHOCTY Ppas3uKyjy. VI Permonamum cyp y JInn-
11y je y 3aXTeBy 3a Of/Iy4MBaibe O IIPETXOJHOM IINMTalby KOHCTATOBAao ja je y Hemaukoj
JIOHET IPOIMC KOjMM je M3PUINTO NpefBubheHo IpaBo Ha HAKHAJy HeMaTepujaHe ITe-
Te KaJja je MyTOBame M30CTA/I0 WM je 3HaYajHO yInpomnaiheHo, 1 Jja ce y IIPaKcu HeMad-
KX Cy/j0Ba TakBa HakHaja fpocybyje. Bup. Mcisio, Tau. 12 u 18.

119 Tepamwa ma YOYTCTBO O INaKeT apam)XKMaHMMa MMa 3a LWb 3alITUTY IOTPOIIaya
noTepheHa je y panmjoj mpakcu Cypa mpaspme. Y npecyim y cinydajy Dillenkofer and
Others v Bundesrepublik Deutschland, Cyp, npaspe je, npBo, ykasao na ce y [Ipeambynn
YnyrtcTBa y Bullle HaBpaTa yuyhyje Ha samTuTy morpoirada. JIpyro, unmeHMIa fa ce
YmyTcTBOM HaMepaBajy OCTBAPUTH U APYTH LIMBEBY, Kao IITO Cy YKIalbaibe IperpeKa
C106OFHOM HPY>Kaby YCIyTa U 3alITUTA KOHKYPeHIje, He CIIpedaBa /ja CBPXa HerOBUX
ompenaba 6yme m 3amTuTa morpourada. Hajsan, ucrakHyTo je, ma he, mpema wi. 100a
CT. 3. TapalImer YToBopa 0 OCHNBaIYy EBpoIicke eKOHOMCKe 3ajelHMIle, Ha OCHOBY KOTa
je YmyrcTBO U ycBOjeHo, KoMucnja y cBojuM mpemiosuMa, Koju ce inter alia ogHOCE U
Ha 3alTUTY IOTpOIIaya, IIONasUTH Of IPMHINUIIA 6UCOKOT HU60a 3auiitiuitie. CriojeHn
mpeametn C-178/94, C-179/94, C-188/94, C-189/94 u C-190/94 Erich Dillenkofer,
Christian Erdmann, Hans-Jiirgen Schulte, Anke Heuer, Werner, Ursula and Trosten Knor v
Bundesrepublik Deutschland [1996] ECR 1-4845, Tau. 39. [la YIIyTcTBO IIpefcTaBba [0
IIMper KOHTEKCTa MOIMTIKE 3aIITHTe IIOTPOLIAYa, MOXe Ce 3aK/byInuTH U u3 yuyhnsama
y weroBoj IIpeambynu Ha akTe Koje je 3ajemHuIa ycBojuaa y oBoj obmactu: Pesomyrujy
Caseta ox 19.5.1981. rogure o fpyrom mporpamy EBpoIricke eKOHOMCKe 3ajefHMIE 3a
3aIITUTY HOTpOIIaYa ¥ MONMUTUKY obaBeurraBawa (Council resolution of 19 May 1981
on a second programme of the European Economic Community for a consumer protection
and information policy (Official Journal C 165, 23.6.1981, ctp. 24)), Pesonyuujy Case-
Ta of 10.4.1984. roguue o monutuun 3ajegHutie o TypusMmy (Council Resolution of 10
April 1984 on a Community policy on tourism (Official Journal C 115, 30.4.1984, cTp.
1)), Caommurewe Komucuje ynyheno Casery non HacnoBoM ,,HoBu mopcTuiaj sa nonu-
TUKY 3amrrute norpomada“ (Commission communication to the Council entitled ‘A New
Impetus for Consumer Protection Policy”), omobpeHo pesonyiujom Casera of 6.5.1986.
roauHe (Official Journal C 118, 7.3.1986, ctp. 28).

120 AprymeHT [ja CBM MOJIepPHM IIPAaBHYU CUCTEMM NPUJAjy cBe Behy 3Hauaj ropuinmeM oMo-
PY> Y cBOjuM 3anaxamuma nogHerum Cyny npasfie, ucrakna je 1 Komucuja. Bup. Has.
iipegmein Leitner, Tad. 18.

121 Muuusemwe Advocate General Tizzano y Has. iipegmeitiy Leitner, Tad. 43 u 44.
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ommopa.'?? TenepamHo mocMaTpaHo, OBaKaB MpaBal] PasBoja yTOBOPHE OJiTo-
BOPHOCTY ITOBE€3aH je Ca eKCIIaH3MjOM TYpM3Ma U YNEbEeHNUI[OM Ja TYPUCTUY-
Ke yC/Iyre HUCY BUIlle IIPUBMJIETHja OrpaHMYeHOr 6poja byau, Beh ,mpous-
BOJ HaMeHeH LIMPOKOj IOTPOLIHM 3a KOjU CBe BHMIIE IOjefMHAIla OfBaja
nieo cBoje yurrehesune u csor crobomHor BpeMena.' >

[Ipema Mynubewy ommrer npapobpanuona Tizzano n 6pojHM apry-
MEHTH je3WuKe ¥ CUCTEMATCKe IPUPOJie TOBOPE y MPU/IOT IIMPOKOT TyMadermba
I0jMa IITeTe ¥, IpeMa TOMe, IOTBPAHOT OfrOBOpa Ha muTame yuyheno Cyny
npaspe. Hajpe je mpumeheno gma ce, y TekcTy YIOyTcTBa, KaO M Y HEroBOj
npeaMOy/in, Ha BUIIE MeCTa KOPMCTM ommuTy mojam mreTe. Kopumherme
TI0jMa IITeTe y OMIITEM CMUCITY, 6e3 6110 KaKBUX OrpaHNYeHba, ONpaBaBa
3aK/by4aK a Taj ImojaM Tpeba eKCTEH3MBHO TYMA4MTH, Tj. ¥ KOPUCT apry-
MeHTa Jia je HaMmepa 61Ia fja ce YIyTCTBOM, 6apeM HayesnHo, oOyXBare cBe
BpCTe IITETE KOje MMajy y3pOUHY Be3y Ca HEM3BPLICHEM UM HEYPETHUM
usBplIemeM yropopa. OcloHall 3a 0BaKBO TyMademe [I0CPeJHO IpelCcTBasba
U NOMUBbae y TMOACTaBy 4 WI 5 CT. 2 APYIUX ,IUTeTa", MOpef IITeTe Y
cmy4ajy TemecHe mospefe. Ha ocHoBy oBakBor mspmumror ymyhmsama Ha
ocCTazie BPCTe IITETE, MOXKE Ce 3aK/byYUTU JIa II0jaM HITETe YK/bydyje KaKo
MaTepujaHy IITETY, TAKO U HeMaTepMjalHy IITeTy 300r TyOuTKa y>KMBarmba
y ofMopy.

Ha ocHoBy oBux pasmarpama, CyJ IpaBjie je ofay4d1o fa oAroBop Ha
nuTame Koje My je ynyheHo Mopa 6uTy fa 4i. 5 YIIyTcTBa O ImakeT apaHX-
MaHVMMa Tpeba TYMauuTH fia ce HNMe, Y Hauenly, fofie/byje MOTpoIIadnMa
IIpaBO Ha HAKHAJy HeMaTepujajiHe INTeTe IPOY3POKOBAaHE HEM3BPLICHEM
VIV HeypeIHUM U3BpLIemeM ycryra oOyxsaheHNx maker apamwxmaHoM. [la
Ha IMTame Koje je My je ynyheno Cyp mpazie Tpeba ja OAroBOpMU IIOTBPIHO,
JICTAKAOo je y CBOM MMIIbeHY M ONIITH NpaBobpanunan Tizzano, momajyhn
fla 6 peCTPUKTUBHMjUM TyMademeM II0jMa IITeTe YIIyTCTBO OMIO JIMIIEHO
Ziena CBOje JIeIOTBOPHOCTI.

Mako ce TymauemweM ofipefiaba KOMYHMTapHMX YIyTCTaBa ycMepasa
IpaKca CynoBa Ap>asa 4aaHuia, Cyz npasfie HUje HaJJIeXXaH [ia HelocCpe-
HO TyMauyl HaIlYIOHA/THO IIPaBo, -~ Te, CTOra, Huje y MoryhHocTu fla 06e36emu
eroBo jeH006pasHo Tymademe. > [Tpakcom Cyfia IpaBfie je;MHO ce Tpy-
Xa YHI(OPMHO TyMadere II0jMOBa 11 Have/Ia CaipyKaHux y npaBy EBporicke
yHHje, Koje he KOHauHO OUTY Ipey3eTo HAlMOHATHUM MMIlIeMeHTVpajyhum

122 JHcino, Tau. 43.
123 HUcino.

124 Peter-Christian Miller-Graff, ,,EC Directives as a Means of Private Law Unification®, y:
Arthur Hartkamp et al. (eds.), Towards a European Civil Code, 3rd Edition, Nijmegen,
2004, cTp. 78.

125 Walter van Gerven, ,,The ECJ Case-Law as a Means of Unifications of Private Law?‘, y: A.
Hartkamp et al. (eds.), nas. geno, ctp. 102.
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npasumma.'2® [lo Tama, Cyn npaBjie je TeHepaTHO CYOBUMA IpXKaBa YIaHM-
I1a IIPEITyLITao fja OFJIy4e Jia /M je Y KOHKPETHOM CIy4ajy TyMademe fomaher
IpaBa y CK/Iafly ca ymyTCcTBOM Moryhe vy 61 3a HOCTIe[UILY MO 3HaYehe
Koje 6u 6uno contra legem.'*” Yunu ce, mehytnm, ma je Cyn npaspe y npesi-
merty Leitner v TUI Deutschland ofcTynuo of TakBe Ipakce U USPUUINUTO Cy-
repucao j1a je ycknaheno rymaueme moryhe.!?®

Osa mmpecyia, MaKo ce BbOMe OfipakaBa IapILiyjaIHU IPUCTYII, CBEJOYN
o cnpemuocty Cyga IpaBjie Jia ja CBOj HOIPUHOC IIPOIleCy eBpolensanyje
npuBatHor mpasa.'?’ MoTusucana je merosom 3abpumyTtouthy 3a moce6-
HO pamMB IOJI0XKaj MOTPOIIaYa, ¥ 3HAa4ajeM KOjii ce y KOMYHUTAPHOM 3a-
KOHOJABCTBY MpWJiaje 3aIITUTY HUXOBUX MHTepeca. >’ U mopen BpeaHOCTH
KOjy ¥IMa y TOM CMUCITy, IPUCYTHU Cy cTaBoBu Aa ce Cyn IpaBie y OBOM
IpENMETY »...3aHeO MJejoM omumTer npaBobpanmona Tizzano, fa ‘HaKHaja
HeMarepujajHe IuTeTe 300r ryOuTKa y>KMBama y OFMOPY je Of HmoceGHOr
sHauaja 3a morpomave... > IIpema Tom mMummewy Cyn mpasme Tpeba ma
ce ofympe ,IIeCMU CHPEHA‘, OHMX KOjU Ia CMaTpajy ,apXUTEKTOM eBpOIl-
CKOT IPMBATHOT IIpaBa‘, M Ja Taj ,IPOMETEjCKYM I0CA0" MPErnyCTy APYIUM
uHcTUTYIMjaMa EBponicke yruje.' >

Opnyke Cyza mpaBfie HUCY Off 3Ha4aja caMo 3a Ap)KaBe WwiaHuie, Beh
U 3a TIpUApY)KeHe Ap>KaBe, ¢ 003MpoOM Ha HUXOBY obaBe3dy yckaahuBama
moMahux mpommca ca mpaBHUM TeKOBMHaMa Wi IpaBHuM Hacnehem EBpomn-
cxe yauje.! ¥ Acquis communautaire, nopen ocranor, o6yxsara u npakcy Cyma

126 MHcino.

127 Paul Craig, Grainne de Burca, EU Law, Text, Cases and Materials, 5th Edition, Oxford,
2011, crp. 203. IIpema craBy Cyna mpaspe, o6aBesa yckinaheHOr TyMadera HalMOHAI-
HOT ITpaBa OTpaHMYEHA jeé ONMIUTUM IMPAaBHUM HaueMMa, HApOYUTO MPUHIUIIOM IIpaBHe
CUTYPHOCTU U 3abpaHe peTPOAaKTMBHOI fejcTBa. Takobe, oBa o6aBe3a He MOXe IIOCIY-
XKUTY HI K40 OCHOBA 3a TyMauere YHYTpalllibeT [IpaBa contra legem. Bup. nas. tipegmeri
Adeneler and Others, Tad. 110.

128 P. Craig, G. de Burca, EU Law, Text, Cases and Materials, ctp. 204.
129 W.-H. Roth, nas. unanax, ctp. 937 u 938.

130 Bup. y Tom cmucy Michael Dougan, ,The Vicissitudes of Life at the Coalface: Remedies
and Procedures for Enforcing Union Law before the National Courts®, y: Paul Craig,
Gréinne de Burca (eds.), The Evolution of EU Law, 2" Edition, Oxford, 2011, cTp. 424.

131 W.-H. Roth, nas. unanax, ctp. 950.
132 MHcino, cTp. 951.

133 CnopasyMoM O CTabWIM3aIMju M IPUAPYXUBamy je mpensubero ma he ycxmahusame
YHYTpaIllbMUX TPONUCAa ¥ IpeysMMame KOMYHMTapHMX TEKOBMHA 3alloyeTy Ha JaH
noTnucuBama Criopasyma 1 fja he ce mocTemneHo mpommpuBaTi Ha CBe e/IeMeHTe IPaB-
HYIX TeKOBMHa 3ajefHuIle Ha Koje je CriopasyMmoM ynyheHo 1o Kpaja IpesasHor Iepuoja.
Bup. 3axoH o noTphusamy Cropasyma o cTabuamsanuju u npuppyxusamy usMmeby Es-
POIICKVIX 3ajeHNIIA U IMXOBUX [ip)KaBa WIAHMIIA, ca jeHe cTpaHe, u Peny6mke Cpbuje,
ca mpyre crpane (Caymbenu inacnux PC - Mehynapoghnu yiosopu, 6p. 83/2008; mame y
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npase.'** Mako y npouecy ycknahuBama ynyTcTBa MMajy Hajpehu 3Hauaj 135
HIje JOBO/BHO CaMO M3MEHUTH NocTojehe 1 JOHeT HOBe IPOIIiCce Y LUbY
BUXOBOI yckaahuBama ca HemocpemHuM ys3opoMm (yckmahusame y yxeMm
CMUCTTY WM T3B. popMaHa XapMOHM3aluja), Beh je HeonxogHo 06e36enyTn
U BUXOBO ycKIaheHo TyMauemwe 1 mpuMeHy (ycknabupame y mpeM cMUCITY
v T3B. GYHKIMOHATHA XapMoHu3anuja).*® ¥ tom cmucry, ocum 3akoHo-
TaBHE, MOXKE C€ TOBOPUTH U O CY[CKO] M YIIPaBHOj XapMOHI/ISaHI/IjI/I.137

U3 dpopmynanuje na he Cpbuja ,HacrojaT ga 06e3beny mocrerneHo
ycknabusamwe nocrojehux sakona u 6ygyher sakoHOfaBCTBa ca IPAaBHUM Te-
KOBVMHaMa 3ajefHMIe", MOXKe ce 3aK/bY4NTH Jia je Y IUTamy ,MeKa obaBesa’,
unja ce PUPOJA MOXKe ONPENETUTH Kao 0b6aBesa CpecTBa, a He Iumba.'>
MebhyTtuM, 3a mOTIIyHO M 67TaroBpeMeHO MCIIyHaBalbe OBakBe obOaBese 3a-
MHTEpeCOBaHe Cy He caMO YTOBOpHe CTpaHe, >  Beh M mojesuHum, y Mepnu
y Kojoj uM ycknabenn mpommcu 6ymy opepMBany IpaBa MM HaMeTasn
o6asese.'*” 3a pasmuxy op bopmannor ycknahusamwa, y morneny bynximo-
Ha/iHe XxapMoHM3anyje CIopasyMoM O CTaOMIM3auuju U MPUAPYKUBAbY je
npomucato ga he Cpouja o6e3beguitiu fia he Baxxehe n 6yayhe 3akoHogaBcTBO
OUTHU NPaBUIHO IPYMeeHO U crposeieHo. [upumM TymademeM oBe ofpen-
e, kao 1 obaBe3e IMpU3HaBamba BaKHOCTY, He caMo yckinabusamy Bakeher
CPIICKOT 3aKOHOJIaBCTaBa Ca 3aKOHOJABCTBOM 3ajefHMuLe, Beh 1 HeEronoj
IeTIOTBOPHOj IIPMMEHN, MOXKe Ce TOBOPUTHU O IIOCTOjamy obaBese momahmx

¢dycHoTama: CriopasyM o crabunusauuju u npuppyxusamwy), Hacnos VI Yexnabusame
MIPOINCa, IPMMeHA IPaBa U IpaByIa KOHKypeHIuje, 4l 72 CT. 2.

134 O acquis communautaire Kao eneMeHTy nonutuke npujema Bup. P. [I. ByxagmHosuh,
Yeog y uncimuinyyuje u iipaso Eepoiicke yHuje, cTp. 481-483.

135 Paposan JI. Bykaguuosuh, Kako ycknahusaiiu gomahe upoiuce ca upasom Espoiicke
yHuje, Kparyjesan, 2004, ctp. 29 u 50.

136 Papmosan Bykammuosuh, ,Hemocpemna mnpumena Cropasyma o crabwimmsanyju u
npuppyxuBamwy — Yckiaabusamwe gomaher mpaBa ca mpaBHMM TekoBMHaMa EBporicke
yuuje®, IIpasuu xusoii, 6p. 12/2010, cTp. 413.

137 Hcimo. Penry6ruka Cp6uja ce CriopasyMoMm 0 CTabuIM3anyju u IpUAPY>KuBamwy ob6aBesa-
a He caMo ,,1a he HacTojaTu fa 06e36enu mocTeneno ycknahupamwe mocrojehux 3akoHa
u 6ynyher sakoHOaBCTBa ca IpaBHUM TeKoBrHaMma 3ajenHuie’, Beh u ,,na he 06e36emu-
i1 fia he Baxkehe u 6ynyhe 3akoHOEaBCTBO GMTHU MPaBIUIHO IIPUMEEHO ¥ CIIPOBENEHO .
Bup. Criopasym o cTabuamsanuju u npuppyxusamy, Hacmos VI Yekmabusame npomn-
ca, IpMMeHa IIpaBa ¥ NpaBulIa KOHKypeHuuje, 91. 72 cT. 1.

138 P.Byxaguuosuh, ,Hemocpenua mpumena CriopasyMa o CTabuIN3anuji U IpUAPYKUBAY
- YexnmahuBamwe momaher mpaBa ca mpaBHMM TeKoBMHaMa EBporicke yHuje®, cTp. 414.

139 3a Peny6muxy Cpbujy ucnymeme obaBese ycknahupamwa yHyTpallber IpaBa ca KOMY-
HUTapHMM TeKOBMHAMa je Off MONMTUYKOT 3Hadaja, jep he ce meHO fa/be HalpenoBame y
IIpoliecy IpUApPYKuBamba EBPOIICKO] YHUjH OLICHMBATU U HA OCHOBY CTeIleHa OCTBapeHe
XapMOHU3aLuje.

140 P.Bykapgunosuh, ,Henocpenna npumena Criopasyma o CTaOMIM3anuju 1 DpuapyX1Bamby
- YexnabuBame momaher mpaBa ca mpaBHMM TeKoBMHaMa EBporicke yHuje®, cTp. 414.

75



YIAHLN IIpaBo u npuBpena

CYZIOBa M yIIPaBHMX OpTaHa Jja IpUMebyjy yckmabeno Tymaderse.*! TTpasnum
OCHOBOM ycKIaheHOr TyMaderma Moxe ce cMaTpary 1 Wi 129 Criopasyma o
CTabMIM3aIVjY VM IPUPYKMBakby KOjuM je npenBubeno ma he crpane npeny-
3eTM CBe OIIIITe MM IToceOHe Mepe Koje Cy MoTpebHe 3a UCIyhaBabe CBOjUX
obaBe3a IpeMa OBOM CIIOpPa3yMy, Kao 1 fia he ce moOGpuHYTH la ce HOCTUTHY
numbesn yrBphern osum cropasymom.!*? o ,,cBuM Mepama“ Tpe6a cxBa-
TUTH 1 yckmabeno Tymaueme. * Y iy o6e36ehupama menorsophe mpasHe
3amTnuTe norpourada, CropasyMoM O CTaOWIM3AUMjU M HPULPYKUBABY je
npensubeHo yckmahusamwe norpomaykor 3akoHozascTBa y Cpbuju ca cTaH-
JapiyMa 3allTUTE KOju Cy Ha CHa3u y EBporickoj yHuju.

V 3akmpyyak

Maxko ce MOXe cMaTpaTy [ia IPaBHM OCHOB 3a HaKHAJly HeMaTepujaiHe
ITeTe KOjy je IyTHUMK IpeTpreo 360T IOBpefe YyroBopa O TYPUCTUYKOM
IyTOBama IIOCTOjY 1 IIpeMa 3aKOHY O OOIUTal[MIOHNM OJHOCKMA, U3PUIUTO
npensubame oBOr mpasa y 3aKOHY O 3aIITUTH MOTPOIIAYa je KOPUCHO jep
ce Ha Taj HAYMH OTK/Iamajy [iuieMe Koje Cy y IOITiefly OBOT INTama Ipu-
CYTHE Y TeOpUju U CYACKOj IPaKCU. Y CBAKOM CIy4ajy, 3aKOH O 3aIUTUTU
norpomaya kao creuujanad (lex specialis) nu xacuuju (lex posterior) y>xu-
Ba IIPEJHOCT y OFHOCY Ha 3aKOH O OO/MUTAllMOHMM OFHOCHMA YKOMUKO CY
VICIIYHeHM YCIIOBY 32 HeroBy mpumeHy. MebhyTum, kako 3aKoHOM 0 3aIITUTH
HOTpoLIaYa HUCY NpefBubheHn o6MMIM HeMaTepujaIHe LITeTe Yujy HaKHa-
Iy HOTpoLIay ¥Ma IIpaBo fla 3aXTeBa, a uMajyhm y Bupy ynyhyjyhy HOopmy
U3 WI. 3 CT. 7, HEOIIXOJHO je IPUMEHNTH ofpenide 3aKOHA O OOINUTralVIOHUM
opHocuMa. O obmunyMa HeMaTepujalHe IITeTe KOjJ Ce CMATpajy IPaBHO pe-
JIeBaHTHUM, usjacHno ce u Cyp npaspe Eporicke yHuje. Y npenmety Leitner
v TUI Deutschland ncraxao je fja je 3a 1e7TOTBOPHY 3aIUTUTY HOTpPOIIAYa Of
HapOYNMTOTr 3HaJyaja HaKHaJla HeMaTepMjaHe IITeTe 300T IyOuTKa y>KUBamba
y TYPUCTUYKOM IIyTOBa®Y, U Ja je OHa, Haue/lHo, obyxsaheHa IojMOM ITe-
Te KOju je cafipXXaH y YOYTCTBY O IakeT apamwkmanuma. OBy omnyky Cyna
IpaBjie MOPajy y3eTH y 003up 1 HalllM CyIOBYU ¢ 0631poM fia ce u3 Criopasy-
Ma 0 CTabVIM3aIMjy VM IPUAPYKMBAIbY, Kao OTBpheHor MehyHaponHor yro-

141 Bup. Papjosan [I. Byxagmuosuh, ,YcTaBHU OKBUP ycKnaheHOr Tymademwa 1 IpyMMeHe
ITpena3Hor TProBUHCKOT criopasyMa u Criopasyma o CTabMIM3aluju U IpUApYyKUBabY
y: Oymko Jumurpujesnh, Bpano My (ypenunim), XapmoHusayuja 3aKoH0gasciniea
Peitybnuxe Cpbuje ca ipasom Espoiicke ynuje II, Beorpan, 2012, ctp. 22.

142 OuwurnenHa je CTUYHOCT OBe ofipefibe ca 06aBe3OM AprKaBa WIAHNIIA Ha JIOjaIHY capajby
u3 471. 4 Yrosopa o Espornckoj yauju. Vcino, ctp. 23.

143 HUcino.

144 Bup. Criopasym o cTabuamsanuju u npuppyxusamy, Hacnos VI Ycknabusame npomnn-
ca, IpUMeHa IIpaBa 1 IpaBK/Ia KOHKypeHIyje, 4. 78.
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BOpa, MOXKe M3BECTU BUXOBa 00aBe3a Jja NpUMewyjy yckaaheHo Tymaueme
npoMahux npomuca. OBakBO TyMaderme cMaTpaMo HEONXOMHUM, a fortiori jep
ce WmUMe HMITUTY MHTepecC MOTpPOoIIavya KOjyu 3acay)Xyje IpaBHY 3alITUTY, A
JICTOBPEMEHO OCTaje YHyTap 3Hauea Koje J03BoJ/baBa ofpenda 3akoHa o 00-
JINTAILVIOHUM OTHOCUMA KOjoM je mpensubena moryhHocT mocyhusama HOB-
JaHe HaKHaJe 3a fylleBHe 60/I0Be 300r IOBpefie MpaBa JINYHOCTY, I1a Ce He
6u Moro cmarparu contra legem.

Jovan VUJICIC
Junior Faculty Member at the Faculty of Law University of Kragujevac

WHAT FORMS OF NON-MATERIAL DAMAGE
ARE LEGALLY RELEVANT UNDER CONSUMER
PROTECTION ACT AND PACKAGE TRAVEL
DIRECTIVE 90/314?

Summary

This paper presents de lege ferenda and de lege lata arguments which
justify the recognition of the consumers’ rights to demand compensation for
non-material damages for loss of enjoyment in holiday. This solution protects
the interest of consumers who deserve legal protection, while at the same time it
remains within the meaning of provision in Law on Obligations, which allows
the possibility of award of monetary compensation for psychical pains because
of the violation of the personal rights, so it could not be considered a contra
legem. Besides national legislation, we analyzed comparative solutions, which
have served as a model to our legislature in passing the Consumer Protection
Act. We refer to Package Travel Directive 90/314 and the practice of the Court
of Justice of the European Union in which the interpretation of the concept of
damage whose compensation the consumer has the right to request was made.
Special attention is paid to the judgment in the case Leitner which our courts
must be taken into account because the Stabilization and Association Agree-
ment, as ratified international agreement, obliges them to apply the harmonized
interpretation of national legislation.

Key words: non-material damage, contractual liability for non-material
damage, package tour contract, Consumer Protection Act, EU
law.
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Hean TOJOPOBU'R
apBokart y beorpagy

OJIOBOPHOCT 3A ITPABHE HEJOCTATKE
IIPU ITPOJAJN CTEYAJHOT OYKHUKA
KAO ITPABHOT JTNIIA

Pesnme

IIpu upogaju citieuajoi gyixHuxa kKao UpasHol 1Uya jaemajy ce pu-
3uyu y toineqy céojuHckux UpeiieH3uja mpehux nuua Ha UMOBUHU Koja ge-
KaapaimiueHo tpuiiaga ciieyajHom gyxcuuxy. Ilociiasma ce iuitiarwe y Kojoj
Mmepu je Kyiiay, 06akeol HpasHol nuyua UpasHo awitiuhen u Kkakea cy weiosa
ipasa y cnyuajy ga gohe go esuxuuje. Ayitiop y o6om pagy Hajiipe ogiosa-
pa Ha uuitiare ga nu moly OUiliu ucilyreHe Upettiiiociiiaske 3a e6UKUUJY UpU
ipogaju citle4ajHol gyiHuKa Kao ipasHoi 1unad, a 3aum ananu3upa 0giogop-
HOCIli Tipogasua 3a ipasHe Heqociaiike u 6asu ce 06ase3ama UPUKyivarba u
gasara UHPOPMAYUja 0 UMOBUHU CllleuajHOT gyrHuka. Aymiop 3aKkmwyuyje ga
KYiuy KOju ce Cyo4uo ca eUKyUjom citioje Ha paciionaiarey upaso Ha CHuxcerve
KylioiipogajHe yerHe u Upaso Ha HAKHAGY iilleille.

Kmyune peuu: tipogaja citieuajnoi gyxHuxa kao UpasHol nuuad, esuxyujad,
0gi080pHOCIH Tipogasya 3a UpasHe Heqociiailike, cilie4dj.

I YBom

IIpopaja credajHor Ay>XKHMKa Kao IPaBHOT /IMIA je IMOTOAAH HAIMH
3a yHOBYEeHe MMOBMHE CTEYajHOT JY>KHUKA, 003MPOM fia ce OBaKBUM Ha-
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YMHOM IIpOJiaje MOCTMKY BUINECTPYKe KOPUCTM. 3a CT€YajHOT JY>KHUKA U
EeroBe MOBEPHOLlE, 0Baj HAYMH YHOBYEIAa CT€YajHE Mace IO MpaBUIYy JIO-
BOZM [0 TMOoCTH3ama Behe KynompopajHe 1eHe y OZHOCY Ha IPOiajy Koja 6u
HofpasyMeBaja IPOJAjy IIOjeAMHAYHMX CTBapU CTedajHOr Ay>KHMKa. Ilo-
pen Tora, mMpofiaja CTeYajHOTr AY>KHMKA Kao IPABHOT JIMIA IOfpasyMeBa U
CHIDKaBame TPOLIKOBA CTEYajHOT IIOCTYIIKA M BpPeMeHa IeroBOI TPajama,
jep he ce nMoBMHa Koja je IIpeMeT IpOJaje YHOBUNTH OfjefHOM. Y CIIydajy
Ja ce MMOBMHA CTEYajHOT NY>XHUKA IIPOfiaje IO JelTOBUMA, JOJATHU TPOII-
KoBM he omTepeTnTy credajHy Macy mmajyhu y Bupy morpeOHe u3gaTke 3a
obesbebheme 1 ocurypare MMOBMHe 1 pusuke of omrehema u yHumTema.!
OBakBM TPOLIKOBU ce M30eraBajy, OHOCHO CMamyjy, OIpefie/biBalbeM 3a
IIPOJIajy CTEYajHOT NY>KHUKA Kao IpaBHOT muia. Kox oBor HaymHa mpopaje,
TPOLIKOBY U Tpajabe IOCTYIIKA Cy NpelyusHuje feuHucann u nocroju seha
U3BECHOCT Y IOBO/bHOM HAaYMHY OKOHYama CT€YajHOT MOCTYIIKA.

ITocmarpaHO 13 yI/1a 3aHTEPECOBAHOT KYIIIA, OBAKBa KYIIOBMHA MOXKe
OuTy mpuBnavyHa. Kymai He onrosapa 3a o6aBese CTe€4ajHOT Ty>KHMKA HacTaje
JI0 KYIIOBJHE, HACTaB/ba Ce IIPABHY Cy0jeKTUBUTET CTEYajHOT Ty>KHMKA (IITO
MOXKe OMTU Ba)KHO KYIIy 300T IPEIO3HAT/bMBOCTY OpeHfia Ha TPXKUIITY),
KyIlyje ce PyHKIVIOHa/IHA Le/IMHA KOjy KyTlall MOXKe Jla/be YIIOCIUTH, LieHa 3a
npenysehe Koja ce Kymyje y cTe4ajHOM IOCTYIIKY je HVKa Off LieHe 3a Apyra
cmmyHa npepnyseha koja mocnyjy 6e3 guHaHCHMjcKMX moTemkoha, KyIbeHO
IpaBHO /MIie 3afip)KaBa lob6MjeHe 1o3Bose (HIIp. JO3BOIE 3a JIeK Ko7 hapMa-
IIey TCKMX KOMIIaHMja, Ofo0peme 3a M3IPajiby U CIMYHO).

Pusunyu Koju cy moBesaHM ca KYNOBJMHOM CTE€YajHOT JY>KHMKA Kao
IPaBHOTI /IMIjA HpPeACTaB/bajy (OKyc mcTpaxmBamwa OBOT pasja. Hamme,
IIOCTaB/ba Ce MUTAIbe Y KOjoj MEPU je KyTal] CTe4ajHOr Jy>KHMKA Kao IIPaB-
HOT JINIIa OCUTYPaH Off €BeHTYa/THNX NOTPaKMBama Tpehux muua y nornegy
CBOjMHCKMX IIpaBa 1 Koje Cy KyIrueBe MOTYhHOCTH y C/Tydajy /ja paHMjy COII-
CTBEHMILIM MMOBJHE IIPOJATOr IIPABHOT JMIIA YCIIEjy Y CBOjUM 3aXTeBMMA, I1a
KYII/BEHO TIPaBHO JIMIle OCTaHe 0e3 MMOBMHE Koja je O1Ia ImpegMeT Mpopaje
y CTeuajy.

Y oBoj Temu mpemnosHajeMo jBa npo6nema. IIpBu je ma nmm yommre
KYIUBEHO IIPaBHO JIMIIe MOXKe M3TYyOUTU CBOjMHCKA IIpaBa Ha MMOBUHM KOjy
noTpaxyjy Tpeha mmia, 0631poM fia Kymal CTe4ajHOT Ay>KHUKA Kao IIPaBHOT
JMua KyIyje IpaBHO e 6e3 MKaKBMX oOaBe3a U fla ce CTeYajHM AY>KHUK
ocnobaha cBux obasesa. [Iutame je ma M oBakBa popMyalnuja yKpydyje
3aIITUTY M y C/Iy4ajy CBOjMHCKMX IpeTeH3mja Tpehux mmia, xoja cy mpa-

1 Mapko Mapjanosuh, ,,Yc10B1 3a IpOJiajy cTe€4ajHOT AY>KHMKA Kao IIPaBHOT /IUIia IIpeMa
HOBMM CTeYajHVUM IIpomucumMa, IIpaso u iipuspega, 6p. 10-12/2010, ctp. 182.

2 Stefan Smid et al, Der Insolvenzplan - Handbuch fiir das Sanierungsverfahren gemdfs
§§ 217 bis 269 InsO mit praktischen Beispielen und Musterverfiigungen, Stuttgart, 2012,
crp. 11.
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YIAHLN IIpaBo u npuBpena

BO CBOjMHE Ha ITOKPETHUM U HENOKPETHMM CTBapMMa CTEK/Ia Ipe Impofaje
CTeYajHOT MY>KHUKA, Ifle YK/bYy4YyjeMO U HIIp. moBpahaj MMOBMHe paHUjUM
BJIACHUIMIMA — pecTUTynujy. JIpyru mpobem je ma nau mpopgaBal CTe4ajHOT
OYyXHMKA Kao IIPaBHOT JIMIA OfiITOBapa 3a IpaBHE HENOCTAaTKe y CIydajy
€BUKIIMje, Ha KOju HauMH, 1OJ; KOjUM YCIOBMMA C€ OBa OITOBOPHOCT MOXKe
OTPAaHMYMUTH U TIOJ, KOjUM yC/IOBYMA YTOBOPEHA OTpaHNYerha He OV BaKMIa.

CmarpaMo fa je moTpe6HO 1MOCeOHO HAIIOMEHYTH Jia je Ipofaja CTe-
YajHOT IY>KHMKA Kao IIPABHOT /MIjA MOTyha, KaKo y PefOBHOM CTeYajHOM
IIOCTYIIKY, TaKO M IyTeM IUIaHA peopraHmusaunuje.” Y ciayd4ajy Ipopgaje Iy-
TeM IIaHa peopraHusanuje, Moryhe je mpefBumeTy fa ce CTeYajHU AY>KHUK
HajIIpe CaHMpa IyTeM Mepa Koje ce IpelBufe IIaHOM, a Jla Ceé 3aTUM IIpofia
Kao IIpaBHO JINIIE.

Il IIpeTnocTaBKe 32 €eBUKLN)Y

Vmajyhu y Buiy ia HakoH Ipojiaje, HUTU KYIUb€HO IPaBHO JINLIE, HI-
TV KYIall, He OfiTOBapajy 3a o6aBese Koje Cy HAacTajle 3a CTEYajHOT JY>KHMU-
Ka IIpe Ipofiaje, MOTPeOHO je OfTOBOPUTM Ha IIMTame Aa JIM Ce HOJ, OBUM
ocnobohewem of ob6aBe3a mompasymeBa M ocnmoboberme O CBOjUHCKUX
npeTeHsuja Tpehux /Mija Ha IPOJATOj MMOBVHIL

3a o6aBese HacTajle IIpeMa CTEYajHOM JYXXHMKY IIpe Ipofiaje He Of-
roBapajy Hy KyIall, HUTU KYIUbeHO IIpaBHO jmie. ITacuBa cTedajHOT Hy>KHM-
Ka TepeTy CTe4YajHy Macy, a aKTVBa IIPMIIa/ja IPABHOM JIMIY Koje je IPOAaTo.
Hamsrnen, oBakBo npaBujio 61 Tpebano fa 06e36eam npaBHy CUTYPHOCTH 32
HOTeHIjaIHe KYIILe, jep aKo KYIIal] He OiroBapa 3a IIpeTXOfHe obaBe3e, OH/a
6u Tpebao 1a MMOBMHY KOjy KyITyje HecMeTaHoO 1 y>kusa. OBakBa (He)oaro-
BOPHOCT 3a IIpeTXOofiHe o6aBe3e M0 yrnoTped/beHNM feduHMIjaMa 61 Mor/Ia
00yxBaTUTH 1 06aBe3e 110 OCHOBY ITOTPaKMBamwa Tpehux nuija, am 6u ncTo
TaKoO MOITIA U Jja je3W4KMM TyMadereM o0yxBaTtuTu ocnobobeme om 6mmo
KaKBMX IIpeTeHsMja Tpehux /mija Ha CTBapy Koje Cy IpojaTe Kao MMOBMHA
IPOJATOT CTeYajHOT Ay XKHMKA. [TocTaB/ba ce MUTame Aa /M KYI/bEHO PAaBHO
nuie Moxe O6UTH o6aBe3aHo Ha Bpahame cTBapy — IpuMepa pajyl MalluHe,
IPEeBO3HOT CPECTBA, HEKPETHUHE VIM HEKOT IIOTPaKMBamwa, 0 TYXOu He-
KOT JIMIja KOje TBPAM Ja je COICTBEHMK Te CTBapu. Jpyrum peumma, fa am
IPaBIU/IO Y3 CTEYajHOT IIPaBa, O HEOJTOBOPHOCTU IMPOAATOT IIPABHOT JINIIA U
KyIlIa 3a 06aBe3e CTEYajHOT MY>KHUKA, JepOTupa OIIIITA IIPaBU/Ia CTBAPHOT
IpaBa O YC/IOBMMa 32 CTUI[akbe CBOjUHE M IPaBi/Ia O PEUBUHAUKAL U?

3 Jparuuma B. CiujenaeBnh, Cnobopan Cracuh, Komenisiap 3axona o citienajrom wociiyi-
Ky, beorpan, 2006, cTp. 409.

4 Kathrin Brei, Britta Bultmann, Insolvenzrecht, Baden-Baden, 2008, ctp. 336.

bunren cymcke mpakce Bumer TproeuHCKOr cypna, 3akoH o ciliedajHom HOCHyiKy Kpo3
iipaxcy wmpiosunckux cygosa 2005-2008, beorpan, 2008, cTp. 214.
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10-12/2014. VBau Togoposuh (cTp. 78-90)

Ha oBo nurame fajeMo HeraTuBaH oarosop. IIpasuia o cTunamy mpa-
Ba CBOjMHE Ha IIOKPETHMM VM HEIIOKPETHUM CTBapyMa Cy pery/ycaHa cTBap-
HVM IIPaBOM U TOM I'PaHOM IIpaBa Cy npepnBubenn numerus clausus HaamHu
CTHUIIalba IIPaBa CBOjVHE, U Ta IIPaBIWIa Ce HA VICTOBETaH Ha4MH IPUMEHY)y
¥ IPWIXKOM olLieHe: ,d1ja je cTBap?“ — y cTe4ajHOM IIpaBy.

Y cympoTHOM, ako 61 ce y3eno ha KyIUbeHO IPaBHO /e feduHm-
TUBHO CTU4Ye CBOjUHY Ha CTBapuMa Koje Cy IpofiaTe Kao HheroBa MMOBVHA,
no/be 3a 3710ynorpebe M HETOTMYHOCTY Ou 6uao mmpoM orBopeHo. IIpn-
Mepa pazn, 6e3 063upa Ha Oula KakBa IpaBa Tpehux ymuia, KylnbeHo IpaB-
HO /uile 61 ce MOIVIO CMAaTpaTyl BIACHMKOM HeKpeTHUHe 6e3 063mpa IITO je
HEKO JIPyTo JIMIie UCTYy HeKPETHUHY KYIWIO IIpe KyI/beHOT IPaBHOT JINIA,
i OU KyIjbeHO HpaBHO jnie OMIo HedMHUTMBAH BIACHUK HMOKPETHUX
CTBapy Koje Cy IpefMeT M3Ty4dHOr mpaBa Hekor Tpeher nuia, wim 6u HIp.
TO IPABHO Jnie AePUHUTIBHO CTEK/IO MOTPaXKMBarba Koja Cy CIHOpPHA.

JacHo je ma oBakBa pellema HUCY Ofip>kuBa. Vnax, y jeqHOMe CcTedajHo
TIPaBO OJICTYTIA Off OMIITHUX TpaBuia rpaharckor mpasa.® To je mpaBumo Ha-
mrer 3aKOoHa O OO/MIUTAIIIOHVM OJHOCKMA, Y 4MjeM WiaHy 452 je npensubeHo
Ja y caydajy IpujeMa HeKe MMOBMHCKE IieIMHe IPABHOT JINIA, CTUIIA/IALL Off-
ropapa 3a Jyrose KOju ce OFHOCE Ha Ty LIeIMHY, 0 BPEFHOCTH HeHe aKTU-
Be.

Y cTedajHOM IpaBy je M3PUYMTO IPONMCAHO [ja HOBM CTUILIA/IAL, U
IPaBHO JMIlEe KOje je IPefMeT OBaKBe IIPOfiaje He OATOBapajy 3a Myrose
KOjM TepeTe Ty UMOBMHCKY HemHy.” YIIpaBo OBaKBe 3aKOHCKe ofipefibe 1ajy
OBOM HauMHy IIpOfaje y CTedajy aTPaKTMBHOCT 3a IOTEHLMja/He KYyIILe U
OBO TIpeficTaB/ba NpenBubeHn mM3yseTak y OfHOCY Ha IpaBmia rpabaHckor
npaBa.

Jlakre, ka0 3aK/by4ak OBOT fiefa pajia ce Hamehe Tesa ma ce ofpen6be
0 ocno6obery o OArOBOPHOCTM 32 06aBe3e HACcTajIe Ipe NMPofaje CTedajHOT
IY>KHMKA Kao IPaBHOT JIMIA HE MOTY OGHOCUTM Ha CBOjUHCKE V/IU JPXKaBUH-
cKe mpeTeH3uje Tpehux nuia, Te ja NOTEHIMjaTHN KYIIIY MOPajy UMATH Y
BUJly OBE PU3JMKE IPWINKOM JOHOIIEHa OfITyKe O KyIIOBMHM ITPAaBHMX JIMIIA
y CT€YajHOM IOCTYIIKY.

IIT OproBopHOCT NpoAaBLa 3a IPaBHE HETOCTATKe

O631poM f1a je McHymeHa IPeTIOCTaBKa Ja YOIILITe 10 eBUKIMje JO-
be mpunukoM KynoBuHe CTe4ajHOj AY>KHUKA Kao IpaBHOr nuna (y3 ocraje

6  Bmagmmmp Kosap, Munan Ilouyya, ViBan Crankosuh, Ouwitiu ciliewajuu dociiyiiak —
Komeniwiap 3axona o citiewajy ca cygckom épakxcom u 0g3axoHCKum axiiuma, beorpap,
2013, cTp. 226.

7  Bnapgumup Kosap, Komenitiap citieuajuux 3akona — 3axona o citieddjy u 3axoua o citieuajy
u nuUKeuUgayuju 6anaxa u gpywinasa 3a ocuiypamwe, beorpag, 2010, ctp. 170.
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YIAHLN IIpaBo u npuBpena

IpeTIOCTaBKe IpenBubeHe oOMMUranoHNM IIpaBOM), cacBuM je moryhe ma
HEKO JIMIIe 3aXTeBa [ia My Ce CTBap KOja Ceé Hajlasu y KYIVbeHOM IIPaBHOM
ULy Ipefa y CBOjUHY U Op)KaBMHY. Y CIy4ajy OBaKBe €BMKIMje, I0CTaB/ba
ce muTame KakBe MOryhHOCTM CTOje Ha CTpaHM KYIUbEHOT IIPaBHOT JIMIIA,
OJHOCHO KaKBa je U 4Mja je OITOBOPHOCT 3a €BUKLM)Y.

Hgonajy CTEYajHOT [y>KHMKA Kao IPAaBHOT JMIja BPIIM CTEYajHU YII-
paBHMK.® OBaKBa Ipogiaja je criennuyHa, MMajyhn y BUAy fa ce Kao mpopa-
Ball jaB/ba CT€YajHM YIPABHVK, a HE BIACHUK NPUBPEJHOT JPYILITBA KOja ce
npogaje (WiaH 1.0.0., akiyoHap). O631poM [ja 3a IpaBHEe HEJOCTaTKe IIpH-
JIMKOM KYIIOIIpOfiaje OAroBapa Ipofjapal], HOTPeOHO je aHaIM3MpaTy KaKBa
jé ONTOBOPHOCT CT€YajHOTr yIPaBHMKA IPUIMKOM OBE IPOJ3je.

Omnmrte je mpaBuIo fa 3a IPaBHE HeJOCTaTKe OAroBapa IIPOfaBall.
CrevajHM ynpaBHMK Ce Hajasy y MO3ULMjU Jla IIPOJaje MPABHO JIMIlE 9Mju
HMje B/IACHMK M TIpeMa OILITUM IIpaBMINMa 61 MOTao CHOCUTH IIyHY OfTO-
BOPHOCT YKOJIMKO Ce Ha CTBapyuMa Koje Cy IpeJMeT IIpojaje MojaBe IpaBHe
maHe. CkpeheMo maxmy Ja 3aMHTEPeCOBAHOM KYIIIy BEPOBATHO He 3Ha-
4y IpeBMIIe OATOBOPHOCT CTEYajHOT YNpaBHMKA, MMajyhm y Bupy fa oH
06aB/ba JIeMATHOCT Y GOpMU Ipefy3eTHMKA 1M fla ce MOXKe JeCUTU [a OH
HeMa 3HauyajHMje MIMOBMHE KOjoM OM OfiroBapao 3a IpaBHE HEJOCTAaTKe KOju
ce IojaBe, I1a YaK M IOpef 00aBe3HOT OCUTYyparma CTeYajHOr YIPaBHMKA Of
opropopHocTi. O6aBe3HO ocurypame of HpodecroHaNTHe OfTOBOPHOCTHU
CT€YajHOr yIIPaBHMKA IIOKPMBA LITETE KOje CTeYajHy YIIPABHMK HaHece IpU-
JIMKOM CBOT pajia YYeCHMIMMA y CTe4ajHOM MOoCTynKy. MebhyTum, mpode-
CMOHAaJIHA OAITOBOPHOCT CTEYajHOT YIPaBHMKA IIOCTOjM y CAY4ajy Kaja je OH
Ha4YVMHMO IIPOITYCT WJIN IPEIIKY y pafy, IITO MOJpasyMeBa IIpeMa CPIICKOM I10-
3UTMBHOM IIPaBy CUTyaljiije Y KOjuMa CTe4ajH! YIIPABHMUK IIPOY3POKYje IITe-
Ty YYe€CHULIMMA Y CT€4YajHOM IIOCTYIIKY HAMEPHO M/IM KPajibOM HEIaKIOM.
OBaxBa OATOBOPHOCT CTEYajHOT YIIpaBHMKA He OU IIOCTOjajIa aKo je OH YIIo-
XKMO JYXHY NaXKIby Y CBOM IOCTYIIamy, a UIIaK ce fecuio Aa je tpehe nuie
YCIENO y CBOjUM CBOjMHCKMX IPETEH3MjaMa Ha MMOBMHY CT€YajHOT JY>KHU-
Ka. Y OBOj CMTyaluju OCUTypame He Ou IOKPWU/IO 3axTeB 3a mospahaj fema
KYIIOIIPOZIajHE LieHe, jep CTe4YajHM YNPaBHMK He OfiTOBapa HUTM 3a JIAKY
HEMaXIby, HUTU 33 Cy4aj KaJla HEMa IeroBOr IPOIYCTa, a UIIAK je JJOLLIO
no eBukiyje. O63MpOM fia CTe4ajHM YIPAaBHUK HMje CYOjeKT KOju je y CBOje
MMe IPUMMO KYTIOIIPOJAjHY IieHy, Beh je Ta IleHa ymTa y cTeyajHy Macy, 3ax-
TeB 3a nmoBpahaj Jema KymompopajHe LieHe IIpeMa CTeYajHOM YIPaBHUKY He
6 6110 OCHOBaH.

Vmajyhu y Buay Hampey HaBefjeHO, 3axTeB 3a Bpahame cpasMepHOTr
Jiefna KyTOIpopajHe IieHe Tpe6ano O MOCTaBUTH IIpeMa CTedajHOj Mach jep

8  Hamuonamuu craugapy 6p. 5, IIpaBuiHuK 0 yTBphMBamy HALMOHANHUX CTaHAAPAA 3a
yIpap/bame credajHoM MacoM (Cr. inacnux PC, 6p. 13/2010).

9  3axoH o creyajy (Ca. inacnux PC, 6p. 104/2009, 99/2011 - np. 3akoH u 71/2012 - opyka
YC, 83/2014), un. 31.
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Kymai raha KynompopajHy IieHy Koja yIas3n y cTedajHy Macy. AKO KyIl/beHO
IPaBHO JINLie M3TyOy CBOjUHY HaJ, HEKOM MMOBMHOM, TO 3Ha4M fia 61 Kymarj
MMAao OCHOBA 3a CHIDKEH€ ljeHe 32 KYIUb€HO IIPABHO JIMIle, ONHOCHO IIpa-
BO Ha nospahaj mema cpescTaBa, jep je [OMIIO KO HeOCHOBaHOT oborahema
KOJI TIpMMaolia KyTonpoyajHe 1eHe. CMaTpamo f1a je fo6po pelreme y yo-
penHoM mpaBy (AycTtpuja) MOryhHOCT fia ce ieo KyNoIIpofajHe LieHe II0/I0-
1 Ha noceban pauyH (Treuhandkonto) Ha onpebhenn nepuon, na y ciaydajy
fla ce TOjaBe IPaBHU HEJOCTAIM U KYIUbEHO IPaBHO /Mie Oyfe M3T0KEeHO
eBUKIUjY, KyIIal] ¥IMa IIPaBo [a 3afip>KM Jeo KYIOIpOfiajHe IieHe.

Y HameM mpaBy 61 CIMYHO MOITIO OMTY yBeJIeHO IPaBWUJIO Jla Ce Ha
1oceOHOM GaHKapCKOM padyHY IIOJIOKM JIe0 HOBIIA, KOj) 611 Ha TOM padyHy
octao ozpeheHo Bpeme, kao rapaniyja 3a Moryhe mpaBHe HeJoCTaTKe KOju
OM ce IOjaBWIVM Y HEKOM IIepUOAY (HIIp. TOAMHY IaHa).

UYecra je cuTyanmja ma cacTaBHUM [0 YrOBOpa O INPOAAjU CTe€YajHOT
AY>KHVKA Kao MpaBHOT /yia 6yae 1 Kmaysya 0o Kojoj ce UCK/bydyje Ommo
KaKBa OJTOBOPHOCT 3a IIpaBHE HeJOCTaTKe y Be3M Ca INPOJajoM CTEYajHOr
IyXHWKa Kao mpasHOT uma.'’ Ha oBOM MecTy je TIOTpe6HO MpencruTaTu
JloMalllaj OBaKBe K/lay3yle.

Y nauem npasy (1. 513 300) 503BO/BEHO je UCK/BYUUTH OFTOBOPHOCT
3a mmpaBHe HemocTaTKe. MehyTuM, ykommko je mpomaBiy (cTedajHOM yIpaB-
HIKY) HeflocTaTak 010 II03HAT y BpeMe 3aK/byderba YTOBOpa O IPOaju, Uin
HIjeé MOTA0 OCTATH HEIllO3HAT, UCK/by4erbe OffOBOPHOCTH je HeBakehe.

CMaTpaMo Ja je LeHTPa/HO IUTame KOJ OATOBOPHOCTY IIPOfiaBIia
IpY IIPOJAj) CTEYajHOT AY>KHMKA Ko IIPABHOT JIMIIA IPY>Kambe KOMIUIETHUX
nHbOpMalnyja KyIIy 0 IM/bHOM IpaBHOM jmiy. Hanme, kynan mMopa nma-
TU IIpaBy CIMKY CTBapH, Kako 61, CXOHO TOMe, MOTao fia OIpeley CBOje
pM3JMKe M OJJIy4M Ce 3a W/IM IIPOTUB KynoBuHe. Kymary ce o creyajHOM AyX-
HUKY MH(opMuie myreM mnpocrnekrta (eHIN. offering memorandum, Hem.
Informationsmemorandum) v myTeM oMoryhaBama UCTpakMBama Off CTpaHe
HOTEHIMja/THOT KYIIja y JOBO/BHOM BpeMeHCKOM Iepuofy (cruposobeme due
diligence). IlpomaBar He cMe mpehyTaty 6uno KakBe MH(OpMAaIje ¥ IPUKPK-
TV 6MJI0 KaKBe JOKyMeHTe (IIpyMepa paay MofiaTKe O CYACKUM CIIOPOBYIMA,
CBOjMHCKMX IIpeTeH3MjaMa Tpehux mmua) of Kymnua. Y caydajy ja je cTedajHu
YIpaBHUK MMao JJOKyMeHTa Koja IoTBplyjy cBojuHCKe mpeTeHsuje Tpehmx
JUIla Ha MMOBMHY KOja Ce IIpOfaje Kao CacTaBHMU [€0 CTEYajHOT AY>KHU-
Ka, WIM My TaKBe IpeTeH3Mje HIUCY MOITIe OCTaTU HeIo3HaTe, Ofipenda o
VICK/by4erby OATOBOPHOCTM 3a IIpaBHE HEJOCTaTKe He MOXKe MMAaTyu OMIo

10 Wangxiang He, Unternehmenserwerb im Insolvenzplanverfahren, Miinchen 2012, ctp.
231.

11 W. He, nas. geno, ctp. 230.

12 Muxanno Benumuposuh, Cireuajro tipaso, Hosu Cap, 2004, ctp. 87.
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KaKBy IIpaBHY BaXHOCT. [laBameM HOTHYyHMX MH(}OpManuja o CT€4ajHOM
IYXHUKY TIOTeHIMjaTHOM KYIII[y, KyIIall fo61ja IpWINKY fia ce yIO3Ha ca

TIPeIMETOM KYTIOBVMHE 1 IPVUINKY J]a Y TIOTITYHOCTH CaTyiefia CBe pusuKe.'

Munubema CMO Jia ce CTEYajHU YIPaBHUK He MOXKe OCTOOONUTH OBe
oprosopHocTy TBpAehu fga Huje 610 y MoryhHOCTH [ia ce yIIo3Ha ce eBeHTY-
a/THMM IpeTeHsNjaMa Tpehux nmija Ha MMOBMHY CT€YajHOT HY>KHUKA, OffHO-
CHO [la 32 TaKBe IPeTEH3Mje HYje 3Ha0, aKO O TAaKBMM IIPETEH3MjaMa CBe0YN
TIIOC/IOBHA JOKYMEHTalija CTedajHoT fyXHuKa. ObaBesa je cTeyajHOr yIpas-
HUKa Jla Cé Y IOTIYHOCT) YIIO3HA Ca YKYIIHMM CTalbeM y KOM Ce CTeYajHU
IYXHUK HajIasy, yK/bydyjyhu II0CIOBHE KEbUTe U IOCIOBHY JOKYMEHTAILUjy
CT€YajHOT Ay >KHMKA.

Y cnyvajy fa je cTedajHM YNIPaBHVK Y IMOTIIYHOCTH 6MO CaBecTaH, Te
HMje MOTao HY Ha KOju HauMH #ohm 1o mHpopMammja fla CTeYajHU HyXK-
HUK HHje CTeKao IPaBO CBOjIHE Ha HEKOj CTBApM KOja [JEK/JIAPaTMBHO YMHU
HerOBy VIMOBMHY, KaO M O CBOjMHCKMM IIpeTeHsujaMa Tpehux nmia, Tama
ofipeniba 0 MCK/by4ely OATOBOPHOCTH 3a IpaBHE HEOCTATKe MOXKE MMaTu
IPABHO JIEjCTBO.

Mnak, Kymai, He 0CTaje y IOTIYHOCTH JIMIIEH CBAKOT IIpaBa II0 OCHO-
BY eBUKIIMje M y CIy4ajy Ja je CTe4ajHu yIpaBHUK 6mo caBectan. Ham 3a-
KOH 0 00/IMranioH!M OfHOCUMa IpefBuba mpaBo Kymiia, 4ak Mako je Kymarj
3Hao 3a MoryhHoCT 1a My cTBap 6yzie ofyseTa, la TPaXM CHIDKEHE IjeHe 3a
KyI/beHy CTBap (y OBOM C/Ty4ajy IIPaBHO JIMIIE), a1 HeMa IIPaBO Ha HaKHAJy
mTeTe. TakBO cxBaTame ce Mo)ke Hahy U y HalIOj IUTepaTypu.

Llenokynan M3HOC KyHONpPOfajHE IieHe KyIal je IVIATMO 33 LEeJIMHY
KOjy YMHM CTeYajHM TY>KHUK Kao IIPABHO JIMIIE, I1a aKO MYy HeKa Off TUX CTBa-
pu Oyzie offy3eTa, ¥Ma IIPaBO Ha CHIDKEIbe IleHe, jep Ou y CympoTHOM Jieo Te
IleHe OCTA0 y CTeYajHOj Macu Oe3 IpaBHOT OCHOBA.

CMmaTpaMo fja Kynai Ipy KyIOBUHM CTEYajHOT NY)KHMKA Kao IIpaB-
HOT JIMIja He 3aK/bydyje OM/IO KakaB ajeaTopaH yroBOP, ONHOCHO Ja KyIarj
He IIPJCTaje Ha IIpaBHe HEJOCTAaTKe KOju OV ce MOI/IM II0jaBUTY Y NEPUOAY
H0CTIe KyHOBUHe. VI3y3eTak OM jefuHO NpefcTaB/bana CUTYyalyja y Kojoj je
KyIlal] HecaBeCTaH, Tj. U3 OKYMEHTalyje KOja My je Ipy>KeHa Ha YBUJ, U U3
jaBHUX Kmbura (HIIp. KaTracTap HEIMOKPETHOCTM) KYII[y HUje MOTao OCTaTy
HENO3HaT MpaBHM HefocTarak. CTora, M3y3eB y MOMEHYTOM CIy4ajy, Kymalj
UMa IIPaBo Ja MOTPaKyje CMabelbe M3HOCA KYIOIpoyjajHe IieHe 1 moBpahaj
TeNa Te LieHe U3 CTedajHe Mace.

13 W. He, nas. geno, cTp. 73.

14 Bruno Kibler (Hrsg.), Handbuch Restrukturierung in der Insolvenz - Eigenverwaltung
und Insolvenzplan, Koln, 2012, ctp. 330.

15 Cno6opan Ileposuh, O6nuiayuoro tipaso, Beorpan, 1990, ctp. 388.
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IV O6aBe3e npukynbama I faBama MHpopManmja

ITo oTBapamy CTeYajHOr IOCTYIKA, CTEYajHM YIPABHUK Ipey3uMa
cTevajHy Macy. [la 611 cTe4ajHV YIPaBHYUK MOTa0 Ha Ba/baHy HAYMH Jja OLIeHU
CTame Y KOM Ce CTeYajHM JY>KHUK Hajasu M Ja 6M MOrao Aa Ipy>XY MCTH-
HITE ¥ KOMIUIETHe MH(pOPMal[yje 3aMHTePecOBaHUM KYIIIIMa KOJ Ipojaje
CTeYajHOT My>KHMKA Kao IPABHOT JIMIA, CTEYajHM YINPABHUK MOpa JOOUTH
LIe/IOKYIIHY JOKYMEHTAIjy KOja je y Be3U ca CTe4ajHOM MacoM, aju U IOT-
nyHe uMH(QOpMalMje Of OpraHa yIpaB/balba CTEYAjHOT MY>KHMKA Y IEepuo-
Iy Ipe oTBapama cTedaja. CrevyajHM yIpaBHUK MMa IPaBO Ja IPUKYI/ba
nHdopManuje 1 of MMIa Koja Cy 6ua 3amocyieHa Koj CTeqa7iHor IY>KHUKA,
YaK MaKo Ta IMIa HUCY 61ma Ha pykoBofehum mosuiujama.!

CrevajHu ynpaBHMK O HOpep IONNCa MIMOBMHE CTEYajHOT [YXKHMKA,
Tpebaso fja M3BPILIM YBUJ y KIbJTe U IIOC/IOBHE NANMpe CTeYajHOT AY>KHMKA,
yKBydyjyhn yroBope, JOKyMeHTa Koja ce OZHOCE Ha JIM3MHI, QMHAHCHjCKe
U3BellITaje, IIOCTOBHY KOPECIOAEHIN)y, HOKYMEHTa O 3ajio3MU, 3aKyIly,
OCHTYpamby IMOBHHE, yTOBOpPe O 3ajMy 1 LIe/IOKYIIHY JOKYMEHTAINjy Koja ce
OJJHOCHU Ha MIMOBJHY CT€YajHOT IY>KHMKA.

CMarpaMo fia y HallleM 3aKOHY CTeYajHOM YIPaBHUKY HICY fiaTa Jio-
BO/bHA oBjainhera y MorIefy MpUKyIUbakba MHPOpMAaLja Of PpaHUjUX py-
KOBOJMIAIA CTeYajHOT Ay>KHUKaA. [IpyMepa pajy, y HEMayKoM IIPaBy y TeK-
CTy 3aKOHa je YHeTa M ofpefda fa Cy paHUju PYKOBOAMOLM (AVMPEKTOpH,
YJIAHOBY YIIPaBHUX OfOOpa, HaA30pHUX ofbopa) y obaBe3u pa capabyjy ca
CTeYajHNM YIPaBHMKOM, CT€YajHUM CYZIOM JM OpTraHMMa HOBepuIalia y IHo-
IIelly Tpy>kKama CBUX MH(OpMaIMja Koje Ta nmua 3axteBajy.)” Ocum Tora,
mobujarme 0BaKBMX MHOPMAIMja Ce MOXKe BPIINTH ¥ IPUHYIHUM IIyTeM —
ozfipebuBameM IpUTBOpa OBUM JIMIVIMA JOK He UCIYHE CBOje obaBese.

Y cnydvajy ma Ta nuia moBpefie CBoje ofaBese capajimbe M IpyXKarmba
nH}pOpMaLja 0 CTeYajHOM AY>KHUKY, MOTY OiTOBAapaTH 3a HaJIOKHA/y LITeTe,
a BUXOBO Caclyllame je Moryhe TOKOM CTe4YajHOr IOCTYIIKa, IIpeMa Ofipefi-
6aMa 3aKOHa KOjU pery/uiie TapHUYHN TocTynaK y Hemaukoj.?!

Cny4Ha npasua MOCToje U Y ayCTPHjCKOM rIpaBy.22 Hawnme, creyajun
LYXHUK je IyXaH Ja IMpyXu cBe MHGOpManuje 1 Jja Ipe3eHTyje IIe/IOKYII-

16 Bmapumup Yomosuh, Hepemko MI/mMjeBMh, Citieuajnu fiociyilax, bamwa Jlyka, 2004,
crp. 73.

17  Charlesworth & Morse, Company Law, London, 1995, ctp. 551.

18  B. Kiibler (Hrsg.), Has. geno, ctp. 330.

19  Insolvenzordnung, §97.

20 Insolvenzordnung, §98.

21  Kathrin Brei, Britta Bultmann, Insolvenzrecht, Baden-Baden, 2008, ctp. 113, 114.
22 Konkursordnung, §$ 99, 100.
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Hy JTOKYMEHTAaIWjy CTeYajHOM YIpaBHUKY. Te mHbopMmainuje ce omHOCe U
Ha TIOfaTKe Koju 61 oMoryhumm mobujare Iy>KHUKOBUX TIPABHUX Pajiibit.
CrevajHu Ay>XHUK HeMa obaBe3y Ha ImpubaB/ba JOKYMEHTe KOjU Ce Hajlase
xop Tpehux a2t

Ha creyajHOM yNpaBHUKY je fa IPUKYIM CBY NOKYMEHTALVjy U MH-
dopmanyje Koje ce OFHOCE Ha CTEYAjHOT AYXKHMKA, a OATOBOPHOCT JIMIIA
KOja IPMKpPUBAjy TaKBe IofiaTKe (paHMju PYKOBOAMOLM) WM WX JIaKHO
IpefCTaB/bajy, IOCTOjM IIpeMa CTeYajHOM [y>KHUKY, alayu IIpeMa HalleM
MUIL/bEILY U IpeMa KYIIy CTeYajHOT AY>KHMKA Kao MPaBHOT IMIA.

Papu aTpakTMBHOCTM NOHyZ#e IpeMa IOTEHIMja/HMM KyNIMMa, Y
MIPOCIEKTMMA KOjU ce IMIPE3eHTYjy O CTeYajHOM Y >KHUKY, flelllaBa ce U Ja ce
HaMePHO M30CTaBE 3HAYajHN TOlalM O CTEYAjHOM NY>KHUKY, HIIP. Y HOCTYII-
Ky IpuBaTU3anuje Koj Hac. Y TaKBMM CUTyalljaMa C€ He MOXKe YTOBOPOM
UCK/BYIUTY OATOBOPHOCT ATeHIMje 3a IpUBaTU3anyjy.

IToper, ob6aBesa cTeyajHOT yIpaBHMKA M PaHMjUX JIUIA Koja Cy Oumma
Ha pykoBofiehuM QyHKIMjaMa y opraHMMa CTEYajHOT HY>KHUKA, IOTPeOHO
je HaIloOMeHyTM fia TIOCTOju ¥ Mmoce6Ha 06aBe3a Ha CTPaHM 3aMTHTEPECOBAHOT
KYIIa Ja M3BPUIM UCTPAXMBamha ca CBOje CTPaHe, paivi IPOLeHe BPETHOCTH
IWBHOT npefy3eha 1 mpaBHe CUI'YPHOCTH Y IIOIVIEly MMOBMHE KOja y/Iasu y
cacTaB IWBHOT IIpaBHOT nuna. HauMe, Kynar je fy>kaH [ja U3BpLIM YBUJ, Y
jaBHE KIbUTE KOje Ce T4y MMOBMHE CTEYajHOT MY>KHMKA, Kao IUTO Cy HIIP.
Karacrap HenmokperHocTH, Perncrap 3amoxxHOr 1mpapa 1 CIMYHO, KaKo 61 u
caM CTeKao YBUJ, O €BEHTya/IHUM IIPaBHUM IpoO/IeMuMa y Be3! ca MIMOBHU-
HOM CTe4YajHOr Ay>KHuKa. Ha oBaj HaumH KyIalj IoKasyje motpe6baH HUBO
Ha)Kibe KaKaB Ce 3aXTeBa y OBAKBUM TpaHCaKIyMjaMa. Y CYIpPOTHOM, KyIalj
ce He 6 MOTA0 CMAaTpPATV CaABECHUM, OJHOCHO He 6M MMao IpaBa 110 OCHOBY
esukiuje.?®

Y morneny oproBopHocTM 3a MHpoOpManmje Ipy>KeHe Off CTpaHe
CTEYajHOT AY>KHMKA CTEYajHOM YINPAaBHMKY, CMaTpaMO 3aHMM/bMBUM jeflaH
CIIy4aj M3 ayCTPUjCKe CYJCKe 11pa1<ce.2 Cny4aj ce ofHOCKM Ha CTevaj Koju
je OTBOpeH Haj MMOBMHOM (PM3MYKOr JMIA, KOjU je Y ayCTPUjCKOM IIpaBy
moryh sa pasmuky on Hamier mpasa.’® MebyTum, ucrakuyTu aprymentu ce

23 Franz Mohr, Die Konkurs-, Ausgleichs— und Anfectungsordnung, Wien, 2006, cTp. 599.
24 F Mohr, Has. geno, ctp. 599.

25 Jparmma CujenyeBuh, ,IIpennor 3a [oHOLIeHwe 3aK/byd4aka O CIIOPHUM IpPaBHUM
IUTaBMMa Y IOIIefly PEBM3UjCKMX OfTyKa Apyror Beha moHeTyx y mpepmernma IIpes.
20/06, 70/06 u ITpes. 348/06° Ciieuaj u tipusaitiusayuja, V TpaguLMOHAIHO CaBETOBAKbE
npaBocyba, Bpman, 2008, ctp. 203, 204.

26  C. Ileposuh, Has. geno, cTp. 384.
27 OGH 90b63/01g, fOCTYNHO Ha MHTEPHET cajTy: www.ris.bka.gv.at (Bundeskanzleramt).

28 Byk Paposuh, Mngusugyannu ciieuaj — citieuaj nag umosurom pusuuxoi nuya, beorpap,
2006, cTp. 67.
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MOTY KOPMUCTUTM IIyTe€M aHa/IOTMje M Y CIIydajy cTedaja Hajl IpaBHMUM JIU-
nem. Hanme, y oBoM ciyuajy ce pafnio o faBamy HOrpelrHnux nHdopMaluja
CTE€YajHOM YIPABHUKY Off CTPAaHe /IMIA Hafl 4MjIM MMOBMHOM je CT€4Yaj OT-
BopeH. To nmuije je mHPOpMMCAIO CTEYajHOT YIIPaBHMKA Ja je HEKpeTHUHA
(cxmaguuite) Koja je narpahena 6es rpaheBuHCke 703BOJIE Ha jeHO] IapIieNn
IETOBO BJIACHMINTBO U Jla Ce pajiu O CIy4ajy rpabema Ha Tybem semspuiry,
I7ie je TO Muile y IeoCTy GUHAHCUPATIO TPa/iiby Y3 I03BOMY BIACHMKA Tap-
nene. Ta madopManyja je 6uma IOrpelnHa, jep je MMije Hafl KOjUM je CTedaj
OTBOPEH OWJIO CYBIACHMK Hapliefie, a OH je Y3 CarIaCHOCT IPYTMX CYBJIaCHMU-
Ka M3TPaJMo CONCTBEHUM CPeNCTBMMA IPeMETHO CKIAfIMIITE, Y3 JJOTOBOP
fla ¥MMa IpaBoO JIOKMBOTHOT Kopuiihemwa TOT CK/IAfIMINTA, a Ia CBOjUHA HaJ
CK/Ta/IMIITEM IPUIAJIHE OCTA/IUMM CyBIAaCHUIIMMA.

[Moysmajyhn ce y nnpopmanmje xoje je fo610 O CTEYajHOT MY>KHU-
Ka, CT€4ajHM YIIPAaBHUK je CMaTpao Jia je IpegMeTHO CKIafiMIITe CBOjUHA TOT
NMIA U 10 OTBapamy CTeYajHOT MOCTYIKA, IPOJA0 je CKaaamiTe ofipehernom
kynny. Kaza je xymary moxymao fa ybe y moces cknagmira, onemoryhen my
je y/asak ¥ HaKOH Memarba OpaBe 1 Bpara y BuUIlle HaBparTa, jacHo je 6o fja
kymar Hehe Mmohu a ocTBapyje cBoja cBojuHCKa nmpasa. Crora, Kymalj je Iofi-
Heo TY>XOy 3a mospahaj kynonpopajae meHe (360.000 aycTpujcKMX LIMIMH-
ra) ¥ 3a HaKHajy IITeTe 300r JaBama MOTPEIIHNX MHGOPMALja CTe4ajHOM
YIPaBHMKY, a IOCPENHO U KYIIIY.

BpxoBHU cyxn AycTpuje je cTao Ha CTAHOBMIIITE Jja je 3aXTeB 3a moBpahaj
KYIIOIIPO/iajHE LieHe OCHOBAaH, ajiy Jja JIMle Hajl 9YMjOM je MMOBUHOM CT€Yaj
OTBOPEH OfirOBapa CaMoO [O BJCMHE KOPUCTM KOje je IPUMMMO U3 CTedajHe
Mace (6mno je moTpe6GHO MOCEOHO YTBPAMUTY KONMMKA je M Jia I IIOCTOjU
BPEIHOCT IIpaBa Ha IOKMBOTHO KOpMIIheme CKIAAMIITA Koje je n3rpabeHo
6e3 rpabeBuHCKe T03BOJIE U f1a TV MOTY OMTH UCIIyEE€HM YCIOBU 3a JOOMjarbe
TaKBe JO3BOJIE).

Y mornepy mpaBa Ha HaKHaJly IUTETE Of CT€YajHOT NY>KHMKA KOjU je
fao morpemiHe MHpOpMalje CTeYajHOM YIPABHMKY, CyJ je 3ay3eo CTaB
la OBaKaB 3axTeB HUje OCHOBaH M3 crnefiehux pasnora. CredajHu Jy>XHUK
Hlje YTOBOpPHa CTpaHa KyIOIIPOAjHOT YyroBOpa II0 KOMe je Kymal Tpebao
Ja CTEKHE CBOjUHY HaJ IpeIMeTHUM cKnaammTeM. Hucy mocrojanmm moka-
3U Jla je KyIal ca CTe4ajHUM JY>XHMKOM 01O y OM/IO KaKBUM IIPeroBOpuMa
Ipe 3aK/by4erba yroBOpa O KYIOIPOAaju, HUTHU fa Cy 6y y 6m1o KaKkBoM
KOHTAKTY, HUTH je 61710 MKAaKBMX M3jaBa WM TapaHI/ja CTeYajHOT JY>KHMKA
npema Kymuy. Huje 6mmo Hu joKasa fia je cTedajHM YIPaBHUK 3HAO MJIM MO-
rao 3HaTM Jja je CTeYajHM JY>KHMK /10 IorpenrHe nHGopMmaluje o HeKpeTHM!-
HI KOja je mpepMeT npopaje. O63upoMm aa 3a mpesapy (moBobeme y 3a6myny
M3BPIIEHO Of CTPaHe CTeYajHOr AY)KHMKA) CTe4YajHM YIPAaBHUK Huje 3HAO,
a uMajyhm y Buply fja Kymar Huje 610 y IperoBopuMa, HUTH Y KOHTAKTy ca
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CTe4YajHVM Jy)KHMKOM, 3ay3eT je CTaB Jja TY)KOeHN 3aXTeB 3a HAKHAJy LITeTe
IPOTUB CTEYAjHOT Jy>KHMKA HIj€ OCHOBAH.

OBa ofinyKa je 3Ha4ajHa 3a Halle Jla/be UCTPAKMBAIE U 32 3aK/by4He
ompenHnie oBor paga. Hamme, mocmarpajyhu ofroBopHoCT 3a fjaBame MH-
dbopmanmja Ko CTeYajHOT AY)KHMKA KOjU je MPaBHO JIMIe, aKO PYKOBOZMO-
IV CTeYajHOT JY>KHMKA (M3 TIepuofia Ipe OTBapama CTedaja) /jajy MorpelrHe
nHOpMalMja CTeYajHOM YIPABHUKY, a CTEYajHM YIPABHMUK IIPOfia TaKBY
MIMOBJHY KYIIIY, IOCTaB/ba Ce INTame Ja I 61 TaKBU PYKOBOJVOLM OATO-
Bapa/iM KyIlly 3a HaKHaJy IITeTe U fla MM KyIall MMa IIPaBo Ha Cpa3sMepHO
CMamembe KynonpojajHe neHe. CMaTpaMo Jia Kymlall y CBaKOM CIy4ajy MMa
npaBo Ha nospahaj fiena KymompopajHe LieHe U Taj 3aXTeB OCTBapyje Ipe-
Ma OHOM Cy0jeKTy Koj! je IpMMMO HOBAI]| 3a TaKBY KyNONpPOAajy (credajHa
Mmaca). MehytuM, Moxe ce mecmTy fHa je CTedyajHa Maca y IIOTIYHOCTH
UCLPIUbEHA U A Y HbOj HeMa BUIIIE CPEMICTaBa, jep Cy MOBEPUOLM CTE€4ajHOT
AY>KHVKAa HaMMpeHH. 300r OBaKBe OIACHOCTM Tpebano OM M3LBOJUTU HeO
CTeuyajHe Mace Koju 6) OCTao HAaKOH 3aBpIIHe Jeobe, Kao TapaHIuja 3a JC-
IUIaTy IOTPaKMBaka KYIILAa CTeYajHOT JyXHMKA Kao IPAaBHOT JIMLA WIn O6u
Tpebano yBecTM IpaBMIO Ja Ce fle0 KYIOIpOJajHe IieHe 3aJpkaBa Ha Jie-
HO3UTHOM padyyHy oxpeheHo BpeMme (HIIp. TOAMHY faHa) 300T eBEeHTYaTHUX
HOTpaKMBamba Koje Ou ¥Mao Kymal.

Y morneny oAroBOpHOCTM 3a LITETY, MUIL/bEIbA CMO Jja 3aKOHCKM 3a-
CTYIHUIYM CTEYAjHOT AY>KHMKA CHOCE OJTOBOPHOCT 3a JjaBarbe IOTPENIHMUX
nHdopManuja, 063MpoM Aa Cy OHM AY)XHU [a CBOjUM IIOTIIMCOM TapaHTYjy
TAQYHOCT U MOTIIYHOCT IIOflaTaKa Koje [lajy CTe4yajHoM YIpaBHUKY. Takas je
CIIy4aj ¥ KOl HaC y IOCTYIKY IIpMBaTU3anyje, jep Kajja ce CTe4ajHN Jy>KHUK
Ipojaje Kao IpaBHO NMIle KpO3 MpUBaTU3aLNjy KOjy CIpOBOAM ATeHIMja 3a
npuBaTusanyjy Pemy6mike Cp6uje, 3aKOHCKY 3aCTYIHYUK CTEYajHOT Ty >KHM-
Ka IOTIICYje M3jaBy O TaYHOCTU MHPOpMaIyja o cybjeKTy IpuBaTu3anmje
KOje ce IIPeJCcTaB/bajy y MPOCIEKTY.

ITopen ogroBOpHOCTU NMNLIA KOje MOTINCYje TAaKBY U3jaBY, II0 CTABOBU-
Ma M3pa>keHUM Y JIUTepaTypy, OATOBOPHOCT 3a HeTauHe MHQOpMaluje Moxe
CHOCUTU U ATeHIIMja 3a IpUBaTU3aLNjy.

Munberma CMO Ja 3aCTYIHMK CTE€YajHOT JY>KHMKA, KOjU IOTINCYje
U3jaBy O TAUHOCTY MHQOpMaIUja JaTUX y MPOCIEKTY KOjU Ce IPe3eHTyje
NOTEHIMja/THOM KYIIIly, OArOBapa 3a IITETy YyCIel MaTUX IOTrPEeNIHMX
nHdopManyja, jep ce ynpaBo Ha oBe MHpOpManMje KyIal, oc/larma IpUIn-
KOM aHa/IM3e IpaBHE M €KOHOMCKE CUTyaluje KOJ CTeYajHOT NY>KHUKA, Kao
U Kajla ce ompefie/byje 3a WM IPOTUB KYIOBMHE. Y CIy4ajy [ja je IOoTpem-
HO nHQOpMMCaH Off cTpaHe Tpehux nuIfa, a He CBOT AMPEKTHOT yroBOpaya

29 . CnujenyeBuh, Has. unauax, ctp. 204.
30 Ibid., cTp. 208.
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(cTeyajHOr yIpaBHMKA), MOXKe Ce CMAaTpaT! [a IpeBapa IOTHYe Off CTpaHe
tpeher nuia 1 mocrojana 61 BaHyroBOpHa OATOBOPHOCT 3a IITETY TUX JINIIA
npema kymnuy. CMaTpaMo [ja OBakBa OATOBOPHOCT 3aKOHCKOT 3aCTYIIHMKa
CTeYajHOT AY>KHUKA, KOjU je PYKOBOAMO IIPaBHMM JIMIEM Y IepMOAy Ipe
OTBapama CTEYajHOT MOCTYIKa IMOCTOj1, 063MPOM Jia Cy Ta JUIa Ay>KHa Ja
CBOjUM IOTIIVICOM TapaHTYjy 3a TAYHOCT MHQOPMaIMja Koje JoCTaB/bajy. Ta
nnIa MOTy 6UTH 0co60heHa OATOBOPHOCTH jeAMHO Y CIy4ajy ja MOTY IOKa-
3aTH Jja HY OHU CaMU HMCY HU Ha KOj)i Ha4MH MOIIM 3HATH Ja Cy y IIUTamy
norpeuHe nHpopmalyje.

V 3akmyyqak

ToxoM McTpakmBama Koje je IpefCcTaB/beHO Y OBOM pafy, SOLIIM CMO
710 3aK/by4aKa /i je Hajmpe Moryha cuTyarnuja y Kojoj 61 JOIUIO 10 eBUKIHje,
OIHOCHO f1a Ha 6asu nmpaBHUX NpeTeHsyja Tpehux mmuua gobe o ogysumama
MIMOBJHE KOja je y/lasuia y cacTaB KyIl/beHOT CTeYajHOT y>KHMKA Kao IpaB-
Hor ymua. Kynan TakBor IpaBHOT JIMIA HMje JMIIEH CBOjMX IIpaBa, jep OH
umMa onpehene npasHe moryhHOCTH.

Hajmpe, on nMa mpaBo Ha CpasMEPHO CMambeme KyIOIpojajHe LieHe
(opHOCHO moBpahaj fena IeHe M3 cTedyajHe Mace), aly OH MIMa IIPaBO M Ha
HaKHaJy LITeTe Of M KOja Cy CBeCHO Jaja IOTpellHe MHQOpMaluje o
CTe4ajHOM JYXXHIUKY, jep ce Ha 6a3y TaKBUX MH(POPMalja KyIall oIpenesbyje
3a KYIIOBMHY.

Ca gpyre cTpaHe, 33 OCHOBAHOCT IIOTPaK/Bama HaKHaJle LITeTe IpeMa
TVM JIMLMIMA, TIPERYCIIOB je 1 [ja Kymnal Oy/e ca CBoje CTpaHe CaBeCTaH, OfIHO-
CHO Jla MICKOPUCTH PacIloNio>KMBe MOTyhHOCTM Jja caM CTeKHe MHQopMaIuje
0 mpaBuMa Tpehyx nuia Ha CTBapyMMa Koje YiHe VIMOBMHY CTEYajHOT HY>K-
HUKa Kao IPaBHOT JIMIA.

LlenTpanHo mMTame KOfI OATOBOPHOCTM 3a IIPaBHE HENOCTAaTKe KOf
KYIIOBJHE CTEYajHOT Ay KHMKA Kao IIPABHOT JIMIIA je HAuMH MHPOpPMICamba O
VIMOBVIHM CT€YajHOT JY>KHIKA U NIATambe KOju CybjeKTV nMajy KakBe obaBese
y Hornefy Ipy’Kamwa M IPUKyIUbama MOJaTaka KOji ce TUYy Te MIMOBMHE.
Kpos aHanmsy oBMX OATOBOPHOCTM M 06aBe3a Y KOHKPETHOM C/Ty4ajy Jo-
a3y ce 10 OiITOBOPA Jia /I HEKM Cy6jeKT oAroBapa KyIly 3a HaKHajy IITeTe
yCIleq JaTUX MOTPellHNX MH(OpMaIMja O CTe4ajHOM AYXHMKY. Crora, yecta
ofipeni6a 0 MCK/by4ermy OATOBOPHOCTM 3a IIpaBHE HENOCTAaTKe KOJ Ipojaje
CTEYajHOT JY>KHIMKA Kao IPaBHOT JIMIAa MMa OTPAHMYEH JOMallaj.
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LIABILITY FOR LEGAL DEFICIENCIES WITH
REGARD TO THE SALE OF THE BANKRUPTCY
DEBTOR AS A LEGAL ENTITY

Summary

With regard to the sale of the bankruptcy debtor as a legal entity, cer-
tain risks appear in connection with ownership claims of third parties on the
property which is declared as the ownership of the bankruptcy debtor. The ques-
tion arises to which extent the buyer of such legal entity is legaly protected and
which rights the buyer has in the case of eviction. The author of this article
firstly answers the question if the prerequisites for the eviction in the sale of the
bankruptcy debtor as a legal entity can be fulfilled and further analysis the li-
ability of the seller for legal deficiencies. In addition, the author deals with the
obligations of gathering and distribution of information about the property of
the bankruptcy debtor. Author concludes that the buyer has the right to propor-
tional price reduction and compensation of damages in the case of eviction.

Key words: sale of the bankruptcy debtor as a legal entity, eviction, liability
of the seller for legal deficiencies, insolvency.
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Haimawa UIBETWHRAHWH, mactep npasa
aBOKAT M CTeYajHM YHPaBHUK

IIPAB(H)Y 3HAYAJ I MECTO JJOBPOBOJbHE
MUKBUTALVJE Y CUCTEMY ITPECTAHKA
IIPUBPETHUX NPYIITABA

Pesnme

Osum pagom ce xcenu yka3aiu Ha YUrweHUYyy KOAUKO fe 3HAUAJHO Ha
3aKOHUML U UPOPecUoHAnan HAuuH 3HAWU U yMeiliy ciposeciti HOCTHYHaK
gobposomHe nukeugayuje ipuspeguux gpyuwiniasa, iie Kaxko je u 3auiiio 0oeéaj
dociilyiak Heolipaégano yupowhen u n1auyu3upan og citipare rweiosux yuec-
HUKa.

Aytiop y pagy uHcuciupa Ha 3Havdjy gooposomwite nuxeugavuje upu-
8pegHUX gpyuwiiiasa y cucitiemy Upecitianka Upuspeguux gpywiniasa xKoje my
{0 3aK0HYy Tpuiiaga, anu je ckeiiiu4ax ga ce 080mM UOCHIYUKY Upugaje uciia
8aNHOCIL U y Upaxcy, umajyhu y eugy ,Heagekeaimian“ Ha4uH Ha Koju ce, y
Hajeehem 6pojy cnyuajesa, iociilyiia og citipare yuecHuKa nocilyiika u opiana
Koju je Hagnexau 3a weioso ciiposoherve.

Ayitiop 3axkmyuyje ga 6u 3a ,yHaipeherwe” tocilyiika gooposormwHe
nuKsugayuje upuspegHux gpywiiaea 6uno Hajoomwe goxeiu usmere U Gouy-
He 3aKOHA U yéeciliu UpoPecuoHanu3auujy PyHkyuje 1uKeugayuoHol yipas-
HUKa.

Kmwyune peuu: gobposomwHa nukeugayuja, upeciianax tpuspegHol gpyuiii-
64, TUKBUGAUUOHU YTPABHUK.
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I YBop

Y pany cy HpencTaB/beHM 0jaM Z0OPOBO/bHE TMKBUAALMje IPUBPE-
HMX [IPyIITaBa ¥ MeCTO Koje JOOpOBO/bHA JIMKBHUJALMja 3ay3MMa y CUCTe-
My IIpecTaHKa IPMBPESHMX ApyIITaBa. IIoTOM je MHCTUTYT HOOPOBOJBHE
JMKBUAALMje TPUKa3aH KpO3 HU3 CHEUPUIHOCTY KOje OIMKYjy Kako
IOKpeTame TaKo M CIpoBobheme M OKOHYame NOCTYNKa JOOpOBOJ/bHE /M-
KBUJlallMje TpUBpefHNX ApyiuTasa. Ha kpajy je yrBpheno mecto mo6poBobHe
NTMKBUAALIMje Y 3aKOHCKOM crcTeMy Peny6mmke Cpouje.

Pazyior 36or kora je ayrop oOpaimo oBy TeMy jecy HeKe IOCeOHO-
CTV OBOT MHCTUTYTa, a/ll ¥ HU3 TIPO6/IeMa Koje je ayTop YOumo y mpakci.'
Koju cy To npaxkrnunu npobnemn? Hanme, o MOMeHTa OCHUBama HalIexX-
HOT' OpraHa 3a peryucTpauujy u 6pucame HpUBPENHNUX CyOjekaTta OUTHO je
noBehan 6poj ZOOPOBOBHYX IMKBUAALMOHNX TOCTyIaKa. OBy YMbEHNLY CY
CBOjeBpeMeHO 4YeCTO IpaTuje TBP/ibe [a je caM IMOCTYIAK ,,0/aKIIaH " 1 ,,0e3
nperepaHor y4enrha cyza‘, mako je AMCKyTabMIaH Ha4MH Ha KOjU je HaJyIex-
HJL OpPraH CIIPOBOAMO M OKOHYaBao IIOCTYIKe JOOPOBO/bHE IMKBUAALIUjE.
Jape, onamheny cry>KOeHMUIM OBOT OpraHa HMUCY OWIN JJOBO/BHO CTPY4-
HM fla LleHe MCIIYIEeHOCT YCIOBa 3a IIOKpeTalme ¥ OKOHYalbe IOCTYIIKa
1o6pOBObHE MMKBUJALMje, Te Opucame IPUBPESHOr APYIITBa 13 Pernmcrpa
IPMBPENHMX Cy6jeKara, a BIACHUIMV IIPUBPETHNUX [PYIITaBa Cy Ce IOHAIIA/IN
10 IPUHINITY ,,YIMIIM-00pUIIN, LITO je CBe 3ajeHO MMAJIO 32 IOCIEeRULY
pasHe 370ynoTpebe U MayllajHy HOpYMEHY OBOT MHCTUTYT (HeMCIIyHeme
o6aBesa mpeMa JIp)KaBHMM OpraHumMa 1 (OHIOBMMA, OTIYLITalbE 3aIOCIe-
HUX U Ap.). KoHauHo, Huje mocTojana mpodecnoHamta 0crnoco6/beHOCT TUK-
BUJJALIMOHVX YIIPaBHMKA, HeTO je Ty PyHKIujy Hajuemhe o6aB/bano muie 6e3
MOCeOHMX CTPYYHMX ¥ HNPAKTUYHMX 3Hamba M BEIITVHA, IITO 3aKOHOM HNje
3a0pameHo, ali je JOBOAWIO IO IpobjeMa y Impakcy (Off He3Hama JI0 3/10Y-
norpeba).

Kaza je peu o 3aKOHCKOM OKBUPY, 3aKOH O IPUBPENHUM JPYLITBU-
Ma u3 2011. roguHe je ypenuo ycnoBe 3a IOKpeTambe MOCTYIKa 00pOBO/bHE
NUKBUJALMje, HAYMH CIIPOBODema MOCTyIIKa, Kao 1 IpaBa, 0baBese 1 OAro-

1 AyTop je, o6aBmajyhn QpyHKIMjy cTe4ajHOT U MMKBUALMOHOT YIIPaBHMUKa, 6V0 y Ipu-
MM fla TIPAaKTUYHO NpUMekbyje IPOICce KOji ce OFHOCe Ha CTedaj M MMKBUAALUjY JO-
Hete 1989, 2004. 1 2009. roxuHe, Kao U MpoIice o npexy3ehnma u npuBpesHNM fpyIuT-
BiUMa foHeTe 1996, 2004. 1 2011. ropuue. Bynyhu fa je y TpenyTky uspage pasa Baxeha
perynaruBa,,mo6o/plnana“ TepMUHONOTH)Y Be3aHy 3a CTeYaj M IUKBUAALV]Y, MOXe Ce
KOHCTATOBATH /A je ayTOp y MPaKcy PyKOBOAMO HOCTYIIMMa 6aHKPOTa ¥ HOOPOBOJbHE
TMUKBUJALjE.

2 Ilpema MuIUbemy KaHAWAATa, IPUBPeJHA [PYINTBA Cy 4ecTo OpmcaHa u3 Perucrpa
IPUBPEJHUX JpyIITaBa 6e3 OMI0 KaKkBe IIPETXOfHe KOHTPOJIe MCHYHEeHOCTU CBUX 3a-
KOHCKMX YC/IOBa 32 IMKBUMALVjy COMBEHTHMX NPUBPEJHNUX IPYIITABA, IITO jé HAPOYUTO
mosopuIo o oumrTtehera MoBepyIala (3aoC/IeHN, Ap>KaBa 1 Jip.).
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BOPHOCTN NMKBUAALOVOHOT yIIpaBHMKA M BJIaCHMKa IIPUBPEIHOT JII)yII_[TBa.3

Onpenbe oBor 3akoHa Cy OGUTHO IOjacHWUIIE U JieTa/bHUje YpeaIe MOCTYIIaK
HOoOpOBO/BPHE MMKBUJALYjE M IIOJIOKAj TMKBUAALMOHOT YIPAaBHMKA y OTHO-
Cy Ha IpeTxofHo Baxehn 3akoH o mpuBpenHMM ApymTBuMa us 2004. rogm-
He. VImak, ayTop cMaTpa Jja KOHKpeTHe 3aKOHCKe ofipenioe HUCY TOBO/bHE 32
KBa/INTETHO ¥ 3aKOHUTO CIIpoBOheme MOCTYIKa JOOpOBO/bHE TMKBUAALIjE,
Te fja Ou ycyen MocTojama MPpaBHMX NPasHUHA OVMJIO IPaBHO JIOTMYHO (360T
IpUpPOJie TTIOCTYIIKA) I HEOIXOHO (300T MPOM3BO/PHIX pellielha ¥ HaCTaHKa
3710yTIOTpe6a) MPUMEHUTH TIPABI/Ia CTeYajHOT TOCTyTKa. !

IT HaumHy npecTaHKa NPpUBPEJHOTr APYyIITBA

JIuxBupanyja NpUBpeRHOT APYILITaBa, y LIMpPeM CMUCITY, O3Ha4aBa I10-
CTyIaK IpecTaHKa IPUBPEJHOT APYLITBA, YNjU HAYMH U YCIIOBU CIIpoBoberma
CY IIPOIMCAHM 3aKOHOM.

AKko je TOTpe6HO, OFHOCHO HY>KHO Jja IPUBPEHO APYLITBO Oy/e UCKIBY-
YeHO 13 IPABHOI IIPOMETa, OFHOCHO OpucaHO M3 ofroBapajyher permcrpa,
IPeTXOJHO Ce MOPa IOKPEHYTHU ¥ CIIPOBECTH MOCTYIAK beroBe MMKBUALN]E.
Ja nmu he mocrynak nMMKBUAanyje KpEeHYTH Y CMepPy IMKBUAALjE Y Y>KeM CMU-
o1y (koja ce MOXke CIIPOBECTH Kao JOOPOBO/bHA MM NIPUHYAHA) WIN Y CMe-
py cTedaja (KOju ce MOXKe CIIPOBECTM OAaHKPOTCTBOM MM PEOPraHM3aINjoM),
3aBUCH Off IIPETXOfHE VICIYEHeHOCTH ofipeheHnx MaTtepujamHux (3aKOHCKIX)
ycrnoBa.

INopen nuxBuAanuje, IpUBPERHO APYIITBO MOXKe IIpeCcTaTy U CTaTyc-
HOM IIPOMEHOM (IIpMIIajame, Clajame, IOfeNa), a Koja IpefcTaB/ba CIIelN-
bUYHy peopraHm3alyjy IpUBpeSHOT APYIITBA, I7ie HIIP. IPUBPETHO APYIITBO
KOje ce TIpuIIaja WK [e/u IpecTaje a OCToji, aau 6e3 clipoBobema mocry-
Ka nukBupanyje. Vlako uma eneMeHaTa IMKBUALMje IPUBPESHOr APYIITBA
y IIMpeM CMNCTY, CTaTyCHe IIpOMEHe ce He CIIPOBOfie Ha OCHOBY IIpOINCa
0 cTevajy u mukBupanuju (y yxem cMmuciy), 6ynyhu ma npencrasmajy mo-

3 3akoH o mpuspegHuM gapymreuMa — 3IIII (Crnymbenu inacnux PC, 6p. 36/2011 n
99/2011) npensuba u mocTynak NpMHyAHe IMKBULALMje Koju okpehe u mo cmyx6eHoj
HY>HOCTM BOLY HAJUIOKHM OpPraH 3a HPMBpefHe perucrpe (AreHIuja 3a HpPMBpeIHe
peructpe Pemybnuke Cpb6uje). IlpeMa casHamyuMa ayTopa, Y TPeHYTKy M3pafie paja,
mpen AreHIUjoM 3a IPUBPETHE PETUCTpe IMOKpehy ce M CIpoBOfe caMO IOCTYMIN
mobpoBosbHe NMuKBUAauuje, Oyayhu ga mocTymak mpMHYAHe MMKBHALje, OPTaHM 3a
cripoBobeme MOCTYIKA M TPOIIKOBYM HMCY HPOIMCAaH 3aKOHOM, OJHOCHO Y TOM Jiely
II0CTOj¥ MpaBHa NpasHuHa. Bupu: Jby6buma Jabuh, ,,[IpunynHa nukBuaaiyja mpuspes-
Hor apymTBa‘, ITpaso u ipuspega, 6p. 4-6/2012, ctp. 118-131.

4 Bupu: Haraura IIBeruhanun, MoiyhHociti cxogHe tipumene cilewajuux tpoiiuca y iio-
cillyiiky gobposomHe nuxeugayuje ipuspeguux gpywinasa, Ilpasan dakynret, beorpan,
2014.
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ceb6aH IOCTYyNaK IpecTaHKa IPUBPENHOTr APYIITBA, YMjXi HAYMH U YCIIOBU
cripoBobema cy Takohe ImpomnucaHy 3aKOHOM.

AKO ce Ha OBaKaB Ha4MH II0CMATPajy MMKBMJalLiyja, CTeYaj ¥ CTaTyCHe
IIpOMeHe, MOXKe Ce 3aK/byYMTH Ja CTe4aj IPefiCTaB/ba BPCTY IMKBU/ALIMOHOT
IOCTYIIKa, IOK CY CTaTyCHE IIPOMeHe Ha4ulH IpecTaHKa IPUBPEIHOT JPYLIT-
Ba per se, 6e3 cripoBoberma NOCTYIIKA IMKBUAALY]E.

ITocToju HEKONMKO TEOPMjCKM 3HAYAJHNUX MTOfieTIa TMKBUALMje Y Y>KeM
CMUCITY, @ IIpeMa KpUTEePUjyMuMa KOji JIeXKe Y IJIXOBOj OCHOBM: JOOPOBOJ/bHA
U IpUHYAHA (KpUTEpUjyM IpefcTaB/ba Boba CybjeKTa y MOITeAy IpecTaH-
Ka), BAaHCY/ICKA U CyAcCKa (KpUTepujyM IpeAcTaB/ba ylIora Cyfia), COIBEHTHa
Y MHCOJIBEHTHA (KPUTEPUjYM IIpefCTaB/ba MOCTOjatbe, OHOCHO HOBO/BHOCT
cpencTaBa 3a HaMupere IOBepuiala), pefoBHA U IocebHa (KpuTepujym
TIpeJICTaB/ba 0COBEHOCT MMKBUAIMOHOT Cy6jekTa).’

Y eHITIeCKOM IpaBy, JOOPOBO/bHA IMKBI/ALMja MOXKe OMTY IIOKPEHY Ta
¥l CIIPOBefieHa Off CTpaHe BIACHMKA [IPUBPEFHOT APYILITBA, OFHOCHO HerOBUX
noBepuala (a Koju OHeT MOy 3aXTeBaTM, aKO MMajy JOBO/BHO apryMeHa-
Ta KOje LIeHM CYJ, fa YMECTO IMKBUALMOHOT CybjeKTa MOCTYIIaK HacTaBU
[ia BOJV HAJUIOXHM CYJ, LITO IOCTYINAK IIpeTBapa y ZOOPOBOBHY ,CYACKY
TMKBUZALIVY).

IIT CnennpuanocTu Ko6poOBO/bHE TMKBUAALjE

1. CarmacHocT BO/ba M Pa3nio3n 3a JOHOIIEHE OJTIYKe O
KOOPOBO/BHOj MMKBUAAIVU

Hajuenthe, 5o6poBo/pHa MMKBUAALIMjA je Y ICTO BpeMe U BaHCYACKA 1
penoBHa, anu je yBek (0o6aBe3HO) conBeHTHa. Ha OCHOBY yHOBa)kHE OMIJIy-

5  Byx Papgosuh, [Jo6posomna nuxeugavuja iipegyseha, Ilpasuu daxynrer, beorpan, 2001,
crp. 1.

6  He6ojua JoBanosuh u fip., IIpupyunux 3a citieuajne yipasHuxe, Intemex, beorpag, 2006,
cTp. 417-418; Mupko Bacwsesnh, Komiianujcko tipaso — iipaso tpuspegnux gpyuiinasa,
ITpaBHu dakynTeT YHusepsutera y beorpany, beorpap, 2013, ctp. 541-542 u 549.

7 Enrn Voluntary winding up (members voluntary solvent; creditors voluntary solvent), Bupu:
Andrew Keay, Peter Walton, Insolvency Law-Corporate and Personal, Essex, 2003, ctp.
40-43; y Vpckoj mocroju camo members voluntary solvent, Jok oBepuoLy VMHULMPAjy
HOOPOBO/BHY JMMKBUAALIMY aKO je APYLITBO MHCONBEHTHO, @ Ha IPEAJIOr BIacHUKA
mpymTsa, Buau: Harry Rajak, Peter Horrocks, Joe Bannister, European Corporate In-
solvency, A Practical Guide, West Sussex, 1995, ctp. 334; Geoffrey Morse, Charlesworth
and Morse: Company Law, London, 1991, ctp. 790-805; M. Bacumesuh, Has. feno, ctp.
548; Mupxo Bacupesuh, Komenitiap 3axona o tipuspegruum gpywieuma, beorpaz, 2006,
ctp. 684. O kperamuma voluntary/solvent liquidation (dissolution of solvent company) y
mpasuMa 3emaba EY Bupgu: H. Rajak, P. Horrocks, J. Bannister, nas. geno, ctp. 88, 90,
206-221.
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ke mokpehy je BmacHuiy ppyurrsa (CBOjoM BO/BOM), OFHOCHO CBU OHU KOjU
MIMajy WIAHCKa IIpaBa y IMKBUAALVIOHOM CY0jeKTy, a TMMe U IIPaBo Ja JJOHe-
cy oarosapajyhy omryky y ApyurTBy. Pasjor ja BIacHUIM JOHECY TaKBY Ofi-
YKy MO>Ke 6MTy 61710 KOju (HIIp. IOB/Iauere ca TP)KUIITA YC/Ie], HeIOBO/bHE
HOpecKe MOMUTHUKE, MOOILITPaBaba MIPOINCA PeeBAHTHNX 3a 0OaB/bame Je-
JIATHOCTM, TUYHY KOH(QIMKT BIAaCHNUKA, OGZHOCHO O7I0Kaja pajia CKYIILITHHE
APYLITBa), Tj. HEMa 3aKOHOM IpeABuieHNxX pasjora, a Wb je YBeK UCTHU — Aa
APYLITBO IpecTaHe.

Ham 3II]] He perynmiie caip>XuHy O[JIyKe O IOKpeTamy IOCTYIIKa
RKo6poBo/pHE MMKBUAALIMje. Y MPAKCHU je YOUEHO [ja OBa OfIyKa Cafp>K! Ha-
POYNTO: Ha3MB OpraHa KOjy je OIYKy JJOHEO, IIOC/IOBHE TIOJATKe O APYIIT-
BY, JATyM [IOHOIIEHa OJJIyKe Ca eBEHTYaTHOM HAaIlOMEHOM O OJJIOKHOM
CTymamy OfiTyKe Ha CHAry, u3peka jja ce mokpehe mocrymnak mmkBuganuje ca
wm 6e3 HaBohemwa pasjiora, paspelleme MOCTOjehnx 3aKOHCKUX 3aCTYIHMU-
Ka JPYIITBA, MIMEHOBalbe TMKBUJALMOHOT YIIPAaBHMKA (jefHOT WM BuIlle) ca
IeTOBVM JIMYHUM TofanuMma (MMe 1 Impes3uMe, IMYHYU Opoj), HAIOT TUKBM-
[AIMIOHOM YIIPaBHUKY Jja TIOJHECe PETUCTPALMOHY IIPUjaBy 3a PETUCTPAL]jy
HOKpeTama IOCTYIKa JMKBUAALMje, NOTHNC M Ievar ApymTsa. Opryka
Hajuenrhe He cafip)xy 6U/I0 KaKBY MOTBPAY (13jaBY) O COBEHTHOCTH PYLIT-
Ba, [IOIITO TaKBa 06aBe3a Hije MPOIMCAaHa 3aKOHOM, ajyt 611 6110 KOPUCHO
YHETH je, HOIITO TO YHOCH 03y 030M/BHOCTM U M3BECHOCTH 3a IIOBEPUOLIE O
HO3UTVMBHOM MCXOy CIIpoBobera IIOCTyIKa INKBUALNje.

2. 3aKOHCKa IMPETIOCTaBKa COTBEHTHOCTH TMKBUAAIVIOHOT
cyOjexra

3a TOKpeTame IIOCTYIKa JMKBUJAALMje, He3a00MIasHU HpemycIoB
je CONBEHTHOCT JpYIUTBA, Y CBUM CIy4YajeBMMa IVKBUJALKje NPUBPESHOT
OpyILITBa Of CTpaHe BaacHMKa.” Ilopen MMoBMHe Koja je JOBO/bHA fa Ce Ha-
MUpe CBM IOBEpMOLM KOjU MMajy MOTpaKMBama HacTala Ipe MOKpeTama
IOCTYIIKa U TOKOM CIIpoBobera MOCTYIIKa, APYIITBO y NIPUHIUITY Tpeba aa
nocefyje u ,BUIIAK  VIMOBMHE, TaKO Jia My Ha Kpajy IOCTYIIKa IIpeocTaHe
Ieo MMKBUJAIIOHE Mace KOjU ce JenM, OFHOCHO IIPEHOCH BIACHMLMMA Ha
MMe IIpaBa Ha JIMKBUZALMOHM OCTaTaK.

8  3I1[ us 2004. roauHe je cafip)ao ,HapodnuTe pasjore 3a MOKpeTare MOCTYIKA INKBI-
faryje Koju Cy Ommm ,IIOMelaHK” y IOITIefly OCHOBA 3a IOKpeTame JOOPOBO/bHE U
MpVHYZHE NMKBUJaNMje, 4Mje jacCHO pasfiBajame Taja Huje mocrojamo. Kanpmpar je
MMIUbEHA JIa 3aKOH He Tpeba fa meduHMIIe CIMCAK pas3jiora 3a MOKpeTame IOCTYIIKA
I06pOBOJbHE MMKBUALINjE, TIOCEOHO He J]a MX OTPaHIYaBa WM Ja MX Mellla ca Pasyiosu-
Ma IIpUHYHE TMKBUanje; TpeHyTHo Baxxehum 3I1]T 13 2011. roguHe oBa HEJIOTMYHOCT
je ucrpab/beHa.

9 M. Bacumesnh, Komenitiap 3axona o upuspegrum gpyuwitieuma, cTp. 683.

10 Muxanno Benmumuposuh, ,,JJobpoBopHa nmukBuparyja npenyseha®, Ilpaso u tpuspega,
6p. 5-8/1998, ctp. 39.
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Pasjior 3a oHOLIE e OfTyKe He cMe 6uTu PUHAHCHUjCKe IPUPOTe, Of-
HOCHO y TPEHYTKY [JOHOIIEHa Of/IyKe O TMKBUAALMjY APYLITBA, MCTO MOpa
OUTI CONBEHTHO, TAKO Jia ¥IMa JOBO/bHO CPEeCTaBa 3a HAMMPEhE CBUX CBOjUX
obaBe3a y IepuOAly Of IOKpeTama [0 OKOHYama IOCTYIKa H0OPOBO/BHE
NMMKBUpanyje. BracHuny npymTsa He 6u cMenu Ja IOHECY OfIyKy aKo 3Hajy
VIV CY MOpPaJIM 3HATH fia APYLITBO HeMa 0BO/BHO MMOBIHE fia IOfMUPY CBe
CBOje 06aBe3e Koje Cy HacTaJle IO TPEHYTKa JOHOIIeba IPeMeTHe OIIyKe, a
y KOjy MMOBMHY je ypadyHaTo 1 HaMupeme obaBese Koje he HacTaTy y TOKy
cripoBobema nocrynka mkBuganyje (ykpydyjyhu Harpagy 3a pag u HakHa-
Iy TPOLIKOBA TMKBUAALIVIOHOT YIIPABHIKA).

Jlampe, ympaBa ApyIITBa, aKO 3HAa WIM je MOpaja 3HATU 3a UHCO-
BeHTUHOCHI gpywiiiiéa, Tpebano 61 [a yrmo3opy BJIACHVKE Ha HE3aKOHUTOCT
JOHOIIeka TaKBe OIJIyKe.

[Tocnenwu ,,cTy6 ombpaHe” eBeHTyaTHOj HE3aKOHUTO) OTYLV BJIac-
HMKa JPYIITBA NpefCTaB/ba JMKBUJALMOHN YIIPaBHUK KOjU MOpa Aa IOf-
Hece IpeJIOr 3a IOKpeTalre CTeYajHOTr MOCTYIKa YKONMMKO YTBPAU Aa je
JMKBUMAIMOHN CYOjeKT Ipe3aly>keH, alli OH TO MOXKe YYMHUTHU TeK IIOLITO
ce cacTaByM IOYETHV JMKBMIALMOHM OMIAHC, OMHOCHO WU3BEIITaj. Y TOM
CITy4ajy IoCToju IpoTek ofpeheHor BpemeHa n MOryhHOCT HacTymama IiTe-
Te, KOja, IIUTame je, a JIM ce MO)Ke HAaKHAJUTU YC/Iel, HeCaBeCHOT 1 Hesa-
KOHVTOT OflTy4yBaba BlIaCHNUKA APYLITBA, IITO je, 10 MULUbEIhY KaHAU/aTa,
4ecT C/Iy4aj y MpaKcu.

OBo ce Moxxe npeBasuhy Tako mro he 3a BTacHUKe, OHOCHO yIIpaBy
APYLITBA 3aKOH IIPOIMCATV Ka3HEHY OATOBOPHOCT u/mmm obaBe3y HaBarmba
oproBapajyhe msjaBe ympase ApyLITBa O CONBEHTHOCTH APYLITBA Koja he 8a-
HUIU 30 cée 6peme THpajarba Hociiyixa nuxkeugayuje (G110 Kao Keo ofTyKe
0 HOKpeTamy IIOCTYyIIKa JMKBUJaLyje, OulIo Kao noce6aH JOKyMEHT), a Ha
OCHOBY Koje he IIOTOM BTacCHUIIM JOHOCUTH OIJIYKY O TMKBUAALVIjU JPYLIT-
Ba. OBaKBa 13jaBa, jacHO yTBpheHa 3aKoHOM, 61 Ou/Ia OCHOB 3a IIOKpeTarbe
ofiroBapajyher mocTynka nmpoTuB yIpaBe, ORHOCHO BIaCHVKA JMKBUALNO-
HOT cy0jeKTa.

11 Mako ympaBa JpylITBa He M3BpIIaBa OIIYKY O HOKpeTamwy IOCTYIKa HOOPOBOJbHE
nMMKBUpanyje, Beh ce OHa TOM Of/TyKOM paspellaBa, a IMEHOBaHM TMKBYU/ALVIOHN YIIpaB-
HYK IpefysuMa ciegehn Kopaxk (mpenaja pernctpaiyione npyjaBe HafIeXHOM PEIUCTPY
3a perucTpanyjy HOKpeTama IIOCTYIKA TMKBU/ALMje), yIpaBa MMa 3aKOHCKY o6aBe3y
(Zy>XKHOCT makibe) Jja ,OlOMeHe“ BTaCHMKe APYLITBA Ha IIOC/IEANIIE HE3aKOHNUTE OfITyKe,
OHOCHO U caMa Tpeba Ja CHOCU MaTepujaIHy OATOBOPHOCT 3a yuelnhe y JOHOLIEHY He-
3akoHMTe ommyke. Bumu: 3I1]1, um. 64.

12 EHINeCKO IpaBO MO3HAje YCTAaHOBY [eKIapalyje CONBEHTHOCTM [PYIITBA, KOjy Haje
yIIpaBa [pYLITBa, LITO je OCHOB 3a ZOOPOBO/BHY JIMKBUAALIN)Y, I Ce Aaje MUIIbEbe
ma 1 he xoMITaHuja 6UTH CIOCOOHA [ja MCIIIATH CBe IIOBEPMOIie Ca KaMaToM, BUAM: M.
Bacwwesuh, Komenitiap 3axona o iipuspegrum gpywineuma, ctp. 683. Y eHITecKoM Ipa-
BY, AMPEKTOpP OfiroBapa KPMBMYHO M M3pUde Ce KasHa 3aTBOpa aKo je Jao M3jaBy 6e3
IpaBHOT OCHOBa, Buan: G. Morse, Has. geno, cTp. 791-792.
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Y mpakcy, CONBEHTHOCT Tpeba fa moppasyMmeBa fia je ympasa Ipu-
BPEJHOT [PYIITBa, HAKOH IITO j€ M3BPIIM/IA IOTIYHY IPOBEPY MOCIOBHOT
1 GMHAHCHCKOT CTama IPABHOT JIMI[A, OFHOCHO HeTroBe VIMOBNHE, 3ay3era
cTaB fia je Moryhe Jja APYIITBO MCIUIATU CBA CBOja AYTOBama Y IeIOKYITHOM
u3HOCY, yKbydyjyhu u kamary.'

OBo nogpasyMeBa I Jia je yrpasa IPOHAIIIIA pelllelhe KaKo fla Hallla-
TY CBa NMOTPAXVBama JPYLITBA Y KPATKOM POKY, KaKO [ja paspely CIopHe
VIMOBJMHCKE OJHOCE Yy KOPUCT [PYIITBA, a /ja He HACTyIle HOBU y HMOCTYIKY
NMUMKBUAALMje, KAaKO A Ha HAjIOBO/bHMUjYM HAYMH YHOBYM MMOBMHY APYIIT-
Ba, aKo 3a TUM Oype morpebe, Te fa je u3padyHana Komuku he 6utn Tpor-
KOBU cipoBobema nmkBupanyje. Moxxe ce 3aK/byduTH ja je MOTpeGHO [o-
CTa IUTaHMpama ¥ Ipely3Ha padyHMIA IIpe Hero IITO ce JOHece OIyKa O
muksupanyju. ITpakca je mokasuBaia CyIpOTHO — HajIlpe ce JOHece OIIyKa,
Ia ce IIOTOM IUTaba U MPOOIeMI pelIaBajy ,,y XOAYy ", IITO HUKA/ja He MOXe
pe3yITupaTy HOBO/BHUM UCXOIOM, IIpe CBeTa 3a IOBEepHoIie APYIITBA.

3. Vnora cypma

Tpema 3I1]1,'* cyn uma ynory y pemasamwy criopa nsmeby nmuksuma-
LVIOHOT yIPaBHMKA M BJIACHMKA IPUBPENHOr IPYIUTBA Y IOIJEAY Harpaje
3a paj U BUCMHE TPOLIKOBA, Kafia oHa Huje ofipebena yommre mam xama
NMKBUJAIVIOHN YIIPaBHVK HMje 3al0BO/baH M3HOCOM yTBpheHMM of cTpaHe
mpyumrsa. Takobe, cyn he mHTepBeHMcaTn ako HacTyme papmy (y HOITeRy
VIMOBMHE U/IY JIPyTe Koje je 611710 HeOIXOIHO Mpey3eTH y TOKY CipoBohema
IIOCTYMKa) Moce Opucama APYIITBA U3 HAJIEKHOT PErNCTpa, TaKo MmTo he
Ha 3aXTeB 3aMHTEPECOBAHOr JIMIA OAPENMUTH JIMKBUIALMOHOT yIPaBHMKA
(3aKoH He IpenM3upa paHujer Win HoBor). Y oba cydaja cyx he opmyunsa-
TV y BAaHIIAPHUYHOM IOCTYIIKY.

Cyp je usrybuo HaJyIeXXHOCT a MMEHYje JTUMKBUJALMOHOT YIPaBHU-
Ka, Kojy je mmao mpema panuje Bakehem 3II]]. OBakBo oBnauiheme cyzna
je 6uro Henmorm4Ho Oyayhm ;a Ccy IOCTymak perucrpanyje MokKperama IO-
CTyIIKa TMKBUAALMje (TYMe ¥ PerucTpanyje TMKBUJALMOHOT YIIPaBHUKA) U
Opucame ApyuITBa 6M/IM Y HAJIOOKHOCTY ATeHIMje 3a IPUBPeIHE PETUCTpe,
a BJIaCHUIIM [PYLITBA Cy Y CBAKOM TPEHYTKY MOIM [ja paspelile JTUKBU/A-
IMIOHOT YIIPAaBHMKA YKOIMKO HUCY OV 3a0BOJ/bHY IE€TOBYIM PajjoM, OLHO-
CHO 13 6110 Kor passora (Mazia 61 6110 £OOPO Jja UIIAaK IOCTOjI ,,OIPaBIaH
pasjore, a Kako Oy BIACHMIM APYIITBA M30eITM eBeHTyanHy TyXOy 36o0r
HeOIIPaB/IaHoOT ,0TKa3a"“ IMKBUAALVIOHOM YIPaBHMKY). Y IIPUJIOT OBOMeE M

13 JTapa Munenosuh, ,HamomeHe 0 HekuM NuUTamUMa MTMKBUAALMje IPUBPETHUX PYIITa-
Ba IIpeMa 3aKOHY O IIPMBPEFHUM APYLITBUMA®, [IpasHu xusoii, 6p. 12/2008, cTp. 36.

14 3IIM, un. 542, 543.
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U YMI-EHNUIA Jla Y HOBUjOj CYACKOj IIpaKCy NPUBPENHNUX CY/i0Ba Huje 3abene-
YKEHO HU MIMEHOBaIbe JIMKBMIAIMOHOT YIIPaBHMKA HUTK fIpyro ydenrhe cyaa
y IOCTYNKY JO6POBO/bHE MMKBUAIMje IPUBPENTHOT APYLITBA.

4. OgHOC APYIUX MOCTYNAKa MpeMa IMOCTYNKY JOOpOBO/bHe
NUKBUAALje

Tpema 3T1]1,'® mapanenso ca HOCTYNIKOM HO0OpOBO/bHE NUKBUALIUje
MOTY ce OKPEHYTH, OffHOCHO CIIPOBOAUTIY U PYTU IOCTYNLM IPOTUB WIN ¥
KOPMCT TMKBUAAIMOHOT Cy0jeKTa, a MOCeOHO MOCTYIAaK U3BPIIEHa U CTEYa].
Taxobe, He mpexuaa ce HM MAPHMYHM NOCTYIAK, A TMKBUJALMOHN YIIPAaBHUK
je my>’KaH ja usga Hosa myHomohja.!”

HNaxo y nperxonno Baxxehem 3I1]1 Huje 6m1o oBakBe U3pUUNTE OFpef-
Oe, Te cpoBobeme PYrUX MOCTyNaKa ce MOITIO IPaBAATH ,JO0BO/bHOIIDY®
CpeficTaBa 3a HaMMpele CBUX MOBepIIalia, OFHOCHO Huje 610 60jasHu Aa
O HeKO 0CTao HeHaMUpEH, Y IPaKCK Cy ce IojaBuje 3/10ynorpebe. YpaBo
je ImocTymak JoOpoBo/bHE TMKBIAALMje TIOKpeTaH fia 6u ce n3bero miahamwe
AyToBama, OJHOCHO HAIlIaTa MOTPaXMBamba, Te JAa OM MOKpeTameM TOT II0-
CTyIKa 6M/IM ,,CTONMPAHU  IPYTY MOCTYIIM KOju oMoryhaBajy rmoBepuonnm
Za ce HaMMpe (M3BpILIewe, CTeYaj). Y 0BOM CIy4ajy aHA/IOTMja ca IOKpeTameM
CTeYajHOT IOCTYIKa (T7ie ce MPeKMUajy CBU CY[CKY, YIPAaBHYU M MOPECKM II0-
CTYIIM y OGHOCY Ha CTEYajHOT TY>KHIKA, OHOCHO IeTOBY VIMOBMHY) je He-
3akoHMTa O6ynyhnm pa je mukBupanyonu cybjexar consenTas! [lakie, HOBUM
3I1]] je nckpydena MmoryhHOCT yTuIijaja Ha gpyre HOCTyHKe.18

5. O6ycTaBa [oOpOBO/bHE TUKBUALIVIjE

Ipema 3I1/1,"° BracHuum APYLITBAa MOTY OMTYy4YUTH Ja 0OycTaBe IIO-
CTymak [oOpOBO/bHE NMKBMJALlMje M [ja HAacTaBe ca MOC/IoBameM. Jmak,
OBAKBY OJTyKy BJIACHMIIV APYIITBA Cy OB/MamIheHyM fja JOHeCYy caMo ako je
NMKBUJALVOHN Cy0jeKT y cipoBobemy mocTymka nmukBuganyje seh Hamupuo
CBe IOBepuoIie y LenocTy (61710 fa Cy BbIUX0Ba MOTPaKMBamba IIPU3HATA UIN
OCTIOpeHa) ¥ aKO HMje OTIOYeO PACIofeNy MMOBMHE BIACHMUIVIMA JIPYLIT-
Ba Ha MMe JMKBUJALMOHOT ocTaTKa. O OBMM OKOJIHOCTMMA JIMKBUIALIMOHM

15 Henap Appamosuh, Bragan C. ITepnumh, ,,IIpuBpenna gpyimrsa y muksupauuju’, 36op-
HUK pajioBa Axillyente fipomere y ipasHom cucitiemy gpicasa y peiuory, Hosu Cap, 2011,
crp. 295.

16  3IIM, un. 527.

17  Bupan: Benncas Mapkosuh, ,,JJo6poBo/pHa MMKBUaLMja MpUBpeqHUX Apyurasa’, [Ipaso
- ifieopuja u tpaxca, 6p. 1-3/2013, ctp. 80.

18 [parocnas Cnosuh, Topnana Mppak, Komenitiap 3akona o dpuspegrum gpyuiiieuma,
beorpag, 2012, ctp. 565.

19 3IIM, um. 538.
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YIIpaBHUK flaje 3jaBy KOja je cacTaBHM Jie0 OfTyKe 0 00yCTaBy IMKBU/ALIje.
Hwuinra of oBora Hmje CIIOpHO M MOTIIYHO je y CKJIaZy ca JIETUTMMHOM OfJTy-
KOM BJIACHMKA Jja Jla/be HACcTaBe CBOje IIOCTOBame (M3 MCTUX pasjora 36or
KOjUX Cy IPEKMHY/IN [IOC/IOBame, a KOjy HUKAKO HUCY QUHAHCHjCKe IPUPO-
Jie, aKO Cy T Pa3/io3V OTK/IOHEHM U BUIIE HUCY CMETHbA 1a/beM II0CTIOBamby
IPYLITBA).

Y npakcu, MmoryhHOCT 06ycTaBe NOCTyNKa JOOPOBO/bHE MMKBUAALINjE
je moctojana n pok je 3III m3puumro Hmje mpomucao, nomro je 3III n3
2004. roguHe Huje 3abpamuBao, a ATeHIUja 3a IpUBpPEJHE PETUCTpe je
J03BO/baBa/Ia PErMCTpalMjy Aabel HAacTaBKa IOCIOBama, Oymyhu pma je
cBe OMIO ,Ha JOOPOBOJ/BHOj 6asu“ — M MOKpeTame M 00ycTaBa MOCTYIIKA.
MebhyTtum, nocrymnak goO6poBo/bHe MMKBMALMje je 4ecTo 610 IOKpeTaH, a
IOTOM 00yCTaB/baH M3 pasjiora fja 6y 3amoc/IeHnMa 610 OTKa3aH YTrOBOP O
pasly ycieq, IoHOIIEha OJTyKe O IOKpeTamy NMKBUAauuje, mro caga 31171
uspu4nTo 3abpamyje. Haume, mopeps rope moMeHyTHUX yC/IOBa 3a JOHOLICHE
ofiTyKe 0 00yCTaBM MOCTYNKA JOOPOBO/bHE MMKBUAALM]E, TOTATHN YCTIOB je
fla TMKBUJALMOHY Cy0jeKT HUje OTKa3ao yroBOp O pajy 6110 KOM 3arocie-
HOM IO OCHOBY NMKBujanuje. Vmak, MMKBUIAIIOHM YIIPAaBHUK HUje Ty>KaH
la 1a M3jaBy y IOIVIEfly OTKa3a yropopa 3amnocnennma, Huru 3I1JI yrphyje
HeKM JPYTM MeXaHu3aM IpoBepe OBaKBOI 3aKOHCKOT YC/IOBa, IITO IOHOBO
MOJKe JIOBECTH JI0 HU3a 370ynoTpeba y mpakcu.

6. KonBepsuja mo6poBo/bHe TMKBUALIVIje Y CTEYaj

Ipema 3I11,*! mocToju jour jean pasior 3a MOKpeTame CTeYajHOT TIo-
CTYIIKA, TIOpef, CTeYajHNX pasjiora Koje HaBoAM 3aKOH O CTeqajy.22 Hamuwme,
aKO JMKBUJIAIIVIOHM YIPaBHUK y npBux 30 maHa y KojuMma je obaBe3aH fa

20 Ilpema MuuUbewy KaHAUAATA, 3aKOHOAABALI je yBohemeM MHCTUTYTa 06yCTaBe IIOCTYII-
Ka JJ06poBO/bHE MMKBUALIMje, OHOCHO YC/IOBa KOjU MOpajy OUTH MCIyIbeHN fa Ou ce
TaKBa OJIyKa CIIPOBE/Ia y HA/I/IEKHOM PEIMCTPY OCTA0 HeJOpedeH Y IOIIeNy 3allTHUTe
IIpaBa 3alOC/IeHNX, OyAyhu /ja ycIoB y HoITlefy OTKasa yroBopa o pajy OCTaje Ha Iamm-
Py, HOILITO HeMa 3aKOHCKOT MeXaHM3Ma Kako he 61Uty ,lipoBepeH” y mpaxcu (HIIp. JIMK-
BUJIAIIMOHM YIPAaBHUK je MyXaH Ja HOCTaBM BaKehm cmmcak 3aIlloC/eHMX y TPEHYTKY
IIOKpeTamwa U y TPEHYTKY 00ycTaBe NMOCTYIKa JOOPOBO/bHE TMKBUALMje, Ca JOKa3MMa
0 IpUjaBM 3aIIOCTIEHMX KOJ, HaJJIKHUX CIY>KOU 11 HOHIOBA M BHMXOBMM IIOTBpPAaMa fia
HUje OUIO OfjaBa, KOju OM Tpebano Aa ce MOKJIAIajy, OCUM YrOBOpa KOjU Cy OTKasa-
HU U3 IPYTUX 3aKOHCKUX PA3/IOra, a He U3 Pasjiora MOKpeTama IMOCTYIIKa T06POBO/bHE
nuKBMFanyje). VI oBa mpaBHa IpasHuHA 61 Tpebama 6UTU KOPUTOBAHA CYACKOM IIpaK-
COM, KaKBa MOCTOj¥ y IOIVIEfly ORHOCA HMPaBHOCHAXXHOT pelllerba O OTKa3y yroBopa o
pany u obycTaBe MUMKBUJALMOHOr MocTynKa Kaga 3I1]I n3 2004. roguHe Huje M3pUYU-
TO Ipomucao 06ycTaBy HMOCTYIIKa IMKBKUAALMje. Buie 0 0Boj cyfckoj mpakcyu Bumi: B.
Mapxkosuh, Has. geno, cTp. 76, ¢H. 25.

21 3IIH, un. 539

22 3akoH o crevajy — 3C (Cnymbenu inachux PC, 6p. 104/2009, 99/2011 - pp. 3axoH,
71/2012 - opnyka YC u 83/2014), un. 11.
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cacTaBy QVHAHCHjCKY M3BeINTaj (TOYeTHU IMKBUAIIMOHN OMIAHC) YTBPAU
a je MMKBUALMOHM CYOjeKT Ipe3afyskeH, AyXKaH je fa y poky o 15 maHa
Off JaHa cacTaB/balba OMIaHCA TTOHeCe MIPEJIOT 3a MOKpeTambe CTeYajHOT I10-
crynka. [Ipema HaBefleHMM POKOBMMA, MOXKE C€ 3aK/byYUTH Jja MUMKBUAALIMO-
HI yrpaBHUK Beh y paHoj ¢asu mocTynka Moke YTBPAUTH [ia /A je ,,0THa0
3aKOHCKM TIPENyCIIOB 3a CripoBobeme MocTymnKa f06poBo/bHE MMKBUAALIMjE,
Te Y OKBUPY CBOjMX JY>KHOCTMU IIpeMa APYIITBY (Ha4e/l0 CABeCHOCTU Y Y-
He TTaKIbe) je MOTPeOHO Ja IITO Ipe CacTaBU IOYETHY IMKBUALIMOHN O6M-
JIAHC, Te He OflyTOBJIaYM Ca €BEHTYa/IHUM IOKpeTameM CTe€4ajHOr MOCTYIIKA,
aKo je UCTV HEMMHOBAH.

Y jomr jemHoj, kKacHMjoj dasy, y TpeHYTKy U3pajie MOYETHOT JIVKBMI-
JALVOHOT M3BelITaja, Hajpanuje 90, a HajkacHuje 120 maHa of JaHa MOYeT-
Ka JMKBUJALMje, TMKBUIALIMOHY YIPaBHUK IIOHOBO MOXXE YTBPAUTU Jia je
NMMKBUIAIIMOHN CY0jeKT MHCONBEHTaH, Te 00aBe3HO y PoKy ofi 15 maHa o
JaHa cacTaB/balba M3BEINTAja MOFHETHU IPEMJIOT 3a MOKPeTambe CTEYajHOT I10-
CTYIIKA.

Y eHIyIecCKOM NpaBy, IMKBUJALIIOHY YIIPABHMK 32 IIPOLIEHY MHCO/IBEHT-
HOCTU MMa 12 Meceny, KOMKO Tpaje BaXKHOCT JieK/Iapalje O CONBEHTHOCTH
usgare of ynpase fpyiursa. Kasa je capecTaH y morneny unmbeHuIe 1a je Ha-
CTYIIMO Pa3/ior MHCOMBEHTHOCTY, MMKBUIAIIMOHN YIPABHUK je o0aBe3aH f1a
ca3oBe CKYIIITHHY APYLITBA 1 ob6aBecTn mosepuolie. IlocTymak BIacHnYKe
nukBupanyje he ce KOHBepTOBATH y NOBEPUIAYKY TMKBUAALM)Y, a cMaTpahe
ce Jla M3jaBa O COJIBEHTHOCTM HUKaja HUje HU JaTa. Y OBOj CUTyalMju, a Ha
3aXTeB MOBepMIalla, TMKBUIALMOHOT YIIPaBHMKA MOXKe MIMEHOBATH CYI.

7. OpraH(u) TMKBUZAMOHOT Cy0jeKTa

[Topen, ¥MMEHOBAaHOT JMKBUJALMOHOL YIPAaBHUKA (MIM BUIIE HUX)
KOjJ IIpey3uMa YOIy 3aKOHCKOT 3aCTyIHMKA JMKBMIAIMOHOT cybjekTa (a
Koje pyHKIMje ce paspelaBajy WwiaH(0OB)) IIPETXONHE yIIpaBe) 1 KOju je Ofi-
TOBOpPaH 3a HErOBO 3aKOHUTO IIOC/TIOBaIbe, He Tpeba 3ab0paBUTM Ha BIIac-
HMUIY TIPUBPEJHOr ApyLITBA (OpTalM, KOMIUIEMEHTapy, CKYIMIITUHA [.0.0.,
CKYNIITHHA a.[l.), HACTaB/bajy fla JOHOCE OIIyKe Y MOCTYIKY 06pOBO/bHE
NMKBUJALMje, OJHOCHO U fa/be 00aBjbajy CBOjy (QYHKIMjy KpO3: yCBajarmbe
MOYeTHOT JIMKBUIAIMOHOT OMTaHCA U M3BEIITAja IVMKBYUIALMOHOT YIIPaBHMU-
Ka, yCBajambe TOMVIIbEr TMKBUAALVIOHOT M3BEIITaja U 3aBPIIHOT JTMKBMJA-
IIVIOHOT OMIaHCa, IOHOIIee OITyKe 0 00yCcTaBM NMKBUAALIMjE U OfTyKe O
OKOHYaIby IOCTYIIKA JTMKBUJALN]e.

HpeMa MULIUBbEDY KaHAMAATa, BIACHUIM IIPUBPEIHOI OPYyLITBaA (O,I[-
HOCHO CKYNIITVHA YIaHOBa /I aKLJIOHAapa, OpTalyl MIN KOMHHCMCHTaPI/I)

23 G. Morse, Has. geno, cTp. 795-796.
24 3I1[, w1 536, 537, 538, 540.
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MOTYy ce Takol)e mocMaTpaTy Kao OpraH IMKBMUAALOHOT cybjekra. 3I1]] Hema
noce6Hy ofpendy Koja BIaCHMIMMA APYILITBA Jjaje CTaTyC OpraHa JTMKBUJA-
IIVIOHOT IIOCTYTIKA, /1M je M3 TeKCTa 3aKOHA JIOTMYHO 3aK/bY4MTH Jla Ce HeKe
aKTVBHOCTM JIMKBMIALMOHOT YIIPAaBHMKA He MOTY CIIPOBeCTH 0e3 IpeTXofHe
OfIITyKe BJIaCHMKA JPYIITBA.

Taxobe, 3I1]] y meny o MuKBMAALyjyu NPUBPEFHOT [PYLITBA HE TOBOPY
HIIITA O JaBakby IPETXOHOT 0fj00pema, OMHOCHO CaI/TaCHOCTY Ha IOjefiHe
pajme IMKBUALMOHOT YIIPABHNUKA, LITO He 3HA4YM Jla OH He Tpeba Ja X 3axX-
TeBa y MPaKCH, a IpeMa OmTuM mpasumma 3I171.2°

[Ipema MuIIbeHY KaHAUAATA, TOTPEOHO je Aa TMKBUJALMOHY YIIPaB-
HMK 00aBe3HO Np1OaBY MPETXONHO OfJ00perbe, OfHOCHO CAaIIaCHOCT BJIACHM-
Ka IPyIITBa 3a [IpefysuMame crefehux pagmu: mpujasa 0C/IOBa U pajmi ¥
KOj/Ma TIOCTOjU TVYHM MHTePeC U IpeKopadere rpannija opnamherma.?’

Y 6enrujckoM mpaBy, CKYNIITHHA APYLITBA MM HajuMpa obnanrhema
u GyHKIUje Koje Cy HeKaja IpuIIajiajie paspelleHOM Of6opy AMpeKTopa,
TaKo JIa OHa OfIydyje 0 06uMy opnamherma 1 HOCIOBMMA KOje Ipefy3nMa
JMKBYUJAIVIOHN YIPaBHUK (OCMM aKo To Beh Huje MpOIMICaHO OCHMBAYKUM
akTom).?®

25 ,Ympapmame NMMKBUAALMOHUM Cy6jeKTOM 3a BpeMe JIMKBMAALIMje OCTaje Y pyKaMa ibe-
rosux BiaacHuka®, H. Josanosuh u ap., Has. geno, ctp. 425.

26  Taxo MMKBUALMOHM yIpaBHMK (Kao /uie Koje uMa nocebue fgyxuoctu ns 3111, €wi. 61)
je my>KaH [ia IpyjaBy [10CA0 U Pafiiby Y KOjiMa IOCTOjU JIMYHM MHTepec oArosapajyhem
oprany apywrsa. IIpema 3I1]I, w1 65 To cy ympaBa ApyLITBa WIM HA3OPHU Of6OD, a
U3y3€THO CKYNIITHHA APYHITBA aKO APYHITBO MMa caMo gupeKkTopa. IIpema Munubemny
KaH/IM/IaTa, MAKO je TO 3aKOHCKMU U3Y3eTaK, OIYKY O IOCTOjamby MMYHOT MHTepeca KOf,
TMMKBUJAIMOHOT YIPAaBHMKA MOTY JJOHETU CaMO BIACHUIIM IPYIITBA.

27 Osnamhema MMKBUAALMOHOT yrpaBHyKa mporucyje 3I1JI, wr 532 xoju Habpaja oHa
HajBa)kHM)a, a/li OCTaB/ba IPOCTOPA J]a Ce /IMCTA IOCTI0Ba ¥ Pajiiby IPOLIMPU CAMO aKO
je TO HEeONXOHO paju CrpoBobema MOCTYNKa JIMKBMAaUMje. [Ja MM Cy HeKM IOCTIOBU
HEOIIXOJHM 32 CIIPOBODherse MOCTYIIKA, HEKaJla OJTYKY MOJKE JIOHETV CaM JIMKBUJALIVIOHN
YIIPaBHIK, @ HeKaJia je IPeNopyWhIBO fla OIIYKY JJOHECY BJIaCHMUIM PYIITBA, @ Ha 00-
Pas/IoKeH IpefyIor TMKBUALMOHOT yIIpaBHUKA. OBO IOCEOHO aKo ce pajiil O MOCTOBH-
Ma KOjy MOTY JOBECTH [0 TyOMUTKa IIpaBa TMKBMAALIMOHOT Cy0jeKTa 1M IpOy3pOKOBamba
IITeTe, a ITO 611 MOIIO JOBECTH O OATOBOPHOCTH IMKBUAALIVIOHOT YIpaBHMKA. JINKBH-
TAIIOHM YIPABHMK je OATOBOPAH 3a LITETY aKO MOCTYMNAK HUje CIPOBOAYO 3aKOHUTO,
a/M aKo je y HeKMM IOCIOBMMA MOCTYINAO y CKIafy ca OfTyKOM ,HaJIe)KHOTr OpraHa’,
OHJIa Ce IeroBa OTOBOPHOCT Mck/byuyje (3T, wi. 41, 544). Ca cTaHOBMIITA IpaKce U
IIPETIIOCTAB/bEHNX OATOBOPHOCTI (,E[eHI/IKTHe, KpI/IBI/I‘{He), 3a IMKBUALMOHOT YIIpaBHM-
Ka je MHOTO ,[JaMeTHMje a TPaky INPETXOZHO WAV HaKHAaJTHO Offo6perbe Off BIacHMKA
APYIITBA, T€ CE€ Y TOM KOHTEKCTY OHM IOCMATpPajy Kao paBHONPAaBHM OpraH NMKBUJA-
IMIOHOT Cy6jeKTa.

28 H. Rajak, P. Horrocks, J. Bannister, Has. geno, ctp. 58.
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8. OxcycTBO MOCEeOHUX NMpaBUIA O IejCTBY ZOOPOBO/bHE
NUKBUAALje

3I1]] He mponmcyje mocebHa MpaBWIa O [iejCTBY JOOPOBO/bHE JIVIKBM-
Janyje, OFHOCHO HACTyHamwy oOfipeheHNX NpaBHUMX MOCTeANIA YCIer
IIOKpeTama MOCTYIKa JoOpoBO/bHE NMMKBUAIMje. VI3 Tor pasnora ce Mopa
PasMMIIBATH y TPABIy CXOfHE IMpPYMeHe CTeYajHNX MpOICca Ha ITOCTYIIAK
no6poBObHE MMKBUJALMje. Y CIy4ajy HOKpeTama CTeYajHOr ITOCTYIIKA, I10-
ClefMIle HACTYIAjy IO CTeYajHOT [Y)KHMKA Y Be3V Ca IMPAaBHMM IOCTOBMMA
KOje je IIpefy3eo Ipe MOKpeTama CT€YajHOT IOCTYIIKA M ITOCTYNIMMa KOju
ce BOJIe IPOTMB V/IM Y KOPVICT CTEYajHOT Ny>KHMKA VTN HEerOBe VIMOBJHE.

Y eHrneckoM mpaBy mocrtoje ciefeha moce6Ha mpaBwIa o JejcTBUMA
1o6poBO/bHE MMKBU/ALIM]je: TMKBUIAIINja COMBEHTHOT APYINTBA He 3HAYM ay-
TOMATCKM ¥ IIPeCTaHaK PAJHOT OJHOCA 3aIIOC/IeHNX; IIPeCTaHaK oB/lanrhema
6oppa IMpeKTopa, OCUM aKO CKYIIITVHA VIM TMKBUJAIVIOHN YIPaBHUK He
oobpe HacTapbame 00aB/bamba TY>KHOCTH; PAcIofiefia MMOBUHE BpIIN Ce
TAaKo ILITO Ce IPBO HAMUPYjy TPOLIKOBY, I1a IPUBUIErOBaHU 1 06e36ehern
HIOBEPUOLM, HAKOH Tora HeobOe3beheHr mOBepuoIy; OCTaTaK MMOBYMHE IIPK-
Iajia BIACHUIMMA y BUAY TMKBU/AIVIOHOT BUIIKA y CPa3Mepy Ca HBUXOBUM
ydenrheMm y KanuTary.

IV 3akoHcku oKBUp

1. Pa3sBoj nncturyra

obpoBo/bHa NMMKBHUAaLMje je yBefeHa 3akoHOM o mpenysehuma us
1996. ropyHe. 3BaHMYAH 3aKOHCKY TepPMUH je 6110 ,,IMKBUAaLMja‘, a caM MH-
CTUTYT je IpefCcTaB/ba0 HOBMHY y HallleM IIPABHOM CHUCTEMY Y OJHOCY Ha
HOCTYIAK JIMKBUAanuje koju je Beh 6mo mpommcan 3akOHOM O IPUHYIHOM
HOpaBHAaKY, CTe4ajy 1 MuKBupanuju u3 1989. rogune (y Teopuju u mpaxcu
O3HaYaBaH Kao CYJICKa JTMKBUaIMja).”!

2. ITo3uTNBHO MpaBoO

Jlo6poBorpHA MMKBMALM]jA IPUBPENHUX ApYIITaBa je ypehena opgpen-
6ama 3IIJI, a mojenuMHa mmTama Cy perymmcaHa ¥ 3aKOHOM O HOCTYIKY
peructpanuje y ATeHIUjU 3a MpUBpeNHE perncTpe U 3aKOHOM O ATeHIUju
3a IpUBpPENHE PETUCTPE.

29 3G, um 73-100.
30 M. Bacumesnh, Komenitiap 3axona o upuspegrum gpyuwiiieuma, cTp. 684.

31 O pasmosuma u mwbeBnMa ysobhema mHcTUTyTa BYA. M. Benmumuposuh, Has. unanak,
crp. 34.

32 Caymobenu inacnux PC, 6p. 99/2011 u Cnyxbenu inacnux PC, 6p. 55/2004, 111/2009 n
99/2011.
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[TpuBpenHa ApymTBa Koja Cy cyOjekTm [OOpPOBO/BHE IMKBUJALVje
y cmucny 3IIJI mpepcraBmajy pgpymrTsa nauna (OpTayko M KOMAHAUT-
HO) M JpywWTBa Kammrana (aKIMOHAPCKO U JAPYLITBO Ca OTPaHNICHOM
oprosopHoinhy). Ca jpyre cTpaHe, NTMKBMAALMja IOCEOHMX NPUBPETHUX
cybjekara (6aHKe, IPYLITBa 3a OCUTyparbe, MHBECTUIIMOHA APYLITBA 1 fip.) je
mopatHo ypeheHa 1 IpyruM 3aKOHCKVMM IIPOMVICUMA.

Axo 61 ce pa3MuIIIBaJIO Y IPaBIY Jia je 3aKOHCKM Moryha u ;03Bo/beHa
CXOJjHa IIPMMeHA CTeYajHNUX MPOIINCa Y MOCTYIIKY ZOOPOBO/bHE IMKBUAALje
IpUBpPEJHMX APYIITaBa, LITO je X CTaB ayTOpa, IPONUCU uuja 61 ImpuMeHa
y ToM ciny4ajy npeosnagana jecy 3C, [IpaBwiHuk o yrBphuBamy HaloHan-
HUX CTaH/lapfia 3a yIpaB/bame CTeuyajHoM MacoM 1 Kopmekc eTuke crevajHux
ynpasHuka.>* Takohe, Moe ce PasMUIIUbATH y TPABILY /1a ¥ 06WHYaju U CyJi-
CKa ITpaKca MMajy yTulaja Ha ONyhaBame IIPaBHNX MIPa3HMHA Koje IT0CToje
KOJl MHCTUTYTa JOOPOBOJ/bHE TMKBMAALVje IPUBPENHNUX APYIITABA.

3. Moryh 3akoHCcKM OKBHP

Y cprckoM mpaBy f06pOBO/bHA MTMKBMIALN]jA, OHOCHO IMKBUJALINja
COJIBEHTHOT JpyliTBa je Beh IpefcTaB/bana Ae0 CTeYajHOT 3aKOHONABCTBA
(3axkoH 0 IpMHYZHOM ITOpaBHAMY, CTeYajy U IMKBUAALuju 3 1989. roguse),
IITO y yIOpeJHNM IIpaBMMa Huje MpaBuUIO (peryimcaHa je KOMITAHUjCKUM
3aKOHMMa), MaJia MMa pasMMIbama fIa JOOPOBO/BHY (CONBEHTHY, BaHCY/-
CKY) IMKBUJALjy Tpeba perymicat 3ajeflHoO ca CTedyajeM.

Bynyhn pa nocrymak fo6poBo/pHe TMKBMAALVje MOXeE A ,CKIU3He"
y IOCTYIaK CTedaja,”’ OHOCHO Ja CBakKa JOOpPOBOJ/bHA JMKBUJALMja MOXe

33 DBaHKe u ApYLITBa 3a OCUIypame — 3aKOH O CTeYajy M IMKBMAauuju O6aHaka, 3aKoH O
AreH1uju 3a ocUrypabe Iel031Ta, 3aKOH O OCUTYpamby, 3aKOH 0 6aHKaMa; OPraHU3aTop
TP>KUIITA, MHBECTUILIVOHA SPYLITBA, [PYIITBA 34 YIIpaB/bakbe MHBECTULOHNM (HOHJO-
BIUMA, 3aTBOPEHM UHBECTULIMOHY (OHJ — 3aKOH O TPXKUIITY KaINTasIa; IIeH3MjcKu (OoH,
IpYLITBA 32 yIIpaB/baibe IMeH3MjCKUM (HOH0BYMA — 3aKOH O JOOPOBO/BHUM IEH3UjCKUM
¢$oHOBMMA U TTEH3VjCKUM I/TAHOBUMA.

34 Kopekc etuke 3a crevajHe ynpaBHuke (Cnymbenu inachux PC, 6p. 11/2010); IIpaBun-
HUK O yTBphuBamy Hanyonamuyx ctaugappma (Craywcbenu inacnux PC, 6p. 13/2010);
3a [leTa/baH CIMCAaK CTeYajHUX Hpolica mornenatu http://alsu.gov.rs/bap/code/navigate.
jsp?ld=304. Tloctoje u Apyry MpaBHU U3BOPY PE/IEBAHTHM 3a CIIPOBODebe cTe4ajHOr Io-
CTYIIKa, Ka0 Ha IpuMep 3aKOH O HAPHMYHOM MOCTYIIKY, 3aKOH O OO/IUIalliOHMM OffHO-
C1Ma, 3aKOH O OCHOBaMa CBOjMHCKO-TIPABHMX OfJHOCA, 3aKOH O 3a/I0)KHOM IIPaBy Ha IO-
KPEeTHMM CTBapyMa YIMCaHVUM Y perucrap 1 fip.

35 Cyncka mpakca je Beh ,ommyunmBama“ y KOpMUCT CXOfHe NpUMeHe CTeYajHUX IIPOINCa;
BUJ. CEHTEHIle 13 CYACKMX Ipecyna Kox: M. Bacumesuh, Komenitiap 3axona o tipuspeg-
Hum gpywitieuma, ctp. 683 1 Mupko Bacumesnh, Boguu 3a tipumeny 3axona o ipuspeg-
Hum gpywitieuma, beorpap 2011, ctp. 593.

36 Jb. Jabuh, nas. unamak, ctp. 120; M. Bacumwesuh, Komenitiap 3axona o upuspeg-
HuM gpywiieuma, ctp. 682; M. Bacumesuh, Boguu 3a fipumeny 3axkona o dpuspegrum
gpywiiieuma, ctp. 593; B. Pagosuh, HaB. meno, ctp. 3.

37 3IIM, un. 527, 539.
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IIpefICTaB/baTH ,IOTEHIMja/ITHX  CTevaj, OMIo OM IeMMCXOfHuje a ce UCTa
perynmine CTe4ajHUM IpomycuMa. Y TOM CIydajy, 6uao 61 sHauajHO ype-
TUTK U TIUTambe JIejCTBA IPOLECHUX Pafibl KOje Cy IMpefyseTe y MOCTYIKY
HoOpoBO/bHE MMKBUJALIMje Ha IOCTYIAK CTedyaja, a Kako OM ce 3auITuTim
ToBepyoIM off MOTyhux 370ymoTpe6a y HACTABKY CTEYajHOT MOCTYTKA.”®
Y ynopenHoj Ipakcy IOCTOje CIy4ajeBu Ja Cy MaTepujalHe HOpPME y Besu
ca 06pOBO/PHOM JIMKBUAALMjOM IpeaBuheHe KOMIIAHUjCKUM 3aKOHOM, a
oziperi6e IMpPOLIECHOT KapaKTepa Cy peryaycaHe y I0oceOHOM 3aKOHY KOju Jie-
¢buHMIIE caM TOCTYNaK JMKBYU/aLMje IPUBPESHOT APYIITBA.

V 3akmpydak

Aytop cmarpa ma TpenyTHo Baxkehm 3IIJ] Ha BeoMa cymapaH Ha-
4yl ypebyje mokperame, cipoBobeme 1 OKOHYame MOCTYIKA JOOPOBO/bHE
NUKBUJaLMje IPYBPENHNUX APYIITaBa, MAKO je HOpMUpabe 3HATHO MOOO0Tb-
IIaHO Y OJHOCY Ha paHuje Bakehu 3TT]I.

Jla 61 ce mOCTYIaK CIIpOBeO Ha 3aKOHUT U IpodeCHOHaIaH HaulH, ay-
TOP je MULUbeba J]a jeé HEOIIXOJHO [ja CBY OPTaHM KOjU Y4€CTBY])Y Y IIOCTYIIKY
HKo6poBO/BHE MUKBUALIMje TIOCEYjy LIMpa 3HaKA Off 3aKOHCKMX HOPMU KOje
ypebyjy mobpoBopHy nuKBMAALN)yY, Ipe CBeTa Aa MO3HAjy CTedajHe IPOIce
¥ IIPOINCEe KOj/ Ce OfHOCE Ha OATOBOPHOCT M IIOCTIEAMLIe YC/Ie He3aKOHM!-
TOT HOCTYIIalbha OpraHa MOCTYIKA. YIIPaBO YCIef, ,HECBECHOCTI O IIMPUHA
3Hama, y MPaKCK je YCTa/beHO MUIUbEHe f1a je ZoOpOBObHA IMKBUAALMjA
»JIAK II0CA0", Te [a MICTUM CBAKO MOXE ,,[ja ce 6aBu, OMHOCHO Jja CBAKO JIUIIE
MOXXe fa ce Habe y y/03M MMKBUALMOHOT YIIPaBHUKA M Jla TO HUje HEOIl-
XOIHO Aa O6yme mpodecroHanal, Tj. HEKO KO pa3yMe 3aKOHCKe IpOICce U
KO 3Ha KaKO Jla VX IpuMembyje (afBOKAT, CTeYajHy YIPaBHUK, UIIOMUPAHU
IIPaBHIUK).

[la 61 ce TpeHYTHO CTarbe IPOMEHNIIO, OFHOCHO a 61 ce f0OPOBO/BHO]
NMMKBUAALMjU mpupao Behu 3Havaj y mpaxcy, jegHo of Moryhux peuiema 6u
OmIo U Ja ce MOCTYHaK HOOPOBO/BHE MMKBUALMje NPUBPEIHUX APYIITaBa
(y3 mpemyior jja ce yBemy 1 yCIoBU 3a 06aB/barbe (QYHKIMje TMKBUIALIOHOT
yIpaBHMKA) ,,BPaTU y OKBMpe 3aKOHa KojuM ce ypebyje credaj, a kako je
6uno npexBubero y jenHom of panuje Bakehux creyajuux mpommuca. Aytop
cMarpa fa 61 Ha Taj HAYMH IOCTYNAaK JMKBUJALMje V LIKMpeM CMUCTY 610
3a0KpPY)KeH Y jeflHy LjeIMHy ¥ OM0 Ha MecTy KOje My IIO IIPaBHOj PUPOAU
IpUIaja.

38 H. Josanosuh u ap., Has. geno, cTp. 414.

39 Taxo paHuje y 3akoHOfiaBCTBY Peny6nuke Cpricke, Bupu: Butomup ITonosuh, ,,JJo6po-
BOJ/bHA JIMKBMAAIMja KaO Ha4YMH IpecTaHkKa Ipenyseha mpema HOBOM 3akoHY O HpH-
BpenHMM fpymiTBuMa Penry6muke Cpricke, 360pHUK pafoBa AxiliyenHocimiu ipaharckoi
u ilpiosauKol 3aKoHogasciliea u tipasHe ipaxce, 6p. 8/2010, ctp. 96 u 100.
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Natasa CVETICANIN, M.A.
Attorney at Law and Bankruptcy Administrator

LEGAL SIGNIFICANCE AND POSITION
OF VOLUNTARY LIQUIDATION WITHIN
COMPANIES’ CESSATION SYSTEM

Summary

This paper aims to point out the fact how important it is to know and be
able to carry out the procedure of voluntary liquidation of companies in a law-
ful and professional manner, and how and why this procedure has been unduly
simplified and done in layman’s terms by its actors.

The author insists on importance of voluntary liquidation of companies
within the system of cessation of companies, where it belongs by law, but is skep-
tical that voluntary liquidation has this importance manner in practice, taking
into account the “inadequate” proceeding by the majority of actors in the proc-
ess and of the authority which is responsible for its implementation.

The author concludes that in order to “improve” the process of voluntary
liquidation of companies the best would be to pass amendments to the law and
introduce the professionalization of the function of the liquidator.

Key words: voluntary liquidation, cessation of the company, liquidator.
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Josana BEJIMMKOBWh, mactep
a.0.n. Jankosuh, ITonosuh, Mutuh

OCTABKA TMPEKTOPA IIPMBPETHOT [IPYIITBA
(IIPABHA IIPVIPOJIA U YC/IOBU 3A IIPECTAHAK
®YHKIIUJE)

Pesnme

Ynauak ce 6aeu aHANU3OM UHCTAUTHYIA OCllaéKe gupeKiiopa Upu-
epegroi gpywiiiiea. Y okeupy tipasHe ananuse iupegmeimiHol uHCIUiLYiia Moty
ce pasmatipaiiiu tipu ipyie dutiarea: tpasHa tupupoga ociiiaske gupexiiopa
ipuspegHoi gpywiiiiea, ycnosu HowipedHu 3a Upecilianax 4nanciiea y yiupasu
gpywiliea ocitiaskom u ipasHe iocnequue ociiiaske gupexiiopa. Y oeom pagy
ananusupahe ce tipee gee ipytie uitiarba. Y okeupy tuiliara o UpasHoj upu-
pogu ocitiaske ananusupa ce ipasHa Upupoga usjase 60me gupexkiiopa Kojom
caoilitiaea ociiasxky gpywiiey. Y iloineqy ycnoea xoju cy HeouxogHu ga ce
ocifisape kako OU 4NAHCTBO Y YUpasu gpywiiea upecitiano ociilaskom pas-
Maipa ce Koju ¢y o Ycnosu, Kao u gogamHa duiiara Koja y KOHKPeiiHoM
cyuajy moiy 6uitiu ciiopHa (Ha apumep moiyhHocili 01o3uea ociliasxe).

Kmyune peuu: ociiasxa gupexiiiopa, iipasna dpupoga ocilasxe, u3jaséa 6o-
Jbe, YCn08U 34 UpecllaHak UNAHCHI8a Y yupasu gpyuiiisa
OCUABKOM, O1l03UB OClllaBKe.
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I YBop

OcraBka npencTaB/ba jenaH Ol 3aKOHOM ypel')eHMX Ha4YMHa IIpeCTaHKa

¢dyHKIMje IupeKTopa IPUBPERHOT APYIITBA.

[Ipema Hamem mpaBy, QyHKIMja AUPEKTOpPa, MOPeES OCTAaBKe, MOXe

IIpecTaTn ” Ha je,uaH on cne,uehl/[x 3aKOHOM Hpe,[[BI/IbeHI/IX HadyMHa:

N N G s

1) ucTekoM nepuozia Ha KOju je AUPEKTOp MMeHOBaH,”

2) IpecTaHKOM NCITyHaBamba YCIoBa KOjU ce 3aXTeBajy 3a o0aB/bambe
dbyHKIHje, a Koje je HaCTYIIIO y TOKY Tpajarba MaHJaTa,

3) HeycBajambeM (UMHAHCUjCKMX M3BeILITaja Of CTpaHe CKYIIITIHE
IipylliTaBa y poKy Koju je mpensubeH 3a ofp)kaBarme pefloBHE Cefl-

HuLEe CKyIIITHHE,

4) paspememem,”

5) CTaTyCHOM IIPOMEHOM ZApyIuTBa (y CIydajy Aa APYIITBO IIpecTaje
CTaTyCHOM IIPOMEHOM),

6) VIME€HOBAEM JIMKBUAALMOHOT YHpaBHI/IKa,7 n

OcraBKa VpeKTOpa MPUBPETHOT APYLITBA Y HAIleM IIPaBy perylucaHa je 3aKOHOM O
NpUBPENHMUM JIPYIITBMMA, WiaHOBUMa 220, 231, 396, 426 n 440. Bugu: 3akoH o mpu-
BpeHUM ApymTBuMa, Crymbenu inachux PC, 6p. 36/2011, 99/2011 u 83/2014 (mame y
¢dycHorama: 3I1MT). O MHCTUTYTY OCTaBKe JUPEKTOpa NPUBPEFHOT SPYIITBA y HAIIOj JTU-
Teparypu Bupet: Mupko Bacumesuh, Komiianujcko fipaso — iipaso tipuspegHux gpyus-
ifiasa, 6. uspame, [IpaBuu dakynrer Yuusepsuret y beorpany, Beorpag, 2011, ctp. 381-
382 u 392; M. Bacwwesuh, KopiiopaiiusHo yipaemware — usabpae itieme, YIpyKembe
npaBHyKa y npuspenu Cp6uje, Beorpap, 2013, ctp. 189-190.

3I1MO, un. 394 cT. 1.

3IIM, wi. 394 crt. 2. YcnoBu moTpebHM 3a 06aB/barbe FY)XHOCTY AUPEKTOPa MPUBPEFHOT
ApymTBa mpomucany ¢y y wiany 382 3IIJ] (mocmoBHa coco6HOCT, ycmoBu ofpehern
CTaTyTOM JIPyIITBA M OJCYCTBO IIOCTOjama ofpebennx okomHoctn - Beh mocrojehe
9IaHCTBO Y YIIpaByU BUINeE Off TleT JpyIITaBa, IpaBHOCHaXHa ocybhyjyha mpecyma xpu-
BIYHOT CyJa 300T y4UILEHOT KPMBUYHOT Jiefla MPOTUB IIPUBpPEe MINM IOCTOjarbe U3-
pedeHe Mepe 6e36eHOCTM 3abpaHe 0baB/barba EMATHOCTH, YKOMMKO UCTA MPEACTaB/ba
HPETEXXHY AeNaTHOCT APYILITBA).

3I1M, un. 394 ct. 3.
3I1, um. 395, 425 u 439.
3I1M, un. 505 ct. 3 Ta4. 5.

3IIM, wm. 529 cr. 2. Y moctynky mukBupanuje Moryhe je ma He mobe mo mpecraHka
dyHKIMje TOoTafallBNX 3aCTyIHMKA ApyiuTBa. HaBeneHo mocrojahe y cuTyauumju kapa
OITYKOM O MOKpeTamy IMKBUaLje He Oyhe MMeHOBaH MMKBUAALOHN YIIPABHUK, jep
y TOM CIIy4ajy IO CaMOM 3aKOHY CBM 3aKOHCKM 3aCTYIHMIV JIPYIITBA IIOCTajy JTMKBU-
mauyony ympasHMIm. Kako 3akoH Kaxke Tafla He IIpecTajy op/lamhema caMoO 3aKOHCKUX
3aCTyNHMKa ApyWITBa (M3BPIIHM AMPEKTOpM), JOK O6M oBnamrhema OCTamUX AMPEKTO-
pa IpecTana JaHOM JOHOLIEHa OfTyKe O MOKpeTamwy IOCTyIKa MuKkBuaanuje. Takobe,
Mmoryhe je na nuia Koja cy 6uta avpeKkTopy (3aCTYHMHUIN) OATYKOM APYIITBa OYAY MMe-
HOBaHM 3a IMKBUIALMOHOT ynpaBHuKa. Bupm: 311, um. 529 ct. 1, 3.

107



YIAHLN IIpaBo u npuBpena

7) JIMEHOBAIbEM CTe‘{ajHOI‘ yr[paBHI/IKa.8

Mel)y HaBeeHMM HauMHMMA IpecTaHKa QyHKIMje AUPeKTOpa 3aceOny
TPyIly YMHe OCTaBKa U paspememe. OHO IITO OCTaBKy M pas3pellerbe YMHU
0coOeHNM jecTe fla IPAaBHO /IEjCTBO KOje Ce OI/lefia y MPeCTaHKy (yHKImje
AVpeKTOpa He HACTyIA II0 CaMOM 3aKOHY, OJHOCHO KaJja HACTaHy 3aKOHOM
npensubeHe unmeHnIe, Beh je HEONXOTHO NOCTOjambe OITyKe HAIEKHOT
opraHa pyuTBa (paspelleme), OTHOCHO U3jaBa BO/be OBJIAIIheHOr nmia —
nupekTopa (0cTaBKa), a Koje y CMUC/TY NpecTaHKa QYHKIje MMajy KOHCTH-
TYTUBHO JI€jCTBO.

JlomaTHO y morneny ocTaBKe AMPEKTOpa 0COOEHOCT IOCTOjU U KOJI TeX-
HIKe ypeDhema oBOr MHCTUTYTa KOja ce OITIeia y JIeTa/bHMjOj 3aKOHCKOj pe-
TyJaTUBY, HAPOYNUTO MPaBHUX IOCIEANIIA KOje HACTYIajy y CIy4ajy OCTaBKe
nupexTopa, Mehy kojuma je cBakako Haj3HadajHMja MOryhHOCT IOKpeTama
TMOCTYNKa NpUHYAHe MuKBuAanuje apymraal’ (omeT cBe mocMaTpaHo y ofi-

8  3a pasnmuky of IPETXOJHO HaBe[eHMX OCHOBA IIpecTaHKa (YHKLMje JUpPEeKTopa Mpu-
BPEJHOT IPYLITBA, KOji Cy perylmcany 3aKOHOM O NPUBPEIHNM APYIITBUMA, IOCTIeNbe
HaBeleHM je perynmucaH 3aKOHOM O CTedajy. Y uiaHy 74 3aKOHa CTOjU [ia JaHOM
OTBapama CTeYajHOr IOCTYIIKA IPECTajy yIpaB/badyka M 3aCTYITHMYKA IIpaBa JUPEKTOpa
mpymTBa. Takohe 1 Koi 0BOT OCHOBA IIOCTOjU jeflaH M3y3eTak, a TO je fa GYHKIMje fu-
peKTopa ApyuITBa MOTY IIPeCTaTy 1 Ipe JOHOIIeHka pelllerba KOjIM Ce OTBapa CTeYajHu
noctynak. HaBemeHo ce offHOCH Ha MPETXOMHM CTEYajHM IIOCTYNAK Kajia ce VICHNUTYje
IIOCTOjarbe CTeYajHUX PasyIora, a Kajja MoXKe OMTH IIpefy3eTa jefiHa of Mepa o6e36eherma
IIpOMNCaHa 3aKOHOM — MIMEHOBalbe IIPMBPEMEHOT CTeYajHOT yIpaBHMKa (WiaH 62). Taga
Takobe mpecrajy opnamhema JOTaJAIIBIX 3aCTYIHUKA APYIITBA. Buau: 3akoH o cTedajy
(Cnyxcbenu inacnux PC, 6p. 104/2009, 99/2011, 71/2012 - ognyka YC u 83/2014).

9  Ha mpuMep, Kajia UCTEKHe IEPUOJ, Tpajalba MaHfaTa HUje MOTPeOHO JJOHETH MOCEOHY

OlTyKy KojoM he ce yCTaHOBUTM UMIbeHMIIAa IIpeCTaHKa QYHKUMje HUPEKTOpa, jep je
dyHKIMja IpecTama IO caMoOM 3aKoHY. TakBa eBeHTya/lHa Of/TyKa O MMaa caMo Je-
KIapaTopHoO fiejcTBo. Kop paspeluema 1 0cTaBKe Hije JOBO/BHO f1a CY UCITYHEHU YCTIOBI
npensubenn 3aKOHOM 3a IIpUMEHY OBUX MHCTUTYTA, Beh je HeolxoHa 1 ofIyKa/n3jaBa
HaJJIOKHOT opraHa (/mua) Koja he mMaTu KOHCTUTYTMBHO [IejCTBO, a KOje ce Orlefa y
IpecTaHKy QyHKIUje AupeKkTopa. Jakie, 4ak Kaja IOCTOjU OIPABJaH Pas/Ior YKOIMKO
ce MCTY 3aXTeBa II0 3aKOHY, 3a paspelllerbe AUPeKTOpPa, Berosa GyHKIMja He MOXe Ipe-
CTaTU CBe JOK Ce O TOMe He JOHece OfjIyKa. VIcTe OKONHOCTM IIOCTOje M KOJj OCTaBKe
AMpeKTOpa.
OcTaBKa ¥ paspelllere Ka0 HAUMHY IpecTaHKa QyHKLje AUpeKTopa OBe3aHN Cy 1 Ha
jemaH crenyéuyan HaunH. OCTaBKa IpeCTaB/ba CBOjeBPCHO MPAaBO AUPEKTOPa, Ulja ce
cafip)kiHa orefia y MoryhHoOCTH mpecTaHKa ob6aB/bama GYHKIMje [Ipe UCTeKa IIepUofa
Ha KOjU je OUPEKTOp MMeHOBaH. IlapasenHo mpaBo Ha CTpaHU IPUBPESHOr APYLITBA
jecte MoryhHOCT paspenrerma MM Kako ce fyrauyje MoXe HasBaTH, OIO3MB MMEHOBaba
IVpeKTopa ApyIITBa.

10 IlpunypHa nuUKBMAlMja perynaucana je y Wi 546 mo 548 3IIJI. V mornemy npumene
ofpendu 3aKoHa O NMPUHYHHOj MUKBUAALMjY, MUHNCTapCTBO €KOHOMMje U PEerMOHa-
HOT pasBoja, Ka0 HaJJIeKHO PECOPHO MMHMUCTAPCTBO, faHa 8.6.2012. rofuHe [HOHENO je
Mubeme 6p. 011-00-163/2012-06 y KoMe CTOjU Ha je IOTPeOHO OIOKUTY HPUMEHY
ofipendu 3aKOHa O NPVHYAHOj MMKBUJALMjM [O HOHOIIEHA M3MeHa M JOMyHa 3aKOHa
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HOCY Ha JIpyre OCHOBe IpecTaHka (yHKIMje), Kao M OKOTHOCT Jia IOCTOje
caMo ozpenibe 3aKOHa KojuMa ce ypebyje ocTaBKa IupeKTOpa aKIMOHapCKOT
IPYIITBA, a KOje Ce CXO[JHO IIPUMemYjy U Ha OCTaBKY AMPEKTOpa PYIITBa ca
OTpaHMYEHOM OATOBOpHOIIhY.

[Ipn aHamM3yM OCTaBKe AMPEKTOpa NPMUBPENHOT APYLITBA, KA0 Ha4M-
Ha IpecTaHKa (pyHKIMje, MOTy ce pasMaTpaTy TPU Ipylle IMMUTama: 1) mpas-
Ha IPUPOJia OCTaBKe, 2) YC/IOBYU KOji CY HEOIXOIHU Jia Ce OCTBape Kako 6u
dyHKIMja fUpeKTOpa pecTala OCTAaBKOM y CKIaly Ca 3aKOHOM U 3) IUTambe
IPaBHUX IIOC/IEANIIa KOje OCTaBKa AVPEKTOpa IPOM3BOAM IIO APYIITBO. Y
OBOM papty 6mhe peun o mpBe fiBe TpyIle INTambA.

IT IIpaBHa npupopa ocTaBKe AMPEKTOpa NPUBPESHOT APYIITBA

JIBe OKOMHOCTM AeUHMIIY IpPaBHY NPUPOAY OCTaBKe AMPEKTOpa
APYLITBA: a) YMIbEHNYHY OCHOB MJIU PA3JIoT 300T KOra ce MOXKe [JaT! OCTaBKa
u 0) mUTame [a /M je 3a MPaBHO /IejCTBO OCTAaBKe OBO/bHA 13jaBa BO/bE IM-
pekTopa ynyheHa JpyuITBy mim je HeONXOfHA M OfIyKa ofpeheHor opraHa
OPYILITBa KOjOM Ce TaKBa OJIyKa AMPEKTOpa yCBaja.

Y morneny unmbeHMYHOT OCHOBA M/IM Pa3jiora laBamba OCTaBKe, MMTakbe
KOje ce IOCTaB/ba jecTe fia /M je Ofi BAXXHOCTY IpUpPOAa pasyiora 360r Kojer

KOjMa 6M1 ce 0Baj MHCTUTYT AeTa/bHMUje peryaucao. Y MULUbEHY je HaBeleHO Aa ,3aKoH
0 fpuspegrHum gpyuiinieuma He cagpicu yiyhyjyhe nopme xojuma ce fipoiiucyje cxogHa
apumena ogpegaba xojuma ce ypehyje idociiyiiak gooposomwHe nuKeUgaLuUje UNL HeKUX
gpyiux 3aKoHcKux ogpegaba, lako ga 3a ciiposoherve UpuHygHe nuKkeugayuje He ocimioju
go60baH UpasHu okeup Koju ou y uenociiu peiynucao osy maiiepujy. majyhu y eugy ga
Cy Yy uenociiu eau tpasHe peiynatiiuse ociiana uuiiara upasHux tocneguuya tUpuHygHe
nuxeugayuje u duitiara ciiposoheroa HOCHAYIKA, 0GHOCHO TUPABHOT U PaxiiuyuKoi cilia-
iyca tpuepegnoi gpywitiea Hag Kojum je HoKpeHyii focillyfiak UpuHygHe nuxkeugayuje,
ifie cepxy ogpegaba o UpUHYGHOj TUKBUGALUjU KOje UMAjy 3a Uub U 3AUTHUTHY H08epu-
naua, Muuipbersa cMo ga HoCiiioju peanHa OlacHOCHL ga ce 06aK0 Hego8obHO pelynucan
UHCTAUTRYTH 3710y ToThpe6u tpu wemy Ou uniliepecyu fiosepunaua moinu Ouitiu usuipanu'.
HakoH 1mTO je pecopHO MUMHMCTapCTBO CAOMIITH/IO HABEIEHO MUIUbeHe ATEeHIVja 3a
TIpMBpeHE PETVCTpe He CIPOBOAM TOCTYIAK NpMHY#He nmkBupanuje. Huje crmopro
Jla HEeOBOJ/BHO PETy/NCarbe MPEeMETHOT MHCTUTYTa MOXe JOBECTM Ji0 37I0yNoTpeba y
MIPAKCH, aly MCTO TAaKO ¥ HENPUMEHa OBOT MHCTUTYTa MOXXE IPOU3BECTU 3HadajHUje
3noynorpebe u mpobieMe, jefaH Of BUX je MOCTOjabe PUBPESHUX APYLITaBa 4duje je
dYHKIMOHMCabe CYIPOTHO IPMHYFHUM IpomucuMa (ApymTBa 6e3 3aKOHCKOT 3aCTyII-
HIKa, HeJOBO/bAH OPOj WIAHOBA, OCHOBHMU KAIIMTA/I Maby Off 3aKOHOM IIPOIICAHOT, 13-
pedeHa Mepa 3abpaHe 06aB/barba [EMATHOCTN...). MUILI/behe MUHICTAPCTBA JOCTYITHO
Ha agpecu: http://www.apr.gov.rs/portals/0/mediji/Misljenje_Min.ekonomije_i_reg.razvoja-
prinudna_likvidacija.pdf].

11 Bupu: 3111, wi. 220 n 231. HapaBHO noTpeOHO je BOXUTY padyHa 2 je caM 3aKOHOfIaBal]
yIoTpe6uo TepMIUH CXOf{Ha IPUMEHa, @ Ha OCHOBY 4era je IPWINKOM IIpYMeHe UHCTUTY-
Ta OCTaBKe AMPEKTOpa Ha APYIITBO Ca OTPaHIYEHOM OfirOBOpHOIINY MOTpe6HO moce6HO
BOJIUTH padyHa O MPaBHUM obenexjuMa Te GopMe IPUBPEIHOT APYIITBA.
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AUPEeKTOp faje OCTaBKY, OAHOCHO fia /iU je ocTaBKa Moryha camo y ciydajy
IIOCTOjarba OINPABJJAHOT pas3yiora WM cl1obofa Bo/be AUPEKTOpa Y CMUCITY
obap/pama (yHKIMje y APYLITBY HUje OTpaHMYEHa, I1a je OCTaBKy Moryhe
maty u 6e3 mocTojara TaKBOT pasyora.

butHo je ykxasaru 360r yera je Ba)KHO INUTambe Ja /M 3aKOH WM VH-
TepHM aKTH [IPYIITBA MIPOINCY]jy TOCTOjarbe OIMPABIAHOL pas/ora 3a JaBarbe
OCTaBKe M He. YKOJIMKO je MIPOIMCAHO [ je 32 OCTaBKY JUpPeKTopa HoTped-
HO IIOCTOjarbe ONPABAHOT Pasjiora, 6110 TaKo IITO ce TAaKCaTMBHO HaBOAU
Kajla ce cMaTpa fla OCTOjy ONIpaBJaH PasyIor, MU ITOCTOjU TeHepasHa Ofipefi-
0a Koja 3axTeBa IIOCTOjabe TAKBOT Pas3/iora, OHJIA je HEOIXOHO ¥ YTBPAUTHI
IIOCTOjarbe TAKBOT Pasiora Kako 0¥ GpyHKIMja JUPEKTOpa IpecTaa Ha IIpaB-
HO JI03BO/bEHU HA4MH, OJHOCHO IOTPEeOHO je /la OCTaBKa AMpeKTopa Oyme
npuxsaheHa off cTpaHe HaJJIe)XHOT OpraHa IpyLITBa, Hajuenthe y dpopmu ofi-
nyke. To IpBeHCTBEHO MOfIpasyMeBa Jla AMPEKTOP MOpPA Y CaMoj OCTaBIIM Ha-
BeCTH U3 KOT pasjiora flaje OCTaBKy, a 3aTUM MOPa IIOCTOjaTy KOHCEH3YC OKO
TOTa /la 1M je HaBeJeH) pasJior ONpaBhaH U fa M IOCTOju. Y CIydajy clopa
usMehy fupexTOpa U IpUBpPETHOr APYIITBA IOMEHYTO MUTAbe MPEIyCTUIO0
Oy ce Ha pellIaBae Cy/ly WIN aITePHATUBHIM METOJaMa pelllaBarmba CIIopoBa
(apburpaxa, Mefujanyja). [lakie, cBe JOK ce He YTBPAMU IIOCTOjabe ONpaB/a-
HOT pasjiora 3a JlaBambe OCcTaBKe (OJ/TyKOM HaIIeKHOT OpraHa ApYIITBA MIN
OJUTYKOM CYyfa Koja 611 3aMeHI/Ia IOCTOjarbe Of/IyKe IPYILITBA), JUPEKTOp He
6u Morao fja mpecTaHe ca ob6apjbameM QyHKLUje. Y TOM CIydajy YMieHNIA
7la CBe JIOK Ce He YTBPAM IOCTOjar-€ ONPaBJaHOT pasjora 3a laBambe OCTaBKe
AVMPEeKTOp Mopa fia 06aB/ba PYHKIV]y Y APYLITBY, @ IPOTUB CBOje BOJbE, HUje
Ofl yTUIaja Ha OATOBOPHOCT ApYLITBA PeMa JMPEKTOPY, jep TakBa obaBe-
3a IIOCTOjY TI0 CAMOM 3aKOHY. - YKOMKO y TaKBUM OKOTHOCTVIMA JUPEKTOP
unak onbuje fabe obaB/bame (PyHKIMje 3a eBEHTYA/HYy LITETY KOja MOXe
OuTV IPOY3pOKOBaHA NPMBPETHOM JPYIITBY, oAroBapahe 1Mo ocCHoBy yroBo-
pa (MM y CKIagy ca OKOTHOCTVMMA KOHKPETHOT C/Tydaja 300r KpIlema TyXK-
HOCTY TIa)KEbe MU €BEHTYATHO [Y>KHOCTH JIOjaTHOCTH).

Y cny4ajy mla 3aKOH He 3aXTeBa IOCTOjalbe ONPABJAHOT pasjiora 3a
JaBambe OCTaBKe JVUPEKTOPa, OHJA Cy OKOMHOCTU jegHOCTaBHMje. Camo
CaoIIIITeHhe OCTaBKe APYIITBY Ha 3aKOHOM ypeleH HauMH NpefcTaB/ba IIpaB-
HO Baj/baH OCHOB 3a IpecTaHak (yHkKumje. [la u je y mocmenmweM ciydajy
II0CTOja0 OIIPaBJAHM PAs3JIOT 3a laBame OCTaBKe MOKe OMTH Off 3Ha4Yaja caMo
3a (MIMOBVMHCKY) OJIFOBOPHOCT /IMPEKTOPa MpeMa pymTBy."> [lake y mpsom

12 Vkomuko 6u ce y KOHKPETHOM Cy4ajy UIIAK YTBPAU/IO IOCTOjakbe ONPABJAHOT pasyora
3a laBambe OCTaBKe, JUPEKTOp KoMe Huje 6umo omoryheHo ma 36or HacTajor cropa Ha-
IIyCcTnn q)yHKLU/I]y, Y CKnmapy ca OKOTHOCTMMA, MOrao 6u ucrahn ONUITETHY 3aXTEB IIpeMa
APYIITBY, HAPOUNUTO 360T M3ryb/beHe Bo6MUTH (Ha IpyMep, Hije MOTao Jia Ce aHTaXyje y
ApPYTroM APYIITBY M II0O TOM OCHOBY OCTBapu ofpebheHy HakHanmy).

13 OnroBOpHOCT AMpPEKTOpa IpeMa PYIITBY MOIJIa O IOCTOjaTy IO OCHOBY MOBPeJie YTo-
BOpa, a1 He ¥ Ha OCHOBY 3aKOHa. OTOBOPHOCT IO OCHOBY 3aKOHA He MO>Ke IIOCTOjaTy
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CIy4ajy Kajja ce 3axTeBa II0CTOjaibe ONpaBJaHOT Pasjiora, OCTaBKa JUPEKTO-
pa IpoM3BOAM IPABHO JIEjCTBO T€K OJf MOMEHTA Kajla Cé YTBPAM IOCTOjaibe
TaKBOT PasJIora, OK y IPYTOM CITy4ajy Kajia ce He 3aXTeBa II0CTOjaibe TAKBOT
passora, ocTaBKa AMPEKTOpa MPOM3BOAY IPABHO JIejCTBO Off TPEHYTKA Kaja
je ynyhena apymTBy. YKONIMKO je ocTaBKOM 6o mpefsubeH OoTKasHM pOK,
OHJIa IIPETXOJHO HaBEIeHO Ce NpMMelbyje TaKo IITO y MPBOM C/Iy4ajy OT-
Ka3HM POK IO4YNMIbe Jla Tede Off TPEHYTKa yTBphema MmocTojama ONpaBgaHor
passora, JOK y [pyTOM CIy4ajy off TPeHyTKa CAOMIITeha OCTaBKe JPYLITBY.

Hamr 3akoH y moryeay npaBa Ha OCTaBKY AMPEKTOpa Cafp>Xu Ofpenoy
KOja Ka)ke JIa IUPEKTOp MOXe Y CBaKO J06a IpeocTannuM AUPeKTOpUMa IaTu
OCTaBKy NMCaHNUM IyTeM. - HaBesleHa ofipefi6a 3aKOHA He TOBOPY M3PUYUTO
la 7 je 3a OCTaBKY [AVPEKTOpa MOTPeOHO MOCTOjarbe ONpPaBIAaHOT pasjora
W He, MelyTVM Kako He ITOCTOjM M3PUYNUT 3aXTeB 3a IIOCTOjalbe OIpaB/a-
HOT Pas3jIora 3a JjaBame OCTaBKe, MOXe ce pehu fja y Hamem npasy crno6oza
YJlaHa YIpaBe Ha laBambe OCTaBKe HUje OTpaHMYeHa.

Y ogHOCY Ha IPETXOQHO HaBEEHO MOXKe Ceé MTOCTAaBUTY INUTAME Jja /I
je y HallleM IIpaBy [JO3BO/bEHO Ja OPYIITBO ayTOHOMHMM aKTMMa IIpOINILIE
IOCTOjarbe (OIpaB/IaHoOT) Pa3jIora 3a laBame OCTaBKe JUPEKTopa.

Mmajyhnm y Bumy ma sakoH NpuankoM jiedyHUCaba YCIOBa 3a [JaBambe
OCTaBKe He CaJpXXU KIay3yny ,yKONMKO OCHMBAYKMM aKTOM HMje Jipyrauuje
npenBubeHo, MOXXe ce cMaTpaTu fia c1060fa AUPEKTOpa Aa APYLITBY CaOoIl-
IITY OCTABKY He MOXKe OUTU OTrpaHMYeHa.

JIIpyra OKOTHOCT KOja OIpefe/byje IpaBHY NPUPOJY OCTaBKe JUPeEK-
TOpa IPUBPESHOr [PYLITBA jecTe IMTame Ja JIM je OCTaBKa ypeheHa kao
jefIHOCTpaHy MM JBOCTPAHM NPaBHU aKT. Y OBOM C/Iy4ajy UTakbe jecTe aa
NN je 3a OCTaBKy AMPEKTOpa Kao Ha4yMHA IpecTaHKa QyHKIUje Y APYLITBY
IOBOJ/bHA CaMO U3jaBa BO/be AMpPeKTOpa yiyheHa IpUBpeHOM APYLITBY, WM
je HeOIIXOJHO M fla Ce TaKBa M3jaBa BOJbE YCBOjU Off cTpaHe ofipebheHor opra-
Ha JpYIITBA.

Y HaleM mpaBy ocTaBKa IMpeKTopa ypeDheHa je Kao jefHOCTpaHM aKT,
a TakBo ypebemwe nocroju un y BehuHu ocranux npasa.

ITpeTxomHM 3aKOH cafpXao je ofpendy y KOjoj je M3PUUUTO CTajao
fla 3a [IejcTBO OCTaBKe AMPEKTOpa APYLITBA HUje MOTpebHA OIIyKa JpYyror

U3 pasjora jep y CIy4ajy Kajia 3aKOH Jaje IOTIYHY CI0OORY AMPEKTOPY Y IOITIeny pas-
7I0Ta 32 [JaBambe OCTABKE, CaM PasJIor, 11a YaK MaKO Ce He MOXKe CMaTPaTH OIPaBIaHUM 32
HamyluTamwe QyHKIMje, He MOXKe JOBECTH [0 ITOBpeJie 3aKOHa.

14 3II[1, un. 396 cr. 1.

15  Bupu: M. Bacumwesuh, KopiiopaitiueHo yipasmarse — usabpawe iieme, cTp. 189; Jakira
Bap6uh, IIpaso gpywiniasa - gpywitiea xauuiana, 4. usgame, Opranusarop, 3arpe6,

2001, ctp. 489; Alan Dignam, John Lowry, Nicola Padfield (series editor), Company Law,
Fourth Edition, Oxford University Press, 2008, ctp. 272.
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oprana jipymTsa.'® Cagammsu 3akon TakBy ofpen6y Bulle He CampyKu, amm
KaKo He IIOCTOj) 3aXTeB Jla OJ/IyKa AMpPEKTOpa O OCTaBIM Oyfie ycBOjeHa Off
CTpaHe 6MJIO KOT OpraHa APYIITBA, jaCHO je [ja U IIpeMa cajjalllibeM ypebemwy
OCTaBKa JJUPeKTOpa MpeficTaB/ba jeTHOCTPaHM ITPaBHM aKT.

Kapma ce xaxe fja je ocTaBKa AVpeKTOpa APYLUITBA jefHOCTPAHU AKT, TO
noApasyMeBa ia CaMO HEHO CAOMNIITEHhe VIMa KOHCTUTYTUBHO [€jCTBO IIpe-
Ma JpyITBY (OfBOjeHO je MMUTame [iejcTBa OCcTaBKe mpema Tpehum nuimma,
o yemy he kacHuje 6uTy peun). YKoIuMKo 61 OpraH [pyLITBa OHEO OMITYKY
KOjOM ce IIpuXBaTa OCTaBKa JUPEKTOPa, a IITO y IPAKCK HUje pefaK CIydaj,
TaKBa OJJIyKa 61 MMaja caMo JeKIapaTopHo fiejcTBo. Takobe kafa je octas-
Ka JupeKkrTopa ypeheHa kao jetHocTpaHM akT, He Imoctoju MoryhHocT fa ce
TaKBa OfiTyKa JVPEKTOpa He IPUXBATH Of CTPaHe APYIUTBA, OMHOCHO YKO/IMN-
KO OV IPYLITBO TOHENIO OJUIYKY Jia He IPUXBaTa OCTaBKY AUPEKTOpA OHA He
61 MMaa MpaBHO JIEjCTBO.

Jpyraumje cy OKOMHOCTM YKOAMKO OM OCTaBKa AMpeKTopa Omma
ypebeHna xao nBoctpann axT. Taga 61 mopern usjaBe fUpeKTOpa KOjOM CaON-
IITaBa CBOjy OCTAaBKY JAPYIITBY, 3a PAaBHO JIejCTBO OCTaBKe OM/I0 HEOIIXOIHO
U TIOCTOjame NMpUXBaTa TaKBe U3jaBe BO/be AMPEKTOpa of cTpaHe oapeheHor
opraHa apymrsa. HaBemeHo 61 Mor/Io foBecTy IO CuTyaluje fia ce OCTaBKa
AUpPeKTOpa He IPUXBATH Ofi cTpaHe ApyiTsa. O631poM Ha TO fa Ou Taja Ko-
IIJIO JI0 CBOjeBPCHOT NIPUHYJHOT 06aB/barba QYHKIMje IPUK/IafHAje pellerbe
jecte ypebeme ocTaBKe Kao jefHOCTPAHOT aKTa.

Ypebemwe ocTaBke Kao JBOCTPAHOT aKTa MOXe OUTY IIPYMEH/BUBO Kaja
ce 3a laBarbe OCTaBKe TPaXK! IIOCTOjarbe OIPaBJAHOT pasjiora. Y CIydajy aa ce
TaKaB Pa3jIor He 3aXTeBa, IITO je C/Iy4aj y HallleM IIpaBy, HOTpeba fja ocTaBKa
Oyne npuxsaheHa o cTpaHe ApyIuTBa TEIIKO 61 MOITAa OUTK NPUMEH/bUBA,
jep ce mocTaB/ba IMTalbe IO KOM OCHOBY O APYLITBO MOITIO OFOUTH IIpU-
XBaT OCTaBKe (a KOju HMje Be3aH 3a moTpebe ApPyIITBA).

ITpaBHa npupofa ocTaBKe JUPEKTOPA, OHOCHO IUTambe Jja 1M Ce Palu
0 jeTHOCTPAHOM M/IM JBOCTPAHOM aKTy MOXXE IPU3BOJUTH [a/be IPaBHE I10-
clefyuLe HaApO4YMUTO Y TOITIERY OATOBOPHOCTM IUPEKTOpa IpPeMa APYILITBY.
Kaga gupexTop caommiTu gpyIITBY CBOjy M3jaBy BO/be KOjOM fiajeé OCTaBKY,
TaKBa M3jaBa BObe MOXKe MIMATu ofjpeheHy cafipKIHy HapO4UTO y IOITIENy
OTKa3HOT POKa VIV pEeryNncama IpyTMX NUTama u3Mehy aupexropa u fpymit-
Ba. YKOJVKO APYIITBO TAaKBy M3jaBy BO/be IpUXBaTy, oHfa he mocrojarm
Cy>KeHa MOTYNHOCT 3a eBEeHTYaHy OfTOBOPHOCT AMPEKTOpa IpeMa JIpyLIT-
By. HaBefieHO je HapoumTo Of BaXHOCTH jep APYIITBO MMa MoryhHocT ma
pearyje Ha ogpeheHe OKOTHOCTI OCTaBKe ca KOjUM Ce He CIaxe, jep Kako je y

16 317 (2004), 1. 326 cT. 3. ,,OcTaBKOM IIpecTaje WIAHCTBO Y YIIPaBHOM ofbopy. 3a mpe-
CTaHAK WIAHCTBA II0 OBOM OCHOBY HMje NMOTpebHa IoceOHa OfTyKa opraHa ApyIITBa.”
3akoH o npuspenHuM ApymreuMa (Crysxbenu inacnux PC, 6p 125/2004).

112



10-12/2014. JoBana Bemmukosuh (ctp. 106-125)

NUTalky ABOCTPaHM aKT OH MMa KapakTep CIIOpas3yMa, OHOCHO IIO IIPaBHO]
HIpUpOAM je 6/1M3aK yroBOpy.

OcraBKa AUpeKTOpa Kao jeJHOCTPAaHM IIpaBHM aKT, a HAPOYMUTO Y
OKO/THOCTVMA Kajja ce 3a IPABHO JIejCTBO OCTaBKe He 3aXTeBa IIOCTOjarbe
OIIPaBJJAHOT pasjora, Ha CTPAHM AMpeKTopa ocraska Behe moryhuocTu 3a
II0CTOjatbe eBEHTya/IHe OfTOBOPHOCTH IIpeMa APYIITBY.

Takolbe xama ce kaxke fIa je IO IPaBHOj IPMPOAN OCTABKA jeTHOCTPaHM
aKT, MOXKe Ce IIOCTABUTH NUTabe Ay6/be aHamM3e MpaBHe NPUPOJie M3jaBe O
OCTaBLY iupeKTopa fpyurBa. OcTaBKa AUpeKTOpa ce He 611 MOITIa OKapaKTe-
pUcaTy Kao jefHOCTpaHy IIpaBHY II0CA0, HUTY KAO jeJHOCTPaHa 13jaBa BOJbe
y cMuciy usBopa obnuranyje, Beh mpe kao mpaBHa pajma CIMYHA MIPABHIM
nocnosuma.!” VsjaBoM Bobe KOjOM Ce CAONIITBA OCTaBKa He HACTaje Mpo-
MeHa y Ccy0jekTMBHUM rpabaHckuMm mpaBuma, Beh mpepcTaB/pa caomuiTerme
BO/be OBJIAIINEHOTr /JMIja Koje 10 CaMOM 3aKOHY IIpOM3BOAM oAromapajyhe
IIPaBHO JI€jCTBO.

Ha ocHOBY cBera HaBeJleHOT OCTaBKa JMPEKTOPa IPUBPESHOT APYIITBA
ce Moxe medUHICATI Ko usjasa eomwe (fipasHa pagra) gamia y apoiucaroj
popmu, Kojom unam yipaee caouwiiiasa UpuspegHom gpyuiinisy (3aKoHom
ogpeherom opiany gpywitiea) ga tipeciiaje ca obasmwarvem PyHKyuje Upe uc-
ilexa ilepuoga Ha KOju je UMeHOBaH.

Y oBOM Jieny MOTpe6GHO je yKa3aTu ¥ Ha YMIEHUITY Jla Ce OCTaBKa JM-
PEKTOpa, TOpeJ] paspeliemba YeCTO O3HaYaBa Kao BUJ, CTaTyCHE OJTOBOPHO-
ctu (y IpeTXOJHOM 3aKOHY je Kao Takpa OyIa M3pUYUTO O3HAYECHA 3ajeffHO
ca paspelnemeM). =~ 3a MHCTUTYT pas3pellerha IMPEeKTOpa y TOM MOIIefly HeMa
Behux aunema, oK ce y IOITIEly OCTaBKe He MOXe Y HOTIIYHOCTM OCTaTh
npyu TakBoM craBy. Moryhe cy OKOMHOCTM Yy KojuMa WIaH yIpaBe cMarpa
fia He 06aB/ba CBOjy QYHKIMjy Ha HAYMH KOjU Ce Of Hhera OCHOBaHO OYeKyje
(6un0 KOHTMHYMPAHO WM je y IUTamby KOHKpPEeTaH II0BOf), a 300r dyera
oceha rpyKy caBecTy 1 cMarpa fia je MoTpebHO Ia IpecTaHe ca 06aB/bambeM
¢yukuuje. Takobhe wiaH ympaBe ApyIITBa CBOjOM OCTaBKOM MOXKE MMty
HaMmepy Ja Ipepgynpenu Ipepncrojehe paspememe. Y TaKBUM OKOMTHOCTHU-
Ma Moxe ce pehu ma je y nmuramy ofpebenn Buj craTrycHe ofTOBOPHOCTH.
MebyTm Mory mocrojati M cacBUM ApYTadMju pasyio3N 3a OCTABKy WIaHa
yIpaBe [IpyLITBa, Ha MpuMep OOJecT, mpece/bebe, IpoMeHa npodecuje. Y

17 Bupu: [Iparomy6 Crojanosuh, Onusep Autuh, Ysog y ipahaucko iipaso, ctp. 312-315.
IlpaBHe papjie CIMYHe NMPAaBHUM IIOCAOBMMA CYy UMHOBM BO/bE, CAOIIUTEHA BOJBE,
caomnuiera 3aMucn u peanun akti. OCTaBKa [MPEKTOpa y OBOM CMMCIY IpefCTaB/ba
CAOIIIITErbE BOJbE.

18  Bupu: M. Bacwwesuh, KopiiopaitiueHo yipasmwarwe — ipasHu acilexiiu, [IpaBan daxynrer
Yuusep3auter y Beorpapy, ctp. 217. 3I1]T (2004), y ofceky 8 Koju HOCU Ha3UB OfTOBOP-
HOCT WIAaHOBA YIIPaBHOT OJ0Opa M YIAHOBA M3BPIIHOT OfOOPA, Cafip>KV IIONOfCEK IO
Ha3MBOM CTaTyCHA OJOBOPHOCT y OKBMPY KOTa Ce PeTy/IMIIy OCTaBKa U paspellere.
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IPeTXOHUM CIIy4ajeBMMa He MoXKeMo pehm fa ocTaBka IpefcTaB/ba BUJ
CTaTyCHe OITOBOPHOCTH 4/IaHa ynpase. VI3 HaBefeHOT pasfora jacHo je fia u
y OBOM cerMeHTy ofipehema ocTaBKa 4iaHa yrnpase uMa cnelubuyuHy npu-

pony.

III YcnoBu norpe6Hu 3a mpecTaHaK WIAHCTBA Y YIPaBU
NPUBPETHOT APYLUITBA OCTAaBKOM

ITocToju HeKONMMKO HUTamka Koje je TMOTPeOHO PasMOTPUTU Yy IOITIe-
Iy YCToBa KOjy Cy HEOIIXOJHM Jla Cé OCTBape Kako 6y (yHKIMja AMPEKTO-
pa NpMBPENHOT APYIITBA IIpeCcTala OCTAaBKOM, a TO Cy: a) IpaBHa ¢opma
y KOjOj ce CaoIlllITaBa OCTaBKa APYIITBY, 6) KOMe ce OCTaBKa CAOIIITaBa y
YHYTPAIlbOj CTPYKTYPU APYIITBA, B) Off KOT TPEHYTKa OCTaBKa IIPOM3BON
IIPaBHO [IejCTBO IIpeMa IPYIITBY U TpehyuM munyMa u r) nuTame MOryhHOCTH
OII031Ba OCTABKE.

1. ITlpaBHa ¢popma

Kao mTo je Beh ykasaHo Hallle IIpaBO OCTaBKY AMPEKTOpa IPUBPEX-
Hor jpyuTBa ypebyje kao jegHOCTpaHUM akKT, OfHOCHO Kao M3jaBy BOJbe
ynyheny npuspensoM apymTsy. Crenehe murame Koje ce IocTaB/ba jecTe
[a 1M je mpommcaHa oapebhena ¢opma Koja je ycIOB IyHOBaXHOCT U3jaBe
BOJ/b€ KOjOM Cé CaoIlIlITBa oCTaBKa. Hallle mpaBo y noreny HaBefjeHOT HeMa
Behux mueMa, jep y wi. 396 3akoHa jacHO CTOjM Jia Ce OCTaBKa CAOIIITaBa
NVCMEHNUM IIyTeM, a Ha OCHOBY 4era cé OCHOBAaHO MOXE 3aK/by4UTH Jia je
3a OCTaBKy AMPEKTOpa IPUBPESHOr APYLITBA IIPOINCaHA MMCMeHa (opma.
Y cny4ajy fa 3akOH HMje M3PUYUTO ofipeino GopMy y KOjoj ce OCTaBKa ca-
ONIITaBa JPYIITBY IocTojana 6u mMoryhHocT m3bopa Ha CTpaHu /uIA Koje
caommraBa ocTaBKy. To fja/be mogpasyMeBa fia 6 OCTaBKa AMPEKTOpa MOT-
J1a TIPOU3BECTH IIPaBHO J€jCTBO OMIO f1a je AaTa y IMMCMEHOM OOIMKY MM
je IVpeKTop Koju Jlaje OCTaBKy CBOjy OIUIYKy YCMEHO CaomnuITio oppeheHom
Oprany ApyuiTBa.

Ha ocHoBY HaBefieHOT jacHO je ia y C/y4ajy Kafia JUPEKTOp ApPYyLITBa
YCMEHO CAOMIITH CBOjy OIIyKYy O OCTaBIM (YaK M Kajla je yuurbeHa Ha Cefi-
HMLYM 0f60pa) TaKBa 13jaBa He MOXKe VIMATU IPABHO JIejCTBO y CMUCTTY IIpe-
cranka ¢yHknyje. Kao mro je caydaj ca gpyruM IpaBHUM HOCTOBYMA VTN
IpaBHMM pajilbaMa 3a Koje je 3aKoHOM mporucaHa onpehena dopma, ncra
je yclIoB IYHOBa)KHOCTM 32 TaKBe IIpaBHe IIOC/IOBe Win pajme. HasemeHo
IPaBUJIO IPUMeEIbYje Ce M Ha OCTABKY IMPEKTOpa NPUBPENHOT ApyluTBa. V3-
HeTO CXBaTambe HUje npuxsaheHo y cBMM IpaBuMa, Ha IpUMep Y OpUTAHCKOj
CYZICKOj IPAKCK CMaTpa Ce [ja YCMEHO JiaTa 13jaBa BOJ/be KOjOM C€ CaOIlITaBa
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OCTaBKa MO)Ke MIMaT! IIPAaBHO J€jCTBO YKONMKO je mpuxsaheHa of cTpaHe
ApyLITBa (CTAaHOBMINTE je 3ay3eTo y ciay4ajy Latchford Premier Cinema Ltd v
Ennimon (1931)."°

2. OpraH gpymTBa KOMe Ce CaoIIITaBa OCTaBKa

Ommra npaBuia HaJaxy /la ce€ OCTAaBKa JUPEKTOpa CAOIIITaBa Opra-
HY VIMEHOBama, MelyTuM y HallleM IIpaBy HaBeleHO HYje OCHOBHO IIPABIUJIO.
3aKoOH Kaxe fa cey cnyqajy je]lHOI[OMHe yIipaB€ OCTaBKa caoIlllTaBa IIp€o-
CTa/lMM JUPEKTOPUMA, JOK Y C/Iy4ajy ABOGOMHE YIIpaBe U3BPIIHU JUPEKTOP
OCTaBKy CAOIILITaBa HAI30PHOM OAOOpPY, a WIaH Hal30pHOT Ofbopa Ipeo-
CTa/MVIM Y/IaHOBMMaA MICTOT' OpraHa ynpaBe.2° Ha OCHOBY HaB€[E€HOI' MOXK€E C€
3aK/bY4YMTH A Y HallleM IIpaBy CcaMo Y jeTHOM C/Iy4ajy OCTaBKa ce CaolllITaBa
OpraHy MMeEHOBalba, a TO je C/Iy4aj OCTaBKe M3BPUIHOT AMPEKTOpa APYyIITBa
Cca IBOJOMHOM YyIIpaBOM.

KoM oprany ce caommrsa 0CTaBKa of 3Hadaja je y TOM IOIJIefy IITO
aKO C€ OHa caoIlllliTaBa OpraHy MME€HOBamwa MCTU OpraH 61 Morao fa Ipeny-
3M€ aKTMBHOCTHU y LIM/bYy aHI'a’)KOBarba HOBOT nnpeKTopa,21 a HaKOH yera 6u
MOITIO [ia yCI€on IMEHOBAambe HOBOT Y/IaHa. Y okonmHOCTMMA Kajga C€ OCTaB-
Ka CaoNIlITaBa OHMM OpraHuMa APYIITBa KOjU MCTOBPEMEHO HUCY OpraHMu
VIMEHOBAamba 32 ONHOCHY BPCTY JMPEKTOPA, HACTA/IM HELOCTATaK Y WIAHCTBY
yIpaBe MOrao Ou fia ce pelly caMo IPUBPEMEeHMM MepaMa, Kao IITO je MH-
CTUTYT KOOITalLMje AUPEKTOPa.

Kao mro je Beh YKa3aHO IIpemMa BaxeheM 3aKOHY OCTaBKa OMPEKTOpa
CaoIIITaBa Ce OPTaHy MMEHOBAba CaMO y Cy4ajy U3BPIIHNUX IUPEKTOPA KOJ
IOBOIOMHOT MOJi€/Ia YIIPaBe, 10K y CIIy4ajy AMPEKTOpa jeNHOLOMHOI MOfeNa
" 49/71aHOBa HAA30pHOT 01160pa Koj ABOOOMHOT MOjA€la yIIpaBe, OCTaBKa ce
CaoMIlUTaBa IPeOCTaIMM JUPEKTOPUMA, a He CKYNIUTUHM JPYLITBA Kao Op-
raHy uMeHoBamwa. OBaKBO pelllerme 3aje[HO ca OCTA/IMM OfpefdaMa 3aKoHa
MOJK€ M3rinefaT Kao ornpapaaHo, )ep C€ MHCTUTYT KOOHTaIH/Ije 10 CaMOM 3a-
KOHY He IpMMeYje Ha U3BPILIHE OUPEKTOpe TBOJOMHOTr Mozena yrpase. Ha-
BeJIeHO Ce 3aK/bydyje Ha OCHOBY UMIbeHMUIIE Ia Y OKBUPY ypebemwa n3BpuIHux
AVMpeKTOpa OpYILITBAa ABOJOMHE YHYTpallllhe CTPYKType HeMa ofpende o
KOONTALMjY, BOK MCTa ofipefba MOCToju Kof ypebema aupexrtopa gpymIT-
Ba jeHOIOMHE YHYTpallllbe CTPYKType, Kao ¥ Kop ypebema HamgsopHor
19 Stephen W. Mayson, Derek French, Christopher L. Ryan, Company Law, Oxford

University Press, 2004-2005 Edition, cTp. 447.
20  Bwupgm: 3I1I, un. 396 cT. 1, 426 cT. 1, 440 cT. 1.

21  YKONMKO TaKBO aHTa)KOBalbe M30CTAHE Off CTPaHe OpraHa ApYLITBA Y 4MjOj je HaJ/IeKHO-
CTU TIOKpeTame MHULMjaTuBe M360pa HOBOT JUPEKTopa (casuBame CeIHMIIe, CTaB/bakbe
Ha JHeBHMU pefl IOHOLIeHa OfIyKe 0 M360py HOBOT WIaHa yIpase).

22 VIHCTHTYT KoomTaluje y HaleM npasy ypeben je 3I1]I, un. 386.
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omb6opa.”® ¥ ciydajy aa IpymITBO ca IBOTOMHOM CTPYKTYPOM yIIpaBe Hema
npensubenn 6poj U3BPIIHMX AMPEKTOpa CBAKAKO fia je jeAHOCTaBHUje cas-
BaT!U CeJHMILY HaJI30pHOT Of60pa y Wby MMEHOBamba HeflocTajyher nupex-
TOpA, HEro IITO je C/Iy4aj ca CeSHUIIOM CKYILITHHE APYIUTBA y CIy4ajy He-
JOCTaTKa WIaHa HaJ30PHOT 0f60pa 1 ofbopa AMPEeKTOpa KOJ jefHOTOMHe
ynpase. VIHCTUTYT KOONTaLMje CBOjy CBPXy OCTBapyje y BUAY CIIpedaBarba
HeflocTaTKa mpenBuheHor 6poja fupekTopa y OPYIITBY, KaKo 611 OHO MOITIO
bYHKIMOHMCATY, @ HAPOYNUTO Yy OKOJTHOCTMMA Kajia 611 OYJI0 OTeXKaHO cas3Ba-
TV BaHPEIHY CeHMIY CKYNIITXHE Ha K0joj OM 4IaHOBMU [PYIITBA VIMEHOBA-
nu HemocTajyher gupekropa.

Ha oCHOBY NpeTXOJHO HaBefjeHOT MOXKe Ce CMAaTpaTy ONpaBIaHUM
pelieme fla ce y CIy4ajy OCTaBKe AMPEKTOpPa Ha Koje ce IMpUMerbyje MHCTH-
TYT KOOITallyje, JICTa CAOIIITaBa IIPEOCTAINM JUPEKTOPUMA, a He OpraHy
VIMEHOBama. Y TaKBJMM OKOJTHOCTUMA IIPEOCTa/IN AUPEKTOPM MOTY MIMEeHOBa-
TV HOBOT 4JIaHa ynpase Koju he cBojy dyHKIMjy 06aB/baTi 0 HapenHe cefi-
HIIle CKYMIITHHE APYIITBA Kaga 6u Tpebano ma Oyme MMEHOBAH HOBU YIaH
yIpase.

Takobe, y oxomHocTMMa Kaja je Moryhe MMeHOBaTM IpUBpPEMEHOT
YIaHa Y TUME PellNTH eBeHTyalHe mpobeMe y GpyHKIMOHNCABY APYIITBA,
CBaKaKo IOCTOju 06aBe3a Jja ce CKYIIITUHA APYIITBA 00aBeCTV O OCTaBLIU
YJIaHa yIpaBe 1 Ja ce Mehy Tauke THEBHOT pefla HapeJHe CKYILITHHE APYIIT-
Ba YBPCTU VIMEHOBabe HOBOT YIaHa.

CBe IpeTXOHO HaBefIeHO IPUMEsYje ce Y OKOTHOCTMMA Ka/la TOCTOj 1
BUIIE IVPEKTOpA YHYTap ApyIITBA. Y CIy4ajy fAa OCTaBKY flaje jeqVHM [u-
PEKTOp APYIITBA, M3jaBy BO/b€ TaKB€ CaAp>KMHE YBEK COIIITaBa OpraHy
uMeHoBamwa. Kojj jefHOTOMHe ympaBe TO je CKYNIUTMHA APYIITBa (TauHuje
IpefiCeHNKY CKYIIIITIHE VY aKIIVIOHAPY KOju 1ocefyje Hajsehu 6poj akiyja
ca IpaBOM IJIaca), a Y C/y4ajy M3BPIIHOT AMPEKTOpa /IBOJOMHE YIpaBe, TO
je HapzopHM on6op. HaszopHu ogbop Mo caMOM 3aKOHY YBeK je KOJIeKTVBHO
Tesno (CauMIbeHO Off HajMarbe TPY WIAHA), Te He MOXKe Hohy Ho OKOTHOCTH Ja
OCTaBKY 7Iaje jefMHM WIaH TOT ofi0opa, Ha OCHOBY 4era y okBMpYy ypebhema
OCTaBKe WIaHa HaJI30pHOT 060pa HeMa ofipefiOe OBaKBe Cap>KMHe.

23 Bugm: 3I1], 4. 386 u 436. Oppenbe 0 KOONTALMjU AUPEKTOPA jeHOTOMHE yIIpaBe CXOfi-
HO Ce MPUMeYjy U Ha KOOMTALM)y YWIaHOBA HaJI30PHOT of6opa.

24  JlupekTopy Koju je MIMEHOBAH KOOITAlljOM MaHJiaT IIpecTaje Ha IIPBOj HAPEeJHO] CEIHM-
1y ckymutiHe. HaBefeHo monpasymesa fia Hemocrajyhu nupekrop Tpeba fa 6yne nme-
HOBaH Ha JICTOj CemHMIM cKymmTyHe. Kako je casuBame cefiHMIe CKYMIITHHE APYIITBA,
Kao ¥ fedMHNCambe TayaKa JHEBHOT pefia y HAIJISKHOCTY AMPEKTOpa APYIITBA, jacHO je
Za mocToju obaBe3a mocTojehnx gupexTopa OKO aHra)KOBarba HOBOT WIAHA y CK/Iafly Ha-
BeJIeHNMM 3aKOHCKMM obaBe3ama. MehyTuM, ykonmko aHraxoBarme JUPEKTOpa 110 OBOM
[MTay M30CTaHe, MHIMjaTUBY 3a U300p HOBOT YWIaHa yIIpaBe MOTY IIPEY3eTU aKIO-
Hapu JpywmrTsa (casyBame BaHpPeJHe CeHMIe U NpaBa aKLMOHAapa Koja ce OfHOCe Ha
IHeBHU pep cKymuuTuHe). Bumn: 3111, wn. 337, 338, 371, 398 ¢t 1 Tay 8, 441 ct. 1 tav 7.
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Ha xpajy ce moxxe ykasary, fa 6e3 o63upa Ha cXBaTama O TOMe Ja
mm je Gobe pelleme fla ce OCTaBKa JVPEKTOpa YBEK CAOIIITaBa OpPTaHy
MIMEHOBalba JIM He, pellierbe Halller 3aKOHa je MIPUMepeHo 6apeM y TOM Io-
IJIefly IITO je jaCHO KOM OpraHy je HOTPeOHO CAaOIIITUTH OCTAaBKY. Y CIy4ajy
7la 3aKOH Huje 0110 M3PMYNT IOCTOjaa 611 AumeMa yIpaBo OKO OBOT IIUTamba
fla JIM ce OCTaBKa CAOIIITaBa CaMO OpPraHy MMeHOBamwa MM To Moryhe yun-
HITU U U3jaBOM BOJbe yIyheHe Ipyrom opraHy ApyuuTsa.

3. TpeHyTak of KOT OCTaBKa AUPEKTOPA MPOU3BOAM IPABHO
BejCTBO

OcraBKa fMpeKTOpa IPOM3BOAM YHYTpallibe M CIIO/balllibe IPAaBHO
[ejCTBO. YHYTpallltbe IIPABHO JI€jCTBO YCMEPEHO jé Ka MPUBPENHOM APYIITBY
JICIIO/baBa Ce y IIPeCcTaHKy (pyHKIUMje, TOK je CIoJballlibe 1ejCTBO YCMepPeHo Ka
TpehyM MM 1 McrIo/baBa ce y YMIeHUIM Jja OFHOCHO JIMIie BUIIe He MOXe
npepcTaB/baT ofipeheHo MpuUBpenHO APYNITBO y CKIafgy ca oBmamrhemnma
KoOje je MMaji0 Ha OCHOBY 3aKOHA, YHYTpallIbMX aKaTa M OIJIyKa OpraHa
npywTsa. IluTame Koje ce cala mocTaBjba jecTe Off KOI' TPEHYTKa HacTyla
IPAaBHO JI€jCTBO OCTABKE NUPEKTOPA.

OcTaBKa gupeKTopa IIpeMa NPUBPESHOM IPYLITBY IIPOM3BOAM IPABHO
TejCTBO TaHOM IOJHOIIEHA, OCUM YKOJIMKO y CaMOj OCTaBIIM HUje HaBeleH
HEKJ KaCHUjU HaTYM.ZS Y ToM cMuCny 1aTO je JUCKPELMOHO NPaBO AUPEKTO-
PY Zia ofipeniyt HeKM KaCHUjM JAaTyM Kao TPEHYTaK Of] KOra OCTaBKa IIPOM3BO-
IV TIPaBHO JIejCTBO, @ LITO MOXe OUTY Off 3Ha4aja HAPOUMTO 32 €BEHTYAJIHY
OITOBOPHOCT IMPEKTOpa Koja II0 TOM OCHOBY MOXKE [ja HacTaHe. [lupeKTop
OPYLITBA je CBaKaKO YIIO3HAT Ca TPEHYTHUM CTalbeM JpPYyILITBA, T€ ¥ TOM II0-
I7Iefly YKOMMKO OM Ofipefyio HeKM KacHUjM JAaTyM Kao JIaH IoYeTKa /lejcTBa
JlaTe OCTaBKe, VICTO OV IIpeJCTaB/ba/io MOHAIIAbE Ca JY)KHOM IaKHBOM. Y
CYIIPOTHOM YKOJIMKO OV AMPEKTOp 3HAO [ja HErOBO OICYCTBO y HapeTHOM
HepUOly MOXKe IIPOY3POKOBATH IITeTHE ITOC/IeNNIe TI0 APYIITBO 1 6e3 0631-
pa Ha TaKBO Ca3Hame UIIAK CAOIIITH CBOjy OCTaBKY, MOITIO 61 ce TOBOPUTH
0 IIOCTOjamby e/leMeHaTa KOju BOJie OTOBOPHOCTM JMPEKTOpPa 3a IIPOy3po-
KOBaHy IITETY APYLITBY. Y OPUTAaHCKOM IpaBy CMaTpa ce Ja je 3a M3BPIIHEe
AVpeKTOpe IpYMepeH OTKa3HM POK M3HOCK TPU Mecella, Takohe yobudajeHo
je la ce y caMuM YyTOBOpMMA KOju C€ 3aK/by4yjy Ca M3BPIIHUM JAUPEKTOPUMA
Ofipefiu Tpajame IMPUMEPEHOr OTKAa3HOI pOKa y CIydajy ocTaBKe (IIpaBUIO
ycTaHoB/beHO y caydajy CMS Dolphin Ltd v Simonet (2001)).%°

Y mnornefy mpaBHOT JejcTBa OCTaBKe Ipema Tpehum mmiuma of
3Hayaja je ApyrM BpeMeHCKM TpeHyTak. OcTaBKa JMPeKTOpa Kao jefHa Of

25 3IIH, un. 396 ct. 3.
26 S. W. Mayson, D. French, C. L. Ryan, Has. geno, ctp. 477.
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IIpPOMeEHA KOja HacTaje yHyTap ApPyLITBa PETUCTPYje ce Y CKIaly ca 3aKOHOM
O perucTpanuju, Te Ha OCHOBY Tora Mo)ke ce pehm ma octaBka mumpekTopa
npema Tpehum nuiMMa Ipou3BOAY IPABHO [IEjCTBO Off jeffHOT KaCHMjer Tpe-
HYTKa, a TO je MOMEHAT PerucTpalnyje HacTajae IpoMeHe.

3aKoH O NpUBPEJHMM JAPYUITBMMA KaKe Jja Ce OCTaBKa JMpeKTopa
perucTpyje y Ckaajly ca 3akOHOM O PETMCTPALji, @ TO je 3aKOH O IOCTYIIKY
perucrpanuje y AreHnuju sa npuspefHe perucrpe.”’ IloMeHyTMM 3aKOHOM
npensubeH je onmTy pok of 15 gaHa 3a yIyc nojaTaka M BbUXOBUX IIPOMEHa
KOje ce PerucTpyjy y AreHuuju 3a npuBpegHe perucrpe,?® a meby koje cra-
Ja U YMIbEHNUIA OCTaBKe NMPEKTOpa Kao HacTaja IPOMEHA y YHYTPAIIbOj
cTpykTypu npymrsa.”’ Pok onf 15 1aHa y KoMe je TOTpe6HO YIMCaTH y peru-
CTap HacTaay IIPOMEHY IOYNIbe Ia Tede Off TPEHYTKa Kafla IpOMeHa 3aUCTa
HacTaHe. HaBezieHo ce nctude 36or Beh momenyTe MoryhHOCTY fia y ocTaBIu
AUpPEeKTOpa MOXKe OUTYU HaBefleH HeKV KaCHUjU JaTyM Off KOTa OHa IIPOM3BO-
IV TIPaBHO JIejCTBO, a KOjU HUje caM JaH CAolIITelmha OCTaBKe ApYIITBY. To
Tasbe TofipasyMeBa J1a YKOIMKO Y OCTaBLM HMje HaBeJieH HEKM KacCHUj! JaTyM
Kao JIaH Off KOra OHa IIPOM3BOAM IIPABHO JIejCTBO IpeMa APYIITBY, POK Off 15
IaHa 33 perucTpanyjy ocTaBKe IOYMIbe []a Teue Off JaHa HbeHOT NOJHOLIEHA.
Y cny4ajy fia je y ocTaBIM HaBeleH HEKM KaCHUjM JATyM, Kao JlaH Off Kora
OCTaBKa IPOM3BOAYM IPABHO [€jCTBO IIpeMa IPUBPENHOM JPYIUTBY, OHJA
POK off 15 flaHa 3a perncTpanujy ocTaBKe IOYNMIbEe fa Tede Of JaHa Kajja Cy
HacTajie IIpaBHe IOC/IefUIe OCTABKe, a He Off /laHa KaJia je OHa CaolllITeHa
ApywWTBY. Y CKIamy ca IPETXOZHO M3HETVM IIpelU3HO AedUHNCambe Tpe-
HyTKa Of KOTa IOYNIbe Jla Te4e POK 3a PETMCTPalijy OCTaBKe jecTe Jia je TO
TPeHyTaK KaJa HacTyIajy IpaBHe IOCIeulie OCTaBKe IpeMa MPUBPENHOM
APYLITBY, @ He TPEHYTaK CAOIIITaBamba OCTaBKe APYIITBY (Kao IITO je yKasa-
HO OBa /IBa TPEHYTKa He MOPajy fia ce moAyaapajy). HaBegeHno nmpoucruye ns
TyMadema ofipefide KOjoM ce IMpOINCyje POK 3a YIIC IOAATaKa, jep ce Kaxe
Ia UCTY IIOYMIbE [ja Tede Off HacTajle IIpOMeHe IofjlaTaKa Kojyu ce Perucrpyje.
Kako y cuTyanuju xajia je y OCTaBIM HaBeleH HEKM KacHUjU TPEHYTaK Off
KOTa OHA NPOM3BOAM IIPAaBHO [EjCTBO, a HE CaM JlaH IIOIHOLIEH-a, OHJA 3a-
IIpaBo IIPOMeHa He HacTaje 0 CaMor TPeHyTKa (JaTyma) Koju je HaBeleH Y
octaBiu. Ha oBOM MecTy je moTpeOHO HaIlOMEHYTH Jja POK Of 15 maHa Koju
3akoH npepBuha 3a ymuc nojjataka y perncTap Huje mpeKiTy3uBHE IIPUPOJie,
Te ¥ 110 HEroBOM IIPOTeKy moctojahe MoryhHoCT perucrpanuje octaBke, y

27  Bupm: 3aKoH 0 IOCTYIIKY perucTpanyje y ATeHIMju 3a IpuBpefHe peructpe, CnynbeHu
inacuuk, 6p. 99/2011 (y ga/beM TeKCTY: 3aKOH O peIrUCTpaLju).

28  3akoH o perucrpanuju, i 10 ct. 1 ,,ITogHOCKIAI TpHjaBe je fy>XaH Aa ATeHIVj! TOf-
Hece IpujaBy y POKy Off 15 fjaHa Of laHa HAaCTaHKa MOJaTaKa MM TOKYMEHTa KOju Cy
MIpefIMET PErUCTpaliMje, OFHOCHO IMPOMEHe PETMCTPOBAHOr NMOJATaKa UMM HOKYMEHTa,
aKO 3aKOHOM Huje ofipeheH apyru pok.*

29  3IIH, un. 396 cr. 4.
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TOM cryuajy sakon mpemsuba camo mrahame onpebene nakmane.”® Taxobe,
Ba)KHO je HAaIJIACUTY Jla YIVIC OCTaBKe Yy PErucTap MMa CaMo JeKIapaTOpHO
ejCTBO, BOK KOHCTUTYTMBHO JI€jCTBO Yy CMUCIIY IpecTaHKa (QyHKIMje uMa
caMa M3jaBa BO/be AMpPeKTopa ymyheHa ApyIITBY KOjOM CAOIIITaBa OCTaBKY
(Y cxmagy ca OTKa3HUM POKOM YKOJIUKO je MICTY TIpefiBuben).

IlocToje MymIbeHa Oa Kafa je y NUTawmy perucTpanyja ocTaBKe Au-
peKTOpa [IPYIITBA, @ HAPOUUTO AUPEKTOPA KOjU CY 3aKOHCKU 3aCTYIHUIIN
JIPYLITBA, POK 3a YIIC HaCTaJle IPOMeHe y perucrap Tpeba aa 6yme kpahm.’!
Y cxmapy ca usHetum craBoM 3IIJ] je morao ma capgpxu ofpenby ma ce
OCTaBKa AVPEKTOpa PEerucTpyje y CKIafy ca 3akoHoM, 6e3 omarama. [Ipy-
ra MoryhHOCT MoXe OUTM IpommcuBame Kpaher poka 3a permcrpauujy y
CTy4ajy OCTaBKe JUPEKTOpa KOjy Cy 3aKOHCKM 3aCTYIHMUIM APYIITBA.

Tex Kafa ce OCTaBKa AMPEKTOpa PETMUCTPyje Y CKAafy ca 3aKOHOM
MOXKe Ce TOBOPUTH O BeHOM JejcTBy mpema Tpehum muunma. 3I1]T u 3akon
O PerucTpalyjyu y TOM IOITIey cafpske MICTO pellerbe, a TO je Ja je Y MUTamy
HapeqHM JaH Off faHa o6jaBe.32

Kox oBor mmrama morpe6HO je ykasatm m Ha wiaH 3IIJI koju
J103BO/bABA f]a Ce OACTYIIN Off OIIITET IPaBIUIa, OFHOCHO MOCTOju MoryhHOCT
ma tpeha nuia fokasyjy YnMmbEHNIY [ja UM PETMCTPOBAHM IIOJATaK HUje MO-
rao 6MTY MMO3HAT y ofpeheHOM BpeMeHCKOM IepMOy IO PerucTpaLyju, Kao
¥ MOTYhHOCT Jja IpUBpeIHO APYIITBO JjOKa3yje Aa je Tpehe nuie 6110 ymo-
3HaTO ca ofpeheHNM MOJATKOM I IIpe BeroBe perucrpanuje.

[IpobneMu MOry HacTaTu yIpaBoO OKO yTBphuBama TpeHyTKa objaBe
PerucTpoBaHOr TofiaTKa. Pelerse AreHIvje 3a IpUBpeHE PETHCTPe KOjOM
Ce yCcBaja 3aXTeB 3a IIPOMEHY IIOfaTaKa CafipXKy IaTyM Kajla je CaMo pellerbe
noneto. Takobe y peructpy y pybpuun ,,Omiyke peructparopa“ y Kojoj cy
JIOCTYIIHE CBe JIOHETe OJUTyKe Y MOCTYIKY Ipel ATeHIMjoM 3a IpMBpeJHe
peryucTpe 3a KOHKPETHO IPMBPENHO APYIITBO, CTOjU O3HAYeH HaTyM objaBe

30 3akoH o permcTpanuju, 9. 10 ct. 2.

31 . bap6uh, nas. geno, ctp. 477. Kpahm pok 3a ymuc mpoMeHe y cacTaBy 4IaHCTBa yIpaBe
APYLITBA Y XPBAaTCKOM IIPaBY IpUMeEbYje ce KOJ, CBUX OCHOBA IpecTaHKa QyHKIMje, a He
caMo KOl OCTaBKe.

32 Bupn: 3I1]J, 4. 6 cT. 2; 3aKOH O perucTapumju, 4i. 22 cT. 3.

33 Bugm: 3TI[, un. 6 ct. 3 u 4. 3akoH faje moryhHocT TpehnM muiMa fa nokasyjy ja je sa
BIUX 6110 HeMoryhe Ja ce TOKOM Iepyuofa off 15 gaHa off jaHa 06jaB/byBaba PETUCTPO-
BaHNX IIOlaTaKa YII03Hajy ca BUXOBOM cafip)XHoM. Takobe ApyImITBO MOXKe OKa3UBATH
ma cy Tpeha nuua 6mra ymosHaTa MM €y Mopaa GUTH yIO3HaTa ca MOfAlMMa APYLITBA
U Ipe HBbUXOBE PErMCTpalMje y CKIafy ca 3aKOHOM O perucrpanuju. Ilpsa pupextusa
EY npensuba jour jenHy moryhHoOCT 3a ciry4aj kajja unmeHNIe Koje Cy HacTasle jOIl HUCY
perucrpoBaHe. Y HaBefleHOM CIy4ajy AUpeKTuBa #aje mMoryhnoct tpehem mmuy pa ce
[1030Be Ha TakBe 4nmmbeHne. Buan: Byk Papgosuh y: Mupko Bacumesnh, Byk Pagosuh,
Tatjana Jespemouh ITerposuh, Komiianujcko tipaso Eepoiicke yHuje, IIpaBHu daxynrer
Yuusepsutera y beorpany, beorpap, 2012, ctp. 106.
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[NOKYMEHTa (KOjI/I C€ YBEK IIOKJIaIla ca JaHOM TOHOIIEba O)IHYKE).34 Mel—)YTI/IM

YaK MaKo Ce OJTyKa PerucTparopa He o0jaBy VMICTOT [jaHa Kaja je JOHETa, a
KacHMje Kao laTyM ofjaBe OIyKe O3HauM VICTY, HECIIOPHO je Ja ce Kao JaH
ob6jaBe cMaTpa OHaj KOji CTOjU Ko TaKaB Y PEIUCTPY MAKO TO Y KOHKPETHOM
CTy4ajy He OAToBapa YMIeHNYHOM CTamy. 300r IPETXOHO HaBENeHOT Of
3Hadaja je rope moMeHyTa ozpenbda 3I1]I.

Y KOHKpPeTHOM C/y4ajy YMibeHuUIle TI03HaBamba, OJHOCHO HEIIO3HaBambha
THOfjaTKa Koju je IpefMeT perncrpanuje yrsphusane 6u ce y mapHUYHOM IO-
crynky. ITo cBojoj mpupopy Ty>k6eHM 3aXTeB TaKBe Cafip)KIHe je AeKIapaTop-
He mpupope. Moxke ce pehm 1 fja oBakaBa cuTyanyja IpeaCcTaB/ba U3y3eTaK
Off OIIIITET ITPaBMJIA fIa Ce TYXXOOM He Moxke YTBphMBaTH 1MocTojame, OfHO-
CHO HeIIOCTOjatbe UMHeHMIle.”” 3aKOH O MAPHUYHOM TIOCTYTIKY 703BO/baBa
U3y3eTak Kajla je TaKBa JeK/IapaTopHa Tyx0a J03BO/beHa 3aKOHOM M/ JPy-
UM HpOl‘[I/ICOM.36 Y xonkperHoM cny4ajy 3I1]/I mpencraB/ba IpaBHM OCHOB 32
II03BO/bEHOCT JIeK/IapaTOpHe TyX0e KOjoM ce 3axTeBa yTBpheme mocTojama
(HemocTOjaba) YMIbEHUIIE OCTaBKe [UPEKTOpa IPUBPENHOT [PYIITBA.
MebyTtuMm, mpe je 3a odyekumBaTM fla yTBpDuBame IIOCTOjarma YMHEHUIIE
IO3HaBarba, OJHOCHO HENIO3HABAMha MOfJaTaKa KOj! je MpeIMeT perucrpanyje,
He Oy/ie IpefiMeT CaMOCTATHOT Ty>KOeHor 3axTeBa, Beh npenMet yrBphuBama
L[€/IOKYITHOT YMI-€HIYHOT CTarba PEJIEBaHTHOT 32 JOHOLIEHE OJ/IyKe Y CIIOpy
nsmeby mpymrsa u Tpeher mma.

4. MoryhHoCT 0no31Ba ocTaBKe

3a pas/nuKy of] IPeTXOJHOT 3aKOHA, Caflalllib}l 3aKOH He Calp>KI Ofpefl-
0y xojoM ce ypebyje oro3us ocraBke fupekTopa. CXOZHO IPETXOJHOM 3aKO-
HY OIIO3VIB OCTaBKe AMpeKTopa 610 je Moryh caMo YKO/IMKO ce ca OI03UMBOM
caracu ynpasHU ofi6op,>’ Ha OCHOBY Yera je HECTOPHO jIa 33 Pas/MKy Off
caMe OCTaBKe, beH OIO03uB je 610 ypehen kao nBoctpanu akT. Kako je cam
3aKOH YKa3MBao Jla ce YIPaBHM OBOOP MOXKe CAaITACUTH Ca OIO3UBOM OCTaB-
ke, Moryhe cy 6mre u curyanuje ga TakBe CarJTaCHOCTY HeMa. 3aKOH Huje
3aXTeBao 00pasjIoXKeme OIyKe of00opa KOjoM ce IpUXBaTa MIN He ONO3UB
OCTaBKe, Te je 1CTa 6uIa y JOMeHy AMCKPELMOHOT IIpaBa YWIaHOBa ofbopa.

34 Hasepieno npouctude u 13 4iaHa 22 3aKOHA O PerMCTPALMji, Y KOMe y CTaBy 2 CTOju
la PETMCTPOBAHM IIOALIM U JOKYMEHTV Ce MCTOBPEMEHO 06jaB/byjy ca JJOHOIIEHeM
pelller-a KOjUM Ce PerMCTpalMOHa IIpyjaBa yCBaja.

35 O nojMmy mexnmaparopHe Ty>x6e Bumeru: Anekcanpap Jakumh, Ipaharcko fipoyecto ipa-
60, IIpaBHu akynrter YHusepsurera y beorpany, beorpap, 2010, ctp. 258-264.

36  Bumm: 3axkoH o mapHm4HOM noctynky (Cnysbenu inacnux PC, 6p. 72/2011, 49/2013 -
opnyka YC, 74/2013 - opnyka YC u 55/2014), un. 194 cr. 3.

37 3I1] (2004), 4. 326 cT. 4: ,OcTaBKa ce MOXKe OIIO3BATH CAMO Y3 CAarJlACHOCT yIIPaBHOT
on6opa aKIMOHAPCKOT APYLITBA.
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Kako capanimy 3akoH HeMa ofipefi6u o MoryhHOCTH ommo3uBa OcTaBKe
AUPEKTOpa, MOXKe Ce IIOCTAaBUTH IIMTambe fIa JII je OII03UB OCTAaBKe 03BO/bEH
y HauieM IpaBy? Y OBOM C/Iy4ajy MOITIO 0¥ ce MPUCTYIMUTY TyMadermy IO
CYNPOTHOCTH, T€ CXOZHO TOME 3aK/bYUMTM [ja CBe IITO HIje UIPUINUTO
3a0pameHO 3aKOHOM IIOfIpasyMeBa ce Jia je H03Bo/beHo. OBaKBO TyMademe
je 4MHMU ce MUCIIpaBHMje Y OGHOCY Ha TyMademe Aa 300T 4MbeHuIle MTO 3a-
KOH He ypebyje MoryhHoCT onosuBa ocTaBke UCTH Huje K03BObeH. MehyTrm
YKOIMKO Ce NPMXBATV CTaB fla je OMO3MB OCTaBKe AUPEKTOpa [O3BOJ/beH
OTBapajy ce Apyra CIOpHa IIPaBHA MUTambA.

[Ipe mokymraja ofroBopa Ha MCTa IOTPeOHO je yKasaTu Ha pasim-
Ky m3Mmel)y omosmBa ocTaBke AMpeKTOpa ¥ IIOBJadera ocTaBke. OmNo3uB
IpeCTaB/ba Ofly3VMarbe IIPABHOT [IEjCTBA M3jaB/beHE BOJbE, NOK IIOBIAYEIhe
IpecTaB/ba aKT KOjUM ce CIIpedaBa Aa ofipeheHa m3jaBa Bo/be mpousBefe
TIPABHO /IejCTBO.>® Y TOM TOT/IENy O TIOBIAYery OCTaBKe IMpEeKTopa 61 ce
TOBOPWIO Y OKOJTHOCTMMA Kafia jOIl yBEK HJICY HAcCTyNW/Ie IPaBHE IIOCTIe-
Aune ocTaBKe (IIPeCTaHAK WIAHCTBA y YIpaBM ApylITBa). TakBe OKOMHOCTH
MOTY HacTaTyU Kafia je Y OCTaBIM HaBeleH HEKM KaCHUjU TPEHyTaK Off Kora
OHa ITPOM3BOJY IIPABHO €jCTBO (Pa3/INMYUT O TPEHYTKA IOJHOIIeHha OCTaB-
Ke APYIITBY) MM €BEHTYaTHO YKOIMKO je IMCMeHa M3jaBa KOjoM ce OIIo-
3MBa OCTaBKa CTUITIA IIPE€ MM MCTOBPEMEHO Ca CaMOM IMCMEHOM U3jaBOM
0 ocraBUM. Y CIy4ajy fia je ocTaBKa Beh IpomsBena ImpaBHO [IejCTBO OHZA
TOBOPMMO O IEHOM OIIO3MBY.

IIpBo nuTame Koje ce M0CTaB/ba KO, OIIO3MBA jeCTe KOjU OPTraH YHyTap
OpyLITBa MOXKe IPUXBAaTUTY ONO3MB OCTaBKe. JaCHO je Jja ONO3UB He MOXe
OuTK jemHOCTpaHa M3jaBa Bo/be C 063MpoM fa je (yHKIMja aupekropa Beh
IpecTasa, a HUKO He MOXe caM ceOe IOCTaBUTM 3a YIaHA OpraHa NpUBpef-
HOT JIpymTBa. VI y oBOM CiTy4ajy /IorMKa Hajaxe fja 01 3a MPUXBAT OCTaB-
Ke MOrao OMTY HaJlIeKaH caMO OpTaH MMEHOBamba, a/lil TAKBO pellele Huje
6mno npenBubeHO IPeTXOTHMM 3aKOHOM (M3y3eB 3a WIAHOBE M3BPIIHOT
on6opa).®

Jlpyro murame Koje ce KOJ OI03MBa OCTaBKe IIOCTaB/ba jeCcTe KaKO
MpaBHO TPETUPATH ONO3MUB M IPUXBAT OMO3MBa ocTaBKe. ONO3UB OCTaB-

38 Y Teopuju 0OMUralMOHOr IIpaBa IIOCTOj) Pas3MKOBarbe M3MeDy HOB/Iaderma 1 OMO3MBa
IIOHYZie Ka0 jeTHOCTPaHe U3jaBe BO/be KOja IIPefCTaB/ba M3BOp oOmuranuja. Y ToM IoIe-
Iy ce MCTUYe fja OBe Be pafibe He Tpeba moncToBehuBary, jep cy pasnuxe usmedhy mwux
6urtHe. Ono3uBameM ce OKOHYaBa MPABHO J€jCTBO MOHY/E Koje je Beh HacTymuio, 0K
ce IOB/IaYeeM CIIpeyaBa jia IPAaBHO [IejCTBO MOHY/Ae HacTymu. Buan: Jakos Papmmmh,
Obnuiayuono paso - ouwiliu geo, 7. nsname, Homoc, Beorpan, 2004, ctp. 97. ITpume-
Ha aHAJIOIMje 3aCHOBAHA je Ha YMILeHVIM Jla ¥ OCTaBKa AMPEKTOpPa IPEACTaB/ba U3jaBy
BO/be KOja IPOM3BOAY ofpeheHo MpaBHO [iejcTBO, MAaKO MICTOBPEMEHO He MPEelCTaB/ba I
U3BOp obmuranuja.

39 Bupm: 3I111 (2004) um. 322 cT. 3.

121



YIAHLN IIpaBo u npuBpena

Ke c€ MOXe IToCcMaTpaTy Kao IIOHYJAa 3a CK/Iallalb€ CIiopadymMa O HaCTaBKy

manpara.

Behe pmuneme ce jaBpajy Kop IpaBHe HpUpOfie IPUXBATa OIO3U-
Ba OCTaBKe, OJHOCHO JIa /M je Y INUTalkby HOBO MMEHOBame, a 1M MaHfaT
HouNmbe Ja Tedye JICIIOYeTKa VIM Ce HAacTaB/ba IIPETXONHO 3alloueTy MaH/aT
? Kaja ce xa>ke HOBO MIMEHOBambe IPBEHCTBEHO Ce MUC/IN Ha MMEHOBAaIbe ca
IyHMM MaHJaTHUM IepuopnoM (ofpebeH cTaTyToM, y CK/Iajy ca 3aKOHOM).
YKonmMKo OM ce IMpUXBAT ONO3MBA IIPAaBHO TPETUPAO KaO HOBO MMEHOBAabe
HaBeJIeHO OJ MILJIO Y IIPU/IOT CXBATamY JIa je CaMO OpraH MMeHOBamwa Hajyjle-
KaH 3a IPUXBAT ONO3MBa. Y CYUITHHU C 063MPOM Jia Ce TOBOPY O OKOJTHOCTH
Kajla je ¢pyHKIMja aupeKkTopa Beh mpecrasna, OHAA je MCIPaBHO IPUXBATH-
TY CTaB Jia je Yy MUTamby HOBO MMeHoBame. MehyTum kako je Beh mcraxkuy-
TO Halll 3aKOH 3a IIPMXBaTambe ON03VBa OCTaBKe HpefBubao je HaIIEKHOCT
YJIaHOBA YIPAaBHOT O0f00Opa, Te Y CKIaAy ca TMMe He OU ce MOIJIO CMaTpaTu
Ia IIpUXBaT OIO3VBa IPefCTaB/ba HOBO VIMEHOBame (OCUM 3a WIAHOBE W3-
BPIIHOT 07100pa), jep Huje IOTEK/IO Off CTPaHe 3aKOHOM OBJIalINeHOr opraHa.
Takobe Tpeba umaru y Buny oppendy 3IIJI koja kaxe fa nuie Koje je Beh
MIMEHOBAHO 32 IMPEKTOpa APYLITBA, MOXXe OMTI IIOHOBO IMEHOBAHO Ha MCTY
duHKIMjy Tex To ucTeky mperxonHor Manaara.!! Kako y cryuajy ocraBke
IVMPEeKTOpa MaHJAT HUje OCTBAPEH Y LeJIOCTH, Beh je MpeKMHYT, YKOIMKO ce
IPUXBATH OIIO3UB OCTAaBKe AMPEKTOpa UCTM He MOXKe OUTU CMaTpaH HOBUM
UIMEHOBameM, jep je HOBO MMEHOBambe IPAaBHO MOTryhe TeK IO IeJIOKYITHOM
MCTeKy MpeTXOfHOr MaHajaTa.’? Jlakie, MpUXBaT OMO3MBa OCTaBKe He 6u
Tpebaso cXBaTaTy Kao HOBO MIMEHOBAbeE.

I pyro nurame jecte fia M1 y Cay4ajy IpMXBaTa OIO3MBa OCTAaBKe Bpe-
MEHCKI IIepHof, KOjuM je ofpeheH MaHAAT AMpeKTOpa HACTaB/ba Ja Tede VN
ce obHaB/ba. OAroBOp Ha OBO INUTaME [IMMUYHO je IAT y IPETXOJHO Ha-
BefIeHOM, Te KAKO je YKa3aHo /la Kafia MaHJAT JUPEKTOpa Hifje Y MHOTIIyHOCTU
JICTEKA0, He MOXKe HOohM HM [0 OKOTHOCTM Ja MaHZAT IIOHOBO IIOYMIbE
teve. Jlaksle, y c/y4ajy mpuxBara OIO3MBa OcTaBKe Moryhe je fa ce MaHpar
IMPEeKTOpa HacTaBM Ha BpeMEHCKM IIepMOf] KOjU je IPOTEKao IIpe OCTaBKe, a
IO MICTEKa MEePUOJa Ha KOjU I7IaCy MaHJAT.

40 . Bap6uh, nas geno, ctp. 491.

41  Bupw: 3I1[I, un. 385. HaBemenu wiaH sakoHa ypebyje MaHpar mupekropa. Jupekropu
Mory 6MTI MMEHOBaHM Ha IepHof ofpeheH cTaTyToM, anu Koju He MO>Ke OUTH FY>KU Of
JeTupy rofuHe. Tex 10 MCTeKy MaHfaTa JUPEKTOP MOKe OMTY MOHOBO MIMEHOBAH.

42 Y XpBaTCKOM IIpaBy IIOCTOju Takobe orpaHudere y IOIZefy HOBOT MMEHOBamba JIMIfA
koje ce Beh Hamasu Ha Gpynkuuju gupekTopa. HoBO nMeHOBame y XpBaTCKOM IIPaBy ce
MO>Xe JJOTOIUTU TeK Y IOC/efh0j TONMHY MaH/aTa, anu He u panuje. CmaTpa ce fia je
PAs3JIoT POMICHBaKka TaKBe Ofpenide ClpeyaBame YTUIaja TPEHYTHOT CTamba Ha OJTyKy
0 MIMEeHOBalbY jep je MOTpe6HO Jla MPOTeKHe Jy)Ke BpeMe KaKo 61 ce OLIeHNO paj| AUpeK-
Topa y apywrsy. Bupgu: J. Bap6uh, nas. geno, ctp. 492.
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Vmajyhu y Bupy Hampep HaBeleHO €BEHTYa/lHO OM ce IPUXBAT OIO-
3MBa OCTaBKe MOTrao CMaTpaTyl HOBUM VIMEHOBAambEM CaMO YKOIUKO MOTUYE
OJ CTpaHe OpraHa MMeHOBarba ¥ YKOIMKO IJIaCH Ha IepHOJ, MaHjaTa Koju je
npeocTao (IIof yCIOBOM fia je CTaTyTOM APYLITBa IpeABuleHo fa AMpeKTop
ApYIITBA MOXKe OMTU MMEHOBAH M Ha Kpahu BpeMeHCKY Iepuox).

Ha xpajy pagu mnojegHoCTaB/bela CXBaTalba IPUPOJE IIpUXBaTa
OIO3MBa OCTAaBKE JMPEKTOPa, MOXKE Ceé 3aK/byYUTM Ja KaKo je y IUTamby
Ofly3suMame IPaBHOT JIejCTBA M3jaBe BO/be KOjOM CYy y3pOKOoBaHe onpebene
npoMeHe (IIpecTaHaK YWIAHCTBA y YIIPAaBU APYIITBA), IPUXBAT ONIO3MBA OCTAB-
Ke HajeJHOCTaBHUje ce MOXKe CXBATUTHU Kao UPAGHO cpegcitiéo 3a tiospahaj y
tpettixogHo ciliarbe U KAo UpasHu 0CHO8 ga ce MaHgaill gupexiiopa Haciiasu
wamo ige je UpexuHyili OCiiA8KOM 3a UPeoCiliano epeme iipajarva MaHgaiia
gepuHucanol 3aKoHOM UIU AKTAUMA gpyuiiiea.

IV 3akmpyqak

VIHCTUTYT OCTaBKe AMPEeKTOpa MPUBPETHOT JPYLITBA y HAIIOj JIUTe-
parypu Hmje 610 IpefMeT AeTa/bHMje IpaBHe aHamM3e. TakBO CTame CTBa-
PY BEpOBaTHO je OM/I0 Y3pOKOBAHO OCKYHMM 3aKOHCKUM pellemIMa, alu 1
YMIEHUI[OM JIa Ce Ha IIPBY TIOI7Ief, YMHU Jja O NPeMeTHOM MHCTUTYTY HeMa
ce 6am MHoro tora pehu. HakoH m3MeHa 3aKOHa KOju 3HATHO JAeTaj/bHUje
perynmiine oCcTaBKy AMPEKTOpa, Y OfIHOCY Ha paHMja pelllelba, Kao ¥ HAKOH
aHa/IM3e TUX OfipefiOu yodyaBa ce /ja ¥ Y OBOM CITy4ajy IocToje 6pojHa ImpaBHa
nMTamka Ha Koja je 6110 MOTpeOHO OArOBOPUTIL.

Y oBOM pajy ocTaBKa AMPEKTOpa aHa/AM3MpaHa je y OKBUPY fBa
nuTama: 1) mpaBHA IPUpPOAA OCTAaBKe U 2) YC/IOBU MOTPeOHN 3a IpecTaHaK
YIaHCTBA y YIIPABU JPYIITBA OCTABKOM.

OcraBKa AMpeKTOpa IPUBPESHOT APYIITBA je AedMHUCAHA KAao U3jaBa
BO/be (IIpaBHA pajiiba) KOjOM WIAH yIIpaBe CAOIIITaBa IPUBPESHOM JIPYLIT-
By (3akoHOM opipeheHOM opraHy gapymTBa) Aa IpecTaje ca 00aB/bambeM
¢dyHKIUje Ipe MCTeKa Mepuosia Ha KOji je IMEHOBaH.

Y OKBUpY YCTIOBa HEONXOJHMX 3a IIpecTaHaK obaBbama QyHKIMje
OCTaBKOM, IIOCTaB/ba Ce MUTambe y K0joj pOpMu, KOMe OpraHy YHyTap JpyLIT-
Ba je IIOTPeOHO CAOMIIITUTHM OCTABKY, Kajia 13jaBa BO/be KOjOM Ce CAOoIIITaBa
OCTaBKa IPOM3BOAY IIPABHO JIejCTBO U Jja M MOCTOju MoryhHocT omosmsa
OCTaBKe.

OcTaBka upexTopa je popmaHa usjaBa Bobe, 063MpOM Ha TO Jia 3a-
KOH 3axTeBa fia Oy/ie CAOIIITeHa IPYLITBY Y MUCMEHOj GOpMIU.

Omnmre nMpaBmIo y HallleM IIPaBY jecTe Jla Cé OCTaBKa CAOIIITaBa Ipe-
OCTajIMM JUPEKTOPMMa, a He OpraHy MMeHoBamwa. CaMo y jeHOM Cly4ajy
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Ce OCTaBKa CAOIIIITaBa OpraHy MMEHOBamwa — KOJ OCTaBKe M3BPIIHUX OU-
peKTopa [pyIITBa ABOIOMHE YHYTpallllbe CTPYKTYpe (OCTaBKY CAOIIITaBajy
Ha/I30pHOM Of160pY).

[Tocrojehe pelreme MOXe ce cMaTpaTy OIpPAaBIAaHMM U3 pasjiora jep
ce Ha U3BPIIHE IMPEKTOpe JPYIITBA [IBOIOMHE YHyTpallllbe CTPYKType He
IpuMemyje MHCTUTYT KoonTanuje. Y cay4ajy ocTaBKe AMPEKTOpa APYyIITBa
jeIHOIOMHE YHYTpallllbe CTPYKTYpe W/IM OCTaBKe WIaHa Ha/I30PHOT Of0O-
pa, IpeocTany AMPeKTOpy IPUMEHOM MHCTUTYTa KOONTalMje MOTY pelnTy
npo6em HemocTajyher aupexropa, koju he Bpumty QyHKIMjy 10 HapegHe
CefHMIIe CKYIITIHE.

OcTaBKa AMpeKTopa NpUBPENHOT JPYIITBA IPOU3BOAY YHYTpAIlbe I
CIO/ballllbe MMPABHO Ji€jCTBO.

VIHTepHO TPaBHO [€jCTBO OCTaBKe AMPEKTOpa HACTaje y TPEHYTKY
CaOIIIITaBamba OCTaBKe APYIITBY (MM Y HEKOM KaCHUjeM TPEHYTKY YKOIIKO
je HaBefleH y caMoj OCTaBIN), @ UCIIOJ/baBa Ce Y IPeCTaHKy QyHuuje.

ExcTepHO NpaBHO [1€jCTBO OCTaBKe AMPEKTOpa HacTaje JAaHOM KOju
ClIefy M3a perucTpanyje OCTaBKe y PerucTpy IpMUBpeSHuX cybjexara, a
JICTIO/baBa Ce Y YMH-eHUIM Jla OJHOCHO JIMIje BUIe Huje oBmamrheHo fa 3a-
CTyIa APYIITBO y IPaBHUM OffHOCKMa ca Tpehum muiyuma. Kox oor npasu-
J1a 3aKOH IIpefiBuba 1Ba M3y3eTkKa.

Y cnyd4ajy pa ocTaBKa AMPEKTOpa HUje perucTpoBaHa 3aKOH Jaje
MoryhHOCT #pymITBY fia foKasyje fia je Tpehe nuie ymosHaTo Mau Mopaso
OUTHU yIO3HATO Ca OCTaBKOM AMpeKTopa Apymrsa. Takobe, 3a ciydaj ja je
OCTaBKa JAMPEKTOpa perucTpoBaHa, 3aKOH #aje MoryhHoct Tpehem muny na
IoKasyje fia je 3a mwera 6uno Hemoryhe fja ce y ogpeheHOM BpeMeHCKOM Iie-
pMOIy HaKOH perucTpainyje yrmo3Ha ca IMOCTOjalbeM OCTaBKe IMPEKTOpa OfI-
HOCHOT JIPYLITBA.

Beoma BakHO MuTame 3a IMpecTaHAK QyHIUje JUPEKTOPa OCTaBKOM
jecte ma mu moctoju MoryhHocT onosuBa ocraBke. Kao mro je Beh peueno,
3a pasMKy Off IPeTXOLHOT ypebhema, Halll 3aKOH BUIIe He CafipXX1 ofpendy
0 MoryhHOCTM omo3VBa oCcTaBKe AMpeKTOpa. Y CK/Iajly ca HaBeleHMM, jaCHO
je la KakO HeMa M3PUYNTE PEerylaTuBe OBOT IUTarba He IOCTOjU OCHOB Ja
ce cMaTpa Jja UCTU Huje Bo3Bo/beH. MebyTum, y ciydajy ofcycTBa uspuymure
perynatuse, HajBaXHMje IMUTambe KOJ| OIO3MBa OCTaBKe Ha Koje je MmoTpe6-
HO JIaTy OATOBOP jecTe KOju OpTraH JpymITBa OM MOrao OMTM HajyleXkaH 3a
IpuXBaTame Ono3uBa ocraBke. C 003MpOM Jja ONO3UB OCTaBKe CYLITMHCKI
IpefcTaB/ba Offy3/Malbe IIPAaBHOT JIejCTBa U3jaBe BO/be Koja je Beh moBena 1o
npecTaHka (QyHKLMje, HAjIPUKIaJHMje pelllebe 61 OWIO ha je 3a IpUXBAT
OII03MBa OCTaBKe HaJJIeKaH OpraH MMeHoBama. OpraH MMeHOBama Kao 3a-
KOHOM ofipeh)eH opraH 3a of/IyuynBame O UMEHOBAakY I paspellerny AUpeK-
TOpa APYLITBA, YMHMU CE KAO jeAMHM KOMIIEHTEHTAH Jja OJ/Iy4Yyje O IOHOBHOM
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AHTaXOBamYy JMPEKTOpa y OKOMHOCTMMA Kaja je ¢pyHkimja Beh mpecrama
¥3jaBOM BOJ/bE KOjOM je HMPEKTOP CAOIIITHO OCTaBKY APYIITBY. Mebhyrum
OIIO3VIB OCTaBKe He Tpeba CXBaTaTy Kao IIOHOBHO MeHOBame Beh Kao mpas-
HM OCHOB [ja €€ MaHJaT JMPEKTOpa HACTaB! TaMO I'ie je IIPpEeKNHYT OCTaBKOM
3a IIPeoCTasio BpeMe Tpajamba MaHfaTa JeMHMUCAHOT 3aKOHOM MM aKTUMa

APYyLITBA.

Jovana VELICKOVIC, M.A.
a.0.d. Jankovi¢, Popovi¢, Miti¢

RESIGNATION OF COMPANY DIRECTOR
(LEGAL NATURE AND TERMS FOR TERMINATION
OF FUNCTION)

Summary

The article analyzes the legal institute of resignation of company director.
The legal analysis of this institute should cover three groups of issues: the legal
nature of resignation of company director, the requirements for membership in
the company’s management to cease by resignation and the legal consequences
of director’s resignation. Analysis of the legal nature of director’s resignation cov-
ers the legal nature of the director’s statement of intent by which he notifies
the company of his resignation. Regarding the requirements that must be met
for membership in companys management to cease by resignation, the article
discusses what those requirements are, as well as additional matters that could
be contentious in a specific case; for instance, the possibility of revoking the
resignation.

Key words: director’s resignation, legal nature of resignation, statement of
intent, legal requirements for membership in the company’s
management to cease by resignation, revoking the resignation.
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Mawa MUIIKOBI'R, mactep npaBa

BPEMEHCKH OKBUP 3A CITPOBOBEIHLE
ITOCTYIIKA Y 3AKOHY O IIAPHNYHOM
ITOCTYIIKY U3 2011.

Pe3ume

Ja 6u ce tiociiuina epuxacHocii tipasHe 3awiiiiuilie, 4eciio Jonasu go
ipomena tapHuuHe peiynamiuse. Y yumy yopsarwa tapHuuHol HoCHlyiKa u
ociisapuearea upasa Ha cyhere y pasymHom poky y 3akoHy o UapHUHHOM
wocimyiuxy us 2011. iogume ysegeH je épemeHcKu oxkeéup 3a ciiposoherve io-
cinytixa. Ilopeg Hasohera 3aKOHCKUX peuletvad, ayiliop y pagy gaje Kpumiuuku
0C6pili HA 8pemMeHCKU OK6Up, y3umajyhu y 063up moiyhe tiosuitiueHe u Heia-
miueHe tocneguue teiosoi ysohera. Aytiop ckpehe taxry u Ha upobneme,
Koju moly O6Uiliu cmeilitba 3a genoi6o0pHOCIL ogpegbe 0 8pemeHCKOM OKBUPY.
Camo ako ce cilieope iipegycnoséu 3a ycleuiHo GyHKUUOHUCAre CygcKe 671a-
citiu, ij. obasmare cygcke PyHkuuje, gohu he go oseharwa epurxacrocimiu
fipasHe 3awiiuitie U OCilisapuearea ipasa Ha cyherve y pasymHom poKy.

Kmwyune peuu: epuxacvociti iipasne 3awiiiuitie, ipaso Ha cyherwe y pasy-
MHOM POKY, 8peMeHCKU OKBUP 3a cliposoherve TOCIyTKa, guc-
YUUTUHCKA 0Gi080PHOCTI cyguje.

I BpeMeHCKM OKBUP M IpaBo Ha cyheme y pasyMHOM pOKy

ITpakca EBpornckor cyna 3a /pyscka npasa y Crpasoypy (y sabeM Tek-
cry: ECJbII) nmokasasna je fa mpaBo Ha cyheme y pasyMHOM POKY IIPe/iCTaB/ba
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HajBIIIIe KPLUIEHO /bYACKO IpaBo. IIpaBo Ha cyhemwe y pasymMHOM poky ra-
PaHTOBAHO je 4. 6 cT. 1 EBpollcKe KOHBEHLIMje 3a 3alUTUTY /bYACKUX IIpaBa
VI OCHOBHMX c10601a’ (y masem texcry: EKJBIT) m un. 32 ct. 1 YcraBa Pemy-
6muke Cp6uje.” Yman 1 EKJBII canpsxu o6aBesy MomITOBama /bYICKUX Hpa-
Ba, 1A je CBaKa JprKaBa, Koja je mormucana u parudukonana Konsenuujy, y
obaBesy Jja yCIIOCTaByU CUCTeM, Y KoMe he ce 06e36equTy nomroBame Ipasa
u cnobopa n3 KonseHnuje.

Jla 6u ce ob6e3benuio mpaBo Ha cybhemwe y pasyMHOM poky, 2004. romm-
He je JJOHeT 3aKOH O NMapHUYHOM IIOCTYIKY,” KOjU je MSPUYUTO PETYIICA0 TO
paBso: ,CTpaHKa Ma IpaBo Ja CY[, OTy4M O lbeHUM 3aXTeBUMa U IPeI031-
Ma y pasymHom poky. Cyx je my>KaH Jja HACTOju Jja ce TIOCTYIIAaK CIipoBefe Oe3
Of[yTOBNIaYerba M Ca ITO Make Tpomkosa.“t MehyTum, npakca Huje mokasa-
na 3Ha4yajHKje noBehamwe epukacHocTu cypckux nocrynaka. EC/BII je noneo
TOTOBO JiBafieceT mpecyna mporus Cpbuje 360r moBpefe mpaBa Ha cybeme y
pasymHOM poky.” Ca mmmbeM fia ce ioeha eUKacHOCT TAPHITYIHOT TIOCTYTIKA,
CIIpeuy OfYTOB/Iauehe IIOCTYIIKA ¥ MOOO0/bIIIa OCTBApMBatbe IIpaBa Ha cyheme
y pasyMHOM pOKy IPUCTYIIWIO Ce IIPOMEHN 3aKOHCKe perynaruse. Tako je
2011. ropuHe OHET HOBM 3aKOH O HNAPHMYHOM IIOCTYIIKY (V Ha/beM TEKCTY:
3I1I1).° [ToHommemeM OBOT 3aKOHa HOCTETHO je uMmneMenTrpaHna [Ipernopyxka
P(84) 5 Komurera MunncTapa sem/pama wianunama Caseta EBpone o Hauernmm-
Ma rpabaHCKOT ITOCTYTIKa 3a yHanpeleme ocTBapuBamba pasye.”

Y nosom 3IIII npaBo Ha cyhemwe y pasyMHOM POKY IIOCTAaB/bEHO je y
paHr moce6HOr mpolecHor Hadena. CrpaHka MMa ngaBo fa cyl OmIy4u O
IEHMM 3aXTEeBVMA ¥ Ipefo3Ma y pasyMHOM poKy.” CaM IojaM ,,pa3yMaH
pok”“ y 3axkoHy Huje onpeben, Beh je To mpaBHM cTaHAApH, KOjU Y CBAKOj
KOHKPETHO] IapHMULM MOXXE MMATH PasAM4MUT cajpxkaj.” Jly>KuHa Tpajarma
NOCTYIIKA = Ce L[eHN y OfHOCY Ha YeTUPU UMIbeHMIIe: OOMM M CIOXKEHOCT

1 3akoH o patudukanuju EBporcke KOHBeHIMje 3a 3alITUTY JbY/CKMUX ITPaBa U OCHOBHUX
cnobopa, Cnysbenu nuciti CLII - Mehynapogru yiosopu, 6p. 9/2003 1 5/2005.

Ycras Peny6rke Cpb6uje, Cryscbenu inacnux PC, 6p. 98/2006.

3aKOH O MAPHUYHOM NOCTYNKY, Caysberu inacHux PC, 6p. 124/2004 n 111/2009.

3IIIT n3 2004, un. 10.

Hukoma Bogupora, Hosu 3akon o dapuuurom tiocitiyiiky, beorpam, 2012, ctp. 32.
Cnysbenu inachux PC, 6p. 72/2011, 49/2013-omnyxa YC, 74/2013-omnyxa YC n
55/2014.

7  Mupjana Anppujaiuesuh, ,,IIpunpemuo pouniure n onpehuBame BpeMeHCKOT OKBMpa',
Bunitien Aiienayuonoi cyga y Hosom Cagy, 6p. 5/2013, cp. 202.

3IIIT, 9. 10 cT. 1.

Panko Keua, ,O opouaBamwy pajmu Cyga y IapHUYHOM IOCTYNKY', 300pHUK pagosa
IIpasnoi gaxynieitia y Hosom Cagy, 6p. 3/2012, cTp. 109.

AN U1 W

10 Y Haupry 3akoHa 0 3alITUTHU IIpaBa Ha cybeme y pa3yMHOM POKy HaBOJie ce Mepuia 3a
OlleHy Tpajama cyhema y pasyMHOM POKY: ,,IIpu ofTy4nBarmy 0 IpaBHUM CPEACTBMMA
yBaXKaBajy ce cBe OKOJIHOCTHU HpefMeTa cyhema, IIpe cBera CIOKEHOCT YMIbeHUYHUX U
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CTy4aja, OHOC Cy/a IpeMa Op3MHM pelllaBarmba Cy4aja, IOHAllabe CTpaHa-
Ka U 3Ha4aj 6p3He OKOHUAma TOCTYTKa 3a cTpanke.'! TloBpena mpasa Ha
cybeme y pasyMHOM pOKy IOCTOjU, aKO C€ MOXKE jaCHO YOUMTY 3HAYajHUjU
Iepuoy, HeaKTUBHOCTHU Cyfa.

IToBOoOM pasyMHOr poka W3jallllbaBao ce YCTaBHM Cyp PemyOmuxe
Cpb6uje: ,,ITpu yrBpbuBamy pasymHol epemerckol ilipajarwa cygcekol Hociiyi-
ka [apum. aymm.], Cyz je IOIIA0 Of YMIEHNUIIE [a IIOCTYIIAK 3aBUCU Of HU3a
YYHWIALA ¥ MOpPa ce IPOLEHUTU Y CBAKOM IIOjeMIHAYHOM C/Iy4ajy, IpeMa
IETOBYM CHElM(UYHUM OKOMHOCTMMA. CI0KEHOCT YMIeHNYHUX U IpaB-
HUX NUTalka y KOHKPETHOM IpeIMeTy, IOHallalkbe MOJHOCKOLIA yCTaBHe
Xajbe Kao CTpaHKe Yy IIOCTYIIKY, IIOCTyName HAJJIeKHNUX OpraHa BjIacTy,
KOHKPETHO CY/I0Ba, KOjy! BOJle IIOCTYIIAK, Ka0 U IPUPOAA NOCTAB/bEHOT 3aX-
TeBa, OJIHOCHO 3HAayaj IPeMEeTHOT IIpaBa 3a IIOJHOCKOLA YCTaBHe >Kajnbe cy
OCHOBHM YMHNOLY, KOjU YTUYY U Ha OLieHy AY>KMHe MaPHUYHOT CYACKOT II0-
crynka u oppebyjy a /M je mMocTymak OKOHYaH y OKBMPY PasyMHOI pOKa
UM He.

IT OppehuBame BpeMeHCKOT OKBUpaA — MPO6GIeMHU U HeZOyMuILe

EduxkacHocr, Tj. upeja o 6pxem, epukacHujeM 1 jepTUHMjEM IPYKaAbY
IpaBHe 3aLITHTE je jefiHa Off ,BeYNTUX  TeMa IaPHUYHOT IIPOLIECHOT IpaBa.
Panu o6esbeherma edukacHOr MOCTyIKa U IIOIITOBaba 3aXTeBa Ja Ce MOCTY-
MaK 3aBpLIM ¥ Pa3yMHOM POKY, ¥ 3aKOHY O IMapHUYHOM HOCTYIKY 13 2011.
yBefleH je BPeMeHCKM OKBMP 3a CIIpOBODeme MOCTYIKa, KOju HpeAcTaB/ba
Hajsehy  HajsHauajHUjy HOBUHY'® y HOBOM 3akomy.'® Cyn je my>kau ma mo-
CTymak crpoBefie 6e3 OyroBladerma, y CKIafy ca IpeTXofgHo oppeherym
BPEeMEHCKIM OKBUPOM 3a IIpefy3/Mabe MapHIYHMX Py U ca IITO Marbe

[IpaBHUX NUTaba, IOHAIIAlbe CTPaHaKa TOKOM IOCTYIIKa, TOCeOHO MOMITOBakbe IIPOoLec-
HIX IpaBa 1 o6aBesa, IIOMTOBAKE IIPABM/IA O PEfOCTIeNy pelllaBama MpeAMeTa, 3aKOH-
CKI POKOBM 32 3aKa3VBambe POUMINTA U ITIABHOT IIPeTpeca U U3pajy OfTyKa, IIelOKYITHO
Tpajame MOCTYIKA U MOCTyName CY/Ad, jABHOT TYXXWIALITBA UM APYTOT P>KaBHOT Op-
raHa, IpUpPOZa U BPCTa IpefMeTa cyhemwa WM ucTpare u sHadaj nmpenMera cyhema mm
JCTpare 1o CTPaHKy', BUA. WI. 4 pajgHe Bep3uje Haupra.

11 Anexcanpap Jaxumh, Ipahancko dpoyecro ipaso, beorpan, 2012, ctp. 87.

12 Jespemosuh upoinue Cp6uje (2010), Has. npema: H. Bopupora, Has. geno, cTp. 38.

13 Opnyka YcraBHor cyfa PC Vx. 6p. 1008/2009 op 20. oxoTobpa 2011, Bup. Bunten Ame-
nanuoHor cypa y beorpany, 6p. 4/2012, ctp. 221.

14 P Keya, Has. geno, cTp. 108.

15 Y ur 10 cr. 2 3IIIT u3 2004. je 6110 IIPOMICAHO Jia Ce IOCTYNaK Tpeba CIpOBeCTH 6e3
ogylosnauerba VI ca LITO Makbe TPOIIKOBA, alu 6e3 HaBohewa BpeMeHa, y KoMe O IIo-
CTyIaK Tpebaso fja ce 3aBpIIN.

16 M. AuppujameBuh, Has. unanak, cTp. 202.
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Tpomkosa.!” Bpemencku pok onpehyje cym mo nmpemiory mapHuuHUX cTpa-
Haka. CTpaHKa je My’KHa Ja HajKacHMje Ha IPUIIPEMHOM POYUMINTY (MIn
Ha NPBOM POYMILTY 3a IJIABHY pacIpaBy, aKO IIPUIIPEMHO POYMILNTE Huje
o6asesno)'® usnece cBe uMmennIte MOTpeOHE 32 0O6PA3NOKEE CBOJUX TIPE]-
7IoTa, Ja MPeAIoKM JIoKase KojuMa ce IOTBphyjy M3HeTe dnmmeHMIe, fa ce
M3jaCHM O HABOAVMA M HOHYDEHUM HOKa3MMa NPOTMBHE CTpPaHKe, Kao U
I Gpegrnoiu epemeHcKU OKeup 3a ciiposoherve aocmyﬁm.lg Y nuramy je
IpeK/ysuja — CTpaHKe HAKOH TOra He MOTY Jla M3HOCE HOBE UMIbeHUIIE U
IpeNIaxXy HOBE JoKase. VI3y3seTHO, OHe TO MOTY CBe [0 3aK/bydera ITIaBHe
pacrpaBse, caMO aKO y4MHe BepOBaTHMM Jia 0e3 CBOje KpUBUIIe HUCY MOITIe
fla VIX M3HeCYy/TpeyIoXKe Ha IPUIIPEMHOM POYMINTY (Ha IPBOM POYMINTY 3a
IIaBHY PACIIpaBy, aKO MPUTIPEMHO podmIITe Huje ofipxkano).”’ Ako crpanke
U3HECY 4MIbeHMIle U IIpeJIoXKe [JOKase CYIPOTHO HaBENEeHOM 3aXTeBY, CY
TakKBe YMEeHNIe U loKase Hehe ysetn y 063up.’!

CrpaHke ce y IO3UBY 3a IIPUIIPEMHO POYMINTE yI030paBajy (n3mely
OCTa/IMX MY>XKHOCTM) Ha JY>KHOCT IIpeflaraka BPEMEHCKOT OKBUPA,
Koju Tpeba fa mpensioke y IpBOj a3y HPUIPEMHOT POUMIITA 33jeJHO ca
U3HOLIEHeM YMIb€HNIIA, ITpelaTabeM JJOKasa I M3jalllibaBabeM O HaBOJMa
¥ JI0Ka3uMa MpoTuBHe ctpanke.”> Ha oCHOBY mpefiora, Koju 1ajy CTpaHKe,
am 1 6e3 mera, Cyj MMa obaBe3y Ia onpeny BpeMeHcky okBup. Cyn onpebyje
BpeMeHCKM OKBUP pelrerbem.”* Pemmeme o ofjpehiBamy BpeMeHCKOT OKBIpa
Tpeba HapOUMTO Ja cafp>Ku Opoj pouminTa, BpeMe IUXOBOT OIp)KaBamba,
pacriopen n3Bobema [j0Ka3a Ha POYMINTVMA M IIpefy3VMama APYTUX IPo-
LECHUX Pajiibl, CY[ICKE POKOBE U YKYIIHO BpeMe Tpajarba ITIaBHe PacIpase.
Jlaxre, u3 pemnrema o ogpehuBamy BpeMeHCKOT OKBMpa Ce BUAM IUIaH Cy/a 3a
OKOHYame IOCTyIKa. [IpoTuB 0BOT pelllelba HUje J03BO/beHa JKanba.

OnpebuBame BpeMeHCKOT OKBMpPA HUje Be3aHO CaMo 3a IPBOCTEIIeHN
HOCTyNaK. AKO JPyrOCTelleH! CyJ, OTBOPY pacIpaBy, oxpenuhe BpeMeHCKN
OKBUP 3a cripoBobeme TocTymnKa.*® Ako IpyrocTenenu cyn yKuHe mpecymy,
IPBOCTEIEHN CY/ je y>)KaH fa y poKy of 30 aHa off jaHa IpyjeMa pellerba

17 3IIIT, un. 10 cT. 2.

18 IIpumpeMHO pouniute Huje 06aBe3HO, Kaf CYf 110 IpKjeMy OfTOBOpa Ha TY>KOY yTBpAK
Ia Meby cTpaHKaMa HeMa CIIOPHMX YMIbEHMIIA, OHOCHO aKO je CIIOp jeflHOCTaBaH, XUTaH
MM aKO je TO 3aKOHOM IIpomucaHo, Buf. wi. 302 3IIT1.

19  3IIIL, yn. 308 ct. 1.
20  3III, ym 314 ct. 1
21  3IIL, un. 314 ct. 2
22 3IIIT, un. 303 cr. 1.
23 3IIII, um. 308 cT. 1.
24 3IIII, 41 308 cT. 3
25  3IIII, 41 308 cT. 4
26  3IIII, 41 383 cT. 5
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IPYTOCTEIIEHOT CyZa OfpXKM POUMIITe, Ha KojeM he fa ompeny BpeMeHCKM
OKBUp 3a HOBY IJTaBHY pacIipaBy TIpe]l TIPBOCTENIEHUM CYoM.>” BpeMeHCKu
oKBUp ce onpebyje M y MOCTynKy HOBOZOM IIpefiora 3a IOHaB/bambe IO-
CTyIIKa, U TO y ABe ¢ase. IIpBo, kaa ce mpes IPBOCTENIEHNM CY/IOM OfpyKa-
Ba POYMINTE 32 PACIpaB/baibe O MPEIIOry 3a IOHAB/babe IOCTYNKA. AKO
nocToju morpeba ma ce oAp KM BUIIE Off jefHOT pouniiTa, cyf he ogpenutn
BpeMeHCKM OKBUP.”® JIpyro, ako je MpaBOCHAKHUM pelllereM 103BObEHO
NIOHAB/balbe TOCTYIIKA, Ha HOBOj IJITABHOj pacIpaBy CTPAaHKe MOTY M3HOCUTH
HOBE YMIbEeHUIIEe U TpeJ/IaraTy HOBe JJOKa3e y CKIajly ca BpeMEeHCKUM OKBMU-
pom, Koju ofpenu cym.”

Pememwe o oppehyBamy BpeMeHCKOr OKBMpa IpefCTaB/ba pajiby
¢dbopmanHOr ympapjbama NMOCTYNKOM. IIpaBuio je ma oBaj TMI pagmyu He
Besyje cym.>’ MehyTum, BpeMeHCKM OKBUP Mpe/ICTaB/ba M3Y3€TaK Off HaBe-
[IeHOT IIpaBWIa, jep je Cyj Be3aH ofipeheHMM BpeMeHCKMM oxBupom,”! Te je
HEMOCTYIIambe CyAuje Y BPEMEHCKOM OKBMPY OCHOB 3a ITOKPETalbe JUCIIN-
TUTMHCKOT TIOCTYIIKA y CKIafy ca ofipei6ama 3akoHa o cyzmmjama.>? Viako 6u
ce MOXKJIa O4eKMBaso fia he HemocTymame MO BPEMEHCKOM OKBMPY MIMAaTu
HeKy TpOIIECHY CaHKI[Ujy, MMAK OCTaje MPOIECHO HECAHKIMOHMCAHO, Tj.
He TIpeICTaB/ba HYU allCOJTyTHO HU PeaTUBHO OUTHY IOBpeRy ofpenabda map-
HIYHOT noctynka. CTpaHka 61 MorIZa Ja MsjaBy IIpaBHU JieK, TBpaehm ma
HETOIITOBalbe BPEMEHCKOT OKBMpPA IIPEACTaB/ba PENAaTUBHO OUTHY IIOBpPeny
ofipenaba IMapHMYHOT MOCTYIIKA, a1 6M OVJIO0 HEIOTMYHO, ¥ CTOTA je TEIIKO
3aMMCIMBO, Jja 360T Tora Cyf JOHece OIIYKY, KOjoM ce 300T HeIlOLITOBaba
BPEMEHCKOT OKBMpPa YKHUIA IIpecyma u HECJIMeT épaha Ha HOHOBHU HOCTHLY-
fiax, Kako 6V ce Ta MOBPe/Ia OTKIOHMIA.”

BpemeHCKn OKBUp HMje allCONMyTaH, jep IocToju MoryhHocT onpebhn-
Barba HOBOT.® 3HauajHa msMena y HosoM 3IIIT je wian 108, y koMe ce Ha-
BOJIM J]a CyJl MOXe U3y3eiliH0 Ja OJUTOKM POUMINTE,® aKo je TO MOTpe6HO

27  3IIII, g1 398 cr. 1.
28  3IIII, 4. 431 cT. 2.
29  3IIII, ui. 432 cT. 3.
30 P Keua, Has. geno, cTp. 114.

31 BesaHOCT cyma BpeMEHCKMM OKBMPOM, Kao 1 IpaBa, o6aBe3e 1 OATOBOPHOCTU CYAd Y
Be3y Ca MOLITOBalkeM BPEMEHCKOT OKBMpa IPOIMCaHM Cy crefehnm wianosuma 3III1T:
4. 10, 102, 105, 108, 199 ct1. 7, 233 ¢cT. 1, 303 ¢cT. 1, 308 cT. 1, 308 cT. 3, 308 cT. 4, 309, 315
cT. 1,383 cT. 5,398 cT. 1, 431 c1. 2 M 432 cT. 3.

32 3IIIT, ui. 10 cT. 3.

33 P. Keua, Has. geno, cTp. 114.
34 Ibid, cTp. 118.

35 Ibid, cTp. 113.

36 IIperxomum 3IIIT u3 2004. je npenBubao fga ce poumiute MOXKe OFIOXKWUTY Kafia je TO
HoTpeOHO pajy M3BoDhema JlOKasa MIM Kafia 3a TO IIOCTOje ONMpaBJaHM PA3/O3U, ajm
»OIIpaBJlaHe pasjiore” Huje IpenusHo geduHucao, Bug. wi. 110 cr. 1 3I1IT us 2004.
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pazm usBobema okasa mm 360t cipederoctu cymuje.”’ [IpoTUB perersa o
OIUTaramby POUMINTA HUje I03BO/bEHA Kan6a.>® [IPUTMKOM OJTarama poumI-
Ta, cy7 he yBek [ja openyt HOB BPEMEHCKI OKBUP, KOjyI He MOXe OUTI [y K1
on jemue Tpehune TpBO6UTHO OfpeheHOr BpeMmeHCKOT OKBUpa.> Y b
HoLITOBamwa Hadena edukacHocTH npefBubheHo je a y c1ydajy ofiarama po-
YUIITA CYJ, MOpa OfMax Ja OAPeNN MeCTO M BpeMe OfjpKaBama OfIOKEHOT
pouumTa y okBupy HoBOOmpehenor Bpemenckor oksupa.’’ Kama cym mosso-
U TIpeVHaYere TyKOe,” pemrermeM he ofpennTy HOBY BpeMeHCKM OKBUP 32
criposobeme mocTymnka.*?

Bpemencko orpannverme Tpajama IOCTYIIKA je Ufeja, Koja ce IMojaBuIa
M TIpe HOBOT 3aKOHA O MAPHMYHOM TOCTYNKY — y 3aKoHy o cyamjama.*’
Kapa je y muramy mpBOCTeIleHM MOCTYMAK, NMPEJCENHUK Cya je My>KaH Ja
o6aBecTy TpeficeHNKA HEIIOCPEHO BUIIET Cy[a O CBAKOM IIOCTYIIKY, KOju
HITje OKOHYaH y POKY Of [IBé TOMHE U O pasnmosuma 3a 10.** ¥ mocrymky
IO TIPaBHOM JIEKY, KOju HUje OKOHYAaH Y POKY Of jefiHe TOINHE, MIPeNCeIHIK
CyZa je my’aH fja o6aBecTu mpejiceHNKa BpxosHor Kacauyonor cyaa.”> Ha
OBaj HAYMH Ce VHAMPEKTHO oapedyjy Kpajmbu poKoBHM, y KOjuMa ce OYeKyje
OKOHYaH-€ MaPHUYHOT MOCTYTIKA: IIPBOCTENEHN Y POKY Off /IB€ TO/IMHE, a MO-
CTYTaK 1O TIPABHUM JIeKOBUMA Y POKY off TofinHy ana.*® Y mpakcu ce cynmje
IPUINKOM ofipehuBama BpeMeHCKOT OKBNMpa PYKOBOJe YIIPaBO OBUM POKO-
BUMa, KOje Caip>kit 3aKOH O CyJyjaMa, I1a Ce TPajarbe MPBOCTENEHOT MOCTYTI-
Ka Hajuyemhe ofpebyje y okBupuma poka of aBe TofuHe.

Jla 61 cyx MoOrao yCIeIIHO Ja OApeny BPEeMEHCKM OKBUP, CTPaHKe Cy
y ob6aBe3n [ja HajKacHYje Ha IPUIPEMHOM POUMIITY (VUM Ha IPBOM POYNII-
Ty 3a IJIaBHY PacIIpaBy, aKO IIPUIIPEMHO POYMIITE HUje 00aBe3HO) M3HeCy
CBe UMIbeHMIIe TOTPeOHe 3a 00pasIoKembe CBOjUX IPEMIora, fja IMpeIoxKe
Iokase, KojuMa ce MOTBphyjy M3HeTe UMmeHUIle, Aa Ce M3jaCHe O HABOM-
Ma U IoHyheHNM JIoKka3yMa NMPOTHBHE CTPaHKe, Kao 1 fla pegroxe 6pemeH-

37  3IIII, wm. 108 cr. 1.
38  3IIII, wnm. 108 cr. 4.
39  3IIII, ym. 108 cT. 2.
40  3IIII, gn. 108 cT. 3.

41 IlpenHademe TyxOe je MpOMeHa MCTOBETHOCTM 3axTeBa, mobehame mocrojeher mmm
UCTHIakbe IPYTOr 3axTeBa y3 moctojehn, Bug. 3IIIT, wi. 200 cT. 1.

42 3IIII, 4n. 199 cT. 7.

43 Cn. inacnux PC, 6p. 116/2008, 58/2009 - ognyka YC, 104/2009, 101/2010, 8/2012 - on-
nyxa YC, 121/2012, 124/2012 - opnyka YC u 101/2013.

44  3akoH o cyaujama, 4l 28 cT. 3.
45 3akoH o cyaujama, 4l 28 cT. 4.
46  P. Keua, Has. geno, cTp. 118.
47 Ibid.
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CKU OK68Up 3a ciiposoherve ﬂocmyaica.48 OBpie ce mocTaB/ba MuTame Kako he
CyAuja OfpEIUTV BPEMEHCKM OKBMP HAa OCHOBY OHOTa IUTO CY Hpegroxcu-
ne citipanke. AKO je y IUTamy CTpaHKa, Koja Huje IIpaBHe CTPYyKe, a HeMa
nyHoMohHMKa-a/jBOKaTa, TOTOBO je HeMoryhe /ja MoXke IIPOLIEHUTH Tpajarbe
IOCTyNKa U TPEIJIOKNUTH afeKBaTaH BpeMeHCKM OKBuUp. VcTa cymmba
IIOCTOjM ¥ aKO je y IUTalby CTPaHKa, KOja jecTe IIpaBHe CTPYKe, WIN CTPAHKa,
Koja MMa myHoMohHuka-agBokara. C jefHe cTpaHe, KBa/IUTET IIpaBHe CTPyKe
He Mopa OMTM BUCOK, a C IpyTe CTpaHe, HUje MICK/by4eHO HU Ja afjBOKaT y
IUby OCTBapema CBOjUX MHTEpPeca MPEIOKN TY>XU BPEMEHCKU OKBUP OF
OHOTa, Koju je HeomnxoyaH. JJakie, IOCTOj1 MOTYRHOCT HaCTaHKa areHINjCKOT
npo6rnema.”” Tpe6a HamomenyTu ma je ,cMeTma“ ofpehuBamy ageKBaTHOT
BPEMEHCKOT OKBUPA U IIOCTOjarbe PasIUMYMUTUX/CYIPOTCTaB/bEHNX MHTEpe-
ca CTpaHaKa y mapHuuu. Ty>XMOIY je y MHTepecy Aa ce IOCTYIaK IUTO Ipe
OKOHYa, JIOK TY>KEHI K€M Jja MOCTYIIaK Tpaje IUTO JAy>Ke, aKO je CUTYpaH Ja
Hehe ycneru y criopy. 360r Tora he Tyxwian, o nIpaBuity, peAaaraTy IUTo
Kpahu BpeMeHCKM OKBUP, a TY>KEeHM IITO JY>KU, KOjY MOTY OMTY CYOjeKTMBHI,
Tj. HermpuMepeHM. 360T TOra OCTaje Ha CYAy fia OLjeHu Kommko he mocrymak
TpajaTy U Jja Ofipelyl BPEMEHCKM OKBMP.

3aKOH He Jlaje yIYTCTBa Cy/iujaMa KaKo Jja ofipefie BPEMEHCKM OKBMUDP.
Crora je 3a meroBo oapehuBame NOTPeOHO CYIITMHCKO CXBaTambe IpeaMeTa
cropa, 06po Io3HaBame MaTepyjalHOr U IIPOIECHOT IpaBa, Kao u Jobpa
IpolieHa BpeMeHa, HEeOIIXOJHOT 3a CBe IpolleCHe aKTUBHOCTH. ,,IIpuinkom
ozipebuBama nmoTpebHOTr BpeMeHa, CyJ MOpa 3HATM KOJIMKO My je HOTped-
HO BpeMeHa 3a M3BoDeme [j0Kasa, pacropes usBobhema /0Kas3a MO JTOTUIN
MaTepUjaTHOT ¥ IPOLIECHOT IIpaBa, MOpa IPOLIEHUTY BpeMe NOTpebHO 3a
mocraBy, Bogehy padyHa o BpeMeHy y CIydajy Heycliele [OCTaBe, Kao U O

IPYTUM TIPUMApHIUM U €BEHTYaTHUM TIPOLIECHNM pajirbama. >’

Moxke ce 3aK/bY9UTH Ja C€ OATOBOPHOCT 3a Tpajarbe IOCTYIKa Je/n
nsMeby crpanaka u cyga. C 063MpoM Ha TO Jja CTpaHKe Ha cebe IpeysuMajy
Jieo OATOBOPHOCTY 32 KpeMpabe BpeMEHCKOT OKBMPa, CMamyje ce MoryhHocT
fla CTpaHKe MCTUYY fla IOCTOj1 OBpefa IpaBa Ha cyheme y pa3yMHOM pOKY,
Tj. cMamyje ce MOryhHOCT 3a IOJHOIIEHme yCTaBHe >Kanbe y CIydajy Io-
Bpefie IIpaBa Ha cybeme y pasyMHOM pOKy,5 ! xao u npencraske ECJBIT ca

48  3IIII, um. 308 cr. 1.

49  AreHnujcku mpo6neM HacTaje IpM IOBepaBamy IOC/TA, ONHOCHO IpPHU JeNerupamy
opyamhema of cTpaHe IIPUHIMIIA/IA aTEHTY, aKO Ce HUXO0BU MHTepecK He NOAYAapajy u
aKo IocToju acuMetpuja uHpopmanuja, Bun. bopuc Berosuh, Mupomy6 Jlabyc, Anex-
canyipa JoBanosuh, Exonomuja 3a tipasnuxe, beorpan, 2008, ctp. 386-389.

50 M. Auppwujauiesuh, Has. unauak, ctp. 205.

51 O ycraBHoj kanbu y ciayd4ajy moBpefie npasa Ha cyheme y pasymHOM poky Bup. CreBaH
Jnmuh, ,,Ja 1 je ycraBHa >kanba epuKacHY MpaBHU JIeK 3a Cyheme y pasyMHOM pOKy',
Ananu Ilpasnoi pakynitieitia y Beoipagy, 6p. 2/2007, cTp. 67-85.
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HaBohemweM moBpefe npasa Ha cyherme y pasyMHOM poky. CMarbere yCTaB-
HUX >Kambu u mpepcraBku npotuB Cpbuje jecTe mo3auTuBHO (M TO je 610
jemaH of LybeBa yBohema BpeMEHCKOr OKBMpA), ali CaMo ako He jobe 1o
HOBpefie IpaBa Ha cybheme y pasyMHOM POKY. AKO 6u [0 HOBpefe [OLIIO,
CTpaHKa TO He O MOI/Ia UCTULIATH, jep je y4eCTBOBajIa Y Kpepamwy BpeMeH-
CKOT OKBMpa, ! TYIMe IIpey3eria 4e0 OATOBOPHOCTI.

III BpemMeHcKM OKBMP M Ofi/Iarame pOYMIITA

ITpema 4. 108 ct. 1 3IIII pounmTe ce caMo u3y3eitiHo MOXKe OfIOXKU-
TI: 300T CIIPeYeHOCTH Cyfyje WIN aKo je TO MOTpeOHO pany usBohemwa goKa-
3a. OBO perneme npexsubeno je paau o6esbehema memorsopHocTn.”? 3anc-
Ta, peTKe Cy CUTYyalije y KOjuMa je CyaMja ClipedeH fia O KU pOYMILTE, TAKO
fa Tpeba 3aK/bydYUTH Jla II0 TOM OCHOBY Hehe uecTo foma3uTi O OfjIarama
pounuita. MehyTtum, norpeba nsBohema mokasa ce MoXKe II0jaBUTH Ha CBa-
KOM pPOYMIITY, IITO 6U 3Ha4mI0 Aa he roToBo yBek mocrojatu mMoryhHoct
oIjIaTama pOYNINTa, nako je mpema 3IIII To nsyseraxk.

ITopen Tora, ako ce poumIITe OJIOKM, CyR he ysexk ompennT HOBU
BpPEeMEHCKN OKBMP, KOju He MOXKe OUTU Iy>ku off jenHe TpehuHe npBoOUTHO
onpebheHor BpeMeHCKOT OKBMpa.>> VaKo TOCTOji BPEMEHCKO OTpaHMuerbe Y
TOI7Iely {y)KMIHE HOBOT BPEMEHCKOT OKBMpa, OBAKBO pelllelbe je ¥ CYIpoT-
HOCTHU Ca HadelloM epMKacHOCTH, jep ce ofpebuBameM HOBOT BPeMEHCKOT
OKBIMpa INIPOAyXaBa MOCTyHaK. AKO je BpeMeHCKM OKBUp Beh jemHOM 610
yrBpheH, o6aBe3HMM yTBphuBameM HOBOT BpeMeHCKOr okBupa (,cyn he
y8eK ONPEeNNUTI HOBU BPeMEHCKY OKBYP ) 0OeCMUIIbaBa Ce caM MHCTUTYT U
OflyCTaje off Ljusba 300T KOra je yBeleH. 3aKOHCKOM Ofipefi00M ce YBOAM OIlac-
HOCT Jla M3y3eTaK II0CTaHe IPaBIUJIO, A []a Ce Tpajame MOCTYIKA IPORYKI
yueporen, 6ynyhu ga 3I1I1 He cagpxu ogpendy, Kojom 61 611a HOCTaB/beHa
KBaHTUTATVBHA IPaHMI]A OflIaTaby POUMIITA, Tj. He ypebyje kommko ce myTa
POYNIITE MOXKE OIOKUTH.

OHO 1ITO je HejaCHO Ha OCHOBY 3aKOHCKUX ofipeiaba je sa i he ctpan-
Ke MIMaTy TIPaBO Jla yYeCTBYjy ¥ GOPMUpary HOBOT BPEMEHCKOT OKBUpa. !
JeanykuM TyMmadewmeM ofipenbe ,cyg he yBek ma oapeny HOB BpPeMEHCKU
OKBHP...“ ce M3BOJM 3aK/by4aK Jla HOB BpeMeHCKM OKBup oppebyje cyn 6es
ydemha cTpanaka. Mehytum, ako ce mma y BUAy fa CTpaHKe Y4eCTBYjy y
¢dbopMupamy NpBOOUTHOT BPEMEHCKOT OKBMPA, He IIOCTOjU PA3JIOT Jja M TO
npaso Oyze yckpaheHo npumkoM ofipehuBamba HOBOT BpeMEHCKOT OKBUPA.

52 Bupa ITerposuh lkepo, ,OcTBapuBame pasyMHOT poKa — BpeMeHCKy okBup, IIpasHu
ungopmaitiop, 6p. 4/2012, ctp. 5.

53  3IIII, 41 108 cT. 2.

54  B.Ilerposuh Illkepo, Has. unanaxk, cTp. 5.
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IV JucuunnuHcKa oAroBOPHOCT CyAyje 3a HeMOCTyname
Yy BpeMeHCKOM OKBUPY

Henocryname cyzuje y BpeMEHCKOM OKBMPY jeé OCHOB 3a ITOKPETaIbhe
JWCHUIUINHCKOT TIOCTYTIKA y CKIafly ca ofipef6aMa 3akoHa o cyfmjama.’
[IpenBubame AVCLMUIIMHCKE OATOBOPHOCTY CYAVje MMa U IIPEBEHTUBHY
u KasHeHy GyHKIMjy. IIpeBeHTBHa dyHKIMja ce cacToju y ToMme IITo he
npepBubame IUCHNIVIMHCKE OATOBOPHOCTY YTULATU HA CyAUje A CIIPOBERY
HOCTyIaK 6e3 ofyrosnadema, y ogpeheHoM BpeMeHcKoM okBupy. Kasnena
¢ynkuuja he nohn no mspaxaja, ako cyamja He moctymn y oppeheHom Bpe-
MEHCKOM OKBUPY.

Vimajyhm y Bupy HaBeieHO, peksio Ou ce Aa je oBa ofipef6a MO3UTUBHA
u 1a he goBectu o ybp3amwa mapHu4Hor nocrynka. Mehyrum, rpeba nmmarn
y BUZLY U IbeHy HeraTUBHY cTpaHy. Haume, ofyrosnademe IOCTYNKa MOTY
IpOYy3pOKOBATH U caMe cTpaHKe. To 61 3HauMIIO Aa 3mM0ynoTpeda MpomecHnx
opramhema off CTpaHe CTpaHaKa y BUAY OYTOB/Iadyerha IOCTYIIKA MOXKe BO-
IUTY SUCLUIIIMHCKO] OfroBOpHOCTH cypuje. HapaBHo, cynuja Moxe crpe-
YUTY TAKBY 37I0yNOTpeby NpOIeCHMX OBNallherma KaKmbaBambeM CTPaHKe
HOBYaHOM KasHOM.”> CyJ je 4ak gyxiaH fa CIpedy CBaKy MOKYIIaj HEOCHO-
BAHOT Ofiflaraba POYMINTA M CAaHKI[VMOHMUIIE CBAKY IIOBpPEeNY MM 3/I0YIOTpe-
0y IIpolLleCHUX IpaBa }M HapyllaBame IpoliecHe aucuuivimae.” Mebytum,
OJIyTOBJIauerbe MO)Ke HACTaTH ¥ yC/el 00jeKTMBHMUX OKOTHOCTM, a AMUCLM-
IUIMHCKA OATOBOPHOCT CyAuje O MIAK MOIJIA IOCTOjaTV CaMUM TUM IITO
BpeMEeHCKM OKBUP HUje ucnomrosaH. C gpyre cTpaHe, 3aKOHOM O CyAujama
je Beh mpepsubeno ma he cymmja 6UTM CaHKIMOHMCAH y C/Iy4ajy HeCTpyd-
HOT I HEeOATOBOPHOT IOCTYIama, Tj. HECTPYYHO BplIeme (QyHKIuje ce
npensuba kao pasjor 3a paspelieme Cyauje.

[IpenubameM f1a je HeNOCTymame y BPeMEHCKOM OKBUPY OCHO8 3a
HOKpeTame AVCLMIUIMHCKOL IIOCTYIIKA Ce, IOpel IO3UTUMBHUX edeKara,
CTBapa M IIOJJIOTa 32 CeNeKTUBHO NocTyname. C 0631poM Ha TO Jia ce paju o
0CHO8Y 3a IOKpeTame AUCUMUIUIMHCKOT IIOCTYIIKA, TO He 3Hauu Aa he oH 6utn
IIOKPEHYT IIPOTUB CBAKOT CyAMje, KOji HMje IMOCTYIMO IIPEMa BPEMEHCKOM
OKBUPY. »AKO ce [...] cBe cyamje foBofe y cuTyanujy ga Oyay HeycIellHe,
Tajla ce CeNIeKTVBHMM II03MBalbeM Ha OKOJTHOCT fia y oApeheHOM HOCTYIIKy
HIfje MOIITOBAaH BPEMEHCKM OKBMP 3a CIIpoBoDherme IOCTynKa Wiy fa HUCY

55  3IIII, uim. 10 cT. 3.

56 HosuanoM ka3HoM of 10.000 mo 150.000 gunapa kasHuhe ce ¢pu3nM4KO yuIe, OZHOCHO
kazHoM of 30.000 mo 1.000.000 ayHapa mpaBHO JIMIie, KOje CBOja MpolecHa opnanthermwa
KOPMCTY IIPOTUBHO 1IM/bY, 360T KOjUX Cy IponucaHa, Buj. wi. 186 3I1I1.

57  3IIII, 41 309 cr. 4.

58 3akoH o cyaujama, 4/I. 62.
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HOIITOBAaHY 3aKOHOM ofpeheHn pokoBu, cTBapa MOryhHOCT Jja/ber IpUTHCKa
Ha cyauje, Kopuctehn To Kao OCHOB 32 BBUXOBY AVCHUIUIMHCKY OATOBOPHOCT

U eBEeHTYaJTHO paspelneme. >’

V BpeMeHCKM OKBUP vs. IPaBO Ha MpaBUYIHO cyheme

BpeMeHCcKM OKBUp je yBefileH y Uby yOp3ama HOCTYIKa, moBehama
euKacHOCTM U OCTBapyBama IpaBa CTPaHKe Ha Cyherbe y pa3yMHOM POKY.
MebyTtum, 6p3nHa He Tpeba fja IpeBIaja Hafi KBAIUTETOM OfTyunBama. Cyn
He 611 Tpebasio a 3aHeMapy KBaJIUTET IIPaBHe 3alITHUTE f1a OU 10 CBaKy IieHY
ucromrosao oppehern Bpemercky oksup. Vimajyhu y BUfy AUCHUIIIMHCKY
OZITOBOPHOCT 3a HEIIOLITOBalhe BPEMEHCKOT OKBMPA, MOXKe Ce OUeKMBATH Aa
he cynuje mpegHOCT HaTM CTPUKTHOM IIOIITOBARY BPEMEHCKOT OKBIMPA, a He
Haveny yTephusarma uctune.*

ako cybemwe y pasyMHOM poKy Tpeba fia Oyzme 1wb, He Tpeba 3aHe-
MapuTU IIPaBO Ha MPAaBUYHO Cyheme, Tj. MpaBO CBakora Aa CyJ IPaBUYHO
omtyun o merosum mpasuma.’’ ¥ xourexcry EKJBII To 3Haun ma ,uman 6.
3axTeBa Jja Ce CY[CKM IOCTYII! CIIPOBOJie eKCIIeAUTUBHO; OH Takole Hara-
1IaBa OMIITe HAYeNo MpaBUIHOT ciposobema mpaszie’®? [lakre, moTpe6HO je
na cyn Habhe paBHOTEXy nsMeby edukacHOCTH, Tj. Hadera eKOHOMIYIHOCTH 1
Hauesla MaTepMjaHe MCTUHE, KaKo 61 ce TMMe OCTBAapu/IO M MpaBO Ha IIpa-
BIYHO cybeme U mpaBo Ha cyheme y pasyMHOM POKY, KOje IPeCTaB/ba €0
IpaBa Ha PaBUYHO Cyheme.

VI ¥mecro 3aK/pyuKka

Y numpy ybpsama MapHMYHOT MOCTYIIKA, BpileHe Cy OpojHe M3MeHe
IApHMYHE DerylaTuBe, Koje cy cama cagpkane y 3IIIT us 2011. Ileo mo-
CTyIIaK M3MeHa je BpIIeH IpeHOIleheM MHCTUTYTa TpahaHckor mporecHor
npaBa aHITIOCAKCOHCKMX 3eMajba (MaKo Halle IapHMYHO IIPOIIECHO MpPaBo

59  P. Keua, Has. geno, cTp. 119.

60 Mako 3IIII n3 2011. u3pu4InTO He CIIOMUIbe 06aBe3y Cyma fa UCTUMHUTO YTBPAM CIIOP-
He YMIbeHNIe Off KOjUX 3aBMCU OCHOBAHOCT 3aXTeBa, Hadelo yIBphuBama UCTUHE je 1
fla/be IPUCYTHO. 3aKOHUTOCT IPECy/ie U [ja/be 3aBUCU Off TOTa fla /I je CYJ IPABU/IHO U
MOTIYHO YTBPAMO YNEEHNYHO CTambe, Ha KOjeM 3acHWBa CBOjy oanyKy. Cyq je mykaH fa
CBECTPAHO PacIpaBy CIOP, YK/by4dyjyhu mocTaB/bame MUTama, Koja Tpeba Ja HolpuHe-
Cy NpaBMTHOM YTBPhHMBamy UMIbEHNIIA, Off KOjUX 3aBVCH OJTyKa O TY)XOEHOM 3aXTeBY,
Bup. P. Keua, Ipahanrcko apoyecto dpaso (ipupyunux 3a ionaiare upasocygHoi uciu-
ina), beorpag, 2013, ctp. 149-151.

61 EKIJBII, un. 6 ct. 1; YcraB PC, un. 32 cT. 1.

62 Stihmannb vs. Germany (1996), HaB. mpema: B. Ilerposuh IlIkepo, Has. unanax, ctp. 3.
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IOYMBa HA HEMayKOM MOJeNy), I1a je ¥ MHCTUTYT BPEMEHCKOT OKBMpa IIpe-
y3eT u3 aHrmocakconckor mpasa.®’ [Ipo6rem je y ToMe WTO Cy MHCTUTYTH
TIpey3eTy HEKPUTHYKM U HETOCTeaHo,* saHeMapyjyhu mUXOBO CHCTEMCKO
MeCTO y M3BOPHOM IPaBHOM CHUCTeMy 1 [pyradiuje [ejcTBO y IPaBHOM CH-
cremy Cp6uje.®”> Onpebenn uncTUTYT MOXe 6UTH eduKacaH y jefHOM MpaB-
HOM CHCTeMY, a HeepuKacaH y fpyrom. [Ipunmkom foHolIewa 3akoHa Tpebda
YTBPAUTY ia /11 OH oAroBapa oppehenom npasHoM cucremy. [Toce6Ho Tpeba
VIMaTy y BUAY (aKTMUKO CTame y CPIICKOM IpaBocyDy, jep ce mocraB/beHn
mbeBM Hehe mocTihy MCK/byYMBO MPOMEHOM 3aKOHa.

[Tutame je fa 11 BpeMEHCKM OKBMP MOXKe fia ;oOuje IyHM CMIUCAO, C
0631poM Ha MOryhHOCTHM Halller IIPaBOCYHOT CUCTeMa: CYACKY KalaliuTeTn
(6poj cynuja, mpeontepeheHocT mpeaMeTnMa, Kao 1 HejejHaKa onrepehenoct
CyAmja), KBaJUTeT CYACTBA M aJBOKaType, WM3BpIIeHa peopraHmsaluja
cyackor cucrema. CaMuM TMM LITO Cy 3aKOHOM O CyAMjaMa MHAUPEKTHO
oxipeheHN poKOBM 3a OKOHYab€ IPBOCTEIEHOT 1 IIOCTYIIKA [0 TIPaBHYM Jie-
KOBJMa, 06e36eheH je ocHOBHU mpenycoB 3a epukacHo cybemwe. [TorpebHO
je BOC/IefHO CIPOBOAUTU 3aKOH, alu MCTOBPeMeHO Tpeba obesbenmty mo-
TpebHe MexaHM3Me [ja OU merose ofpende O1sIe AeIOTBOPHE.

Masa MISKOVIC, M.A.

LITIGATION TIMEFRAME ACCORDING TO THE
LAW ON CIVIL PROCEDURE 2011

Summary

To achieve the efficiency of the legal protection in litigation, there are
quite frequent legislature changes of the civil procedure. In order to accelerate
litigation and exercise the right on a trial within reasonable time, litigation
timeframe was introduced in the Law on Civil Procedure 2011. Apart from
the rules of that law, in this paper the author provides critical preview con-
cerning the litigation timeframe, including pros and cons of its introduction.
Furthermore, the author analyzes the problems, which could present an ob-
stacle for the efficiency of the provision about litigation timeframe. Only with

63 DBpanka Ba6osuh, ,IIpaBo Ha cyhemwe y pasyMHOM pOKy ¥ HapHUYHM HOCTyaK , ITpaso
u ipuspega, 6p. 7-9/2013, cTp. 460-461.

64 A.Jakummh, nas. geno, ctp. 175.

65 b. babosuh, Has. unanax, cTp. 458.
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creating prerequisites for the successful functioning of the courts, the efficiency
of the legal protection and the right on a trial within reasonable time could
be achieved.

Key words: efficiency of the litigation, right on a trial within reasonable
time, litigation timeframe, disciplinary responsibility of the
judges.
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YIK

Hamup INNTE
M3BpIINTEb 32 mofpydja Bumer u IIpuspennor cyma y Cy6oTmmm

KOJIETE I'TEMBAJEBU

Nihil sub sole novum.!

Pesnme

Kaga je y panum upeiiognesnum uacosuma 31. maja 2012. iogume y
IHanawmu upasge y Beoipagy, wipugecettigeseili guilioMupanux pasHuxa ca
HonoxceHuUM UCUUTHOM 3a U3spuluiiierna tipeg agauiroum MUHUCHIPOM Upas-
ge uslosopuno 3axneiiey us unana 317 3akona o usepuiery u obesbehervy,
jegHo og ouwiliux yeeperba y gpywiniey je 6uno ga ce pagu o upeom cayuajy
UMeH08aA , UPUBATHHUX  U3BPUIUTTLE/LA Y HAUO] TUPABHO] UCTHOPUJU.

Mehyium, mano je iio3naitia yurweHnuya ga cy y ipagosuma ioiyiti Ho-
6oi Caga, Ilanuesa, 3perwanuna, Combopa, Kukunge, Anubynapa, Bpuua,
u yoilwitie y peiuoHy xoju je y iipeoj 3ajegruuxoj gpxcasu Jyxcrnux Crnosena
6uo Ho3Haili Kao ,60j60hancko HpasHo Hogpyuje’, y tepuogy 0g HeKomu-
Ko geuenuja (iaunuje ceée go 3aspuwiettixa [pyiol ceeilickoi paitia) udspuixe
pagmwe y tiocihyiyuma u3spuietrva tipeg tiagairoum upsociietieHuUmM cygosuma
(cygbenu citionosu — KacHuje okpy#Hu cygosu — u wuma ipuiagajyhu cpecku
cygosu) cilposoguau HApoOUUiliy HojeguHUl HO3HATIU KAO ,KPATbeBCKU CYGCKU
u3spuiUitiennu".

Os6o0 je xpattiax 3aiiuc o wuma.

Kmyune peuu: xpamescku cygcxu uzepuuitienu, Gerichtsvollzieher, Huissier
de justice, Kpamwesuna CXC.

1 Hema nuwiitia Hoso tiog cynyem, Ceeto nucmo Crapora sasjeTa, Kura [Iponosjegaukosa,
Lo.
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I JenuncTBeHa Ap>KaBa ,HejeqHCTBeHNX ' Jy>kHux CroBeHa

YnurameM yHaIpel HpUIIPeM/beHOr Ofrosopa kpapa Ilerpa I Ha,
takobe, nmrantany Agpecy Haponnor Bujeha Cnosenama, Xpsara n Cp6a,
maHa 1. erjem6pa 1918. ropune y Beorpany crBopeHo je KpamesctBo Cpba
Xpsata n CioBeHalla, gp>xaBa Koja je TokoM Beher mema XX Beka 6mia 1mo-
3HaTa I0J, MIMEHOM Jyrocnasuja.

Bes nmoTpebe fa OAroBOpMMO Ha MUTambE A JIU Ce PAIIIO O BEPCajcKoj
TaMHUIM Hapofia Off Kojux je Omiaa cacTaB/beHa WM, IAK, O HIXOBOM
OVBWIN3ALUjCKOM MaKCUMYMY, OBOM NPUIMKOM JOBOJBHO jé KOHCTAaTOBAaTH
Zia je jyroC/IOBEHCKa p>KaBa y CBOjUM IOYETHUM OOIMIIMMA, 3 PA3TNKY OF
eHOT GPVMOHCKOT TIEPUOJIa, TIPEICTaB/bajla TIOIeTHN MOKYIIa]j /Ia Ce, aKO Ce
MOCTY>XMMO TaJallibUM TEPMIHIMA, Taj TPOMMEHY, TPOIITIEMEHY, TPOjefUHNI
»CPIICKOXPBAaTCKOC/IOBEHAYKN “ HAPOJI, YIPKOC 3Ha4ajHNM MebhycoOHuM pas-
nmmkaMa (koje he mpoce4HOM YMTaOIy IITKBA OBOTA TUIA OUTH U BUIIE HETO
NIO3HAaTe) YOKBUPHU Y jeAUHCTBEHN AP>KaBHO-IIPaBHM IIPOCTOP.

Beh Ha camoM mo4eTky Miafie ApykaBe OMIO je OUMITIENHO Jja Ce TaKaB
MOAYXBAT He MOXKe CIIPOBECTH Y KPATKOM POKY, I1a je TepUTOPHjaTHO, UCTU-
Ha, jenMHCTBeHa Kpa/peBuHa MHMIMjaTHO OMJIa TTOfe/beHa Ha LIeCT MpYINY-
HO VIIAaHYEHUX NPABHUX IIOAPYYja, PasBPCTaHMX Y CKIAAy ca MPOMUCUMA
Koju OM ce Ha JaTOM IOAPYYjy NPUMeHBNBAIN Ipe 3aBpiieTka IIpBor cBet-
CKOT paTa.3

Ha oBoM MecTy Mopa ce IOMeHYTH [ia je jellaH Off CMMCIEHMjUX KOpaKa
y IpaBIly yjefiHadaBama TOT IPYJINYHO IIAPeHOT IPaBHOT MO3aMKa, CBAKaKo,
npepncTaB/bao U BupgosnanckuM ycraBom npensuben jennHctBenn Kacamuo-
HII CyJi 3a IIOApYyYje Liesle Ap>KaBe, Ynje je cepuiITe Tpebano 6utn y 3arpeoy,
a KOMe ce, OYMITIEFHO, XTeJIO IaTH Y 3aJjaTaK /a, KOJIMKO je To Moryhe, cBojuM
Ofl;TyKaMa IIpeMOCTH IIpaBHe pasnuke Miaajie Kpampesnne.

Jla 1 Hajb6orbeM cifiasy 1 HEKOT WIaHA HMINTA He MOXKe HAy[UTU BUIe
oJ] citiaéa 2 KOju My CIIeii, je TBpAtba KOjy y HalllM IIpaBHUM KPyTOBMMa,

2 Heko 6u MOX/ja Ka3a0: HAMBHM IIOKYII4].

3 IIpaBHa noppydja Kpamesune CXC cy 6mia: 1) cpbujaHCKO IIpaBHO HOApYYje, Ha KOMe
ce mpuMemyBao npaso pannje Kpamesune Cpbuje; 2) pHOTOPCKO IMpaBHO TOApPYYje,
Ha KOMe ce TIpuMemuBao npaso panuje Kpamesune Lipue Tope; 3) BojsohaHcko mpas-
HO IOZIpydje, Ha KOMe Cy ce mpuMemuBanyu nponucyu Kpamesrune Mabapcke (Yrapcke),
moHetu fo 1. HoBemOpa 1918. ropuHe; 4) XpBaTCKO-CTaBOHCKO NPaBHO IOfpydje, Ha
KOMe ce IPMMEHMBAIO HEHOBEMNPAHO ayCTPUjCKO MpaBoO U ofnyke XpsaTckor Cabo-
pa - y oxBupy KpameBnre Mabapcke (Yrapcke) je menoBaia 3aKOHOGABHO PeIaTUBHO
aytroHoMHa KpameBuna XpBaTcka 1 CrmaBoHMja, HacTajla HA OCHOBY XPBaTCKO-yTapcKe
Harofbe u3 1868. ronmHe; 5) HaJIMaTMHCKO-CIOBEHAYKO IIPABHO IIOApYyYje, Ha KOMe ce
[IPUMEBYBATIO HOBEIMPAHO AYCTPUjCKO NPaBO; U 6) OOCAHCKO-XepLeroBavyko IPaBHO
HOAIpyYje Ha KOMe je BaXXIIO JIe/IOM ayCTPUjCKO MPaBo, a y chepu MOPOJUYHOT M Ha-
CNe[IHOT IpaBa, 3a MycnuMaHe ce MpUMERMBAIO MIEPUjaTCKO MPaBO.
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nonyrt akcuoma Mebhy Mmaremarnyapuma, He Tpeba moce6HO gokasuBaTi. Tako
je TOM HaIllOM HapOYMTOM HOPMATMBHOM TeXHMKOM (Kojy hemo 3a moTpebe
OBOT IITVBA Ha3BaTH: aKTOM IpefBubeHa cMmuanuia 3a obecMuIIbaBambe
VICTOT TOT aKTa), CBera HeKO/IMKO YWIAHOBA HAKOH IITO je YCTAaHOBMO IIOMEHY-
T jepuHCcTBeHM Kacamuonu cyp, uctu YcraB npefBupieo Kaxo ,Kacaunonn
Cyn y Beorpany, Cro Cegmopniie y 3arpe6y, Bpxosuu Cyn y CapajeBy, Bemn-
ku Cyp y ogropunu n Openemwe Kacarmonor Cyzna y HoBom Capny, paguhe
1o HoBor ypebema jeguor Kacaunonor Cypa 3a 1jey 3eM/by 110 fOCaJallbeM
u cmatpahe ce kao openemwa Kacaunonor Cyna®“

Huje nmotpe6HO moceOHO HarjamraBaTy fa 4O IOYeTKAa paja jefuH-
crBeHor KacamnuoHor cyzma 3a moppydje mene KpabeBuHe HuKaja Huje Jj0-
1II7I0.

Kako je Beh momeHyT0, Ha IpaBHUM IOAPYYjMa IIpBe JyrocaaBuje cy
Ce NMpUMeHNMBAIM 3aTedeHM HPOINCH, Te HUje 6MO pefak CIydaj fa ce uc-
TOBeTHU IPaBHM MHCTUTYTM He CaMO Apyraumje peryauury, Beh m cacsum
Ipyraunje feMHNUITY Ha PAcTOjamby Off CBeTa HeKOMKO JieCeTNHA KMITOMeTa-
pa. OBakBO CTame ce CBAKaKO OJHOCKIO U Ha TpahaHCKO MpOIeCHO PaBo, a
CacMUM TMM U Ha IOCTYTIAK U3BPIIEHA Ka0 HEroB HEONBOjUBU JIE0.

OcuMm 1TO je /10 [IOHOLIEHA jeNMCTBEHOI 3AKOHA O U3BpUiersy U
o06e3behervy 3 1930. roauHe, 4nja je MpUMeHa, Matbe-BIuIIe, OTIIOYena 1938.
TOfiVHe, IOCTYIIAK M3BPILIeka Y CBAKOM Off IIPaBHMX ITOApPYYja 6uo ypehen pas-
TMYUTYM 3aKOHUMA, I CAMV OPTaHM KOjJMa je OV/I0 OBepeHo CIpoBoheme
KOHKPeTHMX M3BPIIHMX pajmu Cy Omim cacBUM Apyraumju. Tako cy Ha
nozpyyjy pannjux Kpamesuna Cp6uje u Llpue Tope usBpiine pajme cripo-
BOJWJIE ,,IO/IMIVjCKe B/IACTH , Ha MIOAPYYjMa 07| jakuM yTuiajeM beuya je To
0110 HApOYNTH HAMEIITEHUK Cy/Ia, IO3HAT Ka0 CYACKM U3BPIINTE/b, OGHOCHO
Gerichtsvollzieher, nox cy, kako je To Beh moMeHyTo, Ha T3B. BOjBOhaHCKOM
IPaBHOM IIOAPYYjy, U3BpILIEHE CIPOBOAVIIN HOCEOHM ,KPa/beBCKM CYHCKU
U3BPILINTE/BU , YBEleHN y yrapcku feo [IBojHe MoHapxuje 1871. roause, 3a-
KOHCKMM 4IaHKoM 6poj LI.

II 3axoncku wranak LI n3 1871. romuHe

OHO 1ITO OBOI HAPOUUTOT ,yTapCKOT M3BPILINTE/bA“ M3Baja O CBUX
ocTanux HabpojaHMX M3BPIIHNUX OPraHa je YMbeHMIIA [a OH HMje 610 HM Ha-
MeIITeHMK Cy/ia, HUTY HeKu 1ocebaH ap>xaBHM cny>x6eHnk. Haume, yrapckn
3aKOHOJaBall je KpajeM fieleMbpa Te 1871. rofuHe, cBera 4eTHpY FOAVHE Ha-
koH Mahapcke Harog6e ca Xa636yp3numa, OITy4no Aa Ha OBe IIPOCTOPe yBefe
IO Taja CaCBMM HEIIO3HATOT M3BPIINTE/ba, CKPOjeHOT II0 Y30py Ha (paHIly-
ckor huissier de justice.
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14. jyna 1813. roguHe, HeNyHMX TOAMHY JlaHA IIpe HETO WITO je 610
npuMopaH fa abpunypa, Hamomeon HoOHOCK CBOj LApCKU JleKpeT KOjuM je
IIOCTaBUO TeMe/be MOJEpHe CTy)0e caMOCTa/THNUX U3BpIINTe/ba.” HaBeneHnm
IeKpeToM OBaj ,umieparop ofi Kopsnke® je mpomnmcao ycnoBe ¥MMeHOBamba
IPBUX CAMOCTA/THUX M3BPUINTEbA, ONPEANO KaTaoT HUXOBMX OoBnanthema,
YTBPAMO IpaBMIa Koja ce TUYY HBUXOBOI MeCTa NpeOMBaIMINTA M Paja, ajln
M CAacTaBUO CIMCAK MOPAJTHMX 3aXTeBa KOjUX Cy ce Hallle IIpBe KOJeTe MO-
pane mpupapkaBaty. VICTUM [IeKpeTOM Cy yCIIOCTaB/beHe ¥ IOoceOHe JVICIN-
IVTMHCKE KOMICHje KOje Cy MMaJle 3a 3a/laTak Jja BpIle HaJ30p HaJl IbXOBUM
pasioMm.

Huje 1ako ogroBopuTy Ha MUTame KOji je 6110 MOTUB yrapcKOT 3aKO-
HOJaBIIa Ia ce OTPTHe Off JOTaJalllbe IpaKce I0BepaBamba ClIpoBoherma KOH-
KPETHMX V3BPIIHNX Pafibyl CAMUM CYJOBMMa YBohemeM y CBOj IIpaBHM IIPO-
crop ¢paHIycKor huissier-a, MehyTuM, aga y oun 4nmeHNIA Ja je y IPBUM
rogMHamMa HakoH Mabhapckor ,,paBHOT ocamocTabema’ of bedya 1867. romm-
He, Iap/iaMaHeT y bynummeritu u Heke Apyre, MHOTO 3Ha4ajHUje Ip>KaBHE
cmyx6e 00/MIMKOBAO y CKIafly ca TajallmeM (QpaHIyCKMM pelemyuma. Tako
je ucte Te 1871. roguHe, 3akoHCKMM WwiaHKoM 6poj XXXIII, HoBo mahapcko
TY>KIIAIITBO YCTPOjeHO y CKIany ca dpaHuyckum ministére public, dnja
je OCHOBHa KapaKTepUCTUKa IIOCTOjambe T3B. ,TY)XXMOIIAa KPyHe" Koju Huje
610 caMOCTa/HM IIPAaBOCYIHU OpraH Beh [eo M3BpIIHe BIACTH, AMPEKTHO
noppehen MuHMCTpY HpaBze.

Ha camom modveTky 3akoHckor wraHka LI us 1871. rogune, Beh y me-
rosoM $1 je mpommcaHo jia ce ,, Y3 CBaKyu IPBOCTENEeHN CyAOeHM CTO U cpe-
CKM CYJ MOTY aHT@XOBaTM CY[ACKYU M3BPLINTEBM y HOTpeOHOM Opojy, Koje
VIMeHYje MUHMICTap IpaBje”.

HapemenuM 3aKOHCKMM YIAaHKOM Cy KaO YCIOBM 3a MMEHOBAH€
U3BpILINTe/bA IPOIMCAHM: [P)KAaB/bAHCTBO, HaIlylkeHe 24 TofuHe >XUBO-
Ta M MOJMOXEH IocebaH MCIUT 3a M3BpUIMTe/ba. VcnuT 3a msBpnTe/Ba Ce
CacT0jao M3 YCMEHOT U MMCMEHOT JIe/Ia, a TI0/Iarao ce mpef KOMMUCHjoM Koja ce
cacrojama ofi Tpoje (ajieKBaTHHMje 6u O6MIO: TpOjuIle) CyAuja IPBOCTENIEHOT
Cyha Koj KOT je KaHAMAAT XTeo OMTU aHraxxoBaH. [Io yCIIeIHO IOI0)KeHOM
UCINUTY, U3BPUINTEBA je MMEHOBAO MMHICTAP IpaBje, KOju je y poky of 30
JaHa MOPAo [a IOJIOXKN 3aKJIETBY MpeJ, CTApEIIHOM CBOT CY/a, Ha KOjI Ha-
YJH je CTYIIao Ha JY>KHOCT.

VsBpimmTe/b je CBaKy CIIpOBEfieHY M3BPIIHY paliby Oelexmo y cBOj
10ceOHO OBEpPeHM YNUCHMK, a CBOja je MMCMeHa OBepaBao CBOjUM IIOTIIN-
coM 1 nevyaToM. [leyaT Kpa/beBCKOT Cy/ICKOT M3BpILINTE/bA je 610 OKPYI/IN, ca
rp6om KpaspeBuHe y cpeuHi, a Ha 0007y KPY>KHMUIIE je 06110 UCIIVICAH TeKCT:

4 Décret impérial Ne 9,346. Pourtant Réglement sur I'Organisation et le service des Huissiers,
du 14 juin 1813 - mpeyseto u3 Jacques Isnard, et. al, Hostiarii, Paris, 2002, ctp. 18.
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»CYOCKI I/ISBpH.II/ITe}'I)“, 3aTUM VIME U IIpE3VME U3BPULINTEbA, KAO I O3HAYCHE
CyZa 3a KOjU je MIMEHOBaH.

3aKOH je U3BpLINTE/bMMA OfPEMO Ba OCHOBHA 3a/JaTKa: ypyderbe Mic-
MeHa 11 cipoBobheme n3BpUIHMX pafmy. HapounTo je MHTepecaHTHO Ja 3aKOH
u3 1871. roguHe Bp/io mpenyusHo yTBphyje 1 M3HOCe MIPUHALNIEKHOCTHU KOje
3a IojeliyHe M3BPIIHE pajibe IPUIAJAjy M3BPIINTe/bMMA YBo#ehn, Takohe, n
noce6Hy 06aBesy yIiaTe IpefyjMa y TPEHYTKY HBJXOBOT aHTaKOBamba.

Hapzop Haj pagoM KpabeBCKUX CYACKMX M3BpLINTE/ba je Ouo moBe-
PEH CTapelIHM Cy/ia KOJ KOTa je U3BPLINTe/b 00 aHTa>KOBaH, JJOK Ce OATo-
BOPHOCT 3a IBJXOB paji YITBphUBama CXOHOM IPUMEHOM 3aKOHA KOjUM ce
ypebyje ogroBopHocT cynuja.

Ca 3BameM U3BpLINTE/bA OUIIO je HeCII0j1BO 06aB/bambe IOCI0Ba KOju 61
ra CIIpevyaBajIy Jja CBOja 3a/ly>kKera U3BpIIaBa CaBeCHO U IMpaBMIHO. Takobe,
U3BPIINTE/b HUje MOTA0 IIOCTYIIATy Y IIPEAMETY y KOMe 01 CTpaHa y IOCTyII-
Ky OM/IM OH, Bberopa Cynpyra, Bepennua, mruhenuk (mruhennuna), craparerns
VI Ma Koja 0co6a Koja My je CPOJHUK y IIPaBoj IMHUjU, Y HOOOYHO] IMHUjU
IO APYTOT CTelleHa, OJHOCHO CPOJHMK IO Ta30MHM 10 IIPBOT CTEIeHa.

Y cnyvajeBuMa fia Cy[CKM M3BPLINTEL HOJHECE OCTABKY, yMpe, UK
Oyne paspelneH JTyKHOCTH, OFHOCHO TIpeceu ce Uan Oype IpeMeIuTeH, CTa-
pelrHa CyAa Kofj Kora je 610 aHTa)KoBaH je 610 MyXXaH [ja M3BPIINTE/hEB
Tmeyar, yIMCHUK ¥ CBa 3BaHMYHA MICMeHa 6e3 ofjlarama Ipeysme, Kao 1 Ja
IOJIaTaK O CaMOM IIpey3UMakby ¥ BpeMeHY Y KOMe je OHO M3BpIIEHO, 3a0e-
JI&XM TIOJ, TIOCTIENIHYM AeTIOBOAHUM 6pojeM y M3BPIINTELEBOM YIVICHUKY, Te
Jia Taj CBOj YINC MOTIINIIE.

Ha camoM kpajy 3akoHa OMJIO je IPOIMCAHO Jja cé CBAaKO CIIpeyaBarbe
CYACKOT M3BpLINTE/bA y CIPOBOhemy CIyXOeHNX pafiby ,pednMa Wi je-
nmmMa’, y Caydajy fia JaTy HOCTYIIM HUCY TPeNCTaB/baiu JOBO/baH OCHOB 32
IIOKpeTarbe PESOBHOT KPMBIUYHOT IIOCTYIIKA, CMaTpajy IpeKpIlajeM, 3a Koju
ce Morna n3pehu kasHa 3aTBopa JI0 TPM Mecelja VI HOBYaHa KasHa 7o 300
dopuntn.’

3anpse M3MeHe U JOIIyHe HaBe[JeHOT 3aKOHA O CY[ICKIM 3B PLINTE/bIMA
je Tpebanmo 4yekaTy CBera YeTUPY TOAVHE, Te je TaKO 3aKOHCKMM YIaHKOM
IX n3 1875. rogune oppeheHo 3HauajHO MoOoUITpee OfpendM Koje ce Ty
Moryher 6poja n3BpIINTEBA KOjU Ce KOJ MOjeVHOT Cy[ja MOTY aHT'a>KOBAaTH,
Ha/J;30pa Hajl paioM U3BPLINTE/bA, KA0 ¥ Ofpendy Koje ce TUIy HadMHa 00-
padyHa IPMHANIEXHOCTH 33 IbUXOB paf.

5 He cme ce cmeTHYTM ¢ yMa fa ce pajgu o mpomnucy foHeToM 1871. ropuHe, ma CXOZHO
ToMe 13HOC off 300 GOPMHTU HUKAKO He Tpeba CMaTpaTu 3a OHO BpeMe Oe3HaYajHMM.
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IIT KpapeBcku cyacku nsspmurenu Ilpse Jyrocrasuje

Kao 1 11e71oKyIHO CycKO-aJMMHICTPATUBHO YCTPOjCTBO BOjBOhaHCKOT
IIPaBHOT TIOZIPYYja, KOje je, Ca M3y3eTKOM HEKONUIHE KO3SMETUYKIX MI3MEHA,
y HOTIIYHOCTM IpeC/IMKaHO U3 mpaBHOr noperka KpameBune Mabapcke on
npe 1. HoBeM6Opa 1918. ropuHe, TaKO CY ¥ KPa/beBCKU CYCKY U3BPLINTE/BM,
Ka0 CaMOCTa/IHM OPTaHuU 3afly>KeH! 3a CrpoBoberme IOjeVHMX M3BPUIHMX
panmu, mpeMa MahapckMm 3aKOHMMa JOHETMM 3a BpeMe AyCTpO-yTrapcke,
HACTaBU/IU CBOje JleJIOBatbe Yy IIPBOj 3ajeHNIKOj ApKaBu JyxKHux CrnoBeHa.

Opranmusanuja paga Kpa/beBCKUX CYACKMX U3BPIIUTEDA j€, KaKO je TO
U 32 OYEKUBATH, y MOTIIYHOCTU MPATUIA CUTYalNjy y KOjOj c€ CBaKM Of 3a-
TEYEeHNUX CYZI0Ba T3B. BOjBODaHCKOr IpaBHOT MOAPYYja HAIIA0, 3aXBa/byjyhn
IIpe CBera Ip>Kamy CyAyja TUX CyfioBa. Tako, IpeficeTHNK AIeNallOHOT Cya
y Hosom Capy, mana 11.9.1920. roguHe nocraB/ba MUHUCTApCTBY IIpaBfe,
omepemwy 3a banar, bauky u bapamwy, y3 gomuc 6p. Ilpenc. I. A. 43. 1920,
CIIMCaK CYACKMX M3BPIINTE/bA AaHTKOBAHUX KOJ] CPECKMX CyHOBa Ca CBOT
nozpyyja. Cera fieceTak jlaHa joljHuje, Beh 22. centeMbpa ucTe roanHe, Kao
OJTrOBOP Ha HaBe[I€HO MICMEHO, Ha4eTHUK MMHICTapCTBa MpaBfie 10CTaB/ba
HpeficefHNKy AreanoHor cyfa gonuc 6p. 34782 y KoMe Tpaxkul Off mera
Ia HAJIOXM CTapellVHM cpecKor cypa y Tureny ,[la paspemn Ay>XKHOCTU
usBpummona Veana Hemnha odpunnmana mcror cyma, Te fja oBepy BpIIeHe
IY>KHOCTH M3BPLIMOLA TAKBOM YMHOBHUKY, KOj) MMa MCIUT 32 U3BPLIMOLA
WIN TIaK 32 TPYHTOBHMYAPA, KOju OV OBY JY>KHOCT, BaH 3BaHMYHNX YacoBa
Bpuo‘®

W3 naBemeHOr ce MOXe 3aK/bYUUTH [la je M TOpe] OYUITEeNHMX
IOKYIII3ja CTapellHa HeKMX CPeCKNX CY[I0Ba JIa IIOCTI0BE M3BpIleha [oBepe
HOjeIMHIIIMA KOjU HUCY UCITYIbaBalu 3aKOHCKe TIPeflyc/IoBe 3a MIMEHOBalbeE,
PajioM HaIOKHMX OpraHa MUHMCTapCTBa IpaBfie TaKBU IOKYIIAju Oumm
oHeMoryhennu, Te ma ce MMHUCTapCTBO IpaBje, OYMUITIEAHO, Oap Kajga Cy
KPa/beBCKM CY[ICKM M3BPLINTE/BY Y MUTAlY, KOMMKO je To Moryhe mpuppxa-
Ba/m mpeyseTnx Mahapckux sakoHa.’

JemaH op CTaTHMX IpaTWIAlid U3BPIINTE/bA je U ,TIPUPORHU " APYIIT-
BEHM OTK/IOH IIpeMa BbJMa, HajBepoBaTHIje 3aCHOBaH Ha HEIPMjaTHOCTUMA

6 Apxus Jyrocnasuje - ®ong 63 - M Ilpaspe KJ - ommre opepemse — @aciukiaa 79/1920
(o3HaKa Ha TOKYMeHTY: 79-97-20).

7 Kao nHTEpecanTaH nmpuMep 0 Mpup>KaBaky BIACTY HOBE Ap)KaBe MPONNCUMA JJOHETUM
mpe 1. HoBeMOpa 1918. rofuHe, MOXKe IIOCTYXUTY ¥ TIOJATaK Aa je 3. Maja 1924. ropu-
He Hukona Iamwh, y mokyurajy fa cipedn mweHO fa/be npubmmkaBame JIeMOKPATCKOj
cTpaHuy, 3abpanno pan Mabapcke crpaHKe, Ha OCHOBY Ypegbe yrapckor MuHucrap-
CTBa YHYTpALIBUX NOCIoBa U3 1875. rofyHe 1 jefHe TajHe ypende u3 1894. ropme.
IaBupnosuhesa Braja je centembpa ucTe rofyHe, y3 BeMUKYU IyOMUIUTET, YKMHY/IA Ha-
BeJleHY OIIyKY O 3a0paHi.
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KOja IJXOBa 3ajy)kema Hoce ca coboM. Kpa/beBCcKM CyACKYM M3BPIIUTEBU
BojBOhaHCKOr mpaBHOT MOZpYYja, Y BpeMe IIpBe Jyrocnasuje, cy mopep oBe
»IIOfIpasyMeBaHe HeTPIE/bMBOCTI  CTAHOBHUILITBA IIpeMa BbIIMA, HAKa/IOCT,
MOpa/ny fia padyHajy ¥ Ha HeKe JofaTHe HelpUjaTHOCTY, KapaKTepuCTUYHe
3a Taj MEPUO.

Crturma 6poj jemaH ce, CBaKako, OI7Iefja Y UMIEHUIN Ja je MHCTUTYT
KPa/beBCKMX CYACKMX M3BpIINTe/ba (OOPTHMKA), HOXKMB/BABAH K0 peLUIUB
crape Mabapcke HeHapogHe BIAcTU, Te Cce KaO TaKaB HUKAKO HMje MOTao
ycaracuTi ca ApYIITBEHMM CTpeM/bemblMa TeK 0c/oboheHux Hapopa Koju
cy (uponnuno, nonyt Mabapa HakoH 1867. rofuHe), TEXXUIN APYIITBEHOM
ypebemy koje 6u ce mrTo je Moryhe Buie pasmMKOBamO Of OHOT IPETXOf-
Hor. Tako ce, penumo, y pomucy TproBauko-MHAYCTPUjCKe M 3aHATCKe KO-
mope y HoBom Capny, 6p. 3027/1928, op maHa 3. HoBeMOpa 1928. roaune,
HacmoB/beHOM MunncrapctBy npaspe Kpamesnne CXC, usmeby ocrasor,
HaBOJM KakKo ,Ipeba HamMe, 360T TOPKOT MCKYCTBA, KU/JAaTH Ca YCTAHOBOM U3
MalJapCKMX 3aKOHa, OJHOCHO ca IIPAKCOM IMOCeOHMX CYACKUX M3BpIIMIALA Y
Hamoj semmbu

MebyTnm, Huje camo Behu 1eo cTaHOBHUINTBA MIMAO HETaTMBAH OJHOC
npeMa Kpa/beBCKMM CYACKMM M3BpIHINTE/bMMA, Beh cy ce u came cynuje, He
peTKo, KopucTuie MoryhHoCTHMa f1a, MaKap CMMOOINYHO, YYNHE CBOjeBPCHM
OTKJIOH IIpeMa buMa. Tako, Ha IpuMep, IpeMa MNUCaby CyOOTUYKOT [JHEBHOT
vaconuca Bdscmegyei naplo ([JneBnuk bauxe JKymanwuje), on 1. maja 1928.
TOfMHE, KPa/beBCKOM CY[CKOM M3BPIIUTE/bY CPECKOr cyfia y Benmnkom beuke-
pexy (manammy 3pemanuH), bpannciaBy CrojkoBuhy je Ha /jBa y3acTomHa
pounuita cyauja Munour MukoBuh ofpenno fBe HOBYaHe Kas3He Off 11O IeT
CTOTMHA IMHapa, 300T HaBOJHNX K/leBeTa Koje je CTojkoBuh n3Heo mpoTus
cypuje Tora uctor cyna Kapna Knenosmeka u gupexropa Jlynascke banke y
Benukom Beukepexy, Bpanka Crojuha.

JemaH of BepOBaTHUX pasjiora KOju ce MOTY HaBeCT! Kao objallmerbe
36or yera Tafjalllmbe Cyfyje Kpa/beBCKe Cy/ICKe U3BPIINTETbe He OKIBIbaBajy
Kao MHCTUTYT KOjU je cacTaBHM Jie0 NPABHOT IOpeTKa Jp)KaBe y uuje
VIMe JIelyjy ce, CACBMM CHUTYPHO, OI7Iefia M Y UMIbCHMIV fIa je BeMKU 6poj
cyauja BojBohaHCKOT NpaBHOT IOAPYYja, ¢ 003MpOM a je O6MO [oce/beH Y
BojBOhaHCKe KpajeBe, MOpao CyAMTM IIpeMa 3aKOHMMa KOje HUTHU 3Ha, a Y
rpabaHckuM cTBapyuMa, ¢ 063MpOM Ha IpellefeHTHM KapakTep Mahapckor
rpahaHckor mmpaBa, HUTK pasyMe MeXaHM3aM Ha OCHOBY KOTa Taj IpaBHY I10-
penak GyHKIMOHMIIE.

OBaj uspaxkeHu yHyTpaumy ocehaj HempuxsarT/buBoCcTH Mahapckux
IpaBHMUX MHCTUTYTA je, C 003MPOM Ha TeXKaK eTr3UCTeHI[MjalHN TOTI0Ka] U

8  Apxus Jyrocnasuje - ®onp 63 — M Ilpasae KJ - onre opebeme — @acumkaa 29/1930
(o3HaKa Ha HOKyMeHTY: 29-88-30).
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APYIITBEHM IIpe3up IpeMa IPUPOAYU IIOCTIOBA KOju 00aBjbajy, CaCBUM CH-
TYPHO, Y ceOM IIOpasyMeBao ¥ jaK OTIOP e(MKACHOM M CKYIIOM aIapary
KPa/beBCKMX CYACKMX M3BPIINTE/bA, KOjUMaA je, jefuMHM IWb OMO [a IITO
IeIOTBOPHYje U LITO Op)ke CIIpOBeAy IIOjefiMHe M3BPIIHE pajie, He 61 n
Ha Taj Ha4MH OCTBAPU/IN IPAaBO Ha HAIIAaTy IPMHAJIEKHOCTH KOje CY UM 3a
Te pajibe IpuIlajaie.

IV Yapykeme cyacKkux u3BpunTeba Ha NOAPYYjy
HOBOCAJICKOT ANeIaliioHOT CyAa

Kpa/peBcku cymcky M3BpILIUTE/BM Ca HOAPYYja AIeETalMOHOr Cyha Y
Hosom Capy o foHOIIema jeMHCTBEHOT 3aKOHa O U3BpLIeHY U 00e30ehemy
n3 1930. rommHe, y KOMe je [OIIIO [O OYMIJIE[[HE HaMepe 3aKOHOZAB-
Ia fja ymecto ppaHuyckor huissier-a, 3a mogpydje LenokynHe Kpamesune
JyrocnaBuje, yBefe jeIMHCTBEHM MHCTUTYT CYACKUX U3BPIIUTEDA, IO Y30Py
Ha aycrpujckor Gerichtsvollzieher-a, Hucy ocehanu Heky Hapouuty noTpeby
Zia ce, IOy T APYTUX 3aHAilid, OPTaHM3Yjy Y CBOjeBPCHe IiexoBe 1 ecHade,
Beh je cBakM Off BVIX [I€7I0BA0, Mambe-BUIIE, OfBOjeHO Off CBOjUX KOJIeTa.

IIpomeHe yBefeHe noMeHyTuM 3akoHoM u3 1930. romuHe, a Koje cy
ce THUILale ,M3BIINTEhA-OOPTHMKA®, TPOTEKOM BpeMeHa IO3HATOM Kao
vacatio legis, cy foBesie O TOTa Jia UX je OUUIVIE[HY 3aje[JHIYKY IIpobIeM CBe
U3BeCHHMjer yKujama Kao mpodecuje, HaBeo [ja ce OPraHu3yjy M MOKYIIajy
3ajefHNYKy 60pOy 3a OICTaHaK.

Jana 21. aBrycra 1932. rogune je y CoMb0opy ofp>kaHa OCHMBA4-
Ka CKyNIUTUHA Ygpyxcera cygckux udspwuitema ca ogpyuja Hosocagcexoi
Atlenayuonoi cyga, 1TO je IPBY MO3HATH OOMNK (HOPMATHOT OPTaHU30BaAbA
CaMOCTa/THMX M3BpLINTE/bA y Haloj Ap>kaBu. CBOjeBPCHU IIPOTArOHUCTA
ujeje yApy>KMBama M3BpLINTE/bA OKO ropyher sajemHuykor munpa je 610
Kpa/beBCKM CYACKM M3BPIINTE/b ca MOApYydja cpeckor cyma y Combopy, Ko-
nera Cranko Casuh, koju je 610 yjefHO 1 IpBY, a BPJIO BEPOBATHO 1 jeUHA
IpeCENHNK OBOT YIpyKema.

Ha ocnoBy mopartaka koju ce Mory nponahm y Vicropujckom apxuBy
BOjBO,[[I/IHe,9 HOBO YApy»Keme je IPBOONUTHO IOKYIIAsIo fja fobuje ofobpeme
3a CBOj pajj KOJ Tajaulmer MuHUCTapCcTBa IpaBle, Y CKIafy ca ofpenda-
Ma 3akoHa O uMHOBHMIMMA of 31. mapTa 1931. roguHe. Pememem Muun-
crpa mpaspie 6p. 113.576 op mana 28. meumem6pa 1932. ropuHe, je HaBeleHa
Monba konere CaBuha opmbujeHa ca cmenehum obpasmoxemweM: ,Kako cyx-
CKM MI3BPIINTE/bY HVCY JPXKaBHU CIY)XOEHUIM Y CMMUCITY 3aKOHA O YMHOB-
Hynuma op 31. mapra 1931. romuHe, TO ce Ha BUX He MOXE IPVUMEHUTH
§ 76 3akoHa, HUTU UM Ce TPaXKeHO offobpere MoXe matu, Beh ce mpema § 2

9  MWcropujcxu apxus Bojsopgune, @ 126 11 2143/1933.
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3akoHa 0 yApyXemMMa, 360poBuMa U foroBopuma of 18. cenrembpa 1931.
TOfiVHe MMajy 0OpaTUTH HaJIeKHOj IPBOCTEIIEHO] YIIPABHOj BIACTH 3a TaK-
BO ofjobpeve.”

OunrrenHa je 6ura HaMepa OCHMBAYa YpyXXema Ja ce, y CIydajy
npubaB/bEHOT 0fo0pema 3a paj, of cTpaHe MUHMCTapCTBa IpaBJe, HEroBU
YJTAHOBY JIETUTUMMINY Kao Jp)KaBHM YMHOBHMIY, IITO Ce, C 063MpPOM J1a ce
pagnIo o 3aHMMamYy Koje je 3axBabyjyhm 3akOHCKuM IIpoMeHaMma Tpebano
OUTH YKUHYTO, HUKAKO HMje MOIJIO JO3BOJIUTIL.

O6pasoxeme MIHNACTPA NIpaBJe, y KOMe HOBO (OpPMUpPAHU ,KIy0O"
CY[CKMX M3BpIINTe/ba, 6e3 0631pa LITO ce paay O NOjeAMHIMa CHabfeBe-
HJM jaBHVM OBIalIhemyMa, IOy4aBa Ja ce OPraHusyjy y CKlIafy ca 3aKOHOM
KOjUM Ce peryluile paj ITYeNapcKUX yApY>Kewa WM NeBauKuX [pyLITaBa,
OYMITIESHO Ce KelIeJio CTaBUTU IO 3Hama fla ce paju o mpocdecuju Koja y
HOBOj Ip>KaBU HUje JOOPOJOIIIa U Koja ofdpojaBa cBOje IOCTIeNbe NaHe.

V 3akoH o usBpumewy u 06e3behemy n3 1930. rogune

Y XemM ma ce IOCTyNAK M3BplIeHa y LenokynHoj Kpamesunu Jy-
TOC/IaBMjM ypeOyu Ha jeOMHCTBeHM HauuH, 9. jyma 1930. romuue, y jexy
IllecTojanyapcke AMKTaType, IOHET je 3akon o usepuierby u obesbehervy.'
Pap Ha mpumnpemMn 3aKOHCKOT TEKCTa jé TPajao HEKOIMKO TOJVHA, y3 aKTUB-
Ho yd4emthe Hapounte Komucuje cactaB/beHe Off UCTaKHYTHX ITpaBHMKA TOTa
BpeMeHa, Mehy kojuma cy 6umm: Hopbe Hectoposuh, ap>kaBHM caBeTHUK
y nensuju, gp Hparomwy6 Apaubenosuh, npocdecop Yuusepsurera y beo-
rpany, CnaBopy6 CoBa, npepcenHuk baHckor crona y 3arpe6y, nip AHTOH
Ckymosuh, npodecop Yuusepsurera y /bybmanu u ap bepronm Ajsuep,
IpefceqHNK ceHaTa BpxosHor cyma y Capajesy.

JaBHa pacmpasa o Haupry Komucuje je je 6m1a nmpuimuHo akTus-
Ha, MOKPEHYBIIVM BeIMKM Opoj CyAoBa, aJBOKATCKMX, TPrOBAauyKUX U 00-
PTHUYKUX KOMOPA, 3aIpy’)KHUX caBe3a, 6aHaKa, ¥ APYTUX 3aMHTEpecoBa-
HUX cybjekara, fa joctaBe MMHUCTApCTBY IpaBjie CBOje IpuMende, HAKOH
Jera je cacTaB/beHa noce6Ha Kommcnuja ca 3a1aTkoM fla Ha OCHOBY IIOJHETHX
MUIL/beba YTBPAY KOHAUYHU TEKCT 3aKOHa.

ITomasumurHa ocHOBa 3axkoHa o usspuiervy u obesbehervy ns 1930. rogune
(xoju je 6uo mo3HaTHjK 1O cBOjoj cKpahenniy VN — M3BPIIHY HOCTYIHUK),
je 6mo ayctpujcku VI3Bpuiny (oBpiuHM) pen of 27. Maja 1896. ropuHe, ca HO-
BeJIaMa, KOjy Ce Y TO BpeMe IIPMMEehIBA0 Ha T3B. a/IMATHCKO-CIOBEHAYKOM

10 3akon o usepuiersy u obesbehervy 13 1930. ropuHe ce FOTOBO Y LIeNIOCTH, Ha OCHOBY 3aKo-
HA 0 He8AXCHOCTHU Tipofiuca goHecenux fpe 6. aipuna 1941. iogune u 3a epeme okyiayuje
(»Cn. muct COPJ*, 6p. 101/46), mpuMemUBao 1 y CyAOBMMA COLMjaTUCTIIKe JyTOCIaBuje
CBe JI0 IToYeTKa NpuMeHe 3aKOHa O M3BPIIHOM IIOCTYNKY 13 1978. rogune.
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IPaBHOM IIOZIPYYjy, OAHOCHO Ha HOAPYYjuMa BuIIMX 3eMa/bCKUX CYHOBa y
Jby6mmanu n y Crury.

§ 26 Vm-a je oppeheno fa cyn cupoBoay M3BpIIEHE MU HEIOCPETHO
VI TIOMONY IOCeOHMX M3BPIIHMX OpraHa, KOji IIpU TOM MOCTYIIAjy IO Ha-
JIOTy ¥ IIOfL Hafi30poM cyAa. Kao M3BpIIHM OpraHu MOCTyIajy My HapOUUTH
VI3BPIIHM YMHOBHVLIV VIM CYICKM U3BPIINTE/bY, IOCTaB/beHN KO ITOjeIHIX
CYHOBA, VI YMHOBHUILIM CyfICKe MUCAPHIULIC WM CYACKM CITY>XKUTEbI.

OBakBo ypeheme mmrama M3BPUIHMX OpraHa je 61O y IOTIIyHO-
ctu noapeheHo HeMayKo-ayCTPMjCKOM KOHIIENTY IO KOMe Ce CIpoBobeme
KOHKPeTHMX M3BPIIHNUX pajibyl IOBepaBa IOCEOHOM HaMELITEHMKY CyZha
nosHarujeM kao Gerichtsvollzieher, vy cypckor M3BpIINTe/ba KAKBOT MJ 3Ha-
MO CBe IO JOHOLIIeHa 3aK0HA 0 usspuiervy u obesbeheroy us 2011. roguse.

Kpa/peBcku CcyAcku MSBpIINTE/BM KOjU Cy y TO BpeMe IMOCTYIaIu
Ha BOjBODaHCKOM IIpaBHOM IOZIPYdYjy Cy Ce PElIaTMBHO KacHO YK/bY4MIN
y 030MWbHMjy APYIITBEHY aKTMBHOCT y LW/bYy OYyBama CBOI IOJIOXKaja 1
npodecnje kojy cy obaspam. Hamme, y BpeMe Kajia cy ce BOjBOohaHCKM
U3BPIIUTE/BY OPraHM30BaIM y OKBUPY CBOI CTPYKOBHOI YapyKema 1932.
ropvHe, 3akoH o usspuiervy u obesbehery je Beh 6mo monet. VMako Taja joum
yBeK Huje OTIO4YeNa meropa mpyumeHa (Vm. ce mpuMemNuBao Off jaHyapa,
offHOCHO ampua 1938. ropune), ¢ 063MpOM Ha jaK yTHIAj CTOBEHAYKUX U
XPBATCKUX 3arOBOPHMKA HOBOT 3aKOHA, Kao 1 4MibeHMIle fia je MuHmcTap-
CTBO YHYTPAIIIbJX IIOCTIOBA Y BE/IMKOj Mepy ITOAp>KaBasIo mpoMeHe J-a xoje
je HOBM 3aKOH YBOJMO II0 IUTamky OpraHa KojuMa ce IoBepasa ciposobheme
U3BPIlea, MOLITO CYy UX IO Tafia Ha NMoapyYjy panujux Kpamesuna Cpbuje
u Llpue Tope jom yBek cripoBoguIe ,,IIONMNALIjCKe BJIACTU , YMHU C€ []a Majia 1
pe/aTMBHO ¢1ab0 OpraHK30BaHa Irpyma 6e3 HeKOr HapOYNUTOT yTUIIaja, KaKBU
Cy Ommm Kpa/beBCKM CYACKM M3BPLINTE/bY, HUje MOIJIA Y 3HAYajHOj Mepu Aa
yTHde Ha OJUIYKY O BUXOBOM YKU/AIbY.

ako 6e3 MoryhHOCTM la yTU4Ye Ha JOHOIICHE 3AKOHA O U3BPULEIY U
o06e3behervy n3 1930. rogue, Yapyxemwe CyACKUX U3BPIINTE/ba HUje IPOITy-
CTUJIO TIPWIMKY [a CBOjUM pomucoM 6p. 61045, ox mana 12.6.1935. ropune,
mocraBy MMHICTapCTBY IpaBJie CBOje MuI/berbe ofpehennM onpendama Yso-
gHoT 3axoHa o 3axkoHy o uzepuiervy u obeszbehervy (xoju je 4. jyna 1937. rogune
o6HaposoBaH Kao Ypegba o ysoherwy 3axona o usepuiersy u o6esbehervy).!!
Jla ce pafuio 0 3Ha4ajHOM TEKCTY, YaK U Ca acIleKTa IIpaBHe CTPYKe, - MOXKe
Ce 3aK/BYYUTU U3 UMIbEHUIIE Ja je IIOMEHYTH HONUC YAPY>Kera yBPILITEH Y
emabopar npumMenaba uspahenor ox ctpane MuHucCTapcTBa IMpasze.

/13 HaBegeHoOT fjomyca, MOXK/Ia 6V 6110 HajlHTepeCaHTHMje UTUPATH
cnenehe apryMeHTe HalMX MpeApPaTHUX KOJIera:

11 Apxus Jyrocnasuje — ®onyp 63 — M Ilpasge K] - ommre opememe — @acuukma 63/1930.

12 Baspamo 61 Ha OBOM MeCTy HPMMETUTH Jia KPa/beBCKMU CY[CKV U3BPIINTE/BU HUCY OV
10 06pa3oBay IPaBHNIIIM.
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»1aMo, Tjie 3aKOH 0 U3BpLIenYy 1 06e36ehemwy nmm cyncku IlocnoBank
MIOMMIbY U3BpILIHE OpraHe, MMajy ce Ha MOApydYjy AmenanuoHor cyma y Ho-
BoM Cajy nmoppasymMeBaTi Cyfcku usBpumre/bu. Pasmosnu 3a Behu genoxpyr
CYACKUX U3BPILINTE/bA Cy y ITTABHOM Y TOME, LIITO CYACKM M3BPILUTE/BI AENTYjy
y COIICTBEHO] peXX1ju, HeMajy HM IUIaTe, HU IIeH3Uje, TPOIIKOBe 10 Tapudu
uM Iraha cTpaHka, M3BPIIHM NOCTYIAK I03HAjy [OOPO, a CTOje yBeK IOf
HajsopoM cypa. Ilopen mocrojamba MHCTUTYLMje CYOCKUX U3BPIINATEBA CY[
Hehe 6uTy ontepeheH merapuMa M3Bpluewa, Hehe 6ty norpeban Hu Behu
0poj YMHOBHUKA HM CTy>XOeHukKa, Hehe 6utn onrepehena 6marajua.”

MebhyTum, BUXOB I/Iac ce HUje CMAaTpao HApPOYUTO 3HadajHuM. Jmak,
u3IIefia Ja Cy MM MCTOpMjCKe NpWIMKe AOHeKIe uiyie Ha pyky. Haumme,
jYTOCIIOBEHCKO JPYIITBO KpajeM TpHUJeceTUX TOAMHA IPOLIIOr BeKa, Ipef
caM ImodYeTak JIpyror cBeTCKOT paTa, HaJa3ulIo ce Impel packpimhmma koje
My HJCY [J03BO/baBaJje fla Ce y 3HaUajHOj Mepy 103abaBy IUTABUMA O IIe-
pudepHor 3Hauaja, kao mWTO je ypehemwe oprana Koju CIpoBOje MOCTYIAK
usBplIema. Tako je y wiany 18 cras 1 panuje nomenyte Ypegbe o ysoherwy 3a-
KOHa 0 usspuiervy u obesbehery ns 1937. ronune npensubeno cnepehe: ,,Jox
ce Ha noapyyjuma Anenanyonor cyga y HoBom Cany kao 1 cpecKux cynosa
y Yakosuy u Ilpenory He ycTaHOBe IOCeOHM CYACKYM OpPraHN 3a HpoBoheme
U3BplIea, IpoBoanhe ce Ha TUM MOAPYYjUMa U3BPILIEHA TOMONY OHUX Op-
raHa Koji Cy uX Ho caja nposoawmn. bimka Hapebhewa o Tome mponucahe
MuHucrap npasge ypenoom. [Ipyrum pednmma, YIPKOC jacHOj ofpen6u 3a-
KOHA 0 u3epuiery u obeszbeherpy Koja ce THYe U3BPUIHMUX OPTaHa, C 00631pPOM
Ha HEeCIIPEMHOCT Jjp>KaBe Jia CIIpOBefie Y )KMBOT 3aKOHOM IpefBubene mpo-
MeHe, U3BplIeka Cy Ha ,BOjBODAHCKOM IIPaBHOM NOAPYYjy" U Jja/be CIIPOBO-
IV U3BpuiLitiernt — 0OpIiHULU.

Ypenby o 6mmxum Hapehewuma MuHucCTap npasje HUKaja Huje J10-
Heo, Y MehyBpeMeHy je mouuio po msbujama JIpyror cBeTCKor para, U Tako
Cy Kpa/beBCKM CYZICKM M3BPILINTE/BU H€/I0BAIM HA HaBeCHOM IIOfIPYdjy CBe
Io ocmobobema TUX KpajeBa y KacHy jeceH 1944. rogune kaga cy, 6ap oHM
KOju Cy HIpexuBenu paTHa porabama, Behum gmemom Owmmm pacnopehenn
no TamousyuM HapopHym cpeckum cymoBmma, amm caja Beh kao cypckm
U3BPIINTE/bY Y OHOM CMICTY Y KOMe MU JJaHAC Taj TePMUH pasyMeMo.

VI [IBa cy6oTHYKa ,Kpa/beBCKa CyACKa U3BPIINTEHA

Qunuti byzaw (oxo 1871-1940) — xpa/beBCKU CyACKY n3Bpinteb Ou-
yun Bysanr ce mocioM CyAcKOr M3BpIINTe/ba 104eo GaBUTH jOII 3a BpeMe
Aycrpo-yrapcke MoHapxuje. Kao jeman on wranosa mabhapckor 3emasbckor
yApYXemwa CyAcKnx usspumresba (Birdsdgi Végrehajtok Orszdgos Egyesiilete),
konera bysamr ce y mmacHuxy Yopy)kema, 4mju ce IPUMEPLM U JaHAC MOTY
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nponahu y bubmorenn ,Cedewu“ y bypummnewrtn (Szécsényi Konyvtir
Budapest), momume kao m3BpumTe/b 3a moppydje XKumbommja (manamma
PymyHnja), a 6u BepoBaTHO TOKOM 1908. rofjiiHe IIOCTA0 CYACKM U3BPLINTED
3a moppyyje bavanmanra (maHamma jy>xaa Mabapcka), a og 1910. roguse je
KpasbeBCKM CY[CKM U3BpHINTED 3a noapydje CyboTure (ca KpaTKMM 1epuo-
moM genopama y CeHTN).

®wmn Bysam je 3a cyackor usBpumreba Cpeckor cyga y Cybornim
MIMEHOBaH OfTyKoM MuHuctpa npasje Kpamesune CXC, 6p. 27215, o faHa
30. penem6pa 1919. rogune. Beh gana 16. janyapa 1920. roguse, konera by-
3al je mpep npepcrojuukoM Cpeckor cyga y Cyborunn, cyaujom Bukropom
BepkeoM, n oduiujanom Jocumom Ilpokeniom, kao mneposohom (3amvcHu-
JyapeM), IIOJIOKIO 3aK/IeTBY, HA OCHOBY KOje je CTYIMO Ha JY>XHOCT CYACKOT
usBpummre/ba Cpeckor cyna y Cyboruiu - caja kao cyna Kpamesune CXC.

Ha ocHOBy 3ammcHmka O 3akjeTBHU, KOju ce MoXe IpoHahm vy
Vcropujcom apxuBy y Cyb6oTniiy, MoXKe ce yTBPAUTHU TEKCT 3aK/IeTBE KOjy je
Kosera bysam nsrosopuo. 3akneTsa je rmacuia:

»Ja, @uwmn bysam, kyHem ce ma hy Iberosom Bemmuanctsy Kpamy
[Terpy I n Brapajyhoj xyhu Kapahophesnha, Kpamenctsy C.X.C. 1 merosom
YcTaBy y cBUM NpWIMKaMa BepaH OMTU M Y MOjOj M3BPIINTE/CKOj CIy>KOM
TI0 3aKOHY, 11 TI0 3aKOHOM M37IaTUM Hapef0aMa pefjloBaH U Map/buB OUTH.

Taxo mu 60or momorao!

C o63upom pma je xomera Bysam Beh on panmje 610 MMeHOBaHM
KPas/beBCKM CYACKM U3BPIINTEb cpecKor cyaa y CyboTunm, ocTaje HeTOyMu-
IIa f1a /I je OH TOpe HaBeJleHy 3aK/IeTBY MOJIOKNO Y CMUCTY ofpenide §4 3a-
KOHCKor wiaHKa LI n3 1871. roguHe, kao o6aBesy CyACKOT M3BpIIUTe/bA fia
ce y poky ox 30 maHa Off JaHa MMEHOBama jaBy MPEICEHNKY CYAOEHOT CTO-
Ja 3a 4yje je MOApydYje MMEHOBaH (C 003MPOM Ja je HeceTak JjlaHa Ipe Tora
6110 MMEHOBaH 3a CY/[CKOT M3BPLINTE/bA Off CTPaHe MUHICTpPA IpaBJie ,HOBe"
IpKaBe), JaKjIe IOJ, MPeTHOM 3aKOHKUX IOCTIeVIla MpOIyLITama, NN je
HICTY TIO/Iarao y cMucny 3axTeBa onpehennx Omrykom Hapopne ympase 3a
Banar, bauky n Bapamy unju je omcek 3a mpasocybe jomr xpajem 1918. ropm-
He yIIYTHO NO3UB CBUM CY[IOBMMA U AP>KaBHMM OfIBETHUIITBMMA Jla CTYIIE Y
cmy>x6y HapoziHe ynpaBe u Io/io)ke 3aK/IeTBY HOBMM B/IACTVIMA.

Hekn op mpBux mpakOeHMX ¥ IVIeHUAOEHMX 3alMCHUKA Koje je Io
CBOM ,,peNIpM3HOM  VIMEHOBalby CacTaBumo Korera bysamn, a koju ce mory
nponahn y Vicropujckom apxusy y Cy6oruiy, cHabIeBeHM Cy HeroBUM Ie-
JaToM Koju je u3paben Ha mahapckoM jesuky, a y umjeM ce CpeyIITY Ha/asn
rp6 Kpamenne Mabapcke. Ha camom mevary je nme konere bysamra ncrm-
caHo y MabapckoM ,,ipeBony: Buzds Fiilop.

Ha oBoM MecTy ce MOpa IpUMETUTH Jia Cy MHOTY JpKaBHM OpPTaHM, a
Meby ®uMa u cynoBu, y nepuony of Kpaja 1918. roguse, ma HajBepoBaTHUje
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10 BpeMeHa NoTnucuBama TprjaHOHCKOT MMPOBHOT CIiopasyMa (LITO HapaB-
HO He 3Ha4l fla CY TO PAfiVIU CBY AP>KaBHM OPraHM), HA CBOjUM JOKYMEHTH-
MIMa KOPUCTHU/IM CBOje ,cTape” medare u3 BpeMeHa KpapeBnne Mabapcke,
Y TO Ha HauMH fla OM TeKCcT Ha 06ofy Iedarta, Koju je 6uo Ha Mahapckom
jesuKy, OCTaBM/IN HETAKHYT, a caM rp6 KpameBune Mabapcke koju ce Hama-
310 y CPEMIMINTY TIeYaTa MPOCTUM 3HAKOM ,, X Tpexpyokumn.'?

Konera ®wmmn Bysamn je mpemunyo y Cy6oTnim y yTopak, 2. janyapa
1940. roguHe, y 69. TORMHY XXMBOTA, OCTaTUBLIN U3 cebe cynpyry Eyrenujy
Bysam, pob. Bajuencdeny u cuna Jlacna.

Bnagumup Pomanos (1889-1968) — kana ce roBopu o xmnBoty Cy6o-
THIle TI0 OKOHYamy IIpBOr CBEeTCKOTr paTa, HUKAKO Ce He CMe VMICIYCTUTH U3
BMJja 3HAYajHU YTUIAj KOjU je Ha OBaj, OfjelHOM IIOTPaHMYHMU Tpaf, MMana
IEroBa pycKa KO/IOHM]a, Koja ce y Cyboruny Herzie Beh Tokom 1921. ropune
MOYKe CMaTpaTy HONPUINYHO KOHCOMMTOBAHOM.

CBakako, HajUCTaKHYTHUju yTHULAj PYCKe eMUTpalije ce OCETMO Ha
cybornukom IIpaBHOM akynrery, * rme cy nopen pomahux mpodecopa
HONPWINYHO 3aCTYIUbeHM U Tpodecopu M3 HeKajallllbe Ljapcke Pycuje.
VHTepecanTHO je mpumeTuTu Aa je Beh meby npsum mmeHoBaHUM mpode-
copuma IIpaBHor ¢axynTera, Of BUX LIECTOPO, ABOje OMJIO 13 pefoBa pPycKe
emurpaunje (Ipuropuje bacwresny [Jemuenko, 3a npegmere Kpunuyno mpa-
Bo 1 Ennuksonennja npasa, u Cepruje Buxrtoposuy Tpounku, 3a npegmer
IIpxBero r[paBo).15

Brnagumup PomanoB je poben y mecty Boropopck, Ilapcka Pycuja,
28.8.1889. ropuHe, op onja Bacunuja n majke Onre, pohene Bpexosa.

Kornera PomaHoB je 610 jemaH of nBajjeceTak CyACKUX M3BPIIUTE/bA,
koju cy 21. aBrycra 1932. rogune y Com00py OCHOBany paHuje OMEHYTO

13 Tako ce y VictopujckoM apxuBy Jyrocmasuje y Beorpanmy, mory mponahu gokymenti,
meby xojuma je, perumo, fomuc npepceanuka OxpyxHor cyaa y Hosom Cany, 6p. 1919.
ITpes. XX 1 4/41, ox paHa 12. Maja 1919. ropune, ynyhen MunucrapcTBy Ipasjie, a Koju je
cHabJleBeH I1eYaToM Ha umjeM obony croju: ,,Kirdlyi torvényszék Ujvideken® (KpameBckn
cynbenn cro y Hoom Cany), y umjeM ce cepumrty Hanmasu rp6 Kpamesune Mabapcke Ha
KOMe je 3HaKOM ,, X IIpeljpTaHa KpyHa Ha TpOy, a KOji je MOTIICA0 IpefcefHIKa Cya —
Vicropujckn apxus Jyrocnasuje, @ons; Munucrapcrsa npasfie KpameBuHe Jyrocnasuje —
oIiTe ofierberbe, Op. dacrmkite 21 u3 1919. roguue (03HaKa Ha foKyMeTy: 21-134-19).

14 YV cxomy Beorpasickor YHuBep3uTeTa, He[yTo HAaKOH OKOHYarba IIpBOr CBETCKOT parta,
¢dopmupana cy fBa dakynrera ,Ha ceBepy u jyry apxase“ u To — IIpaBHu ¢axyarer y
Cy6oruuu (y3 Benuko npoTusibeie rpaga Hosor Capma) u ®umosobcku dakyrrer y
Ckormby.

15 Ilopen MMEHOBAaHUX ,...0f 1920/21. mpuppyxumu cy um ce ap Mwuxamno IlaBnosuy
Yy6uncku, npod. ap Ijorp (Ilerap) beprorogosuu Crpyse u M.A. Kopurynos. Ocum
HaBefleHNnx, of 1920-1941. ropuHe Ha oBoM dakynTeTy cy pagwm u KoHcTaHTHH
Muxajnosua CmupHoB u Djomop (Teomop) Bacmmesnu Tapanocku.“ Ilpeyseto us:
Muoppar Cumuh, Hcitiopuja cyboiniuukoi Ipasnoi gaxynitieitia 1920-1941, Beorpap,
2012, 2. uspame, ctp. 153.
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Ygpyxcerwe cygcxux usspwuitierva ca idogpyuja Hoeocagckoi Ailenayuonoi
cyga. OcuM 1ITO je 6O jeAaH Of YWIAHOBA-OCHMBAYa OBOT YApYKema, Bra-
numup PomaHOB je 610 U jefaH off YIaHOBA HErOBOT IPBOT YIPABHOT 0100-
pa (Ha 3aNnMCHUKY ,KOHCTUTYMpajyhe® ckymmruHe konera PomaHoB ce Ha
CIIMCKY WIAHOBA YIIPABHOT 0f00pa HABOAM KAO IIPBM).

ITo peurma mwerosor yHyKa, I. Brasana Jlecanne ns Cy6oruie, Kore-
ra PomanoB je y mapckoj Pycuju cryx60Bao kao kameran 6ene ¢more. ITo
usbujamy OKTOOapcKe peBonyLuje, npeko Onece ¥ NPUCTAHUIIHUX TyKa Y
HOBO] Kpamesunu CXC, ca pyckoMm emurpanujom, Bnagumup Pomanos ctu-
e y beorpaj, n Ty ce Heko BpeMe 3a/ip>KaBa, Ifle YaK OTBapa M CBOjy Ka-
¢dany. Hakon oppebhenor Bpemena 13 Pycuje My IpuCTIKY Cympyra u mpBa
hepxka. ITo npecempewy y CyboTuiry, konera PoMaHOB je mpBOOUTHO pajyo
Kao Kiburosoha cyboTHYKOr pacafjHIKa, fia OU ce KacHMje OfTydMo Ha CITy>X-
Oy cynckor usBpiuntesba. Y Cyborunnu my ce popguna u apyra hepka, Kcennja,
MajKa rocnogyuHa JlecHute.

[Ipema mopjamuMa J0 KOjux caMm ycmeo gohm y cybormukom Vicro-
pYjcKOM apxy[By,1 3HaMoO Jia je Bragumup PomaHOB HemocpegHO IO 3aBp-
meTKy Jlpyror cBeTckor para 6MO 3amocieH Kao 4YMHOBHMK Cpeckor
HApOJHOT CY/ia, a Ia je Ha OCHOBY COIICTBEHOT 3aXTeBa 7. HoBeMOpa 1945. ro-
mvHe (HaKie, HEIITO BUILeE Off TOAMHY aHa [0 OKOHYAbYy PaTHUX fiejcTaBa y
Bojsoanuu), ognykom Oxpy»xHOTr HapogHOT of6opa y Cy6oTuIm noctaB/beH
3a XOHOPapHOT HacTaBHMKaA pycKor jesuka CTpy4yHe mpopyskHe mkosne y Cy-
60T

Konera Bragumup PomaHnoB je npemunyo y Cyb6orunm y netaxk, 6. ae-
neM6pa 1968. ropuHe, y 79. TOAMHY XUBOTA.

VII 3akpyvax

Op mojaBe joseduHcKor nMubepanHOr 3aKOHOAABCTBA y cdepu mpu-
BATHOT IIpaBa (HACTA0 Kao JIOTVYHM ITOUTUYKY IIOKYIIaj la Cé HapOxdY, Kao
HEKy BpPCTy OTKYIIa Ofi peBONyLMje Koja je 3afecuna cycefHy PpaHIycKy,
YMeCTO jaBHMX NMOIMTMYKNX IIpaBa mogape ofpeheHe crobope y meroBom
IPUBAaTHOM >XMBOTY), €BPOICKA IIpaKca NPUHYZHOT OCTBapema JOCIeNINX
NOTpaXKMBama Ce 3aCHMBA Ha /IBa OCHOBHA KOHIIENTA: U3BpIIeHhe IoBepe-
HO cyZmy (aycTpujcKO-HeMadKy MOJieN) M M3BpLIeHhe IIOBEPEHO CAMOCTAIIHO]
npaBocyaHoj npodecuju (ppaHIycKy MOZe).

CBakn off HaBefIeHNX MOJie/Ia ¥IMa KaKo CBOje IIPEIHOCTH, TaKO U CBOje
HefloCTaTKe.

IIpemHOCT M3BpIIIEH:e KOje Ce TToBepaBa II0CeOHOM HaMeIITeHUKY Cyfia
Ce CBaKaKo OI7ZIefla y HEeTOBOj HUCKOj LIeHM KOIUTama, JOK My C€, KaKO TO

16 3axsamyjyhu Tarjanu CerefyHueB, apXxuBCKoM capagHuky Vicropujckor apxusa Cy6o-
THILA.
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ob1myHO 1 6uBa Koj BehmHe mocnoBa Koje obaB/ba ApXKaBa, 3aMepa IpeTe-
paHa OMPOKpaTM30BaHOCT U HeedukacHOCT. Kao cBojeBpcHa mHBep3uja,
U3BpIICHY NIOBEPEHOM ,IIPUBATHOM M3BPILINTE/BY Ce, IO PEJOBHOM TOKY
CTBapy, MOpa IPU3HATU HEeroBa ePMKaCHOCT, JOK My ce Kao Hajuemha 3a-
MepKa HaBOAY ,,Ipumafajyhu” Tpomax.

YKonmKo ce ca HacTajie MCTOPMjCKE AMCTAHIIE MTOKYIIa OATOBOPUTH Ha
NITabe KOjU je Off HaBeleHUX MOJie/Ia U3BpIIeka NOoApyYjy Bojsongune moneo
BUILIE ,,IPYILITBEHEe KOPUCTU — OHaj 0 1944. rofuHe, win OHaj U3 mepuopa
Hpyre Jyrocnasuje, Mopao 6u ce y3etu y 063up Belmky 6poj YMHMIALA KOje
mycal OBOT CKPOMHOT IITKBA HMje Y MOTYNHOCTM HU fia carefia, a KaMoJu
aIcTpaxyje Ha MoJie CMUC/IEH HauuH.

HanMme, ykasaTu Ha 4MIbEHMIY IOCTOjalba OYMIVIENHO M3PaKajHMUjer
Mopana rahama o6aBe3a 0 BHUXOBOj TOCIENIOCTY Y IIEPUORY KOjI je IpeT-
xopgro ABHOJ-eBckuM nmpoMeHaMa U NPUINCATU UX Y UCK/BYUUBY 3acIyTy
KPa/beBCKMX CY/ICKMX M3BPIINTE/hA OM IPeICTaB/ba0 I'POTECKHM ITOKYIIAj
»Tepama BOAY Ha CBOjy BOZICHMIY" ¥ IOKa3 €IeMEHTAPHOI HellO3HaBama
CYWITMHCKUX pa3/MKa y APYUITBEHMM peasHOCTVMA IPefpaTHOT ipahaHckol
U TIOC/IEPATHOT COUUJANUCTHUYKO] TIEPUOTIA.

MelbyTnm, nckycTa Hamux komera usmeby fBa cBeTcka paTa cBaka-
KO MOTY HOCTY>KUTH Kao J06pa OCHOBa pasyMeBama OHOCA JIp)KaBe IpeMa
0BOj mpodecuju Koja Hi TaKo, Ka0 YOCTA/IOM HU JaHac, He Y>KMBa HEK! Ha-
podYNTHM yITIe[, He caMo Y IMpoj jaBHOCTH, Beh 1 y okBupy mpaBocyba kome
HEOJIBOjUBO TpUIasja.

IIpe cBMX, mafia y ouy UMbeHULIA 1a CY KPa/beBCKY CY[ICKU U3BPLINTE/BY
y IPYIUTBY y KOMe Cy [elI0Ba/IN IPe/ICTaB/ba/lli CBOjEBPCHU COYpus separatum.
Maxko npeHocy Ha 1bUX [Ie0 CBOjUX HAMIJIEXHOCTH, Taflalllba JP>KaBa He Ipo-
IyLITa HUjeJHY PUIMKY Jia ce IpeMa bIMa OJHOCH Kao IIpeMa HEKOM CBOM
HeyITIelHOM pobaxy.

Takolbe, ounrnegHo je ma cy Kpa/beBCKM CYACKM M3BPIIUTE/BU Y Bpe-
Me y KOMe Cy JIeJIOBa/Ii CMaTpaHy MHOTO BMIIIe HY>KHOIINY Hero Imo>ke/bHUM
YIaHOBYMMA 3ajeJHULIE.

KonauHo, naxo cy 611y uMeHOBaHM Off CTpaHe MUHMCTapCcTBa IIpaB-
Jie, YMHY Ceé OHO HUKAKO HIje XTe/I0 MIPUXBATUTH yyIore fa Oyzie HeKa BpCTa
BIXOBe ,curypHe kyhe“. Crude ce yTucak fa cy mopef CBUX CBOjUX HaIlo-
pa fa o OHMX Y 4uje MMe HAenyjy JoOujy HeKy BPCTY IOTBpfe U IOJpILKe,
KPaJ/beBCKM CY[CKU U3BPIINTE/bY OVIN IPENyITeHN caMu ceOu, CBOjUM MH-
TEPHUM KallalluTeTUMa U BPT/IOTY UCTOpHje.
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Damir SITE
Enforcement Officer of Subotica High and Commercial Courts
Judicial Areas

MY LEARNED GLEMBAYS

Summary

In the early morning of May 31, 2012, while the first thirty-nine law
school graduates who passed the enforcement officers’ exam were solemnly de-
claring the oath stipulated in Article 317 of the Serbian 2011 Civil Enforcement
and Security Interests Act to the minister of justice, the overall impression of the
general population was that we were experiencing the first ever nomination of
private enforcement officers within our so-far legal history.

However, in the North-Serbian towns and cities like Novi Sad, Pancevo,
Zrenjanin, Sombor, Kikinda, Alibunar, Vrsac, and the overall region of the first
united state of South Slaves known as the Vojvodina Legal Area, in its first few
decades (more precisely until the end of World War II) the enforcement proce-
dures in civil and commercial matters were executed by specific private persons
known as “royal court enforcement officers”.

This is a humble record about them.

Key words: royal court enforcement officers, Gerichtsvollzieher, Huissier de
justice, The Kingdom of Serbs, Croats and Slovenes.
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Jpaian BOCAHKIh
Hypo Alpe-Adria-Leasing, beorpan

AHTV-ABY3VIBHA ITPABUJIA 3A CIIPEYABAIBE
IIOPECKE EBA3UJE KOPUITRhEILEM TEXHUNKA
MEBYHAPOIHOT IIOPECKOT IUNIAHUPAIbHA

Pesnme

Y ycnosuma nubepanusavuje u inobanusayuje ceeilicke ipuspege sogehy
ynoiy y mehyHapogHom ©0Cn068awY UMA]Y MYTAUHAUUOHANHE KOMAlHUje,
Koje y UOWpA3YU 34 WIHO BUWMUM TUPOPUIHHUM CHIOUAMA, AKIAUBHO KOpuciile
iiexHuke mehyHapogHol fiopeckol UnaHUPpara, Kao cacillaéHu geo ceéoje io-
cnoswe donutiuke. Kako 6u ca jegne cilipane upusykna cilipane gupexitite
uHeeciliulyUje c6axa gpiasa texu ga oonuKyje c60j Uopecku cuciiiem Ha HA-
4uH ga 6yge witlo aipaKmiueHUju ca actiekia ynaiara, gok ca gpyie ciipate,
UciiospemeHo, mopa ga o6paitiu iaxcwy u Ha o ga iopecka apasuna cipete,
0gHOCHO W0 8ULde ymarve HOpecKy e8asujy, 3a wiiia ce, usmehy ociianoi,
Kopucitie oliuiilia U iocebHa aniliu-abysuena upasuna. Y pagy ce ananusupajy
HajéaxcHuja animiu-abysuena upasuna ca aciexiia mehynapogHoi tiopeckoi
unanuparea u épule fopehera ca cpuckum Hopeckum cucilieMmom. 3axmwyuax
usepuiene ananuse je ga, uaxo y Cpbuju tiocitioju 3Hauajan 6poj aHitiu-
abysusHux tpasuna 3a cipeuasarve fiopecke esasuje, HOCHIOjU UPOCTHOP 3a
iobomwaree Hopeckol cucitiema 60bOM UPAKTUYHOM HpumeHom eaxcehux
ipasuna, gouyHom iociiojehux, xao u yceajarem Hegocimajyhux upasuna.

Kmwyune peuu: mehynapogro tiopecko tnanuparve, aHiiu-abysusHa upasua,
iopecka esasuja, MyTUUHAUUOHATIHE KOMIAHU]e.
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I ITojam 1 BpcTe TeXHMKa MehyHapOgHOT MOPECKOT IVIAHUPamba

Kao mocnepuma akryenHmx mporneca nubepanusanyje u rmobanmsa-
Iyje CBeTCKe IpUBpefie MY/ITHHAIMOHA/NHe KoMmaHuje (y [ja/beM TeKCTy:
MHK) mnocrane cy rmaBHu cy6jekTu Ha Mel)yHapopmHOj €KOHOMCKOj clie-
Hu. Opranusyjyhu cBoje IOC/IOBame, yCMEpPEHO Ha OCTBapyuBambe IITO
Beher nmpodura, MHK crnpoBoze NmOCIOBHY NOMUTHKY KOjy y 3HauajHOj
Mepy YMHM M IOpecKa MOMUTHKA. 360r mpeTe>kxHO MehyHapopHOr Kapak-
Tepa HOC/IOBama, mopecka monutuka MHK Takobe 3Hauajuum pgenmom mma
MebyHapomHu kapaktep. OmneparuBHO, MehyHapopmHa IHopecka MONMTHKA
MHK cnpoBoay ce myTeM pasmMuuTUX TeXHMKa MehyHapopgHOr mopeckor
IIaHupama. MehyHapogHo mopecko miaHupame MoXe Aa ce fepMHuIIe Kao
OpraHN30Balbe KOMEepLMjaJHUX, OFHOCHO IMYHUX IIOC/IOBA HEKOT JIMIIA Ha
HAuMH KOjIM Ce MUHUMU3Yje therosa r1o6aHa nopecka obasesa. Moxe ce,
maxie, pehu fja mojam TexHmka MelyHapogHOT HOpeCKOT IIaHNpama 00yxBa-
Ta [IOCTIOBE, Npollece, HaulHe OpPraHNM30Bamba, CTPYKTYpHUpama TpaHcaKluja
u cBe apyre akruBHoctm MHK ca mpumaprum dokycom ycMmepeHMM Ha
OCTBapMBame IITO HIDKe eeKTMBHE MOPecKe CTOIe.

Y mebyHapomHOM IOCIOBamy IIOCTOje TPM HUBOA ONOpe3UBama 3a
Koje je Moryhe cripoBogMTHI TeXHVKe Mel)yHapomHOT MOpecKor IJIaHMpama:

 IIOpecKO IUIAHUpame y 3eM/bM y/larama (JecTHMHalMje) — Ha OBOM
HMBOY 3afjaTak Meh)yHapogHOr IOpecKor IIaHKpama jecTe fa Ipy-
KU afieKBaTaH OJrOBOP Y Be3n 13bopa naMel)y pasnmmantix mocmos-
HMX a/ITEPHATIBA, KA0 IITO Cy 1360p jeAMHMIIe TOCTIOBaba, 360D
obnmKa ymarama KamuTana, us6op msmely kymoBumHe cpepcraBa
VIV KYIIOBUHE aKLUja U JPYTO;

e IIOPECKO IJIaHMparbe Ha NIYTYy Off 3€M/b€ NeCTHMHALMje N0 3eM/be
pe3nfIeHCTBa MHBECTUTOPA, 3a IITAa ce Hajyemrhe kopucre oppep-
6e yroBopa o msberaBamy [JBOCTPYKOT OIOpe3VBamba 3aK/by4eHOT
usmeby fiBe 3emibe;

o IIOPECKO MJIaHMpambe Y 3eM/bY pe3NIeHTCTBa MHBECTUTOPA, 3a Koje
MebhyHapoHO opecko IaHnpame Tpeba fa IPyXK1 OATOBOP Y Be3U
u36opa mopecke jypuciukimje y kojoj he MHK 6utu pesupenr.?

3a cBe rope HaBefleHe HUBOE ONOpe3VBama Moryhe je cripoBomuTH

oppeheHe TexHUKe Mel)yHapomHOr IOpecKOr IUIaHMpamba, YMjU je Kpajmu

Vb, KaO WITO je Beh HalOMeHYTO, IITO HIDKA eeKTMBHA IIOpecKa CTOIa,
OJHOCHO IIITO HVDKYM TPOLIKOBY IO OCHOBY ITOp€3a.

1 Topnana Vnnh-Ilonos (yp.), IIpasHe ocHose iopeckoi caseiiiosarwa, Beorpan, 2007, cTp.
353.

2 T. Vinuh-Tlonos (yp.), Has. geno, cTp. 353-359.
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II Iunmja pasrpanmdema nsmely mehynaponnor nmopeckor
IJIAHVPaba, 3AKOHNTE M He3aKOHNTe IIOpecKe eBasuje

Kaxo mehyHapogHo nmopecko maHnpame 3a /b MMa MITO HYDKe TPOLI-
KOBe II0 OCHOBY IIOpe3a, OJTHOCHO LITO HIDKY e(eKTVMBHY IIOPEeCKy CTOIY,
IIOCTaB/ba Ce MUTabe Koje TPaHCaKIyje CIaaajy y foMeH MehyHaponHor mo-
PeCKOr IUIaHMPama, a Koje MOTy [ja ceé OKapaKTepuIlly Kao IIopecKa eBasiuja.

[Topecka eBas3mja MOXKe OMTM He3aKOHUTa U 3aKOHUTA. HesakoHU-
Ta IOpecKa eBasuja (eHIV. tax evasion) obyxXBaTa OHe HOCTYIIKE IOPECKOT
00Be3HMKa ycMepeHe Ha n3beraBame Ilahama rmopesa Kojuma ce KpIiu Io-
peckn 3akoH. TakBa eBasMja CaHKIIMOHMCAHA je Ha TEPEHY Ka3HEHOr IIpaBa.
3akoHNTa IOpecKa eBasuja (EHIL. tax avoidance) IOCTOjU KaJa MOPeCKM 00-
BE3HMK yMambyje IopecKy obaBesy, He Kpiuehu mpu ToM mopecke mpormce.
OHa ce jaB/pa y /1Ba BUJIAa U TO Kao:

e JICTUTMMHO MMHUMM30Bambe IIopecke ob6aBese (HIIp. y BULY y3[piKa-
Balkba Of IOTPOILIbe ONOPe30BAaHMX IPOM3BOAA, CYNCTUTYLUje
OIITpUje ONMOPEe30BaHOI aPTUK/IA Oake ONOPE30OBHMM, MCKOPUII-
haBamwe 3aKOHOM IIpy>keHe IIOpecKe OJNaKIIuIle y BUAY yOp3aHe
amMopTu3alyje MOojeANHIX OCHOBHUX CPefCTaBa U CIL.); U

* HEJIETUTUMHO MIUHJMI30Bambe Iopecke obaBe3e — HEIIPUXBAT/bUBO Y
CMUCIT [ia, MaKO 3aKOH HUje IIpeKpllleH, 0/1asy g0 oHeMoryhapama
OCTBapMBama LM/beBa pajil KOjUX je IOHeT.

JlernTMMHO MMHUMM30Balbe IMOpecKe obaBe3e HUje IpeAMeT aHTH-
aby3MBHOT jIelOBaba, HEErNTUMHO, MehyTuM, jecte.’

MelyHapogHo moOpecko IUIaHMpame CIafia y JIeTUTUMHY 3aKOHMUTY
HIOpecKy eBasljy, 03Ha4yaBajyhy ce apyraumje m Kao IpUXBAT/bMBa IIOPeCKa
eBasuja (eHIL. acceptable tax avoidance). CyluTMHCKa pasinka, fakie, nsmehy
3aKOHUTE ¥ HE3aKOHUTE MOPECKe €BasMje CacToju ce y TOMe LITO je 3aKOHU-
Ta IOpecKa eBaslja 3aKOHOM J[03BOJ/bEHa, TOK He3aKOHIUTa IopecKa eBasuja
3aKOHOM HIje 03BO/beHa. Mame jacHa pasnmka je, MehyTtum, usmeby mern-
TYIMHE U HeJIeTUTVIMHE 3aKOHNTe IOpecKe eBasuje M3 pasjora mTo BehmHa
3eMaj/ba IIpU3HAje IpPaBO IOPECKMM OOBE3HMIMMa [a OpraHu3yjy cBoje
IOCTIOBalbe Ha HauMH Koju mM omoryhasa mmahame mTo Mamer mopesa.
Kako 6m 6mno ncnuraso ja mu ofpeleHa TpaHcakIyja IpencTaB/ba Helern-
TYMHY 3aKOHMTY IIOPECKY eBasljy, KOHKpeTHa TpaHCaKIMja 6u Mopaia ja
Oyze mogBpruyTa crnefgehum tectoBuma:

3 Dejan Ionosuh, Iopecko tipaso, 10. uspame, beorpan, 2013, ctp. 48-49.

4 Raffaele Russo (ed.), Fundamentals of International Tax Planning, Amsterdam, 2007, cTp.
49.
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o TeCT HaMepe;
o TeCT IIOCTOjama eneMeHara apTuduiyjentoctu (,8euminauxoi’);

o TeCT IOpecKe yIITefie; I

+ TECT TIOCTOjamba ellierha HaJIeKHOT TIOPECKOT OpraHa.’

III AuTH-a6y3uBHaA MpaBUiIa — yHOpPETHA aHAIN3a

ITopeckn opranu jemHe 3emsbe, ommTe roBopehy, Mory ma ce cympo-
CTaBe HeJIETUTMMHO]j 3aKOHIUTOj ITOPECKOj €Ba3yjyil Ha Ba HaYMHA:

+ TyMauemeM IIpeMa eKOHOMCKO]j CymTyHu (eHrL. substance over form

doctrine); u

. aHTI/I-a6y3MBHI/IM ?:aI(OHO,HaBCTBOM.6

AnTH-abysuBHa npaBwia (eHIT. anti-avoidance rules) 3a crpedaBame
nopecke eBasuje kopuurhemeM TeXHIKa MehyHapOJHOT OPeCKOT ITaHMpaba
JieTe ce Ha:

« nomaha aHTH-a0y3MBHA ITpaBuUIa;

o aHTH-abysMBHa IpaBM/Ia CafipPkaHa y yroBopuMa o u3beraBarmy
JIBOCTPYKOT OIIOpe3uBamba; 1

e OCTajIE€ M€pe 3a ClIpe€vaBame eposl/[je Iopecke OCHOBMHC.7

1. Jomaha anTH-a6y3nBHa npaBuia
a) Otiwinia anitiu-aby3usHa upasuna

OmnurTa aHTU-a0y3MBHA IIpaBWIa NpeAcTaB/bajy foMaha mpasuia Koja
omoryhaBajy mopeckym BIacT¥Ma Ja Ha [pyradujy HA4MH TPETUPAjy TPaHC-
aKLujy YMjy je jefVHU WIM ITIaBHM IW/b NIpMOaB/balbe HEONpPaBJAHNUX IIO-
peckux kopuctu. Bemvkn 6poj momahux mopeckux cucrema cajpyke Takpa
HpaBWIa, OMI0 Y BUAY AMPEKTHUX Ofpef0y MHKOPIIOPYCAHNX Y OKBUPY IO-
PecKMX mporca, 6110 y GopMy ONIITHX MIPUHINIIA 370yTIOTpebe IpaBa, Te-
HepaTHO pa3BUjeHMX Off CTpaHe JIOKaTHMX Cy/oBa y foMahoj cyackoj mpak-
cu. O6MM OBMX ITpaBW/Ia Bapypa Off jefiHe O APYTe jyPUCAMKIVje U Y HeKUM
CTy4ajeBMMa Takobe 3aBMCH Off TOra KakBa je IOpecka KOpUCT npubaB/beHa,
y TOj WIM HEKOj APYTOj jYPUCAUKIVjM, OFHOCHO Ja I TYOMTaK MOPecKux
npuxopa noraha mpuxoze nomahe nm crpane semsbe.

II. ITomosuh, Has. geno, cTp. 50-51.
II. TTortoBuh, Has. geno, cTp. 51-56.
R. Russo, Has. geno, cTp. 207-240.

L N N »

R. Russo, nas. geno, ctp. 207-208.

157



CTPYYHA MUIJBEIBA IIpaBo u npuBpena

Y OKBMPY CPIICKOT HOPECKOT IpaBa OIILITA aHTU-aby3UTHBAHA Ipa-
BUJIA CafipXKaHa €y Y WI. 9 3aKOHa O IOPeCKOM MOCTYIIKY 1 ITOPECKOj afMu-
Huctpauuju (y gampem tekcty: 3I1ITA). OBuM wiaHoM feduHuIIe ce HaueIO
¢dakTunureTa Ha cnegehy HaumH:

 TIOpecKe uumbeHMIle YTBPhyjy ce ImpemMa mUXOBOj eKOHOMCKO] CyII-
TUHM (TyMademe IpeMa eKOHOMCKOj CYLITHHN);

e aKO C€ CHMMY/IOBAaHVIM IIpaBHVM IIOC/IOM IIPMKpVMBa HEKM [OPYyIu
IIpaBHU I10CA0, 3a YTprMBafbe IopeckKe obasese OCHOBY YMHM OMC-
VIMYJIOBaHI IIpAaBHU I10CAO0;

e KaZla Cy Ha IPONUCHMA CYNPOTaH HA4YMH OCTBApeHM IIPUXOAN,
OJIHOCHO CTe4yeHa MMOBUHa, Ilopecka ympasa he yTBpautu mope-
CKy obaBe3y y CKIaJy ca 3aKOHOM KOjuM ce ypeDhyje ogrosapajyha
BpCTa Iopesa.

6) IIpasuna y 6e3u ca ClpaHum KOHMAPOAUCAHUM KOMUAHUjama

[TpaBuia y Besu ca CTpaHMM KOHTPOIMCAHUM KOMIIaHUjaMa (eHIJL
controlled foreign company rules, CFC rules, y namem texcry: LIOL] npasuia), y
OIIILTEM CMIUCITY, IPEICTAB/bajy NPaBIIa KOja [1ajy IIPaBO 3eM/bU []a OIIOpe3yje
CBOje pe3uJieHTHe TIopecke 0OBe3HMKe 3a IPUXOJ] OCTBAPEH Off CTPaHe MHO-
CTPAHOT eHTHUTEeTa KOHTPOIMCAHOT Off CTPaHe Pe3N/IEeHTHOT MOPeCKor 06Bes-
HMKa. 3anpaBo, MOryYhHOCT Bplema KOHTPOJIE HaJl MHOCTPAHUM E€HTUTETOM
omoryhaBa pesuyieHTHOM IOpecKOM OOBE3HUKY Ja KaHa/luIle IPUXOfe Ka
VMHOCTPAHOM €HTUTETY U Jla OMJIOKM AUCTPUOYIHjy IpodUTa OCTBAPEHOT Of
CTpaHe Hepe3MIEHTHOT €HTUTETa 1M Ha Taj HAYMH OCTBAapy Ofijlararmbe Iopesa
Koje y IojeAMHaYHMM CTy4ajeBuMa MoxKe fja 6yzie Heonpeheno. Obpasnoxere
3a MOCTOjalbe OBUX IIpaBM/Ia IO/Ia3K Off IIPETIIOCTABKe a PEe3UNIEHTHHU IIO0-
pecku 00Be3HUK MOXe, KopullthemeM pasIndnuTX CTPYKTYpa, 4a IpeycMepn
npoduTe Ha CTpaHe KOHTPO/IUCAHe KOMIIaHMje Koje Cy Cy6jeKTU IOBO/bHMjer
HOpecKor TpeTMaHa Ha ocTBapeHM npuxogs. OBo oMoryhaBa mopeckom 06-
Be3HMKY Jia OJJIOKM CBOjy IIOpecKy o0aBe3y O MOMEHTAa pelaTpujanuje
npoduta. Kako 6u crpeunsmn oBo ofjiarame, foMahyt opecky CUCTeMH Caji-
PrKe mpaBuia Koja oMoryhaBajy MopecKuM BIacTMMa Jja OLOpe3yjy Ipuxofe
OCTBapeHe Off CTPAaHMUX KOHTPOJIMCAaHUX KOMIIaHNja Ha Kpajy TOi/He, YIMe ce
€IVIMUITY KOPUCTY IPOMCTEKIIE Off Ofi/Iararba.

CaMm 1nojam ,,KOHTpo/Ia“ Moxe fia Oyzie TyMadeH Ha pa3InuuTe HadlMHe
Ofl CTpaHe PasIMIUTHUX 3eMajba, a Y HeKuM ciydajeBuma ce LIDII nmpasuia

9  3axoH 0 IOPeCKOM IIOCTYIKY ¥ mopeckoj agmuuuctpauuju (Caymbenu inachux PC, 6p.
80/02, 84/02 - ucnpaska, 23/03 - ucnpaska, 70/03, 55/04, 61/05, 85/05 - mp. 3aKoH,
62/06 — np. 3akown, 61/07, 20/09, 72/09 - pp. 3akoH, 53/10, 101/11, 2/12 - ncnpaska,
93/12, 47/13, 108/13, 68/14), 4. 9.
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Takohe IpyuMemyjy U Ha IoBe3aHe KoMIaHuje. Vmak, kpajiuu edekty 6mmo
kojux LI®Il mpaBmia y OCHOBM Cy UCTH, a TO je OIOpe3MBame Ha TeKyhoj
OCHOBY IIPUXOJia HEPE3ULEHTHUX €HTUTETA Y 4Mjoj BIACHUYKOj CTPYKTYpU
YHECTBY]y Pe3UIEHTHNU TIOpecKu 06BesHmIL.

LI®II npaBuaa ce KOpucre, fakie, of CTpaHe MHOIMX 3eMa/ba Kao
CPefiCTBO 3a CIIpevyaBame eposuje fomahe mopecke OCHOBMIIE M KaKo Ou ce
pesumeHTH 0becxpabpuin fa npeballyjy cBoje IpUXofe Y jypUCAUKIINje Koje
He HaMmehy mopese, ofHOCHO Hamehy Hopese 0 HUCKMM CTOIIaMa.

W mopen usysernor sna4aja koje LIDIl mpaBuma mmajy Kao cpep-
CTBO 3a CIpevyaBame eposyje gjoMahe Imopecke OCHOBMIE, CPIICKO MOPECKO
3aKOHOJABCTBO He CaJp>Ky OBa IPaBIJIA, IITO 3a MOCIAEHVIYy MOXe Ja UMa
Kopuinheme oBe YNMbEHNIIE IPVMINKOM CTPYKTYPUparba TPaHCaKIuja, Ha Ha-
YMH Ha Koju 61 Kpajiu edekat Morao fa Oye yMameme IIopecke OCHOBHUIIE
¥ TIOC/IEANIHO TOME HVDKY HUBO jaBHUX TIPUXOJA.

Kao cyncturyr LI®I npaBunmma y Cpbuju mormo 6m ga Oyne
kopuitheHo Havyeno gaxkTuuureTa cagpxano y wi. 9 3IIIIITA, anu je y Besu
oBora Taxobe morpe6HoO Ja ce HaIIOMeHe Jja Cy ¥ YIPaBHA U Cy/ACKa Ipakca y
IOMeHy IpuMeHe Hadena gakrunurera y Cpoujy IpUINYHO OCKY[He.

6) IIpasuna y ee3u ca yiiareHOM KAUUMLATUZAUUJOM

[IpunmkoM CTPyKTypama M3BOpa (pMHAHCUpama 3a CBOjy 3aBNCHY
komnaHujy, MHK kao MaTiyHa KOMIIaHMja JOHOCK OJTIYKY O BPCTHU KallnUTa-
na xoju he ma 6yze miacupas y 3aBucHy komnanujy. JIpyrum peunma, MHK
JOHOCY OJJIYKY O BYCMHU COIICTBEHOT U I103ajM/bEHOT KanuTaaa KojuM he ce
¢buHaHCMpaTH 3aBMCHA KOMIIaHMja. Y ClydajeBMMa Kajia ce MaTU4YHA U 3a-
BJICHA KOMIIAaHMja Hajla3e y OKBUPY JBE pasaU4uuTe MOPECKe jypUCIMKINje,
VM3HOC COIICTBEHOI KalUTajaa KOju MaTM4Ha KOMIIAHMja IIacupa 3aBUCHO]j
yrunahe Ha mogieny onopesusux npodura usmeby e e jypucavkuuje.

Ca mopeckor acreKkTa, TpeTMaH HakHafle IlaheHe 3a kopuirheme
1103ajM/bEHOT M/IM COIICTBEHOT KallMTana, CYIITUHCKU ce pasnuKyje. Ommre
roBopehn, mnahene kamare, Kao IjeHa 3a 103ajM/bEHN KaIIUTaJI, IPECTaBIbajy
OfOUTHY CTaBKy IpUIMKOM YTBphuBama OOBe3HUKOBe IOpecKe OCHOBM-
1ie, IOK ca JpyTre CTpaHe, IMBUJiEHJe, KA0 HaKHA/la 33 COIICTBEHM KaIluTall,
takobhe ommre ropopehm, He mpepcTaBbajy OfOMTHY CTaBKy INPUIMKOM
yTBphuBama 06Be3HNKOBe IOpecke ocHoBMLe. Ha 0CHOBY oBOra o4nrieHo

10  R. Russo, Has. geno, cTp. 212-213.

11  Deloitte, Guide to Controlled Foreign Company Regimes, 2014, [OoCTyIIHO Ha ampecu:
http://www?2.deloitte.com/content/dam/Deloitte/global/Documents/ Tax/dttl-tax-guide-to-
cfc-regimes-210214.pdf, 7.9.2014, ctp. 1.

12 [I. Tlonosuh, Has. geno, cTp. 56.
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je ma pasIMYMT MOPecKy TPeTMaH AMBUJICH[Y U KaMara cTBapa MoryhHoctu
3a aKTMBHO BoDheme Mel)yHapoIHOT MopecKor IIaHnpama.

IIpaBuna o yrameHoj kanutamsaunju (eHrn. thin capitalization rules)
UMajy 3a Wb fla oHeMoryhe onbujame ofpeheHor M3HOCA TPOIIKOBA KaMa-
Ta HOpWIMKOM yTBphuBama 0OBe3HMKOBe MOpecKe OCHOBHIIE, Kaja OHOC
usMeby nmosajmpeHor u concrseHor kanurana npebhe ogpehern Huso.

Y OKBUPpY CPICKOT IIOPEeCKOT 3aKOHOJABCTBA IIPaBWIA O YTambeHO]
KaIUTaIM3anMju cafp>kaHa Cy y WI. 62 3aKoHa O Iope3y Ha JOOUT IpaBHUX
mmua (y mabem texcry: SIIJITI) xojuM je mpommcaHo fa:

e KOJI Ayra IpeMa IOBEpPMOIy Ca CTAaTyCcOM IIOBE3aHOI JIMIfa, IO-
peckoM OOBE3HMKY, U3y3eB OaHIM U NPUBPENHOM APYIITBY Koje
06aB/ba f1eN1aTHOCT (PMHAHCHjCKOT JIM3MHTA, Ce IIPU3Haje Ka0 PACcXOf
y IOpecKoM OMIaHCY M3HOC KaMmare U Ipuiafajyhux Tpomkosa Ha
3ajaM, OJ{HOCHO KPEIUT [0 BUCUHE YeTBOPOCTPYKE BPEFHOCTH 00-
BE3HMKOBOT COIICTBEHOT KAINTa/Ia;

« 3a 6aHKe U JaBaole PMHAHCUjCKOT JIM3VHTA TMMUT IIPEACTaB/ba Jie-
CeTOCTPYKY U3HOC 0OBE3HMKOBOT COIICTBEHOT KANNTAJIa;

o COIICTBEHM KamuTas ce JeduHuMIIe Kao pasnnka usMmeby akTuBe Ha
KOjy OOBE3HMK OCTBapyje NPUXOJ M AYroBa Ca HOM IIOBE3aHNX,
C TUM LITO Cy aKTMBa M JYTOBM YIPOCEYEHM 3a CTaibe Ha JaH 1.
janyapa u 31. gerem6pa texyhe rogune.'?

1) Aniiu-aby3usHa tpasusna 3a tiopecke pajese

[Mojenuun momahu mopeckym cucTeMm cagpke HOpMe 4YMjU je IWb
cIipevaBame Kopuirhema jypUCAMKIVjAa O3HAUEHUX Kao IIOPECKU pajeBM.
AHTu-abysuBHa IpaBuIa 3a IOpecke pajeBe (eHIN. anti-tax haven rules)
capxxe ofipenibe koje, n3Meby octasor, He Mpu3Hajy Kao OFOUTAK TPOIIKO-
Be HacTajie y TPaHCaKlMjaMa ca eHTUTeTMMa JIOUMpPaHUM Yy OKBUpY IOpe-
ckrx pajesa. Takobe, Heke 3em/be HamMehy BuIlle cTOIe TOpe3a MO OAOUTKY 3a
nahama yunmeHa y KOPUCT eHTUTETa KOjU Ce Hajla3e Ha JIMCTH jyPUCHUKIINja
O3HA4YEHMX K0 IIOPECKM PajeBI.

IlITo ce TWYe CPICKOT MOPECKOT IpaBa, aHTM aby3MBHA IIpaBM/Ia 32
nopecke pajese caapxana cy y 3IIJIIII, koju mponucyje Koja jypucauknyja
ce cMaTpa jypUCAMKLMjOM ca pedepeHIjaTHIM TOPECKUM CUCTeMOM (I10-
PecKMM pejeMm), Kao 1 Koje JInIie ce CMaTpa Hepe3auIeHTHYM IIPaBHUM JIAIeM

13 3akoH o mopesy Ha fo6ut npasHux mua (Cayxbenu inachux PC, 6p. 25/01, 80/02 - np.
3akoH, 80/02, 43/03, 84/04, 18/10, 101/11, 119/12, 47/13, 108/13; mame y ¢dycHOTama:
3IIOITI), umn. 62.

14  R. Russo, nas. geno, cTp. 228.
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u3 jypucaukimje ca npedepeHIujaTHuM nopeckum cuctemom.'” Jase, mc-
TUM 3aKOHOM IIPOIMCAHO je fla ce Ha NpPUXOfie KOje OCTBApy HEPE3NUJIEHTHO
IpaBHO JIUIIe U3 jypUCAUKIMje ca pedepeHINjaTHUM IOPECKUM CUCTEMOM
obpauyHaBa u mraha nmopes mo og6uTKy o cromnu o 25%, 6 mox je 3a ocrane
Hepe3ufIeHTHe TTopecke 00Be3HMKe CTOIIa rmopesa 1o ofgourky 20%, ykomm-
Ko MelyHapogHUM yroBOpoM 0 usberaBamy JBOCTPYKOL OIIOpe3VBama Huje
npyradnje ypebeno.

[Toce6HMM TNPaBMIHMKOM CPIICKO IOPECKO 3aKOHOJABCTBO Hedu-
HUIIE JINUCTY Of, 51 Mopecke jypucOuKLMje O3HaYeHe Kao jYpUCHUKIIMje ca
npedepeHIjaTHIM IOPECKMM CUCTEMOM.

Moro 61 ce faxite pehi fa CpICKO IIOPECKO 3aKOHOAABCTBO MPOIINCYje
aHTM-a0y3MBHA IIPaBIJIa 32 IOPeCKe pajeBe Koja 3HAYajHO OTeXKaBajy U 4MHe
HeepuKacHMM Kopuinhere TeXHMKa MelyHapORHOr IOPecKOr IIaHupama
y KOjuMa Cy yK/by4eHM UM eHTUTETH JIOLMPAHU Yy OKBUPY IOPECKUX pajeBa.
[IpakTyHO MehyTuM, mmak mocroju mpocrop 3a Kopuirhemwe eHTHTe-
Ta JIOLVPAHUX Y TOPECKUM pajeBrMa 3a crpoBobeme oppeheHnx texHmka
MebyHapogHOTr mopeckor IUlaHMpama, Noce6HO MMajyhu y BUAY OACYCTBO
LI®IT mpaBmiia, Kao U MPaKTUYIaH M30CTAHAK IpUMeHe Havena GaKkTuimreTa.

g) Cipeuasarve gsocitipyxoi kopuuiheroa iybuiiaka 3a iopecko
KoHconugosarve

Onpehennm TexHnkama Mel)yHapoHOT TOpeCKOT ITaHMpama Moryhe je
fla ce OCTBapeHM T'YOUTAK Y je[JHOj KOMIIAHUjM [iBa IIyTa ICKOPUCTU Y OKBUPY
IIOPECKOT KOHCONMMU0Bamha y IBEMa PasIMINTIM MOPECKUM jyPUCTUKIMjaMa,
Ha KOj! Ha4MH Ce ABOCTPYKO OCTBApyjy MOpPECKe yIUTefle IO jeFHOM MCTOM
OCHOBY. 3a cripoBol)embe oBe TexXHMKe (Koja ce 03Ha4aBa 1 Kao arpecuBHO IO-
pecko mnanuparbe)'’ HeomxomHu cy cremehn mperycnosu:

e MaTKMYHa KOMIIaHMja Mopa Ja Oyje JIOLMpaHa y 3eM/bM Y KOjoj Cy
I03BOJbEHA ITOpecKa ocobabharma 3a rybuTKe ocTBapeHe Y MHOCTpa-
HMM OTPaHIVIMa;

« oOrpaHak Mopa jAa Oyme y 3eM/bM y KOjoj ImocToju MoryhHocT mo-
pecKor KOHCONMAOBama 1 Y K0joj je ZO3BO/BEHO [ja OrpaHaK 62(7)ue
BPXOBHJ €HTUTET y OKBUPY IPYIIe 3a IOPECKO KOHCOMMAOBAIbE.

15 3IIOII, . 3a.
16  3IIOIIJ, um. 40, cT. 3.
17  3IIOITI, un. 40, cT. 1.

18  TIpaBMIHMK O IUCTU jyPUCAMKIMja ca IpedepeHIjaTHuM HopeckuM cucteMoM (Cryx-
6enu inacnux PC, 6p. 122/12).

19 OECD, Corporate Loss Utilisation through Aggressive Tax Planning, 2011, foctynHo Ha
appecu: http://dx.doi.org/10.1787/9789264119222-en, 7.9.2014, ctp. 9-10.

20  R. Russo, nas. geno, cTp. 149-150.
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Ha ocuosy 3II/II1/I, moBe3aHa mpapHa muia’! umajy mpaso ja Tpaxe
NIOPECKO KOHCOMMAOBAIbE IOt yCTIOBOM la Cy CBa I0BE3aHa PABHA /IMIIA Pe-
supentn Peny6muke Cp6uje.?” TToce6uum npasuaankom 6mmke ce ypebyje
Ha4lH CIIpeyaBarba JBOCTPYKOr ocnobobherma 1 JBOCTPYKOr OIOpe3NBarmba
TIOjeVHMX IIO3VLIMja y KOHCOMUIOBAHOM ITOPECKOM OVITaHCY.

Hapepena aHTHM-a0y3suBHA IIpaBUa y BENIUKOj MEPU IOCTIDKY CBOj
IM/b KO Cy CBa ITOBe3aHa IpaBHa A aonupana y Cpouju. Mebytum, ako
ce mpumeHn MelyHapomHM crieHapyo, OFHOCHO YKONMKO Y OKBUPY IpyIe
IIOCTOje 1 ITIOBe3aHa IpaBHA JIMIIA Koja HUCY Iopeckn pesupeHTn Cpbuje,
jaBbajy cy oxpebenn mpobnemy y Be3au mpuMeHe OBUX IpaBM/Ia U OTBapa
IIPOCTOP 3a epo3ujy mopecke ocHoBuie. HaBenenu npo6memMn Haj6o/be MOry
ma 6ymy carzieffaHy aHa/JIM30M je[HOT XMIOTeTWYKor mpumepa. IIpermocra-
BUMO, IIpyMepa pajy, fia je y Cpbuju ocHoBaHa ¢upMa ca CIel[ijaTHOM Ha-
MeHOM 3a ¢uHaHcupamwe (FinCo) on ctpane nHoctpaHe koMmnanuje (ParCo).
FinCo je BMCOKO 3ajy)KeHa KOMIIaHMja umju je Kpeputop ParCo (mpy uemy
ce TOUITYjy NpaBUia O YTalkeHOj KalWTaIM3aLMju M NpU 4eMy je IjeHa
KpeiuTa y CKJIafy ca NPVMHINUIIOM BaH [I0XBaTa PyKe™ ) M IO KOM OCHOBY
FinCo nnaha kamary ParCo. IIpernocraBumo pame fa ce ParCo Hamasu y
Xonanpuju, ca kojom Cpbuja ¥Ma 3aK/by4eH yroBOp 0O n3beraBamy JBOCTPY-
KOT' OIIOpe3VBama U IpeMa KojeM ce Ha kamare Koje FinCo mmaha ParCo e
obpauyyHaBa 1 He wiaha nopes o opburtky. Ca npyre crpane, FinCo je Bnac-
HyK Kommanuje y Cpouju (SubCo) xoja ce 6aBu npopuTabMIHIM IIOCIOM.
[Tomrto je m3noc xpeputa koju FinCo xopuctu 3HadajHo Behm op m3Hoca
kpennta koju FinCo mmacupa, ¢puHaHcHjcku pacxomu Koje FinCo octBapyje
3HaYajHO IpeBasnIase mweHe PUHAHCHjCKe IpuXofe 1 1o ToM ocHoBy FinCo
ncKasyje Heto rybutak. O6e xkomnanuje y Cpbuju ucIrymaBajy ycaoBe 3a Io-
pecko xoHcomupaoBamwe 1 FinCo KOpUCTU IPaBo Jla y KOHCONMUIOBAaHOM IIO-
peckoM OmmaHcy mpebuje HeTo mobuTak Koju je mckazao SubCo ca cBojum
ryOMTKOM M Ha Taj HauMH yMamu mopecky ocHosuuy. ITomro ParCo Huje
nopeckn pesuneHT CpOuje, HeroB ONOPe3VBM HETO Pe3yNTaT ce He KOpH-
CTV TIPWINKOM IIOPeCKOr KOHCONMNAOBama, nako je ParCo, y npuHnumy,
OCTBApMoO 3Ha4yajHe (UHAHCUjCKe NPUXOfE Of FinCo.”> Kako mopecku ciu-

21 Ipyny nosesanux mpaBHMX juua y cmuciy 3IIIIDUI uube MaTMYHO IPABHO JMIE U 3a-
BUICHA IIpaBHA JIMIIA aKO Mel)y mIuMa MOCTOju HemocpenHa W I0CpefHa KOHTPOIa Hajl
HajMame 75% aKkuuja unm yperna.

22 3IIAINL, 9. 55, cT. 2.
23 3IIATLL, . 56, ct. 5 u IIpaBumHMK O cafipKajy HOPeCKOr O6MIaHca 1 APYTuM IUTABkIMA

O 3Havaja 3a HaYMH yTBphuUBama mopesa Ha gobut npasHux mua (Crymobenu inacHux
PC, 99/10, 8/11, 13/12 u 8/13), un. 15.

24  Buiue o IPMHUMITY BaH ffoxBarta pyke BusieTy y: Cprcko ¢puckanHo apymTso, CmepHuye
OELI[] 3a tipumery Upasuna o mwpanchepHum ueHama 3a MyaiuHayuonanta ipegyseha
u fdopecke yiipase, beorpap, 2010, ctp. 35-60.

25 Y Xomanpuju ce, nop opeheHuM ycnoBuMa, IPUXOJ OCTBApeH IO OCHOBY KaMmaTa Off
CTpaHMX KOMIIaHMja TPeTMpa Kao AMBUJEHJA ¥ He IOIJIeXe onopesusamy. Pamu ce
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creM XomaHpuje, mop onpeheHuM ycrmoBumMa Takobhe 03BO/baBa MOPECKO
KOHCOJIMOBAaMeE, jaCHO je Ja TyOuTak ocTBapeH of ctpaHe FinCo Moxe IO
Apyru myT Aa Oyae uckopuiheH OpUIMKOM IOPECKOT KOHCOmuaoBama. Ha-
BeJleHM NIpMMep jaCHO MOKasyje [ja aHTU-aby3VBHA IpaBWIa HUCY yCIlena Aa
CIIpede epo3Mjy IOpecKe OCHOBUIIE Y MehyHapogHOM ClieHapujy U #a je fjeo
npo¢uTta KopuurhemeM crienPpUIHOCTI YTOBOPa 0 n30eraBamy ABOCTPYKOT
onope3uBama IpebadeH y Apyry HOpecKy jypucaukuujy 6es miahenor mo-
pesa y 3eM/bl M3BODA.

2. AHTH-a0y3MBHA IpaBHMIA CafipXKaHA y YTOBOPHMA O M30erapamy
KBOCTPYKOT ONOpe3NBamba

Meby HajsHavajHMjuM [IpeTIIOCTAaBKaMa 3a TEXHUKE KOje ce KOPUCTe 3a
IIOpPEeCKO IJIAaHMpatbe Off 3eM/be NeCTUHALIMjE IO 3eM/be PE3U/IEHCTBA CIa/iajy
ofipenbe yrosopa o msberaBamy IBOCTPYKOT OIOpe3MBalba 3aK/by4eHOT
usMeby nBe 3empe. Cpb1ja TPEHYTHO MMa MPeXy Off 54 3aK/by4eHUX yTOBO-
pa o msberaBamy JJBOCTPYKOT onopes;I/[BaH,a.26 HajBaxumja aHTu-abysuBHa
IpaByU/Ia Cafp>KaHa y YTOBOPMMaA O M30eraBamy ABOCTPYKOT ONOPE3NBarba
OfIHOCe ce Ha flepuHICambe 1T0jMa CTBAPHOT BIACHNUKA, Ka0 1 TyMadema yTo-
BOpa 0 n3beraBamy JBOCTPYKOT OIIOpe3VBalba.

a) CitisapHu enacHux

Mopen-kouBeruuja OEIL]] yroBopa o usberaBamy JBOCTPYKOT OIO-
pesuBama npenBuba ma ce, IuMBUJEHMe, KaMaTe ¥ ayTOpCKe HaKHaje Koje
HacTajy y ApXKaBM YrOBOpHMIM, a MCIUIahyjy ce pesupieHTy Apyre Ap>kaBe
YTOBOPHMUIIE, MOTY OIIOPe3MBATM Y TOj APyroj apxasu. Mehytum, n 3emma
U3BOpa Takobe MMa IpaBo a OIopesyje AUBUJICHAE, KaMaTe 1 ayTOPCKe Ha-
KHajJle, IIpM 4YeMy je TO HeHO IIPaBO OIPAaHMYEHO AKO jeé CTBAPHU BJIACHUK
pesUMIEHT gpyTe Ap>KaBe YTOBOPHUIIE.

TepMuH ,,cTBapHM B/IACHUK  IIPBU IIYT je YK/by4eH Y Mojjen-KOHBeH-
tujy OELLIL 1977. Pasnor 3a yBoberme oBOr TepMyHa 61O je 1 jOILI YBeK je,
IpeBeHIMja IIOpecKe eBasyje, OIHOCHO CIIpeuaBaibe pe3ufeHTa 3eM/be I
IOJTaKe IIPaBO Ha KOPMCTY Off YTOBOPA Y Be3! Ca MHBECTUIMjaMa YYMbEHIM
Y IPYTOj 3eM/b) TIPEKO MOCpeHuKa pesusienta Tpehe semmbe.””

KomenTtapu Mopen-konsennje OEIl Ha unanose 10, 11 u 12 cagpke
HeKe TeHepaTHe CMEepHUIe 32 MHTepIpeTalljy TeEpPMUHA CTBAPHU BIACHUK.

JaKae O MOCTOjaly XMOPUAHOT PMHAHCUjCKOT MHCTPYMEHTa, KOjU Ce Ca CTAaHOBUIITA
XOTaH/JCKUX IIPOIMNCA TPETMpPa KAOo ylarame CONCTBEHOT KallMTasa, a ca CTAHOBMIITA
CPIICKMX IIPOIMNCa MMa OO/IMK II03jaM/beHOT KammuTaja (KpeanuTa).

26  [TloctymHo Ha appecn: http://www.mfin.gov.rs/pages/issue.php?id=7063, 11.9.2014.
27  R. Russo, Has. geno, cTp. 229.
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Taxo, npumMepa pagy, y ctasy 12.1 Komenrapa Mogen-konsenuje OEL] 3a
w1 10 ce HaBOAM A Ce TepPMUH ,CTBAPHU BIIACHUK  He KOPUCTH y YCKOM
TEXHIYKOM CMMUCTTY, Beh ra Tpeba pa3yMeTy y KOHTEKCTY U Y CBET/Iy Li/beBa
u cepxe KonBeHuyje, ykpydyjyhu nsberaBame IBOCTPYKOT ONOpe3MBarba I
cIipeyaBama IOPeCKe yTaje U eBasuje.

6) Tymauere yiosopa o usbeiasarwy geociipykol oiope3usarba

[Topen mpuMeHe U3PUYNTHX OfpeOM 3a ClIpedaBame aby3uBHe IIpaKce
ycMepeHe Ka OCTBapuBamby HEOCHOBAHMX KOPMCTH Off yTOBOPa O 130eraBamy
IBOCTPYKOT OIOpe3NBama, Takohe MoCToju u MOryhHOCT #a ocTBapuBaibe
KOPUCTM Off yroBopa Oyzme ombmjeHO U3 pasjiora MHTepIIpeTaliyje OfiroBa-
pajyher yroBopa, Ha ocHOBy mpuHiuna mehyHapopHor jaBHor mpasa. On-
Oujame he 6UTM 3acHOBaHO Ha TyMauewy Ofrosapajyher yroBopa y ckia-
my ca MehyHapomHMM jaBHUM IpaBOM,” Ha OCHOBY IIPaBM/IA Cafp>KaHUX y
beuykoj KOHBeHLIMjM O YTOBOPHOM IpaBy U3 1969. rogune npema 4mjeM 4.
31 yroBop Mopa fo06poHaMepHO fa Oyjie TyMadyeH y lberoBOM KOHTEKCTY 1 Y
CBET/IOCTH HerOBOT MPEIMETA U HeroBor mmmba.> Takobe off sHavaja cy u .
32 xoju je mocBeheH JONYHCKMM CpeficTBMMA TyMaudema, Kao 1 WI. 33 Kojum
ce geduHUIIE KOjU je TEKCT yroBOpa BEPOLOCTOjaH, y CY4ajy Aa je yroBOp
OBEPEH Ha Ba WM BUIIIE je3MKa.

C o63upom Ha To fia ce BehnHa Bakehux yropopa o nsberaBamy ABO-
CTPYKOI OIlOpe3VBama 3acHMBA Ha pememuma Mopen-korsenunje OEIL
mocTaB/ba ce IuTame ynore Komenrtapa Mopen-konsenuje OELLI. Maxo
je HecrmopHo na Komenrtap Mopen-konseunje OELJ] npencraB/ba mMMUpOKO
npuxsaheHN BOAMY 3a TyMauele M IPUMEHY IOPECKUX YroBOpa 3acHO-
BaHUX Ha TOM MOJeNy, UIAK IIOCTOje JuieMe y IOITIefly IPaBHOI CTaTyca
KOMeHTapa.31

3. Ocrane Mepe 3a cipe4yaBambe epo3uje MopecKe OCHOBMILE

ITopen rope HaBeleHNX, IIOCTOje ¥ APYIM HauMHU 3a 60pOy MpOTHUB
CTPYKTypa CauMIeHNUX Ca HaMepoM IIpebaliBamba OIOPEe3VBUX NPUXOAA Y
jypucaMKImje ca HUCKuM nopesuma. OBo je 4eCTO CIyyaj ca T3B. KOMIIaHMjaMa
ca CrenyjaTHOM HaMeHoM (eHI. special purpose vehicles, SPV) koje HakoH

28 OECD, Model Tax Convention on Income and Capital, OECD Publishing, 2014, ctp.
189.

29  R. Russo, Has. geno, cTp. 236.

30 [lejan ITomosuh, Ceerucnas B. Koctuh, Yiosopu Cpbuje o usbeiasary geociipykoi
oiiopesusarwa. IIpasHu oxeup u ilymauerve, beorpap, 2009, ctp. 29.

31 Buiue o Tome Bupetn y: [I. ITonosuh, C. Koctuh, Has. geno, ctp. 31-35.
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peanusanuje TpaHcakiuje 360T Koje Cy OCHOBaHe, OMBajy MU TMKBUVIPAHE,
VIV TIOCTajy HeaKTHBHe KoMIlaHuje (eHI. dormant companies).

JIBa I1aBHa TyMaudemwa y TOM IOIJIefly TUYY ce KOHIeNTa pe3uieHCTBa
U CTa/JIHE ITOC/IOBHE jeIHMULIE.

a) Pesugencitiso

Y curyanuju Kajga pe3ufieHTHM IOPecK) OOBEe3HUK KOHTPOINILE
CTpaHy KOMIIaHWjy KOja OCTBapyje npuxofe y uctoj umu tpehoj semspn, Heke
Ap>KaBe MOTY Jia IOBely Y MATakbe OBaKBe CTPYKType KopuirhibeM KOHIIenTa
pesupeHcTBa. Tako, mpumepa pajy, Ha OCHOBY foMahux rmpaBuia KOMaInHuja
ce MOXKe TPEeTMpaTH Kao Pe3UJEHT 3a IOpecKe CBPXe, YKOIMKO Ce CeUILTE
CTBapHe yIpaBe KOMIIaHMje Ha/la3) Ha TEPUTOPUjU TE€ 3€MJbE.

Ykonuko je usmeby /e gp>kaBe 3aK/bydeH yTOBOpP O M30eraBamy ABO-
CTPYKOT OIIOpe3MBara ¥ YKOIMKO je jeJHO IPABHO JMIe OCHOBAHO Y jeHO]
Ip>KaBY YTOBOPHMIIM, a/IV MMa CeAMIITe CTBApHe yIpaBe y Apyroj, oHo he ce
CMaTpaTu pe3UJEeHTOM CaMO OHe JIp>KaBe YyTOBOPHMIIE y KOjOj MY Ce Hajlas3u
CelMIITe CTBapHe yIpaBe.

3IIITI pedunuIe ojaM pesusieHTa Kao IPaBHO /NIl KOje je OCHO-
BaHO M/IM MECTO CTBapHe yIpaBe M KOHTpO/Ie Ha Teputopuju Pemyb6muxe
Cp6uje.** 3akoHoMm ce He epuHMmIE NeTabHUje TIOjaM CTBapHE yIpaBe 1
KOHTpOJIe, Y/Me ce IIPMMeHa TecTa CTBapHe YIpaBe M KOHTPOJIE 3HA4YajHO
OTEeXKaBa.

6) Citianna #ocnosHa jeguHuya

CranHa 1oc/oBHa jemmHuna (eHIN. permanent establishment) je mpar
Koje Toc/oBame npenyseha jenHe np>xaBe Mopa ja npebe y gpxxaBu nsBopa
KaKo Ou oBa Jpyra ApkaBa MOIJIA [ia ONOpe3yje ZoOUTaK Of TOT IOCTOBamba.
CrajHa IIOC/IOBHA jeVIHMIIA HMje CTaTYCHU OOJVK OpraHM30Bama IOCIIO-
Bama, Beh HauMH Ha Koju ce OHO ofBMja y Ap>KaBuU M3Bopa. [pyrum peun-
Ma, CTajiHa NOC/TIOBHA jefMHIA je (UKIMja MOPEeCcKOr IIpaBa, CKYIl yCIOBa
4MjUM UCIYHeHheM Ap)KaBa M3BOpa Bo0Ouja mpaBo Aa omopesyje JOOUTaK Of
nocnoBama npegyseha gpyre gpxasne.

ITojam cranHe mocnoBHe jeguunie fedunmcan je y 3IIJITI kao cBa-
KO CTa/IHO MeCTO IIOC/IOBamba IIPEKO Kojer Hepe3NIeHTHN 00Be3HMK 00aB/ba

memaTHoCT. >

32 R. Russo, nas. geno, ctp. 237.

33 . Iomosuh, C. Koctuh, Has. geno, ctp 70.
34 3IIOITI, un. 2, cT. 2.

35 [I. Ilomosuh, C. Koctuh, Has. geno, ctp 74.
36  3IIOIUI, un. 4, cT. 1.
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JacHO je ma ce mpmaMkoM crpoBobema TexHMuka MebyHapopHor mo-
PecKOr IUIaHMpama U3y3eTHa MaXKiba obpaha Ha MCIyWEHOCT yCIoBa 3a Ha-
CTaHaK CTa/IHe IIOC/IOBHE jelMHUIE, jep MCIYHhaBabeM yC/IOBa 32 HACTaHAK
CTajIHe IIOCJIOBHE jefiMHMIIe HAacTaje U Hopecka obaBesa ¥ ca TUMe Y Be3u
TPOLIKOBM 4lje MMHVMMN30Bambe IpelCcTaB/ba jefjaH Off IIABHUX LN/beBa II0-
PecKor ITaHNpamba.

IV 3akmpyqak

CaeTcka IpuBpefa je 3axBa/byjyhn akTyeTHUM mpolecuma nbepani-
3aruje u rmobanmsaiuje mocrana clieHa Ha Kojoj ImaBHy yrory nmajy MHK.
Y motpasu 3a mro BumuM npodpurnma MHK akTuBHO KopucTe TeXHMKe
MelyHapoHOT OpecKor IUIaHMpama Kako 61 ocTBapumle MTO HIDKY edek-
TUBHY IIOPECKY CTOILY.

MebynapoaHo mopecko IIaHupame MpefcTaB/ba 1I0jaBy KOjy He Tpe-
6a 3abpanuty n oHemoryhuru, Beh mpe cBeTa MCKOPUCTUTM M OTPaHUUN-
TV HeHe HeraTyuBHe IlojaBHe o6myke. OCHOBHY IIPENyC/IOB 32 OrpaHNYelbe
U CIIpevyaBame HeTaTMBHMX edeKara MehyHapopHOT IOpeckor I/IaHMpama
jecTe MOpecKo 3aKOHOJABCTBO KOje y cebM cafip)Kyl KaKo OIIITa TaKo U II0-
cebHa aHTM-aby3MBHA IpaBWIA U KOje je ca jefiHe CTpaHe HOBO/BHO aTpPak-
TUBHO Jla TIpUBY4Ye CTpaHe JUPEKTHe MHBECTHUIMje, MOK ca [pyre CTpaHe
eMMMMHNIIE VY 3HA4YajHO yMamyje HeTaTuBHe edeKTe Ha jaBHe IPUXOfe
Koje 3em/pa JoMahmH Moxe ma mma 36or TpaHcdepa omope3uBuxX Ipodu-
Ta y a/TepHaTMBHE IOpecKe jypUCAMKIIMje ITyTeM PACIONOXMBUX TeXHMKA
MebhyHapomHOT OpecKoT ITaHNpama.

Maxo cappxu 3Ha4ajaH Opoj OmMIITUMX M MOCEOHMX aHTU-aOy3UBHUX
npaswia, nopecku cucreM Cp6buje Moryhe je fabe yHAIpeaUTH U YIUHUTU
epMKacHMjUM KaKO OIlepaTMBHOM IIPMMEHOM U mobopliabeM nocrojehmx
IpaBW/Ia, TAKO U yCBajameM HemocTajyhux mpaBmma. OCHOB 3a 0BO cBaka-
KO TIPEJICTaB/ba CTA/JIHO CTPYYHO yCaBpIlaBame 1 Npaheme aKTyeTHOCTH U3
006/1acT! MOPECKOT IpaBa 0c0ba Koje Y4eCTBYjy KaKo y Kpeupamy, Tako U y
IpYMEeH) HOPeCKMX MpOIca.
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Dragan BOSANKIC
Hypo Alpe-Adria-Leasing, Belgrade

ANTI-AVOIDANCE RULES FOR PREVENTING
TAX EVASION BY USING TECHNIQUES OF
INTERNATIONAL TAX PLANNING

Summary

In terms of liberalization and globalization of the world economy leading
role in international business have multinational companies, who in looking
for having higher profit rates, actively use techniques of international tax plan-
ning as an integral part of its business policy. In order to attract foreign direct
investment each country tends to shape its own tax system in a way that is as
attractive in terms of investment, but on the other hand it must also pay atten-
tion to the tax rules to prevent or reduce as much as possible tax avoidance, for
what, among other things, are used general and specific anti-avoidance rules.
This paper analyzes the most important anti-avoidance rules in terms of inter-
national tax planning and performs comparisons with the Serbian tax system.
The conclusion of the analysis is that, although Serbia has a significant number
of anti-avoidance rules to prevent tax evasion, there is room for improvement of
the tax system by better practical application of the existing rules, amendment
of existing, as well as the adoption of the missing rules.

Key words: international tax planning, anti-avoidance rules, tax avoidance,
multinational companies.

167



Byx PAIYIIOBU'h
pokropaHT IIpaBHor ¢pakynrera Yansepsurera y Hosom Cany

PE®OPME Y OBJTACTU ITPABA AKITMOHAPA
KAO ITPEAYC/ITOB EGMMKACHOT KOPIIOPATVIBHOT
YIIPAB/bAIbA Y IIPABY EBPOIICKE YHUJE

Pesnme

Osaj pag iioceehen je pegpopmu tpasa akyuoxapa xoja je ysemuxo
3atiouena y iipasy Eepoiicke yHuje, a Koja ce ciiposogu usmenama upex-
iuse 0 UpAsUMA AKUUOHAPA Y Nuciliupanum xomianujama. Ose pegopme
Cy ycnoemeHe youeHoM UOWPeOOM 3a AKIHUBHUjUM Yyueuwhem akyuonapa y
yipasmary AKUUOHAPCKUM GPYUTUBUMA WO je, Y CaspeMeHum ycro8uma,
dociano tpegycnos epukacHe kopropaiiueHe yipase. Y iocnegroux HeKonu-
Ko ToguHa uHitieH3usupao ce pag y tpasuy pedopme y 060j obnaciiu. Ilpe
ceeia, 0gpPHaHo je HeKONUKO KOHCYNIMAUUJA U CUPOBegeHo HU3 yUUTHUKA HA]-
nexcHux tena Eepoiicke yHuje ca c6UM 3aUHIiePecOBaHUM CUUpaHama tio4es-
wu 0g yiupase aKkyuoHapCcKux gpyuiiasa, akyuoHapa, uxosux 3acilyiuHuKka
U casettiHuKka, Ua cée go UOCpegHUKA U UHCTUUILYUUOHATTHUX UHBEeCTUUIO-
pa. Cepxa osux KoHcynmayuja je youasarve Hegociliaimiaka u totiewkoha u
ciliuyaree jacHe ciuke o cilary u UowpedU neiucnamueHe uHitiepeeHyuje y 06-
nactiu ipasa maruHckux akyuonapa. Ilopeg iioia, ogpyca je u ogpeher 6poj
KoHepeHyuja Ha Temy HONONAja, CHATYCA U AKTHUBHUjel aHiaxoeara ax-
yuoHapa, a osum uuttiarem 6asuna cy ce u Hagnexua iiena Eepoticke yruje,
uoityt Eepotickol gpopyma kopiopailiuéHol yipasmwarea. YaoneHu Haiiop, pe-
syniaupao je gonowerwe Ilpegnoia usmene JJupexiiuse o ipasuma akyuoHapa
og citipane Espoticke Komucuje y K0joj cy ysaxceHu HAj3HAUAJHUJU 3aKbY UL
suweioguutbel UCTAPANCUBAbA U TpegioKeHe Mepe KAKO OU ce YoueHu Hego-
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cliauu yKI0HUAU. Ayilop HoCcilyiHo U IpagaitiuéHo aHanu3upa ipegnoxeHa
peuderva, ciilare y 06n1aciliu KOPUOPAMIUBHOT Yiipasbarea U KopuopaiiueHe
gemokpatiiuje, ca HOCeOHUM AKueHIoM HA YyoueHe Upobneme, moiyhHociiu
HUX0601 Tipesasunaxera u peweruma Koja cy tuoxyhena tpegnoiom usme-
He lupexitiuge o tipasuma axkyuonapa. VMucucimiupa ce Ha wiymavervy ipeg-
TIONHCEHUX Mepad, HOBUHAMA KOje OHe goHOoce Y KOMUAHUjCKOM Upasy u u3eo-
gu 3aKmwy4ax o 3Hauajy u moiyhem gomeiily osakeux peuiervd, kao u 6ygyhoj
V703U MAWUHCKUX aKyuoHapa y yupaemwpary akyuoHapcKum gpywiisuma y
Espoiickoj ynuju.

Kmwyune peuu: pedopma, tipasa axyuonapa, Komiaanujcko ipaeo, ipaso Es-
poiicke yHuUje, KOpTOPpATliUEHO Yiipasbatve.

I YBom

I[Tornoxaj 1 mpaBa MamUHCKMX aKIMOHAPa Off CYLITMHCKOT Cy 3HaYaja
3a yIpaB/bambe aKIIOHAPCKUM ipyITBoM. IIpe cBera, akLiMoOHapy yIaxy Ka-
IUTaT Kako OM CTeK1M MmpaBo Ha 6yayhy eKOHOMCKY KOPUCT, aiyu M Apyra
HEVIMOBVHCKa IIpaBa Koja Cy y (QyHKUMjU ocTBapMBama yTUIlaja Ha pajg U
MIOCTIOBakbe AKIMOHAPCKOT ApyIuTBa. Ha Taj HauMH, OHM CTBapajy ApPYLITBO,
¢dopmupajyhn MMOBMHY HEOIXOAHY 3a HeroBo HociaoBame. CBOja IpaBa,
aKIMOHApY peanusyjy Ha CKYNIUTVHM, KOJTEKTUBHOM OpTraHy, KOju CyII-
TMHCKU OJiTydyje O HajBOXHMjUM IMTambMMa M3 HAIJISKHOCTU aKIMOHAp-
CKOT fipymTBa. JVIako ce M3 IPUIOKEHOI MOXKe 3aK/byYUTU fa aKIMOHApU
aKTMBHO Y4eCTBYjy y YIpaB/baiby APYIITBOM U OMIyYMBaHY O IIOCTIOBHO]
HO/IMTHULY, TIOTI0XKAj MAmMHCKMX aKIMOHApa je, y AaHAllbe BpeMe, Y IIOT-
IMYHOCTU MapryuHanu3oBaH. OCHOBHO obefexxje BIXOBOT MO/IOXaja AaHac je
IbJIXOBA IIaCUBU3allMja, Koja oTBapa MoryhHocT OpojHuM 3n0ynorpebama,
cmaby 1oIoXaj aKkI[MoHapa, a ca Apyre CTpaHe, yrpoxaBa eQUKACHOCT paja
yupase. IJacMBHOCT akIOHapa je y3pOKOBaHa pa3IM4uMTUM (aKTOpUMA,
a O3HauYeHa je Kao jefjaH Of CYIITMHCKUX Ipo6reMa y IpaBWIHOM M edu-
KacHOM (pyHKI[MOHMCalky KOPIIOPAaTMBHOI yIIpaB/bama y IpaBy EBporcke
yuuje maHac. OHa je Herfie y3pOKOBaHa He3alHTepPeCOBAHOIINY aKI[MoHa-
pa 3a IOC/TOBame APYLITBA, IOHEKAJ je Pe3ynTaT HeMH(MOPMUCAHOCTH VN
HeJOBOJ/BHOT 3Hama, HEKaJ| je ONpaBJaHa JIMYHUM pPa3o3uMa, pas3ao3uma
IPOCTOPHE Ya/beHOCTH, HOK Hajuelnhe HacTaje Kao pe3y/nTar TOra IITO CY
aKLMOHApU MCK/BY4YMBO HOCBeheHM McIlaTaMa AVBUIEHIM, a 3aHEMapyjy
OCTajIe cerMeHTe cBora ydemha y ApyIuTBy. AKTUBHMje aHTa)KOBabe aKI[MOo-
Hapa OMTHO je M3 BMIIE Pa3jiora, Kako 3a (yHKLUMOHMCAame ¥ YIpaB/baibe
aKLMOHAPCKMM JPYIITBOM, TaKO U 3a CaMe aKI[MOoHape. AKTUBHMjUM IIpK-
CTYIIOM, aKLMOHapy OV MOITIM [ja OCTBape YTHUIIAj Ha MOMMUTUKY HAaKHAJa,
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la cripede 3710ymoTpebe of CTpaHe yIpaBe [PYLITBA, YK/bydyjyhu oHe Koje
CY y B€3M) ca II0Be€3aHMM TpaHCaKLMjaMa, jJa KOHTPOJNILY Pajj KOPIOpaTUB-
He yIpaBe 1 Ha Taj HAYMH JOIPUHECY 3AIUTUTU CBOjUX GUHAHCU]CKUX MH-
tepeca. Ca fipyre cTpaHe, yyemheM y IUTaHMpamy MOCIOBHUX IIOJYyXBaTa,
KperpameM MOMUTHKE yIpaB/balba PpU3MIVMa ¥ KOHTPOJIOM pajia yIpase,
OHIl MCTOBPEMEHO [OINPMHOCE Pa3BoOjy aKIMOHApPCKe [ieMOKpaTwuje, aayu U
eUKaCHOCTM ¥ CTaOMIHOCTU KOPIOPATMBHOT YIIPaB/balba, a CAMUM TUM U
NpoUTAOMITHOCTI ¥ Pa3BOjy aKI[MOHAPCKOT APYLITBA YOIILITE, IIOTOTOBO Y
YC/IOBMMA €KOHOMCKE HEM3BECHOCTH.

1. IupexkTuBa 0 NMpaByMa aKIMOHApa

[ToTpe6a 3a aKTMBHMjUM aHTa)KOBalbeM aKIMOHAPA M 3AIITUTOM HU-
XOBUX IIpaBa Ha TepuTopuju EBpolicke yHIje yodeHa je IpUIMYHO paHo. Ta-
KO je IOYeTKOM Tpeher MmeHujyMa 3amodeTa OICe)KHa MHUIIMjaTHBA Koja je
Oma ycMepeHa Ka M3HaIaKehy HaulHa 3a ITpeBasuIaXkKebe CBe IPUCY THUjUX
npo6semMa y IIpakcy Be3aHuX 3a ydelrhe akiioHapa Ha CefHMAI[aMa CKYIILITHHe
aKLMOHAPCKOr pyiTBa. OBM HalOpM UCXOAMU/IN CY JOHOLIeHe [JupeKTuBe 0
BpLIEHY I10je[HNX IIpaBa aKIMOHApa Y IMCTUPAHUM KOMIaHKjaMa (fape y
TeKCTy: [JupeKkTuBa o mpaBuMa aKioHapa).! Mebhyrtum, naxo je Iupexnna o
IpaByMa aKIYIOHapa y 0BOj 06/1acTy JOHeIa MHOTOOPOjHe MO3UTHMBHE IOMa-
Ke, cajipyKasa je, KaKo ce KacHMje II0Ka3ajio 1 HeKe MamKaBocTu. Hanwme, [lu-
PeKTMBa ce YIIaBHOM 0asypaja Ha peryucame IPeKOTPaHNYHOT I7Iacamba,
uMajyhu y BUAy fa Cy akIMoHapu Hepe3UfIeHTU 4eCTO OMIN y He3aBUIHO]
Ho3MLMju 300T IMPOCTOpHE yAa/beHOCTM u3Meby muxoBor mpeOmBaamuITa
U MecTa ofipXKaBama ceflHMIa cKynuTyHe. CTora Cy yCcTaHOB/beHa IIpaBUIa
Koje ce T4yy mMoryhHoctu ydemha OfjCyTHMX aKI[MOHapa ITyTeM CpefcTaBa
eJIeKTPOHCKe KOMYHUKaluje, Koja oMoryhyjy akuymoHapuma fia y peaqHOM
BpeMeHy IIpaTe M Y4ecTByje y CefHMLIaMa CKYILITHHe, MaKO HUCy (usmd-
KM IpucyTHU. [IMpeKTNBa je MpoKIaMoOBaja IPaBo aKI[MOHAapa Ha I/acambe
y OHCYCTBY, OGHOCHO IJIaCame IyTeM IOLITe, a OTBOPMIA je IyT HajuIpeM
aHTa)KOBalby 3aCTYNHUKA, YKUJAkheM TOTOBO CBMX OrpaHMYerba IPUINKOM
yuemrha myHoMohHMKa Ha cegHMIIaMa CKYIINTHHe, M3jefHavyaBajyhn ra, mo
MIOTIOXKAjy, ca akimoHapom.” Vaxo je HaMepa 6uma fobpa, kacHuje he ce uc-
IOCTAaBUTH Ja je OBAaKBa perylaTuBa CTBOpWIa OpojHe mpobieMe y Ipakci,
IIpe cBera, 300r HEeIoCTojama jaCHMUX IpaBuUIa O Pajay, OATOBOPHOCTY U CY-
K00y MHTepeca 3acTyIHMKA ¥ caBeTHUKA. [lopes muTama IpeKorpaHNYHOT
IIacama, JMpekTuBa CaipXu M IpaBWIa Koje ce OZHOCe Ha IOOOoJblLIabe

1 Directive 2007/36/EC of the European Parliament and of the Council of 11 July 2007 on
the exercise of certain rights of shareholders in listed companies (zame y ¢pycHoTama:
JlvpexTiBa O IIpaBMMa aKI[MOHAPA).

2 JImpexTMBa O IpaBMMa aKI[MOHApa, CTp. 3.
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baxTUYKOr TONOXKaja akiMoHapa. Tako je IpommcaHa jeHaKOCT aKI[MOHa-
pa Koje ce Hajase y MCTOj MO3MUIVjU U HPOKIAMOBAHO 0€3yCIOBHO IPaBO
aKILMOHapa fa Y4ecTBYjy U IJIacajy Ha CefHUIJaMa CKYIIITUHE y OFHOCY Ha
cBoje akuuje. [Ip>kaBe wraHuie cy ce oppendama JIupektuse obasesarne na
Ha TepUTOpUjaMa CBOjUX Ap>KaBa 0be3befie ¥ MOIITOBambe BeOMa CTPUKTHUX
IpaBWIa O POKOBMMA 3a Ca3uBambe CEefHNIA CKYIIITIHE, Koja omoryhasajy
aKIL[MOHApMMa JIOBO/bHO BPEMEHA Jla Ce YIIO3HAjy ca CBMM HEOIXOJHUM JIO-
KyMeHTVMMa. IIpommcuBameM apupMaTMBHMUX INpaBM/Ia BE3aHMX 3a IIPaBO
aKIMOHapa Ha OIyHY JHEBHOT pefja U IPaBO Ha MOCTaB/bakbe MUTambe, 0-
JAaTHO je OjaYaH IOJI0Kaj akiuoHapa. Jako je [JupekTuBa 0 mpaBuMMa ak-
I[MIOHapa OTBOPW/IA BpaTa aKTMBHMjEM aHTa)KOBaIby U JOIPMHENA 3aIITUTH
IJIXOBUX IIPaBa, OHA je KaKo ce yOp30 Iokas3ano O6mia HelOBO/bHA U 3aXTe-
Baja je Haarpaamwy. Kako je ped o obmactu y Kojuma Ap>kaBe WIAHUIE He
Mory noctuhu )e/beHe pesyiTaTe COICTBEHOM MHULMjaTuBOM, 2009. roguHe
3aIloYeT je C/IOXKEH NPolleC aHamuse npasuia [IMpeKkTuBe 1 lHeHuX pesysnTa-
Ta y IW/bY OTK/Ialarma HefloCTaTaKa, Y3 KOHCY/ITOBame MpeCTaBHMKA CBUX
3aM[HTEPECOBAHMX CTPaHA y aKLIMOHAPCKUM JIPYIITBMMA.

IT Youenn HegocTany u Mpeniosn peumema

Pedopme y obmacTu mpaBa akIMOHapa MHUIMPaHe Cy ca JiBa aKkTa y
KOjyIMa Cy MCTAaKHYTH HefoCcTaly u nmpobnemn y mpakcu. Ped je o T3B. ,3e-
JIeHVM IanyMpyMa‘, YOUTHUIMMA, aKTUMa Koje HoHocu EBporcka xomucuja
y uwby nobosplllatba KBaJIUTETa MOCTOjehe ymernciarube, Kako Ou MHMUIM-
pala [UCKyCUjy Y KOjy OM ce YK/by4YMO LITO LIMPM KPYT 3aMHTEPECOBaHMX
cybjexara. 3HaYajHVjM TEKCT je 3e/ieHu nmanmp, ,,Oxsup EY 3a kopnoparusHO
yrpaBmbame (ajbe Y TEKCTY: 3e/IeHM Mamp o KOpIOpaTUBHOM YIIPaB/bakby)
koju je Komucuja fonena 4. ampua 2011. rofuHa ca OCHOBHMM LWJ/beM Jia UC-
nuta epUKacHOCT nocTojeher okBMpa KOPIOPATHBHOT YIIPaB/bama y TNCTU-
PaHMM KOMIIaHMjaMa, a KOjU ce YBPCTO OC/Iama Ha Beh mocTuruyTe pesynrare
3eJIeHOT manmpa ,KoprnoparuBHO yrpaBbaie y GUHAHCHjCKUM YCTaHOBA-
Ma ¥ MOJINTMKA HaKHafie“ (Hasbe y TeKCTY: 3emeHy manup o GpuHAHCUjCKUM
yCTaHOBalMa)4 ox 2. jyHa 2010. rogune. VMako cy pedopMe mpaBa aKI[MOHa-
pa, Kako je Beh pedeHo, MHMLIMpaHe ca /IBa HaBeleHa aKTa, BUXOB Y3POK,
UIaK, Tpeba MOTPAXKNUTH ¥ YOUEHOj IIOTpebu 3a M3MeHOM mocTojeher cucre-
Ma yIpaB/bamba, KOji ce I0Ka3ao Kao HecTabWIaH U HempuiaroheH ycnioBu-
Ma eKOHOMCKe KpM3e Koja je 3axBaTuaa EBpOIICKY yHM)jy ITOCTeAmUX rOfHa

3 Green paper, The EU corporate governance framework, Brussels 5.4.2011. (za/pe y ¢pycHo-
TaMa: 3eJIeHI IIalup O KOPIIOPATHBHOM YIIPaB/bamby).

4 Green paper, Corporate governance in financial institutions and remuneration policies,
Brussels, 2.6.2010. (za/pe y TekcTy: 3e/ieHM Manmnp o GUHAHCUjCKUM YCTaHOBaMa).
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U IOTpeby 3a CTBapameM OP>KMUBOT U e(pUKACHOT CUCTeMa KOPIOPAaTUBHOT
yIIpaB/bama, KOji Ce, yMHOTOME, OC/Ialba Ha aKTUBHMjY Y/IOTYy aKIJIOHapa.

Juckycuju ce NpUK/BYYMO BeluKu OpoOj aKIVOHapa, MHBECTUTOPA,
YJIaHOBA YIIpaBe, eKCIepaTa, IpefCcTaBHIKA Ap>KaBa YIaHUIA M TOCPENHMKA.
Ha ocHoBy e, uspaben je ogpehenn 6poj npensora pelema Koju cy ycMme-
peHu Ka nosehamy aHraxoBama akIVIOHapa, a KOjyu Cy KacHMje Ipey3eTn y
HM3Y aKaTa pasnn4nTux Tena EBporicke yHuje, uameby ocranor ,, AkumoHor
m1aHa: EBpoIcKko KOMITaHMjCKO MPaBO M KOPIIOpaTUBHA yIpaBa — MOAEPHU
IpaBHM OKBUP 3a aHTa)KOBaHMje aKLVOHape U OApXKUBe 1<0MnaHMje“5 u3
2012. ropuHe (mabe y TeKCTy: AKIMOHU IUIaH) U VHUIVjaTUBE 32 PEBU3N)Y
JupexTuBe 0 mpaBuMa aKuMOHapa6 ox 2013. ropure. Ha ocHOBY 06MjeHux
HOflaTaKa M akaTa Koji Cy Ha OCHOBY TOTa JJOHeceHM, u3pabeH je 1 KoHauHU
IpeqIor u3MeHe JIMpeKTuBe 0 MpaBuMa aKLMOHapa ofi cTpaHe Komucuje, 4.
anpuna 2014. ropune.

1. AHraxoBame aKIlIOHapa

OcHoBHI 3afiaTak pepopMe y 06/macTy IpaBa aKLMOHAPa jecTe — aKTH-
Balyja aKI[VIOHAPa, OZHOCHO, HJXOBO AKTUBHIIje aHTAKOBAIbe Y YIIPAB/batby
aKIMOHAPCKUM APYLITBOM. [locebaH aKijeHAT je CTaB/beH Ha KBAJIUTET, a He
KBAaHTUTET U MHCUCTUPAIO Ce Ha Ipefy3MMamy Mepa pajy JyropovHujer
aHTXKOBaMba aKI[MOHapa.” JeHa O TaKBUX Mepa, mpenubeHa aKIMOHNM
IUIaHOM, O1JIa je JaBame akiuja 3amocneHnma. Ha Taj HaumH 3amocieHu 6u
Ovtu oxpabpeHM Jja ce BMILE aHTAaXYjy, ca 003MpoM Ha TO Aa 6u Taja 610
YK/bY4YeH U TUYHYU €KOHOMCKIU MHTepec, a MOofpasyMeBa ce ha Ou ce Tume
10610 HOBM KOPIYC aKI[MOHapa Koju O6u Ha [y’ke cTase OuiM 1moBe3aHM ca
APYLITBOM.

KopnopaTtnsHo ypaBpame noppasymeBa ogHoc nsmeby MeHajiMeHTa
KOMIIaHuje, ogbopa 1 aKuyMOHapa y CMMCITY YIIpaB/baiba ¥ KOHTPOJIE KOM-
naHujoM. [Jo6po KOpIIopaTUBHO yIIpaBjbakbe CTOTa je yermoB/beHo Melyco6HOM
capampoM usMeby CBUX CTPYKTypa YHyTap KOMIIaHUje, a IIoApasyMeBa I aK-
TUBHO yd4elnhe akiuoHapa. Ha taj HaumH, akimoHapyu 61 gonpuHenu 60mbeM
HOCTIOBalY KOMIIAHN]je, a/iii 6M MCTOBPEMEHO M 3ALITUTUIN CBOje EKOHOMCKE
unTepece.® Crora je 3ak/bydeHo fa 61 akiumoHapy Tpebamu 6utu oxpabpe-

5  Action plan: European company law and corporate governance — a modern legal fra-
mework for more engaged shareholders and sustainable companies, Strasbourg
12.12.2012. (gape y pycHOTaMa: AKIMOHM IUIAH).

6 Initiative Revision of the shareholders rights Directive (2007/36/EC), 02/2013 (name y
¢dycHorama: MHnunjatusa 3a peBusujy JupekTuBe 0 IpaBuMa aKIMOHAPA).

7  Summary of the informal discussions concerning the initiative on shareholders
engagment, Brussels, 17. april 2013, cTp. 4.

8 AKIVOHU IIaH, CTP. 2.
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HJI J]a Ce BMIIIE QHTAXYjy Y KOPIIOPAaTUBHOM yIIpaB/bamy. 1o 61 ce HOCTUITIO
TAaKO IITO OM MM Ce TapaHTOBAJIO BHUILE IIPaBa, WITO 01 y MepCIeKTUBYU pas-
YITHPAJIO IIPEBEHIINjOM 3/10ynoTpeba pyKOBOAWIALIA, IIpe CBera, moBehameM
KOHTPOJIE Off CTpaHe aKIoHapa. TokoM fe6aTa n OKpYITIMX CTONOBA HOLIIO
ce 710 3aK/byYKa JIa je HEONXOIHO OJIAKIIATH capafiiby u3Mehy akimonapa u
HAMETHYTU M3BeCcHe oOaBe3e MHBECTUTOPMMA, MEHallepyMa ¥ 3aCTyIHUIIN-
Ma pajjy IOCTM3alba HaBeeHNUX IMbeBa. Y TOM CMMCTY, pedopMa IpaBa
aKIMOHapa Ipef/IoXKeHa je Y YeTHpy 06/1acTu: a) o6 osblIambe KOHTPOJIE aK-
IMOHapa HaJl IOJIMTUKOM 3apaja; 6) mo6osplrambe KOHTPOJIe Hall HOBE3aHNM
TpaHCaKIMjaMa Koje YIpo)kaBajy MHTepece KOMIIaHMje U aKIMOHApa; B) pe-
¢dbopma y 06/1acTy 3aCTYIIHMKA Y CABETHYKA; I') IPOMVICUBabe TOCEOHNUX Ipa-
BIIA Y 06MacTy nAeHTH(UKaIyje aKIIOHapa 1 MOINTUKE M3BELITaBaba.

2. IllonuTuKa HaKHajga

JenHO On IEHTpaMHNUX NNTama pedopMe aKLMOHApa OUIIO je MUTambe
HONMUTUKe HakHazia. TokoM fiebaTe 3aK/bydeHO je Ia aKI[MOHAPU MIMajy BeoMa
B)XHY Y/IOTy V¥ GOPMY/INCaky M KOHTPOIN MONUTUKE HAKHAJE M CTBApamy
CHCTeMa IpaBegHOr U euKacHOr uciahuBama, KOju je y MHTepecy Kako
aKIJIOHapa, TaKO ¥ CaMOT JAPYLITBA. YYECHUIM Cy 3aK/bY4M/IN Ja JIOIIA MO-
JUTUKA HAaKHAJia JOBOAM 10 HelpaBeSHMX TpaHcdepa MMOBUHE KOMIaHNje
¥ aKIOHapa yIpaBy, CTOTA je HEOIXOLHO OoMOryhuTyu akiyoHapuma 60/bu
Ha/30p Hajl monuTHKOoM HakHaze.” [Ipemtoxkena pedopma ce y 06/1acTut KOH-
TpOJi€ HaKHajJa pPyKOBOAM/Iala M MOINTUKE HaKHal€ 3aCHMBa Ha TpU IIPUH-
uIma:

a) ITpuMHIMII TPaHCIIAPEHTHOCTU — y4eCHUIM fiebaTe Cy ce CIOXWIN
fia je HeomxomHo omoryhuTy Buine nHMOpMalUja aKIMOHAPUMA O
IpYMamyMa PyKOBOAM/IALA M CTPYKTYPU M NMOMUTUMIM IUTahama
YOIIIITe, MAKO Cy M3PA3WIN 3a0pMHYTOCT Ja 6M TO MOITIO JlOBe-
CTU [0 eKCIIaH3Mje CMamberba 3apaja y KOMHaHI/IjaMa.lo OBo nc-
TOBPEMEHO IPECTaB/ba U IPENyCIOB Bplilekha KOHTPOJIe M HaJ30-
pa Ofl CTpaHe aKIMOHApPa, alu ¥ BPCTy IpeBEHTUBHE Mepe pajiu
CIIpedaBama 3/10ynoTpeda off CTpaHe yIpase.

6) ITpuHuMII Haf30pa M KOHTPOJIE Off CTPaHe aKI[MOHapa — aKIMOHa-
pu Tpebajy ma mpeysMy aKTMBHY YJIOTy y IOCTYIIKYy Hajj30pa Haj
HO/IMTUKOM HakKHazia. Ha Taj HauMH akiyoHapy Ou 3alUTUTWIA U
COIICTBeHe 1 MHTepece KoMmnaHuje. CaM IOCTyIaK KOHTPOJIe MOTao
Ou ce BpIINTY Ha pas3nu4nTe HadYMHe, NMHPOPMICAhEM, CKpeTaheM

9 AKUMOHU IUIaH, CTP. 9.

10 Summary of the informal discussions concerning the initiative on shareholders
engagment, Brussels, 17. april 2013, cTp. 6.
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HaXme, MOCTaB/balbeM INTamba, OofoOpaBameM I I7NacameM 3a
U3BEIITaje.

B) IIpuHumm opobpaBara IOMUTHKe HaKHA/le M M3BEIITaja O HaKHA-
flaMa — Y4eCHMIIM Ha ie6aTu Cy ce CJIOKWIN Ja je HEONXOIHO Hpy-
JKUTY aKIMOHapyMa BHUIIE IpaBa y OOIacTy MOMUTHMKE HAaKHAJe,
Kako 6M ce cmpeumse 3/10ynorpede M Kako OM 3alITUTUIN COII-
cTBeHe nHTepece. Crora je mpegBubheHo fla ce Ha TEPUTOPUjU Liejie
EBporcke yHuje akumoHapuma oMmoryhu mpaBo Imaca 0 HOMUTULIN
HaKHaJe ¥I/MIM O M3BEIITajuMa, MAKO je UCTAaKHYTO Ja OU 0BO MOT-
JI0 JOBECTH JI0 Aajbe eKCIaH3uje T3B. ,KPaTKOPOUHMX aKI[MOHApa',
KOje JIOBOJIe y MNTarbe CTabMTHOCT KoMIaHuja. !

3. IloBe3aHe TpaHcakumje

IToBesane TpaHcakmuje Cy MOCIOBY KOje KOMIIaHMja 3aK/bydyje ca -
peKTopMMa WM KOHTPOTHMM aKLJMOHApMMa, a KOji MOTY IIPOY3pOKOBaTU
IITETy KOMIIAHUjM ¥ MalbMHCKUM aKI[MOHAPMMa, jep Jajy MOBe3aHUM JINIIN-
Ma MOryhHOCT Jja IpMCBOje BpeHOCTM Koje IIPUIIa/iajy KOM]‘IaHI/IjI/I.12 Ympaso
U3 TOT pasjiora akIMOHapyuMa ce Mopa oMoryhmtu kopuinheme epukacHuUx
3aIITUTHUX Mepa fa O6M cnpeuwan 3/10yHoTpebe ¥ 3alITUTIIN MMOBMHY
kommaHnuje. Kako cy ce nocrojeha npasuna y oBoj o6mactu y EBporickoj yuuju
II0Ka3ajia Kao HEeJOBO/bHA, OKO 4Yera Cy Ce CIOXKWUIM U YYeCHUIM OKPYIJIOT
crona, EBporickn GpopyM KopmopaTuBHOT yIIpaBjbama je 06jaBuo T3B. VI3jaBy
0 TI0OBe3aHMM TpaHCaKIMjaMa 3a JIMCTUPAHE eHTUTEeTe, -~ KOja Cafip>Ku Ipefi-
7IoTe pelllerba 3a 3aIUTUTY IpaBa U MHTEPeca aKIMOHapa y Be3) ca IOBE3aHUM
TpaHCaKLyjaMa. Y 3aBMCHOCTM Ofj BUCUHE TpaHCaKLJje Y OFHOCY Ha Bpen-
HOCT VIMOBUHE KOMIIaHUje, IpefABuheHn cy pasnmunTii HaYMHM IIOCTYIIaka I
ob6aBesa pykoBopehux oprana. Ped je o cnegehum npasmmmma:

a) y cIy4ajy IOBe3aHNX TPaHCaKIyja Koje IpefcTaB/bajy Mame of 1%
Off YKyIIHe BPeJHOCT! MMOBUHE, HIfje HOTPEeOHO HMKAKBO ITOCEOHO
U3BeLITaBambe, OCUM IITO Cy He3aBUCHM JVPEKTOpU y obaBesu fia
BOJle payyHa O 3alITUTY MHTepeca aKLMOHapa;

6) MebhyTum, yKONMMKO CKYII MCTUX OBE3aHUX TPAHCAKIIVje Y TIEPUOTY
of 12 mecen nsHocu Bule of 5%, a OHe HUCY omobpeHe off cTpa-
He aKIMOHapa, MOJIeXy HaKHAJHOM ofobpemy, 6e3 063upa mTO
TI0jefjTHavyHO He IIperase npensubenn ueﬂsyc;14

11 MHcino.
12 Axnuonu mnmas, cTp. 9.

13 Statement of the European Corporate Governance Forum on Related Party Transaction
for Listed Entities, Brussels, 10. mapt 2011.

14 Mcino, ctp. 1.
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B) Yy CIIy4ajy fja ToBe3aHe TPAHCaKIje 3Hoce Buie of 1%, a Mame of
5% of YKyIHe BpeJHOCT) MMOBVHE, 00aBellITehe O TPAHCAKIN)U
ce MOpa jaBHO 06jaBUTHU 1 00aBECTUTY HAaIJIOKHYU HaJJ30PHM OpPraH,
a 0BO Mopa 6uTy npompaheHo ¥ MUCMOM He3aBMCHOT CTPyUmaka
Koju noTBphyje #a je TpaHcakIyja mpaBefHa M pa3yM/buBa ca CTa-
HOBMIITA MHTEPeca aKIMOHAPa;

I) Yy CIydajy Aa IoBe3aHe TpaHCaKIMje M3HOCe BuIIe off 5% Off Bpen-
HOCTY VIMOBUMHe WM 061 MOIJIe MMary 3HadajaH YTUIAj HA IIPO-
buT 1 mocnoBame APYIITBA, MOpa Ce, Ipe peann3aliyje, M3HETH Ha
I71acambe M MOTBPAY aKI[MOHApMMa Ha CKYNIUTMHM aKIMOHAPCKOT
IPYIITBA;

I) Y CBUM CIIy4ajeBMMa IIOBe3aHO JMLe Ou Tpebano ha ce y3opKu
ox yuemrha mpmimkom pasmaTtpama Opbopa o TpaHcakiujama y

nutamwy. '

4. 3acTynmnHMIM ¥ CAaBEeTHUIIN

IInTame 3acTymHMKa UM CaBeTHMKA HAIIIO Ce Y LIEHTPY pasMaTpama
uHBeCcTUTOpa. VIHBecTUTOpM CYy Hajuenrhe nmija pa3IMInTOr CTENIEHA U BPCTe
06pasoBama I CTOTra MMajy IOTelIKoha y pasyMeBamy Tauaka JHEBHOT pefia 1
Ha4MHA Ha Koje 6u Tpebano fa rmacajy Kako 61 3aliTUTI/IN CBOje eKOHOMCKe
nHTepece. OBO IMUTambe jOLI BUIIe OOMja HAa 3HAYAjy Y CITy4ajy MHBECTUTOPA
KOj! y/Ia)Xy Ha MHOCTPAHOM TPXKMIUTY, KOjMa Cy Majo IO3HaTe MU IOT-
ITyHe HeMO3HaTe NMPUIMKe IIOCTOBaba U KOj/IMa Ce aHTa)KOBalhe 3aCTYIIHUKA
Hamehe kao uMmeparus. OTy#a cy MHBECTUTOPU, OFHOCHO, MHBECTUIVIOHE
KOMIIaHHje, Bp/IO 4eCTO, IPMMOPAHe fla aHTaXYyjy 3acCTYIIHMKE U CaBeTHU-
Ke KOjU UM IIpy>Kajy yCIIyTe, OMHOCHO JIajy caBeTe MM YYECTBYjy U IJacajy
Ha CcefHMUIIAMA CKYNIUITMHE Y BUXO0BO MMe. To 3alpaBo 3Hauu jia je YTUIQj
3aCTYIIHMKA M CaBETHNMKA Ha I7Iacalbe y OBAaKBUM CIy4ajeBMMa KpyLMjajaH.
Yrpaso cy 360r Tora MHBECTUTOPHU, IPYIMKOM U3pajie T3B. 3eJIeHOT HaIupa o
KOPIIOPAaTMBHOM YIIpaB/baiby, U3Pa3N/IN CBOje He3aJ0BO/bCTBO I0TAJAIBIM
cTtameM y oBoj obmactu. IIpe cBera, ykaszano ce Ha HelOCTaTKe pery/laTuBe.
VHBecTUTOpM CYy IOHOBMIM Ja 3aCTYIHMLM M CAaBeTHUIM He IIOMJIeXY HU-
KaKBUM IIPaBWINMMA, CTOTA je TEMIKO IPAaTUTH BUXOB paf, HOOK je NMNUTambe
IJIXOBE OJTOBOPHOCTY HENOBO/BHO perymucaHo. Takobe ce mcrakima He-
TPAHCIIaPEHTHOCT Y IpOIlecy caBeToBama. Hanme, Hajuemthe ce mpumemnyje
jemaH Mofien caBeToBama Koji ce IMpuaarohasa morpe6aMa NHBECTUTOPA, He
y3uMajyhm ce, mputom, y 0031p crnenudpmuHOCTY TPXKUIITA HA TePUTOPUU
KOHKPETHMX JIpKaBa wianuia. ® Kao moce6Ho 3HauajaH, MCTaKao ce 1 Mpo-

15  MUciuo.

16 Summary of the informal discussions concerning the initiative on shareholders engag-
ment, Brussels, 17. ampu 2013, cTp. 5.
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61em koHmuKTa nHTepeca. OH ce MojaB/byje KO MMIjA KOjU Cy MCTOBpeMe-
HO KOHCYNITaHTU KOPIIOpaTMBHE yIpaBe, ca jefHe, ¥ MHBECTUTOPA, ca IpY-
re CTpaHe, WM Y CIy4ajy Kajla UCTM KOHCYITAHT CaBeTyje MHBECTUTOPE O
TOCTYTakY MO MPEJIOTy OITyKe Koje je TIoiHeo HWeros kujent.!” Vimajyhn y
BUJIy CBe HaBeJIeHO ¥ Ipo6JieM HelocTaTKa KOHKypeHIuje, pedopma y obma-
CTM 3aCTYIIHMKA U CaBeTHMKA MIHBECTUTOpa ce HaMehe kao ummnepaTns. Cro-
ra MHBECTUTOPY MpeIaKy U3MEHY OKBYMpa 1 MOOLITPaBambe IpaBuia y OBOj
0071acTy, 4aK ¥ IO IieHy JAeUIMTapHOCTM 3aCTYIIHNUKA, UM JIU Ce Y BUAY
IbJIXOB OTPaHNYeH 00MM ¥ HEOCTaTaK KBaIM(pUKOBAaHUX CTPYYHbaKa.

5. inenTnduKanyuja akimoHapa 1 NpeKOrPaHNYHO ITacambe

3e/leHN Hanyup O KOPIOPAaTMBHOM YIIpaB/balby [IOHEO je HOBMHE U Y
obmactu upeHTnduKanyje akmyoHapa. Hamme, Bemmku 6poj McImTaHMKa
3a/I0)KMO Ce 3a CTBaparbe MEeXaHM3Ma Ha TepuTopuju EBporcke yHuje Koju
6u omoryhmo kommaHujama fja “Majy IOTIIyHe MHQOpMaluje 0 MMaoLuMa
aKmMja Koje oHy n3pajy. Takobe, mHcUcTHUpano ce Ha ToMe fa Te MHGOpManuje
Oyny pocTymHe 1 ApyruM nHBecturopuma. OBo, MehyTum orsapa moryhHoct
3noynorpebe MojilaTaka aKLMOHAPa, MAKO je NPENTIOXKEeHO paan epuKacHujer
byKIVOHMCaba KOMIIaHYje U 3alITUTe MHTepeca MHBECTUTOpPA, CTora 6y ma-
pajenHo ca OBUM MepaMa, Tpebaso pasMOTPUTH U CHa)KHE 3aIITUTHE Mepe
KOje 6U CIpeunie OTKpUBarbe MOJaTaKa aKimonapa Tpehum mmmma. '8

MHoOrM VCHOUTAaHUIM Cy KPUTUKOBAIM MHOCTYIAK IPEKOIPaHMYHOT
I/Iacama 1 Mopefl BaHPEJHMX HAIopa KOji CY YIOKeHNU Y CMUCITY YK/Iambarmba
IperpeKa 3a HeroBo IPaBIIHO OfjBMjarbe JOHOLIemeM [MpeKTrBe O mpa-
BYMa aKkumoHapa. [Ipema HaBOAMMa MCIIMTAaHMKA U Jajbe IOCTOje OpojHe
IperpeKe 3a peaqnsalyjy IpeKOrpaHIMYHOT I7IaCakba, a OHO IITO je HaBeJeHO
Kao I0ceOHO MPOoOIeMaTNYHO, jecTe 3apKaBame IpaKce OOKMpama aKiyja
y TOjeNMHMM ApXKaBaMa M Iopef u3pudnte 3abpane. [IpomeHe cy mpepio-
XKeHe M y 06/1acTy I7acama eeKTPOHCKUM IyTeM y KO0joj M fa/be HOCTOje
MHOTOOpOjHMX IOTelIKoha IPUINKOM peannsaryje.

III smene [InpekTBe 0 MpaBUMa aKIMOHAapa

Ha ocHOBy nmpuKymbeHMX IOfiaTaka 3e/leHNM IaIipoM O KOpIopa-
TUBHOM YIIpaB/balby U CyrecTuja M MUIUbEHA MHBECTUTOPA, NPefiCTaBHIKA
yIpase, Ap>KaBa WIAHUIIA, aKI[MOHAPA, 3aCTYNHMKA, TIOCPESHMKA VI CaBeTHU-
Ka, a y CKIafly ca IpelnopyKaMa Hafi/Ie)KHUX Tella YHUje U CIelyjann30BaHuX

17 Axuuonn mnas, cTp. 10.
18  MHcino.
19  MHcino.
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MHCTUTYIYja ¥ HAKOH JYTOTPAjHOT Ipolieca UCTPaXKMBamba y 06/1acTy mpasa
aKLMoHapa, EBporicka komucyja je 9. ampuaa 2014. rogune pgonena Ilpen-
nor [lupexktuse EBpoIickor mapnaMeHTa M caBeTa O M3MeHaMa ¥ JOIyHaMa
Hupexruse 2007/36/ELl y norneny oxpabpyuBama JyrOpOYHOT aHIKOBamba
akuMoHapa u pupektuBe 2013/34/EY y morneny mnojefMHMX eneMeHaTa
usjaBe pykopommmana.’’ OBaj TIPeIIOT je YCBOjUO HAjBaKHNjE 3aKIbydUKe
BUUIETOJMILIHE AHA/IM3€ ¥ CTABOBE MCIMUTAHMKA, Ca TUM Jja Cy pellletba IIpu-
naroheHa peanHuMm morpe6ama M MOryhHOCTMMa y IM/BY 3alITUTE MHTe-
peca CBUX U Mo60/blIatba TYTOPOYHOT aHTAXKOBamba aKIMOHAPA y YBPCTOM
yBepemwy fia je TO HEeOIIXO/{HO 3a MOoOo/blIabe CTAOMITHOCTY, e(UKACHOCTH U
IOC/IOBamba KOMIaHMja.

Kako cy HajsHauajHuja peuiewa y okBupy pedopme y obmactu mpa-
Ba aKuMoHapa Beh mperxopHO aHanm3upaHa, To he ce oBfe HaBecTM caMo
OCHOBHM IIOCTy/IaTH Ha KojuMa je oBaj IIpenior nsmeHe 3acHOBaH.

- Y o6macTu aKTMBHMjer aHTa)KOBambe aKImoHapa — IIpemtor nsmene
nupekTtyuBe npensuba o6aBesy MHBECTUTOpA M MeHallepa fia yCBajajy
U pasBMjajy CTpaTerujy  MOAUTUKY aKTUBHUjET aHAXKOBarba aKIMO-
Hapa Koja ce Mopa 00jaBUTI HajMambe jeJaHITy T TOfUIIIbeE.

- Y obmactu nonmuTuKe HakHaje — npexBubeHo je o6aBe3HO IMacama
aKIMOHapa O MOJIUTHULIM HAaKHAJa y Be3M ca MCIUIaTaMa JUpeKTopuMa
HajMame jeqHoM y Tpu roayHe. Komnanmja he mohu fa Bpum ncma-
Te CaMo y CKJIafy ca ofoOpeHOM MONMNTUKOM HaKHaJie Off CTpaHe aK-
nonapa. Caka KoMmmaHuja he nmpomycary Hajsuum HuBo mnahama
PYKOBOAM/IAlA, a MOIUTHKA HaKHaJe ce MOpa 3aCHMBATM Ha peajl-
HOM OCHOBY U Y OKBMPY e MOpa 6UTH objalllbeHa IOMNTHKA 3apa-
fla pyKOBOAWIAIA Y OGHOCY Ha aHI'2)XOBabe I 3apajy 3all0CIeHNUX.

- IloBesaHe TpaHcakiuje — IIpe UCIUIaTe IIOBe3aHe TPpaHCaKlyje Koja
YyHM Buile Of 5% Off yKylHe BPEJHOCTM VMOBMHE WM MOXE
VIMaTy 3HaYajaH yTUIAj Ha MpopUT KOMIaHHUje, MOTpeOHO je 3ax-
TeBaTy offobpeme Off CTpaHe He3aBMCHMX aKImoHapa. IloBesaHe
TpaHCaKLMje Koje YuHe Buile of 1, a Mame of 5% BpegHOCTH MMO-
BJHE MOpajy 6utu objaB/beHe 1 mpompaheHe usBemTajeM o UCIIPaB-
HOCTM Of CTpaHe eKCIepTa.

- CapeTHMIIM U IOCPEIHUIM — CABETHUIIM MHBECTUTOPA MOPAjy yCBO-
jUTVM VM TIPUMEHWUTU Mepe KaKo OM rapaHTOBaaM TaYHOCT U CUTYp-
HOCT IBJXOBUX IIperopyka 3a Ilacame U 00jaBUTH, HajMalbe jeHOM
TOfIMIIIbe, YMIbEHNIIe 3HAYajHe 3a IIPOLeC /jaBama caBeTa Kako Oum

20 Proposal for a Directive of the European Parliament and of the Council amending
Directive 2007/36/EC as regards the encouragement of long-term shareholder engagement
and Directive 2013/34/EU as regards certain elements of the corporate governance
statement.
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caM TIpolieC YYMHWIM TpaHcrmapeHTHujuM. OHu, Takohe Mopajy
06jaBuTi, 6€3 OfjIarama, CBe UMIbeHNuIle Koje yryhyjy Ha mocrojame
HOTEHIMjaTHOT KOH(IMKTa MHTepeca Koje MoXKe YTULIATI Ha IIPo1Liec
flaBama caBeTa ¥ 00aBeCTUTHU O MepaMa KOjy Cy Ipefy3enn Kako ou
CIIpeunIu ¥ YKJIOHMIN TOTeHIMjanuu pusuk. Ilocpennuim mMopajy
oMmoryhutn xoMnanmjama MaeHTUPUKALVjy aKIMOHApa y 4Kje uMe
ucTymajy 6e3 omnarama. [locpegununy Mopajy jaBHO 06jaBuTH IOfa-
TKe 0 HaKHajlaMa I IjeHaMa Koje Harmrahajy 3a cBoje ycmyre.

IV 3akmpydak

Pedopme y obmacTy mpaBa akumoHapa YC/IOB/beHE Cy peajHNUM II0-
TpebaMa yOUeHNUM Y JUPEKTHOj KOMYHMKALIMjJ Ca CBUM pPeIeBAaHTHUM Y-
HMOLMMA ca CTaHoBMIITa EBporckor koMmmanujckor mpasa. OBe pedopme
pesynTar Cy JyroTpPOjHOT U MCLPIIHOT UCTPaKMBalbha, Koje je MMaJIo 3a UWb
Zla carjefa IMO3UTUBHE 1 HeTaTuBHe edekTe [IMpeKTuBe O IpaByMMa aKIMOHa-
pa U [ja Ipeynpeny M pemmn npobieMe Koju Cy, yCles, HelocTaTaka, HacTa-
mm y npakcu. OHe cy ce IoKasaje Kao BeoMa e(uKacHe, jep Cy CIpoBefieHe
00jeKTVBHOM aHaIM30M HETaTMBHMX aclekaTa Bakehe eBporicke perymaTu-
Be, Y3 KOHCY/ITAallMjy CBUX pelleBaHTHMX Cy0jeKaTa 1 IpernopyKe HaIeXKHIX
CIenMjann3oBaHNX Tena EBporicke yHnmje.

CyuuHa pedopmu je akTUBaIyja aKIMOHapa 1 apupmanmja bIXoBOT
AYTOTpPajHOT aHTaKOBama. Jako ce oHe 3aCHMBAajy Ha NOOO/bIIAKY IIPaBa aK-
I[MIOHAPa, Y CMUCITy KOHTPOJIe IOJIMTUKE HaKHA/a, I0OBE3aHMX TPaHCAKIMja 1
TpaHCIIapeHTHMjer 1 ypeheHujer paga MHBeCTUIMOHNX CaBeTHNKA, UIIAK je
aKIleHaT CTaB/beH Ha J[yTOPOYHM aHTa)XMaH akioHapa. OHo 1mTo je Beh mo-
MEHYTO Kao jeJiHa of] Mepa, jecTe U Jofiesla aKLiMja 3aII0CTIeHMMa Y KOMITaHMjI.
Ha raj HaunH, nponoHrupano 6u ce ydemhe samnocneHux, Koju 6u gomnm y
HO3NUIIMjy aKIMOHApa y pajy KOMIIaHUje ¥ MOOO/bIIA0 HBUXOB PaJHN YUu-
HaK, MMa JI1 ce Y BUAY Ja O Yy OBOM C/Iy4ajy pafiiiu, He CaMo y MHTepecy
KOMIIaHMj€, HETO U Pajiyi 3alITUTE COIICTBEHMX €KOHOMCKMX MHTepeca.

Jla nmu cy npenBubena pemema go6pa — nokasahe Bpeme, anu OHO LITO
je 3acurypHo 06po, jecTe IPUCTYI M aHa/MM3a KOja Ce 3aCHMBA Ha CIIPOBe-
IeHOM ynUTHMKY Meby cBuM 3amHTepecoBaHUM cTpaHaMa. OBO je CBaKako
jemaH off HajIe/IOTBOPHMjMX HA4YMHA Jla ce uciuTa epukacHocT Mepa EBpor-
CKOT KOMITaHUjCKOT IIpaBa I caryiefiajy MpaBy JOMEeTH IpeBuheHNX pelema.
Crora ce oBa pedpopma CyIITMHCKM 3aCHMBA Ha c1abocTuMa pentermba JJupek-
THMBeE O IIPaBJIMa aKI[IOHapa Koja je, MIIaK, OCTaa HefopedeHa. Jako je moHemna
MHOTOOpOjHe MO3NUTVBHE HOBUHE, OHA je OCTaBMIA IIPOCTOP IIPOU3BO/BHOM
TyMauelby, a HeKa IUTamba — IPaBHO HeperynucanuM. To je mpoyspokoBasno
noremkohe y pajy KopropartuBHe yIpaBse, Koje Cy IpaBOBPEMEHO yOueHe.
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OBe pueMe Cy OTKJIOIEHE, HOBOYCIIOCTaB/bEHOM pedOopMOM, Koja MMa 3a
Wb jadame CTaOWIHOCTU M eUMKACHOCTM KOPIIOpaTMBHE yIIpaBe. Jauame
HOJIOXKaja aKIMOHapa caM Io ce61, He 61 JOBeO JI0 OCTAaB/beHOr LiM/ba, Ha-
IPOTMB, JOBEO O O KOPIIOpaTUBHE aHapxuje Koja 61 BOAMIA UCK/BYYMBO
Ka TeXIbU 3a 3alUTUTOM YCKO-€TOMCTUYHMX MHTepeca akuyoHapa. CyIITHH-
CKM, caMo ce Y3 epMKacCHy KOOPAMHALM]Y aKI[IOHAPa, YIIpaBe X MHBECTUTO-
pa Moxxe sohm 1o 3ajoBosbaBajyher pelerma Ha BunecTpany kopuct. Crora
je mobopIIarbe aHTAKOBaMa aKIMOHAPa CaMo jefjHa CTEIIeHNUIIa KOja BOAM Ka
060/blIIaY ePUKACHOCTY U CTAOMTHOCTY YIIpaBe, KOja je HEeOIXOfHa Kao
3allITUTA y CIy4ajy €KOHOMCKE KpM3e M KOja IIOCTOju Kao KaMeH TeMesball
yHyTpammer Tpxuira EBporncke yHuje. [lakie, HaBeeHa pedopma mpasa
aKIMOHapa HUje MpelcTaB/basa HUILITA APYTo, AO HPERYCI0B MOOO0/blIamha
eMKacCHOCTM KOpPHOPaTMBHOT yIIpaB/bamkba KpO3 aKTUBHMje ydeirhe ak-
[[MIOHApa, a KOja IIOfpa3syMeBa, IIpe CBera, KOHTPOIY U Haf30p Haj pazoM
pykosopeher xagpa.

Vuk RADULOVIC
PhD Candidate at the Faculty of Law University of Novi Sad

LEGAL REFORMS IN THE FIELD
OF SHAREHOLDERS’ RIGHTS AS A PRECONDITION
FOR EFFICENT CORPORATE GOVERNANCE
IN EUROPEAN UNION LAW

Summary

This paper is dedicated to the reform of the rights of minority sharehold-
ers, which is underway in the European Union and will be implemented by
amending Directive on shareholders’ rights in listed companies. These reforms
are conditioned by the perceived need for more active participation of share-
holders in the joint stock management, which in modern terms has become a
prerequisite of effective corporate governance. In recent years it has been in-
tensified work to reform this area. First of all there have been a number of
consultations and carried out a series of questionnaires competent bodies of the
European Union with all stakeholders ranging from the management of public
companies, shareholders, their representatives and advisers until intermediaries
and institutional investors. The purpose of this consultation was the identifica-
tion of gaps and problems and gaining a clear picture of the situation and the
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need for legislative intervention in the field of minority rights. In addition, there
were also a number of conferences on the position, status and active involve-
ment of shareholders and the matter was dealt with by the relevant bodies of
the European Union such as the European Corporate Governance Forum. This
effort resulted in the adoption of a proposal to amend the Directive on share-
holders’ rights by the European Commission in which they learned the most
significant findings of years of research and proposed measures to eliminate the
deficiencies. Author gradually analyzes suggested solutions, the situation in the
field of corporate governance and corporate democracy, with special emphasis
on perceived problems, opportunities to overcome them and offered solutions by
the Directive on shareholders’ rights. He insists on the interpretation of the pro-
posed measures, the innovation they bring in a company law and conclude on
the importance and scope of such solutions, as well as the future role of minority
shareholders in corporate governance in the European Union.

Key words: reform, shareholder rights, company law, European Union law,
corporate governance, shareholders engagement.
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ITPNIO3U

ap /bybunxa KOBAYEBII'h
moueHT IIpaBHOr akynTera YHUBep3urera y beorpagy

PATHO 11 COLINJATHO ITPABO

K/byune HOBMHe y 3aKOHY O pagy U BUXO0B ratio legis

1. Ys0og. Papno mpaBo je M3y3eTHO OCET/bMBO Ha IIPOMEHE Koje ce
IelaBajy y 06/1acTi eKOHOMYje, IT0ceOHO Ha eKOHOMCKe U (PUHAHCYjCKe KPH-
3e Koje CyodaBajy Jp)kaBe ca HOTpeOOM CHIDKaBama TPOILIKOBA, pelllaBarmba
npo6reMa MacoBHe He3alOCTeHOCTU M CTBapama ycnoBa Koju he mocro-
maBuuMa oMoryhuTu fa ouyBajy KOHTHTYMTET mocC/moBama.! MHOrM 3aKo-
HOJaBLIM IIPOHA/Ia3e OffOBOpe Ha OBe M3a3oBe y (prrekcuOmmmsauuju pap-
Hor mpaBa, Oyayhu na je y jemHoM gmenmy nureparype adupmucaH CTaB ja,
360or o6aBesa M TPOLIKOBA KoOje CTBapa 3a IIOCTIOAABIie, KJIACMYHO PafHO
3aKOHOJABCTBO HENOBOJ/PHO YTMYe HA IMXOBY KOHKYPEHTHOCT Ha TP KMII-
Ty, jep ux onspaha op 3acHMBama CTAaHZAPAHOT PATHOT OHOCA, OHOCHO
HOACTHYe Ha IpuberaBame MPUBUJHOM HE3aBUCHOM pPajly M T3B. pajy Ha
npHo. OBO TUM IIpe IITO je Y Mpakcu HeKUX MehyHapopHNUX opraHusanmja,
nonyt MehynapongHor MoHeTapHOor ¢onzma u Cpercke OaHKe, TakaB IIpU-
CTYTI onpefie/beH Kao MOoXKe/baH MpaBaly pasBoja pafHor npasa. V Permry6mmka
Cp6uja je mocmenmNx rogHa CyodeHa ca MpUTHUCHMMA Aa (reKcubuaHumje
ypenu pafiHe OGHOCE ¥ CY3M 3AIUTUTY 3aII0C/IeHNX Y IM/bY CHUKaBamba TPOIL-
KOBa paja, nmosehama CTpaHMX MHBECTUIIMja 1 IOACTHULAbA 3alOlIbaBaba.
To cy 6unu u OCHOBHM IW/beBU U3pajie HALpTa HOBele 3aKOHAa O pagy y
mpyroj monoBuHu 2013. ropuHe, amM je BEHO ycBajame 610 ocyjeheHo
360r Bullle pas/iora, of KOjuX je HOoCceOHO 3Ha4ajHO OMJIO HEIOCTOjare KOH-
CeH3yca CBUX 3allHTEPECOBAaHNX CTPaHa O K/bYYHMM acIeKTuMa pedopme

1 European Network of Legal Experts, Protection, involvement and adaptation. European la-
bour law in time of crisis, restructuring and transition, 2010, cTp. 1, ZOCTYIIHO Ha afjpecu:
http://www.labourlawnetwork.eu, 8.10.2014.
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PaJIHOT 3aKOHONABCTBA.> MUHUCTAPCTBO 3a pajl, 3alONIbaBatbe, 6opauka u
colyjajHa IuTama je, y Mehyspemeny, npunpemmuno Hosu IIpennor 3ako-
Ha O M3MeHaMa U fonyHama 3akoHa o pajy. OH je ycBojen 18. jyma 2014.
rouue,” Takobe, 6e3 036MbHMje ebaTe O HOBOj KOHIIENIUjU PAJHOT 3a-
KOHOfIaBCTBa, Oynayhu fma cuHAVKaTyé M Apyre 3ayHTepecOoBaHe APYLITBEHe
TpyIe HYUCY OVWIN Y JOBO/bHO] Mep) WMIM YOIILITe KOHCYITOBaH! HPYIMKOM
IMCamba HOBMX pafHONpaBHUX HOpMU. OBYM 3aKOHOM yHeTe Cy OpojHe u3-
MeHe 1 JoIyHe y foMahe paHO 3aKOHOJABCTBO, Off KOjMX IOCEOHY HMaXKHby
3aCIIy>Kyjy IIpOoMeHe y o6/acTiMa ayTOHOMHOT ypehuBama pajHOr OfHOCa,
bnexcubuIHNX yroBopa O paay, pajHOr BpeMeHa, 3apajia, AUCLUIUIMHCKe
OZIFOBOPHOCTY ¥ IIPeCTaHKa PaHOT OffHOCA.

2. AyitionomHo ypehusare tipasa, obasesa u 0gioBOPHOCIHIU U3 pag-
HOi ogHoca. Y CKmajly ca YTOBOPHOM IIPMPOJIOM PafHOT OJHOCA U MJEjoM
MHIYCTpPUjCKe IeMOKparTyje, IIPWINKOM ay TOHOMHOT ypebuBama mpaBa, o6a-
Be3a ¥ OATOBOPHOCTM U3 PaJHOT OJHOCA HMPENHOCT Y>KMBajy M3BOPU IIpa-
Ba KOju HacTajy carmacHoumhy Bo/ba 3aMIHTEPECOBAHMX CTPaHa y OJHOCY Ha
jemHOCTpaHe OIIITe aKTe IOCTOAaBIA. Y TOM CMUCIHY, ypehuBame mpasa,
o6aBe3a 1 OTOBOPHOCTY M3 PAJIHOT OIHOCA ofpenbdaMa UpasunHuka o pagy
IpefCcTaB/ba ATUIIMYAH Ha4MH ayTOHOMHOT peTyiucama pafHuUX ofHoca. To
je M pasjor mWrTo ce y 3aKOHy O pajy, MOTYRHOCT HOHOILIema IPaBMIHIKA
0 pafly Besyje 3a CUTyalujy y KOjoj He IIOCTOje yCIOBM 3a 3aK/byderbe KO-
JIEKTMBHOT yTOBOPa KOJ, NocnofaBLa. [IpaBumHMK o pafy Taja IpefcTaB/ba
CYIICTUTYT KONEKTUBHOT YTOBOpa, Tj. ,HEONXOAHY MOAPIIKY IpaBy Ha KO-
JIEKTMBHO IIperoBapame, Oyayhu ma mpaBHM cucTeM He MOXKe Jja e/IVIMUHM-
IIe pU3MK HEMOCTOjarba yC/lIoBa 3a IPEroBapame, Kao HU PU3UK HeycIexa
nperosapama.! Y ToM cMucny je u HOBemoM 3akoHa O pajiy YBEIEHO TIpa-
BUJIO [Ia je TOC/IOfABILY KOjU He IPUXBATU MHULIM]ATUBY PENpe3eHTaTVBHOT
CUH/IMKATa 3a NPUCTYIakbe MPeroBopMuMa 3a 3aK/bydere KOMEeKTUBHOT YIo-
BOpa 3a0pameHO fla CBOjUM jeJHOCTPAHMM aKTOM (IPaBWIHMKOM O pafy)
ypebyje npasa u o6aBese u3 pajHOT OHOCA.” 3aKOHOAABAI] je, Hafa/be, pe-
medMHUCAO M0jaM MaJIor MOC/IOfIABIIA Y CMUCITY ofipeiaba Koje ce OfHOCe Ha
ipasuntuk o opianudauuju u cuciliemamiusayuju iocnosa, 6yayhu aa je oba-
Be3a JOHOIIemha OBOI NIPABM/IHNMKA cafa yTBpheHa camo y morieny mocrio-
flaBalla ca BUILE Of ieBeT 3anociaeHnx.” OcuM Tora, ybomaxkeHn Cy U YCIoBK

2 3a mpmkas TOKa IPUIIPEMHMX pafoBa BUA. V: 3opan Mapruuosuh, ,Kako 06e36emurn
JIOTOBOP 3a IIPOMEHY Pa/JHOT 3aKOHOAABCTBA 1 Moryhu mpaBrim mpomeHa', M300p cygcxke
ipaxkce, 6p. 6/2014, cTp. 5-11.

3 3axkoH o papy (Crymbenu inachux PC, 6p. 24/05, 61/05, 54/09, 32/13 u 75/14) — y mapeM
TekcTy: 3P.

4 Alain Supiot, Critique du droit du travail, 2° édition, Presses Universitaires de France,
Paris, 2007, ctp. 176.

5 3P, ynan 3, cras 5.
6 3P, wian 24, ctas 5.
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Ioj, KOjuMa ce MOXKe JOHeTU OfIyKa O dpousupervy gejcitiéa KonexiuéHol
yiosopa y umby yOnakaBama pasjukKa Koje IOCTOje y 3apajaMa U JpyruM
ycnoBuMa paja y ofpebeHoj rpaHu, rpyny, HOATPYNN MM HETaTHOCTH U,
MOCTIEANYHO, ClIpevyaBala HelojajlHe KOHKYpeHIMje Ha TpXMUIITY. Tako je,
YMECTO paHMjer pellela KOje je MOHOLIEHEe T3B. OKTPOMCAHOT KOJNEKTWB-
HOT YTOBOPa CTaB/ba/l0 y HAJIEKHOCT MUHUCTPA, 3aKOHCKOM HOBETOM OBO
opyauheme npusHaro Bragy, ¢ TMM IITO ce, YMECTO paHujer 3axTeBa Aa KO-
JIEKTVBHY YTOBOP 4Mje Ce [IejCTBO Ipolupyje obaBesyje IOCTIOfaBIe KOju
3amonUbaBajy Buiue of 30% 3anocnenux y ogpeheHoj rpanu, rpynu, Hoarpy-
M WK JeaTHOCTH, Bakehn yc/ioB ofHOCK Ha yroBope Koju 06aBe3yjy mo-
cropaBlie ca Buile o 50% 3amoc/ieHNX Ha TMM HMBOMMA IIPEroBapama.
Haxxanmoct, mponymTeHa je MpUIMKa /la cé 3aKOHCKOM HOBEJIOM YBe-
Iy BOTATHY Hogciliuyaju 3a paseoj couujannol gujanoia. OBo mMoceOGHO CTO-
ra IITO je jemHOCTpaHO ypebuBame mpaBa, o6aBe3a 1 OATOBOPHOCTHM W3
pajiHOr OffHOCA JONYLITEHO M OHJia KaJla IPeTXOfHO HUCY MCLpPIUbEHEe CBe
MoryhHocTM 1a mpeaMeTHa mTama Oyay ypeheHa copasymoM conmjamHmx
napTHepa. [lopes HemoryhHOCTM 3a 3aK/bydeme KOJNEKTMBHOT yroBopa ca
jEIHVM VMM BUIIE peIpe3eHTaTUBHUX CMHMKATA, JOHOIIEhe IPaBUIHMKA O
pajy MOITIO je, HauMe, OUTK YClIOB/beHO U HeMmoryhHoirhy mocrusama cro-
pasyma uameby MOC/TOfaBI[a U TIPE/ICTABHIUKA 3aMHTEPECOBAHMX PaHMKA.®
OBo TuM npe mWTO 611 HABEJEHO pellierhe OAroBapaso Ayxy ogpenabda IIpemno-
pyke Mebynaponne opranusanuje paga 6poj 91 0 KOIeKTUBHUM YTOBOPUMA,
IIpeMa KojuMa IIOC/IOflaBall KOju He MOXKE Jja 3aK/by4ul KOJEKTUBHM yTOBOP
Ca penpe3eHTATVBHMM CUHAMKATOM (CMHAIMKATVMMa) MOXKe Ja IIperopapa ca
u3abpaHyM pafiHNYKMM IIPeCTaBHUIVIMA I [ja Ca BUMa 3aK/by4ll KOJIEKTHB-
Hu yropop.” Unnu ce ra 61 Taj yHMBep3amHy MehyHapomHy pagHyt CTaHIap/
MOTa0 HOCTY>KUTI Kao MHCIMpPalMja MIX MOJEN 3a YCBajarbe HOBE 3aKOHCKE
KOHIIeNIIMje KOJIeKTMBHOI YyTOBOpa M OAroBapajyhux ycioBa 3a JJOHOILIEHe
IpaBUIHNUKA O pajy, y CKIajy ca moTpebom yHampebemwa mMHAycTpujcke
IoeMoKpaTuje ¥ KylIType coumjanHor aujanora. OBo TMM IIpe IITO MTO3UTUB-
HOIIPaBHO pellielbe He YBa)XKaBa y MOTIHYHOCTU MOTPeby 3a MHTEH3MBHUjUM
ydemheM IpefcTaBHMKA 3alIOCTIEHNX Y ypebuBamwy mpasa, o6aBesa u ofro-
BOPHOCTY M3 PaJfHOT OffHOCA, YaK HMU ITyTeM UHPOPMUCAtA U KOHCYNITL08AtA
3anocneHux UPUIUKOM GoHOwlera UpasunHuxka o pagy, Beh je 3akoHCKOM
HOBEJIOM yBeJleHa caMO o6aBe3a IIOC/IOfABIIA f1a, Y C/IY4ajy Aa KOMEKTUBHO
Iperopapame Tpaje gy>xe ofi 60 JaHa, JOCTaByM IPABUIHMUK O Pajy pelpe-
3EHTaTMBHOM CUHJIMKATy Y POKY Of CefaM JlaHa Of JaHa HberOBOr CTyIamba

3P, . 257-261.

Bnajko Bpajuh, ,,YroBopHO u ciopasymHo ypehusame ogHoca y obnactu papa“, ITpasHu
Hueoilt, 6p. 5-6/2002, ctp. 100-102.

9  Ilpeppar JoBanosuh, ,,OTBOpeHa IuTamka y NPaBy I IPAKCH KOMEKTUBHOT [IperoBaparba
u conujanHor aujanora’, Ilpaso u ipuspega, 6p. 7-9/2010, cTp. 434. Buzn. Recommenda-
tion No. 91 concerning Collective Agreements, 4iaH 2, ctas 1.
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Ha cuary.'” Yunu ce mja 6u 06aBe3HO KOHCYNITOBakbe 3ATMOCTEHNX O TEKCTY
IpaBUIHNUKA O pafly MOpajo 6uTu npenBubheHO Kao yCIOB IIOCIONAaBYEBOT
jemHOCTpaHOTr ypehnBama pagHUX OfHOCA, JOK OM HajIIpuMepeHMje pellermhe
6uno, yrpaBo, OHO KojuM 6u ypehuBame pagHux ogHOCa IPABUTHUKOM O
pany Ommo pesepBMCaHO CaMO ¥ VICK/bBYYMBO 3a CIydajeBe y KOjuMa HeMa
ycnoBa fma oprosapajyha mmrama Oyny ypebeHa KOIEeKTMBHMM YroBOpPOM
VIM CHOPa3yMOM IIOC/IOfiaBLia M IPeJCTaBHMKA 3aMHTEPECOBAHNX DPaJiHM-
ka. [Tpu ToMe, Bajba MMaTK y BUAY [ia CyXKaBamby IPOCTOpPA 3a jeSHOCTPAHO
ypebuBame mmpaBa, o6aBesa 1 OATOBOPHOCTH U3 PAJHOT OJHOCA JOIPUHOCK
¥ 3aKOHCKa 00aBe3a MOC/TIONABIIA I pellpe3eHTaTUBHIX CUH/MKATA Ja HacTa-
Be IIPeroBope y 2o6poj Bepi, YKOIMKO Y POKy of 60 faHa Off AaHa HBUXOBOT
OTIIOYMIbaIha, He MIOCTUTHY CAIJIACHOCT 3a 3aK/by4MBarbe KOJIEKTVBHOT YIo-
BOpa.

3. Qnexcubunnu yiosopu o pagy. Jomahm sakoHOAaBal, HyAM YUTABY
nanery ¢IeKCMOMTHIX YTOBOPa O pafy, Of KOjX Cy HEKH, Ha OCHOBY Ofipe-
maba mocienme HoBele 3aKOHA O pafiy, ypebenu apyradmje, oK je yroBop
0 pajiy Ha la/bMHY IIPBU IIyT HENOCPEHO ypeheH 3akoHOM. Y TOM cMUCIY,
HajIIpe, Ba/ba IIOMEHY T /la 3aKOHOJABALl YBOAY HOBY FapaHTHjy 3alUTHUTE OF
3110ynoTpeba I0C/IofaByeBe BIACTH OTIYLITalka y IHOITIEAY 3alOCTIeHUX Y
41jU je YTOBOP O pajiy YHeTa Knay3yna o pobHom pagy. Ped je, mpenusuuje, o
IpaBUTy 13, X Opef MubepaTHujer peXXyMa 0TKasa y TOKY Tpajarma IpOOHOr
pajia, IoCIOaBall nMa 06aBesy 1a 06pasnoXky 0TKas yropopa o pamy.'! Oso
TVM IIpe LITO, 32 Pas3aMKy Off APYTUX aTUIINYHNIX YTOBOpPa O pafly, yroBop ca
K/Iay3y/IoM 0 IpoOHOM pajy He sonpuHocu drexcubmmHocTy, Beh crabu-
HOCTH, pajjHOT OffHOCa, Oyayhu ja mpo6HM paj MMa 3a LWk YCIIOCTAaB/barbe
»AeGUHNTMBHE pafHOIIpaBHe CUTYalyje, HAKOH ILITO HOCTOAABal, YTBPAU
Jla 3aTIOCTIeHN M2 TIoTpe6He crioco6HocTn 3a pan.'? Ipempa je Beh u camo
3aKOHCKO IIPaBWIO O MaKCMMAJIHOj JY>XVHM IPOOHOr paja, YCMEpPEeHO Ha
CIIpeyaBarbe HEONPABJJAHO JYTOT IepMofa MPOOHOTr pajia Koju yrOBOPHMIIE
ytBphyjy sxenehu na ,,3a06mby” mMmnepaTusHa mpaBmmta o pasmosuma 36o0r
KOjUIX Ce YrOBOp O pajy MO)Ke 3aK/byduTH Ha ofipeheHo Bpeme mmm mpa-
BIJIa O IIPECTaHKY PajHOT OHOCA, 3aKOHOJABall HOBOYBENEHUM pellemheM
HACTOj! Jja OTPaHNYY 37I0YIIOTpebe MpaByIa O IIPECTaHKy PajHOT OfHOCA Ha
VHULIMjaTUBY IOCIOfABLA.

10 3P, wmaH 3, cTasB 4.
11 3P, unan 36, cras 3.

12 Sébastien Tournaux, Lessai en droit privé: Contribution a létude de linfluence du droit du
travail sur le droit privé, L. G. D. ., Paris, 2009, ctp. 130.

13 C tuM y Be3nu, KOPUCHO je yKasaTy Ha TO y YIIOPEFHOM IIpaBy, 3a BpeMe IIPOGHOT paja,
IIOCTIOfABAL] MOXKe [ja MHUIVIPA OTKa3 yTOBOPA O pajy caMo 360T pasjora Koju II0CToje
Ha CTPaHM 3allOC/IEHOT, TIOf; YCIOBOM fid je 3amoc/ieHoM oMoryhno ga mokaxe papHe
CIIOCOGHOCTH ¥ CTBOPHUO YCTIOBE 3a BUXOBY 00jeKTUBHY oreHy. To, fa/be, 3HauM Aa ce
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Ca gpyre cTpane, Tpajame yiosopa o pagy Ha ogpeheHo épeme je TIpo-
Iy>XeHO ca 12 Ha 24 Mecella, MCTMHA, Y3 BUIIIE 3y3€TaKa y KOjMMa OH MOXe
TpajaTu U [yXe, HOK je 370ymoTpeba oBe BPCTe yroBopa CaHKIMOHMCAHA
GUKIMjOM O 3aK/by4MBamby CTAaHJAPAHOT YTOBOPA O Pafy, aKo je yToBOp O
pany Ha onpebeHo BpeMe 3aK/byueH CympoTHO ofpen6ama 3axoma.'* 3axo-
HopaBal] je, MehyTuM, mpomycTio mpuInKy jja orpaHndm 6poj cioydajea y
KOj/IMa je JONYIITEeHO IIOHOBHO 3aK/by4MBame yroBopa o pajy Ha onpeheHo
BpeMe, MaKo je y IPaKCcH, 3aCHIBabe PaJJHOT OffHOCA Ha ofipeleHO Bpeme He-
PeTKO IpeCTaB/baio HAYMH 3a CTBapame HeKaKBe ,JIpyre Kjace“ pajHMKa
KOjUMa je AYTOpPOYHO ycKpaheHO CTabmIHO 3aIocieme 1 ca KojuMa Cy yro-
BOpM O pajly Ha ofipeheHO BpeMe 3aK/bydMBaHU M Y CUTyallMjaMa Kaja ToO
He ONpaB/aBajy crenyduyHe u MpuBpeMeHe IOTpebe MOC/IofaBIa 1 3aI0-
CJIEHOT, JIOK je M0CceOHO 030M/bHY 3/7I0YIIOTPeOy MpeficTaB/bao CYKLECUBHO
3aK/by4MBaIbe OBE BPCTe YroBOpa u3Mehy MCTHX /UIa 3a MCTE TIOCTIOBE.

Hapaspe, 3akoHozaBali je, mpuankom ypebusama yiosopa o pagy ca He-
AyHUM PAGHUM 6peMeHOM TIOHOBO IPENBMEO fla HAdyelo je[[HaKOCTY 3aIlo-
CJIeHUX KOjU pajie ca IyHUM U HeIlyHV!M paJHUM BPEeMeHOM IIpefiCTaB/ba U3-
y3€TaK y OIHOCY Ha Hadeso pro rata temporis. To je pasnuauTo y ofHOCYy Ha
JIOMMHAHTHA pelllerba 13 MeyHapOHOT 1 yIIOpeHOTr pajgHOr IpaBa, peMa
KOjJM [IejCTBO HavesIa jefHaKOCTI HYje OTPaHMIeHO CaMO Ha IIMTambe BPCTe U
KBaJIMTeTa IpaBa U3 PaHOT OAHOCA, Beh ce mpyuMersyje u y nornexy obuma y
KOjeM ce OCTBapyjy IIpaBa U3 PaJjHOT OFHOCA, 360T Uera ce Haue/no cpasMep-
HOCTH TIpUMebyje CaMo aKo 3a TO TMOCTOje ompaBianu pasnosu.'” Hampe-
Iak y ypehuBamy momokaja 3aIoc/ieHnx ca HEYHUM PafHUM BPEMEHOM je,
MebhyTuM, yunmeH noTBphrBameM nocnofaByese obaBese fa 6;1aroBpeMeHo
06aBecTy 3a1oC/IeHe O JOCTYIHOCTI TIOCTIOBA Ca TYHNUM ¥ HEITyHUM PafHUM
BPeMEeHOM, Kao I /ja pa3MOTPH 3aXTeB 3aII0CTIEHOT Ca HEITYHUM PajiHiM Bpe-

3a BpeMe IIPOOHOT pajia, Kao ONPABJaHM PA3JIOT 3a OTKA3 He MOIY II0jaBUTMU Pas3o3n
KOjU ce T4y IoTpeba IOC/I0faBIa, y3 U3y3eTaK MOKPeTalbha CTEeYajHOT IOCTYIIKA WM
IIOCTYTIKA IIPUHYZHOT OPaBHaMba.

14 3P, wman 37. M3ysenu y KojuMa pagHM OFHOC MOXKe TpajaTy M Ay>Ke of 24 Mecema
IIOCTOje y CNIy4ajy 3aMeHe IPMBPEMEHO ONCYTHOT 3aIllOCTIEHOT (IO HEroBOr IIOBpaTKa
Ha paf), pajia Ha IPOjeKTy 4Mmje je BpeMe yHanpen onpebeno (o 3aBplueTka IpojekTa),
pafiHOI aHTa)XOBaka CTPAHOT Ap)XKaB/baHMHA (JO MCTeKa POKa Ha KOjU MY je M3fara
[03BONIA 3a Paj), pajia Ha MOC/IOBMMa KOJj HOBOOCHOBAHOT NOCIOfaBLa (fo 36 Meceln),
Te paja MMIja KoMe HefocTaje Marbe Off TeT TOAVHA JI0 UCITybetba jefHOT Off YCIoBa 3a
OCTBapyBame IpaBa Ha CTApPOCHY NeH3ujy (RO UCIybema ofpeheHor ycnoBa, y ckinamy
ca 3aKOHOM O HEH3MjCKOM VI MHBAIMICKOM OCHUTYpPaIby).

15 Bernard Teyssié, Droit européen du travail, Edition du Juris-Classeur, Paris, 2001, ctp.
206. Bup.: Convention No. 175 concerning Part-Time Work, un. 4-8; Council Direc-
tive 97/81/EC of 15 December 1997 concerning the Framework agreement on part-time
work concluded by UNICE, CEEP and the ETUC (Official Journal, L 14, 20. janyap 1998,
cTp. 9-14), aHekc, Kiaysyna 4, cTas 1.
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MEHOM 3a IIpe/la3ak Ha IMYHO pajiHo BpeMe (Kao M 3aXTeB 3all0CTIeHOT ca IIy-
HVIM paIHUM BpPeMEHOM 3a IIpela3ak Ha HeIlyHO pajiHO BpeMe), a yITBpheHO
je ¥ Ia ce KOMeKTUBHUM yropopoM ypebyje nHpopMucame 1 KOHCYITOBabe
CMHJIMKATa O ITIOC/IOBMMA Ca HEIYHMM PaJIHUM BPEMEHOM.

HosenoM je mpBu myT y cprckoM mpaBy ypebeH pag na gamuny,
HITO je 3HA4YajHO, jep OBaj HAYMH OpraHM3alMje/M3BplIaBaba paja BUIIE He
IpeCcTaB/ba HEKY eKCKTY3MBHY TEXHO/IOUIKY MHOBAIIMjY, @ MOXKE TOTIPUHETHI
MaKIIeM 3aloNl/baBakby MMIA Ca TIOPOANYHUM Y>KHOCTMMA, Kao U JMIA ca
VHBAIMANTETOM, CTApUjUX JIMLA, KA0 U JIMLA KOjU >KUBE Y yAa/beHUM pypa-
HuM roppygjuma.'’ C TiM y Besu mocTaB/ba ce mUTame 1a i crienuduaHo-
CTU pajia Ha Ja/bMHY OIPaB/aBajy yBoheme HeKor MoceOHOT IPABHOT PeXN-
Ma Koju 61 BaKIIO caMO 3a 3aIloCjIeHe KOjy pajie Ha a/bYHY WIIN je TIOJECHO
Jla Ce Ha BUX IPUMERY]y IpaBuia o pagy kog xyhe.'s Uunu ce ma 6u monasny
TayKy y TUM JUCKYyCHjaMa MOpaja IpecTaB/baTy YMbeHNnIa aa usMehy pama
Ha Ja/bMHY 1 paja Koj Kyhe nocroje ongpebene cmmaHoCTH, Oy T 06aB/bamba
IIOC/IOBA BaH IIPOCTOPMja MOC/OAABLA U MpobieMa y IpUMeHN UMIIepaTHB-
HMX HOPMM O OTPAaHMYEHOM PAaJHOM BpEMEHY, OfIMOpUMa, 6e3befHOCTU U
3mpaBiby Ha papy. Vamely oBux obmmka pama mocroje, MehyTum, n pasnnke,
KOje ce He MOTY CBeCTM Ha UMIbEHUIy fla 3aIllOC/IeHV KOju pajie Ha Ja/bUHY
KOPICTe CaBpeMEHE TEXHOJIOTHj€ 3a M3BplIaBame NpecTanyje paga. OBo TUM
Tpe IITO Ce pajj Ha Ja/bHy MO)Ke 06aB/baTyl He caMo y Kyhnu samocrnenor, Beh
U y IpocTopujaMa Koje mpumnagajy tpehum nuimma (HIp. paj y T3B. Teje-
HeHTpyuMa). 360r Tora je Moryhe 3ak/by4nTi fja ce paj Ha la/bMHY, 300T CBOje
CTIO)KEHOCTY ¥ MHOIITBA PasIMYNTHUX OOMNKA y KOjUMa ce 00aB/ba, HEe MOXKe
CMaTpaTty caMo jemHuM (HOBUM) oO1MKOM paja Kop kyhe, Beh Ou mpumena
npomnuca o pafy Koy Kyhe Ha 3amocieHe Koju pajie Ha Ja/bMHY Tpebaro Ja 3a-
BVICY Off KOHKPETHe BPCTe pajia Ha Ja/bVHY.

Taxobe, Bajpa MMaTy y BUy fia je 3aKOHCKOM HOBEJIOM YKMHYTa 06a-
Be3a perycTpalnuje yroBopa o pajy BaH IPOCTOpHMja IIOCTOJABLA M YIo-

16 3P, wiran 40, cT. 3-5.
17 3P, wian 42.

18 Pemerme 0 IpyMeHN IpaBuIa O pajy Kox kKyhe Ha 3amocieHe Koju pafie Ha Ha/bUHY
I03Haje U pajHo mpaso JIntBanuje, Pymynuje n Cnosennje. Jelle Visser, Nuria Ramos
Martin, Expert report on the implementation of the social partner’s Framework Agreement
on Telework, Institute for Advanced Labour Studies, Amsterdam, 2008, ctp. 25.

19 Tako je, mpuMepa pajy, y HEMAuKoj JOKTPMHM 3acTyIaH CTaB [ja /ML KOja paje Ha
Ha/pMHY, a Kop Kyhe — ynase y nonpydje npumeHe 3akoHa o papy Kop kyhe, amu, camo
aKo pagie o(IajH, Tj. 6e3 TPeHYTHe Be3e ca LIEHTPA/IHUM PavyyHAPOM IIOC/IOfABYEBOT
padyHapckor cucrema. Kama je, mebytum, peu o samocimeHmMa Koju Cy, HOK pafe,
YMpeXeH! 1 HeNOCPeSHO [OBE3aHN ca LEHTPATTHIM padyHapoOM IOCTOAABLaA (faKie,
pafie OHJIajH), IIOCTOjY PETIOCTAaBKA fia TOCTIOfABAL] HEIIOCPEIHO HA/3VIpe HIXOB paf,
360r dera ce Ha VX NPUMEYjy IIPOMICK KOji BaXKe 3a 3alOC/IEHe ca CTaHAAPKHIM
MecToM papa. Vittorio Di Martino, Linda Wirth, ,Telework: An overview, Conditions of
Work Digest, 6p. 1/1990, ctp. 21.
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BOpa 0 pajy ca nomohHyuM KyhHUM 0co6/peM, LITO je CKOIYAaHO ca PU3MK-
KOM IOTOpLIaka IONI0Xaja /NI aHTAKOBAHNX Ha OCHOBY jeHOI OJ OBUX
IBajy yroBopa, Oyayhu ma Hucy moHybheHu Apyrm amgeKkBaTHU MeXaHU3MMU
3a CIpevaBarbe KpIIeha HBUXOBMX OCHOBHUX mpaBa. OBO TUM IIpe LITO jouI
yBeK HICY HCITyHeHU YCTIOBY 32 JeTIOTBOPHO 00aB/babe CBUX 3ajlaTaKa Koju
Cy CTaB/beHM Yy HaJyIeXXHOCT LleHTpanHOT perncrpa 06aBe3HOr COLMjaTHOT
ocurypama. Ca pyre cTpaHe, y omahe 3aKOHOZ[aBCTBO YBEIEHO je MIPABUTIO
fia ce yroBop o pagy KyhHuM momohHuM oco6/beM He MO)Ke 3aK/bYYUTH Ca
OMMCKUM CPOJHULIVIMA.

U, Hajsaz, Ba/jba IPUMETUTH Jja je 3aKOHOZABAI] IPOITYCTUO MPUTHUKY
Ia ypenu yiosop o ipuspemeHom pagy, KOju je fo cajia KBami@UKOBaH Kao
YTOBOp KOjUM Ce He 3aCHMBA paJjHM OfIHOC, a YMja je MpuUMeHa, Takohe, ckom-
JyaHa ca OpojHMM 3710ymoTpebamMa, HAPOUUTO YKOIMKO Ce OH 3aK/bydyje Y3
HIOCpefioBatbe MPMBATHMX areHIMja 3a 3alolUbaBakbe.

4. [Tojam pagroi epemera. Onpenbama 3akoHa O M3MEHAMa 1 JOIIyHa-
Ma 3akoHa o pafy dekcubunHumje je ypeheHo 1 murame opraHusanuje paj-
HOT BpPEeMEHa, a Novum TpefiCTaB/ba M 3aKOHCKA AedMHMIMjA 1TOjMa PaHOT
BpeMeHa. Y 0] Cy Kao IJIAaBHU KpUTEpUjyMM Kpaamukanuje morsphenn
o6aBe3a M3BpIIaBama MIOCIOABYEBUX HA/IOrA M NPUCYCTBO 3alOC/ICHOT Ha
MECTYy pajia — JaKje, HelpekugHa u HeliocpegHa goCULYUHOCIHE 3ailoc/ieHol
fiocnogasyy, Kojy 3aKOHOfIaBall O3HaYaBa Kao ,PACIONOXMBOCT 3aIlocye-
Hor, Mmucnehy, cBa je MpWIMKa, HA PACIONOXMBOCT PATHUX CIIOCOOHOCTI
3aIIOCTIEHOT, Tj. Ha HeroBy obaBe3y fa y ofpeheHOM BpeMeHCKOM Iepumo-
Jly CTaBM TIOCTOfIaBIly Ha pacIiofiaraie cBoje pajHe cnoco6Hocti.’! Taxsa
mebuHMLIMja ,Me HA PyKy" HocmojaBLuMa, Oyayhm ma ce, y ToM ciydajy,
U3 TI0jMa pajHOT BpeMeHa MCTUCKYjy MacuBHM (HEIPOAYKTUBHM) IEePUOAU
TOeXypcTaBa U APYIuX cllydajeBa y KOjuMa IIpecTaliyja pafa IOCTOjM CaMo
Kao mpegBupuBa MoryhHoct. OBO TMM Ipe WITO Cy M3 3aKOHA M30CTaje
geduruyuje gexcypciiéa u UpUipasHoCciiiu 3a pag, Kao ClIydajeBa ca MBUILE
(jesrpa) mojma papgHor BpemeHa. Ha Taj HaumH cy oTBOpeHe MoryhHocTH 3a
pasmMumuTa TymMadema U 3710ynoTpebe opmamhema Koja jada cTpaHa pajiHOT
OfIHOCA VIMa Y TIOTJIefly HUXOBOT yBODhema, ¢ TMM LITO Cy y TIOI7Iefy IPUIIPaB-
HOCTH 3a pafi, ¢ IPaBoOM, Kao pPajiHO BpeMe KBamnpUKOBAHU CaMO ,aKTMBHI
Ie/IOBM OBOT HEpHOfa.

5. 3apage. IIpaBo Ha 3apafly jeqHO je Of IpaBa 4uje je JeTOTBOPHO
OCTBapMBame, yClel Kpuse, HajBuUIle YTPOXKEHO, M TO 300T HacTojama fla ce
CHU3M OBa BPCTa TPOIIKOBA pajia y IM/by IIpeBas3uIakerma Temkoha koje mo-

20 3P, umaH 45, ctaB 7.

21  ,PagHO BpeMe je BpeMEHCKM IIEpPVOL, Y KOME je 3alIOC/IeH I Y>KaH, OHOCHO PacIloNIOXIB
Ia o6aB/ba MOCTIOBe IIpeMa Hajo3MMa II0C/IOfABIA, Ha MECTY Iie ce OCIOBY 00aBIbajy,
y ckany ca 3akoHoM.“ 3P, wian 50, cTaB 1.

22 3P uman 50, cT. 3 1 5.
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CIOfaBLIM VIMAjy Y NOI/IEfly O4yBarba 3all0C/IeHOCTH, JOK Ce y HOITIEAy 3aIo-
CJIeHUX Y jaBHOM CEKTOPY OBaj IIPUCTYII Be3yje 3a OIIyKe BIajia fla CMaibe
OyueTcky noTpousy. To, MMa 3a MOCIENUIY 3a0CTajambe, ,3aMp3aBatbe’, 1Ia
u HercrnahuBame 1 HelpujaB/bUBambe 3apajia, O YeMy CBEOYN 3aKOHOAB-
CTBO U IIpaKca BMILE Ip)KaBa Cpefibe M MCTOYHE EBpone.23 N y Penbmuun
Cpbuju ce y mpakcyu HepeTKO fielliaBa fja IIoc/mofaBLy ucivtahyjy samocieHn-
Ma caMO MUHMMAJIHY 3apajiy U OHJa Kajja 3a TO HeMa OIpaBJaHNX Pasjora,
IITO je ONpefeNIo 3aKOHOAABIA Jia IIOTBPAYU Ja Ce Pas/osy 3a JOHOIICHEe
oftyke 0 yBohewy MuHUManHe 3apajie YTBpDyjy KONMEKTMBHUM yTOBOPOM,
OJfHOCHO IIPABV/IHMKOM O Pajy ¥ YTOBOPOM O Papy, y3 Ay>KHOCT OCTOAABIIA
fia, TI0 MCTEKy POKa Of LIECT MeCely Off [OHOLIEHma OBe OAIyKe, 06aBecTn
pelpe3eHTAaTUBHM CHHAMKAT O Pas3josyMa 3a HaCTaBaK MCIUIaTe MUHMMA-
He sapajie.’! Taxobe, BuIe 3aKOHCKMX ofipesiaba yCMEpPEHO je Ha CHUMABatbe
sucute 3apage u gpyiux tpumaroa. HoBenoM je, Tako, yKMHYTO IIpaBO 3a-
IIOC/IeHNX Ha yBehaHy 3apafly 3a CMeHCKM pajl, JOK ce IpaBo Ha yBehame
3apajie 3a MUHY/IM pajj BUIIE He OCTBapyje 3a CBe TOAMHE PAaJHOr CTaXa,
Beh camo 3a rogyHe pajia KOJ aKTYeTHOT [IOCTIOAABIIA, a, Y C/Iy4ajy CTaTycHe
IpOMeHe 1 JPYTUM C/lydajeBMMa IpOMeHe MOCIOAaBIa, U KOJ MOCTOAaBIla
nperxopHuka.~ IIpeMpa je y mpakcy, MOTOe IIPABUIO OTBOPIUIIO AUIEMY O
MoryhHoCTI ayTOHOMHOT NpKM3HaBamwa Mpasa Ha yBehaHy 3apany u 3a rogu-
He PajIHOT CTaKa KOJl paHUjUX IOC/IOMABIIA, YMHM ce OU Ha Ty AUIEeMY Tpe-
6as10 OfTOBOPUTY O3UTUBHO, Y CKIIAJy ca HadesloM in favor laborem. TakBo
TyMadere YMHU Ce IPUXBAT/bUBMM 1 Y IIOITIEAY JIMIa KOja pajie y jaBHOM
CeKTOpY, M IHOpeJ Tora LITO je Y TUM pPajHUM CpefyHaMa IIPOCTOp 3a ay-
TOHOMHO ypehuBame IUIaTa 3Ha4YajHO Cy)XeH Ha OCHOBY ofipefiaba 3akoHa
0 TaTaMa y ApKaBHMM OpraHMMa ¥ jaBHMM cryx6ama.’® Opo crora mro
Ce OCHOBHM I/b CMamema JIOflaTKa Ha IUIATY 3a MUHYIM Pajfi — CMamembe
Oyuerckor gepuunTa — He Kocu ca ucirahuBameM THUX JOfaTaKa 1 3a TORMU-
He PaJiHOT CTa)ka IPOBeieHe Ha pajly KOf APYTOT MOCIOAABIIA, aKO ITOC/IOfa-
Ball MOXKe [ja MX UCIUIATH U3 CONCTBEHMX IPUXOJA.

OcuMm Bucnne ysehaHe 3apaje, HOBeIOM 3aKOHA O pajly CMarmbeHa je
¥l BUCMHA OTIIPEMHNUHE y CIy4ajy KOJEKTVMBHOT OTIYIITamba JM Of/IacKa 3a-
IIOC/ICHOT y IeH3Wjy, Kao ¥ BMCVMHA HaKHafie 3apajie 3a BpeMe IPUHYTHOT
ozMopa 360r HemocTaTka mocma. CMameH je u 6poj maHa rwraheHor opcy-
CTBa Ca paja, Kao M M3HOC HaKHAJe 3apajie Ha KOjy 3aIlOC/IeHN MMa IPaBo
3a BpeMe TOAMILIEer OfMOpa U 3a BpeMe IIpMBpeMeHe CIIPeYeHOCTH 3a paj

23 Manuela Tomei, Mark Levin, ,,Uvod®, y: Mihail Arandarenko, Sonja Avlija$, Uticaj krize
na zarade u Republici Srbiji, International Labour Office - Country Office for Central and
Eastern Europe, Budapest, 2011, vii.

24 3P uman 111, craB 4.
25 3P uman 108, craB 1, Tauka 4 u cras 2.

26 3akoH o IIaTaMa y ApXKaBHUM OpraHmMa u jaBHUM ciayx6ama (Caysmcbenu inacnux PC,
6p. 34/01, 62/06, 116/08, 92/11, 99/11, 10/13, 55/13 u 99/14).
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ycnen 6onect wim nospepe. IIpemaa oBako o6e3beheHo cmameme Tpou-
KOBa pajia MO)ke IIOMONM IOC/IofaBIMMa y IpeBasuIaXeny IpobaemMa Koje
MIMajy y Be3) ca OYyBameM KOHTMHYMTETa IOC/I0Bamba, Ba/ba UMATH Y BUAY
la BVXOBO yBoheme IpaTy ¥ pUsVK OpPraHM30Baba LITPAjKOBA U HACTaHKA
TeH3uja Ha HUBOY mpefyseha unMe ce yrpoxkasa WUX0B omopasak.”’ Ocum
TOTra, TAKO eKCTEH3MBHO CHIDKaBambe 3apajia fienyje pasapajyhe Ha ctaHmapn
3aII0C/IeHNX, 1T0CeOHO OHMX KOju pafie Ha cmabo raheHuM HocmoBMMa U
KOj¥, HEPETKO, HUCY ,[IOKPUBEHN“ KOIEKTUBHIM YTOBOPYMA.

6. Jucyuiinurcka ogiosopHociil 3aiiocnerol. [lomahu 3akoHomaBar je,
nocie 13 rogyHa, HEMOCPERHO Ypeano MUTarbe AVCUUIUIMHCKE OJTOBOPHO-
cTu 3anoceHor. To mpefcTaB/ba 3HaYajaH Hampenak, Oyayhn fga je usocra-
HakK oArosapajyhux mpasma u3 3akoHa o pagy of 2001. u 2005. roguse 610
PasIMYINTO TyMa4eH Y TEOPUjM M IIPAKCH: jeflHA TPyIIa ayTOpa CMaTpasa je fa
3aKOH O pajly yomuTe He ypeDhyje, Ia, 4ak, 1 He I03Haje, AUCLUIUINHCKY Ofi-
TOBOPHOCT, JUCLIUIIIMHCKE Mepe ¥ AUCLUIUIMHCKY MOCTYIaK, HOK je Pyro
TyMaderbe [0YMBAJIO Ha YBEPEY /a je COLMjaTHUM ITapTHepUMa HOMYLITEHO
fia U3BOpMMa ay TOHOMHOT IIpaBa ypebyjy AUCIMIIMHCKO KaXKibaBambe 3a10-
cnennx. HoBenoM 3akoHa o papy oxn 2014. rogyHe oBa guieMa je ,perieHa“
y KOPUCT IIpaBMIa O MOCTOjalby AUCLVIMHCKE OATOBOPHOCTM Kao IOceOHe
BpCTe IIpaBHE OATOBOPHOCTM 3aIIOCTIEHOT, Y3 yBOheme HOBYaHe Ka3He 1 OIIo-
MeHe y3 HajaBy OTKasa Kao JUCLUIUIMHCKMX Mepa (Y3 yhabeme ca paga 6e3
HaKHafle 3apajie y Tpajamy of jegHor mo 15 paguux maHa).” To je BaKHO
360r moTpebe fja ce CTBOpe YC/IOBM 3a JeJIOTBOPHY IIPMMEHY Hadena IIpo-
TPEeCBHOT KaXKihaBamba 3alI0C/ICHNX 3a TI0Bpefie pajHMX 06aBesa, amn 1 360r
noTpebe fia ce MOCIOAABLMMa oMOryh fia, ITopey IpecTaHKa PaJHOT OfHOCA
U Mepe y#a/bema ca paja 6e3 HakHaje 3apafie, U3pUYy U Jpyre Mepe Koje
MOTy #a jomnpuHecy obesbehuBamy pmobpor dyHkumonmcama mpepyseha.
OBO TuM Ipe IITO Ce, 300T BelMKe HE3aMOCIEHOCT ¥ APYIMUX Ipobiema
Koju onrtepehyjy cBeT pajja, HEKM IIOCTOJABIM HE YCTEXY jja BpIlle MHOTO
Behu daxTuyky yTuiaj Ha 3armoc/ieHe Hero IITO KX IpaBo Ha TO oBnallhyje,
mTOo, Takobe, 3axTeBa ofrosapajyhy sakoHcky peakiujy. Crora je BaKHO #a
HajTeXka JUCLUIUIMHCKA Mepa Oyfe ,,pe3epBrcaHa’ caMo 3a IOBpefie PagHUX
o6aBe3a Koje Cy TakBe T&XMHe ¥ Ca TaKBMM IIOC/TeAMI[aMa [ia OIpaBaBajy
MCK/by4elbe 3aMoCieHor 13 pajHe cpenuue.”’ Vimak, sHayajaH TpOMyCT 3a-
KOHOJIaBIIa TIPEJICTaB/ba TO IITO HUje MOTBPAMNO HAYend GUCUUUAUHCKOT Tl0-

27  Verena Smit, Danijel Von Vajthed, , Trendovi i politike zarada u jugoisto¢noj Evropi. Ko-
liko je veliki uticaj krize?®, y: Mihail Arandarenko, Sonja Avlija$, Uticaj krize na zarade
u Republici Srbiji, International Labour Office - Country Office for Central and Eastern
Europe, Budapest, 2011, ctp. 17.

28 3P uman 179a.

29 3opan M. VBomesuh, Mwmman 3. ViBomwesuh, ,JIuuHa npumara, HaKHaja IITeTe,
IVMCUUIUIMHCKA OTOBOPHOCT M 3alITUTA MHAMBY/Ya/THUX IPABa y IOCTYIIKY HOBENMPalba
3akoHa o pany*, Msbop cygcke tipakce, 6p. 5/2014, cTp. 14.
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Ciliylika, KOja y 3aKOHOfIaBCTBMMa BehuHe caBpeMeHMX IpskaBa, YMHe CHaX-
Hy OpaHy 3/710ynoTpebu AMCUMIUIMHCKE BAACTY IOCIOfaBLa, Oyayhm ma ce
HoBpefa pajHe obaBese U KPUBUIIA 3aIIOCTIEHOT He MOTY IPeTIIOCTaB/baTH I
fa 6e3 3alITHTe OCHOBHUX IIpaBa 3all0C/IEHNX Y IIOCTYIKY Huje Moryhe obe-
36emuTyt, MaKap, 1 caMo (opMaJHy, PaBHOIIPAaBHOCT IIPOIIECHNX CTPAaHAKa.
7. IIpectianax pagHoi ogHoca. 3axTeBu 3a prneKcnbuIHuM ypehusamem
PajgHUX OfHOCA OffHOCE Ce, M3Mehy oCTasior, 1 Ha IUTambe HberoBor IpecTaH-
Ka, a, 300T yBepema fla IpYMeHa paHOIPaBHMX IpaByU/Ia O 3alITUTH Off OT-
Kasa IPOM3BOAM HeTaTMBHE MaKPOeKOHOMCKe Iocienmie, Oyayhm ma osa
IpaBy/Ia HAaBOJHO IPeJCTaB/bajy NMPENpeKy 3a MHTEH3VBHIje 3alOL/baBatbe
panHuka. OBoO yBepeme IIouyBa Ha Te3M Ja Cy, 300T Kpuse 1 HoTpebe fa Oyny
KOHKYPEHTHMjY Ha TP>XMINTY, IOCTOAABLI CYOUeHN ca MOTPeOOM CMambermba
Opoja 3aIoCcIeHnx, anm Jja Ty NoTpedy Huje TaKo 3aJJOBO/BUTH 300T BUCOKIX
(HETOCPEIHMX U TIOCPeIHMUX TPOIIKOBa) oTHymTama. >’ To la/be 3HAYM I CY
HOCTIOAABLIY AeCTUMY/IMCAHN Jia 3aII0LI/baBajy HOBe PaIHUKe 300T CTpaxa of
TpoILIKOBa Koje he mmaTy kaja ux OyAy OTHyLITanu, GOK IpaBUIa O IIpe-
CTaHKy pajHOr ofgHoca o6e36ebyjy ,3amTury” nmocrojehux papgHuxa, umje
Ce OTIYyIITalbe CBOIYM HA MUHUMYM, jep je CyBUIIe CKYTIO 3a MOCTOfaBIie.>!
Y TOM cMMCTTy Ce, Y jeHOM Jielly UTepaType, apupmuire npemior o Behoj
GbeKCOMITHOCTY 3aIUTHUTE 3aIIOCTIEHMX Off OTKAa3a, Kao M y CIy4ajy OTKasa.
TakBu Hay4HU M CTPYYHM apTyMeHTU OWIN Cy JOBO/PHO YOe/bMBM U 32 Ha-
IIer 3aKOHOJABIa, MaKO Bajba MIMATU y BUAY Aa ofpeheHe HOBMHE Koje CY Y
jymy 2014. roguHe yHeTe y IpaBuIa O MIPeCTaHKy paJHOT OFHOCA 3aCIyXYyjy
noxsase, 6ynyhu fja cy muma ,,caHupaHe” IpasHuHe U OTKIOMbEHN HeoCTa-
IV KOj¥ Cy CTBapanu o30vpHMje Ipobemn y mpakcu. To HapouuTo Bpeny 3a
Ipenn3npame OTKA3HOT pasjiora Kojy ce CacToju y iospegu pagHe obasese u
Hetiowiitiosarvy pagHe guaguﬂnm—te,32 Kao 1 3a KBanQuKalmjy HellpuxBarama
IOCTIOfjaBUYeBe IOHY/E 3a 3aK/byUele aHeKca YToBOpa O pajly Kao OTKa3HOT
pasnora Koju ce Tude notpeba IIOCTONABIA, Y3 HeMOCpenHO ypehupame
NNTamba dpuspemeHol ipemeuiitiaja 3aii0cieHol Ha gpyiu 1ocao, WTO je BaXKHO,
jep y TOM cry4ajy M3MeHe YTOBOPa O pajy MOCTOjU U3PaXKEHU PU3UK Off 3710-
ynorpebe MHCTUTYTA IIPeMeITaja, y CMUCTY HEOTPaHNYEHOT IPOIIVPYBaIbha
nojma Bute cune.>> Ca pyre CTpaHe, OTKa3 360T HEOCTEAPUBALA Pe3yNiTia-

30 Costas Papadimitriou, ,,Le droit du travail grec face a la crise: Un passage dangereux vers
une nouvelle physionomie juridique®, Revue de droit comparé de travail et de la sécurité
sociale, 6p. 2/2012, ctp. 11.

31 European Commission, Towards common principles of flexicurity: More and better jobs
through flexibility and security. Communication from the Commission to the European
Parliament, the Council, the European Economic and Social Committee and the Com-
mittee of the Regions of 27 June 2007, COM(2007) 359 final, ctp. 12.

32 3P uman 179, cT1. 2-4.
33 3P uman 172a, cT. 1-2.
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iia paga u Heilocegosarba PagHux cilocoOHOCHiU je, y CKIaly ca CTaHapANMa
MebynaponHe opraHusanuje paja, ycaoB/beH IPeTXOHNM 00aBeIlTaBambeM
3aII0C/IEHOT O HENOCTAallMMa y IberOBOM pajy, YIYTCTBMMA M IPUMEPEHOM
POKy 3a mobo/pliIame paja, TAKo fla je OTKa3 JONYIITEH TeK aKO 3aIl0CTIeHM
He 1o6osbIlla Pajl y OCTAB/bEHOM pOKy.34 YHampebeHa je u fiocebna 3awitiu-
iia 3a cnyyaj oikasa 3a BpeMe TpygHohe, IOPOAN/BCKOT OJCYCTBA, OACYCTBA
ca pajia pajy Here jeTeTa M OACYCTBa ca paja paiu IoceOHe Here HeTeTa,
Oymyhu a mocnomaBar Tafja He MOXKe 3aIIOCTIEHOM Jia OTKaKe YyTOBOP O Pafy,
a yroBOp KOjMM je 3aIlOCTIeHM 3aCHOBAO PajHM OFHOC Ha ofpeheHo Bpeme
ce NpofyKaBa 10 ucTeka Kopuirhemwa mpaBa Ha 0,[[CyCTBO.35 Ocum Tora, y
CTy4ajy OTKa3a 3a KOjU 3aIllOC/IEHM CMaTpa fia je JaT 300T aKTMBHOCTHU KOje
IpefysuMa y CBOJCTBY NpefCTaBHMKA 3aIllOCTIEHMX, YWIAHCTBA Y CMHAMKATY
wm ydemha y CMHAMKaTHUM aKTMBHOCTMMA, Ha IOCIOAABLA je mpebadeH
ilepeiti gokasusara fia OTKa3 WIM CTaBj/baibe y HEIIOBO/baH II0JI0XKaj 3aIlo-
C/IEHOT HMje IOC/IeuIia TOT CTaTyca WIn akTuBHOCTH. S

Vnak, mpoMeHe IpaBuia 0 OTKa3y HUCY 3aBplIeHe Ha pellemMa Koja
HONPUHOCE 3ALITUTK 3alOCTeHnx, Beh cy ycBojeHe u oppebene msmene n
[OIyHe, KOje OTpaHNYaBajy HUXOBY 3aIITUTY, MAKO ce, 1o oueHn CBeTcke
6anke n MebhynaponHe opraHusanmje paja, Cpricko pagHO 3aKOHOZABCTBO
CBpCTaBa ,HerJe OKO CBETCKOI 1 €BPOIICKOT NPOCeKa“ y IMOINeAy CTPUKT-
HOCTY 3aKOHOJABHE 3alTHTE 3aI0cyema.”’ Tako je ckpaheH oilikasHu pok
Ha KOj/ MMa IPABO 3aIlOC/IEHN KOME je YrOBOp O pajy OTKa3aH 3aTo IITO
He OCTBapyje IOTpeOHe pesyinTare paja, OGHOCHO HeMa IOTpeOHa 3Hama U
CIIOCOOHOCTH, a KOju ce yTBphyje KOMeKTMBHMM YrOBOPOM, IIPaBUTHUKOM
0 pajiy WM yrOBOPOM O pafly, y 3aBUCHOCTHU OJ CTXa OCUTypama. YMeCTO
paHujer mpaBMIa O OTKAa3HOM POKY y Tpajamy Off HajMare Mecel] jaHa, a
Haj/iy>Ke TP Mecella, YBe[ieHO je HOBO IPABIJIO fla OTKAa3HU POK He MOXe
outn xkpahm o ocam Hutm pgyxu op 30 naHa.® Ocum Tora, orpaHuveHa

34 3P wran 180a. Y. ca Recommendation No. 166 concerning Termination of Employment
at the Initiative of the Employer, Tauka 8.

35 3P uman 187.
36 3P uman 188.

37 Muxaun ApaHpapesko, Tpacuwitie paga y Cpouju. Tpengoseu, uncitiuiiiyyuje, ionuitiuxe,
Llenrap 3a M3maBauky menmaTHocT ExoHoMmckor daxynrera y Beorpanmy, Beorpap, 2011,
crp. 178.

38 3P wir 178 n 189. Y eBponckuM gp>kaBaMa, KBanuduKaIja ,,pa3yMHOT OTKa3HOT poKa“
3HAYajHO Ce pas/uKyje Off jeHOT /IO [PYTOT MIPaBHOT CUCTEMA U Bapypa Off jeflHe Heflebe
(y Upckoj, Kumpy, Mantu u Benuxoj bpuTanuju) fo HEKOMMKO Mecely, C TUM IITO
ce MO)Ke KOHCTAaTOBATH [ia Ce y MHOTMM JIp)KaBaMa [y>KIHa OTKasHOT poka ofpebyje
Cpa3MepHO AY>XVMHM PA/fHOT CTa)ka 3aIlOCTIeHOT (HayenmoM ceHnopureTa). Ilpurom, Baka
MMaTy y BUAY Jia BY>KM OTKa3HM DPOK MOXKE IPENCTAaB/baTy 3HaYajaH TEPET M TPOINAK
3a TI0C/I0fABIIA, II0CEOHO KO je 3aIlOCTIeHOM /a0 OTKa3 300T HelmocefoBama MOTPeOHNX
CIIOCOOHOCTY WM HEOCTBApMBaka Pe3y/TaTa pajia, Kao 11 30T eKOHOMCKIIX Pasjora, jep
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je ¥ my>KMHa OTKa3HOT POKa 3a C/Iy4yaj OTKa3a Off CTpaHe 3all0C/IeHOT, U TO
Ha 30 maHa, IITO paHMje 3aKOHOZIABCTBO HUje MO3HaBaso, Beh je mocrojana
MOryhHOCT Jja ce KOJIeKTMBHUM YTOBOPOM, IPaBYIHMKOM O pajy UM yTOBO-
POM O pajly yTBpAM OTKa3HU POK AY>Xnu of 15 maHa, 6e3 ogpehusama ropme
TpaHNIle HBErOBOT Tpajama. Takobe, 3akoOHOM O papy cy apyrauuje ypebene
U fipasHe fiocniequue He3AKOHUIOI oilika3a, Tako #a he cym ombutu 3axTeB
3aT0CyIeHoT 3a Bpahame Ha pajj, aK0o y TOKY ITOCTYIIKA YTBPAM Jia je II0CTOjao
OCHOB 32 IIpeCTaHaK pajIHOT OfIHOCA, a/li JIa je TOC/IOfaBall IOCTYIINO CY-
IPOTHO 3aKOHCKMM OfipefibaMa KojuMa je MPOIMCAH MOCTYIAK 3a IpecTa-
HaK paJiHOT OffHOCA. Y TOM CITy4ajy, 3aII0C/IeHN je 3alTuheH caMo Ha OCHOBY
rapaHTHje IpaBa Ha HAKHAJy ITETe Y USHOCY /IO HeroBUX MeCT 3apajia.””

8. 3akmwyuax. Ilpemza cy mocneqmoM HOBeZIOM 3aKoHa 0 paay ypebena
M HeKa IMTama Koja [0 cajja HUCY YOIITe VIV Ha afleKBaTaH HauuMH O6mia
ypebeHa, ok cy Heka pemema o6esbenmia ycaraleHOCT HAIIET pajHOT
3aKOHOJABCTBA ca CTaHAapauMma MebyHaponHe opraHmsainuje paga, Kao
u yHanpebeme monoxaja 3amocneHux, BehyHa HOBMX 3aKOHCKMX pellerba
yCcBOjeHa je y MHTepecy mnocnofaBla. Ilopel pasMOTpeHMX 3aKOHCKMX
ompenaba, Tako ce, uaMehy ocramor, Moxke KBanmM(UKOBATY ¥ IHOTOPIIAbe
IIOJI0Kaja 3alOCTIEHOT KOTa je IMOCTIOAABIIa YIyTNO Ha IIPUBPEMEHN paj| KOf
ApYyror IOCIOfABLA, Ka0 1 IIOI0XKaja 3allOC/IEHOT KOjy je OTIYyLITeH 360r
eKOHOMCKMX pasjora. [IpumeHy oprosapajyhmx sakoHckux oppemaba mpa-
™, MehyTum, pusuk fa Hehe 3HauajHMje JOIPMHETU OCTBapely OCHOBHOT
mwpa 360r Kojer cy u ycBojeHe — mosehamy 3amocneHocTy, 6yayhm na je
3a TO HEOINXOf{Ha O30VW/bHMja MHYCTPUjCKa IIOTINTHKA, JEITOTBOPHMja jaBHA
ympaBa U HM3 Apyrux unHmnana. OBo TUM Ipe LITO MCKYCTBA BUIIE €BPOII-
CKMX JIp)KaBa cBefiode fa ¢iekcubuaM3alyja paja Kojy HUCY HpaTuie je-
JIOTBOPHE Mepe 3a 3allOl/baBaibe 1 Mepe 3a 3aLITUTY Of COLMjaTHUX PUSHKa
He caMo Jla Huje foBena 1o fyropo4yHor nosehama 3amocneHocTy, Beh je u
yTHUIIa/la Ha IpOAyO/buBabe COLMjaTHIX HejeIHAKOCTI M MapruHaIMu3alujy
HajOoCeT/bUBUjUX KaTeropuja pa;[HMKa.4O Ha T0 ykasyje u EBponcku xomu-

je mpecTana noTpeba 3a pagoM 3anocieHor. Etelka Korpi¢ Horvat, ,,Ali pravna ureditev
varstva za primer brezposlenosti sledi ciljem prozne varnosti, Delavci in delodajalci, 6p.
2-3/2010, ctp. 332.

39 3P, uman 191, craB 7. IlpeMpa mpaBo Ha peMHTErpalyjy, carlaCHO YHUBEP3aJTHUM
MehyHapogHUM pafHMM CTaHZApAMMa, IpefCTaB/ba NPUMAPHO CPENCTBO 3aIUTUTE Y
C/Ty4ajy HeoIpaBJJaHOT IIpeCTaHKa PafHOT OJHOCA, Y MHOTMM €BPOICKMM J[ip’KaBaMa
[o7masu [0 Cy>KaBaba IIpaBa 3allOC/IEHOT Aa 3axTeBa Bpahatbe Ha paf, a 360T yBepema fja
OBa Mepa HeMa KallalluTeTa fla OfIBpaTy IOCTOfABIe Of OTIYLITamka U Jla UX, IITABUIIE,
~IIOZICTNYE" Ha 3710ynoTpebe u M3urpaBame Bakehux mpasmma. Crora ce, IOCIENHBUX
roamnHa, nosBehasa 6POJ IIpaBHUX CUCTEMA Y KOjI/IMa HaKHaJa IITETE IIpEeNCTaB/ba jeIU/IHI/I
MHTPYMEHT 3aLITUTE 3a CTy4aj HE3AaKOHUTOT OTKa3a, OCUM Y M3Y3€THUM CITydajeBUMa,
KaKaB je IMCKPYMMHATOPCKM OTKas3.

40 Buure o oBoM murtamy Buj. y: Jbybunka Kosauesuh, ,ExoHoMmcka Kpusa u pedopme
PajiHOT 3aKOHOZIABCTA y €BPOIICKMM Jp>KaBaMa, ca MOCEOHNMM OCBPTOM Ha IPaBUIa O
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TET 3a COLMjajiHa IPaBa, KAa0 yTOBOPHO TENO HAJIEXXHO 3a HAJ30p HaJ IIpu-
MeHoM EBpoIicke conyjanHe mosebe, KaJja yIo3opasa fia ce 33 OTK/Iambaibe
HOC/IeuIia €KOHOMCKE KpHM3€ HE CMejy KOPUCTUTM CDPEeCTBa KOjUMa ce
collyja/IHa IIpaBa IIPEKOMEPHO OTPAaHMYABAjy, Tj. CIIYLITAjy MCIOJ IPaHuULe
ersycTeHIyje, Kojy onpebhyje cama cymrmuna ocHoBHMX bynckux npasa.*! To,
KOHAYHO, 3HauM J1a eKOHOMCKa Kpy3a U IoTpeba fla ce orpaHude IojefiuHe
CTaBKe jaBHe NOTPOIIbe NIPECTaB/bajy JIETUTYMAH Pasyior 3a pepopmy paj-
HOT 3aKOHOZIaBCTBA, a/Ii Jia Ta peopMa HMKAKO He CMe MMATH 3 MOCTIeNITY
IIPEKOMEpHY HecTabuansanujy mojaokaja cybjekara OCHOBHUX COLVMjaTHUX
npasa.*> OBo TuM mpe mTO je y 1062 exoHOMCKe M (UHAHCHjCKe Kpu3e,
OBUM JIMILIMMA 3aLITUTA HAjIOTpeOHMja, 300T Yera ce YMHM Ja je MOjeNHIM
ozipen6amMa 3akoHa O M3MeHaMa U JlolyHaMa 3akoHa o pany Ha Ivieha 3armo-
CTIeHMX IpebayeH HeCpa3MepHO BENMMKIU TepeT Kpuse.

OTKa3y yroBopa o pany — Moryhe noyke 3a cpricko pajHo npaso’, ITpaso u ipuspega, 6p.
7-9/20014, ctp. 500-526.
41 Jean-Pierre Marguénaud, Jean Mouly, ,La Comité européen des droits sociaux face au

principe de non-régression en temps de crise économique®, Droit social, 6p. 4/2013, cTp.
344.

42 European Committee of Social Rights, Conclusions, XIX-2 (2009), Council of Europe
Publishing, Strasbourg, 2010, craB 15 (General introduction).
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ap Haimawa IIETPOB'R TOMIWh
moueHT IIpaBHOr aKkynTeTa YHUBep3urteTa y beorpagy

ITPABO OCUT'YPAIbLA

INPEJHAIPT TPABAHCKOI 3BAKOHUKA CPBUJE,
OPYTA KIbUTA, OB/IMTAIVMOHV OOJHOCHU
- npumen6e Ha I'maBy XLVI: YroBop o ocurypamy -

ITomasehm op TexkoBumHe mpaBa ocurypama EBporcke yHuje, kKao n
ofipeheHNX mpojexara Koju Cy pesyITupanyu IpeIosyiMa KaKo YHAIpenuTu
YTOBOPHO IIpaBO ocurypama Ha HuBoy EY, cmatpam fa cy cnenehe nmpumen-
Oe, cyrectuje M KOMeHTapy K/byYHM 32 XapMOHM3AIUjy CPIICKOT YTOBOPHOT
IIpaBa OCUTypama ca nmpasoM EV.

Opempax 1:
3ajemHuuke ofpende 3a MIMOBMHCKA OCUTYpamba
U OCUTYpamba TuIa

Tepmunonomke npumenbde

Y ckmapy ca TepMyHOIOTMjoM npuxsaheHOM y AMpeKTBaMa Koje ce
OJIHOCE Ha CEKTOP OCUTYpamba, 3dndxem ce ga ce caga éeh wpaguyuoHanHa
ilogena Ha ocuiyparee umosune u ocuiypare nuua u y Ilpegnaupiiy I'3 Ha-
dycimiu. Y CKIafy ca YIOpeSHOIIpaBHUM TeHAEHIjaMa, 3aKOH O OCUTYPABY
n3 2004. ropyHe ycBaja IofeTy Ha >KMBOTHA 1 HEXXMBOTHA Ocurypama. JVicry
nopeny npeysuMa u Haupt 3akoHa o ocurypamy. Ogpegba o épciiama xu-
B0UIHUX OCUlyparba je XapMOHM30BaHA Ca TPEHJOBMMA y 00/IaCTI OCUTYparba
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EV.! Haupr He nonasmba rpemky saxkeher 3akoHa y morneny moyene sxusort-
HMX ocurypama. OHa je, HauMe, ycknaheHa ca ogpendom Jupextuse 79/267/
EE3 op 5. mapra 1979. roguHe 0 ycarnauiaBamy 3aKOHCKUX, IOA3aKOHCKUX
¥ YIIpaBHUX aKaTa KOji ce OfHOCe Ha 3aIlouMibame 1 00aB/bambe Ae/aTHOCTI
AMPEKTHOT OCUTyparba XXMBOTa Kao u [lupextuBe 2002/83 op 5. HOBeMOpa
2002. ropuHe Koja ce OFHOCKH Ha OCHUTypame XuBoTa. Haupr ycsaja mogery
Ha >KMBOTHA ¥ HEXXVBOTHA OCUTYpamba, ali Takobhe meduHuiIe 1 mogspcre
KMBOTHUX ¥ HEXMBOTHMX ocurypama.’ [axie, Hanpr mpasu jacHy pas-
Ky usMmeby IoBe OCHOBHe TpyIle OCUTypama: XMBOTHUX ¥V HEXMBOTHMX
ocurypama. [Topep Tora, rpyumire 1o cpogHOCTY pusuka oppebhene Bpcre
HEeXXVBOTHUX OCUTYpama y noaBpcTe (moctoju cefam nopspcra). Ocrano je
Kao Ipo6eMaTMYHO HaBoDemwe ocurypama XXMBOTA ¥ PEHTHOT OCUTypamba
Kao MoceOHMX BPCTa XMBOTHUX OCUTYpama. Hanme, ocurypame XuBOTA joIII
U HUje mpobreMaTnyHoO, 6yayhm na ce mox mUM IOApasyMeBajy KlIacU4Ha
ocurypama IOy T: OCUTypama 3a C/Iy4daj CMPTH, 32 CIy4aj JOXKNBI/beHba I Me-
IIOBMUTA OCKUTypama. MehyTnm, mpobrmem HacTaje Kajja ce yBefie KaTeropuja
PEHTHOT OCUTYpama, jep M3 OBaKBMX (HOpPMY/Ialiija IPOU3IA3N Jja MOCTOjU
pasnuka usMeby ocurypama >KMBOTa Koje je 3aK/by4eHO KaO0 PEHTHO Y HEKOT
IOpyTOT OCUTypamba peHTe!

Jaxie, cmaTpaM ga Hehe 6uTy mpo6eMa y MpaKTUYHOj IPYMEHU HO-
BOHACTaJIe Iofiefie aKo ce ycBoju oxpenda Hampra 30.

Ipyro, cMarpaM fia Tpeba pasMUCIIUTU O TEPMMHOJIOTHUjK Koja he ce
KOPUCTUTH HIPWINKOM yBoDema MHCTUTYTa [0 cCajja HEMO3HATUX HalleM
IpaBy, a Koju ¢y nopexnom u3 aupekrusa EY. Haj6osu mpumep je T3B. mpa-
BO Ha OfycTaHak of yroBopa. Cmarpam fia 6u Hajeeha rpemka 6mma ako ce
OIIpefieNIMO 32 ,,0yKBanHM “ IpeBof. Kox Hac mpaBo Ha ofycTaHak IpaKTH4-
HO HMIITA IPaBHO He 3HA4M.

Opncex 1: Omirre oppenbde
1. Ilomwe tipumere rationae materiae

3a pasnuky op 3akoHa o obGmuranyoHuMm opHocuMa (mame: 300),
npeyIoXKeHe cy Tpu Bapujanre. IIpema mpBoj, ompenbe ose rinase Hehe ce
IpUMemNBaTH Ha IOMOPCKA OCUTypama M Ha Jpyra ocurypama Ha Koja ce
IpUMeYjy ofpende O IMOMOPCKOM OCHUIypamy, Ha OCUIypama y Basfgyll-
HOM caobpahajy u Ha ocurypama noTpakusama. JIpyra BapujanTa 13 1mosma
IpMMEHE U3y3UMa U PEOCUIyparbe M OHa OCUTyparba KoOja Cy perylucaHa
noce6HuM 3akoHoM. Tpeha Bapujanra npepgsuba ma ce ogpenbe oBe IaBe
IpUMeYjy Kao OIIITA IPaBIIa Y OCUTYpamyMa Koja Cy peryicaHa moce6-

1 Hanpr, 4. 8.
2 Hanpr, un. 10.
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HYM 3akoHOM (w1. 1165). CmarpaM jja ofpenda o ToMe Ha KOja OCUTypama ce
He npuMemyje I'3 Mopa 6uty mporpaMckor kapakrepa. HeoiixogHo je ga ce
ycainacu ca yiopegrHoupasHum peuierouma U ga uo4uea Ha pasnuuu usmehy
036. MacosHux (HUOWPOUIAUKUX) U Komepyujanuux ocuiyparwa. Crora Imop-
p’kaBaM U3y3MMambe peocurypama us mnompa npumerne 300. Tume ayromat-
CKM M3pa)kaBaM I OIIpefie/berbe IPOTUB Ofie/bKa KOjUM e MOKyIIaBa — 6ap y
OCHOBHMM ILIpTaMa — YPeAUTHU IIpaBHM I10CA0 peocurypama. Peocurypame je
YTOBOp KOju 3aK/by4dyjy ZiBe KOMIIaHMje, 00e CIelnjanu3oBaHe 3a OCUTypame
u no3Hajyhu marepujy Ha Kojy ce yroBop ofHocu. Ha yroBope o peocurypamy
IpUMeYjy ce ofpeheHN TUIICKM YC/IOBY, 3HaUeHe M0jeiHNX KIay3y/a IIpo-
U3Iasy U3 BP/IO pasBMjeHe IPAKCe PEeOCUIypamba, a HMje 3aHEMap/bUB HU
3Hayaj 06u4aja y OBOM JeTy IOCTOBHOT TpoMeTa. V3 cBUX OBUX pasjiora, He
BUJIVIM ratio TIOKYyIlIaja ia ce IIpaBHM OHOCHU KOjy cy Beh ypehenn Ha ocHOBY
ApYTUX u3Bopa u 3akoHcku ypebyjy. OBo yrommko npe mro 61 HopMe MorIe
OUTM caMo VICIO3UTHBHE.

Bynyhn Ipahanckn 3akonuk Cpbuje (mame: I'3) mopa 6uty Ha muHM-
ju yroBOpHOr IpaBa ocurypama EVY, a mpe cBera mopa fja MMIUIEMEHTVpA
CBa IpaBM/Ia 3AIITUTHOT KapaKTepa, Of KOjUX Cy MHOTa IpeyseTa M3 IO-
TPOIIAYKOr acquis communautaire. CMaTpaM Ja 3a 3aIUTUTY KOPMCHMKA
yCayra ocurypama Koja Cy perylmcaHa HoceOHMM 3aKOHMMa Huje Jo6po
Ia ce MCK/bY4M IpMMeHa ommTux npasuna m3 Ilpegnanpra I'3. JInma xoja
npubaB/bajy 0Ba OCUTyparba Hajyenthe Cy MOTpOIIAYM ¥ UCKIbydere IpyMe-
He HOpMI IIPUHYJZHOT KapakTepa KojuMa ce ypebyjy T3B. KoIHeHa ocurypama
HJije y BbUXOBOM JMHTepecy. EBeHTyaIHa oficTynama oOff OIIITHX IIpaBuIa 00-
JIMTAIMOHOT IIpaBa MOry 6uty ypebeHa moce6HMM 3aKOHOM, /Iy HUKAKO He
61 Tpebano UCK/bYINTHU IIPUMEHY OIIITUX Ofpefaba Koje ce OfHOCe Ha yro-
BOP O OCUTYDaIbY.

Y Besn ca oppehemem noma npumene Ilpennanpra I'3 je u nurame
yBobema T3B. BeIMKNX PU3NKa y Hallle IIpaBo. Y MUTAbY je I0jaM KOj! YMHM
Ieo acquis communautaire y obnactu ocurypama. Cmaitipam ga ipeysumaroem
iojma 8enUKUX PUUKa y Haule Upaso HUoCiuiemo géa epno 3Ha4ajHa Yuwva
u3 yina gamux uniteipayuja. 11pBo, y mUTamy je TepMUH BPJIO jaCHOT YIIO-
pefHOIIpaBHOT 3Hauema. [lakile, KaJja 3aK/by4yjeMO YTOBOP O OCUTYpamy Y
OKBHUPY Cc11060fie Ipy>Kama YCIyra OCUTYpatba, IPUMEHOM OBOT KpUTepujyMa
KOMYHMKaIMja ca CTpaHuM cy6jektuma 6uhe 3HaTHO onmakiasa. JIpyro, To je
10jaM y3 rmomoh xora ce Bpso jacHo onpebyije na mu ogpehennu Tum ocurypama
OpuIaja rpyny KoMepLMja/IHUX JWIM HOTPOLIAYKMX ocurypama. CBako
OCUTypame Koje MCIIYHM TeCT BEIMKOT PU3MKa ipso facto je KoMeplujaaiHO
ocurypasme. Keanugpukayuja ogpeheroi ocuiyparea kao komepyujantoi ioena-
4y HU3 ogcillytiarba, Kojuma ce iapanitiyje eehu cilietien cnoboge yiosaparoa.
IIpBo, BenMKM pUSUIM [ajy IIpaBO YrOBOPHMM CTpaHaMa fia usabepy Me-
ponmaBHO IPaBoO 3a CBOj yroeop. [pyro, nmpema pgupextuBama EY, xama ce
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OCUTypaBajy BeIMKM PU3MIM He ITOCTOju oOaBe3a ocurypaBada Ha JjaBarmbe
IpeyroBOpHNX MH(OpPMaAIMja ¥ CaBeTOBambe yroBapada ocurypama. Tpehe,
Off IPMHYAHUX HOPMI KOjUMa Ce Pery/luiie yTOBOP O OCUTypamby ce MOXKe
OZICTYIINTY Y KOPUCT OMJIO KOje CTpaHe KaJja je IIpefiMeT YTOBOpa OCUTyparbe
BerMKMX pusmka. Kaja ce ocurypasajy octami (06MYHO MOTPOIIAYKM PU3M-
I11) OfiCTyIame je Moryhe caMo aKko je y KOPUCT yroBapaua ocurypama. Jer-
BPTO, NIPEIMET CAaOCUTIypama MOry OuTy camo Benmmkm pusuim. Haxanocr,
[Tpegnaupt I'3 je ocrao ,yckpaheH” 3a mojam Benmkmx pusuka, mro he 6uru
MI3BOP MHOTOOPOjHIMX IpO6/IeMa y IIpaKcH.

2. IIpupoga Hopmu

Opcrynama of ofpenabda ose r1ase (Wi. 1166) perynucana cy Ha UeH-
tr4yaH HauyH Kao y 300. [open BehmHCKUX MMIIepaTUBHUX M MaHbMHCKNX
AVICTIO3UTVIBHMX HOPMU, Y 00/IaCTH OCUTypama IOCTOje U T3B. IOMYIPUHYH-
He HopMe. 300 mpensuba fa je ofcTymame oOf OCTaMMX OfpenOy, YKOIM-
KO HUje 3a0pameHO OBUM WM KOjUM JIPYTMIM 3aKOHOM, HOIYIITEHO CaMO
aKo je y HeCyMIMBOM MHTepecy ocurypanuka.’ OBa ojpei6a uMa orpoman
3Ha4aj, jep 3axBa/byjyhu moj cobosa yroBapama y 06/1acTy T3B. KOITHEHUX
ocurypama HHUjeé YKMHYTa y IOTIIYHOCTH. YIIPaBO IIOCTOjarbe ITONMyIpPH-
HyJHMX HOpMmu omoryhaBa fla yroBop o ocurypamy Oyme mspas crmobope
yroBapama, a He 3aKOHCKe ITpOjeKIjyje MPeTIIOCTaB/beHNX IpaBa 1 obaBe3a
cayroBapaua.” Y CKTajly ca OBaKBUM KapaKTePOM TOMYIPUHYTHUX HOPMIL,
woimipowaqu ce He moiy ogpehu tipasa Koja ciliu4y Ha OCHO8Y camoi 3aKOHA.

3 Tlocroju MoryhHOCT fia ce 0Baj M3y3eTHO 3HaYajaH I0jaM Y Hallle IIPaBO yBele aKo ce
ycBoju aktyenHu Haupt 3akoHa o ocurypamy. Haume, Haupt 30 cappxu oppen6y o
BeIMKMM PUSHUIMIMA y BesM ca caocurypameM (Wi 255). [lebrHMIMja BeMMKUX PU3UKA
IpBU NYT je yBefieHa [IMpeKTMBOM O HEXMBOTHOM OCHUIypamy J[pyre TreHepalje
(Oupexrusa 88/357/EE3, HoBu un. 5 (a)), kKacHuje je mpeysera y Jupexrusu 2009/138 o
consentrOCTH II). Benmmxm pusunym obyxBartajy: 1) Kmace ocurypama MIMHCKUX BO3MIA
JKeTle3HuUIle, JeTenuie, O6pofose, poby y HpeBO3y, OTOBOPHOCT aBMONPEBO3HMKA M
OZITOBOPHOCT 6pojapa, Kao M KpeauTe M TapaHIMje Kajla ce yroBapad OCHUTypama
npodecroHanHO 6aBM HEKOM MHJYCTPMjCKOM VIIM KOMEPLUjaTHOM JielaTHoIhy
HEKVM Of CTOOOIHNX 3aHMMakba, IIOfl YCIOBOM Jla Ce PM3UIIM OFHOCE Ha TY Jie/IaTHOCT;
2) Klace OCHTypama KOITHEHHX BO3IJIA, MOXKapa M eIeMeHTapHMX HEMOrofa, OCTaIy
IITeTy Ha UMOBUHH, OATOBOPHOCT 13 YIIOTPeb6e MOTOPHIX BO3WIIA, OIIITY OATOBOPHOCT
u ocTany (GMHAHCHjCKY INTETY, IOJ YCIOBOM Jia yroBapad OCUTypama IIpeMallyje
HajMambe ABa Of cnegeha Tpu nmuMura: a) 6umaHC cTama 6,2 MIINOHA eBpa; 6) mpoMeT
12,8 MMIMOHA eBpa MIN B) IIpoceyaH 6poj 3amocienux je 250. [Jakie, BeMKU pU3UIIN ce
onpebyjy npema npupoay pusuKa iy BpCTU yroBapada OCUTypama y Be3! ca IPUPOJOM
pu3uKa.

4 300, 4. 900 cT. 2.

Y Haloj Teopuju MMa M APYrauyMjuX MUILUBEHA, Tj. OHMX KOj)i OCIIOpaBajy moTpeby
Hasber 3afip)KaBarba IONYNPUMHYAHUX HopMu. B. JoBanm CmasHmh, ,IIpemaor tema 3a
jaBHY pacIpaBy O pellleuMa Koja Hucy npuxsahena y Ilpengnanpry Ipabhanckor sako-
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Takohe, nuwitiase cy yiosopHe ogpegbe kojuma ce ogpegbe 3auTHUTHOT Ka-
paxitiepa meroajy Ha wiilieiiiy doiipowaya. Ilpu itiom ce He moxce ogcitlydaiiu
0g 3aKOHCKUX 0gpegaba Ha HauuH Kojum ce WaHIupa jasHu tiopegax y obna-
cifiu oculyparea, HUiY 0gciliyilarea Moly OUltiu Ha witlellly ocuiypasaua.

3amnoTpebe pacripaBe HaBoaMM pelrere Harpra Onmrrer PedpepentHor
OKBMPa 32 32 €EBPOIICKO YTOBOPHO IIpaBO ocurypama. OBaj JOKYMEHT Cafip>KI
caMo NIpMHYJHE U AUCIO3UTVMBHe HOpMe. VI3 jeandkor Tymauemwa HajBeher
Opoja HOpMU IIpoM3/Ia3u fja Cy OHe NMPUHYAHOr KapakTepa. IIpu ToM je 3a
pasymeBame Hanpra K/by4HO Jla ce OH IpuMelbyje Kao LielNHa, Tj. a Huje
J03BO/bEHO MCK/byUere HM jefHe HeroBe ofpende U3 ImpuMeHe. YTOBOPHO
OfICTyIame Off JUCHO3UTUBHUX ofpenaba Haupra HayenHo je moryhe y mBa
cay4aja (wr. 1: 103). IIpBo: ofcTyname of AucrnosuTuBHMX HopMu Harpra je
TOIYIITEHO aKO TO HYje Ha ITETY yroBapada OCUTypamha, OCUTYPAaHMKa UK
KOPMCHMKA IIpaBa U3 ocurypama. JIpyro: ofcrymnama Cy J03BO/bEHa aKO CY Y
KOPHUCT YTOBOPHUX CTPaHa, JaKje OCUTypaBada MM yroBapada OCUTyparba,
aKo je VICIyHeH jeflaH Off IBa yCaoBa: MpodeCHoHaNIHa JIeTaTHOCT YyroBapa-
Ya OCUTypamba WIM IVMUT NOBe3aH Ca HeroBUM I0C/IoBameM. 3abpaHa yro-
BOPHMM CTpaHaMma fia OfCTYIIe Off AUIIO3UTUBHUX ofipefiaba Hampra nocroju
jemVHO KOJ| OCUTypama Koja 3a IpefMeT MMajy: 60/1ecT, He3TOAY, TPOLIKOBe
IpaBHe 3aIITHTe, IIOMON Y TOKY IyTOBama, OCUTypambe >KUBOTA, OCUTYParbe
BeHYama I pohema 1 ocurypame KMBOTA BE3aHO 32 MHBECTUIVIOHE POH/IO-
BeE.

Hajsap, 3a notpebe yHanpebema mpapa gp>kaBe Koja joIl yBeK HeMa
JIOBO/PHO Pa3BMjeHO TPXKUILITE OCUTYpPatba, HUTK Pa3BMjeHy cBecT rpabaHa o
KOPMCHOCTY OBOT MHCTUTYTA, IpefaXkeM fia ce pa3MOTPU M HEMadKU NpU-
cryn. Hemauku ,,mateHT” je Bp/o mobap. He cTBapa Hem3BeCHOCT, jep ycBaja
KpUTEPMjyM jaCHOT TyMadema KapaKTepa 3aKOHCKuMX Hopmu. IIpunynne
HOpMe OfJ KOjUX Ce He MOXKe OJCTYIMUTI Hajla3e Ce jaCHO U3JBOjeHe Ha Kpajy
CBaKOT OfIe/bKa, a Off OCTAa/IMX HOPMM C€ MOXX€ OCTYIIUTU aKO TO HHUje Ha
ITEeTy ocurypanmka. Kpurepujym opcrynama Koje Huje Ha LITETY OCHUIY-
paHNUKa MOTEHIMjaHO CTBapa Mame MpOOIeMCKIX CUTYaluja y IpaKCh Of
KpUTepUjyMa ,,y HeCYMIBVBOM UHTEPeCY OCUTYPaHMKa" U3 Halller IIpaBa.

Opcek 2: 3ak/bydeme yToBopa
1. Qopma yiosopa

IIpema 300, yroBop o ocurypamy je GOpMaaHU YrOBOp, C TUM
wTo je Moryhe fa ce y ogpehenum ciaydajeBuMa (HIIp.: KOJ T3B. MACOBHUX
OCUTypama) MpoLefypa 3aK/byderba YrOBOpa II0jefHOCTABY Tj. Ia C€ YTOBOP

Huka Perry6nuke Cpbuje y ofHOCY Ha yroBop o ocurypawy', Pesuja 3a iipaso ocuiypatea,
6p. 1/2012, ctp. 33.
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3ak/pyun camuM IvahameM npemuje, 6€3 MOTINCUBambE IOMINCE OCUTYPamba.
Y IlpegHaupty je npegsubheHo opcrymnamwe of GopMaTHOTr KapaKTepa yroBo-
Pa, OCUM Yy CIy4ajy OCUTypara IMIIa ¥ YTOBOpa KOju 3aK/bydyjy Iniia Koja ce
y CMUCITY IO3UTUBHMX IIPOINCA CMATPajy MOTPOIIAYMMa YCIyTa OCUTYpamba.
Haxrne, npema Ilpennanpry mucmena ¢opma yroBopa o ocurypamwy 6u ce
3afprKaja Koj OCUTypama JIMIA, OGHOCHO KOJ CBUX YIOBOpPa O OCUTYpamy
KoOje 3aK/bydyje JIUIle Y CBOjCTBY IOTpoIIayda, 6e3 0063upa Ha TO Ja N Cy y
IUTaky )KMBOTHA WM HEXVBOTHA OCUTYpPamba.

CMaTpaMo fa TpemIor Huje fo6ap M Jja MOXKe IOCTAaTH U3BOP Be-
NMKUX npobnema y mpakcu. OBo 3aro mTo opebeme morpomava ycmyra
ocHUTryparma Ha OCHOBY ONIUTMX IPOINNCA O 3aIUTUTU IMOTPOIIAaYa HuUje IpU-
MepeHO 00/IaCTV OCUTYpama. YTOBOP O OCUTYpamy Kao IOCBe KOMIIIEKCAaH
YroBOp, KojuM ce npubasba GMHAHCHjCKA YCIyTa, IPeACTaB/ba HEIO3HAHN-
iy 3a Behuny yroBapada ocurypama. 3ailio je HeolixogHo ga ce tiojam io-
wipowaqa ycnyia ocuiypara ogpegu wiupe u ga obyxeaitia céaxoi yiosapaua
ocuiyparba, ocuiypanuxa, KOpucHuka tpasa u mwpehe owitiehero nuye Koje ce
ocuiypasa og pusuxa Koju ce He mMoxce iogeecitiu tiog Uojam 6eUKUX PUSUKA.
Hakne, Hall 3aKOHOAABAI] MOPa Jla KOpUTyje MPeJIor U Ia IPENU3HO U 3HaT-
HO eKCTeH3MBHMje Ie(MHUIIIe KO ce CMAaTpa MOTPOIIaYeM YCIyra OCUTypamba.
Camo y morieny NpenusHo JeUHMCAHOr IOTPOIIaYya YCIyra OCUTyparmba
3axTeBa ce ImucMeHa GopmMa yroBopa.

2. Obasese ocuiypasaua ipe 3aKkmwyuerba yiosopa

HajsnavajHnjy HOBMHY IpeficTaB/ba 06aBe3a ocurypaBava ga uHPop-
MMIIIe 3aMIHTePECOBaHy CTpaHy o ofipehennM nopanmma. OBa ob6aBe3a OfHO-
CI ce Ha IPeayroBOpHYy ¢asy, ay IOCTOjU 1 3a BpeMe BaKema YroBoOpa.
ITpema Ilpennanpry, npe 3ak/bydyerma yroBopa O OCUTYpamy OCUIypaBad
je my’XaH [la 3aMHTepeCcOBAaHOj CTPaHM JOCTaBM MHPOpMaIMje O: MOCTIOB-
HOM MMEHY M OPraHM3aIVIOHO-IIPABHOM OO/IMKYy OCUTypaBada; CERUIITY
OPYWITBA U MOCIAOBHE jeIMHUILE KOja 3aK/bydyje YTrOBOP; OIIUTUM YCIIOBM-
Ma OCUTYpaiba, Kao ¥ MEPOJABHOM IIPABY 3a YTOBOP O OCUTYpamby; BpEMEHY
Tpajama yroBOpa; MpaBUIMMa M YC/IOBMMA Kajla cé MOXX€ OfyCTaTu Off Yro-
BOpa; BUCHHMI IIpeMMje OCUTYpama, HauMHy Ilahama, BUCMHM JOIPMHOCA,
nopesa U JpyTuX TPOIIKOBa KOjyU Ce 3apadyHaBajy Iopef, IpeMuje U YKyII-
HOM M3HOCY oBMX ITahama; poKy Ha KOju IIOHyZa Be3yje MOHY/AMOIA; Temy
Koje je Ha/l/IeXXKHO 3a HaI30p Haj| APYIITBOM 3a ocurypame (wi. 1169 crt. 1).
AKo ce 3aK/byuyje >KMBOTHO OCUTYpambe, yTOBOPHOj CTpaHy ce MOPajy, Oper
HaBefleHNX MHQOpMalyja Koje ce HOCTaB/bajy Y Be3! ca YrOBOpPMMa KOju ce
3aK/bYUYjy Y CBMM BpCTaMa OCUTYparba, CAOIIITUTYI Kao JOIYHCKHU crefehn
HOZlAI O: OCHOBMIIM M MepwauMma 3a yieuthe y mobuty; tabemama OTKyII-
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He BPEIHOCTY IO/IMCe; NTPaBMMa Ha KallMTalU3aljy yroBopa O XMBOTHOM
OCUTYpaly U IpaBMMa U3 TaKBOT OCUTYpPaiba; MOPECKOM CUCTEMY KOju ce
OJIHOCK Ha HaBefieHy BpcTy ocurypama (ct 2). Kog yroBopa o »1MBOTHOM
OCUTypamby Be3aHMX 3a jeflMHMIly MHBECTMLMOHMUX (POHIOBA APYIITBO 3a
OCHUTYpame JIy>KHO je IIpe 3aK/bydyera YTOBOPa O OCUTYpamby, Y3 OCTajle Mo-
IaTKe, ja YTOBOPHY CTPaHy IMICMEHO 00aBeCTI O IIPOCIEKTY GOH/A, a Hapo-
YUTO O CTPYKTYTH ynarama (wi. 3). Vinpopmanuje ce mocrampajy y mmucMme-
HOM OO/IMKY, Ha IIperjiefiaH 1 pasyM/bB HauuH (CT. 4). YKOIMKO ocUrypaBay
npeKpum 06aBesy AaBarma NHPOPMaIja OCUTYPaHNUK (yroBapad OCUTypama)
MMa IIPaBo Jja MICMEHNM ITyTeM pacKiHe YTOBOP Y POKY Off Mecell laHa Off
laHa KaJia je Ca3Hao 3a HeUCIyIbemhe OBe 00aBe3e OCUTYpaBaya, a HajKacHuUje
Yy POKY Off TOLUYHY JlaHa IIOC/Ie€ 3aK/by4ekha YrOBOpa O OCUTYpamy. Y TOM
CIy4ajy OCUTYPaHUK MMa IIpaBO Ha HaKHaJly IITeTe KOjy je ImpeTpreo 360r
packupa yrosopa (cT. 5).

ITpepnaupt I'3 (a T0 je cmyvaj u ca Hauprom 30) He uMIIIeMeHTHPAjy
IupextnBy 87/344 o ycknabuBamy 3akoHa, IPOIMCAa M YIPaBHUX aKaTa y
obmacty ocurypama IpaBHe 3amTuTe. IIpemMa Wi 7 oBe AMpPEKTUBE, OCH-
rypaBad MOpa, HAKOH 3aK/bydera yroBOopa O OCUIypamby IpaBHE 3aIlTHUTe
00aBeCTUTI OCUTYPaHNKA O BErOBOM IIpaBy fia u3abepe afjBOKaTa, Kao U Ha
MOTYRHOCT anTepHATMBHOT pelllaBama Criopa ako fobhe 0 cykoba mHTepe-
ca MM Heclarama y Iorjiefy pemaBama cropa. OBaksa ofpepba je Mopana
OUTHU yHeTa y HOpMY Koja peryiuiie o6aBe3y oOaBellTaBama.

ITpo6meMm je y ToMe 1ITO ofpen6y 0 By>KHOCTU MHPOpMIUCama Caip>Ku
un Hanpr 30. Mako je 30 crarycHn 3akoH, nucny Hampra cy y mera yHe-
mm nocebny rmaBy nocseheny ungopmucary yiosapaua ocuiyparwa. Haupt
npaByu pasmuky msMmeby mHpopMMcamwa Ipe U 3a BpeMe BaXkema yroBopa
u oppebhyje capmpxkaj obaBemTema Koje ce ynyhyje yropapady ocurypama.
OyxHoct nHpopmucama je mocebHo ypebeHa kajga je ped 0 >XKMBOTHUM
OCUTYpamUMa.

Cmarpamo pa je Hanpr 30 Henorpe6bHo onrtepehen nuramuma Ko-
ja IO BOKaIMj! HUCY [eO0 MaTepuje Koja ce mMUMe peryamiie. Alm, ako ce
nobe o oppenaba yBogHe ITTaBe — Ifie Ce Kao jeflaH Off IM/beBa 3aKOHA
IOMUIbEe 3AIITUTA OCUTYPAHMKA, yTOBapada OCUTYypama, KOPMCHUKA OCHUTY-
pamwa n Tpehmx omrehennx numa - rmaBa o o6aBe3um MHPOpMUCama ce
HajoBe3yje Ha oBa mpasmia. [Tucimma Harpra 30 je medpuHUTUBHO jacHO
KO/IMKIU je 3Ha4aj MHPOPMAIMOHe MapagurMe 3a 3alITUTY KOPUCHNKA YCTyTa
ocurypama. Mebytum, nHpopMucame Kao IpegyroBopHa 1 yrOBOpHa 06a-
Be3a OCUTYpamba MOPAJIO je OUTH peryIncaHo y 3akoHy Koju ypebyje u octa-
7la yTOBOPHA IIMTamba IIPaBa OCUTypamba.

Axo ce ycBoju Hanpr 30 ca oBakBOM cafipxHOM, nMahemo Bprio He-
3aBUJJHY CUTYalujy y HoI/efy mpaBHor ypebema gyxHOCTH MHOpMMCama.

6 Hanpt 30, un. 82.

200



10-12/2014. Harama ITerposuh Tomuh (ctp. 194-211)

O6aBe3a nHdopMIMCama OCUTypaBaJa Off CTpPaHe yroBapada OCcUrypama (Tj.
o6aBesa IpujaB/bMBaba OKONHOCTY Of 3HAaYaja 3a OIleHY PUSMKA Y CMUCITY
nosutuBHOr npasa) octahe ypehena 300. O6aBe3a nudpopmucama yropapa-
Ya OCUTypama Off CTpaHe ocurypasava 6uhe ypehena 30 (a HakoH ycBajama
I'3 u mume), Koju je mo BoKauuju crarycHu mpomuc. Hboj cBakako Huje me-
cTo y ToM 3aKkoHy. Hajsaz, ogpenbe o nHpopMucamy cagpxu 1 3aKoH 0 3a-
IITUTY TIOTPOIIAYa,” TaKo fia he 3a MOTPOIIAYKY YTOBOP O OCUTYpamby OMTH
peneBaHTHe 1 Te ofipenibe. [lakie, Kaja ce 3aK/bydyje MOTPONIAYKM YTOBOP O
OCHUTYpamY OIICET U cafip>kaj ob6aBese MHPopMucama oxpehnsahe ce mpume-
HOM ofpenaba Tpu (a y mepcrekTusy 1 4) 3akoHa! YMeCTO OBOT KOMIUIMKO-
BaHOT HAuNMHAa, IOTPOIIAYMMa yCIyTa OCUTypama — a M CYAICKOj IIpaKcy — ce
MOJKe OJIaKIIATY aKo ce obaBe3a MHPOPMICamba M OCUTypaBada ¥ yroBapada
ocurypama ypeu Ha UCToMm Mecry: y I'3!

Benuku HemocTaTak oBor gena IlpennaupTa je HeyBoheme my>kHOCTH
caBeTOBarba yroBapada OCUIypamba. Y IMUTAIbY je Jy>KHOCT KOja ce IIPUPOJ-
HO HajjoBe3yje Ha JY)XHOCT MHPOPMUCama. JeHO je YIO30pUTH yropapa-
4a Ha eJleMEeHTe Off KOjUX 3aBUCH H>€TOBa OfIyKa M MPY>XUTU MY JJOBOJGHO
MaTepujaza Kako 61 [oHeo MHGOPMUCAHY OTYKY, @ HELlITO CaCBUM JPYro
caBeroBary ra! O6aBesa MHPOpPMICaba MOXKe OCTBAPUTYU IM/BHY QYHKIV}Y
TEK aKO Ce Ha Iby HaJIOBeXe 00a6e3d caseiiosara yropapaya OCUTypama Kao
cmabuje yropopHe crpaHe. [Iputom, >kenmM fa yKa>keM Jja OBMM Halll 3aKOHO-
JaBall He IIPAaBM IIPEBENIMKY IPEIIKY Ca CTAHOBMINTA XapMOHU3alMje Haller
npaBa ca nmpaBoM EVY, jep Hu [ImpekTusa 0 IOCpefoBamy y OCUTYpamy He
npensuba JyHOCT caBeTOBamba Ha CTpaHy ocurypasaua. [Ipema ofpendama
OB€ JVIPEKTUBE, y>KHOCT CaBeTOBalba MMa CaMO IIOCPeTHMUK ocurypama. To
IOBOAY IO BPJIO HEIIOBO/bHE CUTYallUje, jep MOCTOju pasinka usMelhy yrosa-
paya ocurypama Koju yCIyry OCUIypamba JUPeKTHO IpybaB/ba Off OCUTYypaBa-
Ja (Koju HMje Ty>KaH Jla Ta caBeTyje) ¥ yroBapada OCUTYParba KOjM je aHT KO-
BAO IOCpeHMKa (KOju je Ay>kaH fla ra caBeTyje). 3a OBaKBO pa3/IMKOBame He
IIOCTOjM ONPaBJialbe, Te je CTora HeMadKM 3aKOHOJaBall PEMNo Jja IPOIINpH
IY>KHOCT CaBeTOBamwa U fla IOMe 0OMyXBaTu M ocurypasadva. [lakie, mpen-
TaXXEM Jia C€ MCKOPUCTY HeMAadKM 3aKOH O YTOBOPY O OCUTYpalby Kao MOJE
U Jla ce LY>KHOCT CaBeTOBarba pery/luile Tako Aa obaBesyje M ocurypasava.
Hopwma 6u Tpebano fga rmacu: ,ocurypasad Tpeba fa ce mpeMa OKOTHOCTMMA
KOHKPeTHOT CTy4aja PacluTa o ke/baMa 1 IToTpebaMa yroBapaya OCUTIypama,
fla Ta caBeTyje, aT caBeT 0Opas3/IoXM, Kao ¥ Ja UCIUTUBAIE, CABETOBAME I
obpasnoxeme JOKyMeHTyje . JJakiie, caBeTOBambe y IIMPEeM CMUCITY MOXe ce
PasIOXKUTI Ha TPM yXKe HY>KHOCTH!: 1) y>KHOCT MCINUTUBama (OCUTypaBad
Tpeba Ja MCIMTA IVMYHY CUTYALMjy yroBapada OCUTypama: [ja ce YIO3Ha ca
)e/baMa M MOoTpebaMa OCUIypaHMKA, Kao M Ja Ce pacIuTa O MaTepujaTHOj
CUTYallMju yroBapadya OCUTypama ¥ HeroBMM (MHAHCHjCKUM IPUIMKAMA);

7 3akoH 0 saurtuty norpouraya, Caymbenu inacnux PC, 6p. 62/2014 (mame: 3311), u. 13.
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2) caBeTOBame y y)KeM CMUCTY (fjaBarme KOHKPETHOT CaBeTa yroBapady
ocurypama, Tj. n360p nmokpuha koje je 3a mwera HajIIOBO/bHMjE) U 3) LY>KHOCT
IOKYMeHTOBama (ocurypasad Tpeba Ja CaolllTeHe XKe/be U MoTpebe yrosa-
pada ocurypara, Kao 1 IPY)KeHN! CaBeT ca Pas3jos3NMa 3a TO JOKyMEHTYje).

3. Ionuca ocuiypara u nuciti woxpuha

Ob6aBe3e ocurypaBaya y Be3u ca W3[jaBambeM IIONMNCE M HEHUM
caJp>KajeM perynucaHe Cy fleTa/bHMje Y OJHOCY Ha IO3UTUBHO IIPaBo.
Hajmpe je Harmameno fja je ocurypasad y o6aBe3n fa 0 3aK/by4YeHOM YIOBO-
Py 0 ocurypamy 6e3 ofilarama yroBOpHOj CTpaHM IIpefia yPeIHO CaCTaB/beHy
¥ MOTINCAHY IIOIICY OCUTYpama WIN HeKy APYTy MCIpaBy (ucT mokpuha
u gp.). Cmarpam fia je oBaj craB mMorao 6utu 6ome gopmynucan. ObaBesa
npefiaje YpeHO cacTaB/beHe IOJIMCe WM JIpyre MCIpaBe IOCTOjU IpeMa
IPYroj yroBOpHOj CTpaHM 1 To je Tpebano jacHo pehm. Yak n kaga momm-
ca Huje 6uTHa (opMa yroBopa OCUIypamy, OCUTYpaBad je Hy>KaH fia je 6e3
ofi/Tarama Ipefia yropapady, He3aBJMCHO Off TOTa JIa JIU je yroBapad TO 3aXTe-
Bao.

Cazip>xaj monce je y CKIajly ca pellemuMa U3 eBpOICKMUX JUPEKTIBa
3HATHO IPOMIMpPEH OMTHUM €/IeMEHTNMa, C TMM Jla ce T0CeOHO Impomucyje
cafpykaj IMOMuCe >XMBOTHOI OCHUTypama. [lofaTHU €/1eMeHTU IOJNCe KOoje
caiipke IpaBa ApkaBa wiaHuna EY cy ysegmenu y nwsey omoryhaBama
OCTBapMBama IIpaBa OCUTYpaHMKA Kao clabuje CTpaHe M IOBE3aHM Cy ca
IPeKOTPaHIMYHOM CTT000J0M IPOfiaje YCIyTra OCUTypamba.

Y mopebemy ca ymopenHuM mpaBoM, Kao 06aBe3HNU cafip)Kaj IOJICe
Tpebano je mpeABUAETH U: MOMEHAT Of Kajia okpuhe mounme fa fenyje u
IO Kaja Jenlyje; ako je y yroBOp yHeTa Kiaysya o npehyTHOM NIpopyxXemy,
nomica Tpeba fa CafipKu HAIlOMeHy O ycloBuMa IpehyTHOr mpopyxkema
(k/byuHO je ma mommca 06aBe3HO yKasyje Ha TO Ja YrOBOp He MOXe OMTH
npehyTHO Npopiy>XKeH Ha BMIIE Off TOAVMHY JaHa!); yClIoBe M Ha4MH IIpujaBe
HaCTaHKa OCUTYPAHOT CIy4aja; poK y koMe he ocnurypanuky 6uru ncrahena
HaKHAaJa 3 OCUTYpamba; POK 3aCTape/IoCTH, UTH.

Cmarpamo ga je y Ilpemnarnpt tpebano yHetu oppendy o Tome [a
ozpebene kmay3syre — Koje ce [0 MUII/bEEY U TeOpUje ¥ IPaKce OCUTypamba —
CMaTpajy HapO4YMTO OIIACHMM 3a OCUTypaHUKa Tpeba a Oymy HpeicTaB/beHe
Ha BPJIO jacaH HauMH. Pey y dpunyuiiy o uetiupu knaysysne: o HUUTHABOCTIU,
0 3actiiapesnociiiu, 0 UCKbYHeHUM wiiliefliama U o wpajarvy yiosopa. OHe U BU-
3yeJTHO Tj. TEXHMKOM ILITaMIIama Tpeba la 6ymy m3BojeHe off OCTalIuX Kiay-
3ynma. 3a pasmMKy Off CBUMX OCTa/IMX KIaysynaa momuce (koje Tpeba ma Oymy
jacHe U yoIluTe y CKIajly ca 3aXTeBOM TPAHCIIAPEHTHOCTM), K/Iay3yle Koje
Cy 3a JIejCTBO OCUTypama HajBaXHMje MOpajy Outu Bpio jacHe (Tj. Harma-
meHe). OBakaB edekar ce MOXKe IIOCTMAM aKO ce YCBOjM IPEIJIOT U3 YWiIaHa
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Koju ypebyje yrnosHaBame OCUTypaHMKa ca ONLITUM ¥ IIOCEOHUM yC/IOBMMA
OCUTYpama, Kao U TPeJajy UCTUX OCUTYPAHUKY. Y IEMY CTOjU Jia aKO OCH-
rypaBad He M3BpIIM OBy ob6aBe3y cMmaTpahe ce Jia je yroBop 3ak/byueH Ha
OCHOBY CacToOjaKa Ilouce, 6e3 MCK/bydema WM OrpaHNYera Imokpuha Koje
cazip>Ke YCTIOBM OCUTYpara, aKO OCUTYPAHUK 3a HbUX HUje 3HaO HUTHU je Kao
CaBeCHO JINIle MOTao 3HATH.

Jaxie, mpema oHoMe 1ITO nuitte y [TpegHAIpTy U y HallleM IIpaBy KyIay-
3yJie Koje ce OIHOCe Ha HUIITABOCT, IyOMTaK IIpaBa WM UCK/bydera mokpuha
6uhe myHOBa)KHe caMO aKO Cy BUA/bMBO OfIITaMIaHe y nonucu. CMaTpamo
la OBO pelllerbe MOXKe JJOHETV Be/VMKY HAlpefak MHAYCTPUjU OCUTypama y
BU/Iy IIPEBACXOf{He 3aIUTITe KOPUCHVKA [IPaBa, a/i 1 m3beraBama CIIOpPOBa
y Be3M ca CyIITMHCKUM IUTambyMa Ae/I0Balba OCUTYparba.

JIuct nokpuha nma nBe GyHKIMje: OH je TOKa3 [a je yrOBOP 3aK/bydeH
VI [I0Ka3 O ImpuBpeMeHOM HOKpuhy. JefHO Off muTama y Be3U Ca JTUCTOM
nokpuha je ma 1 Tpeba fa caapxu cBe 6uTHe enemeHTte yropopa. C 063u-
POM Ha IIpefIoXKeHy M3MeHY, Tj. Aa nucT nokpuha xehe 6utn camo dop-
Ma 3aK/by4eHOI yroBOpa, KOjU IIOUYMIbe [ja IPOUSBOAY [€jCTBO Of HETrOBOT
usfaBama, Beh ¥ McrmpaBa Koja KOHCTaTyje HPUBPEMEHM CIIOPasyM o
nokpuhy, cMarpamo ja nmuct nokpuha y Apyrom ciydajy He MOpa jja Caip>Ku
JICTe e/IeMeHTe Kao MOICA.

4. Onmwitiu u fiocebHU YCn08U OCUiypara

[IpomucuBame obaBe3He CaAp>KMHe ONUITUX U IOCEOHMX YCIOBa
ocuTypama KOjii 4MHe YTOBOp M KOji Ce NPefajy OCUTYPAHUKY Y TPEHYTKY
IETOBOT 3aK/byderha jé MHCTPYMEHT 3allITUTE TOTPOIIaya YCIyTa OCUTypambha.
[Ipepnanpt perymmire crefeha murama: o6aBesHa Cafp>KMHa OMIITHUX YCIIO-
Ba OCUTypamba, YIIO3HABambe OCUTYpaHMKaA Ca HbUMa U HbIUX0Ba Ipefiaja 0ch-
TYPaHUKY, CaHKIIMja y C/Iy4ajy HeCIykera obaBese Mpefaje OMIITIX yCIo-
Ba, M3MeHe OIIITUX YCI0Ba OCUTypama ¥ IpeMujcKor cucremMa. OcuM 1mTo
CaJp>XM HM3 HeOBO/PHO jacHUX (opMyanmja, cMaTpaMo Aa je ofpenda o
cagpxxuay OYO cyBuimHa. HepaunoHaiHo je ¥ HemOTpeOHO MCTOBpPEMEHO
HpomnucuBame 06aBe3He CaipKIHe OIIITHX YC/IOBA OCUTypama 1 obaBe3He
canp>xuHe nomuce. Ha To Hac HaBoM ynopegHONpaBHO UCKYCTBO. JJOBO/BHO
je mpommcary o6aBesHe elleMeHTe Cafip>KUHe TOJINCe.

[Toce6HO cMO mpoTHUB ofpende Koja KaKe fla HaJJIOKHYU OpPraH KOju
BpILM KOHTPOJNY IeNaTHOCTY OCUTypama MOXKe f[a IPOLIMPU UIM CMambU
0poj 06aBe3sHMX cacTojaka Koje OILITU ¥ MoceOHM YCIoBM Tpeba fa canpike,
3aBJICHO Of] BPCTE OCUTyparba I CBOjCTBAa YyTOBOPHMX cTpaHa. KonTpona on-
HITUX YCIOBa OCUTyparma Off CTpaHe Ha[J30PHOT Te/la OflaBHO IPENCTaB/ba
IPOLIOCT Y IpaBMMa Ap>KaBa WwiaHnuna EY.
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IIITo ce TM4e 06aBe3e yIO3HaBamba OCUTYPAHNKA Ca OIIITUM yCIOBUMA
ocurypama u npepiaje ocurypanuky, 300 He npenBuba caHKIujy 3a Kplembe
oBe obaBese, IITO je IOTOOBAJIO HACTAHKY HeyjeHadeHe CyACKe IIpaKce.
[Tpengnanpt I'3 cappsku HOBU 4IaH y KoMe ypehyje o6aBesy ynosHaBama yro-
Bapaya OCUTYparba ca OIITIM ¥ ITIOCeOHNM YCTTOBUMa OCcHUTypama. KibyuHa je
CaHKIVja 3a CIy4aj HelCIyHbema oBe obaBese ocurypasava. Taga ce cmaiipa
ga je yiosop o ocuiypary 3aKpyueH HA OCHOBY CACIIOjAKA CAgPHCAHUX Y TONU-
cu, 6e3 uckmwyueroa unu oipanuverba woxkpuha koje cagpice ycnosu ocuiyparea,
aKo ocutypamux 3a rwux Huje 3HA0 HUMU je KAo casecHo nuue mMoiao 3HaAiu.
Haupr omurer pedepeHTHOr OKBMpa npefBuba fia je Tepet oKa3uBama Ja je
yroBapad OCUTypama IPMMIO UCIpaBe Koje je OCUTypaBad 1MMao obaBesy Aa
My Ipefia Ha ocurypapady. Vako cy cBa IIOMeHyTa peliema y QyHKIUI 3a-
LITUTE IOTPOIIAYa YC/Iyra OCUTypaba, 3a/layKeM Ce 3a Mpey3nMarbe pellerha
¢dpaHIycKOT TIpaBa MO KOMeE je HEOIXOJZHO BUJBMBO OfIITAMIIATH Y IIOJIMN-
CU Knaysyne Koje tpegeuhajy HUWABOCH, Tyoumiax Upasa u UCKwvyuerd
iokpuha. OBakBO pelllele UCK/bYUyje MOTpeby JOKasuBamwa Ja Cy OIMIITH
YC/IOBY TIpelaTii OCUTYPAHVKY U 3HATHO IOjeJHOCTaB/byje PyHKIMOHNCambe
ocurypasba.

5. Yiosopu usmehy ogcymHux nuya

OBuM yroBopyuMa nocseheHa cy fBa 4iaHa. JefHUM ce perynmiie oba-
Be3a MHGPOPMICaba OCUTYPAHNKA, @ IPYTYM HEroBO IIPaBO Ha OFyCTaHAK
off 0BUX yroBopa. OBO IpaBo je, 10 MOM MMIIbEHY, IPEYCKO AepMHUCAHO
U BPJIO OTPAaHMYEHOT JOMeTa. Y eBPOICKMM IIPONNCKMA IIPaBO Ha OfyCTa-
HaK Off YTOBOPa O OCUTypamy HMje OrPaHMYEHO CaMO Ha AUCTaHIMOHe, Beh
ce IpMMepa pajy jefHAKO NpUMEIbYje U Ha T3B. HEJUCTAHIMOHE yTOBOpE
3aK/by4yeHe M3BaH IOC/IOBHMX Ipocropuja. Ocum Tora, mucuu Ilpennamnpra
Kao /la HUCy TIOTIYHO CUTYPHM KOjU je TEPMUH MCIPAaBHMjM 32 O3HAYABaIbe
MHCTUTYTa KOjU YBOJie y Hallle IIPaBo, a KOjU Ce y AUPEKTUBaMa U3 JOMEHa
3alITUTE MOTPOIIAaYa O3HaYaBa Kao OflyCTaHakK off yrosopa. [lok ce y wr. 1177
Beh 13 Hac/oBa BUAM fla Cy Ce OIpefe/NIn 3a CTPAaHN TePMUH OflyCTaHaK, Y
4. 1176 TOBOpPU Ce O IpaBy Ja ce YTOBOp pacKuHe 6e3 oOpasoema 1 Ie-
HaJla, a TO Ce IIOHAB/ba 1 Y BapujaHTy O6poj 2 wi. 1177. IIpoTus caMm ycBajama
TepMMHA KOjU IPEJCTaB/bajy »,49NCT  MPEBOJ CTPAHMX TEPMUHA M OKO 4uje
npaBHe KBamudukamyje heMo 13BecHO MMaTy IyHe pyke mocna. JIupexTu-
Be KOPUCTe TepMMH ,right of withdrawal, mTO [JOCIOBHO 3Ha4YM MpaBO Ha
HOB/IaYebe M3 YTOBOPA WM IPaBO Ha OAYCTAaHAK. TakaB MHCTUTYT HUje IIO-
3HAT HallleM NIpaBHOM cucTeMy. Cm4Ha cuTyanuja je u'y XpBaTckoj, Ife cy
OBaj MHCTUTYT Ha3BaJN ,,jeJHOCTPaHM PacKUJ yroBopa“.

IIpepnanpr npensuba fejcTBa omycTanka Ha ImaheHe mpemuje u
ucrmaheHe HaKHajie M3 OCUTyparmba Ha HAYMH Koju HUje ycKmaheH ca eBpor-
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CKMM CTaH/IapAyMa 3alITKUTe MoTpoluaya. Bemuku Hemocrarak Ilpennanpra
je m3ocraHak ogpende o ob6aBesu OCUIypaBadya Ja OCUIYPAHNKY, OJHOCHO
yroBapady OCUTypama IOTpPOILIady IIpe Hero IITO ce 0b6aBexe AMCTAHINO-
HJM YTOBOPOM JOCTaBU MHpoOpMaIyje o HakHaau mTete. Ped je o crnegehnm
nHdopmanujama: 0 MoryhHOCTH perpeca ocurypapada ImpemMa OCUTYPAHUKY
Y Ha4YMHY BEerOBOT OCTBapema, O IIOCTOjalby FapaHTHOT (OH/A WIN APYTOr
006/MKa VICIUIaTe HaKHaJ/le U3 OCUTYpParba KOjy Huje IJIATIO OCUTypaBad.

IIpaBHe mocnegulie Bpliema IIpaBa Ha OfyCTaHaK Off yroBopa o
ocurypamy ypebene cy Ha nmpuamyHo HejacaH HauuH. [Ipema mpBoj Bapu-
jaHTH, ocurypaBad je y obaBesn fa, 6e3 HemoTpeOHOTr Of1arama, a HajkacHuje
Yy POKY Of Mecel] [aHa IIOC/Ie OAYCTAHKA Off YTOBOpa O OCUIypamy BpaTu
yroBapady ocurypama 1raheHe npemuje ymameHe 3a ucrrahene HakHazie 13
OCHUTYpama, a OCUTYPaHUK MMa 00aBe3y fla Y ICTOM POKY BpaTU OCUTypa-
Bavyy CBe HaKHaje Koje cy IwiaheHe, a Koje mpenase n3Hoc mwaheHe mpemuje.
Axo ce ycBoju oBa ¢popmynanmja, ocurypaBauy Hehe sHaTy IITa je HUXOBA,
a mra obaBe3a yropapada Koju je OfyCTao Of 3aK/by4eHoOr yrosopa. [Ipyra
BapMjaHTa je yMepPeHMja U IO H0j YroBapad OCUIyparba KOju JKeln Jia pac-
KUHe yroBop (faxie, He Jja ofycTaHe) y obaBes) je Aa IUIaTU IpeMHUjy J0
TPEHyTKa pacKujia, a He 3a Lleo Tekyhu nepuop Tpajama ocurypama y Kome
je TpaXkeH pacKuj,.

6. 3acityiHuyu ocuiyparea

[IpeTrocTaB/beHN 3aKOHCKM [EMTOKPYT 3acTYIHMKA OCUTypama u3
300 (3akpydeme yroBopa O OCUTYpamy y MMe U 3a padyyH OCHIypaBaua,
yroBapame M3MeHa WIN IPOAY>Kelma YyroBopa, M3JaBame IOJNCa, HaIllaTa
npeMuja 1 npujeM usjaba ynyheHux ocurypapady) npeysuma u [IpegHanpr
I'3 (un. 1181). Pemewe Huje gobpo. Y ognocy Ha 300, mpernocTaBbeHn
Kpyr obnamhera 3aCTYIIHUKA OCUTypama Tpebano 6u mpommputu u ooy-
XBaTuUTK u: opnaiiheme Ha ynyhuBame 13jaBa 0 OTKasy U pacKujy yroBopa,
[IaCUBHY JIETUTUMALH]jy 3a 0OaBese Koje Cy 3a OCUTypaBada HacTase pajmbama
3aCTyIIHUKA Y Be3M ca 3acTymameM (0BO je 6uno mpensubeno y Cxunm 3a
3akoHMK 0 obnuranyjama u yropopuma, 4. 883 ct. 2). Takobe, Tpebano 6u
npeysetn ofpen6y n3 Ckulle o0 OACTYNamy Of OMIITHUX YCIOBAa OCUTYparmba
u tTapuda npemuja (Oppende yroBopa 0 OCUTYparby 3aK/by4eHOT Off CTpaHe
3aCTyIIHMKA OCHUTypaBada Koje HUCY Y CAaIIaCHOCTU Ca OIIUTUM YC/IOBMMA
ocurypama 1 TapuoM Ipemuja HUIITaBe CY, U3y3eB aKO MX OCUTypaBad Ha-
KHaJHO offo6pu y poky off 30 faHa Off 3aK/bY4eHOT YTOBOPA, U IIOJ YCIIOBOM
fia yroBapad OCUTyparma HUje Y MCTOM POKY TPaXMO IMXOBO IIOHMUILITEHHE,
1. 883 cr. 3). ¥ IlpegHaupt 6m Mopana 6uty yHera ofpefda o OArOBOp-
HOCTM OCHTypaBaya 3a pajie 3aCTYIIHMKa: OCUTypaBad OfroBapa 3a pajibe
3aCTyIHUKA [IpeMa yroBapady OCUIypama Kao 3a COIICTBEHe pafiibe.
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Ha ctBap 6yme kommukoBanuja, Hanpr 30 cappxu gegpunuyujy io-
cnosa 3acilyiiarea y ocuiypatrsy. To Cy: IOCTIOBY NOKpeTaba, pefiarama Wi
06aB/barba IIOCIOBA IPUIIPEMe U 3aK/by4MBakba yTOBOPA O OCUTYpamy Y UMe
¥ 32 pauyH ApyITBa 3a ocurypame.® He ymasehn y o komuko je meduanimja
mobpa, M3pakaBaMoO BEIUKY pe3epBy IpeMa oBoj comyumju. OBo, a UCTO
B! 1 3a IePVMHUIM)Y IIOC/IOBA MTOCPefioBaba Yy OCUTYPAIbY, je TTOKa3aTeb
HeZI0BOJBHOT II03HABama pasnnKa nsMeby yroBopHe u ctarycHe marepuje.

Opcek 3: O6aBe3e OCHUTYpaHMKA, OHOCHO YTOBapaya OCUTypama
1. IIpujasmwusarve OKOMHOCHIU 0g 3HA4AjA 3G OUeHY PUSUKA

IIpeysumame HOpMe 300 mpencTab/ba jefaH Of HajIOIIMUX UiIa-
HOBa y Jielly KOjU Ce OJHOCH Ha yroBop o ocurypamy. OBako feduHucana
IY>KHOCT TIpUjaB/bMBam-a je IPEelpPOKO IOCTaB/beHa U MO MOCefnliaMa je
HOTEHIIMja/THO IITeTHA 110 OCUrypaHMKa. IIpBa npumen6a ce ofHOCK Ha TO A2
yToBapayd OCuryparmba He MOXKE€ CUTYPHO 3HAaTU KOjeé OKOJTHOCTM Cy 3HadajHe
3a pu3NK, a Koje HUCy. OH je HeCTpPy4maK 3a OCUTypame U Y OBOj CTBapu
OIIpaBflaHO OdYeKkyje momMoh ocurypaBada. Yiora ocurypasada je fja My OJIaK-
IIa TIPOIEHY IOCTaB/balkbeM INUTamba, Ha Koje OH Tpeba KOMIUIETHO U IITO
Ta4HMje fa OfTOBOPMU.

Haupt ommrer pedepeHTHOr OKBMPa 32 YTOBOPHO IIPaBO OCUTYparba
MO>Ke ce MCKOpUCTUTHI Kao Mopien 3a [Ipennanpr I'3. Ob6aBesa nmpujaspuBama
je y Hanpry npommupeHna Ha cBe YMIbeHUIIE Off 3HaYaja 3a 3aK/byYerbe YTOBO-
pa, 3a pas/jMKy Of HaIller IIpaBa IZie ce oBa 0OaBe3a OHOCK Ha ,,OKOJTHO-
CTH Of 3HaYaja 3a oleHy pusuka‘“. MebyTum, oHa je y OfHOCY Ha IIOSUTUBHO
IIpaBO CY>X€Ha, jep Ceé OfIHOCK CaMO Ha jacHa ¥ IpelM3Ha IUTara OCHUTY-
paBaua. Haupt, maxse, ,lpeBabyje” TepeT OATOBOPHOr M300pa pereBaHT-
HMX MHbOpMaIja Ha OCUTYpaBaya, KOji je CTpyumak 3a ocurypame. Ocum
TOTa, OCUTypaBad He MOXe [la ce KOPUCTU IPaBMMa y Be3M Ca KpLIeHeM
IY>KHOCTM TIpujaBbuBama y caefehum curyanujama: 1) xaja moHypguaan
HMje OfrOBOPMO Ha INNTara MIM je JAOo OArOBOp KOjU je HENOTIYH W
HeTadaH; 2) MHpOpMaIyja Koja je Tpebano ha ce MpuUjaBy WIN je flaTa He-
TayHa MHQOpMalyja Koja Huje Omwma OMTHA 3a OMJIYKy OCUIypaBada ja
YOIILTe 3aK/by4M YTOBOP MM Ja TO YYMHU IIPeMa YTOBOPEHMM YC/IOBUMA;
3) nndopmarnyja nomohy Koje je ocurypaBad HaBeo yroBapaya ia Bepyje fa
nHpopmalujy Huje Tpebano npujaButu 1 4) nHGoOpMayja ca KojoM je ocu-
rypasad 610 WIX MOpao OUTY yIO3HAT.

IlITo ce TmMye obaBemTaBama O OKOJHOCTMMA KoOje ce IpeMa 3aKOHY
KojuM ce ypebyje samrura mogaraka o IMYHOCTI OJHOCE Ha TajHE IIOJATKe,
CMaTpaMo Ja je ImpBa anTepHatuBa 6o/pa. OcurypaBady ce, HauMe, He MOTY
YCKpaTUTU MOJALM KOjM C€ CMAarpajy TajHMM aKO Cy Of 3Hayaja 3a OLEHY

8 Hanpt 30, un. 97 ct. 1.
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pusmka. OBakaB CTaB ce yK/Iala ¥ ca peluemeM Oypyher craTycHor 3ako-
Ha. Hanme, Hanpr 30 ypebyje duyBame moBep/puBMX IOfATaKa Off CTpaHe
ApYWITBa 3a ocurypame.” [loBep/bMBUM ce CMATpajy MOJAIN, YMEbEHNIE U
OKOJTHOCTM KOje JIPYIITBO 3a OCUTypame CasHa y IIOC/IOBaIby Ca OCUTYpa-
HIUKOM, OFHOCHO APYIMM KOPMCHUKOM IIpaBa m3 ocurypama. Hampr 30,
Takobe, perymmine 3abpaHy caoIlITaBamba IMOMEHYTHX IIOfaTaKa, Kao U 3a-
Opany xopumnhema minm omoryhaBama TpehuM mmiuma ga MX KOpucre, u
n3y3eTKe of ob6aBese UyBama MOBep/bMBMX NofaTaka. ObaBesa yyBama OBUX
NoflaTaKa Huje Be3aHa CaMo 3a CBOjCTBO OCUTYPAHMKA, OJHOCHO KOPUCHMKA
npasa u3 ocurypama. OHa ce IpoTe)ke U Ha Nepyof; HAKOH IIpecTaHKa OffHO-
ca ocurypama. IloBep/byBM MOFAIM MOTY Cé KOPUCTUTU MCK/BYUMBO 32 Ha-
MeHe 32 KOje Cy NPUKYII/beHN.

2. Iocneguue Heiinaharea tpemuje

ITpotus cam 3appxasama HopMe n3 300 Koja je npeysera y ui. 1188
ITpepnanpra. OHa je TpOTMBHA MHTEpeCHMa IIOTPOIIAYa YCIyra OCUIypalba.

Y IlpemHanpty ce mpepiake yBoleme MHCTUTYTa CyCIIeH3Mje YTOBO-
pa 36or Hemrahamwa npemuje ocurypama. OBO je anTepHAaTHBa IPETXOIHO
OIJICAHOM CUCTEMY U CacTOjy Ce Y TOMe Jia y CIy4ajy Helmahama mpemuje
HajIpe l0M1asy 10 06ycTaBe yroBopa, a Tek KacHuje u o packua.'’ Hamme,
npema npennory u3 [IpegHarpra, ako npemuja He Oyne miahena o focmerno-
CTH, [IejCTBO OCHUTypama 00yCTaB/ba ce 110 CaMOM IIpaBy IIO IPOTEKY Mecel]
TaHa Of, JOCIIEIOCTH. YroBapad OCUTYpama je OCTaB/beH NOJATHU POK, KOjU
He Moke O6MTH Kpahm of Mecer] fjaHa, /ja HAKOH II03MBa OCUTypaBaya, Koju
My Mopa OUTM OCTaB/beH MPENOPYyYEeHNM MICMOM, IUIATHU JOCIIeTy IpeMIjy
0 poKy ozipeheHOM y TOM IucMy, MM fia TO YIMHU HEKO IPYTO 3aMHTepeco-
BaHO /nuile. AKO ce IIpeMMja He IJIaTH y OJAaTHOM POKY, OCUTypaBad MOXe
TPaKUTHU, OCUM Y CIIy4ajy OCUTyparba XXUBOTA, IeHY UCIUIATY CYACKMM IIy-
TeM WM PACKMHYTU yroBop. OcurypaBad uma Inpaso Jla pacKMHE YrOBOp Y
KOHTEKCTY HellTahama IpeMuje caMo aKo je y IMCMy yroBapady yKasaHo Ha
JaTyM Kajia je 610 Jy>KaH [ja IUIaTH IPEeMIjy U aKo je Y MCTOM IIICMY YIIO-
30peH JIa YTOBOP MO)Ke OUTM PacKMHYT aKo OH He IOCTaBM AY>KHY IpeMUjy
y OCTaB/bEHOM POKYy. AKO yropapau OCUTypama IUIATU IPeMHjy Ha HauuH
IPeTXOJHO OINCaH, OCUTYpalbe IIOHOBO BaXKM 3a yOyzyhe HapegHOr maHa IO
vcrmati sajonHene npemuje.!! Cmatpam 71a je oBa anTepHatuBa Baxkehem
CHCTEMY BPEIHA PasMUIL/balba.

9 Haupr, un. 175.

10 VIHCTMTYT cycleH3uje Huje HOTIYHO CTPAaH HaIlleM IIPaBy, HeroBa IIpuMeHa je 6uia
npepnsubena y Ckuuy 3a 3akOHMK 0 obnuranmjama 1 yroBopuma npod. Koxcrantu-
HoBuha.

11 TIIpepnanpr I'3, wr. 1188a ct. 4. Ha kpajy, xemumMo fa msdpasumo uybhemwe y moraeny
dopmynanuja koje cpehemo y untupanom unany. Of apxandHMX TePMMHA JO IPVINIHO
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3. Iloseharve u cmarerve pusuka

OcnrypaHmukoBa gy>XHOCT MH(POpMIUCama je KOHTMHYMPAHOT KapaKTe-
pa, He 3aBpIIIaBa Ce 3aK/byUebeM YTOBOpa. AKO Y TOKY HBerOBOT Bakema iobhe
no nosehama WM CMamema pPU3NKA OCUTYpPama, JYXXHOCT MHPOPMUCaba
ce aktuBupa. Ako mobe 0 cMamema pU3MKa OCUTYpaHMK MMa obaBe3y fa
0 ToMe 006aBeCcTV OCUTypaBaya M fla 3aXTeBa M3MEHY WU PacKuj yroBopa.
Ocurypanuky o npupopyu CTBapy BUILE OArOBapa IpBa OIIMja, jep OHa
3Ha4M 3ajip>KaBame ocurypasajyhe samrure. V3meHa yroBopa y KOHTEK-
CTy CMambeHba PU3JKa IIOBJIauy 3a COOOM CMamelbe IIpeMije Off JaHa Kaja je
caolTeme 0 ToMe yiyheHo ocurypaBady. AKO ocurypasad Ha TO He IIPUCTa-
He, OCUTYPaHUK MMa TIPaBO Ha PacKuj| yroBopa.'> CMaTpamo fa oBa ofpes-
0a 3acay)Xyje HajMame [Be MHTepBeHIMje: 1) HalOMeHy O TOMe Ja ce pagu
0 CMamemy pu3MKa 300r Kora 6u ocurypapad 3aK/by4MO YTOBOP IIO HIDKO]
IpeMyju U 2) OfPEANUTY POK ¥ TOKY KOTa OCUTypaBad Tpeba fia ce u3jacHu o
TOMe JIa 1 NIpMCTaje Ha u3MeHy yroBopa. OBo je K/byYHM e/leMeHT 3allTuTe
HoTpolaya ocurypama. JIok yeka fla ce ocurypapad M3jacHU O TOMe Jia JIn
IpKCTaje Ha M3MeHe YTOBOpa, OCUTYPAHMK je Y HemsBecHocTu! Taj pok Mopa
Outy wro Kpahu. Pelynamiuea ipasa ocuiypanuka y cny4ajy cmarberoa pusu-
Ka mopa ga 6yge angaH Upasuma ocuiypasava y cry4ajy noiopuiara pusu-
ka. 3aKOHOfIaBaIl MOpa fla 06e36efy ouyBame YyTOBOPHE paBHOTEXe IpaBa
ocurypapadya U IOTpPOIIAaYa YCayTa OCUTypamba y YIOpeAUBMUM CUTYyalMjaMa.

IIto ce tuue noBehamwa pusmka u obaBelITaBalma OCUTYpaBada O
TOME, OCHOBHO IIMTame je KaKo IOTPOLIAaY yCayra OCUIypama MO)Ke 3HaTu
fla 71 je HeKa OKOJTHOCT Takpa fia moehaBa pusuk. Crora opne ynyhyjem Ha
KPUTUKY pellierha Koje ce OHOCH Ha NY>XHOCT IIpMjaBbuBama. Ocurypanu-
Ky IOTpOIIavy, CBe 1 Ja ce NoTpyau, Hehe OMUTH /1ako [ja HaNIpaBy Pa3IUKY
u3MeDhy OHUX OKONHOCTM KOje Tpeba Ha IpujaBu ocurypapady (OHUX Koje
Cy 3HaJajHe 3a moBehame pyUsNKa) M OCTANMMX M3MEHEHNX OKOTHOCTH (Koje
yTudy Ha pu3MK, anu ra He nosehasajy!). IllTo ce Tvye nmpaBHUX mocneAnna
npujaBbeHor noBehamwa pusKKa, OCUrypaBad 1Ma IpaBo Ha PacKuj yroBopa
aKo je mosehame TakBO fla yroBop yommre He 61 3ak/pyuno. 300 Humra
He Ka)ke 0 IPaBHMM IOC/IefuIjaMa PacKMia, TaKo fia ce IpUMemyjy OIIITa
npaBmta. CMaTpaM fia je OBO jegHa Off Tadaka Kojy Tpeba MemaTu ako ce
ey nosehaTu creneH 3amTnre norpouraya. Iloce6Ho je KOPUCHO fa ce n3-
pUYNTO ypenu pacKupgHM poK. OCUTypaHMK KOjU je IOTpOLIad MOXKe MMAaTH
HeJJOyMIIle Y Be3V ca IpPaBHOM CyHOMHOM ocurypasajyhe 3almTute HaKOH
npujaBe nosehama pusuka.

HEYNTKOT je3MKa Ie0 WIaH je CauMibeH TaKo Aa 30YHM M CTBOpHU IpobiieMe y IIPaKTUYHO]
npyumenn. [Ipumepa pajiy, y IOC/IEHE-EM CTaBY ce KaXKe ,,0HO 06Mja IIOHOBO CBOje [1ejCTBO
3a 6ynyhe Kao fa ce pamu o mpeBofy ca cTpaHOT jesuka y koju muciy IlpemHarpra
HICY CUTYPHU Ja i1 Jo6po 3Byun!

12 IIpucTaHak ocurypaBada Ha M3MeHY yrOBOpa MOpa OMTU M3PUUNT.
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4. IIpehyiano apogyxrcerve yiosopa

Jeman op HauMHA Ha KOjM C€ MCIO/bAaBa 3aIUTUTAa MOTpOIIAYa je II0-
jeMHOCTaB/beIbe PACKMJA YTOBOpa KOjM cafipKe Kimaysymny o mnpehyTHom
npoxnyxemny. He cnopehn ekonoMuuHOCT Ki1ay3sysie o mpehyTHOM Ipopyskemy
yrosopa, ¢pannycku 33I1 mpomucyje ga KOZ YroBopa O HEXMBOTHOM
OCUTypamy, KOjU Ce 3aK/by4yjy M3BaH NPOQeCHOHATHIX aKTUBHOCTY U KOjU
cajipke OBY KiIay3yily, mpodecroHanal Mopa Aa MHPOpMuIIe IOTpOIIaya
IVCMEHO, HajpaHuje TPU Mecella, a HajKacHMje Mecell JaHa IIpe MCTeKa POKa
Ha KOjy je 3aK/bydeH, 0 MOTyhHOCTM fla ce yroBOp He NMPORYXW. Y CIy4ajy
HeNCIybema Jy)KHOCTU MH(OpMICama, HOTPOLIaY MO>Ke OKOHYAT! YTOBOP
y CBaKOM TpPeHYTKY padyHajyhu o HaHa Kaja je yroBOp IpOAYXeH, Kao ja
ce pajiu 0 yTOBOPY 3aK/by4eHOM Ha HeozpelheHo Bpeme.

I[Ipasuno o mpehyTHOM mpopyXemwy yrosopa je y Ilpennanpry momm-
bUKOBaHO y CK/Iafly ca yIOpPeSHOIPAaBHUM TeHMIeHIujaMa. VI3 pasyora 3a-
HITUTE TIOTPOIIAYa YC/Iyra OCUTyparba MPOMMCAHO je /la POK Ha KOju ce yro-
BOp npehyTHO mpopy>kaBa He MOXKe OUTH AYy>K! Off TOAVHY faHa. CrpaHama
je, IpM TOM, IPM3HATO IPABO Jja Taj pok ckpare. Panu Behe samture mo-
TpOIlIa4a yCayra OCUTypama y Be3n ca KopuihemeM kaaysyse o npehyTHoM
IPOAy>KehY yTOBOPa, K/bY4YHO je Jja Ce Yy MOJICY YHeCce HallOMEHa O OBOME.
[IpegHanpT Haramasa ia je KOJ yroBopa O OCUTYpaby (PUIMYKUX JIMLA BaH
OKBIpa BUX0Be NpodecroHaIHe JeNaTHOCTY OCUTypaBad y obaBesu aa oba-
BECTV OCUTYPaHMKa HajMame 15 JaHa Ipe MCTeKa poKa Tpajama yroBopa o
IPOAY>Ke’kY UCTOT U OCTaBU My POk of 20 jaHa Of JaHa CIama 0OaBellTemha
y KOMe MOJKe [ia OffycTaHe of IIPOJiy>Ketba YTOBOPA, a aKO TO He YIMHM, OCU-
TypaHUK MO)Ke JIa OfyCTaHe Off IPOJYy>Kema yropopa y cBako go6a. Takobhe
je 3HauajHo 1wTO [IpemHANpPT M3PMUUTO NMOMUIe KOHTMHYMUTET IOKpuha.
YroBop koju je mpehyTHO mpopyeH He cMarpa ce HOBUM yroBopom, Beh
HACTaB/ba JIa IIPOU3BOAM JIEjCTBO IOJ, MICTVUM YC/IBOBUMA Kao U IIPBOONMTHO
3akpydeH. Onpenbe o mpehyTHOM mpoay>kerwy yroBopa He IpUMemYjy ce 3a
OCUTypambe KMBOTA.

Opncek 5: Tpajame ocurypama

Opnpenb6e 300 o Tpajamy ocurypama KOJ OCUTyparma 3aK/by4eHNUX
Ha HeofipeheHO BpeMe M ocurypama 3ak/bydeHMX Ha ofpelheHo Bpeme Hucy
IpUMep MOTPOIIAYKYM YCMEPEHOT 3aKOHOaBCTBa.> OBO 3aT0 WTO HUje y
CKJIafy ca 3alITUTOM IIOTpOIIAaya Ja YrOBOP O OCUTYpamy Oye 3aKk/bydeH
Ha TaKo AyT IepMof, U Ja MOXKe OMTM PacKMHYT TeK HAaKOH JMCTEKa poKa Of
ner roguHa. OcurypaBad u yropapad ocurypama Tpeba Ja uMMajy ImpaBo aa

13 300, u1. 922.
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OTKa)Xy YTOBOP Ha Kpajy CBAaKOT jeJHOTOINIIbET IEPUOMA OCUTYpatba UM A
y 3aKkoHy 6yze oxpeheHo fja Tpajame yroBopa M3HOCK TOAMHY JIaHa, a Jja YTro-
BOpHE CTpaHe MOTY YTOBOPUTHU U Jy>KI NIEPUO, aKO TO HajaKe IIpUpOfia pU-
31Ka. VIcTekoM poKa off TOMHY JjJaHa YTOBOP Ce MOKe IIPOAYKUTH, C TUM fia
CTpaHe MOTy CYCIIEH/JOBAaTH IIPOAY>Kebe M3jaBOM Koja cafipKu oOaBelITemhe
o ToMe ynyheHo apyroj crpanu. Vsyserak 61 II0CTOjao caMo 3a OCUTypambe
BEJIMKNX pU3MKA.

IIpegHaupT ofcTyna of HmpaBWia O Tpajalby BUILETOAMILIBUX YIo-
BOpa O OCUTypamy yBohemweM fiBa anTepHaTUBHA npaBmia. [Ipema jegHoM,
YTOBOPHMM CTpaHaMa ce faje IpaBo Aa NOf oppeheHum ycmoBuma pac-
KMHY BMIIETOAVIIIGM YTOBOP HAaKOH MCTeKa poka of Tpu roguse. Ilpema
OpyTroM — MOJAEpHUjeM NpaBUITy, IpaBO pacKuja Be3yje ce 3a MICTeK CBAKOT
jemHOromMIImber nepmuopa. Ilpm ToM ce mojaM BUIIETOAMIIIbA OCUTYpama
Besyje 3a POK JYXKU Off TOAMHE JlaHa, IITO je Takobhe y CK/lafy ca 3alITUTOM
MOTPOIIAaYa, a IPaBO Ha OTKa3 yroBopa IO MCTEKY CBaKe TOAVHE Tpajamba
ocUrypama Mopa OMUTM Ha3Ha4eHO y MOMUCK ocurypama. HapasHo, uma
OCHUTypama 4ljoj IPUPOAY He Or0Bapa 0OBaKO KOHIMIMpPaHO NPaBo Ha pac-
KIJI, TAKO [la C€ YTOBOPHMM CTpaHaMa JOMNYIITa OfCTyName Off OBUX IIpa-
Bua. To je cmy4aj ca ocurypameM >KMBOTA, MHAMBUAYATHUM YrOBOpMMA
0 3[paBCTBEHOM OCUTYypamy M YroBOpMMA KOje 3aK/bydyjy IpaBHa juua y
OKBHUPpY CcBOje npodecnonante aenarHoctu. CMaTpamo Aa je 3a 3aIlliTUTY IO-
Tpolllaya yCayra ocUrypama Jpyro npasBuio 3HadajHuje. OHO ce yKiama ca
pelllemuMa 13 yIOpeNHOT IpaBa.

ITosutuBHO mpaBo PpaHIycKe JaHAC NpU3HAje IPABO OCUTYPaHUKY
/la, HAKOH MCTeKa pOKa O] TOIMHY /IaHa, packuHe yrosop.'” VcTo mpaBo nma
un ocurypasad. O ToMe KOMMKO je 3Ha4ajHO OBO IIPaBO TOBOPU UMILEHMIIA
la OCUTYPaHMKY MOpa JIa Cce yKaKe Ha Ibera y MOMNMCY OCUTyparba. 3allTuTa
Ipyre yroBopHe CTpaHe 3axTeBa Jla Cé 3aKOHOM ITpOIMIe Ipollefiypa pac-
KIja, Kako 6u fpyra crpaHa 6maa o ToMe MHPOpPMUCaHa Ha HEBOCMIC/IEH
Ha4MH.

14 Y ¢dpannyckoM npasy je npeaBuheHO fla CBaka yrOBOPHA CTpaHa MOXKE jefHOCTPAHO
fla OTKaXke yropop 6e3 HaBoDema pasyora cBake IofiHe, aKo je yroBOP 3aK/bydeH Ha
Hepuop fy>xu ofi TopuHy faHa. OTkas ce ymyhyje Apyroj yroBopHOj CTpaHuU IIpemopyde-
HUM IMCMOM HajKacHMj€ IBa MeCella Ipe MCTEKA jeIHOTOAMIIILET TIEPMOMIa OCUTYPalba.
[TpaBo Ha 0TKa3 MOpa ma ce HaBeJe Y MOMNCYU OCUTYDarba.

15 OBo mpaBo He IIOCTOjM KOJ| ocurypama xuBoTa. [Toctoju MoryhHocT ma ce yroBopom
M3MEHM 3aKOHCKM PEeXIM BpIllerba IpaBa Ha pacKuj, yroBopa KOJ OCUrypaa penyseha.
Tapga yroBopoM Mopa fia ce mpenusupa y KOM POKy Ce OBO IIPaBO BPIIN, KONMKM je
OTKasHM pOK, uTA. B.: Yvonne Lambert-Faivre, Laurent Leveneur, Droit des assurances,
cTp. 226.
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Operpax 2:
Ocurypame MMOBUHe

Hopma koja perynmmine Hajocurypame y nosutuBHoM npasy CpoOuje
(1. 933 300) je mpuMep HempuMepeHe 3alITUTE MHTepeca OCUTypaBava.
Ibemy ce mpusHaje mpaBo fa 3afp>XKu IpeMuje Kao la HafloCUTypame U Jlajbe
II0CTOju, CBe [0 MCTeKa Tekyher mepuoga ocurypama. YIIpaBo IOJaTaK ca-
BECHOCTM yroBapaya OCUTyParba, HECTPYdibaKa I HEIIO3HaBaola OCUTYpalba,
OIlpaBfiaBa IOTIYHO Apyraunju npuctym. Crora cy y Ilpegnaupty gpyraunje
peryinucaHe MOC/efNle CABECHO 3aK/by4EHOI HaJJOCUTypalba. 3allTUTA II0-
TpolIa4a yC/IyTa OCUTyparba HajlaXKe la ce CyMa OCUTyparba CMarbyl Off laHa
KaJia je 3aTPakKeHO CHIDKEIbE, a Off MICTOT JlaHa CMalbyje ceé U M3HOC IIpeMuje
Ha M3HOC KOjy OATOBapa CHIDKEHOj CYyMM OCUTYpParmba.

Iopen HacTaHKka mreTHOr forabaja xao ocurypasor ciaydaja, IIpen-
HAL[PT aTepHATUBHO IpefBuha u yBobheme crucTeMa IOAM3aba ONIITETHOT
3axTeBa Kao ocurypasor ciy4aja. C 0631poM Ha obennexja Apyror cucrema, a
HOHajBMLIe 360T rybuTKa ocurypasajyhe samTnre u mpe 3acTapeliocTy TyX-
6e 13 rpahaHckoIIpaBHe OATOBOPHOCTM IIpeMa OCUTYPAHUKY aKO Ce 3aXTeB
He IOffHece y TauHo ofipeheHOM poKy, OH He Tpeba fla ce IpuMemYyje Ha Io-
TpPOIIIaYKe yrOBOpe O ocurypamy. JJakie, cMaTpaMo fa oBa MoryhHOCT Moxe
ma 6yze op kopuctu 3a ofpebhena ocurypama (OHa Ijje ocurypasad Huje cripe-
MaH Jia npuMu y nokpuhe gorabaje uuje mocnepuiie Mory na ce MaHUQECTYjy
¥l HEOTPaHMYEHO JIYTO IOCTIe IPOY3pOKOBama IITeTe), alu Huje mpuiarohena
noTpe6aMa OCUTYpaHMKa IIOTPOLIAYA YCIIyTa OCUTyparba.

3ak/pyyak

Y Ilpemnanpr Ipabanckor sakonmka Cpéuje yHeTa Cy m3MeHe Y
perynucamy yroBopa O OCUTYpamy, Koje cé MOIy OLIeHMTM 3HAuajHMM 3a
yHanpeberme samrTuTe mOTpollaya YC/Iyra OCHIypama y HalleM IIpaBy.
Mebytum, 6pojHa nuTama Cy ocTaja HepelleHa VIN Cy 3aAp)KaHa pellemha
u3 300, mrTo mpencTaB/ba BeIMKO OrpaHMYere eduKacHe 3alITUTE OTPO-
IIaya ycayra ocurypama y Hamem Oygyhem mpasy. CMmaTpaM fa rope Hase-
lieHe TpyMezibe MOTy HONPMHETU KBaJIUTETY paclpaBe M OuTy of momMohm
KoMucuju npmimkoM pasMaTpama alTepHAaTUBHNX pelllera.
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Ynanak He 61 Tpebasno ga 6yme ny>xu of 16 ctpaHa of 28 penosa ca 66
3HAKOBa y pexy, ofHOCHO 28.800 3HaKOBa, (1)OHT Times New Roman 12.

YraHak Ha CPIICKOM je3MKy Tpeba ma 6yme mucaH hupummmom, ocum
CTPAaHMX pe4yl U pedyy Ha JaTMHCKOM je3UKY, Koje ce MUY JIATUHUIIOM U
Kyp3nBOM (KOCI/IM CJ10BMMa, OOJHOCHO I/ITaTII/IK).

UYnanak Mopa fa Ha IOYETKY Cafip>KU pe3lMe, Ca OCHOBHOM CaJpKu-
HOM M pe3y/nTaTuMa pajia, Kao U K/by4yHe Peult Ha CPIICKOM je3UKY, a Ha Kpajy
Takobe pesuMe 1 K/by4He peuy Ha eHITIECKOM je3auKy. Pesume mMoxe fja mma
HajBuIIe 15 pefoBa, HOK K/byYHUX peun MoKe fa Oyze HajBuILe cefaM.

Hacnos unaHka ce muile Ha CpefVHU, BeIUKMUM ciaoBuMa. Hacmosu
YHyTap WIaHKa MOpajy fa umajy cinenehn ¢popmar.

1) IIpsu Huso Hacnoséa — Ha CpefVHY; HyMepauuja: puMcKu 6poj (HIp.
L, II, III, uTA.); IpBO C/IOBO BENMKO, @ OCTajIa Maja.

2) [pyiu Huéo Hacnosa — ca jeBe CTpaHe; HyMepaluja: apancku 6poj
ca taukoM (Hmp. 1., 2., 3., UTA.); IPBO CIOBO BEIMKO, a OCTana
Masa.

3) Tpehu nueo Hacnoséa — ca jeBe CTpaHe; Kyp3uB (Koca CI0Ba, UTa-
JIMK); HyMepaluja: Majo ClI0BO a30yke ca 3aTBOPEHOM 3arpajioM
(Hmp. a), 6), B), UTA.); IIPBO C/IOBO BEJIMKO, a OCTa/A Maja.

4) Yemmepitiu HUBO HACTO6a4 — Ca JIeBe CTPaHe; HyMepalyja: aparcKu
6poj ca 3arBopeHOM 3arpagoMm (Hmp. 1), 2), 3), UTA.); IPBO CIOBO
BE/IMKO, a OCTajIa Maja.
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Ipumep:

I Ilojam
1. TepmunOnIOIrMja
a) Tepmunonoiuja y yiiopegHom apasy

1) Hemauko mpaso

YaHak ce Ipefaje y eleKTPOHCKOM OO/IMKY.

Pepaxnuja vacommca 3ajijp>kaBa IpaBo [a YIaHAK IPUIATOfM jefUH-
CTBEHMM CTaHJApAUMa ypehuBama M MpaBOMMCHUM IIPAaBUINMa CPIICKOT U
€HITIECKOT je3VKa.

ITPABUIA ODUTUPAILA

1. Kibure

a) Kmure ce untupajy Ha cnegehn naunn:

uMe ayTopa, IIpe3uMe ayTopa, HAac/IoB Jiefla HaBefleH Kyp3MBOM, €BEHTY-

a7mHO pemHM 6pOj M3Tama, MeCTO VM3Jama, TOIMHA U3Jama, ckpaheHnia

cTp., 6poj cTpaHe.

IIpumep: Mupko Bacumesnh, Tpiosurcko tipaso, 9. uspame, beorpap,
2006, cTp. 100.
Roy Goode, Commercial Law,
429.

3™ edition, London, 2004, ctp.

6) Kaga ce uutupa kmura Buile ayTopa, HMXOBA MMeHa U IPe3MMeHa ce
pasfBajajy 3ape3oM.
IIpumep: parmma CnujerraeBnh, Cnobopan Crnacuh, Komenitiap 3akona
o ciieuajHom ociiyixy, beorpan, 2006, cTp. 67.
Hubert de Vauplane, Jean-Pierre Bornet, Droit des marchés
financiers, 3° édition, Paris, 2001, ctp. 243.

B) Kmura kojy je Heko nuile IpUpeauIo Kao ypeIHNUK ce LUTUPA TaKO LITO
Ce HaKOH IeTOBOT MIMEHA U IIpe3UMeHa y 3arpajyl HaBOAY O3HAKA ,ypen-
HUK" i ckpahennna ,,yp.“, ofHOCHO oxrosapajyha o3Haka Ha je3uKy Ha
KOM je Kibura o6jaB/beHa.
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r)

1)

a)

6)

IIpumep: Mupko BacupeBnh (ypepHux), Axyuonapcka gpywiiéa, bepse
u axuuje, beorpan, 2006, cTp. 27.
Fidelis Oditah (editor), The Future for the Global Securities Mar-
ket, Oxford, 1996, ctp. 74.
Heinz-Dieter Assmann, Rolf A. Schiitze (Hrsg.), Handbuch des
Kapitalanlagerechts, Miinchen, 1990, ctp. 55.

Kaga ce nmrupa jemna kmura oppebeHor ayropa, Kop IOHOB/BEHOT
LUTHUpalka Ce HaBOIU IPBO CIOBO MMEHAa Ca TauKOM U Ipe3VMe, HAaKOH
yera ce fiofaje ckpaheHuIa Has. geso Kyp3uBoM, IIOTOM CTP. U 6poj cTpa-
He.
IIpumep: M. Bacumesuh, nas. geno, ctp. 102.

R. Goode, Has. geno, cTp. 431.

Kana C€ JUTHpa BUIIE KIbUIa JVICTOT ayTOpa, KOJ IOHOB/bEHOI IMUTMIpakha

ce HaBOfM IIPBO CTIOBO MIMEHA Ca TA4KOM U IIpe3uMe, HAaKOH 4era ce Ha-
BOJM IIYH HAaC/IOB KIbJTIe Kyp3UBOM, IOTOM CTP. 11 OpOj cTpaHe.

IIpumep: H. JoBanosuh, Emucuja spegrocHux aanupa, ctp. 107.

. Unanmm

YnaHum ce untupajy Ha cnegehy Haumh:

MMe ayTopa, IIpe3uMe ayTopa, OTBOPEH) HABOJZHUIIM, Ha3MB WIAHKA, 3a-

TBOPEHV HaBOJHMIY, Ha3MB YacOINca Kyp3UBOM, OpOj 1 TOfIMHA M3/atba,

ckpahennuna ctp., 6poj cTpase.

IIpumep: 3opan Apcuh, ,Ydemrhe y CKyHNIITMHUM aKIMOHApCKOT Apy-
wrBa‘, IIpaso u tpuspega, 6p. 1-4/2005, ctp. 23.

Klaus J. Hopt, ,,Aktionérskreis und Vorstandsneutralitit®, Zeit-
schrift fiir Unternehmens— und Gesellschaftsrecht, Nr. 4/1993,
cTp. 535.

Kaga ce umtupa 4iaHak BMIIE ayTOpa, HIXOBA MMEHA U IIpe3VMeHa ce

pasnBajajy 3apesom.

IIpumep: bouiko >Kmekosuh, Karapuna Bemwosuh, ,Ksamuter xopmo-
PaTMBHOL yIIpaB/baba U TP>KUIITE KOPIIOPaTMBHE KOHTPOJIE Y
ycnosuMa tpansunuje’, Ilpaso u dpuspega, 6p. 1-4/2005, ctp.
43.

Michael C. Jensen, William H. Meckling, ,Theory of the Firm:
Managerial Behavior, Agency Costs and Ownership Stucture®,
Journal of Financial Economics, Vol. 3, 1976, ctp. 307.
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B)

r)

1)

Kama ce murmpa jemaH wraHak ofpebheHor ayTopa, KOJ ITOHOB/BEHOT
LUTHpAalka Ce HAaBOAY IPBO CIOBO MMEHA Ca TAuKOM U IIpe3)Me, HAKOH
Jera ce fopaje ckpaheHmna Has. unanax KypsuBOM, IIOTOM CTP. U Opoj
CTpaHe.

IIpumep: B. Pagosuh, Has. unanak, ctp. 164.

Kapa ce nutypa Bulle YiaHaKa MCTOT ayTOPa, KOJ IIOHOB/bEHOT UTUPaba
Ce HaBOAM NPBO CI0BO MMEHA Ca TAaYKOM M Ipe3VMe, OTBOPEHM HaBOAHU-
V1, IIYH HaC/IOB WIAHKA, 3aTBOPEHV HaBOJHMIIY, IOTOM CTp. 1 6poj cTpa-
He.

IIpumep: B. Pagosuh, ,,Crevajun ucrmatau pefosu’, cTp. 184.

Pan, omHOCHO YmaHak 06jaB/beH Y OKBUPY 300pHMKA paZoBa MM KIBUTE,
KOjy je HeKO IpyTO JINLie IPUPEUIO Kao yPeaHNUK, ce INTUpa Ha cnefehn
Ha4MH:

MMe ayTopa, IIpe3uMe ayTopa, OTBOPEH) HABOJHUIIM, Ha3UB WIAHKA, 3a-
TBOPEHY HaBOJHMIY, O3HAKA ,,V:", IMe YpefHIKa, Ipe3uMe YpefHIKa, Ha-
3uB 300pHMKA PafioBa, OFHOCHO KIbUTe, €BEHTYATHO peqHM OpOj 13aamba,
MeCTO U3[iama, FOfiMHa M3ama, ckpahennuna ,,ctp.”, 6poj cTpaHe.

IIpumep: Hebojiia JoBanosuh, ,OTBapame U 3aTBaparme IPUBPELHUX
npymraBa‘, y: Mupko Bacwmpesuh (ypepumk), Axyuonapcka
gpywiniea, 6epse u akyuje, beorpam, 2006, ctp. 307.

3. IIponucn

a)

6)

[Tpomucu ce uuTMpajy Ha cnegehn HaumH:

IyH Ha3}uB IIPONNCA, OTBOPEHA 3arpajia, IMIACUIO y KOME je IIPOINC

06jaB/beH Kyp3MBOM, OpoOj Ilacuiaa 1 rofgyHa o6jaB/buBama, 3aTBOPEHA

3arpafia, ckpahenna 4., CT., Tad., OFTHOCHO Tap. u 6poj oxpernode.

IIpumep: 3axkon o npuBpenuHuM apyiursuma (Cnyxbenu inacnux PC, 6p.
125/2004), un. 15.

Axo he HaBefieHV 3aKOH IIOHOBO OMTY LIUTHUPAH Y Pajy, IPYINKOM IIPBOT

nUTHpama ce Mocie Opoja rmacwma U ropuHe o6jaB/bUBamba HABOIU

ckpahenniia nogp xojom he ce mpomnuc fape nojap/pUBATH.

IIpumep: 3aKkoH O perucTpanuju NpuBpenHux cybjexara (Crymbenu inac-
Hux PC, 6p. 55/2004 n 61/2005; game y ¢pycHorama: 3PIIC), wi.
3cr 1.
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B)

hi9)

b)

YaH, cTaB U TavyKa [poINca O3Ha4YaBa ce ckpaheHumama 4., CT. ¥ Tad., a
naparpad ckpahenniiom map.
Ipumep: 4n. 24 ct. 1 Tav. 5 win map. 14.

[TpunnKoM IIOHOB/BEHOT LIUTUPaba ofpeheHor mpomca HaBOAY Ce BeroB
IIyH Ha3uB, OGHOCHO CKpaheHMIa yBefjeHa IPWINKOM HPBOT LIUTHPAh,
ckpahenuna 4., ct., Ta4y. win nap. u 6poj oppende.

ITpumep: 3aKOH O MPUBPESHNM APYLITBUMA, L. 7.
3PIIC, 4. 25.

ITponvcy Ha CTpaHOM jesUKy ce IIMTHUPajy Ha ciaefehn Haumh:

IYH Ha3MB IPOINNCA IpeBeleH Ha CPICKM jesVK, FOAMHA 00jaB/blBalba,
OJIHOCHO YCBajaiba, OTBOPEHA 3arpajia, IyH Ha3MB IPOINCA Ha OPUTMHAI-
HOM je3MKy Kyp3MBOM, eBeHTYaTHO cKpaheHnIja oy xojom he ce mpomuc
lla/be II0jaB/bUBATH, 3aTBOPEHA 3arpaja, ckpaheHuma Wi, CT., Tad. Win
nap. u 6poj oxpenbe.
IIpumep: Hemauku Tproauky 3akoHMK u3 1897. rogmue (Handelsgesetz-
buch), map. 29.
o6purancku Kommanmjckm 3akon us 2006. ropyuue (Companies
Act; nampe y ¢pycHorama: CA), 4. 67.

IIpommcy EBporncke yHuje ce nuTupajy Ha HauuH npommucal Ilpupyunn-
KOM 3a IpeBobeme npaBHUX akaTa EBporncke yHuje 3 2009. ropnte, Koju
je moctymaH Ha cajty Kanuenapuje Brage Peny6nke Cp6uje 3a eBporicke
uHTeTpanuje (Www.seio.gov.rs).

4. Issopu ca VInTepHera

a)

6)

MsBopu ca VHTepHeTa ce nutupajy Ha cinegehn HaumH:

¥IMe M IIpesyMe ayTopa, OMHOCHO OpraHusaluje Koja je IpUIIpeMuIa

TEKCT, Ha3UB TEKCTa, €BEHTYa/HO MeCTO 1 TOfYHA 00jaB/biBamba, O3HAKA

»BOCTYIIHO Ha ajpecu:‘, agpeca VIHTepHeT CTpaHUIle Kyp3UBOM, JaTyM

IPUCTYIA CTPAHUIY, eBeHTyanHo cKpaheHuna ,,cTp.“ u 6poj cTpaHe.

ITpumep: Giovannini Group, Cross-Border Clearing and Settlement Arran-
gements in the European Union, Brussels, 2001, goctynHo Ha
agpecu:  http://ec.europa.eu/internal_market/financial-markets/
docs/clearing/first_giovannini_report_en.pdf, 21.10.2008, ctp. 18.

HpI/I}II/IKOM IIOHOB/BEHOI' LIMTHpamka M3BOpa ca MHTepHeTa HaBOOM C€
IIPBO CJIOBO MM€HA ayTOpa €a TaYKOM U IIPpE3MME ayTOpa, OJHOCHO Ha3UB
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opraHmsalje Koja je IpUIpeMiuIa TeKCT, M Ha3UB TEKCTa,  €BEHTYaTHO

u ckpahennna ,,cTp.“ n 6poj crpaxe.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, ctp. 6.
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