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CTPYYHA MUII/bEIHA

Jby6ogpai IITbAKII'R
cymmja BpXoBHOT KacaliiOHOT Cy/ia y IEH3UjI

YTOBOP O IT'PABLEILY U YIIPABHU AKTU
Y ITIPOLHECY I'PABEIHA

»Y 406eKy HOCHioju HacywHa Hoilipeda 3a ipagroom™
Emup KyCTypI/Iua1

Pesume

Yiosop o ipahervy ca 06ase3Hom tiucmeHoM HopMOM Cliaga y 3HA4ajHUje
yiosope o06nuiayuoHoi tpasa, a cUoposu HACTHANU TOB0GOM U3BPULetsd
welosux yiosopeHux ogpegobu tpegcitiasnajy KOMinukosaue cilopose, gyiel
wipajarea ca epno Yeciium CKyium sewiiiaverouma Kog Upuspeguux u pegos-
HUx cygosa.

Cam tpoyec ipaherwa cagpmu u ogpehere upeiliiiociiaske 6e3are 3a
goHowlewe ogiosapajyhux akaiia ca GpasHom Upupogom yupasHux aka-
a u3 HagnexcHociu opiana yipase U ca rUX080M CYGCKOM KOHIAPOOM y
yipasHom cilopy kog YipasHot cyga. 3ajegHuuKU Uump y c6UM UM HOCILyi-
uuma je wuxoso ybpsare kako 6u UHBECTAUTAOPYU MOINU Wilio Tipe ga ipage,
a 6ygyhu uneectmuitiopu ciiexnu cuiypHociti ga he wuxosee ocnosHe ogny-
ke o Tpuciiyiary ipagrwu Outtiu uctinamiuee. Y pegepaitiy cy gamia u Hoea
peuierva cagpicarna y yiosopy o ipaherwy us Ipahanckoi 3akoHuxa.

ITocebHo nutnawe je neianusayuja Oeciipasno usipaheHux objexaitia
Koje yiotiiyrwyje cnuky peannocitiu ipahera y Cpouju. Yciocitiasmwarve ckna-
ga usmehy gaximiuukol u upasHol y gomeny ObeciipasHe ipagrwe wipeba ga
omoiyhu enacHuyuma ga ce kopuciie osnauiherouma Koja um c60juHa Ha He-
HoKpetuHociiuma gaje.

1 Ionuiniuka, 4.4.2015. rogune, cTp. 8.



CTPYYHA MUIJBEIbA IIpaBo u npuBpena

Kmyune peuu: yiosop o ipaherwy, objegurwena tpouegypa, ipahesurcka u
yuoitipebna gossona, neianusayuja, 300, Ipahancku 3axo-
Huk PC.

I Yrosop o rpahemy

3aKOH O OOMMranMoOHMM OfHOCMMA — y HakeM Tekcty 300, y w
630-647 nera/pHO perymuiie ofpenbe yropopa o rpabemy. Y wr 630 je
IpeCcTaB/beHa Eeropa Cajp>KiHa Kao YyroBopa O JIely ,KojuM ce u3Bobau
obaBe3yje ma mpema ofpeheHOM INpOjeKTy carpaiy y YroBOPEHOM pOKY
oppebeny rpahesuny Ha ogpeheHOM 3eM/BUILTY, VIV 1a HA TAKBOM 3€M/BUIITY,
onHOCcHO Ha Beh mocrojeheM o6jekTy M3BpIIM KakBe Apyre pafoBe, a Hapy-
ynyal ce o6aBesyje fa My 3a To uciiatu oppebeny neny® ITucmena ¢popma
yroBopa je o6aBesHa.

Jedunnimja je Bpao mpennsHo mata, oO6yxBaTa MOjMOBHO pas/inyu-
Te BapujaHTe rpabema 1 y HeHOj IIPUMEHM Yy CYACKOj Ipakcu Huje 6ummo
HejacHoha. Crora je mpepnaupt Ipabanckor 3akoHmka Pemy6muke Cp6uje
(2009. rogune) - y famem Tekcty: [pahancku 3akoHNUK, IIpey3eo MAEHTUYHY
ozpen6y y wiany 787 mpaBWiIHO Hanmasehu Ja 3a HOBMM IOjallllberbUMa He
noctoju norpeba. M ogpende ur. 631-634 300 cy mpeysete kpo3 oapende
wj1. 787-791 Ipabhanckor 3akoHMKa.

3a MpaKTUYHY IPUMEHY Y CIIOPOBMMa KOJ] Cy[loBa Of 3Hadaja je ofjpef-
6a wrana 631 300 koja faje gedpuHMIMjy mojma ,rpabeBnuHe’, mWTO je cymo-
BMMa 3HaTHO OJIAKIIABA/IO CafIpXKVMHY OBOT II0jMa, a Takobe, 1 meduHuCcame
HausIvefl, HeJOBO/BHO jaCHOT IOjMa ,ocTanyu rpabeBMHCKM 00jeKTH umja
uspazia 3axteBa Behe u cnoxenuje pagose. On 3Havaja 3a mosehame 1eHe
YIOBOPEHMX pafioBa 300T OfCTyIama Off IPOjeKTa, OUTHA je CarlacHOCT Ha
cTpaHu usBohaya o caMor Hapy4uola.

Y cy/nckoj mpakcy HOBOLOM M3BpIIema yroBopa o rpabemy decto cy
II0CTOjajIa ONpevYHa MulUbea Mebhy cTpaHkama Koju Cy TO pajoBU KOju
Cy CMaTpaHU ,XUTHUM HempefsBubeHNM®, Te ja 1 je 3a BUXOBO u3Boheme
Tpebano yBehatn yroBopeny LieHy. Pagu npaBuiHe IpuMeHe MaTepyjaTHOT
IpaBa, OBO YMIEHNYHO IINTAb€e je PEIIaBaHO BellTavyereM IIPEKO BellTa-
Ka rpabeBMHCKe CTpPYKe KOje ce, He PETKO, 3aBPIIABAJIO BEllTAYeheM IIPeKO
CIlelja30BaHe OpraHM3alyje CacTaB/batbe Off THMA BELITaKa PasIMInTIX
CTpyKa.

V3Bobau 1ma mmpaBo Ha HaKHafly 3a HenpeyBubeHe pafoBe y3 KyMmya-
TUBHO MCITyH-€Ha [iBa yC/IOBA: fIa Ce Pajyu O PajioBMMa 4uje IpeaysuMabe je
OMI0 HY>)KHO 360T OCHTypamba CTaOMIHOCTY O0jeKTa MIN pajiu CIipedaBarba
HacTaHKa wreTte. [Ipyru ycnos, Takohe 3HauajaH, je ja cy T pajjoBu n3aspa-
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1-3/2015. Jby6oppar Ipaxnh (ctp. 7-15)

HJI HEOYEKVMBAHOM TEXXOM IIPMPOLOM 3eM/bUIITA, II0jaBOM BOJIe W/IV APYTUM
BaHpeJHUM U HeodeKuBaHMM jorabajuma. OBaj npyru ycios je 61mo gocta
CIIOpaH y IpaKcy, jep je Ha cTpaHM usBobhaua (Kao CTpydHe opraHusanuje)
II0CTOja0 TepeT [OoKasyuBama Ja /M Cy T PajjoBU MOITIM YHampern fa Oyay
npensubenn. 36or Tora je M 3aKOHOAABAI] YCTAaHOBMO 00aBe3y Ha CTPaHMU
usBohaya fa 0 HaCTaIMM I0jaBaMa ¥ Ipefy3eTUM MepaMa 00aBecT! Hapy-
ynona, 6e3 oxarama. Ha oBoMe je mak, cTajasa JUCIO3NIIMja fa MOXKe pac-
KUHYTHU YTOBOP YKOIMKO OM, 300T TMX pajioBa, yrOBOpeHa IleHa Mopasa fia
Oyne sHaTHO noBehaHa o yemy 61 Mopao fa Oyae obasernTeH usBohau.

»VICTHIIambe HefoCTaTaka y U3BpLIEHY yropopa o rpabemy u 3axreBa
3a CMambebe HeMa 3Hauaj IIPUroBopa ypadyHaBamwba, Hero 0Ou4Hor obpadyHa
YyTOBOpeHe IieHe, CarllacHO HefloCTall¥iMa 1 TO IpeMa BPeJHOCTI HefoCcTaTa-
Ka y BpeMe 3aK/byuera yropopa o rpahemy, kajia je u 1jeHa pajioa ofpebhena:
YKOJIMKO je cajlalliiba IleHa OTK/Iamama HeflocTaTaka Beha, oHjja ce 1 HakHa-
Ia 3a To noBehame IleHN IO IIPaBHOM OCHOBY HaKHaje wrere.?

Y unany 792 IpabaHckor 3akoHNKa JaT je TIOTIYHM)jM HAa3UB ,IleHe pa-
IoBa“ M Hac/OBa M3HAJ OBOT YIaHA TAKO Jja ce mpensuba ,leHa rpaheBuHe
VULV PafioBa’, Ha KOjU Ha4MH Ce OBa ofpen0a je3nuKu U CYIITUHCKN ycKnabyje
ca IIpeAMeTOM yroBopa 13 ysogHor 4iaana 630 300.

Y unany 793 Ipabanckor 3akoHMKa, ayTOp ce ONpefe/byje 3a anTepHa-
TUBY y ogHOCYy Ha wiaH 636 300 koju roBopu 0 U3MeHM LieHe.

Panu ce o mosehamwy 1eHe koje Tpaku usBobhau Koju je pagoBe U3BeO
Y POKY aKoO je y leMy JouuIo fo nosehama IjeHe efleMeHaTa Ha OCHOBY KOjUX
je ompebena 1iena paposa. Tpebano 6u fa ce pagu o nosehamy IjeHe 3a BuIle
ox 2%. Takobe, n ykonuko msBobhau Huje U3Beo pajoBe y POKYy, a mobe 1o
nosehama IieHe 10 poKa Kafia Cy pafoBy Mopaiu ia Oyny usBefieHn, Tpebano
6u a HoBa 1eHa 6yne Beha 3a 5%.

AnrepnatuBa IpahaHckor 3akoHMKa He TOBOpY O IpoLeHTy noBehamwa
IleHe I1a 1a 6u usBobhay nmMao npaso Ha pas3nuky nosehama, Beh y3uma jeqHo
OIIIITY]e, ATV CTPYLM OIVDKe pellierse ,,y CKIaly ca yTOBOpOM, rpaheBuHCKIM
y3aHcama mm obudajuma rpabeuncke crpyke®. Tpeba pehn gma je oBaxso
pellleme y CKIaly X ca CTaBOBMMA CYyJCKe IpaKce, HAPOUNUTO NPUBPETHNX
CyHoOBa, KOjU CYy Ce, 3a C/Iy4aj CIIopa, yBeK M03MBaIM Ha rpaheBUHCKe y3aH-
ce u npaswia rpabeBuHcke crpyke. Ha Taj HauuH ce fobuja u yjemgHadeHuja
CYACKa IIpaKca.

Hapasno, 1 npema 300 u Ipabanckom 3akoHuky, usBobau ce He 6u
MOpao 1o3MBaTK Ha mosehare IjeHe efleMeHara KOji Cy YIUIN Y LieHY pafio-
Ba, aKO OM 10 TakBor noBehama JOIIIO HAKOH HeroBOT J0JIacKa Y OLIbY.

Vinejy o usmeHU 11eHe, He IpeMa 3aKOHOM yTBpheHoM mporienTy, Beh .,y
CKJIafy ca yroBopoM rpaheBMHCKMM y3aHcaMma mim obuyajuMa rpabheBmHcke

2 BpxoBuu cyn Bojsopune, Pes. 799/82 on 14.1.1983. ronune.



CTPYYHA MUIJBEIbA IIpaBo u npuBpena

crpyke, Ipahancku sakoHuk sagpxaBa u y wiany 794 (wi 637 300)
I'pahaHckor 3akoHMKa Koja ce Tide ofipefde 13 yroBopa 0 HEIPOMEHUBOCTI
neHe. Jake, kao u mpema 300 u npema Ipahanckom 3akoHuKy Moxxe gohn
IO M3MeHe IieHe YaK U IIopefi yToBOpeHe ofipefibe 0 HeIPOMEH/BUBOCTH, i
Ha Ha4MH 1 Y CKTafy ca GOopMyIaniujoM U3 IPeTXOTHOT YIaHa.

300 y unany 638 npensuba u moryhHocT packmpa yroBopa 36or
nosehama IjeHe, anu noBehama [0 Kora je JOLUTO Ha HAYMH 1 HOJ] YC/IOBUMA
npensubennm mperxonanm oppendama 300.

Ipabhancku sakonuk takobe, npensuba packup yrosopa 36or nmosehama
IleHe, a/ly aKko je /o Tor mosehama JOIUIO y CKIaAy ca Hampef pedeHNM
KpUTepyjyMyMa KOji ce TIpefIaxy Kao HoBMHa y IpahaHcKkoM 3aKkOHMKY.

Ynan 639 300 6u 6110 130CTaB/bEH YKOMMKO O Ce IIpUXBaTHIIA IPeT-
XOJHO a/ITepHaTHBHA penrema [pahaHckor 3akoHMKa, 3aIuTa Ce U ayTop 3a-
naxe. Ocrazne oxpenbe yrosopa o rpahemy 13 300 ocTajy HenmpoMmemeHe.

II Ynpasuu akTn y npouecy rpahema
1. YnpaBHU aKTH IIpe 3JgaBama rpalhesuncke mospore

Ipanma objexara y Cpouju 40 ronyHa yHasas, BplIeHa je Ha OCHOBY 3a-
KOHa KOjJ Cy VIMa/IU pas/In4yTe Ha3MBe 3aBJUCHO Off TOTA JIa JIN Cy Ce OfHOCHU-
M Ha caMy I'pajiiby WIN U Ha IUIaHMpalbe U ypeheme mMpocTopa 1 Ha pexxuM
rpaheBuHCKOr 3em/buimita. Bp/o decto, Mako Cy 3aKOHM MMamy aMmOunuje
la ucroBpeMeHO oOyxBaTajy ypebewe mpocropa, pexum rpabheBuHcKor
3eM/BMIITA U M3TPajiby 0bjeKaTa, pafiuiio ce, O TPH Lie/IMHE jefHOT MCTOT 3a-
KOHa 4Mje ofpenbe HIUCY yBek 6mie yckinabene. YouaBaso ce fa cy, Beh mpe-
Ma Ipo6jieMaTuIy, CBaKky Off TUX LienuHa obpahusase mocebHe pajgHe rpyie
Ia je OTyHa, M30CTajana 0bjeNbeHa OlleHa LieIMHe 3aKOHa.

Ocampiece TUX TOAMHA IIPOIIJIOT BeKa II0CTOjajIa je 3HadajHa ToJlepaHInja
y KOHTpO/M HpyMeHe mpormyca o rpabemy. Camo je 6110 BakHO [ja MHBe-
CTUTOp He Ipajy Ha IapIeaN jaBHe HaMeHe, Beh Ha mapuenu npensubeHoj
3a cTaMOeHy usrpajmy, fa objekaT JOBO/BHO yiapy off caobpahajunia u of
cycema M Trpajilba je MoIla ja mouHe. To je foBeno mo marpanme objexara
6e3 ogoOpema y KoMe IOCTyNamwy 01 OV OLieheHN YCIOBU UCIYHEHOCTI
3a Tpajiiby, He caMO J03BO/bEHOCTNU Tpajibe Ha oxpehenoj mapueny, Beh n
ycnoBu ctabmmHocTy U Oe3begHOCTM TakBe rpajme. Ha Taj HaumH, pom-
M CMO y cuTyanujy fa mmamo Hajehe 6ecnpaBHO msrpabeHo Haceme Ha
BankaHy 360r dera je cyfcka Ipakca pPeOBHUX CyZOBa MOpaja jja 3ay3uma
IpaBHe CTaBOBe U y APyruM obmactuma npaBa (Hacnehusame 6GecrpaBHO
usrpahennx objexara).
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1-3/2015. Jby6oppar Ipaxnh (ctp. 7-15)

Y IpaBHUYHOj U APYTOj jaBHOCTM OOMYHO Ce TOBOPUJIO CaMO O JI03BO-
NN 3a TPajiiby, O JYTOM 4YeKamy Ha HeHO fo0Mjambe, a Mambe 0 IPeTXOJHOM
npubaB/balby HEOIXOJHMX JJOKa3a BaKHIX 3a U3JlaBame HO3BOJIE 33 TPAJIbY.

CBakn off 3aKOHA KOjI je Pery/Incao Irpajiiy, 3aXTeBao je IpubdaB/bambe
ompebennx axara, Hajuemhe ca IPaBHOM HPUPONOM YIpPaBHOT aKTa.’ Yp-
OaHMCTIYKA [J03BOTA je OWMIa yC/IOB 3a M3JaBame rpaheBMHCKe J03BOIE U
IeHIM eBEHTYa/THUM IOHMINTAjeM, CTeK/IN 6M ce yCIoBM U 3a OOHOBY IIO-
CTyIIKa uspgare rpabeBMHCKe J03BOIE.

3ampaBo, cBaKka IIPOMeHa y IPOCTOPY MO OCHOBY rpabema Mopana je
ma 6yze y ckmafy ca ofropapajyhum yp6aHuCTUYKMM pelrersyma. Tako je u
npubapsbame JIOKAIMjCKe O3BOJIE, KOja je Takobe, IpefcTaB/bana yIpaBHN
aKT 6M/I0 HYXKHO Y ITOCTYIKY Offo0pema 3a rpajmby.

2. O6jenumeHa npouegypa npubapbama JoKasa
IO CITY’>KOEHOj TY>KHOCTHU

Bpro BayKHY HOBUMHY y CBUM [OCAJAIIBIM 3aKOHVMA KOjIi Cy Perym-
cany Tpajiy MpefCTaB/ba pelierhe 13 3aKOHA O MIAHUPAkY U UTPATHHUL.
OHo ce Tnue onpenbe wiana 8y koja ce ca nparehum ogpenbama npumemnyje
op 1.3.2015. roguue. IloceObHOCT OBUX ofpendu Huje caMoO y 3Ha4ajHOM
ckpahemy pokoBa 3a msgaBame oppeheHmx axara (rpaheBmHcKa mo3BOsIA)
Beh y ucToj Mepy, 4ak u 3Ha4ajHMUjoj, y 06aBe3n npubasspamwa oarosapajyhe
IOKyMeHTaIje 110 CIy>XOeHOj FyKHOCTI. Y TOMe je CYLITHHA IIOCTYIIKA T3B.
~crpoBobeme objemumene npouenype“. IIpema Toj ogpendu, HaIeXHN Op-
raH 10 3aXTeBY 3a M3/[jaBambe IOKALMjCKUX yCI0Ba, Te YCI0BE U3Jiaje Hajhabe
Y POKY Of 5 pafiHUX jaHa Of AaHa IpubaB/batba CBUX yCI0BA U APYTUX HOKY-
MeHaTa Off HaJUIeKHNX opraHa u3 wiaHa 86. Hamexxuu opraum cy umaonn
jaBHUX oBnamhemwa Koju uMajy ob6aBe3y #a y poky o 15 maHa op mpujema
3axTeBa IOCTYIIE [0 3aXTEBY.

OpMax je youbMBO Ia XUTHOCT IOCTYIIakba OKO M3/1aBatba TOKAIIVjCKIX
yC/IoBa 3aBMICH He CaMo Of HaJITIeKHOT opraHa, Beh y mcToj Mepu u on apy-
TUX OpraHa CHabJeBeHNMX jaBHMM OB/IalhemyMa KOjii TOCTyMajy y ogpeheHoj
cTBapu. Bpno npuxBaT/bMBO U3IIEfa pellerhe U3 UCTOT YiaHa IIpeMa KOMe je
TI0 3aXTeBY 3a U3[jaBame rpaheBMHCKe J03BOJIe, OPTaH Ay>KaH Jfia je u3fa 3a 5
panHux fnaHa. Takobe, ¥ ymoTpe6Hy 103BOITy y MICTOM POKY. Ay, cipoBoberse

3 Jbyb6oppar Ilmakuh, ,, YpbaHnucTudka go3Boa Kao yupaBHU aKT'; IIpasHu ungopmaiiiop,
6p. 11/2001.

4 Jby6onpar Ilmaxnuh, ,Ipaheme u neranmsanuja — VismeHe u oryHe 3aKOHa O IVIAaHUPAy
u usrpapwu’, Jsoop cygcxe iipakce, 6p. 10/2011.

5  3akoH o muaHupamwy u usrpagmu (Crymbenu inacnux PC, 6p. 72/09... 145/14; y namem
TEKCTY: 3aKOH).
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CTPYYHA MUIJbEIbA IIpaBo u npuBpena

objenuibeHe MpoLiefype MoApasyMeBa fja caM Opras, 1o CryX0eHoj Ty>KHO-
cTy, ¥Ma 06aBe3y Aa of IPYIMX opraHa npubas/ba J0Ka3e KOju IPefCTaB/bajy
ycmoBe 6e3 kojux ce rpaheBuHCKa f03Bo/ma He uspaje. VI mopex sanpehennx
HpeKpIIajHNX Ka3HM, APYTUMM OpPTaHMMa 3a CIy4Yaj HemoCTymama (mocebHo
He y POKY), HOHOIIeHe OIyKe IO 3aXTeBY CTPaHKe, Y IPBOM pefy, 3aBUCU
Off IOCTYIaKa TUX opraHa. [la 6u mocTymame OpraHa y TOM IIpaBLy OMJIO
eukacHuje, 3aKoHOAaBaL, 0OaBe3yje HaJIOKHO MUHICTAPCTBO Kao 1 Opra-
He JIOKaJIHe caMOyIIpaBe Ja y CBOM cacTaBy 00pasyjy moceOHy opraHmsa-
IIMIOHY jeAMHMIY Koja he /ja BpIIM HaBeleHe IOCTOBe 00jeybeHe IPOLeny-
pe: M3naBame JIOKALMjCKMX YCIOBa, rpaheBIHCKe 103BOJIE, IPUjaBy pamoBa,
u3fjaBame yrnoTpeOHe H03BOJE, UTH.

3. IIpaBuna rpabema, mOKanyjckm ycnosu,
ypOaHUCTUYKY pojeKaT

Y unTaBOM HU3Y IpubaB/bama JOKYMEHTaluje Ipe M3JaBama rpahe-
BUHCKe JI03BOJIe, IpaBWIa rpabema IpencTaB/bajy MOYETHM BaKaH JOKY-
MeHT. IIpaBmma cappxe, usmehy ocramor, BpcTy u HaMeHy objekara Koju
ce MOTY TpaJMTH, yCloBe 3a ¢popMupame rpaheBuHcke mapiene (MuUHMMAI-
HY ¥ MaKCMMaJHy IIOBPILIVHY), ITON0Xaj 00jeKTa, BUCKHY, CIPATHOCT, MH-
mekc marpaheHocTM mapriene, yclnoBe 3a Ipafilby Apyrux objekara Ha Iap-
Ie/u, pedjy, CBe OHO IUTO Tpeba Aa OTKIOHM Moryhe cropose ca cycemuma
u Moryhmm cykopucHunmma. IIpasuma rpabema ImpencraBibajy TexXHMYKa
pelllerba ¥ HEMajy KapaKTep YIIPaBHOT aKTa.

JIokaumjcky yClmoBu NPENCTaB/bajy jaBHY MCIPABY KOja CafpXKu IIO-
maTke o MoryhHocTMMa M orpaHmuYemyMa rpajme. V3majy ce 3a marpagmwy
U forpafmy objekara Kao U 3a 0OjeKTe KOju ce MPUK/bY4yjy Ha KOMYHa/IHY
MHGPACTPYKTYPY, I1a 3aTO cafpke YPOAHUCTUYKE U APYTe TEXHUYKE YCTIOBe
3a U3pafly IpojeKTa 3a rpaheBMHCKY HO3BOIY.

CMmaTpaM fa Ha M3flaTe IOKALMjCKe YCTIOBE MOXKe Ce M3jaBUTU IIPUTO-
Bop Ipanckom Behy mnu Bragy, axo je ycmoBe M3fano MUHUCTAPCTBO. 3aKOH
He TOBOpM O YNPAaBHOM CIIOPY Kao Cy/icKoj samrtuTu. CMaTpa fa sauHTepe-
COBaHa CTpaHKa MOXe Jla TPaXkM CyCKYy 3alITUTY KOJ YIPaBHOT Cyfia aKo
cMarpa fia Cy YCIOBM M3JIaT¥ MMUMO OfiroBapajyher mmaaHckor akTa.

Yp6anncTuuku mpojexar ce nspabyje kazma je To mpensubeno mmas-
CKMM JOKYMEHTOM WM 3a oTpebe nHBecTUTOpa. Ib1Me ce mpenmsuo fedu-
HIIIY IUVTaHMpaHe HaMeHe Ha ofpeheHoj maprenn.

3akoH npensuba npornenypy norsphuama ypoaHUCTUYKOT IPOjeKTa
nocye jaBHe npeseHTanyje. O nmorBphuBamy nmm ogbujarmby OpraH je AyXaH
fa 06aBecTy IOJHOCUOLA KOjU MOXKE Ja Y POKY Off 3 laHa Y/IOXM IIPUTO-
BOP.

12



1-3/2015. Jby6oppar Ipaxnh (ctp. 7-15)

Y morneny npaBHe 3allTUTE, CTaB je ayTOpa MICTU Kao U y OHOCY Ha
M3JaTe JOKAIMjCKe YCIOBe: MOXKe Ce KOPMCTUTU TyKba y yIpaBHOM CIOPY
aKo 3aMHTEPeCcOBaHO JIMIje CMATpa fia je IIpojeKaT U34aT MUMO NpefBubheHnx
yPOaHUCTUYKIUX yC/IOBa IPajiibe.

4. IpabeBuncka go3Bona

IpabeBuHcky mo3Bony nsmaje MMHMCTApCTBO 3a IMOCIOBe rpaleBuHap-
CTBa YKOJIKO 3aKOHOM Huje fpykunje onpeheno. Ipabesuncka fossona cap-
PXXM Hapo4nTo (IITO 3HAYM Te IOAaTKe 00aBe3HO) MOAATKe O UHBECTUTOPY,
00jeKTy KOju ce TpaiM ca IojalyiMa O rabaputy, BUCHMHM, YKYIIHOj IIOBP-
IIVHYU U TIPEIPadyHCKOj BpEFHOCTH 06jeKTa, KaTacTapCKoj Maplie/ Ha Kojoj
ce rpajy, o 00jeKTy KOji ce YKIama, POKY BaKema 1M O JOKYMEHTALUj) Ha
OCHOBY Koje ce usjaje.

Mspaje ce pememeM y pOKy Of 5 paflHMX JaHa Off IIOJHOIIEA 3aX-
TeBa. IbeH cacTaBHM [leo Cy JIOKALMjCKM YCTIOBY, JOIPMHOC KOju ce Iaha,
M3BOJl U3 IPOjeKTa U MpojeKar 3a rpaheBuHcKy mossomy. IIpotus pemrema
ce MOXKe M3jaBUTH Xanba y poKy off 8 maHa off IpujeMa. 3aKOH He TOBOPU O
moryhuoctu Bohema ynpasHor criopa, anu 6ynyhn fa rpabesuncka fossomna
MIMa KapaKTep yIPaBHOT aKTa, Y YIPaBHO-CY/ICKOj IpaKCK Huje OMIIo ayeMe
7ia je IPOTMB OBOT pelllera 03BO/bEHO BODeme yIPaBHOT CIOpa paay KOH-
TPOJIe 3aKOHUTOCTY U3JIaTe JO3BOJIE.

CamoMm rpabemy nperxoay npujaBa pafioBa OpraHy KOju je HO3BOTY
u3fja0, 8 JaHa Ipe modyeTka usBobhema pagoBa. Y IpujaBu ce HABOAY JaTyM
IOYeTKa M pOK 3aBplieTKa rpabema mim nsBobhema pajgosa.

5. YnoTpe6Ha mo3Bona

Objekar 3a koju je npensubheHo n3gaBarme rpah)eBUHCKe 103BOIE MOXe
ce KOPUCTUTHU TeK II0 IpnbaB/beHOj yIOTpeOHOj fo3Bomu. TeXHNMYKUM Ipe-
refioM 06jexTa ce yTBphyje merosa mofo6HOCT 3a ynorpeby.

Ynorpe6Ha $03BO/Ia Ce M3faje y POKY Of 5 Pa/fHIX faHA Of IIOZHOIIE A
3axTeBa U JOCTaB/ba Ce MHBECTUTOPY U rpaheBuHckoM mHcnexTopy. IIpas-
Ha IpKpoja ymoTpebHe HO3BONIE je [a je YBeK MMaja KapakTep YIPaBHOT
aKra.

6. Jleranusanuja o6jexara

3HavajHo je ykas3aTu fia je n3aMeHaMa 3akoHa (132/014) 6pucana I'maBa
XIII koja ce ogHOCWIA Ha JIeTanM3alyjy objekara Tako Ja ce Ha YKIIDKOY

6  Jby6oppar Ilpaknh, ,,YooTpe6Ha J03BOa Kao yIpaBHM akT', IIpasHu ungopmaiiop, 6p.
12/11.
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CTPYYHA MUIJbEIbA IIpaBo u npuBpena

objexara marpahenux 6e3 rpabeBmHCcKe [j03BONIe IpUMemYjy 3aKOH O IO-
CeOHNUM yC/IOBMMaA 3a YIIUC IIpaBa CBOjMHe Ha 0OjeKTnMa usrpabheHum 6es
rpabesucke mosBone.’” OBaj 3aKOH Ce OFHOCM HA BIACHMKe ObjeKara
nsrpahennx 6e3 rpaheBuHcke H03BONE WM Ce KaO TaKBU ¥ KOPVUCTE U TO
op mpe 11.9.2009. ropuHe. Y3 3aXTeB 3a yIuC IpaBa CBOjUHe Ha OecrpaBHO
usrpaheHnm o6jekTiMa oCTaB/ba ce CHIMAK 06jeKTa y KoMe ce Ha/a3y Ipu-
Ka3 IOJIOKaja KaTacTapcKe Maplienie, lbeHy 03HaKy, CHMMAK CBUX OecIpaBHO
usrpaheHnx objexara, CIpaTHOCT ¥ HAYMH KOopyIIhema, 3allMCHUK O yBUDajy.
Pemerse ce moHOCH Y poKy off 90 aHa y jaBHOj KEU3M ce YHOCH 3abenexx6a
Zia je IpaBO CBOjMHE YIIMCaHO Ha 0Baj HauMH. OBa ce 3abenexoba Opuiie ako
BJIACHMK Y TOCeOHOM ITOCTYIKY 06e36enu rpaheBUHCKY 1 yIOTpeOHY 103BO-

my.

IIT 3ak/pyyak

Ha ocHoBYy cBera pedeHor mory ce u3Byhu cnemehn sakmyqnn.

1. IlpennoxxeHe anTepHaTMBHe y yrosopy o rpabemy y Ipabanckom
3aKOHMKY JIOIIPMHOCE MOOO0/bLIAKY M IIPEIVI3HOCTY OfroBapajyhmx
Ofipenéy 1 Y CKIIay Cy ca yrOrOAMIIHOM ITPAKCOM MPUBPETHUX I
PENOBHUX Cy/IOBa.

2. Objenmmena Mporenypa 0 CIy)X0eHO] My>XKHOCTM Ipubapbarmba
JIOKyMeHTanyje mnpe rpaleBMHCKe [103BOJE, NpEACTaB/ba Kpajimbe
JIOTMYHO pelllee Koje 3HAaTHO yOp3aBa IOCTYNaK W3JaBama
rpabeB1HCKe o3BOIe. Y TOM IIpaBIly je HEOIXOZHO fla OPTaHM ca
jaBHUM oByanhemyMa MOKaXy epUKACHOCT y pazy.

3. Jlo3BorbeHO je Bobeme yImpaBHOT CIOpa Off CTPaHe 3aMHTepecoBa-
HOT JIMIja IIPOTMB aKTa O JIOKALMjCKUM YCTIOBMMA U ypOaHUCTHY-
KOT IIPOjeKTa YKO/IMKO 3aHTePEeCOBAHO JIMIIe CMaTpa Ja Cy U3JIaTu
MUMoO nipensuheHnx npasuia rpabhema.

4. TpabeBuHCcka [03BONIa M yHOTpeOHa [03BONMA MMajy KapakTep
YIIpaBHUX aKaTa IIPOTUB KOjUX Ce MO>Ke OCTBAPUTHU Cy/ICKA 3aIlTH-
Ta KoJ] YIIpaBHOT CyAa.

5. YkmIDKOoM mpaBa cBojuHe Ha 6ecripaBHO marpaheHuM objekTnMma,
y3 npubapmame rpaheBuHCKe M yHOTpeOHe [03BOJME, BpIIM Ce
ycknabuBame GaKTUUKOT U IPABHOT CTarbha Ha HEIIOKPETHOCTUMA.

7  3aKoH O NMOCeGHNMM YCIOBMMA 3a YINC IIpaBa CBOjuHe Ha oGjekTnMa msrpaheHnm 6es
rpabesuHcke fossone (Cnymbenu inacnux PC, 6p. 25/2013).
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Ljubodrag PLJAKIC
Retired Judge of the Supreme Court of Cassation

CONTRACT ON BUILDING AND ADMINISTRATIVE
ACTS IN THE BUILDING PROCESS

Summary

The Contract on Building, with the obligatory written form, is one of the
more significant contracts of the law of obligations and the disputes resulting
from the execution of its contractual provisions are among the more complicat-
ed and lengthy ones, with very frequent and often expensive expert testimonies
at commercial and regular courts.

The very process of building entails certain prerequisites related to the
enactment of appropriate acts with the legal nature of administrative acts from
the competence of administrative authorities and with their judicial control in
the administrative dispute at the administrative court. The common objective in
all those procedures is to speed them up in order that investors should be able
to start building as soon as possible and future investors become sure that their
business decisions on starting the building will pay.

The paper also provides new solutions contained in the building contract
from the Civil Code.

A special issue is the legalization of illegally constructed buildings, which
adds up to the picture of Serbian reality in the field of construction. Adjusting
the factual and legal dimension in the field of illegal construction should en-
able owners to use the authorizations which their real estate ownership provides
them with.

Key words: contract on building, unified procedure, building and exploita-
tion permit, legalization, Law of Contracts and Torts, Civil
Code of the Republic of Serbia.
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Op Jo6pocas MUTTIOBAHOBIIR
BaHpegHu npogecop IlpaBHor pakynrera Yuusepsurera y beorpamy

AKTUBHOCTH 3A IIPEBA3UJIAKEIGE ITIPOBJIEMA
HA ®VIHAHCUJCKOM TPXXKUIITY"

Pesume

IIpasHu oxeup y iloinegy UHCIPyMEHATHA, YHeCHUKA U PYHKUUOHUCAHA
WHpHUmia Kauumana je, y Haueny, UpasunHo uociiasmwer u ycknahe ca
upasnum iexosunama Espoiicke ynuje. Hegocitiajy 3axon o poorum 6epsama
U u3mere u goiiyne 3aKoHa 0 WPHUWILY KAUUTHANA Y ety KOju ce 0gHOCe Ha
uszeegere puHaHcujcke UHCIpymenitie. Y3pouu inasHux tipobnema Hanase ce y
eKOHOMCKO] KpU3u, cmarbeHum moiyhHociliuma, anu u 60U 3a uHeeciiuparoe
y uHancujcke UHCTPyMeHille, KAO U HEJoBOLHO] KPeattiueHOCTY U UHBEH-
muenoctu. [puasa 6u imhpebano ga omoiyhu opiaHusosarwe cekyHgapHol
wprcumitia gpiasHux obeesnuya. Heotixogro je tiosehaitiu ogiosoprocii pe-
susopckux kyha, kpos 3axiies ga pesusopcku ussewitiiaju 6ygy upeyusHuju u
ga He cagpice 3Hauajua oipanuderva og ogiosoprociwu. Ilocitioju u ipobnem
BETUKUX HeUsMUpeHux gyiosa gupmu, 360i moiyhHociwu 6p30i ocHusarba upu-
épegHux cybjexaiiia, 3acHo6aH Ha UpuHyuiy gopmante uciiure. OHa Hogciiu-
4e OCHUBAE HOBUX KOMUAHU]A UCTHOT 6lIACHUKA, KOje HACILABTbAjy ga TioCTLyjy
He3asuUcHo og tpeilixogHux gyiosa. Cmamtipamo ga 6u uHcuilyili upobujarea
ipasHe TUMHOCTHU WpPe6ano 3HAHO Yewhe KOPUCTAUTHY, Wil OU ,,00ecxpa-
6puno“ osa nuya ga usbeiasajy panuje obasese. Taxohe, kpusuuHo iorerve Ou
Y 08UM cuiliyayujama mopano ga 6yge 3HAWHO edpuxacHuje.

* OBaj pap je caummeH Kao feo MpojekTa Ha IIpaBHOM ¢akynTeTy YHMBep3uteTa y beo-

rpany ,Jmenturerckn npeobpaxaj Cpbuje®
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Kmyune peuu: wmpicuwitie kauuimiana, GUHAHCUJCKU UHCTAPYMeHIiY, Oep3a,
pobHa bep3a, UHCTHUTAYYUOHANHU UHBecTiutiopu, Komucuja
3a xapiiuje og epegrociiu, HapogHa barxa.

I IIpuxa3 TpeHyTHOI cTama

®unancujcka Tpxxumra y Cpouju cy y 3HaTHOj Mepu 3aMpra y Ofi-
HOCY Ha IIOYeTaK OBOT BeKa, Kaja je msraemano ja he, ympkoc penennje
3aKalllibelba y OJHOCY Ha pyre TpaH3uLMoHe 3eMbe llenTpanne u Vcrou-
He EBpore, ,yXBaTUTV NPUK/BYYaK M YCIIETU [ja OAMUIPaAjy 3HAYAjHY Y/IOTY
Yy PasBOjy U TOAM3aky KOHKYPEHTHOCTM INPUBpPENE, yCMEpPaBalby IUTENIbe
Ka PasmuunTM (QUHAHCHCKMM MHCTPYMEHTVMMA M JONPUHETV pellaBamy
OpOjHMX [PYLITBEHUX IpobIeMa.

Crame Ha fomahuM QUHAHCHMjCKMM TPXKUINTHMA, TTOC/TEANIIA je CBe-
YKYIIHUX €KOHOMCKO-TIOIUTUYKMX TNPWINKA, IpY deMy Imobanmsainuja u
npobneMy cBeTCKe (QUHAHCMjCKe Kpu3e, Takobe, ycrocTaBbajy OKBUP U
aMOMjeHTaTHO OKpY)eme aKTMBHOCTHU foMaher Tpxkuira. Kpusa cBeTckor
(UHAHCHjCKOT CHCTeMa Koja ce pasBUIa y eKOHOMCKY pelLleCHjy M 3aXBaTh-
Ma cBe 00/1aCTV XXMBOTA, OfpasyIa Ce ¥ Ha Iaj MHBECTULMOHNX aKTVBHO-
ctu. CBeTCKa eKOHOMCKa KpeTama cy Beh om 2008. ropgmHe yTumama n Ha
KpeTame joMahe ekoHOMMje, a eeKTI Kpuse Cy ce IojadaBanm Off IIoYeTKa
Te ropuHe cHaxxehu ¢popmmpane Tpennose napa. Taxo je Beh 2008. ropuse,
Ha beorpajckoj 6epsu mouuto o cMamema IpoMeTa of oko 50% y ofHOCY
Ha nperxopny, 2007. roguHy, Te je YKYIIHO OCTBApeH IPOMET y BPENHOCTU
ox 71,8 Munujapau guHapa, OGHOCHO OKO 882 MMIOHA eBpa. TokoM Imepuo-
ma o Tekyhe ropuHe, ycuen HeraTMBHMX eKOHOMCKUX KpeTama Ha foMaheM
TP>KUIITY KallUTajla, HACTAaB/bEH je U TPEHJ ITaJjla MHBECTULMOHNX aKTVBHO-
CTH, Tako fa je y 2014. rommuy, Ha beorpapmckoj bepsu octBapen ykynax
IIpOMeT Y BpegHOCTH of 20,26 MUIMjapAn AMHAPa, OHOCHO OKO 174 MMIOHa
€Bpa, LITO je Iafi mpoMeTa off oKo 30% y ofHOCY Ha IpeTxofHy, 2013. rogu-
HY.

VctuHa, np>xaBa je, yopeno ca 3agy>knuBameM Y OaHKapCKOM CEKTO-
PY> Y Behoj Mepu mmoderna ja KOpUCTY AY>KHUYKe MHCTPYMeHTe (PUHAHCHjCKOT
TPXKUIITA, 1A YaK U fla Ha Taj Ha4MH HoOMja IIOBO/BbHUje KaMaTHe CTOIle y
ofiHOCY Ha nepuog, 2008-2012. rofuHe, Mako ce y MehyBpeMeHy mbeH pejTUHT
Ha MeDyHapogHOM TPXKMINTY, a TMMe M YC/IOBU 3aJy>K/Barba IOTOPILIAIIL.
JIpxaBa opraHmsyje IpUMapHO TpProBame ITyTeM ayKIMja Ap)>KaBHUX 00-
Be3HNI]A [[EHOMMHOBAHNX y JUHApMMa MM €BpMMa ca PasIMIUTUM POKOM
nocrieha, KaMaTHOM CTOIIOM ¥ IpOIleHTOM Tipofate emucuje.! Takobe, mprka-

1  Tako je, Ha mpuMep, NpeMa IOfAIMMA Yy HOCTENIHNX LIECT MecCely, OpraHM30BaHa
ayKIja 3a pofiajy ApKaBHUX 0OBe3HMIIa ca pokoM focreha of mefieceT U TPy Hefierbe,
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CTPYYHA MUIJbEIbA IIpaBo u npuBpena

Ba OpraHu3yje IpMMapHO TProBame NyTeM ayKlMja KpaTKOPOYHMX JY>KHIY-
KIX XapTuja Off BpeJHOCTH (Ip>KaBHUX 3aINCa) IeHOMWHOBAHNX y AVHAPK-
Ma, Ha IpuMep, ca pokoM gociieha of Tpyu Mecella ¥ pasIN4nUTIM CTEIIEHOM
peanusanuje.

C mpyre cTpaHe, CBe BUILIE Ce T10jaB/byjy T3B. MyHMLIUIIATHE 0OBE3HNUIIe
— OY>XHMYKM MHCTPYMEHTU ITyTeM KOjUX Ce TPajjoBM M OMIUTMHE 3aTYXYjy
Ha (MHAHCUjCKOM TP>XXMINTY, OTBapajyhm MoryhHOCT BenmMkuM mrpadmma
Ha OBOM TPXXUILTY, a/IM ¥ CaMMM rpabaHnMa ia mpodUTHO IUIacUpajy cBoja
cpencTBa, y3 omoryhaBame peanmsaljuje 3Ha4ajHMX MHQPPACTPYKTYPHUX
IpojeKara MM IpeBaswIaXema MpobreMa pacKopaka y NpWIMBUMA WIN
TpPOLIEY CpefcTaBa CBOT QYHKIMOHNUCama. [JogaTHy edeKar IOCTOju y T10-
r1efy rpabaHa Koju XKuBe Ha IOIPYYjy JATUX jefUHNIIA IOKA/THe CaMOYyIIpaBe
WIK U3 BUX NOTUYY, jep TMMe Ha CBOjeBPCTaH HAYMH JOIPUHOCE Pa3BOjy
HaTe 3ajefHuLe, a 63 eleMeHaTa IPUHYHE, KOj)i KapaKTepully, Ha IIpuMep,
camoponpuHoc. IIpy ToMe, HEONXOHO je HANIPaBUTHU JleTa/bHY aHAIN3Y BU-
CMHe M AMHAMMKe IOTpeOHMX cpencraBa, MoryhHoctm 6ymyhmx npunmsa
cpeficTaBa M3 Kojux 61 ce MOKpuio Bpahame IIaBHUIIE M KaMara.

Hosn Cap je npsu rpag y Peny6mumum Cpbuju koju je usgao MyHu-
nunanHe o6BesHuie y oktobpy 2011. ropune. To cy 6une gyropodse o6-
Be3HMIe Y BPeSHOCTM of 15 MmmnoHa eBpa, ca pokoM pocreha ox 12 ro-
AvHa U (PUKCHOM KaMaToM of 6,2% Ha TOAUIIIbEM HUBOY Y3 IOMYTOAUIIY
ucnnary xamare. Komucuja 3a xapTuje of BpeHOCTH je, Y CKIafy ca Taja
Baxehum mpomnmcuma, ogobpuia pellemeM M3JaBambe OBUX OOBesHMIA. Y
anpury 2012. rofuHe eMUTOBaHa je ApPyra eMucuja MyHUIUIIATHUX 00Be3-
uuna Hosor Capa, anu oBaj myT 6e3 mpocmekTa. YKyIaH M3HOC eMuCHje je
14 MunnoHa eBpa, GUKCHa KaMara 6,2% Ha TOfUIIbeM HUBOY, POK focneha
12 rom/IHa.2

Ipan IlanueBo je y ampmmy 2012. roguHe M3fao MyHMUIMIIATHE 00-
BesHmie. OBe XapTuje msfare cy 6e3 IpOCIeKTa, fakne 6e3 omobOpema
Komucuje, y BpegHocTu 107 MunnoHa AuHapa, ca pokoM pocneha 7 ropuna
¥ BapujabUIHOM KaMaTHOM CTOIOM eypubop 3M + 7,45% Ha rofyiimeM HI-
BOY, YKYIIHO 28 I<yr10Ha.3

Y morneny uspgaBamba MYHMIUIIQJTHUX JYTOPOYHMX OOBe3HMLA M1
ofoOpema pocIeKTa o 3aKOHy 0 TPXKMIITY KanuTana, KoMmucnja 3a xapruje
oxt BpegHoctH je Ipamy Ilabar; 20.11.2014. roanHe peleneM ogoOpuIa mpo-

MIPeKo TPy, 1a KO CefaM TOfMHA ¥ KAMaTHOM CTOIIOM of 8% mmu 10% (Ha guHape), OfHO-
cHO 3,50% - 4,00% (ua eBpe). IIpouenar npopare emucuje je pasmuuut u kpehe ce on
34,00%, npexo 56,10% u 83,79%, cee o 100%.

2 TlokpoBurem u Kyman obe emucuje Ipasa Hosor Cana je UniCredit Bank Srbija a.d.
Beograd.

3 TlokpoBures 1 Kymai emucuje cy Banka Intesa ad Beograd u Komepuyjanna banka a.z.
beorpap.
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CIIeKT 32 jaBHY IOHYAY MYHUIIUIIA/IHNX OOBe3HNIIA ¥ IIXOBO YK/byderhe Ha
perynucano tpxxuute — Open Market, n To I emmcuja 40.000 o6BesHM1Ia HO-
MyHaHe BpegHocty 10.000 aunapa, yKymaH o6um emucuje 400.000.000 mum-
Hapa, Kamara 6% ropuimbe.* VHTepecaHCTHO je [a je OITyKOM O U3JaBamby
6uno ompene/beHO fa je 50% eMucuje HaMeweHO (PU3NYKMM JUIVIMA, AU
je y mpuMapHoj mpopaju emucuja peamusosaHa 100%, a ¢usmuka mmma cy
Kynmia caMo oko 6%. CeKyH[JapHO Tprobaibe 0OBe3HNUIIaMa OPraHN30BaHO
je BUXOBUM YKbydeweM 12.1.2015. rogune Ha Open Market, amu fo capa
HIje 6uao TproBama. Takobe, Komucnuja je Ommrunn Crapa ITasoBa opo-
Opuia 06jaB/buBabe jeqMHCTBEHOT IPOCIEKTa 32 M3JaBalbe jABHOM IIOHY-
moMm I emmcuje 12.500 MyHUIMIATHUX 0OBE3HMIIA, IOjefTHAYHE HOMMHATHE
BpenHocty of 10.000,00 auHapa, y ykynmHoM o6umy oz 125.000.000,00 guHa-
pa U BUXOBO YK/bydeme y Tpropamwe Ha Open Market cerMeHT peryImucaHor
Tpxumta Beorpascke 6epse a.1. Beorpan.”

II1' Y uyemy ce cactoje y3ponu 030m/bHe Kpuse
dunancujcknx Tpxxumra y Cpoujn?

EBunentHo je ma je Buime dakropa y MehycobHoM capejcTBy fo-
IPVMHENO YCIIOCTaB/bakby U Ofp)KaBarmby HENMOBOLHOI aMOMjeHTa 3a PasBoj
buHaHCHjckux TpxKuIITa. VI3aMehy ocrasor, kao K/by4HM MOTY Ce O3HAuMTH
cnenehn yspouu:

- Bemuka cBeTcka eKOHOMCKa M (PMHAHCHjCKa KpM3a Offpa3nia ce Ha
crame y Cpbuju o pasHum ocHoBama. CMameHa je MOTpaKmba 3a
U3BO30M poba m ycmyra gomahyux KOMIaHWUja, yMameHa je BOba
CTpaHMX MHBECTUTOpA 3a MHBecTUpameM y CpOuju 1 oTe>XaHM Cy
YCTIOBM IIPUCTYTIA PUHAHCHjCKMM CPEfICTBUMA.

- Y mepuopy HarJalleHOr TProBama Ha Oep3y WIM ITyTeM HOHYfe
3a IpeysuMarme aKIyjaMa M3 CBOjUHCKe TpaHcpopmanmje (mpu-
BaTM3alMje), HOBY BIACHMIM Cy HACTOjalM Aa IITO Ipe M y IITO
Behoj Mepu eMMMHUITY Majle aKIMOHape, Kao U Ja CTeKHY MOTIIY-
Hy KOHTPOITy, OffHOCHO BIaCHMIITBO Hafl aKIIMIOHAPCKUM I PYIUTBU-
Ma. VcToBpeMeHO, BpIIWIN Cy M IpOMeHe 00/lMKa OpraHu3OBama
WIN CTaTyca y HejaBHa (aKLMOHApCKa) APYLITBA MM APYIITBA Ca
orpanndenoM oprosopuoihy. To je y ogpehenoj mepu pasympnso

4  Hamena emucuje je IpUKyIUbambe QUHAHCUjCKMX CPEACTaBa IOTPEOHNX 3a pUHAHCKpaKbe
PEKOHCTPYKIMje, CaHallMje, afjaNTalje ¥ JOrpajiibe 3aTBOpeHor 6asena y Ilamry.

5 HameHa emucuje je mpuKkyIUbarbe GMHAHCUjCKUX CPeiCTaBa IOTPeOHNUX 3a peanusanujy
VHBECTULIMOHUX HpojeKaTa " TO 3a U3rpajpmy BpTI/Iha Y Hacepy Eenerl/[m, usrpagmwy
CIIOPTCKe Xajle ca KYIJIAHOM Ipy KoM y Tony6uHImMa 1 peKoHCTpyKuuja 1 ypeheme
nenTpa Hose ITasose.
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U OLIPABJAHO, jep je HOBY OOJIMK BUILE OATOBAPa0 IPUPOAYU U 00M-
MY JIeTATHOCTY OBMX (pupMH, Koje Cy 3aKOHOM O TPXKUILITY XapTuja
Off BPeHOCTU ¥ APYIUX (PUMHAHCUjCKUX MHCTYMEHaTa, Owmle mpo-
I7IallleHe jaBHUM (OTBOPEHMM) aKIMOHAPCKUM ApyuTBuMa. Hanwme,
TO je MIMAJIO CBOjy CBPXY JIOK Ce HUje ZOBpILINO Ipoliec (pe)mpoyaje
nobujeHnx akumja, Kako 6u ce o6esbennaa HajmoBobHMja Moryha
LIeHa 3a IpojaBlie, HAPOYUTO y BpeMe KaJjla HMje HU II0CTOjaja
MOBOJbHA CBECT O PeaTHOj BpeIHOCTM OBMX akumja. C ipyre cTpaHe,
KyIIIM aKyja Cy MMaaM IPaBHY CUTYPHOCT #a he mop jemHakum
yC/IOBMMa Ha TPAHCIIAPEHTAH HaYyH Y4eCTBOBATY Y TP>KMIITHOj Y TaK-
MUIY U Jja ce KacHMje He MOXKe IIOCTaBUTH IUTambe JIeTUTUMHOCTI
CTeyeHe MIMOBMHeE. 1uMe je Ipy)KeHa U MOApLIKA IPeBasWIaKemy
oppebennx conmjanuux nmpo6nema. Takobe, gecnno ce usBecHo 1o-
BPATHO IIpe/uBame CpefcTaBa OCTaaUM rpabaHyMa of MmojesnHNX
JMIA KOja Cy BEIMKY MMOBUHY CTEKIN 3axBajpyjyhu xunepunda-
TOPHNUM BpPEeMEeHNMMA 1 AKTMBHOCTMMA KOj/IMa CY Ce y TOM IIepUORY
6aBumm. Ilopen Tora, y ogpebeHoj Mepu cy pasym/buBa U BUXOBa
HacTojama Ja ce ocobonie (oMmeTajyher) yTuiaja Benmukor 6poja ma-
NMX aKIMOHApa U Jja CT0OOHO Ipefy3nMajy Mepe 3a Koje CMaTpajy
Jla Cy BaKHe 3a pa3Boj KoMmaHuje. Jnak, He3aBUCHO Off OBUX pas-
JIora Koje CMO HaBe/lyu Y IpaBIly IpOMeHe OO/MMKa OpraHM30Bamba
U CTaTyca, Y TIOITIefly BeIMKOT O6poja IpuBpegHNX cybjekaTa, Hapo-
YUTO OHUX KOjU Cy MMajM IOTEHIjasl 3a 3HaYajaH PacT U jadarbe
CBOje KOHKYPEHTCKe IO3MIIMje, Keba 3a IIOCEefOoBameM IIOTIYHe
KOHTpOJIe HaJ, KOMIIaHUjOM, IOIPEUIHO je yCMepuia BIaCHMUKE
UICK/bYy4YMBO Ka GAHKapCKOM CEKTOpy Koji je HammahmBao kamare
KoOje HICY O1le yropenuBe ca 3eM/baMa CIMYHUX pusuka. Ha oBaj
Ha4yMH, OaHKe Cy OCTBapyBajie HEOIPABAHO BUCOKe INpodure,
IOK Cy TPUBpPENHU CYOjeKTM CBe BUILIE TOHYIM y AYXHUYKU CTa-
TYC WV Ce HUCY PasBUja/v y MepM y KOjoj 61 TO IOf ApyTraumjuM
¢duHaHCUpameM 6mto Moryhe. BracHunm 6pojHuX KOMITaHMja HUCY
OMMM CipeMHU Jja ce OfpeKHY Jie/a BIacCHUIITBA, HIp. 20-30% u #a
eMICHjoM aKiyja 6e3 TPOIIKOBA 3a[yXKVBaba IOJielle PUSUK CBOT
MOCTOBamba Ca MHCTUTYLMOHATHMM /WM IOjefVHAaYHMM MHBe-
CTUTOPMMA, Y3 KaCHM)y pacIiofienry ocTBapeHe auBujenze. Hajoomn
IOKa3aTe/b OBOT IIOTPENTHOT HaYMHA PasMUIL/baiba je IITO Cy caja
OpojHe KOMIIaHUje HIPUTHUCHYTE TEPETOM J[yroBa CIpeMHe Ja ce
OfipekHy ¥ mpeko 50% BIAaCHMIITBA, [ja 6M ycIene Ja OICTaHy Ha
TpKUIITY. [Ipyra omniuja 6ua je ja ce HACTOjM Jla Ce eMUCUjOM KOP-
HOPAaTMBHUX AY>KHUYKUX XapTuja npoHahy ¢uHaHCHjcka cpencTsa

6  3aKOHOM O TPXXMIITY XapTHja O BPESHOCTM M APYIMX (GUHAHCHjCKUX MHCTyMeHaTa
(Cnymcbenu nuciti CPJ, 6p. 65/02 u Crnyscbenu inacnux PC, 6p. 57/03 n 55/04).
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107], IOBOJ/BHUjMM YCIOBMMA y OFHOCY Ha MoHyAy 6anaxa. ITopen
Cy0jeKTMBHMX pasyora (>ke/ba 3a MOTIYHOM KOHTPOJIOM IIPUBPEN-
HOT Ccy0jeKkTa), ZOJATHM PA3jior Cy M PelaTMBHO BYCOKU TPOLIKO-
BI eMICHje XapTuja Of BPeJHOCTHM 3a IpuBpenHe cybjexre. Hanme,
OHM TIOfIpa3yMeBajy Tpoluikose Komucuje 3a xapTuje of BpemHOCTH,
TpolKoBe LIeHTpalHOT perucrpa, TPOILIKOBe PeBU3OPCKMX Kyha,
TpomkoBe bepse (ako m3fmaBaman OmIy4M Ha KOTHMpa [y>KHIYKE
XapTuje Off BPeHOCTYM Ha TPXUIITY bepse), Kao M MHBeCTMIINO-
HUX JpyuTasa. HeonxonHo je M3BpIINTY IpeUCONTBabe HaBeMe-
HUX TPOIIKOBa 1 006e30eNTI [ja HUXOB YKYIIaH M3HOC MOfCTAKHE
KOMIIaHUje Jla eMUTYjy XapTuje ofi BpeHOCTH, a MCTOBpeMeHo he
yTuUIaTy Ha GaHKapCKM CeKTOp fJa Pa3MOTPM COICTBEHE YC/IOBe
3a ofobpaBame Kpenura. Pesynrar 6u tpebano ma 6yne nosehame
KOHKYpeHTHOCTM poMahux mnpuspegHux cybjekata. Ilpum ToM,
TPOUIKOBY €MUCHj€ HUCY jeJUHY, YCTIOBHO PEYEHO, JeCTUMY/IATUB-
HI (aKTOp Yy eMUTOBamby XapTuja Ayra, Beh M KOMIUIMKOBaHUja U
AyroTpajHa mpouenypa (13gaBame, npubaspama ogobpema U ca-
IJIACHOCTH, PETUCTPAIija U CTIMYHO).

- lsBemTaju peBmsopckux kyha mpesncraBpajy 3Ha4ajaH ¢axTop
IIpU OIIpefie/biBaby MHBECTUTOPA 3a yarame y oxpebene xapruje
of BpegHocT. MehyTiM, mopeq TpolikoBa peBnsiuje Koje cMO II0-
MeHy/, nocToju jour Behu mpo6em mro (1ojemuHm) peBU3OPCKU
M3BEIITAj) HUCY IO Kpaja jaCHM, U3PUYUTYU U MOTIYHU y IOIJIENY
IpefiMeTa peBu3Nje, YuMe He IPYKajy [0 Kpaja MOy3/laH OCHOB VH-
BECTUTOPYMA 3a JOHOLIEHhEe BAXHNUX OITyKa. MuIIUberma cMo fia 61
Tpeb6ano 06e30equUT Off CTpaHe Ha/I30pHMUX OpPraHa [ja PeBU3OPCKU
U3BeLITaji OyAy HECYMIVMBO jaCHU, U3PUUNUTH, HEIBOCMICICHU U
HOTIIYHY, KaKO OY jaCHO AONIPMHENN OAJIYLM MHBECTUTOpA. Y BesU
ca TUM, HeOIIXOJHO je moBehaTy OfrOBOPHOCT OBYUX MHCTUTYIHja HA
(bMHAHCYjCKOM TP>KMUIITY, ITO 611 OM/I0 Cpa3MepHO Y031 1 3Ha4ajy
KOja 1M je Ha pMHAHCHjCKOM TP)XKMIITY JIOfie/beHa.

- Hemnocrojamwe, HemoBO/baH KBalUTeT WIN HENOBObAH OOMM MH-
CTPYMEHATa, Kao U BeMKa eKOHOMCKA ¥ (pMHAHCHjCKa KpU3a OHe-
Moryhmnu cy 6p>xu pasBoOj TeK YCIOCTaB/bEHUX MHCTUTYLMOHAT-
HUX MHBeCcTUTOpa (MHBECTULIMOHMX (OHMOBA, OCHUTrypaBajyhmx
ApyIITaBa ¥ HPUBATHMUX II€H3MOHUX (OHIOBA). Y Be3M ca TUM,
myperbe Jlerede M 06MMa NY>KHUYKUX XapTuja fpKaBe U APYTUX
TEePUTOPUjATHO-TIOIUTUYKKX jeAMHNIIA, KBATUTETHUX KOPIIOPATUB-
HUX 00Be3HMIA ¥ akuuja, oMoryhmno 61 o>XuB/baBame yIore oBe
Kareropuje MHBecTUTOpa. VIcTO BaXkyt 1 3a IOjefilHaYHe MHBECTU-
TOpe, KOju OU yCMepuIn ieo CBOje IITefibe IIacKpameM y OBe MH-
crpyMmenTe. Ilotennujan ce, mpe cBera, BUAM Y OpPraHM30BaIby Ce-
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KYH/IaPHOT TP>KMINTA Ap>KaBHMM 0OBe3HMUIIaMa, oce6Ho mMajyhu
y BUly fla ce pa3BMjeHe eKOHOMMje, 1 Topef cBux MoryhHocTu Koje
Cy ¥IM Ha PacIloNiaramy, He OfipyyYy OpraHM30Bamba HUXOBOT CEKYH-
JlapHOT TProBama Ha OpraHusoBaHOM Tpkumty. Tume ce, He camo
IPU3Hajy ¥ HOTBPDyjy BpeHOCTM MeXaHM3aMa TP>KMIITA KalnTaa,
Beh ce mozpcTHyYe M y KpajieM CiIydajy, uMajyhm y Buay eBujeHTHa
KpeTamwa Ha fjoMaheMm Tpxmity kammrana, obesbebyje meros om-
CTaHAK CTBapameM Pa3HOBPCHe MOHYyJe PUHAHCUjCKMX MHCTPyMe-
HaTa. CBe Oep3e pernoHa MMajy Ha CBOjMM TPXKMINTVMA TUCTHPaHe
obBesHuIle Koje Cy muxoBe Brage uspane. Ha Beorpanckoj 6epsu
OHe HUCY JIMCTHUPaHe, 300T M30CTaHKA BO/bE ILVMXOBOT M3/laBaoIa —
Ip>KaBe.

Hexopuimheme mojequHux MexaHyusaMma 3a IOACTUIIAj pasBoja Tp-
KUIITA KaIUTanma. Y TOM CMUCTY 3HadajaH HMOACTPeK Moryh je m
npuBaTU3anMjoM ApKaBHMX npenyseha kopuinhemem MexaHmsma
IPO (enrn. Initial Public Offering). OBaj MOfen U Bberose NpegHOCTI
Cy eBUIEHTHe Y IpUBATU3aIMju Ip)KaBHUX npenyseha semama Vc-
To4YHe 1 Jyroucroune Esporne. IIpu ToMm, mpuMeHa 0BOr MOfieNIa MMa
OpojHe BapujaHTe, O MOTIYHOT ,M3/IACKa“ Ap>KaBe M3 KaluTasa
npenyseha, 1o 3ajp>kaBama XKe/beHOT HMBOA ydernha, neduHncama
CTPYKType aKI[MIOHapa, HUBOA JOKAIIMTa/IN3allje KOMIIAHjE UTH.

W3 ckyntuHcke mporenype nosydeH je IIpemor 3akoHa o poOHUM
6epsama. OH je Tpe6ano Ja CTBOpU IIPETIIOCTaBKe 3a yBobhemwe U
TproBame poOHMM JiepuBaTUMa U fa oMoryhu nmoHoBHO ypehusame
pobue 6epse 3a crmor Tpropame pobama. Pasmosm 3a mosmaueme
HICY n3puunto HaBegeHu. [lopen MoryhHocTH fla cy ce MOHOMONI-
CKU ¥ OIMT'OIOJICKM MHTEpECH, Y CKIajly ca YIOpPeJHUM UCKYCTBU-
Ma, OIMpa/M IPOLIMpPebY TPXKUIIHE yTakMulie Ha Behn 6poj yuec-
HIKa, M3I7Iefla 1 je jemaH off IpobieMa 6110 ¥ MOJIeNl OPTraHN30Bamba
K/IMPMHIA U CaJIfUparba TEPMUHCKUX YTOBOpa. Y Be3! Ca IOTOBUM,
HEeCYMIbUBO je HEOIIXOZHO 00e30eIMT fla ce KIIVPYHT U CajIfypambe
OfIBUjajy y CK/Tafly ca HaueluMa IpaBHe CUTYPHOCTH, e(PUKACHOCTH
U eKOHOMUYHOCTU. Ha IIpBoM MecCTy je HeCyMmbJBO HOTIIyHA IIOY-
3[JaHOCT OBOT CUCTEMA, jep Cy pM3ULM, KOji MOTY HacTaTy U3 HeJo-
CTaTaka y Be3) ca KIMPMHIOM U Ca/liMparbeM IaTUX MHCTPyMeHaTa,
BE3aHM He CAaMO 32 YTOBOPHE CTPaHe, HErO Cy M CUCTEMCKOT Kapak-
Tepa, HapoYnUTO MMajyhu y Bufy fja Cy y IUTamby T3B. MAPTUHCKU
padyHu, Koju INOKpuBajy camo onpeheHu mporeHar ykynHe Bpef-
HoCTM yroBopa. C Jipyre cTpaHe, HEOIIXOJHO je PasMOTPUTHU Ja JIn
OBY BPCTY MHCTPYMeHaTa, ¢ 003MpOM fia Cy II0 CBOjOj IIPUPOLY JC-
TOBETHY Kao ¥ OHM (PMHAHCMjCKOT KapakTepa Koju cy ypehenu 3a-
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KOHOM O TP>KMIITY KalluTasa, yOIlITe Tpeba perymicary IoceOHuM
3aKOHOM, WM 61 6o 60/be [ja ce MPeUCUNINTAjy pellerma 3aKoHa
O TPXMINTY KaluTala, Koju VHade Hyje y MOTIYHOCTU U KBaJIi-
TETHO Ypeayo MaTepujy GpuHaHCHjCKMX fepuBara. Tume Ou ce u3-
0erIo IBOCTPYKO perymicame CyIITUHCKU UCTUX MHCTPyMeHaTa 1
Moryhu cIiopoBu Koji y Be3u ca TUM MOTY fia IIpouctekHy. Takobe,
onpebene cnenudnyHOCT POOHMX [lepuBaTa Morjie 61 ce McKasatu
y 3aKOHY O TPXXMIITY KamuTaja 4uju O6u mpegMeT 610 MpOIINpeH,
C/IMYHO Kao IITO je CBOjeBpPeMEeHO IIOCTOjao 3aKOH Koju je ypehusao
cBe BpcTe Oep3u, Oep3aHCKOr MOCIoBama 1 Oep3aHCKUX TTOCPeTHM-
ka. C gpyre cTpaHe, Tpebamo 6u pasMOTPUTH fia M je HOTPeOHO
IPOLIMPUTH IIporpaMe oOyke 6pokepa, MHBECTUIIMIOHUX CaBETHIKA
u noptd oo MeHanepa, Koju 6y ce 6aBIIN MHCTPYMEHTMMA KOjU
r/1ace Ha po0y, ca acIeKkTa CrelupUIHIX KapaKTepucTika ogpebene
pobe.

- Ilponmapame (gp>xaBHMX) GaHaKa U HETOBO/BHO OJTy4YHa U Op3a pe-
akiuja Hapopgne 6anke y xopumhemwy opramhema 3a oTKpuBame
HOTEHIMjaTHNUX NTpo6IeMa U Ipefiy3uMame Mepa 3a BIXO0BO IIPaBO-
BpPEeMEHO IpeBasuIaXerbe, IITO je JOHENO BeluKe TPOLIKOBe ApsKa-
BU, OJTHOCHO TTOPeCKMM OOBe3HMIIMMA, IyOUTaK [oBepemwa y OaHKe,
Kao je[HOT Off IVIABHNX y4YeCHNKa Ha (prHaHCcKjcKoM TpxuiTy. He-
3aBUCHOCT LIEHTpajHe OaHKe M NMpOo(EeCHOHATIOCT 3alOC/IeHNX, Ha
KOje ce OBa MHCTUTYI[Mja 4eCTO IO3MBA, Kao 1 (MaTepujaaHu) cra-
TyC U BUXOB (mpeTepaH) O6poj, Mopanu 6u fa MofpasyMeBajy 3Hart-
Ho Behy ofroBopHOCT 3a (He)Ipefy3auMaibe MUPOKUX M CHaXKHUX
HAJUIEKHOCTH KOje CY jOj BOofe/beHe.

- Y norneny Kommcuje 3a xapruje of BpeSHOCTHM, IIOjaBUIN Cy ce
npo6neMn y morjefy cacTaBa (IIOZHOLIEHEM OCTABKM IOjeAVHUX
YJIAHOBA), CMalbEHNUX INPUXOA M CTPYKType pacxopa. Y Besu ca
cactaBoM Komucuje, 360r nermTuMuTeTa ¥ JIETaIUTETa HEHOT
JleTIoBamba, HEONXOZHO je IWITO Ipe M3BPLIMTY M300p 4WIaHOBa
Komucnje. CMmamere Ipuxoa MOIIO je OuTi (Ie/IMMIYHO) yomae-
HO ycBajambeM 3aKoHa 0 poOHMM Oeps3aMma, uuMe 61 ce MPOLIMPHO
IpeMeT BEeHNX PeryTaTOPHUX ¥ HaI30pHMX oBialuhema, a Takobhe
u usBopu npuxopa. Kaga ce To goroau, Hagamo ce LITO IIpe, HEOI-
XOJIHO je OpraHM30BaTU JOAATHY 00yKy cmyx6ennuka Komucnuje sa
HOBE MHCTPYMEHTe, TPXKUIITA U yIeCHUKE.

- Henpumepene usjase Bopehux cTpyumaka Ha GMHAHCH]CKOM TP>KH-
IITY y HOIVIfly CUTYPHOCTM yiIora y 6aHKaMa Ha IIOYeTKY CBETCKe
¢duHaHCHjcKe Kpu3e, KOje Cy [iOBelie [0 T3B. jypuiua Ha OaHKe U
HOBJIaYerba BEMKOT M3HOCA LITelbe U3 6aHaKa, Koja ce TeK HeflaB-
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HO BpaTWIa Ha HMBO ca Kpaja 2008. ropmHe. Y Besu ca TUM, Tpebano
6u pasmMoTpuTy yBoheme mpodecrnoHanHe, anyu U gpyre BPCTe Ofi-
TOBOPHOCTY, 3a M3jaBe OBE BPCTe KOje Ce [ajy y MefAujuMa.

III 3ak/pyyHna pasmMaTpama

Ha ocHoBy aHanu3e 3akoHa O TPXXMIUTY KalKTana, 3aKOHA O IIpey3u-
Mamy aKIMOHAPCKMX APYLITaBa, 3aKOHA O MHBECTULMOHUM (oHIOBMMA U
APYTUX 3aKOHA KojuMa ce ypeDyjy MHCTUTYIL[MOHATHM MHBECTUTOPH, Kao U
IIO/]3aKOHCKMX aKaTa KOjy CIy>Ke 3a HUXOBY IPUMEHY, MOXe Ce 3aK/by4UTI
fla Cy OBM 3aKOHU, YIJIABHOM, 32 cafialliiby a3y passoja yckiaabenn ca mpas-
HIUM TekoBMHaMa EBporcke yHuje. C gpyre cTpaHe, focafjalliiba IMpakca IMpu-
MeHe HaBeJleHIX IIPOITNca He yKasyje Ha MOoTpeby 3a HeKMM KPYIIHWjUM IPO-
MeHaMa. IIpemMa ToMe, IpaBHM OKBMP y NOITIEy MHCTPYMEHATa, YUeCHMKa
U QYHKUMOHNCAba TPXKUIITA KAIIUTA/A je, Y Ha4e/Ty, IPaBUIHO IIOCTAB/beH.
VMnak, HemocTajy 3akoH 0 pobHMM Oep3ama M M3MeHe ¥ HOIyHe 3aKo-
Ha O TPXMIUTY KalMTaaa y Aely KOjyu ce OfHOCK Ha (MHAHCHUjCKe JlepyBa-
Te. Y3poly IIaBHUX Ipo6jieMa Hajase ce y eKOHOMCKOj KpU3M, CMambeHUM
MoryhHOCTIMMa, anmy 1 BO/BY 32 MHBeCTHpambe Y pUHAHCHUjCKE MHCTPYMEHTE,
Kao M HeJJOBO/bHOj KPeaTBHOCTY U MHBEHTVBHOCTY BJIacHUKA noctojehmx
KOMIIaHMja, OTHOCHO IOTEHIVja/THUX [TIOKpeTadya HOBUX KoMIaHuja. [Ip>kaBa
6u Tpebano ma omoryhy opraHmsoBame CEKyHIApHOT TPXKUILITA 32 Jp>KaB-
He xapTuje of BpegHoctu. HeomxopHo je moBehatu oproBopHocT peBu-
3opckux Kyha, Kpos 3axTeB Ja peBU3OPCKM M3BelITaju OyAy Npeny3HUju
U J]a He cajjpXke 3HaTHe orpaje of Moryhe oprosopHocTu. Ilopen Tora, ca
IPaBHOT aClleKTa, OCTOjM MpoOJIeM KOji yTUYe Ha JTMKBUITHOCT NIPUBPES-
HUX Cy0jekaTa, Koju moBehaBa HemoBeperbe 1 TMMe HETaTMBHO yTU4e Ha
aMOujeHT 3a MHBecTupamwe. Haume, Benmvku 6poj pupmu je ycen pasmmdn-
TUX NPEeBapHUX pajmby WM 00jeKTUBHUX Tellkoha, 0CTao Ay)XaH JpXKaBU
U [PYyrMM IpUBPENHVUM CyOjeKTMMa, CTBapajyhm umraBe jaHIle HEM3MMU-
penux pyrosa. C apyre crpaHe, MOryhHOCT 6p3or OCHUBaWba HPUBPETHNX
cybjexaTa, 3aCHOBaHa Ha HadelTy GopMaHe MCTUHE, JOBENA je 0 TOTa fia Cy
B/IACHMIIM HaBelleHMX Npe3afy’keHux pupmiu, mako OCHOBaIM HOBe (upMe,
4yMe Cy HaCTaBIIN J1a TIOC/TYjy He3aBJCHO Off IIPETXOHMX AyTOBama. YCey
TOTa, y TOKY je M3pajja 3aKOHa KojuMa 61 ce orpaHnymIa cio6ofa OCHUBamba
HOBVIX IPUBPEIHMX CybjeKkaTa, IPBEHCTBEHO Y OIHOCY Ha JIMIIA KOja Cy 3/10y-
noTpebuna HaBefeHy cutyauujy. Ilopen Tora, MuUbera cMO fia 6u y 0BUM
cny4ajeBuMa, denthe Tpe6anmo KOPUCTUTI MHCTUTYT IIpoOujaba IpaBHe Tnd-
HOCTH, YnMe 61 ce 0Ba MMIA ,AeMOTHUBICANA“ la OCHMBabeM HOBUX GUpMU
nsberasajy obaBese Koje Cy mpeysen y MpeTXoqHoj bupmu min gpupmama.
KoHauHO, KpMBIUYHO TOMEbe 611 MOPAJIO y OBUM CUTyaljaMa Aa Oyje 3Hat-
HO eUKacHIje.

24



1-3/2015. Hobpocas MumoBanosuh (ctp. 16-25)

Dobrosav MILOVANOVIC, PhD
Associate Professor at the Faculty of Law, University of Belgrade

SOME ACTIVITIES ON RESOLVING THE PROBLEMS
ON FINANCIAL MARKET

Summary

Regulations governing instruments, participants and the functioning of
the capital markets generally are properly positioned and aligned with the EU
acquis. Law on commodity exchanges and amendments to the Capital Market
Law in the part relating to financial derivatives are missing. Causes of the main
problems lie in the economic crisis, reduced opportunities, and the will to invest
in financial instruments, as well as the lack of creativity and inventiveness. The
state should facilitate the organization of the secondary market for government
bonds. It is necessary to increase the responsibility of audit firms, the require-
ment that audit reports are accurate and do not contain substantial fence of
possible liability. There is also the problem of outstanding debt that is due to
the possibility of rapid establishment of business entities, based on the principle
of formal truth. It encourages the establishment of new companies of the same
owner, which they continued to operate independently of the previous debts. We
think that the institute of piercing the corporate veil should be more often used,
which would “discourage” these persons to avoid earlier commitments. Also, the
prosecution would have in these situations to be much more efficient.

Key words: capital market, financial instruments, stock exchange, com-
modity exchange, institutional investors, Security commission,
Central bank.
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Ip /bumana PYOUH-TVIMIh
JII ,,EIIC, Beorpap

3opana CTOJKOBU'R
»EIIC CHabgeBame, beorpan

HA)JBUIIN CTAHIOAPON Y TPABEBVHAPCTBY -
MOJEJ/IN FIDIC YTOBOPA

Pe3ume

Ilpeitixogro tuitiarve xoje HOCTABLA HAPYUULAU/UHBECHAUIIOP UPO-
jexinia, jecitie Koju mogen yiogopa ogabpaiiiu, ga 6u ce OUHUMANHO OCIiBA-
puo yum ApasHol Hocna U 3AMUIIUAG YI060peHA UHBECTIULUja 0 PU3UKA
iwokom peanuszayuje tipojexitia. Oo Huttiare je og usyseiiHol 3Haudja 3a
yciiex ceaxoi Ilpojexiia. FIDIC je cunoHum ceeiticke peilyiiayuje y dpumeru
cifiangapgusoeanux mogen yiosopa o ipahervy/ipojexitiosaryy/KoHcanimuniy/
exci0amiauuju, y3 jacHo oipegesmvery 0gio80pHOCT 3a pusuxe.

Hajeaxnuju ungpacmapyxiiypru tipojexitiu y Peiybnunuu Cpouju pea-
nusosanu cy upema FIDIC citiangapgrum ycnosuma mogena yiosopa o ipahetvy.
To he apemmiiociiasmpamo 6uiliu cny4aj u ca tupojeximiuma y o6ygyhnociiu, ¢
063upom ga sHauajam 6poj ynaiarea y uHGpacilpyKkiiypy gonasu us $oungosa
Espoiicke yHuje, a uneeciliuttiopu Hajuewthe uHcUCTUpajy Ha peanudavuju
upojexainia ipumenom FIDIC citiangapgusosanux ycnosa yioaparea.

Kmyune peuu: eimiuuxu u tipoecuonantu cidangapgu y ipagru, ciiangap-
gHu mogenu yiosopa o ipahervy, gusajH tipojexitia, pusuk Kao
6ygyha neussecna oxonrnociti, FIDIC uneroep.
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I YBog

1. ITojam FIDIC yrosopa o rpabemy

OCHOBHY IIpaBHM M3BOP Kajja je ped 0 MaTepuju yroopa o rpabhemy
y Penry6muim Cp6uju je cBakako 3akOH 0 OG/IMTaIlMOHMM OJHOCHMA' KOjuM
ce gepuHnIy MehycoOHM OIHOCK YTOBOPHUX CTpaHa, Kpo3 IpaBa 1 obaBese
Koje IIPOMCTNYY 13 yroBOpa o rpabemy.

IpabeBMHCKM CeKTOp Kao M OCTa/IU CeKTOpa IOCTIOBamba AaHac, IpaTh
CyROVHY MpeBep3NONIHOT ITpolieca II1obann3alyje y CaBpeMeHOM IOCTIOBabY
n pactyhy morpeby fa ce mpuxsare M MCHOIITYjy MehyHapogum cTanmap-
mu. YecTo Ccy ce Kao Ipenpeke y mobujamy peanusanyje rpaheBMHCKMX
IpojeKaTa y MHOCTPAHCTBY jaB/ba/yl pasAMYUTY IPONNCK 3eMaba Hapy4no-
11a 1 u3Bohada pajioBa, pasIMINTU IOCTIOBHY 0014aju, (He)peryImcaH OfHOC
IIpeMa )XMBOTHO] CPeIMHM, HAUMHY OpraHusalyje paja, AUBEep3UTET MOfiea
yrosopa u apyro. VI3 oBux pasjora CTBOpuiIa ce morpeda 3a mponucuBameM
U yjenHayaBameM MeyHapogHMX CTaHIApM30BaHNUX yC/IOBa 3a u3Bobherme
rpaheBMHCKMX pajioBa. JefHO Of pellera Cy M TUIICKM YTOBOPH, KOjUX Mofe-
7a ¥IMa BUIIle, anu Cy Hajmupe npuxsahern FIDIC tunckn (cTaHZAapAM30Ba-
HIJI) MOJIE/IV YTOBOPY O TPajiiblL.

Mebynapomuu caBes uHxemepa koHcynTanata FIDIC* ocaosan 1913.
ropuHe y Ppaninyckoj, Beh 1945. rogyue 61Ba mpoumipeH Ha 40 HalMOHaI-
HUX acolyjalyja uHxemwepa KoHcynTaHata. Cemuiurte FIDIC je y JKenesu,
a 2014. roguHe OKyIUbao je 94 HallMOHATHA MHXXEHEPCKO — KOHCYNITAaHTCKA
yIpy>Keiba JIOLMpaHa MMPOM CBeTa, Kao 1 1,5 MIWINOH CTPY4HbaKa Y JOMEHY
rpaheBuHapcTBa 1 cpopHux gucuyivmmHa. FIDIC nponmucyje cTaHjapAn30BaHe
MOJIe/ie YTOBOPA 33 Pa3/IM4NTe TUIIOBE MHBECTUIIOHNX IIPOjeKaTa, IPU YeMy
CYy pU3MLIM Be3aH! 32 peann3aliljy IpojeKTa yMambeH! ¥ MHTepecu yYeCHIKA
y npojekty ontuManHo samrumhenn. FIDIC mpyka IpoBepeH MeXaHU3aM
IpaBHe 3alUTHUTe, IPaBHEe CUTYPHOCT U cMambeHe MoryhHocTu kopymnnuje. Ha
oBaj HauMH 06e36ehyje ce TpaHCIIApeHTHOCT Ipoljeca KaKo TeHfepa TaKo U
pajioBa U MOBepembe MHBECTUTOPA; YIPaB/balbe IPOjEeKTOM je ONAKIIAHO U
CUHXPOHM30BAHO, a PU3MKe KOj)i MOTY HAacTaT! MOTryhe je OTKpUTU Y paHUM
¢dasama n makure ux npesasuhy, y MHTEpeCy CBUX YTOBOPHUX CTPaHa.

1 3akoH o obnuranuonnMm ogHocuma (Cnymcbenu nuciti COPJ, 6p. 29/78, 39/85, 45/89 -
omnyka YCJ 57/89, Cnyxbenu nuciti CPJ, 6p. 31/93 u Cayxbenu nuciti CLT, 6p. 1/2003
- YcraBHa noBesba), 4. 630-647.

2 Tpeba momenytu u ITocebHe ysaHnce o rpahewy (Cnysbenu nuciti COPJ, 6p. 18/77), mana
MX HeKM JaHaC CMaTpajy mpesasubeHnm.

Enrn. FIDIC Conditions of Contract for Construction.

4 O®p. Fédération internationale des ingénieursconseils.
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Unanosu FIDIC npuxsatajy Eftiuuku Kogexkc KOjU 3axTeBa KyMyJa-
TUBHO OCTBapeHe IpeAycloBe Be3aHe 3a MpodecnoHaTHy KOMIIETeHTHOCT,
HEIIPUCTPACHOCT, OTBOPeHY U (hpep KOHKYPEHIVjy Ha TP>KUIITY rpaheBuHCKMX
panosa. IIpsu mopnen FIDIC yroBopa o6jaB/beH je 1957. ronyHe — mpe TOT Iie-
prozia Huje MoCTojao Me)yHapoHO IIpU3HATH YTOBOP Ca CTaH/APAU30BAHIM
ycnosuMa 3a rpabeme. Viszata je 13B. ,IpBena kmwura“ FIDIC yrosopa,” Tj.
YcnoBu yroapama 3a rpaheBrnHcKe pafioBe 6a3ypaHa Ha €HIJIECKOj yTOBOPHO]
¢dbopmu, 3aCHOBaHa Ha MHCTUTYTUMA IpaheBUHCKOT MH)XEHEePCTBa, Y CBEMY
ce ocnamajyhm Ha 6pUTAHCKY TPaaWULINjy, je3UK U IPaBHU CUCTeM (3BaHMYaH
jesuk yrosopa je npumapHo Enrmeckn).

2. 3nauaj FIDIC yroBopa o rpabemy

FIDIC ycnoBa yroBapama y obmacty rpal)eBMHApCTBa je y YMbeHNIM [
HajBehn cBeTCKM PpUHAHCHjepy/MHBECTUTOPH, IOy T EBpoIiCKe MHBeCTHUIIOHE
Oanke, Asujcke 6anke, EBporicke 6aHKe 3a 06HOBY U pa3Boj, Hemauke pa3BojHe
OaHKe, NPWIVKOM pasMaTpama OIMIMja O IIPMXBAaTalky MHBECTUIMOHUX
apamKMaHa, yc/loBbaBajy npumeHy FIDIC ycnoBa yroBapama IIPUIMKOM
oflobpaBarma 3ajMOBa, JOHAIIMja OJHOCHO CPEfICTaBa OCUTypama Kao U 6aH-
Kapckux rapannuja. FIDIC - cTaHgapfiHM yCIOBYM yroBapama HacTall Cy Kao
IPOU3BOJ IPaKCe BEMMKMUX CBETCKM MO3HATHUX KOMIIaHMja, 6aHaKa 1 Ip)KaBHe
aJMMHIICTpaIMje pasByjeHnx 3eMaba. Vako 6asupaHy Ha eHITIECKOM ITPaBHOM
CUCTEMY, OBJ YCTIOBM YTOBapama JaHaC MMajy IMPOKY, 6e3 Majio YHUBEP3alIHy
IpVYMeHY, a y nojenuHuM 3embama (Hurepuja u Vpak) nHkoprnopupanu cy y
~fAoMahe“ ycroBe yropapama y 06/1acTyt rpajibe.

3. FIDIC y Peny6numu Cp6uju - YapyKeme HHXemepa
koHcynTaHata Cpouje (ACES)

Yopyxemwe nHxewepa KoHcynrtanata Cpbuje (ACES) cTpykoBHO
yApyXeme ocHOBaHO je 2009. roguHe ca IM/beM MIPOMOILMje YIOTe U 3Ha4aja
FIDIC cranpapaga y Pemy6muum Cp6uju; mame adypmanuje HajBUIINMX
eTMYKUX CTaHJapajia KOju ce IpUMemYjy y pafly MHXKembepa KOHCY/ITaHaTa
U CTapame O TOME Jila WIAHOBM JEMTOTBOPHO Y4YeCTBYjy y 6opbu mpoTus
Kopynuuje y rpaheBUHCKOj MHAYCTpPUjI; JOIPUHOC IPOMOLMjM IPOLeAypa
Koje 06e36edyjy TpaHCIIapeHTHOCT; IPUKYIUbake MHPOPMalja Off MHTepeca
3a paj MHXelhepa KOHCY/ITaHaTa; CTalHa Opura o pasBojy ¥ MHOBaIyjama
TeXHMYKIX 3Hama; npaheme 1 mpaBoBpeMeHO 06e36eheme nudpopmanmja y
Be3M ca 3aKOHCKOM PeTy/IaTUBOM, IPOrpaMyMa HaJIe>KHNUX opraHa Perry6mm-
ke CpOuje 3a muTama off MHTepeca 3a 06/acT rpaleBMHApCTBa, @ CBe Y LMY
CUCTEMATCKOT 1 JiajbeT yHarnpehema mocnosHe knMe y Perry6mumm Cp6ujmn.

5 FIDIC, Red Book.
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AxtuBHocT ACES npBeHCTBeHO cy noppiika npumenu FIDIC yro-
BOPHMX CTaHJlapajia Kpo3 MofjcTuiame 1 npaheme yckmabusama peneBaHT-
HUX npomuca Pemy6nuke Cp6buje ca mpommcuMa u gupektuBama EY, op-
raunsauuja FIDIC o6yka, uspapga aytopmsoBanux FIDIC pBojesmdHux
U3[jalba YrOBOpa ¥ IMPUPYYHMKA (EHITIECKM M CPIICKM je3MK), OpraHusaluja
06pasoBHMX M MHPOpPMaTUBHMX pHorabaja, CTpy4YHa IpefjaBama Ha TeMY
yBobeme HOBUX TpeHJOBa y rpal)eBMHCKM CEKTOp, IPOMOIMja yore Kojy
VHXXelhep — KOHCYITAaHT VIMa y MHBECTUILVIOHUM IIOf[yXBaTUMa, MHOPMN-
cambe O pe/IeBaHTHNUM [ellaBamlMa y rpal)eBMHCKOM CEKTOPY ¥ [PyIMM
o6/acTyMa BOXHIM 32 KBAJIUTETHO IIPY>Katbe MHXehePCKIX KOHCYITAHTCKUX
yCIIyra, pasMeH! MCKYCTaBa WIAHUIA ¥ CPORHUX (UPMM y MHOCTPAHCTBY,
yCIIOCTaB/batbe HOBMX IIOCTIOBHMX MOTYNHOCTM Y 3eM/BM M MHOCTPAHCTBY
u Jip.

Unanuie Yapyxema® jecy (MOry GUTH) MHKeHepCKO-KOHCYITAaHTCKe
¢upme y Peny6bmmum Cpbuju, kao M apXMTEKTOHCKM Oupou, usBobhaum,
6aHke, ocurypapajyha fpymTBa, aflBOKaTcKe KaHIlenapuje un apyre ¢upme
KoOje Cy 3aMHTepecoBaHe Jla KpO3 IIPOMOBICambe LiM/beBa YIpY>Kema U Kpo3
paf y YopyXemy IPOMOBUINY U CBOje IIOC/IOBHe LubeBe. CBe 4lIaHuMIe
Yopyxema nmornucHuie cy ETMYKOr Kofekca Koju cajprKajeM KOPEeCIIOH-
mupa ca eTmdknuM KopekcoM FIDIC, a 4wraHOBU YIpyskemwa Ho0ujajy ImpaBo
ynotpebe FIDIC n ACES norotumna y3 npoInycaHe ycioBe o Kopuirhemy.

a) Ynancinieo y FIDIC

Yrancteo y MebyHapopgHoj ecHadckoj opraHmMsanmju, ZYTOPOYHO
JONpUHOCH MOOO0/bIIaKY MocnoBHe KamMme y Pemy6munu Cpbuju, u yop-
3aHO MOJCTMYE TPMMEHY CTAaH[apAu30BaHUX M MebyHapomHO mpmsHaTMX
rpabeBMHCKMX yroBopa Koju cy30mjajy KOpYNIujy ¥ KOju Cy IPUXBAT/bUBU
KaKo 3a CTpaHe MHBECTUTOPE TaKO M M3Bohade KOMIIEKCHNUX rpaheBMHCKIX
" MHPPACTPYKTYPHUX pajioBa.

Yapyxemwe nmkemepa koHcynranata Cpouje (ACES), mpucrynamem
MebynapogaoMm caBesy uHXemwepa KoHcynaraHata (FIDIC) centeMbpa
2009. rogyuHe OVPEKTHO je mpeyseno obase3y fa y cBojctBy FIDIC orpanka
3a tepuropujy Peny6muke Cpbuje mmpy Hajuine craHpgappe y rpabesn-
HapcTBy. Ha Taj Haunn u Peny6muka Cp6uja je kpo3 ACES mocTana myHo-
npasuyu wiad FIDIC caBesa, u IpuXBaTuiIa TapaHIVjy MOCTYIIHOCTU MOJe-

6 OcHuBaun Yopyxema cy 16 peHommpanux npenyseha y Pemy6muun Cpbuju koja ce
6aBe IpyXameM HMHXemepCKo-KOHCynTaHTckux ycmyra: C&N Consult, CPM, Delta
Inzenjering, DOMAA, EC Harris, ENERGOPROJEKT, FIDECO/Tahal, IK Consulting,
MACE, Mamunonpojexr Kompunr, Moctmpojext, Siemens d.0.0., VMS u YU Build.
IIpuppyxeHe wranuie Yupyxema cy: PakynTeT TeXHWYKMX HayKa YHUBEp3WUTeTa Y
Hosowm Capy, ®axynrer 3a puHaHCcHje, ekoHOMUjy U agMuHuCcTpayjy — FEFA VauBep-
sureta CuHruyHyMm u ExonoMcku nHCTUTYT y beorpany.
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JMa CTaHfapAiu3alnyje 3a MocnoBama goMahyx ¢upmmn, y3 fupeKTaH NpuUInB
oCeOHMX 3HaWa U BHUIefelleHujcKor akymymupaHor FIDIC wmckycrBa Ha
nomahe Tpxxumre. Ynancrso y FIDIC-y, cpnckuM ¢upmama mpyxa meby-
HApOHM KpefuOumuTeT 1 omMoryhaBa UMM Ja yCIeIIHWje Y4ecTByjy Ha
Be/IKUM IPOjeKTUMa U TeHJIepUMa, JaKIIM MPUCTYTl KPeAUTHUM JIMHMjaMa
¥l HEOTIXOHUM (PUMHAHCHjCKMM apaH)KMaHMMA, KaKO ¥ 3eM/bJ TaKO I IIVPOM
CBeTa, YyMMe Ce Ha ja/be yBehaBa [joxomak 1 Opoj 3allOC/IEHUX Y CPIICKOM
rpabeBuHcKkOM cexTopy. Yenen Tora, wianune ACES ocTajy KOHKypeHTHIje,
IpOLIMPYjy MOC/IOBame ¥ aQUpPMUIIY YIOTY NH)KeHmepa-KOHCYITaHTa alu U
CIlenMjann30BaHMX MPABHUKA, €KOHOMMCTA M APYTUX Mpoduaa CTpydmaka,
y peamsalyju CJI0KeHUX rpaheBUCKO — MHBECTUIIMOHNUX IO yXBaTa.

4. lTumesu FIDIC

FIDIC y capafmy ca HallOHa/IHOM acOLMjaliMjoM M JIOKaTHUM IapT-
HepuMa opraHusyje oOyke, ceMmHape, KoH(depeHIuje u Apyre jgorabaje, u
u3flaje CTPYYHY JIUTEPATYPY, KAaKO OU IPUOIVDKIO U OCUTYPAO IIPUMEHY CBO-
jux nmmbesa, n3Meby ocramx:

- ofip>kaBame MehyHapogHO IpU3HATHX, BUCOKUX €TUYKNX I Ipode-

CMOHAJIHMX CTaHJApJa Y TPajiiby;

- pasBoj mpodecuje NHKembepa KOHCY/ITaHATa, pasMeHy MHpopManyja
VI MULUbEbA Y CTPYYHOj jaBHOCTY;

- OMCKycuje o mpobneMuMa Off 3ajeflHMYKOr MHTepeca Mehy opra-
HM3al[MjaMa, YIaHOBMMa U Mel)yHapogHMM QUHAHCHjCKVMM MHCTUTY-
LMjaMa;

- yHampebeme umMmya NHKembepa — KOHCY/ITaHATa Kao Jjiepa y pea-
NM3auMju ¥ afMUHUCTPUPAby YTOBOPa;

- mocBeheHOCT MPOMOBNCay OUyBarba U 3aLITUTE )XMBOTHE CPEVHE
T3B. ,,3€/IeHa areH/a“ oC/I0Bamba, U KPo3 Apyre umwbese.’

5. 360p FIDIC ycnoBa yropapama

ITocToju Buite 0CHOBHMX THNOBa U noparunosa FIDIC craHgapan3oBa-
HJX MOJIeIa yroBopa (ycmoBa yroapama) y rpabesnnapctsy. Cranmapauso-
BaHI YC/IOBY NOJIe/bEHM CY Y CIIElMjaIM30BAHUM KIbUTaMa YyTOBOPHMX yCIIO-
Ba, Of] KOjUX Cy Haj3acTYyIUbeHMje a TUMe U Haj3HadajHuje: llpBeHa Kmbura,
KyTa xmwura, CpebpHa kmwura u 3enena kwura FIDIC Mopena yropopa.

OmneparuBuu mopmenu FIDIC yroBopm mo cemrem6Opa 1999. ropmue
ounm cy:

7  Bumle nomaTaka JOCTYIHO Ha afipecu: www.fidic.org.

30



1-3/2015. Jbwmwana Pyguh-Iumnh, 3opana Crojkosuh (ctp. 26-42)

Iipsena kmwura FIDIC - The Red Book® — Ycnoeu yrosapama 3a
rpaheBuHCKe pagoBe;

~ Bena xmura FIDIC - The White Book® - Monenu yrosopa usmeby
K/IMjeHTa ¥ KOHCY/ITaHTa;

— Xyra kmwura FIDIC — The Yellow Book!’ - Ycnosu yrosapama sa
€/IeKTPO M MAIIMHCKe PafioBe;

~ Hapanyacra kmwura FIDIC - The Orange Book!! - Ycnosu yrosaparma
IO CUCTEMY K/bYY Y PyKe.

»LlpBeHa kmwura“ Hajuemhe ce xopuctu(ia), a npensubena je ma ce
KOpUCTK 3a u3Bohewe rpaheBMHCKIX 1 TEXHWYKMUX PafjoBa, Kala TEXHUUKY,
OIHOCHO IIPOjeKTHY HOKyMeHTanujy (nusaju) obesbebhyje nuBecTurop/Hapy-
gypan. , KyTa kmura“ yobudajeHo ce KOpuctu(ya) 3a U3rpajmy eIeKTpo 1
MAIIMHCKMX TIOCTPOjerba, almi 1 3a 00jeKTe BUCOKOTPaJbe M HUCKOTPaibe,
IIpU YeMy TeXHUYKY, OJHOCHO IIPOjeKTHY JOKyMeHTaujy (1usaja) 06e3behyje
usBohau. ,,CpebpHa Kmbura“ kopuctu(na) ce 3a U3rpafmby TEXHOTOIIKUX
IOCTpOjerba WIN eleKTpaHa, ¢abpuka Wi CIMYHKMX objekara, U Hajdemrhe
je ped je O mpojeKTMMa ,K/bYd4 y pyke ,3eleHa Kmura“ mim T3B. KpaTkKa
¢dopma yrosopa xopucru(a) ce 3a rpah)eBuHCKe pajjoBe Ha 0OjeKTMMa Maje
KallMTaTHe BpegHOCTU. Pasnmmke mameby oBUX KmbKra, OJHOCHO YC/IOBa
yroBOpama Koje Ipeln31pajy, 3HaTHO Cy Behe off TeK IIOMeHYTHX, U1 Ha HeKe
Off BIX, BoAaTHO heMo ce OCBpHYTH.

FIDIC ycnosu yroBapama usmehy ocranor cagpxe Odwitie u IToce6He
ycnose yiosopa 6e3 pasiuKe 0 KOM Ce U3JJalby MOJe/a YTOBOpa KOHKPETHO
pagu. Kapa ,,momaha“ perynarua Huje y carmacHocty ca ONIITUM YCTIOBUMA
yrosapama FIDIC, noTeHIujamHO B0asu Jo mpobieMa. Y OBUM CTy4ajeBuMa
YTOBOp ce MOpa ,IPWIATOAUTY  HAIMOHA/IHUM IIPONMCHMA, Ha HA4MH Jja ce
ynopo6spaBajy IToce6HM ycnoBu yroBopa/yroBapama JTOKaIHIM IPONMUCAMA
3eM/be Hapyd41oLa /Iy MHBeCTUTOpa. IIpaBHO-TEXHMYKY, TEH/EHIja KOF
uspajie yroBopa, 6e3 msyserka, jecte na ce OIILITH YCIOBM yroBapama He
Memajy Ha Ha4MH Jla ce M3MeHe, IONyHe, KOpeKIjyje U eBeHTyalHa Opucama
oxpen6u 3 OMUTUX yCI0Ba, IPOINCYjy y Aeny Iloce6Hux ycmosa yroopa.

6. FIDIC cranpgapan3oBaHy YCIOBU yroBapama — Ipakca
y Perry6miu Cp6ujn

Yopyxemwe nmxemepa KoHcynranata Cpouje (ACES) nma ob6aBesy ja
kao orpaHak FIDIC-a 3a Teputopujy Peny6nuke Cpbuje yTude Ha mumpeme

Eurn. Conditions of Contract for Works of Civil Engineering Construction.
Eurn. Clients/Consultant Model Services Agreement.

10  Eurn. Conditions Of Contract for Electrical and Mechanical Works.

11 Eurn. Conditions Of Contract for Design-Build and Turnkey.
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FIDIC cranpapapa y rpahesnnapctsy. Ha oBaj HauuH, cprickum npenysehuma
npyxa ce u omoryhasa mpernosHaBamwe Kpo3 MehyHapogHu Kpegubummrer u
3HaTHO noBehaBajy IIaHce 3a yCIIeLIHUje y4eCTBOBalbe Ha KOHKYpCUMa 3a
Hobujame BeMMKMX IIpOjeKaTa.

Hecnarama nsmelhy nomahe npaxce u cranpapgHux ofpenaba mMozmena
FIDIC yroBopa jecy OCHOBHM Ipo6jeM ¥ Ha rpapmmmmruma y Perny6miun
Cp6uju. [lo oBuX Hecmarama fe/IoM ZOBOAY 1 IIPaKca Koja ce OFHOCK Ha:

- OncyctBo cuHxpoHusanuje usmeby yrosopom mpegsubenor Bpe-
MeHa, Ha4ulHa 1 00¥IMa pajioBa 1 CTama Ha KOHKPETHOM T'PafiVIINII-
TY;

- OpcycTBO CBECTM a TMMe M OfTOBOPHOCTM HOTEHIMjalHUX Hapy-
YyIala o Mpely3HOM IIaHMpPalby, 3Hauajy IPeTXOHe IpUIIpeMe U
Oflp)KaBalby OpraHM3alIMOHe JOKyMeHTaluje;

- PenatuBHO Mamu 6poj yroBopa y HmpuUMeHU Of cTpaHe poMahmx
npenyseha, Mama cy paHuje Hamra Benmuka rpaheBuHcKa mpenyseha
pajiia Ha CTPaHUM TP>KUIITHMMA TIpeMa TUIICKUM YTOBOPMMA KOjU
cy cmmunn FIDIC mofeny ofHOCHO MOJenMa yToBopa.

Vnak, Moxke ce KOHCTaTOBATH Ja Cy HAajBaXHMjU MHPPACTPYKTYPHU
npojekty y Pemybmmum Cp6buju peanmmszosanm npema FIDIC craHpapp-
HJMM YC/IOBUMa Mofena yroBopa o rpahemy. Takobe, To he 6uru crydaj n
ca mpojektuma y 6ygyhHoctu ¢ 063upom fa Hajsehm Opoj ynarama y mH-
¢dpacTpykTypy monmasu u3 ¢onpgosa EBporncke yHuje, ma he mHBecTuTOpU
Hajuyemrhe 3axTeBaTy peanusanyjy npojekara npumeHoM FIDIC cranpapam-
30BaHUX YC/IOBA yTOBapama.

ITpojextu xoju ¢y y Perry6rmiuy Cp6uju peanusoBanm u/uimm peannsyjy
Ha FIDIC mopeny ycnoBa yropapama naMeby ocTammx cy: peKOHCTpyKIuuja
CTapor U M3Tpajba HOBOT MOCTa bemika; msrpajma ayro-nyta Hosu Cag
— beorpap; mnarpagma mMocta Crnobogie; M3Tpajiiba M PeKOHCTPYKIIMja BUIIIE
tortada y Cp6uju; pexoHcrpykuumja Tpamsaja 3a I'CII Beorpan; usrpajma
obumasHuie Ha ayro-nyTy oko Hosor Capa; msrpajissa HOBOT MOCTa IIPeKO
Ape llurannuje, v [pyru IIpOjeKTy Off OIILITET 3HAYAja, YK/bYdyjyhy 1 cexTop
enektponpuspene — Benuky npojekru JII EIIC (mpumep: Omnuity yroBopHu
criopasyM o peanmusanuju [laker npojexra Kostolac-B Power Plant Projects, u3
2011. ropune, 3acHoBaH Ha CrlopasyMy O €KOHOMCKOj M TEXHIYKO]j capajibu
y obmactu undpacrpykrype usmehy Brname Haponne Peny6nmke Kune n
Bnape Penry6muke Cp6uje us 2010. rogune). Victu IlpojexaT peanusyje ce Ha
OCHOBY T3B. XyTe 1 Oeye Kmure Mopena yropopa FIDIC.
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II IIperxopgHo nmurame — koju FIDIC yrosop ogabparn?

IIpBo muTame Koje ce MOCTaB/ba Of CTPaHe IMOTEHLMjaTHOT Hapy4u-
Olla/MHBECTUTOpA jecTe KOju CTAHAAP[M30BAaHM MOJiE/l YC/IOBa yroBaparba
ofabpary, fa 6M ce Ha HajONTMMATHMjY Ha4MH IIOCTUTAO LMJ/b CaMOT Yro-
BOpa U 3aIUTUTUINA CONCTBeHM MHTepecu. OBO MPBO yjefHO je U MPETXOTHO
INTame, jep apTUKYy/Ialyja KOHKypca, KOHKYpPCHe JIOKYMeHTaluje, Kaja je
HOTpeOHO jaBHMX HabaBKM, Off K/bYYHOT je 3Hauaja 3a ycrex npojekra. FIDIC
MIMa CBETCKY pemyTalMjy y NMpUMeHM CTaHJApAHUX Mopena Gopmu yroso-
pa y rpabeBunapcTBy, usMehy Hapyumora u usBobhaua Ha MehyHapomHUM
IPOjeKTVIMa Tpajiibe, ¥ TO TTOCe6HO:

- Ycnosa yrosapama 3a rpabeBuHcke pagose — ,,l]pBeHa kmura“, us-
name 13 1987. romuue

- YcoBa yrosapama 3a IIOCTPOjerba U IIPOjEKTOBambE — USIPalIby —
»Kyra kmura®, nsgame n3 1987. rogune

- YcnoBa yroBapama IO CUCTEMY ,K/by4 y pyke — ,Hapaniacra kmu-
ra“, usgame u3 1995. roguHe.

TokoM mporeca MHOBMpama LipBeHe M XXyTe Kiure yrosopa, FIDIC
eKCIIePTH Cy KOHCTaTOBa/u jia je oxpebheH 6poj mpojekara 1o cBOjUM Kapak-
TEPUCTUMKAMA ,,M3aIA0° U3 MOMA3HMX OKBMpa Inocrojehmx Kmura mopena
yrosopa. C tTum y cknapy, FIDIC npaBHU TUM, HUjeé CaMO aXXyPUPao OJHOCHO
MHOBUPAO IocTojehe Kbure cTaHAAPAHNX MOJie/la yToBopa, Beh je mocmenmer
KBapTana 1999. rofgnHe U320 YeTUPM HOBA MOJie/la CTaHJApP/IHUX YTOBOpa
(HOBa OTHOCHO ,,XMOpMAHA“ U3/lamba), KOja OATOBapajy BelnKoj BehuHm mHo-
BYPaHUX rpaheBMHCKUX U MHBECTUIVIOHNX IIPOjeKaTa IIMPOM CBeTa.

1. Pa3zno3u 3a yBohemwe nnoBupanux nsgamwa FIDIC mopnena
yrosopa

YBobeme MHOBMpaHMX M3/alba YCIOBA yroBapama HAMETHYIIO ce Kao
HYXXHO, ca 063upoM aa FIDIC npepcraB/ba CMHOHUM 3a MebhyHapopHe cTaH-
mpne y obmactu rpabeBmuapcrBa. Heku op pasmora 3a HOBa/MHOBMpaHa
U3/lama jecy M:

- ExcnaHsuja HOBMX THIIOBA IIpojeKaTa Koju 00yXBarajy IIpOMeHe Ha-

CTajle y MHT€PHAI[MOHATHOM MHXKEIhePCKOM CEKTOPY;

- Iloxymaj ma ce craHmapan3yjy u ¢opmaTy ITaBHUX HOKYMeHATa U
npunora y3 FIDIC mozene yroBopa, a Koju 4iHe oO6aBe3He JIe/IoBe
yTOBOPA;
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YBobere HOBUX YroBOpPHMX Kjay3yla ¥ MHOBupame mnocrojehmx
K/Iay3ylna Kako Ou ce ofroBopmwio morpebama TeKyhe mpakxce y
OKBMpY rpal)eBUHCKe U KOHCTPYKTOPCKE MHAYCTPUje;

JHOBMpambe yiIore MHXemepa — KOOPAMHATOpaA MpojeKTa (3afpKaH
Y LIPBEHOj ¥ 5Ky TOj KIbJ3M MOJie/ia YTOBOPa);

YBobeme u paspaga ymore mnojesuHia/Beha 3a pacnpaBy clOpHUX
nmutawa DAB - Dispute Adjudication Board, ogrocHo Ciiopazyma o

peuwiasarvy HoMeHUUjANTHUX CHOPOBA.

MHoBupaHa usgama u3s 1999. rogune cy:

Ycnosu yroBapama 3a rpaheBnHcke papose — ,,New Red Book*;

YcnoBu yroeapama 3a IIOCTpOjerba U IIPOjeKTOBabe U U3TPafiiby —
»New Yellow Book*;

Ycnosu yroBopama 3a npojekre kibyd y pyke EPC - ,,Silver Book™;
Kpatka ¢popma yrosopa - ,,Green Book®.

HoBa n3pama u3 1999. rognune:

YcnoBu yroapama 3a rpaheBuHCKe pajjoBe ¥ OCTajle TEXHUYKe pa-
nose 1o mpojexty Hapyunona;!

Ycnosu yrosopa o rpabemsy MDB xapMOHM30BaHO u3fjame — 3a
rpabeBuHape u rpaheBuHcke pamose npojekroBaHe of cTpaHe Ha-
pydmona, 3a IpojekTe Koju ce (uHaHCUpajy of OaHke — ,IInHk
KBura;

YcnoBu yrosopama 3a IOCTpOjeba U IPOjeKTOBambe/M3TPafiby 3a
e/IeKTPOTEXHNYKE U MALIMHCKe pajloBe U OCTajle TeXHUYKe pajioBe
II0 MPOjEKTY UsBobaua;!*

YcnoBu yroopa 3a IUIOBMIA (3aCHOBaHM Ha KPaTKoj Gpopmu yro-
Bopa).!®

Kmure n3 maxera mspmamwa 1999. romuHe cBe cy ca o3HakoM ,IIpBo
usfame 1999% a mpey myT cy nyonmkoBame 1998. roguHe.

Enrn. Conditions of Contract for Construction for Building and Engineering Works Designed
by the Employer: The Construction Contract.

Enrn. Conditions of Contract for Construction for Building and Engineering Works Designed
by the Employer (MDB Harmonised Edition) - for bank financed projects only: The MDB
Construction Contract.

Eurn. Conditions of Contract for Plant and Design — Build for Electrical and Mechanical
Plant and for Building and Engineering Works Designed by the Contractor: The Plant and
Design-Build Contract.

Eurn. Dredgers Contract (based on the Short Form of Contract): Dredgers Contract.
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1. YBop y xopumthemwe FIDIC craHpapan30oBaHUX yCIOBa
yropapama

3a onTMMajHy peanusalyjy pasIMIUTUX TUIOBA KOMEpIVjaTHUX
IIpojeKara, BUIIE je Hero Io)XKe/bHa CTaHAAapAM3alMja KaKO TeXHUYKMUX TaKO
U aMUHMCTPATUBHMX nuTama. Crparemky mpojektu (rpabesune, nugpa-
CTPYKTYpa, €HepreTuka 1 Jpyro), yBeK cy u 6e3 mayseTaka KOMIUIEKCHU U
myroTpajHu. PacTyha KOMIIIEKCHOCT YTOBOPHMX YC/IOBa, IIOCTaje Off Ipecy-
HOT 3Hauaja 3a CTAHJAPAU30BaHy IUTATPOPMY YTOBOpa KaKO CAMUM YTOBOP-
HUM CTpaHaMa, Tako ¥ (pMHAHCUjCKMM MHCTUTYLMjaMa Koje Ce YHYIUTAjy Y
¢dbuHaHCHpame NpojeKaTa BeMKe CI0KEHOCTH, IieHe U Tpajama.

Y BehmHu cimydajeBa yroBopHe crpaHe mpuxsatajy FIDIC cranpap-
Au3oBaHe Mofieie 1 (hopMe yroBopa Koje MIPeBEeHTUBHO CMambyjy MoryhHoCT
He3afioBo/kaBajyher msBohema pasjoBa, yBehaHNX TPOIIKOBA MV IIPEYeCTUX
CYACKMX CIIOpOBa. YKONUKO 61 ce ,KPOBHMU  CIIOpPasyM/yroBOp 3aCHMBAO Ha
cTaHgapAHMM hopMaMa YTOBOPHUX YC/IOBa, YYECHUIIM Ha TeHAepPy He 611 MO-
panm 1a, Ha TIIpUMep, YBPCTe YTOBOPHE ofpen6e OTHOCHO AUCKIejMep KOju
61 ce OAHOCKO Ha HelO3HaTe U HefleMHUCAHe YTOBOPHE YC/IOBe, Ka0 1 M-
TaB HM3 CIEIMjaTM30BaHNX OfpenOM Koje Cy HeOIIXOHe ca 003MPOM Ha CJI0-
JKEHOCT, I[eHY 1 Tpajare YTOBOPEHMX PaJioBa.

Ycnosu yroBapama 3a rpahesmHcke panose (LIpsena kmwura), mpe-
Hopyd4yje ce KO W3Tpajiibe ObjekaTa WIM WHKEHepPCKMX IIpojeKaTa Ife
TEXHIYKY OJHOCHO IIPOjeKTHY JOKyMeHTalujy (am3ajH) npuipema u uspabyje
Hapy4uIall WM BberoB oBjallhenn mpefcTaBHIUK, nHxemwep. llltaBuiue, paso-
B MOTY YK/bYUUTI U HEKE e/leMeHTe KOjy ce OJHOCE Ha pajioBe IIPOjeKTOBaHe
off crpaHe u3Bobhaya y 0671acTy LVMBIIHOT, MALIMHCKOL, €IEKTPUYHOT U KOH-
CTPYKLIMOHNUX pajfioBa/rpabema, alu y 3Ha4ajHO MameM O0VMY.

YcnoBu yroBapama 3a IOCTpojera U IpojekToBame — n3rpaamwy (Kyra
KIbITa), IIPENIOPYUYjy Ce Kao yC/IOBY yroBapama 3a eleKTPUYHA 1/WIN Me-
XaHMYKa IOCTpoOjea ¥ 3a rpaheBMHe MM MHXKemepcKe pajjoBe KOju Cy
KOHCTPYVICAHU U [IV3ajHMPAHY, OJTHOCHO I7ie TeXHNYKY OJHOCHO IIPOjeKTHY
HOKyMeHTauujy (an3ajH) npunpema u uspabyje nspobhau.

YcnoBu yroBapama 3a IPOjeKTOBaIbe, M3TPajlby M eKCIIOATalujy
»KIbyd y pyke“ (CpebpHa KmNra), Ipernopydyjy ce Kao YCIOBM yroBapama
rae noctoju: 1) Beha M3BeCHOCT KOHayHe IleHe U IOTPeOHOr BpeMeHa 3a
3aBpIIeTaK pajloBa Ha [U3ajHMPAHOM IIPOjeKTy, I 2) Iae n3Bohau mpeysmma
HOTIIyHY OATOBOPHOCT 3a AM33ajH M U3BpILIEHE NPOjeKTa ca BeoMa Manum/
3aHEeMap/bMBUM MHTEpPBEHIIMjaMa Hapy4Molia.

[To6pojane FIDIC kmure Mopela yropopa IpHUIpeM/beHe Cy Kao
»ycKknabenn cet” rue je cBaka o6acT yroBapama yckiaaheHa ca jefHoo6pasHO
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meduHMCAaHUM IIOjMOBUMA U ofipefbaMa (y CBaKoj KiM3M), OCUM TaMo Ife
cy noTpe6He n3BecHe pasiuke u Mopudukanyje. llltapuiie, npumMeHa 1UCTO
ycTpojerux nojmosa y FIDIC yroBopuma, HEpeTKO MMa 3a pe3ynTaT YKiby-
Jerbe YTOBOPHMX OpenOM Koje Cy MPUMEH/bUBE Y CIY4ajy HEKOMKO YTOBO-
pa 3a Koje Oy Krbura 61Ia IpuKIafHa.

Ha6pojane xmwure FIDIC Mopena ycnoBa yroBapamwa/yroBopa, yBek
nMajy ¢rrexcubunny ynorpe6y, npemnosHajyhu BemKky pasHOBPCHOCT KOPUC-
HIYKNX / Hapy4unoueBMx 3axreBa. Kaja ce cyOkiaysyse ofHOCe Ha NMUTambe
KOjU pas3/IMuUTH YyTOBOPHY TepMUHM Tpeba fa Oyay NpUMemheHN y pasindm-
TUM YTOBOpMMa, CYOK/Iay3y/e ce KOPUCTe Y aHTULMIIALN)Y alTepPHATUBHAX
MoryhHOCTM: YK/BY4Yyjyhy MX OIIMOHO WM aHeKCKpajyhu KOHKpeTHe OIl-
IITE YCTIOBE.

®nexcubunau acriektn FIDIC Mopena ycnoBa yroBapama/yroBopa,
HojallmeHn Cy y Boguuuma 3a tpumeny/IIpupyuruyuma cKopo cBake cyo0-
K/Iay3y/le YTOBOPHMX MOJieNla, Kako O} IIOMOITe y IpUIpeMU TeHJepcKe
IIOKyMeHTaIje, Koja je usyseTHo 6urHa. Kama ce mpunpemajy ycnosu 3a 1mo-
Tpebe TeHzepa, yIeCHNIIM TeHepa Tpeba Ia Iperenajy 1 npeaBujie cBe Io-
ceOHe 3aXTeBe 1 HUXOBY ONTUMU3ALIN)Y, @ IOTOM ,IIPOhy“ Kpo3 reHepanHe
ycnose FIDIC mopena yroBapama Kako Oy HpoIleHMIM fa nu npensubene
KJIay3ysie OfiTOBapajy 3aXTeBMMa a/ly U KallallUTeTMa YyTOBOPHMX CTPaHa.

s60p oxprosapajyhe xmwure FIDIC yroBopa, Off ,KpUTUYHE je BaXK-
HOCTH 3a yCIIeX IIpOjeKTa U IIPOjeKTHOT 3aflaTKa, Ca HaIllOMEHOM Jia ce IIpa-
Ba KIbJTa YTOBOpA He MOXKe offlabpaTy 6e3 MpeTXOHO JOHETUX CTPATEIIKIX
OJUTyKa, ca aclleKTa CBeoOyXBaTHe KOHKYpCHe NOKYMEHTalyje Be3aHe 3a
IIpOjeKar.

IIT Heke op pynemMa Hapy4unona Ko ns6opa tumna
FIDIC mopena yropopa

1. ITapameTpn

a) Bpegnociu Ilpojexitia, pokosu 3a uspagy u cnoxeHocii pagosa/
ycnyia Koju cy ipegmeini yiosopa 3a ipahesurcke pagose
(penaimiueHo mana pegHocill, Kpatiku pokosu uspage
UnU HOCTI06U MAarbe CTI0HEHOCTAU KOju ce ioHA6/bajy)

AKo je LleHa pajoBa Koju Cy npenMeT cTa"gapausosanor FIDIC yro-
Bopa ucnop 500.000 amepuyKuX monapa WM Cy KpaTKM POKOBM Tpajibe,
Io 6 MeceLy, WM je Hapy4eHM paji/yClyTre peaTMBHO jeJHOCTAaBaH OfIHO-
CHO TIOHaBJba ce, Tpeba pasMucanTy o 3akpydewy Ckpahene ¢popme mope-
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na yrosopa FIDIC,'® npu uemy nuje on opnyuyjyher sHauaja y KoHKpeTHOM
IpUMepY fia /N je IpojeKaT AM3ajHUpPaH Of CTpaHe Hapyunona (MHxemepa/
apXUTeKTe) VI Off CTPaHe U3BPIINOLIA, OFHOCHO u3Bohaya pagosa. Y oBuM
clIly4ajeBMMa HUje Off 3Hadaja /la M IIpojeKaT yK/bydyje U Apyre KOHCTPYK-
IVIOHE, €/IEKTPUYHE, MEXaHMYIKE WM [pyre WHXKEmEPCKEe IOCI0BE Kao
npartehe.

6) [a nu tpegmeiti yiosopa tipegciiiasva KominekcHuju ipojexaii eehe
CI0HCEHOCTUUS

1) Ta nu napyumnar (y 1»eroBo MMe MMEHOBAaHM U OBjauIheHM MH-
XKemep) Ipeys3uMa Ha cebe uspany Beher mema TeXHUYKe OTHOCHO IPOjeKTHe
TDOKyMeHTallyje I13ajHa/IpojeKTa?

Benukm mpojexT, moce6HO IpojeKTH Of omumuTer MHTepeca (MHppa-
CTPYKTPYpPHH, 3Tpajie, XUApoeneKTpaHe U [p.), IpUMepu Cy Kajia Hapydm-
nan, / MHBeCTUTOP Hajuenrhe yHampeys mpenysupa roToBO eJIOKYIIaH AU3ajH
OJHOCHO HALIPT IpojekTa (MOXJa He JeTa/be KOHCTPYKIuje, CIipoBobema
utn.). Kop npBene kwure (enrn. The Red Book):

- MHXemep y MMe Hapyduuola afMUHICTPUPA OFHOCHO CIIPOBOAM Y
Jie7I0 YTOBOP,

- Haji3upe pagoBe 1 ofobOpasa mahama, y obporuMma, mo gocmehy
i mebhymnahama,

- HapyuwIaIl je y TIOTIyHOCTV MHGOPMICAH U MOXKe Jla TOKOM pajio-
Ba CaYMHM U3BECHE U HEOIXOHE IIPOMEHE Ha IMIOYETHOM IM3ajHY,

- JCIDIaTe ce Bpllle Ha OCHOBY MCIIOCTAB/beHMX padyyHa MM Ha OCHO-
By IIaylllajia IIPETXOJHO JOTOBOPEHOTr 3a OBOOpeHM Mocao /W
yCIyTYy.

Y cny4ajy ga motpebe 1 3aXTeBM Hapy4molia / MHBECTUTOPA ca HaBefle-

HJM KOPeCIIOHMPAjy 3a KOHKpeTaH Ipojekar, Tpeba nsabpary cTaHZapAu30-

BaHe YC/IOBe yroBapama 3a rpabeBnHcke pagoBe (omuite ycnose 3a rpabheBuH-

CKe M OCTajle TeXHIMYKe pafioBe 110 IPojeKTy Hapyuuona) T3B. The Construction

Contract, xoju epUKacHO U y MOTIIYHOCTM MHOBUpA U aKTyenusyje mocrojehe

yCIIOBe yroBapama 13 T3B. ,lpBeHe kiure“ FIDIC yroBopa, usname 13 1987.

ropuHe. Y 2005. roguuu FIDIC je nuuennpao Mopen ogobpeH ox Mynrua-

TepanHe 6aHKe 3a pasBoj'’ (MDB) ma xopucte MDB XapMOHN30BaHO M3Jakbe

VroBopa o rpabemy 3a Tpojexte Koje puHaHCHpajy Ganke.'® OBaj yropopuu

16  Eurn. Short Form of Contract.
17 Enrn. Multilateral Development Banks.

18  Eurn. Harmonised Edition of the Construction Contract for projects funded by the banks -
MDB Construction Contract.
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Moyien1, HajsehuM esioM yK/bydyje mmocebHe ofpenbe ,lipBeHe Kibure Mofiena
yroBopa koje je kopuctuna CeTcka 6aHKa y CBOjUM CTaHAAPAHUM JTOKyMeH-
TUMa Kofj prHAHCKpama BeMMKNUX rpal)eBMHCKIX IpojeKara.

2) [la nu usBobau npeysuma Ha cebe u3papny Beher fena TexHUUKe OfI-
HOCHO IIpOjeKTHe JOKyMeHTanuje nusajHa/IlpojekTa — mpojeKTHOr 3ajaTka?

TpaguimoHanHo, MPOjeKT Kao IITO Cy IPOjeKTH y obmactu eHep-
reTMKe ¥ MAIIMHCTBA YK/bY4Yjy IPOjeKTe MOHTaXke/Tpajie Ha /MLy Me-
cra Conditions of Contract for Plant and Design - Build for Electrical and
Mechanical Plant and for Building and Engineering Works Designed by the
Contractor."® Kog »KyTe kwure — The Yellow FIDIC Book, usBobau wmu mo-
0aB/bau caunmaba BehuHy [13ajHa, TayHUje [leTa/baH IPOjeKaT MOCTPOjerba
U OIIpeMe, TaKO fla OIpeMa OfroBapa CIenVQNUKauuju pagoBa Kojy IpuUIpe-
Ma Hapy4uIail.

Y penatuBHO HOBUM IIpojeKTNMa u3Bohau/usspiunnan uspabyje sehn
fleo [M3ajHA MPOjeKTa, a M pasnnyuuTe MHGPACTPYKTYpHE U Apyre dase
npojekra uMajyhu y Bupy fa mpojekaT IpBEHCTBEHO Tpeba fHa 3al0BO/BU
kputepujyme Hapyunornia, Tako fa — yK/by4n crienudukaryje npuimpemMmpbeHe
opi crpane Hapyunona, oHJia je Ipernopyka 3ak/bydeme ,HapaHIlacTe KibNUre”
— The Orange Book FIDIC, rne:

- MHXKemep, Kao IPeACTaBHMK HApy4Molla [0 HAPAHIIACTOj KIWS3IM,
a]MVHICTPUPA YTOBOD;

— VHXerbep, BPIIM MOHUTOPVHT pajjoBa, NHPPACTPYKTYpe U MOHTA-
JKe Ha TPafV/INIITY;

- VHXemep ofoOpasa mrahama;

- mmahama ce BplIe y CKIagy €ca OCTBAap€HVM IIVIAaHOM MJ/IM IO OCHOBY
paHI/[je AOTOBOPEHOT ITaylIa/THOT M3HOCA.

AKo cy 0BO YC/IOBM KOjyI KOPeCIIOHAMPajy ca 3aXTeBUMa Hapydyola,
Tpeba n3abpary CTaHAAPAMU30BAHM MOJIE/ YCIOBa yTOBapama 3a IOCTpojeme
U IPOjeKTOBalbe — U3TPaiiby 3a eeKTPOTeXHMYKE U MAIIMHCKe pajfioBe U
3a rpah)eBMHCKe U OCTajle TeXHMYKe PajioBe 110 MPOjeKTy VsBobaua, Koju
euKacHO axypupa u objennimyje Kako mocrojehe m3game , KyTe Kmbure*
yrosopa (1987) Tako u ,,HapaHyacte kwure” yropopa (1995) FIDIC.

19  Eurn. Plant and Design-Build Contract, PDB.
20  EHrn. Project of BOT.

38



1-3/2015. Jbwmwana Pyguh-Iumnh, 3opana Crojkosuh (ctp. 26-42)

8) Jla nu ce Ilpojexaiti punarcupa u3 UpusamiHux $oHgosa unu
U3 jasHo/ipusattinux oHgosa, 0gHOCHO ga U KOHUECUOHAP
ipeysuma UOMWHYHY 0gI080PHOCHI 3a puHaHCUparve,
KOHCHIpYKUUjy u peanudauujy Ilpojexina?

Y cnyuajeBrMa Kafla KOHLIeCMOHAp/Hapy4Yn/Ial] HajBepoBaTHYje MMa 3aX-
TeBe IpeMa M3BPILINOLY ¥ BUAY 3aK/byderba jefHOT TPojHOT yroBopa 138B. EPC
Contract,”! xoju nompasymesa ma nssobau pajiosa/mpysKaniary ycryra, peysuma
HOTIIYHY OTOBOPHOCT 3a M3pajly IPOjeKTa ¥ KOHCTPYKINjY MHPPACTPyKType
VIV IPYTUX YCTIOBA, Y TJie Ce Tpaxky Behy cTereH M3BeCHOCTH fia:

— YroBOpeHa ILieHa PajioBa Kao M YrOBOPEH) BPEMEHCKM POKOBU W3
FIDIC yrosopa Hehe 6utu npexkopadenu;

- Hapy4mal, HeMa 3axTeB Ja Oy/le MHBOJIBUPAH y JHEBHO Halpe-
lloBambe pajioBa, Beh fa kpajwy pesynrar 6yzne y cKlafy ca paHuje
crienpUIpaHNM KPUTEPUjyMIMa U3pajie ¥ TPafiibe;

- tpehe cTpane Koje cy MHBO/NBUpPaHe YrOBOpOM (CIIOH30pM, 3ajMO-
JaBIM M HapydmWIal]) M3pakaBajy CIPeMHOCT ja u3Bobauy Iuiare
Behu M3HOC 3a AM3ajH ¥ KOHCTPYKIIM)y IIPOjeKTa, a/lu 1 fla n3Bohay
npeysMe Ha cebe TOAATHM PU3MK KOjU Ui Y KOPaK ca yTOBOPEHOM
M3BeCHOIINY yroBopeHe IleHe ¥ yTOBOPEHOT BpeMeHa.

Axo cy 0BO 3axTeBM KOju OAroBapajy morpeb6ama Hapydmona, Tpeda
omabparu FIDIC YcnoBe yroBapama 3a IIPOjeKTOBambe — USTPAJBY »K/byd ¥

pyke®

i) Yenosu yiosapara 3a tipojexitiosarve — usipagry ,Kmwyu y pyke
(EPC/Turnkey Contract)

1) [la 1 ce pamm o M3Tpajmy MOCTPOjerba, eMeKTpaHa, objeKara MIn
¢dabpuka, rae Hapyunnan, koju u o6e36ebhyje PpuHaHCHpamwe MpojeKTa, XKemu
fla peanysyje IpojeKaT Ha OCHOBY (MKCHe IieHe IO NPUHINIY ,K/byd Y
pyke“?

Y ToM cnyyajy, mpeuusupa ce ga:

- m3Bobay mpeysMe IOTIYHY OATOBOPHOCT 3a M3Pajy TeXHMUKE,
OJJHOCHO TIPOjeKTHE [OKyMEHTallMje /IM3ajHa/TIpOjeKTa M KOH-
CTPYKIMjy M CBe PajioBe/yCcimyre /[0 MOMEHTa Ipefaje TOTOBOT
IpojeKTa Ha Ha4YMH fa Oyfie olepaTuBaH ,OKpeTameM K/byda“;

— BMIINM CTEHEH CUTYPHOCTHU Aa he 6MUTH MCHOMITOBaHM yrOBOpHA
IleHa ¥ BpeMe U3BplIemha yroBopa off CTpaHe M3BPLINOILIA;

21  Enrn. Engineer, Procure, Construct.
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- HapyudmIal 3axTeBa WIM My je yoOudajeHO fia mpojekar Oynme
OpraHM30BaH Ha OCHOBY IIPUMHIIUIIA JBOCTPAHOCTH, O3 mocpen-
HUKA, TaKO Jla MHXXemep He Oyfe MOCceOHO MHBOMBUPAH y af-
MUHNCTPUpPamy CaMOT YTOBOPa;

- Hapy4mIan He >Kenu fia Oyle MHBOJIBUPAH y JHEBHM IIPOTpec
pamoBa, Beh fa My M3BpIIWIAL] TapaHTyje Ha Kpajiby pesyaTaT
ofiroBapa CrenupUIPpaHNM KPUTEPUjyMIMa 3a M3BPIICHE;

- HapyuwIall je ClIpeMaH fia Itaty Behy MSHOC 3a M3pafiy TeXHIUKe,
OJIHOCHO IIpOjeKTHe HOKYMeHTaluje Au3ajHa/mpojekra (1To 6m
610 crmy4aj Kajja 611 ce KOPUCTUIN YCIOBY YTOBOpama 3a yTOBOP
0 HOCTpOje’mVIMa 1 MPOjeKTOBakY — USTPajbI), a 3ay3BpaT ou
USBPIIWJIAL, TIOJHEO NOJATHY PM3UK Y3 TapaHINMjy CUTYpPHOCTH
(duHaIHe IjeHe 1 YTOBOPEHOT BpeMeHa 3a M3BpIIehe YTOBOPHUX
Ipecranuja.

Axko oBo mpeficTaB/ba BehnHCKY eo 3axTeBa IOTEHIMja/THOT HAPYdM-
olja — Tpeba ogabparu ycioBe yropoapama 3a yroBop ,Kbyd y pyke“ (EPC/
Turnkey Contract).

2) la nu ce papu o0 MHPPACTPYKTYPHOM IIPOjeKTY (IIyTeBM, >KeTe3HI-
1le, MOCTOBH, BOJZOBO/{HA/KaHA/IM3AIMOHA IIOCTPOjerba, IPEHOCHM CUCTEMY U
NUHMje, TIOHeKaZ OpaHe 1 XUAPOeTeKTPaHe) WM CIMYHOM Ifie Hapyduial,
koju obe3bebyje cpencTBa, >kenmu fa UMIJIEMEHTHPA IIpojekaT Ha 6asu uk-
CHe 1ieHe?

Y oBoM ciydajy, HapyuwIal, MMa MHTepeC fa M3BPIIWIAL, IIpey3Me
IOTITYHY OTOBOPHOCT 3a JV3ajH ¥ KOHCTPYKIN)Y MHGPACTPYKTYPHNUX YCIIO-
Ba I ITOCTPOjerba, Y3 BUIIY CTEIleH TapaHTOBaHe M3BeCHOCTM Aa he moroso-
peHa IleHa ¥ POKOBM 13 YyroBOpa OMTM M3BPIIEHN, OCUM aKO MO3EMHM pa-
[OBM He HOCe PU3MK 300r OTeKAaHNUX 1 HEM3BECHMX MOA3EMHMX yCIOBa TIIa,
y TOM CIIyd4ajy pUSHMLM Be3aHM 3a CacTaB T/Ia KOj)i HUCY MOIIM OUTH TIpef-
BUUBY Tpeba fa 6yay Ha TepeT Hapydmona. AKO YCIOBHU KOju Cy OOpojaHu
KOPCIIOH/Mpajy HajBehuM fenoM ca pakTUYKMM CTabeM 1 MHTEeHIMjaMa Ha-
pyunona / MHBeCTUTOPa, Tpeba n3abpary MOJieN yroBopa, uspaheH y ckmagy
ca YcroBuMa yropapama 3a mpojexre kibyd y pyke EPC/Turnkey Contract).

g) Ha nu ce pagu o tipojexitiy usipagroe ige ce HaApy4unay, oipegenuo
ga upegmein ipagrve 1o yiosopy 6yge KoHCIpyucan Ha 6a3u
PuKcHe yeHe u Kvyua y pyke, a pagosu 3aspuieHu ca HownyHom
oupemom/Hamewiitiajem?

Y crmy4ajy oBUX IpojeKaTa, HapydYuIal, Wi apXUTeKTa KOra aHTaxyje,
MOTy M3pajuTu feo i BehuHy musajHa IpojeKTa, amu ca IOTOZHUM MO-
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mnduKanyjaMa Be3aHNM 3a PU3VMK OJHOCHO OfITOBOPHOCT 3a JIW3ajH, OHJA
Tpeba 13abparu ycIoBe yroBapama II0 OCHOBY K/by4 y pyke (EPC Turnkey
Contract), xoju ce cMatpa HajckywsuM FIDIC yroBOpoM y Ipakcu.

IV Ymecro 3ak/pyuka

V3yseTHo je BaxHa cilipaiieiuja (jasHux) Habasku TaMo THe 3aKOH
npomnucyje 06aBe3y IBUXOBOT PaclUCUBaba, OJHOCHO HAYUH clposoherva
iiengepa u upuiipema iieHgepcke JokymeHimayuje, Koja yBOU y 1360p jenHe
op nonyhennx mogena FIDIC yrosopa o rpagmwsu. CTpaTeruja Mopa fia ONTH-
MU3Mpa 3aXTeBe Hapyduola amyu u fia Oyfe peanHa ca aclieKTa HoHybhada,
nMajyhu y Bupy morpeby ma ce ocurypajy M ydeCHUIM TeHfiepa TaKO IITO
he mobutu peneBanTHe mopatke 3a ¢popMuparme CBOje MOHYAE Ha TEHAEPY.
360p oprosapajyhe xmure mogena yropopa FIDIC, 3axTeBa BayKHe OfTyKe
Be3aHe 3a IOTEHIIMja/THe pU3NUKe, HelpeaBuleHe OKOTHOCTY, alu M TIOCPef-
HO Be3aHe 3a IMIOCJIOBUYHO JYTO TPajarbe YTOBOPHUX IpecTalyja.

Op n3yseTHOT 3Hauaja je u yipasmarve UpasHum pusuyuma (pUsuK Kao
noTeHIujaHN forabaj Koju 61 ce MOrao ilecUTH a HMje IOCTOja0 Y MOMEH-
Ty 3aK/by4era YyroBOpa) 1M Of BEIMKOT je yTuiaja Ha usbop FIDIC mopena
yroBopa, Kao OIIITKX YCIOBa yroBapama IPUMEHUBMUX OMIO IZe y CBeTY.
Crarucruka Kaxe ma ce oko 80% joint venture yroBopa, peyroBapa Iocie
TOAMHY JlJaHa O CBOT CTYIIala Ha CHary, a ofj Tora cy 70% yrosopu y o6ma-
CTM MHPPACTPYKTYPHUX IIpOjeKara.

Haxne, kaxo passujaitiu yio8opHy citipailieitjy 3aBUCU U OfL:

- IpefMeTa yToBOPa;

~ pusuka u uaeHTUdUKAIjA PUSKa;>>
- yIpaB/baba PUSULMMA;

- aHa/mse Moryher ,mTerHOor porahbaja u meroBor yTuijaja Ha
peanusanujy MpojeKkTa u yroBOpeHe yCloBe.

basuyno tipaxiiuuno tiuiliare 3a CBAaKOT Hapy4MoLa pajoBa, y CTapTy
je mra ce nobuja ca MPUMEHOM ,LIpBeHe", ,KyTe", ,cpebpHe* FIDIC xmure
MOJie/Ia YTOBOPa, VM HEKOT Off HOBMX M3Jamba:

- upseHa Kwura FIDIC npejyaunupa fa je OCHOBHM [13ajH IIPOjeKTa
ckopo 100% ypaben Beh y Tenpepckoj dasn;
- HajcKyIUpa je cpebpHa Kmura yrosopa FIDIC jep Lieo pusuk mpey-
3uMa usBobhad pagosa;
- >xyTa kwura FIDIC, npegcrasba MoryhHOCT moTeHnujamHo Hajsehe
yIITele Y BpeMeHY.
22 Eurn. Allocation of Risks.
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Ljiljana RUDIC-DIMIC, PhD
JP “EPS” Belgrade

Zorana STOJKOVIC
“EPS Snabdevanje”, Belgrade

THE HIGHEST STANDARDS IN CIVIL ENGINEERING
- THE FIDIC MODEL CONTRACT

Summary

The previous question posed by Employer/Investor (Client) of the Project,
is to choose a model contract to optimize and achieve the contract cause and
secure contracted investments from the risks during the Project performance.
This preliminary question is of vital importance for the success of any Project.
FIDIC is synonymous for global reputation in applying of standardized model
contracts in the construction industry/plant and design build/consulting/exploi-
tation, with a clear commitment of responsibility for the contractual risks.

The most important infrastructural Projects in Republic of Serbia were
built and are currently building under the FIDIC standard conditions of con-
tract models for construction. We presume this will be the case with future
Projects as well, due to the fact that significant numbers of investments in infra-
structure come from European Union funds and Investors usually insist upon
the condition of implementing of Projects by using the standardized FIDIC con-
tract conditions.

Key words: ethical and professional standards in construction, standard
models of contracts, project design, the risk of a future uncertain
circumstance, FIDIC Engineer.
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Ip Bragumup KO3AP

CHenMjaTHU CAaBEeTHUK Y aJJBOKATCKOj KaHIlenapujun
»Anekcuh ca capagunuma“ y Hosom Capy

poueHT Ha IIpaBHOM dakynrery 3a npuspeny u npapocyhe
Yuusepsurera IIpuspenna akagemuja y Hosom Capy

M3MEHA IIOJIOKAJA IIOBE3AHUX JIMITA
Y CTEYAJHOM IIOCTYVYIIKY

Pesnme

Hosenama 3axona o ciieuajy us asiyciia 2014. iogute 3Ha4ajHo je io-
iopwian dpoyecHy HONoNAj TUYA U08E3AHUX CA CHEUAJHUM JYICHUKOM, KPO3
olpanuuasare UMY UCKbYHerve HWUX0BUX tpasa. Ysoherwe pectlipuxitiueHol
pexuma 3a 1ose3ana nuua 00pasnoHeHo je Howpe6oM OWKAAAA Y3POKA
koju cy omoiyhasanu 3noyioitipebe u xopyuuujy. Ilpegeuheqo ga ce nuua
Koja cy 1i08e3aHA ca CHeYAJHUM JYHCHUKOM HAMUDY]Y Y HOBOYCIHAHOBbEHOM
iocrnegroem — Helli6pililoM UCTNATHOM pegy U He Moly ga 6ygy bupaxa y ogoop
iosepunaua, Kako 6u ce ciipeuusno tpeinacasare oCHANUX Clle4djHUX Ho8e-
punaua og cilipane tiosesanux nuya. buitina Hosuna je ga nuua osesana ca
citiedajHum gyxrukom (0CUM UUA KOja ce y OKBUPY C60je peqoeHe genatiHo-
citiu 6ase gasarvem Kpeguitia Uy 3ajmMoea) uuHe HoceOHy Kacy osepunaya
u He inacajy o unauy peopianusayuje, uume cy onemoiyhere 3noyiioiipebe og
ciupane iosesanux nuya. IIpomena iionoxaja iiose3anux auua oinega ce u y
ucKkmpyervy Upasa umeHosarba 3a CitieyajHol yupasHuxa unu 3a He3asUcHo
CHipyuHO nuye Koje upaiiu ciiposoherve inana peopianuzayuje. Taxohe, onax-
wawo je nobujarve UPAsHUX TOCTIO08A 3AKbYHEHUX CA H08e3AHUM TUUUMA.

Kmwyune peuu: iiosesana nuya, citieuaj, ucinainu peg, ogoop iosepunaua,
peopianusayuja.
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I YBog

Hosenama 3akoHa o cTedajy u3 asrycra 2014. romue! M3MemeHa cyn
JIONyIbeHa YaK 62 4aHa OCHOBHOT 3aKOHCKOT TEKCTa,” a IOJATH CY U HOBMU
4yaHOBU 117a, 174a, 1746 u 204a. OBako O6pojHe U 00MMHe U3MeHe yKasyjy
Zia je TpebaIo JOHETV HOBMU 3aKOH, a He MemwaTy 1ocTojehn.

Y 3akony o credajy us 2009. rofuHe IoBe3aHa 1MLA IOMUILY Ce CaMO
Ha YeTUPU MeCTa, OTHOCHO Yy YeTUPM 4/IaHa, IOK CY II0C/Ie HOBE/IA II0BE3aHa
mmua ypehena 6pojunm oppenbama campxxanuM y 4. 21, 36, 38, 54, 120, 123,
125, 156 un 165.

Hogsenama je 3Ha4ajHO IOTOpPIIaH MPOLIECHY TI0/I0XKA]j TMIIA TOBE3aHNX
Ca CTeYajHUM [Y>KHMKOM, KpPO3 OIpaHMYaBambe WIM MUCK/byderbe IbJMXOBUX
npaBa. Y o6pas/ioxemy Ipefiora HoBela M3HETO je M MUIIbEe Jja Ipo-
MeHa TpeTMaHa IOBe3aHMX JIMIa MOXKe [OBECTM [O 3HA4ajHOT CMambema
Kpe/IUTMparba YHYTap IPyla MOBE3aHMX JMIA M MO3ajMUIA BIacHMKa.> Y
CUTyalMju Kajia AY>KHUK HeMa IPUCTYI APYTMM M3BOpMMa (pUHAHCKpPaIba,
HOBe ofipefOe MOTY JJeMOTMBMCATH BIaCHUKe Jla BpILe Jajba yaarama. Vnak,
0e3 0631pa Ha HaBefileHa OTPaHMYEHa, I3MEHe Cy YCBOjeHe Y3 00pasoxKermbe
7la je ped o IpaBUYHMjEM pellery Koje Tpeba fa cMami 3/10ynoTpede youeHe
Y [OCafjallliboj IPAKCIL.

ITopen Tora, y HapTy HOBe/Ia OWJIO je IPEMIoKEHO Ja Ce II0BEe3aHNM
JMIVIMa OHEMOTYhM Ja y4ecTBYjy y CKYILITUHM ITOBEPUIALIA, Al je Y TOKY
AUCKyCHje Y OKBMPY YCMEHe paclpaBe IIPeoB/Iafialio MUIUbele Aa 61 ce Ha
0Baj HaYMH JOILITO O Kpllekha OCHOBHUX IIpaBa, IIa je 3ay3eT CTaB [ja TaKBO
peleme Hje IPUXBAT/bUBO.

II IloBe3ana muna y 3akoHy o cre4ajy u3 2009. rogune

Y 3akony o crevajy n3 2009. roguHe noBesaHa InIa MOMULY CE CaAMO
Ha YeTUPU MECTA, OJIHOCHO Y YE€TUPU Y/IaHa.

IIpBo mpaBmio Tude ce u3bopa ofgbopa MmoBepuIala, a CaffpXkaHo je
y wiaHy 38 crtaB 4 Impema KoMe IOBepMOLM Koju ¢y Mebhyco6HO moBe3aHa
JNIA y CMUCITY 3aKOHA KOjuM ce ypebyjy npuBpenHa JpyuITsa He MOTy UMa-
TY BHUILIE Off jeSHOT WIaHa ofbopa nosepwiana. OBO IpaBUIO, Y CYLITUHM je
3aJ;p>KaHO 1 HOBEJIMPAHOM 3aKOHY, C TUM ILTO je IPEeLM3MPaHO [ja IIOBEPUOLIN

1  3akoH 0 M3MeHaMa I follyHaMma 3akoHa o crevajy (Crymbenu inacuux PC, 6p. 83/2014),
cTynmo je Ha cHary 13. aBrycra 2014. ropune.

2 OCHOBHM 3aKOHCKU TEKCT objaBibeH je y Cryxbenom inacnuxy PC, 6p. 104/2009.

3 O6pasnoxerme [Ipeamora 3aKoHa 0 M3MeHaMa 11 JOITyHaMa 3aKOHa O CTe4ajy, JOCTYIIHO
Ha aapecu: http://www.srbija.gov.rs/vesti/dokumenti_pregled.php?id=208453, 10.8.2014,
cTp. 44.
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KOjM HIUCY JIMIIa TIOBE3aHa Ca CT€YajHUM JY>KHMKOM, Y CMUCITYy OBOT 3aKOHa, a
Koju ¢y Mehyco6HO moBesaHa LA y CMUCTY 3aKOHa KOjuM ce ypebhyjy mpu-
Bpe[jHa APYIITBA, He MOTY MMaTH BMIIIE Off je/fHOT YWIaHa of60opa moBepuana
(HOBenmMpaHM JHOCaJALIBYU CTaB 4 Koju mocraje craB 6). Ha oBoM Mmecty, a u
KacHUjuUM ofipefibaMa 3aKOH pasjnKyje ,mehycobHo fiosesana nuua“ Koja ce
onpebyjy npema gedwHuImMju 13 3akoHa o mpuBpeTHUM ApymTBUMa® (HIIp.
Kajia ce I0jaBJbyje BUIIe MehycOOHO OBe3aHNX ITOBEPUIALIA, @ KOjU HUCY HU
y KaKBOj Be3M Ca CT€YajHUM JY>KHMKOM, HeTOBIMM YaHOBMMA MU OPTraHU-
Ma, HY ITyTeM KalUTasa, a HU IIePCOHAHO — CPOACTBO M CIL.), OFF ,1ULa 1o6e-
3aHuX ca cilledajHum gyicHukom" Ha Koja ce ofHOCK feduHuUIMja TTOBe3aHNX
mmua n3 yaaHa 125 3akoHa o crevajy. Mehytum, y cTedajy ce nmojapsbyje jomr
jemHa — Tpeha kaTeropmja moBe3aHuX 1M1, KOjy 3akoH He ypebyje. To cy
MebhycobHOo noBesann crevajuu py>xHuy. Credaj rpyne Mehyco6Ho mosesa-
HUX IIPAaBHMX JIMIAa Ha3MBa Ce KOHCONMNUIOBaHM CTeYaj.

3atuM, crnemy mpaBmiao u3 wiaHa 120 ctaB 4 Koje IpomCyje HpeT-
IIOCTaBKy HECAaBEeCHOCTM 3a IOBe3aHa /NI, MPUIMKOM IoOMjama IpaB-
HMX ITI0C/IOBA WIM JIPYTUX IPAaBHMX pajibll yoOUYajeHOr HaMMpema, IIpeMa
KOMe ce 3a /uIie Koje je OM/I0 IIOBe3aHO Ca CTeYajHUM JY>KHUKOM y BpeMme
npefysuMarba IPAaBHOI II0OC/IA MM JIPyTe IIpaBHE pafitbe CMaTpa ce fia je
3HAJIO M/IM MOPAJIO 3HATH 33 HECIIOCOOHOCT 3a mrahame WM 3a IpeIorT 3a
IIOKpeTambe CTeYajHOT ITOCTYIIKA, YMMe Ce OaKIIaBa Iobujame jep ce yBOIu
Heo6opyBa MPeTIOCTaBKa HECABECHOCTH, IIa TY>KIM/IAl, He MOpa Jia OKasyje
YMIbEHNUIy HECABECHOCTH, a TY>KE€HM He MOXXE Jia OCIOpM NOKa3sUBarbeM O
cynporHoM. OBa NpeTIOCTaBKa HMje MebaHa HoBenmaMa u3 2014. ropnHe.

Y umany 125 parta je meduHMIIMja TOBE3aHUX NMUIA Y CMUCTY 3aKOHA
0 credajy. [loBesanum nMIyMa CTE€YajHOT TY)KHUKA Yy CMUCIY OBOT 3aKOHA
cMatpajy ce: 1) fupeKTOp, YIaH OpraHa ympaB/bama MIM OpTaHa Haj3o-
pa CTedajHOr AY>KHUKA; 2) WIaH CTEYajHOT AY>KHMKA KOjU 3a Ieroe o0a-
Be3e OAroBapa LIeJIOKYITHOM CBOjOM MMOBMHOM; 3) WIaH M/IM aKIMOHAp ca
3HAa4ajHMUM ydyelrheM y KalmTaay CTEYajHOT AY>KHUKa; 4) IPaBHO JMIje Koje
CTeYajHM MY>KHMK KOHTPOJMILIE y CMMCIy 3aKOHa KojuM ce ypebyjy mpu-
Bpe[Ha JPYIITBa; 5) JIMIa KOja 360r CBOT MOCEOHOT IOJI0Xaja y APYLITBY
VIMajy HPUCTYI NOBep/bMBUM MHQOpMalyjaMa MM uMajy mMoryhHocT ma
Cce YIo3Hajy ca GMHAHCHUjCKUM CTambeM CTeYajHOT AY)KHMKa; 6) /Muije Koje je
GbaKTUYKM Y TTO3UIMjY A BPIIYM 3HAYajHUjU YTHUIA] HA IIOCTOBame CTeYajHOT
RY>KHVKa; 7) JuIle Koje je CPOJHMK 10 KPBU y IpaBoj MuMHMju 6e3 063upa Ha
CTeIleH MU y TI000YHOj TMHM)Y IO YeTBPTOT CTeIIeHa CPOJICTBA, CPOIHYK 10

4  Tlojam moBe3aHyx nuua yrBpheH je onpendama wiaHa 62 3aKOHa O IPUBPEFHUM JPYLIT-
BuMa (Cnymbenu inachux PC, 6p. 36/11 u 99/11). 3a ofpehuBame noBe3aHNX IpaBHUX
JIMIIa KOPUCTH Ce KPUTEPUjyM y3ajaMHOT peaTMBHOT KanuTan ydenrha, Bunern: Mupko
Bacwupesuh, Boguu 3a aipumeny 3akona o tpuspegrum gpywinieuma, beorpan, 2011, cTp.
107.
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Ta3bMHMU [0 JPYTOT CTeIeHa CPOACTBA WM OpadyHy APYT GUIMYKMX INIA U3
Tad. 1, 2, 3, 5 1 6 oBOT 4IaHa.

JednHuiyja noBesaHNx 11la HIje MelbaHa HoBe/laMa 3aKOHa O CTevajy
u3 aBrycra 2014. roguHe, anm je meH OMaIIaj 610 Cy)eH, ¥ Y IIePUOIY Of
23. janyapa 2010. rofHe Kao JaHa modeTka mpuMene” o 13. asrycra 2014.
TOfMHE, y CYIUTHHY, OFHOCHU/IA CE CAMO Ha IMPETIIOCTABKY HECABECHOCTU U3
yraHa 120 crtaB 4, jep je clIyXwia UCK/bY4uBO 3a ofpehuBame moBesaHmx
NMIIAa 33 KOja ce 110 3aKOHY CMaTpao ja Cy 3Haja WIM Mopaja 3HaTHu jia je
CTevajHM NY>XHMK HecrtocobaH 3a mraharme, OHOCHO Jja je MOJHET IpeIor
3a IOKpeTame CTeYajHOT MOCTYIIKa, LITO je O/MaKIIaBajo Nobujambe MpaBHUX
IIOCTIOBA U [IPYTMX IPaBHMX Pajmy yoOudYajeHOT HaMupema Ipey3eTux y
KOPUCT IIOBE3aHUX JINIIA.

Y mpaBHOj Teopuju onpefe/beibe 3aKOHOJABIA JIa TI0jaM IMTOBE3aHUX
NMIA Ha Pas3IM4INUT HauyH feduHuie y 3aKOHy O IPUBPENIHUM [PYLIITBYMA,
Kao OIIITeM IIPOIMINCY, Kao U y 3aKOHY O CTevajy, M3/I0KEHO je KPUTUIN.
Takobe ykasano je u Ha oppebene pasmuke usmeby medununmje mosesa-
HUX 7ML U3 YiaHa 62 3aKoHa O HNPUBPENHMM JPYWITBMMA y OJHOCY Ha
meduHUIM)y 13 WiaHa 125 3aKOHa O CTevajy, Koja ce OfJHOCK Ha KPBHE CPOJ-
HUKe, Tj. Ha CTelleH CpofcTBa. VIcTo Tako, 3a pasnuky of 3akoHa O IpU-
BPEIHUM JPyLITBMMA, 3aKOH O CTevajy OBE€3aHUM JIMIIEM CMaTpa CaMO OHO
IPaBHO JIMIIE KOj€ je MOJl KOHTPOJIOM CT€YajHOT JY>KHMKA, Y CMUCTY 3aKOHa
O IPMBpEJHNUM [IPYIITBMMA, a He U, Ha IIPUMep, PYro IpaBHO /NIl Koje
je 3ajeflHO ca CTeyajHUM Jy>KHUKOM Iof KoHTpornoM Tpeher nmuma. Vcrak-
HYTO je MUI/bEHE /1A je Ped WM O TPEeNILM 3aKOHOZIaBla M/IM O HaMepu fia
Ce M30CTaB/balbeM OBUX JIMIA U3 MOCEOHOI PeCTPUKTUBHOI PEXUMa IIPO-
MICAaHOT 3a IOBEe3aHa JIMIA, HbJMa /103BOMN ydelrhe y onbopy moBepua-
IIa U I7Iacame O IJIaHy peopraHusalyje, ITO je OLIEHhEHO KAao HEelPaBUYHO
pellierse, IPOTMBHO MHTEPECY CBUX MOBepMIaLia.

W najsap, y 3akony o credajy u3 2009. ronuHe moBesaHa JMIa HaBOJE
ce y wiaHy 165 cTraB 5 Kop ITlacama O IIaHy peopraHusalyje, Tako LITO je
CTeYajHOM CYJy faTa MOIyhHOCT, OfJHOCHO JMICKpeLMOHO oB/amhermne /ja Ha-
noxu popmmpame nocebHe Kaace IoBepuIala ako Ha OCHOBY JIOCTaB/beHMX
TOKa3a yTBPAY fla Cy MOBEPMOLM KOju umajy Buie of 30% moTpakuBama y
OKBUPY jefHe Off Kyaca: 1) /uiia moBe3aHa ca lnieM Koje je KOHTPOTHMU YIaH
VIV aKIIMOHAp MM IOCeflyje 3HavajHO ydemrhe y KammTaay CTeYajHOT HyK-
HJMKA, Y CMUCITYy 3aKOHa KojuM ce ypebyjy mpuspenna mpymrsa; 2) mpaBHa
NMIA y KOjUMa Cy IMIA U3 TaukKe 1) OBOT CTaBa AMPEKTHO MU MHAMPEKTHO

5  3aKoH 0 CTedajy I104YeO0 je [ja ce puMemyje 23. janyapa 2010. rogune.

6  3opan TanackoBuh, ,[loBesaHa /mua npeMa M3MeHaMa U JOIyHaMa 3aKOHA O CTedajy’,
Ipasnu ungopmaiiiop, 6p. 10/2014, ctp. 9.

7 3. TanackoBuh, Has. unanax, crp. 10.
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KOHTPOJ/IHY 4WIAHOBY WM aKI[IOHapy, OHOCHO IIOCeAlyjy 3Ha4dajHO ydelrhe
y Kammuramy, y CMUCIy 3aKoHa KojuM ce ypelyjy mpuBpegHa ApyuITBa;
3) nuia Koja ca MMIMMa M3 Tad. 1) u 2) OBOT CTaBa [ieyjy 3ajefHO Y CMIC-
Iy 3aKOHa KojuM ce ypebyjy npuBpenHa apymrsa. ¥ TOM C/Iyd4ajy, HaBefie-
Ha JMIja YMHWIA Cy MOCeOHy KIacy MoBepyiala ¥ HUCY T7Iacana o IUTaHy
peopranmsanyje (wiaH 165 cra 6). OBO (IeKCMOMTHO MPaBUIO Y OCHOB-
HOM 3aKOHCKOM TE€KCTY, 3Ha4ajHO je IpOMemeHo HoBenama us 2014. rogune,
yBobemeM purupHe oppende fa aMija MOBe3aHa Ca CTEYajHUM IY>KHUKOM,
4yHe NOCeOHY K/Iacy OBepuIalia i He I71acajy o IVIaHy peopranusanuje (Ho-
Be/IMpaHy wiaH 165 cras 7). Ha oBaj HauMH, [TOBe3aHMM NIMIMMA ¥ CBAKOM
cTy4ajy oHeMoryheHo je fja Itacajy o IIaHy peopranmsanyje 6es o63mupa Ha
BIUCUHY BUXOBMX IIOjeHAYHMX NOTPaXkKMBamba, ¥ yAeo MOTpaKMBamwa I0-
BE3aHUX JIMIIA Y I0jeIMHOj KIIaCH.

IIT 3a6pana ns6opa nMmMIja MOBE3aAHNX Ca CTEYAjHUM
MY>KHIKOM 32 CT€4ajHOT YIPaBHUKA U y ofOop
NoBepuIana

Hosemama ms 2014. roguHe fonymeH je wiaH 21 3akoHa O CTevajy,
KOjJ perynuiiie OrpaHNyerbe Y MMEHOBamby CT€4ajHNUX YIPaBHMUKA, TAKO IITO
ce MpoLIMPYje KPYT NIMIa KOja He MOTy OMTY MMEHOBaHa 3a CTeYajHOT YIIpaB-
HUKa Ha BJIACHMKA U MIIA [I0Be3aHa Ca CTeYajHUM JY>KHUKOM.

ITpensubena je o6aBe3a cTeyajHOr yIpaBHMKA Ja Ha IOYETKY IIPBOT
MOBEPIIAYKOT POUMIINTA CTEUAjHOM CYAUjU ¥ IPUCYTHUM IIOBEPUOLMMA JI0-
CTaBM IIperyie] CBUX IOTPa’KMBamba JIMIA [I0OBE3AHNX CA CTEYajHUM AY>KHU-
KOM y CMMC/Ty OBOT 3aKoHa (HOBM cTaB 6 wiaHa 36). Ha HaBemeHu HaumH
OTKJIama ce MOTYRHOCT fja y of6op noBepuana 6yny nsabpaHa nuia Koja cy
IIOBe3aHa Ca CTEeYajHUM JY>KHUKOM, 4MMe Ce CIIpedaBajy 3joynorpebe mo-
BE3aHMX JIMIIA Jla TIPeKO ofj0opa IoBepuiala yTudy Ha TOK CTEYajHOT IO-
CTYTIKA.

Viamenom craBa 1 wraHa 38 ma m3bop opbopa moBepuIana BpIIN
CKYIIITYHA Ha IPBOM IIOBEPMIAYKOM POYMINTY, U3BPIIEHO je ycKnahuBame
ca u3MeHaMa 4wiaHa 35 ctaB 1 u wiana 36 cTaB 1, Kao u ¢ 0631poM fa ce Tazga
MIOy3[JaHO MOXKe 3HaTM /MCTA BepOBaTHMUX NOBEpUIALIA M TO [a /1M MMAjy CTa-
TyC moBe3aHux yuia. Ha oBaj HaumH crpevyaBa ce fa y ogbop moBepuana
Oyny 6MpaHa /IuIla IOBe3aHa Ca CTeYajHUM JY>KHUKOM.

Hosenmama n3 2014. ropnHe yBeeHa je 3a0paHa WIaHCTBA y 0f60Opy IO-
BepIIalia 3a II0Be3aHa /NI, U3 Koje Cy u3yseTe 6aHKe U Ipyre PMHAHCHUjCKe

8  Bmapgmmup Kosap, Komenitiap 3axona o cilieuajy, ca Hosenama u3 2014. jogure u cygcxom
iipaxcom, beorpan, 2014, cTp. 49.
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MHCTUTYLHje: ,[loBeproIy Koju Cy /uila MOBe3aHa ca CTeYajHUM AY>KHUKOM,
y CMUCITy OBOT 3aKOHa, OCUM JIMIa KOja Ce Y OKBUPY CBOje peflOBHE Ie/IaTHO-
cTu 6aBe maBameM KpeluTa, He MOTy OMTM WIAHOBM ofbopa moBepmiara“
(HOBU cTaB 7 4iraHa 38).

AKo ce Ha NIPBOM IIOBEPMIAYKOM POYMINTY He (opMmupajy mosepu-
JTaYKyM OpTaHU, JY>KHOCT Off60pa MoBepuIalia BPIIN IIeT IOBepIIalia, OCUM
NMIIa TIOBE3aHMX Ca CTEYajHMM JY>XHMKOM, Y CMMCIy OBOT 3aKOHa, 4Yuja
Cy mojemmHayHa Heobe3behena morpaxmBama Hajseha mpema mperneny
HOTpaKMBamba GOPMUPAHOM 3a IOTpebe ITTacamba Ha IIPBOM II0OBEPUIAYKOM
pounmITy (ZOcCajalimy CTaB 9 Koju je IOCTao U3MemeHy cTaB 13 uraHa 38).

IV HoBu ucnnatam pep — NOoTpakuBama IMIA MOBE3aHNX
Ca CTeYajHUM Y KHIUKOM

Hosenama ns 2014. roguHe yBeleH je HOBU — 4eTBPTU WCIUIATHU pe,
Y KOju CIafiajy MOTPaKMBambha JMLA [TOBE3AHNX Ca CTEYajHUM JY>KHUKOM Y
cMucity oBor 3akoHa. Hamme, npensubeno je ma y 4eTBpTM mcrmaTHu pep
Cllafiajy MOTpaXKuBara HacTajla [IBe TOAUHE Mpe JaHa OTBapama CTE€4ajHOr
IOCTYIIKA 110 OCHOBY 33jMOBA, Ka0O 1 IPYIUX [IPaBHUX PafibU KOje Y €KOHOM-
CKOM TIOITIeAly OfiIrOBapajy offoOpaBamy 3ajMOBa, Y iy Y KOjeM TY 3ajMOBU
HMCY 00e36ehenn, a Koju Cy cTeuajHOM JY)KHUKY Of0OpeHM Off CTpaHe IuIia
MOBE3aHMX Ca CTeYajHUM [Iy>KHMKOM, Y CMUCTTY OBOT 3aKOHA, OCUM JIMIIa KOja
ce y OKBMPY CBOje pefloBHe IeTATHOCTY OaBe JaBambeM KpeauTa M 3ajMoBa
(uman 54 craB 4 Tauka 4). Y morieny IoBe3aHNX AMIA pa3MaTpPaHO je He-
komiko ommyja. HajjeqHocTaBHuje pememe 6mmo 6u ma ce oHa 6e3 063mpa
Ha IbMXOBe KapaKTepUCTMKe CTaBe Y 4eTBPTM MCIUIATHU pefl. Vmak, Takso
pellere Hije IPUCYTHO Y YIIOPENHOj IPAKCH, HOK je 6110 NoTpeOHO BOAUTH
padyHa 1 o ofgpenbama urana 181 3akoHa O IPUBPETHUM ):[p}II_LITBI/IMag KOju
je Beh mermom 610 ypenmo IomoXaj MOBe3aHNX JIMIA, TAKO fia Cy OHa Owmia
cybopaMHupaHa 3a Jeo y KoMe cy 6mnmm Heobesbehenn mosepuory. IIpu-
JMKOM M3MeHa OBe ofipefibe y3eTu Cy y 063Mp ¥ KOMeHTapu JobujeHu of
Mebynapopue ¢punancujcke kopnopauuje (International Finance Corporation
~ IFC).!° Takobe, 6ur0 je mOTPe6HO BOAMTH pauyHa U O TOME A 1 je ped
0 QUHAHCKMjCKMM MHCTUTYLMjaMa 4Mja je pefjloBHA HeaTHOCT OofobpaBame
Kpeaura. KoHauHo pemreme y3eno je y 063up mocrtojehu TpermaH mosesa-
Hux muna. OBUM pelllereM ce YBOAM KOHLIENT KOjy je NMPUCYTaH U Y BeJu-
KoM Opojy 3aKOHOfIaBCTaBa — 3ajaM KOjUM Ce HaJOMeIITa KalWTasl, a KOjuM

9 Y umany 69 3akoHa 0 u3MeHaMa ¥ JoyHaMa 3aKOHa O CTeYajy IPOIMMCAHO je fa JaHOM
CTyIIala Ha CHAry OBOT 3aKOHA IPeCTajy fa Baxke ofjpenbe wiaHa 181 3akoHa o mpu-
BPEHMM JPYIITBUMA.

10 O6pasnoxeme IIpemiora 3akoHa 0 M3MeHaMa U JIOTyHaMa 3aKOHa O CTedajy, CTp. 44.
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Ce BJIACHMILIM KOj/i YMeCTO [ja YHeCy KammTaa y BpeMe (puHaHCHjCKe Kpuse
oIpefie/byjy fia Taj KalMTal HafloMeCcTe 3ajMOM, IITO HUje Y CKIafy ca Ho-
OpyuM OCTOBHMM o6Myajuma u caBecHouuhy. Pajyu npeunnsHe mpumeHe 3a-
KOHa, TIPOIVCAH je BpEMEHCKI IIePYOf, Off Be TOAMHE, YMEeCTO fia Ce TPeTMaH
TOT 3ajMa Besyje 3a ofjpeheHO BpeMe Kajla je HacTala Kpusa KOJI CTEYajHOT
AY>XHMKA, IOTO je IPUCYTHO Y YIOPESHOM 3aKOHOZABCTBY. Mebyrum,
IOTPaXX1Barba IIOBE3aHMX JIMIjA HACTA/Ia II0 OCHOBY 3ajMOBa BIUIIE Of [Be
TOfiMHe TIpe OTBapama CT€YajHOr IIOCTYIIKA, KAa0 I IIOTPaKMBamba IMjy [IpaB-
HJ OCHOB HICY 3ajMOBM M CIVYHM IIPABHU IIOC/IOBY (HIIp. HOTPaXMBarba
AVMBUAEH[e), criaiajy y Tpehu uciaTHu pen, Dok ce obe3behenn sajmoBm
HaMMPYjy OfIBOjeHO, jep Y Ioreny obesbeheHnx moTpakusarma 1 MoBe3aHa
JINIIA MIMajy CTAaTyC pasIyYHMX IIOBepUIaLa.

V Ilo6ujame npaBHUX pagmku JaBama 00e3behema
3a/JI0)KHUM ITOBepuonyuma u Bpahama kpegnura
VIN 3ajMa IIOBE3aHOM JINILY

HoBenama m3 2014. ropmHe JomyleHe Cy ofipebe O HaMepHOM
omrehemy nosepuiana us 4nana 123, jofaBameM /jBa HOBA CTaBa, U TO CTa-
Ba 2 KOju Ofys3VMa IIpaBHO JejcTBO obe3behemwy Koje je cTeyajHM TY>KHUK
a0 3a 3ajaM CBOMe IIOBe3aHOM JINILy, ¥ CTaBa 3 Koju omoryhasa mobujame
Bpahama KpemuTa WIM 3ajaM IOBE3aHOM JIMILY Y IOCTEfHO0j TOAMHY IIpe
OTBapanma.

Obes6eheme koje cTeuajHM AYXXHMK [ao 3a 3ajaM, OZHOCHO [pyre
IpaBHe pajiibe Koje Y eKOHOMCKOM IIOITIefly OfirOBapajy ofo0paBamy 3ajMoBa,
NUIly TIOBE3aHOM Ca CTE€YajHUM Jy>KHMKOM, OCUM J/IMIjAa KOje Cce Y OKBUPY
CBOje PefloBHE [Ie/IaTHOCTY 0aBM [laBambeM KpeIuTa VN 33jMOBa, Y TPEHYTKY
Kajia je 61710 TpajHMje HecrmocoOHO 3a mnahame WM y POKY Off TOAVHY JaHa
Ipe laHa OTBapama CTevyaja HaJ| IPYIITBOM, He IPOM3BOAY IIPABHO JIejCTBO
y IIOCTYTIKY CTe4aja HaJ APYLWITBOM (CTaB 2).

butHo je yountn na 3akoH o crevajy y wiany 123 cTaB 2 ycnoBe 3a Ipe-
CTaHaK jejcTBa obe3behema mpomcyje anrepHaTusHO. Jlakie, JOBO/BHO je
Zia je MCIYHbeH jellaH Off YCIoBa — MIN Jia je obe3behere gaTto yHyTap roguuy
laHa TIpe laHa OTBaparma CTevaja Haj APYLITBOM JIM ¥ IIpe BUIIE Of TOfM-
Hy JaHa, aKo je APYLITBO Yy TOM TPEHYTKY OMI0 HecmocobHO 3a Irrahame.
Ha cnnyan HauuH 6Min Cy OpommcaHy yCIoBK 3a IpecTaHak obesbebhema y
wraHy 181 3akoHa O IPMBPESHMM APYLITBIMA, A/IU CY Ce VICTU OFHOCY/IN Ha
06e36ebherme Koje je FPyLITBO a0 3 3ajaM Off YWIaHA APYILITBA, a He 3a 3ajaM

11  Bmagmmup Kosap, ,[lejcTBo oTBapama cTedaja Ha 3ajMoBe 1 06e3bebera moBesaHmx
muua’, Ilpasnu ungopmaitiop, 6p. 10/2014, ctp. 4.
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KOje je WIaH [ApyIITBa UM APYTe JIMIe MOBE3aHO Ca CTEYajHUM Y KHMUKOM,
y3eno oxf Tpeher nuia - 3ajMopaBIa.

OBakBo pellere NpefBUheHO je y Luby MpaBHe CUTYPHOCTH, C 063M1-
POM J1a ce y IpaKCcu [ielIaBajio Jla ce CTeYajHM NY>XKHUK KOjU, MaKo je MHCOI-
BEHTaH U He MOXKe J]a OTOBOPYU CBOjUM 06aBe3aMa, CBOjy MMOBMHY HOJATHO
onTtepehyje o6esbehemem 3a 06aBese cBOT IOBE3AHOr /NUIIA, CMamyjyhn Ha
Taj HAYMH CBOjy MMOBMHY M MOTYNHOCT OTIUIaTe CBOjUX JyroBamba, LITO Y
C/Iy4ajy OTBapama CTe4YajHOr IIOCTYIIKA IOBOAM [IO CUTYalMje y KOjoj ce T!
HOBOOOe36eheHn moBeproLy IPMOPUTETHO HAMMPY]jy Ha MMOBMHM CTEYajHOT
IY>KHUKA, a He Off ITTABHOT JTY>KHMKA.

[ToTpe6HO je youmTy fa ce HOBM CTaB 2 U3 WiIaHa 123 ogHOCKM Ha
maBame ob6e3behema 3a o0baBese moBesaHor jauua (HIp. [jaBame jeMCTBa,
3aCHMBalbe XUIOTeKe, 3ajiore 1 C1.) Tpehem nuily koje je gano 3ajam nuiy
NIOBE3aHNUM Ca CTeYajHUM JY>KHMKOM, TAaKO Jla XUIIOTEKApHHU, O[HOCHO 3a-
JIOKHU AY>KHUK M TYXXHMK Y3 OCHOBHOT IIPAaBHOT IIOC/IA HNUCY MCTO JIMIIE.
Jly>XHMK 13 OCHOBHOT IIpaBHOT IOC/IA je JINIie TI0OBE3aHO Ca CTeYAjHUM IYK-
HJKOM, a XUIIOTEKAapHI, OJJHOCHO 3a/I0KHU IY>XKHMK je CTeYajHU IY>KHMK.
Axo je o6e36ebheme xumnoTexka iy pyyHa 3aJora, Takas IIOBepIUIaLl y CTeYajy
MIMa CTaTYC 3a7I0KHOT nosepuorna. HoBenupanuM 3akoHOM JedUHMCAHN CY
3aJI0KHM TIOBEPHOI, % KOju Cy ce y I0Ca/IalTiboj IPaKCH jaB/baut y CIydajy
HOBE3aHUX /IMIA, Kajja je jefHO /uije NPWINKOM ofoOpaBama Kpeanura Off
0aHKe KOPMCTMIO MMOBMHY ApYror nuia (Koje KacHuje IIOCTaje CTedajHu
IyXHUK), Kao obesbeheme (,komarepan®) kojum ce rapanryje mospahaj
kpermta.'> ¥ mpaBHOj Teopuju oBa HOBa BPCTa MOBepUIAlla HA3MBa Ce ,,3a-

JIOKHU IIOBEPpMOLIN Ca IMOTpaKUBamwlyMa IIpeMa TpeheM )'II/[]_LY“.14

Ha oBaj HaumH ,,M3B7a4n" ce MMOBMHA U3 CTEYAjHOT JYXKHMKA, ¥ KO-
PUCT HeTOBUX IIOBE3aHNX /INIIA, jep aKO Ce 3ajMOofaBall HaMMpPU U3 CPEfICTBA

12 Y HoBenupaHOM WiaHy 49 cT. 5-7 3a/lI0)KHM ToBepyouy AedVHUCAHU Cy Kao IOBe-
pyOLY KOjM MMajy 3a/I0KHO IIPaBO HAa CTBapMMa WM IIPaBMMa CTEYajHOT JY>KHUKA O
KOjI/IMa C€ BOIE jaBHe KIbUTe WIN pEerucTpy, a HeMajy HOBYAHO IIOTpa’XMBambe IIpeMa
CTeYajHOM IY)KHUKY KOje je TUM 3a/I0KHUM IpaBoM 06e36ebheHo. 3aoxHm moBepyorm
HICY CT€YajH!U MOBEPUOLIM M HIICY Pa3TyYHM NOBEPUOIN. 3a/I0KHM TIOBEPUOLIN CY JIyXK-
HU [la Y POKY 3a IOJHOIIeHe MpljaBe MOTPaXMBamba obaBecTe CyA O 3aJI0KHOM IIpa-
BY, 3 IOCTaB/bake J0OKa3a O MOCTOjalby 3aJI0XKHOT ITpaBa 1 13jaBe O MSHOCY HOBYAHOT
HOTpaXMBamka mpeMa TpeheM /My Koje je TuM mpaBoM obe3beheHo Ha faH oTBapama
CTeYajHOT MOCTYIKA, YMMe CTUYY CBOjCTBO CTpaHKe. 3a/I0)KHM IIOBEpHONM He MOTy fia
6upajy u ga O6yny 6MpaHu y CKyNIUTUHY ¥ OROOp HOBepuana.

13 Bpauxo Pagynosuh, ,,Credaj y Cpouju — uniseHne, 3abyze 1 HamepaBaHe IOCTIERUIE',
y: B. omkwuh, M. Apcuh (ypen.), Exonomcka tionuimiuka Cpéuje y 2014: Moiyhrnocitiu
HpuspegHoi paciiia y ycnosuma pedpopmu u Puckante konconugayuje, beorpap, 2014, ctp.
144 n 145.

14  Mapko Pagosuh, ,,ITonoxaj 3a0KHUX (,XUITOTEKapPHMX ) HOBEpIUIALlA Y CTEYajHOM II0-
crynky*, IIpaso u iipuspega, 6p. 4-6/2014, ctp. 256.
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06e36ehema mpecTaje ob6aBesa uIla MOBE3aHOT Ca CTEYAjHNUM HY>KHUKOM Kao
IJIAaBHOT [JY)KHMKA, 32 4ije oOaBese je yCTaHOB/bEHO CTBAPHO-NIPABHO Cpefi-
cTBO 06e36eherpa Ha UMOBMHY CTE€YAjHOT AY>KHMKA. VICTO BaXkil U 3a jeMCTBO
CTEYajHOT JAY)XXKHMKA, Kao OONIMIalMOHO-IIPaBHO CpefcTBo obOe3behema,
KOJ| KOTa Ce jeMal] yBeK pasjMKyje Ofi JY>KHVKA 13 OCHOBHOT IIPaBHOT IIO-
C7Ia, jep ce He MOXKe jeMYMTH! 3a CONCTBeHy obaBe3y. MehyTum, ox mpume-
He OBUX PeCTPMKTUBHUX ofpenaba msysere cy 6aHKe Kao ¥ Apyra Juua y
bMHAHCUjCKOM CEKTOPY, KOja ce Y OKBUPY CBOje pefloBHE HeTaTHOCTU 6aBU
JlaBambeM KpefuTa WM 3ajMOBa, ITO OMTHO CMambyje JOMalllaj BUX0Be IpH-
MeHe, ¢ 0031poM ja ce Hajsehu Opoj Kpexnra u 3ajMoBa y3uma off OaHakxa,
y 4ujy KOPUCT ce 3aCHUBAjy cpeficTaBa obe3bebema. [lakie, Hije ;03BO/bEHO
nobujame obesbehema koje 6aHkama majy mebycob6Ho moBesana mmia, 3a
HOTPaKMBamba U3 KpeuTa.

JIpyraumje TymMauerwe HaBefieHe ofiperOe, 110 KoMe OU 3ajMopaBall, y
4IMjy je KOPUCT YCTaHOB/beHO 00e30ehere, MOpao OUTU MCTOBPEMEHO Nulie
II0BE3aHO Ca CTeYajHNM AY>KHMKOM, [ja 611 ce IPYMEHNO HaBe[leHN 13y3eTaK,
IIOBeTIO OM 10 HapylLIaBamwa IpaBHe CUTYPHOCTI U CTaOVIHOCTY MOCTIOBaba
OaHaka 1 Apyrux jmna u3 QUHAHCUjCKOT ceKTopa. Takobe, 0BO 3aKOHCKO
orpaHmyere He 6u Tpebaso yomuTe fja ce ogHOCK Ha obe3bebhema pmara 3a
3ajMOBe JIMIIMaA TIOBE3aHUM Ca CTeYajHUM AY>KHMKOM, JaK/Ie Ha CUTYALVjy
Kajia je 3ajMofjaBal] IIOBe3aHo Jnlile, 6e3 003upa Ha HBEroBy [eNaTHOCT, Beh
camo Ha o6e3bebhema ycraHOB/eHa y KopucT Tpehmx nuua (moBepmmana,
3ajMofiaBalia) 3a obaBese 13 3ajMOBa JMIMMa IOBE3aHMM Ca CTEYajHUM
IY>XHUKOM, Tj. KaJia ce JIMIja II0OBe3aHa Ca CTeYajHUM IY>KHUKOM IOjaBIbYjy
y Y703 3ajMOIPMMIIA, a He 3ajMofaBLa. IIpema ToMe, y clydajeBuMa Kaja
je 3ajMopaBal] JInIle II0OBE3aHO Ca CTeYajHUM JIY)KHMKOM, a CTeYajHM HLY>KHUK
je mao o6esbeheme Ha CBOjOj MMOBMHM, He IpUMEYje ce LUTUPAHYU WIAH
123 cras 2, Beh cTaB 3 koju omoryhasa mo6ujame Bpahama 3ajma mmm Kxpe-
AUTA MUY IOBE3aHOM Ca CTeYajHMM JY>XHMKOM Y IIOC/TIefH0j TONMHY IIpe
OTBapama CTedaja, IITO y C/IydYajy ycllexa MoOujama, TaKBMM IOBEPUOLIM-
Ma omoryhaBa fja ce Hammpe y Tpehem ucmmaTHOM pefy (MM Kao OfiBOjeHO
Kao o6e36eheHyu — pasnydHy moBepuoLM), MOFHOLIEHEM HaKHaIHe IpyjaBe
MOTpaXKMBaba y CMUCTY WiaHa 130 cTaB 2, ¢ 003MpoM [ja ce HOBOYCTaHOB/beHN
4eTBPTHU MCIUIATHU Pefi OFHOCY Ha Heobe3beheHe 3ajMoBe MOBe3aHMX /INUIIA.
Hamnwme, HoBenama us 2014. rogyHe pomimcana cy noce6Ha mpasyia 3a 3ajMOBe
KOje Cy JIMIa II0Be3aHa ca CTeYajHNUM JY)KHMKOM Ofo0pIMIa CTeYajHOM IyK-
HIKY, TaKO LITO je y WiaHy 54 cTaB 4 Tauka 4, ZOJaT HOBU — YETBPTU WC-
IVIATHY Pefl, Y KOju CIajajy IMOTPaXMBarba HAcTaja /IBe TOiMHE IIpe JaHa
OTBapama CTEYajHOr IIOCTYIIKA II0 OCHOBY 33jMOBa, Ko M JPYIMX IPaBHUX
paimy Koje y eKOHOMCKOM IIOITIefly OfiroBapajy omoOpaBamy 3ajMOBa, Y
[ely Y KojeM Ti 3ajMOBU HUCY 06e36ebheHn, a Koju Cy cTe4ajHOM AY>KHUKY
OfloOpeHM Off CTpaHe JMIjA MOBE3aHMX Ca CTEYajHUM AY)KHUKOM, Y CMUCITY
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OBOT 3aKOHa, OCUM JIMIA KOja ce Y OKBUPY CBOje pefJOBHE JIe/IaTHOCTY OaBe
TaBameM KpefuTa I 3ajMOBa.

Ob6e36eheme Koje je cTedajHM AYXHUK a0 3a obaBe3e CBOTA WIAHA
VIV APYTOT OBE3aHOT IMIIA, He MOpa HY)KHO OMTY CTBapHO-IIPABHO (XMIIO-
TeKa, 3ajI0ra), Beh HIIp. TO MOXKe OMTM M MEHUI[A, KOja MOpef MHCTPYMeH-
Ta IUIATHOT IIPOMeTa MMa U YJIOTy cpeficTBa obesbebherma morpaxusama, a
Takobe 1 3a/ora Ha MOTPAKUBAY Off CBOT LY>KHIKA.

Takole, MOXxe ce MOCTaBUTM U NMTame NpeCcTaHKAa BaKHOCTU OaH-
KapCKUX rapaHIMja ca K/Iay3y/IoM ,0e3 Ipurosopa’, ,Ha MpBU IO3UB“ KOje
Cy M3jiaTe y KOPMUCT IOBepuIalia NIla MOBE3aHUX Ca CTeYajHUM Y >KHUKOM,
pamu o6e36eherma 3ajMoBa, a IO HA/IOTy CTEYajHOT AY>KHMKA KaO YTOBOpHE
CTpaHe U3 yTOBOpa O M3JaBamy O6aHKapcKe rapaHIyje, 3aK/by4eHNM ca OaH-
KOM — TapaHTOM. Jep, 6aHKa Koja IUIaTV KOPUCHUKY OaHKapcKe rapaHijyuje
(3ajMopaBIy MuIla MOBE3aHOT Ca CTeYajHUM JY)KHUKOM) MMa IIPaBo perpeca
IpeMa Ha/loroflaBIy — CT€YajHOM HY>KHMKY, ~ 4YMMe Ce IOCPEHO yMamyje
MMOBVHA CT€YAjHOT AYXKHMKA Y KOPVCT HerOBMX WIAHOBA MU JPYTUX IIO-
Be3aHMX /MIjAa — 33ajMOIIpMMaIa, Koju Hehe MopaTu ma Bpare 3ajaM CBOMe
HIOBEPMOIy — 33jMOJABILY, C 0031POM Jja je TO 6aHKa YYMHIIA YMECTO HUX,
mnahajyhy mo rapaHuuju Kojy je usgama y KOpUCT 3ajMOJIaBIIa, a 110 HAJIOTY
CTEYajHOTr Jy>KHUKAa.

Ha xpajy, moTpe6HO je MOCTaBUTY INTame Ja JIM IpaBWIa U3 HOBOT
cTaBa 2 wiaHa 123 3akoHa O CcTedajy CIajajy y MHCTUTYT HoOMjamba MpaBHUX
panmy CTeYajHOT JY)KHMKA, MMajyhu y Bumy a cy mpommcana y oksupy VIII
I/IaBe, KOja HOCY HAacloB ,IloOujame IpaHUX pajjibyl CT€YAjHOT AY>KHUKA®,
¢ 003MpOM Ha IIPONMCAHY IpPaBHY HOCTEAUILY: aKO Cy MCIYHEeHV HaBefe-
HJ KpUTepujymMu ,,00e36ehere He Mpon3BoaM IPaBHO JEjCTBO y HOCTYIKY
cTedaja Haf ApywTBoM . Vnu je ped o HUIITaBOCTM NPABHOT MOC/IA [jaBamba
obesbebhema y cmucny onmTyx npasmia u3 wiaHa 103 3akoHa o obnuranm-
oHuM opHocuMa. Kako je cmYHa ImpaBHa HOC/IEAMIA IPOMNCAHA Y WIAHY
130 craB 1 3akoHa O cTedajy Koju perymiie fiejcTBa MOOMjama, TaKo IITO
no6ujeHy TpaBHM IOCA0 OFHOCHO TIpaBHA pafilba HEMajy /IejCTBA IpeMa
CTe4ajHOj Macy, ~ 3aK/by4aK je [ja ce U IIPaBHU [0Cao JaBama obe3behema 3a

15 Mapujana Jykuh-Mujarosuh, ,OcTBapuBame perpeca Koj ocurypama 6aHKapcKux I1o-
cnosa‘, Ipasuu sxusoii, 6p. 11/2006, cTp. 799-809. Y wrany 1087 ctaB 2 3akoHa 0 06-
JIUTALMOHUM OJTHOCKMA IIPOIMCAHO je [ je HaJIorofaBal Ay>KaH IUIATUTY GaHIM CBaKM
M3HOC KOji je 6aHKa IIaTI/IA [I0 OCHOBY rapaHIlyje U3faTe ca KIay3yyIoM ,,0e3 mpuroBo-
pa“, ,Ha IpBM MO3MB

16  Ako 3axTeB 3a nobujame IPABHOT MOC/IA WIN [pyre IpaBHe pajme Oyhe MpaBHOCHAX-
HO YCBOjeH, NMOOMjeHM NpaBHM I[I0CA0 OJHOCHO IIpaBHA pajma HeMajy [ejcTBa Ipe-
Ma CTe4ajHOj Macy, a MPOTUBHMK IOOMjama je MyXKaH fla y CTe4ajHy Macy BpaTu CBY
JMIMOBMHCKY KODUCT CTeYeHY Ha OCHOBY MOOMjeHOT II0CIa WM Apyre pajme (3akoHa o
crevajy, wi. 130 ct. 1).
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3ajaM ITOBE3aHOM JIMILY, MOpa Io6MjaTu ofiroBapajyhum pajgmwama — TyK60M
VIV TIO{HOIIEheM NIPOTUBTY>KOe MM IIPUTOBOPA Y MAPHUIY, Y CMUCTTY 4Ia-
Ha 128 3akoHa o cTeuajy,

Takobe, y HoBoM craBy 3 wranHa 123 3akoHa o crevajy mpensubeHo je
Jla aKO CTeYajHU AY>KHUK y IIOC/IE[[Ib0j TOAVHY IIpe OTBapama cTedaja BpaTu
KpeJuUT VIV 33jaM JIMITY IOBE3aHOM Ca CTeYajHUM JY>KHUKOM, OCUM JIMIY KOje
ce y OKBUPY CBOje peflOBHE JIe/TaTHOCTH 0aBM JjaBambeM KpeuTa, cMaTpahe ce
fia je MSBPIINO pajmpy HaMepHor omTtehema MoBepyIala Koja je mopobHa 3a
no6ujame. [lakie, cTaB 3 perynmiie CacBUM Jpyradnjy MpaBHY CUTYaLUjy —
KPEeZIUT WV 33jaM, Kao IIPaBHY 110CA0 3aK/byYeH u3Mel)y cTedajHOr [y >KHMKA
¥ ca BUM II0BE3aHOT /INIIA, a He CUTyalujy U3 ctaBa 2 Koju ypebyje maBame
obesbeberma o cTpaHe CTEYajHOT y>KHUKA Y KOPUCT 3ajMOfIaBLia, KPEINUTO-
pa, Koji je omo6pMo KpeuT WIM 3ajaM JIMILY TTOBE3aHOM Ca CTeYajHUM JYK-
HyKoM. ITpu Tome, y cMucTy ipaBmia 13 cTaBa 3 IIOBE3aHO JIMIle MOXKe OUTH
u 6aHKa, HIIP. aKO je Y IIOCTYIIKY peopraHusaije CTeKna yAeo y CTe4ajHOM
IY>KHIKY, IpeTBapameM (KOHBEpP3UjoM) NOTPaKMBaba, OHOCHO JIyTa Y Ka-
nMTasl, y KOMe CIy4ajy ce, Takobe, MOCTOju M3y3eTak of IpuMeHe OBOT HO-
BOYBEJICHOT IIpaBIIa O MOOMjamy.

HomaBameM [Ba HOBa CTaBa y 4iaHy 123, HoBenama us 2014. rogune,
oMmoryheHo je cTeyajHOM yIIpaBHUKY U IIOBEPHOLIIMA /1A YCIEIIHNuje Tooujajy
OBaKBe IIpaBHe pajitbe CTeYajHOT Jy>KHMKA.

VI CepcraBame IMIla NOBE3aHNX Ca CTeYajHUM
IY>KHIKOM y HOCeOHY KIacy IoBepiIala Koja
He I/Iaca O IVIaHy peopraHmusamnuje

MoryhHocT noBe3aHNUX MIja Aa IPeCcygHO YTUYY Ha MCXOJ Iacama
y cTeuajy, NpernacaBameM OCTalMX CTeYajHUX IMOBepuIala, IITO je, KAKO
y npasHoj Teopuju,’” Tako u y ob6pasnmoxkery mpemiora Hosena u3 2014.
rOfivHe, ° O3HA4YeHO Kao K/bYYHM IIpO6IeM, KOj) Ce jaB/bao KOJ YHAIIper
HpUIPeM/bEHNX, & M KO OOMYHMX ITAHOBA peopraHusalije, pelieH je nusMe-
HOM uIaHa 165 cras 7 IIponmcaHo je fa muiia IoBe3aHa ca CTeYajHUM Iy KHU-
KoM (OCMM /MIIa KOja ce Y OKBMPY CBOje PeflOBHE NeTaTHOCTU 6aBe JaBameM
KpefiuTa WM 3ajMOBa) YMHe NOCeOHy K/Iacy IoBepuIala U He I71acajy o Iia-
Hy peopraHmsaluje, Ha Koju HaumMH he 6utu oHemoryhene snoynorpebe op
CTpaHe IOBE3aHMX /IMLA. Y [OCa[alllkboj MpaKcy, Tj. Ipe HoBene us 2014.
rofiMHe, HIfje [0a3uiIo o popMupama mocebHe Kaace 6e3 mpasa r1aca Mako
je TakBa MoryhHocT (makie He 1 06aBe3a) 61Ia mpomycaHa y wiaHy 165 cr.

17 B. Pagynosuh, Has. unanak, ctp. 133 u 134.

18  O6pasnoxeme IIpemiora 3akoHa 0 M3MeHaMa U JIOTyHaMa 3aKOHa O CTedajy, CTp. 44.
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5 1 6 OCHOBHOT 3aKOHCKOT TekcTa.!” Uyan 165 cTaB 5 OCHOBHOT TeKcTa 3a-
KOHa O cTedajy (koju je 6pucan HoBenoM m3 2014 ropmue), omoryhasao je
Cyny #a Hanoxu ¢opMmupame mocebHe KIace IOBepuIalia, Koja He I71aca o
IJIaHy peopraHM3anyje ako IoBe3aHa ania umajy Buine o 30% y okBupy
jenHe kmace.”” Y mpakcu je Jomasuao Ko mpobrnema NpUIMKOM yTBphuBama
IIOBe3aHMX /IMIa 1 mbuxosor ydenmha. Yak u y crydajeBrma Kajia je ydermhe
HOBe3aHuX /mua 6mio ucrox 30%, I71ac MoBe3aHNX JIMIA MIPeCyJHo je yTu-
IJao Ha yCBajarbe IIJIaHa.

Jlaxse, nuija moBe3aHa ca CTEYajHUM JY>KHUKOM (ocuM OaHaka U Apy-
TUX MIA KOja Ceé y OKBUPY CBOje pelloBHE JIeTATHOCTH 6aBe JTaBameM Kpe-
AUTa WIM 3ajMOBA) YMHE NOCeOHy KIacy MoBepuIala U He IIacajy O IUIAHY
peopranusanyje (ctaB 7), Ha KOj Ha4MH ce OHeMOTryhaBajy 3moynorpebe of
CTpaHe IOBE3aHMX /MIa. Ha oBaj HauMH M3MEHEH je ,JCyBUILIE IIOBO/BAH
II0/10Kaj TIOBe3aHNX JINLA“ Y OCHOBHOM 3aKOHCKOM TEKCTY, Ha KOj je yKa3a-
HO y TpaBHOj Teopuju.’!

[TocToje MunUbema ja Cy OaHKe HEONpPaBIaHO M3y3eTe, Kao IoBe3a-
Ha /NI, Off 3a0paHe Iacama KOJ yCBajama IUIaHA peopraHmsaluje, OfHO-
CHO Ja je  6aHKaMma, Koje Cy IIOBe3aHe Ca CTeYajHUM JY>KHUKOM, Tpebano
oHeMoryhmTy fja racajy o IiaHy peopraHmusanyje, yIpaso ja Ou ce cripedn-
Nte 370yMoTpebe Ganaka Kajja ce jaBe Kao MOBE3aHa /INIA Y CTeuajy.”

Y cnyvajy mnaHa peopraHmsanyje IMOSHETOr Y CT€4ajHOM IIOCTYIIKY,
HNOTpaXkiBarba MOBE3AaHNX JIMIjA HAMUPYjY Ce€ Ha MCTY HAYMH U IOf, UCTUM
yC/IOBMMA Kao MOTPaXkuBama U3 KjIace CTeYajHMX IOBepuIala ImpeMa KC-
IUIATHOM pefly Y KOje je pa3BpCTaHO BIUXOBO HOTpaxmBame (cTaB 7). OBO
IpaBWIO HMje CaCBUM jacHO, a/ll BEpPOBATHO yIyhyje Ha HOBOYCTaHOB/bEH
YETBPTM MCIUIATHU pefi, Y KOjU CIafiajy MOTpaKMBama JIMIA MOBE3aHMUX
ca CTeYajHMM JY>KHUKOM y CMUCITy OBOT 3aKoHa. IIpenBubeHno je ma y uer-
BPTU WUCIIATHYU Pefl CIIafiajy MOTpaXkuBama HacTajla B TOAMHE IIpe JjaHa
OTBaparma CTEYajHOT MOCTYIKA II0 OCHOBY 3ajMOBa, Kao U JPYTUX IPaBHUX
paimBy Koje y eKOHOMCKOM IIOITIely OfiroBapajy ofiobpaBamy 3ajMOBa, Y
Ieny y KOjeM TU 3ajMOBU HUCY 06e30ehenn, a Koju cy cTe4ajHOM AY>KHUKY
oloOpeHM Off CTpaHe /MIja MOBE3aHMX Ca CTEYajHUM JAY>KHUKOM, Y CMUCITY
OBOT 3aKOHa, OCMM JIMIIa Koja Ce Y OKBUPY CBOje PefloBHE Jie/IaTHOCTH OaBe
JaBameM KpeauTa U 3ajMoBa (wiaH 54 craB 4 Tauka 4). C fpyre cTpaHe,
IOTpaXkBarba IIOBE3aHMX JIMIA HacTajla II0 OCHOBY 33jMOBa BMIIE Of] JBe

19 Bnagmmup Kosap, ,[lejctBo oTBapama cTedaja Ha 3ajMoBe U 06e3bebera moBesaHmx
nuua®, Lege Artis, 6p. 26/2014, ctp. 30.

20 Bmagmmump Kosap, ,Peopranmsanuja kao moryhu mpasar; crevajHor nmoctynka“, Pagro-
ipasHu caeeilinuk, 6p. 9/2013, cTp. 69-80.

21  b. Pagynosuh, Has. unanaxk, ctp. 132.

22 3. Tanackosuh, nas. unanax, crp. 14.
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TOfiMHe TIpe OTBapama CT€YajHOT IIOCTYIIKA, KA0 I IIOTPaKMBamba IMjy [IpaB-
HJ OCHOB HIMCY 3ajMOBM U CIMYHM NIPABHU IIOCTIOBY (HIIP. MOTPaXMBarba
IVMBUAEH[E), criafajy y Tpehm ucmaTHu pen, Dok ce obe3behenn sajmoBn
HAMIPYjy OfBOjeHO, jep y Horieny obesbehennx morpaxnBarma 1 oBe3aHa
I MMajy CTaTyC PasAydHNX [IOBepyIaLa.

VII KonconmmpoBaHu creyaj M BULIECTPYKa NpujaBa
NOTPAKUBabha 110 OCHOBY COMMAPHE OATOBOPHOCTH
MOBE3aHMX NNIA

IIpunukom npunpeme npepnora Hosena us 2014. ronyHe, pasMaTpaHo
je u yBobheme KOHCONMMIOBAHOT CTeYaja, Off Yera ce HAKOH JleTa/bHe aHa/Iu3e
M 06aB/beHNX KOHCYNTaIuja ofycTano.”> PasMarpaHa Cy pasHa KOHKpeTHa
peulema. Y ciy4ajy Kazia ce BOGY CTedYajHM IOCTyIaK Hajl JBa VM BUILIE I10-
Be3aHMX /NIA, Mehy KojuMa je 1 MaTM4YHO JPYIITBO, IIOCTYNaK O6u ce crpo-
Boimo mo cnesehumM mpaBwamMa: 1) uMeHyje ce jefaH CTeYajHM YHPaBHMK,
IIOCTOjU jeHa CKYIIITVMHA HOBepyIaLa, bupa ce jeaH ofbop HoBepuIalia;
2) mocTymak cTedaja nokpehe ce  mocTymak CipoBOfy CTe4YajHM CyAuja Hafl-
JIeKaH MpeMa CeAULITy MaTUYHOT APYIITBa; 3) obpasyje ce jeqHa cTedajHa
Maca; 4) mpuIpema ce 1 I71aca ce o jefHOM IUIaHy peopraHusalyje 3a cBa Io-
Be3aHa JIML[a; 5) Hauello paBHOMEPHOT HaMIpeba MoBepuIalia IpuMemyje ce
Ha CTedajHe MOBepHOIle CBUX ITOBE3aHNX /MNIa; 6) MehycobHa moTpakmnBama
IOBE3aHUX /LA OpuiIy ce.

IInTame KOHCONMMAOBAHOT CTeYaja aKTYe/HO je HapO4YUTO Y CIyd4ajy
CONMAAPHOCTY MY>KHVKA, HIIP. KOJ] jeMCTBa 3a o6aBe3e 13 yroBopa y Ipu-
Bpeqy, JaBamba KOPIIOPATMBHMX TapaHLMja VIM IPUCTYIIama AYTY, ¢ 003u-
poM fia oBe MHCTpyMeHTe 06e36ehema Hajuenrhe majy 6aHKama 1 IpyruM 1mo-
BepHOLMMa, OFHOCHO MehycoOHO ,,pasMemyjy” moBe3aHa InIa.

Y ToM crmy4ajy MoXe ce HeCMTM fia jeflaH IoBepumal; 6710Kupa cBe
conmupilapHe Jy>KHUKE, 4MMe Ceé OCTBapyje CTeYajHM PasjIor 3a Iiely TIpy-
Iy MOBe3aHNX /MIa 3a jeflaH uctyu Ayr. Ha mpobmem BuimecTpyke mpujase
NOTpa)kBarba II0 OCHOBY CONMMJAPHE OJTOBOPHOCTM IIOBE3aHMX JIMIA Y
CBUM CT€YajHMM IOCTYIIIMMA, KOji je Tpebamo pemnty ogrosapajyhum sa-
KOHCKMM HOB€/IaMa, YKa3aHo je ¥ Y IIPaBHOj TEOPUjuL.

3aTuM Taj MOBepIIIaIl MOXKe Jla YCIOB/baBa MM O/IOKMpa M3I/IacaBarbe
I/IaHa peopraHusaluje Koj CBaKor Off MOBE3aHMX JINIIA, COMUIAPHUX CaflyK-
HUKA, Ca MICTOM TIOTPaXMBAMeM, JaK/Ie KaKO KOJl ITITAaBHOT JY>KHUKA, TAKO U
KOJ| jeMalia, OGHOCHO IPUCTYIIMOLA JYTy U CIL.

23 Ob6pasnoxeme IIpenora 3akoHa 0 U3MeHaMa ¥ IOINyHaMa 3aKOHa O CTedajy, CTp. 47.

24  b. Pagynosuh, Has. unanax, ctp. 145 u 146.
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Ha oBaj HauMH jegHO IOTpa’kuBambe ,MyITUIIIMKYje" ce Ha CBOjeBPCTaH
Ha4MH, MTO O6U Tpebasno CIpednTy W OTPAaHNYINTY OAToBapajyhuM 3akoH-
CKMM WM3MeHaMa, WM y HeAOCTaTKy MCTHUX, OAroBapajyhum Tymademem y
CYZICKOj TIPAKCH, ¥ KpeupameM IpaBula KOHCOMUIOBAHOT CT€Yaja, OTHOCHO
peopraHmsanyje, HIIp. a TaKaB HoBepuIal Oyle CBPCTaH y MOCeOHY KIacy
HOBepMIalia ca YCIOBHUM IOTpaKuBambuMa (pacKuHM YCIOB) KOja He I71aca
0 IJIaHy peopraHu3alnMje Koj IoBe3aHuX INIa — jeMalia, Beh camo nmpunmkom
OJITy4MBama O IJIaHY peopraHusanyje Koj ITaBHOT TY>KHMKA, OJTHOCHO KOJ,
JINITA KOje je TIPUMMTIO KOPUCT, 32 KOjy TIOBEpUIAIl TIOTPaXyje HaKHaTy. >

VIII 3akmpyyak

Hosenmnpanu 3akoH o cTedajy pasimmkyje ,Mehyco6Ho mosesana mma“
koja ce ompebyjy mpema medbuHunuju 3 3akoHa O HPUBPENHMUM JAPYUIT-
BVIMa, Off ,,/IMIja TTIOBE3aHMX Ca CTEYajHUM JY>KHMKOM® Ha KOja ce OffHOCU
HedMHUIIMja TOBE3aHNX /IMIIA U3 WIaHa 125 3aKoHa O cTevajy.

Y credajy ce mojaBjbyje jOLI KaTeropuja IMoBe3aHuX JIMLA, KOjy 3aKOH
He ypebyje. To cy mehyco6HO moBesaHu credyajHu FyXXHULM, @ CTe4Yaj IpyIe
MebycoOHO NoBe3aHMX IpaBHMX JINIIA Ha3MBa Ce KOHCOMUIOBAHM CTEYaj.

Hosenama je 3Ha4ajHO IOTOPILAH MIPOLECHY IIOJIOXKAj MMLA TIOBE3aHNX
ca CTe4ajHUM AYKHUKOM, KPO3 OTpaHMYaBambe WIN UCK/bYdeHe HUXOBUX
Impasa.

JIuna Koja cy IMoOBe3aHa ca CTEYajHUM AY>KHUKOM HaMUpPYjy y HO-
BOYCTAHOB/bEHOM IIOC/IEAIbeM — YeTBPTOM UCIUIATHOM pefy 3a HMOTPaXKU-
Bama HACTajJa [Be TOAMHE IIpe [laHa OTBapama CTeYajHOT IIOCTYINKA IIO
OCHOBY 3ajMOBa, Kao U [IPYIMX NpPaBHUX Pajiib¥l KOjé Y €KOHOMCKOM IIO-
IJIefly OAroBapajy ofoOpaBamy 3ajMOBa, y My Y KOjeM TU 3ajMOBU HUCY
00e36ehenu.

Taxobe, oBa nmuua He Mory ma 6yny 6upana y og6op mosepuana. 3a-
OpaHa 1360pa /nuIla IOBE3AHNX Ca CTEYajHUM JY)KHUKOM y Off00Op IOBepH-
Jalia yBefleHa je KaKo Ou ce CIIpednsio IperaacaBambe OCTaINX CTeYajHUX 110-
BepuIalla off CTpaHe [OBe3aHNX JIULIA.

buTHa HOBUMHA je fla JMIIa TTOBe3aHA Ca CTEYAjHNMM JY>KHUKOM (OCUM
NMIjA KOja Cce Y OKBUPY CBOje peloBHe [ieMaTHOCTU OaBe JjaBambeM Kpemmu-
Ta VWIM 3ajMOBa) 4YMHe MoceOHY Kacy IOBepuialia ¥ He IIacajy o IUIAHYy
peopranusaiuje, 4uMe Cy oHeMoryhese 3joynorpebe off CTpaHe IIOBe3aHNX
JIAIIA.

25  B. Kosap, Komenitiap 3axona o citieajy, ca Hosenama u3 2014. iogume u cygckom apax-
com, cTp. 181.
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ITpomena monoskaja NoBe3aHNUX NINIIA OI7Iefla Ce U Y UCK/bydelby IpaBa
MIMEHOBaba 3a CTE€YAjHOT YIPABHMKA MM 3a HE3ABVMCHO CTPYYHO JIMIlE KOje
IpaTy cipoBobeme IIaHa peopraHusanje.

Takobe, onakiano je mobujamwe MpaBHMUX IIOCTOBA 3aK/bY4EHMX Ca I10-
Be3aHNM JIMIVIMA, IIpe CBera JjaBama obe3behema 3a ob6aBese nmuia mosesa-
HIX Ca CTeYajHUM AY>KHUKOM 1 Bpahama KpeguTa min 3ajma.

IIpomeHa TpeTMaHa IIOBE3aHMX JIMIIA MOXXE NOBECTM [O 3HAYAjHOT
CMambema KpeduTupama YHyTap Tpyla NOBe3aHMX JNILA U 1103ajMUIIa BJac-
HIIKAa.

Vladimir KOZAR, PhD

Special Advisor at Law Office “Aleksi¢ & Associates” in Novi Sad,
Assistant Professor at the Law School for Economics and Judiciary
of the University Business Academy in Novi Sad

CHANGE OF THE STATUSES OF RELATED ENTITIES
IN THE BANKRUPTCY PROCEEDINGS

Summary

The amendments of the Law on Bankruptcy of August 2014 have signifi-
cantly worsened the procedural status of entities related to the bankruptcy debtor,
through the limitation or exclusion of their rights. The introduction of restrictive
regime for the related entities has been explained by the need to eliminate the
causes that allowed the abuse and corruption. It has been anticipated that the
entities related to the bankruptcy debtor should be settled in the newly estab-
lished last - fourth order of settlement and they cannot be elected to the board of
trustees, in order to prevent outvoting of other bankruptcy trustees by the related
entities. An important novelty is that entities related to the bankruptcy debtor
(except those entities that in the ordinary course of their business activity engages
in providing credit or loans) make a special class of trustees and do not vote on
the plan of reorganization, which prevents the abuse by related entities. Change
of the statuses of related entities is reflected in the exclusion of the right of ap-
pointment for the bankruptcy administrator or for the independent expert that
supervises the implementation of the reorganization plan. Also, the refutation of
legal transactions concluded with related entities has been facilitated.

Key words: related entities, bankruptcy, order of settlement, board of
trustees, reorganization.
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Mp /bumwana MATU'h
cyauja IIpuBpenHor cyma y beorpagy

MEIMJAIINJA KAO HAYMH PEIITABAIbA
CIIOPOBA, CA IIOCEBHUM OCBPTOM
HA CTEYAJHU ITIOCTYIIAK

I YBop,

HaunH pemaBama CIopoBa y CBaKoj JIp)KaBM, ITOPeJ OCTAJIOL, Tpei-
CTaB/ba M IIOKa3aTe/b pa3Boja IPaBHOT U MPABOCYLHOT CUCTEMaA y IIOITIEAY
cpencTaBa u MoryhHocTu nsbopa cTpaHaka y CIopy Ha KOju Ha4MH MOTy Ja
ra peute. Hamra npkaBa, kao wiannia MebhyHaponHe sajegHuiie u 6pojHux
MehyHapopHUX opraHusanuja, uma obaBe3y ja IIpaTy, UMIUIEMEHTUPA U
npuMeyje CBe 00/IMKe ¥ HauMHe pelllaBamba CIopoBa Koju Cy npuxBahenn y
caBpeMeHoj MelyyHaponHoj 3ajemHyn.!

Ommre je mosHaTo fa BehmHa fp)kaBa BpIINM CyBepeHy BIACT KpO3
IPaBOCYIHY CUCTEM U A CY CY[ACKY MOCTYIIIN HAjCKYIUBJ HAYMH pelllaBarba
criopHor offHoca Mehy ctpaHkama. Pememe criopa koju Hacrane Melyy crpan-
KaMa MOXKe ce IIOTPXNUTH ¥ Y jeTHOM Off a/ITePHATYBHIUX HauMHa pellaBarba
criopoBa” u To Tpe obpahama cymy. Y TpaBHOj MTepaTypu ce HaBOAM A
Ce HaCTaHaK aJITepHATVMBHOT pelllaBama CIopoBa Besyje 3a CjenumeHe AMe-

1 O memmjanuju meby gp:xaBama, IIpasHa enyuxnoiieguja, CaBpeMeHa ATMUHNICTpaIja,
beorpap 1985. cTp. 769.

2 Ilop anTepHaTMBHMM pelllaBaibeM CIIOPOBA IOApasyMeBa Ce ,CBaKM HOCTYIAaK ycMe-
PeH Ha pelraBame KOH(MUKaTa u3Mehy Ipyma mmm IojefuHana IOCTU3AMmEM CIIOPasy-
Ma (yroBopa), camocranHo mwin y3 nmomoh tpehe, HeyTpanne ocobe Tamo Kuexesuh,
Brnapgumup ITasuh, Apbuitipaxca u AJIP, IlpaBHu dakynteT YHuBepsuteTa y Beorpany,
beorpag, 2009, cTp. 188.
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puuke JIpxase.® 3aT0, cBakako, Tpeba jja ce MOKYIIA U Ca APYTUM HauMHUMA
pelllaBama CIOPOBA, IIpe CBeTa, IOCPeJOBabEeM, OFHOCHO MEAMjaLMjOM.

Cama pey Menmjanuja, Kao I0jaM, IIOTUYE OF JATMHCKe peun rmedius
IITO 3aIIpaBO 3HAYM HEYTpaJaH, OHaj KOjU MJie CPeNHUM nyTeM.4

Hamr 3akoHopaBal fedmHMIIIe ITOCpeiOBabe Kao IMOCTYIIAK, 6e3 0631-
pa Ha HasuB, y KOjeM CTpaHe JOOPOBO/BHO HACTOje fja CIIOPHM OJHOC pelie
IyTeM IIPeroBapama, y3 MOMOh jeHOT WV BUIIE IOCPEJHMKA, KOjy CTpaHa-
Ma TIoMayke J1a TIOCTUTHY CTIOPasyM (Y /la/beM TEKCTY: OCpeNioBambe).”

Mepujaumja mpefcTaB/ba MPOLEC KOjU je ICTOBPEMEHO U aJITepHAT/BA
U JOIIyHa CyfiCKoM IOCTYTKY. To je jeman of Moryhux anTtepHaTMBHUX HauM-
Ha pelllaBama CIIOPOBa OJHOCHO jeflaH off 00/IMKa MYPHOT pelllaBaba CIIopo-
Ba u3Mmeby /iBe wnu Buie crpana y3 nomoh Tpeher nmmia koje je HeyTpaaHO
u HenpucrpacHo. To Tpehe nuiie je MenujaTop umja je ymora camo fia momaxe
CTpaHaMa y CIIOpy Jja YCIIoCTaBe KOMYHMKAIWjy, Kao 1 ia uM omoryhu fa ce
Mebhyco6HO crymajy u pasymejy. Y cylITHHY, MeAyjanyja IOACTIYe CTPaHe Y
cyKo0y fia pa3roBapajy y Lnby IIpOHa/NTaKema pellera Koja Cy IPUXBAT/bNUBA
3a 06e cTpaHe. 3a pas/MKy Off CY[CKOI IIOCTYIIKa, HeMa 06aBe3yjyhm kapak-
Tep, TAKO ia CTPAHKE Koje Cy IMOKPeHyJie IOCTYIaK Mefyjaliije MOTY y CBAKOM
MOMEHTY U Jia ORYCTaHy of ie. Takobe, y Meamjaunuju He moctoju MoryhHocT
HaMeTama pellerka of] CTpaHe Mefujaropa. Jlakie, ogBuja ce MUPHUM IIyTEM,
BaH CYJCKOT ITIOCTYIIKA, y3 IOMON HeyTpanHe ocobe — MeiujaTopa 1o nsbopy
CTpaHaka 1 0e3 JOHOIIewha CYACKe OJIyKe — Ipecype.

Vnaue, y IpaBHOj IUTEpaTypu ce HABOAU Jia je IIOCPefoBarbe IO3HATO
jour kop ipeBHMX Hapopa — Ernnhana, @ennuana, BaBunonana, Crapux Ipka,
Pumspana u gpyrux. CayyBaHy MCTOPUjCKM CIIOMEHUIY TOBOpPE HaM Jia Cy U
OB HApOAM IIPMMEHIBAJIN IIOCPEiOBabe KA0 HAUMH pelllaBama ClopoBa. Ta
YMIEHNIIA, JAHAC, He Tpeba [ja Hac 4yfu, ¢ 063MpoM Jja ce paji O peTaTUBHO
je/IHOCTABHOj TEXHUIM KOja MOXe Jia JOBeJie IO 3Ha4ajHUX Pe3y/Tara.

3  Hasopu ce jga je usasBaHo crnopouhy, ckymohom, purnpHomhy u Henpensuaysouthy
cynckor cuctema CAJl-a.

4  3a Tymauemwe, kopuitheno, Bpauncnas Ipyjuh, Ieanu peunux namuncko-cpicku, VIIT
O6op Letume, 1999, ctp. 176.

5  Yman 2 3aKkoHa O NOCPefOBalbY y pellaBamwy croposa, Crysxbenu inacuux Peiybnuke
Cpbuje, 6poj 55/2014.

Buute o Tome, I. Kuexxesuh, B. ITaBuh, Has. geno, ctp. 226-242.

Buute o tome, bopuc Kpusoxanuh, Enyuxnoieqgujcku peurnux mehynapoguoi tpasa u
mehynapogHux ogroca, Cnyx6enn rmacuuk, beorpap 2010, cp. 796.
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I Hauena mepujanmje

[Ipema BaxkeheM 3akoHY O IIOCpelOBalby y pelllaBamy CIIOPOBA, Y Ha-
yesma Menujanyje cnapajy: (1) I106POBOJLHOCT,8 HITO KOHKPETHO 3HAuM [ja
ce CTpaHe MCK/bYYMBO JOOPOBO/BHO OmIydyjy ma mu he ce ompemenmmtn 3a
Mefujalyjy Kao HauMH pellaBama cropa. To je ommre mpaBuio, a M3yse-
TaK IIOCTOj CaMo 3a CUTYyaluje Kajja je II0CeOHNM 3aKOHOM IOKpeTame I10-
CTYTIKa TTOCPefioBamba MpefiBuheHo Kao ycoB 3a Boheme Cy/iCKOT MIu ApyTor
nocrynka. Baxso je ucrahu na je cyn wiu Ipyru opraH fy>kaH fia IPY>Ku
cBa morpebHa obaBelITema Y LMY IOTIyHe 00ABEIITEHOCTY CTPaHaKa O
MmoryhHocT crnpoBohema mocpepmoBama. O caMoM HaumMHy crpoBobema
IOCPENOBaba, CTPAaHKe Ceé CaMeé CIOpasyMeBajy, a IMOCPEJHUK CIIPOBOIU
IOCpefiOBalbe Ha HAauMH KOju cMarpa opromapajyhmm, ysumajyhm y o63up
Ipeqjiore CTpaHa, OKOMIHOCTY CIy4aja U MOTpedy 3a Op3uM pellemeM CIop-
HOT offHOca. (2) PaBHONpPaBHOCT,” M3PMYMTO je NPOMMCAHO Jja Cy CTPaHKe
paBHOIIpaBHe, a MOCPEJHMK je IO 3aKOHy Ay>KaH fia cTpaHama 06e3benu
paBHOIIpaBaH ION0XKAj Y3 yBakaBambe CBUX OKONTHOCTM CIOPHOT C/ydYaja.
(3) VuecTBOBame M TPUCYCTBOBame y TMOCTYNKY TocpemoBamal’ crpane
OCTBapyjy TMYHO. YKOIMKO CTPaHy Kao (GM3NIKO JIUIle 3aCTyIa IyHOMONHMK,
OH MOXKe Jla y4ecTByje y IIOCTYIIKY y3 CTpaHy Kojy 3acTyma. 3a IpaBHa
NNIIA KaO CTPaHy y IOCTYIKY IIOCpefloBarba BaXKM IPAaBUIO Ja ra 3acTyla
3aKOHCKM 3aCTYIHMK KOjU je YIMCaH y ofrosapajyhm permcrap ogHOCHO
oBjaimheHy MyHOMOhHMK. Y3 CaIJIaCHOCT CTpPaHa, IOCTYIKY IIOCPeiOBamba
MOTy Ja IpUCycTByjy u Tpeha nmmua koja crpaHe oppene. (4) Vickpydeme
jaBrOCTU!! je 3aKOHCKM TIpOMICAHO, IITO 3HAYM J]a HUj€ YCIOB/bEHO OJTYKOM
TIOCpeJIHIKA WM BO/HOM Y4eCHWMKA y MOCTyIKYy. (5) ITosepmusoct,'? mop-
pasyMeBa fla Cy CBU IIOJALIM, IIPEAIO3Y M U3jaBe U3 MIOCTYIIKA [IOCPeoBaba
WIN y BE3U Ca MOCTYIKOM IIOCPefloBaiba MOBEP/bMBM, aKO C€ CTpaHe HUCY
Opyradmje CropasyMesie, OCUM OHUX KOjM €€ MOpajy CaONIUTUTY Ha OCHO-
By 3aKOHa, paji)l 3allTHUTE jaBHOT IOPeTKa, MOCeOHO Kaja je TO IMOTpebHO
paay ocurypama 3allTUTe HajOoosber MHTepeca JAeTeTa WIN pajy CipedaBarmba
HaHOIIeHha 1ITeTe (PU3NIKOM VUIM IICUXMYKOM MHTETPUTETY JINIA, Kao U Y
CIy4ajy aKo je To moTpeOHO pamm crpoBobema crnopasyma crpaHa. Jlakre,
CTpaHe, BIXOBY 3aKOHCKM 3aCTYIHUIM ¥ TyHOMONHUIIN, TOCpeaHNMK, Tpeha
JMIA Koja MPUCYCTBY]jy IMOCTYIIKY ITOCPefiOBamha, Kao 1 MMIa Koja 06aB/bajy

Yan 9 3aKoHa 0 TOCPeNOBalbYy Y pelllaBamy CIOpOBa.

Yran 10 3akoHa 0 MOCpefIOBabY y pellaBamy CIIOpoBa.
10 Ynan 11 3akoHa O IOCPENOBaLY y pelIaBamby CIOpPOBa.
11  Ynan 12 3akoHa O TIOCPeIOBalLY y pellaBamy CIOpPOBa.
12 Ynan 13 3akoHa O IOCPENOBalLY y pelllaBamby CIOpPOBa.
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a]MMHICTPATVBHE IIOC/IOBE 3a IOTpebe ocpefioBama, [y)KHM CY [a CBe I10fa-
TKe, TIPEITIOTe U M3jaBe Y Be3) ca IIOCTYIKOM IOCPENOBama 9yBajy Kao TajHy
¥ O[TOBapajy 3a IITeTy HaCTaIy KplleweM oBe obasese. (6) HeyTpanHocr,
3HAYM JlJa CBaKM IIOCPEJHMK y IIOCTYIIKYy IIOCpefioBaiba IIOCTYIa HeyTpai-
Ho. (7) Xurnoct," sHaunm ma he ce mocrymak mocpenosama criposectu 6es
ofiTarama, y Hajkpahem Moryhem BpeMeny. (8) IIpuxBatT/puBOCT fOKa3a y py-
TMM IOCTYNIMMA, ~ IOJPa3syMeBa Jia IPeJIo3y M3HETY TOKOM II0CpefoBamba
KOjM Cy IaTy UCK/bYYMBO pajiii 3aK/by4derba CIIOpasyMa He MOTY Jia Cé KOPUCTe
Y CYACKOM, apOUTPaXKHOM WIM JPYrOM IIOCTYIIKY, HUTY CAOIIIITe Ha JPyIu
Ha4yyH.

To 3HauM fja cTpaHe, BUXOBY 3aKOHCKM 3aCTYITHULM ¥ ITyHOMOhHMIIY,
nocpenHuIy, Tpeha nuira Koja MpUCYCTBYjy IOCTYIIKY IIOCPENOBamba, Kao U
nmna Koja 06aBjbajy afMMHICTPATMBHE IIOCTIOBE 3a MOTpebe IocpeoBama,
He MOTY fla ce y 6710 KOM CY/ICKOM MM APYTOM HMOCTYIKY MO3MBaju Ha OKOJI-
HOCTH, CBefjoYe MM IpeIaKy Kao fjokase 1 To: (1) unmeHNNy na je jemHa
CTpaHa IIpeIIOXKIIA CIpoBOheme MOCTYIKA MOCpefoBama WIN U3pasuia
BOJBY Jla Y OBOM IIOCTYIIKY Y4ecTByje; (2) MUIberba ¥ CTaBOBe Koje je cTpa-
Ha y MOCTYIKY IOCpefloBatba M3pasuya UK MpeIore Koje je y TOM MOCTYI-
Ky M3He/Ia MCK/bY4MBO y IW/bY IOCTM3aba CriopasyMa; (3) moryhe Haumue
pelllaBama CIIOPHOT OfIHOCA KOje je TOKOM IIOCTYIIKa IOCpeloBama M3HEO
MOCPEeIHMK ¥ YMIbEeHMILY i je CTpaHa y IOCTYIIKY II0Kasaja CIPeMHOCT Ja
IPUXBATY IPEJIOKEH HauMH pelllaBama CIIOPHOT OfHOCA; (4) UCIIpaBy Koja
je IpuIIpeM/beHa MCK/bYUYMBO 3a ITOTpebe MOCTYIKA MOCpeoBamba.

Cyn wmm apyru opraH Koju BOAY IIOCTYIAK Hehe NIpUXBaTUTH TaKBe
mpepsore. YKOIMKO Ce Y IOCTYNKY IOCpefoBama CTpaHa MI03Bajla HA HEeKU
I0Ka3 KOjy OM Y pyroM IIOCTYIIKY MOIJIa YyCKPAaTUTH, Kopulllheme TaKBOT J10-
Kasa y IOCTYIIKy IIOCpefioBama He 3Ha4M IPYMCTaHAK Ha BberoBo Kopuinheme
y BpPyroM HOCTYIIKY.

IIT Haire mo3MTUBHO 3aKOHOZABCTBO

Csaka wranuna CaBera EBpore camyum cBOjuM WIaHCTBOM ce 06aBesyje
Ia Mopa Ja molryje cBe npenopyke Komurera munucrapa Casera Espore.
Ha Taj HauuH je cTBopeHa 1 ob6aBe3a 3a HaIlly Ap)XXaBy ja, nmoutyjyhu mpe-
nopyke Komnrera munncrapa Casera EBpone o megujanuju y rpahanckum
CTBapMMa, JOHece IMoceOaH 3aKOH KOjU peryimiie OBy Marepujy. 3ato je
y Peny6munu Cp6uju 2005. rogune 6mo moHeT 3aKOH O IOCpeNOBamy —
Meayjaluuju.

13 Ynan 14 3akoHa 0 IIOCpeNOBamky y pelllaBamby CIIOPOBa.
14 Ynan 15 3akoHa 0 IOCpeNOBamky y pelllaBamby CIIOPOBa.

15 Ynan 16 3akoHa 0 IMOCpeNOBamy y pelllaBamby CIIOPOBa.
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ITpaBHU OKBMP 3a IpUMeHY HocpefioBamwa y Peny6omiun Cpouju unum
BuIe 3akoHa. CBaKako fla je Ha NMPBOM MECTy HaBeleHM 3aKOH O IOCpe-
IOBaby y pelllaBalby CIOPOBA, jep OH, IOpel OCTajIolL, peryauile caMm Io-
CTYIIaK IIOCPEefloBalba, a 3aTUM, Ty CIIaJiajy ¥ 3aKOHM KOjy IIPBEHCTBEHO pe-
TY/IUITY IPYTY MaTepujy, aliu je y OKBUPY HbUX Ipensubena u Meamjanmja Kao
HauyyH pellaBama CIIOPOBA Y OKBUPY MaTepyje IOBONOM Koje Cy M JOHeTU
Kao 1oceOHM 3akoHM. To Cy mopex ocTanux, = 3a HaC Haj3HaYajHUju, 3aKOH O
mapHIIHOM TIoCTyTKy'!” 1 3aKoH 0 cTeyajy.!®

IIpBor jamyapa 2015. roguHe modyeo je fa ce IpuUMemyje 3aKOH O
IIOCpeflOBalby Y pelllaBaiby CIOpOBa. Y IMPela3HUM 1 3aBPIIHUM Ofipefi0aMa,
yaHOM 50 3aKOHa IOCpefoBamy Y pellaBamy CIOpoBa IpensubeH je mpe-
CTaHaK BaXXHOCTU 3aKOHa O ITOCpefloBamwy — Meaujanuju, us 2005. roguHe.

OuurnenHo je #ga ce JOHOIIEHEM HOBOI 3aKOHA KOjUM Ce peryjuiie
IIOCpeJIOBalbe O[HOCHO MefMjaliija Kao HayMH pelllaBama CIOPOBa, JKejle-
710 Jla Ceé HACTaBM Ca pasBUjaeéM M yCaBpIIaBameM OBOT HadyMHA pellaBamba
CIIOpOBa KA0 jeHOT Off a/ITepPHATIBA CYACKOM pellaBamby CIIOPOBa.

3aKOH je MOfe/beH Y eBeT uermua.'’ 3a CyAuje je CBaKako HajuHTe-
pecaHTHMje 4eTBPTO IornaBbe — IlocTynak nmocpegosama 1 METO MOITAB/be
- OpHoC ocpenoBama U CyACKOT WM APYToT MOCTYIIKA.

IlokpeTame MOCTyNKa ce MHULIMPA npemnorom.”’ TIpensubeno je ma
aKo jeflHa CTpaHa yIIyTH IIPeJIOT 3a 3aK/bydelbe CIIopasyMa O NMpUCTyIamby
IIOCPENOBalby, ApyTa CTPaHa je Ay>KHa Jia Cé O HaBeIEHOM IIPEeITIOTy U3jacHM,
y PoKy op 15 fmaHa of faHa JocTaB/baiba Ipejiora, nucanum nyrem. Kama
je TIoKpeTame MOCTYIKA MOCpefoBama MoCeOHNM 3aKOHOM IIpeiBubeHo xao

16 Hnp. 3akoH 0 cropasyMHOM (MHAHCHjCKOM PeCTPYKTYpUpamy HPUBPENHNUX ApYLITa-
Ba (Cnymbenu inacuux Peiiyonuxe Cpbuje, 6poj 36/2011), 3akOH O MMPHOM pelIaBamby
papaux croposa (Cnymbenu inacnux Petiybnuxe Cpbuje, 6poj 125/2004 u 104/2009),
3aKOH O MaJONeTHMM YYMHMOLYMA KPUBMYHMX fe/ld ¥ KPMBUYHOIIPABHO] 3aIITUTH
ManonetHux muua (Cnymbenu inacuuk Peitybnuxe Cpbuje, 6poj 85/2005), 3akoH o 3a-
6pann puckpumuHauuje (Cnymbenu inacnux Peiiy6nuxe Cpoéuje, 6poj 22/2009), 3a-
KOH O CIIpeyaBaiby 3/710CTaB/batba Ha pany (Cnymbenu inacnux Peiiybnuxe Cpbuje, 6poj
36/2010), 3akon o samTuty norpomava (Crymbenu inacnux Peitybnuxe Cpbuje, 6poj
62/2014).

17 Cnyxbenu inacnux Peitybnuxe Cp6uje, 6poj 72/2011, 49/2013 - omnyka YC, 74/2013 -
onnyka YC u 55/2014.

18  Cnymbenu inacuux Peitybnuxe Cpouje, 6poj 104/2009, 99/2011 - gp. sakon un 71/2012 -
onnyka YC.

19 VYBopue oppenbe (wian 1-4), MebyHapogHo mocpefoBame M IOCpefOBame Y
IIpeKOTpaHNYHYM criopoBuMa (wiaH 5-8), Havena nmocpenosama (4ian 9-16), IToctymak
nocpenoBama (wian 17-29), OgHOC HoCpeoBama 1 CYACKOT WM APYTOr ITOCTYIIKa (WIaH
30-32), Ilocpennux (wian 33-35), V3naBamwe H03BOJIE 3a MMOCpefoBame (WiaH 36-42),
Obyka nocpegHuka (wiaH 43-46) u [IpenasHe u 3aBpuiHe ofpende (wran 47-51).

20 YmaH 17 3aKoHa 0 MOCPeNOBalY Y pellaBamy CIOpOBa.

62



1-3/2015. Jbupana Matuh (ctp. 58-69)

YCTIOB 3a BODeme CYACKOT WIM APYTOr IMOCTYIIKA OFHOCHO aKO Cy ce CTpaHe
IPWINKOM 3aK/bydera yroBopa obaBesasne fia he crop mokyuiatu fa pelre
IyTeM IOCpefioBamba Ipe IOKpeTama CYACKOT VN APYror NOCTYIKa, CTpaHa
je Iy’KHa fia MMCaHMM IyTeM IPeNIoKN APYToj CTpaHM 3aK/bydere CIopa-
3yMa O IIPUCTYIamby II0CPeOBamby. 3aK/bydemheM CIIOpasyMa O IPUCTYHABY
nocpenoBamy, nokpehe ce mocrymak mocpemosama.’! Axo ce crpanke y
TOKY CY[CKOT W/IM IPYTOT IOCTYIIKA carjace fia MPUCTYIe pellaBamy CIIo-
pa IocpefioBameM Y3 3aCTOj CYACKOr IOCTYIIKA, IIOCTYNaK MOCpefoBama ce
nokpehe focraB/pameM Cyfy WM JPYrOM OpraHy IIpef KOjUM ce BOAM IIO-
CTyIaK CIIOpasyMa O HPUCTYIaky [OCPefoBamy. Y TOM CIIy4ajy, ZOIa3n [0
3aCTOja CYACKOT ITOCTYIIKa, Koju Mo)ke 6uty ofipehen camo jemHOM 10 0BOM
OCHOBY U He MOXKe Tpajati By>Ke off 60 maHa. CTpaHe U HOCPEHMK 3aK/bydyjy
CIIOpa3yM O IPUCTYIA®kY IIOCPENOBakby y MUCaHO] GpopMu KOjuM HOTBphyjy
u3bop nocpenunka, ypebhyjy mehycobna npasa n o6aBese y ckiafy ca Hade-
JIMMa IOCPefioBama, YTBPDyjy TPOIIKOBe IIOCpefoBamba 1 Apyra MUTamba Off
sHauaja 3a cripoBoberbe mocpeoBama.>? IIOCTyMaK MOCPeoBaba CIIPOBOIM
jemaH My BMILe IOCPENHMKA, KOje CTPaHe CIIOPa3yMHO ofpefie. AKO CTpaHe
CIIOpPa3yMHO He Ofjpefie MOCPEeIHNKA, MOTY 3aTPaXNUTH Jla HOCPEJHMKA Ofpe-
I CYZ VI PYTU OPraH Ipef KOjUM ce BOAM MOCTYIIAK.

Lwp memmjanyuje je IoMuUpere, TAKO Ja Ce IOCTYNAK MOCPeNoBabha
MOXKe OKOHYaTM Ha jeflaH Off 3akoHOM HpenBubeHux cremehmx HaumHa:
(1) 3ax/pydereM criopadyMa o pelliaBamy CIopa IocpefoBameM; (2) ofmyKoM
IIOCpeIHNKA J]a Ce MOCTYNaK o0yCTaB/ba, jep fla/be BODeme MOCTYIKa Huje
1eMCXOAHO; (3) U3jaBOM jeHe CTpaHe Ja OfyCTaje Off a/ber crpoBoberma
IIOCTYIIKA, OCUM Yy C/Iy4ajy aKo y IIOCTYIIKY IIOCpefoBama y4ecTBYyje BMIIE
CTpaHa, KOje HAKOH OJyCTaHKa jeJiHe Off CTpaHa OfIyde Jja HacTaBe IOCTyIaK
HOCpeloBamba; (4) MpoTekoM poka of 60 JaHa Off JaHa 3aK/byuera CIopasy-
Ma O NpUCTyHamby MOCPENOBaIbY, OCUM YKOJIMKO C€ CTPaHEe He CIopasyMejy
Apyraduje. YKOIMKO Ce IMOCTYIAaK IMOCPe0Bamba CIIPOBOAY Ha OCHOBY yIIyTa
Cyha WIN [PYror OpraHa, MOCPeJHMUK je AY>KaH Jla 0OaBellTeme O Ha4MHY
OKOHYaIba IOCTYTIKA MOCPEei0Bamba OCTaBy CYy[y UM ApyroM oprany. Kama
je HOKpeHYT NOCTYIIaK I0CPefi0Bambha, KOji je HOCeOHNM 3aKOHOM IpenBubeH
Ka0 YC/IOB 3a BODheme Cy/ICKOT MM APYTOT MOCTYIKA, OKOHYAH 3aK/byYeheM
CIIOpasyMa O pellaBamy CIIOpa IOCPENOBamkeM MU O/TyKOM ITOCPeTHMKA i
ce IOCTYIaK 00yCcTaB/ba, IIOCPENHIMK je Ay>KaH ia 00aBeCTy HaJl/Ie>KHY OpPraH
VTV OPTaHM3AIM}y O UCXOMy OCTYTIKA TIoCpeioBama. >t

21 Ynan 18 3axkoHa 0 IOCpefloBamy y pelllaBaby CIOPOBA.
22 YmaH 19 3axkoHa 0 MOCpeNOBalY Y pellaBamy CIOpOBa.
23 Yan 20 3aKoHa 0 IOCPENOBalY ¥ pellaBamly CIOpOBa.

24 YmaH 24 3aKkoHa O IOCPENOBalY Y pellaBamy CIOpOBa.
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BaxxHO je HarmacuTu fa MoOcCpefoBame IO HallleM IIpaBy He JI0BO-
oM IO Ipekupa sacrapenoctu. Hamme, 3aKOHOM je peryamcaHo [ejcTBO
ToCpefioBatba Ha POKOBE 3aCTapeioCTH U IpeKTysuBHe pokose.”” Tako je
npenBubeHo [ja MOKpeTameM MOCTYIIKA TOCPeoBamba MOYNbe 3aCTOj 3aCTa-
peoCcTV MOTPaXKMBambha y OTHOCY Ha 3aXTeB IIOBOJOM KOTa ce CIIpOBOAY IIO-
CTYIIaK ITIOCPENOBaha, KOj He MOXKe Tpajatu gyke off 60 nana. ITo ncrexy Tor
POKa, POK 3acTape/iocTy HacTapba fia Tede. Kaja je sakoHoM ozpebhen nmoce-
0aH poK 3a OJHOLIEHke TYX0e Taj pOK He Tede, JOK IOCTYIAaK II0CPeioBamba
Tpaje, anu He AyxXe of 60 maHa.

IIto ce TMde caMor ClIopasyMa O pellaBamy CIOpa IyTeM HOCpemno-
Barba,’d 3aKoH cafipKMHY Copa3yMa IIpemnyIITa BObU CTpaHaka. CaMe CTpaH-
ke onpebyjy camgpxuny, anu je mpomnycaHa o6aBe3Ha mucaHa Gpopma, Kao 1 fa
CriopazyM Mopa OMTM HOTINCAH Off CTPaHe CBUX YYeCHMKA. YKOIMKO CTpa-
He Y IOCTYIIKY ITOCpefjoBamba He MOCTUTHY CIIOpPa3yM 300T HecarlaCHOCTY O
IIPaBHUM IIUTaBkUMa, OHe MOTY TOCTMhY MICaHY CaIryIACHOCT O YMIbeHUYHUM
nuTamuMa. TakBa 4MbeHMYHA NNTama, obyxsaheHa carmacHomhy Bosba
CTpaHa y IOCTYIKY, cMaTpahe ce HECIOPHUM y CY[ACKOM WIN JPyTOM IIO-
cTynky. JJabe, 3aKoH perynmiie fia je CIOPasyM O pelllaBaiby CIopa IIyTeM
HIOCpefioBamba M3BPIIHA UCIpaBa”’ YKOMUKO CY UCIyHeHU craefehn ycmoBu:
(1) ma capgpxu M3jaBy DY>KHMKA KOjOM IIPHCTaje a MOBEpUIAl] Ha OCHOBY
CIopasyMa O pellaBamby CIIOpa IIyTeM IOCpefjoBamba, HAKOH MOCIENIOCTU
HOTpaXNBamba MOXKe IIOKPEHYTH MTOCTYIAK IPMHYTHOT U3BpIIema (K/Iay3ya
U3BPIIHOCTH); (2) ja Cy MOTINCHU CTPaHa U MOCPEHUKA OBEPEHM Off CTpaHe
cyna win jaBHor GenexxHuka. Hehe ce 03Bo/muTH NpUHY[HO U3BpILIEHe CIIO-
pasyMa o pelllaBamy CIOpa IIyTeM IOCpefoBama ako 3aK/bydere OBOT CIIO-
pasyma Huje JO3BOJ/bEHO, aKO je CIIOPa3yM CYIPOTaH jaBHOM IIOPETKY, aKO
CIIopasyM Huje Iofo6aH 3a U3BpIIeHke WIN je IpefMeT U3BpIIeha HeMOTryh.
[Ipensubena je u cxofHa IpyMeHa 3aKOHA O OOMUTALMOHVUM opHOCHMa,
TaKo je MpeABuheHO Na Ha 3aK/byuMBame, IejCTBO U IPeCTaHaK CIOpasyMa
3aK/by4€HOT Y IIOCTYIIKY IIOCPEfIOBabha CXOIHO Ce IPUMemYjy oapende 3ako-
Ha 0 0OIMIallMOHUM OffHOCIMa KojuMa ce ypelhyje BaHCY/CKO IIOpaBHambe.

Y OKBMpY IIECTOT IOITIaB/ba, 3AKOH peryulle IOCPeSHNKA M TO KPO3
ycoBe 3a 06aB/barbe MOCPEOBaba,>’ y)KHOCTY TTOCPEIHIKA i OfrOBOP-
HOCT 3a mreTy.”! OHO WITO Ce y MpaKcM TMOKa3ao Kao HajBaKHMje 3a IMo-

25  Ynanm 25 3akoHa 0 HOCPE/IOBalbY y pelllaBaiby CIIOPOBa.
26  Ynan 26 3akoHa O IOCPEIOBalbY y pelllaBaiby CIIOPOBaA.
27  UYnan 27 3akoHa 0 TOCPEZIOBalbY y pelllaBamy CIOpPOBa.
28 Ynau 28 3axkoHa 0 IOCpeloBamy y pelllaBaby CIOPOBa.
29 YmaH 33 3axkoHa 0 IOCpPeNOBalY Y pellaBamy CIOpOBa.
30 YmaH 34 3axkoHa O IOCpPeNOBalY Y pellaBamy CIOPOBa.

31 Yman 35 3aKkoHa 0 IOCPeNOBalY Y pelllaBamy CIOpOBa.
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cpenHMKa je fja Oy[y HENPUCTPAacHM M HeyTpaTHMU. Y IPaBHOj IUTEpary-
pM ce TOCTaB/bajy U NMNUTamba Jja MU IOCPENHNULIN Mopajz la UMajy M HeKa
CIlelujajiHa 3Hamba, BEITHHE UM HeKe pyre KBaauTeTe.

Yiora cynmje Kao MefujaTopa je orpaHMyYeHa 3aKOHOM y TOM CMUCITY
TO je WwiaHoM 33 cTaB 6 3akoHa, npenBuheHO fja cyamje MOry ob6aBbaTu
IOCpeloBalbe MCK/bYYMBO BAaH pajHOr BpeMeHa u 6e3 HakHaje. OBakBo
pelilerbe 3aKOHOZIABI[A je MHTEPECAHTHO, jep M CyAuje Mory jja 6yay cTUMy-
NMCaHe Jja ce ompefiernie 3a 6aB/berbe MOCPejoBameM Kao HAYMHOM pelllaBarmba
cnopoBa. To 3Haumu, CyAmMja MoXKe [a CIPOBOAM MeAujallujy, a fAakpe je
npenBubeno ma Hehe 6ty moce6Ho mmaheH 3a Taj mocrymak. TakBo 3aKkoH-
CKO pellere He Mopa jja Oyfie pasjior He3aMHTEPeCOBAHOCTM CyAuja Jia y
ofipehbeHMM npenMeTHMa IOCTYIIAjy Kao MeAUjaTopy, ¢ 063MpOM Ja ce paj
CyaMja BpefHYyje KpO3 OCTBapeHe pesyiTaTe pajia. YKOIMKO OU ce Cyaumje
omnpepenuie aa ce 6aBe MeaMjalujoM, OH/A OM M HBJXOB JOJATHN aHTXKMaH
BaH PaJHOT BpeMeHa Mopao ja Oyzie HarpabeH 1 TO Kpo3 IpyKasuBame pe-
3y/nTara paja CyAuja Ipeko 6poja pelleHMX IpeaMeTa Ha OBaj Ha4YMH, MIN
KpO3 IpUKasyBame NOIPUHOCA CYAMje Y CMamey Opoja pefMera y pefioB-
HUM CYZICKMM TOCTYTLIMMA.

[Monasehn op HajyIeKHOCTY IPUBPENHUX CY/IOBA, Haj3aCTYIUbEHNja je
npuMeHa 3aKOHa O IAPHMYHOM IIOCTYNKY ¥ 3aKOHa O CTedajy. 3aKOHOM O
IApHUYHOM IIOCTYIKY, wiaHoM 11 mpexgsubeHo je na he cyp ynytutu crpas-
Ke Ha Mefujauyjy Wiy Ha MHPOPMATUBHO POYMIITE 3a MEAMjalNjy, Y CKIa-
Iy ca 3aKOHOM, OJJHOCHO yKa3ahe cTpaHKaMa Ha MOTYRHOCT 3a BaHCYJICKO
pelaBarme CIIOpa MeujaljoM WM Ha IPYTM CIIOPasyMaH Ha4duH. 3aKOHOM
0 credvajy, wianoM 115 uspuunro je npexgsubena Menujanyja.

OHO WITO je KapaKTepUCTMYHO 3a Hallly 3eM/by je YMIbeHMIIa Jla ce
TOHOUIEeM HOBUX 3aKOHA KOjyU PErynuily MCTY MaTe€pujy 4ecTO He BOIU
padyHa Kajia ce Bplle TEPMUHOJIONIKE ITPOMEHE T10jMOBa Ca VICTUM 3HaYeheM
KOje ce yHOCe y HOBe 3aKOHe, Tj. [la M Cy ycaIJlalleHe ca mocrojehum sako-
HIMa KOjJ CY Y CBaKOJJHEBHOj IpMMeHN. Tako laHac MMaMo Ha CHa3M 3aKOHe
KOjU perynuily NpuMeHy Mefujanyje y pasinauTUM CySCKUM MOCTYILNMA,
HIIp. TAPHIYHOM, CTeYajHOM, HOK he ce caM mocTymak Mepujamuje CIipoBo-
JUTK TIO 3aKOHY O IOCPEJOBalby y pelllaBaiby CIOpPOBa KOjUi HU Y jEHOM
4JIaHy He TIOMIUIbe ped ,,Mefujanuja‘,

32  Bume o tome, I. Kuexxesuh, B. ITasuh, Has. geno, cTp. 229.

33 IlorpebHo je y VsBemTaj o KBalIUTeTy paja CyAuja YBeCTH U PYOPHUKY y Kojoj 6u ce
MCKa3MBa/y Pe3yATaTU CyAuja OCTBAPEHM y IOCTYILMMA Meiujaliije YMMe MOXKe 1a ce
HOACTIYE 3aMIHTePECOBAHOCT MOCTYNamba CyAuja Kao MefujaTopa. TuMe 61 MOITIO #a ce
IIOCTUTHE CMamberbe onTepeheHoCTH cyauja mojeauHayHo ca 6pojeM 3ay>KeHnX IpefMe-
T4, a CAMVM TUM, HEMMHOBHO, JOIIO 6J U 10 O6p>Ker pelllaBarba KOHKPETHUX CIIOPOBa,
Ha KOjU Ha4MH ce JOIPMHOCHU M Op>KeM pelllaBamby CBUX CIIOPOBA Y CYAY.

34  AyTop OBOM IIPMIVKOM He y/Iasy y OIPaBJaHOCT KopMIIhemwa jeHOT WM APYTOT I0jMa.
Camo ce ckpehe makma fa ce IPWIMKOM JOHOLICHa 3aKOHA MOpa BOZMUTU padyHa U
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IV Mepujanuja y credajy

Beh je HaBemeHO ma je 3aKOHOM O CTevajy peryamcaHa Menujanyja
y CTeYajHOM IIOCTYIKY M TO 4IaHOM 115 cTaBOM NIpBMM HaBeJeHOT Ya-
Ha IpefBubeHO je Oa IOBepwIal] OCIHOPEHOT IOTPKMBamba, OZHOCHO
CTe4ajHM YIPAaBHUK Y3 CAIJIACHOCT Of60pa MOBEpUIaLd, MOXKE IIPETOXKUTI
pelllaBame CIOPHOT OfIHOCA ITyTeM Mefujalyje, y CKIaJy ca 3aKOHOM KOjUM
ce ypebyje moctynak megujanuje. JJpyrumM cTaBOM MCTOT 4WIaHA je Peryim-
CaHO [ja YKOIMKO [O 3aK/bydera MCIMTHOT POYMINTA IIOCTOjU CAIIACHOCT
CTeYajHOT yIpaBHMKA M OfOOpa IMOBepMIalia OFHOCHO IIOBEpHOLa OCIOpe-
HOT' IIOTPaXMBambha, O pellelhy CHOPHOI IOTpaKMBama IyTeM Meaujanyuje,
cTevajHu cypmuja he crmopHe mpujaBe M3IBOJUTY U3 JIMCTE IIOTPAKMBama.
IlocTtynak Memmjanyje je BpeMEHCKM OIpPaHMYEH M MOXKE TpajaTy HajmysKe
30 gaHa of faHa 3aK/bydera MICIUTHOT POYMINTA, ¥ KOM POKY je CTedajHU
YIpaBHUK [yXXaH fa 00aBeCTH CTEYajHOT CYAUjy O pe3yaTary CIpoBefie-
HOT TIOCTYIKA. VI3y3eTHO, y olpaBHaHUM CIy4ajeBUMa, Ha carjlacaH Ipef-
JIOT CBUX yY€CHMKA Y IOCTYIIKY IIOCPEJOBaiba, CT€4ajHN CyMja MOXe Ofio-
OpuTH IpomyKeme POKa, a Hajoy’ke [0 MCTeKa poka of 60 maHa of maHa
3aK/byder-a MCIUTHOT podminTa. [loBepuian Koju je IO CIpOBElEHOM IIO0-
CTYIIKY Mefyjanuje, yTBPAKO CBOje IOTPaKMBabe, Ma MIPaBo a TPaXKu Ja
ce YBPCTHU Y JIUCTY yTBphEeHUX MOTpaXkuBama y CKIafy ca OBMM 3aKOHOM,
TOK IOBepyIal] OCIOPEHOT MOTPaXKNBama Koje IO MCTeKY HaBeILeHOT pOKa
HIje YyTBpheHo y CIIpoBelleHOM IOCTYIKY Mefujalyje CTuYe CTaTycC IOoBe-
pyoLja OCIIOPEHOT NOTPaXKMBamba.

[Tonasehn on Hauenma crevaja m To: (1) Havesma 3auITUTE CTEYajHUX
noBepuama;>> (2) Hayema jeHAKOT TPeTMaHa M PaBHOMPABHOCTH " (3)
Hayema eKOHOMWYHOCTI;>  (4) Hayena CyJCKOT CIpoBObema MOCTyIKa; o
(5) Hauena MMIIEPAaTMBHOCTU U HpeKIIy3I/IBH0CTI/I;39 (6) Hauena xuTHOCTIL; X
(7) Hauena nBocremenocty;’ (8) Hauena jaBHOCTU 1 MH(l)opMmcaHocm,42
MpOM3NUIAa3U ONPaBAAHOCT pasjiora 3a IpUMeHy Mefujauyje y cTevajy. Ham-

o Baxehyum 3akoHMMa, jep TmocToju MOryhHOCT #a ce KOJ HeyKMX CTpaHaKa y IPBOM
MOMEHTY U3a30B€ 3a6yHa y norneny KOpI/IIHheHOF T€pMIMHA Yy ITO3UTUBHMM NPONNCHMa
Perry6muxe Cp6uje 3a 03HauaBame MICTOT IIOCTYTIKA MUPHOT pelllaBamba CIIOpa.

35 Ynan 3 3akoHa 0 CTedajy.
36  Ynan 4 3akoHa O cTeuajy.
37 Ynau 5 3akoHa O CTeyajy.
38 Ynan 6 3akoHa O cTeyajy.
39 UYmaH 7 3aKoHa O cTeuvajy.
40 Ynanu 8 3axkoHa O CcTedajy.
41 Ynan 9 3axoHa o cTedajy.

42 Ynan 10 3akoHa O CTeYajy.
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Me, WiIaH 5 3aKOHa O CT€4Yajy KOjyu perynuile Hade0 eKOHOMUYHOCTHU, BPJIO
jacHO HpOMICyje fa ce CTeYajHM IIOCTYIAK CIIPOBOAYM TakKo fja omoryhm
ocTBapuBame Hajpehe Moryhe BpefHOCTM MMOBUHE CTEYajHOT AY)XXHMKA U
Hajeeher mMoryher cremena Hamypemwa moBepuIana y mro Kpahem BpeMeHy
U ca IITO Mame TPOIIKOBa, MOK 4YIaH 8 3aKOHa O CTedajy Ipomucyje fa je
CTEYajHN IIOCTYIAK XUTAH U [Ja y CT€YajHOM IIOCTYIIKY HIj€ JO3BOJbEH 3aCTO]
U IpeKup.

Ynanom 18 craB 1 tauka 10 3akoHa o cTevajy, npepBubeHo je ma cre-
YajHM CyAuja JOHOCK Apyre OIIyKe M IIpelys3yuMa fpyre pafme onpehene
OBMM 3aKOHOM. 3Haull, CT€49ajHNU CyAMja, CXOMHO IUTUPAaHOM WwiaHy 115 3a-
KOHA O CTe4ajy, ofyIydyje ¥ 0 ofpeheHNM nuramuMa Be3aHUM 3a IOCTYIAK
MefiMjanyje y cTedajy.

Y IlpuspenHoMm cyny y beorpapny, y credajHoM mpenmery rae je 6uo
HOJHET YHaIpes, NpUIpeM/beHN IJIaH peopraHusalyje, IoBepuiall je mpes-
TIOXKMO TOCTYIAK Mefujanyje, IPUBPEMEHN CTE€YajHy YIPAaBHUK Ce€ CIIOXIO
ca IIpeRyIoroM, a IocTynajyhu cTedajHu Cymuja je JOHEO pellere CarlacHO
yi1aHy 115 3akoHa 0O cTedajy.

C 0631poM [a je y cTeyajHOM IOCTYIKY IpenBubeHa cXofHa mpume-
Ha 3aKOHa O MAPHMYHOM IIOCTYIIKY, TO Cy HOCTymajyhu cTedajHn cymmja y
KOHKPETHOM CTe4YajHOM IIpeMeTy M CTe4ajHM CyAMja KOju je CIIpOBEO IIO-
CTyIaK Mefujalyje MOCTyIajyhu Kao Meaujatop, 3aK/byuiin ja He IOCTOje
3aKOHCKe IIpelpeKe 3a CrpoBobeme IOCTyIka Mefujalyje 1 y CT€4ajHOM
IOCTYNKY Ca YHampeJ, NpUIpeM/beHNM IVIaHOM peopranmsanuje. Konkper-
Ha Mefujalyja je YCIeNIHO 3aBpILIeHa, JIOK jeé CTedYajHM IOCTYNaK ca YHa-
Ipef, IPUIPEeM/bEHMM IIJIAHOM peopraHMusalije IPABHOCHA)XHO OKOHYaH.
Jlakie, yCIemHo je OKOHYaHa MelMjaliMja M y CTeYajHOM IIOCTYIKY IIO-
KPEHYTUM IIOJHOUICeM YHAIpe[, MPUIPEM/bEHOr IJIaHA PeopraHusanyje,
¢uHaHCHjcKU e(eKTH Cy OTPOMHY, jep je M3berHyTa NMapHMUIA Ca BEIUKOM
BpeqHOIINY criopa, a 3Ha4ajaH je M BpeMeHCKM (aKTop jep ce Huje YeKano Ha
OKOHYaIbe CYJCKOT IIOCTYTIKA Ca HEM3BECHUM BPEMEHCKUM TpajarbeM.

V Viora cre4ajHOr ynpaBHMKA y IOCTYIIKY Mefyjanuje

ITonoxxaj cTedajHOr ynpaBHMKA PETylIMCaH je 4wiaHOBMMa off 19 mo
34 3akoHa o credajy. [Topen ocrasnor, 3akoHOM O cTevajy je mpensubeno ma
CTeYajHM yNPABHMUK 3aCTyIa CTEYajHOr Jy>KHMKA Y CBUM IIOCTYIIMMA, I1a
CaMUM TUM, IPOMU3NIA3YU, U Y HOCTYIKY Mefujalimje.

43 Yan 27 craB 1 Tauka 17 3aKoHa o cTevajy (HETOKPYT IOC/IOBA CTEYajHOT YIPaBHUKA)
HpeI[BI/Iba oa je CTe‘{ajH]/[ YHOpaBHUK HAapO4YNTO Hy>KaH [Aa 3acTyna CTe‘-IajHOI‘ MYy>XKHMKa,
OIHOCHO CTeYajHy Macy y IOKpeTamy U Bobhemy CYACKMX, YIpaBHUX ¥ JpPYyTUX
IIOCTYTIaKa.
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ITonasehn on HaBeeHMX HavesIa CTEYAjHOT IIOCTYIIKA, KA0 ¥ HaBeeHNX
Hayea Mefujanyje, MOCToje CBU ONpPAaBJAaHM PA3/IO3N [a, y CUTyaluju Kaja
CT€4ajHM IOBepual, KOMe je CTeYajHM YIPABHUK OCIOPUO MOTPAKMUBAME
IPEUIOKY TOCTYIIAK Mefyjanyje, CTeYajHy yIPaBHUK TaKaB IIPEMJIOT He OfI-
Gany ofMax, Hero IpBO MPOBEPY Ja JIY MMa YC/I0Ba 3a MeUjalijy.

C o63upoM fa je uMmeHMIA Jla Cy CyAcKe Takce ozpehene mpema
BPEIHOCTH CIOPa, [ja Ce YIIABHOM U3 CTedaja MOoKpehy mapHmIie ca BeIMKoM
BpefHOIINy cropa, Kao U Ha J[yTOrOAMIIIbe CTame NpuBpese y Permy6mumm
Cp6uju, cBakako Tpeba cariefgaty ¥ KOMMKO O6M KOLITAIo Bobhemwe Cypckor
criopa 6e3 IpeTXOIHOT MOKYIIaja Mefujanyje.

3Ha4M, CTeYajHM YNPABHUK Kao JIMIIE KOje 3acTyIla CT€4ajHOr JY>KHU-
Ka Tpebao Ou [ja IpuxBara IpefIore 3a IOKpeTame IIOCTYIKa Mefujanuje
NOIHETUX Of CTpaHe CTEeYajHUX IOBepuIala, Kao M Ja caM Ipejiaxe
MefVjalijy y CuTyalujaMa y KojuMa je oH yryheH Ha IOKpeTame IapHulie, y
CBMM CHTYaIijaMa 3a Koje ce OIIpaBJjaHO MOKaKe fla 611 MOITIO [ia ce MOKyIIa
Yl Ha Taj Ha4MH JIa C€ pelly CIIOPHA CUTYyaluja.

VI 3akpy4ax

Y nmaHalIme BpeMe, ca IPeBe/IMKIM OpojeM IapHUIla IIOKPeHY TUX WK
HAaCTaB/bEHUX IIOBOJOM IIOKPETalba CTE€YajHOT TIOCTYIIKA HaJ, HEKUM IIPaB-
HVM JIML[eM, CBaKaKo Tpeba MPUXBATUTU WM MPENTOXKUTU MeAMjaLiujy Kao
Ha4lH pelllaBarma CIIOpPOBa, MMajyhu y Buy Hauena Mefujanyje.

Takobe, Tpeba mpuMXBaTUTH WM TNPENIOKUTU MeAMjalujy 1 360r
BpeMeHCKOr acrekTa. Hamme, momasehm o ummeHune fna je 3akoHOM O
IIOCPENOBalbY y PellaBaiby CIIOPOBA PETYIMCAH BPEMEHCKM OKBUDP Y KOMe
Tpeba [ja ce OITy4M OBOZIOM MefMjaluje, YaK 1 ja Meiujalyja He ycIe, Bpe-
Me IIPOBeeHO Y MOKYIIajy crpoBoberma Mexujaunje Hehe 6uTHO yTHIaTy Ha
IY>KUHY Tpajara HEKOT CYZICKOT ITOCTYIIKa KOju Ou ce y TaKBOj CUTyaLuju
HaCTaBMO YKO/IMKO je apHNIIA IPeKMHYTa 300T OTBapama CTevaja VN eBeH-
TYaJIHO TeK IOKpeHyo crop (Kajja je MOKyIlaHa MeAujalyja Ipe MOogHOIIeha
TyX6e cyny).

VI3 HaBezeHor, Tpebano 6u moxctahy cBe yuyecHuKe y CTe4ajHOM IIO-
CTYIIKY Jla Ce IITO BUILEe IIPeJiIaXke Meyjaliija Kao Ha4MH pelllaBarba CIOPHOT
opHoca. [IpenHocTy Menujaiuje cy Aa je omoryheH mpucrtyn 6pxeM MeTORY
pellaBama CIIOpOBa, jep CIIOP MOXKE Jla Ce pelly Ha CaMo jeJHOj MefujaLuju,
a y CBaKOM CIIy4ajy Tpajame IOCTYIKa MeAujallje je BPEMEHCKU OrpaHM-
gyeHo. Takobe, mocTymak je eKOHOMCKY MCIUIATUBUjU jep ce caMuM Kpahum
TpajameM 1M30eraBajy BMCOKM CYHCKM TPOIIKOBHU. Jlajbe, CTpaHKe y CyKoOy
Tonase 0 pellema, ONHOCHO [o/Iase 10 CIopasyMa Koje OCTBapyje HUXOBE
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MHTepece 1 NMoTpebe, a MOTY U Jla Ce CauyBajy AYTOTOAMIILY ITOCIOBHY Of-
HOCH U JIa Cé HACTaBM IIOC/IOBHA Capafmba.

Y IlpuspenHoM cyny y beorpany, mo 2014. roguHe Huje 610 cIpoBe-
IeH HMjefaH IOCTYNAK MeAMjalyje y CTeYajHOM IOCTYIIKY, MAKO je 3aKOH
0 credajy moHeT Kpajem 2009. rommuHe u npensupeo je Mepujauujy. Pasmo-
31 3a TaKBy CUTYyalujy cy 6mm MHOro6pojHu, BehHOM onpaBmaHu, amm
00jeKTMBHO BMIIIe He IOCTOje PA3los3M Jja ce OBaj MOCTYNAK He CIIPOBOAU
Y MHOTMM CTe4YajHUM NpeAMeTyMa. Jlakie, y KOHKPETHOM CTEYajHOM IIpef-
Mmety ca YIIIIP-oMm, Memgujanmja ce U y CTeYajHOM IIOCTYIIKY IIOKasana Kao
M3y3eTHO IIPAKTUYHO pelleme. V36erao ce cyfcky IOCTYIaK ca HEM3BECHOM
IY>KMHOM Tpajamba, a Off YMjer OKOHYama OM eBEeHTYaTHO MOIJIO Jla 3aBUCHU 1
OKOHYaIbe CTEYajHOT IMOCTYIIKA.

Kako capammsy mpuBpegHM ¥ CY[ACKM SKMBOT HEMMHOBHO HaMehy
IIpOMeHe ¥ y IMPUCTYIy pelllaBaiba CIOPOBa, 3allaka ce M IPOMEHa y Ipu-
CTYIy 3aMHTEpPECOBAHMUX /IMIIA Ha KOjU HAuMH Jla ce CIOp pemn. 3arnakeHo
je ia ce y HOBMM CTeYajHMM IIOCTYIIMMa HEKOIMKO MOBepuIana 06paTuio
CTE€YajHOM YTIPaBHUKY ca IPEfIOroM fia Cé OCIOPEHO MOTpaXkKMBarbe pelIn
MeanjanyjoM. 3aTo, Tpeba MoapKaTy U MOACTUIIATY CTeYajHe YIPaBHUKE Jja
Y CBaKOj CUTyalliju 3a KOjy CMaTpajy Aa je LeIMCXOLHO, TOKYIIajy pellaBambe
CIIOPHOT OJJHOCA CTEYajHOr MY KHMKA KOTa 3acTyIajy MeJMjalijoM ca II0Be-
pyoLMa KojuMa Cy OCIIOpeHa MOTpaXkiBamba.
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IOp Mupjana IIYKABAIJ
cekpetap Crio/bHOTProBuHCKe apourpake npu IIpusBpeaHoj komopu
Cpouje

3ATE3HA KAMATA HA JNEBU3HA IIOTPAJKMBAIbA
Y ITPAKCU CIIO/JbHOTPTOBMHCKE APBUTPAJKE
ITPU ITPMUBPEJHOJ KOMOPU CPBUJE

Pe3sume

Osaj pag upuxasyje upaxcy CiomHouipiosutcka apouilipaie upu
IIpuspegrnoj xomopu Cpbuje y tocnegrux teiliHdecil oguHa 6e3aHy 3a
gocyhusarve 3aitieste xamaiile Ha gesusHa toiipaxcusara. Vgeniniugpuxosa-
He cy ueltiupu cuiliyayuje 3a8uUcHo og iioia Koje je Upaso mepogasHo y ga-
wwom cnyuajy. Kaga ce iipumersyje cpiicko ipaso, y iepuogy og 2001. go kpaja
2012. fog. dpumerusao ce panuje éaxcehu 3aKoH 0 6UCUHU 3ailie3He KAMA-
e Koju Huje HA U3PUMUIL HAMUH pPeiyucao 6UCUHy Cilloile 3ailie3He Kama-
ile HA gedu3Ha TOMPANUBAlbd WITHO je ciileapano hpobneme u pasnuvuitia
pewerva y upaxcu CiomHommpiosuncka apouitipaice. Hosu 3akon o eucunu
3atiiese Kamaiile Koju je ciliyiuo Ha cHaiy 25. geuembpa 2012. iog. je uspu-
YULlo tipegsugeo BUCUHY ClloTie 3atlie3He Kamatlie Ha gesusHa Uothpaxusaroa
anu je duitiaree 8ucuHe citiotie 3ailie3He Kamaitie y tiepuogy eéaxcerba Ciiapoi
3aKoHa ociliano u gamwe oiieopeHo. Ilpumena citipanoi tipasa je ciéapana
Mmarve Gipobnema y apaxcu: Kaga cy ciiparke yiosopuse ga ce Ha HUxX08 0GHOC
dpumerbyje HeKO CHPAHO UPABO UMY je CHPAHO UPpaso OUNO MepogasHo Ha
0CHO8Y HOpMU MehyHAPOgHOT Tpusattinol tpasa apouttipu cy upumeroueanu
Kamatiy cilioily Kojy tpotiucyje wio fipaso. YKonuko je ocHo8HuU yiogop 6uo
iogepinyin Koneenyuju Yjequrwenux nayuja o mehynapogoj tipogaju (beuxa
KoH6eHUuja) Kao mepogasHom tipasy, beuka koneenuuja tipegeuha obasesy
gyxHuka Ha tnahawe 3ailie3He kamaitie anu He ypehyje rweHy cilioily HUU
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Ha4uH reHol obpauyna. Y wiom cryuajy moiyha cy gea pewierva: Heku apou-
wpu cy upumerbyjyhu ogpegbe mehynapogHoi ipusaitinol ipasa ogpehusanu
HAGNeKHO MepogasHo Upaso, e Cy UCUHY KamailiHe cilioile yiliephueanu
ipema wom Upasy, gox cy gpyiu wexcunu ga nuitaree pewie ocnarajyhu ce na
otiwinia Havena Ha xojuma je Konseenyuja sacnosana. Ha xpajy, ipema ogpeg-
6ama cpiickoi 3aKoHa 0 0OMUTAUUOHUM OGHOCUMA YKOTIUKO Cy CHipaHKe ipeg-
sugerne y C60M yiogopy Kamailly Koja ce Upumerbyje Ha HOBYAHO UOMIPaANUBaArbe
u3 yiosopa u axo je yiogopeHa citioila éuwia og citioiie 3aKoHcke 3aille3He Ka-
mailie oHga ce Wla yiosopena Kamatina ciioia tpumervyje u UOULO je gyxic-
HUK 1a0 y gourby.

Kmyune peuu: citiofia 3aitie3ne kamaitie, gesusna otmipanusarea, CilomHo-
fipiosuHcka apoutlipaica, mepogasHo Upaso.

I YBog

CBak¥u Jy)XKHJMK HOBYaHe o0aBe3e KOji He M3BPILYU Ha BpeMe CBOjy 00a-
Be3y /IyXKaH je [ja IUIaTy [OBepHOIly ITOope] IJTABHUIIe U 3aTe3HY KaMaTy 6e3
063upa fja /1 je MOBepuIall IIPeTPIIe0 OMI0 KAKBY IITETY 300T [Y)KHUKOBE
IOLe Kao M y CIydajeBUMa Kajia He IIOCTOj! y>)KHIMKOBA OfTOBOPHOCT 32
3agonmeme (wi. 278 ctaB 1 3akoHa 0 06MMranMoHNM ofHocuMa, CrysibeHu
nuciti COPJ, 6p. 29/78, 39/85, 45/89-YC] u 57/89, Cnyxbenu nuciti CP], 6p.
31/93 u Cnymbenu nucti CLIT, 6p 1/2003 — YcTaBHa 1OBe/ba — Ia/be Y TEKCTY
300). OBo je jemaH of OCHOBHMX IIPaBHMX IIPMHIMIIA KOjU Ce TeMe/b Ha
CTAHOBMINTY Jia je HOBAI| MoceOHa BpPCTa CTBApM Koja MMa KapaKTep CBEOIl-
IITEr eKBMBAJIEHTA M fa OM ra moBepumsal y cBako fo6a MOTao JaTu ,,II0f
MHTepec" 3a mTa 61 f06ujao oprosapajyhy kamary. 3are3Ha kamMara He MOpa
OuTy yHampeq yroBopeHa usmely mosepuolja u fy>KHMKa HUTY IOBEpUIIaL]
CHOCH TepeT I0KasyBama Jia je IpeTpIeo OMlIo KaKBy IITETY.

ITpema wrany 277 crtas 1 300 crona gyroBaHe 3aTe3He kamare yTBphyje
ce MOCeOHMM CaBe3HMM 3aKOHOM, LITO 3HAYM fla je CTONA 3aTe3He KaMmare
UMIIepaTVBHE IIPMPOZie U [a Ce He MO)XKe MeHaT!l BO/bOM CTpaHaka. To je
yocTanoM 610 1 cTaB cyficke mpakce y Cpouju mpemMa KoMe yrOBOpHe CTpa-
He He MOTY 3a C/Iy4aj HOLilbe YTOBOpUTY Belly cTomy 3aTe3He Kamare Off OHe
Koja je IpomucaHa y 3aKOHY O BYICMHMU CTOIIe 3aTe3He Kamare (mpecyna Bu-
IIer TPrOBUHCKOT cypa, VIx. 1131/2008 op 13.3.2008. rox. 36upka Ilaparpad
Jlex). Ho, nako 61 ce 110 0BOMe MOITIO CMAaTpaTy ja je MUTalbe BUCKHE CTOIe
3aTe3He KaMaTe BeoMa jeJHOCTABHO Te [ja Hyje JOBOAWIO [IO HeyjelHaueHNX
pelllera y IpakcK y fla/beM M3Jaramy, koje he 6uru nmocseheno kamarama
Ha IOTpaKMBamba M3pakeHa y JieBu3ama, Bupiehe ce ma Huje 6mno Tako, Te
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aa je mTame KaMaTa Ha IOTpaXXMBaiba M3pak€Ha y CTpaHOj BalMyTH, MIpe
IOHOIIeka 3aKoHa 0 3aTe3HOj Kamaty u3 2012. Tof. y cTBapu O6mmo n3pudn-
TO PEry/IMcaHo caMo Y KPAaTKOM BPEMEHCKOM II€PUOLY.

Il 3aTe3sHa KaMaTa Ha MOTPAXKMBaIba N3pakeHa Y CTPAHOj
BaJIyTH IIpeMa CPIICKOM NpaBy

1. 3akoH o cTonu 3aTre3He KaMarte u3 1989. roj.

Mako je 300, onpa xapa je goHet 1978. rof., mpegBuieo LOHOUIEHE
HOCeOHOT CaBe3HOT 3aKOHA O BIUCMHE 3aTe3He KaMaTe OBaj 3aKOH HUje JOHET
IYHUX jefaHaecT rofuHa (3aKoH 0 BUCMHU CTOIIe 3aTe3He Kamate, CrynbeHu
nuciti COPJ, 6p. 57/89), Te je oBa MaTepuja peryamcaHa ofyKamMa M3BpIIHIX
B/IACTM a He 3aKOHOM. 3aKOH O BUCUHMU CTOIIe 3aTe3He KamaTe 13 1989. roj.
je perynmcao Kako ce U3padyHaBa BMCHHA 3aTe3He KaMaTe KaJla je yTOBOPEeHO
wiahame y jyroc/IoBeHCKMM AMHApyMa JOK je IPOIYCTHO Ja pery/yiie CTOITY
3aTe3He KaMTe Ha IOTPaXVBama y CTPAHOj BAYTH. 3allITO je TO TaKO OMI0
MOJKe Ce CaMO IPETIIOCTABUTI T€ OATOBOP MOXK/A JIeXKM Y TOME IITO je Y TO
BpeMe 61710 3abpameHo y JyrocnaBuju yropapame miahama y cTpaHoj Bamy-
™ n3Mehy momahux nmia 4mMe je 0cTamo HeperyIMcaHo MUTambe 3aTe3HUX
KaMara y CIIOJBHOTPTOBMHCKIM IOC/IOBUMA KOjU CY ce y TO fo6a o6aB/bamn
y BeoMa 3Ha4ajHOM OOMMY LITO je [JOBOAWIO IO HeyjefHAueHUX pellerma U
npo6nema y Ipakciu.

2. 3akoH u3 1993. ron.

IIpBM Iy T je BUCKHA CTOIIE 3aTe3He KaMaTe Ha IOTPpaKuBatba Y CTPAHOj
BaJTyTU U3PUYINUTO PETYINCAHO 3aKOHOM Y BUCUHM CTOIIE 3aTe3He KaMmare Off
25.6.1993. rop. (Cn. nuciu CPJ, 6p. 32/93, 24/94 u 28/96) koju je cTymmo Ha
cHary 3.7.1993. rof. KojuM je cTaB/beH BaH CHare IpeTXofHyu 3akoH. YnaH
2 HaBefleHOT 3aKOHa u3puunTo npensmba gma 3a moTpakuBama usMehy
momahnx m crpaHux, GuanMYKMx ¥ NpaBHMX JIMIIA KOja I7Tacé Ha HOBYaHA
HOTpaXkMBama y CTPAHOj BalyTH, 3aTe3Ha KaMaTa M3HOCK 6% Ha TOgUIIbeM
HUBOY, Y/IM€ jeé YMHOTOMe O/IaKIIaH I10Ca0 KAaKo Cy[JOBMMa TaKO M HAPOUUTO
CHo/bHOTProBUHCKO] apbuTpaxu npu IIpuspenHoj koMopu Jyrocnasuje rae
Ce IO MPaBMIY CBA MOTPAaXXKMBaba U3PAXKaBajy Y HEKOj CTPAHO] BaTy THL.

3. 3akon u3 2001. rogx.

MebhyTtum, noHomemeM 3aKkoHa O BUCMHM CTOIle 3aTe3He Kamare
ox 2.3.2001. rox. (Cn. aucim CPJ, 6p. 9/01 u Cn. inachux PC, 6p. 31/11 u
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73/12 — YC) crame ce [pacTUYHO IPOMEHNIO jep Y OBOM 3aKOHY HMje Omia
npenBubena moce6Ha oxpenba Kxoja ompebyje BucuHy saresHe KaMaTe KOJ
HOBYAaHNUX IOTPaKMBama y CTPaHOj BamyTy, Beh je caMo HasHaueHO gHa ce
CTOIla 3aTe3He KaMaTe CacTOjy Off MeCeYHe CTOIIe pacTa IleHa Ha MaJo M PUK-
cHe cTorte of, 0,5% MeceuHo. VicroBpemeHo je onpeheno ma ce pukcha croma
MHO>X! M3HOCOM IVIABHOT fiyTa yBeheHor 3a KaMaTry 10 MeCe4HOj CTOIM pac-
Ta I]eHa Ha MaJlo, IIPYMEHOM KOH(POpPMHe MeTofe.

HapaBHo ma cy ogMax HaKOH IIOYeTKa IpYMeHe OBOT 3aKOHA HacTase
OpojHe muteMe a u Temkohe ¢ KojuMa Cy ce y IIPAaKCH CyCpeny CyZOBM Kao
1 CIIO/bHOTProBMHCKa apbuTpaka. OaMax je 6MI0 jacHO Jla M3padyHaBambe
3aTe3He KaMaTe Ha Ha4MH KAKO je TO OfpelMo OBaj 3aKOH, KaJa Cy y IUTamby
HOBYaHa IIOTPaXKMBamba y CTPaHO] BalyTH, a IOTOTOBY aKO Ce OIIYKa, CyICKa
W apOuTpakHa Tpeba U3BPUINTU Y MHOCTPAHCTBY, IPAaKTUYHO HeMoryhe,
jep ce [O/MasmIo KO OTPOMHMX M3HOCA KOje O TelIKO IMpU3HA0 OMIO KOju
MIpaBHM CUCTeM LMBUIN30BAHOT cBeTa. C ApyTre cTpaHe, M3HOC KaMare W3-
padyHaT 1o OBaKBOM MeTOAy OV IpelcTaB/bao 3a JYXKHMKA HEOIPaBJAHO
onrtepeheme a fouro 61 1 Ko HeompagaHor oborahema mosepnona.

a) Ipumena 3axona usz 2001. iog. y upaxcu
CiiomHottipiosuHcke apouiiipasice

3akon un3 2001. rox., 1 mopen HefocTaTaka oapenaba Koje 6u perynu-
cajle CTOIy 3aTe3He KamaTe Ha JIeBM3HA MOTPaKyMBama Kao U NpefBubarme
KOH(OpMHe MeTofie 3a 0OpauyH 3aTe3He Kamare KOjy je KacHMje YCTaBHIU
cyn Peny6muke Cpbuje omrykoM Koja je cTymmma Ha cHary 27. jyma 2012.
rop. (Cn. inacnux PC, 6p. 73/2012) mpornaacuo IpOTUBYCTaBHOM, Ce MIIAK
IPYMEBVBAO Y IIPAKCU CKOPO ABaHAECT FOAMHA.

Kapa je y nuramy npakca Crio/bHOTProBUHCKe apOUTpaXke HeloCTaTaK
3aKOHCKMX Ofipefiaba Koje O perynmcaze CTOIy 3aTe3He KaMaTe Ha JieBU3Ha
HOTpaKMBama ce II0Ka3ao Kao 3HavyajaH MpobyieM jep Mo caMoj CBOjoj Ipu-
pormu oBa ApbuTpaxka je Ha/yIeXXHa Jla pelllaBa CIIOPOBE KOjy NPOMCTEKHY
u3 MehyHapogHMX IOCTOBHUX OFHOCA Te je OCHOBHO IOTpaKUBame Koje je
IpefMeT CIIopa yBeK M3Pa)KeHO y HeKoj cTpaHoj BanyTu. CyoueHa ca Tak-
BUM CTameM Inpakca CIIoJbBHOTPrOBMHCKe apOuTpaxe je MOpasa IpUCTYIN-
TV M3HA/IQKEHhY HauMHa U MeTOfla KaKo OBaj MpobieM mpeBasuhiu, OfHOCHO
KaKo Johm 10 HajIpuK/IagHuje KaMaTHe CTOIIe, ofroBapajyhe u npumenpuse
3a CBaKU IOjefMHAYHY CITyYaj.

Tako y npBuM ofiyrykama Koje Cy JoHeTe IoC/e CTyIama Ha CHary OBOT
3akoHa apOuTpM y u3pekama oijIyKa Koje Cy ce OfHOCM/Ie Ha JocyheHy ka-
MarTy Ha IJIaBHO NOTpaXXnBame HUCY ofpehuBanu meny Bucuny eh cy camo
Ha3HayaBa/IM Ja je JY>KHUK y 00aBe3M Ja IJIaTU [JIaBHM AYT ca mpumanajyhom
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JOMMIIMTHOM KaMaToM, IITO 61 Tpebaso fja 3Ha4M ca OHOM KaMaToM Koja je
yoOu4ajeHa y 3eM/bM U3 KOje IOTHIYe BalyTa y KOjoj je IIaBHM YT U3PaKeH.

MelbyTnm, y6p3o0 je mocTano jacHo fia je oBako ofpehusame cTore 3a-
Te3He KaMare IOTIIYHO HejacHO 3060T IOCTojama OPOjHUX BpCTa KaMaTa pas-
NUYNTe BUCKHE KOje Cy Y IpMMeHM Koj Inahama HoBYaHMX 06aBe3a Kaja je
AY>KHUK Y pgonmu. VICTo Tako, KOHCTaTOBAHO je fia je Moryha curyanuja fa
TOBepUJIal] MOpa Jja IPUHYLHO U3BPIIN apOUTPAKHY OMIYKY Y 3eM/BU TTe
cpencTBo Inahama Huje BamyTa y Kojoj je oCyheHo ITTaBHO NMOTpaKuBame.
Takobe, 1.1.2002. rop. yBeneH je EYP-o xao cpenctBo mahama unme je 1 cam
TY>)XOeHM 3aXTeB, I1a ¥ KaMaTa MOpao fla Ce U3pas3y y eBpuMa jep je JaHOM
HBETOBOr yBoDhema BalmyTa y Kojoj je uspaxen tyx6enn saxres (JEM, OO,
AY MIWIVHT, UTaIMjaHCKA IMpPa), @ TAKO M3PAKEHUX TYXOEHNX 3aXTeBa je
npesi CIO/BHOTPIOBMHCKOM apOUTpaXkoM y TO BpeMe OMIo HajBulle, IIpe-
cranma ja nocroju. Jocybusame ,,JoMUIMIHE KaMaTe“ OHOCHO OCTaB/baibe
Cymy Ha YTBPAM HeHY BMCHMHY Y IIOCTYIKY M3BpIIeHa JOBOLWIO O [0
Heozipeh)eHOCTN Te OITacHOCTH Jla aKO Ce OfTyKa M3BpIIaBa Y MHOCTPAHCTBY
VHOCTPAHNU CYJ, apOUTPaKHY OIIYKY Y TOM ey CMarpa 3a HeIomoOHy 3a
U3BpIIee a ¥ Tpey foMahuM cyfoBuMa 61 ce MOI/Ia OTBOPUTHU HOBa Iap-
HUIA y TIOCTYIIKY M3BpIlerha Be3aHa 3a BUCUMHY CTOIle 3aTe3He Kamare. Crora
je IlpenceprnmTBo CrIo/bHOTPrOBMHCKe apOUTpaxke y mupeM caraBy (y 4mjy
HaJITIeXHOCT, TIOpef OCTAJIOT crajja 1 npahemwe U pasmMaTpame apOUTpakHe
IIpaKce) Ha CaCTaHKY KOju je ofpkaH 12.12.2002. rog. OHENO 3aK/by4ak fia
¢ 0631poM Ha Hepery/nucame CTOIle 3aTe3He KaMaTe Ha IMOTpP)KMBamba M3pa-
YKEHa y BaTyTM Off CTPaHe CPIICKOT 3aKOHOJaBIla, apOUTpU y apOUTPaKHO]
omryny Tpeba fia ofpefie IPOLEHAT NOMMLNIHE KaMaTe Kako OM omIyka
Ouna 1ITO KOMIIETHYja 1 TOff00Ha 3a M3BpIIEHe a YyuMe 61 ce OTK/IOHMIA
noTpeba Bohema eBeHTYaTHNX JJa/bMX MOCTAPONTPaXKHNUX MOCTYIIAKa y Be3n
yTBphMBama cTome JOMMIVTHE KaMarTe.

Apbutpu cy ce npuankoM oapehuBame kamatHe crorne Ha EYP-o, mto
je 6uma u Hajuemnha BamyTa rrahama, y HajseheM 6pojy crydajeBa ocmamanm
Ha nofarke u3 Craructuykor 6mnteHa lleHTpamHOEeBpOIICKe OaHKe Koju ce
u3flaje jeNaHIyT MeCeYHO ca JaTyMOM IIpeceKa CTama IoflaTaKa Ha JlaH Ipe
IaHa ImpBoT 3acefama CaBera ryBepHepa y Mecenly (focTymnaH je mytem VH-
TepHeTa) a KOji Cafip)Ky pasHe IofaTKe O IPOCEYHMM KaMaTaMa Ha Meced-
HOM, TPOMECEYHOM, LIeCTOMECEYHOM M TOfUIIbeM HMBOY a mocebHo o Ey-
pubopy, KaMaTHO]j CTOIN 1O K0joj ce Y EBpo 30HM ocTBapyjy Mehybankapckn
menosutu. Kako KamaTHe crome y mojefuHMM 3em/bamMa EBpo 30He HucCy
6une ycknabheHe a jour Mare usjegHaueHe OFf 3eM/be 10 3eM/be, apOUTPU CY Y
BehuHM cmyyajeBa cMaTpay fa Kao HajIpUKIAHNUjy KaMaTy Tpeba yTBpau-
TV ¥ IPMMEHMTV KaMaTHYy CTOIy Koje 6aHke Irrahajy Ha BpeMeHCKe fiero-
sute. KoHcynTOBameM HaBefleHOT buaTeHa momasmio ce 0 BUCKHE KaMaT-
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He cToIle 3a ofipeheHu mepmox Te ce cMaTpao ja je TO HAjIPUKIALHUjA U
HajIpaBMYHMja KaMaTa M TO KaKO ca CTOIIOM TaKO U Ca HAYMHOM HeHOT 00-
padyHa 1 TO 3a 00e CTpaHe y4eCHUIIe Y CIOPY jep je IITUTIIA MHTepece 0be
CTpaHe Te Huje 03BO/baBana oboraheme 6e3 0OCHOBe OM/IO KoOje CTpaHKe Ha
padyH fpyre.

Croma 3aTe3He KaMaTHe Ha €BpO Koja ce mpuMmemusana npep Crosb-
HOTPTOBMHCKOM apOMTpa)koM je Bapupana TOKOM BpeMeHa. Tako je opry-
koM T-2/03 op 21. oktobpa 2003. rox. gocybena 3aTe3Ha KamaTa IO CTOIN
of 2,65% Ha rogMIIIbeM HMBOY 3a Iepuoj, Jouie of asrycra 2002. rog. mo
aBrycra 2003. roj. Kao ,KamMaTHa CTOIAa Ha BPEMEHCKE JIENO3UTE Y3 IpUMe-
Hy Craructuukor 6unrena EBporcka nentpante 6anke o centembpa 2003.
rop.“ 3atum y criopy 8/02, apburpaxkHa ofjyka goHera 11. HoBem6pa 2003.
rof,., nocyl’)eHa je 3aTe3Ha Kamara I10 CIM4HOoj cTtonn — 2,88% ,,Kao mpocedHa
KaMaTHa croma Eypu6op (mehybankapcka kamaTHa cTona Ha HOBYaHe GaH-
Kapcke menosnte y EBpuma koje majy npsokitactae 6anke y Eypo 3oun) 3a me-
puox oxf 20 Meceru off Kajia je fyT HacTao . Kako cy Bexmbagute ogMuaie
oBa Kamara ce 6maro nmopehanarna re je y cnopy T-10/07, apbutpaskHa ofryka
moHeta 3. meuem6pa 2008. rog., Ha fyT y eBpuMa focybeHa 3aTe3Ha KamaTta
o cronu 3,5% roguime Kao ,,kao pedepentHa cTona EBporicka nieHTpanHe
OaHKe" a Ha [T Y aMepUUYKUM HOIapyMa 1o CTONM Of 2% TORMIIbE ,IIpeMa
kamarHoj crony Penepanuux pesepsu CAJL“. Mehytnm, kaxo je cBeT TOHYO
Yy CBETCKY €KOHOMCKY KpU3Y APAacTMYHO Cy Ollajie KaMaTHe CTOoIle KaKo Ha
EBpo taxo u a YC]I. Tako y cnopy T-10/09, ap6utpakHa ofryka goHeta 31.
Maja 2010. rog., cToma 3aresHa Kamara Ha Ayr y EBpuma je usHocma csera
1,23% a y cnopy T-11/09 apburpakna omnyka moHera 9. jyna 2010. Tex He-
mTo Byma: 1,75% Ha ropummeM HuBoy. KamarHa croma na YC]I je 6ma jorn
HiwKa. Tako y criopy T-2/09, apburpaxkHa ofryka foHera 12. okro6pa 2010.
rog. gocybena je kamata no cronu og 0,16% Ha rogMIIBbeM HUBOY HA OCHOBY
VsBemrraja ¢penepanuux pesesn CAJl.

JacHo je 61710 [ia je TOYETKOM [ipyTe JieKafle ABeXM/bafUTHUX CTOMA 3a-
Te3He KaMaTe oOpadyHaTa Ha rope HaBeJjeH Ha4MH Y IOTIYHOCTH (paBopusyje
OY>XKHMKA KOjU IIOCTaje He3aMHTEPEeCOBaH Jja M3MMUPU CBOj AYI Te ca Apyre
CTpaHe CTaB/ba IIOBEPUOLIA Y HEPABHOIIPaBaH MO/I0XKaj jep Huje 3aurTuheH of
ryOuTKa HOBIIA KOji He 611 MMao Jja My je fyr 6mo ucirahen Ha Bpeme. Crora
je y HeKMM CBOjMM OJTyKaMa IIpBO pearopaja apOuTpakHa mpakca. Tako cy
y ciopy T-17/09, opnyka fnonera 27. senem6pa 2010. rog., apoutpu gocypu-
7 KaMaTHY cTomry of, 0,5% MecedHO Ha FOAMIIbeM HUBOY a y cropy 1-8/10
apOuTpakHa ojyIyKa foHeTta 2. Mapra 2011. rox. gocybena je kamara o cro-
i off 5,5% Ha TOfUIIbeM HUBOY y3 00pasjioXKembe Ja je IpaBHy IPasHUHY Y
IOI7IEAy 3aKOHCKOT Hepery/ycama CTOIle 3aTe3He KaMaTe Ha IOTpaKMBama ¥
IeBM3aMa IIpaBHa IIpaKca Pas3IN4nuTo MOMYHaBaa, ,a 0BO apOouTpakHo Behe
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je Ha CTAHOBHMILTY Ja je MOTPeGHO MMATH y BUAY LiW/b OZHOCHO QyHKUHUjy
KOjy 3aTe3Ha KaMaTa MMa y IIPaBHOM CHMCTeMy Kao 3aKOHOM IpefBubeHa Ha-
KHaJja alICTPaKTHe IITeTe Koja ce Ayryje 6e3 moKasuBama Jja je [ITeTa 3aucTa
IpOy3pOKOBaHa I 0e3 JoKa3MBaba BIUCHHE Te IITeTe, OHA ¥Ma IIPeBEeHTUBHO-
HIeHa/THM KapakTep Te Tpeba fa yTude HA YyTOBOPHY JUCLIUIUIAHY, alu HUje ¥
HOTIIYHOCTM OfiBOjeHa off ofiuTeTHe PyHKuuje... ITo Muibery Beha to he ce
YUMHNUTHM Ha HajOO/pY Ha4MH aKo OBa Kamara Oyze oxpeheHa y oHOj BUCHMHM
KOja M3pa)kaBa IIPUHOC Of HOBIIA KOju OV IOBepuIal] CBakako 1 6e3pusnd-
HO OCTBapuo fa je fyr miaheH Ha BpeMe, a TO je M3HOC KOju ce Bobuja Ha
HITefHe yore y eypuma y 6anuy y Cpbuju, opodere, nmajyhu y Buny Bpe-
Me 3aKallllberha, Y KOHKPETHOM C/Iy4ajy Ha rofiuHy AaHa. Behe je yrBpanio
la Cy ce Ha JlaH JIOHOIIEHa OIIyKe OBe KaMare IIPeTeXHO Kperasne of 5%
(amp. VMuTe3a n Arpobanka) o 6% (Xumo Anme Appna, YHuBepsan 6aHka)
U HAILJIO fIa je CToma of 5,5% Kao cpefiba HajIpUKIafHMja. AKO IIOBEpUIALL
cMarpa fia je mpeTpieo ITeTy y BeheM M3HOCY HaKHafy MOXe TPOKUTH Y
HEKOM JIPyTOM IIOCTYIKY."

6) 3axmyuyu Onwitie ceguuye apouitiapa CliorHOTPIoBUHCKe
apouttpaxce xoja je ogpxcana 30. Hosembpa 2011. iog.

HeyjennayeHocT apOuTpakHe IIpakce IO NMUTAKY BIUCHHE CTOIE 3a-
Te3He KaMaTe Ha IIOTPaKMBama M3pakeHa y JeBu3aMa (a TakBa Cy CBa
npen CIOBPHOTPrOBMHCKOM apOMTPaKOM) 3aXTeBalo je IITO XUTHU)Y
nHTepBeHIyjy. CactaHak apburapa je oppkan 30. HoBeMOpa 2011. rox. y3
IOHOIIIebe je[[HOITTACHUX 3aK/by4yaKa Koju cy npociehenn u apoburpuma koju
HIICY IPUCYCTBOBAIM CaCTaHKY. ApOUTpM Cy KoHcTaroBainu fa Baxehu 3a-
KOH O CTomy 3aresHe Kamare 13 2001. Tofi. He cafp>Xu Ofpendy O BUCHHU
1 oOpauyHy 3aTe3He KaMarTe Ha MOTpaxyBama n3Meby momahux u crpannx
nmIa 'y cTpaHoj BamyTu. Kox TakBor crama cTBapu apOUTpM Cy cMaTpaiy ja
Oy moBepyoLMMa MOTPAXKVMBaWka y CTPAHOj BalTyTu Tpebano ja IpunagHe
KaMaTa y BUCHMHM PUKCHe cTore of 0,5% MeceuyHo obpadyHaTa KOHGOPMHOM
MeTogoM. OBaKBO CTaHOBMILTE Ce TEME/bUIO Ha aHAa/IOTHO] IIPMMEH! YIaHa
3 craBa 3 3akoHa O BUCMHMU CTOIe 3aTe3He Kamare u3 2001. rom. o BUCHHU
CTOIIE 3aTe3He KaMaTe KOja ce OFHOCHU Ha IMHApCKa NMoTpakuBama. Ibume je
IIPOIMCAHO /1a 32 Mecel] 3a KOj/ je CTOIa pacTa IieHa Ha MaJlo jeflHaKa Hy/u
VI je HeraTVMBHA, MeceyHa CTOIA 3aTe3He KaMaTe jefHaKa je PMKCHOj CTONN
on 0,5% mecedHo. Y OACYCTBY M3PMYMTOr 3aKOHCKOT peIleha O BUCUHU U
obpayyHy 3aTe3He KaMaTe Ha M3HOC IMOTPaKMBamba y CTPaHOj BaJIyTH U IO-
JaTaka o CTOIIM pacTa ljeHa Ha Majlo 3a Ty CTpaHy BajyTy, OBa IIpaBHa Ipas3-
HIHA MOpajia 61 ce MOITYHUTH aHAJIOTHOM IIPUMEHOM ofipende 4iaHa 3 cTaB
3 3aKkoHa 0 BUCHHM CTOIIe 3aTe3He KamaTe. TuMe ce 06e36ehyje ocTBapuBame
OCHOBHE CBpXe 3aTe3He KaMare Jja Ty>KHUKa obecxpabpu fia 3aKacHM ca JC-
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IUIATOM JIyTa a IOBepyolLja 3alITUTY Of IyOUTKa JOOUTM Off HOBIA Koju 61
IpeTpIIeo aKko M3HOC He 6u 610 ucrmahen Ha Bpeme.

MebhyTtum, 1 nopes oBako M3pakeHOr crasa apburapa CHOBHOTpPro-
BUHCKe apOuTpake He 3HAUM fla ce apOUTpaXKHa IpaKca yjefHa4mIa o 0BOM
nutamwy. Hanme, y camo e apbutpaxse omyke us 2012. ron. apobutpu cy
YTBpAWIN CTOIY 3aTe3He KaMaTe Ha rope HaBefleH HauyH: y ciopy T-11/10
y apOuTpaxkHoj oy foHetoj 14. pebpyapa 2012. rog. 3aTre3Ha KamaTa je
6una ogpehena y usnocy ox 0,5% meceuno a 'y criopy T-7/11 y apOuTpakHoj
ofnyuu foHeToj 12. mapra 2012. rofi. cToIla 3aTe3He KaMare je ysHocuia 6%
Ha ropuumeM H1BOy. Hanme y 06a criopa Ty»XMOIM Cy 3aXTeBau ,,3aKOHCKY
3aTe3Hy Kamary" 6e3 olpefe/berba lheHe BUCHHE. Y CBUM OCTA/IUM CIIOPOBM-
Ma Koju cy ce okoH4anmu 2012. Tofi. Ty>XKuonu ¢y U3pU4YUTO 3aXTEBAIN 3aTe3-
HY KaMaTy y BUCMHM eCKOHTHe crolle lleHTpamHoeBporcke 6aHke Te apOu-
Tpu Hucy mormu uhm ultra petita u gocyhusatu Behe cromne. Tako Ha mpumep
y criopy T-10/11, omnyka monera 13. jyna 2012. rox. gocyheno je 1,25% 3a-
Te3He KaMaTe Ha TOAVIIbeM HMBOY 3a IIepUOf Jole, y cnopy T-12/11, of-
nyKa goHeTa 21. jyHa 2012. rop. BUCKHa 3aTe3He KaMare je Bapupana of 1,25
mo 1,5% saBucHO of mepuofa moume a y cnopy T-4/12, omnyka gonera 07.
merieM6pa 2012. mocybeHa je 3aTe3Ha kaMTa 1o ctomy of 1% roguirme.

4. 3aKkoH 0 3aTe3H0j KamaTu u3 2012. rop.

Iapennno u HeyjeMHA4eHOCT IpaKce yCIel HEIMOoCTOjalba M3PUYNTE
3aKOHCKe ofpenibe Koja Oy perymmcana BUCUHY CTOIle 3aTe3He KaMare Ha Jie-
BU3HA IIOTPaKMBama Kao 1 OfTyKa YCTaBHOT cyaa Pemy6muke Cpbuje xoja
je crymmia Ha cHary 27. jyna 2012. rop. (Cn. inachuk PC, 6p. 73/2012) xojom
je yrBpbeHo na je ompenba wiaHa 3 ctaB 1 3akoHa O BUCVHM CTOIle 3aTe3He
Kamare u3 2001. rop. HeycTaBHa NPUHYIWIA j€ 3aKOHOZABLA Jja IPUCTYIIN
IOHOIIeY HOBOT 3aKoHa. HoBu 3akoH o BucuHu cTore 3are3He kamare (Cr.
inacnux PC, 6p. 119/2012) ctynmo je Ha cHary 25. genem6bpa 2012. rog.

YnaHoM 4 HOBOr 3akoHa yTBpheHa je BUCMHA CTOIle 3aTe3He Kamare
Ha TOAMINIbeM HUBOY Ha M3HOC Ayra y cTpaHoj BaayTu. Croma 3aTe3He Ka-
Mare Ha M3HOC Jlyra KOju IJIacK Ha eBpe yTBphyje ce Ha rOAMIIbEM HUBOY Yy
BUCHHe pedpepeHTHe KamaTHe cTone EBpoIcke IeHTpanHe 6aHKe Ha I7TTaBHE
onepanuje 3a pepuHaHCKHpame (Y MOMEHTY [IOHOIIEha 3aKOHA Ta TOMINbA
croma je maHocwna 0,75%) ysehane 3a 8%, anamorHo [upextusu 2011/7
EBporicke yHMje KojoM je perymmcaHa cToma 3aTe3He Kamate ([ImpexTnBa
2011/7 xoja ce mpuMemyje of 16. mapra 2013. rop. y 4iany 2 cTaB 1 Tauka 6
IPOIMICYje 3aKOHCKY 3aTe3Hy KaMaTy KOjy je Hy>KHUK oOaBe3aH fia IUIaTy 3a
Kallllbeba MPYIMKOM M3MMpema iyra Y BUCUHU pedepeHTHe cTome EBporm-
CKe IleHTpa/iHe 6aHKe Ha IIaBHe ollepalije 3a pepuHaHcupame yBehane 3a
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HajMame 8% a M3BaH eBPO 30HE Y BUCKHE pedpepeHTHe KaMaTHe CTOIe Ha-
IIIOHa/IHe [JeHTpanHe OaHKe, Takobhe yBehane 3a 8%).

Croma 3aTesHe KamaTe Ha JYT KOjU je M3PaXeH y JPYTMM BaayTaMma
yTBpDhyje ce Ha roguiImeM HUBOY y BIUCHHM OCHOBHe/pedepeHTHe KaMaTHe
CToIle KOjy IpOINCYje W/WIu IpUMemyje MPUINKOM CIIpoBohema ITTaBHUX
onepalyja eHTpaaHa 6aHKa 3eM/be JOMMIMIHE BanyTe yBehane 3a 8%, mTo
je Takobe carmacHo 3akoHOAABHOj Mpakcu EBporicke yHnje.

Y cnydajeBuMa Kajia je BUCHHA OCHOBHe/pedepeHTHe KaMaTHe CTOIle
yTBpheHa y ofpebeHoM pacmioHy of cTpaHe JOMMULM/IHE IieHTpanHe GaHKe,
Ta CTOIA, C€ y CMUC/TY OBOT 3aKOHA yTBpDyje Kao apuTMeTHyKa CpefyiHa MU-
HVIMA/IHE I MaKCMAJIHE CTOIIE.

Hapopnna 6anka Cp6uje nma 3a o6aBesy ja 3aTe3He KamaTe 13 WIaHa
4 o6jaBipyje 3a BaymyTe IpeABuheHe IpoOMICOM KojuM ce YTBphyjy BpcTe fe-
Bu3a 11 e()eKTVBHOT CTPAHOT HOBIIA KOjU Ce KYIIYjy ¥ IPOJajy Ha IeBU3HOM
TP>KUIITY.

Ynanom 4 3akoHa 0 3aTe3HOj Kamaty 13 2012. rof. je Tako I0Cye BULIe
Ol jellaHaecT TONMHA KOHAYHO PELIeHO NMUTambe BUCUHE CTOIe 3aTe3He KaMa-
Te Ha IOTPaXKMBambha M3pa’keHa Y HEKOj CTPaHOj BalyTH.

a) 3aitiesna kamaiia y tupaxcu CilomHoMipiosuHcKe apouitipaice ocne
25.12.2012. iog.

3aKOH 0 3aTe3HOj KaMaTH je CTYINO Ha cHary 25. neleM6pa 2012. rop. Te
€ 003MpOM Jja My je IpeTXOfu/Ia TpaBHa IPasHIHA y MTPAKCH Ce OffMaxX IT0CTa-
BIJIO IIMTalbe BUCHHE KaMaTHE CTOIE 3a OHA IIOTpa)kBalba Koja Cy JocCIena
Ipe IoYeTKa MpUMeHe OBOr 3aKOHa. Pemema y mpakcu Coo/bHOTPrOBMHCKE
apbuTtpaxke cy 6maa pasnindnTa.

Ha npBoMm Mecty, muTame je OMI0 HajjeTHOCTaBHMje y CTydajeBUMa
Kajia je CTpaHKa, MaKo je HOBM 3aKOH CTYIMO Ha CHary, 3aXTeBaJa KaMaTy
no ,pedepentHoj cromn lleHTanHO-eBpoICKe 6aHKe 3a eypo“ Kao IITO je
6uo cnyd4aj y cioposuma T-7/12, apbuTpakHa OmTyKa fjoHeTa 22. almpuia
2013. rop. n T-12/13, apbutpakHa omnyka goHera 20. mapta 2014. rop. Ta
Kamara Huje 6una un gocybena y3 obpasnoxeme apoutpaxuux eha fa je
»apouTpaxkHo Behe BesaHO rpaHmIaMa TYXOEHOI 3axTeBa ¥ MepOJABHOT
npasa“. ¥ crnopy T-2/13, apburpaxxna opryka foHeta 8. jyma 2013. rop. Ty-
JKWJIAIL je 3aXTeBao ,OMULMIHY KaMaTy . Apburap mojegyHali je TymMauuo
Ia je TyxXwlan ynorpe6/baBajyhn cMHTarmy ,JOMMIMIHA KaMara“, KOjy He
II03Haje 3aKOHOfIaBal] 010 CBECTaH IEHOI YCTa/beHOI 3HAYeHla Y CYJCKOj
u apburpakHoj mpakcu.” IllTaBuiie, Kako je cBOjy Ty>k0y moaurao HakoH
CTyIlalba Ha CHAary HOBOT 3aKOHAa O KaMaTHOj CTOIM MOTAo0 je TPAXUTIL... a
KaMaTy Ha CBOje IIOTPaKMBakbe y eBPUMa 3aXTeBa 110 CTOIM KOjy OBaj 3aKOH
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uspyunro nponucyje. O ce MehyTum onpezenno 3a JOMUIMIHY KaMary a
apbutpaxa Huje opnamheHa fa Ipekopadyje rpaHuUIle HETOBMX 3aXTeBa, Te
My je mocybeHa ympaBo oHa Kamara Kojy je OH TpaXkuo.“

Jlaneko Texxu caydaj je 6M0 Kajia Cy TY>KMOLM Y CBOM 3aXTeBY 3aXTe-
Ba/IM 3aTe€3Hy KaMaTy y ofpeheHOM IPOLIEHTY MM CaMo ,3aTe3Hy KaMary .
Kao mTo je mocrojasno mapeHnIo u HeyjeHaueHOCT ofipehuBame BucuHe Ka-
MaTHe CTOIIe U IIpe 3aKOHa O 3aT€3HOj KaMaT! MCTa Ce CUTyalija HacTaBu/Ia
U TIOCTIe IOHOLIEHa OBOT 3aKOHA IIOIUTO CY IO IPaBWIy NMOTpaKMBama U3
TyXOeHOr 3axTeBa OMIa JOCIe/Na Ipe CTylmama Ha CHary 3akoHa us 2012.
rop,.

Taxo je y cmopy T-11/12, apburpakHa opiyka foHeTa 25. jaHyapa
2013. rop. Ty>Xumalj je 3aXTeBao 3aTe3Hy KaMmary IodeB off 26.2.2009. rop.
Ia [0 UCIUIaTe MO ,,pedepeHTHO] KaMaTHOj cTomy Kojy yTBphyje LlenTpanna
6anka Cjenumennx [Ip>xaBa yBeheHoj 3a 6 IpoLeHTHNUX MOeHa . ApOuTpax-
Ho Behe je ycTaHOBUIIO f1a je OBaKaB 3aXTeB y CK/IAZly ca 3aKOHOM O 3aTe3HOj
kamary u3 2012. ro. 1 ca IPeTXOLHOM IIPaKCOM OBe apOuUTpaxke Te je yBU-
noM y web cajt Denepanuux pesepsu CAJl yTBpAWIO Aa je IpoCeYHa KaMaT-
Ha croma ofi ¢pebpyapa 2009. rox. mo janyapa 2013. rox. 6ua 0,145% te je
TOCYJMIO KaMaTy II0 cTomm of 6,145% Ha roguinmeM HUBOY.

Y cnopy T-14/11, apburpaxxkna omryka joHera 25. Mapra 2013. rog.
TY>KUJIALL je 3aXTeBa0 KaMaTy 110 CTOIM Of 5,5% Ha rofuiimheM HUBOY I10YEB
ox 21.4.2011. rop. no gaHa uciiate. Apo6urpakHo Behe je oreHmIo fa mepu-
og ox 21.4.2011. go 24.12.2012. rop. npencTas/ba IpaBHY IPasHMUHY Koja ce Y
CYACKOj ¥ apOUTPaXKHO]j IIPAaKCK PasIMINTO Monymasana. [losusajyhn ce Ha
3aK/byuKe ca cacTaHkKa apourapa of 30. HoBeMOpa 2011. rop. apOuTpaKHO
Behe je Hamwto 1a 6M ofroBapajyha kamMaTHa cTOma 3a IepHUOJ, OLEbE U3HO-
cua 6% Ha roguinmbeM HUBOY. Ho, Kako je Ty>Xmmal 3saxTeBao 5,5% 0BO My
je u mocybeHo jep 61 y mpoTHBHOM 610 IIpeKOpadeH TY>KOeH! 3aXTeB.

Y cnopy T-9/12, apburpaxksa omyka foHera 17. oktobpa 2013. rog.
TY>KI/IAL] 3aXTeBao ,3aTe3Hy KaMaTy  of AaHa pocrenocty — 1.10.2012. rog
ma J10 ucIate 6e3 gasber mpenysnpama. Apourap nojeanHall je JOCyano 3a-
Te3Hy KaMaTy 1o cromu of, 8,50% Ha ropuiimeM HUBOY IO KOje je IOIIao
IpUMeHOM 3aKOHa O 3aTe3Hoj KamaTty u3 2012. rop. (pedepeHTHa KaMaTHA
croma lleHnTpamHoeBpoIICcKe 6aHKe Ha IJIaBHE ollepauyje peprHaHCUpawma ¥
usHocy of 0,50% yBehaHa 3a 0ocaM IPOLIEHTHMX HOEHA).

Y cnopy T-3/13, apburpaxkna opryka goHera 20. gerem6pa 2013. rog.
TYXXWU/IAL] je TPAXKMO 3aTe3HY KaMaTy ,,II0 CTOIM IieHTpaaHe 6aHKe 3eMbe J10-
munwiHe Baxyte YCJI yBehane 3a 8 mporeHTHUX moeHa Ha 6 dakrypa ca
pokoBuMma pocneha: 1. u 20. janyap Te 17, 20, 27. u 29. ¢pebpyapa 2012. rog,.
na fo ucmare. ApourpaxHo Behe je y moTIyHOCTH YCBOjUIO TYXOeHM 3ax-
TEeB y IOIVIeAy BUCUHE 3aTe3He KamaTe I03MBajyhm ce Ha wiaH 4 3akoHa o
3aresHoj KamaTu u3 2012. rop,.
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Y cnopy T-11/13, apburpakHa ognyka goHera 21.mapta 2014. rog. Ty-
JKMJIAI] je 3aXTeBao 3aTe3Hy KaMaTy nodes off 1.6.2012. rof. ma go ucmiaTe
nosuBajyhu ce Ha wiaH 4 3akoHa o 3aTe3HO] kKamatu u3 2012. rox. Ap6u-
TpakHO Behe je ycBOjuIO OBaj 3aXTeB M JOCYAMIO KaMaTy y BUCUHU pede-
peHTHe KaMaTHe cTomne EBporcke IeHTpamHe OaHKe Ha IVIaBHe OIlepaluje
peduHaHCHMpama yBehaHe 0caM NPOLEHTHUX TTOEHA.

Y cnopy T-10/13, apburpakHa omnyka moHera 22. anpuia 2014. rop.
TYXXWIAL] je TPaKMO 3aKOHCKY 3aTe3Hy KaMary Io4eB Off jaHa focreha nse
¢dakrype —4. n 12.10.2011. rop. na o ucmiare. ApOUTpU Cy JOCYAMIN KaMa-
Ty oOpadyHaTy Ha TOAMIIbEM HUBOY Y BUCHHU pedepeHTHe KaMaTHe CTOIe
EBporicke nieHTpanHe 6aHKe Ha ITIaBHe ollepanuje pepuHaHcupama yseheHy
3a 8 mpoleHTHUX HoeHa. ApburpakHo Behe je 3a OBy CBOjy OfIyKy Hpy-
XKIJIO BeoMa NCLPIHO oOpasnoerme mosusajyhu ce fa 3akoH O 3aTe3HO]
Kamatu u3 2001. rop. xoju je Baxmo o 24.12.2012. rop. cafip>XKu IpaBHY
IPasHUHY Y NOIVIey BUCHHE CTOIle 3aTe3He KaMTe Ha IOTpaKMBarba U3pa-
JKeHa y CTpaHOj BalyTe Te [ja ce 3a IIepMOof] BaKeha OBOT 3aKOHA OBa IpaBHA
IpasHyHA VIMa IIOIyHUTHN IIyTeM aHA/IOrMje IPUMEHOM ofpende u3 wiaHa 4.
3akoHa 0 3aTe3Hoj KamaTy u3 2012. rog.

Y cnopy T-1/14 apbutpaxkHa ofryka goHera 15. centem6pa 2014. rog.
apbuTtap mojenMHAI] je NMPUMEHNMO PeTPOAKTUBHO of 15. cemrembpa 2011.
roJI., KaJja je MY>KHMK I1a0 Y JIOLIbY, KaMaTHY cTomy npensuheny y ui. 4 3a-
KOHa 0 3aTe3H0j KamaTu u3 2012. 6e3 6mpker o6pasoxemna.

U Ha Kpajy jemHO MOTIYHO CYyNIPOTHO pemrewe. Y crnopy T-5/12 apbu-
Tpa)kHa OJ/IyKa HoHeTa 28. fereM6pa 2013. rof. Ty>Kuall je 3aXTeBao Kama-
Ty of 0,5% MecedHo moves off 1.6.2012. rox. Ap6utpakHo Behe je onenmno
Ia je y BpeMe JOCIeNOCTY IOTPaXXMBamba BaXXIO0 3aKOH O 3aTe3HOj KaMaTy 13
2001. rop. xoju HUje IPONMCHBAO BUCUHY 3aT€3HE KaMaTe Ha IOTPaKMBatba
M3pa)kKeHa y CTPAHOj BaTyT! Te KAaKO HHUje ITOCTOjao 3aKOH Koju 61 ypemuo
BUCHMHY CTOIle 3aTe€3He KaMaTe 3a IIOTPaK/Bama y €BpPMMa, TO je 32 TaKBa
HOTpaKMBamba y IMpakcu npuxsaheHO cTaHOBMINTE [ja OBEPHOLY IpuUIIaja
3aTe3Ha Kamara IIo0 cromy Kojy LleHTpnaHa eBpormcka 6aHka Ipomucyje 3a
eypo. Y MOMeHTy IopHOIIewa TyxX0e, HajBuiIa crorna EBpoIrcke LeHTpa-
He OaHke (marginal lending facility) usHocuna je 1,75% Ha roguiumeM HMU-
BOY. 3aro je TyXxuony Ha yTBpheHy ob6aBesy TyxKeHoOr focybheHa 3aTesHa Ka-
Mara Off MOMEHTa IOfjHOIlIewha Ty>XOe [0 MCIUIaTe y BUCMHU Off 1,75% Ha
TOJVILIILEM HUBOY.

Kao mro ce BuAM M3 rope IpUKA3aHUX CIy4ajeBa, Y CBUM OBUM
CTy4ajeBMa apOUTPM Cy MPUMEHVIN jeAMHCTBEHY KaMaTHY CTOITY U 3a Ie-
puon Baxkewa 3akoHa 13 2001. — go 24.12.2012. a u mocje IMOLITO je 3aKOH
u3 2012. rox. cTrymmo Ha cHary. Tyx6eHu 3axTeBu Cy ce 6asupany Ha IO-
IyHU [IpaBHe IpasHUHEe KOjy je ocTaBmo 3akoH u3 2001. rog. myteMm ap6m-
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Tpa’kHe IIpaKce WIM AaHAJIOTHOM NpuMeHoM 3akoHa m3 2012. rox. Y cBum
Cly4dajeBMMa TY>KOeHM 3aXTeB je 6MO YCBOjeH OHAaKO Kako je ¢popMynmmcaH
OCVIM Y jeTHOM TIfie Cy apOUTpM LIeHWIN Aa je y mpakcy npuxsaheHo cTaHO-
BI/IITE Ja IIOBEPUOIY 3a Ije0 Iepuof, AOLibe IIpUIafia 3aTe3Ha Kamara IIo
cromu Kojy LlenTpanuna eBporncka 6aHka mponucyje 3a eypo. C 063upom Ha
IIAPEHMIO IpaKce BUMEM CMO Ja Cy apOMUTpU MCKOPUCTHIN CI060Ay Aa
ofipesie Kojy he mpakcy npumeHnTH.

Y cnepehum cinyuajeBuma koju he 6uty npukasanu apouTpu cy y mo-
I7Iefly CTOIle 3aTe3He KaMaTe IOfle/ININ BpeMe [IOLk-€e Ha IIepyOof IIpe CTyIamba
Ha cHary 3akoHa u3 2012. rop. n Bpeme IOC/Ie IheTOBOT CTyIIalha Ha CHary
a/y Cy ¥ IIpK TOMe pelilera Takobhe Oua pasmmynra.

Tako y cnopy T-9/13, apburpaxksa opryka goHera 24. anpuia 2014.
TOfl. TY>KUJIAlL je 3aXTeBao ,3aKOHCKY 3aTe3Hy KaMaTy mmodeB of 15.9.2012. ma
mo ucrtate. Apburap nojeguHar je 3a nepuog 15.9.2012. go 24.12.2012. yt-
BpAuo Kamaty 1o cromu 0,75% Ha rofuiimeM HUBOY Y CKIa/ly ca IIPETXO/IHO
YCTaHOB/BEHOM CYACKOM M apOUTPa>KHOM IIPaKCOM IITO IIpecTaB/ba pede-
PEeHTHY KaMaTHy cromy LleHTpamHOeBpoIicke OaHKe Ha IVIaBHE ollepaluje
peduHaHCHpamwa y ToM neprony. 3a nepuop o 25.12.2012. rop. (cTyname Ha
CHary HOBOT 3aKOHa O BUCVHIU 3aTe3He KaMaTe) I1a IO UCIIaTe CTOIA 3aTe3He
kamare je 0,375% ysehaHa 3a 8% mto ykymnHo usHocu 8,375%.

CmnuHo y criopy T-5/14, apbutpakHa omnyka joHera 14. okTo6pa
2014. rop. Ty>XWIalj je 3a IIepyUOf, fOLkbe Off 7. cenrTeM6Opa 2010. 3a jenHo, 1 25.
HoBeMOpa 2010. rof. 3a Apyro noTpaxkuBamwe Ia 1o 25. gerem6bpa 2012. rop,.
3aXTeBao fla ce kamaTa oOpavyHa I10 CTONM y BUCUHM pedepeHTHe KaMaTHe
crore llenTpamHoeBpoIcke 6aHKe Ha ITTaBHE oIlepanyje peprHAHCHpama a
of 25. HoBeMOpa 2012. a o KOHayHe MCIIaTe 110 YICTOj CTOIM CToma yBehaHoj
3a 8%. ApbuTap nojemuHaly je yCBOj1O OBaj TY>KO€HM 3aXTeB Y IIOITIENy BI-
CMHEe KaMTHe CTOIIe.

CynpotaH crTaB je uMao apbutap nojegunarn y cnopy T-15/13, ap6bu-
Tpa)kHa OfjIyKa floHeTa 17. jyHa 2014. rop. Ty>xman je 3axTeBao KaMaTy Ha
HOTpaKMBambe y aMepUYKUM J0/IapMMa y U3HOCY pedepeHTHe KaMaTHe CTO-
ne [lenrpanne 6anke Cjenumennux [IpxxaBa ypehane 3a 8% Ha ncrocras/beHe
¢dakrype ca garymuma gocrneha 18. n 21.11. u 3. u 5.12.2012. rox ma go uc-
wiare. ApOuTap nojefuHaly je ycBOjuo TyXXOeH! 3aXTeB 3a 3aTe3Hy KaMaTe
Koje 3a cBe yeTupu ¢axrype nounme tehu op 25.12.2012. rop na jjo ucriate
Kao JaTyMa of Kafia je MOTao Ja My ce IpU3HA Ty>KOeHU 3axTeB IO 3aKOHY
u3 2012. rop. mma 3a yoynyhe ok je 3axTeB 3a UCIUIAaTy Kamata o 24.12.2012.
rof. onbujen Oyayhm fma 3akoH O 3aTe3HOj KaMaTy HeMa PeTPOAKTUBHO
TEjCTBO a fla CTpaHKa 3a mepuop 1o 24.12.2012. rop. Huje onpenennna gpyry
BUCUHY KaMaTHe CTOIIe.
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III 3aTresna kamaTa y cIy4ajeBMMa Kajia ce IpuMemyje
CTPaHO NMPaBo

CrpaHke cy c10o60fjHe [ja MSPUYNUTO YTOBOpE CTPAHO IPaBO Kao Me-
POZIABHO 3a HUXOB IIPAaBHY OFHOC. AKO TO CTpaHKe HUCY ypajuie apouTpu
ozpebyjy nmpaBo Ha koje ynyhyjy konmsnoHe HOpMe 3a Koje CMaTpajy fa Cy
HajIIpUK/IaHUje y IaTOM CITy4ajy aKoje MOy BOJUTH IIPMMEHM HEKOT CTpa-
Hor nipaBa (4iaH 45 ctaB 2 [IpaBunauka CTA xoju je crynmo Ha cHary 2014.
rofi. u WwiaH 48 cras 2 panuje Bakeher IIpaBunHnka). Y o6a crydaja Bucuna
CTOITa 3aTe3He KaMaTe he ce ofpennTy mpemMa CTpaHOM IIPaBY.

Tako y cmopy T-18/03, apburpaxkHa omryka joHera 10. HoBeMOpa
2003. rop. cTpaHKe Cy YroBopm/e Ja Ceé Ha IbMXOB YTOBOPDHUM OJHOC IIpU-
MEHI HIBAjIJapCKO MTPaBO Kao MePOJaBHO MaTepujanHo Ipaso. IIpumenom
IIBAjI]apCKOT IIpaBa apOUTPY Cy OCYAMIN 3aTe3HY KaMaTy 3a IIepyO], I0I[ibe
y M3HOCY of, 5% Ha ropMiImbeM HUBOY.

Y cnopy T-23/05, apburpaxksa opryka goHera 6. pebpyapa 2007. rog.
CTpaHKe Cy y CBOM yTOBOpPY Koju je 3ak/pydeH 2002. rof. yrosopuie mpu-
MEHY ,,jyrocloBeHCKor 3akoHa“. Kako je y MehyBpemeHy momuio fo ap>kas-
HOIIpaBHE IIPOMEHE Te ,jyrOCTOBEHCKM 3aKOH HMje BMIIE II0CTOjao MIBa
Ap>KaBHO IIpaBHA IOpeTKa Cy mocrana cykuecopu 6usie CP Jyrocnasuje,
npaso Cpb6uje u mpaso Llpue Tope. Apburpu cy oneHwm fa je npaso Lipae
Tope 6mibke mOBe3aHO ca MOCTIOM M MOITIO OM ce cMaTpaTu Ja Ofrosapa
IPeTIIOCTaB/beHOj BObYU cTpaHaka. C mpyre crpaHe, npaso Llpue Tope 6u
610 MepoIaBHO U Kaja 61 ce y3eno Jia je Kaaysyaa o M3060py MepofjaBHOT
IpaBa HEeCTAHKOM IIPAaBHOT IIOpPETKAa KOjM je yTOBOPeH IIpecTasa [ia BaXI.
ApOuTpu Cy OLIeHWIN fia je y OBOM C/Ty4ajy HajlIpUK/IaHuje KOM3MOHO IIpa-
BIJIO IIpeMa KOMe Ce Y C/Ty4ajeBUMa Kajia Huje n3abpaHo, MepofjaBHO IIPaBoO
ozipebyje mpeMa IpMHLNITY HajTellbe IOBE3aHOCTH, Te 611 TO 6MIIO LIPHOTOP-
CKO IIPaBO KOje je HajTellllbe Be3aHO ca yroBopoM. [IpuMeHOM IpHOTOpCKOr
IpaBa Ha BUCUHY CTOIle 3aTe3He KaMare apOUTpU Cy NPUMEHWIN CTOIY Of
6% Ha ToguIIkbeM HIBOY KaKBa ce IpuMemyje y npasy Lipue Iope a Ha ocHO-
BY IIpaBHOT CTaBa 3ajefHNuKe cefHuie Ipabanckor u IlpuBpenHor onepema
BpxosHor cyna Llpue Tope o 9.12.2000. rof. Koja ce y HETOCTaTKy APYTUX
npomnuca npumemwyje y LIpHoj Iopn Ha moTpakuBama y CTPaHOj BamyTI.

IV 3aTesna kamara y cay4ajeBuMa Kajia ce IpuMemyje
Konsennmja YH o yroBopuma o mehynapongnoj npopmaju
po6e (beuka KOHBeHIMja)

Hobap meo cmopoBa koju ce pemanajy npeps CTA cy cnoposu u3
MebyHaponHe mpopaje a y BemmkoM 6pojy of BUX IpuMemyje ce Beu-
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Ka KOHBEHIIMja Kao MepOJjaBHO MaTepuja/HO IpaBo. KoHBeHLMja y YII.
78 npepsuba 06aBesy my>KHMKa Ha IUTahame 3aTe3He KaMare aay MIAK He
ypebyje cromy 3aTe3He kamaTe HM Ha4uMH HeHOr oOpadyyHa. Uman 7 ctas 2
KonBeHnuja mpomucyje fa nurama Koja ce TM4y mMaTtepuja ypehennx oBom
KoHBeHn1ujoM a xoja HICY U3PUUUTO PeElleHa ¥ H0j Ce pellaBajy IpeMa OIl-
IITMM HayenMMa Ha KojuMa oBa KoHBeHILMja IOYMBA WM, Y OLCYCTBY TUX
HadesIa IpeMa IpaBy MepOflJaBHOM Ha OCHOBY IpaBuiIa MehyHapopHor mpu-
BaTHOT npaBa. [Tomro je muTame npumMeHe beuke KoHBeHIMje U ofpehnBame
CTOIe 3aTe3He Kamare Takohe IPOMSBOAWIO IIAPEHWIO Y IPAKCH Y He0
3ak/pydaka ca Ommre cepuuiie apourapa CIO/bBHOTPrOBMHCKe apOuTpaxe
ox 30. HoBeM6pa 2011. rop. yuia cy u Ba 3ak/bydka Koja ce TUYy 3aTe3He
Kamare.

a) beuxa konsenyuja u ogpehusarwe sucute ciliotie 3aitie3He Kamaiie

ITpema Munbeme OmnuiTe cefHMIE apOUTapa N3PAKEHOM Y 3aK/bYUKY
Op. 3 mmTame CTOINe 3aTe3He KaMaTe je jefHO oy muTama ypeheHux oBom
KonBeHIMjoM a Koje HUje M3PUYUTO Y HOj pelreHo. Takobe je Temko yt-
BPAMUTY OIIIITA Hadena Ha Kojuma KoHBeHIMja moumsa Koja 6m mpyxma
OCHOB 3a ofipehuBame crome u HaumHa obpayyHa 3aTesHe KamaTe. CXOIHO
TOMe, CTOIIa 3aTe3He KaMaTe Tpeba fla ce ofipesy IpeMa IpaBy MepPOJaBHOM
3a yTOBOp Ha OCHOBY IpaBmaa MehyHapopHOr mpuBaTHOr mpasa. To mpaBo
MO>Ke OUTU MM CPIICKO MIM HEKO CTPAHO NpaBo. VIako je y IPUHIUITY OBO
MUIUbERe MPUXBATaHO y pakcy CrobHOTPrOBMHCKe apOUTpaxe, 610 je u
ApYTadMjuX CTaBOBa.

Tako y cropy T-1/06, apburpaxsna omnayka goHera 20.12.2006. rop,.
apbutpu cy Hauumm ja noumrto KoHBeHIMja HMje Ipolucana BUCKHY CTOIIE
3aTe3He Kamare Tpeba Jja ce IpUMeHM ayCTPMjCKO IIpaBo Koje mpenBuba fa ce
y CIy4ajy [olbe y MoCIoBuMa Mehy npefyseTHULIMMA IpUMembYje 3aKOHCKa
KaMaTHa croma of 8% M3HaJ OCHOBHe KaMaTHe CTOIle IIpM 4YeMy je 3a Ha-
pefHO MOMTYTOAVIITE MEePOJaBHA KaMaTHA CTOIA KOja je BaXKM/Ia MOC/IEeNber
Ka7IeHJAPCKOT JaHa IIPETXOLHOT IOTyTOAMIITA.

Mebytum, y cnopy T-2/12, apburpaxksa omryka goHera 15. MapTa
2013. rop. Ty)XWIall je Ha MOTPaKMBama M3 jefHOT yrosopa (paguio ce o
HOTpaXMBamb/IMa U3 Ba YTOBOpa) 3axTeBao kamary of 0,5% MeceqHO Io4eB
ox 1.10.2011. rox. ma fo ucIyiaTe oOpadyHaTO IMPOCTOM MeTOfOM. ApbOuTap
TIOjeMHAL] je YCBOjMO TYXXOEeHM 3aXTeB M JOCYAMO KaMaTy 110 Tope HaBeeHOj
cToIN MO3MBajyhy ce Ha MIPUHIINII TOTITYHe HaKHaJe Kao jeflaH Off OCHOBHUX
NpUHLUIA Ha KOMe TTounBa beuka KOHBEHIIMja ¥ YCTaHOB/bEHY apOUTPaskHY
IIPaKCy.

83



CTPYYHA MUIJBEIBA IIpaBo u npuBpena

6) beuka koneeHyuja u cnoboga yiosaparea eucuHe ciliotie 3aitie3He
Kamaiiie

Kao mro je rope pedeHo, mpema CpIICKOM IIPaBy CTOIIA 3aT€3HE KaMare
je uMIlepaTMBHe NPUPOJie ¥ He MOXKe ce MeHaTy BO/bOM CTpaHaka. Kana je
y nuTamy bedka KOHBeHIVja jelHO Of BeHMX OCHOBHMX IIPMHIIMIIA IIPOK/Ia-
MOBAHO Y 4/I. 6. je ayTOHOMMja BO/b€ CTpaHaKa, M3 Yera MPOM3UIasy, IIpeMa
munvbere Omuite cegHune apoéurapa ox 30. HoBeMOpa 2011. rop., uspaxe-
HOM Yy 3aK/bYUKy Op. 4, Ia Cy cTpaHKe ClI00OO[He a y CBOM YrOBOpPY IIpefi-
BlJle KAMaTHY CTOIIy 3a C/Iy4aj JOLIbe Yy MCIUIATU LyTa.

Tako y criopy T-14/10, apbutpaxkHa ofryka goHeta 27. jyna 2011. rog,
CTpaHKE Cy Y CBOM yTOBOPY INpelBUJENE 3a CIy4aj Kallberha Ca UCIIATOM
»IeHane“ y BucvHM 13% ropymme. YcBajajyhm Ty>xO6eHM 3axrte 3a fofieny
3aTe3He Kamare y BUCMHU off 13% Ha ropuiimeM HUBOY apOUTPaXKHM CYH je
IPOTYMAa4Mo Ja C€ HECYMILMBO PaJiy O 3aT€3HOj KaMaTH 4jy HAIIaTy 3aXTeBa
Tyxwial. ,C 063upom ga KoHseHija He cagpxu oppenbe kojuma ypebyje
IYHOB)KHOCT OBe K/Iay3yse (MMMWUTHpa 3aTe3Hy KaMary) y CK/Iajy ca Hade-
noM ayToHOMMje Bobe (umaH 6. KonBeHuuje) Hecymmuso je ma Konsenuuja
JOIYIITA CTPaHKaMa coOOIy Jja caMe ofipefie BUCUHY CTOIIe 3aTe3He Kamare
Kao HakHaJe 3a Kopuiherme HOBIIA KOjU AY>KHMK MMa Jia IJIATH MOBEPUOITY
33 C/Iy4aj HEUCITyH-eHha MIN HeypeNHOT UCIyHeHha CBOje YTOBOPHE HOBYAHe
obaBese jep apburpakHO Behe Hamasm fa Cy CTpaHKe yroBapameM 3aTe3He
Kamare of 13% Ha roguiumeM HUBOY IIpEJBUETe Y MOMEHTY 3aK/by4erha yro-
Bopa Moryhy yroBopHy moBpeny obaBe3e KyIILa 3aKalllibereM ca ItahameM
neHe ... ITo onenn ap6urpaxsor Beha yropapameM 3aTe3He KamaTe CTpaHKe
Cy CaIllacHO Hadely eKBMBa/JIEHTHOCTY y3ajaMHIX IIpecTalyja y ABOCTPaHOO-
0aBe3HNM YroBOpuMa, Ouje opaliheHe fa yroBope BUCHUHY 3aTe3He Kamare
o7 13% Ha ropuIImeM HMBOY C 063MPOM Ha CBe OKOTHOCTM yrOBapama, Caji-
PKVMHY YyroBopa M 3Ha4aj IpenmMeTa MCTOL. IIpy ToMme HujemHa OKOMHOCT He
yKasyje [ja je IpUINKOM 3aK/by4era YTOBOpa OM/I0 Koja Off CTpaHKa KOPUCTH-
7Ma cmab eKOHOMCKM TOJI0XKaj ApyTe CTpaHe, HUTY CBOj MOHOIOJICKY TIOI0XKaj
npumkoM oppebhnBama yroBopaux o6asesa. [lopex Tora, mTo je off moceOHOT
3Hayaja, Ha II0CTOjarbe TAKBMX OKOJTHOCTM Ce€ Y TOKY CIOpa HMjefHa CTpaHKa
HMje MO3MBAJA ... YKOIMKO je TYXXWIAIl TPIeo, 300T IOIbe Ty>KHUKA, IITETY
Koja je Beha off yroBopeHe 3aTe3He KaMaTe MOXKe Jia, Y CK/Iafy ca ofipenoom 74
KonBeH11je, ocTBapy NpaBo Ha pasnynKy usMely myHe mrTeTe 1 yroBopeHe 3a-
te3He Kamare.“ (VI3Box us ognyke T-14/10 op 27. jyna 2011. rox).
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V YroBopHa u 3aTe3Ha Kamara

3aKOH 0 OONUTralMOHVM OJHOCKMA He JJOIYIITA yroBapamwe CTOIe 3a-
Te3He Kamare. MehyTum, ako cy yroBopHe CTpaHe y CBOM YTOBOpPY Npef-
BUJlefie KAMaTHY CTOIly KOja Ce NpMMeElyje Ha HOBYAHO NOTPaKMBaIbe U3
yrosopa (HIIp. yroBOp O 3ajMy, YTOBOpP O IPOJaj/ Ha KPEAUT U CJ1.) U aKO je
YyTOBOp€Ha CTOIa BUIIA Off CTOIe 3aKOHCKe 3aTe3He KaMaTe OHjla ce IpeMa
u1. 277 craB 2 300 yroBopHa KaMaTHa CTOIA IIPUMEbYje U IIOIITO je TyXK-
HUK IIa0 y foumy. Bucuna cTone yropopeHe KaMmaTe OrpaHMYeHa je ofipef-
6ama 300 koje ce ofHOce Ha 3eneHamky yropop (wian 141 300). OBakas
CTaB IIOfIBYYeH je y 3aKk/byuKy Op. 2 ca Ommre cegnune apburapa ox 30.
HoBeMOpa 2011. rop.

Tako y Beh nurupanom cropy T-2/12, apbutpaskHa OfIyKa HOHeTa
15. mapta 2013. rof. Ty>Xuaal je y Ty>kKOeHU 3aXTeB CTaBUO MOTPAKVBaba
U3 [Ba yroBopa. ¥ IPBOM yTOBOPY CTpaHKe Cy IpefBujene Aa je Kymal fy-
*aH fa aha kamaty o 8% Koja ce o6padyHaBa off yroBopoM npeasubeHor
faTyMa UCIOpyKe pobe 1o yroBopoM mpepsubeHor gaTyma ucmare. [Ipyru
YyrOBOp HHUje cafip>kao TakBy ofpen0y. ApOuTap IOjefuHaIl je OIy4MO Jja
IITO Ce TH4Ye MOTpakKMBama M3 IPBOI yroBopa KamaTa off 8% Tpeba fa ce
IpYMeHM M TIOUITO je KyIall I1a0 y JOIY ca MCIVIATOM KYIOBHe IieHe. Bu-
CMHa KaMaTHe CTOIIe y MOIIefly MOTPaXXMBamba U3 APYror yroBopa pelleHa je
¢ 003MpoM Ha OIIITe IPMHIUIIE Ha KOjUM No4nBa bedka KOHBeHIMja.

VI 3ak/py4ax

Moske ce KOHCTAaTOBATH Jja je y HallleM IIpaBy /O Cajia BICUHA CTOIe
3aTe3He KaMaTe Ha IIOTPaXMBama U3Pa)keHa Y AeBM3aMa M3PUINTO O1Ia pe-
Ty/IMCaHA Y jeJHOM KpaTKOM BPEMEHCKOM Iepuopy — o 1993. no 2001. rog.
Te off caMor Kpaja 2012. rof. na Hajga/be. OBa IpaBHA IIpa3HMHA KOjy je 3a-
KOHOJIaBal] OCTaBMO, C/Ty4YajHO MIM HaMePHO, JJOBeJIa je N0 HEJOYMUIA U Be-
JIMKOT NIapeHN/Ia pellema Koja Cy ce nojaBuia y npakcu Cro/bHOTProBMHCKE
ap6urpaxe. Vako je Crio/bHOTProBMHCKa apOuUTparka Kao MHCTUTYIMjA [I0-
KylIaBajla fia OBy IIPAaKCy yjefHa4M y M3BECHOM Opojy ciydajeBa apouTpu
HJCY C/Ie[IWIM YCBOjeHe CTaBOBE OpraHa apOuTpaxke ¢ 003MpoM Ha CIob6Oxy
KOjy Majy Y OJ/Iy4MBaIby.

ITo cTynamy Ha cHary HOBOr 3aKOHA O 3aTe3HOj Kamary, 25.12.2012.
TOJI. HUCY pelleHN po6IeMM KOjy ce TUYY CTOIIe 3aTe3He KaMaTe Yy IepUoay
Ipe CTyNama Ha CHary oBor 3akoHa. Hamme, ako ce nma y Buiy fia je nepu-
Ofl 3acTape KaJja ce pajyu O KyIOIpPOJIajHMM YTOBOpMMA TPU TOfIMHE Kafia ce
npumemyje 300 umm yeTupy rofuHe Kaja ce npuMeryje Konsennuja o 3a-
cTapenocty, Te 10 roguHa Kao OMIITM POK 3aCTAapeNoCTy Kafla Cy Y NUTamby
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APYTY TIpaBHM MOC/IOBY HECYMBUBO je fa he oBo nuTame 6apem jour Heko-
JIMKO TOfVHA My4nTy apourpe Crio/bHOTPrOBMHCKe apOuTpaKe.

MHoro Mame HeJOYMUIIAa OCTaB/ba IIPMMeHa CTPAHOT IpaBa uau beu-
Ke KOHBeHIIje.

Ha ocHoBy mpuHnuma ayToHOMMje BO/be Ha KoMe Iodmba bedka
KOHBEHI[Vja CTpaHKe Cy CI00OJIHe Jja yTOBOpe CTOIy 3aTe3He KaMare, YKOJII-
KO BJXOB YTOBOP CIIajia y Ioj/be MpuMeHe oBe KoHBeHIuje.

AKO Cy cTpaHKe y YroBopy IpefBHjene KaMaTHYy CTOIy Koja ce
IpuMeyje Ha HOBYaHO IIOTPaKMBambe U3 yroBopa (yroBop o 3ajMy, Ipogiaju
ca OfITOKeHNM pokoM Imahama WM Ha KPefuT), ako je yToBOpeHa KaMaTHa
croma Beha off cTome 3akOHCKe 3aTe3He Kamare, Kamara ce oOpadyHaBa IO
YTOBOPEHOj CTOIN 1 TIOLITO je JYXKHUK I1a0 y JOIIHbY.

Mirjana CUKAVAC, PhD, LL.M. (American University Washington
Collegue of Law)

Secretary, Foreign Trade Court of Arbitration of Chamber of Commerce
and Industry of Serbia

DEFAULT INTEREST ON DEBTS DENOMINATED IN
FOREIGN CURRENCIES PRACTICE OF FOREIGN
TRADE COURT OF ARBITRATION OF CHAMBER OF
COMMERCE ON INDUSTRY OF SERBIA

Summary

The paper gives an overview of the default interest rates on debts denomi-
nated in foreign currencies in the practice of the Foreign Trade Court of Arbi-
tration of the Chamber of Commerce on Industry of Serbia in the last fifteen
years. It analyzes four situation depending on the applicable law. Where the
Serbian law applies, since 2001 to the end of 2012 the former Law on Default
Interest Rate did not explicitely regulate default intrerest rate on debts denomi-
nated in foreign currencies which caused problems and different FTCAS prac-
tices. The new Law on Default Interest Rate entered into force on December 25,
2012 and solved the issue but the default interest rate before December 25, 2012
is still open to discussion. The application of a foreign law caused less problems:
if parties agreed on the application of a foreign law to the main contract or it is
applicable under the provisions of private international law, arbitrators applies
relevant interest rate under this law. If the UN Convention on Contracts for the
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International Sales of Goods (CISIG) is applicable law for the main contract the
matter of the interest rate is governed but not settled under the CISIG. In this
case two solutions are possible: some arbitrators resolved the issue under the law
applicable by the virtue of private international law, another attempted to solve
it on the basis of the general principles of the CISIG. Finally, under the provi-
sions of the Serbian Law on Obligations, if a stipulated interest rate is higher
than the default interest rate, it continues to run even after the debtor’s delay.

Key words: default interest rate, foreign currencies, Foreign Trade Court of
Arbitration, applicable law.
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Ip Jacmuna BYKOTWh
moueHT PakynTeTa 3a MPUMeHEHN MEHAIMEHT, eKOHOMUjy U puHaHCHje,
beorpap , Yausepsurer Ilpuspegna akagemuja Hosu Cap,

YJIOT'A JABHOT BEJTEJXHUKA VY IIPABY
IMPYUBPENHUX OPYIITABA

Pe3ume

Y Hawem tipasy jasHu benexHux je ysegeH 3aKoHOM O jasHoM benedx-
HUWIA8Y vuja ipumena io4ure og 1. cetistiembpa 2014. iogune. Osum 3axoHom
lipegeubena je 06a6e3HOCTH cauurasara y o0nuKy jasHobeneiHu4Kol 3atc-
HUKA 3AUUCHUKA CA CegHUUe CKYUUTHUHe aKUUOHAPCKOT gpyuiiea ca suuie
0og 100 axyuonapa, Kao u 3aUcCHUKA Ca CeqHUUa gpyiux opiana gpywiiliea
Yy cknagy ca 3aKOHOM U OcHusaukum axitom gpywiiiea. Cem iioia, uciium
3axkoHom tpegeuhera je moiyhHOCT ga jasHu OeneiHUK 6puiL 08epy 0gnyka
opiana yupasmarea upuspegroi gpywiiliéa Kaga je Ho3san ga o yuunu. Yxo-
NuKo UpuspegHa gpywiiea epuie pactionaiare HetlokpeiliHocitiuma, onga he
yiosopu o iiome MOpATiu OUliY cavurbeHu y 00UKy jasHobeneiHuuKol 3a-
auca. Cnegehu cnyuaj ige moxce gohu go yuewha jasenoi 6enexcnuxa je osepa
uotniiuca Ha OCHUBAYKUM aKihuma Upuspegrux gpyuiiasa, Kao u Ha gpyium
FUX0BUM AKTUUMA Y CKIAGY ¢a 3aKOHOM O TUpuspegrum gpyuiieuma.

Kmyune peuu: jasnu benexicrux, npuspegna gpywiniéa, 3ailUcCHUK ca ceqHuye
CKyuuitiute, ogepa ognyxa opiana yipasmwara, pacionaiarbe
HelloKpelHoctiuma, osepa totiiiuca.
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I YBog

3aKOHOM 0 jaBHOM GenexxHMIITBY' je mpenBubena 06aBesHOCT jaBHO-
OeneXXHMYKOT 3aNMCHNUKA (KOju TIpeficTaB/ba BPCTY jaBHOOENMEKHIUYKe
ucrpase)” 32 3aIICHUK Ca CeHNIlE OCHUBAYKe CKYMIITHHE U JPyTe CKYTI-
IITHHE aKLMOHAPCKOr APYWITBa Koje uMa Buuie of 100 axumoHnapa, Te 3a
3allMICHMK Ca CEJHMIE APYror OpraHa aKIMOHApPCKOr APYLITBAa Kajla Taj
OpraH y CKIajly ca 3aKOHOM KojuM ce ypebyjy npuspenna gpymrsa u om-
IITYM aKTOM JIPYIITBA OJIy4Yyje O NUTambMMa U3 HAJIEKHOCTY CKYIIITHHE.
Ocum TOTa, OCHMBAYKMM aKTOM NIPUBPEJHOT [PYIITBA MOXeE Ce NpeaBue-
TY Jla 3alIMCHMK Ca CeJHMIIe U APYTMX OpraHa APYIITBA OJHOCHO 3alMCHUK
ca cefHMIle OpraHa Jpyre BPCTe NMPUBPETHOT APYIITBA MOPA MMATH OOIMK
jaBHOOENIEXHNYKOT 3ammcHUKA. [Jla/be, jaBHM OeneXXHMK je oBmamtheH na
BpILIM OBEPY OJI/IyKa OpraHa ynpas/baiba IIPAaBHOI /IMIIA Kajia je IO03BaH Jia
TO yYMHM, a CauMeHa MCTpaBa MMa CHary jasHe ucmpase.” Takohe mpu-
BpelHa IPYLITBA MOTY OMTM YTOBOpHE CTpaHe KOJ| yTOBOPa KOjuMa ce BPIIN
pacronarame HEIOKPETHOCTUMA, a KOjyI MOpajy OUTU 3aK/by4eHU Y OOIMKy
jaBHOOE/IeXHNYKOT 3aIuca.

3aKOH O NPUBPEJHMM JAPYIITBMMA Y MeTy KOjU perymuiie Gpopmy
OCHMBAYKMX aKaTa NPUBPEJHUX [PyLITaBa IPOMNCYje Jla ce TOTIMUCU Ha
OCHMBAYKOM aKTy (YyTOBOp O OCHMBAKY WM OfITyKa O OCHMBAIbY) OBepaBajy
Yy CK/Tafly ca 3aKOHOM KOjUM Ce BpIIM oBepa moTmiuca.’ Haumu oBepe mOT-
TCa peryicaH je y 3aKOHy O OBepaBaiby IMOTINCA, PYKOIICA U TIperica,’
I7ie je HaBeJeHo Jla OBe ITOC/IOBE BPIIM OMIITUHCKM CY7, (Cajila OCHOBHU CYJI)
aKO OBMM VIV IPYTMM 3aKOHOM HUje Apykunje mpensubeno.” Takobe, 3akon

1 3akoH o jaBHoM 6enexxuumrsy (Cnysbenu inachux PC, 6p. 31/2011, 85/2012 n 19/2013;
mape y pycnorama: 3JB), u. 86.

2 JaBHOOeNEXHMYKe MCIIpaBe Cy: MCIIpaBe O IPaBHMM IIOC/IOBMMA U NU3jaBaMa Koje Cy
CacTaBMIN jaBHU OeleXXHULM (jaBHOOETEXHUYKM 3aIMCK), 3allUCHULM O NPAaBHUM U
ApyrMM pafibaMa KojuMa Cy IPUCYCTBOBaIM jaBHU OeleXXKHUIM (jaBHOOETeKHIIKN
3aIMCHUIM), TMOTBPAE O UMIbeHMI]aMa KOje Cy IOCBEHOUNMIN jaBHU OeIesKHUIN
(jaBHOOETEXXHIYKe TIOTBPJiE) U HejaBHE MCIIPaBe KOJ, KOjUX je jaBHNU GeleXXHUK OBEPIO
TIOTHVIC VIV UCTIPABY Y IIMHN, OFHOCHO OBEPMO Ay TEHTMIHOCT IIPEINCa, TPEBOJA MIN
u3Bofia (jaBHOOeIeXXHMYKe oBepe). BpcTe jaBHOOEMIEXHNYKUX MCIIPaBa Cy MpOINCaHe y
3JB, 4. 6, JOK Cy IIOCTIOBY KOjJ Cy Y HaJIKHOCTH jaBHOT OenexxHuka oppebenn y 3Jb,
9. 4.

3Jb, . 96.
4 3JB, yn. 82 cT. 1 Tau. 5.

3akoH o nmpuspenHuM apyuwrsuMa (Caysmobenu inacuux PC, 6p. 36/2011 u 99/2011; name
y ¢ycHorama: 30I1M), wr. 11 cT. 2.

6  3akoH 0 OBepaBamwy NOTINCA, pykomyca u npenvica (Crnymbenu inacnux PC, 6p. 39/93),
91 2 cT. 1.

7 Y un 2 cr. 2 3aKOHa 0 OBepaBamby MOTINCA, PYKOINCca ¥ Npemca je npensubero fa ose
II0C/IOBe 00aB/ba M ONIITUHCKA yIIpaBa Kao MOBepeHe IIOCTIOBe.
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0 jaBHOM Oe/IeXXHMIITBY IpenBuia opepy MpMBAaTHUX VMICIPaBa Kao jeHY Off
IeTTATHOCTY jaBHOT OeIeXXHMKa,® jaBHOOENEKHIYKe OBepe Kao jefHy BPCTY
jABHOGETEXHMYKIX MCTpaBa,” Pery/Iuiie TIOCTYIAK U JOKa3Hy CHary oBepe
TOTINCA Ha HejaBHOj mcnpasu (nmeranmsarmja)'’ u usjegnavasa 1o fejcTBy
OBepy IIOTINCA HAa HejaBHO] MCIPABU IIpefi OETeKHMKOM ca OBEPOM KOjy
BplIIe CyZi0BU 1 opranu ynpase. C 0631poM fa 3aKOH O jaBHOM Oe/Te>KHIIIT-
BY TIOUMIbE /12 Ce IpUMetsyje off 1. cenrembpa 2014. romure,'! To he onf Tama
(o ycmoBoOM fia ce He IIPOMEHM 3aKOH KOjJ pery/uiile OBepy IOTINCA) TPU
opraHa (OCHOBHM CYJi, OpTaH yIpaBe U jaBHU Oe/IeXXHNK) 6MTH HaIIeXHN fa
U3BpIIE OBEPY MOTNNCA Ha OCHMBAYKOM AKTY IPUBPEJHOT IPYIITBA, Ka0 1
3a ipyre oBepe noTnmca npensuieHe y 3aKoHy o MpUBPENHNM PYLITBUMA.

Takobe, jaBHu 6enexxHUK je opnamheH Aa M3ha MOTBPAY O MPOTECTY
MeHMIIe VIM 4eKa, CXOJHO 3aKOHMMa KOjyU PerylIMIIy MeHUIy U 4eK aKo je
IPOTECT NOAUTA0 jaBHYU OeNIeXXHMK WM CTpaHKa. - OBa MOTBpAA ce cacTap/ba
y CKknIamy ca ofipeibaMa 3aKOHA O jaBHOM O€/IeXHMIITBY, IIPefiCTaB/ba MOT-
BPAY O YMIbeHNIIaMa KOje je TOCBEe0YNO jaBHNU Oe/leXKHMK, OHa je jefjHa BpCTa
jaBHOOe/IeXXHMYKe JMCIIpaBe U ¥Ma CHATy jaBHe MCIpaBe.

Y nameM TekcTy paga 6uhe Hajmpe peunm o 06aBe3HOM jaBHOOEeX-
HIYKOM 3aIIMCHMKY, O OBEPY OIJIyKa OpraHa yIpaB/baiba IIPABHOT JINIIA, KA0
1 0 00aBe3HOCTH jaBHOOEIKHIMYKOTL 3aIlyca 3a YTOBOP O pacloyiaramy He-
HOKPETHOCTMMA Kajja Cy YTOBOpPHE CTpaHe KOf MCTOT (jemHa mm obe) mpu-
BpefHa IpyuITBa. 3aTuM he 6MTH pedn o oBepy moTmyca (eraansanuju) Ha
OCHMBAYKOM aKTy U JPYI¥MM aKTUMa Koja je Kao obaBe3a npensuheHa 3ako-
HOM O NPUBPERHNM APYLITBUMA.

I1 JaBHOOEIEKHMYKM 3aIIMCHUK

Y Matepuju NpaBHUX IIOC/TIOBA jaBHOOENEXHMYKM 3allMCHUK je
jaBHOOENIEXHNYKM aKT KOjUM ce yTBpDyje HacTymame UMIEHNIA Of KOjUX
3aBUCU IYHOBAXHOCT ofipeheHOr mpaBHOr IIOC/Ia, UCITyHeme obaBesa U3
MIpaBHOT IIOC/Ia MJIM HAaCTyTame fejcTaBa MpaBHOT nocna.!? Mebyrtum, jaBan
OeNe>XHMK BPIIM CauMEbaBarbe 3allMCHNUKA U Y CUTYyaljaMa Koje ce He MOTY

3Jb, 4. 4 cT. 1 Tau. 1.
3Jb, ur. 6.

10  3JB, 1. 92.

11  3Jb, . 182.

12 3Jb, um. 91 c1. 1 Taw. 4. O yno3m jaBHOT 6ene>xXxHMKA Y MEHMYHOM ¥ 4EKOBHOM IIpaBy
Bup. He6ojima Joanosuh, ,,Yiora HoTapa y o61acTyt IpuBpefHuX fpymTasa’, y: Jparop
Xubep (ypenHuk), Jasnobenexruuxo tipaso, beorpan, 2006, ctp. 457-475.

13 [ejan Bypbesuh, ,JaBHoGenexxunukn aktu®, y: Jparop Xubep (ypemHuk), Has. geno,
crp. 137.
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IOABECTH IIOJ, IPABHM [10CA0, KA0 ILITO je TO CIy4aj Ca 3alMCHIULIMMA Ca CKYTI-
IITVHE VIV [APYTOT OpraHa aKIMOHAPCKOT APYLITBAa OFHOCHO OpraHa fipyre
BpCTe NPMBPENHOr ApyluTBa. YomuTeHo ropopehu, mormo 6u ce pehu na
jaBHOOE/IEXXHMIKM 3alMICHIK MIPEfICTAaB/ba BPCTY jaBHOOETEKHIUKE UCIIPaBe
y KOjoj ce BpIIM KOHCTaTOBalbe HACTyIama offpeheHnx mpaBHUX YMbeHNIa
OJfHOCHO HACTYyIIama IIPABHOT [iejcTBA Ofjpel)eHNX n3jaBa 1 pajbu Of CTpaHe
jaBHOT Oe/Te>XHMKA.

3aKOHOM O jaBHOM Oe/IeXXHUIITBY je fieTa/bHO HpefBubeHa cappxu-
Ha jaBHOOE/TEKHIYKOT 3alVICHUKA. YKOJIVIKO MCTV He CafIpKU CBe 3aKOHOM
npenBubeHe efeMeHTe OH HeMa CBOjCTBO HUTM IIPABHO JI€jCTBO jaBHE UCIIpa-
Be, C TMM IITO CBaKa CTPAaHKA y IOCTYIIKY CacTaB/baiba jaBHOOETEKHIYKOT
3aIMICHMKA KOja MMa IIpaBHYU MHTEPeC 3a TO, MOXKe JOKA3MBATHU [ja UMIbEeHNIe
yrBpbheHe y emy Hucy uctunnute. Cafip>kiiHa jaBHOO/IeKHIYKOT 3aIVICHIKA
je CIMYHA Cafp>KMHY jaBHOOETEKHIYKOT 3aIlNCa, Te VICTY CafipXKV: MOfIaTKe
0 jaBHOM O€/IeXKHUKY I U3jaBy O BeTOBOM jaBHOOETEKHIYKOM CBOjCTBY, IIO-
JaTKe O yYeCHMUIMMA Y IIOCTYIIKy CacTaB/balba 3alVICHUKA (CTpaHKe, 3aKOH-
CKM 3aCTYIHMK, ITyHOMONHUK, CBEMIOK, BEIITAK, IPEBOANIIAL], TyMad), II0fa-
TKe O Ha4MHy yTBpDMBama HUXOBOT UJEHTUTETA, TEKCT Cafip>KUHe M3jaBa,
ONNC M3HECEHMX M ONKEHUX YMIbEHUI]A, OINC HEMOCPENHOI OIlaKamba
jaBHOT Oene)XHMKa O UMIbeHMIIaMa Koje Cy Off 3Hadaja 3a cacTaB/bambe
jaBHOOENIEHMYKOT 3aIMCHIUKA, OIMIC NPENy3eTUX Pajiibi jaBHOT Oe/le)KHMKa
U OPYTUX y4eCHUKa y IOCTYIIKY, ONMC Cafp>K/MHe KCIIpaBa y Koje je jaBHIU
OeneXXHMK M3BPIINO YBUJ, KaO ¥ OCTaje MOflaTKe O M3jaBaMa, YMIbeHNIIaMa
U pajilbaMa Koje ce YHOCe Y 3alMCHMK (aKO ce 3allCHUK He CacTaB/ba Y
jemHOM JlaHy WM Ce CacTaB/ba y jefHOM flaHy amyu ca BehuM mpexmuaymma
OHJIa je MOTPeOHO KOHCTAaTOBATM JIJaH U BpeMe JaBama 13jaBa, IpefysnMarma
pajmby U OHaKama JIN M3HOIIeHAa YMIbeHNIIA), O3HAUYeHhe CBUX JCIIPaBa
KOje ce NPWIaXy jaBHOOEIe)KHNYKOM 3aIMCHMKY, JaTyM, BpeMe ¥ MeCTO
cacTaB/baiba, M3jaBy /la Cy YYECHMUIIM IIOYYEHM O Cafjp>KMHY ¥ IIPaBHUM IIO-
cleuIiaMa faBama ofipeheHe usjaBe, omajkarma, ONMCHMBAbA U 3AMVCHIYKOT
yTBphuBama ofpehennx unmmeHuIa, MOTINCE YIeCHNKA (CTpaHaKa, 3aCTYII-
HJIKa, TyHOMONHNKa, IIpeBOAMOLIA U TyMadya) ¥ jaBHOT Oe/le)XKHNKA, Kao U
IbETOB I1eyar 1 mraM6msb. Ha cacTaB/pame 3anMCHMKA ca CeHNIIE CKYIIIITH-
He aKI[MOHAPCKOT APYINTBA U Ca CEJHMIIE APYTOr OpraHa JPYIITBA OTHOCHO
ca ceflHM1le OPTaHa JpyTe BpCTe IPUBPESHOT IPYIITBA CXOIHO Ce IIPUMERbY]jy
ofipenibe Koje ce OJHOCE Ha OBepaBambe OJIyKa OpraHa yIpaB/baiba IIPABHOT
nmnIa, a o yemy he xacHuje 6uty Buiue peun. Illto ce Tnye popme u mocrymn-
Ka cacTaB/balba Ha jaBHOOETIE)KHUYKM 3aIMCHNK Ce CXOJHO IPUMEY]jy Ipa-
BIJIA KOja Ce OfIHOCE Ha OOMMK M MOCTYIAK CauylMibaBamba jaBHOOENTeXHIIKe

ucnpase. !

14  OmmTy eneMeHTH IpefBuDEHM 3a CBAKy jaBHOOENeXHNUKY UCIpaBy Hamase ce y 3]b,
41, 63-71, a Ipu HEHOM CayMibaBalby MOpa Ce MCHOLITOBATHU IIOCTYNAK CauMibaBaiba
jaBHOGene>xxHM4Ke ucrpase npegsuben y 3Jb, wr. 72-81.
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3aKOH O NPUBPEIHUM [PYLITBMMA PETyINIle 3alMCHUK Ca CeTHUIle
CKYTIITMHE aKI[MOHAPCKOT JIPYIITBa,'> MehyTUM y OBOM 3aKOHCKOM TEKCTY
ce HuUIJe He NMoMume ydyeurhe jaBHOr Oelle)KHMKA IPVINKOM CadyMbaBarba
3aIlMCHNKA ca CKymuTuHe. Boheme 3ammcHuka ca ckymiuriHe je 06aBesHo,
a 3alMCHMK BOAM 3aNMCHUYAP KOTa VIMeHYyje IpefceSHUK CKYIIITIHE, KOju
U TIOpeJi MMEHOBamba 3alMCHMYApa OCTaje OATOBOPAH 3a IETOBO YPEfHO
Bobeme. YKOIMKO APYIITBO MIMa CeKpeTapa OHZIa OH BOAY 3aIVICHUK Ca Cefi-
HMIe CKYIILITVHE ¥ OATOBOPAH je 3a YpefHO caulibaBarbe VICTOL. 3alCHUK
ce cauMmbaBa HajKacHUje Y POKYy Off OCaM JjaHa JjaHa Ofp’KaBama CeJHMIIE
CKyNITHMHe. 3aKOHOM Cy TIpefBuheHn 1 06eBe3HN eleMeHTH 3amucHuKa, ®
YBUJ, y 3aIIICHUK, YyBabe VICTOL, @ HheroB CACTaBHM [e0 IPeCTaB/ba CIMCAK
JnIa Koja Cy y4eCTBOBAJIa y pajy CefHUIIe CKYILITIHE, Ka0 1 JOKa3! O IMpo-
HIICHOM casuBamy cefHuie. CaulbeHN 3alMCHUK MOTINCY)Y HpefceIHUK
CKYIIITHHE, 3aIMICHIYAP OJHOCHO CEeKpeTap YKOIMKO VICTY IOCTOjU U CBU
YTaHOBM KOMMCHje 3a IIacambe, a IPeNCeJHNUK CKYIIITHHE OFHOCHO CeKpe-
Tap ApyLITBA JYXXHM CYy Jla UCTM y POKY OF TpM AaHa Of JaHa 0b6aBe3HOTr
cauMmaBama JIOCTaBe CBYM aKI[MOHApMMa WIM Jja Ta objaBe Ha MHTEpHET
CTPAaHMUIM APYLUITBA OFHOCHO MHTEPHET CTPAHMUIM DPETUCTPa IPUBPETHUX
cy6jexata y Tpajamy o MunuMyM 30 mana.!’

C 0631poM Ha HaBeIeHO OFHOCHO Ha YMIbEHNIY Jia 3aKOH O IIPUBPeN-
HVM JIPYLITBMMA He pery/uiie ydenrhe jaBHOT Oe/le)KHMKA Ha CEHUIIN CKYII-
TVHE OJHOCHO CauyMibaBarbe 3alMCHUKA Ca CeJHMIe CKYIIITIHE aKI[IOHAp-
CKOT JIPyILITBA Ofi CTPaHe jaBHOT OeIeXHMKA Yy OOMNKY jaBHOOETEKHUYKOT
3aIIMCHIKA, a OBO je mpeaBuheHo y 3akoHy 0 jaBHOM OeIeXXHMIITBY, CMaTpa-
Mo fia he HaKOH moveTKa npyMeHe 3aKOHa O jaBHOM Oene>xxHMITBY (1. cemn-
tem6bap 2014. rogune) ydenrhe jaBHOT Oe/le>XHMKA Ha CEIHUIV CKYIIITHHE
6uTy 06aBe3HO, Te Aa MpefcefHNK CKyuITnHe Hehe nmMaTn cnobony fa 6upa
Koje /e he ¥MeHOBaTK 3a 3amMCHMYApA, jep he To y cBakoM Cirydajy Mo-
paru fa 6yne jaBHu 6enexxunk. OBo he 6uTy mpaBuo u Kaja gpyuUITBO MMa
cekpeTapa. Y Be3l ca OBMM IIOCTaBjba Ce U MIUTakbe OTOBOPHOCTH 3a YPEILHO
Bobeme 3ammcHuka. C 0063MpOM [ja 3alMCHUK Ca CeJHMUIle CKYIIITUHE aK-

15 3O0IIM, un. 363.

16  3anmcHMK 06aBe3HO CafipXU: JATYM M MeCTO Ofjp)KaBarmba CefHIIe, MMe JILa Koje je
BOJJM/IO 3aIMCHUK, MMEeHa YWIAHOBA KOMUCHUje 3a IVIacaibe, CaXeT IPMKa3 paclpase IO
CBaKOj Ta4Ky JAHEBHOI Pefa, HAYMH ¥ Pe3y/ITaT I/Iacamha 110 CBAKOj TAYKM JHEBHOT Pefja
ca IperefoM JOHeTUX OfTyKa, 6poj AaTux rmacosa, 6poj Baxkehux rmacosa u 6poj rma-
coBa ,,3a% ,Y3OPXKAHU 1 ,TIPOTUB“ IO CBAKOj TAYKM [JHEBHOT Pefia O KOjoj Ce IIacaso,
IMTarba aKIMOHAPUMA U JJATe OfTOBOPE, K0 ¥ IPUTOBOPE HeCarMacHMX aKIMOHapa.

17 O sanmcHUKYy ca CefHMIe aKLIMOHAPCKOT PYLITBA, O [IejCTBY OAYKa CKYIIITUHE U aKO
HIICY YHeTe Y 3allMICHMK M aKO IPVIMKOM BODerba 3aICuHMKa HUCY TTOIITOBaHA 3aKOHOM
yrBpheHa mpaswia Buy. Mupko Bacumesnh, Komiianujcko ipaso — Ilpaso upuspegrux
gpywitiasa, 7. uspame, beorpan, 2012, ctp. 361; Mupko Bacumesuh, Komianujcko u
wmpiosurcko fipaso, 5. usgame, beorpan, 2013, ctp. 121.
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IIVIOHAPCKOT JIPYIITBA BOAY jaBHM O€NeXKHUK Y OO/MNKY jaBHOOETEKHIYKOT
3aIMCHMKA, []a Cy CaipyKMHA MCTOTL, Kao 1 (HopMa M IIOCTYIAK CaYMIbaBarba
[eTa/bHO pery/IucaHyM 3aKOHOM O jaBHOM OIeXHMIITBY, Jja IPONUCHO
CaulibeH jaBHOOEIeXHNYKY 3aIIMCHUK IMa CBOjCTBO U IIPABHO JI€jCTBO jaBHE
ucnpase, To he 3a BberoBo caummabame IpeMa APYIITBY OMTU OATOBOPAaH
jaBHU OeneXXHMK. 3aKOHOZAaBal] je yBohemeM oBe MY>KHOCTM jaBHOT Oerex-
HMKa M TIPONNCYBabeM 00aBe3HOCTH jaBHOOETEKHIYKOT 3alVCHUKA 32 3a-
NVICHYUK Ca CEHMIE CKYIIITIHE aKLIMOHAPCKOT IPYIITBA MM APYTUX OpraHa
APYLITBa OFHOCHO OpraHa Jipyre BpCTe MPUBPESHOT APYIITBa (y CKIamy ca
OCHMBAUK/M aKTOM) JIMao y BMIY IIPBEHCTBEHO KOHTPOJIY U 3aIUTUTY 3a-
KOHMTOCTM Y Pajy CKYIIITHHE, Ka0 I KOHTPOIY 3aKOHUTOCTU O[JIyKa Koje
CKyMIITUHA KoHOCK. [Ja 61 jaBHM 6Ge/le)XHUK YCIEIIHO OfTOBOPUO OBOM 3a-
JaTKy MCTM Mopa fo06po IMO3HABaTM MaTepyjy IpaBa IPUBPESHMX [pPYLI-
TaBa, Ka0 M OCHMBAYKMU aKT, CTATYyT U JIPyra aKTa aKLJMOHAPCKOI APyLITBa
OIJHOCHO OCHMBA4KM aKT U Jpyra aKTa OPyrUX BpCTa IPUBPENHUX ApYyIITa-
Ba KaJla je BUXOBMM OCHUBAYKUM aKTOM IpefBubheHa obaBesa caunmabamba
jaBHOOE/IeXHNYKOT 3aIMCHUKA Ca CefHMIIe HeKOT OpraHa IpyLITBa.

[Tpommcyjyhm o6aBe3saH oOMMK jaBHOOENEKHMYKOr 3alMCHUKA 3a
OCHMBAYKY M JIPyTy CKYIIITVHY aKI[MOHAPCKOT APYIITBA ca mpeko 100 akum-
OHapa 3aKOHOJaBall je MMao y BUAY jaBHa aKLJMOHAPCKa IPYLITBA KOja MMajy
Buie o, 100 axkiyoHapa u Ijie IMOCTOjM AUCIIEP3Mja OCHMBAYKOT KalMTana
OJJHOCHO 1Ma0 je y BUAY 3alUTUTY IpaBa MAamMHCKUX AKIMOHApa. Y IpaBy
Penry6rmuke Cpricke (3akoH o puBpeanM ApymTeuMa) ' mpensubeno je o6a-
Be3HO yyernhe jaBHOT 6e/leXXHMKa (HOTapa) Kao 3alicHIYapa Ha OCHMBAYKO]
CKYNUITYHY OTBOPEHMX aKLIMOHAPCKUX AIPYIITABA, KA0 ¥ HA CKYIIITUHU KO-
TMPAHMX AKUMOHAPCKUX APYLITABA. CmuHo pememe npuxsaheHo je 'y
XPBaTCKOM IIPaBy.

O61mMK jaBHOOENMEe)KHNMYKOT 3alVCHMKA TIOpef 3alliCHNUKA Ca CeTHNUIIe
CKYIIUTYHE aKIIMOHAPCKOT APYLITBa ca mpeko 100 akumuoHapa, Mopa MMaTu
¥ 3aNIMCHMK Ca CEJHMIIE APYTOr OpraHa aKI[MOHAPCKOT JPYIITBA Kafla Taj Op-
raH y CKJIaJy ca 3aKOHOM KOjuM ce ypeDyjy npuBpegHa ApymITBa 1 y CKia-
Iy ca OMNIUTMM aKTOM TOT IPYLITBA OfIydyje O MUTAmMMA U3 HA[JISKHOCTH
ckynutuHe apymTsa. CXogHO ofpenbdaMa 3aKoHa O IIPUBPEIHUM APYLITBU-
Ma CKYINIUTVHA JAPYIITBA MMa CBOj 3aKOHCKM (KOjM je M MMIIepaTMBHM) Je-
JIOKPYT OfITy4YMBaba,” Kao U CTATyTapHMU JIETIOKPYT (Of/Ty4MBabe O APYTUM

18  3akoH o mpuspegHuM apyurrsuMa (Cnysbenu inacnux Peitybnuxe Cpiicke, 6p. 127/08).

19 Mapko Pajuennh, ,Hotapu y 3akoHy o npuspenHuM apyumrsuma Permy6nuke Cprcke®,
IIpaso u tipuspega, 6p. 4-6/2010, cTp. 80-81.

20 Bup. He6ojura IMapkuh, Mnagen Hukomuh, Brmagumup Ipmancky, ,Osnaimheme
jaBHUX Oe/eXKHNKaA — HOTapa Y TPrOBUHCKMM ¥ M3BPLUIHUM CTBapuMa‘, y: TpagmimoHan-
HO caBeToBame npaBocyba ,,Bpman 2008 Ciieuaj u spusaitiuszayuja, beorpagn, 2008,
cTp. 253-254.

21 O 3aKOHCKOM JI€IOKPYTY OfiTyuMBama ckymuruae sug. SOIIJ, um. 329.
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NNUTalkyMa Y CKJIafy ca 3aKoHOM 1 ctaryToM). C 0631poM fia je [e/oKpyr
CKYIIITHHE y NPUHLIMIY MMIIEPATUBHY, CAMO OpPTaH y Yujy HaJJIOXKHOCT (II0
3aKOHY M CTaTYTy) CIafia OfIy4MBame O ofpeheHOM mmTamy, 3aBUCHO Of
IPUPOJie IIpeAMeTa OfTyuMBama 1 y CKJIa/ly ca 3aKOHOM U CTaTyTOM, O MO-
Tao OMUTyYUTH O JleJIeTalij) OfTy4NBamba Ha IPYTY OpTaH, ako 3aKOH TaKBY
Jleeranujy 03Bo/baBa MM He UCK/bydyje.”? Y MofiepHOM TIpUBPEHOM Hpa-
BY OBa Jie/leraljyja HaJJIe)KHOCTY CKYIIITVHE Ha APYTY OpraH HUje OGHOCHO
Hehe 6MTHU MMPOKO 3aCTyIUbEHA.

OCHUBAUKMM aKTOM aKIIOHAPCKOT [PYLITBA MOXe Ce INpelBUIETH
obaBe3a cauMmbaBamba jaBHOOETEKHIYKOT 3aIVICHUKA 33 3aIMCHUK Ca Cefli-
HIIIe ¥ IPYTMX OpraHa OBOT JPYLITBA Kajia OJIy4dyjy O MUTamUMa U3 CBOT
IeNoKpyTra — of0op AUpEeKTOpa OFHOCHO HAa/I30pHY Of00p U U3BPIIHY Of00p
(xama je ympas/pame APYLITBOM OPTaHM30BaHO Kao ABofoMHO). Takobe ce
OCHMBAUK/M aKTOM JIpyre BpCTe IPUBPENHOT PYLITBA MOXe IpefBUETI
obaBe3aH OO/MMK jaBHOOENIEKHMYKOT 3alMCHMKA 3a 3aIVICHUK Ca CeJHMIIA
IJIXOBYIX OpraHa (Ha IIpyMep, 3a 3alMCHMK Ca CefHMIIe CKYIIITHHE APYLITBa
C OTpaHMYEHOM OATOBOpHOIINY, Kao M 3a 3alVCHUK Ca CeJHNUIIe HAI30PHOT
ombopa OBOT JpYLITBA Kajja je yIpaB/bame APYLITBOM ABOJOMHO). C 0031-
POM f1a je jaBHM OeIeXKHMK JIuIle Koje o0aB/ba jaBHY CITyXOy HENIPUCTPACHO,
a je y obaB/pamy Cyxbe caMOCTaIaH M He3aBMCaH, Kao U Jja je OH JIuIle Off
jABHOT MOBEpema,>> TO je KOPUCHO Jla Ce Y OCHUBAYKOM aKTy HPUBPETHOT
ApyLITBa IpefBuan ob6aBesa mwerosor ydemrha y caunmaBamy 3allCHUKA Ca
cegHMIla opraHa ApyumTBa. ¥ mpaBy Peny6muke Cpricke je mpepsubeno na
YKOJIMKO 3aIMCHUK Ca CKYILITUHE [PYLITBA C OTPAHNYEHOM OIrOBOpPHOIIhy
He moTmuine mpecegaBajyhu, To Hehe yTmiarm Ha IYHOB)XHOCT OJJTyKa
CKYIIITVHE YKOIUKO je HOTap CaYMHMO 3aIlMCHUK (MAKO IPUCYCTBO jaBHOT
6eneXHIKa y OBOM C/Ty4ajy Hitje 06aBe3HO 110 3aKOHY).”

IIT OBepa opjryka opraHa ynpas/bama IPaBHOT TMIA

OBepa ofylyke opraHa yIpas/barba IIPABHOT JIMIjA Ce BPLIM Kaja je
jaBHU OeJIe)XHMK MO3BaH Jla OBEpPY TaKBY OJIyKY JOHETY Ha CETHMIN, a Jia
MPeTXOJHO HYje BOAYO 3alMCHIK ca CETHMIIe CKYNIITHHE aKLIMOHAPCKOT UIN
3aMMCHUK Ca CeHNUIIe APYTOr OpraHa APYLITBAa OFHOCHO 3aIMCHUK Ca CeTHMU-
Ile opraHa fipyre BpCTe IpUBPEJHOT APYIITBA, a HA HAYMH KaKO je TO U3JI0-
JKEHO Y IIPETXOTHOM JIelTy paja. Y TeKCTY OJJTyKe Koja ce oBepaBa Mopa OuTn
HaBefleH IaH M Yac CeJHUIIE Ha KO0joj je OJIyKa IOHET], ONMCAH TOK CeHMUIIE

22 M. Bacumesuh, Komitanujcko dpaso - IIpaso ipuspegrux gpywiniasa, ctp. 353.
23 3]b, un 2.

24 M. PajueBnuh, ,,Horapu y 3akony o npuspegaum gpymrsuma Peny6muke Cprcke®, cTp.
81.
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aKo je TO IIOTpeOHO pajay OlleHe IYHOBaKHOCTY OJJTYKe, a Ofi/TyKa Mopa 01T
BepHO 3amucana.”> YKommKo 6110 KOji yIeCHUK CefTHMUIIE OPTaHa yYIIPaB/batha
3axTeBa [ja ce YTBPAM MAEHTUTET IpefcefaBajyher m fpyrux ydecHuka Ha
CeHNIIN, jaBHY OefeXxHMK he To yuMHUTN Ha Ha4MH npeBubeH 3akoHOM 3a
yTBphUBame nenTHTeTa cTpanKe.”® HakoH yHOIIema y NCTIpaBy rope Habe-
IleHMX elleMeHaTa 3allMCHYK CBOjePyYHO IIOTINICYje NpeficeiaBajyhm Ha cen-
HMIIM Ha KOjOj je JOHeTa OJTyKa, a HAKOH TOTa jaBHM Oe/lTeXHMK OBepaBa Ja
je mpepcenaBajyhu cBOjepy4HO MOTIMCA0 UCHPABY y KOjOj je campyKaH TeKCT
ofiTyKe. YKONINKO TpeficenaBajyhm omgbuje fa mormmiie ncrpasy OfHOCHO 3a-
IVICHUK OHJIa jaBHM O€eXHMK MOpa IIOC/Ie TeKCTa 3alMCHMKA YHETY CBOjY
u3jaBy y Kojoj moTBphyje fia je nmpencenaBajyhem nonyheno fa normmure 3a-
NJICHYK, a IOTOM U3jaBy jia je oH To of6mo. Takobe je npexsubeno fa jaBHu
Oe/le)XHUK NOTINCYje ¥ OBepaBa OBY M3jaBy Ha Ha4uMH IpefiBubeH 3a oBepy
ucnpasa. OBfle ce MUCIM Ha HaulMH KOji je IpefiBubeH 3a oBepy McrpaBse
(comemHM3anuja) jep oBa MCIpaBa MMa y LEVHU CHAry jaBHE MCIIPaBe, Tj.
IoKasyje OHO ILITO Ce Y 10j HoTBphyje.

ITocmatrpajyhu rope HaBemeHo Moxe ce pehu fia ce ¥ 'y 0BOM cydajy
pamu o popMM jaBHOOETEKHIYKOT 3allMICHUKA jep 3aKoHofasal y wi. 96 3Jb
Ha HEKOIMKO MeCTa IIOMMIbe 3alMCHUK, a U CTaB/ba Y JY>KHOCT jaBHOT Oe-
NIeKHNKY fla Y UCIPaBU HaBefie TOJATKe O CETHMIV, YYeCHUIMMA, OMNIIe
TOK CeHMIle, Te Jia OJIyKy OpraHa yIpap/bama BepHO 3ammire. MehyTnm,
3a pas/uKy off 06aBe3HOT 06/IMKa jaBHOOETEXHNIKOT 3alVICHMKA 3a 3aIlNC-
HMK Ca CejHMIIe aKIMOHAPCKOT IPYLITBA, APYTOT OpraHa APYLITBAa OZHOCHO
OpraHa Jipyre BpcTe IIPUBPENHOT APYLITBA cXoaHO 4. 86 3]b oBako oBepe-
Ha OJTyKa CauMibeHa y crenyuduyHoj GopMM 3alMCHMKA HUje IpenBubeHa
Kao ob6aBe3a Beh je ocTaB/beHO Ha BObY OBJIAIINEHMM IUIMMA Yy IPAaBHOM
ULy pa ofIyde fa i he fja M030BY jaBHOT Oe/leXXKHMKA Jla U3BPIINM OBEPY
OJUTyKe OpraHa yIpas/baba. HapaBHO IOJI yCITOBOM Jia ce He paji O OfIyLu
JIOHETOj Ha CeJHUIM OpraHa yIpaB/bama 3a YMjy 3aIMCHMUK je Kao obaBe3Ha
npensubena hpopma jaBHOOENTEKHIIKOT 3aIIVMCHMKA.

IV Yrosopu o pacnonaramwy HENOKPETHOCTUMA

3aKOH O jaBHOM OeleXXHMIITBY IpenBuba 06aBe3HOCT jaBHOOemeX-
HIYKOT 3aIlica 3a yrOBOpe O Paclojlaramby HEMOKPeTHOCTVMA. YOIIITEHO
roBopehn yropop o pacronaramy HeIOKpeTHOCTMMA IIpeficTaB/ba popma-
HJL YTOBOP Tj. TaKaB YTrOBOP 3a UMje Ce 3aK/byderbe, 3aKOHOM WV BO/bOM
cTpaHaka, 3axTeBa U ucIymeme onpebene dpopme.”” Hakon mouerka mpu-

25 3]Bb, um 96 cT. 1.
26 Bup. 3]b, un. 74 cT. 2 1 3.
27  Cnob6opau Ileposuh, Qopmanuu yiosopu y ipaharckom iipasy, Beorpan, 1964, ctp. 26.
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MeHe 3aKOHa O jaBHOM O€NIe)XHUIITBY OBaj YyrOBOp MOpa MMaTu (Gopmy
jABHOBEIeXHIYKOT 3amyca® i1 yKOMMKO Hitje caqutbeH Y TOM OOTMKY VT He
caip>xu ob6aBe3He TOfaTKe, UCTU HeMa CBOjCTBO HUTY IIPABHO /IejCTBO jaBHE
ucnpase. V3 oBora mpomsmnasu fa Gopma Kof OBOT YyTOBOpPa IpeEfCTaB/ba
Ib€TOB KOHCTUTYTUBHU €JIEMEHT. ,1]aK 1 aKO ITOCTOj! CafpyKaj IpaBHOT MOCTIa,
OH je 3aKOHCKM 00aBe3yjyhu Tek oHZa Kafa My CTpaHKe Jajy ofroBapajyhm
06mk.“?’ Jlo moueTka TpuMeHe 3aKOHa O jABHOM GEMEXHUIITBY YTOBOP O
pacronaramy HEIIOKPETHOCHMA Ce 3aK/by4dyje Y MMCMeHOj GopMM, a HOTIINCK
yropapada OBepaBajy Koj Cypa.

Ospe ce Hehemo 6mke 6aButu Gopmom oBor yroBopa Beh hemo
ncrahy Heke crenPUIHOCTY Kafja CY yTOBOPHE CTPaHe y ICTOM IpUBpefHa
APYIITBA U KaJja MICTYU 3aK/bydyjy OCHMBA4YM Ca IPUBPEJHUM IPYIITBOM IIPK-
JIMKOM YHOCA IIpaBa CBOj/HE Ha HEMOKPETHOCTM y MMOBUHY JPYLITBA.

1. YroBop o pacnonaramy HemoKpeTHOCTHMa n3Meby
NPUBPENTHUX APYLITaBa

JenHa op 06aBe3a jaBHOT Oene)KHMKA IIPUIMKOM CacTaB/bakba MCIpaBe
OJJHOCHO jaBHOO€/Ie)KHIYKOT 3aII/ICa O YTOBOPY O PacIo/Iaramby HEOKPeTHO-
CTVMa je MCIIMTVBambe CIOCOOHOCTY yToBapama I oBjlalherma 3a 3acTyname.
Kapa je jemHa o yroBOpHMX CTpaHa NMPUBPESHO APYILITBO jaBHU OelTe>XHUK
je my>KaH fa IpoBepM Aa /M VICTU MMa YTOBOPHY CIIOCOOHOCT jep merosa
YTOBOPHA CIIOCOOHOCT 1 TIpaBHA CIIOCOOHOCT IIPECTajy CTe‘{a;eM. YroBopHa
CMocO6HOCT mpecTaje Beh MOKpeTameM cTedajHOr MOCTymKa ' >% jep maHOM
IIOKpeTama MCTOT IpecTajy obnamrhema 3aKOHCKMX U YTOBOPHMX 3acCTyII-
HMKa ¥ oBjamheme 3a 3acTymame IPUBPEJHOr APYLITBA Y CTEYajy Ipemasu
Ha CTeYyajHOr YIPaBHMKA, KOjii MOXKe CaMO M3y3eTHO 3aK/by4MBaTH YyTOBOpe
y MMe U 3a payyH IPUBPETHOr APYIITBA (Ha IpMUMep, YTOBOpe Ha OCHOBY
KOjUX Ceé HaCTaB/bajy IOC/IOBY MPERY3eTUX MOC/E TIOKPeTarha CTEYAjHOT I10-
crymka u cm.).>® TlocTojame COCOGHOCTY 3a yroBapame je 6UTHO jep yKo-

28  3Jb, w1 84 npensuba 0o6aBesHy cafp>KIHY jaBHOOETEXHIUYKOT 3aIlNCa.

29 Becna Pujaser, ,,Ynora Hotapa y rpahanckom npasy Cnosennje’, Ananu IlpasHoi ¢a-
kynitieiia y Beoipagy, 6p. 1/2010, ctp. 113.

30 3axoH o mpomery HemokpetHocTr (Cnyscbenu inactux PC, 6p. 42/98 u 111/09), 4. 4.

31 Hacympor ToMe, IpaBHa CHOCOOHOCT IPUBPEFHOT CybjeKTa IpecTaje TeK 10 OKOHYAHY
CTEYajHOT MOCTYTIKA.

32 IlpaBHa fiejcTBa CTedaja Ha YTOBOPHY CIIOCOOHOCT HACTYIIAjy JAHOM MCTHUIIAkba OITIaca O
IIOKpEeTalby CTeYajHOr IIOCTYIIKA Ha OIIacHOj Tabmu cypa. Takobe, mokperame cTedajHOT
IOCTYINKa ormaurasa ce u y Cryx6enom rnacauky PC. Pelrerse 0 IIOKpeTamy CTeUajHOT
IIOCTYIKa JOCTaB/ba Cce ¥ Permcrpy mpuspemnux cybjexata. O oBoMe BUJ. 3aKOH O
cTevyajHOM nocTynky (Cnyxbenu inacnux PC, 6p. 84/2004 u 85/2005), 4. 57 u 59.

33 O osome Bup. Mapko Bypbesnh, ,,Horapujar u yropopu, y: [I. Xubep (ypenHuk), Has.
geno, cTp. 228 1 3aKOH O CTeYajHOM MOCTYIKY, Wi. 60 cT. 1 u 4. 104 cT. 1 Tay. 2.
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JIMKO MCTa HE MOCTOjM, Tj. YKOJIMKO je YTOBOp 3aK/by4eH Ca IPUBPETHUM
APYWITBOM HaKOH OTBapama CTE€YajHOT IOCTYIIKA, a MMa 33 NPeAMeT CTBApU
WIN TIpaBa Koja y/las3e y CTe4ajHy Macy, UCTU He IPO3BOAM IIPAaBHO JIE€jCTBO.
YKONMKO je [IOIIIO O M3BpIIerma obaBese I3 TaKBOT YyTOBOpa, Bpahame fla-
TOT je Moryhe camMo 1o NMpaBMIVMa CTEYajHOT MOCTYTIKA, Tj. CPA3MEpPHO BU-

CHA HOTpa)KI/IBaH)a.34

Kako mpuBpefHO ApYIITBO Y 3aK/bydery YroBOpa 3aCTYIajy HEroBK
opranu (y 3aBCHOCTH Off BpPCTe IPYLITBA Pas/lINKyjy ce M OpraHy Koju Bplie
3acTymame), TO je OMTHO f1a ce IPWINKOM CadlibaBarba JICIIPaBe O yrOBOPY
YTBpAU Aa mu noctoju osnamtheme 3a 3actymame. [Togamy o osmamheHoM
3aCTYIHMKY OZHOCHO 3aCTYIHMIMMa ce yHOce y Perumcrap mnpuBpesHmx
cybjexara u 06jaB/byjy Ha MHTEpPHET CTPAHULM ATeHIMje 3a IPUBpPeIHe pe-
ructpe. Ilopen yBupa y perucrap oBu HOAALM ce MOTY Ca3HAaTy U U3 M3BOJA
u3 perucrpa (koju he mo mpaBuiy jaBHOM OeNeXXHMUKY MOFHOCUTY 3aCTYII-
HUK TpuBpenHor Apyurra). Opnamherse 3a 3acTymame MoXKe 00yXBaTUTH
CBe YyroBOpe KOjU CIIajiajy y ie/IaTHOCT APYIITBA, a MOXKe OUTH 11 OTPaHIMYEHO
o o6umy. ITopary o ToMe fa je oBnaurherse 3a 3aCTyIame OrPaHNYEHO, K0
¥ 0 IOCTIOBMMA KOje je 3aCTYNHUK oBnamheH Jja 3ak/by4n yHoce ce y Pern-
CTap MpUBpemHNX cybjexara.”> Y MpaKcy ce OBa OrpaHWYera y 3acTylama
usMeby ocTanor ofHOCe 11 Ha yroBOpe O pacronaramy HeIOKPeTHOCTUMA.

ITopen rope HaBefeHOT jaBHU OeNIeXXHUK Tpeba [ja BOAM padyHa ja n
ce Y KOHKPETHOM CIIy4ajy pafill O CTUIa’khy OJHOCHO pacIlofaramy VMOBMU-
HOM BeJIMKe BPeHOCTH jep y TOM CIy4ajy BaxKe IoceOHa mpaBuna. Cruname
OIHOCHO pAcCIIOfIaralme OBAKBOM JMMOBMHOM MOXKE Ce CIIPOBECTM YKOJMKO
VICTO IIPETXOIHO VIV HAKHAJHO Of0OpYU CKYIIIITIHA ¥ TO TPOYETBPTUHCKOM
BeNHOM IIpUCYTHMX aKIOHapa ca IpaBoM Inmaca. Ilof MMOBMHOM Benyke
BPEIHOCTH IOpasyMeBa ce TaKBa MMOBMHA (y KOjy CIlafiajy cTBapu U Ipa-
Ba, u3Meby ocrasor u mpaBo CBOjuHe Ha HEMOKPETHOCTM) 4YMja BPETHOCT
usHocu 30% 1 Bullle yKyIHe VIMOBMHE JAPYILITBA IpeMa KIUTOBOJCTBEHOM
CTamy Ha IaH JOHOUIEHa OfIyKe O CTUIAky OJHOCHO pacronaramy. Vsyse-
TaK IpefiCTaB/ba TAKBO CTUIIAke OFHOCHO pacliojiarame Koje je U3BPILICHO Y
OKBMPY Pe€fIOBHE JIeTTaTHOCTH ;[pymTBa.36
34 Bupa. M. Bypbhesuh, nas. geno, ctp. 230.

35 VYKonmKo orpaHMUela 3a 3acCTyName HIUCY yHeTa y Permcrap, nmuua Koja cy M3BpIUNIa
yBUI 'Y UCTU N KOja Cy CaB€CHaA y HOI‘HC/IY BaHPEruCTapCKor crama HE MOI'Y 360F TOTra
TpreTu mrTeTHe nocnepune. OBO je MocenuIla Hayena jaBHOCTM perucTpanmje u yc-
TUHNUTOCTY U CAaBECHOCTH, KOja Cy TPOINMCaHa ¥ 3aKOHY O PErMCTpaLujy MPUBPETHIX
cy6jexata (Crnyxbenu inacnux PC, 6p. 55/2004, 61/2005 u 111/2009), 4. 3 u 6. O oBoMme,
K40 11 0 HeOC/IEAHOCTIIMA HALIeT [IPaBa y [OI/IeAY PericTpanuje IpUBPefHNX CybjeKara
Buj. M. Bypbesuh, nas. geno, ctp. 238-240.

36 O nojMy, IOCTYNKY CTHUIL]alka M paclofaraa MMOBMHOM BeIMKe BPEJHOCTH, Kao 1 O
IIpaBHYM MOC/IefIL[aMa MOBPefie ofpenada O pacHojaraby UMOBIMHOM BeNMKe BPEHO-
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2. YroBOp 0 YHOCY HEIOKPETHOCTH y IMOBIHY APYLITBA
OJl CTpaHe OCHMBAaYa

OCHMBAYKMM aKTOM IPUBPERHOT APYIITBA OCHMBAYM OFHOCHO OCHM-
Ba4 MOTy IIpey3eTy Ha cebe 06aBe3y yHOIIEHa y APYIITBO HEeHOBYAHNUX YIIO-
ra, Tj. yjora y crBapuma u npasuma. Kaja ce pain o yHOLIEHY Y APYIITBO
HETIOKPETHOCTY OJHOCHO IIpaBa CBOjUHE Ha HEIOKPeTHOCTM OHJa TaKBa
YIOBOp IOILITO IpeACTaB/ba pacHoaraibe HEMOKPEeTHOCTVMA MOpa, HAKOH
HOYeTKa IpuMeHe 3aKOHa O jaBHOM Oe/IeXXHMUINTBY, OUTH caunibeH Y GopMu
jaBHOOemeXHMYKOr 3amyca. [IoMeHy T yroBop IpefcTaB/ba IPaBHY OCHOB
3a IPeHOC IIpaBa CBOjMHE Ca OCHMBA4Ya Ha NPUBPERHO APYLITBO M UCTHU
He MOXe GUTV 3aMereH ofrosapajyhmm ofjpef6aMa y OCHMBAaYKOM aKTy.>
OBO TUM IIpe IITO Yy HallleM IIpaBy He IOCTOju obaBe3a Ja ce OCHMBAUKY
aKT cauMHU Y POpMU jaBHOOENIEKHMYKOT 3aINca, Kao IITO je TO CIydaj y
ojeVHIM 3eM/baMa, Beh mocToju camo o6aBesa OBepe MOTINCA OCHMBAYA
Ha meMy. [IpaBo CBOjiHe Ha HEIIOKPETHOCTM IIPeIa3y ca OCHMBAYa Ha IIpH-
BPEJHO JPYIITBO JAaHOM YIINCa IIpaBa CBOjIHE Y KOPUCT APYLITBA Y Ha/JIEX-
HOM PEruCTPy HeloKpeTHOCTH (Hajuenrhe KaTacTap HEMOKPETHOCTM).

C 0031poM fia ce y rope IOMEHYTOM C/Iy4ajy pajyi O HEHOBYAHOM
YJIOTYy BPeJHOCT MCTOT ce yTBpDyje cIopasyMHO Off CTpaHe CBUX YIaHOBa
APYLITBA WM Ha OCHOBY IIPOLIEHe, C TUM LITO KaJja je y MUTAbY jaBHO aKIy-
OHAPCKO APYLITBO BPEFHOCT HEHOBYAHOT yJIora Moxke 6uty yTBpheHa camo
Ha OCHOBY IIpOLIeHe Off CTpaHe oB/aInheHor mpolehyBaya.

V OBepa noTmmca Ha OCHMBAYKOM aKTy M JIPYTUM aKTHMa
NMPUBPETHOT APYUITBA

HaxkoH modeTka mpyMeHe 3akoHa O jaBHOM OelIeXXHMIITBY jaBHM Oe-
nexXHUK he 3ajeHO ca CyoM OJHOCHO OpraHoOM yIpaBe O6uty opnairheH fa
BplIe OBepy IOTINCA HAa OCHMBAYKOM aKTy (YTOBOpP O OCHUBAWY M OJIy-
Ka O OCHMBalby) TIPUBPEHOT APYIITBa.> Y OBOM C/Tyuajy pajii Ce camo o

CTM BUA. 3aKOH O NPUBPENHUM ApyLITBUMA, Wi 470-473 u Mupko Bacumesuh, ,,Ax-
IIMOHAPCKO ApyIuTBo, y: [I. Xubep (ypenHuk), Has. geno, ctp. 587-588.

37  Bup. M. PajueBnuh, ,Horapu y 3akoHy o npuBpenuum apyursuma Pemy6mmke Cpricke®,
cTp. 79. IloMeHyTO IUTame je MOCe6HO BaXKHO 3a mpaBo Pemy6muke CpIicke, jep y TOM
IIpaBy IOCTOju 06aBe3a HOTApPCKe obpajie M OCHMBAYKOL AKTA IIPUBPENHOT APYILITBA 1
YroBOpa O pacIofaramy HeMOKPETHOCTIMA.

38 O HaunHy yTBphMBarka BpeZHOCTV HEHOBYAHNUX Y/IOTa U O IIPOLIEHN BUA. 3aKOH O IIpH-
BpeNHUM ApyWITBUMA, WI. 50-58. O HpoIleHN BpefHOCTV HEHOBYAHUX Y/IOTa VI IIOjMY
opyamheHor npouemnsada Buj. M. Bacuwmwesuh, ,AKIMOHapcKo ApywWTBOS, CTp. 498-
499.

39 Mcra dpopma je mpensubheHa 1 3a OIIYKY O M3MEHV OCHMBAYKOT aKTa OPTA4KOT APYIITBA,
KOMaHJMTHOT [PYyIITBA U JPYIITBa C orpaHmdeHoM oxrosopHouhy (3OIII, wr. 12 cT.
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Jeranu3anujy MOTINCA, Tj. 0 MOTBphHMBamy Of CTpaHe jaBHOT OeNeXHNKaA 1
je CTpaHKa y leroBOM IIPUCYCTBY MOTIICA/IA ofpeheHy ucrpaBy, OMHOCHO fia
je Ha Iy CTaBM/Ia CBOj PyKO3HAK IJIN Jia je TTocTojehy MoTImic ofHOCHO PyKO3-
HaK, y 1eroBOM IIPUCYCTBY IIPM3HaIa 3a CBOj.40 JaBHU OeneXXHUK HMje OAro-
BOpaH 32 Ca/[p)XVMHY VICIIpaBe U Huje Jy>KaH Jja yTBphyje ma i ¢y ucrnymenn
YCTIOBM 3a ITyHOB)XHOCT IIPABHOT ITOC/Ia OJHOCHO M3jaBe. JaBHU OeeHMK
ce MoOpa YIIO3HAaTH ca Cafp>KMHOM MCIIpaBe caMO y Mepu Koja je moTpebHa
fla McnyHM pyOnmKe yNMCHMKAa O oBepaMa ucmpasa.” Ilo oBome ce oBepa
MOTIVICA OFHOCHO JIeTajM3alyja pasjnKyje o oBepe Cafp>KIHe HejaBHE MC-
npase (comeMHU3anMja) y KOM CIy4ajy jaBHU Oe/eXXHUK IOTBphyje fa can-
P’KMHA MCIPaBe OAroBapa BO/bM CTPAHAKA U Jja Cy je CTPAHKe CBOj€PYyYHO
normucane. Y Cafip)KMHCKOM Jely MCIPaBa Ha KOjoj ceé OBepaBajy HMOTINCK
0CTaje IpMBaTHA UCTIPABa, a JOKA3HY CHAry jaBHE MCIIpaBe MMa CaMo KJ/Iay3y-
Ma 0 oBepu (IIVICMEHA M3jaBa jaBHOT OeeXHMKA O MIEHTUTETY MOTIMCHNUKA
JVICTIIpaBe), OK HACYIPOT TOMe jaBHOOETeXXHMYKM 3amuc (a M COeMHU30-
BaHa HejaBHA MCIPaBa) M Y CaAP)XMHCKOM CMUCTY, Tj. Y CBOjOj YKYIIHOCTH
IpeJCTaB/ba jaBHY UCTIPABY (HOTAPCKM 3aMIIC MTPEfICTaB/ba MOTIIYH JIOKa3 ay-
TEHTUYHOCTY, TAYHOCTHU U TIOTIYHOCTH U3jaBe Koja je y meMy cafipykana).*?

Y ynopenHOM mpaBy NpUCYTHA je TeHfIEHIMja IIMpersa obmanrhema
jaBHOT OeneXHMKa y 00/acTy IPUBPEJHOT IIpaBa, MMOCEOHO Yy OFHOCY Ha
cauMmbaBame jaBHOOENEXHNYKNMX MCIIpaBa IPUINKOM OCHMBamba IIpHU-
BpegHor apymrsa. HapasHo, pemema HHUCYy WeHTMYHA U 3aBUCE OF
npenuheHNx oOMMKa NpMBPENHUX JApyluTaBa. Y XpBAaTCKOM IIpaBy je
npensubeHo 1a ce M3jaBe O yCBajamby CTAaTyTa JEOHMYAPCKOT APYIITBA [ajy
y OoOMuKy jaBHOOeNe)XHMYKe JCIpaBe, KaO U Jla Cé YTOBOP O OCHMBAaIbY
APYLITBA C OTPaHNYEHOM OfrOBOpHOIINY 3aK/bydyje y ToM o6muky. Popma
jaBHOOeNe)XHMYKe MCIpaBe je mpenBubeHa u 3a yroBop o IpHIIajamy, Kao

2), 3a yroBOp O IIPEHOCY yfiena y APYIITBY ¢ orpaHndeHoM oxrosoprouhy (3OII, .
97 cT1. 2), nyHOMOhje 3a I/lacame Ha CEJHMUIM CKYIIITUHE aKIMOHAPCKOT APYIITBA aKO
je To mpepsubheno ocuuBauknum akroM (3OIIJ, wr. 207 cT. 3), 3a CIOpasyM CyB/IacHMKa
akiuja o ogpehuBawy sajegHuukor nyHomohuumka (3OIIII, un. 256 ct. 5), 3a yroBop 0
[IPEHOCY aKyja ¥ aKIMOHAPCKUM APYIITBMMA Koja Hucy jaBHa (3OILM, wt. 261 ct. 2),
3a MOTIMCe Ha OCHMBAYKOM aKTy akumoHapckor gpyimrsa (3OI1[, wr. 264 cT. 2), 3a
OBepy IOTINCA aKIMOHapa Ha GopMyIapy 3a IMacambe Kafja aKLMOHAPY MOTY fa I/Iacajy
IMCaHMM IIyTeM 6e3 IMPUCYCTBA CEFHULNM CKYILITHHe aKiuoHapckor gpymrsa (30I1],
91 340 cT. 1), 3a myHoMohje 3a Iacame akumMoHapa — (GU3MYKOL JMIA Y CKYIIITUHA
akiyoHapckor apyursa (3OIIM, wi. 344 cr. 7), 3a OTINCEe HA YyTOBOPUMA O CTaTYCHO]
npomenn (3OII, wi. 491 cr. 4) u 3a wran mogene (3O, ur. 492 cT. 4).

40 Bup. 1. Bypbesuh, ,,JaBHOOenexxHnuky aktu'’, crp. 143-144, xao u 3Jb, w1 92.

41 TexHMYKM IIOCTYNaK OBepe IIOTINCA Ce CACTOjM Of M3jaBe jaBHOI Oe/leXXHMKa fa Cy
CTpaHKe IpeJ ’UM CTaBu/Ie CBOj IMOTIMC OJHOCHO OTMCAK IIPCTa y CKIAJy Ca 3aKOHOM,
CBOjepyYHOT IIOTIIVCA jJaBHOT OeIe>KHMKA, OTVCKA ledara ¥ ITaMOy/ba jaBHOT Oe/leXHN-
Ka I yIIca JIeIOBOJHOT 6poja YIMCHUKA OffH. MeCTa U JaTyMa oBepe.

42 Bup. Jejan Bypbesuh, ,IIpusHame HOoTapcKor 3ammca®, Ananu IIpasHoi gaxynitieitia y
Beoipagy, 6p. 1/2012, 173.
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U 32 HeKe N3jaBe y MOCTYIIKY CTaTYCHUX IIpOMeHa ofpeheHMx TproBaukmx
npymrasa.”’ ¥V npasy BUX (Pemy6muke Cpricke n ®emeparmje BVX) je
npensubeHa HoTapcka o6pajja OCHMBAYKOT aKTa MPUBPENTHOT APYIITBA, KO
VI BeTOBMX KACHUjMX M3MeHa M JOIyHa Kof ofpeheHnx Bpcra mpuBpegHux
npymrasa.** V HemaukoM mpaBy y GpopMu jaBHOGENEXHITIKOT aKTa (3amm-
ca) MOpajy OUTH cauMibeHN OCHMBAYKM YTOBOPY KAo U CTAaTyTapHe IPOMeHe
APYLITBA C OTPAHIYEHOM OfTOBOPHOIINY, aKI[IOHAPCKOT PYINTBA U AKIVO-
HapCKOT IPYLITBA Ha aKilyje.

VI 3akpy4ax

Vmajyhu usHero y Bupsy Moxe ce pehn ma he HakoH moderka mpu-
MeHe 3aKoHa O jaBHOM OeNeXHMINTBY jaBHM OeNeXXHMK MMaTu onpehena
opramhema 1 o6aBe3e y IpaBy NpPUBpPeJHNX PYIITaBa, IIpe cBera obaBesy
caunMmbaBama y (GOpMHU jaBHOOETEKHNYKOT 3allMICHUKA 3aIMCHUKA ca Cefl-
HILIe OCHNUBAYKe M Apyre CKYILITHMHE aKIMOHAPCKOT APYIITBA Ca BUIIE OF
100 akimoHapa, Kao U APYTUX OpraHa y CKJIajy ca 3aKOHOM M OCHUBAYKMM
akToM. Vcru he 6uru onamheH u fa oBepaBa OfjIyke OpraHa ynpas/bamba
IPUBPEJHOT APYLITBA Kaja Oy/e M03BaH a TO YYMHN. Y IHETrOBY MCK/bY4UBY
HaJJIOKHOCT he criafiaTi ¥ caunmbaBambe jaBHOOETIEKHIYKOT 3aIIica O yTOBO-
pMMa O paclojaramwy HelmoKpeTHocTuMa. Takobe, uctu he 6utn osnamhen
[ia BpILIM OBepy IOTINCA HAa OCHMBAYKUM aKTMMa INPUBPESHNUX APYIITA-
Ba, Ka0 1 OBepy JAPYIUX IOTINCA y CKIaAy ca ofpenbama Baxeher 3akoHa
O IPUBPEJHMM JPYIITBUMA. Y OBOM IIOC/IEEM CEeTMEHTy opyaihema Ou
My Morma 6utu u Beha ykomuko ce mpuxBaTe pelllema U3 YIIOPeJHOT IIpaBa
Y OHOCY Ha CauMibaBambe OCHMBAYKOI aKTa IPMBPETHOT APYIITBA U Yy TOM
CMICITy M3MeHM IocTojehn 3akoH O IpUBpPETHUM APYIITBMMA.

43 Bawke O ynos3u jaBHOT OeleXXHMKA HMPWIMKOM OCHVBalba TPrOBavyKMX ApylITaBa (meo-
HUYKO APYUITBO M JPYLITBO C OTpaHMYeHOM OfroBopHouthy) y XpBaTcKoj, Kao u mpu-
JIMKOM M3MeHe OCHMBAYKMX aKarTa, Te CTaTyCHMUX mpomeHa mctux Bup. H. Ilapkuh, M.
Huxkonuh, B. LlpmwaHcky, Has. geno, cTp. 251-261.

44  Bup. M. PajueBnh, ,Horapu y 3akoHy o mpuspenuum apyurrBuma Pernry6nnke Cpricke,
cTp. 74-79. 3a npaso Pepepanuje bMX Bup. Kara Cemak, ,, Yora HoTapa Kofj OCHUBamba
TProBauKux ApyiTaBa y BocHu n XepieroBuum ca OCBPTOM HAa OCHMBAYKa akKTa Oa-
Haka', AkiliyanHocitiu ipahanckoi u wpiosaukol 3aKoHogasciiiea u ipasre upaxce, Op.
6/2008, ctp. 562-574 1 Mapxko PajueBuh, ,HamiexxHocT HoTapa y o6/acTyu npasa mpu-
BpeHUX fipywTasa’, I[IpasHa pujeu, 6p. 5/2005, cTp. 64-67.

45 Bup. Munena Tprosuesnh Ilpokuh, Osnawhera jasHoi benexcnuxa u opianusayuja Ge-
NeIHUWT6A, 3. U3Kame, beorpax, 2012, ctp. 209-210. Bup. u ofpenbe 3akoHa 0 aKIyo-
HapckuM ApyurrBuMa Hemauke y uspamy o 1965. rogune (Aktiengesetz), map. 23.
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Jasmina VUKOTIC, PhD
Assistant Professor at the Faculty for Applied Management, Economy
and Finance Belgrade, University Business Academy Novi Sad

THE ROLE OF NOTARY PUBLIC IN COMPANY LAW

Summary

Notary public is introduced by the Notary Law, whose implementation
will begin on September 1, 2014. This law provides as obligatory notary records
for the minutes of the shareholders’ general meeting with more than 100 share-
holders, as well as the minutes of the meetings of other bodies of the company in
accordance with law and the Company’s Articles of Association. Furthermore,
the same law provides the possibility that the notary public shall certify the de-
cisions of the management of the company when invited to do so. If companies
dispose real estates, then the agreements have to be made in the form of notary
acts. Also, the notary public could make signatures’ certification of the constitu-
tional acts of the companies, as well as their other acts in accordance with the
Companies Law.

Key words: notary public, companies, the minutes of the General Meeting,
authentication of decisions of management, management of
real estate, signatures’ verification.
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Hp Cmpaxurea [I. MUJbBKOBI'h
moueHT IIpaBHOr akyrTera YHuUBep3urera y Ilpumrunn
ca mpuBpeMeHNM ceguiteM y KocoBckoj MutpoBunm

3HAYA]J 3AKOHA BP. 129/2004 PEITIYB/IVIKE
UTAJINJE Y OBJIACTU ITPABHOI' HOPMUPAIbA
YITOBOPA O ®PAHIIN3NHIY

Pe3sume

3axon 6p. 129/04 og 6. maja 2004. iogure Peiiybnuxy Hitianujy cepcitia-
6a y peg 3emarma Koja yiosop o ¢paHuu3uHiy HeiocpegHo UpasHO HOPMUPA.
3nauaj Hasegenol 3axKoHa ce oinega y wome Wiitio je rume yCiociiaeveH ce6eo-
byxeailian UpasHu okeup peiynaiiuse yiosopa o PpaHuiusuriy. 3aKOHCKUM
ogpegbama ogpehena je ocHosHa cagpxuna yiosopa, ¢ Wum ga ce upegsuhajy
iipasa u obasese yiosoprux citipana (fipegyiosopHe obasese), ¢ iocebHUM oc-
8pUIOM HA 3AWIUTIY TpasHol Tionoxaja upumaoya dpanuiuse. Pykosogehu
ce uckyciisuma u cregehu 3aKoHogasHy Upaxcy 3emMana ca passujeHum Ppan-
WUSUHUM TloCTI08atbeM JoHelliu 3aKOH Kapakitiepuuile KOHUUSHOCHL U cae-
iocill, a u ciiaga y peq u3y3eiiHo Kpaikux 3aKoHCKUX axkiia, iij. uma cee-
ia geseiti unanoea. 3Ha4aj goHouierva 0801 3aKoHa oinega ce u y wome Uiiio
upoxnamyje GpuHUUL TWPAHCUAPeHTHHOCITYU TipegyTiosopHUX 00ase3a, Uij. ciia-
ga y ipyiy disclosure law-a. Vlako ce 6eoma uecitio y 3axoHogaeHoj upaxcu civil
law-a ihiexcu ka wome ga ce ogpehenu yiosopHu ogHoc peiynuuie y UOMHLYHO-
cilit, goHOulereM HasegeHoT 3aKOHA joul jegHoM ce gokasaso ga je Hemoiyhe y
UOTHTYHOCTHU pelynucattiu aymioHOMHO — PryugHe Hocose caspemerol wpio-
BUHCKOI Uipasa.

Kmwyune peuu: yiosop o ppanumusuniy, gasanay, ppanuiuse, ipumanay, gpam-
wu3e, upegyiosopre unpopmayuje, disclosure law.
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I ITojam ¢ppanmmsnnra

®paHmM3MHT' Ka0 MeTON yTOBOpHE Koomepanuje omoryhasa aBao-
11y ppanmmse’ 1a Kpos MUHMMATHA MHBECTUIIOHA y/Iarama yhe Ha IubaHo
TPXKUILITE U Ha Taj HAYMH IPOIINPHU CBOje IocnoBame. Kopucrehu ce ¢ppan-

HIM3NHIOM KaO MHBECTUIVOHVM METOLOM LIMpPEiba [I0CI0Baba Ha IIN/baHOM

TPXXULITY AaBajall KOPUCTU peCypce IIpuMaona (1)1.‘)aHHH/[36,3 " TO Yy IpBOM

peny: a) ¢uHaHCHjCKe; 6) IepCOHANHE 1 B) pecypce MO3HaBalbe TPXKUIIHNX
npasmia (IpaBHMX HOPMATHBa) LybaHOT TpXKuITa. Vckopuurhasajyhu pe-
Cypce TOTeHIMja/IHOT IIpyMaola ¢paHInuse, faBanal QpaHIIn3e 0CTBapyje
MIHUMM3Mpake MHBECTUIMOHUX TPOLIKOBA y3 MCTOBpeMeHe MUHMMAasHe
VHBECTUIVIOHE PUSNKE.

3Hauaj Koju (paHIIN3NHT KaO MHBECTUIVIOHY METOf] 32 IIOTEHIIVIjaTHOT
npuMaona (paHIIn3e UMa OIjIefia Ce y TOMe fia y TPEHYTKY 3aK/bydera yro-
BOpa IPUCTYMa pasBujeHoj GppaHmmsuHr Mpesxu (eHrm. franchising network).*
[TocnoBatbe y OKBUPY (PpaHUIM3MHT MpeXke IPUMaoly ¢paHuM3e Ipyxa
MoryhHOCT f1a HOCTyje o MO3HATUM OpeH/I0M, Y3 MOIyhHOCT OCTBapyBamba
npodura 1 usberaBamwa onpehenux mHBecTMUMOHMX pusuKa.® IIpumarnai

1 Tlojam ,franchise” - bpaHIIM3a IPBU I T je yIOTpeb/beHa Y CPeAr0BeKOBHOj PpaHITyCKoj.
Y To BpeMme QpaHImM3a je 611a Ha3MB 3a YroBOp 3aK/bydeH u3Meby Kpaspa 1 rpajickor
caBeTa, Ha OCHOBY KOTa Ce IPAfiCKOM CaBeTy TapaHTyje IPaBO yIpaB/bara Y OKBUPY
CBOjMX aKTMBHOCTH, Ka0 U y OffHOCY usMelyy rpana u fip>xaBe, a Takas (paHIINSHY IPaj
II03HAT je TIOfl MMEHOM ,, Ville Franche®. Bux. Martin Mendelsohn, Franchising in Europe,
London, 1992, ctp. 107.

2 Ayrop 3actymna cTaB fia je ,paHumsa — franchise“ (ipefcTBa/ba CKyI eleMeHara: pasa,
yC/Iyra 1 MeTojia [I0CIOBatha) IpeMeT YToBOpa O (hpaHILM3KHIY, & Aa IULIE KOje HA OCHOBY
yrosopa o (GpaHIIM3MHTY YCTYyIIa IpeAMeT Tpeba HasuBaTH ,AaBanal dpanmm3se’

3 AyTop ce ompepe/byje 3a TEPMUH ,IIpuMaal (GpaHimse’, a He 3a TEPMUH ,KOPUCHUK
¢dpanmnse“ 13 pasgora WITO Ce Kao ,KOPUCHUK® jaB/ba Kpajibyi KOPUCHUK YCIyra
M MOTpoIad IPOM3BOJA UMja Cy MpaBa jeAHOCMEpHa. 3a PAasmMKy Off ,KOPMCHUKA',
SlIpuManan ¢paHmmse“ je /MMile Koje ce Halasu y IPaBHOM OFHOCY IpeMa [jaBaoly
¢dpaHmmse, ¢ jefHe CTpaHe, TAKO Aa Ce HAIA3M U Y IPABHOM OJHOCY ITpeMa KOPUCHUKY
yCrIyra — KpajieM IOTpolIady, ¢ Apyre crpaHe. Ilpumanan ¢panmmse uma onpehena
npaBa 1 obaBese y OFHOCY Ha faBaola (paHimM3e, a Takohe nMa u onpehena mpasa u
obaBese IIpeMa KOPUCHUKY YCIyTa.

4  QpaHIIN3HU CUCTEeM 4MHe faBajall GppaHIIM3e U CBY IPUMAOLN berose GppaHumse. Ha
maBaoly dpaHIuN3e je fa OCUTYpa Pafi M PacT CUCTeMA Te IPEIO3HAT/bIBOCT U KBAIUTETY
Mapke. 3axBajbyjyhm 3ajemHmuKkoj Mapky, (pPaHLIIMSHM CHCTEM TIPaju UAEHTUTET U
penyTanujy y ouMMa CBOjUX Kynaua. [lTaBHu dyBap pemyTauyje, IPENO3HAT/LUBOCTUA U
BPeTHOCTH je faBanan ¢ppanumse. OpaHIM3HN CHCTeMH Cy usrpaheHn Ha ogHOCY Koju
maBanan ¢ppaHIIM3e 3aCHNMBA ca IpuMaonyMa GpaHmm3e. Buire moyaTaka JOCTYITHO Ha
azpecu: www.pks.rs/fransizing.

5  VIHBeCTHIVOHM PU3MIV HUCY UCK/BYYEHI OHU M Jla/be MOCTOje, aIy YMHOTOME Cy Mami
Hero fa mpyManan QpaHIIM3e 3alOYNMIbe CAMOCTANHO Ca PasBOjeM CBOT IOC/IOBamba,
omoryhasajyhu My permakcupaHuje TPXKUIITHO HOSUIVIOHPAbeE.
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¢dpaHIIM3e HACTYIIA, Tj. MCTYIIA HA TPXKULITY 1107 6peHIoM Mpexxe Kopuctehn
image u goodwill xoje je maBamar ¢paHIIM3e Pa3BMO TOKOM IIOC/IOBama, a
KOju IIPeJCTaB/bajy CMHOHMME KBaJMTETa NPou3Boja wim ycmyra. Vako ce
KopucTi 6eHe(UTUMA OCTIOBaka y OKBUPY (PPaHIIN3UHT MpeXXe, JUCIO3M-
THB MY je 3HaTHO OTPaHNYEH y OJHOCY Ha CaMOCTAJIHO NOCTIOBalbe, Tj. MOpa
ce IOBMHOBATY METOJOIOTHjI ITOC/IOBamba AaBaolia ppanimse. VI mopex Tora
mTo je de facto moppeben maBaouy ¢panmmse, npumanan GppaHIIM3e y>KuBa
IpaBHY CaMOCTA/THOCT.

Pa3nosu koju ce curypHo Mory MHAeTM(UKOBATH, @ KOjU yTUUy Ha
eKCIaH3Mjy (paHIIM3MHT MOC/IOBama jecy: a) MoTpeba 3a pacToM yCHell-
HIUX IIOCJIOBHUX oIlepanyja 1 6) CIIOCOOHOCT MOCTM3ama TaKBOT pacTa
TIOBE3MBambeM Ca IPYTMMa KOjy TOCefyjy KaluTaa U PajHy CHary 3a TakKo
Hermro.”

IT 3akoH 6p. 129/2004 - 3Ha4aj u cneUPUIHOCTHA MPABHOT
HOPMUpamba yroBopa o GpaHIIN3MHTY

TloHomemeM 3aKkoHa 6p. 129/04% Permry6rmuka Vitanuja ce cBpcTaBa y
pen 3eMasba Koja yrosop o ¢panumsunry (ut. laffiliazione commerciale) He-
IOCPeHO IPaBHO HOpMupa. 3Hayaj HaBeJEHOr aKTa OI7Iefia Ce y TOMe ILITO
ce IMIMe YCIIOCTaB/ba CBeOOYXBaTaH IPAaBHM OKBUP perylaTuBe YroBOpa O
¢panmmsunry. Onpenbama ce, ¢ jemHe cTpaHe, ofpehyje OCHOBHa cafip>KuHa
yroBOpa, IOK CY, C ipyre cTpaHe, ofpebyjy mpaBa n o6aBese (mpemyrosop-
He o0aBe3e) YTOBOPHMX CTpaHa C MOCEOHNMM OCBPTOM Ha 3aIITUTY IPABHOT
nonoxaja npumaona ¢paxunmse. HaBegeHn 3aKOHCKM aKT KapaKTepuiile
KOHLIM3HOCT U Ca)KeTOCT, @ II0 CBOM OOMMY CIIajia y pefi M3y3eTHO KPaTKMX
aKTa, OJHOCHO VIMa CBera JieBeT WIAHOBaA.

W mopep, KpaTKor cafipKaja, 3aKOH IIPefCTaB/ba 3Ha4ajaH MICKOpaK y
THOI7Iely IIpaBHEe PeryIaTvBe YroBopa o GppaHIIM3NHTY Ha TepuTopuju Pemy-
6mke Vranuje. [loHOIIeeM OBOT 3aKOHA IIPOK/IaMyje ce IIPUHLIII TPaHCIa-
PEHTHOCTH IIPeyTOBOPHNX 06aBesa, Tj. 0Baj 3aKOH cIaja y rpymy disclosure
law-a. Vindpopmarnyje xoje ce ofHOCe Ha HpaHIIM3UHT TTOC/IOBabeE, a Koje je
maBanan ¢ppanumse (ut. dellaffiliante) y o6aBesu f1a OTKpuje HOTEHIIMjaTHOM
npumaony ¢panumse (ut. dellaffiliato) nmpBeHCTBEeHO HpPeNCTaBIBAjy ,,36Mp
OCHOBHUX MH(popMarmja‘“

6  Ilpmmanan dpanmuse — franchisee y ogHocuMa ca TpehyM IMIMa HaCTyIIa CAMOCTa/THO
U OAroBapa Kao He3aBJMICTaH IIPaBHM CyOjeKT.

Martin Mendelsohn, Franchising law, ond edition, Richmond, 2004, ctp. 1.

Legge 6. maggio 2004, n. 129 Norme per la disciplina dell’affiliazione commerciale
(Gazzetta Ufficiale, n. 120 del 24 maggio 2004), noctynHo Ha adresi: http://www.camera.
it/parlam/leggi/041291. htm, mapT 2015. rofuHe.
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1. Jedunnnmja

Opnpenb6ama 3akoHa mpensuba ce 1a je yroBop 0 GpaHIIN3UHLY ,,...yTO-
BOp u3MeDy ABe IpaBHO M eKOHOMCKM He3aBJICHE CTpaHe, IIPU 4eMy jefHa
CTpaHa [IPyroj CTpaHM /iaje Y 3aMeHy 3a HaKHa[y IIPaBoO Jja KOPUCTU CKYII
VHAYCTPUjCKUX WIM APYTUX IIpaBa MHTENTEKTYaTHe CBOjUHE y Be3U Ca >KI-
rOBMMa, pOOHMM MapKaMa, 3HallMa, KOPUCHVM MOZEINMA, UHAYCTPUjCKIM
AU3ajHOM, ayTOPCKMM IIpaBuUMa, Kknow-how-oM, NaT€HTHMA, TEXHNY-
KM ¥ KOMepIMja/IHMM KOHCAITMHIOM (IOfpuiKoM) ¥ momohu, ma papm
Ha TEPUTOPUjU Y UMby AUCTpuOynuje (crennduyHMX) HOjeAMHUX BPCTa
pobe u ycryra“® Ilpumehyje ce fa je HaBeneHa AeMHMIMja MHCTIMPUCAHA
meduHMjoM ¢panmmsyHra cagpxanoj y Commision Regulation (EEC)
No. 4087/88.!% 3akonckom onpen6om He mpenBuha ce orpanHuYerse y KojuMm
ce cBe TO 00/TaCTIMA IIOCTIOBAba MOYXKE 3aK/byINUTH YTOBOP O (PPaHUIM3UHLY,
Beh ce mpokamMyje cTaB fa ce yroBop O GPaHIINSYUHLY ,,...MOXKe 3aK/bY4YUTU
y 61710 KOM CeKTOpy eKOHOMCKe akTiBHOCTH ! 11071 KOjUM ce TOfIpasymesa
Ie/IOKYTIaH ,, Tp>xuiHy cektop”. Ilopen onpehupamwa nepuunnmje yropopa o
¢panmmsnHry, Tpeba ucrahu ga cy 3akoHCKUM ofpendamMa HaBefleHe pesie-
BanTHe Nedunumje mta je know-how,' entry fee,'* royalties'* n dpanmm-
suHT pobe.'> 3Hauaj opehuBarba HABEIEHNX MHCTUTYTA CAIPXKaH je Y TOMe
la ce yrOBOPHMM CTpaHaMa He OCTaB/ba MOTyhHOCT CI0GOZHOTr TyMauera
HaBeJleHNX MHCTUTYTa KaKO y TPEHYTKy 3aK/byderma YroBOpa, TaKo U Y
C/Iy4ajy HacTaHKa CIopa.

9  Norme per la disciplina dell’affiliazione commerciale n. 129/2004, art. 1(1).

10 Art. 1(3)(b): »franchise agreement’ means an agreement whereby one undertaking, the
franchisor, grants the other, the franchisee, in exchange for direct or indirect financial
consideration, the right to exploit a franchise for the purposes of marketing specified
types of goods and/or services; it includes at least obligations relating to:

- the use of a common name or shop sign and a uniform presentation of contract
premises and/or means of transport,

- the communication by the franchisor to the franchisee of know-how,

- the continuing provision by the franchisor to the franchisee of commercial or technical
assistance during the life of the agreement*

Commission Regulation (EEC) No 4087/88 of 30 November 1988 on the application of

Article 85 (3) of the Treaty to categories of franchise agreements — OJ L 359, 28.12.1988,

cTp. 46-52, [OCTYIHO Ha afpecu: http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi

Icelexpluslprod! CELEXnumdocénumdoc=31988R4087¢Ig=en, mapt 2015.

11 Norme per la disciplina dell’affiliazione commerciale n. 129/2004, art. 1(2).

12 Ibidem, art. 1(3)(a).

13 Ibidem, art. 1(3)(b).

14 Ibidem, art. 1(3)(c)

15  Ibidem, art. 1(3)(d)
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2. ®opma M cafip>)KiHa yroBopa

OHO 1ITO YMHY Specificum OBOT 3aKOHCKOT aKTa je YCIoB fia 6e3 063u-
pa #a mm ce pagu o foMahuM W MHOCTpaHUM faBaoly ¢paHIINM3e, a KOju
XKeMM Jla 3aK/by4M yroBop Ha tepuropuju Pemy6bmmxe Vrammje, Mmopa mpe
YTOBOPHOT yCTyIama ¢ppaHimse 06aBe3HO CIPOBECTY TPXKUIIHO TeCTUPambe
(bpaHIIM3MHT KOHIeNTa. =~ Jlako ycnoB TecTupama (PpaHIIM3UHI KOHIIEI-
Ta HpecTaB/ba OrpaHNYere C1o0ofie faBaola (paHIIM3e Aa IINPYU CBOje
MOCIOBATbE Ha I/HAHOM TPXMIITY, CMaTpa Ce ONPABJAHUM U3 Pas/iora 3a-
ITHTe MHTepeca mpumaona dpanmuse.!” [Iperxogunm criposobermem mu-
70T omepanMja IITUTe Ceé eKOHOMCKM MHTepecy IOTEHIMjaTHOT IIpMUMaoIia
¢panmmse’® u To Ha HauMH WTO My ce mpy>Ka curypHOCT 12 he mpucTymN-
TV (PpaHIIM3VHT CUCTEMY KOjU MMa IePCHEeKTUBY TP>KMIIHOT pa3Boja. YTo-
BOp 0 QpaHIIM3MHTY MOpa OUTK CauVibeH Y MICaHOj GOpMIU, Y CYIPOTHOM,
cmarpahe ce nepaxehnm.'? Tlope ycmosa ma yrosop o bpaHmmsusry Mopa
ma byzme caummbeH y mucaHoj GopMM U YCIOBa Aa AaBajal (paHiumse Mopa
CIIPOBECTN IWIOT ollepanyje, Tpehu KyMylIaTMBHU YCIOB ITYHOBa>KHOCTH
yrosopa o (ppaHLIM3VHIY je U IepUOf Tpajama yroopa. Oxpenbdama sakoHa
npensuba ce ga yrosop o (Oi)paHmnanry He cMe OUTK 3aK/by4eH Ha Iepu-
ox xpahu o Tpu rogune.”” OppebuBame MUHMMATHOr 3aKOHCKOT pOKa Ha
KOj! ce YTOBOP 3aK/bydyje YCIIOB/beHO je (GaKTUYKUM IIePUOSIOM, IePIOOM
aMopTu3aIyje ynoxeHux nusectuimja.’! VsyseTHo, yroop o GppaHImsmH-
Ty MOXKe Tpajatu 1 Kpahe, a To caMo ycieq IipecTaHKa yroBopa Koju HacTaje
Kao IIOC/IeAMLIA jeTHOCTPAHOT HeU3Bplleha yTOBOPHUX 0baBesa.

3akoH npeBuba 0o6aBesHy MUHMMAJIHY Caip>KUHY YroBOpa O ¢paH-
mmsuHry, npepsubajyhu cnenehe enemente m T0: 1) M3HOC MHBecTUIVje U

16  Ibidem, art. 3(2).

17  Tlepumop mepeceTux rOAMHA IIPOLUIOr BeKa je IepyOf eKCIaH3uje (QpaHIIM3UHT I0-
cloBama Ha Teputopuju Bermmke Bpuranmje, ok cy Beh imespecere romvue, ropmse
CTarHaIja, a TO M3 pasjora IojaBe IupaMupanHe mpopaja (eHrn. pyramid selling) n
APYTUX IIpeBapHMX MapKeTMHUIKuX ureMa (eHIN. fraudulent marketing sheme) xoje cy
6uie BezaHe 3a (paHmIN3Y.

18 Ilpuctymamem (paHIIMSMHT MpeXu Ipumanal ¢paHimse Mopa fa ymaxe oppehena
buHaHCHjCKa CpeicTBa y IIOCTIOBHM CHCTEM, Tj. Mopa fa pacmonaxe oppebeHnm
MIMjaTHUM M3HOCOM KaIMTaza Kako 0¥ MOrao fa IIOCIyje Y OKBUpPY (paHIIM3MHT
mpexe. [Ipumanan ¢ppaHumse gaBaony ¢panmmse wiaha MHULIMjaTHY HaKHALY (EHIT.
initial fee) n royaliti. Vinnuujanxa ¢paHIInsHa HaKHafla ce MOXKe OKapaKTepucaTu Kao
»lleHa ylacka“ — ynasHuIia y GppaHIIMSMHT MPEXY, a Koja Hajuenrhe 1 mpefcTBasba yCIoB
OTIIOUMHbalba IIPEroBOpa JaBaolia GppaHIIM3e U MOTEHIMjaTHOT IpUMaolia GppaHIIN3e.

19  Norme per la disciplina dellaffiliazione commerciale n. 129/2004, art. 3(1).
20 Ibidem, art. 3(3).

21 [Ilepmop aMopTH3allMje je OHaj y OKBMPY Kora fmaBaial (paHIIM3e MIM HpMMajal
¢dpaHIIN3e €KOHOMCKM aMOPTH3Yje CBOja y/larama y (ppaHIIM3UHT II0C/I0BAbe.

22 Norme per la disciplina dell’affiliazione commerciale n. 129/2004, art. 3(3).

106



1-3/2015. Crpaxuma [I. Mupkosuh (ctp. 102-113)

ApYyrux MOryhux IOYeTHUX TPOINKOBa Koje mpuMmanar ¢paHIIn3e CHOCK
Ipef MOYeTaK CBOjUX aKTMBHOCTY; 2) HauMH oOpadyHaBamwa 1 Iahama Ha-
KHaje, kao 1 Moryhu rnokasare/p MUHYMA/IHOT IIpoMeTa Koju he peanusopa-
T ipumaar ¢ppaHimse; 3) 06uM MOryhux eKCKIy3MBHUX TEPUTOPUjATHNX
IIpaBa Koja Cy vis-a-vis Apyrux (ppaHIIM3NHT MpeXa WIN Vis-a-vis IpOfiajHNUX
KaHaJIa Koje je AMPeKTHO IOKPeHyo faBasall (ppaHIInse; 4) mogaTke o0 know-
how-y koje maBamal ¢paHimmM3e Hpyka - faje mpumaony Qpanmmse; 5)
Moryha cpeficTBa npusHaBaa JOIpUHOCA know-how-y o cTpaHe IpuMaola
¢panmmse; 6) mogarke O yoayramMa Koje maBaiarn ¢paHIIM3e Mpy>ka y IO-
IJIefly TeXHUYKe ¥ KoMepLujaaHe moMmohu, ycrocras/bamba 1 OlpeMama, U
00yKke; 1 7) ycnoBe 3a 0OHOBY, IpecTaHaK VIM eBeHTyanIHu TpaHcdep (mpe-
HOC) yropopa.”?

3. O6aBe3e yrOBOpHUX CTPaHa
a) Obasese gasaoua pparnuwuse (dellaffiliante)

3akoH 6p. 129/04 cnapa y rpyny disclosure law-a ma camMum TuM Te-
XKMIITEe Ce CTaB/ba Ha HOpMUpame IpefyroBOpHNUX obaBe3e faBaola gppaH-
mm3e. [laBanan ¢paHmmse y ob6aBesnu je Aa y CKIafly ca IpOKIaMOBaHNUM
INPUHLUINMA JI0jaTHOCTY, TIOLITema U Jobpe Bepe, JOCTaBU CBE OHe IIOJa-
TKe U nHpOopManyje Koje MOTeHI[Mja/THY IpuMaal ¢ppaHIIn3e cMaTpa Heoll-
XOJTHUM WTH KOPUCHMM 32 3aK/bydeme yrosopa.”! Mako Ha cTpanu gasaoma
¢dpaHIIM3e, a y CKIafy ca IPUHINIINMA TPAaHCIAPEHTHOCTH, IIOCTOju 0baBe3a
IpeyroBOPHOT obaBelnTaBama, Tpeba uctahm fa on mpyxa nHdopmaryje
CaMo aKo TO Off ¥era IOTeHIMja/IHN IIpUMaral GppaHII3e M3PUINTO 3aXTe-
Ba.

[IpenyrosopHe mHQpOpMaluje Koje MOpajy ob6aBe3HO 6UTH campika-
He y yroBopy cy: 1) ocHOBHe MHpoOpManuje y Be3n ca AaBaoleM (ppaHIIN-
3e, YK/by4yjyhu KOpIopaTuBHO MMe ¥ KOPIIOPaTYBHM KaIlUTall, @ Ha 3aXTeB
HOTEHIMjaTHOT NpyMaola GppaHIIM3e KOnyjy OuntaHca 3a MocIefbe TP ro-
[IVHe, OTHOCHO Off laHa II0YeTKa aKTMBHOCTH aKo je akKTMBHOCT Kpaha o Tpu
TOfIVHe; 2) Ha3HaYeHe JKUTa KOjU ce KOPYMCTU Y CUCTEMY, Ca MOjefMTHOCTIMA
IErOBe pETVCTpalje WIM [elO3UTa, WIN JIUIEHIle NOAe/beHe NaBaoLy
¢dpanmm3e; 3) KpaTak OIIC [JeTATHOCTH KOjU KapakTepuile GpaHIIN3WHT; 4)
crmcak ,,puamjana“ (gaBaola ¢paHim3e) Koje TPEHYTHO pajie y CUCTEMY U
AVpeKTHa MecTa II0C/IOBama JaBaolla GppaHIlnse; 5) Ha3HauYewe Bapyjanuje,
U3 TOAMHE Yy TORVHY, 6poj dmimjana ca HBMXOBUM MECTOM IIOC/IOBamba Y
HOCTIefiibe TPM TOAMHE, WM [AaTyM IodYeTKa (paHIIN3e ako mocayje Kpahe
Ofl TpM TOAMHe M 6) KpaTaK OINC CYACKOT MM apOMTPaXKHOT IIOCTYIIKA Y

23 Ibidem, art. 3(4).
24  Ibidem, art. 6(1).
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Be3! ca QPAHIIN3VHT CUCTEMOM KOjU Cy OKPEHYTU IIPOTUB JjaBaola ¢ppaH-
MM3e 3aK/byYHO Y IOC/IeAbe TPU TOAVHE, a IOKPeHYIU Cy MX IpUMajall
¢panmmse, Tpeha nuia 1 Ap>XaBHYU OpraHu y cKaafy ca Baxehom momutu-
koM npusarHoCcTH. > [laBanal hpanimse y 06aBesu je ja TpUeceT aHa Mpe
HOTINCHBAaba yTOBOPA IIOTEHIMjaTHOM IIpUMaoly ¢paHIIM3e JOCTaBYU MIPU-
MepakK yroBopa ca HEOIXO/IHMM IIPUIO3MMa — aHEKCUMa.

Tpe6a ncrahu ma u nopex M3puMYNTOr 3axTeBa MOTEHIWjaTHOT HpPU-
Maola ¢paHIIM3e 3a IPeAyroBOpHUM MH(POpMalujaMa, faBanar GppaHImze
3afip)KaBa JYICKPELVIOHO IpaBo fia ofpehene nHpopManmje u mopatke Koju
IPBEHCTBEHO MIMajy KapaKTep IOBep/bMBOCTH (MHPOpMaIje O IIOC/TIOBAbY)
VIN 4MjuM OM ce OTKpUBameM NoBpeana (HacTynwIa mreTa) mpasa Tpehnx
muna He o6jaBmbyje. Vmak, mako MMa [VCKPELVIOHO IPaBO HEOTKPMBarba
opebennx TpaxeHux nHpopmanuja, y o6aBesu je fa npuMaony ¢paHumse
HaBeJle ¥ OIpaBJia PasjIoT TAKBOT MOCTYIamba.

6) Obasese upumaoya pparnuiuse (dellaffiliato)

IToper o6aBesa gaBaona ¢paHuIM3e KOje ce OFHOCE Ha IpPefyroBop-
HO o6jaB/buBame Iofaraka, Tpeba mcrahm ma cy 3aKOHCKMM ofpenbama
npensubene n ogpehene obaBese mpumaona ¢panmmse. IloTeHnMjamHN
npuManan ¢paHimuse y obasesu je fa, y CKIafly ca MCTUM IPUHIMIINMA
IOHAllalka KOju Bake 3a faBaona (Qpanumse, 6raroBpeMeHo My obe3be-
[, TauHe U TOTIyHe, MH(OpPMAIMje HEONXOMHEe 3a 3aK/bydere yroBopa.”s
[orennujanuu npumanay ¢paHimmse y ob6aBe3u je #a mpyxa IHoTpebHe
nHdopmanuje gaBaoly QpaHim3e YaK MaKO OBaj TO Off Iera U3PUUIUTO He
3axTeBa.

[Tpumanan ¢paHuIM3e He CMe U3MECTUTHU CBOje cepmiuTe 6e3 IpeT-
XOJIHE CaIJIACHOCTM JjaBaolia (paHIINM3e, M3y3eB y C/Iy4ajy BUIIE CUIE —
vis maiore.” Tlopen 3abpaHe M3MelnTama CeuIITa, IpuUManan GpaHIIn3e,
IeTOBY CapaHUIM U 0co6/be 06aBe3yjy ce Ha HOIITOBame MOBEP/bUBOCTHI
cappxure yrosopa.’’ Vako ce oppen6ama 3akoma mpensuba uyBame
HIOBEp/bMBOCTH ITIOfJaTaKa y TOKY Tpajama yropopa, Tpeba mcrahu fa 3akoH
HIje TIpeIBU/Ie0 BPEMEHCKI OKBYP UyBaia IOAaTaKa IO MPEeCTaHKy yroBO-
pa o ¢ppaHIIM3UHTY. Y TaKBMM OKOJTHOCTMMA IPENOPYWHNBO je [a faBasai
¢dpaHIIM3e yHOLIEHheM YroBOpHe Kiay3yie onpelyje mepmop dyBama Io-
CTIOBHE TajHe I10 IIPeCTAaHKY YTOBOpa.

25 Ibidem, art. 4(1)(a, b, ¢, d, e, ).
26  Ibidem, art. 4(1).

27  Ibidem, art. 6(2
28  Ibidem, art. 6(3
29  Ibidem, art. 5(1
30 Ibidem, art. 5(2

— — = —
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YroBop he ce HOHMIITUTH AKO je jefiHa Off yTOBOPHUX CTPaHA IIPYXKIIa
»IKHe nHpopMaluje®, a pyra cTpaHa OCHOBY TaKO TaXHMUX MHpoOpManmja
IPUCTYIIIA 3aK/by4erby yroBopa. [Ipyra yroBopHa CTpaHa MOXKe 3aTPaKUTU
noHumIITaj (PacKuy) yroBopa y cKimay ca ofpenbama Ipahasckor sakommka’!
U 3aXTeBaTy HaKHaZy ILITeTe aKo jy je MpeTpIena.

III OnpaBRraHOCT JOJATHOT HOPMUPAamka NPERYyrOBOPHE
o6aBe3e mpy)xama MHPOPMALMja MHOCTPAHOT JaBaoLa
dpanmmse

Maxo je yroBop o ¢ppaHIIM3MHTY perymicaH HemocpenHo, Tpeba nctahm
Ia foHoureme [lekpeta 6p. 204 mocao ($paHIIN3MHTA TIOCPEIHO PETYIINIIE,
Tj. Ib€H 3HAYaj je Y TOME J]a C€ OHA HEIIOCPENHO OTHOCK Ha 4Y/IaH 4 cTas 2 3a-
KOHa 6p. 129/04. [lonomiemwe [lekpeTa cMaTpa ce OIpaBAAaHUM pajyl IIPaBHOT
perynucama o6aBe3a MHOCTPAHOI flaBaolla (paHIIM3e Ja IOTEHLUjaTHOM
nomaheM mpumaony ¢paHIIN3e yUYMHM KOCTYIHMM MHQOpMauuje U MOfa-
TKe 3HaYajHe 3a 3aK/byderbe yropopa. [la 6u ce objacHmaa cepxa [lekpera 6p.
204, HEOIIXOJHO je BPATUTH ce Ha WiIaH 4 3akoHa 6p. 129/2004. Ynanom 4 3a-
KoHa npeziBuba ce ma je maBanar] ppaHimse y o6aBe3n ja y poKy off HajMarbe
30 maHa mpe 3aK/bydYera yroBOpa IOTEHIVjaTHOM IIpUMaoly ¢ppaHIIu3e Jj0-
craBu 6yayhu yrosop xoju cagpxu cinegehe noparke:

a) peneBaHTHe MH(pOpMauuje o GpaHIIN3Y;

6) >xuroBe Koju he ce KOPUCTUTHU Y TIOCTIOBamY;

B) KapaKTepUCTHKe IOCTOBaba;

r) cimcak nocrojehux ¢panmmnsa;

1) TofuIIbe Bapujaluje o 6pojy dpaHIM3a ca moKanmjaM 1 ajpecama
y HOCTIefitbe TPY TOAVHE;

bh) pesume cynckmx mny apOUTpaXHMX CIOPOBA Y Besu ca (paHIIN-
3UIHT' MPEXXOM.

YnanoMm 4 craB 2 npensuba ce ga maBaman ¢paHimse Koju mociuyje
Ha teputopuju P. Vtannje je y o6aBesu ma mudopmamyje u3 tagaka d, e u

31 Codice Civile Italiano (Pubblicato nella edizione straordinaria della Gazzetta Ufficiale, n.
79 del 4 aprile 1942), art. 1439 II, nocTynHo Ha agpecu: http://www.jus.unitn.it/cardozo/
obiter_dictum/codciv/Codciv.htm, bebpyap 2015. ropuHe.

32 Norme per la disciplina dell’affiliazione commerciale n. 129/2004, art. 8.

33 DECRETO 2 settembre 2005, n. 204, Regolamento recante norme per la disciplina
dell’affiliazione commerciale di cui all'articolo 4, comma 2, della legge 6 maggio 2004,
n. 129 (Gazzetta Ufficiale, n. 231 del 4 ottobre 2005), focTymnHo Ha afpecu: http://www.
altalex.com/index.php?idnot=1616, mapT 2015. ropuse.

34 Norme per la disciplina dell’affiliazione commerciale n. 129/2004, art. 4(1).
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f yanHu pocTynmHuM noreHuujanHOM npumaony ¢panummse. ObaBesa MHO-
CTpaHOT flaBaola (paHIIN3e Aa YIMHU HOCTYIIHUM MHPOpMaIyje 13 Tadaka
d, e u f gera/pHUje cy perymucana ogrykom Ministero delle Attivita Produttive
(MPA).»

Jlexperom 6p. 204/2005 kojy je morenmo MPA perymucana je o6aBe-
3a objaB/pyuBama MHPOpMaLMja Off CTPaHe MHOCTPAHOT AaBaolia (paHIIN-
3e. Onpebe Jlekpera npuMemnBahe ca Ha cBakor #aBaola ¢paHIIN3e KOju
je Tpe TpeHyTKa M3BpIIEHa YyroBOpa CBOje (PpaHIIM3HO MOCIOBabe CIPO-
BOZIMO CaMO Yy MHOCTPAHCTBY.”  3Hauaj HaBefleHe ofipeibe YIIpaBo je y ToMe
IITO Ce OHA IIpMMemyje caMo Ha OHe JlaBaolle (paHIIN3e KOjU Y TPEeHYTKY
3aK/bydYema yroBopa o (GpaHIIMSMHTY IOCTyjy BaH Tepuropuje Vrammje.
[Toper, oppebuBama fa ce Jlekper nmpumemnyje Ha gaBaole ¢paHIIN3e Koju
HOCITYjy Y MHOCTPAHCTBY, ofipenbama [lekpera ce mpepsuba jomr jemHo
OrpaHMYEE IbETOBE IPMMEHE, a TO je /1a Ce OH IIPUMEIbyje CaMo OHJIa ¥ CaMo
Ha OHe yTOBOpe — CIIOpa3yMe Koji ¢y IpeMa npaswimMa Mebhynaponsor npu-
BaTHOT NpaBa PeTy/ICAHV UTaTUjaHCKIM 3aKOHOM.> YrpaBo mpefsubamem
HaBeleHe ofpefide cTBapa ce MoryhHocT 3noymorpeGe Of CTpaHe MHO-
cTpaHor faBaoua ¢panmuse. [Ipensubamem xmaysyne ga he ce yrosop pe-
Ty/micaTy ofpefdaMa HEKOT MHOCTPAHOT IpaBa a He ofpenbama gomaher
npaBa, #aBajnal ¢paHmmse ce ocnobaba obaBese Hmpykama peleBaHTHUX
IpeyroBOpHMUX MH(OpMaLMja MOTEHIMjaTHOM IpuMaoly ¢paHummse. Y
IIPaBHOj TEOPMUjy 3aCTYIUbEH je CTaB fia je M300p MHOCTPAHOT IpaBa IIpK-
JIMKOM peryucama obaBese IpyXama pe/eBaHTHUX MH(QOpMaIMja Ompas-
TAHO jefilVHO y C/Iy4ajy [a 3aIlTHTa KOoja ce Ipy>ka Ha OCHOBY MEPOfIaBHOT
u3abpaHoOT IpaBa je jemHaka vuu Beha of 3aumrTute npensubene 3akoHoM 6p.
129/2004 u Jlexpetom 6p. 204/2005.38

TlaBanar GppaHmm3e je y 06aBesu a MOTEHIMjaTHOM IIpuMaony dpaH-
IIM3e HajMame TPUJieceT JJaHa IIpe 3aK/byuerba yroBopa o GPaHIIM3NHTY J0-
CTaBM TPUMepaK yroBopa o GpaHIIMBMHTY ca aHeKcuma.> JlaBanar dpaH-
muse y o6aBesu je fa mpuMaolny ¢hpaHIIM3e JOCTaBU CHMCAK YKYITHOT 6poja
¢paHIIM3a KOje TPEHYTHO IIOCIYjy Y OKBUDPY QPAHIIN3KMHT MPeXe, Off 3eM/be
no semme.* [Totennujanuy npumanan bpaHuMse MOXKe USPUYUTO 3aXTe-

35  Ibidem, art. 4(2).

36 Regolamento recante norme per la disciplina dellaffiliazione commerciale di cui
all’articolo 4, comma 2, della legge 6 maggio 2004, n. 129. n. 204, art. 1(1).

37 Regolamento recante norme per la disciplina dell’affiliazione commerciale di cui
all’articolo 4, comma 2, della legge 6 maggio 2004, n. 129. n. 204, art. 1(2).

38 Aldo Frignani, Overview of the recent legislative and judicial developments on franchising
in Italy, joint conference organized by IFA and Iba, Washington, june 2006.

39 Regolamento recante norme per la disciplina dellaffiliazione commerciale di cui
all’articolo 4, comma 2, della legge 6 maggio 2004, n. 129. n. 204, art. 2(1).

40 Ibidem, art. 2(2).
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BaTyU Off faBaolla ¢paHIIN3e Aa My JOCTAaBU JIMCTY KOja Cafp)XM IOJATKe O
JIOKALMj) 1 KOHTAKT pedepeHlie HajMarbe [BajieceT TPEHYTHNUX IpyManana
¢paHmM3e, ¢ TUM aKo je 6poj mpuManara (paHIIN3e MawbyU Off HaBeJeHOT
6poja, HEONXOHO je f1a 06e3bemu kommnerny mucty.?! ITopex Tora mro fa-
BasIal] QppaHIIN3e MOXKe HEIIOCPEJHO Ia JOCTaBM 3aXTeBaHy JIMCTY Koja Cafi-
PXKV HEOIXOf{He TOfaTKe O TPeHYTHUM IpuMaonyma ¢paHumse, npeasuba
ce u MoryhHocT fja /mucTa Kojy 3axTeBa HOTEHIMjaIHN NpUMaal GppaHim-
3e Oyje OCTaB/beHa eMeKTPOHCKUM IyTeM WIN AaBajal (paHIimse TUCTY
MO>Ke 00jaBUTV Ha CBOM CajTy.

JaBaman, ¢paHmmse uMa o6aBe3y fAa IOTEHIMjaTHOM IPYMAOLY
¢panmmse 06e3beny mojaTKe O ,,..BapyjalyjaMa U3 TOAMHE Y TOAUHY Of
3eM/be [I0 3eM/be O Opojy mpumanana ¢paHimmuse ykpydyjyhn u muxosy
JIOKALjy Yy HOCTIefibe TPU KaJleHjapcKe rofyHe .~ 3Havaj HaBefleHe ofipenoe
je y ToMe fia ce BOMe MOTIIYHYje Ipelusypa Iepuoj O HeOIXOAHNM MOfaL-
Ma, Tj. Bapujarjama nprumanana ¢paniimse 13 rogyHe y roguHy Kopuctehn
Ce YIpaBO TEPMUHOM ,KaJIeHapCKa rofAnHa“, TOoK WwiaH 4 ctaB 1 3akoHa 6p.
129/2004 He mo3Haje TEPMUH ,KajleHfapcka rogmHa“. VI Ha Kpajy, maBanan
¢dpaHimM3e y 06aBe3n je fa MOTEHLMjATHOM NpUMaony ¢paHIIN3e JOCTaBU
pesuMe CYACKOT MU apOUTPasKHOT IOCTYIIKA.

Muoctpanu paBanar ¢paHiinse yroBop o (GpaHIIM3MHIY U aHEKCe
MO>Ke CacTaBUTU KaKO Ha CBOM MAaTUYHOM je3MKy, TaKO M Ha HEKOM [Ipy-
roM je3uky. [la He 6u mouwio ;o 370ymoTpebe of cTpaHe faBaola (paH-
my3e 3aTo LITO IOTEHUMjaTHM MpuMaial (paHiunse He pasyMe je3uK Ha
KOjeM je cacTaB/beH yrosop, oppenbama Jlekpera mpepnBuba ce samrura
HOTEHIMjaIHOT IpuMaona ¢panmmse. Ha n3puunT 3axTeB MOTEHI[MjaTHOT
npumaona ¢paHimmse, AaBanal ¢paHmuse je y obaBesu ga obesbemu
nHdopMmanyuje y Be3y ca yrOBOPOM M aHEKCOM YroBOpa Ha MTa/lNjaHCKOM
jesuxy.** Kopumhemem jeswuko-aHaMUTUYKOT MeTONa [OMA3H Ce JI0
3aK/byuKa fla je maBajal ¢paHumse y obasesu ja 06e36eqy IMpeBOX caMo
»OCHOBHMX MH(poOpManuja u3 yroBopa“, a He 1 IpeBOJ KOMIIETHOT yTOBO-
pa. Vmak, He 6u ce Tpebanmo HmpuApKaBaT LOCTOBHOI 3HAaUeHa HaBefeHe
oppenbe. IlpunukoM Tymadema ofpende Tpeba mohu op ctaBa ja je gaBasary
¢panmmse y ob6aBe3n ja IOTEHIVjaJTHOM IpUMaolly ¢paHimse obesdenu
IpeBefieH YTOBOp UM aHEKCe YrOBOpa, Y L[eJIOCTH, Ha MTATMjaHCKM jesUK, a
Ha 3aXTeB IOTEHIIMja/THOT TpUMaoLa GpaHIIm3e. Mako ce [lexperom
CTaB/ba aKIeHAT Ha 3aIITUTY IOTEHLMjaTHOT TpuMaola ppaHIuse, Tj. Ipu-
Maona ¢paninmnse, oHa npenBuba 1 3aMTUTY MHOCTPAHOT AaBaolia GppaHIIN-

41  Ibidem, art. 2(3).
42 Ibidem, art. 2(5).
43 Ibidem, art. 2(6)(7).
44  Ibidem, art. 3(1).
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3e. 3alITHTa MHOCTPAHOT [aBaola (paHIIN3e OCTBapyje ce Ha HAYMH IITO
HOTeHIMjaIHY IpyMaall GppaHIInse MoKe KOPUCTUTHU JOOUjeHe ,,...I0JATKe
13 4IaHa 2 oBe ypenbe caMo y muby mpoleHe ¢ppanmmse’* 3navaj Hasene-
He ofipefi0e YIIPaBo je y TOMe ILITO Ce AaBaolly (GpaHIIy3e IpysKa 3alITUTa Off
Moryhe 3moynorpebe fo6ujeHNX mopataka of CTpaHe MOTEHIVjaTHOT HpH-
Mmaona ¢panmuse. ViHpopmanmje Koje gaBanar ¢ppaHIIM3e YNHA FOCTYITHIM
HOTEHIMja/THOM IPUMaoLy (QpaHIlIN3e YeCTO MMajy KapaKTep IOBep/bUBUX
unpopmanyja (eHrn. confidential information) Koju ce OZHOCe Ha IOCTIOBabe
¢panmmsuHr Mpesxe. IlojenyHu nogaly NpencTaBbajy 6ut camor gppaHm-
3UHT IIOC/IOBaMba, a IIOTEHLIMjaTHM IpuMaal gppaHiumse Morao 6u ux 3noy-
HOTPeOUTH, Tj. MOTA0 OV UX YIMHUTH HOCTYIHUM KOHKypeHIuju Hanocehn
mTeTy AaBaouy ¢panimmse u ppanmmsnHr Mmpexxu. IloTeHIujanuu mpuma-
nar paHIIM3e VMa OrpaHMYEHO IpaBo Kopuinhemwa AOOMjeHNX MOJATaKa,
MO>Ke VIX KOPUCTUTY CaMo Jia MIPOIleHM fja i he Ha OCHOBY BMX IIPUCTYIUTI
3aK/byuelby YTOBOPa WIN He, 8 y OCTA/IMM C/Ty4ajeBuMa ofiroBapahe faBaory
¢dpaHIIM3e 3a HACTATY — IPUYNIBEHY LITETY.

Strahinja D. MILJKOVIC, PhD
Assistant Professor at Faculty of Law University of Pristina, Kosovska
Mitrovica

THE IMPORTANCE OF THE LAW No. 129/2004 OF
THE REPUBLIC OF ITALY IN THE FIELD OF LEGAL
NORMING OF A FRANCHISING AGREEMENT

Summary

Law No. 129/04 of 6 May 2004 aligns Italy among countries which di-
rectly regulated franchising agreement. Importance of the said Law is reflected
in the fact that it establishes a comprehensive legal framework of franchising
agreement regulations. Legal provisions determined the fundamental content of
the agreement, while it also envisaged rights and obligations of the contracting
parties (pre-contractual obligations), with the emphasis on protection of legal
position of a franchisee. Guided by experiences and following legislative practice
of countries with developed franchising business, the said Law is characterized
by conciseness and brevity and it is considered as a very short legal act, includ-
ing only nine articles. Another importance of the said Law is that it proclaims

45  Ibidem, art. 3(2).
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the principle of transparency of pre-contractual obligations, meaning that it falls
within a group of disclosure laws. Although the legislative practice of civil law
tends to completely regulate a contractual relationship, passing the said law has
shown that it is impossible to completely regulate autonomous-fluid business
operations of the contemporary trade law.

Key words:  franchising agreement, franchisor, franchisee, pre-contractual
information, disclosure law.
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Hpaiory6 CUMOHOBIIR
agBOKaT y beorpagy

IURA NOVIT CURIA

Pe3sume

Cyg mopa ga iiosnaje tipaso. lura novit curia. Oso ce Hapouuilio ogHocu
Ha UpouecHo 1paso, jep cyg je iociiogap HoCHiyiKa, UapHU4HOI U c6aKOI gpy-
ioi. HapasHo, tioilipebHo je u io3Hasare mattiepujantol tpasa, jep je rweioéa
ioipewra upumena pasnoi 3a smanby u pesusujy. O maitiepujantom upasy cyg
80gU pauyHa u 10 CAYHOeHO] GyHHOCTHU.

Ha dipumepy jegroi cygckol peuterba 0 genumutHom 0goauusarey wiysr-
be .,y geny iyxbeHol 3axiiesa’, Koje cagpucu camo wpu peweHuye y uspeyu u
o6pasnoxcervy, ayimiop je sxeneo ga ckpere Haxiry HA HEKONTUKO ipewiaxa cyga,
moxce ce pehu, u touetmnuukux. To je Hegoiycitiueo, jep ... Iura novit curia!

Kmyune peuu: cyg, iipoyecHo tipaso, matilepujanto upaso, ipewixa.

I YBog

Kako nam crapomaruunu 3asetoBaiue — Iura novit curia! Cyn mopa fa
nosHaje npaso. IlITa je ca octanuma? CBu MOpajy fia MO3Hajy MpaBo. Y Mpo-
TUBHOM, oceTuhe HeraTuBHe IOC/IeAVIIe CTAPOTATUHCKe MaKcuMe Ignorantia
legis nocet. Hesname 3akoHa (IpaBa) IIKOAM, HMKOT He onpaspjasa. lllta ako
cyn norpemmn? IllTa ako cypcka opnyka 6yfe 1o Hello3HaBama mpasa? [o-
pax je u 3abpumwasajyhu TakaB IIOf...

TaxBa rpemika cyza, Uspacia 13 HellO3HaBaiba IpaBa, CBMMA LIKOAM.
Erga omnes... KOHKPETHO, LIKOAM HOro)eHoj MapHUYHOj CTPAaHLM, MOCTY-
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najyhem cynuju, cyny (KOHKpETHOM); TeHepalTHO: MIKOAY ApP>KaBU, IIPABHOM
HOPEeTKY, MpaBocyhy y IenmHm, MpaBHOj CUTYPHOCTH, NTPABAYU, CBUM IIOJA-
HUIVIMA 3aKOHa...

IIpepmeT omcepBanyje ayTopa OBJie je jefHO CY[CKO pelllerbe, CacTaB-
JbEHO Off CBeTa TPV PedeHNIIe: jefHe Y U3peL, iBe y obpasnoxemwy. Hu kpahe
CYJCKe OJUIyKe, HM BuIIe Irpemaka! 3a 6pury u onomeny... Iura novit curia!

Vpemo y cycper Ipabanckom 3akonmky Cpobuje. Xox cBuMma ycro-
pen. IIpe cBera, apxasu. Ilogcehama panu, mojenuna npasuaa Cpoujanckor
rpabanckor 3akonuka (CI'3), moHeTOr y BpeMe BiIajjaBiHe Kiba3a Mmomra
O6penosnha, cpricku cyposu Beh cemam mecerneha mpumemyjy y BUAy T3B.
IpaBHUX IIPaBUJIA.

AyTop Bepyje ma he ce o cTynama Ha CHary fieLileHMjaMa 1 JielieHujama
yekaHor Ipabanckor sakonmka CpOuje mompaBUTM CyACKa IIpakca y
HAIIOj 3eM/bM, a Jia he WbeH KBaluTeT pacTu caoOpasHO HajaxHyhy, skerbu
U UCTPajHOCTU CyAuja Aga HoBM I'3 CTpy4HO, [OCTIETHO ¥ ONTUMUCTUIKU
Ipoy4aBajy 1 NpuMemyjy. [la uM ce Bullle HUKaJa He ,OMaKHY  Ipellke Koje
Cy y4umeHe y Hajkpahoj cyznckoj ofryLu Kojy je ayTop ApXKao y pykama 3a
38 ropgyHa MpaBHOT [ie/lama, a Kojy he y oBoM pajy (KoMeHTapy) M3IOKUTI
KPUTHUIIN.

II N3peka u o6pa3noxeme MOOUjaHOT pelIemha

JenvHa pedennuia y uspeny peurera OCHOBHOT Cyfa y
6poj I11 /2014 og 5. janyapa 2015. rmacn: ,,OOBAITIYJE CE Ty>1<6a
TYXX1oIa u3 Y JEJIV Tyx6eHor 3axTeBa
KOjUIM je TPaXKVo Ja ce HOHMIITY pellere TY)XeHOT Ha OCHOBY KOT je TY>KIO-
Iy IIpecTao pajHy OJHOC U Ja ce oOaBeXe TYXXEHM Jja TY>KUOILla BpaTy Ha
pan Ha ofrosapajyhe pagHo MecTO®.

Y o6pasyioxemy OICEePBMPAHOT pelllerba IOoCTyIajyhn cynuja je ucrm-
Cao JiBe pedyeHuIe:

»IyXWman je HOZHeO CyAy TyXOy IPOTHB TY>KEHOT M MCTaKHYTUM
TY>KOEHNM 3aXTeBOM TPaXKIO je [Ia ce MOHMIITY Pellletbe TYXKEHOT Ha OCHOBY
KOTa je TY)KHOL[Y IIPeCTao PafHy OFHOC 11 [ia ce 06aBesKe TY)KeHM Ja TY>KHO-
Ila BpaTy Ha paj Ha oArosapajyhe pagno mecro. Kako pacnopehusame 3a-
IIOCTIEHVX Ha PaHO MECTO Y/Iasy y ay TOHOMHM JOMeH IOC/IOfABIIA, Y 3aBIC-
HOCTH Off TOoTpeba Ipoljeca 1 OpraHusalyje paja, Cyj je IpMMEeHOM dYIaHa
16. 3T1IT moHeo ofTyKy Kao y uspenn.”
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IT KomenTtap ayTopa

OBMM HecXBaT/bMBO KPaTKUM pelIeeM CYJ je IOBpPeAMo U Ipoliec-
He HopMe (3akoH o mapHUYHOM nocTynky — 3I1IT) u ogpenbe matepujamHor
npaBa (3akoH o papy). Pemreme je HecxBaT/bMBO KpaTKoO. Vako je merosa ms-
peKa IOrpelHa, CyJ je O4UITIEfHO 610 Y yBepemwy Ja je MCIpaBHA 1 MOPao je
ma yunHyu Behu Hamop, Makap fa mokymra fa 6mKe oOpasioXu U olpasfa
U3peKy omncepBupaHor pememna. Cyn To Huje yunnmno. OcTane cy Tpu pede-
HUIIe ¥ CBEJOYAHCTBO JIa Ceé Ca MaJI0 Peyuy MOXKe YUYMHUTH MHOTO IpelllaKa.

1. IloBpene mponecHOr 3aKOHa

Mako To Huje HaBefeHO Yy 00pas/iOKemy OICEpBUPAHOr pellewa,
OCHOBaHa je IPeTIIOCTaBKa Jia Ta je Cy/ AOHeOo U3 pasjiora npeasubeHux y
KOPIIyCy IPeTXOZHOT MCIIMTVBAMba TyXKOe, KOHKPETHO Ha OCHOBY ofipesbe
yraHa 294 Tad. 1 3IIIT - ako omnyunBame O TY)KOCHOM 3aXTeBYy He ciiaga y
cygeky nagnexcvocii (wran 16 31111, Ha guje ce oppenbe cyx MO3BAO Y jeHO]
Off IBe pedeHuIle 00pasioxKerma).

Onpendom umana 16 cr. 1 3IIII mpomnmcaHo je Aa CyA y TOKY Iie/ioT
IIOCTYTIKA 110 CTY>KOEHO] YXHOIICTU T1a3y Ja JIM pelllaBarbe CIopa crajia y
CYgcKy HAGMeHHOCH, a CTaBOM 2 y MICTOM WIaHy — fia he cyn ma ce ormacu
HeHnagnexHum u fa he ogbayuimiu Ty>x0y ako y TOKy IIOCTYIIKa YTBPAY Jia 3a
pelaBame CrIopa Huje HajiJieXKaH CyJl, HETO HEKU gpyiu opian.

Y cny4ajy yrBphuBama (amcomyTHe) cTBapHe HeHamexxHocTy, 3I1IT
je 3a cyn mpommcao Tpu obaBesHe IPOLeCHe pajiibe, YTBPAUBILN UM U pe-
mocnen: 1) ornamraBame HEHAUIOKHNM, 2) YKUIamhe CIPOBEEHNX ATy Y
NOCTYIKy ¥ 3) ombaumBame Tyx0e (y memuuu). OBaj 3aKOHCKY peRocieq
IPOLIECHNUX pafmy CyA Tpeba fa MpUMeHM Yy u3peunu peulema. Kox omcep-
BUPAHOT pelllerba CyJl je CBe OBO allCTPaxoBao, MAKO Ce paji O KOT€HTHUM
IPOIIeCHNM HOpMaMa.

OmncepBupaHnM peuiemweM Cyx je ogbayuo Tyx6y Y HEJIY iwyxbenol
3axifieéa KOjUM je TY>KMIAIl TPAXMO Ja ce ,TYXXEeHNU oOaBexe fla TY>KMOIa
pacropeny Ha ogiosapajyhe pagjHO MeCTO, IpU YeMy je CYJ Upouycitiuo na
ce MPeTXOJHO OITIaCK CTBAPHO HEHAJIKHUM 33 OJIydlBame Y TOM Jeny
(Bpahame Ha oproBapajyhe pajHO MecTO KOJ TY>KEHOI IOC/IOAABIIA), a
oI7JlalllaBame HEHAIJIeKHUMM Ha M3PUYNUT HAUMH y KOHKPETHOM CIy4ajy je
conditio sine qua non mpaBuUIHe IpuUMeHe ofpenabda wiana 16 3I1I1, Ha Koje
ce CyJi IO3MBa y IBOPEUYEHNIHOM ,00Pa3TOKEBY  pellera.

[Tpema xorenTtHoj HOopMmu 3I1I1, cyx ce o cMy>KOeHO] Ky>KHOCTHU OI/Ia-
IIaBa CTBAPHO HEHAJIOKHMM 1 ofbalyje Ty>KOy YKOMUKO je 3a pellaBarbe
IpeIMEeTHOT CIIopa HaJyIexXaH Heku gpyiu opian. Koju je To ,,apyru opran®y
KOHKPETHOM CIy4ajy?
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Y omncepBupaHOM pellely HeMa M3jalliberba O TOME INTO je jOII
jemaH mpolecHu mpomyct cyma. ¥ cmmcny 3IIII, mox ,Apyrum opraHom*
HOfpa3yMeBa Ce HeKV APYTU Ap>KaBHY opraH (Ha IpuMep, OpraH yIpase).
OpbanuBame TyX0e je ob6aBe3Ha mocnennia yrephusama cTBapHe HeHal-
JIOKHOCTH CyZIa, Te CY/, Y CIIy4ajy TaKBOT yTBphemwa He MoXe YCTYIINUTH TYXK-
Oy ZpyroM HaJIe)KHOM OpraHy, HU Y CIy4ajy Kajia je U3BeCHO KOjI je Apyru
OpraH HaflJIe)KaH 3a MOCTyHambe.

Ca gpyrum opranom u3 perynaruse 3111, HagnexHum 3a pewasarve
cilopa, HUKAKO ce He MO)Ke TIOMCTOBETUTY NTOCIOfaBall Ca ,ay TOHOMHUM J[0-
MeHOM" Jla OfIydyje O pacrnopebuBamy 3aloc/eHNX, Te VX je Cy[ OICepBU-
PaHMM pellemeM IOTpelIHo M3jefHauro. HaBegeHnM npomymTamuma Cyr
je Y4MHVMO pelaTMBHO OMTHY HOBpefy ofpenada NMapHMYHOr MOCTYIKA 13
yiraHa 374 cras 1 3111, koja je 6una ox 6GUTHOT yTuUIlaja Ha JOHOLIEHE He3a-
KOHMTOT ¥ HEIIPaBI/IHOT pelliemha.

Y mOCTynKy IpeTXOJHOT MCIMTHUBama TyXObe cyn opbaiyje TyxOy
Kajla yTBPAU [a IPaBHA CTBAp He CHaja y CyACKy Ha[JIeKHOCT (alcomyTHa
HEHAJIIOKHOCT CyJa), aKo je Ty>k0a Kojy je IofHeo TyHOMONHUK U3 pefja afi-
BOKATa HENOTIIyHa J/VIN HepasyM/bMBa (T3B. HEYPEJHOCT TyXO0e), aKo Ty-
JKIJIAL, Ka0 HeyKa CTPaHKa HMje Y OCTaB/beHOM POKY OTK/IOHMO HENOCTaTKe
KOje MY je CyJ HaJIOXX110, aKO je IpaBHa CTBAp IPaBHOCHAKHO mpecybena n 'y
APYTUM Crly4ajeBuUMa yTBphenuM y wrany 294 31111

Y cny4ajy penaTvBHe HEHAJUIOKHOCTHU (Kaf je 3a IOCTYyIarme Hajjle-
KaH JAPYTU CYJ), CY/, je Jy’KaH Ja JoOHece pellere KOjyM Ce OI/allaBa HeHajl-
JIOKHVM U Jia TIPaBHY CTBAp YCTYIIM HAJIOKHOM CyRy. AKo To HMje Moryhe,
CYJ je my>XaH Ia HOHece pellerme 0 ofbanmBamy TyX6e. VI na je cyn Hampa-
BIO CaMO HaBefieHy nospeny oapemaba 3IIII, mpomymTameM jja ce ormacu
HEHAJUIOKHUM VM Hellpefy3suMameM JIPYTUX 00aBe3HUX pajimy 13 WwiaHa 16
craB 2 3III1, weroBo pelere 61 3aXTeBalo CTPyYHM KOMEHTAp U KPUTHKY.
Hasxanoct, oHa Huje jenmua. Crefie IpoljecHe Ipellike Koje ynase y cdepy
e/IeMEHTapHOT (He)llO3HaBamwa rpal)aHCKOT IpoLleCHOr IpaBa, KOHKPETHO
oppenaba 3I1T1.

/13 3ak0HOM IIpONMCAaHMX pasjora, Ty>x6a ce ombayje (y LenmuHn) u
y TOM CIIy4ajy Cyj He y/lasu y MEpUTYM CIOpa M IOfpydje MaTepyjalTHOT
npaBa (KOHKPETHO, 3aKOHa O pajy). Y meny (WM y menuHm) TyKOeH! 3ax-
TeB Ce 0g0OUja Kao HEOCHOBAH M TY je pelleBaHTaH MEPUTYM, OFHOCHO IIpH-
MeHa MaTepyjaaHor mpasa. IIpocTo HeBepoBaTHO, a/lu CyZ Y OICEPBUPAHOM
pelileby Huje HalpaBMo AVCTUHKIN]Y ofbanyBama 11 Of01jama, a HeCIIOPHO
je ma pasnmKoBame /iBa HaBeJjeHa 1IojMa (IIpOIleCHe pajiibe) NpeCTaB/ba a3-
OyKy IapHMYHOT MOCTYIIKA.

Kama cyn tyx6y ogbauyje, OH TO YMHU y HEHOj Ue/IUHU, HAPABHO
HpaBWIHOM IpuMeHoM oppepaba 3IIII, n3 mpeunsHo yrBpbenmx pasmora
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(xax je Ty>x6a Hepasym/pMBa WM HEIOTIYHA, KaJl je CTBAp MPaBHOCHAXXHO
npecybena — ne bis in idem, xaj je HacTynWIa TUTUCIEHJEHIjA — O WC-
TOM 3axTeBy Beh Tedye IapHuMIa, Kaja je CyA alCOTYyTHO HEHAJIeXaH 3a
OTy4MBame UTH.).

CarsacHO TUM CTPOTMM ¥ IPEUM3HUM IpaBWIMMA MapHUIE, CYH HU-
Kako He Moxe ogbayuiniu JJEO iiyxbeHol 3axilieéd, KaKo je CyJ IOTPELIHO
YYMHIUO OIICEPBMPAHUM pellereM, UCTOBpeMeHO unHehn penatuBHO 6UTHY
HOBpeRy ofipefada MapHMYHOr MOCTyIKa U3 wiana 374 cras 1 3III1. Tyxo6a
ce He Moxke opbanutu ,,Y HEJIY wwynberoi 3axitiesa” 36or Tora mro Tys>x6e-
HII 3aXTeB 3afl/ipe Y MEPUTYM CIIopa U IpUMeHy MaTepujaTHoT IpaBa.

Jla je OCHOBaH CTaB CyJa y OIICEPBUPaHOM pelllelhy KOju ce Besyje
3a ,oarosapajyhe pagHo MecTO, a Huje, Taia O¥ CyA jemuMHO OMO Hmpolec-
Ho osnamtheH fa ogbuje (a He a opbamy) Ty>KOeHU 3aXTeB Y Heny Koju ce
OHOCK Ha peMHTETpaIjy pajHIUKa Ha OfroBapajyhe pagHo mMecto Kop mo-
C/IOfIaBIIa.

CraB 1 nmeturyma Ty>x6e Iacu:

IIOHUIITABA CE kao He3axkoHuuio peuierve iiyxeHol HpuspegHol
gpywinea u3 6poj
0g ioguHe Kojum je TAYIHCUOUY u3
oitikasaH yioeop o pagy, tia ce WiyxeHu obase3yje ga wyiHuo-
ua epamiu Ha pag Ha ogiosapajyhe pagHo mecilio y poky og ocam gaHa og
gaua upujema tipecyge.

Y oncepBUpaHOM pellery CYA je U3 MeTUTYMa TY>KOe, He[J03BO/bEHO
u 6e3 MpaBHOT OCHOBA, CAMO M3BYKAO 113 KOHTEKCTA pedn ,,Ha oArosapajyhe
pajHO MecTO U IOTPEelLIHO UX ,0CaMOCTaINo , o3HavaBajyhu ux kao ,,JJEO
Ty>k6eHor 3axTeBa“ (?!). OBO je Hemo3BO/beHa IpollecHa papma. [IpaBuia
3I1IT o opbanmBamwy Ty>)6e cy jacHa. OHa ce onbayje y ueman. IIponecHa
IpaBu/Ia He MTO3HAjy HUKAKBY ,He00y" TyxOe, a IOCeOHO HUje JO3BO/bEHO
ma ce Tyx6a genu u gesunrerpuite y ,JJEO Ty>x6eHor 3axTeBa‘, LITO je CyX
YUMHUO NON Sens TIOCTYIIKOM ,,0CaMOCTa/b/Bama“ ofpeheHnx peun 13 KoH-
TEKCTa Ije/IHe eTUTyMa TyxOe.

3a pasnuKy o MaTepMjayHOT IIpaBa, y pasHUM obnactuma u MeTago-
PUYHO peyeHo ,,06eCKpajHOr", IPOIleCHO MpaBo (IpaByIa MapHUYHOT TOCTYTI-
Ka) je yCKO, IIpelM3HO, OTPAHNYEeHO, 3aHATCKO. Y IPOLECHOM CMICIY, IIpa-
BUO Iura novit curia ayTop cXBaTa Ha Ha4uMH Jja je Cy[iuja MapHU4ap BpCHU
3aHaTIMja, Te Ja ,y MajoM IIPCTY AP>KU IIpOllecHa (3aHAaTCKa) IMpaBuIA.
YTonuko cy uybheme 1 HeBepuna Behu y npolecy pasMulbama O MOCTYIKY
CyAMje KOju je MOHeOo M IMOTHMCAo oncepBupaHo pememe. ,OOBALIYJE CE
Tyx6a Y JIEJIY Tyx6eHor 3axteBa“ (?!). Moxzia je ayTop Tpu pedeHMIle n13
OIICepBUPAHOT pellera CYAUjCKU MOMONHMK, CTPYyYHM capagHuk. Moxpa?!
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U ako 6u 6mno Tako, HeBepuia ocTaje. VI OHM Cy JUIUIOMUpPAHU IIPAaBHULY
ca MOJIOXKEeHVM IIPaBOCYFHUM VICIIUTOM.

C mpyre cTpaHe, HM y TOM C/Iy4ajy CyAuja He 61 OMO eKCKyIIUpaH
op mpaBuna lura novit curia. OH je goHOCWIAL (IOTHVCHNUK) OIICEPBMPAHOT
TpOpe4YeHNYHOr pellema. Hanpep nspedeHo je, o oleHu aytopa, JOBOLHO
3a 3aK/by4aK fia je CyZl Y OIICEepBUPAHOM pelIehY YINHIO HEKOIMKO IpoIec-
HIIX Ipelllaka, OfHOCHO ImpomycTa. OncepBUpaHo pelleme (TpU pedeHmIe),
HXXAJIOCT, IIPUMep je 3a IIOYKY KaKo Cyfl He OM cMeo Ja IIOCTyIIa, YMeCTO fa
Oyze obpasarj 3a IoCTyname.

AyTOp CTOju M3a HaBeNEHOI 3aK/by4Ka, CBECTaH IbEroBe KPUTUYKE
MHTOHalyje 1 TexxuHe. Vako Cpbuja Huje y cucTeMy IpeljeleHTHOT IIpaBa U
CyJCKa IIpaKca He IpeJcTaB/ba M3BOP IIpaBa, CYACKa ofIyKa 6u Mopasa 61tu
IyTOKa3 3a JOOPO IOCTyIame y TyMadey U IPYMeHN ofjpefiaba MpOoLecHOTr
IIpaBa, aKT Ha KOjeM ce Halaxmwyjy 1 yde Miaabe reHepaunje nmpaBHuKa.

2. IToBpenme MaTepujaTHOT 3aKOHA

Y oncepBUpaHOM pellley, OCUM IIPOLeCHNX Tpelnaka (Ipomycra) Cyx
je y Tpu pedeHuIle ,,yCIeo“ ¥ Ha TepeHy IOTpellHe IpuMeHe MaTepyjaTHoOT
npaBa — 3akoHa o pajy. IlorpemHom mpuMeHOM MaTtepujaaHOr mpaBa (3a-
KOHa O pajiy) CY/ je HeIpaBIWIHO 3aK/by4nMo fia pacrnopebuBame 3amocnieHnx
crlajia y ,ayTOHOMHM JIOMEH IIOCTOAaBIa, Y 3aBUCHOCTM Of moTpeba mpo-
Ieca ¥ OpraHusanyje paja‘. AyTOHOMHM [OMEH IIOCTOfaBLia HUKAKO ce
He MOXe MAEeHTUPUKOBATY Ca APYIMM (Ip>KaBHUM) OPraHOM HaJJIeXXHUM
3a pellaBame CIOpa, Te je ofbalyBame TyX0e y Jieny Ty>KOeHOr 3axTeBa,
YUMEEHO OIICEPBMPAHUM pellletbeM, IUIOf, HeBepoBaTHe cuMO103e CTOBpe-
MeHe HOTpelIHe IIPYMeHe I IPOLECHOT M MaTepyjaIHOT IIpaBa.

[IpeMa OBOM IIOTPELIHOM 3aK/BYYKy CyHa, IMOC/IOAaBan, 6m 6mo
opnamhen ma xopumrhemeM CBOT ,,ayTOHOMHOT JJOMEHA“ 3aIlOC/IEHOT pac-
nopenu (IpemMecTi) Ha c6aK0 pagHo meciiio, 6e3 o63MpaHa CTPY4HY CIIpe-
My yTBpheHy IpaBMIHMKOM O OpTaHM3ALVj) ¥ CUCTEMATU3aLMj) [IOC/IOBA 1
CTPY4YHY CIpeMy KOjy 3allOC/IEHU IIOCENYje.

Y papmkanHOM OO/NMKY, KOjU HUje MCKapUKMPAaH aKO Ce IMaK/bUBO
aHa/IM3Mpa CTaB Cyfa y OICEPBMPAHOM pellely, MOCI0faBal 61 Morao y
peMHTerpanyju Ha OCHOBY ITPaBHOCHA)XHE IIpecy/ie, 1a IUIIOMMPAHOT IIPaB-
HMKa BpaTy U pacropeny Ha pajHa MecTa HOPTUpA, Kypupa, MaralyoHepa,
apxuBapa uty. Non sens!

JacHo je ma mHCTMUTYT pacnopehuBama (mpemernraja) 3all0C/IEHOT He
Cllajia y MCK/bY4MBO ,,ayTOHOMHY JOMEH" IOC/IOfiaBLia U Ja ce UCTu Kpehe
YHYTap OKBUpa KOje je 3aKOH YCTaHOBMO MMIlepaTBHMM HopMama. [Topehema
pann, y ,,ay TOHOMHM JOMeH  II0CTIofaBIia Cllafajy opyariherma Koja My 3aKOH
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o0 pany maje xox mwaheHor oxcycrsa. Ilpema ofpen6u wiana 77 cras 1 3akoHa
0 papy, wiaheHo OCYCTBO Tpaje O MeT pafHMX JjaHa (IO 3aKOHCKMX HOBeJa
u3 jyna 2014. Tpajaso je Ko cefaM paJHMX JaHa) y KaJeHJapCKOj TOAMHMY, aIu
nocofasalj je opyamheH ogpen6oM cTaBa 6 y MCTOM WIAHY fia CBOjUM OII-
IITVM aKTOM WIM YTOBOPOM O papy (xopuurhemeM ,,ay TOHOMHOT IOMeHa")
YTBPAM YKYIIHO Tpajarbe 1aheHor ofcycTBa O 1IECT, CefilaM, OCaM... PaHIX
JlaHa y KaJIeHJapCKOj TOIVHMN.

Kop nnahenor oxcycrBa ,,ayTOHOMHM JOMeH IIOCTIOAaBIa 00yXBarta 1
MoryhHOCT Ja mocofaBal; OMIITYM aKTOM (MM YTOBOPOM O pafy) YTBpAU
U IpyTe CTydajeBe KOjy MpeAcTaB/bajy OCHOB 3a Kopumrheme mmahenor og-
CycTBa y OJHOCY Ha 3aKOHOM yTBpheHe cinyuajeBe o MeTony exempli causa,
Kao 1 Jja IIPOIIMPY KPYT JIMI[A — CPOJIHMKA KOjI y/Iase y KOPIIyC OCHOBa (pas-
nora) 3a kopuinheme miaheHor oxcycTsa.

Kop pacniopehusama (mpemernraja) 3arocieHnx ,ay TOHOMHY TOMEH
IIOCTIOfABIA TIOCTOj caMo Kao moiyhHocil pacriopehnBama 3amocieHor Ha
APYro pajjHO MeCTo, IipeMa IoTpebaMa Ipolieca U OpraHusanyje paja, aam
Taj ,, Ay TOHOMHM JJOMEH" CTPOTO je orpaHmyeH (Cy)<eH) MMIEepPaTMBHUM 3a-
KOHCKMM HOPMaMa Koje ce T4y ciipyuHe ciipeme 'y yHKumju ogiosapajyhei
pagHol mecitia Ha Koje ce 3atiocnieHu paciiopehyje.

AKO CyZl y TOKY IIOCTYIIKa YTBPAM Jla je 3allOC/IEHOM DPaJHM OIHOC
npecrao 6e3 MPaBHOT OCHOBA, Ha 3aXTeB 3aIIOC/IEHOT, ofyTy4nhe aa ce 3amo-
CTIeHM 6pailii HA pag, fja My ce UCIUIATY HaKHaja IITeTe ¥ yIUlaTe... (WIaH
191 craB 1 3akoHa o pagy). TauHo je ma y 3akoHy o pajy mmiie fia ce 3aro-
CJIeHM ,,BpaT! Ha paj’, 6e3 HofaTKa ,Ha OfroBapajyhe pagHo MecTo®, mTO je
TY>KIIAI] TPAKMO y OIICEPBUPAHOM CITy4ajy.

Y HammM paHMjUM paJHMM 3aKOHVMMa CUTyalyja je Omma yTomm-
KO jefHOCTaBHMja LITO je V jeflHOj pedeHuIM mucano ,Bpahame Ha paj Ha
oprosapajyhe pagno mecto®. Cajja je mpaBHa CUTYyalMja yTOMMKO C/IOKEHMja
IITO 3aXTeBa II0jayaHM HANOp M IAaXIby MPaBHUKA, YKbYdyjyhm m cyauje,
Koju Tpeba ma umrTajy u ocraje oppenbe 3akoHa O pajy, fa IOBe3yjy U
IPaBUTHO TyMade IpaBHe HOpMe. Y KOHKPETHOM CIy4ajy, CyJ ce oIpefe-
7O 3a MOTPEIIHY BapMjaHTy, KOHIEHTpuuIyhn ce Ha OHO ,IITO He muie”
y oproBapajyhoj opmpen6u (Ha OYeKMBaHOM MeCTY), YMECTO Ha OHO LITO
HlIe Ha PyroM MecTy (y APyroM WiaHy 3akoHa O pajy), I1a ¥ Ha OHO IITO
IIpefICTaB/ba MHTETPUTET 3aKOHA (IieMHY ofpeheHOr pagHOIpaBHOT MHCTH-
TyTa).

Jla je y KOHKpeTHOM Ciy4ajy IIOCTYyNIMO OHAaKO Kako je Tpebaro,
y HalpeJ HaBeJeHOM CMICITY, CYJ He OM 3akpyuno fia je pacnopehusame
(mpemeITaj) 3amOCTEHMX Y ,aYTOHOMHOM JOMEHY IOCIOfaBLia. YMeCTO
TOTa, Cy/, OM IPaBUIHO 3aK/bY4MO A ,dy TOHOMHM JJOMEH " IIOCTI0fjaBlia 3HAYM
CaMo eroBy MOIyhHOCT Ja IPUCTYIM IIPYMEHN UHCTUTYTA pacropebuBama
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1-3/2015. Iparomy6 Cumonosuh (ctp. 114-124)

3aIIOCTIEHOT Kajla Cy Ce CTEKIM ONpaBJaHU pasno3y 00jeKTMBHE Ipupofe
(morpebe mporeca u opranmsanuje papa). Takobe, cyq 6u Taja IpaBUIHO
3aK/bYUMO ga je CYWIHUHCKY UHCTAUTYTH Upemewitiaja (paciiopehusarwa) 3a-
docneHux y umiepaitiueHom (He y ayitloHOMHOM) gOMeHY, jep 3atiocneHu moice
ga ce pactiopegu UcKby4uu6o0 Ha ogiosapajyhe pagro mectiio y ioinegy cipyH-
ne ciipeme. To je HecyMBUBO!

Nucturyt pacropehuBama (mpemeniraja) 3amocneHor Baxehum 3a-
KOHOM O pajJiy MHTEI'PUCAH je y MaTepyjy U3MeHe YTOBOPEHMX yc/IoBa paja —
3aK/byderheM aHeKca yToBOpa 0 pajfly, pajiyi ITpeMellTaja Ha gpyiu ogiosapajyhu
iocao (wraH 171 craB 1 Tauka 1 3akoHa o papy). VIMmepaTuBHOM HOPMOM,
takobe, 3akoH 0 pamy yTBpbyje mTa mpepcrapba ,0froBapajyhn mocao“ y
CMICITy MHCTUTYTa pacriopebuBama 3a1ocieHor.

CarmacHo ofpen6u wiana 171 craB 2 3akoHa 0 pafy, ogiosapajyhu mo-
cao je mocao 3a 4mje ce obaB/pambe 3aXTeBa UCHA BpPCilia U cilielieH CHpyuHe
ciipeme Koju cy ymephenu yiosopom o pagy. HecriopHo je fa je Ty»xmar Kop,
TY>XEHOT IIpe 0TKa3a yroBopa o pafy 61o pacriopehen Ha pajHo MecTo 3a 4nje
ce oOaB/pame 3aXTeBa CEIMU CTEIEH CTPY4He CIpeMe — IMpaBHM (aKyITer.
Ipxehn ce mmmeparnBHMx ofipenaba 3akoHa o pany Koje pacropelhnBame
3aII0CTIEHOT Be3yjy 3a oaromapajyhm mocao koju ce upeHTU(UKyje MCTOM
BPCTOM ¥ VICTVIM CTEIIEHOM CTPY4YHe CIpeMe 3a 00aBjbarbe MOC/A, TYXXIJIAL]
je Ty)KOeH!M 3aXTeBOM TpPakno Bpahame Ha paji KO TY>KeHOT IOCTIOfaBLa
Ha ogiosapajyhe pagro mecitio.

Humra TyXwian y TakBoM 3axTeBy Huje morpemmo. Hamporus,
Tpaxuo je Bpahame Ha pam Ha oprosapajyhe pafHO MecCTO, NpaBWIHUM
TyMadereM 1 IIPYMEHOM MMIIePATVBHIX HOPMU 3aKOHa O pafy Koje ypebyjy
MHCTUTYT pacnopehuBama (mpememitaja) sanocneHor. Ogiosapajyhu tiocao
3a KOjU Cy 3aKOHOM npeniBubeHy uciia épcitia u uctiiu citietieH ciipy4He cipe-
Mme je conditio sine qua nonsakoHutor pacrnopehnupama (mpemernraja) 3amo-
C/IEHOT, IIa U TY>KMOLlA y KOHKPETHOM CITy4ajy KOjH je, y CKJIafly ca HaBefie-
HVIM, TIOCTaBMO TY>KOEHI 3aXTeB.

IIpema Hampen n3pa’keHMM CTaBOBMMA, ayTOP 3aK/bydyje [ia pacrope-
busame samocnenor (Tyxuoua) Huje ,,ay TOHOMHM JJOMEH" TY>KEHOT IOCTIO-
[aBIIa 1 Jja Cy CTAaBOBU CyJia U3 OIICEPBMPAHOT pellierha ,,0 Of0alMBaBY TYX-
6e y feny Ty>k6eHOr 3axTeBa“ IIOTPEIIHI.

3. Cyacka mpakca

Bes 063upa 1mITO CycKa MpaKca y Hallloj 3eM/b) He IPefiCTaB/ba M3BOP
npaBa y popMasTHOM CMUCITY, OHa ,,3paun’ (v Tpeba fa ,3padn’) MpaBHUM
ayTopuTeTOM mocTymajyher cyamje xao fo6por Tymada IpaBa, Tako fa ce
CyJCKa IpaKca y IpaBHOj TeOPUj) O3HA4YaBa Kao ,MIHTEPIIPETATUBHY U3BOP
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CTPYYHA MUIJBEIBA IIpaBo u npuBpena

npasa“. Aytop nyHux 38 roguHa BeoMa MHTEH3MBHO mpaTu gomahy cymcky
Ipakcy 1 NIpBU NyT ce cpehe ca cTaBoBMMa Cyia Cafp>KaHUM Y OICEepBUpa-
HOM pelllery, LITO Ta je MHCIMPNCAIO [a Haluile 0Baj (KpUTUYKM) KOMEH-
Tap CyHCKe OfTyKe.

V3 obwpa cypcke mpakce Koja moTBphyje cTaB fia je mociomasaly ay-
XKaH Jia 10 MPaBHOCHAKHOj IPECYAM KOjOM je IOHMIITEHO HeroBO pellerbe
0 OTKa3y yroBopa 0 pafly TY>K1OLia BpaTu Ha ogiosapajyhe pagHo mecto (ne-
CeTHHe M JleceTHe 00jaB/beHMX CEHTEHIM M3 CYACKMX OfIyKa), ayTop he
yKasaTy caMo Ha M3peKe JiBe IIpecyfie Koje Cy BpeMeHCKU TOTOBO ,,caBpeMe-
HMIe" IICarba OBOT KOMEHTapa, obe JOHeTe y perylaTvBy YiaHa 3aKoHa O
pany xoju ypehyje peuHTerpaiujy 3amocieHor, a Koju o6aBesyje Iociofaslia
7la 3aII0CIEHOT ,,BpPaTy Ha paj” 0e3 majber Ipeunmsupama ,Ha ofrosapajyhe
pagHO MecTo".

IIpecymom OcHosHor cyma y Hosom Capy II1 - 2068/2013 opnydeHo
je: OBABE3VY]E CE Ty>eHu fa Ty>K1ollia BpaTu Ha IIOCTIOBE PaJHOT MeCTa y
CKnagy ca weiosom WKOTICKOM CUPeMOM U 1el08UM CHOCOOHOCTAUMA, Y POKY
on 8 maHa off laHa IpujaMa Ipecyfe, IO IPETHOM U3BPIIEHa.

ITpaBHOCHa)KHOM IpecynoM IIpBor ocHoBHOT cyna y beorpany (mpas-
HOCH@XHOCT HacTymwia y aBrycty 2014. ronure) ommydeHo je: OBABE3Y]JE
CE Ty>xeHu fia TY>XK1jby Bpatul Ha pap y Llenitiap 3a punarcuje, Ha ogiosapajyhe
pagro mecitio, y poKy of, 8 laHa off laHa IIpujeMa Ipecy/e.

Kako ce Buayu 13 nuTHpaHe U3peKe Mpecyfe, Cy[ je OBfie TYXKeHOM Ha-
JIOXMO Jla TY>KI/bY BpaT! Ha pajj He caMO Ha oArosapajyhe pamHo MecTo,
Hero 1 y pagHy jenuanny (Llentap 3a ¢puHaHCHje) y K0joj je Ty>Ku/ba pajyuia
IIpe HE3aKOHMTOT OTKa3MBaiba YTOBOPa O pajy of CTpaHe TY>KeHOT II0CIIO-
TaBIia.

OBoO je 3aKOHMTA U NIPaBUIHA PeMHTETpaluja, ToBoheweM y cTame y
KOjeM je Ty>kKm/ba 61/1a IIpe He3aKOHUTOT OTKa3MBama yroBOpa O pamy.

IIT 3axmydak

IpabaHcko mpollecHO MpaBO M PajiHO HPaBO CY INpeAMETH KOju ce
U3y4aBajy Y 3aBPIIHMULM CTyAMja IpaBa. 3a OHe IPaBHUKE KOjI XKeJle Ja I10-
CTaHy cynuje HeMa Ipefjaxa. Cremu mpuiipeMa U IIo/arame IPaBOCYSHOT
VICIIUTA, KaO IPBYU BEJIMKU ,TPEHVHI KOjy ITOMa)ke KaKO TeOpUjcKa 3Hama
CTeyeHa TOKOM CTyAuja Tpeba MPYMEHNUTH Yy IIPAKCH, Y TPOIeCy Kperpama
[I0jeIMHAYHYX [IPAaBHMX aKaTa: OJJIyKe, IPeCyfie, pellera, 3aK/bydKa UTH,.

Cynuja je rocriojlap IpeBacXofHO MPOIECHOT MTpaBa — MOCTYTIKA, alu
3a JJOHOIIIee ITPABHO KBA/IMTETHE IIPeCy/e MPeRyC/IoB je U ZoOpo TyMaderbe
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1-3/2015. Iparomy6 Cumonosuh (ctp. 114-124)

IIpaBHe HOPME M IheHa NpUMEHA Ha KOHKpeTaH cinyd4aj. [Ipumep cyzcke on-
nyKe (pellema) KoOjy je ayTop OICEPBMPAao y OBOM KOMEHTApY, KOja y CBOM
KOPIIYCY Of CaMO TpM DPEYEHMIE Cafp>X/ HEKOIMKO IPOLECHOIPABHUX I
MaTepujaTHOIIPaBHNUX Tpelllaka (BMIIe Of jeffHe TPelIKe II0 PeYeHNIN), 3HAK
je 3a ys6yHy. 3HaKk 3a y36yHy, Mako ayTop Bepyje fia je y IMTamy M3yse-
TaK — IIpeceflaH, Kao IPBM TaKaB CIyd4aj y Herosoj 38-TOAMINIO0j MPaBHOj
IPAKCH.

Jla 1u je omcepBupaHO pelliere U3y3eTHa mojaBa? IIpema Hemocpep-
HNMM Ca3HamlMa ayTopa — jecTe, aly MOXKA ce u3y3eTak Beh ,umpn” y
Cy4ajeBMMa KOjU BeMy HICY JOCTyIHU. VIMa i MecTa 60jasHy a TPEHYT-
HO Ca3HajHU M3y3eTaK 3aKopadl y IpelefieHTHO nosbe? Tpeba mu crpaxoa-
TU Jla IIpecefiaH MOTY fia IpUMeHe U Jipyre cyauje? Y mporuosu tpeba omurn
oIpes3aH, jep OHA je y cepy MpeTHOCTaBKU U CYOjeKTMBHUX HepLeniyja
(ocehama), a Hu ped ,,00ja3aH" HUje CTpaHa TOM KOPIIYCY.

Hotopna je cBexomuka kpmsa y CpOuju, HapouuTo M3paxkeHa Y
nocnegmpyuM rogHama. Ha my Hu mpaBocyhe Hmje mmyno. Hanporus. He-
ycnerne ,pedopme’, 60be pehn HemogOOHY eKCIepUMEHTH, YTUILAj U3BPIIHE
BJIACTY, HOJIUTHUKE U APYruxX dakTopa Ha mpaBocybe, Kaf[poBcKe celeKiyje
y KOjuMa CTPYYHOCT, OffTOBOPHOCT M DPaHMjU Pe3yITaTy BUIIE HUCY JO-
MMHAHTHe Iperopyke 3a m3bop Cyamja, Harpmsajy ayTopose Haje ja he
JIOYeKaTV VCTMHCKM pedOpMICAHO CPIICKO IpaBocyhe mpe kpaja pagHor
Beka (2017. rogmue). Hanmy moTkomaBa m ayropoBa 60jasaH Aa y OMUCKO]
6ynyhHOCTH MO>Ke JohM [0 HemocpenHe Ap)KaBUHE APYTUX CYACKUX pellerha
0 ombauBamy TyX0e ,,y fely Ty>KOeHOT 3axTeBa‘.

Dragoljub SIMONOVIC
Attorney at Law, Belgrade

IURA NOVIT CURIA

Summary

The Court know the law. Iura novit curia. This especially applies to pro-
cedural law because the Court the master of the proceeding - litigation pro-
ceeding as well as any other. Of course, it is necessary for Court to have a good
knowledge of substantive law because the misapplication of substantive law is
the reason for the appeal and revision. When it comes to substantive law, the
Court takes it into account ex officio. On one example regarding the Courts
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CTPYYHA MUIJBEIBA IIpaBo u npuBpena

decision on partial dismissal of the complaint in the part of the claim, which
contains only three sentences to be imposed, author wanted to draw attention to
several Courts mistakes that could be classified as beginners. That is unaccept-
able because — Iura novit curia!

Key words: court, procedural law, substantive law, error.
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Haimawa UBETWHhAHWH, mactep npasa
aBOKAT M CTEYajHM YHPaBHUK

MOTYRHOCT CXOTHE ITPMMEHE CTEYAJHUX
IIPONNCA Y HIOCTYIKY TOBPOBOJ/bHE
IUKBUTAIIVJE NPYBPETHIUX TPYIITABA

Pesume

3awitio ce ayiiop ognyuuo 3a osy wemy? Ca jegre citipane, ayiuiop je
3HAO ga He UOCIAOjU 3AKOHCKA CMepHUUA y ioinegy MHOIux tpobnema Koju
cy ia ,myuunu“ wokom ciposoherva Hocillyiika gooposomte nuxkeugayuje, a
Koje je mopao ga pewi, 6ygyhu ga u Kao TUK6UGAUUOHU YIPABHUK UMA iO-
cebHe gyxHOCIiU tipeMa UpuspegHom gpyuwiiisy y nuxeugavuju. Y mwom cmuc-
7y 6uno my je noiuuHo ga upaxiiuuxe Upobneme tpesasubhe wiako wiio he
moiyha pewera tompancutmu y ipyuu (cpogHux) ciieuajuux tpouuca. Ca
gpyie ciipane, ayiiop je cmMamipao ga je 3HA4AajHO ga ,go cpmcu uciuuitia u
upeseniiiyje moiyhHociiu cxogHe Hpumee cllleuajHux upouuca y Uociiyixy
gobposomHe nukeugayuje UpuspegrHux gpyuwiinasa u Ha waj Ha4uH UoKyua
ga gotiputece ga ce gooposopHa TUKeUGAUUja CPO6OGU HA 3AKOHUTH U Tpo-
ecuoHanan HauuH 0g Cilipaxe c6UX y4ecHUKA HOCHLYTKaA.

3awiitio je o6a Wiema 3Ha4ajHal Ayitiop cmamipa ga Kog MUKeUgauuoHux
YyiUpasHuka 06a ilema cilieapa gociia Heqoymuya y Upaxcu, 0gHocHo ,HA60gu
UX Ha UpumeHy Upou3eopHUX (Hecilio U He3AKOHUIIUX) peutetba, 3aobunasehu
peuwierva koja cy eeh tiocitiojeha y ciliewajHoj tpaxcu. 3akoH o HpuspegHum
gpywinieuma ypehyje ycnose 3a tiokpeitiare, ciiposoherba u okoHuarve HOCiyi-
ka gobposomHe nuKeugayuje, Kao u tpasa, oéasese U 0gi060PHOCITAU TUKBU-
JayuoHol ylipasHuka u énacHuKa apuspegrol gpywiiiea. Mehyimum, oeaj 3a-
KOH He Upoiiucyje geiliame Koju ce 0gHoce HA HUOUUC UMOBUHE, UCHUTHUBAE
dompaxcusarea, upogajy umosure u gp., Huiliu cagpycu yuyhyjyhy ogpeg6by
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CTPYYHA MUII/BEIbA IIpaBo u mpuBpena

0 CX0gHOj TUpumeHu clileajHux Upounuca, 0gHOCHO tpotiuca kojum ce ypehyje
cifiedajuu HoCilyiak Ha Hocilyiak gooposomwHe nukeugayje.

Haxo je usociliana KoHKpeiHa 3aKOHCKA ogpeqba 0 CXOgHOj UpumeHu
cifiedajuux Gpoduca Ha UOCHyuaK gobposomwHe nukeugauuje Upuspegrux
gpywiniasa, ayiiop 3akmyuyje ga je 3a 3akoHUilio ciiposoherve HOCHLYHKA
gobposomHe nuksugayuje cxogHa dpumena He camo moiyha eéeh u Heoixog-
Ha.

Kmyune peuu: gobposomwrna nuxkeugayuja, tpeciianax upuspegHol gpyuiini-
64, NUKBUGAUUOHU YUPABHUK, CllleddjHu UPOHUCU, CXOgHA
upumena.

I YBog

[IpenMeT paja HmpefcTaB/bajy aHaMM3a MPAKTUYHUX MpobreMa yode-
HJX TOKOM CIIpoBODema ImocTymnaka f06poBo/bHe MMKBUALNje TIPUBPETHIX
ApylITaBa ¥ Iperjes, MOTyhux pelnema IyTeM CXORHE IPUMeHe CTe4ajHNUX
TIpoIIICa Ha TIOCTYMAK 106pOBO/bHE MMKBU/AIAje TIPUBPEHNX IPyIITaBa. |
3akoH o mpuBpegHuM apymtBuma u3 2011. rommue ypebyje ycmose 3a
HOKpeTame IOCTYNKa NOOpOBO/bHE NMKBUAALMje, HAuMH CIpoBohema u
OKOHYambe IIOCTYIIKa, Kao 1 IIpaBa, 06aBese U OfrOBOPHOCTY TMKBU/AIIVIOHOT
yYIpaBHMKA U BJIaCHUKA IPUBPESHOT ,T_LPYHITBa.Z Mebytum, 3I1]1 He cappxn
ozipeni6y 0 CXOIHOj IPMMEHM CTeYajHUX IIPOIIVICA, OJTHOCHO IIPOIICa KOjJM ce
ypebyje creuajHy mocTymak Ha MocTymak JoOpOBO/bHE MMKBUAIM]E, a KOja
jé mocrojana y 3aKoHy O IIPMHYJHOM [IOPaBHAKY, CTeYajy ¥ TMKBUALVU U3
1989. ropuHe (kaga Cy HOCTYIILM CTe4aja M IMKBUgALMje OVIM IpONNCaHn
y OKBUPY jeHOT 3aKOHa) U 3aKoHy o npenysehnma n3 1996. rogune (xoju je
y cebu caap>kao IpaBuIa O TMKBUAALMY U KOjI je jaCHO YIYTHO Ha CXOf-
Hy npuMeHy 3akoHa 13 1989, ykonmmko mpaBuia O MOCTYIKY IMKBUAAIIVje

1 AyTop je 610 MMeHOBaH Ha QYHKLMjy CTEYajHOT YIPaBHUKA, OJHOCHO JTMKBU/AL[VIOHOT
YTIPaBHMKA, TAKO JIa j€ MPAKTUIHO MPUMEBMBAO MIPOMIICE O CTeYajy M TMKBUTALMA JIO-
Hete 1989, 2004. 1 2009. ropgyHe U IpoIMCe KOju ce OfHOCe Ha npexyseha u npuBpenHa
npywTBa goHere 1996, 2004. u 2011. ropune.

2 3akoHoM o mpuspenHuM papymtsuMa (Crysbenu inacnux PC, 6p. 36/2011, 99/2011,
83/2014 - pp. 3akoH u 5/2015; game y Tekcty u ¢dycHorama: 3I1J1) je yrBphen u mo-
CTyIaK IpMHYAHE IMKBUAauuje Koju mokpehe u mo ¢y 6eHoj TyXHOCTH CIPOBOAM
Arennuja 3a mpuspenHe perucrpe Peny6muke Cp6uje. [Ipema casHamuma ayTopa, y Tpe-
HYTKY M3pajie pajia, HaJlJIe)KHa areHiyja He Hokpehe MocTyIke IpMHyLHE IMKBUAALIA]E,
6ynyhm pma y 3I1]] mocroju mpaBHa Npa3HWHA y IOITIEAY Ha4yMHA, OPTaHa U TPOIIKOBA
cripoBobema mocrynka. Buie o npuHynHoj mukBupanuju Bug. /byounra Tabuh, ,ITpu-
HyJHa JIMKBUJAMja IpUBpPeRHOT ApyIuTBa‘, IIpaso u ipuspega, 6p. 4-6/2012, cTp. 118-
131.
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1-3/2015. Harama IIsernhanusn (ctp. 125-150)

HICY fieTa/bHO ypehusane mojepune dase mocrymnka). VMaxko je y 3I1]I uso-
CTajla KOHKpPEeTHa 3aKOHCKa ofipefi0a O CXOfIHOj IPMMEHM CTeYajHUX Ipo-
TMCa, ayTOp CMATpa fia je 3a 3aKOHUTO CIpoBoherme NMOCTyNKa 106pOBOLHE
NUKBUJAIMje CXOHA mpuMeHa Moryha, a mpe cBux 3akoHa o credajy u Ilpa-
BIJIHMKA O YTBphMBamy HaIMOHATHNX CTAaH/ap/ia 33 YIpaB/balke CTeYajHOM
MacoM. OBakBa IpaBHa ITpasHMHA je M3a3uBaja JOCTa IpobeMa y Ipak-
cn’, a 3a KOje je ayTop CMaTpao fha ce jequHO (M JIOTMYKY) MOTY pellaBa-
TV TIPYMEHOM ITpaBM/Ia CTE€YAjHOT IOCTYIIKA, Te€ OTY/ja CYHITMHY OBOT paja
IpefiCTaB/bajy Moryha pelema NpakTMYHMX Hpo6eMa, MpUKasaHUX Kpo3
dase mocTyrnka go6posombHe MUKBUHaLje’,

IT MoryhHoCT cXoHe IpMMeHe CTe4ajHNX NMPoMuca
y HOCTYNIKY 7OOpOBO/bHE TNKBHUAAIMje IPUBPEFHUX
ApylITaBa

IIparehu oppembe 3IIJ] Moke ce KOHCTAaTOBAaTH Ja Ce IIOCTYINaK
Ho6pOBO/PHE TMKBUAALIMjE CAcTOju U3 TpU (ase — MOKpeTame, CIpoBoheme
¥ OKOHYame mocrynka. Ca [pyre cTpaHe, IIOLITO Ce€ Y OBOM pajy Ipa-
BJ aHAJIOTMja Ca CTeYajHUMM IOCTYIIKOM, ayTOp CMarTpa Jia ce JoOpOBObHA
JMKBYALja MOXe TocMarpaT Kpos creiehe dase: mokperame mocTymKa u
Or/IaliaBare, IOMNC VMOBYHE, IIPMjaB/bUBambe IOTPAXKIBaba, UCIUTIBAbE
HOTPaXKMBamba, OKOHYAIbe 3alOYeTHX II0C/IOBA, YHOBUEHE VMMOBNHE, JI€0-
6a MMOBUHe, HaMIpee MOBepuIalja U IPENIor O MOfeIN ITUKBUALMOHOT
OCTaTKa, MCIIaTa Harpaje 3a paj ¥ HaKHaJe TPOLIKOBA JIMKBIUAALIOHOM
yIpaBHUKY.

3  HapmexHu cay>x6eHUIM HUCY OWIM FOBO/BHO CTPYYHM A Il€He MCIYEHEHOCT CBUX
3aKOHCKIX yCIOBa 33 [IOKpeTame 1 OKOHYaIbe IIOCTYIIKA FOOPOBO/bHE IMKBUALMjeE, [Ta
ce morao crehn yrucax ga je 6pucarme mpuBpefHOr APYIITBA U3 Perucrpa IpUBpeTHIX
cybjekara I10CTaso ,,py TMHCKA“ CTBap; BIACHNUIIM IPUBPESHMX APYILITABA CY Ce IOHAIIA/IN
10 MPVUHIMIY ,,YIUIIK-00pUILIN, TAKO Jja Cy ,OlTaKO OCHMBA/IM IIPUBPENHA [PYIITBA,
3Hajyhnu fa 6e3 norenkoha 1 Benmke ,,l1anmposoruje Mory jja ux yrace, CBeCHI OACYCTBa
6110 KaKBe KOHTpOJIe IIpe 6pucarma IPUBPENHOT CyOjeKTa U3 HalJIeXHOT PETUCTpa; Hulje
mocrojana o6ase3a mpodecroHanusanyja GyHKIMje IMKBUIALMOHOT YIIPaBHMKa, Beh je
Ty yHKuujy Hajuemrhe 06aB/pano muie 63 MOcebMX CTPYYHMX U MPAKTUYHUX 3HAMA U
BeLITVHA, LITO 3aKOHOM HIje 3a0pameHo, all je JOBOAWIO O IpobmeMa y mpakcyu (of
He3Hama JI0 370ynorpeba).

4 O nojMy po6poBo/bHE NMKBHUaLMje, MECTy Koje HOOpOBO/bHA NMKBUAALMjA 3ay3uMa
y CHCTeMy IpecTaHKa NPUBPEfHNMX APYyIITaBa M 3aKOHCKOM OKBupY Buy. Harama
IIsetuhanny, ,IIpaB(H)u 3Hauaj M MecTO JOOPOBO/PHE NMKBMAALMje y CUCTEMY
IIpecTaHKa NIpUBPeNHMX ApymTaBa‘, IIpaBo u npuspena, 6p. 10-12/2014, ctp. 91-105.

5 He6ojura Joanosuh u gp., IIpupy4Hux 3a credajHe ympaBHuke, Intermex, Beorpap,
2006, ctp. 427; Byk Pagosuh, lo6poBospHa nuksuganyja npenyseha, Ilpasuu ¢axymrer,
beorpag, ctp. 15.
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1. IlokpeTame NOCTYNKa U OINalIaBame

Cmarpa ce fna je poOpoBO/bHA JIMKBUJAIMja IIOKpPEeHYTa Kajja
AreHlMja 3a IpUBpeHE peTUCTpe HoHece Pelema o permcrpanyju omIyke
0 TIOKpeTamwy MOCTYIKA JMKBUJallMje APYLITBA U UCTOT laHa 06jaBM Orac
0 IOKpeTamy MOCTYIIKA TMKBUAALIMje Ha CBOjoj MHTepHeT cTpanuuu. Of tor
[laHa HACTYIIajy CBe IpaBHe MOC/eAVIle IOKpPeTama IMOCTYIIKA T0OpOBO/bHE
nmukBupanyje. [TomenyTo Pemrere y cebu cafpku IMOCIOBHO VMMe TIPUBPEN-
HOT JIPYLITBa KOMe Cy JJOfjaTe peuu ,y AMKBUAALMjK , TIOfaTKe O HOBOM 3a-
KOHCKOM 3aCTYIIHMKY IPYLITBA Tj. TMKBUAAIIVIOHOM YIIPaBHUKY (jeTHOM MIn
BIIIIE IHJX) /I €BEHTYATHUM OTPaHMYEHIMA Y 3aCTyHaby (KOMEeKTUBHY MOT-
IJIC aKO je MIMEHOBAHO BUIIIE JIMIA, OFHOCHO aKo je HellITO Apyro IpeasubeHo
OJUTyKOM O TTIOKpeTamy IOCTYIIKA IMKBY/ALMje), Kao U II0fiaTKe O HOBOj afipe-
CI IIPUBPENHOT APYLITBA (aKO je IPOMebeHa, IITO je YeCT Cy4aj y MPaKcH,
ma 6u ce usbere 30ynoTpede OKO yperHe JOCTaBe MOIITe U Aa 01 TMKBU/A-
IIVIOHN YIIPaBHUK 610 curypat fa he HIp. cBe mpujaBe moTpaxknuBama ctiuhn
Ha afpecy Ha K0joj ce Hajlasy IeroBa KaHIIe/IApyja) WIN afipecu O IpujeMy
nomre (ako mocroju). Takobe, oBum Pemremem ce KoHCTaTyje fia je 6pucaH
IPeTXOAHM 3aCTYNHUK ApPYIUTBAa (MM BMIIE BUX), KOjeM IIPecTajy cBa 3a-
cTynHuuka opnamhema yTBpheHa 3aKOHOM ¥ OCHUBA4KMM akToM. Ormac
0 TIOKpeTamy JIMKBMAALVje CafipXKy JaTyM objaBe M JaTyM MCTeKa oIjaca
(90 mana) ca ymosopemeM jaa he mosepmoun OUTK NpeKTyAMpaHM aKO He
IpujaBe CBOje NOTpaXXuBame y poKy off 120 gana (90 gana mwryc 30 gaHa) of
maTyMa objaBe OI7aca, a Koju Huje JaTyM MCTeKa Orlaca Ha3HaueH Ha MHTep-
HeT CTpaHMIM ATeHIMje 3a IpUBpeNHe perucrpe, seh ce Ha mera ,gomaje”
jour 30 saHa yTBpheHux 3akoHoM. OBakaB OITIaC MOXKe M3a3BaTy 3a0yHY KOJ
T3B. HEMO3HATUX IIOBEpUIALla TMKBUALMOHOT CybjeKTa, JOK TakBa 3abyHa
He CMe HAaCcTaTy KOj IO3HATMX HOBepwIala, Oyayhm ma ux MMKBUAAIMOHU
YIPaBHUK O OBMM pPOKOBMMa IOCeOHO 00aBeIlTaBa, TAKoO Ja TO MOpA y4u-
HUTH Ha jacaH HA4yWH, Y CyIIPOTHOM MO)Ke VX JJOBECTU y 3a0/IyAy U OfroBa-
paTV 3a IITETY HACTATy YC/Iel| TIPOMyIITakba MPeKTy3uBHOT poka.’® Jlute Koje
je y OfTy1u 0 MOKpeTamy MOCTYIIKa JOOPOBO/bHE MMKBU/ALIMje NMEHOBAHO
3a JIMKBUJALMOHOT yIpaBHNUKA (IIpeMa MpPaKTUYHMM MCKYCTBUMA ayTopa,
TO je Jule KOoje je pasIM4unTo Of PaHUjer 3aKOHCKOT 3aCTYIHUKA U KOje Cy
BJIACHMIM JIPYLITBAa IPETXOZHO KOHTAKTUpaMu U ,ynocmwm', oyayhm ma
je mpodecnoHanal y Toj mpaBHOj o6macTy, ca ofrosapajyhum pagHuMm uc-
KyCTBOM, ca Wiu 0e3 JuIleHIle 32 00aB/barbe I0C/IOBA CTEYAjHOT YIIPaBHIKA)

6  Iloce6HO je muTame #a MM Cy HEIO3HATU IIOBEPUOILY 360T OBAKBOI HauMHA padyHama
POKOBa JMCKPMMMHIUCAHM Y OFHOCY Ha IO3HaTe IIOBepuoIle, Te Jja u ATeHIMja 3a
IIpUBpEJHE PETUCTPe MOXKe CHOCHUTY OATOBOPHOCT 3a M3a3MBame €BEHTyasIHe 3a0myse
U IPONyLITamkha POKA, OJJHOCHO OfyCTaHKA MOBEpMOla Off MpUjaBe NMOTPAKMBaHa aKO
cMaTpa fia My je poK IpoTekao (y 3abmynu je 3a gomatHux 30 faHa).
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je cBecHO cBoje b6ynyhe dyHkumje u npenysuma ogpehere akTMBHOCTU Koje
IpeTXOfie JOHOILIEHhY pederha O MOKpeTamy IMOCTyNKa MuKBuganuje. Hanme,
JMKBUIAIMOHY YIPABHUK je jeAHO oBnamheHO /Mile 3a MOJHOIIEHE pe-
TUCTpALMOHe IpyjaBe 3a IOKpeTame MOCTYIIKa JOOpOBO/bHE NMKBUALMje
(umm nuie koje oBmacTy myHoMohjem), koju he ce mocraparu fa ce u3BpIIN
NIMYHO TIpey3uMatbe Pelllersa O MOKpeTamy MOCTYIIKA IMKBU/ALMje, aKO je
afjpeca 3a IpujeM IOIITe afjpeca CefUIITA TMKBULALMOHOT CyOjeKTa, a Kako
6u ce n3berno ja pelleme NPUMM JIMIE KOje HUje YIO3HATO Ca YMEEHNUI[OM
HOKpeTama MOCTYIKA NuKBujanuje (y mpakcu, OCUMM BIAaCHMKA [PYIITBA,
jeIMHO je yIpaBa yIO3HaTa Ca IOCTOjarbeM OJJIyKe O TMKBUIALVjY, €BEHTY-
aJIHO TTOpecKM Wy (GVHAHCUjCKU CaBETHVIIM VI/VIIU aJiBOKAaTV IPUBPENLHOT
APYLITBA).

a) Pagre tipegysetiie lipe goHOUleHA peuterba 0 HoKpeiiarey
nuKeugayuje

Op TpeHyTKa MOJHOLIEHhA PETUCTPALMOHE IIpUjaBe A0 HOHOIIema (110-
3UTUBHOT) pellerna O MOKpeTamy IIOCTYIKA IMKBIAALje, OMHOCHO 3BaHMY-
He perucrpanyje TMKBULALMOHOL YIIPaBHNKa, IOCTOje ofpebene Mepe Koje
JMKBUALMOHN YIPaBHUK Tpeba fa Ipefy3Me yHAIpeH, a Kako 61 Morao
fia IIOYHe Ca PaZoM OAMaX I10 3BAHMYHOM CTYINamy Ha AY>KHOCT M Kako 61
MOTa0 Ja YCIOCTaB) KOHTPOIY Hajl HOBOHACTA/IOM CUTYAIMjOM y IIPUBpeN-
HOM JPYIITBY IITO Ipe.” Y TOM CMUCITY IMKBUIALVIOHN YIIPABHUK HAPOUM-
TO Tpeba fa mpenysme cienehe panme: fa Mpoyuy MOCIeRHBY GUHAHCH]CKM
U3BELITaj Kako Ou 610 caBeCTaH y IOI/IeNy YMibeHMIe Aa TMKBUAALVOHU
cy0jeKT 1Ma JOBO/BHO CPefICTaBa 3a HaMIperbe CBIX CBOjIX 00aBe3a, fja cas-
Ha fla /1 je [PYLITBO paHuje uMano GMHAHCH]CKUX mpobreMa 1 fa i je Beh
OuJI0 IIpefyIora 3a IOKpeTarme CTEYajHOT MMOCTYIIKA, [a Ca3Ha IITa YMHY VIMO-
BYHY [PYIUTBA, IJie Ce OHA HajIasMy, fa JIM je 3a/I0>KeHa WV XUIIOTeKOBaHa
U TOKYyIIA f1a ,Ha HeBUDEHO YTBPAM IbeHy TPXKUILIHY BPELHOCT, fa IPOy-
4J1 [IJIATHOCT KOjy 00aB/ba APYIITBO KaKo OM IpelBUEO0 ca KaKBUM IOBe-
puoLMMa ¥ ApP>KaBHUM OpTaHMMa Ce MOXKe CYCpecTy, fa HmpoleHu ja i he
My OUTV HEOIIXOJHO aHTA)XOBame /IIIA ca OfpeheHNM CTPyIHMM 3HABIMA,
ila TIpOydYyM YCIOBe U Ipolefaype 6aHaka 3a OTBapame padyHa APYIITBA Y
NUKBUJALV)Y, Aa HAIIPaBY IUIAH 1 IIPaBu/Ia 3a Paclofnaraime HOBILeM, a ca3-
Ha 6poj 11 KBaIMPMKAIMOHY CTPYKTYPY 3alIOCTIEHNX, [ia CasHa JIa I MMa aK-
TMBHIX IIOCTYIIAKa KOjU Ce BOJe IIPOTHUB MIN Y KOPUCT APYIITBA, fja IOKYIIa
fia IpoLeHM KO/muKo he IpuOIVKHO TpajaTy HOCTYIAK IUMKBUALNje U KO-
Ka 6u Tpebano fa M3HOCU Harpaja 3a mweroB paj. OBe nHpopmaluje Tpeda

7  Muno CreBanosuh, ITpupyunux 3a ciiieuajue yupasruxe, USAID, Beorpap, 2005, ctp.
30-31.
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fa My oMoryhe B/IaCHUIIM NPUBPENHOT APYIITBA, OFHOCHO HEroBa yIIpaBa
WIN afiBOKATH, HOK CY JIpyre HOCTYIIHE Y OKBMPY jaBHUX permucrapa (Ipu-
BPEe[JHM PETUCTPH, KaTacTap HEOKPETHOCTY, HOPTa/IN HAJIeKHNUX Cy[0Ba U
Ip.), a MHOro nHpopManmja ce MoXKe IPUKYIUTU U IIyTeM Mefuja (IITamIa,
VHTEpHET).

6) Pagmwe tipegyseiiie 10 goHOulewYy peuierba o UOKpeiiary
uKsugayuje

1) Yopasa

Ha camoM modveTKy HocCTynka fo6poBO/bHE TMKBU/ALMje, JaK/Ie OHOT
TPEeHYTKa KajJa ce JMKBUAIVOHM YIPaBHMK 3BAaHUYHO IIOjaBU Y CEMIITY
JMKBUJALMOHOT CybjeKTa M Ipe3eHTyje pellerme O MOKpeTamy IOCTYIIKA,
HEOITIXO/IHO je Ca3BaTM cacTaHak ca (IIPeTXOLHOM) yIIPaBOM JpyLITBA U U3-
BPLINTY 3aMIMCHIYKY IPUMOIIPENajy Ay>KHOCTH, IIedarta 1 ITaMO1sba PyLIT-
Ba, Ievara ca normucuma (paxkcummn), mudpy 3a KOMIjyTepe U anapme,
KOMOVHaIja WM K/bydeBa off cehoBa MV KaTaHAIA, IOKPETHUX padyHapa
U Ipyre TeXHMYKe ompeme (MOOMIHY TenedoHM, TabneTn), K/bydeBa Off ay-
TOMOOWIa/IPYTUX BO3WIA M IOCTIOBHMX IIPOCTOpPUja, TOTOBUHE Yy OarajHu,
POOHMX XapTHuje off BpeIHOCTH, HajBayKHYje JOKYMEHTalje APYLITBa, a I0-
ce6HO JJOKyMeHTal[uje Koja je 0O3HaueHa Kao IOCTIOBHA TajHA, aKO MOCTOjN.
OBakaB 3alMCHUK O NpUMOIpenaju 61 Tpebaao fa MOTINIIE jOUI jefHO
Nnle, KaKo OM MOCBEJOYMIO Y CIy4ajy eBeHTYa/lHe Ty>KOe 3a He3aKOHUTO
HOCTyIIahe NMKBUAALMOHOr yIpaBHUKa (Hajoobe nmuie Koje capabyje ca
JMKBUMIALMOHUM YIPaBHMKOM, 6ynyhu fma je 0BO ImOYeTHA M y TOM CMUCITY
oceT/pMBa (ha3a IOCTYIKA ca KOjOM HUje YIO3HAT IMpK KPYT JINIA). YIpaBu
Tpeba M3HeTM YBPCT CTaB Jia ce Off HEHUX YWIAHOBA OYeKyje ITyHa capajimba
u obenmopamuBame CBUX MHQOpMaIMja HEONXOZHMX 3a CIpoBObeme Io-
CTyIKa JIMKBUJalLuje, a MOCeOHO OHMX KOje Cy BesaHe 3a (IpeK/Iy3MBHe)
pokose. Takobe, TOM IPUIMKOM je HEOIIXOAHO PACIIOfEIUTY OATOBOPHOCT 1
3a/ly>Kemba, TaKo J1a TMKBUIAIMOHY YIIPABHYK UMa JMPEKTHY OATOBOPHOCT U
KOHTPOJy HaJl GpMHAHCHUjaMa M paYyHOBOZICTBOM, OaHKOBHMM padyHMMa, HO-
IITOM, OfHOCKMA Ca IOBepHONMMa, f0OaB/badNMa, 3aKyNI[iMa, ApP>KaBHUM
OpraHuMa, MefiUj!Ma, TOK OIlepaTUBHe II0CTIOBE MOXe JielleTYpaTy WIAHOBM-
Ma ymnpaBe (KOjy IO 3aKOHY Iy0e CTaTyc 3acTYIHMKA JPYIITBA, ali UMajy
IpaBa I AY>KHOCTY IIpeMa APYIITBY II0 OCHOBY YTOBOpPa O pafy), Ynju paj
o6aBe3sHO Hajsupe (caM WM NPEeKO CapajHMKa, 3a KOje je MOXEHHO ja Cy
ileo TMMa JTMKBMAAIVIOHOT yIIPABHUKA M3 HIIP. IeroBe KaHIle/lapuje MIN eK-
CTEPHO aHFa)KOBaHI/I).8 AKO TIOCTOjJ, HEOIIXOIHO je Ofp>KaTy M CacTaHaK ca
CpenmbUM MeHalIMEeHTOM (PYKOBOAMOLY, OGHOCHO AMPEKTOPU OfiesIa, OffHO-

8 M. CreBanosuh, Has. geno, cTp. 42-43.
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CHO CEeKTOpa) KOju je HajollepaTMBHMUjU Y APYLITBY U Off Kora Tpeba O4YeKm-
BaTM HAjOP)KV ¥ HAjTauHUjV NIPWINB MHPOpMaLuja. Y CMIUCITY OBJie HaBefe-
HOT, IMKBYJALMOHY YIpaBHMK he ofMax fjatu fia ce u3paje HOBM Iedar(i)
U IWTaMOWBM ApyLITBa (Ca pednma ,,y TMKBUAALMjU ), aKO je HOTpeOHO Ha-
PYYNTH Ja ce IpoMeHe OpaBe U KaTaHIle, Te 3aAy>KUTH IIPETXONHY yIIPaBy Aa
MY Yy IMCMeHOj GOopMU JOCTaBM TpaKeHe MH(popMalyje y HajkpaheM poky.

2) 3amocnedu

Y mpakcu, 3aroc/ieHy He 04eKyjy OIIyKy O IPecTaHKy pajia ’bUXOBOT
IOCTIOfiaBIa, IOTOTOBO aKO HeMa HasHaKa O (MHAHCUjCKUM IpOo6IeMMMa,
TaKo Jja M0jaB/bMBaIbe TMKBU/ALIMOHOT YIIPAaBHMKA ca (OPMATHOM OfTyKOM
O JIMKBYJALYjJ YeCTO HaWIasy Ha OTIOp M OYPHO pearoBame 3alOCIeHMX.
OBo Kako ycrIeq, HeloCTaKa 3Hamba O MOC/IeANIlaMa IOCTYIKa TMKBIaLje,
TaKo U cBe Yemhyx Hammca y MeiMjuMa KaKo ce OHa CITPOBOJIY HE3aKOHUTO Y
TOT/IeTy TIpaBa 3allOCTIeHNX, IaK/Te Ha HUXOBY mTeTy.” [I0MTO OKOHYa PBHU
CacTaHaK ca yIpaBOM, HEOIXO/IHO je [a MMKBUALMOHN YIPABHUK UCTU JaH
ca3oBe cacTaHak (KOlerujyM) Ha KoMe he mpucycTBOBaTy 3allOCTIEHN 1 TIPET-
XOJIHA yIIpaBa JPYIITBA, a HAa KOMe he ce HajIpe KpaTKO NPeACTaBUTH U IIpe-
3€HTOBATH pellielbe O MOKpeTamy IIOCTYIIKa JOOPOBO/bHE TMKBUAALINjE, KOje
je moroM moTpe6HO uctahyu Ha oracHoj Tabau ApywITBa (aKO He MOCTOjH,
Tpeba je yCTAaHOBUTM TOM IIPMIMKOM), a KaKo OM 3allOCTIeHM MOIM fia ce
yBepe y BepOJOCTOJHOCT pelllera, OffHOCHO KaKo OM ce Ha Taj HauMH CMa-
TPaIo Jja Cy CBU 3aIlOC/IeHM (M OHM KOjU Cy OACYTHM Ca CacTaHKa) ypen-
HO 00aBeIITeH! O HOBOHACTA/IOj CUTYalUj) Y IpUBpPeSHOM ApymTBYy. Tpe-
0a M3HETH jacaH CTaB Ja OIIyKa, OTHOCHO pellerbe O IOKPeTamwy MOCTYIIKa
HoOpoBO/PHE TMKBUAALIM]jE He lpegciliasbajy: IPBO, ayTOMATCKM OTKa3 yro-
BOpa O pajy U APYro, MOryhHOCT JIMKBUALMOHOT yIIPaBHNUKA [ja OIIydM O
OTKa3y yroBopa O pajly caMO Ha OCHOBY TOTa IITO je MOKPEHYT IOCTYyIaK
mobpoBopHe MuKBupanyje. Ilppa curyanuja (ayToMaTckm OTKa3 yroBopa
0 papy) je mpencraB/bana obaBe3y o paHuje Baxehem 3akoHy o NpUHYA-
HOM IIOpaBHalby, CT€Yajy M NUKBUAaumju us 1989. rogune, rae je jemHa of
Hajo30M/BHU)MX ITOC/IEANIIA IOKPeTara CTeYajHOT IOCTYIKA OV/Ia IIpecTaHaK
PpagHOT OJHOCA CBMX 3aIIOCTIEHNMX KOJ CT€4YajHOr NY>KHMKA, KOja je HacTyIana
HE3aBVICHO O] BUXOBE BOJbe, JaKJIe 110 cuym 3akoHa.'® Bynyhu j1a je y Tom 3a-
KOHY II0CTOjajIa ofipei6a 0 CXOHOj MPMMEHY CTEeYajHUX IIPOIINCa Ha ITOCTY-
IaK TMKBMJALYje, OBaKBa IOC/IeNIA je HACTYIasIa U KaJia je IoclofaBar 61o

9 O osome Bupetu Buile Ha: http://www.blic.rs/Vesti/Ekonomija/472544/Likvidacija-bez-
upozorenja-Dobili-otkaz-mejlom-u-nedelju.

10 Cnasuma Jumurtpujepnh, ,PagHONpaBHM ¥ COIMjaTHONPABHM CTATyC 3aIlOCTIEHUX
KOjMMa pajiHM OTHOC IIpecTaje 300T cTeyaja, MMKBUALMje M APYTUX CTydajeBa IpecTaHKa
pajia mocmoziaBLa 1 ynora Pery6miakor 3aBofia 3a TpxKuIITe paja’, PagHo u coyujanto
ipaso, 6p. 7-9/1998, ctp. 300.
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NMMKBUMIAIIMOHN CYOjeKT, aK/e IOKpeTameM MOCTYIKa IMKBuUAanyje. JIpyra
curyanuja (0TKa3 yroBopa o pajly Ha OCHOBY OJTyKe TVMKBUJALIMIOHOT YIIPaB-
HIIK) je pelleme Koje npensuba Baxxehn 3akoH o crevajy us 2009. roguse, a
Koje ce, IIpeMa MUIUBEHY ayTOpPa, He MOH#e CXOgHO TpuMeHUiu Ha TOCTY-
Iak 7oOpoBo/bHE MMKBUAALMje, Oyayhn ma apyru, crenujamHujyu 3aKoH Koju
ypebyje mocrynax fo6poBospHe MMKBUAALMjE, HEMa U3PUUNTE Ofpefde o OT-
Kasy yrosopa o pany.'! Ca mpyre crpane, 6yayhy ma Hema uspuunre oppes-
6e y 311, a sa 6 aHanmoruja ca 3akOHOM O cTedajy u3 2009. roguHe 6ma,
npeMa MUIUBEIY ayTOpa, He3aKOHWUTA, pellleme Tpeba TPaKUTH Y 3aKOH O
pagy 3 2005. rofyHe KOju Kao pasyIor 3a 0TKa3 yroBopa O pafly IpOICYje
»IIPeCTaHaK pafia mocmopasna’. TepMuH ,,lIpecTaHak paja MOCTOAABLA®, IO
IIPAaBHOj NPUPOAY U MPAaBHMM IIOCTIEAUIIAMa, He MOXe Ce M3jeJHAUUTN ca
TPEHYTKOM IOKpeTama MOCTYIKa f00poBO/bHE MMKBMAALMje (Kao WITO je
HOKpeTame CTeYajHOT IIOCTYIIKA, /I je OBO M3PUINTO AePUHUCAHO 3aKOHOM
0 cTedajy), Beh ca TpeHyTKOM OKOH4Yama IOCTYIIKA TMKBUAAIMje (KOHKpeT-
HO, pellleleM O perucTpanyju Opucamwa ApylTBa n3 Perncrpa npuBpesHux
cy6je1<aTa).12 Y mpuor oBoj TBpamy uie u To fa 3II]] Ha HEKOIMKO MecTa
rOBOpM O ,,IIOCTIOBaIby HPYIJ.[TBa“ (4. 532 ,,3aKOHUTOCT IIOC/IOBaIba ApyLIT-
Ba“, Wl 536 ,,06aBe3e 13 Tekyher nocmoBama“), fakie y ¢pasu noxkperama u
cripoBobema IMOCTyIIKa IMKBUJALMje HeMa TOBOpa O ,IIPECTaHKY Je/laTHO-
cTu® WM ,IIPecTaHKy paja‘, paj, OFHOCHO IIOCTIOBalbe (I1a MaKap yCMepeH
CaMO Ha JMKBUJALMjy) IpecTaje Kajia ce OKOHYa JMKBupanujal Y cmmcry
IPeTXOJHO HaBefIeHOT JMKBU/ALIMOHY YIPaBHUK Tpeba fja 3Ha Ko he 6utn
3aZip>)KaH y paflHOM OJHOCY /10 OKOHYama IIOCTYIKAa JMKBMAALuje. 3a OHA

11  Cypcxa mpakxca je 3ay3ena CTaB Jia Ce y Be3) ca IIMTameM PafHIX OffHOCA Kao lex spe-
cialis mpuMemyje UCK/BYYMBO CTEYajHV 3aKOH, OJHOCHO 3aIlOCTIEHM KOjU je 3aipKaH
Ha pajy KOJ CTeYajHOr Jy>KHMKA Yy IPBOM ey OCTBapyje IpaBoO M3 PaJHOT OfHOCA Ha
HauyMH YCTAaHOB/bEH CTEYajHUM 3aKOHOM KAao CIIEIMjaTHUM 3aKOHOM, Tako: Jlparmima
Bb. CnujerrueBnh, Crnobopan Cracuh, Komenimiap 3axona o cillewajuom HoCTiyiKy,
CESMECON, beorpag, 2006, ctp. 223-225. [Ipema Mullbery ayTopa, He MOXe 6utu
MeCTa CXOfIHOj IPMMEeHM CTeJajHOT 3aKOHA Ha IPeCTaHaK PaJHOr OFHOCA Y MOCTYIKY
Ho6pOBOJbHE NMMKBYJALVjE IPUBPETHOT [PYIITBA.

12 Ilpema MuIUbey ayTopa, IMOYETAK IOCTYNKA IMKBUJALMje HUje UM MPEeCTaHAK paja
IIOCTIOfaBLA ,y CKJIAaHy ca 3aKOHOM', KOjU je pasjor 3a OTKa3 yroBopa o papy (4.
176. Tau. 5 3akoHa o papy u3 2005. ropuue). Kox credaja To je ypeheHo 3akoxoM o
CTevajy, Te ca OTBapambeM IIOCTYIKA CTeyaja, CTeYajHy YIPABHMK MOXKE 3allOCTIeHMMA
oTrkasaTu yroop o papy. Koxg mo6poBo/bHe MMKBUJalMje HeMa 3aKOHCKUX ORpenou o
OTKa3y yroBopa 0 pajy, OTHOCHO O ,,CyROMHU 3aII0C/IeHNX. AKO 611 ce CTPOTO TyMadmie
ozpenbe 3aKoHa O pafy, KOf JOOPOBO/bHE TMKBUAALIMje MOTao OU Ja ce OTKaXke YTOBOP
0 pajly 3aIlOC/IeHVMa TeK HAKOH OKOH4Yama IOCTYIIKa JMKBUAauyje (To je TpeHyTak
6prcama IpyLITBA U3 HAMIIEKHOT PEIMCTPa, OFHOCHO IaTyM Kajia je JOHETO pellerhe O
perucrpauyju 6pucama). ¥ mpakcu ce oBaj mpo6reM pasmndnuTo pelllaBa, yIIaBHOM Ha
IITeTy 3aIlOC/IEHNX. 3a CYIPOTHO MMIbewe Bup. BenmmcaB Mapkosuh, ,,JJo6poBobHa
NUKBUAALVMja IPUBpeRHNUX Apywmrasa, IIpaso — iieopuja u iipakca, 6p. 1-3/2013, cTp.
75-76.
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JMIa 33 KOja OfTy4M fa My BMXOBO aHTa)KOBalbe BUIIIe HMje HEONIXONHO, Te
fa 6u CTBOPWIIO AOAATHE TPOLIKOBE 3a TMKBMUAALVOHOT CybjeKTa, TMKBIU/A-
IIIOHM YIPaBHMK je y obaBe3M Ha CIpOBefie 3aKOHCKM IIOCTYIIAaK Be3aH 3a
TEXHOJIOIIKY BMIIAK, KojuMa he Ha Taj HauMH npecTaTy pagHu ogHOoC. OHUM
3aIl0CIEHMMA KOjM OCTajy y IPUBPEJHOM APYLITBY, OJHOCHO KOj€ je TMKBI/Jja-
IIVIOHV YIIPaBHMK OJJTY4MO Ja 3afip>K!U Ha pafy, Tpeba HOHYAUTH fia 3aK/byde
(noBmM) yroBop Ha oppeheHo BpeMme, ok mocToju moTpeba 3a o0b6aB/bamEM
ozpebeHor mocra, a HajkacHMje 10 OKOHYaba IOCTYIIKA IMKBUALN]je, OfHO-
CHO Opucara JpyIITBa U3 perucrtpa (oBakBa GpopMmy/annja ce MU3PUINTO Ha-
BOIM y yroeopy). To mMoxe 6utu yropop o papy Ha ofpebeno Bpeme, Mazna
ce y IIpakcy Hajuenrhe 3aK/bydyje yTOBOPM O Jie/ly Kao BpPCTa yroBOpa O pajy
BaH PafIHOT OJHOCA, €BEHTYa/THO YTOBOP O 00aB/bamy IPUBPEMEHNUX U IIO-
BpeMeHUX II0C/I0Ba. Y CBAaKOM CIIy4ajy, Y CBAKOM YIOBOPY ce cafia Kao IIo-
cIofjaBall MojaB/byje TMKBUAALMOHY CY0jeKT, Kora IMOTINCYje TMKBUIALINO-
HU YIpaBHIUK.

3) banke 1 6aHKOBHU payyHM

OpMax MomiTo mpeysMe pelliemhe 0 perucTpalnji oKpeTama IOCTyI-
Ka J0OpOBO/bHE MMKBU/ALIMje TMKBUALIMOHY YIIPaBHUK he ca4nmHUTH HeKO-
JIMKO KOIMja pellema (aKo je HOTpeOHO U OBEPUTH Jja CYy BepHE OPUTMHATY)
koje he 3ajemHO ca obpaciieM OBepeHOTr IOTINCA ¥ KOMMjOM TUYHOT JOKY-
MEHTa JOCTaBUTH (IIPEeNopydeHNM MUCMOM, Mej/IoM Wiy GaKkcoM, a Kako 6u
OM10 mycaHor Tpara) CBMM IIOC/IIOBHUMM 0OaHKaMa y KOjuMa JMKBMUIALMOHYU
Cy6jeKT uMa OoTBOpeHe padyHe (6110 Koje BpcTe, TeKyhe, HaMeHCKe, TUHAP-
CKe, IeBU3HE), Y3 HAIIOMEHY Jja IMKBYUJALMOHY Cy0jeKT IMa HOBOT 3aKOHCKOT
3aCTyIHNKA ¥ Jla 0aHKa MOpa CIIPeYMTV CBAaKO HEOB/IAIINeHO pacIojarame
CPeICTBMMA ca padyyHa JMKBUAALMOHOT cybjekra. Ha oBy obaBe3y nuksu-
JIALMOHOT yIIpaBHUKa Moxe ce cxogHo dpumenuiniu HAIIC'® 6p. 1 rme je
IpeaMeT CTaHfjapfia yIpaB/bambe 6AHKOBHUM padyyHUMa ¥ HOBYAHMM Cpefi-
CTBMMA CTe4ajHOr Ay>XKHMkKa. Hamme, ogmax 1o mokperamy IMKBUIALIM]E, a
HajKacHUje HapeJHOr JjaHa Off JjlaHa CTyNamba Ha JY>KHOCT, TMKBUIALMOHN
YIpaBHMUK O IOKpeTamy IOCTYIKa IMCAaHMM IyTeM oOaBellTaBa cBe OaH-
Ke, IPeKO KOjUX JMKBUJAIMOHM CY0OjeKT obaB/ba IUIATHM IPOMET, pajyu
CIIpevaBama IPEHOCA CPeACTaBa M APYIUX TpaHcakuuja. Takobe, muxBupma-
LIVIOHV YIPaBHMK OTBapa HOBM padyH(e) y OaHIM KOja McrymaBa IOTpe6-
He KpuTepujyMe y mornefy puHaHCHMjcKe CTaOMIHOCTM ¥ OIIITHUX YC/IOBa
nocnoBama (To 3HauM fa he ynmyTuTy mosuB Ha HOHYAY Y HEKOIMKO OaHa-
Ka KaKo OM ce OI/Ty4Mo 3a HAjIOBOJbHU]Y, IIpe CBEra y CMMCIY TPOLIKOBA
¥ HaKHaJa Koje 6aHKa Hartahyje KujeHTVMa, Te HajIOBO/BHUjMX KaMaTa y
CTy4ajy eBeHTYa/IHOT OpOoYerha pe3epBICaHNX HOBUAHMX cpefcTaBa). HoBua-

13 IIpaBWIHNMK O yTBphMBamy HAIMOHATHNUX CTAHJAPAA 32 YIIPAB/babe CTEYajHOM MacoM
(Cnymcbenu inacnux PC, 6p. 13/2010; y pameM TekcTy u pycHoTama: HAIIC).
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Ha CPEJICTBA Ca yraleHuX pavyHa MMKBUAAIOHOr cybjexTa ImpeHoce ce Ha
HOBY pauyH(e) 6e3 ofmarama.'* V cryuajy mocTojama eBUSHUX HOBYAHMX
cpeficTaBa MMKBUIALIMOHOT Cy6jeKTa, Kao M Y C/Ty4ajy O4eKMBAHNX JIeBU3HMX
NPWINBA, TMKBUAIVIOHN YIIPaBHNUK OTBApa U JIeBU3HM PadyyH y UCTOj GaH-
. AKO je MoTpe6HO, MMKBUAIVIOHN YIPaBHUK OTBapa U pauyyHe Moce6He
HaMeHe, 0 4YeMy eBEeHTYa/THO MO)Ke Jia 06aBecTu BIacHMKe ApymTsa (6ymyhn
la Cy HAMEHCKM PadyyHM BHUINE IIPUMEPEHM PENOBHOM IIOC/IOBAmbY, TAKO Ja
61 611710 MO>KEJBHO [Ia jOIII HEKO MMa CBECT O MOCTOjakby OBMX padyHa IOper
JMKBYUJAIVOHOT YIIPaBHMKA). AHA/IOTHO TOKPEeTamy MOCTYTIKA ¥ OTBAPAmby
padyHa, HAKOH OKOHYama IOCTYIKA 1 Opucama APYIITBA U3 PETUCTPa, a IO
VICTIZTATU TMKBUJIALMOHOT OCTaTKa Y CK/IaJy Ca OJTyKOM O PacIOfieNu MK-
BUJJAIIVIOHOT OCTAaTKa, IMKBUALMOHM YIIPaBHMK 3aTBapa padyHe y 6aHIm (o
4yeMy HoOuja ¥ 3BAaHUYHY IIOTBPAY OaHKe).

4) ObaBemTaBame OCTA/INX 3aMHTEPECOBAHNX JINIIA O ITOKPETaby
IIOCTYIIKA IMKBUAALIVje

JIuKBUAALMOHY yIpaBHUK he HocTaBUTU 06aBelITeme O NMOKpETamby
MIOCTYIIKA JIMKBYJALMje Y3 KOIWjy pellea O PerucTpauujyu IOKpeTama
HOCTYIIKa JMKBupanyje crnegehum GuanykuM M IpaBHUM JIMLIMMA, OFHO-
CHO Jp>KaBHUM OpraHMMa KoOja MOTy OMTHM IOBe3aHa Ca JIMKBMUAAIMOHMM
cybjekToM, a moce6HO: momrta (IMKBUALIMOHY YIIPAaBHUK MOXe 3aXTeBaTU
fla ce OTBOPU IOCeOaH IOLITAaHCKY TIperpajak 3a cBpXy npujema oppebennx
IJICMEHA, HIIP. aKO OuYeKyje BelMKM Opoj IpujaBa NMOTPaKMBaima, a KojeM
Oy camMO OH MMao IPUCTYIl WM JIMIe KOje OB/IACTM), IONMMIINja, IpUBaT-
HO obes0ebheme, mopecku opraH, LlapyHa, OpraHM 006aBe3HOI COIVjaTHOT
OCUTypamba, IPYLITBA KOja IpY>Kajy KOMYHa/lIHe M yCIyre Of OIILUTEr MHTe-
peca, ocurypasajyhe apyitso, 6ep3a, MHBECTUIMOHO PYLITBO, KEbUTOBODa,
aJIBOKATU M OCTa/IyM CTPYYHM CaBeTHUIM (Ca HAIIOMEHOM Ja CBM M3BEIITaju
Tpeba [a ce maby UCK/BYYMBO HA afipecy/pyKe MMKBUIALMOHOT YIPAaBHNUKA),
peBU30p, Kyniy, Ko6ap/bayn, 3aKyIIy, 3aKyNOfjaBLy, CKIaUIITapH, TNLie
KOje JIp>K/ VIMOBVHY JIVKBMIAIIMOHOT Cy0jeKTa MV JIAIe Yuja je MMOBMHA
»Ha 4yBamy" KOJ TMKBU/ALMOHOT CybjeKTa.

5) VIMOBUMHa TMKBUAAIIMOHOT CybjeKTa

[ToxperameM IMKBUAALMOHOT IIOCTYNKA CBA MMOBMHA JIMKBUAALIVO-
Hor cy6jexTa 6u Tpebaso fa 6ype ,, 107 OKpU/beM  TMKBUAALMOHOT CybjeKTa,
Ha ITa ce Moxe cxogHo dpumenuiiu 3C'> mpemMa KOMe cTedajHM yIpaBHUK
IpeysuMa y Ap>KaBMHY LeIOKYIIHY VIMOBMHY KOja y/Iasy y CTeYajHy Macy u

14 CmnyHo oBoMe 1 3aKoH o cTevajy (Crymbenu inacnux PC, 6p. 104/2009, 99/2011 - ap.
3aKOH, 71/2012 - omnyka YC u 83/2014; y gameM Tekcty u dpycnorama: 3C), €. 79.

15 3G, . 105.
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BbOMe yrpas/ba. HauMe, ogMax 110 MOKpeTamwy MOCTYIIKA TMKBYUALMje, VK-
BUJALIVIOHY YIPaBHUK MOpa Ja YCIIOCTaBU KOHTPOY HaJ CBOM VIMOBMHOM
IpYLITBa, fa je 06e36emy u samTuT. Y mpakcy, oo he ce Hajuemhe gecutn
VICTOT JIaHa Kajia je JOHeTO pellee O PerrCTPaLji MOKPeTamba IOCTYIKa
NMuKBUAanyje (OZHOCHO NPBMX JaHa Off MOKpeTama MOCTOIKA, aKO UMa JO0-
CTa MMOBUHe), JaK/e XUTHOCT Yy NOCTyHamy oMoryhasa Jja TMKBUALIMOHN
yIpaBHMK 136eTHe onTyX6e J1a je MMOBUHA ,,JoOuIa Hore . YKOMMKO TIMKBU-
HAIOHN Cy6jeKT (HIp. MaralyoHep, CK/IaAUIITap KOjU YyBa IMOBUHY Y Me
U 3a padyH JpyurTsa) unn tpehe e onbujy fa usBplile mpefajy cTBapu Koje
y/na3e y MMOBMHCKY Macy, TMKBUJAIIVIOHY YIIPAaBHUK MOYKe TPAXXUTH Off CyAa
fla y BAHIIAPHUYHOM IIOCTYIKY JOHECe pellelbe O IPUHYAHOM Bpahamy 1MMo-
BUHE Y ITOCe[ IMKBUAAIVIOHOT Cy6jekTa. Y TOM CIy4ajy, mniie Koje je ofomnio
fia TIpefia CTBapy Koje y/Ia3e y MMOBMHY JIMKBMAAIMOHOT CybjeKTa 1 Koje He
IOCTYIM 110 HAJIOTY Cy/fia, OfirOBapa 3a LITeTy Koja je HacTasa ycIel TaKBOT
nocrynama. Takobhe, ako HacTaHe cuTyanmja ,pasHollema“ MIMOBUHE U3 IO-
cefla IMKBUIAIMOHOT Cy0jeKTa, MMKBUIAIMOHN YIIPaBHMK MOpa Jia TP
noMoh 1 3amTHUTY 0KaTHe MONNIYje, IPAKTUYHO IIpKjaB/byjyhu KpUBIMYHO
meno (mokymraj) xpahe. Ako ce y MMOBMHM JIMKBMAAIMOHOT cybjekra Haby
TOTOB HOBAIL], XapTuje Off BPeHOCTH, JPATOLIEHOCT, IOKPETHe CTBAPM Be/N-
Ke BPeJHOCTY, TMKBUJJALIVIOHY YIIPaBHMK ofpehyje HauMH HBIUXOBOT YyBamba
VIV ylIarama, 3a IITa je, IpeMa MUIIbEY ayTopa, IOTpebHa M CarlacHOCT
BJIaCHMKa ApyIITBa, Oymyhu gma je peu o ,crmenmduunoj mmosuun. Kao
jemHy of IpeBeHTUBHMX Mepa y IIOIJIefy 3allTHUTe MMOBMHE, TMKBUALNO-
HJl YIPaBHUK MOXKe M3BPIIMTK ¥ NPOMeHY OpaBa Ha BpaTuma IPOCTOpuja
WIM OpMapyuMa y KOjiiMa ce 4yBa IIOMeHyTa BpefHa MMOBMHa. KibydeBu 6u
Tpebasno Aa YyBajy IMKBUALVMOHM YIPABHUK, OJHOCHO JIMIA KOja Ca BVUM
Hajomke capabyjy. [Ipyre mpeBeHTUBHe Mepe MOTY OMTH: aHTaXOBamwe ¢u-
3audkor obeszbebhema, yBohemwe amapma, femoHoBame CTBapu y cedy GaHke
WV JIeNO3UTY CyHAa, ¢ororpaducame WIM CHUMame KaMepoM IOCTYIIKa
IpeysuMarma IMOBIHE.

6) VImoBuHa Tpehux numa

YKOMUKO y TPEHYTKY IIpey3uMarba MMOBIHE TMKBUIALIMOHOT Cy0jeKTa,
NMMKBUJALVMOHM YIpaBHUK Hobuje mHopmanujy ga je oppebena mmoBm-
Ha y BIacHMIITBY Tpehmx /mmia (0 OCHOBY mpaBa CBOjMHE MM YTOBOpPa O
¢$buHAHCKMjCKOM NMU3MHTY), Moiyhe je cxogHo tpumenuiiu oppenaba 3C Kkoje
ce OfHOCe Ha M3JTyYHO IIPABO, OFHOCHO HA M3/IyYHO MOTPAXMBabe M3/yd-
HUX ToBepunana.’ HanuMe, TMKBUAAIMOHN YIPAaBHUK 61 Tpebano fa 3a-

16  JIucta cTBapy HaJ KOjuMa Tpeba IpeyseTu fp>KaBUHY U KOHTpoiy, Buf. M. CreBanosuh,
Has. geno, cTp. 35-36.

17 3G, un. 95, 102, 112.
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AP>KM [IpXKaBUHY HaJl MIMOBVHOM 32 KOjy CyMma Ja je BIACHUIITBO Tpehmx
JINIIa, /M jOII yBeK Huje 06e36enno JoBO/bHO MHPOPMaLMja O TOME, TAKO Ja
ca curypHouhy Moxe ja je M3/Ty4y U3 MMOBUMHE JTMKBUAALMOHOT CybjeKTa.
AKo je IpaBoO Ha TaKBOj MUMOBYMHU YNMCAHO Y 3eM/bUIIHY UM Y APYTY jaBHY
KIbUTY WIM peTUCTap, TepeT NOKa3MBamba a UMOBMHA Ha KOjOj IIOCTOjI Tpa-
BO Tpeher muija mpeacTas/ba /1eo MMKBUAAIIMOHE Mace Maja Ha IMKBYU/ALMO-
HOT yIpaBHUKA. Jlajbe, T3B. M3Ty4HM IOBepuUIal] IIOLHOCK 33aXTeB Jla My ce
U3 VIMOBUMHE JMKBUAAIVOHOT Cy0jeKTa M3/Iy4yy CTBap Koja He yIa3n y JIMK-
BUJJALIMOHY Macy. AKO JIMKBUIAIIVIOHY YIIPaBHUK Ofibuje Jja U3Ty4dy CTBap,
IPOTHB Te OfTyKe ITOBepyIal, 6U MOrao fia 3axTeBa OJ Cyla Y BaHIIapHNY-
HOM IIOCTYIIKY Ja [JOHecCe pelllelhe O NMPUHYLHOM M3/IyYerby, HAPAaBHO aKoO
HoBepuIal, JOKaXke CBOje IIPaBo CBOjiHEe. AKO ce TMKBUIALMOHM TIOCTYIIAK
IIOKpeHe HaJl IPYMaolieM JIM3MHTa, laBajial] IM3MHTa IIOHOCK 3aXTeB Jia My
ce U3 MMOBJHE M3JTy4M IIpefMeT IU3MHTA, Y KOM CIy4ajy je moiyha cxogHa
apumena ycrosa s 3C.'® O6asese mukBumanoHor Cy6jexTa mpema AaBaoiry
JIM3MHIA KOje IOCIIEBajy HAKOH IOKpeTama IOCTYIKa TMKBUAALMje CMAaTPajy
TPOIIKOM JIMKBUJALMOHOT MOCTYIIKA HACTA/IMM IOC/Ie TOKPeTama MOCTyIKa
MUKBUAALMje. Y Cy4ajy Aa MMKBUIAIMIOHM YIIPAaBHUK HMje Ha aJleKBaTaH Ha-
YMH 3aIITUTUO IPeAMeT JIM3VHIA, TAKO Ja je beropa 6e30eIHOCT U3I0KeHa
PU3UKY, laBajall IM3MHIA MOXKE 3aXTE€BATH Off Cy/la Y BaHIIAPHMYHOM IIO-
CTYIIKy YKUJiaEe WM YCTIOB/baBame Mepa o6e3beherma, ofHOCHO M3puname
KOHKPETHMX Mepa 3alITUTE ¥ TO HOIPABKY, Ofp)KaBame, OCUTypambe WIN
Mepe 1oce6HOr 06e36eherma 11 dyBamwa IpeMeTa TM3UHTA.

7) PauyHoBOZCTBeHA U PMHAHCKjCKA eBUACHIINjA

ITopen o6esbebhema MMOBMHE MMKBUAALMOHOT CybjeKTa, OUTHO je fia
JMKBUMALMOHN YIpaBHMK o6e3bemyu 1 cBe (puHAHCHjCKe IOJATKe, KOju ce,
Y Kpajb0j IMHUjU, ¥ OGHOCE Ha Ty MMOBUHY. Y TPEHYTKY CTyllama Ha JyX-
HOCT JIMKBUJALMOHM YIIPAaBHMUK je MOTPeOHO [ja IPOMEHN 03MHKe 3a MpH-
CTYyII, Kako 6u n3berao Opucame WM Memarbe IofaTaka of CTpaHe yIpaBe
wm 3anocieHnx. Takobe, Heke o HajBAXHMjUX ITOfAaTaKa ca KOMjyTepa 6u
Tpebano OACTaMIIATK ¥ YyBaTH Y MANMPHOj POPMU, OFHOCHO YCIOCTAaBUTH
AyIUIe eBUJieHLlMje ca IofaunyMa U3 KOMIIjyTepa, a Koje 6u Tpebano dysa-
TH Ha ofiBojeHMM MecTuMa.'® JIMKBUAIMOHN YIPAaBHUK KOHTUHYMPAHO U
YPEeIHO BOAU Pa4yHOBOACTBEHY €BUJICHIV]Y TMKBUIALMOHOT Cy0jeKTa, y 1Io-
rIefy 4era je moiyha cxogHa tipumena HAILIC 6p. 1 n To: pauyHOBOACTBEHE
UCIIpaBe, HAJ03M 3a MCIUIATY, YIUIaTe M MCIUIaTe ca M3BOAMMA IIOCTIOBHUX
OaHaka.

18 3C, ui. 95.

19 M. CreBanosuh, nas. geno, ctp. 38.
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8) Ocurypame

YKONMMKO NMUKBUAALMOHYM YIPaBHUK y TOKY IpeysMMama Jy>KHOCTU
YTBpAM Ia Y MMOBUHM JTMKBUIAIMOHOL CyOjeKTa II0CToje CTBapy M IIpaBa
of, BeNIMKe BPeJHOCTH, Ay>KaH je Ia MpoBepHu fia /M je TaKBa MMOBMHA OCU-
TypaHa, ja 1 Cy CBM YTOBOPU O OCUTypamy Bakehu, Te fa nmu MMKBUAALNO-
HU cy6jeKT pefoBHO Itaha mpemuje ocurypama. JIMKBUJAIOHN YIIPAaBHUK
Tpeba fla IpOBepy Jia MM OCUTYparbe IIOKPUBA eBEeHTya/lHe IyOuTKe CY[CKMX
CIIOpOBa KOjiI Ce BOfie MPOTUB JIMKBUALMOHOT Cy6OjekTa, Kaja ce obaBesa
JICIUIaTe II0 OCHOBY CY/CKe Ipecy/ie IIpeBajbyje Ha OCUrypaBajyhe ApymTso.

9) 3akyn

YKONMMKO NMKBUJAILMOHY YIPaBHUK YTBPAM fa APYIITBO M3fiaje Y
3aKyIl HEIOKpeTHOCTH, moiyhe je ga cxogHo tpumeru 3C Koju mpomucyje
la 3aKyIl HEIMOKPETHOCTU He IIPecTaje OTBApambeM CTEeYajHOI IOCTYIIKA.
Vnak, MTMKBUAALVOHN YIPaBHMK MOpa Jja 00aBeCTM 3aKyIllja O UMEEeHNUIIN
HOKpeTama MOCTYIKA JMKBUAaLuje, Te Aa he y jeTHOM TPeHYTKy yroBop O
3aKOHY IIpeCTaTy Jia IPOU3BOM /IejCTBO, IOIITO BuIIe Hehe mocTojaTn MuK-
BUJJALIMOHY Cy6jeKT, make yropop he 6uhe packmHyT ycnen perucrparyje
Opucama IPUBPENHOT APYIITBA U3 PEIrUCTPa. Y TOM CMUCITY TMKBUAALVIOHN
yIpaBHMK Tpeba fla IITO Ipe 00aBeCTU 3aKyIIia O OBOj OKOJTHOCTH, @ KaKO
Ou 3aKymal] IPOHAIIA0 HOBY IIPOCTOP 3a M3HAjM/bVBAIbE, Te He OU ONTY>KNO
JIMKBUJALMOHOT yIIpaBHMKA Ja ra (3aKymia) Huje 61aroBpeMeHO MHPOPMM-
cao. 3aKymall Mo)Ke CBOja IpaBa Koja Cy HacTasa Ipe IOKpeTama ITOCTYIKa
JMKBUAALIMje OCTBAPMBATH IpeMa JTMKBUAAIIMIOHOM Cy0jeKTy caMoO Kao II0-
Bepunal. byayhm na je reHepanHo 3akoHCKO oBnmamrheme TMKBUALIMOHOT
yIpaBHUKA Ja OKOHYaBa IIOCTIOBE 3all0¥eTe Ipe IOCTYIKA JIMKBUAALUje,
y TOM CMUCITy JNUKBUJALMOHY YIPaBHUK MOXKE OTKa3aTu YroBop O 3a-
Kyny (ayTop cMaTpa omika3 ca yiosopeHum pokom, nomro 3C mpomucyje
crenyujaaHu OoTKasHM pok of 30 [aHa, Koju je He3aBUCaH Off JPYIuX 3a-
KOHCKMX M/ YTOBOPEHMX POKOBa). Y TOM C/Iy4ajy CMaTpaMo Ja 3aKyIarj
OCTBapyje MpaBO Ha HAKHAJy LIITETe OHAKO KAKO je OHa yTOBOPEHaA, OCUM aKO
Ce YrOBOpHMILIE He IOTOBOPE O CIIOPAa3yMHOM IIPECTaHKY YyTOBOpa O 3aKyIIy,
a KaKko 6u ce nszberno miahame yroBopHe KasHe WM HaKHajia mTeTe (Ipe-
ma 3C, HakHafia mTeTe 360T OTKas3a 3aKyIa He MO)Ke OMTU BUILY Off M3HOCA
HOJYTOAMINbe 3aKYITHMHE, IITO je YBeAeHO KaKo OM CcTedajHM AY)XKHUK 610
samTrheH off MpeBeMMKMX TPOLIKOBA YC/Iel OTKa3a yropopa o 3akymy). Ca
ApyTe CTpaHe, aKo je TMKBUJALIMOHY CY0jeKT 3aKyIal IOCIOBHOT IIPOCTOPa,
MaralyHa, CKTaiuIITa 1 C1., 3aKyIoflaBall MOXKe OTKa3aTy 3aKyI JMKBU/A-
IMOHOM cy6jekTy 360r Hemahama sakymnHuHe, Oyayhu fa ce y mocrynky

20 3C, um. 99.
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JMKBUJalMje He JOBOAM y MUTab€ JIOIIe MMOBMHCKO CTabe MTMKBU/AI[MIOHOT
cy6jekra, jaKiie 3aKynoiaBall He MOpa Jia OJPKM YyTOBOp Ha CHasy, Beh mMoxe
YIYTUTH 3aXTeB 3a IIPeCTaHaK YroBOpa, aKO je YBMUJEO Ja JMKBUJAIVIOHNI
cy6jexT He mraha, Te IPUjaBUTY CBOje HOCIENIO MOTPAXKMBAE U CIPEYNTHI
lla/be HarOMMIaBambe HellaheHe 3aKyIIHIMHE Y IOCTYIIKY IMKBUAALMje (Ipe-
ma 3C, 3aKynopiaBall HeMa IIpaBo Jja OTKaXKe 3aKyI 300r IOropiiama MMOo-
BIHCKOT CTamba CTEYajHOT JY>KHUKA). AKO yTOBOP O 3aKyIy JMKBMIALMOHN
YIpaBHUK OCTaBM Ha CHa3M, IMKBUMIALMOHU CYOjeKT je y obaBe3u ja ypep-
HO I1aha yroBOpeHy 3aKyIHMHY, a IOTPaXXMBambe 110 OCHOBY TOT yTOBOpa
CMaTpa ce TPOLIKOM IMKBUIALMOHOT ITOCTYIIKA HACTA/IMM II0C/Ie IOKpeTamba
MIOCTYIIKA JIMKBUJALIK]E.

10) YnpaBjpare HOBYaHVM CpPefCTBYMA JIMKBUIALMOHOT Cy0jeKTa

Y morneny Oy)XHOCTM Ia MMKBMIALMOHM YIPaBHUK yIpPaB/ba HOB-
YaHVM CPeACTBMMA JMKBUAALVIOHOT CyOjeKTa Moxe ce CXOgHO TUpumeHuitiu
HAIIC 6p. 1. Hanme, cBe ymate 1 McIIaTe HOBIIA Be3aHe 3a IMKBUAIIVIOHOT
cy6jeKkTa 1 HWeroBo IOCTOBambe BpIe Ce MICK/bYIMBO MPEKO padyyHa KOjuMa
yIlpaB/ba IMKBUJALMOHM YIIPaBHYK, KOjU je oBnauheH 3a IOTNUCHBambe Ha-
7IoTa 3a MCIUIaTe ca padyHa TMKBUIAIIMOHOT Cy6jexTa. JIMKBUaMOHY yIIpaB-
HIK 0BO oBjaiheme MO)Ke IPEHEeTHN Ha JIpyTa JNIja, Koja Cy 3aloCcIeHa MiIn
aHTa)XOBaHa y IIOCTYIIKY JMKBUAaLMje. Y OBaKBOM (ImcaHoM) obnaurhemy
Mopa OMTU HaBefeHa cBpXa IIahama 3a Kojy ce oHO u3faje. 3a cBa mnahama
Koje oBalrheHo nmije N3BPIIN OTHOCHO HAIOXKM, TMKBUAALMOHY YIIPAaBHUK
OfIrOBapa Kao JIa UX je caM M3BPIINO, OFHOCHO Hanoxno. Cnenehe sHauajHO
oBjamheme TMKBUIALVIOHOT yIIPAaBHUKA KOje Ce MOxe CXOgHO UpUMeHUTHU
n3 nomenyror HAIIC 6p. 1 jecte ynarame HOBYaHUX CPeICTaBa Ha LITETHU
padyH Kop 6aHKe KOju JOHOCY KaMaTy VWM APYTY BUJ, JEIO3UTHOT IPUHOCA.
JIMKBUJALMOHY YIIPAaBHUK, pafiehu y MHTepecy NMKBUAAIIMOHOT CybjeKTa, je
y o6aBe3u ma o6e3beny HajmoBOBHYjy MOryhy KamMaTy. Y cTe4ajHOM IOCTYII-
Ky he ce mpuMeHNTN OBakaB CTaH/apA Kafia HA payyHy CTE€YajHOT ITOBEpHOLA
II0CTOje cpefcTBa Koja Hehe ogMax 6uTH pacnofe/beHa moBepruonyma (mose-
puial joll yBeK Huje II03HAT, OCIIOPEHO MY je MOTPAKNUBambe, OFHOCHO II0-
KPEHYT je CIIOp I1a Cy CpeficTBa pe3epBMCaHa Ha payyHY Y CIy4ajy MO3UTUB-
HOT MCXOfa CIIOpa) MM KOja HUCY HEONXOJIHA 33 CBAKOHEBHO YIIPaB/baibe
CTeYajHOM MacoM (ILITO y HAIIOj MPAaKCH ,,OCUPOMAIIEHUX  CTEYajHUX HYXK-
HMKa HMje 4ecT C/Iy4aj). Y mpakcu crpoBolerma MMKBUIALVIOHNX IIOCTYTIAKa,
OBaKBO pelllere je KopuirheHO y CIydajy Kajia TMKBUAALVMOHM YIPAaBHUK
OKOHYa IIOCTYTaK MMKBUJALIMj€E, 2 HA padyHy OCTaHe HOBIIA KOjU j€ HAMEHeH
IIOBEPUOLY KOME je MOTPpaKMBatbe IPU3HATO, /I je 13 HEKOT pasjiora Taj Io-
Bepy/Ial] HeTOCTyIaH (IIPOMEHM afpecy, MOKPeHe ce TOCTYNaK CTedaja MiIn
JMKBUAALMje HaJl BJIM), T1a TMKBUALMOHN YIPAaBHUK ,0KaMahyje“ HoBuaHa
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CpPeACTBa KaKo MCTa He Ou M3ryOmia BPeJHOCT, HOK Ce He CTEeKHY YC/IOBU
ma 6yny ucitahena. ¥ cynmpoTHOM, TMKBMUAAIMOHM YIIPaBHUK O MOrao aa
OfIrOBapa 3a HECABECHO IOCTYIAbE U Iy6/berbe BPETHOCTI HOBIA yC/Ie HIIP.
nH(anmje, Hare MpoMeHe Kypca 1 CilL.

8) Oinawasarve

»OrInamaBame” y MOCTYIKY JOOpPOBO/bHE NMKBUZALVje IpeNcTaB/ba
IO3VBatbe NTO3HATYX M HEMIO3HATHX ITOBepIIalia fia y ofpeheHoM 3akoHCKOM
poxy (120 maHa) mpujaBe CBOja MOTpaKMBama, y CyIpoTHOM Ouhe mpeky-
AVIpaHY Yy NIpaBy Ha IIpUjaBy IOTPaKMBama. ATeHIMja 3a IPUBPENHE Peru-
cTpe o6jaB/byje OI/Iac Ha CBOjOj MHTEPHET CTPAHMUIY U THMMe MO3MBa HEIo-
3HaTe IOBEpUOIe fla NIpUjaBe NMOTPaXNBamwe y poKy of 120 maHa, moce6HO
ux onomumyhu ma ako To He yumHe, 6uhe IpexayAupaHM y CBOM IIpaBy.
JIMKBUAALMOHY YIPaBHUK yITyhyje mucaHo o6aBelITeme NO3HATUM IOBEPH-
OIMMa O MOKpeTamwy IOCTYIKA IMKBUJALje, KOjUM MX I03MBa fia IpujaBe
HOTpaXMBame y poKy of 120 gaHa, moceOHO UX onoMumbyhnu fa ako To He
yuuHe, 6uhe npexnyaupanm y cBOM Ipasy.

2. Ilomnc nmoBMHe
a) Hownuc umosune (iokpeilite u HetloKpeiliHe)

I[Tonuc MMOBMHE NpefCTaB/ba JIOTMYAH CJIef CTyIama y MOCeN UMOBM-
He JMKBMAAIVOHOT Cy6jeKTa Of CTpaHe JMKBUAIMOHOT YIIPaBHUKA, KOjU
caM uau y3 cTpy4dHy nomoh mpocdecnonanana mwin 3arocieHNx OpraHusyje
U CIIPOBOAM IIONNC MMOBMHe. VeanHo 6u Ommo fa ce mommc opraHusyje
Y OKOHYA y je[HOM [aHy, Kako Oy ce CIipedymsie 3/70ynoTpebe 1 AyIIO
npebpojaBare CTBapu Koje YMHe VIMOBMHY, [ja Ce ,OBEKOBeUYM“ CHUMI[MMa
(¢poro-amapar mnu Bumeo KaMepa), Kako OM TMKBUJALVMOHY YIPABHUK 6110
OCUTypaH y IIOITIely eBeHTYaTHUX ONTYXOM Jja IIONNUC Huje CIIPOBEfeH ,,3a-
KOHUTO (Mako oppende 3I1J] HuIITa He TOBOpEe O MONMMUCY MMOBMHE, ayTOP
cMarpa Ja ce MOpajy IOLITOBATH OILITA Hadesa APYTOT, CHeIVjaTHOT, 3aKO-
Ha), ja Ce IONMC M3BPLIM KOMMUCUjCKM U 3amucHuukn. Kao mo6po peurerme
y TpaKcy HOKasajo ce fia je Hajipe moTpebO MOMNCATH MMOBMHY Be/UKe
BpenHocTH (jep moctoju MoryhHocT Kpabe), kBap/pMBY poOy, roToBe IpO-
U3BOJie, CUPOBUHY U MaTepujaje, a He Tpeba 3abopaButu u pody koja je ,,y
pacyToM” cTamy, Koja 1ako Moxke 6utu oryheHa 6e3 3Harba TMKBUIALMOHOT
ynpaBHuKa (pesepBHM [enoBHU, cTapo rBoxkbhe u ¢/1.). Y TOKy HMOCTYIKa II0-
nyca UMoBMHe moiyha je cxogna tipumena HALIC 6p. 2 koja npengsuba Haue-
J1a u3pajie MOTIIYHOT M CBeOOYXBAaTHOT IOINC MMOBVHE CTEYajHOT My>KHMKA
" Koju obyXBara U JIUCTY AYXXHUKA U NUCTY ToBeputana. CXOfHO ce MOXe
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IPUMEHUTH U caMa TeXHMKa MOMNCUBama Koja je mpepBubeHa y credajHoM
HOCTYIIKY — IOMNNC MMOBUHE CIIPOBOAM KOMNUCHja KOjy oOpasyje MMKBUAA-
LIVIOHU YIIpaBHUK. Bpoj monmcHux KomMmcuja 3aBucK o, 06MMa U CTPYKType
VIMOBJHE.

6) Iotiuc tiotmipaxcusarea (Muctia gy#Huxka)

Bynyhu fa nukBupanmoHu yrpaBHMK MMa 3aKOHOM yTBpheHy obaBe-
3y [ja HaIUIaT¥ [OTPaXMBamba,” y TOM CMMCIY je AyXKaH Aa NpuKymu (cBa)
CpeficTBa Ha OCHOBY Kojux he HamupuTy nosepuole ApyuITsa (y LemIocTu ca
kamaroMm). Haume, moiyha je cxogna éipumena cTedajHUX HMpOINCA, ™~ Koja ce
cactoju y uspaju micte (IIommca) CBUX IOTPaKMBamba Koja Cy perucTpoBaHa
y TIOC/IOBHUM KIbMTaMa APYIITBA, Ca MOCEOHMM OCBPTOM Ha JlaTyMe JOCIIe-
JIOCTY MOTPaXKMBama (IOpef e/leMeHaTa Koji Cy IPOIMCAHY 3a CafpiKaj /-
cre npema HAIIC 6p. 2 - r1aBHu AyT, Kamara, o6e36eherbe, IpaBHI OCHOB).
JInKBUAAILMOHY yIIpaBHMUK Tpeba fa ce ,IoHala" y CK/Iay ca pOKOBUMA JI0-
CIIe/IOCTH, OFJHOCHO Jia MHCUCTUPA Ha InahamyMa Of CBOjUX AY>KHMKA O po-
KOBUMa JJOCIIeZIOCT. Y mpakcu ce foraba fa kaja casHa jja je Haf ;PyIITBOM
HOKPEeHYT NOCTYINaK JIMKBUAALje, TY>KHUK ofi0uja [a IIaTu CBOje paHuje
yroBopeHe o6aBese, Muciehn fa je ApyuTBo ,,y 6aHkpoTy", Te na he cBakako
OuTK yraueHo, IpeMa TOMe HUje JY)XXHO Ja UCIYHU CBOjy obaBe3y Ipema
JMKBUJALOHOM cy6jekty. HapaBHO fa je 0BakBO pasMMmIlbatbe IOTPEIIHO,
TaKo Jla je YIpaBO IMKBUALMOHY YIPAaBHUK Taj KOj) MOpa Jia IOjacHM 3a-
o Harwtahyje yroBe IpMBPEIHOT [PYLITBA, T€ aKO je HOTPeOHO MOXKe IO-
KPEHYTH CIIOp IPO3YUB AY>KHUKA U YTY>XUTHU JOCIENO MOTPAXMBAbE.

6) Ioniuc gyiosarwa (nucitia iiosepunaya)

Bynyhu pa nukBupauyMoHM YIpaBHUK OYeKyje fa IPUMM IIpUjaBe
HOTpaKMBamba O KojuMa Tpeba Jja OIIyuy Y 3aKOHCKOM POKY, OBHOCHO MMa
3aKOHCKY 00aBe3y fla MCIUIATV IOBEpMOLie Yyja Cy IOTpaKMBarmba IpU3Ha-
Ta, Moiyha je cxogHa TipumeHa CTe4ajHUX IPOINCA KOjU yTpry}Z obaBesy
CTeYajHOr YIPAaBHMKA Jja CacTaBM JMCTY IoBepuiala ApymTsa.”” Hauwme,
noTpebHO je Ia MMKBUIALMOHN YIPABHUK CACTAaBU JIMCTY CBMX ITOBepMUIala
3a KOje je Ca3HaOo U3 IOC/IOBHUX KIbUIa M OCTaje NOKyMeHTaluje TNKBI/a-
IVIOHOT CyOjexT. buno 6m fo6po fa OBaKkBy /MMCTY Ca4MHMU IIPe HETO ILITO
NIOYHY /la IPUCTIDKY IIpMjaBe MOTPaKMBamkba, a Kako O 0 myMa Opke 1 JIak-
e OfTy4MBao IpeMa yHampen IpUIpeM/beHOM crucky. OBfe Tpeba jour

21 3IIM, un. 532.
22 HAIIC 6p. 2, O6pasay 6poj 2; 3C, wi. 108.
23 HAIIC 6p. 2, O6pasar 6poj 3; 3C, wi. 107.
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jeIHOM HAI/IACUTH [ja IOTPpaXKMBama IIOBepUIalia TeKy U HOC/Ie IMOKpeTama
IOCTYIKA JIMKBUJIALlMje, OMHOCHO OHA Ce MOPajy HAMMPUTH y LIEJIOCTY U Ca
KaMaToM, Koja Takobhe Tede y HAKOH TOKpeTama MOCTYyIKa MMKBuarmje.**
OBakBa aKTMBHOCT CTEYajHOT yIIPABHUKA AMPEKTHO yTUYe ¥ HA IETOBY 3a-
KOHCKYy 00aBe3y fla YIIyTM O3B 3a IIpMjaBy NOTPaKMBama CBUM IO3Ha-
TYM IIOBEPUOLIVIMA, A IIO3HATU CY OHU KOjU CY PETUCTPOBAHMU Y MOCTIOBHUM
KIbMTaMa, OTHOCHO JIVICTY TIOBEPYIIAlla TMKBUIAIIMOHOT Cy6jexta.” ¥ mpak-
CI ce MOXKe JJeCUTH Jia IIOBepyIall He MOCTOjM Y IOCTIOBHUM KIbUTaMa, alin
Ceé jaBM Ha OIJIaC, OJHOCHO IIPMjaByU IOTPAXUBAIE, ¥ KOjOj CUTAYLjU JINK-
BUJIAIIVIOHY YIPaBHUK Mopa OuTy moce6Ho 00aspus, jep ce MOXe HeCUTH
fia je HeKO Off 3aIIOC/IeHMX WM aHTQKOBAHVX JIMIIA HAMEPHO YHMINTHO OBe
HojaTKe, a KaKo JIMKBUALIMOHY YIPaBHMK He OM YIyTHO IOCeOaH I03UB
HOBepUOLly, laK/Ie IpeTwIa 61 My OIAcHOCT Of ,,ONTY>X0e” Ja je XTeo Ha-
MEpPHO OLITETUTI HOBEpPHOLIA.

3. IIponena nMoBuHe

[IpeMa Munubewy ayTopa, MMKBUJALMOHM YIpPaBHUK Tpeba na
npouemyje MMOBMHY IIPEMA H€HOj TPXKUIIHO] BPENHOCTU Yy TPEHYTKY
nporiere.”® 3a moTpe6e MpolieHe, TMKBUIAIMORY YIPABHIK MOYKE aHTAKO-
BaTy CTPYYHO JIMIE, @ 33 LITa MY, IIPeMa MUIbEY ayTOpa, HUje HEOIXOgHA

CarmaCHOCT BJ/IACHMKaA ,T_LPYH_ITBa.27

4. IlpujaBpuBame u yTBphuBame NoTpaknBama

Ipema 3I171,%® nukBumanyonn YIPaBHUK je Oy>XKaH fa MoBepuoLMa
3a KOje je ca3Hao 13 ITIOC/IOBHYUX U [PYTUX pe/IeBaTHUX KIb/TA M JOKYMEHTaIyje
YIYTHU MUCaHO 06aBelITemhe 0 MOKpeTamwy IOCTYIIKa TMKBUAAIje y KoMe he
VM HapOYUTO CKPEHYTH IaXKIby Ha JY>KIMHY Tpajarba POKa y KOMe MOpajy Aa
IpujaBe IOTPaKUBame, y3 Ha3HAKy ajipece 3a JJOCTaBy IpujaBa, Te fAa he

24 Y cTe4ajHOM MOCTYIKY IpaBHE IOCIeAuLIe CY IOTIIYHO Ipyralyje jep je IpaBHa IpUpoaa
MOCTYIIKA IpyTadyMja — IOTPAKMBaba Ce CMAaTPajy HOCIENNM JaHOM OTBaparmba CTeYajHOT
IIOCTYTIKa, Kajja IpecTaje 1 obpadyHaBabe Kamare 3a Heobe3behena norpaxusama; 3C,
ur1. 81, 85.

25  3I1M, wr. 534.

26  Taxo Buromup Ilonosuh, ,,Jlo6poBo/pHa TMKBYUAIVjA KA0 HAYMH IIpecTaHka npepyseha
IIpeMa HOBOM 3aKOHY O IIpMBpefHMM ApyuITBuMa Perryonuke Cprcke, 360pHuk pagosa
Axifiyennociiu ipahanckol u ilpiosaukol 3axoHogasciiea u ipasHe fpaxce, 6p. 8/2010,
crp. 99.

27 Buiue o IpolLieHM MMOBMHE Yy cTedajHOM mocTynky Bumetu HAIIC 6poj 2, rmaa III
»1IpolieHa BpegHOCTH .

28  3IIM, un. 534.

141



CTPYYHA MUII/BEIbA IIpaBo u mpuBpena

OUTV MPEKTyAMpaHN Yy CTy4ajy IPOIyCTa OBOT poKa (IO3HATY IIOBEPUOLN).
Bynyhu pma oBe eneMeHTe cafpXyu M OIIAC O MOKpPeTamy IIOCTYIKa
MMKBUJALMje Koju ce 00jaB/byje Ha MHTepHET CTpaHMULM AreHIVje 3a Mpu-
BpefHe peryucTpe (HEMO3HATU IIOBEPHOLN), IIOCTAB/bA Ce MMUTAME IITA je jOIII
HEOXOJHO Ja Ce JMKBUAALMOHOM YIIPaBHUKY [IOCTaBM Off IIOflaTaka Y3
IpUjaBy OTPAXNBaa. Y TOM Jielly ayTOp BUIM MOIYAHOCT cxogHe tpumeHe
CTeYajHNX IPOINCa KOjI Ce OfHOCE Ha CaMy IIPMjaBy NOTpaXKuBama, 6yayhn
ma 3I1]] He mpomucyje meTa/bHMje HeHy cafp>xuHy. Haume, nukBupganuonn
YIIpaBHUK O y CBOM 06aBelnTemy yryheHoOM IM03HaTUM IOBEpPMOLIMA Tpe-
6amo ma HaBefle Ja je y3 IpUjaBy IOTpaXKMBama 00aBEe3HO [OCTAB/bambe U
cnepehyx noparaka:™ HasMB, OJHOCHO VMIMe U CelMINTe, OGHOCHO IpebyBa-
JIMIITE TIOBEPUOIIA Ca KOHTAKT a/fpecoM; MaTHYHM 6pOj IpaBHOT TNIIA, OFHO-
CHO /M4YHM Opoj 3a ¢uamuka mmia; 6poj MOCTOBHOr WM TeKyher padyHa;
IpaBHM OCHOB INOTPaXMBama ca NPWIOKEHMM J[IOKas3MMa; M3HOC IIOTpa-
KMBaba ¥ TO M3HOC ITTABHOT NTOTPAXVBaba Ca 00payyHOM KaMmare, Y BalyTH
HOTpaXKMBamba; BpcTa 0b6e3behera Ha cTBapu (CIMYHO PasnTydyHOM IIPaBy Y
CTe4YajHOM IIOCTYTIKY); ofipeeHn 3aXTeB OBEpPHOIIa, AKO IIOCTOjI; TOCTOjabe
U3BPIIHE UCIIPABE UM JOKa3 [a Ce paji O MOTPaKMBaba O KOjeMa Ce BOJM
HapHuIA. Y Ipakcy, TMKBUJALMOHY YIIPaBHVK Ha OBaKaB Ha4MH ceOM 3HAT-
HO O/IaKIlaBa OCTYIIAK, OBHOCHO o6e3bebyje 1a My nmosepuar Beh y mpsom
HaBpaTy OCTaBM IPAKTUYHO CBY HEONIXOAHY HOKYMEHTAINjy 3a yTBphuBarme
HNOTpaKMBama. Y CIy4ajy fa IIOBepuIall He JOCTaBy CBe NOTpeOeH MmofjaTKe,
NMMKBUIAIIMOHY YIPaBHMK he MMaTy JOBO/BHO BpeMeHa Jia TPaXXM HOIYHY
IpujaBe NOTpaXuBamwa. IlocTap/ba ce muTame Aa AU OM JTMKBUAALVOHU
YIIpaBHUK CMeO Ja ofibaly IpujaBy MOTPaXKMBamba Ko HENOTIIYHY U Hey-
penHy y cry4ajy HelOCTaB/bakba IOfaTaKa MM JOKYMEHTaluje KOjy je Mu3-
PUYNTO 3aXTEBAO Y CBOM II03UBY ITOBEPUOLY Y 3aKOHY OCTAB/bEHOM POKY Off
120 pana? 3C npensuba ogbavaj npujaBe caMo y CIy4ajy HeOG/IaroBpeMeHo-
CTU, HE U aKO je IIpMjaBa HeIOTIyHa Wiu HeypenHa. CMaTpaMo Jja IMKBU[A-
IIVIOHNM YIIPaBHUK He 01 CMeo jja of0any IpyjaBy IMOTPaKMBamba CaMo 3aTO
IITO HeMa JIOBOJbHO IOflaTaKa Ja je MICIMTA. Y IpaKcy TO 3Ha4M fa 6u mo-
Bepujall MOTao Jia IofHece 1 Ipas3aH Malup, a aKo ra IojJHece ¥ 3aKOHCKOM
POKY, TMKBU/ALIMOHY YIIPaBHUK he Mopatu jja ra mosose ja je y ofpebenom
POKy fonmyHM My he TakBy npujaBy IOTpa’kuBarma OCIHOPUTH YCTIeJ, HEfo-
CTaTKa [0Ka3a M yIyTUTH IoBepuola Ha napHuiy. CMaTrpaMo fia je 3aKOHO-
flaBall 3a OBAKBY CUTYaI[ijy MOpao fia Ipomuile 60/by MPpaBHU MeXaHM3aM,
Te fla moBepmialn cHocu oppebeHe mocmenmile 3a oTexaBame MOCTYINarmba
MMKBUJALMOHOT yNpaBHMKA. VINaK, y OBaKBOj CUTYallWjU CE€ CXOGHO MOJce
apumenuitiu 3C, Tako [la IOBepuIall ¥ AUMKBUAALMOHU YIPaBHUK 3ajefHO
Ipersiefiajy IpujaBy ca BOJATHMUM MOKa3}MMa U Jja IIOC/Ie TOra IMKBULALMOHN

29 3G, un 111.
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YIIPaBHUK OfTy4YM KOHAYHO I /iu he Mpu3HATU MV OCHOPUTY IIOTPAXKMBAIbe.
Haxre, y cnmydajy mcreka poka 3a IpMjaBy MOTPaKMBarba, NMKBUALVOHK
ynpaBHUK he HoHeTH pelierme 0 of6adajy mpujaBe HOTpaKuBama, 6yayhn fa
je HaCTymuma mpekmysuja moTpaxkuBama.’’ [IomTo IPUCTUTHY CBe MpHjaBe
IOTpaXMBarba Ha afipecy IMKBUJALMOHOT CY0jeKTa, By>KHOCT JIMKBUAAIINO-
HOT yTIIPaBHMKA j€ Jja CAYMHU JINCTY MPUjaB/beHNX OTPaXXNBama. Y IPaKcH,
NMKBUIAIVIOHN YIIPaBHUK OeIeXky ¥ MCIINTYje IpyjaBe MOTPaXMBatbha OHUM
PenoM KOjuM IPUCTIOKY Ha afipecy MMKBUAIIMOHOT Cy6jeKTa, Kako 61 yuiTe-
Jleo Ha BpeMeHY, OfTHOCHO KaKo O MMao JOBO/LHO BpeMeHa Jia KOHTAKTHpa
IIOBEPUOIIA ¥ TPaXXM HefocTajyhy mokymeHTanyjy. JIMKBUAIVIOHN yIIpaB-
HUK he mpucrneny npujaBy nmoTpakuBama yIOPEAUTI Ca CBOjOM MCTOM IO-
Bepy/Iala MMKBUJAIIMOHOT Cy6jeKTa, Te Ha OCHOBY TOTa OITyYMBATH fIa N je
IpMU3Haje WM OCIopaBa. 3a Taj MOCTYNAK NMKBUAALMOHM YIPaBHUK MMa
pok on1 30 mana.>’ Ako ocropu mOTpakMBarbe, MMKBUIAINORN YIPABHNIK je
Iy’XaH Jla Y ICTOM POKYy YIyTH 00pas/iokeHO obaBelITere ITOBEpHOLy ca
yIo3opemeM fla aKo Y POKy of 15 aHa ofi faHa mpujeMa obaBelTema II0-

30 TIlocraBma ce muTame ja MM OM MOBepUIal] KOjU je MPOIYCTHO IPeKTy3MBaH POK 3a
TIO[HOLIEE TPMjaBe MOTPAXXMBaIba 0 OKOHYarba IOCTYIIKA IMKBUIALIMje IMAo MPaBo
Ha Tpaxku nospahaj y npebairme crame npema npaBuimMMa MapHUYHOT HOCTYIIKA (TTOCTIe
OKOHYama IIOCTYIKA IMKBUAALMje, IpeMa MUIbEHY ayTopa, CMaTpaMo ja 6y MMao
IIpaBoO la, KaO 3aHTEPECOBAHO JIMIlE, 3aXTeBa Off Cyla y BaHIAPHUYHOM IHOCTYIIKY
npenysuMame pajbe ,K0jy je Tpebamo mpemyseTy TOKOM TUKBUAAIMje; y IPaKCh OBO
MOXKe OMTH CITydaj aKO HeIO3HATV MOBEPMOJIAL] JOKaXKe [ je ,KaCHO Ca3Hao 3a OrIac
0 TIOKpeTary IIOCTYIKa IUMKBUALIMje U3 Pasjiora Koje Huje CKPUMBMO MM aKO IO3HATU
THOBepUIALL JOKaXKe /1A je MMKBUAIMOHN YIPaBHUK IPOITYCTHO fia My YITyTU 0baBellTe e
0 TIOKpeTamy IIOCTYIKa TMKBU/AIINje, OHOCHO TIO3WB Jja TIPUjaBy MOTPaKMBambe). AKO
HANpaBMMO AHAJIOTH)jy ca 3aKOHOM O IPMHYIHOM IOpaBHAlby, CT€Yajy M IMKBUALIUU
u3 1989. roguue 1 3aKOHOM O CTeYajHOM HOCTYNKy u3 2004. roguue, ImoBepual, He
6u morao ja Tpaxu nospahaj y mpebamme cTame y caydajy mpomymiTama poka 3a
npujaBy IOTpakuBama, OyAyhm fa cy OBM 3aKOHM M3PWYUTO VMCK/BYYMIM HPUMEHY
OBOT MHCTHUTYTA. Jako y 3akoHy O cTedyajHOM HOCTYnkKy u3 2004. roguse Huje 6110
jacHO Ja 1M je POK 3a TpHMjaBy HMOTpaKMBarba OJO IPeKTy3uBaH, MHCTUTYT HoBpahaja
y npebamme crame je 6uo uckpyden. Baxehn 3C Hema uspnunty onpendy o oBoMe,
TOBOPY CaMO Jla Y CTe4ajHOM IOCTYTIKY HUCY JJO3BOJ/bEHM IIPEKUAM ¥ 3acToju u ymyhyje
Ha CXOf[HYy IIPMMEHY IpaBM/Ia HAPHUMYHOT IIOCTYIKAa. AKO OBO AHA/IOTHO IIPMMEHVMO
Ha IOCTymaK J0OpOBO/BHE NMKBUJAIMje, OHO IIpeMa deMy OM ce MOIZIa IpaBJaTH
HEI03BO/bEHOCT IPMMEHE OBOT MHCTUTYTA jeCTe Hade/lo XUTHOCTHU MOCTYTIKA, JaKyle Huje
y HyXy CTEYajHOT IIOCTYIKa Kao XMTHOT fja TIOBepual, 3axTeBa nospahaj y mpebhanrme
crame 1 TMMe Bpaha mocTymak y ¢asy koja je 6mma npe nmpomymrama poka. Ca gpyre
cTpaHe, [03BO/beHOCT moBpahaja y mpebamwe crame Morma 6u ce IpaBiaTé TUMe [a
HeMa M3puunTe 3abpaHe MHCTUTYTa noBpahaja y mpehanmme crame mpema 3C. Y Tom
CITy4ajy ayTop je MUIUberba fla 611 ce 0Baj MHCTUTYT MOTa0 OFHOCUTY CaMO Ha MO3HATOT
IIOBEPHOLA, KOjU Ce KAO TAKaB ,,JIeTMTUMMUINE” y IIOCTYNKY IMKBUJAIMje Ha OCHOBY
obaBemTema Koje je 0610 Off MMKBUAIIMOHOT YIIPaBHMKA, /M je M3 HeKOT pasjora
IIPOITYCTMO POK 3a TIPMjaBy NOTPAKMBaIba.

31  3IIH, un. 535.
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BepuIal] He IIOKpeHe IOCTYIAK Ipef Ha/IeXHNM CYyIOM U Y UCTOM POKY He
obaBecTy MMKBUALMOHOr CyOjeKTa Ja je MOCTyIMaK IIOKPeHyT, cMaTpahe ce
fia je TIOTpaKMBambe MPEKITyANpaHo. Y OZHOCY Ha IIPETXOJHO peYeHO, CMa-
TPaMO Jia je 3aKOHOJABAl] HAYMHIO IIPOITyCTe Y MOrIey popMy/anmje poKo-
Ba y KojuMa Tpeba fia ce moluabe 00aBellTehe 0 OCIIOPEHOM IIOTPaKUBAY,
OJIHOCHO O ITOKPEHYTOM MOCTYIKY Tpex cynoM. Huje jacHo ma i cy 1o ,,HO-
Bux 30 fmaHa, OBHOCHO 15 maHa Koju ce padyHajy off 3aBpIIeTKa poKa 3a
UCHNUTUBabe NOTPaKMBaba, OHOCHO 3a MOKpeTame MOCTYIKA pafiu OCIO-
peHor moTpaxmBama. CMaTpaMo #a O6M AymnamMpare pPOKOBa HEHMOTPEOHO
OZLY>KIJIO IIOCTYIAK MCINUTYBAka MOTPAXNBamba, a Takobhe ce He 61 yKIomN-
JI0 y pOKOBe 3a U3pajy IIOYeTHOT ITMKBU/AIIIOHOT U3BelITaja (Hajpanuje 90,
HajkacHMje 120 gaHa of HaHa IOYeTKa JMKBUAALV]jE), TAKO fia je 3aKOHOJa-
Ball BEPOBATHO MMAO0 y BUJY padyHame pPOKOBa 3a oOaBellITaBame Of Tpe-
HYTKa Kajja je IpujaBa HOTPaXMBarba MCIMUTAHA, OFHOCHO Kajja je MojHeTa
Tyx6e HagIeXHOM cyny. JIMKBMAALMOHM YIpPaBHMK HUje y obaBesu pa
Homa/be o0aBellTebe IOBEPUOLY Y C/Ty4ajy NPpHU3HAHa MOTPAXKIBAIGa, IITO
cMarpaMo fa 6u O6MI0 LeNMCXOFHO Aa YYMHM UMM VMMa CasHama [a je
HOTpaKMBambe OCHOBaHO, OyAyhu fa moBepumal uMa IpaBo fia MOKpeHe Io-
CTYIIaK O CBOM NOTPaKMBAaIby U IIpe Hero je mpumuo obasemreme o (3I1]]
HaBOAIU ,,OCIIOPEHOM ) MOTpaxuBamwy. [IpemMa Mulbemy ayTopa, OBaKO
¢dopMynrcaHa 3aKOHCKa ofipenba yHOCH TofaTHe HejacHohe, moper mpeTxop-
HO HabpojaHNX, KOj/Ma Ce He 3Ha IITa ce Xenmeno mocTrhy — 3amTura mno-
Bepuala Koji He 3Hajy [a JIMKBUALMOHY YIIPaBHUK Tpeba fa ux o6aBecTn
VIV CaHKILMja 3a IMKBMAALVIOHOT YIIpaBHNUKA aKO He MCIOCTYyje pok of 30
[aHa 3a MCHOUTHBame NoTpakuBamwa? Takobe, Hije jacHO fa M MOBepuIal,
aKo ,IPeJyXUTPU TMKBUAALMOHOT YIPaBHMKA, MUMa obaBesy Aa ra obase-
CTH J1a je TIOKPeHyo MOCTYIIaK Be3aHO 3a NOTPaKMBambe 3a Koje HY He 3Ha Jia
nu je ocnopeHo!? IlITa ako cTurHe oOaBelITewbe [ja je IpKjaBa MOTPAKMUBAbA
OCHOBaHa I Jia je MOTpaXkMBame mpusHaro? OBUM ce y IIpaKCK M3a3NBa He-
noTpe6Ha 3abyHa ¥ OfyroBauyM IOCTYNAK JMKBUAALNjE, KOjii CBAKAKO He
MO>Ke Ia ce OKOHYa Ipe MPaBHOCHAXXHOCTY OKOHYambha CBUX MOCTYIIaKa Koju
3a MOCTIefuIy MMajy 6mno KakBy o6aBe3y ApyuITBa (11a ¥ OKOHYame OBAKO
»0ecroTpe6HO“ TOKpeHyTOr cropa). Jicto Tako, oBakBOM ofpenoom ce
obecMuibaBa o6aBesa obaBelITaBama Of CTPaHe TMKBUAALMOHOT YIIPaB-
HIKa, aKo je moTpaxuBame ocrnopeHo. Hajzan, 311/l Huje mojacHmo ma nu
obaBellTebe MMKBUAALIMOHOT YIPAaBHIKA O OCIIOPEHOM ITOTPAXXMBaKBy MOpa
fia CafipXKV TIOYKY O IIPaBHOM JIEKY, OJHOCHO O IOKpeTamy MOCTYIIKA WIN je
HOBepuIal] JyXKaH o ToMe caM fAa nasu. byayhu na je nocmennia pagnkanHa
(mpekysuja HOTpakKMBamba), CMaTPaMo fia je TMKBUAALVOHU YIPABHUK [y-
KaH Jla 0 OBOMe IJICAaHO yIIO30pY MOBEPHOILIa, a y LM/bY 3alITUTE IpaBa I10-
Bepwiana. Jlape, cuTyanmja Kaja ce MMKBUAALVMOHM YIPABHUK OIMYLIN O
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IpMjaBy NMOTpakMBakba, ONHOCHO He OATOBOPM HA Y Ha HAYMH U Y POKY
IPOIMCAHNM 3aKOHOM, IIPEACTaB/ba BENVKY IIPaBHY IPAsHMHY U MaHY OBOT
mena 3I1]I. YV mpakcu, 3nmoynorpebe oBOr TMIA Cy 4ecTe, a CAaHKIIMja 3a JIMK-
BUJAIIOHOT YIIPaBHUKA He IIOCTOjM, OTHOCHO NpaBHa MOCIEeANIIA Y CIy4ajy
HEIIOCTYIama Huje nponycaHa. Ca OBaKBOM ,,HEMIIOM ITO3MIIVJOM Y KOjy
je moBefleH MoBepuIall, MOXKe Ce IT0Be3aTU AYXKHOCT NMaXKibe TMKBUIAIIVIOHOT
yIpaBHUKa, KOja, aKO ce He IOIITYje, JOBOAU /10 OATOBPHOCTM 33 IITETY
npuunmeny nosepuonyma. O yemy he NMKBUJALMOHY YIIPaBHUK f1a BOAU
padyHa, ako He O IlpyjaBaMa NoTpaxubBamwa?! IIpeMa MuII/bewy ayTopa, y
OBaKBOj CUTyaluju, IoceauLa 6u Tpebano aa Oyne jefHAKO pajjuKaaHa Kao
3a TIOBEpMOLie y CIy4ajy HelOKpeTama cropa (Ipekaysuja HoTpaXuBama) —
aKo JIMKBUIALIOHM YIIPAaBHUK He OATOBOPU Ha NpHjaBy NOTpaKMBamba y 3a-
KOHCKOM pOKy, cMarpahe ce 1a je moTpakuBame npusHaro. [Ipyro peuierme
6u 61710 fa TIOBepMIIal] 3aXTeBa Off Cya y BaHIIAPHMYHOM IOCTYIIKY Aa 06a-
Be)Ke JIMKBUIALIMOHOT YIIpaBHMKA fIa OATOBOPM Ha IIpMjaBy MOTpaKMBamba y
HEKOM MMHMMAJIHOM POKY, MaJia Cé OBAKBO pelllerbe MO/ MOXKe IIOfIBECTI
nop, Beh mocrojehy 3akoHCKy ofpen0y O NOKpeTamy IIOCTYIIKA Off CTpaHe
IIOBEPUOIIA TIpe IpujeMa 0b6aBellTeha 0 OCIopaBamy (Koja HaM je MOTITYHO
HejacHa, U M3IVIefla Ia Ce OJHOCU Ha TPEHYTAK Kajja NMMKBUIALMOHM YIIPaB-
HUK ,KacHI Yy OfITOBOPY, @ He Kaja YOIIITe He OATOBOPU HA IIPUjaBY
HOTpaKMBama). Y MpaKCK MMa ¥ HeCaBeCHMX IOBepuIala Koju IMOKYIIaBajy
Ia TpujaBe HemocTojehe moTpaxuBamwe WM HOTpaXuBamwe Koje je Behe mo
00MMYy Off OHOTa KOje MMKBUJALMOHY YIPAaBHYUK MMa HOTHPAHO y IOC/IOB-
HMM Kiburama. Takobe, Mory ce jaBuTy 1 HeHaHMepHe TPellKe Y eBUJieHIjaMa
APYIITBA, TAKO [a JIMKBUJALMOHYU YIPAaBHUK MOpa 6uTy noce6Ho ob6aspus
KaJja IpOBEpaBa CBOjy U €BUJEHLIN]Y IOBEPMOLA. AKO NTMKBUJALIOHN YIIpaB-
HUK npoHahe MOBO/BHO [OKasa y IIOIIEly OCHOBAHOCTM ¥ oOUMa
HOTpaXNBamba, OHO Cce CMaTpa yTBpheHMM. Y CYIpOTHOM, NTMKBUIALMOHU
yInpaBHUK he ocopuTy morpakupame, a KOHAYHY OJJIYKY O OBOM IIUTaby
he moneru cyn. IloTpaxkuBame Ha OCHOBY U3BpIIHE VICIIPaBe, KOje OBEPUO-
1M He MOpajy Ja NpujaB/byjy, C€é MOXK€ OCIOPUTH aKoO je M3BPIIHA JICIIpaBa
YKUHYTa, TOHMINTEHA, IIPEeMHayeHa WIM CTaB/beHAa BaH CHare; ako je
MOTpaKMBame NPecTajo Ha OCHOBY YMIbEHUIE KOja je HAcTYIMIa HAaKOH
U3BPIIHOCTY; aKO jé NPOTEKAa0 POK y KOMeE Ce€ II0 3aKOHY MOXK€ TPaKUTHU
U3BpIIEIbe; aKO NMOTPAXKMBAIbe HUje IPeIIo Ha IIOBEPMOIA, OJHOCHO aKo
o6aBesa Huje TpeNUIa HA TUKBUAAIMOHOT Cybjexta.”? Bynyhu ma 3IT]T e
ypebyje HaumH ncuTuBamwa npujaBa NOTPAKMUBaA, ¥ MPAKCU TMKBUAAIIO-
HJI YIIpaBHMK IIpOBepaBa IpMjaBy MOTpaXMBamwa 6e3 IpuUCycTBa I0Bepyolia,
OfTHOCHO 0e3 ca3uBama HeKOr IoceOHOTr cacTaHka ca muMa. Kama dpopmmpa
KOHA4YHy /MCTy IPM3HATUX M OCIOPEHMX IOTpaKMBarba, TMKBUIALMOHU

32 3C,un 113.
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YIIPaBHUK VICTY MTHKOPIIOPUPA Y IIOYETHY TMKBUAAIIVIOHM OVJIAaHC M TOCTaB/ba
je BIlacHMIIMMa JIPYIITBA Ha ycBajame. [loTpaxkmBama Koja Cy HacTasa 1mocue
IIOKpeTama CTeYajHOr IOCTYIIKA Ce He IpMjaB/byjy M He UCINUTY)y, Beh ce
MOpajy HaMUPUTKM [0 TIpecTaHKa IIOCTYIKa JMKBUAALMjEe, OHOCHO
IPe/ICTaB/bajy TPOLIAK IMKBUALMje. AKO y TPEHYTKY IIOKpeTarba IMKBIU/A-
I[MIOHOT ITIOCTYIIKA Te4e MAPHMIIA O IIOTPAKMBAlLY, TMKBUJALIMOHY YIIPAaBHUK
he nmpeyseTu mapuuiy y cramy y KOM Ce OHa Ha/llas3u y TPEHYTKY ITOKpeTarmba
IOCTYIIKA.

5. OKoHYame 3alMoYeTNX OCI0Ba

[TpumapHa o6aBe3a NMKBMIAIMOHOT YIIPAaBHMKA je Jja OKOHYA 3aIlo-
JeTe IOC/IOBE, & KOj) II0CTIOBM MOTY OMTH ZBOCTPAHOTEPETHYU YTOBOPY, PUK-
CHI YTOBOPM M IAPYTU MOC/IOBU Ca YTOBOPEHMM POKOM, 3a KOje CMaTpaMmo fia
Huje moiyha cxogHa Gipumena ciliewajuux apoiuca.>* Haume, umajyhn y Bupy
IPaBHY NPUPOAY U 3aKOHCKMU IIPENYC/IOB BE3aHO 3a IOKpeTame MOCTYIIKA
KoOpoBOJ/pHE NMKBUALMje (CONMBEHTHOCT), HeMa pasJiora ia MMKBU/ALMOHN
YIPaBHUK U KErOB cayroBapad (ako Jo IMOKpeTama MOCTYIKA TMKBU/ALIje
HIICY Y eTIOCTY VIV Ie/IIMIYHO M3BPILIVIIN BOCTPAHOTEPETHN YTOBOP KOjI
CY 3aK/byuYM/IN) ,ONTUPajy“ usMehy ncnymema nm HeUCIybema yroBopa.
JIMKBMUAAIMOHY YIIpaBHUK MMa 06aBe3y 110 3aKOHY /la OKOHYA 3aII0YeTH I10-
Cao WM Jla TPaKM UCITYHeHhe 3all0YeTOor I0C/a Off CBOT Iy>)KHUKA. AKO cay-
ropapady I1030Be JMKBMUAALOHOT YIIPAaBHMKA Jla C€ M3jaCHU O VICITyIhaBamby
yroBOpa, MMKBUJALVOHY YIPaBHMK OM Tpebamo jja cayroBapadya IMUCMEHO
obaBecTy 0 TOMe Jia M ¥ KaJja HaMepaBa Jja MCIYHM YTOBOP, KOju Cy pas-
TIO3M Y CIy4ajy HEUCITYH-€Hba, T€ Y CBAKOM Cy4ajy [a Ta I030Be Ja MpUjaBu
NOTpaXNBame Kao IMOo3HaTy noBepuman. CMaTpaMo Ha ako JMKBUIALMOHN
yIpaBHUK OCTaHe KOJ MICHYHeHha YTOBOpa, UCTU MOpa M Jja UCITYHU, IHaYe
OfiroBapa 3a IUTETY HACTa/y yC/le HEMCIYheha yToBopa.

6. IIponaja (yHOBYeHe) IMOBUHE

3I1]] Huje ypenyo nuTame Ipoyiaje UMOBUHE IMKBUIAVIOHOT CybjeKTa
Ha jacaH HauMH. Y HEKOJVKO ofpefaba caMo ce IOMUIbe YHOBUEHE JMMO-
BuHe (oBnamherme MMKBUIALVIOHOT YIPAaBHNKA, NOBOBHOCT VIMOBMHE 3a
HaMMpebe), a/li Ce U3PUYNTO HUTTIe He HajTake 00aBe3a IeHOT YHOBYCHA Kao
Y Ha4VHU YHOBUeHa. OBO ce MOXKe TpeBa3uhy cxogHoM UpumeHoM citiedajHux
ipasuna, Taunuje ca npumenom 3C u HAILIC 6p. 5. [Ipema Munubemy ayTo-
pa, TMKBUJALIMOHY YIPaBHMUK, IIOIITO Carlefia CTame LeTOKyIIHE MMOBUHE,

33  3C,un. 118.
34  3C, ur 94-100.
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Ofipeny heHy MPUOMVDKHY BPEHOCT U U3PaAU KOHAUHY JIUCTY IPUSHATUX U
OCIIOpeHMX HMOTPaKMBamba, HOTPEOHO je a JOCTaBU IPeIoT OfTyKe 0 06u-
My ¥ Ha4MHY YHOBYEHba IMOBMHE BJIACHUIIMMA IPYLITBA, a KaKO 01 OHU JO-
He/lu KOHAYHY OfIYKYy O HaulHy IIPOJiaje MMOBMHE. Y MPeIory ofIyKe 6u ce
TaYHO BUJIENIO KOIMKO VI3HOCE IIPU3HATA U pe3epBMCaHa MOTpaXkMBama (110
OCHOBY IIApPHNUIIA TIOKPEHYTHX Ha OCHOBY OCIOPEHMX IIOTPaKMBamba), Te Aa
M ¥Ma [OBO/PHO HOBIJA HAa padyyHNMa Ja ce HaMupe MOBEPUOLM [PYLITBA,
OJIHOCHO aKO HeMa, KOjy IMOBUMHY U y KOM 00MMY TMKBUIAIIVIOHY YIIPABHUK
HpefIaXke fla ce MpOAa M Ha KOjU HAuMH, a KaKo OM ce OKOHYama MCIIaTa
HOBepMUIalia, OfHOCHO INOCTYHaK A0OpOBObHe nMKBuAanuje. Jakie, Muk-
BUJJALIMOHY YIPaBHMUK TpeOa Ja M3BPIIN NPOLEHY LeMUCXOTHOCTY Ipojaje
MMOBMHE 1 0 TOMe 006aBecTy BlIacHMKe ApymTBa. [Ipema 3C» pojaja uMo-
BUHE BPILY Ce jABHUM HaJMeTambeM, jaABHUM IPUKYIUbalbeM IIOHYAa WM He-
nocpegHoM noropboM, y cknapy ca 3C u HALIC 6p. 5. IToBepuoru mory
3aXTeBaT!U Off Cy/[a y BaHIAPHUIIHOM IIOCTYIKY fila YTBPAY Apyraduju Ha-
4JH TIPOfiaje Off NpeMIoXKeHe, aKO 3a OBAKaB 3aXTeB CY/Y IIOCTOjU NPOIICaH
ocHoB. CpefcTBa OCTBapeHa MPOfAjOM MMOBMHE Ha KOjOj HICY HOCTOjann
TepeTH y/lase y IMKBUAALMOHY Macy, Te Ce ia/be BPIIM HaMUperbe ITOBepuIa-
11, Haj60/be OHVMM PefioCIelOM KOjUM Cy IIPUCTHU3aIe IpujaBe MOTPAKNMBaba,
a KakKo JIMKBUJALIMOHY YIPaBHUK He 61 Hekora mcrycTno u3 Buma. [Ipema
MMIUbEHY ayTOpa, HMOBEpMOLM 4Mja Cy HOTpaxkmBama Omaa obesbebhena
HeMajy HeKM IIoceOaH MPUOPUTET Y HAMUPEbY Kao ILITO je CIydaj ca pasayd-
HJM IIOBEPUOLMIMA y TIOCTYIIKY CTe4aja, 6yayhu ga y moctynky ro6poBopHe
NMMKBUJALMje CBY MOBEPMOLY MOpajy OuTyu HammpeHu, 6e3 o63mpa Ha cTe-
IIeH CBOje ,,00e36ehenoctu”. Kaga kynary ucniatu eHy, Ha KyIia ce IpeHo-
CI IIPaBO CBOjMHE Ha KYI/b€HOj MIMOBMHY 0e3 063upa Ha paHumje ymuce u 6e3
TepeTa, Kao 1 0e3 MKaKBUX 06aBe3a HACTA/IMX IIpe M3BPIIEHe KYIOIpoyaje,
yKpyuyjyhn u nopecke o6aBese u o6aBese npema NpUBpeRHUM CybjeKTMa
HpY>KaolL[yMa YC/IyTa Off OIIITET MHTepeca Koje ce OJHOCe Ha KYI/beHY MMO-
BUHY (IITO U [ja/be OCTaje 0OaBe3a MMKBUJALMOHOT Cy6jeKTa, OXHOCHO 06a-
Be3e Koje IPeICTaB/bajy TPOIIAK JIMKBUAALN]E).

7. Vicinara (HaMupeme) moBepwiIala ¥ BIACHUKA APYHITBA

3I1]] He ypeDhyje HaunH HaMMpema IOBepuUIalla, AJIM je IIpeMa Ipupo-
AU IIpolieca JIOTMYHO Ja MOBEPHUOLM OYy HAMUPEH) Y OHUM M3HOCUMA U Y
OHOM OOVIMY y KOjeM je TMKBU/AIVIOHN YIPaBHUK NPU3HAO MOTPaKMBambe. Y
IIPaKCY, MMKBUJALVMOHM YIIPaBHMK he MCIaTuTy oBepuona mpeHoCcoM HOB-
Ija ca padyHa JMKBYJJAIMOHOT yIIpaBHMKA Ha PadyyH IIOBEpUOIa, a Kako 6u
OW10 MMCAHOT Tpara OBaKBOr IJIaTHOT mpoMeTa. OCHOB KcIIaTe je yrBphena

35 3C, unm 132, 133.
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IpUjaBa MOTPaKMBama, a HAUMH je IPEHOC HOBIA IIPeKO OAaHKOBHOT pady-
Ha. Y c/Iy4ajy fia je IOTpaXkiBambe OCIIOPEHO, MMKBUAAIVIOHY YIPaBHUK he
pesepBUCaTV CHOPHU M3HOC, KaKo OM Ta MCIVIATHO Y CIy4ajy Aa MOBepyIall
ycre y cropy. byayhm pa y takBoM c1y4ajy Ha OCHOpEHO NOTpaKMBame
Teye ¥ KaMara, JTMKBUAIMOHM YIPaBHMK he OpoumTm pesepBUCAHM M3-
HOC, KaKO He OU yMamlio BPeJHOCT JMKBUJALIMOHE Mace, OFHOCHO KaKo Ou
MIMao JJOBO/BHO CPECTaBa Ja IOBEPUOLY MCIUIATY ¥ IIaBHU AYT U KaMary.
3I1]1 ue npenBuba pasBpcraBame MPU3HATUX MOTPAXKNBAKA Y UCIUIATHE pe-
IOBe, TAaKO [ja aKO ce OBJe IpJMMeHe IpaBIIa CTeYajHOr MOCTYIIKA, OH/IA TO
UMa BUIIe IIPOTOKOJIAPAH CMICA0, HETO IMpPAaBHU 3Ha4aj. AKO JIMKBMIALINO-
HYl YIPaBHUK He INOLITYje HPUHIVI MCIUIATHUX pefioBa, TuMe Hehe omre-
TUTY HUTY jefHOT IoBepuola, 6yayhn ma cBa moTpakmBama MoOpajy OuTn
U3MUpEHa y LIeJIOCTY, ca NPUIafajyhoM KaMaToM, Majja ayTop Mpenopydyje
HOIITOBaE VCIUIATe 110 UCIUIATHUM peffoByMa.”” Kafia je ped o BracHUIMMA
mpyurrsa, 3I1]] npensuba muxoBO HaMupemwe, OHOCHO PacIofieny MMOBJHE
II0 OKOHYAalby NCIUIaTe IOBepIIalia, Majja Hije jacHO Jja JIM TMKBUALVIOHN
YIIpaBHUK MOpa Ja cadyeKka IPaBHOCHA)XHO OKOHYabe CBMX ITOCTYIAKa KOju
3a IoC/IeAMIy MIMajy OmIo KakBy 06aBesy ApyluTBa (Hamupeme obasese), ma
TEeK OHJJA [ja IIOYHe ca HaMVpemeM BJIaCHUKA IpyLITBa. [IpeMa MUIIbewY ay-
TOPa, aKO je TMKBUAALMOHN YIIPABHUK Pe3epBICA0 M OPOYMO HOBYAHA CPeli-
CTBa Ha rope ITIOMEHY TV HA4MH, OHJIa HeMa IIpelipeKa Ja ce HaMupe BIaCHM-
IV JPYIITBA, @ Y CBAKOM C/Iy4ajy MuKBupanuja Hehe 61ty okoHYaHa JOK ce
He OKOHYajy CBM HNOCTYIIV y TOKY.”” IIpaBHM OCHOB 3a HaMIUpembe BIaCHUKA
APYIITBA IPEACTaB/ba OJIyKa O PACIOfie/ JTMKBUAALMOHOT OCTATKa, KOjy
yCBajajy BIACHUIM APYIITBA y CKIOINY 3aBPIIHOT JTMKBUJALMOHOT OVMIaHCa
U M3BelITaja JVKBUAIVOHOT yInpaBHuKa. Haunn Hamupema Moxe OUTH Y
HOBIY (aKO je JIMKBUJALMOHM YIPAaBHUK YHOBYMO CBY MMOBVHY, IIa IIpeo-
CTaHe jefVIHO HOBal] Ha pauyHy) wiu y Harypu. 3I1J He 3abpamyje Hary-
PaTHy pacnofieny TMKBUIALOHOT OCTATKa, IITO 3HAYM Jia je OHa JOITyLITe-
Ha, CaMo je TIOTPeOHO Jja ce BIACHMUIV APYIITBA cariace ia UM ce ydemrha y
VIMOBJHY Bpate y HaTypu.>® Y cydajy Hatypamse pacriofienie (Hrp. Bpaharme
IIOCTIOBHE 3Tpajie Y MMOBVHY BJIaCHUMKA KoOja je O1Ia yHeTa II0 OCHOBY He-
HOBYAHOT y/IOTa Y OCHOBHY KaIlMTaJI APYIITBA), CMaTPaMo Ja BIaCHUK MOpa
fa ce JIETUTVMMMUILE IIpefl Ha[JIeKHVM OPTaHOM 3a YIVC IIpaBa BIACHUIITBA
HaJ| HeIOKPETHOCTY Ca O/TYKOM O pacHoOfie/lV TMKBU/IAIIMIOHOT OCTaTKa (Iae
IIOCTOjU CAIZIACHOCT CBUX BJIACHUKA 33 HATYPAJIHy PacIOfieNTy) ¥ pelleheM O
Opucamy MMKBULALMOHOr CybjekTa n3 Perncrpa npuspeguux cybjekara. bes

36 Ilocroju mpepior fa ce MCIUIATHM PEJOBY IIOWITYjy, y CIy4ajy €BEeHTYya/JHOT IIpeBuja
IIpe3aly>XeHOCTH IMKBUAALMOHOT cybjekTa, Buf. B. Pagosuh, HaB. fermo, ctp. 18.

37 3I1H, un. 540.
38 H.Josanosuh u ap., HaB. feno, cTp. 415.
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OB€ I[OKYMGHTaIU/IjC, HaJ/JIeXHU OpraH HE 61 cMeo Aa JO3BO/IN YIINC IIPOMEHE
B/IaCHUIITBA HAJl IIOCIOBHOM 3TpajOM.

IIT 3ak/pyyak

Y tpenyrtHo Baxkehem 3IIJI usocras/beHa je ofpenda o CXOfHOj Mpu-
MeHM CTedYajHMX MHpOINCa, OFHOCHO Ipomyca KojuM ce ypebyje creuyajum
MOCTYIIaK Ha MOCTYHaK HOOPOBO/bHE MMKBMAAIVje MIPUBPENHNX JPYIITaBa.
Bynyhu nma je ompenba o cxopmHoj mpumenn Beh 6mma mpensubena panuje
BaxehuM KOMIIaHUjCKUM 3aKOHOM, OCTaje fja ce BUAY fia /i he 3aKoHOAaBaly
»BPAaTUTU OBO IPABUJIO Y €BEHTya/lHe M3MeHe U JOIyHe 3aKOHa KOjuM ce
ypebyjy npuBpenna gpymrsa. Taga 6u ynyhyjyha 3akoncka oppenba 6mma
jacHa u obaBe3yjyha cMepHuMIla IMKBUALMOHOM YIPaBHMKY KakKo ja IIO-
CTYyIIN y CUTYyaljijaMa Koje ce OfJHOCe HIIP. Ha IPOoJiajy MMOBUHE, HAMIpPEHE
HOTPa)KMBamba, PaJHO-IIPAaBHM CTATYC 3aIIOCTEHMX U Ap., a Kako 01 ce us-
Gerye 3noynorpebe 1 Ofiyropaderme CIpoBoherma MOCTyNKa ZOOPOBO/BHOT
IpecTaHKa jefHOT IPUBPESHOr APYIITBAa. AyTOp 3acTyIa cTaB fia je Moryhe
»BPaTUTU" TOCTYIaK HOOpPOBO/bHE IMKBMAALVje IPUBPESHUX [pyLITaBa
y OKBUpe CTeYajHOr 3aKOoHa, WTOo je Beh O6mo crydaj mpema 3akoHy O mpu-
HYJZHOM IOpaBHAambY, CT€Yajy ¥ JMKBUAALMjU (KOjOM HPWIMKOM 61 6umIo
JIOTMYHO IPONMCATM U YC/IOBe 3a o0aBjbambe (QYHKIMje ITUMKBUALMOHOT
yIIpaBHUKA, aHAJIOTHO YCTIOBMMa 3a 0baB/bambe (PyHKIMje CTe4ajHOr YIpaB-
HIKa), @ KaKo 6u ce ,CBM" MOCTYILM NMKBUJallMje HALUIM HAa jefHOM Me-
CTy KOje MM IO NPaBHOj NpMpoAyu Npumnaga. [JJoK He HacTyle eBeHTyalHe
M3MeHEe 3aKOHA, IMKBUJJALIMOHM YIIPAaBHULIM KOjU Cy CBECHM OBAaKBe IIpaBHE
IpasHNHe, a CABeCHN Yy MOITefy obaB/bama cBoje GyHKIMje ¥ KOjy MOIITYjy
€THYKE CTaHJApAe, Te€ KOjU MOCENyjy 3Hama O CT€YajHNM IPOINCHMA, MCTa
Tpeba a mpuMemyjy Ha crpoBobere IoCcTyIaka foOpoBojbHE TMKBU/ALI]E.
AyTop cMaTpa fja 61 ce Ha OBaj Ha4MH IOOOJBIIA0 KBAIMUTET CIIpoBolerma
IOCTYIKa T0OpOBO/bHE MMKBMAALMje IPUBPENHNX APYIITaBa ca jefHe CTpa-
He U CMamJIe IPOM3BO/BHOCTY U 37I0YIIOTpebe Off CTpaHe MMKBUAALVOHUX
yIIpaBHUKA Ca Apyre CTpaHe, Te OM OBaj MpaBHM MHCTUTYT KOHAYHO JOOMO
Ha 3Ha4ajy y CBOjOj IPUMEHN.
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Natasa CVETICANIN, M.A.
Attorney at Law and Bankruptcy Administrator

THE POSSIBILITY OF APPROPRIATE (REFERENCE)
APPLICATION OF BANKRUPTCY REGULATIONS IN
THE PROCEDURE OF VOLUNTARY LIQUIDATION
OF COMPANIES

Summary

Why did the author choose this topic? On the one hand, the author is
aware that there is no legal guidance on many problems that had “distressed”
him during the implementation of the voluntary liquidation proceedings, and
that he had to solve, since just like the liquidator, he has special duties towards
a company in liquidation. In that respect for the author it was logical to seek
possible solutions in the group of (related) bankruptcy rules. On the other hand,
the author thought it was important to examine “to the core” and present op-
portunities of appropriate application of bankruptcy regulations in the process
of voluntary liquidation of companies and thus try to contribute to a lawful
and professional conduct of the voluntary liquidation by all participants in the
proceedings.

Why is this issue important? The author believes that this topic creates
a lot of confusion in practice among liquidators, i.e. “leads” them to apply ar-
bitrary (and often illegal) solutions, avoiding the solutions that already exist
in the bankruptcy practice. The Companies Law regulates the conditions for
the initiation, implementation and completion of voluntary liquidation proceed-
ings, as well as the rights, obligations and responsibilities of the liquidator and
the company's stakeholders. However, this Law does not provide details regard-
ing the inventory of assets, the examination of claims, the sale of assets, etc.,
nor does it contain a provision on the appropriate application of bankruptcy
legislation, i.e. regulations governing the bankruptcy process to the process of
voluntary liquidation.

Although no specific legal provision on appropriate application of bank-
ruptcy regulations in the process of voluntary liquidation of companies has been
made, the author concludes that in order to lawfully conduct voluntary liquida-
tion, the reference application is not only possible, but also necessary.

Key words: voluntary liquidation, cessation of the company, liquidator,
bankruptcy regulations, appropriate (reference) application.
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Munuuya BYKWREBIR IIETKOBU'R
capafiHIIa y HacTaBM Bucoke eKOHOMCKe IKO/Ie CTPYKOBHMX CTYyAMja
Ileh y /lemocaBuhy

YIIPABHU CIIOP Y MATEPUJU TIPEY3VIMAIbA
AKIOMOHAPCKUX OPYUITABA

- IIpaBHO ypeheme y Cpbuju —

Pesnme

Ilpeysumarve axyuonapckux gpywiiasea je Kkomiinexcan upasHu 1ocao
cileyuduurol apomeilia xapiiuja og epegrociiiu. Y Wium 0gHOCUMA 3aKOHCKA
pelynamiuea HAciioju ga yciociliasu pasHotiexy u iiemene 3a gep ogHoce
usmehy eeRuHCKUX U MarUHCKUX akyuoHapa. Pelynaitiop iiux ogrHoca u Hag-
3opHu opian y upasy Cpéuje je Komucuja 3a xapimuje og epegrocitiu. OHa
oM TApunuxom apumerbyje, iopeq mMamiu4Hol 3akoHa, 3aKoHa o dpuspegrum
gpywiieuma u 3aKkoHa 0 WPHUWITLY Xapiliuja og epegHociliu — u gomahy
oty yupasHo-tipouecHy peiynaimusy, u o tpunaioheno. Ilociiyiax pe-
iynaimiopHol Hagsopa iokpehe o cyxbeHoj gyHHOCHIU, ANy He PEliKo U y
uHitiepecy MarbUHCKUX aKyuoHapa pagu sauiiiuilie wuxose tpaste iosuyuje.
Ilpasnu axinu Komucuje unu flax u3ociianax peuwierva moly ce Hauagaiiu
wiyxbom y yupasHom ciopy; camo y toinegy 3aKOHUTHOCHU, He U HUX060]
ouopiiyHuitieitia (u3bop tpegeuheHux mepa ipema akyuoHapuma, upumepa
pagu). Akyuonapu cy akimiusHo neiumumucanu y wwiom ciopy. Ho, Yipasru
cyg uo upupogu ciigapu He mMoxce ga upyxrcu UpasHy 3auiiuiiy y mepuidymy
AKUUOHAPCKUX OGHOCA: 3a HAKO HEWILO HAGEHHO je UPUBpegHo cyqcilieo.

Kmyune peuu: axuyuje, axyuonapu, yumHo gpywiiieo, Komucuja, peuwerve,
KOHAYHOCH, YUPAGHU CHOP.
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I YBog

YipaBHM CHOp je APYro uMMe 3a CyACKy 3allTUTY Off HE3aKOHUTUX
ynpaBHuX akTMBHOCTM. OBa 3alITUTa CIPOBOAM Ce IO MpaBUIMMaA MOce6-
HOT MPABHOT TIOCTYTIKA; TO jé YIPABHO-CYICKH TIOCTyTaK.! Yipasau criop je
CIIOJbHA IIPaBHA KOHTPOJIA, 33 PA3/IMKYy Off yIpaBHe KOHTPOJIE, KA0 CAMOKOH-
tpore. Cyficka KOHTpOJIA yIIpaBe je HeUHUTUBHA, Kpajiba KOHIPOna yipas-
HOT floHawara y KOHKpeiHum crny4ajesuma. OHa ce yBeK OfjBMja ITIOBOJOM
nopgHere TyX6e — OMIO NMOBOJOM M3JAaTOT KOHAYHOT YIPaBHOT akTa (mpo-
TUB KOra HeMa >kajibe y yIpaBHOM IIOCTYIIKY), 6110 moBofoM T3B. hyTama
ynpaBe (M30CTaHAaK 3aXTEBAHOI aKTa), Takohe ca CBOjCTBOM KOHAUYHOCTU Y
YIPaBHOM TIOCTYTIKY.

3a cnpoBobeme CyAcKe KOHTpOJIE YIpaBe HEOIXONHO je [ja aKTUBHO
JIETUTVMMCAHY TIPaBHU Cy6jeKT (CTpaHKa, Tj. TyXXWIAI]) IIOCTaBU 3aXTeB 32
IpaBHOM 3aLITUTOM, fla TofHece TyXO6y. CyA pacnpap/ba HacTamy CIOp U 'y
CB0jOj TIPeCyay M3HOCK OLieHY 3aKOHUTOCTY IPEIMETHOT YIIPaBHOT YMIberbha
VIV Heunmemwa. Y npaBy Perry6bnuke CpoOuje, ynpasau cop je ypeben 3a-
KoHom 0 yiipasHum ciioposuma (name: 3YC).?

bpoj ynpaBHMX MaTepuja, OHMX y KOjMIMa CE CY/CKa 3alITUTA O I1Ojefy-
HAUHMX IPABHMX aKaTa MOKe TPAXXUTH Y YIIPAaBHOM CIIOPY je MMIpecuBaH. Y
CBUMa bUMa je yrpabeH jaBHU MHTepeC, TaKo [ja Ce Y TOM KOHTEKCTY IIPaBHIM
aKTMMa jaBHe yIipaBe (11 OHe ip>KaBHe, 1 OHe He[ip>KaBHe Ca TPU3HATIM jaBHUM
opnamhemnma) ofrydyje o npaBuma, o6aBe3aMa U Ha 3aKOHY 3aCHOBAaHUM
IpaBHUM MHTepecuMa QU3MYKMX U IPABHUX Ma. TOM IPUINKOM ce BORU

1 Bup.: O. Gohin, Contentieux administratif, 3 éd., Paris, 2002; G. Peiser, Contentieux
administratif, 14e éd., Paris, 2006; S. Schaefer, Die Klagearten nach der VwGO in DVBI,
Miinchen, 1980; E Eyermann, Verwaltungsgerichtsordnung, Kommentar, Miinchen, 1965;
O. von Redeker, Verwaltungsgerichtsordnung, Kommentar, Stuttgart, 1969; Schmitt — Glaser,
Verwaltungsprozessrecht, 4. Aufl., Berlin, 1980; M. H. Merrill, Cases and materials an
administrative law, St. Paul, 1954; L. L. Jaffe, Administrative law — cases and materials, New
York, 1955; J. L. Mashaw, R. A. Merrill, P. M. Shane, Administrative Law: The American
Public Law System, Cases and Materials, St. Paul, 1998.

2 VYmyhyjemo napounto Ha S. Smodlaka, La justice administrative en Yougoslavie, thése, Paris,
1931; R. Bonnard, Le contréle juridictionnel de ladministration, Paris, 1934; G. Braibant,
N. Questiaux, C. Wiener, Le contrdle de ladministration et la protection des citoyens,
Paris, 1973, ctp. 282-295; ,Juridical Protection against the Executive, Max Planck
Institut for Comparative Public Law and International Law, Heidelberg, 1971, III; A.
Salandra, La giustizia amministrativa nei governi liberi, Turin, 1984; B. Sordi, Guistizia
e amministrazione nell Italia liberale (La formazione della nazione di interesse legitimo),
Milan, 1985; M. Crojanosuh, Cygcka konitipona axiia yupase (Ayctpuja, Eninecka,
Dpanyycka, Minanuja, Casesna Peiiyonuka Hemauxa, Cjequrwene Amepuuxe [pucase),
Beorpap, 1963; C. Ilonosuh, O yipasHom ciiopy, Beorpap, 1955; 3. Tomuh, Komenitiap
3aKoHa o yipasHum ciloposuma ca cygckom ipakcom, 2. uspame, beorpan, 2012.

3 Cnywmobenu inacnuk Peitybnuxe Cp6uje, 6p. 111/09.

152



1-3/2015. Mununa Byxuhesuh ITerkosuh (ctp. 151-163)

padyHa U 0 06jeKTIBOj 3aKOHUTOCTH, /1) ¥ O HEHApYyIIaBamy CyOjeKTUBHUX
IpaBHNUX CUTyalyja y4eCHMKA TUX IPAaBHUX OFHOCA. YIPAaBHO-CYJCKa 3a-
IITKUTA, KO YIIPaBHOT CyJa, je obesbehena, mpumepa paau, y cnegehum o6-
nacTuMa: MHGOpMaIyje oy jaBHOT 3Havyaja 1 3allITUTA MOflaTaKa O IMYHOCTY;
6aHKapCKO [OC/IOBambhe; APYIITBA 32 OCUTYPalbe; APYLITBEHAa KOHTPO/IA [jeHa;
3aHATCKe pajitbe CAaMOCTA/IHMX 3aHAT/INja; 00aB/barbe MPUBPENHNUX [e/TaTHO-
CTM CaMOCTAJIHMM JIMYHUM pafioM; BOjCKa; IP>)KaB/baHCTBO; IIyTHE UCIIPABE;
HabaB/pame, Opy)Xje M MYHUIVje; eKCIIpOIpujalja; caMoOB/IacHO 3aysehe;
usrpajima objekara; rpaheBMHCKO 3eM/pMIITE; TTO/BOIPUBPETHO 3EM/BUIITE;
nopesu ¥ HOIPUHOCK; NOPEKIO MMOBMHE; MHCIEKIMjCKM Hafi30p; TaKCe;
MEeH3MjCKO ¥ MHBAIMCKO OCUTYPame; BOjHY MHBAMNUAY Y YIeCHUIIY paTOBa;
LVBWIHM MHBAINOY PaTa; JOAATAK HA Jely; MOCTIOBHE IPOCTOpHje; IPOMeT
HEIOKPeTHOCTM; IIpeMep M KaTacTap 3eM/bMILITA UM YINC IpaBa y KaTacrap
HETMIOKPETHOCTY; PerucTpanyja NpuBpefHNX cybjeKara; IOI0XKaj Ap>KaBHUX
cmy>X0eHMKa; 3alITUTa KOHKYpeHIuje; TelleKOMyHMKaluje; paguoandysuja.
Jenua op TMX 0671aCTHU Cy U XapTuje Off BpPeHOCTH, Ta4yHUje Ipey3rMambe aK-
LIMOHAPCKNX/TIPUBPENHUX JPYyLITaBa, Y CMIUCIY MCTOMMEHOT 3aKOHa.

CymTuHa mpaBHe TpaHCaKIyje TIpeysyMama aKIMOHAPCKMX IPYIITBA
je y cTuuamy 6710ka KOHTPOITE ¥ OTBOPEHOM aKIMOHApCKOoM ApymTBy.” [Ipu
Ipey3uMamy 3Ha4ajHOT (KOHTPOMHOT) 1 BehmHCKor KanuTan ydenrha Mopajy
ce yBakaBaty ofipeheHa Havera: 1) IPMHIMIT paBHOIIPABHOT TPETMaHa CBUX
aKIVIOHapa, OJHOCHO aKIIMOHApa MCTe Kjace aKiuja of CTpaHe MOHYAUIA;
2) IpUHLINII TOOIITpaBama MpaBua insider trading-a; 3) IPUHIUII CaBECHOT
TIOCTyMamkba IOHY/MOIIAa TOKOM yryhnBama MoHyfe 3a MpeysuMame I TOKOM
MIOCTYTIKA IIpey3MMamba; 4) yrpaBa IpPyIITBA YMje aKIyje Cy IpeMeT CTUIIAmba
(ImpHO PYyIITBO) MOpa Jla TOCTYTA Y MHTEPeCy CBMX aKIMOHApa, a He Y
CBOM MHTepecy; 5) IPMHIMI afileKBaTHOT MHGOpMICara aKIIMOHAPa I[V/BHOT
APYLITBA KaKo 6 moHenm MHPOPMUCAHY OIIYKY O IMPOJajy CBOjUX aKI[vja;
6) 3abpaHa MaHUITY/IaTVBHOT IIOHAIIAMba Off CTPaHe Ipey3NMaolia; 7) IpyH-
I[UTI CaBeCHOT 06aB/batba KOHTPOTHNUX OB/althersa HAI3OPHOT Tena, Ut

Kako je y mocTymky mnpeysmmama aKIMOHAPCKUX APYLITaBa BpPIIO
3HAYajHO 3aLITUTUTY INIPaBa MABMHCKMUX aKIVOHApa, MOCeOHO OHMX duje
aKIyje HUCY IPey3MMarbeM Ipelljie y pyKe MOHYAMOLA, TO Cé Y OBOM C/Iy4ajy

4 3aKoH 0 Ipey3uMamy aKUMOHApCKux apywrasa (Cuymbenu inacuuk Peitybnuxe Cpouje,
6p. 46/06, 107/09, 99/11; pame: 3OITAT).

5  B. Pagosuh, Mepe ogbpane axyonapckoi gpyuiitiea og iipeysumarba koHimporne, IIpaBHn
¢dakynrer YHuBep3utera y beorpany n Cnyx6enn riacHuk, beorpag, 2008, ctp. 23-80;
P. Ierpuxuh, ,IIpaBHu pexxum IpeysuMama apywrasa y Esponu’, IIpasuu xueoid,
6p. 5-8/2000, cTp. 205-222; B. Pagosuh, ,,O6aBe3Ha jaBHa MOHY/a 3a KYIIOBMHY aKIjija
IbHe KoMnaHuje’, Ipasnu sxueoit, 6p. 11/2004, ctp. 103-126.

6 Derapauje: M. Bacumesnh, Komitanujcko ipaso, 8. nsname, beorpan, 2013, crp. 415-
424,
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HpI/IMeI-byje MHCTUTYT NPUHYOHOT OTKYIIa aKqua MambMHCKNX aKIMOHapa,
TIOJ] ICTMM YC/IOBMMA TIOJT KOjMMa Cy CTedeHe aKIje OCTanmuX aKimja.”

Humro gpywitieo je aKIMOHAPCKO APYLITBO Y CMUCITY 3aKOHa KOjUM
ce ypebyjy mpuspenHa ApymITBa M KOje MCITyHaBa YC/IOBe M3 3aKOHa O
npeysuMamy akumMoHapckux apymrasa (3OITA]L, uman 2 ctaB 1 Tauka 1).

ITonyga 3a tpeysumarve je jaBHa IOHYAA ynyheHa CBUM aKIMOHApM-
Ma IIW/BHOT JIPYIITBAa 3a KYIOBMHY CBMX aKllMja Koje Cy M3jiaTe C IpaBOM
I/Iaca, y3 yC/lIOBe U Ha HauuH ofjpeheH oBUM 3akoHOM (WraH 2 cTaB 1 Tauka
2 30IIAl-a). Cimuyanay, je ¢u3ndKo MM MPaBHO Nulle Koje CTUYe WIN je
CTEK/IO aKljyje NWBHOT APYIITBa KOje [lajy MpaBo I71aca. AKLMOHApP LU/BHOT
ApYLITBA je 3aKOHUTH MMaJjal] aKluja y CMMUCIy 3aKOHa KojuM ce ypebyje
TpKUIITE KanuTana.®

IIpema 3OIIAl-y, onwitia Havena y MaTepuju Ipey3yuMama aKIMo-
HAapCKUX JpyuiTasa cy (wiaH 3):

1) paBHOIpaBaH IOJI0XKaj CBMX aKIMOHApa LV/BHOT APYLITBA y IIO-
CTYIIKY IIpey3MMamba;

2) ako /MIje CTeKHe KOHTPOMY Haj [APYLITBOM OCTaIM aKI[MOHApK
Mopajy 6utu samTrheHN Tako Ja MOTY IOJ, MCTUM yC/IOBMMA fia
Ipofajy cBoje akiuje nonybauy;

3) akuMoOHapyM LMBHOT JPYIITBA MOpajy OUTH MOTIIYHO, TAYHO 1 Ora-
rOBpeMeHO 0OaBelITeH ) O IOHY/Y 32 [IPey3uMatbe, KaKo 01 MManu
[IOBO/LHO BpPeMeHa Jja MCIPABHO OlieHe IOHYAY, AeMHUITY CBOje
VIHTEpece U [OHECY OfIYKy O IPUXBATalhy WM Of0OMjarmy HOHYHe
3a IpeysuMame;

4) ympaBa IM/BHOT APYLITBA je Ay>KHA [Ia y TOKY IIOCTYIIKA IIpey3/Marba
IOCTyIa IO IIPaBHOM CTaHAApAy HajOoJ/ber MHTepeca aKIMOHapa
LM/BHOT JPYLITBA;

5) moHyba4 ¥ UM/BHO APYIITBO Cy AY>KHMU Ja MOCTYIAK Ipey3uMarma
cripoBefy y HajkpaheMm MoryheM poky, Kako LiM/bHO [JPYLITBO He 61
iy’Ke BpeMeHa Off OIIPaBIaHOr OMJIO CIIPeYeHO y CBOM IIOC/IOBAY;

6) monybau u gpyra nuia Koja y4ecTBYjy y IOCTYNKY Npy3uMarmba He
CMejy CBOjMM [ieJIOBaeM Ha TPXKUILITY M3a3BaTy nopemehaje koju
Ou 3a MOCTeAMIy MMM BELITa4YKO HOAM3albe WM CMamblBarbe
IleHa aKIyja MMU/BHOT [PYLITBA.

CBse y cBeMY, MMa HEKO/IMKO ITITABHMX ITPaBHMUX BPeJHOCTH KOje ce IITH-
Te y faroj obmactu. To cy: 3aKOHMTOCT, jaBHM MHTepeC, MHTepec BehmHckmx
aKIMOHAapa, MHTEPeC MamMHCKUX aKIMOHapa, mosunuja tpehux amma ca
IIPAaBHO NPU3HATUM UHTEPECOM.

7 3O0IIAL, um. 522-523.

8  3axoH o Tpxumty Kamurtana (Crnymbenu inacnux PC, 6p. 39/11; pame: 3TK).
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IT Komucuja - jaBHa perynaropHa areHuuja

Ycra Perrybmmke Cpbuje mpensuba fa ce ,jaBHa opnamhema... MOry
HOBEPUTY ¥ TOCeOHMM OpraHMMa IpPeKO KOjUX Ce OCTBapyje perynaTop-
Ha (QyHKIMja y HOjefMHMM OOTacTMMa WM HAeTaTHoCTMMA“ (wiaH 137
craB 3). [lakye, jaBHe areHuuje Cy HeAp)>XaBHU IPAaBHU CY0jeKTU ca jaBHUM
oprmamhewmnma. Hajipe, muxos nomoxaj n gynkumnucame ypebyje 3axon
0 jasnum aienyujama’ (mame: 3JA). Tako, ,jaBHa aTeHIMja je opraHuUsanyja
KOja Ce OCHMBA 3a pPa3BOjHe, CTPyYHe MM peryJaaTOpHe IIOC/IOBE Off OIl-
mrer nHTepeca“ (wian 1 cras 1). ,[loceOHMM 3aKOHOM MOTy ce, CXOZHO
CBPCH jaBHe areHIuje, IojefiHa IUTamka MOJI0)Kaja jaBHE areHLMje YpenuTH
ApyK4uje Hero oBUM 3aKOHOM“ (cTaB 2). 3a pas/iuKy Of YIpaBHMX (IpKaB-
HIIX) areHIyja, jaBHa areHIuja ce OCHMBA ,aKO Pa3BOjHU, CTPYYHU U pery-
JIATOpHY IIOCTIOBYM HE 3aXTeBajy CTajlaH U HEIOCPeNaH MOMUTUYKM Haj3op
M aKO jaBHA areHuuja Moxke 60/be U [eIOTBOPHUje A X BPIIM HETO OpraH
Ap>KaBHE yIIpaBe, HAPOUNUTO aKO Ce y LeIMHM VIM IPeTeKHO MOry pMHaH-
cupartu of LieHe Kojy Iwtahajy xopuchuny ycnyra“ (wian 2 cras 1). Illto ce
tiue came Komucuje 3a xapTuje on BpegHoctu (mame: Kommcuja), oHa je, mo-
pen octanor (wran 262 3TK), HajyexxHa fia ,,BpIIN HAfi30p, IMpefysuMa u
KOHTpOJIMIIE CIIpoBohemXe Mepa M CaHKIMja y Be3V ca NMPUMEHOM 3aKOHa
KojuM ce ypebyje npeysumame akIIMHapCKUX ipymTasa... (ctas 1 Tauka 18);
Te MOoC/IoBe 00aBjba Kao IOBepeHe Ip>KaBHe MOCIOBe (CTaB 2).

KoMucuja MoXxe MOKpeHYTH M BOGUTU IIpel CYHOM IIOCTYHAK pajmu
3aIITUTE MHTepeca MHBECTUTOpA M APYTUX /NI 32 KOja YTBPAY Jia UM je
nospeheHo onpeheHo mpaBo MM Ha IpaBy 3aCHOBaH MHTEpPeC, y Be3u ca Io-
CTIOBMMa Ca XapTyjaMa Off BPeJHOCTY M APYTUM GMHAHCYU]CKUM MHCTPYMEH-
TuMa (cTaB 3 wiaHa 262 UCTOTa IPOIIICA).

Komucuja cipoBoay Hag3op 61110 HEIOCPeHO y CBOjUM IIPOCTOpYjaMa,
VI TIPOCTOpMjaMa CybjeKTa HaJi30pa, Takohe Ha OCHOBY aHa/IM3e M3BEIITaja
KOHTPOJIMCAHOL, Kao 1 y Capajiby ca ApyruM opranuma, uth. (wian 264 3TK).
Hapsop 3anounme u3gaBameM HajlIora 3a HaJ30p U BETOBYM [IOCTAB/babeM
KOHTPONMMCAaHOM (WiaH 265).

3TK oppebyje (wran 272) fa cy ,,He3aKOHUTOCTM... CTarba ¥ MOCTYIIIN
KOjU HUCY Y CKJIafly ca OBUM 3aKOHOM, akTuMa Komucuje, Apyrum 3akoHuma
U TIOJ3aKOHCKMM aKTMMa U IIponucuMa Kojuma je Kommcuju mara Hafmex-
HOCT 3a IIpMMeHY, ClipoBoheme Hafi30pa WM Haf30pa Haf IpUMeHOM  (cTaB
1). C mpyre crpaHe feduHMIIE ,HEIPABUIHOCTU  KAO ,,CTamka M aKTUBHO-
CTU KOjJMa Ce yCBOjeHe IIOCTIOBHE MOMUTHKE, Mepe U MOCTYIILMN JOC/IEHO He
IPUMEIYjy aKo ce TUMe Yyrpo)kaBa II0C/IoBame cybjekra Hajzopa“ (cTaBs 2).
Hajsan, Ha 0ocCHOBY cpoBelieHOT IOCTYIIKa Hafsopa, Kommcnuja moxe — ma-

9  Cnymobenu inacuuk Peitybnuxe Cpbuje, 6p. 18/05.
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ke 3TK je Ha To cTpukTHO He obaBesyje! — cybjekTy Hazi30pa Jja U3peKHe
Ha/IOpHe Mepe U CaHKIIMje Y CBPXY 3aKOHUTOL, IIOIITEHOT, IPAaBUYHOT U IIPO-
(decnoHaHOT IOC/IOBama Koje yHanpebyje MHTerpUTeT TPXKUIITA KaluTata
(cTaB 3 umana 272).

III O mocTynKy npeysumama aknuja

AxumoHap je o6aBesaH fia 06jaBM IIOHY/Y 3a IIpey3MMambe Kajla Hello-
CPEeIHO MU TIOCPEIHO, CAMOCTA/THO VTN 33je[IHIYKY Jienyjyhm, cTekHe akijuje
C IIPaBOM IJIaca LVJ/BHOT JIPYLITBA, TAKO Jla ca aKIyjaMa Koje je Beh cTekso,
npebe mpar ox 25% akijuja ¢ MpaBoOM IVIaca IVJ/BHOT APYLITBA; TO je KOHTPOJI-
H TIpar (wiaH 6 ctaB 1). Hagame, monybad je o6aBesan ga y poky ox 15 fana
Ol laHa HaCTaHKa oOaBe3e 00jaB/bUBama IOHY/IE 3a IIpey3MMalbe MOfHece
Komucuju, mopen ocTanmor Hapo4InTO, 3aXTeEB 3a Oflo6pere 06jaB/buBamba M0-
HyJle 3a IIpeysyuMatbe, caMy NOHyAy u ckpahenu tekct nonyne. Komucuja he
0 OBOM 3aXTeBY JOHETHU pellelhe, II0 IPaBUITy Y POKY Off CelaM PaJHUX JjaHa
Off IpyjeMa ypelHOT 3aXxTeBa U O ToMe obGaBecTuTu LleHTpanHu perucrap
(wran 13).

IToce6HO M3ABajaMO 3aKOHCKY 3a0paHy CTUIjama ¥ OTyhuBama akuyja
¢ mpaBoM Iyaca. Hamme, o TpeHyTKa HacTaHKa o6aBe3e 00jaB/buBama I0-
HyJle 3a IIpey3uMame [0 MCTeKa pOoKa Bakema IOHYAe, moHybau He cme
crehu axkumje ¢ mpaBoM Iylaca UM/BHOT APYLITBA, HUTK ce cMe 0bOaBe3aTn Aa
he ux crehu Ha Epyrm HauMH, OCUM HOHY[IOM 3a IpeysuMarbe, Kao IITO He
cMe Hu oryhusary HuTHu ce o6aBesuBaTu fa he oryburu akumje ¢ npasom
I7Iaca IVJBHOT [IPYIITBA — IITO C€ OfHOCH M Ha CBa JIMIA KOja 3ajefHIIKNI
menyjy (wran 36 ct. 1-2).

[IpaBHa cyp6uHaA mpaBa I7aca Ha OCHOBY aKIMja CTEYEHMX CYIPOT-
HO 3akoHy je cnepmeha: monybhad, ofHOCHO cTMHanal u nuna Koja menyjy
3ajefHMYKY ca TMOHyDayeM He MOTY OCTBAapuMTM HpaBO I7Naca M3 aKIuja
LIWBHOT ApyIITBa y clefehum cnydajeBuma: 1) kaga He objaBe MOHYAY 3a
IpeysuMame Y 3aKOHCKOM POKY, CBe JJOK Ty obOaBe3y Ha M3BpIie; 2) Kaja
Komucuja opbuje mmm opfbany mBUXOB 3aXTeB 3a 00jaB/buBambe NOHYJE 3a
IpeysuMarbe, ¥ TO Off JaHa KOHAYHOCTM aKTa KOjUM je TO YYMIbeHO, /10 JaHa
IpujeMa pellera KOjuM UM je TO HaKHaIHO ofi00peHo; 3) kaja He o6jaBe 1O-
HyJle, IaKO VM je OHa Off006peHa, U TO CBe 0K He M3Bplile OBY 00aBe3y (WIaH
37 cras 3).

Yiuephuearwe esenitiyantol tiocitiojarea upuspegHol upecitiyiia ma koi
aKyuoHapa y eesu ca tpeysumarbem axkyuja, mo oprosapajyhoj npujasu Hap-
JIeKHOM TY)XVU/IALITBY, OIBOjEHO je Off YIPaBHO-IIPOLIECHOT ITyTa 3aIuTnTe (1
HIje ITpefiMeT Hallle aHa/Iu3e).
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Komucuja o6aB/pa mociose Hafsopa npenBubeHe 3akoHoM (wiaH 41
craB 1). KoMmucuja y pemraBamy y ylpaBHUM CTBapyMa CXOfHO/TIpuiaroheHo
npuMemyje onpenbe 3akoxa o ouwitiem yiupasHom tociiyiky (3YII), ocum
ako 30ITA]l-om Huje npykunje oxpehero (cras 6.).

ITpaBHe nocnenuie HenomroBamwa 3OITAJl-a ox ctpane BehmHCKuX
aKLMOHapa y IOCTYIKy IIpey3uMama aKLUJMOHAPCKUX [pyIITaBa CaHK-
IVIOHNITY ce Hafa3opHUM Mepama Komucuje (wran 4la). Tako, kag yTBpmu
HEIIPaBUIHOCTY, OJHOCHO He3aKOHMTOCTH, Kommcuja he pememem Ha-
JIOKUTY TIpey3uMame Mepa, OfHOCHO uspehm Mepy mpommcaHy oBUM 3a-
koHoM. Komucuja he peremeM ofpennty pok 3a U3BpLIEHE U JOCTAB/bAbE
oprosapajyhmx moxasa.

Ilox mpeTnocTaBKOM Ia yTBPAM HEIIPaBUITHOCTHM, OZHOCHO He3aKOHU-
toctu Komucnja, o coticitieeroj guckpeyuonoj oyeru, 6upa xojy he on 3a-
KOHOM TipefiBubeHnx mMepa npenyseru. Tako, oHa ,Moxe:

1) yTBpAUTHU IOCTOjatbe 06aBe3e 00jaB/buBalba IIOHY/E 3a IIPEy3MMatbe
Yl HaJIOXKUTH TIpeAysuMame pajiby, pafyu 00jaB/buBama MOHy/e 3a
Ipey3NMarbe;

2) YTBpAWTH Ja JMIe KOje HAaKOH HacTylama ob6aBese 00jaB/bMBarba
IOHyJle 3a [Ipey3uMame Y 3aKOHCKOM POKY He IIOJHece 3aXTeB 3a
ofobpeme 3a 0bjaB/pMBambe IOHY/E 3a Mpey3uMarme HeMa IIPaBo
I/Iaca HaJl CBMM CTeYeHUM aKIMjaMa IVBHOT IPYIITBA Of JaHa Ha-
cTaHKa obaBese [10 [jaHa M3BpIlema oBe obaBese, 0 YeMy obaBer-
TaBa IIEHTPA/IHN PETUCTAp;

3) HaJOXUTH U3MEHY, JOIIYHY WM [IOB/Iaderbe OHY/e 3a Ipey3nMarbe
win o6yCTaBUTM IOCTYHAaK IpeysuMama U CTAaBUTM BaH CHare
pellee 0 0f00peny MOHY/E 3a Ipey3NMarbe;

4) 3aTpaXUTH OCTaB/batbe 1M 00jaB/buBambe foAaTHNX MH(OopMaIyja,
CaoIIITeRa MM MCIIPAaBKY Y BE3U MIOHY/IE 3a NPEY3UMAIbe;

5) IOHeTU [pyTe Mepe Koje Cy HOTpeOHe pajy yKIamarma MoCIefiuIa
KOje Cy HacTajie M3BpIIekeM VIN MPONYUITambeM pafibl;

6) jaBHO 00jaBUTU CBe IIpefy3eTe Mepe U CaHKIje Koje Cy U3pedeHe.

AKo M3peKHe HeKy Of Mepa, a MOoHyhad He IOCTYNUTM y CK/Iafy ca
pemereM Komucuje, oHa je oBnamheHa fja HOBUM pellleleM M3PEKHe HOBY
WIN UCTY MEpY.

BaxxHo je younTtu penanuje panujer wiana 42 (6pucan 2011. rogune) u
HOBOZIOHeTor WIaHa 41a. Tako, ako nuiie Koje je o6aBe3HO fa 06jaBy MOHYAY
3a IIpeysMMambe TO He Y4VMHI Y 3aKOHCKOM poky, Kommcuja he pememem yT1-
BPAUTHU IIOCTOjambe Iheroe obaBese 3a 00jaB/bUBambe OHY/E 3a IPey3nMarbe
Y HAJIOXKUTY MY, YKOJIMKO HeMa CpeicTBa IOTpebHa 3a crpoBobheme mocry-
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Ka IIpey3yMama, fla Ipofia oAroBapajyhy 6poj akumja y poky off Tpu Mecena
Ofl JaHA TIpMjeMa pelllersa, TaKo Jja YKyIaH Opoj eroBux akiuja He Ipenasu
25% ox ykymHOr 6poja aKIuja ¢ IpaBoOM IJlaca IW/bHOT pymTea. HaBemeHo
pemewe Komucnja je myxHa ga goctaByu noHyhady, Lu/bHOM JPYLITBY, aKIIV-
OHapMMa NPeKO LMBHOT [IPYIUTBA, LleHTpasHOM perucTpy 1 OpraHu30BaHOM
TPXKMIITY Ha KOMe ce Tpryje akuujama IybHOT ApyiTea. Komucnuja he o6a-
BecTuTy LleHTpamum perncrap fja of TPEHYTKa JOHOLIEHhA Pelllea KOjUM ce
yTBphyje mocrojame ob6aBese 06jaB/bIBamba IOHY/E 3a IPey3UMabe NI U3
craBa 1 wiaHa 42 HeMa IIPaBO IJ1aca [0 OCHOBY TaKO CTE€YEHMX aKIuja (WiaH
42 30ITA[l-a mpe Hoserne n3 2011).

C mpeTxogHUM y [MPEKTHOj Be3V, HABOAMMO jeflaH CTaB paHMjer
BpxosHor cyna Cp6uje, Baxxehn u fanac: ,,Ha ogHoc koju je Haciiiao 3a epeme
saxcetrba jegHoi tipotiuca, a iipaje u 3a epeme 8axceroa KacHujei upouuca Kojum
ce fiaj ogHoc gpyiauuje peiynuute, dpumeruhe ce aj kacHuje goHewu Upouc
aKo je H0B0bHUjU 110 CHUPAHKY U AKO O CIlBAPU HUje OUNO UPABHOCHANHO pe-
WeHo 3a 8peme 8adxcerba panujei upoiuca.”

3Hauy, KacHKju, HoBM nponuc (). wiaH 41a 30ITA]l-a, Koju je 3aMeHNO
IPETXOHM YIaH 42) Huje — y Tor/Iefly MOTYhHOCTH Ipofiaje CTeYeHMX aKIuja
U IryOMTKa IpaBa I/laca U3 CBUX CTEYEHMX aKIMja — ITOBO/BHMUjY IO CTPaH-
Ky, HanpoTus! [lakie — Ty ce mpuMemyje npeTxogHu ctapu npomnuc!! Peyjy,
nparehu 10rMKy nMTHpaHOT CyACKOr cTaBa, Kommcuja MoXe fja IpuMemyje
oppen6y wirana 42 30IIAl-a (6pucan Hosemom u3 2011. rognse), Koja (11o-
pen octasor) mpexgsuba ma ce, y ciy4ajy ga ompebenn mpupenHu cy6jexT
M3jaBM Jla HEMa CPelcTBa 3a CIpOBODeme MOCTYIKa IpeysuMama obaBe3a
objaB/puBama IOHY#E 3a Ipey3uMame OTKJIOHM IIPOfiajoM oarosapajyher
6poja akmmja y ogpeheHom poky. Taka mpaBHa MoryhHOCT je neramHa u je-
TUTVMMHA U TIOCTIe IIpecTaHKa Bakema HopMe wiaHa 42 30IIAI-a, jep je, y
CK/Iay ca HaBe[leHNM CYZICKOM IIOCTaBKOM — Ha IIpuMep — ofipehenn npasan
ofHOC HacTao npe 4.2.2012. a Tpaje u 3a BpeMe BaKemwa IpefMeTHe Hoserte.

A y floinegy cygcke 3awiitiuilie MarUHCKUX akyuxapa ipeq upuspeq-
HUM Cygcitiéom — MepofaBHa je ofipenba crasa 1 wiana 416 30ITA[I-a: ,Axo
nonyhau He 06jaBU IOHYRY 3a Ipey3uMame, [Ofl YCIOBMMA M HAa4MH IIPO-
NJICaH OBMM 3aKOHOM, CBaKy aKIIMOHAP LM/BHOT APYIITBA MOXKe ITyTeM Cyfia
3aXTeBaTH OTKYII aKLMja C IPaBOM I7Iaca, II0J, YCI0BMMA IIOJ, KOjuMa je MO-
pana 6uTy objaB/beHa IOHYAA 3a IIpey3uMarbe.

IV YnpaBHu cniop npotus pemema/hyrama Komucuje

ITonoBuMoO: aKkTK Koje foHOCHM KoMucuja ¢y KOHaYHM y YIIPaBHOM IIO-
CTYIIKY; IPOTUB VX HMje Moryhe usjaButu kanby. Pasnor Tome je y mpas-
HOM TI070Xajy Kommcuje, ka0 HesaBUCHEe areHIyje HaJ, KOjoOM He IOCTOjU

10  Bpxosuu cyp Cpbuje, Y. 6p. 2190/69 og, 17.4.1970. rongue.
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BUIIY, XMjepapXMjcKu OpraH ussBpuiHe BaacTu. IIpotus akata Komucuje
HE3al0BO/bHA CTPaHa MOXKE MIOKPEHYTH YIIPABHM CIOP, TPAXKUTHU CYAICKY 3a-
IITUTY TIpex YrpaBHUM cyfoM (wiaH 43 30ITAI-a).

AxiiueHa neiutiuUMULUja akyuoHapa je y Jocamallmboj yIpaBHO-CYACKO]
IIPAKCH TyMadeHa IBOjaKo: IIPBO — Jja 3a TAKBY JIETUTMALIV)y He IIOCTOj! IIPaB-
HJ OCHOB, a KacHMje — Jia je OHa IPaBHO yTeMe/beHa Ha IPaBy Ha IPaBUYHO
cybeme. Vnaue, y 3YC-y je McTu IPUHLUII KOHKPETU30BaH M VIMEHOBAH Kao
Hayeso ,,[IpaBndHOCTI cybema y ynpaBHOM criopy” (4iaH 2).

Pannja mpaxca 6usmer BpxosHor cyma Cp6uje (#eroBor ympaBHOT
Ofie/berba) Ce M3jallllaBaga Ha caefehu HaumH: ,,AKyuoHAp Huje AKTUEHO
netutiumucan ga y yipasHom cilopy wpaxcu doHuminiaj pewerva Komucuje
3a xapiiuje 0g 6pegHOCiiU goHeillol Ha OcHo8y unaHa 42 citiase 1 3axoHa o
upeysumarey aKUUOHAPCKUX gPYwinaea iia Huje aKxiiueHo netutiumucan Hu 3a
fogHouwierve Wysbe y yipasHom ciiopy 3601 HegoHowiera Makeol peuierva. !

EBo u 1juTaTa 3 o6pasnoxema Te IpoLecHe OJIYKe: »...C 003upom Ha
HeclopHe YurmweHuye y tioisiegy c60jCiliéa MPyHuUoua, Kao aKkyuoHapa yumwHol
gpywitiea, Hasoge tiyxbem iiie 3aKoHcKe ogpegle, TyHUNaY, HemMa aKiUUeHY
netutiumanuujy 3a ioxpeitiare 0601 yiipasHoi ciiopa. Haume, iio ciiasy cyga
akyuonap Huje oénawhen ga Komucuju 3a xapitiuje og épegHocitiu ilogHece
3axities y cmucsy 4. 6 u 13 3akona o fipey3umarey AKUUOHAPCKUX gPYUINasa,
3a gobujarwe ogobperva 3a gobujarwe HoHyge 3a 3a lipeysumarbe AKUUOHAPCKOT
gpywiiea, Huiliu je osnauihen ga s3axiiesa ga Komucuja pewervem Ha 0cHO-
8y unana 42 3axona ymepgu tociiiojare obasese fioHyhaua 3a objasmwusarve
iioHyge 3a Upey3umarve, ilie ga ce HoHyhauy Hanoxu ga tpeqgysme pagroe io-
wipebHe pagu tpey3umareda. Y 06um HOCHLyAUUMA AKUUOHAD HeMa UONOHA]
ciiparke us unana 39 3axoua o ofiuiliem yipasHom UOCHLYTKY, jep Huje HU
nuye 1o vujem ce 3axitiesy tiokpehe HoClylak HUMU ce UPOTUE tela 60gu
Hocilyilax, HUtU U3 HaeeqeHux MatipujanHux upoiuca ipousna3u weioé Ha
3aKOHY 3aCH08AH UHUlepec ga yueciigyje y 06Um aocmyauuma...“lz

Mnyctpanuje pagu Ipe3seHTyjeMO M [PYry CEHTEHIy, OBOra IIyTa
YmpaBHOr cyfla, MHTOHUPAHY Y MCTOM CMepy: ,AKuuoxapu ipuspegHol
gpywitiea Hucy nelutiuMucanu 3a iogHoulerve wiyxoe y yiupasHom ciiopy upo-
wmus pewerva Komucuje 3a xapitiuje og epegrocitiu o gasarvy 0g063perba tpu-
8pegHoOM gpyuwiitiey 3a gasarbe akyuja pagu 3amere tiociiojehux.”

HoBa cypmcka mpakca y ympaBHOM CIIOpPY, Npefi YIPaBHUM CYAOM
(Ha xoju je, mopcehamo, mpenrIa cBa HaJJIOKHOCT pelllaBama 110 YIPaBHO-
CYACKMM IIpecyziaMa), IToa3y Off jefiHe Off KaIlUTaTHUX eBPOIICKUX IPAaBHUX
BPEHOCTN: IIpaBa Ha NpaBUYHO cyheme n3 EBporncke KOHBeHIje O 3aIITH-

11  Pememe BpxosHor cyna Cpbuje Y. 6868/7 op 17.12.2008. rogue.

12 Ilpema Jb. Ilmakuh, IIpakiuxym 3a yipasHu ciop, ca KOMEHHAPOM, CYGCKOM UPaKcom u
obpacyuma 3a upumery y upaxcu, beorpan, 2011, ctp. 211.

13 Pewere YipaBHor cyfa, Y. 11979/2010 (2009) ox 14.10.2010. ropuse.
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TY JBYACKUX IIpaBa 1 OCHOBHUX crobopa (zame: EKJDIT), meHor yiaHa 6, kao
u YcraBa Cpbuje, wian 32. Y oKBUpUMA UMjy CaipXKVHY IPeTpecaMo y OBOM
4JIaHKY, OITydyjyha je jemHaKompaBHOCT, OBHOCHO M36aTaHCUPAHOCT IIpaB-
HOT I10710Kaja Y4eCHNKa y IpaBHOM caobpahajy Koy nmpeysumama akIMoHap-
CKVX JpYyIITaBa.

Toj HOBMjOj — NOTIIYHO IPOMewEHOj, 60/be pehn 06pHYTOj — CYACKO]
IpaKCU 110 NUTamy AKTUBHE CYZCKe JIETUTUMALMje Y MaTepuji Ipey3uMarba
aKIMOHAPCKMX APYIITABA, IPETXOANIIA j€ jelHa, BEOMa BaKHa OfI/TyKa YCTaB-
Hor cyza Cp6uje, ToHeTa IO 13jaB/beHOj YCTaBHOj XKa/IOM Ha OJIyKY, pellerbe
BpxosHor cyga Cpbuje Koje je Manodac LUTUPAHO.

Haume, npema Opnynu YcrasHor cyma us 2011. rogune - ,,1. Yceaja
ce ycimasHa xanba 3.B. u ymephyje ga cy pewerem Bpxosnoi cyga Cpbuje
Y. 6868/07 og 17. geuembpa 2008. iogure tiogHocuoyy tiospehera tpasa Ha
apasuuro cyhere, 3ajemuero ogpegbom unana 32 ciiae 1 Ycitiaea peiiybnuxe
Cpbuje u Ha UpasHo cpegciiiéo, 3ajemueHo ogpegbom unana 36 citias 2 Ycitia-
6d...

2. I[lonuwiniasa ce peuterve Bpxoeroi cyga CpOuje u3 wiauke 1 u Hanasxme
Yiapasnom cygy ga gornece Ho8y 0gnyxy o IIQ/JK@J iogHocuoua tupotius iy-
sene Komucuje 3a xapimiuje og spegrociiu. !

Jleo obpasnoxema OZHOCHe OfIyKe YCTaBHOT cyAa Koju hemo oBpe
IpeHeTN, Kpajibe je WHAUKATUBAH U yOembus: ...Ouewyjyhu ocHosa-
HOCIli 06UX HA60ga yciliaeHe xanbe, YcilasHu cyg je Hajipe UCHUTHAUBAO
HOCIOjaHoCTl UpasHol uHitiepeca AKUUoHaApPa ga 3axiiesa goHoulerve peuterba
Kojum ce yiephyje obasesa objasmusarea tionyge 3a tpeysumarve. C ilum
y ee3u, YciiasHu cyqg je yiiepguo... ga iwa obasesa HOCHIOjU Y 3AKOHOM
ipesuheHum cnyuajesuma u uma 3a Yum ga apumopa nuue Koje je Cilexno
inacauky KOHIPOLY HAG AKUUOHAPCKUM gPYUTLEOM ga Yilyiiu jasHy HOHYqy
OClAnUM AKUUOHAPUMA 30 KYHOBUHY HUXOBUX AKUUJA U0 HPpAsUUHOj UeHU...
Umajyhu y eugy usnoxcero, YciliasHu cyg je oueHuo ga akyuoHap gpyuiiiea
Koje ce tipey3uma UmMa Hecymrwus UpasHu uHiepec ga ionyhau o6jasu ioHygy
3a apeysumarve y poky tipegéuheHom 3aKoOHOM, a iuMe U Gpaso ga yecilisyje
y tociyiiky ipeg Komucujom... YcitiasHu cyg je ouenuo ga axuyuoHap uma
ceojciti6o ciipamke y yupasHom uoctiyiiky y kome Komucuja ogny4yje o oba-
ée3u objasmusarea ioHyge 3a upeysumaroe akyuja...“ (cTp. 3-4).

Hasepenoj opmynu YcraBHOT Cyfla — Y [JaJbéM TOKY MCTOT IIPaBHOT
cny4aja — creguia je Omnyka YinpasHor cypa us 2013. Hanme, y usspiuemy
opgnyke YcraBHor cyma YJ>K. 1182/2009 op 24.11.2011. ropuwe, ,,...360r
HEeJIOHOIIeha OJJTyKe ITI0 3aXTeBY, Y IIPaBHOj CTBapM yTBphuBama obaBese
1 o6jaB/pMBatba MOHY/E 3a IpeysuMarbe akuuja“, YIipaBHU CyJ je Ipecyano:
» Tyncba ce ysanasa u nanaxe Komucuju 3a xapiiuje og epegHocitiu Peity6nu-
ke Cpbuje ga y poky og 30 gana og gociiasmarea tipecyge, goHece 0gnyKy o

14  YC, ¥x-1182/2009 ox 24.11.2011. roguHe.
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3axitiesy WyHUOUA 3a Upegysumarbe mepa upema gpyuwiiisy..., 3a yimephusaroe
obasese objase tioHyge 3a tipeysumarve akyuja... Ilo cxeatiary YciniasHoi cyga,
uaxo je sauiiiuitia akyuonapa iosepera Komucuju, yKonuko maxkea 3auitiu-
a usociiare, akyuoxap je osnawhen ga 3axiiesa og Komucuje goHowerve
peuerva Kojum ce yiephyje obasesa iionyhaua ga objasu ionygy...*

CBe y cBeMy: IIPOLIECHO IIPaBO Ha TYXOy Iped YIIpaBHUM CyHZOM
(akTMBHa JerMTHMAalMja) Of CTpaHe aKI[MOHAapa [PyLITBa 4uje ce aKiuje
IpeysuMajy Ipous3iasy U3 HUXOBOI HECYMIbMBOT MHTepeca Ja IPeTXof-
HO mopiHoce 3axTeB Komucuju 3a mpepysumame Haf30pHUX Mepa IIpeMa
BehMHCKUM aKI[MOHapyuMa KOjui — HaBOJZHO WMIM JOUCTA — HUCY MUCITyHUIN
o6aBe3y 06jaB/p1Batba IIOHYME 3a OTKYII aKuyja. Ay, TO He 3HAYM MMATH ay-
TOMATCKM 11 IPOLIECHO NTPABO Ha [JOHOIIEHe TAKBOT pelllelha KOjUM Ce yBaXkaBa
OIVICaHM 3aXTeB TyXuoua. Pedjy, 1 kaJa He yBakaBa 3axTeB BehMHCKMX ak-
IOHapa 3a 00jaB/buBame IIOHY/le 3a OTKYII/TIpey3uMame akiuja, Komucuja
JIOHOCY CBOjY OITYKY, Tafa y popmu oxbdujajyher pemrema.

Kop osnamhewa Komucmje y omHocy Ha mpenysumarme Haasop-
HUX Mepa y BesU ca IpeysuMameM aKlMja, MOCTyIaK ce rmokpehe m Bopmu
10 CITy>X0€eHOj y>KHOCTY, ICTOBPEMEHO M Y MHTepecy IOjeAMHNX CTaHaKa,
ompebeHrx axumoHapa, Kao HpPOTMBHUMX OHVMM aKIMOHapuma 300r dmjer
HOHAIlamka je IMOCTYIaK 1 3amodeT. VI360p ma nu he yommre u xoje he op
3aKOHOM HIpepBubeHNx Ha[30pHUX Mepa u3pehn, mra he nmpexysetn — cTBap
je cuMm6bmo03e 3aKoHCKe ob6aBese Komucuje fa MHTepBeHMIIIE Y IIV/BY 3alITHU-
Te KaKO jaBHOI MHTepeca, TaKo U MHTepeca ofpeheHnx akumonapa, komom-
HOBaHe Ca IeHOM guckpeyuoHom oyeHom (ctas 3 wiana 41a 3OITAl-a): ma
NN HE3aKOHUTOCT y KOHKPETHOj IMPWINIM NOCTOju 1 Kako he (ako ce He-
3aKOHUTOCT yTBPAM) OUTHU HETOTBOPHO OTK/IOMEHA, LIEHN U OIydyje cama
Komucuja. Tako, ako Komucuja y maTom ciyyajy cMmaTpa fla HemMa MecTa
Hajlaramwy obaBese 00jaB/bUBaby IIOHY/E 3a Ipey3uMabe (3a OTKYII aKiuja),
JIOHOCY O TOMe OfiroBapajyhe pelere — Makap 1 y TOKY YIIPaBHOT CIIOpa aKo
je oH mOKpeHyT 360r hyTama ynpase (wian 261 3YII-a, y Be3u ca wiaHOM
29 3YC-a). Ca cTaHOBMIITA IPaBHE CUTYPHOCTI U M3BECHOCTH, BaXXHO je Ja
aKIL[MOHAPY 3HAjy Ha YeMY CY Y CBAKOM KOHKPETHOM CIIY4ajy.

Y ynpaBHOM CHOPY, CYA OLielyje NCK/BYYNBO 3aKOHUTOCT OCIOPEHOT
YIIPaBHOT AKTa, OfIHOCHO 3aKOHMUTOCT M30CTAHKA TAKBOT aKTa Y KOHKPETHOM
cry4ajy (wi. 3 u 15 3YC-a). Moryhe je ma ce morogu ma Hajupe Komucuja
hyTn, He JoHece HMKakaB aKT, a 3aTUM IIO 3aXTeBY aKI[MOHApA WIN IaK Y
CMUCTTY Ty>k0e — HaKHaJJHO JJOHece pelllerhe Y MaTepyju Ipey3uMama aKIuo-
HapcKMx gpymrasa. [Ipu Tome, mogsmaunmMo omet, YIpaBHU CyH Y YIpaB-
HOM CIIOpPy HUKaJia He O[Iydyje O LeIMCXOFHOCTM, IIa TaKO HU y pasMa-
TPaHOM KOHTEKCTY He KOHTPO/MIIEe CBPCUCXOMHOCT IoHauama Komucuje.
Y TOM KOHTEKCTY, a U YOIIIITe Y JOMeHY OueHe UeTUCXOGHOCTIU bapailiara

15 VYC, 14226/11 op 27.3.2013. roguHe.
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xapiiujama og epegHocitiu, Ha Wpxuwity kaiiuiiana, Komucuja je cysepena,
UpasHo HelpuKocHo8eHa, He3ABUCHA U CAMOCIIANHA — U 34 C60je T0C/068atbe
ogiosapa jeguro Hapognoj Cxytimitiunu (anan 239 3TK).

ITonas/pamo: mocrymnak cpoBohema Hazopa us wiana 41a 30ITA]-a
ce nokpehe 1 Bofy 1o ciry6eHOj [y>KHOCTH, /U IPEBACXOHO Y MHTEPECy
aKLMOHapa IWbHOT ApyiTBa. Crora, OHM Kao CTpaHKe, MMajy MpaBo Ha Ofi-
TIYKY, Y CK/IaZly ca 3aKOHOM. Taj oCTyIaK ce MOpa OKOHYATH pelllelheM KOjUM
ce WIM U3pUYy, WIN IaK He M3pU4y HaJ3opHe Mepe 1o oneHu Kommcuje,
IOLITO C€ IPETXOJHO MCIUTA 3aKOHUTOCT Yy IIOC/IOBAalby OKO IIpeysuMarba
aknuja. 3Hauy, ako Kommcuja Habe fja Hucy mcnymeHe 3aKOHCKe IIPeTIIO-
CTaBKe 3a M3pulame INnpenBuheHux Mepa, HOHOCK O TOMe OAroBmapajyhe
pemewe. Cnyxbena gysrociii Komucuje Ha gonoutere peuterva — 6e3 063upa
Ha 16e108Y CAGPHCUHY — KOMILOHOBAHA je CA HeHOM JUCKPEUUOHOM OUEHOM, Y
CK/1Agy €A 3aKOHOM.

Obasesnocili u usspuierve UPAGHOCHANHUX YUPABHO-CYGCKUX OITyKa
y MaTepuju IpeysuMama aKUMOHAPCKMX ApYIITaBa [N OIILITY CYZOMHY
tor mpaBHoOr MHCTUTYTa n3 3YC-a (wr. 68-73). Ilomasna HOpMa je ma ce —
Kajia CyJ IOHMINTY OCHOPEHN aKT — IpefMeT Bpaha y cTame IIpe HETro IITO
je MOHMIITeHN aKT AoHeT (WiaH 68 cras 1). ¥3 T0, cama @pupoga ose yipasHe
ciieapu u3 maitiepuje ipeysumarea aKyUOHAPCKUX gpywiiasa je Takpa Ia aI-
CONyTHO He oMoryhaBa MepUTOPHO HEIIOCPENHO CYACKO pellaBame Koje Ou
3aMeHMI0 pememe Komucuje. [lakne, myHa jypucAMKIMja, CMaTpaMo, Ty He
6u pourna y o63up. Takobe, n y ogpen6u urana 272 cras 3 3TK, a u y unany
41a 30ITA]I-a, meroBoj onpen6u cTaBa 3 ynorpeb/beHa je ped ,MoxKe" — 3a-
KOHCKU ce npensuba auckpernuoHa oneHa Komucnuje xojy he mepy oppenntu
aKo/Kafia ofpeny HeIpaBMITHOCTHU, OHOCHO He3aKoHuTOoCcTH. A 1o 3YC-y,
IyHa CY/CKa jypucamkanuja (MepUTOPHO CY/ICKO pelllaBame yIIpaBHe CTBapy
YMeCTO TY>KEHOT OpraHa) ¥ AMCKpPEIJMOHA OIleHa Cy aIllCOTyTHO HEeCIOjUBM
(B. wran 43 cras 2 1 wian 70 ctaB 1 u wiad 71 cras 3 3YC-a).

V 3akpy4ynn

3Havaj mpaBHe, Tj. Cy[CKe 3alTUTe Y pa3MaTpaHOj IPpaBHOj MaTepuju
je HecymMBbUBO Benuku. Ilpu Tome, mpeysumame aKIMOHAPCKMUX APYILITa-
Ba je BeoMa MIEMMKATHO 300T CBOje CHEeIM(PUIHOCTY, KOMIIIEKCHOCTY U
CJI0jeBUTOCTH, 300T OpOjHUX MCIIPEIVIeTeHMX, 4eCTO, IO IPaBWIy U Cy-
IPOTCTaB/beHNX MHTepeca KOju Cy y 1Wboj aHraxxopanu. Crora joj Tpeba 1mo-
CBETUTU TOCEOHY MAXKIBY, U C ITIEAUINTA IIPABHYX, &I/ M eKOHOMCKMX ITNATamba
KOja ce Ty II0CTaB/bajy.

Hapnexxnoct ymnpaBHOT M HPUBPESHOr CYACTBAa Y OBOj MaTepuju
HUje cacBMM IIPelM3HO 3aKOHCKM parpaHudeHa. OcTaje JOHEK/Ie OTBOPEHO
HNTabe y KOM Ta4yHO IIPOLIeCHOM MOMEHTY J0/Iasy y 003Mp IpMMeHa YiaHa
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416 30ITA]I-a. CBa je mpmimka jja je MOryhe ouekyBaTy 1 IapaeHe CyAcKe
MOCTYIIKE, Ipef YIIPaBHUM U NIpefi HalIeXKHUM NPUBPESHNUM cyfoM. Pasyme
ce, y iloinegy mepuiliopHe cygcke 3auiitiuitie MarUHCKUX aKyuHapa ociiadje Ha
paciionaiary tociiyiax upeg hpuspeguum cygcitieom. Tama, pesumMmpamo,
HITO Ce CYLITMHE TUYe BUILE HICMO Ha TEPEHY YIIpaBHE U YIPaBHO-CY/CKE —
Beh npuBpenHe, Tj. IPUBPENHO-CYACKe IPaBHe CTBAPIL.

ITo npupoamu cTBapu, a HIOCEOHO y JOMEHY AUCKPELIIOHOT OfTyY/Barbha
Komucuje 3a xapTuje of BpeSHOCTHM, IIyHa Cy[CKa jypUCAMKALMja Y YIpaB-
HOM CIIOpy — pelllaBaibeé OJHOCHE yIpaBHe cTBapu ymecTo Komucuje, Huje
IPaBHO JOIYIITEHO U Moryhe.

Milica VUKICEVIC PETKOVIC
Junior Faculty Member at the High economic school Pe¢ in Leposavi¢

ADMINISTRATIVE DISPUTE IN THE FIELD
OF TAKEOVER OF CORPORATIONS
- Legal regulation in Serbia -

Summary

Takeover of corporations is a very complex legal issue of specific turnover
of negotiable instruments. The legal regulation tends to make balance in those
relations, primarly between the major shareholder and the minor shareholders.
The regulator of those relations as well as supervision body in Serbian law is
Securities and Exchange Commission. Commission applies Law on Companies,
Law on Securities Market as well as domestic administrative procedure. Proceed-
ing of regulatory supervision is initiated ex officio by Securities and Exchange
Commission, not infrequnetly in the interest of minor shareholders in order to
protect their legal positions. The legal act or the ommission of the Commissions
can be attacted by legal action in administrative dispute, only in respect of their
legality, not in respect of their opportunism (the choice of proposed measures
to shareholders, for example). The shareholders are activly letigimized in that
dispute. But, Administrative Court can not to provide legal protection in the
field of merits of shareholders’ relationships: it is the competence of commercial
courts.

Key words: shares, shareholders, target company, Securities and Exchange
Commission, administrative act, finality, administrative
dispute.
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Pacinxo IIABJIOBII'h
AaIBOKATCKY IPUBPABHUK Y aJBOKATCKOj KaLenapujn
Camapyuh, Opewmku, Tenuh u Ip6osuh

ITPAKTUYHU ITPOBJIEMU U IIOTPEBA
YCKIIADVBAIbLA 3AKOHA O JABHUM
HABABKAMA CA ITPABOM EBPOIICKE YHUJE

Pe3sume

Kao geo wmpansuyuonoi tpoueca xoju Cpbuja tipusogu kpajy jasmwa
ce u pelynucare HOCHYUKA jasHux HabasKu, Koje wipeba ga ysege Wparc-
dapentiHocili U Hoseharwe KOHKYpeHTUHOCHAU Y 06um UOCTyhyuma. Vako
je gomahe 3axonogasciiiéo y eenuxoj mepu ycknahexo ca tpasom Espoiicke
YHuje, docitioju ogpehenu 6poj UHCTUIYA KOju CYy pelynucanu Ha HA4UH
Koju mode cilleoputiiu tipobneme y tpakcu HA willeilly Kako ionyhaua whako
u Hapyuunaya. IIpobnemu cy ananuzupanu y3 ocepiti Ha tpaso EY] koje je
3aKoHogasay, KOpucitiuo Kao mogen upu uspagu 3axoHa, tiie cy tpegnoxena
pewierva go Kojux ce moxe gohu tipumenom gomahei tipasa. Vsnomxene cy u
3HauajHuje HosuHe koje yeogu [Hupexiiuea EY o jasnum nabaskama gome-
iia tiocne yceajara 3aKoHa o jasHum Habasékama, ilie y Hoinegy kojux he ce
jasuitiu fioilpeba ycainawasara gomahel 3akoHogasciiea ca ipasom EY.

Kmoyune peuu: jaste nabaske, okéupHu ciiopazym, 06asesHu ycnosu, gupex-
musa EY 2014/24/EU.
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I YBog

3BaHMYHA CTATUCTMKA O 06MMY jaBHMX HabaBky y Penry6muiyu Cp6ujn
3a 2013 ro,uMHy1 HaBOJM JIa je y TOj TOAVHM YKYIIHO 3aK/bydeHo 83.121 yro-
BOpa O jaBHMM HabGaBKaMa, LITO NpefCTaB/ba Maj y OgHOCY Ha 2012. romm-
Hy Kafla je 3aK/by4eHO YKYIHO 92.710 yrosopa. Joll He IIOCTOje 3BaHMYHM
nozamy o 6pojy Hapyumnana“ (Heke He3BaHMYHe IIpOIieHe rOBope O Opojy
ofi oko 12.000) Koju y4ecTByjy y IIOCTYIIKY jaBHMX HabaBKM, JOK Ce€ YBUIOM
Ha CajT AreHIuje 3a IpUBpefHe pernctpe” Moxe pohm go 6poja monyhaua
KOji Cy TPeHyTHO peructposanu y Peructpy momyhaua®. Mehytum, u mo-
pen OBOTI CMamema, UMajyhn y BuAy fia peMa 3BaHMYHUM Ludpama yro-
BOpM O jaBHMM HabaBKama unHe nsmehy 9 u 10%° BIIIT Pery6mmke Cpb6uje,
Ba)KHOCT YCIIOCTaB/bakba aJleKBaTHOT IIPAaBHOT OKBUPA Y 0BOj 00/IacTu je of
3HaYaja 3a Aabu pas3Boj npuspene y Peny6muuy Cp6uju. IToBpx Tora, jaBHe
HabaBke y EBpoIICKOj yHUjM UnHe 9aK 0KO 16% BIITa% e je 3a oueKmBarTu ja
he xako mporec npubmKaBamwa eKOHOMCKUM TokoBuMa EY 6yne Hanpeno-
BAO YIIOPEJHO PacTy U IPOLeHAT OBOT 00/MKa ip)aBHe norpourwe y bAIy
Penry6nuke Cp6uje.

ako cy ekoHOMCKM (aKTOpM camy 110 ceby JOBO/bHA MOTHBAIMja 32
pa3Boj u yHanpehemwe oBe o6macTy mpasa, Tpeda uMaTy Ha ymy u ga je Cro-
pasymoM o cTabummsamumju u npuapyxusamy EY (y mamem Texcry: CCIT)’
Cpbuja npeysena o6aBe3y yckmahupamwa mpasuia o jaBHUM HabaBkama ca
npasummMa CBeTCKe TPrOBUHCKE OpraHM3aluje’ M MOpel TOTa WITO jOII
yBeK HHMje HbeH WIaH, a He Tpeba sabopasutu Hu fa he Cpbuja y Pasu 2
npucrynamwa EY nmaru o6aBesy yckinabuBama 11e/I0yITHOT 3aKOHOJABCTBA,
IIa ¥ OBOT IerOBOT CETMEHTA, Ca 3aKOH/IaBCTBOM EY.

VsBemTaj YipaBe 3a jaBHe HabaBKe 3a 2014. roguay

2 Ha unteprer mpesentauuju ITopTama jaBHMX HabaBKM y BpeMe M3paje OBOT TEKCTa
jour yBex (21.12.2014) ce HaBOAM Ja Cy CIMCKOBYU Hapydmiana y u3paau.(HOCTYIHO Ha:
http://portal.ujn.gov.rs/Izrada.aspx)
(moctymHo Ha: http://www.apr.gov.rs/)
Ha man 10.19.2014. oBaj 6poj je m3Hocuo 4.745, mMaja Tpeba MMaTu Ha yMmy fAa 3a
y4ecTBOBame Y IOCTYIKY jaBHe HabaBKe HUje HEOIXO/IHA PerucTpalyja, Tako fla Cy CBU
U3ITIeAM Jia je yKymaH 6poj moHybaya Koju ydecTBYjy y IOCTYNIMMA jaBHUMX HaOaBKM
3HadajHO Behu.

5  Crpareryja pas3poja jaBHux HabaBku y Peny6muim Cp6uju, Beorpan 2011.

6  (moctymHo Ha http://ec.europa.eu/trade/policy/accessing-markets/public-procurement/)
(21.12.2014)

7  3axoH o MoTBphuBamy cropasyma o cTabmwmmsanuju u npuapyxxusamwy usMehy Esporn-
CKMX 33je[JHNUIIA U BJXOBMX JAP)KaBa YWIAHMI, ca jeffHe CTpaHe, 1 Perrybmmke Cpbuje, ca

mpyre crpaHe (Ci. rmacHuk PC — Mehynaponuu yrosopu, 6p. 83/2008); name y dycHo-
rama CCIL

8 Yn. 76 ct. 1.
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Ilwp oBor paza je ma M3/I0XKM IpobreMaTyHe 00/IACTH Y TPEHYTHO
BaxeheM 3akoHy, a moce6HO ofpende Koje MOTy CTBOPUTH IIpoOIeMe Y IpaK-
ci, Ja MOKYIIa Ja yKake Ha Moryha pelnema, Te fla yKake Ha JielioBe 3a-
KOHa Koje 61 Tpebano ycknaputu ca nponucuma EY, kojoj Cpbuja texu ma
HpUCTYIIN.

1. CBpxa MOCTYIKa jaBHUX HaGaBKN

[TocTynak jaBHMX HabaKy IpefcTaB/ba MOCTYIAK KOjUM Ce OCUTypaBa
fla IpXKaBHY OPraHM ¥ APYTM KOPMCHMIM OYIETCKUX CpeficTaBa Ipy Haba-
1y fobapa u ycayra 3a norpebe ob6apbarme CBOje JeMaTHOCTU TO y4MHe Ha
HajepMKacHMjM HAYVH Tj. Ja n3abepy fobaB/bade Koju MOHyAe foOpa 1 ycmyre
II0 HajIIOBO/bHUjUM ycnoBuMa. ITocTymak Tpeba fa IpefcTaB/ba CBOjeBPCHY
»CUMYJIAIMjy KOHKypeHIuje , Te a OCUIypa fia Y IOCTYIKY y4eCTBYjy CBU
3a/[HTEPeCOBAHM YYeCHMIM Ha TPXKMINTY, HA OCHOBY dYera he Hapydmnan, Tj.
KOPMCHMK OYIIeTCKMX CPe/iCTaBa, y TPAHCHAPEHTHOM NOCTYTIKY usabpatn
HajIOBOJBbHjy TOHYTY."

2. Ilpernen pa3Boja jaBuux Ha6aBku y Pemyonunnu Cpoujn

Beh y npBum ropmuama TpaHsuiyoHor npoueca (2002. roguHe.) no-
HeT je TIPBYU 3aKOH KojuM je y Cpbuju perymmcana osa obmact.!! Ox je ys
ozpebeHe n3MeHe mocra myro 61mo Ha cHa3u fa 6u ra kpajem 2008. ropuHe
3aMeHno HoBY 3aKoH.'? Vako je oBaj 3aKOH y MHOroMe npubmmkno Cp6oujy
CBETCKVM TOKOBJMMA Y perylalyju jaBHMX HaOaBKM, obaBese IpeyseTe
notnucubameM CCII ka0 M yKasuBame CTpPy4YHE jaBHOCTM Ha HEOCTAaTKe
HofjlaTake Cy paji Ha Ja/beM ycaBpliaBamwy Ipomnuca. Pesynrar Tor mpoueca

9 ¥V usBemrajy o HanperKy Cp6uje 3a 2013. rofuHy CaoIIIITEHO je [a je CTame y 3aKOHO-
JaBCTBY O jaBHMM HabaBKaMa JJ0OpO, Tj. /ja je TPEHYTHM 3aKOH y BEIMKOj MepU IIpu-
6mmxmo cprcko mpaso mpaBy EY (mocrymno Ha: http://ec.europa.eu/enlargement/pdf/
key_documents/2013/package/sr_rapport_2013.pdf, ctp. 23). Mebytum, y 2014. ropyan
je moHeTa HoBa gupextusa EY (Directive 2014/24/EU of the European Parliament and of
the Council of 26 February 2014 on public procurement and repealing Directive 2004/18/
EC: pame y dycnorama: Directive 2014/24/EU u Directive 2004/18/EC. gocTynHo Ha:
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014L0024¢~from=
EN), xojoM ce yBOfie He Majie U3MEHe Y OBY 00/IacT, Te je BaXKHO Ja Ce ycaI/lalllaBarbeM
ca HOBUM ofipefibaMa KpeHe Ha BpeMe.

10 YV mpusor 3Hayajy KOHIleNTa KOHKypeHILuje y O6macTu jaBHMX HA0GaBKM TOBOPU U
YMEbEHNIIA [la Ce ¥ HeKMM Off 3HauajHujuX ImpaBHUX crucreMa EY Kao ocHOBHU u3BOp
IIpaBa jaBHUX Ha0aBKM IOjaB/byje 3aKOH KOjU IIPEeJCTaB/ba OCHOBHY IIpaBa 3allTUTeE
KOHKypeH1Mje — HIp. y CaBe3Hoj Peny6nuim Hemaukoj.

11  3axoH o jaBHuM HabaBkama (Cr. inacuuk PC, 6p. 39/2002, 43/2003 - fp. 3akoH, 55/2004,
101/2005 - fp. 3aKoH 1 116/2008 - Ap. 3aKoH).

12 3akoH o jaBHMM HabaBkama (Cr. inacux PC, 6p. 116/2008).
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je 6u0 moHOIIewe 3aKOHA O jaBHMM HabaBkama u3 2012. rogune (y gabpeM
texcry: 3JH)."?

II OxBupHU ciopasymu

OKBUpHM CIIOpasyMM IpeACTaB/bajy MmocebaH IOCTYNAK jaBHUX Ha-
6aBKkM KojuM ce oMoryhyje Hapy4mouy fa ca jefHUM WM HajMarbe TPU Ha-
pydnolia 3aK/by4M jeflaH OKBMPHMU CIOpasyM, Ha OCHOBy Kora he kacHmje
ca KOHKPeTHMM INOHybaueM, HAKOH CIIPOBENEHOI OTBOPEHOT WU PeCTpPUK-
TUBHOT IIOCTYIIKA, 3aK/bYYUTH YyroBop O jaBHO] Habasim. VI 3JH npensuba
MoryhHOCT 3aK/byunBama OKBMpHUX criopasyMma,'® anmu ne sa cBe o6mact.'”
Kao n y npaBHoM cuctemy EY, u Haue 3akoHOAaBCTBO npenBuba BpeMeHCKO
OrpaHM4YaBambe OBUX CIIOPa3yMa, TAKO /la YKOIMKO Ce 3aK/bydyje ca jefHUM
nonyhayeM Mo)xe TpajaTm mO TpM, a ca TpU WM Buile moHyhaua moxe
Tpajatu Hajpyxe ABe rogyuHe. OCHOBHA Jfieja 132 OKBMPHOT CIIOpa3yMa jecTe
ma omoryhu Hapyumoly fia, 3a epyofyHe HabaBKe KOjuMa ce He 3Ha TayaH
MHTEH3UTET HUTYU BPEeMEHCKV TPeHyTakK Kaja he morpeba 3a muma HacTaTi,
3aK/byue OKBMPHU CIIOpas3yM Koju he ogpenutyu Kpurepujyme Ha OCHOBY KOjUX
he ce xacHuje, kaga ce KOHKpeTHa OTpe6da jaBy, 3aK/bYyIMBATH IOje[THAYHE
yroBope 0 jaBHMM HabaBKaMa, 6e3 morpebe MOHOBHOT CIIpoBOhema oTBOpe-
HOT M/IM PECTPUKTUBHOT ITOCTYIIKA.

1. IIpaBHa Ipupoaa OKBUPHUX CIOpasyma

Y HalleM 3aKOHOJJaBCTBY 3aK/bydele OKBMPHOI CIIOpasyMa He CTBa-
pa o6aBesy u3BplIema caMe jaBHe HabaBke HUTU 00aBe3y 3a Hapyduola aa
TIPUCTYTH 3aK/bY4MBalby KOHKPETHUX yTOBOPA O jaBHMM Hababkama.'® Ca

13 3akoH o jaBHUM HabaBkama (Cr. inachux PC, 6p. 124/2012; name y dycnorama 3JH).
14 3JH wn. 40.

15 OBa MoryhHOCT je MCK/by4eHa 3a yrOBOpe 13 00/1aCTI OCUTyparba, OaHKApCTBA U MHBe-
CTULMOHUX YCIyTa, ycnyre Koje ¢y y Ilpunory 1 3JH knacudukoBane Kao ,gpyre ycuy-
re‘, Kao 1 3a pafjoBe 3a Koje ce usfaje rpaheBMHCKa 103BOMIA y CMUCITY 3aKOHA KOJUM Ce
ypebyje mnanupamwe n usrpagmwa — 3JH . 40 cr. 1.

16  Mogenu u yIoyTCTBO O Ha4YMHY 3aK/by4MBalba OKBMPHUX CIIOpasymMa — YIIpaBa 3a jaBHe
HabaBke, jyn 2013. rogune; PopMyanuja OBOI TEKCTa He pasjallilbaBa Y IOTIYHOCTH
IMTambe a M Hapydmaal Hema ob6aBesy fla 3aK/by4M KOHKPETaH YTOBOP O jaBHO] Ha-
6aBIIM caMO YKOMMKO Ce He IOjaBM MOTpeba 3a pobOM MM yCIyrama Koje Cy HpefMeT
OKBUPHOT CIIOpasyMa, WV TO IIaK 3aH4M Jla Hapy4YMIall HU Y KOM CIIy4ajy Huje o6aBe3aH
la IPUCTYIIM 3aK/bydery KOHKPETHOT yrOBOpa O jaBHOj HabapIy. Halue je Muibeme
a 611 ce M3 pasjora mpaBHe CUTYPHOCTM OBa Offpefi6a Tpebaso TyMadnTu Ha IpPBHU, Tj.
PECTPUKTUBHYjY Ha4YMH. Y CYIPOTHOM OU 3aK/by4MBarbe OKBUPHIUX CIIOPa3yMa HOCUIIO
3HATHO BMIIV GMHAHCHjCKM pM3UKa 3a MoHyDava/mo6apbaya.
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Apyre cTpaHe y npaBy EY pemaBame oBOT nmuTama OCTaB/bEHO HALMOHAI-
HOM 3aKOHOJIABCTBY IpXkaBa wianuia,'” mok mpaso CTO He mo3Hajy crioMe-
HYTM MOJIeN jaBHUX HabaBku.'® OHO mITO HUje ¥ IIOTIIYHOCTM jacHO jecTe fia
1 OBO 3HAYM JIa je Hapyumal, c1000/laH /1a He3aBJMCHO Off OKBMPHOT CIIOpa-
3yMma 3aK/bydyje yropope ca tehum mmuuma, ca KojuMa OKBUPHU CIIOPasyM
HIje HY 3aK/by4eH, TaKO LITO he CIIpOBOAMTY HOBY IIOCTYIIAK jaBHMUX HaOaB-
KV WM TIaK 3Ha4M Jla Hapy4miIal Huje o6aBe3aH Ja 3aK/bydyje yroBope yKo-
JIMKO ce He jaBy moTpeba 3a HabaBKOM IIpeMeTHMX obapa MIN yCayTa, anm
fia YKOJIMKO Ce TaKBa IOTpeba UIIaK jaBU OH MOpa fia 3aK/by4l YTOBOP HEKUM
op monyhaua 13 okBupHOT criopasyma. Harre je Munberse 1a 61 OBy ofipen-
0y Tpe6ano TyMauMTy peCTPUKTUBHO, OFHOCHO HA JPYTM Off Ba CIIOMEHYTa
HauMHa Kako 6y moHyhaum mmanu HoBO/baH HUBO IIPaBHE CUTYPHOCTU KOjU
OV ¥X y OIIITe MOTUBICAO [ja YIECTBY)Y y IMOCTYIKY jaBHUX HaOaBKIL.

OKBUpHHU CIIOPasyMH MMajy 32 IWb [a OJIAKIIAjy IPOLERypY, TaKO
[a HMje MOTPeOHO IMOKpeTaTy CKYIH M IOTEHIMjaTHO AYroTpajaH OTBOPEH
VIV peCTPUKTMBAH IIOCTYIAK jaBHUX HaOaBKM CBAaKM IIyT Kajla ce jaBY IO-
Tpeba 3a HekuM fobpoM mnm ycernyrom. Kako je y Cpbuju omoryhen nen-
Tpa/M30BaH NOCTYIAK jaBHUX HaOaBKM, TE/lO 3a LieHTpaju3oBaHe HabaBKe
he 3ak/by4nTV OKBMpHU CIOpPa3yM ca jeSHUM WIN BuIIe IoHyDava, mok he
HAaKOH TOTa IIOjefMHauYHy Hapy4ymouy (WIM BUX BUIIe, Y CUTYyal[ujaMa Kajia
je TO ;030BO/bEHO 3aKOHOM), Y CK/Iafly ca CBOjUM IOTpebaMa, 3aK/bydnBaTH
KOHKpeTHe CIopasyMe O jaBHMM HaOaBKaMma ca IoHyhaumma ca Kojuma je
MPeTXOJHO 3aK/byYeH OKBUPHU CIIOpPa3yM.

Jemna op OuTHuX pasnuka maMely Hamler u 3akoHomaBcTBa EY je
yIpaBo y TOMe INTO je KOfi Hac 3a ofpeheHe BpcTe ycayra ampuMOpHO
VICK/by4eHa MOTYhHOCT 3aK/byuMBama OKBMPHNX YMECTO CIIOPa3yMao jaB-
HYM HabaBKaMa. I{u/b oBe ofipen6e Huje y MOTIIYHOCTH jacaH, ~ YIpPaBO U3
pasjora IITO OKBYPHM CIIOPa3yMM MOTY IpeNCTaB/baTy HajeVKACHMUjU Ha-
4yyH npubaBbama 0BUX yoryra. Yoryre us IIpmmora 1 tauka 27, Tj. ,,Apy-
re ycimyre®, cy opmdaH npumep. Meby oBe ycyre cBakako crajia U fieat-
HOCT TYPMUCTMYKMX areHnuja. Hamume, mmiia samocieHa y Op>KaBW, aau U
APYTMM OpraHmsalyjaMa Koje ce II0jaB/byjy Kao Hapy4moly, y obaB/bamby
CBOjUX Jy>KHOCTM HEPETKO MOPajy IyTOBaTH Ha pasau4uTe, IIOHEKAN BPJIO
ymameHe mectuHanuje. Huje yBex moryhe mpepgsupern kaga he norpe6a 3a
IyTOBaleM HACTYINUTH, KOIMKO /nIa he myToBatu n y KOM KOHKPETHOM

17 VYmoyTcTBO 3a TyMaueme OApefdM O OKBMPHMM CIOpasyMmMa — 3a AupektuBy EU
2004/18/EC (Explanatory Note — Framework Agreements — Classic Directive, Directorate
General Internal Market and Services), ctp. 3 u 4.

18 Cnopasym o jaBHUM Ha6BKama CBeTCKe TPrOBMHCKe OpraHM3alyje — KOHCIOIMOBaHA
Bep3uja o 6. armpuna 2014. roguae (WTO Government Procurement Agreement).

19  Vako Huje MCK/bYYEHO Jia je 3aKOHOJaBal] TO YUMHNO 13 60jasHM of Moryhux 3moymo-
Tpeba OKBMPHUX CIIOpasyMa.
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TEpPMUHY. Y OBUM CUTYyalijaMa MHOT€ €BPOIICKE 3€MJb€, a/IM U 3BAaHMYHA Te/la
EY aHraxyjy ycmyre TypUCTMYKNX areHIja, Koje 6p30 Mory HabaBUTH Kap-
Te ¥ 4eCTO IO IleHaMa MPUCTYNAYHMjUM Off OHMX Ha Tpxxumty. OHM y TUM
cuTyamujaMm ca ogpeheHOM areHIMjoM WM areHIujaMa 3aK/by4dyjy OKBUPHU
CIIOpasyM, Ha OCHOBY KOTa, Kajia ce IoTpeba jaBu, 3aK/byuyjy IOjeAMHAYHe
yroBOpe O jaBHMM HabaBKaMa ITyTeM KOjMX HabaB/bajy KapTe JO KOHKPETHIX
TecTMHalyja.

Y Cpb6ujn oa MoryhHOCT He IOCTOju, Te U3IIENa Ja je 3a OBe YCIyTe
HOTPeOHO CBAKM IYT CIPOBOAUTY HOBM OTBOPEHU MM PECTPUKTUBHU II0-
CTYIIaK jaBHUX HabaBKIL.

a) Juxamuuky cucitiem jasHux Habasxu

Jeman on HauMHa Ha Koju O6M ce OBaj KOHKpeTaH NpoOneM MOrao
npesasuhy je mpyMeHa AMHAMMYKOT CHCTEMA jaBHUX Habapku.” OBaj cu-
creM omoryhyje crmame HOHyfa IyTeM IOCeOHOr codTBepa M y YHOPETHO]
IpaKcy IpUMembyje ce y CIydajeBuMa Kaja je IpefMeT HabaBKe IPOKO J10-
cTymaH Ha Tpxuity.” To 61 u ja/pe moppasyMeBaso Bohemwe moceOHOr mo-
CTYIIKa 3a CBaKy IIOjeMHAYHY jaBHY HabaBKY, a/Iil 110 OJIAKIIAHOj IPOLeAYpU
Kojy omoryhyje fumMadku cucreM.

V3noxeHo peleme je Moryhe kaja je mpeaMeT HabaBKe JIAKO BOCTY-
IaH Ha TPXXMINTY Te Kafila Cy HeroBe TeXHNMUKe crenyudukaimje Takpe ha
Mory yHampen 6uty npeunsHo oppebene. IIpobnem ocraje xaga ce pagyu o
APYTUM YC/TyraMa 4mje Cy KapaKTepuCTUKe TakKBe Jla Huje yHampep moryhe
U3JIBOjUTHU ongzebene TeXHNYKe CIenudukanyje Ha 0CHOBY Kojux he ce mo-
HYZa LeHUTH.

ITopen rope crmoMeHyTOr pellewma, u ofpeheHM MHCTUTYTH 3aKOH
o obmurammonuM oHocuMa (y fabem Tekcty: 300)% wunu ce mpysxkajy
Moryhe perere oBor mpo6nema. Hanme, motennujanuo pemerme 6u 611o na
Ce YMeCTO OKBMPHOT CIIOpa3yMa 3aK/by4M YTOBOP O jaBHOj HaOaBIM yCIyra
KOMIICHOHA WIN IOCpefoBama. OBUM yroBOpoM Ou ce MOITIa IIpefBUETI

20 3JH um. 41.
21  Directive 2014/24/EU, 4. 34.

22 Y obmacTyt KyIIOBMHE aBUOHCKMX Kapara, LieHa KapTe (MM CIu4He creriduKanyuje) He-
PETKO HUCY jefVHU KPUTEPUjYM HA OCHOBY KOjUX Hapydmial O6upa HajHOBO/BHMU)Y HO-
HyZy (a cXOfHO HajHOBMjUM M3MeHaMa 3aKoHofaBcTBa EY, koje he Cpbuja 6utn y oba-
Be3N J1a YCBOjI Y OKBMPY Hpolieca MPUAPYKUBaba, IleHa He CMe HU Y KOM CIIy4ajy 6utu
jemuHM KpUTepujyMm), Tako Ja ce 4ecTo y 063Mp MOpa y3eTy BpeMe /ieTa, ONPeM/bEHOCT
Ba3[yXoIIoBa (IIOrOTOBO Kajia Ce pajy O IyTOBANMMa BUCOKNUX AP)KaBHUX 3BAHWIHI-
Ka) U CIL.

23 3axoH o obiuranyonuM ogHocuma (Cn. nucii COPJ, 6p. 29/78, 39/85, 45/89 - opmnyka
YCJ u 57/89, Cn. nuciti CPJ, 6p. 31/93 u Cn. nucimi CLT, 6p. 1/2003 — YcTaBHa 1mOBesba;
mame y dycrorama 300).
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o6aBesa HaJOroNmpuMIja ia Ha pacloyarame HaJOTOfaBLy cTaBu ofpehenn
0poj cBojux pamHux caty, koju he 6utn ynorpeb/beHn Ha 3ajjaTke 1o ymyT-
cTBMMa Hajorofasua.” Ha Taj HaumH 61 ce npenBupena pUKCHa HaKHaja 3a
3aKyIUbeH!M OpOj pajjHUX caTy LITO O 3aJOBOBUTIO yenos jaBHe HabaBKe Jja
BpeIHOCT HabaBKe Mopa 6utu ofpehena y yrosopy.

6) Komucuon

YroBop o Komucuony mpensuba ma xommcronap ob6asma onpebhene
TMOC/IOBE Y CBOje MMe a 3a pauyH KomuTeHTa (Hanmoromasira).”® Kako ce Ha
KOMMCHMOH CXOJIHO TIpMMembyjy ofpenbe yrosopa o Hamory” ciemu fa Ko-
MWUTEHT MOpa KOMVCHOHApy HaJOKHAJWUTV CBe TPOLIKOBE KoOje je ¥IMao y
Be3u MpeJysuMarba mocaa 6e3 o6supa Ha ycrex mocma.”® Komucnonap 6m
Ha 3aXTeB HaJIOrofaBlia 0110 Ay>kaH fja yrpoum oxpehern 6poj pagHux catu
npubasspajyhu aBuoHcke kapre mro 6u omoryhmuno ¢rekcnbuaHocT 3a Ha-
JIOTOfIaBLIA f1a MO>Ke Jla M3Jjaje HaJIoTe KaJ TOf ce jaB) MoTpeba 3a aBMOHCKUM
kaprama. [Ipo6seM Koju y 0BOj cuTyaumju HacTaje je y gepUHUIMjKU Bpen-
HOCTU jaBHe HabaBKe, KOjy 3aKOH JlepMHMIIE Ka0 BPEJHOCT KOja je IIaTh-
Ba nonybhauy.?’ To mpakTMyHO 3HauM Ja 61 Ce y IPOIEHy BPEHOCTH jaBHe
HabaBKe MOpaJia ypayyHaTy LieHa CBUX KapaTa Koje Hapy4Ial] Tj. KOMATEHT
Hapy4y y TOKy Tpajama yroBOpa, Te CTOTa HU OBO pelllehe Hije ONTIMATHO
Kao OTOBOp Ha IpoOJeM KOju ce jaB/ba yciel HeMOryhHOCTH 3ak/bydera
OKBUPHOT CIIOpasyMa.

8) Ilocpegosatve

YroBop o IoOcpemoBamy ca Jpyre CTpaHe INpyXKa Majuo Apyraduje
peterse. OBMM yroBOpPOM Ce IOCPeIHUK obOaBesyje ha HOBefie V Be3y Ha-

24 Ilro 6u mpeAcTaB/bano OOMUTALMjy CPEACTBA, Tj. HajIoronpumar; 6u 61o obasesan fa
IIpefy3Me HEOIIXOfHe KOpaKe Kako O) M3BPIIMO HAjaoOr y3 o06aBe3y IpMMeHe Jy>KHe
IaXxKwe, ITo OU OV/I0 OLlemEeHO ca CTaHAapfia OGHOCHO IpaBuia cTpyke — Buay Cno6o-
mau Ileposuh, O6nuiayuoro iipaso, Kmwura mnpsa, beorpan 1980. ctp. 92.

25  3JH Ilpmnor 3, cexumja I, Taw. 5.

26 300 um 771 ct1. 1.

27 300 um. 772.

28 300 um 759 cr. 1.

29  3JH un. 64 cr. 2, mro oprosapa fedunniyju u3 npasa EY - Directive 2014/24/EU un. 5
cr. 1.

30 Jep 61 y BpeZHOCT caMor YyTOBOpa O jaBHOj HabaBIM yCIyra KOMIUCUOHA 6110 TOTpe6HO
YK/bYYNUTU BPEOHOCT CBUX Kapara KOje he 6utn KYIUb€IbE Y OKBUPY M3BpII€HA MICTOT,
mro u3 Beh CIIOMEHYTUX pa3jiora (T) Temkohe yTpr]/IBaH;a TEPMUHA VI MHTEH3UTETA
oTpe6a 3a MyTOBakbeM 3aIlOCTIeHUX Y IP)KaBHOM OPraHy) TEIIKO MM CKOpo HeMoryhe
YHAIIpes| OfpefuTIH.
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norogasua ca Tpehnm mmigeM Kako 6y Ha/morojaBall IIPeroBapao ca HwuM y
Besy 3aK/bydema yrosopa.’! HakHajia ce 10 3aKOHy JyTyje jeIMHO ako fo
3aK/byduerba YrOBOpa 3alcTa U gobe, amm ce MOXKe YTOBOPUTH M CYIPOTHO
y KOM CiIy4ajy ce npuMenyjy oapenbe 300 kojuma ce peryulie yroBop o
peny.>? IIpuHImn 61 y 0BOM CTy4ajy 6¥0 /a ce y CKJIOMNy jaBHe HabaBKe Kao
BpeHOCT HabaBKe ofipeiu GpMKCHA HAKHA/IA 3a TauHO ofipeben 6poj pagHux
caTy IOCpefHMKa (HaJOTONpUMIIA), @ Aa MOIITO 61 HaJI0roAaBal] AMPeKTHO
3aK/by4MBaO YroBOpe O KYIOBMHM Kapara ca Tpehum nuimma ca kojuma
ra y Bedy HOBefie IIOCPEJHMK Ta BPEJHOCT He Ou Omma ypadyHara y Bpefn-
HOCT HabaBke.> OBO ca jipyre cTpaHe 06aBesyje HAMOTOMIABIA Ia M Ca TUM
TpehuM nmuimma 3ak/bydyje yroBope Koju MOpajy OuTH 3aK/by4eHN Y HOCTYII-
Ky jaBHe HabaBKe BoheH IO OTBOPEHOM WM/ PeCTPUKTUBHOM MOCTYIIKY, " Te
ce MOCTaB/ba IMTake KaKBa 61 KOPUCT Omla O MOCpeloBama YKOMUKO O
OM/I0 HEOIIXOIHO fja Ce Hapydmiall U3 OBOT YTOBOpa Oupa y MOCTYIKY jaBHe
HabaBKe.

Jomr jemHa anTepHaTMBA KOja Cce IIOjaBj/byje Kao Moryhe, Mako He Haj-
IpaKTUYHMje pellere, je la Ce yTOBOPOM O jaBHMM HafaBKaMa yCIyra Ko-
MMCHOHA TpenBuan fa he jeHa xapara koje areHumja npubaBu 6uTn ypa-
YyHaTa y HaKHaJy 110 pagHoM caTy. Ha Taj HaumH 61 6110 3a10BO/bEH YC/IOB
Ia BpegHOCT HabaBke Oyne ofpebena y yroBopy o jaBHOj HabaBIM a Jja C
Apyre cTpaHe Oyle OCTaB/beHa JOBO/bHA (IEKCHMOMIHOCT 3a Hapy4mola Aa
HOpydYyje aBMOHCKe KapTe Kaja My ce 3a MCTe ykaxe morpeba. ITpobmem
6u y TOM crmy4ajy 6o Ha cTpaHu noHybaua, Koju 61 MOpao fja Halpasu
KOMepIMjaIHy IPOLeHy IieHe CBOT PaJIHOT caTa y OHOCY Ha IIpolieHy 6poja
Kapara Koje 61 Hapy4mian nopy4mo. Pememwe oBor mpobnema 6u ce Mor-
710 TPOKUTU Y TMMUTHPay 6poja Kapata Koje Hapy4mial, MoXKe IOPY4uTH
kopucrehm jeman pagun cat nonybayva.

JMako cMoO MMIIbemwa fja 611 OBaKaB MOJEN MOTao fia (pyHKIMOHMIIE
M []a 3aJl0BOJ/BM M 3aXTeB BoDema IIOCTYIKA jaBHUMX Ha0aBKM y CKIafy ca
3aKOHOM Kao U Ja IPYXM HOBO/BHY (IEKCHMOMIHOCT HapydMolly, IpoLec
nperopapama Tj. yckaahyuBama BpeJHOCTM caTa paja areHuuje y ogHoOCy Ha
0poj aBMOHCKUX KapaTa Koju 6J Hapydmial, Morao fia mpubasu Oy o4nries-
HO 610 KoMIUMKoBaH. Takobe, MMajyhu Ha ymy fa ce pagm o obmuranuju

31 300, un. 813.

32 300, un. 814.

33 3aTo WITO HUje [YPEKTHO IIATUBA MOCPeNHMKY, Beh O jy Hapydmmar IaTio AMPEKTHO
U3[]aBAOIy KapTe (aBMO-TIPEBO3HIUKY).

34 Jep mpemBubajy yTpomak 6yHeTCKMX CPefCTBa, YaK U YKOIUKO 61 MHOjefuHe HabaBKe
caMe 10 cebu 61Ie Masie BPEFHOCTU TO UM He 61 OMOTyhmIo mpMMeHy IOCTyIIKa Ha-
6aBKe Majle BPEHOCTH jep ce OBM IOCTYIIM MOTY BOJMTHU CaMo 3a Jobpa Wm ycryre
HabaBKe 4Mja BPEHOCT Y Lie/IOKYIIHOj TOIMHY He TIpea3u ofpeheHn usHoc, 6e3 063upa
Ha KOHKPETHY BPeHOCT IojeuHa4yHe HabaBke — 3JH, wr. 39 ct. 1.
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CPefiCTBa, HM Ap>KaBHM OpraH He Ou 61O y MOTHYHOCTM CMUTypaH fa he u
mobuTH CBe MOpydYeHe KapTe, Beh caMo fia je monybhau mykaH ma mpucrymm
npubaB/bamy KapaTa ca Jy>KHOM ITa)KEbOM.

Ypkoc TOMe IITO CMO Ha IIOYeTKy HaBeIM Jja 0¥ 3aK/bydMBame yro-
BOp O jaBHMM HaOaBKaMma 3a KYIOBMHY KapaTa OM/I0 HENIPaKTUYHO U3 pas-
JIoTa LITO je TEIIKO IpefBUAeTH TauHO Kaja he ce jaButy norpeba gp>kaBHMX
OpraHa 3a aBMOHCKMM KapTaMa, MOXXeMO IIOKYIIATH ca IIPETIOCTABKOM Ja ce
HajBehn 6poj myToBama MImak MoXKe IpeABUAETU Ha [IOYeTKYy TOAMHE, Te [a
Ce 3a Te JIETOBE 3aK/by4dyje jedaH YyroBOp O jaBHMM HabaBKaMa, a 1a ce 3a CBe
HaKHajHe HerpezBubeHe eToBe KapTe HabaB/bajy ClIpoBohereM HOBMX I10-
crymaka jaBHux Ha6asku. C gpyre cTpase, Mako 6u To 0TBOpuUIO MoryhHocT
fia ce 3a[J0BO/be HeOUeKIBaHe MoTpebe HapydumIala, IOCTyNaK O6u umak 6uo
KOMIUIMKOBAH ¥ yrOTpajaH jep He 61 6mmo Moryhe cipoBOAMTY HOCTYIIAK
jaBHMX Ha6aBKY MaJte BPEIHOCTY 3a Te HAKHajiHe HabaBKe.>

2. Jocagammka npakca gp>KaBHUX OpraHa

Jlp>xaHu opranm cy 1o cajia, y Ipakci JOCTYIIHOj ay TOPY, IPUMebUBaIN
IIBa MOJAINTETA. JeflaH HAuMH je Ja ce CIPOBOJe IOCTYIIM HabaBKe Maje
BPETHOCTY 32 IPXKaBHe OpraHe KOju MMajy Mase moTpebe 3a myToBamem.”"

Ipyrun HauuH, Koju NPUMEBHYjY HEKM IpP>KaBHM OpPTaHM KOjU MMajy
3HavajHMje moTpebe 3a MyTOBameM jecTe Na KBaIUQUKYjy IOCpPefOBambe Y
HabaBIM aBMOHCKMX KapaTa Kao IOCpPefoBIbe y Be3! yCIyra IpeBo3a IyT-
HUKa 1 pobe,>’ ca MOTMBOM ja Ha Taj HauMH oMoryhe 3aK/bydere OKBUPHOT
criopasyMa Koji je J03BO/beH 3a HabaBKy ycayra IpeBo3a IyTHUKA 1 pobe.
JacHo je fia je moTpebe fp)KaBHUX OpraHa fia foby 0 ycayra oBe BpCTe Kako
6u omoryhmnm HecMeTaHO 06aB/bambe CBOje HEMATHOCTYU C jeffHe CTpaHe U
ylITefie Koje HacTajy IpYMEeHOM OKBMPHOT CIOpasyMa yMecTO CIpoBohema
Beher 6poja TeHfiepa O OTBOPEHOM WM PECTPUKTUBHOM IMOCTYIKY MOTY
y onpeheHOj Mepu oOIpaBHAaTM OBAaKO EKCTEH3VBHO TyMaueme IpOINCaA.
MebyTtum, nako pasymeMo norpedy Ap>kaBHUX OpraHa 3a OBaKO eKCTEH3MB-
HIM TyMadermeM, He MOXXeMO Ce OC/IOOO0AUTH YTHUCKA [ja TaKBa IIpaKca UIaK

35 'y oBOM Cry4ajy pasJior je TO IITO Ce MOCTYNaK HabaBKM Majie BPEFHOCTY CIIPOBOU
camo 3a HabaBKe 3a Koje OTpeba Ha rofuiImbeM HuBoy usHocu 3 mun. PCI u Mame —
w1 39 cr. 1.

36 Hexm off opraHa Koju Ha OBaj HauMH npubaBbajy KapTe cy Ilopecka ynpasa (gocTymHo
Ha: http://www.poreskauprava.gov.rs/sr/aktuelnosti/tenderi-javne-nabavke/javne-nabavke.
html?print=true, 21.12.2014), VYmpaBa 3a BeTepuHy (JOCTYNHO Ha: http://www.vet.
minpolj.gov.rs/sr/javnenabavke/65-javne-nabavke/375-javna-nabavka-avionskih-karata-
autobuskih-i-drugih-karata-i-obezbedjenje-hotelskog-smestaja, 21.12.2014).

37 Kao mTo je Ha mpuMep cnydaj ca MUHICTapCTBOM IIpaBfie (NOCTYIHO Ha: http://www.
mpravde.gov.rs/files/3%20konkursna%20dokumentacija%2018-2014.pdf, 21.12.2014).
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IPENCTaB/ba UOHIPA JleieM TyMaderhe 3aKOHA U3 Pasjiora HITO aHTaXKOBaIbe
APYTOT 3a KyIOBMHY Kapara IpefiCTaB/ba yCIyTy IOCPeoBaba a He YCIyTy
npeBo3a pobe 1 myTHMKa. Ha 3akoHOJaBIy fja IpaKTU4aH HA4MH peLIn IIpo-
671eM ca kojuMm ce u3Mebhy ocramux cycpehy opranu usBpirHe BIacTy, TOKasI-
HE caMOyTIpaBe M He3aBUCHE jaBHE areHImuje.

Ha xpajy 6mucMo MO 3aK/by4MUTH [ia je, YKOIMKO Ce CTPUKTHO Clie-
IV C/IOBO 3aKOHA, TEIIKO e(UKAacHO CIIPOBECTH jaBHY HabaBKy 3a yC/yTe
HOCpeloBaba y KYIOBMHY aBUOHCKUX Kapara, a/ii 1 Ouio Koje gpyre cimd-
He YCIyTe, Te la HeMa MHOTO apryMeHTOBaHMX pasjiora 3060r Kojux 6um ce
3aKOHOJaBall OMIyYMO Jla MCK/bY4M MOTYRHOCT 3aK/by4yyuBama OKBUPHUX
cropasyma 3a HabaBKy oppeheHux ycimyra, moce6Ho umajyhu y sumy na ce
3aKOHOJIaBall y IOCTYIIKY Kpeuparma 3aKOHa OYUIJIENHO YIJIEfA0 Ha IIPOINCe
EBporncke yHmje ™ Te fa je u y npaBy 1 y nmpakcu oprana EY u gpxaBa uma-
HIIa yoOudajeHa Ipakca Ja ce 3a morpebe HabaBKM OBUX yCIyTa 3aK/bydyjy
OKBMPHI CIIOPa3yMIL.

IIT Omry ycnosu 3a ydenrhe y HOCTYIIKY jaBHUX HaGaBKM

3JH npomucyje onpehene ob6aBesHe ycmoBe Koje CBaKu YECHMK MOpa
VICTTYHITHI KaKoO 6V y9eCTBOBAO y TIOCTYTIKY jaBHUX HabaBku.”” Ha oBoM Me-
cTy 6ucmo uspBojunu cnefeha fBa ycmosa: 1) ja oH [y4ecHuK] u mweros 3a-
KOHCKM 3aCTYIHUK HUje OoCyhuBaH 3a HeKO Off KpMBMYHMUX flefla Kao WIaH
OpraHu3oBaHe KpMMUHATHe IpyIle, fa Huje ocyhuBaH 3a KpuBUYHA [ena
IPOTUB NpPMUBpeNie, KPUBUYHA [lefla IIPOTUB XXMBOTHE CPeAVHE, KPUBIYHO
JIe7I0 TIPUMarba VIV IaBakba MUTA, KPUBIYHO jIeno mpeBape; ™ 2) fa je [yuec-
HMK| M3MUPUO JOCIIeNIe ope3e, JOIPMHOCE U IpyTe jaBHe HaXXOMHe Y CKIagy
ca mpomycuMa Perry6nuke Cpouje mmm cTpaHe Ip)KaBe Kajja ¥Ma CeMIITe Ha
I€HOj TEPUTOPUjHL.

[TocTaB/pare OBAaKBUX YCTIOBA CBAKAKO HIje HEMETUTVMHO, a CIMYHA
YCIOBY IPONVICAHN CY U IIPaBOM EY.* [Ipo6rem mMoske HacTaTi U3 HauMHa
Ha KOjH je IIPOIMCAH IIOCTYIAK JOKa3MBamba UCIYHEHOCTU YC/IOBA, /i U U3
omyca camux yciaosa. Hamme, Kao Hoka3 3a IIpBU rope IOMEHYTH YCIIOB, Ce
HABOJIM TOTBP/IA HAIUTEKHOT Cy/a,* a 3a IPYTU MOTBpJie HAIUTEXHOT MOpe-
CKOT OpraHa U OpraHmusanyje 3a 06aBe3HO COIMjaTHO OCUTYparbe WIM IIOT-

38 VYmopenn ca Baxxehom aupexTuBHOM EY y Bpeme monomemwa 3JH - Directive 2004/18/
EC.

39 3JH, un. 75.

40 3JH, un. 75 cT. 1 Tau. 2.

41 3JH, un. 75 cT. 1 Tau. 4.

42 Directive 2014/24/EU, un. 57 c1. 1 n 2.
43  3JH, un. 77 cT. 1 Tay. 2.
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Bp/Ie HaJIeXKHOT OpraHa Ja ce IoHyhay Haasu y mocTynky npusartusanuje.*t
U pok je y cimydajy MCITyHEHOCTM HOPecKMX obaBe3a HadyelHO /IaKo YT-
BP/INTU OPTaH Koje /ipyKaBe MOpa M3JIaTi TIPEIMETHY J03BONY," 13 3aKOH-
cke ¢opMmynanmje je HejaCHO OpraH Koje ApsKaBe je HaJ/IeKaH 3a U3JlaBarbe
yBepema o HeocyhuBaHocTH. UnmbeHnIa a 3aKOH Ta4HO Habpaja KpUBUYHA
Ziena 3a Koja ce Tpeba M3fjaTu MOTBPAa, MOIIO 61 ce mohu 1o 3aK/bydKa fa je
oTpe6HO M3IaTH caMo MOTBPAY foMahmx oprana, mebyTum, ayTopy foctyn-
Ha IIpaKca FOBOPM Jja ce IPUXBATajy U OIINTA yBepewa 0 HeocybuBaHOCTH
KOjy M3Jajy OpraHu [ApKaBe uuji je juie ApXKaB/baHMH (a y oxpehennm
CIy4ajeBMMa 1 Ip>KaBe Y KOjoj IMa IpujaB/beHO 60paBuIITe).

Kapma ce yTBpau Koja fp)kaBa M KOjyu HeH OpraH Tpeba ja msja oBO
yBepeme IOTeHIjaTHUM IpobreMnMa jour Huje Kpaj. C jemHe cTpaHe, YKO-
JIMKO Ce MICIOCTaBU Ja je IOTBPAY HEONXOZHO JOOMUTY Off OpraHa CTpaHe
IprKaBe, LITO je 61/Ia Jocaflalliba IIpaKca HAaIMX OpraHa, HOCTYIaK fobujama
yBepema 0 HeoCyDMBaHOCTI Y MHOTMM CTPAHUM Jp>KaBaMa je KOMIUIMKOBAaH
a ca ipyTe CTpaHe MOXKe Ce JeCUTH Jja HeKe ip>KaBe y OIILITe He M3/1ajy TaKBe
notsppe. IIpaBo EY y oBum curyanujama npegsuba moryhHocT momarama
saxyeTBe (M3jaBe MOJ| KPUBMYHOM WAV MAaTepujalHOM ofroBopHomrhy),*®
mTo Huje MOryhHOCT KOjy mosHaje Hauie npaso. llITaBumie, momTo Ham 3a-
KOH BpIIV M3PUYNTY €HyMepauujy KpUBUYHMX Zena, ocyhuBaHOCT 3a Koja
oHeMoryhyje yuenrhe y moctymnky, Morao 6u ce BpjIo IaKO I0jaBUTH Ipo6ieM
TyMadera HOpMM KPUBIYHOT IIpaBa CTPAHUX CpXKaBa, KaKo OU ce yCTaHOBM-
JI0 KOja TaYHO KPMBUYHA Jie/la OATOBapajy HaOpOjaHUM KPUBUYHUM JeluMa
U3 HalleT 3aKOHa.

Yak u Kama ce yTBpAM KOju Cy HaJJIEKHM OPTaHM 3a M3[aBame pe-
JIeBaHTHMX IOTBPAA, T€ VX y4YeCHMK O1aroBpeMeHO HpubaBy, OCTaje Kao
npo6neMaTiyHa YMIbEHMIA [1d, YKOMMKO YYeCHUK >KeMM fila y4ecTByje Y
BJIIe HOTYIAKa jaBHMX HA0aBKM y Jy)KeM BPEMEHCKOM IepUOJY, OH OBa
yBeperma Mopa NepUOANYHO OOHAB/bATH Tj. HAOAB/bATy HOBA. JaCHO je Ja 0BO
IpefiCTaB/ba 3HauYajHy Teukohy, Morno 6u ce pehu 6apujepy ymacky crpa-
HMX NpaBHMX M (USMYKNX JIMLA Ha TPXKUIITE jaBHUX HabaBKu Pemy6mm-
ke Cpbuje, TO ce MOXKe TYMAuUTU Kao NMPOTUBHO obaBe3aMa IIpey3eTHM
mehynapogaum yrosopuma.?’

44  3JH, yn. 77 ct. 1 Tau. 4.

45  To 6u 6unu opranu Pemy6muke Cpbuje ceM yKOMUKO Ce Pajiii O YYECHUKY Ca CEfUIITEM
y Ipyroj ApXaBu, Y KOM C/Iy4ajy 6u To 6uiu opraHu Te cTpase fpxase. To jour yBek He
pelraBa Ipo6eM YCTaHOB/baBalba KOji je TaYHO OpTaH y CTPaHOj jYPUCAMKLMY Haf-
TIe)KaH Jla yBepeme U U3Jla, Tj. TOCTOje /iU y OIIITE OPraHy KOju BOJiEe eBUJEHIMje 3a
conyjazHa 1 pyTa CIMYHA JaBama.

46  Directive 2014/24/EU, 4n. 60 cT. 2 Ta4. 2.

47 Yn. 76 ct. 1 CCII nponmucyje Kao NOXe/bHO Ha4del0 HEAMCKPUMMHALMjE M Y33ajaMHOCTH
y TIOCTyINIMMa jaBHUX Hab6BKM. Vako u mpaso EY mpommcyje kao 06aBe3HO MOJHOIIEHE
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Ham 3akoHofaBal je MehyTM MOHYAMO MHCTUTYT KOjU NOTEHIUja/THO
MOXKe pellTy HeKe off HejacHoha y Be3) CHOMEeHYTHUX IOTBpPAa Kao 1 Ipobite-
Ma KOjJ MOTY HaCTaTy 3a CTPAHOT IHBECTUTOPA YC/Ief IIOTpebe IepuofuIHOr
npubasmpamwa uctux. Haume, 3JH npensuba moryhnoct perucrpanuje yaec-
HUKa y Perucrap nmonybava xoju Bogu AreHiyja 3a IpuBpeIHe perucTpe.
VCIIoB 3a YINC y perncrap je ucrymerwe 06apesHux ycnosa us wi. 75 3JH,*
a yImmcoM y jpatu perucrap monybau ce ocimobaha obaBese mokasuBamba
VICIYHeHOCTH 006aBe3HNX yC/IoBa IPUIMKOM IOIHOIIEHA MOHY/e OFHOCHO
npujase.”’ YIIyTcBO 3a permcTpaijy HaBOAM /a je MOTPE6HO MPUIOKUTH
yBepema ngomahux oprana®! Te Huje jacHO ;a M To MCK/BYdyje MoryhHOCT
Ia CTpaHU [ip>KaB/baHU U IpUBpPeHa APYILTBA y KOjuMa CTPaH!U ip>KaB/baHU
00aB/pajy (QpyHKI[Mjy 3aKOHCKMX 3aCTYIIHUKA OYAy PeriMcTpPOBaHM WIM U 3a
BbJX O/IaKIIaBa IOCTYIAK.

IV HoBune Koje JoHOCH nOcefma gupeKkTusa EY
y 00/macTu jaBHUX HaGaBKU

Naxo je 3JH 6mo y Benmkoj mepu yckiaaheH ca mocapaiimum 3a-
KoHOTaBCTBOM EY y o6mactu jaBHMX HabGaBKm,>> y ampumy oBe TORMHE je
y EY Ha cHary crynmia HoBa mupextuBa (Directive 201/24/EU). Hosure-
TY KOje HOBa MPEKTVBA HOCU Cy IIPEBACXOJHO y 06/1acTu KpuTepujyma 3a
OLIeHY IOHYJe Kao ¥ CTBapama [JOJATHNUX ITOBO/BHOCTH 32 Maja ¥ Cpefrha
npenyseha (y gaspem texcty: MCII). V HapenHuM pemoruma hemo ykpaTko
M3/I0KNUTY 3HAa4ajHUje HOBe IpaBHe MHCTUTYTE KOje AMPEKTUBA YBOAM, KOje
he cxopHo o6aBesama nmpeyserum CCII-om, Cpbuja (y @asu 2 mperosopa o
HpUCTyIamy) 6UTH 06aBe3Ha Jja yBefie Y CBOje 3aKOHOJaBCTBO.

OBUX [J0Ka3a, Tpeba CKpeHyTH IIaXIby [ja Taj IPaBHU CUCTEM CafpXXM M IIpaBUIa Koja
O7IaKIIABajy IOCTYMAK Tj. 03BO/baBajy /laBame 3aKaeTBe (M3jaBe IOJ KPUBUYHOM WM
MaTepujaJHOM OAroBOpHouIhy) Ipef Cy[OM MIM HOTapoM y CIydajy HeMmoryhHocTtn
npubaspama ofroBapajyhnux ysepema.

48 3JH, wr 78 cT. 1.

49  OcumM ycnoBa us cT. 1 Tau. 5 - fa [yuecHuk] nma Baxxehy 03BoTy Hafl/IeXKHOT OpraHa 3a
obaB/bambe [IeIaTHOCTI KOja je IpeIMeT jaBHe HabaBKe, aKo je TaKBa J03Bo/a IpefBuheHa
MOCe6HMM IIPONNCOM.

50 3JH, un. 78 ct. 5.

51 3a kasHeHy M eBMAEHLUjy O HeocybuBaHOCTM ce HaBofe moTBpfe poMahux cypmoa
(ocHOBHOT Ccyza 1 IOCeOHOT ofie/berba BMINX Cyf0Ba, aKO ce paay O IPaBHUM IUINMA)
U M3BOJ, U3 Ka3HeHe eBMfieHIMje MUHICTapCTBA YHY TPAIIBIX IOC/IOBA, A 32 YBepeme 0
HaMMpewy Mopesa U JOIPUHOCA YBepere ce HaBofe MOTBPAEe HaJIeKHOT PeryOInyKor
IIOPEeCKOT OpraHa Kao J IIOPecKOT OpraHa JIOKajHe CaMOyIIpaBe.

52 Bugz. ¢u. 9.
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1. Kputepujymu 3a omeHy nonyae

HoBa pupexTuBa Kao jeNMHM KPUTEPUjyM 3a OLleHy HOHYHe HaBOLY
€KOHOMCKM HajIIOBOJbHM)Y OHYAY (eHI. the most economically advantageous
tender).>® TIpetxopHa upekTuBa je mpemBuhama u MoryhHoCT f1a ce HajHIKa
IleHa Ofipefyl Kao jeMHM KPUTEPUjyM 3a OILleHy IOHYyZe, IITO npensuba u
3JH.>* Kaxo je ca cTaHOBMIITa yTpOIIKa GYIIeTCKMX CPEJCTaBa jacHO fia je
1ieHa fo6pa WM ycayre Bp/o 6uTaH KpUTepujyM 3a ofgabup nonybada Hosa
AUpPeKTVBa CBAKAKO OCTaB/ba MOTYNHOCT fla ce U OBaj KpUTEPUjyM y3Me y
063Mp IIpK OLieHN TIOHY/E, a/lu je cajia YBeK MOTpeOHO [ja Hapydywial y 00-
3Up y3Me 1 KBa/JIMTeT caMor oOpa Miu ycayre Kojy Habasjba, Kao ¥ CTPYUHY
0cnoco6/peHOCT NMOHyhaueBNX 3a0CIeHNX Tj. 1A Koja he npyxaru ycayry,
a xao MoryhHOCT ce ocTaB/ba U OfabMp IOHYMe HA OCHOBY HAjIIOBO/bHNjE
niponopiuje nsmehy 1ene u kpamrera.”> OBaj MOTe3 eBPOIICKOT 3aKOHOMAB-
I1a je Ofpas IOTIIYHO OIIPaBJAHOT CXBaTama Ja L[eHa caMe yCIyTre He OfpKaBa
CBe MOTEHIIMjaTHe TPOLIKOBE, Te fja Bobpa 1 ycayre npubaB/beHe IO HUCKO]
IIeH) MOTY KacHMje CTBOPUTY 3HauajHe TPOIIKOBE 3a HAapy4lMolla y HOITIeY
TPOILKOBA OAp>KaBarba, IONpaBKe 1a i Kpaher poka Tpajarba.

2. IIperoBapayky mocTynak 6e3 o6jaB/buBama MO3MBa
3a MOJHOIIEeHhe MOHY/A

Hoga, xao u nperxopHa fupeKkTrBa npensubajy fa ce nperopapadxu
IOCTyHaK 6e3 IOfHOLIEkA MOHYAA MOXe CIIPOBOAMTM 3a HabaBKy mobapa
Koja ce HabaB/bajy caMo 3a IIOTpebe MCTPaXKMBamba, CIpoBobhema excrepume-
HATa VIM PYTUX aKaJleMCKUX M HAyIHUX akTMBHOCTN.>® Halll 3aK0H y wiaHy
KOjJ pery/miie IperoBapadyki MOCTyIaK 6e3 IOTHOIICHA 103/Ba Ha IIOHYAY
ne npensuba osy moryhuoct.”’ Motus 3a yBobeme oBe ofpenbe y momahe
3aKOHOZIaBCTBO He Tpeba BUfeTU caMo y oOaBesy xapMoHM3anuje gomaher
ca 3akoHofBCTBOM EY, Beh 1 kao oTBapame HOBMX MoryhHOCTM 3a HaydHe
VHCTUTYLIMje Ia Hapy4dyjy IPOM3BOJE Ha 0Baj HauMH. Jako je cama mpoueny-
pa pelaTMBHO HEKOHKYPEHTHa, 300T 4ecTe cUTyaluje Aa MOCTOjU PelaTBHO
Mau 6poj nonybhada (1am moHeKaj caMo jefaH) KOju MOTY IOHYAUTY IPO-
13BOT ofiroBapajyher kBamrera,”® 4ecTo je HeedUKACHO CIPOBOIUTH OTBO-
peHy mmm pecTpUKTUBHM Beh je mcrmaTpuBuje ofMax MPUCTYIUTYU MIPEro-

53 Directive 2014/24/EU, un. 67 ct. 1.

54 Yn. 85cr. 1 Tau. 2.

55  Directive 2014/24/EU, 4. 67 cT. 2.

56  Directive 2014/24/EU, 4. 32 ct. 3(a) u Directive 2004/18/EU, un. 32 cT. 3(a).
57 3JH, un. 36.

58 I Ha eBpOIICKOM, a TIOTOTOBO Ha HallleM TPXKMUIITY.
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BOpMMa ca JoOaB/baueM KOju IIpeMa HapydnOdeBMM CasHAbUMA M UCKYCTBY
1Ma MoryhHOCTV TpoM3Bozbe OfroBapajyhux mponssoza.

3. Ilopena yroBopa Ha nmakete

HoBa mmpextusa mpesnBuba MoryhHOCT mopene yroBopa Ha IakeTe
(enrm. lots).”® Ha Taj HauUMH Ce U3Bobere 1e/TOKYIHOT IpojeKTa fenu 1o da-
3aMa Tj. IaKeTMMa, TaKo fja je Moryhe aHraxoBaTtum pasmmdnure BoOaB/bade
3a u3BplIema cBakor of bux. OBo MMa 3a Wb Aa oMoryhu nmaxuie ydemrhe
MCII y mocrynnyMa HabaBKy, YIPaBO U3 pasjora MITO OHAa YeCTO HeMajy
HOTpeOHe KamanuTeTe 3a UCITYberbe LieIor yroBopa. Vako, ceM y oppehernm
cuTyalujaMa, Hije 06aBe3HO [Ie/INTY YTOBOpe Y aKeTe, AMpeKTuBa npensuba
o6aBe3y Hapyumola Koju ce OfIy4) [ia He U3BPLIM IIOZENY, fia Taj CBOj IO-
cTymak o6pasnoxu,”  Te oMoryhyje ma ce orpaHmum 6poj makera Koju ce
MOTY JiofieuTi jegHoM noHybauy. Vimajyhm Ha ymy fma cy mpkaBa u gpyra
jaBHa Te/la KoOja Ce jaB/bajy y Y/IO3M Hapydmola, jeqHM off Hajehux kyma-
IJa Ha CBAaKOM TPXXUILTY, ONIAKIIABalhe TAKMIUYEHha Y NOCTYIIIMMA 33 JOMIETy
jaBaux yrosopa MCII mpepcraB/ba 3HaYajHy IOACTUILIAJHY MEPY 3a PasBoj
npepyseTHuInTBa. Takobe, Kao jouI jemHa MOACTHUIIAjHA Mepa Ce jaB/ba U 3a-
OpaHa Hapy4MoL¥Ma Ja Kao jefaH Of Ipefyc/ioBa 3a ydemrhe y HOCTYIKY
IIOCTaBe Jja je TOAMIIBbY IPUXOf, MOHYDavya BUIIN OF JBOCTPYKE BPEJHOCTU

yrosopa.’!

Rastko PAVLOVIC
Intern at the Law Office Samardzié, Oreski, Gecié i Grbovié

PRACTICAL ISSUES AND A NEED TO HARMONIZE
THE LAW ON PUBLIC PROCUREMENT WITH THE
EUROPEAN UNION LAW

Summary

The issue of regulating public procurement comes as an integral part of
the transition process that Serbia is trying to bringing to a conclusion, and that
should result in introduction of transparency and an increase in the level of

59  Directive 2014/24/EU, 4. 46.
60 Directive 2014/24/EU, 4. 46 cT. 1.
61 Directive 2014/24/EU, 4. 58 cT. 3.
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competition in this type of procurement. Although Serbian legislation is already
to a great extent harmonized with that of the European Union, there remain a
number of institutes that are regulated in a manner that could result in jeop-
ardizing legitimate interests of both contracting authorities and economic op-
erators. These issues are analyzed in view of the EU legislation on which the
Serbian legislation was predominantly modeled and possible solutions to such
issues, based on domestic legislation are proposed. Moreover, an account of the
new institutes introduced by the latest EU Directive adopted after the Serbian
Public Procurement Act has entered into force has been given, and with which
the Serbian legislation will have to be harmonized.

Key words: public procurement, framework agreements, exclusion grounds,
Directive 2014/24/EU.
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YIIYTCTBO 3A AYTOPE

Ynanak He 61 Tpebasno ga 6yme ny>xu of 16 ctpaHa of 28 penosa ca 66
3HAKOBa y pexy, ofHOCHO 28.800 3HaKOBa, (1)OHT Times New Roman 12.

YraHak Ha CPIICKOM je3MKy Tpeba ma 6yme mucaH hupummmom, ocum
CTPAaHMX pe4yl U pedyy Ha JaTMHCKOM je3UKY, Koje ce MUY JIATUHUIIOM U
Kyp3nBOM (KOCI/IM CJ10BMMa, OOJHOCHO I/ITaTII/IK).

UYnanak Mopa fa Ha IOYETKY Cafip>KU pe3lMe, Ca OCHOBHOM CaJpKu-
HOM M pe3y/nTaTuMa pajia, Kao U K/by4yHe Peult Ha CPIICKOM je3UKY, a Ha Kpajy
Takobe pesuMe 1 K/by4He peuy Ha eHITIECKOM je3auKy. Pesume mMoxe fja mma
HajBuIIe 15 pefoBa, HOK K/byYHUX peun MoKe fa Oyze HajBuILe cefaM.

Hacnos unaHka ce muile Ha CpefVHU, BeIUKMUM ciaoBuMa. Hacmosu
YHyTap WIaHKa MOpajy fa umajy cinenehn ¢popmar.

1) IIpsu Huso Hacnoséa — Ha CpefVHY; HyMepauuja: puMcKu 6poj (HIp.
L, II, III, uTA.); IpBO C/IOBO BENMKO, @ OCTajIa Maja.

2) [pyiu Hueo Hacnosa — Ha CpefVHY; HyMepalyja: apancku 6poj ca
tauykoM (Hmp. 1., 2., 3., UTA.); IPBO CITOBO BEMMKO, 2 OCTajIa Maja.

3) Tpehu nuso Hacnoséa — Ha CpefuHM; Kyp3uB (Koca C/I0Ba, UTANNK);
HyMepalyja: Majo CJI0BO asbyke ca 3aTBOPEHOM 3arpajioM (HIIp.
a), 6), B), UTH.); IPBO CIOBO BEJIMKO, & OCTA/Ia MaJa.

4) Yeinspitiu HUB0 HACTIO64 — HA CPEVIHY; HYMepaluja: aparcku 6poj
ca 3aTBOpeHOM 3arpazioM (Hmp. 1), 2), 3), UTH.); IPBO CTOBO BETUKO
a oCTasa Maja.
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Ipumep:

I Ilojam
1. Tepmunonoruja
a) Tepmunonoiuja y yiopegrnom tipasy

1) Hemauko npaBo

YaHak ce Ipefaje y eIeKTPOHCKOM OO/INKY.
Pepakumja vacommca 3afipkaBa NpaBo [la WIAHAK IPWIATOAM jeIVH-

CTBEHMM CTaHJapAuMa ypehuBama M NpaBONMCHUM IPAaBUINMA CPIICKOT U
€HITIECKOT je3MKa.

a)

6)

ITPABUJIA ODUTUPAIBA

1. Kbure

Kmure ce nutupajy Ha cnenehn Hauns:
uMe ayTopa, IIpes3uMe ayTopa, HAaC/IoB Jiefla HaBeJleH Kyp3MBOM, €BEHTY-
aJIHO pefHM OpOj M3Iama, MeCTO U3/jaba, TOMVHA U3Jama, Opoj CTpaHe.
IIpumep: Mupko Bacumesnh, Tpiosurcko ipaso, 9. uspame, beorpap,
2006, 100.
Roy Goode, Commercial Law, 3™ edition, London, 2004, 429.

Kaga ce nuTmpa kmura Bulle ayTopa, HJXOBA MMeHA U Ipe3UMeHa ce

paspBajajy sapesoM.

IIpumep: Oparuma CnujerraeBnh, Cnobonan Cnacuh, Komenitiap 3akona
o ciliewajHom tiocilyiixy, beorpan, 2006, 67.
Hubert de Vauplane, Jean-Pierre Bornet, Droit des marchés
financiers, 3° édition, Paris, 2001, 243.

Kmira Kojy je Heko /uile IPUPENNIO Ka0 YPEFHNUK Ce IIUTHPaA TaKo IITO
Ce HaKOH IeTOBOT MIMEHA U IIpe3UMeHa y 3arpajil HaBOJY O3HaKa ,,ypef-
HVK" Wi ckpaheHnIa ,,yp.*, OfHOCHO ofiroBapajyha osHaka Ha je3auKy Ha
KOM je Kibura o6jaB/beHa.

IIpumep: Mupko BacupeBnh (ypeguux), Axyuonapcka gpywiniea, bepse
u axuyuje, beorpag, 2006, 27.
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r)

1)

6)

B)

Fidelis Oditah (editor), The Future for the Global Securities Mar-
ket, Oxford, 1996, 74.

Heinz-Dieter Assmann, Rolf A. Schiitze (Hrsg.), Handbuch des
Kapitalanlagerechts, Miinchen, 1990, 55.

Kama ce mmrupa jemHa kmura opnpeheHor ayTopa, Kop ITOHOB/BEHOT
LUTMpama Ce HaBOAY IIPBO C/I0OBO MMEHa ca TauKOM I Ipe3lMe, HAKOH
yera ce jjofiaje 6poj cTpaHe.
IIpumep: M. Bacupesuh, 102.

R. Goode, 431.

Kaza ce nuTypa Bullle KBUTa UCTOT ayTOPa, KOJ, IIOHOB/bEHOT IIUTHPabha
ce HaBOAIM IIPBO C/IOBO MIMEHA Ca TAa4YKOM U IIpe3uMe, IOTOM Ce Y 3arpajn
CTaB/ba TOAVHA M3Jaba, M Haj3asl Opoj cTpaHe.

IIpumep: H. JoBanosuh (2010), 107.

2. Ynannn

YnaHum ce untupajy Ha cnegehy Haumh:

VIMe ayTopa, IIpesyMe ayTopa, OTBOPEH) HABOJHMUIIM, Ha3UB YIaHKA, 3a-

TBOPEHY HaBOJHMIY, Ha3/B YacOIica Kyp3uBOM, Opoj 11 TOIMHA M3/amba,

6poj cTpate.

IIpumep: 3opan Apcuh, ,Ydemhe y CKyNIITMHM aKI[MOHapCKOT APY-
wtBa‘, IIpaso u tupuspega, 6p. 1-4/2005, 23.
Klaus J. Hopt, ,,Aktionérskreis und Vorstandsneutralitit®, Zeit-
schrift fiir Unternehmens- und Gesellschaftsrecht, Nr. 4/1993,
535.

Kaga ce umtupa wiaHak BUIIe ayTopa, HIUXOBA MMeHa U Ipe3VMeHa ce

pasfBajajy sapesoM.

IIpumep: bouko >Kmekosuh, Karapuna Bemwosuh, ,Ksamurer kopmo-
paTUBHOT yIpaB/baba U TPXKUIITE KOPIIOPATMBHE KOHTPOTIE Y
ycnoBuMa tpausunuje’, IIpaso u tpuspega, 6p. 1-4/2005, 43.
Michael C. Jensen, William H. Meckling, ,,Theory of the Firm:
Managerial Behavior, Agency Costs and Ownership Stucture®,
Journal of Financial Economics, Vol. 3, 1976, 307.

Pap, ogHOCHO 4IaHaK 06jaB/beH y OKBMPY 300pHMKA pajjoBa WM KIUTE,
KOjy je HeKO [pyTo /uile MPUPEANIo Kao yPefHMK, ce LUTHpa Ha ciegehn
Ha4VH:

VIMe ayTopa, IIpesyMe ayTopa, OTBOPEH) HABOGHMUIIM, HAa3UB YIaHKA, 3a-
TBOPEHM HAaBOLHMIY, HA3uB 300pHNMKA PajfioBa, OFHOCHO KHbUTe Kyp3y-
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YIIYTCTBO 3A AYTOPE ITpaBo u nmpuBpena

r)

hy)

b)

6)

BOM, Y 3arpajii O3HaKa ,,ypefHuK Wi ,yp.“ (»editor” wmm ,ed.“), ,,pemax-
TOP®, ¥ CJI. ¥ MMe U TIpe3VMe YPeRHNKA, eBeHTYamTHO pefHM Opoj 13aarma,
MeCTO M3Jatba, TOAMHA M3atba, 6poj cTpaHe.

ITpumep: Hebojiia JoBanosuh, ,OTBapame U 3aTBapame IPUBPELHUX
npywrasa‘, Akyuonapcka gpywiniea, bepse u axkyuje (ypemHUK
Mwupxko Bacumesuh), beorpan, 2006, 307.

Roy Goode, ,, The Nature and Transfer of Rights in Dematerialised
and Immobilised Securities®, The Future for the Global Securities
Market (ed. Fidelis Oditah), Oxford, 1996, 110.

Kaga ce murupa jegaH wiaHak oppebheHor ayTopa, KOJ ITOHOB/BEHOT
LMTHMPamba ce HaBOAY IIPBO C/IOBO MIMEHaA Ca Ta4KOM I IIpe3yMe, a IOTOM
6poj cTpane.

IIpumep: B. Pagosuh, 164.

Kapa ce uuTupa Bullle 4iIaHaKa MCTOT ayTOpa, KOJ, TIOHOB/bEHOT IUTHPaha
ce HaBOJY IIPBO C/IOBO MIMEHA Ca TAYKOM M IIpE3VUMeE, IIOTOM Ce y 3arpaju
CTaB/ba TOAMHA U3Jjamha, 1 Haj3aj O6poj cTpaHe.

IIpumep: B. Pagosuh (2014), 184.

Y cny4ajy fa y MCTOj TOOMHM ayTOP MMa BMILIE PafjoBa KOju ce LUTUPAjy,
y3 TORMHY M3Jamka ce Hofaje TaTMHIYHO CI0BO a, b, ¢, d, ntp. mpema pe-
JoC/Ieny LMTHpama TUX pajioBa, HAKOH 4Yera cieay 6poj cTpane.

IIpumep: V1. Jaukosern (1995a), 16.

3. IIponucn

[Tpommcu ce nutupajy Ha cnefehy HauuH:

IyH HasyB IIPOIMCA, IJIACHIIO ¥ KOMe je IpOmNC 06jaB/beH Kyp3UBOM,

6poj rmacuia u rogyHa 06jaB/buBama, ckpaheHna 4., CT., Tad., OFHOCHO

nap. n 6poj ogpenbe.

IIpumep: 3akoH O MpUBpeRHUM ApyumTBuUMa, Crymbenu inacHux PC, 6p.
36/2011, 99/2011, 83/2014, 5/2015, un. 15.

Axo he HaBefjeH! 3aKOH IIOHOBO OMTY LIUTUPAH Y pajy, IPYINKOM IPBOT

LUTUpamba ce MMoC/Ie Ha3uBa Ipomuca HaBopy ckpaheHuna mox kojom he

ce OH Jjajbe I10jaB/bUBATIL.

IIpumep: 3axon o mwratHuM ycayrama — 3I1Y, Caymbenu inacuux PC, 6p.
139/2014, 4n. 4 cT. 2.
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1-3/2015. (cTp. 179-183)

B)

hi9)

a)

6)

YaH, cTaB U TavyKa [poINca O3Ha4YaBa ce ckpaheHumama 4., CT. ¥ Tad., a
naparpad ckpahenniiom map.
Ipumep: 4n. 24 ct. 1 Tav. 5 win map. 14.

[TpunnKoM IIOHOB/BEHOT LIUTUPaba ofpeheHor mpomca HaBOAY Ce BeroB
IIyH Ha3uB, OGHOCHO CKpaheHMIa yBefjeHa IPWINKOM HPBOT LIUTHPAh,
ckpahenuna 4., ct., Ta4y. win nap. u 6poj oppende.

ITpumep: 3aKOH O MPUBPESHNM APYLITBUMA, L. 7.
3ITY, un. 25.

ITponvcy Ha CTpaHOM jesUKy ce IIMTHUPajy Ha ciaefehn Haumh:

IYH Ha3MB IPOINNCA IpeBeleH Ha CPICKM jesVK, FOAMHA 00jaB/blBalba,
OJIHOCHO YCBajaiba, OTBOPEHA 3arpajia, IyH Ha3MB IPOINCA Ha OPUTMHAI-
HOM je3MKy Kyp3MBOM, eBeHTYaTHO cKpaheHnIja oy xojom he ce mpomuc
lla/be II0jaB/bUBATH, 3aTBOPEHA 3arpaja, ckpaheHuma Wi, CT., Tad. Win
nap. u 6poj oxpenbe.
IIpumep: Hemauku Tproauky 3akoHMK u3 1897. rogmue (Handelsgesetz-
buch), map. 29.
o6purancku Kommanmjckm 3akon us 2006. ropyuue (Companies
Act; nampe y ¢pycHorama: CA), 4. 67.

4. VIsBopu ca MHTepHETa

l3Bopu ca mHTepHeTa ce IUTUPAjy Ha crefehn HaumH:

VIMe M IIpesyMe ayTopa, OMHOCHO OpraHusaluje Koja je IpUIIpeMuIa

TEKCT, Ha3UB TEKCTa, €BEHTYa/IHO MeCTO U TOiMHA 00jaB/bMBamba, afpeca

MHTEpPHET CTPaHMIle Kyp3UBOM, JaTyM IIPUCTYIIA CTPAaHMULY, ¥ 6poj cTpa-

He.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, Brussels, 2001, gocrym-
HO Ha afpecu: http://ec.europa.eu/internal_market/financial-
markets/docs/clearing/first_giovannini_report_en.pdf, 21.10.2008,
18.

IIpmnukoM NOHOB/BEHOT LUTHpama M3BOpa ca VIHTepHeTa HaBogu ce

IIPBO C/IOBO MMEHA ayTopa Ca Ta4YKOM I IIpe3uMe ayTopa, OHOCHO Ha3UB

opraHmsanyje Koja je mpuIpeMuIa TeKCT, Ha3uB TeKCTa U Opoj cTpaHe.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, 6.

183



CIP - Karanmornsauuja y my6nmkanyju
Hapopna 6ubmmoreka Cpb6uje, Beorpan

347.7

ITPABO u npuBpefa : 4aCOINUC 32 MIPUBPEIHONPABHY
TeOpUjy U MpaKCy / ITTaBHU U OJTOBOPHM ypenHUK MIMpKo
Bacumesuh. - Tox. 31, 6p. 1/2 (1993) - . — Beorpap :
Yopyxeme npaBHuka y npuspenu Cpouje, 1993— (beorpap :
Hocuje cryamo). — 24 cm

Tpomeceuno. - Je HacraBak: Privredno pravni priruc¢nik =
ISSN 0032-9002

ISSN 0354-3501 = IIpaBo u mpuspena

COBISS.SR-ID 101774343







IIpernara 3a 2015. roguay

- IpaBHa JIMIIA. . . . . 9.100 pyHapa
- dusmyka sva . . . 4.550 guHapa
- MHOCTpaHCTBO .. .100 CAJI monapa

[TpetiuiaTa ce Bpin Ha TeKyhu pauyH
Yapyxema npasHuka y npuspeny Cpbuje
6poj: 205-174837-56, Komepryjasiza OaHKa, y3 Ha3HaKy:
IIpertruiaTa 3a waconuc , ITpaso 1 mpuspena”




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




