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YTAHIIN

YK 334.788(497.11)

ap Mupxo BACIJbEBII'h
penosHu npodecop IlpaBHor pakynrera Yuusepsurera y beorpany

ap Bnagan IIETPOB
penosHu npodecop IlpaBHor pakynrera Yuusepsurera y beorpany

ap Jenena JIEIIETU'R
moueHT IIpaBHOr dakyrrera YHUBep3urera y beorpagy

ITPABHA TIIPMPOJA ITPUBPEJHNX KOMOPA

Pesunme

ObasesHo unanciieo y ipuspegHum Komopama je iema Koja mpeHyimHo
3a0Kyiipa CHpyuHy u Hecilipyury jasnociti y Cpouju. Ayitiopu cy y o6om pagy
dokywanu ga ogiosope Ha uitiare ga nu je 06asesHo unarciieo y IpuspegHoj
komopu Cpbuje ycitiaéHo yiiememveHo unu Huje. [la 6u ganu agexeaman og-
iosop, y pagy je Gipeo ananuzupan fiojam u tpaseua upupoga tpuspegre Ko-
mope, a 3aiium cy tpegciiasmene Kapaxidepuciiuke jasHoupasHoi u upu-
8alUHOUPABHOT MOgena KOMOPCKUX cuciiema. Haxon iioia, fipegciliasmweHo je
Pewerve Ycitiasnoi cyga Peitybnuxe Cpbuje uz 2010. iogune o Heilpuxsaiiarey
uHuYujamiuea 3a tokpeiiarwe UoCHiyika 3a yiiephusare HeyciliaéHOCHIU
ogpegaba un. 8 u 9 3axona o upuspegHum xomopama u3z 2001. iogure. Ha
Kpajy, gaii je uipeineg penesaniinux ipecyga Eepoiickoi cyga 3a mygcka upa-
8a.

Kmwyune peuu: upuspeghe komope, 00a6e3H0 4IaHCIIB0, YCIHABHOCTH 3aKoHA
0 UpuspegrHum Komopama.



YIAHLN IIpaBo u npuBpena

I YBop

Mopen o6aBesHOT yApy>KMBama IPUBPESHMX Cybjekara y IpUBpefHe
KOMOpe, KOji je JOCKopa 010 MCK/byuMBM MOJeN KOHTVMHeHTanHe EBpore,
HOCH OIIACHOCT MOHOIIO/ICKE JIEFbOCTV M CUCTeMCKM HeyrpaheHor cuumpo-
Ma KOHKYpeHTHOCTU. Vmak, oBaj MOfen je U Ja/be NOMUHAHTAaH MOJEN Y
KOHTMHeHTanHOo] EBporn. Hacynpot meMy, Mozien1 0OpOBO/BHOT YIaHCTBA,
KOju je obeexxje aHITIOCAKCOHCKOT KOHILIENTa OPTraHM30Baiba IPUBPETHUX
cybjekaTa y ImpuBpefHe acolyjaliyje OBOT TUIIA, OTK/IAalba HeJOCTaTaK MO-
fiena 06aBe3HOr YAPY>KUBama 1 JOHOCK HOBA OTBOPEHA INMTama Ha KOja He
HyJM CacBUM 3a/j0Bo/baBajyhe ofrosope.

KoM mapcTBy ce mpmBoneT — LIapCTBY 00aBE3HOCTM WIM LIAPCTBY
HOOpPOBO/BHOCTM — OArOBOp Tpeba fa NMPYXM 3aKOHOAaBal. Ajy, TO Huje
nMTame MyKor 1300pa, a OATOBOP Ha iera Tpeba fja Oyze y AMpPeKTHOj Be3n
ca CTeIIeHOM 3aJI0BOJ/baBamba MOTpeba WiaHoBa of cTpaHe [IpuBpenHe KOMO-
pe Cpbuje u Hajmora KOHKpeTHOT BpeMeHa. OFHOCHO, Y KOJIMKOj MepH ce OHa
TpaHchopMICana Y MOJEPHY U CHaXHY MHCTUTYLM)Y [ia je CBe BUILIE Cep-
BUIC IIPMBPefie, CBOjUIX YWIAHOBA, a TVIME U CBOjeBPCHA ,HOhHa Mopa“ ap>kaBe
y 3alITUTH MHTepeca IpuUBpefe, Y MOPY APYIMX MHTepeca Koje ApKaBa I0
IpUposu cBoje PyHKIMje MOpa fia ypaBHOTeXyje 1 b6amancupa. Jlyrama y
TpaXKemwy ,KOHaYHO IpoHaheHor 06mMKa“ no3nuiuje KOMope y APYIITBEHOM
¥ IIOIMTUYKOM CUCTEMY MOITIa 011 fla IOCy>Ke Ka0 KOPUCHM ITyTOKa3 3a TaK-
BO CaBpEMEHO MO3UIVIOHMPabe OBE MHCTUTYIMje, KaKo 01 OIlpaB/iana CBOjy
MICHjy ¥ OYeKMBabha CBOjUX KOPVMCHMKA — IIPUBPEIHUX CybjeKara.

Vimajyhu y Bupy fja ce 3aKoHOfaBal] ONpefenno 3a CUCTeM obaBes-
HOT WTAHCTBA KOjU TIOUMIbe [la Ce TpuMerbyje off 1. janyapa 2017. roguue,’
jaBHOCT ce I0Ce6HO 3aMHTEpeCcoBasla 3a INTalbe YCTaBHE YTeMe/beHOCT CU-
cTeMa 00aBe3HOT WIAHCTBA Y IPUBPENHNM KOMopama. AyTopu oBor paja he
y HapeJHUM peloBMMa MOKYLIATH [ia OATOBOPE Ha MTOCTaB/beHO MUTAbE.

II ITojam 1 npaBHa IpUpOAA NPUBPETHE KOMOpe

®paniycka ce cMarpa KOJMEBKOM IPUBpPETHMX KOMopa, mmajyhm y
BuAly fa je CaBeT 3a TProBuHy — KoMopa Mapceja, 4mju Cy WwiaHOBU OMIn
IIO3HATV TProBUY OCHOBaH 1599. roguue.” Cam TepMIH IpUBpESHA KOMOpPa

1 3akoH o npuspenuuM komopama — 3OIIK, Cnymbenu inachux PC, 6p. 112/2015, un. 10
n 53.

2 C pgpyre cTpaHe, IOCTOje MUII/beHa [ja Cy KOMOpe HacTajle 3HaYajHoO paHuje. Bup. Bume
Anexcanpap Cnacuh, Yiopegna ananusa cucitiema tpuspegrux komopa, bBeorpap, 1971,
9. Buz. Iparuna Paxuh, ,MoganuteT KOMOPCKOT opranusoBama’, I[Ipaso u ipuepega,
6p. 5-8/2001, 502.
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yBefieH je 3BaHN4HO 1650. roguHe, fa 61 koMope 6ue ykuHyte 1791. ok nx
Haroneon Huje moHoBO yBeo.® [Ipsa koMopa y Cp6uju — ,,Tproauky of6op*
ocHOBaHa je 1857. romuHe Ykazom kHesa Anexcannpa Kapahophesnha.*

[IpuBpenHa KoMoOpa je yApy>Keme Tprosala 1 Apyrux Bopehmx mpu-
BpelHUX cybjekara Koje ce OCHMBA pajyl IpOMOLMje IIOCTOBHUX MHTepeca
Ha ofpehenom moppyuyjy.” IlpemMa 3akoHy O MpPUBPEHMM KOMOpaMa OHe
IpeJCTaB/bajy MHTEPECHE, IOCIOBHO-CTPYYHE U HeMpOoGhUTHe OpraHu3anuje
HIpUBpeJHMX cybjeKara ca 3ajefHINYKIM ITOCIOBHIM VIHTEPECOM KOje HaCTajy
pagy yckinabuBama M 3acTylama MHTepeca WIAHOBA M IOACTUIIAMKA IIPU-
Bpeaunx aktusHOCTI.® KoMopcku cucrem Cp6uje unne IIpuBpena Komo-
pa Cpbuje u npuBpefHe KOMOpe ayTOHOMHMUX IIOKPAjMHA, NP YeMy MOTy
IIOCTOjaTH ¥ YTOBOPHe IIpUBpefHE KOMOpe.

Komope, yxpyuyjyhu u npuspepnHe koMope, IpefiCTaB/bajy yapyKema
IpeMa IIPaBHOj NPUPOAN. YAPYKewe je JoOpOBO/bHA 1M HEBIAfiMHA HeEJO-
OuTHa OpraHusanMja 3acHOBaHA Ha CI000AM YAPY>XMBama Buile (uamd-
KUX VIV NpaBHMX JIMIA KOja Ce OCHMBA Pafiyl OCTBapuBama U yHampebema
3aje[HIYKOT JWIM OIILITer I[V/ba ¥ MHTEpeca Koju HUCY 3abpameHn YcTa-
BOM 1 3akoHOM. Jlakre, YpyKerbe TIPeCTaB/ba CKYI WIAHOBA KOjU Ce
VAPYXYjy paiu ocTBapema sajemHmdkor mmmba.’ [Io3HAaTo je y mHpaBHOj
TEOPUjU J1a TOCTOje YAPYXKera y KojuMa je YwIaHCTBO obaBesHo.” 360ra Tora,
06aBe3HO WIAHCTBO MOXKe OUTI CBOjCTBEHO M YAPYXKeHbY Kao OpraHM3aLujm.
O6aBe3HOCT YWIAHCTBA je KapaKTepPUCTUKA YAPY>Kelha jaBHOIPAaBHOI Kapak-
Tepa.

ITpema nmpupoay 4iaHOBa KOju Ce YAPYKYjy, KOMOpe MOry 6UTy mpu-
BpefIHe YMj)1 CY WIAHOBY MICK/BYYMBO NIPUBPESHM CybjeKTy 1 mpodecroHa-
He, OJTHOCHO CTPYKOBHE 4Mjyl YWIAHOBY He MOPajy OMTY IPUBPENHY CYOjeKTn
(Hnp. nexkapcka komopa). IIpema memaTHOCTY pUBpenRHUX cybjekara, KOMO-
pe MOry OMTHu omuTe Kao IPUBPENHE, OGHOCHO IPUBPETHO-MHAYCTPUjCKe
KOMoOpe Koje o0yxBarajy (y IpMHLMITY) CBe IpUBpefHe CybjekTe 1 mocebHe

3 Victor 1. Fedotov, Organizational and Legal Models of Chambers, 2007, [OCTYIIHO Ha
anmpecu:  http://www.cipe.org/sites/default/files/publication-docs/BA_VF_04-20-2007.pdf,
31. 10. 2016, 11.

4 JKemko VBamwn, ,,Oprannsanyja IpuBpeJHUX KOMOpA y Pa3sBUjeHNM 3eM/baMa, Y3 OCBPT
Ha CTPYKTYPY KOMODPCKOT CHCTeMa y OVBIINM jyrOCTIOBeHCKMM perny6bnukama‘, IIpaso u
upuspega, 6p. 5-8/2001, 516.

5 Bryan A. Garner (ed.), Black’s Law Dictionary, St. Paul, 2007, 245.
30IIK, un. 2.

3akoH o yapyxemuma, Crymbenu inacnux PC, 6p. 51/2009 n 99/2011 — fip. 3aKOHU, YL
2cr 1.

8  Bmagmmup Bopmuermh, Ipahancko tpaso — Ysog y ipahancko tpaso u Ohdwitiu geo
ipabaucxoz' iipasa, beorpap, 2012, 383.

9 Bup. B. Boguuenuh, 386.
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KOje ce OCHIBAjy 3a IOjefjiHe IpUBpeHe rpane.'? [Ipema TEPUTOPUjU 32 KOjy
ce OCHNBajy, MOTy OMTH JIOKajHe, pernoHasHe, Ap)XaBHe U MebhyHaponne.
IIpema 06aBe3HOCTM WIAHCTBA, KOMOpe Ce JieJie Ha KOMOope ca 00aBe3HUM
" 106poBO/BHMM WIaHCTBOM. Ha Kpajy, koMope Mory OMTH jaBHOIpaBHE
VI IPMBATHOIPaBHEe C 0063MPOM Ha JEMaTHOCTM, OJHOCHO IIOCNIOBE KOje
06aB/bajy.

[IpuBpenHe KOoMoOpe Cy HempodUTHA yAPY>Kemwa, ITa He NPeCTaB/bajy
npuBpefHe cybjexTe, ami Cy IpegMeT MHTepecoBamba KOMIIAHMjCKOT Ipa-
Ba MMajyhu y Buply ia Cy WIaHOBM KOMOpa IpuBpenHu cybjektu. Moxe ce
pehu fa cy mpuBpepHe KOMOpe IIpUMepH jaBHO-TIPMBATHOT IAPTHEPCTBA, jep
IpeacTaB/bajy XnbpuaHe ob/NMKe OpraHM30Bama Kao IMOCPeJHMKA M3Mehy
jaBHOT ¥ IIPMBATHOT CEKTOPa.

C o63mpoM Ha TO Ja ce yApyXema [OBOJE y Be3y ca cl1obomoM
YAPY>KMBamba, IIOCTaB/ba Ce MUTAbe Ja /I je 06aBe3HO WIAHCTBO y CKIafy ca
OpUpoOAOM yapyXxema. OAroBop saBuCH Of IIPaBHE NPUPOJiE YAPYXKemwa, Tj.
Tia JIN je ped O yApYy>Kery jaBHONIPAaBHOT WV IPUBaTHOIPaBHOT KapaKTepa.
Kpurepujym mpema kojem 61 ce oBa mopiesia BpIIua je CHOPaH y TeOPUjU U
npakcn.'? HajsHaunuju je, unHu ce, 06aBe3HOCT WIAHCTBA, @ TOMUIbY Ce jOI
U TIOCefioBambe NpeporaTyBa BIacTy, HAYMH HACTAaHKa, CIyXeHe jaBHOM UH-
Tepecy 1 OfHOC ca ipKaBoM.” Vako ce MONeNy ypyskema Ha jaBHOTIPABHA
Y IPUBATHOIIPaBHA MOXKE 3aMEPUTH TO IITO je MOTPEOHO YTBPAUTH O KOjOj
BPCTHU YAPYXXema je ped Yy CBAKOM I0jeJMUHaYHOM CJIy4ajy, IIpY 4eMY JIMHMja
pasrpaHMYerba He MOpa YBeK OMTY HajjacHMja, Y je HEOIIXOHO Y3eTH y 06-
3up fa Ou ce ofpenuIa IpaBHa MpUpPOAa IPUBPeNHNUX KoMopa. [la 61 ce TO
Ba/baHO YYMHIIO, Tpeba, Ipe CBera, MMaTU y BUAY HETATHOCT YApPYXKema,
KOHKpPETHO IIpUBpefHe KOMOope.

III JaBHOIpaBHM V. IPMBAaTHONIPABHI KOMOPCKI CUCTEM

1. Kapakrepucruke KOMOPCKMX CHCTeMa

JaBHOIIpaBHE KOMOpe KapakTepuile 00aBe3HO WIAHCTBO, LITO HUje
CNTy4aj ca NPUBATHONPABHUM. JaBHONIIPAaBHM MOJie/l TPAJUIIVIOHAIHO CE CMa-
Tpa KOHTMHEHTA/HUM, jep Cy Ta yCBOjuIe Ap>KaBe YUji je IPaBHU CUCTEM

10  Bup. mmp. [I. Pakuh, 502.

11 Roland Strohmeyer, ,,Public-Private Partnership in SSI Promotion: An Assessment of the
Roles of Chambers and Trade Associations in Different Countries®, International Small
Business Series 26 (ed. International Department Institute of Small Business, director:
Wolfgang Konig), Géttingen, 2000, moctymHo Ha appecu: http://www.ifh.wiwi.uni-
goettingen.de/pdf/ISBS26.pdf, 20. 10. 2016, 6.

12 B. Bogmuenuh, 394.

13 Ibid., 394-395.
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KoHTVMHeHTanHor Tuna (Ppannycka, Hemauka, AycTpuja), JOK Ap>KaBe umju
jé TIpaBHM CHUCTEM AaHITIOCAKCOHCKOT TUIIA KapaKTepulle HNpUBAaTHOIPAaB-
Hu komopcku mopen (Cjemumene Amepuuke [IpkaBe, Bennka Bpurannja,
cKaHfMHaBCKe fipKaBe).'* Y KOHTMHEHTATHUM TIPaBHUM CHCTeMUMa, KOMO-
pe mpefcTaBbajy jefHy off croHa nsmeby nmpuBpenHux cybjexara u fpxase,
jep je BUXOBa y/ora OpMjeHTICaHa Ha 3acTylame MHTepeca IpUBpefe mpey,
Op>KaBHUM OPTaHMMa, JOK CY y aHITIOCAKCOHCKUM IIPUBPENHMUM CUCTEMUMA
KOMoOpe Cy0jeKT! Koju MOCTyjy Ha KOMepILMjalHOj OCHOBYU IIPy>KambeM YCIIy-
ra CBOjUM WIaHOBMMA. ~ ITOCTOjM M MELIOBUTH CHCTeM 4Mje Cy 0COOEHOCTI
jaBHOIIpaBHM KapaKTep KOMOpa aay U IPVHLUI AOOPOBO/BHOT YIAHCTBA
(Jamawn, TajHaHJI).16

Yomuireno ropopehn, nako je cBpxa OCHMBama IPUBPEIHE KOMOpe
ycknahuBame 1 3acTyname IIOCTOBHUX MHTepeca BeHUX WIAHOBA — IPUBpeE]-
HIX Cy0jeKaTa, OfHOCHO TProBalla, lbeHa y/IoTa je M MOACTUIabe IPUBpeHe
aKTUBHOCTHU. VIHTEpec YlaHOBa je Y TOM CMUCTY U JP>KaBHM U OIIITESPYLIT-
BEH! MHTepec. 360T TOra, MOXe Ce 3aK/bY4MTH JIa je CBpXa OCHMBamba KOMO-
pe ,3amrTuTa unTepeca npuspese”.'’ Tome y IPUIOT TOBOPY YMIHEHWIIA /1A Cy
KOMOpe HacTajle Ha KPWINMa TOfpKaB/berha eKOHOMCKIX ofHoca.'® YecTo
ce HaBOAM [Ia IIpUBpeJHe KOMOpe IpefcTaB/bajy MeXaHM3aM 3a I10Be3UBalbe
npkaBe U TpuBperie.'” V3 Tora mpowcTide 1 To fia je GyHKIMja KoMope He
caMo eKOHOMCKa, Beh 1 ympaBHa. Y 3aBUCHOCTH Off TOra KOJIMKO je jaka Be3a
ca JIp)KaBoOM, HaIJIAllleHa je jefHa WM Apyra QyHKIUja KOMOpe, Off yera y
Kpajib0oj MuMHUjM 3aBuCKU ofpeberme Tuma KoMopckor cucrema. ExoHOMcka
¢byHKIMja KOMOpe je K/byYHa Kajla je ped O KOMOpaMa aHITIOCAKCOHCKOT
tuna. OHa nofipasyMeBa Jja Cy YIAaHOBM KOMOP€ KOPDUCHUIM HeHUX YC/IyTa
pany euKacHUjer MCTyIamba Ha Tp)KV[LHTy.20 YnpasHa GyHUMja HOfpasyMe-
Ba IIpEHOlIeke jaBHMX oBjIamhermba, HIIp. M3[jaBambe Pa3IMINTIX yBepema.

14  [I. Paxuh, 505; The Rt Hon the Lord Heseltine of Thenford CH, Chamber of Commerce
International Comparisons, London, 2012, gocTynHo Ha ampecu: https://www.gov.uk/
government/uploads/system/uploads/attachment_data/file/36223/12-1214-no-stone-
unturned-chambers-of-commerce-international-comparisons.pdf, 20. 10. 2016, 6.

15 . Pakuh, 504. Bup. u Markus Pilgrim, Ralf Meier, National Chamber of Commerce -
A Primer on the Organization and Role of Chamber System, Bonn, 1995, foctynHo Ha
agpecut: http://www.cipe.org/sites/default/files/publication-docs/Chamber_Primer.pdf, 20.
10. 2016, 8-9.

16 The Rt Hon the Lord Heseltine of Thenford CH, 6.
17 A. Cnacuh, 16.
18 Ibid., 17.

19 Bup. BecHa Munanosuh, Mecitio, ynoia u 3nauaj tipuspegHe Komope y camoyiupasHom
cucitiemy Jylocnaeuje, BOKTOpcKM paji, beorpan, 1984, 116.

20 Ibid., 118.
21 Ibid.
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Ha kpajy, Moxe ce roBoputi u o QyHKIUjU apOUTpUpama Kao MOCeOHO]
¢byHKIMjU Koja MMa 3a nwb obe3bebee PyHKIMOHNCama IPUBpee KPo3
pelmaBama CIOpHUX curyarmyja.”? KapakTepucTike KOMOpa jaBHOTIPAaBHOT
KapakTepa Hoce ca cobom oppebene mpemnoctu u Hemocratke. Victu je
clIy4aj M ca KOMOpaMa Koje NpUIajajy NMPpUBAaTHOIPAaBHOM MOJENy IpeMa
CBOjMM KapaKTepUCTUKaMa.

Kapakrepucruke jaBHOIIpaBHOT KOMOPCKOT Mofiena cy: 1) obaBe3HO
YJIAHCTBO (IIPEIHOCT: ITyHa PEeIPe3eHTaTUBHOCT; HEJOCTATaK: He3a[0BO/BCTBO
cybjekaTa Koju He Ke/le CTATyC 4WIaHa), 2) 3alITUTa Ha3uBa KoMope (mpesn-
HOCT: CIIpeyaBalbe 3/I0yloTpebe HasyBa KOMOpeE; HENOCTaTaK: Mamak
KOHKypeHImje), 3) jacHo meduHmcaHa reorpadcka IpUNagHOCT (IPEXHOCT:
HeMa JyIUIVpama; HeoCTaTaK: MalbaK KOHKypeHIuje), 4) orpaHN4eHo caMo-
CTa/IHO yIIpaB/bame (NMpefHOCT: O/MucKa capaiipa ca Ap)KaBHUM OpraHMMa;
HeJI0CTaTaK: YIUIMB JIp)KaBe), 5) BpLIerme MOBEPEHMX II0CTI0Ba (IIPELHOCT:
CUTYPHOCT; HEOCTAaTaK: CYKOO Ha/JIeXHOCTH), 6) 3BaHNYHM CaBETOJABHU
CTaTyC Y OFHOCY ca Ap)>XKaBHUM OpraHuma (IpeqHOCT: jefHOCTaBaH IPUCTYII
OpraHMMa, HeflOCTaTaK: Melllame Ap>KaBe), 7) CUCTEM jaBHOT (MHAHCHpamba
(TIpemHOCT; 3arapaHTOBaHAa CPENCTBA; HEJOCTATAK: OC/Iamalbe Ha JPXKaBy),
8) xujepapxujcka cTpykrypa (IpefHOCT: OpraHM3alYIOHa II0BE3aHOCT; HeJo-
CTaTak: IpeBenuKa 6MpoKpaTnja) n 9) Ap>KaBHM Ha#30p (IPEeIHOCT: TpaHC-
TIaPEHTHOCT ¥ OTOBOPHOCT; HEJOCTATaK: YIUTUB JipXKaBe).>>

C npyre cTpaHe, o6enexja IPUBATHOIIPABHOT KOMOPCKOT MOJie/ia Cy:
1) Eo6pOBO/BPHO WIAHCTBO (IIPeRHOCT: crobona n3bopa; HeJOCTaTaK: perpe-
3€HTaTMBHOCT HMje IIOTIIyHA), 2) Ha3MB KOMOpe HuUje 3aKOHOM 3aiTuheH
(mpemHoOCcT: Beha KOHKypeHIIMja; HefocTaTak: clnabuja yjaora y APYIITBY),
3) cnobona nzbopa TepuTOpHUje AejcTBOBamA (IIPEIHOCT: JAKIIM yla3ak Ha
TPXKMIITE; HEOCTATaK: HEOTPpeOHA KOHKYPEeHIIMja y IOITIeAy IpeAcTaB/barba
HIOCTIOBHMX MHTepeca), 4) camoperynucame (IpegHOCT: cmobopa usbopa y
THOIVIefly BPCTa yCIIyra Koje ce MOTy IpY>KaTy; HeflocTaTak: craba Koopam-
HICAHOCT ca yCayraMa Koje Ipy)ka Jip)KaBa), 5) HeoOaB/bame MOBEPEHMX
HocoBa (IpeJHOCT: HeMa yIIMBa [p)KaBe; HEOCTATaK: HeMa NPUXOfa II0
TOM OCHOBY), 6) HemocTojame (OPMATHOT CaBETORABHOI CTATyca Y OZHO-
Cy ca Jp>XaBHUM OpraHyuma (IIPefHOCT: He IIOCTOjy; HefOCTaTaK: CMambeHa
MoryhHOCT yTuiaja Ha [p)kaBHe opraHe), 7) (MHAHCHjCKa HE3aBUCHOCT
(mpemHOCT: 06aB/balbe IIOCTOBA MICK/BYYMBO Y MHTEPECY YIAHOBA; HEJOCTA-
TaK: Mamby IPUXOAY Off WiIaHapuHe 300T HeNOTIIyHe perpe3eHTaTUBHOCTI),
8) HemspakeHa XMjepaxujcka CTPYKTypa (IpefHOCT: pe/ieKTOBabe MambuX
CpefiVHa, HeIOCTaTaK: HeKOH3UCTEHTHOCT) U 9) HelOCTOjabe Ap>KaBHOT HaJ-

22 Ibid.

23 The Rt Hon the Lord Heseltine of Thenford CH, 8; Victor I. Fedotov, Organizational and
Legal Models of Chambers, 2007, nocTymnHo Ha appecu: http://www.cipe.org/sites/default/
files/publication-docs/BA_VF_04-20-2007.pdf, 31. 10. 2016, 41.
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3opa (IIpesHOCT: HeMelllatbe p)KaBe; HeloCTaTak: HeyCcKmaheHoCT fp)KaBHUX
akTuBHOCTN). >

2. Komopcku cucrem Cpouje

Ysumajyhu y o63mp HaBefeHe KapaKTepUCTUKE jaBHOIIPABHOT KO-
MOPCKOT MOJe/Ia, MOXKe Ce 3aK/by4uTu 7Ja je KoMopckm cucrem Cpbuje
jaBHOmpaBHor Tuina. [IpuBpenna komopa Cpbuje oCHMBA ce 3aKOHOM Kao Ha-
IIYIOHA/THA KOMOPA, IIPY YeMY je YIAHCTBO Y 10j 00aBe3HO 3a CBe IIPUBpeHe
cy6jexte.” TIpuBpenHe KoMope yIuCyjy ce y Perucrap npuBpeTHiX KOMO-
pa, IIpM 4eMy IIOCTOjU jacHA TEPUTOPUjaHA IOJE/bEHOCT U XMjepapXujcKa
ycrpojenoct. Ilpuspenna komopa Cp6uje Bpiuy IoBepeHe IOCTIOBe, OIICKO
capabyje ca mp>xaBoM M MMa caBeTO#aBHU crtaryc. Hapsop Haj mpumMeHoM
3aKoHa 0 IPMBPENHMM KOMOpaMa BPUIM MUHICTAPCTBO HAJJIEKHO 3a IIOCIIO-
Be mpuspefie. [IpuBpenta komopa Cpbuje ce, nameby ocrasnor, punancupa
U3 YWIaHApVHA /M U CPefiCTaBa OCTBAPEHNX BpIIeHEeM jaBHMX oBnamrhema.
QuHaHCHpambe KOMOpE Off CTpPaHe CBOjUX YWIAHOBA a HE Off CTpaHe Ap)KaBe
omoryhaBa 11 He3aBMCHOCT y OJHOCY Ha fipXaBy.>

Vimajyhu y Buny 3akoHom npensubene nmocnose koje [IpuBpenna xo-
Mopa Cp6uje 06aB/ba,”” MoXe e 3aK/bydUTH JIa je ped 0 YAPYXKemy Koje nMa
IIPETEXKHO jaBHONIPAaBHM KapakTep. Jla je ped 0 MOCTyNamy y jaBHOM, a He
CaMo y IPMBATHOM MHTEPEeCY 4/IaHOBA, MOXKE Ce 3aK/byYUTH Ha OCHOBY TOTa
mTo Komopa mMoxe ma mokpehe mHmIjaTBe 3a JOHONIEHE 3aKOHA U APYTUX
IIPOIICa KOjU MMajy 3Hayaj 3a IpUBpENY, a/lil ¥ Mepa eKOHOMCKE IIOTTUTHKE,
Kao u fia popMynuine u obpasaxe CTaBOBe IIPUBpeJie HA HAIL[PTe 3aKOHA U
APYTUX IMOMeHyTHX mpomuca. IIpuBpenna komMopa BpuM jaBHa opyamherma
Koja Cy joj moBepeHa MelyHapopHUM yroBOopuMMa U 3aKOHUMA, IIPU 4YEMY
HIOTBPJie, YBEpPema U JIpyre UCIpaBe Koje n3jjaje MMajy KapaKTep jaBHUX UC-
npasa. [IpuBpenHa KoMOpa BpIuM jaBHa oBnauthema y Hajoo/beM MHTEpeCcy
CBOjMX WIaHOBA. 360T TOTa, He MOXKe Ce OCIIOPUTY HM IMPUBATHOIPABHM Ka-
paxTtep IIpuBpenne komope Cpbuje kao yapyxema. Vimajyhu y Bugy ga ce To
YYHY Y UWbY NOACTUIIAhA IPUBPEJHE aKTUBHOCTH, IITO j€ Yje[HO U jaBHU
MHTEpEC, MOXe Ce 3aK/bYYMUTH JIa je IPUBATHU MHTEPEC YTAHOBA Y TOM Jely
M3jefHaYeH Ca jaBHMM MHTEpeCcOM WIM 4akK oOyxBaheH muMe, IITO TOBOPU
y IpWUJIOT Te3! Ja jaBHOIIPaBHM KapaKTep YApY»Kera IpeTeXe Y OfHOCY Ha

24  The Rt Hon the Lord Heseltine of Thenford CH, 10; V. 1. Fedotov, 31.

25 YnaHCTBO y IPUBpPERHOj KOMOPH je 06aBe3HO 3a CBe IpuBpenHe cybjexkTe U y XpBaTcKoj.
Bup. 3akon o XpBarckoj npuspenHoj komopu (Zakon o Hrvatskoj gospodarskoj komori,
Narodne novine, 6p. 66/91, 73/91), 4. 2.

26 B. Munanosuh, 16.
27 3O0IIK, un. 12.
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IETOB NpMBaTHONpaBHU KapakTep. Hamume, Komopa mpy»ka nogpuiky npu-
BpeM y UCHyHaBamby obaBe3a Koje IpOM3MIase U3 Mpoljeca MPUCTYIamba
Cp6buje EBporickoj yHuju, 3aTuM NpUBIA4YM CTPaHe MHBECTUIMje, HpYyKa
HOJIPLIKY Pa3BOjy TEXHOJIOMIKe NHPPACTPYKTYpe NpUBpese ¥ MHPOpPMALMO-
HOT IpYyIUTBa U MIOAp>KaBa PasBoj eKonolke ceecTu. [lame, IIpuBpenna Ko-
Mopa Cpb6buje yHampebyje pasBoj mpenyseTHMIITBA U IpUIIpeMa Iporpame
IIOCTIOBHE efiyKallMje y CKlafy ca norpebama npuspepe. [Ipensubame o6a-
BE3HOT YWIAHCTBA IPENCTaB/ba MOJAJINTET KOjUM Ce IUTUTH jaBHM MHTEpeC.
Ha raj HauMH rapaHTyje ce U IIyHa PeNpe3eHTATUBHOCT CBUX IPUBPENHUX
cybjekara. C apyre cTpaHe, MHTepeC WIaHOBAa Ce LITUTH INpefiBubameM na
IpUBpefHa KOMOpa ycarlamasa, pOpMy/NIle, 3acTyla U LITUTU MHTepec
CBOjMX WIAaHOBA IIpeJ] HAJUIOKHVM OpraHMMa M MHCTUTYLMjaMa y ypebemwy
NPUBPENHOTr CUCTeMa U JlepMHUCaly Mepa eKOHOMCKe mommruke. IIpema
3aKOHY O IpMBpeJHNM KOMOpaMa, Iopef, IPUBPEJHNX KOMOpa IIOCTOje I
yrosopse npuspene koMope.”® TIpse cy jaBHONpaBHa, a Jpyre MPUBATHO-
IpaBHA YAPYXKemba, I1a ce OTY/a Pas/iKyjy IpeMa HauMHy OCHMBamba 1 06a-
BE3HOCTM, ONHOCHO He00aBe3HOCTY YIAHCTBA.

IV O6aBe3HO WIAaHCTBO y KOMOpaMa U MUTambe YCTAaBHOCTHU

1. ITpaBuno mnn n3yseTaxk

YmaHCTBO je MO HpaBWIy 006aBe3HO M y APYTMM KOMOpaMa jaBHO-
IpaBHOT KapaKTepa, a He caMo Y IpuBpeRHuM. Takas je clydaj ca JaBHOOeIex-
HUYKOM KoMopoM,” Amsokarckom koMopoM Cpb6uje,”® Komopom jaBmux
usspimrena,”! Komopom opmamhennx pesusopa®” u JleKapckoM KoMo-

28 3OIIK, yn. 3 w1 10 cT. 5.

29 3akoH o jaBHOM 6OenexxHuuTBy, Cnysbenu inachux PC, 6p. 31/2011, 85/2012, 19/2013,
55/2014 - pp. 3aKkoH, 93/2014 - gp. 3aKkoH, 121/2014, 6/2015 n 106/2015, un. 12.

30 3axoH o agBokarypu, Caymbenu inachux PC, 6p. 31/2011 u 24/2012 - opnyka YC. An-
BOKaTcKa KoMopa CpOuje 1 ajBOKaTCKe KOMOpe KOje Cy y 1eHOM CacTaBy IIpefiCTaB/bajy
npodecroHaHe OpraHusalyje ajfBOKaTa Koje Cy HaJJIeXHe 3a BplIeme jaBHUX
opyamhema 1 MMOC/I0Ba Off ommter nHTepeca (Wi 63). UYraHapuHy Ivtahajy agBokaTn
YIMCaHU Y MMEHMK afIBOKaTa, Ipy YeMy je YINC y MMEHUK aJiBOKaTa yC/IOB 3a OaB/bere
azBokaTypoM. OIIyKy 0 YIUCY JOHOCH aBOKaTCKa KoMopa (4. 5).

31 3axoH o usBpiewy u 06e3behemwy, Cnymbenu inachux PC, 6p. 106/2015. Komopa jaBHux
U3BPIINTE/bA je HENPOMUTHO YAPYXKetbe YMji Cy WIAHOBYU CBU jaBHU U3BPLINTE/BU (WL
513). [la 61 jaBHM M3BpIUNTE/b OTIIOYEO JENATHOCT OH Mopa Komopu fa yruratu ynycHu-
Hy (w1. 480). JaBHM U3BpIINTED je Ay>KaH Aa Ivtaha wianapuHy (wi. 504 ct. 1).

32 3axoH o peBusuju, Cnymbenu inacnux PC, 6p. 62/2013. Komopa opnauthennx pesuso-
pa je He3aBUCHa IMpodecHOHAHA OpraHM3anyja INIEHIUPAHNX PEeBU3OPA, IIPK YeMy je
wiaHCcTBO ¥ KoMopyt 06aBesHO 3a ApyLITBaA 3a PEBU3NjY, CAMOCTAIHE PEBU30PE I JINIIEH-
nupaHe opnamheHe peBy3ope 3alOC/IeHe Y SPYLITBY 32 PEBU3N]Y, OKHOCHO KOJ CaMo-
CTaHOT peBusopa (4. 45 u 46).
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poMm Cp61/1je.33 Moske ce 3aK/byYUT! Jia je KapaKTepUCTUKA NPpodecroHa-
HIX KOMOpa 00aBe3HOCT WIAHCTBA. Ped je mpe cBera o yApyXKemlMa HOCHK-
nana cnobopHux npodecuja (HIp. agBOKATH, PeBU3OPK) KOju Cy du3muKa
MIa Koja ce mpodecujoM TpaauiuoHanHO 6aBe y GopMu MHAMBULYyaN-
HOT TIpefyseTHUmTBA.>* C Jpyre cTpaHe, MOCTOje M JPYIITBA CTOGOIHUX
npodecuja (HIp. OPTAYKO afBOKATCKO APYILITBO, APYLITBO 32 PEBU3W)Y),
Koja Cy Takohe WIaHOBM CTPYKOBHMX OpraHmsanuja — komopa. O6aBesHO
YIAHCTBO Y ITIOMEHYTUM KOoMopaMa IpenBubeHo je, mpe cBera, ga 6u ce 3a-
IITUTYO jaBHU MHTepec. [lakie, 06aBe3HO WIAHCTBO je IIPAaBUIO Y KOMOpaMa
jaBHOIpaBHOT KapakTepa. O 06aBe3HOM WIAHCTBY y alBOKaTCKMM KOMOpaMa
usjanmaBao ce Bpxosuu cyn y CjemumennM AmepndykuM JpxaBaMa Koju je
3ak/pyuno fa IIpBu amaHAMaH IOCTaB/ba TpaHNIle 00aBe3HOM YIAHCTBY, OfI-
HOCHO [Ja MaKO Jp>KaBa MO>Ke HAMETHYTY 00aBe3HO WIAHCTBO afiBOKATIIMAa,
YJJaHapMHA Ce MOXKe KOPUCTUTHU Jja 61 ce TOJCHeINO p)KaBHU MHTepeC y
HIOITIeAy pery/ucama npaBHe npodecuje 1 N060/bIIA0 KBATIUTET YCIIyTe, alu
He U 3a (MHAHCUpabe aKTMBHOCTY MOTUTUYKOT 1 MJIEO/IOIIKOT KapaKTepa
KOje HIICY Y Be3U Ca IOMEHYTUM aKTUBHOCTUMA. >

2. Cno6opa yapyxuBama

Maxo je cBaka KOMOpa yApY>Keme, TO ayTOMaTCKM He 3Ha4M Jia je ped
O yApYXemy Ha Koje ce ofHOCH crobofa yApyXXuBamwa, Koja je 3ajeMueHa
YcraBom Peny6rmuke Cp6uje.*® KonkpeTHo, ,jemun ce cmo6ojia moMUTHIKOT,
CMHJIMKATHOT ¥ CBAKOT [IPYyTOr yApY>KMBama ¥ IPaBO Jja Cé OCTaHE U3BaH
cBakor yapyxema“>’ Tako medunmcana cnobofa yapyxkuBama obyxsata u
HO3UTVMBHYU Y HETAaTUMBHM acIeKT Te cmobope. [lakie, He MOXe ce TOBOPH-
TI O TOME Jja IIOCTOj€ PasIM4MTH OCHOBM Ha KOj/MMa IIOYMBAjy [Ba IOME-
HyTa aclleKTa c106ofe yapyKuBamwa. BehnHa MMYHMX U NOMUTUYKKX ITpaBa
cy cnobope OTIOpa IpeMa Ap>KaBM, OHOCHO ApKaBa je TOTaJIUTapHa Kaja
He MpaBu pas/miKy usMeby IpUBaTHOT M jaBHOT xuBoTa.>® Haume, cmo6oma

33 3axkoH 0 KOMOpaMa 3[paBCTBeHUX papHuka, Cnyxbenu inachux PC, 6p. 107/2005 u
99/2010. Ynanctso y Jlekapckoj komopy Cp6uje 06aBe3HO je 3a CBe JOKTOpe MeAUIIVHE
KOjy 06aB/bajy IIOC/IOBE 3[PABCTBEHE JIETATHOCTY (WL 4).

34 Bup. Jparana Kuexuh-ITomosuh, /bybuma Habuh, Cnobogue dpogecuje - ipasHu
acilexiiu, beorpan, 2009, 287-288.

35 Cnyuaj Keller v. State Bar of California, 496 U.S. 1 (1990). Bun. W. Kearns Davis, Jr.,
»Sigurjonsson v. Iceland: The European Court of Human Rights Expands the Negative
right of Association®, Case Western Reserve Journal of International Law, Vol. 27, No.
2/1995, 310.

36  Ycras Peny6nuke Cpbuje, Crysmcberu inacuux PC, 6p. 98/2006, 4. 55.
37  ¥Ycras PC, yn. 55 cT. 1.
38 Parko Mapxkosuh, YciiasHo iipaso, beorpan, 2016, 463.
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YAPYXXUBama je jefHa off MOMUTUYKKX c1obozia Koje cy ycBojeHe y XIX Beky
Kao ,,crobogie cympotcraBmbama‘>’ [labe, Tpeba NMaTH y BUAY fia je Moryhe
OTPaHMYUTU YCTaBOM 3ajeMueHa JbyACcKa IpaBa 1 cnoboge mox oppehernm
ycnosuma. IIpema YeraBy PC, un. 20, cT. 3, cymoBu cy Oy>XHM Oa Bofe pa-
YyHa O CYIUTMHU IIpaBa KoOje ce OTpaHN4aBa, BAXHOCTU CBpPXe OrpaHMYeHa,
OpUpOAM M OOMMY OrpaHMYerba, OFHOCY O0MMa OrpaHuyYerma ca CBPXOM
OrpaHMYEHa, KA0 M O TOME Jja /1M IOCTOjM HA4YMH Jla C€ CBpXa OrpaHMyYeHa
IOCTUTHE MalbUM OrpaHndemeM Ipasa. Vimajyhu y Buny na ce ogpenbe Yera-
Ba KOjuMa ce jeMye JbyZiCKa IIpaBa, u3Mely ocranor, Tymade carmacHO mpakcu
MehyHapoOIHUX MHCTUTYLMja KOje Hafi3Upy BUXOBO CIIpOBODeme, HEeONXOoH-
HO je aHa/M3upaTy npakcy EBporickor cyna 3a mbyncka npasa. KoHkpeTHo,
HOTPeOHO je IaTu OArOBOP Ha IMTame Ja /M je pellere KojuM ce npensuba
00aBe3HOCT WIAHCTBA Y YAPY>KeHhIIMa jaBHOIIPABHOT KapaKTepa, KOHKPETHO
y IlpuBpennoj xomopu Cpbuje, y ckinany ca YcraBoMm Peny6nuke Cpbuje un
KaKBa je mpakca EBporickor cyzia 3a /byficKa IpaBa 0 TOM INUTabY.

a) Pewere YcitiasHoi cyga us 2010. Togune

YcraBuu cyn Cpbuje ce Beh jenHOM M3janmaBao o MuTamy 06aBe3HO-
CTM WIAHCTBA Y TIPUBPETHUM KoMopaMa u mnahamy wianapune. '’ lomyme,
HIje 6M/I0 pedn o OfIyuMBamy O ITIABHOj CTBapy, Beh o olleHM OCHOBaHO-
CTU MHMLMjaTVBa 3a IIOKpeTalbe IOCTYIIKA 3a yTBphuBame HEYCTaBHOCTHU
ompemaba wi. 8 u 9 3akoHa O HpuUBpegHUM Komopama u3 2001. rogme. !
YcTaBHM CyJI je IOHEO pelllere O HeNpMXBaTalby MHMIMjaTVBE Koja je dak-
TUYKY TOCTaa OeclipeiMeTHa jep je ImpeMa M3MeHaMa 3aKoHa O IIPUBPEX-
HJM KOMOpaMa WIAHCTBO ITOCTaso Jo6poBosbHO. [logHOCKOIY NHULIMjaTBE
CMaTpam Cy fia ofipeibe MOMeHYTOr 3aKOHa HUCY Y CK/Iafy ca Wi 44 u 64
YcraBa us 1990. rogmHe, Kojuma ce, u3Mely ocrasor, rapanrosana crobona
yopyXusama. [lopen nomMeHnyTe MHULMjaTUBe, YCTaBHOM CYAy CY IIOfHETE
jOII TpM ca IHOM IO Caf[p>KMHU UAEHTUYHE MHULIMjATUBE, jep CY IOJHOCK-
I CMaTpan Ja ofpende 3aKOHA O NPUBPETHUM KOMOpaMa HUCY y CKIafy
ca u1. 84 Bakeher YcraBa KojuM ce perynmiie Mo0Xaj Ha TPXKUIITY, OJHO-
CHO jeM4M CaMOCTATHOCT IIPUBPENHNX Cy0jeKaTa, cmobofa Mpeny3eTHUIITBA
M 3alITUTA Off CTBapama MIN 3/10yINoTpe6e MOHOIOICKOT M/IN JOMMHATHOT
HojoXXaja Ha TpxkuuTy. HaBenu cy fa nmpusBpenHe KoMope CTUYY JOMUHaH-

39 Ibid., 464.

40 Pememe YcraBHOT cyza, M1Y-94/2006 op 22. 12. 2010. ropuHe.

41 3akoH o mpuBpefHMM Komopama, Crayxcbenu inacuux PC, 6p. 65/01 un 36/09. Kapa je
IOf{HeTa MHMUIIMjaTVBa 32 MOKpETame IOCTYIKA 3a OLeHY YCTaBHOCTH, YCTaBHM CYX
I/ICII]/ITyje CTEIICH BepOBaTHOhe CyMIbI Yy YCTaBHOCT MM 3aKOHUTOCT OCIIOPEHOT aKTa U

JOHOCH pellerbe a He MEPUTOPHY OIIYKY O YCTABHOCTH U 3aKOHUTOCTY OCIIOPEHOT aKTa.
P. Mapkosuh, 570.
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TaH I0JI0XKAj Ha TPXKMILUTY M [la MM Ce HOBall Ipe/lNBa Off YIaHapMHa Koje
ymnahyjy wianosn. Cyp je oleHy yCTaBHOCTM M3BPIINO HA OCHOBY Bakeher
YcraBa jep je Ycras m3 1990. roguue mpecTao Ja BaXkKy JaHOM CTyllama Ha
cHary YcraBa of 2006. rofyHe. YCTaBHMU CY/[I j€ 3aK/bY4MO JIa HUCY OCHOBaHU
HaBOAIM TOJHOCKOLA MHUIIMjaTHBe f1a Y1. 8 M 9 3aKOHA O MPUBPENHIM KOMO-
pama HICY y cKIafy ca ogpenbama wi. 84 Baxeher Ycrasa jep cy nmpuBpenHe
KOMope 1oce6aH OO/MMK MHTePeCHOT YApPY>KMBama NPUBpPEJHNUX Cybjekara,
41ja je IeaTHOCT Of 3ajeJHMYKOT MHTEepPeca 3a CBE IheHe YTaHOBE, a Jla IpK
TOoM WwiaHCTBO Yy KoMopu Huje ycmoB 3a obaBpame femaTHOCTH. Takobe,
3Ha4yajHO je n To wrto I[IpuBpenHa xomopa CpOuje BpIIM ITOBEpeHa jaBHA
opnamhema. [la/pe, mpema HaBopyMa Cyzia, 3aKOH O IPUBPETHUM KOMOpaMa
He cafipXX1 CaHKIMje 3a Mija Koja ofbujajy ga 6yAay WIaHOBM KOMOpa, IIpu
yeMy O IMMTamUMa y Besu ca IrahamweM WIiaHapyHe OJJIydyjy caMy WIAHO-
Bu. Hucy 3abpamwenn HM fpyry oOMMumM yApyKuBama WwiaHoBa Komope. C
TVM Y Be3l, a y3uMajyhm y 063up ia YcTaBHM Cy[ HUje OTpaHMYEH 3aXTEBOM
MOJHOCKOL]A MHUIIMjaTUBE KOjU HUje TPaXMO fia Ce OLIEHM CaIlacHOCT II0-
MEHYTHX ofipefiaba 3aKOHa O IIPUBPETHMM KOMOpaMa ca 4. 55, ¢T. 2 YcTaBa
KOjUIM ce TapaHTyje c/1000fia yAPYyKUBamba, YCTaBHYU CYZA je 3aK/by4Mo Ja je
HOTpeOHO MCIMTATH fia /M ce ofpendama wi. 8 1 9 ocrnopeHor 3akoHa orpa-
HIM4YaBa C710007a yAPY>KMBamba IPOTUBHO 3a0paHy orpaHnyema u3 4wi. 20,
cr. 1 Yerapa.®? majyhu y Bupy peduHMLNjy nTpuBpegHNX KoMOpa Kao MH-
Te€PEeCHUX, CAMOCTa/THNX U IOCIOBHO-CTPYYHUX OpraHM3alyja MpUBPEIHNUX
cybjexaTa ¥ HBUXOBE [IeAaTHOCTY, YCTaBHU CYJ je 3aK/bydMo Jia IPMBpeEHe
KOMOpe He IPefCTaB/bajy yApYyXewa u3 wi. 55, Beh ,,00/uk opraHusanyja
jaBHOr mpaBa‘, ma ce npensuhameM 00aBe3HOI YWIAHCTBA He OrpaHMYaBa
IIpaBo Jla c€ OCTaHe M3BaH YApPYy>Kema Yy KOHTeKCTY 4. 20, cT. 1 YcraBa.

[Tpema pememnMa Bakeher 3akoHa 0 IPUBPETHNM KOMOpPaMa, YIaH-
cro y ITpuBpenHoj komopu Cpbuje je 06aBe3HO 3a CBe IpUBpeHE CybOjeKTe
Koju 00aB/bajy perucTpoBaHy IOCTOBHY HelaTHOCT Ha Teputopuju Cpouje.
CBojcTBO WiIaHa cTHYe ce ymucoM y Perucrap npuspepgHux cybjexara Koju
UMa KOHCTUTYTUBHO JfiejcTBO. UmaHoBU mpuspenHe komope Cpbuje mory
OCHOBAT!l YTOBOpHe IpUBpefHe KoMope. BucuHy wiaHapuHe, OCHOBULY U
cToIy 3a 00payyH, HauMH U POKOBe IUTahama YWiaHapuHe, OLITyKoM yTBphyje
Ckymumtraa IIpuBpenHe komope Cp6uje (Kojy uMHe NpeACTaBHULM YIa-
HoBa KoMmope), y3 KOHCynTaumje ca mpMBpegHMM KOMOpaMa ayTOHOMHUX
HOKpajiHa, Bofehy padyyHa o eKOHOMCKOj CHasy 4IaHOBAa ¥ PaBHOMEPHO-
CTM DErMOHAJHOT pasBoja, PYU YeMy Ce NpUMeRYje IPUHLMII COMUJAaPHO-
ctu Mel)y 4IaHOBMMA Y3 IIOIITOBabe Hadesla PAIIOHATHOCTY ¥ eKOHOMMY-

42 ,Jbyjmcka ¥ MamMHCKA IIPaBa 3ajeMYeHa YCTaBOM MOTY 3aKOHOM OMTH OTpaHIYeHa ako
orpaHmuerse JOIyIITa YCTaB, y CBpPXe Pajii KOjuX ra YCTaB JIOIYINTa, Y 00MMYy Heol-
XOJIHOM Jla Ce yCTaBHa CBpXa OTPaHNMYera 3aJJ0BO/bYU Y HEeMOKDPATCKOM JPYIITBY U 6e3
3ajiupama y CyIITUHY 3ajeMueHor mpapa.“ Ycras PC, wr. 20 ct. 1.
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HOCTH y TocnoBawy Ilpuspenne komope Cpbuje.*> Konrponma marmare u
TpOIleH-a YIaHapMHA BPLIM Ce y CKIaAy ca OMIITUM akToM IIpuBpenne xo-
mope Cpbuje, mpy 4eMy ce BUIIAK NPUXOJA HAJ, PacXoAyMa Ha TONUIIEEM
HUBOY KOPUCTM MCK/BYYMBO 3a OCTBapMBame II0cnoBa Komope koju cy
npensubhenn 3akonom m CraryToMm Koju moHocu CkymmtuHa ITpuspenHe
xomope Cpbuje. Yaumajyhu y 063up mpeTxoHy olieHy fia je mpema Baxkehem
3aKoHy 0 IpMBpesHUM KoMopaMma, [IpuBpenna komopa Cpbuje jaBHOIIpaBHa
OpraHmsanuja, YMHM Ce Ja HeMa pasyiora fAa YCTaBHU CYJ, OIIy4M Apyraduje
Kaja ce OyJe M3jallllbaBa0 O OCHOBAHOCTY VIHUIIMjaTVBe 3a IOKpeTambe IO-
CTyIIKa 3a OLleHy yCTaBHOCTM ofipefibe ui. 10 Baxkeher 3akoHa o mpuBpen-
HJM KOMOPpaMma.

6) IIpakca Espoiickoi cyga 3a wygcka tipasa

KoHBeHI1ja 32 3a1ITUTY /bYACKMX IIPaBa 1 OCHOBHMX crio6ozna — EBpor-
CKa KOHBEHI|}je O /bYACKMM IIpaBuMa, y 9wi. 11 jeMun c1o6oay yapyKuBarma
Ha cnegehn HaunH: ,,CBaKo MMa IIpaBo Ha CI000/ly MUPHOT OKYI/bakba ¥ CJI0-
Oomy yApy>KMBama ca IPyruMa, yK/bydyjyhi i mpaBo OCHMBaba U YUIaberha
y CMHAMKAT pajy 3allTUTe CBOjuX MHTepeca.” Ta mpaBa ce MOTy OrpaHuYN-
TU aKO je TO IpefBuheHO 3aKOHOM M HEOIXOJHO Y EMOKPATCKOM APYLITBY
pagyu HaiyoHanHe 6e36emHOCTM WM jaBHe 6e30eMHOCTY, 3aIUTUTE jaBHOT
3JipaB/ba, MOpPaJa, jaBHOT IIOPeTKa 11 Ipasa u coboxe apyrux. [Inrame cio-
Ooze yapyKuBama IOfpasyMeBa IO3UTHBHO IIPABO HA YAPY)XKMBambe IIpeMa
jesudIKoM TyMadery. Moxe ce IOCTaBUTH NMUTAME Aa /I OHO MHAMPEKTHO
06yxBaTa 11 HEraTUBHO IIPaBO Ha YAPY>KMBambe, OMHOCHO IIPABO fja Ce OCTaHe

M3BaH ypyKema. !

EBporicku cyn 3a jbyZicKa IpaBa ce U3jacHMO O TOM IUTamby y CIy4ajy
Young, James u Webster npotus YVjemumenor Kpamescrpa.*® Kao aprymenr
y IIpUIOT TOMe Aa cn1obofia yApyKuBama He 00yXBaTa ¥ HETaTUBHY C/I000-
Iy VOpY>XMBama HaBOMU Ce fla je HeTaTMBHO IIPaBO YAPYKUBama HAMEPHO
M30CTaB/beHo u3 Wi. 11 KoHBeHIuje ITO ce MOXe 3aK/byunTy 13 VIsBemraja
u3 1950. roguue - ,, Travaux Préparatoires”. Y VI3BemTajy je HaBefieHO Aa je

43  30IIK, un. 22 u 33.
44 YV YcraBy PC HeratuBHO IpaBo Ha yAPY>KMBakbe je eKCIUIMIIMTHO HaBefIeHO.

45  Case of Young, James and Webster v. The United Kingdom, Application no. 7601/76;
7806/77, Judgment, Strasbourg, 13.8.1981. Jaur, Ilejmc u Bebcrep — 6uBLIM 3amocre-
HI Y ,BpUTaHCKOj KeMe3HMIM, HUCY OMIM WIAHOBM CHMHJMKAaTa ca Kojuma je Bpm-
TAHCKA >Ke/Ie3HUI[A 3aK/by4MIa YLOBOP ca KJIAy3y/IOM 3aTBOpeHe papme (eHIT. closed
shop agreement). YnaHCTBO y jeHHOM OJ TPU CHMHAMKAaTa OMJIO je YCTIOB 3a 3aIOCiIeme
ozpehennx kareropuja sanocnennx. Vimajyhn y Bugy fa ycioB HUCY UCITYHIIY, BUMA je
mpecrao pagHu ogHoc. OHM Cy TIOAHENM TIpefCTaBKy EBporckoM cyny 3a /pyAcKa Impasa
TBpAehu fia je Ha Taj HauMH JouUIO Jo moBpene Wi 11 KoHBeHimje.
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TO YYMIbeHO MMajyhy y Buay notemkohe koje je mpoy3pokoBao T3B. CUCTEM
3aTBOpeHe pafime (eHI. closed-shop system), ma je Tako ofpenba fa HUKO He
MOXKe OUTV IpucWBbeH Aa Oyfie WiaH yapykemwa n3 wi. 20, map. 2 YHusep-
3ajIHe fleK/Iapanyje o /byACKUM npaBuMa YH ocTana msBaH KOHBCHIU/Ije.46
C npyre ctpane, kako HaBopgyu Cyj y IIOMEHYTO] OfIyLi, C 063MPOM Ha TO
fia 1mojaM cnobofe moapasyMeBa u360p, IpBO — TO He 3HAYM /a je HETraTMBHO
IPaBO YApPYKMBama y HOTIYHOCTM M3BaH joMeTa wi. 11, m apyro - oba-
BE3HOCT CMH/IMKA/IHOT WIAHCTBA HE MOPa YBEK OMTH y CK/Iafly ca CBPXOM Te
ompenbe.*” Cyn je y momenyToM cydajy Behunom riacosa yTBpauo fa je 1o-
1o 1o nospezsie 4. 11 Konsennyje. Tpoje cynamja je U3[BOjuI0 MULBERE,
cMatpajyhu a HeratuBHa co60fa yapyKuBamba He IIofpasyMeBa OMI0 Kak-
Be MehyHaposiHe o6aBese, Beh je muTame HallMOHATHOT 3aKOHOMIABCTBA, jep
je jacHO Jia Ip>KaBe YTOBOPHMIIE HIUCY MOTJIE /Ia Ce JIOTOBOPE O TOM MUTamy.
Jlarme, c 063upom Ha TO f1a ce y KonBeHI[uju HeraTuBHa c1060/1a yAPYK1Bamba
He TIOMUIbe eKCIUIMIUTHO, Cyf je KpeHyo Of IPeTIOCTaBKe [a HeTaTMBHIU
acmekT cnobofie Huje 3arapaHTOBAH Ha MCTY HAYMH KAo LITO je TO C/Iy4aj
ca MO3UTKMBHMM, I1a TaKO U 00aBe3HOCT WIAHCTBA Y CMHAMKATY HMUje YBeK Y
cynporrocTy ca Konsenmmjom.*? TIpema Tome, Moro 61 ce 3akbyunTu ja
je cTeneH HeraTyuBHe Cl00OJle YApPYXX1Bamba y HalleM IpaBy Behu Hero mtTo
je To cny4aj y Konsennuju. Vnax, y ogmyun Cypa HOBUjer faTyMa y CiIydajy
Sorensen 1 Rasmussen nporus [lancke, HaBogu ce Aa Cyn y IpMHIUIY He
VICK/byYyje [ia MO3UTVBHOM UM HETaTMBHOM IpaBy 13 4wi. 11 Tpeba obe3be-
muTy Mty HuBo 3amTute.”’ Hacympor munubewy BehuHe, y M3/IBOjeHOM
MunUbey cyauja JKynanunh HaBoau fa mocroje 6pojHe cuTyaumje Kaja ce
He MO)Ke TOBOPUTH O IIpaBy HelpuIlafama (HIIp. Kajia je ped o IuIyuMa Koja
Xerte fa ce 6aBe JIeKapCKUM II03MBOM), Kajja IIOCTOju necessitas contrahendi,
amu He u animus contrahendi>' VI y oBoj ommymm, Cyn je saxmbydmo na
Ap>kaBa Huje o6e30efyia 3alITUTy HETaTMBHOT IIPaBa Ha YAPYXUBame y
CUHJIUKAT, Toce6HO y3uMajyhm y 063up fa gpaBe yropopHuile y Hajsehoj
Mepu He IIOfip>KaBajy T3B. CUCTEM 3aTBOPEHE pajbe KOjil ce y HOBUje BpeMe
HaIyIITa.

46  Young, James u Webster npotus Yjenumenor KpapeBcTsa, map. 51 u 52.
47  Young, James u Webster npotus YjenumeHor Kpa/peBcTBa, map. 52.

48  VIspgBOjeHO MUILIJBbebE CyAMje Sorensen, KojeM Cy ce Ipuppysxum cypuje Thor Vilhjdlmsson
u Lagergren y cry4ajy Young, James u Webster npotus Yjenumenor KpabeBcTBa, map. 2.

49  Young, James u Webster npotus YjenumeHor KpabeBcTBa, map. 55.

50 Case of Serensen and Rasmussen v. Denmark, Applications no. 52562/99 and 52620/99,
Judgment, Strasbourg, 11. 1. 2006, map. 56. Y cny4ajy je 61410 peun 0 06aBe3HOCTH YIaH-
CTBa y CUH/JMKATY Pafii 3aCHIUBAba PAIHOT OFHOCA.

51 Sorensen u Rasmussen nmpotus JlaHcke, 39.

52 Serensen u Rasmussen mpotus JlaHcke, map. 73 u 74.
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Y cny4ajy Le Compte, Van Leuven u De Meyer npotus benruje, mo-
CTaBWIO Ce NMTambe KapakKTepa YAPY>Kema y KOMe je WIAHCTBO 00aBesHo,
KOHKpEeTHO Yipyskemba nekapa.”> IIpema Hasomuma Cygia, ioper Yopyxema
7eKapa IOCTOje Apyra yApy»Kema INpMBATHONPABHOI KapaKTepa Koja Cy
OCHOBaHa pajiyt 3amTuTe MPOPEeCHOHATHIX MHTepeca mekapa.”t [Tpumkom
yTBphuBama fa /i je ped o yApyXKemy jaBHOIPABHOT WM IPUBATHOIPAB-
HOT KapaKTepa, y3eTy Cy y 0631p MOPEKIO, Wb 1 CPEICTBA OpraHu3aIlije.
EBpornckm cypm 3a jbyficKa IpaBa je 3aK/bydMo fa je YApyxXeme JeKapa
jaBHOIIPaBHOT KapakTepa, MMajyhm y BUAY Ja je OCHOBAaHO 3aKOHOM pajy
3alITHUTE jaBHOT MHTEpeca — 3allTUTE 3/ipaB/ba y Haueny, Tj. a Ta HICY OCHO-
Ba/lll CaMM 4YIAHOBM — JIeKapM KOju MOTY OCHOBATU yApY»Keia IpUBaTHO-
npaBHoT Kapakrepa.”® [IpeMa ToMe, 06aBesa wrianHcTBa He moBpehyje mpaso
Ha c11000My yApyX1Bama, ma Cyj Huje pa3MaTpao fia jii je GOLUIO [0 MOBpe-
me wi. 11, cT. 2 KOjUM Cy perynmcaHa J03BO/beHa OTpaHuyYera crnobone, HI
fa 1 je cmobozia 1a ce OCTaHe M3BaH YAPYKemba UMIUIMIUTHO NpenBubena
Kousenmmjom.”” V crmyuajy Albert u Le Compte mpotus Benruje, Cyn je
YCTAaHOBMO JIa HeMa Pasjiora Jja ofiCTyIM Off PaHMje IOHeTe OIIyKe O UCTOM
mutamy.”® O 06aBe3HOCTM WIAHCTBA M KapaKTepy yApyXema, EBpoIcKnu
CyJ 3a J/byACKa IpaBa M3jalllmbaBao ce U 'y cay4ajy Sigurdur A. Sigurjonsson
npotus Vicnauma.” Cyz ce usjacHNo Ja je ped o yApy>Kemby IPEeTeXKHO Ipu-
BaTHOIIPAaBHOT KapaKTepa Koje Hiije OCHOBAaHO 3aKOHOM, IT0ce6HO nMajyhnm y

53  Case of Le Compte, Van Leuven and De Meyer v. Belgium, Application no. 6878/75;
7238/75, Judgment, Strasbourg, 23. 6. 1981. Jlekapuma Koju Cy 6111 HOFHOCHOLIM Hpef-
CTaBKe M3peyeHa je 3abpaHa o6aB/barba JieKapcKe Ipakce y ofpeheHoM poky. UmaHCTBO
y Yapyxemwy nexapa (Orde des médecins) je 0o6aBe3HO, IITO 3HAaYM Ja JMIe Koje HUje
IETOB WIAH He MO)XKe 00aB/baTy JIeKapCKy Mpakcy (LITO je YHOPE[UBO ca pellehyuMa O
nexapckoj komopu y Cpbuje).

54 Le Compte, Van Leuven nu De Meyer npotus benruje, map. 22.

55 Bup. u Pememe YcraBHor cyma us 2010. roguse.

56 Le Compte, Van Leuven nu De Meyer npotus benruje, map. 64 u 65.

57  Le Compte, Van Leuven nu De Meyer npotus benruje, map. 66.

58 Case of Albert and Le Compte v. Belgium, Application no. 7299/75; 7496/76, Judgment,
Strasbourg, 10. 2. 1983, map. 44.

59  Case of Sigurdur A. Sigurjonsson v. Iceland, Application no. 16130/90, Judgment,
Strasbourg, 30. 6. 1993. IlogHocuall HMpefcTaBke OMO je TAKCUCTA KOjM Ce YWIAHUO Y
ayTOMOOWIICKO yApykeme Ppamu ga 6u 70o6mo K03BOIy 3a 6aBbeme TMM HocaoM. Tak-
CHCTa je KacHMje MpecTao fAa Iwaha WiaHAapuHY, IITO je Pe3yNTUPANo Ofy3UMameM JO0-
3Bonte. Vimajyhu y Bujy ma je HacTaBMO fla Ipy>Ka yCTyTe U HAKOH Ofy3MMama J03BOJIe,
HOIMIIMja Ta je 3ayCTaBM/Ia M Ofy3ela My TaOluile Ha KOjuMa je OMIO Ha3HaueHo [a je
ped o Takcujy. Bpxosuu cyn Vcnanpa je MOHMIITHO OTYKYy O Offy3UMalby JIO3BOJE Ca
06pasyoxemeM Jla He IIOCTOj) 3aKOHCKM OCHOB IIpeMa KOjeM je WIAHCTBO Y CHHJMKATY
obaBe3aH yc/oB 3a M3[jaBarmbe f03Bose. HakoH Tora ycBOjeH je HOBY 3aKOH KOjUM je Kao
YCTIOB 3a M3JlaBakbe 03BONIe NpeABuheHo 06aBe3HO YIAHCTBO Y YAPYXKemY, ITa je TaKCK-
CTa HacTaBMo fa raha yranapuny.
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BUJY CBPXY Herosor ocunsama.’’ [Ipema Haomuma Cy/Ia, HETATUBHO TIPABO
Ha C1000[ly YApY>KMBama, OFHOCHO IIPaBO Ja Ce OCTaHe M3BaH yAPYKema
VTV TIPABO Jja Ce U3 Ihera MCTymu, obyxsaheno je wr. 11.8! 360r Tora, mpex-
PIIEHO je IIpaBO Ha Y/Ipy>KMBalbe OCUM aKO Cy UCITyHeHM YCTIOBY U3 CT. 2 TOT
wyrana Konsennuje. Vaxo je yapykemwe 06aBbajyhu KOHTpOIHY GYHKLUjY
CTY>KI/IO He CaMo NPUBAaTHUM MHTepecrMa WwiaHoBa Beh u jaBHOM MHTepe-
cy, Cyz je 3axpyuno fa 06aBe3HO WIAHCTBO HUje 6110 MOTpebHO fa 6u ce
Ta QyHIUja 06aB/baNIa, Tj. ja YCIOBU U3 CT. 2 HUCY UCHYHEHM, 1A je JOILIO
o kpmewa wi. 11.5 Butho je HamoMeHYTH fa je, mpeMa HaBoguma Cypa,
00aBe3HO WIAHCTBO y YApYyXKembMMa IIPMBATHOIPABHOT KapaKTepa PeTKo Y
Ip>KaBaMa IOTNMCHUIaMa. ~ JJaKile, 3Ha4ajHO je ¥ TO 1ITa je IIPaBUJIO Y piKa-
BaMa MOTHVMCHUIIAMA.

IIntame 06aBe3HOT YWIAHCTBA ¥ HEMOTYNHOCT MCTyMama 13 yapyKermba
MOCTaB/bEHO je u y cmydajy Chassagnou u mpyru mpotus ®pammycke.?* ¥
CIy4ajy ce pacIpaB/bazio O TOMe fla /M je ped O yApy>KemuMa IIPUBaTHO-
NpaBHOT VIV jaBHOIPABHOT KapaKTepa, ¢ 003MpOM Ha TO Cy YApyXema
jaBHOIIpaBHOT KapaKTepa M3BaH fioMeta 4. 11 (ratione materiae).%> Kaxo Cyn

60  Sigurdur A. Sigurjonsson npotus Vcmanpa, nap. 30 u 35.

61  Sigurdur A. Sigurjonsson npotus Vicnanpa, map. 35. Cyp je Ha Taj HauuH fepuHMCcao He-
TaTMBHO IIPaBO Ha CTI060AY yApY>KuBamwa 1 y ciy4ajy Gustafsson mpotus IlIsencke (Case
of Gustafsson v. Sweden, Application no. 15573/89, Judgment, Strasbourg, 25. 4. 1996),
map. 45. HeraTusHO IpaBo Ha yapyKuBame je ooyxsaheHo wi. 11 npema opgnynu Cyna y
cny4ajy Vordur Olafsson ipotus Vicnanpa (Case of Vordur Olafsson v. Iceland, Application
no. 20161/06, Judgment, Strasbourg, 27. 4. 2010), map. 45. IlogHOCUIALl TIpEfCTaBKe je
IocyofaBall y rpaheBMHCKOM CeKTOpY, KOju je y4IameH y yapyXemwe rpahesunapa amm
HYje WIaH OpraHusanuje Kojoj je 61mo ayxaH ga mwiaha takcy. Cyn je Hamao pa oba-
Besa wrahama 3akOHOM IpepBubeHe Taxce 3afupe y IpaBO HMOFHOCKOLA Ha CI06ORY
YAPY>KUBatba Mako IIahame Takce He HofpasyMeBa GOpMamIHO 06aBe3y WIAHCTBA Y TOM
yapyxemy. Takca je 3ampaBo WIaHapyHa, MMajyhu y BUAY Ha ce WIaHapyHa WIAHOBHU-
Ma yApy)kema yMamyje 3a M3HOC Takce. CMmucao yBobhema Takce 61O je IpoMOBNCambe
MHAYCTpUje ¥ MHAYCTPUjCKOT PasBoja, MITO je IUTUTUMAH Lb KOjUM Ce LITUTE IpaBa
u cnobope apyrux. C gpyre cTpaHe, fajyhu ofroBop Ha IMTaEe fa /N je 3afupame y
MIPaBO CPa3MEpPHO TOM LIM/bY, Y CMUCTY TeCTa HEOIXOJHOCTM Y JeMOKPATCKOM JpyIIT-
BY, Bogehm ce TmMe ma opraHmsanmja Kojoj ce ymrahyjy cpefcTBa MMa HeorpaHMYeba
opnamhema fa ofIyus Kako he m1Ma pacHonaraTi y 4eMy Hefl0CTaje TpaHCIIapeHTHO-
CTH, Ka0 1 ia yyora 1 06aBe3e opraHmsanuje HICY jacHO Aedunnucane, Cyx je 3aK/bydno
ma je wi. 11 Konseniuje nopeben. Vordur Olafsson npotus Vcnanpa, nap. 73 u 81-84.

62  Sigurdur A. Sigurjonsson npotus Vicmanpa, nap. 45.
63  Sigurdur A. Sigurjonsson npotus Vicmanpa, nap. 35 u 45.

64 Case of Chassagnou and Others v. France, Application, no. 25088/94, 28331/95 and
28443/95, Judgment, Strasbourg, 29. 4. 1999. BracHuuM 3eM/pMINTa, HOFHOCHOLM IIPEf-
CTaBKe, CMaTpany cy fa uM je nospehena crmobopa yapyxusamwa 6ynyhu ga cy 6mmm
npuHyheHn fja nocrany wiaHoBu ONIITMHCKYX YAPY>Kerba JoBalla 110 ay TOMaTU3MY, U3
KOjUX HUCY MOITIM [ia ICTyIle IIpeMa T3B. BepriejeBoM 3aKoHYy.

65  Chassagnou u fpyru npotus Ppanirycke, map. 98-99.
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HaBOJIM, OCHOBHO NNTakhe HUje KapAKTEpP YAPY>Keha IIpeMa HallMOHATHOM
3aKOHOJIABCTBY HETO Ja /i ce Wi 11 mpema meroBoj CBpCH OJHOCH Ha KOH-
KPETHO ynpyme}be.% Cyz je ycTaHOBMO [1a je ped O yApy>KembluMa Ha Koja ce
opHOCH WI. 11, ma je MCIIMTMBAO Jja /iU je OrpaHMYerbe IIpaBa IpefBubeHO
3aKOHOM, JIa T4 je IM/b OTPaHMYEerba JIETUTUMAH U JIa M jé TO HEOIXOZHO y
JIeMOKPATCKOM [IPYIITBY, ia OM Ha Kpajy yTBAUO IIOBPENY YL 11.%

Hajuosmja omryka EBpomnckor cyna 3a /pyfcka Impasa y Besu ca oba-
Be3HMM WIAHCTBOM Y YApyXemwuMa je u3 2016. roguue. Y cny4ajy Geotech
Kancev GmbH nporus Hemauke, ofHOCHIAL] IPEICTaBKe je TBPAMO A My
je moBpebeHo mpaBo Ha CI060AY YAPYKUBama, jep je Kao MOCI0faBal] dnja
IeNIaTHOCT CIaja y ceKTop rpaheBnHcke MHAyCTpUje, 610 0baBesaH fa ymia-
TY JOJZATHY HOBYaHy cBOTY POH/y 3a colLlMjaTHO OCUTypame MaKo Huje 6o
YWIaH yApy>Kema IOCIOfaBalla Koje je 3aK/by4mlIo KONEeKTMBHU YTOBOp ca
CUHJIMKATOM, IITO Ta je CIIPe4nsIo ia OCHYje CBOje YApYy>Keme 300T HellocTar-
Ka cpencraBa.%® Tepamo je ma je Ha Taj HAYMH Ha Hera BPIIeH MPUTHCAK A
ce YYIaHU Y YEPYXKembe, jep gpyradnje Huje Morao Jja HaJ3/upe 3allTUTY COII-
CTBEHMX MHTepeca, aiy U Ja Hyje JOBO/bHO TPAaHCIAPEHTHO Ha KOj HaYMH
ce Kopuctu yiiahenu I[OHPI/IHOC.69 Kaxo Cyn HaBopu, cama obaBese yIuiate
monpuHoca, 6e3 0063upa Ha TO IITO NMulle Huje GOPMATHO WIAH YAPYKemba
MOXe TIpeJICTaB/baTyi TIOBPe/ly TpaBa Jla ce OCTaHe U3BaH yupyxema. > Cyn
je sax/pyumo ja Huje 610 moBpenie Wi 11 jep je ob6aBesa ymiare JONPUHO-
ca npegsubheHa y MHTepecy CBUX 3allOC/IeHMX y rpabheBMHCKO] MHAYCTpUju
Ha OCHOBY NPMHINIIA COMULAPHOCTH, IIPU Y€MY je KOIeKTMBHU YTOBOp OII-
mreobaBe3aH pajgyu COLVjalHe 3aIITUTE CBUX 3anoceHnx.’ ! Cyn Ttakobe
KOHCTaTyje Jja WIAHOBM yAPy>Kerba HUCY MMaIi IOMYCT Ha WIaHAPUHY HUTH
Cy MOITIV IMPEKTHO fia Hafi3Upy YIOTpeby Tako AoOMjeHux cpencTasa, Beh
cy cBa fipyuTBa (6e3 0631pa Ha TO [ja /I Cy WIAHOBM YAPY)KeHa MIN He)
mobujama ucre MHQOpManyje o CBOjUM IpaBMMa M obOaBe3aMa, Kao U O
ynoTpe6u cpeacTaBa, IITO 3HAYM J1a Cy OUIM TPETUPAHM HA UCTY HAuMH.’ >
3HauajHo je 1 TO LITO je APYLITBO 32 y3ajaMHO ocurypame (Koje je 6umo geo
®onpa), kojeM ce gompmHoc yirahmBao 6110 1Moj KOHTPONIOM ApKaBe.
360r cBera HaBefieHOT, Cy/ je 3aK/by4Mo fia IIPaBO Ha CI0OOAY YAPYXMBatbe

66  Chassagnou u gpyru npotus ®panirycke, map. 100.
67  Chassagnou u npyru mporus ®panuycke, map. 105-117.

68  Case of Geotech Kancev GmbH v. Germany, Application no. 23646/09, Judgment, Strasbourg,
2. 6. 2016.

69  Geotech Kancev GmbH npotus Hemauxke, map. 44 u 45.
70  Geotech Kancev GmbH mpotus Hemauxke, map. 53.
71  Geotech Kancev GmbH nporus Hemauxke, map. 54
72 Geotech Kancev GmbH mporus Hemauxke, map. 55.
73 Geotech Kancev GmbH npotus Hemauxke, map. 56.
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HIOJTHOCMOL[A TIpeiCTaBKe HUje ToBpeheHo, Mako je MOCTOjao MOACTHUINAj 3a
y4Iamermbe Y HeKO Of yApYy>Kemba IIOCI0OfaBala.

V 3akmyyak

Komope npezncraspajy MHTepecHe, IOC/IOBHO-CTPYYHE U HENPOQUT-
He opraHusanyje IpUBpPeSHUX cybjeKara ca 3ajeqHIIKIM IIOCTIOBHIM MHTe-
pecoM Koje HacTajy paau yckinahupamwa M 3acTylama MHTepeca WIaHOBA U
HOACTUIIaba NPUBPEIHNX aKTUBHOCTH. [IpuBpenHe KoMope cy Hermpodur-
Ha yIpYy>Kema, I1a He IpeCcTaB/bajy INpUBpegHe CybjeKTe, amyu Cy IpefMeT
MHTepecoBamba KOMIIAHMjCKOT ITpaBa MMajyhm y Buy ia ¢y 4wiaHOBM KOMOpa
npuspenan cybjextu. IlocToje jaBHOIpaBHM, MPUBATHOIIPABHM ¥ MEIIOBHU-
TU KOMOpPCKM cuctemu. IIpusBpenHe xoMope Cy IpuMep jaBHO-IIPMBAaTHOT
IapTHEPCTBA Y jaBHOIPABHMM KOMOPCKMM CHUCTEMMMA, jep INPefCTaB/bajy
xnbpunHe 06MMKe OpraHM3oBama Kao NOCpefHMKa usMmeby jaBHOr m mpu-
BaTHOT cekTopa. Komope jaBHOIpaBHOT KapaKTepa KapakTepuile 06aBe3HO
YIAHCTBO, IITO HMje CIy4aj Ca IPMBATHOIIPAaBHMM KOMOpaMa. JaBHOIIpaBHU
Mofie/l TPafMLIMOHAIHO Ceé CMaTpa KOHTMHEHTA/IHUM, jep CYy Ia ycBojuie
ApKaBe 4YMjM je TpaBHU CUCTeM KOHTMHeHTanHor Tmna (Ppaniuycka, He-
Madka, AycTpuja), JOK Ap>KaBe YMjy je IpaBHM CUCTEM arlmoCaKCOHCKOT THUIIa
KapaKTepuille IpyMBaTHONpaBHM Komopcku mopen (CjemumeHe Amepuyke
IpxaBe, Bemnka bpuranuja, ckauanHaBcke ap>xaBe). O6aBe3HO WIAHCTBO Y
KOMOpPaMa je KapaKTepUCTVKA jaBHOIIPAaBHOT KOMOPCKOT CHCTEMA.

IIpema Baxehem 3akoHY 0 IpUBpeJHNM KOMOpPaMa, KOMOPCKM CUCTEM
Cpb6uje je jaBHonpaBHor Tnna. IIpuspenna xomopa Cpbuje ocHUBaA ce 3aKO-
HOM Kao HaI[OHa/THa KOMOpa, IIPM YeMy je WIAHCTBO Y ’b0j 06aBe3HO 3a CBe
npuBpegHe cybjekre. 3aKOHOM IpeBubeHM OC/I0BY KojuMa ce KoMopa 6aBu
CBeflode O TOME JIa je ped O yAPY>Kekby NPeTeXXHO jaBHOIIPABHOT KapaKTepa.
Haxre, IlpuBpenna komopa Cpbuje je yapyskeme jaBHOIPAaBHOT KapakKTepa,
noce6Ha opraHu3aIyja Ha Kojy ce He OfHOCY CT000/1a yAPy K1Batba 3ajeMyeHa
YcraBoMm Pemy6mke Cpb6uje 1 EBponckoM KOHBEHLIMjOM O JbYACKUM IIpa-
BuMa. [IpuBpeHe KOMOpe NpefCcTaB/bajy MeXaHM3aM 3a IOBe3MBambe gpKa-
Be U IIpUBpefe, Na je (yHKIUja KOMOpe eKOHOMCKA M yIpaBHA. YIIpaBHA
¢dyHKIMja TOMUHMpPA Y KOMOpaMa KOHTMHEHTA/JHOT THUIIA, a eKOHOMCKA Y
KOMOpaMa aHIJIOCaKCOHCKOT Tuma. CBpXa OCHUBame IpUBpegHe KoMope
jecTe yckmabuBame ¥ 3acTymame IOCTOBHUX MHTepeca HEHUX WIAHOBA —
IpUBpeJHMX cybjeKkara, Kao U MOACTUIAbe IIPUBPEeJHEe aKTVBHOCTH YOIILITE,
OJJHOCHO 3alITUTa MHTepeca npuspene. Haume, npuBaTHM MHTEpeC YlMaHO-
Ba oOyxBaheH je IIMpPUM ONUITEAPYLUITBEHNM, OFHOCHO jaBHUM MHTEPECOM.
YIaHCTBO je IO HpaBWIO 00aBe3HO U Y APYTMM KOMOpaMa jaBHOIIPABHOT

74  Geotech Kancev GmbH npotus Hemauxke, map. 57.
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Kapakrepa. TakaB je c/ly4aj ca JaBHOOETEKHUYKOM KOMOPOM, AJIBOKaTCKOM
komopom Cp6uje, Komopom jaBHUX usBpinte/ba, Komopom opmaurhennx
peBusopa u Jlekapckom komopom Cp6uje. Moxke ce 3aK/by4INTH JIa je Kapak-
TEPUCTUKA PO ecHOHaTHNX KOMOPa 00aBe3HOCT YIAHCTBA.

YcraBun cyn Cpbuje ce m3jacHMO 0 muTamy 00aBE3HOI WIAHCTBA Y
npuspegHUM Komopama 2010. roguue. Vimajyhm y Buny pedunnnujy mpu-
BpeJHNX KOMODPa KaO MHTEPECHNUX, CaMOCTa/JHUX U ITOCTIOBHO-CTPYYHMX
OpraHusanyja IpUBPENHNUX CyOjeKaTa ¥ IMXOBY AETATHOCT, YCTaBHU CYJ
je 3aK/by4Mo Jja IpUBPENHE KOMOpe He NpeJCTaB/bajy YApPYKema U3 4l 55,
Beh ,,00/MK opraHmsanMja jaBHOr IpaBa‘, ma ce mpepsubameM o6aBe3HOT
YJIAHCTBA He OTpaHNM4aBa IIPaBO Ha CJI0OOAY YAPY>KMBamba y KOHTEKCTY WI.
20, ct. 1 YcraBa Peny6bmmke Cp6uje. Ysumajyhu y 063up mpeTxopHy ore-
Hy 7a je mpema BaxkeheMm 3akoHy o mpuBpegHMM KoMmopaMma, IIpmspenHa
koMopa Cp6uje jaBHOIIpaBHa OpraHmM3alyja, YMHM Ce Ja HeMa pasjiora fa
YcraBHM CyA OTyuM fipyradmje Kaja ce Oyfie M3jalrmaBao O OCHOBAHOCTM
VHAIjaTUBe 33 OKpeTame IMOCTYIIKA 3a OlleHy YCTaBHOCTH ofpende wi. 10
Bakeher 3akoHa o IpuBpenHNM KOMOpaMa. ¥ TOM cMepy ce Kpehe n nmpakca
EBporickor cypa 3a /byficKa IIpasa.

EBponcku cyz 3a JbyzicKa IpaBa ce BMLIE ITyTa U3jalllibaBao O NUTAbY
00aBe3HOT YWIAHCTBA Yy YAPYXKewblMa, IOAYIIe He Y IPUBPEJHIM KOMOpaMma,
a caMoO jeHOM O WIAHCTBY Y KOMOPU U TO JieKapckoj. Peu je o cnemehum
cny4dajeBuma: Young, James u Webster mportus Yjemumenor KpameBcTBa,
Sorensen n Rasmussen npotus Jlancke, Le Compte, Van Leuven u De Meyer
npotus benruje, Albert u Le Compte nporus benruje, Sigurdur A. Sigurjonsson
npotus Vcnanpa, Gustafsson mpotus llsencke, Vérdur Olafsson npotus Vic-
nanpga, Chassagnou n ppyrm nporus ®pannycke u Geotech Kancev GmbH
nporuB Hemauke. AHanmM3oM HaBeJeHMX OJJIyKa, MOXe Ce 3aK/by4UTH
ma Cyz, OpUIMKOM OlieHe Jla /M je JIOUJIO [0 Kpllela HEeraTMBHOT IIpaBa
YOpPYKMBaba, I0/Ia3K Off TOTa JIM je Ped O YAPY>Kelby Ha KOje C€ OfTHOCK YL
11 KoHBeHIuje, OJHOCHO Ja JIM je KapaKTep yIPYy>Kemba jaBHOIPAaBHU WU
npuBaTHonpaBHu. Kputepujymu koju ce Mopajy yseTu y o63up cy cBpxa u
HA4MH OCHVBaIba YPYyKemba, IPUpPOoJa IIOCTOBa KOjiMa ce OHO 6aBM, HaJI30p
HaJl }eTOBUM IIOCTIOBambeM, ajlil 1 Jia /I ce CBpXa 300r Koje je mpeasubeHo
00aBe3HO WIAHCTBO MOYKE OCTBAPUTY 11 HA IPYTY HauMH. 3HAYajHO je U fa 1n
YIAHOBMY YApPY>Kema Y KOjuMa je WIAHCTBO 00aBe3HO MOTY fia OCHYjy U Oyny
YWIAHOBM APYIUX YAPYKeHa 3a 3alITUTY BHUXOBUX MHTepeca. IIpema HaBene-
HUM KpUTEPUjyMIMa, MOXe ce 3aK/byuuTn fia je Ilpuspenna komopa Cpbuje
jaBHOIIpaBHa OpraHM3al[yja, IITO 3HA4YM /la Huje 3a odekyuBary Aa he YcraBHu
cyn Cpbuje 10 TOM OCHOBY 3aK/bY4UTH Apyradiuje M HAIPAaBUTU IPEOKPET Y
OJHOCY Ha PaHMjy IIPAKCY.
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LEGAL NATURE OF CHAMBERS OF COMMERCE

Summary

Mandatory membership in chambers of commerce is a current issue in
Serbia which preoccupies not only the law experts but also the entities entitled
to run businesses and public in general. The authors tried to answer the ques-
tion if compulsory business membership in Serbian Chamber of Commerce is
constitutional or not. After analyzing the concept and legal nature of chambers
of commerce, in order to answer this question adequately, the authors bring
forward characteristics of public law and private law model of chamber sys-
tems. Furthermore, they present the Decision of the Constitutional Court of
the Republic of Serbia rendered in 2010 considering the initiatives to institute
proceedings of assessing the constitutionality of the articles 8 and 9 of the Law
on Chamber of Commerce of 2001. Finally, the authors analyze the relevant
judgments of the European Court of Human Rights.

Key words: chambers  of  commerce,  mandatory  membership,
constitutionality of Law on Chambers of Commerce.
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Ip bopuc BETOBII'h
penoBuu npodecop IlpaBrHor ¢pakynrera Yausepsurera y beorpany

BAJIYTHA KJIAY3VJ/IA: CBPXA, IVIEME U
MOT'YRUM ICXOOU

Pe3ume

Cepxa sanyiline knaysyne y yiosopuma o Kpequitly jeciile 3auiiuiiia 6an-

Ke 0g 8anyiiHol pusuKa, a He 0g pusuxa KyiosHe mohu, ij. og obesspehusaroa
guHapckoi tinacmana ycneg ungnavuje. 3abenexena upomena kypca CHF y
ogrnocy na EUR, USD u RSD moina ce ipegsugeiliu, 0gHOCHO O4eKugaiiu,
Wako ga He mose OUTHU TipomerveHA OKONHOCIHL HA 0CHO8Y Koje Ou ce cygcKu
packuganu yiosopu o kpeguiily ca eanyiivom knaysynom y CHE 3abenexnce-
HU HOMUHAMHU HOPACill UPOCeUHUX Unaiia y 8euxKoj mMepu je KomileH30840
youeHy ipomeHy Kypca. Eeeniliyanto cygcko packugaree yiosopa oiieapa gu-
nemy jeguruue mepe tipu epaharvy ciliedeHol 6e3 0cHO8e U HAKHAGU WiiTiellie,
a paspewerve itie guneme mMoxce ga y u3pasuilio Heiosoman tonoxaj ciiasu

24

3axBapyjeM Mapky Bypbesuhy, Munomy >Kuskosuhy, Hukomn Wmnhy, Jlemocasn
Kapamapxosuh, Mapuju Kapannkuh Mupuh, Muoppary Majuhy, Mapky ITayrosuhy,
Hanuun Ionosuh, yurany Ilonosnhy, Bpauky Pagynosuhy u Jparopy Xubepy Ha Ko-
PUCHMM KOMEHTapuMa u cyrectujama. HapaBHO, HUKO Off IUX He CHOCY HMKAaKBY OATO-
BOPHOCT 3a €BEHTYa/IHe IIPeoCTasle TPelliKe WM 3a U3HeTe BpeSHOCHe cyfoBe. CTaBOBM
M3HETU Yy OBOM pajiy He Mopajy ma O6ymy craBoBu YmpasHor op6opa UniCredit Bank
Cpb6uja 4nju caM He3aBUCAH WIAH, HUTH Cy YCIOB/bEHU TUM WIAHCTBOM, 3a KOje IpH-
MaM QVKCHe IPMHAIIeXHOCTH, I1a CTOTa MOja IpJMarba He 3aBJCe Off MCXOfia IIapHUIIA
0 KOjuMa pacrpaB/baM y 0BoM papy. Takobe, unmeHnna ga cam 610 KOPMCHNUK XMIIOTe-
KapHOT KpeguTa uHpekcupanor y CHF koju caM oTmiatiio He Mopa [ja 3Hauu Ja Cy U3-
HeTY CTaBOBM MCTOBETHM CTaBOBVIMA OMJIO KOT Ipehalmer mmy cajjalimber fy)KHIKa Te
BpPCTe, HUTH BHUXOBUX YAPY>Kerba, a HII MOjI PACcXOAM He 3aBHUCe Off MCXOAA IIOMEHYTUX
IapHUIIA.
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banke unu KOPpUCHUKe Kpequilia. Y c6axom cny4ajy, cygcku packug yiosopa
0 Kpeguiily 30601 UpoMereHUX OKONHOCHU ciliéopuhe UpasHy HecuiypHOC,
YMAaroUuitiu Kpequitiny HoHygy 6anaxa u ycuopuiiu Upuspequu pacii 3emve.

Kmwyune peuu: yiosop o kpeguitiy, 6anyiina Kay3yna, ipomeHa OKOJHOCTHU,
cygeku packug yiosopa, upasHa HeculypHoCii.

I YBog

Ilwe paga je pasmMaTpame MOTyhHOCTM Ja ce NPUMEHOM VIHCTUTYTA
rebus sic stantibus CylcKM pacKyHe YyroBOp O KPeAMUTy Ca BaJyTHOM KJay-
3ynoM. CxofHO TOMe, IpBO he ce pasMOTpuUTH CBpXa BajlyTHe K/Iaysyie, a
Hapouuto 3abnyge y norneny Te cBpxe. Ilotom he ce npentndukosarn am-
JleMe Be3aHe 3a MOIyNHOCT CYZCKOT pacKyja yroBopa O KpeguTy ca BajIyT-
HOM KJ/Iay3y/IoM, fa 6M ce, Ha Kpajy, pa3MOTPWIM MCXOAU IO KOjUX MOXe
mohm ycnen cyackux packmzia yroBopa o0 KpeiuTy ca BalTyTHOM K/Iay3y/IOM y
Cp6uju. IIpu Tome ce pa3maTpajy HemocpenHe IOCTefuIie, OHe [0 YTOBOPHe
CTpaHe, a/lm U MOCPefHe, OHe N0 Kojux he mohm mpumarobhaBamem cBux 3a-
MHTepeCOBAaHNUX CTpaHa, YK/by4dyjyhu u mocnenuue no npuspeny Cpbuje y
Le/IVHM.

Pap ce 3acHMBa Ha €KOHOMCKOM IPUCTYIy Ba/llyTHO] K/IAy3y/lu y yTo-
BOpMMa O KPEIUTYy M CTOTa Ceé M3 €KOHOMCKOT acCIleKTa IOCMAaTpajy, KaKo
CBpXa BaJlyTHE KJ/Iay3y/le, TAKO U MOTYhM MCXOAM CY[ACKMX PacKUja yroBopa
O KPeJiUTY KOju Cafip>ke OBY K/Iay3yily.

IT CBpxa BanmyTHe Kiay3yne

Y cBUM €KOHOMCKMM pa3MaTpamlMa HOBAll je Mepa BPeJHOCTU — CBe
BPEHOCTY MCKA3Yjy ce MCK/bY4MBO y HOBIY. OHO 1ITO MOXe Aa Oyze aniema
jecTe y KOjoj Ba/IyTy, fAa /I y HOMMHA/HOM JJIU peajiHOM M3HOCY U Koja ce
Be/IMYMHA KOPUCTY IIpU IpeTBapamy HOMMHAIHOL y peanHu usHoc. Opro-
BOPM Ha HaBefleHa NMTama oMoryhaBajy ycpencpehusame pacrpase Ha 1po-
6rmeMe Koje Tpeba pelnTi, a He Ha IyO/berbe eHeprije Ha pasMaTparbe IITa je
TO IpefMeT paclipase.

Y cimy4ajy cKimamnama IIOC/IOBHUX apaH)XMaHa, y KOjuMa lo/1a3y Jjo pas-
MeHe, Off K/by4He jeé BAXKHOCTH, IIPY 3aK/by4MBalby yTOBOPa, YHAIIpEN, ex ante
HedMHUCATU KOja ce Mepa BPeHOCTH y BbeMy IIpUMerbyje U Ha To obaBe3aTn
ob6e cTpaHe y yroBopy. YIIPaBo je To IIpBa CBpXa BalyTHe KJIay3y/e y CIy4ajy
yroBopa o KpemuTy. BamyTHOM Kmay3yZoM ce y TOM yroBopy AeduHMIme
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jemvHEMIIA Mepe, CBOjeBPCTaH BaopumeTap,’ mTo, 6ap HaueTHO TOCMaTpa-
HO, OTKJIaka HeCIopasyMe y IOIVIeNy HadMHa Ha KOju C€ y TOM YIOBODPY
ucKasyje BpegHocT. Ila oHIa, Kafla ce MOMMUIbE jeHAKOCT /laBarba, y CKIamy
ca ofpen6ama 3akoHa O OOIMIAIMOHVM OHOCUMA,” IOTIIYHO je jacHO Ja ce
Ta laBama caMepaBajy, OHOCHO oOpadyyHaBajy IpeMa jeAMHNIM Mepe Koja
je ex ante nzabpaHa, CTOOOTHOM BO/BOM YTOBOPHUX CTPaHa, HE3aBMCHO Off
TOTa KOja je Ba/llyTa KopuinheHa Ipy yCIIOCTaB/bakby TOTOBUHCKIX TOKOBA. Y
OBY CBPXY He MOpa Jia ce yIIoTpeb/baBa BaTyTHa K/Iay3y/Ia, He MOpa Jia ce Kao
jemVHuIIa Mepe KOPMCTM HeKa CTpaHa BaJIyTa, jefUHNIIA Mepe MOXKe Ja Oyne
Yl IVHAp, /My je OUTHO Aa ce meduHMINE [ja U Ce IPMMErbYjy HOMMHATHU
umu peanuu usHocu RSD u unme ce HommHanHu usHocu RSD xopuryjy ma
6u 6umn peanHn. [Jpyrum pednma, ex ante Mopa Jia ce OATOBOPU Ha IUTAbe
KaKo ce Mepu MH}anyja — yobudajeHo je u mmpoko mpuxsaheno jga ce To
YYHM MHJEKCOM MOTPOIIAYKKX LIeHa.

MebyTtuM, BamyTHa K/Iay3yna HemsOeXXHa je y yC/IOBMMA IIOCTOjarba
BaJlyTHOT pu3MKa, 3a koju Hapopgua 6Ganka Cp6uje ymorpeb/pbaBa CHHO-
HVM JIeBM3HU PU3UK, KOjU HacTaje Kajla ce BallyTHA CTPYKTypa M3BOpa He
IOK/Ialla Cca BaJyTHMM CTPYKTYpoM IUlacMaHa Oanke. Hamme, 3a cBaku
CBOj IUTacMaH 6aHKa Mopa Ja MMa M3BOp — OaHKa HUje HUIITA JPYro Hero
(bUHAHCHU]CKY TTOCPENHMK, KOjU JUPEKTHO VI MHAMPEKTHO IPYUKYIUbAa HOB-
4YaHa CPeJCTBA Off OHMX KOju LITefe, a IIackpa X OHMMA KOjU MHBECTUPAJY,
Makap ¥ y TpajHa IOTpOIIHa fobpa MOMYT CTaHOBalba, MU YMja je HaMepa-
BaHa IOTPOLIKA Beha off HUXOBOT PacHOIOXKMBOr JOXOTKa. [lakie, 6aHka
IIacupa CpeficTBa Koja je MPUKYMNIa, IyTeM Jeno3nTa GU3MIKUX U IpaB-
HUX JIMIjA WIN 11033jM/bMBambeM Ha goMmahem wim (deurhe) mebhynapomnom
TPXKUIITY KamuTana.’

Y ycnoBuMa y KojuMa ce pasiuKyje BajayTa M3BOpa U IJIACMAHa, jaB/ba
Ce BAJlyTHU PM3UK KOjUM je U3JIOKeHa OaHKa — PUSMK Jla IPOMEHOM Kypca
BaJIyTe I/TACMaHa y OZHOCY Ha BasyTy n3Bopa nobe no obe3ppehnpama mmac-
MaHa y OfHOCY Ha meroB usBop. Ha mpumep, 6anka je Ha mehynapopHOM
TpxumTy nosajmmunaa cpegcrsa y CHF u cBe meHe o6aBese (Bpahame rmaB-
Huie U Iiahawme Kamare) IpeMa IHOBEPUOILY UCK/BYYMBO CY y TOj BalyTH.
YKO/MuKo Cy IJIacMaHu 3a Koje cy KopuinheHa Ta CpeicTBa y ApPYroj BalyTn
CTBapa ce BaTyTHM PU3MK — MOIyhHOCT #a ycrey mpoMeHe [eBU3HOT Kypca

1 Bamopumerap je m3pas kojy ymorpebmasa cymmja CnmjemueBuh. Bupern: [parmina
Crnjenyesnh, ,,IIpumMeHa BamyTHe K1ay3yiie 1 IpOMeH/bUBE KaMaTHe CTOIE Y yTOBOPY O
xpenuty, Ilpuspegru caseitinux, 6p. 16/2016, 62.

2 Cnyscbenu nucii COPJ, 6p. 29/78, 39/85, 45/89 u 57/89, Cnyxbenu nuciwi CPJ, 6p. 31/93
u Cnysc6enu nuci CLT, 6p. 1/2003.

3 Banka Mo>xe [ja TTacupa U CpeficTBa Koja Cy IbeH CONCTBeHM Kanuras. Y Hajsehem 6pojy
cTy4ajeBa, BpeJHOCT COIICTBEHOT KanmTana 6aHaka y Cpouju He mpemasy 20% yKyIHUX
PAacCIONIOXMBIX CpeficTaBa OaHaKa.
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Ba/lyTa IUTaCMaHa 1 M3Bopa fobhe 0 MpoMeHe BIXOBE pelaTVBHE BPENHO-
cTu. Y ciyd4ajy jadama BajayTe ITacMaHa, Ha mpuMep RSD, pacte penartuBHa
BPEHOCT IUIACMaHa, a y CIy4ajy crabjberba BaIyTe IVIACMaHa, pacTa pea-
TUBHA BPEHOCT U3BOpa.

BanyTHa K/1aysy/a He eIMMUHMIIE BTy THYU PU3NUK, Beh ra camo y nor-
myHocTH npe6allyje Ha KopucHUKa KpeauTa (nykHuka).! Yipaso s6or Tora
IITO je ocmoboleHa BayTHOT pu3MKa, 6aHKa MOXKe Jla IOHYAM HIDKY KaMaT-
Hy cTomy, 6ynyhu ja oHa He MOpa J1a Caf[pykKyi TIPEMIjy Ha BaTyTHU PUSHK.’
YnpaBo crora, Kao 1 300r Tora IITO je 6uIa HMUCKa LieHa 3afy)KuBama (Ia-
CMBHa KaMaTHa CTOMa Kojy je 6aHKa mrahama 3a cpegctBa y CHF koje je Ha
MehyHapofHOM TP>KMIITY KalMTasa I103ajMyua) KaMaTHe CTOIe Ha XMUIIOTe-
KapHe kpegute nHpekcupane y CHF 6ue cy Hucke, HiKe Hero 6mmo koja
Opyra DOCTYIIHA OIlMja y TO BpeMe.

YKonmko He 61 611710 BayTHe K/1aysyiie, 6aHKe 611 y HOTITYHOCTH Ouie
M3/IO>KeHe BATyTHOM PU3NKY, I1a O¥ CTOra MpOMeHNIe CBOje MoHamame. Ha
IpyMep, YOIIIITe He OV 103ajM/bUBaIe AeBMU3HA CpefcTBa Ha MehyHapogHOM
TPXKUIITY KalWUTana, He 6U MpuMaje JeBU3He HeI03UTe, MITO OU [PacTUYHO
obopuito n3Bope H6aHaka, Ia TMMe I BIXOBe ITacMaHe — CBe 01 ce CBeo Ha
AMHApPCKe U3BOpe M IUIacMaHe. Vmu 61, MOX/ia, HacTaBIIe ca IPUMambeM Jie-
BU3HIIX JIeTIO3UTA I [103ajM/b/BabeM JJeBU3HIX CpeficTaBa Ha MehyHaponHoM
TPXMUIITY, amy 6M Ha IUTaCMaHe TUX CPefcTaBa y AMHApUMAa, Ha AMHAPCKe
Kpeaute 6e3 BaTyTHe KiIaysy/e HallahyBase M3y3eTHO BUCOKe aKTUBHE Ka-
MaTHe CTOIle — TO/VKO BYICOKe Ja IOTEHLMja/HN JY>KHULM HICY BO/BHU Ja
npuxsare. CTora oBakBa paBHOTeXa 113BOpa ¥ I/TaCMaHa He 6u 6m1a ofpxu-
Ba M CBe OU ce CBEJIO Ha BayTHO yCKIahuBame M3BOpa M AMHAPCKUX IIIAC-
MaHa, y3 JpacTUIHO obapame 061Ma IOHY/e KpeauTa.

Haparme, BamyTHa Ki1ay3yna y3 mocrojehy BalmyTHY CTPYKTYpy M3BO-
pa u pemnosuta y Cpbuju omoryhaBa cTabumHOCT GUHAHCKjCKOT CHUCTeMa
sempe. [la HeMa Te Kjiaysyse, BalyTHa HeyCKIaheHOCT y3 akTUBMpare Ba-
JIyTHOT pU3UKa [oBesa 61 ;0 HEeMUHOBHE HeCTaOMTHOCTU (PUHAHCHjCKOT CH-
crema. Pagy ce o cnesehem — mpacTudHO jadarma BalxyTe M3BOPA Y OGHOCY
Ha Ba/IyTy IUIaCMaHa JOBOAY [IO0 YMambeta BPeIHOCT [MaBHuIle U IiaheHnx

4 Papu ce o tpaHcdepy camo oBe BpcTe pusuka. Heke gpyre pusuke, momyT GMHaHCHCKOT,
Tj. pM3MKa HeWCIyheHa GuHAHCHjcKe 06aBese, y MOTIYHOCTY CHOCK MCK/BYIMBO GaHKa,
6ynyhu ma je To HeMMHOBHO y Cy4ajy I03ajM/bUBakba HOBLA. BaHKa cBOjy duHaHCHjCKy
06aBe3y M3BpLIN HA IIOYETKY YLOBOPA, a JY>KHMK CBOje uHaHCHjcKe 0baBese, neduHn-
CaHe aHyMTETVMA, M3BPIIABA TOKOM Tpajarba Ay)XHIYKO-IIOBEPMIAYKOr OJHOCA — POU-
HOCTM KpenuTa. CXOJIHO TOME, 6anka YBEK 'y LIEJIVIHM CHOCHU q)MHaHCI/IjCKI/I puU3NK, CBa-
KaKo Hajselu pU3NUK IIPY [I03ajM/bUBAIbY HOBLIA.

5  Bumre o ¢popmupamy KaMaTHe CTOIE J IIPEMMjU Ha PU3VK KAO KOMIIOHEHTV Te CTOIe
Busietn y: Bopuc Berosuh, Mupomy6 Jlabyc, Anekcanppa Josanosuh, Exonomuja 3a
iipasHuxe, 7. usname, beorpazm, 2015, 516.
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KaMaTa MCKa3aHUX y BaJyTH M3BOPa, IITO HEMIHOBHO JJOBOAM MO TyOMTaKa
6aHKe 1 oTBapa MOryhHOCT HeHOr cTedaja U GaHKpoTCTBa. Tume ce, 360r
OpojHUX edekara IpenuBama, HapyIIaBa CTAOMIHOCT PUHAHCHjCKOT CHUCTe-
Ma, T1a CTOra YCTaHOBe HaJUIeXHe 3a OYyBame Te CTaOMIHOCTY OpraHM3yjy
IpeysuMarbe MOTpaXMBama U AyroBama Te OaHKe, a 6yayhm ma cy edexk-
TMBHA IIOTPA)XVBama JaJIeKO Mama Off AyroBarma, 300r Tora je 1 AOLIIO O
CTedvaja, CpefcTBMMA OylieTa, Tj. CPEACTBMMA CBYUX IOPECKUX 0OBe3HMKa I10-
KpUBa ce Ta pas/nKa, OfHOCHO HafloKHalyjy ocurypanm fenosurn.

36or tora Hapomna 6anka CpOuje Hajriefa YHIOpefHY BalyTHY
CTPYKTYpPY M3BOpa U IVIACMaHa, I1a pearyje Ha WeHy HeycKnaheHocT Koja ce
JICKa3yje KaTeropyujoM HETO OTBOpEHe AeBMU3He mosunyje. Llenokymnan mo-
crynak geduHucan je OmIyKoM O ympasbamy pusunmma 6anke n Omry-
KOM 0 ajleKBaTHOCTH KarmnTana 6anke.’ [IpeBemka HETO OTBOpEHa NeBU3HA
HO3MI{Mja HEMMHOBHO yMalbyje a/leKBaTHOCT KammTajna OaHKe, Ia je TuUMe
CITyTaBa y LIMpewy cBojuX I1acMaHa. Haponguna 6anka Cpbuje 06jabyje mo-
[laTKe O MI3HOCY HeTO OTBOpPEHe [eBU3He NO3MLMje 1, MepeHO oArosapajyhum
HoKasaTe/beM (OJHOC HETO OTBOpPEHe JeBU3He IO3NIMje Y OJHOCY Ha Ka-
nutan 6aHKe) BalyTHa HeyckaabeHocT msBopa u mracmana y Cpbuju je
MUHUMATHA.

Ympaso mopany O HUCKMM BPEJHOCTMMAa HETO OTBOpEHE JIeBU3HE
Ho3uIMje YKa3yjy Ha To fia kopuirhemwe BalyTHe KIay3yiie Hije 6110 moce-
AUIa CIeKynanyuje of cTpaHe 6aHaka. [IpeMa Xumoresn o KpenuTMa ca Ba-
JTyTHOM KJIay3y/IOM Kao CIIeKy/IaTMBHOM I/IACMaHYy, 6aHKe HMUCY mpubaBbase
ussope y CHE, Hucy ce sagyxusane y Toj BamyTy, Beh cy us guHapcKux ms-
BOpa IJlacupase AnHapcke kpeaure nHaekcupane y CHF u crexymmucane na
he mopact CHF y ognocy Ha RSD noBectu 10 Benmke crekynatuBHe go6M-
T — UMOBUHCKe KopyucTy. CIeKy/lIaTUBHY IUIaCMaHM, MehyTnM, NcKbydnBo
Cy KPaTKOPOYHM IIO CBOjOj POYHOCTM — TO CY OHM IIJITACMaHM KOjM Ce BEOMa
6p30 Mory moByhnu yKonmko KpeTama Ha TpKUIITY O6yny HermoobHa. Cre-

6  Opnyka o ynpasmpamwy pusuiyMa 6auke, Caymbenu inachux PC, 6p. 45/2011, 94/2011,
119/2012, 123/2012, 23/2013, 43/2013, 92/2013, 33/2015 n 61/2015 n Opnayka o afek-
BaTHOCTM KamuTana 6OaHke, Cnymbenu inacnux PC, 6p. 46/2011, 6/2013, 51/2014 n
85/2016.

7 MakcuMaiHa HEeTO OTBOpeHa JeBM3HA T03MIMja ¥ IOCTIeNBIX feceT roANHa 3aberexe-
Ha je 2008. ropuHe u mM3HOCunIA je 7,4% Kammrana GaHKe, IITO ce CBOAM Ha OKo 1,5%
YKYIHMX IUIaCMaHa. Y TOC/Ief’bUX IeT TOAMHA Taj OFHOC je IMao Ha Mcrnop 5% Kamura-
Ja, OFHOCHO UcIox 1,5% yKynmHMX ITacMaHa. Bumre o Tome Bupmety Ha: http://www.nbs.
rs/internet/latinica/18/18index.htm. Unmwennua fa cy 6umaHcy cTama 6aHaKa MCKa3aHM
UCK/bY4MBO y IMHApUMa He 3HauM Jla Cy CBe CTaBKe Ha CTaHU Nacuse (M3BOpPM) Y JVHa-
pMMa. JemHOCTaBHO, AMHAp je caMo yHampef, ofpebeHa jemuHana Mepe, ,,Bamopumerap’,
y K0jOj ce MCKa3yjy cBe cTaBKe OmmaHca crama. HapaBHO, CTaBKe Ha CTpaHU ITacuBe Koje
CY JeBM3HE MCKa3yjy ce Kao AMHAPCKe [0 JHEBHOM CpefiibeM KYpCy Ha jaH GpopMupara
6umanca crama (31. 12. cBake ropute nm 30. 6. 3a IOMTYTORMILIEBN).
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Ky/IMCcaTy Ha IUTaCMaHMMa ca JyroM podHourhy, of HEKONMKO felleHja, Huje
y CK/Iajly ca OCHOBHUM HaueluMa [0C/IOBamba Ha (PMHAHCHUjCKMM TPXKUIITH-
Ma — Huje HOOpo OUTM M3JIOXKEH PUSMKY Ha Ayro BpeMe, 6e3 moryhHocTn
la ce Off aKTUBUpamba TOr pusnka yrekHe. CIeKy/lIaTMBHM IUIACMAHU CY IO
HedMHULMjY KPAaTKOPOYHM — OHM U3 KOju ce 6p30 U 1ako Moxke nsahm yko-
NMKO 3aTpeba.

[TpywmmdHO pacnpocTpameHo ybeheme y CpICKUMM HNpaBHUYKUM aKa-
IeMCKVM KPYrOBMMa, Kao 1 y IpaBOCyZHOM Kpyrosuma y Cpbuju, jecte na
BaJlyTHa K/Iay3y/a ClIy>ku obe3behuBamy OGaHke of pusuka KynoBHe Mohu,
KOji Ce aKTMBMpa MHQIAIMjOM, OFHOCHO TyOMTKOM KyHoBHe Mohmu Ha-
IMIOHAJTHe BajlyTe — JWHApa. Y Kpajiboj TMHMjI, YIPaBO je TO (IOTrpenHo)
HOVMMatbe HaBefIeHO Y 00pasyIoXKeby n3MeHa 3aKOHa O OO/IMTallIOHUM OfIHO-
cuma u3 1993. ropguHe, Kojuma je omoryheHo fa ce Heumja obaBesa o6pa-
YyHaBa y CTPaHOj Ba/lyTy MO KypCy Ha jlaH peanmsanyje obasese.” Cymuja
CnujerryeBuh, cBpXy BalTyTHe Klay3y/le BUAU ,CaMO Y QYHKIMjU OYyBamba
peasiHe TP>KUIIHE BPeTHOCTH IUIACHPAHNUX JYHAPCKMX CPEICTaBa IIyTeM yro-
Bopa o kpemury*“.'® Moske ce jeTMHO MPETIOCTABUTH 1A Ce ,,peaTHa BPeTHOCT
AMHAPCKMX cpefcTaBa’ 06e3behyje mpuMeHOM MHJIEKca IOTPOIIAYKYX IleHa
Ha HOMMHAJTHU M3HOC TUX CPEJICTaBa, Majla ce TO Y TeKCTy He momuibe.'! O
opeKiTy HaBefieHe 3abmyne 6uhe Bumie peun Ha pyrom mecty,'? a 3a cama
je BeoMa OMTHO yKas3aTu fja Ta 3aliyja OICTaje, M y MPABHO] TEOPUjU U Y
CYICKOj r[paKCI/[,13 IITO MO>Ke Jia JOBefie 10 3HaYajHIjuX IpobieMa y Iorieny

8  Tunmyny cnexynaTMBHM IJIACMaHM peanusyjy ce Ha TPXKMUIITY CTPaHe BaayTe U Ha ce-
KYH[JAPHOM TP KUINTY aKIMja, Ha 6epsu. VM y jefHOM U y IPYTOM CITy4ajy, MHBECTUTOP Ce
6p30 7 aKo, y3 MUHMMA/HE TPAHCAKIMOHE TPOIIKOBE, MOXKe OCTTOOOUTI HEKOT CBOT
TIaCMaHa.

9  V obpasnoxemy 3aKkoHa O M3MeHaMa U JOIyHaMa 3aKoHa O OOIMTallMOHVM ORHOCHU-
Ma, Meby pasnosuMa 3a Te M3MeHe M OACTyName Of NMPUHLMIIA MOHETAPHOT HOMMHA-
NU3Ma, HaBOJM Ce ,,Cafjalllibyl YC/IOBU MOHETapHe HeCTaOMIHOCTY, BeluKe MHnanuje n
mempenyjanyje Houa“ Te u3MeHe U JONyHe Cy ce JOHOCHUTIE y BpeMe XuIepuHdaiyje
u3 1993. roguHe, Kajia MHAEKCU MOTPOIIAYKYX 1IeHa WM HUCY OMIN HOCTYIHY, a KaJ Cy
6T TOCTYIHM HUCY OMIN MOY3[aHY, TaKO [ja Ce MOXKe MMATH pasyMeBaiba 3a OBAKBO
obpasrnoxere yBobema BalyTHe Kiay3yle, He CaMO y IOITIEAy GaHKapCKMX KpemuTa.
VImatu pasyMmeBama, MehyTuM, He 3HauUM [ja je TAKBO 0Opa3IOKerbe Ha MECTY Y CIIydajy
YIOBOpa O KPEAUTY Ca BaJ[yTHOM KJIay3y/IOM.

10 [. Cnujerruennuh, 64.

11 TIIpobrem cTBapa CMHTarMa ,peaaHa TPKUIIHA BpegHocT, 6ynyhu ma je HejacHO 360r
Jera cy ymorpe6/beHa iBa aTpuOyTa, a Kpajibe je HEM3BECHO KaKBa je ,HeTpP)KMIIHA"
BpegHOCT. Vmak, Hacmyhyje ce ma ce pajgy o peanHoj, HACYNIPOT HOMMHAIHO] BPEHO-
cTu.

12 Bopuc Berosnh, Huxona Vnuh, ,,ITopeko 3abnyzne o cBpcy BanyTHe Kiaaysyine®, AHanu
IIpasnoi gakyniieilia, y TpUIIPEMN.

13 VY oprosopmMa Ha IuTama Koja je fana cegnuna Operbera 3a IpUBpeSHE IPecTyIie U
yIpaBHO-paYyHCKe criopoBe ofp>aHa 30. 11. 2015. rofyHe HaBOIM Ce Jia je CBpXa BamyT-
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IpyMeHe BayTHE K/lay3y/ie Y yTOBOPMMA O KPeJUTY U OJHOCA IIPeMa HeHO]
OIPaBJaHOCTH.

Jlokas jja BalyTHa K/1ay3y/a Huje MexaHusaM o6esbehema mracmana, Tj.
IUIacYpaHe ITIaBHUIIE Off pU3JKa KyIIOBMHe MOhM Hala3u ce y HpeTXOAHO OIN-
CaHOM MeXaHU3My I1033ajM/bMBatba HOBLIA. baHKY jenHO MHTepecyje BalyTHa
ycknaheHoCT nmacMaHa ca M3BOpUMa, a He OHO 1uTO cyAuja CnmjerryeBuh Ha-
3UBa peajiHa BPeJHOCT AMHAPCKMX ImacMaHa. JJaxie, jomaha 6anka (Moxe
OUTH y CTpAaHOM BJIACHMIITBY, MaJia je TO MpeJIeBaHTHO) KOja je ImosajMmia
Ha MelyHapoHOM Tp>XMIITY KanuTasa, Ha npumep, 250.000 CHF u ta cpen-
CTBa IIaCHpasia BUXOBMM I033jM/bUBambeM Ha nofpydjy Cpbuje Kpegurom
napexcupanuM y CHE anconyTro je mupudepenTHa npema mHbmanuju y
Cp6uju, Tj. IpoMeHM KyIIOBHe MOhM AMHapa M ,peanHoj AMHAPCKOj Bpen-
HOCTM CBOT IIacMaHa. baHKy je;HO MHTepecyje Aa joj ce BpaTy OHAj M3HOC
CHF koju je mmacupana, y oBoM ciydajy 250.000 CHE, 6uno fa ce Bpatu
mupextHOo y CHF-y unu y guHapckoj mMpOTMBBPERHOCTH IO JHEBHOM KYP-
Cy, M3HOCY TI0 KOMe Ha JIeBU3HOM TPXXUIITY MOXKe Jia ce Kyl ofiroBapajyha
xomunHa CHE 3a xomuko je mudnanuja o6e3Bpeniia fuHap U KOINKO je
penpecupao (kypc) RSD y opnocy ma CHE 6anKy koja ce o6e3benuma Ba-
JIyTHOM KJIay3yJIOM YOIIIITe He MHTepecyje, 6ap He AMPEKTHO.

Ho, mpeTnocraBumo, pacripaBe pajy, a CyIIPOTHO YIPaBO JOKa3aHOM
Haja3y, fla BATyTHA K/Iay3y/aa Coy>kn obe3behemy mmacmana 6aHke off pusm-
Ka KYHOBHe MOhM, Kao IITO MHOTY HeOIpaB/IaHO Bepyjy. [la mm BamyTHa Kia-
y3y/a To Moxke fia 06e36emn? Teopujcku nmocMaTpaHo, MorIa 61 ja 06e36enu
jemVHO YKOIMKO IIOCTOjY alCOMYTHO IOK/Iallame MHTeH3NUTeTa MHpIamyje
(MepeHe MHJIEKCOM IIOTPOIIAYKMX IleHa) M IIPOMEeHe Kypca BanlyTe Koja ce
KOPUCTY Y BaJIyTHOj KIay3y/IM Y OBHOCY Ha fiuHap. [lakie, cToma nHdanmje
y CBaKOM TPEHYTKY MOpa OMTI UeHTUYHA CTOIN II0 KO0jOj je n3abpaHa cTpa-
Ha Ba/IyTa jadyaja y OffHOCY Ha Hal[MOHA/Hy — CTOIN JlelIpecujaLuje JuHapa.
Ilo oBakBOT IIOK/Iallalba HaBefleHe /iBe CTOIIe MOXKe fia lohe caMo cy4ajHo, a
BepoBaTHONa Jja ce TaKO HEILITO HOTOAY Y CIy4ajy XUIIOTeKapHUX, AyTOpOY-
HMX KpeluTa 3aHeMap/bMBO je Majla — OJIMCKa je Hy/n.

He K/ay3yJle ,0dyBaibe pealHe BPEHOCTU INIaBHMIIe yTa 1 obesbehnBame noeepuona
ox moryhe nHbnanyje, koja 61 o6esBpennna ob6asesy Ay>xHuKa“. Bugern: Bunitien cyg-
cke tpaxce IIpuspegrux cygosa, bunren 6p. 4/2015, 87-88.

14 TlocpenHo je unTepecyje, 6yayhu ma pact xypca CHF y ogHocy Ha auHap MoXe fa Jo-
Befle o moTelkoha y MCIyHelby YTOBOPHe 06aBe3e OHMX AY>KHMKA 4Mja Cy IIpUMamba
MCK/BYYMBO WIN NPETeXHO y AUHApuUMa. YKonuko He gobe mo yBehamwa HoOMuHamHOT
M3HOCA AMHAPCKUX NpUMara, HEMIHOBHO ce yBehaBa OfHOC MeceuHe paTe KpemuTa
U pelOBHNX MeCEYHMX IpMMama [JYXHUKa, To yBehaBa BepoBaTHOhy axTuBMparma
¢dbuHaHCHjCKOT pU3NKa, Tj. pU3MKa HeMcHymeHa ¢GuHaHCHjcke obaBese. MehyTum, y
Cpbuju je 3abenexxeH BeoMa BUCOKM PacT HOMMHAIHOT M3HOCA JUHAPCKUX IPVMamba
KOju je y HajBeheM geny mocMaTpaHOT Hepyofa yCIeo fa KOMIEH3Yje pacT BPeHOCTI
CHF y onHocy Ha ayHap. Buie o Tome y tpehewm peny papa.
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JemHOCTaBHa, [eCKpUIITMBHA aHa/MM3a KpeTama OBUX BeINYMHA ¥
Cp6uju mokasyje fa OBaKBOT IIOK/Iallaba y MepuoAy modes of 2006. ropuHe
yormuuTe HeMa. [IpyMeHOM KyMy/IaTMBHOT MHJjeKca MoTpomadkux neHa (IPC)
u mMHpexca gesusHor kypca RSD y ognocy va EUR u CHF nokasyje ce ma
je mHpeKcanyje BamyTHOM KiaydyaoM y EUR (kymymaTuBHO 3ak/BydHO ca
2015. rogHOM) 61/Ia HEOBO/PHA 33 OYYBakbe BPEJHOCTY IVIABHUIIE Y peas-
HOM JIMHapCKOM U3HOCY, oK je nHpekcanyja y CHF (takohe kymynatusHO)
Omnra mpekoMepHa.

Cnuxka 1:
OpHoC MHIEeKCa NOTPOIIAYKNX LeHa 1 MHJeKca Kypca RSD
y ognocy Ha EUR u CHF (2006 = 100)
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VsBop mopmaraka: Haponna 6anka Cp6uje n Peny6raxny 3aBog 3a cTaTucTuky. Ta-
Oena ca mopjalyMa Ha OCHOBY KOjU Ce HaulMIbeHa OBa C/IMKa HaJIa3U ce y IPUJIOry
pana.

15 TanpekoMepHOCT je y 3Ha4ajHOj MepU OCTBAapeHa TeK 3aK/by4HO ca 2015. roguHoM, mocrne
omnyke IlIBajijapcke eHTpanHe 6aHKe Aa 15. jaHyapa Te TOfjyiHe HAIIYCTY OTpaHNYaBalbe
pacta CHF y onnocy Ha EUR. Jlo Tor gaTyMa Ta 6aHKa je BOfM/Ia IIOTIUTHUKY KOja je Kypc
CHEF/EUR sappxapana Ha 1,20, 1j. Huje gomymrana fa CHF jaga Tako ma Kypc magne
JVICTIOF, Te TPAHMIIE.
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MelyTnm, oBaj Ha/mas Moxe Jja MOCTY>KM CaMO Kao MIycTpanuja. YKo-
JIMKO O Ce BayTHA K/Iay3y/Ia 3aicTa KOPUCTIIA 3a 3alITUTY peajHe AMHAp-
CKe BPeJHOCTY KPeJUTHOT I/IacMaHa OaHKe, Tj. [JTaBHUIIE, OHJ/la OM 3a CBAaKy
MeCe4Hy paTy 6mn1o moTpe6HO HANpaBUTK Ty KaJIKyIalMjy, KA OfHOC Me-
CEYHOT IpypacTa KyMY/IaTMBHOT MHJEKCa MOTPOIIAYKUX LI€Ha M MECEYHOTr
Hpupacta KyMy/JIaTUBHOT MHJEKCa pacTa BajyTe u3abpaHe BalyTHOM KJIay-
3ynoMm y opHocy Ha RSD. Bynyhu pa ce xpemuty ca BalyTHOM KiIay3y/ioM
Pas/IuKyjy IO POYHOCTY U IEPUOAY Y KoMe Cy oTivtahmBaHe pare, a uMajyhn
Yy BUAY [a je HEIO3HAT KypC BalyTe y K0jOj je MHAEKCUPAH KPEJUT Y OGHOCY
Ha fiuHap y OymyhHocTH, 0 3aKk/bydKa O TOMe fia I je Ba/JlyTHa KJay3ysa
omoryhmmna odyBame peasHe BPeIHOCTM AMHAPCKOT ITACMaHa MOXKe Ja ce
nobe MCKBYIMBO ex post, Kafa je KpeauT y MOTIYHOCTH oTivlaheH u ToO 3a
CBaKIM KPEJUT ca BaJ[yTHOM KJIAy3y/IOM HOHa0c06. CaMuM TUM, HUKAKO He
MOXe Jla ce JJOHece jeINHCTBEH, YHUBEP3a/laH 3aK/by4akK O BalyTHO] K/Iay3y-
M ¥ mbeHoj ompaBpaHocTu. Crora, Beh HaBeleHM 3aK/bydak /10 KOTra je J10-
mao cyauja CimjerryeBnh fa ce ,BalyTHA K/Iay3yna MOXKe YTOBOPUTHU CaMO
y IWby OdyBama peajHe TPXKUIIHE BPENHOCTU AVHAPCKOT M3HOCA IJIacu-
PaHUX KPeJUTHNX CpeficTaBa...“ He CaMo Jja yKa3yje Ha IOTPEeIIHO CXBaTaibe
CBpXe BaJIyTHe K/ay3yJe, HEr0 OM HeroBo Cy/CKO cIpoBobhere 3Ha4MIO Aa
Ce Y CBaKOM II0jeIVTHAYHOM CJTy4ajy KpeZiuTa MOpa ex post, TeK IIOIITO je Kpe-
AUT y MOTIYHOCTU OTIUIaheH, MCIMTMBATK Ja /M je BalyTHA Klay3yaa 6mia
OIpaBJiaHa, Jla /i1 Ce ,MoI/Ia yropoputu . Ilpecyze mo xojux 6u ce momasmuao
Ha OCHOBY OBOT 3aK/by4Ka JiOBeJIe OV O M3y3€THO BUCOKMX TPaHCAKIMIOHUX
TPOLIKOBA, (€KOHOMCKO-(PMHAHCHjCKO BelITauele 3a CBAKM II0jefVHAYHM
CITy4aj KpeiuTa ca BallyTHOM K/Iay3yJIOM), a HEMUHOBHO 61 ce yBehara mpas-
Ha HECUTYPHOCT, KaKo 6aHaKa, TaKo M Iy)KHWKa, mocTojehux u 6ymyhmx.'®

III [Innneme y morneny mpyuMeHe BaayTHe KiIay3yie

IIpBa 1 0ocHOBHA iM/IeMa y MOI7Iefly IPMMeHe BalyTHE Kaysysie Y yro-
BOpMMaA O KpeJUTy jecTe fia /i1 IIPOMEHa Kypca BajyTe KopuilheHe 3a By

16 IIpuMeHa oBOT Havea CTBOpWIA OM MOACTHUIIAje 3a MAPHUIY Y C/Iy4ajy IPAKTUYHO CBa-
KOT KpefjuTa ca BalyTHOM KiaysyaoMm. Hanme, 6yayhu ma ce jenyHo crmydajHo 1 TO Y3
BeoMa MaJly BepoBaTHONy MOXKe JOTOAMTHU Ja ce IpOMeHa Kypca IpY CBaKoOj MCILIATH
pare MOK/ama ca MH/IEKCOM IOTPOLIAYKMX IieHa, MSBECHO je Jla C€ Y IMPAKTUYHO CBUM
CIy4YajeBMMa HapyllaBa Hadeno Koje 3actyma cyauja CnmjemdyeBuha ma BanmyTHa Kiay-
3yna Tpeba fa 06e3b6emy ,,04yBarbe peaHe BpeIHOCTI TPXKUIIHE BPEFHOCTU AVHAPCKOT
M3HOCA IIACUPAHMX KPEAUTHUX CPENCTaBa’, CaMo je IMMUTambe Y KOM CMepy. YKOJIMKO je
odyBame 6110 IPeBeNKO, YKOIMUKO je KYPC AMHApa Y OBHOCY Ha 13abpaHy BaayTy 6pxxe
I1aJia0 y OGHOCY Ha 1eroBo obe3ppehuBame pacToM MOTpPOIIAYKKX IleHa (MHmanujom),
OHJ1a Cce CcTBapa HOI[CTI/H_[aj OY>KHIUKY fa TYXN 6aHKy " TpaXU pacKuj yroBopa Wmimn
HaKHajly IITeTe, a Y CYIPOTHOM CNIy4ajy CTBAapajy ce MOACTUIIAjM GAaHIM Ja YYMHU TO
UCTO.
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MOXKe Jla ce IIPMXBATU Kao IIPOMEeeHa OKOIHOCT Ha OCHOBY KOje Ce CYACKU
packupa yrosop. IIpennsnuje, mocrasspajy ce fiBa muTama: (1) konuka tpebda
la M3HOCK IIPOMeHa Kypca 1 (2) kako Tpeba ia ce MCKaXKe IIPOMeHa Kypca
BaJIyTe KOja ce KOPUCTY y Ba/lyTHOj KIAay3y/IU — Y OFHOCY Ha KOjy BalnyTy?
Opnrosopy Ha 0BO IMTame oMoryhasajy ma ce pasMOTpu Aa M MOXe
[a ce MPYMEHM CTaB 2, wIaHa 133 3akoHa 0 0OMUTAIIOHNM OJHOCKMA KOju
IpoMICYje fa: ,Packup yroBopa He MOXe ce 3aXTeBaTy aKoO je CTpaHa Koja ce
I03UBa Ha IIPOMEeeHe OKOTTHOCTM O1Ia Iy)KHa Jla y BpeMe 3aK/bydera yro-
BOpa y3Me y 003up Te OKOTTHOCTY VI MX je Mora usbehu wim caBmagaTm.

AHanusa Koja c/efiu jaje OITOBOP Ha IMTambe JIa M je yTOBOPHA CTpa-
Ha KOja Ce T03MBa Ha IPOMembeHe OKOMTHOCTM OM/Ia [Iy»KHa, OJHOCHO MOITIa
fia y3Me y 0063Mp Te OKOJIHOCTH M TO Ce YMHM OfirOBapameM Ha o0a rope Ha-
BeJleHa IINUTamba.

Cynuja CnujerrueBrh cMaTpa fia je leroBa TBp/Eba Ia ce Pajiii O ,,eHOPM-
HOM PacTy Kypca IIBajuapckor ¢ppaHka“ — JoAylle He Ca3HajeMo Ha Koju ce
HIepMOJ OHOCK OBa OlieHa, jOII Mahe Ha YeMy je 3aCHOBaHa — JJOBOJbHA 3a
3aK/byYaK JIa Ce ,,y BpeMe 3aK/bydera YroBOpa... peaTHo Hlje MOrao OYeKM-
BaTJL... GHOPMaH PacT Kypca IIBajIlapCKOT (paHKa y OZHOCY HA TPXKUIIHY
BpenHocT USD n EUR® Hapaspe: ,,TakaB pacT Kypca IIBajIjapckor ¢ppaHKa ce
Y BpeMe 3aK/byderha yTOBOpa O KPEIUTy Hitje Morao mpensueri... ! Jlaxre,
npeMa oBoM Bubemy, OATOBOpP Ha IIPBO INTake O TOME Ja M Ce OBa OKOJ-
HOCT MOIJIa y3€T) Y 003Mp, INTamby O MHTEH3UTETy IIPOMEHe, jecTe TO Jia ce
pamu o ,,eHopMHOM pacTy. Onrosop Ha Apyro nurame jecte fa kypc CHF n
eroBy IpoMeHy Tpeba carenatu y ogHocy Ha USD u EUR. [lakne, mpema
cymuju CnujerryeBuhy, ,,eHOpMaH pacT® Kypca BalyTe KOjoM je MHIEKCUPaH
XUIIOTeKapHY KPeAMUT Ca BaIyTHOM K/Iay3yJIOM JOBOJBHO je jacaH CTaHAapH
3a YCTaHOB/baBalbe NIPOMEIEHNX OKOTHOCTM ¥ TO PacT Kypca Te BalyTe, ¥
osoM cryuajy CHE y onrocy na USD u EUR.'® Ocraje, umax, nejacuo xaxo
he ce 1 Ha OCHOBY 4era y HEKOM KOHKPETHOM C/Iy4ajy NPOLCHUBATA A JIN
je momio fo ,,eHopMHOr' yBehama Kypca WM ce UIaK pajiu O IIPOMEHM Koje
HIlje €HOPMHa.

17 1. CnujerrveBuh, 65.

18 V3 dopmynanuje Koja je ynoTpeb/beHa UIIAK OCTaje HEjaCHO Ha /U je YC/IOB KyMy/a-
TMBaH, [ja I IIOTPebHO [a [0 ,,eHOPMHOT pacTa“ Kypca IocMaTpaHe BalyTe fiohe 1 y
CIy4ajy meHor kypca y ogHocy Ha EUR u y ciny4ajy USD, win je goBossHO 0 mobe o
pacTa caMo y OFHOCY Ha jefHy Off TUX BasyTa.

19 He nomake, HaIpoOTKUB, HU 06jamH)eH>e cynuje C]‘[I/Ijel'[‘{eBI/[ha 7la HUje JOMyCTUBO »300r
Hecpa3MepHOT MMOBMHCKOT CTULIama“ CBAaKO ,HepeasHO U eKOHOMCKN HeOIPaBIaHO
eHopMmHO yBeharse mmm ymarme Kypca obpadyHcke BamyTe” (cTp. 64). Jour Mame moMa-
Ke TO IITO Ce Kao 3aK/byYaK HEroBOT pajia HaBOAM JIa je BaAyTHA KJay3y/aa OIpaBjaHa
»CaMO Y CUTYaLuji Kajia Cy 300T HepealHOTr TPXXUIIHOT Kypca AnHapa...“ (cTp. 67). Ha
CTpaHy IITO Ce M3 OBa JiBa CTaBa BU/M JIa e He II03Haje JMCTUHKIMja M3Mehy HoMuHa-
He 1 peajiHe BeNMYMHE, KJbYYHA 3a IIOCMAaTparbe IPOMeHe JeBM3HOI Kypca, I1a je CTora
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Hemro jacHmje, ako HMIITA APYro KBaHTU(UKOBaHE OATOBOPE Ha II0-
MeHyTa TIUTama faje mpecyaa Anenanuonor cyma y Hosom Cany,*” xoju xo-
PUCTM €KOHOMCKO-(MHAHCUjCKMM BellTauereM yTBpheHe umMmeHuIe fa je
TOKOM OTIIIaTe CHOpHOT Kpeamrta mHAekcupanor y CHF kypc te Banyre y
opnocy Ha RSD mopactao 3a 129%, y ogrocy na EUR nopacrao 3a 45%, mok
ce HaBoau 1 fa je kypc EUR y ognocy Ha RSD nopacTao 3a 57%. Yka3uBame
Ha HaBefieHe unmeHute Cys mpuxBara Kao JOBO/baH YC/IOB Jja YTBPAU fia ce
pajiu o IpOMEeHY OKOJTHOCTH, OJHOCHO /I 3aK/bY4M Jia je UCIYIbeH yC/IOB He-
IPefIBUANBOCTY, Tj. Ia C€ Paill O OKOJIHOCTM KOja ce HIje MOITIa Y3eTHu y 00-
3Mp Of CTpaHe AY>KHMKA IPWINKOM 3aK/bydema yroopa o Kpeguty. Jlakie,
onrosopu AnenanmoHor cyfa y Hosom Cany Ha HaBefieHa IUTama O Kapak-
Tepy IpOMeHe ,,KOjy KOPYCHMIM KpeuTa HICY MOITIM IIPeIBUAETH  CY: PAcT
kypca CHF y ognocy Ha RSD og 129% n pact xypca CHF y ognocy na EUR
orf 45% TokoM pounoctu kpemura.’! 3amTo 6amr T usHOCH (TpOLEHTHN),
Cyn Huje o6pasnoxuo. 36or yera uckpyunso y ogHocy Ha RSD u EUR, a we
n y ogaocy Ha USD, Cyx Takobe HIje 06pasnoxmo, MCTO OHAKO Kao ILITO HYU
cypuja CnujerryeBuh Huje 06pasnokyo cBOj M300p CTpPaHUX BalyTa.

3aHuM/BMBO je, 4Yak 3auybyjyhe, ma ce y cmy4ajy kpurepmjyma
HeIpeABU/BMBOCTU Koje mocTtab/ba cyauja ChmjermdeBuh, He ykasyje Ha
npomeny kypca CHF y ognocy Ha RSD, mito 6m 6mno npupogHo, ¢ 063upom
Ha TO /Ia je JVHAp HAI[MOHA/IHA BalyTa 1 fia cyauja Ciaujemyesnh (,,0qyBame
peaiHe BpPeTHOCTU AVHAPCKMUX CPefcTaBa“) MHCUCTUPA Ha TOMe Jia Ce paan
O IMHAPCKOM KPEJIUTY U HEeTOBOj ,,PeaTHOj  BPEJHOCTU. YKOIMKO Ce CTalTHO
MHCHUCTHPA Ha TOMe Jla Ceé y CIIy4ajy XMIIOTeKapHUX KpeguTa ca BaayTHOM
K/Iay3y/IOM pajii O MHAPCKUM KpeAuTHMa, TO, MIaK, obaBe3yje Ja ce Kao
MHAMKaTop npoMeHe Kypca CHF kopuctu u Kypc Te BalayTe y OBHOCY Ha
RSD.

IIPUJAEB ,HepeanaH 6eCMMCIIEH 3a HEIITO LITO Ce y CTBAPHOCTM AOTOAmio, Beh ce mo-
IyIITa MOTYRHOCT fia cyn mpouemwyje fAa /i je ogpeheHa mpoMeHa Kypca Ha TP>KULITY
€KOHOMCKH OIIpaBfjaHa MM HeolpaBiaHa. [IpoMeHa Kypca Ha TP)KMIITY je IpOMEeH/bUBa
Ha KOjy IIOBepy/al U HY>KHMK He MOTIy Ja yTUdy, IO CBOjOj IIPUPOAM je ersoreHa u
00jeKTVBHa, I1a HeMa MeCTa IPOLIeHM fla /U je eKOHOMCKM WM Ha OVJIO0 KOju ApYyTHM Ha-
4UH ,0NpaBgaHa“ WK He. Y MCTOj OHOj MepH Y KOjoj HeMa MecTa Jja Cy IpolLiemyje, Ha
IIpyMep, ONPaBJAHOCT IOIUIaBe WV TaBYHE.

20 IIpecyma I'x. 6p. 1781/16 op 1. 9. 2016. rogue. OBa IpaBOCHaXKHA IIPECY/a CBOjOM Caf-
PXXVHOM y TOT/IENY OIPAaBIaHOCTH IIpMMeHe MHCTPyMeHTa rebus sic stantibus mpoTuBpe-
4J IPABOCHAXKHO] IIPECY/IM TOT MICTOT Cy/ia OHETO] leceT Meceln panuje — npecymu k.
3042/2015 op 3. 11. 2015. rognse.

21  Ocraje HejacHO [a /U Cy HaBeleHU yCIOBU KyMymatuBHM. Takobe, ocTaje HejacHO 360r
yera ce ykasyje Ha pacT kypca EUR y ogHocy Ha RSD u na nu je taj mogatak umao 6mio
KaKBY y/IOTy y OfTy4MBaby Cyfia fia ce HaBefleHu pacT kypca CHF mpormacu 3a oxonHo-
CTU KOje KOPUCHUIIY KPEWUTA ,HICY MO IPEIBUACTA , Ia CTOTA HUCY OVIIN ,,y>KHI
y3eTu y 0063Mp y CMUCITy CTaBa 2, WwiaHa 133 3aKoHa 0 00/MMrallMOHMM OFHOCKHMA .
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Bpahajyhu ce Ha 0CHOBHO HuTame, a TO je OHO KOje je IIOCTaB/bEHO
CTaBOM 2, wiaHa 133 3akoHa 0 0O/MUTalMOHUM OJHOCUMA, [ia /I je YTOBOp-
Ha CTpaHa Koja ce II03/Ba Ha IpUMebeHe OKOMTHOCTH O6MIa yXHa, OGHOCHO
MOIJIa Te OKO/IHOCTY Jia y3Me y 003up, Tpeba yKasaTu Ha TO Jja Cy IpOMeHe
BAIyTHNX KypceBa HEILITO CAacBMM YOOMYajeHO Ha CBETCKUM TPXKUIITMMA
CTPaHUX BalTyTa. A 0 TMM IIPOMEeHaMa y IPOLIIOCTH IOCTOje BeoMa fHobpe
¥ JIAKO JIOCTYIHe 6ase IofaTaka — MCTOPUjCKY IIOfALIM Ce MOTY BeoMa JIaKO
npu6aBUTIL.

YKonmmKo ce Kao [jaH OfIyKe fa ce y3Me XMIIOTEKapHM KPEINT ca Ba-
nayTHoM KnaysynoM y CHF oppenn 1. jymu 2006. rofiuHe,*? Off BaXKHOCTH je
OITOBOp Ha MUTame 0 KAKBUX je MOoJaTaKa O MCTOPUjCKOM KpeTamy Kyp-
ca CHF y ognocy Ha EUR moTeHnujamam fy>KHUK Morao gohu Ha Taj faH.
Bynyhu na je Hajuentha po4HOCT XMITOTeKapHUX KpeAnTa KOjU CY Tajia y3U-
MaHu 6uia 30 roguHa, of BaXXHOCTH ¢y nHpopManyja o kpetary CHF y oz-
Hocy Ha EUR y nporexnux 30 roguna: op 1. jyma 1976. mo 1. jyna 2006. rogu-
He. Hapasno, EUR je y ynorpe6y yBenen Tek 1. janyapa 2002. roguHe, anmu ce
3a 0BO JMICTpaKuBame Moxe 6e3 npobnema kopuctutu DEM, kao y cBakom
cny4ajy nperxoguuua EUR u BanyTa Koja je gana u fiaje CBY OHY penyTanujy
EUR kojy je Ta BamyTa nMaia 1 jour yBeK uma. Tum mpe mro je pukcHM Kypc
DEM vy opnocy Ha EUR (kao u ¢ukcHu mMehycobHM KypceBu CBUX BamyTa
eBpO30He) ycrocTaB/beH 3HaTHO mpe yBobemwa EUR. Jlakie, mocmarpame
kypca CHF/DEM y tom nepmnony (Cnmka 2) mokasyje ja je MaKCUMajTHa
IIpoMeHa BpeTHOCTH! (OfHOC MUHUMA/IHE ¥ MAKCYMAaJIHe pelaTyBHE BPEIHO-
ctu CHF y ognocy na DEM) y Toky 30 ropuHa, gakie y nepuony Hajuemhe
POYHOCTM XMIIOTEKapPHUX KpemuTa, 6una 45% — ympaBo OHa BPEJHOCT Koja
ce y mpecyau Anenarnyonor cyfa y Hosom Capgy (Ix. 6p. 1781/16) ysuma
Kao JIOBO/baH yCJIOB 3a yTBphUBame fla Cy HaCTyNu/Ie U3MelbeHe OKOTHOCTH,
Tj. KaO BPEJHOCT KOja Ce HMje MOITIa MpeiBuaeT! uayu odekuBaT. OHO mTO
ce Beh forogmio y mpomocT Mo)ke ce oIeT JOoroAuTH. To mTo ce HemTo
HOTOAWIO Y NPOLUIOCTY HMje IOTpebaH, aly je CBaKako HOBO/bAaH YCIIOB Ja
Ce TaKO HEWITO y3Me y 003up mpu pasMmarpamy 6ymyhHoctn. OHO mTo ce
jemHOM Beh moropmio HMKako He MOXKe fa Oynme ,,OHO LITO ce 00jeKTMBHO
HIje MOIJIO IpeABUAeTH , la CTOra HUKAKO He MOXKe fa Oyfe ,IpoMermeHa
OKOTHOCT“ y cMMciTy 4wiaHa 133 3akoHa 0 0O/MMTaIiOHNM OJHOCUMA.

22 Kpeputu y CHF cy HajaB/peHn Kpajem Q3 2015. ropuHe, a npBu cy ofobpenn y Q4 ncre
ropuHe. CXOTHO ToMe, IPBY IyT Cy ce 2006. TOAMHe TaKBU KPENUTY Of0OpaBaIu TOKOM
ene ropuHe. Crora ce MeMjaHCKM JATyM Te TOIMHE Y3MMa Kao pelpe3eHTaTVBaH fia-
TYM OfIyKe O KPeIUTY Ca CTAHOBMIITA OBOT pa3MaTpama. Y3rpef, Ipy 10jaBy OBYX Kpe-
muTa Tagammy rysepHep Haponne Banke Cp6uje PagoBan Jemaumth obparno jaBHOCTI
U jaCHO je YIO30pHO Jia ,,...Tpeba MMaTu y BUAY fa ce KPeAUTU Be3aHM 3a IIBAjIApPCKM
¢paHaK He MOTY IOPEAUTH Ca CIMYHOM CTaMOEHMM KpefUTUMA 4lija je OCHOBA KpeTaibe
Kypca eBpa. IlomTo ce Kypc AuHapa yTBpbyje mpema eBpy, KpefuTHU Y LIBajLiapCKUM
¢dpaHuMMa noppasyMeBajy Behn HuBo pusuka.... HaBeeHo npema Bpeme, 6p. 768, 22.
cenrem6ap 2005. ropuHe.
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Cnuxka 2.
ITpomene xypca CHF/DEM y nepuopy 1976-2006
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VIsBop: www.fxtop.com

ITperxomum rpadMKOH jacCHO IOKasyje fia Y BPEMEHCKMM OKBUpPMMaA
y KojuMa ce Kpehe poYHOCT XUIIOTEKapHUX KpefuTa Ha Koje je IMpuMemeHa
BaJIyTHa K/Iay3y/a [0/l1a3}, Iopel KPaTKOPOUYHMX OCLM/IALNja, N0 BENMKUX,
byHIaMeHTaTHMX IPOMEHA Kypca JiBe CBETCKe BamyTe. TakBe IIpOMeHe HUCY
HMIITAa HEOOMYHO Yy OHOM BPEMEHCKOM XOPM3OHTY KOji je pe/ieBaHTaH 3a
caryeflaBambe KpefuTa ca BaJyTHOM Kiaay3ynoM.” Prockyrma o ,cTabuiHo-
CTM IIBAjIapcKor ppaHKa“ Koja ce 4y/a y BpeMe MOITy/TapPHOCTY KpeauTa VH-
nexcupanux y CHF morma ce ogHOCKTY, HE3aBUCHO LITA CY Y IVIaBU MMaJjIA

23  HerauaH je cras cynuje CnujernryeBnha fa ,,aeaTopHOCT yroOBOpa O KPEAUTY HECYMIBVBO
nopipasymeBa 1 ofipeheHa Mama ofcTynama kypca“ (ctp. 63). HesaBucHo off Tora fa
Cy yroBOpM O KpeAMTy ca BaIyTHOM KJIay3ylIOM 3aMCTa aJeaTOpHM yrosopu, Oymyhmn
fla BpeTHOCT oOaBe3e KOPUCHMKA KPeANTa MCKa3aHa y 13a0paHoj BalyTH Hije anmeaTop-
Ha, a/IeaTOpHOCT ofipebeHe mpoMeH/bUBe, Kypca oarosapajyhe BamxyTe y 0BOM CIy4ajy,
O3HayaBa jefMHO Jla Ta MPOMeH/buBa y bymyhHOCTH MOXe fja y3uMa pasnudmte Bpef-
HOCTH 1 fia ce To goraba y croxactuuxom mporecy. Konnke cy To BpegHOCTH, OFHOCHO
KOJIVKe Cy IIPOMeHe, KONKA je BapyjaHca, caMa aleaTOPHOCT yroBopa He fedyHmure. A
caryefiaBame VCTOPUjCKIX BPeHOCT oMoryhaBa yTOBOpHUM CTpaHaMa jia JOoOMjy CIIUKY,
He Moryhux (cBe je Moryhe), Hero BepoBaTHUX KpeTamwa y 6ynyhHoCTH.
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OHU KOjy Cy Ce HbOM IIOJIITAIIa/IN, ICK/BYYNBO Ha NYTOTOAVIIbE HICKE CTO-
ne nHIaNMje y TOj 3eM/bM, a HUje MOIIAa IMAaT! HUKAaKBe Be3e Cca KypCcoM Te
BajIyTe Y OIHOCY Ha JpyTe CBeTCKe BalyTe.

Bynyhu na cynuja CnmjerraeBuh ykasyje Ha mOCTOjarbe, TOKOM OTILIA-
Te XMUIOTeKapHux Kpexmra mHpekcupanux y CHE eHopmHor, mo merosom
MUILIUbey Henpensuausor pacta Kypca CHF y ognocy na USD, Tpeba pas-
MOTPUTH M UCTOPUjCKA KpeTama Kypca THUX BalyTa M TO Y MCTOM IIePUORY
Kao U y mpeTxofHoM cny4ajy (Cnuka 3).

Cnuka 3.
IIpomene xypca CHF/USD y nepuony 1976-2006
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Y oBoM ciy4ajy, pagiu ce 0 IpoMeHM Kypca off 4yak 161%. Jlakie, oBa-
KO Be/uKe, GyHJaMeHTaTHe IIPOMeHe Kypca BalyTa Ha CBETCKOM TPXKUIITY
HJICY HUIITA HEOOMYHO, LITO Ce, Y BpeMe Of/TyuMBamba O KPEIUTY MH/EKCH-
panom y CHF nako Morro carefaty, y3 MMHMMA/IHe TPOILIKOBE HOBLA U Bpe-
MeHa/Hanopa CBaKoTI' 3aMHTePeCcOBaHOL, Yk/pyuyjyhu u (6ynyhe) xopucHuke
kpenuta nHpekcupannx y CHE Illrasunre, McTOpujcKM IOfany O KpeTamy
KypceBa CBUX Ba/IyTa IOJjeHAKO Cy OV/IM ¥ OCTamyu JOCTYIHY 1 6aHKaMa 1
MOTeHIVjaTHUM KOPUCHMIIMA KpeuTa. Y TOM CMUCTY Huje 610 HUKaKBe
acumetpuje. Takobe Huje 610 HUKAKBe acMMeTpyje y TIOITIENy ITO3HABaba
6ynyher xypca. Hu 6aHKa, H OTEeHIMjaTHY KOPUCHUIIM KPeyTa HICY 3Ha-
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mm xonuku he 6urtnu 6ynyhu kypc Banyre usabpane 3a uHpekcanyjy, seh to
CaMo TIPOIIEHVBAIN.

KonayHo, Tpe6a HmOCTaBUTM NNTame NPEABUA/BUBOCTY pPacTa Kyp-
ca CHF y ognocy Ha RSD un to Tpeba yumHuTHN M3 BuiIe pasyiora, 6ymyhn
ma BehnHa 3aroBOpHUKa IpUMeHe MHCTUTYTA rebus sic stantibus vHCUCTUpa
Ha TOMe Jla Ce Pajii O AMHAPCKMM KPEIUTHMMA KOji Cy CaMO MHIEKCUPAHNU Y
CHE a cyauja CnujeneBuh cmarpa fa y cy4ajy CyACKOr pacKuja yroBopa ca
BaJlyTHUM KJay3ynoM: ,,KnujeHT Bpaha myrosanm msHoc rmaBHuIe, a 6aHka
KMjeHTMa cBe Beh yrahene usHoce anynrera. ¥ 06a cydaja ce gyr Bpaha
y BamyTH y K0joj je MCIIaTa M HpMM/beHa, a To Cy muHapm...“?* Crora ce
nuTame npeasubuBoctu pacra kypca CHF y ognocy Ha RSD Hens6exHo
IIOCTaB/ba I HEKOPEKTHO je Jia ce OHO m3beraBa. A OfrOBOp Ha TO MUTaIbe
BeoMa je jacaH u HefgBocMucieH: pacT kypca CHF y ognocy Ha RSD y oHO]
MepH Y K0joj ce Beh Joroino y mpomtocTy u Te Kako ce MOTao IpefBU/ieTH,
OJIHOCHO YTOBOPHE CTpaHe Cy MoIJIe U Ouie Jy>XXHe Jja y3My y 003up TakBo,
Beh 3abenexxeno ysehame kypca CHF y ognocy Ha RSD.

ApryMeHT Koju uje y IPWIOT OBOj Te3! Hajlasu ce y UCTOPUjCKUM
KpeTamblMa, OJHOCHO BpPEJHOCTMMA IMHapa y opHocy Ha DEM m ocra-
Jle T3B. KOHBEPTMOW/IHe BajyTe y NPOTEeKIMM HeueHujama. Cpouja je, y
TpUZeceTOroguIImbeM Heprony npe 2006. ropuHe, Kao geo jenne (COP) n
npyre (CP) Jyrocnasuje mcKycuma, TOKOM fBe Xumepuudmammje® u MHO-
TMX Mecella MOHeTapHe HeCTaOMIHOCTM KOja jeAMHO HUje 3aJoBO/bUIA
KpuUTepujyM xunepuHdnanyje (MecedHy HMBo nHbmanuje ox 50%), mpactmd-
HO o6e3BpehuBame uHapa y OFHOCY Ha CBe CBETCKe, ,,KOHBEPTHOWIHE Ba-
nyTe, ykpyuyjyhu, HapasHo, 1 CHE Papuiio ce o gpacTuyHoj genpecujanyju
AVHapa, He Ha TOAMIIIOM, He Ha MeCeYHOM, Beh Ha [HeBHOM HUBOY, KOjI
je KyMy/laTuBHO, y nepuopy xunepuHomnanyje 1992-1994. roguse socerao
npexo 300.000.000%. Ca TakBOM MCTOPMjOM KpeTameM Kypca AMHapa y ofi-
HOCY Ha CBeTCKe BaslyTe y O/IMCKOj IpounIocTy (1 jefHa ¥ Apyra enm3ozna Cy

24  VHTepsjy mop HacnoBoM ,CyACTBO MOpa fia peliy KpefuTe y ‘UBajuapuuma’,, [lonuiiu-
Ka, Heperba, 9. centeMmbap 2016. ropuHe. VIHTEpBjy Bopmna Jenuia AHTe/b. YIOTpeO/beHa
dbopmynanmja ,,JyroBaHy M3HOC IJTaBHMIIE“ MOXKe JIa U3a30Be 3a0yHY, Tj. [la Ce HeOIpaB-
JlaHO IIOMCTOBETHM Ca HeJOCIeNIMM M3HOCOM INIaBHUIle. BepoBaTHO je y muTamy yKyIHM
M3HOC ITIABHUIIE, Tj. YKYIIHM M3HOC CPeICTBa KOja je Of KOPMCHUK KpefuTa JoOuo of
6anke. KoHauHO, cBe 0BO BaXK) YKO/IMKO Ce IPUXBATH [ja PACKIJ] yTOBOpa Aenyje ex tunc
U Jla yTOBOPHE CTpaHe MODajy jefiHa APYroj ja BpaTe CBe IUTO Cy IPUMMJIE, A HE exX Nunc,
camo 3a 6ymyhHOCT, off MOMeHTa [IOHOLIEHA IIPeCyfie O PaCKUAY WM Off HONHOIIEHA
Ty>k6e KOjoM ce pacKuj Tpaxku, Kajia ce mospahaj npe Tora mraheHor He Moyke TpaXkuTu,
IITO YMHY IMTame 00MMa IpaBa Ha nospahaj miaheHor copHo, HApOYMTO CTOrA IITO je
ob6aBesa jemHe CTpaHe, Ty>XKHUKA, ca TPajHUM, a obaBesa Jpyre, IIOBEPHOLIA, CA TPEHYT-
HVIM VI3BPIIEHEM.

25 JenHa of Te iBe XunepyuH@nanyje o yKynHoM o6e3Bpeh1Bamy HallMOHaIHe BalyTe jomI
yBeK 3ay3uMa Tpehe MeCTO y 11e/IOKYIIHOj MMCAHO] CBETCKOj CTOPUjI.
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yHyTap 30 rogyuHa Off XMIOTETUYKOT JaHa y3MMama KpeauTa MHAEeKCUpPaHOT
y CHF), nsBecHo je ma menpecujauuja RSD y ognocy vHa CHF y nsnocy ox
111,5% KyMy/IaTMBHO 3a ieceT IOCMaTPaHUX OAMHA (BUeTH Tabemy y mpu-
JIOTYy) HMKAaKO He MO)Ke OMTHU IIpOIJIallleHa 3a PeajlHO HeNpelBUANBY, OHO-
CHO eJIeMEHTapHMM 4MIbEHUIIA IPOTUBPEYN CTaB [la yTOBOPHE CTpaHe HUCY
MorJIe y3eTu y 063up Takas maj kypca RSD y opgrocy Ha CHF xao moryhHocT
TellaBara Ha JeBM3HOM TPXKUIITY.

Crenehe 6MTHO muTame je jefHAKOCT BPETHOCTY [JaBama y CMUCTY
ygaHa 15 3akoHa o obmuranmoHuM ogHocuMa. C TuM y Be3nm Tpeba yBek
UMATU Y BUAY Ja Cy XUIIOTEeKapHU KpeAuTV HaMEeHCKU — HaMeHeHM Cy Ky-
MOBVHM KOHKpETHe HEeIOKPETHOCTU U He MOTy Ce YIOTpeOUTM HU 3a IITa
apyro. Crora je U3BeCHO Jja HEIIOKPETHOCT 1 IeHa BPETHOCT Tpeba na Oyny
Ieo TUX pa3sMaTpama, aKO He Kao IbJXOBAa OCHOBHA /MHUja, OHO CBaKaKo
Kao 1moMohHa, MONyT NMUTama Jja MM Ce NaHaC AMHAPCKMM M3HOCOM KOji je
Tofie/beH KOPUCHMKY KpeIMTa MOXKe KYIUTHU MCTa MIM CIMYHA HEHOKpeT-
HOCT KOjy je OH Taja 3a cebe npubasmo.

CxXofHO TOMe, jefHAKOCT faBama Tpeba fa ce mcrmryje u msMmeby
BPEIHOCTH HETIOKPETHOCTH KOja je KyIl/beHa, ¥ TO IbeHe BPETHOCTHU Y Tpe-
HYTKy KYIOBHUHe, ¥ KOjy IOCeflyje KOPYCHUK KpeauTa U HeroBux obaBesa
npema 6anny y Buny Bpahama rnaBrHune n nnahama kamare. Ilomro ce pagn
o nopebemy Be BpegHOCTH, OTBOPEHO je NMuTambe AeUHNCAIbA jeAMHNULIE
Mepe, BajopuMeTapa, pedHukoM cyamje CrnujemueBnmha mckasaHo. Bamyt-
HOM KJIay3yJIOM Cy ce obe yrOBOpHe CTpaHe ex ante carmacuie ga ogpeheny
cTpaHy BanyTy, Ha npumep CHE, xopucte xkao mepy BpemHOCTH, 11a je OHZA
HOTIYHO NPUPOJHO Jla Cé NpM pasMaTpamy jeHAKOCTM JaBama YIPaBO
Ta Ba/llyTa KOPUCTHU Kao jepmHMLa Mepe. [Ipyrum peunma, Tpeba mopenntu
BPEIHOCT HETIOKPETHOCTY Y TPEHYTKY KymnoBuHe rckazany y CHF u nsnoc
JOCHeNNX U HeJoCIenux obaBe3a KOPMCHMKA KpeluTa, Takohe MCKasaHMX
CHE?® Y TakBOM yroBOpy ympaBO Cy Ce YTOBOpeHe CTpaHe CIIOXMIe, Ca-
IJIac/Ie CBOje BOJbE, la Mepa BPeJHOCTM MM oOpadyHCKa jemyHuua Oype
CHE Opncryname o Tora IpeAcTaB/bano OM HapyllaBame Hadena pacta
sunt servanda, HapylllaBalbe yTOBOPa, KAKO HETOBOT CIOBA, TAKO VM HETOBOT

nyxa.?’

26 Beoma je 6UTHO #a ce pajM O TPKMUIIHOj BPeZHOCTH, Tj. LieHM HEIIOKPETHOCTH Y Tpe-
HYTKy KYIIOBHUHE, a He y O6MI0 KOM TPEHYTKY. YKOIMUKO je BpeMEHOM, YCIeN, yMatbera
TpaXkibe, IOUIJIO JI0 Majja 1ieHa HeIIOKPETHOCTH, T1a je TMMe Majia ¥ TPXKMIIHA BPeJHOCT/
I[eHa Te HETIOKPETHOCTY, TO HeMa HMKAKBe Be3e ca MITambMMa Be3aHVM 3a KPEIUT KOjUM

jé Ta HEeIOKPeTHOCT KyIl/beHa.

27  Ha npumep, UCKa3 IONYT ,JOCaJ caM OTIUIATHO ... JUHApPa, a U flaj/be AyTyjeM BUIIE [1-
Hapa Hero Ha IOYeTKy KpeMTa, Ipe Hero LITO caM I1oveo Aa ra oTmiahyjem®, He camo fa
je Heta4aH (HMKO He 3Ha Kako he ce kperaru kypc CHF y 6ynyhHocTy, na crora Huko He
3Ha KOJIMKO M3HOCE IeroBe HefocIesne ob6aBese, Tj. KOMMKO AyTyje y JUHApUMA), HETo je
u rpeneBanTaH. Takobe je HeTauHa 1 MpeneBaHTHA TBpAa AnenannoHor cyaa y Hoom
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KonauHo, Tpe6a ocTaBUTI 1 IIUTakbe ¥ KOjoj MepH je 3abenesxeHn Io-
pact kypca CHF y ogHOCY Ha AMHap OTeXao UCIyHelhe YTOBOPHe oOaBese
KOPMCHMKA KpeyuTa MHAeKCUpaHux y Toj BanyTu. Cynuja CnunedeBnh cma-
Tpa a Cy youeHe IIpOMeHe Kypca U ,IberoBa HeraTuBHA JIejCTBA ... HE CaMO
OTeXaya UCIymhembe 06aBe3a, Beh cy 00jeKTMBHO J0BeNa y MUTambe U CBPXY
IajbeT OIICTaHKa caMor yrosopa“ (ctp. 65). Anenanuonu cyn y Hosom Cany
(I>x. 6p. 1781/16) ouemwyje ga je mopactom kypca CHF ,Bucuna obaBese
X Ka0 KOPUCHNKA KpefuTa 3HaTHO yBehaHa Te oTe)XXaBa MCIyHemwe Yro-
BOpHUX obaBesa“, Bogehu pauyna o popmynanuju craBa 1 wiana 133 3akona
0 OOJIMralMOHMM OJHOCUMA, KOjU Kao jefHy Of IPeTIIOCTaBKM 3a PACKIJ
yroBopa fiedpuHmIIe ,,HACTYIIabe OKOMTHOCTY KOje OTeXaBajy UCITYberbe YTo-
BOpHe obaBese jenHe cTpane.” llITaBuie, Anenanyonn cyn y HoBom Cany je
yTBpAMo jia je ycnep pacra Kypca CHF ,,3a Ty>xmolie Kao KOpUCHIUKe KpeiuTa
npeysera ob6aBesa Bpahamwa KpefuTa ocTana npeBenmka ‘.

Ocrtaje HejacHO Ha OCHOBY Yera je Cyz 3aK/byuno Ja je o6aBe3a KOpuc-
HIIKa KpeiuTa ,locTana npesennka‘. Koje je To iBe BenmuunHe yrnopenuo aa
6u fo1ao o TOr 3aK/byuka? VI3Imena ma o TakBe aHajM3e HUje HY JOIUIO
WINM MaKap y Npecy[iy HeMa IbeHUX TParopa. A IopacT M3HOCA paTe XUIOTe-
KapHOT kpernTa y RSD Tpeba ynopennty ca HeKMM APYTUM U3HOCOM Y UCTO]
BanyTH. PerleBaHTaH je, Ha mpuMep, U3HOC npoceyHe mwrate y Cpbuju mcka-
san y PCJI, 6ynyhu fa cy xopucHuImM Kpeanura cBoje pare mahamm ynpaso
U3 COICTBEHUX AMHAPCKMX INIPMXOJa, Hajuemrhe M3 IUIaTa. JemMHO ce Taja
mobuja pelleBaHTaH MMOJATAK O TOMe KOjI je /le0 MeCeYHMX NpMMarmba KOPUC-
HJKA KPeJUTa O/Ia3/i0 Ha IHeTOBO CEePBUCHpAIbe Yy BUY Inahama MeceuHe
pare, unMe ce Bpahasa rmaBHuna u mwiahana kamara. YIpaBo je Taj mofjaTak
jemVIHM TpaBY MHIMKATOpP yC/IOBA MCIyHerma YyTOBOPHUX 06aBe3a, jeiuHo ce
Ha OCHOBY Ibera MOXKe 3aK/bYUUTH Ja M je oOaBe3a ,IOCTala IMpeBeInKa‘“
WIN He.

Y nepnopny xoju nounise 2006, a 3aBpmaBa 2015 roguHe, fakie y 1me-
puony Koju je y oBoM papy Beh kopuinheH 3a aHammsy kpertama MHIanuje
u xypcesa RSD y opnocy ma CHF m EUR, kymynaTuBHM pacT IpocedyHe
miare y Cpbuju y RSD msnocuo je 105%, mox je kymynarusau pact CHF
y opnocy Ha RSD msnocmo 111%. Dakne, xymynatusau pact xypca CHF
jeqBa je HELITO MaJIo IpeTeKao KyMyaaTuBHM pacT miata y Cpouju y RSD.

Capy fa je ,cTame gyra Ha #aH ... 2015. roguse ... RSD nnm no cpepgmeM Kypcy Ha 0OBaj
maH ... CHF“ (Ix. 1781/16). O6pauyHcKa jenyHNIA, Mepa BPEJHOCTI y OBOM YTOBOPY
jecre CHE a ne nuuap. IIpema Tome, crame fgyra ce mepu y CHE a xonuxu je To usHOC
y RSD Ha ofpebenn gan motmyHo je mpeneBantHo, 6yayhu ma ce pagy o Hemocmenum
obaBesama, obaBe3ama Koje he ce Tex usBpumTI Y 6yAyhHOCTH, IO HEIIO3HATOM KYpCY
CHE. [la je Mepa BpegHOCTM 610 nuHap, a He CHF, mapameTpu oBakBor yrosopa (13Hoc,
KaMaTHa CTOIIa, POYHOCT, CpeficTBa obe3behemwa) 61 61 cacBUM [ipyrojadnju, faaeko
HETIOBOJbHMjI 110 KOPMCHUKA KPEIUTA, YKOMIKO OV YOIIIITe TaKaB YTOBOP M MOTao Jia ce
3aK/by4N.

40



10-12/2016. Bopuc Berosuh (ctp. 24-53)

Ho Tor pesynrara pouuio je Tex y 2015. roguuy, ca Beh nmomeHyToM Impo-
MmeHoM nonuTrke [IIBajiapcke IeHTpanHe 6aHKe jaHyapa Te TOfjHE KOjoM je
ponymred pact CHF npema TpXUIIHMM YC/IOBMMA, Kao U ca 3alI0YMIbAbEM
¢duckanne xoHconupanyje y Cpbuju koja je fjoBesa 0 CTarHanuje miarta y
HOMMHATHOM (JMHApCKOM) M3HOCY. Y CBMM TOfMHAMA JI0 Tafla, PacT I/IaTa y
Cpb6ujn y RSD 6mo je 6pxu o pacta kypca CHF y ogHocy Ha RSD, mro ce
MoOJKe jacHo BupeTu Ha Cnunn 4.

Cnuxa 4.
OpHoc pacra npoceynnx mnara y RSD n xypca CHF
y ogHocy Ha RSD (2006 = 100)

= [IDOCEYHA N/1IATA = = = = NEBU3HU KYPC
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V3Bop: Haponna 6anka Cp6uje 1 MuHucrapcTBo duHaHcuja perrybonuke Cpbuje.

Yrpaso crora mTo je pact miara y Cpouju ce go 2014. rogune 6uo
6pxn o pacra kypca CHF y ogHocy Ha RSD, Moxe ce 3ak/bydunTi jia je y
TOM IIEPMOTY, OIIeT y IPOCEeKY IOCMAaTpaHo, JOLIIO fia Taja, a He IopacTa
ydyemha TpoIKoBa OTIIaTe aHyUTeTa y MECEYHUM HPUXOAVMAa KOPUCHU-
Ka KpefiuTa, IITO 3Ha4YM Jia YOIITe HUje JOLUIJIO 10 OTeXaBamba UCIyHhermha
yroBopHux o6asesa. JJakse, mopact Iiara takobe crmajia y OKOJTHOCTM Koje
o6aBe3HO Tpeba Jja ce y3My y 003Mp NPIUINKOM OLieIbJBalba /1A /I je HOLIIO
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IO OTe)XXaBama UCIyhemha YTOBOPHe 00Be3e y cMucTy cTaBa 1 wiaHa 133 3a-
KOHa 0 OO/IUTAlIOHNM OJHOCKMA.

Tpe6a, HapaBHO, OMYCTUTM MOTYRHOCT [ja je y HEKOM KOHKPETHOM
cnydajy Kpepura mHpexcupanor y CHF pmomuro, Ha mpumep ycnep mapa
npuxofia KOpucHMKa Kpeguta y RSD, mommo mo mpacTuyHOr oTeXXaBarba
uCcnymeHa yroBopHe o6asese. TakBa curyanuja, mehyTum, He cmaja y oHO
4yMe ce 6aBM OBaj paf, a TO je MUTambe Ja /U je 3abeleXKeHa IPOMeHa Kypca
CHF noBojpHa [ja ce IPUMEHOM MHCTUTYTA rebus sic stantibus cymcku pac-
KIMHE YTOBOP O KPEMUTY Ca BaTyTHOM KJIay3y/IOM.

IV Moryhu ncxopu

YKonmKo cyzoBy 6yly NpaBOCHaXKHO PacKWUA/IN YyTOBOPE O KpeauTH-
Ma unpiekcupanuM y CHF ycnen usmermeHnx OKOTHOCTH, a Ha OCHOBY pacTa
kypca CHF y ognocy na EUR, USD wumn RSD, nonyt npecyne Anenanuo-
Hor cyna y Hosom Capy op 1. centembpa oBe ropmue (Ix. 1781/16) wnn
cxopHO mpenopynu cyauje CnmjernrdeBuha nsHeToj y mwerosoM pedepary u
MHTEPBjYY, MOXKe Ce Y OBOM TPEHYTKY caI/lefjaTyl HeKOIMKO BPCTa MCXOfa.

[IpBy rpymy umHe KpaTKOPOYHM MCXOAM — TO CYy OHU KOjU TeHepu-
Iy mocnenyie mo 6aHke M Jy)XKHuKe Koju cy Beh momgHemm Tyx6e 3a pac-
KIJl YTOBOPA O KpeuTy ca BalmyTHOM Knaysynom y CHF ycnen nsmemennx
OKOJTHOCTH. VI3BecHO je fia je pacKMaoOM yroBopa Ha OBOj Ha4MH HOTPeOHO
YCIIOCTaBUTH CTakbe IIpe BheroBIUX IIPaBHMX JiejcTaBa, HACTaHKa IIpaBa 1 o6a-
Be3a M IVXOBOT U3BplIewa. [lopen Tora, moTpe6HO je HaJOKHAJUTU IITe-
Ty OHOMeE KOjJi je CBOjy YTOBOPHY 06aBe3y y MOTIYHOCTY M3BPIINO, & TO Cy
OaHKe, Off CTpaHe OHOTa KOju je TY>KOOM 3aXTeBao CYACKY PacKuj yroBopa
360r IpOoMemeHNX OKOMHOCTU. CXOIHO TOMe, Tpeba OYeKMBaTH Jja KOpuc-
HUK KpeJJTa BpaTy IIelIOKYIaH M3HOC NPUM/bEHUX CpeJicTaBa, yMameH 3a
mocap ucmnahene o6aBese mpema 6aniy (BpaheH fieo raBHuue u mwiaheny
KaMaTy), a Ha I[eJIOKYIIaH M3HOC IPYM/bEHOT HOBIIA ITaha 3aKOHCKY 3aTe3Hy
kamary.“® [loctaB/pa ce muTame y K0joj ce BalyTu obpadyyHaBa oBo Bpahamwe
(wero rmaBHMIE), a TMMe U Itahame (HakHaga mITETE), HE3ABMCHO Off TOTa
y Kojoj he ce BamyTn oHO M3BpHIINTH.

Cynmja CrmjerryeBuh cmaTpa, Kao mTO je Beh HanoMeHyTo, a Ty>KHUK
Bpaha ITyH! M3HOC ITaBHUIlE KPeANTa y AUHAPUMA, Y OHOM (IMHAPCKOM) 13-
HOCY Y KOMe Ta je IPUMMO, & Of} TOTa Ce Oy3MMajy OHM AMHAPCKU U3HO-

28 YKOMMKO Cy Kpe#uTHe ob6aBe3e PeNOBHO M3MIUpMBAHe, OH/JA Ce HETO M3HOC KOjU KO-
PUCHUK Kpeaura Tpeba fja mIaty 6aHIy CBOAYM Ha HEJOCIeNM M3HOC IMIABHUIIE YMatbheH
3a wraheny xamary, anu yBehan 3a 3aTe3Hy KaMaTy Ha LIeJIOKYIIaH M3HOC IPUM/bEHUX
CpeAcTaBa, a IpeMa aHYUTeTHOM IIIaHy, 6yayhu fia ce kamara Mo)ke 0OpadyHaTy caMo
Ha HeoTmaheHn feo rmaBHUIE.
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CI KOju je KOpUCHUK KpenuTa Beh mmatmo (y masmem Tekcty RSD pemnreme).
Ykonuko 61 ce 0BO MUIIbele MIPUXBATUIIO, MOITIO 61 Aa mobe mo ancyppue
cuTyanuje y Kojoj 6u 6aHka Mopana fja miatu ogpeheHrn HoBYaHM M3HOC KO-
PUCHUKY Kpeputa, Oynyhu ma 6m cyma pocajaimmux AMHApcKux Ivahama
KOPUCHUKA, ycrten pacta kypca CHF/RSD, morna ma 6yne Beha op yxymHor
M3HOCa IIpYM/beHe ITIaBHULIE Y AUHAPUMA, YaK 1 yBehaHe 3a M3HOC 3aKOHCKe
3aTe3He Kamarte. Jlakite, y oBakBoj cutyanuju RSD pemreme foBoayu 1o Tora
ma 6aHKa oxpeheHM M3HOC Mopa Jla IUIATML OHOM KOjM IIO CYJCKOM PacKMm-
Iy YyTOBOpa O KpeIMUTy U fHajbe 3aJpyKaBa HEIOKPETHOCT. 3aHUM/bUB MCXOJ
KalMTalHe TpaHCaKIMje — HeKO je Ha TPXXMIUTY HpuOaBUO HEIMOKPETHOCT,
eeKTMBHO je HUIITA HYje IUIaTHO, 3a TO je jolr fo6uo oppeheHn M3HOC HOB-
113, a 1o Ipecyan o nospahajy gaTor M HaKHAAM IITETe.

HesaBucHo of Tora, yKONIMKO 61 ce MPUMEHNIO OBAKBO pellerhe, OHO
OU HEMMHOBHO MIOBEIO [O 3HATHMX (UHAHCHUjCKUX rybuTaka cBux OaHa-
Ka Koje cy mopenmuie Kpenure unpgekcupane y CHE 6ynyhn ma one u mame
Mopajy #a otiutahyjy cBoje o6asese y CHE koju 61 1o cBojuM prHaHCHjCKIM
nocnepuuama 6vam 6muckm (3aBUCH Of CIydaja o CTydaja) MOcIefuLama
HeusBpllewa QMHAHCHjCKe obOaBe3e, C TMM IITO OaHKA y OBOM CIIy4ajy He
Oy Mor/Ia /ja aKTUBUpA XUIIOTEKY U Aa Ce HaMMpU 13 IPOfaje HeOKPETHO-
ctu. OBo 6u nMano HensbexxHe HOCIeANIe o OumaHc ycrexa 6anke. Heke
of 6aHaKa, y 3aBUCHOCTH Off HUXOBE pelaTuBHE U3/I0XKEHOCTH, 3abeexn-
e 6u camo map nmpo¢ura, Kok 6u gpyre 3abenexxnne GUHAHCUjCKM IyOUTAK
y TIOITIeNy LIeJIOKYIIHOT ITOC/IOBama, KOj! je MOTPeOHO MOKPUTH, Y KPajiboj
NMHYjU, OTHMCYBakEM IIOTPaKMBamba Ha TepeT Kamurana. Jourio 6u gakie,
[0 yMamea IPUHOCA Ha KAIlUTaI U 0 yMambeha U3HOCa MHBECTUPAHOT Ka-
nuTana y 6aHke.

YKonmko 61 ce y mpecyzy o 3axTeBy 3a mopahaj gaTor (credeHor 6e3
OCHOBA) M HaKHajM ILITeTe BpefHOCTU MeDhycoOHMX haBama obpadyHaBaje
y CHE mnosunuja 3a 6anke 611, HadyelHO IIOCMAaTpaHo, 6uta 6ospa, MehyTnm,
OHJIa Ce TIOCTaB/ba HEKOMKO OMTHNX muTama. CBa OHa Cy Be3aHa 3a oOaBe-
3y KOPUCHMKA KpeauTa fa GaHIM BpaTy YKyIaH M3HOC OaHYMHMX [aBarba
yMalbeH 3a Hheroba f0cajalliiba faBama, a Ha CBe TO jOII M M3HOC 3aTe3He
KaMare, OOpadyyHaT IIPUMMEHOM CTOIle 3aTe3He KaMaTe Ha LIeJIOKYIIaH M3HOC
IJIaBHYILE KOjy je TIPMMMO KOPUCHMK KpPeIuTa, a CBe Ha OCHOBY IIpecyfe 1o
Ty)6u 6anke 3a oBpahaj FaTor M HaKHA/y IITETe KOjy MOJHOCH GaHKa.”

29 IlpernocTaBiba Ce, jeFHOCTABHOCTH pajiy, fa 6aHKa, OfMax I10 IPaBOCHAXKHOCTH TIpeCy e
0 PacKUy yroBopa 0 KpeIuTy 360r IpOMemheHNX OKOTTHOCTH, TY>KU KOPUCHUKA KpeanuTa
saxrtesajyhn nospahaj ctedenor 6e3 mpaBHor ocHoBa (Bpaharbe ITaBHMIIE YMarberbe 3a
CpencTBa Koja je 6aHKa Beh IpuMmIa TOKOM OTIIaTe KpenTa) M HaKHafy 1mTeTe. Taksa
Ty>6a 6u 6mIa MOTpebHa y yCIOBMMA Y KOjMMa IIPecysia O PacKuLy yroBopa He CafpKu
uspeky o Bpahamy npyumsbeHor, nomyT Beh IuTHMpaHe Hpecyne AIeTalMOHOTr Cyha M3
Hosora Capa ox 1. centem6pa 2016. romHe.
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Y Toj curyaumju, KOpUCHMK Kpemura Tpeba na mobe mo MMKBUIHUX

CpencraBa KOjI/IMa he BpaTUTN HETO-ITTAaBHUITY 6aH]_U/I 1 IVIATUTU 3aTE€3HY Ka-
Mary. To C€, HAa4Y€/IHO IMOCMATpaHO, MOXKE€ YIMHITH Ha IBa Ha9MHa.

(1) ITpomajom HeNMOKPETHOCTH, IO LieHM Koja je, uckasano y EUR, ma-

Hac HIDKA Off IleHe KOjy je OH IUIaTio, 300T reHepaHOT Hajja lieHa
HEIIOKPeTHOCTY M3a3BaHOr (puHaHCUjcKoM KpusoM u3 2008. ropu-
He U peliecujoM Koja je crmeguia, a y CHF je jour Huka, ¢ 063upom
Ha pacty kypca CHF y ognocy Ha EUR.

(2) IIpubaspamweM KpeguTa KOjuM OM ce IUIATMO HaBeJeHU M3HOC,

CBOjeBPCHO pedUHAHCKpalbe IyTa.

IIpBa curyanmja je HeCyMIBVBO HEIIOBO/bHA 110 MY>KHUKA, Oyayhu na

he 6utn Ha 3HaTHOM ry6uUTKy. Taj dMHAHCHjCKM TyOUTaK Cafpu: rybUTaK
HEIIOKPETHOCTY y3 HOBYaHY KOMIIEH3alliijy Koja je Mama Off IleHe KOjy je 3a
By I1aTno (ycreq majia BpefHOCTY HelmoKpeTHOCT! 1 nafia kypca EUR y on-
Hocy Ha CHF), a nyraha 1 3aTe3Hy kamary 10 CTOIM KOja je BUIIIA Off TP>KMIII-
He KamaTHe cTome. Crora je OIpaBJaHO MPETIIOCTaBUTHU fia he my>XHMK mo-
KyLIaTu fja IpubaByu KpeauT KojuM 6u ,peduHaHcupao” fgocreny obasesy,
Hajajyhu ce ycimoBuMa, Ipe cBera y Iorjiefy KamarHe crore, Koju he 6urn
IIOBOJBHUJU Off YC/IOBA IPETXOHOT 3a/ly>KIMBarba.

OBy gpyry wmoryhHoct Tpeba carmematu y cBerny cnegehux

YnbeHNIIA:

30

31
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o XWIIOTeKy Ha HEITOKPeTHOCTM IIPBOT pefia jolll yBeK Mocenyje 6aHKa

K0jOj je KOPMCHMK KPeuTa, O CY[CKOM PacKujy yroBOpa, My>KaH
fla BpaTy 103ajM/beHN U3HOC, TAKO Jja HeKa ipyra 6aHKa MOe yIIN-
CaTy CaMO XUIIOTEKY Apyror pepa. [Iurame cy KOMIIMKYje YKOTMKO
6u 3a Iy>XHMKA IIOCTOjasla MOTYNHOCT pacronarama HeMCIIMCAaHOM
XUIIOTEKOM Y CKNTaTy ca 3aKOHOM o xumorer. >

banka koja Beh mMa xunoreky mpBor pega mma cnabe MOACTHUIIAje
Ja MY>XKHUKY KOjM jy jeé TY>KMO HAaHOBO II03ajMM HOBal] KOjUM OH
Tpeba Ja MCIyHM CBOjy 06aBe3y Koja IIPOUCTIYe U3 CYACKOT pacKu-
ma yroBopa. TuM IIpe IITO OHA MMa YIMCAaHy XUIIOTEKY Ha HEeroBoj
HENIOKPETHOCTH, JaKJe, IbeHa MOTPpaKMBaba IIABHNUIIE YMaIbeHa 3a
IpUM/beHe M3HOCe Cy Ha Taj HaumH obe3behera.’!

3akoH o xunoteunu, Cnymbenu inachux PC, 6p. 115/2005, 60/2015/63/2015 u 83/2015,
1. 53-56.

Mapa To Mo)ke 6UTHU CIIOPHO, Y NMPaBHOj TUTEPaTypy IIPeOBIajiaBa CTaB [a 3a CIydaj
pacKuja yroBopa O KpefUTy XHUIIOTeKa obe3behyje obaBesy mpumaora fma Bpartu
IIpuM/beHN U3HOC. Bup. merammHo: [Iparop Xubep, Mumowm JKnuBkoBuh, Obesbeherve u
yuspuiherve ioitipaxusarpa, beorpap, 2015, 91-92. BugeTn 1cTO 3a jeMCTBO, aKO je Kpe-
mut 06esbebhen u jemcTBOM (CTp. 356).
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o baHka Kojy je Ty>kKIO KOPMCHUK KpefuTa MMa AVpeKTaH MOACTUIIA]
la My He omo6pu HOBU Kpenmt, 6yayhu fa Ha Taj HauuH Inake
BEPOJOCTOjHY IPETIBY SPYTMM CBOjUM K/IMjeHTMMA, KOPMCHUIIIMA
KpefuTa o ToMe IITa he ce TOTOAUTU YKOMMKO ce OfiTyde Ja Ty>Ke
0aHKYy M 3aXTeBajy CyACKM PacKIJ yTOBOPa 300T IIPOMEHEHIX OKOI-
HOCTIL.

 Iloropmrana je mocIoOBHA KAMMa y HOITIERY I1033jM/b/Barba HOBIIA,
HApO4NUTO y norjeny obesbehema 6aHke o BamyTHOT pU3KKa Iy TeM
BaJlyTHe K/1ay3yiie, o YeMy he kacHuje 6MTK BuIlle peun, a HOBYU XM1-
HOTeKapH!U KPEJUT je CBAaKaKO AYTOpOYaH, y3 3HATHY U3JIOKEHOCT
6aHKe pU3NKY, IITO yMambyje BepOBaTHONY oe/bMBamba KPefuTa.

o Ilopgctuiaju apyruMm 6aHKama fia ,pedMHAHCHPAjy* OBaj KpemuT
mamu cy, usmeby ocranor s6or tora mro he To mo mpasuny 6utu
XUIIOTEKa TeK APYTOr pefa M 300r MOropIIama MOCTOBHE KIMMe
03ajM/bMBarba HOBIIA.

HapeneHna aHanusa 1mokasyje fa je IpWINYHO MaJja Haja Ja KOPUMCHMK
KPEeZUTa, IOJ TIOBO/BHIM YC/IOBUMA, OOMje HOBU KPEUT 3a ,perHaAHCHparbe
obaBe3a 13 CTapOT KOji je pacKMHYT, a BelMKa je BepoBaTHOha fa mpopaja
HEIIOKPeTHOCTH IIOCTaHe HaYMH KOjuM Ou ce PMHAaHCUpano usMupeme oba-
Bese IpeMa OaHIM Kao HOC/efuIa mpecyfe o Bpahamy maTor M HakHagu
wrete. [Intame je, mehyTum, ma nmu Ccy u oveKuBama KOPUCHUKA KpefuTa
ucra. KakBe mogctuiaje mpecyze Kojuma ce pacKuajy yroBopu o Kpefury ca
BaJIyTHOM KJIay3y/IOM YC/Iefi IPOMEeHNX OKOTHOCTY CTBAPajy KOPUCHUIIN-
Ma KpefuTa y IOIJIely IIOAHOIIeha TY>KOU IIPOTUB GaHKe KOjiMa 3aXTeBajy
VICTY TaKaB PacKuj, yroBopa?

OproBapameM Ha OBO INTambe Ce Ipeasy Ha pa3MaTpame Jyropod-
HJX MICXOJ]a, OTHOCHO OfITOBOpA Ha NMTame Kako he ce cBM 3aMHTepecoBaHU
npurarohaBaty KpaTkopouyHUM ucxopuma. Hamme, mocras/pa muTame Kako
HaBelleHM MOryhy KpaTKOpOYHY MCXORY yTUUY Ha IpuiarohaBame CBUX 3a-
VHTEPECOBAHMX, KaKo he ce MPOMEHNUTH IHIXOBA OYEKNMBaba U MOfCTHULAjN
fia ce MOHAIIAjy Ha ofpehenn Haunu. Vako, Ha IPBY NOITIEf, CYACKU PACKUL
YTOBOpa O KpeAUTY KOPUCHUK KpeanuTa MOXKe fja JOXKIMB/baBa Kao CBOjeBPCHY
»10beny*, Ta ,mobena“ Moxke BeoMa J1ako jja ce npersopu y ITuposy, yko-
nmKo 6yde MOpao ja Ipofa HEMOKPeTHOCT pajy Bpahama IpuM/beHOT 1
mrahawa HakHaje mrete 6aniu. [Ipobmem, MehyTum, nexn y BpeMeHCKO]
pasznBojeHoCTM (IIpBe) IPaBOCHAXKHE IIpecyAe O PacKuAy yroBopa ¥ IpBe
IpaBOCHAXHe Ipecyfe o Bpahamy cTedeHor 6e3 ocHoBa u mahame Ha-
KHajle mrteTe GaHIM yCIe CYACKOT pacKuja yroBopa o Kkpepury. Vimajyhm y
BuAy Moryhy croxeHocT mpegmera Bpahama CTe4eHOI, HAPOUUTO Y MOITIEHY
jemMHMIIe Mepe, Kao U HaKHaJle IITeTe YC/Iel CyACKOT PacKuja yToBOpa yCces
IPOMEHEHNX OKOMHOCTH, a y3uMajyhu y 0631p CHaXKHO CyNpOTCTaB/beHe
MHTepece 00e cTpaHe (Mrpa ca HY/ITOM CyMOM, je3MIKOM Teoplje Urapa), ITo
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JIOBOZM IO >Ka/ION U jefjHe U IpyTe CTpaHe, MOXe ce odeKuBaTy Aa he ce nmpsa
IPaBOCHAXKHA IIpeCyJa YeKaT! TOfMHaMa. Y TaKBUM YCTIOBUMA, YKOIUKO
Oyzy mocTojaja O3UTUBHA OYeKMBamba KOPUCHNKA KpeauTa, oHa ia he cxopn-
Ho npenopyuu cyauje CnujenueBnha BpahaTi MCK/bYy4MBO IPUM/bEHU U3-
HOC 00padyHaT y IMHApyUMa, IOAirpejaHa MO3MBIMa KOjU lo/ase Y MefyjuMa,
KaKo Off IIPaBOCYHMUX 3BaHIYHMKA, TAKO 1 Off YAPY>Kekba MOTpPOLIada, MOXe
ce OYeKMBaTH fia ce 3HaTHO yBeha O6poj Ty>x6u 3a packup yrosopa y CHE, a
IpecyAy O pacKyujy yroBopa HEeMMHOBHO IpaTu Ty>k6a o mospahajy maror
¥ HaKHa[[¥ LITeTe, OHJIa Ce, Y OBAKBOM CLIEHApMjy, MOXKe OYEKMBATH fia Ce
sHatHO yBeha 6pOj MapHMIA ¥ TO Ha CBUM HMBOMMA CyfoBa.>> To sHaunm fa
ce y cBakoM off nocrojehux xunorexapuux kpenuta y CHF mMory odexmuBaTu
iBe IApHHUIIE, jefHa Ha OCHOBY Ty)XOe KOPUCHMKA KPEelUTa 3a PaCcKuUJ, yro-
BOpa, a [pyra, Ha OCHOBY TyXO0e 6OaHke, 3a Bpahamwe CTe4eHOr ¥ HaKHaAy
IITeTe yC/e CY[ACKOr pacKuja yroBopa 300r mpomemeHNUx okomHoctu. Ca
nocrojehum 6pojeM XMIOTeKapHUX KPeAUTa OBe BPCTe, MOXKE Ce OYeKMBATU
yKymHO 7o oko 40.000 mapruia.>® daxe, mpumarohasame MOHANIARKA TyX-
HJIKa MOXKe Jja IoBefle 10 3HaTHOT yBehama 6poja Tyx6u u onrtepehema cyn-
CTBa Y CMIUCIIY pecypca Koju Tpeba fa 6yiy alnoLypaHu Ha pa3MaTpare OBUX
CTydajeBa. YKONMMKO ce pecypcu He Oyny ysehamy, a To Huje 6aln nsBecHo,
MaKap He Ha KpaTak poK, Taja he sarymeHocT cyjoBa camo fia ce yseha.

Ho, mocrasspa ce nutame npunarohaBama 6aHaka. Y OAroBopy Ha TO
HUTalbe MOTY ce uaeHTUduKoBaTH ABa cleHapuja. IIpBu je ja cymcku packup,
yrosopa o kpeguty npatu RSD pemreme y norneny nospahaja maror u Ha-
KHaJle mTeTe. Y TOM C/Iy4ajy, KOjy HEMMHOBHO 3Ha4M [PaCTUYHO MOTOpLIabe
HOCTIOBHE K/IMMe 3a I103ajM/bMiBalbe HOBILIA, 0Oapame HMBOA IPaBHE CUTYp-
HOCTU (EKOHOMCKM )XaprOHOM pe4yeHO, ex post perylanmujy) U AUCIpOIop-
IVIOHAJIHY 3aLITUTY AY>KHMKa, 6aHKe Kao moBepuony, Hehe nmaru nHTepeca
3a JIyTOPOYHO IPUCYCTBO Ha CPIICKOM Tp>XMIITy. OCHOBHU Pasjior ToMe 6u

32 OuekuBama Cy jeiHO OGMTHA IIPU JOHOLIEIbY OITYKe [ia ce TYXKM 6aHKa. Y ycloBMMa He-
M3BECHOCTH, Y KOjJIMa IOCTOji caMo BepoBaTHoha ofpebeHe mpecyne, ex ante ce He 3Ha
JICXOJI, Of/TyKa ce JOHOCH CaMO Ha OCHOBY odeKkMBama. IIpecyma ompebene Bpcre yTirde
Ha Ta o4yeKnBama. Ha mpumep, npaBocHa)kHa mpecyfa k. 1781/16 o packupmy yrosopa,
HOJMITIA je OYeKMBamba. YKOMUKO 61 ce y mapHuUIy o mospahajy JaTor M HaKHajM InTe-
Te JJOHe/Ia Ipecyha npema cyrectuju cyauju CnujerrdeBuha, To 6u join BuIile MOJUITIO
odekuBama. [Ipo6eM HacTaje YKOJIMKO OUYeKMBaiba He OfiroBapajy ucxony. Ha mpumep,
YKOJIMKO IpecyRy O PacKumy yrosopa (IIpBa IapHuIa), IpaTu Ipecyfa o mospahajy ma-
TOT M HAKHAJ! LITeTe 3aCHOBaHa Ha o6pauyHy y CHE Ilpo6nem je, MehyTum, y Tome 1m0
ce OITyKa O 3aMOuMIbakby MyTa, KOju HEMUHOBHO uMa fiBe dase, JOHOCH ex ante U Ta
omtyka je upesep3n6unna. OHaj KOji je IOKPEHYO TYXXOY 3a pacKujj yroBopa o KpefuTy
yCIIes] IpOMeeHIX OKOTHOCTY MOPpa fia BpaTy JOOMjeHo U fa I/TaT! HaKHaJy LTeTe.

33 Ilpema mopmaumma Yapyxemwa Oanaka Cpbuje, cpesuHoM okTobpa 2016. rogmHe, jour
yBeK je 6mto Hegocneno 19.027 kpepura nugexcupannx y CHE, a ocrarak gyra M3HOCHO
je oxo 869 mmmmona CHE bpoj kpenura nupexkcupanux y EUR je dyetupn, a ocrarak
myra Tpy myTa Behn.
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610 fa Cy CyfcKe B/IACTY AVMCIOPIOPLMOHATHOM 3aIITUTOM JIy>KHMKA 3HAT-
HO 000pWIe IPMHOCE VHBECTMPAHOT KAllWTala M Ha Taj HAuMH HapyIIuie
CBOjMHCKA IIpaBa IHIXOBUX BIACHMKA. TuMe Cy CTBOpEHA OYeKMBama y I0-
ey 6ymyhux HapymaBamwa CBOjMHCKMX HpaBa. To 3Haum fga he crpann
BJIACHMIIM CPIICKMX GaHaKa MMaTH MOACTHUIIA]j /1A IIPOJAjOM CBOjUX I/TaCMaHa
y Cpbuju cBoj KammTas JUCIONMPAjy Ha IOAPYYja ca MOBOBHMjOM ITOC/IOB-
HoM KMoM. ITocenuiie oBakBor pasBoja porabhaja 3HadajHe Cy He caMo ca
CTAaHOBMIITA (PMHAHCHjCKOT, HETO U peaTHor ceKTopa, bymyhu na he ce 3nar-
HO yMambUTK IPWINB CTpaHor Kamurtana. He camo pa he mocrojehe crpane
MHBECTUIVje Ja HAIYIITajy 3eM/by, Hero Hu HoBe Hehe ma fornmase.

Hasepenu cnep morabaja mmao 61 BeoMa Jiolle IOC/IeAnIie IO IIPK-
BpenHu pact Cpbuje. Pagu ce o Tome ma momaha mrenmma y Cpbuju Huje
IOBO/bHA 3a (PMHAHCHMpPaIbe MHBECTUINjA, KOje IPefCTaB/bajy OCHOBY IIPH-
BpefHOT pacra. Ja3 mamely mHBecTMIUja U mTeame Mewa ce y Cpouju us
rOfiMHE y TOIMHY, a/li U Jja/be OCTaje BEOMa BENMKM, ITO C€ MOXKE BUJETHU Ha
cmuy Koja cnepy (Cnuka 5) u Tabenu y aHekcy.

Cnuka 5.
OnHoc crone 6pyTo gomahe mTembe 1 OPyTO MHBECTHUIIM]A

—o— Crona 6pyTo gomahe wrearse (% 64N) Crona 6pyTo nHBectuumja (% BAM)
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V3Bop: World Bank Open Data, http://data.worldbank.org/
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Y 6aHKapCKOM CeKTOpY, HaBefleH! pa3Boj morabaja moseo 6u 10 Apa-
CTUYHOT Iajja KPeAUTHOT IOTeHLMjasa OaHaka, Ia CaMUM TMM JO 3HATHO
Mame IOHYJe NOTPOIIAYKMX KpefuTa U MOropllama BUXOBUX yCIOBa, Ipe
CBEra y IOITIEfy HhIUXOBe I[eHe — KaMaTHE CTOIIe.

Heke on HaBefieHux mocnenmia nsberne 6u ce yKoIMKo ce Ipy Bpa-
hamy creyenor u HakHagu mwrere npumenu CHF pememwe. Mehytum, 'y Tom
CTy4ajy 61 IOIIIO KO HeKMX BeoMa HeraTMBHUX nociennia. OCHOBHU MCXOT,
6u 610 [1a ce ymamyje IIpaBHA CUTYPHOCT Yy TIOITIEy KpeuTa ca BaTyTHOM
K1ay3ynoM. Tu kpeguty mocrajy pamusu Ha Moryhe Tyx6e, 6ynyhm ma ce
HOZIVDKY OYeKMBarba OHMX KOjyu OU 1a pacKuHy yroBop 360r mpoMeHe Kypca
BajlyTe y KOjOj je Taj KpeguT MHEKCUMPaH Kajla IPOMeHa Kyca KpeHe OHUM
CMepOM KOju UM He ofiroBapa. [losuBame Ha MpoMemeHe OKOTHOCTU He Off-
Hocu ce camo Ha CHE. CxopmHo ToMe, He panu ce camo o Kpegutuma y CHE
HETO ¥ KpefuTIMa VH/eKCUPAaHUM y OMJIO KOjoj cTpaHoj BainyTy, 6ynyhn ma
je y CPIICKOM CYACTBY jOLI YBeK pacIpoCTpambeHa (IIOrpelrHa) KOHIIEIIja
lla Ba/JlyTHa K/Iay3yna CIy>KM 3a 3alITUTy IVIABHUIE off MHIaIMje, OTHO-
CHO ryb6uTKa KynosHe Mohu somahe BamyTe. Y TakBUM yc/IOBMMa, obapa ce
IpaBHA CUTYPHOCT IIOCTIOBaba 6aHaka, a yBehaBajy ce TpaHCAaKI[IOHM TPOII-
KOBM, OyAyhu fa ce MOTy oueKMBaTy pa3anyuTe Ty6e 1 BUCOKYU TPOLIKOBYU
pecypca aHTa)KOBaHMX 3a morpebe Tx Ty6m. CXOHO TOMe, je;luHO Cy CH-
TYPHM, Y CMUCITY IIPaBHEe CUTYPHOCTY, ,9MCTY  AMHAPCKU KPENUTH, OHU KOjI
HeMajy HUKaKBY BallyTHY K/Iay3yiy.

[Tocnepuia TakBe MpoMeHe CTpaTeruje 6aHaka joBena 61 Ko ApacTud-
HOT 0bapama IIOHy/le KpenyuTa Ha floMaheM TpXKMINTY, HAPOUYNUTO AYTOPOYHMX
KpefuTa y Koje CIafiajy ¥ XMIIOTeKapHN, 1 TO He caMo ¢puandkum, Beh u mpas-
HyM muuMa. Pagnm ce o cnepehem: Bogehy pauyHa o BanyTHOj ycknaheHOCTN
M3BOpa ¥ IIacMaHa, 6aHKa he mmacupaTi caMo oHe IMHapCKe M3HOCE 3a KOje
uMa JayHapcke n3pope. Ce 1 fa xohe #a gpyrojaunmje mocnyje, To He 61 Mor-
na 360r nopzakoHcKux mponuca Haponne 6anke Cpbuje o ouyBamy BalyTHe
yckmaheHocTy M3Bopa M IIaCMaHa ¥ OTpaHMYaBaa HETO OTBOPEHE JIeBM3HE
HO3UIIMje TUM IIPOIMCOM. Y TOM CBeT/Iy Tpeba careflaTy YMIbEHNIy fia CY
muHapcky ussopn y Cpouju Beoma ockyaHuU. [JJMHAPCKY IITEIHN YIO3M, [yTO-
POYHM JIeI03UTH, KaKo I'pal)aHa, Tako 1 IIPaBHYX /LA YMHE CBera 7,5% YKYII-
He mTeme.>* OunrneHo je ma rpabanu CpOuje joln yBek HeMajy IIOBepema y
AVHAp Kao CTabWIHY BanyTy, Beh cBoje memosure (IOTpakuBama), HAPOUM-
TO OpOY€He, IIJIACUPAjy Y CTPaHOj BalyTH, HE3aBYMCHO [0 TOTa IUTO AMHAPCKY
IITeA by IIpaTe BUIIE KaMaTHE CTOIIe U JiofjaTHe IorogHocTy (ocnobabhame of
nopesa Ha Tpuxoyie off kamare).” Jlake, mocTojehy KpequTHM TOTEHIMjam

34 Tlopmatak ce opHOocu Ha cemreMmbap 2016. rofuHe, HOCAERHY PACHOMTOXMUBYA MTOJATAK
y BpeMe mHucama pana. Buie o ctpykrypu memnosura y Cpbuju Buperu: http://nbs.rs/
internta/latinica/80/index.html.

35 Opryke 0 IeIOHOBaIbY, OFHOCHO OpOYaBaKy CPEACTaBa JJOHOCE Ce MICK/bYYMBO Ha OCHO-
By OYeKVBamba MOHeTapHe cTabunHocTH. Victopuja mHbmanmja u obesspehuBama mu-
Hapa y Cpbuju je TakBe IIpMpoOfe Aa je joII yBeK BeOMa PaclpOCTParmheHO HelloBepere
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mao 6m cBera Ha oko 4,5% mnocrojeher, uMajyhm y Busy ma mosajmpyBarme
AVHapa Y MHOCTPAHCTBY je[lHOCTAaBHO HMje M3BOmbUBO.”” Opnrosapajyhu map
Oy O>KMBeIa ¥ YKYIIHA TIOHY/a KPEIUTa, IIpe CBera AyrOpOYHMX, XUIOTeKap-
HUX KpepuTa. HapaBHo, oHma 61 ce oTBOpWIO muTame obe3behuBama mm-
HApCKUX ITACMaHa Off pU3uKa KyIoBHe Mohy, ITa 61 y TOM IOI/Iefly MOpau
Jia ce IPYMEIbYjy PasIMuuTi MeXaHn3Mu. BepoBaTHO a OM y OBaKBUM OKOJI-
HOCTHMMa JIOIIO O IIPOMeHa IIOC/IOBHE CTpareruje 6aHaka, M TO Tako fa 6u
ce y3aprKaBajie Off JaBaiba JyTOPOYHMX 3ajMOBa, a ycpencpebusane 61 ce Ha
KPaTKOpOYHEe TOTOBMHCKe KpeluTe, Ha CrienudyyHe MOCTI0Be ca IPUBPENIOM
¥ Ha IIpy>Kambe YCIyra, HOIYT YCIyra IUIATHOT IIPOMeTa, IpY KOojuMa HeMa
HMKAKBOI' IUIACKpama KaluTaaa. TuM mpe mTo 6M OBakBe Ipecyfe, CYACKU
PacKuj yroBopa O KpeIMUTy ca BaJyTHOM KJIAy3yJIOM OOpasjIoXeH IpoMe-
HOM OKOJTHOCTM yCJIef] TOpacTa Kypca BajlyTe Ha IITETY KOPUCHMUKA KPENUTa,
jacHO TOC/Iajle CUTHAJ Ja CYHOBM IITHUTE JYXKHMKE, aKO HUIITA JPYro OHMA
JlaJIeKO BUIIIe HEro IoBepyolie. Y TaKBUM YC/IOBMMA CMambyjy ce HOACTULIAjN
MOBEPMOLMMA [ja II033jM/bYjy KalluTall.

OBakBOM, LIMPOKOM IIPMMEHOM WMHCTUTYTa rebus sic stantibus xao
mrto ce fgoraha y ciydajy BamyTHe kiaysyie, mpaBocybe mmasbe jour jeman
BEpPOJOCTOjaH CUTHA/I — Ja je BO/bHO Ja OBaj MHCTUTYT €KCTEH3MBHO NPHU-
Memyje, ja IpUMeHa OBOT MHCTUTYTa Hehe 61Ty nsyserak, seh mpasuo. To
CTBapa IOACTHIIAje 32 MOPA/IHY Xa3apf, He CaMo y IOC/IOBHYM TPaHCaKIyjaMa
y ¢uHaHCHjcKOM ceKTOpy, Beh y CBUM ApyrMM IpUBpENHMM MeTaTHOCTH-
Ma. Hamme, oBUM ce cTBapajy HMOACTMIAjM ydYeCHMLMMA Ha TPXMIITY Aa
CKJIallajy pU3NM4He yroBOpe, PUSMYHE IIOC/IOBHE apaH)KMaHe U Jia, Kaja ce
Oyzie aKTMBMpPAO aHTULMIVPAHN PU3NK, Kaja IOCTOBalbe He KpeHe IUIaHM-
PaHUM IyTeM y U3MEHEeHNM OKOTTHOCTMMA HOoTpaxke MoryhHocT fa usaby us
PU3MYHOT ITOCTIOBHOT apaH)KMaHa y KOji Cy CBeCHO ylUIN. Pelrere y more-
Iy jemuHuiie obpadyHa npu Bpahany o6ujeHOr 1 HaKHaje LITeTe Y BEIUKO]
Mepu he ofpenuTy cHary oBor mopCTHIAja.

V 3akmpyqak

(1) Cpxa BalyTHe K/Iay3ysie jecTe 3alITUTa GaHKe Off BaTyTHOT PM3M-
Ka U TO TaKO LITO Ce BaJyTHY PU3UK Y NMOTIIYHOCTH Tpebalfyje Ha

y momahy BanyTy. 3a yMarmeme TOI HelloBepera MOTPeGHO je AyrOrofMilibe UCKYCTBO
MOHeTapHe CTabVIHOCTH.

36 Meby6aHkapcko IO3ajM/BMBarbe AUHAPA YCIOB/BEHO je BEMYMHOM AMHAPCKUX Te-
IIO3UTa, a y cnyqajy XUIIOTEKApHUX KpeauTa NMHApPCKUX ITEIHUX, ,[IYI‘OPO‘{HI/IX, a He
KPaTKOPOYHMUX, He TPaHCAKIVOHUX fleno3nTa. [Ipema ToMe, IIO3ajM/bMBatbe IMHApPA Ha
momaheMm MelybaHKapCKOM TPIXKUIITY, 3a pas/MKy Of MO3ajM/bMBarba [ieBNU3a Ha CBET-
CKOM Mel’)y6aHKapc1<0M TPXNIITY, Tj. Tp)KI/IIJ_ITy KalmnTasa, HE MOXXE 1a yBeha arperatuu
KpemuTHY noTeHIyjan fomahux 6aHaka. Y KpequTHM MOTEHIMjan G6aHKe YK/bYUeH je u
eH Kaluras, obpayyHar y AuHapuma.
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KOPUCHMKa KpeiuTa. YK/Iamare BalTyTHe K/Iay3yJie, He caMo fia 6u
OaHKe M3IOXXWIO BaTyTHOM PU3UKY, HETO Ou, KPaTKOPOYHO IIO-
CMaTpaHO, yrPO3UIO CTAOMITHOCT PUHAHCHCKOT CHCTeMa.

(2) Cspxa BanyTHe KIay3ysie Huje 3alITHTa OaHKe Off pM3MKa KyIIOBHE
Mohu, ofHOCHO of 06e3BpehuBama AMHAPCKOT ITacMaHa Te 6aHKe
ycnen vHOIauje, MepEeHO MHAEKCOM pacTa MOTPOLIAYKMX IeHa.
Jlo mokTamama TOr MHAEKCa U IpOMeHe Kypca u3abpaHe BamyTe
y OHOCY Ha juHap Mo)ke fia fohe camo cinydajHo, a BepoBaTHOha
3a TaKO HEIITO y C/Iy4ajy AYTOPOYHNUX KPENUTa je 3aHeMap/bUBO
MaJa.

(3) Iopact xypca CHF y ogrocy na EUR, USD n RSD y nportexnux
ieceT TOIVHA, Off KaKO Cy IOYeIM fa ce ofoOpaBajy JyropouHM
kpenutyu nHpekcupanyu y CHE, Huje HuiTa HeOOMYHO 1 HEOUeKu-
BaHO, Oyayhn fa cy TakBe, ma u Behe mpomeHne Tor kypca Beh 6ue
3abenexxeHe y TpU/eCeTOTOAMIIbeM Iepuopy (Hajuenrha poyHoCT
XUNOTEKAaPHNUX KpeAnTa) KOjU je IPEeTXOAMO IIPBOj TOAMHY Y KOjoj
CY laBaHU XuUINoTeKapHM Kpegutu nupexkcupanu y CHE Ono mTo
Ce jeTHOM JJOTOJMJIO CBAKAKO Ce MOIJIO MPEBUMIETH, OFHOCHO OYe-
KUBATH, TAKO Jja HUKAKO He MOXKe Jia Oye IpOMemheHa OKOTHOCT
y cMuciny 3akoHa 0 ob6muranyoHuM opHocuma. CXOHO TOMe, He
IIOCTOj€ YCTOBY 3a CY[CKM PacKuj, yTOBOPa O KpefuTUMa MHJIEK-
cupannma y CHF 360r mpoMemeHnx OKOTHOCTH.

(4) Ykonmuko cymoBM IOCTYyIIe [ipyraduje ¥ pacKUHy yroBOpe O Kpe-
INUTY ca BJIyTHOM KJIay3yJIOM, OTBapa ce NMUTambe jefNHNUIe Mepe
npu Bpahamwy f0oO6MjeHOr ¥ HAKHA/IM IITeTe. YKOIMKO Ta jeAVMHNUIIA
6yne RSD, Hecymmuso he Outy HapyleHa jefHaKOCT faBama, a
Oanke he mperprnern 3HayajHe PUHAHCHUjCKe TYOUTKe, HITO MOXKe
TOBECTU IO HbMXOBOT M3/IACKa Ca TPXKUIITA. YKOMMKO Ta jefMHIA
6yne CHE ny>xuunu he ce Hahm y Beoma HenmoBo/bHOj cutyaryje,
y3 3HaTHYy BepoBaTHohy fa he Mopatu ja nmpopjajy HEOKpeTHOCT
fla 61 HaMMpPUIM HOBOHacTajie o6aBese. Y CBAKOM CITydajy, MOXe
ce OYeKMBATH 3Ha4yajaH pacT Opoja Ty>KOMU, KaKo ca 3aXTEeBOM 3a
PacKuj, yropopa, Tako ca 3axTeBoM 3a nospahaj mobujeHor u Ha-
KHaly IITeTe. 3aTyLUIeHOCT CYACTBA, OBOT ITyTa HOBUM IIpeIMeTH-
Ma, cBakako he mopacTu.

(5) HesaBucnHo on paspemema IpeTXORHE AMIEMe, CYHACKM PACKUJ,
yroBOpa ca BaJyTHOM KJ/Iay3yJIOM JI0BeO 01 [0 MOropluama II0-
CTIOBHE K/IVMMe U YMalbera IIpaBHe CUTYPHOCTH, a TO O JOBEJIO 10
npunarohaBama 6aHaKa ¥ APYIMX YY9eCHMKA Ha Tp>Xumty. Moxe
ce OYeKMBaTH YMambelbe IIOHy/ie KpeyTa ca BaTlyTHOM K/Iay3Y/IOM,
Ia TUMe, YC/lIe[, HefoBO/bHe noMahe IITefme M 3HAYajHOT Iaja
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(6)

YKYIIHe IOHY/ie KpeanTa, Kao ¥ MOToplIakhe HhIXOBUX YCIOBA, IIITO
he cBakako ycopuTy npuBpenn pact 3emsbe ¥ CTOra HEIOBO/BHO
yTHLATH Ha 61aroCTarme BeHNX CTAHOBHUKA.

»V/I TIyT y IaKao je momsioyaH KoO6pyM HaMepaMa“ caBpeMeHa je
napadpasa uspexe ,,Lenfer est plein de bonnes volontés ou désirs*
Cgeror bepuapna us Knepsoa (Saint Bernard de Clairvaux) 3anmn-
caHe oko 1130. roguHe. JemaH of JBaJeCETOBEKOBHUX CBETOBHUX
IIHYKA Ha TO je 00 Jia ,HapyllaBame Hadena obesbebyje jaBny
pacsery Tor myTta“. HapyuraBamwe Havena pacta sunt servanda ex-
CTEeH3UBHUM TyMademeM MHCTUTYTa rebus sic stantibus, KakBo ce
y Cpbuju panac sarosapa, o6esbelyje cjajHy BUI/BMBOCT Ha TOM

ImyTy.
Homarak

Tabena 1:

MHupexc notpouaukux 1eHa, napexc kypca RSD/CHE nnpexc xypca
EUR/RSD n unpexc npoceunux miara y RSD (kymynaTuBHU MHEEKCH)

(2006 = 100)
roguHa | VI (nadnaunja)| RSD/EUR | RSD/CHF npocZ{}:;[e;;naTa
2006. 100,0 100,0 100,0 100,0
2007. 113,0 95,1 91,0 128,9
2008. 122,7 96,8 96,1 151,9
20009. 130,8 111,7 116,3 146,2
2010. 144,2 122,5 140,0 157,3
2011. 154,3 121,2 155,0 175,9
2012. 173,1 134,5 175,4 191,6
2013. 176,9 134,5 171,8 201,4
2014. 180,0 1394 180,6 205,1
2015. 182,8 143,5 211,5 205,7

V3Bop: Tlojany o MHAEKCY NOTPOLIAYKMX IieHa Mpey3eTu Cy of Pemy6mudxor 3a-
BOJIa 32 CTATUCTUKY, IIOJAIM O IPOCEYHOM TOAMIILEM KyPCYy AMHApa y OFHOCY Ha
mBajiapcku ¢ppaHak u eBpo of Hapopue 6anke Cpbuje, a mogany o IpoCevHoj Iia-
i1 off MunncrapcrBa ¢unancuja Perrybnuke Cpbuje.
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Tabena 2:
OnHoc crome 6pyTo fomahe mrenme u crone 6pyro mHBecTHMja y Cpbujn
Cromna 6pyTo Cromna 6pyTo Henocrajyha
rogyHa | momahe mrenme MHBECTULINjA CPEenCTBa, Tj. yBO3
(%bOII-a) (% BJII-a) mrentbe (% BJII1-a)
2001. 39 19,2 15,3
2002. 3,1 21,2 18,1
2003. 4,5 22,1 17,6
2004. 34 29,8 26,4
2005. 4,8 24,8 20,0
2006. 4,7 25,0 20,3
2007. 4,8 29,1 24,3
2008. 5,3 30,3 25,0
2009. 3,5 194 15,9
2010. 3,5 18,5 15,0
2011. 4,7 20,1 154
2012. 4,3 21,0 16,7
2013. 6,9 17,6 10,7
2014. 6,6 17,5 10,8
2015. 8,0 17,7 9,7

VizBop: World Bank Open Data, http://data.worldbank.org/
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Boris BEGOVIC, PhD
Professor at the Faculty of Law University of Belgrade

FOREIGN CURRENCY CLAUSE: AIM, DILEMMAS
AND POSSIBLE OUTCOMES

Summary

The aim of the foreign currency clause in the loan contracts is to protect
the bank against the currency risk, not against purchasing power risk, i.e. of
devaluation of lent RSD principal due to the inflation. The recorded change of
the CHF exchange rate against EUR, USD and RSD could be predicted and ex-
pected; hence that does not constitute subsequent change of circumstances. The
recorded growth of nominal average income compensated the increase of the
exchange rate to the great extent. Judicial rescission of the loan contracts opens
the dilemma on the value unit that will be used for the restitution and compen-
sation, and the outcome could be an adverse one for either creditors or debtors.
One way or the other, judicial rescission of the loan contracts due to rebus sic
stantibus doctrine would create legal uncertainty, decrease the loan supply by
banks and slow down country’s economic growth.

Key words: loan contract, foreign currency clause, subsequent change of
circumstances, judicial rescission of contract, legal uncertainty.
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Kpucinuna bAJTTHOKAH
CTY[IeHT JOKTOpCKMX cTyauja IIpaBHor ¢akynTera YHUBep3uTeTa
y beorpapy

OCHOBHM M3A30BU N IIPEITPEKE 3A
VMHTETPALIN]Y MITAOUX Y TP KUIITE PAJA

Pe3ume

Mnagu nucy jequuciieena ckyhiuna. MehycobHo cy pasnuuuiliu Kao u
cee gpyie gemoipagcke kateiopuje. Y nuitiepattiypu ce UCU4y pasniuquiiiu
Kkpuitiepujymu rwuxosoi knacupuxosara. Ciioia he, najipe, 6umiu ykazamo
Ha ogcyciieo ouwilienipuxeahene gepunuyuje Mragociiu, any u Ha xeitiepeie-
Hociu ose kaileiopuje 3aiocnenux. Mnagu pagnux y Eepoiiu, anu u mnagu
DPAagHUK KOg HAC, HANA3U Ce y He3a8UgHOj Ho3uuuju y iopeherwy ca cidapujom
ciiapocrom koxopitiom. Citiola ce, yeHMIPAnHu geo paga OgHOCU HA KibyuHe
u3as3oee ca Kojuma ce Maagu cyo4asadjy y iepuogy mpansuyuje us geilurocitiéa
Y 0gpacnociti Kao wiiio cy: He3auocneHoci (HeakiiuBHOCHI), HeclangapgHu
06nUYY 3aTIOUBABAA, JUCKPUMUHAYUA HA PAGHOM Meciliy, HemoiyhHOCI
ociieapusarea pasa Ha upasuuny 3apagy. Ilocebna tiaxcroa 6uhe iloceehena
yiiuyajy obpasosara Ha 3anouiwusocii maagux. Oso ciioia, jep eehuna es-
polickux gpiasa yipaso y o6pasosary sugu peuierve 3a cysoujaree ipobnema
He3aU0CIeHOCTU MAAGUX U HoUX08Y ONAKWAHY UHIHeIpAuUjy Ha Hpicuiite

paga.

Kmwyune peuu: mnagu pagruuyu, gepuHucare MAAGociiu, Kpuiliepujymu
Knacuguxayuje, upeipexe WpHUWITTA paga, 00pa3osarbe
MAAGUX.
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I YBop

Y Penry6muny Cp6uju ox Mnagux ce odekyje MHoro. IIpe cBera, fa 6ymy
HOCHOIY HOBOT €BPOIICKOT [IyXa IIPOMEeHa, Kao 1 fja Oy/ly y IpBUM pefjoBIMMa
TPaH3UIMOHNUX 30uBama 1 pepopmu. 3aTo ce, HEPETKO, O MIAiUMa KOJ HaC
rOBOPMU Ka0 O KaTeropujyu Koja IMpojasy Kpo3 ABOCTPYKY TpaH3uuujy. Mia-
I, HajIpe Tpenase 13 (ase 3aBMCHOCTH Off APYTUX Yy CAMOCTATHOCT, M37Ia3e
M3 IpYMapHe ¥ OCHUBAjy COIICTBEHY MOPOMMILY, OKOHYaBajy 00pa3oBame U
Tpa)ke CBOje MECTO Ha TPXKUIITY pajiHe cHare. Ty ,/IMYHY TPaH3MUIUjy" OHM
TOXXMB/baBajy Y Op>KaByU ITOCTCOLMja/IMCTUYKOT PEXMMA, Koja ce M caMa Ha-
Ma3y y TpaH3NUIUjM U Ha Iy Ty IpuapyxuBama EBporckoj yanju. Mebhytnm,
HU Y JIETMCTATMBHUM CUCTEMMMA, HU y HALMOHAJIHUM IOJIUTMKAMA KOje
ce OffHOCe Ha MJIajie He IOCTOju omuTenpuxsaheHa meduHuIMja Mmajo-
ctu. Hajuemhe medmuunmje mmagoctn, crora he 6utu anammsupane caMo
y 3aBUCHOCTHU Of ,KOHTEKCTa 1 MOTpebe®, a 6uhe ykasaHo M Ha OCHOBHe
KpuTepujyMe auBepsudukanmje maagux. Maagu ce cBe denrhe mpoMoOBuUIIy
Ka0 HajBXHUjM IPYLITBEHM PeCyPC U XeTeporeHa CKyIMHa. YIPKOC TOME,
4eCTO, He JOCTIDKY CBOj ITyHU IOTEHLMjal, jep Cy IpuHyheHn ma ob6asbajy
IOC/IOBE KOj€é HE MCIyHaBajy OCHOBHE IOCTY/AaTe JOCTOjaHCTBEHOr pafia.
Tako je 360r, adpupmarije npuHIMIA ,,06MI0 KOjU 1IOCA0 je fobap mocao’, Kao
1 300T HEJIOBOJ/BHOT ITO3HABAMa 3aKOHUTOCTY Ha TPXKMIITY pajia ca KojeM ce
IPBM Iy T CyO4aBajy 110 OKOHYaHOM 06pa3oBHOM nporiecy. Crora he ce y pagy
yKasaTy Ha K/by4He 13a30Be Ca KOjMa ce MJIafiM CyouyaBajy, MaKo Cy UCTHU
BUILIECTPYKYU, KOMIUIEKCHY ¥ HUCY MCHPIHOT KapakTepa. Iloce6Ha maxkma
6uhe mocsehena o6pasoBamy M 3amoOLUBMBOCTY, a ycien Mu3HeHabyjyhmx
TeHJjeHLIMja Ha TPXKUIITY MJIafie pajHe CHare.

IT ITojam MIagMX ¥ BBUXOB 0COOEH MON0XKAj Y APYLITBY

Mnagoct je moce6HO XMBOTHO pas3folbe y KojeM ce, y3 61oyomi-
KO 1 IICMXOJIOIIKO Ca3peBaibe, OfBMja U IIPOLieC YK/by4lBaiba MOjefUHIA Y
apywTso. Taj mepuos ynpaBo je mepuop TpaH3uIMje U3 IeTUHCTBA U 3aBUC-
HOCTM Off APYIMX, Y OFPACIOCT M CaMOCTATHOCT Mafor mojeaunua. Oco-
OeH 1o/I0XKaj OMJIa[iVIHe OIVIefid Ce y TPAH3UTOPHOCTYU HUXOBOT APYIITBEHOT
nonoxaja. Hucy pgena, ma He y)xuBajy 6eHepuumje U IpaBa feTeTa, HUTU
cy obyxBaheHnu ,npuHIUIOM Haj6o/per MHTepeca“. OIeT, HUCY HU OApac-
N, Ta He Y>KMBajy MOTYRHOCTM M NpUIMKe JOCTYIHE OfIPAC/VM YTaHOBM-
Ma [pYyLITBa. YKOIMKO Ce He IPeNo3HAa OBAKAB IbUXOB OCET/bUB IOJI0XA),
IIOCTOjM MOTYRHOCT fja y TOM IpenasHoM mepuopy Oyny 3axBaheHm sava-
pPaHMM KPYrOM He3aIllOC/IeHOCTM, HEeCTAH[ApAHMX OONMKa 3amoll/baBama,
HeoroBapajyhoM colujaTHOM 3alITUTOM, eKOHOMCKOM 3aBYCHOIINY, Te 1a y
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MOCTYIIKY TPaH3UIVje ¥ OAPAC/IOCT He IIOCTaHy KOPUCHU YWIAHOBU APYIITBA
CXOJHO CBOjUM KaIlallUTETUMA.

1. Jepunncame Maagux y npakcu MehyHapogHUX MHCTUTYIMja

dopmanna onpebeH)a JKVBOTHOT pa3no6n:a MIIafoCcTH pasnukyjy
ce mamey wuHCTHTYLHMja YJeI[I/I}beHI/IX wamja (YH)! u Mebynaponne
OpraHusanuje paga (MOP).2 Taxo, Cexperapujar YH, anu u cieniyjanmusubase
arennuje YH, mnp. Opranmsanmja YH 3a Hayky, KynTypy u obpasoBarme
(UNESCO?), mnanie nepununry kao muia uamehy 15/24 romune, ysaxasajyhn
u ipyradnje go6He KpMTepM]yMe AP’XaBa WIaHMLA. * C ppyre ctpane, Caet-
cKa 3J1paBCTB€Ha opraumsanuja (WHO),? Jleuunju ®onp Vjenumennx HauM]a
(UNICEF),® ®onp, YjenumeHnx Hamyja 3a CTAaHOBHUILTBO (UNFPA),” KOpH-
CTe TPOJe/NHy IOJeNy M TO: Ha amonecueHTe (10-19), mmaga mma (10-24)
u mnaze (15-24). Kousennuja YH o npasuma neTeTa,8 YBOJU €KCTEH3UB-
HO HC(I)I/IHI/IC&H:C HeTULCTBA, Te IeTeTOM CMaTpa CBAKO JMIe JO HaBpIIeHe
18. romuue.’ TIpaBo MOP-a, anut u Peuppmpana eBporicka colMjaaHa MoBe-

1 Yjemumene Haiyje (y gabeM papy YH), HajpaxkHuja MehyHapofHa opranusanuja, ocHO-
BaHa je nornucubameM Iloserbe YH 1945. ropune, HakoH JIpyror cseTckor para. Of
01. HoBem6bpa 2000. ., Tafa CaBesna PenepeparnBHa Peny6muxa JyrocmaBuja, gaHac
Cp6uja kao npaBHY ClIefOEHNK, je HbeHa WIAHUIIA.

2 MebynapopnHa opranusauuja paga (y naseMm pagy MOP), Hajcrapuja, Hajseha, Tpumnap-
TUTHA OpraHu3anmja, Koja ce 6aBM 3aropapameM COLVja/lHe IIpaBe M JbYACKUX U paj-
Hux npasa. KonTnaynpano noctojn off 1919. roguue. Hama npskaBa je WwaHuUIA U jefaH
O]l OCHIBa4ya OBe OpraHusaIyje.

3 UNESCO - United Nations Educational, Scientific and Cultural Organization, Opranusa-
nuja YH 3a Hayky, KynTypy 1 o6pasoBame, OCHOBaHa je 1946. rofguHe.

4 3HaTHO BUIIA TOpPH-a CTApOCHA IpaHuIa (35 roguHa) NoCTaB/beHa je, caMo, y AQpuukoj
[IOBe/bM O MJIaAMMa, ycBojeHe 2. 7. 2006. ropuHe y OKBUPY permoHanHe adpuuke
opraHmsanyje, Kao IpBJ IIPaBHU MHCTPYMEHT Te BpcTe ocBeheH MIafiiMa y 0BOM Hemy
cBeTa.

5  WHO - World Helath Organisation, CBeTcKa 3[paBCTBeHa OpraHmsanuja, rmoce6Ha
opraumsanuja YH koja fenyje kao koopauuupajyhe teno mehynaponsor jaBHor 3npasiba,
OCHOBaHa je 1948. ropune.

6 UNICEF - The United Nation’s Childrens Fund, [leunju ®oup Yjenummwenux Hauuja,
OCHOBaH je 1946. royHe 1 py’ka AyropovHy XyMaHMTAapHy IOMOh 3a fienry u Majke y
3eM/baMa y pasBojy.

7 UNFPA - United Nation Population Fund — ®oHp, YjenumeHyx Hallja 3a CTAHOBHUIITBO
IIpy’Xa MOAPIIKY ApXKaBaMa y Kopuinhemny geMorpadckux IMOfaTaka y CBPXy Kpenpama
IIOZIMTVKA U CMamberba CUPOMAIITBA.

8  Kousenuuja YH o npasuma gerera, Cnymbenu nuciti COPJ - Mehynapogru yiosopu, 6p.
15/90, 4/96, 2/97.

9  Youth definition - United nations youth, Fact Sheet prepared by United Nations
Department of Economic and Social Affairs (UNDESA), gocTynHo Ha appecu: http://
undesadsp.org/youth.aspx, 24. 7. 2016, 1.
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ma,'0 pasnukyjy yak wetupu kareropuje muagux paguuka. Hajupe, ynusep-
3aJIHM CTApOCHM CTAaHMApJ 3a CTUIIalbe PaJHOIIPaBHe CIIOCOOHOCTH je 15 io-
guHa Hueowia. 3aTum, IPENo3HATU Cy U MAAgu pagHuyu y3pacida og 12 go
14 ioguna. IlocToje n MIagy pafHULM KOjU Cy HaBpIIMIN 15 wnu Bulle ro-
nuHa (op 15 no 18 roguua). Konauno, mocrtoju MoryhHoOCT mopmsama crapo-
CHe TpaHMIle M3HaJ 18 rofuHa, KOf 3aloll/baBarba Ha M3Y3€THO TEUIKUM U

OITaCHUM HOC}'IOBI/IMEL11

2. Oppebheme mojma MIagNX y 3aKOHOZABCTBY €BPOICKIX
Ap>KaBa

Pasmo6/pe Mymajocty He pmeduHMINE Ce jeAMHCTBEHO HU Y €BpOI-
CKUM Jp)KaBaMa. Y3pacHe IpaHUIe 3aBMCE Of HAIMOHATHMUX 3aKOHOJAB-
CTBa/TIONINTMKA Y TIOjefHOj pXKaBM U Hajuelrhe HUCY XapMOHM30BaHe Ha
Ip>KaBHOM HMBOY. YKOJMKO Ce, IOCMAaTpajy eBpOIICKe 3eMibe, Hajuemhe ce
oBa fleMorpagcka Kareropuja cBpCcTaBa y y3pacHe okBupe 15/29 roguHa, a
medMHUCabe 3aBUCU Of J1eMOTPadCKMUX, COLMOKYITYPHUX U €KOHOMCKMX
OKOJTHOCTU IojefiuHe Ap>kaBe. Tako, HIp. XpBaTcka, llpua Iopa, bocna u
Xepuerosuna, CrnoBenuja, Anbannja, byrapcka crapocHe rpaHmiie Maajjo-
ctu upeHTuduKyjy Ha 14/15/16 n 29/30 roguna. VsyseTHo, meby cycemnum
seM/baMa, PyMyHMja je ropmy cTapoCHY IpaHully HOBUCHIA Ha 35, a yceq,
€KOHOMCKMX U IPYLITBeHUX oKonHocTH. C Ipyre cTpaHe, CHIKaBakbe FOpkbe
CTapOCHe TpaHulie Ha 26. TOOVHY XMBOTA, IPMMETHO je y Jp>KaBaMa HeMad-
KOT TOBOPHOT INOApYyYja.

Pap mmapux Ha HMBOy EBporcke YHmje perymmcaH je u 3amruhes y
cxmagy ca ycnosuma yrephenum [upexrusom Casera 94/33 E3.° ¥ osom
IpaBHOM MHCTPYMETY, je Takobe, oxgpehen mojam mmagor pagHuka. [Jupek-
THBA, TAKO, Pa3/uKyje mojaM Miaze ocobe (ocoba mmaha ox 18 roguna Koja
MIMa yTOBOP O pajy VI PaiHU OHOC ofipeheH IMo3UTUBHIM IIPaBoOM Yy JpyKa-
BU WIAHVMLM M/WIM Ha Koje ce IpuMebyje Bakehe mpaBo y Ap>KaBy WiaHMU-
1), gereta (cBako jere Maabe of 15 ropuHa WM gere Koje je joll yBeK Ha
06aBe3HOM (peJOBHOM) LIKO/IOBAIY y CKIAAy ca HAIMIOHATHUM IIPaBOM) U
MIagux (reHepuyHM ImojaM — ocobe yspacrta of 15 ropuua fo HajBuire 18

10 3akoH o morBphuBamwy PeBmpupaHe eBpoICKe coumjanHe mosesbe, CnyxbeHu inacHuk
PC - Mehynapognru yiosopu, 6p. 42/09, 4. 7 ct. 1-3.

11 IIpeppar JoBaHoBuh, ,,Iloce6Ha pajHOIpaBHa 3alTUTA MOjefMHMUX KaTeropuja pagHu-
Ka“, 360puux pagosa Ilpasnoi paxyninieinia y Hosom Cagy, 6p. 4/2015, 1469 u faspe.

12 Definition of ,,youth® according to age limits, Eastern partnership Youth Regional Unit,
Programme Financed by the European Union, focrynHo Ha appecu: eapyouth.eu/files/
request for age limits, 24.07.2016, 1 u naspe.

13 JTupextua CaBeTa 0 3alITUTM MIajMX Ha papy 6p. 94/33 us 1994. rogune (Directive
94/33/EC; name y dycHorama: Iupextusa 94/33/EC), wr. 12-20.
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TOJMHA, KOje BIIIIe HUCY Ha 06aBe3HOM (peJlOBHOM) LIKOJIOBAKY y CKIAfy ca
HAIVOHA/THNM TIpaBom).

3. Jepunncame maapnx y Pemy6nmuu Cp6ujn

Y HamieM IpaBHOM IOpPETKY, He IOCTOjU jefHCTBeHa fedUHMIMja
y cBuUM TpaBHMM n3BopuMma. Tako, Ycras PC!> pasmukyje mojam geitie-
ima, e mnabe ox 15 roguHa )XMBOTA, KOje He MOXKe OUTY 3allOC/IeHO; U
Ipyro — nuye ciiapuje og 15 foguna, a mnahe og 18 ioguna, Koje He MOXe
Ta pagM Ha MOC/IOBMMA INTETHMUM IIO 3/IpaB/be MM MOPal. YCTaBOTBOpAIL
HUje Oflpelyio TOpHU y3pacT ,MIafocTu, Beh je To mpemymTeHo mofp3a-
KOHCKMM aKkTuMa. CaracHo HaBefleHUM ofipefi6baMa YcTaBa, pajHO 3aKOHO-
maBctBo'® Cpbuje pasnukyje aBe Kareropuje MIaUX y PajHOM OFHOCY U
TO: a) 3anocinenu miaabu op 18 roguna (manoneiina nuya) u 6) 3arocaeHu
usMehy HaBpmene 18. u 21. rogune xuBota (mnaha dyHoneilina nuya)."’
Hamuk YcraBy PC, Hu 0oBMM IIpONNCOM HMje IIOCTAaB/beH Kpajby y3pacHU
KPUTEPUjYM MIafOCTH.

3a pasnuKy of] HaBeleHNX M3BOPA TIpaBa, MaTYHY 3aKOH,'® yBozm n
TOPHY CTAPOCHM KPUTEPUjYM U IPUK/Iakha ce eKCTeH3UBHMjeM JeuHMcamy
OBOT XXVBOTHOT nepuopa (15/30 foguna xusora).'? Victum CTapOCHUM Ipa-
HIIIaMa OBa KaTeropyja Iomynanuje oMeheHa je M y IOA3aKOHCKUM aKTH-
ma?? y Iporcuma Koju ce OTHOCE Ha 3aTIONIbABAKbE U CTATUCTHKAMA jaBHUX
CITyX6u 3amolbaBarmba.”! [lnpa gedpuHMLMja MITagKX, Koja YK/bYdyje Masie

14  Jupextusa 94/33/EC, 4. 3.
15  YcraB PC, Caysmcbenu inachux PC, 6p. 98/2006, 4. 60 cT. 5, 4. 66 CT. 5.

16 3a pasnuKy of pajHOTr IIpaBa, y IO3UTUBHOM KPMBWYHOM IIPaBY, geilieiliom ce cMaTpa
NnIle Koje Huje HaBpIMIO 14. TORVHY XMBOTA, MAONeTHUKOM Ce CMaTpa /ule Koje je
HaBPIIN/IO YETPHAECT, a HUje HABPLIMIO OCAMHAeCT rofiuHa. Manoneiwinum nuyem cMa-
Tpa Ce JIMIje KOje Hyje HaBPLIMIO OCaMHaecT rogyHa. Buy. KpuBnunu sakonuk, Cryscoe-
nu inacuux PC, 6p. 85/05, 88/05, 107/05, 72/09, 111/09, 121/12, 104/13, 108/14, wr. 112
cT. 8,9, 10. Jeobuu kpurepujymu y rpahanckom (mopoauaHoM) Ipasy cy ocobenn. Bup,.
Iopopnunu 3akoH, Cnyxbenu inacnux PC, 6p. 18/05, 72/11 - np. 3akoH, 6/15, 4. 64.

17 3akoH o papy — 30P, Cnyxbenu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 5472009,
32/2013, 75/2015, 4. 24, 25.

18  3akoH o mmapuma, Crymbenu inacnux PC, 6p. 50/11, 4. 3.

19 Coeumdmunoctu curyanuje y Pemy6mmmm Cpbuju kao IITO Cy: CHPOMAIITBO, HM3AK
IIPOLIEHAT 3aII0C/IEHOCTY MIAIX U M3a30BM Ca KOjIMA Ce Cyo4yaBajy MIajiu Jby[u y Ipo-
Iiecy TpaHsWIMje U3 NeTUICTBA Y OfpAciIo Koba 3aXxTeBajy oBaj QIeKCHMOMTHUU MpH-
CTyn y fiedUHICARY.

20 HanmonanHa cTparernja 3a maage - HCM 2015-2025, Cayxbenu inacnux PC, 6p. 22/15,
4.

21  Owmn bojuh, ,,/I3a30B1 momnTHKe 3amONIbaBaba MIAVX: YIOPENHA MCKYCTBA U Pena-
Hoct y Cpbuju, Ilpaso u tipuspega, 6p. 7-9/12, 510.
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fo 30 ropmHa,>? KopucTH Ce y Hallloj Jp>KaBY U y 3eM/baMa y TPaH3ULUjU

3060r 3aKacHENOT CTMI[aba CaMOCTATHOCTM, MAaKo ce fAeduHMINMGa MIagux
KOja yK/bydyje ocobe of 15 o 24 ropmHe >KuBOTa IpuMemyje y BehuHu
MebyHapomuux opranusarmja.’?

4. JepuHucame MIagNX — Ta4Ke CIOPemHa y TUTEPATypPHU

3ak/pydyje ce fa yHUBep3anHe feuHuiyje omnanyuHe Hema. Kako
Yy OZHOCY Ha OCTajle CTapOCHe Tpymanuje MIafoCcT IpefcTaBba ,Payns-
HYy KaTeropujy, To cy yTBphuBame rpaHnIia oBe KaTeropuje, M TO HajHIDKe
(cTuname pagHe CrIOCOOHOCTM), M HajBuIIe (TPaH3MLMjA Y OFPACIOCT) Kao
U He/yBakaBame Mel)yCOOHMX pasIMUMTOCTM IpUIATHUKA OBE CTPYKTY-
pe Hajuemhm pasnmosm pasMyMoOMIaKewa y nureparypu. Hajmpe, pmomn
KTacuUKALVOHY KPUTEpUjyM, TpaHuIa usMehy feTMmCTBa U MIAfOCTH,
YjemHO M y3pacT CTUIaa pajjHe ClIOCOOHOCTH, M3a3UBa HajMambe HefloyMu-
na. MehyHapogHy MHCTPYMEHTH CY jaCHU U CarjlacHM, fia je Ta rpaHuna, 15
rOAMHA XXMBOTA, Te [ja Ce MOK/Iama Ca 3aBPLIETKOM OCHOBHOT (06aBe3HOT)
o6pasosama.’! 3atum, geHTHUKAIMja TOPIbE CTAPOCHE TPAHMIIE ,,MITAJI0-
CTU“ KOjy Kao Kpajiby CTaTUCTVKe ITOCTaB/bajy Ha 35. rogyHu xuBoTa. OBaKo
IIOCTaB/beHA YVMHU Ce afileKBaTHUjoM of criefiehe HajOmmKe ropmwe rpaHmie
(45 rogyHa), Kafa MHAMBUAYA M y OMONIOLIKOM U COLIMjaTHOM CMUCITY yIasu
y TIepHof;, OfPacIOCTH.

Hapame, mmagu HHUCY XOMoreHa rpyma. Vako cy TofuHe >XMBOTa
3ajelHNYKV VIMEHNTE/b OBe CTPYKTYype, caMo 300T y3pacTa, He Ou ux tpeba-
710 jemMHCTBEHO TpeTupary. Beh m y ogHOCy Ha OBaj OCHOBHU KpuUTepujym
pasBpcTaBama MIauX (y3pacT) fja ce M3ABOjUTHU BUIIIE IIOATPYIIA, & 3aBUCHO
Ol KOHTeKCTa U moTpebe.”® PasmuuntocTy y OKBUPY OBe CTPYKType HUCY
HY>XHO 3aCHBaHe Ha y3pacTy. K/byuHe fleTepMMHaHTe Ha OCHOBY KOjUX ce

22 Kaxo je mpopy>eHa M/IafiOCT YeCTO CTBAp NMPUHYTE, TO Ce ¥ CaMy M/Iafiil Y HAlllOj 3eM/bU
3a/1aXy fia IPM pasMaTpamy HBUXOBOT KMBOTA OPHA IPaHNUIA MIafocTu 6yme 30 ro-
muHa. Bup. Harmonanua crparernja sa minage - HCM 2008, Cryscberu inacnux PC, 6p.
55/08, 2.

23  Jbuwmwana Hegepkouh, ,Ilomurrka samonvpaBara Maagux y Peny6muuu Cpbuju — ak-
tuBHOCTY Hannmonante cmys6e 3a 3amolbaBame 1 IpUMepy foOpe Ipakce y 3eMbaMa
Esporicke yuuje®, [Ipasuu xusoim, 6p. 12/2007, 851.

24 CHmKaBame CTapOCHe IPaHMIIE je HETOMYCTUBO, 3aTO ITO IIPEePaHM M3/TA3aK U3 LIKOJIA
U 3aT0ON/baBame, 3aCHNBAe MOPOAUIlEe ¥ POAUTE/LCTBO, HICY Off HETaTMBHOT yTHIjaja
CaMo Ha >KMBOT MJIQfIOT YOBeKa ¥ HeroB )KMBOTHM CTaHAapy Beh U )KMBOT U CTaHIApH
6ynyhux reHepanuja BeroBux CpoJHMKA.

25  Veljko Katunari¢, Rasprave o migracijama - Mladi radnici u stranim zemljama, Zagreb,
1975, 3.

26 Moryhe je KOHKpeTM30BaTM TpK HOATPyIe MIagux: of 15 mo 19 ropmua (mpema f06-
HUM KputepujymuMa CBeTcKe 3IpaBCTBeHe opraHusanyje), ox 20 go 24 ropuHe (mpema
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mtazn MehycoOHO pasnmkyjy cy u: don, citioiia ducmeHociiu, obpasosarve u
BeuiliuHe, COUUJANHO U eKOHOMCKO, KAO U HAUUOHANIHO U eMIHUYKO HOpPeKTIO.
Ha xondepennuju MOP-a, y JXenesu, 2005. 1., HarlaiieHo je ga cy mja-
IV HEXOMOT€eH CJI0j momynanyje, MehycobHO pasmmunt no coiiciieeHum tio-
mpebama, 3Harwy u ciocobHocTuMa U ouexusaruma.”’ Tlojemuuu ayTopnu
KPUTepUjyMuMa IUCTUHKIMje JONajy u eepcka yeeperwa maagux.”® Ilrta-
Buire, MOP m3aBaja Tpu moce6HO oceT/pyBe cyOKaTeropuje Maajux U TO:
maagu Koju xuee ca supycom XVB-a, mnagu — nuua ca uxnsanuguitieiiom u
mnagu pagruyu muipaniiu.”® Y TUTarmy Cy OHM MJIaJiM KOjU Ce He MOTY ca
IIOJjeHAKVM KallallUTEeTeTVIMa Kao VM OCTalIy M/Iajiv, CYOUUTH Ca M3a30BMMa
KOje JIPYIITBO MpeJ| BUX TOCTaB/ba. >

II1 Tenpmenumja crapema CTAHOBHUIITBA M IbeH YTUIIAj HA
MOI0XKaj MIATNX

Cpaky neTy CTaHOBHUK EBpome crapuju je op 60 roguna, a mocre-
[uIle OBaKBUX AeMOrpadCKMX IMpOMeHa BUbVMBE CYy ¥ Ha TPXKMUIITY paja
¥ Y IPOMEHM CTapOCHe CTPYKyTpe pajiHe cHare.”! TeHpenmja cTapema cTa-
HOBHUIITBA IOZIp)KaHa je 1 yHampebhemeM ycmoBa mBoTa M CBe OpXKUM
pasBojeM 3[]paBCTBeHe 3allTUTe U 00pa3oBama, Oyayhu ga uctu gompuHoce
Iy’KeM XMBOTHOM BeKy 4oBeka. HaBenene semorpadcke npomene, npahene
CTOIIOM He3aIocJeHoCTH 6e3 Ipecefjana Bofie 030M/BHIM COLIMjaTHUM 1 €KO-
HOMCKMM IIOCTIefiMIjaMa, a HapounTo ontepehmsamwy Oymyhmx renepanmja
sHauajHMM (UHAHCHjcKuM Teperuma.>> Cpbuja je Mmabha eBporicka 3emiba,
a/M ¥ y HAIIOj JP)KaBU HOCTOjI CTapere YKYIHOr cTaHOBHNIITBA. OBakBa

Ho6HMM KpuTepyjymuMa Behnne melyHaponuux opranmsanuja) u of 25 g0 30 ropuHa
(rpymanmja cBojcTBeHa caMo 3eM/baMa y TPaH3ULU 1 Y pasBojy).

27 ILO Report V - The youth employment crisis: Time for action, International Labour
Conference, 101st Session, Geneva, 2012, 21.

28 Malcolm Sargeant, ,Young workers and discrimination’, International journal of
comparative labour law and industrial relations, 6p. 26/10, 467.

29  ILO Report V, 24.

30 IlojemuHu ayTopy Kao IOCeOHO OCeT/bUBE KaTeropuje MIAZMX MCTUYY M M/Iafie IpH-
IDafHMKe HAUMOHAJHMX MaimbUHA, MIafe KOju Cy OWIM CYOdeHM ca HYrOTpajHOM
HeszanocneHowhy u MIafie KOju MMajy HU3aK CTelleH 00pa3oBama M OCIOCOO/bEeHOCTI
3a paj. Bup. M. Sargeant, 12. [luBepsudukannuja oBe Kareropuje Huje UCIPIIHA, I1a ce
U3MBAjajy U MAAgU U3 MAPIUHANUZ08AHUX Ipyia, maagu 6e3 poguilibckol ciliapatrbd,
mnagu poguitiervy, pacemwenu U maagu y u3beinuwiiliey kao ocobeHe 6ynHepabUnHe
cybxaineiopuje. Bux. HCM 2008, 13.

31 Nefreteta Zeki¢ Eberhard, ,Dobna diskriminacija na trzi$tu rada u kontekstu socijalne
osve$cenosti i evropskog zakonodavnog okvira“, Pravni vjesnik, 6p. 2/14, 330.

32 Jby6unka Kosauesuh, ,,IIpaBHM MHCTpyMeHTH 3a 06esbehuBame Mehyrenepanujcke co-
MUAAPHOCTY Ha TPXUIITY papa’, IIpasua pujeu, 6p. 35/2013, 603.
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HeraTVBHA TeHJEHIVja, HaI/alllaBa 3Hayaj IOTpeOHe HOApILIKe MIafyMa Y
IIpolLeCcy BbUX0Be collMja/lHe MHTeTpalllje, YK/by4iBamba Ha TPXXUILITE pajia U
TPpaH3UILje Y OfPACIOCT.

IV BumecTpyKkocT n3a3oBa ca KOjuMa ce MIafyl Cyo4aBajy
Ha TP)KHMIITY paja

1. Hecrangapauu o6minm 3anonypbaBama

Texxuna ,,Kpuse MIafiux" He BUJY C€ CaMO II0 BUCOKOj CTOIM He3aro-
cieHocTy, Beh 1 110 ,,He[JlOBOJ/BHO] 3aII0C/IEHOCT U TOPACTy Opoja HeKBaM-
TeTHUX MOCTIOBA 32 Myajie.>> OneKcUbUHOCH, NaKO HIje TIPABHO AeUHICAH
1ojaM, I0jaBJbyje ce, Kao IVIaBHM TPeH[, Kaja je y muTamy pedopma pagHor
3aKOHOJIaBCTBa 1 pedopMa cucTeMa 3amnolrbaBama. CaBpeMeHN 3aKOHOaB-
11, Y TOM CMUCITY, Hy/ie IOCJIOfaBLIMMa YATABY MaJeTy aTUINYHNUX YTOBOpa
0 pajy, Off KOjUX Cy MHOTY BPJIO aTPaKTUMBHM 300T HIDKUX TPOLIKOBA pajia,
a, y HEKUM CTTy4ajeBrMa, 1 300r puHAHCHjCKe ToApIIKe (Ip)KaBe) 3a IBbIXOBO
saK/byunBarbe 1 mpumeny.>? KpaTkoTpajHu yroBopu o pajty, yroBOpu O pagy
Ha ofipeheHO BpeMe, YyTBOBOPY O pafy ca HEIlyHUM pafHUM BPeMEHOM, yro-
BOPM O pajly BaH CeAMINTA IOCTOAABLA, CaMO3aloLl/baBabe,”” MPUBUIHO
caMo3aTolbaBatbe M 3alolUbaBarbe y TOPOAMIHNMM foMahuHcTBUMa®® u
npyru GreKCMOMIHN 0OMMIY 3aNoUbaBakba MHANIIMja Cy JIOIINjeT KBajIiTe-
Ta TIOC/IOBA KOj¥ Cy MyIajjiMa IOCTYITHM.

Y opHoCy Ha mpoceyHor EBponybaHuHa, Maafu €BPOICKM PaJHUK je
yemrhe aHTXKOBAH HA OCHOBY HeKIX off IeKCHMOITHIX 067T1MKa 3aTIOCTIErha. >
OBa TeHzeHNIMja objaumaBa ce y Teopuju gBojako. Hajnpe, miagn ca Bummm

33  EBpoma 6enexxu 3HaTaH 6poj MIajuX, UCIOJ 25 TOAMHA, KOjJ Ce CMAaTpajy ,HEeJOBOBHO
samocmeHuM . Y 2011. ropuHM OKO 9 MIWIMOHA JbYAY HOTIAJAJIO je MO OBy KaTeropujy,
3aTO ILITO CY XKeJIeN Ja pafie BUILe CaTy WM CY XKeJIeNN CTAIHO 3aloCierhe, a Hitje 611710
mpunuka 3a To. Bup. Giuseppe Porcaro, Keanutiettinu iiocnosu 3a mnage, bpucen, 2013, 8.

34 Jby6unka Kosaueuh, ,,EkoHOMCKa Kp13a 1 pedopMe pafHOT 3aKOHOLABCTBA Y €BPOII-
CKUM [p>KaBaMa, ca IoCe6HIM OCBPTOM Ha IPaBU/Ia O OTKa3y yToBopa o pafy — Moryhe
IIOYKe 3a CPIICKO pajHO mpaBo', IIpaso u ipuspega, 6p. 7-9/14, 503.

35 3amojam camMosanonUbaBamka Bif. 3aKOH O 3allONI/baBaby U OCUTYpamby 3a CTy4aj He3a-
nocnerocty, Cnysbenu inacuux PC, 6p. 36/09, 88/10.

36 3axoH o mpuBpemHMM ApymTBuMa, Caymbenu inachux PC, 6p. 36/11, 99/11, 83/14 u
5/15, 4. 89.

37 Manos Mastaganis, Nirina Rabemiafara, Terrz Ward, Young people and temporary
employment in Europe, Brussels, 2013, 1.

38 Yerupu myra je BepoBaTHuje fa he Miaza oco6a 6UTH Ha IPUBPEMEHOM yrOBODY, a IBa-
IIyT BepoBaTHMje fa he 6MTH aHra)KoBaHa Kpo3 areHIMjcKe IpUBpeMeHe yroBope; 42%
M/IaiuX pagy y EBponu Ha OCHOBY IpMBpeMeHMX yroBopa HacrpaM 13% ompaciux paj-
Huka. Bug. G. Porcaro, 5.
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CTelleHOM 00pa3oBama, IpuUXBarajy ¢uekcubuniHe oONMKe 3alolbaBaiba,
cMaTpajyhm ux HeXXe/beHUM any MPUXBAT/BMBMM HAUMHOM CTHI[aa IPBOT
pamHOr ¥cKycTBa. Il0C/IOfaBIM, OIET, y OBOM BN/Y 3allOl/baBarba BIJE
brexcMOWIHMjM HAauMH 3acHMBAaWma ¥ IIPeCTaHKa PagHOT OfgHOca (HIDKM
TPOIIKOBY Yy C/Iy4ajy IpecTaHKa PafHOT OHOCA), Makbe U3JJaTKe 3a IIPJMarba
MJTaJIVX 3aTIOCTEHNX, IITO MM HAPOYMTO TOTOyje Y BpeMeHy Kpuse.>

JMako, mpuBpeMeHM IOCIOBU MOTY OUTH ,,OffCKOYHA Jacka“ 3a Jasmby
Kapujepy MIaJuX, ,,[IpeYniia’ 1o CTaTHOT ¥ CTAOVITHOT 3aI10C/Ie ha, MOTy OUTH
U ,KaMeH CIIOTHIama“, 3ap)aBajyhu mMaaje Ha HECUTYPHUM ¥ IIPUBPEM-
HUM TIOCTIOBMMA U JIyTO TONITO OKOHYajy Mpolec GopmaHor o6pasosama.*’
[Tocmenmite 1o IMOMIOXaj M/IAJOT 3aIIOCIEHOT aHTa)KOBAHOT Ha OCHOBY aTH-
IMYHOT yroBopa Hajuemhe cy HeraruBHe. PIEKCMOMITHOCT je, CKOITYaHa ca
HecurypHouhy samociema, 300r dera ce o3HayaBa Kao ,HECUIYpaH paj "
(enrn. precarious work). IlltaBuire, Ha OBaj pU3MK HafOBe3yje ce M PUSUK
na he mocmomaBuy 3moynorpe6paBaTy GrIeKCUOMITHOCT 32 PENATUBHO KOM-
dbopHo ,,3a00mmaKeHe” ofnpeheHNX MMITEPATUBHUX 3AMITUTHUX HOPMH, IO-
ce6HO HOPMM O 3aITUTH 3a CTy4aj oTKasa.*! Crora, ympaBo 0Boj KaTeropuju
3aIIOC/IEHNMX HajIIpe IPecTaje PaJHM OFHOC, IIPe OCTaIuX CTapUjux KOJera,
CTaHJAPJHO 3anocneHnx (eHrL. first in, last out). YIpKoc ToMe, He MOXKe ce
HeTMpaTy YMibeHNIa 1a aTUIINYHY T0CI0BY ofpehenn 6poj Mrapux Bogy Ka
CTa/IHOM 3aIoC/Ieby. 3a MyIafie KOjii HeMajy MCKYCTBa M0 U3/IACKY U3 ,IIKOJ-
CKe KJIyIe, jefVIHM HauVH Jla Ta CTEKHY je YIPaBO KPO3 HEKY Ofi CIIOMEHY-
X popMy aHraKoBama. Kako je MCKycTBO 4ecTo mocebaH yC/IoB 3aHMBaba
pajior offHOCA, a IPIU/IMKA 3a 3al0C/Iebe MIAIMX Ha TPXKUIITY paja Koje je y
KpU3M je Majo, GpIeKCHOVIHY TTOCTIOBU CY jeAMHM Ha4dMH Jja Muagu uzaby us
»3a4apaHor Kpyra HeMama JMICKYCTBa ¥ HEeMOTYRHOCTM CTMIjama UCTOT' .

2. Bucoka cTomna He3amoCIeHOCTH MIATNX

Ja je akTyenHa Kpu3a, 3allpaBo ,Kpy3a MIAIUX , IOKA3yjy U MOAALY
perucTpoBaHe He3arnocneHocTy Ha HuBoy EY. Haume, y rotroBo cBuM unanu-
IjaMa, a ca u3y3eTKkoM Hemauke, cTOIa HE3aIOCIEHOCTY M/IAJIUX j€ TIOC/IENTbIUX
TOfIMHA ITOKa3aa TeHJEHIjY nopacra.*> VI y Cp6uju je KJbYYHU CTpaTelIK

39  Report - Working conditions of young entrants to the labour market, Dublin, 2013, 7.

40 Tlojemmua ucTpakupamwa, Ha HUBOY EY, mokasyjy fma cy Miagu u 10 IIeT rofguHa HaKOH
3aBpIIETKa 06pa30BaH>a AHTa)KOBaHM Ha OCHOBY HEKOT Of HECTaHTapAHNX, aTUIINIHUX
yrosopa. Bug. M. Sargeant, 21.

41 Jb. Kosauesuh (2014), 505.

42 Tlpema nopanuma Ha HuBoy EV-28, 2014. I, mpeKo IeT MMINMOHA MIAJUX je 6110 He-
3aII0C/IeHo U3 KaTeropuje Mmahux of 25 rogmHa. bo/be pedeHO, CBaKM HeTH MIaju
EBporybaHMH HMje Morao fia mpoHabhe mocao, a cTola He3alOCTeHOCTU U3HOCWUIA je
21,7%.
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npo6eM Mmaaux Hesanocnenoct.” Y Epomu, moce6HO 3a6pumaBa BeMKa
pasnuka usmely camux apsxasa wiannia.** Bpojesn mokasyjy ma je Cpbuja
ca cBojux 39,5% crome He3amocmeHoCTH, (2014. ropuHe) [jameKo M3HAJ, €B-

pomckor npoceKa.45

Hajuenrhn pasmosym HesanmomvbaBama Mmaagux y Cpbuju cy mopen
IIpOMeHa y IPUBpPEAM UM €KOHOMCKe CUTYyallyje M: HellOCTaTaK MCKYCTBa Y
TpaKemwy IOC/Ia, HICKa MOOWIHOCT MIajyX, noBehaHa oyekuBamwa MOCIIO-
[aBIa y IOITIefly 00pa3oBama, HEJOCTATaK MCKYCTBA, YECTO AHTAKOBalbe
MTax 6e3 3aCHMBaEa PajfHOT OJIHOCA, CTepeoTHmy o Mmaauma.*® He Tpe-
0a 3aHeMapuTy HM He/edukacaH paj jaBHux cayxo6m. Hamme, mocimogaBun
4ecTO He 3allolIbaBajy Miajie jep He IOCeflyje BEIITMHE IOoTpebHe 3a paj
Ha ofipeheHOM pagHOM MeCTy, YaK M aKO IIOCEHyjy TaKBe BEIITVHE jaBHe
cmy>x6e HYUCY JOBO/BHO eUKacHe y BIXOBOM IOBE3VBabY Ca MOCIOfABLIN-
Ma KOjU Tpake Ta 3Hama M CIOCOOHOCTU. IIpeTXOfHO MCKYCTBO, YKOIMKO
je TocTaB/beH Kao IOoceOaH yC/IOB 3aCHMBaMba PAIHOT OIHOCA, 3a MIafie je
HapodnT npobnem. YecTo ¢y mmapgy Ty CyodeHu ca sauapanum kpyiom. He-
JocTaTak MICKYyCTBa BOAM y HeMoryhHoCT 3amociema, a HeMoryhHocT mpo-
HAJICKA 3aII0C/Ieha Y HeMOTYhHOCT cTuIjama UCKYCTBa.

3. YTunaj o6pasoBama Ha KBAINTET MOCTOBA MIATNX

MnapocT je mepmof y KojeM ce MHTEH3MBHO CTUYy 3Halba U yCBajajy
BeIITHHE Kpo3 pasnuuute o6/mke GpopmanHor u HehopMaaHOT 00pa3oBamba.
O6pasoBame, NpeLusHIje pedeHo, IpopuI cTedeHOr 0OpasoBama je jenaH
op mpecygHux ¢axropa y ogpebemwy Oyayher craryca mmagux Ha TpKMII-
1y paga.’’ Bucokoob6pasoBaHu MmamM Mo MpaBMIy MMajy Mame IIaHCe ja

43  Croma He3aroClTeHOCT! MIafVX KOJ Hac, m3Hocuia je 52,8% 3a mmaje y3pacra 15-24
rofiHe, OFHOCHO 39,5% 3a Mmafe y3pacta 15-30. MebyTtum, mopen HesamocneHOCTH
3Ha4ajHO ce moBehaBa M HEAaKTMBHOCT MIAAMX Ha TPXKMIUTY pajia, [a je Tako y Majy
2014. roguHe CTONIA HEAKTMBHOCTM MIajux yspacta 15-30 ropmua msHocuna 52,4%.
Bup. HCM 2015-2025, 5.

44  ,How serious a problem is youth unemployment and inactivity in the EU?, European
Commission Memo Nr. 14/530, 1-11.

45 OpcycTBO 036M/BHUjET CUCTEMCKOT IPUCTYIIA Y PelllaBamby OBOT ropyher mpobrema pe-
3yATUPAO je BEMMKNM 3a0CTajaleM y OFHOCY Ha IpoceK y Apkapama yHuje. Kopak Ha-
IIpefi, YYMIbEH je MHTeH3MBHOM HOPMAaTMBHOM aKTMBHOIINY y 0BOj o6macTu.

46  Mihail Arandarenko, EEO Review: Youth Employment Measures 2010 — Serbia, Beorpap,
2010, 4.

47 Jlox ce BehmHa eBpOICKMX Ap)KaBa CyodaBa ca IPOOIEMOM TpaH3MIVje MIAAVX U3
06pa30BHOT CMCTEMa Ha TPXKWIITE pajia, KOTIe jAllaHCKy CUcCifieM VI HerOBU MIAJM He
I03Hajy oBakBe Oapujepe. K/byd ycremse TpaH3uIMje ey y 06pasoBHOM Ipolecy
y JamaHy, Ifie ce MIajy CTyAeHTH, AUIUIOMIM OXpabpyjy Jia MOKaxy Hobpe pe3ynTa-
Te Kako 6u 6MIy IpenopydeHM of CTpaHe 0OPa3OBHMX YCTaHOBA IIOCTIOfABIMMA KOjI

63



YIAHLN IIpaBo u npuBpena

Oyny Heszanocnenu. Ca nosehameM creneHa obpasoBama (CMamyje ce CTo-
ma HesamocneHocty) mosehasa ce croma samoctenoctn.*® Mebytum, HoBU
CTAQTUCTUYKM TOAALM HOTBPDYjy CBe BUIIY CTOIy HE3alOCIEHOCTU MIAfIUX
ympaBo y oBoj Kareropuju. OBakBa TeH/jeHNUI[ja HUje OYeKMBaHa, C 003MPOM
Zia je HUBO 0bpa3oBama 6ap 10 cajja 610 JUPEKTHO MPOIOPIMOHANAH Ca BU-
COKOM CTOIIOM 3aIIOCTIEHOCTM M/IaiuX ¥ 60/bYIM YCTIOBMMA pajia. YKOIUKO ce
OBaKBa TeHJEHIVja HacTaBy mocnenuie he 6uTn nmorybHe u 13 NOMUTUYKAX
¥ U3 comujamumx pasmora.*

[TorBphyje ce ;a Mmajgy ¢ HIDKUM CTeIIEHOM 00pa3oBarba, OCUM ILITO
Cy CyO4eHM ca BUIIOM CTOIOM HE3aIOCJIeHOCTH, jecy CYO4eHM U ca BHU-
IIVM PM3MKOM Off TYOMTKa IOC/Ia y OFHOCY Ha BpIIIbaKe KOjii Cy HacTaBU-
nmu obpasoBame. Haume, HibkeoOpasoBaHy, 4ak U ako mpoHaly agekBaTHO
3amocieme, uMajy Behy BepoBanohy fa he nctu Taj mocao musryburn y og-
HOCY Ha MJIaJie KOju Cy BICOKOOOpa30oBaHM 1 KOJI KOjUX ce 0Baj (eHOMeH He
Moxe ipatutu (eHrn. revolving door effect). C gpyre crpase, 1 BUCOKOOOpa-
30BaHM MJIaJM Ce CyOYaBajy ca HOJATHUM IIOTelIKohaMa Ha TpXXMIUTY paja.
Ocum, BMCOKe CTOIIe HEe3alOC/IeHOCTH KOja ce KOCK ca HOCaJallibyM 3aKo-
HUTOCTYMA Ha TPXKUIITY Pajia, yO4bMBe CY jOII iBe HeraTMBHE TeHAEHILNje:
ipeksanuPuxosaHociil u obecxpabperve maagux gylompajHo He3auocieHUx.
Hanwme, cse je Behm 6poj Mmagux, koju BoheHn GMHAHCHjCKMM, TMYHUM U
APYLUITBEHUM JelpuBalujaMa, OfIydyjy fa ce He yK/byde y obpasoBame,
ocrioco6/baBarbe HUTHM Jja CTYIIe Ha TPXKUIITe paja, peHomeH koju MOP-a
o3HawaBa Kao obecxpabpenoct mmamux (emrnm. discouragement™). Ipy-

HyJie KBaJMTeTeHe IIOCTIOBE Y JIOKATHUM eKoHoMMjama. ObaBesa je jallaHCKOT IOCTIO-
JiaBIia Ia IPY>XXH feTaj/baH OIMC IIOCTOBa Ha KojuMa he ce y 6muckoj 6yayhHocTy jaButn
moTpe6a 3a aHTa)KOBamEM HOBUX paJHMKA. JaBHe MHCTUTYLHMje Of0OpaBajy OBaKBe
U3BeIllTaje IOCTOfaBala, Kao ¥ yCIOBe pajia, a IOTOM Ceé MCTM WM3BEIITaj JOCTaB/ba
IIKO/IM 13 KOje MOC/I0fiaBall HaMepaBa Jia perpyTyje maaje pagHuke. CTyIeHT! He MOTy
HeIIoCpeIHO [ia ce obpaTe MOCIofaBLy, Beh je HEOMXOZHO fa BOOMjy NMpemopykKy 06-
pasoBHe ycTaHOBe, a BehuHa 00pa3oBHUX MHCTUTYIMja he mpemopyunty camo jegHOr
CTyeHTa. YIIOpelHa UCTPaXKMBatba MOKasala Cy fla jallaHCKU M/Iafiy TUIIOMIV UMajy
HajBehy BepoBaTHOhy fa mponal)y mpBu mocao ca myHMM pafHUM BpPeMEHOM YIIPaBO
3axBa/pyjyhm MHCTUTYIMjaMa Y KojuMa Cy cTunamy obpasosamwe. Bua. Meysam Salimi,
»From High School to Work in Japan', Adapt Inernational Bulletin, Nr. 11/13, 2.

48 Vicupopa Bepaxa, ,,Bucoko o6pasoBame, He3alOCTEHOCT M CTale Ha TPXKUIITY paja‘,
AxiusHe mepe Ha WPHUWMITY paga u Guiliarea 3atiocnenociiiu (ypenHuk JopaH 3y6osuh),
beorpap, 2011, 61.

49 Hanwme, ycner, BUCOKUX OylIeTCKMX M3[Bajalba Ha VMe IIKO/MApMHA MIAJMX CTy[eHara,
a 6e3 IOBPATHOI [ONIPMHOCA LIKONIOBAHMX MIAJUX PajiHMKa NPUBPENU ApPKaBe Koja
je y BUX TOKOM obpa3oBama yiarana, fpxasHu 6yier ocrahe y meduunry. Herarus-
He IOCTIeAMIie, OUeKyjy ce ¥ Ha JIMYHOM IUIaHy Myafie ocobe koja he najuemrhe 6mtn
HE3aJ0BO/bHA HOCTI/IFHYTI/IM, yC}Ie}I BUCOKIUX OHOpTyHI/ITeTHI/IX TPOIIKOBA, y}IO)KeHOr
BPMeHa 11 TPy/ia Koji 0CTaje 6e3 pesynrara.

50 ILO Report V, 23 u pame.

51 MHorm MmagM Kpujy ce 13a OOpasOBHMX MHCTUTYLMjA, IIPOTIOHTMPAjy IIepMOL
06pasoBama, MM Cy MaCUBHU TPa>KMOLM 3aIloC/era, odeKyjyhn fa mo6osmiuajy cBoje
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ro, ¢eHOMeH ,lpekBamMdukanmje“ MIaguX, MOApasyMeBa Jja je HUBO
obpasoBama MIaJIOT TOjeAMHIA BULIY Off IIOTPeOHOT 3a 06aB/bame MOCI0Ba
Ha KOjuMa je aHrakoBaH.”> Mumazm byau cBe demhe pajie Ha TIOCTOBUMA
KOj/I He OAroBapajy HUXOBOM 00pas3oBamwy WM OCHOCOO/beHOCTH. Jako
je jemaH of KpUTepUjyMa KBaJIUTETHUX IIOC/IOBA 332 MJIaJie M 3alOCiebe Ha
HOC/IOBMMaA Koju oMoryhaBajy MyiafioM 3alOC/IEHOM Jila KOPUCTM BeUITHHE
KOje je cTeKao Kpo3 Tpolec GOpMaTHOT Wiy HepOpMaTHOT 06pa3oOBamba.
HeratuBHOCT OBe TeHfeHIIMje OITIeia Ce M y YMIbeHUIV Ia OCUM ILITO yTH-
Je Ha BMCOKOOOpa3oBaHe MJIajie, OHA PElMIPOYHO HETaTMBHO yTHYE U Ha
OBe Koju Cy HmxeobpasoBanu. Hamme, kako mpexBanmnpuKOBaHU MIafu
pajie Ha IOC/IOBMMA KOju MOTY fila 00aB/bajy Mame KBaIM(UKOBAHU MJIa-
AU, TO YjeHO 3HauM M Mamyu Opoj MOryhHOCTH 3a 3amoc/ieme OBUX JIpY-
rux. TuMe ce moropuraBa BHUXOB MOMT0XKAj HA TPXKUIITY JbYACKOT KalUTAIa,
oziBeh oceT/pUB yciIen HUCKe CTOIE 3aIIOCTIEHOCTM M NIPMMETHE TEeHJeHIVje
nenpodecnonammsaruje.”?

V HenoBo/baH N0N0Kaj MIaAUX pafHUKA y MOTTIERY
OCTBapMBama IpaBa 1 Npey3nuMama o6aBe3a M OITOBOPHOCTH
U3 pafiHOT OfHOCA

1. JukpuMMuUHanMja MIAJMX Ha pagy U y Be3l ca pagoM

HrcKpUMMHALMja je CBAKO IIPAB/bErbE PA3/INKA, MCK/bYYetbe M/IN IABatbe
IPBEHCTBA 3aCHOBAHO Ha pacy, 60ju, MOy, BepH, IOMUTUIKOM MUIbEHbY,
HaIlIOHa/IHOM WIM COLMja/IHOM IIOPEKITY, KOjU UAY 3a TUM Jia YHUILITE UK
Hapyllle jefIHAKOCT MOTYRHOCTM IOCTyHama y IOI/eNy 3aloll/baBaka Mn

BeLITHHE IIpe HEeTO LITO Ce YK/byde y aKTUBHY IIOTPary 3a IOC/IOM, OfTaKyhu TpaHsuuujy
Y OfpacnocT 3a Tpehy felleHujy XMUBoTa.

52 Report, 16.

53 ¥V Teopuju ce ucTuye fia IOCTOje iBE BPCTe HEYCK/IA)eHOCTU BEIITMHA: BepTUKAIHA U
XopusoHTanmHa. BepTukanHa HeyckmaheHOCT mofpasymMeBa fa HUE0 IOTPEOHNX BEIITIHA
3a [10CA0 HMje y CK/Iajly ca HMBOOM KOjy 3aIlOCTIeHN 1Ma. XOpM3OHTa/IHa HeycKnaherocT
ce moraba kaja ifiuil BEIITHHA IIOTPeOHNUX 3a II0CA0 HUje Y CKJIAJy ca BEUITHHAMa Koje
3aII0C/IeHN mocenyje. BepTukanHa HeycknaheHocT BepoBaTHMja je y dopmu, Beh mome-
HyTe, IpekBamiuKalyje Kof MIaJuX, Hero y GopMu paja M3HAJ CTEYEHOTr CTeIleHa
crpyuHe ciupeme. Bug. G. Porcaro, 13 1 name.

54  Emmupujcku mogauu y Cpbuju, Kaja je y muramwy AenpodecroHanusanuja, HUCy YHU-
¢dopmun. Hanme, ma Tpenp menpodecroHanusaiuje, 6ap Kaj Cy MIagy akageMIu y
IMTakby KOJl Hac Hje y3e0 MaXa, II0Ka3yje MojlaTaK fia je 4ak 61 % BMCOKOOOpa3oBaHMX
MIaux 06aBjba IIOCA0 3a KOjU Ce IIKO/I0Bao. HalpoTus, KOJ MIafux ca OCHOBHUM 1
cpenmyM obpasoBameM JenpodecuoHanu3anmja je mpucyTHa, 66,7 %, ogHOCHO 59,8%
BIX He 00aBjbajy 10OCao 3a Koju cy ce mkonosamu. Bup. Cvumsbka TomanoBuh, Jparan
Cranojesuh, Mnagu y Cpbuju 2015, ciiawa, otiaxcarba, Hagara u éeposarba, beorpap,
2015, 37.

65



YIAHLN IIpaBo u npuBpena

saHmMama.”” Hajuemhm o6mmuy muCKpUMMHAIMje HAa TPKUINTY paja, y
3allOllUbAaBAIY M HAa PalHOM MECTY, Y3 JUCKPMMMHALMjy Ha OCHOBY IIONa,
€THIYKE NPUMATHOCTU, MHBAMUAUTETA M MOMUTUIKOT YBepema je U CTapo-
cHa muckpuMuHanuja.>® Yipkoc Tome, MCTpaxuBama Cy TOKasaia fa Cy
Maagy Hajyenthe 3a0puHYTH 300T cillapocHe gouckpumuHayuje y Besu ca
pamom.”’ Yenthe Hero 360r MMCKpUMMHAIMje 3aCHOBaHe Ha JPYTMM HEJO-
IOYLITEeHNM OCHOBMMA Kao IUTO CY: IOJ MM pacHa mpunagHoct. Vima ayro-
Pa, KOjU y3pacT ¥ AUCKPUMIHALIM}Y 3aCHOBAaHY Ha TOiIMHAMa >KMBOTA, 4emhe
Be3yjy 3a cTapuje 3arocjeHe, any He UCKby4dyjyhn je mputom y ogHOCy Ha
mmabe.”® Jlpyru, max, cBaky Tpempacydy MpeMa CTapujuM 3arlOCeHMMA,
yjenHo cMatpajy u TipeipacyioM ipema miahum samocrennma.>’

Mnagn y PC cy Takobhe AucKpyMuHMCaHN Ha OCHOBY ITMYHMX Kapak-
TEPUCTUKA: TIOJIa, Pace, CEKCyasHe OpjeHTalje, POIHOT UAEHTUTETA, ETHUY-
KOT MOPEK/Ia, PeTUTVMO3HUX YBeperba, APYIITBEHOT WM 00pa3oBHOT HUBOA.
Vctnye ce, mehyTum, ma yrepbena guckpumunanmja kog maagux y PC Huje
u3pasuTa u ja ¢y muagy pehe ocrmocobpeHM fja omase AMCKPUMMHALN]Y.
Bucoka KoHIeHTpauMja pu3MKa Off AMCKpPMMMHAILMje YyodeHa je KOf
MaTepUjaHoO NEeNPUBUIETOBAHNX MTA/IVX M Y€CTO BOAU Y BbUXOBY COLIMjAIHY
UCK/bYYEHOCT.

2. IIpenpexe y IeIOTBOPHOM OCTBapUBamhy NpaBa
Ha IpaBUYHY 3apagy

IIpumama MIagux pajHUKA jefaH Cy Off K/bYYHMX UYMHMIALA KOjU
YTUYY Ha 33[J0BO/bCTBO MJIafINX PafiHMM MeCTOM ~ IIpeMa MCTpaKMBambliMa
pabeHuM y nojequHNM eBpOIICKUM Ap>KaBaMa I jeflaH Off K/bYYHUX pasjiora

55 Kousenuyja MOP-a 6p. 111 o 3abpaHu FUCKPUMMHALIM]M § HOIIENY 3alOl/baBamba I
saHuMama, Cnymbenu inachux @HPJ - Mehynapogru yiosopu u gpyiu ciiopasymu, 6p.
3/61, un. 1.

56 Bojana Genov, Ljiljana Zivkovi¢, Tina Dakovi¢, Diskriminacija na radnom mjestu, Mali
Losinj, 2011, 5.

57 Jeman op cemaM MIAuX pajIHMKa IIpe HaBplIeHe 25 roguHe >KMBOTA CyO4dMO Ce ca
JMCKPMMMHALMjOM Ha PaJJHOM MeCTY, HacIIpaM jeJHOT Off JeCeT CTapujuX of 45 rofguxa
xusora. Bup. M. Sargeant, 8 u garme.

58  B. Genov, Lj. Zivkovi¢, T. Dakovi¢, 48.

59 M. Sargeant, 24. Hip. yKonmko, HOC/ofiaBal TBPAY fla Cy CTapujy 3aII0C/IeHN IOy 3aHujn/
0CII0CO0/beHMjI/BPEIHUjM PaJHULIM, TO YjefHO 3HauM ja cy mmabu Mame noyspanum/
0CII0CO0/bEeHN/BPEHY Y OHOCY Ha HUX.

60 C. Tomanosuh, [I. Cranojesuh, 96.

61 36or BuCKHe 3apajie M CUTYPHOCTM PafiHOT MecTa 4ak 61% mmagux y PC kao xumore-
TUYKO 3aIloC/ieeé BUAM 3aIoC/erbe y Sp)KaBHOM ceKTopy. Yak 56,5% mmagux papauje

6upa 6orme wiaheHna pagHa MecTa, y ofHOCY Ha 22,7 % WUX KOji ce OIpene/byjy 3a Behy
crabunHocT 3anocnema. Bup. C. Tomanosuh, [I. Cranojesuh, 28.

62  Report, 13.
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3a IpuXBaTame pafHUX MecTa KOJ MIaJMX y Halloj 11p>1<aBI/I.63 Yupkoc 0Boj
YMIeHNIM, TIPYMaba 3all0C/IeHNX (3apaja M COLMjaTHM HOIPUHOCK) HIDKA
Cy y OBHOCY Ha Jipyre Tpylanuje pa,T_LHI/[Ka.64 Objamermbe OBaKBe HETaTUBHE
TEeH/IeHI[}je Ha TPXKUIITY MJIaJie pajjHe CHare, Mory 6utu u cnegehu pasmo-
3U: M/IQ[iY OCTBApYjy Mama MpyMama 110 OCHOBY MUHYIOT paja (kpahe cy y
PagHOM OJHOCY), He OCTBApyjy »lIpaBa II0 OCHOBY CEHMOPUTETA", OCYCTBO
COLMjA/THOT AMjajiora ! IperoBapama MIAANX O BUCHHN HIXOBUX IIPUMabha,
ycnen 60jasHM #a He u3rybe 1mocao, Kao 1 00a3pMBOCT IOCTOAABIA Ja He
IUTaTY M3HAJ| 3aC/Ty>KEHOT M/Iajie Ha IIPBOM PafHOM MeCTy.65

Mitaiu 4ecTO OCTBapyjy caMo MUHMMaIHe 3apafie. Y ofgpeheHuM ngpxa-
BaMa, YCIIOCTaB/beHa je MoceOHa MUHMMAIHA 3apajja 3a M/ajie IOpef T3B.
pa3sBojHe MMHUMAJHE 3apafie HaMelbeHe IPE0CTajIoM Jie/Ty OoIyalyje, a u3-
HOC 6a3MYHOT IPUXOJa HIDKY je 3a MJIajie y OfJHOCY Ha CTapyjy MOIMyIaLujy.
Argumentum pro, 3a IIOCTOjalbe CEKTOPCKOT NpMHIMNA y ypebuBamy mu-
HMMaJIHe 3apajie je [a je HYDKM M3HOC MMHUMAJIHe 3apajie 3a Mjaje, Behn
MOTHUB 3a IIOC/IOfIaBlia Jla Ty PaJHy CHary aHTaXyje, Kao U fla jefMHCTBEHa
MUHJMAa/HA 3apajia MO)Ke YTUIIATH Ha T3B. eHoMeH (eHIN. cooling out),
paHO HamylITame LIKOJIA U OfyCTajalbe Off 00pa3oBama MIAJUX yYeHUMKa
U CTY[ieHaTa, KaKo OM ce YK/bYyUYWM/IN Ha TP>KMIITE Pajia X OCTBAPUBAJIN COII-
CTBEHU JIOXOHaTaK. Argumentum contra CEKTOPCKOT IPMHINUIIA je Ja OH BOAU
y AMCKPUMMMHATOPHO IOCTYyIakbe U 3710ynoTpede oBe ofseh BynHepabuiHe
KaTeropuje 3amoc/ieHnx. Y ApyTuM fip>KaBaMa He IIOCTOjM MMHMMAJHA 3a-
pafia, ¥ IOjefyiHY ayTOpY Y TOMe BMJe jeflaH Of pasjiora HUCKe CTOIle He3a-
nocnenocti mnammx.’’ MehyTum, Ha CTOIy HE3aMOCTEHOCTH MTAJUX YTH-
ye OCUM MUHMMAaJHe 3apaje (jeIMHCTBEeHe VI CEKTOPCKe), ¥ BUIIe JPYTUX
¢daxTopa, Tako fia ofdaIBabe OBOT MMHIMAIHOT COLMja/THOT HIBOA 3apajy
Behe cToOIIe 3a110C/TIEHOCTY MTaZIX, MHOTY O3HA4aBajy Kao ,[IPEBUCOKY LIeHY
KaKo 3a M/IaJie TaKO U 3a IPYLITBO Y Lje/IMHIL

63  Valli Corbanesse, Rossas Gianni, ITpasa mnagux y pagrom ogrocy — Ipupyunux 3a uH-
ciupyxitiope, beorpap, 2009, 28.

64 [loctymHu mopany o mpuMamuMa Ha HuBoy EY (amum u CAJl-a) nokasyjy fa cy miage
KeHe ¥ MyIIKapIy 2,5 fo 5,8 myTa cyodenu ca BehoM BepoBarHohoM fa he nmatyu Mama
IIpYMamka y ONHOCY Ha HallMOHa/IHM mpocek. Yak 50% HuckommaheHUX pagHMKa Cy Ma-
mu. Crora, 4ak 1 ako mpoHaby 1ocao, y yclIoBuMa ajlapMaHTHE He3aloCIeHOCTH, MIa
he BepoBaTHuMje 6uTH cabuje IaheHN YeCcTO HETOBOJ/BHO Jia Ce VI3AUTHY M3HAJ, IMHMje
cupomaruntsa. ¥ 2011. y EBpornu roguuu 30% MIapux 61710 je y pM3UKY Off CMPOMAIITBa
y ofHOCy Ha 24,2% 3a ueny nonynauujy. Bua. G. Porcaro, 13.

65 Report, 14.

66  Ibux 30% xoju cy gobwmu npsu mocao y 2008. rofyiHM KOJ, Hac, Te TOfYIHE OCTBapUBaIN
Cy caMo MMHMMaHu foxopaTak. Bup. G. Porcaro, 13.

67 Hemauka HeMa jeIMHCTBEHy MMHMMAJHY 3apapy, a Hacnpam lllnanuje xoja y EBponn
JIMa HajBUIIY CTOITy HE3aIOCTeHOCTY M/IaJMX, OHA je YIIPaBO y OBOj 3eMJbJ HajHIDKA.
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Munnmanny 3apapy y Peny6nunu Cp6uju yrphyje jenuHcTBEeHO, ABa
myTa rofuuime, ColyjamHo-eKOHOMCKM caBeT Pery6rmuke Cp6uje.®® Kaxo
je OllemeHo Koj Hac He HOCToju 6ojasaH #a he MuHMManHa 3apaja uMa-
TV HEraTVMBaH yTUI[dj Ha 3alOlUbaBalbe HMCKOKBAIN(PUKOBAHUX pajHMKa
U pagHuKa Oe3 KBanmduKalyja, Koju YuHe 3Ha4ajaH OpOj He3armoC/IeHuX
mnagux. Hamme, HUCKO IOCTaB/beHa MHUja MMHUMAJHE 3apajie Y OFHOCY
Ha IIPOCEYHY 4YMHU je HeobaBe3yjyhoM, u cammum UM (pakTOpoM Koju Hema
3HaYajHMjeT yTULaja Ha YKYIHY 3aIlOC/IEHOCT, Ka0 HM Ha 3allOC/IEHOCT HIU-
CKOTIPOJyKTUBHMX HeKBaMMUKOBAHUX paguuka wiv Maaanx.% Jemmucrsen
MUHUMAJIHA JOXOJaK 6e3 o63mpa Ha KaTeropujy pajHuka oHemoryhyje
AVCKpYMUHALMjy ¢ 003MpoM Ha KamanurteT 3apahuBama. Vako je y Ha-
meM 0Opa3OBHOM CUCTEMY BUCOK IIOCTOTaK OHMX KOjU ORYCTajy Of Jajber
obpasoBama, He IOCTOje MCTpaKMBama Koja 01 MOTBpAMIA Y3POYHO IIO-
CTIelNYHY Be3y ca jeAMHCTBEHOM MMHMMAaMHOM 3apagoM. OTer, Kako je ucra
HIJICKO TIOCTaB/beHa, He MOXKe Ce CMATpPaTy JJOBOJbHUM MOTHMBOM 3a IIpepaHu
M3/1a3aK MIaiX 13 00pa3sOBHNUX MHCTUTYLIMja.

VI OrpanndeH NpuUCTyIl COIMjaTHOM OCUTYpaIby
M COIIMjaTHOj 3AITUTH

Mnagy d4emTo MMajy HeJOBO/bAH IPUCTYI CUCTEMMMA COLVIjaTHOT
npasa. OCHOBHM TIPO6/IeM je y TOMe IITO MIajy KOjU Tpaxke IpPBU II0CAO,
Hajuenrhe He MOTy OCTBapuUTM IIPaBO Ha HaKHaJIe TOKOM IEpMOJa TpaXKerma
IOC/a, MAKO UCTU INepuoj Mo>ke OMTM M AyroTpajaH m texkak. ¥ Cpbuju
MJIa[iIMa KOjy Cy M3aIIn U3 06pa3soBHMX MHCTUTYLMjA U KOjU Tpake IPBO
3aIoC/Iee, HUCY JOCTYIIHA IIpaBa U3 0CUlyparba 3a Cy4aj He3aiocneHoCiu.
OcrBapuBame IpaBa Ha HOBYaHy HakHajly (y Tpajamby Of TpuU Mecela)

68 Munumainza 3apaga ce kpehe y Bucunu ox oxo 40% mpocedHe HeTo 3apafie yTBpheHe Ha
HVBOY HallMOHA/IHOT Ipoceka. YTBphyje ce HajkacHuje mo 15. centembpa Tekyhe rogyue
3a HapefiHy, ca mo4eTkoM npumene of 01. janyapa.

69 HCM 2008, 29.

70  3aHMM/BMBA je UMEEHWIIA Ja ayCTPAIMjCKM CUCTEM OCHUTypama 3a CIy4aj Hesarocse-
HOCTM HIOKpUBA CBE KOPUCHO YiOC/ieHe, Pa3NTuKyjyhu IpUTOM Tpu BpCTe HaKHa#a U TO:
HaxHagy 3a mnahe — 16/20 ioguna, 24 YKOIUKO CY Ha PeTOBHOM IIKOTOBambY, KOjU HO-
KaXy JIa ce IIKOMYjy, /la Ce OCIOCo0/baBajy, la Tpake II0CA0 WM Ja IIpefy3NMajy fpyTre
MIpUIPEMHE aKTUBHOCTU DAy 3alI0C/Ieba. 3aTUM, TOYETHY HAaKHAJy YCIOB/bEHY TECTOM
TIPUXOZA, aKTUBHUM TPaXKEIHEM I10CTIA, CTATHUM HACTambemheM Ha OHOCHOj TePUTOPUjI.
Konauny, Ty je 1 HakHafia 3a 3peiy o0, Kojy ocTBapyjy crapuju of 60 roguua. Bug. A
Ravni¢, Osnove radnog prava, domaceg, uporednog i medunarodnog, Zagreb, 2004, 274.
IlpBa KaTeropuja HoBYaHKX GeHeduIIMja MK Kpenpabe 1b0j CIMIHUX JaBarba, MOIIa 61
00yXBaTUTH M M/IaJie aKTVBHE TPa)KMOIle IPBOT 3al0C/Ieha KOji He MOTY OCTBapyUBaTH
IIpaBa Koja ce jeMye 3aloc/ieHnMa Koju cy ogpehern nepuon ynnahusamu conujante go-
IIPMHOCE, HUTY CY Jieo COlMjaiHe 3aIuTuTe O6yayhu fia cy cmocobHu 3a pap, a IO MCTUM
WM CTMYHMM YCTOBMMA KaoO y ayCTPaMjCKOM COIMjalTHOM OCUTYDarby.
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YC/IOB/bEHO je MVHVMA/IHMM IIePUOZIOM IIPETXONHOT OCUTypama U YIUIATOM
JOIpUHOCa y Tpajamy off 12 Mecern.”! To MMITMITMTHO yKasyje 12 TeK MIamu
KOju Cy OWUIN Yy PaIHOM OJHOCY Ha ofipeheHO BpeMe HajMatbe TOAMHY JaHa U
3a Taj mepnox jecy yrraheHy conyjamHy JOIPUHOCK MOTY OCTBApUTH IIPaBO
Ha HAaKHajy 360T TIpUBpeMeHe CIPedeHOCTH 32 pajl.’> > JeqHa off MapruHa-
NM30BaHMX TPyIa Koja ce 4ecTO M3[Baja Kao 3aceOHa cyOkareropuja Mia-
mux y Cpbuju jecy ynmpaBo MIaay KOPUCHMIM MarepujaaHor obesbehema/
cormjanne momohn.”* Bemuku 6poj moposmia je BUIlEreHeparMjcKu Ko-
PUCHMK OBMX COLMja/THUX HaBama, Ia MIagu ,Hacrehyjy cupomamTso® u
IIOCTAjy 3aBUCHY Off COLMja/IHMX IIpecTalyja MONyT HbUXOBEe MOPOANIIE 10-
pekma. Mana pasnuka usmeby foXoTka off mOCTa ¥ BaH moczia (Kao mITo je
couyjanHa nomoh) crpedaBa IpUMaolle COLMja/THMX HAKHaMa, IIa M Maje
KOPMCHMKe TIPaBa, jIa TIOYHY caMut cebe J1a M3IPKaBajy.

[Toce6HNX HakHa/a 3a He3aloOCTeHe MJaje KOju Cy M3allIM U3 Ipo-
eca 0O6pa3oBama, a jOII HUCY MHKOPIOPUCAHY Ha TPXKUIITE pajia y HaIleM
cucremy Hema. ITpeMpa, Magy Koju TpaXke IIPBO 3aIlOC/Ielbe, a Hajlas3e ce y
cTamy colujaaHe norpebe/pusuka, npema npenopyuyu MOP-a, Mopajy 6utn
HOAP>KaHM HaKHaJaMa KaKo 13 CYCTeMa COLMja/IHOT OCUTYParba/3aIlTUTe UK
KOMOMHAIMjOM IIpecTalyja u3 o6a cucTeMa. JeflaH Off yc/I0Ba OCTBAapyBamba

COLMja/IHUX TpecTanyja Tpebano 6u ga Oyme aKTUBHO TpaKeme nocma,’® a

TIOjeJIMHI ayTOPU TOBOPE O T3B. ,KOPUCHOj YIOCTEHOCTH ;| KaKO OBaKBa
IpuMama He OV JeCTVMY/IaTMBHO JIeJioBajia Ha MJIajie KOju TeK Tpeba fia ce

YK/by4d€ Ha TPp>KMIITE paja.

VII 3akmpydak

Mnazu ce Hanmase y moce6HOM monoxajy. OmeT, Hu caMy HUCY XOMOTeHa
CKYIVHA, HUTH je OIIPaBJaHoO Kao TakBe MX nocmarpatu. Omnmrenpuxsahene

71 M. Arandarenko (2010), 4.

72 3gpascitisero ocuiyparbe JOCTYIIHO je MIafi¥Ma HajKacHUje O HaBpIleHe 26. TOfMHE K-
BOTa YKOJIMKO Ce Hajlase Ha IIKomoBamwy. Bux. M. Arandarenko (2010), 5.

73  IIpaBa U3 HEH3MjCKOI OCUTYpamba, Cy IpaBa 3a CIIy4aj CTapoCTH, 60/IeCTH, NHBAIMIHO-
CTU ¥ CMPTH 1 IIO IIPAaBUIIY Ce Be3yjy 3a KacHuje ¢ase )XUBOTA.

74 Hamm maagyu ce Hajmase y KaTerOpuju Ca HAAIIPOCEYHMM PM3MKOM Off CMPOMAIUTBA,
12,7%, oBe momynanmje je CMpoMaIiuHo. Ibuxos penatuBHM pusuK 3a CMPOMAIITBO j€ 3a
20% Behnu y ogHoCy Ha oty nomynauujy. Bun. Crparernja passoja 3fgpaBba MIauX y
Penry6muy Cp6uju, Caymbenu inacnux PC, 6p. 11/06, 4.

75 M. ApaHpapeHKO ce paj MCIUIATH Y 3eM/baMa 3amajHor Bamkana: mpumep Cpbuje u

Makeponnje, PoHpanyja 3a pa3Boj €KOHOMCKe HayKe, JOCTYIIHO Ha afpeciu: www.fren.
org.rs, 24. 6. 2016, 1.

76  ILO Report V, 82.
77  A. Ravni¢, 274.

69



YIAHLN IIpaBo u npuBpena

meduHMIMje MIAJOCTH, 3aK/bydyje ce [a HeMa, a Ja ce feduHucame Mla-
JOCTM pa3/MKyje y eBPOICKUM Ap)KaBaMa, MehyHapogHuM opraHusanujama
¥ Y HallMOHa/JIHUM OKBUpuMa. TpXXuITe Miajie pajjHe CHare — ieperymca-
HO, He3amTnheHO M HenmpodecroHaNN30BaHO jelaH je Of Y3pOYHMKA ,Ofl-
JIO)KeHe M IpORyXKeHe“ TpaH3MIMje MIAJMX Y ofpaciocT. VsasoBu Mia-
AUX ce He 3aBpLIaBajy HJUXOBUM CTyIameM Ha TpXKullTe pajga. Hamporus,
OfIHOCE Ce M Ha OCTBapMBambe IIpaBa U3 PafHOT OJHOCA, aly M IPUCTYI
conujanmHoM o6esbebhemy. Y ycmoBuMa ,,Kpuse MIaiux MIAfU Cy CyOYeHU
u ca msHeHahyjyhum tenpennujama. Vako BMCOKOOOpa3oBaHM, CYOUeHU
Cy ca aJlapMaHTHOM HesamocyeHomhy, ¢peHoMeHrMa ,IIpekBamudukanmje’,
»yKnamama“. CaMo fja/ba CUCTeMCKa 1 CTajIHa MOAPIIKA MIafiIMa TapaHTyje
n xBanuteTHy 6ynyhHocT Perry6mmke Cp6uje, meH mabu eKOHOMCKM pasBoj
U CTBapame yCIoBa 3a 00/b) XXMBOT MIAJIVIX, a/I) U PYIUTBA y Le/IMHIA.

Kristina BALNOZAN
PhD student at the Faculty of Law University of Belgrade

MAIN CHALLENGES AND OBSTACLES TO YOUNG
PERSONS INTEGRATION IN THE LABOR MARKET

Summary

Young people are not a uniform group, and the qualification criteria are
various. Therefore, in this paper we will firstly draw attention to the lack of a
generally accepted definition of youth. A young worker in Europe, as well as
in our country, is in an unenviable position when compared to the older age
cohort. The focal point of this paper is related to the challenges young adults
face when transitioning from childhood to adulthood, such as, unemployment
(or, inactivity), non-standard employment, inability to excercise their rights to
rightful earning. Finally, the question of education influence to the emoyability
of young people should be raised. The majority of European countries see, into
education, the solution to the problem of unemployment and their easier inte-
gration to the labor market.

Key words:  young workers, definition of youth, qualifications criteria, labor
market obstacles, education of the youths.
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Muogpaia JOBAHOBII'h

cyaujcku capagHuk y OcHoBHOM cyay y Cokony
CTY[leHT JOKTOpPcKMX cTyauja IIpaBHor ¢akyrrera
Yuusepsurera y beorpany

K/IbYYHU PAJHOIIPABHU ACITEKTIU JABHOT
KOHKYPCA 3A 3ACHUBAIBE PATHOI OTHOCA

Pe3sunme

JasHu KoHKypc fipegcitiasma cpegcilieo Ocilieapusarea OCHOBHUX pag-
HotipasHux Havend, Upasa Ha pag u Ha4end jegHakux wWancu u dociiyiared.
JasHa o6jasa uma suwecitipyke yumese: omoiyhasa jegnaxy gocilyuHociti pag-
HUX meciia, a tipuenaqervem 6enuxol 6poja uHiliepeceHatia HoCHiU#e ce KOH-
KYpeHIIHOCTH mehy Thpaxuouuma 3aiocnerva, iie ce ceseKuuja epuiu y upas-
uy Hajbomei. Osaj yun gaje kapaxiiep 3n0ynioipede c6UM OHUM KOHKYpCUMA
uuja je cépxa tpumaree yHaipeg ogpehere ocobe unu ocobe koja eeh pax-
WMu4KY pagu HAa pagHom Meciliy 3a Koje ce KOHKYpc paciucyje. Ha wiaj nauun
peanusyje ce pasHoTpasHOCHli ipahana, 3aKOHUTIOCIA Y OCcii8apusaryy upasd, u
HA geMOKPaicKU HA4uH octileapyjy ce yciiaéom iapanitiosana upasa. C 063u-
poMm ga Ha goHoulerve 0gnyke 0 U360py KaHgugaiia tiopeq 00jeKiUSHUX MepU-
n1a, HocebHUX ycn06a, yiliuuy u Kpuilepujymu koju cy Hajueuthe cy6jexitiusroi
kapakiiepa (aHANU30M aKiyeNHUX 0inaca u ogryka o usbopy xangugaiia
MOKCEMO UPUMETHUTIUU ga ce 6e0Ma YeCiio KA0 KPUitiepujym iojasmyje oy
yiiucak) jacHo je ga niocnogasay, yéex moixce Yiposuiiu yusm jasHol KOHKypca,
ilie ga ce yeex UpegHOCiL MOxce OCEAPUTIU TyilleM COUUJAnHUX 6e3d, a U0
ce MoJHe UCKOPeHUIiU 3aKOHUMA 0ap Y gpiasHOM/ja8HOM CeKiliopY.

Kyune peuu: jasnu KoHKYpc, KOHKypeHuuja apopecuoHanHux ciocoOHo-
ciliy, OUMIAY U TOCEOHU YCTI08U, PUSUK JUCKPUMUHALU]e.
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I YBogna pasmarpama

IIntame 3anoubaBama jeHO je Of HajpalbMBUjUX INUTarba HE CaMO
pajgHor mpaBa, Beh U JpyLITeHO-eKOHOMCKUX OJHOCA, jep HpefCTaB/ba I0-
CTyHIaK YK/by4MBama pafHOCIIOCOOHOr CTAHOBHUIITBA y OPTaHM30BAHU
Tpoltec pajia y by obaBbama IPyIITBEHO-KopucHe AemarHocti.' Kao
MHCTUTYT PajiHOT IIpaBa INpeficTaB/ba CPENCTBO OCTBapMBama YCTaBOM 3a-
rapaHTOBAHNX IIPaBa, U yjefHO MHCTPYMEHT IpuarohaBama IpaBa Ha paj
norpe6ama pymTea.” [IpaBHO TTOCMaTpaHO 3HAYM MOCTYTAK OCTBAPMBaMbHa
npaBa Ha pap’ rpabaHna jemHe mpxase. Y mokymrajuMa objanrmerma GpeHoMe-
Ha He3aloCTeHOCTM HarnmalaBa ce Mehy3aBMCHOCT pasmmuuTux daxropa.*
Y cutyaumju 3sHaTHO Behe MoHye pafiHe CHare Off IOHY/ie YIPXKIbEHNX Pai-
HUX MeCTa, Kafia Cy /i1l CIIpeMHa Ha HEMOPAJIHY I KpMBUYHY pafilby, HEOIl-
XOJHO je YHAIIpes YTBPAUTK 00jeKTUBHe KpUTepujyMe U IpaBuIa Mo KojuMa
he ce samonvpaBame (y QyHKIMjM Bpulewma pajia Kao APYIITBEHO KOPVCHE
menmatHoCTH) ofBujaTu. IlojenyHar crioco6aH 3a paj; CBOjUM PajioM JOIPK-
HOCH 33JI0BOJ/baBalby He caMo CBOjux Beh 1 ApymTBeHNX norpeba.

C 0631poM Jja KOHKYPCOM ITOYMIbe IIOCTYTIAK 3alol/baBama, MMajyhmn
y BULY TPEHYTHO CTame Ha TPXKUIITY pajia, CMaTpaMo fja 61 3aKOHOJaBall
uctoM Tpebaso fa nmocsery Behy naxxmy. Benka KOHKypeHIIMja Ha TPXKUIITY
pajHe CHare 3a IOC/IOflaBIla jecTe MOTYRHOCT Jja KpO3 JeMOKPATCKM, TPAHC-

1 Bopusoje lyupepuh, IIpaso Mehynapogre opianusayuje paga, beorpan, 2001, 219.
2 ITpenpar I1. Josanosuh, Pagro iipaso, beorpan, 2003, 184, 117.

3 IlpaBo Ha paj Ka0 OCHOBHO COLMja/THO IIPaBO OI/IEfa ce ¥ cmoboay 1360pa 3aHNMamka 1
MIPaBy Ha 3aIOC/IEE MOl jefHAKMM YC/IOBUMA, Tj. jeAHAKOj NOCTYIIHOCTM CBUX PaJHIX
MecTa, 3aTuM CIoOORNM pafa — 3abpaHu IPMHYGHOL, U Ha Kpajy y obaBe3u ApxkaBe fa
CTBapa YC/IOBe 3a IIyHO 3aI0CTIelbe, a/li He U [ 3all0C/IM CBAKOT IIOjefIMHI, jep IpaBo
Ha paj| TIpeficTaB/ba Hadeslo 10 KoMe ce ypelyjy mojefuum pagHOIpaBHN MHCTUTYTH,
a He Cy0jeKTMBHO IIPaBO 3aIOC/Ielha HA KOHKPETHOM pafHOM MecTy. IIpaBo Ha pap je
jemHaKOo 1 jefMHCTBEHO NPaBo, MOJ jefTHAKMM YCTIOBMMA 3ajeMYEeHOT CTa/THOT 3aIl0CTIemha
O CTpaHe [pYIITBEHE 3ajeflHMIIe CBAaKOM 3a paji cHocobHoM rpabaHuHy, mpema
IETOBUM CTPYYHUM M (PU3NYKUM CHOCOOHOCTHMMA, KOje 3a Ibera IpefCcTaB/ba OCHOBHM
U I7TaBHU U3BOP MaTepI/IjaHHI/IX cpencrasa. ]e,uHaKe AOCTYITHOCTU CBUX PaJHUX MECTa
II07] je[fHaKMM yCTIOBMMaA He MOXKe 61TI 6e3 jeHaKor nHGOpMIUCama 0 CTTOOOTHUM paj-
HUM MecTuMa. Lenia Samuel, Fundamental social rights, Case law of the European Social
Charter, Council of Europe, Strasbourg, 2002, 13-38; Harris David, The European Social
Charter, University Press of Virginia, Charlottesville, 1984, 22.

4 Bumre o c¢akropuma HesamocmeHocTu mornesatu kox: V. A. Muscatelli, P Tirelli
»Uneployment and growth: some empirical evidence from structural time series models®,
Applied Economics 33/2001, 1038-1088. V3 TpeHyTHe CToIle He3amocneHocTy 17,7%,
BUAM ce fia je Hemoryhe 06e36enuTy pasHa MecTa 3a CBe TpakKmolle 3amociema. Jo-
CTYIHO Ha apipecu: PemyOmmyku saBoy 3a cratucTuky, Ilofarm, YkymHa cToIa Hesaro-
cneHocty, http://webrzs.stat.gov.rs/ WebSite/Public/PageView.aspx?pKey=2, 10. 6. 2016.

5  B. llyugepuh (2001), 219.
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IapeHTHM HaunH 13abepe HacrmocobOHMjer KaHauaara koju he ceojum pagom
HONpMHETHN Hpocneputery. Jomasumo o ancyppHe CUTyauuje, IIOCeOHO y
jaBHOM CEKTOPY, Aa 300T HEKVX JIMYHUX, HelIpOo(peCHOHATHUX MOTHBA JIMLA
Koja cy opnaurheHa 3a n36op KaHgyuaTa yIpaBo HajcriocobHmje He usabepy.
Opnrosop Ha IMTame 3allTO je TO TAKO, Tpeba MOTPAKNUTH Y HO3UTHBHOIIPAB-
HVM pellleryMa. 3aKOH Y OILITeM PEeXIUMY PafHOT OFHOCA TOTOBO fja He pe-
Ty/Iylle MUTakbe jaBHOT KOHKYpPCa, OCUM 1ITO ra mpepsuba kao moryhHocT,
a y MoceOHMM 3aKOHMMaA PETy/INCaHM Cy HefoBo/bHO. CaM IOCTyIIaK M Ha-
4)H 1300pa, MepuIa, HA4MH OLIeHe, POK Y KOMe ce MOpa OJTy4MUTH O U360py
UIIaK Cy IpenyuTeHn c1o60fHOj BO/bY PYKOBOAWIALIA, LITO je Y CKIafy ca
Havenuma crnobozie n360opa KaHAUAATA U CI0O0OM IIpefy3eTHUIITBA. UnHN
ce [ia je HajTeXxke CIIPEYNTH Aa MOCIOfaBYeBe cnobope mpeby y amcomytHy
BOJbY IIOjefMHIIA.

I1 Hauerro jaBHOT ornamaBama c1000JHUX MOCTOBA KA0
KOHKpeTH3anyja pagHONpaBHIX Havyena

Hadeno jaBHOr oriamraBama MMa JBOCTPYKM LMb. Y 00MacTM 3a-
nourbaBamba Ha CTPAaHM TPaXkKualja 3aIlloc/ierba MpefcTaB/ba KOHKpETH3a-
IIM1jy OCHOBHOT COIIMja/THOT IpaBa — IIpaBa Ha paji, OCHOBHe ClI000/ie — C/Io-
6one pasa,’ Te ommTer Have/a pajgHOr IIpaBa — Hadesa jefHAKMX IIAHCU U

6 Y mpuBaTHOM CeKTOpY Ap)KaBa M HeMa MHTepec fa Hamehe mocmomasimma Mepua 3a
u360p M3 pasyora mMTO CBAaKM BIACHMK KaIMTanma TeXU AOOMTHU, Te y CKMajy ca TUM
3anonkaBa HajnpoduraburHujer Mehy KaHmMaTIMA. Y OBOM CETMEHTY Ha IpyKaBM je fia
3AIITUTH TPAKNOLE 3aII0C/Ieha Off AMCKPUMIHALIMje M HeOCTOjaHCTBEHOT MOCTYIIamba.
VImax y jaBHOM CeKTOpY, ip>KaBa MMa MHTepec fla Ha JieTa/bHMjJ HaulH pery/IMIle jaBHe
KOHKypce 1 06e36e/u la caMmo HajOoo/by Kafiap pajy 3a IpyKaBy, Te 61 3aKOHOfaBall Mo-
Pao Jia 3alUTUTH ¥ MHTEpece Ap>KaBe U KaHMaTa.

7  Cno6opa paja OCHOBHO je Hade/lo pafHOT IpaBa I [IPeACTaB/ba jefHY Off OCHOBHIX CJIO-
6oma yoBeKa, IpusHaTy 1 06e36eheny y cBum caBpemennM apymrsrma. OCHOBHA je CTI0-
607a YOBeKa ¥ pajHNUKa, IPUHLNUI Of GYHIaMEHTAIHOT 3Ha4aja y paHOM IIPaBy, TECHO
[I0Be3aHa ca [PYIMM OCHOBHUM cro6ofama 4oBeKa, O6yayhu fa je BUXOB 3ajeHUYKM
MIMEHNTeb JbYHICKO JOCTOjaHCTBO. YCKO je Be3aHa ca IPYTMM CIoOofaMa Koje IpuIagjajy
YOBEKY M KOje LITUTE FHeroBO AOCTOjaHCTBO. IIoBesaHa je M ca OCHOBHOM C1060OIOM
€KOHOMCKOT 3Hadvaja: cI060[0M IIpey3eTHNUIITBA TOC/IOfABLA. Y IIMPEM CMUCIY OBe
cro607ie €y pasnuuuTy 06U UCTOT IPUHIIMIIA — CTI0O0MIe M360pa 3aHNMama, c1obofa
pajia 3a pauyH IOCTOfaBIA 1 c1noboma pasa 3a camora cebe. bpanko A. Jly6appa, ,,Ha-
qero cnoboge pama‘, Apxue 3a tipasHe u gpywitieere Hayxe, 6p. 1-2/2006, 539. Crobopa
paza je u hpopMamHO-IIpaBHa IPETIIOCTaBKa II0jaBe U OCTOjalba PaJHOT OFHOCA. 3ajeHO
Ca ersiCTeHIMjaTHOM HYXXHOCTM paja MpeACTaB/ba OCHOBHY IIPABHY M [PYLITBEHO-
€KOHOMCKY IIPeTIIOCTaBKy Koja je omoryhmia nojaBy pagHux ogaoca. Crobopma pana je
jemaH of mM3pasa OIILITe YOBEKOBe CI060fe Koja My je [pyLITBeHO npusHaTa. Kako cro-
6071a pajia y Kpajiboj TMHMj1 3HaUy OO0y YOBeKa Off pajia IPOTUBHO HEroBe BOJbE, TO
oBa c710007a UCK/bydyje IPUHYHAH WK 0OaBe3aH paj y CBUM eroBuM obmmumma. I1.
I1. JoBanosuh, 115, 117-118.
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nocrymama.® Ha cTpaHyu mocmofjaBiia, OirOBOPHOT 3a M360p 3aMOCIEHNX
OpraHM3anMjy paja, IpefcTaBba MOTYRHOCT IpOHaTacKa ofrosapajyher ka-
Ipa 3a cBoje nmorpebe. OCKM ILITO je TO MHTepeC MOCTOAABLA U I10jefHAYHN
MHTepecC 3aIl0CIeHOT, Mo>keMo pehy Ja je M ONIITeApYIITBEHVM MHTepec Aa
CBAaKO pajjyl HA OHOM PaJlHOM MeCTy Ha KOjuMa MoXKe jary Hajsehm morpm-
Hoc sajemumi.’ TTomasehu off 3sHauaja M yore sacHMBaMba PajHOT OJJHOCA
3a JpYyLITBO, IeroBa peaansallja He MOXe 3aBUCUTHU caMO Of HeorpaHuye-
He cmobope nocnonasa. Cee pajme y NOCTYIKY 3aCHUBaba PaJHOTr OfIHO-
ca Mopajie 6u OUTK pe3ynTaT jenHe 0OjeKTMBHE CUTYyalMje U CIPOBefeHe Yy
CKJIafly ca MO3UTHMBHO-IIPAaBHMM pexuMoM. IIpema Tome, Ba/pano 6m pery-
JMCaTH He caMo 00aBe3y jaBHOT OIVIAlllaBalba, HETO MepUiIa U KpUTepujyme
3a ce/leKIMjy KaH/uzara. YIIpaBo y cknany ca Jupexkrusom 2000/ 7810 Have-
70 jelHaKMX HIAHCU M IOCTyIama Y 3allollbaBalby OCUMM LITO c€ OGHOCU Ha
yC/IOBe 3a 3aIloll/baBarbe, YK/bYdyje M Mepua 3a M300p OHOCHO CeTeKINjy
KaH/IM[aTa IPYTKOM 3aCHMBama paHor ofgHoca.!! 3a cee Kammuare japHor
KOHKypCa MOpajy BaXUTU MCTH YC/IOBM KOJIMKO TOf je Moryhe, u HujemaH
KaHguaaT He cMe 6utn pasopusosan.'? Ykomiko ce jaBu, mucKpuMmHarmja

8  3a moTpebe pamHOr IpaBa HAa4elI0 jefHAKMX LIAHCK M IOCTymama (KOje HeraTus-
HO JeduHMCaHO 3HAuM 3abpaHy MUCKPMMMHAIMje) M3paXkaBa IpPaBeHY COLMjaTHY
KOHKYPEHIIMjy Ha TPXKMIUTY Pajia, IITO je Off OMTHOT 3HaJyaja KaKo 3a 3aIlOC/IeHe, TaKO
u 3a nocnopasne. Cenay Jamrapesuh, ,,3amTuTa jeIHAKOCTH 3aIOC/IeHNX y mpaBy Eb-
porcke yuuje®, 360prux pagosa Ilpsanoi daxynitietieiia y Hosom Cagy, 6p. 3/2010,
257-258. IlyHa paBHOIIPABHOCT Y APYLITBY LIMpa je of popManoHO-TIpaBHE jefHAKOCTH.
OHoO mpeficTaB/ba IpaB/bebe Pasiyke IO NMpodecHOHaTHNM CBOjCTBUMA Y (QyHKLUju
IpaBefHe CONUjalHe KOHKypeHIuje, Te IOApasyMeBa KOHKYPEeHIMjy IpodecoHaTHIX
crocobHOCTH. Y TOM CMUCIY LieHe ce IMYHa JapOBUTOCT 1 KBa/anbukanuje, mpodecno-
HaJjIHe 3aciyre 1 focTurHyha, Te mpodecroHaIHa CBOjCTBA Kao IITO Cy CTPYYHa CIpeMa,
HIOJIOXKEH CTPYYHM, YIIPABHY, CIELjaIMCTIYKM, IIPABOCYAHY VICIIUT, PaJJHO MUCKYCTBO,
HoCefioBabe MMIEHIM BO3auKe, MOCeoBatbe ofpeheHnx BemTnHa 1 CIIoCO6HOCTH, Ka-
paKTepHUX 0COOMHa, IO3HaBambe je3nka). bpauko A. Jlybapma, Pagno tipaso, Paciipasa o
gociiiojancitiey Ha pagy u coyujantom gujanoty, beorpagn, 2012, 110, 184.

9 I1. I1. JoBanoBuh, 119.

10  Council Directive 2000/78/EC of 27 November 2000 establishing a general framework
for equal treatment in employment and occupation, Official Journal L 303, 2000, 16-22.

11  Bpanko A. Jlybappa, Espoiicko pago tipaso, Iloaropuia, 2004, 222.

12 OBaj mpMHLMII UCTAKHYT je y YIIOPeHOM IPaBy y C/Iy4ajy KOju ce TUIIA0 jeHOT KOH-
Kypca 3a JUPUTEHTa MY3M4KOT OPKECTPa. Y CK/IONy KOHKYpPCHE IpOIieflype OpraHu30-
BaH je MUCIINT, KOjy Ce OJHOCUO Ha IUPUroBaibe OPKeCTpOM. My3ndapy Cy CTaB/beHM Ha
pacrorarame KaHaunaruma. Mebytum, Mely npujaBpeHnM KaHAUAATIMA 32 YIIPAKEEHO
PajiHO MeCTO NMPUIEHTa, HAas3yo Ce ¥ KaHAMUAaT Koju je Beh paHmje pagmo ca mysmd-
KM OPKECTPOM KOji je CTaB/beH Ha pacHojarame y OKBuUpY mcmuta. To je, HapaBHO,
IIPeCTaB/basIo IIOBPEY jelHAKOCTY KaHAM/IATA, jep IPETXOHO IMPUrOBabe OPKeCTPOM
U TIO03HaBake My3u4yapa Jlajio IPEeJHOCT jeTHOM Y OFHOCY Ha OCTajle KaHAupjaTe, Koju
Cy MCTUM MY3WYKVMM OPKECTPOM IIO IPBY IIYT AMPUTOBANM y TPEHYTKY KOHKypca. In
Bpeban, Agmunuciiipaitiuero ipaso Ppanyycke, beorpan, 2002, 304-305.
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IpefCTaB/ba MOBPEY YCTABHOT Hayela O JOCTYIHOCTM CBMX PaJiHMX MeCTa
IO, jeHAKMM YCTIOBMMA.

13

JaBiba ce y mBa 00/MKa, Kao MOCPefHa U Kao HelocpelHa AucKpuMuHaiyja. Hemocpen-
Ha JAMCKPMMMHAIIMja IIOCTOjM aKO ce JIMIe JIM TPYIa JUIa, 3060T HeroBOor OFHOCHO
IJXOBOT JIMYHOT CBOjCTBA Y VICTO] VIV CTIMYHOj CUTYALUjU, OMIIO KOjUM aKTOM, PAfboM
VIV IPOIYILITatbeM, CTaB/bajy WM Cy CTAB/bEHM Y HEIOBO/BHUjU TIOJIOXKaj, UM O MOT-
7 GUTK CTaB/beH! Y HENOBO/BHMjU TI07I0XKaj. TocpenHa AMCKpUMUHALMja TIOCTOj) aKO
ce /Lie WIN TPyIa JINLA, 360T BEeroBOT OfHOCHO HJXOBOT TMYHOT CBOjCTBA, CTaB/ba Y
HENOBO/bHM)Y TIONIOKAj aKTOM, PaJilbOM VIV IPOIYIITabeM KOje je IPUBUHO 3aCHO-
BaHO Ha Hayely jeNHAKOCTH M 3abpaHe MVCKPMMMHAIMje, OCKM aKO je TO OIPaBIaHO
3aKOHUTHUM IIM/bEM, a CPEJCTBA 3a IIOCTM3aIbe TOT IM/ba Cy IpMMepeHa ¥ Hy)Ha. 3a-
KOH 0 3abpanu auckpumuHanuje — 3311, Cn. inacnux Peiiybnuxe Cpbuje, 6p. 22/2009,
9L 6 u 7. Ilof MYCKPUMMHAIIMOM Ce He CMaTpa MpaBjbelbe PasiuKe 360r 0COOEHOCTI
ozipeheHor moca Koy Kora IMYHO CBOjCTBO MpeECTaB/ba CTBApPHM M OfIydyjyhu ycmos
06aBJpamba II0CIA, aKO je CBpXa Koja ce TiMe e noctuhy onpapaana. Ty je ped o Hade-
ny mpodecroHaTHe HY>KHOCTI. IToceOHM yCIOBY KOju ce TMYY HEKVX TMYHMX CBOjCTaBa,
Mopajy 6uTi y cpasMepu ca ocobeHoctn oxpehenor ucror. Tako ce Ha IpuMep He cMa-
Tpa JUCKPMMMHAIMjOM HaBoDeme II0Na Kao IOCEOHOT YC/IOBa 3a 3aCHUBAME PaJ{HOT
OflHOCa, Kaja je Iocnepuiia mpyupope ofpeheHnx akTMBHOCTM (MYIIKa OJHOCHO >KEH-
cKa yora Ha ¢uimy) iy obudaja u (3a mpeTpec >KEHCKUX JIMI[A TPAXM Ce TONMIIajKa).
JMcKpMMMHAIjOM ce He CMaTpa HY IIPaBO BepCKe OpraHu3alyje la 3aXTeBa NpuIafjame
ozmpeheHoj Bepu jep ce muuHu (Bepckm) ¥ mpodeCHOHAHY >KUBOT He pas3fBajajy Ha
yobudajeHy HauMH Kao KOfj Apyrux mocnosa. CylpoTHO, MMHMMA/IHA BYCUMHA Kao IO-
ce6aH yC/IOB 3a 3aCHNMBaIbe PaJHOT OFHOCA Ha OEH3MjCKOj MyMIM CMaTpasa Ou ce mpu-
KPUBEHOM PacHOM [MCKPMMMHAIIMjOM, jep ce Ha Taj HauMH 1M30eraBa 3aIloll/baBambe
pajHMKa MeKCHYKOT MV asMjcKor Iopeksa. EBporncku cyn npasfe 3ayseo CTaB Ja Ofi-
CYCTBO XPTBe He IPENCTaBba CMETHY 3a MOCTOjame (HeIOCpefHe) AMCKPUMUHALIM]jE.
Kako jaBHU KOHKYpC He IIpeficTaB/ba IIOHYAY 3a 3aK/byuerbe yroBopa o pafy, Beh mosus
ynyheH HeompeheHoM 6pojy nuia fa ce YUMHM IOHYZA 3a 3aK/byYele yroBOpa, TUMe
AKTVMBHO JIETUTUMMCAHM IIOCTAjy M jaBHOIIPaBHY CYOjeKTU KOji Ce CTapajy O 3aluTUTH
jemnaxocTu. B. A. Jlybapna (2004), 236-237, 309. ¥ TOKy HOCTYIIKa, JIIIE je ZY>KHO CaMO
fla Y4MHM BEPOBATHNUM Ja je M3BpIIEHA JUCKPUMMHALNjA, a TEPET JOKasyMBamba fla Hije
6110 MOHallIaka Koje TpefcTaB/ba AUCKPUMIHALIM]Y je Ha Ty)keHoM. IIpema umany 23.
3akoHa o pagy — 3P, Cn. inacuux Peily6nuxe Cpbuje, 6p. 24/05, 61/05, 54/09, 32/13 n
75/14 y cmy4ajy BUCKpMMMHALMje, TMIle KOje TPaXKM 3aloC/ierbe MOXe IIOTHETH TYXOy
3a HaKHajly mTeTe. Y IpaKCU CIIOPOBe II0OBOJOM AMCKPMMUHAIMje Ha papy, Koje cymo-
BU HEONPABIaHO KapaKTepMIIy Kao pajHe CIOPOBe, Ba/balo O) pellaBaTy IpeMa OIl-
IITUM NpaBWIMMA KOja ce IIpUMemYjy Ha CBe OO/MUKe U CBe BPCTe UCKpUMMHaLMje. Y
usBewrajy Ilosepenniie 3a samTuTy paBHonpasHocTy 13 2013. rofgune, y Hajydecranmuje
cTy4ajeBe IMCKpUMMHALIMje yOpajajy ce OHM Be3aHM 3a pajHe OJHOCE, a MOCeOHO Ipn
3anonrbaBamy. Kao 1myHa cBOjcTBa KOja Cy OCHOB IMCKPUMMHALN]j€, IIPeMa IOMEHY TOM
U3BEITajy, Hajuelhe cy HaBoDeHV OpayHM U NMOPOAUYHM CTATYC, IO, CTAPOCHA [00,
HallMOHA/IHA IPUIIAJHOCT WM eTHIYKO ITOPEK/IO, MHBAIMINTET, YIAHCTBO Y CYHMKAJI-
HUM, TIOTUTUYKMM U PYTUM opraHusanujama. Mapuo Pesanosuh, ,,IIpuMeHa anTUmu-
CKPVMMMHAIIMOHOT 3aKOHOIaBCTBa y obmactu papa’, Ciposoherve AHUGUCKPUMUHALUO-
Hux tonuiniuka y Cpouju, Beorpan, 2014, 98-100.
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III ITojam, ny/b M MpaBHA NPUPOJA jaBHOT KOHKypca

JaBHU Orac — KOHKYpC jecTe jaBHU, CTpOro ¢popManHu, o6jaB/beHn
IO3UB TPAXMOLMMA 3aIloC/Iera, KOju y ceOM CaipKu yHampep TaKca-
TUBHO HabpojaHe yCIOBe, [ja y4eCTBYjy Y HOCTYIKY M300opa KaHAMAATA 3a
3amocnee. To je CpeficTBO HENMOCPENHOI KOHTAKTMpama IOC/IOfaBala 1
JMIIA KOja Tpake 3aIlloc/ierbe. - JaBHM KOHKYPC — OIJIaC MOXKE Ce OfipefuTH
Kao Ha4yMH WM Kao GpopMa objaBe IOTpebe 3a HOBUM PAJTHUKOM, a/IU M Kao
Ha4yH, Tj. IOCTYIAK 3aCHMBaIba pajIHOT OfIHOCA.

OCHOBHM 3aKOH O pajHMM OffiHOCMMa U3 1965. rogune npensubao je
caM IIOCTYIAK 3a 3aCHMBAaIb€ PAJHOT OfIHOCA IIyTeM KOHKypca, ajlil He U 3a
3aCHNUBabe PajIHOT OfIHOCA ITyTeM ormaca. OBaKBO 3aKOHCKO pellletbe MO
je 3a IIoCeuIly Jia ce y IIPaKCy 3ay3Me CTaB Jja Cy CaMO YYECHMIM KOHKYpca
VIMa/Ii IIPaBO Ha IPUTOBOP Ha OIYKy O M300py KaHAMAarTa M fia Cy caMo
Y4YEeCHUIIM KOHKypCa MMM IpaBo Ha Boheme pagHor cropa.

JlaHac cymTuHCcKe pasnuke usMel)y TepMyuHa jaBHU KOHKYPC U jaBHU
ornac Hema. Ped je maxye o gBa TepMuHa 3a UCTy cafgpXuny. Uunm ce fa je
TEPMIHOJIOIIKY MCIIPABHUjM M3Pa3 KOHKYPC jep M3paxkaBa PyHKLUjy HOCTYII-
Ka 3aCHVBama PajHOT OffHOCa. ETMMOIOMIKY I7IelaHo je Takohe ncrnpaBHuje
pehu jaBHM KOHKYPC, jep cama ped KOHKYPC O3Ha4aBa TaKMMYelbe 4Mju je
Wb M3ABOjUTY Hajborber msmehy oHMX Koju ydecTByjy y memy.'® Amami-
30M nocTojehyx 3aKoHa, HAPOUNUTO Y IIOCEOHOM PEXKUMY PafHMUX OFHOCA JI0-

M3y ce [0 3aK/bydKa Jla Ce Y IO3UTMBHOM IIpaBy BUIIe YIOTpeb/baBa ped

«17
»KOHKYyPC".

14  Nikola Tinti¢, Radno i socijano pravo, knjiga prva - radni odnosi II, Zagreb, 1972, 113.

15 Bapano 6u HaIIOMEHYTH [ia je YCTaBHU CYT, a Y CKIIafly ca HadesioM in favorem laboratoris,
3ay3e0 CTaB Jla KaHAMZATU KOjy Cy Ce IPMjaBWIM IO jaBHOM OITIACY MMajy MCTa IpaBa
Kao ¥ OHU KOjU CYy ce IPMjaBWIM IO jaBHOM KOHKYPCY, Tj. Jja ¥ OHM MMajy IIPaBO Ha
HOfHOIIeme TyX0e CyAy, a CBe M3 pasjiora IITO MAKO Bakehu 3aKOHM HMCY M3PUYUTO
npenBubhany CyacKy 3allITUTY 3a YYeCHVKE jaBHOT OIJIaca, OHM Takobe HIICY HY cafipyKa-
U U3PUYUTY OfpeRby Koja 6 roBopMIa O TOMe [a KaHAUAATHU IIPUjaB/bEeHN IO jaBHOM
or7acy HeMajy mpaBo Ha Ty)x6y. OBa pasnuka y IpaBy Ha 3allITUTY IpeJ CYAOM HecTaje
U JOHOLIerweM 3aKoHa 0 MehycoOHMM offHOCHMa pafiHuKa y yApy>keHoM pany (Cryxcoe-
nu nuciti CPPJ, 6p. 22/73). Op Tafa ce jeqyHa pasauKa jaBHOT OI7Iaca 1 jaBHOT KOHKypca
orjefia y TOMe IITO Cy Ce U fa/be pykoBofieha pajjHa MecTa HOINyHmaBaja IyTeM jaBHOT
KoHKypca. Bun.: Bopusoje Illynnepuh, Yenosu 3a sacrusare pagHoi ogHoca, Beorpap,
1986, 164; Bnajko Bpajuh, PagHo iipaso, Pagru ogHocu, gpyiu ogHocu paga u couujanto
ocuiypawe, beorpan, 2001, 178.

16 II. II. JoBanoBuh, 195.

17 3axon o Bojcuu Cpbuje - 3BC, Cr. inacnux PC, 6p. 116/2007 un 88/2009; Haupr 3a-
KOHA O 3alOCTIeHMMa y ayTOHOMHMM IIOKpajHaMa M jef[MHMIIaMa JIOKajIHe CaMOyIpa-
Be — H33AIIJJIC; 3akon o mpxxaBHuM cinyxx6enntuma — 3[C, Cn. inacnux P. Cpbuje,
6p. 79/2005, 81/2005 — wmcmp., 83/2005 - ucnp., 64/2007, 67/2007 — wcmp., 116/2008,
104/2009 u 99/2014; 3akoH o BucokoM obpasosamwy — 3BO, Cn. inacnux P. Cpbuje, 6p.
76/2005, 97/2008, 44/2010, 93/2012 n 89/2013.
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JaBHOM 06jaBOM KOHKYypca, IOCTIXKY ce ofpeheHn ummesu 3a Tpa-
JKIOLIe 3aII0C/Ieka, 33 IOC/IOAABIe 1 3a ApKaBy. Ca CTaHOBMINTA IMLA KOja
Tpaxke 3amociere omoryhaBa ce jemHaka HOCTYIHOCT CTOOOZHUX pajHMX
MecTa IIOf je[fHaKMM YC/IOBMMA. 3a IOC/IOfABIIA jaBHU KOHKYPC, 300r cBOje
IpUpofie TaKMUYeha, OMOTyhaBa IpuBIaderhe BeMKOT Opoja MHTepeceHa-
Ta M cenekuujy y mpasiy Haj6omer.'® Onrosapajyhu mmm ce moctumke 3a
APYIITBO, jep KOHKypc oMoryhaBa KOHKYPEeHTHOCT Ha 6a3u mpodecroHan-
Hux cBojcraBa.'’ Kaja ce mpaBo Ha paj oCTBapyje CeneKIMjoM, 1 Kajia ce
eMMMMHUIIY Marbe BoOpK, MOXKe ce TapaHTOBaTU KBamuTeT paga. [Ipu tom
Ce jaBHMM KOHKYPCOM peajn3yje paBHOIPABHOCT rpab)aHa, 3aKOHMUTOCT Y
OCTBAapyBaBy IIpaBa, ¥ Ha AeMOKPATCKM HAa4MH OCTBAPYjy YCTaBOM rapaH-
TOBaHa IIpaBa.

JaBHI KOHKYpC, IIO CBOjOj IIPaBHOj IPMPOAM je MpoLefAypanHOT Ka-
pakTepa. IIpema oBOM cxBaramy, TO je IpBa (asa CIOKEHOT IIOCTYIIKA
ToNyhaBaba yIpaxibeHor pagHor Mecta.’’ Ca MOSUTMBHONMPABHOT CTa-
HOBMIITA ¥ CTAHOBMIITA CyJCKe IpaKce KOHKYPC M IOCTYIAK ce He MOIy
U3jefHAYNTH, jep ce IMOCTYNAaK 3aCHUBaWma PAJHOT OZHOCA BOAM HA OCHOBY
KOHKYpCa, @ He TOBOPM Ceé O KOHKYPCY Kao TIOCTYIKy. !

ITo cBOjoj mpaBHO] MPUPOAM KOHKYpC MOXKe OuTM M 1mo3uB ymyhen
jaBHOCTU Jia Ce HAIIpaBM IOHY/A YTOoBOpPa Moj 00jaB/beHNM yCIIOBI/IMa.22 He
CMejy ce 3aHeMapUTy CTAaBOBM KOjy KBaIUQUKYjy YTOBOP O pajy Kao yro-
BOp O NPUCTYIY, I 3all0C/IEHN MOXKe Y LIeJIOCTH WIM Jia IPUXBaTy WM A
obuje MOHYAY IOCTOAABIA, 4 HE [ja HAIpaBM MOHYAY 3a 3aK/bydere yro-
Bopa. be3 063mpa Ha 3ajeMueHy cm060ay yropapama, HOCI0faBal GpaKkTud-
ku ozpebyje capp>xmHy yroBopa o pany Aajyhy KOJIeKTUBHY ¥ IlepMaHEHT-
HY IIOHYZY, KOjy KaH/IUJ]aT 3a 3all0C/Ierbe MOXKe Jja IIpUXBaTy win He. Tpeba
MMaTU y BUJy CTOITy HE3aIlOCAeHOCTH, YNILEHNITY Jla Ce Ha je[JHO PAaJjHO Me-
cTo mpujaBy maneko Behm 6poj eKOHOMCKM crmabuje CTpaHe, Te Ja TPaKM-
JTall 3aI0C/Ieba U3 TUX PAs3/iora 3aCHMBA PAfIHM OJHOC IOJ, YC/TOBMMA KOjU
ofrosapajy nocnonasiy.>

18 N. Tinti¢, 113. YpaBo 0Baj Wb Jjaje KapaKTep 3/I0yHOTpebe CBUM OHMM KOHKypCHMMa
4ija je CBpXa IIpuMame yHampen oapehere ocobe mmm ocobe koja Beh dakrudaxu pagu
Ha paJJHOM MeCTy 3a KOje ce KOHKYPC PacIliCyje, jep ce Y TOM ClIy4yajy He OCTaBpyje
[IpaBO Ha pajj IIOCPEACTBOM CefleKllMje NpHjaB/beHnX Kauaupara, Beh HeperymapHum
[IOCTyNameM Hocuola opnanthema 3a 1360p KaHAUIAaTa, MOTMBUCAHOT TINYHUM, CIIEKY-
JIATUBHMM, aMODPA/THIM, KPUMWHATHUM U JPYTUM HoOymaMma.

19  B. llyupepuh (1986), 166.
20 N. Tinti¢, 113.

21 II.II. Joanosuh, 165.

22 B. A. Jly6appa (2012), 307.

23 Jbybunka Kosauesuh, IIpasua cybopgunayuja y pagHom ogHocy u twete ipanuye, beo-
rpap, 2011, 51.
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AKo0 jaBHM KOHKYPC IIOCMAaTpaMo Kao IIOHY/Y 32 3aK/by4Yere YTOBOpa O
pany, ZOMa3yuMo 10 IpaBHO ¥ (HaKTUIKM HeMoryhe cuTyalyje fa CBaku KaH-
OUfaT KOj MCIyHaBa yClIOBe KOHKypca 3acHyje pagHM ofiHoc. He mocrojn
rapaHIiyja Hi y4eCHMKY KOju Hajoorbe McIymbaBa ycnoBo fa he 6aur on 6urn
IpUM/beH Ha pafi, jep OM TakBa rapaHuMja 3HaumIa Heranujy ciobope ms-
6opa pagamka.”* OBge je ped o IpeHolIeky rpah)aHcko-IIpaBHe KOHIIEMIyje
Ha paiHy ofHoc. [TocmopaBan nMa o6aBesy fa Of/Iy4n O pujaBy KaHAUAATA
KOjU MCITyhaBa yC/IOBe, a/lu He U fa u3Bpum u36op. JJakie, KOHKypcoM ce He
obehaBa Hukome fja he 6utn usabpan, Beh camo na he ce omryunru o mop-
HeTVM TIpujaBama.”’

Y caBpeMeHOj muTepaTypy Ipeosnalyje craHOBMINTE /A je jaBHU KOH-
Kypc I10 CBOjOj IpaBHOj IPMPOAM — II03MB Ha IIOHYALY 3a 3aK/by4eH€ yTOBOPa
o pany, 6ynyhu ma 3a mocmozaBIia He cTBapa o6aBesy 3anolbaBamba KaHIM-
flaTa, 9aK HY OHUX HajOObUX.

IV IIpujaBa Ha jaBHI KOHKYPC M KOHKYPCHA KOMUCHja

3a TpaXMola 3arocemha MOCTYIAK 3alol/baBarba OYNIbe IIPUjaBOM.
IIpujaBa jecTe jemHOCTpaHa M3jaBa BO/bE TPaXKMOLA 3aIlOCTEHa KOjOM ce
u3pakaBa CIPEMHOCT Ha 3aK/bydere DaJHOT OfHOCa IOfi YC/IOBMMA W3
o6jaB/peHOT KOHKYpca. JIuie moTBphyje Aa je ymosHaro ca cagp>kKMHOM KOH-
Kypca, ia MOXXe ¢ 0031poM Ha CBOje pajHe CIIOCOOHOCTU 06aB/baTi KOHKYP-
coM npensubeHe mocnose u aa CJIO60]1HOM BO/bOM OZITy4yje Aa IOf HaTUM
ycnoBuMa 3aCHy]e paun omHOC.® MOMeHTOM TIOTHOIIEMa 6narOBpeMeHe
U ypenHe H?I/IJaBe CTUYe Ce CTaTyC y4eCHMKa KOHKYypca U IpaBa IOCTajy
samTuhena,” jep je ocnonaBal Ty>KaH pa3MOTPUTH TpHjaBe CBUX YIeCHN-
Ka KOHKYpCa, CBe MX MOpa 00aBeCTUTV O M3BPLIEHOM M300py U MOYUYUTH
Ta MMajy IIPAaBO Ha 3alUTUTY CBOjUX IIpaBa IPUIMKOM MOCTYIIKA 3aCHUBAIba
PaJIHOT OJTHOCA aKO CMATpajy fla Cy MM McTa rmospehena.”®

24 N. Tinti¢, 114.
25  B. lllyupepuh (1986), 164-165.

26 IlpmjaBa ce pocTaBba AMYHO Ha IPOTOKON IOCAOAABLA MIM ITyTeM IIOIUTE, aju
UCK/BYYMBO Y POKY Koju je mpepBubeH y KOHKypcy. [laH mpefaje mucMeHa MOLITH, CMa-
Tpa ce JJAHOM JJOCTaB/bamba IIOC/IOAABIY a CXOJHO IpaBWIMMa IpahaHCKOr IPOIeCHOT
mpasa — wiaH 107 3akoHa o mapHu4HOM noctynky (Cr. inacnuk P. Cpbuje 6p. 72/2011,
49/2013). V3 mpujaBy, Tpakmial 3aloCTela AYXKaH je [ia JOCTaBU CBY IIOTpeOHY
TMOKyMEHTAlMjy HaBefieHy y KOHKYPCy. Y CyIpOTHOM CMaTpa ce Ja je ¥ICTa HeypefjHa
u Hehe ce ysetu y pasmarpame. JIniie Koje IoiHece HeypeIHy IIpMjaBy HeMa IIOJI0Xaj
ydecHuka KoHkypca. Yaanom 105 H33ATIIJJIC npensubeHo je fa KOHKYpCHa KOMUCHja
ozibailyje 3aK/by4KOM CBe HebOTaroBpeMeHe, HeflONyIITeHe, HepasyM/biBe VM HEMOTITy-
He npujaBe. Ha oBaj 3aKk/pyyak f03BOJ/beHA je xanba >kanbeHoj KOMUCUjU ¥ POKY of 8
IaHa off JaHa JOCTaBe 3aKk/bydka. Vicro je nmpegsubeno n wranom 55 31C.

27  b. lllyupepuh (1986), 176-178.
28 II. II. JoBanosuh, 197.
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Kanpnpaty ¢y camo OHU y4eCHUIIM OI/1aca Koju MCIyHaBajy CBe YCIo-
Be 3a 3aCHVBAaIbe PAJHOI OJHOCA Y TPEHYTKY HOFHOIIEHA ngpmjaBe, Wi y
TPEHYTKY MCTeKa MOC/Iefiher aHa POKa 3a IpMjaB/byBame.” JemuHO je ca
KaHMIaT/Ma OHOPTYHO BPIIMTH IIPETXONHY MPOBEPY PaJHUX CIOCOOHO-
CTH, a HAaKOH Tora, Mebhy OHMMa KOji Cy MCIyHMIN MUHMMAJIHa OYeK/Barba
Bpummt 1360p. KOHKypcHa KoMmcmja cacTaB/ba CHMCAK KaHAMAATA KOjU
JVICITybaBajy YC/IOBe 32 3aI0CyIerbe, 1a Mely mima cripoBoanTyt M360pHY 110-
CTyIaK, HAKOH 4era Mx Hajdyerhe paHIupa Te MpeIyLITa pyKOBOAKOLY KOHa-
4yaH u360p KaHAMUaTa.

ITo mpaBumy y cacTaB KOHKypCHe KOMMCHje y/aa3e 3allOC/IeHM MUCTe
CTpyKe U HajMame MCTOT CTEINEHa CTpyUHe ClpeMe KOj! MMa KaHAUJaT 4uje
ce ciocobHOCTH TpoBepaBajy.’’ [lopen oBuX, y cacTas Komucuje Mory yhu u
nmna Koja ce 6aBe pagHOM crioco6Homhy pagHMKa, OMYT COLMONOTA, TICH-
XOJIOTa, COILVIjaTHOT pagHiKa. Haunn ¢opmupama KoMucHje U BbeH cacTaB
yrBphyje mocnomasam.’! Bamano 6u HamomenyTu fa He TmocToju o6aBesa
obpasoBama KOMICHje, Te ce ITOC/IOfiaBall MOXKe 11 caM Hahm y ynosu ucre.

29 Moryhe je ma kaHmUAAT Y MOMEHTY 06jaB/blBalba KOHKYpPCa YeKa JOKa3 O MCIYHhaBamby
YC/IOBa, Te la HaBefie y IpujaBy Aa he HaKHAJHO JOCTABUTHU YBepeme O MICTOM, Ha IIpU-
Mep INPpUIIKOM ob6aB/batba I/IHTeijya, a moceOHO ]/IMaJYhI/I Y BURYy YMIBEHUITY Ja 3aKOH
He npeiBuba y KOM pOKy ce MOpa 06aBUTY PasroBOp ca KaHJUJATHMa, I1a TAKO HEPETKO
y Ipakcu off objaBe KOHKypCa [Io MHTEpPBjya 3Ha fia Ipobe y>Xu mepuop,.

30 Tako je y mpakcu, Te 6J IPMIMKOM JJOHOIIeHa HOBOT 3aKOHa O pajy Tpebasno mpef-
BUTETH [ja KOMMICHjy MOpAjy CauMibaBaTy MIA UCTe CTPYKe ¥ HajMarbe MICTOT CTelleHa
CTpy4He CIIpeMe.

31 VY mpaxcu ce Hajuemhe 3a cBakM HOBM IpHjeM 00pa3yje HOBa, Majja IIOCTOj1 MOryhHOCT
obpasoBama M CTaTHMX KOMUCMja. Tala Cy WIaHOBM /uIa Koja ce NpodecHOHATHO
6aBe yTBphMBameM pafHUX CIIOCOOHOCTH, a Off KOHKypCa 0 KOHKypca Memajy ce caMo
4TaHOBM KoMucuje ofpebene cTpyke us pega sanocnenux. Bup.: b. Ilynnepuh (1986),
184. Y noce6HOM peXXMMy paJHMUX OIHOCA 3aMOCICHNUX y ayTOHOMHMM IIOKpajuHaMa I
jenMHMIIAMA JIOKATHE CaMOYIpaBe M30OPHY IIOCTYIAK CIPOBOAY KOHKYPCHa KOMUCHjA
on Tpu wiaHa. HajMame jefaH WiaH KOMMCHUje MOPa MIMaT! CTeYeHO BICOKO 06pa3oBae
IPYTOT CTelleHa y OOIacTy NpaBHUX HayKa OJHOCHO Ha CTyAMjaMa Koje Cy 3aKOHOM
u3jefHaYeHe ca TUM CTyAMjaMa y Ior7lefly ITpaBa Koja U3 mbUX npousnase. Kaga nonoxaj
HoInymasa Brafia MHTEpHM U jaBHM KOHKYypC ornamasa Cry>k6a 3a yrpas/barbe Kafipo-
BIIMA, @ CIIPOBOJIM KOHKYPCHa Komucuja. KOHKypcHy KOMMCHjy 3a CBaKM IOjelMHAYHM
cny4aj mMeHyje Bucoku cmyxbenmuxkn caser Meby cBojum wranoBuMa u Meby
CTpy4malMMa 3a ofipeheHy 06/1acT, Ol KOjuX jeflaH MOXKe OMTU [p>KaBHU CITy>KOEHMK
U3 JIp)KaBHOT OpraHa y KoMe ce II0JI0)Kaj IoIymaBa. [Ipema ToMe, KOHKYPCHa KOMMCHja
HeMa CTaJIHM cacTaB, Bell ce OH Mema Off C/Ty4aja 1o CIIy4aja, 4uMe ce MOKYIIaBa OTKIIO-
HUTY TOMUTUYKA YTUIAj Ha MOCTaB/berba CIy)XOeHnKa Ha monoxkaje. CacTaB KOHKypC-
He KOMICHje, CTPydHe OCIIOCOO/bEeHOCTH, 3Haka I BelITHHe KaHMUIaTa Koje ce OLeHYjy
y M300PHOM IIOCTYIIKY, HauMH IJIXOBe IIpOBepe M Mepyia 3a M360p Ha pajjHa MecTa
IIPOINCYjy 3a CyfoBe BpXOBHU KacallMOHU CYJ, 38 TY>KI/IAIITBa Pery6mmyuKky jaBHM TY-
XKMIAL, a 3a oCTaje Ap)KaBHe opraHe Tema ofpeheHa mUXOBMM akTMMa. Bup.: Muman
Bnatkosuh, Pamoje Bpxosuh, Bojan Yppapesuh, Cryxbenuuxo iipaso, Beorpan, 2013,
162.
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V VI360pHu nocrynak, ofIyKa i IpaBo Ha >Kanly

U3 cnobone mpemyseTHUINTBA, c10OOMe yroBapamwa U OATOBOPHOCTH
3a 106po PyHKIMOHMCame paJiHe CpefiHe TIPOU3/Iasy MOCIoflaBueBa c1obo-
ma n3bopa KaHAyaTa, KOMe je IOBepeH YMTaB Hu3 opjaiherma koja Tpebda fa
omoryhe oueny crocob6nocTu uctux. Iocmopasar je HajyIeXxaH caMo 3a orje-
HY OHUX CIIOCOOHOCTHM KOje Cy Y HEIIOCPeJHOj Bes) ca 0obaB/bambeM I0CTI0Ba
3a KOje je pacIlCaH jaBHU KOHKYDC I TO IO Mepe y K0jOj C€ He TUYy CBOjCTaBa
4yje je 3axTeBarbe M pasMaTpame U3PUINTO 3abpameno.’” Y jaBHOM CEKTO-
Py 3aIITHTA jaBHOT MHTepeca Hajake [eTa/bHUjM IIOCTYNAK 3alloll/baBamba.
Hauero jaBHOr oralaBama MMa Ioce6aH 3Ha4aj 3a 3allOI/baBarbe IPXKaB-
HUX Cy>KOeHVKa, KOji IofipasyMeBa jaBHU KOHKYPC Kao IPaBIUIO, OZHOCHO
OTBOpEHe U TPAaHCIIApEHTHE jaBHe IOCTYIKe IIPOLieHe CIIOCOOHOCTM KaH-
AupaTa, Kako 6u ce ob6esbenno jga Hajoo/py KaHAaupaty Oymy usabpaHu 3a
IpXKaBHY CIy>kK0y. A KOIMKO je Ipefiibe HaBeleHO OMTHO, TOBOPY UMEbEHNIIA
fla y MOjefMHVIM IIPaBHUM CUCTEMMMA YCTaB M3pUUNTO npensuba ga mmaHa
JapOBUTOCT, KBa/mduKayje u npodecrnoHanta JocTurHyha jecy jemmno ne-
TMTUMHO MepPWIO IIPY 3aIOlbaBaby.

IIpe noHomIema ofIyKe 0 M360py HajyCIeNIHMjer KaHuaTa MoXe ce
BPUIMTY TIpOBepa paguux criocobuoctu.’? Kana je npempubena, o6asesna je
U He MOXKe ce 13abpaTy KaHAMAAT Koju joj je mpuctymmo. ONIITUM aKTOM
IOCTIOfiaBLIa MOPajy Ce yHAIpeJ YTBPAMUTH IIOC/IOBM 3a Koje he ce BpmmTu
IIPeTXOfIHA IIPOBepa PajHUX CIIOCOOHOCTM, KA0 U Ha4MH, METOJie U HaJlIeX-
HOCT 3a OllelbUBambe CIIoCOOHOCTM KaHanpaTa. Haxkamoct, oBo mpaBuio ce
y Ipakcy Kpumi 6e3Masio Ha CBaKOM KOPaky, Te IOCTOAABLY IPOU3BO/BHO
u ad hoc 6upajy MeToie BpeHOBama, > Koje ce BpIe Kao ay/uIija, KOs

32 Jby6unka KoBauesnuh, ,BpenHoBame criocOGHOCTI I pafja 3aII0CTIEHNX — K/BYIHN [IPaB-
Hu acriextu’, IIpaso u tipuspega, vol. XLX, 6p. 7-9/2013, 548-567.

33 Ycras CP Hemauxe, wnas 33, foctynso Ha: www.bundestag.de/grundgesetz, 1. 9. 2016.

34 Y mocebHOM pexxuMy pagHuX ogHoca, mpema 3JIC npensubeHo je fa ce KaHAMFATMMA
MeDhy kojuMa ce cpoBoay M360PHM HOCTYIAK LOCTaB/ba MMCMEHO 0OaBeIlTehe O TOMe
Kajja o4uNibe N300PHU IIOCTYIAK, 4 HajMabe 0caM JaHa IIpe MOYeTKa M30OPHOT OCTYII-
Ka. AKO ce caM M36OpHM IIOCTYNAaK CIPOBOAY Y BHIIe eTOBa, OHAA Ce KaHAUIATH Ha
IIOYeTKY CBAKOT flela 0OaBellITaBajy O TOMe Kaja MOYMibe HapefH!U He0 M3OOPHOT MOo-
crynka. KaHanuaar xoju ce He 0fja3oBe [a y4eCTBYje Y je[HOM A€y M36OPHOT MOCTYIIKa,
He TI03MBa Ce [Ia yYeCTBYyje Y Hape[HOM Jeny u30opHOr moctynka. Bug.: M. Bratkosuh,
P. Bpkosuh, Bb. Ypmapesuh, 160. MebhyTuM ykommko je 13 OIpaBAaHNX pasaora KaHAUAAT
6uo cipedeH fa gobe, HAKOH LITO O TOMe MUCMEHO 006aBeCTH IOCIOAABlIA, MOPa My ce
06e36enMTI HOBJ TEPMIH 3a Pa3rOBOP W/IM IOJIarakbe TeCTa. YKOIMUKO je TeCT, Wn 6110
KOji MeTOf; 06aBe3aH y IOCTYIKY 1360pa KaHAUAATa, a yIeCHUK KOHKYPCa M30CTaHe ca
JICTOT, CMaTpa Ce fia je OAyCTao Of IipujaBe U Ipujasa ce ogdanyje. b. A. Jlybapaa (2012),
317.

35 Jb. KoBaueBuh (2013), 548-567.
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TIMCMEHY PaJi, TECT U KPO3 JIpyTe O6/IMKe TeCTUPAbha PAIHNX CIOCO6HOCTH.

ITperxonmHa mpoBepa je eIMMMHATOPHOT KapaKTepa, Te je CBpXa MCTe Ja ce
YTBPAM CIIOCOOHOCT pafiHuKa 3a 00aB/balbe JATHUX [IOC/IOBA 1 3ajlaTaKa.

[IpymkoM olieHe CHOCOOHOCTM KaHAMfaTa KOHKYPCHa KOMUCHjA
HeMa ypea6onasHa opnamhersa.”’ Y MOsUTHBHOM MpaBy ce MOCEOHNM 3aKO-
HMMa npenBuba fja KOMMCHja MOpa MIMaTy MepUIa, ai He U Koja Cy U KaKo
ce 6opxyjy. Vlako 6u Tpebana 6utu ycMepeHa ka 06e36ehnBamy noysganoctu
HauyHa Ha OCHOBY KOjuX ce fonmasu go onpebenmx momaraka, meby rtecro-
BJIMa KOjUMa Ce BPIIM IIPOBepa CIIOCOOHOCTM MOpPeJ TeCTOBA 3Haba, OIIIITEe
KY/ITYpe, jaB/bajy ce M TECTOBY JIMYHOCTH, /M ¥ KOHCY/ITOBalbe acTpPOIIO-
ra, rpagorora, a Koju He3aBUCHO OJl TaYHOCTM IIOJaTaka Koje OTKPMBAjy,
TIPeJICTaB/bajy OMACHOCT 3a MPUBATHOCT KaHAmpara.° Hame paHO 3aKo-
HOZIaBCTBO 61 cTora Tpebano fa 06e36eqy MOCTOjaHMje TpaHIle ITOCTONAB-
4eBMX oB/alIhera y IMOCTYIKY 3allOl/baBaba, IIOYEBLIN Off CTPOTOr 3axX-
TeBa [ja Ce TOKOM BPEJHOBaba CIIOCOOHOCTNM KaHAMAATA MOTY NPUKYIUBATH
caMo TOfallM ,KOji Cy HEOIXOLHM 32 OLeHY HMXOBOI IPOQeCcrOoHaTHOT
noteHuujana’. V360p kaHaugaTa ce MOHEKas| 3aCHUBA U HAa HECTAaHAAPAHUM,
Ia 11 JIKHMM KPUTEPUjyMIMa, KOji MOTY YTPOSUTH IIPMBATHOCT KaHAMAATA,
He3aBJICHO Off TAYHOCTY IIOfIaTaKa Koje OTKpuBajy. OTyx ce y IuTepaTypu, ¢
IpaBoOM, yII030paBa Jla JOCTOjaHCTBO M MPMBATHOCT TPAXKMJIAIIA 3aIIOC/IeHha
Mopajy 6utnu 3amTuheHn He caMo y IOIIEy MOfaTaka Koje IMOC/I0faBall Of
IUX HEIIOCPEHO 3axTeBa, Beh 1 y OfHOCY Ha IO#aTKe KOjy Cy MY ZOCTYIIHI
caMo IOCPefHO, 3aXBa/byjyhy HajpasmMunTUjiM TeXHMKaMa 1 MeTofama. Ha
TO ymo3opasajy u crangapau Casera EBpore o 3aumruTyu moparaka o md-
HOCTM: ,He Tpeba ImpuberaBaTyi TeCTOBMMA, aHaIM3aMa ¥ CIMYHUM MOCTYTI-
IMMa KOjU Cy CauuibeHM pajyl IpOlieHe KapakTepa JMYHOCTY IIOjefMHI,
0e3 eroBe CarJlaCHOCTM WIM Apyre oprosapajyhe samrure mpepsubere

npaBom >’

3aKOHOJABCTBO M CY/CKa IIPaKca Cy>KaBajy ZoMeH c1000fe I0C/IofaB-
Ija Y OWby 3allTUTe IPUBAaTHOCTM KaHAWAATA 3a 3amocieme. [locraBmame

36 B. Bpajuh, 181-182. O1eHa noce6HMX yCIOBa MOXKe Ce CIPOBOAMUTH NMUCMEHOM IPOBe-
POM, TeCTOBMMa, YCMEHIM PasroBOPKMa, CUMY/IALMjOM VTN Ha APyTru Ofrosapajyhm Ha-
unh. Ynan 56. 3[C. IIpema H33AIIJJIC ycmenn pasroBop je ob6asesan (wi. 106).

37 KoHKypcHa KOMMCHja He MOXe JOHOCUTHU [ORATHA IpaBWIa HUTY KpUIMTU TocTojeha
mpasuia, Beh Mopa mpuMessuBaty nocrojeha. Bua.: In Bpebaw, 305.

38 Jb. KoBauesnuh (2011), 117; It Bpe6an, 302. Y dppaHIycKOM afMUHNUCTPATUBHOM IIPABY,
Haj60/by KaHAMAAT Ce Oupa HAKOH Cepuje MCIUTA 13 06/IacTy OIIITe KYATYpe U CTPyd-
Hor 3Hama. Ha Taj HaunmH ocurypasa ce mpaBuiIo cafpkaHo y Jlekmapauuju o mpaBuma
4OBeKa IIpeMa KoMe CBaky rpal)aHyH nma jeffHaKy MpyUCTyn 06aB/bamy jaBHe QyHKLH]e,
a pas/IMKa MOXKe ITOCTOjaTy CaMO Ha OCHOBY HeIOBMX CIIOCOGHOCTH, CBOjCTAaBa MIIM Ta-
JIeHaTa.

39 Jb. KoBaueBuh (2013), 548-567.
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HNTama Koja 3aaupy y cdepy IpUBATHOCTH HOIYIITEHO je CaMO aKo je HyX-
HO, I TO Y OHOj MepU Y KOjOj je HEeOIIXOJHO ¢ 003MpOM Ha HPUPOAY paj-
Hor Mecta.’’ Bes 0631pa Ha MPaBO Ha 3aNITUTY IPUBATHOCTY KaHIMATA 3a
3aII0CTIe be U 3aII0C/IeHOT, JINIe KOoje TPaXKM 3aIociiebe Ty>KHO je 06aBecTu-
TV TIOCTIOJABIA O CBAKOj BPCTM ITOTEHIMjaTHe OMACHOCTY Koja 61 MOITa Ja
yTu4e Ha 6e36eTHOCT U 3[jpaBjbe Ha pany. PagHuk Mopa IpegoYmnTy cBe IMTO
OV eBEeHTya/THO MOIJIO TIPefiCTAaB/baTI PU3MK VIV CMETIHY Y IOCTTY.

Orpanndeme cnobose 1360pa KaHAMAATa BPLIK Ce Y YIIOPEIHOM IIpa-
BY U JaBameM OBnaimhema MHCTUTYLMjaMa MapTULUIALMje 3aIO0CTIeHUX Y
OJUIy4MBaly Ha HMBOY IIOCTIONABIA fia 3ajeHO Ca MOCTIojaBLeM yTBphyjy
Mepuna 3a us6op.*? YiopeaHo mpaBo CBejouM fja 3alITUTA KaHAMAATa 3a
3aI10C/Iebe Kao crabuje CTpaHe y IMOCTYIKY 3alOLIbaBaba MOXKE JOIPUHETI
yCBajarbe Mpernopyka o y3ap)KaBarby IIOC/IOfABIA Off IOCTaB/barba OfpeheHnx
IInTama.

40 Tako y ommreMm peXXuMy pajiHOT OJHOCA TIOC/IOflaBal] He MOXKe Jla YC/IOB/baBa 3aCHUBAIbE
pajiHOT OJJHOCA TeCTOM TpyHHOhe, OCMM aKo ce pajy O IIOC/IOBMMA KOJ, KOjUX MOCTOjN
3HATaH PM3UK 3a 3[[paBjbe XKeHe U JeTeTa yTBpheH off cTpaHe HaJ/IKHOT 3 PaBCTBEHOT
oprana. ITocnofaBalr He MoXKe Off KaHM/IaTa fla 3aXTeBa IOJATKe O MOPOJAMIHOM, OffHO-
CHO OPaYHOM CTATyCy 1 IUIAHUPakby IOPOAULIE, OTHOCHO JOCTaB/babe MCIPaBa M IPYTUX
[OKa3a KOji HUCY Off HEIIOCPefHOT 3Hadaja 3a 06aB/batbe IIOCIOBA 3a KOje 3aCHNMBA paj-
Hy opfHoc. Bup.: 3P, wi. 26; /b. KoBauesuh (2011), 395. YnopenHo npaBo Hpy3Haje IpaBo
Ha hyTame KaHAMAATY, @ YaK ¥ /I y HY>KHO] ofbpanu. IlosutusHo npaso Crosenuje
u OpaHIrycke M3pUYNTO TIPM3HAje MpaBo Ha hyTame O YMbeHNUIIaMa 13 IIPUBATHOT >KU-
BOTa KOje HICY y HEIIOCPEIHO] Be3M Ca pajHUM OfiHOCOM, a Y Hemaukoj u IlIBajuapckoj
IIPU3HATO je IIPaBO Ha JIaXK Y HY’KHO] OfOpaHu.

41  Kao 1mTo0 je, Ha IpUMep, MOTYRHOCT a/eprujcKUX peakiiyuja, peakTuBHe Terobe, CTpax of
BUCHUHe, (poOuje, HeMO3HABabE je3MKa, HelT03HABabe KOMIIjyTepCKe TEXHMKE, 3aBUCHOCT
off ommjata 1M gpyre 60/1ecTy 3aBUCHOCTH U cnyHO. 3opaH VIBoutesuh, PagHo iipaso,
beorpagn, 2012, 96.

42 Tako y HEeMAuyKOM IIPaBy IOC/IOfABAILL ¥ CABET 3aIlOC/IEHNX 3aK/bY4Yjy CIIOPasyM O CMep-
HIULAMa 3a CeIeKUMjy KaHJuIaTa YMMe Ce CMalbyje PUSUK a y YIUTHUKY 3a KaHJMUATE
IIpY 3aMOLUbaBay OyAe HUCKPUMUHNIIYhNX IMTaba WK NMuTamka Koja 3afupy y chepy
npusarHocTi. b. A. Jly6appa (2012), 317.

43  ®paHI[ycKO MUHUCTAPCTBO paja je CAauMHWIO eK3eMIUIM(UKATUBHM CIIMCAK MOfaTaKa
3a KOje CMaTpa Jla HM Y KOM C/Ty4ajy He MOTY MMaTy 61710 KaKBe Be3e ca IIOHyheHuM 1mo-
CJIOM WM 9YaK ca CrocobHomhy MHTerpalyje pafHUKa y pafiHy CpefiluHy Kao LITO je TO
CTy4aj ca moflaliiMa O CEKCyalTHOM XMBOTY KaH[U/JaTa M 3aHMMarby HUXOBUX POUTE/bA.
HamnyonanHa komucuja 3a MHGOPMAaTMKY U cnobome mpensuba [la Huje IIOfECHO
IpUKYIUbambe caefehnx mogaTaka: HaTyM ymacka y @paHIycKy, AaTyM HaTypamusanyje,
HA4uMH CTUIamba IP)KaB/baHCTBA, APXKaB/BAHCTBO MOPEKIa, 6pOj IO KOjiMa je KaHAUAaT
MPUCTYIIMO PEXUMY COLMja/IHE CUTYPHOCTH, HeTa/bU O OfC/IY>KEerby BOJHOT POKa, OPO-
IMYHO OKPY>KEHe, 3[IPaBCTBEHO CTakbe, BUCUHA, TEXXIHA U U3T/IEN, IIOJATaK /Ia /IA je KaH-
IMfAT 3aKymall YWIM BIACHUK CTaHa, IPYLITBEHN XXMBOT, OAHKOBHM pavyyH U OffobpeHe
nosajvuiie. OBYU MOJAI MOTY Ce HPUKYIUBAT! CaMO aKO je TO 3aKOHCKa 06aBe3a MN je
ompaByaHo 360T crenuduIHe IPUpPOfie NMOC/IA 3a Koje ce KOHKypuiue. Fbuma HacynpoT
CTOjé TIofALIM KOjy HETIOCPETHO W/ ITOCPETHO OTKPUBAjy PACHO UM €ETHUYKO ITOPEKIIO,
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IIITo ce Tnye yrBphuBama Mepuia 3a usbop, moryhe je ma ce camum
3aKOHOM O pajly YTBpAe Mepuaa Koja ce Hapouuto 60fyjy, Kako je To 4m-
HYO paHuju 3akoH Penry6muke LpHe Tope, kajja ce mocmopaBaly MOpao mpui-
p’KaBaTu ABa KpUTepMjyMa: ycIleXa Y TOKY LIKO/JIOBama M Jy>K/MHE 4eKarba
Ha 3anocneme.*! Moxxemo npumeTTy fia je IIOTOmM KPUTEPUjYM COLMjaTHE
IpUPOJie U HUje Y AYXY KOHKyPeHIMje IpodecnoHanHux cnocobnocty, seh
61 ce MOTrao MOABECTH MOf ,[IO3UTUBHY AMCKPUMMHAIN}Y . Y HO3UTMBHOM
IpaBy, IpeMa 3aKOHY O BYICOKOM 00pa3oBamy IpPUINKOM 1300pa y 3Bama
HACTaBHNKA, BJMCOKOIIKOJICKA YCTaHOBA LieHu ciefiehe eeMeHTe: OLeHY O
pesynTaTuMa Hay4qHOI, MCTPa’KMBAYKOT OfHOCHO YMETHIYKOT Pajia, OLleHY O
aHTaXOBalby y Pa3BOjy HACTaBe M Pa3Bojy IPYTUX HAENTaTHOCTY BMCOKOIIKO/-
CKE YCTaHOBE, OLIEHY O PEe3y/ITaTMMa IIeJarOLIKOT Pajia, KA0 I OLleHy pe3y/Ta-
Ta MIOCTUTHYTUX Y 00e30ehuBamy Hay4HO-HACTABHOT, OfHOCHO YMETHUYKO-
HacTaBHOT opMaTka.*> Moryhe je 1 j1a sakon ynyhyje Ha OJI3aKOHCKH aKT,
Kao IITO je TO CydYaj Ha ImpuMep y obmacTu ob6pasoBama, Kaja HaIIe)KHU
MUHNCTAp JOHOCK IIPaBMW/IHMK O MEPU/IMMA I HAYMHY Ha KOje je LleHU CBAKU
ycroB moHaoco6.

Orpanndeme cnobope n3bopa KaHAMAATa MOXKe ce NMOCTMhM Komek-
TUBHUM YIOBOPOM O Pajy KaJla ce yTBpPJe IIpaBa CEHMOPUTETA, Tj. NaBambe
IPEJHOCTM y 3aII0l/baBalby Ha HOBUM PaJiHMM MeCTMMA ¥ HAIIpeJoBalby Ha
BUIIIE PAJHO MECTO 3aIIOC/IEHVMA Ca JY>KUM PaJHIUM CTa)KOM KOJI UCTOT IIO-
C/IOfaBIa, IO IIPAaBMIy Ha OCHOBY MHTEPHOT jaBHOT KOHKypca. Y aMepU4KOj
IIPaKCy KOJIEKTMBHOT IIperoBapama jabB/ba ce 0co0eHa KiIay3yaa oOmuramnm-
OHOT Jiefla KOJIEKTUBHOT yTOBOPa, O JjlaBamy IIpaBa CMHAMKATY ca KOjUM je
IOCTIOAABAl] 3aK/by41iO KOIEKTUBHY YTOBOP fla Ofipefi pafiHuKe Koje he 3a-
HOCTUTY Ha ofjpeeHOM IpPOLIeHTy yNIpaXKmbeHNX pajHNUX MecTa, Koje je Io-
cIofaBal] Jy)KaH Jja 3arociy (Kaaysya Xoja 3a sanouupaBame).t’

IIO/IMTUYKO VM BEPCKO YBepere WM CUHAMKANHY IPUMIAfHOCT KaHAMAATa, Kao IOfia-
1M O 3[paB/by MM CEKCYaTHOM >XXMBOTY KaHAMUIATA 4uje je MpUKYIUbarbe 3abpareHo.
IToToma 3abpaHa He MOXKe OUTH IeporrpaHa ako OBH MOJALM HUCY HY)KHO [IOBe3aHN ca
IIPe/IOKEHNM IIOC/IOM YaK M aKo je KaHIUJAT CaI/lacaH ca IBbJMXOBUM IPUKYyIbambeM. Jb.
Kosauesuh (2011), 402.

44  3axoH o 3anouvbaBawy, Cz. inacuux Llpue ITope, 6p. 29/90, 4. 7.

45 3akoH 0 BUCOKOM Ob6pasoBawy, Cr. inacnux P. Cpiicke, 6p. 76/2005, 97/2008, 44/2010,
93/2012 u 89/2013 4. 65.

46 Tako, Ha mpuMep, 3aKOH O cpefmbeM 0bpasoBamy 1 Bacmuramy Pemy6mnke Cpicke wia-
HOM 76 n IIpaBUIHMKOM O KpUTepUjyMuMa 1 Ipouenype npujeMa pajHuKa y pajHu off-
Hoc y cpenwoj mxomu (Crn. inacuuk P. Cpiicke, 6p. 70/2013), wraHoBuMa 7-19 nponucyje
ycIoBe 3a IpujeM Y pajHU opfHOC Te ymyhyje Ha IIpaBWIHMK HaJJIEKHOT MVHICTPA,
KOjUM Ce [ieTa/bHO DEryIMIly KPUTepUjyMM 3a IpyjeM, HauyMH OOfoBama U JaBama
IIPBEHCTBA YKOIUKO OU [Ba VIU BUIIe KaHAMATA MMaJa jefHaK 6poj 6omoBa.

47  B. A. JIy6apna (2012), 318.
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MoMeHaT y KOMe ce IjeHV UCHYHeHOCT YC/IoBa KaHAMAATa jecTe MOo-
MeHaT MCTeKa KOHKYPCHOT POKa, JaK/Ie Taj TPeHyTaK je yHampep ogpehen u
¢uxcupan. Y cynpoTHoM, Aa je TO MOMeHaT m3bopa KaHAmMpaaTa To 6u 610
MOMEHAT O KOMe OpraH Koju 6upa KaHAMAaTa AVCKPELMOHO OfTydyje, ma 6u
6une moryhe pasnuuute 3noynorpebe u HaMelITamba.

Kako ce Ha KOHKypc 10 mpaBwiy npujaBu Behm 6poj KaHzmmaTa of
noTpebHOT, M360pHa KOMMCHUja CadyMibaBa PaHT JIMICTY Koja oOyxBara cBe
KaHJMJaTe KOji VICIybaBajy 3ajjate ycnose. Kao akT mpaBHO-TeXHUYKeE IIPH-
pofe IpefcTaBba pefociel KaHAAaTa [peMa YKyIHoM 6pojy 6omoBa Koju
cy npensubenu 3a ceaku o6jasmenn ycon.*’ Vis6opua KoMucuja KoHauHy
paHT JUCTY JoCTaB/ba pyKoBopuony. IIpobeM ce japba MITO 3aKOH He pe-
Ty/ylle Mepuia, HUTY Ha4dMH OlleHe KaHAMAATa, a He mpepsuba ob6aBesHO
JIOHOIIIeRe TIOI3AKOHCKOT aKTa Kojut 6 yrormysuo npasauay.”’ Hopmama te
BpcTe Tpebano 6u 06e36eqTH jeqHaKOCT, paBHOIIPABHOCT, 00jeKTUBHOCT U
TIPaBHY CUTYPHOCT PaJTHOCIIOCOGHIX I 3 3aIlONIbaBatbe BObHMUX rpahama,”!
Te CIpPeYNTM 3alolil/baBarbe Ha OCHOBY APYLITBEHMX Be3a, a OCUTYpaTH
3aIolI/baBalbe Ha OCHOBY KBa/MTeTa.

48 N. Tinti¢, 122.
49  b. llyupgepuh (1986), 191-201.

50 Ynan 57 3[C. IIpema wrany 107 H33AIIJJIC us6opHa komucuja 6upa Tpyu KaHAMUf#ATA
KOji Cy ca Hajbo/bUM pe3yNITaToOM UCIYHWIM MepiIa IpoIucaHa 3a 1360p. Y paHujeM
jyrocimoBeHCKOM IpaBy, 3a BpeMe Baxkewa 3YP, jaBHuM cmyx6ama 3a 3amolbaBame Jja-
BaJIO ce OBNaInheme a CAuMbABajy pefloCTIe] KaHAMIATa CXOFHO YTBpheHNM MepuImnMa.
CamoympaBHe MHTepecHe 3ajeffHIIIe 3a 3alol/baBarbe MMaje Cy OBallheme fa caun-
He PaHT JINCTY KaHAMATA, a TIOCTIofaBal] je 6110 06aBe3aH Jia OIydyje O KaHAMAATIMA
10 pemocneny ca paur jucre. Bup.: Jb. Kosagesuh (2011), 316-318. 3[IC npenBubeno
je ma KaHAUJaTe KOjU Cy ca HajOOBMM pe3yNTaTOM WCITYHMIM Mepuia MpOIMCaHa 3a
u360p KOHKypCHa KoMucuja yBpurhyje Ha JIMCTY 3a 1360p U JIUCTY JOCTaB/ba PYKOBO-
muony. PykoBoamman uma obaBesy fa u3abepe jefHOTr Of KaHAUAATA Ca JIACTe, alli He
mocroju o6aBesa u3bopa mpBor KaHAuAaTa ca aucre. Bug.: M. Brarkosuh, P. Bpkosuh,
b. Ypmapesuh, 156.

51 [ywan P. IlapaBuna, Pagro éipaso, beorpan, 1988, 51.

52 Iu Bpeb6an, 306. Y agMMHMCTpaTMBHOM IpaBy (paHIfycKe, MCTUYe Ce KAO 3HAYajHA
noc/eina KOHKypca ynpaBo panr mucra. Haume, yKonmmko agMuHmUCTpanmja IpUCTy-
M MMEHOBaIbMMa, OHa TO MOPa YMHUTU y CKIaJy ca pe3ynTatuma KOHKypca. Jlakne,
aKo je IoHyheHo fBajieceT MecTa y KOHKYPCY, OH/ia HUje Moryhe NpMMMTI caMo fieceT
KaHAUJATa ¥ TO paHIMpaHuX maMehy meror m metHaector Mecta. Bum.: B. Illynpepuh
(1986), 191-195, 201. Kpurepujymm 3a yTBphuBame paHr JMCTe HUCY YCIOBM 3a
3aCHMBAIbE PAJIHOT OHOCA, a/lyu CIy)XKe y CBPXY paHTupama KaHauaara. [Ipumemyjy ce
Ha /IuIla IpMjaB/beHa Ha KOHKYPC, KOja UCIyaBajy YCI0Be 3a Bpllleke NocnoBa. Ped je
COLIMja/THNM, eKOHOMCKIM, IPYIITBEHNM YMibeHNIIaMa Ha OCHOBY KOjUX ce Moxe cTehn
IIPeJHOCT Ha paHr mucTy. Colyja/HO eKOHOMCKM MOJIOXa]j nila ofpehyje ce Ha 0cHOBY
YKYITHIX MaTepujaTHIX YC/IOBa He3aIOC/IeHOT JINLA Vi YIAHOBA HheToBe MOpofuIe, 6poja
3aII0CTIeHNX 1 Opoja U3Ap>KaBaHUX YWIAHOBA, T€ IMXOBOT 3PAaBCTBEHOI CTamba, 3aTUM
TOfIHA CTApOCTH JIMIIA KOje TPaXXM 3aIrocyielbe, CTame COlMjaHe IOTpebe U CIMYHO.
Bpewme yekarma Ha 3amocieme jecTe BpeMe NpoBefieHo Ha eBuaeHnmju Hanmonanue cryx-

84



10-12/2016. Mmnogpara JoBanosuh (ctp. 71-88)

Iojepuam ayTopy, 3ak/bydyjy Aa je HMOCHOfaBal] HaJJIeXKaH 3a olle-
HY CIIOCOOHOCTM KaHAMfaTa y Mepu y KOjoj ce Te CIOCOOHOCTM He TU4Y
CBOjCTaBa 4yje je 3axTeBame 1 pasMaTpame U3PUIUTO 3abpameHo. To 3Ha-
4y Jla Cy IOC/ofjaByeBa oBjamherma y MOCTYIKY 3alloOlI/baBama IIMPOKA,
a/M He HeorpaHmyeHa. Ibux, ys mmmnepaTuBHe 3aKOHCKE HOPME O OIIUTUM
yCTIOBMMa 32 3aCHMBambe PajHOr OJHOCA U €BeHTYa/IHMM IpUOPUTETUMA Y
3amolUpaBamwy (HIp. o6aBesa 3amolUbaBama ofpehenor 6poja mmiia ca uH-
Ba/IMANTETOM), OTPAHMYABajy UX rapaHTrje 3abpaHe AUCKPUMMHALM]e, IIpa-
Ba Ha JIOCTOjaHCTBO ¥ APYTUX IpaBa ¥ OCHOBHMX C10007ia INIa Koja Tpaxe
3aroc/iere. 3aKOHOJABCTBO U TIPAKCa, HACToje /1a, Y Hajsehoj Moryhoj mepu,
obesbene paBHOTEXY u3Meby mocnogaBueBe cnobope n3bopa KaHgUAATA U
IJIXOBYIX IIpaBa ¥ OCHOBHIUX CTI060fa.

ITocnomaByeBa o6mamhema y IHOCTYIKy 3amollbaBaiba yTKaHA Cy
y caM II0jaM IOCTIOfIaBlja OfITOBOPHOT 3a OPraHM3allMjy Hpolieca pajia, a y
HajTellIb0j je Be3u ca c10607j0M ITpey3eTHUIITBA U OiroBOpHoIIhy 3a ns6op

3aI0C/IeHNX. [TocnopmaBar Mopa oleHUTH MOTyhHOCT KaHAMAATa 32 YCIel-

HO M3BpIIaBambe IpecTalje paja, a My je Ha pacrojaramy opjaiiherme 3a
ypebuBame camor mocrynka msbopa KaHAmpaTa, yTBphuBama HOTpeOHMX
ToCe6HIX yCToBa 1 caM 1360p i Koje he 6urn anraxosano.”* Hauenom
cnobope nsbopa KaHmumara’> omoryheHo je mocmopaBly Aa c1o6OTHO W3-
Bpim n360p namely KaHAMAATA KOjU UCIYHaBajy YCIOBE KOHKYpPCa, anu He
¥V yY4eCHMKa OI/laca KOjyi He UCIyHaBa ycIoBe jep 6u Takas 1360p 610 He-

6e 3a sanouupaBame. Kaga je nmpegubeHo kao Mepuiio, BpeMe YeKama Ha 3alOCTIelbe,
yTBpbyje ce Tako IITO ce Ha IpMMep, 3a CBaKM Mecel| deKama yTBpAu ompeher 6poj
6omoBa. OmIUTH yTHCAK KaHANAAT OCTaB/ba IPUINKOM PasroBopa ca IocaofasLeM. Pas-
TOBOp MpeJCTaB/ba PasMeHy MMII/beHha O OMIITYM NUTAKMMA ¥ NUTAHUMA BE3aHUM
3a cam paji. Ha ocHOBY camor pasroBopa gopmupajy ce ogpeheHa Muibema, cTide ce
onpebenn yrucax o xkanpuparuma. OH HeMa KapaKkTep IIPETXOLHOT IIpOBepaBama CTpyd-
HUX M JIPYTMX PafiHMX CIOCOOHOCTH. ITOMEHYTH M JPYyT¥ CIMYHU KPUTEPUjyMU He 61
cMeny 6MTY OITydyjyhul yC/IOB IPUIMKOM 3aCHMBamba pafHOT ofHoca. OHM CITy>Ke eBeH-
Tya/IHOM PaHTVpPamby M OIIPaBJaBajy ce UJiejoM [a 3alolbaBatbe Huje caMo ¥ GYHKIMjU
€KOHOMIje HEro CBEeYKYIIHOT pas3Boja [pPyILITBAa M peajusalyje HeroBUX COLMjaTHUX
L//beBa.

53  Jb. KoBauesuh (2013), 548-567.
54 Jb. KoBaueBuh (2011), 112.

55 Haueno cno6ope u36opa KaHpupaTa MMa 3a Wb 3alITUTY MHTEpeca IIOCIOAABIIA.
MebyTtum, 3anoubaBatme y ce6u cafpxu ofpel)eHe enemeHTe jaBHOIPABHOT MHTEpeca
IITO je y YIOPEFHOM IIpaBy MMAJIO 3a MOCTENNMIly OrpaHMYaBambe Hadela Cobofe u3-
6opa xaugupara. Orpanndere crobofe 1360pa BpLIM Ce JaK/le HA PAs/IMIuTe HAUNHE:
Hayeno NpoQecuoHaIHe HY>XHOCTHM, aHTUAUCKPUMUHATOPHUM 3aKOHOLABCTBOM, 3a-
IITUTOM IIpaBa Ha NPUBATHOCT, IpaBa Ha [JOCTOjaHCTBO ¥ APYTMX HpaBa M OCHOBHUX
cnobopa, yrBphuBamem Mepuia 3a u36op, KONeKTUBHUM IIperoBapameM. Ha Taj Haunn
Ce TeXM YCIOCTaB/balby paBHOTEXe u3MeDy crobofe NmpenyseTHUINTBA IOCIOABLA 1
OCHOBHUX c/1060/a ¥ ITpaBa KaHAuUAaTa 3a 3anociemwe. b. A. Jlybapaa (2012), 316.
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3aKOHMT. 3a IOC/IeaMnIly O MMao IOHMIIEHe OIIyKe O M300py KaHjujara
U yroBopa o papy. Vs6op ce Bpum n3Mely npujaBpeHNX KaHAUAATA, JaKie
OHUX y4eCHMKa OI7Iaca KOji UCITyIaBajy cBe ycaoBe 3a paf. CaM HOCTyIak
n360pa KaHAMAaTa Ce MOpa CIPOBECTH, /Il Ce He MOpa OKOHYATY OTyKOM
o n3bopy KaHAuaTA.

Opnyka 0 1360py je HojefuHauYHY IIPAaBHM aKT KOjU TOHOCY HaJJIexX-
HJ OpraH KOJ IIOC/IOAABIIA y YHAIpes, IpeABuh)eHOM IOCTYNKY U Y IMUCAHO]
¢opmu. OHa HMje aKT HaCTaHKa PaJHOT OHOCA, Beh ce MCK/bYUMBO Besyje
3a u360p, Tj. IpefiCTaB/ba IPEAYC/IOB 3a 3aCHUBambe pafHor ofHoca. [Tocry-
mak 1360pa 3aBpluaBa ce GOHOIIeHeM omayKe. OmIykoM o 1360py BpLIn
ce nsbop maMmeby kaHAMZATa KOjU MCIYHaBajy ycloBe us ormnaca. He moxe
ce n3abparu Behm 6poj msBpumIana of 6poja mpenBuheHOr KOHKYPCOM.
OpnyduBame 0 M360py KaHAMAaTa IpeACTaB/ba HajOCET/BUBMjY TAuKy Y
TOKY IIOCTYIIKa 3aCHVBama pagHor ofHoca. OTyka KOjoM je M3BpIIeH M3-
6op mpefcTaB/ba YC/IOB 3aCHMBaba PafHOT OJHOCA U IPETIOCTaBKY Ja ce
IOCTYIAK 3aCHUBAaIba PaJHOT OfHOCa HacTaBu. OIIyKOM KOjOM Ce He BpIIN
1300p OKOHYaBa Ce IMOCTYIIAK 110 KOHKYPCY U IIOHOBO ce 06jaBIbyje KOHKYpPC
YKOJIMKO 1 ajbe IOCTOju moTpebda 3a IpujeM HOBUX pagHMka. Omryka o us-
6opy ce focTaB/ba M3abpaHOM KaHAMIATY aly M CBUM OCTA/IMM KaHAVUAATHU-
Ma M ydecHMUIMMa ornaca. V3abpaHu KaHAMAAT ce MOpef OfIyKe o u3bopy,
obaBemTaBa ¥ O JaHy 3acHUBama pagHor ogHoca. ObaBemmTeme 0 U3bOpPy
je cacTaBHM Jie0 Haue/la jaBHOCTM y OCTBapUBamby IIpaBa Ha paj ILITO Jyrrae
Ha 3aKOHMTOCT pajia 1 moseharme onroBopHOCTM y TIOCTYMIKY M360pa.”’ Ilo-
ceOHNM 3akoHMMa npensuba ce o6aBesa [OCTaB/bamba OfTyKe CBUM yYeCHMU-
muMa KoHKypca.”® O6asermreme 0 M360py je HEOTXOMHO M 360T MpaBa HA
TIPUTOBOP, OJTHOCHO Xkanby.>

56 II. II. JoBanoBuh, 198-199.

57  Opmyka cap>Xu Ha3UB IOCTIO/IaBIa, OPTaHa KOji jy je IOHEO, JATYM M Ha3!B OILIUTET aKTa
Ha OCHOBY KOTa je JJOHeTa; 3aTuM usbop oppebeHor kanaupaTa u ob6pasioxeme Tj pas-
71031 300T KOjuX je 6amr Taj kaHpupar usabpan Haipr 3akoHa uje u game obasesyjyhn
PYKOBOZYIOL]a OpraHa ayTOHOMHe [IOKpajHe-Hade/THMKaA YIIpaBe Ja pellerbe O IpujeMy y
PajiHM OHOC 06PA3/IOKy Ha HAUVMH IITO he HaBeCTH Koje je pajiibe KOHKYPCHa KOMICHja
mpenysena y Toky usbopHor nocrynka. b. llyunepuh (1986), 184-213.

58 31IC, un. 59.

59 IIpaBHM JIEKOBM NpefBUDEHM Cy U y KPMBUYHOM, U y rpabaHCKOM, U y yIIPaBHOM IIO-
crynky. IlocnopaBari je cxomHo Haueny crmobofe nsbopa KaHAUAaTa, CI060faH fa usabde-
pe 6umo kor KaHaupara (He mocroju obasesa u3bopa Hajbomer). [IpaBo Ha IpaBHY JIEK
je OCHOBHO 1 YHUBEP3aJIHO JYACKO IIPAaBO, 3arapaHTOBAaHO OpojHuM MehyHaponHuM Ho-
KyMEHTMMa U TOTOBO CBUM CaBpeMeHIM HaIlMOHA/THVM 3aKOHOJaBCTBMMA. YCTaBOIIPaB-
HI IIOPefaK CBaKe [p)KaBe HEM30CTABHO YK/byUyje M CETMEHT IIpaBHe 3alITUTE /bYACKIX
IIpaBa ¥ OCHOBHUX cnobopa. Csjerana ViBaHoBuh, ,,IIpaBo Ha >xanby u >kajnbeHu mHo-
cTynax npeyp, MehyHapomHUM KpuBUYHUM cyaoM', Ananu IIpasHoi gakynitieitia Ynusep-
suinieitia y Senuyu, 6p. 11, rog. 6, 83. Ilpema wiany 23 3P y cny4ajy aucKpUMMHaLMje,
TMuIie Koje TPaXK! 3aIoC/Iebe MOXKe TIOfHeT TY)Oy 3a HaKHafy 1ITeTe. Y TOKY IOCTYII-
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CBaky y4ecHNUK KOHKypca, 6e3 0031pa [ja M UCITyHhaBa yC/IOBe KOH-
Kypca, ¥Ma IIpOLieCHy JIeTUTUMALyjy Aa mobuja nzbop. Omayka o usbopy,
npema ToMe, Tpebaa 61 1a cafp)Ki U IpaBHY IIOYKY ia CBaKM yIeCHVK OI/Ia-
ca MOXKe Jia pa3Marpa Marepujaje IpycCIee y3 IpujaBe Ha OI/Iac U IIOBOLOM
oryaca, Te ja MOXKe IOOUMjaTu OTyKy O M300py Ipef| CY[OM aKo cMaTpa jAa
je M3abpaH KaHAMIAT Koju He MCIymaBa npensubene u ob6jasmene ycnose.*
Y noce6HOM peXuMy pafjHUX OJHOCA IIPaBO Ha Xajnby Ha OIIyKy o u3bopy
perymucano je moce6HM 3akonnma.®! Vaxo ce He pajut 0 3aTOCTIEHNM TUTIA,
IpaBa ¥ IOJIOKAj TPaKWIAlla 3aIloc/iera ypehyjy ce pagHOIpaBHOM pery-
JaTMBOM. 3aKOHVMa ce Hajdyelnhe M3pMYNTO MIPOIINCYje f1a Ce CIOP IIOBOOM
3aCHMBarba PaJHOT OHOCA CMaTpa PafHIM CIOPOM.

Ka, /IMIE je JYXKHO CaMO [ja yYMHI BEPOBATHMM JIa j€ M3BPIIEHA JUCKPUMIHALIN]A, & Te-
peT JoKasyBama Aa Huje 6110 MOHaIIama Koje MPeACTaB/ba AVCKPUMIHALIN]Y je Ha Ty-
eHoM. PagHu criop je moce6aH moctymnak rpahaHckor mocTyIka, Ha Kora ce IpuMemnyjy
noce6Ha IpaBiu/Ia, HAPOUNMTO Be3aHa 3a POKOBE 360T XUTHOCTH, @ Y CBEMY OCTAa/IOM OII-
mTa npaBuaa rpahanckor mocrynka. PagHu crop jecTe crop moBOJOM 3aIUTHTE HpaBa
U3 pajiHOT OffHOCA U LIMpE, jep MOfIpasyMeBa 3alITUTy TPaXkKMjIalla 3aroc/iermba MpuIn-
KOM 3aIloll/baBarba (/MIla Koja HUCY Y paHOM OfHOCY). Buie o cypckoj samtuty mo-
rnefatn Kog B. JIy6appe (2012), 765-808.

60 II. II. Joanosuh, 199.

61 3[C, un. 59. Tako, KaHAUAAT KOjU je Y4eCTBOBAO Y M360PHOM IIOCTYIIKY MMa IIPaBo fja
Y POKYy Of ocaM [aHa Off JaHa HOCTaB/batba pellleba 13jaBy >KajIby, YKOIMKO CMaTpa fa
n3abpaHy KaHAMAT He UCIyHhaBa yCIOBE 3a 3aII0CTIelbe MM aKO CY ce y M360pHOM I1o-
CTYIIKY Jiecu/ie TaKBe HeIIPaBMTHOCTH KOje 61 MOT7Ie YTUIIATU Ha 00jeKTMBHOCT HeroBOr
ucxopa. KanamupaT uMa mpaBo jja Ipernefa CBY HOKyMEHTAIjy jaBHOI KOHKYpCa, IIOf
HajJI30poM CIy>kKOeHOT ymia. Peleme o mpujeMy y pajHM OZHOC OJHOCHO pelleme O
IIpeMellTajy JOCTaB/ba Cé CBYM Y4eCHMIMMA jaBHOT KOHKYPCa. YYeCHVK jaBHOT KOHKYP-
ca ¥IMa IIPaBo [a y POKY Off OCaM [jaHa Off jaHa IplMjeMa pellierba 13jaBu >Kanby us Tpu
pasjora: ako cMaTpa jJja UCITyhaBa yC/IOBe 3a 3alloC/Iehe Ha PaJlHOM MeCTy a Huje ydJe-
CTBOBAO Y M300PHOM MOCTYIIKY, 3aTVM aKO CMAaTpa fia M3a0paHu KaHAUAAT He ICIybaBa
yCTIOBe 3a 3alOCTIebe Ha PaJlHOM MECTy 3a KOjeé je KOHKYPC PaclucaH U Ha Kpajy aKo
cMaTpa fla €y ce y u360pHOM IOCTYIKY fleCiIe TaKBe HeIPaBIIHOCTH Koje 61 More
YTHLIATV Ha 06jeKTUBHOCT HETOBOT McXopa. Takobe, yuecHNK jaBHOT KOHKYpCa MMa IIpa-
BO JIa IIOJ] HaZI30POM CTy>KO€HOT JIMIja IP)KAaBHOT OpraHa IIpersefa CBY JOKYMEHTAIjy
jaBHOT KOHKypca. JKambeHe komucuje omIydyjy o skambaMma cry)KO6eHMKa IpeMma Ipa-
BUIMMa OIIIITEr yIpaBHOr Hoctynka. O skambama CIy>kOeHNMKa M3 OpraHa gp)KaBHe
ympase, cnyx6u Brage u Permy6nuukor jaBHor mpaBobpaHmmamrsa omay4yje XKanbena
xomucuja Brape, o xanbama IpKaBHUX CITY>KO€HNKA U3 CY/I0BA U jABHUX TYKU/IAIITABa
YKanbena xomucuja mpaBocyha u o xambama cryO6eHMKa U3 OCTANINX AP)KABHUX Opra-
Ha >kafibeHe KOMICHje Koje ce 06pa3yjy BIXOBMM akTuMa. UmaHoBy XanbeHe KOMUCHje
Brage Mopajy 6uTU AMIIOMMpAHM IIPAaBHMIM Ca HajMambe TIeT TOAMHA MCKYCTBA ¥ CTPY-
1, UMeHyje ux Braga Ha mpepor Cry»x6e 3a ynpap/bame KafpoBuMa. YaHoBe xanbe-
He KoMucuje npaBocyba 3ajefHNYKM MMeHyjy BpxoBHM Kacaiyonu cyp u Pery6nmuko
jaBHO Ty>XwrawmTBo. Bun.: M. Bnarkosuh, P. Bpkosuh, B. Ypmrapesuh, 157-200.

62 ]I. ITapaBuHa, 54.
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KEY LABOUR LAW ASPECTS OF PUBLIC
COMPETITION FOR ENTERING INTO
EMPLOYMENT CONTRACT

Summary

The public competition is a mean to achieve the basic labour principles,
the right to work and the principle of equal opportunities and treatment. The
public release of the advertisment for a certain job has multiple goals: it allows
an equal availability of jobs, attracts a large number of interested candidates,
and competitiveness among those who are looking for employment, so that the
selection is to be made for the best. This goal may be a misuse of the competition
by those whose purpose is to receive in advance a specific person or persons who
in fact already work at a workplace for which the competition is announced.
This is a way to realize equality among citizens, demonstrate the lawful rights
and democratically exercise constitutionally guaranteed rights. With regard
to the adoption of a decision by the objective criteria and special conditions,
criteria that are often subjective affect to the decision also (analysis of current
ads and the decisions on the choice of candidates we can notice that very often
general impression occurs as a criterion), it is clear that the employer can always
jeopardize the goal of a public competition, because often an advantage can be
achieved through social connections and this can be avoided with the laws at
least in state/public sector.

Key words:  public competition, competition of professional skills, general
and special conditions, risk of discrimination.
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VIIK 347.962.1(497.11)

Banepuja IPO3JII'h, mactep
capagHuK y HactaBu Ha IIpaBHoM dakynrery YHuBepsurera y Beorpagy

OIOHOC IPKABE ITPEMA ITIPO®ECHOHA/THOM
VIPYXKUBABY CYOIUJA - CIIVYAJ IPYIITBA
CYIUJA CPBUJE

Pesnme

Pag ce 6asu ilepconanHom HesasucHowthy cyguja u ogiosapa Ha
auiniarwe Konuko cy cyguje y Cpouju 3auciiia He3asucHe y ocilieapuearby c6oi
iipasa Ha ApoPecuoHAanHo ygpyxusare. AHAnU3Upa ce camo cny4aj Jpywinea
cyguja Cpbuje u ogHoc 3aK0HOgasHe U U3BPUIHE 671ACTAY Tipema 4IaH08UMA
anu u ygpysxcery Kao eniiuitieiily, 0og ocHusarwa go tipse ionosure 2016. io-
gune. Kpo3 gybuncke tionyciipyxitiyupare uuiliepsjye ca geageceiti 4naHo-
6a Hajpelipeseniiattiuenujel ygpyxcerwa cyguja y Cpouju, Husom Huiiarea
HAciojano ce yimepguiliu citias UCHUAHUKA 0 THoMe ga U, U HA KOju HAMUH,
gprcasa ogpiasa unu ouciipyupa wuxoso opianuszosarve U aKUBHOCIUU,
unu je 4ax, weH ogHoc ungudepenitian. Aymiop ce He 6aéu UOMEHUUJATHUM
peuwtervuma tpobnema — yump UCTIPAKUBALA je ga ce TUPUKANy MUuuLbera,
Cilasosu U UCKYCIiéa UpegciiasHuka wipehe ipare 6n1actiiu Koju cMampajy ga
Ux je gpxaea Ha pasHe HauuHe OUCTUPYUPANA U ga He MOTY ga ce ygpyxyjy 6e3
CUOMHUX YHuYaja u upuiiucaxa.

Kmwyune peuu: upopecuja cyguja, cilipykosHo ygpyxrusare, JIpywitieo cyguja
Cpbuje, usepuina 671actil, 3aKOHOGABHA 6IACIH.

* YV pagy he 6utu mpeseHToBaHM M Ob6paleHM pesynTaTM CaMO jeSHOT Jlela eKCILIopa-
TMBHOT UCTPaXMBama Koje ce 6aBu CyAmjckoM npodecnjoM, MoIoxkajeM M HepCoHam-
HOM HesaBucHomhy cyamja y Cp6uju. ITpenmer Hekor apyror paja he 6utu ananmsa un
IMCKyCHja TIPEOCTAIMX Ha/masa Koju ce TMYy NMPUTHMCAKa KOjUMa Cy U3JOXKEHE Cyamje u
HoBpeJia CTaTHOCTH CyAujcke GpyHKImje y pedopmu mpaBocyba.
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I YBop

IToBop 3a McTpakmBame je cBe Beha peakijuja cTpy4yHe jaBHOCTU Ha
KOHTMHYMPAHO Jerpajiuparbe jeflHE Of HajCTapujuX U HajlerheHUjuX Ipo-
decuja, o dmjeM yrneny je AaHac MOCTaNoO AUCKyTabmnHO rosoputu. He
3aHeMapyjyhy MHCTUTYI[IOHA/IHY He3aBMCHOCT Cy/a, KOja ce Mepu CTelle-
HOM YIIBa 3aKOHOJABHE VM M3BPIIHE BIACTH, paji ce 6aBM caMo MepCoHas-
HOM He3aBNICHOIINY Cyfuja y jeflHOM CerMeHTy — fia /I CyAMje MOTy CIIO-
0O0MIHO [a OCTBape CBOje 3aKOHOM 3arapaHTOBaHO IPaBO Ha IPOdeCcuoHaTHO
yapyxuBame? OBO eKCIUIOPaTMBHO MCTpaXKuBame obOyxsara 20 cymuja 1
HaMepa MCTpaKuBada je fja Oyae IpBY KOPaK Ka UCTPaKMBamy OOMMHUjUX
pasmepa. ITusb je 6mo ma ce oBa HeOBO/LHO MCTPaskeHa 0O/IACT IpaBHIYKE
npodecnje aHaMM3NPa y UICTOPUjCKOM, IPYLITBEHOM ¥ MOMUTUIKOM KOHTEK-
CTY, Kao U Jia C€ YTBPAV MUIL/bEIhE CATOBOPHMKA O TOME Jja X AP>KaBa Ofro-
Bapa Ha BbUXOBe morpebde.

Ysumajyhn y 063up sHauaj cymyjcke He3aBUCHOCTH y HOTTIEAY Ipode-
CMOHAJIHOT YAPYXX1Baba, HEOCTAjy MICTPAXMBaba Koja ce 6aBe OBOM TEMOM.
Y pomahoj nmureparypu, HajoOMMHMja COLVIONONIKA aHAIM3a CYAUja jaTupa
u3 1983. ropuHe, Kojy je y popMm aHKeTe CIIpoBeo Ap Yr/belra 3Bekuh Ha HI-
Boy Tepuropuje CP Cpbuje, y K0joj Cy ydecTBOBajIe CyAMje CBUX TafjalllEbuX
PeNoBHUX CyZloBa OIIlTe HajnexHocTy. Ilokasano ce mga cy npefcTaBHULIN
CTPYKe U Tafia BYCOKO BPeJHOBA/IV MOpasl M HE3aBUCHOCT Kao 0COOMHE Koje
Tpeba Ja Kpace UJeaNHOT CYAujy, Iy Cy MCTAK/IM Jia je TIOMUTIYKA T0f06-
HOCT 3Ha4ajaH (aKToOp y perpyTalyju ¥ KapujepHOM HaIpefoBamy y KUBO-
Ty peayHor cyauje.

Pap ce cacroju us tpm gena. HakoH yBopgHOr [iefa, y HAacTaBKy ce
objammaBajy 3ajefHuuKe 0cobMHe cBUX npodecrja ¢ MOCEOHUM OCBPTOM
Ha 3HaYaj ¥ IpaBHM acIeKT MpodeCHOHANTHOT yApYXMBama cyanja. Kpos
UCTOPUjCKY IPU3MY, aHATIM3UPajy c€ MOTUBU CYAiMja 3a OCHMUBame [ pyITBa
CyaMja, Kao M APYIITBEHVM KOHTEKCT y KojeM je oHemoryhena permcrpaiuja
U paj yapyxema Ha ofpehenn mepuoyp. Obpasiaxe ce ZoCaflalllby yIMHAK
yApy>Kemba U IPeceK TPEHYTHOTI CTaiba, Y3 KPUTUYKM OCBPT Ha OJHOC 33KO-
HOJIaBHE M M3BPIIHE BJACTY IIpeMa CYACTBY yomnuiTe. Y ApPYroM fiely, OIMu-
CaHM Cy KopuinheHM MeTOIM M Ha4uMH CrpoBobhema mcTpakmpama. Tpehn
meo pama mocseheH je mpefcTaB/bamy ¥ AHA/IM3Y Pe3y/ITaTa KBaTUTATUBHOT

1 Op HOBUjUX UCTpaXMBamwa, u3fBajajy ce: bopuc berosuh, Bomko Mujarosuh, Jparop
Xubep, Kopyiyuja y iipasocyhy, Beorpan, 2004; 3opas lapunosuh, Mapko Munarosuh,
Hcinpanusarwe ipoecuonantol unitieipuitieiiia jasnux myxunaua u cyguja, Humr, 2014.
Y crpaHoj muTepaTypy yraaBHOM mpeosnabyjy pafoBu Koju ce GaBe MCTPaXKUBAbeM
IpYyLITBeHe MO3NULMje CyAuja u mpaBHe npodecuje yommre. Yop. Ernest Greenwood,
»Attributes of a profession’, Social Work, 2/1957; Talcott Parsons, Essays in Sociological
Theory, Revised Edition, Illionis, 1964; Ole Hammerslev, Danish Judges in the 20t
Century: A Socio — Legal Study, Copenhagen, 2003.
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UCTPAXXMBabha, IJie je OCUM aHa/In3e Cafipykaja 3aKOHCKEe Pery/laTuBe U Hay4d-
HJX TEKCTOBA, 3a NpubaB/babe MofaTaka KopuirheHa 1 MeTofa MOMyCTPyK-
TYPMPAHOT MHTEPBjya.

II IIpodecnonanHo yapyKuBame cygnja

1. IIpodecuja n npodecnoHanHO yApyKUBambe

Tepmun ,ipocbecuja“® ce y CBAKOJHEBHOM FOBOPY KOPUCTH Y Pas/IAyi-
TVUM 3Ha4yemyMa. Y COLMOJIOMIKOM CMICTY, MHOIM ayTOpy II0jaM mpodecuje
medyHuITy HabpajameM pasIMUNTUX OCOOVHA, a/y Cy Y CYIITUHY CarylacHM
OKO OCHOBHUX OJI/IMKa CBMX ITpocecuja. JeTHO off CXBaTama, [ojaM ipogecuje
meduHMIIIEe KAa0 TPajHO 00aB/bambe [e/IaTHOCTH, I7ie BCOKO 00pa3oBaHy Mpu-
nagHuIy npodecyuja MMajy MOHOIION Haj 3HAalbeM M BelITMHaMa I0Tpes-
HIM 33 BEeHO o0aB/bame U KOje je Kao TaKBO HY)XXHO 3a (YHKIVOHUCAIbe
npymTea.’ Y cTpaHoj muTepaTypu fpodecuja ce CXBaTa Kao rpyTia 3aHUMarba
(amBokaTw, yekapy, Cyfuje UTH.) YUji Cy HOCHOLY IPaBHO OBlalmrheHu ja
Ipy>Kajy BUCOKO CIeljann3oBaHe yCayre, Koje Cy 3aCHOBaHe Ha CTPYYHUM
 HayyHuM sHamuma.! [IpasHa fdpodecuje ce cxBata 1 Kao CKyT mpodecuo-
Ha/IHNUX yriora (cymmje, agBOKaTy, Ipodecopy ImpaBa) CBPCUCXOLHO yCMe-
PEeHUX Ha Ofip’KaBarbe IPABHOT CHCTeMa IITO je Off 3Hayaja 3a CBe YIAHOBE
JIPYIITBA KOjU CY YjelHO M MpaBHu cy6jexTn.’

Jeman op MpBUX ayTOpa KOjM jé MCTAaKao 3Hayaj IOfiefie paja U Ipef-
HOCTM TIpodecHOoHaIHOT opraHusoBama 610 je Emun [upkem. upkem
je cMaTpao #a y caBpeMeHUM JApPYLITBMMA jefiuHO IpodecroHanum, Koju
ocehajy morpebe mpodecuje kojoj mpumazajy, Kajia ce yjeiuHe mpeacTaBbajy
MOpaJ/IHy CHary Koja MOXXe Jla CMaibll OIIITY IIPAaBHY ¥ MOpa/JHy aHOMMUjy
npymrea.® Tamkor TTapcoHc mcTude sHavaj mpodecuja 3a MOJIEpHY PYIIT-
BeHy CTPYKTYPY, Harlamasajyhu ja cy npodecuje MHCTUTYL[MOHATHY OKBUP
paja y KoMe ce Bplle HajBaXHMje APYIITBeHe QyHKIuje.

2 Peu mpodecuja uMa KOpeH y JAaTMHCKO] peuy — profiteer ITO 3HAYM jaBHO IIPU3HATH,
oceOHO ce 6aBUTM HedumM, OMTU jaBHM yumTeb, Outy mocseheH HekoMm mocmy. Bup.
Iparana Kuexuh-Ilonosuh, ,,Vicropuja cnobopunx npodecuja — op artes liberales fo
caBpeMeHor f06a‘, Cilipanu tipasHu xueoi, 6p. 2/2008, 19.

3 JKemka Ilnopep, Coyuonoiuja upodecuja - oineg o0 gpywiiiéeHoj yejelliHOCTU
apogecuonanusayuje, 3arpe6, 1990, 15
4 Bryan S. Turner (ed.), The Cambridge Dictionary of Sociology, Cambridge, 2006, 474.

Mathieu Deflem, Sociology of Law - Visions of a Scholarly Tradition, Cambridge, 2008,
182.

Emun Oupkem, O fiogenu gpywitieenoi paga, beorpap, 1972, 54-55.
Talcott Parsons, Essays in Sociological Theory, Revised Edition, Illionis, 1964, 48.
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3Hayvaj mpodecuja 3a CaBpeMeHO APYIITBO MOXKEMO Car/IeflaTi ABOCTpa-
HO — IIpe CBera Ipema JpyIITBY U AP>KaBy, a OHJA 1 IIpeMa caMoj mpodecujn
U3HYTpa I leHUM wiaHoBuMa.” [Ipunaguuim ogpehene npodecnje, mocenyjy
MOHOIION Ha crienndYHa 3Haba U BEIITHHE, Ka0 1 Ha IbUXOBY IPUMEHY, KOja
IpeCcTaB/bajy HajBaXKHMjU pecypc Y MofiepHOM ApymTBy. Kako pacTe cBecT
0 3Hauajy npodecuje 3a APYIITBO y LENVMHY, pa3Byja ce U JKe/ba CTPYUbaKa
Ja IOTIPUHECY YKYITHOM IPOCIEPUTETY 3ajefHuULIE Y KOjoj XuBe. OcuM HaBe-
JIeHUX IPeTHOCTHU 3a JIPYIITBO, CTPYKOBHA yApYy>kema omoryhasajy cBojum
YJJAHOBUMA Jla Ce JOAaTHO 00ydaBajy, pasMemyjy MCKYCTBa ca Kojlerama u
Y4ecTBYjy y pasHUM oOMMIMMa efyKalyje. YIpyX1BambeM ce IITUTH CTPyKa
OfI €BEHTYa/IHMX Halla/la, KaKO CIIO/bHMX, TAKO U YHY TPALIIbIX, jada I0ja/THOCT
¥ TIOIITOBAME IIpeMa IPyTM KoJIeraMa, aji 1 IIpeMa npodecuju Kao TakBoj.
OcumM Tora, jaBjpa ce u morpeba fa ce MPMHLIUIMN ¥ OmuTe npuxsaheH cu-
CTeM BPEHOCTU yTeMerby y Kofiekcy etuke.” OBO je off Toce6HOT 3Hauaja 3a
CymUjcKy mpodecujy, Kako 6u ocTBapuBame Ipasjie Ou1a BpXOBHA BPEJHOCT
K0joj Texxu caku cymmja.'’ Konauno, mpodecnoHa HnM ypyKuBarmeM jada
npodecroHaTHN VHTETPUTET CBAKOT CyAMje IIOHA0CO0 KOju CaMUM TUM Ji0-
IPUHOCY M3TPafby MHTETpUTeTa Mpodecuje Kojoj mpumaza.

2. IIpaBHu acnekT nNpo¢eCHOHATHOT YAPYKUBamba Cyaunja
y Cp6uju

[IpaBHY Ap>KaBy OIIVKYje Ha 3aKOHYy usrpaheH IpaBHM CUCTeM, jefi-
Hako obaBesyjyhu 3a cee rpahane koju cy Jy>XHU [ja ce IOHAIIAjy y CKIafy
ca iporicanuM HopMama.'! JefiHa off 0CHOBHUX 0CO6VHA caBpeMeHe IpaBHe
IpXKaBe jecTe MOfeNa Ap)KaBHe BIACTY Ha 3aKOHOJABHY, M3BPIIHY U CYACKY.
CxopmHo Tome, Yctap Penry6mke Cpbuje'? y wrany 4. omHOC Tpy TpaHe Bia-
CTM 3aCHMBA HA ,,...paBHOTEXM U MeDhycoOHOj KOHTpOMM“ ¢ THM Ja je cyAcka
BJIACT HE3aBJICHA, IITO 3HAYM 1A HaJl HOM, M3BPIIHA ¥ 3aKOHOJABHA BJIaCT He

8  3opan IaBpunosuh, Crjenan Ipenem, IIpodecuja usmely xopyhuuje u unitieipuitieiia,
beorpag, 2011, 4.

9  Vrmwema 3Bexuh, Ilpodecuja cyguja - coyuonowxa ananusa, JOKTOPCKa AMcepTaIyja
onbpamena Ha IIpaBHoM daxynrery YunBepsurera y beorpagy, Beorpan, 1983, 36.

10  Augusto Hortal Alonso, ,La justicia entre la ética y el derecho®, Etica de las profesiones
juridicas (comp. José Luis Fernandez Fernandez, Augusto Hortal Alonso), Madrid, 2001,
18.

11  Tlojam GipasHa gpxasa (Rechtsstaat) HacTao je y eBPOIICKOM KOHTMHEHTATHOM CUCTEMY,
TIOK je mojaM enagasuna ipasa (Rule of Law) xapakTepyucTHYaH 3a aHITIOCAKCOHCKM CH-
crem. Y paay he ce oBu 1OjMOBYM KOPUCTUTH TIOJjeHAKO, C IPETIIOCTABKOM Jia MMajy
JICTOBETHO 3Hauemwe. Bup.: Iparan M. Murposuh, Teopuja gpmase u aipasa, Beorpap,
2010, 228-236.

12 VcraB Penry6muke Cp6buje, Cryxbenu inachux PC, 6p. 98/2006, 4. 4.
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Mory fia ycroctase koutpoy.'® Jla 6u ce cnpeunna Moryhnoct monmmTiuxke
310ynoTpebe, CyficKa BIaCT MOpa YXKMBATU CAMOCTATHOCT U HEe3aBMCHOCT U
OuTK OfBOjeHa Off 3aKOHOJABHE M M3BPIIHE BIACTU. Y NPUJIOT TOME, IIpeMa
nponucaHyM foMahum u MehyHapomHUM cTaHmapauMa, Kao K/byYHU efe-
MeHTU (popMyJie O MOMUTUYIKOj HE3aBUCHOCTY CYACTBA ¥ CY/Mja, HAaBOZE Ce
Ipe cBera IMpaBHO fepMHNUCAbe Cyfja Ka0 He3aBUCHE ¥ CAMOCTa/IHe Jp>KaB-
He VHCTUTYIMje, 3aTUM ¥ MHCTUTYLMOHA/IHA U II€PCOHA/THA HE3aBUCHOCT
cymmja.lt

Kao jegna opf rapaHIuja nepcoHanHe He3aBYCHOCTHU CyZMja, IPaBoO Ha
(cTpykoBHO) yIpy>KuBame Cy/A1ja, TapaHTOBaHO je EBponckoM KOHBEHIIMjOM
o /pyackuM npaBuma (wiaH 11), Koja je cactaBHM 7Ieo HPABHOT IOpETKa
Cp6wuije, anmu 1 MHOTO6pOjHIM MehynapogauM npommcuma.'> OBo mpaso us-
puunuto mponucyje u Ycras Pemy6muke Cp61/1je16 y 4IaHy 55: ,,..jeM4n ce
c106071a MOMUTUYKOT, CUHAMKATHOT U CBAKOT IPYTOT YAPYXXMUBatbha I IIPaBO
[a ce OCTaHe M3BaH CBAKOI yApYXema“. YCTaBOM I'apaHTOBAHO 1paBo Ha

YApYKUBambe, Aajbe je moapobuuje meduHmcao 3akoH o cymujama'’ y wia-

Hy 7: ,Cyauje uMajy IpaBo fia ce YAPYXKYjy Y CTPYKOBHa YApY>Kema paau
3allITUTE CBOjUX MHTepeca M OdYyBama HEe3aBMCHOCTM M CaMOCTaTHOCTH
y pamy”. OBuM 3akoHOM je Takohe /j03Bo/beHO U ydemrhe y aKTMBHOCTVMMA

13 3anumspuBO je ma je Ipymrso cyauja CpOuje mpemjaraso fa ce oBaj cTaB u3Opuiie
OJTHOCHO ITpedOpMy/IHIIIe TAKO 1A C& CaMO ,,OFHOC 3aKOHOJJaBHE ¥ M3BPIIHE BJIACTH 3a-
CHUBA Ha paBHOTEeXM 1 MelycoOHOj KOHTpOMN®, Kako 611 ce M36ero pelleme fa O U3-
60py cyanja omny4yjy u Haponna ckymutuHa n Bucokn caBer cyncrsa. Ilpemior Huje
npuxsaheH.

14  OcyM HaBejeHMX e/leMeHATa, MOJIMTIYKY HEe3aBUCHOCT Cy/Mja M CYACTBA KapaKTepuie:
HEIPYCTPACHOCT, IPaBO Ha CTYYajHOT TO jeCT ,IPUPOFHOL CYMNjy, HOHOLIECHE OIyKe Y
pasymHOM poky uth. Bup. mupe: Becna Paxuh - Bogunennh, Ana Kuexesuh Bojosuh,
Mapno Pemanosuh, Pegpopma ipasocyha y Cpouju 2008-2012, Beorpap 2012, 19.

15 IIpaBo Ha (CTPyKOBHO) YAPY>KMBakbe, USPUUNTO je HaBeHeHO 1 ocTanuM MehyHapomHuM
mokyMeHTNMa, Meby kojuma cy: OcHOBHa Hadela He3aBMCHOCTHM CYACTBa (Tauke 8 u
9) ycBojeHa of cTpaHe YjenumeHux Haiuja 1985. rox., EBporncka moBe/ba 0 cTaTycy 3a
cyanuje (tauxa 1.7), MarHa kapTa cyauja (OcHoBHa Hadena) KoncynrarusHor Beha eB-
porckux cynuja CaBeta EBporne (tauxa 12) u Ilpenopyka Komnrera munucrapa Casera
Espore apxxaBama wianunama. Bup.: IIpemnosu [Ipymrsa cynuja Cpbuje ynyhenn Mu-
HIUCTapCTBY MpaBJie U p)KaBHe yIIpaBe Y B3l ca paJHOM Bep3yjoM 3aKOHa O M3MeHaMa
U flolryHaMa 3aKoHa O CyfiujaMa, JocTaB/beHoM 13. 12. 2012.

16 Y ucrom wiany, YcraB Pery6nuke Cpbuje mpomucyje Aa 3a OCHUBaEbe YAPYXKera Huje
HOTPeOHO MPeTXOFHO ofobpetbe, Beh caMo ymuc y perucTap Koju BOAU Ap>KaBHM OpraH
Y CKIIafy ca 3aKOHOM. 3a0pambyjy ce TajHa U [apaBojHA YAPYXKemba, a MOXKe Ce 3a0paHuTI
U paj yApy>Kera duje je [enoBare YCMEPeHO Ha HACU/IHO PyIlemhe YCTaBHOT IIOpeTKa,
KpIeme 3ajeMYeHNX JbyACKUX VIV MamMHCKVX IIpaBa MM M3asuBame pacHe, HAINO-
HaJIHe WM Bepcke MpKibe. Bup.: Yeras Peny6muke Cpbuje, 4. 55

17  3axoH o cyaujama, Cnymcbenu inacnux PC, 6p. 116/2008, 58/2009 - opnyka YC, 104/2009,
101/2010, 8/2012 - opnyka YC, 121/2012, 124/2012 - opnyka YC, 101/2013, 111/2014 -
onnyka YC, 117/2014, 40/2015 n 63/2015 - opnmyka YC.
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CTPYKOBHUX yApPY>KeHa Y TOKY paIHOT BpeMeHa, aKo ce TMMe HU Ha KOjU Ha-
YJH He PEMETU pafi Cyguja y Cyay.

3. OgHoC 3aKOHO/IABHE M M3BPIIHE BIACTU IIPeMa CYICTBY

Yrpkoc Havenry nofiesie BAACTH M YCTaBOM rapaHTOBAaHEe HE3aBMCHOCTH
Tpehe rpaHe BIacTH, IPUCYTHU Cy CTy4ajeBM MHCTPyMEeHTaIN3alyje CyACTBa
3anoTpebe Bragajyhux crpykrypa. MHOIITBO 3aKOHCKMX ITpoMeHa y Cpouju,
Koje cy ce fecune y nepuopy og 2000. ropune fo 2008. ropuHe, yKasyje fa je
CBaKa HOBA BJIACT CBOj MAaHJAT [IOYNMIba/la MEHambeM U UCIPAB/babeM OHOTa
IITO HMje JOOpO ypaamia IpeTXOfHA BIACT, alM je Memasaa M OHO IITO je
6m10 m06po.'® HermocTojarme MpeIusHOT T/TaHa M TPOMEH/BUBOCT TONTINY-
Ke BOJ/be, pe3y/ITHpao je fa ce 3aKoH o cyaujaMa u3 2001. rognHe Mema 4ak
jemaHaecT IyTa, 3akoH o ypebemwy cynmosa u3 2001. roguse mect myrta u 3a-
KOH 0 Bucokom casery npaBocyha us 2001. rogyuse met HyTa.19 360r Tora cy
HajBUIIe VICHAIITaJle CyAMje Koje He 3Hajy Koju Ipomuc Tpeba fa IpyUMeHe, a
OJUTyKe UM ce cBe delrhe ykupajy, kao u rpahanu koju He 3Hajy KOju 3aKOH
je Ha CHasm.

ITepron op 2008. ropuue pmo 2010. ropmue, u caja Beh YcraBom
noTBpheH Heycneo 1 He3aKOHUT (pe)n360p, MOKA3a0 je 1a CTATHOCT CYAMjCKe
¢yukiuje Huje HemoBpenmBa. OcuMm MuHncTapcTBa mpasie (M3BpLIHA
Br1act), Hapogue ckymnne Cpbuje n Op6opa 3a mpaBocybe (3akoHozaBHa
BJIACT), 3HAYAjHY Y/IOTy Y YpYILIaBamy NPaBOCYTHMUX MHCTUTYLUja UMAIN CY
Bucoxn caser cyzcTsa u JJpxaBHo Behe Tyxumnana.

Caget 3a 60p6y npotus kopymiuje, y ceoM V3Bemrajy o pedpopmu
npaBocyba u3 2012. romuue,”? aprymenToBaHO o6pasmaxe ma mocrtojeha

18 [Iparana bomesuh ,,Yjemnadasame cyficke mpakce — u3Mely mpaBHe CUTYPHOCTI U CyAiyj-
CKe He3aBMCHOCTH', YjegHauasearwe cygcke tipaxce — Ogroc usmehy fipasre culypHocifiu u
cygujcke HezasucHociiu, Jpymrso cyauja Cpbuje, 2015, 18-24.

19  Ibid.

20 VicmiutaHe cymmje cMaTpajy fia je CyaMjcka crmobofa y OfjIy4MBamy YrpoXKeHa U Ja ce
360r cTpaxa o Moryher ykugama npecyna, cymuje cse demrhe okpehy menykTuBHOM Ha-
4yHy HpaBHOT pacyhusamwa. Mulbemwa Cy fia je mojenuHadan ocehaj 3a mpaspmy cBa-
KOI' CyAuje CTaB/beH Yy APYTM IUIaH M Jla Ce Off IbMX CaMO OYeKyje IIyKO CHIOTMCTUYKO
3ak/byunBare. O MaHaMa OBaKBOT 3aK/by4mBara Buayu mmpe: Cama b. bosan, IIpasha
xXepmeHeyiuka usmehy noiuxe u punosoduje - COUUONOUIKYU Meifiog y Tymadervy U ipu-
menu dpasa, beorpan, 2014, 100-132.

21 VY crnposobemwy (pe)usbopa BaxkHy y/Iory Cy Ofurpaza oBa ABa Te/a, Koja Cy IIpe CBe-
ra 6wIa He3aKOHMTO CacTaB/beHa, aly M 4MjU paf je U Ja/be cropaH. Bum.: 3opan
Taspunosnh, Mapko Mwnanosuh, Hcilipaxusare upopecuonantoi unisieipuitieiia
jasnux wyscunaua u cyguja, Hum, 2014, 17.

22 Caser 3a 60p6y nmporus kopymuuje, VsBemraj o pedopmu mpasocyba, Buie nogara-
Ka JIOCTYIIHO Ha appecu: http://www.antikorupcija-savet.gov.rs/izvestaji/cid1028-1965/
izvestaj-o-reformi-pravosua, 10. 8. 2016.
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NpaBOCY[iHA pelllerba O0BOJie Y MNUTame CYACKY He3aBUCHOCT. Kao mpo6re-
MaTM4He ofpenbe HaBOJe ce: MOTYMIbABAe CY/CKe BIACTU M3BPIIHOj U Ja
PaBHOTEXXa TPU IPaHe BIACTU HUje JOCTENHO CIPOBE/IEHA; HEOIPABJAHO Be-
JIMKM yTuIa) MyHNMCTapCTBa IIpaBe Ha paf Cy[loBa U CYAMja; HEIIOCTajarbe
OylleTa pe3epBMCAHOT CaMO 3a IIpaBocybe; HeTpaHCIIApEHTaH paj, Kao U
HecIojuBoCT QYHKIMja y IPBOM casuBy Bucokor caBeta cyncTBa u Ip>xaB-
Hor Beha Ty>xuana, Kao 1 caMOCTa/IHa Of/IyKa M3BPILIHE B/IACTY O Pensbopy
KOjy je cpoBofyo Bucoku caBeT CyAcTBa; CIiopaH M300p IpeficefHMKa Cy-
TOBa, I7ie KOHAuYHY O[UIyKy JoHocu HaponHa cKyNIITHHA, HITO Ce pasnuKyje
O]l HauMHA Ha Koju ce 6upajy ocTane cyauje> ut.

4. Cryyaj Ipymrsa cyguja Cpouje

YouaBajyhu npaBunHocT Tanmaca npodecuonamsanuje y Cpouju, 90-
X TOJMHA JBaJIeCeTor Beka, BehHa CTPyKOBHUX yApY>Kera HacTaje Kao Ofi-
rOBOp Ha HepadyMeBalbe BIACTY 3a IIOTpebe mpodecuja, ¥ Kao U3pas jayarma
CBECTH O HBUXOBO] YIO3M U 3Havajy 3a ApymrBo.>? Tako u JlpymTso cynuja
HacTaje Kao BUJ OTIOpa Ha ITOKYIIAj MHCTPyMeHTammsanuje mpasocyba y
nomTudke cepxe. CBeCHU CBOje OATOBOPHOCTM IpeMa rpahaHuma ogHOCHO
ApYWTBY y uemuy, 600 cyauja (mro je Taga 61Maa 4eTBPTUHA Off YKYIIHOT
Opoja cynuja) je 26. anpuaa 1997. roguHe, y okBuUpy moctojeher Yapyxema
npaHnka Cp6uje 0CHOBaNO CBOje ypyskerbe — [IpymTso cyauja Cpbuje.> Y
jexy rpabaHckux mporecta,“” mog cmoraHoM ,,He mpucrajeM®, feo cynmjckor

23 O oBoMe ce msjaiimaBana U BeHeljujaHcKa KOMMCHja, KOja je YIyTuIa npuMenoby aa je
IOTPeOHO NMPOMEHNUTH YCTaB, KaKo 01 ce cMamMla IPYMCYTHAa HMOMMTU3ALNMja CYACTBA.
IpymrBo cynuja Cpbuje je mpemarano ja ce poMeHU 3aKOH O CyAujama, Tako MTo 6u
ce popmuparo jegHo cyncko ynpasHo Behe Koje 6u cMamnIo oBamhersa MpegcefHmuKa
cyna. Hujegan op mpepyiora jour yBek Huje npuxsaheH.

24 Y mpBoM Tanacy npodecnonanusanuje y Cpouju, mpumagauny mpodecrja caMoCTaIHO
OCHMBajy CBOja yAPY>Xema, oK je y mepuopy HakoH II cBeTckor para jgpXaBa, OfHO-
CcHO Brafiajyha maprtuja, yecTo 611a MHUIMATOP OCHMBAKA VU TIOZIPIIKA OCHMBAYMMA.
Bup.: 3opan Taspunosuh, Crjenau Ipenem, [Ipogecuja usmehy kopynyuje u unitieipuitie-
iia, beorpap, 2011, 12.

25 YnaHak cypuje ap 3opana VBomesnha nox HasusoM ,,He mpucrajem” y xome ce ocybyje
ydecTBOBambe KOJIeTa Cy/iMja y Memary U300pHe Bo/be rpabaHa peunma: ,,...He IIPUCTajeM
Ha MOC/TYIIHOCT JHEBHO] IIOIMTHULY 1 Ha CyDerbe KojuM ce yraha mommurTindkoj Bospy 61mo
koje nmaprtuje. He mpucrajem Ha 1360p cyauja Koju Cy 70janHu, a HUCY KoMmreTeHTHI. He
IIPMCTajeM Ha 3aBUCHO CYACTBO Y KOjeM ce CyH 6aBM IparbeM JHeBHe IOTUTUKE YMECTO
ma 6ynme cuMO0II IIpaBHe ApKaBe M3a3Ba0 je BEMUKI OfijeK Y CTPYYHOj jaBHOCTH. YO6P30
Cy ce oryacuie u fipyre cyauje BpxoBHor cypa, mro je oxpabpuiao u Behuny cypuja ga
jaBHO MCTYyIle M Ha HEKM OBaj WIaHAK IpyXBaTe Kao cBOj MaHudect. Buz.: Victopujar
DIpyurrsa cynuja Cp6uje, http://www.sudije.rs/sr/o-namal/istorijat, 14. 2. 2016.

26 Ilepmop on HOBeMOpa 1996. o debpyapa 1997. ropue, obenexxum ¢y rpabaHcku u cTy-
JIEHTCKY [IPOTECTH, KOjU Cy 611N yIlepeHN IIPOTUB Tafallmbe Baafgajyhe Cormjanmucrirdke
naptuje Cp6uje (CIIC) n npencenHuka gpxase Crno6onana Muowmesuha. Ono mito je
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KaJipa ceé yCOPOTMBMO CBE jauyMM ¥ OTBOPEHMjUM INPUTUCLMMA Ha Cyauje,
KOjUM je Tajallliba BIACT MOKyINajga Ja JIeTa/lN3yje IpeKpojeHe pesynirare
JoKaTHUX 136opa n3 1996. rogyHe y KopucT Brafajyhe napruje.

Ynpkoc ToMe WITO Cy MCHYHWIM CBe 3aKOHOM mpensubeHe ycmose
3a OCHUBame yApYyKemwa, Bpxosuu cyp Cpbuje je, 17. dbebpyapa 1999. ro-
avHe opbuo Tyx6y [IpymrTsa cynuja. Ha Taj Haumn notepheHo je pemrerme
CekpeTapujaTa YHyTpalllbUX N0C/I0Ba y beorpazy, KojuM ce He TO3BO/baBa
ynuc [Ipymrsa cymuja y perucrap yapy)kema rpabana m TuMe crpedasa
no6ujame craryca mpasHor numa.”’ [Ipotus oBe omryke BpxoBHOT cypa,
HajBMIIe je jaBHO ucrymao Ap 3opaH VBomresuh, Tajairmsy IpencefHUK
YnpasHor op6opa JlpymrBa cyguja u cyamja BpxoBHor cypma. Ykasusao je
fla ce orpaHMYaBameM cnoboge rpahanckor yapyxnBama, JOBOLY Y MUTalbe
craryc rpabaHmHa cBuX cyzmuja, 6e3 Kora HYUCY MOIIIM HU OCTBAapUTH IIpa-
BO Ha CyAUjcKy QYHKIN)Y: ,AKO ce MOTY YAPYXXMBaTK roaybapy, olaHdya-
PY, KIbVDKeBHMIY, JIEKapyl, HOBUHAPU U CBU APYTU Koju ce 6aBe oppeheHoM
npodecrjoM Kao >KMBOTHUM IIO3VBOM, HEPa3yMHO je Jia ce CyAujaMa To
sabpamyje.“?®

Ocum npenpeka Ha Koje je Hammasuio JIpymrTBo cyjjyuja Kao eHTUTET,
nocefiule Cy OCeTW/IN M HajUCTaKHYTHjU 4wiaHOBM [pymTBa cyauja — Jp
3opan lBomesuh, Cnoboman Bywernh (cymmja YcraBHoOr cyma) m Boxa
ITpenesuh (cynuja IleTor ommuruHCKOr cyfa u moptmapon JIpymrsa cyzguja),
koje je Ckynurrna Cpbuje 21. reembpa 1999. roguse paspemnia fy>KHO-
ctu. Tajammy npescennuk BpxosHor cyaa je 2000. rofmHe yIyTHO JOINC
CBUM mpefcenHuiMa cygosa y Cpouju tpaxehu na ce onpke cennuie, Ha
KOjuMa cyauje Tpeba Jja ce M3jacHe Ja M Cy WIAHOBM JpylTBa CyAuja mim
He. HakoH Tora, Buille leceTMHA HajyTULAjHUjUX YaaHOBa [pymTBa cyauja
je pespeleHo, ITo je 611 MOCTeANIIa CENeKTUBHOT 1 IOTPEITHOT TyMaderba
saxona.”’ Tlpema Bubemwy C. Byuernha oBakBo mocTymarme MMAso je 3a b

MHMIIPAIo AEeMOHCTpanuje, uio je mpekpajame u3bopHux pesynrara y Humry, rue je
yKymnaH 6poj rmacoa Koju cy ocojunu npepcrapauuy napruje CIIC-a nosehas, a omo-
3ULIIOHE KOAMIMje ,3ajefHO CMatbeH, 1ITO je MOIJIO jaCHO Jja Ce BU/Y ¥ Ha 3allMCHIU-
I1Ma 1360pHe KoMIucHje.

27 3aHMM/BMBO je fia je OoBa Ipecyha KojoM ce 3abpamyje yApyXuBame cyauja, Ouma
[OCTaB/beHa CBUM CyfoBMMa ImpoM Pemy6muke CpOuje y3 jaBHO KOMeHTapucame
TafJalllibeT MpefcefHNKa BpXOBHOT cy/a, KaKo je OBaKBa TeXIba 3a IIOCceOHUM mpodecn-
OHA/IHUM YZIPY’KeeM YCTBapy IPUKPUBEHO NOMUTUYKO Je/loBambe HeKonuiHe. Bup.:
Bpanka Kamesuh, ,,Cyauje uucy rpabaunu’, onuitiuka, 6p. 439/1999, http://www.vreme.
com/arhiva_html/439/14.html, 16. 2. 2016.

28  Ibid.

29 Tymavehnu oBakBe morese Kao HOMUTUYKO pa3padyyHaBambe, [pylmITBO CyAuja je crano y
3aIITUTY TPOjULIE Pa3PEIIEHNX YIAHOBA, KOjy CY YjeIHO ¥ OCHMBAYM OBOT CTPYKOBHOT
YApPY>Kema U CXOJHO CTaTyTapHOj Ofpenoy, JO3BOIMIIO M Ja OCTAaHy YIAHOBMU CTPYKOB-
HOT yApYy»Xema, ynpkoc ognyuu Haponne ckynmtune. Bun.: Vicropujar IpymTsa cyauja
Cpbuje, http://www.sudije.rs/sr/o-namal/istorijat, 14. 2. 2016.
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TIOMIUTUYKY OMa3]Ty, 3acTpaninBate 1 yhyTkapame npasocyba.’’ Haxanocr,
3acTpallnBame je ycreno un JJpymrBo cyguja je mpecTano ca pagoM. Tex je y
anpury 2001. rogyiHe 0OHOB/bEH pajl YAPYXKema, a Y jy/Iy UCTe TofuHe fobuja
1 GOpMaTHOIIPABHY CTATYC.

5. Iln/beBu, BpegHOCTH U 3amarama [Jpymrsa cyguja Cpouje

CaMma ujieja 1 YIOPHO HacToOjambe 3a popMupame 1 OICTaHak JpymT-
Ba CyAuja, JOKasajuo je #a cy cyauje, wim 6apem BehuHckm fieo cymmja y
Cpb6uje, omyBek O61le cBeCHe TeXKMHE CBOT II03MBa 1M 3Hayaja yAPY>KUBamba
y npocdecnoHnanHoj chepu. BoheHn >xe/boM fa caduyBajy TeKOBUHE IIpaBHe
OpKaBe, KOjM Cy OIJIMKA CBAKOT JIEMOKPATCKOT [PYLITBa, OBO CTPYKOBHO
yApY’Keme 3a/arajgo ce 3a CaMOCTalHO, He3aBUCHO, edMKacCHO M Hemlpu-
CTPACHO CYACTBO. Y NOMEHY CTaTyCHUX NNUTama, [IpyIlITBO CyAuja je MHTeH-
3MBHO pajinio Ha yHampehuBamy ompemaba o pagy m opraHusauuju Cypo-
Ba, OYyBamy YITIefa, SOCTOjaHCTBA, CTPYYHOCTY CYAMJCKOT KOpa U pany Ha
jayamy MaTepMja/IHOT IIOJIOXKAja cynuja.”  BpegHOCTM Ha KojuMa ce TeMebU
IpywmTBo cyauja Cy: IPaBeJHOCT, CTPYYHOCT, OATOBOPHOCT, IOMITEHE U
UHTErpuUTeT.

Kao mocrurnyhe on HalmoHaTHOr 3Havaja Koje TEeX) OYyBamby He-
3aBUCHOCTM CYAICTBA U TOAM3amy YKyNHe ePUMKAaCHOCTM CBMX CerMeHaTa
HpaBOCYHOT cucTeMa, [IpymTBo cyamja je, 3ajeqHo ca Bmajom Permy6mm-
ke Cpbuje kao cyocHmBaueM, ocHoBano IIpaBocymHu IjeHTap 3a 06yKy u
cTpyuHO ycaspuiaBamwe.” Jlamac J[pymTBo cymuja 6poju HemTo Buie off
1000 4yraHOBa U jefHO je Of HajjauMX HAUMOHAHUX YAPYXema cyauja y EB-
pormn. 3ajegHo ca YOpyKembeM jaBHUX TY>KUIalla ¥ 3aMEeHMKa jaBHUX TY>KI-
nana Cp6uje, IpefaHo pajyl Ha jadyarmy Kalal[MTeTa NPAaBHUX CTPYKOBHMX
yIpYyKema y CKIaJy ca eBpOIICKMM CTaH[apAMMa.

30  Ypour Komnenosuh, ,,Bennko cipemarse mpaBocyba — monutuuaka ogmaspga’, Honuitiuka,
6p. 468/1999, http://www.vreme.com/arhiva_html/468/07.html, 16. 2. 2016.

31 Cawmo je y mepuopy op 1992. roguue fo 1994. rogmue oxo 800 cyamja HamycTHUIO
mpaBocybe 360r Telke MaTepujanHe CUTYaLje M3a3BaHe BEMUKOM MHOIALN]OM.

32 Mucuja Ipywrsa cynuja Cpouje, http://www.sudije.rs/st/o-nama/misija, 17. 3. 2016.

33 Hnpeja je 6uma ma ce yBemy obGaBese MehyHapogHMX HOKyMeHaTa 4uju Cy TBOPLM
Yjenumene Hanuje u CaBer EBpore u ga cranHa obyka cyanja moctane opmka gomaher
cyactBa. Bup.: http://arhiva.mpravde.gov.rs/cr/articles/strucno-usavrsavanje/pravosudni-
centar-srbije/, 17. 3. 2016.

34 JpywrBo cysuja Cpbuje je op 2008. rop. wiaH EBporckor yapyxema cymuja 3a
memokpatnjy u cnoboge (MEDEL), a ox 2009. rog. MebyHapopgHor yapyxemwa cyanja
(TA]). OBe opraHusaiyje Cy mpy>xuje BeIUKY MOAPIIKY cyanjama y Cpbuju TokoM 60p-
6e 3a Bpahame Hepensabpanux cynuja Ha yHkumje. Bup.: [Jparana Bomesuh, ,,Country
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III MeToponoruja uCTpaKnBama

OcumM Benuke ApyLITBeHe IOTpebe 3a MHPOpMalMjaMa Koje HMOTH-
4y JVPEKTHO Of IpUIIAJHMKA IIpaBHMYKe Ipodecuje, KOHKPEHTHO CyAMja,
IpUKYIUbae U MHTEpIpeTalyja OBUX IIOflaTaKa MMa MHOTOOpOjHe HaydHe
HpegHOCTY. 3Ha4aj MHTePAVICIUIUIMHAPHOT IPUCTYTIA, OHOCHO Kopuihemwe
COLIMOTIOIIKE METOfle 33 MCTPaXMBam€ IIPABHOT MUTamba, OInefila ce y
MoryhHOCTM ca3sHaBamwa CTaBOBa U MUIIbEHba IPUMAJHIKA CYAUjCKe CTPYKe,
Kao 11 KOMIIapanyje fo0yjeHnx pesynTara U3 Kojux ce MOTy u3Byhy KopucHu
3aKJbY4IIN.

1. IIponec ncrpakuBama

Ysumajyhu y 063up fma cama mcrpakumpadyka obmact Hamehe msbop
MeToia,*® uniliepejy Kao TeXHMKA yCMEHOT TIPUKYIUbaa TIOflaTaka O CTaBo-
BUMa, MUIUbeHMMa 1 ocehamuMa MCIMTaHMKA, KOTAa OJJIMKYje AMPEeKTHa,
OTBOpeHa 1 (reKcuOuIHa KOMyHUKaIMja, Oula je IpBy 1360p MCTpaXkuBa-
Ja.

IIpvMapHM M3BOp MoOfaTaka OFHOCHO MHTEPBjyM, CIIPOBENEHU CY Y3
HPeTXONHM YCMeHM JOOPOBO/BbHM IPUCTAHAK NCITMTAHNX CY/ja M TapaHTOBA-
HY aHOHMMHOCT. CXOJTHO >Ke/b!l CarOBOPHIMKa, BehiHa nHTepBjya je 06aB/beHa
y IpOCTOpMjaMa Cy/ia HAaKOH 3aBpLIETKA PaJHOT BPEMEHA, JIOK je IPYIU Jeo
pasroBopa obaB/beH Ha JjaH OfipXKaBama KOoH(epeHluje [pymTBa cyanja y
Beorpapy. JIn4HO NMpMUCYCTBO MCTpaKMBada KOH(EPEeHIMjU JOIPHHENO je
6o7/beM pasyMeBamy HauMHa )XMBOTA, roBOpa, Melyco6Hux ogHOCa caroBop-
HJIKa U IIPY>KMUTIO OCHOBY 3a pasyMeBahe M aHa/IM3y HhUXOBUX HapaTuBa. CBe
cymmuje cy Omie BUCOKO MOTHMBNCAHE [la YIECTBYjy Y MCTPaXMBamby ILITO je
6110 TeMesb 3a M3rPaiby OFHOCA ITOBEPeba Koje je HY)KHO 32 BepPOZOCTOjHOCT
onrosopa. CaMo JBa MCIMTAaHMKA HUCY IIPUCTa/la Ha CHMMAaibe pasroBopa,
IITO je 3axTeBano Bobeme Oenexxaka. VIHTepBjyu cy Tpajamu of 45 MUHyTa
IO caT U IO BpeMeHa.

[InTama u3 nHTepBjya cy Omia KOHIMIIMpaHa y Tpy O7I0Ka: a) pasjio-
3U IPUCTYIamka U yJIora U 3Ha4aj IpoQeCcrOoHaTHOT YAPYKUBamwba 3a CYAujy
nojefuHLa, 6) Ta MM M KaKBe MPUTHCKe Cy CyAuje TpIele y CBOM pajy ! B)
KaKo Cyfiuje NMepUMUIMpajy OfHOC BIACTU IPEMa IUXOBOM YApYXKUBamby. Y
OBOM pajy 6uhe aHamM3MpaHM CaMO Pe3yITATU IOC/TENbET UCTPAKIMBAYKOT

report — Serbia“, Approach to Justice Reform in Southeastern and Eastern Europe (eds. C.
Ghinea, L. Stefan), Bucharest, 2011, 204.

35 Urszula Jaremba, Elaine Mak, ,,Interviewing Judges in the Transnational Context®, Boom
Juridisch Tijdschriften, 05/2014, 11.

36 Donald E. Polkinghorne, ,Language and Meaning: Data Collection in Qualitative
Research’, Journal of Counseling Psychology, 52/2005, 138.
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nuTama Koje je fmeTa/bHuje paspaheHo Kpo3 Mame OINIIMpHA INTama, a JC-
TpaKMBa4 je HAaCTOjao fla ce APXM CTPYKType y3 HezaobmmIasHe AuUrpecuje
KOjyIMa Cy CaroBOPHUIIM 4eCTO IpuberaBaii.

2. Y3opak

¥Y30pak ce cacrtojao of yKynHo 20 cynuja, ynaHoBa [IpymiTsa cypuja
Cpb6uje, npyu yeMy Cy 3acTyIUbeHM HpUIagHMUIM oba monma (8 mcnmTaHmKa
MYIIKOT 11071a 11 12 5KeHCKOT 10JIa) ¥ pasinunte cTapoctu. Vcnurane cynnje
pajie y CyHOBMMa OIILITe HAIJIEKHOCTM — OCHOBHU cyp (10 mcrmuraHuka),
By cyp (5 McnmraHmMka), anenauyMony cyp (4 mcnmuraHuka) M BpxoBHu
Kacamonu cyy (1 ncrmranuk). CemuiiTe CyfoBa Haaasy ce y pasindauTiM
rpagoBuma Cp6uje, OFHOCHO YKYIHO 10 MCHUTAHMUX CyAMja XUBU U pajyu y
Be/IMKUM rpagoBuma Cpbuje, 6 MCIIMTAaHUKA Y CPefbUM IpajjoBuMa U 4 uc-
MUTaHIKA Y MaTUM TpaioBiMa.”’ Y30pak GpopMIpaH Ha OBaj HAYMH TIOMOTA0
je pasyMeBamy CBUX APYIITBEHMX, eKOHOMCKMX M CTaTyCHUX pPa3jiiKa OBe
HAM3I/IE]] KOXepeHTHe Npodecuonanne memmue’® u ycremso 6Gamamcupa
HIO/IHe, CTApOCHE 1 JieMorpadcke KapaKTepUCTUKe HEOIXOIHE 32 pelpe3eH-
TaTUBHOCT peHOMEHa KOj! Ce CTPaXyje.

3. IIpouec ananuse

CropoBobemwy ceTa uHiliepsjya, IPETXOAWIO je YNTambe AOCTYIHE /-
TepaType Koja ce Tude NpeMeTa UCTPAKUBAbA U AHAAU3A CAgpiaja Hayd-
HJX TeKCTOBA U MpaBHUX nponuca. Hedopmanuu pasroBopu ca MCTaKHY TUM
CyAiMjaMa MOIPUHENN CYy KBAJUTETy M IOY3LAHOCTM NPUKYIUbEHMX IOfa-
Taka u oMoryhmwiu ma ce mpeaMeTHU (eHOMEH carefia U3 BUIlE YIIOBa.
AHanM3a OBMX Hajlas3a 3axTeBaja je IIOHOBHO CHyllame CHUM/bEHUX pas-
roBOpa, Kao M MIIYKMTaBame Oelekaka M TpaHCKpumaTta. Kpajmu kopak
6uo je ymopebuBame M Kracudmkaiyja oaroBopa MCHUTAHMKA Ca LV/beM
KOHCTpyMCama 3ajefHINYKNX obpasala u TeHeHIuja.

37  Ysumajyhm y 063up fia je IpyMapHM 3a/jaTaK MCTPAXKMBAYa /la CadyBa aHOHMMHOCT VICTIN-
TaHMKa, IIPVIIMKOM IIpeiCTaB/bakba pesyaTara he 6uTH Ha3HaYeH caMo IION MCIUTAHMKA
U BelU4MHa rpafia y KoMe cyau. Crora cy 3a HoTpebe Iucamwa 0BOT pafia KopuinheHu 1mo-
mauy Pemy6mmukor 3aBopa 3a cratuctuky Pemry6nuke Cp6buje o6jaBmern 30. jyna 2016.
roguHe. [Ipema pesynTaTuMa HOIMCa CTaHOBHUINTBA, Y pajly je HampabbeHa cieficha
KracuduKanmja rpajjosa Ha: Maje rpajjose (Mame of 60.000 cTaHOBHVKA), Cpefiibe Tpa-
moBe (om 60.000 mo 150.000 craHOBHMKA) M Benmuke rpagose (mpexo 150.000 craHOB-
HUKa). Bup.: Perry6nuuky 3aBoj 3a CTaTUCTUKY, BUIe ITOfaTaka JOCTYIIHO Ha afpecn:
http://webrzs.stat.gov.rs/ WebSite/repository/documents/00/02/16/32/SN40_168_srb-2015.
pdf, 10. 11. 2016.

38 O. Hammerslev, ,How to Study Danish Judges®, Theory and Method in Socio-Legal
Research (eds. Reza Banakar, Max Travers), US - Canada, 2005, 206.

39  Uwe Flick, An Introduction to Qualitative Research, 4th ed, London, 2009, 405.
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IV PesynraTtu ucrpakuBama I JUCKycHja

Hobujenn pesynraru he 6utyu npukasanu y3 HaBobhemwe nuTaTa cammx
VICIATAaHVKa KaKo OU ce WIycTpoBa/y IpyKasany Hamasu. [lomasu ce op om-
IITeT IATakba — KaKO MCIUTAHNIY Ae(MHUIIY OfHOC Ap>KaBe IpeMa BbIXOBOM
podecroHaTHOM VAPYKMBaby, HAKOH 4Yera Cce pa3MaTpajy TPy aclieKTa He-
3aBucHOCTH [IpyiuTBa cyauja — MoryhHOCT Ap)XKaBHOT QMHAHCHPaba, OTHOC
Ip>KaBe IpeMa IIPeIo3MMa KOju JojIa3e U3 CTPyKe, U Ha Kpajy, IPeTHOCTI 1
HeJOCTalM IUTypaau3Ma CTPYKOBHUX YAPYKerba.

1. Ip>xaBHa MOAPIIKA MU ONCTPYKIUja?

Y morneny ogHOCa Ap>KaBe IIpeMa yAPY)KerY, CTABOBY UCIIUTAHNKA CY
OMNM Mofe/beHN.

a) Cyauje Koje cy MUILIbeHA Jla gpiuasa HUTHU HOgpHasa HUU oii-
citipyupa pag lpywiiiea cyguja feuHMIIy OGHOC BIACTU KAaO HEyTpasaH,
He3auHTepecoBaH, MHEPTaH y3 objalliiberbe a MAKO ITOCTOjU JleK/IapaTiBHa
HOJPIIKA, VI3BPIIHA BJIACT je HEePeTKO ,I/IyBa“ 3a 3aXTeBe U IIPeMIore OBOT
Iema CTPyKe U ,HeMa“ Kaja Tpeba Jja 0OpasyoXiy CBOje Hecnarame ca u3-
HeTUM Ipefo3nMa. 3abpumaBa U CTaB MCIUTAHMKA fja MOPeR TOra IITO
U3BpIIHA BJIACT He JOXWBJ/baBa CYACTBO kKao Tpehy rpaHy Bmactu, u came
cyanje ce decto ocehajy Kao Iyky M3BPLIMOLYM BO/be U3BPIIHE BIACTH.

»3AUCTHA HEMAM HeKU YTHUCaK ga cmo Upeiliepano oiciupyupamu.
Hucmo Hu tiogpucasanu. Mucnum ga ux Hekaxo Huje 6puia 3a Hac. To je
Ccilias tpema cygckoj 6n1actiu y yenuHu, ige CMo UM MU HajMarbe OUTHU
U He TOCIIOjuU c8ecili ga cMo ipama énacitiu Koja wpeba ga uma yimiuyaj
y gprasu.” (mena cyquja, manu ipag)

JMako fieo MCIMUTAHOT y30pKa IIpeIo3Haje OfHOC Ap)KaBe Kao aMOuBa-
JIHTaH, HEeKV Off BUX Ty MHAM(EPEHTHOCT TyMade Kao HACUBHO omelliarbe
yapy>kuBama. CMaTpajy fa OZHOC IpeMa CYACTBY Kao ,JAeKOpy  WM3BpIIHe
B/IaCTU U JMPEKTHO UTHOPMCambe MpPENIora KOojy IoNase U3 CTPyKe MOXe fla
ce TyMa4M 1 Kao NPUKPUBEHA ONCTPYKIMja.

»Mucnum ga Hac weige ysaxcasajy oHOTUKO KOUKO MOPAjy, jep
je o Hanoi mehyHnapogHe 3ajegruue... ciliaemajy Hac y pague ipyiie,
anu HUcy 6aui Hewiio pagu ga UoCayuiajy Hauly apiymeHimiauujy umu
ga Ham ogiosope... Anu 6apem 6u 6uo peg ga Ham 00pa3noNe 3AULTi0
He ysaxce Haule Muuiberve. 1Ipocitio Hac usuinopuuly. 3aitio Mucaum ga
Hac Moxcga waxo ouciupyupajy.” (mena cyguja, manu ipag)

6) Ilpyre cyauje mpeno3Hajy axifiuéHe o6/uKe ONCTPYKLMje OF CTpa-
He JIp)KaBHe BJIacTy. Pas3iosy Koju ce HaBOfie y IPWIOT TBPAIBM Ja ApKaBa
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aticonymmto oticiipyupa pan [IpyumTsa cyamja jecy fa He3aBUCHO mpaBocybe
HMje TOIJIOKHO yTULIQjMMA U [Ia jadarbe yapy’Kema Koje jaBHO yKasyje Ha
TpeIIKe BIACTY He MOToAyje TeXKbaMa M3BPIIHE BJIACTY Jja YCIIOCTaBy KOH-
TpOJTy Haj| mpaBocyhem.

SAprasa seoma otucimpyupa pag [pywitiea 3601 rweiosol kpu-
mu4Kol ocepiia Ha ipewike énaciiu... He camo nawa, neio cee onu-
Miuuke 671aCHiU y c6eily, UPOCTO umajy upupoguy touipedy ga umajy
ceoje cygciniso. Tpeba um Heko xo he ceoja tonuitiuuxa ybeherwa ga
citiasu uciipeg cygujckux. “(ena cyguja, senuxu ipag)

[Tepronu xoje cynnje uneHTUPUKYjy Kao dase OonCTpyKumje, TOHEKIe
ce mokJamnajy ca nogenoMm Becue Pakuh-Bopuuennh nHa Tpu paspobrpa y on-
HOCY Jip>KaBe IIpeMa Cy[CKOj BIaCTH U IEHO] nesasucuocT.** Vicnurarmmm
CY carJlacHU Jia je BpeMe Off OCHMBama [pyITsa cyamja 10 IpOMeHe BIACTH
2000. ropuHe, 6MI0 06€IeKEeHO CHAXKHUM IPUTHUCIIVIMA KOjU CY Ce OITIefjann
y: MEMjCKUM CAOoIMIUTemVMa IpOoTUB IpylmITBa CyAMja M UCTAKHYTUX YIa-
HOBa, Ofi0NjambeM perucTpanuje OBOr CTPYKOBHOT YAPY)Kerba, paspeliemhuma
BubeHMjuX WIaHOBA, aHMMO3UTETOM U Iofo3peweM Mel)y konerama cyamjama
KOje HIICY Oule YWIAHOBU CTPYKOBHOT YAPY>KeHa T,

~Kaga je lpywitieo 6uno ocnosamo, y iioueiliky Huje 6uno eenu-
Ko, fla je Hajoorwu HavuH 6uo ga ia enumuHuweitie. Hezaxonuitio je pas-
peuien ckopo yeo Yipasnu ogbop u pag [pywiniea je sampo... Hawum
opiaHusosarbemM gokaszanu cmo ipahanuma ga HUCMO ailconyilite cnyie
pexcuma u ga ce 3anajxemo 3a OHO 34 WA ce geKNapaiiueHo 3anadxice
ceaxa 671acill — He3a6UCHO U HeAPUCTIPACHO cYgCiieo. 3a o cmo Una-
wunu yeny. (mywxapay, cyguja, eenuxu ipag)

Toxom nepuopa ox 2000. ropuue mo 2008. roguHe, Koju je HIpeTXo-
nno pedopmu npasocyba, pacte momynaproct [Ipyuirsa cyanja meby xome-
rama Cyfujama Koju HMUCY WIAHOBM YAPYXKeHa, a M BIacT ux y oppebennm
CUTyaljaMa BUAIM Kao NapTHepe — MO3MBAaHM Cy fla Y4eCTBYjy y pPafHUM
rpyllaMa 3a M3pajy 3aKOHa, YBa)KaBaHM Cy IbMXOBM NPEJIO3U UTH,.

SHprasa camo y peilikum edusogama Huje OUuCUPpyupana Haud
pag... Ilouexom 2001. fogune cy céu, ia u cyguje, cxéailiune Kako ou
6uno gobpo ga nociiany unanosu Jlpywiitiea, jep ce y oM MOMeHILY
wymara Jlpywitiea cyguja upubnuxcuna iymarou 6ogehux nonuimiuya-
pa“ (mena cyguja, eenuxu ipag)

40 3aHaBe#eHa TpU pas3fob/ba ayTOpKa OPUTMHAIHO Kopucty cnefehe Hasuse: ,,3peno goba
Murnomesuhesor ayropuraTusma’, ,3amerame JeMOKpaTcKe BIacTu u ,HoBu cprickn
neranmusam’. Bup.: Becna Pakuh-Bopunemnh, ,Kojum mytem mo ka BnafaBuHU 3aKOHA? —
Anaromuja pasapamwa Tpehe apxane Bractu y Cpbuju, Peitybnuxa, 6p. 476-477, 2010.

41 VicimraHe cypuje HajBuIe UCTUYY NPERJIOT O JUCLMIIIMHCKO] OATOBOPHOCTHU Cy.Mja,
KOj je Ha BUXOBY MHUIVjAaTUBY U MHCUCTUpambe NpuxsaleH.
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Kapa je ramamma BacT yBusena aa cyamje Hehe mogpskatu npezcrojehy
pedopmy cyacTBa, wiaHoBM [pyIITBa CyaMja JOXKMB/BABAHM CY KAO OTIOHEH-
TH, I1a YaK U Kao HenpujaTe/by BaacTu. Kapa je JIpymTBo cyauja fgano nop-
pIIKy HepensabpanuM Konmerama?  jaBHO TOBOPMIIO O TIOCTENMIIAMA, Cajia
Beh, npotuBycraBHOr (pe)n3bopa, CyounIo ce ca pa3HUM pelepKycujama o
CTPYKOBHO YApY>KeH€ Kao TaKBO, a/li U IO HeroBe YIaHOBeE.

~Jmam ymucak ga gpicaea jecile ouciiypupana Haws pag jep
je dpywiieo cee speme ykasusano Ha ipobreme, He3aKOHUTHOCIAU U
anomanuje yenol peusbopa, a HoKasusanu cy GyK6anHo KAao gprasHu
Hetipujattiervu.“ (HeHa cyguja, cpegrou ipag)

Y 3eM/bM I7ie IOCTOjM TpafuLija KOHTPOJIE CY[CTBA Off CTPaHe M3BPIIHE
BJIaCTH, IIOTOMA je€, IpeMa MIUIUbEbY UCINUTAHMKA, Ha Pa3He Ha4MHE OIICTPY-
upana cBaky Hamop [lpymrBa cyamja ga ce geMHUIIY jaCHU KPUTEPUjyMu
10 KojuMa je crpoBefieH (pe)usbop. Anraxman [lpymrsa cyauja ja ce 3a-
HITUTE HE3AaKOHNTO paspellleHe KOJIeTe M, YOCTaIoM caMa CTPYKa, o Te Mepe
je 6aHaNMM30BaH [ia je IpefcTaB/beH Kao IOKYIIaj cpedaBama pedopmu 3a
yHanpebeme npasocyba.

»LoKne 10g ce wuxosu uxitiepecu ogygapajy ca Hawium, goiine
Hac Hogp#asajy, a Kaga Ham ce pasnuxyjy onga he mano 3abopasuiiiu
HA HAC... 4 KAga um He 0gioeapamo, Kaga u game gpuumo ceoje cilla-
8ose, wlaga upecitiajy ga HAc Ho3usajy, Koucynimyjy...“(mena cyguja,
eenuxu ipag)

Ha ocHoBy npeTxofHO HaBe[eHOr M3BOLY Ce jacaH 3aK/by4aK — CBa-
KM IyT Kaja Cy ce MHTepecu IpylITBa CyAyuja MOK/IANalM Ca MHTEPECHMa
Bracty, JpymTBo cyamja u Biact ¢y capahusam. Ca mpyre cTpane, Kaja cy
Ap>KaBHU MHTepecy OMIM CynpoTCTaB/beHU MHTepecuMa [IpymTsa cynmuja,
U 1ITO je OHO BMIIe yKa3MBa/loO Ha TpelliKe Y HEMPaBUIHOCTY Y MOCTYIAY
Ap>kaBe, [IpynITBo cyauja je 6mmo MapruHanmu3oBaHo U paj je 610 oncTpyn-
PaH Ha IIPETXO/IHO HaBefleHe HaulHe.

42 Tlpe cBera ce MUCIM Ha CTPATEIIKY OA/IYKY Tafalliber YipaBHOTr ofbopa pyiuTsa cynuja
Cpb6uje, foHeTy HOh youn caommTaBara pesynrara peusbopa, fa yIpKOC pesyaraTuma
(pe)usbopa, cBe cynuje Koje Cy o Taja Oule WIAHOBU OBOTI CTPYKOBHOT YApyXerma TO
u ocTaHy 6e3 o63upa #a ymu cy npouuie peusbop wm He. KacHuje u jaBHa moppiika,
NCTyIIame y CpencTBuMa jaBHOF I/IH(l)OpMI/ICaH;a, obaBelTaBame CTpaHUX IApTHEpa U
HOJpIIKA eBPOINCKUX MHCTUTYILN]jA, 32 KOjy VCIMTAHUILM CMAaTpajy fia je Owma of mpe-
Cy[IHOT 3Ha4Yaja 3a WIX0BO Bpahare Ha QyHKUU]Y.

43  Tlepuenmuja ofpeheHor 6poja 4iaHOBa je Ja HUCY IMPOILUIM peusbop yIpaBo 360T CBOT
4IaHCTBA Y JpyIITBY cyamja, ami To he 6uTu mpeaMeT HEKOT APYTOT pajia.
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2. [Ip>xaBHO PpuHaHCHpamwe — (He)3aBUCHOCT
OpymrBa cynuja Cpouje?

JIpymTBo cymuja je OpraHM30BaHO Kao HeNpO(dWUTHAa U HeBIaM-
Ha oOpraHmsanuja, Koja ce ¢QuHaHcuMpa M3 wiaHapuHa U MehyHapomHmx
npojexara 3a Koje armmmpa.** ITokasano ce a cy oBu pecypcu orpanude-
HJ ¥ HEe[IOBOJbHI, I1a Ce MOCTaB/ba IMTabe [a /U MOApIIKA Ap)KaBe Tpeba
la OCTaHe CaMO yCMeHa WM KOHKPeTH30BaHa KpO3 HeKN BUJ MaTepujanHe
nomohn? C ppyre cTpaHe, ga 1 6u ¢uHaHCKHpambe U3 [Ap)KaBHE Kace yrpo-
3U/I0 ayToHOMMjy JIpyImITBa CyAuja M OTBOpM/IA BpaTa CIIO/bHMM IIPUTHC-
1yMa, 3noynorpebama u yrunajuma? CraBoBM MCIMTAHMKA HUCY Onin
jeMVHCTBEHMN.

a) JemaH of aprymeHara KojuMa Cy MCHUTaHMLM OpaHWIM CBOje CTa-
HOBMILTE JIa gPHABHO PuHaHcuparve He Ou yIpo3uno He3asucHocii Jpymit-
Ba Cy/Mja, OFHOCUO Ce Ha jaKO PYKOBOJCTBO Ha 4enly VAPY)Kerwa — Jbyhe Of
VHTEIPUTETa, KOoju 611 61y O6paHa eBeHTyaTHUM yTuiajuma. CaroBopHULIN
Bepyjy fa 6u ynpaBHu Kajap [IpyluTBa CyAmja Of07e0 HMPUTKUCLHMMA, IITO
MO>Ke [ja HarOBeCTH Jja OHM MOXKZIa cMaTpajy Aa he mpurucaka cBakako 6utu,
aJy je pyKOBOZACTBO TO Koje he ce nu3boputn ca muma.

»>Mucnum ga caga ca osaxkeum pyxkosogciieo y JIpywitisy cyguja
He 6u. To cy Upociiio wygu KOju Cy OUCTHANU U Y OHUM HAJIeH UM 8pe-
MeHUMA KAga HUCY UMAnu Hu Hogpuiky Hu GUHAHCUjcKA cpeqciiléa...
gprasa wpeba ga gunancupa, a Heku UOKywidj yimiuyaja gpicase 6u
YyCieapu 3asucuo 0g Kpequbunuiieiia vpygu Koju ¢y Ha PyHkyujama y
ygpyxcery.  (smena cyguja, manu ipag)

JlopaTHM apryMeHT Koju Cy MCIUTAHMI HaBOAWIM OMO je Taj ha
¢dbuHaHCHjCKa TIOApPIIKA Jp)KaBe MOXKe CaMO Ja ojaya CTPYKy ¥ MOTUBMUIIE
U Ipyre CyaMje fa CBOjUM aHI'a)KOBameM JIONPUHECY Pajly OBOT CTPYKOBHOT

yApYXema.

»Mucnum ga ne 6u yiposuno. Kaga gprasa gaje inaitiy cygujama,

Ha Waj HavuH He Yipoicasa He3asucHocil. Mucnum ga 6u o goupure-

710 ga ce sehu 6poj cyguja yunanu ako gpiasa gaje UHAHCUjCKY HOTH-

Hopy ygpysery Kpo3 Heke HOBYAHe JoHAyUje U HeKe gpyle Kopucitiu.
(mywikapay, cyguja, cpegrou ipag)

IIpucyTaH je 1 CTaB MCIIUTAHMKA JIa, Kajia OM ce HAlIao oArosapajyhm

Mopyc ¢uHaHCKMpama (yHaIrpes 3arapaHTOBaHa CyMa, TayHO IpenBubena

44  Meceyna wraHapuHa y JpymTsy cyauja n3Hocu 0,5% off OCHOBMIE IjIaTe (HIIp. Ha IIIa-
Ty of 125.000 uH, nsHOC WwiaHapyHe je 600 fuH.). YIpy>Kembe ce y IoYeTKy (puHacupano
caMoO 13 YIaHapMHA, a KacHUje U Off mpojekara 3a Koje cy ammuuupamyu xop, USAID-a,
Xomnanpacke ambacaze, OEBC-a, PoHpaluje 3a OTBOPEHO APYIITBO U SPYTHUX.
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HaMeHa, TIPOCTOpPUje 3a pajg’> MTH.), To 6M MOINIO CaMO fa YHATpemu
npaBocybe.

»Ipicasa asiconyimino wpeba ga tiomoiHe... ga ce Hokaie goopa
soma. Peyumo 3awitio He uneeciiupaitiu y Hewiitio wiitio ce 306e Kyha
ipasocyha unu 6uno wiitia witio moxe ga 6yge uHPpacilipyKitlypHa
uHeeciliuyuja y objexatii... Heke Tpociopuje 3a pag, unu kopuuiherve
NIeT0BANUWTIA, OGMAPATUMITIA... ,, (MyuiKapay, cyguja, manu ipag)

6) ITocToje M CYHpOTCTaB/beHA MUIUbEHA MCIUTAHUKA KOjU BEPYjy

ma 6u PuHaHcupare u3 gpiasHe xace yipo3uso He3A6UCHOCH CTPYKOBHUX
yopyXema. OHU ce 0C/Tamajy Ha JOocCafallllby UCTOPUjy KOMYHUKalMje ca 3a-
KOHOJaBHOM M MI3BPLIHOM Bramhy u cMaTpajy fa 6u ce cTBOpMO ,,0pucanu
npocTop” 3a 3nmoynorpebe, jep pruHaHCHjep AUKTUPA HAUMH paja.

LJa cam aticonyimino Gpowius wioia ga ce Mu PUHAHCUPAMO U3
gprasne xace. Yum eac Hexo tinaha, ogmax uma ipaso u ga ce meuia.
Mewajy ce u 0o6ako kag Hac He tinahajy, a 3amucnuitie ga Hac unahajy?“
(scena cyquja, manu ipag)

OBaj craB fleme M JpyrM MUCIUTAHUIM KOjU BepPyjy fAa IOTIYHO

oCramame Ha jeflaH M3BOP IPUXOAA CTBAapa 3aBMCHOCT Koja MOXKe OUTH
3noynorpe6/bera. CMarpajy fa 36or Tora He Tpeba HY aIUIMIMPATH, HUTY Ce
OC/Iamarty Ha OWI0 KaKBY (pUMHAHCHjCKY MOAPIIKY Ap)KaBe.

»~Huje gobpo ga ce [pywitieo cyguja Cpbuje, y cuttiyayuju xaga
uma ciliatiiyc Heeénagune opianudavuje, puHancupa og cilipaxe gpiucase.
Jpyio 6u 6uno kaga 6u upomeHunu okeup u Kkaga 6u ce iapaiiosana
puHancujcka cpegciiiea koja 6u buna cuiypHa u ClianHa, ga He 3a6UciU-
itie 0g gpicase.” (mywxapay, cyguja, senuxu ipag)

Takobe, mocToju cTpax fga 6M ce MOXKAa YHyTap CaMoOT VApyXema

HojaBUIe ,,IIYKOTHHE, Te OV JbYIV MOYeNN fia Ce aHTaXYjy ca OCHOBHUM MO-
TUBOM CTUIjatba PUHAHCKjCKe HOOUTH, IITO JI0 cajja Huje 610 crydaj.

45
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~Mucnum ga 6u gpxasa wwpaxuna Hewiio 3ay3sepaii. Oguxpu-
Hy7n0 6u 6épailia KOpyUuuju yHymiap gpywiiiea, owiéopuno Uuiliara

Iopmany xoje je mpukymmmo IpymrTso cyamja y capagmy ca CBeTCKMM YApYy>KemeM Cyauja
y OKBMPY yIuTHHUKA ,Enhancing the Position of Legal Professional Associations towards
European Standards — Questionnaire on role and status of Legal Professional Associations
(LPA) of Judges and Prosecutors®, cnposeznenor 2011. rogune meby yapyxemuma — 4yia-
HUI[aMa IO0Ka3ano je ma y PpaHIycKoj, fp>KaBa MOMaXke paj CTPYKOBHUX YAPYXKera
IaBarbeM IpOoCTopuja Ha 6ecraTHO Kopuirheme y OKBMpY 3rpajie MUHMCTapCTBa IpaB-
me. Y MeKcuKy, ipxaBa IoMaXke paji yApy>Kemwa Cyiuja Kpo3 yHanpen npepsubeny cymy
3a IpojeKTe KOoju ce off00paBajy Ha TOAMINIbEM HUBOY. Y OCTaIMM VAPYXXKemUMa, U3
3eMasba KOje Cy JOCTaBIIe IIOfaTKe O CBOjUM 3aKOHCKUM peruemuma (Hemka, [Tomcka,
Cnosennja u KazaxcTaH), 4iaHapyHe Cy OCHOBHM M3BOP IIPMXOJa M KON HEKIUX 3HAYajHy
Y/IOTY UTPajy CIIOH30pPCTBA.
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sogehux wosuyuja y Apywiniea cyquja Cpbuje cuiypHo... (mywxapay,
cyguja, eenuxu ipag)

OcHoBHa Bm3mja JIpymTsa cyauja jecte ga Oyme mapTHep [pXKaBe Y
yHanpebemy paza mpaBocyba, anmu u ga ykaxke Ha eBeHTyaJIHe IpelIKe ApiKa-
Be y cupoBobhemwy TakBux pedopmu. bojasan mcnuranmka ga 6u ocnamarme
Ha JIp)KaBy Kacy, Ka0 OCHOBHMU U jefVIHM U3BOP (PUHAHCHUja, CTBOPWIIO 3aBIC-
HOCT yApY>Kera ¥ OHeMOTYhnio mpefcTaBHUKe CTPYKe [ja jABHO KPUTHUKY)Y
BJIACT, jecTe ompaspaHa. C apyre crpaHe ogpebheHa ¢ukcHa cyma 3a kojy 6u
YApYXKema aluIninypana MOXKe caMo Ja IIOMOTHe U ojada mpodecnujy, Te je
CTOra pasyM/bUB OIIpeYaH CTaB MCIMTaHMUKA. [IocTaB/ba ce NMUTambe 3aIITO
Ap>KaBa Ji0 cafia HYje IpeIoKIIa HeKI OKBUP Y KOMe 01 ce IIOMOrao pasBoj
cynujcke npodecuje, anu 6e3 HapyllaBamba ayTOHOMIUje YApPYyKema?

3. Ismena 3akoHa 0 cyaujamMa y IOI/IERy IIPaBa Ha YAPYKUBambe

Ilpema yremy Ha Heka MHOCTpaHa pemema,’® JIpymrso cymmja je
IPEIOKIIO M3MeHY 4YIaHa 7 3aKOHa O CyiujaMa y IOoIjiefy IpaBa Ha IIpo-
decnonanno yapyxuBame. Vfeja je 6mma ma ce NpencefHNKY HOBOBHO
penpe3eHTaTUBHOT YApYy>Kema Cyinja Koje uma Bumie of, 700 4i1aHOBa, [o-
3BO/IM JIa OJICYCTBYje y Tpajaiby of 80 caTu MeCeyHO, a 3aMEHMKY IIpefICel-
HJKA, TIPeJICeNHUKY YIPaBHOr Oi60pa U 3aMEHMKY IpefiCefHMKA YIPaBHOT
op6opa mpaBo Ha mraheHo ofiCycTBO y Tpajamy of 40 caTy MeceyHO pajiu
obappama (QyHKIMje y yapyXemwy. Takobe, Mo feceT 4yiaHOBa yIpaBHOT
or6opa uMano 6y mpaBo Ha IUTaheHO OACYCTBO y Tpajamy of 10 catm Me-
ceuHo, pajin o6aBbama QyHKIHUje Y yApykemwy. [IpaBo Ha cpasMepHO Marbe
rraheHo oficycTBO MManyu 6M NpeNCcTaBHUIM YAPYXKemba Koje MMa Marmbe Off
700 wranosa.*”

Ysumajyhu y o63up ga oBaj mpemnor Huje npuxsahen, mpeosnabyje
MMUIbelbe VICIUTAHNKA []a je OBO MeXaHUu3am OUCTHpyKylje ONNYEH Y CeTy
3aKOHA KOjUMa Ce OTeXaBa pajj MpodeCcHOoHaTHNX YAPYyKemba.

46 Ilpepmor je paben mo yrmenmy Ha pemerse y OpaHIyCcKoj, Iie CyAuje MMajy IpaBo
la ce YMeCTO ILIeJIONHEBHOI pajia y CyAy, IIocBeTe pajly Ha yHampehewy CTpyKOBHOT
yapyXema umju cy 4raHoBu. CXOIHO peNpe3eHTaTMBHOCTU YAPYXKema, ceflaM Cyauja
Koju 06a/bajy pykoBopehy GYHKIM)Y y YAPYKebY MMajy IPaBo a CBAaKOT PafHOT [aHa,
8 caTu JHEBHO, pajie y UHTEepecy YApy>Kemba OIHOCHO Jla YeTPHAeCT Cyhuja paau 4 cata
THEBHO.

47  VIlamumjaTusa 3a mpoMeHy noctojeher 3akoHa o cygujaMa, KOIasy Of YWIAHOBA YAPYXKerba
jep BehmHy akTMBHOCTM 06aB/bajy Y CBOje CTOOONHO BpeMe, a 3a OHE aKTUBHOCTU KOje
Cy Y TOKy paJHOT BpeMeHa, Cy[uje MOPajy [ja KOPUCTE JJaHe Off TONMUIIET OMOpPa I fia
TpaXke JO3BONIY Off IpencenHuka cyna. Bup.: Ilpemmosn Jpyurrsa cynuja Cpbuje y Besu
Ca paZiHOM Bep3ujoM 3aKOHa O M3MEHaMa U JOoIyHaMa 3aKOHa O Cy/jijaMa JOCTaB/beEHOM
13. 2. 2012. roguue ynyhenr MuHKUCTApCTBY IpaBfe ¥ ApXKaBHe YIIpaBe.
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~picasa, usepwna enacitl, Ha éuuie HAYUHA OUCTUPYUpa HAUL
pag u ceakoia ko ce 6opu 3a He3a8UcHOCT cygciieéa. Ona o He pagu
cyuajHo, eeh 6pno cyuiliunHo, Kpo3 upasocygHu cuciiem, Wako Witio
ce y 3aKOH UHCTHANUPAjy MexaHu3mu Koju oHemoiyhasajy Hopmanaw
cllipyKkosHu pag ygpyxeroa.“ (mena cyguja, cpegrou ipag)

CaMa yumeHMIIA [ja [ip>KaBa HUje Ipelo3Hajla 3Hayaj yApy>XMBama
IOKas3ajia je Ja Huje 3aUTepecoBaHa 3a yHampebuBame monoxaja cyamuja.
HepoBo/bHUM yBakaBambeM OFHOCHO AMPEKTHUM MTHOPMCalbeM IIpeiiora
KOju 61 ojayany CTPyKy, KOHKPETHO IOMEHYTOT IIpeyIora 3a M3MeHy 4Ia-
Ha 7 3aKoHa O CyAujaMa, [p>KaBa HMje TI0Kas3ajia JJOBO/bHO PasyMeBama 3a
npodecujy.

»Kao mu je witio Huje 6uno cnyxa ga ce Wio e6eHWLyanHo pas-
motpu u ga ce Hahe Heko cpegrve peuderve, Komipomuc. He mopa 6uitiu
6poj gana, moxga ymarerve HOpMe UnU HeKU gpyiu Ha4uH Kaxko 6u Ham
ce onaxuiao siocao. He sugum 3awitio iio gpxcasa Huje dpuxeaiiuna, He
8UgUM KOju je pasnoi, jep io je penaitiueHo manu 6poj wyqgu céecitian
ceojux obasesa u ogiosopHocimu.“ (cyguja mywkapay, éenuku ipag)

CaroBopHMIIM Bepyjy Aa je OBO yoOudYajeH OfHOC BIACTM IpeMa
yApyXemyMa — IIPBO TpaXke [la ce O He4eMy M3jacHe, a OHJla TO UTHOPUIILY
6e3 MKakBor 06pasnoxema. Hekn cy HaroBecTwIn fia je MOXX/Jja OBa TUIINHA
TOBOJ/BHO IVIACHA Jja CyAuje 4yjy Aa ce M3a TOT 3aHEMapyBama Kpyje CTpax Of
IIpeBe/INKe aYTOHOMI/Ije 1 HE3aBUMCHOCTU M Ja HI/Ije IIaME€THO ojaanaTM HEKOr
ko he Bac cranno KpPUTUKOBATUN " HOI[CéhaTI/I Ha rpeuike.

4. Ilnypanusam yapykema cypuja y Cpoujn

Ocum [lpyurrBa cymmja CpOuje, Koje mMMa HajAyXy Tpaguuujy, y
Cp6uju mocroje joir Tpyu CTPYKOBHA YAPY)Kema Cyamja: YApykeme cyauja
npekpiuajuux cyposa Permy6nuke Cpb6uje, ®opym cynuja Cpbuje u Acoun-
jaruja sxena cyguja Cp6wje. [loctaBpa ce nmurTame Kako WwiaHOBU JIpyiiTBa
CyAVja [OXUB/baBajy YMHOXaBamwe CyAMjCKUX yapyXemwa. [la mu he To, mo
IJIXOBOM MUII/bEHY, HA HEKYM HAYVMH YTUILIATI Ha jadame CTpyke mn he mak
HOfleIUTU TIpunafHuke npodecnje? Vmajyhn y Buny fma je oBo oceT/puBO
nMTame Ife cyauje Tpebda ja MCKaKy CBOj CTaB Y OFHOCY Ha KOJIeTe U3 UCTe
CTPYKe, IIPUCYTHO je Heclarame y OfiTOBOPMMA MCIIUTAHUKA!

a) JemHa rpyma MCIMTaHNMKa CMaTpa fha je crnoboga ygpyiuearwa ia-
paHiliosana 3aKOHOM U Jia ,37ipaBa“ KOHKYpPeHIMja MO)ke OMTHU Off 3HaYaja
3a CBa yApY)Kema, Te je CBako JoOpojomao ha ce MpUAPYXM y 6opbu 3a
OCTBapyBabe He3aBJUCHOT CY/CTBA.
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»1peba mnagu vygu ca euule epemena ga y4eciieyjy... 6Ugum ga
uma goopux ugeja Koje mu UpUMeTHUMO ANy He CHIUTHEMO ga peaiyjemo.
Pagyjem ce witiio ce okyiimajy u 3ajeguuuku pewiasajy tpobneme. Jo6po
je witio umamo ucitie yumwese.“ (Hena cyguja, manu ipag)

6) IIpeoBnabhyje craB ucnuTaHMKa KOjiu Bepyjy ha caMoO yje[ubeHN U
CJIOXKHU MOTY Jja IOCTUTHY BMIIe, Te ia OM CBaKo Jajbe pasjefMibaBambe, Ia
YaK U Ha OBOj HAYMH Y BUAY IUTypaiu3Ma Jief0Bamba U MUIUbEba, MOIIO JI0-
[aTHO Jja OCTTaby U OBAKO ,,parbeHy” CTPYKY.

»10 Huje gobpo, jep ce sawimutmHuyy upasocyha pasyhyjy. 3a-
W0 He 6UCMO genio8anu C6U 3ajegHo aKo UMAMO UCTie UUbeser... 1aK-
uie je MaHUuBiynucamiu Mareum UapiiuKynapHum geiosuma Koju camum
UM UMajy mary cHaiy... He ilipebamo ga ce ycuitiroasamo. Beposaitiro
je o Heko U3 87ACTHU CMUCIUO, KAKO OU Hac ocnabuo.” (mywikapay,
cyguja, eenuxu ipag)

Bepyjy na je Mox/Jja Ip>kaBa Ha HeKM HauMH MOTMBMCA/IA U IIOMOIJIA
IBJIXOBO OCHUBame Kako 61 ce ocmabmo pap mocrojeher yapyxema.

»~Moiyhe je ga ce 3auctia og cilipare u3epuiHe 61acCliu HAMepP-
HO Tipasu jegna undnavuja ygpyrera.“ (mywikapay, cyguja, eenuxu
ipag).
JemaH meo caroBopHMKa MOKa3yje MOJ03pebe IpeMa OBOM CHMIITOMa-
TUYHOM HacTajalby HOBUX yJpY>Kelha Y TPEHYTKY Kaja EBpornicka yHuja npu-
THCKA Jp>KaBy Ja He capabyje TOBO/BHO ca CTPYKOBHUM YAPY>KeHIMa.

»He eugum pasnoi ga ce dopmupa Ho6o ygpyxiere kaga iipe-
HyHo camo [pywitieo cyquja uma neiutumuiiieidi, ciocoOHOCTIU,
pesyniniaitie u Kanayuiiedl... [lpxasa popmupareem HOBUX ygpyieroa
ogonesa upummiucyuma Espoiicke yHuje ga He capahyje gosomHo ca
CllipyKosHUM ygpysicerouma. (dena cyguja, eenuxu ipag)

Behmucko Munubewme MCIUTAHMKA je [a IUTypanmsaM CYAMjCKUX
YApYyXema HUje HEOIXOfaH, Y3 objalllmbee la CBAKO pasjefiuibaBame c1abu
¥ OBaKo ocabsbeHy cTpyky. Ilomospeme koje je mokasana Behuna cypguja mo-
IPMHOCK CTaBy fla Ce MpeACTaBHMUIM CTpyKe ocehajy yrposkeHo u fa je mo-
TpeOHO MHTEH3VMBHO PAJMTH HA jayalby OBe IPaHe BIACTH.

V 3akmpyqak
Ysumajyhu y 063up HecriopaH 3Ha4aj CTPyKOBHOT YApy>KMBama Cyanja

3a IPYIUTBO y LIeJIMHM, KaO U 33 Pa3Boj came Impodecuju 1 HeHNX YIaHOBa,
3a OYEKMBATH je 1a Ip)KaBa rapaHTyje He3aBUCHOCT CyAuja y MOITIEAy IPaBa
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Ha HpO(beCI/IOHaTIHO YAPYKIBambeE. VicniutuBamem PpasIMINTUX ME€XaHN3aMa
KOjI/[Ma Ap>KaBa MOXeE Ja IITUTU VI yTpO3UN OBO IIpaBoO, yo4aBa C€ HEKOJIVIKO
TpE€HAOBa y CTaBOBMMAa UCIIMTAaHMKA.

1. Kapa je ped o ToMe ga nu gpxasa Hogprasa unu ofciupyupa pag
IpymiTBa cynuja, HUKO Of, MCIUTAaHMKA HUje PEKao [a IOCTOjU [p>KaB-
Ha TMOJpIIKA — pe3y/ITaT! HeJBOCMUCIEHO IIOKa3yjy ma ce ogHoC Kpehe of
aMOMBa/IeHTHOT Ka OICTPYKLuju. MUI/bera Cy MOAe/beHa y CMUCTY Ja je
OIICTPYKIMja TPajHO 0benexxje CBaKe BIACTY MM CAMO Y C/Iy4ajy Kaja ce MH-
Tepecu yApy>Kerma He TOK/IAIajy ca MHTepecuMa BaacTi. CaroBOPHULIM KOjU
OfIHOC Jp>KaBe JeMHNUITY Kao aMOMBa/leHTaH HaroBeIITaBajy Ja ce 13a TaK-
BOT O[JHOCA KpMje ITaCMBHA OIICTPYKLyja.

2.Y Be3u ca CTaBOM O UpegHOCIiUMA U MAHAMA PHABHOT PuHAHCUPAtba
CTPYKOBHMX VApPY>KeHa, CKOpPO IO/JOBMHA MCIMTAHMKA CMaTpa fa 6u TO
YIpO3M/IO He3aBUCHOCT, jep oHfa JIpymTBo cyamja He 6 MOITIO OTBOPEHO
U jaBHO Jja YKa3yje Ha eBeHTya/IHe IpelllKe BaacTu. [pyra rpymna ucnuTaHu-
Ka cMarpa ja 6u To 610 J0Opo, MOXKE/PHO 1 ja OM 3HATHO O/IAKINAIO Paj
yIOpYKeba ¥ TO 03HadaBajy Kao HaulMH Ja Jp>KaBa IIOMOTHe jayame U pas3Boj
CYAUjCKe CTPYKe.

3. llITo ce T4e HeNpMXBaTabe IIPEAIOTra 3a U3MEHY 3aKOHA 0 Cyqujama
y tloinegy tipasa cyguja Ha ygpyriuearwe, mpeopnalyje cxBaTame fla Ip>kaBa
HIje MOKa3aja JOBOJ/BHO CIyXa 3a morpebe cymmjcke mpodecuje. [lekmapa-
TUBHO yBakaBambe, a OHJJa UTHOpHCabe IIpefijiora Koji ce TUYy HallpeJjoBamba
U pa3Boja npodecuje 1 0Baj, IO peyrMa UCINTAHNKA, ,yOoOU4ajeHO He3alH-
TepecOBaH OZHOC, HEKM Off BJX TyMade Kao IIPUKPUBEHY OICTPYKIN]Y.

4. Kapa je y nuramwy MULI/bebe CyAMja O OCHUBANY HOBUX YgpPYKHerva
cyguja, BehMHCKO CTAaHOBMINTE VICIMTAHMKA je [ia [p)KaBa 3aropapa ¥ Ioma-
JKe OCHUBalbe HOBMX YpyXXema y UMby crnab/bema mocrtojeher yapysxkema
cyauja. IlpemMa mUXOBMM peuuma, CTPYKOBHO YApPYXeIbe Cyauja, Yuju cy
OHM Y/IaHOBM, IOKyIIaBa Ma OXPXM HY)XHY IPOTUBTEXY KOHCTAaHTHUM
HACTOjarbMMa MOMUTUYKMUX CTPYKTypa Jla MHCTPYMEHTa/IN3yjy CYACTBO 3a
cBoje MoTpebe 1 Ha CBe HauMHe MOKYIIaBa Jla CIIPeyy fla/be ypyllaBame IIpa-
BOCY/IHUX MHCTUTYIMja.

Ha ocnoBy HaBeqieHor Hamehe ce 3ak/bydak fia je mepueniuja Behune
VICIMTAHMKA J]a Ce CY/ICTBO, KAO FapaHT IpaBJie Y jefIHOM JPYLITBY, U CyAMuje,
Hajlase y HesaBuAHOM nonoxajy. Cymuje He ocehajy mompiuky apskaBe u
CMATpajy fia je BUXOBO NMPOGdEeCHOHATHO YAPY>KMBambe OMIO ONCTPYMpPaHO
Ha pasHe HaumHe. OCUM IIPMUTMCAaKa KOjuMa je OMI0 M3M0KeHO [IpymTBo
cynuja Cpbuje Kao eHTUTET, BeIMKM OPOj MCIIUTAHNKA je 1 IMYHO VICIAIITA0
yIpaBo 360r CBOT 4IaHCTBA y yApyKemwy. Henmpuxsarame npepora Koju fo-
7ase IMPEKTHO U3 CTPYKe IOKa3yje fa [p>KaBa Huje IPero3Haa 1a je jayarbe
cymmjcke mpodecnje o HaI[IOHAMTHOT 3Hayaja. PMHAHCKMjCKA MOApIIKA KOja
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je m3ocrama camo motBphyje mperxonny TBpAmy. Henosepeme y mMoTuBe
OCHIBama HOBUX yAPYy>Kemba U CTPax Of Ja/ber pasjefuibaBarba CTPYKe MJe
y IpUIOr CTaBy fia MICIMTaHe cyamje He ocehajy ma Mory ma ce OC/oHe Ha
IpKaBy.

KonauHo, pesynTaty MCTpakumBama yKasyjy fa, mo cemy cyaehwu,
Ip>KaBa HeMa MHTepecC 3a IOCTOjarbeM jaKOT M He3aBMCHOT CyncTBa. Edu-
KacHO M CaMOCTajHO IpaBocyhe Huje IMOIIOXHO NPUTHCIVIMA U OFOIEBA
CBUM IIpeTHaMa, ¥ Ka0 TAKBO He OCTaB/ba IPOCTOPA 33 KOHTPOJY KOjoj CBa-
Ka M3BpILIHA BJIACT, JVMPEKTHO MM MHAMPEKTHO, TeXU. 3aTo jaKa CTpyKa U
eI YKOBaHIU II0jefHIIN YAPY>KEeHM OKO 3ajefHIYKIX IN/beBa, KOju MOTy O6MTHI
OpaHa HeJJ03BO/bEHNM YTUIIAjIIMA, HICY OHO 4eMy cTpeMe BiacTu y Cpouju
oJ] ocHUBama [pymrBa cyamja o JaHac.

bBes 063upa Ha orpaHmYeH y30pak, Tj. Mamu Opoj UCIIUTAHMKA, U
YMIEHNIY fIa CY Y UCTPKMBamby IPIUCTaIe fa yIeCTBYjy CyAuje Of MHTe-
TPUTeTa KOjy Cy CIIpeMHe Jja OTBOPEHO TOBOPE O OBOj TeMMU, PElIeBaHTHOCT
pama ornesa ce y ynyhuBamy Ha TpPeHIOBE Y CTAaBOBMMA MCIIMTAHMKA W Y
OTBapamy HOBUX IIMTama M AwieMa. Buio 6M MHTepecaHTHO UCTPaKUTU
la/be Ha KOju Ha4yMH 01 Ip)kKaBa MOIVIA ipyradije ja ce OGHOCK IpeMa CTpy-
KOBHUM yapyxemyma y Cpouju fa 61 WIaHOBM YAPY)Keba UMA/IM YTUCAK A
VX ip)KaBa BHIIe IOAP>KaBa.
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Valerija GROZDIC, M.A.
Teaching Associate at the Faculty of Law University of Belgrade

STATE RELATIONSHIP TO PROFESSIONAL
ASSOCIATION OF JUDGES - THE CASE OF JUDGES’
ASSOCIATION OF SERBIA

Summary

The paper deals with personal independence of judges and tries to answer
the question how truly Serbian judges are independent to achieve their right on
professional association. It analyzes only the case of the Judges’ Association of
Serbia and the relation of legislative and executive authority towards members
and the association as an entity, from its foundation to the first half of 2016.
Through in-depth semi-structured interviews with twenty members of the most
representative association of judges in Serbia and throughout series of ques-
tions, this paper tried to determine the attitude of respondents on whether and
how the state supports or obstructs their organization and activities, or else, it
has an indifferent relation. The author does not address the potential solutions
of the problem. The goal of the research is to present opinions, attitudes and
experiences of representatives of the judiciary who considered to be obstructed
in various ways by the state and that they can not associate without side influ-
ences and pressures.

Key words:  profession of judges, professional associating, Judges’ Association
of Serbia, executive, legislature.
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CTPYYHA MUNII/bEIbA

IIpegpai hATIIh
Yopyskeme 6anaka Cpouje

IUTATHE YCIIYTE, IMPEKTHO 3AYJKEIHE HA
OCHOBY CAITTACHOCTHA

Pesnme

Hupexitino 3agysicerve HA OCHOBHY CAIACHOCTUU je Unaitina ycayia
Koja y mHoiome 06e3behyje PuHaHcujcky GUCUUTNUHY YHeCHUKA HA THPHCULL-
wy. Ilosepunay je wenom yuouipebom upunyhen ga ypegHuje, 036umHuje u
opianu3oéaxuje 60gu pauyHa o cé0jum Hotparusarouma, waHuje cé6axu
teios UpoTyCili, HeMAPHOCI UL HeYPeGHOCTA y oM cMUCTLY 60ge moiyhoj He-
Haunamueociiu ol nompaxusarea. [lyxHuk je obasesan ga Ha gam gociieha
06e36egu JosoLHO TUKBUGHUX CPegCliasa HA C60M PAUyHY KAKO OU USMUPUO
c60jy obasesy, ceaxu Upouycill y oM Hoineqy Hoeepuouy je 0gmax eugmpus u
OH Mote, Kopucitiehu ce H0gauuma U3 cainacHoCiu penamusHo 1axo, 6p3o u
ePuUKACHO THOKPeHYTiU U3BPUWHU UMY KAKA8 gpyiu UOCTyliaK pagu Haiunaiie
ol ceoi notmpaxcusarea. Bepyjyhu ga je eucuna nenaiinahenux notipajxcusarea
HA PUHAHCUJCKOM TAPHUWTIY Haule 3eMbe JOCHUINAG C80f 8PXYHAL, 8epyjemo
ga he uncilipymeHitiu uHaHCUjcKe GUCUUTIUHE, KAKAS je U 084j, e 6ulULe
gobujaiiu Ha 3Hauajy u ga he gupexiiHo 3agyxerve HA OCHOBHY CAINACHOCTAU
KOHAYHO JOOUTHU OHO Mecilio KaKkeo uma y eehunu semama Eepoiicke ynuje u
ga he u Ha Hawem TPHUWTIY OUTHY WUPOKO TUPeilo3HATHO.

Kmyune peuu: gupexitino 3agyxiere Ha OCHOBY CAINACHOCTIU, UaTiHe YCTy-
le, Unaiunu tUpomeil, Haunawia dolipaxusarea, opasHarve,
YHatipeg Uputipemmper UnaH peclipyKinypuparoa.
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I YBop

O6pasnoxeme npemnnora [Jupektuse EBporckor mapmamenta u Case-
ta EBpomne o mIaTHMM ycryramMa Ha yHyTpallibeM TP>KUIITY, KOjOM Ce BpIle
nsmene Iupexrtusa 2002/65 EC, 2013/36EY n 2009/110/EC n ycarmamasa
tekct [Jupextuse 2007/64/ELL,' ce KOHCTaTyje la €BPOIICKO TPXKMIITE €JIeK-
TPOHCKOT ITahama HyaM Beyke MOTyhHOCTY 3a MHOBAIWje, 1a CY KOPYCHM-
IV 3HAa4ajHO NPOMEHM/IM CBOje HaBUKe Koj Ivrahama, fla ctalHo pactyhem
6pojy mrahama KpeguTHUM 1 feOUTHUM KapTuilama Tpeba gopatu cse Behy
ynorpeby namMeTHux TenedoHa Koja yTupe IyT Ka 3HadajHujeM ydemrhy HO-
BUX Ha4yMHa ITahama. YcBajamem osor IIpeptora 6u ce omoryhno xopucHu-
I¥IMa ¥ TProBIMMA ITyH 6eHeUT Koje Ipy»Ke MHTEPHO TP>KUIITE HAPOUUTO
y Hely KOju ce OfIHOCH Ha e-comrmerce, Tako fa je ummp Ilpennora ma mame
pasBuje eneKTpoHcko wrahame Ha EBponckom Tpxxumrty. OBaj npenjior caj-
pxu Taxobhe u npeunmihen Texct JTupextuse 2007/64/EC* EBpornckor napma-
MmeHTa 1 Caseta ([JupekTnBa 0 IJIATHUM yCIyramMa) Koja je MoCTaByIa OCHO-
Be 32 XapMOHM3AaIlJjy IIPaBHOT OKBMPa 32 CTBapabe MHTETPUCAHOT TP>KMUIITA
IVIATHUX YCIyTra Kpo3 yHanpeheme HUBOA NPUCTYNAYHOCTH U yyelrha cBUX
peneBaHTHUX yYeCHUKA Ha TepeHy IJIATHUX YCIIyTa.

EBpoma, fakse, y 3aKOHOJaBHOM CMUCIY pasMHUIIba fia UfAe Habe Y
HpOINNCUBaky CaBpeMeHIX HauMHa Ilahama y OfHOCY Ha OHe HadylHe U CU-
creMe yTBphene [IMpeKTMBOM O IVIATHUM yCIyraMa, ca KojoM ce mahame y
HalIlloj 3eM/bM, Kp03 3aKOH 0 IyTaTHUM ycayrama (,Cmyxx6enn rmacHuk PCS
6p. 139/2014; y namem tekcty 3I1Y), y Hajsehoj moryhoj mepu xapmoHu3o-
BaJIO.

C o63upom pa 3IIY orBapa, 3a Hallle TPXKUIITE IUVIATHUX YCIyTa, O
caga, HecmyheHe MoryhHOCTH, KpO3 TPXKMIIHY mbepanusaiyjy, JeMOHO-
nommsanyjy, ysoheme HOBMX HaumHa M oOnmka Ivtahama Ipeko HOBUX
yYeCcHUKAa Ha TPXKUINTY, HacTojaheMo ma y oBOM pamy o6jacHMMO caMo
jemHy TpaHCaKIVjy Koja je M o caja Ouia NMpoIMcaHa alIu 4uja yHnorpeba
je 6ua BMIIe HETO CKPOMHA, JOHEK/Ie YaK ¥ IIOTPelllHO VHTEePIpeTHpaHa, y
IOKYIIajy /ja caM HauMH IUTahama MOKaKeMO Kao M3BOP HOBMX TP)KMIIHMX
moryhHocTH, yHanpebema ako He 1 akIenepanje o6ap/bamba OCHOBHIX Jie-
JIATHOCTH.

Tpxumre y Peny6mum Cp6uju, cBakor y4ecCHuKa Ha mbeMy, OITepe-
hyje jemHo cBMMa 3ajefHMYKO NIUTaMbe, YMje NMOCTaB/balbe Iapajile CBAKO

1 Proposal for a Directive of the European parliament and of the Councilon payment
services in the internal market and amending Directives 2002/65/EC, 2013/36/EU and
2009/110/EC and repealing Directive 2007/64/EC, Brussels, 24. 7. 2013 com(2013) 547
final 2013/0264 (cod).

2 Directive 2007/64/EC of the European Parliament and of the Council of 13 November
2007 on payment services in the internal market (OJ L 319, 5. 12. 2007, p. 1).
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pasMmIUbame 0 6110 KaKBOM yHanpehemwy IocIa ¥ TP>KUIIHOT HACTYIIA, a
TO je MUTalke CUTYPHOCTH HaIlJIaTe MOTPaKMBamba.

I[Toxymahemo Kpo3 0Baj paj fa IMPeACTaBUMO AMPEKTHO 3afiyKembe Ha
OCHOBHY CaI7IaCHOCTM Kao TPAHCAKIM]jy (I/IaTHY yCIyTy) KOja MOYXKe y4eCHM-
Ke Ha HallleM TP>XXUIITY YYMHUTY PETaKCMPAHUjUM Y IOITIENY CUTYPHOCTU
HaIiaTte, 6e3 ynaxkema y Apyre IpaBHe UMIUIMKaIVje HalllaTe IOTPakMBamba
U VICIIYIbEemha yToBOpa.

Jlaxurer npahema Ja/ber TeKCTa pajiy, MOjallllbaBaMo fia Cy HOjeHA
tepMyHM npeysetu u3 3I1Y u ma umajy cagprkaj TepMuHa Koje cMO ITO3HaBa-
My 3aKOHY O IIJTATHOM IIPOMETY, U TO:

HIUIATUIALL — AY>KHUK (OBJje Y CMICITYy 00Be3HUK ITahama);

SlpuManan wiahama“ - moBepuan (oBfe OHaj KO IpyMa HOBAILL IO
KOHKPETHO] TPaHCAKIjN);

»IUIATOYEB PayyH" — padyH Ay>XHUKa (padyH OHOra Ko Ivraha);

»IVIaTHOYeB BpLINMIAL IUVIATHUX yClIyra“ — 6aHKa Ay>KHMKa (IIPaBHO
nmle Koje je jobuo gossony Haponne 6anke Cpbuje fa o6aBsba ieaTHOCTH
Ipy>kama IVIATHUX YCIyra, He Mopa 6utu 6aHka Beh 6110 Koje IpUBpenHO
opymtBo perucrposano y AIIP-y, a ko Kojer ce Bofu payyH IUIaTMOLA Tj.
Iy>KHVKa);

»BPIINIAL] IVIATHUX YC/TyTa IpKMaola Iiahama“ — 6aHKa moBepuola
(mpaBHO nuie Koje je sobuno nossony Haponne 6anke Cpbuje ma o6aBba
IeNaTHOCTY IIpy>Kama IUVIATHMUX yC/Tyra, He Mopa 6utu 6anka Beh 6mio koje
IpUBPENHO APYyIITBO pernctpoBaHo y AIIP-y a Kop kojer ce Bomu padyH
npumaona iahama Tj. moBepuorna).

II ITojam 1 ocobuHe 3agyKema Ha OCHOBY oBnanrhema

VicTopujcke peTpocIieKTVBe pajm, o cafa BaxehuM mponmcuma u 1o
ozpen6oM craBa 4 wiaHa 4 3akoHa o mIaTHOM mpomerty (,Cay>x6eHn muct
CPJ* 6p. 3/2002 u 5/2003 u ,,Cny>x6ennu rmacauk PC“ 6p. 43/2004, 62/2006,
111/2009 - gp. 3akoH u 31/2011) je 6uo meduHMcan u mojaM TpaHcpepa
3aZy>Kema Kao TpaHcakKiyje Iahama Kojy MHMIMpPA IOBepuIall, HA OCHOBY
TOCIIeNINX XapTHja Off BpeHOCTI, MEHNUI[A MU OBJIalihermha Koje JY)KHUK Aaje
cBOjoj 6aHIM U cBoM moBepuony. IIpema geduuunMjn nuTUpane ogpende
TpaHcdep 3aiy>Kema je MHCTPYKLNUja, KOjy MoBepuIall laje OaHIIM Ty>KHUKA,
fla HAaIUTaTV CPEAICTBA C padyyHa Ay KHMKA.

Capa Baxxehum npemcom u to craBoM 1 wrana 4 3ITY yrpbeHo je
fa IUTaTHe ycayre o6yxBarajy, usMmely ocTasor u ycayre mpeHoca HOBYAHMX
CpeficTaBa C IVTATHOT payyHa, OGHOCHO HA IVIATHM padyH, U TO:
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(1) Tpancdepom ogobpema,

(2) pMpeKTHUM 3afiy’KemweM, YK/bydyjyhy jemHOKpaTHO [AMPEKTHO
3amyKeme,

(3) xopuurhemeM 1IaTHe KapTuLie WM CIMYHOT CPEfICTBA;

Kao M yC/TyTe 13 Tauke 4 ICTOT CTaBa M3BpIIaBarmba IVIATHNUX TPaHCaKIMja
KOJl KOj/X Cy HOBYaHa cpefcTBa obesbehena kpenntom ofobpeHNM Kopuc-
HUKY IUIATHUX YCIIYTa, U TO:

(1) Tpancdepom omobpersa,

(2) mupeKkTHUM 3afyXemeM, YK/bydyjyhum jeqHOKpaTHO [UPEKTHO
3afly>Keme,

(3) xopuurheweM IaaTHe KapTUle WU CIUYHOT CPENCTBA.

CraB 3 mcror wiaHa 4 maje u fepMHNIU)Y fia je [UPEKTHO 3afy>Keme
IJIaTHA YC/TyTa KOf Koje mpyuMaai miahama, Ha OCHOBY IIaTHOYeBe Caryiac-
HOCTY, MHMIIVPA IUIATHY TPaHCaKLMjy 3a 3afiy’Kewe IIaTMO4YeBOr IIATHOT
pauyHa. IImartmman MoxXke OBY CarJIacHOCT JaTy IpyMaony mrahama, cBoM
IpY>Xaoly IJIATHUX YCIyra WIM HpY>XXaoly IJIATHUX YCIyra IIpUMAaola
mahama.

[IpeHOC HOBYAHUX CpeficTaBa 00aB/ba Ce IUIATHMM HA/IOTOM, KOjU Y 3a-
BUCHOCTH Off TPAaHCaKIMje MOXKe 6uTu:

— HaJIoT OffoOperba — Kajia IUIaTWJIAL] HaJlaXKe IIPEHOC CBOM IIPY’KaoILy
IUIATHUX YC/Tyra fia IpeHece HOBYAHA CPENCTBA Ca HeroBOr Ha pa-
YyH npumMaola mwiahama;

- HAJIOT 3afly>Kema, Kajla puMasal Iahama Ha OCHOBY CarlacHOCTH
IJTATHONA, 3a/[y>Kyje pauyyH IUIaTMOLA Vi IIPEHOCU HOBYaHA CPeiCTBa
ca IEroBOr Ha CBOj padyH, 6e3 0031pa a JIu ce BeroB padyyH BOAY
KO, MICTOT WV KO, IPYTOr IPY’Kaolla IIATHYUX YC/Iyra, Kao 1

- KopuinhemeM IJTaTHE KapTULe WIN CIUYHOT CPENCTBA, Ha YeMY Ce
oBfe HeheMo 3afip>kaBaty;

Ynan 38 3IIY ypebyje m murame Heomo3MBOCTM IIATHOT HAJIOra,
Ia Tako cTaBoM 1 ypebyje ma KOpMCHMK IUIATHMX YCIyra He MOXKe OIO3Ba-
T IUTATHY HaJIOT HAaKOH IITO Ta je IPMMMO IUIaTMOYeB IpYy>Kaial IIaTHUX
yCIyra, OCMM y CITy4ajeBMMa YTBphHeHNM OBYM 4IaHOM.

CraB 2 ypebyje curyanujy xaja je IJIaTHY TpaHCAaKLMjy MHMLMPAO
npuManar wiahama Yy IIaTual Mpeko IpyMaolia miahama — Taja IaTn-
7Tall He MO>Ke OIO3BaTH IJIATHY HAJIOT HAKOH M3JjaBatba IJIATHOT HA/IOTa MK
llaBama CarllaCHOCTH 3a M3BpIIIehe IUIaTHe TPaHCaKIyje IpuMaony iahama.
C M Ja, M3y3eTHO Of TOpe LMUTHPAHOT CTaBa, cTaB 3 ypebyje ma ako miaThy
TpaHCAaKIMjy MHULMpPA pyuMaal iahama JUPeKTHUM 3ayXKewheM, IIaTh-
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J1all MOKe OT03BaTy IJIATHM HAJIOr MpMMaolia Inahama 0 Kpaja MOCTOBHOT
JlaHa KOjy TIPEeTXOAM JlaHy yTBpheHOM 3a 3afy’Keme IIaTNOYeBOr IIATHOT
pavyHa.

M3yseTHO off cTaBa 2 OBOT 4IaHa, y CAy4ajy KaJja KOPUCHMUK IIAaTHUX
yCIIyra U eroB IpysKajal| IJIATHUX YC/IyTa yTBP/ie Ja U3BPIIEHe MIaTHOT
Hajlora Io4He Ha ofipeheHy maH mam Ha JaH Ha Kpajy ompebenor mepmopma
WM Ha JIaH KaJia IIaTU/Ial CTaB/ Ha Pacrio/iaramhe HOBYaHa CPeICTaBa CBOM
NpPy>Xaoly IVIATHUX yCAyra — CMaTpa Ce Ja je IJIaTHY HajoT IPUM/bEH Ha
Taj yTBpheHNU flaH, a aKo Taj aH HUje IOCTOBHMU JIaH IPY)Kaola IVIATHMX
yCiIyTa, cMaTpa ce Jia je IVIATHU Halor NPUM/beH HapeJHOT IIOCIOBHOT JaHa
TOT IIPY>Kaolja, TaJja KOPUCHMUK IIJIATHUX YC/IyTa MOXKe OIO3BaTy IUIATHYU Ha-
JIOT [I0 Kpaja IIOC/IOBHOT JlaHA KOju MPEeTXOfu aHy yTBpheHOM 3a moueTak
U3BpIIaBam-a IJIATHOT HajIora.

Ilo uctexy pokoBa u3 cT. 1 10 4 OBOT 4WIaHa, KOPUCHUK IJIATHUX YCIY-
ra IJIATHY HaJIOT MO>XKE OII03BaTy CaMO Ha OCHOBY JIOTOBOpPA Ca CBOjUM IpY-
JKaolleM IUIATHMX YCIyra. AKO IUIATHY TPaHCAKLWjy MHMUIVPA IpuMaal
rrahama W IIaTual mpeko npyMaona mwiahama, orosys IVIATHOT HA/Iora
TI0 MCTEKY POKOBA M3 CT. 2 ¥ 3 OBOT YIaHa He MOXKe Ce M3BPIINTHU 6e3 carmac-
HOCTM IpyMaola mrahama.

OKBUpPHUM YTOBOPOM MOXXe Ceé YTBPAUTH fia Ipy>Kasal] IVIATHUX YCIy-
ra MOXKe KOPMCHUKY IUIATHUX YCIyTa HAIUIATUTV HaKHAAy 3a ONO3UB IUIAT-
HOT HajIoTa I10 MCTEKY POKOBa 13 CT. 1 10 4 OBOr 4Y/IaHa.

Cymupajyhn uurupane ogpenbe 3IIY koje ce omHOCe Ha AVPEKTHO
3a7y>Kembe MOXKeMO KOHCTaTOBATH:

- J]a ce pajy O IUIATHOj yCITy3M 3aly>Kema, KOjy MHUIMPA IpUMaIail
mwiahama (IoBepwIal]), Ha OCHOBY CarJIACHOCTY IUIaTHOLA (Ty>KHU-
Ka);

— Ja carJlacHOCT 32 3ajy>Keme IIaTuial (y>KHMK) MO)Ke IaT! IUpPeK-
THO npuMaoly Iwrahama (mmoBepuony), mpy>kaolly IVIATHUX yCITyra
npumaolia wrahama (6aHLM OBepKoLa), KAo U IIATHOYEBOM IpPy-
XKaolly IVIaTHYUX yCayra (6aHIM Jy>KHMKA);

- Ja je IUTATHM HAJIOT 3aJy’Kema II0 OBOM OCHOBY HEOIO3MB IIO JC-
TEKy PaJHOT JlaHa KOjyu IPeTXOAM HaHy y KOMe TpaHCaKIujy Tpeba
U3BPIINTI;

— OIIO3MBOCT HAJIOTA je IpeAMeT OKBMPHOT yTOBOPA O IUIATHNUM YCITy-
raMa Koju IIaTuIal 3ak/bydyje ca CBOjUM IIpy>KaolleM ITaTHUX
yCIIyTa, jep OIO03MBOCT MOXKe OUTH IpeMeT HoceOHOTr Tapudupama,
IIa ce KOJi yroBopama Intahama OBUM HAJIOTOM Y3 CaITaCHOCT MOXKe
3axTeBaTy 1 OBaj yroBOp Kako 6u mpumanan mwiahama 6uo curypax
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y HAIUTaTMBOCT U CMambMO CBe IOTEHIMjaTHe PU3KKE Off HOI03HO-
CTU Omo3uBa Iytahama;

MO>Ke OMTH jefHOKpaTaH 1 BUINEKpaTaH, IITO [ja/be 3HAYM Ja MOXKe
6utn xopuinheH 3a jegHokpaTHa Imahama Kao M 3a cBa 0OpodYHa
wrahamwa QU3NIKUX ¥ IPaBHUX TNILLA;

HUje IPeHOCUB jep Huje XapTuja o BpefHOCTU Beh MHCTPyMEHT
Ha OCHOBY KOjer ce BpIIM IPEeHOC HOBYAHUX CPefiCTaBa Ca TaYHOT
yTBpbeHor 6poja padyHa Ha TauHO yTBpheHm 6poj pauyHa;
IpefiCTaB/ba MCK/bYYMBO VHCTPYMEHT IUIATHUX YCIyra — IUIaT-
HOT IIpOMeTa — U HUje MHCTPyMeHT obe3behemwa mmahama Beh je,
CacBMM jaCHO pedeHO, MHCTPYMEHT HaIlIaTe, Koja je 6e3yc/loBHa
U He 3aBNCHU Off IOLIbe TY>KHUKA Beh caMo U MCK/bYYMBO CaMO Off
HACTYIama JOCNeNocTy (IO YCTIOBOM Jija Ce Y MPONMCAHNM POKO-
BUMa He OII030Be YKO/IMKO je OIO3MBOCT YyTOBOPEHA Ca Ipy>KaolleM
IUIATHUX YCIyTa).

IIT IIpaBHM M3BOPH perymncama

VHCTUTYT DUPEKTHOT 3a/ly>Kera MMa CBOje KOpeHe y aKLIeTHOM Ha-
JIOTy, MHCTPYMEHTY 6e3rOTOBMHCKOT IIATHOT ITpoMeTa 13 BpeMeHa Cry»x6e
APYIITBEHOT KIUTOBOACTBA 1 3aBoAa 3a oOpauyH u mwahama Haponne 6an-
ke Cp6uje.’

Y BpeMe Bpliema IUIATHOT IPOMeTa IPEKO KOMepLujaTHuX OaHaka
Koje Tocnyjy Ha tepuropuju Peny6muke Cpbuje, 61o je mwm je joumr yBek
ypebusan cnegehum npomnucuma:

3aKOHOM O IUIATHOM IpoMeTy, U To wiaHoM 4 (,Crmyx6eHu muct
CPJ* 6p. 3/2002 n 5/2003 u ,,Cnyx6enn romacaux RS 6p. 43/2004,
62/2006, 111/2009 - gp. 3akoH u 31/2011);

OnnykoM 0 0b6aB/batey KIMpPUHTa 1 0OpadyHa JUPEKTHUX 3aly>Kemha
10 ocHOBY oBnauhema (,Cay>x6enn rmacuuk PCY 6p. 6/2010), Ha-
ponHe 6anke Cpbouje;

OmrykoM O oOmmuTMM TpaBuiIMMa 3a obaBbame [UPEKTHNX
3agyema 1o ocHoBy onauthema (,Cnyx6enn rmacauk PCY 6p.
6/2010 ncrpaBka 12/2010) Haponue 6anke Cpouje;

OnyKoM 0 61/KMM YCIOBUMA, CAAp>KMHY U HauMHY Bobera pern-
cTpa MeHuna u osnamhema Hapogue 6anke Cpbuje (,Crny>x6enn
rmacHuk PC 6p. 56/2011)

3 YnyTcTBO O OOMMKY, CaipXXMHUM ¥ yHOTpeOM MHCTPyMeHara IUIATHOT IIpOMeTa 3a
wiahama y semsu, Crymbenu nucii CPJ, 6p. 11/98; 51/99, 27/01, 45/01, 38/02, 57/02.
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CrynameM Ha cHary Hanpep nutupanor 3I1Y (3akoHa o IaTHUM
ycrmyrama n3 2014. roguHe) JOHEK/Ie ce YC/IOXKIbaBa U MPaBHO ypebheme oBor
MHCTUTYTA.

Hanme, npBu pesynrar HOBOT IIPONICA je CTBapame IPefyciIoBa 3a
IIVpPY TIpUMeHe JVPEKTHOT 3a7y>Kemba, jep ce cafia CarlacHOCT 3a 3a7y’Kembe
padyHa, Kako CMO BHJe/lM, MO)Xe IpefaTy KakKo IMOBepMoly (IpUMaoly
mrahama) IMpekTHO (IITO je HajBaXKHMjU IPENYCIOB HeroBe IIMpe YHoTpe-
0e), TaKo ¥ Ipy>Kaolly IVIATHUX YC/Iyra ImpyuMaola mwiahama (6aHuy nosepu-
Ol1a), a/I ¥ Kao U [0 cafia IVTaTNOYeBOM IIPY)KAOLy IIATHUX ycnyra (6aHIu
Iy>KHUKA).

Ycnoxxmwasame 0 KOMe TOBOPMMO IIpeJiCcTaB/ba HEONXOZHOCT IIPYMeHe
BUIIE 3aKOHA Y jefIHOj BPCTU IIPETA3HOT IIepMoAa y KOMe ce Haja3)MMO Ha
CBe cuTyaumje y Kojuma je moryha ymorpe6a oBor mHcTpyMmeHTa. CacBuM
KOHKpeTHO wiaHoM 231 3I1Y yTBpbeno je ma manom noderka npumene 3I1Y
IpecTajy ja Bake ofpende 3akoHa o mmatHoM mpomety (,CraysxkOeHn muct
CPJ*, 6p. 3/02 un 5/03 u ,,Cnyx6enn rmacauk PC 6p. 43/04, 62/06, 111/09 -
ip. 3aKoH u 31/11), ocum oppenaba wi. 2 (mojmoBu), 4. 47 go 49 (mpuHygHa
HaIlIaTa ca padyHa Jy>KHUKa), wi. 50 cT. 1 Tad. 6) u cT. 2 u 3 (mpexpuIaju
HpaBHMX Kna), Wi 51 cT. 1 Tay. 18 u 19 u cT. 2 (mpekpiuaju 6aHaka) 1 1. 57
cT. 3 Tor 3akoHa (Hagnexxuoct Hapopgae 6anke Cpbuje ma mpomncyje HaunH
npuHyzHe Hamare). Oppenbe wiaHa 2 3akoHa O IUIATHOM IIPOMETY, JlaKyIe
HeduHMIIe I0jMOBA 13 TOT 3aKOHA, BaXKe 1 ajbe VICK/bYUMBO pajiul IpUMeHe
oCTaMX ofipefiaba Koje He IPecTajy Aa Bake HaHOM moverka mpumeHe 3TV

CaracHO rope M3HETOM, OfiyKe ryBepHepa Haponue 6anke Cpb6uje
Koje CMO rope LMTHpaIM, HUCY IIpecTaje fa Bake IPECTAaHKOM BaKerba
3aKOHa Ha OCHOBY KOjer Cy OHe JIOHeTe jep Cy ofpenbe 3aKOHa O IUIATHUM
yciyrama Koje cy Omie IIpaBHY OCHOB 3a IJIXOBO IIPONNCYUBambe WIaHOM 231
3IIY u ga/be Ha CHa3m.

ITpaBHe n3BOpe OBe IUIATHE YCIyTe, IOpef rope UNTUPaHNX, YMHE I

Ognyka o 67uMUM yCro6uMa U HaAYUHy oiiéaparea, 6ohera u iauerva
wmexyhux pauyna (,Cnyx6enu rmacauk PCY 6p. 55/2015) ypebenn cy 6mmxu
YC/IOBY M Ha4MH OTBapama, Bohemwa u ramema TeKyhux padyHa KOpUCHMKA
IVIATHUX YCIyTa KOf HMpy)kaola IUIATHMX yciyra. TadkoM 5 cT. 2, mop 5 je
IPOINCAHO j€ [ja KAPTOH [EeMOHOBAHMX IIOTIINCA U3 T€ TAYKE CAPXKI IOTIIIC
ymna opamheHNX 3a pacroarama CpeICTBMMA C padyHa, KOjU je TOTIICA0
3aKOHCKM 3aCTYIIHMK ITOJHOCKOLA 3aXTEBA, OJHOCHO /IMIIE KOje je aKTOM U3
ozipeni6e 1oz 2 OBOT CTaBa OB/MANINEHO 3a 3aCTyIame, M KOji je OBEepeH Ie-
4aTOM, KOjuM he ce oBepaBaTy obpaciy IUTATHUX HAJIOTa, CAaIIACHOCTY 3a
AVpeKTHa 3afly>Kema Y IMUCaHOj GOPMU ¥ MEHMUIIE.

Ognyxa o 0bnuky, cagpmuru u Hauuny xopuuihera obpasaua unaii-
HUx Hanola 3a usepulere UnamiHux wpancakyuja y gunapuma (,Cryx6eHn
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rmacauk PCY 6p. 55/2015 u 78/2015). OBoM omrykom ypebyjy ce obmmxk,
cafip)XMHa ¥ HauMH Kopuinhemwa o6pasalla IUIATHUX HAJIOra 33 U3BpIIEHE
ITATHMX TPaHCAKIMja y AMHApKMMa IpeKo Tekyher pauyHa.

IIpasuna paga RTGS unaitinoi cuciiema Hapogre 6anxe Cpouje (I. 6p.
4774 op 3. jynma 2015. roguHe).

Wncimpykyuje 3a usspuiasarve qUpeKiliHux 3agyieroa ca pa4yHa yuec-
Huka y RTGS tnainom cuctiiemy Hapogre 6anke Cpbuje, nonena je Hapop-
Ha 6anka Cpsuje pagu cuposobema IIpasuna paga RTGS mmatHor cucrema
Hapopnne 6anke Cp6uje, kojuma ce ypebyje HaumH M3BpIIaBama JMPEKTHIX
3afly>kKema ca padyyHa 3a nopaBHame ydyecHuka y RTGS mmatHoM cucremy
Hapopnne 6anke Cp6uje (y gsamem tekcty: RTGS HBC cucrem). JupextHO
3ajly>Keme, Y CMUCIy OBUX MHCTPYKIIMja, TIpefcTaB/ba IJIATHY YCIYTy KOJ,
Koje mpumararn 1mwiahama y cMucy 3akoHa KojuMm ce ypebyjy miarHe ycmyre
Ha OCHOBY carnacHocTy matuona — ydecHnka y RTGS HBC cucremy (ma-
THUIALl), MTHULMpPA IUIATHY TPAaHCAKLNUjy 3a 3aJy)eme IUIATMOYeBOr payyHa
3a nopaBHawe y RTGS HBC cucremy. OBe mHCTpyKIMje ma/be MPOINCYjy
e7leMeHTe Koje CaJip)Ky CaIJIaCHOCT 3a IMPEKTHO 3ajyXKembe, a Koje ce MOTy
CXOJHO IIPMMeHNBATU He caMo 3a cBpxe nopaBHamwa y RTGS HBC cucremy.

Ognyka o HauuMy epuierva UpuHygHe Haiinatlie ¢ payyHa KaujeHilia
(»Cnyx6enu rmacuux PCY 6p. 14/2014) xojom ce ypebyje HaumH BpuIema
IpUHYJHE HaIUlaTe ¢ padyyHa K/IMjeHTa KOju ce BOAM KOJ OaHKe y CKIafy ca
411. off 47 mo 49 3axoHa o nIaTHOM npomery. Ko oBe Opiyke BakHO je yse-
TH Y 003up TauKy 7. Koja ypel)yje ma Hasor moBepuoIia 3a HarIaTy Ha OCHOBY
JOCHeNnX XapTyuja off BPeJHOCTH, MEHMIIA VM OB/Iallhema Koje je Ty KHUK
[ao CBOjoj OGaHIM M CBOM ImoBepuony (Hamo3u u3 wiaHa 47 craB 1 Tauka
3 3akoHa) mocTaB/ba ce OaHIM HaBe[EHOj y TOM HAJIOTY, KOja je My>KHa Ja,
Ipe U3BpIleha OBOT HAJIOTa, IPOBEPY [ja I MEHUIA CafIPXKI CBE €IeMEHTE
IpoIcaHe 3aKOHOM KojuM ce ypelyje MeHuna u fja 1 je mopHera y poky
mocneha, ogHOCHO fla /1 oBnamiheme CafipKu CBe eleMEeHTe HEeOIXOfjHe 3a
HaIIaTy, Kao U JIa IPOBEPU MCIPABHOCT TOT HAJIOTA.

Wncimpyxyuja o tocimynarwy Hapogne 6anxe Cpbuje o u3epuHum
pewiervuma, Xapiiujama 0g 6pegHOCIliU, meHuuama u osnawtherwuma o
Kojuma je gyxHuk 6axka, Kojom ce ypehyje Ha4uH Ha KOju OCHOBHE OpIAHU3A-
yuone jequnuue Hapogre 6anxe Cpouje ociiyiajy io usepuHum peuierouma
fopeckux, UAPUHCKUX U gpyTux HagrewHux opiana, uU3BpuiHuUM CygcKum
pewierouma U gpyium U3BPUIHUM HACTOBUMA U 3AKOHCKUM oenauherouma,
KAo U 4o HANO3UMA 34 UPeHOC HA 0CHO8Y GOCUenux Xapiiuja og épeguociiu,
MeHUUa 1o Kojuma je gywHuk 6amka unu oenawhera o Kojuma je gymHux
bamxa.

Ognyka o 6nuicum ycnosuma, cagpimuHu u Hauuny eohera peiuciipa
menuya u oenauwtherwa (,Cryxx6ern rmacauk PCY 6p. 56/2011 un 80/2015)
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KOjOM Cy IIpOINCaHy ONVDKM YCIOBM IIOJ KOjUMa M HauMH Ha Koju Hapop-
Ha 6anka CpOuje Boiu perucrap MeHuua u opnamrhema Koje je JY>KHUK 1a0
CBOjoj 6aHIM M cBOM moBepuoly (y mameM TeKCTy: Permcrap), cagpxuna
Perucrpa, xkao u HaumH Opucama mnoparaka u3 Peructpa, nperprnena je ms-
MeHy y 2015. TroguHM KOja MMa 3HayajaH yTHUIAj Ha NPUMEHY AMPEKTHOT
3afiy>kemwa. Hanme oBuM M3MeHaMa IPOMNCAHO je fa oBnanrhema u3gara 1o
30. cerrrem6pa 2015. rouHe, a Koja ZOCIeBajy 3a HAIUIATy HAaKOH TOT JaTyMa
— MOTY Ce eBUAIEHTUPATH y PerucTpy u usBpuaBaTy Kpo3 IpMHYAHY HaIlIa-
Ty. [Iy>)KHUK He MOXe 13JaBaTi oB/alhera cB0joj GaHIV ¥ CBOM IIOBEPUOLY
HUTY HOJHOCUTH 3aXTeB 33 IHUXOBY PErMCTpalyjy, OGHOCHO €BUNEHTUPAIbe
y Perucrpy, noues og 1. okTo6pa 2015. rogure. OBOM M3MEHOM JUPEKTHO
3afiy>Kere IyOyu IpuMeHy y HpUMHYAHOj Hamatu npeko Hapopnne 6Ganke
Cpb6uje, mehyTym, OH 1 fjajbe OCTaje BEPOJZOCTOjHA MCIIPaBa IIpeMa 3aKOHM-
Ma Koju ypeDhyjy usspiueme u o6e3beheme, kako hemo To mone BupeTn.

ITopex gBa LUTUpaHa 3aKOHA Koja ypebyjy miatHu mpomert, OHOCHO
IUIaTHe YC/Iyre, M TOpe HaBefieHNUX ITOA3aKOHCKUX IIPOMNca, Ha opantherme
OVPEKTHOT 3afyKema ce IpUMemyje joll jefaH M3y3eTHO BaKaH 3aKOH
3a mMUpy ynoTpeby OBOT MHCTPYMeHTAa. 3aKOH 0 usepuiery u obesbehervy
(»Cnyx6enn rmacauk PCY 6p. 106/2015) mpomucyje y umaHy 52 BpcTe
BepOIOCTOjHMX 13jaBa, Mehy KojuMa 1 y Tauky 9 oBepeHy 13jaBy M3BPIIHOT
IY>XKHNKa KojoM oBjamhyje 6aHKy fa ¢ BEroBOT padyHa IIpeHece HOBYa-
Ha CpeficTaBa Ha pavyyH M3BPIIHOT HoBepyona. OumrnesHo fa je 3akoH O
u3BplIenY 1 06e36ehemy nmao Ha ymy panuje Baxxehu cazpprkaj opnanrhema
IUPEKTHOT 3ajly’Kema, a He OBaj M3 3aKOHA O IUIATHUM YCAyrama 1 Huje
jaCHO M3 KOT pasjiora je y oBoM 3aKOHY IpOINNCaHa MoTpeba mberose oBepe
fa 6u carmacHoCT/ofHOCHO oBnantheme 6110 BepOLOCTOjHA UCIIpaBa, amu he
Ce HAaJlaMO Ce M TO NPAKCOM ¥ MPAKTUYHOM IIpUMeHOM npomeHuTu. Ham-
Me, 3aKOH O M3BpIIewY 1 06e36ehermy Kao mpoljecHM 3aKOH MPOINCYje Koje
HICIIpaBe ce MMajy CMaTpaTy BEPOJOCTOjHMM MCIIpaBaMa y CMUCIIY TOT 3a-
KOHa, a/I)f TaKO Jja HeTrOBMM Ofipefi6aMa He MOTy OMTH MembaHy MaTepyjaTHu
npomnucu koju ypebyjy camo Ty ncnpaBy o kojoj je peu. Mebytum, u nopep
yOueHOT, o6pa BecT 3a NPUMEHY OBOT MHCTPYMEHTA je YMIbeHNIIA fIa je OH
U fa/be Ha CINCKY JMCIpaBa Koje ce Mo 3aKOHy O M3BpIIewY u obesbehemy
IpOIMCaHe Kao BEPOJJOCTOjHE YnMe MM je obe3beheHa M3BPIIHOCT OHOCHO
IPUHYZHOCT y HAIIaTH.

IV IIpumena, npegHOCTH U CTabOCTU
JIMpeKTHO 3a/Ty>Keme Ha OCHOBY OB/IaIIhermha TPBEHCTBEHO je HAMEEeHO

3a ahame pefoBHNUX MeceyHMX obaBesa GU3NIKMX muia. PeoBHe MeceuHe
obaBese Ou ce y HallleM C/Iy4ajy OfHOCWIe Ha IUlahalre MeceYHUX padyHa
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VICHOCTaB/beHNX (PU3NYKMM MMIVIMA 33 KOMYHA/IHe, TeTeKOMYHMKAIVIOHe U
mpyre cnmumuHe ycnyre. IIpegHocTy ynoTpebe 0BOr MHCTPYMEHTA CY 3a IOBe-
puoLa: CUTYpHMja HaIlaTa, IpefBU/I/bMBIja BpEMEHCKA JYIMEH3Vja HOBYaHIX
IpUINBA II0 MCIIOCTAaB/beHNM (aKTypama, I1a TuMe 1 MoryhHocT epukacHuje
KOHTPOJIe ajli U yIoTpebe TOKa TOTOBUHE y fla/be IIOC/IOBHE CBpXe (aHasmm3a
KpeIUTHe CIOcOOHOCTH M3fiaBaola gaxkrype u cnmmuHo). Ca yCcrocTaB/bambeM
jeMMHCTBEHOT perucTpa padyyHa (uaMyKux nmia, Koju je of HoBeMOpa
2015. rogmHe y 1yHOj MOCIOBHO] ynorpebu npu Haponnoj 6anum Cp6buje,
MoryhHoCTV TIpMbaB/bama JOBOBHOT CeTa IOfaTaka Kako 01 ce JOCIeNo a
HEU3MMPEHO MOTPaXXMBabe Off (PM3NYKOT IMIA HAIIATUIIO Y JOIJIEHO Bpe-
Me 1 yroTpe6OM 3aKOHOM IIPOIMCAHNUX CpefcTaBa. [lakie, jefHa of MOXX7a
HajBOKHYjUX IPETHOCTY yIoTpebe OBOT MHCTPYMEHTA 3a ITOBEPUOIIA, M3/a-
Baola GaxkTypa GUINYKUM IUIVMA, je Ta IITO CY IOBEPHUOLY Cajia JOCTYIIHI
HOfjall O PadyHy, OAHIIM, jeAMHCTBEHOM MAaTMYHOM OpOjy IyTeM Kojer dak
M y CIIy4ajy raiema padyHa Ha KOjy ITIACK CAaITIaCHOCT 3a IeroBy ymorpeoby,
IyXHUK BUIIe He MOXe TaKo JIaKo Ja u30erHe cBojy HoB4aHy obase3y. ITo-
ceOHY KOPUCT Off OBOT MHCTPYMEHTA, IIOPef; peJOBHOCTY HaIUIaTe, 611 Mopa-
7a fa MMajy KoMyHasiHa npeny3seha koja cy o6aBe3aHa 3aKOHOM O U3BpLIEHY
1 06e36ebhery a HaIIaTy CBOjMX JOCIENNX a HeHallaheHNX MoTpaKuBamba
BpIIle NTPEKO jaBHNUX M3BPIINTE/bA, KOjIMa 0OMM IOiaTaKa KOju CafjpXKu ca-
IJIACHOCTM JY>KHMKA 3a 3a/ly’Kerbe padyHa IpeficTaB/ba OfIMYaH [IOKa3 O
OMTHUM NTOJAIIMa KOj/Ma Ce JIETUTUMUIIE TY>KHUK ¥ CPefiCTBa U3BPIIeHha.

ITpepgHocTn ymorpebe OBOr WMHCTpyMeHTa 3a (uanmyka muua cy
jebTuHUjN, O6pxM M edbukacHMju cuctema Ivlahama OBMX padyHa, jep
IpefjajoM CaIyaCHOCTM 3a 3afy’Kee padyHa HbUXOBA ylIora ce CBOAM Ha
KOHTPOJIy MCIIPaBHOCTM IPNCIENOT padyHa, 6e3 morpebe 6110 Kakse Jpy-
re ¢puU3NYKe WIM OHJIAjH aKTMBHOCTU. Ilopes OBUX Mambe-BMIIE TeXHUYKUX
ONaKIINMIA 3a NY>KHMKE Ce jaB/ba jefHa CKOPO HeMepJbMBa IIPEJHOCT, a TO je
nsberaBame MOryhHoCcTH maga y Ay>KHMYKy jgoumwy. Hamme, mpemajom ca-
I7TACHOCTH, KOja MOXKe OMTV BMIIEKPaTHA, OKBMPHA W/IM Y HPEIVM3HOM W3-
HOCY, Y JMHAPCKOj IPOTUBBPEJHOCTM [IeBU3HOT M3HOCA WM Yy AMHAPUMA,
IY>KHIKY OCTaje jenyHa obaBesa Jla Ha padyyHy, 3a KOjU je /a0 CarlacCHOCT
3a IMPEKTHO 3afiy’Kembe, Oyfie JOBOBHO PACIIONIOKUBYUX CPefCTaBa Ha JaH
mocneha maahamwa. EBeHTyanHO 3akalimeme MIOBEPUOLA WM HberoBe OaHKe
Jla aKTMBUPAjy MHCTPYMEHT ocnobal)a ofroBOPHOCTHU [y)KHUKA CBUX IIOCIIe-
AU OIEbe, KOja Mo)Ke OMTY 3aTe3Ha KaMaTa, TPOIIKOBMU M3BPIIEHa 1 €BEH-
Tya/lHa HaKHaJla IITeTe JI0 yHOT M3HOCA aKO 3aTe3Ha KaMaTa Hiuje J0BO/bHA
3a meHo nokpuhe.

[Topen HaBeneHnx ob6aBesa GU3NYKUX MULA OBAj MHCTPYMEHT 61 MO-
rao Ja ¥Ma M3y3eTHY YOy y HAaIlIaTi MOTPKMBAKa Ca OJJIOKEHNM POKOM
nocneha, 6e3 063upa fa 11 Cy BUXOBU AY>KHULIM TPaBHA VI PU3NMUKA JINLIA.
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Kop oBmx curyanuja Haj3saHUM/BMBHUjM Cy CTydajeBM OJ/IOKEHOT Imahama
TProBUMMA WM J06aB/bayMMa Ifie CBe MPEJHOCTU KOje CMO rope BUIEIM
Takole Mory 6uTu ocTBapeHe 3a IMOBepHOlie U3 OB KaTeTropuje, C TUM Jia ce
y CIIy4ajy Tprosalia poM3BOJMMa MIMPOKE IOTPOILIbE, OBJIE jaB/ba TOJATHN
6enedur, jep ce MuuIaBajy MoTpebe PUMYHOT IIOC/IOBaba YEKOBMMA Ha II0-
JeK, KOjU YC/Ief] Talllerba padyHa yim 6aHKe Koja VX je M37ala OCTajy HeHa-
nnatusyu. OBJie ToBepyIaly fo61ja IpOBep/bUB CET MOfATaKa O CBOM Iy >KHM-
Ky ¥ MTHCTPYMEHT KOju My oMoryhaBa ucrte edekTe HaIIaTMBOCTI KaKBe CMO
rope BUJENN KOJl KOMYHa/IHUX yCTyTa.

»C 003upom Ha i0 ga HO84AHA Cpeqdciliea HA OAHKAPCKUM pPavyHu-
Ma vuHe 3HAYAjAH geo NUKBUGHe UMOBUHe jegHol nuua (umaoua pauyHa),
elosU HOB8UAHU UO0BEPUOUU CY HAPOUUINLO 3dUHIliepecO8aHu 3a HaMuperbe
ce0jux HOMpANUBAbA Yipaso Ha thum gobpuma. Y iom tioinegy, HO64AHU
Hosepunay, moxe ga uHUUUpa UPUHygHO Hamuperve unu obesbeherve c60i
HOMAPANUBALA HA HOBUAHUM CPegCili6uMa gyiHUKa Kog banke y cknagy ca
ogpegbama 3axoHa o usspuiervy u obesbehervy, 0gHOCHO 3aKOHA 0 UNATAHOM
upomeiniy. Ilopeg tiota, o modxice ga y cilopasymy ca gy#HUKom cillekHe ipaso
upuoputiieitinol Hamuperba U3 Cpegciliasd ca gyHHUK0801 HOBHAHOI pauyHa,
lipe ocitianux iosepunaya umaoua padyxa. Y oba cnyuaja, kako kog upuHyg-
HOT usepuierva unu obesbeherva, WAaxKo U Kog ouucaHol yiosaparwa cpegciiéa
obesbeherva HoMpaNUEArya, HOBUAHU 0BepUNAY, Y3 Uciyrere ogpeheHux
3AKOHCKUX UPelliloCiiiasKu, cllluve 3an0nHO Upaso Ha pauyHy gyHmHUKA KOg

6anxe”.*

IIpaBHa nmia, Kako TO Jakje BUAMMO M3 LMUTUpaHOr paja ap. Pa-
mosuh, mopey cBpXe CTUIamba 3a7I0KHOT IIpaBa Ha PavyyHY CBOT JY)KHMKA,
VHUIMPAheM TPAHCAKIIMje 3ayKema,” MOTY OBaj MHCTPYMEHT KOPUCTUTH
KOJI HaIylaTe CBUX HMOTPaXKMBamba KOja Cy KAaKO je[JHOKPaTHA Ca Of/IOKEHUM
POKOM, TaKO U BUIIEKPaTHA ¥ PeflOBHA Y KOHTMHYMPAHOM BPEMEHCKOM IIe-
puopy. IToce6HO 3aHMMBMB 6U 61O Caydaj ymorpebe OBOr MHCTPYMEHTa
KOJl peanusaliije pellerba Cyfla O YCBajaiby YHAIIpeJ IPUIPEM/bEeHOT IIaHa
pectpykrypupama (YIIIIP), rae 61 obaBese mpaBHOT /Mula Ay>KHMKA IIpeMa
CBOjUM TIOBepyonuMa 6mmo Moryhe jacHO KOHTPOIMCATH M CarjIefaTH yIio-
Tpe6OM OBOT MHCTPYMeHTa U TIfe He 61 6mmo moryhe gaBopusoBame jefHNX
HoBepyIalja Ha IITETy APYTUX M cimdHO. IloBepmony 13 oBoOr mocnenmer
cerMeHTa 6 ¥ Jlajbe HOCW/IM OfITOBOPHOCT 3a YPEHOCT HAIIATa, a IY)KHUK
3a HMBO JIMKBUJHMX CPeiCTaBa Ha padyyHy Koju Ha flaH mocreha ocurypa-
Ba M3MupyBame obOaBe3a. CIMYHO yHmoOTpeOM y OBOM CIIydYajy, AUPEKTHO
3afy’Kere Ha OCHOBY CaIJTaCHOCTH 611 MOIJIO /la TIOMOTHE OCTBapyBalby CBpXe

4  Mupjana Pagosuh, ,,IIpenmer 3anore Ha Tekyhem pauyny, Ilpaso u ipuspega, 6p. 7-9,
crp. 62-80.

5  Ynan 4 3aKkoHa O IJIATHUM YCIyrama.
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YIAHLN IIpaBo u npuBpena

CBaKe BpPCTe NOpaBHaMa KOji Ce 3aK/bydyje ca LI/beM VCIyHhermha HOBYaHe
obaBese, 6110 y UMby peanusanuje CyACKOT WM BAaHCYACKOT IOpaBHama.
Crano YIITIP-y rie 6u oBaj MHCTpyMeHT 06e36enmo puHaHCUjCKy AMCIn-
IUIHY, Yo301/bMO U 06jekTnBM30Bao Iwiahama no Pemewy o ycBajamwy Ilna-
Ha, HeMeTHYO 06aBe3y yIpaBu (MeHAIIMEHTY) Cy0OjeKTa peCTpyKTypupama aa
IPBEHCTBEHO BOAM padyHa O M3MUpNBamky obaBe3a mpeyseTux IltaHoM, 0Baj
MHCTPYMEHT 61 MOTao fia OCTBapu 3Ha4ajHe epeKTe U KOJ| M3MMpPHBarba Ie-
proan4HuX ob6aBe3a yTBphHeHNX OIYKOM Cy[a MIN Ipey3eTUX BaHCYACKUM
nopaBHamweM. Hanme, y3 TOKyMEHT KojuM ce 3acCHUBAjy ob6aBe3e AY>KHUK Ou
CBOM IIOBEpMOLy IIpeflaBao CariaCHOCT 3a 3aJy>Kewe padyHa. Takobe, Huma-
710 TOTLe’Yjyhu moTeHIMjan Koju 0Baj MHCTPYMEHT MMa KOJL jeTHOKPAaTHUX
wiahama ca OJIOKHMM POKOM MCIHyHewa obaBese. YoOUdajeHO je HamMe,
fa ce poba wmy pernpomarepujan Ko Hac HabaB/ba ca OIJIOKEHUM POKOM
mrahama, Iie ce Kao MHCTpyMeHT obe3behema mmahamwa mpenaje MeHuna,
oBfie 61 (HeBe3aHO 3a MEHUIIY Kao MHCTPYMeHT obOe3bebema) opmairherme
AvpeKkTHOr oBnamhema OWIO MHCTpyMeHT Iutahama KojuM IOBepmialg
Hartahyje cBOje moTpakuBame Ha TauHO yTBpheHM faH.

I[IpenycnoB 3a MacoBHMje Kopuiheme OBOT MHCTPYMEHTA je, TapajioK-
CaJlHO, MIOY3/JaHNUj) HAUMH CauMibaBaba U M3JaBama GakTypa Koje 61 oBUM
MHCTpyMeHTOM 6ute mnahane. MacoBHujeM Kopuurherwy 0OBOT MHCTPYMEHTa
jaKo CMeTajy IpellKe y cauumbaBamy (GaKTypa, IOTOTOBY OHMX 3a MAacOBHE
yCIIyre, Kao IITO Cy KOMyHa/IHE W/IU CIMYHE.
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10-12/2016. Ipenpar haruh (cTp. 111-123)

Predrag CATIC
Asocciation of Serbian banks

PAYMENT SERVICES, MANDATE-BASED DIRECT
DEBIT

Summary

Mandate-based direct debit is, as we saw above, a payment service which
to a large extent ensures financial discipline on the market. Using this service
a creditor is obliged to be more disciplined, serious and organized when taking
care of his own receivables, given that each misconduct, negligence and non-
accuracy in that respect leads to potential non-performance of those receivables.
Upon maturity, the debtor is obliged to provide a sufficient amount of liquid
funds to settle his liability, and each misconduct in this respect is immediately
visible to the creditor who can use the mandate data to, relatively easy, quickly
and efficiently, launch a procedure to collect the concerned receivables. Bearing
in mind that the level of non-performing receivables at the financial market of
Serbia has reached its peak, we believe that the instruments of financial disci-
pline, like this one, will become increasingly important and that mandate-based
direct debit will finally earn the place it has in most European Union countries,
becoming widely recognized on the Serbian market as well.

Key words: mandate-based direct debit, payment services, payment system,
collection of receivables, clearing and settlement, up-front
prepared restructuring plan.
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YIIYTCTBO 3A AYTOPE

Ynanak He 61 Tpebasno ga 6yme ny>xu of 16 ctpaHa of 28 penosa ca 66
3HAKOBa y pexy, ofHOCHO 28.800 3HaKOBa, (1)OHT Times New Roman 12.

YraHak Ha CPIICKOM je3MKy Tpeba ma 6yme mucaH hupummmom, ocum
CTPAaHMX pe4yl U pedyy Ha JaTMHCKOM je3UKY, Koje ce MUY JIATUHUIIOM U
Kyp3nBOM (KOCI/IM CJ10BMMa, OOJHOCHO I/ITaTII/IK).

UYnanak Mopa fa Ha IOYETKY Cafip>KU pe3lMe, Ca OCHOBHOM CaJpKu-
HOM M pe3y/nTaTuMa pajia, Kao U K/by4yHe Peult Ha CPIICKOM je3UKY, a Ha Kpajy
Takobe pesuMe 1 K/by4He peuy Ha eHITIECKOM je3auKy. Pesume mMoxe fja mma
HajBuIIe 15 pefoBa, HOK K/byYHUX peun MoKe fa Oyze HajBuILe cefaM.

Hacnos unaHka ce muile Ha CpefVHU, BeIUKMUM ciaoBuMa. Hacmosu
YHyTap WIaHKa MOpajy fa umajy cinenehn ¢popmar.

1) IIpsu Huso Hacnoséa — Ha CpefVHY; HyMepauuja: puMcKu 6poj (HIp.
L, II, III, uTA.); IpBO C/IOBO BENMKO, @ OCTajIa Maja.

2) [pyiu Hueo Hacnosa — Ha CpefVHY; HyMepalyja: apancku 6poj ca
tauykoM (Hmp. 1., 2., 3., UTA.); IPBO CITOBO BEMMKO, 2 OCTajIa Maja.

3) Tpehu nuso Hacnoséa — Ha CpefuHM; Kyp3uB (Koca C/I0Ba, UTANNK);
HyMepalyja: Majo CJI0BO asbyke ca 3aTBOPEHOM 3arpajioM (HIIp.
a), 6), B), UTH.); IPBO CIOBO BEJIMKO, & OCTA/Ia MaJa.

4) Yeinspitiu HUB0 HACTIO64 — HA CPEVIHY; HYMepaluja: aparcku 6poj
ca 3aTBOpeHOM 3arpazioM (Hmp. 1), 2), 3), UTH.); IPBO CTOBO BETUKO
a oCTasa Maja.
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10-12/2016. (cTp. 124-128)

Ipumep:

I Ilojam
1. Tepmunonoruja
a) Tepmunonoiuja y yiopegrnom tipasy

1) Hemauko npaso

YaHak ce Ipefaje y eleKTPOHCKOM OO/IMKY.

Pepaxnuja vacommca 3ajijp>kaBa IpaBo [a YIaHAK IPUIATOfM jefUH-
CTBEHMM CTaHJApAUMa ypehuBama M MpaBOMMCHUM IIPAaBUINMa CPIICKOT U
€HITIECKOT je3VKa.

ITPABUIA ODUTUPAILA

1. Kibure

a) Kmure ce nutnpajy Ha cnegehn Haumn:
uMe ayTopa, IIpe3uMe ayTopa, HAac/IoB Jiefla HaBefleH Kyp3MBOM, €BEHTY-
a/THO pefHM Opoj U3Jama, MeCTO U3Jjamba, TONMHA U3/ama, Opoj cTpaHe.
IIpumep: Mupxo Bacmmesnh, Tpiosuncko fipaso, 9. mspame, beorpap,
2006, 100.
Roy Goode, Commercial Law, 3rd edition, London, 2004, 429.

6) Kapa ce umtupa Kbura Bullle ayTopa, HUXOBA MIMEHA U Ipe3uMeHa ce
pasnBajajy 3apesoMm.
Ipumep: Iparuma CnujerraeBnh, Crnobonan Crnacuh, Komenitiap 3akona
o ciueuajHom dociiyixy, beorpan, 2006, 67.
Hubert de Vauplane, Jean-Pierre Bornet, Droit des marchés
financiers, 3° édition, Paris, 2001, 243.

B) Kmura kojy je HeKko nulie IpUpeRyIo Kao ypeRHNUK ce LUTHUPA TaKO LITO
Ce HaKOH IeTOBOT MIMEHa U IIpe3UMeHa y 3arpajiyl HaBOAY O3HaKa ,ypef-
HUK“ nn ckpahennia ,,yp., ogHOCHO ofroBapajyha osHaka Ha je3uky Ha
KOM je Kibura o6jaB/beHa.

IIpumep: Mupko BacupeBuh (ypepuuk), Axyuonapcka gpywiniea, bepse
u axuuje, beorpag, 2006, 27.
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YIIYTCTBO 3A AYTOPE ITpaBo u nmpuBpena

r)

1)

6)

B)

Fidelis Oditah (editor), The Future for the Global Securities Mar-
ket, Oxford, 1996, 74.

Heinz-Dieter Assmann, Rolf A. Schiitze (Hrsg.), Handbuch des
Kapitalanlagerechts, Miinchen, 1990, 55.

Kama ce mmrupa jemHa kmura opnpeheHor ayTopa, Kop ITOHOB/BEHOT
LUTHpama ce HaBOAY IIPBO C/I0OBO MMEHA ca TauKOM I Ipe3lMe, HAKOH
yera ce jjofiaje 6poj cTpaHe.
IIpumep: M. Bacupesuh, 102.

R. Goode, 431.

Kaza ce nuTypa Bullle KBbUTa UCTOT ayTOPa, KOJ, IIOHOB/bEHOT IIUTHPabha
ce HaBOAM IIPBO C/IOBO MIMEHA Ca TAaYKOM U IIpe3uMe, IIOTOM Ce Y 3arpajn
CTaB/ba TOAVHA M37aba, M Haj3as Opoj cTpaHe.

IIpumep: H. JoBanosuh (2010), 107.

2. Ynannnm

YnaHum ce untupajy Ha cnegehy Haumh:

VIMe ayTopa, IIpesyMe ayTopa, OTBOPEH) HABOJHMUIIM, HAa3UB YIAHKA, 3a-

TBOPEHV HaBOJHMIY, Ha3/B YacOINca Kyp3uBOM, OpOj 11 TOfIMHA M3/amba,

6poj cTpaHe.

IIpumep: 3opan Apcuh, ,Ydemhe y CKyNIITMHM aKI[MOHapCKOT APY-
wtBa‘, IIpaso u tpuspega, 6p. 1-4/2005, 23.
Klaus J. Hopt, ,,Aktionérskreis und Vorstandsneutralitit®, Zeit-
schrift fiir Unternehmens- und Gesellschaftsrecht, Nr. 4/1993,
535.

Kaga ce umtupa wiaHak BuIIe ayTopa, HUXOBA MMeHA U Mpe3VMeHa ce

pasfBajajy sapesoMm.

IIpumep: bouko >Kmekosuh, Karapuna Bemwosuh, ,Ksamurer xopmo-
paTUBHOT yIpaB/barba U TPXKUIITE KOPIIOPATUBHE KOHTPOTIE Y
ycnoBuMa Tpausunuje’, IIpaso u tpuspega, 6p. 1-4/2005, 43.
Michael C. Jensen, William H. Meckling, ,,Theory of the Firm:
Managerial Behavior, Agency Costs and Ownership Stucture®,
Journal of Financial Economics, Vol. 3, 1976, 307.

Pap, ogHOCHO 4IaHaK 06jaB/beH y OKBMPY 300pHMKA pajjoBa WM KIUTE,
KOjy je HeKO IPyTo /uile MPUPEANIo Kao ypefHMK, Ce LUTHpa Ha cnefehn
Ha4VH:

VM€ ayTopa, IIPe3uMe ayTopa, OTBOPEHM HABONHMIM, HAa3UB YIaHKA, 3a-
TBOPEHV HaBOJHUIM, Ha3UB 300PHVKA PajioBa, OHOCHO KIbUTe Kyp3u-
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r)

1)

b)

6)

BOM, Y 3arpajii O3HaKa ,,ypegHuK Wi ,yp.“ (»editor” wmm ,ed.“), ,,pemax-
TOP®, ¥ CJI. ¥ ¥IMe U TIpe3ViMe YPeRHNKA, eBeHTYanTHO pefHr Opoj 13ama,
MeCTO M3JIatba, TOIMHA M3atba, 6poj cTpaHe.

IIpumep: Hebojiia JoBanosuh, ,OTBapame U 3aTBapame IPUBPELHUX
npywmraBa‘, Akyuonapcka gpywinea, bepse u axkyuje (ypemHMUK
Mupxko Bacumesuh), beorpan, 2006, 307.

Roy Goode, ,, The Nature and Transfer of Rights in Dematerialised
and Immobilised Securities®, The Future for the Global Securities
Market (ed. Fidelis Oditah), Oxford, 1996, 110.

Kaga ce murupa jegaH wiaHak oppebheHor ayTopa, KOX IIOHOB/BEHOT
LMTHMPaba Ce HaBOAY IIPBO C/IOBO MIMEHaA Ca Ta4KOM I IIpe3yMe, a IOTOM
6poj cTpaHe.

IIpumep: B. PagoBuh, 164.

Kapa ce uutupa Bullle 4iaHaKa MCTOT ayTOpa, KOJ, TIOHOB/bEHOT IUTHPaha
ce HaBOJY IIPBO C/IOBO MIMEHA Ca TAYKOM M IIPe3VMe, IIOTOM Ce y 3arpaju
CTaB/ba OAMHA M3Jaka, ! Hajas Opoj cTpaHe.

IIpumep: B. Pagosuh (2014), 184.

Y cny4ajy fa y MCTOj TOOVHM ayTOP MMa BMILIE PafjoBa KOju ce LUTUPAjy,
y3 TORMHY M3[ama ce Bofaje TaTMHIYHO CI0BO a, b, ¢, d, ntp. mpema pe-
JoC/Ieny UMTHpama TUX pajioBa, HAKOH 4Yera cieay 6poj cTpaHe.

IIpumep: V1. Jaukosern (1995a), 16.

3. IIponucu

[Tpommcu ce nutupajy Ha cnefehy HauuH:

IyH HasuB IPOINCA, IIACKIO y KOMe je IMpONNuC 06jaB/beH Kyp3UBOM,

6poj rmacuia u rogyHa 06jaB/buBama, ckpaheHna 4., CT., Tad., OfHOCHO

nap. n 6poj ogpenbe.

IIpumep: 3akoH o mpuUBpesHUM ApyumTBuMa, Crymbenu inacHux PC, 6p.
36/2011, 99/2011, 83/2014, 5/2015, 4. 15.

Axo he HaBefjeH! 3aKOH IIOHOBO OMTY LUTUPAH Y pajy, IPWINKOM IPBOT

IUTUpama ce MoC/Ie Ha3uBa Ipomnuca HaBoay ckpahenuna mox kojom he

ce OH Jjajbe T10jaB/bUBATIL.

IIpumep: 3axon o maarHuM ycryrama — 3I1Y, Cnymcbenu inacnux PC, 6p.
139/2014, 4n. 4 cT. 2.
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B)

hi9)

a)

6)

YaH, cTaB U TavyKa [poINca O3Ha4YaBa ce ckpaheHumama 4., CT. ¥ Tad., a
naparpad ckpahenniiom map.
Ipumep: 4n. 24 ct. 1 Tav. 5 win map. 14.

[TpunnKoM IIOHOB/BEHOT LIUTUPaba ofpeheHor mpomca HaBOAY Ce BeroB
IIyH Ha3uB, OGHOCHO CKpaheHMIa yBefjeHa IPWINKOM HPBOT LIUTHPAh,
ckpahenuna 4., ct., Ta4y. win nap. u 6poj oppende.

ITpumep: 3aKOH O MPUBPESHNM APYLITBUMA, L. 7.
3ITY, un. 25.

ITponvcy Ha CTpaHOM jesUKy ce IIMTHUPajy Ha ciaefehn Haumh:

IYH Ha3MB IPOINNCA IpeBeleH Ha CPICKM jesVK, FOAMHA 00jaB/blBalba,
OJIHOCHO YCBajaiba, OTBOPEHA 3arpajia, IyH Ha3MB IPOINCA Ha OPUTMHAI-
HOM je3MKy Kyp3MBOM, eBeHTYaTHO cKpaheHnIja oy xojom he ce mpomuc
lla/be II0jaB/bUBATH, 3aTBOPEHA 3arpaja, ckpaheHuma Wi, CT., Tad. Win
nap. u 6poj oxpenbe.
IIpumep: Hemauku Tproauky 3akoHMK u3 1897. rogmue (Handelsgesetz-
buch), map. 29.
o6purancku Kommanmjckm 3akon us 2006. ropyuue (Companies
Act; nampe y ¢pycHorama: CA), 4. 67.

4. VIsBopu ca MHTepHETa

V3Bopu ca mHTepHeTa ce LUTUPAjy Ha crnefehn HaumH:

VIMe M IIpesyMe ayTopa, OMHOCHO OpraHusaluje Koja je IpUIIpeMuIa

TEKCT, Ha3UB TEKCTa, €BEHTYa/IHO MeCTO U TOiMHA 00jaB/bMBamba, afpeca

MHTEpPHET CTPaHMIle Kyp3UBOM, JaTyM IIPUCTYIIA CTPAaHMULY, ¥ 6poj cTpa-

He.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, Brussels, 2001, gocrym-
HO Ha afpecu: http://ec.europa.eu/internal_market/financial-
markets/docs/clearing/first_giovannini_report_en.pdf, 21.10.2008,
18.

IIpmnukoM NOHOB/BEHOT LUTHpama M3BOpa ca VIHTepHeTa HaBogu ce
IIPBO C/IOBO MMEHA ayTopa Ca Ta4YKOM I IIpe3uMe ayTopa, OHOCHO Ha3UB
opraHmsanyje Koja je mpuIpeMuIa TeKCT, Ha3uB TeKCTa U Opoj cTpaHe.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, 6.
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