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Hnucuiayiu 3a yiiopeono upaso, beozpad

EnekTponcko yropopno npaso

Ilpasnu aciexiuu enexiuponcke pazsene nodaiuaxa (EDI)
Y PO UNCKUM TUpancaKyujama

Pesznme

Eaexitiponcro yzosopHo tipaso je pesvaitiaiti wuiporoi kopuuhersa cicianoapo—
1308aHUX TTOOAIIAKA TIPUAUKOM 3AKBYHeHa TUpZosaukuy fpancakyuja. Kopuiuherse
KOMIJYIdlepa y 8eAUKO] MeEPIL 0AGKIUABA Il YOP3a8a 3aKby4erse yZosopd, cmarbyje
{powWKose jep ¢y 08UM HAHUHOM UCKDYHeHl Tailuprit QoKyMeniTi (OIyoa 1t Ha3ues
"Gesilaiiupra iipzosuna") u olliuitie y3es dolipurocu pagHoj cuZypHociti, Y 060j
obaacitin He locilioje iipasua tipasuaa, aau 3axsavyjyhu punyuily caobode yzo—
eaparba (aylloHomuju citipanara) y ceeitly cy ciisopenu muozu EDI modea ciiopa—
3ymit. Ykoauxo yzoeopue cilipae xene Oa UPABHO OCHAWKE CE0Jy WPIOGUHCKY
ipacaxkyujy aaxmwyyeny Kopuiuheres EDI, one flipeba da ce flo3osy na jedar 00 fioc—
iiojehux EDI Mooea ciiopasyma. EDI je akponus 3a "enexiliporncku fipenoc fioda—
twiara”. To je noea, copuecitiugupana iexHoA0ZUja Koja 3Ha4u TIpeHOC J0Z0B0PeEHIT
ciltandapousosarx llooaitiaka kopuwhersem Komiljyiliepa. Y 060j o6aacitiu ceaxarko
cy Hajpravanuju UN/EDIFACT koju tpedcitiasnajy YH fipasuaa 3a yiipasy,
lupzosuny u wpancitopi. Y oxsupy Komucuje YH 3a mebynapodno fipzosuncko
upaso (UNICITRAL) Mooea 3aiow o lipasHum aciiekiiuma eaexilipoHcKo? fipeHoca
itooatttara (EDI) owexryje ce y fipsoj fioaosuru 1966.200ume.

Knmy4ne pewu:  enexitiponcku iipenoc udaitiaka (EDI), eaexiiponcko yzo8opno
tipaeo, EDI modea ciiopazymu, Howumanay, dpumanay, HOCpeoHi,
002080pHOCIIL.
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¥YBoane nanomene

CHcTeM eNeKTPOHCKe pa3MeHe TojflaTaka y CBHM cdpepama TNpHBPEIHOT I
JIPYLUTBEHOr KHBOTA ce pa3Buja OpxKe Hero ILITO ce MO0 3aMHCIUTH 60-THX roHHa
Kajla cy ce MOjaBHId NPBH pauyHapH (kommjyTepH). OBy BpcTy KOMyHHKAlH]a Hajlipe
cy NPUXBaTHIIH MOCIOBHH KPYTOBH jep UM je OHa o0e30ebuBana Gp3HHY, CHTYPHOCT H
thunancmjcke yurrege. O o6uuHe nourre (Kaj je noctojana MoryhHocT fia ce nanipu
H3ryGe), MpeKo eKCnpecHuX uenopyka (express deliveries) i fax—a Ha CLieHy ¢y CTYTIHIH
pauyHapH, padyHCKN TepMHHand (Heke BpcTe KampuHr kyha (clearing houses) mnn
MOCpeIHEKa, KOjH Cy FOTOBO "IpeKO HOMH' KpEHYIH y MPOlec YKIawarma NalHpa.
[Touena je Tako emeKTPOHCKA "peBOMylLHja" KOjy. pasyMme ce, BOfe TeXHHYKH pa3—
BHjeHe 3emibe TpkuilHe npuspefe (CAJl u Janau, npec cBHX). YUMe ce CBe BHILE H
GpKe LLIMPH ja3 H3Meby pa3BHjeHNX H HePa3BHjeHAX 3eMaba CBeTa.

EfeKTpOHCKa TEeXHOTOTHAja je OCTOBHAM byIiMa oMOTYhIIa f1a y CBaKOM dacy
(roToBO MOMEHTATHO) A00Hjy HHGOpMalfje O CHTYalHjH Ha TPXKHIITY H (hAHAH-
CHjCKHM YCIIOBHMA CBOje 1 Apyrux chupmu. Th monain ce oGHTHO OTHOCE Ha 3apafe.
TIpofiajy, TMOBEPHOLE, MyXKHHKE, PaclofOXHBY TOTOBHHY H YOMNIUTE CTame Ha
padyHiMa. Ce OBO AONPHHOCH YIUTEaMa H TO He caMo Y TOr/ely TPOLIKOBa pagHe
CHare ¥ BpeMeHa y KoMe ce HHcpopMallija MOKe JOOATH, HEro H y Norely H30erapkba

rpellaKa 1o KOjHX MoXe Johi NPHIHKOM IpeKylaBamal ).

Y nATepaTypH Koja ce 6aBH IpaBHAM aclleKTHMa KopHITherka KOMIT)yTepa y yro—
BOPHOM TIpaBy M KOje ce CTOra Ha3HBa eJIeKTPOHCKO YTOBOPHO Npaso (electronic con—
tracting law) I eneXTpOHCKa TProsiHa (electronic commerce) HAPOYIHTH aKLEHAT ce
CTaB/ba Ha YILTeJe KOjy NMOCIOBHAM JbyIHMa oMoryhaBa GeclmanipHO NOCTOBaH-e

(paperless commerce)?). Mnave, Y YBOIHHM HanoMmeHama TpeGa JofaTH Aa je ynotpeba

KOMITjyTepa yBela HOBY CeMaHTHKY>), GH3 UHjer ce M03HaBakbha He MOTY YCMelHo pas—
YMETH HH NIPaBHH aceKTH yrnoTpede KOMIjyTepa Yy OCTOBHEM TpaHcaKlfjaMa.

ITpe Hero mrro ce npebe Ha naBame MofaTaka o NpaBUIAMa KOJHMA ce KOpHCTe
napTHepu EDI TpaHcakiHja (eIeKTPOHCKO ayTOHOMHO TPTOBHHCKO IIpaBO) H Ha
oOpajy OCHOBHHX IIPaBHHX IUTaHka KOja cé Y THM IpaBHIAMa "peryIuily”, Y YBOIHEM
HarmoMeHama Tpeba noasyhu fa KBanuTeT MopaTaka IOCTAaTHX MPEKO KOMIjyTepa
3aBHCH O]l KBaJIHTeTa MofaTaKa KOjH ¢y y ’era yHeTH. ENeKTpoHCcKa TpaHcMHCH]a H
oGpapa Hemajy 4apoOHy Moh /Ia oIpaBe KBalIHTET YHeTHX nofaTaka. Hanporus, onn
MOTY CaMo Jla Taj KBaTHTeT cMatbe. CaBpeMeHH, BP0 PaclpOCTPakeH MHT O MarjH

1.  Jenua on 3HavajHHX NPEHOCTH KOMMjyTepa je orpaMHa MOryhHOCT yCKNaHIITeba NOJaTaKa H,
3ABHCHO O]l HAUHHA HA KOjit C& KOPHCTH, HerOBHX NOTeHIHjana Aa ce WTefn Ha xapTrjn. Cmatpa
ce lla je y MpoceKy 3a jeany MebyHaponny nocnosry Tpancakuujy notpeGuo 100 noxymenata u
fa Takpa oKyMeHTalnja nopehana neny nociosre Tpancakuije 3a 10 nocto.

2. ¥ uynauky N. Christopher, EDI Evidence and the Vienna Convention, The Joumal of Business Law,
janyap 1995, nn. 21-35, ayTop HaBogH a Npema HEKHM NpOLEHaMa aMepHYHa dupMa ayToMo—
Guna General Motors Kopuwherwenm EDI ywtenn 200 fonapa Ha npoH3BofwbH NOjeARHAYHOT
BO3H7A 1 6 lo7apa no cBakoj (hakTypH.
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MallliHe H HeHOj HEMOTPeIUHBOCTH 3aXTeBa BHLIE cTaHAapie KBAJHTETa 33 NOjJaTKe
KOJH ce MOTY NOCTIATH NPEKO KOMIJyTepa, Hero LTO je TO cydaj ca TPajHiHOHATHEM
TexHosornjaMa. Kpanurer obyxsaTa MoBepee y TAYHOCT nojaraka (Hhp. Hema
IITaMIAPCKUX PEIaka). KOH3UCTEHTHY NPHMEHY 100po NeHHICAHUX CTPYKTYH—
PaHHX mnofaTtaka m nogoOHocT 3a ojipebeHy cBpxy (MOTYRHOCT fa ce 3a10BOLN
ofipebena notpeda).

[Topen xopuuthewa TepmuHa EDI y nocnenrbe Bpeme ce cge Buuie cpehe uspas
EC (Elektronic Commerce). ILITO je 10 MHOIHMA Y3Ke 3HaUere 0l OHora Koje ima EDIL
Moxna he Ha oBo muTame fa oprosopu Tpeha YUEDI Kondepenintja koja Hocn
HacnoB "ENeKTpoHCKa pa3MeHa nojlaTaka i elleKTPOHCKA TProBHHA y CBeTy H Jyro—
cnaBHjH", Koja Tpeba f1a ce ofp:kH y Beorpajy noyeTkoMm fetiemopa 1995. rosnue.

1. EnekTponcka pa3mena nonaraka (EDI)

IMpema HajjeIHOCTaBHH]Oj e DHHHIIN]H "eNeKTPOHCKa pasmeHa nofaraka” (Elec—
tronic Data Interchange — EDI) 3Ha4H pa3MeHy e1eKTPOHCKHX (DOpMATH30BAHHAX M0~
Taka KopuihemeM KoMITjyTepa. 3Ha4ajHo je ucrahu aa ce EDI pasmikyje of apyrax
€NeKTPOHCKHX KOMYHHKAllHja 110 TOMe IITO TPEACTaBba MPEHOC CTPYKTYHPAHHX

nogaTaka, Hajuenthe mpefcTaBbeH y Buay UN/EDIFACT cra}mapﬁa“). Kao H 10
HaYHHY Ha KOJH ce nofany Oenexe H IITHTE.

1.1. [To3uTHBHe cTpane Kopuuthema EDI

IMocroje MHOroGpojHe Kopuctd o7 ynorpeGe EDI y MOcIoBHIM (TProBaukm,
NpUBpE/IHIM) TpaHcakimjama. He ynasehn ferarbHitje y BAXOBY aHamu3y, MOIIo On
Ce YKa3aTH Ha OHE KOJH Ce CMaTpajy Haj3HauyajHHjHM H 300T KOJHX Cy HX MOCIOBHH
TbY[H TakKo pajo u 6p3o npuxsatiam. To cy:

3. Y peunux xopucHuka PC (nepconanuux pauyHapa, KoMmnjyTepa) ogaBHo cy Beh y ynoTpeGu
peun Kao WTo cy: "HHpopMauHoHn cynepayronyt” (information superhighway), enexrporcka
nowra (electronic mail — E-mail), eaextponcke kondepenunje (electronic conferencing).
nHpexTHe pesepeaunje (online reservation services), AupexTHe Sankapeke yeayre (online bank—
ing servises), nnpexTHe KynopuHe (online shopping). Cniute peun ce cpehy y apskabHOj ynpasi
(government/public services), oGpa3opamy (education programs}, e1eKTPOHCKHM EHIHKONEH—
jama (electronic repositories). HoBa TepMHHONOrH{a YCIOBHAZ je M3faBaibe KOMIMjyTEpPCKMX
pedHiKa H HaMeTHY/a NoTpedy ckpabennua Koje cy 1o0po no3nate OHMMA KOjH C€ Yy CBOjO]
npakcu Kopucre payynapuma. Te ckpahennue cy, unp. PC, E-mail, INTERNET, EDI u ca. Bruwe
o ceemy osome B. D. Hubaé, Information Superhighway, utanak y 3Gupun "TIpBu ckyn Kopic—
HHK& HHOpMaTHBHOT H IHauHr cictema”, nan. BETIT, Beorpan 1994, ctp. 65-77; 3anuMmbuBa
pasMHllbatba Ha OBY TeMy Mory ce Hah y unanky R. Lalonde, The Semantics of Doing Business
Electronically, EDI Window, 1995, xo. 1, nn. 1-3.

4.  UN/EDIFACT crangapau cy Ilpapuna Yjenumennx Halnija 3a eeKTPOHCKH NPEHOC NOXATAKA Y
obaactu ynpase, TproBuHe H Tpancnopra (UN/EDI for Administration, Commerce and Trans—
port). To je H#3 MehYHAPOAHO JOrOBOPERNX CTaHAAP/A, HMEHIKA, YIYTCTABA, BOJHYA 3 eNeK—
TPOHCKY pa3MeHy CTPYKTYHPaHHX NOflaTdka W HapOUMTO 3a pa3MeHy Koja ce OJIHOCH Ha
TPrOBHHY poOOM M yciyrama HaMeby HezaBHCHHX pauyHapeKHX HH(OPMAUHOHHX CHCTEMA.
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— ayTOMaTH30BaHM TEJEKOMYHUKAlHOHH HaulHH TIpeHoca HHcpopMmalmja cy
MIOKa3aHO jePTUHI]H 01 OHUX KOJH CE JIOCTABIbajy MOIITOM HIH KYPHPOM;

— cllambe H NPHMAHE eeKTPOHCKE HH(OMalllje je HeyYNOopeanBo OpXKH HAYHH OJT
CBHX 10 Cajia MO3HATHX;

— EDI oGe36ebyje Gosbi 1 akiny NpHCTyN noflaipama. 1o npeTnocTaBkoM fia je
100po CrpOBEIeH MOCTYNaK UyBaka IoJaTaka MHOro OpXke ce MoXe J00HTH YBHIT Y
CBE pesleBaHTHE MHopMallije, Hero 1ITo je TO cayuaj Kaj Tpeda npohn Kpos MHoro-
OpojHe nannpe, aciikie # JOKYMEHTalljy (YaK W Kajl cy CBH TH MOJaly JoGpo
cpebenn);

~ KOMIjyTepcKH 3alefexeH NojaTak je MHOTO TeXe H3MEHHTH Hero IanHpHH
nokymeHT. Ca opropapajyhuM KpHITOBaHMM MOMalMMa, H3Y3€THO je TELIKO
HeopnawheHOM JIHIY [1a HMa NPHCTYIL, fa H3MeHH uin danciuduKyje KOMIjyTepcke
JOKYMEHTE;

- HejacHohe y TpaHCaKLHJH ce CBOle Ha MHHHMYM, a TpelliKe Y TojalluMa Mory
JIAKO fla ce HeHTH(UKY]Y. POBEpPE U UCTIPABe;

- EDI je nosehao Ge30elHOCT H NMPHBATHOCT IIOJlaTaka M y TOM TIOLIENY je
CBaKaKoO CyNepHOpHHjH o1 OHJIO KOr [pYror Mo3HaTor npeHoca nogaraka. [Toctoje
pasHu noctynun obezbebera 3alITHTE MOjIaTaKa. a CTENeH Te 3allTuTe Hajuelihe
3aBHCH O]l LIEHE KOja ce I1ahia 3a XKebeHy 3allITuTy;

— JIAKO H Op30 OTKpHBamke rpelllaka lpeficTaBba JoaaTHy noeehaHy 3anrrury;

— €JIEKTPOHCKH JIOCHjeH 3axTeBajy Mame "MpocTopa’ Hero ManmupHH JOCHJEH.
CauMa, Koji ce OBOM NpoGiaeMaTHKOM GaBe, JacHO je 1a ce OrpOMHA KOMHYHHA T10/la—
Taka MOXe "CMeCTHTH" Ha JHCKeTe HJIH Yy KOMIjyTepe H TO CBe He TpaXH BETHKH
IIPOCTOP.

1.2. lta cy wepocrauu EDI?

Be3 oG3upa Ha cBe MO3HTHBHE CTpaHe Koje cy Hanpes HaBefleHe, TpeGa pehin f1a
EDI He npeficTaBmba caBpllieH cHCTeM 3a npobiaeMe KOMYHHKalja i pasMeHe moja—
Taka MOJIEPHOT MocnoBamba. OCHOBHIT IPOGIEMI BE3aHII ¢y 3a Heka orpaHnuera EDI
TEXHOJIOTTje Kao U 3a 3HauajHy MpaBHy pa3ybheHoCT Koja oHeMoryhaBa KOH3ICTEHTHO
peryicame OCHOBHIX IHTaHa Be3aHHX 3a eIeKTPOHCKO Mocnosatse. C OBUM Y BE3H y
JINTEpaTypH ce HapOUHTO yKa3yje Ha crefiefie YHHeHHLE:

- nocrojehn EDI cranpapau Hucy dneKcHOHIHH; ceM Tora, Gap 3a cafa caMmo
OrpaHiyeHa BpeTa MOPYKa MOXKe [l ce NIPHXBATH;

— EDI cranjapan Hicy KOMIIIETHH 1 B1IMa ce oMoryhaBa KOMYyHHKaIHja caMo 3a
JAUMHTHpaHU Opoj MHTaka y3 OrpaHiyesa y OMefly lBHXOBe H3MeHe;

— EDI cranpappu cy joru ysex y passojy. Hosuna EDI texnonoruje 3uaqu fa he ce
TEJIEKOMYHHKAIHOHH CTaHapH paliIHo MewaTH. bp3iHa kojoM he ce EDI kopre—
TATH yTHljahe Ha Op3uHy H3MeHe craHfapaa. OTy/a je H3y3eTHO BaXHO fla ce TauHO
OfIpe/l CTaHlapj Ha OCHOBY Kora je o0Oas/beHa EDI rpancakumja. Huje mpe-
MOPYYLHBO Jla ce Yy TOM noraejyy OHIo 1ITa npefnocrasba. Opa YHbEeHHLA MOXE f1a



Jenena Bunyc: EaekTponcko yrosopuo npaso (crp. 1-18) 5

HaMETHE 3HauajHe TepeTe JoKasiBawy Ha crpaii EDI nocnoBHuX mapTHepa. CBe JIOK
ce y TOj ccpeplt He cTBOpe ofpebernt oGiaji;

— Hekn KopucHuun EDI y ofaHocmma ca CBOJUM MOCTOBHHM TapTHEpHMa
NpHME Y]y He3BaHITHE BapHjaHTe CTAHIAPA, jep Y XXypOH HeMajy BpeMeHa J1a ueKajy
Jla ce 3BAaHHYHI CTaHfapiil NPHIArofe HAXOBHM norpebaMa; 0Ba BpcTa "caMo—[10T—
epuBama" (self-improvement) MoKe /1a H3a30Be 3HATHY KDH(pyBI-[ij ),

- npaBHO okpyxemwe EDI uuje Hurjie jacHo nedbiHncano. OBa HECHTYPHOCT ce Y
TIPABHIIM 11 NOCIOBHIM KPYrOBIMAa CMaTPa Kao PH3HK KOJU ¢e MOpa 030HLHO Y3eTH Y
003up NpuInKoM aHanuse kopuiithewa EDI TexHonornja. Moxke ce fecuti fa cyiosn
He npusHajy EDI TpaHcakimjy. 3aTo IITO 10 HBHXOBOM MHIIULERHY HE 3a[10BOJbaBa
YCIIOBE KOjH ce 3axTeBajy y nmormaefy micmeHe copme yrosopa. lllTa he cynou mmn
YIpaBHa Tefa la cMaTpajy oropapajyhuM JOKa3muMa joL yBeK Hije yrBpheHo (cyjcke
MpaKce rOTOBO HEMa, I1a cy cBe NpeTnocTaske Moryhe);

— EDI cucteMn cy H370KeHH PH3HLHMA YIPOXABakha CHTYPHOCTH (3allTHTE) N1a
1IMa MHIILUBEEA 1d CY Y TOM MOrJIely parmHBHji OfI MHCAHIX JJOKYMeHaTa. Y MHOTHM
ciayuajepuma nakuie ce Moxe yhu y EDI cereMm Hero y 106po 3ak/byyaHe KaGHHeTe y
KOjUMa ce 4YyBajy MOBEpIbHBH MOCTOBHH AOKyMeHTH. OBH PH3HI Cy CTBAPHH H
3axTeBajy IpHMeHY 100p0 OCMHIILEHHX TocTynaKa sarnure. C pyre cTpaHe elek—
TPOHCKO KoBepTHpaise (electronic enveloping)® u Bicoko pasBijeHl (copucTHIIp—
aHH) IPOrpaMH OTKPHBAaka FPelliaka MOTY 3HATHO J1d CMakbe CBE OBE PH3HKE.

1.3. Pa3n031 3a HeocTaTak 3aKoncke peryaatnse 3a EDI

HecnopHo je fgoKa3aHO [a 3aKOHCKa perylaTHBa 3HATHO 3a0CTaje 3a Tex-—
HonomKuM HanpetkoM EDI. He camo 11To Hema 3aKoHcKHX npomnmca (T38. hard law),
HEro HeMa HH cyfcKe npakce. [Ta OM ce Ta CHTyalHja YHEKOIHKO NMPAaBHO pellnija
IIHPOM CBETa IIpe JleceTak rogHHa MHore HauuoxanHe EDI acoiumjaimmje, Kao u
PErHOHATIHE i YHHBEp3aJlHe OpraHu3alje noyvene cy aa cacrasibajy mofen EDI cro-
pasyMme KojiMa ce peryimilly HeKa HajBaKHija MiTama Be3aHa 3a MOCIOBHE TpaH—
cakije Koje ce 3akmbydyjy kopuuheres EDI Texxonoruje. Ha mitame 3amiro je To
TAKO, YaK H y pa3sBHjeHHM 3eM/baMa y Kojima je EDI nogeo ja ce KOPHCTH Npe BHIIE
ox 20 ronmHa, yKasyje ce Ha MHOTe pa3iore Ol KOjHX je 3aHHM/LHBO yKa3aTH Ha
cinenehe:

5. EDI crangapn” je mpoTOKON KOMYHHMKALMja KOjH je HaMel.eH 3a WHpY ynoTpeGy i jacho
AeHHECaH 3a cBe UK Gap 3a BeaHKH Gpoj KOpHCHHKA.

6.  "ENeKTPOHCKO KOBEpTHpate" 03HauaBa KOMIjyTEPCKH focije HHdopMalHja Koje ce ofHoce Ha
TpaHCaKuKjy y nuTaiby. OBa Bpcra KopepTiipaka oMoryhasa la ce HEKOHKO Pa3iHuHTHX BPCTa
NopyKa nowasnke y nakety. [JlonaThu HHOPMALKOHHN JOCH]e MOJKe Ja ce KpeHpa it 1a Ce hHMe
yenoctasn MebycoGBHK 0fiHOC H3Meby pasauunTHX nopyka y nakety. "EnekTpoHckn agpecap”
MOKe N1a CaipH HICHTHTET MOUIN/BAOLA, NPEHOCHONA, MPETNOCTABBEHOT NPHMaoLa H ipyre
OnepaTHBHE perdcTpe W pyTHHCKE MHopmaunje. Buue o osome . B.D. Reams i L. Kitten:
Electronic Contracting Law — EDI and Business Transactions; Washington 1955, nn. 13-21.
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— CHara nocnoBHuX ofHoca u3mehy EDI naptHepa noficriye capecHo (good faith)
MOCTTOBAHLE;

- mocrojame EDI Mojien criopaszyma’) i ecpnkaco kopmmmerse EDI cranapaa y
BEJTHKO] MEPH je CMakHIO M0jaBy CMOPOBA; 3a PasfiHKy Ofl TPaAHIMOHAIHE TEXHHKE
IIpeHOca MopyKa (Kao IUTO je MOMTa Hian TenedoH), Ko Kojux ce delhe jaBrbajy
rpelike, Mazo je seposatHo ia he EDI nopyka Gutn HejacHa;

- EDI nopyka cBopi MOTyRHOCT Ipelllaka Ha MHHHMYM; CBECHE TOTa CTPaHKE Cy
CTIpeMHe JIa TOAEPHILY MaJje H CopagiyHe TPellike;

- YaK H Kaj ce crnop nojaeu MHorn EDI cnopasymu ymyhyjy Ha anTepHaTHBHO
pelnaBame (MHpere, apOUTpaka), a Cyil ce KOPHCTH caMo Kao ultima ratio;

— CY[IOBH HHCY NMOBOJbHH pOpYMH 3a pellaBare cnopopa Be3anux 3a EDI jep cy
CKYIH, IMpOliecH AYro Tpajy (IITo je He3aMHCIMBO KOJ TpaHcaklpja Kojl KOjHx ce
nocioBu 00aBIbajy 6p30). [10CTOBHE /bY/IH Cy JIOILTH 10 YBEPEHA f1a je MHOrO jefi—
HocrasHuje 1a cpojum EDI acoumjaizjama npefnoxe aa pesamupajy EDI mogen crnio-
pa3yMe H Ha Taj HauMH ja HX MpHIarojge HOBOHACTAJIHM CHTYyallHjaMa Hero ja ce
VIIYILITa]y Y CyJICKE CIIOpOBE;

- Hexkn EDI apankMaHH MOry fa npejicTaBbajy pesyITaT HejelHake MNpero-
Bapayke IMO3HUMje YFOBOPHHX napTHepa. Benuknm npoussobad, HIp., MOXe [a
HAMeTHe CBOje YCIOBe BEJMKOMPONajH a OBH OIleT CBOjHM NapTHEpHMa H3 Majo-—
npopaje. Yak HH Taja ce 0BA BpPCTa CIOPOBA He H3HOCH Tpe]] CY0Be K3 cTpaxa ja On
CY/IOBH MOTJIH f1a TIpe/Ty3My IIPOTHB OHUX KOji ¢y cacTasu/an Takse EDI Mopen criopa—

3ymMe ofipeheHe 3aKOHCKe TPOTHBMepe (penpecaJIHje)S).

2. Iloctojeha npasna npasuaa o EDI

Y oBoM sleny pedpeparta ykasahe ce Ha EDI mopen crnopasyme Kao # Ha Jipyra
TNpaBHa MpapHIa KojuMa ce "perynuury” e1eKTpoHCcKe KoMyHHKalje. Cpa Ta IpaBHa
npasuna, ceM Mogen 3akoHa UNICITRAL—-a, cy npaBiia Koja cy Hajuenthe cac—
TaBHune HaioHanHe EDI acolnjalmje KopucTehn ce jefHAM 0] Haj3HadajHHjHX HHCTH—

ryra OOMHraluoHor TipaBa = HHCTHTYTOM a)'TOHOM.}IjE BOJLE YTOBOPHHX CTpaH 9).

Ortyna, TO HHCY TIpaBHIA KOja cy JIOHeNa H YCBOjHJIAa 3aKOHOJaBHA Tena IOjeIHHAX
ApXapa, alaf Cy OHa MO CBOM NMPAaBHOM JIejCTBY HCTOT paHra YKOIHKO Ceé YTOBOpHE
CTpaHe Ha WHX no3osy. Hakie, cajansba ¢hasza je caMo "NMpBH KOpak" KojuM ce, 6e3

7. O EDI mojen cnopasyMitMa Kao ayTOHOMHOM i "Mekom" npasy (soft law) Guhe pume peun
KacHHje.

8. B.D.ReamsilL.J. Kitten, op.cit., nn 11-13. Aytops neriuy fa 64 CYLOBH Y OBAKBHM Cly4ajeBHMa
MOLJIH fla cMaTpajy fa Cy TakpBe KnaysyJle jefHocTpaHe, a €y CYNPOTHE AHTHMOHONOICKOM
3aKOHOJJABCTBY H NpaBy J0jalHe KOHKYpPeHLHje i 1a X CTora NporiacH Kao HHILTase.

9. ¥ jyrocnopenckom 3aroHy o oGAHralHonuM ofHocHMa (a cniune doMysalije cagp:ke roroBo
cBH rpabancky 3akonuuy y cety) y un. 10. ce nasogn: "Crpane y o61HraldoHHM OIHOCHMA Y
croGofiHe, y CpaHiiaMa MPHHYIHAX NpoNHca, jaBHOT MOpeTKa H npobpux oGHyaja, na cBoje
OfIHOCE Ypejie 10 CBOjoj BombH "
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003Hpa Ha HEroB 3Havaj. He MOry [a pellle MHOTA NHTakba KOja ce jaB/bajy NpHMEHOM

CIEKTPOHCKE pA3MCHE nojara Kalm.

2.1. Hannonanuu EDI mones cnopasymu

Kako npoctop unaHka He J03B0/baBa Ja ce Gmike oGjacHe monen EDI copa-
3yMH, 1a OH ce BHXOBOM aHATH30M NOKa3ane CNMYHOCTH H Pa3fiiKe y HAYNHY per—
yiHcarba ofipeheHNX MiTamka, OBOM NMPHAMKOM he ce TH cnopasyMi caMo HaOpojaTH:

- EDI acouujauija Bennke Bpuranuje caunniia je Cranpapaun EDI ciopasym
(Standard Electronic Data Interchange Agreement), Kojit je 1mo4eo ja ce npHMemYje
1989;

- AMepnuka Acolmjalmja ansokarta (American Bar Association — ABA) je
caunHuna Mopen EDI cnopasym (Model Electronic Data Interchange Trading Partner
Agreement), KOjH je. 3aje/IHO ca KOMEHTapOM U lofialiima, objasimeH 1990;

®paHiuyckn MebyHapomuu LeHTap 3a HcTpaXHBaka H IpoydYaBama IIpaBa
HHopmaTHKe 1 TenekoMyHukauja (Centre International de recherches d'etudes du
droit de I'Informatique et des telecommunication — CIREDIT) cacrasuo je jBe Bpcre
Tumnckux yrosopa 3a pasmeHy (Contract—type d'interchange EDI) 1991.

Cnnuas cropasyM NocToju y KaHajacke' apxkasi KeeGex (Echange Electronic de
Donnes) koju je 1990. yesojuno Munucraperso KeeGeka 3a KomyHnkaumje. Y Ayc—
tpanuji EDI caset Aycrpanuje (EDICA) 1989. yepojio je Monen EDI ciopazym.

2.2. Pernonanun cnopasymi o EDI

Csakako f1a je 3a pernod Espone HajsaxuHjH eBponcku Mopen EDI cnopaszym
Koju je y Buay IIpenopyke Kommcnja EE3 ycrojina 1994. romne!V. Topen Espon-
ckor EDI crnopazyma OpraHnsalja 3a pasmeHy nojaTaka TeJeTPaHCMHCHjOM —

ODETTE (Organisation for Data Exchange by Teletransmission in Europe) je caunumia
Bonuu 3a ciopasyme o pasmern (Guidelines for Interchange Agreements) 1989. rommse.

2.3. Mehynapoanu cnopasymn o EDI

MebynaponHa Tprosuncka komopa (MTK) je 1988. cacrasuna JegHooGpasHa
TIpaBAIia NMOHaIllaka 3a pa3MeHy TProBauKHux IofaTaka TenetpaHemuchjoM (Uniform
Rules of Conduct for Interchange Data by Teletransmission — UNCID). ITpasuna
UNCID cy nocmyxuna MHoruM HauposamHam EDI aconmjanmjama ga cactase cBoje
Mopen cnopasyme o EDI.

10. Y ny6ankauunjn Mebynaponne Tpropuscke koMope (MTK) koja Hoci nacnos Standard Elec—
tronic Data [nterchange Agreements (nyGn. Gp. 517, Ilapu3 1993) y Kojoj cy, nope omuITer TeK—
cra A. Boss i J. Ritter, o6japbenn u najpaxuuju EDI mogen cnopasymu, ykasyje ce (ctp. 122) na
npearoeop y3 I1pasiaa MTK y koMe ce noaisnaun ia ca Ta npasuna o EDI npeacrasmbajy camo
"npuBpemMeHro pellere” (interim solution).

11. TIlpeson Esponckor Mogena EDI cnopasyma (European Model EDI Agreement) on 1994. rogune
oGjasmeH je y ny6aukaunju YUEDI Forum 1994, 6p. 2. ctp. 5-8. :
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2.4. Haupr mojei 3akona UNCITRAL-a o npapnum acnekTiMa eJieKTPOICKOr
npenoca nogaraka (EDI) u cponnm cpeacraiuma Komynukanuja

Ha ocnoBy nocrojehnx HaupmoHamHnx H pernoHanHux mofen EDI crnopazyma
Komucija Yjenumwennx Hauuja 3a MehyHapoaso npago (UNCITRAL) npunpemia je
Haupt Mopen 3akona o EDI u cpoiunm cpepicrimMa komyHkatuja (Draft Model Law
on Legal Aspects of Electronic Data Interchange (EDI) and Related Means of Communi—
cntions)m. Haupr je npefsiokeH Kao jefiHa Of] Tauaka JIHeBHOr pefia 28—0r peToBHOr
ropunmer 3acefilatba UNCITRAL—a Maja Mecenia 1995. rogune y Beuy.

ITocne 030H/BHIX NpUMEtH KOje Cy Y TOKY IHCKYCHje cTaB/keHe Ha HaupT Mopen
3akoHa 0 EDI u Hecriopasyma o Tone fa i Mopen 3akoH TpeGa fia ce OTHOCH caMo Ha
OecnannpHy Tpropuxy (paperless commerce)'®) mmir wa EDI y cBAM obmnacTuMma y
KOjHMa MOXe J1a ce KOPHCTH, OJUTYUEHO je J1a ce yeBajame 0Bor Mofien 3aKk0Ha OfImoXII
3a cnejiehe sacename Komucnje y Boyjopry 1996. roante.

3. Heka ocnoBna nuTaiba eJIeKTponcKor npenoca nopartaka (EDI)

Kon enexrpoHckor npeHoca nogaraka (EDI) noctoju Bemmku Gpoj yaecHKa Kao
H JIHILla KOja PYKYjy OHMpeMOM KOja je HaMeH-eHa 3a eleKTPOHCKH MPEHOC Mofjaraka
€JIEKTPOHCKHM ItyTeM. [la HNaK, MocMaTpaHo ca CTAHOBHILTA TIPaBa, Ha CLEHN CY [IBE
BpCTe OfIHOCAa M TpH (riaBHa) yuecHuka. To je mpe cpera HerocpelHn ofHoc (on
pauyyHapa—[lo—pauyHapa HAH computer—to—computer KOi Kora ce ToOjaBbyje
noumsbanall M NpuManal, MOpyKe. Kao H OJHOC IIPeKO MOCpefHHKa YciyTa
KopHIThemeM IOCpeHIKa Yeayra Wil cXeMe JOAaTHHX BPEJHOCTH TPAHCMICHOHOT
cucrema (Service Provider mmr VAN — Value Addes Network System).

YroBsopHe cTpaHe (nolmbanal, i NpHManall MopyKe) MOTY, ainl He Mopajy. 1a
KOpHCTe IocpeHiuKe yenyre. MebyTM, H3 MHOTHX pasjora OHe TO YHHE LITO je Y
HHTEPECY He caMO YTOBOPHHX CTpaHa, Beh I NpeHoca y LEeTHHE 1 IIPpaBHe CHIYPHOCTH
TAKO TOCTATHX MOPYKA.

3.1. EnekTpoHckn eKkBuBaieHT 3a "micmeno" u "nornme"

MHora 3akoHojaBcTBa npefsubajy ga ce (HapoUHTO Y MOIMEY Ba/baHOCTH 1
JIOKa3He cHare) HeKH OfI IOKyMeHaTa KOjH Cy BE3aHH 3a IIOCTOBHY TPAHCAKLH]Y MOopajy
CAUMHHTH Y THCMeHO] hopMH 1 Mopajy 6uTH nornucann. [Tocraprba ce MUTame fa Iu

12. Komucuja YH 3a mebynapoano TprosiHCKo 1paso. Koja je ochoBaia 1966. ronute, 1o cana je
JIOHENa pa3snyNTa NpaBHia: KOHBEeHLNje (Kao HajBHiuN cTeneH MebyHapoiHe yHH(MKaUnje),
MOfle 3aKoHe, jefinoo6pa3na npapina, ofude i cn. Mojen 3aKon HMa 3a IHb 1a HALHOHATHOM
3aKOHOABILY MOCTYIKH Kao Y30p NPHINKOM H3Paje APYIiX Npomica O MaTepiji Koja je npen—
MeT Mojien 3akoHa. Mako ceaka fipyKaBa HMa CyBepeHo Npaso fla YCBOjH MOJEN 3aK0H ca Hau Ges
H3MEHA, Y UHBY NpaBHe CHIYPHOCTH NOKELHO je a Te H3MeHe GYIY MitHIMaIHe.

13. Buno je npepnora (Kuna, CAJl, Mexciko o joll HeKe 3eMibe) fa ce HMe 3aKOHa NMPOMEHH Y
Mogen 3akon o enexrponckoj Tpropunu (Model Law on Electronic Commerce).



Jenena Buayc: Enexrponcko yrosopuo npaso (crp. 1-18) 9

he EDIFACT nopyka fa Gyjie npaBHo BambaHa iin he je cyn (apOurpaka) 3a ciyyaj
cnopa opbauuty. Kao 11To ce B, 0BO HHje aKaIeMCKO Hil TEOPIJCKO nmATame, seh
MATaE KOje IIMa BaHPEIHO 3HaajHe NMpaKTHIHE NMIIHKAIHje.

Y muorum EDI cnopasymuma Hanmase ce ofipesibe y KojiMa ce HaBOJM Ja ce
CTpaHKe YHanpej cnaxy ga he nopyka nocnata kopuitthewem EDI ja ce ematpa kao
na je gatay "nucmero]” hopmi i f1a je "noTnicana” o crpaHe OHOTa YHjH ce MOTIHC

3axrTena M}.

Osa mirratsa 1o61na cy HapounTi 3xayaj y Hauprty Mosien sakona UNCITRAL-

A o EDI npenocimal® y komMe cy nata Heka npasina 3a TyMauce €MeKTPOHCKOT
nmoTmica u nucMexe ¢opme. Tako ce y normey "notnuca” Hasoge crefehn yenosn
Koje Tpeba HCIYHUTH J1a Olf ce eleKTPOHCKOM MOTMHCY jlajia HCTa NpBHA CHAara Kao
OHOM KOJjH j€ CBOjepYYHO JaT Ha JOKYMEHTY. Tn KpaTepijyMmi cy:

— [1a ce KOpHIIheHOM METOIOM MOXe YTBPANTH MONIH/banal] OpyKe, 0] yeIo—
BOM Jla Cé Ha4HH HAeHTH(HKalHje MOpYUHOola V JaTHM TProBaYKHM OKOJHOCTHMA
cMaTpa Kao "pasyman MeTon” o0e3bebera NPOTIB HeayTOPH3OBAHHX MOPYKa;

= aKo cy MeTOJ1 yTBphiBara NolLMbaolla yeariaciulg n3Mehy ceGe nonnuwbanaiy i
IpHMarall Kao MeToj Koju he ce y Te cBpXe KOPHCTHTH.

Kajq je peu o exBuBaneHTy 3a "macMeHo" y Hanpty Monen 3akona UNCITRAL-a
(w1.5) ce HaBoau 1a he ce TakBa ITOpyKa cMaTpaTH Kao NMOpyKa Koja je ociara y Iic—
MEHO] hopMil "aKo je uHcOpMalja caipXKaHa y TaKBOj MOpPYLH JIOCTyNHa Ja Oyje
KopuutheHa" y HeKoj crefehoj Tpancakuuju. Haupr Mopen 3akoHa nokyiao je ga
Habe OfIrOBOp H 3a €JCKTPOHCKH €KBHBAJNEHT 3a "OpHTHHAN", jep ce y MOCIOBHHM
OHOCHMA Y MehyHapO/IHOj TPrOBHHH BP0 YeCTO TPAXKH HCIOCTaB/batke " OpHIHHAT
AOKyMeHaTa" 11a O YrOBOPHE CTpaHe OCTBApIije HeKa cBoja Npasa (OTBapamke TOKy—
MEHTAPHOT aKpeIHTHBA, HIIP.).

3.2. Caamse H OTBpJa NpHjemMa NOpPyKe

EnexTporcka pa3MeHa MofaTaka pacrolake TeXHHKOM 9HjuM KopHIIhemeM
TONIMbanall MopyKe MOXe TOTOBO MOMEHTAMHO fla Oyfe obaBellTeH Ja je Mmopyka
cturna Oes rpeiaka (y norznegy chopmara i cuitakce). Kopucumm EDI koju Xee
N1a ce OCHTYpajy /1a je IOpYKa HeNpOMeHeHa CTHITIA MOMIBAOLy KOPHCTe ce (hopMy—

14. Kap je peu o "nornicy” MHOra 3aKOHOQaBCTBa Taj NOTINHC He 3axTeBajy H3 4McTO hopMman—
HCTHYKHX yenosa. HanpoTis, TiMe ce cTBapa HenoGHTaH 10Ka3 la CTpaHa Koja je cTaBiaa CBoj
MOTIHC HMa HaMepy fia je TakaB JOKYMEHT paBuo obasesyje. Ha Taj naunn "normuc” cayxu ga
ce YTBPAM BEPOAOCTOJHOCT (ayTeHTHKalja) MHla Koje ce obaBesyje. [Ia GM nopyka nocnata
kopuithetbem EDI HenyHiaa 3axTeBe KOjI ce Tpaxe y NOTIefy NOTNHCA, MOpajy ce 0Ge3bennTH
CBH YCIOBH KOjH C€ Y MOriefy CHrypHOCTH H HHTErpPHTETA TAKO NOciaTe MOpyKe 3axTesajy y
mopnen EDI cnopasymy.

15.  Bunu poxyment UNCITRAL-a A/CN.9/406. nostueT na 28-om 3acenarsy Kosucuje y Beuy (2-
26 maj 1995). Y anekcy fokyMenTa 1aT je HaupT Mopen 3akona kojit je GO npeaMeT pacnpabe
Ha 28-om 3acepawy UNCITRAL-a, anu Tom npuankoM nuje ycsojen, seh je eropo ycpajare
oanoxeHo 3a unyhy (1996) ropuny.
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JALMjOM Kao IITo cy "dyHKIMOHANHa NOTBp/a" WK "mnpopepa npHjema' — ILUTO je
eKBHBAJIEHT 3a popMynalfjy Koja ce y 0OHUHOM I10CIOBakhy Ha3luBa "3axTeB 3a 0B~
paTHIM peliertcom”. OBo Mozke J1a Oyie 3HauajHO aKo Yy BE3H Ca TPaHCaK1MjoM Koja je
3akspyueHa kopuitheweMm EDI jobe fo cniopa.

Muoru EDI Mopien criopasymu He cajp:ke 00aBe3y NpHMAaolia ja NOTBPIH MpHjeM
nopyke. ITpakca norsphusama nopyke 04 OHla KOpHCHa (MOXJa He 3a CBe TpaH-—
cakumje). jep 61 ce HOMe OaroBpeMeHO OTKpHiE TPElIKe y NMpeHocy. Y OOHYHOM
NpeHocy TNOTBpfa IIpHjeMa HeMa HHKakBO MpaBHO JejcrBo. OHa je MpocTo
obagelTee NpUMaolia fa je MopyKy NpHMHO (HIH f1a je Y MopyLH MIPHMETHO HeKe
rpeike). YKonuko ce, Mehyrum, y Mojien EDI cnopasyMmy ca KojuM cy ce yrOBOpHe
CTpaHe carsiacuiie, HaBOJIH jla Ce 3aXTeBa NOTBpJla MpHjeMa, TOTPeGHO je ¢ THM y Be3H
OflpeTH KakBe he npapHe nocjefulie HAacTYIHTH 3a CTyyaj [a ce IOTBpa He
noirabe. OBO je HAPOUHTO BAaXKHO Kajl je Clame MopyKe H HheHa NOTBp/a Be3aHa 3a
¢hUKCHE POK (HIIp. clake NMOHY/a y BE3H ca JLHTAIH]oM). Y Be3l ca POKOM NpHjeMa
nopyke, ctpate y Mojien criopasymy Tpeba TaqHO fla ofipejie Kaja he ce cMaTpaTh Aa
je nopyka npummena'®).

3.3. MU3onauenu npeHoc nopyke

¥ EDI koMyHHKallHjaMa MOXe /la ce JiecH jia Aobe 10 H3omaveHor npeHoca (gar—
bled transmission) Koji ce pa3mukyje ofl TpellKe y MpeHocy (0 rpellke y npeHocy
MOXKe J1a Tobe Hnp. yKomnko ymecto 100 jeminmia kommjytep otkyua 110 wan 1000
jenunmia). HM3onauenu npeHoc 3HauH MOPYKY KOja je HepasyMIbHBa, HEUHTKa, 30p-
kaHa. OBa ppcra "HeflocTaTKa" Je yennha Koj €1eKTPOHCKOT NpeHoca a Makha Kojl
NpeHoca KOjH ce BpLIM KopHulithemheM Manmpa. Y OBaKBHM cITydyajeBHMa TpHMaall je
Ty’KaH Jla NOIIM/bOLla 00aBECTH a MOPYKY He pasyMe. Moxe ce IecHTH Ja pAManal|
HHje y cTatby 1a WIEHTHHKY]e TOUMBOLA MOpYKe, Y KOM Clydajy 3axXTeB y MOrneny
crama obaBellTera NnocTaje HecMUCIeH OH, y CTBapH, He 3Ha KoMe Tpeba J1a morabe
IIOPYKY). ¥ TaKBHM CJIydajeBHMa TAKO MOcjaTa MOpyKa He NPOH3BORH OGMIIO KakBO
TPaBHO JIEjCTBO.

3.4. IToBep/LHBOCT M 3aIUTHTA JIHYHHX N0/1aTAKA

Y MHOTHM 3eM/baMa JIOHETH Cy NMPOITHCH KOjH ce OTHOCE Ha 3aAILUTHTY THYHOCTH H
MofaTaka Be3aHHX 3a MOjejlifHlie W YOBEKOBY MpHBATHOCT. Y Bemnkom Gpojy EDI
MOfien cropasyma, Takobe, nocroje oapefibe O NMOBEPILHBOCTH M 3AIUTHTH MOga—

16. Tlurarme MOMeHTa Kaja ce cMaTpa fia je MOpyKa MPHM/bEHA BaXKHO je 300r TOra WITO pasHi
npaBHK CHCTeMH NpefiBibajy pa3He MoMeHTe 3a Koje Beayjy npsjem nopyke. C TUM y Be3du
NoMik:Y ce caefieht MOMEHTH: MOMEHAT Kajla je mOpyka nocnarta; Kaja je MpHMIbeHa; Kafa je
npijeM noTepbeH Ofi CTpaHe NpHMaola WAM Kaja je NpiManal casHao 3a CapXHHY MOpyKe
(Teopuja cnatba, npujema, noTepae U casnara). Cbe 0BO je ofl 3Havaja 3a onpebubaibe MOMEHTa
3aKJbyueH:a yroBopa, a 3aTHM | 3a POKOBe KOjit TeKy off Tor MomeHTa. Pasun monen EDI cnopa-

" 3yMIf C OBHM Y BE3H HMajy pasiHunTa pellierha, 11a je 0 ToMe NOTPeGHO BOAHTH padyHa.
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taka!”), Oryna ce ematpa ja mogaiu Koji ce 11a7by eNEeKTPOHCKIM IyTEM He CMejy f1a
Oyay y KOJIH3HJH ca IPONHCHMa KOji ce OIHOCe Ha Ty BpeTy 3aiurthte. [Ja 61 crpaHke
3alITHTHAE CBOJY NMPHBATHOCT HIIH NMPHUBATHOCT NMOfaTaka Koje 11a/by MPeKo KOMII—
jyTepa OHe ce MOry CropasyMeTH fa Kopucre noceGaH oGIUK 3alITHTE Kao ILTO je
METOJI KPHITOBaKa y MEpH Y K0jOj je TO JOMYIITEHO PaBOM HHXO0BE 3eMibe. EBpon—
cki Mofien EDI cniopasym ¢ oBHM y Be3H HaBOJIH fla 3a CJIyuaj fla Y HEKOj OJ] 3eMalba
EBporicke 3ajefiHulie He MOCTOje NPOMHCH O 3aIUTHTH THYHAX [TOAATAKa, Y TOM CIydajy
ce Mpe/Taxe f1a ce "Kao MHHHMYM cTaHaapaa nomryjy oupentde Kousenimje Casera

EBporie 0 3aIITHTH NOje/INHLA Y OIHOCY Ha ayTOMaTCKy oGpajry THUHIX mojaraka ).

3.5. 3anucuBame H CKIaJHIITeILe MOJaTaAKa

Csaka crpana koj1 EDI rpaHcakiije je Iy>XHa Jla XpOHOMOIIKH H Y HEH3MEHEHOM
BH[Y BOJH peructap nociatux u npumbennx EDI nopyka. CrpaHKe Mory a ofpee
BpeMe (POKOBE) Y KOMe ce OBaKBH IOjlalll MOpajy YyBaTH, ¢ THM LITO ce Yy mopies EDI
cropasyMuMa ofipebyje HajayH poK (0GHYHO TpH FOJIHHE) Y KOME Cy CTPAaHKe Ty>KHe
Na 4yBajy rnocnare ofHocHo npumibeHe EDI mopyke. Opa oGaBesa je rnosesaHa ca
NUTalkHMa Mope3a, PauyHCKe KOHTpoJe H NMpopepa Apyrux Bpera. C OBHM y Be3H
notpeCHO je fa cTpaHke Oyfy ylo3HaTe 3a 3aXTeBHMa Koje y TOM noriefy Hamehe
MOPECKO 3aKOHOJAaBCTBO H CITy>K0e KOHTPOJIE ! IIaTHOT MPOMETA.

Y nornefly ck1auITeka (storage) nopyka EDI Mopexn criopasymu nipeisbajy na
H MOIM/banall H MpHMaall YCKJIajHlliTe MOpyKy y opMaTy y KOMe je mociara
(npaMibena). Muorn HaunoHanHn EDI cnopasymu npepsrbajy npaso Koutpose EDI
PEerHcTpa HajMarme JeTHOM FOMIIM-E, KaKo OH ce Ha Taj Ha4YiH (pupMe OCHTypane Off
IIPHIOBOpa MOPECKHX H IPYTHX BIAaCTH NPHIAKOM H3BplllaBakbha 0OaBe3a Koje uMajy
10 TOj OCHOBH.

KopHer Bobera perucrapa nocnaTix H IPEM/bEHEX OPYKa HajOoLE ce MoKasyje
y cIydajy crnopa Kajia ce KOMITyTepcKH 3arucaHa HHGOpMallija MOXe MOIHETH CyIy
Kao /0Ka3 f1a je ofipeheHa pajmrba H3BplleHa (WM Huje u3BpiueHa). C oBHM y Be3H
npensaba ce u obaBe3a cTpaHaka fla he oMOryhHTH Ja "eleKTPOHCKH H pauyHapcKH
sanucH Oylay NaKO JIOCTYIHH, [la Cy y cTamy fAa Oyoy pernpofyKOBaHH y JbYACKH
YHT/EHBO] POPMH H J1a MOTY fia Oy/Iy LITaMIIaHH aKo ce TO 3axTeBa .

17. Tako ce, unp. y un. 7 EBponckor Mofien cnopasyma Hasogu ja he ce cTpanke "oGe30eqnTH fa ce

g nopyke Koje caip:xe HHoMallije Koje Nolibanal cMaTpa NoBepIbHBHM, HIIH ce 06e cTpaHKe
CI0KE Y3ajaMHO 1a Cy NOjaluH NoBep/bHBH, O4YBajy Kao NMoBepbiBe U Hehe' HX OTKPHTH HHTH
ROCTaBHTH GHIO KOjUM HeoBnautheHHM NHLIMA, HUTH he HX KODPHCTHTH 3a GHII0 KOje LuibeBe
ceM OHMX 3a KOje Cy cTpaHKe HaMmepasale 1a HX KopicTe". ¥ ucTom unaHky (cT. 2) ce HaBoju fa
ce Hehe cMaTpaTH "a cy NOpYKe NOBEPILHBE ¥ MEPH Y KOjOj CY ... IOCTYNHE jaBHOCTH",

18. Konpenunja Capera Espone 6p. 108. on 28. janyapa 1981, rogune.
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4. Heke op ocnopnux o6ase3a yropopunx crpana

4.1. OGape3a y mor/jiejly Ta4l10CTH NOPYKe

Hajsehn 6poj EDI ciopasyma Hamehy nipivapHy obagesy Nounsbolia 3a TaqyHocT
(accuracy) mojiaTaka Koje liabe OMIO HENocpelHO W NpeKo rnocpeiHika. OH,
Takobe. ofiroBapa i 3a no3mHKe (posswords) Koje ce KOpHCTe KOJI TaKBHX IIpeHoca.

Kan npumanau, mpaMu nopyky oH he Hajuetrhe fa npuMeHi yoOHYAjeHH MTOCTY—
13K f1a O ce yBepHO Y IIEHTHTET MOII/BLAONA It CTPYKTYHPaHH HHTETPHTET TIOpPYKE.
YKOMHKO Glt MPUMEHOM TAKBOT NOCTYNKa Npopepe Gua OTKPHBEHa Tpelika, 0 ToMe
Tpeba, 6e3 omararmka, 06aBecTnTH MOUIILAONA.

4.2. O6agese y noriaejy 6e36e110CTH NOPYKE

O6asese y norneny Ge36eTHOCTH MOPYKe CTPaHaKa cacToje ce Y npely3iMamy o
OfpKaBamy MocTynaka Kojuma ce obe3debyje 3allTHTa MOpyKa NMPOTHB PH3HKa Of
HeopnalheHOr NpHCTYIa, O H3MEeHa IOpyKa. Ofl [OlH:E, YHIIITEeHa Uil ry0HTKa
nopyke. OBHM MOCTYITLIMA Ce BPLUH NPOBepa MopeKia, HHTerpaTeTa i NOBep/bHBO—
CTH NOpYKe. YKOMHKO Ol ¢e NPHINKOM OBHX NOCTynaka yTBp/IHIIO [1a MOpyKa cafpKu
rpeiike, npuManain Oi OHO AyXaH (Kao 1ITo je TO Beh paHije yKa3aHo) da O TOMe
oGaBecTH noumbola y oapebenom poky. Ilpumanall He cMe jia TOCTYINH MO TaKBO)
TOPYLH TIpe Hero 10To Ao0Hje HHCTPYKIHje KaKo /ia NOCTYITH.

O6asese y nornedy 6e30eJHOCTH NOPyKa HMajy 3a 1[HJb [Ia ce OTKIIOHH cBe 1ITO 01
MOLJIO J1a JIOBEIe [0 HeTauHUX. MOrPeITHHX W NpeBapHiX nojaraka. Ha nurame
KaKo ce To Moxe noctihu, EDI Mofien cnopasymu HaBojie crefehe:

~ Jla ce y CropasyMy HJIH YTOBOpY HaBefle MHHHMYM 0e30e[HOCTH KOjy cBaka
CTpaHa MOopa Jla rapaHTyje;

— Jla ce O] CBaKe CTpaHe 3axTeBa Jla KOpPHCTH "KOMEpLHjalIHO pa3yMaH" HauHH
Oe30eHOCTH NpIIHK oM Kopultthetsa EDI;

— CBakKa cTpaHa O1 Mopana fla ce o0e30e/n ol "HeayTOPH30BAHAX NpeHoca” il
Jla rapaHTyje fia je TpaHCcMIcH]a (KOMYHHKalja) ayTOPH30BaHa;

— cBaKa cTpaHa Ou Mopana ia npuMeHn ogpebenn cucreM 6e30eTHOCTH H TEXHHKE
KojiMa Ou ce 0Ge30e/ina OCHOBA 3a "KOMEPLMjaTHO pasyMHy GeadeHoer"¥) moc—
JaTHX MOpPyKa.

5. Oarosopuoct yropopunx crpana koa EDI npenoca

[TnTame ONTOBOPHOCTH CTpaHa Koje Cy YK/bydeHe Y NPEHOC eNeKTPOHCKHX
MOpyKa HMa Heke crielnuuHOCTH Ma Hije HeOOHYHO LITO Ce NpaBHIa O OIrOBOP—

19. Tedmununja "KoMepuujanio pasymue GeaGennoctn” (commercially reasonable security) ce ne
naje Hu y jepnom on ananusupannx EDI mosien cnopasyma. OBo je pa3yMiBHBO, jep je Teuko
saMucmiTH aecbuninnjy Koja 6u Morna fa ce ofHocn na cse cutyaunje. Otyna he obaj TepMuH,
3a ciyuaj cnopa, cyjinja uau apGiTap 1a TyMayul 3aBHCHO 07 OKOTHOCTH CBAKOr cayuaja.
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Hocri cpehy y roroso ceum EDI mosien cnopasymmsa kao n 'y UNCITRAL Mogen
3akoHy o EDI. [Turawme ofiroBopHOCTH MocTaB/ba ce, lpe cBera. 3a NOIbLoLa, NpH-—
Maola H TOCpEHIKa. OHO 1rro HIIjC CACBIIM jilCHO OJIHOCIT €€ Ha 'I'EL}P[IjCKy KBasi—
chiKalnjy ose OArOBOPHOCTH (cyOjeKTHBHA. OOJEKTHBHA), KAa0 H Ha THTalke BpCTe
IITETE 3a KOjy Ce TepeTe CTpaHe Koje ¢y YKbYUeHe Y 0Baj JaHal| OArOBOpHoCTIL. Pa3—
JHKA Y HALHOHATHIM MIPABHIM CHCTEMIIMA Y OBOM OIS HIMa, ATl ¢e CBH cTaxy fia
je ¥ LUENOKYITHOM CKIIONY OBHX IHTabha HajTeXe I HajleMKaTHIje MITame OJIfOBOp—
HOCTH NocpeHiKa (service provider—a). OBo cTora HITO HAje CACBIIM jaCHO KOME je OH
OJICOBOPaH. HAPOUNTO Y cyuajy Kajl cy ra ojabpane oGe YroBOpHe CTpaHe Uil je Taj
11300p GHO cacBHM CyUajaH.

5. OJI‘OBOPIIOCT NOU’boHa H npuMaona

IMonmbanal, n npuManal ofroBapajy 3a IITETY 0 Koje MOXe fa obe ycnen
TpeLIKe HIIH JOLHE Y eIeKTPOHCKOM NpeHocy nofaraka. [Ipasio je. npema Tome, f1a
he noummanal onrosapati 3a rpellike y npeHocy 1 a he npumanal HMaTi IpaBo Ha
HakHajy 1rete 300r TakBor nponycra. Mebytum, npasxa npasnia (ma u EDI Mogen
CHOpasyMH) cafpxe opefly Ipema KOjOj je NpHManal, AyXaH fna obaBecTH
MOIIJBOLE 3a CITyYaj /la je TPelIKy IIPUMETHO (I je Morao fa je npuMeTH). OBo ce
HapO4YHTO OJHOCH Ha CITyyaj Kaj je MopyKa Koja je CTHIMA JI0 NPHMAol[@ HEYHT/bHBA
HJIH c€ He MOXe MPOYHTATH 3aTO [ITO e IPHIHKOM IIpeHoca AOLLIO 0 H30NaYeHux
111 TOOPKaHHX IoflaTaka Koji cy GecMiice ). YKOMHKO NPHMAIall y TAKBOM CITydajy
He Iolla/be 00aBellITehe NOUMbLAoLy OH he GUTH j{y>KaH 1a CHOCH OATOBOPHOCT 3a
LITETY /10 KOje je ycneN Tora IOLIO.

Y Esporickom EDI Mopen cniopasymy ce Hapoun (un. 11.1.) na HujemHa crpana
Hehe oiroBapaTh "34d G110 KOjy OceGHY, HHAHNPEKTHY HIIH MOCIEANYHY IITETY Koja ce
T10jaBH Y Be3H ca JIOLH:OM. H30CTaB/babeM HIIH MPEIIKOM " KOja ce YUIHH Y Be3H ¢a THM
CrnopaszymoMm. OBo, IakIe, 3Ha'H [1a CTPaHKe He OAroBapajy 3a "noceGHy, HHANPEKTHY
1 nocaeanyuHy ” (special, indirect or consequential) mrreTy.

[Ipasnno (Koje je mpeysero H3 common law crcTeMa) je 1a HaKHaja nrere "He
MOxe OuTH Beha o ryOHTKa KOjJH je cTpaHa Koja je NOBpefia yroBop NpeBujiena
HIH MOpana MpelBHIETH Y TPEHYTKY 3aK/byuera YroBOpa Kao MOryhy TOCTeuiry
ITOBpeJie YroBopa, ¢ 003HPOM Ha YHH-EHHIIE KOje cy joj Tajla GHIle TO3HaTe HIIH Mopase
GurH no3xare?Y),

Kao 1rro ce sumn, EDI Mogien criopasyMu, Kao Hi MehyHapOJIHi Hi HALHOHATHH
TNIPOMNHCH KOjUMa Ce pery.IHilTe MMTame HaKHaJe LITeTe, He MpeaBibajy OIroBOpHOCT
JYXXKHHKa 32 HaKHaJTy HeKe noceOHe. Mocpe/IHe I MOCIelHyHe 1IITeTe Koja je laneko
Ol HermocpeiHor y3poka. [IpHanKoM NpolieHe OIrOBOPHOCTH YIOBOPHHX CTpaHa Kojl

20. Koj yroBopHe OAroBOPHOCTH Y CaBPEMEHHM IPABHIIM CHCTEMUMA OCHOBHO MITAE je KOMHKO je
Aanero nocaeanua (ryGuTax) off y3pok (nospeae) Koju je foseo o ryGuTKa (T3B. remoteness of
damages). Opaksy onpen®y caapxu Kousenunja YH o yrosopuma o Mebynapopnoj npofaju
poGe (un. 74), a cnuuny onpendy nosuaje K jyrocnosekcks 3akon o oGIHIALHOHINM OJHOCHMA
(um. 266).
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EDI npenoca Boui ce pauyHa O naxmH (care) Koja ce NpeTNocTaBiba (He MOpa
nmocebHO Jla ce yropapa) NPHINKOM 00aBhbaka 1MocaoBa Kako y floMaheM Tako U y
mebyHapoaHoM npomeTy. OBO NPaRITO BazKH KaKO 3a OOHYHE TAKO I 3a €NEKTPOHCKE
1peHoce.

5.2.0arosopuoct nocpeaunka ko EDI npenoca

Kao irro je pasnje HapefeHo, crpaike kKoa EDI cucrema amory ja 6yiy y Hen—
OCPE/IHM OfIHOCY IITH CY OBe3aHe NMPEeKO NOCPe/IHIKa OfIH. MpeXe JOJaTHHX Bpel—
HOCTH TeneKoMyHnKdiHoHor cicteMa (VAN). OBaj TocpeiHHK He caMo Jla O71aKllaBa
EDI npeHoce, Beh ux y MHoro yemy unHn curypHujmm. Hajsehn neo nocrmoea koju ce
3aKILYUY]Y €4 MOCPEJHHKOM YCIyra BpILH ce NMpHXBaTameM OMIUTHX ycaoBa Koje
chopMymiiiie NocpeaHHK. onakiuapajyhn THMe 3aK/byduHBame YroBOpa, jep TakBH
OTILITH YCTIOBH YHHE CACTABHH JIe0 yroBopa2'),

Kao n y ciyyajy yrOBOPHHX CTpaHa. NMOCPeHIK ycnyram OfIroBapa caMo 3a Hef-
ocpefiHy wrrety. MebyTnym, 3a pa3nnky ofl BHCHHe HakHaje Kojy nnahajy yrosopHe
cTpaHe. MOCPEHIK NplicTaje Aa IaTH HAKHATY ITOJ1 YCIOBOM j1a ce OfIpe/iH HheHa MaK—
cHMaJIHa BHCHHa Wi niachoH. OBO CTOra 1To MOCPeIHHUILL ¢ TIPABOM HCTHYY jla OHH
HeMajy YBHII Y BPEIHOCT NOpYKe KOjy NpeHoce 1ITO Hije cIydaj ca YTOBOPHIM CTpaH—
ama. OTya ce y yropopy ca OCpe/IHIKOM BICHHA MaKCIMa/IHe HaKHajle 3a cTydaj Kajl
je NMOCPEHNK OJICOBOPAH 3a LUTETY NoceOHO YroBopa H YHOCH Y YTOBOP NPHIHKOM
cBaKke TpaHcakje.

YTOBOPOM €a NOCcpeJHHKOM KOPHCHHK yelTyra MoXe f1a 3aXTeBa 1a My ITOCpeHHK
00e30enn onpebeHe rapaHugje Y BE3H ca NpeHOCOM. Y HeKHM yroeopmMa ca VAN
Hamasy ce Kjiaysyna npema Kojoj "dHpMa rapanTtyje na he Ha OCHOBY H3pHYHMTHX
ofipe/1on yrosopa ote30emith Ja he 98% noGHjeHnx nojaTaka oOpauTH y poKy of 15
MHIHYTa O NpHjeMa Yy pauyHcKH LeHTap, a 100% y poky on 90 mmnyTta". [Tocroje,
HapaBHoO, i Apyre dopmMyaaunje. MebyTiM, OHO LITO je 3HatajHO HeTahi OIHOCH ce Ha
NPaBo KOPHCHIKA f1a TPaXKIl HAKHAMY 33 CITy4aj 1a NOCPeHIK He MOCTYMH 110 olpe/i—
Gama yropopa Koje ce THUYY BpeMeHCKOr NpeHOca MopyKa (IITO KOPHCHHKY MOXe
GuTH Ofl 2Havaja). BUTHO je f1a ce YrOBOPOM ca MOCPEHHKOM Ta4HO febHHHILE 1Ta
ce O]l lera OYeKyje Kao U [1a TOCTOJH MOTYRHOCT fla ce BpIIN NpoBepaBame fIa /i ce Te
ycIyre 3afcTa H3BpLIaBajy Ha HAYHH KOjH je YTOBOPEH.

21.  Ospy oniuTH YCTIOBH €Y, 110 CBOjO] NPABHO] NPHPORH, aTXe3nou yropopit. MoryhHoet crpanaka
na yTiay ha yeaose Koje nyan YAN 3abice of iiXoBe nperoBapauke nosuuuje. Ca craHosuiurta
KOPHCHHKA YCTyra Ta nosuiHja Moxke GHTH 3HATHO ojavyaHa ako je npunas npema VAN H3BplUeH
NPEKO YAaHCTBA ¥ HEKOj HHIYCTPHJCKO] TPYTIALHjH HAH oapebeHo] rpynit NOCIOBHUX NapTHepa.
Buure o osome B. I. Walden: Contracting with an EDI Sevice Provider; pehepat nofueT 1a netoj
mebynapoaunoj koudpepenunju o EDI, Baep, Caosennja, 1992. ronuue.

22. VAN - nocpennik ycayra — je oGnuno Mohna opranusatija Koja iMa BICOKO codHCTHIHpaHY
OTpEMY H Y CTalby j€ a Y CBAKO BPEME NPYKa yeayre CBOjHM KOPHCHHUMMA. AKO Ce NMOocIoBH
xkopumhewem EDI Texnonoruje sakmydyjy ca HHOCTpaHiM NapTHEpHMa, oHfa ce 6poj nocpen—
#itka nopehapa, na ce i niTatbe OArOBOPHOCTH YHEKOTHKO KOMITHKY]E.
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5.3. Ocao6oheise o7 oaroBopiocTn

YroBopHe ctpaHe (Kao u nocpesinik) ko EDI npexoca mory na 6yjy ocno6ohene
OJ1 OTOBOPHOCTH y ciyuajy Biiie ciae (force majeure nam vis maior). Kao n xop
JpYrHX YroBopHiX oOasesa un Ko EDI TpaHcakiyija crpaHa Koja je Ouma JyXHa jia
H3BPILH HEKY YTOBOpHY 00aBe3y Hehe OroBaparti ako je Hem3BplIeHe "BaH KOH—
TPOJIe T€ YTOBOPHE CTPAKE. KOje Hifje MOTTIO Pa3yMHO [Ia ce O4eKyje MM [la ce y3Me y
O03Hp y BpeMe 3aK/byueha, a unje nocieuie Hije 6mro Moryhe nszbehn nnm npe—
Basuhu". OBa openda ce Hanasu y Esponckom monen EDI cniopasymy (4. 11.2.), a
MOXe ce Hahll Kako y MehyHapoIHiM, TaKo N y HallHOHATHIM TIPONHCHMa KOjiMa ce
PETYIHILE MATAE BHILIC CHITE.

YroBopHIM cTpaHaMa (Kao 1 NMOCPEeJHHKY) ce cyrepniie jia H30erasajy cyBHine
YOIILIITeHe Uil HejacHe chopMynalije o BHIIO] CHIH, jep ce MOXe MOCTABUTH IHTake
J1a JTd ¢y OKOMHOCTH Ha Koje ce cTpaHa Mo3iBa 3ancra 61e "BaH KOHTPOJIE " pasyMHOT
TMOCPEIHNKA, IIITO MOXKeE [d [OBeJIE 10 OJrOBOPHOCTH YaK H Kajl TIOCTOjé OKOMHOCTH
Koje ¢y oHeMoryhiine u3Bpiiere yropopa. Kojt eeKTpoHCKOr npeHoca 1ako Mory fia
HAcTyIe OKOMHOCTH KOje MOTY J1a IoBeJly /10 pacriajia efleKTpHYHEe MpeXe HITH APYTrHX
TelIKOha y KOMyHHKallljaMa, Ma je cacBuUM onpasaaHo 1rto EDI Monen criopasymu
cafIpKe KJay3yJle O BHIIIO] CHIIH.

[Mocpenuuim EDI yenyra, MebyTuM, He O MOIIH [1a ce TIO30BY Ha clIy4aj BHILE
chne ako jobe M0 TeXHHYKHX KBapoBa Ha Jieny hardware wmm Hekor ypebaja 3a
MPeHOCce NN Ha JHHIjH CHCTEMa NpeHOoca UJIH yole[ HellaKibe MIIH HeIOIITOBamkha
o0aBese Mo KOjOj ce cBH TEeXHHYKH ypebaji Mopajy ofpKaBaTh Ha HaudH KOji he

omoryhutn ypente EDI npeHocem.

6. [Toka3na cuara nopyka kopuuhemem EDI

I'pabancko (Kao # KPHBHYHO) MPOLECHO NPaBO Y BENNKO) MEPH j€ TPaALHOHa—
THO 1o ¢cBojoj npupoi. [Tocroje MHOroOpojHa Npapiia Koje ¢y pa3BHiIH HallHOHATHH
NpaBHU CHCTEMH KOJHX ce CylHje Mopajy NpujpXaBaTh fa 6u ce nowmryjyhn dpopma
3aj0BOJbHIA NpaBfa. OBO ce HApPOYHTO OHOCH Ha 3eMsbe common law cucrema y
KojEMa cyuja ctBapa npaBo (judgemade-law), MmO ce YHEKONHKO pasiuKyje Off
cATYyallHje y 3eM/baMa T3B. civil law cHcTeMa y Kojima cyfIuje MpHMEY]y IPaBo.

Humennlla je 1a y CBHM NOCTYIMIHMA H CBHM 3€M/baMa CBeTa JOKa3H CajipXaHl y
NAHpHO] JIOKYMEHTALMjH UMajy HajBHIIN PaHT W Hajjady mpaBHy cHary. C npyre
CTpaHe, KopHihere NaipHIX J0Ka3a je Y IHPEKTHO] CYNPOTHOCTH Ca EKOHOMCKHM
BPEHOCTAMA KOPHIIhera eJJEKTPOHCKHUX 3anica. JaBHO MEerhe (KaKo OIIIITe, TaKo,

23. Bupu ¢ osum y Besu un. 9 Epponckor mopen EDI crnopasyma kojum ce npefsiba oGapesa
cTpaHaka "jla he MMNeMeHTHpATH M OfpXaBaTH CBe WITO je MOTPeSHO 3a OKpyXee Koje
oMmoryhasa cankumonucawe EDI npema ofipenibama Criopasyma”. C THM y BE3H HapOUYHTO ce
yKalyje Ha ONpeMy 3a paj, CpeficTBa KOMYHHKallHje, cTanfiape nopysa (UN/EDIFACT) kao u

KOfoBeE.
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HAPOMHTO. NpodiecHoHalHo) Mopano G1, cTora. fa thapopusyje npuxsaTame [pakce
Koja nopchasa KOHKYpeHTHOCT mocnopawa. Y noraegy EDI jokasa u wmuxopor
Kopiihemka 3a cnyuaj crnopa, Hajoome je Jla ce YTOBOPHHU ITapTHePH O TOMEe H3PHUHTO
criopasymejy y csom EDI Mofien criopasymy KojH je eo BHXOBOT YroBopa.

JeIHO OfI OCHOBHMX TpaBilfa JIOKA3HOT MOCTYNKA je fla OKa3H Mopajy OHTH
yeepmuBa. Kakpa je chTyaupja ca gokasuma Koji ¢y gooujeHn xopuithermsem EDI
TexHonoruja. Mlako npakce y ToOM norsegy HeMa (A je y BaLIe'rKyE‘”) Teopija je paz—
BILTA HEKA TIPABHIA Ha Koje je noTpeOHo (DapeM YKpPaTKO) yKa3aTH.

6.1. EDI nokasu mopajy 6nTi n0Bep/bHBH

[Ma Gu gokasu (G110 KOji. yKIbYuyjvhi n oHe no0njene Ha ocHosy EDI) mormi f1a
ce Kopucre Mopa ce Y iux BeposaTi. [a 6u ce EDI fokaszuMa BepoBasio NOTpeGHO je
71a OHH Oy ayTe HTHYHIL, TauHIL, MOTITYHH i Hell3sMemeHH. Tpeda oiMax 1ojlaTH fla cBe
0OBO TMpOlekyje cymja (1akme, nocrojn cyOjeKTHBHA LUpTa O Kojoj TpeOa BOTHTH
patuyHa) 1a ce He MoXKe yHanpej ca curyprouhy tepuuTa aa mi he vexu EDI nokasu
Ourn ronytureds miii he ux ey ondauTi.

6.2. EDI nokasn mopajy 6HTH pa3yM/bHBH

VY cucremy npasocyba y kome nocroju nopota (jury) EDI okazs Mopajy 6uTH
pazyMILUBH He caMo 3a cyanjy, Beh 1 3a nopory. [Tomrro je To TEUIKO 0YeKnBaTH (YaKk
1T Kajl je pey o cyjiijaMa), oHia ce Hamehe notpeba aHTa)KoBamka CTPY4HaKa Koju he
EDI nokase fga "npesefie” Ha je3nk Koju he GHTH pa3syM/bHB CBHMa KOjH Xelle /la HX
y3MYy y 0031 NPUIAHKOM pelllaBatha clopoBa.

6.3. Uysame EDI nokasza

EDI nokasu Mopajy J1a ce cKIaiiiTe Ha HauaH Koju he oMoryhnTH fa ce 10 HBHX
7aKO fohe 1 [a He NocTojit MOryRHOCT f1a X 01O KO H3MeHH. MienTHreT cKnajuiTa
(costodian—a) Mopa j1a ce o3HauH Kako y EDI Monien ciopasymy Koji ce ogHoct Ha EDI
NOCTIOBHE NapTHepe, TaKo H y OHOM Kojit ¢y 3ak/byueHH ca EDI mocpeHEKOM (service
provider—om). 3HauajHo je, Takobe, la cBH JoKa3n Oyay Tako cpeheHH a ce 0ONIHIM
YBIJIOM JTAKO OTKpPHje KaKo NOImbanall nofgaTtaka (originator), TaKo H JIHIE Koje je Ty
BPCTY JIOKa3a MOJHENIO 3a cTyyaj crnopa.

6.4 EDI nokaszn n nanpt moaen 3akona UNCITRAL-a

CpecHa 3Hauaja fokasza joOujednx xopuuthewem EDI. Kommcnja YH 3a
mebhyHapoHo TproBiHcko npaBo (UNCITRAL) je y cBoj Haupt Mojien 3akoHa o EDI

24. Mako Hema cyjcKe npakce Koja ce Gasipa Ha MofialliiMa H3 TPaHCaKUija Koje Cy 3aKbyucHe
ropumhemem EDI, nocroji seaukn Gpoj cayuajesa y Kojuma cy kopuwhenn noxasu noGujenn
yrnotrpebom kyminjyrepa (EDI ce, Takobe, cny:xin KomnjyTepuma, aai cBako KopHiheibe KomMn—
jyTepa ne 3naun EDI).
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yHena ofipe0y (1. 8) KOjoM ce Ha JIeTasbaH HaulH PEryanIle NHTame “onycTHBOCTH
i jokasne cuare EDI nopyka". C tumM y pe3n ce y npBoM crasy ui. 8. HaBOjIit OCHOBHO
NPBHIIO NPEMa KOME "HH Y Je/IHOM IPaBHOM ITOCTYIKY HHUIIITA IIITO ce OIHOCH Ha MpH—
MeHY NpaBHIa Jokaza. He OH cmeno aa oHemoryhn jgomyerusoct EDI nopyka kao
nokasa". Meruue ce. takobe. 1a he ce npinukom npouexe noyspadoetn (reliability)
EDI nokaza ysetn y o03up noysgasHocr HaunmHa kojum je EDI nopyka caunssena,
CavyBaHa I IOCTaB/HEHa Ka0 0 "NMOY3[IaHOCT HAMHHA HA KOjIl j¢ HHTETpHTeT NopyKe
CavyBaH Ma 10 Ha4UHHA KOjUM je uaeHTn(UKOBaH noummall nopyke". Ha kpajy ce
nofaje na he ce MPHINKOM OBe MPOLEHE y3eTi y 0031p 1 "ApYrH pesneBaHTHI (hak—
TOpH".

3akbyune panomerne

Y unaHKy je yullkeH TOKYLIa) fa ¢e YKaXKe Ha HOBEe TexHONoruje uije
Kopulmhere NPHIHKOM 3aK/byUiiBaka YTOBOPa CBAKAKO Hamehe noTpedy jia ce npe—
HCMHTA NPAaBHO JIejCTBO TAaKO 3aK/bYUEHHX NMPaBHUX TpaHcakunja. Ha nurame ga an
KoMIjyTepH Hamehy noTpedy 1a ce Mea MpaBo, OAroBOp je y Havelry HO3NTHBAH, C
THM IITO T€ NMPOMEHE HICY Y CBHM NpaBHUM oO1acTiMa licte, HITH he cBe obGnacTn
1paBa jla ce Mekbajy HcToM Op3HHOM. [la /i MocToji "eAeKTPOHCKO YTOBOPHO NMPaBo”,
HII je HacoB YiaHKa cyBHIlle MpeTeH1o3aH? OAroBop Ha OBO MHTamke Jiajy pas—
BHjEHE 3eM/bE Y KOMeE e O eNeKTPOHCKOM YTOBOPHOM IIpaBy YBEJTHKO TOBOpH, a ca
CHTYPHOILhY ce MoXe pehil 1a hie yroBOpHO [1paBo HajBHILE I HajOpXe Ja ce Meba, jep
je onpasfaHo oYekuBaTH f1a he, mopes yropopa xojit he n game ma ce 3akibyuyjy Ha
KJTacH4YaH HaulH. eTeKTPOHCKHI HaulH fo0HjaTi Beankn Opoj npucramunita. OBo crora
LITO €y NMPETHOCTI OTPOMHE, PH3UIIN HE3HATHH a NIPpaBHa CHIYPHOCT 3HATHO ToBehaHa.

Taj HoBH je3uK ce 30Be EDI 1 nipejicrasba 1nicpoBane, KOMIpaHe, CTaHlapiizo—
BaHe MOpYKe KOjHMa he NocI0BHH /bYIM [1a ce CIIopa3yMeBajy H Jia TaKo HCKibyde "H3
HTpe" CBe OHe KOjHMa HOBa IIpaBH/a MOHalllaka Hicy nosHata. OTyja oBaj daaHak
Tpeba CXBaTHTH Kao NOKYILaj Ja ce jYTOCTOBEHKHM IPABHIM H MIOCTIOBHHM KPYTOBHMA
CKpeHe MaXkKka Ha HOBHHe ca KojuMa he ce cyounTH nocite cKufara CaHKIija Kaja ce
JYrocnoBeHcKa MpHBpea YKIbYIH Y CABPEMEHH HAUIH TOCTOBaM:a.

Yiaanak npusnen: 31.08.1995.
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Electronic Contracting Law
Legal aspects of electronic data interchange (EDI)
in commercial transactions

Summary

Electroinic contracting law is the result of the widespread use of computers and
standardized data at the conclusion of commercial transactions. The use of computers
greatly facilitates and accelerates conclusion of contracts, diminishes the expenses, since
the paper documents are excluded (hence the name "paperless commerce”, and contrib—
utes to legal security in general. There are no legal regulations in this area but in the
world there are many EDI model agrements whose existence is due to the principle of
freedom of contracts (autonomy of the parties). If the contracting parties wish to give
legal value to their commercial transaction concluded by EDI they should in their con—
tract refer to one of the existing EDI model agreements. EDI is an acronym for the term
"electronic data interchange”. This is a new, sophisticated terchnologv which means the
electronic transfer of commercial data on an agreed standardized form. The most impor—
tant are undoubtedly UN/EDIFACT which are the UN rules for EDI for Administration,
Commerce and Transport. Within the UN Commiission on International Trade Law
(UNICITRAL) the Model law on legal aspects of electranic data interchange (EDI) is
ixpected to be adopted in the first half of 1996.

Key words: electronic data interchange (EDI), electronic contracting law, EDI model
agreements, originator (sender), receiving party, intermediary (service pro—
vider), liability.
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Ilpey3umaibe KOHTPOJIE KA0 00/IMK HAZ30pa Ha pajioM
NOCI0BOHOT Oprana

Pesnme

Ayltiop uznaxe pazaoze caaboCllilt KOMIUPOAHOZ CUCTHEMA Y AKUUOHAPCKUM
opywitisuma koje omozyhasajy neoozosapajyhe tionauarse ftocaosodcitisa. Y opyzom
deay pada ce paamaitipa fpeysusmarse Kowuflipoae nad fpedysehem u ykasyje Ha
HAZaQuuery HRO30PHY hYHKLIY KOJY UMa [IpeV3umarse KIUOHIUpoae HOCEOHO Y CAYHajy
Kaoa [ocnosodciliso pedyauma o0dpasioene mepe. Y 3aspurom deay pada ayiiiop
YKasyje na o0zosapajyha pewersa u3 tipedaoia nosoz 3axona o tpedysehuma.

Kwyune peve: lipeysumarse Konitpoae, oca0800HI OpZan.

JeqHo o1 OCHOBHHX NMHTaka H3 JOMeHa KOPIOPAaTHBHOT NpaBa MpecTasba Npos—
JleM OfTHOCa MOCI0BOJICTBA U aKI[HOHapa, OTHOCHO MexaHl3Ma KOjHM ce 00e30ehyje n1a
TMOCTIOBO/ICTBO JIeJTyje y HHTEpecy akI[HOHapa. YTIOpeTHO-NIPABHA aHa/IN3a Koja crefn
NoKasyje f1a ce oBaj NpoGIeM jaB/ba KaKO y OKBHPHMAa HEMAUKOr cHCTeMa OpraHd—
30BaHa aK1IHOHAPCKUX JIPYIITBA, TAKO H Y AHTTI0—CaKCOHCKOM CHCTEMY.

[TonasHa nocrapka 3a aHalaH3y HaJ30pa Hajl MOCIOBOICTBOM je Jia ce HaJ30p
00e30ebyje o crpaHe opraHa Koju Gupa IOCIOBOACTBO — YNPaBHH OA00p y aHINIo—
CaKCOHCKOM CHCTE€MY, OIHOCHO Ha[30pHH of0op Yy HeMaukoM Mpasy. 306or
pasIHYHTHX pa3nora, Ha Koje he GHTH yKa3aHo y [IOIHHJUM H3AaramuMa, oBaj 00InK
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Haf30pa ce MoKasyje Kao HeloBOLHO edukacaH. CyoueHl ca TOM YHHEHHIOM. Y
1IPABHO] TEOPHjil ce cyrepiille MUTaB HU3 Mepa. Koje ce Kpehy ofl jauara nonoxaja
yhpasHor on6opa /10 MOTIYHOr HanyllTaka nocrojehe opraHnzaliije akioHapcKor
JIPYLUTBA, H CAMIM THMe, ynpasHor oficopa'). Tako ce mpenake MpOLPHBAHE
YNPaBHHX 0f00pa M YKILYUHBAHE NPECTaBHIKA IINPE 3aje/IHHle. MOTpoiaya HiH
JPYTHX CTPYKTYpa KOjeé HICY aKLIOHaPH, NIojauaHi YTHIIA] BAajie Ha yNpaB/bake Kop=
nopaijaMa, OrpaHnuaBare BeanunHe Koprnopatija ura. Ociy Tora npejnaxe ce
HarnalnleHnja KOHTPOna Ofi cTpaHe aklHOHapa. TPKHINTA. NoBepHnialia. fa dak u
CaMIIX Mem]uepaz).

Hama wusmarama he ce ojHocHTH Ha enabopnpame cnaboCTH KOHTPOIHE
cpyHKI1IIje 0ff cTpaHe opraHa KojH OHpa MocnoBOACTBO. Y TOM nornefy yKazaheMo Ha
peiueka u3 npasa CAJl n Hemauke Kao npejcraBHuKa pasiHuUTHX CHCTEMa, KOjU
NOCTOje y Morney peryialcama oBe MaTepuje. JIpyri 1eo pajia OIHOCH ce Ha Ipey3n—
Marbe KOHTpoIe Hajl npefry3ehieM Kao MeXaHH3MOM KOjHM ce BPILI Haf30p Hajl PagoM
MOCITOBOJHHUX opraHa.

1. Hansop naa pajom nocjoBoanor oprana
0]l cTpalie opraia Koju ra dupa

Onxoc n3mehy opraHa akIMOHAPCKOr JpYIUTBa ce yrnopebyje ca ofHOCOM Kojd
nocToju H3Mehy opraHa p:KaBHe BIacTH (IlapaaMeHTa H Blajge). YKasyje ce 1a je
VIIpaBHH O00P OATOBOPaH CKYIILUTHHH H Jla ce YIPaBHOM oa0opy IoBepaBajy
TIOC/IOBH KOJH HHCY H3PHUYHTO Y HA/IIEKHOCTH CKYIIIITHHE aKIHOHapa). 3a EHIIecKO
MpaBo ceé Kao KJacHyHa KOHLUENIHja HaBOAH IMojpeheHocT yipaBHOr ofdopa
CKYNIUTHHH akuuoHapa. OBakaB cTap Ce 3acHHBa Ha KBami(PHKAlMjH 4YJaHOBa
yHpaBHor 000pa Kao areHTa akiioHapa. Mnak, kao MojlepHlije cxBaTame 3acTya ce
OHO [0 KOJEM pajlkbeé H3BpLIEHE Ol CTpaHe ynpaBHOT of0opa, Y OKBHPY H-ErOBE
HAJIIEKHOCTH, He MOy OHTH JIOBeJIeHe Y IiTame of crpane ckynmrrine®). Tporec
AucTpuOylHje KopropaTHBHe MOhH HAe H Ja/be. YTOIHKO LITO ce Opfalhera
yIpaBHOr ofi0Opa Jlenernpajy Ha "U3BpLIHE AHPEKTOpe” Tj. WIAHOBE YIpaBHOT
oadopa Koji 00aBIbajy NOCTOBOIHY Cl:))’HKIIJIj)’M.

3a kopnopauje y CAJl je, Takobe, KapaKTepHCTHYHA JJOMHHAHTHA MMO3HIHja
nocnosopicrsa. OcHosHu paznor y CAJl 3a OBaKBO HamyILUTame OCHOBHE CXeMe
aKIHOHAPCKOr JIPVIIITBA, HanmasH ce y proxy MexaHusMmy. KibyuHH MOMeHaT je

1. 3a anrno-cakconcko npaso: Werner Walter, Managament, Stock Market and Corporate Reform:
Berle and Means Reconsidered, Columbia Law Review 3/1977, cp. 388.

Axworthy Cristopher, Corporate Diirectors — Who Needs Them, Modern Law Review 3/1988, crp.
273 1 pame.

Gower, Gower's Principles of Modem Copany Law, London 1969, ctp. 18.

Gower, op. cit., cTp.19.

Ibidem.
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HCKIBYUITBO NPaBo MOCTOBOACTBA HA MPeIarae KaHuijlaTa Koje cKynuIrnHa tpeda
na Gllpam. CKymuriHa uMa npaso fa GHpa yrmpaBHi ofop, ami MPakTHTHO HeMa
yTHIaja Ha KaHJIoBame. ProXy MexXaHusaMm je CyNCTHTYT KIAacH'YHe CKYIIITIHE Y
KOjO] CBH AKIHOHApPH 1l NOCTOBOJACTBO HMajy MOryRHOCT NMpejmarama Kauangara.
[TpaBo nocnOBOCTBA Jla NPEUTOXKI KaHIIlaTe ce n3jeHatyje. ca NpaKTHYHOT acre—
KTa, ca n30opoM KaHaijaata. OBo 3aTo HITO ¢y aNTepHATHRE KOje IPe0cTajy aKIMoHA—
pinma. ako Hehe pga Oupajy NpeAnoXeHe KaHIIZATe, WM CYBHILIE CKyMe. Il
3aKkacHene. THM IyTeM YIPaBHH oI00p. YMECTO [1a KOHTPOMHILE MTOCTOBOJCTBO, OIBa

KOHTPOTICAH O] CTpaHe NocnoBojctsa’). OBakna cuTyallfja H3a3suBa JiBe BpcTe
peaxinfje. C jelHe crpaHe Mpejiaxe ce YHTAB KaTalor Mepa 3a jauame NooXKaja
axIHOHapa. OJIHOCHO CKYTILIITIHE Kao HHUX0BOTr oprada. C ipyre crpaHe, cMaTpa ce ia
NIOMHHalHja 10CABOJCTBa oMoryhaBa 1MocIoBOICTBY MaKCHMANHY (QIEKCHOUIHOCT Y
MPHMEHI CBOJIX CIOCOGHOCTH Y KOPHET Kopriopaigije (Mexayepnzan)®).

TpeGa ykasaThH Ha jolul HeKE pasfnore HeedHKACHOCTH YIpaBHOT oadopa y
nornely 00aB/baka KOHTPOME pajia NOCTOBOAHE cTpyKType ). UNaHOBH yNpaBHOD
onOopa cy Hajuenrhe "insiders" = niia 13 Kopropaiiije JojaaHa HOCTOBOIHO] CTPYK—
TYPH, HII Cy TO JHIA BaH KOPIOpaLje ca 3HauajHiM (DHHAHCH]CKUM HHTEpecoM Y
noraey ojpXKaBaka KOHTIHHYHTeTa nocrojeher mocnopoacTsa (aIBOKATH LTI caBeT—
Huiyt npeayseha). Ocum Tora 4JaHOBH YNpaBHOr ofdopa ce MOHalllajy Tako fa, y
cTydajy cyMEse CTajy Ha CTpaHy MOCIOBOJICTBA, pabe Hero fia ce Tpyde ja yrBphe
HEMpaBIITHOCTH Wl HepalllOHAMHOCTH y nocnobawy. [loceGHO Tpeba ykasaTn Ha
MOTYRHOCT KOHTpoOe HdopMalliija ofl cTpaHe nocnoBojicTsa. HesaBncHo o mocTo-
Jama npornnca obape3He NpHpPOfe. KojiMa ce perynmie objaBbhBame ojpebeHnx
nojlaTaKa, yKasyje ce J1a je TO. MOXK4. HajBasKHIlja Npenpexa jaueM YTHLAjy YIpaBHOr
05{60;3310’. IMpukynbakke opropapajyhux mHgopmMalmja Moxe OHTH BPIO CKYNO U
TEIIKO Jé O4eKHBATH Jla Te TPOIIKOBE CHOCH WiaH YNpaBHOr 0of00pa, KOju Hema
3HavajaH aKUHOHapCcKH liHTepec. HanokoH, noceGHy MaKHy 3aciyXyjy T3B. He3a—
BHCHH YTaHOBH ynpapHor ofdopa. ¥ CAJl rue ce moceOHO HarnallaBa NocTojame I
yJI0ra He3aBHCHUX WIaHOBA YNPaBHOr Of00pa. HIXOBO Llacahe 3a MOojefliHy OJUTyKY
je on moceGHOT 3Ha4aja y iBa ciayvaja. IIpso. Kajla cy y nATamy T3B. KOHTPOJIHCAHA
npemyseha, rjie jeman cyGjekrt, Hajuerthe NpeKO KOHTPOTHOL MaKeTa aKi{ija, KOH-
TPOJIMIIE CKYNIITHHY, @ caMHM THME yTrde Ha u30op unaHoBa yrpasHor opgbopa.
yecTe cy CHTYallije Kajla Moxke John 1o cykoOa HHTepeca JOMIHIpajyher akimoHapa
H ocTamux akiuoHapa (conflict of interes transactions). ITof TakBUM ycnoBuMa GHpaHH

6. Schwortz Robert, A Proposal for the Designation of Shareholders Nominees for Director in the
Corporate Proxy statement, Columbia, Lar Review 6/1974, cTp. 1141.

7.  Ibidem.

Schroniz R, op. cit. cTp. 1143,

Chleifer Andrei, Vishny Robert, Value Maximization and the Acquisition Process, Journal of Eco—

nomic Perspectives 1/1988, crp. 8-9.

10. Acworthy C., op. cit,, str. 279; Chleifer A., Vishny R., op. cit. erp. 9.
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yIpaBHi 000p JIOHOCH OJIyKYy O 3aKjbyuewy Mocna H3Meby KOHTpOmicaHor
npefyseha n pommunpajyher axkupowapa, unn Jpyror npefyzeha y KoMe OH HMa
aHTaXOoBaH cBOj uHTepecm. HMzjaiinsapare HE3aBHCHHX WJIaHOBa YNpaBHOT oibopa
HMa 3a UL J1a 00e30e/1i NOLITOBamke HHTEPECA KOHTPOIICaHOor npeny3eha H OCcTannx
aKuHOHapa. Y ciiyyajy HHXOBE carfacHOCTIL, cy[loBH he TO cMaTpaTh IOKa30M J1a je
OJUIyKa yrnpaBHOr of100opa JOHeTa y CKJajy ca HaveloM CAaBeCHOCTH H MOIITEHa.
Hpyro. y peloBHOM 1OCTOBakby aKUHOHAaPCKOT APYINTBA, 3a cy4aj Moryhe oaroBop-
HOCTH YNpaBHOr ofibopa, MpHMERYyje ce T3p. business judgement rule. OBo npago
npejicraB/ba MoryhHoeT octobabama ol OIFOBOPHOCTH YIaHOBA YIPaBHOL 0100pa 3a
clydaj la ce MOCTOBHH MOJYXBAT OKOHYA0 HEYCIElIHO 3a aKIHOHAPCKO JIPYILTBO Y

ciTyuajy fia cy Gun capecHu' ), M3jarmbapatse He3aBICHIX WIAHOBA ynpasHor ogbopa
CKOPO YBeK 3Ha4H MpPeTIOCTaBKy CaBECHOCTH.

Y HeMayKoM TIpaBy HajUIeXKHOCT OpraHa akIHOHApCKOT JIPYIITBA CY CTPHKTHO
nojie/beHe. YnpapHu o100p BOJIH MOCI0Bakbe Npety3eha. HITO je BP/O LMPOK MOjaM, i

npejictaBhba HeoTybHBO npaso i nym-[ocrm. Y ToMe je ynpaBHN 0100p He3aBHcaH ofl
Hap3opHOr ofibopa u ckyniuTnHe. Kao HajgzopHIt opraH. HagzopHn o6op je Mo cBojoj
NPHPOI HEHAIIEXaH fla [Jaje ymyrcrsa yipasHoM onbopy. Tpeba HarnacuTy ja ce
HAJIIEXKHOCT yNpaBHOr O0Opa He MOXE MpEeHEeTH Ha[30pHOM OI50pYy Ha OCHOBY
3akoHa. Hajsuiue 11rro je moryhe craTyToM ypafnTH je ycTaHOBbaBake carnacHoCTH
Hag30pHOr ofbopa 3a ojipeheHe aKTHBHOCTH Koje npejysiMa yrpasHi of6op. ITpema
TOMe, YTHIa] Haf30pHOTr onbopa Ha Bohewe ApyuITBa je "HeratHBaH". OH MOXe
CNIPEYUTH OflpeheHy NOCIOBHY oOmepalHjy. ami He MOXe HaJOKHTH HBEHO
3aKbyanBame. CaMOCTaTHOCT YNPaBHOT O100pa y OJHOCY Ha CKYMIUTHHY MOCTOjH
OKBHPY HErOBe HaJUIeXXHOCTH. AKO je HTame 13 HaleXXHOCTH CKYIIIITHHE, YIIPaBHA
ondop je obaBe3aH Na crposejle HheHy OUTYKY. Mnak, Tpeba HarmacHTH fla OBaKBa
"HOMINYHA" CIHKa OJHOCAa OpraHa Y HeMaukoM Mpasy Hilje, Y Mpakci. yBek Taksa. M
OBJle ce pajJn O TNpaBy Ha JaBame Ipe/ulora. YmpaBHH of0op Maje TNpefaore
CKYIIUTHHU 3a H300p HajsopHor ogdopa. Tum TyTeM ynpasHH ogbop MOXe fda
00e30eau fga Oygyhn unaHosu ynpasHor ofbopa He Oyjly NpeTepaHO AKTHBHH Y

cnpoBobersy cBojix onahnrhema'®.

2. Hapsop nap pagoM nocloBoinor oprana Kpos
KONTPOJY HAJl aKIIHOHAPCKHM PYUITBOM

KoHTpona Hajl akiHOHAapCKHM JPYIITBOM MOXe IHMAaTH pasnnuure oO/HKe.
ITpBo, Moryhe je ycTaHOBHTH KOHTPOIY KYIIOBHHOM aKIlHja Ha TPXKHIITY. HA OCHOBY

11. Committee on Corporate Laws, op. cit. e1p. 214,

12. Block Dennis, Prussin Adam, The Business Judgement Rule and Sharcholder Derivative Action:
Viva Zapata, Business Lawyer November, 1981. crp. 32.

13. Wurdinger H., German Company Law, Oyez Publishing London, cTp. 45.

14. Wurdinger H., op. cit. cTp. 51.
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OILITE MOHYME, Y LY hopMupatka KOHTponHor nakera (lake over). Opa axiuja
MOKe OnTH npuxBaheHa Ol cTpaHe N0CIOBOJCTBA PYINTBA Koje ce npey3uma (negoti—
ated take over, recomanded take over) nin nocIOBOACTBO MOXeE NPely3HMaTH Mepe a
CIIPEYH MpEY3UMarhe, Kajla ce NoHyfa unak ynyhyje akimonapnma (hostile take over).
Opyro. 1npey3iMatbe KOHTpole je mMoryhe KynopinHoM Beh ¢ opMIpaHOr KOHTPOIHOD
naxkera akuuja (sale of control). Tpehe, Moryhe je ocTBapiTH YrOBOPHY KOHTPOIY
NIOCTIOBakLA IPYIITBA, NPI UeMy MoceOHO MecTo 3ay3HMa YTOBOP KOjHM ce NMOCTIOBOofI~
CTBO jemHor npefy3cha obaBe3syje ga he cnpoBOANTIE OJMYKe MOCTOBOJCTA JPYror
npeayseha (YToBop 0 KOHTPO/IIL. YTOBOp 0 Bohewsy nocnosa). Kao 11rro ce Bujn npey—
3UMaEke€ KOHTpOJe Moryhe je H3BpIIMTH Ha OCKEOBY KOPINOPATHBHOL Y/Iaraka H Ha
OcHOBY yropopa. [1pey3iMarbe KOHTPOIe Hajl aKIIOHAPCKITM IPYILITBOM e y CTPaHOj
JHTEPATYPH YECTO HABON KAO JelHO Ofl CpPejIcTaBa KOHTpONE paja MOCTOBOJHOL
opraHa. OBO je caMo jeflaH acHeKT npoOreMaTHKe Npey3iMamba KOHTpone Hajl
JPYLUTBOM. KOja 00yXBaTa pasJHviTa NHTamka (MOCTYNKa, MamhHHCKIIX MpaBa, HHTep—
eBeHluje ApXKape. MOBpee aHTH-MOHOMOJCKHX NpONHca. HTH.). ¥ Ha/bHM H3ga—
ramiuMa ykasaheMo Ha Haq30pHY (yHKIH]Y Npey3iMamka KOHTpoe (IIPBEHCTBEHO Ha
OCHOBY OINLITE MOHYJIE) Kao CpefcTBa 3a " THCLHIUIITHOBae " TOC/IOBOIHE CTPYKTYpe
noceGHO y cseTay nckycrapa CAJIL ¢ oG3ipoM Ja Npey3HMame KOHTpoJe Mpei—
CTaBasba BPIJIO YECTY T10jaBy y MOCTOBHO] PAKCH Te 3eMIbe, 11a jé 1 3aKOHOJABCTBO U
cy[cKa IpaKkca ToMe NpuaroheHa.

OcHOBHa 1MocTaBKa, Koja obenexaBa npeysiMarbe KOHTPO/Ie Hal aKIHOHapCKHM
APYLUTBOM C acreKTa TMOCTOBOJCTBA, je /1a YCTaHOB/baBate KOHTPOJe 3a MOCIOBOI~
CTBO IpejICTaBba CHUTYallljy Koja HHBOMBHpa KOHMUKT HHTepeca. C jeaHe cTpaHe
MOCTIOBOJICTBO HMa 00aBe3y MOCTyNama y HHTepecy KOpropaluje. OJHOCHO aKIHO—

Hapals-). C gpyre cTpaHe. MOCIOBOJICTBO MOXE pearoBaTH Ha JBa HaiHHa. Moxe
npemyseTH T3B. "of0pamOeHe Mepe" Yy Luby UyBaka CONCTBEHOr MOAOXaja, ¢
0G3HpoM fa OH HOBH HManall KOHTPOJHOI MaKeTa aKliija M3MEHHO MOCIOBOIHY
CTPYKTYpY Y UiJbY NoGorbliama nocnosama npefyseha. ToM NpUIHKOM IOCTIOBOA—
CTBO CBOj HHTEpeC Npe/NnocTasha HHTepeCy aKIIoHapa, ¢ 003UpOM /la HOBO ITOCIO—
BOJICTBO, Koje On mno0olUbalo MOCIOoBame Npeayseha npeicraBba HECYMELHBH
aklHoHapckn uHTepec. McTo Tako. N10CI0BOJICTBO MOXE OIyCTaTH O Ipeay3HMarha
"onOpamOGeHuX Mepa" MOTHBHCAHO oO0ehaHMM KOpPHCTHMA IIOC/I€ YCTaHOBJbaBarha
KOHTpOJIE Haj xopnopauajomls’. IupexTHa npaBHa nocregHua KBaauduKauuje
cykoOa MHTepeca je 3axTeB 3a cpa3MepHolihy "ondpamOeHnx Mepa”, Kao H H3y3H—
Mars€e OJIITyKe O YCTylaky KOHTpoJe 13 foMeHa "business judgement" npasuna.
Hacynpor cxBaTawka O NocTojary "KOH(INKTa HHTepeca", MOCTOJH MHILBEHE
110 KOjeM CTIIOMEHYTH KOH(IMKT HHTEpeca He MOCTOjH, OJHOCHO [1a HeMa 3HavajHHji

15. Ogpxoc uHTepeca Kopnopauuje W uHTepeca Apyrux cyGjekara (akuuoHapa, 3anocieHux HTA.)
NpeBa3nIa3n OKBHPE OBOT pajia.

16. Gilson Ronald, Kraakman Reiner, Delaware's Intermediate Standard for Defansive Tactics: is There
Substance to Propotionality, Review Business Lawyer 2/1989, ctp. 247.
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nHTesnTeT. OCHOBH 3a OBaKBa MHILLEH:A CYy T3B. Klay3yle 3MaTHOr NafoGpaHa
(golden parachutes) canpxkaHe y yropopima 3akbydeHnMm nsmeby xopropaimja u
MECHaljepa 10 KOJHMa ce [MOCIOBOJHOj CTPYKTYpH 00e30eheyje 3HauajaH HOBUaHI
H3HOC, I 3HAYAJaH aKUHOHAPCKH HHTEPEC, Y cTyvajy cMeHIBaka Koje HacTyImi Kao
nocneila Npey3uMarha KQHTponem. Ogpropapajyha npiyeHa OBaKBHX YrOBOPHHX
ofipeaOou Tpeba 1a cMarbi MHTEH3NTET KOH(INKTa HHTepeca, MOceGHO Y cHTyalijaMa
Kajla ce OfI MOCNOBOACTBA OYEKYje 3HaYajHa HHBECTHIN]A y BIJIy 3Haa W HCKYCTBa
(human capital). Koja Hema ojropapajyhy BpemHOCT y JIpYroj OpTaHH3aLlijiL.
OOGe30ebibarme 3HauajHOr AKIMOHAPCKOr CTaTyca TMOCTOBOJACTBY MOXe OHTH Of
NoceOHOT 3Hauaja y npeaysehuma Uiji ce MOCTOBHH Pe3yNTaTH Halase Ha CHIa3HOj

nyrawn'®,

Knaysyne “"snatsor napoOGpana’ ce y IHTepaTypd. YLI4BHOM TO3HTHBHO
OLEHY]Y, ¢ 003HPOM J1a ce HxlMa yMambyje, KOHGUIIKT HHTepecd, KOjH je cacTaBHH 160
IMOCTYNKA YCTaHOBILEH:A KOHTposie. OrpaHiuersa I Iopeckn TepeTH (Ha ocHosy Defi—
cit Raduction act 1984) onemyje ce Kao HepasyMHO Mellawe y cnoGofy yropaparmal?),

Mnak, ykasyje ce i Ha Heke c1aboCcTH Koje ce cycpehy v ocnoBHoj npakc i Xoje ce.

2
[IPBEHCTBEHO, OJHOCE Ha NMPEINPOKY NMPAMEHY OBHX K.naysy.rra‘m.

OcHOBHa MpeaNnocTaBKa Ha KOjoj ce 3acHiBa Hag30pHa (hyHKIMja TPXKMITA 3a
YCTaHOBJbaBathe KOHTPOME Hajl Kopnopaliijama (market for corporate control) je ma
lleHa aKu|ja MnpejcTaB/ba Ofpa3 INOCJH0Baka ApYIUTBa. JIOMMM. HAH HEJOBOLHO
I0GpHM OfITYKaMa, MOCIOBOACTBO JIOBOH JI0 NMajla LeHa akumja 360r Yera ApyIITBO
TocTaje MOJOOHO 32 YCTAHOBIbABAKE KOHTPOZTe Hajl whitMe. CTHIanal KOHTpOoe Hajl
aKIHOHAPCKAM JIPYUITBOM he, NMo npasHiy NHPOMEHHTH IIOCAOBOACTBO. fAa O
MONpPAaBHO M0CTOBHE pe3yaratre npeyseha. ocTBapHo 3apajy 3a cede. aaH HelzBeKHO
H 3a ocTane akioHape. Cama MOryhHOCT /1a 1obe /10 yeTaB/baBaka KOHTpOJIE Mpei—
CTaB/ba MNPETHY KOJOM ce "JCUHIUIHHYje" NMOCTOBOJICTBO JPYrHX mpefyseha
cripevaBa fia JoHece Heofrosapajyhe mociosHe ofnyke (non—profit maximizing
behavior)?!). Yak u HEYCNeTH TMOKYIajH Mpey3HMarba KOHTPONe TpefcTaBibajy
CHaXXHY OIOMeHY YNPAaBHOM OfGOpY H MOCTOBOACTBY-~). Ha Taj Haumm ce. myTem
TP>XKHIITA MHTake KOHTPOE MOCIOBOJICTBA OCTBApYJje. LUTO Y OKBAPY aKLHOHAPCKOT
ApyLITBa, 300r JIHCIEp3Hje KOpNopaTHBHE MOhH Ha KOJy cMO paHHje VKas3alil, Hije
moryhe. OciM cripeyaBara HELEeIHCXOIHOr MOHAllabha TIOCTOBOICTBA, aKIOHAPH,

17. Jensen Michael, Takeovers: Their Causes and Consequences, Journal of Economic Perspectives, 1/
1988, crp. 40.

18. Chleifer A.. Vishny R.. op. dit. cTp. 40.

19. Jansen M., op. cit. crp. 40.

20. Haponu ce npiMep fa je v jelHOM cayuajy NOroAHOCH Kaayavie "31aTHor nagoGpana” yxisaio
npeko 200 menagepa y jennom npeaysehy — Jensen M., op. cit. crp. 40.

21. Bradley Caroline. Corporate control: Markets and Rules, Modemn Law Review 2/1990. ctp. 171-
172.

22, Axworthy C., op. ¢it., cTp. 291.
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3. Apcuh: TIpey3nmaise KOUTpoae Kao oGMIK Hajl30pa Al PajioM MOCTOBOIHOT Oprafa
(cTp. 19-29)

KPO3 HpOoLEec Mpey3nMara KOHTPOoJe, OCTBAPYjY I Apyre NOrojHOCTH YHMe ce, IPBeH—
CTBEHO MHCTI Ha NpeMitje Koje ce mahajy 3a critiatbe KOHTPOTHOT MaKeTa 1 1opacT
BPE/IHOCTH aKliija 10 KOjer Jlona3n Kaja ce 00jaBi MOHY/a 3a 1pey3uMarbe KOHTpoe
Haj npeayschem. OBo OTBapa i MHOTOOPOjHa NPABHA i EKOHOMCKA NMHTakbha Koja npe—
Basunase npoOaeMaTiKy Haa30pa Hajl PaJioM TT0CI0BOACTRA.

Kao 1Iro ce BHAN TE€K YCNOCTaB/halkhe KOHTPOIe Hajl CKYIILUTHHOM omoryhapa
CTBapHy peanusalijy opialherba NojefIiHIX OpraHa aklHOHapcKor aApyirsa. OHO
HITO y YCIOBIMA BEMIKOT Opoja aklMoHapa 0, yerejl Tora, NacHBHe CKYMIITHHE, Huje
Moryhe. ocTaje peanHo Kaja MocToji jejlaH HIH BHILE aKI[HOHapa KOjH KOHTPOMHIIIY
crynuTHy. Taja ce. MebyTunm, crpapa nnuTame ofHOca npeMa ApYrHM aKLHOHAPHMA,
a jellaH acneKT ToTa INpeJICTaB/bajy M T3B. HE3aBICHH “WIAHOBH YNpaBHOr ofbopa o
HeMy je OHIIO peun paHiije.

[peysumarme KoHTpoae Hajl npeaysehen ce. ¢ acnekTa Hajg3opa Hajl MocIOBO/I—
CTBOM. y HTEPATYpPH OliekbYje YIIABHOM No3uTHBHO™). Tome y npuior ce kpehy u

eMIHpHjcKa HeTpaXuBarba~ . Mnak. cMaTpaMo fia TpeGa yKa3aTH i Ha HeKe pe3epse
Koje y ToM morieay nocroje. IIpBo. 10BOMIN ce y MiTambe MOJa3Ha MocTaBKa npemMa
KOjoj lieHa aKiulja ofipaxkaBa pajl OCIOBOJHOL OPraHa., OHOCHO MOCIOBHE pe3yJITare
npeayseha. Harnamana ce ga TO MoXe, ajil He Mopa OHTH YBEK caIydaj U fia Ha LeHY
aKllfja yTiye BHile MoMeHaTa. [Ipyro, nocTapiba ce jefHO Y BETIKO] MEPH PETOPHYKO
NUTalke — aKo je INpey3uMare KOHTpONe Hajl aKLHOHAPCKIM JAPYLITBHMAa Tako

e
eC]JI.[I{aCHO_. 3alITO OHO NpEICTaBha CHCL[HC]JII‘IHOCT dHIMO—CAKCOHCKOr CI‘IC’I‘EM&‘JJ.

Kontpona Han npejysehan ce moxe crehit i KynosuHoMm Beh chopMupaHor KoH—
TPOJHOr nakeTa akimja (sale of control). OBaj npiucryn je 6no Bnagajyhu y CAIL y
nepuoay 1950-1960.. na 6u Taga gouwo o adpupmMalyije mpey3nMarmba KOHTPOIE Ha
OCHOBY OIILIITe [OHYJle Koja HMa 3a Ii/b opMiipamke KOHTPOJHOr makera (take
over)®). y €BPOIICKIIM HAlOHATHIM NpaBiMa Hilje nocsehena Beha maxma npopaju
KOHTPOJIHOT [1aKeTa akinja’’). Vinak. y JIUTEPATYpI ce OlemwYje la TpeGa OueKnBaTH
Pa3Boj JOKTPHHE NPOJaje KOHTPONHOT NakeTa 1y EBpoIn. npi ueMy ce HeKe Ha3HaKe
TpaXe y akTHMa ayTOHOMHOT IpaBa M HalopuMa 3a XapMoHu3aujy npaea Esporcke
sajeqHuiie. HaBojm ce Bume passora 3a To, a Mehy miiMa noceGHO MecTo 3ay3umajy
MambH 0OHM MOCIOBaka eBpornckux Gep3u (y nopebemwy ca CAJL), Kao M CBOjHHCKa

CTpYKTypa (Be/WKH YTHIA] HHCTHTYLMOHATHHX mHBectHTopa y Esponu)®. ¥

23. Bredley C., op. cit. str. 174; Axworty C., op. cit. eTp. 291.

24. Hapopu ce ga cKOpO NOJI0BHHA NPBOT MEHAYEPCKOT elianona Gipa npoMetbeHa y poKy o TpH
rofiHHe No npey3nuMarky KonTpone — Jensen M., op. cit. crp. 39.

25. Tloce6uo "hostile take over” — Scherer M.F.,, Corporate Takeovers: The Efficiency Arguments,
Journal Of Economic Perspectives, 1/1988 ctp, 70.

26. Elhauge Einer, Toward a European Sale of Control of Doctrine, American Journal of Comparative
Law 4/1993, ctp. 627.

27. Waurdinger H., op. cit. eTp. 133.

28. Elhauge E.. op. cit. cTp. 632-633.
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MorJIe/ly HaJl3opa Hajl pajioM TIOCIOBOJICTBA KYITOBHHA KOHTPOJIHOL TAKETa HeMa UCTH
3Hauaj Kao YCTaHOB/baBakhe KOHTPoJe Hajl ApyLITBoM. OBO 3aTO IITO HE 0MasH 10
pemcTpudylrje KopnopatisHe Mohu — npemysehe je Beh OMI0 KOHTpoOmHCaHO U
MeHa ce caMO cyOjeKT KoHTpone. HoBH BIacHIK KOHTPOIHOL MAaKeTa MMa HCTH

HHTEpEC Y norneny MaKCI-iMIIBﬂlﬂ-l}E l'lpOC.l)[iTa K40 H BEros HPCTXOIIHIIKZQ}‘

Ha kpajy HanoMumeMO a ce TOpma H3farama OIHOCe Ha YIOry INpey3nMama
KOHTpOJIE Koja ce Of[BHja Ha OCHOBY yuelitha y Kannraty. Hacynpot ToMe, Kao 1wTo
cmo Beh Harnmacunn, Moryhe je npey3uMare KOHTPOMe Ha OCHOBY YTOBOpa (HIp. yro—
BOP O KOHTPOJIH, YroBOp O 1nociosobemy). Opa BpcTa yrosopa je IIHPOKO pacnpoc—
TpameHa y HeMauKoj MocioBHOj npakcH. OnpebeHe aineme Koje cy mocrtojane y
3aKOHCKO] PeryJaTHBIL Cy paspelleHe YHOLIEHheM oiropapajyhux oipentn y HeMaukn
3aKoH © aKUMOHApPCKHM JApyIITBHMa n3 1965, romure>”). OBim YyrOBOpPOM Ce
yCTaHOB/baBa 00aBe3a 3a IOCIOBOJCTBO (KOMEKTHBHH IIOCIOBOJHM OpraH) fa

H3BpIIIaBa Hanore fo0ljeHe Ol cTpaHe NpHGaBHola KOHTpo.r[e3”. Y THM OKBHpHMa ce
He MOCTaB/ba MUTamke NPOMEHEe MOCIOBOJICTEA U HE JIOJa3H JIO paHHje CIOMEHyTe
curyaunje KoHdumukTa uHTepeca. ITocrojehnt nocnoBOIHA OpraH caMo ryOH caMo-—
CTaJHOCT, aJIi He u cTaTyc. Mnak. caMo 3ak/byunBame YTOBOpa MOXe fla yKaxe fa je
BpILIEE NocNoBofHe (byHKI™je Moryhe yHanpeJuTH, unMe ce JOBOJH Y NMHTame
MO3UlKja YIAHOBA TOCIOBOJHOr OpraHa Ha TPXKMINTY pajHe cHare. [nacameM 3a
3aKJbyUHBamke OBaKBOI yroBOpa aKiHOHapH H3Mehy ocTalor H3pakaBajy cBOj CTaB
npemMa Bpllewy TNocioBofiHe (YHKIIHje. Koja ce, 3aK/byqiBamkeM YroBOpa, MpeHOCH
BaH apyurrsa. M opnie. Mebyrum, TpeGa mmati y BHiy pakTHUKAa OrpaHiyersa o
JleJIoBaby CKYILITHHA O KOjJHMa je Harpe] 61710 roBopa.

Kao mIro ce BHM KOHTpOa Hajl aKUHOHApCKIM JAPYIITBOM HMa pasiHyHTe
edbexTe Kajla je y MiTamy Haa30p Hajl MOCTOBOICTBOM. ¥ NPBOM CTy4ajy, Kajla ce pan
O YCTaHOB/baBaky KOHTPOJIE Ha OCHOBY CTBapama KOHTPOJHOI TakeTa, (yHKIHja
Haj30pa je HajBHIlle HaraalleHa. OBo 3aTo LITO 01431 J0 peANCTpHOYIH]e KOpnopa—
THBHe Mohiu. [JoTajaumsn ofHOC opraHa, KapakTepHCTHYaH 110 JOMHAHALH]H [10CT0=
BOJICTBA, ce Merba 300r hopMHpara KOHTPOIHOL MaKeTa akiiHja. CKymTHHa 1o6Hja
chakTHUKY MOrYHRHOCT Ja peanu3yje CBOja 3aKOHCKa, OJHOCHO cTaTyTapHa
opnauthera, y MOrAey Haf3opa Hajl pajioM IOCIOBOACTBA H OpraHa KojH OHpa
MOCIOBOJICTBO. Y ciyyajy KynosiHe Beh ¢hopMHpaHOr KOHTPOJIHOTL MaKeTa He [Jo1asH
1o mpoMeHe ofiHoca u3Mmeby oprana gpyinrsa. [Tpemysehe je Beh KoHTposucaHo, a
Mera ce caMo cy0jeKT KoHTpone. CkynmiuTiHa Beh HMa rnonoxaj Koju omoryhasa
Bpillewse HajgzopHe yHkuuje. Koa yroBopHOr IIpey3HMama KOHTpOJde Hajl
npefyseheM ce, Takobe. He aupa y nocrojehe oprane npefy3seha. Beh noca0BoOACTBO
HMa yTOBOpHY 00aBe3y la H3BplliaBa Hajlore Apyre yTOBOPHE CTPaHe.

29. Elhauge E., op. cit. cTp. 635.
30. Wurdinger H., op. cit. cTp. 152.
31. Wurdinger H., op. cit. crp. 154-157.
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(cTp. 19-29)

3. IIpeanor nopor 3axkona o npenyschuma

Ipenyiorom 3akona o npefysehinMa npensitheHa je pasnnuira CTPyKTYpa OpraHa
aKlHOHapeKor pyirea (un. 248). Mmajyhn y By crpykTypy Koja oOyxpaTa
CKYMILUTHHY. YIpaBHi 0100p. HaA30pHI OAG0P I ANPeKTOpa, MOXe ce pehH a je oHa
crneniduHa y OiHOCY Ha nocrojeha pemerma y ynopeHon npaey. YTpasHit oi6op
HIje KOMeKTUBHI NOCTOBO/IHN opraH, Beh je nocroBofHa dyHKIIHja ToBepeHa roced—
HOM opraHy - anpexkropy. Hamsopua chyHkumja ynpapHor onbopa orseja ce y
opnanthermy 3a NOCTABLAKE I paspelliere MIpeKTopa. [10cToBOHM OpraH Hema
HCTPYMEHT (JlaBarb¢ Npejinora CKyMIITHHA 3a 1300p OpraHa) Koji My. y YIOpeIHOM
npapy omoryhasa JoMIHALN]y HaJl OpraHOM Kojil Ta nocTasmba. [Ipegnore ojyka 3a
CKVIILTHHY NPHIpeMa VIIpasHi o100p 1 TiMe 00e3belhyje cBoj TOMIHAHTaH 1OM0XKaj.
KOJI TIpeJICTaR/ba je[IHY Off cnellHHUHAX KapaKTepucTIKa NPe/UTOKEHHX Moflena y
nomahes npasy. O OCTAMIX CPeICTaBa OCTBAPHBALA YTHIA]ja. TOMEHYTHX Y PAHIM]HM
H3narariMa, Tpeda VKa3aTH Ha KOHTPOIy NMpoToKa nHchopMaliitja Koju BpLLIl MOCI0—
BOjIHH opraH. [JipekTop, npeMa npeyiory 3akoHa o npefy3ehiiva opraHusyje 0 BOiH
nocnosatke npeayseha mro aMy omoryhasa BICOK cTeneH yTHllaja Ha MPOTOK uHGop-
Mallija O NOCIoBaky npejy3eha. 1ITO je HEONXOHO 3a yCnenHo o0aBbamke Haa3opa
HaJl HeTOBHM PajIoM OJI CTpaHe ynpasHor ofbopa. Tpeba. y ToM moriey. yKa3aTH 0
Ha o0aBe3y NMOHOIIIeha H3BellITaja Off CTpaHe ynpase, ami Ta obaBe3a, kao i o0aBe3a
o0jaBibuBama (PHHAHCHJCKIX MMOJaTakKa ce He olewyje Kao noceOHO eduKacHa, ¢
003HPOM Jla ce THM IYTeM HepaliiOHaIHOCTH Y pajy yipase (1a i AHpeKTopa) MOTry
VTBPAHTH caMO V eKCTpeMHHM ciayuajeBnma. KonauHo, u y norsieny gomaher npapa
Tpeba yKa3aTH Ha CKIOHOCT YIaHOBa YIIPaBHOT O00pa Jla, y clTydajy CyMIse TIoKa3syjy
"HAKJIOHOCT" Ka CTaBOBIMa 3aCTYNaHIM Of CTpaHe [IHpeKTopa.

IMpennorom 3akoHa o npemysehima npemsubena je (wi. 411) m KoHTposa
npenyseha. [TpeanokeHa pelliera Cy. FeHEPATHO [U1e/1aHO, ycarnallleHa ca éBpONCKHM
npaBpMa. H3Meby OCTanor. # y TOMe IITO ce He MpaBH 3HauajHa pasimKa H3meby
yCnocTaB/beHe KOHTpole H (take over) H npeysumama Beh hopMIpaHOr KOHTPOIHOT
naketa (sale of control). IpennokeHa peliiersa (HIIp. jaBHA MOHYIa) yKa3yjy Ja ce paiu
0 perynucamy YCTAaHOB/baBaHka KOHTpONe. Y paHHjiM H3laramkHMa cMO yKasanu jga
JIOKTpHHA Npey3iMatba KOHTPOJIHOL NaKeTa Hifje noceGHO NpHxBaheHa y eBpOICcKHM
TnpaBHAMa, Majia ce yKasyje Ha TEHJIEHIM]y NpoMeHa y ToM noraefty. C acrekTa Hafizopa
Haj pajoM OHPEKTOpa YCTAaHOBI/bABAHe KOHTPOJE Hajl JPYLUTBOM HMa HCTe Moc—
JeHle Kao Uy YIopeaHoM npasy. CKyNuTHHa Jo6uja (hakTHIKy MoryhHocT pean—
Hzalje y NMoraey cBOjHX oBlallrheHa Koja ce offHoce Ha H300p ynpaBHor ofdopa.
KOjH rybn cBOjY TOMHHAHTHY MO3MIHjY Y OJHOCY Ha cKyNuITHHy. [JHpeKTop. locTaje,
Takobe y BeaMKO] MepH KOHTpOMHCcaH Off cTpaHe "JHCLUHILTHHOBAHOr" YIpaBHOT
onbopa. Mnak, n opfe ykazyjeMo Ha yTHIa] NPOTOKa uHGOpMalija KOju THPEKTOpY
OCTajy H Jla/be Ha pacloaramy, alii ca MambHM yTHIAjeM HEro y CHTYalllji Kajla HeMa
thopMupaHOr KOHTposHor naketa. C oG3upoM Ja he npeysumame KOHTpONe Haj
npejysehem, Mo NpasuTy 3HaYUTH H NPOMEHY yNpaBHOr Of0opa H JHPEKTOopa M Y
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nomaheM npapy he ce jasuTi nurarba Be3aHa 3a "cykoO mHTepeca”. TpicyTHa je
npobnemMaTHKa Be3aHa 3a Knaysyne "snmaTHor najgoOpana”. Tlpema un. 269. u 270.
TNpefniora 3aKkoHa o npejysehinma craTyToM ApyLITBa ce MOoxKe 00e30e/INTH CTHMY Ta—
THBHA HAKHaJla Koja ce ncnahyje y cKnamy ca ofilyKoM CKYTILITIHe 1 Tpeba jia Oyje y
CpasMepli ca 3aflalliiMa Y1aHoBa ynpase H iHAHACH]CKIM cTareM JIpyIirTea. Opjie je
y NUTay HOBUaHH M3HOC Ha wra ce ynyhyje dopmynaumja "nennahyje”. Moryhe
TYMaUeH-e je [1a ce OBH UJIaHOBH OfIHOCE Ha TeKyha npiMatka ynpase, a He Ha OTIpeM—
HHUHE 3a ciyyaj Npey3uMara KOHTpONe 1 NpoMeHe diaaHoBa ynpase. Mnak. y unaHy
270. ce npuMmepa pajH Hapojie NpHMarka UNAHOBA YylpaBe — 3apaja. HakHaja
TPOLIKOBa H "fipyra niuahawa”. dopmMyraija "apyra nnahama” orBapa MoryhHocT
TyMauemwa Jla ce TOM OJNIYKOM MOXe NpeBujieTi n "31aThn nagodpad’. C apyre
crpaHe moryhe je Tymauere 1a cioMeHyra chopmynaimja o0yxsarta nnahame "Hcre
BpcTe” Kao MPEeTXOJIHO HaBeJleHa ~ 3apajie, HAKHaJe TPOUIKOBA. KOja ce OHOCe Ha
TeKyhit paji. Y ToM cry'ajy ocraje MoryhHOCT U3 4iaala 273. npema KojeM ce "fipyra
npapa u odapese” MOry perymicaTi yropopoM H3Mmeby unaHa ynpape H ApyIITBa. y
cKnapy ca cratyrom. [IpumeHom osor unana Ou ce, Ha ocHoBy MoryhHOCTH Kojy Tpeba
Jla NpeBHIIL CTATYT. 3aK/bYHIBA0 YTOBOP U3Mehy UnaHa yrpase i IPYIITBa KOjiM O1
ce MOIJTa NpefIBHAETH 1 Kay3y/a "3maTHor nagobpaHa” Koja Ouf MOTJIa J1a ce 1ojIBeje
noa "apyra npasa u odasese”. C oG3npom Ha Moryhe 3noynotpeGe notpeGHO je fa,
npe CcBera, MOCTOJH OCHOB Yy CTAaTyTy 3a 3aKIbyueke TaKBOr yroBopa. YTOBOp ca
TAKBOM Kiay3ysom Orno Gu Moryhe 3akbyUlTH caMO aKo je TO MpeaBubeHo y craT—
YTY. KOJe JIOHOCH CKYMIUTHHA, YiMe ce oMoryhasa H3BecHIl Hafi30p O CTpaHe aKIHo—
Hapa. OO0 1 BHCHHA jlaBakba O ce MpelH3ipaa y yropopy. ¥ oBOM CiIyuajy TO He
Mopa Jia Oyjie HOBUaHO aBamse. Beh je Moryhe, Kao y ynopenHoM npasy. NpeaBHIeTH
aKIHOHAPCKH IHTepec 3a ynpasy. CraTyToM On. Takobe. TpeGano npeaBujieTH 1a je
YTOBOP IyHOBaXaH Kajla Ta OMoOpI CKYMLITHHA 300 MOIyhIHX 3HaTHIX 310ynoTpeda.
Y oficycTBy TakBe cTaryrapHe ofpeade yroBop OH ce JOIHHjE MOraQ oclopaBaTi
JE/THHO TIPEJT CYJIOM €a OCHOBA OIILTEr YTOBOPHOT NpaBa (HIp. MPOMeHe OKOTHOCTH).
M3 npeTxoHux n3iaratba Npou3uIasi a je crBapHa MOryhHOCT KOHTPOJE OBaKBIIX
KJaysyna Be3aHa 3a (PaKTHYKY CHAry CKYILUTHHE. KOja je 1O MpaBIIy Mama, M je
APYLUTBO NMOIOGHO 3a NIpey3uMamke KOHTPOIe.

Konauno, npeanorom 3akoHa o mnpefysehiMa npeaBubeHo je # YTOBOPHO
IIPEHOLIEHE MOCTOBOJICTBA. Y ulaHy 417. npeaBiheH je yroBOPHH KOHLEPH KOjH Hac—
Taje Ha OCHOBY YTOBOPa O MPEIy3eTHHLITBY, ¥ BapHjaHTH yroBopa O Bobery Nociosa
KOJiM jefiHo nipeftysehe noapebyje Bobewe nocnosa apyrom npeaysehy. OBaj 001K
Ha[30pa Ha/l TOCIOBOJICTBOM HUJE TOMHKO HArmalleH Kao Kojl pey3uMarma KOHTPOIE.
Texuirre Huje Ha NpoMeHH ynpabe, Beh Ha o0aBesi ynpase 1a MOCTYNA 110 ymyT—
CTBMMa MaTHYHOr npefy3eha (unad 418.) 1ITO NepCOHANHHI CacTaB yIpaBe UYMHH
OesnavajHuM. Heku eneMeHTH Haj3opa HNak MocToje, Kao H Y YNOPEIHOM IIpasy.
CaMo 3aKk/byuHBaEE€ Yropopa O 4ueMy OUIYKY JOHOCH CKymirTHHa (wmad 421.)
HMILTHIMPA CTaB aKlHOHapa o MoryhHocTn Gorber Bobema I10c/IoBa i O NOHalllakky
ynpase, [IITO YTHYE Ha HBHXOBY MOCIOBHY penyTratujy. a 61 ce opakas edexar Haji—
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30pa 3HavYajHuje MaHuectopao noTpeGHO je, npe cBera 3HauajHHje MOMEpAke y
LeJTOKYITHOM IIPHBPEHOM OKPYXEHY. ILITO cé OJHOCH U Ha ocTane OBIHKe Haji3opa.
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Take Over as a Form of Control over Management

Summary

The author discloses the shortcomings of the control system within joint stock com—
panies being the cause of non-profit maximising behaviour of the management. The
second part of the article analyses the take over of the enterprise and points to the inten—
sified supervision function the take over has, particularly in the case of hostile take over:

In the closing section of the paper the author points to the relevant solutions of the Draft
Law on Enterprises.

Key words: take over, managing body
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On I'ATT-a o CeeTcke TProBuncke opranusaimje

Peszume

Ceellicka ftipzosuncra pasmena je iiocae [Ipyioz csellicko? paitia aubepuzosara
savsanyjyhu GATT=y, aat cy napacae cltipyxitypre Quciipotiopuiije uamehy 6ozaitinx
U CUPOMAIUHILY, @ O@beM passojy [pelliit hapouiitio nejednara OuHaMuKd passoja
fojedunix pazsujeniy toopyuja, mehy Kojusma cy mozyhu oipanuyenu MpIoGuHCKL
paitiosu. Mebysasucroctui cllipyriiiype ceellicke fipuspede je el Moauxa 0a ce ne cme
itpefiycliinitin jeOHOCIupanum 00ayKama 61110 Koje 3esmwe Oa yZpo3i Huilias ceeltcKiL
exoromcru cucities, tta je GATT 1947. 2. flocae ¥pyZsajerxe pyude fupancghopmucan
osojaro. To Hoso je najiipe y 8e3it ca cadpuHoM, jep je lipotuupen focebnum cliopa—
aysmuma (yeayie, UHIHEACKIUYAAHA CEOJHHE, UHBECIlje loge3ane ca TUPLoGUHOM),
walt cy fpeyusntige pezyaucana ona liniliarea Koja cy panje 6iaa odyxeahena Ciiopa—
aysom. Taxo je nacitiao GATT 1994.

Hetliospemeno je 06esbehena u nosa hopma deaosarsa GATT—a, xoja o6yxsaitia
uHCuitiyyije 3a ollikaarsare cykoba u floclliyliaxk 3a o, Koju je jeduncitieer u
zoilioso jednoobGpasan 3a cee cayuajese, a rwe2060 eohewe je fiosepeno Cesellickof
pzosuncroj opzanusayuju. ITocae ycliocitiasmarba HOB0Z pexcuma pezyaaitiuge
Mehynapoone pasmene, v uajeehoj mepu wneciiajy moZyhuocliu jednociipanoz
yaohera mepa sanuapurcKe 3aiudtiniiie, jep ce 00ayke o reuma doHoce Myaltiiaaiiep—
aano, kpos mexanusum WIO. Citioza je 1t snawaj WIO 0sojar: ca jedue citipare rweno
ocnusare obasesyje Opyase Oa yuure pazauduitie Haiiope, y OOMEHY aeZucaailiype,
OpZaHU3ALILe, [a 1 UCEyHasarba oopehentiy yeaoe6a, kake 6u 0be3bedine wAanciliso y
0], @ ca Opyze ciupare 3a [puspedHlt (KOMOPCKIL) MeXaHU3aM KOjit MOPa 0a WpaHc—
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Gopsaue  uncliuiiyyionaany  ungppactipyxiaypy 3a HAaCtiyil  Ha  cltpaHim
wpxcnuitiusa, jep tiojedunaqne Kositanuje wecttio nehe ouitive y cliarsy Oa 3atuitiiie
caoje liocaosHe unitiepece.

Kayune peuu: ceeiicka mpzosuna, mehynapoonu cliopazymu, Ypyieajcxa pynoa,
GATT, WTO, ksottie, anitiu—oamiinmz

JenHa on HajKapaKTepHCTHUHHJHX 1pTa JBajeceTOr BeKa je BPJIO BHCOKA
JHHAMIKA MPHBPEJIHOT pa3Boja. Heynopeduso seha of OHIO Koje Apyre enoxe y
TbYAICKO] HCTOPHjH. YNPKOC KOMOCATHIM PasapakliMa, MOCIeIbIX CTO TOJlEHA je 1
NEPHOJI HCCYMBSIBOD HallpeTKa i ]IH'l’Cl'paIJ,IIjC YUTABOr YOBCUAHCTBA., Y aHanu3u
UHHHIALA KOJH ¢y JI0 TOra jloBe/. BehllHa TEKCTOBA y eKOHOMCKO] NHTepaTypH
loKasyje fa je Hajpehn mojeguHavHH (PAKTOPCKH JIONPHHOC OTPOMHOM YOp3amy
CBETCKe MPIBPEJIe HACTA0 TOKOM MOCTE/IH:IX NejleceT FOjiHa, | f1a ra je jajia adep—
anu3auja ceeTcke Tprosixe. [loapyyja i Apynrrsa Koja cy cBojy CONCTBEHY pa3BoOjHY
TOMUTHKY IMOTYHHIA 3aXTEBUMA FA00ATHOr TPXHUIITA MOCTHIA CY U HATIIPOCETHY
AHHAMIIKY pa3Boja. HapaBHo. ped je 0 faBHO NO3HaTOj PHKapoBoj KOHUENHjH pea—
THBHHX TIPEJIHOCTH. OIHOCHO MOJIEPHH30BaAHOM I F1I00ANH30BaHOM CMHTOBOM y4€H:Y
o nopesmn pana. ITocne nepuojia craryaliije i pelecije cBeTcke nNpuBpesie usmeby nsa
CBETCKA PATa. Yy KOjeM Cy NMPOTEKUHOHNCTHUKE CIOLHOTPIOBIHCKE Mepe T0je/IHHEX
JpXaBa JIOCTHI/IE TaKaB HHBO fla ce 30Hba TEIIKO MOIMIO FOBOPHTH O CBETCKOM
TPXKHIITY, 3aXTEBIH 3a MOAHTHYKOM PEKOHCTPYKIHJOM TOCIEpaTHOT CBETa ¢y Mojgpa—
3yMEBaJIH H HOBY OCHOBY CBETCKE NpHBpe/He HHTerpauije. IToiwto ce oi pasymMHor
yBepema, Koje Ha BuIle Mecra ncruue u KejHe, ropopehin o GymyhHocTH cBeTcKe
eKOoHOMHJe, 1a Oe3 3HATHO BHIIEr HHBOA OIILTE NpPHBpeHe pa3BHjeHOCTH (O Tajia
nocrojeher), nehe Sutn Moryh Hu crabunan Mup. M Tajia je, Kao u aHac, GHIO jacHO
/1a Taj pa3Boj 3axXTeBa. NPETNOCTaBba i 3HAUI NMPojlyO/buBatke MehyHapojHe nojene
pajia. ueMmy je Hajpehy npenpexy InpejcTap/bao CHCTEM Pa3rpaHaTiX Mepa LAPHHCKE I
BaHl[apHHCKe 3alITHTE.

1. YjenumeHe Halje cy, opejl HH3a CBOjUX MOJHTHYKAX, COLHjalHuX [1a U 0e3—~
GemHocHHX (hyHKUH]a, A0OHIE H HH3 EKOHOMCKHX: je/IHY Off HoHX CY NOveIe [1a peani—
3yjy 1946.r. u 1947.r. Ha cKynosHMa (Koje je opranusoBao ECOSOC), y JloHnouy u
KeHeBH, ca I[H/bEM [la ce CaYMHH HalPT MOBeJbe O NMPHHIIHMA CIIOOOIHE CBETCKE
TproeuHe. Mafia je 3afaTak OMO MOCTAB/bEH BP0 aMOMIMO3HO H OYHIIIE[HO IIHpe
HETO IIITO Cy CTpaHe Ouile CpeMHE /1a IoBepe HaJIHalHOHATHHM CHTHTETHMA, HIIaK je
OOHM MOCTHIHYTHX CarJacHOCTH OHO M3y3eTHO LIHPOK: CTpaHe, a TO cy OHJie ApXKase
qnaHrle ITpunpeMHOr KOMHTETa 3a OCHOBame CBEeTCKe TPrOBHHCKE OpraHH3allije,
B1x 17 (yOp30 npoumpeHo Ha 23) cy MebycoOGHnM GuatepaHuM yroBopHMa MOCTH—
[JIe CarfacHoCT O OrpaHHYaBamwy MehycoOHe HapHHCKe N BaHLapHHCKe 3airatre. M3
OmnaTepaHHX CIIOpazyMa je HacTao My ATHIATEPATTHH, Tj. 3aje/IHHUKH aKT MTO3HAT Kao
XapaHcka nosesba. GATT je nornucan 1947.r., noveo 1a Baxku 1948.r. u npucrynuio
My je, IO TOYETKa JIEBEfIECETHX TOjIMHa, Koje thopmanHo. Koje de facto, oko 120
3emMaiba Koje obaembajy 80% cpercke TprosuHe. Cyja0una XaBaHCKe MMOBELE je,
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mebyTHM, 3aHIMILHBA ca CTAHOBUINTa MehyHapoHor npaBa: Maja je noBesba y focTa
OOHMHOM TeKCTy (MMa JleBeT [71apa) o0yXBaTHia He CAMO OHA [IITarka Koja cy Outa o1
3Havaja 3a pasBHjeHe 3eMJbe, Hero M fipyra, Kojima ce obe3bebuBana H3pecHa
3aI0THTA EKOHOMCKHX HHTEpeca cabHjix napTHepa y CBETCKOj TPrOBHHH (Ha IpaMep,
IIATaka Y BE3H ca CHPOBHHAMA HIH JIeNoBaheM BETHKAX MehyHapoHHX KoMIaHHja),
Konrpec CAJI je Huje patudukosao. Ho yetspra rnasa [Topeme, oHa Koja TOBOPH O
TPrOBHHCKO] MOMHTHIM, HIIAK je 3ano4esia caMOCTasIHy er3HCTeHIH]Y, BaH OpraHH3a—
HOHHX OKBHpa YH 1§ BaH cBOr NPBOGHTHO 3aMHIUBLEHOr HHCTHTYLHOHAIHOT
amOmjenTa, CBeTCKe TPrOBUHCKe opraHisaunje. [1pepacia je y My TTHIaTepaiIHi yro—
BOP KOjHM Cy Ce CBe cTpaHe YrOBOPHMIIE jeHa apyroj obaBesnBale f1a he npuMern—
BaTH NpuHIMN Hajeher nosramhema, 1a he orpanmvaBaTH H H30eraBaTH Mepe
BaHIIapHHCKe 3anrrure. fa he 00aBe3HO KOHCYITOBATH [pyre WIaHHLE MPHIAKOM
3HAYAJHIJIX IPOMEHa Y CMOLHOTPrOBHHCKO] TIOMHTHIM, 1a he TeXXHTH KOTeKTHBHOM
CHH)KaBarby llapHHa (M3 OBOr NPHHIMNA CYy HacTane T3B. pyHAe) H Haj3afl, TEKCT
cajIp>Ku M TIPABHJIA MOHAIlIakkha 3a noceGHe cHTYalje.

Toxom nieproaa o1 BHiie of ueTpfleceT roguxa CrnopasyM Hilje MerbaH. Jofyiie.
Yy MHOTOOPOJHHM KOMHTETHMA Cy 3aXTeBH TIpaKCe CBETCKe TProBHHE (haKTHUYKH
nmpun jloMainaj Criopasyma, HEroBH NPHHLMUIE Cy NpeTBapaHH y TYCTYy MpeXy
MebyHapOJIHUX HMHCTHTYLHja WIH OpraHusalija 3a yHanpehewme TprosuHe,
paclpaB/batke CopoBa H npepasnnaxemwe cykoda. Ho jenHa je 3ajeHHYKa HAT MOB—
e3MBaja WATaB MepHOJl: YIPKOC Hallpe/loBaky M KpH3aMa, HECIIOPHA je TeHIeH1IHja
Jia cy IOCTeNeHO YKIamaHe Tpenpeke MebyHapo[HOj TProBHHH KaKO y KBaldTa-—
THBHOM CMHCITY (CBE MHTEH3HBHHjE TOTYHHABAHKE HALHOHAIHHX HapHHCKIX IOIH—
THKA WHTEpECHMa eKCITaH3Hje CBETCKe TProBUHE), TAKO H KBaHTHTATHBHO, jep je cBe
sehn 6poj zemama npuxearao npuHiine GATT. KpajeM 11e3gece THX FOIHHA je OCHO—
paH 1 UNCTAD kojinn je CriopasyM Mo4eo jia ce 03HauaBa i Ka0 HajBaXHHji HHCTPY—
MEHT TMOJHTHKE pa3Boja Ha cBeTCcKOM MnaHy. CnoOopga TProBHHE je. Ha OCHOBY
OrPOMHHX noTpeda 3eMasba y pa3pojy. [fovena cBe BHILE [1a ce CXBATa Kao eleMeHT
riobanHe NpUBpe[He NMOMNTHKe cBeTa. MebyTHM, nonapusalnja ceeta Ha OoraTe H
CHpOMAIIIHE, Ka0 W TIOMHTHYKA T0flef1a CBeTa ycile]l MocTojamha OlOKOBa, HHCY OHie
ONTHMANHK aMOMjeHT 3a ocTBapnBame hunosoduje GATT; oH je cBe jacHH]je 0cTajao
HHCTPYMEHT 32 TyMauerhe MpaBalia CIIOJbHOTPrOBHHCKE ITOJHTHKE H OTK/Iamarme
KOH(pNIHKATa, ali y HalHOHATHOM HHTepecy Hajpa3sBHjeHHjHX 3eMaba. [nmobaaHu
NPETOBOPH O JIMHEAPHOM CHHXKaBaky L[APHHCKE 3alLUTHTE, Kao H MOTIYHO] eMHMH—
HalA}H BaHUApHHCKe, MO3HaTH ¢y noj uMeHoM “Kenenujesa”, “Toxujcka™ u *“Ypyrsa—
jeka pynma”. Tek ce TOKOM OBe TOCNEHH-E jaCHO TTOKAa3amlo jla CBETCKAa NpHBpesa,
mopef cse Behe HHTErpaiHje. Koja je OCHOB HampeTKa, HOCH Yy ceOH H KIHIy
CaMOYHHIITeha YCrejl HAaCTaHKa BENHKHX eKOHOMCKO-IIONHTHYKHX lennHa (EVY.
Janana n asujcknx THrposa, CAJl ogHocHo O6ynyhe HA®DTA), Koje. cBaka 3a cebe,
1oKasyjy Apyrauujy JHHaMHKy NPHBPEJHOr pa3Boja, jep Nopefl NPeTHOCTH Koje HOCH
rnobanuzaiyja. KOpHCTe M TpeHOCTH NpoyO/bHBara ClelHjannsalije Kpo3
TojavaHy lLEHTPATH3AIM]Y H KOHLEHTPALM]y Ha YXXeM — 3aje[[HHYKOM — TPXHIITY.
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Tako ce moctike, ca jefiHe CTpaHe, HE CAMO HATIIPOCEYHI PACT PA3BHjEHIX, HETO ca
Ipyre cTpaHe, Uy TOME JIeXH 0301/LHa OMacHoCT 3a cTabHIHOCT CBETCKe TIPHBpee ¥
OynyhHOCTH. HejejlHaK pacT OBHX NOApydja MehycoOHO. YNpaBo y OBOM OCHE/IHEM
BHIHMO HajBaXKHHjH OCHOB 3a TAKO BENNKY HHCTHTYIIMOHATHY NMPOMEHY NpaBHHX
OKBHpa CBETCKE TPropBHHe. Kao wITo je 3amewusame GATT Hoom Cserckom
TPrOBHHCKOM OPTaHH3al{HjOM.

2. Barma mMaTn onmax y Bujty aa Hosa WTO HHje ocTBapere HJ€ja XaBaHCKE
TIOBEBE. jep je HeH OCHOBHH aKCHOM TeXHa Jla ce yBeJle pefl v MehycoOHy KOHKypeH—~
LHJy ITOjeIMHIX HaUHOHATHIX NPUBPEA, IAKTE Tpe CBera OHIX KOje KOHKYPHILLY, 4 TO
Cy pasBHjeHe. a He J1a ce MOCTaBH OKBHP 3a NOJICTHIARKE Pa3Boja. YIPKOC BepOaTHOM
3anaramy 3a pa3poj (y npeamOyn). WTC | je anekBaTHuje, cMaTPaMo, OIPE[INTH Kao
CBOJEBPCHO CPEJICTBO IIaHHparka CBeTCKe TpropitHe. Y pyrsajeka pyHaa GATT je rako
[oBeNa 10 HBeroBOr CONCTBEHOT CAMOYKH/Iakba, jep ¢y HHTEePECH PasBHjEHHX H OBOM
NPHIHKOM, Ka0 H KOJI HBEroBor HacTaHKa 1947.r., HaMETHYIH He caMO HauHH per—
yrucara, Hero u u30op IpodieMa Koje Baba peryaucaTi MehyHapOIHIM TPOMTHCOM.
Hcro TaKo je KapaKTepHCTHYHO J1a cajla Oprainsaliija MebyHapoHe Tprosute nocr—
aje CpeJIcTBO OfpXKaBarba slatus quo—a, cBe BHIIE je MHCTPYMEHT crabHin3almje o
KOHTPO/HCaka Npolleca pa3sBoja, YHMe ce HMIUIMIUTHO TOKasyje fa  3ajeHHLa
HalylITa HWiay3djy O MOTYhRHOCTH HeOrpaHHueHor H CH0GOJHOr pa3Boja cBeTCKe
€KOHOMHjE H OPHJEHTHIIE Ceé Ka KOH3epBATHUBHIJHM TPHHI[HIIEMA 3aCHOBAHHM Ha
OZIpXXaBamy cTeueHnX nosninja. CHTYPHO je Ha TaKBO NOMepame BPeTHOCHOT Hjieana,
NOpell pasMHYUTAX E€KOHOMCKHX W [PYIHX. ca HlMa IOBE3aHHX OKOMHOCTH (Ha
NpAMEp. €KOMOLIKHAX), NPEcyIHO yTHIaa HoBa MOAHTHYKa reorpacuja cBeTa, T3B.
HOBH MebyHapOIHH ITopefiaK NocT GHIONapHOT CBeTa.

3. Y jaBHOCTH ce. T0OBOJIOM ocHHBata WTO. cpehy mHore Hejoymuie. Tako ce, Ha
npEMep, Haj4yelhie HABOJM KaKO OBa OpraHM3alija TpeGa Jia. nopeji NOTIyHe KOH—
TPOJIE HaJl IapHHCKOM 3alITHTOM, OfIpe/tH i Oyiyhe KBoTe ca KojuMa he HalHoHaHe
TNIpHBPEJIE H3MAa3UTH Ha CBETCKO TpxHTe., To OH 3HAYMIO [a OHe 3eMIbe, Koje ce
Haby BaH WTO, TOTOBO f1a He Ou MMase MOryhHOCT MPHCTYTNA CBETCKOM TPXKHIIITY, jep
HM ce He offoOpaBa kBora. Ca ipyre crpaHe, Oyayhu fa cy y Hacrajay WTO npecyniy

“yaory umaje CAJL, Janan 1 EY, noHeKaj ce Mo HOBOM OpraHH3al[ijoM BHIH HHCTPY—
MEHT 3a NpOAyO/bHBak-€ TMOJeNe pPAa3BHjeHOr H Hepa3BHjeHOr CBeTd, OJHOCHO,
CYLUTHHCKH, OpraHH3alidja Koja HacTaje NpOTHB HHTEpeca MarHX H HEpa3BHjeHH)HX
3eMarba.

3aBpILIHHA IOKYMEHT Ypyrpajcke pyHjie , objaBmeH Kao Unctad/tdr/14 mouny-

MEHT, Jlaje HaM He caMo Nperyie]l caMHX OJTyKa Koje Cy O]l JaTeKOCeXKHOr 3Hauaja 3a
PasBoj CBETCKE TPrOBUHE, HETO H 00PA30KeHa 3a BHX0BO JloHoemke. Cam MaTepu—
jas, KOMIUIETHH TEKCTOBH CIIOPa3yMa 3aK/bYYEHHX TOKOM BHIIETOHIIHHX TPrOBHH—~
CKHX IIPErOBOpa, MMa TaKkaB OOKM J1a ra je, HECIIOpHO, HeMoryhe HCIPIHHje H3TOXATH
y LIEJHHHE: 33 pa3JIMKy OfI HeKafaumser Tekcra GATT, koji je y u3sopHOoM 06auKy GHo
KpaTakK H Iperejad, MaTepHjaii Ha OCHOBY Kojux Hactaje WTO umajy Britie Xusbda
cTpaHulia. Y 3aBpIIHOM JOKYMEHTY, ce MehyTuM, HHXOBa IIIHpOKa Jienie3a cyXKapa
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Ha creleha HajBakHHja UHTaka: J1) javamwe JUICUHIUTHHE TAaKO IUTO ce caja
yCHOCTaBRbajy fanexo Npel3kiija npasuia 3a soberwe Mepa TProBIHCKe NMOMHTHKE, a
HapOYHTO OHHX KOje ¢y, 300r HejacHoha 1IN pa3fmmuKa Y TyMauermnMa, Oula CraiHu
H3BOp cyko0a. 2) MOCTH3ame Ja/her HalpeTKa Y CHIKaBaky LapiHCKe 3allITHTe. Kako
OH ce HacTaBHO TPEH] Ka cBe ClOOOJHH]O] TProBHHI. 3) VCNOCTaB/bake HOBHX
MehyHapOJHHX NpaBiIa y pasMeHn HHTeIeKTyallHe CBOjITHE 1 yeIyra. i 4) yKasupame
Ha BE3Y OBHX CITOpa3yMa ca HOBO YCIOCTaBLEHOM CpeTckoM TPrOBHHCKOM OpraHu3a-—
[J,I-I}.OM. Ka0 MEXaHU3MOM 34 IIpeBas3iiaKCeHe C}‘Kﬂﬁa.

OcHusawe Hope WTO ce Hije Hanasnno Mehy naejama ca KojiMa je 3anotnskhana
¥Ypyrsajcka pyHjla nperosope, cafia seh gasHe 1986.r. Y mebyspemeny, je mehyrin,
JIOLLTO 10 OypHOT NMOMEPAH:d OHOCA CHAra Ha CBETCKO] €KOHOMCKO] CLEHIL. ILITO je Y
BHILIE HaBpaTa H3a3BaJ10 CHAXHE. 1 3a cTabUAHOCT CBETCKOT NPpHBPEHOr CHCTEMA HE
Gawr nofcTHuajHe jegHoctpaHe mMepe CAIL: Beh ¢y 100po no3HaTa KBaHTHTATHEHA
OrpaHHuYeHa yBeJeHa Yy pasmeHH ca JanaHom wnnu EpporickoM YHHJOM. Kao i
Ge30pojHi cayvajeBn (hakTHYKOr OrpaHHuyaBala yBO3a cTpaHe pobe Yy ApYyruM
3eMsbaMa. TakBH Mastil TPrOBHHCKH paTory BOheHH Cy OKO vesnKa, pudapema. TeKc—
THJI2 H Y MHOTHM JAPYTHM NPHIHKaMa, 114 je NPHPOHO HACTana TeXHha He caMo Jia ce
TMPOMHLIY TIOCTYIH 3a peryiucame cykoda, Hero M fla ce HCTOBpeMeHO 0Ge3bein
HHCTHTYLHOHAIHI OKBHP. JIaK/le HeKa BpcTa cramHor ¢ropyma. Koja O ce GaBuma
eNMMHHHCamkeM cyKoOa. Ha Taj HauymH je mojauaH eneMeHT MYJATHIATEpanHOCTH Y
HHCTHTYLIHOHAJTHOM OKBHpY CBETCKe TPrOBHHE, jep ce, nocie ycrnocTaBbawma WTO,
CYKOOH BHIIIE He MOTY fajbe cMaTpaTH OHnaTepamHhM (Kaja €BeHTYalHO HACTaHy).
HHTepec unTane cBeTCKE NMPUBPEHE 3ajefJHHLE 3a HHXOBO OTKIAHaHke jé Y TOME
urro je 360r cpe Beher crenena mehycoGHe (PyHKIHOHATHE 3aBICHOCTH PA3NHYUTHX
HAl[HOHATHHX TpHUBpe/ia, CYKOOOM JiBajy 3eMasba 4YecTo norobeH HHTepec Tpehmx.
Crora je n nocTynak npepasiia)era cykoba nopepeH 1nipoj MebyHapoiHoj 3ajesi—
HHLH.

Y Besn ca oapebusamem ynore WTO Basba NpHMETHTH JIa OHA, YIPKOC CIHYHOM
HMeHY Kao J1aBHO 3amuirbeHa [TO (13 XapaHcke nopesse, KOja HHje HHKaja Mmovena
na YHKUHOHHIIE), HeMma H3pHYNTe KOMIeTeHUMje Y NUTambiMa pa3Boja HiH
3aMolUbaBakha: OHA je HACTalla, aKO TAKO MOXe Jla ce Kaxke, HHIYKTHBHEM ITyTeM, H3
yomrasama npakce GATT u ca3HameM H MoTpeGH f1a ce TakBa Ipakca oOOraTH H
HHCTHTYIIHOHAJIHO HajorpafgH, a He n3 Benukux uieja O¥YH o pedopmu cBeTcke
npuspee. Gyuxuuje WTO cy 3aTo orpaHnueHe Ha TO [ja ce ONakila yBobere i pH-
MEeHa criopasyma Ypyraajcke pyHje, fa ce cTBOpH (hOpyM 3a Jla/be MperoBapambe o
MHTakHEMa KOja cy cajipiKaHa y THM criopazyMuMa i fa 00e30e/IH jeTHHCTBEH TPeTMaH
y HOCey 3alrTaTe | 3a YCIyre H HHTENEeKTYalHy CBOjHHY, Kao LITO je pexXuM Kakas
je Beh ycnocrasibeH 3a poOHY pa3MeHy. Basba, name. nerahi 1a ce. oLITO je cafga ped
O HHCTHTYIUHjH, @ He MYJITHIATePATHOM JIOKYMEHTY KOjeM ce MOXE jeJHOCTPaHO
NPUCTYNHTH paTH(UKALIOM, caja cyouaBaMo H ca npodnemom unadcrsa y WTO,
KOjH ce, Y KOHTEKCTY aKTYeNnHHX 30HBaMa Y CBETCKO] €KOHOMHjH. HajIMpEeKTHHje
npenamMajy Ha MuTamy 3eMasba y pasBojy H 3eMarba Yy TPaH3ULLHjH.
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}"‘[EC}{[H;{H NPEroBopa Cy. OMUIMACIHO. NPHANKOM YCIOCTABbaka WTO notmm o1
AHANMOrHje ca HalUuMOHATHIM 3aKOHOMABCTBOM. OJTHOCHO O] TNIPHHUHIIA BAaJlaBHHE
npaBa. HajBaXXHHiI cnopasyMmi NpejicTaB/bajy NpaBHIl OCHOB, Jajy JeTHTHMALHY H
IWH/b OpPraHu3aliji, a oBa, ONeT, IMa 3aJ[aTakK /Ia T¢ CNopazyMe YUHHH ePeKTHBHIM,
CTBapHHM MPAaBIIIMA NOHalIamka ApKasa y Mehynaponnoj tprosisu. WTO je. nakne.
CPe/ICTBO 32 YCNOCTABbakhe HOBOT MehYHaPOIHONPaBHOT PEKIIMa CBETCKEe TPrOBITH—
CKe pasmeHe, ami, Takobe. n ¢opyM Ha Kojem Tpeba fa Teue Mnpouec Aaber
yHanpeblawka TOr pexuma. Pazymad onrtimMuszaM ca KOjHM ce y HajBaXXHHjUM
NPHBPEIHIM LEHTPIMA T7Iefla Ha pe3ynrarte Ypyrbajcke pyHje H3paskaBa CBECT Jia
YIpOXKaBare cTadHIHOCTH H KOHTHHYHTETa CBCTCKE TPrOBHHE YCMe[ jeHOCTPaHIX
aKLHja NOjeIHIX BANIa OJTHOCHO AApXKaBa. HOCH Y ceOH [IAHAC TAKO BUCOK CTEMNEH PH3—
1iKa MO eIy CBETCKY NpHBpeJly Jla je y HHTepecy CBHX YUeCHHKaA JIa ce TAKBH CYKoOH
u36erny. Ho curypso je na he ce n3pecHn TOKOBI pasmeHe y GyavhHOCTH OJiBIjaTH 1
MHMO peXuMa Koji he Ontu KoHrpomucan o crpave WTO, Te f1a je HepazyMHO
OQueKHBaTH [a Hehe OHTH MOKYIIaja f1a ce HHTEpecH MOJefNHIX HalllOHATHIX
NpHBpeia, MOroTOBO KPAaTKOPOUHH. IPETIIOCTaBe HOPMaMa Koje Y 3aje/IHIUKOM
HHTepecy 00e30ebyjy AuCHHIANHY H cTabuIHOCT. TTOIITO TAKBE NepCneKTHBE HIUCY
uckbydeHe, WTO he. seposaTHO, OuTH I monpHilTe cyKoba HHTEpEca, a HE camMo
HBHX0BE XapMOHU3alje.

3anaxeH je joll je/laH apryMeHT Koji ce ncriyue y kopruer WTO: 3a pasnuxy of
GATT. koju je ycrnocTaBhbao HeCHMETpPHYAH PeXMM MpeMa VRycy H norpebama
Hajpa3BHjeHHjIX NPHBPE/IA. Jep je JIONYIUTa0 HI3 MPOTEKIHOKHCTIUKIX Mepa Koje ¢y
Aaneko BHIle Tmnorabane cHpoMalllHe HEro0 KOHKYPEHTe€ H3 Kpyra pasBHjeHIX
npuspena. WTO tpeOa 1a H BHMa NPYKII HCTH KBATNTET 3alITHTE.

4. HajBaxXHujH cropa3yMi 3aK/byYeHH Yy OKBHDY YpYrBajcKe pyHIie MOry ce
TMOJIENTHTH Y /IBAa Kpyra: y jelIHOM ce Hafase cropasyMil Kojuma ce yHanpehyje noc—
Tojeha Mpexa perynatnse, Beh canpkaune y GATT, a Ipyrit npeJicTap/ba IIHpeme Te
perynaTiBe Ha HoBe 00/1acTH Koje Hiicy Orite 110 1aHac ypeheHe Ha oBaj HawiiH. Tako
ce y IpBOM Hallase

- Criopa3syn 0 oiGpaHOeHIM Mepama,

- Criopa3syn 0 cyGBeHLHjaMa i KOMIIeH3aljaMa,

- CriopasyM 0 aHTH=[aMIIHHTY .

- Cniopa3syM o no/LoNnpHBpen i

- CniopasyM o TeKcTHIY i ofehH,
a Ipyrd ycrnocTasba HoBa [IpaBuia

—0 pa3MeHH Jo0apa HHTeJEeKTyaTHe CBOJUHE 1

—0 pa3MeHH ycIIyra,
Koje ce obmactu Be3yjy 3a GATT 3ajefHHYKHM MEXaHH3MOM 3a OTKJIamame CyKoba.
Osgjie ce Hanasy jOII i CIIOpa3yM KOjH jOIII HEMa KapakTep akTa MOJoOHOr 3a Hel—
OCpeJIHO peryJincame MehyHapOoIHHX eKOHOMCKHX OTHOCA | NIpeBasHiIake ke cykoba,
Beh Npefcrap/ba, y OCHOBH, IEK/IAPATHBHH TEKCT O MOXEbHIM IpaBLUAMa pasBoja
MebyHapojiHe peryaTuse U Haj3HauajHujIM NiTakIMa Koja Tpeda y GymyhHocTH fa
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Oyny ycknabeHa ca cafla ycIocTaB/beHHM peXKiMHMa. Ta (joIl OTBOpeHa) NiTamka ce
THYY [paBujia O MHBECTHIHjaMa, Koja YpyrBajcka pyHja [AelTHMHYHO KOAH(HKYje
Kpo3
~ Criopa3sym 0 HHBECTHI[HjMa KOje ¢y ¥ Be3H ca MehyHapOTHOM TPrOBHHOM.
Beay uameby aBa kpyra nurama, Koja HMajy GHTHO pa3ininT HUBO OOBE3HOCTH 3a
CTpaHe YYecCHHIIEe, NpeficTaBkba jelHHCTBeHN MeXaHN3aM IpeBa3HIakema Hecropa—
3yMa, OHOCHO HHeTHTy1mje WTO.

YnpaBo oOBaj NOCHEHH €IEeMEHT, YCIOCTaB/hate CTalHOI Tela 3a IpeBa—
3ATaKEHE HeCnopasyMa i ofipebuBame MocTyNKa 3a To Kao 00aBe3HOr H jeJIHAKOr 3a
cBe MapTHEpe, KOJEM je aTO a ce cTapa O CNpOoBObemy CBHX eleMeHaTa cropasyMma,
VHOCH Y TIDaBHH peXXHM ypehuBara olHOCa Y CBETCKO] TPrOBHHH HEKE HOBE TIPHHIIAIIE
KOjH cy OUNIJIeaH Hanpenak y ogHocy Ha craHgapie GATT—a. Mana je GATT ceojum
YnaHHlaMa npeaBabao obaBe3y NpH3HaBarka cTaTyca HajlopnalheHnje Hallije 3a CBe
JIpyre YNaHHIE, Tj. YCNOCTABbake HeTHCKPAMHHATOPCKOT PeXKAMa, H3BECHO je f1a cy
MojelHHe 3eMibe ca BehoM eKOHOMCKOM cHAroM GIie y cTaky [a pa3BHjy W yHno-
TpeGe HH3 crieuuHYHIX HHCTPYMeHaTa L[apHHCKe (Ha NpHMEp. aHTHIaMITHHIIKH
IIOCTYMaK ¥ LlapHHe), HJIA NapallapiHCKe 3allTHTE, a la Makbe pa3BHjeHe TO HHCY Ohe
y CTamy, N1a je Tako (paKTHYKA 3aIUTHTA TPXKHIITa OOraTHjHX 3eMarba OHIa OCHOB 3a
acHMeTpH]y MOhH YHyTap Kpyra bopMaJHO paBHONpaBHHX cTpaHa. [Ipemackom
HAJIEXKHOCTH Y ciTyyajeBnMa cykoOa Ha mHceruTyuje WTO, Texn ce nogmuzamy
edpeKTHBHe 3alIlITHTE HHTepeca H OHHX 3eMasba Koje HHcy OHIle y cTamy [a pa3sBujy
MeXaHH3aM HHOHBHIyaJHe 3allTHTE, ali, CBAKaKo, TpeOa HMaTH Yy BHIY H YHE-EHHLYY
na he, kao mwro je To crydaj u ca YH, MM® n cmiunnmM opraHusaugjama, 'y WTO
¢hakTHYKH yTHIa] HajBehHX HAlHOHAJIHHX eKOHOMHja OHTH MpecylaH He caMo KOl
IHTaka OINIUTHjer 3Hadaja 3a CyAOHHY OpraHH3allije, Hero H INpH pellaBamky
KOHKPETHHX cyKoGa.

Cam Criopasym o ocHiBawy WTO ce cacToju o npeamOyJie. 1IeCHaecT Y1aHoBa H
yetupH aHexca. CafgpxkiHcki ce dyHximja WTO necpunuiie caMo y npeaMOyIIH, 10K
cy 4naHoBu Crnopa3syMa TEXHHYKOr KapakTepa H FOBOpe O WIAHCTBY, OpraHu3alliji
HITH TIOCTYNKY peluaBaba cykoOa. [Taxiby 3aBpebyjy mpeanGyna H aHeKcH. Y npeaM—
Oynu ce kao rnaBHH uwb WTO pmecpmHHIle KOHUENT “TIOJpXKaBaHOr pas3Boja’,
OTHOCHO “‘yCITOBH 3a ONTHMAaJHY YNOTpeOy CBETCKHX pecypca Y CKiafy ca morpeloM
na ce obe3bemn pa3Boj, y3 HCTOBPEMEHY 3allTHTY H OUYyBamke OKOIMHHE H
yHanpehiBame cpeJicTaBa 3a TO y CKIajly ca norpebaMa H 003HpHMAa Ha pasTiIATHM
HHBOHMa €KOHOMCKOT pa3Boja”. TIpuHumnu Koju cy npema GATT—y Baxniu caMo y
pOGHO] pa3sMeHH, eKCIUTHIIHTHO ce MPOLUAPYjy Ha MPOMET ycyra, a Kao Tpehu OHTaH
eJIEMEHT JIeTese LU/LEBA ce HCTHYE M0ceGHO NMOJCTHIake pa3Boja 3eMasba Y pa3Bojy. a
HapOYATO HajMame pasBHjeHHX Meby wuMa. Crniopasymu O pasMeHH pola, ycrmyra
HHTEJIEKTyalTHe CBOjHHE cy cafipxKaHu y aHekcy 1 (a, 6 1 1y). CanpxuHy aHekca 2 npef—
cTaB/bajy NpaBHJIA | TOCTYIIAK 32 OTKIamare cyKo0a, a aHeKe 3 ofipebyje MeXxaHH3aM
3a ycknabuBame HalMOHATHAX TPrOBHHCKHX NomuTHKa. 3a unaHctso y WTO je
MoTpeGHO fia 3eM/ba IpHXBATH, opefi Cnopasyma o WTO, 3aje/iHO ca OBa TpH aHeKca,
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jour 1 noceOHe crnopasyme o pobama | ycIyrama, Koje ¢y pe3yJiTaT ypyraajcKe pyHjie
GATT-a. YerBpTH aHekc, MosHat Kao [lnypunarepanHi TProOBUHCKH apaH>KMaHH,
o0aBesyje caMO OHe YjaHHulie Koje ra eKCIUTHIHTHO MpIXBaTte. 3a pasanKy Of IpBa
TPH aHeKca, Ha Koje ce HajloBe3yjy KOHKpeTHH Cnopa3yMi o poGaMa u yemyrama, [TTA
NpeficTaB/ba caMo MpaBHi OCHOB 3a Oyayhe 3ak/byunBame criopazyma usameby yxer
Opoja unaHmla KOjHM ce. H3Meby HHX. YCNOCTaBIbajy HEKH NMOCEGHO peryaucaHu
OJTHOCH, ammi He Ha OasH permoHaTHMNX TPrOBHHCKHX acoliMjallija, Hero Ha MPaBHHM
ocxosiMa WTO. Crora 3a PTA Huje npenpubeHa Knay3yna HajnopianheHnje Halluje,
KOja je o0aBe3Ha 3a cBe ocTane apaH:xxMane y GATT-y.

CsH criopa3yMi KojH YHHe OCHOBY jienioBarba WTO Hacrayim cy pa3BojeM HiH
LIHPEHhEeM OHUX cajipiKaja Koju ¢y Beh nocrojani y npaken GATT-a. ITpBoGHTHH crio—~
pa3ym u3 1947.r. Huje OHTHHje MeaH CBe J10 HajHOBHje, ypyrBajcke pyHje. Tokom
OBHX IOCTE/IHHX IPErOBOpa HACTAO je HI3 HOBHX CIOpa3yMa, Koje cMo Beh HaBemnH, na
C€ 3aTO YCJIOBHO MOKe FOBOPHTH H 0 HoBoM GATT—-y 1994., Koju npeficTaB/ba HOpMa—
THBHH OKBHp 3a JlenioBake WTO. 3aTo Huje cacBuM ajexBaTHO pehu ga je WTO
HacnemHnk GATT-a. jep caMH TeKCTOBH CIOpa3yMa HHCY €JIEeMEHT cropasyma o
WTO. jep ce opaj GaBH OpraHH3aliOHO ~ MPOLEAYPATHHM ITHTakbIMa NPHEMEHE CIIo—
pa3yMa KojHMa ce peryJuille MehyHapojHa TProBHHa.

5. Mapia je HectopHo fa ce uiaHcrso y WTO jaB/ba Kao HHCTHTYLIHOHAIHA NPeT—
TIOCTaBKa 32 y/a3aK HallHOHa/IHe TIPHBPENle Y PaBHH PeKHM KOJHM ce MyJITHulIaTep—
aJHO pETYNHINE CBETCKA TPrOBHHA, 3a NOje[lHHa Npefy3eha, H3BO3HHKE, YBO3HHKE H
npyre cy0jeKTe CIO/bHOTPrOBHHCKE pasMeHe, JaneKo cy OUTHHja MHTamka Koja ce per—
YTy caMiM criopasymuma koje WTO mprmemyje. FssecHo je fa je 6poj HOBHX
pellierha Koja ce y BbHMa [10jaBibyjy BpJIO BEJMKH, TAKO J1a ce, ca OCHOBOM, MoXe pehn
a he B3 JOBO/EHO JIyTe BpeMeHCKe JHCTaHLe CBeTcKa TProBHHa Mohu fa Gyfe moc—
MaTpaHa Kao OHa Mpe H OHa IIocie ypyrsajcke pyHie. bes mpereHsuja fa mmpe
enabopHpaMo caJpXKHHY TOjeHHHX CHOpasyMa, jep OH TO 3aXTeBalo caMocTalaH
TEeKCT, NpEMeTHheMO f1a ce y ccepH poOHe pa3meHe. Tj. y Cnopa3yMy o ofGpaHGeHEM
Mepama mopejl Beh paHujux peryna cagpxainx y GATT-y 1947. mMaM0 HH3 HOBHX
eneMeHara. To HOBO Hje JaTo Y paHHje HENO3HATHM HHCTPYMEHTHMA, HETO Y 3HATHO
pasybeHHjHM TeKCTOBHMa O Beh NO3HaTHM HHCTpYMeHTHMA. TaKo ce, y OBOM KOHTEK—
cry, Hajpeha Maxma nocpehyje TaKO3BaHMM MepaMa H3 “cHBe 30He” H KBOTaMma, a y
okBHpY oBor Criopasyma ce Hanase ¥ OCHOBHH IIPHHIANH O aHTH—IaMITHHTY. Yman 11
(craB 1-a) Cniopasyma peliiaBa CiopHO rurame 13 wi. XIX GATT-a 1947., kojum je
IO3BOJBEHO [1a YIaHH1|A YBE/IE 3aIUTHTHE Mepe KOjuMa he ce 3allITHTHTH Off LITeTe Wi
NpeTHe O030H/LHOM IUTETOM yBObheHeM ofiropapajyhHX OrpaHHdYerma y clIoGonu
CIIOJLHOTPrOBHHCKE pa3MeHe. LIeHTpanHo nmurame je GHII0 y TOME LITO ce YBOJIE Mepe
1peMa jejTHOj HJTH TPYIIH 3eMalba, Majla | ca BHMa, Kao U IPYIHM MapTHEPUMa, ITOCTOjH
craHjapy Hajnopnanthenuje Hauuje. JIpyrum peunma, ja M je je[iHOj 3eMJbH Moryhe
CTBOPHUTH KOHKDETHO ApYyradujH peXXHM Y Iorey oipebeHe Bpere poba Hero miro je
TO Y9HIEHO TIpeMa IPyrHM 3eMIbaMa Koje YKuBajy HCTH onmiuTH npuxuu. [Torybero
peleme NpakTHYHO 3abpamyje je[HOCTpaHy aKIHjy oBe BpcTe, jep “npensuba nia
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unaH Hehe npejtyzeTi Wi TpaxKuTH yBohere GITO KaKBHX H3Y3eTHHX MEPa Ha YBO3
ofipebeHor npon3ssoja. Koje cy npessithene wi. XIX, cem ako TakBa akiifja ojiroapa
yeaosuMa npesubesnnm oy CrnopasyMon™. A MOIITO CHOpasyM npeaBuba MyaTi—
naTepanHil 1OCTyNaK 3a ypobere TakBHX Mepa., TO 3HAUM fla ce “cuBa 3aurrHra’
npeTBapa 13 cpejicTBa HHAMBHIyanHe OopOe NOJe[IMHE 3eMBE Y PEXHM KOjH je y
nagnexxHoeru WTO. [Mowro ¢y yBo3He kBoTe Oiie Hajuelh HHCTPYMEHT OBe rpyre.
TO ce cajla MOXKe JacHO YouuTH jla he y OyayhHOCTH TIaBHO NMHTame U MOApydje
Moryher cykoGmaBarka HHTEpPeca HacTajaTH Y Be3il ca pacnofieoM THX KBoTa. Haume.
Magfia ce uecto ynora WTO cumnnndukyje 70 Te Mepe J1a ce Y jaBHOCTH CTBapa YTHCak
na he oHa pacriolesbIBaTH KBOTE 3a yuellthe y MehyHapOIHO] TPrOBHHH, TO Hilje HeHa
OCHOBHA YJIora: CBeTCKa TPrOBHHA je c/1000[H4 H YV MPHMEHH KBOTA Tpeba BHACTH
CpelcTBO Koje he ce npuMemnBaTH Kaj i YKOIIKo aobe 10 cykoba nHTepeca. Yora
WTO y Besu ca KBoTaMa je. 1a TaKO KakeMo. CaHKIIja Koja je Hamifje HOpMe O ClTo—
GO TProBuHe. Y CBaKOM CITyuajy, YMHEHILA jla ce 3abparbyje UIaHHIaMa j1a caMo—
CTAJIHO YBOJle YBO3HE KBOTE H C/IUHe Mepe. a crap 2 wi. XI Hanaxe J1a ce 1 OHe Mepe
Koje cy y ynorpeOH YKIHY y ofropapajvhem poky. Koji Hiije JIaT JHHeapHo 3a CBe,
IOKa3yje fla ce He cMambyje cTened clo0ofle CBeTCKe TProBliHe. Beh. eBeHTyamHo,
MOjeIMHAX 3eMaba Koje Oi TaKBe pecTpHKIIje yBojie uellihie 11 HEOrOBOPHHUje Kajla
61 UM ce OCTABIIIO f1a O KHMa NMOTIYHO CaMOCTATHO OTTYYYjy.

MynaTnnaTepaqHOCT NPHINMKOM pacnopebuBarba KBOTa He JI0Ma3M JI0 H3paxkaja
caMo y TOMe IITO 3eMJba KOja je 3aHHTepecoBaHa Mopa fia ¥ ofpeBheHOM MOoCTYIKY
TPaXiH [03BOIY 3a HIXOBO yBObewe H [a Ipil TOME MpYXH A0Ka3e O LITeTH WiIH
MpeTHH LITETOM MO cBoje HHTepece. Beh ce cafa obe3behyje 1 yuenrhe gpyre crpaHe.
Tj. 3eMasba POTHB KOjIIX ce Mepa 3allTHTe TPaKil.

CnuyHa orpaHiuerha HalllloHaJHe CaMOCTaTHOCTH Y BobemY CIIO/LHOEK OHOMCKe
MofaHTHKE npeasubajy ce i Kof anTn-aamnuHra. [pema un. VI GATT-a 1947. koju je
OHO OCHOB 3a yBObere crneliuiHe apHHe Yy OHOCY Ha oapeheHy KoMmaHmjy. noa
oapebeHAM ycTIOBHMa, NOJeIUHE 3eMIbe Cy pa3Bilie OHTHO pa3IH4uTy Ipaxcy. Meby
kojuma cy Hapounto CAJL cBojiM uecTHM BObermeM aHTHIaMIHHIIKHX MOCTyNaKa
IOHEKajl YaK yrpoxasane cnoBofy criobHe Tpropude. Ca jpyre cTpaHe. HeKe off
Hajpa3BUjeHIjIX 3eMalba cy OHTHO PasIHIHTO TyMauiie Noje/liHe 3aXTeBe. HapouHTO
OHaj O HITeTH, Ma cy Takobe (akTHUKM NpeTBapaje OBaj HHCTPYMEHT H3y3eTHe
3alITHTE Y HHCTPYMEHT OcHOBHe 3airrute. HakoHn Ypyreajcke pynje. Cniopasym he
H3a3BATH CMam-eh-e 370ynorpeda y IpHMEHH aHTH~/1aMIIHHTa Koje ¢y Onie Hajuellhe
}’3[)01(038]-(6 aIMHHHCTPATHBHHM HIH €EKOHOMCKHM IHBCBHIMA. HCBECTH 'Aa HA TO Jla ce
KOpHCTH caMO Kajia Jlobe 1o nospejie fomahe HHIyCTpHjE, LITO je H HEroBa Npasa
cyurriHa. To ce oGesbebyje ApyraumjiM NOCTYIIKOM I0Kd3nBarka (naHen) y Kome he
€eMEHT MYJITHIATePATHOCTH OHTH IaBHa pasiiKa n3Meby 1ocajalimner u HOBOT.

6. M3BecHo je ja On 3HauajHe HOBHHE MOLJIE Ja ce youe KaKo y OKBHpHMa
Mojipydja Koja cy u Jio cafa Guna peryaucana GATT-om 1947, . Tako H y NOTNYHO
HOBHM MOJIPYYjHMa, Ka0 ILITO CY [IPOMET YCJIyra. IOMEH HHTENEKTYalHe CBOjiHe i Beh
HCTAKHYTH KOMILJIEKC HHBECTHIIHOHHX Mepa ITOBE3aHHX ca TPrOBHHOM. YTIO3HaBabe
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ca HIIMa je 3aT0 He3a00NIa3aH 3aXTeB 34 JIBe jacHO ofipebene kateropuje cydjekara i
y Hawoj npuspen. [IpBo. Taksa HOBA HHCTHTYLHOHAMHA MATPHIA NPETNOCTaBba
YMAHCTBO JIpXKaBe y OpraHmsailiju. a cyuaOnHa Haluer yvecrBopama y WTO je
NPHIHYHO HejacHa. Bama yownti j1a je jeqnHo CnoBeHHja J10 cajla MocTana uiaH Te
orpaxusauuje, a fa Ou Onna npumbeHa, CPJ Mopa 1a HCIyHH HE3 3aXTeBa KOJH Ce
THYY He caMO (POPMATHIX YCIOBd, HETO il KapakTepa NpUBpeHOr cuetema. dpyro,
HE3aBHCHO 0J1 MehyHapoIHO jaBHONpaBHe JHMEH3Ilje, Koja ce THUE UJIAHCTBA. Noje—
nuHa npenyseha he ce wecTO HamasuTH y CHTYaljil fa cBOje MPHCTYNake HEKOM
ofpeheHOM TpXuLITY nocmarpajy y Oyiyhe He camMo Kao MOApydje COMNCTBEHE
TOCTIOBHE IMOIUTHKE, HETO I Kao JIe0 YKYIHE MOHyJle Ha aToM TpXHIITY. na he y
OJIHOCY ca JIpYTHM Mpejy3ehiiMa MOpaTH jla KOOPAIHHIIY Ty NOMHTHKY. Takobe je
HHTepec KOMMaHHja fia. OHI0 Kao YBO3HUIM I H3BO3HHLM, 1T 3a ceGe 0be3bejie OHaj
CTeNeH 3alITHTe Ofi Tyhe caMoBo/be KOji 3eMibe MapTHepH nocTiky Gpanehn ceoje
HHTepece (M CBOje KOMIaHuje), Na je CTOra HeMITHOBHO JIa ce yHyTap omaher HHCTH—
TYLHOHAIHOT MeXaH3Ma, BepoBaTHO y IIpuBpejiHoj KOMOpH, cariefiajy Te H3MerkheHe
eKCTepHE OKOITHOCTH i MPHIIPEMH HH(PACTPYKTYpa 3a Ipyraviije yclIoBe IIOCIOBamba.

Ynanak npumben: 25, 10. 1995,

Svetislav TaboroSi, Ph.D.
Professor at the Faculty of Law in Belgrade

From GATT to the World Trade Organisation

Summary

The world trade after the World War Il has been liberalised owing to the GATT, but
the structural disproportions between the rich and poor have increased and further
development has been threatened particularly by unequal dynamics of development of
some of the developed regions making limited commercial wars between them likely. The
interdependence of the structure of world economy had already reached such an extent
that it should not have been left to unilateral decisions of any one country to endanger
the whole world economic system, so that in 1947, after the Uruguay round, GATT was
transformed in a twofold way. This novelty relates, first, to the content since it has been
widened by special agreements (services, intellectual property, investments connected
with trade) or to the questions already contained in the Agreement which were regulated
more accurately. That is how the 1994 GATT originated. At the same time a new form of
operation of GATT bas been secured by including the institutions for disposing of con—
flicts and the appropriate procedure, unique and almost uniform for all cases, the execu—
tion of which is entrusted to the World Trade Organisation. After the establishing of the
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new regime of regulations on international exchange the possibility of unilateral intro—
duction of measures of extra—customs protection has almost disappeared, since decisions
on them are made multilaterally through the mechanism of the WI'O. Thus the impor—
tance of WIO is twofold: on the one hand the establishing of it obliges states to make
efforts in the domain of legislation, organisation and also in fulfilling of certain condi—
tions in order to attain membership of it, while on the other hand it is important to the
economic mechanism which has to transform the institutional superstructure for the
appearance on foreign markets, since individual companies will often be unable to pro—
tect their commercial interests.

Key words: World trade, international agreements, Uruguay round, GATT, WIO, quota,
anti-dumping.
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IIpenoc cBojune y anrioCakCoHCKOM TpaBy

Pesume

AHZAOCAKCOHCKO [IPaso ycsaja KOHCeHCyaaHu HpuHyil, 00HOCHO fpasuac Oa
CazZaacHoclll 80.ba YZ0BO0PHUX cllipana lipeHocu fipaso csojure, Mebyitium, da 6u
itiaxas fipenoc umao Oejcitiso lipema Mipehum auyuma wecilio ce Wpaxwcu u Hexu
000ailinit ycno6 Kao: uctiopyka pobe, lollilic doxkymeHaitia uau obaseluitiagarse
opyze yzosopre citipane Taro, fipeHOC cBOjiHE MONCe UM OejCiliBo camo uamehy
VZ080pHIX Cllipara, 0ok y OPYZUM liplaurama HOCioji peHoc caojune ca 0ejcilieom
lipema fipehum auyusa. Heito faxo, foctiioju "lipodaja" (sale) ca citisaprotipasrim
oejcitisom u "ciiopasym o fipoodaju” (agreement to sell) wau 6yoyha tipooaja koja uma
ucKkpyuso obauzayuono-tpasnu kaparitiep. Cydexa fipaxca u 3axoHcku Opoiiuc
yiaephyjy Huz fpasuna 0 HA4uHy [peHOCa C8OjuHe KOoju 3asucu Oa Au ce padu o
"oopebenum " wan "Heodpehenum" doGpuma.

Kmwyune peuuw: ceojuna, yzosop, uciiopyka, citisapu, iipodaja, unitiepec.

Hp eTX0/IHe HanomMemne

Haunxn npeHoca cBOjHHE y aHIVIOCAKCOHCKOM IIpaBy BapHpajy Ol BPCTe CTBapH
Koje ce npeHoce. [ToHeKaj cTBapHH NMPEHOC NPaBa CBOjUHE 3aBHCH Of1 IIOCTOjamba Mpe—
TXOJHHX YHHEEHHLIA KOje Cy FOTOBO TOJHKO BaXKHe Kao H caM NpeHoc. Tako, cTBapHOM
NPEHOCY 3eMJbe ITyTeM Tpojiaje CKOpO YBEK NPEeTXON He caMo yrosop, Beh Takobe
HCIHTHBAME TPABHOT OCHOBa NperTxofiHuka. C jpyre crpaHe, Kafa cy IOKpeTHe
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CTBAPH KYIUbCHE 3a TOTOB HOBall, YTOBOP H MPEHOC CY je/IMHCTBEHH I Ty HeMa

HCTpaxiBaHa NnpaBHor OCHUBEII }.

Kayia ce pajint o IpeHOCY CBOjIHE Ha OCHOBY CaraCHOCTH BOJba MoTyhe je YOunTH
Hekonuko npuHupna. I[lppo, npasn ce pazmixa n3mehy npeHoca Koju fenyje camMo
n3Mehy crpanaka i npeHoca Koji fenyje rpema csiva. I1o npasuny 3a npeu npeHoc
[IOBOJLHA je HaMepa cTpaHaka jla he cBojiHa npehH; 10K 3a IpyrH Tpaxe ce il JI0IaTHH
YCIJIOBH Kao HCMOpYKa. MOTIIIC JOKyMeHaTa nin obapelrreise Tpehiny muima. [Ipyro.
NpeHOC KOji flenyje n3Mehy yroBopHix crpaHa o0aBsesyje i NoBepHOLEe NpeHoCHOola, ¢
THM, LITO CY OHHI HeKajla Y MOTYRHOCTH J1a MOHHIIITE NPEHOC KOJH je YUHIbEH Y LUbY
HBHXOBOr U3urpanama. Tpehe, npeHocn yunenn Oe3 HakHafe OOMYHO He Jlenyjy
13Mehy YrOBOpHNX cTpaHa, aKo HIICY YUIHLeHN Ha TakaB Ha'ulH [1a MOTY Ja Jlenyjy
npema Tpehin minva®),

CpojuHa Ha ofipeheHnM JobpiMa 1penasi ca cnealeHnKa Ha npnbaenolla Kaja
CTpaHKe HaMepasajy Ja je NpeHecy it BPJIO 4ecTo cTBapi he nocTaTd cBOjIHA KyIa,
HAKO Cy ocTane y nocesy npojganua. "AKO cCTpaHKe He H3pase HaMepy IITO ce 4ecTo
Jlelapa, cBOjHHa ofipeheHnX cTBapH Koje ¢y y cTamy 3a HCMOPYKY MpPenasii Y MOMEHTY
3aKJbY4EH-a YTOBOPa. HaKO KyTall HHje NIaTHO 1eHy. YToBop o npojaji pode je yro—-
BOP KOjHUM IpOfiaBall IPEHOCH M je carjiacad ja MpeHece CBOjHHY Ha Jo0pHMa Ha
KyIlja 3a HAKHaJTy Y HOBILY KOja ce Ha3iBa 1eHoM>)." TakaB yroBop MOXe GHTH arnco-
JTyTaH HIH yernosaH. TaMo rjie ce yroBopoM NpeHocH ¢BOjiiHa Jo0apa ca IpoJaslia Ha
KYTILIa 30Be ce npofaja (sale). ok Tamo rie he ce npexoc u3ppiumTi y OygyhHocTH Hn
MO YCTIOBOM 30BE ce cropasyM o mpofiaju®). Takas cropasyMm o mpojaju mocrahe
Npojiaja Kajia BpeMe HCTeKHe HIIH ce HCIyHe YCTOBH 3a IPEHOC CBOjHHE Ha ToGpHMa’).

OcHoBHa cppxa yropopa O Npofaji pobe Kako Npou3miasH H3 IPeTXOIHOT
L[ATATa je HEMOBpaTaH IMPEHOC CBOjHHE ca jefHOr mulla Ha fpyro. "CpojuHa" oBfe
03HauaBa OIIITH TOjaM CBOJHHE. a HE caMo crienujatHe obmuke caojuHe?). Unak.
OBaKBa JlecpHHUIH]a NPoJiaje n3a3iBa H3BecHe HefoyMille. OUIrIeHO je 1a YKOMHKO
HeMa IpeHoca cBOjitHe Beh cy npeMeT yropopa jpyra npaBa, HeMa HH yroBopa o
nponaju. Mebyrum, npobaem je y ToMe LUTO ce NOJ H3pa30oM "cBOjHHA" NofipasyMe—
Bajy pazmHuHTH HHTepecH: Ofl HajllMper Koji ce YecTo o3Hauasa ca “ownership” 1o
VKUX UM JIeTMUYHIX HHTepeca, Kojiu O OIroBapasiii KOHTHHETAIHOM TMojMy ceK—
TOPCKHX HIIM U3BEICHIIX MpaBa. Y Teopliji ce cMaTpa. jla je GHTHO Ja ce NMPeHOCH MoT—
IyH HIH 1le0 HHTepec ca IpojaBlia Ha Kynia Oe3 oOsnpa IIra ce Mof THM

Lawson, The Law of Property, Oxford 1987, cTp.65.

Lawson, op. cit.. cTp. 66.

The Sale of Goods Act 1893., 4. 1, cTaB 1.

SGA, ua.1,cr. 3.

SGA, un. 1. cTr4.

G.H.L. Fridman. Sale of Goods in Canada, sec. ec. Toronto 1979., cp. 15. AyTop HaBoan yuTas
HH3 CYACKHX OJITYKa M3 KOjHX Ce jacHO BHAM Aa Npojaja nojpa3syMeBa HeNoBpaTaH NpeHoc
CBOjiIHE Ca JeHOr KA Ha Apyro.
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no,upasy,\icna?}. Hekana npopasail Hema cBojiRY 11 npaBo pacronarama go0pnma, a
Kynai( HMaK CTHYE CBOjIHY Ha THM JIoGpiMa. Y OBOM cydajy NpojIaBall He PEeHOCH
cBojuHy, Beh 106ap ocHos (good title). Tako, ce akTyennzyje npoGreM 1irra npofiasaly
3anpaBo MPeHOCH: 0CHOB (title). npaso cBojite (ownership), CBOjJIHY H3paKEHY IPEKO
PasIHIATIX HHTepeca (property) il Helro apyro?

[ToMeHyTe neMe NETIMIMHO HeCTajy pasrpaHiiuereM YroBopa O Npojaju y
O[IHOCY Ha Jpyre yroBope. YroBop O Npofiajil ce pasinKyje ol yroBopa KojnMa ce
NPeHOCH IPXKABHHA TJIe Craja M3HAM/BHBAHE HIH PeHTHPake noﬁapaS). Taxkobe.
Tpeba NpaBHTIl Pa3ANKY Y OJHOCY Ha YrOBOp O 3all03H Ije ce Jo0pa MpeHoce Kao

¢ .
cpencrBa oGesGebersa’). Moxe ce npasuTi pa3nKa H y OfIHOCY Ha YTOBOpE V KojiMa
he Kynai crehu cBojiHy. aKO HCMAATIH CBE paTe KYIIOBHE [ieHe, IOT/Ie CBOJHHA NpUMajia
nporasiy. Takse "ycnoBHe TMpofaje’ perymncaHe cy clelHjajJHEM 3aKOHO-

nasersom'?),

AMEpHYKO NPaBo pasmnkyje "npofajy" (sale) Koja cama 1o ceGi MPeHOCH CBOJITHY
u "Oyayhy nponajy” (contract to sell) rjie ce cBojitHa MpeHOCH ca MPOJABL@A Ha Kymua y
HEKOM TPeHYTKY y Oyayhnocri!t), JennooOpasHit Tprosauki 3akoHHK of 1962. He
peryJmiiie yroOBope KOji HMajy 3a nmpeMeT npeHoc (transaction) poGe. Tako ce u y
OBOM CHCTEMY ITpaBH pasiiiKa usmeby yropopa o npofiaju. KOjuM ce IpeHOCH CBOjHHA
H OCTalHX YTOBOpa KOjH HMajy 3a CBPXY NPEHOC pode H YXKHX NpaBa Kao LITO je 3aKyl
s bailment!2),

Mz n3noxeHor NpoH3uiasi, 1a CBOjIHA Y aHIVIOCAKCOHCKOM IIPaBy Npelia3i Ha
OCHOBY CarJIaCHOCTH BOJb@ (YrOBOpa) YTOBOPHHX CTpaHa MpH YeMy ce y Hauemny He
TpaXH Ipejaja Wil nenopyka creapi. To je cBakaKo CyMpPOTHOCT KIACHIHO] PHMCKO]
KOHLEMIHjH, KOja IOpe/l YroBopa TpaXKH H Tpefiajy cTBapH 3a MOTIYHH MPEHOC
cBOjiHe. MebyTHM, aHIIIOCAaKCOHCKO MpaBo nosHaje "npopajy” (sale) ca creapHo-—
TIpaBHUM JIEJCTBOM H CNIOPasyM O npofiaji "agreement to sell" wn "6ymyhy npopajy”
Kao YyroBopa KOji HMa HCK/bYUHBO OOIHTAINOHO NpaBHa fejera. HMnax "crnopasym o
npoxaji” hie mocTaTi Npojaja y npaBoM CMHCITY peyll, TeK Kajia ce CBOjiHa NPeHece Ha
Kymnua a To ke OuTH npoTekoM ofipeheHor poka M HeMybermeM ofpebeHor yenopa.
OBo pasmukoBame HMa JyO/be KOpeHe Yy TpafHiju common law—a Koje To3Haje
"gucT yrosop " (executory contract of sale) Kojum ce cTudy oGMHTalIOHa NpaBa H "exe—

7. Fridman, op. cit., ctp. 15; D.W. Greig, Sale of Goods, London 1974., ctp. 1.

8. dpuaman HapofM CYICKE OJNYKE 3 KOjHX Ce BHAN PA3lHKa yrosopa o Mpojaju M yrosopa
KOjHMa ce mpeHocH camMo ap:kapnna. Y ToM cmucay:Guest V. Diak(1987) 29 N.S.R. 504 (C.A.):
Wartt V. Wright (1918) 14 O.W.N 240; op. cit. ctp. 17.

. Ogaj yrosop e peryaiite Sale of Goods Act.

10. Y cpenepaanoj apxasnin Onrapio oBaksi yropopu cy oGyxsahenn ca Personal Property Secu—
rity Act.

11. JepnooGpasnu Tpropayki Sakonnk (Uniform Commercial Code) op 1962., un. 2.

12. R.J. Nordstrom, Handbook of the Law of Sales, Hornbook series, a070., crp. 41. n 42,
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cuted contract of sale” yroBop ca cTBapHONpaBHHM [EjCTBOM jep OMOryhaBa NpeHoC

CBOjiHE H [IPYrHX cTBapHHX Npasa '),

a) 3uayaj npenoca cBojiHe

3Havaj peHoca CBOjHHE Ha JIoOpHMa Koja ce TIPoJIajy He JIeXXH y caMOM TIPEHOCY
1no ceGH, KOJMUKO y Noce/iHliaMa Koje ra npate. Kako ce Moxe 3anas3urty, Imle Koje
HeMa CBOjHHY Ha JpoOpiMa MOXe NpeHeTH BabaH ocHOoB. Ca Te Tauke rieiuinTa.
AHTJIOCAKCOHCKO TIpaBO MO3MLHMjY KyMila NpeMa Tpehum mmumMa He nocMarpa ca
CTaHOBHILITA NpaBa IPOJIaBLIA f1a POJia CTBap. Y OJHOCHMA H3Meby KyTilia i pofiaBlia

CYILITHHCKO J€ IHTamke Kajla je CBOjHHA NPEHeTa HIIH CTeYeHa Off CTpaHe Kynuam. i
BE3H ¢ THM, HEKOJIHKO THTama cy of loceGHe BaXKHOCTH,

IlpBo, fejerBa npapa u 00aBe3a yrOBOPHHX CTPaHa Off MOTITYHOT HIH IeTHMHYHOD
ryGuTKa, HITeTe HIH JeCTPYKLHja CTBapH 3aBHCE O]l MPEHOCa CBOjHHE OCHM aKo
H3PHYAT WK MpehyTaH cnopa3yM HIH TProBavki OOH'Yaj HELITO IPYTO He NpeiBrba.
Pu3uk 3a ciyuajHy nponacT HIH IITeTy Ha JoOpHMa IpefasH Ha KyMia y TPeHYTKY
Kajia je OBaj CTEKA0 NMPABO CBOjHHE Ha mapn15).

Ipyro, mpeHoc CBOjHHE ca MpojaBlia Ha Kymlla NMoHeKaa he HMaTH [I€JCTBO
NHIIaBaka KyMia TpaBa 1a ofddje npHjeM pobe 300r Tora IOTO He OATOBapajy

KBaNHTeTy, Komauny wim ormicy ©). Tpehe, npeHomermeM cBojiHe Tpofasall TyGH a
KyTiall CTHYE CBOJHHCKE TYX0€ Koje NMajy AejcTBa KaKo y OHOCY Ha NpofiaBlia Tako y3
H3BECHO OJICTYName i NpeMa Tpehnm muiiMa. Jarka rocieulia je Aa Npofasall MOXe
J1a TpaXkH O KyIIla lieHy npojiate pobe, a He caMo HaKHafy IITeTe 300r NOBpefle Yro—
Bopal7).

C mpyre cTpaHe, IpojiaBall KOjH je MpeHeo CBOJHHY Ha KYTIa Hije CH JIHIIHO NpaBa
Ha JIpXXaBHHY CTBAapH, Kynall HHje yilao y mocef creapH. Kymall cTHYe npaBo Ha
JpXKABHHY CTBapH Tek ca ucrnnatoM leHe. Mcenopyka u ninahame leHe cy
KOHKYPEHTHH ycnomrls).

T'oTOBO HEHTHYHA pellerwa NpHxBaheHa cy H y aMmepHuKoM npasy. Pannju Jen—
HOOOpa3HH 3aKOH O Kynonpopaju of 1906. romiHe 3anpapo je KOIlHja H-erOBOr
EHITIECKOT MpPEeTXOHHKa. [IuTame TpeHYTKa Mpenacka CBOjHHE 3HayajHO je 3a
aMepHuKe CyJIOBe, jep O TOr MOMEHTA Ipesa3d pH3HK 3a MPOINacT CTBapH, OBEPHOLH
cy oBnairheHH Jla 3alUleHe CTBApH [IY>XHHKA, CTHYY ce HIH rybe CBOJHHCKE TyXOe.

ctidy ce hucKanHe obaBese, Kao Muahae Nopesa H CAIHYHO, 06aBe3a OCHIypamba.

LITO CBE YKa3yje Ha 3Hauaj npeHoca caojm{elg}.

13. Fridman, Sale of goods in Canada, op. cit., cTp. 21.
14. Fridman, op. cit., eTp. 77, 78.

15. UYnau 20. SGA.

16. Ynan 11, cek. 1. SGA.

17. Unau 49. SGA.

18. UYnau 28. SGA.

19. Stockton, Law of Sales, New Jersey, 1968., ctp. 43.



P. Jeauh: Tlpenoc cBojune y anrnocaxcoHckom npasy (crp. 41-52) 45

HoHoweweM JeaHOOOpasHOr TPropaukor 3akoHa of 1962. rom. TpeHyrak
NnpeHoca cBojiuHe ryOH Ha 3Havajy jep ce npaBa i obGaBe3e NpojaBlia, Kymia i Tpehnx
Jla Be3yjy AHPEKTHO 3a YrOBOP. HE3aBHCHO OfI MpaBa cBojuHe. Tako, muTame
NpenacKa pu3iKa 3a CayuajHy NpornacT CTBapH He 3aBICH O IPEHOCA CBOjHHE ¢a Mpo—

2 . .
OaBlia Ha ]\'ynLl,Ei"O). 3atum., CTHIIAH€ HJTH I'yﬁ[lTE}K CBOJHHHCKHX 'I'}r")KﬁH BE3Y]y ¢ 3a yro—

BOp H ofipebeHe panmez“. Hnak. KaKo je 3aKOHOAaBall Keneo Ja H30erHe Be3nBame
MPAKTHYHIX JTOCTE/I1IA 32 alCTPAKTHE I HEONMHIUbIBE KaTeropitje Kao ILTO je NpeHoc
CBOJHHE, HITje MOTa0, J1a He JIoBe/le y Besy ofipeheHa nmuTarba Kao IITo je MpaBo pacrno-
narawka poOoM, 3aTHM MOTYhHOCT 3arieHe, pricKanHe o0apese, 3a MHTAKE KOME
cBOjuHa npunafa. ¥ nopen Tora, 3acnyra OBOT 3aKOHa je y TOME LUTO je noirryjyhn
Tpajuuujy common law—a MOKyIIao fa ancTpakTaH MojaM NMPeHOca CBOJHHE YYHHH
JE/IHOCTABHI]IM H NPHXBAT/LHBHIM 3a notpebe npakce, npefsnbajyhin pelera 3ac—
HOBaHA Ha MaTepHjaTHUM pafkhaMa H JoKasnMa.

6) Bpcre 1o6apa Koja ce npenoce

CaMm HaylH peHoca CBJHHE Kao i pajikbe Koje ce MOpajy Npeay3eTH y Be3H ¢ THM
3aBHCE O BpCTe 00jeKTa NpaBa cBojiiHe. AMepHUKH JeTHOOOpasHi TProBavKH 3aKOH
naje pechuHnjy noGapa Koja cy npeMeT KynmornpojajHor yrosopa: "[do6pa" 3Have
cTBapH (YK/bY4yjyhn crewjanso nponspefieHa 106pa) Koja cy NOKpEeTHOCTH Y BpeMe
uneHTHGbNKalmje 3a ojpeheHn yroBop OCHM HOBILA KOJUM ce lieHa miaha, HHBecTH—
UHOHHX XapTHja H NOTpaxuBawa (HeTeaecHnx crBapn). TepmuH "foGpa” yKibyuyje
HepObeHO MIIajlyHye Y YTpOoOH XHBOTHEE, YceBe Y pa3Bojy i JIpyre HAEHTH(HKOBaHE

CTBAapH TIPHAOJIaTe HEMOKPETHOCTHMA, Al Koje ce MOry OfBojnTH22). OCHOBHH /€0
OBe lepHHHIIKjE je OTBOPEHOT 3HaueHa. [Tojam "Hobapa" yKibyueH je y OKBHDY KaTe—
ropuje "crBapu” Koje MOpajy GHTH MOKpETHe Y BpeMe HIeHTH(HKOBamba 3a yrOBOp.
OsakBa jeduHHUMja CTBapa TellKohe amepHukmM cyposuma. Hekajl je Temmko
OfIpEJHTH IUTA j€ MOKPETHa, a IUTa HEeMOKpeTHa CTBap. 3aTHM, MOCTOJH H3BECHa
MOTYRHOCT f1a ce moTpaxHBama (things in action) cMaTpajy mo6pHMa y HaBeJeHOM
cmucy>),

IToctynak npeHoler:a CBOjiHe JOBOJH Ce Y Besy ca KaTeropHjoM 1o6apa Koje cy
oGjexar yrosopa. Tako, MOTy ce pa3HKOBaTH 100pa Koja cy GIricKa MojMy HHIHBHIY—
aHO OfIpeheHNX CTBApH KOHTHHEHTAHOT NIpaBa. Y eHIJIECKOM IpaBy YIoTpeGibaBa
ce n3pas "criennduHa 1o0pa” U npeficTasibajy onpehena 1o0pa 0 KojuMa je TIOCTHT—
HyTa carJlacHOCT y BpeMe 3aKJbydeHa yroBopa o npofaji>?. Pag ce o noOpuMa Koja
cy jacHo oapebeHa y BpeMe 3aKibydeHa yronopam. Hcern emucao nma n3pas "HjueH—

o

Stockton, op. cit., cTp. 43.

Nordstrom, op. cil., cTp. 47.

Yaan 2-107, UCC (Uniform Commercial Code).
Nordstrom, op. cit., crp. 45.

D.W. Greig, Sale of Goods, London 1974, c1p. 26.
UCC, unan 2.
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Tichukopata fgodpa” (identified goods) koju ynorpeGmana JeiHOOOpa3Hl TProBayku
34KOH. Y nuTamy cy Ao0pa H3MepeHa. H3paraHa, MM Ha JIPYTH HauhH obelieXeHa
MOBOJIOM KOjHX Cy CTPaHKe TIOCTHTIE clopazyM-).

Bennku 3Havaj 3a NoCTyNaK CTHlamba CBOjIHE HMajy T3B. "Heosipehena (unascer—
lained) 00Opa". 3aKoH o npojaju jodapa Hije JedHHrcao oBa 106pa anu i3 HeroBor
KOHTEKCTa TpoH3uia3i ja oBaj W3pa3 oOyxsaTa JoOpa Koja ce Gpoje. Mepe HIH
parajy>’), 1ITO oroBapa KaTeropuji FEHEPHYIKIX CTBAPH KOHTHHEHTAHOT NpaBa. Y
Hajsehem Gpojy cnyuajesa "HeofipeheHa 1o6pa” ce ofHoce Ha "Gymyha noGpa” Koja he
ONTH CTEYEeHa WIH NMPON3BE/IeHa OJl CTpaHe NPOJaBlia HAKOH 3aK/byuera ymsopaz&.
Mana nocroje usyseun Kajia Oynyhe crsapu unse "ofpebena (specific) no6pa“. Hacy-
npor "Oymyhum jgoOpuma” Koje he mnpopasal crehm nmu nmpouseecTH Mnocne
3aK/byuera yrosopa, "nocrojeha go6pa” o3Hauapajy nobpa xKoja hu3HIKI NMocToje u
YHHE CBOJHHY WITH MTOCET nponanuazg).

1) Tpenyrak npenoca cpojine
ul) "Ciiequcpuqna” wau "oopehena oobpa”

Y nurawy cy goOpa Koja cy naeHTH(HUKOBaHA Yy BpeMe 3ak/bydera yrosopa.
[TomTo He MOCTOjH HEKN yHyTpaumsu akTop KOji Oif ayTOMATCKH O71arac IMpeHoc
CBOJHHE. MOryhe je fa ce CBOjiHa NpeHece Y OI1710 KOje BpeMe Off MOMEHTa Kaja je yro—
BOp cadnmen ), EHIECKH 3aKOH O npofaji poba cafp:Ku NMpaBiiao Aa "cBOjHHA Ha
pobu MPEHOCH ce Ha KA Y OHOM TPEHYTKY Kajla Cy yrOBOpHe CTpaHe Hamepasasie f1a
H3BPILIE npeuoc31 ), Kako je Hamepa YrOBODHHX CTpaHa OWTAaH WHHHTAL 3a
ofipebuBame TPEHYTKa IPeHOCA CBOjHHE y CNydajy la OHa HHje jacHO H3paKeHa
3aKOHOJIaBall Jlaje IPaBILIo /1a ce OHA YTBphyje "IpeMa YCIOBHMA YTOBOpa, [IOHAllakby
YFOBOPHHX CTPaHa, il OKOTHOCTHMa cnyqaja"m.

W y aMepHYKOM NpaBy cTpaHKe ce MOry co0OJHO JOTOBOPHTH Y KOM MOMEHTY
he cpojuHa OHTH NpeHeTa Ha Kymmm. "MebyTiM, oBa HaMepa Mopa OHTH H3PHYHTO
H3jap/beHa. AMEpHYKH jeJIHOOOpa3sHH 3aKOHHK je Of0alHo HeJy NMpeTNocTaB/beHe
(MMITTHUMTHE ) HaMepe, 4Hje je H3paXkapambe M0]] peXXHMOM common law—a u 3aKoHa

o xynornpojiaji o 1906, ox crpaHe cynoBa BOARIO KOH(DY3HJH H HEH3BECHOCTH p);

26. Strockton, op. cil., cTp. 3.

27. Greig, op. cit., cTp. 17.

28. Ynaau 5 (1) SGA; 2-105 UCC.

29. Y. 5 (1) SGA; UCC nuje jacHo fedpunncao oba Ao0pa ani HaBeleHH CMHCA0 MPON3NIA3N U3
uenHHe TeKCTa.

30. D.W. Greig, Sale of Goods, London 1974., ctp. 26.

31. Ym 17,cr.2.SGA.

32. Yn.17,cr. 2.SGA.

33. Yn.2-401. UCC.

34. B. Kpym, ejersa yropopa o Kynonpoaaji, om. unT., crp. 37,
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Opa npasnna npuxsahena cy of1 ctpate cyjioBa. EBO KaKo ¢y TO H3pas3iin KaHaj—
CKH cyfloBH. "Y Npofajil CBOJHHA NPEa3n Kajia je HaMepaBaHo Jla ce npeHece "Kaxe
Cryapr J. Bpxossor cyaa Alberte u Sanders V. Hedman™). "TIperoc cBojite Huje
HYKHO 3aBHcaH o]l naahawa KynosHe uene™®) wirrn "op HCMOpYKe poﬁe"“?).

AKO ce HaMepa CTpaHaka O NPeHOCY CBOjIIHE He MOXe YTBPIHTH H3 CaMOr yro—
BOpA Tj. HHje H3PaXKeHa HIl H3PHYNTO Hit nipehyTHO "3akoH o npoaju poGe npeasuha
HH3 NMPaBHJa KOJa HMAjy 3a WHb YTBPHUBAMKE NMPETINOCTAB/LEHE HAMEPE YTOBOPHEX
crpanHa. OCHOBHI MPUHLMI cagpXaH je y mpasHoM npapuay. “Tamo rge nocrojn
Oe3ycsIOBHH YroBOp O npogaji ofipehennx godapa y craky 3a HCMOPYKY, CBOjHHA Ha
no0pHMa Npenasi Ha KyNia IIpH CKalnakby yroBopa i CBejejHO je Jia JIi ce TPEeHyTaK
niaahama UM TPEHYTaK HClopyKe Wil ce 00a o,unaxy"38’.

Be3 oG3upa. 11rra 61 npHMeHa NPBOT NPABiIa MOLA J1a YKIBYUH, CTABOBH Cy0oBa
Cy A0BeJI 10 H3BecHe npoMmeHe. Kao nocnennia cafaiinbe cuTyalije, MoXe ce Hiyc—
TpOBaTH Ha ciefehn HawiH: 1) cBojuHa He MOXe mpehn Ha Kymia JOK yrOBOp HHje
OKOHYaH. JIOK NHTaka Kao 1UTO cy niIahame LeHe B HCNOpYKa HUCY pellieHa; 2) anu
npexoc he OHTH U3BPLIEH: a) aKO HE MOCTOjJH HaMepa ycMepeHa Ha CYNpoTHO; ) fAa je
yrosop 0e3ycoBaH; 11) 1a ¢y foOpa ofpebeHa; ) aa cy y cramy 3a ucnopyxy}g).

[Npumena npasuia 2 je KOMIIEMEHTApHA Ca JIEjCTBOM MPETXOHOr NPHHLHATA.

OBo npasuno ofjalmkasa, 1a YKOTHKO 00pa HICY y CTamy 3a HCIOPYKY IPEHOC
CBOjHHE Ce OfI7TaKe JIOK OHa TO He NOCTaHY H 10K KyIall HHje YIO3HAT ca TOM YHHEHH—

wom®?), TTpasmro 3 npexsuba ga ykommko NMpojiaBall MOpa la MepH MM Bara po0y jia

OH ce yTBp/IIA lieHa, CBOjHHA Hehe GHTH TIpeHeTa JIOK Te pajiihe HHCy npexysetel),
[TpaBuio 4 ce GaBH NOTIYHO CYMPOTHIM THITOM TpaHcaKIilHje, rie ¢y fobpa y3eTa "Ha
nponajy uin Bpaharse”. Y TOM CITyuajy rie MOXe, ali He MOpa GHTH CTBapHe Npofaje
noGapa y nATamwy. MpaBuio 1 HeMa THpeKTHY npuMeHy. CBOjHHa Npeasy Ha KyIia a)
Kafa OH o0aBecTH NMPOJaBlLa jja NpHcTaje K NpHUXBaTa pody HIH YYHHH HEKH JAPYTH
aKT KOJHM NPUXBATa TPaHCAaKi|jy uan 0) ako 3ajpxkn poOy Oe3 NpHroBopa, a pok 3a
Bpahame je dJIiKcaH42}.

AmepHukH JeHoOOpa3HH TProBayukKH 3aKOHHUK TpeBuha MpaBriio, 1a YKOJIHKO je
pobGa npeHTH(HKOBaHa (onpeheHa) 3a yroBop H aKo CTpaHKe HHCY H3PHYHTO H3pa-—
3HJIe HaMepy O TPEHYTKY Mpelacka THTYJIyca, CBOjHHA Npesia3y Ha KYIIia Y BpeMe | Ha
MECTY /i MPO/iaBall MOBPILH CBOjE HCITYHEbe Y Be3 ca (PU3HIYKOM NpefiajoM pobe. Y
BE3H C THM. JIaTO je HEKOJINKO KOHKPETHHX IpaBiia: 1) ako npoasall AiMa o6aBesy 1o

35. (1915) 8 W.W.R. 664 untipano no ®pupmany, op. cit. crp. 79.
36. Graham v Laird Co. (1909) 20 O. L. R. 11 (C.A.).

37. Wilson v Shaver (1901)3 O. L. R. 110 (C. A.)

38. Ynau 18. SGA.

39. D.W. Greig, op. cit., cTp. 27.

40. Yn.18. rule 2 SGA.

41. Ya. 18. rule 3 SGA.

42. Yn. 18. rule 4 SGA.
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yropopy f1a poOy rnpejia Kyniy y ojpebeHoM MecTy, CBOjHHa Npenasy Kajia je y TOM
MecTy Tipefaja nm{yijeﬂa“”. 2) ako mpojasal, uma o0apesy 1o yropopy caMmo ia
nomamne pody Kyniy 6e3 oipehupatba MecTa, CBOjIHA NMPENasi Y BPEME H Y MecTy IJie

je pofa otnpemmena’?); 3) ako nponasail nMa obapesy j1a Npefa XapTHjy Off Bpel—

HOCTH CBOJHHA ITpenasin npefajoM Te XapTHje Kym.[y‘ts}; 4) ako je poba oapebena. a He
noctojit obase3a npejiaje JOKyMeHaTa CBOjHHA NPeNa3d y BpeMe I MeCTY [Jie je YTOBOp

CKJ'[O]'I.be:H%l.

u2) Heoopehena 0obpa

Hema HenmocpeHOr npeHoca cBOjiHe Ha goOpHMa Koja HHCY HieHTH(HUKOBaHA
(onpehena). Tpasino 5. eHrneckor 3akoHa o npojiajn pode npespuba f1a KoJ HEO—
npebenux nan 6yayhnx gobapa 110 OIICY. CBOjHHA Ipefia3y Ha KyIllla Kajia cy Ta jo0pa
y cTamy 3a HCIOPYKY, Ge3ycIOBHO onpefie/beHa (ofpeheHa) 3a yropop. OHIIO [a je TO

YYHHHO NpoJaBal| y3 NpHCTAHAK KyTla HAH Kynall y3 MpHcTaHak npo,t[aBuam. Oso
MpaBHIo OIHOCH Ce Kako Ha Heonpebena no0pa Koja oropapajy MojMy reHepHuHe
CTBapH. Tako U Ha Oyayha noGpa. ¥ jenHoj cyacko] oniaylH ce Kaxe "rae poda Huje
ofipebeHa MAM He NMOCTOjH Y BpeMe YroBopa. 3 MpHpOje TpaHCaKlHje HHKaKBa
CBOjHHa floDapa He MOXe J1a npehe Ha Kyra rno ocHOBY yronopa"“sl_ Huje moryhe
MOKa3aTH Ha OMMO KOjH caHIyK CMP3HYTOT Tpalllka Ha CKIagHILTy [a NpHiaga KyTiy;
HHUTH Y BpeMe 3aKJbyueHa YToBopa OHA0 KOjil ayTOMOOHI Ha [IIEpOBOM I1ally fla ce
ofpem Jla je KynueB, Kao HH Toclelwi "jaryap ayroMmoOHI" HapydyeH Kojl
npou3eohaya 10K Huje 3aBpmen‘19’.

Omnpepemnere (HHTIBATyamI3alltja) pobe 3a yropop Mopa OHTH 6e3ycTOBHO 1 y3
TPHCTaHaK 00¢ YrOBOPHE CTPaHe, KOjH MOxe ONHTH JaT Npe HAH T0c/e H3BPILIEHE
anponpujaiuje. Mebyrunsm. npasnno 5 He jaje jacaH W Tpelln3aH nojam ofpebema
(ascertained) poGe, anmu cyrepipa IiTa ce 1oj THM TI0jMOM TI0Ipa3yMeBa THME 1TO ce
pajin o Ge3yc/IOBHOM ONpefle/beHy Y3 pHcTaHak obe cTpane. Koje paase ce npey3n—
Majy paan maeHtndgmkalyje godapa y JOMEHY je H3pHYHTOT Cropa3zyMa YTOBOPHHX
cTpaHa. AKO TaKBOT CllOpa3yMa Hema, OHfa "0e3yclOBHO onpefenewe” faobapa 3a
YrOBOp YHHH pajitba MpOJaBla M KyIla KOjoM cé Ha HeCyM/bHB HaUHH HIEHTH—

dukyje poba Koja TpeOGa OUTH JaTa y H3BpIUewY obape3e nponanuaso}. Hexana ce
HHAMBHIyanH3allHja CTBAPH MOCTHXKE HCIIOPYKOM KYMNILY HiH npeaoanouy51). Oonme

43. Yn. 22-401/2 (6) UCC.

44. Yn.2-504. UCC.

45. Yn.2-401/3 (n) UCC.

46. Ya. 2-401/3 (a) UCC.

47. Yn. 17 rule 5 SGA.

48. Heilbutt V. Hickson (1872), L.R.7 C.P. 438 na cTp. 449.
49. Greig, op. cit,, eTp. 18.

50. Fridman, op. cit., crp. 87 1 nane.

51. Yn. 16., SGA.
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pasnHuIHTHX O0JHKA ONpefe/beha pode 3a yroBop Haj0obe 10Ka3syjy CyjICKe OfITyKe
MOBOAOM YTBPhIBaka TPEHYTKA NPeHoca CBOjliHesz.

AMepiukn JeTHOOOpa3HH TProBaukn 3aKoHHK Takobe npesnba ga no nuramy
uneHTi(HKalje aodapa 3a yropop CTpaHke cy cnoGofHe jia ce AOroBope (ann
H3PHYHTO) KOje pajme Kajfla # Kako he mpenyseTn y pesn ¢ i), YKomiKo ce
CTPaHKe HICY H3PMINTO JOropopune. uaeHTiduKalja pode he ce H3BPUIMTH Ha
OCHOBY JIHCMO3HTHBHIX MPABHIA CAMOL 3aKOHA. THX IPaBIITa M3 HEKOIHKO:

1) Mnpnsuayanto onpebene i nocrojehe crsapi, kIxXosa mieHTH(AKA]a BPIL
CC Y TPEHYTKY 3aK/bYUeHd yrouopas‘”.

2) Bynyhe i renepnuke crBapi ce Mopajy onpennti. Mpentuduxaiuja ce Moxe

nocthn OTNMPEMAKEM. obenexaBamheM T O3HATABAHEM pOGESS}.

3) AKo je mpopmaT HieanaH Jeo yTBpheHe Mace reHepivHuX goGapa. HeHTH—
huKaumja ce BpILI y MOMEHTY CKJIallakha YroBopa y3 o0ase3y npojasla ja n3isaja u
HCTOPYHH POGY CATTIACHO YTOBOPYC).

4) WnenTHKalja yceBa BPLUI ce Y MOMEHTY Cejarba IOl YCIOBOM fla ¢ KeTBa
00aBH y poKy of1 12 Mecelln Ol 3aK/byueHa YrOBOpa. @ aKo je Yy MUTarby MIagyHue
KHBOTHH-€, HIEHTH(HIKallIja je H3BPILEHa y TPEHYTKY 3aueha 1niofia ¢ THM jia ce Myja—

IIVHUe I10jaBH Ha cBeT Y poKy of 12 Mmecelr ).

1) IlpaBo npoaasua aa npoja pody

Meby MHOrHM H3pa3HMa y Be3H ca yrOBOPOM O NPofiaji pode noceGHO MecTo 3ay—
3uMa obaBesa NpojiaBlia fla NpeHece NpaBo CBOJIHE OJHOCHO 0Gap ocHOB (title) Ha
poOH. OBa o0aBe3a HarnalleHa je y aMmaHnmaHitmMa wa Supply of Goods Act o1 1979. u
raacu: "KojJl yroBopa o Mpofaji MOCTOjH YCIO0B [1a MpofaBall HMa IpaBo fia pojia pody,
a 'y cydajy cropasyMa o npofaji HMahe TakBO NMpaBo Y TPEHYTKY Kajla ce CBOjHHA
npenocnss)".

Hiije criopHo f1a je riaBHE 1B | ebeKat oBe JI0MyHe fa ce 00e30e/1H f1a npojiapail
MpeHece CBOJHHY HJIH 100ap OCHOB Ha KyTla. AKO je IpojiaBall BIacHHK pode i HHKO
HeMa IpeTeH3Hja, CBOjiHa NnpofiaBlia he npehn Ha Kymia CXOTHO IOMEHYTOM TPaBITY.
MebyTuM, TOMEHYTO IPaBHIIO He NTOCTaB/ba 3axXTeB [Ja Npojasall TpeGa fia Oy/ie Baac—

HHK HJIH Jla TpeOa [1a CTeKHe Ba/baH OCHOB Npe NpeHoca pobe ). YTroBop o npojaji

52. Wait and James V. Midland Bank (1926). 31 Com. cas 172, Pignataro V. Gilroy 1919. k.6. c1p. 459.
53. Ya.2-501/1 UCC.

54. Ya.2-501/1 (a) UCC.

55. Yn.2-501/1 (6) UCC.

56. Yn.2-501/1 (a) UCC.

57. 4a.2-501/1 (u) UCC.

58. Ya.12(1).

59. PS. Atiyah, The Sale of Goods. Oxford 7 ed. ctp. 70.
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MOXe OnTH IIYHOBAYKdH. aKo jf:', peani30Banl Ol npogasua I\'Oj[i HHEaga HI'le HMao

NpaBo, NPEHOIIEHEM CBOjHHC ca '[‘[)@1"131‘ JHa JIHPEKTHO Ha Kynuam).

IMomMeHyTH amMaHAMaHH He cafpxke H3paze "cpojuHa” (property) uanm "ocHoB”
(title), Beh OHO 1TTO ce TpaKu je Aa Mpojlagall HMa ian Tpeba a 1Ma Mpaeo jia npoja
po0y. To crBapa npodaeme 300r H3BECHE IBOCMIICIEHOCTH peyl "1ipaBo”. [Turame ja
11 je npofasall opnathieH jja 1pojla He MOXKE ce pa3jacHHTH JIOK ce MPELH3HO He cazHa
1IITa je TO IITO MPoAaBall Mopa fia NpeHece Ha Kynila. OAroBop Ha TO MHTawke Hije v
MOTIYHOCTH [aT y 3akoHy o npopaju pobe. TTocroju gedomumija ga je yropop o
npofaaju pobe yropop KOjuM Ipojaasall NpeHOCH I jé caraacaH [1a MpeHece CBOJHHY
Ha kynua. Kaxko ce nof T nojMoM nofipasyMeBa CBOjHHa Kao HajllIipa BIacT, a He i
rioceGHN (y:Kit) oGmimL cBOjiHe, npofasall ke npekpimTH npasnto u3 41 12. ako
HeMa ITpaBo ja TIpeHece CBOJIHY Y ToM cMHcry. M3 Tora name caefn, Ja npaso npo-—
faBlia f1a npoja poOy NpHMapHo 3Haul MoryhHocT, Moh npofiaBiia /la npeHece CBOjJHHY
Ha Kyniia.

Y jenHoj cyjicKoj ofTylu npofasall 61 6o KpHB 300r Npexpiiaja €. 12(1) u ako
je EMao Mmoh fa mnpeHece cBOjuHY ofpebene poﬁef’”. Ipekprmnall, aMepHika
KOMITaHHja Npojiana je U3BecHy KOMHYHHY KOH3ePBHPAHOT MJIeKa TYKHOLL, aln Kaja
je poba crurna y EHrnecky 3agpXkaHa je Ha LapHHH 300r Tora LITO €THKETe Ha
KOH3epBaMa nojicehajy Ha 3allITHTHH 3HAK MO3HaTe €HIVIECKE KOMITaHH]e.

3ayseT je craB, Ja KaKo OBa KOMIIaHHja MOXe H3JIejcTBOBATH CYACKY 3abpaHy
npopaje poGe, NMpojlaBall HeMa TIPaBo fJa Npofa pody. Y OBOM cyuajy cyacka 3abpaHa
pacronaratka poboM je pesyarar nospejie npapa Ha Kur. CBakH MpaBHH cy0jeKT HMa
MpaBo jla KOPHCTH ofipeheHe 3HaKe, peun. ciiKe KojHMa ce HAeHTH(HKY]Y poda nin
yeryre y npomeTy. IIpaBo Ha XAT IO3HaTe eHrJecKe KOMIaHdje nospebeno je on
CTpaHe aMepHUKe KOoMMaHuje ynoTpeOor CIHYHOTr XKIIfa YHMe ce OTBapa MOryhHOCT
fa ce po0a jeHOT YUECHIKa Ha TPXKULLTY 3aMeHl poOOM HBEeroBOr KOHKYPEHTa.

C npyre cTpaHe, NpaBo Kymia fga ofduje npijeM pobe HAH [a TPaXd HaKHaIy
1TeTe KA0 W packHjl yroBopa He 3Ha4d ayTOMAaTCKH Jla MpojaBall HeEMa MpaBo fAa
npoja creap. Hexana Kynail Moxe OfI0OKTH NpHjeM po0e HIH TPaKHTH PacKHj yro-—
BOpa 4YaK H aKO je CTEKdO CBOjHHY HIH Ba/baH 0cHOB. To he GUTH y ciydajy. aKo je
TNpe/IMeT KYIONpofaje MOTOPHO BO3HIIO Kojeé je creueHo 1o 1. 27. Hire—purchase Act—
a o 1964. rop. ITpHBaTHH Ky MOTOPHHX BO3HJIa aKO CY HX KyIHJIH Of1 TH1a Koja cy
Ta BO3HJa NprGAaBHIIA IO OCHOBY YTOBOpa O 3aKyIy—KYNOBHHU HJIH II0 OCHOBY YIO-—
BOpa O KYyMOIpPOJajH ca 3afp:KakeM CBOjHHE IpofaBlia o Hcrare lieHe, nocrahe
CONCTBEHHIH aKo cy OHIH CaBecHH Tj. HHCY 3HalM Ja CTHYY OJI HECOIICTBEHHKA.
MebyTum, Tprosun (auaepn) He Mory crehu CBOJHHY Ha OBaKBIM BO3HJIHMA, JEp ce
MOTy HH(OpMHCATH O OBOj BpcTH npojaje. IlpuBaTHH i¥ynal, Koju je Beh cTekao
CBOjHHY Ha TaKBOM BO3HITY IIOLITO TY CTBAp He MOXe [a/be NpelaTH AHIepy H3riena

na 6u OHO oBnanrheH j1a o0nje poOy y TAaKBOM CITy4aj yﬁz’.

60. Karlshamns Oljefabriker V. Eastport Navigation (1982) 1 ALL ER c1p. 208, 215.
61. Nibleu V. Confectioners Materials Co (1921) 3 k. ctp. 387.
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Hekana ce npasina o npeHocy cBojuHe Koja Bake nameby yroBOpHHX cTpaHa.
Hehe npuMewmHBaTH y ofiHocy Ha Tpeha miia. Paan ce o ciyuajeBiiMa ofctynara ot
KJIaCHYHOTr TIPHHIMNG, 1a HHKO He MOXKE NPEHETH BHIIC NMpaBa HEro WITO | caM HMa.
Ha Ou ce omoryhune Tpropadke TpaHcaklnje 1 3alTITHAA JHIA Koja Y 100poj Bepu
npubasibajy 1o0pa y3 HaKHaJTy, aHTTIOCAKCOHCK O TIPABO NPH3Haje MOTYRHOCT cTilama
NpaBa CBOJHHE O1 HEBMACHUKA, alH noj oapehetM yenosiuma. [Toctojn cnyuaj Kapa
HEBIACHUK 1pofaje poly no Hamory cyia. Ha npumep, pan ce o JaKo KBapibHBOj
pobu. Tpeha caBecHa nmiia cTHYY NpaBO CBOjIIHA HAa OCHOBY YrOBOpa O Kyno-

nponajnﬁ’). 3aTHM. CBOjHHA ce CTHYE H Kajla HeBJIACHHK Tpojiaje poOy Ha OCHOBY
3aKOHCKOT oBfamthera HIH npasiaa common Law—a, Kao y ciytuajeBHMa 3aKOHCKOT

3aJI0XHOT TIpaBa flaTa je MOTyRHOCT THTYJIapy 3al0XHOT NpaBa f1a npoja Tyhy poty

pagn oCcTBapeHha HOT}J&)KHB&I—E&M].

IToceOaH cimyvaj oAcTynama Off OMEHYTOT NPaBIiIa MOKe 14 HacTaHe KoJ OfTHOca
u3pakeHnx nojmoM "bailment”. Crpap ce MoXe NpefaTH APYLOM JIHIY HA dyBarke,
ynotpeOy. npofajy. Ty cnaga ciyuaj npejaje po0e TPropuy Koju ce GaBH MpojajoM
TakBe BpcTe polde. Tpeha cabecHa mmua cTHUY CBOJHHY 4aK M Kaja je Tprosail
HeoBmnalheHo Npofao poﬁyf‘:’}. 3aTuM, npumep NpUBHIHE cBojuHe (estoppel) kapa
BJIACHHK CTBapa YTHCaK Ja je CBOjIHY NpeHeo Ha pyro nuie. Tpeha capecHa mimia he
cTehH CBOJHHY OJf PHBHITHOT BIacHHKa™),

Kymnail ctive cBOjHHY Ha IpoOpHMa KYIJbEHHM Ha OTBOPEHOM TPXKHIUTY MpeMa
o0HyajIMa TPXKHIITA, aKO HX je KyMHO y 100poj BepH H HIfje 3Ha0 O HeTOCTaTKy HiIH
OfICYCTBO IpaBa CBOJHHE Ha cTpaHH npofaslia. MebyTaM, ako cy noOpa Guna ykpajeHa
H y4YHHHIAl, ocyheH, MpaBoO CBOjHHE ceé MOXKE NOBPAaTHTH Y KOPHCT paHHjer Coll-—
crBernka®’). Kynai cTiue cBOjHHY O IPOJIaBlia KOji je HMao obGopuB THTYIYC (void—
able title) ako je 6Ho y OoOpoj BepH H HHje 3HAO 3a IOMEHYTH HEJOCTaTaK y MpaBy

npo,r_(asuaés).

AKO ce pajiii 0 /IBe CyKLleCHBHe Npojiaje NpH YeMy Mocie NpBe NMpojaje cTBap je u
marbe y ApKaBHHHE NPOJaBlia, APYTH KyMall KOMe je CTBap npejaTa nocTaje CONCTBEHIK

aKo je GHO CABECTaH OTHOCHO Hitje 3Ha0 3 MPETXOKY npoajy®).

62. P.S. Antiyah, op. cit., cTp. 72.

63. Yn.21,ct. 16 SGA.

64. Un.21,ct. 26 SGA.

65. Yn.1-201 (9) UCC.

. 66. U 21, ct. 1. SGA ncro Stocton, op. cit., crp. 51.
67. Un.22-24 SGA.

68. Ua. 403 (1) UCC, un.23. SGA.

69. Ya.25,ct. 1. SGA; un. 2-403 (2) UCC.
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3akibyyak

[IpaBo cBOjiHE Yy aHITIOCAKCOHCKOM NpaBy TNPEHOCH ceé Ha OCHOBY CarlacHOCTH
BO/bAa YTOBOPHHX CTpaHa, alu ja OM TakaB NpeHoC MMao JiejcTBO npema Tpehum
JIHLHMa TpaXH ce H JIOflaTHH YC/IOB Kao: HCNopyKa pobe, MOTNHC AOKYMeHaTa il
oOaBelllTaBame. Tako. pasIHKyjeMO NPEHOC CBOjHHE KOjH HMa fIejcTBa caMo m3Mehy
YFCOBOPHHX CTPaHa, Kao M [PeHOC ca fIejcTBOM NpeMa TpehiM mmimma. Y Besn ¢ THM
moryhe je pasmikosatn "nipofiajy"” (sale) ca CTBApHG—NIPABHHM JI€jCTBOM i "clOpasyM
o nponaju” (agreement to sell) umn Gyayhy npopajy Koja HMa HCKIBYYHBO OGIHra—
IHOHO-TIPaBHO fiejcTBo. TO MoKasyje fa 3a MOTIYHH NPEHOC NpaBa CBOjHHE TOPeN
CarmacHOCTH Bosbe (litulus) moTpeGHe cy i fpyre YlieHHLE KOje OAroBapajy npeaji
(modus) KOHTHHEHTATHOT NpaBa, YAMe ce pa3/IHKa H3Meby opa 1Ba CHCTEMa Y BEJTHKO)
MEpH MOTHpeE.

AHIJIOCAKCOHCKO NPaBO HAacTOjH f1a H30€rHe Be3uBamhe NPaKTHIHAX epeKara 3a
allcTPaKTHE KaTeropHje Kao ILITO je NpeHoc cBojiHe, npeasibajyhn pelilessa koja cy
3aCHOBaHa Ha MaTepHjaJHHM paglkaMa H JoKa3nMma. Y Ty cBpXY, Ll€0 MOocTymak
NpEHOCa CBOJHHE j€ TOjelHOCTaB/beH H nNpunarobed norpeGama mpakce. Cyjcka
TNpaKkca " MUcaHi 3aKOHCKH TEKCTOBH cajIp:Ke HI3 IIPaBILIa O HaUHHY NPeHoca CBOjIHE
Ha nojeuHuM cTBapuMa. [TocTynak npeHoca cBojiHe 3asrcnhe o1 Tora. 1a i ce paiy
0 "onpebennm" umi "HeofpebeHnM" 10OpHMa 1IITO OirOBapa MOJeNH Ha HHIHBHIY—
aJHO ofipeheHe cTBapH H FeHEPAYKE CTBAPH KOHTHHEHTATHOT NpaBa.

Ynanak npuswsen: 04.09.1995.

Rajko Jelié, Ph. D.
Docent at the Faculty of Law in Belgrade

Transfer of Property in the Anglo—saxon Law

Summary

The Anglo—saxon law endorses the consensual principle, ie. the rule according to
which property is transferred by the consent of the wills of contracting parties. Howeuver,
if such a transfer is to have effect towards third parties it is often necessary to fulfil some
additional conditions such as: delivery of goods, singing of documents or notifying the
other party. So, the transfer of property may have effect only between the contracting
parties, while in other circumstances there exits the transfer of property with effect
towards third parties. Also, there is the "sale” with property law effect, and the "agree—
ment to sell” or future sale having exclusively the law on obligations character. Court's
practice and statutory provisions have established a series of rules regulating the modes
of property transfer depending on whether it is the case of "determinate" or "indetermi—
nate" goods.

Key words: property, contract, delivery, things, sale, interest.
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Pesuate

Y lioMopcKoM 1t peuHoM TLA0sUOGeHOM TIpasy pazaukxyjy ce 0ee 8pcitie 002080p—
Hocitiu Opoodapa 3a 2ybuitiak wau owitieherse [epeitia [MoKoM [pesosa, 3602
MoZyhHCIln u3dasarva [tiepeilinuie kao xapitije 00 speonocitiu. To ¢y peueilitina
002080PHOCH, KOJa €€ 3aCHUBA HA “UIEHUIIL TIpUjema tliepeltia Ha [IPesos, 1 CKpuii—
ltypHa 002080pHOCH, KOja ce 3aC6HUBA HA OlCy liepeltia y Tepellinuyl, 6e3 063upa
witia je 6pooap zaucitia ipumito Ha fipesos. Cxpuilitiypna 002060pHOC je liocaeduua
fipasuaa 0 @coayltiHoj QOKA3HO] CHG3U [lepeilinuiye fipolliug 6podapa 3a mweHoZ
3AKOHUILIOZ UMaoLa.

Kwyune peun:  Odzosoprociti Gpodapa; peueliiting 002060pHOCE; CKpuilitlypHa
00Z080pHOCH; Hepeitiiia.

YBon

Y noMopckoM ItpeBo3y pobe yobudajeHo je fa Gpojiap H3jiaje TepeTHULY (KOHOC—
MaH) Hapyuuoly. Bpofgap TO MeXe fa YYMHH H Y peyuHoj IUIOBHAOH, aaH TO HHje
yoOH4ajeHo. 3a pa3auKy Ofl TOBApHOL JIHCTa M JIPYTHX NMPeBO3HHX HCMpaBa, Koje ce
n3ajy y ApyruM caoGpahajHUM rpaHaMa, TepeTHHIA je XapTHja ofl BpeHocTH. JeHa
O]l TJIaBHUX IIOCNE/IALia OBE HCHE OCOOHHE je 1a OHA NpEJICTaB/ba OCHOB HacTaHKa
noceGHe BpcTe OArOBOPHOCTH Opojiapa 3a ryOnTak uid ourreheme teperta, Koju je y
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10 O3HaveH. 3aTo ce y MIOBHAGEHOM NPaRy PasniKyjy [Be BPCTE OACOBOPHOCTI
NPEeBO3HOLA IPeMa YHeHIIIaMa Ha KOJHMa ce 3acHHIBajy:

1) peuenTHa OArOBOPHOCT IIH OFOBOPHOCT "eX recepto”

2) CKpHITTYPHA OJICOBOPHOCT HIIH OJITOBOPHOCT "eX scriptura”,

PenenTna ogrosopuoct

PelienTHa OIrOBOPHOCT je YTOBOPHA OITOBOPHOCT NPEBO3HOLA Y HOMOPCK O] HIH
pevHoj TUTOBHIOH, KOja ce 3acHHBA Ha UHH-EHHINI MpHjeMa TepeTa Ha IpeBo3 H

obaBe3u heroBor ‘-I}’BaH:al }.

ITpujeMoM TepeTa y /by NpeBo3a, GpojlapeBa yoIuTeHa obaBesa NMpeBo3a, Kojy
je npey3eo 3aK/byueheM YyroBopa, peTpapa ce y KoHkpeTHy. ITopesi Tora, THM YHHOM
HacTaje ’Heroba obapesa Ja TepeT UyBa K4Ko OH ra y HEMPOMEHEHOM CTakby NMpefao
NPHMAOLLY.

['youtkom umn ourrehemeM Tepeta nospebyjy ce oBe obapese, Te HacTyna
pelenTHa OIrOBOPHOCT NMPEBO3HOIIA.

Osa BpcTa O/ITOBOPHOCTH TIOTHYE U3 CTAPOr PHMCKOT NPaBHOT HHCTATYTA "custo—

diaex receplo"g}. OHa ce cacTojana y TOMe IITTO ¢y OpoiapH, COCTHOHHYAPH U ILITanapn
yBeK OAroBapann 3a ry0HTKe uan omreherma cTBapi NMpHMLEHHX Ha dyBame. 0e3
o03upa Ha KpHBHILY, OCHM aKO CYy H3a3BaHH COICTBEHHM MaHaMa CTBapH, BHIIOM
CHIIOM HH KPHBHIOM KOPHCHHKA HHXOBHX yciyra. BpemeHoM je OCHOB OfroBop-=
HOCTH NMOMOPCKOT 1 PevyHOr MpeBO3HOla IocTana KpHBHLA, YMECTO pH3HKa WIH

y3p0l1H0C.'I‘113).

Y Teopuju ce HCNPABHO HCTHYE [1a je YCIOB HacTaHKa pelelTHEe OTOBOPHOCTH
3aKJbyueHe YroBOpa O IPeBO3Y. a He camo npujem Tepeta. Tako [lyianka Jepemuh
HCTHYE [1a Cy IpujeM pobe Ha NMpeBO3 H HEHO UyBarbe caMO aKTH H3BpIUEHa Mpe-

BO3HOYEBHX YrOBOPHHX oGaBe3a’), MebyTum. npepnba ce f1a je i n3naBame TepeT—
HHLE, HA KOjOj Ce 3aCHHBA CKPHINTYPHA OJTOBOPHOCT, TakKohe aKT H3BpILEH:a je[He
NpeBO3HIYEBE YrOBOpHe oOaBe3se. 3aTo je MOTPeOHO [a ce HCTaKHe fa OBa BpcTa
OJIrOBOPHOCTH NMPOH3HU/Ia31 H3 NpHjeMa 1 YyBaka pode TOKOM NpeBosa, jep ce HHaye
HE BHJIM pa3inKa n3Meby OCHOBa HEHOr HACTAaHKa H OCHOBA HACTaHKA CKPHITYPHe
OJITOBOPHOCTH. Y CBEMY OCTaIOoM, 00 BpCTe OIOBOPHOCTH Gpojiapa NMOfIeXy HCTOM
MPaBHOM PEXHMY. ILITO 3HAa4H HCTHM NMPAaBHIHMa O Pasiory OArOBOPHOCTH, HEHOM
OrpaHivCHY, HCKIbYUety H IPYTOM.

1. 3O0MNYTII uapnuuto npeapnba oy spety ofropopiocth y 4a. 550: "Bpopap onrosapa 3a csako
owTehere, Matbar HIH ryGHTaK TepeTa KOjH NPHMH Ha NpeBos..." (MoaByKao ayTop).

2. Awrounjepnh 3opan, OaropopHocT TpaHcnopTHUX npeayseha no yrosopy o npesosy pofe.
Beorpag, 1958. rog., crp. 151.

3. sopckn Emanyen. YroBopi o HCKOPHIITaBaHY NOMOpPCKNX Gposiosa, ca. 11, Pujexa. 1961, ron.,
¢TI, 9:

4. Jepemuh [ywanka, Yrosop o mpeso3y CTBapi Y YHYTpailibo] NAOBHAGH (MarucTapcxit pan).
Hosu Can, 1980. roa., ctp. 176.
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3a TvOHTaK I omitehee pode (crp. 53-64)

Bponap 3a ryGutak umi omrrehiere TOKOM NPeBo3a yBeK OiroBapa o npaBmi—
1IMa pelieNTHE OITOBOPHOCTH. M3y3eTHO. aKo je 131120 TepeTHHLLY, CKPHIITYPHO OAro—
Bapa FHeHOM HMAaolly KOjH Hiije Hapy4Hial 13 yrosopa o npesosy. [Ipema Tome, 3a
oytHoc Opojlapa W HapyuloL@, Kao YrOBOPHHX CTpaHa. MepojlaBaH je YToBOp O peBo3y,

q
T€ 3aTO BaXIl H pellelTHa OATOBOPHOCT ), MebyTum, perentHa ofropopHocT Opofapa
MOKe J1a HACTYTIH H IpeMa NIpHMAoLy. AKO je NpHManal] yjefHo i Hapyquaall, Heros

OIHOC ca BO3aPOM 3aCHHBA ce Ha yroBopy o npeo3y®. Ako je npumanal; Tpehie muue,
BO3dp pCUCITHO OAroBapa Kaf Hlije H31aTa TepeTHIA. H Kaji je H3jlaTa TepeTHHILA
NMPeBO3HOUeBa PeleNTHa OIOBOPHOCT HACTYNA aKo NpHManail 3axTeBa fia My ce u3jia
poGa Koja je cTBapHO NMpHMbeHa Ha npesos’). To Gupa y ciyuajy Kaja nprMaiall
noKaxe f1a je Gpofap npHuMHO Ha npeBo3 poly Apyre Bpere min y Behoj Kommannm of

OHe KOja je OMHCAHa Y TepeTHHI®.

Ckpunrypua oroBopuoct

ITojam. = CRpunTYpHa OATOBOPHOCT je YTOBOPHA OrOBOPHOCT Gpojiapa 3a ryon—
Tak HaH omreheme pobe. Koja MPOHCTHYE H3 ONICA TepeTa Y TepeTHHIH TpeMa
HBEeHOM TpeheM 3aKOHITOM H CABeCHOM HMAaolLy.

Omnpasname. — OBa BpcTa OITOBOPHOCTH CE 3aCHMBA Ha Havesly HCTHHHTOCTH
TepeTHHLE Kao XapTuje ofi BpeaHocTH. [IpeBo3nnall Koju je H3[a0 TEPETHHILY jeMIH,
Kao JyKHIK. 32 HCTHHHTOCT HeHHX HaBojla o TepeTy. Tpehe nmie Moxe TOKOM npe—~
BO3a. Moy3najyh ce y leHy HCTHHHTOCT. la Kyl 03HaueHy poby o Hapy4nolia. Tame
IocTaje HOBH HManal( TepeTHulie. ITormro je Tpeke muue Kymiio pody Ge3 muyHOr
Nperieaa, caMoO Ha OCHOBY OMca Y KOHOcMaHy. Opofap je AyXaH Ja My je y
ofipemuINTy M3fa Oalll OHaKBy KakBa je ONMHcaHa. AKO TO He Oyme y MoryhHocTH,
cMmatpahe ce 1a mocToju ryouTaK HiH oiteheme, Yak H aKO HHX Y CTBApH HeMa, jep je
poba H3jlaTa OHakBa KaKBa je NpHM/beHa Ha npeBo3. Tafa Hactyma Gpopapesa
OArBOPHOCT "ex scriptura”. OHa ce TaKo 30Be, jep NPOHCTHYE H3 MHCMEHOT Cajpkaja

KOHOCMaHa, a He W3 CTBApHOT YHIGHHTHOT CTama ). ¥ TOMe je HeHa CAMIHOCT ca
oaropopHourhy MeHHYHOr MyXHHKa. Tapa je Gpofap ayXaH fa NPHMAaoIly HaKHajH

5. Auwronujesuh 3., Ilpuspento npaso, Beorpan. 1986. ron., crp. 553.

6. ¥ npecynn on 21.IV 1976. ron. Anenaunonor cyna y IMapusy kaxe ce: "Cya cvatpa fa naMeby

cTpaHaka y cnopy, 6poflapa # HapyyH7ala, KOjH Cy YjellHO H NpHMaoLl, He Jofase 10 MpHMeHe

KIaysyle TepeTHule, Beh oHe M3 yapTep neptije”, YNOpeNHO NOMOPCKO MPaBo H NOMOpPCKa

Kynonpopaja, 3arped, 6p. 75/77, ctp. 61.

AnTtonsjeeih 3., OgroBopHocT..., cTp. 96.

8. Jarawa Bpauxo, Cucrem naosunGenor npapa Jyrocnasije, Kib., 3, cB, 2. 3arpe6, 1983. roj., cTp.
210; ¥ npecyau Anenauioror cyna y ITapuay on 6.X1I 1962. rog. kaxe ce: "Oxkonnoct fia je Gpo—
Nap TEeXHHCKH NpPeflao BHLIE TEPETa HEro IUTO jé TO HABEEHO Y TEPETHHIM, HE MOXKE T'a 0CI0—
GONHTH ONrOBOPHOCTH, jep je Hapyuuaal AoKa3ao fa je npefao poGy npema Opojy Bpeha. na
AOCHEHO TOME TPIH WITETY ¥ KOMHYHHM Matke Npefator Opoja Bpeha munepana”, YIITITIK, 6p.
21/64, cTp. 65.

=
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pasmiKy u3Meby BpeJHOCTH pode O3HaueHE Yy KOHOCMaHy M NMPOMETHE BPEIHOCTH
poGe Kojy My je npeao y onpem-mn'ym).

Ipapna npupona. — CKpUNTYypHa OOrOBOPHOCT je KAo PelENTHa, YrOBOpHE
MpHpojie. YTOBOPHa ONrOBOPHOCT j€ ONrOBOPHOCT 3a IUTETY HACTamy MOBPEIOM
oGaBese u3 mnocrojeher oOmiralnHoHor ojiHoca, 0Oe3 o03Mpa Ha HEroB M3BOP.
M3gaBame TepeTHHIE Kao XapTHje Ofl BPEIHOCTH je H3Bop obnnraluja, jep npen—
cTaB/ba jeHOCTpaHy H3jaBy Bo/be. CKpHITYPHA OJFOBOPHOCT HACTAje IMOBPETHOM
Bo3apese 00aBese Ha npejiajy onicaHe pode. Kojy je Npey3eo n3jlaBambeM TepeTHHIlE

IpeMa cBaKoM HbeHoM HMaolly. CMatpa ce f1a noBpefia 00aBe3e 03 TEPETHHIIE MTOCTOjH
aKO e HEHOM HMAOILY NIpefla Ipyratija poba ofi OHe Koje je omicanall),

Yci1oBH 32 nacrynaibe CKpHIOTYpIe 0AroBopnocti. — CKpHITYPHA OIrOBOPHOCT
HE MOXKE YBEK Jla HACTYII Y MOMOPCKOM HIIH PEYHOM NpeBo3y pode. [a 6u Morna jia
HACTYIH HEONMXOJIHO je [1a ce CTeKHY oapebeHit yenos.

Hajrnipe. HeOIXOJIHO je f1a NpeBO3nIall H3/la KOPHCHUKY NPEBO3HY HCNpaBy Koja je
XapTHja Off BPETHOCTIL, CaMO OHa MOXKeE J1a HMa arconyTHY AoKasHy cHary. To Moxe fia
Gyfie caMO TepETHILA, a He H TOBAPHH JHCT'>), AKO TepeTHHIA Hifje H3/1aTa, He oc—
TOjH MOTYhHOCT HacTynara CKpHNTYpHe. Beh caMO pelienTHe OIrOBOPHOCTH Mpe—
Bo3Hola. ToBapHH J/HCT HHje BPEJHOCHH Iamip. Te cTBapa caMo OGOpHBY

MPETHOCTABKY O HCTHHHTOCTH CBOJHX HaBoja ). Ty npernocrasky Moxe Ja obapa
KaKo NpeBo3iall Tako 1 omrreheHn nprmanat.

MebyTnM, U Kajia je H3[aHa TepeTHHLA, CKPUIITYPHA OITOBOPHOCT HE HacTymna
yBeK, Beh caMo OHJla Kajl ce HeHa cajpXiHa pa3inKyje of caapiiHe yroeopa. To ce
pebe jaBmba y npakci. Mnak. moryhe je fa nocroji pa3inka y jisa npasia. OTyaa noc—
TOje fIBa clydaja CKpHIITYPHE OATOBOPHOCTH Gpojapa.

Ilpsi caydaj nocToji Kaj je TepeT H3[aT APYroM JLy. a HE OHOM Koje je
03HAYEHO Y TEPETHHMIIIL, a IPYTH je KaJl ce BPCTa. KOMIYIHA I CTabe pode 03Ha4eHO
y TEPETHIIH Pa3MiKy]jy Ol OHOT Y KOJeM je NPHM/bEHA Ha TIPeBO3, OTHOCHO OfI OHOT Yy

KOjeM ce npejiaje nplmaouyl"".
Y npBoM ciayuajy npeBo3unaal, ofroBapa 3a ryoutak pobe. MMa Munuvnema fa
Tpeba yBeK cMmaTpaTH fJa TyOHTaK IOCTOjH Kaj jeé Opojap H3/1a0 TepeTHHILY

9. Baposunay Taspo, Yrosopi o HCKOpHIITaBay NOMOPCKHX Gpoaosa, 3arpe6, 1955. ron., cTp.
89.

10.  Awsrtonnjenuh 3.. op. cit., cTp. 98.

11. TpaGosan Mpo, CaoGpahajuo npaso (pen. Llapuh C.). Beorpan, 1979. roxn., cTp. 188.)

12. OnwTti yenosu npesosa pajuckux Gpofaperapa (y Aambem TexcTy: Pajuckn npeposnn ycaosi)
npensithajy (nap. 4. ctp. 3) na  TOBAPHK ANCT MOXKe 1a Oyae XapTHja ON BPEHOCTH, YKOHKO je
N0 H3PHUHTO] Hapenlit HApYYHOLA Il HA HEeroB TPOLIAK, H3BPLICHA 3ajeHHYKA KOHTpOa Tep—
eTa O]l cTpaHe GpojapeTBa i HapyYHoua.

13. Yn. 521. 3axkoua 0 NOMOPCKO] H YHYTpalboj naosuaAdH (rambe: 3OIIYIT): ua. 9. cr. 1. HaupTa
KOHBeHUHje O Yrosopy o npepody pode y yuyTpawwoj niopunbn u3 Kenepe (Haupt
XKEeHEeBCKHX NpaBiaa).

14. Tpajrosith Muoapar, ITomopeko npaso. beorpan, 1985. rox.. crp- 135.
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HeOBTAIIREHOM MHILY. jep 3a NIPHMAOL@A HIje 3HAYAjaH Y3POK r_vGI-[TKalS}. Mebytim, y
OBOM ciyyajy Tpeba ce pyKOBOMITH HHTEpeciiMa NpHMaolia. AKO OH ce H3flaBare
pobe HeoBnamheHOM JHIlY YBEK cMaTpano ryouTkom. Opofap OH 3a By OAroBapao
OrPaHIY4eHO 1O NpaBITiMa 1osiadeHor npasa. [pusmanan 61 yecro 6uo oirrehew,
jep He OH MOrao fa LITETY HaJOKHa/H y HeMHHH. 3aTo 0Baj clIyvaj IrreTe He Tpeba
cMatpaTH TyOHTKOM. aKO TpHManall 3Ha KoMe je HeopmautheHo us3fata poGa. To
MOXe JIAKO /1a ce ca3Ha ofl OpOJICKIX. MPHCTAHUIIHAX HIIH CKIAHIIHUX KHBUHTA, HIU U3
MOTIHCA Ha NPEBO3HIIM lIcTapaBaMa Koja 3afpxapa Gpofiap. AKO TipHManall He ycre
na poOy noduje on Tpeher nmuia Kome je HeopnaurheHo usfara, TpeGano GH My
OMOTYhHTH J1a y 11eJIOCTH HaJOKHAAN LITeTy of Opofapa no npapuinMa rpabaHckor
npasam. AKo opnauihenn npaManail He ycre fa cazHa 3a HeopmattheHo Tpehe muiie,
CHTyalllja je HcTa Kao Kojl ryOHTKa, na Hactyna, OpojlapeBa CKpHIITYpHa OJrOBOp—
HOCT.

Y IpyroM ciydajy cKpHIITYpHE OATOBOPHOCTI Opojiapa Bake MpaBuJia O I0Ka3Hoj
CHa3H| TepeTHNLEe. TepeTHHLLa HMa PA3IHTHTY T0Ka3Hy CHATY 3aBICHO O TOTA J1a JIi ce
ynorpeG/baBa Kao HOKA3HO CPeCTBO Y OfHocy Opojapa H Hapy4HoLa HIH Y OJHOCY
Gponapa np;maouam.

3a oaxoc u3meby Gpofapa it HapyJola, Kao MPBOT KOPHCHHKA TePeTHHLE, MEPO—

napak je yrosop o npeposy'd). TeperHmia 3a WX cTBapa camo OGOpHBY MpeT—

NIOCTaBKy O HMCTHHHTOCTH CBOjHX HaBojga. CBaknm YroBOpHHK MoXe fa je oOapa,
mo3uBajyhn ce Ha yrosop H Joka3syjyhil [a je cTBapHO CTame Pa3iuYUTO OfI OHOT
OIHCAHOT Y TEPETHHIIH.

3a ojiHoc Opojiapa 1 NpHMaolla, Kao fa/ber KOPHCHIKA TepeTHHlE, MEpPOIaBHa je
TepeTHULA. 3a HhIIXOB OJHOC YTOBOP O NPEBO3y He MOXe fa Gyae MepodaBaH, jep ra
OHH HIICY HH 3aK/byunnn. Tpehn uManall TepeTHHLE HHje YTOBOPHHK, Te 3a Hera, 1o
IHTaky 0cOOUHa TepeTa, MOXe Jla Oyjle MepojlaBHa caMo cajlpXKiHa TepeHurie. OBpe
HEHAa JIOKa3Ha cHara 3aBHcH Of fBe unmeHnle. IIpBa ynmeHnla je nuie Koje yno—
TpeObaBa TepeTHHILY Kao JOKa3HO CPeicTBO Y CIOpY, a Apyra je caBeCHOCT KOpHC—
HHKa.

Jloka3sna cuara TepeTHuie. — AKO TepeTHHIy ynoTpeGibaBa NpEManall, KOjH Hije
Hapyu4Hiall 3 YToBopa 0 [peBo3y, OHa cTBapa He0OOPHBY NMPETMOCTABKY O HCTHHHTO—
¢t onuca pode. 3aTo OH, Kao Tpehn HManall, HMa IpaBo fla 3axTeBa off Opojiapa Gal

15. Jakawa B., op. cit., erp. 32.

16. Kacaumoun cyg Hranmje y npecyan op 27.I1 1961. roa. je onGuo OGpojapoB npHroBop
orpaHiueHe OirOBOPHOCTH, jep "Cyd cMaTpa fla NpaBo Ha OrpaHHyiere ce OIHOCH CaMo Ha ryGH—
Tak u owTehewe pofe, a HE H Ha bEHO H3pYyelbe HeoBnamheHoj ocoGH ..., To Tpeba, Kao cyn—
CHAHjepaH TMpaBHH H3BOP, NPHMEHHTH mnponuce rpabaHcKor npaBa, KOjH MPONHCYjy
Heorpannyeny oarosopuoct". Bup. YIIIIIIK 6p. 19/63, cTp. 32.

17.  Awronnjesuh 3., IIpuppesso npaso, crp. 553-554.

18. Oxpy=xun cyn Tenope y npecyan on 16. IT 1961. rop. oGpasznake: "Knaysysne y TepeTHIUH, Ha
KOje ce Mo3uBa YroBop o MpeBo3y, Y ofHocy Gpofapa i KpuaTteba, 01a3e 10 npHMeHe ako HHCy
CYNpOTHE Kaay3ynama yropopa o npeposy”, YIIIIIIK 6p. 20/63, cTp. 64.
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OHY poOy Koja je y »0j onucaHa. bpojap Ty npeTnoctaBky He Moxe a 000pH JIoKa—
3UBa-EM Jla je po0a KOjy H3/laje Oalll OHa KOjy je NPHMHO Ha NIPeBO3, Te 1a yerued Tora
Hema ryOHTKa Wil otirehera. Y TOMe je CylITiHa CKPHIITYPHE OITOBOPHOCTH. jep
TEPETHHIA. K40 U MCHIIA, TI0CTaje ancTpaKTHa XapTHja Ofl BpeHOCTH Kajia jiobe y
pyke Tpeher milia.

OBo cxBarame je YCBOjeHO Y HemleM 3aKoHy o muoBa0H (wi. 513. cr. 1), Koju
OBJIe HHje I0BOBLHO jaca. ITo meMy "Kajt Gpofiap Hije YHeO Y TepeTHULLY fpiMese ..
cMaTpa ce. 3a ofiHoce n3Mehy wera i Tpeher 3aKOHATOr | CaBeCHOr HMAolla TepeT—
HHllE. /1a je Opofap Mpey3eo TepeT OHAKO KaKo je HasHaveH y TepeTHHim . He nctiue
ce noceOHO J1a je OBa NpeTnocTaska HeoSopusa (anconyrHa). Mnax, y Haioj Teopuju
Cce JeIHOMTYIIHO 3ay3iMa CTaB /1a UHTHPAHO MPaBHIIO H3paXkaBa alcoIyTHY. a He pena—

THBHY, NPeTNOCTaBKY H3 [1Ba pa:moralg]. ITpeo. na ce paan 0 00OPUBO] NPETIOCTABIH,
3akoH OW, Kao H Ha JIPYTHM MECTHMa y TOM ciydajy. ynorpeGHo u3pa3 "mpeT-
nmocras/ba ce”. a He "cMarpa ce” Kao y opoM ciayuajy. M apyro. y cnepehem crapy
HCTOr YJiaHa, KOji peryillle JOKa3Hy cHary OpOMapOBHX pe3e¢pBH Y TEpeTHHIH,
3axoH H3pHYATO oapebyje Na ce MpeTnocTasba “[a je Npey3eo TepeT OHAKO KaKo ra
je npefao NMpHEMaolly, [IOK 3aKOHHTH HManall TepeTHHLE He JOKaXe CyNpoTHO'.
TymauereM NpBOr CTaBa Ha OCHOBY argumentum-—a a contrario 3ak/bydyje ce fia je
HEroBa NMPeTNoCTaBKa HeOOOPHBa, jep ce He peryJiille H3pHUHTO Kao 000pHBa, Kao
[IITO j& TO YUHH-EHO y JIPYToM cTaBy. [JaHac je 0BO cXBaTawe YCBOJeHO H y foMahoj
CY/ICKO] IIPAKCH, @ CTPaHa CyJACKa Mpakca je mapomma?m.

Hacynpor pome, Bpiicencka KoHBeHIHja O H3je[lHaYaBaky HEKHX TpaBHIa Vv
MaTepHjH TepeTHHLe o 1924. rommHe (4. 3. cT. 4), H3MereHa BprcenckimM npoToko—-
noM oft 1968. rofgune (4. 1). jacHo yTBpbyje HeoGOPHBY NPETNOCTaBKYy Mporicyjyhi:
"TakBa TepeTHHlla he cTBapaTH MpeTNOCTaBKY Jla je BO3ap mpey3eo poly Kaksa je
omnHcaHa ... MebyTuM, NpOTUBIOKa3 Hitje JOMYILTEH Kaja je TepeTHHIA IpeHeceHa Ha
Tpehe muue xoje je capecHo”. IlppoOGuraH TekcT DBpHcencke KoHBeHlHje je
YCIoCTaBbao NpOoTHB Opoflapa caMo 00OpHBY NPETNOCTaBKY O HCTHHHTOCTH OMICA
pobe y KOHOCMaHyzl).

Axo Opopap ynorpeGibaBa TEpeTHHILY Kao JOKa3HO CpeJCcTBO, OHa MPOTHB
Tpeher 3aKOHHTOr H CaBECHOI HMaol@ crBapa caMo OOOpHBY INPETNOCTaBKY O

19. Jakawa B, op. cit., cTp. 206.

20. Buanre npeaycy BIIC Xpeatcke Gp. T1K-291/79-2 on 4. III 1979. rox., y kojoj ce kaxe: "Hs
TepeTHHIIA Y CIHCY BIJH C€ [l j¢ KpuaTeh Npefao TepeT OBYMjHX KOXa Gpofapy y HCIpaBHOM i
HeowTeheHoM cTamy, jep Y TEPETHHLN HEMA HIHKaKBHX nNpHMenaba Ha cTalbhe KBAIHTETa Tep—
era. Crora ce He MOXKe NPUXBaTHTH TBpAa Gpojapa Aa je seh y wacy ykpuasamwa Koxa Guia
opaaxeHa MopcKoM sofoM ¥ omtehena”, YTITITIK 6p. 85/80, ctp. 44—47; Ha uctoM cTajanuuuTy
je oflyBex cTajana HTanHjalcKa CyJcKa npakca, oK je ¢panilycka Gina NpoMeHbHBa.

21. Oso cxsatamse je Guao npuxpaheno y Haloj cyACKoj npakck 1o gonoluewa 3OTTY [1-a; Bux.
unp. npecyny BIIC Xppatcke: "...paba HeTahn la uncTa TepeTHHIA Hije NOTIYH I0Ka3 O CTAY
y KakBoM je pofa npHMbeHa Ha npeBo3, Beh oHa faje caMo NpeTnocTapky fa je poba ykplana y
TAKBOM CTalky KAaKO je onucaxa .., Gpojap MoXe fAOKasHBaTH .. fa je poOy npuMuo y
apyrausjem cramwy ", ¥ TITITIK Gp. 21, 13 1964. rog., c1p. 34-37.
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HCTHHHTOCTH onnca pode. C Tora. npumanal,. Kao tpehe e, Moxke NOTHOLIEHEM
JIoKa3a o NPOTHBHOM fla Je oOapa. OH he y ToMe yeneTn. ako loKaxke Jia ofiic TepeTa
HIlje TavaH, jep je Opofap y MOJaszuiTy NpHMIo poby Apyre Bpcre, KOMUUIHE HITH
CTama Ol OHE KOja je O3Ha4YeHa y TEPETHIINL I KOjy npefiaje Ha ofpenuurry. Taga Hac—
Tyma 6polapena OJICOBOPHOCT "eX receplo”.

Hpyra YHH-EHIA KOja YTHY€e Ha JOKA3HY CHAry TEPETHIILE je CaBECHOCT HeHOT
HMaona. AKO je HMaJall TepeTHille OHO HecaBecTaH NPUARKOM HBeHOr NpHiaBbakba,
OHa ry0H cHary arncoJyTHOr JoKasa npotus Opofapa. Teper fokasiBamka HMaouene
HecaBeCHOCTH cHocn Opojap. 34aun Aa Opojlap MoXe fa JloKake Aa je npuMaall. Kao
HMaJal, TePETHHIIE, 3HAO IIH NPEMa OKOIHOCTIMA MOPao Ja 3Ha Ja je NpHM/beHa Ha
npeso3 poba pyre BpcTe. Mawe KOMMUHHE NN JNOLNIjer cTamkba Off OHora LITO je
omucaHo y TepeTHUL. Taja ce Gpojap ocnoGaba oIroBOpHOCTH "ex scriptura” 0 MoXe
Ia ofiroBapa caMo "ex recepto”. MehyTiim, ako je npumanai, 610 capecTaH NpH BeHOM
npndas/bawy, il je KacHIlje ca3Hao 3a HeTaTHOCT ONHca pode, It Jlajbe HMa MPaBo Jia
3axTeBa H3aBame oMniicaHe pode oj Cponapa. To 3HA4YM 1a Yy OBOM CIy4ajy BaxK
Haveso Jla HaKHajJHa HecaBecHOCT npnbaBHola He Kod (mar. Mala fides superve—
niens non nocet). Tpehn uManall TepeTHHIE, KOJI je TEK MO HEHOM H3[JaBakhy Cca3Hao
33 HETAUHOCT ormuca pode, He MOXE f1a je MOByue. a Hilje HI JIY’KaH, jep ako O To
IIOKYII1a0. MOrao OH 1 caM Jla npeTpin urrety 36or Gpojlapese Kpuslie. 3ato Spofap

MOPpa caM J1a CHOCH IITETHE MOCIE/IILE CBOT HEMPOMICHOT nocwnaﬂ;azz).

Bponap uMa, MebyTHM, ABa cpeicTBa Jla Cipeydn HacTyname CKPHITYpHE Ofro—
BOPHOCTH.

Ipumende. — TIpBo cpecTBO cy npumMeade (pesepse) Ha BPCTY, KOMHIHHY HITH
cTame pode NpHM/LEHE Ha IPeBO3 Koje Opojap CTaBba y BHIY T3B. MApIHHATHHX
KJ1ay3yJia y TepeHH1y NpH keHoM H3iaBamy. To cy Ha npuMep crnefehe knaysyne:

— "caZpxkHHa Hemo3Hata' Kojy Opofap CTap/ka Y TEpeTHHIy Kajl He TMOCTOjH
pasymHa MoryjhHocT j1a. 360rT amGanaxke NMPOBEPH HeHY CaIpKHHY, Tj. TEPET KOju ce
Kpuay Gpon;

— "KommunHa, Opoj H TeXHHa Helo3HaTa' Wl "HaBOJHO (O3HAaKa KOJHYHHCKE
Mepe)". KojoM Opofiap H3paaBa CBOjy CyMbY Y HCTHHHTOCT KplLlaTe/beBiX HaBojla y
TEPeTHHLN O KOMHUIIHI TeEpeTa KOjII ce KpLa;

— "KBaJHTET Hermo3HaT ", Kojy Opofap ynoTpet/baBa 3a HeymaKOBaHH TepeT, KoMe
je TenKo ofipeINTH KBAJIUTET NPH YKPLA]jy. YIPKOC IIPHMEHH JIY’KHE MTaXKHbe MPH Ipe—
riaeny;

~ "HaBOJHO MIlleHHIa (HIH O3HaKa jIpyre BpcTe TepeTa)'. Koja ce yrnorpebibasa
Kajia 6pofiap cyMiba y HCTHHITOCT KpLaTe/beBUX HaBOa O BPCTH TEPETA, a He MOXKe
11a HX IPOBEPH; “

- "03HaKe HenosHaTe (HejacHe U ¢i1." U JIpyre Kiaysylie Koje 3aBHce Ofl OKON-

HOCTH KOHKPETHOT cnyqaja®).

22. Jakawa B., op. cit., cTp. 219.
23. Jakawa B., op. cit., cTp. 223-227.
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OsakBuM Knaysynama Opojiap "WHCTy" TepeTHHIY npeTBapa y "Heumcry', a
CKPHUIITYPHY OATOBOPHOCT y peuentHy. [Ipivente creapajy oGopHBy NpeTnocTaBKy fa
je Gponap "TepeT npey3eo OHaKO KaKo ra je npefao npumaoiry 22, Tpehn mvanal rep—
eTHHIEe (NpHManall) MOXe jla jIoKaszyje cynpoTHo. OBaKBO JI€jCTBO HacTyma caMo y
rpaHillaMa HCTaKHYTHX npumMeIon. To 3Hawi fa ce Kay3yna KojoM Gpoap npurosapa
Ha KpLATe/beBe HABOJE O TEXIMHU H KOJMHTHHI YKPLAHOT TepeTa HE OJHOCH Ha FhelOBO
cratbe, TAKo J1a he ce eMaTpat 1a je TepeT YKpIiaH Y TPHBHIHO T0GPOM CTarby>).

MapriuHanie knaysyne Opofap MOXe [la YIMHIIE Y TEpeTHHIy C€aMmoO MOJI
onpeheHnM ycaopuma. OHH cy pasiHdHTH 32 MOMOPCKY H peuHy IIOBHAGY.

Y momopckoMm Tipeso3sy pode Gpofap MOXe jla CTaBH NMpHMede Ha BpCTY HITH
KOMHYYHy poGe KOJy MpHMa Ha TpeBO3, aKO IOCTOjH ONpaBaHa CyMka ja cy
KplLaTe/beBl MOJALH O TOME TaYHH, @ HeMa Pa3yMHHX MOTYRHOCTH Ja HX NpoBepH
(MpeMa cpeficTBY NpOBEpe, PacloNOXHBOM BPEMeHY 3a YKpliaj 10 nomacka Gpoja o
np.)?%). ¥ norneny o3Haka Ha TepeTy Opofap MoXe [1a craBi IpnMeae # Kajia youd Ja
Cy OHe HejacHe HJIH HElOBO/LHO Tpajie’). Ha crarme TepeTa OpOfap MOXE J1a CTaBH
nprMesite caMo Ha OCHOBY JIHYHOL ONlaXKakha BeroBOr COLHET H3rIe/1a IIPH YKpLajy.
0e3 003Hpa Ha HaBOJE KplaTesba, jep je OyKaH Ja TO THYHO KOHTPOJHLIIE, Kao i CBaKH
npUManal] cTBapH Koji npumonpenaje”>). HimrrasHa je Kflaysyna KojoM ce Opofap
Ocllatba Ha HaBOJIE Kplareba O CTaky pode (HIp. "MIIEHHIa HABOJHO Yy A00pOM
cTamy"). AKo Opofiap He cTaBH HHKAKBY pe3epBY Ha cTame pole NpeTNocTaB/ba ce f1a
je TepeT NpHMIbEH Y I0OPOM CHO/LE:EM CTakby 1 H3rmeny. Bpoap je aykaH j1a npe-
rJiefla pH YKpIIajy ca Jy>KHOM MaXXHhOM CaMo CIIO/bHH H3ITIe]l Po0e, a He H HheHa YHy—
Tpalillha CBOJCTBA HIIH MaHe.

Hajuenrhe TepeTHula cagpku yHanpef oflrraMiady Kiay3yay "TepeT NpHMIbEH
Y TIPHBHHO 00pOM cTamsy H u3raeay". Mnak. ako Gpojap cBojepydHo win rmicalhom
MALIHOM MpH H3aBatby TEPETHHLE NPHIOBOPH CHOLEEM H3MIeNy pobe, MapriH—
aJHa KJay3yna HMa NPEIHOCT H cMaTpa ce /1a je N3[aTa HeuHcTa TepeTHHIA.

Y peunoj nnosHa6H Gpojlap MOXe [la yHece NMpHMenOe y TEPETHHILY caMo Kajl
YTBPIH Jla HapyuHOYEBH HaBOJAN O TepeTy HHCcYy Ta4YHH HAN Kaja je TO HHade
oynrnenHo u 6e3 noceGHor yrephusama. M kaj Huje munrieaHo, Gpojap MoXe aa
yHece mnpumeade, aKO HapyyHoueBe MOJaTKE O TEpeTy He MoOXe fla NpPOBEpPH

yoOHuajeHHM cpe,ucrmmazg). To Moxke HapouHTO OHfIa Kajl poba Koja My je TpeaTa

24, Yn.513.cr. 2. BOMVYIL; un. 3. e1. 4. KoHBeHUHje O TepeTHHLH.

25.  Anenaunonu cyn y Benosu y npecyan on 9. 11 1962. ron. uctiue: "Orpana Gponapesa y noriaeny
Gpoja u KoaHYHHE TEPETA He OJIHOCH Ce H Ha tberopo cTawe”, YTIIIK 6p. 19/63, cTp. 40.

26. Anenaunonn cyn y Henosu y npecyau on 25. B 1965. roj. kaxe: "Bpogap ce Moxe ycneumso
NO3MBaTH Ha KJay3yjie Yy TEPETHHIUH O CTaly, KOANYHHI H HASHTHTETY TepeTa, ako Cy NpHi—
HKOM YKpHaja MOCTOjanH TEUIKH Pa3nosi 3a CYMIbY lla KplaTe/beBa H3jaBa HHje Tayua, a npe
cpera la HHje nMao MoryhHocTH fa nposepn twixosy Taunoct", YIITITIK 6p. 30/66.

27. Ya.510. 3OITYTI; ua. 3. ct. 3. Tau. 2. KoHBeHUje O TEPETHHIM.

28. Jakam B., op. cit., cTp. 218.

29. Yn. 511. BOIIYII; un. 8. Haupra skeHeBckux npasiia.
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HHje ofiBaraHa, on0pojaHa Wi HHAYe OfMEpEeHa, TaKo 1a OH Oyie Y MOryhHOCTH Ja
TI0J1aTKe O FEHO] KOIN'IHI NIPOBEPH MyTeM cpejicTaBa Koja OH My pa3yMHO Mopana
CTOJaTH Ha pacnonarawy. AKO je y cKrmajy ca o0HuajiMa MecTa YKpliaja KOMHUHHY
TepeTa yIBPAHIO Tpelie e, Koje Huje YroBOpHa CTpaHa, Hapyuniall He OiroBapa 3a
T@4YHOCT MOflaTaKa O KBAHTHTETY YKPLAHOT TepeTa, a Gpojiap MoXe Jia yHece y Teper—
HIHLYy OfiroBapajyhe Kmaysyne (HNp. TEXHHa HENO3HATa, KOJMYHHA HEIMO3HATA ..).
Hnax, Takse npumende Gpofap He MOXe Jla CTaBH HIHKaKO, 4KO je KOMHYHHA TEpeTa
yTBpbeHa y mpucycrBY CBHX cTpaHaka umm cayxGeHo. Mebyram, Gpopapese
npuMente Ha KOMHUNHY TEPETa Cy yBeK JIOMyIITeHe, aKo je by Y CKITay ca obnuajuMa
MecTa yKpliaja jeIJHOCTPaHo yTBpAHo KpuaTess. Kako ce oBa npasmia 3akoHa o os—
H7IOH OfHOCE CaMO Ha KOMMYIHY TepeTa, TpeGano On HX NPHMEHHTH M HA BPCTY M
CTame TepeTa.

Ha 6u mpoussene nejcTBo npumente Mopajy fa Gyay oOpasnoxeHe, Kako
MOMOPCKOJ, TAKO M y PeYHOj MIoBHAGH. To 3Haum fa Gpojap Mopa fa y Kiay3yin
HaBe[le He/IOCTaTKe YKpliaHe pole y mnorsnefgy HeHHX ocoOHHa (BpcTa, KONHYHHA,
cTame WM o3Hake). Ha npumep., ako je onpebenn 6poj Bpeha y koje je Teper ynako—
BaH MojlepaH, 6pojap TO MOpa J1a HCTaKHe Y KJay3yH | fla KOHKpeTu3yje (HIp. "mecer
Bpeha O YKYITHO CTO YKPL@HHX je MOJIEPaHo, TaKo j1a MOcToji MoryhHoCT pacrypama,
Ha IlITa je Hapy4Hall ynosopeH"). AKO Kpuaresbese nojatke o poOH HHje MOrao ja
nposepi. Opojap Mopa y Kiay3y/iH [la HaBefle i OKOJTHOCTH KOjé cy I'a Cpeviiie ia TO
YUHHH (HOp. "cTame. caJIpKHHA H KOMHYHHA TepeTa HEIo3HaTa, jep je npenar Ha
YKpliaj HEKOHKO CcaTH Npe rnoaacka Gpopa ")30]‘

KpiiaTe/beB NOTINC Ha TEPETHHLI He 3HAUH [l IPAXBaTa Bo3apese npuMenoe L),
OCHM @KO j€ TO H3PHYHTO y TEPETHHIE HarJIacHo.

Bpopap Moze ma ce ocnoGofn ofi CKpHNTYpHe OArOBOPHOCTH H Kajl HHje YHEO
npHMeENIoe y KOHOCMaH, aKo JIOKaxe Ja je ILITeTa Ha TepeTy HacTalia yciell lerOBHX
CKPHBEHHX MaHa Koje Hilje MOrao ia onasi NnpH yKpliajy, HaKo je MOCTYNao ¢ MaxHoM
ypenHor Gponapa>2). OBo je MocemIa NpaBia fa je Oponap myXaH IpH YKpliajy aa
Tperiiefia caMo CIo/bHH U3LMef] pode, a He | HhEeHa YHYTpallllha CBOjCTRA.

Ilosupamwe Ha yrosop. — JIpyro cpefcrtBo Kojum Gpogap clipeyaBa HacTyname
CKPHIITYpPHE OITOBOPHOCTH j€ YHOLIEHE Y TEPETHHILY KiIay3yJe O NMO3HBamYy Ha yro—
BOp 0 npeBo3y. Tom knay3ynom ce ofipebyje 1a he ce 6pogapesu ogHOCH IpeMa cBa—
KOM HMaolly TepeTHHIIE peryiucat ofipeibaMa yropopa, Kao H IpeMa Hapy4Holly.

30. Kacaunonu cyn ®pannycke y npecynn on 2. III 1963. royi, nernue: "Knaysyna "Ges oprobop—
HOCTH 3a cafipiKaj  TexuHy Bpeha, nemoryhe npoBepuTH” HMa HCTH 3HAuaj Kao H Kjaay3yna
"HaBofiHO TexHHa". To 3HauM fa ce He MOXe mpeGalUTH TepeT jloKasa ca Opojlapa Ha NpH—
Maolia, jep ce He cMaTpa obpasnoxkennm”, YTITITIK Gp. 22/64, ctp. 39.

31. Ya. 512. 30ITYTL

32. Aunronujesuh 3opan, Ilpuspeano npaso, ctp. 553; Anenauuonn cyg y Mounemey je y npecyuu
op 2. III 1965. rop. op6uo TyxGuu 3axTes npotus Gpojapa, cMaTpajyhi fa je oBaj ycneo pa
AOKaxe J1a je ofipehena KOoMWYiHa CMp3HYTOr Meca Gina noksapena seh npu yKpuajy, Hako je
H3[20 UMCTY TEPETHHLY, jep ce pajuio o ckpuBeHoj Manu, Bug. YTIIIK Gp. 32/66, crpe. 53.
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Tana BO3ap npeéma ‘I‘[’)ChCM 3aKOHHTOM H CaBCCHOM HMAoly TEpETHHLE OAropapa

PELEIITHO, 110 OCHOBY YrOBOPA. & He CKPHIITYPHO. 110 OCHOBY Tepe'mnue33).

Knay3symna o mo3upaby Ha YTOBOp OIV3MMa TEPETHHIL CBOJCTBO XapTHJe O Bpej—
HOCTH, T€ ce OHa INpeTBapa Y OOHYHY TProBauKO-TIpaBHY HCNpaBy. Kao IITO je H
TOBAPHH JHCT, Hap y NOTNely beHe JIoKa3He cHare. Tine ce nojavyaba HheHa Kay3an—
HOCT (Be3a ¢ OCHOBHIM TOCIOM) 1 ClipevaBa CTHIAHE CBOjCTBA alcTpakKTHOCTH 3a
Tpeher 3aKOHUTOT i CaBECHOT IMAO1IA. Jep je Il OH Be3aH YC/IOBHMa YTOBOpa O IIPEBO3Y.

3aKOH 0 IIOBHJ0H OBJe NpaBH pa3TiKy H3meby fejcTBa H3PHYHTOr MO3HBAhA
TePeTHIILE Ha YCI0BE YTOBOPa H YOIIITEHOT NO31Baka. AKO Cé TePEeTHHLIA H3PHUHTO
1103HBa Ha YCIIOBE YroBopa. OHfla oBnaltheHor HMaolia, Koji Hilje Hapyduall, obaBe—
3yjy camo MHICMEHH YCIOBH YTOBOpPa i OMNLITH yclaoBH Gpofiapa. YCMEHH YCIOBH ra He
obaBe3yjy, HH Kajl ce TepeTHHULA H3PITHTO M1031Ba Ha T€ YCJIOBE, OCHM aKO Cy YHETH ¥
Y. AKO ce TepeTHIIa caMo YONITeHO 103HBa Ha YcJIoBE Yrosopa O MPEeBo3y H
oniure ycnose 6pojlapa. Tpeher opnalrheHOr HMaolla He 00aBesyjy oHe ofipeade yro—
BOpA H OMIITHX YCI0BA KOji Cy TeXKH 0l ycaoBa yoOHnYajeHIX 3a TaKBe BPCTeE NpeBo3a
(um. 514).

Ynopeano npapo. — Y cTpaHuM NPaBHMa NOCTOj€ pa3niNTa paBHia O JOKa3Hoj
CHa3H TepeTHHILIE.

Y eHrneckoM npasy KaneTaH Opofia Hije opraliheH fla NOTIHILE H H3[1a TepeT—
HULLY CBe IOK TepeT Hije YKplaH Ha Gpofl. AKO, Hnak. To ypaau. Opoap (Oponosiac—
HHK HJIW IIpeBO3HTal) HHje oM oOapesadH. MebyTuM. TakBa TepeTHHIa CTBapa
npotus Gpojapa 000pHBY NPeTNOCTABKY 11 je TepeT 3alcTa yKpliaH, a Spofap Moxe
Na ce 0ci1000/IH OArOBOPHOCTH aKO JI0OKaXe [a TakaB TepeT HHKajl Hije OHO YKpIaH Ha
Opon. Kana je kaneraH n3ao TepeTHHLY 3a Beh yKpLaHil TepeT, OHa o0aBe3yje H Opo—
lloBNacHiKa i Gpofiapa (peBo3nona). TepeTHuia y eHTJIECKOM IIpaBy MOXE Jla HMa i
arcoMyTHY JOKa3Hy cHary (HeoOopHBa NpeTnocTaBKa) O KOMHUIHA YKPLUAHOT TepeTa,
aKo je M371aTa y3 NpaBiHY HAKHATY H Hasla3d ce y pyKaMa NpHMaola wiH npubasnona
(uHpocatapa). MebyTiinM. oHa cTBapa HeoGOpHBY NPETMOCTABKY, HA OCHOBY €HITIECKOr
3akoHa o TepeTHHIN o1 1855. rofiHe. caMo NPOTHB KaneTaHa, a mpoTHB GpoioBiac—
HHKa U [IPeBO3HOL Ha OCHOBY BpHcelicKe KOHBeHIMje 0 TepeTHHII. OBaKBY I0OKa3HY
CHAry OHa ry0H aKo je HeH HManall HeCaBecTaH 110 THTakmy YKpLaHe KOJMHIHHe TepeTa
WJTH @KO je H3[aTa 110/l /IejcTBOM IpeéBape KpliaTelba Wil BbeHOr mvaona>?),

VY aHrmOCaKCOHCKOM NPaBy MOCTOjH HHCTHTYT "estopell”. Kojer nojeTuHn ayTopu
CMaTpajy NpPeIXOJHHKOM TEPeTHHIE Kao alcOoNYTHOT JIOKA3a 33 HEeHOr CaBeCHOr
nMaona. "Estopell" je npaBuno common law—a Koje 3a0parmbyje IOKa3sHBamke MOCTO—
jama ofpeheHe YnbeHn1E NPejl CYI0M, aKO CY HCITyHheHH ofpeheHH yCTOBH. AKO HEKO
f1a jacHy m3jaBy (HIp. cajipXXaHy Y TepeTHHUIH) y HaMepH fa oMoryhn TpehuM JHiHMa

33. Ya. 514. BOIIVYII; BIIC Xpsatcke je y npecyan of 17. VII 1965. roa. Heraxao: "Ako ce TepeT—
HHL@ onheHHTO NO31BA Ha YroBOP O NMPHjeBO3Y, KOji Cafip3Ki KNay3yay o HajNeXHOCTH cyaa, 3a
Tpeher HMaola Ta K1ayayna Kao HeyoGuuajena nije spenna”. Bua. YTITIIIK, 6p. 28/65.

34. Stevens & Borrie, Mercantile Law, by J. K. Macleod & A. T. Hudson, 17. edition, London, 1978.
rof., crp. 509-510.
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/1a Ha OCHOBY K€ 3aCHYjy NPABHE MOCTOBE, HC MOXe KacHHje y CIopy Ipej cyaoM
AOKA3UBATI Ia je OHa Onia HENCTHHITA, A Y 1H1bY f1a ce 0cNO00JH OJl OATOBOPHOCTH 33
LITETY KOjy ¢y 300r Tora npetpreny tpehn yuecHnn nociosa>>,

Y paHitycKOM npaBy ce cMaTpa jla TEpPeTHHIA CTBapa. Kao i CBaKa IpHBaTHa
HCNpaBa. caMo 00OpHBY NMPETIIOCTABKY O HCTHHHTOCTH CBOjHX HaBofa. KpiaTtem n
ApYTH HManall je Moxe oGaparti ysek. MebyTinm, Gposapy je orpaHudeH Kpyr foKa-—
3HIX CpecTaBa y Iiiby odapara OBE MpPETNOCTaBKe (HMp. HEJOMYCTHBHOCT
cBeflovesa It o). [Ipotis caBecHor Tpeher umaona He Mory ce, Takobe, cynpoTcras—
HTH HH KIay3ymne NHCMEHOr yrosopa. ako HHCY H3pHYHATO HaBeleHE Y TEPCTHI‘IJ.LH.

OBaKBO CXBaTakbe e 1 CyacKa npakca>), tymauehn Tprosauxi 3akoHuK on 1807.
rofiHe. Hu y yHyTpanisoj naosuion Huje Moryhe fia HacTyni CKpHNTYpHa OAroBOp—
HocT Opopapa.

Hemauku crcreM je roToBo mcroseTaH ca HammM. Mnaxk, npema snamajyhem
CTaBy, CKPHNTYpHa OACOBOPHOCT HE HacTaje M3 ancTpakTHe obaBese Gpopapa fia
NpejIa TepeT NPHMAOolly OHaKO KaKo je OIHCaH Y TepeTHHI, Beh 13 YToBopa o ipeBo3y
Ha OCHOBY KOTa je TepeTHHLa n3jiaTa’ ).

3aHUMIBHBO je f1a PajHcKH NpeBo3HH yenoBn npefiBithajy HEOIrOBOPHOCT pedHOr
OpofapcTBa 3a TAYHOCT HABOMIA Y TEPETHHLH HIIH Yy TOBApHOM JIHCTY O OCOOHHaMa
poGe (nap. 2. ct. 2.). TiMe HCKbYUYjy HErOBY CKPHIITYPHY OArOBOpHOCT. M3y3zeTHo
OB2a OATOBOPHOCT TOCTOJH. aKO ¢y Opojiap H Hapy4nUIall 3aje/THIIKH, Ha HapyIHOYEBO
TpaXkewe H TPOLIAK, IIPEKOHTPOIHCcATH poly i HaBoje Y NpeBO3Hy Henpasy (map. 2.
ct. 3). MiHadve, y pajHCKO] NJIOBHIOH ce MpeTeXXHO KOPHCTH TEpEeTHHIIA Kao MPeBO3Ha
HCTIpaBa.

BpatncnaBeku cnopasyM O OIIITHM YCIOBHMa TNpeBo3a TepeTa Ha [yHaBy n3
1955. romiHe OBO MHTabe He peryamine. Y [IYHABCKO] TJIOBHAGH Ce TMPETEXKHO
KOPHCTH TOBAPHH JIHCT, KOji HHje XapTHja Ol BPEHOCTH. 3aTO Y HbOj BO3ap PeTKO
OHBa CKPHIITYPHO OIroBOpaH. H3y3eTak je KOMOHHOBaHH TyHaBCKO—MOPCKH IPEBO3,
KOJH ce OfIBHja Ha OCHOBY TepeTHHIIE.

3aKkbyyak

PeuientHa o[IrOBOPHOCT je YroBOpHa OATOBOPHOCT MPeBO3HOL@, KOja ce 3aCHHBA
Ha YHH-CHHIH NpHjeMa TepeTa Ha NMpeBo3 M 00aBe3H HEroBor uyBawa. OHa HHje
HHKaKBa ClielHpHIHOCT MOMOPCKOT H PeUHOT peB03a, jep ce jaBba # Y APYTHM rPaH-—
ama caoOpahaja. CKpHNTypHa OITOBOPHOCT je YrOBOPHa OATOBOPHOCT Opofiapa 3a
ryburak uium omrreheme pobe. Koja IpOHCTHYE H3 ONHCa TepeTa y TePEeTHHIN, MpeMa
BEHOM TpeheM 3aKOHHTOM H caBecHOM HMaoly. OHa MOXe Jla HACTYNH caMo y
TIOMOPCKO] H peYHO] IIOBHJIOH, jep caMO Ty MOCTOji MOTYRHOCT H3/1aBakba TEPETHHLE

35. Hecro, cTp. 46.
36. Jakawab., op. cit., cTp. 202.
37. Hecro.
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Kao BpefHOocHOr nanupa. [a OB HacTynmuia CKpHITYpHa OArOBOpHOCT Gpopapa
noTpetHO je ga Oyay ncnymeHa asa ycrnopa. [Tpsn, ga je n3gaTa TepeTHHALA, 1 IPYTH, a
ce HeHa cafipKIHa pa3iiKyje ofl cajipkKiHe yrosopa o npeso3y. Pasnnka moxe pa ce
jaBl y /IBa BUJIa U OTY/Ia [iBa cTydaja CKpHITYpHe ofrosopHocTH. [1pBH cmyyaj je Kajt je
Opojap H3[ao TepeT JIpYroM LY, @ HE OHOM KOje je TepeTHHLOM oBiailheHO Ha
npujeM pobe, a APYIH NOCTOjH Kajl ce 0coOnHe pode onucaHe y TEPETHULH Pa3IHKyjy
O[1 OHHX KOje TepeT HMa KaJl ce Tipefiaje npuMaolly. ¥ npBoM ciyuajy Opofap HadyeIHo
OAroBapa 3a ryomuTax po0e, a y IpyroM BeroBa OACOBOPHOCT 3aBUCH OfI IOKa3He cHare
TepeTHHIE. Y ojlHOcHMa Opoflapa W HapyuHola, Kao NMpBOr KOPHCHHKA TepeTHHIIE,
jady JIoKasHy cHary Hma YroBop O MPEeBO3Y, jep Cy OHH YTOBOPHHIIM, @ TEPeTHHIA je
Kay3aJHi BpEJHOCHH nanup. Y ofHocuma Opofapa u Tpeher mMaola TepeTHHIE,
IpeHOCT MMa TepeTHHua. 3a HMaolla OHa cTBapa HeoOOpHBY IIPETIIOCTABKY O
HCTHHUTOCTH ofiica pode, jep Opofap He MOXe Jla JoKa3yje CyNpOTHO, aKo je HManall
OHO caBeCTAaH y 4acy beHor Npubapbatba. TaJa TEPETHHLA CTHYE CBOjCTBO allcTpaKT—
HOT BPETHOCHOT MNalnpa (Kao MeHHIa).

Yranak npussen: 20.07.1995.

Nehojsa Jovanovié, Ph. D,
Assistant at the Faculty of Law, Belgrade

Ex Recepto and Ex Scriptura Liability of the Carrier for Loss
and Damage of Goods

Summary

The maritime and inland shipping law distinguishes two forms of liability of the car—
rier for the loss or damage of cargo during transport, based on the possibility of issuing
the bill of lading as a securiry paper. These are the ex recepto liability based upon the fact
of receiving the cargo for transport, and the ex scriptura liability based upon the
description of cargo in the bill of lading regardless of the fact what the carrier has actu—
ally received for transport. Ex scriptura liability is a consequence of the rules on abso—
lute probative force of the bill of lading to its lawful and conscietious holder against the
carrier

Key words: Liability of the carrier; ex recepto liability; ex scriptura liability;
bill of lading.



MEBYHAPOHO MOCJAOBHO IMPABO

Mebynapoana perynatuba

Hopu FIDIC-oBn yropopuu 1oKymenTs 3a nociiope rpaleimna

FIDIC je ckpahenuua of noueTHnx cinopa ¢paHityckor Hasusa MebyHapogHor
VIpPYX€Ha KOHCAITHHT HHXewepa (Fedération interntionale des ingénieurs=conseils).
Osy npocpeciiOHanHy opraHu3aiyjy. ocHopary 1955, caunmasa npexo 30 HaipoHa-
JIHHX YpYXKeHa, YTTIABHOM 13 Pa3BHjeHHX 3eMarba.

FIDIC je pasBuO 3HauajHy- aKTHBHOCT Ha H3pagi Mofela yroBOpa OHOCHO
OMIUTHX YCI0Ba YTOBOPa O Tpabersy, HCMOpYL OlpeMe ca MOHTaXOM Te O KOHCanT—
HHT HHXemepHHry. Cneneha gokymenTa nowyauo je FIDIC o nanac mebynapomsoj
IpaKcu:

- Ycnoeu yrosopa (MehyHapoun) 3a rpabesiHcKe pajioe ca oOpaclieM TeHiepa
i yropopa — Conditions of Contract (International) for Works of Civil Engineering Con—
struction with Forms of Tender and Agreement;

- YcnoBu yropopa (MehyHapojiHi) 3a eneKTpo~MeXaHnuKe pajjoBe (VKbyuyjyhu
MOHTaXYy Ha TPajHIHIITY) ca oOpaclieM TeHaepa u yrosopa — Conditions of Contract
(International) for Electrical and Mechanical Works (including Erection on Site) with
Forms of Tender and Agreement, npso n3yame 1963, npyra sepzuja 1980;

- Mebynaponuu Mogen oOpaclia yroBopa H3Meby KaHjeHTa M KOHCANTHHT
HHXKemepa i MehyHapoIHa oNilTa NpaBiia 3a YroBop H3Meby KiHjeHTa H KOHca T
HHT HHX€HEpa 3a IIPpe[IMHBECTHLIHOHE cTyHje — International Model Form of Agree—
ment between Client and Consulting Engineer and International General Rules for
Agreement between Client and Consulting Engineer for Preinvestment Studies (IGRA
1979 Pl);

- MebynaponHu Mogen obpaclia yropopa H3Meby KiHjeHTa W KOHCATTHHT
HHXeHepa U MehyHapoHa OIlITa MpaBia 3a yroBop u3Meby K/IHjeHTa H KOHCaJIT—
HHI HHKEH-€Pa 3a IPOjeKTOBak:€ H Haa30p Haj rpabemen ~ International Model Form
of Agreement between Client and Consulting Engineer and International General Rules
for Agreement between Client and Consulting Engineer for Design and Supervision of
Construction Works (IGRA 1979 D&S);
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— MehyHaponun mojen obpaciia yropopa H3meby KAHjeHTa H KOHCAJTHHD
HHXemhepa i MehyHapojiHa oriirra npaBuia 3a yropop u3smeby KianjeHTa H KoHcanT—
HHT HHXKEHhepa 3a pyKosobeme npojekrom — International Model Form of Agreement
between Client and Consulting Engineer and International General Rules for Agreement
between Client and Consulting Engineer for Project Management (IGRA PM 1980).

OgBaj ceT IOKyMeHaTa jonykeH je 1994. Yenopuma noguzpobadkor yropopa 3a
rpabesuncke nocnose (Conditions of Subcontract for Works of Civil Engineering Con—
struction). Hopu ycnopn TpeGa fia nocmy:ke 3a ypebinpame olHOca raBHor n3gobava u
nomu3Bohava Kaja ce Kao yropop mnamehy rnapHor H3sobada I HapydHola KopHCTe
FIDIC-oBu ycroBn yrosopa o rpabemy.

FIDIC~oBu ycrnoBH yropopa 0 rpabeky HMajy BPIO LIIPOKY NPHMEHY Y CBETY H
cpehy ce y BennkoMm Opojy mocnoBa. CaulmeHH Cy Ha OCHOBY OMNILTHX YcIoBa
enrneckor Mueruryra rpabesnHckux nHxkewmwepa (The Institute of Civil Engineers —
ICE), unja je npBa Bep3uja objaBbeHa joul noverkom seka. FIDIC je oBaj enrnecku
yrosop 1957. oGjaBno kao MebyHapojiHe omurre ycmope yrosopa o rpabewmy. On
00jaB/bHBaKa 10 JaHac YCIOBH Cy JOXKHBENN HEKOJIHKO H3MeHa H JIONyHa, a I1oc—
nefiha, YeTBpTa. Bep3uja oGjaebeHa je 1987 (moHoso mrrammana 1988, n 1992. ca
HE3HATHHM IIBMGHGMG).

Bpojxe onpente FIDIC-oBux ycnopa yrosopa Mory jla Oyi1y NIpHMEEHE Y CBHM
IOCTIOBHMa rpaberba. JOK je HeKe HEOMXO/IHO A0TepUBATH MPEMa OKOIHOCTHMA Toc/1a
(BpcTa pajioBa, MECTO H3BpLLEHA, PaBo Koje ce NpuMebyje i Hi3 Ipyrux). Onpende
KOje ce YHHBEp3aTHO MOTY NPHMEHHTUT rpymHcaHe cy y fgeo I, Koju ce HasmBa
"onurraM yenosuma”. "TToceGHn yenopu" (feo II) caunmeHn ¢y Tako fa ofrosapajy
CBaKOM KOHKpeTHoM rociy. O0a fiena nopesaHa Cy HCTOM HYMEpalHjOM YJaHOBa.
IToceGHE YCIOBH Y, 3alIpaBo. NMOJICETHHK O MHTambHMa Koja Tpeba peryancaTH y cea—
KOj mocebHOj caTyauuju. Ilocneama Bepsnja ycmosa yropopa n3 1987, ogHOCHO H3
1988. 1 1992, cajpxu 1 jeJlaH HOBH IOKYMEHT — YITYTCTBO 3a MOMYHaBakhe OTHOCHO
H3pajy noceGHUX YCIOBa YroBOpa.

FIDIC-oBn ycnoBu rpabeBrHcKor yropopa Hoce enureT "MebyHapoiHu", o0jas—
HJIO HX je MehyHapoaHo yapyXeHe, KopHcTe ce y MehyHapoaHoj ipakeu. Mnak, npun—
HKOM Npey3iMarka eHINIECKHX OIIITHX YCI0Ba. Hifje HAUHELEH Hallop f1a ce TH YCIOBH
"HHTEpHALMOHAMU3Y]jy". H3BpILEHe Cy CaMO Make HHTEPBEHLHje Y HHXOBOM
cazipxajy. Tako ce, 3anpaBo. Ha MehyHapOJHOM I71aHy KOPHCTE €HITIECKH YCIIOBH.

Builtle OKOMHOCTH CTBOPHIO je MoTpeby fa ce Yje[Haue YrOBOPHH YCIOBH 3a
nocao rpabera y MehyHapoaHM okBupiMa. [TpaBiia HallHOHAIHEX 3aKOHO/IaBCTaBa
ce pa3nukyjy. OBe HOpMe YHyTpallller MpaBa Hijé JaKO YIO3HATH; JOLI jé Texe
Ca3HaTH HaYUH HUXOBE NPHMEHE, a MoceCHO pelllerka H TyMauema cyicke npakce. C
Jpyre cTpaHe, CBe je O4YHIVIE[IHHja CIHYHOCT TNPaBHHX NpoONeMa y MpPOMETY
rpabeBHHCKHX ycayra. AdupMallHji eHIVIeCKHX yeloBa Yy MehyHapoIHuIM pa3Mepama
JIONPHHEJIO je H TO IITO EHINIECKH KOHCYTAHTH BPJIO MHOIO pajie BaH IpaHHia cBoje
3eMJbe; KajJla Y TOM CBOJCTBY caunHaBajy TeHIepcKy oKyMeHTalHjy, koprcte FIDIC-
OBe YyCJIOBE 3a ypehHBame 0lHoca HapydHolia i rpabeBHHapa OJHOCHO HCOPYYHOLA
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onpeme. FMiMa MulIUbeH:a [1a OBH yCIOBH Hajuerithe OIroBapajy HHBECTHTOPHMA, 4 Kao
ITyCTpallija 3a OBAKaB CTaB HaBoJIe ce oipeibe yenosa o opialihiehbHMa KOHCAITHHT
HHKeHepa npeMa n3Bobavy (1ITo je THIHYAH NPoH3Boj] GpHTaHCKe Npakce) — YIpaBo
ce u 00e30eherme OBaKBOr IMONOXKAaja KOHCYITAHTa MOXE CMaTpaTH pas3ioroM 3a
Beoma pacnpocrpameny npumeny FIDIC-opor pokymenta y  mebyHapomHin
pasMepama.

Cam FIDIC-0B foKyMeHT HMa MHoroOpojHe Hepocratke. Yeaopu FIDIC cy,
npeMa MHOTUM CBOJHM KapaKTepHCTHKaMa. 0fpa3 HacTojalba JIa Ce PEerysiily cBa
NHTaka H CBH OIHOCH Meby crpaHama y nocny rpabersa, fa ce m30erHe no3upamwe Ha
HalHOHaTHe NpaBHe cucreme. OBO je TELIKO OCTBAPIIB 3a/aTaK 1 I3 TAKBOT NMPICTYNa
NMPOH3IIa3e MHOTH NPOOIEeMIl, y HAUHHY NPaBHOr peryIicarma Koji YCIOBH KOPHCTE.,
Kao H y caMo] Cafip>KiHH JOKyMeHTa. Je3HuK ycoBa je KOMIIIKOBaH, a HMa H APYTHX
MamKaBOCTH Y TPAaBHO] TEXHHUM — Ha npumep. oipebena matepija ce ypehyje Ha
BHILIE MECTA Y TEKCTY, H TO HE YBEK Ha JOCJIE/IaH Ha'HH, Na je MoTpeSHO 10cTa Hanopa
1la ce caryefa lieJiiHa pellieskha (Tako cy ofipede 0 H3MEeHEHIIM OKOHOCTHMA pacyTe
11O LIEIAM YCIIOBHMA H pe3y/TarT Cy BHLIE PasIHIaTHX YUeHa O OBOM THTamY).

Ho. HajosbumHujn npurosopn Ha FIDIC-0B HOKYMEHT THYY ce HETOBHX
OCHOBHUX NTOCTaBKH. YCIOBIMA YTOBOPA KOHCAITHHT HHXKEHEPY ce, HANME, JIaje jelTHa
nocebHa, HeyoOHUajeHa ynora — fia Tymaun ofipejde yrosopa 1 ypebyje Hi3 ogHoca
Hapy4Holla H H3Bobaua. 1la Yak pelllaBa H mlxose crnopose. OBakaB MOMOKa] KOH—
cyaTaHTa 1mofecha y HeKHM eJJeMeHTHMa Ha yJory apOuTpa (Ia ce y JHTepaTypH o
CYJICKO] IpaKcH M Ha3upa "KBazu-apOHTpaxHoM" ynorom). [Topekno oBor xoHuenTa
j& Y EHITIECKOM CXBaTaky Jd KOHCYATAHT, HAaKO Y YTOBOPHOM OIHOCY €a HADYyUHOLIEM,
00aBIba cBOjY JY>KHOCT HellpHCTpacHo, dyBajyhin nHTepece obe yrosopHe crpade. Ha
OBOj TAadYKH IOuYHKe HajKemha KpHTHKa nonasHor crasa FIDIC-oBnx ycmopa.
[TocraBma ce, HanMe, IHTaHe na JIH je NMpHIPAKABAKEC €THYKHX HODPMH CTP}’KC
[OBOJbHA TapaHiija 3a 00jeKTHBHOCT KOHCAITHHT HHKemhepa. Beh caMa unmennia aa
je KOHCY/ITaHT Y YTOBOPHOM OJHOCY ¢a Hapy4HoleM U Jia je Ay’KaH a IUTHTH HBerose
AHTepece, fa ra oBaj niuaha, JOBOIH Y CYMHY HELOBY HENPUCTPAcHOCT Y OTHOCY Ha
n3pobavya. MoryhHocT HeOOGjeKTHBHOL MOCTyNala KOHCYITaHTa IpeMa H3Bohauy
noceSHO loNa3y 10 H3pasKaja Kaja pelliaBa 1o ofpeheHnM 3aXTeBHMa H3Bobada Kojn
ce THYY HBeTOBOT MPOjeKTa — KOHCYATaHT On Morao jfohi y cutyauujy aa, npusHajyhu
ONpaBIaHOCT 3axTeBa H3Bobada, TNPH3HA M CBOje NPOMYCTe NpeMa HHBECTHTOPY
(rpemike y npojeKTy Ha OCHOBY KOJHX M3pohau. Ha nmpumep. Tpaxn nosehawme yro-
BOpEHe 1IeHe ).

Wnak, apyrux "MebyHaponHux" ycnopa yrosopa o rpabemy, ca TAKBOM, MOTOBO
VHUBEP3aTHOM NIPHMEHOM, 3a cafla Hema. CKOpO f1a ce He MOXe cpecTH Behl HHBeCcTH—
IIHOHH TTOJYXBAT Ha KOjH ce MO3|Bajy HHocTpaHu n3Bobaun, a fa FIDIC—osH ycrosu
HE YHHE JIe0 TeHfIepcKe OTHOCHO YroBOpHe JokymeHTauuje. Yak u MHTepamepuuka
OaHka 3a pa3Bo] 1 MebyHapogHa 6aHKa y cBOM JIOKYMEHTY "Yropapame pajoBa —
obpaciu TeHaepcke mokymenTtaije” uz 1985. npenopyuyjy npumeHy FIDIC-oBux
yCJI0Ba yroBopa O rpahemy H yroBopa O HCIOPYILH ONpeEME.
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Ho, Ge3 o03upa wrro apyrux ycnaopa yropopa o rpabemy, nopen FIDIC-oBux, ca
ILHIPOM NPHMEHOM HeMd, Y NpakcH He O cMesto jla Oyfe HecrmopasyMa OKO HHXOBe
npupoge. Y yoOuuajeHUM cHTyalldjaMa OHH Ce IIpHMEHY]Y TaKO IUTO Ce CTpaHe
TNO3UBajy Ha HBUX HIH BHXOBE Ofipefide IMPEKTHO YHOCE y cBOj yrosop. O yclIoBHMa,
Kao HeKakBoM "MehyHapofHOM" H3BOpY IipaBa 3a nocao rpabema W onpemara
objeKaTa, TeIlIKO Jla ce MOXe TOBOPHTH y yoOHuajeHoM cMucny. [ToceGHO He MoXe
OMTH pe4H O TOME JIa je HHXOBa IpUMeHa 0baBe3Ha.

Cse 3aMepKe Koje ce crabbajy FIDIC-oBuM ycmosuma yrosopa o rpahemy
MOTY Ce CTaBHTH H HOBOM JOKYMEHTY — YCIOBHMA Iofiu3Bobavkor yroopa. Yak ce
HEKa pellermha, Koja O M Moraa OHTH NMPHXBAT/BHBA Y OHOCHMa TNaBHOT H3Bohaya
HHBECTHTOpA, [JOMaTHO KOMIUIHKYjY Kafa ce 'NpeciHKaBajy’ Ha OJIHOC [JIaBHOD
u3Bobhaua 1 nofn3sohaya (ynora KOHCaNTHHI HHXKemepa, npe cBera). [lopen Tora, y
H3pajii NOAN3BOhHauKor yropopa Hije OBOLHO BOHEHO pauyHa O TOME Jla Ceé Herose
oppesiGe O MOojeIHHAM ITHTakHMa IOCIEHO YeKIaje ca ofpeifamMa ycIoBa yroBopa o
rpabemy O HCTHM NATal-HMa (Ha NpHMep, ofipe/ide 0 POKOBHMa 3a Iutahakse 1 fIp.).



Ha nuesnom peny y coery

Macosunnja npusartuszannja y Pymynuju

Y PymyHHjH ce HacTaB/ba NMpHBaTH3alMja ApXaBHIX npefyseha. Y casm mpo-
rpama Koja je ornoyvena 1995. craHOBHHILITBY ce pacnojielbyjy KYNOHH 3a NPABATH3a—
1Hjy — cBaKH rpabaHuH KOjH 10 Kpaja rofuHe Hamyxi 18 ropmHa GecmyiaTHo goGHja
KYIIOH HOMHHa/THe BpeHocTH 01 975.000 neja (oko 600 JEM). OBn kynoxu he mohn
fia ce 3aMeHe 3a akupje 3.000 apxxasHux npenyseha 10 Kpaja rognte (y HCTOM pOKY
MOTY J1a ce 3a aKlfje 3aMeHe i cepTH(HKATH 3a NIPUBATH3AILY KOjH CYy TIOIe/beHH Y
paHHjEM chaszaMa). OHH KOjH CBOje KYIOHe He NpeTBope y akiuje Mohu he ma mx
Mpofiajy (POHIOBHMA 3a NMPHBATHO BAACHHLITBO (HMa HX MeT). Koju he jemHo Bpeme
safpxatn yuelhe y ApKaBHHM Ipefy3ehiiMa, a KacHHje ce NPEeTBOPUTH Y HHBECTH—
IIHOHE POHTIOBE.

ITpaBuna 3a npuBaTu3anujy y Byrapckoj

Byrapcka Bnaja jioHena je NpaBHTa O paclofleni H KopHirhewy Baydepa
(Kymoua) 3a npupaTH3alHjy. CBaKi IyHONETHH rpahaHiH AMa IIPaBo f1a Ky Baydepe
yHja je HoMuHanHa BpegHocT 500 nesa (oko 1.100 JEM). Bayuepu ce o1 Mapta 1996.
MOry 3aMeHHTH 3a akumje 200 gp:xapHux npepyseha. Baywepu ce Mory ynarati y
NpHBaTH3alHOHE (DOH/IOBE, a BAACHHLH MOTY H THPEKTHO Y4ecTBOBATH Ha ayKLHjaMa
3a OTKyN akuHja npeayseha. [Iponaja payuepa Ha Gep3H xapTHja O BPEJHOCTH HHje
JI03BOJbEHA, alld ce aKliuje KyIUbeHe IoMohy Baydepa MOTY MOHYAUTH Ha Gep3H 1IecT
MeCellH 1ocye ayKUHje.

Kuna floneJia HOBH NIPOMHC O Beaanoj TProBHIH

KuHecko MHHHCTAPCTBO 3a CIIO/bHY TPrOBHHY U NPHBPEJIHE Be3e JIOHENO je HoBa
TNpaBH/Ia 3a Be3aHy TPrOBHHY. Y MOCI0BHMa BeaHe TprouHe Mohu he yGyayhe fia ce
KOPHCTH cBa KMHecka poba Ge3 npeTxogHor obe3tebema crienujanHux go3soia. OBo
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ce He OJIHOCH Ha XKHTapule, HadTy H Heke pyjie (3a Koje cy I flasbe MoTpeGHE f103B—
one). ¥ mornejy ypo3a poGe Y KOMIEH3aIOHNM apaHXMaHiiMa H30adeH je cCHCTeM
KBOTa, a Ka0 YBO3ZHHK C& MOXE TMO0jaBHTH CBaKO KIHeCKO npefysehe koje y TpaH-
CaKIHjH yuecTBYje (J10 cajla ce yB0o3 00aB/bao Npeko cnelijaan3opainx npemyzeha). U
Jlalbe Je NMpakTHYHO OCTajJa Ha CHasH ofipeda fla yBO3 MOpa MOTHUATH H3 3eMJbLe
apTHepa KOJH Y OCHOBHOM IOCTY ca KHHECKHM MapTHEPOM YUECTRYje.

JIndepanusosan nesusnu pexnm Kaszaxcrana

HenapHo IOHET 3aKOH 3HATHO je MHOePai30Ba0 CNOLHOTPrOBHHCKH H [JEBH3HH
PEXHM Kazaxcrana. 3akoH J103B0ObdBa [1a C& CMOJbHOM TPrOBHHOM 0aBHu CBAaKO per—
HcTpoBaHo mpemysehe. 3HaTHO je cMameH Opoj TpoW3Boja 3a UHjH je YBO3
nocTaB/LeHa HeKa BpeTa npenpeke (KBoTe, 03Bone).

Mabapcka cTpHKTIO npHMelbYje MPoMnice o nejojanioj KOHKYpeHujH

Y Mabapckoj je noornrrpeHa KasHeHa NOMITHKa npema npeaysehiimMa Koja Kplie
MpOIHce O HeNojanHoj KoHkypeHiji. [ToceGan npxasHn oprad. Mabapcki Gnpo 3a
KOHKYpeHLHjy, je 1994. n3pexao Ka3He 3a HellojaTHy KOHKYPEHIIH]Y Y H3HOCY OJ1 [IPEKO
5.5, mumuona YCII, a y npBoj nonosunu 1995. ykynaH #3Hoc KasHH je joun Behu.
Hajeeha ka3znHa (oko 35 mumoHa YCJI) u3zpeueHa je noKamHHM uIHjaTama
MO3HATHX CBETCKHX KOMIaHHja Koje ce (aBe NMpOH3BOIKOM H NMpOMeTOM Kade.
YTBpbeHo je ma cy ce oHe y TOKY 1994. Hell03BO/LEHO [JOrOBapaje OKO LigHa pode Ha

TPKHILTY.
Ky6a yepojnia HoBH 3aKOH O CTPAlliM HIBECTHIHjama

Ky6a je noHena HOBH 3aKOH O CTPaHHM ynarawiya. CTpaHIHMa je 110 NPBH MyT
JI03BOTLEHO Jla OCHIBAjy cOncTBeHa npefy3eha (Ge3 yuewrha nomahux ynaraua).
ITojam cTpan ynarad ykipyuyje # KyOaHie kojn cy uzdermu u3 semsbe. [penpabena
je MOryhHOCT 11a CTpaHUH| KyITyjy HeMOKpPeTHOCTH (3emspailTe, Kyhe). apanTyje ce
3alTATa CTPaHHM YJIaraduMma, Kao H TpaHcdep 0OHTH y HHOCTpaHCTBO. CTpaHH
ynarau yXmBajy 3HaTHe IOpecKe ONaKIIille. a peHHBeCTHpaHa 0OHT ce ocobaba
of1 mope3a. Bpro je Mamn Opoj 001acTH y KOJHMa HHje 03BO/BEHO CTPAHO ylarame
(3mpaBcTBO, 0Opa3oBame, W coljanHa 3amrnra). Moryha cy yak ynarawa o y
npeay3eha Koja npimanajy BOJHOM CEKTOPY.

3akon o c10G0ANHM 30naMa y JIuTBanuju

CpeJIHHOM FOJIHHE CTYITHO jeé Ha CHAry JMTBAHCKH 3aKOH O c000IHHM 30HaMa.
ITo 3aKoHy, H CTPaHI[ MOTY OTBapaTH npefy3eha y cmoGONHHM 30HaMa, e MOry
yXKHBATH 3HaYajHe ONAKIHLE Y ITOMIey CObHOTPIOBHHCKOT, APHHCKOT, IOPECKOr
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M [eBH3HOT peXHMa. Y 30Hama ce Mory o0aB/LaTi MOCIoBH Y 007acTH TProBHHE,
HHycTpuje, GaHKapcTBa H APYTHX NPHBPEIHNX ICaTHOCTH. Y 30HaMa cy 3a0pameHe
aKTHBHOCTH Ha NPOH3BOJIbH OPYXja U MyHHIHje, alKOXOMNa, IyBaHa, HAPKOTHKa, Te
oOcHmBarbe Npefyseha Koja ce GaBe OpraHH3oBaeM JMyTpHje. KOLKe HIH Koja H3fajy
XapTHje Ol BPeHOCTH.



PeiraBaise mehynapoauux cnoposa

Mehynapoain H3BOPH jyrocioBeIcKor apouTpaXnor npasa

MebyHapoaHn 13BOpPH jJYTOCTOBEHCKOr apOHTPakHOTr TpaBa jecy MyjTHaaTep—
anHe W GHNaTepraHe KOHBEHIje Koje je JyrocnaBija 3aksbyyiiia, a Koje ce OHOCE H
Ha ofipeheHa nuTakba pelllapama cloposa. My arinatepanHe KoHBeHLHje ¢y cnefehe:

~ XKenerckn nporokon n3 1923, XKeHeBcka KOHBEHIHja O H3BPILERY HHOCTPAHIX
apOuTpaxHux otyka n3 1927 — ZKeHeBCKH NMPOTOKON ce OJHOCH Ha apOHTpakHe
CIIopa3yMe YHjy BaXKHOCT JIpJKaBe YTOBOPHILe NpH3Hajy. ZKeHeBcKa KOHBEHIIMja THYE
ce H3BpIlEHa apOHTPAKHHX OJINTyKa [OHETHX Y YFOBOPHHM CINOpOBHMa H3Mehy
CTpaHaKa MOABPTHYTHX jYPUCAUKIM]H pa3HHX [pXKaBa YTOBOPHHULA i TO Ha MOAPYYjy
JIpyre JIp>KaBse YTOBOPHHLIE. a He OHe KOja TpaXXH NPH3Habe I H3BpLIeHeE.

- Ibyjoprika KOHBeHIIHja O MpH3HAWky H H3BPILEHY CTPAaHHX ApOHTPAXKHUX
optyKa 13 1958 — o KoHBeH1j1l He 3axTeBa ce f1a ofnyKa Oy/e AoHeTa Ha TepHTOp—
HjH HEKe Jpyre jpXase YroBopHule, Beh je T0BOLHO fa oftyKa Oyfie I0HeTa ¥ HeKoj
Jpyroj ApXaBH, 4 He Y JpXaBH MpH3Hamka. OJHOCHO, aKo je JOHEeTa y Jp:XaBH
TNpU3Haka, Ja ce ¥ TOj ApXaBH He cMaTpa JomMahoM OyKOM (HaKo je JOIyILITeHa
pe3epsa y TOM MOIJIey); Nopef TOTa, 3a IPHMEHY HIje BaXXHO KO Cy CTPaHKe y Cropy.
Jyrocnasuja je KoHBeHl i npHCTyIAa y3 TpH pe3epse: — y ofHocy Ha Jyrocnasujy
KoHBeH1Hja ce NpUMEeYje caMO Ha OJUTYKE [IOHeTe N0C/Ie BeHOT CTyNakkba Ha CHary, —
Jyrocnasmja npumMemwyje KOHBEHLH]Y, Ha OCHOBY PEelHNPOLHUTETA, CaMO Y OJHOCY Ha
OHe apOUTpakHe OJIITYKe Koje ¢y IOHeTe Ha TEPHTOPH]H Apyre ApXKaBe YTOBOPHHLE, I
- Jyrocnasmuja npaMeryje KoHBeHIH]y caMO Ha cropoBe NMpoH3allule H3 TPaBHAX
OfiHOca, OUIO YTOBOPHUX HJIH BAHYTOBOPHHX. KOJU Ce€ IpeMa HEeHOM HallHOHATHOM
npaBy cMmaTpajy MpHBpeJHUM cropoBiMa. Ibyjopiika xoHBeHuja Meby apxasama
YrOBOpPHH1|aMa Jleporupa npumMeHy 2KeHeBcKor NpoTokoia i 2KeHeBcKe KOHBEHIIHje.

- EBporicka KOHBeHIHja 0 MebyHapoIHoj TProBUHCKO] apOHTpaxy u3 1961 —
cafip>xn ofipeabe 0 cyGjeKTHMa KOjH Ce MOTY NMOJBprapaTH apGHTPaXH, 00pa3oBamy
apOuTpae, IPHIrOBOPY HEHAIEXKHOCTH apOHTPaXe. CyICKO] HAJIEXKHOCTH Y OTHOCY
Ha apOHTpaxy, ofipehuBarmy MepofaBHOT NpaBa 3a pellaBame CIopa, 00pasnoXemny
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apOHTPaXKHE OJTYKE I O NMOHHIITajy apOuTpaxkHe ofmyke; KoHBeHImja ce npuMersyje
Ha pelaBabe CropoBa H3 MehyHapOHIX TProBavKiX ofiHoca 1 TO u3meby duznuknx
i TPaBHIX JHI[@ Koja HMajy. y BpeMe 3aKmhyuerma apOHTPakKHOT CliopasyMa,
60pamum‘e HJTH CCIIIITE Y Ppas/In THM IpXKaBaMa YTOBOpHHLaMa.

—~ BalnmHITOHCKa KOHBEHIMja O pellaBarby HHBECTHIHOHIX crniopopa n3mehy
ApXaBa u rpabaHa pyrux apxasa u3 1965 — joHeta je noji okpubeM MebyHaponte
OaHKe rjie je OcHOBaH i LleHTap 3a apGHTPa’kHO pelaBame HHBECTHIMOHX CIIOpOBa
u3Meby IpXxasa u ipXXasibada Apyrux Apxkasa. Hannexxnocer Llenrpa oGyxsaTa cBakn
NpaBHH crop u3Mehy apxase NMOTMHCHALE (OBJIE cnanajy H CACTaBHH [IEJIOBH JIpKaBe
OTHOCHO Hh€HH OpraHil O KojuMa je Ta apxxasa obaBectnna LlenTap) u ipkaBbaHa
apyre apxage notrmnucHilie. Taj cnop TpeOa f1a je HacTao HenoCcpeHO H3 HHBECTHLIH]a,
a CTpaHe y cropy MOpajy ce IHCMEHO carfacuTH jla ra n3necy npen Llewtap. [Ton
APXKaB/LAaHMHOM JIPYTe PXaBe NOTHHCHHHIE TTofipa3yMeBajy ce (hu3ivKa JHlia, Kao u
npasHa mauua. [pucranak Ha HaanexHocr LleHTpa 3a pelllere cliopa 3Ha4d f1a ce
APKaB/BAHIH OPEKa0 Mpapa Ha JIHIIOMATCKY 3alLHTY Tj. ApKaBa MOTIIICHHLA He
MOXe MNpY:XHTH TaKBY 3aIUTHTY HITH NOKPEHYTH MehyHapoIHit cliop y Besn ca criopom
3a KOji ce HEH JPXKap/baHHH H JIpXKaBa MOTIICHHIIA cariace Ja ra W3Hecy Ha
pewaBare npema KoHpeH1mjn. ApOHTpaxHi cya ke cnop pelumTH npemMa npaBHAM
IpaBH/IHMa KOja OfIpefle CTPaHKe; aKo ce CTpaHKe He carmace o ToMe, apourpaxa he
NPHMEHITH NPaBO Ip:XaBe MOTNHCHALIE KOja je CTpaHKa y cropy (yK/byuyjvhe o meHe
nportce 0 cykoOy 3aKOHa).

Jyrocnapmja je 3ak/bydnna H Hu3 OHIATepaslHUX CNOpasyMa KOjH C& YIIaBHOM
OIHOCE Ha NPH3HAKe H H3BPLIEH:e CTPaHHX apOHTPaKHIX OfITyKa.

IIpapuna Mehynaponne Tprosauke apourpaxke Pycuje

Y Pycuju je dopMIiipaHa HOBa cTanHa apOHTpaXKHa HHCTHTYIH]a, Koja TpeGa Aa
3aMeHH MO3HaTH ApONTpaXKHH cy/1 npi TproBHHCKO] # HHAYCTpHjcKOj KoMopn CCCP
~/IOHET je H HeaaBHO objap/beH IlpasmmHuk MebyHapogHor TproBaukor apGu-
TpaxKHor cyfa npu Tprosauko] H HHIycTpHjcko] KoMopH Pycke ®enepaunje. Hoeu
ITpaBu/HEK je 3acHOBaH Ha 3axkoHy Pycke depnepanunje o MehyHapogHOj TproBaukoj
apGuTpaxH ol 7. jyHa 1993.

IMpema unany 1 cras 2 TIpaBuiHuKa, HAIIEXHOCT APOHTPAXHOT Cyfla MOXe ce
YTOBOPHTH 3a CIIOPOBE KOjH NPOH3HIIa3€ H3 YTOBOPHHX H IPYTHX rpahaHCKO~TpaBHUX
OfHOCZ Hacramux M3 MebyHapofHe TpropuHe H Jpyrux oOnMka mebyHapopgHmx
NIPHBPETHHX OJIHOCA, Y3 YCIIOB 1a jé MeCTO MOCI0Baka HajMake jejlHe CTpaHe Y Cropy
BaH Pycuje; moceGHO ce HeTHYE Jla ¢y apOHTpaOHIIHE | cniopoBl n3Meby npenyseha ca
cTpaHuM ydelutheM, u3Mehy cTpaHnx yipyxema i OpraHu3alifja OCHOBaHHX Ha TepH—
Topuju Pefepauuje, cnoposy H3Meby HHXOBHX yYECHHKa Te HHXOBH CIOPOBH ca
npyruM cyOjekTuma y Pycuju. Kao 110cioBHE OHOCH H3 KOJUX MOTY HACTaTH CIIOPOBH
MOAOGHH 33 H3HOIIEHE Ha apOHTpaxy o [IpaBuIHHKY HaBOJIE ce OJHOCH H3 YroBOpa
0 mpopajin pobe, YyroBopa o pajly U NpyXamy yclyra, yroBopa O pasMeHH poGe H
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ycnyra, npeso3y pobe, TProBaukoOM 3acTylamy H MOCPEOBaky. 3aKyIly, HayuHO—
TEXHHUKO] pa3MeHH, TpaHcthepy TEXHOIOTHje, N3 YTOBOpa O rpaherwy HHIYCTPHjCKHX
H apyrux ofjexara, yropopa o HHBECTHPAHY, YTOBOpa O KPEAHTY, YTOBOpa O OCHT—
ypamy, yroBopa O 3aje/lHHUKHM MOIyXBaTHMa H APYrHM OOMHIHMa HHIYCTPHjCKE H
IIOCTIOBHE KOOIEpaluje.

[Mo unany 1 cras 5 [paeuiHika, apouTpaxHo Behe je opnainheHo ga oTydn o
IIHTakY CBOje HajlTeXXHOCTH. 3a CBpXe pelllaBaka cllopa 0 HajlleXHOCTH, cMaTpahe ce
71a je apONTpaXKHa Ki1ay3yna clopasyM OfIBOjeH o]l ocTaMiX ofpeidH YroBopa o MociTy
13 Kojer je Hacrao crop. O cBOjoj HajlexKHOCTH apOHTpaxa MOXe [1a OITYyYH Kao O
NPeTXOJIHOM MU Tay 1M JOHOcehI OITYKY O MEPHTYMY.

Tproeauka u nHgycTpujcka Komopa Pycke @esiepaunje objapbyje MHCTY apOUT—
apa 3a MepHojl ol 5 rojiiiHa ca Koje 3aiHTepecoBaHe cTpaHKe MOry HMEHOBATH CBOje
apOutpe y cnopy (unaH 2 cras 2). MehyTum, i /1ilia Koja ce He Hanase Ha JHCTH MOTY
61T HMeHOBaHa 3a apOuTpe (wiaH 2 ctap 3 [IpasuiHiika).

ITpaBHaHHK cafpXH M Jpyre ofpende. yoOHuajeHe 3a MNpaBHIHIKE O pay
CTanmHUX apOUTpaxa — O OpraHu3alji i pagy ApOHTPaXKHOT cyfa (O NpeIceHHIITY
H ceKpeTapHjaTy ApOHTPasKHOT cyfa, Ce[HIITY, NPEe3eHTallji H OTIpeMary JOKy—
MeHTallije, Tpajary MOoCTynaKa), O caMoM apOHTPaKHOM MOCTYNKY (O NMOKpeTamy
TMIOCTYIIKA, cafipxKajy TyKOe, BHCHHI TYXKOeHOr 3axTeBa, TPOLIKOBHMa apOHTpake. O
obapellITagamy TyXeHor, (hopMupamy apOHTpaxXHOr Beha, HMeHOBamwy apOHTapa.
3aKa3uBawy pacnpapa. n3ysehy apGurapa. oKOHYamky apOHTPaKHOT MOCTYIKa, IpO—
THBTYKOH., JOKa3HOM MNOCTYNKy. ydenthy Tpehux mHla y MOCTYNKY, JOHOIIEHY.
cajipkajy # o6jaB/bHBary apOUTpaXHe Npecy/ie, O NOpaBlkakby. O MOCTYIKY MEPEHa.
0 H3BpIIERY apOHTPaKHe Npecyie u 1Ip.).

TpaBHUNHEK cafpXH H MPENopyKy 3a TeKCT apOHTpaxHe Kiaysyle Hin apou-
TPaKHOr cropasyma: " CBakH CIOp, HECTIOpPa3yM HITH 3aXTeB KOJH MOXe [1a mpou3abe
H3 HJIH Y BE3H ca OBHM YTOBOPOM, HIIH HETOBHM H3BPLIEH-EM. [IOBPEIOM, IPECTAHKOM
HIIH HeroBOM HeBaxkHourthy, Ouhe peltieH o crpave MebynapogHor Tprosadkor
apOHTPakKHOT cy/la ipu Tpropaukoj H HHIYCTpHjcKOj KoMopi Pycke ®enepaimje.”



U3 mehynaponne npakce

ITiicmo o namepama (Letter of Intention)

[Torpeba fga ce msberHe uBpcTa 00aBe3a TAPAHTOBAK-a, KA0 W XeJba Jla ce
00e30eie KpelMTH 110 OCHOBY NpHIagHOCTH ofpebeHoj rpynu npepyseha uuja je
TIOCTIOBHA pellyTaliija Mo3HaTa, oBena je 10 nosehaHor Kopuurhema T3B. nucama o
HaMepaMa HIH O "yBepaBawy" (eHrnecki: letter of intent, comfort letter; chpaHiryckn:
lettre d'intention, lettre de confort). OBa mpakca, aHITTOCAKCOHCKOL ITOpeKia, y3nuMa
Maxa He caMo y OIHOCHMaA MOBe3aHnX npemy3eha (Kajga Majka — npemysehe usfaje
TIHCMO Yy BE3II ca NpeysnMameM obaBe3sa of cTpaHe Npeyseha — hepke, dunnjane unn
npenyseha Koje ce Hanasn y HEKOM JIDYrOM OOIHKY NoipebeHOCTH HITH TOBE3aHOCTH),
Beh ce KOPHCTH H Kao BpcTa "naGaBor" jeMcTBa 3a mpenyseha koja ce we Hanase y
onpebeHoj rpynu npeayzeha.

Ho. npaBHa nprpoza nucMa o HaMepama Hifje H3BeCHa 1 3aBHCH HE caMo OfT YIo—
TpebbeHnx opMynaliija, Beh 1 Ol NpaBHOT cHCTeMa y KoMe OH ce MOTJIO TIOCTABHTH
NHTake FHHXOBOr JoMalliaja. Y CBAKOM CIOydajy, cafialiliba CHTYalHja ca OBAKBHM
NOKYyMeHTOM, Oe3 003Hpa 1ITO ce CBe BHILIE KOPHCTE Yy CBETY. yJIa3Hl Y Mojbe NpaBHe
HECHTYpHOCTH. BpenHocr Kojy On cyn y ofpebeHoj 3emmit. mpocybyjyhn npaBHy
TIpHPOTY THCMa O HamepaMa, a0 OBOM JIOKYMEHTY. 3aBHCH IIpe cBera Ofi TeKcTa,
H3pas3sa Koje je MOTMHCHHIK YMOoTpeOHo. Y NpakcH ¢y ce HCKpHCTaNNcana YeTHPH THIIa
OBHX ITHCaMa, KOja ce pas3IHKYjy 110 HHBOY 00aBe3a Koje je npey3eo H3faBanall,

Y 1npBoj Ipynu cy NHcMa KOjAMa TOTMHCHHK jeJHOCTaBHO H3jaBlbyje "na je
HHCGOpMACAH" MM "Jla HMa ca3Hake' O aHraxmady cpoje cummjane. Y apyrom
cydajy. H3laBajiall ToTBpbyje (a 1a 0 ToMe He NpYyKa HUKAaKBe JI0Kas3e) Aa je OHaj Ha
KOra ce ITHCMO OTHOCH "y CHTYallHjH a OrOBOPH CBHM CBOjiM 00aBe3ama”. Y OBHM
CHTYyaljaMa CYJOBH Y MOjeAnHNM 3eMbaMa (y PpaHIlycKoj. Ha IpHMep) cMaTpajy fia
ce He pajH O rapaHipjamMa y 'mIpaBHOM cMmHcTy", Beh o "MopamHoj oGape3un"
H3JaBaola.

OnpebeHe nu3jaBe y mHcMMMa O HaMeépaMa MOLY ce CBPCTaTH y T3B. 'o0aBese
cpeficTaBa” — M3flaBanall oOchaBa afipecaTy OJJHOCHO KOPHCHHKY caMo To ja he yno-



76 Tpaso u npuepepa 6p. 11-12/95.

TpeOHTH CBa CpPe/ICTBa KOja My CTOje Ha pacrojaraky jla OHaj Ha Kora ce MHCMO
oHocH Oyjie Y CHTYaIlj1 /1a H3BPLINM cBoje 00aBese; OH He rapaHTyje J1a he Te oGapese
cTBapHO M OWTH H3BpuIeHe (1rro 6u OMna cajpxkuHa T3B. "oOaBe3e pesynarara’).
Hajuewntha cpopmynanja Koj OBAaKBHX MNHcaMa O Hamepama je ja he MOTHHCHHK
"YUHHHTH cBe IITO je Y kherosoj Mohin fa On npenysehe Ha Koje ce OJHOCH HACTABHIO
ca CBOJHM HOPMAaJTHHM akTHBHOcTHMA". Y Hajsehem Opojy ciyvajeBa MHCMa YOIILTe
He TIpel3npajy Koja 6H TO cpejicTBa H3jlaBanall TicMa Npey3e0 OJHOCHO Koja My
cToje Ha pacronaramy. [IpaBHa HayKa. a i CyJICKa IIpaKca Y MojeTHHAM 3eM/baMa KOH—
THHEHTAIHOT Npaga, o1ako uirpabyje cras [1a je OBaKBa H3japa MPEJICTaB/ba BHILE Off
"MopanHe" oOaBe3e —cMaTpa ce Jla je y MHTakby jeJHOCTPaHa H3jaBa BObe KOjOM ce
TipeMa KOpPHCHUKY Npey3nMa ojipebena obGaBe3a Kojy KOPHCHHK MOXE OCTBapHBaTH
Ty G0M cyjy). Ho. To Hije oOnuHa oGapesa nnahara. Beh je y nuTamy Iy>KHOCT 1a ce,
y rpaHuiiamMa MOTYRHOCTH. TIOMOrHe OYXXHHKY f1a HCITYHH CBOjY YTOBOpHY o0aBe3y
NnpeMa KOpHCHHRY, CBOM NMOBEPHOLLY. OCTEle. HApaBHO, 1a ce Y CBAKOM KOHKPETHOM
ciIydajy HCNuTYyje Koje cy To Mepe Onae notpeOHe u Moryhe, Te a il HX je H3flaBanall
MHCMA Mpefy3eo; TepeT AOKa3HBaka jla HUje TaKo YUITHHO, Ia je IYXXHHK 300r Tora
IIPOITYCTHO [1a U3BPILH CBOje 00aBe3e Kao H fla je KOPHCHHK 300r TOra NpeTpreo
LITETY, JIeXKH Ha caMoM KopHcHHKY. [Tpr ToM ce He cMe 3a00paBHTH Ha OCHOBHH CTaB
Ia je y nuTamy "rapaHiija cpeicrtasa”, a He "rapaHinja pesyararta”. OBo raequriire
1oceGHO BaKH Y CHTYAallIjaMa KaJla je H3faBarnall ITHcMa Y HeKoj oceOHOoj, YCK 0] Be3n
ca mpey3eheM Ha Koje ce NMHCMO OfIHOCH — Ha IIpHMEp. aKo je IHCMO faTo 3a
nogpebero npexysehe y koMe u3gaBanal uMa BehMHCKH yJleO HIH Ha HEKH ADYTH
HauuH o0e30ebeHo TpaBo ynpaBkawa H pacronarama ca A00HTH H3 MMOCIOBaka.
YKONHKO NMOTIHCHUK TIHCMa (a moceGHO Kajla je TO MajKa—[pyIITBO) 3Ha y TPeHYyTKY
13[IaBakba Id je OHaj 32 KOra JeMUil y HeMOBOILHO] TOM3MALM]H, OHJIa c& Ha OCHOBY CaMOr
npomnycra nogpebeHor npeayseha ga HCMyHH YroBop NpeMa KOPHCHHKY cMartpa
cMaTpa JOBO/LHHM JIOKA30M [a H3jlaBanall HHje HCITYHHO cBOjy "o0aBe3y cpecraBa’
(TepeT moKasmMBamka Ja je W3aBATIl 3HAO 3a CATYalLHjy NHiia 3a Koje rapaHryje je
flaTbe Ha KOPHCHHKY).

Kajia ce Ha OCHOBY TePMHHOJIOTHje KOja cé KOPHCTH Y IHCMY MOXKE 3aKJbYUHTH [la
H3[aBanall WMa HaMepy f[a uBplihe H MNpeln3HHje jeMud 3a cBoje mnopapebeHo
npenysehe, y nuTepaTypH (M cyAcKoj NMpaKcH Koja ce y H0j HaBOjH) HaHmas| ce Ha
MHUILUBbEHE J1a C€ U Jla/be paji 0 "o0aBe3H CpefcTaBa . an [a cajla TepeT JOKa3HBamba
j1a cy cBa 1ofloGHa 1 Moryha cpejicTBa npeMa nojipebeHoM npefysehy npefysera nexu
Ha CTpPaHH H3[aBaolla MHCMa O HaMepama, dopMynalHja MIcMa O HaMepama Koje
NMHCMO—MajKa H3/aje YrOBOPHOM TNapTHepy cBor mnpefy3eha-hepke ca oBakBHM
foMallajeM (MoBradere¢ YrOBOpHe OATOBOPHOCTH H3[aBaolie) OOHYHO je OBaKBa:
"H3papanan nucMa ce oGaBesyje a crtasi cpoje noapebeno npenysehe y nosuunjy na
NaaTH yXaH H3HOC OaHLM OJHOCHO Ja TIpefly3Meé Ha CBaKH Ha4yHH CBe LITO je
HEOIXOMIHO fla nojpeheHo npeay3ehe HCMYHU cBoje 00aBe3e HA HAYHH H Y POKOBHMA
KOjH cy yropopeHn". Ha oBaj HaunH ce, TOCPEHO, IPH3HAaje 1a MHCMO 0 HaMepaMa ca
HaBe[IeHHM cajipiKajeM IpeJicTas/ba "CKpUBEHY" YTOBOPHY TapaHIHjy.
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C 0631poM Ha OBaKBY MPAKCY H CTABOBE KOjH cé KPHCTATHIITY Y IOKTPHHH TpeGa
GuTH BP0 00aspuB NpH H3paju copMynalija nmicMa o Hamepama. Hbuxos Hedop—
MaTHH KapaKTep He 3HAYH Jla He MOXe 10hH y MHTame H YTOBOPHA OJITOBOPHOCT
H3/1aBaol@a OTHOCHO J1a OHa HeMajy i ofipebeHy npaBHy TeXHHY.



M3 nomaher npasa nocaosaiba ca H0CTPaINCTBOM

Bacrynaibe cTpanuxX A H npojaja pode ca KONCHIHANAONOT
CKIauIinTa

3acryname CTpaHiX muua y Jyrocnasmjn ypebeHo je 3aKOHOM O CIO/BHOTP-
FOBHHCKOM TocsoBawby (Cn. nuer CPJ 46/92, 49/92 — nenpapka. 16/93) — unaH 22 cras
2 1 unaH 37.

OBaj 00MNK CNOLHOTPrOBHHCKOT pOMeTa GHKe je e HHAcaH YpeooM o 3ac—
Tynawy crpanux mila y Jyrocnasujn (Ca. micr CPJ 51/92. 26/94, 61/94). Tlox 3acTy-
MakeM CTPaHIX Miia oa Ypeada noipasysMesa o0aB/bakbe N10CTOBA Y HMe H 3a padyH
CTPAHOT JIHLA, KOJH TIPETXOJIE 3aK/bYUIIBakhy YrOBOpa O KYIOBHHI H IPOAajH pole Wil
YTOBOpa O NpyXakby yCIyra, 3aK/LyYHBake THX YIOBOpa, Kao i 00aBbake I10CI0Ba
KOjH ce OJIHOCE Ha M3BpIIaBake THX YTOBOpa.

[pema 3axkoHy (unau 37 cras 1) n ¥Ypenon (unax 1 cran 1), 3acTynamem ce MOry
GasuTH camMo npeayseha it Ipyra npaBHa i@ Koja cy yIHcaHa y CyICKH perucrap 3a
obapbame Tor o0anKa CIMOJBHOTPrOBHHCKOT npoMeTa.

O0baBe3H eleMeHTH YToBOpa 0 3acTynawy cy (tmaHoBn 2 10 5 Ypenode) cy:

* Ha3mB H CEINIITE CTPAHOL Tl 0 foMaher mapTHepa

* npeaMmeT yroBopa (HasHadeHa poda H ycnyre) Te npapa n obaBese yro-
BOpHHX CTpaHa

* HaKHaja 3acTyNHHKa ("BHCHHAa NPOBH3Hje M OCHOBHIIA 33 H3pavdyHaBambe
nposusuje”)

* opipeaba 1a 3aCTYNHIK HMa 11PaBO Ha MPOBH3H]jY If KO CTPAHO THLE 3aK/byUl
nocao 0e3 mweropor yuyeurha Te Ja HMa cTpaHall o0aBe3y fa O TaKBHM
nocnopliiMa obapeluTaBa 3acTynHHKa (o0aBe3a "cTpaHOr JHLA 1a ClameM
komnuje akType pemoBHO oOaBemITaBa 3acTYMHHKa O JHPEKTHO
3AKJbYUCHIM MOCTOBHMA, OJTHOCHO O NMOCTOBHMA 3aK/bYUCHHM Oes nocpe—
AOBak-a 3acTYIMHUKA")

* ofipefda fa ce yroBop 3aK/byuyje 3a 3acTyNatbe Ha 1eJ10] TEPHTOPH|H 3eMJibe
(a ako je y nuTamy poda, jla je TO yroBOp O TeHEepaTHOM 3acTyNaky 3a 1eo
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MTPON3BOAHI NMPOrpaM i O HCKILYYHBOM 3acTylamwy); o obaBe3e 3acTynama

LeTor NPOU3BOJHOT nporpama Ypenba je y unany 4 yrspaunia ofpehene

H3y3eTKe (aKO CTPaHO JHlle HMa BHILIEC NPOHM3BOJHNX NMpOrpama ofi Kojux

CBAKH NPEJICTaBja 3a0KPYXKEHY TEXHOJOUIKY LEeNHHY WIH aKo ce YroBop

3aKJ/byuyje ca CTpaHieM Kora cy "pasnuunTi Mponssobauu osmactiian 3a

npojajy m»IXOBIX Nponspoaa’”)
* JIaTYM 3aK/byueia YroBopda, JaTyM CTYNara Ha CHary Il POK Ha Koju  ce

YTOBOp 3aK/byuyje (POK He Moxe OuTH Kpahit O]1 jejiHe rojinHe)

* onpenba o pelnraBpamy Cloposa.

3acTynHuK je myxaH fa oGe3beiit cepBiic, MOTPOLIHI MaTepmjali, npuéop n
pesepBHe [eN0Be 3a OApPXKaBamke yBE3eHE ONpeMe H TpajHIX fobapa 3a IHYHY
MOTPOILK:Y 34 NEPHOJI Ol HajMarbe TPH rofiHe (11aH 37 cras 3 3aKoHa, unak 6 Ype-
aoe).

YroBop 0 3acTynary Mopa OHTH 3aK/byUeH Y IMHCMEHO] (POPMIT T€ €BHJIEHTHPAH
KOJI CaBe3HOT OPraHa Ha/IIeXHOT 3a NOCN0BE eKOHOMCKIX OIHOCA ca HHOCTPAHCTBOM
(unan 37 cras 2 3akoHa). [To Ypedu, eBHAeHTHpabe ce BPIII TaKO LITO ¢e YTOBOPH
AOCTaB/baJy HAJIeXXHOM OpraHil, a o0aBe3a BaXH H 3a H3MEHe H JIONMyHE YroBopa
(4nax 16).

[Ipogaja poGe ca KOHCHTHAI[HOHOT CKMAHIITa YBpIITEHa je IO 3aKOHy y
CIIOJBHOTPrOBHHCKH TIpOMeT (4iaH 37). Ypeada o 3acTynakwy cTpaHux juua y Jyro—
CIaBHjH OJHOCH ceé H Ha YroBope O Npojaji cTpaHe pobe ca KOHCHTHAlHOHOT
cknaqmmra. ITox pobom Koja ce npojflaje ca KOHCHTHAIMOHOr cKiajuira Ypenba
MoApasyMeBa OMpeMy. TpajHa fodapa 3a JTHUHY ynoTpely, pe3epBHe [enoBe, CHpPO—
BHHE H PeNpOIYKIHOHH MaTepHjad, FOTOBe JeKOBe H MEIMUNHCKH H CAHHTETCKH
IOTPOILIHA MaTepHjal.

YToBop o npofiaji pode ca KOHCHIHALHOHOT CKITA/IAIITa MOpa. TIOpej eeMeHaTa
KOjH Cy NPOIHCAHH 3a YTOBOP O 3acTyMakby. caipXXaTH jou i crnefehe cacrojke (unaH 8
cTaB 2 Ypende):

* BpeIHOCT pole Ha KOHCHTHAHOHOM CKIafuiuTy (HCKa3aHy y CTpaHoj

BamyTH) ca crieuuarainjom pode,

* Mojaly O TOME KOJHKH Cy H KOja CTpaHa CHOCH TPOIIKOBE TpaHCIOpTa H

OCHTYpaka y TPAHCIIOPTY Te OCHIYparha po0e Ha CKIauILTy.

W 3a yrosop o mpopaju poGe ca KOHCHIHALMOHOT CKIA[HINTa MPOTHCaHa je
nucaHa c¢opma Te obGaBe3a 3acTYMHHKA fa TNPHjaBH YrOBOP M H-ETOBE H3MEHE
HAaJIJIEXXHOM CaBe3HOM OpTaHy.

Ipomicu koju ypebyjy nocnose 3actynama opebyjy # Mofien 3a OBaKBy BpCTY
ofHOca oMahHuX JiHla ca cTpaHHM napTHepuMa. HaseieHn 3akoH u YpenGa uay o
flame Te MPOIHUCYjy i oDaBe3HH caipkaj yroBopa Koju jjomMaha mmua, y cBojersy 3ac—
TYIHHKA, 3aK/bYUyJy ca crpaHiiMa. To ce ynHE HaGpajambeM eleMeHara yropopa Koje
cTpate TpeOa J1a yHecy y yrosop, I0K ce cTpaHaMa OcTaBJba [1a Oflpefie cajpskaj THX
OfipefiOH (BHCHHA NPOBH3Hje, HAYHH pelllaBarba CIIOPOBa); MehyTHM, y MOjeINHUM
cIydajeBHMa TaYHO ce IPOIHCYje KaKBO Ce PEIlIere MOpa YHETH Y YTOBOp (AyXHHa
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poKa, oOnM 3acTynara i fip.). OBo je peliere, MebyTHM, H3T0XKEHO jaKOj KPUTHIM,
jep HeMa HHKAKBOT ONpaBfiakha 3a OBAKBO OrPAaHHYaBake ayTOHOMHJE BOJLE CTpaHa
(HEe MOXKe ce OITOHETHYTH Kakap OH HHTEpeC IpKaBa MOr/la HMaTH Jla H OBa MUTama
pery/iie OJHOCHO J1a y mwiuX ynasu). [ToceGHo 3abpumaBajy oHe oapeide nporuca
KojuMa ce ypebyje oGaBe3Hu cajipkaj yroBopa, a Koje fiajy pelera cylnpoTHa 00IH—
TalHOHONPABHOM CHCTEMY (Ha IpHMED. POK Kao o0aBe3aH elleMeHaT YyroBopa, caMo
€KCKJIY3HBHO U FeHepasIHO 3acTyame i TO 3a 110 NPOM3BOJIHH NPOrpaM 3acTyNaHor).



3a noxkymeuranmjy

¥Yrosop o ocnuBaiby MelioBuTor npenyseha ca crpanum
yyewlieM y 00JHKY 1eONHYKOT PYLITBA

3akoH o ctpannM ynaramuma (Ca. CPJ 79/94) nosHaje iBe Bpere akaTa KojuMa
yJara4n YOKBHDY]Y cBOje apaHXXMaHe O CTPaHiM yJarawmiMa — YTOBOP O YiIarawy
(KOjH ce OIHOCH Ha ymarare cpeficraBa y npejysehe 3a 3ajeHIUKO MTOCIOBakLE, T). Ha
T3B. YTOBOPHO yJarame), Té YroBOp O OCHHUBaWY (KOjH ce OJHOCH Ha OCHHBaH:e
npegyseha Tj. Ha ynarake Ha KOPMOPATHBHO] OCHOBH), Y CIy4ajy CONCTBEHOr
npefy3eha crpaHila. Kajga ce NOjaBibyje jeflaH HHBECTHTOP, YMECTO YroBopa 3aKOH
NI03Haje OIUTYKY O ocHuBamy (4nad 17). M3 HaBefieHe nofene HCK/bYYEHH Cy, Vel
HEJIOCTATaK Y MpaBHOj TeXHHIH 3aKOHa. ApYrH OOMILH yIaraha, a Tpe cBera KOHIl—
ecHja Te chHHAHCHpame NpojeKara (3a Koje ce. Takobe, Maga TO 3aKOH He MOMIHe
H3PHYHTO, MOPA 3aKJbYHYHTH YTOBOP).

3aKOH 0 CTPaHHM yjarambiMa FOBOPH O YTOBOPY O OCHHBaY, aii Tpeba y3eTH f1a
OBaKaB yropop oOyxBaTa He caMO YTOBOp O OCHHBaky INpefyseha, Beh m yrosop o
THPEKTHOM, BJIaCHHYKOM yJaramy y npefysehe no apyrum merojaMa (Ha npHuMep, y
ciy4ajy nosehama Kanurtana seh nocrojeber npefyseha, crpanai xoju je seh ynarau,
BPILH JOJATHY YILIaTy H Tako nopehasa Opoj cBOjHX aK1jHja OJHOCHO CBOj YJIOT H YeO
y mpenysehy; ako npegysehe nopehasa KanuTtan, cBOj KamuTal MOTY YIOXHTH | JTHIIA
KOja 10 Taja HHCY HMaJsla CBOjCTBO yjiaraya).

Canpxaj yroeopa O OCHHBamy npefy3eha ca cTpaHuM ydelrheM NPOMHCaH je
4naHoM 20 3aKkoHa O cTpaHuM yiaarawmuMa. Ho. 3akoH He Jlaje calpXKuHy yroBopa,
OJIHOCHO ODaBe3Ha YITyTCTBa Kako IOje/lHHa NHTamba Tpeba pery/lHcaTH, HHTH Jaje
NpaBuia Koja he ce NPHMEHATH aKo CTPaHe MNpOITycTe 1a Moje/IHHa MHTakba ypesie yro—
BOPOM (HJIH CTaTYTOM). Y MOIJIeTy caip:KiHe YroBOpa O OCHHBamby 3aKOH O CTPaHIM
ylaramHMa NPakTHYHO MOHaBba oipeade 3akoHa o npeny3ehnma (unau 82), anm He
yKasyje Ha OCOOEHOCTH JIPYIITBa ca CTPAHHM YIOTOM HHTH Ha OCOGEHOCTH OHOCa
CTpaHOT W JoMaher ynaraua Koje TpeOa ypeauTH yropopoM. TaMo e uie fabe ol
3akoHa o npeiysehnma, 3aKOH O CTpaHHM ylarawmHMa NpPOINCYje Kao 0OaBe3HH
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cafip)kaj YyroBopa M elleMeHTe KOje je TEIIKO MPHXBATHTH (Kao IITO je, Ha NpHMEp,
ofpenda o muily onairheHoM 3a 3acTyname npefyseha — To ce nurame ypehyje, no
TMpaBHIIY, OITyKaMa opraHa npejyseha).

YroBoOP O OCHUBAILY MEIWOBUTOT IMMPEAY3ERA

3A - " n.1o.. bBeorpan

OBaj YTOBOp CauHH:EH je 199_. y Beorpany usmeby:

1) Tpemyzeha .J1.o.0.. Beorpar,

2) Lud.,

3) Ltd.,

A iiir

(y mamem tekcry Ilpemysehe 1.0.0 ce o3HavaBa Kao 'momahu
OcHHBau", a Lid. u Ka0 "CTpaHH OCHHBa4H". @ CBe

CTpaHe O3HAYABAjy ce 3ajeTHHUKH Kao "ocHuBaun")

yjian 1 — npeamer yropopa

OcHHBauH Cy CaryIacHH Jla OBHM YTOBOPOM OCHYjy npeaysehe Kao JeOHHYKO
ApYyLITBO ( y JabeM TeKcTy "mpefysehe” ). Te CXOOHO TOME ypeJie MHTamka MoCTyKa
OCHHBama 1 pajia npeayseha.

ynad 2 — pupma

[Mpenysehe he mnocnosatn mnop cupmom: Ilpemysehe 3a
" n.4.. beorpan. yi. Op. __.

yaan 3 — ceqnmiTe

Cepnurre npejtyseha 6uhe y Beorpany. y ymum Opoj __.

ynai 4 — genarnoct

HenatHoct npefyseha je (mpema JeinHCTBeHO] Knacn KAl e1aTHOCTH):

[Mopen nenatHocTA 13 crasa 1 oBor wiaHa, npefysehe he oGapmati un crefehe
CIOJLHOTPrOBHHCKE 1OC/IOBE:
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Yenosn 3a 00aB/bake CHOBHOTPrOBHHCKOr HpoMeTa ofpefnhe ce ONHITHM
aKTOM y CKMajty ca cTaTyToM npefyseha (y famemM TeKCTy: CTaTyT).

yjaan 5 — Tpajaine

IIpemy3ehe ce ocHuBsa Ha HeoapeheHo BpeMe. Ma 1 Tpajakke OBOT YTOBOPa Hilje
OTPaHiYeHo.

yian 6 — ocHOBHA FaaBnuna (ocunBauku (o)

OcHopHa rnaBHILa (ocHIBauUKH poHA = KamiTan) npejiyzeha o0yxBaTa cpe/icTsa
HEONXO/IHa 33 HEelMOBO OCHIBAKE It 10YeTAK paja, a yrphyje ce y H3HOcy of
JIHH. .
Hawii nosehama OcHOBHE rNaBHIiLEe YTBphYje ce cTaTyTOoM.

ymaan 7 — peomnie

H3Hoc ocHoBHe rrnasHile npnbasihe ce N31aBamkeM I OTKVTIOM PENOBHHX
DeOHULa, cBake )" HOI\[IIHE!J'IHOj Bp{‘),"[HDCTH on mmapa.
Heonuue he rmacuTi Ha HMe 11 TpeHocHbe ce HHI0CAMEHTOM.

yj1an 8§ — oclnuBauKy Y.ao3n

domahn ocHBau he oTKynHTH JEOHIIA Y YKYITHOM HOMITHATTHOM H3HOCY

JHHapa YIIaTOM Y TOTOBOM.

Ltd.. Kao cTpaHH OcHIBaY, OTKYyMithe NIeOHHIa y

YKYITHOM HOMHIHATTHOM H3HOCY Ol JIHapa YIaaToM Y roToBoM u3Hoca of JEM
(ILITO je MPOTHBBPEIHOCT AIHAPa MO 3BaHHYHOM Kypcy).

Kao cTpaHi ocHuBaY ke ...

o1

yjaan 9 — GanKa 3a YOHC M YIIIATY KanuTaja

Tomahu ocHEBAY je Ty:KaH, y pOKY O/ 8 laHa Ofl CTylama Ha CHary OBOTr yroBOpa.
Ila CKJIOMI YTOBOP ca NMOCIOBHOM OaHKOM y Beorpany ( y gambeM Tekery "0aHka") o
oTBapaky pauyHa, Koji he riacaTn Ha fpefysehe. Te KojuM ke ce OaHKa obaBe3aTu jia
y HMe H 32 pauyH Ipejyseha yniicyje 1eOHMLe H I3/1aje O TOME MOTBPIe. IIPHMa yIiaTe
Ha payyHe Te cacTaBH H3BEILTaj O CTaby YIUIaTa Ha JaH HCTEKa pOKa 3a yIjaTty H
KOHAYHY H3BEIITaj O YITATH CBHX J€OHNIa, Y KojeM he nckasati 1 oOpavyyH Kamara.

¥ Tom yroeopy ypeanhe ce H NHTaka OpoyaBatha yrTaheHHX cpeficTaBa y UMe 1t
3a pauyH npenyzeha Te npefgpuneTH oBnalherhe JoMaher oCHEBaYa Jla Y yTOBOPHOM
ofiHocy ¢ GaHKOM Jefyje Kao IMyHOMOhHHK 00a OcCHHBa4a Te¢ y MME H 3a pavyH

npenyseha.
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yiaan 10 - ynue neonnua

Homahu ocHuBau je myxaH ja Oe3 ofrabama obGaBecTH ocTane OCHHBaye Mpe—
IIOpPYYEHHM MTHCMOM O TOME /1a je YIOBOJBHO CBOJjOj 00aBesH 13 wiaHa 9 OBOr yroBopa
Te Jla UX 1M030Be Jla Kol GaHKe obaBe yIHC JeOHHIIA.

Jeoninle Mopajy ynucaTH CBH OCHHBa4H I TO Yy OHOM OpOjy Ha KOji cy ce
odaBe3asii OBHM YTOBOPOM.

JeoHulle ce Mopajy yrHcaTH Y poKy of 8 laHa of1 IpHjeMa Mo3HBa U3 cTasa 1 oBor
qjlaHa.

O 006aBLEHOM YITHCY jleOHH1[a, DaHKa he H3aTH MOTBPAY.

aian 11 - npekopayeibe poka ynuca

AKO HEKH OfI OCHHBaYa He YIIHIlE JEOHHIE KaKo ce o6aBe3ao y ynany 10 oor
YroBopa, CBakH OfI OCHHBaYa HMa IpaBo /1a HAKOH IITO OCHABAaYa KOjH HAje ACIYHHO
o0ape3y ITHCMEHO 1030Be [1a y HAKHAJHOM POKY Ofl 5 laHa TO YYHHH, YIHIIE Y CBOjE
HME H 3a CBOj payyH OBe JICOHHIIE Koje OU HEHCIyHebeM o0aBe3e YIHCcaBamka OCTale
HEYNHCaHe.

AKXO ce He yTHUIy cBE IeOHHLE Y poKy off 10 gaHa ofl cKiamama OBOT yroBOpa.
cMaTpahie ce fa ocHHBame Npefy3eha HHje ycmeno, a oBaj yrosop he ce cMaTpath
PacKHHYTHM, OCHM aKO OCHHBa4H JIOMyHOM OBOT YTOBOpa He Ofipefie ipyraumje.

ynan 12 — yniata geonnna

OcHuayn he oGaBHTH ynnaTy ymHCaHHX IeOHHLA Y POKY 07 8 JlaHa Off TpHjeMa
obaBellremha J1a cy yIncaHe CBe JIeOHHIIE.

yjan 13 — npekopayelhe poKa yniare

AKO OCHHBa4H He yIUIaTe yIlicaHe JIEOHHLE Y POKY U3 4naHa 13 oBor yrosopa.
Iyryjy H 3aTe3Hy KaMaTy 110 CTOIH YTBpHEHOj MpONHCAMa O BHCHHH CTOIe 3aTe3He
KaMarTe.

H3Hocu ynnaheHux KamaTa npunajajy npejysehy u yrahyjy ce Ha BeroB paduyH.

AKO ocHHBauH y poky of 30 gaHa Off cKjamama OBOT YrOBOpa He yILtaTe cBe
yIHCaHe JleOHHlle, cMaTpahe ce ja mpefysehe Hije OCHOBAHO, OCHM 4KO OCHHBA4{
Apyraudje He ofipefie IONMYHOM OBOTr yroBopa. OcHHBa4YH KOjH CY YIUTaTHIH JEOHHIE
HMajy TpaBo Ha nospahaj ynnaheHHX H3HOcCAa H Ha KaMaTe Koje OH 0oOHIH ja cy
yiutaheHe H3Hoce p:Kaii Koj OaHKe OpouYeHe 3a BpeMe Ofl YUHELEHE YIIaTe J0 NOB—
paTKa OHora IITO je yIiaheHo.

OcHuBaYH KOJH HUCY YIUTATHIN OHO Ha LITO CYy ce YIHcoM obaBe3ani, ob6aBesyjy
ce Jla CONHMIapHO HCIIaTe Te KaMaTe OCHHBauYMMa KOjH ¢y ¢BOjy 00aBe3y HCMYHUITH.
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ynan 14 — ocnunBayka CKYNIUITHIA

Homahn ocHuBay he ca3paTh OCHHMBAuUKy CKynuITHHy npemyszeha kama OGymy
yiaheHe cBe JleOHHLE TaKo 1a ce CKYIMIITHHA OJIPXH HajKacHIlje Y poKy ofi 7 laHa of1
7laHa Kafa oji GaHKe NPUMI U3BELITaj 1a ¢y CBI Y1031 yrnaheHi.

Y nosuBy 3a OCHHBAYKy CKYNIITHHY MOpajy OHTH HaBeJleHH MEeCTO M Bpeme
OfIpKaBarbd CKYNTIIMHE T€ JHEBHU pef. Y mpmiory Tpeba JocraBHTH POTOKONH]jY
n3pellraja 0aHKe O TOMe fla ¢y ynnaheHyu cBI yNO3I. Te M3BEILITaj O TPOIIKOBHMA
YUHEEHIIM Y CBPXY OCHIBaM-a npey3eha, HactanimM 10 JaHa Oip:KaBarka OCHHBAUKe
CKYIILTHHE,

OcHnBauka ckymuritHa he nmarn cnenehn qHeBHu pe:

1. IMeHOBame NpejiceTHAKA CKYNMUITHHe npejry3eha;

2. IMEHOBa-€e 3alliCHIYapa H OBepaya 3anicHiKa;

3. sepudcuKatiija myHoMohn myHoMohHHKa OCHHBaYa;

4. pasMaTpasse 1 O[UIyuHBambe O H3BelITajy GaHKe H OHIaHCy CpeficTaBa YHeTHX Y

npenysehe;

. pasMaTpame H OINTyUHBAE O NPeIy3eTHM PaJilbaMa Ha OCHIHBamy
npenyseha;

. MOHOILIEKE CTaTyTa npefyseha;

. IOHOILIEHhE NMPaBITHHKA O CIIOJbHOTPrOBHHCKOM TOCIOBaY

. u300p ynpasHor odopa npeyseha;

. HMEHOBake THPeKTOpa npefyseha.

OcuuBauka ckyniuTHHa ofpxxahe ce y Beorpajy. Ha GIkoj ajipect Kojy ofpenu
nomahn ocHHBaY.

[Ipaso yuelrha Ha OCHHBAYKO] CKYITIUTHHH HMajy OCHHBAuH npemyseha xoju cy
VILTAaTHIH CBE [EOHHIIE KOje cy YIHCATH OJHOCHO MOrY HX 3acTyNaTH HHXOBH
IYHOMOBHHIL ¢a YpeTHOM ITHCMeHOM ITyHoMOhH Y K0joj TpeGa /1a ce HaBefie Kora 3ac—
Tynajy. y Kojy CBpXy Te ia cy oBnariheHH 1a [1acajy y Me OCHIfBava.

Csaka yninaheHa JeOHHIa aje MpaBo Ha jeflaH rac.

OcHHBayKa CKYNIITHHA MOXe JOHOCHTH Ba/bdHe OIUIyKe aKoO joj NpPHCYCTBYjY
OCHMBa4H H/TH MyHOMORHHIH OCHHBaYa KOjH 3aje/lHO HMajy iBe TpehiHe Hin BHIIE
JIEOHHLIA.

Onnyka Ha OCHHBALKO]j CKYIIITHHH CMaTpa ce JOHETOM aKo 3a By [Jacajy
OCHHBAa4¥ KOJH 3ajeJHO UMajy JBe TpehHHe WIH BHILIE IeOHHIIA.

OcHuBayka CKyNILUTHHA Lie H3aGpaTH CBOT MPEJICe[HIKa OMaX I10 NMpenacKy Ha
JIHEBHH pe[l CKYIIIIITHHE.

[MpenceHuK OCHHBayKe CKYMIITHHe yTBpAnhe Ha IOYETKY pajia CKYIILITHHE
MOX€ JIH CKYMILITHHA BaTbaHO OJLTYYHBATH, Tj. 1a JIH CY MPHCYTHH OCHHBAYH, OTHOCHO
NyHOMOhHHIIH OCHHBa4a KOjH 3ajeJHO UMajy JiBe TpehiHe WIH BIfILE I€OHAIa, jecy JIH
JIeOHHLIE YpeHO yrnaheHe, Te HMajy 1M MyHOMORHHUIM OCHIBAYa BarbaHe MyHOMOKH.

3anucHUYap M OBepay 3allHCHHKA MOpajy OHTH MyHONEeTHa JIAIIA.

Lh

D 0O =1 On
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O pajly ocHHBauKe CKYMNIITHHE BOAN ce 3anucHuK. Ha kpajy panga ckynurrixe
3AMHUCHUK TOTIHCY]Y MPEJICEHUK OCHHBAUKe CKYINILUTHHE, 3alliCHHYap M opepay
3allHCHHKA. HPCIII-IC 3allHCHHKA 1OCTaB/ka C&€ OCHHBAYTHMA.

M3popHUK 3anmHMCHHKa YyBa ce Yy KbH3H 3allMCHHKA Ca CEJIHHIA CKYNUITHHE
npeysha.

yjan 15 — cratyrt npeay3eha

OcHuBa'N ¢y carnacHi ¢ THMe fla nipefysehe uMa cTaTyT Kako je To yrepheHo y
NPHIIOLY KOjH je cacTaBHI 1e0 OBOT YrOBOpa.

yaan 16 — opran

Oprann npegyseha cy ckyniTHHa, ynpasHi oadop i AHpeKTop npefyseha.

CacTaB CKYNIUTHHE, 3aCTyNae OCHHBaua Ha CKYIIUTHHH. NpPaBO Ca3uBarsa.
KBOPYM, HaJIMIE3KHOCT, HAa'iH OITyUlBarba Te JIpyra MHTarka pajia CKYIILITHHE ypebyjy
ce cTaTyTOM npeny3eha.

Bpoj unaHosa it cactas ynpaBHOr of0opa. HaulH H300pa. MaHIaT, HajIeXHOCT,
HauiH OJITyuliBara Te ocrana NnuTama (YHKIHOHNCaka OBOr opraHa npefyseha
ypebyjy ce craTyToMm.

JupeKTop je MocIoBOjHH oprad npefyseha. YcIoBH H MOCTYNaK HMEHOBaHa,
MaHJaT I HaJINeKHOCT THPEKTOpa Te pyra NMITaka Ofl 3Haudja 3a HkeroB pajl. [Ipasa.
o0aBe3e H OITOBOPHOCTH ypebyjy ce craTyToM.

[psu jupextop mnpeayseha Ouhe HMEHOBAaH Ha OCHHBAUKO] CKYIMLUTHHH
npepy3eha. Ilpen mupektop he nmati cBa npapa, o0aBe3e W OITOBOPHOCTH MpeMa
cratyTy. OpnanrheH je 11 3a yHHC OCHHBawa npemy3eha m JPYIHX peneBaHTHHX
UHILEHHLA Y pericTap npejyseha Ko HafaexkHor cya.

Ipentysehe Moke nMaTH pajHUKE ca T10ceOHNM OBMalihehnMa H OIrOBOPHOC—
THMaA.

yi1an 17 — npaBa # oGane3e ocuuBaya

Cpakn OCHHBAY HMa NpaBo OJIHOCHO o0aBe3y f1a:

— yuecTByje y YNpaBbaky IOCIoBamkeM npetyeha Ha HaulH IpesubeH OBHM
YCOBOPOM H CTaTYTOM

— yuecTBYje V pacrojiei JOOUTH cpa3MepHO CBOM yiemy yipenysehy u y ckmany
ca OJUTyKaMa opraHa npejyseha JOHETHM  Ha OCHOBY 33KOHA I CTaTyTa

— yuecTByje y pacrojien HMOBHHe npeTy3eha 1o keroBOM NMPecTaHKy CPasMEPHO
yaeny y npejtysehy.

CrpaHi OCHHBau HMa NPaBo Ja H3HECe Y HHOCTPAHCTBO Jieo 100HTH npefy3eha
KOJH My MpHmajga 1o crasy 1 OBOr uJaHa Te €0 HMEOBHHE KOJH My TNpHIaja no
npecTaHky npemryseha.
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uiaan 18 — craryene nposmene u npomeiie o6anka npenyseha

O cnajamy npejtyseha ca ApyrisM APYIITBOM HITH MPHITajatby APYTOM JIPYIIITBY Te
O TMPOMEHH cTaTyca 1 00aHKa OYUyje CKYIMIITHHA npejlyseha Ha oOpasnoxenn
NpeIor ynpasHor oadopa npejyseha.

yaan 19 - TpomkoBr ocunBaisa npejayseha

TpolxoBe y Be3i ¢ OCHIBaMkEM I MOUETKOM pajia ipeysehia, Hacrane o 1aHa
VitHca npefyseha y cyicki perucrap, cHocnhe poMahn ocHusat.

uaan 20 - npenoc npasa 1 obasesa

OcHiBau MOXe IPeHeTH cBOja Mpasa It 06aBese 13 YroBopa Y LENOCTH 1IN 1oje—
JITHAYHO HAa JIPYTOT OCHITBA'A, d Ha JIPYTa A1 NMojl YCTOBHMA Npe/IBUHEHIM CTATYTOM
npeayseha.

He cmatpa ce npeHocoM npasa i 00aBesa U3 oBOr yroBopa Tpehen minly 3a Koji
je moTpedHa carnacHOCT OCHIBAYa. CIyuaj Kajl OHH rnpeby Ha YHHBEpP3alHOT CyKlie—
copa.

yian 21 - oaropopnoct npeayseha

3a cBoje obaBe3e npejty3ehe oaropapa cBOjOM HETYKOMHOM HMOBHHOM.

yian 22 - cuolleihbe pu3nka i nokpule ryouraka

Henanmatusa notpaxkupaka. pH3NUN H3 MOCnoBaka 1 ryduuy npepyseha
TIOKpHBajy ce Ha caelehll HaulH H OBHM PeJIOM:

1. u3 npuxoja ocTBAPEHOr TEKYRIM MOCTOBAEM

2. W3 cpelcTaBa pe3epBi npefyseha

3. U3 cpejicTaBa OCHHBAYKOT (DOHA aKo cpeficTBa 13 Tauke 1 | 2 HUCY IOBOILHA.

Opranun npefyseha Iy HH ¢y fla y3 leTa/bHO 00pa3noxerne 00aBecTe OCHIBAYE O
Kopuuhemy cpeficTaa 3a nokpuhe pr3uka it ryOGuTKa 13 nocnoBamba npefyseha.

yaan 23 — u3melle 3 jonyle yropopa

Hszmene n JIOITYHE YTOBOpa Ba/baHE CY aKO Cy CallHeHE Y IMTHCAHOM OﬁJ’I[LK}’ H aKo
HX NNOTONHIITY OBJIalTheHi BACTYITHHLH OCHHBA'A.

yian 24 — ge MMy na HHIITaBocT yropopa

Y ciayyajy 1a fobe 10 HHIITABOCTH je/IHe MM BHILIE OfpeiOH YTOBOpa, OCHHBAYI
he oMax NpHCTYNHTH NPEroBOpPHMa Jla HHILITaBe ofipesiGe 3aMeHe ipyruM Bofiehn npn
TOME payyHa O TOME Ja ce H3MEHeHHM ofpendaMa MOCTHIHE HCTH CTyNam
3aJI0BO/LEH:A HHTEPECa OCHABAYA, AJTH HAa HAUHH KOjH j€ JOMyIITeH.

AKO ce He MIOCTHTHE CATrJIaCHOCT O HOBHM Ojlpe/iGaMa YyroBopa y poxy ofi 15 naHa
IO HAaCTaHKY HHILTABOCTH, CBAKH OCHUBA' HMAa NPABO Jla pacKHHe YroBop, ako ce 6e3
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HHIUTaBHX OfIpeiOH He OM MOrnH nocTHhu UHBEBH YroBopa KOjH Ccy HHME
IIOCTaBILEHH.

ui1an 25 - pemiasalbe Cnoposa

YTOBOpHE CTpaHe caracHe Cy C THM Jla 3a pelllaBake CBAKOT CIopa KOjH HacTaHe
13 OBOr YrOBOpa HIIH Y BE3H C BHM, YKbY4yjyhu B CNOPOBE O HErOBOj BabaHOCTH,
HajnexHa Crio/bHOTpropuHcka apOutpaxa npu ITprspefiHo] KoMopH Jyrocnaguje.

ApOnTpaxa he 3aceiatn n olyKy floHeTH Y beorpagy. ApOHTpaXHH NOCTynaK
he ce BOIUTI Ha CPIICKOM je3HKY. a OflTyKa apOuTpaxe he GHTH KOHauHa.

yian 26 — npenucKa ocnupaya

Buno koje caomrewse namehy ocHnBaua Onhe Ba/baHO caMO akKo je YUHEEHO
MperopyueHHM MHICMOM HJIH TeJeKCOM. TelerpaMoM. TeledakcoM H I0CIaTo Ha
ajipecy ajipecarta HaBeJICHy y OBOM YTOBOPY.

CBaky OCHHBAu JIy’KaH je ja 0Ge3 oj/maramka jaBH OCTalHM OCHHBAaYHMa CBAKY
TIPOMEHY ajipece JI0 Koje OH JOILIO 3a BpeMe Tpajarba yroBOpa.

yian 27 — eTynaibe yropopa Ha cHary

OBﬂj YTOBOp CTYIa Ha cHary Kaja ra rnoTmnHiry OCHHBAYH OJHOCHO opnanbeHn
3acCTYITHHIIH OCHHBAYa.

yjan 28 - npecranak yropopa

Be3s oG3npa Ha ofpendy unaHa 5, oBaj yropop he npecrati:

a) Kaja OCHHBa4{ YTBpPfe [la He TMOCTOje YCITOBH HHTH HGHXOB HHTEpecC 3a fabe
nocioBame npejyseha Te 0 ToMe TOHecy OILTYKY i PAacKUHY OBaj YTOBOP;

6) Kaja HacTaHy clTydajeBH y Kojuma npefyseha npecraje ca pagoM no mpon-
HCHMa.

IIpasa n obaBe3e OcHIBAYa y cyuajy npecranka npefyseha ypebyjy ce cratyToM.

yjaH 29 — cacraBiii fleo yrosopa

[Mpunor (HauptT cratyTa npe/y3eha) YHHH cacTaBHH 160 OBOT YTOBOpa.

ynan 30 - jeauk yrosopa

OBaj yroBop je caqiH-eH H IIOTIIHCAH Ha CPIICKOM jE3HKY.

3a cBpxe KopHilthewa Ofl CTpaHe CTPAHHX OCHHBAaYa CauyHHeH je H INapacdHpaH
[pPEeBOJ] YTOBOpA Ha eHryIecKH je3uk. [Jomahnu ocHHBAu jaMuu [a je eHTIeCKH NPEeBOJ
YroBOpa Y CBEMY carJacaH CpricKOM OpHIHHAIY.

OcHHUBaAYMU:



I'nocap

Debt/equity Swap (KoHBep3Hja. lIpeTBapae NOTpaXXHBakka y yJor)
(TEpMITHH Ha €HTJIECKOM je3NKY)

KomBsep3uja nHoctpaHor ayra y ynor ("debt—to—equity") je TpaHcakimja y Kojoj
ce MOTpaXKUBame H3PAXEHO Y CTPaHO] BaNyTH 3aMemyje 3a JIOKATHY BaJyTy
3eM/be—/Ty’KHIKa, Tla ce Ta JIOKajHa CpPeCTBa KOPHCTE Kao JHpEeKTaH YJOr Y
nomaha npefyseha. 3anpapo. nopepunai no Ayry (Mo NMpaBHiay H3 KPEAHTHOT
OJJHOCA) Ha CeKHYIapHOM (pHHAHCHJCKOM TPXKHILTY NPOjiaje, Y3 MHCKOHT, CBOje
NOTpaXXHBamke NIOTEHLUMjaTHOM ynarauy y oapebeny 3emmy. Bymyhu nnsecrurop
KOHBEPTYje 3aTHM IIOTpakHBake y HalHOHAIHY BAamyTy 3eMibe Y KOjy ymaaxe H
Tako Jo0HjeHa cpejIcTBa HHBECTHPa Y ofipeheHn npojexat ogHocHo npefy3eke.

Ha 13B. CeKHy/IapHUM TPXXULITHMA Y CBETY IOTPakHBakha HHOCTPAHAX TOBEp—

HIala 1o penporpaMHpaHuM KpelnTHMa JaTHM jYTOCIOBEHCKHM cyOjeKTHMa
IIOYEJTH Cy [OHOBO J1a ce Hyfle H NPOfajy.
ITo jyrocioBeHCKOM 3aKOHY O CTPaHHM yarawkHMa, "CTpaHo JHIe MOXe THPeK—
THO MHBECTHpaTH Yy [HHAape cTeueHe OTKYNIOM M KOHBep3HjoM o0aBesa
(norpaxmuBama) Mo opebeHnM HHOCTPaHAM KpeTUTHMAa OIHOCHO KOHBEPTOBATH
CMOJbHH YT Y CKJafly ca caBe3HHM 3aKOHOM' (umaH 3 crap 2). 3aKOH KOpPHCTH
TepMHH "oDaBe3e" (ay 3arpajiy fojlaje TepMIH "NMOTpaxnBama'"); MebyTHM, paju
ce O KOHBEP3HjH NMOTPAaKHBaka, a He 00aBe3a — JYrocIOBEHCKH MPOITACH KOPHCTe
KOJIOKBH]JAJIHY TEPMUHOIOTH]Y, YCTalbeHy Y MehyHapOIHO] IPakcH, Koja yMecTo
Jla TOBOPH O KOHBEP3HjH NOTaXXHBaka, KOPHCTH H3pa3 "KoHBep3uja myra” (jep ce
Ha Taj Ha4YMH CITHKOBHTO H3paxkaBa WAecja la 3eM/ba—[IyXKHHK CBOj yT TpeMa
HHOCTPAHHUM MOBEpHOLIHMa YNoTpeO/baBa Kao eleMeHaT peXHMa CTpaHuX yla—
rama NoMORY Kora ce cMakbyje HeH CIOBbHY IYT).

3aKOH O CTpaHHM ylaramHMa y TOIVIefly KOHBep3uje ymyhyje Ha caBe3Hu
3aKoH. OBy MaTepujy ypehyje 3aKOH O KpeJIHTHHM TOCTIOBHMA €A HHOCTPAHCTBOM
(uman 15 y Be3u ca unaHom 14, Te ynaHosn 16, 17 u 18) u3 Kora nponsunasu fa cy
3a KOHBEP3Hjy Y JMHapepajii TipeTBapama y yJor y npemysehe mojoGHa caMo
NOTpakKuBama Koja II0THIY H3 YTOBOPa O KpPeJHTHUM MI0CTIOBAMA KOjH ce pepuH—
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aHCHpAajy OJHOCHO PeNporpaMipajy. a Mo wbiMa je Kao rapant oGasesy npeysena
CP Jyrocnasnja.

JyrocnoseHcKH IPOIICH, HHave. He ofipebyjy Koju fieo ynora y npenysehe Moxe
Ontn ynnaheH myreM KOHBep3Hje KOHBep3ilje MOTpakiiBama, MOJ KOjHM ce
YCIIOBHMa OTKYIL a Moce0HO KOHBep3Hja BpIle (J1a mi ce Kao yior ynnahyje 1eo
H3HOC TIOTPaXKNBatka WIH Ce Td] H3HOC IHCKOHTYje ); He TpakKIl ce [1a ce yarame
BpLII Yy Tipedy3ehe IyKHIKa. Beh ce Moxe ylnoXNHTH Yy OuIo Koje npeiaysehe.
YKBYUYjYhH 1 OCHHBaHke HOBOT.

auction - JHIHTAalija. NOCTYNAaK KH300pa CTPaHNX yiaraua KoOjH  Halle:kHOM
JIPXKABHOM OpPraHy (HallHOHANHO] OaHlM) NpeAnaxy HHBECTIIHOHE NPOojeKTe 3a
yhaarawme myrem KOHBCpSIIjE NOTpaXXHBdka y VIOT, ¥ HEKHM 3€MTbaMa MOCIIOBH
KOHBep3#je ofodpasajy ce y IHPEKTHOM OIHOCY Viaratia If HajlJIeXHOT opraHa. a
HeKa/a ce HaiMeTase 1o ofpeheHiM KpHTepHjyMIIMa CIIPOBOIN CaMO aKo ce jaBH
BHILIC NMOTEHUMja HIX yaaraua (ca NnpeanoroM HHBECTHLNOHHX MpojeKkara 4uja
BPETHOCT NMpeBa3nias3i BPeJHOCT CMOLHOT yra KOji je npeiBubeH 3a oTnnary
MyTeM KOHBep3uje)

bid rate — 1ieHa Mo K0joj NOTEHUH]amHIl yiaarati (KT Qyra) Hyje Aa OTKyIe JyT Ha
CEKYHJIapHOM TPXXHIITY (secondary market). 3a pa3/uky o]l LieHe Kojy opMupajy
nogepuoii; B — offered rate

cancelation — TIOHHIITaBame JIyra. OTIATa Jyra JOKaTHHM CPEICTBHMA 3eMIbe—
JY)KHIKa KOja MHBECTHTOP NOTOM ynaxe y mpenysehe y TOj 3eM/bH; HCTO
redemption

conversion — KOHBepzuja. npeTBapame, debt/equity conversion — npeTBapame ayra
(OIHOCHO MOTPaKHBaha Mo KpeIUTyY) y yaor y npexysehe; . debt, equity, swap

creditor — KpeTOp. OBEpHall o YroBopy O KpejIuTy; B. loan

debt — fyr; y OBOM ciyuajy: NoTpaXHBame IO JIYTYy KOje ce mpeTBapa y yjor y
npeny3ehe
external debt — criomsHu IyT; B. conversion, equity, swap

discount — nomycr, pasnuka m3smeby HOMITHaIHE BpeHOCTH jiyra (face value) u exe
110 K0jOj ce JIyT Npojiaje Ha CeKyHIapHOM TpXKHULITY (secondary market), pa3mika
ce u3paxana y IPOLEHTY OfI HOMHHAIIHE BPETHOCTH

equity — Kkanuran npejyseha, yneo y kanuraiy npenyseha

face value — BpeIHOCT aKiHje HIH H3HOC MEHHIE (HCKa3aH Y KOj caMoj); Y MOCIOBHMA
KOHBep3Hje O3HauaBa HOMHHAJIHY BPEIHOCT JIyra OJIHOCHO NOTPaXXuBara; HCTO
nominal value

loan — kpemuT
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offered rate — 1eHa jyra Ha ceKyHJapHOM TpxXHIITY (secondary market) kojy
tpopmupajy nosepnonn. 3a pasnuky o bid rate oIHOCHO 3a pa3nuKy off LieHe Mo
K0joj HacToje Aa JIyr NPoaajy myKHI1

secondary market — ceKyHIapHO TPXKHIITE, TPXKHILTE HA KOME ce HyJIe, MIIpodajy u

pasMerbyjy IyTOBH OJTHOCHO MOTPAXHBAH:A IO OCHOBY JYTOBA I TO 1O LEHH HIXKOj
OJl HHXOBE HOMITHATHE BpeiHOCTH; V. face value, discount

swap — 3aMeHa. KOHBEP3Hja. NpPETBapae; MEHATH, TpeTBapati; 3aMeHa
NOTPaKHBamwa 10 Ay 32 NOTPaXiBamke 110 OCHOBY yJora y Kanutan npeayseha
(debt-to—equity swap); u3pa3 swap ynorpeG/baBa ce H 33 TpaHCAKIHjy NpeT—
Bapamba NMoTpaXBakba I3 je[IHe BamyTe Y ApYry



3anuM/LHBOCTH

"Ipame nopua"

CpeTcKe (pUHAHCH]e HMajy H CBOJY LPHY CTPaHy — T3B. 'TIpake” HOBLA CTeYeHOr
HEJIO3BO/LEHHM TIOCTOBHMA (TProBiHa JAporoM H JApyrn OOMIUM OpraHH30BaHOT
kpuMmuHana). To je npareha nojaBa crama y npHBpelH y KOjoj MOCTOjH "LpPHO"
TpXKHIITe poOe H HEIO3BO/bEHA TPIrOBAHA Cpe/ICTBIMa ITaharka (JIeraaH IPHBPEIHI
cy0OjeKTH ca oBnalhembeM 3a NocnoBamke 0 pavyHnMa Koji 6aHaKa HeMajy MoryhHoCT
f1a 3a[l0BOJbE TPaXrby Ha TPXKHUIIITY. Te MOUHHE J1a (PYHKUHOHIMIIE "LPHO" TPXKHIITE
UHjH aKTepH HeMajy lo3Boie 3a pajl; OaHKe ce VKIbYUyjy Y HCpY Ha Ha4mH fa fajy
IPHBHI JIETaJIHOCTH Cpe/ICTBHMA KOja IOTHYY U3 HeJI03BO/beHE TPrOBHHE).

"[Tpame" HOBUA je chHHAHCH]jCKA ONepaliija KOjOM ce HeleraaHO cTeueHa cpefl—
cTBa ycMepaBajy NpeKo GpOjHHX pauyHa KO pasmuuuTHX GaHaKa. HIH NMpeTBapajy y
npyru o6nHK (TOTOBIHA Y aKlilije HAH Apyre XapTHje Off BpeTHOCTH 1 ¢1.). LInm onep—
aupje je fJa ce cakpHjy ITOYETHH., CTBADHH H3BOPH CpPEJICTaBa OJHOCHO HHXOBO
nopek0. CKpHBame NPaBor H3BOPa CPefICTaBa MOCTIKE Ce TaKHIM NPECTaBbamkeM
ropekna cpefcrapa. Ha kpajy noctynka crBapa ce J03B0/LeHO NOKpihe 3a cpe/cTsa.

[Ipxape cBOjUM 3aKOHUMa MOKYIIIaBajy jla cripede "npame” HOBLA. Y MOCTeIHBHX
HEKOJTHKO TFOJIHHA 3HATHO ¢y MOOLUTPEHe CaHKIIHje 3a Kplleme Npomnica o 3abpaHu
OBaKBHX NJIerajiHAX onepaija. AKIHja ce BOJH 1 Ha MehyHapoIHOM IiaHy (NpormicH
EBponcke yHHje. KOOpHHIpamke aKlija BALIE JpXasa, (popMiparke Tpyne 3a iuH—
AHCHjCKY aK1IHjy MPOTHB "Mpara” HOBIA Ha CBETCKOM eKOHOMCKOM caMHTy Y [Tapuzy
1989. wrn.). Mebytum, npomexe y EBpomH, a HapOYNTO MOjaBa HOBHX 3eMaba Y
Hcrounoj n Cpenwoj Esponn, fosenu cy 10 3aMaxa aKTHBHOCTH KOjé 3a KpajiH 1HB
HMajy JlerajH3alfjy HOBLa 3apabeHOr Ha HeJO3BO/LEHH HAauHH (0BOMe morofyje
HEHCKYCTBO BRAacTH 3eMaba y OGopOH MNpOTHB OBAaKBe BpcTe KpPHMHHANA,
HeJlorpabeHocCT NpaBHe peryiatiBbe, HeoOy4eHOCT 0cobba OaHaka | IpyTHX (hHHaH—
CHJCKHX HHCTHTYI[Hja H JIP.).

Brnactu nojepusux ipxkasa, OaHKe 0 HbIXOBE acHIljalfje. Ha HallHOHATHOM H Ha
MehyHapoJIHOM IJIaHy, HAacToje Jla 0 NpPaKTHYHHM YMYTCTBHMa IMOMOTHY fa ce
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YUECHHL MOCTOBHIX TPaHCaKI[Hja OCroco0e 3a NPeNo3HaBamke HeJlO3BObEHE TIpaKce
KOja BOTH "mpamy" HOBlla. Meby nojaBama Koje MOry ykasath Ha "npawe” HOBIA
TaKo ce. H3Meby ocramix, HaBojle H criefiehe:

- Kopuiheme 138. "shell" npenyseha nmi npenyseha "cacaga” (Koja cTBapHo He
MOCTOj€ HEero ¢y caMo hOpMATHO PErHCTPOBAHA Y 3eM/baMa KOje 103BO/baBajy OCHHB—
ame npemy3eha npeko nocpefHuxa, Tj. 6e3 obaBe3se JeKnapHcama CTBAPHHX Bjlac—
HHUKa); oBa npefyseha HeMajy HHKaKBe aKTHBHOCTH, Beh ce Kopmcre 3a oTBapame
padyHa y pasnuuuTHM GaHKaMa KOjH ce KaCHH]e KOPHCTE f1a ce, Ha OCHOBY (PUKTHBHHX
IIOCTI0BA. NIPHKAXe J1a CPejJICTBa KOja ce Ha PAavuyHHMa 110jaBibyjy NOTHYY H3 JeTaaHuX
TpaHcaKl#ja;

— OpPraHH30Bamke TPAHCAaKI[Hja HA HA4HH fla ce NPEKO padyHa npoMehy m3HOCH
KOjH He MOoKpehy MexaHHM3aM KOHTpone (nmpema MpaBHMa MHOTHX 3eMasba, cBaka
TPaHCaKLHja Ha pauyHy Koja Npenasd ojpeheHn u3HOC WM je H3 IPYrHX pasiora
HeOOHYHa, MOpa Oji crpaHe OaHKe OHTH TIpHjaB/beHa HaJUIeXXHHM OpraHuMa o
nojexe noceGHUM MPOBepaMa, a f1a ce THME He HapyIlapajy NponHcH 0 6aHKapcKoM
OCIOBakY. MOCeGHO O UyBary TajHe ).



IPABHA IIPAKCA

Ap Heoojwa Josanoasuh,
acucidenti [Tpaenoz haxyamemia y beozpao

[IpenenenTn aurnocakconckor komnanujckor npasa (IV)

II peceliali 0 OpTaKkJIYKY

[ToceGaH 0OMMK JOOHTHOT TMOCNTOBaHa jecTe OPTakIyK (eHr. partner—ship).
AHIIOCAKCOHCKO TIPBO ra fAedHHMINe Kao IPaBHN OJHOC 3aCHOBaH JOOPOBOJBHIM
VAPYAHBAHKEM IBA IUTH BHINE TALA Ca IHEM 3ajeTHHUKOT MOCTOBakha Pall CTHLAHKA

noGuTH!). OpTaKIyK ce He cMaTpa TProBauKMM JIPYLIITBOM, jep ce He OCHHBA H HE per—
HCTPYje KOJI HalJIeXXHOT OpraHa Kao IITO je TO ciTydaj ca ApyIrrBoM. OpTKIYK ce y
AHTTIOCAKCOHCKOM IIpaBy HE cMaTpa MpaBHHM JHLEM, TaKO [a OH HeMa OfBOjeH
npasHi cyGjeKTHBHTET Of1 cyGjeKTHBHTETa OpTaka (yroeopHuka). To je ancomyTHO
TIPaBHJIO Y €HTVIECKOM NpaBy. ¥ aMepHYKOM NpaBy OPTaKJIyK MOXe Jla HMa OfBOjeH
NpaBHH CyOJeKTHBHTET, CAMO aKO jé TO H3PHIHTO PeryJIHcaHO OPTadKHM YTOBOPOM H
Ha HauHH KOjH je miMe perynucad. MebyTHM, 1 Tafa opraly ofroapajy 3a obaBese
OpTaKJIyKa HEOrpaHHYeHO H COMHIAPHO LENOKYITHOM CBOjOM HMOBHHOM. Y
IIKOTCKOM IpaBy, MaK. OPTakIyK ce YBEK CMaTpa IpaBHEM THIEM, pasIHIHTHM Of
OpTaKa, ¢ THM ILIITO OpTAalld YBEK O/IrOBapajy NOBEPHOLHM4 OPTAaKIyKa HEOrPaHHIEHO
H COMHJIapHO CBOJOM HMOBHHOM. aKO C& OHH Heé MOTY Jla HaMHpPE U3 HMOBHHE OpPTaK—
.!'I}"K&z}.

3a nonoxaj opraka je OHTHO la ce OHHM cMaTpajy Kao HOCHOLM 3aje[JHHYKOr
TOCTOBaKka H /1A jé CBAKH Of HUX 3aCTYNHHK OPTAKIYKa, a He EEroB pPajHHK HIH

1. Yn. 6. cr. 1. Jeanncrsenor 3akona o oprakayky CA[L ua. 1. 3akoHa o opraknyky Beauke bpu-—
tanuje u3 1890.rox.
2. Yn. 4. er. 2. 3axkona o oprakayky 13 1890. rop.
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cayROeHuk. Y cnopy ®opnose nporus Muyama (enr. Ford v Mitcham) u3 1974, rop. y

CAJl npejt cya ce MOCTABHAO Galll MATaMwe NM0T0XKaja opraka’). Popn n Mugam cy
Ounn oprawi Koju cy ce OGasumn rpabesnHapcroM. PopHl je NMOTHHYO Ha mocny.
Fberosa cynpyra. yloBiLa. je TpaxIiia ol OpTaK1yKa HakHaJTy LITeTe IO OCHOBY paji—
HOT ITpaBa, TBPAEhH Jla je HEH IOKOjHI cynpyr 010 3aMoc/eH Y opTakayKy. Muuam ce
TOMe YCpOTHBHO. TBPfiehi 1a je Popj GHO KBeroB OPTaK, 4 He PaHHK Y OPTaKayKy. Y
HACTaJIO] MAPHHIH Cy/l je onduo TyXOeHn 3axeB Popose, 0OPa3TOKMBILIH TIpecyy
cnepetm peunma: "M Kajia 3amcra pagu 3a OpTakayK, OpTaK ce He CMaTpa HerOBHM
pagHHKOM. BHTaH eNeMEHT paJHOr OfHOca je NMpaBo NMOCTOAABLA d KOHTPOJHIIE
pangnuka. Maxko je oprak [yXaH f1a pajii caBecHO H NOLITEHO, BEroB pajl He MOJIIEXE
KOHTPOTH OPTaK/IyKa Ha HAUHH Ha KOJH MOJITEKe pajl pafHiKa, Te 3aTO OH Huje pafg—~
HHK OpPTaKiyKa Yy CMHCIY MpPaBHIa O HAKHAjH IITETe 3a CMPT HIIH TeNecHy MOBpey
PajHHKA Ha MOCITy.

OpTakmyK ce peryJiie noceOHUM HOpMaMa TPrOBHHCKOT (ITOCTOBHOT) IpaBa.
MebyTiM. MHTaKka Koja wbilMa HECY pery/ncaHa ypebyjy ce OIIITHM paBuIiMa yro—
BOPHOT npaga. TO OUHr/Ie/IHO NMPON3HIa3d U3 NpelieleHTa JoHeTor y cnopy CueTiicke
npse Hanuonae Sanke nporus Mapmana (exr. Seattle=First National Bank v Mar—
shall) u3 1982. ro. y CAJI. Bept Mapman (exr. Burt Marshall) i Brianur Oscen (eHr.
Blanche Olsen) cy Ou/an opTal y je[HOj HHBECTHIHOHO] KOMIIaHH]H Koja ce GaBnia
KYIOBHHOM H 3aKyIUbHBAKEM 3eMJBHIITA PagH MOCTaBbarka PEKIaMHHX MMaHoA.
Mapiuan je umao 80% ypena y oprakiayky, a Omncen 20%. OnceH je ympo 1971. ron-
He, a CHeTIICcKa NpBa HaHOHaTHa OaHKa je Olia NocTaB/beHa 3a H3BPIIOola Hhero—
BOT TeCTaMEHTa Yy LHbY pacloflelle 3aocTaBIITHHe Meby HacnemHmima. YToBOp 0O
OPTaKIyKY je caJpXapao KyNoIpofajHy KIay3yiy, Koja je o0aBe3uBaa HajXKHBEJIOT
OpTaKa fa OTKYIH y/ie0 yMpJIOr OpTaKa. YTOBOp je, Takobe, cafpxkaBao ofpente o
TIOCTYIIKY YTBpbHHBaka TPXKHILHE BPE[IHOCTH OPTayKOT y/ieNa yMpIOr. Y cKajly ¢ THM
Cuertrnicka GaHKa je n3padyHa J1a yneo Bpen 164.649 gonapa. Te je no3sana Mapuana
lla HemiaTH Taj u3Hoc. OBaj je To 00HO, NpHropapajyhu aa je Taj H3HOC NMPEBHCOKO
onpebeH, Te na Ou Tpebano 1a Gy/e yMameH 3a H3HOC TPOLIROBA MPOJIaje | Mopesa Ha
KanHTalHe TOOHTKE, KOjH MOpajy [1a ce IIJ1aTe 110 OCHOBY MpOJaje OpTayKor yiesaa Kao
IIITO j€ TO yOoOHYajeHO H NIPHITHKOM IpOoJiaje APYruX yena.

Y Hacrasoj mapHHLH Y] je YCBOjHO TyXOeHn 3axTeB CHeTIcKe GaHKe KOjH je OHa
nopurna y mme OnceHoBe 3a0CTaBAIITHHE NMPOTHB Mapiitana. OpTaukHM yTOBOPOM je
ypebeH HauyuH NpOLEHe BPEJHOCTH yfiena yMpior opraka. Fbume Hmcy nomyiuresn
OWI0 KaKBH OJIOHIIH. T€ je 3aTO MapliliaJoB NPATOBOp HEOCHOBAaH, HAKO CY TH OIOHIIH
MOTyhHH y npojaju Apyrux yjena. YTOBOp je cplie OPTaK/IyKa H EEroBe KJay3syie

MOpa ia ce TymMade KaKo je HamicaHo?. '

Hanum nposuTHBHONpPaBHA H3BOPH YOIIIITE He pery HIlly opTakiyk. OTyjia ce Ha
era Mory fa npuMeHe npapuia CpIcKOr TProBaukor 3akoHuka n3 1860 ropuxe Ha

-

3. Anderson, Fox & Twomey, Business Law, Cincinnate, 1987. god., ctp. 775.
4. Anderson, Fox & Twomej, op. cit., crp. 776.
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OCHOBY 3aKOHA O HEBAXKHOCTH MPaBHUX Npomnuca ... o 1946. roauxe. IpoGaem Huje
TONNKO BEHKI, jep cV JIaHac Y HALIIOj NPAaKcH opTakayun perki. Mnak. moryhe je na
he ce OHII palmmpHTH ¢ pa3BojeM Halle TPXHIIHE npuppeje, T¢ O ux Tpebdano
feTabHIje i caBpeMeHije perymicaT y OKBHPY HOBOr 3aKoHa o npefgysehinma uian
H3MeHa 3aKoHa O oOINralMoOHUM OJIHOCHMA. HMeriHa. Heka ocHOBHA NnpaBina cajipxu
u paxehu 3akoH o npeysehnva o 1988, ropmHe. ann camo 0 ApYIITBY ¢ HEOr—
PAHHYEHOM COMMMIAPHOM OATOBOPHOIIRY. KOje HHje HCTO ITO H opTakiayk. o
JIOHOMIEHa HOBHX MPAaBHJIA O OPTAKIYKY. cyIoBH he HMaTH 03GHLHHX TelKoha jia
3acHyjy cBOje npecyjle Ha Ipe/IpaTHIM TPaBIUTHMA, aKO HM ce M0jaBH Crop y Besu ¢
OPTAYKHM OJTHOCOM.

AHITIOCAKCOHCKO 1TPaBO He 3axTeBa HHKaKBY noceGHY ¢opMy 3a VIOBOp O
OPTaKIYKY. 3aK/by4aK O HEroBOM MOCTOjakby MOXE [a ce H3Be[e H Ha OCHOBY
TNIOHAIIAKA YTOBOPHIKA (opTaka). 3a pasmiky off Tora, CprcKn TproBavki 3aKOHIHK
je 3axreBao nucmeHy popary (. 40). OTyza ce KOJI Hac TEIIKO MOXKe fIa jaBHl [THTambe
71a 7T OPTAKJIYK YOMIIITe MOCTOji, Kao ILTO jé TO YecTO CMOPHO Y aHTTOCAKCOHCKIM
3eMibama. Y TakBHM CITyueBHMa aHTJIOCAKCOHCKI CY/IOBH MpIMerYjy onpebeHe Kpn-
Teprjyme yTepheHe JIyrorofHIiITH0M IPaKCcOM (HIp. MOCTOjame 3djeJHAUKE KOHTpOe
MOCI0Bamka, Ico6a npodpiTa i ryGHTaKa, 3aje/THHYKI pauyH Ko 6aHKe, CYCBOjHHA ...).

Y napunuu Karaepose npotns Boypena (enr. Cutler v Bowen) u3 1975. ron. y
CAJl Guno je crnopHo HocTojame OpTakiayka. boysed je mocenopao H ylpaB/bao
Xagana kmy0oM y H3HA|MBEeHO] 3rpajn. OH je OHO BIaCHHK LeTOKYITHOT HHBEHTapa
norpeGHOr 3a nocnosawe Kayda. Ilotom je 3akmyuno yrosop ca Karaepopow,
KOHOOApHIOM (IIAHKEPHIIOM), KOjiM ce OHa oOaBe3ana fla BOAHU 110CA0Bame Kiyda.
HabaBkba TMOTpeIrTHHe (XpaHy. 1mhe u gp.). nnaha pauyyHe. BOIH KmbNre H Ja
3arnonwbasa H OTIyIITa pagHnke. Buno je yrosopexo ja o6oje npmvajy 100 gonapa
Hejle/bHO | J1a iene unet npodut. Ha npujasn 3a nopes Ha NpHXO[l OHH CY O3HAYIIIH
ma mocnyjy Kao oprakayk. Kachije je Areiufja 3a oGHoBy (eHr. Redevelopment
Agency) npeysena 3rpajy y Kojoj je nocnopao XapaHa kiy0. KmyG je npecrao aa
nocnyje, jep Huje ouno moryhe jia ce Haby HOBe npocrtopuje. AreHunja je KayGy
nernatina 10.000 onapa Ha HMe HaKHajle 1irreTe 300r IpecTaHKa nociosama. [Totom
je Karneposa tyxnna BoyBeHa f1a joj HenaTi IIOJIOBHHY Te cBoTe, TBpaehn 1a cy oHn
Ounu oprai. BoyseH ce GpaHno HeTHuyhi YHHEHHIY 1a je OH OHO je[IHHII BIACHUK
MOCIOBakba Kayda, jep je OH jejinHi GHO BNacHHK HeroBor HHBEHTapa.

Cyn je npecyano y KopHcT TyxXimbe. Cyll je crao Ha CTaHOBHILTE fla je u3Meby
MApHUYHHX CTPAHAKA [10CTOja0 OPTAKIYK, Y KOji j€ TYXKEHHK YHEO CpeficTBa, a
TYXHIba yenyre. bux nsoje cy pemmn npodute ocrsapese nocnopawmeM Kiyba na
jenHake jienope. Topecke npijase cy MoIywaBHe y liMe OpTakayka. 300r Tora je
HHX0BO Tipefy3ehe GO OpTaKIyK. a He HCK/bYUHBH nocao BopeHa, Kao BracHuKa

aneHTapaS).

5. Anderson. Fox & Twomey, op. cit., ctp. 780,
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Y bpuTaHujin ce ncto mutawke noctapuno y npaumin Kewr Cnajcepose
komnauuje npotus Mencena (eur. Keith Spicer Ltd v. Mansell) 1970. rogise. Mencen
i B. cy ce I0roBOpHIN Ia NOYHY fla 3ajeHHNIKI MOCTY]Y 1 J1d Y TOM LHLY OCHYjy
APYWITBO € OrpPaHHYMEHOM OJrosopHourhy. Koje On nocnosano y MeHcenosom
pectropaty. b. je Hapyuuo oapebeny poby ol TyxKuotia, 3a norpede KoMmaHitje, Kajla
Oyne ocHoBaHa. MebyTiim. nipe Hero 1To je KomMnaumnja ocHoaka, B. je GankpoTipao.
Tyxunai je nojxeo Tyx0y nporus Mercena, tepachi 1a je on Gno B-oB oprak. unme
je XeJeo Jla HalgTH LeHy 3a npofaty pody. Cya je oIGHO HeroB TyKOeHI 3aXTeB.
Crano ce Ha cranosuLITe 1a MeHcen n B. HuKaja Hicy GHIN OPTAI. jep HIHKa HUCY
HaMepaBmi 1a NOCyjy y opTakayKy. Cse LITo ¢y OHi ypaaiin Gia je mpunpema 3a
[IOYeTaK NOCNOBaka. Kafla KoMIaHitja Oyie ocHoBaHa. OTyja HI TY>KEHH Hilje MOrao

Jla ofIroBapa 3a 0GaBese Mitlia Koje Hitje Heros opTak®).

Oprakiayk MOXe fa HMa CBOjy HMOBHHY pasmiMiTy Of HMOBHHE OpTaKa.
MebyTiM. y OpTauknm OHOCHMa YecTO Hilje jacHO [ITa je HMOBHHA OpTakTyKa (Koja
ce MHAYe CacTOji Ofl yjlela OpTaka), A LITa HMOBHHA opTaka mruHO. To je oéuno
CIIOPHO NPABHO MHTaE Y OCTABHUCKO] pacnpasn nosojom cmpti Podepra Maamepa
1985. ron. y CAJl. Bpaha PoGepr 1 Bunijam [Tanmep cy ynpasibann BeTHKHM OpTaK—
JIYKOM 3@ TPrOBHHY CTOKOM Moj Hasusom "bpaha ITammep” (enr. Palmer Brothers).
Haxoun PoGeprose eMpri. Bramjam je TBpAno a caMo weMy TIPHIAIAjy cpejicrasa ca
3ajeIHHYKOr OaHKAPCKOT payuyHa OPTAKJIYKA. MOIITO jé OH HaJKHBEJH HMAanal Tor
padyHa. Taj pauyH cy 1947. roguse 3ajeiHo orBopumi PoGept n BimijaM, Kao Berosn
3ajeHHYKH HMAOlH M KOpHCHHIM. FbHXOB OpTakIyk je minahao cBe TpoUIKOBE Yy
II0CTTOBaky panya (YK/by4yjyhn KynoBHHY. HCXpaHy H IPeBO3 CTOKe, Kao H Mopese) ca
TOr pavyHa. Kao H LITO je Ha mera yraahHBao cBe NMpHXOJle OCTBApPEHe NPORajoM
croke. PoGeprosa cynpyra. KoHeTaHe, Kao HBeros je/TiHHN 3aKOHCKH HACTIEHITK, CMa—
Tpaia je j1a Taj pauyH Tpeda [ja ce y3Me Kao HMOBIHA OPTaK/yKa Yy MOCTYIIKY HberoBor
TpecTaHKa.

Cyn je npaBHy cTBap pelmo Ha LureTy Bummjama. BaHKapeku pauyH je OHO
JEMHHH pavyyH KOjH je OPTAaKJIYK KOPHCTHO 3a HCIIaTy TPOLIKOBA CBOT NOCTIOBAKb:A I 33
HaIIaTy CBHX NpHX0fla 0l npofaje croke. Ta cpefcTsa cy 3aTo GHiIa cpeficTBa OpTaK—
JyKa, Te TaKBHM MOpa fla ce cMaTpajy H Y MOCTYIKY Hherope JHKBHJalHje, YIPKOC
TOMe IITO ¢y Gpaha 3ajeHHYKH KOPHCTHIA patiyH’)

6.  Charlesworth's Business Law, 15. ed. by Paul Dobson & Clive M. Schmitthoff, London, 1991, cTp.
285.
7.  Anderson, Fox & Twomey, op. cit., cTp. 782.



Mp Januao P. ITawajauh
Homofinuk Zenepaanoz oupexiopa ,JIoae“ A /.

Hp dKCa YCTaBHHX Cya0oBa

Panun onnocu

Huje y ckiany ¢ Ycerapom u 3akonom yrpphupaibe Kao Texke mospeje pagne
oGaBe3e H3HOIIEbE HIH NpeHoNIelbe HelcTiie Koje MOTy 1a MoBpejie 4acT oprana
Jpyirsa,

YcraBua ci106071a CHHIMKAINOr OpraHH3oBaiba noapasymena H obesdehupame
ojrosapajyhux yciosa 3a jle/ioBaibe CBHX YPeIHO periCTPOoBanix CHHAHKATA.

M3 obpasznoxema:

~ OcnoperoM ofipendoM unana 53. cras 2. Tauka 17. KonexkrusHor yrosopa ['pymne
"BacraBa" Kparyjepal, Kao TeXa MOBpefa panHe obaBese OHIO je NpeaBHbeHO
"H3HOILIE € HITH NMPEHOIIEHkhe HEIICTIHHA KOoje MOTY Jla MOBPE/ie YacT H NOCTIOBHH YIe]
jesHor win BHILe apyirsa [pyne "3acTtaBa”, Kao H BErOBHX OpraHa’.
Y ynany 45. Ycrapa Penyonuke CpOnje jamun ce cno0ofia caBecTH, MHCITH H jaB~
HOT' M3paXapama MHUUbewa. Takobe je y umany 48. cras 1. Ycrasa yrpheHo 1a
rpabaHiH HMa IPaBoO J1a KPHTHKYje pajl IpXKaBHHUX | [IPYIAX OpraHa i OpraHusatiuja i
¢hyHKLHOHEpa, Ja HM ITOJHOCH TpeJICTaBKe, NETHIH]e H Npefifiore | Aa Ha BbHX 1o0uje
OJICOBOP aKO I'a TPaXKH. Y CTaBy 2. OBOT WiaHa MpejBibeHo je 1a rpahaHHH He MOXe
OHTH MO3BaH Ha OJCOBOPHOCT HHTH TPHETH Jpyre IUTETHE NOCTEIHLE 3a CTaBOBE
H3HeTe Y jaBHO] KPHTHLH HIH MOAHETO) NPEICTABLM, NETHIJH H MPEMITIOry. OCHM aKO
THME He YIHHI KPHBHYHO JIeJ10.
Yrephyjyhu onpenGom unana 53. cras 2. Tauka 17. KonekTHBHOr yropopa Kao
TEXY TOBpe/ly pajiie 00aBese H3HOLIEHE H IIPOHOIICHE HEHCTHHA KOjé MOTY Jla OB~
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pejle YacT 1 MOCHOBHH Yriejl jefHor uan puie apynrrasa [pyne "3acrasa” wmn
HHXOBHX OpraHa. JIOHOCHIall aKTa je. 10 OLEeHH YCTAaBHOL Cyid, IIPeKopavio cBoja
opnamhierwa Koja HMa Ha OCHOBY umaHa 67. craB 2. 3aKOHA O PajHEM OJHOCHMA
("CayxOenn rnacunk PC", Op. 4591, 18/92 n 34/94). jep cy OHa Be3aHa HCKIbYUHBO 32
MOBPEJTY PajiHuX ayXHocTH. HatuMe, JOK H3HOIIEHke 1 NpeHollehe HEHCTHHA O YacTH
il IOCIOBHOM YI7Ieqy npey3eha Moxe npeicTaBmbaTi Texy 1nospefy pajaHe o0apese,
OIHOCHO HAaHETH 030H/LHY LUTeTY npefty3eky, To ce He OH MOIJIO OJHOCHTH 1t Ha HCTY
pajlmky yCMEPEHY TpeMa opraHiiMa npefyseha 3a I1Ta ce OirOBOPHOCT YTBphyje Ha
OCHOBY TpOIIca O KPHBHYHO] OAroBOpHOCTH. OBO YTOMHKO Npe LITO je JuKIHja
ocnopeHe ojipefide yTBpheHa noroj1GeHo, a He Y MUy fla je OIIIO0 JIO CTBapHe T0B—
pefe 4acTH H TMOCTOBHOr yraefa mnpefyseha n merosnx opradHa, OBakBHM
yrephHBambeM TeXe noppejie pajHe obaBese, 110 OLeHU Y CTaBHOT cya, Moxe fohu 1o
apOHTpHpaka i CyOjeKTHBHE NPOLEHE Y Be3l ca THM ILTa NpeJicTaB/ba HeHCTHHE Koje
MOTY [1a TTIOBpEJI€ YacT H NMOoCcHoBHI yrned Hpylirrsa i kerOBHX OpraHa. Y CTaBHH cyTl je
Taxkobhe oleHHO J1a ocropeHa ofipeifa HHje y carylacHOCTH 1 ca ofipeiGaMa un. 45. u 48.
Ycrasa, ¢ 003HPOM [1a pajikba H3HOIIEHA I POHOILICHA HEHCTHHA KOjHMA ce HEKOME
noepebyje yacT u yrae npefcrasba KPHBITHO JIET0 Yije MocTojamke yTBphyje ey, Te
CTOra TaKBa pajikbe He MOXe OHTH CaHKI[HOHIICAHA Kao TeXa IT0Bpefla pajiHe odaBese.

Pasmatpajyhn onpenGe um 154, n 210. KonmekTHBHOT yroBopa KojHMa cy
yTBpheHH ofiropapajyhu NpOCTOPHH. aIMHHHCTPATHBHO-TEXHHYKH, Kao H JpYrH
noTpeGHA YCIOBH 3a paj H [ejIoBake caMO OBJalheHO] opraHu3alijd CHHIHKATa,
YcTaBHH cy]l je OLEHHO Jla Ce Ha OBaj HAaUWH JOBOJe Y NHTaHe YCTABHH IPHHIHIT H3
ynaHa 44. craB 1. Yerapa o c1o0omH CHHANKATHOT OpraHii3oBaiba W JIeNOBama,
HMajyhu y BHAY fla ycTaBHe cJ000fle CHHINKAIHOT [IeNIOBarkha MOApa3yMeBajy o
obe3bebuBame oaropapajyhnx yciopa 32a enoBame CBAX YPEeIHO PErHCTPOBaHHX
CHH/IMKaTa, KaKo OH MM ce Ha afleKBaTaH HaviH OMOryhHJI0 OCTBApHBAHE FApPaHTO—
BaHUX YCcTaBHHX c/1000/a H NIpaBa.

YcraBHH ¢y je Takobe. OLlEHHO HecarfacHOCT ¢a 4aaHoM 4. 3aKOoHa O pajiHHM
ofHOcHMa, ofipenly unaHa 211. KonekTHBHOr yroBopa, ¢ 003HpPOM fla ce HCTOM CaMo
MpelIcTaBHUIMMA OBJalIheHOr CHHANKATA rapaHTyje fla He Mory OHTH TO3BaHH Ha
O[rOBOPHOCT, HUTH [IOBEIEHH Y HENMOBOJLHHjH MMOJ0X4] aKo Bple CHHAHKATHE
AKTHBHOCTH KOj€ C& OJJHOCE Ha 3alUTHTY NpaBa H HHTepeca paJHHKa H3 paja H 1o
OCHOBY paja.

(Oanyka Ycrassor cyaa Penyoanke Cpouje 1Y 6p. 86/93 on 13.07.1995.
"CayxGenn ranacauk PC", 6p. 31/95)

Takca 3a enekTpu4no 6pojuio

3aKkoHOM ce MOIJIa ponHcaTH oGaBesa mwiahama Takcee Ha eJIeKTPHIHO OPOjHIO
Kao HaKHajle 3a Kopuiuherbe pajHo-TelIeBH3HjCKOr nporpama
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H3 odpasinoxeina:

[Ipes YcTaBHHM CY/IOM je TTOKPETHYT NOCTYMAK 3a OLEHABAME YCTABHOCTH Ofipe—
maGa 4. 3-7. 3akoHa O H3MEHaMa M JIONyHaMa 3aKOHa O pajHo-TeNneBHZHjH
("Cmyx0Genn rmacunk PC", 6p. 55/93). Tum ofpenGama ysejicHa je o0ape3a niahama
noceOHe TaKce Ha eNeKTPHYHO OpOjHIo Kao HakHaje 3a Kopuiuheme pagHo-—
TeJIEBH3H]CKOr NporpamMa. YcTaBHU CYy/l je OLEeHHO Jla OCNopeHe ofipeade Hicy Hecar—
nacHe ca Ycrasom Penrybnnke Cpouje.

Onpendama Ycrapa Penybanke CpGuje yrsphero je na ce y Gynerty PenyGnuke
CpOuje 00e30ebyjy cpeficTBa 3a OCTBapHBaHe Y CTaBOM 3ajeMYeHIX Ipasa rpabaHa u
3aKOHOM YTBpbeHOr omurer HHTepeca y obGnacriMma yTBpheHmM YcraBoM, Kao
ApyruM obmacTHMa Koje ¢y yTBpheHe 3akoHoM (unaH 68. cras 1). Te na ce cpenictBa
Oyuera o6e30ebyjy n3 1opesa i JIpyrux 3aKOHOM yTBpheHnx npuxoja (unaH 69. cras
2).

[Tonasehn on HapepeHnx opeiaba Ycrapa, YCTaBHH ¢yl je oleHHo fia je Hap-
OfHa ckymuITiHa PenyGanke CpOitje mocTynina y rpaHiuiiaMa yCTaBHEX OBjlalherha
Kajia je ofpeadama ui. 3. 1 4. 3aKoHa NpoNucana jia ce MOCIoBH H3 JeTaTHocTd Pagno
tenesusnje CpOuje. 3a Koje je 3aKOHOM yTBpHEeHO f1a ¢y o1 ONILITer HHTepeca, (hHHaH—
acupajy n3 Oyyera PemyGiamke 1 Ja ce 3a Ty CBpXY VBOMH Kao H3BOp CpeJicTaBa
ofipebeHn jaBHH MPHXONI.

OnpenGama ynaHa 5. 3aKOHa yTBpheH je 00Be3HNK 1 BHCHHA OBOT jJaBHOT NPHXO/IA
y ckiany ca YcrasoM, Oymyhu ga onpeaGa umana 52. Yerasa yTBphyje AyXKHOCT
niuahamka OBHX faxkOHHa Koje cy YTBpbeHe 3aKOHOM, LITO 3HAYH [a e 3aKOHOM
onpebyje oOBe3HHK M APYTH eAeMEHTH 3a yTBphuBake oOaBese niaahama 3aKOHOM
yTBpheHHX jaBHUX TaKOHHa.

OnpenGe 4. 6. 1 7. 3aKoHa, KojiMa ce ypebyje HaunH Hanaate, 00pauyHaBame 0
JMCTPHOYLHjE OBOI jaBHOT NPHXOJla He cajipXke NOBpey YcTaBa ¢ 003HPOM f1a HMajy
3Hauewe ypebupama eleMeHaTa CHCTEMa JaBHHX NPHXOAa Koji ce ypehyje 3aKOHOM.
JIOK je MoBepaBare fIe/1a THX MI0CN0Ba eeKTPOAHCTPHGYTHBHIM Npejty3ehinMa 3acHO~
BaHO Ha ofpenOH 4iaHa 94. cras 6. Ycrasa. npeMa Kojoj ce ofpebeHa ympaBHa
oBnaihera MOry 3aKOHOM TIOBEPHTH NpeTy3ehnMa 1 IpyruM opraHusalmjama.

(Onnyka Yersuor cyaa Peny6anke Cpouje ¥ 257/93 o1 17.01.1995.)

Hema ycTaBuux cMeTIbH 12 Y OKOIIOCTHMA HACTATIM 300T CKOHOMCKHX CAHKIHja
mebynapoauux opranusamija u 3ajequuna, PenyGinka wianuua cBOjHM NMPONHCOM
YTBP/H Mepe 3a yd.1axaBalbe Noc/1e/JHia HacTaIHX Y TAKBHM YCJTOBHMA XHBOTA, paja
v npuspehusama. Tum mepama, namehy ocrasnor, oesgebyje ce 1 ocHOB 3a HakHaay
uITeTe y cjydajy aa HITeTy YYHIH JIHIe Koje YNpaRba MOTOPHIM BO3WJIOM cTpaiie
perucTpaunsje.
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H3 obpasnoxema:

OcnopeHoM YpedoM NPOIIHCaHO je 1a Dl Koja YIPaBbajy MOTOPHAM BO3MI—
HMa HHOCTPAHE pericTpailije. OHOCHO CTPaHH NPEBO3HILT KOji 00aBIbajy npeBo3 y
mMebyHaponHoM ipymckom caoOpahajy Ha Tepurtopiijin PenyGmike CpGuje He mory fa
npehy rpasnity. ako Hemajy o00aBe3HO OCHIYPAHE Ol OJIFOBOPHOCTH 3a IIITeTe
l'lplllllil-be}{e 1‘pehnm JHITAMA MOTOPHIM BO3NTHMA HHOCTpaHEe pen{crpaunjc Ha TEpH—
topHju PenyOmuke CpOuje; 1a yroBop O OCHrypawy Mopa ONHTH 3aK/bYYeH Ha
TPaHIYHOM Npenasy: fa he Musicraperso 3a caoOpahaj 1 Bese OfpeHTH TPaHHYIHE
npenase Ha KojuMa he o0aBe3HO ocHTypame BPILHTH ocHrypasajyha mpyiirsa Koja
onpem Brana PenyOGmike CpOuje: 1a he ca tim ocurypasajyhiin apyurrsuma MitHun—
CTapcTBO (QHHAHCH]a 3aK/bYUHTH YTOBOP O YeI0oBHMa 00aBibaka OCHTYPaha; j1a OCHI—
ypaBajyha apyurrsa. koja je oapeauna Brnaga PenyGmike CpOuje. Mory oGaBmbarbe
TOCT0BA HA 3aK/bYUiIBaky YIOBOpa O O0aBe3HOM OCHUIYpary MOBEPHTH JPYTHM
MpaBHAM H PH3NYKIM THILEMA; 1a BACHHY NpeMmije 3a 00aBe3HO OcHIypame yTBphyje
oBnauTheHo OcHrypaBajyhe JApYLITBO y CKJIajly ca 3aKOHOM I OBOM YpelOoM it fia ce
naha noceOHa HaKHaMa 3a AILEA KOja He 3aK/bYUe YTOBOP O OCHIYpaky MpeMa OBOj
ypenou.

Ounpentom unana 6. ctas 2. Yerasa CPJ yrspbero je na je PerryGmika wiannia
CyBEpEHa y MHTamIMa Koja HICY OBIIM YCTaBOM YTBpheHa Kao HajnexHoct CaBe3He
Peny6mixe Jyrocnaeije.

OnpenOama unana 77. cras 1. Tauka 2) i 5) Yerasa CPJ yrBpbeno je na CaBe3Ha
PenmyOmuka Jyrocnapija. mpeko CBOjUX OpraHa. yTBpbyje NOMATHKY, JOHOCH H
U3BpIIIABA CaBe3He 3aKOHE, Apyre NpOoIice U oNIITe akre, 00e3bebyje ycTaBHO—Cya—
CKY 3alUTHTY Y 00nacTH NpaBHOT NO7I0XKaja NpHBpeHIX cy0jeKaTa # OOMHTalliOHNX
oJIHOCa.

ITo ouenn Cape3HOr yCcTaBHOT cyfa. MPOH3ITA3H fla HeMa YCTABHUX CMETH: J1a Y
OKOJHOCTHM@ HacTamiM 300r eKOHOMCKHX caHKlHja MehyHapoIHIX opraHisaiuja u
3ajelHHLA. penyOaHKa YIaHnlla CBOjHM MPOMIICOM YTBPIN Mepe 3a yOnaxapame noc—
JelHlia HacTalnuX Y TakBHM YC/IOBHMA XHBOTA, pajia U npuspebubatba. TuM Mepama,
no MHILULewY CaBe3HOr ycTaBHOT cyfia. H3Meby ocranor, oGe30ebyje ce H OCHOB 3a
HAKHaJy LITeTe Y cayuajy ga LITeTy YYHHH Jle Koje YNpaBba MOTOPHHM BO3HJIOM
CTpaHe perHCTpalliije. jep caHKlije HMajy 3a Mmocie/uiy fa oHemoryhapajy Hanmaty
MOTPaXUBaKA HAllle 3eM/be Y HHOCTPaHCTBY. Ma H HAMAaTy [0 OCHOBY YrOBOpa O
OCHIYpamy.

ITpema ouenn CasesHor ycraBHor cyaa, Bnaga PenyGnnke Cp6uje Moxe ofpea—
HTH OCHIypaBajyha JpyluTsa Koja he BpHmTH 00aBe3HO OCHIYpaHe Ha TPAHHYHHM
npenasuMa ca Kojuma MuHucTapcerBo (hHHaHCHja 3aKIbyuyje YTOBOp O YCIOBHMA
00aB/bathba OCHIYPaBaka. jep ce IpH [OBepaBalky OBe BPCTE OCHIYpam-a, Npe cBera
BOJH pavyyHa O €KOHOMCKOj CHa3i OCHrypaBajyhmx JIyllITaBa KOjOM Ce TFapaHTyje
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HakHaja mrrete. O afleKBaTHOCTH OBe NpoleHe Cape3Hn YCTaBHI CY/l HUje HaJleXaH
Aa oayuyje.

(Onnyka Capesnor ycrapuor cyaa IY 47/92 "Cayxéenn aner CPJ", 6p. 24/95)

ITpomMeT HenokpeTHOCTH

3abpauna oryheinba umosiie

Baana Penyb:mke Lpue lope moraa je cBojom oLTYKOM NIpHBPeMeHO 3a0pannTi
otybherbe umoBuHe (hH3NYKHX i NPABHUX JIHIA Koja he GuTH npeaMer pasrpannyemsa
oanoca w3meby npxasa nacrammx oruembeibem o ousme CPPJ n Capesne Penyo—
J11Ke Jyrociasuje

13 oGpasnoxema:

Cape3Hu ycTaBHH CyJl HHje NPHXBATHO HHULM]jaTHBY 3a MOKpeTame MOCTYIKA 3a
ollewmuBame ycrapHocTi OfnyKe o 3aGpaHi npoMeTa opeheHnX HeIOKPETHOCTH Ha
Tepatopujn CP Lipxe Tope ("Cnyx6enn muer CPLI - noBepspuso rnacumno. 6p. 1/
91 n 4/91). kojy je nonena Bnana Peny6rnke Lpue Tope.

Oppen6om unaHa 75. YcraBa CPJ yrepheHo je fa ce 3aKOHOM MOKe
O[‘pa]—!{d‘lﬁBaTH paclojlaralke JeJ10M CpeJICTaBa NpaBHUX H q3u3l!'-!KliX JIHla 33 BpeEME
PATHOL CTaka, HEMOCPe/IHe paTHE ONACHOCTH IJTH BAHPETHOT CTakba, IOK TaKBO CTamke
Tpaje. Wi yTBpbuBaTH noceGaH HauiH BHXOBOr KopHiheba.

OpnykoM o 3abpaHi npoMeTa ofipeheHHX HEMOKPETHOCTH JIOHETA je Ha OCHOBY
Amangmana CXIV 3a Ycras PenyGnike Llpue Tope. kojuM je yrBpheHo fa Kan ce
aKTHMa WM pajllbaMa opraHa chefiepaliije HiaH ipyre penyOHKe, IPOTHBHO MpaBHMa I
ayxHoctHMa Koja Permybmuka Lpxa [opa uma no Ycerapy COPJ, HapyiiaBa paBHo-
npasHocT PemyGnuke LpHe T'ope 1y Ha Ipyri Ha4HH YTPOXAaBajy HBEHH HHTepecH,
HajlZIeXKHI peryONHUYKH OpraHH [IOHOCE aKTe pajii 3allTHTe HHTepeca PemyGmmke
Lipre I'ope.

OcnopeHa oJlTyKa cajIp:Ki NpHBpeMeHy 3abpaHy oTybera HMOBHHE (DH3HYKHX I
NpaBHUX JH1a Koja he GHTH npeaMeT pasrpaHHuera ojHoca H3Mehy apkaBa HacTa—
nax oTlenbeheM ol Susiie CDOPJ i Casesne Perybmike Jyrocnasije, a He ypebhyje
ONILITH NMPaBHH PEXHM Ha HENMOKPETHOCTHMA, HHTH YTBphyje Mepe OrpaHmvera u3
ynaHa 75. Ycrasa CPJ.

(Pememe Capecnor yercapnor cyaa Y 52/94 ox12.10.1994.)
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ITocnoBun npoctop

Kopuinheme nociosnor npocropa

I'pan Beorpan ypebyje n oGesdehyje jemmncrsene ycriope 3a Kopuuthibe
MOCIOBHOT NPOCTOPA Ha noapy4jy rpaga bBeorpaja

13 oGpa3znoxemsa:

OpnpenGom unaHa 11. Tauka 6. Craryra rpaja Beorpana. ofpebeno je na rpap, y
cKnamy ca YcCraBoM 1 3aKOHOM. ypebyje u o0Oe3behyje jemiHcTBeHe ycnoBe 3a
KopHihere MOCI0BHOT IPOCTOpa.

YcraBHi ¢yl je YTBPAMO ja je ocnopeHa ojpenda CraryTa y CYLITHHH Tpey3eTa
ogpenda umada 113. craB 1. tauka 3. YcraBa npema KoMe ONIITHHA, Y chaiy ca
3aKOHOM. ypebyje 1 00e30ebyje Kopuiheme nocaosHor npocropa. Mera ogpenGa
caipXXaHa je i y 4iaHy 22. craB 1. Tauka 3. 3aKOHa O TepHTOPHjATHO] OpPraHu3aluji
Peny6mixe CpGiije 1 mokaaHoj camoynpaen (" CryxOenn rnackik PC", 6p. 47/91, 79/
92 1 82/92). Ha oBaj HaunH ypebnBame Kopiihera IOCTOBHOT NPOCTOPa CBPCTAHO je
y IOCJTIOBE JIOKAJ/IHE caMoylpase. KOjii Cy Y HAJEXXHOCTH ONIUTHHE, OJHOCHO rpaja
Beorpana Ha ocHoBy wnana 118. ¥npase.

Ospnantheme OMIITHHE, OJHOCHO Tpafa fa cTaTyToMm ypebyje Kopniiheme
[TOCJIOBHOT IIPOCTOPA He 3HAa4H NPEHOLLIeHe 3aKOHOlaBHe Ha/IMeXXHOCTH Ha OMLUTHHY,
jep ce xopuihere MOCIOBHOr MPOCTOPa MOXe YpehIBaTH Ha HHBOY JIOKAJHE CaMOy—
IIpaBe caMo Y CKJIay ca 3aKOHOM. :

HMcto orpaHnveme cajpxkaHo je H y ocnopeHoj ofpentn Craryra, npeMa Kojoj
rpajl. y CKiamy ca YcTaBoM H 3aKOHOM ypebyje Kopuiheme IOCIOBHOT TPOCTOpa.
Hagpenena ogpenda Craryra npefiBHAeNa je YaK Mawd oOHM OB/alhermha o Mpon-
HcaHor YCTaBOM, jep je yTBpAuna fa rpaj ypebyje u oGezGebyje camo jefnHcrBeHe
yCIIOBE 3a KopHIlhiermhe NOCIOBHOT IIpocTopa Oe3 HaBobema 0 4iljeM je MpoCcTopy ped.
Crora je YcTaBHH CyJl OLIeHHO J1a HeMa OCHOBA 3a YTBphUBaH:e HeYCTABHOCTH H He3a—
KOHHTOCTH ocrnopeHe ofpende CraryTa.

(Opayka Ycrasnor cyga Penyoanke Cpouje Y 195/94 on 9.03.1995.)

Osnawherse CKynuiTHile rpaja

Ckymurtnna rpaga bBeorpana nema opiamheibe Ja cBOjoM OIYKOM Hpoimicyje
ofaBese H HAYMH MOCTYNalka y MOMIENy YIUlaTe jaBHHX INPHXO/a Of H3]aBaiba
NOCTOBHHX NPOCTOPA Y 3aKyN

W3 oGpazinoxema:

OcniopeHoM OTyKOM 4iaHa 5. Ojmyke o H3MeHaMa M jonyHama OJmyke o
VTBpbHBawky MPHXOda KOjH MNpHIajajy rpagy. OJHOCHO TPajiCKAM OINIITHHAMA
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("CnyxGenu nucr rpaga Beorpana”. 6p. 16/93) npomicana je oGape3sa npejyseha
KOjHMA Cy OMNIITHHE, OMHOCHO Tpaf TIpeHesie NpaBo YIIPapmLaka MOCTOBHHM MPoc—
TOPOM [la NPUXOM OJ1 H3faBaHa o0jeKaTa y 3aKyIl yIlaTe Ha pa'uyH, OJIHOCHO TapTHjy
Koja ce y MehyBpeMeHy OTBOpPH.

YcrapH cyl je OLEHHO Ja je OCNOpeHOM OjpeadoM MpeKopaueHo YCTAaBHO
opnathere CKYNIITHHE rPpajla # ToO 13 ciiefehix pasiora:

Onpendom unada 113. cras 12. Tauka 6. Ycrasa yrepbeHo je ja onurrmHa
H3BpILUABa 3aKOHE, JIpyre npomyce H onire akte PemyOmike uije je H3ppllaBakbhe
MOBEPEHO OMNIIITHHH.

Kaxko je ogpendton unaHa 89. Tauka 1. 3aKoHa O JaBHUM NMPUXOAMMAa H jaBHIM
pacxomuma (" CryxGenn rmacHuk PC". 6p. 76/91. 18/93.37/93, 67/93 u 45/94) yrpheHo
fa MuHHCTap (PHHaHcH]ja JoHOcH OMILKe Mpolice O HauHHy Bobewa eBHieHlnje o
HaIIaTH IPHXO/A H HIIXOBOj YILIATH Y KOPHCT OyleTa. (hHHAHCH]CKHX IUIaHOBA, Opra—
HH3AIH]E COLHJaTHOr OCHTYypamha, OylleTckux (hoH/I0Ba 1t noceOHIX padyHa, a Hapen-
O6oM o ynnahuBamwy onpebennx npuxofa Oyyera PemyOnuke. onmuTHHa H rpaja.
OyueTckux poH/IOBa H OpraHu3aluja 0O0aBe3HOr colfjamHor ocurypasa (" Cryx6eHn
rnaciuk PC", 6p. 79/91 u jip.) cy nponncali pauyHu Ha Koje ce yiuahyjy npuxosm o
JaBasa y 3aKyn o0jeKaTa ONIITHHE I rpajla. OTHOCHO Tpafa Beorpana. To CKymirmika
rpaja Beorpaja Huje nmana opnanrheme fa cBojoM OpmykoM nponucyje obasese n
HAUHH [1OCTYakha Y NOoriefy yIiaTe OJHOCHO JaBHIX IIPHXOJA. LIITO je Y OBOM CIy4ajy
YUHHEHO OfpeI0OM unaHa 5. ocropeHe ojmyke. M3 Tor pasnora YcTaBHH ¢y je yTBp—
JIHO HecarjacHOCT oclopeHe opende ca Y cTaBoM.

(Onpnyka ¥Ycrasnor cyna Penydanke Cpouje Y 253/93 on 16.03.1995.)

bGanke u ipyre (punancujcke oprann3saije

IMocaoBame TEeanoO—KpPeanTHHX 3aaypra

Huje y ckrany ca YcraBom ojpeada 3aKona Kojom je NponmcaHo ja mreaHo—
KPeuTHA 3a/lpyra Moxe HMaTH (DiiaHjaae, eKCHO3NTYPe M JIpyre opramnsaigione
aejiope camMo na TQp]lTOp]{j]I, oocHo y ceqmTy WiH II])(EGHBE:IH]J_IT_Y helnux
OoCHHBaya.

W3 oGpa3noxkena:

OcnopeHoM OUTYKOM unaHa 74. 3akoHa 0 GaHKaMa N ApYruM hHHAHCHJCKIM
opraHusatyujama ("CuayxGenn miact CPI", 6p. 32/93) nponcaHo je 1a ITeIHo~Kpe/i~
HTHa 3aJpyra MOXe HMaTH (HIHjane, eKCNo3uType H pyre OpraHu3alHoHe JIeJIoBe,
KOjH HeMajy CBOJCTBO IPABHOT MHUA M Ja IITeHO—KpeIHTHA 3a/Ipyra MoXe HMAaTH
OpraHH3alHoHe JICJOBE CaMO Ha TEPHTOPHjH, OJHOCHO y CeTHILTY HIH NpeCHBATHILTY
HEHIX YJIaHOBA.
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ITo onpendn unana 13. cras 1. Yerasa CPJ. CP Jyrocnasuja je jeuHcTBEHO
NIPHBPETHO MOAPYYJE 1 M Je[IMHCTBEHO TPKIIITe. 3Hauere Te oipende Ycrasa CPJ
CacTOjH ce y NpaBy cBaKora Ko ce Gasn ofpeheHoM fenatHouhy win yenyrama, fa
CBOJY JIENaTHOCT 00aB/bLa Ha jeIHHCTBEHOM TPIBPEHOM ITOIPY']Y H Ha jeHHCTBEHOM
tpkumrry CP Jyrocnasnje. To npaso He Moxke GUTH OCPaHITICHO ofipeilaMa cape3Hor
3aKOHa KojuM ce ypebyje obasmame onpebete menatHocrn. Tlpaso Ha obGaBibame
eTaTHOCTH Ha Je/THHCTBEHOM NPHBPETHOM NOJAPYH]Y I jeITHCTBEHOM TPXKHILTY HE
MOXe OHTH OrPaHIieHo Ha fleo Tor nofipyyja. C 0631poM Ha TO /1a ocropeHa ofpeda
unaHa 74. HaBeJIeHOT 3aKOHA, ITOCTIOBAKLE IIITe/IHO~KPE/ITHIIX 3a/ipyra OrpaHHYaBa Ha
oapebeno noipyyje. CapesHi ycTaBHI CyJl cMaTpa 1a Ta 0jipe10a HaBeIeHOT CaBe3HOT
33aKOHa Huje cariacHa ca YcrasoM CP Jyrocmasije.

(Onayka Casesnor yerasuor cyaa Y 123/93 o 17.11.1994)

Ocnnpaipe WTEANO-KPEMTHIX 3aApyra

Kao jeman oa ycioBa 3a ocnimBaibe INTCANO-KPETHTIHNX 3aApYra CaBe3HHM
32KOHOM e MOIJIO OJIPC/ITH Ja ociiiBayn 06e35¢e1e HOBYAIN C0 OCHHBAYKOr Kalll—
Tanay oapehenom nsnocy.

H3 oGpasnoxema:

OcnopenoM ofipeAGoM UnaHa 72. 3aKoHa O GaHKama H [IpYraM pHHAHCHjCKHM
opraumsaimjama ("CayxGenn mict CPI", 6p. 32/93) npomniicaHo je j1a ce IITeJHO—
KpeHTHA 33Jpyra MOXe OCHOBaTH aKO OCHHBaun 00e30ejie HOBYAHI 160 OCHIBA4YKOr
KanuTana Koji He Moxe Gutd Mamu of 50.000 YCA nonapa y AMHapcKOj NpoTHB—
BPEIHOCTH, 10 KYPCY Ha flaH YI1aTe THX cpejcTana.

[Tonazehn on onpenada umaHa 69. crap 1. u unaHa 74. Ycrapa CPJ, Casesnn
YCTABHH CyJl cMaTpa Jla ce 3ajeMueHa cioboja paja n npuppebusama octBapyje v
CKMTajly ca caBe3HHM 3aKOHOM. TakBo onpefierberhe NPoHCcTAYe U3 ofpende wiaHa 77.
Tau. 2. Yerasa CPJ. no kojoj CP Jyrocnasija IOHOCH H H3BPILIABA CaBE3HE 3aKOHE Y
00nacTH jeJIHHCTBEHOT TPIKHILTA, MPaBHOT NoJoXaja npenyseha u Apyrux npuspesi—
HHX cy0jekaTa, MOHeTapHOr, GaHKapcKOT, IeBH3HOT CHTEMa H OCHOBA IIOPECcKOr
cucreMa. Cnoboja paja n nprppehuBama H cnobola OpraHn3oBama 3a 00aBbamke
JIeSTAaTHOCTH KN YeiTyra, 3ajemueHe YcragoM CPJ. octRapyjy ce y ckiafy ca yciIoBHMa
MIPOITHCAHHMM CAaBE3HNM 3aKOHOM 3a 00aBhbame MOoje/IHe JeJaTHOCTH Wil yeayra. [To
cxBaramy CaBesHOr ycTaBHOL cyjla. o0aBbamke pajia H npuBpebuBama y cKiajy ca
YCJIOBHMa TIPOIICAHHM CaBe3HUM 3aKOHOM 3HAYH I IPaBo caBe3HOT 3aKOHOMaBLA Jia
NPOIHACYje yclOBe IOJ KOjHMa Ce MOy OCHHBaTH ofpebeHe opraHmsaluje 3a
obaBbatke NpHBpeIHe. (hHHAHCH]CKe H ApYTe JlenaTHOCTH. [JaKiie, caBe3HHM 3aKOHOM
MOTy OMTH NpOIHCaHH M YCIOBH MOJ KOjHMa ce MOTY OCHOBaTH LUTEJHO-KpPEJUTHE
3ajpyre. Kao opraHmsalije Koje ce Oape rocnoBameM Yy oOmacTH GaHKapcKor
cuctema. CTora ce cape3HUM 3aKOHOM MOIJIO NMPOIMICATH H TO J1a je OCHUBAMKE THX
OpraHM3alija yclnoBbLeHo obe3behemneM oipeheHOr OCHHBAYKOT KANKHTAana Kao jeM—
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CTBa 3a YCIEIHO MOCT0Bake THX OpraHH3aliija. Kao ¥ 3a NOoLIToBamke (PHHAHCH]CKe
muciumiiHe. [pomicyjyhin oBapesy obesdehera OCHUBAYHOT KaNUTaNa 3a OCHHBak:e
IUTeTHO—KPEANTHIX 3aIpyra. 3aKOHOIaBall, ¥ CKAay ca yTBpheHOM NOTHTIKOM KOjy
BOJIA Y TOj oGmacTil, c1000HO ofipehyje # H3HOC OCHIBAUKOr KalnNuTala HeONXOIHOT
334 OCHHBAMe HapefeHNX puHaHcHjcKHX opraHuzaiitja. Oapebuparke BHCHHE TOra
H3HOCA CTBAp je, Iakie, cnobojHe oleHe 2akoHogaBla. OTyaa, BACHHA OCHHBAYKOT
KannTAala 3a OCHHBae IITeTHO—KPEIHTHIX 3aJIpyTa KOjy NPOIHILIE CABe3HH 3aKOH He
3HauH, 1o oueHH CaBe3HOr YCTaBHOTr cyjla. NoBpely cnofojie paja H npuepebuBama,
cnobojle OpPraHN30Bakha 3a 00aBbakke [eNaTHOCTH HIH YCIyra, HiH NOBpely JPYIHX
cnobopa 1 npasa rpabata, 3ajemueHnx Yerapom CPJ.

(Opayka Cagesnor yerasnor cyaa Y 123/93 oa 17.11.1994)

Ycknahbupabe nociosama (PHHANCHjCKIX Opranusaiiija ca 3aKkonoMm

3akonom ce Moria npomxcaT odape3a 3a (punaicHjcke oprannsamije, Koje cy
OCHOBaHe MO pamijeM 3aKoHy, Aa y oapehenoM poky ycariace cBoje noc/ioBaibe,
OpraHM3anjy H aKTe ca 1H0BHM 3aKoHOM 0 Hankama i apyriM (DHHAHCHjCKIM opra—
HH3aIHjama.

3 oGpasznoxema:

OcnopeHaM ogpeadama unaHa 84. ct. 3, 4. 1 5. 3aKoHa 0 6GaHKaMa | ApyTHM (pHH—
aHcHjckuM opraHmsanujama (" CayxOGenn muct CPJ". Op. 32/93) npomucaHo je fa cy
npyre (bHHaHCHjcKe OpraHM3alHje Koje Cy OCHOBaHe MO paHHje BaxkeheM 3aKOHy 0
GaHkaMa M JApyruM HHAHCHjCKHM OpraHm3alHjaMa [y:KHe Ja ycarjace cBoje
[IOCIOBamke, OpraHH3alijy H akTe ca ofipeadaMa OBOI 3aKOHa H fa obe3bene
OCHHBAYKH KalHTal HajKacHHje y POKY OJ1 IeCT Mecelll O laHa CTyNnarma Ha CHary
OBOT 3aKOHA, 4 YKOIHKO TaKO He [OCTYTIe PecTajy ca pajioM.

Onpentom unaxa 77. crae 1. tauxa 2. Yerasa CPJ yrepbeno je na CP Jyrocnaemja
1IpeKO CBOJUX OpraHa. IOHOCH H H3BpIllaBa caBe3He 3aKOHe. Ipyre MPOIce H OILLTEe
aKkre, a onpenbama unaxa 114. cras 1. yrepbeHo je ga je HaposiHa b6aHka Jyrocnasuje
CaMOCTAITHA H jeJHHCTBEHA eMHCHOHA YCTaHOBAa MOHETApHOT CHCTEMa, OATOBOpPHA 3a
MOHEeTapHy TIONHTHKY, 3a CTaOHIHOCT BalyTe H (DHHAHCHJCKY MHCUHILTHHY H
00aB/bame IPYTHX MOca0Ba oipeheH X 3aKOHOM.

CaBe3HH ycTaBHH Cyjl cMaTpa jla Cy OCIIOpeHHM ofipe/idaMa HaBeleHOr CaBe3HOr
3aKOHA YTBpheHH ycioBH Koje (iiHaHCHjcKe OpraHu3aliije Mopajy y ofipeheHoM poKy
la HCMyHe fa OGH Morie fa Hacrape Ja 0GaBibajy MO3BO/BEHY HeTaTHOCT WIH J1a
IIpecTaHy ca paJioM aKo Te yCIOBe He HCIyHe, CTBap 3aKOHOJAaBHE MOMHTHKE KOoja je y
OBOM cnyuajy y (OYHKUHJH OCTBapHBaka MeHeTapHe M OaHkapcke momutuke. [To
otieHn CaBe3HOT yCTaBHOT Cy/la, OBAKBAM ypehiBameM O[IHOca He JoBOjie ce rpabaHu
y Heje[THaK Mmonoxaj HiTH ce rpabaxn oHeMoryhasajy 1a ocTBape cBOj€ MPaBo Ha jefi—
HAaKY 3alITATY Y 3aKOHOM YTBphHEHOM MOCTYTIKY, jep Y cilydajy Ia HMajy MOTpaKHBame
npema (pHHAHCHjCKMM OpraHH3alijaMa, Koje cy Ipecraje ja page. TO CBOje
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MOTPaXKHBake MOTY T10]] JeIHAKHM 3aKOHCKHM YCIIOBHMA [1a OCTBApe KOl PefloBHOT
cyaa. M3 tux pasnora CaBesHn yCTaBHH Cy/l je OLICHHO la Cy OcnopeHe ojipende
HaBeJIeHOT caBe3HOT 3aK0Ha carnacHe ca Ycerasom CPJ.

(Pemewse Capesnor ycrasuor cyaa Y 22/94 on 25.05.1994)

Hema npaBHOr ocnopa 3a }’TprllBaibe JOCICJOCTH Hanjare narpaje 3a aJipokKa—
TCKe yeayre aqBoKaTcKoM Tapupom

H3 obpasnoxema:

Ynanom 1. Opnyke o u3meHn Tapude o HarpagaMma I HaKHaZH TPOILKOBA 3a paj
aJIBOKaTa. Kojy je IoHeO YTpaBHH 0160p AfiBoKkaTcKe Komope CpGHje, onpeheHo je na
ce Harpaja 3a aJBOKaTCKe yciayre oOpadyyHaBa 1o Tapudi Koja BaXH Ha [JaH
HCIIOCTAB/bakba 00payvyHa 3a H3BpILEHE yClyTe, a fIa ce Harpaja 3a aflBOKaTcKe ycayre,
Kao J1e0 TPOILKOBa CyJICKOT MOCTyNKa. o0payyHasa Mo TapHndn Koja BaXH Ha JaH
INOHOIIIER-a TPBOCTENEHE OIIYKe Yy cMHCTy unaHa 189. 3akoHa o oGanTraloHHM
OIHOCHMA.

YnanoM 7. 3aKoHa O H3MEHaMa H JIONyHaMa 3aKOHa O aJBOKATYpH H CIYXOH
npapHe nomohu ("CayxGenn raachux CPC", 6p. 1/88) onpebeno je ga Tapudy o
HarpajiaMa H HaKHaJ# TPOLIKOBa 3a pajl ajBokara yTBpbyje AJOBOKAaTcKa KOMOpa
CpOuje y ckaafly ca IponicAMa KojiMa ce ypebyje IpyLUTBeHa KOHTpona LieHa. Ha
OCHOBY OB€ 3aKOHcKe ofipeabe AlBoKaTcka Komopa CpOuje je MOria mpeKo cBojer
YnpapHor offopa fla BpIlIM H3MeHY HaBelleHe Tapudge ami He Ha HAYHH HaBejeH y
unany 1. Onmyke. Hamme, MOIITO MATame JOCMEIOCTH HATUTaTe Harpaje 3a agBoKa—
TCKE yclmyre HHje nmoceOHO ypebeHo HaBeleHHM 3aKOHOM, JIOCHENOCT MOXe OHTH
TNpe/IMeT YyroBopa u3Meby aIBOKaTa H HErOBOT BIACTO/IaBlia, a aKO TaKaB YTOBOP He
Oyne 3aK/bydeH OHia JOCHEeNOoCT. cariacHo umaHy 314. 3akoHa O OGNHTalHOHHM
OJHOCHMa, HacTaje OfMax I10 HM3BpLIEHO} agBOKaTcKoj yciaysn. M3 oBux pasmora
OmnykoM Huje MOrio GUTH ypeheHO MATame [IOCNENIOCTH, jep je y NHTaky OTHOC
00IHrallnOHO~TIpaBHOr KapakTepa 3a 4yHje je ypebuBame npema umaHy 72. cras 1.
Tadyka 4. Ycrasa PenyOnuke CpGuje Hajgnexsa PermyGnuka. Tlopen Tora, onpente
unaHa 1. OmIyke uMajy NMOBPATHO [EJCTBO jep ce y clyuajy Kaja HHje yroBopeHa
JIOCTe IOCT HallaTe 3a agBOKaTcKe ychyre., Tapnda Koja BakKH Ha JIJaH HCNOCTaB/bakkha
oOpavyHa 3a H3BpILEHE YCIyre, OJHOCHO Ha JlaH [JOHOIIeHa NMPBOCTENEHE Npecye,
NpUMERYje H Ha ycIyre ajJBOKaTa JIocrene Ha HamjaTy Npe CTyNamka Ha CHary Te
TapHe, IITO HHje J03BO/beHO WiaHoM 121. cras 1. YcraBa PenyGimke Cpoje.

(Omnyka ¥crapxor cyna Peny6muke IY 5/95 " Cory:xGenu rnaciuk PC", 6p. 31/95.)



M. Opancufi u C. Byjunoasuf
Munuciiapciieo 3a pad Cpouje

Crasonu munucrapcersa 3a paa Penyoauke Cpouje

1. Pajnux je nmojmeo 3axTeB 3a NpecTalak paaior 0HOCa pajai ocT—
BapuBaiba mnpapa na nopojamuny nensnijy. [Ja an je nociiogaean
AyKat 1a paTHHKY HCNATATH OTHPEMIINY 1T Y Kojoj BHeHnn?

OniruM KoaekTHBHAM yroBopoM ("CayxOenn rnacHuk PC". 6p. 18/90. 10/92.
34/94, 65/94 u 14/95). y unaHy 29. anuHeja 2. IpONHCAHO je [a je mocnogaall TyXaH 1a
00e30eI1 OTIPeMHHHY TPH IPeCTaHKY pajHOr OfHOca pajH Kopuihema IpaBa Ha
NEH3Ujy UIH MpH MPeCcTaHKy pajiHOr OJIHOca MO CIJIH 3aKOHa 300r rybuTKa pajHe
cIOCOOHOCTH Yy BHCHHH TPOCTPYKOI H3HOCA HETO 3apajie KOjy OH OCTBapHO 3a Mecell
KOjH NpPeTXOH Mecelly Y KojeM ce Hclahyje OTNpeMHHHA, ¢ THM HITO HennaheHa
OTIPEMHHHA He MOXe OHTH HHXa O]l TPOCTPYKE NPOCEYHE HETO 3apaje Mo pagHuKy
HenaheHe KOJI NMOCNOJaBUa 3a Mecel| KOjH MPeTXOIH Mecely y KOojeM ce BpILH
HCIIaTa OTIPEMHHHE.

OTnpeMHIHA ce, TpeMa HeBeleHHM ofpeataMa OTiuTer KOJeKTHBHOT YTOBOPA,
00e30ebhyje npm npectaHky pagHor ofiHoca paji Kopuiihema npasa Ha nexsujy. To
3Ha4H Jla ce OTnpeMHiHa 00e30ebyje y cBUM clyuajeBUMa NpecTaHKa pagHOr OJHOoca
pajli OCcTBapHBaka IpaBa Ha CTapOCHY, HHBAIJICKY HJIH NOPOJIHYHY TIEH3H]Y.

(M3 MunncraperBa 3a paji. Oopauka H COLHjalHa
rmutarba, op. 01-00-59/95-02 on 14.6.1995. roxn.)

2. IMojemiuayniM KOJAEKTHBHHM YrOBOPOM HHCY NPONHCAHN KOpPeK—
THBIH KpPHTepHjyMu 3a yrephupaibe npecranka norpede 3a panom
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pammmka. Ha ocnopy kojux kpurepiujyma ce Moxe yTBPIMTH
npecranak norpede 3a pagom pajinka?

[Tpecranak notpede 3a pajioM pajiHiKa, y cKaajly ca ofipeabana ynana 22, cras 1.
3aKkoHa o pagHum ofHocuMma ("CryxOGenn rmacHnk PC".Gp. 45/91, 18/92 u 34/94),
MOXe [la YTBPAN HALIEXHH OpraH y npeiaysehy y ckiagy ca nporpamom Tex-—
HOJIOLIKHX. €KOHOMCKIX 1 OpraHH3allHOHHX NpoMeHa y npefysehy u KpuTepujyma
YTBpHEHHX KOMEKTUBHHM YTOBOPOM.

Oppenfama ynana 32, Oniurer KoneKTHBHOTr yropopa ("CiyKGeHH TTacHHK
PC", Op. 10/92, 34/94. 65/94 1 14/95). npomncann cy KpUTepHjyMii Ha OCHOBY KOJHX ce
yTBphyje npecranak norpede 3a pajioM pajHuka. [TonasHi, OCHOBHH KpHTEpPHjyM NpH
Mpenarawy H yTBphHBamy pajHHKa 3a UHjIM je pajoM npecrana nortpeba je
YCHEILHOCT y pafy. ¥ cIyyajy Kajia paiHHIH OCTBapyjy jeHaKe pe3y/Tarte paja npH—
MeHHhe ce. Kao KOpPeKTHBHH. APYrH KpHTepHjymit 1o cnefaeheM pefiocieny. H TO:
CTPYHHA CTIpeMa. PajiHo HCKYCTBO Ha TOM PajTHOM MECTY H CTax OCHTYpama.

Kajia noceGHuM, OTHOCHO MOje/THHAYHIM KONEKTIBHIM YTOBOPOM HHCY yTBpheHH
ApYTH KOPEKTHBHHI KPHTEPHJYMII. NpecTaHak norpede 3a pagoM pajHiKa yTBphyje ce
Ha OCHOBY H3BpILIEHOI PAHTHPaHa MO CBHM KPHTEPHjyMHMA NpONHcaHuM OMIrTim
KOJEKTHBHHM YTOBOPOM.

(M3 Munncraperea 3a paj. Gopadka M cOlHjajHa
MmATama, op. 123-02-626/95-02 on 3.2.1995.rox.)

3. Y npenyschy mije 3akbyuen nojeuauny KoJeKTHBHH YTOBOP.
Ha an ce 3apane mory uciiahnsari na ocnoBy IlpaBunnnka o
3apajgama?

Ha ocHoBy 4naHa 46. 3akoHa o pagHumM ofHocMa (" Ciryx6exn rimacHuk PC", 6p.
45/91, 18/92 u 34/94). pagHuK MMa MpaBo Ha ofiroBapajyhy 3apajy y ckiafy ca KojieKk—
THBHHM YTOBOPOM, OTHOCHO 3aKoHOM. [Ipema ofpeniGama unana 121. craB 2. 3aKoHa 0
panHUM OJHOCHMa, aKo je Ipefysehe ONIITHM aKTOM YPelHJIO MUTamka H OHOCE 3a
KOje je OBHM 3aKOHOM MpepibeHo a ce ypebyjy KONeKTHBHHM YTOBOPOM, CMaTpa ce
/la cy Ta MATakba H OHOCH YpeheHn Ha ofroBapajyhi HaumH.

M3 HaBegeHHX 3aKOHCKHX OpelOM Npom3nnasn na npenysehe Koje Huje
3aKJbYYHJIO KOJEKTHBHU YTOBOP MOXE Ipapa, o0aBe3e W OTOBOPHOCTH 3aIrOCTEHNX
H3 PajIHOT OJIHOCA, LIITO 3Ha4YH H NPaBO Ha OfiroBapajyhy 3apajy 3anoc/eHuX, ypeauTH
OIILITHM aKTOM KOjH IOHOCH HafINIeXXHH OpraH y npefysehy.

(M3 Muuucrapersa 3a pajl, Gopaduka M colfHjasTHa
nuTawa, 6p. 110-00-151/95-02 og 1.6.1995. roj1.)



110 [paso u npuepena op. 9-10/95.

4. Paqnuk pajn y asa npejyseha (ca nenynum pagnnaM BpemMeHom) u
Ha Taj HAunH ocTBapyje nyno paano speme. [la 11 y oBoM ciayuajy
pajIiK MOXKe J1a paj 1 o jeane Tpehitie nynor pagHor BpeMena?

PajiHiK KOju pajin Ha pajIHOM MecTY 2a Koje je npefBrbeHo pajiHo BpeMe kpahe ofl
TMYHOT PaHOT BpeMEeHa MOJKe [a 3acHyje paJHi OJHOC y BHILE npey3eha u ja Ha Taj
HAUMH OCTBapH NMYHO PajHO BpeMe. 3a pafHHKE KOjH pajie MyHO pajHO BpeMe.
npeaBihena je MoryhHoCT JONyHCKOT pajia — HajBHILE [10 je/iHe TpeliiHe pajHor Bpe—
MEH4, O]l YCIOBHMA YTBPHEHUM OBHM 3aKOHOM.

To 3HaYI J1a ¥ pajHIK KOJH Pajin ca HEIyHUM PaJIHIM BPEMEHOM Y fiBa npesy3eha
il Ha Taj HauuH OCTBapyje IyHO pajHoO BPeMe, MOXKe. CaMOo 110/ YCTOBAMa yTBpheHHM y
unady 13. 3akoHa o pagHuM ofHocuma (" Cnyx6enn rnacHuk PC", 6p. 45/91. 18/92 u
34/94), na pagn jow y jegHoM npefysehy Hajpuile o jefHe TpehiHe IyHOr pagHOr
BpeMeHa.

(VM3 Munncrapersa 3a paj, Gopauka H cOlHjaTHa
miTama, 6p. 119-01-8/95-02 on 22.2.1995. roa.)

5. Mocaoaasan mije ueriatio 3apage asa mecena. Koja cy npasa
3anocaennx?

[Tpema unany 6. Ypenbe o 3apafama 3a BpeMe NPAMEHE caHKIlija MehyHapoTHux
opranu3aunja (" CmyxGenu rmacHuk PC", 6p. 10/94, 29/94. 36/94 u 19/95). nocnogapat
je my»kaH Ja 3arnocneHoM HCNnaTH ofrosapajyhy 3apafy y cKiagy ca KONeKTHBHHM
YTOBOPOM, 3aKOHIMAa 1 JPYTHM IPOIHCOM. AKO Ioc/IofiaBall Hije y MOryhHOCTH fia
o0e30eH HCMIATy 3apafie, AyXKaH je fla 3a10ocneHOM HCMIAaTH HajMake FapaHTOBaHy
HETO 3apafy.

Y cirydajy Kajia ocaojaBall Hije H3BPLUNO HH HCILTATy FApaHTOBaHe HETO 3apajle,
3aIl0CIeHH MOXKe MOJHeTH 3aXTeB HHCTeKIHjH pajia y YHjoj Ha/lIeXXHOCTH je BpLIeHe
HaJ30pa Haj NPUMEHOM MPOMca O pagHHM OJHOCHMA KojHMa ce YTBpbyjy mpasa,
obaBe3e H OITOBOPHOCTH PaJHAKA.

Takobe. y oBoM ciyuajy. y cKiafly ca HaBeJleHoM YpetoM o 3apafiama, nocio-
NlaBIly KOji HHje y MoryhHoCTH 1a 06e30e/Ii cpeicTBa 3a ACIUIAaTy TapaHTOBaHe 3apaje,
a MPeTXOHO je CBHM 3aroc/ieHNMa HCIIaTHO HajMame JIBE MecedHe rapaHTOBaHe
HETO 3apajle y TOKY KalleH[apcKe FofiiHe, MOTy ce oflo0pHTH HejocTajyha cpeficTsa H3
doHa cpeficTaBa 3a HCIIATy HajHIKHIX 3apajia H HaKHaja.

(M3 Munncrapersa 3a paj. Oopayka H COlHjaTHa
nirama, 6p. 112-01-82/95-02 on 12.7.1995. roxn.)

6. Y 1eoHHYaPCKOM JIPYIITBY 3aM0C/1eHH CY Ha 300Dy JOHE.IH OIYKY
0 paspenlemy 4ianona ynpasnor ogdopa u aupekTtopa. [da mm je
of1yKa 3aKonuta? :

Ha ocnopy onpenaGa wiana 125. 3akona o npegysehuma ("Cry:xOeun nmuct
C®OPJ", 6p. 77/88, 40/89 u 46/90), unaHoBe yNpaBHOr Of0Opa Y JIEOHHIAPCKOM
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npyurrsy Onpa W paspeliiaBa CKYNIIITHHA JICOHH'Yapa, a Ha OCHOBY ojfipesiaba 4iaHa
127. oBor 3aKoHa, YpaBHH of100p. MOpejl OCTaNor, 10CTaB/ba i pa3pelaBa IHpeK—
Topa.

[Tomnasehu o HeBeICHHX 3aKOHCKIX Ofpe/ada, 3aMoceH i HICY oBralheHH fla Ha
300py IOHECY OJUTYKY O paspelliesy WIaHOoBa YpaBHOT 0100pa. OHOCHO IHPEKTOpa.
Taxo noHeceHa OJUTyKa cMaTpa ce Jla Hije IOHeTa y CKJIajly ¢a 3aKOHOM.

(M3 Munncrapersa 3a paj, Gopauka H COUHMjanHa
nuraua. op. 119-04-42/95-02 o 14.8.1995. rop.)

7. Pagunna je nanynnia 60 roquna xusota # 31 roHuy craxa ocur—
ypaiba. [Ia i Moxe 71a joj mpecrane pajin ojioc Ge3 ieHe carjiac—
HOCTH?

Onpendama unaHa 75. cras 4. 3aKOHa 0 OCHOBHHM IIpaBHMa H3 pPaJgHOT OHOCA
("Cayx0enu nucr COPI", Gp. 60/89 1 42/90), nponucaHo je 1a pagHUKY KOjH HaBpIIH
40 rommHa craxa ocurypaa HIH 65 rofHHa XHBOTa TNpecTaje pajHH OfHOC 0e3
FerOBe CarTacHOCTH, aKO MOCNOBOJHH OpraH, OJHOCHO TIOCIOfaBall, Y CKJamy ca
YCIOBHMa YTBPHEHHM 3aKOHOM. OINIITHM aKTOM HJIH KOJEKTHBHHM YTOBODOM, He
OJUTY4H [1a PaJJHHK MOXe [1a OCTaHe Y paJHOM OfIHOCY.

Pannuum Koja je HaBpimia 31 roguHy craxa ocHrypama H 60 rofgHHa XKHBOTa,
PaIHH OOHOC Oe3 HeHe caracHOCTH., Y CMHCITY HaBefleHe ofipefiGe 3aKOHa, He MOXe f1a
IIpecTaHe JIOK He HaBplHl 65 rofiHa XHBOTA.

(M3 MuuncrapcTBa 3a paj, Oopauyka H COlLMjaIHa
nuTaa, op. 131-04-3/95-02 on 30.1.1995. rox.)

1. Y kojum «ciyyajepnma oOTal fJeTeTa MoOXe Ja KOPHCTH
MOPOIH/BCKO OIICYCTBO?

Onpepebama unana 55. cr. 1. 1 2. 3akoHa 0 pajHuM oiHocnmMa (" CrykGeHn riac—
HuK PC", Gp. 45/91. 18/92 u 34/94), npomicaHo je uameby ocrasor, ga orall aeTeTa
MOKe€ JJa KOPHCTH ITOPOJHJLCKO OJICYCTBO Y CTyyajy Kajl MajKa HafyCcTH JieTe, aKO yMpe
HJIH aKO je H3 [pYTHX OIpaBJaHHX pasjora cIpedYeHa fa KOPHCTH TO MpaBo
(u3npKaBame KasHe 3aTBOpa, Telllka O0MecT H Jp.).

M3 nasefeHnx ofpeaata 3aKoHa MpOH3MIa3y J1a OTall leTeTa MOXe J1a KOPHCTH
MOPOJIH/BCKO OJICYCTBO Y CiTy4ajeBHMa yTBpheHHM 3aKOHOM, Kao H Y Clyuajy Kajia je
MajKa H3 IpyrHX ONpaBaHiX pa3liora crpeveHa jia KOpHCTH TO paBo. To 3Hauu, 1a 'y
3aXTEBY 3a OCTBApHBa€ MpaBa Ha MOPOIH/BLCKO OfICYCTBO TpeGa HaBecTH pasiore
300r KOjHX je MajKa y HeMOryhHOCTH Ja KOPHCTH IOPOJHIbCKO OJICYCTBO 4YHja CE
OTpPaBIaHOCT Y CBAKOM KOHKPETHOM CITy4ajy OleHYje.

(M3 MunncraperBa 3a paj, Oopadyka H COLHjaTHA
nurama 6poj 130-04~158/94-02 ox1 19.08.1994. rox.)
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2. Jla ;1 nocroju moryhioct sacinBsaiba pajaior 0110ca ¢a Kopiucii—
KOM HIBATHICKE nensuje?

ITpaBo Ha MHBANMMICKY NMEH3Njy MO yTBphuBawky NHBATHIHOCTH [ KaTeropuje Ha
HAYHH Tporncad 3aKOHOM O MEH3M)CKOM H HHBATH/ICKOM OCHIYParby MOXE Jla 0cT—
BapM OCHTYpaHHK KOJ KOra MocToju ryonTak pagHe crnocoGHoctH. I'yburak pajxe
CIIOCOOHOCTH, IpeMa MPOINHCHMa O MEH3HJCKOM I HHBATHACKOM OCHIYpaky MOCTOjH
AKO Ce YTBPIKM NOTIYHA i TPajHa HecnocoOHOCT 3a 00aBbate CBOI WIH IPYror Oro—~
papajyher nocna, Kao i Kajla ce rnpekpanndpkalyjorm Ui JoKBaTHQUKALT]OM He
MOZKe J1a H3BPILH ocriocoO/baBamke pa pajl.

Kako je 3a 3acHHBaRe pajIHOT OJHOCA, NIpeMa NPOIHCHMA O PajiHUM OJTHOCHMA,
OIILITA 3]lpaBcTBEHa CHOCOOHOCT OIILITH YCJI0B 3a 3aCHIBahe PaTHOr OJJHOCA, TO JTHLE
KOje je oCTBapHJIO NPAB0 Ha HHBATH/CKY NEH3Hjy MO OCHOBY YTBpheHe NnpBe KaTerop—
Hje HHBAMIIHOCTH He HCITYHaBa YCII0B y NIOTJIefly OMIITe 3paBcTBeHe CIoCODHOCTH 3a
3aCHHBAM:E PAJTHOT OJTHOCA.

(M2 Munucrapersa 2a paj. Oopauka H collfjanHa
mTaka op. 111-00-4/94-02 o 14.03.1994. ron.)

3. a an pajnHiKy KojH je nporiamien "Texno10MKHM BHIOKOM"
MOZKe IPecTaTH PAIH O10C 32 BpeMe NpHMeIe cankiija mehynap—
oamix oprannsanuja?

Panruky 3a uijim je pagosm npecrana norpeda 300r TeXHOMOUKHX. EKOHOMCKHX
HII OPraHH3alHOHIX NPOMEHa y Tpey3ehy Ha HauMH 1 MO MOCTYIKY YTBpheHHM y
ynaHy 22. 3aKoHa on pajHuM ogHocuma ("CnyxGexn rnacknk PC", Op. 45/91., 18/92 u
34/94), oGesbebyje ce jeaHo of cneiehux Npasa: 3aCHUBaMkE PaHOr OJHOCA Y JIPyToM
npejy3ehy; crpyuHo ocriocodbaBatke, JoKBanuduKalyja, npekpatindukalnja 3a paj
Y HCTOM MJIH JIPYTOM Inpey3ehy; JOKYI NMeH3MJCKOr cTaXa paJil ocTBapHBaka NpaBa
Ha CTApOCHY TEH3Hjy; jelHOKpaTHa HOBYAaHA HaKHajla—OTNpeMHuHa (un. 24 - 28.
3aKoHa).

PafHIKy KOMe Hije MOrno jia ce o0e30e/In HU Je[THO Off Hanpe]l HaBeJeHMX NpaBa,
fipecraje pajiHi OHOC aKo My ce 06e30efn MpaBo Ha HOBUYAHY HAKHaJy. NEH3HjCKO,
HHBATHICKO H 3IPABCTBEHO OCHIYPare Y Tpajamky Off JIBe TOfliHe, aKo ce Y Mebyspe—
MeHY He 3alloc/i HIN OCTBAPH NPaBo Ha NeH3ujy (4wiaH 29. 3akoHa).

I[Tpera TOMe H 32 BpeMe NpHMeHe caHKUija MehyHapoHUX opraHu3sallija, paa—
HUKY 3a YHjUM je pajioM Iipecrana 1orpeda, OJIHOCHO KOjH je YTBpbeH Kao "Tex—
HOMOIKH BHIIIAK ", 4 KOMe HHje MOTJIO0 /la ce 00e30e[H HHl je[THO OfI NTpaBa yTBpheHHX
3aKOHOM MOXe, y CKajy ca ofipeidaMa uiaHa 29. 3aKoHa J1a pecTaHe pajiHi OfIHOC.

(M3 MunucrapeTsa 3a paj, Gopadka H CcOlLHjaTHa
nurara op. 118-00-135/94-02 ox 15.11.1994. rox.)
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4. Koja npapa nMa pajnik Koju paan ca ckpahenum paanim npe—
MEHOM 112 OCHOBY CTapaiba o ICTeTy 0601¢/10M 071 ieyje napaiuie?

3axkoHoM o pagHnn ofHocuMa ("Crnyx06ennt rnacuuk PC". 6p. 45/91, 18/92 u 34/
94). onpendom uiaaHa 38. yTBpHEHO je 1a pOAMTENL NI CTapaTe/h, OHOCHO JIHIE Koje
ce cTapa 0 ocobu owreheHoj LepeGpamHOM NApaTH30M. IeUjoM Mapamn30M, HEKOM
BPCTOM IUlerdje umi obonenoj of Muitmhee aucrpodije M ocTamux TEIIKHX
000/bEHA, MOXKE Ha CBOj 3aXTEB J1a pajil ca cKpaheHIM pajgHIM BPEMEHOM. afil He
KpahHM O MONOBHHE MYHOr PaJHOT BpeMeHa. 3a BpeMe pajia ca cKpaheHHM pajHuM
BPEMEHOM. PajIHIIK 1iMa MpaBo Ha ojroBapajvhy 3apajly cpasMepHO BpemeHy
TIPOBEZICHOM Ha pajy.

BpeMe Koje je pajHHK NPOBEO Ha pajly ca MOTOBHHOM MYHOT PajIHOT BpeMeHa y
cMIIcTy unada 133. cras 2. Tauka 2. 3aK0oHa 0 NEeH3HjCKOM 1l HHBATHJICKOM OCHTYPamYy,
padyHa ce y cTaX OCHIYpama.

IMpenma HaBeseHnM ofjpeaGana 3aKOHA. Y CTAXK OCHTYPAbA PAUyHa CE CBE BpEME
NpOBE/IEHO Ha pajly ca ckpahie HHM pajIHIM BpEMEHOM Ha OCHOBY CTaparha 0 000mIenoM
NIeTETY.

(M3 Munucrapcta 3a paj. Oopauka H colHjaaHa
nuTama op. 112-01-79/94-02 on1 18.08.1994.)

5. Paqiik 3a yHjuM je pajioM npectaiia notTpeda Henymhasa yelioBe 3a
ocTBapiBaibe Npapa Ha npespemeny nensijy. Ja 1 y opom ciyyajy
paliiK MoXe J1a OCTBapi 1paBo la oTnpesmiuny y BHennn o 20
NpOCeyIIX Meceyix 3apaja?

I[Tpema onpendama unaxa 28. cras 1. 3akoHa o pagHum ofHocnMa (" CrykGeHn
rnacHiK PC", 6p. 45/91., 18/92 u 34/94). npaBo Ha OTIPeMHIHY MOXE Jla OCTBapH paja—
HHK 3a YHJUM je paJoM IpecTana 1oTpeba, ako ce ca HajJIeXXHHM OpraHoM Y
npefysehy cropasyme Ja My ce HCIIaTH OTIPEMHHHA Y BHCHHH YTBpPHEHO] KOMeK—
THBHHM YTOBOPOM, KOja He Moxe fla Oyjie Beha o1 36 mpoceyHHX MeceyHHX 3apajia
KOjé je OCTBapHO y TPOMEceYjy NMpe OCTBapHBam-a MpaBa Ha OTTIPEMHEHY.

OcTBapiBame 1IpaBa Ha OTNPEMHIHY YCIOB/LEHO je ynoTpeGoM T0GHjeHNnX cpefi—
CTaBa Ha MMe OTTIDEMHIHE 3a OCTBapHBaHe IpaBa Ha pajl (OCHUBAaHE MPHBATHOT
npefyseha, panme. ynarame y apyra npemyseha m ap.). [IpaBo Ha OTIpeMHEHY. y
CMHCITY HaBefleHe 3aKOHCKe ofpeabe. MOXe Jla OCTBapH M pPaJHUK KOjH HCIYyHaBa
YCIIOBE 33 OCTBApHBaK:€ NpaBa Ha NIpeBpeMeHy MeH3Hjy.

BucuHa oTnpeMHuHe YTBphyje ce KONeKTHBHHM YTOBOPOM. 3aKOHOM je Npor—
UcaHa caMO rOpH-a rpaHula OTIIpeMHUHE (071 36 NPOCeUHUX MECEUHHX 3apaja).

(M3 MuHucrapersa 3a paj, Gopadyka M coOlMjaHa
nuTamba, 6p. 120-02-26/95-02 on1 12.07.1995.)
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6. Y KOM je pOKy, paanHK KOMe MHDYje pajiii OJHOC [0 OCHOBY
1300pa na japny (pyHKIHjy, Ay:Kal Ja ce BpaTH Ha paja y npeaysehe?

Panuuky, Koju je u3aGpaH, OIHOCHO HMEHOBaH Ha (hyHKLH]Y Y IpKaBHH OPraH HiH
ApYTY jaBHY (PYHKIH]Y UHje BpILUEH:E 3axXTeBa /1a NPHBPEMEHO [IpecTaHe [a pajid y
npemy3ehy. 3a BpeMe OficycTBOBaHa ca pajia MIpYjy TpaBa H 00aBe3e Koje ce CTHIY Ha
pajy H 10 OCHOBY pajia, OCHM IIpaBa U o0aBe3a 3a Koje je 3aKOHOM. OJTHOCHO KOJleK—
THBHHEM YTOBOPOM JIpyKuilje ofpebeHo (unaH 45. cras 1. Tauka 3. 3aKOHa O pagHuUM
OJIHOCHMA).

PagHuk Koju je, y cKiaady ca HaBefleHMM ojfipefidaMa OCTBapHO IpaBoO Ha
MHPOBam€e pajHor ofiHoca, y poky o 30 maHa of1 npecTaHka (hyHKIHje, HMa NpaBo ja
ce BpaTH Ha pajl.

AKo ce pafHiK y poky o1 30 1aHa ofI 1aHa IpecTaHKa (pyHKIHje He BpaTH Ha pall,
MOZKe ce CMaTpaTH Jla HCTEKOM TOT POKa TO MPaBo H He MOXE /1a OCTBapH.

(U3 Munncrapetsa 3a paja, Gopadka H COLHjanHa
nutama op. 120-00-184/95-02 op 13.06.1995.)

7. Kojun opran y npeny3ehy yrephyje pacnopen paasor Bpemena H 1a
JIM pajlHK KOji pajd ca ckpahennMm paauiM BpeMeHOM HMa NpaBo
1a OAMOp ¥y TOKY paja?

3akoHoM 0 pajgHnM ofHocuMa ("CnyxGenu rnacuuk PC", Op. 45/91, 18/92 u 34/
94) y unany 30. cras 1. yrBpbeHo je 1a panHo BpeMe pajiHHKa H3HocH 40 gacoBa y paj-
HOj HefilebH (IyHO pagHO Bpeme). Pacriopen, moueTtak H 3aBpIIETAaK PagHOT BpeMeHa
yTBphyje ce y cKnajy ca KoJeKTHBHIM yropopoM (uaaH 37. cras 1. 3akoHa), a nociao—
BO[HH OpraH, Ha ocHOBY unaHa 106. ctas 1. Tauka 14. 1oHOCH OJUTYKY O pacropeny,
MTOYETKY U 3aBPIIETKY paJHOr BpeMeHa.

ITpemMa ToMe, pacriope]] paHOT BpeMeHa Y OKBHpPY 40-uacoBHe panHe Hefle/be Y
CKJaMly ca KOJeKTHBHIM YTOBOPOM YTBphyje nocmosojHu opraH. Pacniopegom pagHor
BpPEMeHa MOXKE ce YTBP/IUTH NEeTOIHEBHA HJIH ILIECTO/IHEBHA pajiHa Heflelba.

[TpaBo pajHHKa Ha OIMOp Y TOKY paja. IHeBHH H Hefe/bHH OIMOp YTBphEHO je
onpentama unana 38. 3akoHa. [IpaBo Ha oMOp y TOKY pajia y Tpajasy o1 30 MHHyTa
HMa paiHHK KOjH pajii ca MyHHM paJiHHM BpeMeHOM, Kao H pajJHHK KOjH pajii HajMame
ca MOJTOBHHOM PAaJIHOT BpeMEHa.

(M3 Munncrapcra 3a paj. Gopauka H cOlMjanHa
IHTakba, op. 120-02-26/94-02 o1 17.06.1994.).

Ha 11 nmofnocHiall 3axTeBa 3a MOKpeTame JHCHHILTHHCKOL [OC—
TYNKa, KOjH je y KOHKPeTHOM C/y4ajy NOCJIOBOJHH Opra, uma
AKTHBHY JIErHTHMAIHjY 1a OKpene NocTYNaK npej cyfiom?

Onpenbama unaHa 76. 3akoHa o pagHuM ofgHocuMma ("CrnyxGenn rnachuk PC".
Op. 45/91, 18/92 u 34/94), nponHcaHo je fa NPOTHB OJUTYKe AHCUHIUTHHCKOr OpraHa
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JIOHECceHe Y PYrOM CTENEHY, PajiHiK MOXe IOKPEHYTH MOCTYNaK Mpefl HajIeKHIM
CYJIOM, y POKY Of1 15 naHa off flaHa JJocTaB/bakba [IPyTrOCTENeHe OJUTyKe.

AKO HaJUTeXXHH IPYrOCTEeNeHH OPraH He IOHece OJUTYKY O TIPHTOBOpY y poKy o1 30
[aHa, MOXe ce IMOKPeHYTH MOCTYNAK Nped HaNeXXHUM cyJoM Yy poky of 15 gaHa, no
HCTeKy POKa Y KOME je ApYrocTeneHH opraH 01O JIy>KaH J1a JIoHece O[UTYKY O TIpHIO=
BOPY.

M3 HABEJIEHHX 3aKOHCKHX onpenaﬁa NpOH3NTTa3n J1a, NpoTHB OJTYKE MHCUHTLTITH—
CKOTI OpraHa JIOHEeCeHe Y IPYCOM CTENeHY, PajiHiK MOXe [IOKPEHYTH INOCTYIaK Ipej
HAJIJIEXXHAM CY/IOM Y TIPONHACAHOM POKY.

IIpema ToMe. NMOJHOCHMAL| 3aXTe€Ba Y KOHKPETHOM CJTy4ajy MOCTIOBOJHH OpPraH.
HeMa aKTHBHY JEerHTHMAaLlujy fa MpOTHB OUIyKe JHCLHIUTHHCKOr OpraHa JOHeceHe y
JIPYTOM CTelleHy. IOKpeHe MOCTYNAK Mpe/l HaIeKHHM CYOM.

(Munuseme MuHncTpa 3a paj. Oopauka H cOlMjaqHa
nutaba PenyOGnuke CpOnje ©Op. 116.04.18/94 on
5.12.1994. ron.)

IIpBocrenenoM OIYKOM JHCIMILIHICKE KOMIICHje pagiuKy je
H3pedena Mepa npecraHka pagior ofnoca. 3a JoHolleibe OTyKe
ApyrocTeneHe KOMHcHje, Y KOIKPETHOM ¢1yyajy, HOTpeGHO je met
r1acosa, a O] TOra je riacajio TpH Jej1erara 3a, a isa npotus. Ja jiu
je nonera omyka?

Onpenbama unaHa 75. cras 1. 3akoHa o pagHuM ofHocnMa (" Croy:KOeHH TTacHUK
PC". 6p. 45/91, u 18/92) nponucaHo je Aa MPOTHB O[TYKe NPBOCTENEHOT AUCHMITHH—
CKOr OpraHa, pajHuK, OJIHOCHO MOJHOCHIAL| 3aXTeBa 3a YTBphlBame OArOBOPHOCTH
PajHHKa MOXKe H3jaBHTH IIPHTOBOP OpraHy yNpasibaka, OHOCHO KOMHCH]H YTBpheHoj
KOJNEKTHBHUM YTOBOPOM. Y POKY Of OcaM /IaHa O]l laHa JIOCTaB/bakba OJUTyKe.

HauiH 1 nocTynak 0oHoLIeHha OTyKe YTBPhHeH je OonuTHM akToM npejyseha:

Wmajyhu y BHIY [1a je y KOHKPETHOM CTy4ajy 3a JIOHOLLIER:e OJUTyKe IpyrocTeneHe
ITHCLHMIIIHHCKE KOMHCHje MOTpebHO NMeT rnacoBa a off TOra je r1acaso TpH fleferara 3a,
a [IBa TIPOTHB, Y TOM CITy4ajy HHje JOHeTa OJTyKa ¢ OO3UpPOM Jla Hije JoOHjeH noTpe—
6an 6poj riacoBa 3a IOHOLIEHe OIyKe.

ITpema ToMe, carmacHo ofjpei0aMa 9saHa 76. cTaB 3. 3aKOHa O paJHUM OJHOCHMa
PajHEKY He MOXe Jla lIpecTaHe pajiHi OfIHOC, aKO HaJIJIEXKHH [IPYrOCTEeNeHH OpraH He
JIOHEce OMUTYKY O NMPHIOBOPY IPOTHB IPBOCTENEHE OMTYKE KOjOM ce H3pHue Mepa
npecTaHKa pajHOr OfIHOCa, OJHOCHO TAKBa IIPBOCTENEHAa Of/IyKa He cMmarpa ce
KOHa9HOM.

C 0063upoM J1a OJTyKa HHje [IOHeTa U3 rope HaBefleHUX pasjora, MoTpeCHO je Ha
HOBOj CEJTHHLH OHAaKO Kako je NpelBHbeHo akToM Npedy3eha MOHOBO 0DaBUTH Tiia—
came, Kako OH OUTYYHJIH O MPHIOBOPY pajHUKa yJOXEHOr Ha NMPBOCTENEHY OITYKY
KOJHM My je H3peyeHa Mepa NpecTaHKa pPajHoT OIHOCA.

(Munubewe MuHucTpa 3a paj, Gopauka W COLHjaTHa
nATawa op. 118-00-48/93 on1 3.06.1993. rox.)
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IIporns paanuka je nokpenyr JHCHHINIMNCKH noctynak. [da iam
NpHBpeMena HeclocoSloCT 3a paj 3aycTanha ppeme Boheiba mue—
HHILTHIICKOT OCTYNKa?

Oppenbama unana 77. 3akoHa o pagHum ogHocnma ("CryxGenn rmachuk PC",
6p. 45/91 u 18/92), nponucaHo je fa MOKpeTame AUCLUUIIMHCKOr MOCTYIKa 3acTapesa
3a TpH Mecela Off laHa ca3Hama 3a NoBpeNTy pajHe obaBese H 3a YUITHHOLA, OTHOCHO Y
POKY 0Ol 6 Mecell Of] laHa KaJla je MoBpefia YIHHeHa.

AKO noBpefla pajfHe obaBe3se capXn o0esexja KpHBHUHOL flefla. NOKpeTame
AHCLHUILTHHCKOL MOCTYIKa 3acTapeBa MpOTeKoM 6 Mecel. Of laHa ca3Harha 3a MoB—
peny pagHe obaBese H 3a yUHHHOLA.

Bobewe pucuunamHCKOr NOCTYNKa 3acTapeBa NMPOTEKOM O Mecelld Of jiaHa
ca3Hama 3a [oBpejly pajiHe o6aBe3se U YUIHHOLA, OIHOCHO NPOTEKOM je[THE FOIHHE Off
laHa KaJa je NoBpe/ia yuHHheHa (arcomyTHH POK 3aCTapelocTH).

W3 HaBe[HHX 3aKOHCKHX OIpe/IOH MPOH3MIa3H fla 0 HCTEeKa poKa (ancomyTHa
3acrapesiocT) TpeOa J1a ce IIOKpEeHe MOCTyNaK. yTBP/H OArOBOPHOCT pajiHHKa | JIOHece
KOHa4Ha OfITyKa.

ITpema ToMe, OKOJTHOCT IIITO je paJHHK OHO NMPHBPEMEHO HecrmocoGaH 3a pajl, He
3ayCTaB/ba BpeMe 3a Bohere JMICLHIIHHCKOT TMOCTYIKa, 1a CTora ako je MpoTeKao
POK YTBpheH y unany 77. 3aKOHa. IPOTHB PaJHAKa HE MOJKE J1a ce BOAH AHCIIITHHCKH

TIOCTYIaK.
(Mununewe MuHncrapersa 3a paj, Gopauka H cOlH—
jamHa nutatka Op. 116-05-7/94 o1 14.04.1994. ron.)

Ha 1 paminni KojH HeMajy noTpeGHy HIKOJICKY CIpeMy MOTy ja
ocraiy Ha pajgnoM MecTy 3a Koje umajy npusnarty pamiy cnocod—
Hocr?

Pajunim Koju uMajy NpH3HaTy pajiHy cocOOHOCT, CTEUEHY pajioM, He MOry ja
OCTaHy Ha paJHOM MECTY 3a Koje HMajy NpH3HATy pajHy CNOocOGHOCT, a HeMajy
NMOTPeOHY IIKOJCKY crpeMy. TakBi pajHuiy Mopajy OHTH pacriopeheHn Ha apyro
PalHO MECTO KOje OroBapa HHXOBO] CTPYUHO] CIpeMH, carnacHo unaHy 18. ctas 2.
3axkoHa o pagHuM ogHocnMa (" CryxGeHu rnacHuk PC", 6p. 45/91, 18/92 u 34/94).

(Muurbewe MuHucrapersa 3a paji, 6opayka H coli—
JjamHa nutama PenmyGmke Cponje 6p. 112-01-99/95 on
17.07.1995. ron.)

Ja ;11 ce 3aKalbaBame 1a Mocao CMATPA TEKOM IIOBpPejIoM pajHe
obaBese?

PajHuk npHIMKOM 3aCHHBaKka paHOr OJIHOCA TIpey3iMa pajiHe obaBese y cray
Ca 3aKOHOM.

Hewnsspimasame 1 HecaBecHO, HeOJIATOBPEMEHO H HEMAPHO H3BPILIABAE PaTHIX
oGaBe3a u Apyrux obapesa NpefcTaB/ba TeXy MOBpefly pajiHe o0aBese, 3a KOJy ce
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H3pHYEe JHCLMIIHHCKA Mepa [IpecTaHKa pajiHor OfHoca (unal 67. cras 1. Tauka 2.
3aKOoHa O pajIHIM OJIHOCHMA ).

KonexTipHinM yropoponm 61mke ce yrephyjy OKOTHOCTI I YCIOBH NOJ KojuMa he
ce MoBpejle HaBeleHe Yy craBy 1. OBOr umaHa cMaTpaTH TEXOM IMOBPEOM pajHe
obaBe3se 3a KOjy ce H3pHYe Mepa MpecTaHKa PajIHoOr OjHOCA Y CKIajly ca MpHPOAOM
I€TaTHOCTH, OJHOCHO NIPHPOJIOM 110Ca KOji BPILH NOje/IHHN pajiHIK.

KonextusHIM yroBopoM. yTBphyje ce nospena pajiHe oGase3e, Kao OKOIHOCTH I
YCIIOBH TIOJI KOJHMA c€ Te NoBpejle MOTY CMaTpaTH TEXKOM MOBPEJIOM pajiie obape3se.
To npakTHYHO 3HAYA. a 1 he ce 3aKalIkhaBamke Ha 110Ca0 CMATPATH TEXOM ToBpe—
noM pajHe o0aBe3se H IOJ1 KOjIIM YCTOBHMa YTBphyje ce KONeKTHBHHM YTOBOPOM ¥
npenysehy.

(Munuseme MuHucrpa 3a paj, 6opauka H coljamHa
mitaba PenyGnnke CpOuje Op. 101.00.26/95 op
24.03.1995. ron.)

,Hj:l JIn ce pa;ulm( = HIBATH] MOXKC pHCIIOIJC:l"TH Ha CBaKo ]]8,7.[']10
MecTo?

Ynanom 62. 3aKoHa O pagHHM OJHOCHMA YTBPHEHO je 1a pagHHK — HHBAH]] HMa
NpaBo Ha pacnopeblBamke Ha paJlHO MECTO NpeMa NpeocTano] pagHoj ClocOGHOCTH,
MpaBo Ha NnpexkBanugHKalUUjy Wi AokBanudguKallujy, NpaBo Ha pacnopebiBame Ha
PaIHO MeCTO 3a Koje je 0cnocobibeH, Kao 1 NPaBo Ha oiroBapajyhe HOBUaHe HaKHaje
y Be3H ca KopaIuheheM THX NpaBa. Y CKJIajy ca IPOMHCAMa O IeH3HjCKOM H HHBATH -
CKOM OCHTYpamby.

Onpenbama 4naHa 41. 3aKOHa O MEH3HjCKOM H HHBAMIICKOM OCHTYPamy Mpor—
HCaHO je [1a ce IpYruM OAroBapajyhiM MOCIOM OCHTYpaHIIKa cMaTpa IMocao Kora je
npeMa CTPYYHO] CNpeMil H MNPEOCTano] pajHoj CrocoBHOCTH crocobaH aa pajau
ofipebeHo pajHO BpeMe. ca pajJHHM HalopOM. KOjH He TOrOplIaBa HEroBo
3[PaBCTBEHO CTaH:E, OTHOCHO CTakhe HHBAITHOCTIL

[Tpema ToMme. paJHHK HHBAamH[ ca TPeOocTaJOM paJHOM cliocoOHoImhy ce
pacnopebyje Ha pyri ofrosapajyhu 1mocao carnacHo periery (pOHjIa MEH3HjCKOT |
HHBa/IAJICKOT OCHTYpaksa.

(Mumsewe MuHncrpa 3a paj, Gopauka H collAjanHa
nuTaka PemyOnuke Cpouje. Op. 155-00-2/93 on
022.04.1993. ron.)

Kakas je craryc anpexropa npenyseha, Koji no npoTeky Bpemena
Ha Koje je m3a0pan, ne Oyle monoso Gupan, OJHOCHO KOjH je
paspelilel npe HCTeKa BpeMena Ha Koje je nzaopan?

Onpenbama 4wnmaHa 13. 3akoHa O OCHOBHHUM TpaBliMa W3 pajHOr OfIHOca
("Cnyx6enn rnacHuk PC". 6p. 60/89 u 42/90), nponucaHo je jia ocI0IaBOJIHA OpraH
KOJH M0 NPOTeKY BpeMeHa Ha Koje je n3abpaH, He Gyjie TOHOBO GHpaH, OTHOCHO KOjH
Oyne paspelleH Npe HCTeKa BpeMeHa Ha Koje je m3aOpaH pacnopebyje ce Ha pyro
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PagHO MECTO KOje OfITOBapa HEeroBOM CTETIEHY CTPYUHE cripeMe ofipehene Bpere 3aH—
HMama, 3Hakha 1 cnoco0HOCTHMA.

CXOJIHO HaBeJIeHOM NPOH3HIa3N Jla IMpeKTop Npety3eha, KojH 110 NpoTeKy Bpe—
MEHa Ha Koje je m3abpaH, He Oyae noxopo OnpaH pacriopebyje ce Ha [Apyro pagHo
MECTO KOje OJIroBapa HeroBoM CTelleHY CTpyUHe clipeMe ofipeheHe BpeTe 3aHHMama,
3HaY H ClOCOOHOCTHMA....

(Mmnbewse Munncrpa 3a paj, Gopauka # collijanHa
nutawba Pemybmuke Cpbuje 6p. 120-01-152/95 on
26.06.1995. ron.)

Pajmik je npumiben 1a oapeheno Bpeme, pajan 3amene npHBpemMeHo
OJICYTHOr pajiiiiKa, KoMe je rnpecrao paaud ofnoc 3Gor oxlacka y
nensujy. Ja a1 pagnuk Koju je 3acnoBao pajin ofHoc Ha oapeheno
BpeMe, ayTOMAaTCKH 3acHiBa Pajlii ojoc na neojapeheno speme?

Onpenbama unana 10. cras 3. 3akoHa o pajHuM oHocuMa (" CiryKGeHn rTacHuK
PC", 6p. 45/91 u 18/92). npomicaHo je la paHHK KOjH jé 3aCHOBAaO pajHH OCHOC Ha
ofipebeHO BpeMe, 3acHHBa pajIHil OHOC Ha HeojpeheHO BpeMe, aKo pajIHUKy KOora je
3aMEHBA0 TpPEeCTaHe pajlHH OIHOC HIH KaJga NpHBpeMeHO NopehaHW OOHM paja
nocTaje TpajaH.

IIpeMa TOMe, pajJHHK KOjH je 3aCHOBaO paJHH OJHOC Ha ofipebeHo BpeMe pajd
3aMeHe MPHBPEMEHO OJICYTHOT PajIHiKa, 3aCHIBA PajIHH OJTHOC Ha HeofipeheHo BpeMe,
¢ 0O3HpOM J1a je pajiHHKY KOra je 3aMemHBao IpecTao pajHH OfHoc, 300r ojtacka y
NEeH3HjY.

(M3 MuuncraperBa 3a paj. Gopauka H COUHjalTHa
mitama Pemytnuxke Cpbuje. 6p. 117-00-897/92 on
16.10.1992.roxn.)

Pamina je 3acioBaia pauii oioc na oapeleno Bpeme 1o ocHOBY
npuspemeno nosehanor o6ima paga. [Ia m nma cpa npaea, o6aBe3e
H OJrOBOPHOCTH Kao H palliHK Koji je npumben Ha Heoapeheno
BpeMe noceGHO y OHOCY Ha 3aLITHTY NpaBa pajanHka?

Onpenbama unaxa 10. cras 5. 3akoHa 0 pagHaM ofHocHMa (" Cry:KOeHH TacHHK
PC". 6p. 45/91, 18/92 u 34/94), nponmcaHo je 1a paJiHUK KOjH je 3aCHOBAO pajHi OHOC
Ha ofipeheHo BpeMe, nMa cBa IpaBa, 00aBe3e H OTOBOPHOCTH Ko H PajHHK KOJH je
3aCHOBAO PajIHH OJTHOC Ha HeofipeheHo Bpeme.

PanHuky ce y miucMeHoM OONHKY 10CTaBba CBAKa OJIYKA O OCTBApHBAamy ITpaBa,
oGaBe3a i OJITOBOPHOCTH, ca IIOYKOM O NPaBHOM JIeKY (1. 94 3akoHa).

PajHuK KOju HHje 3a0BO/baH OJIMYKOM HafIJIe>XHOr OpraHa Moxe y poky of 15
JlaHa Off flaHa ypyduema OJUIyKe, [ia MOfHece NpPUIOBOpP JIPYrOCTENEHOM OpraHy
yTBpheHOM KONeKTHBHHM YTOBOPOM, aKO OBHM 3aKOHOM HHje npeBHbeH Kpahu pok.

IIpema ToMe, pajIHIK KOjH je NPHMIbEH Ha OflpeheHOo BpeMe 10 OCHOBY IIPHBpe—
MeHor nosehanor o6uMa paja, IMa cBa npasa, obage3e 1 OArOBOPHOCTH Ka0 H paJJHUK
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KOJH je 3aCHOBAO PajiHi OJIHOC Ha HeofpeheHO BpeMe. Na | paBa Koja ¢y NpoIHcaHa y
ynany 92. 10 98. 3aKoHa 0 pajiHiM OIHOCHMA.

(M3 Munncrapersa 3a pajl, Oopauka H colmjanHa
nurarba PemyGanke CpOuje, 6p. 118-00-47/95-02 op
15.9.1995. ron.)

Hda i ce JMIe Koje ce Hajasn 1Ha peloBlHoM IIKOJIOBAILY, cMaTpa
He3anocaeHuM anmem?

3aKOHOM O 3anolUbaBakby H  OCTBAPHBAKY MpaBa  He3alnocJeHNX  JHLa
("Cmyx0Genu rnacHuk PC", 6p. 22/92, 73/92, 82/92, 67/93 u 34/94), y y unany 3. cras 5.
TMPONHACAHO je [a ce He3arocleH M JHIHMa (JIHLe Koje Hije Y palHOM OJIHOCY, HHTH je
Ha JPYTH HaYHH OCTBApHJIO IIPAaBO Ha pajl, a YBECHO je y MPOIHCAHY eBHEHLH]Y
3aBOjla), He CMAarpa YUYeHHK., OJHOCHO CTYIEHT KOJi c€ Hala3d Ha pPEloBHOM
LIKOIOBAKY.

Onpenbama unana 8. cras 1. Tauka 3. 3aKOHa O NEH3MJCKOM H HHBaJHICKOM
ocurypamy (" CnyxGenn rnacHuk PC", 6p. 27/92 u 82/92). nponicaHo 1a OCHTypaHHLH
3aMoce N ¢y: TH1A Koja y CKAay ca MPOIMICHMa O PajHiM OIHOCHMa, 00aBbajy NoB—
peMeHe HIIH pHBPEMEHE MOCIOBe, OCHM MeH3HOHHCaHHX JIHLA, YUeHHKa | CTy/leHaTa
KOjH ceé Haja3e Ha pe/IOBHOM LIKOJIOBaky. aKO HHCY OCHTYPaHH I10 IPYTOM OCHOBY.
ITpema ToMe, THLA KOja ce Haas3e Ha pelOBHOM ILIKOJI0Bakby He CMaTpajy ce He3aroc—
JIeHHM JIHIHMa H Kao TakBa He MOTY Jla 0cTBape MpaBo Ha pajl (3acHyjy pajHi OJHOC).
JIOK ce Halase Ha PeJIOBHOM LIKOJI0Bamby.

(M3 Munncrapetea 32a pan. Gopadka W cOlHjanHa
nutawa PemyGrnuxe CpGmje, Op. 112-01-93/95 on
8.9.1995. rox.)

Paguuk je 3acnopao pamn oanoc 6e3 japnor oriawasaiba 10 90
painx 1ana. Pajnnk je 3aMeibiiBao NpuBpemMelio oJCyTHOT PajlHHKA.
Jda 1 nmoctoju MoryhnocT npepacraiba paJlor OgHOCa HAa Heo-
apeheno Bpeme?

Oppen6ama unana 11. 3akona o pagHuM ogHocaMa ("CmyxkGenn rnacHuk PC",
6p. 45/91 n 18/92), nponucaHu cy ciydajeBH Kaja palHHK MOXe Jia 3acHyje pafHu
ofiHoc Ge3 jaBHOT ornallaBama.

Y Tauku 8. yrBpheHo je panHi oHoc Ha ofipeheHo Bpeme ann He gyxxe of1 90 pag—
HHX JlaHa, MOKe J1a 3acHyje, Kajla je y IHTamy ONpaBJaHa XHTHOCT [1a paJHHK 1LITO Npe
CTYIIH Ha pafl, 0e3 cipoBobhema IIOCTYIKa jaBHOr OralaBarha.

ITo nerexy on 90 pagHux 1aHa, pagHH OJHOC MOpa Jla cé packuHe, Ge3 o03upa fa
714 jolI YBeK Tpaje norpe6a 3a pajioM pajHHKa Ha ofipebeno Bpeme. OBaKo 3acHOBaH
pajiHi OJIHOC He MOXKE Jla TipepacTe Y paJHH OHOC Ha HeopeheHo BpeMe HU y cyuajy
Jla 3aMEHABAHOM PajIHHKY NpecTaHe pajiHi OJIHOC, jep ce ofpende unaHa 10. cras 3.



120 ITpaso it npuepesia Gp. 9-10/95.

3aKOoHa O pajIHUM OJJHOCHMA, IPHMEY]Y caMo Kajfla je pajIHiK 3aCHOBAO pajiHi OIHOC
Ha ofipeheHO BpeMe Ha OCHOBY JaBHOT Orlaca.
(M3 Munncraperpa 3a paj. Oopauka H colpjatHa
nuratba PernyGnuke CpOuje, Op. 112-03-65/93 on
17.6.1993. ron.)

[Ja 1 ce npunpasniK Koji je npuminen na ojapeheno speme, Moxke
pacnope T Ha YnpaxiLelo pajaio mecto na neojpeheno ppeme?

Oppepdama unana 16. crap 2. 3akoHa 0 pagHuM ofgHocHMa (" Cry:XGeHH ritacHIK
PC". 6p. 45/91. 18/92 11 34/94). nponncaHo je jia pajiHii OJHOC ca NPHITPABHHK OM MOXe
la ce 3acHyje Ha HeofpebeHO Bpeme U ofipeheHo Bpeme Mo yclnopHMa H Ha Ha4HH
yrBpheH y unany 7. 1o 9. oBor 3akoHa.

OnirrnM akToM yTBphYjy ce pajiHa MecTa Ha KOjMa pajHHK 3acHHBA PajiHu
OJIHOC Y CBOJCTBY NPHITPABHIKA I JIy>KHHA TPajakba NPHIPABHHUKOL CTa)a KOjH He
MOKe f1a Oyrie Iy»KH OfI TOIMHY [laHa. aKO 3aKOHOM Hitje ipyrtnje oapeheHo.

UYnanom 87. 3akoHa ypeheHo je aa, paHIKY MOXe Jia [ipecTaHe pajHi ofHoc 6e3
H-EIOBE CarJIaCHOCTH, aKO je 3aCHOBAO pajiHH OJHOC Y CBOJCTBY NMPHIpPAaBHHKA Ha
ofpebeHo BpeMe y cMmicTy wiaHa 16. OBOT 3aK0OHa.

ITpema TOMe, HAKOH HCTEKa NPHITPABHHYKOT CTaXKa H N071ararka CTPYYHOr HCTTHTa
3a NPHINPABHUKA, [pey3ehe MoXe NpUNpaBHuKa J1a paciiope/li Ha YIIPaXXHeHO PagHo
MecTO, Ha HeofipeheHo Bpene.

(M3 Munncrapersa 3a paj. Gopadyka H COIMjaTHA
nuTatka PenyOnnke Cponje. Op. 112-02-107/95 on
8.9.1995. rop.)

Ma an pauky Kome je ogpelyen nputBop Koji Tpaje ayxe oj iiect
MecenH, MoXe npecraTti paain oo H aa i l'I[)E:[J’BChC MOXKe
npecraTi  ca  MCINIATOM  laknajge 3apaje  300r HeaxypHor
pedpynpaiba cpeicraba o1 CTpame oprana Koju je oapeauo
npuTBop?

OnpendoM unaxa 89. Tauka 3. 3akoHa o pagHuM ogHociMa (" CayXGeHH rMacHHK
PC", Gp. 45/91, 18/92 u 34/94), nponucaHo je a pajHUKY NpecTaje pagHH OTHOC M0
CHJIH 3aKOHa JIaHOM CTyMNama Ha H3/IpXKaBame KasHe 3aTBOpa. aKO 300T OBe Ka3He
MoOpa GHTH OJICYTaH ca pajia Iye Off ILIeCT Mecelln.

Y NHTamy je 1aKkje NpecTaHak PajHor OJHOCA 1O CHIH 3aKOHa. H TO IAHOM CTy—
lamkha Ha H3[IpKaBamke Ka3He 3aTBOpa Y Tpajamy Off LIecT MEcell.

Pannik KoMe je ofipebeH npuTBop. yaamyje ce ca pajia Ol NPBOT IaHa MPHTBOPA.
70K npuTBOp Tpaje (1. 80 3aKoHa).

Haknaga 3apajie 3a BpeMe npHBpEMEHOT yla/bema pajiHiKa KoMe je ogpebeH
NPHTBOP, H3MU1ahyje ce Ha TepeT opraHa KojH je HapeJno npuarsop. [1pema ToMe, paa—
HHK KOMe je ofipeheH npuTBop. yaabyje ce ca paja H IpHMa HaKHajly 3apajie y BUCHHI
YTBPHEHOj KOJEKTHBHHM YTOBOPOM OfT IIPBOT JIaHa MPHTBOPA, JIOK NPHTBOP TPaje.
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PanHnKy KOJH ce Halnasn y NPHTOBOPY JIyKe OfI IIECT Mecell He MOXe MpecTaTi
PAJIHH OJIHOC.

[Tpenysehe He MOXe IpecTaTi ca HCIIaTOM HAaKHajle 3apajfe pajHIIKy Kome
NPHTBOP TPaje JyKe Oj] ILeCT Mecelld. Kao i 300r HeaXYPHOTr 1 HeGlaroBpeMeHor
pedyHapaka cpeficTaBa Ofl CTpaHe OpraHa Koji je ofipeno NPHTBOP, OJHOCHO Ha
qifjii TEPET 1aJa HCIaTa HakHaje.

(M3 MuHucraperBa 3a pajl, Gopadka H COljajiHa
murawa PenyOmuke CpOuje. Op. 11-00-55/95-02 on
20.9.1995. rog.)

Panumua ce nanasu na nopoabekom ojieyersy o 1994, rogune. [a
an y 1996. roanni MMa NpaBo 1a HCKOPHCTH FOJHILIGH OIMOP 32
1994, u 1995. ronmmy?

OnpenGonm unana 39. cras 4. 3akoHa 0 pagHuM offHocuMa (" ChyxGeHH TiacHuK
PC", 6p. 45/91. 18/92 u 34/94), nponicaHo je fa pajHIK Koji 300r OJICYCTBOBamka ca
paja. y CMIHCTy MpOMHCca O 3[paBCTBEHOM OCHIYpakby HHje MOrao ga HCKOpPHCTH
FOIHIUEH OIMOP Y TOKY KaJIeH/IapcKe OJIHHe, HMa I1paBo Jla Taj OAMOP HCKOPHCTH JI0
30. jyHa Hape[IHe TOJHHE.

ITpema ToMe, pajiHHIa KOja HHje MOLJIA 1a HCKOPHCTH FOHIIELH OAMOp (Y TOKY
KaleHJapcKe rofgnxe, Oiia je Ha MOPOIHIBCKOM OfICYCTBY) HMa NMPaBoO 1a HCKOPHCTH
rOfHLIEH oMop 3a 1995. ropuny 10 30. jyHa 1996. roguse. Togunnsn ogMop 3a 1994.
CO/IHHY. pafHH1a Koja je OHila Ha NOPOIH/LCKOM OJICYCTBY. HEMa IPaBo J1a KOPHCTH Y
1996. rofHH.

(M3 Munucrapersa 3a pap, Gopadka M COLHjaTHA

muTatba PemyOnuke CpOuje. Op. 131-04-68/94 on
22.9.19%4. ron.)
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