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YIAHIOHA

Ap Hpedpaz lllyaejuh, UDK 347.7..341.2
ipochecop Ilpasnoz haxkyaineina y Beozpady (H3BOpHH HAYYHH paf)

HuCTHTYT NpOMeH:e HMX OKOJTHOCTH Y HOBHM H3BOpUMA
mMebhynapoaHor npuspensor npasa

Pe3nme

Ipusena uxclauitiyitia UpoMerbeHux OKOAHOCT Y yZo8opuma mebyHapoOHOZ
lipuspedro? fipasa flocebHo je uapaxcena 6ydyhi da HU3 0BAKBUX OKOAHOCIIL MONE
cliasultiu y20680pHe cllipane y oltiexcary cuiliyayujy y tioZaedy uciiywera obaesa.
Otiyoa ce osom unciiuitiyitly ftoceehyje axrba y ayilOHOMHUM UBOPUMA MeByHap-
00HOZ UpuepedHoZ tpasa, mehy Kojima cy u nedasno doneltiu "IIpunyuiiu mebyHap-
00nux Upzoeunckux yzoeopa"' y oxeupy Mebyrnapoono? unciiuitiyiia 3a
yrugurawyjy tipusaitrnoz ipasa (UNIDROIT). ¥ "[punyuiiuma " je odabpan itiepmun
"hardship" (wwpoxo fiosnaii 'y mebynapoonoj fWipZosurckoj fparcu), daitia je
Oeghunnyuja 06072 liojua, objaiursenu wezo6l enemeniliu u iipedsubene fipasue iloc-
neduye Ha Oejciiueo yzosopa. Y 4AGHKY ce aHaaulupajy eaemenitiu dojma hardship,
yilopebyjy ca uHCUuItyioMm UPOMErEHIX OKOAHOCTIU Y HAKUOHAAHUM Tpasuma u
yka3syje Ha peazosarse cyocke u apbuilipaxcue iipakce y Oomahem u yilopeoHom iipagy
Ha IpUMERY 0802 UHCIUUITYIHA.

Kmyune pequ: lipomersene okoarnocitiu (hardship); mebyrapooro iipuspedro iipaso;
Unidroit; Ipunyuiiu; uamena yzoeopa; packuo yzoeopa.



2 IMpaeo 1 npuspea Gp. 7-8/95.

Hpumcua HHCTHTYTA NPOMeEbeHHX OKOJHOCTH

OCHOBHH TIPHHIIAT YTOBOPHOT Ipapa: pacta sunt servanda (hyHKIHOHHMIIE TMOJ
TPETIIOCTABKOM Jla CY OKOJIHOCTH KOje ¢y NOcTojajle Y BpeMe 3aKJbyuera yroBopa
ocraje HenpoMereHe, 6ap He Y MepH y Kojoj OH yroBOpHa paBHOTeXa Moria OHTH
HapymeHa. Kana, mehyruM, nmobe 0 TakBe NMpoMeHe OKOIHOCTH, KOje YTOBODHY
paBHOTeXy OHTHO Hapyllapajy, Moryhe je CTaBHTH y J€jCTBO MeXaHM3aM T3B.
NPOMEHEHAX OKOJIHOCTH Y 1IH/bY MIOHOBHOT YCIOCTaB/baka PaBHOTEXE -afialTallije
yroBOpa, OJIHOCHO CYCIIEH3Hje HerOBHX JIejCTaBa, HiIH, YaK H HerOBOT IpecTaHka. Y
MHOTHM HAalMOHAJHHM TIpaBHMa. MebyTHM. IOCTOJH pe3epBHCAHOCT MpeMa
MOTYRHOCTH ITOHOBHOT YCIIOCTaB/bakha YrOBOPHE DABHOTEXE YCieNl MPOMEmheHHX
OKOJTHOCTH, HapouuTo 360r GojasHH 3/10ynoTpede HHCTHTYTa, a THME H CTBapamka
HECHTYPHOCTH H HeroBepema Mehy yroBopHHM cTpaHaMa. OCHM Tora, Monasu ce ol
CTAHOBHILITA [1a CYy YTOBOPHE CTpaHe CTPOro Be3aHe yroBOpOM H Jia Tpeba /a cHoce
IOc/Ie/Iilie HECITOCOOHOCTH fIa TIPEe/IBHAE NMPOMEHY yCIoBa KOJH MOCTOje Y MOMEHTY
3aKJbyderma yroBopa. IHCTHTYT NIpOMEHeHHX OKOIHOCTH Cce, HIlakK, Y BEIHKOM Gpojy
3eMasba NIpHMER:Yje, Y3 pa3THuATe YCIOBe: YITaBHOM ce I071a3H Ofl PHHIHIA [1a je
peu 0 H3y3eTKY Ol OCHOBHOT Hauesa 0GaBe3HOCTH YrOBOpa, Ja je 0 NMPOMEHEe OKOJI-
HOCTH JOLILIIO MOCTIe 3aK/bydersa YTOBOpa, Jla ce OHe HHCY MOTJe Npe/IBHJIETH H Jla je
ycief1 Tora JIOMLTO IO MpeTepaHo TEeUIKOT TepeTa 3a je[IHy YTOBOPHY CTpaHy y MorjIefy
H3BpILICHa HheHe o0aBe3e; MPH CBEMY TOME PEJIOBHO ce€ YHHH MO3HBake Ha NMpaBHIia
CaBeCHOCTH H MOLITEHA Y H3BplIaBakhy YTOBOPHHX 00aBe3a.

ITpomMemene OKOIHOCTH Y yroBopHMa Mehynapoanor npuBpeanor npasa

3Hauaj MpOMeHheHUX OKOMHOCTH Y YTOBOPHMa MebyHapoIHOT NPHBPEHOT TIpaBa
je moceGHO H3paxeH, OynyhH 1a HH3 OBAKBHX OKOMHOCTH MOXE CTaBHTH YTOBODHE
CTpaHe Yy H3y3eTHY CHTYallH]y OTeXaHHX ycJIOBa HCIIYyHheHa YTOBOPHHX 00aBe3a, Kao
IITO Cy, HA NPHMepP: NMPOMEHe 3aKOHOJAaBCTBa JOTHUHE 3eMibe (peXHMa yBo3a H
H3BO3a, CHCTEMa lapHHa, peryjdcamke MpoMeTa JIeBH3d, H3MCHE napHTeTa BalyTa,
MOpAaTOpHjyM Tahama .. HTJL.); MpoMeHe Y MehyHapo[JHOM MOHETapHOM CHCTEMY; Hac-
Tylawme CIMO/BHAX H YHYTPAlIkHX IONHTHYKHX forabaja; u apyro. Otyna HHje
clydajHO IITO MehyHapoJiHe HHCTHTYLHje Koje ce GaBe KpeHpambeM H3BOpa ayTOHOM-
HOT TPrOBHHCKOT NpaBa 1ocBehyjy NMaxiby peryjmcamy OBOT MPaBHOT HHCTHTYTA
Texxehn 1a npoHaby pelllesa KojH GH HajBHIlle ofroBapana norpebama MehyHapon-
HHX TpaHCaKlfja, a Koja Ou OHya HajIpHXBAT/bHBH]a 32 YTOBOPHHKE H3 Pa3/IHYHTHX
HALHOHAJIHHX NpaBHAX cHcTeMa. [Tocne ofpenaba 0 NPOMEHBEHHM OKOJIHOCTHMA KOje
je MebyHapogHa TprosuHcka Komopa y [TapH3y MOHy[IH/Ia yrOBODHHIHMA LUIHPOM
CBETA Ka0 Y30p 3a CacTaBbame ymsopal), HaJHOBH]H TEKCT NocBehieH OBOM HHCTHTYTY
caJpXaH je y HeJaBHO o0jaB/beHOj MyOnuKauuju MebyHapoHOr HHCTHTyTa 3a
yHHpukaunjy npusatHor npasa (UNIDROIT) mnop wnacnmosom ITPMHIMIIHA
MEBYHAPOOHUX TPTOBMHCKHX YTOBOPA, Pum, Mmaj 1994 (y namem Tek-
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npHBpenHor npasa (crp. 1-13)

cty: TIpHHUHITH), KOJH CYy cauHeHH OJf CTpAHE HAajeMHHEHTHHjHX CTpyYHaka 3a
MaTepHjy MehyHapOJIHHX TPrOBHHCKHHX YToBOpa H KOjH he, HajBepoBaTHHje, CHarOM
CBOr yruiejia (OHH He TOJIeXY HHKaKBOM TPHXBAaTaky OJl CTpaHe JpXasa) Tpef-
CTaBIbAaTH BaXXaH H3BOP NPaBa 3a OBY MaTepHjy.

"Ilpuununs Mehynapoanux TproBuncKHX yropopa'" Kao H3pop npasa

o npuMeHe OBHX I'Ipmumnaz} MoXe fohu GHNO Tako To he ce yroBOpHe
CTpaHe H3PHYHTO Ha HHX NI03BaTH MPHJIHKOM cacTaB/bakba YroBopa, GHIIO TaKo 1ITO
he oHu OMTH npefiBHbeHH Kao MepoONaBHO MaTepHjalTHO NPaBO Yy apOHTPa:KHOM
cybemy, HITH OHJIa Kajla ce YTOBOPHHLM MO3HBajy Ha MPHMEHY: lex mercatoria, " OImIITHx
NpaBHUX NpHHIHNA", H cuyHo. [ToceGHO je 3HauajHa npuMeHa [IpuHimMIa Kao cpef-
CTBa TyMauema H JIONywaBama Nocrojehnx MehyHaponHuX yHEOPMHHEX NpaBHia,
Oynyhe 1a H cyaHje HalHOHAIHHX CyloBa Kao M apOHTpH y MehyHapopgHuM apOu-
Tpa’kaMa cBe BHIIIe TpaKe MOrOJIHHje HHCTPYMEHTe Of IPHMeHe NpaBa 3eMibe cybema
(lex fori) Ha koje mx ynyhyjy npaBhia cykoba 3akoHa MebyHapoiHOr MpHBaTHOT

npaBa3J. TBOpI1H OBOT 3HAaYajHOT IPABHOT Jiena ¢y yBepeHH Aa he [Tpuxuunm mohn ga
3a[I0BOJbE OBe NMOTpebe H y TOM CMHCIY HCTHYY HHXOBY (heKCHOHJIHOCT - OHH CY,
HauMe, pabeHH ca 1{HBEM Ja ce TIOCTHIHE paBHOTEXa H3Mebhy cTalHe pOMeHe ycaoBa
/10 KOjHX JIONa3u yciesl TeXHONOIIKOT H eKOHOMCKOT Pa3Boja KojH ce pedhiiekTyje Ha
MehyHapoIHy TPTOBHHY. Y3 HCTOBPEMEHO OYyBaH:€ OMNIITE AYXKHOCTH MOLITOBaHa
yroBopa Ofi CTpaHa Koje MOpajy Jia y H3BplliaBary CBOjHX 00aBe3a IMOCTyIajy caBeCHO
H y CKJIa[ly ca CTaHJgapiuMa pa3yMHOr IoHallama. OHH cy HaMeHmeHH 3a yrnoTpely
1HpoM cBeTa Oe3 003Mpa Ha TpajHLHjy HAlHOHATHOr 3aKOHA H EKOHOMCKHUX H

MOMHTHUKHX YCI0Ba 3eMJbe ¥ KOjoj ce npm{e}byjyd’).

ITpomemene okoanoctd (hardship) y Ilpunnanuma

Marep#ja npoMermbeHHX OKOJMHOCTH Y TIpHHIHITEMA ce peryJHiiie MOjl HacTOBOM
"Hardship". Opaj TepMiH je ofaGpaH npe cBera 360r TOra LITO je IHPOKO MO3HAT ¥
MebhyHapOJIHOj TPrOBHHCKO] NPaKCH, Y YrOBOpHMa YecTo KopHitheH Kao T3B. hardship-

knaysyne~/. I3noxeHo je, Hajnpe, MecTo hardship y cHcTeMy yroBOpHOT TpaBa, 3aTHM

1.  Hardshif provisions - Drafting suggestions; Dispositions relatives a l'imprevision-Propositions de
redacton, Buia cuna M npomemerne OKONHOCTH, ny6ankanuja 6p. 421. - Bugetn Takohe Haim
pan: 3Hauaj NpPOMEHEHMX OKOIHOCTH Y YroBOpHMa MebyHapoJHOr MPHBPELHOT Mpasa,
TlpuBpenno-npaBuu npUpy4HuK, 6p. 6/1990.

2. Tlpenopyka pefakTopa OBOT fiena je fa ce oHO uHTHpa Kao: Unidroit TTpuuusny, unan..

3. Ta Tengenuuja je gowna fo uspaxaja v y Kousenuuju Yjenumenux Haunja o mebynaponHoj
nposaju poGe, o 1980. (Beuka KonBeHIHja), - HAKO KHKOPNOPHCAHO Y HALHOHATHO TIPaBo, peu
je o npaBy Koje je pa3BujeHO Ha MebyHapOHOM HHBOY, KOj€ je OPHIHHEPHOr KapaKTepa i Koje
je HaMeeHO [la ce NpHMetbYje BaH HallHOHANHHX TPaHHIla, LIHPOM CBETa.

4. THpunuunu, ¥Yson, crp. VIIL
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je mara pecpuHHuLHja nojMa hardship ca GHTHAM efeMeHTHMA, H Haj3all, IejCTBa HHCTH-
TyTa Ha fia/by cynOHHY yroBopa. - OBHM je jacHO pa3fBOjeH HHCTHTYT NpPOMEHEHHX
OKONHOCTH, Tj. hardship, oy npyrix ciyuajeBa H3MeHe ycloBa MOJ KOjHMa jé yTOBOP
3aKJbydeH, a HAPOYHTO OfI NOjMa BHIIe cHie - force majeure (TepMuH KOjH je y IIpaH-
LHMAMa Takobe offaGpaH Kao OMilTe MO3HAT Y MehyHapo[HOj Npakck). 3a pasnuky ol
hardship, BHila cuna npefcraB/ba jorabaj KOjH y IIOTIYHOCTH OHeMoryjhaBa
H3BplIeH:e ofipeheHe yroBopHe o0aBese - OTyjla, Ty HeMa CBpXe peBH3H]a yroBopa, Beh
MOXe OHTH peud caMO O HeroBOM PAcKHIy HITH CycneH3#jH (JOK HeMoryhHocT
u3Bpiera Tpaje). Y IprHumanuMa ce aajy feduHrLHje 06a NpaBHa HHCTHTYTA (BHIIE
cune H hardship). amu je, Takobe, yKa3zaHO Ha clydajeBe KOJH MOTY HCTOBpPEMEHO Ha
Oyly cMaTpaHH H Kao BHIIA cHna K Kao hardship: ako ce To [oroau, Ha yTOBOPHO]
CTpaHH KOja TpIH nocnefulie forabaja je 1a oaayy na u he CTaBHTH Y MIOKpPeT Mexa-
HH3aM BHIlIe cHJe (TO he YUHHHTH OHJIa Kajia He XeJH BHILIe Jla ce YTOBOp OP’KH Ha
CHa3H), HJIA MexaHu3aM hardship (y ToM ciyyajy. OYHT/IEHO, Y IPBOM pefly CTpaHa

KeJTH J1a OfIpKH YTOBOP - MOJl H3MEH-EHHM, IPUAaroheHHM chIOBHMa)G).

H3y3eTrnoct npumene nacTuTyTa hardship

o npumeHe npasuna hardship Moxe nohd caMo H3y3eTHO, Kajla ce HCITyHe
onpebeHn ycnoBH. YBex je. Ha NPBOM MecTy, MPHHIAT 0baBe3HOCTH yroBopa: "Kana
H3BpILIEHE YLOBOpA MOCTaHe CYBHIIE TELIKO 3a JefIHy CTpaHy, OHa je YNPKOC TOMe
Iy>KHa [1a H3BpLLH cBOjy 0OaBesy y3 npHMeHy ofipenada o hardship koje ciene" (wiaH
6.2..1. TIpununna). 1o npaMeHe npasuiaa hardship, nakne, Moxe 1ohH caMO H3y3€THO,
caMO KaJla HacTylleJleé HOBE OKOJHOCTH BOJie OHTHO] NMOBPEJH YTOBOPHE PaBHOTEXE.
Yrosop. 1akie, TpeGa MOMITOBATH 0K je rojl TO Moryhe, 4aK H Kajla je[lHa CTpaHa
TPNH TelllKe TYOHTKE YMECTO OYeKHBaHe KOPHCTH HJIH Kaja H3BpIIeHe YTOBOPHE

obaBe3se 3a WY MOCTaHe Gesuaqajﬂon. - Jame, 1 nopef Tora 1To je y [IpHHiHnEMa
faTa npelusHo nedpuHuLH]a nojMa hardship, ca TauHo ofipeheHHM enleMEHTHMa - YHME
ce cyXaBa JIoMeH erose npuMene, y Komenrapy IlpuHiHna ce jou yKasyje H Ha
crnesiehe orpaHuuerse: hardship ce HOpMaTHO MPHMeRYje Ha YTOBOpe ca NYTOPOYHHM
TIpecTalHjaMa, Ha OHe 9Hje ce JIejCTBO NMPOCTHpe Ha JAyXH BpeMeHCKH neprof. To je
pa3syMIbHBO, Beh H 300T NOje[IHHHX YCI0Ba NIPHMEHE NPaBHIIa, Kao IIITO je, Ha PHMED,
YCTIOB J1a MPOMEHE HHUCY MOIJIE pa3yMHO OHTH y3eTe y OG3Hp NPHIHKOM 3aKJbyuera

5. Y pasnuuHTHM NMpaBHHM CHCTEMIMa OBaj HHCTHTYT ce nojaebyje y KoHuenTHMa: frustration of
purpose, Wegfall der Geschaftsgrundlage, imprevision, eccessiva onerosita sopravvenuta, uTa.

6. Komentap Ipunusna, crp. 150.

7. Ibid. cTp. 145. Y npumepy KojH ce HABOJH KAo HAYCTpalija npaBuna, ofbuja ce npuMena hard-
ship y cayuajy wTete Kojy Tpni GpolcKH NpeBo3HHK 300r nopacTa ueHa HadiTe Kao nociefuie
kphae y Fondpy, jep OH cHOCH PH3HK OTEXaHOT HIBPLIEbA CBOje YroBopHe ofasese - TPAXHO je
3a asryct 1990. roaune 5% nosehara dukcHo yrephene ueHe npeBo3a y ABOCOAHLIILEM YrO-
Bopy o npepoiy pobe u3 XamGypra y Fbyjopk.



T1. Mynejuh: MHCTHTYT npoMe e HIX OKOTHOCTH Y HOBHM H3BOPHMa MehyHapoyHor 5
npuBpefHor npaea (crp. 1-13)

yroBoOpa - IITO ce, yrIaBHOM. pebe foraba y ogHocy Ha nmpoMeHe 10 KojuX f10/1a3H Hel-
OCpeJIHO MOCTIE 3aK/byYera YTOBOpa.

Hajsag, no npumene npasua hardship fonasu camo y ofiHocy Ha npecraije Koje
HHCY HCITyHeHe; y OTHOCY Ha OHE KOje Cy JIeJIHMHYHO HCIylbeHe, HapylllaBake Yro-
BOpHE paBHOTEXe, Ma IpeMa ToMe, H NpHMeHa NpaBuna hardship omHocu ce Ha
HEHCIYH-eHH JIe0.

Hedununuja nojma hardship

CywrriHa fecbunnlEje canpxane y IIprHupmiMa (41aH 6.2.2) je y ToMe fia ce
cMaTpa fa hardship nmocToju oHja Kaja ycien HacTynenaHx norabaja gobe no GHTHe
MPOMEHE paBHOTEXe YroBopa, GHJIO Tako IUTO je LieHa OHOra LITO je/jHa CTpaHa Jiaje
yBehana, GHIIO TaKo ILTO jé BPEeTHOCT KOjy pyra cTpaHa TpeGa 1a PHMH yMakeHa, a
TIPH TOMe: ;

a) morabaju cy HaCTYNHJIH HIH Cy NIOCTANH MO3HATH CTPAHH KOja TPIH TyGHTaK
TOCJIE 3aK/byUetha YTOBOPa;

6) morabaju y BpeMe 3aK/bydera YroBOpa HHCY MOIIH GHTH PasyMHO Y3eTH y
0OG3Hp O]l CTPaHe KOja TpH ryOHTaK;

1) forabaju cy BaH KOHTpoJle omTeheHe cTpaHe, |

1) owrreheHa cTpaHa HHje MPHXBATHIA PH3HK HACTylNaka OBHX fJorahaja.

YeTHpH noceOHa ycnosa Tpeba ia Oyay KyMyJaTHBHO HCMyH-€Ha. Y a/beM TeK-
CTy aHanu3HpaheMOo OMMLITH H CBAKH OJf IToceGHHUX ycllOBa.

1. OnmTH ycios

OcHoBHH (OMIITH) YCJIOB HacTymawa hardship jecre fa cy HOBe OKONHOCTH
NpOy3poKoBane GHTHY IpOMeHY yroBopHe paBHoTexe ("fundametally alters the equi-
librium of the contract"). OTyna ce, Ha IPBOM MeCTY, IOCTaB/ba IATAHE 1ITA Ce MOfIpa-
3ymeBa Tof nojMoM "OGuTHa" ("fundamental") npomena. OproBop pepakTopa
[IprHIANA je ga TO 3aBHCH OfI OKOMHOCTH ciydaja. Mebyrum, cMaTpa ce Hnak, fa
TaKBa NMPOMEHa IIOCTOjH aKO je lleHa HIIH BPeIHOCT YHHHIGe TpoMeeHa 3a 50% wiin

Bred).

[Topehame leHe mipecTalWje KOjy Jiaje jelHA YrOBOpHa CTpaHa, OJHOCHO
CMamberbe BPEJHOCTH OHOra LITO JIpyra cTpaHa Tpeba jia NpHMH (Kao ITO je, Ha
TIpHMEP. CKOK 1i¢Ha CHPOBHHA MOTPEOHAX 33 NPOU3BOMIbY pobe KOja je NMpefMeT yro-
BOpa; HJTH, YBObhEH-€ HOBHX ITOCTYIIaKa KOjH IIOCKYI/bY]Y TPOH3BO/IELY ), 1a GH HMAJIH 3a
nocnenuiy nopemehaj yroBopHe paBHoTeXe, Tpeba cBakako fia Oyfy 036H/bHH, "apa-

8. Komentap Ilpunuuna, crp. 147. - Y npumepy Koji ce OBfie faje HABOJH ce la NOCTOjH MpaBo
nosuBatba Ha hardship Ha crpany xynua Koju je npe yjenumeba ise Hemauke kynuo po6y 3a
TpxuinTe Mctoysie Hemauke, a 3a Kojy, mocne yjeiHib€tba BHLIE Hifje HMAo HHTEpeca, jep BHIIe
HHjE MIOCTOjano TPXKHUUITE 3a Ty BpCTy pole; Hnak, fIoflaje ce ja TO NpaBo KyMua NnocToju "yxo-
JIHKO OKOJTHOCTH HE YKasyjy Ha ipyro”.



6 ITparo u nmpuspeja 6p. 7-8/95.

MaTHYHH", palMKaJIHH; He y3HMajy ce y 003Hp NPOMEHe Koje ce PeIoBHO orabajy Ha
TpXuiTy. - Koy noseharsa 1ieHa pet je o HeHoBUaHHM obiAraliAjaMa (1ieHa pobe Koja
TpeGa ja Oyje MCOpyuyeHa; ligHa yciyre Koja TpeGa fga Oyfe H3BplieHa), alnu Koj
cMambeHa BpeHocTH ofipebeHe unHuaOe, obaBe3a MOXe OMTH M HOBYaHe IIPHPOLIE -
Ha IpUMeEp, IpaMaTHYHO TNoBehake HHalH]e ¥ OIHOCY Ha YTOBOPEHY ue}{yg).

~ MinrepacaHTHO je J1a ce Meby npHMepHMa KOjH ce HaBOJle Kao HITyCTpallHja HacTy-
nama hardship HaBoJIH B NpecTaHak cBpxe yroBOpa, TO jeCT, CBpXe K0joj je NmpecTalfja
jeniHe cTpaHe GHiTa HaMeH€Ha, Ha pHMep: eM6apro Ha H3B03 pobe Koja je Tpebana ja
Oyjie HcropydeHa CTPaHOM KYITLLY; HiIH 3a0paHa Ipajiikhe Ha 3eMJBHILTY Ha KOMe je Tpe-
Gano fa ce oHa H3Befe. - M Haml 3akoH O OGMHrALHOHHM OfHOCHMA TIpefiBHba
I[pecTaHaK CBpXe YroBOpa Kao jefIHy Ofl NpeTNocTaBKH 3a pacKHi yrosopa 300r
NPOMEHEHAX OKOMHOCTH: " AKO M0cje 3aK/by4eHa yroBopa HacTyIle OKOMHOCTH Koje
oTeXaBajy HClylere oDaBese jeflHa CTpaHe, HIH ako ce 300r HBHX HE MOXe OCT-
BapHTH CBpXa YTOBOpA. a Y je/IHOM H y APYTOM ciIy4ajy y TO] MepH fla je OYHIVIEHO Ja
yrOBOp BHIIlE HEe O[roBapa OYEeKHBarbHMa YTOBOPHHX CTpaHa H Jla OH 110 OmuTeM
MHIUbeHY GHIO HeMPaBHYHO OJIPXKATH 'a Ha CHa3H TaKaB KakKas je, CTpaHa Kojoj je
OTeXaHO H3Bpllekhe 00aBe3e, OIHOCHO CTPaHa Koja 360r MPOMEHhEHHX OKOHOCTH He
MOe OCTBAapHTH CBPXY YTOBOpA, MOXe 3aXTeBaTH /la Cé yroBOp pacKuHe." (4naH 133.
cT.2.). - CBpxa yroBopa je i 360T KOjer je jeflHa CTpaHa 3ak/by4Hsa yroBop. a Koja
je GHa 1Mo3HaTa HJIH HHje MOLJIa OCTATH HEMO3HaTa IpYroj CTpaHu (MOTHBH yroBopa
HHCY OJT 3Hauaja 3a cygOUHY YTOBOpA, OHH HHCY HH MO3HATH IpYyroj crpanu). OBaj KpH-
TepujyM "cBpXe yroBopa', KOjH je Halll 3aKOH 0 OONHrallHOHHM OTHOCHMA yBeO (3a
pa3nHKy Off pellleda OMIITHX y3aHCH 3a NMpoMeT poGoM) npefcTas/balie JofaTHH
HArop 3a Cy/ICKY NpakKcy Jla YTBP/H Jla JIH je Y KOHKPETHOM ClTydajy JOBE/ieHa Yy THTakbe

cBpXa ymsopam}. CwaTpa ce j1a NpHINKOM yTBphHBama fa IH ce MOXe OCTBAPHTH

cBpXa yroBopa Tpeba mohH Hajnpe off HHTepeca nonepnouall).

U jom jegHa AHCTHHKIIM]A: CMambee BPEe[IHOCTH YTOBOpHe YHHHIOE lieHH ce 1o
OGjeKTHBHHM MEpHJIHMa, TO JeCT, HPEJEeBaHTHO je JHYHO MHIUBEHE CTpaHe Koja
Tpeba fa npuMH YHHUAOY; HANpPOTHB, Kala je ped O MpPEecTaHKy CBpXe H3BpLIeHa
quHKGe, TOTpeCHO je a Ta cBpXa Oyae (uiH je 6ap Tpebana fa 6yne) no3Hara obema
YTOBOPHHM CTpaHaMa.

9. ¥ npumepy koju ce’naje y Komentapy Ilpunuuna, nHasogu ce cnegehs ciyuaj: mpojaeal ce
o6ape3ao fja he HapeHHX leceT rofxHa Aa cHabeBa Kynia ypaHHjyMoM No (hHKCHOj LeHH 3a Taj
nepuof H3paxeHoj y ¥YC pfonapuma; mocne neT rofHHa BPeJHOCT HOBHA y 3eM/bH Kynua
yMmaibena je 3a 1%-cto wro je Ge3 yTHlaja Ha H3BplIethe Herose obabele nnahama, jep je
pH3uk npensiben ogpenGama o nnahawy; nocne neT rofikHa jouwino je fo nosehamwa ueHa
ypaHHjyMa Ha CBETCKOM TPXKHINTY 3a IeceT MyTa y ONHOCY Ha YTOBOPEHY LieHY - 33 HCNopyuHola
ypaHHjyMa HeMma H3BHIbEHbA, JEP je Yy NMHTamy PH3HK KOjH je OHO NMPEABHALHB Y MOMEHTY
3aKJbyuera yrosopa (ctp. 170).

10. Ip C. Tlepossh, 3akon o 06GaHraHOHNM offHocHMa, CnyxGenn mict, Beorpan, 1993., Ilpenro-
Bop, cTp. 35.

11. [Ip K. Jaukoseu, YroBopHa oiropopHoct, crp. 208.
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ITpomena nene

IMoceGHO, Kajia je ped O MPOMEHH lieHe Ka0 OKOHOCTH Off 3Hauaja 3a MpHMEHY
uHCTHTYTa hardship, Hako ce yecro Hasou y TIpHHIHIEMA Ka0 IPHMEP IPOMEHEHHX
OKOJTHOCTH, TpeOa HNaK YKa3aTH Ha 3HavyajHy pe3epBHCAHOCT KOja IOCTOJH, KaKo y
HAllHOHAJIHHM NpaBHMa, TaKo H Y MehyHapoJHO] Cy[CKO] H apOHTPaXKHO] MpakcH y
OJIHOCY Ha TIpOMeHe LieHe. Moxe ce, uak, pehiH 1a TpeoBiafjaBa cxpaTame 1a IPOMeHe
LIeHe HHCY OKOJIHOCTH KOje ¢y caMe IT0 ceOH I0BO/bAH PasiIor 3a peBU3Hjy YroBOpa
cMamere (HiH ocnobabarse), pofasla o 06aBese, jep ce MOJa3H O] TOra ia je ped o
IIOCTIOBHOM PH3HKY, KOjH je yroBopoM oGyxsahen. Tako, Ha npumep, y EHrneckoj ce
9BPCTO CTOjH Ha CTAHOBHILTY J1a ce 360r NpOMeHe LieHe YTOBOp He MOXe MeRaTh. Y
DpaHIycKOj IIPOMEHE 1ieHa Y TIPHHLHITY ce He Y3HMajy Y OG3Hp - jeIHHO aKO OH lieHe
Oune amncomyTHo mpecrpore. CIHYHO je H y HeMaukoM mnpaBy. Hu mebywaponHu
H3BOPH ITpaBa HHUCY BHILIE HAKJIOWEHH PHXBaTamby NPOMEHe 1leHa Ka0 OKOIHOCTH OfI
3Havaja 3a MPOMEHY peXHMa yropopa: npeMa JeTHoOGpasHOM 3aKOHy 0 MehyHapos-
HOJ nipofiaju, o1 1964. rojxe, noseharbe 1ieHa MOXe [1a Gyie OCHOB 3a ocoGabame o]l
OfITOBOPHOCTH CaMO aKO j& OHO MOCIeNHla HeNMpeIBHA/LHBOr nopeMehaja eKOHOM-
CKHX NPHIIHKA, aJlH He | Y cllydajy HHDalmje, KoneOara KypeeBa, IpoMeHa IapuTeTa
BamyTa; ipeMa Beyko] KOHBEHH]|H PU3HK NoBehatba lieHa HavyeHO noraba JyKHHKa
HCTIOPYKE, Jep Ce cMaTpa Jla 360T TPOLIKOBa OTeXKaHO NPUGaBIbarhe HIIH IPOA3BO/IEA
npopate poGe Huje ocnobabajyha OKOMHOCT, jep OH KyMIy TapaHTyje cBOje (hHHAH-
CHjcKe MOTYRHOCTH f1a poOy HaGaBu HITH npomﬂeneu). Y mebyHapogHoj apOGHTPaXXHO]
TIpaKcH ce Takobe oji0Hja npuxBarame nopehama 1ieHa Kao pasnora 3a ocoboheme
of obaBe3e ako je [0 TOra JOLULIO ycie[ BHCOKe ¢Tome HH(aaumje. - JemHo of
objalliskhera OBAKBOT CTaBa NpeMa NIPOMEHaMa IieHa je H y TOME IUTO NOpe] HHCTH-
TyTa NPOMEHEHUX OKOTHOCTH - hardship. mocroje apyra HHCTpYMeHTH TOMOhY KOjHX
ce MOXe YTHUATH Ha O4yBamke YyTOBOPHE paBHOTEXe [0 uHjer nopeMehaja Moxe J1a
fobe yerneq YecTHX POMEHa BPETHOCTH HOBLIA - TO Cy yoOH4YajeHe Kiay3yle O HHJIe-
KCAlMjH, PEBU3MJH 1iEHe, ajiaNTalMjd .. H CI. Y je[lHOj npecymiu apOHTpaxe IpH
MebyHapojHoj TpropuHcKoj KoMopH y ITapu3y, mowuTo je onGujeH 3axTes Kymia a ce
ocnoGon 0baBe3e 360r NpoMeHe LieHa HadhTe, HCTaKHYTO je H cepiehe: "IMomrro yro-
BOp He CafIpKH HH KJIay3yJly O PEBH3H|H LIEHE, HH HHIEKCHY KJ1ay3y.ty, HH o6aBe3y Tpe-
THpaka Kao HajnopnalheHijer Kymia.. HeMa OCHOBA 3a ycBajake 3axTeBa ).

Y HaieM nipaBy, y OniuTuM y3aHcama 3a npoMeT poOoM, Meby npumeprMa Koju
Cy IaTH Kao CJly4ajeBH M3BaHPe/IHUX Jlorabaja 300r KOJHX ce MOXe TPaKHTH H3MEHa
HJIH PacKu]l yropopa, Mehy ocraanMa HaBefleHe cy H "eKOHOMCKE T10jaBe. Kao IIITO je
H3y3eTHO Har/IH U BEJIMKH Iajl KM CKOK LieHa" (OY, 6p. 56. ct. 1. an. 3.). U vama cyp1-

CKa Tpakca yrjaBHOM ce fIpXKania THX KpHTeijal . IIpomena 1eHa ce nocMaTpa

12. Jip M. llpamkuh, Mebynapoana npofiaja npema yHichoOpMHHM [paBHANMA H YIOPESHOM Npapy,
Beorpag, 1987, crp. 300.
13. Tlpecyna na 1974. Ho. 2216, Clunet, 1975.917.
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YIIaBHOM KaO HOpMaJiaH PH3HK Ca KOJHM YTOBOpHE CTpaHe MOpajy fia pauyHajy. AJH,

aKo je y NMHUTaky H3y3eTHA, pajiHKalHa NpOMeHa OKOJIHOCTH ~/, HIH CY H3MEHEHH
NpYIUITBEHH HHCTPYMEHTH KOjH yTHUy Ha noBeharbe lieHa, OHia MOXe JIOhH [0

pacKuja yPOBopal6).

YnopebyjyhH TeHneHuHje Koje y MOr/efy MpOMeHa LieHa TOCTOje JlaHac Y
MebYHapOJIHOj YTOBOPHO] TPaKCH ca CXBaTameM KOje Ce O TOMe MOXe 3alasHTH y
IlpuHuunuMa, HMa ce yTHcak fga ce y IlpHHUMNAMa Ha CKOKOBe lieHa KOjH
NpOY3poOKyjy nmopeMehaj yroBOopHe paBHOTEXe, a 1MoceOHO Ha BHCOKY HH(IAlLH)y,
rJefia HellIToO (pIeKCHOMIJTHHje Ofl 10CTa BeJIHKe Y3[IPXKaHOCTH KOja Y OTHOCY Ha NpHX-
BaTawa NPOMEHA OBHX OKOJIHOCTH JaHac MocTojH. [ToceBHO je HHAMKAaTHBHO yKa-
3HBabe Ja je MPOMeHa lieHe HJIH BPEIHOCTH YrOBOpHe npectauyje 3a 50% unu BHILE
O]l Tora JIOBO/bHA 3a CTaHOBHIUTE fa je ped O "OHTHO]" NPOMEHH YroOBOpHE
paBHoTexe. - Ho, na 6u gouwto go pejerea hardship Ha pmamy cynbuHy yroBopa,
noTpe0HO je Jla ce OCTBape H OcTana YeTHPH oceCHa ycnoBa.

2. IToceOHH (J01aTHH) YCIIOBH
a) ipomene oxoarocilu ipeba 0a cy naciliyiiune fdocae 3axkpyqersa yzoeopa

[orabaju Koju ¢y Npoy3pOKOBaH MPOMeHY OKOJTHOCTH Off 3Hauaja 3a YTOBOPHY
paBHOTeXy Tpeba [a cy ce OCTBapHJIH NOC/e 3aK/bydemha YroBOpa, HJH je 3a Te
porabaje cTpaHa KoOja TpNH ryOHTaK ca3Haja Mocjie 3akjbydewa yropopa. ¥ Apyroj
XHITOTe3H MOTYhHO je, flakile, H f1a cy camu forabaju Koju cy y3pok nopemehaja
paBHOTeXe Beh 110CTOjalH Y MOMEHTY 3aK/byUeka yroBOpa, anH je ollirelieHa cTpaHa
3a BHX ca3Hana rnocie Tora. - [Ipyra Xanoresa je y Be3H ca ciefiehHM ycnoBoma: ako
cy, HauMe, forabaju H3 Kojux he HacTaTH MOMeHyTe NoceIrlie GHITH TIO3HATH YTOBOP-
HOJ CTPaHH Y MOMEHTY 3aKJ/by4€ba YTOBOPA OH/Ia HX je OHa MOIJIa Y3eTH y OO3Hp, na ce
He MOXe NMo3uBaTH Ha hardship.

14. Kon yrosopa o npou3Bofitbit noBpha 3a jefHy eKOHOMCKY FOJHHY BENHKH naj ueHa nospha y Toj
FOAHHH Hema 3Hayaj npometbenux npuauka (Bpx. cyn Cp6uje, Onen. y H. Cany, I's 672/68,
36upka cyackux oanyka, Kib. XIII/4, Gp. 391); 3axTeB 3a H3MeHy W packuj yrosopa 3bor
NPOMEILEHHX OKONHOCTH MoXe GHTH y Hayesly OCHOBAH M y Clyuajy Kaj cy CTPaHKe H3pPHUHTO
YrOBOPHJIE 1a Ce YTOBOPOM YTBpbeHa LieHa He MOXe MebaTH ako j€ Nocle 3akbyuetba yropopa
AOLINO A0 TaKBHX pa3fiHKa y LleHaMa KOje He caMo Ja npenase OKBHPE HODMAalHOT PH3HKA Y
nocnosatby ofipeheHe npUBpeaHe rpaHe, HEro 3HATHO MpeMallyjy H oHaj nosehaHH pH3IHK KOjH
Cy CTpaHKe HeCyMibHBO NpHMHIe Ha ceGe Kaj Cy ce yroBOpOM OflpeKie NpaBa Ha H3MeHY LeHe
36or npometbennx okontoet. (IIpecyna Bpxoshor npuspeator cyaa, Cn 269/67, 36upka cyn-
ckux opnyka. XII/1-122); nag ueHa cBHba Ha TPXHIOTY 3a Oko 25% mnpenass HopManaH
NOCNOBHH PH3HK H Y TOM Cyuajy CTPaHKe MOTY TPRXHTH HIMEHY YTOBOpa yclell IPOMEreHHX
okonxoctH (Bpx. npunpennu cyn, Cn 1532770, 36upka cyackux opnyka, XVI/1-125).

15. Tonpwrajh, ap A., TlpiBpenHo yrosopHo npaso, 3arpe6, 1974, cTp. 184.

16. Bpxosuu cyn Cpbuje, '3 1490/79.
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6) dozabaju nucy mozau pasyuro buitiu yeitiu y 063up 00 owiliehene citipane

CrpaHa Koja je y MOMEHTY 3aK/bydera YroBopa MOLNIA NMpefBHIETH NPOMeHe
OKOJIHOCTH He MOXe ce KacHHje MO3MBATH Ha HHX Y 1IHIbY NPOMeHe JiejcTaBa yropopa.
YnorpeGibeH je H3pa3 "pasyMHO y3eTH y o63mp". IToctojn, MehyTnM, H3BecHa fimc-
THHKIH]A u3Meby nojMa "npefiBujleTH" H nojMa "pasyMHO y3eTH y 063up”. Ha To ce
yKasyje y momeHytom Ilpeanory 3a cacrabmbame yropopa MebyHapogHe Tprobauke
KoMope - OfipeiGe 0 IPOMEEHIM OKOIHOCTHMA, LITO ce HITYCTpyje cienehnm mpum-
epOM: MPOaBall Jie/ia KOjH JIefl Bajli U3 je3epa HHje MOrao NPe/IBHIETH J1a Ce je3epo Te
3uMe Hehe 1a 3aMp3He, HAKO je TO MOrao jla y3Me y 063up (Y TOM ciy4ajy oH OH MOrao
e[ fla BelUTa4KH NMPOHM3Befe. anu OM TO €HOPMHO 1oBehalo Herope TpOLKoBe). -
Cnnuno Kao y INprHummiMa, i Haur 3akoH 0 0GNHTalOHAM OTHOCHMa NpefBiba fa
CTpaHa Koja 3axTeBa PacKu]l yrOBOpa He MOXe Jia ce MO3HBa Ha MPOMEHEHe OKOJI-
HOCTH aKoO je "OGuia JyXXHa Jla y BpeMe 3aK/byHeHa YroBopa y3Me Y 003Hp Te OKOJI-
HOCTH, HJIH HX je Morna u3behn nnn capnafatu” (wian 133, cr.2.).

HapasHo, ped je 0 oKoMHOCTHMA KOje ¢y GHite y cchepit HOPMAJIHOT ipeaBrhaba,
YHje ce HaCTYMNarme y TOKY HCMyHetha yroBOPa, MOITIO OUEeKHBATH, H Koje cy GHJle pel-
eBaHTHe 33 OfipehuBare BHCHHE YTOBOPHHX IIpecTalllja, jep, aKo OH ce H TaKBe OKOJI-
HOCTH MOLJIE Y3eTH Y 003Hp, TO OH "LIHPOM OTBOPHJIO BpaTa" pacKHamy yroBopa He
NOLITY]yh#t OCHOBHE NPUHIAIIE YTOBOPHOT NPaBa O H3BpIIABak:y YTOBOPa OHAKO KaKO

OHH rjace }'7) -

y) Hozahaju cy ean xounitipoae owitehene citipare

YTHIa] BObEe YrOBODHHX CTpaHa Ha TPOMEHE OKOJNHOCTH je KpHTEPHjyM
Pa3IHIHT Ol TIPEIBHI/LHBOCTH, HAKO Ce OHH YeCTO 3aMemsY]y UK ce, joiu velrhe, o6a
KYMYJIaTHBHO MCIHTYjy. MebyTuM, jaco je ja ce cTpaHa Koja je OITOBOpHa 3a
NPOMEHY OKOJIHOCTH, TO jeCT, aKO je [0 Te NMpoMeHe JOIIO YeIel BeHuX NocTynaka
WM TIPOIYLITaka. He MOXe ITO3HBAaTH Ha TaKBe npome:{elg). OTyna je Kao NorHyaH
HacTaBaK MPETXOJHOr ycloBa MOCTaB/LEH OBaj, KOjH 3aXTeBa Jia je forabaj Koju je
JIOBEO JIO NPOMEHE YTOBOPHE PAaBHOTEXe BaH KOHTPOJIE CTpaHe KOja ycle]| Tora TpIH
ryGHTaK.

17. C.Ilepoeuh, on. unT. ctp. 35.

18. Y Kowmentapy Tlpunuina jpajy ce fpa npuMepa y KojuMa ce Mpolemyje NpeBii/bHBOCT
porabaja: Y jeasom cayuajy, cuaGaepay nadre H3 3emmbe X, KOji je, YNPKOC NOTHTHUKHX TEH-
3Hja y PerHOHY, 3aKbYUHO YrOBOP O Npofaju HafTe 10 PHKCHO] eH# 3a cienchux ner rofuna,
Morao je npejpuaetH fla he nohn no npomena, mTo ce n forofnao (nocne fpe TOfHHE Off
3aK/byuectha YroBopa M3GHO je paT KOji je NMpoy3poKoBao eHEpPreTcKy KpH3y H JIpACTHYHO
noechatbe uena HagpTe), na ce cTora He Moske noaupath Ha hardship; y ipyrom cayuajy, yrosop o
nponaju je 61O 3aksbyueH y BaayTH 3emmbe X Koja je M Npe 3aKibyuetba YroBopa MocTeneHo
ryGuna BpeiHOCT y OfHOCY Ha ipyre raapHe panyTe; Kaja je, MebyTHM, MOche 3aK/bydetha yro-
BOpa K40 MoCAe/iHlia NOMHTHYKE KpH3e Yy sembi X M0N0 o fipaMaTHuHe jeBanBaluje y
BHCHHHM o 80%, HacTynine cy npometsene 0KOIHOCTH (hardship), jep ryGuTak BpefiHOCTH HOBIA
3eMibe X y TONHKOj MepH Hitje MOrao GHTH NpefiBiLHB.
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0) Quwitehena citiparna Higje UPUXEAIUAA PUSUK

Ogaj ycnoB je cyOjeKTHBHe MPHPOJe M HeKajia je [IeTMKATHO YTBPIHTH HeroBO
nocrojame. JacHo je. Ha mMpuMep. Jla ocHrypaBajyha KommnaHmja, Koja je y3 Ofiro-
Bapajyhy npemujy npHxBaTHIa NOKpHhe 10TeTa ycie[l paTHHX PH3HKa, He MOXe Ja
TpaXkH JIOIaTHY NpeMHjy (aganrauyjy yropopa) mo3usajyhu ce Ha poMebeHe OKOJI-
HOCTH 3aTO IITO je HCTOBPeMeHO H30HO paT H rpahaHCKi HeMHPH Y TPH 3eMJbe HCTOT
peruoHa - jep je MpuXBaTHAA Takas pu3nk (mpumep u3 Komexrapa TpuHumna. crp.
149). OBpe To nMpoH3HIa3y U3 came NpHPOJIe yroBopa. AH ce Takobe Harnalapea fjia
ce cMaTpa 3a CTpaHy Koja yJiasu y IUNKyJaTHBHE TpaHCaKI|je /1a je 10 H3BECHOT cTe-
TleHa NpPHXBAaTHIA PU3HK. YaK H OHJa Kajia HHje OWNa y MOTIYHOCTH CBECHA TAKBOD
PH3HKa Y BpeMe 3aK/byuHBamba yroOBOpa.

IlpaBue nocaeaune nocrojama hardship

[IBe OCHOBHe TpaBHe Mociefulie Kpje Hacrajy y caydajy hardship cy cnepehe:
Hajlpe, CTpaHa Koja TPNMH TyOHTKe MOXe Jla TPaXd W3MeHY (alanTaimjy) yroBopa
IyTeM NMOHOBHHX MpPEroBopa ca ApyroM CTpaHOM (renegotiation), a 3aTHM, aKO ce He
ITOCTHTHE criopa3yM, o0e cTpaHe MOTy Jla TpaXe HHTepBeH1IH]Y cyjla, KOJH MoXe, GHI0
7la M3MEHH, aflanTHpa yroBop, OHJIO 1a OKOHYA Herosa fiejcrsa. M3 Tekcra [puHumna
(uman 6.2.3.) koju npeaBuba OBO pellere jacHO NMPOH3HTA3H Ma. TIPBO, MOCTOje /IBa
npasa omTeheHe cTpae, i Ipyro, MOCTOJH pejiocie]l KopHiithea OBHX npasa. - Ofe
Tpeba yKazaTH Ha pellieke Halller 3aKoHa 0 OOMHralHOHHM OJHOCHMA, KOjH, 3a pas-
JHKY Off peltersa OMIITHX y3aHCH 33 KOja ce cMaTpa fla ¢y y NOrJely peryincama

HHCTHTYTAa NPOMEHEHAX OKOMHOCTH O1iTa 3HaTHO 607ba off 3akoHal” ). CTpaHH Koja je
nmorobeHa NpoMeHEHHUM OKOMHOCTHMA JI03BO/baBa CaMo f1a TPaXKH PAacKH]l yroBopa. a
He H MpaBO Jla TPaXH HEroBy H3MeHY (JPYroj CTpaHH je OCTaB/bEHO [a Y ciydajy
3axXTeBa 3a PACKHJI MTOHY/IH HIIH MPHCTaHe f1a e YTOBOP H3MEHH).

a) Hamena yzosopa cliopasymom yzo8opHux cllipana

IMpBeHcTBeHH ML AejcTBa hardship je MOHOBHO ycrmocTaBibakse HapyllleHe Yro-
BOpHE paBHOTEXe. Y TOM 1Miby olrteheHa crpaHa Tpeba ia Mo30Be APYTY CTpaHy Aa y
IIPEroBOpPHMa MOCTHIHY CAarJIACHOCT O NMpHIarobaBamky OPHIHHAIHHX YCIOBa yroBOpa
HOBOHAcTaIiM OKOJMHOCcTHMA. [IpH ToMe, ofl Hhe ce 3axTeBa, NpBO, [ia TO3HB YYHHH ¥
1ITO KpaheM poKy H, IpYro. Ja HaBeJle pa3/aore Ha KOJHMa 3aCHHBA NPEJUVIOr 3@ H3MEHY
yroBopa. IToceGHO je HCTAKHYTO fla 3aXTeB 3a H3MeHy yroBopa He opiallihyje
omreheHy cTpaHy a 0OycTaBH H3Bpllewe yropopa. Hajsan, o 06e crpate ce ouekyje
(3axTeBa) f1a ce NPH MPEeroBOPHMa O H3MEHH YroBOpa NMPApPIKaBajy Hauela CaBeCHOCTH
H ITOIITEHA.

19. Ip P. Byposuh, mp B. Craxuth, TIpHpyunHK 3a 3aKbyuHBatbe CNOBHOTPrOBHHCKKX YroBopa,
Beorpap, 1988, cTp. 57.
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3axTeB 3a MOHOBHe MperoBope Tpeba fia Oy/ie yuHmbeH IITo je Mpe Moryhe o1 Kajia
je JoULIo 10 HapyliaBawa paBHOTeXxe yropopa. IllTa 3Hagm "wrro mpe" 3aBHCH Off
OKOJIHOCTH ciydaja. MebyTum, ouHriesiHo je y nutepecy omrreheHe cpaHe jia ce ITO
Tpe YTBPJIH IOCTOjake MPOMEHa Koje Cy 0Belie IO HheHe MOropiiaHe MaTepHjaiHe
CHTYallHje, Te CTOra. HEMPH/PXKaBabe OBOr YCJIOBa HHje CAHKI[HOHHCAHO TYOHTKOM
1paBa - JOBOJLHA j€ CAHKI(H]ja CHOIIEHe ITETHHX MOCIEHIA KOje MOTY HACTATH YCIIe]l
HeOolpaB/IaHOT MPOTeKa BpeMeHa.

HaBobere pa3iora 3a MOHOBHO Nperosapase je MoTpeGHO 360T Tora Jia OH ce
IPYTOj CTPaHH YKa3alo Ha ONpaBJaHOCT H3MeHe YrOBOpa -HapaBHO, aKO Cy MPOMEHe
OKOJIHOCTH TaKBe NMPHPOJIE J1a je OYHTJIE[HO Jla Cy y3pOoKOoBame nopemehaj paBHOTEXe
H [IpyTy CTpaHy JOBeJIe Y TEelIKY CHTYalH]y, HHje MOTpeGHO HCMyHeHe OBOT YCIIOBa.

ITpaBHJIO 11O KOMeE ITO3HB Ha MPeroBope O H3MEHH YroBOpa He 3ajipKaBa, caM 110
ceOH, H3BpIlIeHkEe YTOBOPA, HAKO HHCIIHPHCAHO OUYBaHeM OCHOBHOT NMPHHIIAIA: pacta
sunt servanda, MOXe JloBecTH olITeheHy cTpaHy y HeONpaBAaHO TEIIKY CHTYalHjy
(HapaBHO, aKko ce MOTBp/H norojame hardship). Mako ce mcrnue na je ofycrasa
H3BpIIeHa YTOBOPa JONMYLITeHa caMO Y H3y3eTHHM CHTYal{Hjama, HMa ce yTHcak fia he
y TIPAaKCH y OBOM Clly4ajy 1ojaM "H3y3eTHO" OMTH liupe TymadeH. M1 camu npumepn

KOjH ce y KoMeHTapy IIpHHIHna HaBofie TOBOpe Y NPHIOT Tome?),

On obe yroBopHe CTpaHe ce 3aXTeBa Jia ce TIOHAIIAjy caBeCHO NMPHIHKOM IIpero-
BOpa O HM3MEHH yrosopa. YHHH ce MO3HBale Ha OILUTE NpPHHLHNE MOIITeHha H
capajiie YTOBODHHX CTpaHa, ajli H yKa3syje oceGHO Ha MOHalllake OlTeheHe cTpaHe
Koja TpeDa J1a MOIUTEHO Bepyje fa noctoju hardship # 1a 360r Tora YHHA 3axTeB 3a

H3MEHY YTOBOpa, & He U3 HEKOI' TAKTHYKOI MaHEBpaZl).

6) Hamena uau packud yzoeopa uniliepeenyiijom cyoa

Ha npepnor omrehere crpaHe 3a u3MeHy yroBopa [pyra cTpaHa MOXe Hera-
THBHO Jla pearyje - OMJI0 TakO INTO YOIIITe He MPHCTYNMH NMperoBopuMa, GHI0 Tako
-IITO He MNpHXBaTH MMpENIOr H [0 clopa3yma yomuTe He fgobe. Y ToM ciydajy
olureheHoj cTpaHH OcTaje jeJIMHO Ja ce o0paTH CyAy fia OH JIOHece OfiroBapajyhy
oanyky. Micro npapo uma u ipyra crpaHa. IlITo ce BpeMeHa tuue, y [IpuHUHINMa ce
onpebyje 1a To ob6pahame cyiy Tpeba na Gyae MOIITO je MPOTEKIO pa3yMHO BpeMe
(reasonable time) 3a ocTH3ame cnopasyma usMeby yroBopHuX cTpaHa. To NpakKTHIHO
3Ha4YH J1a Iy>KHHa BpeMeHa Koje Tpeba fia MpoTeKHe Npe Hero IITOo ce cTpaHe obGparte

Cyly 3aBHCH OJJ KOMILIEKCHOCTH cnyqaja H nocebHuxX OKO.TI'HOCTHZ). = Cy,[[ MOXeE
O[TYYHTH Ha TPH HaYHHa: OuIO J1a ce YTOBOp H3MEHH, Ouno fa TNIpeCTaHeE, ouno, HajBB.]I,

20. Ha3pobau panopa y CTpaHOj 3eMJbH, Y OBOM NPHMEPY, KOji 360T H3IMEHE Mponuca 3eMibe Y Kojoj
H3BOAHM pajoBe Mopa ja yrpabyje fofaTHy onpemy, IITO GHTHO OTEXaBa H3BPLIEHHE HEroBe
ofape3e, HMa MpaBo jla TPaXH H3MeHY Yropopa, an M fa o6GycTaBH MCMOPYKY JZ€ JOfaTHE
OllpEME CBE IOK CE€ HE MOCTHTHE CNIOPa3yM o nobehaky NpBOGHTHO YIOBOPEHE LiEHE.

21. Komenrap IIpunuuna, on. uut. cp. 153.

22. Ibid. ctp. 154. :
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Jla He NPHXBATH WHULMjaTHBY YrOBOPHHKA, Beh [1a je[HOCTABHO NMOTBpAH mocrojehu
YTOBOP.

Cyn, Hajmpe, MOXe fa ajanTHpa yroBop Ha HayHH KOjUM OH yCoOCTaBHO
HapylIeHy YrOBOPHY paBHOTexXy. MebyTiM, oBJle je GHTHO Ja ce HHKAKO He MOXe
OYEKHMBATH HEKa MOTIyHa NpBOOHTHA paBHOTeXa, Beh ce cMaTpa [la H3MeHe yrosopa
Tpeba 1a Oyfy Takse jia IPHOAHXKXHO NMOCTHTHY Taj LMk, jep je OBjie pet O NOCTH3akbY
NpaBUYHE pacrnojiene TepeTa ryouraka uaMehy yrobopHux crpasa (fair distribution”).
Haxrne, omrrehena ctpaHa He MOXe OUeKHBAaTH MOTIYHY HaKHajy ryGHTaKa KOju cy
HacTamu ycnes npoMeHe okomHocTH. Cyl MOXe, Ha NpUMep, J1a H3MEHH lieHy yro-
BOPEHY IIpe HAcTaJHX NPOMEHa, alu he OH IpH TOMe BOJHTH paduyHa O pasiHIHTHM
OKOJIHOCTHMA, Ha MpUMep: O PU3HKY KOjH je Y MOriey NpoMeHa lieHa Mopaia yro-
BOpHA CTpaHa Jla MPHXBAaTH Y MOMEHTY 3aK/by4eha YrOBOpa, 3aTHM, KOMHKO CTpaHa
KOja pEMa H3Bpliieke 06aBe3e Apyre CTpaHe HIaK MOXe HOME /1a ce KOPHCTH, HT/.

Y npyrom npapily HHTepBeHIHja cyfla MOXe OHTH y NMpOrallaBamy NpecTaHKa
yroopa. Cam cyji he ofipelHTH BpeMe H ITocie/InlIe NpecTaika yrosopa. IlITo ce noc-
nefula rnpecradka THue, OyayhH Ja opjle HHje ped O NpecTaHKy yroeopa 36or
HeH3Bplleka 0baBe3a je[lHe cTpaHe, OHe MOry OHTH pa3miHTe Of MocieHiia Koje
OCTOje y ciyuajy ApyrHX HauyHHa MpecTaHKa yroBopa (Npe cgera y ofHocy Ha Beh
H3BpLLIEHe NpecTaimje).

Hajsan. y Tpehem ciyuajy, cya Moxe OIOHTH HHHLAjaTHBY CTPaHaKa 3a H3MEHY
HJIH PaCKHJI YrOBOpa, Beh MOXe OJITy4HTH [a HX IIOHOBO YITYTH Ha MPEroBope, HiH,
MaK, JeJIHOCTaBHO MIOTBPIHTH JIejCTBa yrOBOpa OHAaKBa KaKBa Cy MOCTOjana y MOMEHTY
IETOBOT 3aK/by4ersa. - Y CBAKOM Off OBa TPH Cly4aja, MehyTHM, cyl Mopa Jia mocTyna
Ha pa3yMaH HaurH ("reasonable").

Tpeba KOHCTAaTOBaTH fla Cy pellleba Koja MO3Haje Halle MO3WTHBHO INPaBo,
ynopebyjyhu ux ca ITpiHimnuMa, (1akie, ca HajcaBpeMeHHjEM H3BOPOM IIpaga), IocTa
CNIMYHA Kajl je pev O NnociefHliamMa H3MeHe HIH PackHja yroBopa 360r MpoMeHheHHX
okonHocTH. Haume, Hain 3akoH 0 0OMHralHOHHM OJIHOCHMA FOBOPH O "NMpPaBHYHO]
H3MEHH" yCJIOBa YrOBOpa.. O "MPaBHYHOM Jlefy 1uTeTe" Koju he cTpaHa Koja je 3axTeB-
ana pacKuj yropopa OHTH JIy>KHa Jla HaKHaJH Jpyroj cTpaHu (wiaH 133. ct. 4 ncr. 5).
Osaj KpHTepHjyM "MpaBHYHOCTH" 3aMEHHO je paHHje KpuTepHjyme H3 OIMUTHX
y3aHcH ("npeTepaHo OTeXaHO M3Bpliewe”, "npeTepaHO BelHKH ryGHTaK").
UspaxeHo je muuuberme a GH oBaj KpHTepHjym Tpebano na Gyge ocHOB olpa-
3/10KeHa MOTYRHOCTH pacKHjla HIIH H3MEHE YyroBOpa 300T NPOMEeHheHHX OKOITHOCTH, H
na O, cTora, OH y 3aKOHY Tpebano Aa OyJie JolI H KOHKPETHH]e H3paXKeH; KPHTepH]yM
"onuTe MHUIBEH:E", KOjU MO3Haje Halll 3aKOH, je LIHPOK H NHdy3aH, Te MOXe ¥

IIPaKCH H3a3BaTH TellKohe NPHIHKOM TyMa4e &823).

° (unanak npumssen: 20.02.1995. rog.)

23. C.Ietposuh, on. uuT. cTp. 36.
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Predrag Sulejié, Ph. D., Professor at the Faculty of Law in Belgrade

The Institution of Changed Circumstances in the New Sources
of International Commercial Law

Summary

The application of the institution of changed circumstances (hardship) is particu-
larly emphasized in the international commercial law contracts, since a series of such
circumstances may put the contracting parties into an aggravated situation regarding the
Sulfilment of their obligations. So this institute is given special attention in the autono-
mous sources of international commercial law, among them in the recently passed "Prin-
ciples of International Commercial Contracts” within the International Institute for
Unification of Private Law (UNIDROIT). The "Principles" have chosen the term "hard-
ship" (widely known in the international commercial practice), given the definition of this
concept, explained its elements and anticipated its legal consequences upon the effect of
contracts. This article analyses the elements of the concept of hardship, comparing it to
the institute of changed circumstances in national legal systems also pointing to the reac-
tion of court and arbitration practice in domestic and comparative law regarding the
application of this institute.

Key words: changed circumstrances (hardchip); international commercial law; Unidroit
Principles; modification of contracts; breaking of contracts.
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Mennyno noxkpuhe

Pesume

Y waanky ce ykaayje Oa je weneacka Konseriguja o menugu ocitiaguna oa liuidiaree
da au je Wipacaniti Oyxcan daitiu Hoxpithe 3a uctiaallly 8y4eHe MeHULe 1L 04 Al UMANAl
Menuye uma Hexa Hocebua fipasa Ha Hokpuhy, axo oHo Tocluoju, 6yde ypebeno
3arxorom mecitia uzdarea meruye. Hu Koneernyuja Yjedursenux nayuja o menuiit 1e
basu ce liuitiarbem menuuno? Hoxpuha. 36072 itioza y flozaedy Moz fuitiarsa locitioje
uamehy fojeduHILY 3emMaba 3HA4ATHE PA3LKe.

Ipema jyzocaoeenckom tipagy, liiliare tokpuha je 6e3 3navaja 3a MeHU4HO-
lipasru tioaoxcaj iwpacaitia. Tpacaiti Huje Oyxcan axyeilitupaliin Hu UCHAQUIUIIL MEH-
uyy 6es obaupa na wo da au My je Wipacaniti pyxuo fokpuhe. A pacaill koju je
AKUETIUPao MeHuly, Oyx¥can je Oa iaailiic MEHIMHY CE0Mly U Kad My Huje 0ailio
fiokpuhe.

Y najeehem 6pojy cay4ajesa y tipaxcu fpacaiti he axyeftiiupaitin meHuly 3aiio
witio My je [pacanil Upyxcuo foxpuhe. Haxkon witio je tipacalli akieiiiliupao MeH-
uwy, dorpuhe fiocitiaje deo rezoge umosure. OOHOCHO, aKo IUpacaill Huje aKyeniti-
Pao Meruly, Wpacanili Moxce cée 00 uciiaaiiie meHuHHe ceoilie 3axitiesailiu 00 rweza oa
My 8paitiu Hokpuhe. Pesmultienill u KACHUjIL UMAOLI MEHULE HEMA]Y TIPeMa [yZOCA08eH-
CKOM [Ipasy HUKAKBA [Ipasa Ha MEHUHHOM HOKpURY.

Ayltiop caxattipa da 6u padu liojawarea floseperba y menuyy ipebaao y jyzocaos-
eHCKO Tpaso yeeciiii Gpasuao 0a C8aKU UMAAQL MeHULe uMa Tipaso 0a 3axitiesa 00
[lpacatiia uctinaitly MeHule y 2pPaHuLama MeHuYHoZ Hokpuha, 4ax u kad wpacaia Hije
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aryeitiiupao menuny. To Hoiipaxusarse fipebaao 6u 0a uma ipednociui iiped
illollipaxcuearsuma ocitiaaiy ltosepuaaya pacaiia.

Kayune pevu: eywena menuuya; meHuno forkpuhe; akyetitiuparse menue; pacanity
wpacaitl; MEHUNHA UHITIEPGEHLILd; UMAAAL; MEHUL(E.

1. [Turamwa o Kojuma he 6HTH peun

Byuena (Mam TpacHpaHa) MeHHlA TNpeTHOCTaBjba MOCTOjare fBa IIPETXOIHA
NpaBHa OfiHOca. JeIHO je oHOC H3Mehy TpacaHTa n pemutenTa. Taj ofHOC 0Gjalllmhasa
3aIITO je TPAacaHT M3/1a0 MEHHILy H 3allITO je ofipebeHo JHlie 03HaUYHO Y HOj Kao
PEMHTEHTA, JaKJle Ka0 MEHHYHOT NOBepHOLa. [Ipyru oHOC je ofHOC H3Mebhy TpacaHTa
A Tpacara. Taj ofgHoc oGjalikasa 3alITO je TpacaHT H3[aBakheM MEHHIE a0 Halor
TpacaTy [a peMHTEHTY HCILTaTH ofipeheHH H3HOC HOBLIA.

Pasmatpama y oBoM Tekcry GaBuhe ce IpyruM ojf oBa JiBa ofiHoca. Ilocrabiba ce,
HamMe, IIHTakE KaKas je 3Hayaj MOKpHha 3a OfHOCe H3 BydeHe MeHHle? AKO HMaMo y
BHJly [1a Tpacat Hajuelithe Hehe akuenTHpaTH MEHHIY HH HCILIATHTH MEHHYHY CBOTY
YKOIIHKO He TMocToji nmokpuhe, Ko u Kaja TpebGa fa ra ga? llta cBe MoXe YHHHTH
nokpuhe? Kakas je mpaBHH MONOXaj TpacaTa KOjH je aKlEeNTHPAO MEHHIY Majia HHje
nocrojano nokprhe? A ako nokpuhe NocTojH, 1a M TPAcaHT 3ajipKaBa HeKa IpaBa y
nornefy nokpuha? [la 11 peMUTEHT HMa HEKa IpaBa Ha IIOKpyhy Koje JIeXH Y OCHOBH
ofiHOca u3Meby TpacaHTa 1 TpacaTa? YKOIHKO je OQrOBOP Ha OBO ITHTake NMOTBP/aH,
7a JIA IpeHOC MEHHLIe HMa 3a IOCTIE/IHLY H ayTOMAaTCKO IIPEHOIIEHhEe IpaBa y orjefy
MEHHYHOT MoKprha Ha HHgocaTopa?

OnroBop Ha OBa NHUTaka MOXe 1a Oy/le Ofl NPaKTHYHOT 3Havaja aKo je NocTojalio
nokpuhe anyd TpacaT HHje aKIleNTHPAo MeHHILy M HHje HCITaTHO MEHHYHY cBOTY. [a
7 Tajia HManall MeHHIle WMa HeKa TpaBa Ha Tokpuhy? IToTBpaaH OroBop Ha OBO
MHTamke OM HaPOYHTO MHOTO 3HAYHO 32 MMaolia MeHHIle KOjH HHje MOJMrao MpoTecT
300r HeaKUeNTHPamka WIH HEeHCIUlaTe, Na je W3ryOHo MpaBo Ha pErpec Mo MEHHMIU.
AKO He OH HMao NpaBo NPBEHCTBEHE HAILIaTe H3 MEHHYHOT NOKpAha Koje ce Hala3n
KOJI TpacaTa, TakaB HManall MeHHlle 61 ce MOTrao KOPHCTHTH caMo NpaBHMa M3 Tocia
110 OCHOBY KOjer je cTekao MeHwHily. Mu, joul jefHO NpaKTHYKH 3HAYajHO MHTaHe
jecTe: ako je MeHMIla aKllelTHpaHa Ma je aKIeNTaHT MMao IOf cTedaj, a HMao je
nokpuhe, J1a 7T OHO Y7431 y cTedajHy Macy?

IIpaBHO-TEOPHjCKH NTOCMAaTpPaHO, OATOBOPH Ha OBa IMTarbd 3aBHCE Off CTaBa O
TOME Y KOjOj je MepH MeHH1Ia allcTpaKTHH MpaBHu 110cao. [1a Jid je aklenT ancTpakTHO
Tnpey3uMarbe obeaBese HIIH IIPOTHBYHHH/OA 32 MPHMIbeHO NoKpuhe?

Oga ce NUTama He MOCTaB/bajy ¥ BE3H ca CONCTBEHOM MeHu1oM. M3iapanaly con-
CTBEHE MEHHMIIE je AyKaH Jla caM IUIaTH MEHH4YHY CBOTY, Ma He MOXe OHTH pevd O
HEKOM ITOKpHhY 32 HCILIaTy MEHHIIE Koje OH Tpe6a fia MPYXKH HEKOM JIPYTOM JIHLLY.

ByueHna MeHHIIa HMa BeJTHKE CIIMYHOCTH ca 1eKOM. 3aTo uiaH 23, 3aKoHa 0 9eKy
y meTHaecT Tavaka ofipehyje Koje ce ofipeioe 3aKoHa O MEHHIH CXOJIHO NIPHMEY]Y H
Ha YeK. [JopaTHo je jou y unany 27. 3akoHa 0 4eky ofipeheHo Jla 3a 4eK Bpejie npol-
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HeH 13 wi. 111,112, u 114. 3akoHa 0 MeHHIH . Amn, YIIPABO ILITO ce THYE NMOBE3aHOCTH
ca nokpuhem, nocroje namehy MeHulle # Yeka BejTHKe pa3iuke. 360r TOra ce y OBOM
TEKCTY HehieMO OaBUTH YEKOM.

2. Ynudukanuja Meuuynor npasa

Kenencka Kousenija o Menuiy 13 1930. romiHe 1marna je 3a Wb J1a Y 3eMbaMa
KOHTHHeHTa He EBpone OTKIOHH pasfHKe Koje ¢y nmocrojane uameby dpasiyyckor u
HEMaYKOr CHCTeMa MEHHYHOT npaBa. Exrsiecka Hije npuctynuna xeHeBckoj Konser-
LAjH, TaKo Jia ce nocne ycpajama Te KoHBeHlmje MOXe FOBODHTH O /IBa CHCTeMa

MEHHYHOT MpaBa: O KEHEBCKOM H O aHTJI0-aMEPHIKOM cncremyz).

Mebyrtum, y nornesty nurarma Koja heMo pasMaTpaTH y 1a/beM TEKCTY NOCTojane
Cy TaKO BeJIHKe pasjiike H3Meby paHllycKor H HeMauKOr CHCTeMa MEHHYHOT TpaBa
na ux Konsenunja uuje yenena npepasuhiu. 3aTo je y unaHy 16. Axekca Il y3 xeHeBcky
Konsenunjy (T38. pe3epse) ofipebeHo crnenehe:

"Iurame f1a 1 je TpacaHT Ty>XaH 1aTH NoKpuhe y Bpeme ocnieha H j1a M HManaig
HMa 1oceGHa NpaBa Ha OBO ITOKpHhe ocTaje H3BaH Y HH(DHIHPAHOT 3aKOHa.

To HCTO BpefiH 3a CBAaKO JIPYrO MHTake O OJHOCY Ha KOME je M3jaHa TpacHpaHa
MeHH1a."

Y unany 6. xeHepcke KoHBeHIje 0 pelliaBamy cyko0a 3aK0Ha y NOTely MeHH1Ia
ofipeheHo je 1a 3aKOH MecTa H3jlakba MeHHLe ofpebyje 1a T HManal MeHHIE CTHYe
NOTpaKHBakbe Koje je 170 OBOJIa H3/IaBakhy MEHHUIIE.

Hu KoubeHimja YjemumeHHX HalHja 0 MehyHapOJHEM TpacHpaHUM MEHHLaMa |
MebhyHapojIHHM cOncTBeHHM MeHHUama H3' 1988, romuHe He OGaBH ce MHTameM
MeHHYHOr nokpuha. To 3HauH /1a je 3a nUTame NoKpHha Kol MehyHapOIHAX MeHHIla K
10 T0j KOHBEHIIHjH MEpO/IaBHO HALHOHATHO NPaBo.

306o0r Tora ce y noriefy rpaba Ha MEHHYHOM MOKpHHAY H IIpeHOca TOT NpaBa Mory,
Y OCHOBH, PAa3JTHKOBATH TPH CHCTeMa: (DpaHIyCKH. HeMauKil H eHrlecku. Y MehyHap-
OJIHHM NPHBPEIHAM OJHOCHMA, Kajla ce KOPHCTH MEHHIIa, TpeGa BOJIUTH padyHa O pas-
NMKaMa Koje NocToje H3Meby Ta TpH cucTeMa.

3. 1a nu je mennuno noxpuhie o 3uayaja 3a u3gapaibe MeHuile

Hai 3akon o mennuu u3 1946. romixe nponucyje (wiad 98. cras 2.) 1a 3aKOH
MecTa H3laka Henpase ofipebyje [1a 1M uManal] MeHH1le cTHYe TpaXXOHHY Koja je nana
1IOBOf1a M3famy ucnpase. [Tog ToM "rpaxGuHOM" Tpeba MnojipasyMeBaTH H NPaBO Ha
MEHHYHOM TOKpHhY, jep TpacaHT no NpaBHiy H3[aje MEHHLY H BydYe je Ha TpacaTa

1. Enrneckn 3akon o Menuun (Bills of Exchange Act 1882) nedpuuniue yek y unany 73. cras 1. kao
MEHHIY ByYeHY Ha GaHKy H NaTHBY No Bibery.

2. Panojkopub, np M., "Kowmentap Konpenunje o MebyHapoguum TpacHpaHiHM MeHHUaMa M
mebynaponnum concTBennM Mennuama”, Beorpan, 1990, crp. 18.
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3aTO IITO HMa KOJI TpacaTa noTpeGHo nokpuhe 3a uennaty MeHuuHe cpore. Jpyrux
ofpesiaba O MEHHUHOM MOKpHhY Y TOM 3aKOHY HeMa. [Takiie, 3a cBe MEHHIle H3/IaTe Y
JyrocnaBuju. 3aKOH O MCHHIUH Je MUTaKe IpaBa Ha MEHHYHOM MOKpuhy OCTaBHO
OTBOPEHHM. :

Y Haloj NpaBHO] THTEPATYPH cMaTpa ce Jla je NpeMa HaleM BaxeheM npasy 3a
MEeHHYHO-TIPaBHHU TN0JIOXa] TpacaTa NMuTakbe Nokpuha Ge3 3Hal;aja3).

M3 TakBor cxarama NpoH3nase TpH npasuia. [1pBo, TpacaHT Moxe ByhH MeHHILY
Ha Tpacarta H Kaj TpacaTy HHje NMpyXuo HH oOehao morpeGHo nmokpuhe. Tpacar y

TaKBOM CITydajy MOXe aKUEeNTHpaTH MCHHILY, ali TO Hije nyx{an4). Axo onbuje na
aKleNTHpa MeHHMLLy, Hehe OfiroBapaTi TpacaHTy, HHTH he GHTH Jiy)XaH JIa HMAaoLy MeH-

H1le MIaTH MEHHYHY CBOTY . [Ipyro. u Kaj je TpacaTy NMpyXeHO MoTpeOHO Nokpuhe,

OH HITaK }{]{je JVZKaH Jia aKlenTupa MEHHL[)(@. OnHocHo, HPEL{HBHIIJG PEYUCHO, TaKaB
TpacaT MOXe OIrOBapaTH TpacaHTy 3aTO UITO HHjB AKLENTHPAao MEHHLY, alli 34 Hhera

He HacTaje MEHHYHa obabesa’). Tpehe, Tpacar KojH je akllenTHpao MeHHILy Iy>KaH je
Jla TLIaTH MEHHYHY CBOTY YaK M Kajl My HHje laTo noTpeGHo nokpithe. Y ToM norneny
Jof1a3K 10 H3paXaja ancTPaKTHOCT MeHHYHe o0aBe3se akllenTaHTa (TpacaTa Koju je
NPHXBATHO HAJIOT JIa I1aTH MEHHIHY CBOTY).

Menun4Ha obaBe3a HacTaje 3a TpacaTa HETOBOM je[JHOCTPAHOM H3jaBOM BOJbe,
KOJOM OH MPHXBATA HAaJIOr TPAcaHTa Jla HCITaTH MeHHIHY cBOTY. [IpaBHO mocMaTpaHo
HHje O] 3HaYaja 3allTo je OH YUHHHO H3jaBy KOJOM IIpHXBaTa Taj Hanor. I1pe Hero niro
j€ aKUenTHPao MEeHHILY, TpacaT HHje HH y KaKBOj MEHHYHO] 06aBe3y. Jep, caM Hasor
TpacaHTa 3a HCILIaTy HHje JOBO/baH /1a O Ha OCHOBY Hera Hacrasa oGaBe3a 3a Tpa-
carta.

AKIIENTAHT ce He MOXe MO3HBATH Ha TO JIa je MEHHLY aKUenTHPao y 3a6iyau,
HaHMe J1a je cMaTpao Jia MOCTOJH NMOKpuhe Kojer y crapu HeMa. Hberosa 3abmyna vy

TOM CMHCITY He OH Ce MOrJIa cMaTpaTH "HBBHI—baBajyl“iOM"S). OH Tpela j1a IpoOBepH fia
nu nocroju nokpuhe. To je jefan o pazjmora 3alliTo je TpacaTy JaTo NpaBoO fa
3aTpakKH J1a My MeHHl1la Oyfie MOJIHETA Ha aK1IeNT jOllI jeJaHNyT, ! TO CYTpajiaH Mocle
npBe npeseHTaluje (T38. JennGepallHOHH POK - 3aKOH O MeHHIH, unaH 23). Kao moc-
nefma MOryhHOCT, Tpacaty je JIaTo NMpaBo Jla MOXe NpeGPHCATH HAIHCAHH aKIENT,
aKO je HAaKOH ILITO jé Ha MEeHHIly CTAaBHO KJIay3yJy O aKlLeNTy YCTAHOBHO Jia My HHje
00e36eheno nokpuhe. A, OMO3HMB, aKIENTa TPacaT MOXE M3BPLIHTH CaMO IIpe Hero

3. Awntonujesuh, np 3., "Ilpuspenno npaso”, Beorpan, 1983, ctp. 501.

4. Hueck. A. und Canaris, C. - W., "Recht der Wertpapiere", Munchen, 1977, str. 74.

5. Amntonujesuh, np 3., ITetposnh, ap M., Iapnhenuh, np B.. "Bankapcko npaso”, Beorpan, 1982,
crp. 379.

6. Vajner, dr Z., "Vrijednosni i drugi papiri robno-novéanog prometa", Zagreb, 1963, sir. 169.
7. Jankoseu, ap K., "I1puspenno npaso”, Beorpan, 1989, ctp. 578 1 579.
8. Ynan 61. crap 2. Bakona o obaurannoHiM oaHockHMa onpebyje na ce ctpana Koja je Gnna y 3a6-

JlyAM HE MOJKE Ha TO MO3HBATH aKo NPH 3aKbyuetby YroBOpa Hitje NocTynana ¢ naxmboM Koja ce
y npomety 3axtena. Ha ocnopy unana 25. crap 3. Tor 3akoHa oBa ojipefiGa Baxi He caMo 3a yro-
BOpPE HETO M 3a ipyre npapBHe MOCAOBE, 3HAYH U 32 MEHHILY.
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IITO je MEeHHILy BpaTHO HMaoly (3aKoH O MeHHLM. uwiaH 28. ctap 1.). ¥ cknagy ca
HaveaoM (hOpManHOCTH KOJI MeHHle, TpacaT He OH IHCMOM YIyheHHM MeHHYHOM
MOBEPHOLY KOjeM je IpeJao akleNTHPaHy MEHHIY MOrao ONO3BATH JIaTH aKlenT.

3a pa3nuKy off Halller cajia Baxkeher rnpasa, cprickd Tproeauky 3akoHuK u3 1860.
CO/IMHe cajIpKao je ofipefde 0 MeHHIHOM Mokpuhy. ¥ nap. 85. Tor 3akoHHKa GHIIO je
ofipebeHO N1a je TpacaHT, HJIH OHAj 3a YHjH Ce pauyH MEHHIla H3Jaje, TyXaH "ce GpH-
HYTH jja 6J1aroBpeMeHo MollJbe MoByYeHy MeHH1IOM cyMy ". Minak, H3rnena 1a oea pas-
nuKa u3Meby Halller crapor u Baxkeher mpaBa HHje CYIUTHHCKOr KapakTepa. Jep,
TipeMa CTapOM CPIICKOM IpaBy aKLENTaHT je OHO Jy>KaH [a N1aTH MeHHYHY CBOTY H
KaJl TPacaHT HHje HcNyHHo obGehatbe Jla he My NMPYXHTH MEHHYHO NMOKpHhe. AKO je
TpacaT Oe3 nokpHha aklenTHpao MeHHILY H HCITaTHO MEHHYHY CBOTY, CMaTpaso ce fia

je YYHHHO 1103ajMHILy TPACAHTY H HMAO je TIPaBO [a Off Bera TPaXku l'IOBpahajg).
TpacaHT # TpacaT MOTY CBOje OJIHOCE Y Be3H ca aKleNTHpameM MEHHIIE KOjy Tpac-

aHT OyJe ByKao Ha TpacaTa ypeJHTH CHOpa3yMoOM O axuen‘mpamyl ). Banka ce, Ha
MpHAMEP, MOXe CIIOpPa3yMeTH ca CBOjHM JIeMOHEHTOM f1a he Ha TepeT caia Ha HBero-
BOM pauyHy aKllelITHpaTH CBe HJIH HeKe MeHHIle Koje OH Gyjle ByKao Ha 1Y, 11a 4aK
na he My y Ty CBpXy OIOGPHTH KpejIuT 10 ofpebeHor H3Hoca. MebyTuM, Takas criopa-
3yM HeMa MeHHYHO-TIPAaBHO JIejcTBO. AKO H MIOPEJ 3aK/bY4EHOT CIIopa3yMa O akleNTH-
pamby Tpacar ofiOHje /la aklieNITHpa MEHALY KOjY je Ha Bera ByKao TPacaHT, OH HHje HH
y KakBoj oOaBe3H npeMa uMaolly MeHHIle. TpacaT ke offroBapati caMo TpacaHTy. H TO
300r Tora 1ITO HHje H3BPIIHO CBOjy 00aBe3y [a aKleNnTHpa MEHHIly, pa3yMe ce YKO-
JIHKO je 300T TOra TpacaHT NMpeTpIieo HeKy IITeTy.

4. Ko Tpeda n1a o6e3bean mennyHo nokpuhe

[To penoBHOM TOKY CTBapH, MEHHYHO IOKpHhe TpacaTy npyxa TpacaHT. To 3aTo
IIITO je OH a0 HaJlOr TpacaTy [a HCIIaTH MEeHWYHY cBOTY. MebyTuM, Kajg TpacaHT
H3/1aje MEeHHIly ¥ CBOje MMe ajH 3a pauyH HEKOr JPYyror JHla (T3B. KOMHCHOHA MEH-
ula), nokpuhe oGe3behyje nHle 3a YHjH je pauyH TpacaHT H3fao MeHmiy. [da Gu
00aBecTHO TpacaTa O TOMe Ko Tpeba [la My Npy>XH NoKpHhe. TpacaHT he y MeHHLH
MOMYHATH T3B. Kany3yjy o Nokpuhy ("u cTaBuTe HCTy y pauyH ..." ). Tpacat Koju je Ge3
nokpuha aKilenTHPao MM HCMJIATHO MEHHLY Y KOjoj ce Hama3una Taksa Kiay3yia

9. Papojuuh, C., "Ocxoby Tpropaukor npasa”, beorpan, 1926 ctp. 243.

10. 3a Takas cnopasyM KOpPHCTH €€ Y HalIO] NMpaBHO] NHTEpaTypH CHHTarMa "Npefyrosop o
akuenty" (AHTonujeenh n 1p., Has. neno, crp. 379). Hipas "npeayropop” ynyhyje Ha To na
MEHHUYHO-NPaBHH OIHOCH HMajy YTOBOpHH KapakTep. MebyTiM, npema Halnem npasy, OTHOCH H3
XapTHja Ol BPENHOCTH, Na H H3 MEHHIIE, HACTajy JElHOCTPAHOM H3jaBOM BOJBE a HE YLOBOPOM
(onemak 5. oacek 2. Onmrer fena 3axkona o o6anrayonHM oanocima). Ockum Tora, npema
3akony o obauranHonnM ofHockMa (unau 45. cras 1) npefyroBop je Takas yroBOp KOjHM Yro-
BOpHE CTpaHe npeysnMajy o0Gape3ay fia AOUHH]€ 3aK/byue ApYrH, FIaBHH YrOBOP, a CIOpa3yMoM O
aKlEeNnTy TpacaT Npey3iMa y OfiHOCYy pema TpacanTy obape3y fla he MEHHYHY CBOTY HCNIATHTH
TpeheMm aniy, peMHTEHTY, 6e3 HEeKOr HOBOT COpasyMa ca TPacaHTOM.
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Hehe HMaTH HHKaKBa IpaBa npeMa TpacaHTy. OH He MOXe YNOTpeOHTH TpacaHTOBa
CpejIcTBa KOja ce Haase KOjl era Kao nokpuhe 3a HCIIaTy KOMHCHOHE MEHHU1IE.

[ejcTBO TaKBOr KOMHCHOHOT OJJHOCA, Y CKTTay ca OMIITHM IPaBHIHMAa O KOMH-
CHOHOM MOCNY, OTPaHHYEHO je caMO Ha TpacaHTa M Tpacata. AKO je TpacaT ofiGHO
HCILTATY MEHHIIE jep HHje MOCTojano nokpuhe, mpeMa HMaolly MeHHIIe OiroBapa Tpac-
aHT a He NHIe 3a 4YHMjH je padyyH TpacaHT u3fao MeHuuy. To 36or Tora IITO je
H3/[aBarbeM MEHHIIE TpacaHT (Kao KOMHCHOHap) Mpey3eo y cBoje HMe obaBe3y y
OHOCY IpeMa HMaolly MEHHLIE. :

Kay je y nuTamy JOMHIMIHpaHa MEHHI[A, TPAacaHT MOpa MPYXXHTH NoKpuhe Tpa-
caty a He loMHIMNAjaTy. To H3 pa3nora WITO je AOMHLAIR]aT caMo IIYHOMORHHK Tpa-

cara y nnorneny ueniaate MEHHYHE CBOTS]']').

5. IlTa MOXKe MOCHYXHTH Ka0 MeHH4YHO nokpukie

Kao MeHH4HO nokprhe MOXe MOCTYXXHTH HoBall. Takas je ciydaj Kajl TpacaHT
ByJe MeHHIly Ha GaHKY. ¢ THM 1a GaHKa H3BPILUH HCIIATy PEMHTEHTY HJIH 110 HEeroBoj
HaPEHGH Ha Tepe'r HOBYaHHX CpeJicTaBa KOja Ce Hamase KOJI Hhe Ha TpacaHTOBOM
padyHy. Pasyme ce 1a o mokpuhy He MOXe GUTH peuH aKo je TpacaHT OHO JIyXKHHK Tpa-
caToB, 113 je TpacaT HOBall KOjH je MPHMHO Off TPacaHTa yNoTpeGuO 3a NOJMHpPEmke
CBOT NMOTPa)KHBAHhA.

Wnu, MeHHUHO MOKpHhe MOXKe ce cacTojaTH y NMOTPaXKHBawby KOjeé TpacaHT HMa
npema Tpacaty. Tako, mpofaBall Kao TpacaHT Moxe ByhH MEHHIy Ha KyIilla Kao Tpa-
caTa 3a M3HOC lieHe 3a npoaary poOy. Tpacar he akilenTHpaTH MEHMILY Kajl je pody
KYITHO Ha KpeJuT. 3aTHM INpojiaBall MOXe TaKBY MEHHULYy eCKOHTOBaTH Koj| OaHKe
nohH 1o HOBL@A. ¥ clly4ajeBHMa Kajl OTPaXKHBake TPACAHTOBO IIpeMa TpacaTy CIIYXH
Kao TMoKpHhe. OHO Mopa GHTH H3BECHO. 3aTO y ropmeM NpHMEpY ako je poba uMana

MaHe, I1a je Kynall og0Ho Jia je npey3me, mokpuha Hema 2, Hnak, To NOTpaXXuBamwe He
Mopa OHTH IOCIeNIO y 4acy H3flaBame MeHHIle. [JOBOJBHO je aKO je OHO JIOCIENO y Yacy
JIOCTENIOCTH MeHHlle (Kao IITO je cydaj Kajl ce POK KpeJIuTa H JIOCTIeOCTH MEeHHIE
MOKJIanajy).

HcTo Tako, Ka0 MEHHTHO MoKpUhe MOXKe MOCTYXUTH KPEJIHT KOjH je TpacaT Of1o-
Gpuo TpacanTy. Ha npumep, ako je 6aHKa akieNTHpaia MEHHLY KOjy j€ Ha by BYKIO
JIHLIE KOje KOfI e HeMa noTpeGHa cpe/IcTBa, alld ca KOJUM je OHa 3aKJby4ua yroBop O
Kpenuty. To je T3B. aKLUEeNTHH KpeluT. Y NHTaly je HHIHPEKTHH KPeJHUT, jep OaHKa
HHj€e TPacaHTy CTABHJIA Ha pacnonararke HUKakaB Hosall. OHa My je THMe LITO je npey-
3ena obaBe3y jla he MIaTHTH MEeHHYIHY CBOTY oMoryhHna fia Ha KpeJuT HaGaBu poly
HITH 1a KOPHCTH ycJIyre Koje cy My noTpeGHe.

Jlame, TpacaT MOXe IIPUXBATHTH Jla aKLETHpa MeHHUILy 300T Tora IITO ce HeKa
TpacaHTOBa po0a HaJla3H KOJI Hera, WiH je 3ajoXKeHa Koji wera. Tako, OaHKa MOXe
aKleNTHPaTH MEHUILY KOJY je H3[Ia0 0CTaBOfiaBall KOjH je poly YCKIIAHIITHO Y JaBHOM

11. Jaukosel, HaB. aeno, cTp. 574.
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CKJIA/IHIITY H 3aJI0XKHHLLY (BapaHT) NpeHeo Ha 6auky. Nperocom 3anoxHulie Ganka je

MOCTa1a 3a103KHH OBEpHIall Y IOIVIe[y YCKIagHIITHe poﬁeB).

Winu, Tpacat H TpacaHT ce MOTY cliopasyMeTH jia he Tpacar akuenTupaTi MeHKILy
KOJy Ha mera Oyjle ByKao TPacaHT aKo TpacaHT NIPeHece Ha TpacaTa ofipebeHe xapTHje
OJ1 BpEIHOCTH (Kao LITO ¢y aKi(Hje HaH OOBe3HHMIIE).

Huje nemoryhe Hu J1a Tpacat akuentipa Menniy Ge3 nokpuha. To He Mopa yBek
GHTH IOKJIOH TPACATOB TPACaHTY, HAPOUHTO AKO CY OHH Y CTATHHM MOCTOBHHM OJTHO-
cHUMa.

Mennuno nokpuhe, akne, Moxe GHTH BPJIO Pa3THYHTO. AJH, Kao NMoKpuhe He
MOry MOCTYXXHTH CPeJICTBa TPAaCAHTOBA KOJ TPacaTa KOja Ha OCHOBY HHXOBOT CIIOpa-
3yMa HMajy HeKy pyry cBpXy. Tako, GaHKa - TpacaT He MOKe GHTH [TyXHa /ia Ha TepeT
HAMEHCKOT HHBECTHIIHOHOT KPEJIHTa KOjH je O/I00pHIIa TPAcaHTy aKieNTHpa MeHUlle
KOje je OH Ha HY BYKao pajii HabaBKe CHPOBHHa 3a TeKyhy NPOH3BOIEGY.

6. Deanmuyno nokpuhe

Y nap. 86. cprickor TproBayukor 3akoHHKa GHJI0 je ofipebeHo a nokprhe Tpeba
fla Gy/ie HajMarbe TOMHKO Jla OroBapa MeHHUHoj cBoTH. M unaw 116. ctas 2. chpaH-
iyckor Tprosaukor 3akoHuKa ofipebyje fa mocToju Nokpuhe ako je 0 HOCNeI0CTH
MEHHLIe OHa] Ha KOra je OHa ByYeHa JIy)KHHK TPAcaHTa, WM OHOra 3a YHjH pauyH je
MEHH1IA H3[aTa, 3a H3HOC KOJH je HajMame jeJIHaK MEHHTHO] CBOTH.

AKXo je mokprhe Make OJl H3HOCA Ha KOjH [TacH MEHHI[A, TPACaT MOXE aKIIeNT
OTPaHHYHTH Ha JIcO MeHHYHe cpoTe (4naH 25. cra 1. 3akoHa o menuun). To je T3B.
nemmMuyHE akuent. M3jasa TpacaTa f1a je caMo Ie THMITYHO aKIENTHPAO MEKHILY MOpa

12. Y dpanuyckoj npaxkch Kiaysyna y MeHHUH "BpefiHOCT NpHMLeHa y po6H" H cl1. yecro ce
KOpHCTH Aa 6i ce yKa3ano fia ce MHHHUHO nokpithe cacTojit y poGH Kojy je TpacaHT npeaao Tpa-
caTy, a Ha KOjoj HManal MeHHIle MOXe HMaTH ofipebena npasa - PoGaor, P., "Les effets de com-
merce”, Paris, 1975. ctp. 159, 6p. 180. Opo TpeGa HMaTH y BHAY jep NpeMa HallleM MeHHYHOM
npaby T3B. BaayTHa Kjay3yla Wi kaay3yla o NpoTHBYHHHAGH HMa JpyKuije 3Hauerse. Tom
KIay3yJioM, Koja cnaja y chakyataTupie MeHHUHe Kaay3yne, yKasyje ce Ha OaHoc HaMeby Tpac-
anuTa i pEMHTEHTA. AKO TaKBa KNay3yna raack "BpeiHOCT NpHMibeHa y poGi”, Ha npHMep, oM
TpacaHT 0GaBelTaBa TpacaTta a je PeMHTEHTY NPEfao MeHHlly 360T Tora IITO je Ol peMHTEHTa
NpHMHO poBy. fla je peMHTEHT WIBPLIHO CBOjy 00aBe3y H3 OCHOBHOI 1OCTA, H la LITO Ce Tora
THYE TPAcaT MOXKE J1a aKLENTHPA MCHHILY.

W y enrneckoj npaBHoj AMTEpaTypH cMaTpa ce ia je Knayayna y MeHHUH "BPeAHOCT npHMbeHa”
HejacHa aKo je y niTary MeHitla nnatisa Tpehem aniy. OHa Mo3Xe fla 3HAUH [ia je TPAacaHT npH-
MHO NPOTHBBPEIHOCT Off PEMUTEHTA, HAKH fla je TpacaT npumio nokpithe on Tpacanrta. Ipso
TyMauere ce cMaTpa BepOBaTHHjUM. ANH, Kaj je y NHTamby ByYeHa MEHHIA MO CONCTBEHO]
Hape/IGH, peus "BPeIHOCT NpHMBeHa" Tpeba TYMaunTH y CMIHCTY 1 je TpacaT NpHMHiO nokpithe
on Tpacanta ("Byles on Bills of Exchange”, by M. Megrah and F.R. Ryder, London. 1983, ctp. 24).
Hanme, Koji TAKBHX MEHHA TPACAHT je HCTOBPEMEHO i PEMHTEHT, TaKO [a He MOxe GHTH peun
O HEKOM NOKpihy Koje je TpacaHT NpHMHO Off peMHTEHTA.

13. Ynau 746.ctas 1. 3akona o oGAHIALHOHHM OHOCHMA.
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OnTH H3pH4HTAa. TpacaT MOpa JacHO Ha3HAUHTH 3a KOJUH H3HOC akLENTHpa MEHHLLY, jep
he ce nHave cMaTPaTH Jia je MEHHILY aKUENTHPAO Y LeJOCTH.

Wmanaiy MeHuile Mopa NPHXBATHTH [eNHMHUHH akuentT. AKo OH ofbuje
MOHyheHH JeMHMHYHH aKllenT, 3a Taj H3HOC TyOH NpaBa INpeMa pPerpecHHM
,uyx\'miumia“). HariMe, fa je OH MpHXBATHO NeNMMMHYHH aKl[eNnT, 33 TOMHKO OH
MeHHYHa 00aBe3a perpecHHX Iy>KHHKa Oliia Makba.

Kapn je TpacanT ByKao Ha HCTOT TpacaTa BHILIE MEHHIIA, 1a IIoKputie HUje TOBOJLHO
Nla cBe OHe Oyjly HciulahieHe. a TpacaHT H TpacaT HHCY OIpefIHJIH 3a HCITATy KOje MeH-
e he NnocnyXHTH NoKpHhe, Ha NPBOM MecTy Tpeba HCMIATHTH aKUENTHPaHy MeH-
HIy. AKO NOCTOJH BHIIE JOCTENHX aKIENTHPAHUX MeHHLa, Hertahyjy ce cpa3mepHo.
HeaxuentupaHe MeHuue ucnnahyjy ce OHHM pefloM Kako JocneBajy 3a miahame,
pasyme ce Iojl MPETNOCTaBKOM /1a TpacaT JXeJH Jla HX HCIIaTH. A aKo JocreBajy
HCTOBpEMEHO, IPBO ce Hcnnahyjy oHe Koje cy paHje u3fate. Ha Kpajy ce ncrunahyjy

MeHHLE KOje cajIpxXe Kjay3yy o 3a0paHH Npe3eHTallHje Ha aK1enT .

7. JIpeTnocTaBka o nocrojamy nokpuha

Y opHocy u3Meby TpacaHTa | TpacaTa, HaKOH IITO je TpacaT aklUEeNTHPAao MEHHILY
IIPETNOCTaB/ba e J1a je TPHMHAO MoKpHuhe. Y TOM norieny je u3pnunT 4iak 116. cras 4.
(ppaniyckor TproBaukor 3aKOHHKa. Jep. cBe JOK MeHHIly HHje aKIeNTHpao, TpacaT
HHje OHo MeHHuHH Ty XHHK. [Tokpuhe je Hajyelrhn passor y npakcu 3alliTo je Tpacart
NPUXBATHO Jla ce MEHHYHO OOaBeXe; TO je Kay3a aklenTHpata. OBa MpaBuio je ofl
NPAaKTHYHOT 3Ha4aja aKo je TpacaT aKUeNnTHPao MEeHHULY ald Hije HCITATHO MEHHIHY
CBOTY. Y TakBOM Clyyajy U TPacaHT MOXe PErpecHOM MEHHYHOM TYXKGOM TYXHTH
aKLENTaHTa 3a MEHHYHY CBOTY, jep OH ce HHaye aKIeNnTaHT o0OraTHo 3a BPEJHOCT
nokpuha.

OBy NpeTnocTaBKy aKIUENTaHT MOXe OCTIOPHTH. Y TaKBOM CHy4ajy Ha TpacaHTy
J€ 1a ioKaxe J1a je IIpyKHO aklleNnTaHTy ofgroBapajyhe nokpuhe. OJ aKkienTaHTa ce He
MOJXe 3aXTeBaTH Ja JIOKaXe J1a HHje NpHMAO Nokpuhe, jep Gu To GHO floKa3 0 Hera-
TaBHOMIO).

AXo ce [IOKaXe [1a je TpacaT aKleNTHPao MeHHIY Majla HHje UMAO TPAacaHTOBO
nokpuhe. na ce y perpecHOM MOCTYIKY TPACAHT TIOJaBHO NMPefl TAKBHM aKIIEMTAHTOM
Kao MeHHYHH MOBepHiIall. OBaj HUje yKaH Jia My n3Bpiun miahame. Tpacaut Gu ce

HalJaTOM MEHHYHE CBOTE HeocHoBaHOo oboratuo. To TpacaT MOXe ucrahu IpemMa

TpacaHTy jep je y HTakby IPHrOBOP H3 BHXOBOT MehycoGHOr omnocal”),

14. Janxoseu, HaB. geno, cTp. 587.

15. Po6nort, nap. neno, crp. 170, 6p. 199. Ynau 81. Genrujckor 3akona o mennuu of 10. asrycra

- 1953. ronuxe.

16. “"Tpropauku 3akOHHK i cTeuninny nocrynak Kpamesune Cpouje”, cpenuo T'. Huxetnh, Beo-
rpan, 1914, cTp. 42.

17. Po6nor, Hae. aeno, crp. 151, Ho 170.
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YKOMHKO TpacaT MeHHIly HHje aKlUeNTHPao, MPETIOCTaBlba Ce Jia HAje MOCTojano
nokpuhe, anu TpacaHT MOXe JIOKa3HBaTH cynpoTHo. MHTepec TpacanTa 1a 1oKasyje
/1a je MocTojalo nokpuhe exu y ToMe 1ITOo he aKo ce TO JoKaXe TpacaT OirOBapaTH
TPACAHTY 3aTO I11ITO HHje aKLUENTHPAO MEHHILY.

8. Kana Tpeda 1a noctoju nokpuhe

IMo3Hara je u3peKka [1a YeK H3/laje OHaj KO HMa HOBlA, a MEHHIY OHa] KO HeMa
HOBLA. U3 Tora OH ce., Ha NPBH MOIVIE], MOIVIO 3aKJbYUHTH J1a Y Yacy H3/laBaka MEHHIIE
nokpuhe He TpeGa fa nocrojH. Jep, Kajl OH H3[aBanall MeHHle HMao cpeficTasa, He O
HMAa0 pa37ora jla H3[laBabeM MeHHLE YCIOCTaB/ba ca I0BEpHOLEM KPEHTHH OJTHOC.

Y nap. 86. cprickor Tpropaukor 3aKoHHKa OHJIO je y TOM CMHCIY ofpeheHo fia
nmokpuhe Tpeba [a MOCTOjH y BpeMe J0crenocTH MeHHlle. ITpema Toj onpentn cMa-
TpaJo ce fla NOCTOjH MOKpHhe ako je TpacaT y BpeMe JOCNeNocTH MeHHIe AyroBao
TpacaHTy WM OHOM 3a YHjH je pauyH TPAacaHT H3Jla0 MEHHIy OHaj H3HOC KOjH je
o3HaueH y MeHHUH. HcTo je peltewse npuxsaheHo y unany 116. craB 2. chpaHiryckor
Tpropadkor 3akoHuKa. To OH 3HaUHJIO (MOIITO aKleNTHpake YBeK MPETXOIH A0CTIEN-
OCTH) 1a TPacaT KOjH aKleNTHpa MeHHIy, YHHH TO Y3 PH3HK JIa Hehe TOOHTH Mok pHhe.

Kon menniia koje gocnesajy no Bubemwy nokpuhe 61 TpeGano aa nocroju Beh npu-
JTHKOM H-HXOBOT H3[1aBatba, jep TaKBY MEHHIly peMHTEeHT MOXe TOJHETH TpacaTy Ha
HCIIATy OfIMaX HaKOH IITO jy je MPHMHO Off TpacaHTa. 300r Tora MmiTamwe Kafga Tpeba
Jla MOCTOJH MEHHYHO NOKpHhe 3aciyXyje Naxmy y Be3d ca MeHHlaMa Koje J10cneBajy
Ha ofipebeHn faH, HIH Ha ofipeheHO BpeMe Off laHa U3jlarba, HITH Ha ofjpeheHo BpeMe
ofi Bubema. To cy MeHHIle KOje ce MOTY IMOJHETH Tpacary Ha akLEeNT Mpe JI0CTEeN0CTH.

ITpakTHYHO NMOCMAaTpaHo, TpacaT he akienTHpaTH MeHHIy | Ge3 nokpuha jeTuHo
aKo HMa IyHO NOoBepeme y TpacaHTa. 3aTo y ganeko Hajpehiem Opojy ciydajeBa, Kaf
rojl He IMOCTOJH TAaKBO MOBepetbe, MOKpHhe Tpe6a j1a MOCTOJH y BpeMe Kajla MeHHLa
Oyrle MOjIHETa TpacaTy Ha akuenT. [1a O ce 06e30eno Aa HManal MeHHlle Hehe MeH-
1Ly TTOTHETH Ha aKlenT npe Hero to 6yje ypeheHo miTame nokpuha, TpacaHT MoXxe
Y MEHHILY YHETH jeJIHY BapHjaHTy T3B. Kiay3yJe o npe3eHraiinju. Haume, anau 21. cras
3. 3akoHa 0 MeHHIH ofipebyje 1a TpacaHT MOXe Hape/IWTH J1a ce MEHHLIa He cMe TTOJI-
HETH Ha aklenTupame npe oapebeHor spemeHa. TakBoM Kiay3y/oM TpacaHT ceOH
OCTaB/ba BpeMe [la ca TpacaTOM YypelH NnuTame MOKpHha. AKO HManall MeHHIe
TNpeKpIlA OBy 3a0paHy Na HIaK MOJHece MEHHIY Ha aKUENT npe poka ofpeheHor y
MEHHIIM, H akienT Gyae of0HjeH, OH Hehe WMaTH MpaBoO Ha perpec 360r ofibHjamka
akKlenra. <

9. O npaBnOM noJ10Xajy TpacaTa KOjH je akienTHpPao MeHHIy Maja HHje
nocrojano nokpuhe

YkazaHo je Beh /1a TpacaT MOXe aKUENTHPaTH MEHHIY Mafa My HHje MpPYXeHo
oprosapajyhe nokpuhe. Ynau 54. cras 3. 3aKoHa 0 MEHHLLH je Y TOM MOLJIey H3PHUHT.
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To je T3B. aKlENTHPaKE¢ MEHULE HHTEPBEHIH]OM Off cTpaHe Tpacara. Tpacar he npux-
BAaTHTH [1a OyJiec HHTEPBEHH]EHT aKO KeJlH [Ja cauyBa 4acT W yrJIe/l TpacaHTa, Koju Ou
MOIJIH OHTH JIOBEJICHH y NMUTare 300 TOra LITO je TPACAHT H3/1a0 MEHHILy KOja Hije
aKlleNTHpaHa HH 1akeHa. 3aTo ce 3a TAaKBOr TpacaTa OOHYHO KOPHCTH Ha3HB "aK1Ierl-
TaHT 3a YacT".

[Tonoxaj aKkleNTaHTa 3a YacT pa3aHKyje ce Ol IONoXKaja pelIoBHOT aKIeNTaHTa.
3aro y Kiay3yJiH KOJOM aKLenTHpa MEHHILY. TaKaB aKlEeNTaHT MOPa jJaCHO Ha3HAUHTH
cBOje cBOjcTBO. OH MOpa y KJ1ay3y.IH O akuleTIly Herah f1a akienTHpa MeHHIy Majia He
pacrionaxe nopkuheM (Ha npuMep "npumam 6e3 nokpuha ")18).

Haume, KaJ peJOBHH akKlUENTAHT IUIaTH MEHHYHY CBOTY, MEHHUHa 00aBe3a ce
raci. OH HeMa MpaBO Ha perpec npema [pyrHM MOTNHCHIEMA MeHHlle. MebyTuMm,
aKI[eNTaHT 3a YacT KOjH e MIaTHO MEHHYHY CBOTY HMa cBa IIpaBa H3 MEHH1(e IPOTHB
TpacaHTa (4nax 62. cras 1. 3akoHa o MeHH1H). OH HMa NMPaBo 1 3aXTeBa OJ TpacaHTa
[1a My HaKHa/I4 T1aheHH H3HOC [TO MEHHIIH, Y3 KaMary.

10. 1a nu TpacaHT HMa HeKa NpaBa miTo ce THYe nokpuha

ITohu heMo off peTnocTaBKe fia je TPACAHT NPYXKHO TpacaTy MOKpHhe 3a HCruaTy
MeHH4YHe cBoTe. Kakas je npaBHH pexXxuM Tor nokpuha? [a ni cy TO TpacaHTOBa HIIH
TpacaToBa cpeficTBa? '

Onrosop Ha OBO NTHTaH-e 3aBMCH OfI TOTA fla JIM je TpacaT NPHXBATHO HJIM HHje
TMPHXBATHO TPACAHTOB HAMOT [ ITATH MEHHYHY cBOTY. [Jaksie, Off TOra Jia JI je aKiien-
THPAO HIIM HHje aKlleNTHpao MeHu1ly. HakoH 11ITo je TpacaT HCMIaTHO MEHHYHY CBOTY,
Ge3 003Hpa Ha TO Jia JIH je aKleNTHPao MEeHHUILY, OBO MHTake NocTaje GecrpeMeTHO.
TpacaHT nocie Tora He MOXXKe HMaTH HHKaKBa IIpaBa Ha MEHHYHOM MOKpHhy, MO1ITo
OHO BHIIIE HE NOCTOjH.

AKIlenTHpakeM MeHHLe TpacaT ce o6aBe3ao fa he NMIaTHTH MEHHUHY CBOTY. Y
3aMeHy 3a TO, TPAcaHT BHIlle He MOJKe paciiolaraTd MeHHYHHM IOKpHheM Koje je a0
Tpacary, ia 6i OBaj aKlenTHpao MeHH1y. TpacaHT He MOXe 3aXTeBaTH Off Tpacara jia
My Bpard nokpuhe. OH He Moxke oTybuTH nokpuhe Tpehem muiy. OH He MOXe
YCTAHOBHTH 3aJI0KHO NpaBo Ha nokprhy. [loBepHol TpacaHTa He MOry 3axTeBaTH
ofipebuBatbe NpHBpeMeHe Mepe y NoTviefly MOKpHha Koje ce HaslasH Kojl TpacaTa. YKo-
JIHKO je TpacaT I1ao 110]] cTevaj, NoKpuhe Koje je MPUMHUO Ol TPacaHTa yaasH Y HeroBy
cTedajHy Macy u 6uhe ynorpeb/beHO 3a Cpa3sMepPHO HAMHPEHE CBHX HErOBHX IOBep-
HJlala, yKbydyjyhH B TpacaHTa.

Pasnosn 3a osakas cras cy cienehin. Kaji ce nokpuhe cactoju y HeKuM NOKpeTHAM
cTBapuMa (poGu, Ha NpUMEp), HCITYEkheHa ¢y 00a yc/ioBa 3a CTHIIAE CBOJHHE: ITOCTOjH
H3PHYHTH WK NpehyTHHU criopa3yMm o akienty (iustus titulus) u3meby Tpacanra u Tpa-
caTa H Ilpefiaja CTBapH Ha KOjy ce O[IHOCH Taj criopasyM (modus acquirendi). ITokpuhe
je YULTIO y MMOBHHY TpacaTa. Y ciyuyajeBHMa Kajl je TpacaHT Mpejlao Tpacary HoBall

18. Papojuunh, vap. neno, crp. 243.
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paju MCIIaTe MEHHIIE. HITH Ce HOBAll Ha/la3H Ha TPAacaHTOBOM pa4yHy KOJ Tpacara, Taj
HOBal[ je TpacaToB HOBall. TO je HaMEHCKH HOBYAaHM JICMO3HT TPACAHTOB KOJI Tpa-

catal®), Tek ako TpacaT He Oyje HCIUTaTHO MEHHYHY cBOTY Ohe JyKaH a BpaTH
NPHMJBEHO NOKpHhie. TpeMa npaBHNMa O CTHIawy Ge3 OCHOBa. _

Hspajyhn MeHHIly. TpacaHT HYJM TpacaTy fla Giokupa nokpuhe Koje je norpeGHo
palid HCllmaTe MCHHIIE, a TpacaT aKlENToOM npHXBaTa Ty HOH)’HYZ}J.

A aKo TpacaT HHje aKlENTHPAo MEHHILY, TPACaHT MOXe CBe JI0 HCILTaTe MEHHYHE
CBOTE 3axTeBaTH OJI TpacaTa fla My BpaTH nokpuhe. OBO NMpaBHIO BaXKH Kako Y
cnyuajy Kaj je TpacaT oGHO [1a aKLeNTTHpa MeHHILy. TaKo H y c/1ydajy Kaj My MeHH1(a
HH]e TIOJHETA Ha aKIeNT. 3aT0, aKO TPAacaHT HMa pauyH Koj GaHKe Ha KOjy je ByKao
MEHHIY, OH CBe JIOK OaHKa He aklleNTHpa MeHHIly MM JIOK He HCNNATH MEHHYHY
CBOOTY (Majla MEHHIly HHje aKLeNnTHpala) MOXe pacloliaraTh CaiioM Ha pauyHy.
Banka, yocTanoM. MOX/a U He 3Ha Jia je TPAacaHT H3[a0 HJIH HMa HaMepy [1a H3[a HeKy
MEHH1ly unjeM nokpuhy TpeGa jia MocayKu HOBal| KOjH je MPHMHANIA Off HJIH 3a Tpac-

SHTaZ[). AKO je TPAacaHT 1nao noj creqaj. HErOB HAJIOT TpacaTy 3a HCIJIaTy MeHHYHE

cBoTe ryoH BpenHocrE), H TpacaTr je JyXXaH J1a Nokpuhe CTaBH Ha pacronarabe
CTEUajHOM YIPaBHHKY.

OOGpas3noxese 3a OBaKaB CTaB JIeXH Y rpabaHcKO-PaBHOM OITHOCY H3Mehy Tpac-
aHTa u Tpacara. TpacaT KOJH je NPAMHAO Ol TpacaHTa NOKpHhe, a HHje aKIEeNTHpao Hi
HCILTATHO MEHHILY, IyKaH je fa MoKpHhe BpaTH TpacaHTy jep OH ce HHAYe HEOCHOBaHO
oborarHo.

11. [{a v peMHTENT H KaCHHjH HMAOLH MCHHIlE HMAjy
HeKa npapa Ha MeHHYIIoM NoKpuhy

Y OroBOpY Ha OBO MHTame MOCTOje KPYNHe pasnuKe H3Mehy npaBa MojeHHux
3eMalba.

' [Ipema HemaukoM NpaBy MeHHYHA o0aBe3a HMa arncTpakTHH KapakTep. Huje of
3HaYaja 3allTo ce NOTIHCHHK MeHHlle 06aBe3a0. Hero Ha ImTa ce o0ase3ao. [IpasHu
OJTHOC H3 OCHOBHOT I10C/Ia ¥ BE3W ca KOJHM je H3[1aTa MeHHUA HHje HH O]l KaKBOr
3Havaja 3a MEHHUHONPaBHH OfHoc. FICTO TaKo HUje HH Off KAaKBOT 3HaYaja HH MHTamke
MEHHYHOT NOKpHha. PeMHTEHT H KAaCHH]H HMAOLH MEHHIE HEMajy HHKaKBa 1paBa Ha
MEHHYHOM IOKpHhy. aKo OHO noctoju Kof Tpacata. Hemauko mpaBo He noswaje

ayTOMATCKH TIPEHOC TIpaBa Ha Nokpuhy ca npeHocom menneZ). OftHoc uMeby Tpac-

19. "nau 557. ctas 2. 3akoHa 0 06AHraUHORIM OfHOCHMA ofpebyje Na Ha NPHMBEHHM CTBapHMa
3a]MONpPHMAL| CTHYE MTPABO CBOJHHE, LITO BaXH H 32 HOBYAHH ENO3HT.

20. IJestaz, P., "Le tireur conserve-t-il la disponibilite de la provision apres l'emission d'une lettre de
change ou d'un cheque”, Revue trimestrielle de droit commercial, broj 4/66, str.887.

21. Hcro, crp. 898.

22. Yaan 110. cras 1. 3akoHa o NPHHYIHOM MOpaBHalbY, CTedajy H IHKBHAALH]H H3 1989, roguue.
Hueck und Canaris, Has. fieno, crp. 148.
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aHTa H TpacaTa y Be3H ca MeHHYHHM IOKpHheM je 3a HMaola MeHulie res inter alios
acata.

Tpeba ce NOTCeTHTH la HEMavKO NPaBO MO3Haje aNCTPaKTHO MPH3Hake Iyra Kao
noceGan H3Bop oGHrauHja (nap. 780. Hemaukor I'pabanckor 3akounuka). IlITo ce THue
HMaolla MEHHIe, aKUeNT ce TPeTHpa Kao aKIENTaHTOBO aNCTPaKTHO IpH3Hambe
nyram).

A 1rTo ce (paHUyCcKOr IpaBa THYE, ¥ CKJIady ca JYTOrONHIIHOM (hpaHIycKOM
CYICKOM MpakcoM, y wiany 116. cras 3. dpanityckor TproBaukor 3aKOHHKa YHETa je
1922. rogune (H moHoBbeHa 1935. roguHe) ofipenGa Tpema KOjoj ce CBOjHHA Ha
nokpuhy (cpan. la propriété de la provision) no 3aKOHy MPeHOCH Ha KacHHje HMaolie
MeHHLle. PpaHllycKa je y TOM MOoriefly HCKOPHCTHIIA pe3epBy U3 4iaHa 16. AHekca Il
y3 xeHeBcKy KonseHuwjy. To 3HauM fga cBOjHHY Ha nmokpuhy TpeGa NMpH3HAaTH H
PEMHTEHTY O]l KOjer je KaCHHjH HMaJall MeHHIIE CTeKao MEeHHIIY, jep HHKO HE MOXe
TIPEHETH Ha IPYTOr NpaBa Koja caM HHje HMao.

PpaHIlycKH NPaBHH IMHCLH YIIO30paBajy f1a je Y OBOj 3aKOHCKO] OfpentH ymo-
TpeGbeHa MeTacdopa. Kan ce nmokpnhe cacTojH y HEKOM MOTpaXKHBamy TpacaHTa
TipeMa TpacaTy, He MOXe OHTH peuH O npaBy cBojuHe. XKeneno ce pehu na uManan
MEHHIe HMa HCK/bY4YHBa H alicOJIyTHa INpaBa Ha MOKpuhy, Koja ce MOry YIIOpe/IATH ca
NpaBoOM CBGjHHezﬁ).

®paHIyCKH IpaBHH ayTOpH 00jallikbaBajy [ia je y MuTamy ayToMaTcKa(3aKOHCKa)
ecHja moTpaxuBama-’. Kaj je y muTamy nenMMuuHO Toxpuhe, TpeHOC MpaBa
OJIHOCH Ce caMO Ha TakKBo Mokpuhe.

MManai MeHHIIe TocTaje npaMa (hpaHIycKOM MpaBy BIIaCHHUK ITOKpHha O Jocme-
OCTH MeHHueB). Y dacy Kajl je MeHHIIa IpeHeTa Ha Hera, CTHIadal, MeHHLe CTHIe
€BEeHTYaJTHO MpaBo: NPaBO Ha NMOKpHhe YKONMKO OHO Oyfe MOCTOjalio y dacy focmel-
OCTH MeHHlle. Y OJHOCY IpeMa HMMaolly MeHHLe TpacaHT 3alpXaBa INpaBo Jia
pacrnionaxe nokpnheM cBe 0 BeHe pocnenocta®). CMmaTpa ce fia je MEHH1Ia focrena
3a rnuiahame | Kajl je HaJl TPacaHTOM HeaKleNTHpaHe MeHHIle OTBOpeH C'reqajm).

IIpexocoM npasa Ha nokpuhy Iojayasa ce MoOI0Xaj HMaola MeHHl1Ie, X TO Y BHIIe
npaBaua. I1pBo, ako TpacaT He Gy/le aKLUEeNTHPao HU HCIIATHO MEHHLY, UManal] MeH-
uile he MOhH NpeMa BeMy HCTHLATH 3aXTeBe Kao THTYJap Npasa Ha nokpuhy. Ta he
npaBa OH MOhH Jla OCTBapyje y pe/IoBHO] apHULH (jep TpacaT KOjH HHje aKUENTHPao

24. Larenz, dr K., "Lehrbuch des Schuldrechts”, erster Band, Munchen, 1976, ctp. 83.

25. Houin, R. et Rodiere, R., "Droit commercial", Paris, 1981, str. 257, No 425.

26. Roblot, Has. geno, crp. 166, Gp. 194.

27. Houin et Rodiere, HaB. geno, ctp. 257, 6p. 425.

28. Jastaz, Hap. unaHak, cTp. 883; Roblot, nas. neno, crp. 168, 6p. 196.

29. Jastaz, Hap. unaHak, cTp. 886.

30. Roblot, Hap. geno, crp. 169, 6p. 197. Ynan 42. Tau. 3. nawer 3akoHa o MeHHUH ofipebyje Aa HMa-
nal MEeHHLE MOXe BPILHTH Perpec i npe JOCNen0CTH MEeHHLIEe ako je OTBOpeH cTeuaj Hajl MMOBH-
HOM TPacaHTa MEHHIE KOja Ce HE CMe NOJHOCHTH Ha akleNnTHpatbe.
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MEHHIIy HHje MEHHYHH MYXHHK). IIpyro, ako je TpacaT aklielITHPAaO MEHHILy ajd je
MEHHYHO-TIPABHHU 3aXTEB MMaolla MeHHL(e lipeMa HeMy 3acTapeo, iManall he mohu na
ce KOpHCTH NpaBoM Ha nokpuhy. Tpehe. ako je TpacaHT nao 1nojf crevaj, nokpuhe Hehe
yhH y BeroBy cTeyajHy Macy, ITOLLUTO je MPaBO Ha IIOKpHhy MPeHeTO Ha HMaoLa MeH-
uue. To 3Haum ga he mmanaly MeHulle MOhM a cBOje NOTpaKHBakhe HAIIaTH H3
nokpuha Ge3 o063upa Ha ocrane TNoBepuolle TpacaHTa. OBO je O HapOYHTOL
MPAaKTHYHOT 3Hayaja 3a MMaolla MeHHIle aKO MeHHlla HHje akllenTHpaHa. YeTBpTo,
MOIITO MPEHOCOM MEHHIIE TIPECTajy NMpaBa TpacaHTa Ha NMoKpuhy, OH OfI Kajia je Tpe-
20 MeHHIy peMHTEHTY He MOXKe pacronaraTH nmokpuheM. TpacaHT BHIlle He MOXe
H37aTH JIPYTY MEHHIy IJIaTHBY H3 HCTOr NMOKpHha, He MOXe YCTYNHTH NMokpuhe, He
MOKe 3aXTeBaTH Of] TpacaTa Bpahame nokpuha.

Ann, (ppaHIlyCKH NMPaBHU ayTOPH HCTHYY [a Je 3a NpHMeHY ofipefie O NMpeHocy
npaBa Ha Nokpuhy norpeGHO j1a Oyay HCNykeHe ofipeheHe NpeTnocTasKe.

ITpBO, NpaBo HMaolia MeHHI1le Y IToraefly NoKpuha MoXe [a MOCTOjH caMo akKo je
MEHH1Ia TYHOBaXKHa, 3aTO aKO MOBepHJIal] HMa HCIIPaBy KOja He NpejicTaB/ba MeHHLLY,
OH y ciTy4ajy cTeyaja TpacaHTa Hehe HMaTH HHKaKBa MpaBa IpeMa TpacaTy Koj Kojer

ce Hajasm noxpnhe3

Hpyro, notpe6HO je 1a je TpacaHT HMao NIPaBO Jla pacloiaXe HOBLIEM, CTBapHMa
WM NpaBAMa KOjH TpefIcTaBbajy noxpnhen). Wnaue npaBo Ha Mokpuhy He HacTaje.
Takap GH cnyuaj NocTojao ako je NoKprhe a0 IY>KHHK HaJ KOJHM je OTBOPEH MOCTY-
MaK MPHHYJHOT NMOpaBHakha, jep OH 3a BpeMe JIOK Taj MOCTYMAK TPaje He MOXe caMo-
CTAJTHO PachoyaraTi CBOjOM HMOBHHOM.

Tpehe, noTpeGHo je fa je MHlEe Koje ce XelH KOPUCTHTH MpaBOM Ha MEHHYHOM

NMoKpHhy 3aKOHHTH HManall Menuueg). 3aro, NMouITO je [eHMHYHH HHIOCAMEHT
HHIIITaB, HHIOCATOp H3 TAKBOT MHIOCAMEHTA He CTHUEe HHKAaKBa IIpaBa y MOLAedy
MEHHYHOT NoKpHha.

Y unmany 53. cras 1. enrneckor 3aKoHa 0 MeHHIIH ofipeheHo je 1a MeHHIIa, caMa 1o
ceOu, He 3HAUH MIpeHOC NpaBa Ha cpefICTBAMa Koja ce Hanas3e KOl TpacaTa pagH HBeHor
nnahama. IIpeMa eHrneckoj cyfckoj NMpaKcH. H3jaBa TpacaHTa y MEHHLH ja he Ko
TpacaTa MOCTOjaTH CpeficTBa 3a HCIUIaTy MEHHYHe CBOTe HJIH fla j€ MeHHIa By4yeHa
yrpaBo ¢ 003HpOM Ha MOKpHhe Koje je TpacaHT a0 TpacaTy, He 3HayH Jia je HMajail

MEHHIle CTeKao HeKa NpaBa Ha THM cpencmm\{ay). MebyraMm, OBO NMpaBHIIO He
npumemyje ce y lIkorckoj. Ha ocHoBy craBa 2. ucror unaHa, y IIkorckoj Baxu

31. PoGnot, nab. peno, ctp. 163, 6p. 189.

32. Hcro, ctp. 164, 6p. 190.

33. Hecro, cTpa. 165, Gp. 192.

34. "Byles ...", cTp. 445. TpeGa uMaTH y BHAY la NMpeMa €HIIECKOM MpaBy (HCTO Kao H npema
senenckoj KOHBEHLM]H) MEHHIa MOpa fla CaipxH Ge3yCToBHH HAlOT HA MCMIATy MEHHUHE
cBoTe. AMH, €HIIEeCKO MpaBo 03BObaBa Jla MEHHIa Cafip3KH Ha3HAKY O CPENCTBHMA Ha TepeT
KOJUX TpacaT Tpeba fa HCMNATH MEHHYHY CBOTY HAH O CPe/CTBHMa Koja Tpeba yMamHTH 32
ucnnahenn wanoc (unau 3. cras 3. enrneckor 3akona). He cmaTpa ce fla TakBe MEHHIIE Cafipke
YCTIOBHH Hanor 3a nnahatbe.
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MPaBHJIO NPeMa KOjeM aKo TpacaT HMa NMoKpuhe 3a HenaTy MeHHUHe CBOTe, MEeHHLA
fiejcTBYje Kao MPeHOC NpaBa Ha H3HOC 3a KOjH je H3[[aTa y KOPHCT HeHOT HMaoua Off
BpeMeHa Kajia je nofHeTa Tpacary. IlIKoTcko npaso je, gakie, y TOM MOMMeAy CIHIHO
(PpaHILyCKOM.

EHrnecka cyjicka npakca CTOJH Ha CTAHOBHIITY [ia Kaji je [pojiaBall pobe ByKao
MEHHIlY Ha KyTla pajy miahawa LeHe, H MPelao My MeHHILy 3aje[IHO ca TepeTHHI[OM
Koja je TpeGaso fla MOCYXH Kao NOKprhe 3a aKUeNTHpatkbe | HCITATY MEHHUIIE, KyTall
je AyXaH Jla BpPaTH TepPeTHHIlYy YKOIHKO HHje aKlenTupao MeHuly. Kymai xoju je
3aJIp>Ka0 TEPETHHLYY HIIaK He CTHYE CBOjHHY Ha p06H3S). YKONHKO MEHH1IA HHje aKliel-
THpaHa HHTH NuaheHa, cTHIanal TepeTHule Hehe HMaTH HHKaKBa NpaBa Ha poﬁuj@.

OxnHocHO, Kynai KOjH je aKUeNnTHpao MeHHIly pauyHajyhu ca mokpuheM y o6muKy
KynibeHe poGe, allid My TIPOJaBall HHje MPEHeO TEPETHHLLY, He CTHYE HHKAKBa IpaBa Ha

POOH Ha KOJy ce OIHOCH TepeTHHLA~ /. [ToCTOjH YaK OmacHOCT Jia Mpofasall Ty poby
npopa tpeheM mnuily. Y TakBoM ciyyajy Kynai Hehe GHTH y>XaH Jia IUIaTH LEHY TIpa-
nasly, 6e3 063upa Ha TO IITO je aKLeNTHPao MeHHIly, mowTo he MohH Ja ce KoprcTH
TNIPHTOBOPOM H3 OCHOBHOT T0c7a (NPHrOBOPOM Jla My NpojaBall HHje HCIIOPYYHO
KynibeHy poOy). AJTH, aKo je MpojiaBall TaKBy MEHHIy eCKOHTOBAO KOJ GaHKe, KyTiall
he GuTH 1yXaH 1a n1aTH GaH1|M MEHHYHY CBOTY, 6e3 0031pa Ha TO 1O poby HHje NPH-
MHO Of TPOiaBLia.

Wnak, y ciyyajy Kaj cy TpacaHT H akleNTaHT Maju Moj cTedaj, moKpuhe Koje je
TPacaHT [1a0 aKLENTaHTy H Koje je oceGHO GHII0 HaMEHEHO J1a e MOKPH]je aKI[eNTaH-
TOBa OOaBe3a IO MEHHLH 300r aklleNTa, HManal MeHHIle MOXe HCKODHCTHTH.
[Toxpuhe He MpHIaja akLUeNTAHTOBAM JIPYTHM [OBEPHOLMMA H He MOJIMHPYje ce u3

CTeuajHe Mace>. Y Tom MOrJIEy eHITIECKO TPaBO He pa3NiuKyje ce of (paHiycKor
npaba. CiydajeBH Kajl je caMO akleNTaHT Mao TOJ credaj He 3aciyXyjy Ipema
MHLIUBEHY EHIVIECKHX NPaBHHX MMHcalla HEKY NMaXKiby, jep AMaall MeHHLe HMa PpaBo

Ha perpec npema TpacaHTyy).

HHTepecaHTHO je pelllere npuxBaheHo y GearHjckoM npasy. Y gnaHy 81. cras 1.
Genrnjckor 3akoHa o Menuun of 10. aprycra 1953. roguHe onpebeHo je ma mManaig
MEHHIIEe HMa y OJJHOCY NpeMa NOBepHOLHMa TpacaHTa PHBHIETOBAaHO NOTPaXKABakhe
(une créance privilégiée). OTHOCHO NPaBO NPBEHCTBEHOT HAMHPEH:a U3 IOKpHha Koje ce
Ha/lasH KOj| TpacaTa y BpeMe JiocrieqocTH MeHuile. [Tpema unany 83. scror 3akoHa,
HMasall MEeHHIIe HJIH TpacaHT HMa NPOTHB TpacaTa KOjH HHje aKLEeNTHPao MEHHLY
TPaBOo Ha IMPEKTHH 3aXTeB 3a HCILUIAaTy MEHH1IE Y TpaHul[aMa NoKprha.

Kakpo je craHOBHILTE Halller npaBa?

35. Yanan 19. cras 3. enraeckor 3akoHa o npopaju pobe ua 1979. roaune {(uery ofpenby cafpxao je
; H 3aKoH u3 1893, ronune).

36. "Benjamin's Sale of Goods", general editor A.G. Guest, [Tospnon, 1981, crp. 804, 6p. 1527.

37. "Byles...", cTp. 445.

38. Hcro, cTp. 444.

39. Ibid.
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[Tomrro y HaureM 3aKOHY O MEHULM HeMa ofipe/ion O MpeHoCy NpaBa Ha nokpuhy,
BaJba 3aKJbYUHTH Jla PeMUTEHT ¥ HHOCATap CTHLAWkeM MEHHLE He CTHUY HHKaKBa
npaBa Ha MeHHYHOM INOKpHhY, aKO OHO MOCTOjH KOJ Tpacara. MiManal HeakuenTH-
paHe MeHHLie Mopa, flakie, OHTH CBecTaH [la IpeMa TpacaTy HeMa HHKaKBa MEHHYHa
¥IpaBa, aJId HCTO TAKO HH [pYra IIpaBa y Be3H ca MEHHUYHHM NMOKpHheM, YKOITHKO I10C-
TOjH KOJI Tpacara. [IpuMepa paji, ako je TpacaHT ByKao MEHHIy Ha GaHKY KOJl Koje
HMa cpeficTBa Ha padyHy, ali OaHKa HHje HCIIaTHIa MeHHYHY CBOTY, HMarnall MEHHIE
He OH MOrao 3axTeBaTH Jla CE& HEroBO JIyroBarbe OaHUH NpeCHje ca MEHHIHHM
nokpuheM (cpeficTBUMa Ha pauyHy TPacaHTa).

MebyTuM, HeTakau cMo Beh [1a ako TpacaT HHje HCIJIaTHO MEHHILY 3a KOjy My je
TpacaHT 00e30eHo nokpuhe, TpacaHT he npema TpacaTy MOHH [1a HCTAKHE 3aXTeB
360r HeocHOBaHOT oGorahewa. HeMa passiora 3aiiro He Gi GHII0 103BO/BEHO ia TPac-
aHT TO CBOje NMpaBo (OOMHTALMOHOT KapakTepa) y noriefy nospahaja MeHHYHOTD
nokpuha Koje je Npy>KHO TpacaTy NpeHece Ha peMHTeHTa rpahaHcKo-IIpaBHOM LiECH-
joM. OTHOCHO, 1a peMUTEHT TO NPAaBO 1a/bOM LIeCH]OM IIpeHece Ha HH0CaTopa, ako je
U3BpIIHO TipeHoc MeHHulle. Lecnja npaBa Ha noBpaha] MeHHIHOT NIOKpHha Ha HHOCa-
TOpa MOXe GHTH pa3Jor la HHocaTap IIPHXBATH TaKaB HHIOCAMEHT MEHHIIE KOJHM ce
HCKJbYUY]y H-eroBa perpecHa IpaBa IpeMa HHOocaHTy (unaH 14. cras 1. 3akoHa o
MEHHIH).

12. ITonoxxaj TpacanTa Kao perpecHor 1yxHHKa

AKO TpacaHT MeHHIy HHje IUTaTHO O JOCHENOCTH, FeH HManal HMa NMpaBo Ha
perpec npema TpacaHTy (4iaH 42. 3akoHa o MeHulH). Huje ox1 3Havaja 1a /1 je MeH-
dlla OHIa aKUENTHPaHa HJIH HHje, H [1a JTH je TPacaHT MpYXHOo noTpeGHO Nokpuhe Tpa-
caTy WM HHje. BUTHO je caMo f1a je HeHcIIaTa MeHHIle yTBpheHa NIpoTecToM (4iaH 43.
cras 1. 3akoHa o MeHu1H). MIManall MeHnlle KOjH HHje GnaroBpeMeHo NOIHTao Npo-
TecT 360T HeHcIIaTe ryOH MpaBo Ha perpec npeMa TpacalTy (wiaH 52. cras 1. 3akoHa
o MeHHlH). To 3HauH [a YKOJHKO je MEHHla MocTana IpejylHlHpaHa 360r Hen-
ofM3ara NpocTecTa, HMalall MeHHlle HeMa HHKaKBa MeHHYHa IpaBa NpeMa TpacaHTy
YaK HH KaJl OBaj HHje YpPe[HO ca TpacaToM [a MeHHYHa cBoTa Oyje ruiaheHa. Takas
HManal[ MeHHlle HMa MpaBo Jla HCTaKHe MEHHYHH 3aXTeB caMo IpeMa aKleNTaHTy.
Ilpema TpacaTy HeaKlleNTHpaHe MeHHle He MOXe HCTHLATH HHKakKBe 3axTeBe. jep
OBaj HHje Npey3e0 MEHHYHO-NPaBHY 00aBe3y.

@dpaH1lycKO NPaBo H y NOrJIe[y OBOT [IHTakha cafipXH ClielHhHYIHa pellierha.

Y cyuajeBHMa Kajl TpacaT HHje ITaTHO MeHHLy O JIOCIe/IOCTH ajlli BheH HManall
HHje MOMHrao MpoTecT 360T HEHCIUIaTe, MOI0XKa] HMAaola MEHHIEe y OJHOCY mpeMa
TPAcaHTy 3aBHCH IpeMa (hpaHIyCKOM IpaBy OJl TOra jla JH je I10CTojano NokpHhe.
AKOo HHje 1ocTojano nokpuhe, HManal MeHH1e HMa IPaBO Ha Perpec npemMa TpacaHry.
jep OH ce HHAaye TPACAHT HEOCHOBAHO OOOTaTHO: OH je NPHMHO Of HMAaoLa MeHHLE
IIPOTHBPEHOCT MEHHYHE CBOTE, aJIH HHje H3BPIIHO HHKAKBY YHHHIOY TpacaTy y Be3H
¢ TeM. McTo Tako, HManal] MeHHIle HMa TIpaBO Ha perpec IpeMa TpacaHTy ako ce



H. Jankosel: Meununo noxpuhe (crp. 14-31) 29

nokpHhe cacTojano y HEKOM MOTPaXHBakby MOJ YCIOBOM KOJH Ce HHje OCTBAapHO JI0
JIOCNENIOCTH MEHHLIE, Ma je 300r Tora TpacaT ojiGHO Jla HCIUIATH MEHHIHY cBOTY. O6p-
HYTO, aKo je MoKpuhe MocTojano. HManal MeHHLe KOjH HHje MOJHrao NpoTect 360r
HeakKlleNnTHpakha WM 300r HeHcIUlaTe ryOH NpaBO Ha perpec Npema TpacaHTy. Y
TaKBOM cJIyyajy, npeMa (hpaHIyCKOM NMpaBy, HMasall MEHHIIE MOXE JIa HCTAKHe 3aXTEB
caMo npeMa Tpacary (4iaH 156. cras 2. Tpropaukor 3aKOHHKa). Y CTBapH., HMaJall
MEHHIIE c€ MOXe KOPHCTHTH NPaBOM Ha MOKpHhy Koje ce HaJasu KOJI Tpacara, a Koje
j€ 1O CHITH 3aKOHa TIPELILTO Ha ¥hera, 0 4eMy je OHII0 peyH Y NIPETXOIHOM OJIETbKY.

13. Ilpumena npaBuJIa 0 HeocHOBaHOM oGorahemy

[la O npaBusa Koja IIpOH3/1a3e H3 CTPOrOr KapakTepa MeHH4YHe 00aBe3e GWiia
yOmaxeHa, 3aKOH 0 MEHHIH Y uiaHy 85. calpxH ofipejiGe 0 HEOCHOBaHOM o0orahemy.
IITo ce THYE TeMe KOjoM ce GaBH OBaj TEKCT, NpaBH/Ia O HEOCHOBaHOM oborahemy y
Be3H ca MeHHLIOM HMajy cliefiehe fejeTBo.

IIpBo, peMHTEHT ByueHe MEHHIIe He MOXe HMaTH HAKAKBa NIPaBa NpeMa TpacaTy
300r HeocHOBaHOTr oGorahema ako je TpacaT HMao NoKpHhe a Hije HCITaATHO MEHHYHY
cBoTy. To H3 pa3nora 1UTO ce TpacaT HHje HEOCHOBAHO 000raTHO Ha pavdyH PEMHTEHTA.
Moxe GHTH peud O HEOCHOBAHOM OOorahemwy y OfHOCHMa H3Meby TpacaHTa H Tpa-
cara, a He H Y OJIHOCHMa H3Meby TpacaTa H peMHTEHTa.

HOpyro, ako je peMHTeHT HHOCHPAO MEHHIY, HH HHOCATap He MOXe HMAaTH
HHKakBa IpaBa NpeMa TpacaTy 360T HeOCHOBaHOT oGorahema. AKO TpacaT Huje
HCTUIaTHO MEHHYHY CBOTY HHJIOCAaTapy. HEOCHOBAHO cé 06GOTaTHO HHJIOCAHT a He Tpa-
cat (o MPEeTNOCTaBKOM /Ia je HHIOCAHT IPUMHO OfI HHI0caTapa NPOTHBBPEJHOCT 3a
TIPEHOC MEHHLIE).

Tpehe, npapuna MeHHIHOT NpaBa O HEOCHOBaHOM oGorahemwy y ofiHocy H3Mehy
TpacaHTa ¥ TpacaTa Mory OHTH NpUMEH-EHa TeK aKO je TpacaHT y PerpecHOM Ioc-
TYNKY HCKYIIHO MEHHIY jep TpacaT HHje IUIaTHO MEHHYHY CBOTY, a TOCTOjalo je
MEHHYHO NMokpHhe. AKO HHje I10CTOjano MeHHYHO NMOKpuhe, TpacaT ce HHje HEOCHO-
BaHO OOOraTHO Ha TEPET TpacaHTa.

Y 0BOj NOCTIENHO] XHITOTE3H IOa3UMO Off MPETHOCTaBKe J1a je TpacaT aKleNTH-
pao MEeHHILY aJli []a Ce heroBa MeHHYHa o0GaBe3a yracuia ycieq 3acrapenocT. MHave
He MOXKe OHTH peud O HeOCHOBaHOM oborahemy y cMHCITy MeHWdHOT npasa. Tpacat
KOJH HHjE aKleNTHPao MEHHILY HHj€ IY>KHHK 10 MEHHLIM, H 32 Hera He BaKe NPaBHIIa O
HEOCHOBaHOM oOorahemy y Be3u ca MEHHIIOM.

14. 3ak/byyHa HanoMeHa

DpaHIlycKH NpaBHH ayTOPH BPJIO MOXBATHO HCTHYY NMPaBHJIO CBOT Mpapa fnpema
KOjeM CTHI[ajall MEHHLE CTHYE H TIPaBO Ha MEHWYHOM MOKpuhy, pasyme ce ako OHO
TIOCTOJM KO TpacaTa. CMaTpajy Jia TO MPaBUJIO IITHTH HMAOLa MEHHLE, HAPOYHTO Y
cily4ajy Kajl TpacaT HHje aKLENTHPAO HU HCILIATHO MEHHILy Majia je HMao 1nokpuhe, a
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TpacaHT je y TelIKoM (hHHAHCH|CKOM MOJIOXajy TaKo fla Ofi PerpecHor MOCTYMKa

npeMa HheMy UManall MeHHlIe He MOXe OYeKHBATH HeKH ycnexm). AKO HManal MeH-
Wlle HeMa HHKAKBO NPaBO HA MEHHYHOM NOKpHhY, Kao ILITO je TO NMpeMa HeMaukoM
AJTH HallleM TIPaBy, TPacaHT MOXKe 3aXTeBaTH Ofl Tpacara fia My BpaTH Nnokpuhe, anu he
MpaBo Ja ce HAMHpPE U3 THX CpPefCTaBa HMATH U IPYTH MOBEPHOLH TPacaHTa a He caMo
HMasal| MEHHLE. :

Llnm Koju ce Xemu nocTHhH peliemeM Koje je mprxeaheHo y cppaHiyckoM
Tnppasy je onpaBJiaH.

Haine Bakehe npaBo He fjaje, IITO ce THYE MEHHYHOT NMOKpHha, AMaoLy MEHH1E
OHY 3aLITHTY KOjy OH OH, C 063HPOM Ha HadesI0 MeHHYHE CTPOTOCTH H (DYHKIH]Y MEH-
Hlle Y AMOBHHCKHM OJTHOCHMa, Tpe6ano 1a yxxusa. MebyTuM, pellierbe ce MOXKe Hahi B
Ha je[THOCTaBHH]H HAa9HH HErO 1UTO je TO YUYHHEeHO Y (hpaHIycKOM IpaBy.

Penrerme Gu ce Moryo Hahu ako Gu 3aKOH O MeHHIH OHO JIONYH-EH je[THOM Ofipe]l-
OoM Koja GH CBaKOM MMaolly MeHHlle laBajia NMpaBo Jla 3axTeBa Off TpacaTa HCILIaTy
MEHHIle Y TpaHH1laMa MeHHYHOT MoKpuha, Yak H KaJl TpacaT HHje aKLeNTHPAO MEHHILY.
Y TOM nornefy MoTpaXkuBake HMaolla MeHHlle Tpebano OH a HMa MPeJHOCT Npel
MOTpaXHBAlBHMAa OCTAMHX MMOBepHnalia Tpacara (ykbydyjyhu H Tpacanta). Ha
HMaolly MeHHIle OH NeXkao TepeT JOKasHBaW-a [la TpacaT paclofaxe MNOKpHheM,
JlaKJie cpeJICTBHMa Koja cy OH/Ia HaMerbeHa 3a HCIIJIaTy MEHHIIE.

ITpaBHO-TEOPH]CKH ITOCMATPaHO, OBaKBa OH ce KOHCTPYKIHja MOra OGjacHHTH
Ka0 jeflaH BHJ 3axTeBa 300T HEOCHOBaHOr oborahema:TpacaT je NMPHMHO MOKpHhe
pajii Tora fia OM HCITaTHO MEHHYHY CBOTY HMAOLly MEHHIIe, H MTOILITO TO HH]e YUHHHO
OCHOB pajii Kojer Ap>k# nokpuhe ce HHje ocTapHo (condictio ob causam non secutam).
OcHM TOra, peMHTEHT H JIHLA Ha KOja je MeHH1la TpeHeTa HMaJii OH H NpaBo (Koje moc-
TOjH NpeMa BaxkehHM NPONHCAMA) Ha perpec NpeMa TpacaHTy 300T Tora IITO MEHHIA
HHje aKlleNMTHpaHa.

CnuuHo je pemierse npuxsaheHo y GelrHjcKoM NpaBy. 3akoHoM ofi 10. asrycra
1953. ropuxe (wr 79-85). OHO LITHTH HMaolla MeHHIE 0o/be Hero Haie axehe
IPaBo, a He IOBOJIH Tpacara y TeXH nonoxaj. O he caMo GHTH ykaH J1a Oe3 003upa
Ha TO 1IITO HHje aKIEeNTHPAo MEHHIly, yNnoTpeOH MOoKpHhe y OHy CBPXY pajiH Koje ra je
TNPHMHO.

(unanak npumben: 15.03.1995. ron.)

40. Roblot, Has. geno, crp. 171, 6p. 200.
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Ivica Jankovec, Ph. D., Professor at the Faculty of Law in Kraguje\:ac
CONSIDERATION FOR THE BILL OF EXCHANGE

Summary

In this article the author points out that Geneva Convention on Bills of Exchange left
the question of whether the drawer is obliged to give consideration for the payment of a
bill of exchange and whether the holder has any particular rights regarding consider-
ation, if it exists, to be regulated by the law of domicile. Neither the Conveention oof the
United Nations deals with the problem of consiteration for bills of exchange. Due to this,
there are substantial differences regarding this issue between particular countries.

According to the Yugoslav Law, the question of consideration is of no importance for
the status of the drawee. The drawee is obliged neither to accept nor to pay the bill
regardless the fact whether the drawer has given him consideration. While the drawee
who has accepted the bill. is bound to pay the bill even when he has not been given con-
sideration.

In most of the cases in practice the drawee would accept the bill because the drawer
has given him consideration. After the drawee has accepted the bill, consideration
becomes part of his assets. In other words, if the drawee has not accepted the bill, the
drawer may, prior to the payment of the bill, claim the return of consideration. According
to the Yugoslav law the payee and the later holders of the bill have no rights regarding
consideration.

The author thinks that in order to increase confidence in bills of exchange it is neces-
sary to introduce into the Yugoslav law a rule according to which every holder of a bill
would have a right to claim paymont of the bill from the drawee within the limits of con-
sideration, even if the drawee had not accepted the bill. Such a claim should have prior-
ity over claims of other creditors of the drawee.

Key Words: Bill of Exchange; Consieration for Bill of Exchange; Acceptance of a Bill of
Exchange; Drawer; Drawee; Intervention; Holder of a Bill.



Ap dejan Moiuoe, ~ UDK 338.22..336.6
Cagesno munuciuapciugo 3a upuspedy, beozpao (npernenHy 91aHak)

Pasmarpame aKkTyeaHUX MUTAkHa O 3Ha4aja
3a pa3B0j KOHIECHOHHUX OHOCA

Pe3nme

Ayitiop je yxasao Ha uclliopujcko foperao u yws Koryecuja, uciiiusyhi da cy cey
Hauwem 3akoHooascilisy lojasuna Gpojua oltieopena Huiliarea 4uje bu pewasarse
3HATUHO QOUPUHENO 0AHbeM PA3BOJY KOHUECUOHIX 00HOCa. Y 080M pady pazmaiupara
cy Hapouuiio Huitiarea Koja ce 00Hoce Ha citaiiyc iipopooux 6ozacitiasa u dobapa y
ofiwitio] yioiipebu, Opxasy Kao cybjexilia KOHUECUOHUX 0OHOCA U 6a10pU3auiLyy
HAWUOHAAHUX PeCYpPCa, KAo U Ha pasHy lpupody KOHYeCUje U KOHUECUOHE HaKHAOE,
ca [ipedao3uma pewersa 3a 08a Huiliarea. Y C80JuM 3AKBYHHUM DAMATUDARUMA
ayitiop ce 3an0xuo 1 3a yHaiipebusarse 0eMOKPAIlICKIX 00HOCA, [UPHULLIHE EKOHOM-
Huje u o0zoeapajyhe lipasre urgppaciipykiiype kao tipeiiiiocitiaske 3a pa3eéoj KoHuye-
CUOHUX 0OHOCA.

Kmyune pewu:  cilipana yaazarsa, citiaidyc fipupoorux bozaiticitiasa u dobapa y
ofwuitio] yliottipebu, Opxasa kao cyobjexiti KOHUECUOHOZ 0OHOCA, 6aA-
OpU3ALU]A HAKUOHAAHUX PECYPCa, IPABHA IPPOOa KOHYECI]e U Kap-
axitiep KOHECUOHE HAKHAOE

I ¥BoaHe Hanomene

Cmarpa ce Jla KOHLECH]e HMAajy CBOje HCTOPH]CKO NMOPEKJIO Ol Off CPe/IhEBeK-
OBHHX perajmja, peMa KOjHMa Cy BJIajilapH, KaO HOCHOLH BPXOBHE BJIaCTH H H3pas3
HajBHILIET CYBEpPEHHTETa MOIVIH CAMH KOPHCTHTH DYJHHKE, IIlyMe, BOJIE, MyTeBe H
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apyra no0pa, HIH HX YCTynaTH TpehuM JHlAMa fofe/bHBamkbeM NMPHBAJIEIHja NyTeM
JIeraJIHOT NpaBa y3 ofpeheny Harc}{a,uyl).

IIn/b KOHllecHje MOXe ce Je(hHHHCAaTH Kao OCTBAapHBAlbe jaBHHX HHTEpeca,
0Ge30ehuBabe (PYHKIHOHHCAhA JABHHX CIYKOH H NPHBPEJHOT Pa3Boja, NOCTH3aHke

(PHHAHCHJCKHX H TeXHHYKHX KOpHC'I‘Hz). Y cappeMeHHM YCIIOBHMa L[H/bEBH KOHLlecHje
HCIYH-aBajy ce 3aje[HHYKHM yaramkeM [pXaBHHX NMpefy3eha H 3auHTepecOBaHHX
HHBECTHTOPA, 2 HAPOUHTO YBO30OM CTPAHOr KANHTala H TEXHOJIOTHje, IITO MOXeE
TOBOMIHTH Mak-¢ Pa3BHjeHe 3eMJbe Y CTakhe 3aBHCHOCTH H eKCIJloaTalHje Off CTpaHe

BHCOKO Pa3BHjeHHX 3eMalba.
Y Halloj 3eMJbH YCTaHOBA KOHIECH]e TIPBH MYT ce M0jaBhia y 3aKOHY O CTpaHHM

ynaramuMa of 1988. ronHHe4), fla GM ce HellITO KacHHje y MojefHHHM pelyOnnuKaMa
nmojaBHIH NoceOHH mpaTehH NMPONMHCH O faBaky KOHIECHja CTPAaHHM JHLHMA Ha
KopHIherwe ofjpebeHnx NpHPOIHHEX GorarcTasa H o6apa y OILITO] YIOTPeOH, Kao H

npaBa Ha BplIeH-e ofipeheHHx nenamocms). MebyTeM, y 3aIHHX HEKOHKO OJIHHA Y
NMPaBHO] TEOPHjH H NPHBPEJHO] NMpPAakKCH OTBOpHJIA cy ce OpOjHa NHTama 4YHje OH
pelllaBame 3HaTHO JIONPHHEJIO 1a/beM Pa3Bojy KOHLECHOHHX OIHOCcA. Y NlajbeM H3Ja-
ramky pasMoTpHheMO Ha JalHfapaH HAauyHH BHILE aKTYelHHX IHTaka Koja ce OBJie
MOCTaBIba]y.

I1 PasmaTpaime aKTyeJHHX NHTAIba

1. Cratyc npuponHux GoraTcraBa H fo6apa y OMIITOj YNOTPeOH. - Y3 HallOMeHy
lla V HallliM HOPMAaTHBHHM pelllelhbHMa HeMa CHCTeMCKe Jie(HHHIHje H CTPYKType
OBHX 100apa, HCTHYEeMO JIa Y IPABHO] TEOPH]H H YIIOPEHOM 3aKOHOIAaBCTBY O CTATyCy
NpHpOIHHEX GoratcTaBa | fobapa y OIILITO] yHoTpeOH OCTOje pa3Ha H BeOMa H3HH]aH-
CHpaHa pellieka, Koja ce YIIaBHOM CBOjIe Ha To: 1) 1a jaBHa Jo0pa NpHIiajiajy Ip>XaBH
Ka0 HOCHOLly CyBepeHHTeTa H jaBHe BJIACTH; 2) [1a ce OBJie pafii O jaBHOj CBOjHHH
JIpKaBe, alli JIa OBE CTBAPH HUCY IIpe/IMET IpaBa CBOjJHHE y CMHCITY IpabhaHCKOr Npasa,
HEro Jia je y MHTamky HAPOYHTH OOJHK CBOJHHE KOjH CaJIpXH CBOjHHCKa oBlaltherma H
NIpaBo HaI30pa OpraHa BJIACTH J1a ce cTBap ynorpeGibasa 3a ofipeheHe capxe; 3) fa cy
TO jaBHa 00pa y NMpHBATHO] CBOJHHH JIp>KaBe, a [la ynpasa H ynorpeba Thx jobapa

1.  TunGep Impen: Jejcrea npicpajatba no ocHoBy KoHuecja, [apus, 1904, crp. 123; np O. ToTcuxrep:
Bube 1 npaso koHuecuje y Hemaukoj u Cosjetckoj Pycuju, jyna 1928, crp. 3, 11, 42 - 43 u; Peter Fischer:
Mebynaponna kottiecuja, Beu, Bbyjopk, 1974, crp. 35 u 88,

2. Tacron Jese: Kypc jassor npasa, ITapus, 1923, crp. 1; ip O. Potscher, unt. neno, crp. 13 # 134; ap Phil-

ipe Komte: Ecej o 3ajeiHHUKO] TeopHju KOHLECH]e Y japHOj cnyxGu, TTapua, 1934, crp. 7 - 8.

Peter Fischer: uut. feno, crp. 104-105 u 170.

4.  Osaj 3axkoH o6jaBmken je y "CnyxGenom nucty COPJ", Gp. 77/88. Cana je na cHa3n 3akoH o
cTpaHuM ynaramuma, objamen y "CnyxGenom nucty CPJ", Gp. 79/94.

5. Bupern 3akoH O OMIITHM YCNOBMMA 3a laBatbe KOHIECHja CTpaHHM JaHuuMa y PenyGauuu
Cp6uju ("CnyxGenu raacuuk PC", 6p. 6/90 u 7/90) u 3akon o koHuecujn Penybanke Ilpna
TCopa ("Cnyx6enu auct PLII", 6p. 13/91)

)



34 IlpaBo u npuepena 6p. 7-8/95.

criajiajy y nojipydje jaBHOT NIpaBa, Tako jia ipsKaBa MOXe HacTynaTh 0o Kao "fiscus”,
OHJIO KaO HOCHJIAL BJIACTH.

Ose crBapu TpeGa fla HMajy CTAaTyc jaBHe CBOjHHE [pXKaBe, TAKO fla ce JipKaBa
nojaB/byje Kao HOCHIIAl, HAlMOHAJHOT CyBepeHHTeTa, aJIMHHHCTpAaTHBHA BIacT H
BPXOBHH 4YyBap THX J00apa, MpOMHCcyjyhin peXHM HHXOBE 3alITHTE H KOpHLThea y
OIIITEM HHTEPECY, a Y BAJIOPH3allHjH OBHX pecypca Ip)KaBa ce He NojaBibyje Kao cyo-
jeKaT MMOBHHCKHX OBJalithera, Hero CpejICTBa OCTBAPEHOr 110 OCHOBY KOpHUIhema
THX CTBapH Kao CBOj napachuCKalHH NpHXOJ ycMepaBa Ha HHXOBO ypebubaise,
3aIUTHTY H PallHOHANHO KOpHILIAeH:e Y jaBHOM HHTepecy.

2. [IpxkaBa Kao cyGjekaT KOHLECHOHOr OfiHoca. - Ha nurawe fa 11 pXkasa Kao
KOHLIEEHT HCTyNa Kao HOCHJIAll BIAacTH HIH Kao cyGjeKaT HMOBHHCKO-TIPaBHHX
osnalitheka, MHLUbEHA CMO J1a IpXKaBa y OCHOBH HCTYNa HCTOBPEMEHO Y IBOCTPYKO]
yno3u. TIpBo, oHa je HOcHJIAll HAalIMOHAHOL CYBEPEHHTETA H jaBHe BJIACTH, cybjekaT
JIPYLUTBEHOT Ha30pa Yy BaJOpH3allHji HallHOOHATHHX 100apa H KOHTPOJIH palHOHa-
HOT KOpHIIherwa THX 100apa y Haj60o/beM APYILITBEHOM HHTepecy. [Ipyro, ApXasa je |
cyOjexar mnpaBa M o0aBe3a MOBOJOM yjarawma CTPAaHOr KalMTala M 3Hawka pajH
NMpHBPEMEHOr KOpHIllhelkha HalHOHATHHX pecypca, NPH 4YeMy ce [pxKaBa Kao jaBHa
BJIACT H KOHLIE[IeHT "CIIyllTa" Ha HHBO YTOBOPHE CTpaHe KOHL[eCHOHapa, allH Ce OHa TY
TnojaB/byje BHIIE KAao NpaBHH MNpeJCTaBHHK [PYLITBeHe 3aje[JHHLE Y CTHUAKY H
pacrofiesiH cpejicTaBa TIOBOIOM peBajMpH3aliHje THX pecypea, ¢ THM [ia ApXXaBa Kao
KOHIIE/IEHT OBa CpeJICTBa He CTHYe Kao CBOjy NPHBaTHY CBOJHHY, HETO Kao jaBHY
CBOJHHY KOja ce JlaJbe JHCTIOHHPA H YJaXKe 3a OCTBApHBabe OIIITHX (JABHHX) HHTep-
eca.

Y Be3H ca OBHM MHTakeM NpHMehyjeMO [a y HalleM NpaBHOM CHCTEMY HHje
JIOBOJBHO ypeheHO KO je THTyJap Ap)KaBHe CBOjHHe Hajl NMpefIMETOM KOHLEcHje.
Wmajyhu y Buny onpenGe ¥Ycrasa CP Jyrocnasgje f1a je penyGanKa 4iaHHIA CyBepeHa
y IIATabHMA Koja HHCY OBHM ycTaBOM yTBpheHa Kao HafnexHoeT CP JyrocnasHje, Kao

H caBe3HHM yCTaBOM yTBpbeHy HafnexxHoct CP Jymcnaaneé), 3aK/bydyje ce f1a je THT-
yJap Ap:KaBHe CBOjHHe ofroBapajyha penyGmuuka apxasa. MebyTum, Kako caBe3Ha
CKYMILITHHA MOXe, Ha 3ajeJTHHYKH IpeUior penyOaHKa WIaHHLa, CaBe3HHM 3aKOHOM

YPEOUTH H JIpyTra NMHTama Koja Hucy y HagnexHoctd CP Jyroc.naBHjeD. MOXe ce
H3BECTH 3aK/by4YaK H O caBe3HO] ApxKaBHoj cBojHHH. C Jpyre cpaHe, Yy OKBHpY pemny0-
JIMKa 4iaHHlA 110CcToje H OONHLH JIOKaJlHe caMoynpaBe H OfiroBapajyhe TepHTOpH-

janHe opraHH3allHje ca NMpaBHMa H JYXXHOCTHMA Koje ce YTBphyjy 3aKOHOM™, 1LITO

ynyhyje 0 Ha MOrYHRHOCT J1a ayTOHOMHe TIOKpajHHe, OMITHHE H TPafoBH Takohe MOry
OHTH CcyOjeKTH KOHI[ECHOHOT OfjHoca (KoHlefeHTH). OBa muTama ymyhyjy H Ha

6. Bupetn un. 6. u 77. Ycrapa CPJ op 1992. roauue (" CayxGenn anct CPI", 6p. 1/92.)

7. Bupetw unan 79. ¥Ycrapa CPJ, y Bean ca unanom 73. ctas 5. Yerasa CPI.

8. Yn.6,7. 1 108-118. Ycrasa Peny6nuke Cp6uje ("CnyxGenu rnacuuk PC", 6p. 1/90) u un. 8. 1
66. YcrapaPenyGnuke Lipua opa ("CnyxGenu asct PLIT", 6p. 48/92). Bugern wiupe: ap ejan
Ilonos, AKTyenna nuTatba y NPHMEHH NPONHCA O KOHLECH]H Kao noceGHOM OGMHKY CTpaHor
ynarama, "Ilpasna mucao", 6p. 7-8/91.
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norpeGy J1a ce ycTaHoBe OfroBapajyha penlera y (caBe3HHM H penyGIHIKHM) Npor-
HCHMa O KOHIlecHjaMa.

3. Banopu3alnja HallHOHaJNHHX pecypca. - MnyhH y cycper 3axreBHMa fa ce
H3TpajiH CHCTEM TPXKHIIHE eKOHOMH]je, paj 1ITO OpKer NpeBasHIaxema T3B. HEB-
JacHWYKe KOHIIeNHje APYILITBEHEe CBOjHHE, NpeMa Kojoj Cy IPYLITBEHAa CpelcTBa
cBaYmja H HHYH]ja, HEONXOJIHO je JIa ce Y H3rpaJlkbH HOBOT NPHBPEJIHOT CHCTEMA CTBOpe
NPeTNOCTaBKe 3a €KOHOMCKY BaJllOpH3allM]y NMPUMpOAHHX OoraTcraBa M JloGapa y
OMUTO] YNOTpeGH Kao jaBHe CBOjHHE JIpXKaBe, NPH YeMy Tpeba 00e30eINTH palMoHa-
JTHO KOpHIThere OBHX 00apa Kao MpeMeTa KOHLecHje. Y TOM L|JbY. CMatpamo, y
HOPMAaTHBHHM pelliebHMa Y 00/1acTH KOHIecHja TpebGa HapouHTo NpenBueTu 1) fa
KOHI[ECHOHH HHTEPeCeHT Y TPHIOTY ¢BOje MOHY/e 3a A00H]jambe KOHLECH]e TIPHIIPEMH
onroBapajyhH enabopaT 0 TeXHOEKOHOMCKHM YCIOBHMA KOpHIIThewha IpeiMeTa KOHII-
ecHje H 2) fla p>XaBa MpeKO ofiroBapajyhux opraHa H y3 aHraXoBame TOCeOHHX
€KCMEPTCKHX HHCTHTYLH]a MO MPETXONHO YTBPHEHO] (JeJIMHCTBEHO]) METONOJOTH]H,
TIpH Je(hHHHECakY ONIITHX YCIOBA 3a yCTyName NpeiMeTa KOHllecH]e Ha KopHltheme,

nocebHO yTBphyje HauHH 3a ofipehHBame BHCHHE KOHLECHOHE Hamaneg). Ha Taj
HauHH 00e36e/iihe ce palMOHAHO KopHIlhiere NpeMeTa KOHIeCHje H BHX0Ba NyHa
€KOHOMCKa BaJIOpH3alifja y HajGo/beM IPYLITBEHOM HHTEPECY.

4. TTpaBo nomahnx nHia Ha JoOH]ake KOHIlecHje. - Baxkeha HopMaTHBHa pelllemna
0 JlaBay KOHLECHja OJTHOCE C& HCK/bYYHBO Ha CTpaHa JIHLa Y KOHTEKCTY MpOIHca O
CTpaHHM yJaramHMa, Tako fIa ce OTBapa [THTame Npaea joMahinx jHia Ha fo0ujame
KOHIlecHja 3a Kopultherme NMPHPOJHHX OoraTcrasa H fobapa y OIMUTO] YHOTPEOH.
Crora ce y Hallioj MPaBHO] IOKTPHHH ONpAaBJIaHO yKa3syje Ha TO Aa cy joMaha 1uia
JIOBeJleHa Y HeTOBOJLHHjH TIONOXKa] Y OHOCY Ha CTpaHlie, YHMe je rnospebeH omure
npuxBaheHH TPHHIMI MO KOME CTPaHL| He MOry HMAaTH BHIIe IpaBa of JoMahux

IpXaB/baHa 10)

Mana cy y MHTamy CHCTEMCKH IpPOIHCH KOjH ce OHOCe Ha CTpaHa yjarama, y
HallleM 3aKOHOJABCTBY Tpeba cMeso pa3BHjaTH pellicka fla H floMaha nHua mory
N0CHjaTH KOHIecHje 3a KopHilThee NPHPOAHUX GorarcraBa H 1o06apa y OIILTOj yIo-
Tpe6r. OBa pelliea Tpeba fia nojavajy Baxkehu cHcTeM aJIMEHHCTPATHBHHX 103BOJIA
(pymaperBo, BOJONMpHBpeNa, IyMapcTBO, JIOB, pHOONOB H fp.), NpeMa KojuMa ce
moMahHM JMIIMMa MOTY JaBaTH ofjpebeHa npupojiHa GoraTcrBa Ha KOpHIlheme, 110
TnpaBuily, 6e3 HaKHajle HJIH Y3 CaCBHM CHMOOJIHYHE laXXOrHe, TiMe OH ce OpXKe npeBa-
3WJIa3MN1a HEBJIACHMYKA KOHIIEMIIHja IPYLITBEHE CBOjHHE, Cy30HjaNo Hepal[HOHAHO
Kopuirherme MPHPOJHHX pecypca H YCNOCTaBlballa eKOHOMCKA BajopH3allHja THX
noGapa y ommTeM HHTepecy. Y TOM cMHciy TpeOa ucrahu achHpMaTHBHH NPHMEDP

pynapckux KoHuecHja y Peny6nuiu Lpha I opau).

9. Bupetu ap Hejau ITonos, uuT. geno.
10. Buperu ap Jyman Kutuh: [laBaibe KoHlECH)a CTpaHHM uHaec’ruTopnua Cyncka npakca, 6p. 7/

91, crp. 69. Bunetu Takobe 3akon o konuecHjama PenyGnuke Mabapcke on 1991. ropune, nap.
3.
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5. IToctynak 3a jaBame KOHllecHja. - Y omaheM 3aKOHOAABCTBY Ce KOHIIECH]e
H3J1ajy Ha HHHLHJATHBY TNOjeTHHUX HHTCpCCEHaTalz). Y HallleM 3aKOHOJIaBCTBY Tpe-

6aso GH yBecTH pelllera Jla ce KOHIIeCcHje 1ajy myTeM KOHKypcaB), Kako OH ce cTBOp-
HJH YCIOBH 3a [MHAMHYHH]e pa3BOJHE aKTHBHOCTH H e(eKTHHje KOopHIIheme
MpeMeTa KOHLECH]€E.

6. ITpaBHa npHpoa KOHIecH]e. - Y NMpaBHO] IOKTPHHH IOCTOje pa3Ha H BeoMa
H3HH]aHCHpaHA CXBaTaka O IpaBHOj NIPHPOIH KOHIECH[E, allH Ce CBe OHE Y OCHOBH
MOTY IOJIe/IATH Ha TPH Ipyme: npBa rpyna oGyxBara IHclie KOjH cMaTpajy Ja je akT o
JaBamy KOHlIECHje YNpaBHH akT; y [ApYyry Ipyny cliafiajy TeOpHje yroBopa Koje
YIJIaBHOM 3acTynajy (hpaHIlyCKH ayTOPH KOJH KOHLECH]Y AeHHHIIYy Kao YTOBOPHY
cariacHOCT BOJ/ba H3Meby [pXaBe H IPHBATHOT Npefly3eha Ha OCHOBY KOjeé KOHIIECHO-
Hap 00H]a paBo Jla eKcIIoaTHIle onpebeHa 106pa y jaBHOM IOMeHY; y Tpehy rpymy
crafiajy MeUIOBHTE TeOpHje, NpeMa KOjHMa ce KOHLeCHOHH OJIHOC 3acHHBa H Ha
yNpaBHHM NPHHIMITEMA H CAJpXKHU eJleMeHTe rpahaHcKor npasam).

Onpepememe 3a MOje[IHHA O OBHX CXBaTala HHje caMO JOKTPHHAPHO MHTaH:e,
Hero Tpeba Jla AIMa i BeoMa 3HadajHe HOPMAaTHBHE H MPaKTHYHe HMIUTHKalgje. KoH-
€CHja je jelaH KOMIIEKCHH HHCTPYMEHAT 3a OCTBapHBaW€ JaBHHX HHTepeca MOBOJIOM
KopHlthewa NMPHPOAHHX GorarTcraBa M joGapa y OMIUTO] YIMOTpeGH, a MO CBOJHM
CTIOJLHHM OOesIeXjHMa H YHYTpalllh0j Cafip’KHHH HMa KapaKTep jeflHe MEIIOBHTe
ycTaHoBe.

7. KapakTep KOHlECHOHE HakHafie. - Y MpaBHO] TEOpPHjH. 3aKOHOJIABCTBY H
IPHBPEJIHO] NMpaKCH MocTaBuhe ce OBO BeOMa BaXKHO MMHTake H OHO HMa 3HadajHe
IIPaBHO-EKOHOMCKE eKCIUIHKalHje. Y TOM Torneqy Moryha cy HajMawe JBa

CTAHOBHIITA: 1a je KOHUECHOHAa HakKHaja jaBHO-HpaBHOF KapaK'repaE) HIIH J1a je OBa

HAKHa/la eKOHOMCKa xa’rer‘opuja@. OnroBop Ha OBO MHTamke, HApaBHO, 3aBHCH OfI
onpefe/beha O CTaTycy NPHPOAHHX GoraTcTapa | 106apa y OMmuToj ynotpetH, Kao | o
MONOXajy Ap>XaBe y KOHlleCHOHOM ofHocy. MMajyhil y BHIY H370XeHe CTaBOBe O THM

11. 3akon o pynapctey Peny6anke Lpna lopa (" CnyxGenn auct PLIT", 6p. 28/93), unan 18.

12. BupeTtn 3akoH 0 oNMinTHM YCIOBKMAa 33 faBatbe KoHuUecHja PenyGnuke Cp6uje on 1990. roaune,
unan 14. u 3ako o koxuecuju PenyGnuke Llpua Topaon 1991. romiue, unax 4.

13. Bupets ap JbyGuina Ja6uh, Hopa konueniuuja 3a perynucare konuecuja y CP Jyrocnasuju,
HaGop u3 cyncke npakce, [nocapujym, 6p. 2/93; 3akoH o koHuecHjama PenyGnuke Mabapcke on
1991. rogune, nap. 4-10.

14. Bupetu wnupe: gp Hejan Ionos, Heka akTyenHa niuTara pa3poja KOHIECH]a NpHpPOAHOT GoraT-
cTBa i floGapa y onutoj ynotpe6H, "IpuspefHo-npabsu npupyynuk”, 6p. 1-2/91; np iparomys
Kappau, ¥Ynpasuu yrosops, obenexja, Bpcra it passoj, "Tlpasum xusot”, 6p. 11-12/93; np
Cnasomy6 Ilonosih, CneunpHyHOCTH ynpaBHHX yrosopa y pomaHckoM npasy, “Ilpasun
xupot", 6p. 11-12/93.

15. ¥Ynopenu: np Hdejan Tlonos, ITpasna npupona naxGute 3a kopuihetbe sofa, "Tlpasun XuBoT",
6p. 5-7/91.

16. BupeTH o ToMe 3aHuMBHBY pacnpasy ap Joxeda Canme: KoHuecHonupana ynorpeda BOIHHX
nobapa M npaBo ApYWITBEHE 3ajejuHlle Ha Ae0 NPHBPeAHHX KopHcTH, "Bope Bojsosnune”,
Topmumax T1PB, Hosu Cap, 1981. roause.
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IIHTAEbAMa, 3aJaXeMO Ce 3a JaBHO-NMPaBHH KapakTep KOHIIECHOHe HaKHaJle,
cMaTpajyhH [1a oBe HakHajle Tpeba f1a 6yaly NPHXOJI CeMHPKaBHHX (POHNIOBA JIECTHHH-
PaHHX 3a O4yBar¢e H pa3Boj XHBOTHE Cpe/lHHE H IPaHe MpHBpe/le OflaKie Ta cpejicTBa
H TIOTHYY, NPH YeMy [pXasa y 0BOj napadHcKaiHoj (pyHKIH]H Tpeba J1a ce cTapa o
OCTBapHBamYy OiroBapajyhHx jaBHHX HHTepeca.

I1I ¥mecTo 3aK/byuKa

Y uEBby cTBapama YCJIOBa 3a pa3Boj KOHUECHOHHX OJHOCA, Y Halloj 3eMJbH je
noTpeGHO He caMo Jla ce yHarnpe/fie pelliera Koja cy GHia mpeIMeT OBe paclipaBe, Hero
H OHa Koja ce OffHOCe Ha pa3Boj JeMOKPATCKHX OJHOCA, TPXKHILIHE eKOHOMH]jE H OfIrO-
Bapajyhe npHBpefHe HH(ppacTpyKType, a noceCHO Ha NPOMHCce O CBOJHHCKHM OJTHO-
cHMa, ipeay3ehnMa u TpaHchOpMaliHjU IPYLUITBEHE CBOJHHE.

Ha oBoM maHy cy ojl moceGHOr 3Hadaja H pernyOaHYKH MPOIHKCH O CTaTycy H
pexxuMy KopHiithera pHPOHAX Goratcrasa H fobapa y omuToj ynorpeou. Patmona-
JIHO KOpHILheHe OBHX pecypca Y Haj6o/beM JPYLUTBEHOM HHTEpecy NpeTNocTaBba a
ce THM pemyOiHYKHM peCypcMMa yIpaB/ba HE3aBHCHO Off HHXOBHX aJMHHHCTpa-
THBHHX I'PaHHLa NPpH YeMy OH Tpe6alo pasMOTPHTH MOTYhRHOCT fla ce O TOMe JIOHeCy
noTpeOHH CaBe3HH NPOIHKCH H YCIIOCTaBH OfroBapajyhd Mofies1 ylpaB/baba.

TTonaszehu o Tora j1a NpaBHU CHCTeM MOpa OHTH y (DyHKIHjH pas3Boja IpHBpefie,
HEOMNXOJIHO je a ce Ge3 OfIararma NMpHNpeMe Ha HHBOY HayYHHX HHCTHTYLIHja OAro-
Bapajyhe cTpaTeruje ynpae/kawma H pa3Boja NMpHpOAHHX GoraTcraBa W jgobapa y
OMIITOj YNOTpeOH, Koje OH - Y3 HEeONMXOOHY NOJHTHYKY NOPIIKY H [ApXaBHY BEPH-
(rKauyjy, Ouse OCHOBE 3a ajleKBATHY H3IPa/Iiby OTPEOHAX CHCTEMCKHX Pelliekha.

(unanak npumiben: 07.03.1995. rop.)

Dejan Popov, Ph. D.

A Discussion of Current Questions Essential to the Development
of Concessions Relations :

Summary

The author points to te historical origin and purpose of concessions, emphasizing
that in our legislation there appeared several open issues the solving of which would sub-
stantially contribute to the further development of concessions relations. This paper par-
ticularly analyses the questions relating to the status of natural resources, as well as to
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the legal nature of concessions and concessions compensation, together with suggestions
for resolving of such problems. In his concluding remarks the author supports the
advancement of democratic relations, market economy and the appropriate legal infras-
tucture as conditions of development of concessions relations.

Key Words: foreign investments, the states of natural resources and goods in public
usage, state as the subject of a concessions relation, valorisation of

national resources, legal nature of concession and character of concessions
compensation.
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Teopujcko o6jaunmeme 3akona o 6ep3ama ox 1994, rogune
(dpyru neo)

Y o8om uaanky ce oaje lipasHo-iieopujcko objawurserse Hawez 3axona o bepaama
00 1994. Zo0une. Ayitiop o6jaiurbaea lipasHU cMuCcao HOpMU 3aKowHa, usHocehu céoja
{O3UIUBHA U HEZATUNUEHA 3aUAXcarba, CHIAAHO UMajyhu y 6udy pewuersa yUopeoHoZ
iipasa bepau. Ayitiop llocebHo pazmailipa: unousudyaauayujy bepae, axitie 6epse, bep-
3aHcKo Hocaosarse, KOoHIlpoay Oepaanckoz Uocnrosara, Oepaarcke cybjexilie
iipecitiarar Gepae.

Kwyune peun: axitiu 6epse, bepaarncio iiocrosarbe, bepaanckit cybjexitily, KOHIUpoAa.

HUHIUBUIYATU3ALWIJA BEP3E. - HajpaxXHHjH efleMeHTH HHIHBHTYATH3a-
1mje Gep3e jecy Ha3uB u cefuiTe. OHH ce ofipeby]y OCHHBauYKHM yroBopoM (ui. 11. eT. 1.
Tay. 1. 3akoHa), a yrBpbyjy cratyroM (4. 20. ct. 1. Tau. 1.). TlpaBHO nHie Koje HHje
OCHOBaHO Kao Oep3a y cKnajly ca 3aKOHOM O Oep3aMa He MOXe Jla ce YIHIIe Y CYJCKH
perucTap Kao Gep3a HHTH MOXKe 1a KODHCTH Y CBOM I10CJIOBakYy Ha3uB Gep3a (wi. 22. cT.
4). lutupaHa 3aGpamyjyha HopMa je 10OpO 3aKOHCKO pelliehe, jep ce THME CMambyjy
MOIyRHOCTH JIaXKHOT H TIpeBapHOr Oep3aHCcKor MocoBama. Perrcrapeku cynosd 64
Tpebano fa je NpUMEmY]y Mo cIykOeHoj mykHOCTH. OHa, MehyTHM, He ycIlOCTaB/ba
00aBe3y 3a CBaKO IPaBHO JIHIIE KOje je OCHOBaHO Kao Gep3a, y cKiiay ca 3aKOHOM, fia ¥
CBOM Ha3HBY H I10CJIOBaKY KOPHCTH M3pa3 "Oep3a". 3aHun, Gep3a MOXe U pyrausje jia
ce HazoBe (Hnp. Beorpajicko leBu3HO TpKHiiTe WK cil.). Mcra npaBuna koja Baxe 3a
Oepae y Be3H ¢ Ha3WBOM H Ce/IUIIITeM Bake U 3a Gep3aHcke nocpeHuke (ui. 93. 3akoHa).
Ta npapuna cy yoOu4ajeHa y yrnopeHOM Oep3aHCKOM IIpaBy.

AKTH BEP3E. - Bpcre. - ITo 3akony of1 1994. rop. akTh 6ep3e ¢y yTOBOp O OCHUB-
amy, CTaTyT, NMpaBH/a, NMPAaBHJIHALM H JPYTH OMIITH aKTH. Y NMpaBHIHAKE 3aKOH
H3pHYATO yOpaja NMPaBUJIHUK O KOoTaluji (puHaHcHjcKe Oep3e (Wi. 36) H NpaBHIIHHK O
pany Gepze (un. 58).
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YTOBOp O OCHHBaMbY 3aK/byuyjy OcHHBauH. CTaTyT H IpaBrJia JOHOCH CKYIIIITHHA
Gepae (4. 16) 'y NOCTYNKY OCHHBamWa. 3a CBaKy KacHH]y H3MeHY OCHHBAa4IKOT yrOBOpa,
cTaTyTa H NpaBAaa 3aKOHOM ce TPaXKH carflacHOCT OpraHa KOJH jé Jao JI03BOIY 3a pal
Gepse (un. 24). ITomro cy npasmna Oep3e OIMMLTH aKT KOJHM C€ PEryJHIIE HEHO
nocnoBame, 6orbe G GH0 1a je 3aKOH OBJIACTHO YNIPaBHH Of0OP /1a HX [IOHOCH H MeB:a.
[TpoMemeHe OKOITHOCTH Ha TPXHMLITY 9eCTO He MOTY Jla "4eKajy" 3aceflare CKYIIITHHE
Gep3e, KakO OM OHa, W3MEHOM IpaBHJIA, YCKJIafiwia IOCNOBame Oep3e ca mHMa.
[IpaBunHUK O KOTalMjH edeKaTa JIOHOCH YIpaBHH OGop Oep3e y3 caryiacHOCT
"caBesHor opraHa” (4. 36. c1.2). OBJie HHje jacHO KOJH je TO CaBe3HH OpraH (BepOBaTHO
OHaj KOJH je U310 J03BOMNY 32 paj Oep3e). HHTH j€ JaCHO /la JIH je HeroBa carjacHocT
notpeGHa M 3a W3MeHY NpaBHIHHKa. OCTalTH OIIITH aKTH Oep3e ce IOHOCE ¥ Merbajy Ha
HavHH yTBpbeH cratyToM (wi. 20. cT. 1. Tau3).

Cafpxuna. - YTOBOpOM O OCHHBamYy OCHHBauH Oep3e ypebyjy murama Koja cy
3HavajHa 3a caMO OCHHBame Oepae: 1) HasHB H cefiuiiTe Oep3se, 2) Ha3HB H CefHILITE
ocHuBayYa Oepae, 3) "HMOBHHA OCHOBHOT KarnHTana" Oep3e H3paXKeHa y HOBLLY, OJTHOCHO
CTBapHMa H NPaBHMa ca YKYMHHM OpojeM H3JIaTHX aKilHja, 4) MojeJHHAYHH YIOT CBaKOT
OCHHBaua y HMOBHHH Oep3e, ca GpojeM BHXOBHX akKlHja. 5) pOK JI0 KOra cy OCHHBAauH
TYKHH 1a yIUTaTe HOBYaHa CPEJICTBA, OJHOCHO NIpeHecy NpaBa Ha CTBapHMa, OJHOCHO
JIpyTa npaBa y HMOBHHY Oep3e, 6) peMeT NnocoBama Oep3e, 7) npaBa o0ase3e H Ofro-
BOPHOCT OCHHBaua 3a pajl 6ep3e H 8) pyra IHTamkba 3HayajHa 3a OCHHBak:e H pajl Oep3e
(um. 11. 3akona). Ha ocHOBY yroBopa 0 OCHHBABY Ha[JIeKHH OpraH H3[laje I03BOIy 3a
ocHuBame Gepse (w1, 12). YroBop 0 ocHEBawy ce He 00jaBibyje HH y IpPKABHHM, HH Y
Gep3aHCKHM cITy>kOeHHM HOBHHaMa (Wi. 2. cT. 1. H 4. 21. cT. 2. 3aKoHa).

Craryrom Gep3e ce ypebyjy cneneha matama: 1) Ha3HB H cefumTe 6ep3e, 2) npef-
MeT, OpraHH3al[Hja H HaqHH TTOCTIoBamka Oep3e, 3) HauHH IOHOLLekha akaTta Gepae. 4) cac-
Tap, HAUHH H360pa H HajIJIe3KHOCT OpraHa yIpaB/bakha H pYKOBOhera 0ep30M H YCIIOBH
¥ KpDHTEpDHjyMH 3a HMeHOBame JHpeKTopa Oep3e, 5) cacraB, HayHH H306opa H
HaJUIeXKHOCT IPYTHX OpraHa Koje Oep3a obpasyje, 6) ycJIOBH 3a CTHLAe WIAHCTBA Ha
Geps3H H paBa H o0aBe3e WiaHoBa Oepae, 7) yCJIOBH, KPHTEPHjYMH H TOKyMEHTallHja 3a
TNpHjeM MOjefIHHHX YUeCHHKa Ha Gep3H H HHXOBa IpaBa H obase3e, 8) pa3nosH 300r
KOJHX ce TIOje[[AHHM yYecHHLUMa Ha Gep3H 3abpamyje NPHCYCTBO Ha Oep3H, 9) HauHH
oflpXkaBaba Oep3aHCKHX cacTaHaka. 10) HauHH Bpllielka KOHTPOJIE KOjy CIIpOBOIH Oep3a
1O TOC/IOBHMA 3aK/byYeHHM Ha OepsH (OBfie je Tpebano J1a ce Gep3a OBIACTH HA KOH-
TPOJTY LEIOKYITHOT CBOT TIOCJIOBaka B GepP3aHCKOr TTOCTIOBaka CBOJHX WIAHOBA, a He
caMO Ha KOHTPOJIY 3aKJbydeHHX Gep3aHCKHX MOC/IOBa), 11) HaunH pelllaBamba Croposa
Meby akiHOHapuMa, WIAHOBHMAa H ydecHHIAMA Ha Geps, 12) HaunH objaBR/bHBaH:A
npaBmwia Gep3e H ApYrHX akara Oepse H HHdopMalmja o pamy Oepse, 13) HaumH
cripevaBara 3710ynorpebe HH(pOMalHja KOje HHCY [OCTYIHE CBHM YYECHHIHMA Ha

Gepzr (HHCajaep npaBana)D, 14) HauMH crpevaBara 370YNoTpeOe H HeH3BpIlaBarba

1. 3abpana uckopuwhapama HeoGjabeHnX HH(OPMalHja je TONHKO 3HauajHa, fia je Tpebano na
ce leTa/bHHje 3aKOHOM PEryIHINTE, YMECTO IITO CE TO MPENYCTHIO CBAKO] NOjEAHHO] Gep3H.
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npey3eTHX o0aBe3a (peanHo oGe3bebeme) 11 15) apyra mitara 3HavajHa pa paj Gepse
(4. 20. cr. 1. BakoHa). ¥ Ta IHTama Cliajla H MHTake yIpaB/barka 6ep30M YOIIITe H
OJUTy4HBaKa y H-eHHM OpraHHMa NMoceGHO (HApOYMTO y CKYIIITHHHE, YIIPABHOM H Haji-
30pHOM 0160py). OHO je TOTHKO 3HaYajHO JIa je 3acTy>KHBAJIO Ja ce y 3aKOHY H3pHYHTO
TIOMEHe Kao o0aBe3aH eIeMEHT cajIp>KHHe CTaTyTa, ¢ 0G3HpOM Jla cy MpaBwiia 3aKOoHa O
npefy3ehinMa HenpHMeH-/bHBA Ha yIpaB/bame Oep3oM 300r HeHe HeNpOHTHOCTH.
Craryr Gep3e Mopa fia ce 06jaBu y "Cryx6enom mucTy CPI" (. 20. cr. 2). To ce Bepo-
BAaTHO OJHOCH H Ha CBaKy H-eroBy H3MeHY, Hako 3aKOH TO H3PHYHTO He NpejBuba.

CanpxwHa npaswia Oep3e je cnepeha: 1) BpcTe ToCioBa H HauMH H-HXOBOT
00aB/bama, 2) yCIIOBH KOje MOpajy Ja iICIyHe YYeCHHIH Y TPrOBHHE Ha Gep3H, 3) KOojuM
Ce TPXHILIHAM METEpHjalloM H TIOJ KOjHM YCIOBHMA Tpryje Ha Oep3u, 4) HauuH
yrBpbHBamka M OGjaB/bHBaKka KaMAaTHHX CTONA, Kypca, OJHOCHO 1ieHa 3a TPXKHILHE
MaTepHjane KojHMa ce Tpryje Ha G6ep3H, 5) HauMH H YCJIOBH 33 H3BpIIaBamke 00aBe3a H3
nocsia 3aK/bydeHor H3Meby ydecHHKa Ha OepsH, 6) HauHH 00GaB/bamba OOpavyHCKHX
TpaHcaklija 3a M3BplleHe MOCI0Ba 3aK/bYYeHHX Ha Oep3d, 7) BHCHHA M HAYMH
yTBphHBara H 00pauyHaBara OMHIILE YIaHapHHE H APYTHX HaKHaJa, 8) YCIOBH MON
KojuMa Gep3a 00ycTas/ba TPrOBHHY /1a GH ce H30TerI0 LIMeKyIaTHBHO KpeTamhe KaMat-
HHX CTOM4, Kypca, OTHOCHO LieHa TPXKHIIHOT MaTepHjana Ha Oep3n, 9) HauuH Bobema
. JeMHCTBEeHe eBH/IEHIH]e O 00aBbajy TProprHe Ha Gep3H, 10) HauKH OpraHu3oBama jef-
HHCTBEHOT HH(POPMAl[MOHOT CHCTeMa, 11) Gmke ofpefie O cnpoBobewy HHcajiep
IIpaBHJIa H NIPaBHJIa O pealiHoM 00e30ehemy yTBpheHnx cratyToM Gep3e, 13) onpenGe
KOjHMa ce ypebyje noHallarme Gep3aHcKIX GpoKepa H Mepe Koje ce Mpefy3nMajy Kaj ce
KpILIe NIpaBuIIa OHalllaka (eTHYKH KOJIEKC; OBJIe je BaXXeHe eTHIKOT KOjleKca Tpebao
Jla ce TIPOILIKPH H Ha CBe WIaHOBe Oep3e H HBUX0Be ciy>KOeHHuKe), 13) HauWH Ha KOjH H
YCJIOBH TTOJl KOjHMA Y1aHOBH Gep3e H YIeCHHIH Ha Ocp3H ofiroBapajy 3a obaBese Gep3e
(oBa HOpMa je Beh HCKPUTHKOBAHa Y IeNly O ONTOBOPHOCTH) H 14) ipyra nuraa o pajy
Gepse (w1 21. cr.1). Y Ta ipyra nuTamka HapOIHTO Clajia IETaLHO PeryJucame MeToA
GepaaHcKe KoTallje (TProBHHE), jep je OHa CyIlTHHa pajia cBake Gep3e. Bepaa Mopa j1a
CBOja NpaBKJia 00jaBH Ha HaqHH yTBpbeH cratytoM (wr. 21. 1. 2).

Mehycoban onoc akara. - M3 3aKoHa TpOH3HIasH J1a je CTAaTyT HajBHILIH OMIITH
npaBHH akT y Gep3u (un. 20. ct. 1. Taw. 3). CBH OCTaNH OMIITH H NMOje[ITHHAYHH aKTH
Mopajy fia Oymy yckiabenn ca craryroM. MebyTuMm, 3akoHoMm Huje ypebeH opmHoc
H3Mehy ocHHBauKor yropopa M cratyra. Ty Om TpeGano j1a ce cMaTpa fia je yroBop
OCHOBHH aKT CB€ JIO yIlHca OCHUBara Oep3e y cycky perrcrap. OH peryJHiie oHoce
OCHHBaYa y BE3M C H-eHMM OCHHBameM. HakoH Tora, OCHHBAYKH YroBOp ryOH IpaBHH
3Havaj 3a Oep3y, Kao YCTaHOBY, Y CBHM ITHTaH-HMA KOja Cy peryJIHcaHa cTATyTOM. Y
IHTakAMa KOja CTaTyTOM HHCY peryaucaHa (HIp. Y1030 OCHHBAYA, BHXOBA EBEHTYaIHa
OJINOBOPHOCT 3a pajl 6ep3e ...) yroBop H fla/be MPOH3BOIH IPaBHO JIEjCTBO, A/l CaMO
u3Mehy OCHMBaYa (YyrOBOPHHKA - peE/JaTHBHO [IejCTBO OOJIHFALUMOHHX OfIHOCA).
HakuajiHo npHcTynenu akiMOHapH BE3aHH Cy CaMO CTaTyTOM H OCTAIMM OITIITHM
akTHMa Gep3e.
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NMOCHOBAIBE. - ITocnopame Oep3e oOyxsaTa YKYIHOCT NOCIOBA KOj&é OHa
o0apiba y LJbY OpraHn3oBaka Oep3aHcKe TProbiHe. 3aKoH o OepsaMa npefiuba fa
oHe obaBmbajy crnefiehe nocnose: 1) "perucrpaupja” npeaMera KojuMa ce Tpryje Ha
Oep3u. OBJie ce. BepOBaTHO, MUCITH Ha NpHjeM eekara, IeBH3a, IIIEeMEHUTHX MeTala
uni pobe y Koraumjy ("Ha mcTHHT"). 3aKOHOM je Tpebalo Ja ce Oep3e H3PHYHTO
OBJIACTe J1a O[Ty'4y]y H O HCK/byuerby NpefiMeTa i3 KoTalmje. Y drHaHcHjckuM Gep3ama
3a To je. no 3akoHy. HajexxHa Kommcuja 3a koraumjy edexara (4wi1. 34-36); 2)
yTBphHBaHe KaMaTHUX CTOMNA, KypceBa, OTHOCHO lieHa KOTHPaHHX NpejIMeTa; 3) Tpros-
WHa "TpXuIIHUM MaTepujaiom”. TpeGa f1a ce Harnmacu ga Gep3a HUKaga He Tpryje Oep-
3aHCKUM Mpe/IMEeTHMa Yy CBOje MMe H 3a CBOj padyH, Beh caMoO oMoryhaBa CBOjHM
YIaHOBMMa Jla YYECTBY]y y TPrOBHHH KOjy OHa OpraHu3yje; 4) H3BpllaBame 00aBe3a
yuecHHKa Ha Gep3u 1o NOCTIOBHMa 3aKIbydeHHM Ha Gep3u. Haj3HagajHuji nocao Gepse y
H3BpIIaBaby GEP3aHCKHX TOCTOBA j€ Jla OpraHH3yje OMLITY KoMileH3aljy (o0GpadyH)
NMOTPaKHBamka H3 Oep3aHCKHX N0CTI0Ba H3Mehy cBojux 4iaHoBa. OHa TO MOXe [1a BPLIH
NPEKO CBOr OOPAYyHCKOT Ofiefieka HITH 1IpeKo MoceGHe obpauyHcKe ycTaHoBe (T3B.
KmAprHIIKe Kyhe); 1 5) 06jaBibHBarbe 101aTaKa O Oc/IoBaky Ha Oep3H (HIp. 0 BpeTaMa
KOTHpaHHX NpefiMeTa, 0 0OHMY OCTBapeHOT NpOMeTa YOIIIUTE H 0 CBAKOM IpeIMETY
MoHa0c00. 0 Opojy 3aK/bydeHNX Oep3aHCKHX TTOCIIOBA, O TOCTHTHYTHM Kpr&BHMa...)Z).

HajpakHijH HauWH Ha Koju Gepsa 00jaBmbyje MOJaTKe O CBOM MMOCIOBaHY jecTe
H3[aBame KypcHe nucre. 3akoH 0 Oep3aMa je H He NOMHELE. Beh NpenyllTa HheHo per-
ynHcame Gep3aHCKHM TpaBHIHMA.

Peryincame nocjiosama. - 3aKkoH 0 Gep3amMa BpJI0 Malo PEryHIIe MOCIOBake
Haumx Gep3u. To nMpenyiuTa HIH JPYrHM 3aKOHHMa (HIp. OHMM KOJHM Ce peryJHile
PauyHOBOJICTBO H KHHTOBOJCTBO) HITH OMUTHM akTHMa Oep3n (4. 20. cT. 1. Taw. 2. 1 9,
1. 21. cr. 1, uyn. 71. ct. 2). HapounTo ce "HauuH H yCIIOBH TPrOBHHE, TPrOBAYKH CTaH-
JIapIM M TProBayka JOKYMEHTa, YCIIOBH KOJH BaKe 3a peryJjmcaHy Gep3aHcKy H BaHOep-
3aHCKY TPTOBHHY M 3a CJIOOO/IHY BaHOeP3aHCKY TPrOBHHY ypebyjy Oep3aHcKHM aKTHMA 1
MPaBHIHKKOM O pafy Oep3e” (Wi 58).

JIyKHOCTH Oep3e y NocII0Balby. - Y CBOM MOCT0Baky Oep3a je 1y>XHa, 1o 3aKOoHY. ia
00e36em: "1) 3aKOHUTO 0OaB/bathe TPrOBHHE Ha Oep3H; 2) 3allITHTY HHTEpeca yIeCHHKa
Ha Gep3w; 3) MourToOBake IpaBiia craHiapfa Oep3e KOJH ce OJHOCE Ha TOHAIllame
ydecHHKa Ha Gep3u; 4) uHopMalmje 3a jaBHOCT O CBHM YHH-CHHlaMa 3HaYajHAM 3a pajl
Gep3e" (un. 5). 3akoHOM je Tpebano jga ce NpeBHIH [a HH(DOpPMHCaike MOpa Jia
OMOTYHH jaBHOCTH HCTHHHTY IIPEJICTaBy O CTBAPHOj MPOMETHO] BPETHOCTH KOTHPaHHX
npeamera. HaGpojate y>XHOCTH Gep3a HMa NMPBEHCTBEHO MPeMa CBOJHM 4IaHOBHMA,
KOJH MOCIY]y Ha HeHOM TPXKHINTY H 1nahajy joj unaHapHHY, aTH H peMa LEeTOoKYIHO]
JPYLITBEHO] 3aje/THHIIH, KaKO OH ce H36er10 0OMarHBake jaBHOCTH.

Bpcra Tprouie (TpKHINTA). - 3aKOH O 1994. roji. pa3snHKyje HEKOIHKO BpCTa
TProBHHE KOJy opranusyje Gep3a.

2.  UYn.S51. 3axkona o 1994. ron.
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IlpemMa poky nocnenocrn o0aBe3a W3 Oep3aHCKHX MOCNOBa pasiuKyje ce
TNPOMITHA (JIHEBHA) H TepMHHCKa (POouHa) TproBuHa (wi. 54). [TpomnTHa TProBuHa je
OHa Yy KOjoj ce KyIorpofjajHe obaBe3e H3BpILIABAjy OIMAX, a HajKacHMje y pOKy of 5
(meT) maHa Ofl faHa 3aK/byuerwa Mochaa. Y TEePMHHCKO] TProBHHH ce o0aBese
H3BpIIaBajy Y POKOBHMa JY>XHM O] neT flaHa. TepMHHCKa Geps3aHcKa TpasKHIITa
TMOJIEXKY CTPOXKH]EM PeXXHMY H KOHTPOJH HEero NpOoMITTHA, 300r Behux MoryhHocTH
LLIMeKyIHcaba. Y CBeTy je aHac 01O I0 creliijamu3alije GepsH | 10 OBOM OCHOBY,
TaKo fla ce pa3nHKyjy npomnTtHe (Hnp. Wall Streat y Fbyjopky) u TepmuHcke (HIp.
Punapenchujcka Gepsa) Gepse. Mako Haiml 3akoH He npejieBHba H3PHUHTO TAKBY
crielHjanu3alygjy. Tpeda fa ce cMaTpa Jla OHa Huje 3abpameHa, Te 1a u Halle Gepse
MOry f1a Gyay UHCTO MPOMIITHE HIIH YHCTO TEPMHHCKE.

ITpeMa BpCTH YyTOBOPHHKA H HaUMHY 3aK/by4erha yroBopa o Ipofiaji 3aKkoH pas-
nuKyje Gep3aHCKy M BaHOep3aHCKy TproeuHy (4. 4. cr. 1). Bep3aHcka TproemHa je
caMo OHa Koja 00yxBaTa yroBope O Mpofiaji KOTHPAaHUX MpeMeTa, KOJH Cy 3aKIbyYeHH
3a Oep3aHCKHM MyJITOM H3Meby unaHoBa Gep3e, y3 nocpenoBame "Opokepa Gep3e", a
Ha HAayMH H T10] yCJIOBHMa yTBpheHHM Oep3aHcKHM npaBuianMa (4. 55). Cea ocrana
TProBHHA cMaTpa ce BaHOep3aHCKOM, MaKap ce ofiBhjana y 6ep3aHCKHM MPOCTOPHjaMa
4 110 Oep3aHCKHM MpaBHIMMa.

BanOep3aHcka TproBHHa ce [eNH, NpeMa HaudHHY peryiucamka H HhEeHHM
YYeCHHIIHMA, Ha PeryNucaHy H cnobGofHy (4m. 4. cr. 2). Perynucana BaHGep3aHcKa
TpProBuHa o0yXBaTa CBe YrOBOpe O MpOfAaju Koje cy, BaH Gep3aHCKOr TyJTa, Hel-
OCpENTHO 3aKJbY4H/IH GE€p3aHCKH YJIAHOBH HIIH HeyulameHH Oep3aHCKH MOCPEIHHLH,
aJI TIOJI YCIIOBMMA M Ha HauHH KOjH BaKH 3a Gep3aHCKy TPrOBHHY (Tj. Y cKiajy ca Gep-

3aHCKHM npaannm1a)3). IIpeameT TakBHX yroBopa O HpOfajH Mory fa Oyay cBH
3aKOHOM NpefiBHheHN NpeMeTH Oep3aHCcKe TProBAHE, 6€3 003Hpa fla JIH ce OHHU KOTH-
pajy uid He y Gep3H y KOjoj ce YrOBOPH 3aK/by4y]y. YTOBOPH y OKBHUDY peryjiHcaHe
BaHOep3aHCKe TPrOBHHE ce 3aKJbyuyjy HaMehy Gep3aHCKHX unaHOBa HEMOCPEHO (Tj.
0e3 mocpefioBata Opokepa Gep3e) HIM H3Meby HHX H HEYUIameHHX Oep3aHCKHX
MIOCPETHAYKHAX [IPYILITaBa, KOja HMajy cBOr "HesaBHcHOT Gpokepa” y 6ep3an (. 43. cT.
1. Tau. 3) nin A3Mebhy caMuX Heyd/1ameHHX Oep3aHCKUX TT0CPEJHHYKHUX IpYILTaBa.
CnoGoHa BaHOep3aHCKa TPrOBHHA jé HCTO IUTO H peryimcaHa BaHOep3aHCKa
TProOBHHA, ¢ THM LITO CEé OHAa He OfIBHja 1O TIpaBHJIHMAa KOja BaXe 3a Oep3aHCKy
TPrOBUHY H LITO y H0] MOTY Jla YYeCTBY]y H HeywlameHa Gep3aHcKa ITOCpeIHHYKA
ApyiITBa NMa ¥ (hU3NIKa KA, KOja HeMajy CBOT perHcTpoBaHor Opokepa y Gepsu (Uil
57). 3a BUXOB pauyH y TPrOBHHH HCTYIAjy HEPErHCTPOBAHH (CI00OAHH) OpOKEpH,
KOjH HeMajy 103BOJTY YIpaBHOT oficopa 6ep3e 3a 06aBbamke Gep3aHcKe TProprHe (Uil
57. cr. 2). CnoGojHu GpokepH cy AyxHHU, MebyTuM, ga obGaBecTe Gep3y O CBaKOM
3aKJbYYE€HOM YTOBOPY O Mpofiajd "TP>KHUIIHOT MaTepHjana”, paau eBHIEHTHpaba (WL
57. cr. 3). VI3 oBe mociefilbe HOpMeE ce 3akibydyje Jia ce cnobojHa BaHOep3aHcKa

3. Yn. 56. 3akona on 1994. ron.
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TPrOBHHA MOpa J1a OfiBH]a y Gep3aHCKUM NPOCTOPH]aMa, IO OTIITHM NPABHIIHMA KOja
BaXK€ 3a TPTOBHHY MCTUM MNpeiMeTHMa M BaH Gep3e. Otypa je cmoGomHu Gpokep
Ny’XaH Jla Gep3H IpHjaBH caMO OHE YroBOpe O MPOJIajH KOje je 3aK/bYUHO Y HeHHM
npocropHjama. AKO 6u TakBa oGaBe3a 10cTojala H 3 yTOBOpe Koje j€ 3aK/bY4HO BaH
npoctopHja G0 Koje Oep3e, He GH ce 3Hamo Koja Oep3a je HajjexHa 3a TO
oGaBelliTaBame, Kafia OM Ux Kojl Hac Guto Buite. OTyaa je Guio 6osbe a je 3aKoHojIa-
Ball, 3aKOHOM O Oep3aMa HJIH HeKHM [IPYTHM 3aKOHOM, H3PHUHTO OfIPETHO 110 jeHO
KOHTPOJIHO TeJIO 32 Haf30p BaHOEP3aHCKOr MpoOMeTa CBaKOr IpefMeTa Gep3aHcKe
TProBuHe (HIIp. 3a npoMeT ecbekara Komucnjy 3a Xaprrje off BpeHoctH, Hapojuy
OaHKy 3a fieBH3e H cl1.). To je yoGHYajeHa Ipakca y CBHM [pKaBama ca pa3BHjeHHM
.Oep3aHCKHM MOCTIOBAKEM.

Y BemukuM edeKTHHM Oep3ama je yoOWYajeHa MMOJefa Ha BHIE TPXKHIITA,
3aBHCHO OJI KBAJHTETa KOTHPaHHX edpekaTta. Y pOGHHM H [IeBH3HAM Oep3ama Hema
TaKBe Mofene (WK je OHa BpJIO peTKa), jep 3a BoM Hema norpebe. Hajpaxumje je
TNPBO TPXHIITE Ha KOME Ce KOTHpajy HajKBaJIHTETHH]e XapTHje Ol BPeTHOCTH, jep OHe
HCIIyH>aBajy HajCTPOXe yc/IoBe 3a NpHjeM y Gep3aHcKy KoTaumjy. To Cy yraaBHOM
JpXaBHE XapTH]e H XapTHje HajcTaOHIHH]UX 1 HajBehHX aKIIHOHapcKuX apyirrasa. Ha
JPYroM TPXHILUTY ce KOTHpajy XapTHje Ol BPEJHOCTH OHHX eMHTeHaTa KOjH He
HCIyHkhaBajy yclIoBE 3a KORAlH]y Ha MpBOM TPXHIUTY. MebyTHM, Kako cy OHH
YITIaBHOM MJIajla H HarJio pactyha akilHOHapcKa IpyIITBa, Koja ke yckopo nia Hemyke
yCIIOBE 3a KOTallH]y Ha MPBOM TPXKHILITY, BbHXOBHM e(peKTHMA ce oMoryhasa Gep3an-
CKa KOTallHja Ha [IpyroM TPXKHIUTY, MOJ GIa’KUM YCITOBAMA HErO Ha IIPBOM TPIKHILTY.
Hpyro TpxuilTe je, 3aT0, NpHNpeMa 3a Npeo Tpxuire. Hajsan, Ha Tpehiem TpxmuTy
ce TPryje CBHM OCTanuM e(heKTHMa, alH He Mo Gep3aHCKHM IPaBHIIAMA, HETO MO
OMMILITHM NPaBHIHMa YTOBOPHOT I1paBa.

W3 peueHor npou3uasy fia je Halll 3aKOHOJIaBal{ YCBOJHO MOTPelLllaH KpHTEPH]yM
3a 1eo0y Ha noMeHyra TpxuiuTa. Kparepnjym 64 Tpebano na Gyie KBaTHTET Ipef-
MeTa TPrOBHHE, a He BPCTe YTOBOPHHKA M HAa4HH 3aK/bydeHa Oep3aHCKHX IOCIOBa.
[Topen Tora, 3aKOHCKa TEPMHHOJIOTH]ja je 30ymyjyha. AKO ce Kaxe "BaHOep3aHcka
TProBuHa", oHJta 61 To Tpebaso ja ynyhyje Ha TPrOBHHY KOja ce O[IBHja H3BaH Oep3aH-
CKHX IIpOCTOpH]a. 3a WeHy KOHTpony Tpeba fia Oyfe HanexXaH noceGaH ApKaBHH
opra, a He Gep3a. CBaka TProBHHa Koja ce OfIBHja y Gep3aHCKHM TIPOCTOPH]aMa, Tpe-
Gano 6u a Oyne Gep3aHcKa TProBrHa, 6e3 003Hpa Ha KOM TPKHILTY Gep3e ce OpraHu-
3yje. YOocTanoM, TO je MHTake YHYTpalllher OpraHH30Bamka Noc/IoBamka Gep3e, Koje ce
00HYHO perynuinTe Gep3aHCKHM NPABHIIAMA, @ He 3aKOHOM.

Hauunn nociopama. - Bep3a Moxe Jla opraHusyje TPrOBHHY Ha [IBa HauwHa: 1)
nyreM Oep3aHCKHX cacTaHaka, IITO je faHac cBe pebe (wn. 20. cr. 1. Taw. 9) u 2) KoMmr-
JYTepCKHM MyTeM (BaH cacTaHka), HITO je laHac cBe delithe. HaumH mocnoBama ce
ypebyje 6ep3aHCKHM MPBHINMA.

3ioynorpe6a mnosep/bHBHX HH(opMauMja. - JegaH O TJABHAX Y3pOKa
nopemehaja Gep3aHCcKUX TPXKHINTA je HCKOpHIThaBamke HeoOjaBbeHHX HH(OopMallija
y Oep3aHCKOj TProBHHH pajii CTHlAbha JHYHHX KOpHCTH (mpochuTa). Y 3eMibaMa ca
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nyrom Gep3aHCKOM TPajIHLHjOM 3aKOHHMa ce NpefiBubajy olrrpe rpabaHcKonpasHe |

KPHBHYHOIpAaBHE CaHKIMje 3a JIHl[Aa Koja ToMe anGemy"). 3akoH op 1994. rop.
YT7IaBHOM MpeITyILTa peryincate cnpevaBarbha i rpahaHcKOoNpaBHOr CaHKIHOHACAKA
3noynotpeGe HeoOjaBbeHHX HH(OPMalHja cTaTyToM H npaBrimMa Gep3e (un. 20. cT.
1. Tau. 13. ® um. 21. cr. 1. Ta4. 11). OcuM Tora oH mpenBuba, jeTHOM HejacHOM H
YONILLUTEHOM HOPMOM, Jla je Ta 3710ynoTpeba KaXXiHBa 3aTBOPOM OJ TPH Mecella 10
TPH F'O[IHHE Ka0 KPHBHYHO fie10 (411. 97).

HurepBenuuja apxase. - 3aKoH 0 Gep3ama Hallle 3emibe TipeBuba 1 MOryhHOCT
HHTEepBeHIHje ApXaBe y Gep3aHCKO IOCIOBake, Pafi OfipXKaBarka cTaGHIHOCTH y
TNpHBPEefIHEM KpeTamHMa (4. 62). ITo wemy "Haponxa GaHka Jyrocnasuje, caBe3Ha
ApXapa H penyG/IHKe YIaHHLE HHTEPBEHHIITY Ha Gep3H Ha CTPaHH MOHYMe H TpaXHe
paiu OfpXaBaka CTaOMIHOCTH H eJHMHHHCamkha LINMEeKYNaTHBHHX KpEeTama KOl
KaMaTHHX CTOMNa, Kypca, OHOCHO JIPYTHX lieHa TPKHIIHOT MaTepHjana KOjuM ce
Tpryje Ha Gep3u”. OBaKBe HHTEpBEHIHje ce OOHYHO KOPHCTE Ka0 Kpajikhe CpeNicTBO,
Kajia pyra cpejictBa Hucy Guna ycrieiiiHa. OHe ¢y yoOnyYajeHe y JeBU3HHM Gep3aMa
paju ofpXXaBara CTaOHITHOCTH Kypca ioMahe BanyTe. Y echeKTHHM Gep3aMa ipKaBa
OOHYHO KyITy]e HJIH TPOJiaje caMo JIp3XaBHe XapTHje Ofl BpeTHOCTH. Y pobHEM Gep3ama
Ap>KaBa HHTEpBEHHIIIE CaMO y BpeME BEJHKHX HecTalllilla HIH BHINKOBAa (HIIp.
NOJLOTIPHBPEIHEX IIPOH3BOJIa)oapeheHe pote.

Hematepujanusanuja epexara. - Y cBeTy je cBe derha nojasa eMaTepHjanusa-
uHje xapTHja ofi BpefHOCTH. [IOIITO je HHXOBO INTaMname NpPHIHYHO CKYIIO,
TIOCTIOBHH CBET NPaKTHKY]€e [1a HX He EMHTYje y MaTepHjaiHoM BANY. Hanporus, oHe ce
KyILEMa YIHCYjy Ha noceGHe pauyHe Koj GaHaka HIH JAPYTHX ClElHjaH30BaHAX
kyha. TpropuHa TakBuM e(eKTHMAa ce BpUIM "GE3rOTOBHHCKMM NyTeM", mpeGa-
LIHBaE-eM ca padyyHa NMpoJiaBlia Ha pavyH KyMla, HCTO Kao K y 6e3rOTOBHHCKOM IJIaT-
HOoM mpoMeTy. W Halll 3akoHonaBall oOaBe3yje Gep3aHcKe NMOCPETHHKE fa 00aBibajy
"IJIaTHH IIPOMET ca XapTHjaMa Ol BpeJIHOCTH MPeKO CBOT IeNo-pavyyHa Ko 6aHKe, Ha
HauWH W MOJ yCIOBHMa MPOITHCAHMM 3aKOHOM KOjHM ce ypebyjy xapTHje oi Bpef-
HocTR" (wi. 92). Huje jacHo f1a TH ce OBOM OfipeIGOM YCIIOCTaBIba IYXKHOCT [IEMaTEPH-
janu3augje echekarta KOjH ce Hasiase y mpoMeTy (1To On Grita BeJTMKA HOBHHA KOJI Hac)
HIH ce caMo noTephyje Hallia noctojeha npakca Ja NpaBHa JIAL[@ MOTy f1a 06aBIbajy
IJIATHH NIPOMET €aMO IPEKO CBOjHX padyHa Kojl ciy:kG6e 3a IIaTHH MpoMeT. AKO ce
THME YBOJH JleMaTepHjanu3alifja, OHJIa ce TO BPJIO HEBEIITO YHHH, Y CHTYALHjH Kajia
HOBH 3aKOH O XapTHjama OJf BpE[JHOCTH jOILI HHje JIOHET, a CTapU TO MHTaHe He per-
yauie. AKo ce ofipefiba OJIHOCH caMO Ha TPOMET HOBLA, HHje jacHO 3allITO cé KOPHCTH
A3pa3s "feno-payyH Koji 6aHke" (1ITO ynyhyje Ha 3aK/by4ak 0 06aBE3HOM IETIOHOBaKY
edhekarta KojJl HeKe NOC/IOBHE GaHKe), a He H3pa3 "KHpo-padyH Koj Ciyx0e 3a IIaTHHA
NMPOMET ", KOJH KOPHCTH 3aKOH O M1aTHOM npoMeTy o 1993. roj.

4. Y Epporckoj 3ajefiHiLIH je, Y UHIbY YjeiHaYaBaka HallHOHAMHHX NpaBa y OBOM IHTAakY, IOHeTa
jenua [Tnupextusa 1989. ron. (Bun. J.LO.ILE. no JI. 334 on 13. Hos. 1989. ron.) ¥ CAJl je nouer
3aKoH 0 caHKlKOHHCay TpropuHe ynyhenux (Isider Trading Sanctions Act) 1984. ron.
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OBABEHITABAIBE. - JemHa of HajBaXHHjUX JyXKHOCTH Oep3e jecre
o0aBelITaBakke JaBHOCTH O 30MBaBHMa Ha HEHOM TPXKHUITY. TO oOaBelliTaBarbe
Mopa j1a Oyjie MOTNYHO M HCTHHHUTO, KaKO OH JaBHOCT CTeKJIa NMpEfICTaBy O CTBAPHO)
TPXHIIHO] BpefHOCTH Npenmera y Korauuju. [ToceGan geo Hauler 3akoHa je
nocseheH "HHopMiucary Ha Oep3n” (eo 7). "Bepa3a je ayXHa Ja opraHu3yje HHpop-
Mal[HOHH CHCTEeM IIPEKO KOra ce jaBHOCT 0GaBelliTaBa 0: 1) OGHMY MOHYyJle H Tpaxkibe
Ha Oep3H; 2) 06HMY 3aK/byUeHHX 110CTI0Ba Ha Gep3H MO BPCTH TPXKHULIHOT MaTepHjana;
3) MOYETHO]. cPefilb0] H 3aK/bYYHO] LieHH MOje[JHHOT TPXKHILIHOT MaTepHjana; 4) KOoT-

al@jamMa Ha 6ep3n5); 5) TPXHILIHOM MaTepHjany KOJHM ce Tpryje Ha Gep3w; ApyrHM
nojauyMa 3a Koje ynpasHu oi00p OUTyYH f1a Cy 3HaYajHH H Jla yTHYY Ha pajl H cTabuJI-
HocT Gep3e” (1. 63). Bep3a je gy>kHa fia leTalbHO peryHille HHpOpMHCaHe ¥ CBOJHM
OMILTHM aKTHMa - CTaTyTy H npaBumuMa (wir. 20. cr. 1. taw. 12. 1 13. 1 yn. 21. c1. 1. Tau.
4,10.u 11).

KOHTPOJIA BEP3AHCKOT ITOCJTOBAIBA.- TTocToje ABe BpcTe KOHTpOJIE
Gep3aHCKOr N0C/IOBak-a: 1) KOHTpO/Ia Ap:Kage | 2) KOHTpona Gep3e.

JpxaBHa KOHTpoja. - HajnexHu [IpXKaBHH OpraHd cy osnaitheHH f[a KOH-
TPOJHIIY KaKO Oep3e, Tako H Gep3aHCcKe MocpefiHHKe. 3aKoH 0 Gep3aMa opialhyje
HEKOIHKO JpXKaBHHX OpraHa jla KOHTpoimuly Oep3e H nocpenHuke. Hajpuim
JpaBHH opraH je CaBe3Ha Bi1ajia, KOja Y OKBHpY OINLITe KOHTPO/Ie IPHBPEe, BPIIH H
KOHTPO/Y Gep3aHCKHX KpeTaha. 3aKOHOM 0 Gep3aMa oHa je noceGHO opiairheHa fa
HMeHYje ApKaBHOT KOMecapa Ha CBakoj Gep3H, KOJH HeMOCPeJHO KOHTPOIHIIE BEeHO
nmocioBame (Wi 64. cT. 1).

HajBa)kHH]H JIp>KaBHH KOHTPOJHA OpraH je KoMecap, HaKO HHje XHjepapXHjCKH
HajBUIIIH opraH. OH HMa MPaBo J1a IPHCYCTBYje CBaKoj Oep3aHCKO] TPFOBHHH H CacTaH-
1IHMa CBHX opraHa Gep3e. ToM NpHIAKOM OH je oBnalllheH fa yKa3syje cBHM Oep3aH-
CKHM cyOjeKTHMa H OpraHHMa Ha NpOMycTe H HelPaBHIHOCTH y NMPHMEHH 3aKOHA H
akara 6epse (4. 64. ct. 1. u 2). KoMecap je IyXKaH f1a Ipey3Me Mepe 3a OTK/1abarbe
YOYEHHX HEelPaBHIHOCTH, aKO HX YITO30PeHH CYOjeKT HITH OpraH caM He OTKIIOHH (4L
64. cr. 3). Kpajma Mepa je oOycraBa Oep3aHcKe TPrOBHHE, KOJy KOMecap Mpeay3HMa
aKo je Gep3aHCKO MOCIOBake IPOTHBHO 3aKOHY. CTATYTy HJIH NpaBHIHMa Oep3e. HiIH
aKo KpeTatbe KypceBa yrpoxkasa ctabumHocT Oep3e. Komecap je myXaH ga o o0ycTaBH
TProBHHE OJIMaX 0OABECTH OpraH KOjH je Toj Oep3H H3[1a0 /I03BOIY 3a paj (4. 64).

OpraH KOjH je H30a0 J03BOAy 3a paf Gep3d y KOjoj je KoMecap 00ycTaBHO
TPrOBHHY JIY3KaH je la OJIMax H3BPIIH KOHTPONY HeHOr MocIoBaka (1. 66). Y Toj
KOHTPOJIH OH yTBphyje crpoBoberse 3akoHa, IpYTHX NpOMNHca H akaTa Gepse (4n. 67.
ct. 1). ¥ o6GaBbatby KOHTPOJE OpraH Kojer je Komecap 00aBeCTHO HMa IPaBo YBH[a
(nmperneama) y MOCTOBHe KHHre H JPYry AOKyMeHTauujy Gep3e (4na. 67. cT. 2).
MebyTHM, OH HeMa NMpaBo J1a 1TO3HBa 3a cachyllame Oep3aHcKe cTyKOeHHKe, jep TO

NPaBO KOJI Hac HMajy caMo cynoanﬁ). Hcra KoHTponHa oBnalthersa HMa, y OHOCY Ha

5. TlowTo je KOTallija NpOMET KOji ce 0fiBija y OKBHPHMa Gep3e, HHje jacHO IITa 3Ha4H Taj H3pa3
Y LHTHPAHOM YaaHy.
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Gep3aHcKe MOCpeHHKe H cyOjeKTe 3a KOje OHH Bpllle NOCIOBE, CAaBe3HH OpraH KOjH je
1ao o3sony 3a paj (4. 88. cr. 2). Taj opraH je 9aK jiy’KaH Jia HajMame /1Ba MyTa KOH-
TPOJHILE NMOCTOBabe GeP3aHCKOT NOcpe/iHuKa (. 88. ¢T. 1).

CaBe3HH OpraH KOjH je H3a0 103B0J1y 3a pajl 6ep3e 0THOCHO GeP3aHCKOT NMocpel-
HHKa oBJjaniheH je U 1a JIOHOCH MPOIHCce Ha OCHOBY KOjHX BPLLH KOHTPOJY HHXOBOT
nocaoBama (un. 69). AKO TOKOM KOHTPOJIe HAVIeKHH CaBe3HH OpraH YTBpIHM Jia je
Gep3a ofHOCHO Oep3aHCKH MOCPe[HHK ITOBpPEIHMO 3aKOH, APYre TPOIHCE HIIH aKTe
Gep3e, opnautheH je fa npeaysMe 3akoHoM npefBibete Mepe (wi. 68, 89. u 90). Te
Mepe HaJ[IeXXKHH OpraH MoXKe Jla npefy3me rpemMa Gep3aHCcKOM TIOCPEIHUKY U OHJla
KaJia je KOHTPOJIOM YTBP/IHO /1A je TOCIOBA0 Ha HAYHH KOJH YTPOXKaBa Heros DOHHTET
(un. 89. cr. 1). 3akoH npeapuba na ce Mepa npema Gep3u OJHOCHO OGep3aHCKOM
TIOCPETHHKY H3pHUe pellieheM Koje je KOHaYHO Y YIIPaBHOM IOCTYIKY (4. 68. cT. 2. |
qi1. 89. ct. 2). Ilpema Oep3iu HaJUIeXKHH OpraH MOXe J1a H3peKHe [IBe Mepe alTepHa-
THBHO: 1) 71a jo] HAJIOXH 12 y ofipeheHOM POKY YCKIIa[iH CBOje TTOCIOBAbE Ca 3aKOHOM,
NPYTHM NPONHCHMA H H-eHHM aKTHMA, WK 2) [a jo] IPHBPEMEHO O0YCTaBH paj, ajH
CaMO aKO OLIEHH JIa HeHO Jlalbe MOCN0Bakhe YIPOXKaBa HHTepece YUYeCHHKA Y BEeHOM
pafy. HapylllaBa paBHOTEXY TPXKHILTa HIH yrpoXaBa (pyHKIHOHHCae Oep3e (4. 68.
cr. 1). Tlpema Gep3aHCcKOM MMOCPeJHUKY HA[UDKEeHHU OpraH HMa Ha pacrofiaramby camMo
jelHy Mepy. a TO je Aa My HaJOXH fla yCKMaJH CBOje IIOCIOBAHkEe Ca 3aKOHOM Y
ocraBbeHoM poKy (91. 89. cr. 1). AKo Gep3a ofiH. BepsaHCKi TOCPE/IHHK Y POKY
OCTaBJLEHOM ¥ pellieby He OTKJIOHH HelpaBHJIHOCTH, 300r KOJHX je H3pedeHa Mepa,
OTHOCHO He TIOCTYIIH O 3aXTeBY HAJJIEXXHOT OpraHa, OBaj je AyXaH H opnaliheH fa
ony3me no3sony 3a pan (un. 70. cT. 1. 1 un. 90). Pelierse 0 ofy3uMamy I03BOJIE 3a pajl
je koHauHo (un. 70. cT. 2). HakoH Tora HaijexXHH OpraH rnokpehe nocrynaxk JHKBH-
nalHje HiTH cTevaja Oep3e ofH. Gep3aHCKOr MOCPeHHKA KOJ HaflJIeXKHOT TIPUBPETHOLr
cyna (um. 72.cr. 1. Tau. 4, un. 73. ta4. 1, um 90).

[Nopen OmMHcaHAX PENMpPEeCHBHHX Mepa, CaBe3HH OpraH KOjH je H3J1a0 J03BONY 3a
pan Gep3u OjiH. Oep3aHCKOM ITOCPETHHKY HMa MTPABO H JYXKHOCT [a NpeIy3nuMa H HH3
TIpeBEHTHBHHX Mepa. Hajnpe, riaBHa npeBeHTHBHA Méepa je HeH3[laBaibe JIO3BOJIE 34
pajl OBHM OCHHBa4HMa Gep3e OfiH. Gep3aHCKOr MOCPeIHAKA KOj| He HCIyHhaBajy NMporl-
ncaHe ycnoBe (ua. 19. u 4. 84). 3aTHM, HaJJIeXKHH OPraH je oBlalilheH H JyXaH fa
BOJM pErncTap M3JaTHX pelllera O J03BONH 3a paj GepsH, HITO MPAaKTHYHO 3HAUH
perucrap Oep3u (4. 19. cr. 3). Mcro To je Tpebano ga ce npeBH/IM H 3a Oep3aHCcKe
TIOCPETHUKE, jep Ce H OHH OCHHBajy MO cHcTeMy o3Bosie. CBaka Gep3a je ayXKHa fia, y
POKy 0fi 15 j1aHa Off laHa yIyca CBOT OCHHBaH-a y CYJICKH perucrap, IOCTaBH OpraHy
KOjH jOj je 1a0 03BOMNY 3a pajl H3BOJI U3 perucrpa (un. 23). Bepsa je. Hafiabe, Ay>KHa a
HCTOM OpraHy 3aTpaKH cariacHocT (opoOpeme) 3a CBaKO MMEHOBame [JUPEKTOpa,
H3MEHY YrOBOpa O OCHUBAMY, CTaTyTa HIH IPAaBHIA, H O[VTYKY O CTaTYCHHM IpOMe-
Hama (us1. 24). OHa je fiy>KHa 1a y POKY Of 5 faHa Of] flaHa yIuca HaBeICHHX IIPOMEHa
KOJI Cy/Ia IOCTaBH TOM CaBe3HOM OpraHy H3BOT U3 peructpa (4. 25). Hajsap, Gep3a je

6. Kowmcuja 3a Gepaancke nocnose y @ panuyckoj uMa  TO npago.
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JyXHa Ja 00e30e/ld peBH3H]y MOHIIbEr 0OpauyHa y CKJagy ca CaBe3HHM 3aKOHOM
KOjuM je ypebeHa pepusuja. M3Belrraj o Toj peBH3HjH, ca TOHIIBEM OOpPAaIyHOM H
H3BELITajeM O TOJIHIIEM TIOCTOBaky, Gep3a je Iy>KHa Jla IOCTaBH OpraHy KojH joj je
H3J1a0 10380y 3a paji # CaBe3HOM MHHHCTApCTBY 3a (pHHAHCH]e HajKacHHje 1o 15. jyna
Tekyhe rofguxe (un. 71). MicTa npaBria 0 peBH3HjH BaXe H 3a OGep3aHcKe MOCPeIHAKE
(u4n.93.cr. 1).

IMpuxBaheHH KOHTPOJHH CHCTEM, ca JIPXKABHHM KOMECApOM Y TJIaBHO] YIIO3H,
MOTHYe U3 repMaHckor npaga. [Toirro 3akoH o Gep3ama HHje perynancao yaory moc-
Tojehe KoMucuje 3a XapTHje Ol BpeIHOCTH, KOja je KapaKTEPHCTHYHA 338 aMEPHYKH
KOHTPOJTHH CHCTeM Oep3H, OcTaje HaM jeJHHO J1a ce HajlaMo Jia hie TO YUHHATH HOBH
3aKkOoH O XapTHjaMa O BPeHOCTH. Y CYNPOTHOM MOXEMO Jla OYeKYjeMO O30HIbHE
cykKoOe HaJlTeXXHOCTH H3Mehy KOHTPOJIHHX OpraHa ip)XaBe y 0BOj MaTepHjH.

Ha neBu3HuM (HoBYaHHM) U echeKTHHM Gep3aMa ofipebeHy yaory MoXe fia uMa |
Hapoyna Ganka Jyrocnmassuje (un. 37. c1. 2, wn.62. u 4. 86. cr. 2). Hajnpe, oxa naje
NOCIOBHEM OaHKaMa, OcHrypaBajyhHM pylTBEMa H [1OIITaHCKO] IITEIHOHKIIA Ccar-
JTaCHOCT 3a Gep3aHCKy TProBuHy (4. 86. cT. 1). Ha ocHOBY Te carlacHOCTH MTOMEHYTH
cyOjeKTH MOTY Jla CTeKHY 4JIaHCTBO Y (bHHaHCHjcKo] Gep3n (4. 37. cr. 2). [Ipyro, oHa
MOXe Ha hHHaHCH]cKOj Gep3H /1a HHTePBeHHIIE Ha CTPaHH MOHY/E HIH TPaXHe, pay
Ofip>kKaBama CTaOMIIHOCTH KypceBa (4. 62). McTy HHTepBeHIHjy MOXe J1a Npefly3Me
CaBe3Ha pXXaBa HJH pernyO/iHKa YaHHla Ha (PHHAHCH]CKO], almH H Ha poGHO] Gep3n
(4. 62). Y HMe ApXKaBe Ha poGHO] Gep3u 0GHYHO HCTYNA F-eH OpraH 3a pOOHE pe3epse
(ump. [IHpexi1inja 3a poGHe pesepBe KO Hac).

Koutpona Gepse. - CraTyrem Gep3e ce pery/Hille HaYyWH Ha KOjH Oep3a KOH-
TPOJIMLLIE NOCTIOBaMke CBOJHX CTyXOeHHKa | unaHoBa (wi. 20. ct. 1. Tau. 10). [Tpasun-
HMa Gep3e ce peryJHily YCJIOBH IOJI KOjHMa OHa Oo0ycTaBlba TProBHHY, fa OH ce
CNIpEYHJIO IIMEKYJaTHBHO KpeTame KaMaTHHX CTOMa, Kypca, OJHOCHO IieHa
TPXHIUHOT MaTepHjana Ha Gep3H (Wi 21. ct. 1. Tau. §). OmuTnM akTHMa Gep3e Mory
Jla ce peryJHily | Ipyra HTamba BbeHe YHYTPalllkhe KOHTPOJIE.

3akoH on 1994. rop. je, HNaK, HEeMOCPe[HO perynucao MoceGHe OGep3aHcke
cayXOeHHKe HajiUTeXXHe 3a YHYTpallby Gep3aHCcKy KOHTPOITY, Ha3uBajyhe HX "Gep3aH-
CKHM KOHTponopuMa" (us. 43. cr. 1. Tau. 4). OHu Mopajy na Oyfly 3anociieHs y Gep3n
Ha Heonpehero Bpeme. [lo3Bony 3a yueirhe Ha Gep3H HM H3[laje HBeH yIpaBHH 0160p,
y3 carJIaCHOCT KOMecapa, Kao IPXKaBHOT opraxa (4. 49). Bep3aHcK# KOHTPOJIOp KOH-
TPOJTHILIE pajl H MOHalllake YYeCHHKA Ha Gep3H. a HApOYHTO H3BPILIABAKkE HHXOBHX
oGaBe3a H opnaithewa. OH HMa NPaBO HEIOCPE/IHOTr YBH/A Y GPOKEpCKH [THEBHHK,
HaJIOr, 3aKJbYUHHLE H JIpyre AOKyMeHTe. AKO KOHTPOJIOp OlEHH [1a je MOTpeOHO,
MOKe Jla H3BPUIH H HAKHAJIHY KOHTPOMY Gep3aHCKHX HAaNOra, 3aK/bYYHHLA H IPYrHX
JIOKyMeHara y NpocTOpHjaMa 4iaHa Gep3e Ha Oep3H H Y HErOBOM MOCIOBHOM
cepuIUTy (4. 61). 3aKOHOM HHCY peryJHcaHa oBnalthera KOHTPONIOpa Ha NIpeTy3H-
Mame ofipeheHHX Mepa npema ciy>KOeHHI[HMa OfTH. WIAHOBHMA KOJI KOJHX Cy YOUueHe
HenpaBWIHOCTH. To OH, 3aro, TpeGano fa ce perynHiuTe akTuma Gepse. I[Toinro
3aKOH TpaXH CaryacHOCT [PXaBHOI KOMecapa 3a IOCTaBlbake Oep3aHCKOr KOH-
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TPOJIOpa, UHHH Ce [1a je 3aKOHOMaBall XTeO a Gep3aHC3KH KOHTPOJIOpH Oyly caMo
NOMOKHHIM KOMecapa, KOjH OH ra 00aBelITaBalH O CBHM YOUEHHM HeNpaBHIIHOC-
THMa.

BEP3AHCKHM CYBJEKTH. - OcobeHocT Hanler 3akoHa je y TOMe IITO
npensuba MHOWITBO Oep3aHCcKHX cyOjekara. Tlopel ocHHBava H aKiMOHapa, KOjH Cy
Beh objalmbeHn, 3aKOoH peryriile H Gep3aHcKe MOCPEIHHKE, YIAHOBE H YUECHHKE.

Bep3ancKH nocpeHALH. - Bep3aHcKH NOCPETHHLHA CY, 10 3aKOHY, caMO NMpaBHa
JHLA KOja Cy periHcTpoBaHa 3a Gep3aHCKy TPrOBHHY HIH NHocpefoBame (4. 74). Pas-
JHKYje ce BHILE HHXOBHX Bpcra (ui. 3). HajBaXXHHjH NMOCpeIHHILH Cy, MO 3aKOHY,
GaHke, ITolrTaHcka 1ITeJHOHHLA H OCHIypaBajyha JIpyllTBa, KOjH cy I00HIH cariac-
HocT HapojiHe GaHKe 3a Gep3aHCKy TPrOBHHY. Ka0 H HHBECTHLUHOHHA (DOHIOBH. 3aKOH
Tno3Haje u apyre Gep3aHcke nocpegHuke. To cy: 1) eckoHTHe hHpMe, Koje 00aBibajy
€CKOHT H PeeCKOHT MeHHIIa, 2) ToMOap/iHe (pEpMe, KOje 00aBIbajy 1oMGapH H peoM-
6apa XapTHja Ol BPeIHOCTH, TIJIEMEHHTHX MeTasa, YCKiaJullITeHe pobe Hiu pobe Ha
YTy 1O KOHOCMaHHMa, 3) XHpo-(hHpMe, Koje 00aBibajy NMocioBe 6e3roTOBOHCKOr H
KJIHPHHIIKOL TUIaTHOT NMpOMeTa, 4) 3aJl0XKHH 3aBOJH HIH 3ajlaracHHIle, KOjH [1ajy
KPEJIHTE Ha OCHOBY 3aJIOXEHHX MOKPETHHX CTBApH, 5) MeauHulIe, Koje, y3 Hammary
TNPOBH3Hje, KyIy]y H Mpofajy [eBH3e, BalyTe HIH 3JJaTHH HOBAlLl, HA OCHOBY JIO3BOJIE
HaJl7IeXHOT IPXKaBHOT Opraka, 6) OTKyNHe HpMe, Koje cy creliHjaaH30BaHe 3a OTKYI
lieJle eMHCH]e XapTHja Ofl BPETHOCTH H 7) OpoKepcKo-HIepcKe (hupMe, Koje ce CrelH-
janu3oBaHe 3a Gep3aHCKy TPrOBHHY HJIH MOCPeIoBame (W 3. CT. 2).

Bep3aHcKH Mocpe/iHHIM Ce OCHHBAjy HA OCHOBY OCHHBAuYKOr YTOBOpa y OONHKY
aK1[HOHApCKHX IpylITaBa. FbuxoBe akiHje fajy MpaBo Ha IUBUAEHITY H MOTY Jia Tiace
caMo Ha HMe (41. 75). Bep3aHcKOT NOCpeTHHKA MOTY Jla OCHHBAjy HCKJbYUHBO IpaBHa
nula. lbuxoB MHHMManaH Opoj Mopa fa Oyne TpH. M3y3eTHO, nocpeHHKa KOjH ce
caM0 GaBH OPOKePCKHM HadHHOM NOCIIOBakh-a MOTY fla OCHY]Y H HajMarbe [iBa (hH3HYKa
muua (un. 76). IIox je y ynopeHoM Gep3aHCKOM IpaBy MO3HaTa HOpMa O MHHHMAaTHOM
6pojy OcHMBaua 3a Gep3aHCKa [IPYIUTBA, [OT/]e jeé OrpaHMYaBare Kpyra OCHHBaua
caMo Ha NpaBHa JIHlia MOTITYHO HETIO3HATO. 3aTO HHje jacHO IIITa je Halll 3aKOHOaBal]
XTeO TaKBOM HOPMOM Jla TIOCTHTHe. AKO je XTeo f1a 06e30emu Behy OIFOBOPHOCT ¥
Oep3aHCKOM TIOCTIOBakY, 300r HaBOTHO Behe HMOBHMHE NMpAaBHHX JIMLA y OTHOCY Ha
H3HYKa, OHJla TaKBa 9y[lHa HOpMa He MOXe J1a OCTBapH Taj 1ia/b. M nipaBHa nHiia, Kao
B (pH3HYKa, He OAroBoapajy 3a o0aBe3e aKL[HOHAPCKOT JIPYLITBA y KOJEM CY aKLHO-
HapH. Beha ofroBopHOCT 3a 0GaBe3se JIpYLLTBa MOCTHXKE ce NPOITHCHBakbeM MUHUMA-
HOT' OCHHBA4KoOr KamuTana. ITo HalleM 3aKOHy MHHHMalaH OCHMBAaYKH KallHTaml y
HOBYaHOM JieJTy Mopa Jia u3HocH 300.000 auHapa 3a GpOKepCKH HauHH NOCTI0BaR:a, a 3a
munepcks HauuH 1.000.000 nuHapa (4. 84). ITopen Tora, Gep3aHCKH NIOCPEHHK MOpa
f1a 6yje KagpOBCKH H TEXHHYKH OCIIOCOOIbEH 3a yCNElIHO 00aBibatbe Gep3aHcKe Tpro-
BHHE OJJHOCHO I0OcpefioBama (4. 84. cT. 2). Haj3an, oH Mopa fla JoOHje H 103BOJy 3a
Pal Ol HaJIJIeX HOT caBe3HOT OpraHa, a 61 Morao jia ce ocHyje (4. 84. cr. 3).

Ha Ou noOuimH Ty AO3BONY 3a IIOCPEJIHHKA, H-EFOBH OCHHBaYH MOpajy Ja
HaJIJIEXXHOM OpraHy NojiHecy rnoce6aH 3axres, y3 crnejiehe NpHIIOre: yroBop O OCHHB-
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amy, CTATYT, MPaBHJIa, NOJIaTKe O OCHHBAYHMa H H-HXOBOM YJIOTY. MOlaTKE O PYKOBO-
JIHOLMMA Y NMOCPEITHHKY, H3jaBe OCHHBava ja he 3ak/byuHTH YrOBOpE O IOCIOBHO]
capajirH ca nocpeIHHKoM (17), 1okas fa he Gep3aHCKH NOCPeIHHK HMAaTH HajMakbe JIBa
GpoKepa 3anocieHa Ha HeofipeheHo Bpeme KOjH HCIyHaBajy 3aKOHCKE yCIIOBE, I0Ka3
HaJIJIE’KHOT CaBE3HOT OpraHa jla je Mocpe/IHHKOB OpoKep MOJ0XKHO CTPYYHH HCITHT H
JI0Ka3 J1a he nocpeHUK aa o0e30e/IH MIOCTOBHH IIPOCTOP, pauyHapCKy H TEIeKOMYHH-
KaunoHy ompemy (w1 85). Bauke, [lolTaHcka INTeJMOHHlA H OCHTypaBajyha
ApPYLITBA MOTy j1a ce GaBe TProBHHOM Ha Oep3H H 0e3 103B0J1e Ha[lIeXKHOT IpKaBHOD
opraHa, Mojl YclOBOM jla ¢y foOuaH caryacHocHoeT HaponmHe GaHke 3a Oep3aHCKy
TProBuHy (4. 86. ct. 1). [Ja On 10OHIN HeHY caracHOCT MOpa fa jo] [ofIHecy rnoceGaH
3axTeB, 3ajefIHO ca JIOKa3uMa O: 1) MoceOHOM OpraHH3allHOHOM fleny 3a o0aBlbake
MOCPETHUYKHX MOCTOBA i MoceGHO] eBHACHLH]H Y MOCTOBHUM KHHIaMa O MOC/IOBakby
TOT fiena, 2) KaJJpOBCKO] H TEXHHUYKO] OCNOCOO/LEHOCTH 3a 00aBbatbe MOCPEIHHIKHX
nocnoBa W 3) mnoceGHUM TpaBHAHMAa O pagy. KojuMa je ypeheHo oOaBmhame
NOCPEIHHUKHX TI0CTIOBA, a HapO4YHTO cIpeuaBame 370ynoTpede HeoOjaB/beHHX
nHcopmalmja (ui. 85. ct. 2).

Hcro npasHO nilie MOXe fa Oyfe OCHHBAY caMo je[JHOT 0ep3aHCKOT MOCpeIHHKA.
Bep3aHckH NMOCpeIHHK He MOXe Jla Oyle OCHHBAY Jpyror Oep3aHCKOr MOcpe[HHKa
(un. 77). U3y3eTHo, camo OGaHka MoxKe f1a Oylie OcHHBa4 BHIIIe Gep3aHCKHX Iocpefi-
HHKa, aJTH HajBU1LIe C je/IHOTpehMHCKUM Y/IeNIOM Y OCHOBHOM KallHTany cBakor Gep3aH-
cKor nocpejiiuka (4n1. 78).To cy yoOuuajeHa orpaHHyYaBajyha nmpaBuna 3a npaBHY
CrnocoBGHOCT Oep3aHCKHX NOCPEIHHKA Y yIIopeJHOM Oep3aHCKOM IIpaBy, Koja HMajy 3a
LIMJb CripedaBare Oep3aHCKHX NIpeBapa H 310ynorpeda.

IlpemMa pa3sHOBPCHOCTH Ipe[MeTa MocoBarkba Oep3aHCKH MOCPEHHIH MOy Ja
Oymy nBojakd. CrielHjanH30BaHu OCPEIHHLH CY OHH KOJH YYECTBY]Y CaMO Y TPTOBHHH
JEJTHOM BPCTOM TIpeIMETa, 3 MEILIOBHTH CY OHH KOjH ce 5aBe TPrOBHHOM PasHOBPCHHX
npeaMera (41. 79).

ITopen oGaBmara Gep3aHCKe TPrOBHHE OIH. IOCPeoBaia Yy H0j. Oep3aHcKH
NOCPEHHIH MOTY J1a 00aB/bajy H Apyre nociose. Tako, OHK MOry fa: 1) npyxajy caBe-
[laBHe ycryre y Be3H ¢ eMHCHjOM H TPTOBHHOM edekaTa, 2) fa 4yBajy edpekre, 3) aa
ynpasibajy noprdembuMa edeKaTa 3a pauyH CBOJHX KIHjaHaTa H 4) 1a Bpllle ApyTe
ycayre y BesH ¢ TproBuHoM edpekTnma (4. 80). OBa HOpMa ce yTTaBHOM OJTHOCH Ha
(pMHaHCH]CKe TOCPeIHHKe, Majla je Moryhe jla ciMyHe ycniyre rpyxajy H poOHH
MTOCPEIHHIH.

3aKoH pa3nukyje OPOKepcKH H JHIEPCKH HAUHH MOCI0Bamka IIocpeIHAKa. Maja
HX HeTayHo Jlechunuite (1. 81). ITon GpokepcKHM HAUHHOM TProBHHE 3aKOH MOJpy-
3yMeBa obaBibatbe MOca0Ba y Tyhe HMe H 3a Tyh pauyH, IITO ce MOXKe MPHXBAaTHTH ca
CTAaHOBHIITA Haller npasa. Mnak. y aHTI0CaKCOHCKOM MNpaBy OpoKep MOXe Ja
nocityje H 'y cBoje HMe, a 3a TybH pauyH, IIITO 3HaUH Ka0 Halll KOMHcHOHap. [lunepckn
HAUHH TPrOBUHeE je. 110 3aKoHy, "00aB/bame MOCPeJHHUKHX I10CI0BA Y cBOje HMe 1 33
CBOj pauyH, y3 OCTBapHBame pa3nuke y uUeHH" (4. 81. cT. 2). ¥ aHII0CcaKCOHCKOM
npaBy Aunep He 00aB/ba NMPBEHCTBEHO "MOCpefiHHUKe Mocnose", Beh Tpryje (mpe-
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npopnaje). O, MebyTHM, MOXe 1 J1a nociiyje Kao OpoKep, aKo My ce 3a TO yKaXe TIpHJI-
HKa, Kaja Haniahyje GpokepeKy MPOBU3H]Y Off KiHjeHTa.

3akoH o Gepsama o 1994. rop. fo3Bombaea a Gep3aHCKH MOCPEHUK KOJH HHje
ynaH Gep3e TPryje OfH. Mocpejlyje Ha HBeHOM cOGOIHOM BaHOEp3aHCKOM TPXKHILITY
(un. 82). Tume ce mpoumpyje Kpyr cyOjekata Oep3aHcke TpropuHe. [loceGHo
OCET/BHBO TIHTAKE j¢ MpaBo unaHa Oep3e fa Tpryje Ha BaHOEpP3aHCKOM TPXKHINTY.
Hain 3akoH Ty npeasuba fia cBaku Gep3aHCKH 1TOCPE/IHUK (GHITO f1a je unaH WIH He)
HMa MPABo J1a 3aK/kyuyje "yroBope O Mpofaji y OKBHPY cloCOIHe BaHGep3aHCKe TPro-
BHHE, aKO HMa TMocebaH OpraHH3alHOHH JIe0 H aKO Yy MOCJOBHHM KibHraMa obe30e[H
noceGHYy eBHJICHIH]Y MOcaoBama Tor jema” (4. 83. c1. 1). Takse yroBope je mocpef-
HHK JTyXaH J1a eBHIeHTHpa Ha Gepsu (4. 83. cr. 2). Huje jacHo 1a i je 3aKOHOfaBall
OBJle MHCIIHO caMO Ha Tako3BaHo "Tpehe Tpxuire" y Gep3d. HIH Ha LETOKYIHO
TP KHILTE BaH Gep3e. AKO je MUCIIHO Ha NPBO, LIATHPaHa HOpMa je GHia HenmoTpebHa,
jep je HopManHo f1a Gep3aHCKH MOCPe[IHHK MMa NpaBo fla y cBojoj Gepsu Tpryje Ha
CBHM H:EHHM TPXKHINTHMA., AKO je MHCIHO Ha JIPYro. OHJa cé pagyu O KpYITHOM
opnalrhery Oep3aHCKHX MOCPE[HHKA, TIOTOTOBO OHHX KOjH Cy UNaHOBH Heke Gepae,
jep HM ce y VYIOpeJHOM TpaBy OOMYHO OrpaHHyaBajy NpaBa Ha BaHOEpP3aHCKO
MOCIIOBAE.

3a cBoje obaBe3e y NpoMeTy Oep3aHCKH TNMOCPEIHHK OrOBapa 11eJIOM CBOjOM
HMOBHHOM (TOTNyHa ofroBopHocT). MebyTnm, 3a merose obape3e MOry fa Ofro-
Bapajy ¥ aklHOHApH. aKO fiajy "HeONO3UBY H3jaBy fa he Ha NPBU NO3UB H3MHPHUTHU CBE
HheroBe obaBe3e M3 JHIEPCKOr HaunMHa TpropuHe" (Ge3ycloBHO jeMcTBO). Y
obaBlbamky M[ENEPCKOr HaYHHA TProBHHe OEp3aHCKH IOCPEIHHK MOXe [a HMa
"OTBOpeHe CTaBKe HajBHLIE IO JIECeTOCTPYKOL H3HOCa HOBYAHOT [lejla OCHOBHOT Kalli-
Ttana" (w1 87). [ToMeHYTO OorpaHHvere JIHIepcKor HauiHa TPrOBHHE je KapaKTep-
HCTHYHO 3a Gep3aHCcKa 3aKOHOABCTBa OMBLIMX COLHJaTHCTHUKMX 3eMaiba, KOja He
Mory Op30 fa ce OTpecy aiMHHHCTPAaTHBHHX (HEEKOHOMCKMX) OTrpaHHuYerma Y
TproBuHH. M3rnena a 3akOHO/IaBLH Y TAKBHM 3eMJ/baMa He MOry jOlll Ia cXBaTe /1a je
PH3HK cTeyaja Gep3aHCKOT JIPYIITBA, IIOCTIOBHY PH3HK KOjH c€é MOpa MPHXBATHTH, jep
ce He Moxe mH30Oehu. MHoro 6u 6uno edHKacHHje fa je 3aKOHOHaBall IIpeBHIE0
yCIOCTaBbarke 00aBe3HOr (hOHa CHTYPHOCTH Y CcBaKOj Oep3H, H3 Kora OH NOBEPHOLHR
TPOMNAor IiJiepa MOLJIM Jla HAMHPE CBOja OTPaXHBakba, KOja HHCY MOIJIH f1a HAMHPE
M3 cTevajHe Mace.

Ha cBa nurama 0 Gep3aHCKHM NMOCPEJIHHIIEMA KOja 3aKOHOM HHCY ITOceOHO per-
YIHCaHa, aHAJIOTHO ce IMPUMERY|Y 3aKOHCKE HOpPME O HCTHM IHTAaHmHMa Y BE3H ca
Gep3ama (YrOBOp O OCHUBaM:y. CTAaTyT. NpaBuia, MOCTYNAaK 3a H3JlaBamke [JO3BOJIE 34
pajl, OCHHBAa4YKa CKYIMIITHHA, NPecTaHaK MOCPe/IHHKA, PeBH3Hja, NPaBHU cyOjeKTHB-
HTET ¥ YIHC Y CYJICKH perucrap; Bujl. wi. 93.cr. 1).

OBo 1ITO 3aKOH YOMIUTE HHUje peryaucao y Be3n ca Gep3aMa H yunameHHM Gep-
3aHCKHM JIPYLITBHMA jecTe NMpoOlieM KOTHpaa HHXOBHX aKlija Ha Gep3aHCKOM
TPXKHIITY. Y YIOPEJHOM IIpaBy je TProBHHA akuujaMa came Oep3e Ha HeHOM
TPKHUIITY 0OMuHO 3a0pameHa. Takobe, Oep3e Hajuenthie, CBOjHM aKTHMa, 3a0pamyjy



52 ITpaso 1 npuspena 6p. 7-8/95.

KOTal{Hjy aKlHja CBOJHX YJ1aHOBa Ha CBOjeM TPXKHIITY, 360r Moryhux 3noynorpeta.
AKO TaKBY KOTallH]y H JIO3BO/baBajy, OHJIA Je CBAKOM UIaHy 3a0pareHo JIa yuecTByje y
KOTal|] i CBOJHX aKiHja. FbeHo opraHH3oBame ce NoBepaBa HIIH 110ceGHO] Gep3aHCKO]
CIIy>KOH HITH HE3aBHCHOM YJIaHy, IOJI CTPOTHM YC/IOBHMa | HaI30pOM.

Ynanosu. - Unan Haumx Gep3n MoXe f1a Gyale caMO NPaBHO JHIIE KOje je pernc-
TPOBaHO Kao Gep3aHCKH MOCPEIHHK H KOjH HCIyHaBa yclIoBe NpefaBHbeHe BHXOBAM
cratytuMa (un. 37. 3akoHa). M3y3etHo, Gauka, [loimancka HITEIHOHHIA W OCHT-
ypaBajyhe IpyiuTso Moxe fia 6yjie YnaH Hallle (hHHaHcHjcKe Gep3e, ako 100H]y carmac-
Hoct Hapojive GaHke 3a Gep3aHcKy TprosuHy (4i. 37. cT. 2), HaKO OHH HHCY
PETHCTPOBaHH Kao Gep3aHCKHU Nocpe/HuLH. To, MebyTHM, He 3HaYH [1a je Gep3a fyKHa
fa npuMu GaHKy, ochrypasajyhe pyiiTBo H IToluTaHcKy HITEIHOHHILY Y CBOje YilaH-
CTBO, YHM OHH JI0OHjy carnacHocT HapopHe GaHke. Mcro Baxm H 3a Gep3aHcke
nmocpeiHuke. [1a 6 NoMeHyTH cy0jeKTH NOCTANH 4IaHOBH Gep3e, TIOTPeOHO je fla heH
ynpaBH# oa0o0p JOHece TaKBY OUTYKY (Wi 38). McTo BaXK H 3a NpecTaHaK YIaHCTBa
(un. 38. cr. 1). Ontyka o CTHIAKY H ryb/berby CBOjCTBa Gep3aHCKOr 4ilaHa o0jaBibyje
ce Ha Gep3aHckoj Tabnu (ui. 37. ¢T. 2). YCIOBH H HAYHH CTHL@kha H NPECTaHKa YIaH-
CTBa, Kao H paBa 1 00aBe3¢e YIaHOBa IETa/bHO CE PEry/HLITe cTaTyToM Gepae (. 20.
ct. 1. Tau. 6).

OcHOBHO 1paBo cBaKor 4iaHa Gep3e je 1a Mocyje Ha BeHOM TPXKHLITY. 3aKOH O
1994. rop. My paje w npaso KopHithema cl10GOJHOT Gep3aHCKOr NpOCTOpa H
pacnionoxuse Gep3aHcke onpeme (4. 40). Ynan Gepse HMa NpaBo Ja H3 pefia LA
3anocIeHHX Ha HeofipeheHo BpeMe HMeHYje MHile onaltheHo 3a Gep3aHCKy H BaHGep-
3aHCKy TProBuHy (4. 39). OBjie HHje jacHO J1a JIM je 3aKOHOJaBall MHCJIHO Ha CTAIHO
3aM0CTIEHO JHlle Y Oep3H HITH KOI YlaHa. AKO je MHCITHO Ha cly>kOeHnKa Gep3e, OHIa
je To BpJIO ONlacHa HOpMa, HeyoOHYajeHa y yOpeTHOM npaBy. Y yIiopeHOM Gep3aH-
CKOM TIpaBy je OOHYHO Gep3aHCKHM clyXGeHHIIMa 3a0pambeHo 1a HCTOBPEMEHO Ha
Gep3aHCKOM TPXKHILTY pajie Kao cy:KGeHHIH 4IaHOoBa, 360T IHPOKHX MOryRHOCTH
Gep3aHCKHX IpeBapa, KOje OHH MOTY Y TOM CBOJCTBY J1a H3Bpiile. AKO je 3aKOHO/IaBall
MHCJIHO Ha CTyXOcHHKa 4/laHa, OHla TO HHje Tpebano moceGHO fa ce HCTHYE Y
3aKOHy. jep YJ1aH, Kao NPaBHO JIHIe, MOXe Ja MOCITyje caMO NMPEKO (hH3HYKHX JIHIIA,

OcHoBHa y>XHOCT 4J1aHa je f1a Oep3H M1aha roIuiIky YiaHapHHY H IPOBH3H]Y 3a
CBaKH 3aKJby4eHH Oep3aHCKH Mocao. YaHapHHa H MpOBH3Hja ce yTBpbyjy H mnahajy
TOJ ycioBHMa YTBpheHHM Oep3aHcKHM npaBunuMa (4i. 41. u un. 21. ct. 1. Tag. 7).
OcuM Tora, CBaKH 4flaH je JIyKaH Jla caBecHO 00aB/ba CBOje NMOC/IOBe y Gep3H, jia ce
NPHAPXaBa BEHOT YHYTPAIIIker pefia i akarta H Jla He 3710ynoTpe6/baBa HeoOjaBbeHe
nHchopmalje (4. 42).

YuecHnii. - OHO 1ITO 3aKOH Ha3HWBa "yvecHHLMMA Ha Geps3u”, Tpebano OH na
Oyny hu3nyKa nulla, Koja Ha Gep3aHCKOM TPXKHILTY 00aBibajy MocioBe 3a Gep3y HIH
weHe unaHoBe. ITocTojn BHllle BpeTa yuecHHKa (un. 43): 1) "Gpokepu Gepse", Kao
THlia 3anocjieHa Ha HeofipeheHo BpeMe y Gep3i, oBnaitheHa 1a y4ecTByjy y Oep3aH-
CKOJ TPrOBHHH, 2) "GpoKepH YnaHoBa Gep3e”, Kao JHI@A Koja ¢y Gep3aHCKH YIaHOBH
OBJIACTHJIH 32 Gep3aHCKy H BaHOep3aHCKy TProBHHY, 3) "He3aBHCHH GpOKepH", Kao
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JHLA Koja cy Oep3aHCKH NOCPeIHHIM (4TaHOBH HIIH HEUIAHOBH) TIOCTABHIIH CaMO 3a
BaHOep3aHCKY TPrOBHHY (Tj. caMo 3a T3B. pyro u Tpehe TpxuiuTe Gep3e). 4) Gep3aH-
CKH KOHTPOJIOPH, Ka0 CTaTHO 3anocieH cnyxOexutin Gep3e, uju je monoxaj Beh
oGjallltbeH, H 5) MOCETHOLH (HMP. HOBHHAPH H PasHH 3HATHXXE/LHUIM M TOCTH ca J103-
BOJIOM 3a NPHCYCTBO Ha Oep3n). CBH noMeHyTH GpoKepH cy 1Mo 3aKoHy "perucrpo-
BaHH OpOKepH ", 4Hja ce npaBa # o0aBese ypebhyjy moceGHUM NMpaBHIHHKOM Gep3e (W1
43. c1. 2). [Topen mHx, 3aKOH NOMHEbe H "c1000/IHe HeperncTpoBaHe Gpokepe”, KOju
cy oBiaurheHH Jla y4ecTBY]y Ha T3B. CIOOOJHOM (HeperyJaHcaHOM) BaHOep3aHCKOM
TPXHIITY y OKBHPY Oep3aHCKHX NPOCTOpHja | Ge3 103BoJe ynpaBHOr ofgbopa Gep3e
(4. 57. cr. 2). Y crBapH, ydecHHUM Ha Gep3H Cy, H3y3eB NMOceTHJALa, Gep3aHCKH
cyXOeHHIH, GHITO /1a Cy ciiyKOeHHIIH came Gep3e, BbeHHX YIaHOBa HITH Hey'WJamheHUX
Oep3aHCKHX I0CPeIHHKA.

Craryc yyecHHKa Ha Gep3u cTHUe ce oOHjameM JJ03BOJIe 3a TPrOBHHY HIH 3a
TIPHCYCTBO Off BeHOT YNPaBHOT 0I00pa, a Ha MHCMEHH 3axTeB (4. 44. cT. 1). YnpaBHH
onbop MOXe J1a OBJIACTH JHPeKTOpa Gep3e Ja u3fiaje 103BONY MOceTHOLMMa (Wi1. 49).
Ycn0BH, KDHTEPH]YMH H JOKyMeHTallHja 3a NpHjeM TNOjefHHHX YYECHHKA, HHXOBA
npaBa H o0aBe3e, Te pa3jIo3H 3a BHXOBO HCKIbyuee ("3a6paHy NpHCcyTBa") JeTa/bHO
ce ypebyjy craryrom Gep3e (un. 20. cr. 1. Tau. 7. u 8). ITpaBunuma Gepse ce, nopen
TOra, IeTalbHO ypehyjy YclI0BH Koje MOpajy fia HCIyHe JIHLa Koja y4ecTBYjy y OGep3aH-
CKO] TPrOBHHH, IIpaBHJIa O BHXOBOM TIOHAllIaky H Mepe 3a BHXO0BO KpllIehe (eTHIKH
KOJIeKC), Te YCJIOBH M HaUHH Ha KOJH YYEeCHHIH OAroBapajy 3a oGaBese Gepse (un. 21.

cril.1a9.2,12. n 13)7). Cam 3akoH ce OrpaHHYHO Ha ofjpebHBame caMo yciosa 3a
U3[aBame JI03BOJe 3a TProsuHy Opokepuma. To cy MOCTOBHA CHOCOGHOCT H
HeoCyhHBAHOCT 3a KpHBHYHa JleJia IPOTHB HMOBHHE, (hasicHhHKOBakbe HOBLIA, XapTHja
O]l BPEJHOCTH, NevyaTa M HMCIpaBa, Te yTajy nopesa (um. 44. cr. 2). Y nossonu 3a
TPrOBHHY MOpajy Ja ceé H3pPHUYHMTO Hapelly opnaiihera 3a 00aBbarbe MOjefHHHX
oOGnHKa TprosuHe (4. 44. 1. 3). Hitje jacHo Ha Koje o6iHKe TprosuHe ce Muciu. [1a nu
ce MHCIH Ha Oep3aHCKy M BaHOEp3aHCKY TPrOBHHY, HJIH Ha TPrOBHHY HOBLEM,
JeBH3aMa, IUIEMEHHTHM MeTallHMa, epeKTHMa H poOoM. Bpokep Koju je mo6uo J103-
BOJy o0aBe3aH je fa oMax MHCMeHO OOCaBecTH YNpaBHH Of6Op Gep3e O CBaKOj
TIPOMEHH YHH-EHH1IE Ha OCHOBY KOJHX MY j€ J03B0/Ia H3jlaTa (HIp. Kajja YiaH MPOMEHH
cBOM OpoKepy IlpaBa, ob6aBe3e H 0)11‘013oymor:m)8 5

3aKOH cafipXKH U HEKa MpaBKJia O TpaBHOM IT0JIOXKajy cBakKe Bpcre Opokepa. Tako
OH TipefBuba na Opokepu Oep3e "Bofe Oep3aHCKH JHEBHUK, 00jaBibyjy Oep3aHcKy
LieHy TPXKHIIHOT MaTepHjana U rocpeflyjy y 3ak/byuHBamy yroBopa o Npofiaju u3meby
Opokepa 4naHoBa Oep3e 3a Oep3aHckuM nyaroM" (4. 59). 3akoH npesrba BUXOBO
MIOCTOjalke M MOcpeioBamkhe H3Meby dnmaHoBa Gepse caMoO Ha HWeHOM Gep3aHCKOM

TPKHINTY, 4 HE H Ha BaHOEP3aHCKHM TPXHIITHMA (PEryIHCaHOM HITH cnoﬁononou).g).

7. O oproBOpHOCTH YNaHOBA M yuecHHKa je Beh GHIO peud y feny o ofroBopHocTi 3a oGapese
bepse.
8.  Yn. 50. Bakona
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Cpaka Oep3a Mopa Jla HMa HajMare TpH OpoKepa ¢ NMOTOXKEeHHM CTPYYHHM HCITHTOM
(un. 10. c1. 4). BakoH o6aBe3yje H Opokepa Gep3e fa foOHje J03BOMY 3a TPrOBHHY Of1
ynpaBHor of6opa (11.44). To 3Hauu 1a HHje CBAKH cMyXOeHHK Oep3e HCTOBPEMEHO H
mHheH Opokep. Beh caMo oHaj Kora H3abepe ynpaBHi o100p.

Csaku unaH Gep3e MOpa Jla UMa CBOT cykOeHHKa ("Opokepa") y Oep3H, Ipeko
Kora rociyje Ha WeHWM TpkuiutiMma. [la O6# Opokep unaHa JoOHO [03BONY 3a
TPrOBHHY O ympaBHor ofbopa Oep3e, WiaH MOpa Jla NPHJIOXKH Y3 CBOj 3axTes: 1)
OJTYKY O HMEHOBamYy OpoKepa, KOji he y ’heroBO HME H 3a HerOB pauyH TProBaTH Ha
Oep3H. 2) "Heonmo3uBy H3jaBy 1a OpoKep cBe oOaBe3e Koje NMpey3HMa IIPHXBaTa Kao

cBoje” 10) 3) nokas f1a je GpoKep MOCIOBHO MOYy3/1aH H cTpyyaH (ui. 45. c1. 1). Kao
JI0Ka3 OPOKepoBe MOY3/1aHOCTH H CTPYYHOCTH yNpaBHH O00p MOXe, M0 3aKOHY, Ja
MPHXBATH (aITEPHAaTHBHO): 1) Ge3ycnOBHY rapaHLujy WIH aKlenTHpaHy G1aHKO MEH-
HIy HITH aKUENTHH Halor HeKe OaHKe yuiameHe y Oep3y. 2) HOBYAaHH [IEMO3UT Ha
pauyHy Oep3e y H3Hocy of 450.000 quHapa Mo J03BOMH, HIH 3) MHCMEHY H3jaBy Haj-
Mame TpH GpoKepa ¢ HajMakhe TPOTOIHILIBOM J03BOJIOM 32 TPrOBHHY Ha Oep3H. KOjOM
HEOINO3UBO TBpPJe fa je TNpe[sIOKEHO JHle MOY3[AaHO H CTpPy4YHO 3a Oep3aHCKy
TPrOBHHY H Jla merobe o0OaBe3e NpHXBaTajy Kao cBoje (wi. 45. cr. 2). Ilomenyre
HCIIpaBe | [ENO3HUT ¢y BHIlle cpefcTBO 0be30ehema obaBe3a unaHoBa y Oep3aHCKHM
TIOC/IOBHMA, HETrO JIOKa3u GpoKepoBe MOCAOBHE ITOY3[1aHOCTH H CTPYYHOCTH. To 6H
Tpebano fa ce [okKasyje YyBepemeM O [OJOXEHOM CTPYYHOM HCIHTY H
HeocybuBaHocTH. 3aTo je 610 Gorbe f1a je 3aKOH NpeIBHAEO J1a Ce Off THX rapaHLHja |
JIeno3KTa cTBapa (PoH)I CHIypHOCTH Oep3e 3a Cllydaj NPOMacTH HEKOT BeHOT YiaHa.

AKO ycBOjH 3axTeB 4saHa Oep3e, ynpaBHH 000p MOXe OpOKepy [ia H3/la 103BOJIY
Ge3 orpaHHyerha HITH ca orpaHudermHMa (un. 46. cr. 1. Taksa ofntyka ce o0jaBibyje ¥
feplaHCKMM HOBHHaMa M OIJialllaBa ce HajMame JleceT paJiHHX JlaHa Ha Oep3aHCKOj
tabnu (un. 46. cr. 2). IloroM ce Opokepy H3fmaje ciyxkOeHa JerHTHMalHja C
thororpachujoM H THYHUM MOCTOBHEM GpojeM (1. 46. cT. 3). JlernTHMAalH]a je LpBeHe
6oje, ako je Ge3 orpaHHuera, a felne, aKo je ¢ orpaHHdewnaMa (411. 46. cT. 4). Bpokepy
unaHa Gepe3e A03BOMNA MpecTaje j1a BaKH: 1) HCTEeKOM pOKa BaXKema, 2) MHCMEHHM
OIO3HBOM OJI CTpaHe 'WiaHa, 3) W3MEHOM HJIH MPECTaHKOM HEKOr yCJIOBa 3a HeHO
H3aBarbe, 4) OUIYKOM O Oy3HMalby Ofl CTpaHe ynpaBHOr o00pa H 5) Ha 3axTeB
camor Opokepa (ui. 48). 3akoHOM je Tpebano fia ce NMpeABHAH H cMPT Gpokepa H
MpecTaHak 4jaHa. Kao pa3fior 3a NpecTaHaK BaXKera [03Boe.

9.  Yn.55. 3akona.

10. Ospe ce BepoBaTHO pajit O OMALILH 3aKOHOMNHKCala, jep On ymecTo GpoKepose H3jaBe Tpebano
fla ce paf O u3jaBH unana Gep3e. AKO UHTHpaHAa HOPMA HEMa OMAUIKY, OHJa j€ OHa NpaBHO
Gecmucaena. ITo tauku 1. crapa 1. ueTor unaHa, GpoOKep je 4MaHOB 3acTYNHHK, jep pamn y
HEroBo MMe 1 3a eros pauyn. ITo 300 3a oGapese u3 yropopa Koje 3aKkbyul 3acTyNHHK ca
Tpehum nKileM HemocpeHo OAroBapa 3acTynanu, Tj. uman (un. 85). Ako Gi, npeMa UHTHPaHO]
HOpMH, GpPOKep NMPHXBAaTHO Kao cBoje cBe o0aBe3e H3 MOCTOBA KOje je 3aKbYUHO ¥ 3acTynamy
yiaHa, TO OM 3HAYMIO la YNaH 3a ILHX HE OAroBapa, HaKO Cy OHE 3aCHOBAHE 3a ILeroB payuyH.
Tume Oy ce pymnna yena KoHUENUMja 3aCTyNamba o0AHTAUMOHOT pasa.
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bpokep unana Gep3e MOXe Jla 3aK/byuyje YrOBOpe Ha CBHM TPXKHIITHMa Oep3e
(un. 55-57). Ha T3B. npBoM TpKHIUTY. Tj. V "Gep3aHCKO] TPrOBHHH", OH MOXe f1a
3aKJbyuyje YTOBOpe O NMPOJIajH 3a MyATOM. Y3 wiH Ge3 nocpejioBama Gpokepa Gepse”,
HJIH H3BaH MyJTa, i caMo ca GpoKepHMa JpyTHX unanosall), ¥ OKBHPY peryjHcaHe
BaHOep3aHCKe TProBHHe (T3B. IPYrO TPXKHINTE) OH MOXe /la 3aK/bydyje yroBope ca
OpOoKepHMa APYIAX YaHOBa M ca He3aBHCHHM OpOKepHMa, a y OKBHPY CIOGO/THE BaH-
Oep3aHCKe TProBUHe (T3B. Tpehe TPXKHINTE) H ca HEpeTHCTPOBAHHM CIIO00HUM Gpo-
kepuma (. 60. ct. 1). Bpokepn unaHoBa cy JIy:KHHU jla y Oep3aHCKO] H peryiHcaHoj
BaHOEP3aHCKO] TPrOBHHH HCTOBPEMEHO CaolIUTaBajy IMOHYAy H TpaxXmky 3a
ofpebeHnM npevMeToM KoTaiije (4. 60. ct. 2). Ha 3axTeB KoMecapa win Gep3aHCKOr
KOHTpO/IOpa OpOKepH ujaHOBa Cy Jy>KHH Jla KyIle HIu npopajy ofapebenn npeamer
KOTallHje, pajiH ofipXaBama cTa0HIHOCTH Kypeesa (4. 60. ct. 3). Ilocneawmom HOp-
MOM 3aKOHOJaBall je XTeO fla peryuiTe TpxXuliHe (Gep3aHcke) cHaGfeBave (EHT.
market makers). MebyTum, TpXHIIHE cHabieBaun Ccy, y YMOpeAHOM Gep3aHCKOM
NmpaBy, Ay’KHHU CaMO Jla CHH3e HajHIKe NMPOJlajHe H ITOBHCE HajBHILIE KYNOBHE KypceBe,
3a MPONMCaHH Mald IPOLEHAT, Ha 3axXTeB Oep3aHcKe yIpase, y CHTyallHjH Kaja 360r
HHXOBE BEJIHKE pa3jiike ]'lOCTDjI‘I OJICYCTBO KOTaU,Hje OHPEbCHOF npeaMeTa. Oun HHCY
AyXKHH Jla o OO KOjO] LieHH Kylle WIH Mpofajy NpeiMeT KoTalHje W ja TuMme
TNpeTpIie BeJHKe ryOHTKe.

Ha wu3pgaBame W IpecraHak [I03BOJie 3a TPIOBHHY He3aBHCHHX Opokepa
TIPEMERY]Y Ce HCTe 3aKOHCKE HOpMe Koje Bake 3a OpoKepe unaHoBa (Wi 47). JennHo
je pasnHKa y TOME LITO je HeyulameHH Oep3aHCKH IIOCpelHHK [yXaH ja Oep3n
MOMOXH "rapaHuujcKy geno3ut" y u3Hocy off 900.000 nuH. 3a cpakor Opokepa. Hesa-
BHCHH OpOKepH HMajy NPAaBo J1a MOCIYjy caMoO Ha BaHOep3aHCKUM TPXKHIITHMA (1. 56.

1 57). Bbuxosa cnyxOeHa ernTUMalinja je LpHe 60je, ca Ha3HAKOM poKa aaxeu:alz).

3aKoH J103B0/bABA Jla Ha T3B. TpeheM TpKMIITY ("HeperynncaHa BaHOep3aHCKa
TProBuHa") NMOCHY]y "HeperncTpoBaHK co6GoiHu Opokepn” (Wi 57. c1. 2. 1 3). Fbuma
HHje noTpeGHa J03B0OJIA yNpaBHor oji6opa Gep3e. JeguHa TyXXHOCT UM je fia oOaBecTe
Gep3y O CBAKOM MOCITY KOjH CY 3aK/bYUH/IN Y BbeHHM IIPOCTOpHjaMa.

Omnucann cHcTeM Oep3aHCKHX YYECHHKa MHOro nojceha Ha repMaHCKH.
Hapounro "GpokepH Gep3e” HamHye Ha HeMauKe KypcMakiepe. Pasmika je y ToMe
LITO Cy KYPCMAaKJIEPH IPXKABHU CITY>KOEHHIH, KOJH HMajy MOHOIOJN [OCPE/IoBamka Ha
3BaHHYHOM Oep3aHcKoM TpxKuinTy. Hain Gpokepu Gep3se ¢y HeHH, a He APXKaBHH,
clyxOeHNLHN, KOjU HeMajy MOMeHYTH MoHonon. OcHM TOora, KypcMakIepH HMajy
JeTa’bHO peryiucaHa npapa 0 o0aBe3e y 3aKOHY. KaKO OH OMITH 1IITO HE3aBHCHH]H H

11. 3Bakou osfie HeucrmpaBHO npeasiba na Gpokepn MebycoGHO 3aKibyuyjy YroBope, YMECTO Ja
jacHo Harnack f1a GPOKepH KOJH cy 3aKJbYUHIH YTOBOP MOpajy /1a 3acTylajy pa3nHuHTe YlaHoBe.
AKO ce akTHMa Oep3e 3aKoHOaByeBa rpelika He OTKIOHH, MOJKE la ce JlecH fia IBa HIH BHIIE
Gpokepa ucTor ynaxna MebycoGHO Kynyjy H pofiajy onpebeHn npeiMeT, y HaMepH fia KOJ Apyrux
CTBOPE NPEACTABY O HElrOBO] KHBO] KOTALHH, HITH 1a MY BEIITAYKH NOBHCE HIH CMalbe KYpC.

12. Peryaucame Goje Gpokepope NeruTHMallije cBAKaKo HMje 3aKOHCKa MarepHja, mopej Hu3a
BaKHH]HX NHTaMa, KOja HHCY peryaucata.
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HENpHCTpacHujH y Gep3aHckoM npomeTy. HapounTto uMm je 3aGpameHo jia Tpryjy Ha
Oep3u 3a CBOj pauyH. f1a ce OaBe jOlll HEKHM 3aHHMarbeM WM 1a Oyay 4JIaHOBH GHI0
KOr TproBaykor jpywrsa. OBakBe HOpMe Halll 3aKOH He CcaJipXH. IITO cTBapa
LIHPOKe MOTYRHOCTH 3a 310y1n0Tpebe, aKo Oep3a cama, CBOjHMa aKTHMa, He peryJTHIie
JlleTabHO MOJ0Xaj cBojux OpoKepa.

INPECTAHAK BEP3E. - Bep3a ce racu y cnefiehum ciydajeBima: 1) ako meHa
CKYMIUTHHA JIOHECE TAKBY OIUIYKY. 2) aKo joj 6poj aKlHOHapa MajHe HCIMOI Mpor-
HCAHOT MHHHMYMa (8). a OHa He ycre /1a y pOKY OJf TPH Mecelia TIOMyHH ypaXHheHa
MecTa, 3) ako OpraH KOjH je IOHeO pelllekhe O H3JlaBakby I03BOJIE 338 OCHHBAMKE HIH
JI03BOJIE 3a pajl YTBP/H [Ia je OHO JIOHETO Ha OCHOBY HEHCTHHHTHX NOJIaTaka H 4) ako
ce KOHTPOJIOM Toc/I0Bama Oep3e YTBpJie HeNPaBUIHOCTH Y pajly, 360T KOjHX je opraH
KOJH je H3[a0 103BOJY 3a pajl HCTY B0j 0y3e0 (4. 72). Mako 3akoH o Gep3ama ToO He
peryJiHilie, YHHH ce Jia cyjl He GH cMeO []a OTBOPH CTeyaj OfIH. THKBH/ALH]y Haj Gep-
30M, Ha OCHOBY OITIITHX IPOIACA O CTevajy OfiH. THKBHAALM]H, 6e3 103Bone (OnayKe)
JIp>XXaBHOT OpraHa KOojH jOj je 1ao [03BONY 3a OCHHBatbe HIH 3a pajl. U3 crevajue ofiH.
JMKBHJIallHOHE Mace MPBO ce H3MHPY]y o0aBe3e Oep3e, a OCTATaK MpHIajia aKUHOHAP-
HMa CpasMepHO HHMXOBHM ylelHMa y HeHo] uMoBMHH. Ha cBa ocrana murama
npecraHKa Gep3e aHAlIOTHO ce NMPHMEmY]y HopMe 3aKOHa O MPHHYIHOM MOpaBHambY,
crevajy H JIMKBHAAUM]H (41 73).

3AKJbYYAK. - HecymmuBo f1a 3akoH o Gep3ama op 1994. rop. npesicrasba
3HaTHO MoGoJkIlIakbe Haller Baxeher Gep3aHcKor 3aKOHORaBCTRa. Minak oH HMa octa
¢1aboCTH, 300r Op3HHE KOJOM je HallMcaH H JIoHeceH. 32 TOM Op3HHOM Huje OHIO
HYXJI€e. jep KOJI Hac jOIl He I10CTOje CTBAPHH eKOHOMCKH YCJIOBH 33 030H/bHO Gep3aH-
CKO IOcNoBame. M MpaBHH yCJIOBH Cy HanarajiH fla cé HBeroBO JIOHOIICHE OITOXH.
ITomrro je Ko Hac y MpunpeMH HOBH 3aKOH O npefy3ehnMa, Ha Koji TpeGa f1a ce
ocnama 3aKoH o 6ep3ama, Tpebano je cayeKaTH BheroBo JOHOLIEHE.

OcHoBHe cnabocTH 3akoHa cy Herosa NpaBHa HeofpeheHocT (HejacHOCT),
HeJIOpeYeHOCT H PECTPHKTHBHOCT. 3aKOH HHje Y LeIoCTH HeofpeheH. Fberosa KoH-
Heniuja 6ep3H je penaTHBHO jacHa. MebyTHM, y nojefnHuM GHTHHM MHTAKBHMA OH je
HejacaH, ITOo he cBaKaKo fla H3a30Be TellKohe Yy BeroBoj MPHMEHH (HIP. HaIeXXHOCT
3a H3[laBarbe JIO3BOJIe 33 OCHHBak€e H 3a paj Oep3e, nonoxaj Komucuje 3a xapruje on
BPEIHOCTH H JIp.). 3aKOH cafip>XH OpOjHe NpaBHe Npa3HHHe, 300T 4Yera je NpaBHO
HelopedeH. [Ipumepa pamH, oH He perynuiue Gep3aHcKe nocioBe (Gap nmuTame
JIO3BO/bEHOCTH  IH(DepeHLHjCKHX I1OCIoBa), OOpadyyH H I10a0Xaj oOpadyHcKe
ycTaHoBe, 3710y1noTpeby HeobjaB/beHHX HH(OpPMallHja H Npey3HMambe KOHTpOIe Haj
aKI[HOHAPCKHM JIPYLITBHMa Yy Oep3aHCKOj KOTALMjH (T3B. KyMOBHHa KOHTPOJIHHX
nakera akuuja). [Topen Tora, y nojefHHEM NMHTAKHHMA 3aKOH je MPOTHBPEYaH, Tako Ja
Cy HeKe HheroBe HOpMe NpaBHO OeCMHCIEHe, LUTO Ol BHIIE JONPHHOCH HETrOBOJ
NpaBHOj HojipeheHocTH H HefopeyeHocTH. Haj3afl, y nocnoBHOM cBeTy he HajBHIle
KPHTHKA H3a3BaTH HEroBa PeCTPHKTHBHOCT. Bep3e cy OHTHO CTaB/beHe Y 3aBHCHOCT
npeMa IPXaBH, Tako J1a Hehe cMeTH caMocTanHo (Tj. Ge3 IpXKaBHe CAIJIACHOCTH) Jia
npey3My Hoje O3CH/bHHje NOoiyxBaTe Ha Gep3aHCKOM TPXKHIUTY. 3aKOH HM 3axTeBa
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IPXaBHY CarllaCHOCT H 3a HAjCHTHH]y H3MEHY HHXOBHX OIIUTHX akTa (Yak H
npasuiaHuka!). Ca jeqHe cTpaHe, ToO je 100po, jep ce YHOCH pefl H TUCLHAIUIHHA ¥ Oep-
3aHCKO MOCIOBakbe, YHMe ce CMambyjy MOTYhHOCTH 3a Gep3aHcKe npeBape H 3J10yNo-
Tpebe. Ca ipyre cTpaKe, TO je JIOlIe, jep ce THME TYILIH Pa3Boj Gep3aHCKOr NOCI0Bamka.
HapounTo ce Heros pa3poj ryliH orpaHHYaBambeM Kpyra OCHHBayva H WiaHopa GepsH,
Te OTeXaBameM YC/IOBa 3a OCHHBame Oep3H H Oep3aHCKHX JipylITaBa. 3aBHCHOCT
Gep3u Of1 IpXaBe je KapaKTepHCTHYHA 3a FepMAHCKH CHCTEM, KOJH je Halll 3aKOHO/Ia-
Bal| MOKYILAO 1a YCBOJH. AKO je 3aKOHOJ1aBal| TO XTeO, OHfla MY je GHJIO MHOTO J1aKLIe
7ia je TIOHOBO OCHAaXXHO 3aKO0H O jaBHHM Oep3ama Kpamesuxe CpGuje o 1886. rog. (y3

Matbe JIopafie H NpHjarobaBama flaHallllbHM YCTIOBAMA), KOjH je Taj CHCTeM J06pO per-
YJIHCAO.

(wianak npumben: 07. 02. 1995, rop,)

Nebojsa Jovanovié, M. A., Assistant at the Facdulty of Law in Belgrade

A THEORETICAL EXPLANATION OF THE 1994
STOCK EXCHANGE ACT

Summary

In tiks article the author offers a theoretical elucidation of the 1994 Stock Exchange
Act. The author explains the legal significance of the provisions of this Act, offers some
affirmative and some non-affermative observations, having constantly in mind the solu-
tions of comparative law relating to stock exchange. The author especially analyses the
individuation of stock exchanges, stock exchange acts, exchange transactions, control of
stock exchange transactions, stock exchange subjects and discontinuance of stock
exchanges.

Keywords: stock exchange acts, stock exchange transactions, stock exchange subjects,
control.
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ITojam u cajpKuHAa AaHTUMOHOMOJICKOT NPaBa y CBETY

Pesume

Y uaanky ce, lipumenom yllopeOHOTpasHoZ meitioda, uaaaxy Guiline Kapaxitiep-
uciiure aHUMOHOUOACKOZ Upasa. AHIUUMOHOTIOACKO [Pa6o 4itHI 0€0 jeOHOZ lulpez
CKylla [aBHUX HOpMU [OIHAINOZ 100 UMEHOM [DaBO KOHKYDEHUje, HUjU je yiub
3awiduitia cuctiiema WpxcuiuHo? ipuspebusarsa it caobodHe WpxcuHe yIarkmuye y
OK8UPY He2d. AHIUUMOHOTIOACKUM [IPABOM peZyautuy ce 08¢ OCHOBHe Zpyile [ojasa:
MOHOUOAUCHIUMKO CHOopazymesarbe U Cclluyarbe 1 3a0yioltipeba MOHOTOACKOZ
ionoxcaja. ARIIUMOHOTOACKO [IpABO UMQ JABHOTIDABHIL KAPAKIlEp, 13 4eZa Hpous-
inase Hexe Opyze mwezoee 0oauke: OPZaHi u HOCyilak clipoeohersa, Kao u rezoeo
eKCIepuiliopujanto 8aNcerse.

Knyune peuu: aHITUMOHOTIOACKO TPABO, MOHOTOAUCTIUYKU CHOPA3yM, 3noyiloilipeba
MOHOTOACKOZ HoaON Aja

Ca yBobemeM H jauyameM TPXHIIHOr cHcTeMa NpHBpebuBama y ofpeheHoj
€KOHOMH]H, HEMHHOBHO pacTe HHTEpec 3a NojaBe Koje Cy KapaKTepHCTHUHE yNpaBo 3a
OBaKaB cHCTeM IpHBpebuBama. JegHa Ol BUX jé H MOHOIOTHCTHYKO MOHAIllake KOoje
HacTaje Kao M3pa3 TeXie NPHBPEJHHX cybjekara Jla cy30Hjy H OrpaHHYe CYpOBO
JIeNIOBaH-€ 3aKOHA TPIKHUILIHe yTakmHlle. MicToBpeMeHo ca MojaBoM MOHOIOMHCTHIKOT
NOHalllaka Kao OITOBOP Ha Ky jaBiba ce H NoTpe6a HeHOT MPAaBHOr peryiHCcamnka -
nojBobema Mojl opeheHn NpaBHE PEXUM | eBEHTYATHOT CAHKI[HOHACAA.

Y HallleM NPHBPEHOM CHCTeMY TPXKHILIHH OIHOCH CY JOILI HeJOBOJbHO pa3BHjeHH,
anu cy ce Beh jaBuiie HeraTHBHe MOHOINONHCTHUKE MOjaBe Kao H3pa3 TOTOBO arco-
JIyTHe 3aTBOpeHOCTH ffoMaher TpxkullTa. Hije crora n3nenabyjyhn HHTepec jaBHOCTH
H [Ip’XaBHHX OpraHa fia ce oBe fojase cy30H]y H CAHKI[HOHHIITY.
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Llum oBora 4iaHKa je Ja MoKaxe IITa je pefIMeT H KOje ¢y OCHOBHE KapaKTepHC-
THKE H CaJpXXHHa aHTHMOHOIOJICKOT IpaBa, Kao MpaBa KOje PeryJjuiie MOHOIO-
THCTHYKE TOojaBe, y cBeTy. Kao npumep cy npe cBera yseru npasuu cucremu CAJ,
Hemauke, Bemke Bputanuje n EE3, Gynyhu na ose 3emme ofu. Esponcka 3ajen-
HHlla HMajy BeOMa pa3BHjeH TPXKHILHH CHCTeM NpHBpebHBama W pasBHjeHO aHTHMO-
HOMOJICKO TMpaBO Kao Moclefuuy Tora, a jefHa of X, CAJl, je W KOneBKa
aHTHMOHOIIOJICKOT NIPaBa.

I. Pa3i034 nojaBe aHTHMOHOINOJICKOT NPaBa H IberoB HCTOPHjCKH Pa3Boj

Y npBoj hasu T3B. THOEPATHOr KalHTaIH3Ma, Y CKafy ca NpHHIAMHMA laissez-
faire Teopuje, 3acTynana je Te3a jla NpHBpPelHHU cyGjeKTH Tpeba Jla HMajy ancoiyTHY
cnoGofly NoHalllaka Ha TPXKHIITY, YOOIHYEeHY ¥ YeTHPH OCHOBHA NMPHHIHTA: cioboga
yroBapama, cnobofa yapyXHBama, clo0ofa MocjoBakba H CI000HaH MPHCTYI
TPXHIUTY. [IpXaBa y OfiHOCY Ha eKOHOMH]y Tpeba fa Oyie NMacHBHa, BOj je HErHpaHo
MpaBo Jia ce yrumuhe y TPXHIIHe OfHOce, Beh ¢y cBa [elllaBamba Ha TPXKHAILTY 3aBHCHIIA
Ofl MpUBATHE HHHLMjaTHBE MPHBPE[HHX cyGjekaTa. Y OBOM IepHOMY YOpYXHBame
NpHBpE[THAX cy0jeKaTa paau chpedyaBara [Ie/IOBakba TPXHIUHHX 3aKOHHTOCTH
CMaTpaHoO je [IeJIOM EBHXOBOT NIpaBa Ha co0oNy yApyXuBama. [IpeMa jeqHoj omyiH

Bapapckor BpxoBHOr 3emalbckor cyma u3 1888. ro,um-[el), npaBo Ha cioGony
MOCTIOBak-a He 3HaYH HCTOBpeMEHO 3a0paHy fla ce COICTEHOM BOJLOM Ta clioboia
OIpaHUYH.

MebyTaM, ca pa/bHM pa3BojeM KalHTanH3Ma i cBe BehioM HHYCTPH]aTH3a1H]OM
jaB/ba ce mpoliec KOHLEHTpalHje KaluTana H TO, Hajnpe, 360r HajBHINET CTEMeHa
Tafallmer NpHBpeHor pa3poja, y CAJl. Tamo ce KanuTan KOHLEHTpHILE y hOpMH
T3B. TPYCTOBA, KOjH oMoryhyjy KpylHHM KallATaJHCTHMa Jla HCK/bYIHBO onipebyjy
ycloBe II0C/IOBaka M TMOTIYHO Napaiuily JeJoBake TPXKHIIHAX 3aKOHHTOCTH.
HcroBpeMeHO ca NojaBOM TpycroBa y AMEpHIH Ce jaB/ba H MOKPET IPOTHB HbHX,
BObHEH Ofl CTpaHe OHHMX UHjH Cy HHTepecH OH/IH HajBHILE NTOrOhEeHH, TIpe CBera CHTHHX
Tprosalia i hapmepa. OBaj IOKpeT 3aXTeBao je Off ApXKaBe Jla Cipedy cTBaparbe Tpyc-

TOBa M OHeMoryhaBame cJ00OJHE TPXKHIIHE yTaKMHLE KAo HHXOBY nor:nenpruyz).
Taxko ce CAJI nocrana npBa 3eMJba cBeTa Koja je oHena, 1914, rogune, 3aKOH NPOTHB
MOHoI01a, T3B. lllepmaHoB 3akoH (Sherman Antitrust Law).

ITojaBa aHTHMOHOIOJNCKOr 3aKOHOJaBCTBA y CBETY yodYaBa Ce OHIa Kana je
CXBaTam€ O MOTMYHO] cJI060/IH EKOHOMCKOT XHBOTA 3aMEHhEHO CXBAaTamheM O II0Tpe6H
Jla Ip’XaBa CBOJUM MepaMa HIIaK JIOHEKJIe MOpa Jla peryJiuiie MpUBpPe/IHA XHBOT. To
ce JlellaBa y TPEHYTKY Kajia cloOofHa HHHLH]jaTHBA NIPHBPEHUX cy0jeKaTa MouYumbe

1.  Hasepeno npema Fikentscher, Wolfang, Onoc kapTensor npapa i npasa HelnojanHe KOHKYpeH-
uuje, I cactanak jyrocnoBeHCKOT M HeMauKor YpyXetba 3a ynopejHo npaso, Beorpan, 1965,
cTp. 5.

2. Bupu wmpe: Cykujacosuh, Muoapar, AMepuuky 3aKonys NpoTHB TpycToBa, Beorpan, 1960.



60 I[TpaBo ® npuspefia Gp. 7-8/95.

[a H3a3HBa H HeraTHBHE IOC/EiHle Ha NPHBPEJHH XHBOT jelHe 3eMibe. ClioboHa
yTaKMHLA Ha TPXKHILUTY 3HAYH TaKMHUeHe NPUBPEJHHX cyOjekara Moj jeHaKHM
YCJIOBHMa H OCTBapHBame GO/bHX pe3ynTara y NocloBamy (Y Kpajiboj THHHjH Beher
npo¢HTa) caMO Ha OCHOBY OO/ber KBajJHTeTa M lieHe CcBOje NMOHyme. MebyTm,
TNpUBPE/THAM CyGjeKTHMa HMaHEHTHa je TeXiba Ja 1eJIOBatbe TPXKHILIHHX 3aKOHHTOCTH
cripede, fia ceOH CTBOpE MPOCTOP fla H ca Make KBAJTHTETHHM IOCTIOBamkeM OCTBape
HCTH HIH BehH ycnex Ha TPXKHINTY. JelaH Off HaUHHa 3a TO je yApY>KHBarbe ca IPYyTHM
NpHUBPEIHAM CyOjeKTHMa HITH CTHlIaEke MOHOMNOJCKOT TI0NOXaja, YHME Ce CTBapajy
Tpeflyc/IOBH Jla MPUBPE/IHA CyOjeKTH KOjH ce YAPYXKY]Y HIH MMajy MOHOION MOTY fa
MHKTHpajy ycloBe Nochopama (lieHe, KBalHTeT, H30Op NapHepa, H 1p.) APYrEM
TIPHBPETHAM Cy0jeKTHMA.

OBakBo noHalllakke Ha TPXKHIUTY, NMpeMAa Yy Kpajioj] JHHHJH H3pa3 ciobofie
TIOCIIOBama, YTpoXKaBa IIHpe ApYLITBeHe HHTepece. OHO Hajnpe yrpoXaBa HHTepece
NOTpolllaya H HHTepece APYTHX KOHKypeHaTa KojHMa je OHeMOTyheHO paBHOMPaBHO
HacTynawme Ha TpXuTy. To, y gaboj KOHCeKBeHIH, OHeMoryhaBa cIoGOfIHY yTaK-
MHLY Kao TakBYy, OHeMOryhasa fla ce Kpo3 IeNI0OBambe HeHHX 3aKOHHTOCTH NPHBPEIHH
cy6jeKTH NPHMOpPajy Ha CTaJHH pa3Boj, noBehake NMPOAYKTHBHOCTH, KBATHTETHH]Y
IIOHYAYy TPKHIUTY, LITO je Ofl H3Y3eTHOr 3Hayaja 3a pa3Boj NMPHBPEJie H APYLITBA Y
uenuHH, Crora je Ap>XaBa NPEMOpAaHa Jla ce yMellla y MpHBPEIHH XXHBOT H Ja oMoryhs
HECMETAHO [leJIOBame 3aKOHHTOCTH C1000[He TPXKHIIHE yTakMHlle. AHTHMOHONON-
CKO TIPaBO H3pa3 je TAaKBHX HACTOjakba IpKaBe.

OcHM HEKHX CIOpajJHYHUX NpuMepa. y BehHHH pXKaBa cBeTa aHTHMOHOMOJICKH
IIPOITHCH Ce 10 TPBH NYT jaBibajy HaKoH I cBeTckor para. Tako, Hemauka 3a BpeMme
Bajmapcke penybmmke noHocH 1923. rogmHe KaprenHy ypen6y3). KOja perymHiTe
ycnose ofioGpaBama KapTena. CiiayuHe npornuce foHene cy B Hopsenika u [laHcka /.
Ca npubnmxkapameM I cBeTckor para y Behunn 3emaba EBpone npxaBa npeysama
KOHTPOJY Hajl NPHBPEIHHM JXHBOTOM, IITO HMa 3a MOC/IEeHIly CYNpOTaH MpoLec -
TIpHBPe/IHH cy0jeKTH MPUHYIHO ce YAPYXY]jy y Kaptee. ITo3HaTo je na je Hemauxka, 3a
BpeMe Hal[HCTHYKe BiajlaBHHe, IOHe 1A MPONHC O 00aBe3HOM yAPYXHBamY Y KapTelle,
aJT| je Mabe TO3HATO fla Cy CIHYHE MPOIHCe HMase H fpyre ApXase, Kao Hip. Ber.
Bpurannja, Utamija, Benrnja, XonaHanja, a off BAHEBPOIICKHX 3eMalba J ana).

Haxkos II cBeTcKOr pata NOHOBO ce IOHOCE AHTHMOHOMOJICKH HPOIHCH y BehHHH
3eMarba EBpore. Pa3nor ToMe JexXH IoHeK e y yTHlajy Koja cy CAJl H3BpILH/Ie Ha
TNpHBpe/THH KHBOT nocsepatHe Espore. npeHocehn y OKBHPY Hera H CBOja aHTHMO-
HOTIONIHCTHYKA CXBaTakha H HCKYCTBa, a/lH H y NIPH3HaBaky 3Hauaja TPXHIIIHE yTaKM-
Hlie Kao cpeficTBa 3a nopehate e(hHKacCHOCTH H NPOJYKTHBHOCTH Ol CTPaHe BIacTH y
oBHM 3emsbaMa. Hajnpe je Ben. Bpuranuja goHena 1948. rogune 3akoH 0 MOHONO-
JIHMa H PeCcTpPHKTHBHO] mpakcH (Monopolies and Restrictive Practice Act), ga 6w

3. Tlpema: Fikentscher, on. uuT. c1p. 6.
4. Haseneno npema: Edwards, Corwin, Control of Cartels and Monopols, New York, 1967, ctp. 4.
5. Hecro, crp. 5.
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yernemuna Hemauka 1957. romgude, 3aKOHOM NMpPOTHB OrpaHHYema KOHKYPeHIHje
(Gesetz gegen Wettbewerbsbeschraenkungen). ITpunukom ocHuBamwa EBporncke ExoH-
oMcke 3ajemnnlie, 1958. rofune, y YroBop 0 OCHHBaHWYy yHeTe ¢y i ofipefibe aHTHMO-
HOMOJICKOr KapakTepa (4. 85-90). Oy BaHeBpOICKHX 3eMalba Tpeba IToMeHyTH JamnaH,
rfie je Takobe mon yrruajeM CAJI, Kao oKynaluoHe cune, foHeT 1947. roguHe AHTH-
MOHOTIOICKH 3aKOH.

YBHJIOM y HCTOPHJCKH Pa3BOj aHTHMOHOIIOJICKOT MPaBa, yo4yasa ce JIa je Hherosa
10jaBa Be3aHa 3a 3eMJbe KOje Ce OJITHKY]y pa3BHjeHIM TPXKHILHEM NIPHBPEJIHAM CHCTe-
MOM. AHTHMOHOIIOJICKO MPaBo, Kao OATOBOP Ha Mpakcy OrpaHHuYaBama [eJoBamka
TPKHIIHHX 3aKOHHTOCTH O] CTpaHe NIDHBPE/IHIX cyOjeKkara, Takohe ce BHILIE pa3BHja y
3eMJbaMa KOje HMajy BesHKa TpkHiuTa. Kafia ce To 3Ha, OHfla HHje 9y[HO [1a Cy HEKe
eBpOIICKe 3eMibe, Kao Hnp. Mranuja u lllnaHuja, Majia 3eM/be ca TPXKHIIHOM IIPHBpe-
JIOM, JIOHENe AHTHMOHOIOJICKE TPOIHACE pellaTHBHO KacHO. Y 3eMJbaMa Ijie je
TPXKHILTE Mano, a HCTOBPEMEHO OTBOPEHO, TEXE JONa3H 0 MOHOIONHCTHYKHX
1ojaBa H TOHallIaka jep TO OHeMoryhyje leloBare KOHKYPEHILHj€e CMo/ba.

HepasBHjeHOCT TPXKHILHOT CHCTEMa NpHUBpehHBamka BEPOBATHO je H pasJior IITO
Jyrocnaerja HEKaja 0 cajia, HE Mpe a HH nociie Il cBeTcKor paTa HHje HMana jeflaH

LIEJTOBHT TIPOMHC KOjHM GH ce peryaHcaso MOHOINOJCKO MOHAllamke Ha Tpxmunyﬁ).
IpxaBa je yrTaBHOM CIIOPaHYHO, Y OKBHPY NPOIMHCa KOjH Cy HMalH [IPYTH OCHOBHH
TMpeMeT peryJiHcarha, JOHOCHIA H HeKe aHTHMOHOIIOJICKE HOPME.

II. ITojam anTHMOHONOJICKOT NpaBa

AHTHMOHOMNOJICKO NPABO j€ JIE0 jeHOT IHPer CHCTeMa NMPABHEX HOPMH KOjH ce
Ha3WBa NMpaBO KOHKYypeHlHje. [IpaBo KOHKypeHIIHje, ¥ IHPEM CMHCIY, YHHE CBE OHe
HopMe nomohy KOjHX JIpXKaBa perynHille MOoHalllakhe NPHBPEIHHX cyOjeKaTa y ycloB-
WMa cl000fHe TpXKHIIHe mpmBpefe. OBHM HOpMama oMoryhyje ce HecMeTaHO
JIeIOBak:€ 3aKOHATOCTH CIIOGO/IHE TPXKHUIIHE YTaKMHLE, CIOOO0HE KOHKYPEHIIH]e.

AHTHMOHOIIOJICKO NPaBo, OfH. KAKO Ce Ol Ha3uBa NpaBo NPOTHB OrpaHHYaBatba
KOHKYpEHI[Hje, KapTEeJIHO IpaBO, AHTHTPYCTOBCKO TPaBO H CI. MMa 33 NpeaMeT
3alITHTE TPXHILIHY YTaKMHUILy Kao TakBy. OHO oMoryhyje Jia ce TpXHIlIHA yTaKMHL@A
cOBOHO, HEOMETAHO M HEOTPAHHYEHO OJIBHja H YCMEPEHO je NMPOTHB CBHX OHHX
pajilbH HIH CTala IPUBpeHHX cybjeKkaTa Koje MMajy 3a 1Wb MM 33 TOCHEHIy

OMETame, OrpaHHYaBamke HIIH NMOTIIYHO YKHIAHE KOHKypeH].lHjCFI). ,U,ax.ne, AHTHMO-
HOITOJICKO NpaBO NMPBEHCTBEHO LITHTH HHTEPEC LIMPE JIPYLHITBEHE Bajcnuuue, HHTEpEC

6. O wucTopHjcKOM pa3Bojy npaBa KOHKypeHudje y Jyrocmaeujn Buan imupe y: Josanosih,
Bnanumup, OHOC KapTelHOT MpaBa H HelojaTHe KOHKYpeHLHje, | cactanak jyrocioBeHcKor H
HEMayKor yApyetba 3a ynopesto npaso, Beorpap, 1965, kao u y Straus, Joseph, Das Wettbew-
erbsrecht iin Jugoslawien, Keln, 1970, cTp. 27.

7. Hwmajyhu rope peueHo y BHIY, HajaleKBaTHHjH TEPMHH fla O3HA4H OBY Tpyny HOpMH Guo Gu
NpaBO MPOTHB OrpaHHyetba KOHKYpeHLHje.
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OfipXXaBar-a H3aOpaHOT TNPHBPEJHOr CHCTEMAa - CHCTeMa CIOCOJHE TPXKHILIHE
TIpHBpeEE.

Papu nornywujer fiechuHucama nojMa aHTHMOHOIOJICKOT TpaBa NMOTPeGHO je OBie
YTBPJIUTH H-ETOBY Pa3IHKY y OJIHOCY Ha JIpYTY Tpyly HOpMH Koje Takobe ynase y
OKBHp NpaBa KOHKYPEHIIHj€, @ TO je NPaBo NMPOTHB HeJojalHe KOHKypeHimje. OBEM
IpaBHUM HOpMaMma ypehyje ce noHaluame npuBpeHHX cy0jeKkara - KOHKypeHara jeji-
HHX npeMa pyruma. Oxe oGe3Gebyjy na ce npuBpe/iny cyGjeKTH, Y OKBHPY TPXHILHE
yTaKMHIIe, MOHAllIa]y jeAHH NpeMa ApyruMa Ha JIONYILUTeH H JojanaH HauuH. [IpaBo
NPOTHB HEJIOjalTHe KOHKYPEHIIHje PBEHCTBEHO LITHTH NPHBaTHE HHTEPECE, HHTEpECe
T0jeJUHHX NPUBPEJHHX cyOjeKara.

PasnukoBame ce yoyapa H YKOJHKO ce MOCMaTpajy cy0jeKTH KOjH ce cTapajy o
cnpoBoberby OBe JiBe IPYIle HOPMH. Y clTy4ajy aHTHMOHOIIOJICKOT IpaBa IpKaBa je Ta
Koja ce, IPEKO CBOjHX OpraHa, PBEHCTBEHO CTapa O CNPOBOBEeHY HerOBUX HOPMH,
Majia ce 103B0JbaBa H NPUBATHHM CYOjeKTHMa J1a TpaXKe H OCTBapjy]y NPaBHY 3alLTHTY,
YKOJIHKO je TIOBpe/IOM HOPMH aHTHMOHOIOJCKOT KapakTepa NospeheH H HEKH HHXOB
npuBaTaH HHTepec. Kaja ce paju 0 HopMama MpaBa HellOja/lHe KOHKYpeHLHje NpH-
BAaTHH CyOjeKTH Cy TH KOJH Ce CTapajy O HB:HXOBOM IIOLITOBAkY, jep jé NMPBEeHCTBEHO
HBHXOB HHTEpEC NOrobeH.

PasnukoBame aHTHMOHOMNOJCKOr TpaBa H NpaBa HelojasiHe KOHKYpeHIHje y
NpakcH He Mopa OHTH Tako crporo. Moryhe je ga ce HcTHM pajmama, HCTHM
TOHalllalkeM TPHBPEIHHEX cyOjeKaTa BpILIH NOBPefa H je[IHe | IpyTe rpyie HOpMHS). Y
JHTEPATypH Ce€ HaBOJIE Kao MPHMEPH TAKBHX aKkaTa OOJKOT M JHCKPHMHHATOPCKO
NOHAalIakhe Ha TPXKHILITY .

AHTHMOHOITOJICKO NPABO H NPaBO HeNlojaIHe KOHKYPEHLIHje ¢y jelaH IpyroM naH-
JlaH jep MpefcTaB/bajy [Ba acfleKTa MPaBHOT peryJHcama jelHe HCTe TojaBe - ClIo-
OoJIHE TPXKHILIHE KOHKYPEHIH]e.

III. Cappxuna aHTHMOHONOJICKOT NpaBa

AHTHMOHOIOJICKO NPaBO CaHKI[HOHHIIIE OCHOBHE BPCTE MOHAIlIaka MPHBPEIHHEX
cy0jekaTa KojHMa Ce OrpaHHYaBa KOHKYpeHIHja. Je[Hy Ipyiy npejicTaBbajy crnopa-
3yMH HE€3aBHCHHX IIDHBpE[HHX Cy0jeKaTa ycMEepeHH Ha YKHJame KOHKYpeHIHje
H3Meby HHX - MOHOIOJHCTHYKH CIIOpa3syMH, a [Ipyra je CTHI@Ee MOHOIOJICKOT
10JI0XKaja H Bheropa 3J10ynorpeba pajii OrpaHH4YaBaka KOHKYPEHLIHje.

1. MOHONOJIMCTHYKH CNOPa3yMHi

Hekounuko je enemeHara ofipebyjyhux 3a nojam KaprenHor crnopasyma. Hajnpe,
MoTpeGHO je fia MOCTOJH MHOXHHA He3aBHCHHX IPHBPe/IHAEX cy0jeKaTa KOjH y4ecTBy]y
y criopasymy. 3aTuM, ClIOpa3yM HacTaje Ha OCHOBY IIPaBHOT aKTa, IyTeM yTOBOpa WiIH

8. Bupnu Crpayc, on. uur. crp. 27; Takobe n $ukentcyxep, on. uut. crp. 10-11.
9.  Buau Crpayc, on. uur.
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Ha OCHOBY OJITYKEe HEKOT TeJa, amd H HechOpMaTHHM JIOTOBAPAhEM, CIOpa3yMeBakeM
Koje He cTBapa o0aBe3se 3a kerose ydecHHHKe. Tpehe, cniopasym Mopa HMatH 3a npeji-
MeT HJIH 3a IOCIEIHIILY OTpaHHY€ehe KOHKYPEHIHje.

a) Cybjexitiu MOHOTOAUCTIUHKOZ CLLOPA3YMA

Y cdopMHpamy KapTena y4ecTByje iBa HIIH BHIIE IPAaBHO i EKOHOMCKH He3aBHC-
HHX TNIPHBPEJIHHX cyOjeKaTa. Y CyNpOTHOM clyyajy, Kajia je H3Meby npHBpenHHX cy6-
jeKaTa Ha HEKH Ha4HH YCIIOCTaB/beHa MebysaBHcHOCT, H3Meby THX cyGjekaTa He
MOCTOjH KOHKYPEHLH]a, 11a IPeMa TOMe He MOXe GHTH HH cropa3yMa KOjHMa ce OHa
orpaHu4asa. Hemauku 3akoH o orpakuyemy KOHKypeHlHje y unaHy 1. KopucTh
H3PHYHTO TepMHH He3aBHcHa npefy3eha. Oprann EE3 Takobe cy y cBojuM ofytykama
(hopMHpanH cTaB a H3Mehy eKOHOMCKH 3aBHCHHX Ipejlyseha He MoXe GHTH criopa-

3yMa KOjH OH OHO CaHKIHOHHCAH MpONMHCHMA 3&je,11HHHElO). BpuraHckn Restrictive
Trade Practices Act u3 1956. rognHe KoMIaHHje - MajKe H KOMIIaHH]e - Khepn cMaTpa
"rpynoM”, Koja 3a motpeGe npuMeHe ofpefaba 3akoHa MMa CTaTyC je[HOr JHlia
(omemak 36(1)). Hemrro gpyrausje je CTaHOBHIITE aMepHuYKe TEOpHje H CYJICKe
npakce. OHa cMaTpa Ja "3aBepa" pajili OrpaHHYaBama KOHKypeHlmje (y CMHCTY
ynaHa 1. lllepMaHOBOT 3aKOHa) MOXe ITOCTOjaTH H H3Mehy eKOHOMCKH 3aBHCHUX ali

TIPaBHO HE3aBHCHHUX cy{ijeKaTaH).

IMojam npuBpegHOr cyGjeKTa ce Bp/O LUHPOKO fedHHHAIE H OH o0yxsara cBa
H3MYKa H NpaBHa JIdla Koja 00aBibajy HEKY IPHBPEIHY aKTHBHOCT. Yak H ycraHoBe
JaBHOT mpaBa, YKOJIHKO 00aB/bajy HeKYy NMPHBPE/IHY aKTHBHOCT, MOTY OHTH y4eCHHLH

MOHOITOJTHCTHYKOT CiopasymMa .

6) Ocros Hacllianka cllopasyma

HecnopHo je 1a MOHONMOMHCTHYKH CIIOpPa3yM MOXe HacTaTH IyTeM YroBopa,
3aKJby4eHOT H3Mehy Ba uH BHuIe npefy3eha, ogH. npuBpeHuX cyOjekaTa. Takobe,

Ka0 OCHOB HacTaHKa pefIOBHO ce y3HMajy H OfIIyKe YApYXera npeuysehaB. Mucau
ce Ha yJpyXema Koja Hacrajy yroBopoM H3mehy npefy3eha, HMajy coje opraHe ca
1paBOM JIOHOIIeHa OJLTYKa, allH KOja He TIPefcTaB/bajy HOBH IIPaBHH cyﬁjexTI4).
IToce6an HHTepec y TEOPHjH | NPAKCH AYTO BpeMeHa je H3a3BasIo MHTakbe fla JIH ce
MOTY CaHKLHOHHCATH M CIIOpPa3yMH KOjH HEMajy OCHOB Y HEKOM TIPAaBHOM aKTy, KOjH
JlakJIe CTBapajy 3a cBoje yYecHHKe caMo oDaBe3e MOpasHe WM OOHYajHe NMpHpofe.
M3rnepa fa 1aHac nocToju jefHHCTBEH CTaB Jla Cé HAa OBO IUTaHe MOXe IOTBPIHO
oiroBopuTH. Tako, Ha npuMep, HeMadkH 3aKOH TIPOTHB OrpaHHYaBarba KOHKYpeH-

10. Opnyka Cypa y cayuajy Christiani and Nielsen, Official Journal of the EEC, 2969, JT 165/12.

11. Bugu Cykujacosuh, on. uur. crp. 85.

12. Tako Woltz, Juirgen, Das Kartellrecht in Deutchland, Witrschaftsrecht, 1991, cp. 7, crp. I-VIL

13. Tako unan 1. Hemaukor 3akoHa NPOTHB OrpaHiyaBaka KOHKYpeHuuje # unau 85, cras 1, Yro-

BOpa 0 ocHuBaky EE3.
14. Bunu Cunningham, James, The Fair Trading Act 1973, London, 1974, cTp. 199.
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uuje u3 1957. rogHHe je caHKLMOHACA0 caMO YTOBOPeE H OJUTYKe yIpyXKeka Ipefy3eha.
3a pa3nuKy of mera, y 4naH 85. YroBopa o ocHuBaky EE3 yHer je u H3pa3

ycarnaiiieHa npaxcals). YcarnaiieHa npakca o0yxBaTa cBe OO/HKE capajme H3Mehy

npeny3eha, Koju HeMajy NOAIOTY Y HEKOM TTPaBHOM aKTylﬁ). OsBa pa3iTHKa Y jefHHM H
JPYrHM TIPONHCHMA YCJIOBHNA je Pa3IHYHTO OJUTyYHBaWe OpraHa 3ajefHALE H
HeMauKor cyfia y croM caydajy (Dyestuffs). Pamuio ce o ycknaheHoM noiH3amy lieHa
OJ cTpaHe BHIIle NMpou3Bobava 6oja H3 pasNHUHTHX 3eMalba, H3Mehy KOjHX HHCY mnoc-
TOjaJIH HH YTOBOP HHTH OJUTyKa O ToMe. 360r npa3HuHe y 3aKOHY, HEMauKH CyJl HHje
MOTa0 f1a CAHKI[HOHHILIE OBaj Copa3yM. Y KacHHJHM paclipaBaMa IO OBOM IHTamy
HCTAaKHYTO je fa yC/IOB [a ceé MOHOMOMHCTHYKH CMOpa3yM 3acHHBA Ha NMPaBHOM aKTy
omoryhyjye npeny3ehnMa 1a H3urpaBajy npomnHce He(popMallHEM 0roBapameM (HIIp.

NyTeM JJeHTIMEHCKHX cliopa3yMa i cn.')m. Crora je H3MeHaMa 3akoHa 1973. rofisHe y
’era yHeT H nojaMm "ycarnailleHo noHamame” (abgestimmtes Verhalten). BparaHcks
Restrictive Trade Practices Act noj TeMHHOM arpeeMeHT MOofpa3yMeBa "CBakH criopa-
3yM, Ge3 003Hpa fIa JIH ce HEeroBo H3BPILIEHke MOXEe 3aXTeBAaTH Y NPaBHOM ITOCTYIKY "
(onermak 6 (3)). lllepmMaHOB 3aKOH TOBOPH O YTOBOpHMa, KOMOHHal(HjaMa H 3aBepaMa
"ccontract, combination or conspiracy").

) ITpeomeiu ciiopasyma

ToxkoM pa3Boja aHTHMOHOIIOJICKOT NPaBa TaKohe ce MOCTaBHIIO H NMHTAKkE J1a JIH
MOHOIOHCTHYKH CMIOPa3yMH MOpajy 3a CBOj Npe/IMET HMATH OrPAHHYEHE KOHKYPEH-
lIMje HWJIH je JOBOJbHO 1a OBO OrpaHHYaBame HACTYNH Kao HHXOBa MOCHEfHIa.
HapounTo je y HeMauKoj TeopHjH BobeHa pacnipaBa Mehy npHcTanH1{amMa T3B. TeOpHje
npenMeta (Gegenstrandstheorie), ¢ jefiHe cTpaHe, H NMPHCTANHLA TEOPHje MOCIe/HIe
(Folgentheorie), ¢ npyre crpauelg). Teopuja mpeaMeTa Hje y NMPHJIOT yYeCHHIHMa
MOHOINOHCTHYKOr COpa3syMa jep 3aroBapa CaHKIUHOHHCAHhe CaMO OHHX ClopasyMa
KOjH OrpaHH4YeHe KOHKYpeHIlHje HMajy 3a cBoj mpeameT. Hanportus, TeopHja noc-
NeHle 3a0BObaBa ce e(DEKTHBHHM OFpaHHYaBameM KOHKYPEHIIHje, HE3aBHCHO OfT
TOra KakBe cy OHJIe Hamepe y4ecHHKa cnopasyMa. M3sriena na je npeaMer MOHOMO-
JHCTHYKOT criopa3yMa HajoOyxBaTHHje fiechrHHcaH y npaBy EE3. Unan 85. Yrosopa
3a0pamyje cBe criopasyMe KOjH HMajy 3a "LH/b HJIH 3a TOCHEJIHIY CrpeyaBame.
OrpaHHYaBake HJIH OMETaHe KOHKypeHlHje".

15. Concerted practice Ha eHr1ecKoM, pratique concertée Ha ppaHiLlyCKOM, OfiH. verabredete Praktiken
Ha HEMAUYKOM JE3HKY.

16. Tako Bellamy, C, Child, G, Common Market Law of Competition, London, 1977, cTp. 35.

17. Tlpema Woltz, on. uut. crp. lIL.

18. Bupu Freytag, Georg, Das Konkurrenzrecht (Kartellrecht) Westdeutchlands, der EWG, und der
USA, Berlin, 1972, ctp. 91.
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0) Bpcilie MorOTOAUCTUUKUX ClROPA3YMA

Y nHTepaTypH ce YecTO BPLUH MOfesa MOHOMOMHCTHYKHX CMOpa3yMa Ha XOpH-

30HTallHe H BepTHKanaHe. HapouHTo je repMaHcKa TEOpHja CKJIOHA OBO) nopena ),
IIpema H0j, XOPH3OHTANHH KapTesH ce (hopMHpajy H3Meby yuecHHKa, KOJH 3ay3HMajy
HCTH HHBOH Y TPOH3BOJHO-NIPOMETHOM NaHlly (Hnp. H3Meby nponssobaua, usmehy
BeJeTprosalia H c/l.). BepTHKanHH KapTenH cy OHH Koju ce ¢opmupajy H3meby
YYeCHHKA Ha pPAa3JHYHTHM HHBOHMA TMpPOH3BOJHO-IPOMETHOr JaHua (H3meby
npousBobaya H MHCTpHOYTEpa, HIp.). MHIIbeka cMO [1a OBa M0JleNa y NPAKCH HeMa
3Hauaja. BaxHnje je Hcrahu Moryhe nojaBHe oOnMHKe OrpaHHYaBaa KOHKYPEHIHjE
TyTeEM MOHOTOJHCTHYKOL crnopa3yMa. Tako ce y npakcu Hajuenthe cycpehy crnopa-
3yMH O yTBpbHBamy lleHa, O OrpaHHYaBalky H MMOJENH NPOH3BOMKkE, O MOMETH
TPXILTA, H3BOpa cHaGfeBakba, O OTPaHHYaBalby HIH MOJeNH HCTPaXXHBAYKOr H pas-
BOJHOT pafa, Be3aHH MOCIIOBH (TIOCJIOBH 4Hje ce 3aK/by4eHe YCIIOB/baBa [IPHXBATAKEM
YCIIOBA KOjH PENOBHO, Y CKJTaJly ca MPaKcOM H OGHYajHMa, HHCY BHXOB CacTaBHH JIE0),
uTa. OBO Habpajame HHje HCLPITHO, Kao ILITO HH BehMHa aHTHMOHOMOMCKHX NMPONHCa
He Habpaja TAaKCATHBHO MOHOINOJNHCTHYKE CIOpa3syMe KOje CaHKIHOHHIE, jep ce
TONa3H OJI TOra [1a Ce He MOTY TPe/IBH/IETH CBH OOTHIIH KOjH ce Y IIPAKCH MOTY jaBHTH.

e) IIpasnu pexcum xapitieanux cliopasyma

Y yrnopeaHOM 3aKOHOJABCTBY youaBajy ce Ba NPHCTYINA NIPABHOM pEryIHCaky
KapTeNHHX cropasyMa. JelaH je fla Cy MOHOMOMHCTHYKH CIOpasyMH TMep ce
3a0par-eHH, jep HMajy LITETHO IEjCTBO Ha KOHKYPEHLIH]Y, 10K PYTH NMPUCTYI TPaXH
MpeHCTHTHBAMbE JIejCTBa CBAKOT MOjeTHHOT CMOPa3yMa Ha KOHKYPEHLIH]Y H 3aBHCHO Ot
pes3yaTaTa 103B0J/baBa HIIH 3abpamyje weros oncraHak. Hajuemrhe ce CAJL HaBonie
Kao TNpHMEpP 3eMJbe YHje 3aKOHOJABCTBO amnconyTHO 3alpamyje crnopasyme O

OrpaHH4aBamy KouxypenunjemJ. Oso ortyna wrto lllepmaHoB 3akoH 3a0pamyje
"cBakH (every) yroBop, KOMOHHalH]y K 3aBepy . [IpYTH IPONKCH, KAO HIIP. HEMa4KH
3akoH, wiH 4iaK 85. YroBopa o ochiBay EE3, 3a0paisyje MOHOMONHCTHYKE CIIOpa-
3yMe aNlH fonywrajy MoryhHocT H3y3eha 3a nojeiuHe, M IIOJe[IHHE BPCTE Cropa-
syma. Hajsaj, Tpeha rpyna mponnca MOHONMONHCTHUKE CliopasyMe He 3a0pamyje
yHAMpE[l, alli CE 3aXTEBa H-HUXOBO IPHjaBLHBAE HAJUIE)XKHHM OpPraHHMa, KOjH OHJIa
OUTYuyjy O BHXOBOj NOJOOHOCTH. [TpHMEp TaKBOT 3aKOHONABCTBA je GPHTAHCKO, KOje
je Fair Trading Act-oM u3 1973. romuHe yBeno o0aBe3y pErHCTpalije MOHOIO-
JHCTHYKHX CIIOpa3yMa KOjI HAJUTEXHOT OpraHa.

YKONHKO ce 60/be NPOHHKHE Y CAipXKHHY NPABHOT peXXHMa MOHOTIOTHCTHYKHX
criopasyma y Moje/IHHHM 3eM/baMa youaBa ce J1a CBH OBH Pa3/IHUHTH HAYHHH 3aKOHO-

19. Bupau 3a cse: Schwintowski, Hans-Peter, Konzept, Funktion und Entwicklung des deuschen und
euopaeischen Wettbewerbsrecht, Zeitschrift fuir Verglechende Rechtwissenschaft, 1993, deGpyap,
ctp. 40-75.

20. Tako: Grendell, Timothy, The Antitrust Legilastion of the United State, the EEC, Germany and
Japan, The Intemational and Comparative Law Quarterly, 1980, janyap, cTp. 68.
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JIaBHOT peryJncara BOJIC jeJIHOM HCTOM pesynTaty. Huje yBek Moryhe yHampes
YTBPUTH [1a JIH ceé MOHONOMHCTHYKAM CNOPa3yMOM OrpaHHYaBa KOHKYpPEHIH]a HIH
He. W mpyro. yak ® Kajia To jecTe Moryhe., MOXe ce JOTOIHTH fa IPYIH H-e[OBH
KOpHCHH echeKTH 3a ofpebeHy nNpHBpely IpeBarHy IOTETy KOjy H3a3uBa
OrpaHHYaBabeM KOHKYpeHiltje. MoryhHOCT fla ce MOHONMOMHCTHKHAM CIIOpa3yMHMa
NpA3Hajy KHXO0Ba KOPHCHA JIejcTBa HHje yrpabeHa y aMepHIKO 3aKOHOJ[aBCTBO, AJTH CY

je yBenn aMepHuKH cyl0BH, ipuMeryhi T3B. rule of reason?!). Unan 85.(3) Yroeopa o
ocuuBaky EE3 ponymra moryhHocr m3yseha op 3abpaHe OHEX cropasyma KojH
MIONIPHHOCE  YHANpehery NpoU3BOiibe HIH AHCTPHOYLH]e, HIIH MOACTHYY TEXHHUYKH
HJIH eKOHMCKH Hampefiak. Oprauu 3aje/lHAlle, NpHMembYjyhu cTaB 3, JOHenH cy HH3
OfiTyKa O H3y3ehy NMOjeIMHHX CIIOpa3yMa WIIH YHTaBHX HHX0BHX rpyna. [Ipema Gput-
aHcKHM niponucuMa, ['eHepanHu aupekTop 3a ¢hep Tproeuny (Director General of Fair
Trading) oliemyje, Ha OCHOBY IpHjaBe yUYeCHHKA, WM Ha COTICTBEHY HHHLHJaTHBY. Xohe
JIH HJTH He TTOKPEHYTH MOCTYNaK Mpeji Cy1I0M pajii 3a0paHe MOHOMOIHCTHYKOT CIOpa-
3yMa.

CBH OBH NpaBHH CHCTEMH NpPHXBAaTHIH Cy, Mame WIH BHIIE H3PUYATO, HEM-
OryRHOCT IPETXOjIHE alcOMyTHE Ocyle MOHOMOMHCTHYKHX cropa3yma, Ge3 OlleHe
HBHXOBHX KOPHCHHX H HeraTHBHHX echekara. To je moceGHO 3HauajHO 3a OHe cropa-
3yMe KOjH HeMajy 3a CBOJ je[IHHH Npe/IMeT OrpaHHYaBame KOHKYpeHIHje, Beh ce BuMa
TIOCTHXKY H JPYTH, 32 NPHBPE/IHH pa3Boj KOpHcHH, echekTH. Kao TakBH crnopasymu
03HauyaBajy ce HIIp., CMIOpPa3yMH O eKCKJIY3HBHO] AUCTPHOYLHjH, CTIOPa3yMH O eKCK-
TY3HBHOM 3aCTyMamy, O KOOMepalHj| | CIIelHjalH3allHjH, O HCTPaXKHBawhy H pasBojy,
CIIOPa3yMH O MPEHOILEHY NpaBa HHYCTPHjCKe CBOjHHe (ITaTeHaTa, THIUEHUH | CIT.) H

1p.

2. Ctuname u 3.1'10_\'[]0'1'[)(352 MOHOIIOJICKOI nonomaja

YKOnHKO jeflaH I BHIIle cyGjeKaTa HMajy Mok fla caMOCTalIHO YTBPhYJy ycrnose
MOCNOBaka Ha ofipebeHOM TPXKHIITY cMaTpa ce /ia OHH HMajy MOHOMOJICKH (OJTHTOMO-
JICKH) TOJIOXKaj Ha TOM TPXKHIUTY. AMEpHYKH BPXOBHH cyl lle(hHHHCAO j&é MOHOMO
Kao "Moh /1a ce KOHTPOJHILY lieHe ¥ HCKIbYYH KOHKypeHiJ,Hja"ZZ). Wnu kako je To
Gnmxe objackno Cyn npasjie EE3 y npecym y cryuajy Continental Can®); "ITpeny3eha
Cy Y NOMHHaHTHOM IOJIOXa]y Kaja HMajy MOh J1a ce IOHalllajy He3aBHCHO, LITO HX
CTaBJba y IO3HLH]Y [a flenajy He BofiehH pauyHa O CBOjHM TaKMalHMa, KyII[HMa WIH
pobGaBmavunma’”.

21. Bumu: Thuimmel, Roderich, Grundlegende Regelungen und gegenwaertigen Stand des US-amerika-
nischen Antitrust-Rechts, Recht der Internationalen Winschaft, mart, crp. 171-175.

22. Standard Oil of New Jersey v. United States, navedeno iz: Joliet, Rene, Monopolization and Abuse
of Dominant Position, 1970, Xar, ctp. 213.

23. Europemballage Corporation and Continental Can Co, Inc. v. EEC Commission, Official Journal of
the EEC, 1972, 11 7/25.
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MoHomnonckn nonoxaj omoryhyje npuBpefHOM cyGjeKTy KOjH ra 3ay3uma fa
CaMOCTanHO NMOCTHXKE HCTO OHO IUTO BHILIE NPHBPENHHX C)’GjEKaTa MMOCTHXKE CKJla-
nakbeM MOHOITOJHCTHIKOL CIIopa3yMa - Jla OTpaHHiaBa KOHKYPEHIH]y. YIpaBo y TOj
YHECHHLH JIEXKH Hberopa MOTeHlHjalHa ONacHOCT H yIIpaBo 360T TOra ra aHTHMOHOIT-
OJICKO IIpaBO CaHKI[HOHHILIE.

IToceioBamke MOHOMOICKOL NOJOXKAja HUTJle HHje caMo o ceOH 3abpambeHo. OHO
MOXe OHTH pe3ynTaT 0GjeKTHBHHX OKOIHOCTH (HIIp. HCKJbYYHBA MPOM3BOMA OJIp.
MpOH3BOia Ha TPXUILTY). MehyTHM, caHKUHOHICAHEe Ccy paithe HaMeteHe CTHLAhY
MOHOIOJICKOT NMoJoXaja i 31oynoTpeba Beh nocrojeher MOHOMOMCKOT MONOXaja, a y
/by OTPaHHYaBaka KOHKYpeHIHje.

CrHIIake MOHOIOJICKOr MOJNOXaja CaHKUHOHHCAHO je y npaBy CAIl. Ynau 2.
IllepmaHoBOTr 3aKOHa 3a0pamyje T3B. MOHONMOMKCABE YKOIHKO Ce TO YHHH Ha He3a-
KOHHT HauyHH (NyTeM yropopa, KOMOHHallHje HIH 3aBepe M3 4naHa 1. 3akoHa), uiu
YKOJTHKO je MOHOMOJCKH MOJoXaj 3afo0HjeH WIH ce OfipXKapa yMHLUBajHo. OBaj
3aKOH CaHKIHOHHIIIE TaK H MOKYILIa] MOHOMOJHCakhA.

EBporncko npaBo OnHXe je KOHLeNTy 370ynotTpeGe MOHOMOICKOL TIONoXKaja.
[Tpeny3eha koja 3ay3uMajy JOMHHAHTaH MONOXa] HA TPXKULITY TOABPraBajy ce KOH-
TPOJIH JPXXaBHHX OPraHa H YKOJIHKO cé YOUH 3710ynoTpeda npemMa biMa ce NpejysH-
Majy onpebere Mepe.

JoMHHaHTaH TIIOXa] yTBpbyje ce Kao yneo Koje NMpHBPeNHH cyOjeKT HMa Ha
ompeheHOM TpPXKHIUTY. Y MPOMHCHMA Ce YecTO NpOLEHTHMa H3paXasa Yeo KOjH

npeny3ehe mMopa 1a uMa J1a GH ce cMaTpaso f1a nocefiyje JOMHHaHTaH nonoxaj%). He
necbuHmIlle ce, MebyTHM, Y UeMy ce cacToju 3710ynorpeGa. CMmaTpa ce fga je TO
KopHirhelwe JOMHHAHTHOT TOJIOXKaja Ha TAaKO HepasyMaH HauWH Jla, Y YCJIOBHMa
eheKTHBHE TPXKHIIIHE yTaKMHLe, OHO He GH GUJIO IOMYLUTEHO OJ CTpaHe MapTHepa H
noTpoliiava, Wi ce He GH MOIVIO CMPOBECTH Yy MpaKcH 360r pearoBaka KOHKype-

nara®), Kao 00HIM 3710ynoTpebe MOMHHAHTHOr TONOXaja, CIHYHO Kao H KOJI
MOHOIMONHCTHYKUX CMIOpa3yMa, I10jaB/byjy Ceé HaMeTame KYNONpPOJIajHHX LeHa HITH
JpYTHX YcIOBa MOCIOBama, OrpaHHyaBame NPOHM3BOMHbe, TPXKHINTA, TEeXHHYKOT
HalnpeTKa, MPUMEHa HejellHaKHX yC/IOBa IOCIOBaka NpeMa ITapTHEPHMa, BE3HBaH:e
3aK/byuera yrOBOpa ca INPHXBaTaWmEM YCIOBAa KOJH CYy HMHKOMIATHOMIHH ca THM
BpCTaMa yroBopa H cll.

Y eBpOINCKOM 3aKOHOJABCTBY HEelITO Beha namba je nocseheHa KOHLUEHTpaLH]H
npenyseha Kao jelHoM 0GINKY CTHIIaKka MOHOMOJCKOT nosoxkaja. OBo 360r Tora 11To
je cpa3MepHO peflaK ciyd4aj Y NpaKcH Jia jeflaH IPUBPE/IHH cyGjeKT caM Mnocejiyje 1OMH-
Hanz'gaﬁ nonoxaj. [IpuBpeIHe KOHIEHTpallfje, KOje Ce Ha3UBajy OMIITHM HMeHOM (hy3-

)

uje“”’, 360r MoTeHLHjaTHe ONAacHOCTH Of 3710yNnoTpebe MOHOIIOICKOr Mo0Xaja KojH

24, Taxko, vnp. Hemauyk# 3akon yTepbyje 1/3 TpxHIITa Kao rpanully H3Haj Koje jefino npefyache
HMa JOMHMHAaHTaH M0J0Xaj, OHOCHO MOMOBHHY TPXKHIITa 3a fBa npefyseha, Bpurancku
Monopolies and Mergers Act ytepbyje Kao a0ty rpanuiy 25% TpxkuiiTa.

25. Tako Bellamy, Child, on. uur. cTp. 156.
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ce MyTeM HHX CTHYE, NIOIBPraBajy ce KOHTPO/IH, Y YeCHHLM T1aHHpaHe HiH Beh oct-

BapeHe qay3uje27) TIpHjaB/by]y je HAMNEXHOM OpraHy pajii pericTpailje H ojlo-
Opapamba.

III. Opransn, NOCTYNaK H CaHKLHje

Y cBHM 3eM/baMa Koje HMajy pa3BHjeHO aHTHMOHOMOJICKO MPaBo (GOpMHpaHH cy
1oceGHH JIp>KaBHH OPTaHH KOJH ce cTapajy O NTPHMEHH aHTHMOHOIOJICKHX NponHca. Y

CA]J je noceGHUM 3aKoHOMZ) ¢opmupaHa CaBe3Ha TPrOBHHCKAa KOMHCH]ja Kao OpraH
KOjH ce CTapa O CTipoBoberhy aHTHTPYCTOBCKHX 3aKoHa. Y Hemaukoj. CaBe3Hn GHpo
3a Kaprene (Bundeskartellamt), kao oprak ynpase HenocpelHo nonpebes Munucrap-
CTBY IpHBpejie. cTapa ce O cnpoBobemy ofpenaba 3akoHa NMPOTHB OrpaHHYaBarka
KOHKypeHlHje. Y Bennkoj BpHTaHH]H HA[UTEXHOCT je Nojie/beHa H3Mebhy [1Ba opraHa:
Komucuje 3a moHonone H ¢ysuje (Monopolies and Merger Commission) H, seh
noMeHyTor, lenepanHor mpexTopa 3a ¢ep Tproeuny (Director General of Fair Trad-
ing). eHepaTHOM IHpEKTOpY NMOBEPEH j& Haa30p Hajl 00aB/bakeM CBHX TPIOBHHCKHX
aKTHBHOCTH y BenHkoj BpHTaHH]H. ¥ cKJ10MY THX CBOjHX aKTHBHOCTH OH BDIIIH HaI30p
Hall MOHOMOJHCTHYKHM TMOjaBaHa H MOHAllIHKBHMA, YKa3yje Ha HEpEerHCTpOBaHE
MOHOTIONTHCTHYKE CriopasyMe, BOJM perHcTap TakBHX criopa3yMa, nokpehe nocrynak

npen cyoM H npen KoMHCHjOM 3a MOHOTONTE ). AxtHBHOCT KOMHCHj€e NIPBEHCTBEHO
j€ yCMepeHa Ha HaJi30p MOHOMONA H CTBapake MOHOMOJCKHX CHTyaltHja. MebyTam,
HEeHa yJiora je BHle nacusHa. OHa He NMOCTYNa Ha COTNCTBEHY HHHIHjaTHBY, Beh Ha
3axTeB [eHepanHOr [MPEKTOpa HIH MHHHCTpPAa KOME je TOBEPEH pecop licHa H

3aIUTHTE norpiiaga~ .

Onpebena opnaiiherwa 3a cnpoBohere aHTHMOHOITOJNICKHX MPOIHCA NOBEpaBajy
ce W [IPYTHM JIpXKaBHHM OpraHuma, Hajuelithe MHHHCTApCTBHMA 3a IIDHBpENy H
cynoBHMa. MHHHCTapCTBHMA Ce MOBEPaBa JIOHOLIEHE NIPOIHCa 33 H3BpIlIaBake Ofpe-
11a6a aHTHMOHOMOJICKHX 3aKOHA, aJTH Y HeKHM 3eM/baMa OHH cy oBJalltheHH J1a IoHoce
OJUTYKe y TIOjeIHHaYHuM cryvajeBuMa. Hinp, y Benukoj Bpurannju i [enepanHy
nHpekTOp HH KOoMHCHja HeMajy PaBo IOHOLIEHha OITYKa O NOCTOjakby MOBpe/ia aHTH-
MOHOTIOJICKHX NpOMNHca, Beh TO YHHH MHHHCTAp Ha OCHOBY HH(hOMallHja TOCH]eHHX OfI
crpaHe oBHX opraHa. ¥ EE3 KoMucHja, Kao OpraH y 4HjOj je€ HaIJIEXHOCTH

26. OBaj TEPMHH Ce HE KOPHCTH Y CBOM CTATYCHONPABHOM 3Haueky, Beh o3Hayasa cBe 00HKE CTH-
arba KoHTponde Haj npefysehem: cratycHonpasHe ¢y3dje, KynopHHa MMoOBHHE npenyseha,
KYNOBHHA XapTHja O BPEAHOCTH Koje ajy NMpaBO Ha ynpas/baibe npefyseheM, yroBopHO
npeHolletbe ylpabbatba npeayiehemM u ca.

27. Ia nu ce chy3uja npHjaBmbyje NPETXOAHO HAH HAKHAAHO 3aBHCH Ofl BENHYHHE KOHUCHTPHCAHNX
npenyaeha y Hemaukoj u npema npasy EE3. Y Bennkoj Bpurauujn 3a cee KOHLEHTpaluje
TPaXH ce NPeTXOHA NpHjaBa.

28. Federal Trade Commission Act iz 1914, Onemak 15 3akonunka CA[L

29. Opemax 2. Fair Trading Act-a.

30. Opemak 5. Fair Trading Act-a.
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cnposobeme ofpenaba Pumckor yroBopa, nma H OHHX KoOje ce OIHOCE Ha MOHOIO-
JHCTHYKE CMOpa3yMe H MOHalllakha, HMa TNPaBo JIOHOLLIeHha OJTyKa H H3pHLAmka CaH-
1(H]a MPEMa OHHM IPHBPEIHHM CyGjeKTHMa KOjH Kpliie oBe ofipeaGe.

I'eHepanHO y3eB. NOCTYNAK KOHTPONIE MOHOINOJICKHX CTaka M MOHAIlIaka, Kao H
MOHOITOJIHCTHYKOT ClIOpa3yMeBamba, MOXe ce OKapaKTepHCaTH Kao YNpPaBHH TOCTY-
nak ca Moryhxourhy cyficke KOHTpoJjie JOHETHX OlIyKa. Y NMPBOM CTeleHy OIyKY
JIOHOCH YNpaBHH OpraH, GHJIO [1a je TO OpPraH KOjH ce HCK/bYYHBO CTapa O CipoBobemy
aHTHMOHOIMOJCKHX nponuca (Bundeskartellamt y Hemaukoj, CaBe3Ha TproBHHCKa
koMHcHja y CAJl). OGHIO Ja je TO HEKH JIPyrH OpraH ca LIHPHM CIeKTPOM
HaJIJIEXHOCTH (MHHHCTAP 3a lieHe H 3alITHTY noTtpollaya y Benukoj Bpuranuju wiu
Kowmucuja y EE3).

ITo okOHYamy YIPaBHOT MOCTYIKA f1aTa je MoryhHocT Bobeka CyICKOr MOCTyIKa
3a NPEHCNHTHBaMke JIOHeTHX YNMpaBHHX OMlyKa. Tako ce Xanbe NMpOTHB ONyKa
Bundeskartellamt-a nogHoce CaBe3HOoM cyfly, TpoTHB ofiyKa Federal Trade Commis-
sion Takobhe Case3HoM cyjly, a o ojiiykaM a Komucuje EE3 onnyuyje Cyn npaene.
Huje peak npuMep fa ce y cynoBHMa (bOpMHpajy noceGHa ofie/berba 3a pelllaBame
crnopoBa H3 0071acTH aHTHMOHOIIOJICKOT ITpaBa, Kao Hip. y Hemaukoj n Benukoj Bpu-
TaHH]H.

Osnaiithera OpraHa KOjH CIPOBOJie aHTHMOHOMOJICKE MPOMHCE ¢y BPJIO LIHPOKa.
OHH, Hajnpe, HMajy NpaBo Jia 3abpakby)y HJIH Mebajy aKTe HIIH CTakbha KojHMa ce Kpille
AaHTHMOHOTIOJICKH TPOITHCH: J1a HNp. 3a0paHe Bplieme pajlbH KOjHMa ce 3710YIo-
TpebibaBa MOHOITOJICKH NOJIOXaj. 1a 3abpaHe y3Hje MyTeM KOjHX ce CTHYE MOHOMO-
CKH TOJIOXKA] HJTH Jla Ofipejle yCJIoBe MOJI KOjHMa ce OHE MOTY CIIPOBECTH, fa 3abpaHe
MOHOIOIHCTHYKH CMIOPa3yM HJIH Hape[e Heropy HameHy, HTH. OCHM Tora, OHH HMajy
MPaBo [1a H3PHUY CaHKIIHje MPEKPLIHOLHMA aHTHMOHOMOJCKHUX npomnuca. OBe caHimje
cy BpJio crpore. Hajapacruunsju npumep cy CAJL, Koje cy npefiBujiesie KpUBHYHE CaH-

liHje 3a HenmoluToBame ofpenaba lllepmanosor 3akoHadL), Hnak, najuenthe ce npe-

IeBubajy HOBYaHe Ka3He y BPJIO BHCOKHM H3HOCHMa 2),

He3saBHcHO O] Hampej OMMCAHOr MOCTYNKa KOjH Mokpehy pXKaBHH OpraHH 1o
ciyx6eHOj MyXHOCTH, CBH NIPaBHH CHCTEMH OMoryhyjy 3allTHTY IIpHBaTHHX HHTepeca
MHUEMa oluTeheHHM TMOCTYMMMa KpllleHa aHTHMOHOMOJCKHX TpOINMHCA, Y BHIY
HaKHaje Mpoy3poKoBaHe rteTe. OBa 3allITHTa OCTBapyje ce y rpabaHcKoM MoCTyNKy
TIpe/l PEIOBHHM CYJIOBHMA.

31. Ka3sHa je 1o rofiHHY laHa 3aTBOpa, OJJHOCHO H 0 3 rofliHe YKOMHKO ce Pajio O KBalH(PHKOBaHOM
KPHBHYHOM J€NY.

32. Hnp. op 1.000-1.000.000 EI1Y -ja uau cee no 10% op yKynHo ocTBapeHOr npomMeTa y lpeTX0AHO)
o6pauynckoj roauds 3a EE3. Y Hemaukoj cy Moryhe kasue y nanocy no 100.000 mapaka, amu 1
sehe, 3aBucHO Ofi ocTBapeHor npuxofa npekpionoua. Y CAJl MakcHManua HOBuaHa Ka3Ha
u3xocu 1.000.000 ponapa.
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IV. EKcTpaTepHTOPHjaliHO BajKemhe aHTHMOHONOIICKOT NpaBa

ITpHHUHMI eKCTPaTEePHTOPH]aTHOT BaKekha YIAo je Y aHTHMOHOIIONCKE MPOMNHCE

M3 aMEepHYKOr TpaBa, Ife je Hactao). Tum INPHHIHKIIOM ce oMoryhyje CaHKIIMOH-
Hcake MOHOMOJUCTHYKHX aKTa CTpaHHX cyGjeKara Koje ce BpILUH Ha TepHTOpHjaMa
NIpYTHX 3eMalba, YKOJIHKO Ce THM akTHMa Bpeba cnoGofHa yTakmuila Ha gomaheM
TPXKHILTY.

ITpHHUHMIT eKCTpaTEpHTOPHjaAHOr BaXeka oclakba ce Ha T3B, TeOpH]y echeKTa,

INPEHETY Y aHTHMOHOIIONCKO 1PaBO W3 KPHBHYHOT npaBay‘). ILITO HHje 3a Yybeme, jep
jée ¥ aHTHMOHOIMOJICKO IIPaBO jaBHONPABHOT KapaKTepa, OHO MpOIHcyje o0aBe3He
HOpMe TIOHalllarha 3a cy0OjeKTe Ha KOje ce O[IHOCH H CaHKIH]e 3a KpIleHhe THX HOPMH.
Bupenn cMo Beh 1a y HEKHM 3eMJbaMa HEMOWITOBAae aHTHMOHOIMO/CKHX MPOIHCa
TnpeficTaB/ba YaK KpUBHYHO Jieno. Teopuja echeKra onpaefasa jypHCIHKIH]Y oMahe
JIp:KaBeE 3a Jiesla H3BpLIEHAa BaH HbEHE TepHTOije. YKOTHKO Ta JI€]1a MpOH3BOAE NOC-
nepule (edpeKTe) Ha HeHO] TEPHTOPH] ),

Y aMepHUKOM NpaBy eKCTPaTEePHTOPH]alHO BaXKeHhe aHTHMOHOTIOJICKHX TPOMHca
yTEMETbEHO j& HU30M CYICKHX OfTyKa. Y MpecyqH y caydajy Alcoa cys je nerakao ja:
"... TOCTOjH HECMOPHO TPaBO NpeMa KOMe JIp)KaBa MOXe [Ia y3HMa Ha OITOBOPHOCT
Yak H JIMla KOja jo] He JyTYjy NMOCAYLIHOCT a 33 HHKPHMHHHCAHO MOHAlllake H3BaH
HeHHX FPaHulla. KOje H3a31Ba Mocne/IHle YHyTap HheHe T&pKTOije%).

Y eBpOIICKOM IIpaBy €KCTpaTepHTOPHjaTHOM BaXeky je JAaT paHT 3aKOHCKe
Hopme. YUnanom 98, craB 2, HeMauKor 3aKOHa NPOTHB OrpaHHYeHa yTakMHLe MpoI-
HCyje ce HheroBa PHMEHa Ha CBe OJUTyKe OTpaHHYaBakba KOjH HMajy /1ejcTBO Ha TepH-
TopHjH 3emibe. Uman 85. Pumckor yropopa 3abpakyje cBe criopasyme KOJH MOTY
MOTOJIATH TPrOBUHY H3Meby fp:KaBa umaHHlla H KOJH HMajy 3a L{H/b HJIH MTOCIEIHLY
clpcyaBame, OrpaHHyaBamke HIIH OMETamke YTakMHIE ¥ OKBHPY 3aj€IHHYKOr
TpXKHIITa, Y 00a puMepa Hije GHTHO YHje je HallHOHANTHOCTH CyGjeKT H3BPIIHall i
TJIe CY HeJle03BObeHe Pajlkhe H3BpILIeHe.

CacBHM CyNpOTHO, O]l MPHHIIATIA €KCTPATEePHTOPHjaTHOCTH ce OfCTYyMa Kaja Ou
OH Tpebaso 1a oMoryhH 3alITHTY HHTepeca APYTHX Ap>KaBa. THNHYAH NMPHMeEp 3a TO
Cy H3BO3HH KapTesH KOjH ce Hajuellthe H3y3UMajy Ol IpHMeHe HOPMH aHTHMOHOMNOJI-
ckor npapa. Hnp. HemMauko npaBo CaHUHOHHIIlE OBe KapTesle caMO YKOIHKO CBH
YYECHHIM HMaJy CeJIHIITe Ha loMaho] TepHTOpHjH (unaH 98, cras 2, 3akoHa). Y CAJl

Webb-Pomerene Act®’”) gossomasa aMepHUKHM KOMIIaHHjaMa JIa CKJIamajy cropasyMe
3a CBPXY 3aje/IHHUKOr HacTymawa y H3B03y. ¥ EE3 criopasymu Koju ce ofHoce Ha

33. Buau o Tome: Cykujacosuh, on. uut. 120-133.
34. Buawn mmmpe: Whatstein, Liad, Extrateritorial Application of EC Competition Law - Comments and
Reflections, [srael Law Review, 1992, 6p. 2, cTp. 195-237.
35. Whatstein, on. uur. crp. 203.
. Hasepeno u3: Cykujacosuh, on. unt. crp. 129.
37. Webb-Pomerene Act, ofemak 15 3akounka CAJl, naparpad 61-65.
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TPrOBHHY BaH 3ajefIHHIIE He MOTY HMaTH Beher 3Havaja 3a TProBUHY yHyTap 3ajefi-
HHILE WIH YTAKMHLUY Y OKBHPY HEHOT TPXHILTA, Te Cé CTOra HE HHX HE MPHMEHY]Y

ofipenbe 0 3a6pareHHM Copa3yMuMa i3 unaxa 85. Pumckor yroaopa‘gg).

3akibyune Hanomene

AHTHMOHOIIONCKO NPaBo jaB/ba ce ¥ 3eM/baMa ca Pa3BHjeHAM TPIKHUIITHEM CHCTe-
MOM NpHBpebHBaW-a Kao je[HO Of cpefcTaBa NMoMohy KOjHX ApPXapa, ¥ OBAKBHM
CHCTEMHMa, BPILH peryIHCame NpUBpeIHOr XH1pBoTa. [Tomohy HOpMH i HHCTpyMeHaTa
QHTHMOHOTIOJICKOT IpaBa JIpXaBa oMoryhiyje oncraHak cIOGOJHE TPXKHILHE yTaKM-
Hlle, GHIT0 Kao UHba caMor 1o ceGu. OHI0 Kao ehUKacHOT CPeJICTBA 3a NOCTH3AHE
Beher nMpHBpeHOr 1 APYIITBEHOT pa3Boja.

Hopme aHTHMOHOMO/ICKOT NpaBa ¢y NPBEHCTBEHO CajIpKaHe Y 3aKOHCKHM TPOTI-
HCHMa, YakK H Y aHITIOCAKCOHCKHM 3eMJbaMa, Kao 3eM/baMa TpeliefleHTHOr IIpaBa.
Pasnor ToMme fexH y YHHEHULHM [1a ce OBHM HOpMaMa LIITHTE Npe CBera jaBHH HHTEp-
€CH, @ 3aTHM H JIa |¢ RHTHMOHOIIONCKO NPaBo, PaBoO HOBHjer JaTyMa HaCTaHKa, Koje ce
pasrja TeK y 20 BeKy, Kajla y CBHM 3eM/baMa NpeoBiabyje 3aKOHO/JABHA aKTHBHOCT
Ka0 Ha4HH CTBapaka Npasa.

AHTHMOHOIIOJICKO NPAaBO jé jaBHONPABHOr KapaKTepa. FbuMa ce mITHTH jelHO
OMIITEPYLITBEHO OOPO - cIOGO/IHA TPXKHILIHA yTaKMHLIA H § Ty CBPXY pKaBa MpoIl-
HCyje Kao 00aBe3HO NOHalllakhe NPHBPeJHHX cyOjeKaTa - y3[pKaBarme Ofl pajikbH
KOjHMa ce HapymiaBa cJOGO[HAa TpPXHIIHA YTAaKMHI@, KaO M CaHKIHje 3a
HETIOIITOBake THX HOpMH. O cnpoBobery HOPMH aHTHMOHOIIOJICKOT NpaBa cTapajy
ce Ip>KaBHH OpraHH, M TO OpraHH yIpaBe KOjHMa je TO HCKIbYYHBA HAJUTEXKHOCT, Kao H
IIpYTH OPraHH H CYAOBH.

AHTHMOHOIIOJICKO MPaBO CaHKIMOHHILIE JBE OCHOBHE TpyIle MOHAIIaka KOjuMa je
LH/b Cy30Hujare CIOOO[HE TPXKHILIHE YTaKBMHULE - MOHONOIMCTHYKO COpa3yMeBambe
H CTHI[AF€ H 3710y110Tpe0y MOHOIOJCKOTL M0N0XKaja Ha TPXULITY. MOHOMMOMHCTHIKO
criopasymeBare N0Jpa3yMeBa 3aje/IHHIKy akTHBHOCT BUILIE He3aBHCHHX NPHBPEIHUX
cyOjekaTra ycMepeHy Ha OTpaHHYaBake TPXKHUILIHE yTaKMHle. Pajme CTHIlama H
310ynoTpeGe MOHOMOJICKOr MOOXKaja jeJHOr HJIH HEKONHUHHE TpPHBPEIHHX CcyO-
jexara ce CaHKIMOHHIIY YKOJIHKO Ce Ha Taj HauHH NOCTHXKE HJIH MTOCTOJH ONacHOCT Jia
nobe 10 cy30ujama TPXKHIIHE yTaKYMHLE. AHTHMOHOMOJICKO NPABo je Mpeluio pas-
BOJHH NMyT OJI NIOYETHE IPUMEHe MMPHHIMNA cTpore 3a6paHe GHIIO KaKBHX MOHOIO-
JHCTHYKUX AKTHBHOCTH JIO yCBajara NpPHHLUMNA JpXKaBHE KOHTpOJE Hajl OBAKBHM
aKTHBHOCTHMa H, aKO je MOTpeOHO, lHXOBe 3a0paHe H KaxKmaBamwa. To je pesyarar
Cro3HaBawka MoryhHocTH fla y ofpehenum curyanujama 1 y ofpeheHHM nepHOnMa
TNIPUBPE/IHOr JKHBOTA MOHOIOIHCTHYKE AKTHBHOCTH MOTY jla MMajy H IO3HTHBHE

38. Papu ce o npuMeny npuHuuna de minisis, koju omoryhyje nayaumare ofi 3abpane cnopasyma
KOjH Cy Ol MHHOPHOT 3Hauaja 3a Tpxuiute 3ajennnue. Bugn: Bellamy, Child, on. uur, crp. 35.
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echbekTe, KOJH OTHOCE NIPeBAry Ha/l bHXOBHM HETATHBHHM JIEjCTBOM Ha TPXKHIIIHY yTaK-
MHILY.

KoHauHo, OHTHa KapaKTepHCTHKa aHTHMOHOMNOJICKOr MpaBa jecTe HeroBo
eKCTPaTEPHTOPHJAIHO BaXewe, Koje oMoryhyje echHkacHy 3aiuiTHTy aomaher
NPHBPEJIHOT CHCTEMa Ofi MOHOMOMHCTHUKHX Jle/IOBakha NOPeKIIoM BaH foMahe TepH-
TOpHje.

(wianak npumsen: 10, 05, 1995, rop.)

Dijana Markovi¢-Bajalovi¢, M. A., Research Associate institute of Comparative
Law Belgrade

THE NOTION AND CONTENT OF THE ANTIMONOPOLY LAW

Summary

In this article the author analyses, by applying the comparative method, the essential
features of antimonopoly law. The antimonopoly law makes a part of a wider system of
legal norms known as the law of competition the aim of which is protection of the system
of market economy and the free market competition within it. The antimonopoly law reg-
ulates two main groups of issues: the monopoly agreements and acquisition and misuse
of monopoly status. The anti monopoly law has the status of public law which causes
some of its other characteristics: the organs and procedure, as well as its extraterritorial
validity.

Key words: antimonopoly law, monopoly agreements, misuse of the monopolistic status.



MEBYHAPOJIHO ITIOCIOBHO INPABO

Mehynapenua perynarusa

INapHckH KaYy6

IllTa je 3ajepHuuko OGanu CrnoHoBade, Mekcuky, Pycuju, Erunty H, peuumo,
AprentaHA? CBe OBe 3eMJbE, Kao H ILE3[IeCeTaK IPYTHX, KOPHCTE HIH Cy KOPHCTHJIE
cpelcTBa 3a IpeBasHIaxeme NMpobieMa y OTIUIaTH Ayrosa Mpeko T3B. Ilapmckor
kiay6Ga. OBaj He3BaHWYHH CKYIN IIpefiCTaBHHKA fIpXaBa, 0e3 mocrojama (popMmanHe
OpraHmsalije H CTPYKType, HIpa Beh ueTpfeceT rofHHa 3alpaBO BEJHKY YJIOTY Y
cracaBamy Npe3afyXKeHHX 3eMaba y pasBojy. Of cBor dopmupama, 1956, IMapucka
Ki1yG je ofpxkao oko 250 cefiHH1Ia Ha KOjHMa je OloOpEHO penporpaMHpamke BHIIE Off
250 MuTHjapH fONapa Iyra OMHOCHO KpeHTa.

Kny6 uma gucKpelHOHY Moh (Koja He NMpOHCTHYE H3 HEroBor opMasHor
yCTpojcTBa HIIH HajipebeHoCTH, Beh H3 cTBapHe cHare 3eMalba 3ajMOfjaBalla Koje Ta
CauHm-aBajy) Ja yTHUYE Ha [VlaBHe TOKOBe MehyHapomHe pazMeHe U (pHHAHCHpara;
TPaXHOLH KpeHTa Ha CPefIkbH H IyTH POK TOBHHY]Y c€ HeroBoM JHKTaTy Ge3 moro-
Bopa. OBa KpaTKa Ofipe[IHH1ia flaje NIpaBy CJIHKY MeTOfla leioBama Kiyba u MoX[a He
O[IrOBapa HErOBHM WIAHOBHMAa KOjH TOKYIIABajy fa My Jiajy CIHKY JOGpPOBO/EHOT
ypebHBama ofiHOCA.

ITpaBHo rnepnaHo, ITapacku Ki1y6 He TOCTOjH; OH HeMa HH CeJJAIIITa HATH CBOjCTBO
TpaBHe JIHYHOCTH. "TO je He-HHCTHTYylLHja", KaXe jelaH Of HeroBUX akTepa. JegHa
Jipyra ofipeflHHIa yKa3yje Ha pasnore ocopMm/bewa Kiyba, He momajyhu HuILITa Ha
pasjallilkaBamky Herope "taHTomcke" ersucreHumje: ad hoc rpynucame npxapa-3aj-
MOJIaBala BaH CBHX HHCTHTYLIHOHAJTHHX CTPYKTypa.

Op cBor (npHHYAHOr) OocHUBama [TapHckH KiyO je 3HaTHO eBonmyHpao. ¥ 1956.
ApreHTHHa je ynyTHaa anen MebyHapojHO] 3ajefHHUM - fecbHUHT y ulahawmuMma
npeMa HHOCTPAHCTBY HCUPIIEO je HeHe JIeBH3HE pe3epBe Te MOryRHOCTH NpHCTYTa
MebyHapoIHEM (DHHAHCHJCKHM TPXHINTHMA; 3eMJba HHje BHIle Morva BpahaTH HH
CEPBHCHPATH CBOj€ CIIOJLHE JIYrOBe H NPETHO je MOTMYHH NPEeKU] YBO3a A3 HHOCTPAH-
crBa. OBakBHM pa3BojeM OHJIO je moroheHo MHOro GaHaka H JIPYTHX KPeJHTHHX
OIHOCHO (PMHAHCH]CKHX HHCTHTYLIH]ja; OBaKBa "mucnep3uja” oHeMoryhasasa je Gunar-
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epanHe nperosope. HapagHo, jour o 1944. mocrojao je MebyHaponHu MoHeTapHH
¢homt, uHja je CTPYKTypa MOra noMohH y OKyIUbamky lOBepHiIalia, ajlH je y TO BpeMe,
Ha OCHOBY criopa3yMa 3 BpetoH Byjca, @oHj1 GHO BHIIE NPEOKYNHPaH MOHETapHUM
OanaHcOM Hero NMperoBopHMa H3Meby MoBepHniala M Jy’KHEKa KOJH HHCY MOTIJIH
HCIyH-aBaTH cBOje o0aBe3se.

Ia GH ce MOIyHAIA IPa3HHHA, KOja je MOIJIa IOBECTH IO BeNHKe KpH3e, MehyHap-
OJIHH MOHeTapHH (POHJ H Biafie JpXaBa-nosepuialla cy "cmucnune” Kiy6, Ha3Bau
"MapHcKHM", IO MECTY OfIp>KaBaks-a MPBOT cacTaHKa (ca ApreHTHHOM Kao Ty KHAKOM).
IIpBH cacTaHak je opXaH y AHpeKiHjn PpaHllycKor Tpe3opa | Of Tala ce CKYINOBH
CTaJHO OpraHH3yjy y TOM rpafy. y npocTopHjaMa MHHHcTapcTBa (pHHaHCHja HAH
crapor xorena "MaxecTHK".

On camor noveTka GUJIO je JOroBopeHo aa he y pagy Kny6a goMuHuparts cre-
KCHOMJIHOCT H TpaXee KOMIIpOMHca, INTO je Tpebano na Habe ofpa3za H y
(nermmcanum) napuinMa Kiy6a. Yak Hu Gpoj Kao HH CBOjCTBa Y4eCHHKA HACY (PHKCHP-
aHa, jep cy ce MOBEPHOLIA pa3HKOBaIH Ol cy4Yaja fio ciaydaja. CacraHuu Kiy6Ga cy ce,
cBe 10 1982, no nojase BeqHKe "My>XHAYKE KpH3e'", ONpXKaBalli PeNaTHBHO PeTKO -
jeTHOM 10 JiBa MyTa rofuiimbe. Ho, nocie HeMOBOLHAX NPHBPEIHAX KpeTama y JaT-
HHO-aMepHYKHM 3eMJbaMa, Iipe3agyKeHOCTH a()pHUKHX IpXKaBa H 3eMarba McrouHe u
Cpenwe Eppore, cactaHun cy ydecTanH (4YaK jeJHOM MeceuHo).Yuelnhe Tpef-
CTaBHHKA MHHHCTApcTBa (hHHAHCHja 3eMIbe-ly>KHHKA, cyXOeHnka MebyHapomHor
MOHeTapHOr hoHaa, MebyHaponHe GaHke 3a OOHOBY H pasBOj. 3aHHTEpeCcOBaHe
persoHanHe pasBojHe OaHKe MJIH JIpyre perHoHaiHe (DHHAHCHjCKE HHCTHTYLHjE je
CKOpO "KBasH-pHTYaTHO". OcTany 3aHHTepecoBaHH IIOBEPaBajy MaHJIaT 3a 3aCTylame
Ha cacTaHLMMa jeJTHOM HJIH BHIIE 3acTyMHHKA. CTPYYHH OHOCHO aMHHHCTPATHBHH
cepBHC MpyKa paHLycKo MuHHcTapeTBO (hHHAHCH]a.

Haunn papna Kny6a Huje, mebhyTum, yTHIIa0 Ha TO 12 ¢y ce, IOCTeNeHo, OhOPMETH
ofpebeHH yeTabeHH, cTaOHIHA NOCTYNUH B pakca. Kny6 HAKafa He NocTyna 110 coll-
CTBEHOj HHHL[HjaTHBH; OH YeKa Jla 3aHHTepecoBaHa 3eMyba YIIyTH 3aXTeB H IpHXBaTa ra
aKo Cy HCITyHheHa JiBa ycIoBa: MOpa II0CTOjaTH BepoBaTHORA [a 3eMJba-Iy>KHHK Hehe
MohH f1a Bpaha OJHOCHO cepBHCHpa JIyroBe (Ha 1ITa, YecTo, yKadyje MehyHapoaHu
MOHeTapHH (hOHJI) Te je Ta 3eMJba YCBOjHJIa TPOrpaM Npuiarohasama MpHBpesie KOjH
jOj je TPeTXOHO NOCTaBHO OJHOCHO HaloXHO MebyHaponHu MoHeTapHH poHI. AKO
3eMJba HHje unad PoHpa (Kao 1ITO je, Ha npuMep, GHo ciydaj ca Ky6Gom), Kiy6 npax-
BaTa 3aXTeB MOILTO caM HCITHTA HhEHO CTakbe.

Kny0 npuxsaTa ja pasMaTpa caMo MHTambe T3B. jaBHHX AyroBa, Jyrosa JpxKaBa
HJIH KOjH Cy rapaHTOBaHH Off cTpaHe JipXXaBe. Tako3BaHH NPHBATHH JYyTOBH MOTIAfajy
"MOJI HAJJIEKHOCT" jeJHOT APYrOr OpraHu3Ma - T3B. JIoHoHcKor kiyba. Iapucku
KJIy0 He pa3MaTpa HH KpaTKOpOYHe KpefIaTe (Mafia je fIBa ITyTa HanpaBJbeH H3y3eTak
o1 oBor npasua - ca Hurepujom 1993. n Mannjem 1989).

3ajMofIaBlH Cy ce, BPJIO PaHO, CIOXHIM Jla CTBOpe (PPOHT TpemMa 3eMibaMa-
Ny>KHHIEMaA Te jja he, Ha OCHOBY JOTOBOpa MOCTHTHYTOT KOHCEHCYCOM, CHOCHTH
TPOIIIKOBE H TepeTe eBEHTYalHOT Ojiiarama Ilahama Iyroea cpa3MepHo ydemhy y
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kpeguTHMa. KaksBaM Merofama pacnionaxe Kny6? ITocTojm caMo jeflHO cpeficTBO:
pernporpaMHpame Jayra Tj. OTmaarte. Ilpumena oBor Mertofia ce, MOCTENEHO, ca
MOrOpIlIakeM eKOHOMCKE CHTYalHje Y CBeTy, NMpOIHpHBaia - Ofl peNporpaMHupakha
Jlefla Iyra Ha OJlylarame JOCMENIOCTH CBHX o0aBe3a MyXKHHKa, Kamara, Koja ce y
IOYeTKY YBEK MOpasia pe/IoBHO TahaTH, cajia ce YHOCH y H3HOC Iyra H Takobe penpo-
rpamupa. Ilepro KoHconuaalHje je MPOAYXKeH - TaKO a y NMOjelHHAM ClTydajeBHMa
TIEPHOJ OJUlaraka H3HOCH H YeTpHaecT rofinHa. ITopep Tora, npuberasa ce H CMambewy
KaMaTHHX CToMa y MepHOy KOHconupalmje ayxxHuka. ¥ 1988. Kny6 je HanpaBHO H
jemaH 3HayajaH Kopak - y ofipebeHHM ciydajeBHMa JIOLLIO je YaK H O ONpaliTama
jente tpehune myra. Ho, oBo HHje GHO H Kpaj KOHIlecHja Koje je Kiy6 Hyano - kpajeM
1991. nuMUT gena Ayra KOjH ce OnmpalTa noMepet je Ha 50% | JOMYILITEHO je, IO PBHA
MyT, 1a ApXKaBa-Iy>KHHK npeTBopH 10% jaBHOT yra, Ha GuIaTepanHoj OCHOBH, Y YJIOT
y noMahy npuBpeNly y TOKagHOj BaJyTH (0Baj MeTOf je, HHaue, Beh 6Ho KopuitheH Kon
NpHBaTHHX AyroBa, Tj. MOTPaXHBamka MO KPeJHTHMA ca JHIMMa KOja He cragajy y
jaBHH CEKTOp H KOjH HHCY FapaHTOBaHH Off fipXkage). OBy MOTYHHOCT TIPBH je HCKOPHC-
THO Mapoko. HapasHo, Knyb ce y OBakBHM apaHXXMaHHMa HHje PYKOBOJHO
HCK/bYYHBO €KOHOMCKHM pa3/I03HMa OHOCHO XeJbOM /la OfIpXKH H OXHBH MehyHap-
ofHy pa3meny. Tako je Ha npumep Kiy6 onpocrio Erunty nonopusy gyra (Koja ce
neo Ha 36 MHIHjapAH Jonapa) Kao 3aXBaJHOCT OBOj 3eMJbH 3a MOMPILUKY Y T3B.
3anusckoM paty. Hcro Tako, nonoBrHa off 41 MunHjap/ie flofapa fiyra je ONpOLITEHO
TTorbcKOoj Kao NMoApIIKa Ia OBa 3eMJba HCTpaje Ha IyTy pa3Boja TPXKHILIHe NpHBpefe.
Bpoj 3emama ca kojuma je Kny6 yropapao ogpebeHe Mepe 3HaTHO ce moehao,
HapO4YHTO TOYeB Ofl OCaMJeceTHX TOj[MHA, OJf KpH3e Y cHcTeMy MehyHapoJHHX
nnahama. ¥ nouetky, Kiy6 je Mepe npey3uMao caMo y ciydajy HajMare pa3BHjeHHuX
3eMaba (MoKasaTe/bH O NMPHBPEJHOM PAacTy H 3ayXEHOCTH KOpHIIheHH Ccy IpeMa
MeTofonoruji MebyHaponiHe GaHKe 3a OGHOBY H pa3Boj) - IITO je 06yXBaTHIO OKO
Ies3fieceTak 3eMaba, yriaBHOM adpuukux. [ToToM je JOroBOpEHO fla ce Yy CHCTEM
Kny6a yk/byde H 3eMibe ca HeluTo GO/bHM IOKa3aTe/bHMa, 1ITO €& OHOCHIIO B Ha
3emibe Tagaunmer CEB-a. Oj1 cBor noYeTKa, Off apaHXMaHa ca ApreHTaHOM, Kny6 je

IIPOMEHHO "AYIIY" aJlH HE H IPHPO.Y.
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Jdesu3nu 3akon y Ilombckoj

ITormeckH HOBH IeBH3HH 3aKOH of1 2. lelieMOpa 1994. cTynuo je Ha cHary 31, feuem-
Opa npoliuie roguHe. 3aKoH Tpeba [1a TOMOrHe y cTBaparmy MOryhHOCTH 3a KOHBEpPT-
HOHJIHOCT 3710Ta Y TeKyhHM TpaHcakudjama y 1996; Ho, crpyumalii cy Beh H3pasdiu
CyMEIY y TO Jla JIH HOBH IPOIHC HCymaBa TpH ycinoBa H3 4inaHa VIII Cratyra
MehyHapolHor MoHeTapHoOr ¢hoHa 1a Ou gomaha BanyTa Morna fa 6yae npuxsaheHa
K40 KOHBEPTHOMJIHA - HENOCTOjalbe OrpaHHYeHa y TeKyhHM [eBH3HHM TpaHCaKIIH-
jaMa, CipeMHOCT Jla ce OfipKaBa jeJHHCTBEH KypC BajlyTe, Te HEMOCTOjabe apaHKMaHa
KOJHM ce IACKPDHMHHHIITY BaJyTe Tpehnx 3eMaba (MuTame je | 1a 11 he [Tomeka 1996.
HMaTH JIOBOJbHE JIeBH3HE pe3epBe). 3aKOH JIOHeKJIe THOepatH3yje IeBH3HH PEXHM Y
OJIHOCY Ha NPETXOMIHH, aJIH jOILI Cy OcTane y BaXXHOCTH MHOTe pecTpHKiHje. M name ce
CTHMYJIHIIIE CTBapame JIeBH3HOT TPXKHIITa y [Tomkckoj, 3a npHMeHY 3aK0oHa NoTpeGHO
je ma MunncraperBo (puHaHcHja H HalponanHa 6aHka H3[lajy HH3 NPOIHCa H3 CBOje
HaIEXKHOCTH.

HoBH 3aKoH 0 cTpanum ynaramuma y Omany

CTpaHH HHBECTHTOPH TNO3/IPaBHJIH Cy CTYTIalbe Ha CHary HOBOT 3aKOHa O CTPaHHM
HHBECTHIHjaMa KOjH /103BO/baBa fla ce Yy OMaHy CTpaHHM KanHTalOM OCHYjy H
npejyseha y KojAMa CTpaHIIH, y3 CarjlacHOCT BJ1ajie, MOI'Y HMaTH H TOTIYHO yuyenrhe.
Ho cana je yueurhe crpaHala OH/I0 orpaHHYeHo Ha 49%.

Yapyxupame MalbHHCKHX yaaraya y ¢ppaniycKum IpynITBHMA

PpaHlLycKH MpOIMHC O Npefy3ehnMa H3MeweH jé HelaBHO TaKo fAa ce oMoryhH
YIpY>KHBaH-e¢ MalHHCKHX yIarada y ApylUTBHMa Koja ce KOTHpajy Ha Gep3H.

MamHHCKH aKL[HOHapH KOjH Xejle Jla CTBOpe TpyNalHjy Mo OBHM ofipendaMma
MOpajy 3ajeflHO pacrojaraTH ojjpeheHHM TIpOLEHTOM IMpaBa r7acama OHOCHO
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olnyuHBama y npefysehy. OBaj mocrorak Bapupa offl 1% 10 5% y 3aBHCHOCTH O
BHCHHE KamuTana npepyseha. AKIHOHapH MOpajy MOoce[oBaTH aKlHje HajMame JBe
FOJTHHE Ipe Hero IITO CTeKHY IPaBo J1a [IOCTaHy YJIAHOBH IpyTIe.

IpynHcambeM MambHHCKH aKlHOHAPH CTHYY MOTYRHOCT 1a yIpyXe CBOje Harope
OTHOCHO J1a OCTBape CBOje IOjeflHHAaYHe HHTepece H OCTBape Mpapa Koja Cy HHaye
pe3epBHCaHa 3a aKllHoHape Koju apxe BHie off 10% akuuja. OBa npasa yKibydyjy
IIpaBO MaMHHCKHMX yjlarada fla 3axTeBajy pasjallmera O OHJIO KOM MHTamy ako
cMaTpajy na je y onpebeHoj 061acTH yrpoXeHO NocoBare npefyseha, paso fa off
cyla Tpaxe IOCTaB/bamke CTPyYrhaKa Koji hie HCMHTaTH MOC/IoBake ynpase, IpaBo 1a
ce OCIIOpH HMEHOBaHe PeBH30pa Te 3aXTeBa OJ] Cy[a yKjamame peBH30pa, NPaBo
MOfH3ama TyXK0e MPOTHB HPEKTOpa y HMe npefly3eha, Te MpaBo [1a ce Ha THEBHH pejl
CKYMIUTHHE APYLITBa cTaBe ofipeheHa nurama.

Bop6a nportus dancudukopama pode y EY

Ypen6om 3295/94 on 22. meuemOpa 1994, koja cryna Ha cHary 1. jyna 1995, Espon-
CKa YHHja je TpeiBHJeNa Mepe Koje he ce npejy3suMaTH Ha 3a6paHH yBO3a KpHBOT-
BOpeHe pobe. YTBpheHH cy ywIOBH IMOJ KOjHMa LADHHCKH OpPraHH MOTY IUIEHHTH
TakBy poOy. CBaka Jp’kaBa-WiaHHI[a MOXe Y OBO] OOnacTH yBecTH M noceOHe
CaHKIIHje.

IlpaBo npepy3eha - noBu pyckn I'pahancku 3akon

IMpsH neo ['pabaxckor 3akoHa Pycke ®efepalmje cTYMHO je Ha cHary 1. jaHyapa
1995 (c TaM 1ITO Ce mojenuHe ofpeate O TProBauyKHM Ipefy3ehinMa NpHEMeEmY]y off 8.
peuemGpa 1994).

Hosu 3akoH ce y nojefiuHAM eleMEHTHMA "yriieflao” Ha aHIJIO-CaKCOHCKa IpaBa
(na mpuMep, "nmos3ajMuo0" je mojaM "equity”-ja, ca/ku KoHlenT "trust”-a). ITopen Tora,
3apXXaHa Cy M HeKa pelllema paHujer rpahaHckor 3akoHnka. Ho, ocHOBHa orpe-
lenera HOBOT 3aKoHa GIIHCKa CY T3B. KOHTHHEHTAIHHM ITpaBHMa.

3akoH noTephyje cBe GHTHe NpPOMEHe Y NpaBy npefy3eha, Koje cy y CKOpalllbe
BpeMe BpllIeHe Y PycHjH, W OHOBO flehHHHIIIE OCHOBHE TPHHIHIIE OCHHBaKa H (DYHK-
L[HOHHCAha CBAX TPrOBaYKMX JIPYLITaBa, YK/bY4yjyhH H OHa ca CTPaHHM KallHTaJIOM.
Hexka op peniema koja HoBH pycku 3aKoH yTBphyje cy ciefiehia:

- MoryhHocT f1a ce npefy3ehe GaBH CBHM [IEJJATHOCTHMA KOje HHCY 3a0pareHe
TIPOMHCHMa,

- MoryhHocT fa ce mpenysehe (y oﬁnmcy JIpyLITBA Ca OrpPaHHuEHOM Oro-
BopHoOUIhy HJIH aKIIAOHAPCKOT JIPYLITBA) OCHYje ca KalHTalioM KOjH Mopa GHTH Haj-
Mame XAJbajly MyTa BehH off MEHHMaITHe TuiaTe,

- o0baBe3a ia ce cMamwH KalluTan npefyseha v Jia ce nipesty3ehe THKBHAHPA aKO
Ha Kpajy (bHCKaslHe rOfiMHe, BpeHOCT akTHBe Oy/ie Mara OJf perucTpOBaHOTr KallH-
Tana,
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- MOryhHOCT fla jefiHO JHle OcHyje ApywTBo (GHIO Kao JpymITBO ca
OrpaHHYeHOM OJITOBOPHOILITHY HITH aKIIHOHaPCKO JPYIITBO), Y3 YC/IOB /ia TO JIHIIE HHje
jeTHOIIepCOHaHO IPYIITBO,

- obaBe3a J1a ce NpH OCHHBamYy yIuaTH HajMawe 50% Kamurana apyurtsa ca
OTrpaHHYEHOM OJITOBOPHOILTHY, @ OCTATAK Y HAPEHOj TOHHH,

- obaBe3a Jia ce y II0JelHHHM ClyYajeBHMa NMPOLEHa YJIOTa Y CTBapHMa BPIIIH Off
CTpaHe OBnailfieHHX NPOLEHATE LA (BPEIHOCT yJIora yJIarady cy 10 caja yTBphuBaiu
CaMOCTAIHO).

Ouexyje ce CKOpO JOHOIIEHEe HOBHX JeTa/bHHX MpOIHCa O perhcTpalyjn
npefyseha, 0 ApyIITBEMa ca OrpaHHYEHOM OJTrOBOPHOIIThy H O AKUHOHAPCKHM
JpYLUTBHMa, Ha KOje ce I'pabaHCcKH 3aKOH Io3HBa.

IMosehame Gpoja crpannx anBokaTa y Kunu

INoBeharwe MpHBpEHUX Be3a ca CBETOM JOBEJO je 0 Tora Aa Kuwa pasmatpa
MOTYhHOCT /1a ce 6pOj CTpaHHX afBOKaTCKHUX (hupMu noBeha y HapenHe [1Be FoJHHE Ha
ykymHo 100.

3a cania camo je 41 crpaHa ajjlBOKaTCKa KaHlle/lapHja NPHCYTHa ¥ OBoj Hajsehoj
3eMJbH cBeTa. CTpaHH ajIBOKAaTH yriaBHOM ce OaBe NpYXKameM NpaBHe MOMOhH Ha
M0JbY AHOCTPAHMX YJlaraa, TProBavHX IMOC/I0Ba, (PHHAHCH]CKAX apaHXXMaHa, HHTeJle-
KTyaslHe CBOJHHE, NIPOMETA HEMOKPETHOCTH W, CBE BHIIE, y OMeHy MebyHapomHe

apbHTpaxe.

KoMepnujaauu pu3HiH H eKOJIOTHja

YjenumeHe Halgje Cy, IpeKo jeiHe upMe 3 BoneTpuTa, BeTpakHBane NocTy-
nawe 3anagHux GaHaka y Torfefy eKONOIIKHX acleKaTa MocioBama. Tako je
ycTaHOBIbeHO fia 0KO 80 mocTo BoiehHX CBETCKHUX MOCTIOBHAX 6aHaKa y3HMa y O03Hp 1
€KOJIOLIKE eJIEMEHTE NPH NPOLIEHH NOCJOBHAX PH3HKA Y BE3H ca 3ajMOBHMa KOje 0l0-
GpaBajy. MebyTtum, camo nosnosrHa GaHaka yrpabyje eleMeHTe OJTOBOPHOCTH 3a
CTame YOBEKOBE CPefIHHE H OYyBame NMPHPOJIE Y CBOj€ YTOBOpE O KPEIHTHMA H NpaTH
€KOJIOIIKe pH3HKe nocnoBa. Koj IHpeKTHHX HHBECTHIIHjA, OBa €KOMOINKA "cBecT"
OaHaKa Mambe je H3paxKeHa.



INPUKA3U

Cpencrsa ninahama y M3paeny

IeBusny KouTpoay y M3paeny cniposoju Banka M3paena. [leBusHa orpanuyema,
HAaKO jolI yBeK BpJIO BeJHKa, NMOJAaKO MOMyLITajy NMOCHekHX FOJHHA y CKIagy ca
ONIITOM JTHOepaIH3alidjoM IpHBpeIe.

Tlnahame H3BO3a U yBO3a je Y MOTIYHOCTH CIOOOIHO, BPIIK ce 6e3 NpeTXOTHOr
onoGpersa, y3 yeJIoB ia ce 00aBH MPEKO je/iHe Off TOCTOBHHX OaHaKa.

Meby npuBpeHHIEMa ce cMaTpa Jia je HajOolba BadayTa 3a Iulahame (akTyp-
Hcame) aMepHUKH onap. M ocHOBHe eBpoIicKe BalyTe Takohe ce KopHcTe.

Kao cpecrso nnahama KOpHCTe ce ByueHe H concrseHe MeHuue. Kana je xynaiy
MO3HAT, MPHXBaTa Ce W Miahake BHPMAHOM (TUPEKTHHM TpaHcepom). SHamm
MOC/IOBamka ca NapTHepuMa H3 M3spaena npenopyudyjy Kopuilthewme akpeguTHBA,
HapOYHTO aKO ce ca MapTHEPOM MOcIyje NMpBH MyT. baHke y morseny akpequTHBa
xopucte JemHooOpa3Ha npaBuia U o0HYaje 3a JOKyMEHTapHH aKPe[UTHB - TOKYMEHT
Mebyuaponﬂe TPTOBHHCKE KOMOPe. Yek ce y MehyHapomgHOM NOCNOBakby He Mpe-
nopydyje, 9aKk H Kao je moTepbeH. BaHkapcke rapaHligje ce Mpenopydyjy Kao cpeficTa
006e3behema mahama, a y Ty CBpXy ce KopHcTe stand-by akpeTUTHBH.

Ilpupopa 6ankapcke rapaHiHje Ha NpBH HO3HB

PpaHIyCcKH CYIOBH CYy HEJJABHO [JOHEITH HHTEPECaHTHY OJJIyKY Koja, 300r MaTep-
Hje Ha KOjy ce OfIHOCH, MOXKe OHTH Off 3Hauaja 3a fmpakcy. Y jeTHOM ciy4ajy, H3 Kora je
NPOHCTEKIIa MapHHLa, OaHKa je HW3jgana OaHKAapCKy rapaHlHjy IUIaTHBY "Ha IpBH
MO3MB" KOjOM j€ rapaHToBaja fia he Kymall IUIATHTH LeHy HEIOKPETHOCTH YTBpheHy
YTOBOPOM O KYIONpoJaji HenmokpeTHOCTH. [Ipogasaly je Tpaxuo 1niaahamwe 10 rapal-
unjH, a 6aHKa je ofbuna a To H3BPIIM NO3uBajyhH ce Ha TO Jia je YroBOp MO OCHOBY
KOra je JIOILTO IO H3IaBarka rapaHimje Hepaxehn.

IpBocTeneHy Cy je NpecyHo fla OBakap apryMeHT GaHke Huje moryhe npnx-
BAaTHTH y3 OOpa3oXeme Jla je TO MPOTHBHO He3aBHCHO] NpUpoNH GaHKapcKe rapaH-
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umje. CTaHOBHILTE IPYTOCTENEHOr cya je, MebyThM, Guito a Meby cTpaHkama Huje
GHIIO TOTOBOPEHO [la rapaHLHja y MHTaky HMa He3aBHCHY NPHPONY ¥ OHOCY Ha KYTIO-
TIPOJIajHH YTOBOP Ha OCHOBY KOra je W3farta. BHumm cyp je, mopej Tora, o6pa3iarao ia
Tpeba n1a Gyny HCIymeHa JiBa ycoBa la 6B MOIVIa [1a ce TIPH3HA He3aBHCHA, ancTpak-
THa MPHpOJa rapaHigje: NpBH, MOCTOjakbe 00aBe3e rapaHTOpa fa IUIaTH OfiMax Mo
3axTeBY H, [pYIH, IOCTojamke OfpeAle y rapaHliMjH Ja rapaHTtop Hehe craB/baTH
HHKaKBe MPHTOBOPE 110 OCHOBY HCITYH:EHha YrOBOpa 110 KOME je 3aTpakeHO H3JlaBamke
rapaHigje.

IMocnosatn y Hranuju

Tpancakumje y WMranujn OHOCHO ca HTATHjaHCKHM NapTHEPHMA MOTy GHTH He
caMO YHOCHH, Beh (y noceGHHM yCIOBHMA Y KOjHMa Ce Halla3sHMO) | jeflaH Off PeTKHX
Ha4gHHa I10CTIOBakha yOIIILTe.

Ho, 6e3 063upa Ha crielujatHe OKOIHOCTH Y KOJHMa ce TOCTIOBHH MOIYXBAaTH OCT-
Bapy]y, YCJIOBH IIOC/IOBak-a ca OBOM CYCeTHOM 3eMJbOM MOpajy ce Jo6pOo NMO3HaBaTH. A
OHH, H ca NPaBHOT CTAHOBHILITA HMajy I0cTa 0cOGEHOCTH. EBO HEKHX.

WTanujaHcKo 3aKOHOJABCTBO BPJIO je KOMIUIEKCHO. [IpomnHcH ce oHece decTo,
ApXaBa HHTEPBEHHIIIE Y MHOTHM IOMEHHMa NPHBPEIHOT KHBOTA, @ pery/NaTHBA yasH
H Y HajcHTHHje JieTasbe. ITpomHCH cy moHeKa] KOH(Y3HH, 9eCTO ce H Memajy, HMa
focra "TBpfohe" y BHXOBO] NPHMEHH, HAPOYHTO OfI CTpaHe agMHuHHuCTpauHje. [Toc-
JeflHlla OBAKBOT NMPHCTYNa je fla ce HTaJHjaHcKa Npeny3eha y 106poj MepH cHanase
TAaKO IUTO H3HANA3e HAYHHE J1a H30erHy NpHMeHy OJTHOCHO H3HIPajy 3aKoHe. "XHamnep-
MPOJIyKL[Hja" 3aKOHCKHX TEKCTOBA, HHXOBE MHOrOOpOjHe H3MeHe H JIONyHe, [OMpH-
HOCE IPaBHOj HECHTYPHOCTH Kojy MTayHjaHH HacToje 1a HCKOpcHTe. Bpito je Grmm3y
HCTHHH H3peKa Koja ce YecTo Jyje y ITOCIOBHEM KpyrosrMa: Fatta la legge, trovato I'ing-
anno (9HM ce MPOIHC [IOHece, Habe ce H pyna y BeMy).

Oryna, crpaHiEMa ce Tpenopydyje Aa 3a 60/be pa3yMeBake 3aKOHCKOT OKBHPa
Moc/oBamka 00aBe3HO II0TpaXe MOMOh MOKanHHX ajBoKaTa. [lopem oBora, y
onpebeHuM, crielHhHYHEM ITHTaBbHMA MOTY GHTH O TOMOhH H IPYTH CTPYYH-ald -Ha
[PHMEP, CABETHHLH 338 PAYYHOBOJICTBO, TOPe3e H YOIIITe (DHHAHCH]CKO NTOC/IOBak:€.

PokoBu ruiahama oTHOCHO H3BpIliekha 00aBe3e Miahama YecTo ce He TOMTY]y Off
CTpaHe HTaHjaHCKHX MapTHepa. M y caMuM apaHXXMaHHMa, O MPaBHIy Ce yrosapa
OIIOXeHO Miahame. AHanH3e NMOCIOBHAX OaHaKa NoKasyjy aa cy Mranujanu Hajcrnop-
Hje InaTHie y okBHpy EBporncke yHHje. Tako, Ha MpHMeEp, KO MalHX H CPeIEHHX
npenyseha cera 24% nnahama m3spim ce y npeux 30 gaxa, a moBepHOLH 33 9%
nnahama 4ekajy u Buile of 120 nmaHa; Ko BenHKHX Mpefnyseha cHTyaldja je jourr
Joumja.

Hexu oft HHTepecaHTHHX acnekara nociosawa y Mrammjn cy cnenehn:

- Y Hramiju je yroBopHO npaBo ypebeHo ['pabaHCKHM 3aKOHHKOM (He MOCTOJH
noce0aH TProBaykH 3aKOH ), Kao IITO Ce He MPaBH pa3/IHKa Ha rpabaHcKe H TproBadke
CyIOBE.
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- Yak H y NOCIOBHOM NpaBy HMa iocTa popManusma. Ha npumep, uwnanosu 1341
H 1342 I'pabaxckor 3akoHa 3axTeBajy fa ce 3a NPHMEHY HEKHX OpelOH OIMITHX
ycJi0Ba yroBopa HiiH (hopMynapHHX YTOBOpa HenyHe ofipeheHH ycloBH - H3Meby ocra-
JIHX HEOMXOJHO je a ce NMPHXBaTame TAKBHX OfpeNOH NMOoceGHO HAarjJacH JOTaTHHM
TIOTTTHCOM YTOBOPHHX CTpaHaKa.

- Y nornefy yropopa O NpofiajH ca eleMeHTOM HHOCTPaHOCTH TpeOa 3HaTH fia je
Wranuja npaxsatiiaa Beuky konseHuHjy (KonseHunjy YH o yroBopuma o MehyHap-
OmHOj pofiaji pobe) ox 1980.

- Hrannja je 3akoHoM 6poj 5 of 5. janyapa 1994. gonyHuna cBoje Nponuce H y
3aKOHOJIaBCTBO yBeJia nojaM MehyHapose apOHTpaxe.

- Tlo wunany 633 I'pabaHckor 3akoHa, Moryhe je HamnaTy HecIOPHHX
NOTpaXXHBak-a CCTBAPHBATH Y NOCEOHOM, cKpaheHOM NOCTYIIKY.

Crpanail y MiTannju MoXe OcHOBaTH npefTy3ehe (caMOCTANTHO HIH Y KOMOHHALIHH
ca foMahHM OCHHBAaYHMA), MPe[CTaBHHIUTBO H (unHjary. On ckopa je u y Hranujun
Moryhe chopMHpaTH €BPOINCKY NMPHBPEIHY HHTEPECHY Ipymy (10 MOJiesTy H3 3aKOHO-
nasctBa EBporncke yHaje).

POpManHOCTH 3a OCHHBaH-€ NpPEACTaBHHLITBA CTPAHOT NMpPaBHOr JIHLA CY jefi-
HOCTaBHe - MOTPeGHO je HMEHOBAaTH IpPE/ICTABHHKA CTpaHor npenyseha, npen-
CTaBHHILTBO PEriHCTPOBATH KO JIOKaJlHe TPrOBHHCKE KOMOpE H TIpHjaBHTH ce
TIOPECKHM BJIaCTHMA.

dunmjana ce y Hauenay MOXe OCHOBATH Yy CBHM 00/1aCTHMa, OCHM Yy ceKTopy 6aH-
KapcTBa, OCHTYpaka H BasJyLIHOr npepo3a. 3a ¢opMHpame je noTpeCHO y cyay
JEeNOHOBaTH KOHCHTYTHBHH aKT, CTaTyT H IOcCNelrwH OHNaHC cTpaHor npenyseha-
OCHHBa4a, Ka0 H OCHHBAUKH aKT MofpyxHHlle. PHNHjasa ce YMHCYje y perucrap
npenyseha Kop cyna, Te y perucrap npegy3eha Koji TPrOBHHCKE KOMOpE NpeMa MecTy
CEeJTHILITA.

CrpaHall MOXe OCHOBAaTH HJTH y4eCTBOBATH Yy Nipefiy3ehy Koje HMa (hopMy KOMaH-
[HTHOL IpYIITBA, KOMaHHTHOL IPYILITBA Ha aKi[Hje, IPYIITBA ca OTPaHHYEHOM Ofro-
BOpHoOILIhY H aKI[HOHAPCKOT pylITBa. Ca CTpaHHM KallHTalnoM Hajuelithe ce OCHHBAjY
IpYLITBa ca orpaHHYeHoM ofroBopHourhy (CPJI) B akunoHapcka apyiursa (CITA).
MuHHEManHu Kanutan Kof npsux je 20 MHTHOHA JHpaA, a KON IPYTHX je JleceT myTa
BehH (C THM IITO ce y LIEJJHHH MOpa YIUIaTHTH NPH OCHHBamY). YNpaBibame y 00a
cly4aja MoXe GHTH NOBEPEHO YIIPaBHOM Of0OpY HITH AHPEKTOPY (aIMHHHCTPATOPY)-
nojeAnHuLy. [IpyIITBO ca OrpaHHYEHOM OJrOBOpHOIIThY (ca KAaNHTalIoM MarmHM Off
200 MHJTHOHA JTHpa HJIH Koje HeMa ofipeheHH OOHM NocnoBama OHOCHO Gpoj 3amoc-
JIeHHX) He Mopa HMeHOBATH jaBHe Kiuroobe. CPJI u CITA Mopajy HMaTH HajMame
/IBa WiaHa, ¢ THM LITO OfI (heGpyapa 1993. CPJI MOXe HMATH H je[THOT OCHHBAYa (NpH-
MeHa npaBa EBporcke yHHje).

EBporncka rpyna 3a ocTBapeme INpHBPEIHOT HHTEpeca OCHHBA ce Y cllydajeBHMa
capajik€ NMpaBHHX H (PH3HYKHX JIHIIA Ha NOGOIbIIakY HHXOBHX aKTHBHOCTH. OBO je
OGJTHK Ha KOJjH e IHPEKTHO NPHMEeHYje KOMYHHTapHO NMpPaBo.



W3 gomaher npasa nocji0Bama ca MHOCTPAHCTBOM

IlpencraBuHIITBA cTpaHana y JyrociaBHju

HBBOPH, OCHOB 324 OCHHBalbe H pajl npeacraBHHIITEA

MoryhHOCT OTBapama CTpaHHX NMpeJcTaBHHIITaBa y JyrocnaBiju npeiBubeHa je
3aKOHOM O CIIOJLHOTProBHHCKOM nocnosamy (Cin. maer CPJ 46/92, 49/92, 16/93). Tlo
unany 41 oBor 3aKOHa CTPaHO JIHIe MOXe OTBOPHTH MPe/ICTaBHHILITBO Y Jyrocnasuju
y 00MacTH NPOH3BO/IHLE. IPOMeTa pobe H yCIy>KHHX 1e1aTHOCTH, OaHKapcTBa H OCHT-
ypama. OnpebeHo je fa npeicTaBHHILITBO CTPaHlla MOXEe caMO INpedy3HMaTH Ipe-
TXOJIHE H NMPHIIPEMHE Pajikhe Y Be3H ca 3aK/byYHBamheM YTOBOpa, aJTH je 3a0pareHo Jla
TPeJICTaBHHILTBO 3aK/by4yje TAKBE YTOBOPE.

Ha ocHoBy oBnaurherma H3 3aKOHa O CHOLHOTPTOBHHCKOM TOCTOBamy (f1a
nponuure GNHXe yclOBe 3a OTBapame H paj Npe/CTABHHILITABA CTPAHHX JIHI(A),
CaBe3Ha Biajia je foHena YpenOy o GMIKHM YC/IOBHMA 3a OTBaparmke H paj Npefi-
CTaBHHIITaBa CTpaHKX JHia y Jyrocnasuju - Ypenta (Cn. mact 51/92, 81/93, 26/94, 50/
94).

O6.acT moc10Bamba, AeJ1aTHOCT

[TpecTaBHHIITBO MOXe OTBOPHTH CTPaHO JHIE Koje ce GaBH NPHBPEIHOM H
TNpHBPe/THO-(OHHAHCH|CKOM flenaTHolhy Te ocHrypameM (4i1aH 1 cras 1).

CTpaHo nHlle MOXe OTBOPHTH MpEeJICTABHHINTBO Yy JyrocnasHju 3a moapydje
TNPOH3BOJIE, NpOMeTa pobe H ofjpeheHHX eKOHOMCKHX [ielTaTHOCTH (0GaHKapcTBO,
(huHaHcHje, ocurypame). CTpaHO nHlle MOXe OTBOPHTH TPEICTaBHHIITBO 33
HCTPaXXHBame TPXKHIITA H 00aB/bakhe NPETXOIHHX H MPHIPEMHHX pajibH 3a CKia-
Mamke yropopa; MPOIHCH H3PHYHTO 3a0pambyjy fa NPeCTaBHHILITBO CKJjalla yroBOpe
OJIHOCHO 3aKJbyuyje 1nocsoBe (uiaHoBH 1 1 2 YpenGe).

IMpeTxoaHe H NpHIIPeMHe pajibe MOTY ce OJHOCHTH Ha 3aK/byueme cieiehHx yro-
BOpa (wiaH 2 cras 1 YpenGe):
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- 0 H3BO3Y JyTOCNIOBEHCKe pobe i YCIyra H 0 yBO3y KOjiM ce yHanpehyje u pa3siuja
HpOHSBO;[H:a.

- O AYTOpOYHO] TIPOH3BOMHO] KOOMEpalHjH, MOCIOBHO-TEXHAUKO] capajilbi H O
CTpaHHM yJlarambHMa.

IIpefcTaBHUINTBO CTpaHe OaHKe MM (DHHAHCH]CKe OpraHH3alMje H Tpef-
CTABHHUITBO OCHIypaBajyhe opraHH3allje H3 HHOCTPAHCTBAa BplLIe MpPETXOJHE H
TIPHNIPEMHE pajlibe 3a 3aKJbyUYeHe YTOBOpa Y THM crieliH(pHIHAM JeTATHOCTHMA (WIaH
2 craBoBH 2 H 3 YpenbGe).

CrpaHal] He MOXe OTBOPHTH NMpEeJICTaBHHIITBO y OONAacTH Haopy»Xama H BOJHE
onpeme (unaH 1 cras 5 ¥YpenGe).

OcHuBay H, CTATYC NpeacTaBHHIITBA

[TpecTaBHHIITBO e CMAaTpa CacTaBHHM JIeJIOM CTPaHOr JIHLA M 110 JyrOCTIOBEH-
CKOM MpaBy He NMpH3Haje My ce cTaTyc npaBHor jHua. IlpefcTaBHHIITBO 06GaBiba
TOCNIOBE MO HAJOry OocHoBaya (unaH 1 cras 3 YpenGe).

Crpanal Moxe Y JyrocnaBijH OTBOPHTH CaMO je[HO NPe[CTABHHILTBO, a BHIIE
CTpaHHX Npefy3eha MOXe OCHOBATH 3ajeJHHYKO MpefcTaBHHIITBO. CTpaHo JIHILE KOje
HMa TIpeJICTaBHHIITBO Y JyroclaBHjH MOXXe OTBODHTH jeJlaH HJIH BHIIE OrpaHaka Tor
Tpe/ICTABHHUIITBA ¥ 3eMJbH (WiaH 1 craBoBH 2 H 4) YpenGe).

[TpencTaBHHIITBO y JyrocaaBHjH MOXe OTBOpPHTH (unaH 1 cras 1 YpenGe):

- CTPaHO JIHlle Koje 00aBsba MPHBPEJIHY IeJaTHOCT

- CTpaHoO JHle Koje 00aBba 6aHKapcKo-(hHHAHCH|CKY eaTHOCT

- CTPaHO JIHlle Koje 00aBsba NMOCI0BE OCHIYparka

- HallHOHAlTHa H MebyHallMOHAaHa OpraHu3aliHja y Kojy Cy y4laameHa CcTpaHa
THla Koja ce GaBe NPUBPENHOM JeaTHOLIRY OTHOCHO  perHOHajiHa OpraHH3alldja
Koja ce GaBH yHanpebemeM pasMeHe ca JyrociaasHjoM.

HGCT}’IIS.K OTBapama npeicTaBHHIITBA

TTpefiCTaBHAIITBO MOXKe NMOYETH €a pajioM TEK IMOLITO e H3BPILH HEroB YIHC Y
perncTap NMpejcTaBHHUIIITaBa KOJI CaBe3HOI MHHHCTAPCTBA HAJJIEXKHOT 38 eKOHOMCKE
OJTHOCE ca HHOCTPAaHCTBOM (4iaH 3 craBoBH 1 H 2 YpenGe).

Y 3axTeBy 3a yNHC y perHcrap TpeGa HaBecTH (4inaH 3 cras 4 Ypenbe):

- oupMy (OTHOCHO Ha3HB) OCHHBAva,

- (PHpPMY H CeJIH1LITE Tpe/ICTaBHHILITBA,

- lenaTHOCT KojoM he ce npeicTaBHUIITBO OaBHTH

- 6poj 3anocneHux ocoba.

Y3 3axTeB 3a yIHUC Y perHCTap NpeJcTaBHAILTAaBa MOTPeGHO je NPHIOXHTH (Y1aH
3 craB 5 YpenGe):

- JIOKYMEHTA O YITHCY CTPAHOT JIHIA Y PETHCTAp Y MATHYHO] 3eMJbH  HITH JIDYTH
ofroBapajyhn JIOKyMeHaT O IOCTOjaky cTpaHor npepyseha (y opuruHanmy wim
hOTOKOIHjH KOjy OBEepaBa OpraH KOjH  je HCIpaBy H3[]a0 OTHOCHO jaBHH GeJIeXXHHK)
Te y NPeBOJIy OBEPEHOM OJI CTPAHE CY/ICKOT TyMaya),
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- IpOrpam MocnoBaka NpeJCTaBHHIITEA,

- OBEpeHy H3jaBy CTPAHOr JIHla O Npey3uMaky OOTOBOPHOCTH 3a CBe  obaBese
NpefcTaBHHIITBA Y JYyTOCNaBHjH,

- ofoOperme 3a CTATHO HacTamerme HIH NpHBpeMeHH GopaBak y JyrocnaBuju
CTPaHHX [Ip>KaBJ/baHa KOjH Ce 3aMolbaBajy y NpeJICTaBHHILTBY,

- OJLTYKY O HMEHOBHY PYKOBOJHOILIA NPeJICTABHHILITBA.

AKO NpeJCTaBHHILTBO 0TBapa CTPaHO NMPaBHO JIHLE YH]H je OCHHBAY JyrOCIIOBEH-
CKH JIDXXAB/baHHH, TO JIHIIE j€ IY>KHO [1a Y3 3aXTeB NPHJIOXH H JOKa3 O NpeGHBaIHIITY
OITHOCHO OOpaBHILTY Y HHOCTPAHCTBY (unaH 3 ctaB 6 Ypenbe). AKo je yrnaheHH Kanu-
Tas ocHHBada MawH of 5.000 CAJl nonapa (HaH Ofl Te MPOTHBBPEIHOCTH Y APYIOj
BaNyTH), y3 3aXTeB ce MOJHOCH H rapaHiifja 6aHKe Jia he H3MHDHTH cBe 0baBe3e Npefi-
CTaBHHIITBA aKO TO HE YYHHH CTPaHO NpaBHO JIHIEe KOje je OTBOPHJIO Ipefi-
cTaBHHIITBO (4n1aH 3 craB 7 YpenGe).

AKO HacTaHy NpOMEHe y MNpe/CTAaBHHLITBY Yy Be3H ca CTAaTycOM OCHHBaya,
CeTHIITEM IPEeCTABHHILTBA, OpojeM 3alocNeHHX HIH OBNaltheHHM JIHLEM, CTPaHo
nHLe je 06aBe3HO J1a CaBEe3HOM MHHHCTApCTBY MOJIHECE 3aXTeB 3a H3MEHY pellieskha O
YITHCY Y PerncTap npeficTaBHuIITaBa (4naH 3 cras 10 YpenGe).

HanexxHo caBe3HO MHHHCTApCTBO MOpa OJUTYYHTH O 3aXTeBY 3a YIIHC Y perucTap
TpeJicTaBHAIITaBa Y poKy ol 30 naHa o/ 1aHa NOJHOILE:A; O YIHCY Y perncTap MuHH-
CTapcTBO H3flaje pellewme Koje ce objaBbyje y CnyxGenoM mucry CPJ (unau 3
craBoBH 11 u 12 YpenGe).

Pap npesncraBnumTea

ITpefcTaBHHIITBO NOYHLE €A PAJIOM ITOCJIE YIIHCA Y PerHcTap H MoXe 00aB/baTH
caMo TOCJIOBE YITHCAHe y perucrap (4iaaH 3 craBoBH 2 H 3 YpenGe).

ITpefcTaBHHIITBO NpeAcTaBba pYKOBOAKIALL NPe/ICTABHAILITBA HIIH OBJAlIREHHK
Tj. 0co6a Koja pajiH y NPeCTaBHHILTBY H KOJY je CTpaHall OBJIACTHO 33 NPeJICTaB/bake
(unaH 4 YpenGe).

CTpaHo JIHle 3aK/bydyje ca paHHLHMA KOjH CY JyTOCTOBEHCKH JIPXKaB/baHH yro-
BOpE O pajly OTHOCHO 3anolllybaBaky. OBHM YTOBOPHMA He MOTY ce NPeIBHACTH Markha
IIpaBa H HEMOBOJbHU]H YCJIOBH pajia OJ1 TPaBa H yClIOBa yTBphEeHHX MPOMHCHMA H KoJe-
KTHBHHM yroBOpHMa (unaH 5 YpenGe).

Y cBOM pajly CTpaHO NPeJICTABHHIIITBO MOPa MOCTYNATH MO | YTOCTOBEHCKHM ITPO-
nacaMa. Hapgsop y norzeny npuMeHe jyrOCTOBEHCKHX INPOMHCA BplIe OpPraHH 3a
TMOCJIOBE HHCIEeKIHje Y OKBHPY CBOJHX HaJUIeXXHOCTH (4iaH 7 ctasoBH 1 1 2 YpenGe).

JegHa on oGape3a mNpejcTaBHHINTBA, Koja OH GHNa JIOrMYHa, je H Boheme
MOCTIOBHAX KHbHIa NpejicTaBHUILTBA. MebyTHM, Bamba pehu fa npomscma Huje Hefl-
BOCMHCIIEHO H jacHO yTBpheHa oBa o0aBe3a OHOCHO YTBpheHO Koje KisHIre mpefl-
CTaBHHIITBO Tpeba J1a BOJIH.

Bobeme KHHrOBOACTBA (PauyHOBOJICTBA) He MOXe ce 00aBJbaTH NpeMa Ofipel-
Oama 3aKOHa O pauyHOBOJICTBY, jep NPE[CTaBHHIITBO HHj€ NPaBHO JHIIE.
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ITopen Tora, unaHom 142 craB 1 paHHjer 3aKOHa O CIOJLHOTPIOBHHCKOM
TOC/IOBaky MPOIHKCAHO je J1a JAHOM CTYyIaka Ha CHary Tor 3akoHa (1. HoBemGap 1989)
npecTajy fa BaXe CBH MPOIHCH JOHETH Ha OCHOBY era. Tom ojipeiGoM je cTaB/beH
BaH cHare H IIpaBHIHHK O BObhemwy NMOCIOBHHX KH-HMA NPE/ICTABHHIITABA CTPAHHX
cupmu y Jyrocnasaji (Cn. mier 12/83). HoBHM e BH3HHM NPOMHCHMA HHje ofipebeno
KO je onaiheH f1a JIoHece NMpOIHce 3a Bohewe MOCTOBHHX KIbHTA IPe/ICTaBHUILITABA;
3aTO - POIHC HH]€ HH JIOHET.

Hnak, MOrno OH ce, Ha OCHOBY HCKYCTBA, 3aK/bY4HTH JIa NPEICTABHALITBO Tpeba
1a BOOH OBE€ KH:-HIE:

- KIbHTY OaHke

- KibHry Onarajue

- KIbHIy IPHXOJ1a H pacxofa, Te

- KFbHI'y HHBEHTapa.

OG6HK H HauHH Boberba MOMeHYTHX KibHra Tpebaso 61 1a ofipe/lH OCHHBAY CTpa-
HorTnpefacTapHHIUTBaA. Ho, eBHpeH1IH]ja 61 Mopana 6uTH Gap TakBa fa 06e36eH MHHH-
MaJIHe nojlaTKe o ciefieheM:

- y xmH3H OGaHke TpeGa BOIHMTH YIUIaTe H HCIUIaTe Ha payyHHMa Koje Tpef-
CTaBHHIITBO BOJIH KOJ oBnamheHe OaHKe;

- y KibH3H On1arajHe Tpeba BOJHTH yILIaTe H HCILIaTe Y ARHAPHMA;

- y KIbH3H TIpHXOfla H pacxopa TpeGa BOJAHTH Ha CTPaHH NMPHXOJa: OCHOBE IO
KOjHMa je H Off KOra OCTBapeH NPHXOJ; Ha CTPaHH pacxXojja: MaTepHjalHe H JIHYHE
pacxofie, a y OKBHPY JINYHHX pacxojia - oceGHO I11aTe jyroc/IOBeHCKHX JIpXKaBJbaHa H
JIOTIPHHOCE Ha T€ IJaTe;

- y KbH3H HHBEHTapa Tpeba BOJIHTH HHBEHTAP 110 BPCTH, KOJTHYHHH H BPE/THOCTH.

ITpencTaBHHIITBO OAHOCHO OCHHBaY Tpeba [1a caunibaBa H FOfHILIFLE H3BEILTAjE O
CBOM pajly Teé [ia HX JOCTaB/ba CaBe3HOM MHHHCTApCTBY HafJIEXXHOM 3a €KOHOMCKE
OJTHOCE ca HHOCTpaHCTBOM (4naH 7 craB 4 Ypen6Ge). M3 HaBenieHe ofpenGe YpenGe,
Morsio O mpou3ahH fJa H OpraHH 3a IIOC/IOBe HHCIIEKLHje Y OKBHpY CBOje
HaJ/IEXXHOCTH HMajy IpaBo yBHIA Y Te W3BellTaje. [oullbA H3BelITaj 0 pajy npef-
cTaBHHIUTBaA Tpeba Jla caip’kH OMUTH H nocebGaH fleo. Y OINIUTEM fleNy H3BellTaja
TpeGa f1a ce Hanase Gap OBH IOJAl: HA3MB, CEHIITE H afpecy NPeJCTaBHHIITBA,
JIENIaTHOCT TpeJICTaBHMINTBA, MMEHa 3arocieHHX mauilla. IToceGHH neo Tpeba ja
cafipX® IOJIaTKe O pajly NpeJIcTaBHALITBA (6poj 3aMOC/eHAX JIHLA, OOHM ITOCNIOBaba Y
TeKyhoj TOOHHH H JIp.).

Hauun ypehuBama maTepHje

Moke ce cTaBuTH BHIE MPHMEIOH Ha HAYHH Ha KOJH je MaTepHja OCHHBama H
TOC/IOBaksa NpeJCTaBHHLITaBa ypeheHa nponHucaMa.

Hajnpe, YpenGa je Heka NMuTamba peryjancana MEMO OKBHpPA KOjH CY MOCTaB/bEHH
3aKOHOM O CNOJLHOTPIOBHHCKOM TOCIOBakY, OJHOCHO Y PEXHM KOjH peryJiHiie
OCHHBam€e NMpe[CTaBHHIITABAa CTPAHHX JIHIlA YHEJa eJIeMEeHTe 3a KOje Cce OCHOB He
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MoXe Hahi y 3akoHy (HekH OfI acrieKaTa OBOI PeXHMa H3a3uBajy H TMOJO3pere
CTpaHalla KOjH XeJle fla mocnyjy ca JyrocnaBujom).

M3 nponuca npou3nasy fa je HafylesKHH OpraH ynpaee opnaiiheH aa UeHH 1e-
HCXOJHOCT OCHHBaMa MpeJIcTaBHUILITBA (00aBe3a MOJHOIIEHA IPOrpaMa MocIoBakha
MpH OCHHBAY) Te [la KOHTPOJIHILIE H MOCNOBHY CTPaHy IPHCYCTBA CTPAHOT JIHLA Y
Jyrocnasuju (He caMO 3aKOHHTOCT ITOCIOBaka MPEJICTABHAILTBA), IITO POH3HIA3H H3
obaBe3se NMOAHOLIEHA U3BEIITAja. Y3rpefl, oBa oOaBe3a He NOCTOJH HH 3a je[laH ApyTH
OOMHK MOC/IOBaka cTpaHalla y Jyrocnasiju OTHOCHO ca jyrOCTOBEHCKHM CyOjeKTHMa
(ma 4ak HH y ci1yyajy npejiy3ehia ca cTpaHHM yIroM HITH OCHHBaka (hH/IHjajIa cTpaHaLa
y 3eMJbH).

ITopen Tora, HMa 10cTa NPaBHO-TEXHAYKUX MABKABOCTH, Ka0 H pellierha Koja ce
He MOTy CMaTpAaTH JIOTHYHHM HJIH NPHXBATLHBHM ca I7IeIHILITa MehyHapo/IHe NpaKce,
IITO cBe cTBapa 3a0yHy y npuMeHH. Kao npumep 3a oBy TBpHIlbY MOTY C€ HABECTH,
u3meby ocranux, u ofipesiGe Koje fehHHHAIITY KO MOXe OCHOBATH IPE/ICTABHHIITBO ¥
JyrocnasHju, Kao u ofipefiGe 0 GaHKapCKHM rapaHiyjamMa 3a o0aBese NpejICTaBHALITBA
(KOMe ce rapaHluja laje OTHOCHO KO je KOPHCHHK 110 FapaHL|jH, KaKo ce THle peMa
KOMe TNIPeJICTaBHUILTBO OJHOCHO CTPaHH OCHHBAY HHje H3BpIIHO ObaBe3e Harahyje
110 FapaHLHjH H JIp.).



Pemaamwe mehynapoanux cnoposa

IliBajuapcku nponucH o Mehynapoanoj apouTpaxu

llBajuapcka MMa BeNHKY TpajHLH]y y MaTepHju MebyHapomHe apOuTpaxe.
CaBe3HH 3aKOH 0 MeHyHapOTHOM IIPHBATHOM NpaBy, Ha cHasu of 1. jaHyapa 1989, kox-
HHKYje Ha (eflepaHOM HHBOY IpaBHJIA KOja ce NIpHMEmbY]y Ha MehyHapojiHe apOu-
Tpaxe ca ceguiteM y IlBajuapckoj. ApOuTpaxa ce, IO OBHM IPaBHIIMA, CMaTpa
MehyHapOIHOM aKo je Gap je/iHa CTpaHa ca Ce[IHIITEM OHOCHO NpeOHBaIHIITEM BaH
3eMIbE. '

IMo 1IBajliapcKOM TMpaBy KOHUENT apOMTPaGHIHOCTH BpJIO € IIHPOKO
MIOCTaBJ/bEH: CBaKH CMOP KOjH Cé THYEe MMOBHHE MOXe OHTH H3HET Ha apOHTpaKHO
pemiaBame (unaH 177 craB 1 3akoHa o MehyHapofHOM NpHBATHOM MpaBy). M cam
T10jaM HMOBHHCKOT CMOpa TYMa4H ce BPJIO LIIHPOKO H YKJbYdyje He CaMO CBaKH CIIOp O
TIOKPETHHM H HEMOKPETHHUM CTBapHMa, Beh M copoBe O ApyrHM IpaBHMa (NpaBHMa
HHJICTPHjCKE CBOjHHE H JID.) OTHOCHO CIIOPOBE 3aCHOBaHEe Ha (DHHAHCH]CKUM HHTEpec-
HMa; TpaHHilie apORTPabHIHOCTH 00yXBaTajy H CIOpOBe M3 Npasa npefayseha u Apyrux
00J1acTH.

Y3 ycnoB fa ce MOLITYje Hayelo jefiHaKOr TpeTMaHa o0e cTpaHe H MpaBo
crpaHaka Ja Oyly caciylllaHe, CBH acleKTH anpOHTPaXKHOT MOCTyNKa MOry GHTH
ofipebenn cnopasyMoM cTpaHa (GHIO JHPEKTHO, OHIIO MO3HBAMEM Ha NpaBHJIHHKE
HHCTHTYLMOHAJIHHX apOHTpaka HIIH NPaBHIIHHKE KOjH ce OffHoce Ha pajl ad hoc apGu-
Tpaxa). '

CaBe3HH 3aKOH 0 MehyHapOTHOM TNIpHBAaTHOM IpaBy OrpaHHyaBa Mpapa cTpaHaka
Jla ynaxy fMpaBHe JIEKOBE NPOTHB OJUTYKa apOHTpaa; Kanba Ha apOHTpakHy 1pecyy
MOXe GHTH H3jaBJbeHa caMo U3 ciefehux pasmnora:

-aKo apOHTpaa Hije GHiia ypeJHO KOHCTHTYHCAHa,

-ako je apOMTpaxka HeoBialltheHO NpPHUXBaTH/IAa CBOjY HANIEXXHOCT HWIH Ce
OrJIacH/1a HeHaJJIeKHOM,
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-aKko cy apOHTpH [oHocehH apOHTpaxHy Npecyjly INpeKOpayHIH cBoja
opnaithera OIHOCHO @Ko Cy pelllaBajli O THTakbHMa KOja HHCY cajipXKaHa y TYKOeHOM
3aXTeBY HJIH aKO HHCY JIOHEJTH OJUTYKY 110 TYXXGeHOM 3aXTeBy,

-aK0 CTpaHaMa HHje J1aT je[HaK TPeTMaH Y MOCTYNKY HJIH aKO HHje MOIITOBAHO
HBHXOBO NpaBo fa Oy/1y caciylliaHe Y NOCTYTIKY,

-aKo je apOHTpaXxHa Npecyfa NPOTHBHA 111BajLIAPCKOM jaBHOM TOPETKY.

AKO HHje[lHa Ol cTpaHa y MehyHapoHO] apOHTpaXH HeMa CefIHIUTE HIIH MeCTo
nocnoBama y lllBajuapckoj. oHe ce Mory yHanpep ofpehu mpasa xanbGe Ha apOu-
TpaXHy Npecyay 1BajlapcKHM cyloBHMa (4aaH 192 3akoHa o mMehyHapogHOM NpH-
BAaTHOM IIpaBy).

ll[Bajuapcko MaTepHjaJHO MPaBO je YIJIaBHOM KONH(HKOBAHO HAa CaBE3HOM
HHBOY, aJlH je MaTepHja OpraHH3alifje Cy0Ba H rpahaHCKOr MOCTYIIKA Y Hal/IeXXHOCTH
KaHTOHa (HMa HX 26). CaBe3HH 3aKOH O rpahaHCKOM MOCTYTIKY NPHMERY]jE Ce CaMo Ha
noctynak npeg Case3HuM cyioM. IIpema ToMe, TOCTOjH BHILIE CHCTEMa OpraHH3allHje
CY[10Ba K rpabaHCKOr NocTynKa y 0BOj 3eMbH. Ho, 6e3 0063Hpa Ha (hopMasTHH 1apeHo-
JIHKOCT, MOCTYTIaK Y CBaKOM Off 26 KaHTOHA 3aCHHBA C& HAa HCTHM OCHOBHHM TNPHHI[HII-
HMa,

Ha ocHoBy npaBria ius novit curia cTpake HeMajy 00aBe3y 1a IOKa3yjy IpaBo Koje
ce MPHMeEmYje Y BHXO0BO] NapHHIH. OBO BaXXH YaK H Kafla I0/1a3H JI0 IPHMEHE CTPaHOr
TnpaBa, Majla y NPHBPE/IHAM CTIOPOBHEMa Cy/Hja (y rpabaHCKHM CTBapHMa He Cy[IH ce y
Behy) MOXe 3aTpaXXHTH noMoh cTpaHa y ToM norneny (wiad 16 CaBesHor 3aKoHa o
MehyHapOIHOM PHBAaTHOM TIpaBy).



3a joKymMeHTauujy

Mopen KOHCYITAaHCTKOT YyroBopa
(Ha eHIJIECKOM je3HKY ca NpeBOIoM Ha CNPCKH je3HK)

This Agreement made in duplicate this , 199_in Beograd
between
Ltd., Street,
(hereinafter "the Client")
and
d.o.o., Street, Beograd, Yugoslavia,

(hereinafter "the Consultant")

Whereas the Client is desirous that certain consulting services be rendered;

Now, these presents witness and it is hereby agreed and declared by and between the
parties hereto as follows:

1. The Client hereby appoints the Consultant and the Consusltant accepts the appoint-
ment on the conditions as laid down in this Agreement.

2. The services to be performed by the Consultant under this Agreement (hereinafter
"the Services") are described in the Terms of Reference set forth in Appendix "A"
attached hereto and madea part hereof.

3. Nothing contained herein shall be construed as establishing or creating a relationship
of principal and agent, it being agreed that the position of the Consultant is that of an
independent contractor.

4. This Agreement is considered to have come into force immediately upon the signing
of the Agreement.

5. The Consultant shall commence the Services within four weeks after the Agreement
has come into force.

6. The Services shall be completed during 199_ or as agreed between the parties (the
agreement to be annexed to this Agreement).

7. The Consultant shall not, without consent of the Client, assign the the whole or part of
this Agreement.
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10.

11.

13.

14.

15.

Any sub-contract to be made by the Consultant relating to the Services shall be made
only to such extent and with such duly qualified specialists as shall be approved in
advance by the Client.

The Client may by written notice to the Consultant at any time upon giving not less
than 15 (fifteen) days prior notice of his intention abandon or postpone the Services in
whole or in part, or terminate this Agreement.

The Consultant shall exercise all reasonable skill, care and diligence in the discharge
of his duties under this Agreement and shall cary out all his responsibilities in accor-
dance with the professional standards in the field determined in the specification of
Services. The Consultant shall in all professional matters act as faithful adviser to the
Client.

The Consultant is only liable for the consequences of errors and omissions arising
from the gross negligence on his part or on the part of his employees to the extent and
with the limitation to the amount of remuneration fixed in Article 13 of this Agree-
ment.

The Client shall furnish all pertinent data and information concerning the Services
and shall give such assistance as shall be reasonably required by the Consultant for the
carrying out of his duties under this Agreement.

The Client shall pay to the Consultant for the Services the remuneration ammounting
to USD ( US Dollars). The remuneration is fixed lump sum
amount and covers all Consultant's costs and expenses incured in provision of the Ser-
vices hereunder.

The remuneration stipulated in Article 13 hereof shall be paid by the Client to the
Consultant by direct transfer of the  funds upon the Consultant's invoice for the pay-
ment thereof.

Any dispute arising out or in connection with this Agreement shall be finally settled
under UNCITRAL Arbitration Rules by one or three arbitrators appointed in accor-
dance with the said Rules. The arbitration shall seat and render its award in Beograd,
Yugoslavia. '

Signed in two copies, one for each party at the date first above written.

For CONSULTANT For CLIENT

Appendix "A" to the Agreement between Ltd. as the Client and

d.o.o. as the Consultant of , 199

Terms of reference
The Services to be rendered by the Consultant, are as follows: . . .
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IIpeBop Ha CPICKH je3HK

OBaj yroBop cayHmeH je y AyIIHKaTy 199_. y Beorpany uamehy

., yIL.,

(y nammeM Tekery "Knujent")

H

1.0.0., Y. , Beorpap, Jyrocnasgja

(y marbeM Tekety "Koncymrant")

10.

11.

12.

[Momrro KimjeHT Xean 1a 06e36e/1u ofpeheHe KOHCYITaHTCKe YClyTe;

OBuM cTpaHe yroeapajy cienehe:

Kiujenr oBuM HMeHyje KoHcynranTa, a KoHcyITaHT NpHXBaTa HMEHOBaMbE IO
yCIIOBHMa HaBe[IeHHM Y OBOM YTOBOPY.

Ycayre koje he m3spiiaBaTH KOHcyaTaHT 1o 0BOM yroBopy (y HajbeM TEKCTY
"Ycnyre") HaBesieHe cy y [IpeaMery yroBopa KojH ce Hanasu y npunory A" Koju
je PHJIOXKEH Y3 0Baj YTOBOP Kao HeroB CacTaBHH JIe0.

Huiirra mro je y oBoM yroeopy cafgpxaso Hehe ce TyMadnTH Kao Jia ce cTBapajy
OJIHOCH TNPHHIIAIATIA H 3aCTYNHHKa, Beh je H3pHUHTO yToBOpeHo fia je KoHcynraHT
HE3aBHCHH NPENTy3eTHHK.

Cmatpa ce f1a 0Baj yTOBOp CTYIa Ha CHAary OfIMax Io NTOTITHCHBAKY.

KoucynraHT he oTnodeTH ca npyambeM yclyra y poKy off 4 Hefie/be 110 CTyNarba
YrOBOpa Ha CHary.

Ycnyre he OuTH H3BpILeHe TOKOM 199_. wiiH Kako Gyfe yroBopeHo Meby crpah-
ama (Taj foroBop Guhe NPHIOXEH y3 OBaj YTOBOP).

Koncynrant Hehe, 6e3 carnacHoctd KiujeHTa, yCTYIHTH 11e0 HIIH €0 OBOT Yro-
BOpa.

YroBop o nogu3sobewy y norneny Ycayra koju cauniu KoHeynraHT Moxe GHTH
3aKIbY4eH caMo y OOHMY H ca OHHM KBaJIH(PHKOBaHHAM CTPYYHHM OpraHu3an#jama
Koje KinjeHT yHanpes ogoGpH.

Knajent Moxke y OHIO Koje BpeMe oGaBectHTH KoOHCynTaHTa mmHCMeHHM
CaOoMILTEHEM Ca POKOM He MarbuM Off 15 flaHa o cBOjoj HaMepH J1a OGyCTaBH HITH
OJVIOXH TpYXake YCIyra y LeJHHH HIIA JIeJTMMHYHO, HITH Jla pacKHHE OBaj yro-
BOP.

KoncynTanT he NpHMEHATH CBY pa3yMHY BEIUTHHY, OO3HD U NaXKiby Y H3BPLIEHY
cBojuX oOaBe3a II0 OBOM YrOBOpY H y4HHHheE TO y CKIJIajly ca NpoheCHOHAIHAM
CTaHJapauMa y 001acTH y Kojoj ce Ycnyre npyxajy. Koncynrant he y ceam npo-
(hecHOHATHHM NMETaKk-HMa JIeJ1aTH Kao NIOBep/bHB caBeTHHK KutHjeHTa.
KoHcyraHT je ofroBopaH HCKI/bY4HBO 3a OCHEIUIE CBOjUX IPelilaka | poIycra
YUHHE-EHHX IPyOOM HeTlaXXH0M HITH TPYyOOM HenaXX oM CBOjHX HaMellITeHHKA aJlH
caMo JIO H3HOCa HakHajle yTepheHe uiaHoM 13 oBor yrosopa.

Knujent he npyxutu cse norpeGHe nojarke u nHopMalmje y norneay Ycayra
u npyxuhie TakBy noMoh Kojy KOHCynTaHT pa3yMHO Tpaku y HCIY ey CBOjHX
obaBe3a 110 OBOM YTOBOpY.



92

ITpaBo u npuppena Gp. 7-8/95.

13:

14.

15.

Knujent he mnatute KoHcynraHty 3a Yenyre HakHamy y u3Hocy of YCII
( ponapa CA]l). Haknaga je ¢HEKcHa H ¥y

nayulaJHOM H3HOCY H MOKpHBa cBe TpouikoBe KoHcynraHTa Koje OBaj HMa ¥

npyXamy YclIyra 1o 0BoM yTOBOpY.

Haxnana yroBopexa y wiany 13 oBor yrosopa 6nhie rinaheHa op crpaHe Kinjenra

KoHcynTaHTy AMpeKTHHM TpaHchepoM cpeficTaBa Ha OCHOBY KoOHCynTaHTOBOT

padyHa.

CBakH crop KOjH IpoH3abe W3 HJIH y Be3H ca OBHM yroBopoM OHhe KOHadHO

peuted no YHIIUTPAJT apGutpakHHM NpaBUIHMA Of CTPaHe jeJHOT WIH TPH

apOHTpa MMEHOBAHHX Yy CKJIajly ca THM NpaBHiImMMa . ApOHTpaxa he 3acegaT u

JOHETH CBOJy of1yKy y Beorpany. Jyrocnaeuja.

IToTnHcaHo y iBe KOMHje, O KOjHX CBaKa CTpaHa 3a[pXKasa 10 jeflaH, Ha JIaH KOjH

je Harpe HalHcaH.

3a KIIMJEHTA 3a KOHCYIITAHTA
Ipunor "A" y3 yroBop uameby JItn. kao KnnjeHTa B
1.0.0. kao KoHcyrranTa ofi 199 _.

IMpeamet yroeopa
Ycayre koje TpOa fia H3ppiiH KOHCYITaHT 10 OBOM YroBopy cy cienehe: ...



3aHUM/BUBOCTH

3alpana nocnoBaiba myTeM "mema nupamuza”

IMpomorepn "mema nupamuna” obehasajy Gp3e, 1ake H BeJlHKe TPOHTE OHHMA
KOjH ce ydnaHe H IpH TOM I1arte ofpeheHn H3HOC (Ha MMe KynmoBHHe ofipebeHe,
OGHYHO peTKe, pode, yJora Ha HITefily H ¢1.). [TocioBare 111emMa 3aCHHBA ce Ha TOMe
Jla ce HOBall MPHMJBEH Ol HOBUX YJIAHOBa Jlaje WIAHOBHMA KOJH Cy ce paHHje y4JIaHHIH,
OJTHOCHO OHHMa KOJH ce Y "XHjepapXHjH" 4laHCTBa Haslase Ha "BHieM" HHBOY. CBak#
OBaKaB MOJlyXBAaT HEMHHOBHO NPONajia YHM NpecTaHe NPHIHB HOBHX YIUIaTa; OBaKBO
TNIPHKYTUbEHE "HHBECTHIHje" He KOPHCTE 3a yJarama, fa LeMe MOTY fla ONICTaHy caMo
ako ce Opoj WiaHOBa cTanHo noBehasa (y oOpa3noxXemwy CycKe OIyKe O 3a0paHu
jeIHe Of 1IeMa Kao pasJior je HaBeJieHO "J1a TakBe llIeMe je[THOM MOopajy IPONacTH, jep
Opoj OHHX KOJH Ce Y HbHX MOTY YUJIaHHTH HHje HeOrpaHH4eH").

Brnacru y Benmukoj Bpuranuji nokyiiasajy fa CTaHy Ha IyT OBaKBHM MaJiBep3a-
unjama. Op jyna 1994. MuHHCTapcTBO 32 TPrOBHHY W HHIYCTPHjy yCIeso je [a, Ha
OCHOBY TOCTOjehHX NpomHca, 3a0paHu 1TOCOoBamke HEKOMUKO IleMa nmupamuja. Ho,
KaKO OpTaHH3aTOPH OBaKBHX apaHXXMaHa CTAJHO NpOHaja3e HOBE MeTofie 3a
TNpHBNader-e ylaraya H 3a 3a00HIaXewe NMpomHuca, OpHTAHCKa Blajla je HajaBHIa
H3MeHe NpOoITHca Te Jia he TakaB HauMH NOCIOBAKbA NPOrJIACHTH 3a KPHBHYHO JIENIO.

WnTepecaHTHO je f1a ce y BpuTaHuji pa3Muiiba 0 3a0paHd U KpHBHUHO-TIPABHO]
HHKpDHMHHALMjH H 111eMa 3a JpoJajy NMPOH3BOJa KOJl KOJHX NMOCPENHHIH NMPOBH3H]Y
00Hjajy He caMo 3a TOCNIOBE Y YHjeM Cy 3aKJbyueHy y4ecTBOBaH, Beh H 3a mocnose
KOjH ¢y "HIIUTH" IPEKO areHaTa Koje Cy OHH aHraXXOBaslH.

Illeme nupamuya u y JanaHy Haunase Ha Telkohe # ¢ BpeMeHa Ha BpeMe H30H]ajy
CKaHJallH Kaja ce HCIIOCTABH Jla je caMo ManmH 6poj Jbynu (Hajuenthe pyKOBOACTBO
OpraHH3aTopa) ycIeo ja ce JOMOTHe 3apajie. ¥ jeJIHOM CKOpalllEkheM ciy4ajy, IPOMOT-
epH cy aHraxosany 280.000 arenara 3a 1npofiajy 3ipaBe XpaHe H eJIEKTOPHCKE OlNpeMe
y3 obehame 3apafe of 10 xurbajia 1onapa MeceyHo; YCIIOB 3a yja3ak y nieMy OHo je f1a
CcBaKH NpOJiaBall caM KyITH IPOX3BOJIe KOje je Tpebasio a npofaje.



Inocap

JToKyMeHTapHH aKpeJHTHB
(TEpMHHH HaA €HIIECKOM je3HKY)

- documentary credit - TOKyMEeHTapHH aKpeIUTHB, apaHXMaH 110 KOMe Heka GaHKa
(issuing bank) Ha 3aXTeB H y CKJIajly ca HHCTPYKL{HjaMa KomHTeHTa (applicant for
credit) Tpeba jla H3BPILH, ¥3 Npefiajy cneuH(HIHPaHEX JOKYMeHaTa, Iiahame
HEeKOM TpeheM mHily - KOpHCHEKY (beneficiary) HiTH O BeroBOM HaOry HIH f1a
TJIaTH, aKLENTHPA HIH HErOlHpa MEHHIIE ByUeHe Off CTpaHe KOPHCHHKA HITH O
KoMe OaHKa oBnallihyje HeKy Apyry GaHKy j1a TakBo Iiahake H3BPIUIA HIH [a
TaKBe MEHHIE [U1aTH, aKLENTHPA HIH HeroLHpa

- advising bank - apr3upajyha GaHKa, HEONMO3HB AKPEJHTHB MOXE OHTH CaOMILITEH
KOPHCHHKY ITyTeM Heke Jipyre GaHake, Ge3 obaBesa 1o Ty 6GaHKy; B. confirning
bank

- amendment of credit - H3MeHa aKpeTHTHBA, ONO3HBH aKPETHTHB MOXeE Y CBaKO J00a
OUTH H3MEHeH O3 NPeTXOHOr 00aBellITeha KOPHCHAKA

- applicant for credit - Hanorofasal| (KOMHTEHT aKpeJIHTHBHe OaHKe)

- beneficiary - Tpehe nHlle, KOPHCHHK aKpeIHTHBA

- bill of lading - koHOcMaH

- concellation of kredit - oro3uB akpeTHTHBA, ONO3HBH AKPeIHTHB MOXeE Y CBAKO Jl00a
OHTH O1o3BaH Ge3 MPETXOAHOr O0aBellTeHha KOPHCHAKA

- combined transport documents - JOKYMeHTa KOMOHHOBAHOT TPAHCIIOPTA

- commercial invoices - Tpropauke haktype

- confirming bank - 6aHka Koja morspbyje akpeHTHB, aKpeJHTHBHA GaHKa MOXe
OBJIaCTHTH IpYry GaHKy fia MOTBPAH HEKH HEONO3HBH aKpe[HTHB H Ta MOTBp/a
TpejicTaBiba BbeHy YBpCTy 00aBe3y; B. advising bank

- credit instructions - akpeTHTHBHE HHCTPYKIIH]E

- expiry date - poK BaXera, CBAKH aKpeJIHTHB MOpa Jla HMa KpajibH POK BaXema 3a
MOJHOLIER:€ IOKyMeHaTa, Ge3 003upa HITo HMa ofipefify O KpajieM IaTyMy 3a
oTnpemy
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- insurance documents - JOKyMeHTa O OCHTYpaby

- issuing bank - akpeqTHBHA OaHKa

- partial shipments - TemuMHYHe OTNpeMe, AeTHMHYHE OTIIPEMe CYy JIO3BOJbEHE YKO-
JIHKO aKpe[UTHB He CafipKH H3PHUNTO Ipyraunja yinyTcTea

- presentation (of documents for payment) - nogHolekhe (TOKYMEHTa 3a HCILIATY),
aKpeHTHB MOPa HMATH POK Off faTyMa OTIpeMHHX TOKYMEHaTa y KOMe ce HMa
H3BPIIATH IMOJHOLIEHEe JOKyMeHaTa

- revocable, irrevocable credits - akpeuTHB MOXe OHTH OIO3HBH HIIH HEOTIO3HBH; aKO
y aKpeJIHTHBY HHje Ha3HAUEHO [a JIM je OIMO3WB MM HEeONo3ms, cMaTpahe ce
OMO3HBHM

- shiping documents - oTmpemMHa JICGKYMeHTa, IOKYMeHTa KoOja TpyXajy JoKa3 o
VKpliaBay HITH O OTIIpeMamy HIIH O IIpHXBaTamky Ha yToBap pode

- transferable credit - MPeHOCHB aKpeIHTHB, OHA] aKPE[IHTHB HA OCHOBY KOra KOPHC-
HHK HMa TIpaBO J1a HaJOoXH [1a c& aKPEeUTHB Y LENOCTH HITH IeJTHMHYHO CTaBH
Ha pacronarame jeTHOM HJIH BHIIIE JPYTHX KOPHCHHKA



ITPABHA TTPAKCA

Humuiapuje Kpueoxaiiuth
cyouja Buuwez apuspeonoz cyoa Cpbuje

C)’JICKH HAmJIaTa MEHHYHHUX NOTPAXHUBALA

[NpaBa umaoua MeHHlle 3alITHheHa Cy H MEHHYHHM TyXO0aMa, IOK cy IpaBa
MEHHYHHX J[yXHHKa 3aliTHheHa npHrosopoM. ITonoxaj moBepHOLa 3HaTHO je
OTeXaH, JIOK je MONoXaj MEHHYHHX [y’>XHHKa Y MapHHIH ONaKillaH HeaxypHourhy
Cy/la H HHCKHM CYJICKHM TaKcaMa.

Y HHTepecy UHPKyTallHje MeHHIle MOpa ce 06e36enTH Beha CHIypHOCT B GpXa
HamaTa MEHHYHHX MI0TPaXXHBaKa Y CYICKOM MOCTYIIKY.

Curyproct H MoryhHoCT Gp3e HaIulaTe MEHHYHOT NOTPaXXHBaka 3aBHCH, TIOPe]l
OCTAJIOr, U Off TOra ja ik hie Cyjl H3BpIIEHkE Ha OCHOBY MEHH1(e CIPOBECTH H Npe npa-
BOCHaXXHOCTH pellierha O H3BPIIERY.

C M y Be3# TpebGano GH pa3sMOTPHTH ciiefiche npeore;

1. 1a ce u3amenn ofipenGa u3 wi. 41. 3aKoHa O H3BPILHOM IOCTYIKY TaKo Jia ce
pellieke O H3BpLIECHY Ha OCHOBY MEHHIE H3BpIIaBa H Ipe NMPABOCHAXHOCTH TOT
peluetba. MebyTuM, # y ToM ciyuajy, MeHHUYHH NOBepHIal] GH TIpe NPaBOCHAXHOCTH
periera O H3BpLIEHY, KOje je 3aCHOBAaHO Ha MEHHI(H, MOrao J1a c€ HAMHDH caMO H3
HOBYAHHX CPEJICTaBa MEHHYHOT Iy>XKHHKa ca padyHa Kojl CiryxG6e IIaTHOT IpoMeTa.

2. Bp3a Hanuara MeHHlle MOXe ce 0Ge30e/IHTH CYICKHM IyTeM caMo aKo ce ¥
3aKOH 0 H3BPLIHOM IOCTYINKY yrpajii NoceGaH HHCTHTYT - H3BpILERE PATH NPeTXOfI-
HOT HCITyEEHba.

Haut 3akoH 0 H3BPIIHOM MOCTYIIKY He NpeiBaba OBaj HHCTHTYT.

3aKoH 0 H3BpllIewy H 00e3beberwy u3 1930. roguxe (wn. 321.) no3somasao je
H3BPUIEH-E paJiH NPETXOJHOr HCIYHhemka caMo Y NMOIJIeNly 3axXTeBa KOJH ce OJ[HOCe Ha
HEHOBYAHA IOTpAXHBaka H KOjH ce He MOry oGe3bemuTH rnpenGenexxGoM y
3eMJbHILIHEM KHHATaMa.
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Hemauku I'pnn w3 1877. (wr. 709-725) u yrapcku Ipnm u3 1911. (wn. 415-417)
JOMYIITANH Cy, HA OCHOBY HENPAaBOCHaXHHX OJIyKa H3BpIIEHEe palH NMPETXOIHOT
HCITYH-eHba, HE CaMO MEHHYHHX TOTPaXXHBakha, HErO H CBHX MOTPaXXHBAHA.

C THM y Be3H, Tpebano GH JOMyHHTH 3aKOH O H3BPILIHOM MOCTYTIKY, TAKO, Ia ce
IO3BOJTH H3BpIIEHE PaiH IPETXOJHOr HCIyHheHha MEHHYHHX NMOTPaKHBaHKba H Ipe
NPaBOCHaXXHOCTH pelliekha O H3BPLICHY., He caMO Ha HOBYaHHM CPEJICTBHMA, HETO Ha
LEJTOKYITHO] HMOBHHH MEHHUHOT JTY>KHHKA.

OBaKBO H3BpILEHE JIOBOJIH JIO MPHHYJTHOr OCTBAapeHa MEHHYHHX TIOTPaXKHBakha
Tpe NMPaBOCHaXHOCTH Npecyfie MPHBPEIHOr CyJla, Ha KOjoj ce KOHAaYHO MOpa 3acHO-
BaTH TaKaB 3aXTeB.

ITomTo OBaKBO MPETXOIHO H3BPILIEHE MOXE JOBECTH Y ONMACHOCT NPaBHE HHTEP-
ece MEHHYHOr JYXHHKa, Tpeba ra JO3BOJIHTH caMo y3 obe3bebeme myXHHKa 3a
IITeTy, Koja OH MOrJ1a HacTaTH.

OGes0eherbe Iy>XHHKa 3a €BEHTYalIHy 1UTeTY OHIO GH H3BPIIIEHO THME, 1ITO GH
MEHHYHH MTOBEPH.IAL] IIOJIOXHO Y CY[ICKH [JEMO3HT OaHKApCKy FapaHLHjy Koja CaipXKH

KJ1ay3yiy "0e3 npHrosopa”, "Ha MPBH IO3HB" HITH pevH KOje UMajy HCTO 3HaueHe.

IMopen Tora, TpeGano GH OJPEHTH, J]a MapHHYHE TPOIIKOBE CaYHH-aBajy H
H3MalH YYHH-EHH [IOBOJOM H3/laBakka OBe OaHKapcKe rapadimje, jep cy GHIH
noTpeGHH, MOLITO je H3BPIICHE paH MPETXOIHOT HCMYHbEHha MPOBEAEHO Y TOKY Tpa-
jarba MapHHYHOT MOCTYNKA. AKO MEHHYHH TY>KHHK Y LIeTHHH H3TyOH MapHHLY TyXaH
6u OHO 1a MEHHYHOM IIOBEpHOLY HaKHa[H, TOpell OCTalHX TPOIIKOBa, H CBe
TPOLIIKOBE HAacTalle y Be3H ca IeNIOHOBAaHOM GaHKapCKOM T'apaHIHjOM.

3. Cyjcka HanjiaTa MEHHYHHX TIOTpaXKHBakha Moryia OH ce yOp3aTH H TpoMeHaMa
TPOITHCA O XHIIOTElH.

Xunoreka je 00e30eheme HOBYAHOT MOTPaKHBabka 3aCHHBAEEM 3aJIOXKHOT
IpaBa Ha HEMOKPETHOCTHMA, Ha OCHOBY YroBOpa O KpefHTy. Ta Xumoreka ce Mopa
YIIHCATH Y 3eMJBbHILIHE KEbHIE, @ TAMO IJle YMECTO 3eMJBHILHHX KHHTa IIOCTOJH CHCTeM
TalHja, XHIIOTEKa Ce MOpa YIHCAaTH Yy HHTaOyJallHOHe NpoTOKone. TakBoM
XHTIOTEKOM Ce CTHYe NpaBO NMPBEHCTBA HAIJIATe y OIHOCY HAa HEOCHTYpaHe MEHHUHe
MOBEPHOLIE, a H Y OTHOCY Ha MEHHUHE MTOBEPHOLIE YHje Cy XHIIOTEKe KACHH]je YITHCAHE.

CBojHHCKa XHMIIOTEKA je NIPEHOC IpaBa CBOjHHE Ha HENOKPETHOCTH ca Iy>XHHKA Ha
TMOBEpHOLIA caMo pafu 00e36ehera MEHHYHOT NMOTpakuBaka. Ty y CTBAapH. MOpeNn
yrOBOpa O KpeJHTY, HMaMoO jOLI JIBa yTOBOpa: PBO, YTOBOP O NMPeHOCY NpaBa CBOjHHE
ca Iy>kKHHKa Ha IIOBEPHOIIa H IPYrO, YrOBOp O Bpahamy NpaBa CBOjHHE KaJl ce OTILIaTH
MEHHYHH JIyr ca KaMaTama H TPOLIKOBHMA.

CBojHHCKa XHIIOTEKa HMa 3HadajHe NOC/eIHlle, Na Npakca HeKHX 3eMalba NpHoe-
raBa T3B. XHIIOTEKAPHOM THCMY. XHIIOTEKapHO ITHCMO je XapTHja Off Bpe[JHOCTH Koja
rJIacH Ha HMe HJIH JIOHocHolla. Bankama OH Tpe6Gano O3BOJHTH [a XHIOTEKapHa
IIACMa 3aCHHBajy: NPBO, HA CBOJHM CTBapHMa 0e3 NOCTOjaa MOTPaXKHBama, IITO
NPaKTHYHO 3HAYH JIa je HE3aBHCHO Off MEHHYHE TpakOHHE H PYro, Ha XHIOTEKaMa
IITO HX OaHKa MMa Ha HEMOKPETHOCTHMa 3a Koje je ofoGpuia Kpegnte. JoGpo Gu
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OGHJIO Jla ce NPOIHLIE fa Kao NMOKpHhe XHIOTEKAPHOT NHCMa MOXKe CIYKHTH CaMo
XHITOTEKA Ha IPBOM, EBEHTYAJIHO [IPYrOM MecCTy.

4. Tloctynak y cymy Morao OH ce yOp3aTH H OCHHBAaHEM YCTaHOBE -jaBHOT
HenexuuiTsa. C THM y Be3u Tpebano OH IOHETH 3aKOH O jaBHHM OeleXHHIMMA, Kao
YCTaHOBH IIPAaBOCY/IHOT KapaKTepa, Koja Oi HMarna opnalltherhe HaJUleXKHOT ApXKaBHOT
OpraHa fla BpILH CY[CKY BJIacT rjie H3Meby cTpaHaka He IIOCTOjH HHKaKaB Criop, HEro
CTpaHKe MOpajy MOKPEHYTH ITOCTYNAK TIpefl CyIOM pajli NpoMeHe nocTojehe npashe
CHTYal[Hje C TOTa, 1IITO OHE CaMe CBOJHM CIIOpa3yMOM He MOTY H3a3BaTH TY MPOMEHY.

JaBHH OeNeXXHHIH, KaO OpraHH BaHIIapHAYHE CYACKe BJacTH, TpeGano GH na
00aBIbajy TPH BPCTE MOCTI0BA, H TO:

a) IMMOCIOBE H3 BJIACTHTE HANINIEKHOCTH:

- CacTaBJbak€ JABHHX HCTpaBa O NPaBHHM IMOCTIOBAMA, O H3jaBaMa i UHE-¢HHlIaMa
Ha OCHOBY KOJUX HacTajy HIH [IPecTajy npasa,

- U3[]aBake CTpaHKaMa OTINpaBaka, Mpelxca, H3Boja H NMOTBpJla HA OCHOBY THX
HCIpaBa U CBOJHX CIY:KOEHHX YIIHCHHKA,

- IpHMarbe Ha UyBake JaBHHX H NIPHBATHHX HCIpaBa,

- pey3uMarse HOBlLiA H XapTH]a Ofl Bpe[JHOCTH PajiH Npefiaje ApYTHM JIHLHAMA Wi
HBHXOBOT YyBama.

6) NoCJIOBE H3 NIPeHEeTe BaHMApPHHYHE CYJICKe HAJIEXKHOCTH:

- 3aKJbYUeH€ MOpaBHama, KaKo Mpe MOKPEeTama MapHHYHOr MOCTYNKa, Tako H
TOKY LIEJIOT OCTYIIKA Ipejl MapHHYHHM CyIOM NPBOL CTEMNeHa,

- cnpoBoberbe MEHHYHHX pajibH, Kao IITO jé MeHHYHH MPOTeCT, MEHHYHA HOTH-
(puKalHja # aMOPTH3ALH]a MEHHIIE,

- H3laBakbe pelllekha O H3BpLUIeHYy KaJl ce 3axTeB ONHOCH Ha [OCIeno
ITOTpaXkHBame Y HOBILY, a TO ce NOTpaKHBame J0Ka3yje MEHHIIOM, T1a aKO Ce YIOXH
NIDHTOBOp, JaBHH OeleXHHK OH OHO 1yXaH [a MNpeaMeT [OCTaBH HaIeXHOM
PeNOBHOM CYAY, KOjH pelllaBa HaCTasIH Crop.

B) aJlBOKAaTCKe MOCI0BE:!

- Y NapHHYHHM CTBApHMa, Y KDHBHYHOM IMOCTYIIKY, ¥ H3BPLIHOM H BaHITaDHHIHOM
NIOCTYIIKY jaBHH OeNeXXHHIH MOIIH OH 3acTynaTH CTpaHKe caMO Y MecTy CBOT
CceJHILTa,

- jaBHH GeNeXXHHIH He OH MOIVIH Jla 3aCTyNajy CTpaHKe Y MOCTYNKY ¥ KOMe ce
noGHja ucrpasa, TIpaBHU 110ca0 HJIH JIpyra pajikka KOJI KOje Cy OHH CyIeJ0BaJH Kao
jaBHHA GeNeKHHLH.

5. KonauHo, TpeGano OH YKMHYTH aKUENTHH HAJOr, OJHOCHO aKlleNTHpaHe
HHCTpYMeHTe MiatHor npometa. [TpuiHKoM ykuiama Tpebano OH HMaTH y BHIY fia je
CyJIcKa Tipakca Ipy»Kaja 3allTHTy GlaHKO aKleNTHAM Halo3HMa KOjH Cy NpeflaBaHH
nopepHolMMa H 3a 6yayha nyroama. C THM y Be3H, IPHIHKOM YKH/Iaa, Tpebano 61
NPONMHACATH fia ce GlaHKO aKUENTHH HaJl03H MOTY KOPHCTHTH caMo 3a obe3beheme
nnahama oGaBe3a Koje cy HacTaJle JIO flaHa yKH/laa OBHX HHCTpYMeHaTa.

6. CpepicTBa 3a paj PHBPEJIHHX cyjioBa TpebGano 6H obGe30ebHBaTH H3 CYICKHX
Takca.
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Takce Gn TpeGaso OAPeIHTH TAaKO J1a ce BHXOBOM HAMIaTOM 06e36eN1e Cpe/cTBa:

- 32 BUCOKE I1/1aTe Cy/IHja H CBHX 3allOC/ICHHX Y TIPHBPEHHM CYIOBHMa,

- 33 MaTepHjaHe TPOILKOBE,

- 3@ TPOLLKOBE IOCTYIIKa,

- 3a OTNpeMamse H yHarpebheme paga npHBpe/THAX CYAOBa.

ITpakTHYHO, OBaKBO (pHHAHCHpaKe paja NPHBPEIHAX CYIOBa HMano OH 3a Mmoc-
JlefTu1y, la TPOUIKOBH pajia IPHBPEJIHAX CY/I0Ba T1ajiajy Ha TepeT crpaHaKa Koju ryGe
TIapHHLIE. @ HE Ha TePEeT CBHX TIOPeCKHX OOBEe3HHKa.

ITopen Tora, BHCOKe cy[ICKe TaKce, Koje OH ce nahane yHanpej, yTHiae GH Jia ce
3HaTHO CMakH Opoj CIOpOBa, jep ce cTpaHKaMa He OH HCIUTaTHIIO Jla BOJI€ CIIOPOBE
pajiu ofyrosiayersa riahara gocnenanx obapesa.



Mp Januao P. ITawajauk
uomolinuk Zenepaanoz dupexiiopa ,JIoae“ A /.

IIpakca ycTaBHux CyaoBa

OI.IEH}] YCTaBHOCTH 3aKOHa

3aKOoH 0 Mepama 3a OTKJIaatbe H yOnaxkasame I0ceHla IPEMEHe CaHKIIHja
MehyHapoHux opranu3aunja (" Cnyx6exn rnachuk PC", 6p. 46/92)

ExoHOMCKe H JIpyre caHKIH#je MehyHapOJHHX OpraHd3alja, c 0G3HpOM [1a H3a-
3WBajy ILHpe H TeXe MOcJefdle Ofl MOocle Hla eleMEeHTapHHX Henoroja BehHx
pa3Mepa YHHe ONpaBJaHHM YBObere Mepa OpraHHYaBama paclloNaramba CpeIcTBHMA
TNpaBHHX H (DH3HUKHX JIHIa, Mepa y 00/1acTH poMeTa poba H yeiyra, peBo3a | po6-
HHX pe3epBH, YHMe HHCY noBpebena opnauherwa opraHa PenyOnuke u3 4. 9. u 72.
craB 1. Tau. 4. 1 9. 1 winaxa 90. ycrasa Peny6nukue Cpbuje.

H3 oGpaznoxema:

Yciuasnu cyo je doreo Qdayky:

Onb6wuja ce npennor 3a yrBphuBame HeycTaBHOCTH Wi. 1. 2. u 4. 3aKoHa 0 Mepama
3a OTK/Iamarme H yOnaxkaBawe MOCJe/IHlA IPHMEHE CaHKUHja MehyHapOIHHX opra-
nuzalmja (" CnyxGenn rnacHuk PC", 6p. 46/92).

ITpema unady 72. craB 1. y Tauk# 4. Ycrasa PenyGmike CpOmje, PenyGnuka
ypehyje n oGe36ebyje, uamehy ocranor, cBOjHHCKE H OO/IHTAllHOHE OJIHOCE H 3allITHTY
cBHX OOJHKA CBOjHHE, PABHH IOJIOXKaj Nnpefy3eha H IPYrHX OpraHu3alHja, (hHHaH-
CHjCKH CHCTEM, CHCTeM Y 061aCTH €KOHOMCKHX OJIHOCA 2 HHOCTPAHCTBOM, TPXKHILITA,
TJIaHHPaka, Kao H JIpyre eKOHOMCKe H COLHjaJIHE OJJHOCE OJ] OMIUTEr HHTepeca, a y
TaykH 9. HcTOr uwinaHa yTBpheHo je na PenyGmuka ypebyje m 00e3bebyje ocHOBHe
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LHJbEBE H ITpaBle NMPHBPEIHOT. TEXHOIOLIKOT, IeMOrpachcKor, perHOHAIHOT H COLIH-
janHor pa3Boja, MONHTHKY H Mepe 33 ycMepaBakhe pa3Boja i poOHe pe3epae.

Oppenbom unana 73. Tauka 2. Ycrasa npensubeHo je ma Haponmsa ckymiuTHHa
Penybnuke CpOHje 1OHOCH 3aKOHe, IpyTe NMPOTHCce | OniuTe akTe a wiadoM 90. Tad. 1.
Ycrasa PenyGnuke CpOuje, yrBpheHo je opnainherwe Bnage PenGnuke CpOuje ma
BOJH NONHTHKY Peny6nuke CpGHje H H3BpIlIaBa 3aKOHE, IPyre IMPOINHCE H OMNIITE aKTe
HaponHe cKymiuTiHe, y cKjIany ca Y cTaBoM.

Onpenbama unaHa 67. Ycrara Peny6muke CpGuje npensubeHo je ia 3a BpeMe
HermocpeHe paTHEe OMAcHOCTH, PaTHOT CTaka HIIH eJleMeHTapHHX Hemoropa Behux
pa3smepa, 3aKOHOM Ce MOe OTPaHHUHTH Pacroarake HiH YTBPIHTH noce6aH HauHH
KopHirhea flena cpeicTaBa NPaBHAX H (PH3HUKHKX JIHLA, JIOK TAKBO CTame Tpaje.

ITonasehu opn ycrapHHX opialthewa, HapopgHa ckynmuTHHa je JOHeNa 3aKOH
KOJHM je YTBPJIHJIA | JacHO JebHHHCaNa Mepe KOje ce MOTy CIPOBOJIHTH a CBe Y LHbY
OTKJIamatha H yOnaxkaBama Moc/Ie/IHIa IPHMeHe CaHK1Hja MehYHapOJIHHX OpraHH3a-
1Hja. 3aKoHOM yTBpbeHe Mepe cy y (YHKUHjH 3alUTHTE H OYyBarka NpHBpe/ie H
TP>XHIUTA, TEXHOJOLIKOr, JEeMOrpaxKOr H COUHjalHOT pa3Boja, (PHHaHCH]CKOr
CHCTeMa, POOHHX pe3epBH, COLHjalHe CHIYPHOCTH H JPYIHX €KOHOMCKHX H COILH-
JaJHEX OJIHOCA Off ONuITer HHTepeca 3a PeryOnHKy.

ITonazehn on THX ycTaBHHX OBnalllfierha H TEHIKOT CTaka Y KOME ce TIpHBpefa H
rpabanu Peny6muke CpGHje, ocnopeHe oipefte 3aK0HA MO OLIEHH Y CTaHOT cyfla HACY
y HecaryacHOCTH ca ui. 55., 57., 64. u 67. Ycrasa Peny6nuke CpGHje.

ITo ouenn Cypia. eKOHOMCKe M JIpyre caHKiHje MebyHapo[HHX OpraHm3alifja, ¢
003HpOM Jla H3a3HBajy 1LHPe H TeXe MOC/eJHLE Off MOCIEHla eJleMEHTAPHAX HENo-
rofga BehiHx pa3Mepa 4YHHe ONpaBJaHAM yBOheHe Mepa OrpaHHYeHa paclofarama
Cpe/ICTBHMA NPaBHUX H (PH3HYKHX JIHLIAa, Mepa y 00J1acTH poMeTa poda H yciIyra, npe-
BO3a H pOOHHX pe3epBH H fla HeMa TNoBpejle OBnaumiherma opraHa PemyGmuke
calpXaHuX y 91.9. 1 72. craB 1. Tau. 4. u 9. y wnany 90. ¥Ycrasa Peny6iuke Cpouje.

Ilpu ToMme, TpeGa HMATH Yy BHAy fa Y BpeMe JoHoulewma Ycrasa PenyGimke
CpGaje, Huje 6uo Moryhe npejiBHIeTH cTabe y KoMe OH ce Moriia Hahin PeryGruka
CpGHja yBobemeM €KOHOMCKHX M JIPyrHX CaHKLHja, a MOroTOBY fa [ejcTBa THX
caHKIIMja NpeBa3niase Nocse/lulie H eleMeHTapHHX Henorojia Behnx pasmepa. OHe ce
TIO CBOM JI€jCTBY MOTY H3je[JHAUHTH Ca BHILIOM CHJIOM, Na je GHJIO HY>XKHO NIpe/ly3uMambe
onpebennx Mepa orpaHudersa. C 0G3HPOM Ha TaKBO TEIIKO CTamke H3a3BaHO NMpH-
MEHOM EKHOMCKHX H JIPYTHX CaHKIIHja, OpraHu PemnyOiHKe Jy>XHH Cy HHTEPBEHHCATH,
npe cpera, y umby obe3behema oncraHka CTaHOBHHIUTBA HMOBHHE, 3[paB/ba H
JKHBOTa rpabaHa.

Oppenbama unaHa 3. HaBeIeHOT 3aKOHa TAKCaTHBHO Cy IPOITHCaHEe Mepe KOjHMa
ce OrpaHH4YaBa pacliojlarawbe CpejicTBUMa NpaBHAX K (PH3HIKHX JHUA. Hu jemHoM
oppenboM unana 2. 3akoHa, Bnapa Peny6nuke CpOuje HHje opnaiheHa fa yBOIH
HEKe JIpyTe Mepe, HETo je oBnallheHa fia y OKBHPY 3aKOHOM IPOMHCAHHX Mepa MOXe
CaMO CIIPOBOJIHTH MEpE NPONHCaHe 3aKOHOM.
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OcniopeHoM ofipe16oM Yj1aHa 2. 3aKOHa, 1aTo je opnairhewe Bramu PenyGnuke
CpOuje ga npefiy3uma Mepe 3a cnpoBobeme 3akoHa. OBO OBnaliIhemke je Mo OLEeHH
YcraBHOr cyfia y ckaagy ca wiaHoM 90. Ycrasa Peny6muke, no kome Brana Pemy6-
nuke CpOuje BO/IM NMOMUTHKY H H3BpILaBa 3aKOHe, Ipyre NPOITHCe H OMIITE aKTe Hap-
OJIHE CKYTILTHHE Y CKJIajly ca Y CTaBOM.

OciopeHHM 3aKOHOM je YTBpheHO H jacHo necuHucaHo 10 Mepa koje Brnama
Peny6muke CpOHje MOXe, y cKJajly ca TaKo NPONHACAHUM MepaMa, ia HX caMo CIIpo-
BOfIH, IIITO MO OLIEHH Y CTaBHOT CyJla HHje Y CYMPOTHOCTH ca 4. 9. u 90. Ycrapa PenyG-.
nmuke CpOuje. Bnapa PenyGmuke CpGHje MOXe npefy3HMaTH Mepe YTBpheHe
3aKOHOM caMO aKo TaKBe Mepe HHCY Npefy3e/d HafmexHyu opradu CP Jyrocnasgje n
cMHcao ocropeHe ofipeibe 3akoHa je f1a ce cloGOfIHO NpHBpehHBake H CaMOCTATHOCT
NIPUBPE/THHX H JIPYTHX cy6jeKaTa OrpaHHYaBa y yCJIIOBHMA JIejCTBA OHHX OKOIHOCTH
KOje JIOBOJIe IPXKaBY Y MOceBHO CIOKEHY H TEllIKY CHTYAlIH]y.

Tume je, mo ouenn Cyna, y ckmajy ca YcrasoMm PenyGmuke CpGHje maro
opnamheme Bnamu Peny6muke CpOHje ga Bogu nonuTHKY PenyGmuke CpGuje u
H3BpIlIaBa 3aKOHeE H JIpyre Nnporuce K omure akte HaposHe cKyminTaHe.

OcnopenuM 4naHoM 4. 3aKOHa MPOIKCAHO je KPHBHYHO JIENO 33 KOje ce, JTHIIE
KOje MOCTyna NPOTHBHO ITPOMHCHMA H MepaMa YTBpheHHM OBHM 3aKOHOM, KaXHaBa
Ka3HOM 3aTBOpa Y Tpajary Ofl HajMatbe 3 rofuHe. OBaKo AehHHHCAHO KPHBHYHO JIEI0
y 3aKOoHy cafpku obesexje H pajirby KPHBHYHOT flena H Ka3Hy. [Tonasehu ox Tora na
j€ 3aKOH OCHOBHH M3BOp KPHBHYHOT [IpaBa H [a oBnallhewe 3a yTBphHBame pajmbe
KPHBHYHOTr Jle/la H Ka3He MNpHMaja caMO 3aKOHOMaBlYy, TO OLEHH YCTaBHOT cya,
ocnopeHa ofipe/iGa 3aKOHa HHje Y HecarJJacHOCTH ca Y cTaBoM Peny6nHKe, a TOroToBy
HHje HapylLUeH NMPHHIMI JIeraJuTeTa, OHOCHO Jla HHKO He MOXe OHTH KaXmeH 3a
KPHBHYHO [IEI0 aKO OBO HH]e TIPONHCAHO 3aKOHOM H aKO KPHBHYHO [e/I0 HHje
YIHELEHO.

(Mpema Opayuu Ycrasuor cyaa peny6anke Cpouje MY-210/92 on 22.12.1994.
rog. "Cayxo6enu rnacuuk PC", 6p. 7/95).

Cratycna nurama

NUMAJTYRH Y BUOY OA CY OCITOPEHE OIJIYKE CTYIIUIIE HA CHATLY
IMPE OBJABJbUBA A TTOBPEREH JE YCTABHHU ITPHUHIIMIT U3 YIIAHA
120 YCTABA PEITYBJIMKE CPEHUJE

OG6jaB/pHBabEeM jaBHOT MO3HBA 32 YITHC IGOHH1A Y THEBHOM JIHCTY NOCTYIULEHO je
carnacHo ofpefbama un. 14. u 15. 3akoHa O yclOBHMa H NOCTYNKY NpeTBapama
JIpYIITBEHE CBOjHHE Y Ipyre OONHKe CBOjHHE.
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W3 oGpasnoxema:

YeraBHH Cy[I je YTBPJHO Jla Cy OCIIOpeHe OfJIyKe JIOHeTe Off cTpaHe PagHuukor
caBera npeny3eha Ha ce[lHHLH ofpXaHOj 25. cenTemOpa 1992. roguxe. Mcre onnyke
oGjaBibeHe cy y "Cmyx06eHom rnacHuky PC" 6p. 7 op 25. janyapa 1993. ronuse, a cry-
ITHJIE Ha CHAry IaHOM JOHOLLIEH:A.

Wmajyhe y BuAy [a cy OCIOpeHe OIUIyKe CTYIIHJIe Ha CHary mpe caMor YHHa
oGjaBIbHBaksa, ¥ CTaBHH CyJl je OlIeHHO J1a je Y KOHKPETHOM clTy4ajy noBpebeH ycTaBHH
npuHuHn 13 9. 120. Ycrasa Penyonnke CpGHje, mpemMa KOMe 3aKOHH, [IDYTH MPOMHCH,
Ka0 H ONIUTH aKTH MOIY CTYIHTH Ha CHary, HajpaHHje OCMOr JiaHa Off JlaHa
o0jaB/bHBaRk-a, OCHM aKO H3 HAPOYHTO ONpaBJaHMX pas3yiora, HHje npegBHbeHo na
paHHje cTyIie Ha CHary.

¥ mormey HaBOja NMOJHOCHOLIA HHHIMjaTHBE fa Npeny3che HHje HCMYHHIIO CBOjY
3aKOHCKY 0o0aBe3y jaBHOr 00jaB/bHBakba MI0O3HBA 3a YIHC JeOHHLA, Y CTaBHH CYJI je, Ha
OCHOBY PAacllOJIOXKHBE JOKYMEHTAlHje. YTBP/IHO J1a je jaBHH MO3HB 3a YIIMC JEOHHLA
o6jaBibeH y THeBHOM JHCTy "Bopba". uuMe je, 110 OlieHH Y cTaBHOT cyla, OCTYIBEEHO
carnacHo onpenbama ui. 14. m 15. 3akoHa O ycIOBHMa H TNOCTYIKY IpeTBapama
ApYLUTBEHE CBOjHHe y apyre obnuke cBojuHe ("CayxOenn rnacHuk PC", 6p. 48/91, 75/
91 1 51/94).

IIpema optynu ¥Yceraeaor cyna Penyonuke Cponje MY-108/93 op 17.11.1994. roa,
"Cayx®6enn rnacuuk PC", 6p. 2/95

OCIIOPEHOM OIJIYKOM, IMTPUIHNKOM OJIPEBHMBAILA KPYTA JIMIIA
KOJA CTHUYY TIPABO HA KYIIOBUHY JEOHMHIIA CA IIOIIYCTOM,
HHUCY TIOCEBHO O3HAYEHH IMTPEH3MOHMCAHHM PAITHMIIH, IITO
HHIE HECATTIACHO CA 3AKOHOM, OB3WPOM JA CY IIEH3MOH-
HUCAHH PAIOHHIIM CBPCTAHH ¥ KATEIOPHUJY JIMIA KOJA CY
PAHMIE BUTIA 3ATIOCIIEHA Y ITPEOY3ERY.

M3 oGpazioxema:

YcraBHH cyJl je YTBPAHO Jia je 4naHoM 4. Onnyke NpaBo Ha KYNOBHHY JIEOHHIIA
NIPH3HATO CBUM 3aMOCTIEHUM pajHHLHMA y JPYLITBY, OHBILIHM pajHHIHMA, Kao H
HacIeIHHIIAMA MPBOT HacyegHor pefia. [IpaBo Ha KyIOBHHY IEOHH1|A ¥ CMHCITY CTaBa
2. oBor 4naHa OpiyKe, NIPH3HATO je U JoMahHM NMpaBHHEM H (PU3HYKHM JIHLHMA Ha
OCHOBY jaBHOT TTO3KBA 3a YIHC JeOHHUIIa.

ITpema unany 59. cras 1. ¥Ycrapa Peny6nuke CpGuje cBojHHCKa paBa u o0aBese
Ha CPEeJICTBHMA Y IPYIITBEHO] H IP3KaBHO] CBOjHHH M YCJIOBH IO KOjHMa Ce Ta CpeficTBa
MOTY NpeTBapaTH Yy fipyre o6/JHKe CBOjHHE YTBpHYje ce 3aKOHOM..

Y cmucny unaHa 14. 3akoHa O yclOBHMA H NMOCTYIKY NpPeTBapama JPyLITBEHE
CBOjHHe y Apyre obnuke cBojuHe ("Cnyx6enn rmacHuk PC", 6p. 48/91, 75/91 u 51/94)
3anocieHy y npeaysehy U aMia Koja cy pahuje Guna 3amocieHa y ToM mpefysehy,
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OIHOCHO HAacJIeHHLH MIPBOr HACJE[HOT pefia THX JIHIIA MOTY KYINOBATH [IEOHHIIE ca
MOIYCTOM H TO HajayXe JBE FOfHHE, pauyHajyhH OJI flaHa cTynawa Ha CHary OBOT
3aKOHa.

ITonasehu o H3710XKEHOT, YCTaBHH CY]l je OLIEHHO /1a je ocnopeHa OJTyKa ioHeTa
y CKIajgy ca UHTHPAHOM OfipefiooM 3aKoHa O YCIOBHMa H NOCTYIIKY NpeTBapama
IpyLITBEHE CBOJHHE Y Jpyre OOMHKe CBOJHHE Y MOMIely Kpyra JHlia KojuMa je
MPH3HATO MPABO Ha KYNOBHHY EOHHLa ca momyctoM. OKONHOCTH Jla OCTIOPEHOM
OpmykoM, MPHJITHKOM OfipehHBarkba Kpyra JIHla Koja CTHYY TPaBO Ha KYTIOBHHY [IEOH-
H1la ca ITOIYCTOM, HHCY MOce0HO O3HAYEHH NMEH3HOHHCAHH pajIHALM, HEMa yTHIlaja Ha
[ipyraudje Ofay4HBame ¥YCTaBHOT Cyia y OBOj NPaBHO]j CTBAapH, HMajyhu y BHay fa cy
HaBeJleHHM 3aKOHOM, NIEH3HOHHCAHH Pa[IHHIA CBPCTaHH y KaTErOpH]y JIHLUA Koja Cy
paHuje Ouna 3anocieHa y npefysehy. OcaM Tora, HaBeJleHa NTHTamA CMajiajy y JOMeH
TNpHMEHE OCTIOPEHOT aKTa O YeMy HHje HajuleXXaH fa OfyTydyje YCTaHH Cyl Y CMHCITY
unaHa 125. ¥Ycrasa PenyGnuke CpOuje.

IIpema Pememy Ycranor cyna Penyoauke Cpouje MY-142/93 on 15.12.1994 rop.

YPEBUBABEM OBITAITREBA TTOCIIOBHOT OPTAHA Y OBAB/BABY

TIOCIOBOOHUX @YHKIUIA VY TIPEOY3ERY Y MEIIOBUTOJ
CBOJUHH N OCTBAPHUBABY 3AKOHUTOCTHU BHEIOBOI' PAIIA, HE
HOBOJ[IHU CE Y IIMTABE OCTBAPHUBAIE ITPABA HA XAJIBY U CY -
CKY 3ALITUTY.

M3 o6paznoxema:

Ocnopexnm YnaHoM 42. CraTyTa NOIHCaHa je Ty>KHOCT THpeKTOopa npefy3eha na
y o0aBbaky MNOCIOBOMHHX (DyHKIIHja YNMO30pH opraH mnpefyseha (CKymuITHHY,
yNpaBHH O100p H CJ1.) [1a je aKT TOr OpraHa CyNpOTaH 3aKOHY, a aKO yYIIO30pPeHH OpraH
OCTaHe NPH JJOHETOM aKTY, IHPEKTOP HMa ITpaBo J1a ra OGYCTaBH O H3BPIIEH:A.

Pasmarpajyhu ocniopens unan CraTyTa, Y cTaBHH CyJI je OUEHHO Jla ce Y KOHKPeT-
HOM ciydajy pajH O ypebHBamy oBnaliherma MOCIOBOJHOT OpraHa y 00aBibaky
MOCTOBOJHHX (hyHKILIH]a Y npey3ehy y MEIIOBHTOj CBOJHHH H OCTBapHBaky 3aKOHHTO-
CTH HeTOBOT pajia, a Ha MoCpe/laH HaYHH BHMe ce Y Npefy3ehy, y jeiHoM ey, ypebyjy
MebyCOOHH OJIHOCH IIOCJIOBOJHOI OpraHa H OpraHa ynpas/baka. HaBeJleHa NMHTamba
ypebeHa cy caBe3HuM 3akoHoM o nipefy3ehuma ("CnyxGenn mact CPPJ", 6p. 77/88,
40/89, 46/90 1 61/90).

Oppen6om unana 9. cras 5. Ycrasa ofipebeH je NPHHIHAI JIa 3alITHTA YCTaBHOCTH
H 3aKOHHTOCTH IpHINIajia Y CTaBHOM Cy[y, ¥ CKJIajly ca Y craBoM, a wiaHoM 125. cras 1.
onpeheHa je HaIeXXHOCT Y CTaBHOT Cyfa J1a, NIopef] OCTaJIOr, OUTydyje O CATIACHOCTH
OMILITHX aKTa ca Y CTaBOM, 3aKOHOM H IPYTHM peyOIHYKHM MPOMHCHMA.

Ynanom 22. craB 2. ycraBa yTBpheH je NPHHUHMN NMpaBa Ha XXanOy HIH JIPyro
[IPAaBHO CPEJICTBO, MPOTHB OJITyKe KOjOM Ce pelliaBa O MpaBy H 3aKOHOM 3aCHOBaHOM
HHTEpECY.
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YnaHom 94. craB 6. YcraBa H 4iaHOM 2. craB 2. 3aKOHa O JIpKaBHO] YNpaBH
("Cayx0enn rnaciux PC", Op. 20/92 u 48/93) nponHcaHa je MoryhHOCT noBepaBama
yNpaBHHEX oBjalihera npefysehinMa 1 ApyruM opraHusalijama, a ogpenGama uaHa
11. ucror 3aKoHa fAeHHHCAHH Cy OGJHIH YIIPaBHOT Haf[30pa Kao jeIHOr OfI T0CI0Ba
JApXaBHE YIpaBe.

Unanowm 95. Yerasa # wiaHoM 2. 3akoHa o cynosama (" CrykGenn rinacuuk PC”,
Op. 46/91 u 71/92) onpebeHo je Hayeno cyfcKe 3allITHTe cl1OGOfA H NpaBa rpahaHa u
3aKOHOM YyTBpHEHHX MpaBa H HHTepeca MNpaBHHX cyGjekara u oOe3bebupama
YCTaBHOCTH H 3aKOHHTOCTH.

Y unany 119. ¥YcraBa yTBpheHo jc Haueno 3aKOHHTOCTH OIITHX aKATA.

Pasmarpajyhin npeamer ypebHBama UHMTHpaHHX ofpenaba YcraBa M 3aKOHa,
YcraBHH cy/l je YTBPIHO JIa C€ OH He MOXe JIOBECTH Y Be3y ca INpeMeToM ypebrpama
ocrniopeHor unava Cratyra. ITo ouenu Cyaa, opnauthewe AupekTOpa yTBphEeHO
OCIIOPEHHM YJIAHOM MpEJCTaB/ba KOHKPETHO oOBnaliheme MOCTOBOJHOI OpraHa y
npety3ehy y IHbY OCTBapHBaHa 3aKOHHTOCTH H-eTOBOT pajia.

YcraBHH CyJl je YTBPIHO fla ypebuBame OlHOCAa Ha HAYHH KaKO je TO YUHHEEHO
unanom 42. CratyTa He JOBOJIH y NHTae OCTBApHBaKe NPaBa Ha XKaily, yCTABHO-
CYACKY H CYJICKY 3alLITHTY, HHTH Ha OHJIO KOjH HauHH noBpebyje OCHOBHe NpHHIHIE
yTBpbeHe HaBelleHHM ofpenbama YcraBa H 3aKoHa. Y BesH ca THM CyJ ykasyje Ha
TNPHHLHIT B3 YiaHa 53. cTas 1. YcraBa, IpeMa KojeM je CBaKO JIy>KaH fla ce NpHApKaBa
¥YcraBa H 3aKOHa.

Ilpema Pememny Ycrasnor cyaa Penyomke Cpouje MY 252/94 o 15.12.1994. ropi.

Pannu onnocH

CucremaTH3aluje nociona

MPEOIBUBAKE CTEINEHA CTPYYHE CIPEME KAO YCJIIOBA 3A
OBABIbAE PAIHOI MECTA BE3 OIPEBUBAIbA BPCTE 3AHU-
MAIA HHWJE Y CKIIALY CA YCTABOM U 3AKOHOM O PAINHUM
OIHOCHMA.

M3 obpaznoxema:

Onpentowm tauke 1. anuHeja 2. Opnyke mupektopa [IpyirrseHor npenyseha E. u3
Beorpapa npensubeHy cy 1IECTH, OTHOCHO YETBPTH CTENEH CTPYYHE CIIpeMe H PagHO
HCKYCTBO Ofl FOJIHHY JlaHa 3a 00aB/bakbe NIOC/IOBA PAIHOT MeCTa Maral{HOHep eJIeKTpo-
MaTepHjaa.

ITpema unany 5. crap. 2 3akoHa o pafiHuM ofHockMa (" CnykGenn riacHuk PC",
Op. 45/91, 18/92, 34/94) omiITHM aKTOM, OIHOCHO 3aKOHOM YTBpbYje ce cTeneH cTpydHe
cripeMe ofipeheHe BpcTe 3aHUMakba, MOTpeOHa 3Hawka M CIOCOOHOCTH, Kao H JIPYrH
noceOHH YCJIOBH 3a pajl Ha ofipeheHoM paiHOM MecTy.
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W3 HapepieHe ofipen0Oe 3akoHa O paJHHM OJTHOCHMA CIENH, 1O OLEHH Y CTaBHOr
CyJia, HECTTOPHO OBJNalIhere JOHOCHONA aKTa Jla CAMOCTAJIHO, Y CKMay ca 3aKOHOM.
ypebyje ycose, Kako y moraesy cTpy4He clipeMe ofpeheHe BpeTe 3aHHMama, TaKO H Y
noryejy ogpeheHnx 3Hama H CocoOHOCTH 3a 00aB/batbe MOCIOBa OAroBapajyher pa-
HOT MecTa.

Mebyrum. npensubajyhu cTeneH cTpyuHe cnpeMe Kao YClIOB 3a 00aBibarke
HaBe/IeHOr paJiHOr MecTa Oe3 ofpebuBama BpcTe 3aHUMarka, IOHOCHIAL[ aKTa, 110
OlIEHH YCTaBHOI Cy/la HHje MOCTYNHO Y CKJIajly ca CBOjUM oBnallhiek-uMa W3 4iaHa 5.
cTaB 2. 3aKOHa O paJiHUM OHOCHMa HMajyhi y BH]IY [1a je HCTHM H3PHYATO MPOITHCAHO
Jla ce OMIUTHM aKTOM yTBphyje IOpe/l OCTalor, CTeNeH CTpy4YHe cripeme ofpebeHe
BPCTE 3aHUMatsa 3a pajl Ha ofipeheHOM pajiHOM MecTy.

OcniopeHa ofipesiba je, MO OlLEHH YCTaBHOT Cyjla, Takohe HecarnacHa yCTaBHOM
Hauesy H3 4iaHa 72. cras 3. Tauk 4. Ycrapa Penyomuke CpGuje, mpeMa KOMe je jeuHo
Peny6nuka CpOuja opnantheHa fa ypebyje u o6e36ebyje crcreM y o6macTH pamHuX
OJfHOCA.

Ha ocHoBy m3noxeHor. Y craBHH cy/l je yTBPIHO Jla OCIIOpeHa ofipeiGa Huje y car-
JIACHOCTH ¢ Y CTaBOM i 3aKOHOM.

(ITpema opiryuu ¥Yerasuor cyna Penyoanke Cponje HY 6p. 136/94 "CayxGenn
raacuuk PC", 6p. 7/95)

Ilpectanak pajHor ofHoca

HUIE Y CKJIAIY CA YCTABOM UM 3AKOHOM OJPEIBA KOIEK-
THUBHOT YTOBOPA KOJOM JE IPEABUBEHO JA PATHUKY ITPECTAJE
PAJIHM OJJHOC ITPOTUB HEIOBE BOJBE ¥ CIYUYAJY JA YIAHOBH
IEFOBE YXE IIOPOIMIIE OCHYJY INPENY3ERE, YCTAHOBY WU
PALIDY.

M3 oGpasnoxerba:

YcTaBHE CyJl je OlieHHO He3aKOHHTOM ofipen0y KoneKTHBHOT yroBopa KojoM je
NpeBHHEHO 1a palHHKY €OHHYKOT APYIITBA lIpecTaje paJHH OHOC Ge3 Herose car-
JIACHOCTH. aKO je OCHHBame Ipefly3eha, ycTaHOBe HIH pajilhe OI0OPEHO WaHy yXe
nopopHie pagHuKa. Takobe, 1o olleHn YcTaBHOr cyjia ociopeHHM ofpenbama Komek-
THBHOT YroBopa NoBpeheHH ¢y H ycTaBHH NPHHUHMH caipiXKaHu y wi. 35, 55 u 57.
Ycrapa PenyGnuke CpGuje (nmpema Onnyuu YcraBHor cyga Peny6muke Cpouje 1Y
369/93 o;1 13.10.1994. ron.) '

HHUIE Y CKIIAOY CA YCTABOM U 3AKOHOM IMPOITMCUBAKE KAO
TEXE TIOBPEIE PAINHE OBABE3E KOJA TIOBJIAYM HU3PULIAKLE
MEPE INPECTAHKA PAJHOI' OMTHOCA 3A PA]Jl I1TO OCHOBY ITPUBPE-
MEHOTI U [TOBPEMEHOTI BPUIERBA [TOCIIOBA ¥ [IPYTOM ITPEOY3ERY
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MU YCTAHOBH MU KOJJ ITPUBATHOT ITOCIIOJABLIA BE3 CATJIAC-
HOCTH HAINTEXHOTI OPTAHA 3[JPABCTBEHOTI LIEHTPA.

YcraBHa je M 3aKOHHTa ofipefida KOjoM je npefBibeHa Kao TexXa NoBpefia pajiHe
o0aBese OOaBlbame JOMYHCKOr pajia ©Oe3 CcarJacHOCTH HAJUIEXXHOT OpraHa
3[IPaBCTBEHOT 1l€HTpa. '

N3 o6paszinoxema:

OcrniopeHoM ofipe0OM MpaBUIHAKa O AHCLHTIHHCKO] H MaTepHjaIHOj OArOBOp-
HOCTH 3/IpaBCTBEHOT LIEHTPA, Kao TeXa MoBpejia pajiHe obaBese KOja MOBIAaYH H3PH-
llake Mepe IPEeCTaHKa pajJHOT OJIHOCa NpefIBHhEHO je 06aBIbakke IONYHCKOT paja, Kao
H paja Mo OCHOBY NMPHBPEMEHOr HJH TOBPEMEHOT BpILeHa II0COBa y JPYroM
npejy3ehy. HIH YCTaHOBH MJIM KOJ TPHBAaTHOI TOCTOfaBlia Ge3 carylacCHOCTH
HaJIJIeXXHOT OpraHa 3/IpaBCcTBEHOT LieHTpa.

[Tonaszehn on oppenGe unada 102. crap 1. 3akoHa O paJHUM OJHOCHMA
("CnyaxGenn rmacuuk PC", Gp. 45091, 18/92 u 34/94), YcraBHu cyjl je OleHHO fa
3aKOHOM HHje NMPOIHCaHa H3pHYKHTA 06aBesa 3a pajlHHKa Ja NpuGaBH ofrosapajyuhy
carnacHoCT npefyseha 3a oGaB/bake NPHBPEMEHHX HIM TOBPEMEHHX IIOCIIOBA, Y
apyrom npejy3sehy, Beh ce HCTH carnacHo 3aKoHy, 06aBibajy Ha OCHOBY yroBOpa, KOJH
3aK/by4Y]y PaHHK U HaJUIeXXHH OpraH.

YcTaBHH Cyl je OlIEHHO YCTAaBHOM H 3aKOHHTOM Ofpef0y NpaBHJIHAKA y JIeNy
KOMe je Kao TeXa MoBpefia pajHe o6aBe3e Koja MOBJIaYH H3pHLAKE Mepe IPecTaHKa
PajiHOr OJIHOCA Npe/iBiHheHO 00aB/bamke JONYHCKOT paja 6e3 carjiaCHOCTH HajlIeXXHOT
opraHa 31paBcTBeHOr LieHTpa. MMajyhn y BuIy 11a je, npema ynany 13. 3akoHa o paj-
HHM OJJHOCHMA, O0aB/bamke JIONYHCKOT paja YCJIOB/BEHO carjiacHOIIhy HafleXXHOr
opraHa npefyseha HJIH yCTaHOBE, TaKO /ia, 10 OLeHH Y CTaBHOT CY/a, NIOCTyNake paj-
HHKA POTHBHO 4iaHy 13. 3aKoHa MOXe NpeJcTaB/baTh TeXy MOBpe/ly paHe o6aBese
3aK0Jy ce H3pHYe Mepa NpecTaHKa PaJHor OfHOCA.

(ITpema Ognyun Ycrasnor cyna Penydanke Cpouje UY 6p. u139/94,
"Cayx6enu rnacuuk PC" 6p. 7/95).

CramGeHna nuTama

OCIIOPEHMM IIPABUIIHMKOM HHWCY BPEIJHOBAHUW YTBPBEHHU
KPHUTEPHUIYMH, HUTH PEI'YIIMCAH TIOCTYIIAK ITPE] OPTAHUMA
KOJM OOnvy4dvyly O PACIIOOEIIN CTAHOBA, TIOCTYIIAK OIJIA-
IMABABA M PACIIOOEIIE CTAHOBA, POKOBH 3A ITIOOHOIIEWKE
3AXTEBA CA JOKYMEHTAIIMIOM, INOJHOIIEWKE TMMPUTOBOPA M
ITIOCTYITAK 3A 3AIITHUTY IIPABA IIO TTPUTOBOPY, IITO YUHU
OCTIOPEHHU AKT HEYCTABHUWM W HE3AKOHUTUM ¥ LEJIMHH, JEP
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CE HE MOXE OBE3BEIUTHU JETHAKA TTPUMEHA OITIITEI AKTA HA
CBE PAITHHMKE.

H3 obpazioxema:

Pasmarpajyhu ocniopenu IlpaBunHHK YcTaBHH cyj je YCTaHOBHO [a yTBpheHH
KPHTEPH]YMH HHCY BpeJTHOBaHH Te [1a HeMa 00jeKTHBHOT MEPHJIa Ha OCHOBY KOra ce
MOXe YCTaHOBHTH pejlociell y pelllaBamy cTamOeHux noTpeba pajHHKa; Hda je
H30CTAaJIO peryHcarme MOoCcTYIKa Mpejl OpraHuMa KOjH OJUTydyjy O pacrofieH CTaHOBa;
Ia HHje ypebeH IoCTynaK orJjalllaBamba B paciojese CTaHOBa; jla HACY YTBpheHH poK-
OBH 3a NOJHOIIEH:E 3aXTeBa ca JJOKYMEHTAallH]OM H 3a NOJHOILEHkE NPArOBOpa, HATH j&
yTBpbHeH MocTyInaK 3a 3allITHTY 1IpaBa 110 MPHIOBOPHMA.

IIpema ynany 47. cr. 2. 3aKOHa O CTaHOBamwy Ipefy3eha H ycTaHOBE MOTY Y
CKJIafly ca CBOJHM OINIITHM aKTOM O pelllaBaky craMGeHux noTpeba fia ajy cTaHoBe ¥
33Kyl Ha HeofpeheHo BpeMe 110 31. meniemGpa 1995, rogute. ONIUTH aKT Ha OCHOBY
Kora ce BpIIH pacliofiela cTaHoBa Tpeba Jia cajlpXXi OOjeKTHBHE KpHTEpHjyMe Ha
OCHOBY KOjHX he ce yTBpIMTH peflocie]l paJHiKa y pelllaBamby cTaMOeHHX noTpeba
carfacHo 3aKOHY O CTaHOBawy Y3 IOIITOBale YCTAaBHOr IPHHLMIA O jeJHaKOj
3alITHTH CBHX YUEeCHHKA OfIpeil0OM 3aKOHa O CTaHOBaky.

YcraBHH cyf je. Takobe, olleHHO fa ce 300T HaBejleHHX HeJlocTaTaka He MOXe
00e36e[UTH jefIHaKa [IpHMeHa ocnopeHor IIpaBHTHHKa Ha cBe pajIHHKE Te 1a OBaKBH
HeJlocTalld YHHE OCIIOPEHH aKT Y LeJHHH HeyCTaBHHM H He3aKOHHTHM ¢ 003HpOM Ha
TO J1a He MpYXa je[IHaKy 3alUTHTY Y MpaBHMa H Jy>KHOCTHMA CBHM pajIHHLEMA Ipef
ApP>XaBHHM H IpYTHM OpraHHMa FapaHTOBaHy 4iaHoM 13. Ycrasa.

(ITpema O1ynn ¥Ycrapuor cyna Peny6imke Cpouje UY-26893 ox 15.12.1994. ros1.)
"Cayxo6enn rinacuuk PC", 6p. 795)

NOHOCHIIALL AKTA JE BHO OBJIAIIREH 3A TIPOTIUCUBAKE
YCIIOBA 3A OCTBAPUBAKE ITPABA HA TTPUBPEMEHU CMEIITAJ,
YTBPBEUBAKEM I'OPHE CTAPOCHE FPAHULIE, KOJU CE Y HCTUM
CUTYALIMJAMA OTHOCHU HA CBE PATTHUKE.

M3 oGpaznoxema:

IIpema unany 125. Tau. 6. 3akoHa o ynusep3urety ("CnyxGenn rnacHuk PC", 6p.
54/92) Peny6nnka oGesbehyje cpefcTsa hakynTeTy OOHOCHO YHHBEP3HTETY 3a MOJ-
CTHLIakE Pa3B0ja HaYMHO HACTABHOT H YMETHHYKOT HAaCTaBHOT MOAM/IaTKa.

ITpema unany 113. Craryra yHusep3autera y Hosom Cany noceCHy maxmby
YHuBep3uTeT mnocBehyje HacTaBHO-Hay4HOM IIOAMMIATKYy, a Mnpema umady 114.
Ynusep3urerT 06e30ebyje NMpHBpeMEHH CMEILTAa] HACTABHO-HAYUHOM MOJIMIATKY Y
CKJ1ajly ca rnoceGHHM IPaBUITHHKOM.
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Cyn je yTBPAHO [1a je OCTIOPEHHM NpaBHIHAKOM ofipebeH HauuH 0Ge3GebuBarba
yCJIOBa 3a HerOBY JI0jleNy. KpHTEpHJYMH 32 yTBphHBame peia NIPBEHCTBA, TTOCTYTIaK
NpoBObemba KOHKYpCa. NOCTYIaK Jlojie/ie CMeLITaja i MOCTYMNaK Mo MPHrOBOpY, NpaBa
H Iy>)XHOCTH KOPHCHHKA NIPHBPEMEHOT CMELIITaja Kao H NPeCTaHakK IpaBa Ha NpHBpe-
MEHH CMellITaj, LITO je Y cKiIafgy ca ofpefOoM YiaHa 47. cT. 2. 3aKOHa O CTaHOBaY
("Cayx06enu rnacuuk PC", 6p. 50/92 u 76/92) koja opnamihyje HOCHOLA IIpaBa pacoi-
arama Jla MOXe Yy CKJIafly ca CBOjHM OIIIITHM aKTOM Jla faje CTaHOBe Y 3aKYIL.

Cyn je yTBpAMO fa je AoHocunal akra, HacraBHo HayuHo Behe, Kao crpydHH
OopraH YHHBEp3HTETa, KOjH Ce cTapa O HAacTaBHO-HaydHOM TMOAMIATKYy OHIIO
oBnairheHo MO HCTOM IIPaBHOM OCHOBY, [1a YTBP/IH YCJIOB Kao Y OCNOPEHUM Ofipef-
6ama TMpaBHIHMKA, KOJH ce Y HCTHM NpaBHHM CHTYyal[HjaMa OJHOCH Ha CBE paJHHKE
YHHBEpP3HTETA, 12 je OLIEHHO JIa Cy OHE carjlacHe YCTaBy H 3aKOHY.

(ITpema Pememy ¥YcrapHor cyaa PenyGiauke Cpouje MY-81/94 o 29.12.1994. ron.)

TIPEMA 3AKOHY O CTAHOBABY (YJIAH 27. CTAB 3.) HOCHUIIAILL
TIPABA PACIIOJIATABLA CBOJUM AKTOM BIIMXE ITPOITUCYJE
YCIIOBE, HAYHMH U ITOCTYITIAK JABAHA 3AIMOBA 3A PEIIABAKBE
CTAMBEHOTI TIMTABA: TOOETbMBAKBEM CTAHA HA KOPUIIREKBE U
OJABABLEM 3AIMA 3A CTAMEBEHY U3TPATIRY.

H3 oGpasnoxema:

OcnopeHa ofipesi6a [1paBunHuKa ofipebyje Aa pajHHK KOJH je 106HO cTaH off ¢ab-
PHKe HMa [IPaBO Ha MOJIHOLLIeHke 3aXTeBa 3a o/lely 3ajMa I10Jl YCIOBOM [Ia OCHOBHO]
OpraHH3alMjH YCTYIH I0/le/beHH CTaH Y POKY Off 3 TOJIHHE Of JaHa CKJIalamba yroBopa
O KopHIIhewy 3ajMa.

Pasmarpajyhn oBakBo HopMupame Cyl je Hallao fa JOHOCHJIAl| akTa BoiehH
craMOeHy MOMHTHKY MOXe Jla HCK/bYYH KYMYJaTHBHO pelllaBake CTaMOEeHOT ITHTama:
JOfle/bHBA-EM CTaHa Ha KOpHIIIherke U laBambeM 3ajMa 3a CTaMOEHY H3rpafiby.

ITpema unauy 27. ct. 3. 3aKoHa o craHoBawy ("Ciyx6eHu rnacHuk PC", 6p. 50/
92) HocHnal, NpaBa pacrojarakba CBOjHM aKTOM OMHKe IPOITHCYje YClIoBe, HAYHH H
MOCTYTaK JIaBamka 3ajMOBa OBUX cpejicTaea, na je CyJl OlieHHO /1a je yTBpheHH YCIoB ¥
ocnopeHoj ofpeniou [papuaHuKa cariacaH 3aKoHy.

Ocniopena ofpei6a ITpaBHIHHKA OIHOCH ce Ha CBe pafIHUKe, O] je[HAaKHM YCIIOB-
uMa, na no oueHu Cyyia HHje TOBpebeHO HHU Hadeso jegHakocTH w3 wi. 13. Ycraepa
Peny6mmke Cpouje.

(ITpema Pememsy Ycrasnor cyna Peny6iuke Cponje MY-97/94 op 22.09.1994. rop.)



Mp Hebojua Josanosuh
acuciuen Hpasnoz haxyaimemia y Beozpady

Hpeu;enen“m dHTJIOCAKCOHCKOT npasna

OKOITHOCTH Y KOjHMa AHTMOCAKCOHCKH CYJl 3eHeMapy]e TNIpaBHH CyOJEeKTHBHTET
KOMIIaHHje MOory j1a Oyjly Bpo pasmH4uTe. Mnak, nocToju HeKOJIHKO OCHOBHHX Ipylia
ciydajepa.

HajBaHuja rpyna je oHa y KOjoj ce paj O NMpeBapH HIH HEe3aKOHHTOCTH. Y
TaKBHM CITy4ajeBEMa CyjI HacTOjH fia CIpeYH HIH OTKJIOHH MOceHle He3aKOHHTHX
pajii-H jeliHe Off crpaHaka y criopy. Kana Heko mHlle, Koje 0GaB/ba MPHBPEHY JIe1aT-
HOCT, KOPHCTH KOMITaHH]y caMO Kao MacKy, pajiH CKpHBama Off JIHlA KOora je Inpe-
BapHJIO, aHIJIOCAKCOHCKH cyfl he Jla 3aHeMapH CBOJCTBO MPaBHOT JHI[@ KOMIIAHHje H
cMaTpahe MpeBapaHTa HeNoCcpeHO OITOBOPHHM 3a pajitbe Komnanuje. Cyn he TakBy
OJUIYKY 1a 0Opa3/IoKH TEOPHjOM [1a je KOMITaHHja caMo "ipyroja” (;1at. alter ego) npe-
BapaHTa, Tj. Ja Cy OHH JIB& CTpaHe HCTOT JH1Ia.

Huje no3HaTo 1a JH y Hallo] CYACKO] MPAKCH MOCTOje cHYHe ofTyKe. CHTYPHO e,
MebyTHM, 1a 3aKoH o npeny3ehnma o 1988. roji. 1aje HAlIHM CyJOBHMA IIPaBHH OCHOB
3a JIOHONICHE TaKBHX oiyka. OH H3PHYHTO Tipe/BHba fa e HHH [IeOHHYap
JIEOHHYKOT JPYIITBA, jelHHH WiaH JAPYIITBAa C OrPAHHYEHOM OJIFOBOPHOIIRY HIIH
jelMHH BIIaCHHK TpHBAaTHOr mpefy3eha ojiroBapa 3a oGaBe3e npedyseha Heor-
PaHHYEHO COJHJIADHO, aKO CBOJHM paibaMa HJIH MellalkeM HMOBHHE H HMOBHHE
npeny3eha cTBapa Koj ApYr#X NMPHBH[ NPHBPEIHOT HAEHTHTETa ¢ npefy3eheM (Wi
140.a). Y "pamme" Koje TOMHMse 3aKOH, NPBEHCTBEHO CMajajy NMpeBapHe pajibe.
Oryna 6u omrrehenu rpabanu H aJIBOKATH, KOJH HX 3acTynajy. TpeOaiH BHILE NaXHkhe
n1a o6pare Ha MOryhHOCT MpHMEHE OBOT HHCTHTYTa KOMITaHHJCKOT NpaBa y MapHHIamMa
KOje BOJe NMpOTHB OpOjHHX NpPUBATHHX OaHaka, IITEJHOHHLA, "Gep3H" H JpPYrHx
npenyseha, 360r npepapa y Be3H ca IUTEJHHM YAO3HMA, JEMO3HTHMA H JPYTHM
TpaxkOHHaMma.
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AHTJIOCAaKCOHCKH CY/IOBIl CTHYHO TTOCTYNAjy Y ClyuajeBHMa Y KOjHMa yTBpfe Noc-
TOjame He3aKOHHTOCTH (eHr. illegality). Tunmnuax ciydaj npeficrasiba cnop [dejmiaep
KoMmnaruje mpoTuB KOHTHHeHTamHe KOMIaHHje 3a ryMy H Kaydyk (exr. Daimler Co v
Continental Tyre & Rubber Co Ltd) 1916. ron. y Beankoj Bpuranuju. Ty je Oparancku
cyn onOouo TyXOeHH 3axTeB NpoTHB [ejmiepa, 360T HenpHujaTe/bcKOr MOpeKa
TYXHOLA, jep je TProBHHA ca Henpmjate/beM OMna 3abpameHa (He3aKOHHTa) y TO
BpEMe.

KoHTHHeHTaIHa KOMITaHHja 3a TyMY H KayuyK OiJia je OCHOBaHa i pericTpoBaHa
y EHrneckoj, y Kojoj joj ce Hamasuno u cefuiire. ITo n36ujamy para ca Hemaukom, Ta
KOMIIaHHja je Tyxuna [lejMaep KOMIIaHH]y, pajy Haluiate lieHe 3a poOy Kojy joj je
ACNOpYydHIIa Npe H30Hjama pata. Y cBojoj onOpani [lejMiep je HCTaKao jia ¢y YIaHOBH
H TYKHOLH TYXHJIauke KoMmnaHuje HeMim. Tako Ja 61 HCTIIATa YTYXKEHOL Ayra Mnpef-
cTaB/bala TPrOBHHY Ca HeNpHjaTelbeM. IUTO je Taja OHI0 HajcTpoxke 3a0pameHo.
Otyna je TyXXeHH MPeVIOKHO Jia cy o0Hje TY>KOeHH 3aXTeB Kao HEOCHOBaH. Y JI0Ka-
3HOM MOCTYIKY CYA je YTBPAHO [1a Cy CBH WIAHOBH TyXHJauKe KommaHuje Hemim,
ocHM jegHor. [JoM nopnosa OpuraHcKor ITapnameHTa je, y CBOjCTBY BPXOBHOT cyfa,
onOHO TyXOeHn 3axTeB. MlakO MecTO OCHHBaEba M Ce[MILITa KOMIaHHje OOHYHO

“onpebyje HalEOHaMHOCT. [JOM JIOPAOBA je cMaTPao f1a je cya oBnalrheH fa CKiHHe KOp-
TIOPAaTHBHH BEO Y HEKHM CITyajeBUMa, KaKo OH yTBPAHO KO CY JIH1ia KOja KOHTPOIHIILY
T1OCTIOBaKLE Te KOMITaHuje. AKO Cy JIHI{a KOja CTBAPHO KOHTPOJHILY KOMIAHK]Y HENp-
HjaTe/bCKH CTPAHIIH, K20 Y OBOM C/y4ajy, OHa H KOMIIaHHja MOXE TaKBHM Jla ce
cMaTpa, y CMHCITY IpOIica O TPFOBHHA ca HerHjTe.l'I;eMl).

Y mpyroj rpynu caydajeBa cyjl CKHla KOPOPaTHBHH BeO, fa OH CIIPeYHo i OTK-
JIOHHO Henpasfy (eHr. injustice). OBaKBH ClTyYajeBH Cy YECTH Y aMEPHUYKHM IpeLie/ieH-
THMA, Kao IIITO j€ OHaj KOjH je IOHeT y napHuL Crenose NpoTHB YHKaIIKOr TEHHCKOT
TiMa acosa (eHr. Stap v Chicago Aces Tennis Team, Inc.) 1978. rog. y CAJI.

Y ToM criopy pammio ce o 6pahn Kajsep, Ilopuy u Bonrepy (ewr. Jordon and
Walter Kaiser), Koju ¢y OCHOBaJTH KOPIOPALH]y O Ha3sHBOM UHKaIlIKH TEHHCKH THM
acoBa. Y HMe KOpIopallije, OHH Cy 3aK/bYYH/IH YTOBOP O NPO(hecHOHATHOM HIPamy
Tenuca ca CyszaHom Cren. Ilowrro joj HHKajga Huje Ouia uciulaheHa yroBopeHa
HOBYaHa CBOTA, OHa je Tyxnna Opahy Kajsep. Y cBojoj oiOpaHi OHH Cy IPATOBOPUITH
J1a He MOTY GHTH TY>XKeHH, 300T HeJIocTaTKa NacHBHe JieruTumMauuje, nomro je CysaHa
3aK/bY4YHJIa YTOBOP Ca KOPIMOPALKjOM, a He ca BHMa THYHO. OHa je y perHiH 3aXTeB-
aJia fia ce 3aHeMapH NpaBHHU CyGjeKTHBHTET KOPIOpalyje H [1a e YTBPJH OArOBOPHOCT
Opahe 3a KopnopallHjiH yroeop. Takas 3aXTeB OHa je 3aCHOBaJIa Ha YHF-CHHIH 1a Cy
TyxkeHa Opaha noceoana cse (100%) akuuja y Kanuraigy Kopropauuje H fia cy
umana tienoxkynas (100% ) kanurasn opTakayka, KOju je OHo BehHHCKH aK1MOHap Y jefi-
HOJ IPYroj KOpIopauujH, 4njy je onpemy Kopucruna Kopropaliija YMKallKiX acoBa.
OcwuM TOra, OHa je yCTBp/KIIa fia ¥ cama Gpaha Kajsep pyKyjy HMOBHHOM OpTaKiIyKa H
Kopropaligje 9MKalIKHX acoBa 3aHeMapyjyhi HeH OfIBOjeHH IIPaBHH Cy0jeKTHBHTET.

1. Keen Denis, Company Law, London, 1988. rog., ctp. 433-434.
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Cyn je 3aHeMapHO NMpaBHH CcyGjeKTHBHTET KOMMaHHje, T€ je IPecyloM YCBOJHO
TyXOeHH 3axTeB npoTHB Opahe Kajsep. cMaTpajyhu Hx THYHO OITOBOPHEM MO OCHOBY
yrosopa koprnopaliyje. brucke Be3se uaMehy Opahe u Kopriopaliije, BHX0Ba KOHTPOJIa
HaJl KOpNopalHjoM H Kopuilthewe HeHe HMOBHHE yKa3yjy /1a je Kopropalnja Guna
caMo Macka 3a mHxose 1ociaose. Cyjl je cMaTpao 1a G OHita mpeBapa fia ce TOMyCTH fia
KOpIiopalfja Moc/yKH1 Kao cpefIcTBO Jia ce Gpaha 0cioboie 0fT OITOBOPHOCTH 3a CBOje

pambez).

Tpeha rpyna ciygajeBa Tude ce rpynaumja Komnanuja. Kaja jemsa kommanuja
(ApyLITBO MajKi) MMa BehHHCKH y/IeO y KanuTaly je/iHe WK BHILE APYTHX KOMIaHu]a
(mpywrTsa KhepH HJIH 3aBHCHA JIPYILITBA), HIIH Kajla HX Ha JIPYTH HAYHH KOHTPOJIHIIIE,
Kaxe ce Jla IIOCTOjH Tpynalija KoMnawnja. [ pymnaimja Kao LeJIHHa HHje NPABHHA cy6-
jexT, Beh je cBaka KOMINaHHja y OKBHpY Ipynaumje nmoceGaH npasHE cy6jekar. Unak,
JleliaBa ce jla CyJIOBH 3aHeMapyjy OfBOjeH NMpaBHH CyOjeKTHBHTET KOMIIaHHja, Te fa
cMaTpajy leny rpynaujy jeHuM cyGjekrom. Tako, y AMepHIH ce cMaTpa, j1a Kafa je
KOpIOpalfHja, y CTBapH. caMo Ofle/bak je[JHOT BeJTHKOT Npefy3eha, OnpaBiaHo je 1a ce
3aHeMapH OJIBOjeH NpaBHH CyOjeKTHBHTET TOT OfleJbKa, jep je CHTYyallija HeTa Kao Kajia
BEJIHKH NPEIy3eTHHK YCIIOCTAB/bAa MPEXY CBOJHX TPrOBAYKHX PajHbH.

To je nexano y ocHOBH NpeliefleHTa IoHeTOor y cnopy Bona npotus Kpajanepose
kopriopaugje (enr. Vaughn v Crysler Corp.) 1971. ron. y CAJI. Kajaneposa xopno-
palluja je MpOH3BeNa je/laH KaMHOH Mapke J{ol/, Te ra je pofana CBOM MOTIYHO 3aBHC-
HOM JIpyluTBY. Kpaj3nepoBu MOTOpH. OHO ra je Npenpofano cBOM NMOTMYHO 3aBHCHOM
ApywTBY, [oUOBH KaMHOHH, KOje ce GaBHJIO NPOajoM THX KaMHOHA Ha Mano. OBo
TOC/Ie/IEb€ IPYIITBO j€ Ha TOM KaMHOHY 3aMEHHITO NPefIlby OCOBHHY, IIPH YeMY je Mpo-
IYCTHJIO JIa HCIIaBHO YYBPCTH YIpaB/bauku MexaHusaM. Kopnopainja JJOfoBHX KaMH-
OHa Je, TOTOM, Npenpofiana Taj KaMHOH Ki1apKoBoj MOTOPHO] KOPIOpALIHjH, Koja Ia je
KOHa4HO npojana BenGopry (eHnr. Welborn). JeflHOM NpHIHKOM je BO3a4 H3ryGHO
KOHTPOJY HaJl KAMHOHOM. 300r KBapa Ha yNpaB/bayKOM MeXaHH3My, ycie] yera je
Bon 6uo nospeben. Bou je HenocpesiHo TyxkHo Kpajanepoy Kopnopatmjy. OHa ce
OpaHuia TBP/IHOM Jla KAMHOH HHje GHO NOKBAapeH Kajia je H3alao u3 (abpuKke, f1a je
KBAap Y3pOKOBazla He3aBHCHa Kopriopaldja spiuehd H3MeHe H ga To Kpajanep Huje
OfIoOpHO, HATH My je Ouno mosnaro. Cyn je npecymuo y BoHoBy kopuct. Cyn je
CMaTpao /1a XKalITHTa NOTpolllaya 3aXTeBa OITOBOPHOCT 3a HEHCIIPaBHE NMPOH3BOJIE.
INponssobhay He MoXe 1a H3GerHe Ty OArOBOPHOCT MO OCHOBY TOTa ILITO je KBap H3a3B-
anma moceGHa rpaHa y CJIOXEHO] KOpPNOPATHBHO] CTPYKTYPH, KOjy je npoussohadq
CTBOPHO paji# THCTPUOYIIHje CBOJHX NPOH3BOAa. THMe je cyn 3aHeMapHO MPaBHH Cy6-
JEKTHBHTET CBHX MOCPEJHHKA y MNpenpofajHOM aHily, o0aBe3yjyhH HenocpegHo

NpoH3Bohaya 1a HaKHaJIH LITeTy oltrreheHOM ).

3aHeMapHBame cyOjeKTHBHTeTa KOMIIaHHje He MOpa yBeK J1a Hjle Ha IITeTy rpy-
nauuje, Beh noHekaj u y mweny Kopucr. To ce fnecuno y Exrneckoj, y napumum IXH

2. Anderson, Fox & Twomey, Business Law, Cincinnati, 1987. god., ctp. 815.
3. Anderson, Fox & Twomey, on. uuT. crp. 815-816.
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pasHocaua XpaHe MPOTHB 3aceoKa Kyne4) JoHJIoHeKe BapoinH (enr. DHN Food Dis-
tributors v London Borough of Tower Hamlets) y 1976. ron. DHN pa3Hocaun xpahe
(marme: DHN) cy OuIH XONIMHI KOMIIAaHHja KOja je NMOCIoBasa INpeKo JiBe MOTIYHO
3aBHCHE KOMIIaHHje, BpaH3 HHBecTHIHje (eHr. Bronze Investments, Ltd; name: Branz) i
DHN prevoz hrane (eng. DHN Food Transport, Ltd; pname: IlpeBo3). I'pynauuja je
HabaB/bana XpaHy Ha JyYKHM JIOKOBHMa H Pa3sHOCHIA je JJabe y YHYTPallIkbOoCT Kpo3
ManonpoiajHy Mpexy. bpaHs je HMao nocnoBHe npocTopHje y Mecty Boy. oflakie je
yIPaBBAHO MOCTOBamkeM, 0K je IIpeBo3 06aB/bao AHCTPHOYTHBHH JIE0 NOCIOBAbA.
TTo ocHoBy 3akoHa 0 craHoBamYy (eHr. Housing Act) on 1957. rop. BpaHzoBe nocioBHe
npocTopHje y Boy cy OHie eKcrnponpHcaHe Y KOpHCT Kommawuje 3acenaka Kyme
(name: TyXeHHK), paji cramOeHe H3rpafme. [To 3aKoHy O HaKHaJlH 3a 3¢MIbHIITE
(enr. Land Compensation Act) o 1961. roji. KOpHCHHK eKCIpOoIpHjaliHje (TYXeHHK) je
OHO MyXaH Jla TUIaTH HAaKHaJy BJIACHHIHMA IO [iBa OCHOBa: 1) 360r BpeJHOCTH
3eMJBHINTA H 2) 300r OMeTama nocioBama. TyXeHHK je OHO clpeMaH Ja IUIaTH
360.000 dhyHTH Ha ¥Me HaKHafe 3a BPeJHOCT 3eMJ/bHIITA, allH je O0HO Ja 0OelITEeTH
rpynaijy 360r oMeTama 1nocoBama. To je oOpa3noxuo tMe 1To [IXH u IIpeBo3
HHUCY OHJIH BIacHHLH 3eMJbHIITA. TO je GHIO MOry6HO 3a lieny rpynauHjy, jep cy cse
TPH KOMITaHHje MopaJe a Oy Y JMKBHJIALH]y, 360r ryGHTKa MOCTIOBHHX MPOCTOpHja
(HTp. cKJAamMINTa), MOIITO 32 JOOHjeHy HakHajly HHCy Morjie fa Haby [pyre ofro-
Bapajyhe npocropuje. ['pynaiyja je Morna fia #36erHe JHKBHIAUH]Y, J1a j€ TIPEHOCOM
CBOjHHE Ha npocToprjama ca Bpansa Ha [IXH, Kafl je 3anpeTria eKClporHjaliHja, HaT-
epaJia TY>KEeHHKa J1a joj Hernaty Behy HakHany. OHa TO Huje YUMHHIA, HaKO HHje MOp-
ana jia IIaTH TakKCy 3a MPOMET HEellOKPETHOCTH, jep GH ce NMpPEeHOC CnpoBeo H3Meby
YAPY>KEHHX KOMIaHHja. Y HacrajnoM cropy. o Tyx6u [IXH-a, nopn [leHnHr, Kao
cymaja KanGeror cyna (enr. Court of Appeal), CKHHYO je KOpNOpaTHBHH BEO ca
Bpansa, cmarpajyhin [IXH Kao BIacHHKa eKCIpOINpPHCAHHX HEMOKPETHOCTH. 360r
TOra je ycBOjHO TY:KOeHH 3axTeB, 0DaBe3aBLIM TY)XEHHKA Ja IIATH HAKHAJy LITeTe
yclell OMeTama MocyoBamwa Ty;kHoua. Cyanja je Halllao IIpaBHH OCHOB 3a OBaKBY Iipe-
CYy Y KOMITAHH]CKOM 3aKOHOJIABCTBY, KOj€ je 3aXTeBalo 3ajeJHHUKH OOpauyH 3a Liesty
rpynaim]y. JTops [leHHHT je 3aKiby9HO 1a aKO ce 'pynaligja cMaTpa jeTHEM cy6jeKToM
110 ATaky 00padyHa, OHJIa MOpa JIa ce TAKBOM CMaTpa H Y KOHKPETHOM cnopys).
BpHTaHCKH CYJIOBH CY YeCTO CKJIOHH [ia NpoOHjame JTHYHOCTH JIpyluTBa KhepH
NpaBHO ONpAaBaBajy TEOPHjOM O 3acTymamwy (eHr. agency). CBOJy OITYKYy KOjOM
NPYLITBO MajKy NpOrJalliaBajy ONrOBOpPHMM 3a o0aBe3e y mocny, Koju je khep
3aK/bydmIa ca TpehHM JTHLEeM, 00pa3naxy THMe f1a je Khep aesioBaja caMo Kao MajuHH
3aCTYITHHK,HAKO, ¥ CTBAPHOCTH, HHje GHIIO HHKAKBOT YyroBOpa O 3acTynawy H3Meby
H-HX Y BE3H ¢ THM ITocoM. OBa TeOpHja ce 4ecTo MpHMEm-Y]e pajd HallIaTe mopesa.

4.  Kyna (enr. Tower) je uypena TBpbasa y Jlonniony, y K0joj je panuje 6HO CMEINTEH O310rAALIEHH
3aTBOP.
5. Keenan [I., on. uuT., cTp. 432.
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Tunuyax npumep je naphuiia PajepcTOyHOBE KOMITAHHjE 3a TYMY H KayuyK Mpo-
THB JlymuHa (eur. Firestone Tyre & Rubber Co Ltd v Lewelin) 1957. ron. Jesua
aMepHYKa KOMIaHHja je OCHOBana MOTNYHO 3aBHCHO MIpylITBO y EHrmecko] pamu
NMPOH3BOAE M TNpoOjlaje HeHe MapKe I'yMa 3a TOYKOBe y EBponn. AMepHuka
KOMITaHHja je yrOBOPHJIA Ca eBPOINCKHM JHCTPHOYTEPHMA, [Ia OHH LlIa/by MOPyUGHHE
B0, @ 1a he WX OHa W3BpIIABaTH NPEKO CBOje eHrnecke KhepH. Y CTBAPHOCTH JIHC-
TpUOyTepH cy nopyuOuHe cnand HenocpeHo hepiy y EHriecky, a oBa HX je
H3BpIIaBana Oe3 HKakKBor o0aBelliTaBawkha Majke Y AMepHiH. Thepka je HarnahuBana
HOBal] 33 FyMe NpofaTe THCTpHOYTepHMA, Te a je cllaa Majliid Y AMEPHKY, MOLITO OH
NPETXO/IHO OjI0H]ana cBoje TPOLIKOBE NPOH3BOHe yBehaHe 3a et nmocto. CBH IHpeK-
TOPH 3aBHCHOT JIPYLITBA Cy CTAHOBa/H Y EHrnlecko] (OcHM jeHOT, KOjH je 6HO mpef-
Ce[IHHK aMepHuKe KoMINaHHja). OHH Cy yNpaB/balli MOCIOBAakeM 3aBHCHOT IPYLITBA,
0cnoGOheHH Ol CBAKOJIHEBHE KOHTPO/E aMepHUKe KOMIaHHje. Y HacTanoM criopy y
Be3d ¢ muiahameM nopesa, [lom nopoBa je cMaTpao ja je aMepHukKa KOMIaHH]a
nocnopana y EHrieckoj npeko cBoje eHrnecke 3aBlicHe KoMnanuje. Kako je eHrnecka
KOMIaHHja JlesoBala caMo Kao 3acTymHHK aMmepiuke. [Jom mnopiosa je oGase3ao

aMepHYKy KOMIIaHH]y /1a I1aTH nope3 YjenkheHoM Kpa.rbeac’ray@.

6.  Kenan [I.. on. umr., crp. 433.



M. dpadxcufi u C. Byjunosuf
Munuciuapcitieo s3a pao CpbOuje

Crasosu munucrapcersa 3a pag Penyonuke Cpouje

1. 1a nu ce pagHO Bpeme pajHuKa-uHBamuia Il xarerophje Moxe
Npoay>XaBaTu?

ITpema npornucuMa O NMeH3HCKOM H HHBAIHICKOM OCHTYpamy, NpeocTana pajHa
CrocoGHOCT 32 00aBibakbe CBOT NOCTA MOCTOJH aKO je OCHIYPaHHK-3aMOCIEeHH CIIOcO-
0aH J1a pajld HajMame IOJIOBHHY MYHOr PajHOr BpeMeHa Ha CBOM IOCNy ca pajiHHM
HaIllOpOM KOJjH He TTIOrOplilaBa BeTOBO 3IPaBCTBEHO CTake.

Papuuxy-uHBanuy 11 KaTeropuje KoJ Kora je npeMa NpeocTanoj pagHoj crocos-
HOCTH YTBPHEHO NPaBo 3a pajl ca MOJIOBHHOM ITIYHOT PajiHOT BpeMeHa, Tako yTBpHeHO
PajiHO BpeMe ce He MOXKe NPOJyXaBaTH.

(M3 Munucrapersa 3a paj, Gopauyka U coOlHjaiHa
nuTama, op. 130-01-18/95-02 op 25.04.1995. rop.)

2. Koja npaBa u3 pafHOr OffHOCA MOXKE J1a OCTBApH pajHHIA, 110
OCHOBY OJICYCTOBaha ca pajia 1o wiaHy 59. 3aKoHa 0 pajiHAM OJIHO-
cama?

3akoHOM O pafHHM ofHocHMa ("CryxGenn rmacHuk PC", 6p. 45/91, 18/92 u 34/
94), onpenbamMa uinaHa 59. NPOMHCAHO je J1a je/iaH Ofl POJHTEba HMa I1PaBo Jia OJICYCT-
Byje ca pajia JIOK JIeTe He HaBpIIH TPH TOJHHE XHBOTA. 32 BpeMe OJICYCTBOBaha ca
pajia 1o OBOM OCHOBY, NpaBa W ofGape3e 110 OCHOBY paja MHpYjy, aKO 3a IojeHHa
TNpaBa 3aKOHOM, OJTHOCHO KOJIEKTHBHUM YTOBOPOM HHje IpyKuKje oapebero. 3a Bpeme
OJICYCTBOBama ca pajia. PaJHHK HMa [IPAaBO Ha 3IPAaBCTBEHO OCHIYpakse 32 Koje JONpH-
Hoc Traha npenysehe.
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[Npema nponucHMa O NEH3HjCKOM H HHBAJIHJICKOM OCHIYPamby, Y IIEH3M]CKH CTaX
ce NpH3Haje | IonpuHoc yrahyje caMo 3a npeux 30 1aHa HemutaheHor oficycTRa.

(M3 MuHucrapctBa 3a paj, Gopayka H COLHjaiHa
nuTawa, 6p. 132-03-34/95-02 op 22.03.1995. ron.)

3. Ila 11 ce MOXe BPIIHTH pacniopebuBarme paJHHKa Ha OCHOBY T3B.
HHTEpHHUX KBanuukaiuja?

Tlpema onpentama unaxa 18. cras 2. 3akoHa o pajiHuM ofHockMa ("CryKGeHH
rnacHuk PC", Gpoj 45/91, 18/92 n 34/94), pajmHuk MOXe y TOKY paja jga Oyne
pacrniopeheH Ha CBaKO pajHO MeCTO Koje OIroBapa H-ETOBOj CTPYYHO] CIpPEeMH
ofipeheHe BpCTe 3aHHMakba, 3HakbY | CMIOCOGHOCTH, aKO 3aXTeBajy noTpebe nmpoleca |
OpraHH3aligje paja.

To 3HauM f1a paJHHK 3aBHCHO OJ1 IIoTpebe Mpolleca paja. Y TOKY pajia MOXe Ja
Gyne pacnopebeH Ha CBakO pajHO MECTO Koje OAroBapa HerOBOj CTPYYHO] CIpeMH
onpebeHe BpcTe 3aHUMama, 3Haky H CIIOCOOHOCTH.

BaxehuM npomucuMa O paJHHM OJHOCHMA HHje npeasubeHa MoryhHocT
TIpH3HaBak-a T3B. HHTEPHUX KBaTH(PHKALH]a.

(M3 MunucraperBa 3a paji, 6opayka M cOLHEjanHa
nATama op. 112-01-67/95-02 ox 18.05.1995. rox.)

4. 3a BpeMe Kopuurherma TOQHIIBET OMOpPA PagHHK jé OTBOPHO
Gomopame. [la 1H 10 HcTeKy OoOnoBama MOXe /la HACTaBH
KOpHlTheke rofiHIImber ogMopa’?

AKO ce y TOKy KopHiThera FOJHIIHET OIMOpA PajHHK pa30OiH, CONHIIEH
OAMOP Ce NPEeKH/Ia H PaJIHHK HMa ITPaBo J1a, 110 HCTeKY OfICYCTBOBAA €a pajia y CMHCITY
TIPOITHCA O 3IPABCTBEHOM OCHTYPakhy, HacTaBH KOpHIIheme FOIHIIEbEr OIMOpa.

3a BpeMe OJICYCTBOBaWa ca paja 3GOT NPHBPEMEHE CNPEYeHOCTH 3a pajl
Npoy3poKoBaHe Gonelllhy paJHHK HMa NPaBO HAa HAKHAaJy 3apajie Y CKJafy ca Mmpor-
HCHMa O 3IPaBCTBEHOM OCHTYpam:y.

Takobe H y ciyuajy oficycTBOBara 10 OCHOBY Ofja3HBa 3a MIO3HB BOJHHX H [PYTHX
OpraHa JIo Kojer je pouuno Ge3 KpHBHIlE pajHHKA, BpeMe KOpHUIhema TOHIIEbET
OIMOpa ce NMpeKHjia.

(U3 MmuHncTapeTBa 3a pan, Gopadyka H COLHjalHa
nATamsa, 6p. 111-04-01/95-02 on 28.03.1995. ron.)

5. Koju opraH ofuydyje 0 JHCI[HIUTHHCKO] OATOBOPHOCTH PajiHHKA y
OpraHH3allHOHOM flelly npefy3eha 4Hje je cemHINTE BAaH CeMILTA
npenyseha?

INpema unany 68. cras 2. n 4. 3akoHa o pajiHuM offHocHMa (" CiyXXGeHH TTTACHHK

PC", 6p. 45/91. 18/92 u 34/94), 3a onnyunBambe O AHCUHIUTHHCKO] ONOBOPHOCTH paji-
HHKA 3a TeXY MOBpe/ly pajHe obaBe3e 3a KOJy ce H3pHYE Mepa MpecTanKa pajHor
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OJTHOCA, HaJVIeXXHa je THCLMIUIHHCKA KOMHCH]a, C THM ILTO ce 33 OJUTyYHBame O OJIro-
BOPHOCTH PajJIHHKa y OpraHH3allHOHOM fleNTy npefy3eha 4nje je ceuIITe BaH CeIHIIITA
npeny3eha Moxe oGpa3oBaTh noceGHO Behe THCUMITHHCKE KOMHCH]E.

Hapenenum oipenGama 3akoHa f1ata je MOryhHOCT, a He H 0GaBe3a 00pa3oBamba
noceOHHX Beha THCUHTIIHHCKE KOMHCH]e Y OPTaHH3alMOHOM Jleny npefy3eha unje je
CeJTHILITE BaH Ce[HIIITa npefy3eha.

(M3 Mmunucrapersa 3a paj, Gopauka H COlHjaHa
nuTamka, op. 116-01-5/95-02 oxr 27.02.1995. ron.)

Kakas je craTyc gupeKTOpa IIKONe, KOjH MO NMPOTeKy BpeMeHa He
Oyae MOoHOBO HMeHOBaH?

Onpenbama unava 13. 3akoHa O OCHOBHHM IpaBHMa H3 pajJHOT OfHOCa
("Cnyx6enn rnacuuxk PC", 6p. 60/89 u 42/90), nponrcaHo je Aa MOCIOBOAHH OpraH
KOjH, TIO0 TPOTEKY BpeMeHa Ha Koje je n3abpaH, He Gyaie MOHOBO GHpaH, OJIHOCHO KOjH
Oyne pa3pellleH Mpe HCTeKa BpeMeHa Ha Koje je H3abpaH pacnopebyje ce Ha Apyro
PamHO MecTO KOje OfroBapa HBeroBOM CTelleHY CTPYUHeE cripeMe ofipeheHe BpeTe 3aHH-
Mamba, 3HakY H CIOCODHOCTHMA.

TIpema TOMe MOCTIOBOAHH OPTaH. KOjH MO NPOTeKy BpeMeHa Ha Koje je u3abpaH,
He Oyze OHOBO OHpaH pacnopebyje ce Ha Apyro pajiHo MECTO KOje OfiroBapa BeroBoM
CTelleHy CTpy4He cripeMe ofipeheHe BpcTe 3aHHMamha, 3HabY H CIOCOOHOCTHMA.

CXOpHO HaBeJleHOM TPOH3HJIA3M JIa je LIKOoMa JTyXHa J1a AHpPeKTOpa KOjH Huje
TIOHOBO HMEHOBAH pacloOpe/lH Ha JIPYyro pajHO MecTo, KOje OfroBapa HeroBOM CTe-
TIEHY CTpY4He cripeMe ofpeheHo] BpCTH 3aHHMakha, 3Hakby H CITOCOOHOCTHMA.

(Muumerse MuHACTapeTBa 3a pajl, 60padka d COLH-
janmHa nuTama, PenyOnuke CpOwuje, 6p. 120-01-152/93
on 24.06.1993. rox.)

[la mu ce paHHK MOXe paclopeHTH Ha paj H3 je[THOT Y IPYTO MECTO
6e3 HeroBOr MHCTAHKA, aKO je yIa/beHOCT Off MecTa y KOMe paJHHK
pam| o MecTa y Koje ce pacrniopebyje Beha om 50 kM. y jemHOM
npaeiry?

Onpen6ama wnana 20. 3aKoHa o pagHeM ofHocuMa ("CiyxGenn rnacHEK PC",
Op. 45/91, 18/92 u 34/94), nponucaHo je 1a pajHUK MOXE [1a ce pacllopeJH Ha paj H3
JEMTHOT ¥ APYTO MECTO Y HCTOM Nipefiy3ehy, 6e3 BeroBor NPHCTaHKa y CKIIafy ca KOJIeK-
THBHHM YTOBOPOM.

Y gnany 3. craB 2. Onmrer KoneKTHBHOr yrogopa ("Ciyx6eHu riaacHuk PC"),
Gp. 18/90, 10/90, 34/94, 65/94 1 14/95) yTBpheHO je 1a palHHK MOXE J1a ce pacliope/ii Ha
paji KOJI HCTOT TTOCI0/iaBLa |3 JeTHOT y IPYro MecTO Oe3 HeTOBOT NPHCTAHKa.

1. aKo je enaTHOCT NMOCIOAdBla TaKBe NPHPOJIE 1a ce paj 00aBlba Y MECTHMA BaH
CeHILITA MOCO/IaBlia, OIHOCHO HeTOBOT OpPTaHH3aLHOHOT fIeNIa;

2. aKO je yHa/beHOCT Of MecTa y KOME pajlHHK pajiH Jlo MecTa y Koje ce
pacriopebyje Ha pag Mama of 50 KM Yy jeJIHOM NpaBlly HIH Cy MECTO pajia H MEcTO y
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KOJe ce pajiHHK pacriopebyje Ha TEDHTOPHjH HCTe OMIITHHE, OTHOCHO I'Pajia, @ OpraHH-
30BaH je pe/loBaH NpeBo3 KOoju oMoryhaBa GraroBpeMeHH MoJa3ak pajHHKa Ha paj u
noBparak ca pajia u 00e36eheHa je HakHajla IPeBO3a y BUCHHA LieHe IPeBO3a Y jaBHOM
caobpahayjy.

Ilpema TOMe, YKOMHKO je eNaTHOCT MOCIONaBU@ TaKBe NMPHPOJIE Jla ce paj
0GaB/ba y MeCTHMa BaH CeIMILTA NOCIOAABLA, OHOCHO HEroBOT OpPraHH3alliOHOT
Aena, pajJHAK ce MOXE PaclopeUTH KO/l HCTOT IIOCI0aB1a U3 JeIHOT Y JIPYrO MECTO
Ge3 HeroBOT NPUCTAaHKa HaKo je yabeHocT Beha o1 50 KM nmojt ycioBoM f1a y MecTy y
KOjeM je pajiHUK Pajiio, OTHOCHO Y Kpyry off 50 KM He nocTOji MOryRHOCT f1a pajiHuK
Oyne pacrniopebeH Ha pajl.

(Muuubeme MHHHCTapeTBa 3a pajl, 6opadka H COLH-
janHa nutama, Peny6muke CpGuje, 6p. 11-00-29/95 on
15.05.1995. ron.)

Ha nu npenysehe uMa o6GaBe3sy f1a paJlHHKa KOjH je 3aCHOBao pagHA
OJIHOC ca HHXKUM CTEMEHOM CTPYUHe cIIpeMe Ol OHOra KOjH Mocefyje,
pacropejii Ha pajlHo MeCTO Yy CTENeHy CTpyUHe clipeMe KOjH paJHHK
AMa?

OnpenGama unana 18. 3akoHa o pamgHuM ogHoceMa (" CrnyxGexn rnackuk PC",
Op. 45/91, 18/92 u 34/94) nponucaHo je fia ce paJHHK pacniopehyje Ha pagHO MeCTO pajH
YHjer je BpllieHha 3aCHOBA0 PaJIHA OJTHOC.

INpema cTaBy 2. ucTOr unaHa, paHHK MOXe y TOKY pajia ia Gyjie pacniopebeH Ha
CBAaKO pajiHO MeCTO Koje O/IroBapa HeroBOj CTPYUHO] cipeMu ofipeheHe BpcTe 3aHH-
Mamba, 3Hamka H CIOCOOHOCTH, aKo TO 3axTeBajy norTpebe Mpolleca H OpraHH3alHje
pana.

C 063upoM f1a je wiaHOM 18. BaKoHa O paJiHiM OJHOCHMa NPOITHCAHO [Ia Ce pajl-
HHK pacriopebyje Ha paJIHO MeCTO paJii UHjer BpILeHa je 3aCHOBAO PajiHH OJHOC TO
npefy3ehe Hema oGaBe3y /la pajHHKa KOjH je 3aCHOBAO PaHH OJTHOC Ca HEXKHM CTelle-
HOM CTpYy4He ClIpeMe OJI OHOra KOjH Ioceflyje paclope/id Ha PajHO MECTO Y CTENEHy
CTPYYHE ClpeMe, KOjH paiHHK HMa. OBo 360T TOra LITO je 3aCHHBaK-eM PafHOT OJIHOCa
PaJHHK MPHXBATHO /1a pajid Ha PaTHOM MECTY 3a KOje ce TPaXH HIKH CTEMeH CTpy4He
CIIpeMe OJ OHe KOjy HMa.

(Muberwe Munucrapersa 3a pag, 6opauka H COLH-
janHa nuTama PenyOnuke CpGuje, 6p. 118-00-32/93 op
28.04.1993. rop.)

Ha 1 npuBpeMeHa HeclIocOGHOCT 3a pajl pajIHHKa, 3ayCTaB/ba BpeMe
Bobera UCUHITHHCKOT ocTynka?

Onpenbama 4naHa 77. 3akoHa o pagHuM ofHocerMa (" CrykGenn rnacHuk PC',
Op- 45/91 1 18/92, nponucaHo je 1a OKpeTame IHCLHIUTHHCKOr OCTYIKA 3acTapeBa 3a
TPH Mecella OfI JlaHa ca3Haba 3a NOBpely pajHe obGaBe3e H 3a yUHHHOLA, OTHOCHO Y
POKY LIECT Mecel Ofl IaHa Kafia je MoBpejia yuHbeHa.
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AKO noBpejia pagHe oGaBe3e cafpXkH o0enexja KPHBHYHOTL Jlefla, IIOKpeTakmhe
JICLIHITHHCKOL MOCTYTNKA 3acTapeBa MPOTEKOM IIecT Mecelld Ofl laHa ca3Hama 3a
noBpefy pajgHe o0aBe3e H 3a YUHHHOUA.

Bobeme MHCIHIIHHCKOT NMOCTYINKA 3acTapeBa MPOTEKOM 1LIeCT MecellH Ol flaHa
ca3Harba 3a MoBpefly pajiHe obaBe3e H YYHHHOLA, OTHOCHO MPOTEKOM jefiHe TOIHHE O]
llaHa Kaj je MmoBpefia yuukbeHa (ancoiyTHa 3acTapesiocT).

M3 HaBe[leHHX 3aKOHCKHX Ofpef0H NMPOH3HJIAa3H /1a 10 HCTeKA poKa (ancoyTHa
3acrapesiocT) TpeOa Ja ce MOKPeHe MOCTYIaK, YTBPIH OITOBOPHOCT pajIHHKA H JJOHece
KOHaYHa OflTyKa.

ITpema TOME, OKOJIHOCT IHTO je PajIHUK OHO NPHBPEMEHO HeclocoOaH 3a pajl, He
3aycTaB/ba BpeMe 3a Bohewe JMCUHIUTHHCKOTL [OCTYIKa, a CTOra ako je MpoTeKao
POK yTBpbeH y unany 77. 3akoHa, TPOTHB pajiHUKa He MOXXe [1a ce BO[H IHCLHIUIHHCKH
MOCTYyTaK.

(Mummewe MuHHCTapeTBa 3a pajl, 6opadka H COlH-
janHa muTama, Penybnuke Cpbuje Op. 116-04-36/92-02
on 25.12.1992. ron.)

[a i ce GeHehHIHpaHH cTax padyHa Kojl yBehamwa 3apajie pajlHHKa
10 OCHOBY MHHYJIOT pajfia H KOJ yTBphHHBama, [y>XHHE TOMHIIHEr
oamopa?

Onpenbama unaHa 132. 3akoHa O MEH3WjCKOM M HHBATHJCKOM OCHTYpamy
("CnyxGenn rnackuk PC". 6p. 27/92), nponHcaHo je jla ce ¥ CTaX OCHIypaka padyHa
BpeMe KOje je OCHIypaHHK MPOBeO Mocie HaBplieHe 15 rouHe KHBOTA Yy 3aM0CAeHY.
OJHOCHO Ha pajy 110 OCHOBY KOra je OHO 00aBe3HO OCHIYpaH.

Crax OcHTypama KOjH ce padyHa ca yBehaHMM TpajaibeM padyHa ce y yKyMmaH
cTaX OCHIYpara CBaKOr paJHHKa.

Tlocnopapall je oGaBe3aH a pajHHKY HCIJIATH JIOlaT4K Ha 3apajly y H3HOCY Off
05% 1ueHe pafa pajjHOr MeCTa 3a CBaKy MyHY FOJHHY pajla OCTBapeHOr y PajHOM
ofIHOCY, yBehaHOr 3a cTaX OCHTypama KOjH ce pauyHa ca yBehaHuM TpajameM (WnaH
23. OmuTer KOJIeKTUBHOT YyTOBOPA).

W3 HaBefieHe ofpenibe KOMEKTHBHOT YroBOpa MPOH3H/Ia3H fla paJHHK OCTBapyje
TIPABO Ha [IOflaTaK Ha 3apajly caMo 3a IIyHe TOflHHe pajia OCTBAPEHE Y pagHOM OJIHOCY,
yBehaHOT 3a cTaX OCHIypara KOjH ce padyHa ca yBehaHHM TpajarbeM.

Y unany 7. craB 1. anuHeja 1. Onurer KOJEKTHBHOT YroBopa Mofpa3yMeBa ce
cTaX, KOjH Ce M0 NMPOMNACHMA O IEH3H]CKOM H HHBAJIHJICKOM OCHTYpakby patuyHa y cTax
OCHTYpama.

Ipu ToMe TpeGa HMaTH y BHY J1a Ce Y CTaX OCHIypamba padyHa BpeMe IpoBejileHO
¥ OCHTYpaby 110 OCHOBY pPaJiHOT OJIHOCA.

W3 HaBejleHOT NpOW3MIA3H Jla Ce CTaX OCHrypama ca yBehaHHM TpajameM,
padyHa NpHJIHKOM yTBpbUBama [[y)KHHe TOJIMIIEr OfMOpa, Kao H Koj ypehamwa
3apajie pajIHAKa [0 OCHOBY MHHYJIOT pajia.
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(Muurbewe MunucTapeTBa 3a paji, 6opauka u COLH-
janmHa nuTawa, Penmy6mike Cpouje 6p. 113-01-36/95-01
on1 16.05.1995. roj1.)

Ila nmu ce noceGaH crax 1Mo ocHOBY pobema Tpeher gerera, pauyHa
Koq yBehama 3apajie paJIHiKa 110 OCHOBY MHHYJIOT pafa?

Onpenbama umana 144. 3akoHa O MEH3HJCKOM H HHBANHJICKOM OCHIYpamy
("CmyxGenu raacHuk PC", Gp. 27/92) npoMHCaHO je 1a OCHTYPaHUKY KeHH KOja POl
Tpehe fieTe, ypauyHaBa ce 110 TOM OCHOBY Y IIOCeGHH CTaX, BpeMe y Tpajamby of 2 Tofl-
HHe.

Ilpema nponyucHMa O NMEH3H]CKOM H HHBATHICKOM OCHTYpay Y CTaX OCHTYpaH-
MKa He pauyHa ce nocebaH cTax, Beh Taj cTax ca cTaXOM OCHTYpar-a YHHH ITeH3H|CKH
crax (umad 131. cras 1. 3aKoHa O MEH3HjCKOM H HHBAJHJICKOM OCHIYpamy), IUTO
3HauH J1a he paJHULM NPHIHKOM MOJIHOIIIEHha 3aXTeBa 3a NPH3HABakhe TIPaBa Ha IeH-
3H]y, HaBeJIeHH NOCeGHH CTaX GHTH ypayyHATH Y YKYNaH [IEH3H]CKH CTaX.

Oppen6ama unana 23. Onurer KomeKTHBHOr yroeopa ("CiyXGeHH TIilacHHK
PC", 6p. 18/90 u 10/92), yrBpheHo je 1a paJHAK HMa NPaBO Ha JOfATaK Ha 3apajy y
u3Hocy of 0.5% lieHe pajia paJHOr MecTa 3a CBaKy ITyHy FOJHHY pajia OCTBAPEHOT y
PaTHOM OTHOCY. yBehaHOT 3a cTaX OCHIypama KOjH ce padyHa ca yehaHHM TpajameM.

M3 naseneHe onpenOe KonekTHBHOr yroBopa NMpOH3WNAs3H Ja PaTHHK OCTBapyje
MpaBo Ha JI0flaTaK Ha 3apajly caMo 3a ITyHe FOfIHHE pajla OCTBAPEHOT ¥ PATHOM OJIHOCY,
yBehaH 3a cTaX OCHIypara KOjH ce pauyHa ca yBehaHHM TpajambeM.

I[Tpema ToMe, OBaj cTax (MoceGaH CTaxX) He MpeJICTaB/ba OCHOB 33 OCTBAPHBA:E
1IpaBa Ha JIOlaTaK Ha 3apajly H3 uiaHa 23. Omiirer KOIeKTHBHOT YTOBOpa, ¢ 0G3HPOM
Jla ce OBaj cTax OCTBapyje BaH paHOT OJIHOCA.

(Mmbewe MHHHCTApCTBA 3a paj, Gopauka H COlH-
jamHa muTaka Penybmuke Cp6uje 6p. 113-04-7/94 o
1.03.199%4. ron.)

Pannuky je npecrao pajHH OHOC Mpe HCTeKa BpeMeHa 3a Koje je
H3BpLIEHA Npepacnofiena pagHor BpemeHa. Kako My ce pauyHajy TH
yacoBH pafa?

Onpenbama dnana 37. 3akoHa o pagHum ofHockuMa (" CnyxGeHu rmacHuk PC",
Op. 45/91, 18/92 u 34/94). nponucaHo je fa pagHO BpeMe y mpedy3ehy y onpebenou
TNIEPHOJTY MOXe J1a Tpaje IyKe, a y ofpeheHoM kpahe o 40 4acoBa y paHoj HeJlebH,
aKo TO 3axTeBa noTpeba npolleca H OpraHH3aliije paja, 60sbe KOpHIlIhesme CpeficTaBa
pajia, pallHOHaJIHHje KOpHIThere pajlHor BpeMeHa H CIHYHO, C THM Jla YKYTTHO PagHO
BpeME paJHHKa y NpoceKy He Oyne nye on 40 yacoBa y pajiHOj HefleJbH y TOKY TOf-
HHe.

3a OBe paJIJHHKe MOXe ce YTBPAHTH KopHLIheme THEBHOT H HeJleJbHOT OIMOpa Ha
JIPYTH HA49HH H Y JIPYroM TNEpHOly, MOJ YCIOBOM fla ce HEBHH H HEJle/bHH OJIMOpD
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00e30eH y 0OHMY yTBpHEHOM 3aKOHOM, Y NepHOAY KOjH He MOXe GHTH TyxH of 30
JlaHa.

PanHHK KOMe je pafiHH OJJHOC IIPecTao Ipe HCTeKa BpeMeHa 3a KOje e BpIIHAa
TNpepacrofieia pajHor BpeMeHa, HMa 1IpaBo J1a My ce TH YacOBH pajia npepavyHajy y
TYHO PajIHO BpeMe H NPH3HAjy y NMEH3HJCKH CTaX HJH Jla My ce padyHajy Kao 4acoBH
pajia iyker Ofl MyHOT paJHOr BpeMeHa.

(Munberme MrHHCTapeTBa 3a paji, 6opayuka H COlH-
janHa nurama Peny6nuke CpOGuje 6p. 130-01-1795 on
19.05.1995. ron.)

Ha 14 pajTHHK POJIHTE b HIIH CTapaTe b OJJHOCHO JIHLIE KOje ce cTapa O
ocoOH oirreheHoj lepeGpanmHOM Mapaan30M, [e4joM TNapaan30M,
HEKOM BpCTOM IUlerHje HiH obonenoj of MHlMhHe AHCTpodHje H
OCTAa/IHX TEIIKHX 060/berba, a KOjH pajii ca ckpaheHHM pajIHHM Bpe-
MEHOM, HMa NpaBo Ha HakKHajly 3apajie?

PajHuK, pofiHTe s HIH cTapaTe/b OJHOCHO JIHLE Koje ce cTapa 0 0cobH olTeheHo]
1iepeOpaJHOM MapaaH3oM, [1e4jOM NapajH30M, HEKOM BPCTOM IUIETHja HIH 060/eN0j
Of MH1LIKHHE THCTPOH]je H OCTANHX TeLIKHX 060/beka, MOXe Ha CBOj 3aXTeB Jla pajid
ca Kpah#M palHHM BPEMEHOM, ajH He KpahHM Of] NOJIOBHHE ITYHOT PajHOT BpeMeHa -
471. 58. 3akoHa o paiHHM ofHocHMa (" CryxGetn rmackuk PC", Gp. 45/91, 18/92 u 34/
94).

Pamuik Koju pajmd ca ckpaheHWM paJHHM BpeMeHOM y cMHciy craBa 1. oBor
3aKOHa HMa NpaBO Ha O/roBapajynhy 3apajly cpa3MepHO BpeMeHY TpOBEJIEHOM Ha
pajy, y CKJafly ca KOJIeKTHBHHM YTOBOPOM.

Onpen6ama 9nana 133. 3akoHa O MEH3HjCKOM H HHBAIHACKOM OCHIYpamy
("CnyxGenu rnachux PC", 6p. 27/92) MponKcaHo je fia ce y CTax OCHIrypama padyHa
CBE BpEMe NPOBEJIEHO Y 3aMOCIEY Y TYHOM PalHOM BpEMEHY.

IMoj1 BpeMeHOM MPOBE/IeHHM Y 3aMOCiIeky ¢ MyHHM paHAM BPEMEHOM IO[pa-
3yMeBa ce H BpeMe KOje y 3anociiemny ca ckpaheHHM paflHHM BPEMEHOM MpOBefy H
PajiHHLIA U3 YaHa 58. 3aKOHa O paJIHHM OJTHOCHMA.

To 3Hauu J1a ce OBHM pajIHHI[HMa TIPH3Haje y CTaX OCHIYpakba MyHO PajIHO BpeME.

Ocrana npasa u o0GaBe3e W3 PajIHOr OTHOCA, PAJHHK KOjH Paji ckpaheHO pajHO
BpeMe, OCTBApYje Kao J1a pajii ca IIyHHM PaJIHHM BPEMEHOM.

(Muuuberse MunncTaperBa 3a paji, 60padka H COLH-
janHa nuTama, PenyGmuike Cp6Guje 6p. 130-01-16/95 on
29.04.1995. rop.)

PajiHHK je ynOXHO NPHrOBOpP OpraHy ynpab/bakba, NIPOTHB OJIIYKe
TNPBOCTENEHOr IHCLHTUIMHCKOT OpraHa. 3a ycpajare NPAroBopa ria-
caJio je JIBa 4naHa capeTa, a TPH ce y3[IpXXaso Of racama. [a i je
floHeTa ofTyKa?
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OnpenGama unaHa 75. cras 1. 3akoHa o paHuM ofiHocuMa (" Ciry>kGeHH rMacHuK
PC", Gp. 45/91, 18/92 u 34/94), nponucaHo je fia NPOTHB OJUTyKe NPBOCTENEHOT JHCIHII-
JIMHCKOI' OpraHa, pajHHK, OHOCHO MOJHOCHIAll 3aXTeBa 3a YTBphHBame OJrOBOp-
HOCTH pafHHKa MOX€e H3JaBHTH IIPHTOBOpP OpraHy ynpaBibakha, ONHOCHO KOMHCH)H
yTBpbeHO] KOJEKTHBHHM YTOBOPOM, y POKY OfI OCaM [laHa OfI [iaHa JI0CTaB/bakba
OpTyKe. .

HaunH H nocTynak JOHOIIeHa OfIyKe YTBphHeH je KOJEKTHBHHM YTOBOPOM,
OJTHOCHO OIIUTHM aKTOM Npefy3eha.

YKOMUKO je TpH OJITyYHBaky MO MPHIOBOPY pafgHHKA Off CTpaHe HajjlexHor
opraHa npefqty3eha, 3a ycBajare NpHroBopa raacao jpa uiaHa CaseTa, a TpH 4jlaHa
ce y3/IpXXana Ofl [Jlacaka, Ofi/TyKa HHje JIOHeTa, 11a je NoTpeGHO fia ce Ha HOBOj CeIHHIIH
OHaKO KaKo je mNpefBubheHO KOJeKTHBHHM YIOBOPOM, OHOCHO OMIUTHM aKTOM,
NIOHOBO 00aBH Ilacame.

(Muiuberbe Munncrapera 3a paf. 6opauka H COLH-
janHa nuTtama PenyGnuke CpGuje Op. 118-04-8/95-02
on 15.05.1995. ron.)



ITopyke IV cycpera npaBHuKa y NpuBpend CPJ

I

Yapyxeme npasHuka y npuspemd CP Jyrocnasuje onpxano je coje IV
caBeToBame 0off 29 - 31. Maja 1995. ropnHe y Bpwaukoj Bamu. Tema caBeToBama Ouia
je: "MEILOBUTA TTPUBPEIA - TIPABHU M EKOHOMCKH ACIIEKTH".

CaBeToBamy je MpHcycTBOBaNO 0KO 800 NpaBHHKa H3 NPHBPEIHAX OPraHH3allHja,
CyHHja, aBOKATa H Hay4YHHX pajHHKa. [IpHCYCTBOBamH Cy M IOCTH CaBeTOBaka U3
I'pake u PpaHirycke. g

z

I

Omiurra je OlleHa YYeCHAKa caBeTOBakba [1a je HEOIMXO[HO IUTO Npe YCBOJHTH HOBH
3akoH 0 npeny3ehnMa, Koju he NMONMYHHTH MpasHHHE Koje cafia MOCTOje y HallleM
NpaBHOM CHCTEMY. 3a JIOHOLIEHe TOr 3aKOHAa BE3aHO je OHOUICH-E BHILE JPYrHX
3aKOHa KOjH Cy OJl 3Hayaja 3a IpUBpEH XHBOT, Ka0 LITO Cy 3aKOH O 3apyrama,
3aKoH 0 OcHrypaBajyhuM opraHu3aljama, 3aKOH O pajTHHM OTHOCHMA H Jp.

YKa3aHo je 1a ce y MOJIepHHM NPaBHAM CHTEMHMa Npefly3ehe TpeTHpa Kao 3ajefl-
HHIla HMHTepeca BJIaCHHKA KallHTana, 3allocieHHX Y npefysehy, pykoBojuialua
npenyseha u noeepunana npeayseha. ITogpkaHo je onpefe/beme a ce OBa KOH-
LIeMIHja MPEXBATH H Y HOBOM 3aKOHY O npefysehuma. Y okBHpy EBporicke yHHje JIOH-
eTa je NHpEKTHBA O TNAapTHUMMNAlUMH 3alOCieHHX Y ynpaBbaky INpenysehuma.
IMaprHimnalmja 3aMocIeHAX MOCTaje cBe BHIIE LIMBHIH3ALH]CKa TEKOBHHA, a II0Bpefia
paBa Ha MapTHLANALH]Y CMaTpa Ce jeIHOM BPCTOM MOBPENE JbY/ICKHX NPaBa.

Jasua npeny3eha u gpyluTBeHa npepyseha npejcrabmbajy BaXHe cerMeHTe B 360r
TOTra MM 3aKOHOJIaBall MOpa MOCBETHTH MaXHY.

HcrakuyTo je 1a 64 y npefy3ehuma Tpebano oiMax MPHCTYIHTH TNIPHIPEMaMa 3a
npEMeHY HOBOT 3akoHa, nMajyhu y BuAy f1a he cBa npefiyseha GHTH Iy>KHa J1a ycarnace
CBOjy OpraHH3alijy H OILLUTE aKTe ca HOBHM 3aKOHOM. Y TOM HOIrJefy YApyXeme
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NpaBHHKA Y NPHBPE[H, NPEKO PErHOHANHHX yApYXeHa, TpeGa fa mpyx# nomoh
TNPHBPE/IH.

Ha caBeToBamy cy nojHeTH pedpepaTH o craTycy npefyseha y ApXaBHOj CBOjJUHE
y PenyGmuuu Cpnckoj v PenyGnuuu Cprickoj Kpajuuu.

Y Buie pechepaTa H3BpIlEHA je YNOPEJHO - IpaBHA aHANH3a O MNOje[IHHAM
OGnHIAMa IPYIITBA KANHTAaNa H IPYIITBA JIHLA H O TOME KaKo Cy CTpaHa HCKYCTBa H
pellielka O NPHBPE/HAM JIPYIIITBHMA NPAMEHEHA Ha Hallle OKOMHOCTH KpO3 Npesior
HOBOT 3aKoHa o npefy3ehnma. M3paxeHo je MHLIUbeHe 1a MPEUIOT ¥ TOM NOrNeay
yBaxaBa caBpeMeHe TeHieHIHje y EBporns.

Y nopHeTuM pecpepaTaMa GHIIO je BHILle MpefUiora 3a NoGosblame ofpeheHnx
pellea, IWTo 61 TpeGano y3eTH y 0O3HP NMPHIHKOM (hOpMYNHCaHka KOHAIHOT Npefl-
Jlora Hopor 3aKoHa,

Hzuere cy onpebere npuMenGe Ha Heka pelllersa B3 Baxeher 3akoHa O CTpaHEM
ynarawuma | H3 TIpejiiora 3a HOBH 3aKOH O OPraHA3alHjaMa 33 OCHIypake.

I

[MToTpeGHoO je H3BPIIATH pechbopMy CTeYajHOT TPaBa X IOHETH jETHHCTBEHH 3aKOH
0 credajy, Koju Ou o0yXBaTHO cBe NpaBKe cyGjeKTe, Tj. CBA MpaBHa B (hH3HYKa JIHIA,
Kao MacHBHO JIETHTHMHCaHe cyGjeKTe CTedajHOr NOCTYNKa. THMe OH ce OTKJIOHHIE H
ompeheHe cnaGocTH y nocrojehAM 3aKOHHMa KOjH ypebyjy MaTepHjy cTedaja
npeny3eha u Ganaka. Takobe je moTpeGHO, IOHeKIIe, MPOMEHATH KOHLENIH]Y 3aKOHa
0 CTevajy, peryJTHCakeM NPOrPaMHPAHOT CTeYaja, H TaKO CIEJIHTH pellierha MOIEPHOTr
CTe4YajHOr NpaBa, Koja NocToje Y CBETY.

IV

¥YkasaHo je Ha notpely NMpHIpeMe MOPECKOr KOJeKca, KOjHM OH ce LeSIOBHTO
YTBP/IHJIA PaBHJIa MOHAIlIakka NNOPECKHX OOBE3HHKA H TOpecKe agMHHACTPALHje.

Onpehene npoMere y NOPECKOM CHCTEMY HYXKHO je H3BPILHTH IUTO Tpe, Kako GH
ce 00e30enuyie HOPMaTHBHE NMPEANOCTaBKe JEraNH3al(Hje aKTHBHOCTH JIHI[a Koja ce
cajia OffBHja Y CEKTOPY "CHBE eKOHOMH]e ".

IMopen Tora, W3HeTa cy 3anaraka 3a yBobewe Iope3a Ha JONATy BPEJHOCT Y
JYTOCIOBEHCKOM TMOPECKOM CHCTEMY.

Y

HcraknyTo je f1a je K/by4HO MMHTake Y OBOM TPEHYTKY MHTaHke ONTHMATH3alH]e
0o0HMa jaBHOI CEKTOpa IpHBpEJle, y CKITajly €ca pealHOCTHMA Halller NMpHBPeJHOr
XHBOTA H Ppa3BOJHOM EKOHOMCKOM CTpaTerwjoM JpymiTBa. 360r CBOr BeJIHKOT
TNPHBPEJTHOT 3Ha4aja, HEONXOJHO je Jla cyGjeKTH jaBHOT ceKTopa nmpHBpene Oyay moj-
BPrHYTH HOpMaMa NpaBa KOHKYpeHLHje, yKIbyuyjyhH H jaBHOTIpaBHe cybjeKTe, y MepH
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y K0joj 00aB/bajy NpHBpe/iHe akTHBHOCTH. McTo Tako, nponucuMa TpeGa 06e36eiHTH
NPaBHH CHCTEM 3allTHTE Off aKAaTa M pajiH jaBHONpaBHHX cy(jekaTa KOjHMa ce
xouxypeuua]a orpanryaBa. CBOJHHCKH ILTYpa/TH3aM Y OOacTH jaBHEX Npenyscha HHJe
THMHTH]ajyh# hakTop ehHKacHOT OCTBapHBAHa jaBHOT HHTEpeca.

3aKOHCKHM pelliehEMa Tpeba pealHo H MPEUH3HO HAEHTH(HKOBATH jaBHH
HHTEpeC Y Pa3lIHYHTHM 00/1aCTHMA, Ka0 H HAYHH HerOBOT OCTBAapHBaKh-a.

VI

Tpe6a wTO Hpe JOHETH 3aKOH O 3a[pyraMa, HCTOBPEMEHO ca 3aKOHOM O
npenysehHMa, Kako OH ce HOBHM pellielhHMa eTHMHHHCANH NpoOJeMH, Y NMpakcH
H3PaXXEeHH, Y BE3H C€a CTATYCOM 3agPYXKHE HMOBHHE,

VII

Peamie nepcnekTHBe (hyHKUNOHNCAa H pa3Boja OepsH cy y pasyheHoj mpasHoj
perynaTHBH, KOja je OCHOB 32 pa3Boj TipOGeCHOHATHUX H eTHYKHX CTAHIAP/A H Y3aHCH
MOCTOBak-a. 3aKOHONaBHy ce yHyRyje KDHTHKAa Be3aHa 3a HejacaH H HeofipebeH
KOHeNT "Gep3anckd MaTepjan”, To TpeGa YCKIAHTH ca HHOBHPAHOM TEPMH-
HonorujoM y ceety. IMoce6so TpebGa HAarIacHTH KOHLUenTe 3abpaHe KopHinhera
nosnaiheHEX BHMOPMALH]a B YRYTpalllker Tpropama. OCHOB 3a (DYHKUHOHHCaHE
Gep3e, nopel OCHOBHHX 3aKOHa, jecy HOBH 3aKOH O npefty3ehnma, 3akKoH O padyHo-
BOJICTBY H 3aKOH O PEBH3H]H KOJH CY TPXKHILIHO OpjeHTHCAHH.

VI

YKa3aHo je J1a ¢y YeTHPH HOBa 3aKOHa H3 00/1acTH HHYCTPHjCKe CBOjHHe (3aKoH
O MaTeHTHMa, 3aKOH O XHTOBEMA2, 3aKOH O MOJen¥Ma H y3oplHMa H 3aKOH O
reorpadpckdM O3HaKaMma TNOpeKAa), caoOpaXeHH pelleBaHTHHM MebyHapOmHHM H
YTIOpETHONPABHMM CTAHJIAP/HMA, TAKO [1a YHHE COMHIIHY OCHOBY H 3a OYEKHBa:€ je Ja
he 3ajefHO ca CHCTEMCKHM 3aKOHHMa, JIONPHHETH YCIOCTaB/bamy e(HKAcHe,
OTBOpEHE MellogHTe npuspele y CP Jyrocnasuju.

IX

Yexajyhu HoBe 3aKOHE KOjH he 3aMEHHTH NpeXHBee, CYicKa Npakca y o6nacT
paga oGpaha ce fIpaBAH W NPaBUYKOCTH U YCNeBa fla, y AyOOKO] KPHU3H MO3HTHBHOT
TnpaBa, Habe MyTeBe 3a HEroBy akekBaTHY NIPAMEHY.

Pajnu OfIHOC j€ YCIIOB/LEH CBOJRHCKHM OJTHOCHMA, aJTH HMa H CHaXHY MOpaJIHY H
COIMjaTHY OCHOBY. 3aTO ¢y COUHjaNHe (PyHKIHje HMAHEHTHE OPraHH30BaHOM pajty, y
KOMe, TIOPEJl PEAJTHOT, YHECTBYje W CYGJeKTHBHH KaNHTaNl ONIHYEH Y JbYACKOM (hak-
Topy. :



126 IIpaso r npuspefna 6p. 7-8/95.

Jbyncku hakTop je pajiHHK ca CBOjJHM PajlHEM cliocOGHOCTHMA. OH 3aCHHBA PaTHH
OJIHOC MHIMWBHJyaJIHHM YrOBOPOM O pajy ca INOCIOJaBlieM Kao BIaCHHKOM peanHor
KanuTana. AJIH, capXXHHa paJIHOT OJIHOCA je 11IHpa Off yrOBOpa KOjHM Ce OH 3aCHHBA,
jep my onpebyjy H cTaTyCHH NPONKCH 3aKOHA, KOAEKTHBHOT YTOBOPA H OMIITHX aKTa.

Panuu ofiHoc ofipebyje ce nponHcHMa o npaBAMa, o0aBe3aMa H OFOBOPHOCTHMA
Ha pajy M y BesH ca pajioM. To je nerannu pajn. Iocroje, MehyTam, u pazku oGnHiHE
HJICTAJIHOT pajla, YHjH Cy Y3pOlH, OOMHUM M TOCNEfHlE YCIOB/LEHH Y3pOLHMMa,
OGNHLIHMA H TIOCTIe/IHIIaMa CHBE EKHOMH|E, TAKO J1a ce Cy30Hjajy aTHM NpeBEeHTHBaMa
H pENpecHBHHM MepaMa.

CBOJHHCKH TUTypaiH3aM H3HCKYje Jia ce JI0Cafalllbh NPHHIMI jEHHCTBEHOT
ypebHBamba paJIHHX OJIHOCA NIPEHCIIHTA. _

CnoGona pajia H OpraHHY€e e Te C100OJIE NPOITHCHMA O HEJI03BOILEHO] KOHKYPEH-
uHjH, TpeGa 1a Gy/y 3ajeIHHYKe OJUTHKE CBHX PeKHMa paJHHX 00aBe3a.

TpXHIIHA KOHLENT pAaJHOT OJIHOCA H KOHUENT jeJIHHCTBEHOT jyrOCTIOBEHCKOT
TPXHILTa H3KCKY]Y JEAHHCTBEHH 3aKOH O PajIHHM OIHOCHMA Kao H ofiroBapajyha Tep-
MHHOJIOIIKA ycK1ahuBama.
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