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YJIAHIIMA

Hoy. op Mupocnae Buiiies UDK 658.16..347.7
Eronosmcrku pakyniuein, Cyboiuuya (M3BopHII 4naHaK)

TIpenysefhie u 3aUTHTA HHTEpeca HeroBHX NOBEPHIALA

Pe3ume

[Ipedyaehie je Upuspedru cybjexiil 1 opzanu3aUOHOlpasHIL 66l OCTIBUPUSGIHA
unillepeca HezosUxX BAACHUKE, aall U 1:e2081x tosepuiaya. 3a pazauxy 00 yiylpaut-
1€, Y eKclliepHo] pasiiy, Ha Wpxctautidy, yekaahusarve uniliepeca iipedyselia u rvezoetix
{losepuaaya je caoxceriuje, 1t 3ACHUBA Ce, Y KPAJHO] AUILL, HA HAYeay PasHOTIexce tbli-
X08ILX eKOHOMCKILX uHiliepeca. Mako odnoc vavely Oyxchtuca u Hosepuonya mopa buliu
ypasHotiexcer, rep w Ha Kpajy peaausoean, Wexcuudille Opyudlisenux unitiepeca y 080t
00HOCY ce merbano. 3602 caoxcenocliie 0Onoca Ha TUPHCLUUILY, padhurupaniix, Yecllio
HEHOWIHEHIUX patbll O YICHUKAE, Uiexcuudile ce Homepa Ha 3auiliuily untilepeca liosepuo-
ya. 0o u lo yeity odcillyilarsa 00 odpeheriex PadULIIOHAIHIX, KAACUHHIL Ol illey-
Cc60jeHI: UPaBHUX HAYeAd, KAO HAlp. Hayveaa peadatliueHociin obauzayuono? ooHoca,
Havead casoctilaanoctin Upedyseha kao UpasHoz Auya, 16e206e LMOBUHCKE CaMOCiilan-
HOCTILL 1 CAMOCTIAANE UMOBIHCKE 002080PHOCITL, 0ZPaNitiene 002060 PHOCTLLL 6AACHU-
ka tpedyseha 3a obueese tipedyseha, caobode paciionazarba UMOBUHOM, KAO JeOHUM
BUOOM Haveaa ayiloHoMuje 6ove u Op. Y oy cuucay, y lipasy cy (hopayaucanu iipae-
HU cuctiemu 3quutiduiile willepeca Hosepuoya: oL, pedosHtL i CleLiyaatL, 6aHped-
HU, Koju ce usysellino lpumerbyje Kao sepa lpasudHociiiu ipema Helowdlenom
ipedysehy Oyxcruxy y obauxy Uobtjarea rezosux lipasnux padibit ean cilienaja Ha
ocroay oliiudiux dpasuaa 13 3axona o obauzayuonum ooHocuma ua 1978, u na ocroay
tocebnux lipasuaa cadpicanux y 3axowy o tipedysehuna 13 1996. o wobujarsy tipasnix
paorbu cybjexatiia Heozparieiere 002080pHoCHil 3a obasese lipedyseha, u o Gobujarey
ipaere audHoctiiu tipedyaeha.
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Kwyune pewn: witiepectt tpedyseha, uHiliepecu tbezosux {iogepiiaaua, Upunydin
ypebusarsa oOHoca uaveby tUpedyseha Oyxcnuxa u 1wezoeux llosepu-
aaya, ol fipaenit cuctilem 3adiiidite uniilepeca loeepiaaiy, 1o-
ceOHuL (6anpedHu) Upasnu cuctitesm 3awituille williepeca losepuaaua,
olitutiia tUpasiaa o Uobujarsy UpasHiix padrslt ipedysehia Oyxriuca earn
clllewaja, tiocebna tipasiaa o Hobujarby ipasHix padi cybjerailla He-
ozparutene 00zosopHocliit 3a obaesese fipedyseha ean clitenaja, lipotut-
Jare lipaspe auunoctiu tpedyseha kao obaux saudiiuilie wnillepeca
ipedyaeha.

YBoJHe HamOMeHe

ITpemyzehe je npuspenHn cy6jekT Koju 06arRba JIeNaTHOCT y MILLY CTHIamka 1001-
TH, a7H je I HHTEPECHA TBOPEBHHA.

OHo je opraHu3alioHONpaBHI OOMIK OCTBAPIBakha IIHTEPECca HEerOBIIX BIIacHIIKA.
IIpemyzehe nocnyje Ha TRKHULITY, 3aKbyuyjyhu yroBope n crynajyhn y apyre oGmira-
IHOHE OJHOCE €A yYECHHIIMA Ha TPAKHIITY.

Tu oHOCH Cy, TaKObe, HHTEPECHO JleTe PMITHHCAHI.

Ipenysehe je, fakie, NpaBHIl HHCTPYMEHT 3a H3paKaBare 1l OCTBAPIBAMKE IHTE-
peca H-erOBHX BIacHIKa, ail Il HHTepeca HeroBIiX [y>KHIKa I oBepiiana. OHO je op-
raHH3alIOHONPaBHIL 00K YKPIITakha HHTepeca CBIX OBIIX cyGjeKkara.

IIpemyzehe je 3a meroee BnacHke "aller ego”. TTomohy mera o6armba oapebery
AENAaTHOCT pajiii CTHIakha JO0HTH.

Y cratyTy npemy3eha, Kao HeroBOM HajBHINEM IPABHOM aKTY, Ope]] OCTaIIX M-
Tama, MOTY ce ypebHBaTi I IIVbEBI, Tlije ce OCTBapHBake Of npemy3eha ouekyje, 3a-
THM y HeMy ce YTBphyjy [enaTHOCT, KOj¢ 4YHHE HEroB Ipe[MET NOCIOBaH-a.
JenaTHOCTH Cy MaTepHjaTH30BaHIl [13pa3 HIVbeBa, KOjii ce pef npemy3ehe NocTarbajy,
a IIWLEBH Cy, ONeT, KOHAEH30BaHII HHTEPECH HErOBIX BJIACHIKA.

MehyTiM, y cTaTyTy ce He ypebyje nnrame, a mi npeysehe TpeGa 1a CBOjoOM Jie-
JnaTHOLIAY OCTBapyje caMo HHTEpece HelOBIX BIAacHIKa, I, /1a, EBEeHTYalHO, IOLITYje
Il HHTepece IPYyTHX cyOjeKata, mpe cBera, CBOjiX NoBepiiana?

Y OBOM pajTy HOKYLIAI MO /12 hOPMYITHIIEMO OTOBOP Ha OBO IMHTaH-E.

I. OnwTH norje] Ha HHTepece npejy3elia H 3alITHTY HHTepeCa KHEroBHX
noBepHIaLa

Y MocnoBHOj IpakcH YOOIUajeHO ce NpeTIocTaRba f1a je KpajihH MU/E OCHIBAbA I
nocaoBam-a npeftyseha ocTBapiBare JOOHTH 34 H€M0Be BIaCHIKE.

Haimne, op gupeKTopa 1 pykoojiehe cTpykType npemyseha (138. MeHayepa Inpejy-
seha) yoGiaajeHo ce oveKkyje, ia he JJOHOCHTH It U3BPLIABATH TaKBe OUTYKE, KOjiMa he
MaKCHMIPaTH OCTBapHBae [IOOHTIL.
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MebyTiM, HClpaBHIije CTAHOBHIITE je, [a j¢ 3aaTaK HeTOBHX MeHallepa J{a MaKcIi-
MIpajy TPXIILIHY BPEAHOCT CBOT Npe/y3eha. A 0Ba BPeJIHOCT 3aBICH Off JICKOHTOBAHE
nocrojehe BpeIHOCTII OUeKNBaHe foOuTH npefyseha y Oyiyhem nocnoasy, Tj. o1 ove-
KHBAHHX [[yTOPOYHIX pe3yJIraTa HocaoBamba lpejryseha.

3anpaso, CBE 3aBICH OJI KPHTEPHjyMa KO BOJI npefy3ehe: BiaacHINKN BobeHa Tipe-
imy3eha cnosbaBajy y CBOM 1OCI0Baky TeHEHIH]Y Ka noBehamy crone Jo61rTi, a MeHa-
nepckn Bobena npejyseha TewIeHIy OCTBapiBaH:a BILIIX CTOIA Y CBOM pasBojy.

To 3Haui, 18 y éipeoj, YHYTpalllF0j paBHit npeffy3eha HOCTOjii JaTeHTHA OIIaCHOCT
o1 ReycKnaberocTH, JcXapMOHHje HHTepeca BIACHIKa Npey3eha, aji i BHXOBHX Me-
Haliepa, ca je[lHe cTpase, It 00jeKTHBHIIX HHTepeca npeay3eha Kao moceGHOT, caMocTan-
HOT cy0jeKTa y 1lpaBy IpaBHOL JIila OBOJEHOT Ol BErOBIX BIACHIKA, Ca JIPyTe CTpaHe.

Ona HeyckIabeHOCT HHTepeca HABEICHIX YIHIUIala y upeysehy je Hmak npisij-
Ha. tbeHo paspelliere je, y Kpajih0oj JHHIjI, ¥ PyKaMa HeTOBIX BIACHHKA H 3aBHCH Off
CHare apryMeHaTa BeroBe MeHallepeKe CTPYKTYPe, T.j. Ofl lheroBe CTPYMHOCTT J1a yoe/e
BIIACHIKA Y Haj00/ba pellle-a OBOT IHTak:a Ca aCleKTa HBIXOBHX 47l H HHTEPeca Hil-
XOBOT npeffy3eha Kao caMOCTaIHOT MPABHOT JIILiA.

[pyza paBas, y K0joj ce MOXe HCHOBHTH HHTepecHa HeycKnabeHoct y npeysehy
je eKcTepHe NpHpOJIe 1 THYE ce OfHOCA Ha TPUKHLITY y KOje OHO CTyna, 3aKkbyuyjyhn
yrosope i 06aBbajyhu Ipyre NpaBHe pajibe ca yYeCHHIIMA OBIX OJJHOCA, IPBEHCTBEHO
Cca CBOJHM NOBEpHONIMa.

OcHOBHO npaBiNo je, la ce npefysehe Ha TPXKALITY MOpa MOHALIATH Y CKIAMy ca
3aKOHOM, a1 1i ofipebeHIM HavesMa ypebiBaka YTOBOPHIX If JIPYTHX OO/HTalHOHAX
OJIHOCA: HAaYeJIOM PABHOIPABHOCTI YUECHIIKa Y 00T alllIoHOM OTHOCY, HAUeI0M JI0jall-
HOT [ (pep NOHAllama Ha TPAKULITY, HAYeIOM CaBeCHOCTH I NOLITeHa, HauenoM 3abpa-
He 3moynorpele mpaBa, HayeJOM jellHAKe BPEJHOCTH Y3ajaMHIX JlaBaka H JPYTIM
Have/TMa, aini i DOCIOBHHM 00HYajiMa H NPaBILTHMa IOCIOBHOT MOpana.

Y OCHOBH OBHX KPHTEpIIjyMa je 3aXTeB, Jla ce OfHocH Hameby NpuBpeHiX cy6jexa-
Ta Ha TPXKILITY, T.J. H3Meby My>KHIKa U NOBepiIala YCIOCTaB/bajy If OCTBapyjy Ha KO-
peKTaH, (ep HauuH Y 4Hjoj OCHOBH C& Hamasli KpHTEpHjyM PaBHOTEXE HHXOBHX
€KOHOMCKIIX HHTepeca.

OnHoc n3Mehy My>XHHKa I IOBEPHOIA je CTap KOJIKO 1 /bY/ICKO ApyrTso. U 3a Taj
OJIHOC BaXIi NPABIJIO, fla MOpa ONTH ypaBHOTEXKEH, (hep, HOLUTEH 1f Ha Kpajy peanso-
BaH.

HyxuuK Tpeba [la HETepece CBOjIX MOBepIialla CTaBH HCIpPe)] CBOJHX HHTEpeca.

To je tipurgal aojaanoctiine TyKHIKa peMa HOBEPHOITY.

C THM y Be3n, IyXKHHK He cMe, IPIIHKOM HCIyH:aBaka CBOjHX oGaBesa fpema mo-
BEPHONNME, HOBPEIHTH UpuUHIIl UpastiHoctiln i Upunyull Hellpuctidpactoctiin, i),
JeOnarociiiu nopepunana “par conditio creditorum”.

3anpaso, Ty>KHHK Tpeba fla y CBOjHM HMOBMHCKONPABHHEM pacnofaramima Gyfie
BilIIe OpaBHYaH HEro LHPOKOrpy!
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HecymwbHBo, IpBH KPHTEPHjYM Y HETOBHM HMOBHHCKOIPABHIM pacHoIaramhinMa
TpeOa ga Gyae BpeMeHCKH KpITepIjyM: OH Tpeba 1a H3MIIpYje cBoje o0aBe3se npema pe-
JOCTIETY HIIXOBE JIOCHENOCTH, a He [IpeMa CBOjo | apOHT pe pHOCTH.

MebyTuMm, ako ce Habe y cTamwy TpeHyTauHe HeMMKBHIHOCTH (JleMMITYHe N TOT-
IIyHe ), OHfla OH IIPHOPHTET HIIaK MOPAo [aTil HCIyH:aBaky CBOJIIX T3B. 3aKOHCKIX 00a-
Be3a y LIHpeM CMICITY, Kao LITO cy yoOH4ajeHe 3aKoHCcKe 00aBese, yroBopHe o0aBese 03
CTaHAapfHUX yroBopa, 00aBe3e NO OCHOBY [e/HKATa i Ap. T.j. IPUHLMITY J0jamHOCTIL
peMa NoBepHoIiMa.

Brnacunnu npemyseha 11 BeroBi MeHallepli He cMejy mpefysehe, yocTanoM, Kao Hii
ApyTe IpaBHe KaTeropHje, KOPHCTHTI Ha Ha4iiH, KOjitM Ol ce yTpozKaBari 1l spehann
HHTEPECH, OJHOCHO [IPaBa JIPYTIIX YUECHIKa Ha TPAKIILITY.

Ipusiun orpasidese OAroBOPHOCTH BiacHIKa npetyseha 3a oGasese npefyseha
(KOMaHJIITOpa KOJ] KOMaHIUTHOT JIPYIUTBA, Y1aHa [IpyIITBa ca OrpaHIfdeHOM OJIFOBOP-
Hourhy, aKIOHapa KOJi aKIIOHAPCKOT JIPYLITBa, 3ajpyrapa KO 3ajpyTe), 3Haull 3a
HBIX ofipebeny eKoHOMCKY noropHocT. Hamve, winve ce npepacnopebyjy 1 CHIDKaBajy
TPOLIKOBH MOCIOBak-a. T1Me, OBaj IPHHIII N0OCT4aje HHCTPYMEHT AOTHpaka npemyse-
ha.

MebyTiM, OH ce He cMe HIMe KOPICTHTH Ha HauiH KOjilM OH ce HaHOCIIA 1UTeTa
nosepromimMa. To 3Haul, J1a NPHHIN OTPaHINeRe OIfOBOPHOCTH BllacHNKa npefyseha
3a erope 06apese, y KpajH0j JIHIjH, Takobe, Mopa GHTIH OrpaHIifyeH.

Y npasy noctoje ogpeheHa npasivia KojiiMa ce clipeuaBajy HaBefIeHe 1ojaBe yTpo-
>KaBah:a 1 Bpebatba ITHTepeca NoBepiiara.

Hammve, noBepronnma, pajil 3allTHTE HIXOBAX HHTEpeca CToje Ha paclofaramy
ofipeheRa npaBHO3AIUTHTHA NPABILIA, T.J. IPABHIl CHCTEMH 3aIUTHTE HIXOBHX HHTEpe-
ca.

I1. OGauuyn NpaBHOT cCHCTEMa 3alUTHTE HHTepeca NoBepHoONa

Y TOM CMECITY, MOKEMO PAINTIKOBaTH:
A) omuTH (peoRHN) IIPABHH CHCTEM 34llTHTE HHTepeca NOBEPHONa, I
B) noce Gl (BaHpe THIT) IPaBEH CHCTEM 3aIITHTE HHTEpeca NOBEpHONa.

AnA)

Y oxksupy omuTer (peOBHOT) IPaBHOT CHCTEMA PA3THKY]JeMO:

1) 3aKOHCKa H

2) yroBOpHa IPAaBHO3AIITHTHA CPEJICTBA.

Y 3akoncka NPaBHO3AIUTHTHA CPeJICTBA ClIajlajy OHa Koja cy YTBpheHa y 3aKOHY it
IPHMER:Yjy e HEOCPE/IHO, KAao 1 OHa Koja cy y 3aKOHY yTBpheHa, aqi Koja ce npine-
bYJy aKO ce Ha HHX 1030Be, OJIJHOCHO aKO CE YTOBOPE, a TO Cy: Hauena ypehiBama yro-
BOPHHX H JIPYTHX OGIHTAI[HOHIX OJJHOCA Y IPOMETY pole I YCTyTa, 3aTiM NPABIIo O
OArOBOPHOCTH 3a MaTepHjalIHe H paBHe HEJIOCTATKE, IPABILIO O PAacKIly H/IH H3MEHH
yroBopa 3060T HPOMEH-CHIX OKOJIHOCTH, MPaBilo 0 cpelicTBIMa 06e30ehera H3Bpiie-
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H>a YTOBOpa, 3aTHM IpaBiija MOCTYIKA HPHHYaBHaba, CTeyaja 11 JTKBIylaije
11 J1p.

VY yZoeopra NpaBHO3AUITIHTHA CPEAICTBA CITajlajy OHa KOja HOBEPIIALl y yrOBOpY ca
JY>KHHKOM YTBPAH ¥ CBOjy Kopuct. Pajii ce 0 06IIIMa YTOBOPHOT OrpaHITerha 1oHa-
IIama TyZKHIKA.

Hanp. nosepiiaiy MOXKe Y yTOBOPY YTBPANTH paspabeny JUICTY pajiibil Koje Ty>K-
HIK HE CME J1a Ipe/Ty3iMa YOIILITE, I CaMo y3 NPETXOJHY carTacHocT nosepiona. Ta-
KO, GaHKA y yTOBOPY O KPE/IHTY MOKe YTBPIUTII OCJIOBE 1 pajihe Koje [y KHIIK He CMe
114 IIpeIy31iMa, JOK Y HOTIYHOCTI! He BpaTil HO3ajMLeHN H3H0C. Y NpoTHBHOM, GaHKa he
CMaTpaTH H3HOC JIyTa JIOCTIEIM I 3aTpaxithe HeroBy ICIIaTy oaMax i y nemmm. M,
OCHIBa4 Y OCHHBAYKOM aKTy npeyseha MOXKe YTBPIHUTII [la HOBOOCHOBAHO npejrysehe
He cMe Ge3 HeroBe NpeTXO/IHE CarvIaCHOCTII NPOMEHNTH IC/IaTHOCT, CEJIHILTE H P,

An.b)

TTocebnu (sarpednu, cileyigaanit) fipasHu cuciiles 3al0THTE HHTEpeca NOBEPIHOILA,
Takobe, Hilje TBOPEBIHA MOJIe PHOT 1IpaBa.

Hexui oOmini 0Bor cuctema OIUTH Cy NO3HATH I Y aHTHUKOM [1paBy.

Hamve, y puMcKOM npaBy Giulii cy HO3HATH MoceGHI 0O 3allTHTe HHTepeca
TOBEpIoIa Y ciTydajeBiiMa oTybera Ha LITeTy NoBepiialla, Kaja je Ty>KHIK 0Tybiio ieo
IIMOBHHE y HaMepii 1a OLUTETH NoBepuona (alienatio in fraudem creditorum): y Knacud-
HOM mepHofy TyKGa actio rescissoria, Takobe 1 nopahaj y npebanmse crame restifutio
in integrum, a 'y JycTHHIjaHOBOM IpaBy noceOHa nobGojHa Tyzk0a y Kopucr Tpeher actio
Pauliana, 3atiM KpurepiijyM "bona fides” y cuctenmy OOMIraIiioHOr 11pasa I JIp.

Y caBpeMeHIM YCIOBIMA, CICXKEHH OHOCH Y NpHBPE/H, CTBapajy i TakBe CHTya-
1Hje y KojiMa ce YTpoKaBajy i IoBpebyjy HHTepecH HOBepHOold, HapylllaBa paBHOTEXKa
EETOBIX I HHTepeca JIy’KHIKa, H TO pajiihaMa Y KHIKa, Koje ce, alPHOPHO H Je[[HO3-
HaYHO, He MOT'y KBanhIKOBATH Kao IOCTYTIIH CYNPOTHH 3aKOHY 1 YTOBOPY.

36or Tora y npasy nocroje noceGHa Mpasiiia KOjiMa ce IITITe HHTepecH MOBepH-
nara y cuTyalijama, Kafa y>KHHK Hilje y CTaly NOTIYHE If TpajHe HHCONBEHTHOCTH,
HHTH Ce NOHAIIa CYIPOTHO 3aKOHY H YTOBOPY ajll CBAKaKO HENOLUTEHO.

Ckyn OBHX DpaBiiia NpefcTanba iloceOHu (eanpednu, clieytyaaniy) UpaeHu cu-
clllexm 3aLITHTE HHTEpECca MOBEPHOIa, KOjH Ce YeCTO Y 3eM/baMa aHIVIoaMepHYKOT paB-
HOT CHCTEMa Ha3lBa MUHUMAAHIL CKYIT [ipasiLa 3aluliiudile whillepeca liogepuoud.

Opaj cicTeM cafipKaH je y oce OHIM 3aKOHIMa, Hajuelrhe Y 3aKOHHMa O NoOHjaky
NpaBHEX pajEbii Ty>KHHKa BaH creyaja (Hemauka, Aycrpija, 4 jIp.) HIH y HoceGHOM 3a-
KOHY H CTaHOBHIITIMa CYJICKE [IpaKce y 3eM/baMa aHIJIOaMepHUKOT IIPaBHOT clcTeMa
(manp. y CAJL y JeHOOGpa3HOM 3aKOHY O npeBapHOM mperocy Y ®PIIA u cyfickoj
TIpaKCH ) HIIH Y APYTHM 33aKOHHMA, Kao Hallp. y HallieM [IpaBy [paBiiia o no0jamby IyxK-
HUKOBHX PaBHHX pafH-i BaH CTeYaja cajipKaHa cy y uiadosima 280.-285. 3akosa 0 00-
JOTalliOHHM OfHOcHMa 13 1978, 3ariM y 1IpaBiuniMa O OJICOBOPHOCTH 3a obaBnese

1. REBRO, K., Rimske pravo, 1980, 5. 201-202.
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npegyseha 13 unana 53. i OpaBHIHMa O IPHBHJY IpaBHe JITYHOCTH pejy3eha 13 WiaHa
54. 3akoHa 0 npeysehinma 13 1996, inn y rpabascKiM 3aKOHHIMA Kao MITO je TO y
npasy Yeurxke 11 Crnopauke, AT/

Osaj npaBHIi CHCTEM 3alIITHTE HHTEpeca NOBEPHOIA je, 3a1paBo, H3Pa3 KOMIPOMII-
ca mamehy:

- Ha4eJsIa HeOr paHITueHe [TyZKHIKOBE OJIFOBOPHOCTH HEMOKYITHOM HMOBITHOM 34 CBO-
je oGaBe3e, Te HaUe1a H,EMOBE OrPaHIYeHe OJTOBOPHOCTH 3a 06aBe3e npefyseha, Ipexo
Kora cTynay yroBopHe i 0G/IHIalHOHE O/THOCE Ha TPAKIIITY, Ca jejIHe CTPaHeE I

- Hauena ciiobofie pacionarama HMOBIHE Kao 00/IiKa Hauesla ayTOHOMITje BOTbe, ca
ApyTE CTpaHe.

Osaj komipomic H3dehy HaBe[eHIX Hauesa, HHCTPYMEHTAMI3Yje ce Y BIIY J0-
HyUITala MOryhHOCTH H3Y3¢THOT Melllaka TpehiX Niilla NOBepILIala, pajiy 3aUITiTe
IHXOBIX HHTEpECa, y 00IHralloHe O/IHOCE HACTANe H3 MPABHIIX HOCJIOBA Y KOjiiMa OHIl
HHCY YuecHHIN (13y3eTaK OJl IpIHIIma pes infer alios acta).

HarnMe, mpaBo jony1irra, Kao H3y3eTak off Hauela PelaTHBHOCTH OOMHTAIOHI
OJIHOCa 11 Hayesla HMOBHHEKCE CaMOCTAJIHOCTH H CAMOCTalTHE HMOBHHECKE OJTOBOPHO-
CTH npefty3eha Kao npaBHOT NMH1la, dpaso Hosepuoya:

- la ce yMellla y Iy>KHHKOBE NpaBHe pajisbhe nodnjajyhil X y MepH Koja je HeoIlXoj-
Ha pajii OCTBapea HherOBHX HHTepecd, Kao it

- [1a H3[Ie[CTBYje Off Cafia, 1a 0Baj CBOjOM OJUTYKOM yYMECTO ITHCOJIBEHTHOT [y KHIK4
npefyseha, Ha iahame o0GaBeke CKPHBEHOT, COJIBEHTHOL BJIacHIKa npety3eha npas-
HOT [y>KHIKA, a/lH IPAaBHO OJIBOjeHOr off npefyseha, npoGatajyhn TuMe Beo npabHe
JITYHOCTH npefyseha.

Y HaBeJICHIM CJTyyajeBHMa, pajiil e O IPEBEHTIBHIM 3aKOHCKHM MEpaMa 3alITHTe
HHTEpeca MOBEPHOLA Ca PETPOAKTHBHHM [IC)CTBOM, Ulije Npey3iiMame y MpaBy He
npejicTaRba UpaBILio, Beh H3y3eTak, Koji ce OMyITa y OGAHKY OrpaHiraBama ojipe-
berux TeMebHIX Havesa, Ha KOjiiMa NO4nBajy OGANIAMNORN OJHOCH, ai i KOHIET
pejty3eha, Kao caMOCTAIHOT T1PaBHOT JIIIA.

Cae ce TO UHHH, y KPajib0j JHHIjI, Pajlli yCIOCTaRbakba PaBHOTEXE HHTEpPECa 10-
BepHOIIA Ii IIHTepeca Ty KHIKA.

II1. MToGujame Ay)KHHKOBHX NMPAaBHHX pajibH BaH cTeyaja

Haxne, tpew OGNNK NPEBEHTHBHIX MO0CeGHIX 3aKOHCKIX Mepa IIPOTHB [Iy>KHIKA,
jecTe moOHjame Ty>XHHKOBHX HPaBHIX pa/libli BaH CTevaja, KAo I HeKa JIpyTa HOBEpHO-
ueBa pasa (Halp. NpaBo 3ajipKaBakba CTBAPH Ty>KHIKA I 11p.).

Osgaj BHJ| 3aLITHTE HOBCPHOLA OJJHOCH Ce Ha paBaH pacnonaraksa, 6e3 003upa, j1a
JIH CYy H3BPLICHA H>CCOBOM MaTepljaJHOM M IPOLECHOM, aKTHEHOM HJIH HacHBHOM
IIPAaBHOM PajlhOM.

Pap ce 0 T38. iobojroj tityxcbu actio Pauliona y UIipeM CMICITY, OJIHOCHO O T3B.
BaHCTEYajHOM HOOHjatby.
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Y Hauem npasy oBaj OO/IIK 3aLUTIITe TOBEpIolla ypeeprola ypeheH je y uraropima 28().-28
3akoHa 0 OOMHrAlHORHM OJIHOCIIMA 13 1978, 1t 3acHIBa ce Ha repMaHCKOM KOHIENTY
1o01jaha IPaBHIX PajibH JIY>KHIKA, KOJH je caBpeMeHIji off (ppaHIlycKor (IaTHHCKOT)
KOHIENT4, KOji Ce HaJloBe3yje Ha KJIaCHYHI KOHIENT NayJijaHcKe TyKOe H3 pHMCKOT
npasa.’

3a pasiKy ol IPETXOJHOT CHCTeMa nodijama Kojit je 610 ypebeH nmpefipaTHiiM
3akOHOM 0 NOOIjaby NPaBHHX flefla H3BaH cTevaja 03 1931. Koji ce HHCHHpICao ay-
CTPHICKIIM MOOOJHIM CHCTEMOM, NO3HTIBHO 11paBo NoOHjama cajipki OpojHe HOBIHE
KOje 3Haue Halpeak y 0Boj 00macTii. 3aKoH 0 00MralHoH M OfiHocIMa 113 1978. je nH-
CTHTYT 100Hjamba H3BaH CTeYaja 3HATHO YIPOCTHO, HEroBY MPIMEHY 01aKIIao, POLIH-
puo ijejy nodujama 06jeKTHBH3IPAO U BeH HHAUBIYaTHCTHYKI KOHUEIT Ipoy0Iio.

OruTe NpeTHOCTAaBKE 3a NPHMEHY 0BOT 00MIKa NpaBHe 3allTHTe HHTepeca NoBe-
puona y cMucay 4iasa 280. Hape[leHOT 3aK0Ha Cy:

- IIHCOJTBEHTHOCT JIY>KHIKA, KCja ce JIoKasyje I y3IiMa Kao BepoBaTHa Ha OCHOBY
NOTpaXIBaka MOBEPHOla Koje NOCTOjI, Koje je “/IoceNIo 3a neiary”, To 3Hayi, jja
j& H3BPILLHO, H KOje je 0CTaJI0 HEeHaMHIPEHO U3 Iy’KHUKOBE IIMOBHHE H3BPIIHIM IIYTeM Y
TETIOCTH I JISTHMITYHO,

- IpaBHa pajIrba My’KHIKa (aKTHBHA, IIaCHBHA, MaTepHjaIHONpaBHa, IPOLecHa, Te-
peTHa, GecTepeTHA), KOja MOfeKe nobHjamy,

- ourrehere NOBEpHOIA TOM IIPABHOM PaJIHoM JIy’KHIIKa, ycJel Koje je JIOLLIO JI0
HeraTHBHE NPOMEHE Y HMOBHHH JY’KHIKA, T.j. IO HEHOT CMabheha, OJHOCHO HeloBe-
hatba, O[HOCHO J1a je ycJIe/l Be HaMIIpeHe NoBeplona ocyjehero nni oTexado, i ga no-
OHjameM Te IpaBHe pajike NOBepHaal fonasd y Go/bH MaTepHjalmHONpaBHH I1LIH
chopMaTHOTIpaBHH NOJIOXKA],

- no0ijameM Te TIpaBHe pajiHe OMoryhara ce IOBepHOYeBO HaMIIpeHs-e.

TloceGHe npeTnocTaBKe NOGH]aka Cy YIHCHIIUHA CTakha, OCHOBH, pa3no3i noGitja-
Hha KOjH [pejcTaRbajy 4YeTHpH BapHjaHTe paspabeHe TpaJHIIHOHaNHE Iay/iijaHCKe
Ty>K0€e PHMCKOT IIpaBa 1 TO:

- ION103Ha nayijaHcKa Ty:k0a (IpaBHa pafmba TepeTHOT KapaKTepa, KOjy npefy3ii-
Ma JIy>KHHK, HeTOBa cBecT Jja nprkpahyje cBoje nosepone, 3iatme Tpeher mima o 0Boj
CBECTH [y’KHIIKa, IOJi3ak-¢ TYK6€ Y POKy 01 jejJHe TojiiHe Off Ipefly3eTe paje),”)

- KyJIIO3Ha IayJijaHcKa Ty>k0a (IpaBHa pajikha TEPETHOT KapaKTepa Kojy Ipefy-
31Ma TY>KHHK, H3y3eTHO NIOBOJbHA CaJIPUKIIHA [IpaBHe Pafibe 3a IPYTy CTPaHy, HepeoB-
HE OKOJHOCTH HOJ] KOjiMa je 110C40 3aK/byueH, OMUTe IO3HAaTe TELIKe JY>KHHKOBE
AMOBHHCKE [DHIIHKE, HENOCTOjame My>KHOCTH NOBEPHON4 fla floKa3yje MoCTOjame che-

2.  Bumi TOPIIHE, @., Komendiap Cliiewajnoi zaxona, 1934, c. 471-515.
BHU3HEP. B., KomenTap 3akona o obase3nnm (06anranuoniM) ogsocima, 1978, ¢, 1113-1137.
MAPKOBWR, B., HoGujame 13gan credaja, EAtMKNONEH]a HMOBHHCKOT NpaBa i NpaBa yapy-
AeHor paja, 1978, Toum IL, c. 849-865.
BIIATOJEBHWHR. B.. KPYJb, B., KoMenrap 3akona o oGnHranHoniM ofiHocHMa, 1980, Tom [, c.
702-726

3. BIIATOJEBWR, E., KPY/b, B., oii. yuit. ¢. 702-704.

4. Bum cittas 1 waana 281. 3axona o obanzayuotus odnocusMa 1z 1978.
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CTI KOJI Iy’KHHKa [1a OGHjaHIM pacloarakeM HaHOCH IITETY NOBEPHOLHMA, HITI Jia
je To Gu1o O3HATO JIPYToj cTpaHi, Beh Tpeba Jia JoKkaxke 1a j¢ KOJI yUeCHIKa MOCTOjA10
“CKPHR/LEHO HE3HAHE O THM OKOJHOCTIMA”, Tj. He3HaH¢ Kao “Noc/e/lima Ipomy1nTa-
Ha NOTpeCHe Naxme”, nojusame Ty>K0e y poKy Ol je/lHe TOMIHE O IPey3eTe paji-
H)e),s)

- chaMiuTHjapHa naymijaHcKa Ty>k0a (IpaBHa pajiiba TEPETHOT KapakTepa, yuiheHa
jelHOMe Y 3aKORY HaGpojaHiX OMIICKIX CPOJIHIKa [y’KHIKA T3B. “OCyMIbIUCHa pojiGi-
Ha”, familia suspecta, cama no ceGH je WTeTHa 110 TOBEPHOLA, POK 3a MOJIIBAkE TyKGe
je 3 rofiHe ofl laHa pejTy3HMakha pajihe Koja ce nolija ),‘5J

- KBasu-layJijaicka Ty>k0a Koja ce ojHOCH Ha nolHjame GeCIIaTHHX pacona-
ramwa [pe3ay’kKeHor Iy KHIKa (TY>KInall NoBepiviall He MOpa JIOKa3lBaTH 3Hamhe Hil
CKPHR'bEHO He3Hahe yUeCHHKa [10CTa O TOMe, /la Ce OBHM paciolaraleM HaHOCH 1IITe-
Ta MOBEPHOIIIMa, TIPH YeMy Ce OBO PACIO/Iarae If IpaBHa pajiha BP0 LIIPOKO TyMa-
ul, Beh caMo 1a Hilje IPOTeKJIO BHIE O] 3 FOJUIHE Of IaHa Kajla jé OBO paclofararhe
yuIHEeHO. )

ITpaBo Ha noGiijake NOBEPILTALL CTIMME Y TPEHYTKY Kajla ce KyMYTaTHBHO HCIYHE
CBE HABEJIEHE OMIUTE IPETIOCTaBKe NOOHjaba It jejlHa ol noceCHIIX MpeTIocTaBHN (a-
TEPHATHBHO) H OCTBapyje ra TY;KO0M HIIH NPHTOBEPOM MPOTHB Tpeher /Milla yyecHIKa
HJTI KOPHCHIKA 110ca Ca JIy>KHHKOM. [IejcTBO NoGHjaHor Hocia CacToji ¢e V HeroBoj
HEBAKHOCTH (PETPOAKTHBHO]) 1 H3pakaBa ce caMo [peMa NOBEPHOIY TYXKHOIY H TO
00uMY MOTPeGHOM 3a HaMIPEHe HeTOBOT OTPaKIBaka. FIMa peaTiBHE a He anco-
JIyTHH KapakTep, Kao KOJ IOHUIITaja I PYLULbLHBOCTI IIPABHILX OCIOBA.

Hanoxena npasina o noGiijamy Ty>KHIKOBIX OPABEIX Pajibil HMajy KapakTep oil-
wiliux lipasiera MOCEGHOT NPABHOT CHCTEMA 3allTHTE HATEpeca NoBepHona, 6e3 063npa
J1a 71 je OH HJTH Ty>KHHK PU3HYKO e 1l npimpeHi cyGjexr. Kopak gane y paspa-
I OBOT CHCTEMA 3aLITHTE HHTEPeca OBEpHoNa NPHBPIHOL CyGjeKTa peficTarRbajy fo-
cebHa Gpasuaa O BaHCTEUAJHOM NOOHjaky NPaBHIX palbi cy0jeKaTa HeorpaHmUeHe
OATOBOPHOCTIH 3a 00aBese npiyseha cagpkana y wiady 53. crany 4. 3aKoHa 0 npe/Tyse-
hunma 13 1996. u tpaswaa o tpusudy (tipobujarsy) lipasre awnociiu npefyseha cap-
JKaHa y unaHy 54. ICTOr 3aKOHa.

[Mopej omurrer npasiia o noGujamy MyKHIKOBIX NIPaBHIX PajiibH, KOje ce OJIHOCE
i Ha IpHBpejiHe cyOjeKTe cajipKaHor y wiaHoBiMa 280.-285. 3akoHa 0 o6MIralHOHNIM
omHocHMa 13 1978. y unany 53. crasy 4 3akoHa o npefysehiiva 3 1996. cajpxaro je no-
CeGHO NpaBIUIo O NOGHjamy NPaBHIX pajbli cybjeKaTa HeorpaHIeHe OFOBOPHOCTIL:
Y71aHa OpPTa'KOr APYLITBA, KOMIUIEMEHTAPa Y KOMAH/IHTHOM JIPYLITBY I NPEIy3e THIKA,
KOje rnach:

“Pacnonarama Ge3 HaKHa/le HJIH y3 HE3HATHY HAKHATY HMOBIHOM cy0jeKaTa Heo-
rpasiveHe ONOBOPHCOTH MPONHCAHE OBHM 3aKOHOM, BPILICHA Y TIOCHE]IH-E J[Be COMIHE
IIpe CTHIakha CBOKCTBa OBOT cy0OjeKTa, MOry ce no0ujaTi’.

5. Crapl waana 281. 3akona o oGauiaguonus ochocusa us 1978,
6.  BucH ciwae 2 waana 281. 3akona o o6auzayuonum odnocuma uz 1978,
7. Bumu ciidasose 3 u 4 waana 281, 3axona o obanzayuonum oonocusa uz 1978,
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Otuuitie lipettuioctitaske 0BOr 00miKa nobujama Koj npejyseha, Koje Tpeba f1a ce
lcIyHe ¢y: 1) HHCOMBEHTHOCT Ay KHIKa-pefly3eha (OpTadkor JIpylrrsa i KOMaHHTHOT
JIPYLUTBA) KOja NPeTIOCTaRba MOCTOjarse I0BepPHOYEBOT HOTPAKHBaH:a, KOje je focie-
710 I U3BPIIHO, i KOja ce 3aCHIBa Ha HEYCNeNOM NOKYIIajy HAMIpeHha NOTpakKHBatha
IOEEPHOIA Y HEMIHI H3BPLIHIIM IyTEM,

2) WHCOMBEHTHOCT COMIIaPHOT [IY>KHIIKA Cy0jeKTa HeorpaHideHe OJfOBOPHOCTI
(unana OpTauKor JApyLITBa, KOMIIEMEHTApa Y KOMaHIIITHOM JIPYIITBY ), KOja CE 3acHIi-
Ba Ha HEYCTIETIOM MOKYILAjy HaMIPeHa IOTPaKIBaka (0CIENOr, H3BPIIHOT) NOBEPHO-
Ia y NEeMMHH H3 HEroBe HMOBIHe, YKbY4yjyhn I 3ajejiHItuKe NMOBHHE Gpausiix
ApyToBa, ¢ THM [1a H3BPLIHI HAcIOB Tpeba J1a [1acll Ha COMIIapHOT Ty KHITKa.

M3 pasnora eKOHOMIUHOCTI Hilje HEOIXO/HO, Jla MOBEPI/IALL Y CIIyuajy HHCOIBEH-
THOCTH JTy>KHIKa-1pe/iy3eha, oKyIa Hajlipe CBoje NOTPAKIBAH:E, /la HAMIIPH H3 Hero-
BE HMOBHHE I10 KPHTepIjyMy Ho0Iijama HEeroBHX NpaBHIX pajiihll H3BaH CTevaja, jep
HETOBY OJ[NOBOPHOCT MOYIHPY CBOJOM OXroBopHouthy cyGjeKTH HeorpaHIIeHe Ofro-
BOPHOTH, IITO NOBEPHOILY Npy>Ka Behy CHTYPHOCT It e(pIKACHOCT Y OCTBApHBalhy HEr0-
BIIX HHTepeca.

[Nosepnnal, HaKOH HEYCHEINHOT NOKYIIaja HaMHpPeha CBOT JOCHENIOT i H3BPLIHOT
IOTP&KHBaK-a U3 IMOBIHE DpeTy3eha rIaBHOT Ty2KHIKA, a, TaKobe, i HeyCNeNor NOKy-
Iaja HaMHIpeHa TOr NOTPaKIBamka I3 IIMOBIHE HerOBOT UilaHa Cy(jeKTa HeorpaHii-
YE€HE OJITOBOPHOCTH (COMHIAPHOT JIy>KHIKa ), MOJKE I00I1jaTH pacrosiarara OBOT 4/IaHa,
Y MepH Koja je noTpeGHa pajiil HCIYH:eHha HeroBOr NOTPaXKIBakha y LEMHHH 110 noce6-
HOM OPaBHOM OCHOBY LIHTHPAaHOM 13 CTaBa 4 4aHa 53. 3akoHa o npejysehima.

IToBepual cTiye 11paBo Ha NOOHjaH:e, 4KO ce KYMYJATIBHO HCITyHe HaBejleHe Oll-
1LIITe IPETOOCTABKE, 1 ilocebne lipelilliocliaske (wiuberuna clilarsa):

1) na je y nuTany pacnonarame 6e3 HakHafie I Y3 He3HaTHY HaKHaJly HMOBHHOM
cy0jeKTa HeOTpaHITue e OITOBOPHOCTII,

2) iia je BPLICHO Y HOC/IEIHE [JBE FOJIIHE IIpe CTHIlaka CBOCTBa OBOT cy0jeKTa.

[Tosepiinar, a 61 ycneo ca CBOjHM 3aXTeBOM, Tpeba [ia [IoKake HCIyHeHOCT OIl-
LITHX 1 HOCEOHIIX NPEeTIOCTaBKIL, OJJHOCHO YC/IOBa.

ITacHBHO JErHTHMICAHIl Y CHOPY O HOGIjaky Y OBOM CITyuajy Cy JIHIia ca KojHMa
I Y YHjy KOPHCT je cyGjexil Heozpariere 002080 prociiiu (110 HallEM MHIIUBEHY OH
je camo “cyncmmjapan jeman’™), i To unaH oprauKor JPYIITBA, M KOMILIEMEHTAp
KOJI KOMaHUTHOT [IpYLITB4 @ He IVIaBHI JIy>KHHK Tpefy3ehe), npefy3eo pacnonarambe
0e3 HaKHajle W Y3 He3HATHY HaKHajly, OJJHOCHO HIIXOBH YHIBEP3alHH IIPaBHH CyKIle-
copi (Hanp. HacJe/IHII JIia, Ipey3iMaTerbil IMOBIHE IPABHOT JIHIA Y CITydajy Hhero-
Be JIHKBHJAllHje If CJI.) H CHHTYJIapHII cyKllecopli Tpeher mimia (Kymi, TOKAOHOMPIMILIT
uap.).

Ha ocHOBY aHammze noceOHIX ycnopa nodHjama 13 crasa 4 unana 53. 3akoHa o
npefy3ehuMa 13 1996, npon3naasi fla OHI IpefcTaRbajy KOMOHHAIH]y eleMeHara:

8. O coaudapnoj ooiosopnociit koo Hpedyselis, youwine, ykmywyjyhu u wianosa opftiaiko?
Opywiiiea u kKomilaemeniiiapa y kemanouitinos opywiney eudu BACHBEBHTE, M., op. cit, ¢
220-221
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a) KBasy-nayJmjaHcke noGojHe Ty:K0e 13 crasa 3 unada 281. 3aKoHa 0 O6HraIio-
HHM OfTHOCHMA (KOja ce OfIHOCH Ha No0Hjare GecIIaTHIIX pacloiarama, Ije ce He Mopa
JIOKA3MBATH HH 3Hake, Hil CKDHR/LEHO HE3HaHe, Hif KOJl Iy’KHIIKa, Hil KOoj Tpeher mima
Y OKOJIHOCTH, [Ia Ce THM PacrojiaraleM HaHOCH IITeTa MOBEPHOIINMa ), 1 IIpinveca

0) KyJno3He naymijaHcke robojHe Ty:k0e 113 crasa 1 unana 281. neror 3akoHa, Ko-
ja ce OJTHOCH Ha TepeTHA paclioflaraka | Ijie NOoBepIvIall He MOXe IOKa3HBATH AKTHBHH
cyGjeKTHBHI KPHTEePHjyM KOJ Ty>KHIKa i1 Tpeher mia (T.). IoCTojame CBeCTH KOfl yye-
CHIIKa [la ce NOOHjaHIM PacTloNaramheM HAHOCH LITeTa NOBEPHOIY Y OGIIKY HIXOBOT
“3Hatba”), Beh je JOBOBLHO JOKA3aTH “CKPHR/bEHO HE3HaME™ 32 Te OKOMHOCT). )

Y npakcu he GHTH ciopoBa y TyMademy (opMynalje “pacnonaramba y3 HE3HATHY
HakHajy...” (1a 7 Cy y MUTamby TEPETHH W JOGPOUIHI IPaBHH TOC/IOBI, 1IT4 je TO
pacnonarame “y3 He3HaTHY HakHajy''). CMaTpamo, [la Cy y MiTay, HIaK, TEPETHH a He
[o0pOYIHI [TpaBHH nocnoBH. MebyTiM, 3aK0HO/IaBall je OBAKBa paclioNarama y CHCTe-
My NpaBa noOHjarma, HIlaK, HHANPEKTHO, MOJBEO MO PeXKHM J00POYHHIX IPABHIX 110-
CJIOBa, I THME OJIaKlla0 YCJI0BE 3a HIHXOBO M0GHjame (He MOpa ce I0Ka3HBaTH CBECT
y4YecHHKa Moca 0 omrrehery NOBEpiIaa THM IIPaBHIM OCJIOM), ¢ THM J1a KpHTEpH-
jYM 3a OBaKBO HHIXOBO KBanuKoBame (“y3 He3HATHY HAKHaNy ') OCTaje 1 lahe Heja-
caH.

Ha ocHoBy nssete agamise craBa 4 wiana 53. 3akoHa o npemysehnma 3 1996 u
onpentu 4naHosa 280.-285. 3akoHa 0 OOMITAIIOHIM OffHOCIMa 113 1978, mpomsiiasi
fla je y 3akoHy o npefy3ehima:

1) KoHCcTHTYHCAH HlocebHu cuctiien IpaBa BaHCTeYajHOr NOGHjamka KOji Ce CIPOBO-
JU1 HaJl IMOBHHOM [y>KHHKa-(pH3HYKOT JHIa (HenpHBpeIHOT cyGjeKTa), ami ca ofpehe-
HHM CTaTYCHOIPABHIM CBOKCTBIMa, Y OJHOCY Ha ofituliiu cuclides 1IpaBa BaHCTEYajHOT
noGHjala YCTaHORLEH y 3aKOHY O OGMNTAINORIM OIHOCHMA, KOjiI ce OJTHOCH Ha JIyXK-
HIIKa yonuure (IpHBPE/IHOT It HENPHBPEHOT cybjeKTa),

2) noceOHN CHCTEM paBa BaHCTEYajHOT NOOMHjaka OJHOCH C& Ha JIyKHHKA KOJH HM4
JIBE CTATyCHONpaBHE OCOOHHE: ipey, OH Hilje TTaBHII MY KHIIK, Beh J[y>KHIIK JIpYTOT pefa,
0 HallleM MHUUBEbY CYNCHIHjapHI IY:KHHK (CYICHIIjapHI jeMall), Opy2y, OH ymasi
Kao0 MEPCOHANTHN €JIEMEHT Y CYNICTPAT NpaBHE JITYHOCTH Ipefy3eha, Kao NpaBHOT THlja
1 K40 TJIaBHOT JTy’KHIKa Y O[IHOCY Ha MOBEPHONA, Yilje OTpaKHBakhe ce HaMIIpyje,

3) noGujajy ce rpabanckonpapHa pacnonarata 6e3 HakHajIe JUIH Y3 HE3HATHY HaK-
Hajry npey3era ofl CTpaHe OBOT [Iy>KHIKa, @ Y by HaMliperwha NOBepHOYeBOr MOoTpa-
KIBaka MpeMa TIaBHOM JIy>KHIIKY IpHBpe[HOM cyOjekTy mnpefysehy (opraukom 1
KOMaHIHTHOM JApPYUITBY ),

4) noceGHH CHCTEM 11paBa BaHCTEYajHOT 110011jakba Y CBOj OCHOBII HMa KOHIEIT CyTI-
CH/IjapHe OJICOBOPHOCTH KOJH je MO CBOjOj (IPAaBHO] IPHPOAH CYNCHHjaPHO jeMCTBO,
IITO 3HAYH, [1a OATOBOPHOCT CyOjeKTa HeorpaHirieHe OfOBOPHOCTH (W/IaHa OpPTavKOr
JIPYLITBA H KOMILIEMEHTAPa y KOMAHUITHOM JIPYIITBY) TpeGa TyMayHnTH Kao OJroBOp-

9. Y caywajy konkpeiine hopayaanuje “paciionraiare y3 HEIHAIGRY HAKHAY " U3 ciltaea 4 yaaua
53. 3akona o tipedyaehuma ua 1996 kputliepujym “ckpuspeno Hesnarse " lipedciias.va neyvobi-
Yajena OKOAKOCIE OO KOJOM je ipadhu HOCao JAKbYHEH a [Ho je V3 He3HaiHY Haknady ",
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HOCT CYICHJIHjapHOT jeMIla, i OHa je YBEK aKIeCOpHEe NPHpOfIe, If 3aBIIPHPOJIE, I 3aBICH Off ¢
[7IaBHOT Iy>KHIIK4 HaBejieHor npeyseha. Haitie expararse, 1a HeOrpaHIIeHy COMyiap-

HY OTOBOPHOCT Y/IAHOBA OPTAYKOT JAPYIUTBA I KOMIUIEMEHTapa Y KOMAHJHTHOM
ApYLITBY TpebGa TYMAaulTH Kao CYNCIIHjapHY OJIFOBOPHOCT, 34CHHBAMO Ha KOHICITY
TPABHOT NONOXKaja OBHX lpeTy3eha Kao NpaBHIIX /i@, YHji TeMe b JIHE HIXO0Ba [IMO-

BIHCKA CAMOCTAJIHOT Il CaMOCTallHa HMOBIHCKA OJIFOBOPHOCT 3a npeysere ofaBese y
MIPAaBHOM npoueﬂ,‘,

Y ToM eMucy, H 0Baj noceOHI CHCTEM TIpaBa BaHCTeHajHOT No0Hjalka MOXE fla ce
IPIMEHH, CaMo aKo je 0e3 ycnexa HOKYIUAHO HaMiiperwe NOTpaKiBakha MoBepHola Ha
3BPLIHI HAYIH 3 IMOBIHE Npefy3eha-TaBHOT J1y>KHITKa, @ OH/Ia I IIMOBIHE H:eTOBOT
YyJaHa Kao CyTICIUIjapHOT jemila. To 3Haul, jia O 0Baj 4laH MOrao y jiBa cily4aja nera-
hu npurosop beneficium excussionis wau tipuzoeop beneficium ordinis: y upBoM, aKo 1pe
HaMIpea Ha BelroBOj HMOBHHH, Hifje IOKYIIAHO HaMlpeHe TpaKOHHE NOBEpPHONa H3-
BPLIHIM IyTeM Ha HMOBHHN Npey3eha (rnaBHOT y2KHIKA), Il ¥ APYTOM, aKO Ipe NpH-
MeHe MoceCHOr BaHCTeUajHOT HoOHjama Hajl HeroBOM HMOBIHOM, Hifje MOKYLIAHO
HaMIpembe TPaKOIHE NOBEpHoNa H3 HeroBe HMOBIHE Ha I3BPLUIHI HaYIH.

CMarpamo, Ja oBe nplrosope He G Morao icrahii ako npe HaMiipera 03 Hberose
HMOBHHE, HIlje IOKYIIaHO I BAHCTEUajHO NoOHjamke IPABHIIX pajibi Hperyseha y cmi-
CJTy OIMITHX [IpaBiiia 13 3aKoHa 0 oOINTaIoOHHM ofHOoCHMa 113 1978, 360r Tora, 1rro je
ped o npegysehiiva rjie cy eneMeHTH infuifu personae HHTEH3UBHIL, 300T Uera ¢y BIXo-
BIi 2JIAHOBH, OJJHOCHO KOMILIEMEHTAPH jaue HHTerpHCaHH Kao NEPCOHATHH eleMEeHTI y
CYTICTpaT NpaBHe JYHOCTH OBHX Ipey3eha Kao NpaBHIX /IMla, a TIME BHIIE YKbyde-
HH H Y OpPraHi30Bam:¢ HIXOBE OITOBOPHOCTH IpeMa TpehiM mmimna (Kojy y cMuciy 3a-
KOHa NOIYIIPY COINCTBEHOM HEOTPaHITYeHOM COMIIaPHOM OfrOBOpHOIIHhY ).

5) IToce ORI 1 OIMUTH CHCTEM NIPaBa BAHCTEYAJHOT NOOIjakba Y HallleM IPHBPEHOM
IIpaBy ce He HCK/bYUYje, Beh fomymyjy. Oba cncTema CTOje NOBEPHOILY Ha pacloNaramy
P4l 3alITHTE HEeroBHX HHTepeca KOjl ApyLITaBa JIila, oK KOJ pyllTaBa Kannrana,
MOZKe OIPHMEHITH CaMO OILIITH CHCTeM IpaBa BAaHCTEYajHOT NObIjama.

Y amepluKOM TPrOBIIHCKOM IIPaBy € MO3MBOM Ha OOKIUpLAHY © Hpasuunoj iloope-
berociuu yHTEpeca Ty KHIKA HHTEpeCHMa MOBEpHONa, OTHIILIO Ce abe Y TyMadeHwy
IIPETIOCTaBKH 3a NMolOHjame NMpaBHNX palibll Y>KHIKa BaH cTevaja. Haine, fokasi-
Bak:€ HCO/IBEHTHOCTH [Iy>KHIIKa 1i OJICYCTBA paBiyHe NPOTHBHAKHAJIE Hilje HEOIXOHO
y CIy4ajy Kafia je Ty>KHHK OPeHOC H3BPIIHO .11 00aBe3y Npey3eo0 ca CTBPHOM HaMEPOM,
Jla OTeXKa OVIOKY WIH IpOHeBepH Iahere cafalrbiuM 1win OyayhiM DOBepHOIIMa,
3aTO IITO Cy OBE pajiH2 IpeBapHe. !

Y 4ellKOM If CJIOBAYKOM TPrOBHHCKOM IIpaBy IIpaBila paBa BaHCTEYajHOT 00~
jama Cy jefIHHCTBEHO OPraHif30BaHa, i IPHMeRYjy ce Kako Ha ofjHoce i3Mehy pusnuKix
JIHIla TaKO H Ha ofiHoce H3Meby npuBpe/Hix cy6jeKara i cajipkaHa cy y naparpady 42a
I'pabanckor 3akoHiKa i13 1964, Koji je KacHiije BHIIle IyTa HOBeJHpaH. Y IpaBumMa OBIX
3eMa’ba YCBOJEH je FePMAHCKi KOHIENT NpaBa No0ljama.

Jlaxne, cucTeM IpaBa BaHCTEYajHOT NOGIjamka Kao noceGHN 001K 3alTiTe HHTe-
peca NOBEpHONa, yKasyje, ia npefy3ehe Ty KHIK y CBOJIM HMOBHHCKOIIPABHIM PacIio-
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JNaramliMa, Koje ITHCTpYMEeHTaNII3y je IPaBHIM paiibaMa Hifje ancoayTHo ciobofas. OH
y TOME MOpa /1a ce NpHjpKaBa ciefiehix Hauena:

1) naveaa tpuopwiiietita obasesa caojiwx Hosepuaai, i

2) Haveaa jednaroctiu fiosepuaaiy.

Y cBOJHM HMOBHHCKONPABHIM pacliofaramiMa TyKHHK MOpa [IpeHOCT 1aTH CBO-
JUM T3B. 3aKOHCKIM 00aBe3aMa y LIIpeM CMIHCIY, Kao IUTO cy yoOHYajeHa 3aKOHCKa,
YTOBOPHA NOTpakKiBakha H3 CTaHJdp/IHIIX yIC BOpa, IOTpaKIBaka olTeheHnx cyGjeka-
Ta i3 JIe/iKara i 1. Tek H3a OBIX NOTPaXIBatha [I01a3e HHTepecH TyKHIKa I Herose
[IOPOJIHIIE, B-ErOBHX [pHjaTesba, aKIHOHapa I APYTHX JIHYHO 3aHTePeCcOBAHIIX CTpaHa.

Y OKBHpY Havena lpuopuitieiiia obasesa losepiaaia, Ty>KHIK Tpeba [1a ce MpIjp-
KaBa Haveaa jeOnaxoctin y HaMupewy nopepunana par conditio creditorum. Haueno
JEMHAKOCTH MOBEPIIAlla HMa [IBe CTpaHe: PBY, YKOMIKO je [Iy’XHIK HHCONBEHTaH, HiH
he To yckopo nocTary a THME HecliocoGaH f1a y He/HHI HaMHpII CBOje IOBEpHoLE, OHfIa
ce MOpa y3ApKaTH o] pedbeplipaka jeTHOT O] HHX.

W1 0GpHYyTO, HCTO MPaBHJIO BayKH i 3a IIOBEPIOIE: If OHH Ce MOP&]y Y3IpPKaTH Off HH-
CHCTIPaH:a [1a HEKO Off BiiX 00Hje IIPHBIICITICaHI ONOXKaj.

Ogaj oGmik noceGHe 3alITHTE HHTEpeca IIOBEpHONa HapouNTo ce paspabyje, ex-
CTEH3HUBHO TyMauH y IOCJIOBHOJ H CYJICKO] IipaKcH, 3akoHonascTBy CAJL it Bemike Bpu-
TaHije.

IV. IIpoGujame npapre THUHOCTH npeay3eha Kao 00/AHK 3a1THTE
HHTepeca noBepHoLa

Hpyri o0/iK NpeBeHTHBHIX Mepa NoceGHOT MPABHOT CICTEMa 3alITHTE HHTepeca
IIOBEPHOLA OpPraHisyje 3allTHTY HHTepeca MoBepilalia npedyseha Ha Taj HAYNH, LITO
1M 00e30ebhyje HaMHpere HIXOBIX NOTPaXIBakha [IpeMa IY>KHUKY npeay3ehy ca cBoj-
CTBOM IIPABHOT JIHIA H3 JIHYHE HMOBIHHE H-CTOBIX BIacHIKa, 6e3 0031pa Ha NpPaBIvIo 0
HHXOBOM OrpaHHYEHOM jeMCTBY 3a 00aBe3e npefy3cha i HauyeI0 CaMOCTANHOCTH IIpe-
my3eha Kao IpaBHOT JIHna.

10. IMaparpady 7. YQLIA Zaacu: "[lpenac usspiuen ca Hamepos iipoxesepe

CBakH npeHOC H3BPLUEH H CBaKa obaBe3a Npey3eTa ca CTBAPHOM HaMmepoMm (3a pasiHky on
HaMepe OpeTHOCTaB/beHe ¥ 3aKOHY) /1a ce 32KOUH, O[VIOXKH HIH DPOReBepH niaahatke 0OCTOje-
hiM 11 Gynuhim noBepHOIMa, je DpeBapaH Kako y oGHocy Ha noctojehe. Tako iy ofiHocy Ha
Gynyhe nosepuone”. C M y Be3n Buau Kay3y Sheffit versus Koff y kojoj je 3ayzeTo cranosiiTe
ha je NoKa3iBalhe HHCOIBEHTHOCTH W HENOCTOjaiba NpaBHyYyHEe NPOTHBBPEAHOCTH HHje Heom-
XOMIHO y CMHCiy naparpacha 7. opor 3akona (Bpxosuu cyn apskase New York, 1953). Ctim y Bean
TpeGa pa3/iIKoBaTH “peBapHO pacnonarame” i “npedepipano pacnoaaramwe” gyxuika. [pso
je yBeK HeMOpaiHo, a THMe i BE3aKOHNTO, IOK je Ipyro “HeBHAO™ W Baxkehe, ociM axo ce WipH-
YHTO KpLIH 3aKOH.
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Osaj cHCTeM 3allITHTE HHTEpeca NOBEPHOIlA HACTAO je Y Cy[CKO] IIPAKCH 1 IPABHOj
TEOpHjji 3eMasba aHII0AMEPHIKOT PABHOT cHcTeMa (common law),'Y kachuje ce npo-
LIHPHO 1 Ha 3eMbe civil law cucTeMa, yKbyuvjyhn i Haty.

HurcTuTyT npo0Hjara npasHe JITYHOCTH pefly3eha Kao NpaBHOT JIHIa KOMIJIEK-
CHO je ypebeH y HameM npay y 3akony o npeysehiiva i3 1996. Hamme y uiany 54. 3a-
KOHa yTBpbyje ce fa BiacHHIN npefyseha (OCHIBaul, YWIAHOBH M aKIIOHAPI), Te
HETOBH MeHallepH (UIaHOBH ylpaBe H H3BpIIHOr offopa AUpeKTOpa) OfroBapajy 3a
o0asese nmpeflyseha HEeToKyIHOM CBOjOM HMOBHHOM, aKo Cy:

1) npenysehe 3noynorpednmi ga 61 NOCTHIVI INLUB KOJH je 3a BIX 3a0pameH;

2) npepy3sehe 3n0ynoTpebmi 1a 61 OLUTETIUIH CBOjE IOBEPHOLIE;

3) CYIPOTHO NPOTIICIIMA, NOCTYTIAH CY HMOBHHOM Ipeiy3eha Kao jla je y IHramy
HHXOBA HMOBHHA;

4) cMam U HMOBHHY TIpeffy3eha y cBOjy KOPICT 11/ y KOPHCT ApYTOr JIa, a 3Ha-
JUi CY HJIH Cy MOpaJIil 3HaTH fla npery3ehe Hehe OHTH y cTamy [Ja H3MHPIH CBOje 00aBese
1pesa TpehHM JIHIIMa.

Y npsa iBa ciryyaja noBepHoll Tpeba fa lokaxky 3noynorpely npenyseha u yome-
PSHOCT Te 3710ynoTpele Ha IMOoCTH3ame 3a0pareHOor Iba, OJHOCHO HIXOBO omITehe-
Bbe, a y TpeheM cayyajy npoTHBOpaBHO NOCTYName ca HMOBHHOM npedyseha Koje
JIOBOMH IO “Melllarkha” IMOBHHE Npey3eha It MiYHe IMOBIHE H-eTOBHX BJIACHHKA, OJJHO-
CHO MeHallepa.

Y 4eTBpTOM Clyuajy pajii ce O chelhirdHOM NOceGHOM IpaBiiTy KOje CajpKu It
efleMEeHTE BAHCTEYajHOr NOGHjakha ca HHIUPEKTHIM NPaBHIM JeCTBOM KOMOHHOBaHE
ca eIeMEHTHMA MIPaBiiIa O NpobHjaky IpaBHe THYHOCTH Npefy3eha Kao MpaBHOT JIHIIA.

Hamme, omure npeTmocTaBke 3a IpHMeHy OBOT IIPABILIA CY:

a) HECOJIBEHTHOCT Ipefyseha [yHmKa (HeMoryhHOCT H3Mipera o6aBe3a npema
TpehiIM JTHIMA, IITO NPEeTIOCTaR/ba [1a IIX0Ba OTpaXkIBaka IIOCToje, [1a ¢y fociena
1 H3BpIIHA),

0) mpaBHE pajime BlacHIKa, OJHOCHO MeHallepa npefay3eTe y MocaoBoberby Ipejly-
3eheM Koje cy pesyiaTHpane cMaH-eHeM IIMOBIHe npefy3eha (To cy pacnonararma Ge3
HakHaJle HJIH Y3 He3HaTHY HaKHaJly, jep Cy HeeKBHBATEHTHaA),

1) ourreherse nosepivialia Koje ce Oriefa y CMakhelby IIMOBHHE Ipefy3eha-TyKui-
Ka, a THME [3a3BaH0j HeTOBOj HHCOJBEHTHOCTI,

1) Ty0a 3a npolujame IpaBHe THYHOCTH Ipefy3eha-TyKHIKa J1a oMoryhn Hami-
petse MOTpaKiiBakba HOBEPIUIAlla, T.). 1a IOBEfIE IO YCIeXa y 3alTHTH HBUHXOBIX HHTe-
peca.

INosepmnal-TyXiwran, OCHM OMINTHX, MOpPa Jia JIOK&Xe U MOCTOjame HOCEeGHIX
IPETIOCTABKH 3a Ipo0Hjake IpaBHe MIYHOCTH Npefly3eha-Iy>KHIiKa, a TO Cy:

a) IpaBHH 110CA0 H3Y3eTHO NOBOJLHE cafipkiHe (KOjH je I0BEO 10 CMamkeHa HMOBH-
He, T.j. OHO je J06pOYHHN IUTH TEPETHN Y3 He3HATHY HaKHajly) Y KOPHCT BJIaCHHKA HJIH
MeHallepa, OfIHOCHO ¥ KOPHCT APYTOT JIHIa,

11. Hacranak oge Hieopuje aeayje ce aa wyeany cyocky odayky y kayvau Salomon versus Salomon and
Co.Lid u3 1896. z. Buou BACH/BEBHE, M., oii. i, c. 60.
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0) 3Hame HIH “CKPUB/LEHO He3HaHe™ BIIACHIIKA LTI MEHallepa jla he HIXoBO npe-
mysehe ycsies OBHX IIPABHIIX 1I0CT0BA 3al1acTH Y CTaH:e HHCOJMBEHTHOCTI.

Ha ocHOBY aHami3e OBOT IIpaBiu1a 0 Npo0ijary paBHe JTIHOCTH nperyseha, Mo-
JKEMO 3aKbYUHTH, JIa OHO TIOKa3yje 3HauajHy CIIYHOCT ca paHije OCBET/bEHIM MpaBHi-
JIIMa OmuTer i noceGHOT CICTeMa IpaBa BaHCcTeuajHOTr NoOHjaba.

HamMe, npiMeHOM OBOT IIpaBivia He J0a3M 10 PeIyKOBaH:a MMOBIHCKONPaBHIX
pacrofiarama npeyseha y cramy IHHCONBEHTHOCTH, Beh [0 pemyKoBatha IMOBHHE Hbe-
rOBHX (hH3H UKHX JIiI[d, KOja YifHe [ICPCOHAHII €IEMEHT Y CYIICTPaTy NpaBHe JHUHOCTH
npeay3eha My>KHHKa, YHME Ce IOHOBO YCIIOCTaRba PaBHOTEXKa €KOHOMCKIIX HHTEpeca
0BOT npefy3eha H BErOBIX BJIACHIKA, OTHOCHO MEHaIepa, alll cafia Ha HIXOBY LUTETY.

Jakse, 360r OBHX paclonarama, Koja HMajy eJeMeHTe TPeBapHIX pajiibll, a TIMeE
113a3BaHe [THCOJIBEHTHOCTH Ipelly3eha, I0OIITpaBa ce OIFOBOPHOCT BJIaCHHKA, MeHalle-
pa YUeCHIKa THX pajiH (YKHa ce MPHHINI HIXOBe OTPaHIeHe OITOBOPHOCTIH 33
obasese npemyseha), Koja OHIa MOCTAjy jeMIlt ca HEOTPAHIIEHOM COMIGIaPHOM OJIrO-
BopHouthy 3a oGasese cBor 1pefyseha.

OBH CHOPOBH Y CyJICKO] IPAKCHl 1l IPABHO]j JINTepaTypl HasiBajy ce “tpobadarve
seaa fpedyseha’, wmi “lpobujarse tipasne auunoctiu ipaenoz auya "', nnn "lifting the
veil” 1N IOKTPHHA “‘ckpuseno? lipedyseliinuxa ", Teopnja “lipuepedno? udeHitiidiiettia
Opytuttisa w vaana dpyutiiea " HTf. L

Y cyJcKoj IpakeH I IpaBHO] JITepaTypl 3eMaha conrnon law crictema npobaja-
B¢ Bena npmyseha Hajuelthe ce ofpaznaxe JONATHHM IIPaBHIM NPHHIINIMAE “00k-
{ipuana”, KaO HaAMp. OOKMUPUHOM UHCTIpYMeHiliaanocii, TIpeMa Kojoj npeftysehe
HIje HHIITa p)yTO, Beh HHCTPYMEHT 3a 00aRbame COICTBEHE AeNIaTHOCTI BEroBor
BracHiKa, ') 1w dokiipuion alter ego npema Kojoj je npemy3ehe ApyTo “ja” HeErosor
BJTACHIKA, T.. APYTH B/l H-eFOBOT IIPaBHOT CY0jeKTUBITETA, HAH QOKIUPUHOM UPABLIiHE
tiodpehenoctiit TpeMa Kojoj HHTepecH Iy>KHIKa Mopajy OHTH nojipeheHn HHTepeciMa
IIOBEPHOLIA, OTHOCHO HE CME]y CTajaTH HCIpe]l HhX.

Y TOM cMucy HHCTPYKTIBHA je cyjicKa npakca y CAJL. ITonasehi o KOHKpe THILX
ClOy4ajeBa y IPAKCH, 3ay3eJia je CTAaHOBILITE: Beo npefyseha he ce npobocTH H aKIHo-
HapH KOjil 1IMajy KOHTPOJIHH aKeT aKiiHja THHO he jeMunTH 33 obaBese Apy1UTBa, 4KO
je ApYLITBO ynoTpeG/beHO Kao “wrictipyseniit” wan Kao “aller ego” aKIHOHapa Ml
BJIACHHKA KOJif OJUTY Y]y IIpeBapHO H/IH Ha IPOTHBIIPABHH HavliH. 3a TO ce TpaXe JI0Ka-
31, OCHIM KO MOCPe/IoBahe MyTeM JIPyLITBa Hilje BHJULHBO, O crefiehiiM YHH-eHImaMa:
1) O KOHTPOJIH, OJHOCHO O HOTIYHO] BAACTH Hajl (iHaHCH[aMa, IOCTOBHOM MPAKCOM,
cTparerijoM npefyseha ¢ 063HpOM Ha KOHKPETHY TPAHCAKIjY, TaKO [a OHO Y KOH-
KPETHOM CJTy4ajy Hije HMaIO BIACTHTY CBECT, BObY HJIM r3HCTEHIN]Y; 2) OBY KOHTPO-
ny Tpeba [a TY>KeHH HCKOPNCTH pajii H3BplIeHd [IPOTHBIpPAaBHE pahe, IOBpele

12. Buwe o iiose 3ABEJ, B., Ot fioZaedu na iipagne aushociu n OYP xao lpaska auya.
1976, ¢. 5163. BACHJ/LbEBHTE, M., oii. yua, c. 6061., BAPBEHH, J., Tpioeaqxa opywitea, 1991,
¢ 36., POSNER, R., The Righis of Creditors of Affiliated Corporations, 1976, u dp.

13. Miunbema cHo 0a je 08a QOKMPUHA LIBPIILAG VIUIRAJ U HA KOHWEIT ipasuaa 0 Upusudy
pasne auqrociin y kautes ipagy y waany 54. 3akona o lipedysehuma us 1996,
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3aKOHCKE HJI JIpyTe NO3NTHBHOIPABHE TY>KHOCTI, WJIN Pa/lil HevacHe, HellpaBluHe paji-
e CYTPOTHE 3aKOHCKIM IIPaBIMa TYKIioNa; 3) HaBeJleHa KOHTpoJia i noBpesia o6aBe3a
MOpajy HENOCPE/HO NPOYy3POKOBATH LUTETY IUTH HENPaBHYHI IYOHTAK KOJH CY IPE/IMET
TyxR0e.

Kibyuni KpHTEpHjyM je Jla akuioHapH 11 JIpyTa JIiia Koja KOHTPOJHIITY JIpylii-
TBO, MOTY Jla OJITOBapajy 3a Herose o0asese, aKo Cy 113a3Bali jia OHO H3BPLIH “TipeBapy
HJTI IPOTHIPaBHY pamsy”. 1Y

Y amepiukoM JetHooOpa3sHOM 3aKOHY O ipeBapHoM npenocy (Uniform Fraudulent
Conveyance Act) cajipkana Cy npasiia o oOHjamy npeBapHIIX NpeHoca (pajbii) Iy>K-
HHKa, 0O/l KOjHMa ce MOApa3yMeBajy: pasHa HOBYaHa IUtahama, yCTynamwe NoTpakKIii-
Bama, ocnobabatse of Qyra, Tpancdep, 3aKy, XHIOTeKd Wl 3aJI0Ta MaTepHjaHe i
HeMaTepijaJIHe IMOBHHE, KOHCTHTYIICae TepeTa H Ipey3iMane obaBese.

Y 3akoHy ce TakcaTHBHO HaOpajajy c/TydajeBH IPeBAPHIIX PajibIl Iy>KHHKA: IIPeHOC
ITHCONTBEHTHOT JTy>KHIIKa, IPEHOCH Off CTPaHe Jiilla OBJauheHIX Ha IOCIOBAKbE, IPEHOC
OJ1 CTpaHe JIilla Koje HMa HaMepy J1a ipey3Me o0ase3y, IpeHOC Y VLY NPoHeBepe, Tpe-
HOC HMOBIIHE Ha napTHepa. IIpeBapre pajme yTBpbyjy ce Ha OCHOBY KOMOHHAIHjE KpIi-
TEpHjyMa Hellocillojarka lipasuyne lpoliueHaxnade y IPEHOCY il KpHTEpHjyMa Hamepe
@ipesape TioBepriona. ™)

IIpaso noGujara HMa NOBepIIAll YHje IOTPOKHBAE je JOCIeNO, ali If OHaj viije
noTpaxuBame HHje focneno. [TobujameM pacnonarame ce pefiyKyje Y Mepil IoTpeGHO]
3a HaMIpere MOTPaKIBam:a OBEPHONA.

Cyzcka npakca je IpOIIHpHa NPIHIIIIE IHTHPaHOT 3aKOHA Iy TeM JOKTPIHHE Ipo-
Oafiarba Besa npefy3cha H Ha mpaBHe pajshe Koje Hicy HeBakehe mpeMa KpHTepHjy-
MiIMa H3 OBOT 3aKOHa, aJli HX je IpOIIaciiia 3a pyuvbise 30or npodeplpama jeJHor
NOBEpHOIa Ha IITETY OCTATHX IOBEpILIana.

Hainve, cyicka npakca y CAJ nsrpamiia je T3B. JOKTPHHY fpasicire fodpeleHo-
cliiu y cTeqajHOM IOCTYIKY, Ha OCHOBY KOje HellpaBHYHE pajlihe CTeHajHOr Iy>KHIIKa Y
0OMHKY NPHjaBbeHOT MOTPAKIBakha NOBEPHOIA, KOJi 1iMa, Hajyelrhe, KOHTPOIY Haj
CTeYajHIM JY>KHHKOM, HOojipehyje NOTpaXIBambiMa OCTaINX CTeYajHIX IOBeplUiala,
9HMe Ta CIOpedaBa y CTHIaly IPHBIVIETOBaHOT Nmosioxkaja. Hanp. kafga akunonap ca
KOHTPOJHIIM [IaKE€TOM aKIija MOJHece y cTe4ajHOM MOCTYIIKY 3aXTeB 3a HaKHajly Hel-
cnaheHnx 3apajia o OCHOBY o6arbama (pyHKIIIje MeHallepa, a CyJl yTBpAH ia je H3HOC
3apajle 61O cTBapHO NpeBHCcOKO ofpeheH 1 faje nopehan y nepnofy, Kafa je cnoco6-
HOCT JIpyLUTBa /1a H3MIIpyje o0aBese npema MoBEepHOLIMa [I01Ia Y cyMiby. C NOo3IBOM
Ha HaBeJleHy JIOKTPHHY, CyJI G OJIpe/Iio fla ce OTpaKHBake 3apajie MeHallepa mojipe/i
MOTP@XKBaHIIMa OCTAMIIX NoBepiiala. AKO je ApyLITBO HHCOJBEHTHO, OBaj MeHalep
HHILTa Hehe noﬁnm.lﬁ)

14. Bumi xomeniiap GLENN, G., Fraudulent Conveyances and Preferences, 1940 i kauzu Zaist ver-
sus Olson, (Bpxosnu cyo Connecticul, 1967).

15. Bupu Gapazpach 2. 11. YDA :

16. Buwe HERZOG and ZWEIBEL, The Equitable Subordination of Claims in Bankrupicy, Vand. Law
review., 1961, c. 90-112.
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HokrpiiHa npasiyHe MojipebeHOCTH IpefIcTaRba (PYKINOHATHE eKBIBAICHT 3a-
KOHCKIIM [IPABITIMa IT0OH]ak>a IIPEeBapHIX PajiksIl [Ty KHITKa I3 LITHPaHOT 3aKoHa. [1o-
NIPHHOCH CHIDKaBaWy TPOIIKOBA CTEYAjHOr MOCTYNKA I IUIPEHY N0ba NpPHMEHE
IIPIHIIIE OPABITYHOCTH I IPHOPHTETAa Ha OHE CHTYaIliije KOje HICY MOKpHBEHE 3aKOH-
CKIIM CHCTEMOM NOOH]aH:a.

Cyrncka npakca, IpBeHCTBEHO Yy 3eMbama common law cucrema (Enraeckoj, CALL
1 7p.), @ OHJla i y Oje/THHIM 3eMbaMa civil law cicrema (Hemaukoj, @paniryckoj, ra-
JUHJH 1 JIp.), H3rPAILIA je LIHPOKY FpaHy NpelejleHTHOT [IPABa y j0j OCHOBH ce Hanasl
3ajjaramke MOBEepiala [l HaMmilpe CBOja NOTPaKIBaa 13 MIYHE HMOBHHE BIIACHIKA
npenyseha, Ge3 0631pa Ha OILITE MPABILIO O HeTOBOM OTPaHHYEHOM jeMCTBY 32 00aBe-
3e npenyzeha.

OB cyuajeBit ce y CyACKO] HPAKCH 3eMaba common law cHCTeMa paxmraiTo Ha-
31Bajy, Kao HIp. “alter ego”, “‘unctipymentiia.moctit " Wi camo “lipobadarve eaa iipe-
Oyseha”, a y semmbama civil law crcreMa TeopHja “ckpuseno? iipedysefiimuxa’
(Mramuja), “ipuspednos wdenttiidltetta Opyutusa 1 waanosa Opywiiea” (Hemauka),
“pusuda tipasre awanocian” (Jyrocnasije)'” wr.

3ajejiHiuKa 0co0HHA 3a OBe JOKTPIHE je OfICYCTBO HCTOBETHIIX i OIIITEYCBOjeHIX
CXBaTaha, O/IHOCHO YHH(IIHPAHIX PaBi/ia O OBHM IITamAMa. 3a CBe clTydajese npo-
Oaplamsa Bea npejtyseha y cy/ickoj npaken 3ajefJHIYIKa 0COGIIHA je BHLIE 3a1arame, 1a ce
OCTBApH HaKHa/a IITeTe, HETO J1a ce hOPMYJIILTY HeKa jeJHHCTBeHa MpaBIiia 3a pellia-
BaH:¢ OBIIX CIIOPOBA. 3anpaso, y (okycy cBHX npobajtajyhiix cy/ICKIX CIIOpPOBa i PaBHE
TeopHje Billle Cy lIpeBapHe pajiihe TY»KHIKA If Herose obasese, T.j. KOHCTaTaija, f1a
H-€I0Ba NIpeBapHa pajllbha Hilje HUIITa ApyTo, Beh ofjpa3 cTama HeroBe HHCOMBEHTHO-
cri. [laksie, npekoMepHa Kanuramizaiiija npegyseha Hitje IOBOLHO HHTEH3IBAH Pas-
70T 3a npodHjame Befa npefyseha, Beh je HEOIXOHO Jla Cy NPHCYTHH H MIHIMATHH
€NIEMEHTH 11peBape, OJIHOCHO JIPYTOr 06/IIKa MPOTHBIPAaBHOCTH Y [OHAIIA:Y [Ty KHIKA.
Ha xpajy, oBa ycraHoBa MOpa HMaTH I MITHIIMAJTHII Ka3HeHI Kapakrep, jep 01 y npo-
THBHOM NIpeJICTaBbana “HeyTpasHy ' HHTepBEHII]Y 3a Iy’KHIIKa, KOjy 61l OH MOrao Kao
PEAOBHI eIEMEHT “YKanKy/caTi’ y CBOje NOCNOBakbe, Ha YIITpGO YTPOXKaBama MpaBHe
CHIy PHOCTIL.

Koy oBix cnoposa, Ty>Kinan Tpeda Jia JIoKaxe, 1a je npeysehe Gmwio ynorpebibe-
HO CaMO Kao HocpeOHUK, UHCIUpYseHil, alter ego, ckpusentt {pedy3eliinie HEroBIx
BJIACHHKA 32 00aRbamke HIXOBOT JITYHOT 0CI0Baka, Koje Cy OHII CaK pIui 13a “daca-
ne” ipefyseha Kao npapHOT JiIa. Y OBe pajlibe crafajy: c1ydajeBi HellpiMepere (Mak-
CHMATHE M MIHIMATHE) HIH NpeBapHe KallTalsanije, Mellame JITHe HMOBHHE
BIIacHIIKa npefy3eha ca nMoBIHOM npetyseha, ynorpebe npefyseha pagn HoxpiBama
HE3aKOHHTHX PaJIHbIl BherOBIX BJIACHIKA, I /IpyTe HENOUITeHe pajiHhe BIACHIKa Mpejy-
seha. Y cBHM OBIM ClydajeBliMa Yy KOjiiMa ce pajiit 0 31oynorpe6u npeayseha Kao npas-
HOT JIHIIA Y HEO3BObEHE CBPXE, H HA pasHe HeJlo3BO/beHE HavliHe, CyJicKa IpaKca, Mo

17. Bumn WORMSER, I, Disregard of the Corporate Fiction and Allied Corporation Problems, 1927
KRENDL&KRENDL, Piercing the Corporate Veil: Focusing the Inquiry, 1978; POSNER, R.
Comment, The Alter Ego Doctrine: Alternative Challenges 1o the Corporate Form, 1982.
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NPaBILTy, HE IPIXBATA [1PHHIHIT OTPaHINEHOT JEMCTBa BacHIKa 3a o0aBese npenyseha,
MPHHIHI CAMOCTATHOCTH Npeftyseha Kao MpaBHOT JIHIA, HPHHIPIT HMOBIHCKE CaMo-
CTa/JHOCTH Npey3eha H BEeroBe caMOCTaMHE HMOBHHCKE OINOBOPHOCTH, I 34 HErOBE
o6aBese MPOrVIAliaBa OATOBOPHIIM H:ETOBOT BJIACHNKA, HAKO j¢ OH MPABHO OJIBOJeH, ca-
MOCTa/laH y OJIHOCY Ha npefty3ehe. YiHil To Tako urro “iiodiie seo” popmarse cTpyK-
Type 1pefy3eha Kao NpaBHOT JIIIIA, TAKO J1a BeroB CYNCTPAT (WikbEHIUHO CTakhe: LY/l
I HMOBHHA) OCTaje “orobeH” T.j. 6e3 InalTa npaBHe JHYHOCTI, If IEPCOHATHN ele-
MEHT Y H:-€TOBOM CYICTATY, T.j. BlacKuKe npefyseha, I 1 MeHayepe npormanasa of-
TOBOPHHM 3a Beroe o0aBese, yMecTo camor npefyselia Kao camocraimor cyGjexra y

npasy.'
3aKk/by4Ha pasMaTpama

Hapepenn o0aunun ommnrer, pegoBHOr 1 noceGHO, BAHPEJHOT IIPABHOT CHCTeMa
3al0THTe HHTEpeCa IOBEPHONA, NPEeJIcTaRbajy KOXepeHTaH 30p MPaBHIX NPHHIHNa
KOjiMa Ty>KHHK TpeOa f1a ce pyKOBOJI Y CBOM NOHAIIaky Npema rosepnory. Popmyimi-
Carbe NPEI3HIX NOCeOHIX 3aKOHCKIIX IPaBIia, Koja, C II031BOM Ha Hayena OpaBiyHo-
CTH H IpHOpITeTa, oMoryhasajy NOBepHOI 3allTHTY H O} HajpacdHHHpaHH]IX
HENOLITEHIX IIOCTYIIaKa dy>KHIKa, y3 pa3BHjeHy CYJICKY IIPaKCy Y OBOM CMIICITY, YKa3yjy
f1a je Ha IIaHy ypebera ofiHoca 3Mehy AYIKHIK 1f IOBEPIONaA Y YIOPEHOM TPrOBUH-
CKOM TIpaBY, a1l 11 y loMaheM IpHBPeHOM IPaBy, yUIIH:¢H 3HauajHIl KOpaK Halpejl.

Hosge renjieHgje y ypebiBatsy 0BOr, y CBETY HajcTapHjer Py UITBEHOT OJIHOCA YKa-
3y]y, Aa ce Haueso ayTOHOMIlje BO/bE, YK/bydyjyhii i Haueno coGojie pacnonararma
HMOBHHOM, ¥ CaBPEMECHHM TPXKHIIHIM YCJTOBIMa HE MOTY TYMadHTH H IPIMCHHBATH
allcoMyTHO CIOCO/IHO, HEOrPaHHYEHO I Ha HHBHIYaTHCTHYKI HadiH. HanpoTus, u

18. Jenam 00 uajuyeenujux iipobadajyhux cayuajesa v amepuuxoj cyockoj iparcu je kauza WAL-
KOVSZKY versus CARLTON u3 1966. Haume, @yxwuaay WALKOVSZKY sudobuo je iiospede
3607 Oeaurilla u3BpUIEHOZ 0O clUpane 3allocAeHOT ¥ OpyWiliey, Koje je umanio ceeza 2 [MaKcl
603LAA Y3 MUHUMAAHO OCUZYParbe 00 002080pHOCIIN 3a 8o3waa. Apywitiso je 6uao y caojunu
CARLTONA, koju je 6uo saachuk jour 0egelli cautix iakcu dpyuuliasa, 4ija 6031aa cy 00p-
xasana y uciliof zapaxu. Jacno je 6uao, da je CARLTON ocnoeao osa Opywiliea ¢ nasepos da
uckpysu Gapes Oegelll Oecellluna ca0je UMOGHHE 00 eBeniliyatHuX HOMPaXUBaIba O OCHOBY
wintetae. Tyyuaay je Gokywao da 0020680 pHOCUT TLYXEHUKE RPowipu u Ha ociiaaux 9 dpyiudia-
gaceciiapa kao u ne camoz CARLTONA, dispoehu da je on cucilieMaiicicu u3eaauuo 0o6uiii ua
06UX OPYWIIA6a € YubeM 00 MUHUMAANIYJE HuX08Y aKTINEY, Kojy Ol esenllyaaHo 3aXeailiuan
relosa 00Zoaoprocil. [Ipyzociietienu cyo je 0dayuuo, 0a 6u WALKOVSZKY citop dobuo, camo,
Ykoauxo 6u ce ha caywaj lpusenuaa eopuja ipesape uau focpedosarsa (06assare audhe
OeaaldHoCiu 8AACHIUKA TVl Opyiuiliea), 00 Kojux Hu jedna nuje Gusra dokazana. 36037 Woia
€y0 nuje uzspuuc Gpobadaree 6eaa fpedyseha camo Ha OcHOBY HellpuMepene (Munisanne)
Kaliuitaausayuje Opyudiea. ¥ iionos.venos Gocliiyiky, Hosu nagodu WALKOVSZKOG cy 6uau
Gpuxsalienu, u UpuMeHOM [eopuje uncilGpyMeNiGaanocian, it.j. oa je Wiyxenu 06av/mao AULHO
liocaoeare Hojedunatho iipexo nagedeHux Opyluiiiasa Koja je Kopucliiuo kao unciipy.meniie 3a
ity capxy, cau tiyxenu (cea Opywutiea u cas CARLTON}) Guai cy obaseanu na kaxuady wdiieitie,
(Bpxoenu cyo dpwaee New York, 1968). Budu wupe koseni@ape oo grycnoiion 17,
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OHa ce Mopajy “oMebITH NOIITOBalkeM HHTepeca IPYTIX YUeCHNIKa Ha TPAKHLITY, VK-
/bydyjyhil i HHTepeca ipKaBe, a HAPOUHTO TOLITOBaH-EM 3aXTeBa, a Ce Y MpaBHOM
npomeTy obGe30e/ii CTBapHa PaBHOIPABHOCT H:ErOBIX yUecHHKa, Uiji TeMeb Tpeba fa
GyJie OCHIypare PaBHOTEXKE HHXOBIX eKOHOMCKHX HHTepeca.

(ynanak npumnen 3. 111 97.)

Miroslav Vitez, Ph. D.
Assistant Professor Faculty of Economy, Subotica

ENTERPRISES AND PROTECTION OF THEIR CREDITOR’S INTERESTS

Summary

Enterprise is an economic operator and an organisational legal form for accomplish-
ment of interests of its owners, but also of its creditors. In contrast to the intemal level, at
the external level, the market, harmonisation of interests of enterprises and their creditors 1s
more complex and is based, eventually, upon the principle of balancing of their economic
interests. Although the relationship between a creditor and a debtor has to be balanced, fair,
and, finally, actualised, the focus of social interests in this relation has undergone a process
of change. Due to a complex character of market relations, refined, and frequently unfair
acts of the debtor, the focus has shifted towards the protection of creditor’s interests. This
has been accomplished even at the expense of certain traditional, classical and generally
accepted legal principles, such as the principle of relativity of the obligation relation, the
principle of autonomy of enterprises as juristic persons, proprietary independence and in-
dependent proprietary liability, limited liability of the owner of the enterprise, freedom of
disposal of property as one of the forms of the principle of autonomy of will, etc. Likewise,
the law has formulated the systems of protection of creditor’s interests: the general, regular
and special, the irregular, applied only exceptionally as means of achieving fairness in rela-
tion to unfair debtor enterprise in the form of disputing its legal actions out of bankruptcy
proceedings according to the general rules of the 1978 Law on Obligations and according
to the special rules contained in the 1996 Law on Enterprises on disputing legal actions of
subjects of unlimited liability for duties of enterprises, and on disputing the legal personali-
ty of enterprise.
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OniuTH 4 MOCEOHH YC/I0BH 32 OCHHBaW€ H 00aB/balbe
IeIaTHOCTH NPHBPEHOT PYLUTBA

Pe3uvie

Y osou waarky aylllop anaaudupa, y ckaady ca 3axoros o lipedyaehiima, oliutiiie
ycaose 3a ocHuaarse Upedyseha uiia fipuspednoz Opyulilied (OCHUBGUKU K, OCHUE-
a4, OCHOBHIL Kallultan, yiluc y pezuctiiap), xao w Hu3 locebHux ycaosa, Kojit cy 3asuc-
HIt 00 lipupode Opyuiilisa (0o360.1e, Kadpos, flexHuHKlL, caHuillapHu 1 0p.). Ayiliop
3akmydyje da cy wupoxo toctitasmenu iocebnu yeaosu olitiiepehyjyhic u Heliollipe6-
HiL, [Te 6u itipebano uhit ka rwlixoeo] pectlipuxiyiijiL

Kayane pevw: ocnuearse fipedyseha, ocrusauku akill, 003601a 3a OCHUBAIbE, DEZUC-
fWpayuja, tpasHi cybjexiiueniiiell.

YBoHe HanoMeHe

Y wnany 2. 3akoHa o npemysehmmal) (y mamenm Texcry: 31T) npemBubero je fa cy
obmmnn npegy3eha npEBpegHO ApYyINTEO, APYIITBEHO Npedy3ekie i jaBHO npemysehe.

ITocrapspka ce, MebyTHM, IIHTamke LITa Cy Opragm3alije Kao o cy 0aEKa, 6ep3a
OpraHn3alija 3a OCHTypaHme HMOBHEE H jmia. To HUCy HE OylleTCKe YCTaHOBE HH
AOpyILITBEHE OpraHH3allije, jep Bplle ycIyre Ha TP:KOINTY, pajd CTHNamka fo6arn. Te
OpraHm3alje ce OCHHBAjy H NOCTYjy 10 NMOCeGHHM MpPOMICAMa KOjI C& OJHOCE Ha

1. "Cayx6enn nuct CPI”, 6p. 29/96
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[eaTHOCT THX OpragH3alifja, a Ha HUX ce IpaMersyjy o ofpente 311, ako noceGamM
NpOIICHMA HEje ApyK4uje npegsobero. 3060r Tora cMaTpaMo fia OBe Opramm3aliije
cnagajy y NpHBpegHA APYLITBA.

AHaJIH30M CBIX NpOIHca KOjI ce OFHOCE Ha NMPHBPEJHA APYLITBA, AONA3MMO 70
3aK’bydKa f1a Tpe0a pa3mKoBaTH:

- yCJIOBe 33 OCHHBAaH:E NPHBPEIHOr APYLITEA KOJI MOTY OHTH ONUITH I HOCeGHII I

- ycoBe 3a 0GaB’bame eIaTHOCTH IIPHBPeJHOT APYIUTBA KOjH Takohe Mory OHTH
ONLITH H Noce OHA.

Onuith ycioByu 3a ocHuBamkbe NPHBpPE/IHOT IPYIITBA

OniiTh ycnoBH 32 OCHHBaH:E NIPABPETHOT ApyLITBa YTBpheRn cy y 3I1. CamaTpanmo
fa O noceGHE NPONHCH KOjiMa ce ypebyje ocHIBare NOjeNHHIX BPCTa Opragmusanmja
KOje IMajy MoJI0XKaj MPUBPeHOT APYINTBaA, TPe(aso fa NOLITY]y OIIITE YCIOBE 3a Oc-
HIBaH.€ NIPHBPETHOT APYLUTBa KOjH ¢y yTBphern y 3I1. OacTyname off THX yclIoBa Tpe-
Gano Gu ga Gye n3yseTak I TO caMo y ABa CTydaja:

npBo, Kaf je y 3I1 npensubeso ma ce offpeheHO MuTame MoKe NOceOHIM 3aKOHOM
yPEemuTH ApyK4Hje, Kao Ha npoMep, Behll o370c MIEIMAIHOT H3HOCA OCHOBHOT Kallli-
Tana (wi. 21. 31T), o6k apyinTBa 3a obaBbatbe onpehene nenatrocra (. 17. 3I1) n
cr;

ApYTO, Kaf ce yTBphyjy nojeueEn crenuadEn YCIOBHE 3a 00an/bamke ogpehene
IeJJaTHOCTH O OILITET HHTEpeca.

Y cBuM IpyTHM CiTydajeBnMa, N0 HalleM cXBaTakby, HeMa OlpaBJaka fa ce OfcTy-
na of omuTux yciaosa yrephernx y 311, jep je Taj 3aK0E TeMe/bHI 3aKOH KOju OH Tpe-
Gano mofjegHEako fa BaXI 3a CBe NpHBpefHe cyGjeKTe, 6ap Kaja je ped O ONIITIM
IPHHIAIEMa Ha KOJHMa e 3aCHIBA BHXOBO OCHIBAKE I YIIPaBbakhe.

Omnwrh yenoBn 3a OCHEBaKe IPHBPETHOT APYIITBA Cy O HAllleM CXBaTamy clle-
nehn:

1. OcHuBaun NpHBPEHOT APYLITBA MOPajy YCBOJHTH OCHNBAYKH aKT Yy IHCMEHO]
opmu 1 TO y 0OJHKY OIUTyKe, Kafl je jeflaR OCHIBAY I yTOBOPa, Kajl Cy ABa IUTH BHIlE
OCHHBAYA.

OcHuBa4gxy akT 00aBe3HO CafIpKI pellieka O MITamkIMa yTBphernm y 311 n esen-
TYalHO O JpyTHM NHTakHMa NpelBIbeHHM 3aKOHOM KOJHM ce ypebyje OcHHIBambe m
AeNaTHOCT NPHBPEIHOT ApYIUTBa y ogpeberoj o6nacta.

TToTnncn ocHEBaYa Ha OCHHBAYKOM aKTy MOpajy GITH OBe peHII KO Cyfla, CeM Kajl
je OCHHBAa4 Ip»KaBa I JOKaJHa 3aje HI1Ia.

2. ITpuBpeHO APYLITBO MOPajy OCHOBATH NPaBHEa H (PI3MYKA JINIA MOJ YCIOBIMA
yrepbermm y 311 3a nojegnHe o6/mKe NPHBPEIHOT IPYLITBA.

3IT npepsuba ga usmreko e MoxKe GHTH OCHEBAY CBIX O0/IIKa IIPHBPETEOT
apyurrea. Opn oBor DpAHANa OfCTyIa 3axoH o Gep3ama, Gep3aBCKOM HOCTIOBaky I
Gep3aHCKIM IIOCPEeJHIIIEMA™ I ko ju npensaba ga 6ep3e 1 Gep3aHCKe NOCPETHIKE MOTY
OCHOBATH caMo IIpaBHa JIHIa I TO [paBHa Jila Ha0pojaHa y ncroM 3axkory. Pusmuxka
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JIHIA MOTY OCHOBAaTH caMoO 0ep3aHcKOT NOCPeIRIKA KOji ce 6aBn HCK/BYInBO OpoKep-
CKIM HaWIHOM TprosuHe. He BIIEMO ONpaBIaHOCT OBAKBOT OTPaBNYeHha, jep 3aKOH-
oM Halpojarn Moryhm OcHHBa4H, OCHHBajJy Oep3y mum Gep3aECKOr NOCpefHIKA, He
pafi OCTBapHBakha XyMaHHTaPHIX H CIMYHIX [IUbeBa, Beh ACK/LYWHBO pags crinama
nobmrH. Jamke, Gepse i Gep3aHCKH NOCPSIHNIN Cy 3HaYajHe OpraHu3alje I HMajy Be-
JHKY OArOBOPHOCT, jep, ynpoinheHO pedeHO, Tpryjy TybmMm HOBueM m poGoMm.
MebyTiM, 3aKOHCKE yc10B fa Oe p3aHCKY Opragm3aliijy MOXe OCHOBATH IIPABHO JHIIE
HHje caMo No ce0H rapanija Aa he Gep3aHcKa OpragEu3alja NOCIOBATH OATOBOPHO I
3aKOHIITO, ia Eehe oThil NOj cTevaj o cil.

Hcro Tako, 311 npexsaba fa akKQUOHAPCKO JPYLITBO KOje Ce OCHIBA CHMYJITaHO,
MO3KE OCHOBATH jeflaH HJIH BHIlIe OCHHBAYa, a APYUITBO KOje Ce OCHIBA CYKIECHBHO,
MOTY OCHOBAaTH fiBa OCHHBada. MebyTnMm, 3akoH 0 Gep3aMa 3axTeBa fa Gep3aHCKOr
IIOCPEHEKA H TO caMO Y O0MIKY aKIOHapCKOr APYIUTBA, MOXKE OCHOBATH HajMakhe
TpH OCHIBaYa. ‘{HHH HaM ce Jla je Go/ba rapaHIyja 3a YCIelEO B 3aKOHITO [IOCIOBam:e
Behn OCHOBHH KallHTaJl, Hero 6poj OCHEBaYa.

3. Tpehn omuTH yc/IOB ONEOCH Cé Ha OCHEBAYKH (OCHOBHII) KaNnTaj. Y OBOM I10O-
rieny, 311 cagp:xu jacHe NpHHENATNE, HAPOIITO clefehe:

- KOff cBa 4 o0/mKa NpHBPENHOT OPYLITBA KalHTal cé MOXKe cacTOjaTH y HOBILY,
CTBapHMa H IPaBHEMA, @ OCHHBAYH OPTa9KOT APYIITBa H KOMILIEMEHTAp ¥ KOMaHIHTH-
OM JIPYLUTBY, MOTY YyJIaraTH & paf;

- 32 OCHHBaK-¢ [PYLITBa Jila Hije MPONNCaH MIENMATHI OCHHBAYKH KalIuTAaNl y
HOBIIy a 32 OCHIIBaEbe APYIITBa KallNTana, 3aBICHO O 00/IIKa, NPOTIICAHT Cy pa3/mdm-
TH H3HOCH MEEEMATHOT OCHHBAaYKOT KaMHTajka y HOBIY, C THM LITO ce ofroBapajyhum
32KOHOM MOJKe IIPONHCaTH Behl H3HOC 3a OCHIBaK:e APYLITBA KAlATaNa 3a 06aB/bame
OfpebeHnX NeaTHOCTH, OFHOCHO HIDKHA H3HOC, TIOR yC/IOBIMA IPENBEBEHNM y cTaBy 2.
g, 21. 3IT;

- YJIOT y CTBapHMa H IIPaBiMa KO OCHIBakba OPTadgKor APYLITBa OPOLEHY ]y CaMo-
CTAJIHO OCEHBAYH, a KO OCHHBaHK-a APYruX o6JKa MPHBPEHOT APYLITBA, IPOLEHY
BpLIH OBlalnhieHH NponemklBad, Kaf HOBYaHA BPEJHOCT yJIOra HpenasH 3aKOHOM
IpegBEBEeE H2HOC.

4. Cpa npuBpefEa ApyWITBa YHICYjy e y CyACKH perucTap W CTHIY CBOJCTBO
IIpaBHOT JIHIA YIIHCOM Y Taj perHcTap.

To Bakn He caMo 3a npefy3ehe Koje ce ocEnBa camMo Ha ocHOBY 311, Beh m 3a cae
Apyre OpraEm3alije Koje [0 HallleM CXBaTaky HMajy NOJOXKa]j NPHBPeNHOT APYLITBa
(6amxa, 6ep3a 1 Ap.), LITO je, Takobe, NpeABIhEHO 3aKOHMMA Ha OCHOBY KOjIIX Ce Te Op-
raHH3allje OCHIBAjY.

IIpema oppenbama 311, y3 nprjaBy 3a yImc y CyACKI perucTap CBaKor pHBpeJHOT
APYLITBa, IOTHOCH Ce OCHHBAYKH aKT 3aje[IHO Ca NPOINCAHNM JOKYMEHTHMA H IOKa3M-
Ma, a 32 YIIIC ApYIITBa KallliTana, IOFHOCH ce # cTaTyT. ITpeMa ToMe, 32 permcTpaiyjy
ApYyLITBa JHIa HEOIXOMaH je jeflad OKYMEHT - OCHOBAYKH aKT, 4 32 APYIUTBO KallH-
Taja IBa - OCHIBAYKH aKT H CTaTyT.

2. "Cayx6enu auct CPI” 6p. 90/94
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5. Crpago jnie MOKe OCHOBATH IIPHBPETHO APYLITRO Y JYTOCTaBHjH 107 YCIOBOM
y3ajaMHOCTH, ONIUTHAM ycrnosuMa yTBpherns y 31T 1 3aKoHY O cTpaHIM ylaramunMa, a
3a ofipebere AenaTHOCTH I HoceOHIM YCIOBIMA YTBpheHHM APYTHM IIPOIICHMA.

6. Moxe ce saxmyanTi fa 311 yepbyje, npo, ogpebere ncre onure ycuose 3a
OCHIBake CBHX OOMIKa nmpaBpemHOT ApyluTBa (hopMa OCHIBaH:a, YIHOC Y CyHCKH
perucrap), o Apyro, ofpebeHe OmITe YCIOBe 3a OCHUBAaHE MOjeHHHIX OOHKA
NpPHUBPEJHOT APYIITBa (OCHIBAYI I OCHOBHI YIIOT).

AKO IpHBPeIHO APYUITBO ¥ TOKY CBOT 0CI0BaH>a [IPecTaHe Aa HCIyHaBa HEKII O
NPONNCARIX ONLITIX yCI0Ba, OY*KHO je fa OAMax Ipedy3Me NoTpeGHE Mepe 3a OT-
KJIamame HacTanax npoliema, Ha pHMep, aKo OPTadKo I KOMAHIHTHO APYIITBO
OCTaHe ca jeJHIIM OCHIBadYeM, aKO OCHOBHII KalIHTal APYIITBa KaliTaia NagHe HCIof
00aBe3HOr MIHIOMAJHOT H3HOCA, OTA. AKO APYIITBO Te npolieme He OTKJIOHH Ha
Ha4IH I Y pOKY NPOIICAHOM 3aKOHOM, IIPABPeIHO ApyuTBO he GuTn GprcaHo u3 cym-
CKOT perucTpa.

IIpema ToMe, nponmcaHn ONIITH YCIOBH ¢y 00aBe3HH, a Kpajiha IIpaBHa NoCIe -
112 BIXOBOT HENCITY H:ekba je [IPecTaHaK [OCTOjakba PHBPEJHOT IPYLITBA.

IToceOnn yc10BH 32 OCHHBak-€ NPHBPEHOT APYLITBA

Baxehe 3akoBOfaBCTBO 13 HeKOMIKO 0671acTH IpeaBnha OHoGpe e 3a OCHIBaHE
1 jeJaE IUIH BHLIE IPYTHX NOCEOHIX yCI0Ba,

1. OpoOpemse je ynpaBHE aKT KOjH gaje Ha[JIe:KHN CaBe3HN OpPraH Ha 3axTeB OC-
HHOBada.

Y mocTynky gaBama ofoOpeH.a IeHIl ce He CaMO HCIYHeHOCT 3aKOHCKIX YCII0Ba,
Beh o nemicxogrocT. To ce m3pmamTo U jacEO Kaxke y wi. 21. 3aKoEa O CTpaHIM YyJa-
TawIoMa - ¥ IOCTYIIKY 0f00peha, Ile N ce HapOdITo KBAIOTET, BPCTa I OGOM CTPAaEOT
ylarama y geJaTHoCT 13 Wi. 7. uctor 3akoga. Mmm, y 9. 13. 3akora o Gepsama, 1pej-
BnbeHO je #a ce y MOCTYNKY M37aBaka HO3BOJMIE 3a OCHHBamE Oepse Onemyje
ONpaBaHOCT I CBPCHCXOJHOCT OCHOBama Gep3e ca acnekTa pa3spoja o yHanpebema
¢uHasCHjcKOr I POGHOT TPXHINTa, KOEKYpeHIlje I eKOHOMCKE NOITIKE 3eMbE.
Vimm, y @1 12. 3akoHa 0 GaEKaMa I APYTIM (pUHAHCHCKIIM Opra’msanmjaMa’) mpen-
BobeHO je Ma ce y OBOM MOCTYNKY Olelyje HCHYyHeHOCT 3aKOHCKHX yClI0oBa H
OIIpaBJaHOCT OCHNBaH:a OaHKe.

ITpommcnma je pasmranTo gedHENCaH YIIPAaBHO aKT KOJIM Ce Jaje onobpemse: 010-
OpeHse 3a OCHIBaH-2 LI 3a yJIararke CTpaHOT nmHila y gomahe npexysehe y nenatroc-
TIHMA I3 WI. 7. 3aKOHA O CTPAHIM yIarakIMma, JO3BOJA 33 OCHOBake Gep3e, J03BoMa
3a pag GaHke O ApyTe (HHAHCHjCKe OpraHm3almje, JO3BOJIA 33 paj Opragusanmje 3a
OCHTYpaH-¢ HMOBIHE O JIHIA.

3. "CayxGenu mict CPI" 6p. 32/93, 24/94, 61/95, 28/96
4.  3akoH 0 ocHrypamy HMOBHHE i Mina - “CayxOenn auct CPJ” Gp. 30/96
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3aKoH 0 OCHIYpaisy HMOBIHE I Hna y wi. 20. n3pudnro npegsiha 1a ce ocHHBAY-
Ka CKYMIOTHHA aKIHOHAPCKOT APYLITBA 33 OCHIYPame MOXKE OfpKAaTH TeK mo oG-
jarsy mo3BOJe 32 paf, a 3aKOH 0 Gep3aMa pa3NKyje HO3BOMNY 3a OCHIBaEk:E Gep3e 1
no3BoJTy 3a pag 6ep3e (. 17.).

HenorpeGre cy amreme o DpaBHO) OPHPOMI OBAKBOT aKTa II Kajla ce HOHOCIL
CwmaTtpano ga 61 6110 6osbe fla ce yIpaBHEIL akT yBeK AepHHAIIE Kao:

- ogoGpemse, Kaj je YIPaBHII aKT HaIeX HOT OpraHa yCJIoB 3a YIIIC OpraHi3anije y
CYICKI perucTap,

- IO3BOJIa 3a pajl, Kaf je noTpe6HO Ja Oprasm3anija HCOyHI ogpebere yciiose xoje
00jeKTHBHO [MIegaHO, MOXKe [a ICIyHI TeK Kaf Jo0lIje CBOjCTBO IIPABHOT JIINA T TIME
cTekHe MOryhHOCT f1a 3aK/bydyje IpaBHe HOCTIOBe.

2. 311 =e mo3Haje MoryhHOCT yBobema ogobpersa 3a OCHIBambe npey3eha, ceMm y
ABa ciIydaja, Kaj npefysehe ocsmsa crpaso amme (2. 8. ct. 5. 3IT) 1 gpyro, ocEnBame
npenyseha 3a o6aBibarke geNaTHOCTI off omurer HTepeca (wi. 401. cr. 3. 3II). Y o6a
cy4aja, ofo6pe e ce N3PHIUTO He MOMIIE-e, A7 HI He HCKbYdyje, jep yoyhyje Ha Mo-
ryhHOCT IponncHBaka noce SHIX yCIIOBa.

360r TOra, IO HallleM CXBaTaky, HICY Y CKiafy ca npurmummMa 311, oxpende @i
12.-14. 3axkoHa o peBH3HjH PavyEOBOACTBEHIX nckasa) KojuMa je mpepeiheHo fAa je
jemaH of ycloBa 3a YIIIC Y CYACKH perucTap OCHIBaiba Npefy3eha 3a peBusmjy, mpuo-
aBJbame 03BoJe 3a paf. Kao ImTO je mpeTXONHO yKa3aHO, [O3BOJA 3a paj ce faje
HeKOMe Ko Beh mocToju, Jakie, Ko IMa CBOJCTBO IIPaBHOT JIIIA.

Ipyro je muTame ogobpera 3a OCHOBake NOCeOHNX OpraHn3anija, Kao IITO Cy
GaBKe, 6ep3e O opraHm3alije 3a OCHTYpame IMOBIHE I JmIa. Te opraHn3anmje ce He
ocHIBajy mo ofpen6ama 3I1, Beh mo moceGHIM NPOMICHMa, a Ha BIX Ce NPAMEY]y
oppente 311, ako mojegnHa MITamkha HIACY APyK4YHje pellleHa ToceOHAM IPOIICIMA.

3. I pyrn moceGHI YCIIOBH 32 OCHIBame Hajyelrhe ce cacToje y Belied oGaBe3HoM
HOBYaHOM JIeJTy OCHOBHOT KaIuTasa i Behem 6pojy ocHIBaga, HETO LITO je TO mpef-
Bubero y 3II Kao ONIOTH YCNIOB 3a OCHIBale OAroBapajyher oOiNKa DpHBpegHOT
mpywTBa. Taxobe, ofgpebyje ce opramsanmoHn o6/ IIIH y KOjIMa ce MOXKe OCHOBATH
IIPHBpPeHO APYIOTBO 3a 06aBibabe ofipehere 1eIaTHOCTH.

Taxsa BpcTa moceOHEX YCIIOBA jaBjba ce KOJI OCHIBama faHaKa I Ipyrux ¢uHas-
CHjCKIX OpraHN3amija, 6ep3i 1 oprarnsalija 3a OCHTypare IMOBIHE I JIIIA.

VY nojemiIEimM cilydajeBIMa, jaBibajy Ce I Cenu(IIEn yCIOBH, IITO IOKas3yjy cile-
nehn npamep:

IIpeo, CTpaHO JIIe MOXKe OCHOBATH IPHBPEIHO APYIITBO IIOf YCIOBIMA KOjH
BazKe 3a floMahie OCEIBave, JaKJle, caMo I 3ajeJHO ca JPYTHM JoMahlM HIIH CTPaHIIM
ocHnBageM. M3y3eTak off TOT OpHHINIA Cy AeJaTHOCTH HaBefieHe y Wi. 7. 3aKoHa O
CTpaHHM YyJjaramuma,” Kaj CTPaHO Jmme Mo:xKe OnNTH cyocEmsad mpefyseha ys3
HCOyE:EBE TP Hoce6Ha yCIoBa, i TO:

- ga po6uje ogobpemne 3a OCHIIBak:e Of] Ha/lJIeXKHOT CaBe3HOT OpraHa,

5. "CayxGenn auct CPJ" 6p. 30/96
6. "CnyxGenu nuct CPJ” 6p. 70/94, 29/96
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- 1a npey3ehe OCHIIBA 3aje/[HO I NCK/BYHMHBO Ca JoMalmM JImeM, TaKie, He MOJKe
OHTH je[IIHN OCHOBAY HUTH CyOCHIIBAY CAMO C4 CTPAHHM JIHIEM I

- Ia y mpejy3sehy gnjm je cyocHnBay, Hear BehmHCKoO yeeinhe.

Opyro, akTa o cBHM OGMHINMa CTpAHHX yjlarama (OcHmBame mpemyseha ca
CTPaHIIM yJIOTOM, CTPaHO ylarame y gomahie mocrojehe npegysehe, kornecije 1 ap.)
MOpajy ce perucTpoBaTH KOJJ HA[[JIE3KHOT CaBe3HOT OPrasa I aKT O TOj PeTHCTPaIlIjH je
jeag off mpeycIOBa 3a YIIHC y CYICKH perncrap.

Tpehe, crparo mime ocHnBa npepy3ehe 3a 0GaBbaibe AeTaTHOCTH KOja je Ipei-
MET KOHIeCHje TI0 OIIITIM OPOIIICHMA 32 OCHIIBae Npedy3eha, anm ek no gobujamy
kornecuje. [lobijame KOHIECHje OfBHja Ce Y NOCTYOKY KOJjH 00yXBaTa jaBHY JIIINT-
amujy, faBame oo0pema (KOHNecHje ) i yroBop 0 KOHNeCHjI.

Cmrgro TOMe, mpepysehie 3a ympaBbame CIOGOTHOM 30HOM OCHIBA Ce IO
OIIITIM HPOMICHMA KOji BaKe 3a OCHHBam-e Ipefy3eha, amm ce crofogHa 30Ha oc-
HUBa y3 carnacgoct Capesse Bajge.’)

HeTBpro, 33 OCHIBaKe GaHKe MOTPEGHO je He caMo ofobperse, Beh It cariacEocT
Hapopse Ganke Jyrocnaslije Ha yTOBOp O OCHIIBaEY I CTaTYT OaHKe, a CBa TPH NOKY-
MeHTa Cy HEOIIXO/laH YCJIOB 3a YIIIC OCHHBaKa GaHKe y CYACKH peTncTap I TeK TIM VII-
1cOM, 6aHKa CTIYe CBOJCTBO NPaBHOT JIINA I IPaBO 1a OYHE C PaOM.

OnuwtH YUI10BE 32 00aB/bamke JeJJaTHOCTH

1. ITpema amn. 16. 311, npenysehe MoRe 0GaB/baTh jefHY AENATHOCT IUIN BIIIE
[eNaTHOCTH aKO NCHYH-aBa IIPOMICaBe YCIOBe 32 00aB/bamke CBAKE Off THX JeIaTHOC-
TH. To 3Ha41 Ja OCHIBAYII CAMOCTAJIHO I CICGOIHO Oy dyjy fa iu he npemysehe Koje
OCHIIBAjy, 00aBJbATH jeAHY I BHIIE JeaTHOCTH.

Ogcrynase of oBOT NpHENIIA OpeBul)eHO je 3a peBu3OpcKa mpefy3eha Koja Mo-
I'y 06aB/baTH caMo DOCTIOBE HaBefleHe Y 3aKOHy O PeBU3MjI padyHOBOACTBEHIIX IICKa-
3a. OBaKkBo pelierse je pa3yM/bHBO, jep Tpery3ehe Koje 06aB/ba peBU3ijy KO APYTHX
npepyselia ca npasEEM mocneannama npemeobenmy 3akoHOM, He Tpeba fa I camo
06aB/ba [JeNaTHOCT IOBOMOM Koje OH momerano pesmsmjn. MebyTmy, 1o je mmak
OficTyname o npuHnuna yTepherx y 311, Koje kao moryhe, Huje npegsubero y 3I1. C
003mpoM fa PEBI30PCKO Ipeny3ehe Bpuni jaBHY (PyHKIN]Y, OMTHOCHO Aa MOXKE 1a BPIII
o6aBe3HY KOHTpPOJIY Hall pajOM CBIIX IIPaBHIX JIIIa, Tpe6ano je AeaTHOCT Of ONIITer
mHTepeca, na 61 cnenudndHa peliemsa y ogrocy Ha onpenbe 311, a Heonxo/sa 3a oBa
npeny3eha, 611a EecnopHa.

2. Cpaxo npeqy3ehe MOpa HCOYHABATH OMINTE YCIOBE 32 0DaB/bamke AeJaTHOCTH
KOje BaXe 3a CBa IPaBHa JIHIA If IPeJTy3eTHIIKE, KAo LITO Cy CAaHHTAaPHO-TEXHIYKH yc-
JIOBH Y NOCJIOBHIIM IPOCTOPHjaMa, YCJIOBH y MOTTIey 3alliTHTE Ha pagy I ONINTH yc-
JIOBH 3aIITHTE XHBOTHE CpefliHe.

7. 3axon o cioGopanM 3orama “CiyxGemt et CPI™ 6p. 81/94, 28/96
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IToceOHR ycnoBH 32 00aBibame 1e1aTHOCTH

Tpeba pa3mIKOBATH gBE TPyHe yCIOBA.

1. IIpsy rpymy mpefcrasba faBameé [O3BONE 3a paf, Kaj HafJeXXHH Opras,
npenysehy ymmcasoM y CyAcKH perucrap, faje IUID He faje MO3BONY 3a paj Wil
KOHKpeTHIlje, 3a o0asbame onpebene menarsocrn. Ilpn ToM, HaIeXXHI Oprad He
yTBpbyje caMo fa T ¢y NCIYH-eHII 3aKOHOM HPeni3Ho yTBpheHn ycIoBH (Ha IpmMep,
HajMamI 6poj 3aNOCIe N NpOoNNcane CTpy4He cupeme), Beh 11 mo co6ogroj onenn,
yTBphyje na mm npexysehe nemymasa Apyre ycioBe 3a o0aBibame ofpebene genatroc-
TH, KOjII Cy 3aK0oHOM ofipehern y By KpaTepija 6e3 KOEKpeTH3anuje.

Taxo, Ha mpIMep, OPIIIKOM OIYYIBaha O AaBaky JO3BOJIE 3a IPON3BOIE:Y HAO-
py:Kama o BOJHE ompese, npeMa 3aKOHY O NPOH3BOMII H IPOMETY HAOPYKamba I
BOjHE OIpeMe ) Bogu ce padyHa o notpedama ogbpare 11 6e36eJHOCTH 3eMbe, TEXHIY-
KO-eKOHOMCKO] ONPaBIaHOCTI IIPON3BOIE-e HaOPY>Kakha I BOJHE OIpEME H PYTHM eJl-
eMeHTHMa yTBpbenmy y i 10. 3akoma. Cmrdal mOCTymak BaKI H 3a Jobmjame
HO3BOJIE 32 IPOMET HaopyzKakba I BojHe onpeMe. Takobe, oproapajyhmy nponmcmma
npexBabeHo je Aa HaIeXXEO MIHICTApCTBO NOBepasa (Iaje JO3BOIY) OpraHE3aIjI
KOja ICITyH:aBa IIPOMIICaHe yCIIoBe, a BpIIN ofipeleHe MOC/IOBe, Kao Ha MPHMeED, OfTO-
Bapajyha cTpy4Ha HCnUTHBaKA y OOJACTH 3ALITHTE HA pady, NCHNTHBAKkA KBAJIHTETA
HaMIIPHHIA, IeKOBa, CEMeHa, HTJ.

2.Y gpyTy rpymy cnafgajy DoceGEN YCIIOBH 3a 00aB/kamke ofipehene gesateOCTH, a
KOjii Ce OfIHOCE Ha NOTpPeGHY OIpeMy, CTPYYHN Kafgap, MOC/IOBHI IPOCTOP IUIH HEKE
npyre ycnose.”) HcmymeHoCT TIX ycioBa YTBphyjy, o mpaBIuTy, HECOEKIH|CKE Op-
TaHI.

TTocroju mpeko S0 pa3HEX OpPaBIUTHAKA KOjIMa Cy yTBpheHn noceGEN YCIIOBH 32
00aBrbamke NOjeHHEIX [eJaTHOCTI, KOJ KOjIX Ce jaBJbajy ABa mpodiema:

IPBO, YCJIOBH Y MOrJIENy ONpeMe II MoceGHOr mpocTopa Cy 9ecTo Y HPOMICHMA
YONIIITEHO JJaTH, LITO, C jeflHe CTpaHe, OTeKaBa OCHNBAYy Aa GiraroBpeMeHO cariefa
CBOje obaBe3e I IPYTo, Jaje MpeBe Ky 1060y IBECHeKINTjCKIIM OPraHnMa fa YaK 10
CyOjeXTHBHOM CXBaTaky HHCIEKTOpa NOjefNHIA, ONeBYjy da JII Cy ¥ KOBKPETHOM
CITy9ajy HCIYE-eHI W HICY TPaKEHN YCIOBI;

Ipyro, HeKH NPOIICH Cy OHETH JaBHO, 1a HOje jacHO Aa JI I gfaHac Bake. ITpmmve-
pa pamm, y Permcrpy Bakehirx caBe3smx o pemy6mrgkmx mpomica,'?) PerucTpOBaBH CY
ka0 Bakehnm OmIITH OpaBOIHEK O XHTHJEHCKIM U TEXHHYKIM 3aIUTHTHIM MeEpaMma
opn pagy, oGjaB/beB y caBe3HOM ciy:kOeHoM rnmacmwiy y 6p. 16/47, 18/47 u 36/50,
TIpaBIUIHEK O XHTHjeHCKIM H TEXHITIKIM 3aI0THTHAM MepaMa P pajy y Kyfe/bapa-
Ma u TIpaBHHEK O XHTHjJEHCKHM H TEXHITYKHM 3aITHTHHIM Mepama IIpH papgy y

8. "CayxGesn auct CPJ” 6p. 41/96

9.  Bmcxe o tome, K. Pomarih: “OcauBaise npeay3eha il Ipyrix opranusatija if mHXoBe Nopecke
oGasese”, “PECITIOHCA" pi.0.0., Beorpaj 1996, cTp. 31.

10. Mzpapay je HoBuacko-3napauka yeranosa “CnyxOenn niet CPI”, Beorpag, 1995. rofuse.
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rpachmukiM npegysehimva, o6a o6jaBmena y 6p. 56/47 caesHor ciry:x6eBOrIacia,
HTH.

OtpopeHO je mmTame Kag ce yTepbyje HcoymeHOCT NOMeHYTHX ycioBa. ¥
FocafalkOj OpakcH, IPUBPeNHI CYJOBH Cy TPAKIUIN Ja ce MICMEHO pellemne Ha-
ANeXKHOX HHCHOEKNHja I APYTHX HAIEKHIX OpraHa O HCIHIBbE€HOCTH ONINTHX o
noceOHIX YCoBa 3a ofaBibake e1aTHOCTH NOJHECe y3 NpHjaBy 3a YIIIC OCHHBaHkAa
npenyseha y perncrap. Bes Tux fokasa, cya Hehe fa fomece pememe o ymicy y
perucrap.

Taxksa mpakca H3a3nmBa BeilnKe Telnkohe OCHIBadIMa, HAPOYNTO (DH3MUIKIM
nmmmva. PemMo, ako skene fa Kyne IOC/IOBEN NPOCTOp noTpebaH 3a paf npegy3eha,
MOpajy fa ra Kyne Ha CBOje IIMe H DOTOM yHOCe y mpefy3ehe kao ymor. Ako ¢y mak
IpPHCIUBEHH [1a [Pajie HOCIOBHI IPOCTOP KOjII OATOBapa OpHpoIH AefaTEoCTH Oymyher
npeny3eha (Ha npmMep, Takag DpoCcTOp HIKO HE IPOJaje ), Mopajy Ha CBOje mve mpub-
aBOTH 3eMsbHINTe, YpOaHOCTHYKY I rpaheBmHECKY mo3Bomy m Kajg objexT Oyme
narpaben, yEeTn ra Kao ynor y npemyzehe. 1nn, kag dbnzmuka mma Tpeba ga gobdnjy
GaHKapCKI KpeanT 3a HabaBKy oIpeMe IUII H3rpagmy o0jeKTa 3a moTpebe Gymyher
npefy3eha, Takobe ce KOMIUTIKYje NOCTyNaK NpeHOca 06aBe3a I3 yTOBOpa O KpeuTy
Ha npexysehe, nrn. Cryre npo6reMe mMajy I IpaBHA JIINA-OCHABAYH ako 3a 6ymyhe
nopeqy3ehe Tpeba ga m3rpaje W Kyne NOCJIOBHH 00jeKT, DOJUTHY KpeIuT paim Ha-
GaBke onpeme, OTA.

ITopen npoGiema npaBHe Iprpofe, OCHHBaun-pI3NYKa ma GarTHuKI Mopajy
cami Ja oGaBe HII3 MOCIOBA Koje 611 HopMmaiHo Tpebao fa obase cmyzkbe opegyzehay
OCHIIBAIbY.

M3noxere Temxkohe ocHIBaga HICy pe3y/ITaT JAOLIIX Oponmca, Beh HeagekBaTHe
npmvere npomica y npakcn. M parnja 311 je mvao ogpenly cnmuay ogpenbn wi. 18.
saxkeher 311, koja jacHO KaXe [1a npemy3ehie MoxKe fa oTHOYHE 00aBbake AeTaTHOC-
TH... KaJl HaJJIeSKHI OpraH OHece pelllekhe la Cy HCIyHeHH NPOICaHN yCIOBH (TexX-
HOYKa OOpPeMIbeHOCT, 3alITHTa Ha pafy I fp.).

3akoHoM yTBpheHa mpaBa u obasese 10 ymuca npefyseha y cygckm permcrap,
IMajy caMO OCHIIBadH, a pefy3ehe Kao cybjekT cTrde npapa 1 o6aBese TeK YIIICOM ¥
cyackn peructap. [ pyrinM pedmsa, IpaBEO DOcMaTpaHo, npeay3ehe Moxe na oTnovyse
obaB/bamke [eNIaTHOCTH TeK IIOocje YIICa y CYACKH perucrap o TeK Kaga tpeba Ja
IOJHECE 3aXTeB HaJJIe>KHNIM OpraHiMa 3a foOnjame pellieka O HCIYHBEeHOCTH YCIO0Ba
3a nOoYeTakK pafa.

W310XeH0 NpaBHO CXBaTame 3acTyna I npod. M. Bacwsesmh.!V

11. Mupko Bacissenih, Komentap 3akona o npenysehiiva, Yapy:xembe npasanka y opuspenn CP
Jyrocnasitje, Beorpag, 1996., ctp. 33.



Kosnbka Posanith: Omurrn i noceGHIL YCI0BI 33 OCHIIBaGE 1T 00aB/balbe el
[eIaTHOCTII MPUBPEHOT AipyIITB (cTp. 19-28)

3akmpyuun

1. Crako npejry3sehe, Gez o631pa Ha opraHn3anioHn o0GMIK 11 CBOJHHCKE OJIHOCE
nma npema 311 jeprak monoxaj. To kao it noceGHa obenexja 4 opradizamiona oomii-
Ka npeyseha omoryhapajy noTeHIIjaTHOM OCHIBAYY fla ce ONpefeJil, peMa CBOJIM
MOCYRHOCTIIMA I THTEpecHMa.

TIpnmikoM Oy ulBakha 3a OCHIIBak:€ npefty3eha, OCHIBawI MOPajy jia Bojie pady-
Ha He caMo O ommITHM ycnosnma yrspbenns y 311, Beh 1t 0 moceGHIM ycmoBIMa 3a
obapmame ofpehennx genatHocti. Mcnymeme THX 0ceGHIX ye0Ba, MOHEeKag MOXKe
3aXTeBaTH JOCTa BpeMeHa Hill Beha MaTepljajiHa ynaraka Hero 1To I3HOCH 0GaBes-
HII HOBYAHI /IO OCHOBHOT yJIOra 3a OCHHBame JIpylnTBa Kanurana. CBe TO HOTOTOBO
BaCK1i 3a OCHIIBaYH-e MOceOHIIX OpraHiizaliija Kao mro cy banke mwmi Oep3e.

2. TlpomicuBawme NOCeOHIX YCoBa 3a 00aBbare JCNaTHOCTH je, Y Haueny,
onpasjado. Hamme, gpxkaBa npomnicyje noceGHe ycnoBe 3a obaBbame ofjpeheHe
AenaTHOCTI, Hajuelthe pafit:

= 3allITHTE XKHBOTA H 3/IpaB/ba /bYTH (H'd UPHMED, HpOHBBOHI—Ba 5§ IIPOMET JICKOBa H
Xpage),

- 3aLITHTE JXKHBOTA 11 3]IpaB/ha JKHBOTIHHA (Ha NpHMEp, IEKOBI, CTOWHA XpaHa),

- 3amTuTe Olvba (Ha NDpHMEp, NPOH3BO/H-A I IPOMET CpPEelcTaBa 3a 3allTHTY
onma),

- 3allITHTE HMOBHHE (Ha NpHMED, 3alITHTA O NOXapa, CKCII.TIOBIIja...),

- 3aI0THTE KIBOTHE CpefiHe (Ha IprMep, 3aluTiTa off GyKe, 3a10TiTa BasgyXa off
OTPOBHIIX IICHapeha, 3aLITHTa 3eM/BIIITA I BOfle Off 3arahema i p.),

- OCTBApHBaH,a HEKOT JIPyTOT OMLITET lIHTepeca (Ha NpiMep, YCIOBH KopHIitherha
1 yIpap/barka NpHpOIHIM GOraTCTBIMA I JOOPIMa Y OIIITOj ynoTpeOH, peBu3ija
PauyHOBOJCTBEHIX HCKa3a).

Hauvenna nojipuika nponncHBaky OBAKBIX yCIOBa, He 3HAYH H IOJPIIKY CBaKOM
KOHKPETHOM MPOTICY KOjII Te YCJIOBe yTBphYje, MOrOTOBY OHHM KOjii CY YONILUTEHH I
TIME Jlajy BeJHKy MOh IHCIEKICKIM | IPYTHM YIIPaBHHM OprafdiMa jla Te NpomHce
TyMade H IpHMeBYjy 110 CBOjO] BOJBI, @ OCHHBaY HEMa MHOTO IAHCe [1a Ce, 10 MOTpe-
61, y ApyrocreneHoM HOCTYNKY, GOpH 3a CBOje NPaBo.

3. Mozke ce OCTaBHTII THTake [a /T je Nope/l pOIICHBamba IoceGHIIX YClIoBa 3a
00aBbarhe IeNaTHOCTI Koje YTBphYjy, 10 1IpaBiiy, HHCIEKIICKI Oprafi, oTpeGHO
1 ojlobpemhe 3a OCHHBAEE N j103BoNa 3a obaBbame ofpehene nenarnocrn. Ilo
HALIIEM CXBATAkY, OBaKaB HHCTPYMEHT je HeolXoflaH y ofipehennym ciryyajeBima.

[Tpe cBera, THCHEKIHJCKI Oprani He Gl CMENH f1a OLEHY]y UEHCXOAHOCT OJHOC-
HO JIpyLUTBEHY ONpPAaBaHOCT OCHIIBaH-a HeKOTr npefyscha mmm pyre opranusaumje.
Oxu TpeGa caMO Jla IPOBEPE fla i Cy Y KOHKPETHOM CITydajy HCIYH-CHIf YCJIOBH 3aml-
THTE Ha pajTy, CAHHTaPHO-TEXHHYKH 1 IPYTH IPONHCAHH YCJIOBH (Ha IIpHMEp, OBPIIH-
Ha 1 BHCHHA INOCJIOBHE NpPOCTHPHjE, OCBET/BEHOCT, NMOCTOjalme CAHHTapHOT 4YBOpA,
oGesbehere eNeKTPONHCTANAIlja, 3aITATA Off OTPOBHIIX HCIapeHha It CI1. ).
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MebyTim, Kajia ce faje oloOperbe, IEHH ce OCTBapHBake HEKOT APYLITBEHOT 1HH-
Tepeca Kojil MoxKe GHTH eKOHOMCKe, Ge30e[HOCHE 1Tl HeKe fpyre npupose. [pinvepa
paji, He MOXe Ce CBaKO, 110 CBOM Haxohemy, 6aBiTH IIPON3BOARKOM HAIL HPOMETOM
HaopyKaka 1 BojHe onpeme. M, ako Bemnki Opoj cyGjekara ynaske HOBYaHA
cpejicTBa y noceGHe opraanzanije (6anka, Gep3a, Oprasisaiija 3a oCHIypame HMOB-
HHE It ina), 1a O3 Ha OCHOBY TOTa OCTBAapIUIH CBOje eKOHOMCKE HHTepece Hnf yro-
BOpEHa NpaBa, HOPMaJHO je fja ce HoceGHIIM ycIoBHMa (0j00peme, BIHCOK OCHHBAYKH
yJIOT Y HOBLY H JIp.), 00e30en Beha curypHOCT 3alUTHTE HHTEpeca TIX cyGjeKara.

4. Meorn mpomicH KojiimMa cy yTBpbeHH MOCeGHH YCNOBH 3a0CHIBaMbe N
00apsbate IeNaTHOCTH JIOHETH Cy 3HaTHO npe Hosor 311, ma 6 Gi110 KOPHCHO 1a ce
IUTO Ipe NpelciTajy i npHarofie, IMajyhi y Bijly OCHOBHe NPHHINE H WirbeBe 3a-
KOHa 0 Tipefy3ehima.

(unanak npumben 30. IX 96.)

Koviljka Romanié, Ph. D.

General and particular requirements for establishing and operating a
commercial company

Summary

In this paper the author analyses, according to the provisions of the Law on Enter-
prises, the general requirements for establishing of an enterprise in the form of a com-
mercial company (articles of association, founders, founding capital, registration), as
well as a series of special requirements dependant on the particular form of a company
(licences, personnel, teclmical and sanitation requirements, etc.). The author concludes
that so broadly fixed particular requirements are troublesome and unnecessary, so that it
is advisable to have them restricted.

Keywords: establishing of an enterprise; articles of association; licence; registration;
legal subjectivity.



Hdp Maja Ciuanueyxkoeuh, UDK 347.4..341.24+339.9
doyeniu IIpasno? parxyaiueiua y Hosom Cady (ITpernegHu unaHax)

OcTBapuBame NPaBHUX 3aXTeBa JyrocioBeHCKHX JIHLA KOjH
NPOHCTHYY H3 YTOBOPA CKJION/bEHOT Npe yBohewa caHKIMja y
npxapama EBporncke yHuje

Pezume

Eapoiicka Yunuja je 11. jyaa 1994. zooure doneaa Ilpasuao 6p. 1733/94 rojum ce
3abparsyje y0osopasarbe UPpasHIUM 3aXTLeBLUMA [Y20CA068CHCKILX AULQ HA OCHOBY Y20-
80pa U Opyaux UpAsHLLX TOCA0BA KOJUL €y 3UK/bYHeHU Lipe CHIyHar HU CHazy CaHKulya
OYH u uuje je uzeptuerve clipeiero muxosun Hactityilarves. Oeaj tpoiiuc ociitao je u
Oame Ha CHA3U HAKOH CyclleH3lije 1L KOHauHO? YKUdara canxyga. Y pady cy aHaals-
upare reezoee 00pedbe w dalll je kpalllax KpLUIUHKIL OCEPUL HA HolXO8Y CAOPHCLULY.

Kwyune peui: Ilpaao Espoticke Ynuje, Canrige OYH, Ilpasnu 3axitiesu jyzocaoe-
encke auya, Hopate nettocpedne tipuiere

Y TpenyTKy Kajia je CaBer Be36einocti OYH n3rnacao Pesosnymijy 6p. 1074 xo-
joM ¢y KOHauHO ykuHyTe caHkije CP Jyrocnasiiji, MHOIT Halll IPHBPEIHII Cy
OflaxHy1H, OYeKyjyhH ¢ HpaBOM HOBpaTaK HOPMAJHHM YCJIOBHMa TProOBHHE If
NocIoBama ca ceeToM. Kafia je peu o GyayhiM npasHIM MOCIOBIIMA, HajlaMo ce fa he
ce TakBa OYeKiBama BpJo Gp30 ocTBapuTh. MebyTiM, Kajla ¢y y NITamwy YroBOpH I
IpaBHH NOCIOBH cKIOIbeHI npe 30. maja 1992. rojjiike, 4ifje je U3BPIICHLE y KOPICT
nomahe cTpaHe NOTIIYHO I AeTIMIYHO oHeMoryheHo yBobeweM cankunja OYH,
CHTYyallfja ce MOKe Pa3BHjaTH CYNIPOTHO OUEKIBaHHMA.
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Pesonynuja Casera BesGepnoctn OYH 6poj 757 o 30. maja 1992. rojmixe
NOCYKIAA j& K0 OCHOB 34 IOHOLICH:E BeJHKOT Opoja yHYTPaLHLIX [POIIICa KOjiMa
cy y ApkapaMa dnadinama OYH cupoBojiese mMepe pajii cripevyaBamha TPrOBIHE N
apyrix sesa ca CP JyrocnasujoM. Bino je normuno ovexkusarti jja he nocne npuspe-
MEHOT yKIljlatha (CyclIeH3nje ) Mepa off HoBeMOpa 1995. rofiine, a noceGHO HAKOH -
XOBOT KOHAYHOT yKH/Iatba ofI crpade CapeTa BesbeiHocTn noMeTkoM oKTOOpa 1996.
rojiiee, yOp3o Aohil I 1o yKijlaka CBIX HMIUIEMEHTAIIOHIX IIPOIIICca Y Ap/KaBaMa
UAHHIAMA.

Haxanocrt, To ce Huje cacBim ocrapino. Haselrhemo, kao npuyep, npormiice
Esponcke Yuuje. Y penemOpy mecery 1995. rofmse, HaKOH CycleH3Ifje caHKIja O]l
crpade Caperta 6es6eiHocTii Y H, Caper EBporcke YHiije jiloseo je TTpasino Gp. 2815/
951 xojum ce npuBpeMeHo onaxke npimera ITpasnna Gpoj 990/93 1t Gp. 247294 y
omiocy Ha CP Jyrocnasmjy.”) TiMe je CyCNGHIOBaHa NpIMEHA aKaTa KOjH ¢y
3abpamliBanmi pasmeHy nsmeby Esponcke ExoHomcke 3ajeprnme n CP Jyrocnasnje
(oymocHo Cponje u Lpue Tope). Hacynpot Tome, 1t lasbe je octano Ha cHasu Ipasiio
Casera Gpoj 1733/94 o1 11. jyna 1994. rommne.?) OnpenGe oBor Npomiica, Koje I fabe
BazKe, MOTY HMATIl 3Ha9ajHe 1IOC/Ie]IiIe 3a paHilje YTOBOpe I [IpyTe NpaBHe MOCI0Be
n3meby Hawmx cpnpyar i crpannx cyOjekaTa, unje je n3pplIeHe oHeMoryheHo HacTy-
ambeM CaHKija. Paji ce o o0asesyjyheM Npomicy Kojit ce ca CBIIM CBOJIIM eeMEeHTI-
Ma JIIPEKTHO NPHMEH:Y e Y CBAKOj Of1 pKaga unarnma. [IpaBino je crymiio Ha cHary
Ha flaH 00jarkNBama, 16. jyHa 1994, rojine.

Osum [pasinom Casera 3abpamyje ce yIOBO/bABAHE 3aXTEBHM4 KOjIi C& OJIHOCE
Ha YTOBOpE U IpaBHE IOCIO0BE Yilje je U3BPLIeHEe HorobeHo pesomymmjos 757 (1992)
Casera Besteanoct ¥Yjemumbenix Hamuja on 20. maja 1992. rofise 1 ocTamnM pe-
30JTyIHjaMa ¢ KoM y Besi. [Ipasiuo ce mo3nsa Ha craB 9 Pesomyiije, Kojin ce 3axTeBa
OJl IpXKaBa UiaHila, oa 1 off came Jyrociasilje, 1a He JI03BOJIE MOJHOIMIEHE TYKOE Off
crpase oprada Braacti CPJ nan 6nno Kojer dusirgkor 1w npassor mina i3 CPJ, y
Be3Il Ca YrOBOPIMA HIH JIPYTHM [IPaBHHIM IOCTIOBHMA HIlje je H3BPLICHE OMETeHO
yBobermeM Mepa Ha OCHOBY HaBefleHe Pesomymije. C NO3IBOM Ha OBY HOPMY, & IMa-
jyhity Buy fa cy 36or em6apra npotns CPJ, npuBpenui cyGjexkt Esporncke YHiije m3-
JIOXKEHH pHu3iKy fa Oy/y Ty>keHi o crpade CPJ, Caser Epponcke YHilje loHOCH 0Baj
IIpomie Kojiy he HocHone NIpHBpejiHe aKTHBHOCTH TPAjHO 3aLITHTHTI OJ TAKBIX

1. Council Regulation no. 2815/95 of 4 December 1995, O. J. of the European Communilies no. L
297 dated 9 december 1995, page 1. Kopuctiso Tepmin [pagino, kojit npenopydyje Bykami-
nosith, Tlpaso Esponcke Yuuje. Beorpaj 1996, Mana ce oBaj npaBHi aKT ¥ HalIHM TEKCTOBHMA
noHekaj npesoan 1 Kao Y penba. CytuTiga je ga ce panu o akTy EBponcke Yaitje Kojif 1Ma Hen-
ocpeao obapesyjyhe pejetBo Ha TeputopHjit Epponcke YHije i 3a HeroBy TNpHMeny Hije
HeONXOAHa OHIIO KaKBa 3aKOHO/aBHa HATEPBEHNI]a ¥ ApKaBaMa gaaHinaMa.

2. Y mapry 1995. ronuue oHeTa je ekpiBanenTHa Y penba Casera Gp. 462/96 KojoM ce HCTe Mepe
(ypenGe Gp. 990/93 1 2471-94) npuBpemeHO yRugajy y oanocy Ha Penydmixy Cpneky.

3. Council Regulation no. 1733/94 of 11 July 1994, O. J. of the European Conununities No. L 172
dared 16 July 1994 page 1.
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NpaBHIX 3axTeBa, Te oHeMoryhnrn CPJ na nobuje ofmrreTy 300r HeraTHBHIX 110C-
JeqHna emﬁapra.‘”

Ha ocnoBy opor npomiica 3a6pameHo je cBiM miuma y Egpornickoj Yuujin na
YIOBOJbE 3aXTeBY, OJIHOCHO Jia IIpejly3My OILTO KOJy Mepy pajiil ylOBO/baBama 3axTeBy
KOjii MOJIHOCY JYTOC/IOBEHCKA JIIIA, aKO TAK4B 3aXTeB NPOICTHYEC 113 HEKOT YroBOpa
1L IpaBHOT NOcJia ‘mje j{".‘- H3BPLICHE HCIIOCPETHO Il MOCPE/IHO, ¥ [IETIHI LT JIe-
JHMITYHO norobheHo Mepama YCBOjeHIIM Yy cKnay ca Pesomyumjom 757 (1992) Casera
BesbeHocTn (unan 2). 3abpanom cy oOyxsaheHI CBI yrOBOPIH I HPABHIL OCTOBI
6e3 00631ipa Ha hopMy I MEPOJIABHO I1paBo. M3pas “yroBop” ykibyuyje Takobe 1 ith-
AHCIH]CKEe rapaHIjije i NpOTHBrapaHilije i kpeaure (unan 1 cras 1 Tauka 1). 3aGpana
C€ MpIMEYje Ha TEPHTOPIJH 3aje/HIlle I Y O{HOCY Ha CBAaKOT ip’KaB baHNHa JIpXKaBe
YJIaHHIE H CBAKO NPaBHO JIHIE PeriCTPOBAHO I OCHOBAHO NPeMa 3aKOHO/ABCTBY
Apkase 4ianime. [TpaBnio Kaxe fa Ha HCTH HauuH TpebGa NOCTYNATH I Y OJHOCY Ha
3aXTeB Yije NOCTOjake LI caJipXKilHa HeNIOCPeTHO U TOCPE/HO MPORCTHYY 13 Mepa
Capera besGegroct (unan 1 cras 2).

IIpasmio canp:ku feTa/bHe AedUHMIIe TOjMOBA KOJII CY Y HBeMy YIOTpeO LeHl.
Hup. jyrocioBeHcKi cyGjeKT KojeM Tpeba yCKpaTITH IPaBo Ha OCTBApEHhe 3aXTeBd je
CBaKO (hU3HYKO WIH NpaBHO e y Jyrocnasmji: apskasa CP Jyrocnasija n oprasi
BJIACTH Te JpKaBe, (hH3NUKa Jilla Koja IMajy 6opasimrre win npetusamiiire y CPJ,
IIPaBHA JIHIa YHje je CeIULITE MWl UeHTap ojuTyunBara y CPJ i IpaBHa Jila Koja cy y
BJIaCTH HaBeJIeHIX Juilla. Takobe, jyrocioBeHcKH CyOjeKT je It CBaKO JIHIE Koje Jlenyje
NIOCPEACTBOM HEKOT (PH3IYKOr Ml NIpaBHor jmna y CPJ mi 3a padys Hii y KopueT
jensor wmr suue jnna y CPJ, 3aTiM cBako KO ce KOPHCTH YCTYNaHeM TpaBa I
IOJTHECE 3aXTEB Y HMe je[JHOT Ml BHiie duia y CPJ, mumt nofgHece 3aXTeB KOjII HPOC-
TIYe 13 H3BPIIeHa HeKe (IHAHCIICKE MapaHLlije HII IPOTHBrapaHIliije y KOpHCT jefI-
HOT HJIH BHIIE JyTOCTIOBEHCKHX JIHIa, HTH.

3abpameHo je YIOBOBUTH 3aXTeBY Kjl je N0CTaB/beH npe I II0CJIe CTyNama Ha
cHary camor IlpaBuna, a HoBe3aH je ca H3BpIIEeH:EM YToBOpa HIII MPABHOT M0OC/a Ha
xoju ce oso ITpasmio opHocH. Hifje HEONXOJHO Jia je 3aXTeB MOCTaB/LEH Y MPAaBHOM
NOCTYIKY Ma 6 ce oBa 3abpaHa HpinMemiBana. IToceGHO ce HAaBOJlE 3aXTeBH 32 Ii3-
BplIeke o0aBe3a KOje MPOHCTHYY I3 YroBopa IUII IPaBHOT IOCNa, 3aXTeBH 3a
NpOIyKEWwe HaH MIahame HeKe (HHAHCH|CKE TapaHlUifje N [pOTHBrapailiije,
3aXTeBH 3a HaKHAJe UITeTe Ha OCHOBY YTOBOPA ILTH NPaBHOT 1I0CA, IPOTHBTY:KOEHII
3aXTEBH H 3aXTeBH 34 OPH3HAE I I3BPLICH:2 Hpecyfe CTPAHOT Cy/ia Il apOuTpakHe
ojnyke, Ges 063mpa rje cy ose foHeTe (4nad 1 cras 1 Tauka 2).

Opnpeben 3axTeBH cy u3y3eTH off 3a6pane (wiaH 3). ITpe cpera, H3y3eT je 3aXTeB
13 yTOBOpa I IPaBHOT NOC/I4 YKOJIHKO jyTOCIOBEHCKH CyGjeKT JoKaKe Mpell MpaBocy/l-
HHM OpraHnMa JipXKaee 4iaHnne Esporcke YHmje fa cy cTpadke “npnxparine’ Taj
saxteB (the claim was accepted) npe poHolema Mepa OYH 1 f1a ce te Mepe Hicy
Oflpaziie Ha IOCTOjarse W Cafip)KHHY 3axTeBa. MebyTiM, HaBefleHH H3y3eTaK HE

4. Bupu IpeamGyny Ilpasuna Gp. 1733/94 og 11. jyna 1994. roune, cta 7.
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o0yxpata (pUHAHCITCKe rapaHiie i nporuprapanije. [Tog BCTIM YCaoBiIMa H3y3eTn
Cy jOUI I 3aXTeBl KOjif c¢ OJHOCC Ha Miahame pole Koja je n3Be3eHa Npe ycBajama
CaHKILH]a 11 3aXTEBII KOjII Ce OJIHOCE Ha Bpahah:e 3ajMa Koje je JyTocloneHCKO JHIIE J1a-
no muiy 13 Esponcke YHuje npe caHKiija. KoHauHo, A3y3eTH ¢y H 3aXTEBH KOjil ce
OJIHOCE Ha YTOBOPE O pajly KOjit NOJIIeKY 3aKOHOJIaBCTBY HeKe O]l IpAKaBa UlaHilla,
3aXTeBIl 3a 1ahambe 13 yToBOPa O OCHTYpaby KOjil ce OIHOCH Ha HeKH floTabaj Kojli ce
JlecHo Mpe yepajamba Mepa OYH, 1mi 113 yToBOpa 0 00aBe3HOM OCHTYpamy Y jefIHOj 0f1
JIp/KaBa "WIaHIIla [ 3aXTeBI 3a nahame HOBUAHIIX 3HOCA KOjIi ¢y yInaheHIl Ha pauyH
I ulija je ncnnara Oina GJOKIpaHa Ha ocHoBY Mepa OYH, mog ycropom ja ce
niahame He OHOCH Ha HOBall Koji je yiiaheH Ha IIMe rapaiifje 3a yToBope Kojii ¢y
oGyxsahenn ojipeiibanma opor ITpasiita. Y cBakoM ciyuajy, 4aK it ako ce pajit O 13y3e-
TOM 34dXTEBY. OH HE MozKe [la 00yXBaTH KaMaTe M JIpYre BIJOBE HaJIOKHAJe LITeTe
HacTane ycue | WiHeHITIE J1a, Kao nociemina Mepa OY H, n3ppluetse oGapesa Hilje oc-
TBAPEHO Y Clajly ca YTOBOPEHIIM YCTIOBIMa.

Y cBaKOM IOCTYNKY KOJi IIMa 3a LILL OCTBApEH:e 3aXTeBa, TepeT [I0Ka3iBakha, 14
VAOBObaBaH:¢ 3aXTCBY Hilje 3a0paH¢HO Ha OCHOBY ofipefiaba [TpaBuna, nexKi Ha cyo-
JEKTY KOJH 3aXTeB [OCTaBba (w14 4). Cpaka jipiKapa unaHila ojipehyje canKIje Koje
Tpeba [1a ce IpIMEHE Y ciTyuajy Kpiiewa oapeiiaba Ipasina (unan 4).

ITocne unTaka NPOXHONTHBHIX ofpeaada IlpaBina, Havehe ce HEKOMUKO MH-
Tama. [1ppo, nuramo ce 36or gera npimena osor [pasina Hitje npHBpeMeHO 0GyCT-
aB/beHa OH/ld Kajia je TO yUIH-EHO Y OfHOCY Ha octana ITpaBina Esponcke YHije Koja
¢y loHeTa Ha ocHOBY Pesonyuuje 757 Casera Bestegnoctn Y jemmbennx Hammja? Ta
it je Esponckil 3akoHopabal npotymauno maparpad 9 Pesomymmje 757 Kojium ce
sa0pamyje jYTOCTOBEHCKIM Cy(jeKTHMa NOIHOUICH:e 3aXTeBa Kao TpajHy Mepy? M3
TEKCTa Maparpadha 9 He NPOHCTHYE /1 CY 3aXTEBI TPajHO 3a0pakbe L, Maja ce, HCTIHE
pajflil, He KaKe H3PHYITO HII fla cy 3a0pameHIl caMo IPIBPEMEHO, JIOK TPajy CaHKIHje.
Y Ilpasuny Esponcke YHuje Takobe ce He BaBOAN [a /N je HeroBa TNpHMEHa Or-
paHHYeHa Ha BPEeMEHCKH NepHoj Tpajama Mepa OYH, 1 ce npoTexe 1 Ha BpeMe
nocse WiIX. AKo je yKiitamheM Pesonynumje 757 on crpane Caseta BesGensocTi yRIHy-
Ta if 3a0paHa NOJHOLIEHkA 3aXTeBa Ha OCHOBY YTOBOpa 4ilje je H3BpIIeHe OMETEHO
caHKIUljama, Tpebaso 61 j1a Taksa 3abpaHa Gyjie yKitHyTa 11y Egpornckoj YHiijir.

Ynpkoc ToMe, HMa OCHOBa 3a GojasaH 1a he oBaj mpomniic OCTaTH TpajHO Ha CHa3I.
Y tekcry IIpeambyne ce Kao wit/b JoHoMIeHa TTpaBiiia HaBOJ TpajHa 3allTHTa HOCH-
7ana NplBpe/lHe aKTHBHOCTH 113 3ajenine i TpehixX 3eMaba O] IPABHIX 3aXTeBa
jyrocnoBeHcKix jnna. M3 tora caean sakmbyuak fa je EBponcki 3akoHogaBan nmMao
IIUD fla YBeJIe BPEMEHCKI HeOrpaHitueHy 3a0paHy OCTBapiiBamba 3aXTeBa JyrOCIOBEH-
CKHX JIId H4 OCHOBY yTOBOpa H [PaBHHX [OCT0Ba 4iije je H3BpLICHE NOroheHo
CaHKIIHjaMa, YKOJIHKO HICY HCITYH-EHH YCIOBH 3a IPHMEHY HEKOT Off 1I3y3eTaKa.

MoskeMo IpHMETHTI jla ce Ha Ta] HA4IH 113 OCHOBE PYLII HPHHINN HEeNOBPe/Ii-
BOCTH YroBopa H pPdBHOIPABHOCTH YTOBOPHHX CTpaHA. HEICT}TIBH:»C BIHIIIEC CHJIC I
NPOMCHCHIIX OKOJIHOCTII NayulaiHO o YHAIpe]l ce lporjallaBa pasjoroM 3a
ocioboheme caMo jelHe (YBEK HCTe) YTOBOPHE CTpaHe 0j] YTOBOPHIX o0aBe3a, Majia
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OBIl PA3NO3H HHAYE Y YIOPEHHOM O0NraiHOHOM NPaBy MOTY JIOBECTI If JI0 JIpyIiX
mocaefnna (Hup. o ojllarama H3Bpiicma 00aBese Il JI0 HBEHOT YMAHCHa 1111
npitarobaBara IPOMEH-CHIIM OKOMHOCTIMA ). Be3 o03npa Ha 1o f1a i je fpyra yro-
BOPHa CTpaHa crnocoOHa Jla ce Cajla, HAKOH YKI[aka CAHKIljA, BPaTIl 3BPIIaBak:y
YTOBOPA, OH4 j& OBUM MPOIIICOM YHalpe 0c000heHa OIFOBOPHOCTT 34 HEH3BPIICH,E.
Tune ce mena obapesa Ha OCHOBY YTrOBOPa 111 JIPYTOT NPABHOT 110¢/1a CKIAOIVLEHOT
npe yBobera CaHKIlija npeTBapa y HpHpojHy o6miraiijy. JOU jejiHa 3aMepKa Hauen-
HOIIpaBHE MPHPOJIC KOja ce MOXKEe CTABITII OBOM IPOTIICY je, 1a ce HIIME HEONPAB/IaHO
13je/IHaYaBajy MpHBaTHONPaBHI cyOjekTn 13 Jyrocnaemje ca apxkasom CPJ, Tako mro
ce yHallpe[ I 3a cBe ciydajese ojipebyje fa OHII CHOCe YrOBOPHY OATOBOPHOCT 34
HITeTy KOja je 3a 00e yroBOpHe CTpaHe HacTylita yeie) yBobera caukija.

Tpeba rakobe npuMeTHTH f1a WiaH 3 MOMEHYTOT IPOINICA KOJIM CY HOCTARLEHI
nsyseni, oSiuyje HejacHOhama 11 yCTOBIMa Kojit (haBOpH3yjy caMo jefjHy YTOBOPHY
crpay. M3 Tord 4nana npoucTIe Ja HanslaTa (hIHAHCIHCKIX TapaHIliija i NpOTHEra-
paHliija CTPaHiX fima (Hajueinhe crpaHnx GaHaka) Koje cy jaTe Hpe HACTyNara
CaHKINija YOIILITE He MOXKe JIa ce 0cTBapH, Ge3 06311pa j1a i Cy Te TapaHilije pOIICHO
Iy POKY HO[HETe Ha HamnaTy. Takobe, 3aXTeBH 3a KaMaTy, OJJHOCHO HAKHAJy IITETE
HacTafe 300r Tora LITO HHOCTpaHa yTOBOPHA CTPaHa HIlje Ha BPEME I Ha YTOBOPEHI
HavilH U3BPLIIJIA CBOje YTOBOPHE 00aBese, He MOTY e YOIIITe JOCY/HTH JyrOCTOBEH-
CKIIM CTpaHKana (0OpHyTO je mMoryhe). Kajia cy y nurratby YroBopH ¥ KOjiMa CTPaHO
JHLE jOI Hifje NIATII0 3a poby Kojy ¢y Hauni cyGjeKTIi H3Be3 npe CaHKIja, MO-
ryhHOCT OCTBapeha 3aXTeBa 1I0CTOjIL, allif je CyTaHOB/beHa 06aBe3Ha Ha/UIEKHOCT Cy/la
jemse o iprkasa unannna EY, ipef kojiM Tpe6a qokasari fja je po0a 3cancta im3pese-
Ha 1pe ycBajara Mepa M [la ce Te Mepe HHCYy Ofipasiyie Ha IOCTOjame HHTH HAa
CanpKHHy 3aXTeBa. VICTH yCAoBI BaKe I 32 OCTBaplBaH-e 3aXTeBA 3a I3BPLUICHE YTo-
BOpa y KOjHMA Cy CTPaHN cyOjeKTH Ty?KHII HeKe JIpyre oGaBese, Koja ce He cacToji y
nnahamy. To he ce HAPOUNTO OPA3NTH Ha OHE YTOBOPE KOJI ¢y IpeBibanit ayrop-
O4HEe I KOMIUIEKCHe, MebycoOHO Henpennerade obapese YLOBOPHIX cTpaHa, jep he
fomaha CTpaHa, ol IPETIOCTABKOM Jla CTPaHIl ApTHEP He »XKemu IoGpOBOBHO fla ce
BPATH YTOBOPY, y TOM Cy4ajy HMaTii TeXKaK 3a/aTak [la JIoKaxke, I TO TPEJl CTPaHIM
CY/IOM. f1a Ce 4ETBOPOIOJMILHE Tpajame CaHKIlja HIlje Ofpasiio Ha HOCTOjale 1
cajipxuHy yropopa. Onpenba wiada 3 tauka a) Ilpapmta, Koja cajipsKil HaBefieHi
3y3eTaK JIBOCMIICIICHO je hopMyicaHa, TaKo jla ce He MoyKe ca curypHothy peh jja
T Ce H3Y3eTdK OJIHOCH CaMo Ha Ty>KOeHe 34XTeBe KOji cy NPH3HATH Npe yBobherwa
CaHKIIH]a IUTH Ha cBe 00aBese 13 yroBOpa i MPABHIX 1I0CIOBA KOjIi ¢y CKIOIULEHN Npe
yBObeH:a CaHKIja.

Ocraje HejacHO, KaKab je pexKHM Yy CIyvajy Jia je y KOHKPETHOM YTOBOpY Ipef-
BhEHA HaIJIEZKHOCT HEKOT JIPYTOT Cyfia Uy MebyHapojiHe TProBUHCKe apGrTpaxe.
[TpeTnocras/baMo Jla ce y TOM ciydajy o0aBe3sa jyrocloBeHCKOT cyGjeKTa [ia loKaxe
peieBaHTHE YHILEHIIIE Pajlli OCTBAPEH:a CBOI 3aXTeBd MOXKE aKTHBHPATII [0 TPHIOBO-
Py CTPaHOI cayroBapaya y NOCTYIKY NPH3HAa I 3BPLICH:a CTPAHE Cy/ICKe Il aphii-
TpaxkHe OfUTyke, c 003HPOM J1a je 3aXTeB 3a PH3HAE I H3BPLICHE CTPAHE CYJICKE M
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apOnTpakae ojUTyKe u3pnuiTo obyxpahen y nedunnji 3abpateHix 3axtena. Time
ce MOCTYIAK NpH3Hakha Il H3BpIIeH,a MOXKe 3HaTHO HCKOMIIMIKOBATH If IIPOJIOHTIIpa-
TI.

Y OBOM KOHTEKCTY [OCTd4Rba ce MITake npumeHe Ipasnna y coyuajy Kajia cy
CTpaHKe YroBOpiue NPHMEeHY HEKOT JIPYTOT MpaBa /I IPaBHIX 1TpaBHla KOjil He
cnajlajy y npaBo EBponcke YHije HITI ¥ IipaBo BIUIO KOje OJf Ip:KaBa wiaHmnua. Y
MebyHapoHOM NpuBaTHOM 1paBy Beh yzKe BpeMe ersicTipa HHCTHTYT “HOPMII Hell-
OCpejlHe TpHMEHe”, Kojii Mojl oipeheHiM ycloBiMa oMoryhasa IpIMEHY HMIepa-
THBHHX ofipe/laba 3aKoHa je[He Jp:ape, Oe3 0o031pa HITO je ImpeMa KOJIM3IHOHIIM
HOpMaMa, Kao MePOJIaBHO [1paBo ojipeheHo IpaBo HeKe JipyTe jipkane. To je Tako 4ax
Il y ciydajy 1a je OCHOB 3a ofipehliBame MepOJABHOr 1IpaBa CTpaHauKa ayTOHOMITja
Bosbe. Peu je, nakiie, o HHCTHTYTY KOji IIpejIcTaBha Herailjy npuHmina Mebyrapoj-
HOT TIPHBATHOT 1papa. [J0BO/BHO je MpOTIacHTi HeKY HOPMY 32 HOPMY HellocpejlHe
TIPIMEHE 11, IPaKTHYHO, 33001ThI YIITaB KOMH30HII MeXaH1i3aM Kojit 611 oHeMoryhasao
IPIMEHY TOTa 3aKOHd Ha KOHKPETHII CITy 1aj.

Onpente Ipasina 6p. 1733/94 Capeta Epponcke YHije no cBojoj npHponin ce
CBPCTaBa y OHe HOpME 3a Koje 611 ce /1aKO MOTJIO 3dK/bYUlITIL /1a Cy HOPME HEeNoCpe/He
npiumene. Caminm Ipasunom ogpebena je kerosa eKcTepHTOpIjaiHa OPIMEHa - [Tpe-
Ma unady 2 cras 2, ITpaBino ce npiuMemyje He caMo Ha LeJOKYIHO] TepuTopnji EY,
HETO 71 Ha CBAKO JIIE KOoje je Ap/KaBLaHIH Jp/Kape 4iaHIIe OJHOCHO Ha CBAKO
HPABHO JIIE PericTPOBAHO I OJTHOBAHO NpeMa 3aKOHOIABCTBY ApPXKABE MIaHIIIE.
HiMuepaTHBHI KapaKTep HeroBIX ofpefaba je HecyMm:iB. CHTYpHO je 1a On opeade
IlpaBuna Guie npoMemeHe Kao HOPME HEMNOCpe/IHe IIPHMEHe Y CHopy Hpel CyIoM
npxase unaunue Esponcke Yrnje, Gez 0631pa Ha HHaue MepoAaBHo Ipaso. Bpro je
BepoBaTHO Jia 611 re ofpeibe O1ute npiMeheHe i npef MebhyRapoIHOM TPrOBIHCKOM
apONTpazkoM Koja 011 peliapana o cnopy m3meby gomaher yrosapaua i yroapaya 13
Esporicke ¥ Hitje TOBOJIOM yTOBOPa Hlije je II3BplleH:e lToroheHo cankuljaMa OY H.

Hapag#o, ciryaiiiija He Mopa G1Ti TOJHKO [IPHA KOMIKO ce YiHI, jep he sehnna
HHOCTPAHIIX TapTHEpa BEPOBaTHO HACTOjat Jla cBoje o0aBe3e HacTalle IIpe CaHKIja
H3BPLIH KOPEKTHO, paii 3alliTHTE CONCTBEHOr YIJefa H HAacTaBKa TPrOBIHCKIX
OjIHOCa ca JlomMahiM mapTHepHMa, Te€ ce Hehie HIf nosusaTi Ha oBa) npommic. Mana,
Teker ITpaBuna mpy>ka OCHOBAa 3a TyMaucHe f[a je I TaKBO, NOOPOBO/BHO
YAOBO/baBae 3aXTEBY jYTOCIOBEHCKOT NIapHTEpa ¥ IIPaBHOM N0CTY, 3abpameHo Ges
Bobema 1N0CTyIKa npefl NPaBOCY/IHIM OPraHIiMa JApsKaBe Ynaniile, paji JoKasiBamba
peNeBaHTHIX udiisheHnna. Hije Ham mozsato Kojamkil je Gpoj yroeopa mssmeby
JYTOCIOBEHCKIIX NapTHEPa 1T TapTHepa 03 EY KOjil ¢y CTBapPHO NOTOHEHIT OBOM MEPOM.
Y cakoM ciyuajy, [pasino 6p. 1733/94 crasba y BeoMa HelOBO baH MonozkKaj gomahy
CTpaHY KOja HaKOH YKIjlaka CaHKIja >Kelnll fa NplBefle CBOT HEBO/BHOI CTPAHOT
napTHepa H3Bpileky 00aBe3a 113 paHijer yropopa. 36or Tora 611 61O Y HHTEpecy
Halle CTpaHe [la ce Ha cBe Moryhe HaulHe HHcncTipa Ja EBponcka Y Hija yKilHE OBO
ITpasino.

(wranak npumwben 15.197.)
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Summary

On 11 July 1994 the European Union passed the Ruie No. 1733/94 prohibiting the
Sulfilbment of legal demands made by Yugoslav citizens according 1o contracts and other
legal transactions made before coming into force of the sanctions of the OUN the perfor-
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/p Heuya Jankosel, UDK 347.714
apodpecop Ilpaenoi haxyaiteiia y KpaZyjesyy (ITpernegHn 4saHaK )

[IBe HanoMeHe NMOBO/JOM HOBe ypeasde o YHHCY V CYACKH
perucrap

Y “Cay:x6erom micty CPJ” 6poj 1/97 o6jarbera je Hoa Y pejiba o Yy y cymc-
KH peructap. [JaHoM cTynama Ha cHary Te ¥ pejibe mpecrana je fa Baku Y peda o yi-
ICY y CYICKH perucrap npefyseha if IpyriX MpaBHIX Jila Koja 00aBbajy IpABPe/THY
leIaTHOCT, KOja je foHeTta 1990. romnHe.

Y 0BOM TeKcTy OcBpHYheMo ce Ha [Ba unana Hope Ypeabe. To cy unan 18. Kojn
cajipKi ofpeji0e O NpHjaBH 3a YMIC Yy CYICKH PerHCTap OCHIIBawba JIPYIITBEHOT
npeayseha 1 unag 19. o mpujaBl 3a ymIc y CYACKH pericrap OpraHH30Bamka
ApYyLITBEHOr npejryseha.

I

W3 unana 18. ¥YpenbGe mponsnasm ja ce MOIY OCHHIBATH HOBa JIpyLOTBeHa
npeay3eha. Ona ce, npema Toj 0/1pef0, OCHIBAjY OTYKOM I yTOBOPOM OCHIIBaua, y
3aBHCHOCTH Of] TOTa jla Ml Opefy3ehe HMa je[HOr Nl BHIIE OCHIBaya. To cy akTH
KojiMa ce npema dnany 10.ct. 1. 1 2. Baxkona o npeftysehiima (“Ca. mict CPJ”, 6poj 29/
96) ocHuBajy cBit 00 IIpe/y3cha.

TIpiniikosm aHamise oBe ofipefibe Tpeba 3aHEMapHTHl OHe CiyuajeBe Kajl jeHO
APYLITBEHO npejy3ehe Hacraje crajarseM [IBa IUIH BHILE IpYIUITBEHIX npery3eha, Koja
npecTajy Jla moctoje. 3a Takse cHTYalllje BaKn unad 45. Ypenbe, a He unad 18. Ype-
noe. Mcto Tako, unan 18. YpenGe He offHOCH ce Ha CiIydajeBe Kajl [Ba I BHLle
ApYIITBEHNX npefy3eha HacTajy nojenom NpylITBeHOr npefyseha, Koje npecraje jia
nocroju. Ha ynuc nofene upetyseha y cycki pericrap npuMemyje ce 4iad 46. ¥ pe-
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noe. Uy cyuajy cuajamsa, i y cIyuajy noiene npeftyseha, y mirTamy je crarycHa npom-
eHa npejyseha, a He ocHIIBaE-€ IOTIYHO HOBOT Hpejlyscha, Koje Hifje HMaso MpaBHe
HPETXO/IHIKE.

Unan 18. Y penle ojiHOCH ce HAa OCHIBAH¢ NOTIYHO HOBOT 1ipejy3eha, ca nMOBIH-
OM Y BIJTy IPYIUTBEHOT KANNTaa, KOje Hilje IIMaJo IpaBHe PeTXOJIHIIKE.

MebyTin, 3akoH o npefysehiiva He npejinba MOryhHCOT OCHIBaH-a HOBHX
NPYLITBEHHX npe,r[)‘Beha.n Taj 3akoH canpski oipefibe 0 ToMe KaKo ce OCHHBajy noje-
N obmimn npepyseha, ann He 1 O OCHIBaH:Y JPYIITBEHIX npemyseha. Jemno
JIpYLITBEHO mpefysehe, HCTO Kao 1 0110 Koje IPYTO HPABHO JHHe, MOXKE Ha OCHOBY
unana 8. craB 3. 3akoHa o npemysehina ocHoBaTH HOBO npejtysche, anm ra ocHiuBa y
00Ky aKIHOHAPCKOT APYLITBA M IPYLITBA C OTPAHIMEHOM OJITOBOpHOIIhy, a He y
0OMHKY ApylITBeHOr npefy3eha. [IpyIITBeHN KallTan ako je yIoXKeH y HOBOOCHO-
BaHO Hpefysehe HMa KapakTep aKIIjCKOr KamnTana (Kaj je y mHTamky akIIOHapcKo
APYLITBO) H flaje APYIUTBEHOM Ipefy3ehy Koje ra je yaoxio y to npejysehe craryc
aKIHOHapa.

OBo miTambe HMa BeJIHKI IPAKTIIYHII 3Ha4a] 3a CIiCTeM YIpaBbasa y npeaysehi-
Ma. Jep, aKo ce cTaHe Ha CTaHOBHILTE Jla Ipefly3ehie 0CHOBAHO OJf CTpaHe JIPYLITBEHOT
npeyseha, ynarameM ApyIITBEHOT KalTana, Ma CTaTyc ApyLITBeHOT npeyseha, To
On 3HAYHJIO fla je OHO caMOyNpaBHa opraHmsaumja. Unan 394. craB 1. 3akoHa o
upefysehima ojipebyje 1a cKymITHHEY JIpYLITBEHOT npefy3eha ulHe npejcTaBHHLH
3anocsieHnx. OcHiBay Tor npejy3eha He Oir 1Mao, 63 0031pa Ha yJI0XKeHa CpeficTBa,
HIKaKBa [IpaBa Jla YYecTBYyje y yIpaBbamy npefy3eheM Koje je ocHoBao. To ce HIKaKo
He OHf MOIMIO YKJONNTH Y KOHUENT TP:KUIIHE eKOHOMIlje, ca BIaCHHYKI OpraHn3o-
BaHHM npefy3ehnMa, ol Kojix OcHOBa nonasil 3akoH o npepysehinma.

Y Ynany 18. YpenGe jour jeqHa opmynaiija OpiBaaydn naxmy. Hanme, Tpaxi
ce la ce y3 IpHjaBy 3a YIIHC Y CYJICKII pericTap OCHIBama JpyIITBEHOr npe/iy3eha npi-
JIOKH [I0K43 ia je ApYIUITBEHH KalTal Iofie,keH y o6pauyHcKe aKuije onpebene HoMm-
HHande BpenHocTn. CnoMimy ce 1 yiemn ofpebeHe HOMIIHaNHe BpefHOCTH, LUTO
Tpeba cMaTpaTH JalCcycoM, jep Y y APYLITBY ¢ OFpaENYeHOM ofiroBopHouhy (Ha
KOje ce OUHTJIe[JHO MIC/III0) HeMajy HOMITHAIHY BPEAHOCT. AKO [IPYLITBO HMa BHIIE
YIAHOBA, CBAKH 4JIaH IMa 10 jefiaH yaeo (unax 332. cras 2. 3akoHa o npey3ehnma),
KOjH MOTy GHTH BPJIO PasIiHyiTH.

Y crBapn, TpeGa mMaTH y BHY fa Cy IpeMa uiady 2. cTaB 3. 3aKOHa 0 OCHOBaMa
IpOMeHe BNacHHINTBa ApyurrBeHor Kammnrana (“Cn. muer CPJ”, 6p. 29/96) cBa
npenyseha xoja pacnonaky ApyLITBEHIIM KallITasIoM J[y>KHa [1a Taj KalliTal HCKaxKy ¥
oOpavyHCKHM aKIijaMa, OJHOCHO yjemiMa. To je HeOIxo/IaH Noa3HIl Kopak jja 611 ce
MOTJIO IPHCTYIHTH CBOJHHCKO] TpaHcopMaljil ApylITeHnX npeayseha. Huje, nak-
e, y DHTamby HEUITO LITO je Be3aHO 3a OCHHBaH:€ HOBOT IPYLITBEHOT Npefyseha, Hero

1. Bacumegih, 1p M.. “Koaeniliap 3axona o tipedyaehuma”, Y ipyxeibe npapaika y npuspej CP
Jyrocaaeuje, Beorpapn 1996, crp. 339; Jankosen, aip K., “lpefixodne natioseie ya nosu 3akon o
fipeoyzehuma”, Cnyxoenu nucr CPJ, beorpap, 1996, cTp. 61.
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ycarnauapathe cBux npeiyseha koja pacnonaxy ApyUITBEHHM KAIHTATOM ca HOBIM
POIICHMA.

OO0pauyHcKe akillje HHCY aKIlitje y CMIICIY XapTija oft BpEJJ,HOCTl[.E) Ome nocroje
CaMo Kao cTaBKa y Omnnancy papyurrsesor npegyscha. He sachnusajy axiionapekn
IIPABHI OJIHOC I3Mebhy ApyLITBEHor npefy2eha 1 BeroBor OCHIBAA.

[Mpousnnasn fla je ymecTo ojipeabe O pericrpaiiijil OCHIBAHA JPYUITBEHIX
npefyseha, Koja je HenpuMeH/bliBa, Tpedano y Ypeiby yrerit oipende o npepertic-
TpalLiijil HOCTOjeRIX IPYLITBEHIX Hpejiyseha.

1

Y unany 19. ¥ pende naxmy npueaati hopamynaiiija i3 Koje Ipon3nasi f1a je Mo-
ryh packii1 yrosopa o npeHocy ApyLITBeHOT KallliTala Ha XOJiHr 0e3 HakHajle.

Paji pasyyepasa 0BOT IITaka Tpeba ce HOICETINTI Ha TO KaKO je HaCT40 3HaTaH
Opoj HallliX XOAUIHT npey3eha.

Tlpsa xommiHr npefyseha y Hac HacTana ¢y HAOCHOBY 4iaHa 145-e 3akoHa o
npefysehimva i3 1988. rojise (nocse 1w3MeHa it JonyHa Tor 3akoHa n3 jyna 1989. rop-
1IHE ), § TO TpaHcgOpMAaIlijoM PaHIijiIX CI0KeHIIX OpraHI3allija yIpyKeHor pajga. Tom
oapendooM je o nponicato a npeayseha Koja cy yjIpy:KeHa y cIOXKeRH 00IIK MOry
ce, Ha Ha4liH Npe/BiheH caMOYIPABHIIM CIOPA3yMOM O Y/IPYAKIBaHY, OJIHOCHO yTO-
BOPOM, NOBE3UBATH MMyTeM KallliTajla, H3laBatheM JICOHHLA IV YCTYTIameM yhena
cnoxkeHoM OOMIKY [0 BHCHHE HETO BPEJHOCTH HMOBHHe mpeayseha. Ilojen-
HOCTaB/BEHO TIOCMATPAHO, pajil JakIler pasyMeBama, a 0e3 ylTakema Yy IpaBHe
¢hurece, Morno On ce pehit j1a cy npenyseha koja cy seh Gima nopesasa y jejisy rpy-
nanujy npefyseha, it Koja cy ce peopranisoBana y cOHIUKa ApYILUTRA U0 ¥ APYIITBA
C OTpaHiyeHOM OJrOBOpHOLIRY, MOLIa OTYUITI Ja [peHecy (e3 HAKHAJe CBOje ne-
OHHIE Al YIeJe Yy CBOM OCHOBHOM KallTamy Ha CTTOXKEHH OOMIK npen}‘:icha, Jia 01 Ha
Taj HaYlH CI0KeHH 00K MOrao ONCTATI I y HOBIIM YCJIOBIIMa OpraHi3aliije npHBpe-
jie. To cy Takpa npejy3eha no npaBuIy YIHIIIA 3aTO UITO je HOBe3iBamwe OO0 y 3aje]-
HAYKOM IIOCTIOBHOM HHTEPECY CBHX 4naHoBa rpynauije. Ha npivep, onerina cy fa
3aje/IHO, K40 BEJIHKH NPHBPE/IHIL CICTEM, IiMajy 00/be LIAHCE 3a YCreX Ha TPAKILITY.

Y muoTHM npenysehiivMa oTyKa 0 npeHocy cpejicTaBa 0e3 HaKHaje Ha CIOKeHH
00nuK npeayseha [JOHETa je AIYHIIM H3jallbaBat-eM 3allOCTCHIX, Ha pede peHIyMY.

ITojaBno ce y nmpakcu npodaeM Kako OpraHizoBaTH YIPaBbake TAKBIM XOJITHT
npejysehenm? Jep, Xoaausr npeysehe Hitje 610 OCHOBAHO HEKIIM HOMITHI PAHIM Kallil-
TaaoM, Yiji GIf BAACHHK HAa Taj HAUIH I10CT40 BIACHIK XOMUHT npeayseha If 0o TOM
OCHOBY yIIpaB/bao XOaauHT npepysechem. Ilpakca je Halnma 13143 Ha Taj HAMHA LITO je
Yy MHOTHM XOJJUHT npegyschiiMa OO YCTAHOB/BEH CHCTEM YIpaBhama Ol cTpaHe
Ipe/CTaBHIKa CBHX /IpylUTaBa Koja Cy Ha XOJJIIHT lpeHena akipje. Ha raj nawin

2. Bacwmenih, ap M., "3axon o fipedysehusa - tiutiarea u vdiosopu”, Tlpaso 1 npispena, 6p.
11-12/96, crp. 47.
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CTBOPEH Je CIiCTeM YHAKPCHOr YIpaRbawa: XOMMIHT npemysehe je ympasmbano
npefyseheM Koje je Ha Bhera IPEeHeIo CBOje aKiyije, alii je 3a y3BpaT To npefysche, y3
npyra npeyseha Koja cy 6nna y 1cToj Tpynaiijil, Cpa3MepHO IIPEHETIIM CPE/ICTBIMA
YUECTBOBAJIO ¥ yNpaB/baksy XOmMHr npefyschem. [la On ce opaj 3auapadn Kpyr
paspelno, i3MeHaMa 3aKoHa Koje ¢y n3Bpiuese asrycra 1990. rojiiine nponicaso je
na npemysehe MoKe Ge3 HaKHale MPEHETH CBOj KAaNHTal I Ie0 CBOT KallTana Ha
npyro npenysehe, ann Ge3 npaBa ynpasbaka TIM npefy3ehem (unan 143-6 cras 2. 3a-
koma). To je cuTyammuja Kojy 1IMa y BIUTy HaBeneHa ofipeniba Y penbe.

Opna 3aK0HCKa peiliesha Glila cy H371a3 13 HysKle. Y BpeMe Kajla ce Hallla IpiBpefia
mouesa BpahaTii TPIKIIUTY 11 YCNOCTaBbakby KaliTan-ojHoca y npeysehy, Tpebano
je 11 noBesnBame Npeftyscha y BemiKe NpIBPe/IHE CICTEME OPTaHI30BATH 110 OCHOBY
Kamirana. A ClOKeHe OpraHnsaliije yIpy»KeHOT pajla HHCYy npeMa 3aKoHy O yi-
PY:KEHOM pajy IMaJe HeKl CBOj KamiTa.

Pasyme ce na TH oIHOCI He MOpajy ocTaTi BeunTi. Ha npnsep, cKymnTiHa X0j-
HHr npefy3eha (IpeTnocTaBiMo fa je y MTHTaY aKIOHAPCKO JPYIITBO) MOXKE JOHe-
TH OAAYKY O CMamem) OCHOBHOT KamuTana mpemyseha. Axunorapn XongmHr
npenyseha he y 3ameHy 3a akiije XONJUHT Opefy3eha Koje ce nosnave JOOHTH aKilije
3apicHor npenyseha Ynjn je mManar 6nno xonauHr npeaysehe. 3asncHo npenysehe Ha
Taj HAullH HCTYNa U3 clcTeMa npefy3eha OKYIUbEHIX OKO XOMIUHT npejyseha. Mmm,
aKIOHAPI XOMIHHT Ipeyseha MOTy IOHETH O[UIYKY Ja mojiesie To npefysehe, ¢ TiM
fla ce MOjefHH AeNOBN NpHIOje ofpebeHIM 3aBICHIM Npefy3ehima Ge3 HakHaje.
3apiicHa npegy3eha he 1H31aTI aKLIIOHAPIIMA XOJIIIHT 1peTy3eha cBoje axiutje. Xoml-
IHT Ipefy3ehe MOXKe ce peoprasi30BaTl y DOCAOBHO YIPYKEH:E LTI MOKE IpecTaTi
Jla HOCTOJIL.

Anu, TakBe ce OpOMEHE MOTY BPIINTH CaMO Ha OCHOBY OJITyKe CKYIIIITITHE XOJI-
uHT npefyzeha. OHe ce He MOTY BPILINTH PacKIIOM aKTa Ha OCHOBY KOJer je XOJJIIHD
npefy3ehe HacTajo. 3aTo, aKo je je[JHO XOJMIHT npefysehe HacTano OecnmaTHIM
IPeHOCOM JPYIITBEHIX CpeficTaBa Y NOCTYIKY TpaHCthopMalije cnoXeHix o0mKa
JpYLITBeHIIX Npejy3eha, Ha ocHOBY ofropapajyher caMoyIpaBHOL CIIOpa3syMa I yTo-
BOpA, PACKUJ] TAKBOT crnopasyma 6Ho Gl IpuBHO pesieBaHTaH, OJHOCHO YaK 1i HEMO-
ryh.

Y IpHIOr TaKBOT MIIIbeHha FOBOPH BHINE Pa3jora.

IIpeo, kajg ce y NpaBHO] TepMIHONOTH]I KOPICTH CHHTarMa ‘‘packiiji yrosopa’,
TOJpa3yMeBa ce jeJHOCTPaHl packKilj i3 pasnora npe/sibeHix 3akoroM. Ha npnmep,
PacKIjl YroBOpa O] CTpaHe LoBepHola 300r Tora UITo [y>KHHK Hije H3BPLNIO CBOjy
yroBopHy o0aBe3y (unaH 124. 3akona o oGmiraminonny ogaocima, “Cr. mict COPJ”,
6p. 29/78). Tewko je OpeTHOCTABUTH CHTYAIH]y y KOjoj 61 3a 3aBHCHO npey3ehe noc-
TOjami Pa3o3i 3a PacKifl yToBopa o OecIIaTHOM NPEHOCY APYLITBEHOT K4lNTala Ha
xonpuHr npefyzehe. Kajg To Kaxkemo, HMaMmo y Bijly fa noOyjle, MOTHBI, jefHOr
IPaBHOT IOC/Ia 110 IPABILTY HHCY Of] 3Hauaja 3a HBeroBo JiejcTBo (wiaH 53. 3aKoHa 0 06-
JHralioHIM OFHOCHME).
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JIpyro. caMoynpaBHIl ClIOpasyM O 1IpeHOCY JIPYIITBEHOT KaliTala Ge3 HakHaje
pe/ICTaB/bao je OCHUBAYKI aKT XONMIHT npefyseha. OcHiBameM XoIHr npejyscha,
JlaKJIe YIHCOM XOJJWHE npefty3eha y cyjicKit pericrap, ACjcTBO TOT aKTa je npecTano,
IICTO OHAKO Kao IITO [IEjCTBO YrOBopa npecraje Kajl 6y/ic H3BpiieH. 3aT0 HIl Clopa-
3yMHI PACKIlL YTOBOPA Hitje Moryh HaKOH LITO ¢y YTOBOpHE obasese Icnymene.”) To
U3 pasjora wWro cy obaBese NpecTale HCHYHEHEM, I1a JOTHUKI Hije mMoryhe ja
IPECTaHy JOLI JeJIHOM, CIIOPa3yMOM YTOBOPHIIX CTpaHa. ¥ TOBOPHE CTPAHE 113 yTOBOPa
I coopasyma Kojii je HCIIYH€H MOTY Je[liHO 3aK’by4liTii HOBI YTOBOpP KOjiM he
MOHHIITHTH eeKTe paHlijer yropopa. AHAIOMHO TOME, OCHHBA'N aKI[IOHAPCKOT
APYLUTBA KOji Cy OJUTYUILIH [la IHKBIIEPajy APYIITBO MOTY TO yUIHITI CaM0 Y CBOJCT-
By aKIHOHapa, JOHOIIEHhEM Ofropapajyhe OJUTyKe CKYNIUTHHE [ADYLITBA, 4 He
PacKijlamk-eM YTOBOPA O OCHIBaKY IPYLLITBA.

Tpehe, cpejicTBa Koja ¢y XoaHr npefy3ehy GeclIaTHO MpeHETa [NOCTaNa CY Hie-
rosa HMOBIHA. XOMIHHT npe/y3che OQIyKoM CBOJIIX Oprada pacnoazke TOM HMOBIH-
oM. 3aBicHa npefyscha Koja cy CBOjeBpeMeHO MNpeHesa XOMIHMHT upemyzehy Ta
CpeJICTBa, HeMajy BIIIIE Ha HoliMa HIIKaKBa lpapa.

YeTBpTO, MOpa C& UMATH Y BHAY I 3alTHTa CHIYPHOCTH HOBEpPHAAIA XOJHHAT
npefyseha. AKo O ce I03BOMIO PacKifl CaMOyIIPAaBHOr CHopazyMa, To Oif MOpano
HMATIH 3a nochejiue Bpahame ApyUITBEHIX CPefIcTaBa Koja Cy npeHera Ge3 HakHane
Ha XOJUHT Hpefysehe oHnM npefyschliMa Koja cy n3spunina nperoc. M3 Kojix O
cpejicTaBa XOMIUHT npefysehe 3aTiM H3BpLIaBano obaBese Koje je npeyzeno npesa
Hopepnoninma?

Ilero, nomrro G ce cMaH¢HE OCHOBHOI KallliTala XOMIMHT npeayseha pami
IIPEHOLICH:A HA 3aBICHA Npe/lyscha BPLINIO Ha TepeT APYIUTECHOT KalliiTana Koji ¢y
CBOjeBpEMEHO 3aBlicHa l1pejlyseha npeHena Ha XoamHr npejyzehe, Tpe6ano Gi BO-
TH pa'yHa O TOME [a /I je HeKll /Ie0 TOT KaluTana OTIIICaH Y MOCTYIIKY TpaHcop-
Malije ApYLITBEHOr KaliTana XOMIWHT npefyscha mytesm u3maBama akmija ca
nomycroM (T3B. HHTEPHIX aKkiija). AKO jecTe, Taj le0 KalmliTana XOIIiKr npeysehe
He OH MOTJIO BpaTHTH 3aBHcHIM npejlysehiMa. Taj 1eo Kannrtana je ol REHOMITHIIpaH-
Or (ApYIUTBEHOT) NOCTA0 HOMIHHPAHI KalmuTal, OH NpHilaja akKIHOHaPIMa XOIHHT
npenyseha. Cyn0iiHa TOr HOMIHIPAHOT KaniTana #e Mopa OHTII eTa Kao cyaliHa He-
HOMHHHPAHOT KalliTana. AKIHOHAPI XOMBIHT Npe/y3eha Moy oIy unT la OCHOBHI
KanuTaz Tor npetyseha cMame Tako MTo he Herop HeHOMIHIPAHH Jleo GHTH peHeT
3aBHCHIM npefy3ehima, amn he xonmuar npeysehe 3aapXaTi HOMIHIIPAHI [le0 0C-
HOBHOT KalllTala.

Ha sakmbyunmo. OpiHocH Yy BEeNMHKIM NPHBPCIEHM CHCTEMIIMa MOpajy ce
npinarobaBaTi HOBOHACTAIIM OKOJHOCTIMA. AL, TO TpeGa paiTi Tako jla ce He
JIOBOMI Y NHTaH-e [paBHa cUrypHoCT. Packijjosm Beh oj[aBHO H3BPIICHIIX YTOBOPE,

3. Teposuh, np C., "Packud yiosopa v pobrom fiposeiiy”. y 300pHUKY pajioBa “"YToBOpPH ¥

mehyraposino) Tprosuni”, csecka I, Beorpan, 1987, crp. 175: Bacumsenith. Has. KoMeHTap, CTP.
404.
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OJIHOCHO CHOPa3syMa O NPEHOCY [IPYIITBCHOT KalllTalla Ha XOJJIHHT npefy3eha npasHa
curypHocT 01 cpakako O1i1a JJoBejlcHa y IHTaHe,

(mpum/seno 21. 197.)



p Hauja Babuh, doyeniu Ioauyujcke akademuje UDK 347.215
y Beoipady u nayunu capaouux Hucruuiyiia (IIpernegsn unaHak)
Ja yuopeono upaso y beoipady

[ o6pu o61HYajn, TPrOBHHCKH OGHYAjH H y3aHce - NPABHJIA
MopaJia i H3BOP NpaBa

Peznme

Hogeae 3axona o ofauzayionas ooHocusa 00 1993, Zodune ¢y y ekt tioz 3a-
koma (floped uspasa "obuuajit”, "0obpu flocaosnit obunaj”, "liocaoeni obunaj”,
"dobpu tipzosuncku UocaosHi oGuxaju” "oliiuiite vaance ", "tiocebne yaance") yvHeae
fiojam "Qo6pu obunaji”. "[Hobpu obunaju” ¢y samenuan cunillazay "Mopaa coyiyan-
wctiteekoz casoylipasinoz opyuitiea"”. Bpojnoctit w neyerxaabenocil ostx flojynosa
cliteapa nejacnohe. Ca yvenm 0a fie nejacnohe ollixaonu ayiiop y osoum pady, komGiu-
Hayujos sliune setlioda ysaderba odpedaba 3axona o 00AUZGIUOHIM OOHOCUMA
(300), koje pezyauuy obunaje (y3 ocplil na komilapaiiiuehe lipasue cucliiee), Hac-
woju uponahu ro1xos Upasit cHucao 1w OoMaIUaj.

Ouyerbyje da cy "0obpu obuqaju" u "0o6pu focaoentt obuvajit” (koje flosirse
300) fipasuaa Mopaad, OKSUP KOJUM Je 02paHUHeHd aQYTHOHOMIULA 80.1b€ Y2080PHILX
CHIPaHA, HAYHEAO HULje KPR He LMG 30 TI0CAe01y HULlaso il [ipasHoz? iocada.

Cylipotiino twome, nHekoduguxosar Wipzostrcki obuuaju ("obuxaji” - secHu
wau peauonaanu, "006pu Gipzosuwicku ocaosHu obuyaju’”) 1 kodupurxosan Wp-
2osuncku oburaju (ysance - otwutite wa tiocebne) cy y 300 u3éop p206uHcKo? ipa-
8a 1uja Hellpsena (Kpiterve) Hesa 3a Tocaedu(y Huuiiagociil IpasHoe idocaa.

Ayiiiop je u kpuitlu ki anaausupae 00pedbe 300 koje pezyaunuy Upimeny y3ar-
cl 1 dpyux tpeoauuickux obuvaja naxkon clitytiarsa Ha chazy 300 (dana 1. 10. 1978,
zooune), iipedaaxcyhu w odzosapajyhe uamene oz 3akona.
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Kayure peute obunaji; dobpu obunaji,; dobpu tlocaosnu obunaju; oliwdiie yaance 3a
ipo.yettt poGo.s; uocedite yaance.

1. OnmTe HanoMeHe

TTpassa JJOKTpIIHA, 3aKOHCKII aK T 11 CYJICKa [paKca HIICY carfiacHi y e iHIcamy
(onpebusamy, Tymauewy) nspasa "goOpn obmyajn”, "nobGpn nocaosHn oGmyajn" o
"moOpit TProBaukil (TProBIHCKN) 00NYaji” y 3aKOHY O OGIHTaOHNM OJHOCHMA -
300. 3aKoH 0 H3MeHaMa I JIoyHaMa 3aKoHa 0 oGHranmoHImM ofHocIMa Vje, ymec-
TO []a Ta HeC/Iararma OTKIOHIL, 11323820 joiu Behe Heloy Mg,

MaKo je cTynameM Ha cHary 3aKoHa o OGAHTAlHOHIM OTHOCHMA® (Ha OCHOBY
gnata 1109. 300 crynno je Ha cHary 1. 10. 1978. romise) 3Hauaj y3aHcn (Kao cak-
VIVBEHIX U 00jaBbeHIX TProBHHCKIX 00lvaja) omao oHe, IO ofipeheHIM mpeT-
1I0CTaBKaMa, MOry OIITII H3BOP IIPHBPE/HOT (TPrOBHHCKOT) paBa.

Osaj paj HacTOjil pa3jacHUTH Kajla HaBefeHH IojMonn (KopuimheHH y TexcTy
300) umajy y BTy IpaBlijiia MOpana, OJIHOCHO Kajla Ce CMaTpa jla Cy N3BOp NpaBa.

ITpuMera oGH4aja It Y3aHCH, HAKOH CTylama Ha cHary 300, ocin Tora, n3asusa
Hopn nornefl. ITorpeGHo je, HIlak. la ce MPETXOJIHO YIO3HAMO Ca HaullHOM peryJicatha
OOMHramioHIX OpPIBPeHIX H (rpabaHCKIX) OfiHOCA I 3Ha4ajeM OONYaja y HEKIM
JIPYTHM NPaBHIIM CHCTEMIIMA.

2. JequHCTBEHO pery.iHcaibe 00JAHTAllHOHAX OJIHOCa

ITpe crynama Ha cHary 300 y JyrocnaBiji ¢y 3a TProBHHACKO IPAaBO BAKIUIH jefI-
HU, 4 3a rpabaHCKO NpaBo JpyrH H3BOPI, Yak I 33 YTOBOpHE OOMICAIOHE OJIHOCE.
Taksa npasra cHTYyallija NOCTOjana je joun off npse Jyrocnasifje, KapaKTepHCTHYHO]
110 pacleNKaHOCTH Ha BIIlIe IPaBHIX NOJpYyYja.

Ha repntopnjun Cpouje (13y3es Bojsoiae) Baxio je Cpuckn rpabaHCKIl 3aKOH-
1K - CI'3 ox 1844, romme 11 TproBaukii 3akoHuK o1 1860. rojmise. OCHOBHI H3BOP Tp-
ropaikor npasa y lLlproj Iopu je 6o Tpropauki 3akod of 1910. ropume, a
rpabasckor npasa ONIITH HMOBHHCKII 3aKOHIK - OM3 13 1888. romise. XpBaTcko -
yrapcks Tprosaukn 3akoH off 1875. rofiune npuMeHHBao ce Ha Tprosue y XpBaTcKoj,
Cnasornju 1 BojsomuHil, IOK cy rpabaHCKONpaBHI OMHOCH GHIIN peryJmcani AycTp-
HjckiM rpabaHcKiM 3akoHIKoM - AT'3. Tonnzne 1883 y BuX je nonecen Tpropaukii 3a-
KOH, Ha noapy4jy Cnosernje i [Janmaiiije NpHMemIBao ce AyCTPHjCKH TProBauKi
3aKOH, a Ha Tepiuropnji Makegonnje Cpncki Tprosaukir 3akos 13 1860. ropire. Ha
OBIM HOJIpyYjHMa Cy TpabaHCKll 3aKOHIII NPIMEHIBAHN KA0 OIIIITH, KO MOCceOHITM
(TproBauKu) mpaBoM Hije ofipebeHo mTo Apyro.To ¢y H3PIYHTO IPOMIICHBAI
naparpady 1. Tpropaukiu 3akoH XpBaTcke 1 TproBaukii 3akoH 3a BuX.

1. "Cayx6Gesu anct CPI", 6p. 31/93
2. "CayxGenn auct CPPJ, 6p. 29/78, 39/85, 45/89 1 57/89 w "CnyxGenn aucr CPJI, 6p. 31/93
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Jpyra Jyrocnagitja, HaKoH pyror CBETCKOT paTa, Hilje IoHeIa IPOTICe KOjiiMa je
perymicania nocaoBe NPHBPEJHOT Npasa, 13y3iMajyhir Hip. 3akoH 0 MeHII, 3aKoH o
yexy ™11 HopMe KojiMa cy perysmiicann cTaTycl NpuBpeHIX cyGjekara. CTora ce It Ha
IPIBPEHONPABHE OJIHOCE NPHMEHIBA0 3aKOH O HEBaKHOCTH MPABHIX MpOIIca
noreTx 1pe 6. anpina 1941, rojiige 1 3a BpeMe HelpijaTe/heKe OKynarlije.” )deBHH
HponHcH (3aKoHH, ypeide, Hapeaoe, TpaBHITHILYI 11 Ip) KOji ¢y GHJII Ha CHA3H Ha JlaH 0.
anpiia 1941, rojmse, u3ryOiin cy IpaBHY CHACY, ajll Cé MOTY IIPHMEHIBATH Kao
IpaBH4 NIPaBivla YKOIHKO HEKI OTHOC Hiije ypebeH pakehIiM npommciiMa, a IpHMeHa
THX IIpaBiia He O11 611714 ¥ CYIPOTHOCTH C4 CABE3HIIM YCTaBOM yCTaBlMa perryOIKa,
3aKOHIMA 1T ocTanmM Baxkehny npomicinma (B. 4. 2. 11 4. 3akona). Cyjicka Ipakca 1
NpaBH4 IOKTPIHA CY, [Ipe BHLIE ICICHITja, 3aV3ee CTaB JIa ce Ha OfJHOCe KOji HIICY per-
YJIHCaHH MO3HTUBHIM HPABOM MOTY NPIMEH-HBATIH NpaBHA NMpaBIid i 13 3aKOHIKA
KOJH Cy BaKIJTI Ha IPYTHM NOApYyYjiMa Jyrocnasiije, a He caMo OHOT KOji je BLKIO Ha
noapyyjy cyna.?flo crynama Ha cary 300, Ha npaBHe MOCTOBE IPHBPEIHOT paBa
Ce, y BHIIE MpaBHIX CHTyalllfja, IpAMCHHBaIa NpaBHa MpaBiaa 13 NOMEHYTHX Tp-
rOBAYKIX 3aKOHIKA. TIocie HeroBor CTYNaHa Ha CHary (1. 10. 1978. romine) 6poj
NPaBHIIX NpaBIifia, KOja Cy ce NpIMamliBala Kao H3BOP IIpaBa Yy TProOBHHCKOM i
rpabaHCKOM IpaBy, ce cMamyje.

300 je, no mpasiu1y, Je[HHCTBEHO perymicao obianramioHe omHoce. OH ce
nprMeryje Ha usmntuKa I upasHa auna (B. wi. 1. 1 2, 300). U3pinTi cTas y ToM
npaslly cajipxKaH je y crasy 1. unana 25. fna ce ofpenbe 300 xoje ce oflHOCE Ha yro-
BOpE NPHMEY ]y Ha CBE BPCTE YTOBOPa, OCHM aKO 3a YTOBOpe y IPHBPE/IN Hitje H3pHi-
TO ApyK4ilje ofpeheno. Oppenate 300 Koje ce OfHOCE Ha YTOBOpE ce, Ha OCHOBY
cTaBa 3. HCTOT WIaHa, CXOJIHO MpHMERYjy If Ha pyre npasse nociose ¥36or Tora ce
HI pacnipaBa O JoOpHM (TProBHHCKIM, TOCTAOBHIM) 00HUajliMa I y3dHCaMa He MOXKe
OrpaHiylITH CaMO Ha YTOBOpE Yy NPHBPE/H, Hero 06yXBaTa i BaHIPHBPE/IHE OIHOCE N
JIpyTe NpaBHe MOCIOBE.

3. B. mornysuje: np Msuna Jangosen, ofjauimemne y3 unag 25. 300, y KomeraTtapy 3akoHa o
oGauranionHM OHOCHMA, KIbiTa UpBa, [MaBHN pefakTop Ap CnobSopan IMeposnh. CaBpemena
agmuBicTpamija, beorpan, 1995, crp. 54. it 55. 11 gp Mupko Bacisbesith, TprosiHcko npaso
(npuepenno npapo), CaBpeMeHa agMiHIcTpamitja. Beorpan, 1995, ctp. 11.

4. OGa 3akona cy objas/bena y "CayxGenom micty GHPI, 6p. 105/46. U pambe cy Ha cHa3n ca

He3HATHIM H3MEHaMa | JonyHaMa.

“Cayx6enis nier b HPJ ", 6p. 86/46.

6.  Bumus: ap Mixamuno Koscraurisosih, Crapa "npasHa npaenaa” # jeqiHCTBO UPaBa. Y KibH3i
36opauk rpabancknx 3akonnxa crape Jyrocaasuje, Turorpan. 1960, cTp. 5. o cyAcky npakcy
KOjy Tamo HaBOJUL.

7. Bumi: ap Anekcangap Toapwrajn, IIpuspenno npaso. opeamina y ERmikIoNeniji HMOBIBE-
CKOT MpaBa W OpaBa yApy:XeHor pafa, ToM Apyrd, CayxGenn mict COPJ, Beorpan, 1978, cTp.
1219.

8. O aprymenTiiMa 32 je[IHHCTBEHO pery’IHcame NPHBPE/INIX H BaHOPHBPEIRIX YTOBOPHHN OIHOCA
i DoceGHINM IPaBIIHMA KOja BaKe CAMO 3a YTOBOpe Y NpHBpeH BiAN noTnyHije: ip Menna Jan-
KOBell, on. uuT, c1p. 34. o 60.

h
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3. OcBpT Ha 00HYaje Y HEKHM KOMNAPATHBHMM NPAaBHHM CHCTeMHMa

AT'3 je cysno npumMeHy o6H'aja caMo Ha OHe clIydajeBe y KOjIIMa Ce 3aKOH Ha HhIIX
no3musa (map. 389, 390, 501, 549, 1029 11 1109), onHocHo "3abpaksyje CmyKiTH ce 061ua-
JeM y cayyajeBiMa y KOJIIMa Ce CaM 3aKOH Ha HIIX He noaursmc".Q)Tyhiatlehli oBy
ofipendy NpaBHa IOKTPIHA j€ NPABIJIHO oleHIna ja A3 n3piaiuTo HCK/bydyje npH-
MeHy OOHYAJHOT 1IpaBa (Kao HOpMH KojiiMa Olf cTpaHe Oiute Be3aHe), a/ll Jia ce MOTy
npuMeHITH 0GHyaji y HasefieHnyM cutyarujama. O pykanjn snauaj nMajy TpProBavuki
o0myaju. AycTpHjCKI TPrOBa'KIl 3aKOHIIK je y maparpady 1. nponicao ga: "Y crapnx
TPrOBauKIIX, yKOJIKO U/l KIIX 3aKOH OBaj (TProBauKil) He cajpiKaje HIKAKOBIX
YCTaHOBA, CITY2Ke MjepHAOM oGIruaji TProBayKIil, a y HeI0CTaTKy THX OBIrvajax inmajie
ce ynopanbaTit onthe npaso rpabancko”. MperTnuny onpenly cajpxir naparpad 1.
XPpBaTCKOT TProBaYKOr 3aKOHA, JIOK ce naparpad 1. TproBaukkor 3akoHa 3a BuX
HE3HATHO pa3uiiKyje caMo MO CTHMN3ANIji: "Y CTBAPIX TPrOBAUKIX, YKOMIKO O WX
OBaj 3aKOH HecaJp:Kaje HHKAKOBIX YCTAaHOBAX, IIMajly ce yNnopaBbaTi obmuaji Tp-
TOBauKi, a y HeJIOCTAaTKy THX oOnvajax onhe mpaso rpabancko". CympoTHO TOM
peutery OMU3 je, y unany 2. ogpeano ja: "Y mocroBimMa 3a Koje ce He Gi HAIIO
IPaBHJIO ¥ OBOME 3aKOHIIKY HII Y JIO/aTIIIMa HeTOBHM, Tpeba ce BnajiaTii 1o IpaBIili-
Ma Koja y no6pin obirdajina Kise (779, 780)". O6muajro npasuio wian 779. OU3
onpebyje Kao 0HO "Koje ce JIpxKil 1 Koje Bilajla y HapOJHOME I CY/ICKOM JKIBOTY, a Hilje
yuuo Meby npasnna nmicasor 3akosa”. A, aKo ce NpIMersyje 00HY4jHO NpaBIvIo "a
pajm ce 0 MoCiTy 3a KOjif IMa NoceGHIX 06H4aja y KpYTy JbYIH KOjiI ce 110 3aHaTy Il
HHaYe pPe[OBHO GaBeé TAKBOM BPCTOM MOCIOBa (TProBIl, 3aHATMIje HTH), Tpeba ce
BJajjaTH no o0H4ajimMa Tora 0coOHTOra Kpyra, YKOJIIKO HIjecy y OIpjelli ca 3aKOHOM
1w OnaronapasbeM” (wman 780. OM3). Taksa pemiewa cy 3a Llpray Topy 6nmna
OmnpaBJiaHa Ijie je cHara o0myaja Gnna joul jaka, a IpeficTarbana Ii Ofipa3 cCXBaTaka
nucna 3akonnka. !

CT'3 Hmje mpeyseo pewiera 13 cBor n3soprika (AI'3) y nortefy pomainaja
obmnuaja. [Tpema ofipeiGama naparpada 10. CI'3 Hel CIOPHIT OJJHOC Ce MOYKE PEUIHTH
IO "OIIITENO3HATOM J0CajlalilbeM o0ldajy”, aKo 0 TOMe HeMa 3aKOHCKOT IIpOIlica,
HHTH ONINTHX 32aKOHOM NOCTAB/LEHIIX OCHOBA.

Cmury ofipendy cagpkn i IlBajuapckn rpabasckn 3akonnk op 1907. rop-
e *IIpema wnany 1. cr. 2. TOT 3aKOHHKa y HEJOCTATKY 3aKOHCKe ofipefile cy/mja
OITydyje IpeMa O6HYajHOM NpaBy.

Hemaukn rpabarckn 3akoHnk oj 1896. rojune caapski omury oxpendy faa je
HHIUTAB IIPaBHI M0Cao cynpoTaH 100piM obiyajitva (naparpac 138). Ilpema onpefi-

9.  Banrasap Boruunth, MeTon u cictem kopudukammje nMopnHckor npasa y Ilpnoj Topw,
CAHY, Beorpap, 1967, cTp. 136.

10. B. Apoado Pymros, Tymau oGhemy aycTpujckoMmy rpabaHCKOMY 3aKOHIKY, Kiblra (paBa,
3arpeb. 1893, cTp. 80.

11. B. Baarazap Boruwith, on. umr, crp. 136. go 138.

12. TIlpema unany 61. 3aspunnx ogpenada cTynio je na caary 1. 1. 1912, rogime.
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Oama unana 1343. Urannjaickor rpabaHckor 3akoHika - U3 He/l03BOBEH jé OCHOB It
OHJIa Kaja je mpotupad poOpom obmdajy. Hejlo3BobeH OCHOB 1IMa 33 [OCACNIY
HHLITABOCT yToBOpa (wi. 1418. cr. 2. UT'3).

Ynan 6. pabanckor 3akoHika Pycke ®epepamje on 21. 10. 1994. romine npej-
Bitha Jia ce, aK0 HEeKII OfIHOC HIfje NPSKTHO PEry icaH 3aKOHOIABCTBOM Hif CIOpasy-
MOM CTPaHa, Ha HIIX IIPHMebyje 00114a] OCTOBHOT IIPOMETA.

Y ¢pannyckom npasy unan 6. I'pabaHckor 3aKoHIKa je Openo fa HOje/iuHN
YTOBOPII He MOTY ONTII IPOTHBHI 3aKOHIIMA KOjil HHTepecyjy jaBHH NOpejlak 1l 1o0pe
oluuaje.

4. JoGpu oGuuajn - npaBuIa Mopana

[Mocnegwe Hosene 300 (113 1993. rojne) ¢y nopexd n3pasa "obmkaji”, "nodpn
nocnopH obnuaju” (Hop. y un. 21 cr. 1 1 un. 143, cr. 1) "TProBuHCKN NOCIOBHI
obivaji" (Hnp. wi. 1107. cr. 3), "nocnoBHi oGi4ajit” (B. HiIp. 4. 895. ¢T. 2), "odnyaji”
(B. Hop: wi. 32. cr. 2, un. 33, ua. 34, un. 39. ¢1. 2) yHene y ®BeroB TeKCT I [ojaM "Jo0pil
oGnuajin”. TakBe HHTepeBeHIHje 3aK0HOlaBal je m3spimnio y omutes fery 300, a He
y noceGHOM JemTy, IITO YKasyje Ha BIX0B jlasbil JoMatia). Y uiany 10. 300 je npon-
HCa0 jla cy cTpaHe Y OOICAIIORIM OjIHOCIHMA c0GO/IHe, Y TpaHillaMa [PIHYIHIX
IIpOIHca, JaBHOT NOpeTKa i AoOpix 00n4aja, ia cBoje OfHOCe ype[e HO CBOjOj BObIL.
IlpeaMeT 11 OCHOB CBAKOT YTOBOPA CY HEIOMYLITeHN (LITO 1Ma 3a NOCTEIITY HIXOBY
HILITABOCT) aKO Cy NPOTIBHI NPHHY/IHIM IIPONNCHMA, jABHOM IOPETKY H J0OPIM
obmuajima (un. 49.11 51. cr. 2. 300), a yroBop Kojii Cajipiil POK I yCA0B IPOTIBAH
HaBeJICHHM ITHCTHTYTHMa je HiTas (B. 4 73. 1 78. 300). Taxobe, yrosop Koji je
OpOTIBaH TNPHHYIHIM IIPOIICHMa, jaBHOM NOPETKY 1Al J0OpiM odmvajiuMa je
HILITaB aKo UL noBpeheHor npasnta He ynyhyje Ha HeKy APYTY CaHKII]Y Il aKO
3aKOH y 0jipeheHOM ey ajy He npomnmncyje mro apyro (8. 4a. 103,11 104. 300).

M3 unana 57. 3akoHa o 13MeHaMa 1t fomyHama 300 npousnnasn a je ciHTarMa
"IPHHY[HIM [POINCHMA, jaBHOM MOPETKY It JoOpuM ofbnyajima’, 3aMmeHina y
HaBe/IeHIM YIaHOBIMA, pariije Bakehy, Takobe, ommuty cinTarMy "ycraBoM yTBpheH-
HM HauesHiMa JIpYIUTBEHOr ypebera, NpHHYHIM OPONICHMA I MOPATY COIljasIic-
THYKOL CAMOYIIPABHOT APYINTBa", OJIHOCHO Jla je H3pa3 "Mopa’n COUMjamiCTHYKOr
CaMOYIIPaBHOT [IPYLITBa" 3aMeHeH NOjMOM "100pil oGHyaji”.

Ha raj Haung cy nociewe Hopese 300 npHXBaTiie CTaHOBILITE IIPaBHE JIOK-
TPHHE KOje u3jefHauyaBa foOpe oOlMaje i MopaiHa Ilpanllna.l3)ﬂp}'n1 Jle0 NpaBHe
KIIDKEBHOCTH HCTHYE pasnnke i3mehy oBix kareropija: "O061uaj ce npema npasy o
MOpaiTy He Hamnasi y CICTEMAaTCKOM HEro y HeTopijckom ojiHocy. OH npejicTaBmba
3ajeHHYKII TIPETXOHI OGIK Y KOME Cy HPABO 11 MOPAJT CAjIPKaHII JOLI HEPA3BIjeHIt 1f
Hepasfiesbeni... OGnuajy je ojipeheHo f1a ce yToll y NPaBo it MOPal, HOLITO je OH Ipe-

13. Jp Caotogan Heponih, Mojas it npisena goGpix nocaosrnx oGugaja, [pasnit Kisot 6p. 1/
32, crp. 20.
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TXOJIHO OPIHIIPEMIO IT OMOTYRIIO KAKO IPABO TAKO 1i Mopem".l“)omra Je, rHI ce, Tpe-
Gano y 300 sajpxati KaTeropijy mMopana, He camo 300T Tora o je "mpaso
MITHIIMYM MOpania” Hero 1ITo je "NpaBo Ha BHILE HAYITHA BE3aHO ¢ MOPAJIOM 11 OBaj ra
TyOOKO nposImna” Dy, 3a pasmiKy 0/t 06114aja (KOjI cy 3ay3eJIii CBOje HAuUeIHO MECTo
y Komucukanujama 19 sexa), laHac MaHe KOH3epBaTnsro. M3pas "Mopan comjasmic-
THYKOT CaMOYNPABHOT JIPYIUTBA" MOrao ce H3MEHHTH HHp. y "Bnagajyhm mMopan
IpYLITBA". Y HOLIIEHE Y TEKCT 3aKOH4 jOLI je/IHOT 113pa3a KOojii oMItHe o0i4aje, HCTii-
Ha HaueJIHOT KapakTepa, Kao 1To je "fpodap obnyaj’ MoXe y TyMauekwy If HpHMEHT
300 u3a3BaTi HenoTpeGHE HEJOYMIIIE.

A, ako ce y nocaefimbity Hopelama 300 HaMeTHYNO MIMUbeHe Koje N3jeli-
Hauapa npaBHa o0IYajHa I MOpalHa paBiifia, Hilje jacHO 300r 4era OHO Hije IpHX-
BaheHO JOCHE[HO 1 3a JAPYTH [ie0 HaBejleHe, caja Baxkehe cunrarme. Hanme,
OIpaBJaHO ce TBPAH Jla Ce "jaBHH NGPEaK He CACTOjI CaMo Of MO3HTHBHONPABHIIX
HOPMII KOjJe Cy cHa(IeBeHe KapaKTe PHCTIHIIM CBOJCTBIIMA, HETO 11 Off APYITIX HPAaBiId
MOHALlIaK:-a, [IPe CBEera, 0j] MOPaJIHIIX HOPMIT OJTHOCHO JOOpIX o6n4aja”, Te fa cy 3a jas-
HII IOpejlak "KapaKTepHCTIYHE IIMIepaTHBHE HOpMe “.16)Hpema TOME, Ii3pa3 "jaBHH
nopenak” Kao reHycH nojam o0yXBara IpIHY/IHe npomnice o foGpe o6muaje. AKo cy
peunl "mpuHyHEH npomicH” H "poGpn obmuaji’ kopmmheHn jia 61 6o Gmicke
onipebeH japHn mopefak (ITo ce, 360T paBHONpaBHE ynoTpeGe TIX H3pa3a, 1aK, He
MOKe 3aKby4nTH) 1 "1o0pit 0614ajin” cy, nonyT "jaBHOr nopeTKa" HeojipeheHe KaTe-
ropitje Koje MOpa KOHKPETI30BATII CyJl ¥ CBAKOM MOJEAIHOM CIIy4ajy. Y NpaBHOj IOK-
TPHHH, OCHM TOra, Hije OO CyMHe [a jaBHII Iopefak 4liHe GapeM NpPHHYIHH
(HMIOepaTHBHI) TPOMICH.

HoGpit obnyaji, y cyiciy y Kome ra koprcri 300, Hiicy H3BOp 11paBa, HEro Ipef-
CTaB’bajy MpaBija Mopaa OIITEr KapaKTepa, IpaBHe CTaH/lapfie, KOje KOHKpETH3Yje
Cy/IHja y CBAKOM MOjeIIHOM CTydajy iMajyhil y BTy OHO LITO e JeIuaBa [0 peHoBHOM
TOKY CTBapH, I10 IPOCEYHOM, alICTPAKTHOM MepIHJIY HOHAlIama Y0BeKa ofjpebeHe cpe-
mge 1)

Kpmene no6pinx obnyaja, 10 NpaBiuIy, HMa 3a NOCIEHLY HILITABOCT NPABHOT
nocna. Tako, Kajia cy HpeIMET I/ OCHOB 00ape3e NMPOTHBHH foOpHM oOmHyajiMa
(HEfIOIYINTEHI) YTOBOpP je uurras. T aKobe, CBaKIl yTOBOP TNPOTHBaH [OGPIIM
ofiyajuMa je HHINTaB, aKO LI Noppeberor npapifia He ynyhyje Ha HeKy Apyry
CaHKI]y HJIH aKO 3aKOH Yy ofipebeHoM ciryuajy He npormicyje mrro apyro (B. wian 103.
300).

Jlp T'ycrae Pap6pyx, @unosocija npasa, Honur, Beorpan, 1980, crp. 66.

15, Hp Paposup Jdyxih. Crcresm dosodisje npasa, CaBpemena afMusncTpanija, Beorpag, 1992,
cTp. 323.

16. [p Cnodogan IepoBuh, on. gut. crp. 19,20. 1 21,

17.  B. Hop. y Tom cMmucay: ap Arapuja Famc ca ap Jbunanom Bypoenh, ¥YBop y rpabasncko npaso,
Hayuna kibura, Beorpag, 1988, ctp. 57. o 69.

18. B:wun. 46.ct. 2,47, 49,51. ¢1. 2. 1 un. 52. 300.
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5. TprosuHcKH 06HYAjH - H3BOP TPrOBHHCKOT MpaBa

IMocnosrn (TproBaukin) o614aj ce pa3mikyje oj1 00iiuaja y rpabasCKOM npany.
Oyrorpajuo noHarTame ofpehbeHor HauiHa M[OHAlllama Yy TI'pabaHCKOIpPaBHIM
ocnoBIMa, Koje je npmnxsaheHo ofi ojpebene cpense 1 cy0jekaTta y TOM HOCTY
CTBApA HCHIICAHO NPABILIO MOHAIIAHE, oGiruaj.'?) Hesapncno on unmennme a i je
OH 1pahen ceewthy o npapROj 00aBe3aHOCTI! (paBHI O0IYA]) I Ta CBECT HE TIOCTOjN
(charTmuki, o6nuaH o6iaj), obluaj KapakTepiilie HelPOMEHLIBOCT - Jla OCTaHe
OEZKAB KaKak je OO y BpeMe cTBapama Te, HEPETKO, "MOCTaje KO'HMIA [IpYIITBEHOD
nporpeca’ 200y Kajia Hitje contra legem Hero je praeter legem. Crora 3Hauaj HEMHCAHOT,
o0IyajHOT 11paBa y rpabaHcKOM npaBy CBE BIIIE ON4/la.

CynpoTHO ToMme, "4aK 1 y OHHM 3eMbaMa [fle npeoBiabyje mieja o Komu-
cukanji, 061!‘18}!1 1Majy cse Behll 3Haua] 3a peryincame NPHBPEIHONPABHOT
nocoBama”. >t 3a HacTaHaK HPHBPEIROT (1ProBIHCKOT) OGIYAja, CyNPOTHO 00HYa]y
rpahanckor rlpand Hifje noTpeGHa CBECT O NPaBHO] OOBE3aHOCTH Tj. 4 C& HELLITO BPIII
Kao 1IpaBo (opinio necesitatis) a HH JYTOTpajHO BplIeHe. "[JOBOLHO je fa ce MoxXe
YTBPAITI J1a 00I114] OCT (l]l[ Jla ce HewTo haKTIIIHO IpaKTIIpa. ">2)Manac ce TakBII
oOnYaji naKine JoKasyjy "Hero IITo je TO paHiije O1o cyyaj”. Z)Y npHBpe/IHOM IpaBy
ce, cTora, He 3aXTeBa IyTOTPajHO Bpillethe 00114aja ga O ce MOYy31aH0 YTBPAIUIO J4 OH
noctoji. O6u4ajit y NpHBpe/Il Cé TaKO MOTY JIOKA3HBATII UIITAHEM 30HPKIT C}Hcm oJI-
JyKa 1 MpaBHE JITEpaType, a y KpajibeM CIyuajy i cacayllameM BelITaKa. HOocin
TOrd, CMaTpa ce Jla CyOjeKTH NPIBpPe/HIX NOCIOBA 3Hajy 3a MOCTOjae MPHBPE/HIX
(TproBuHCKIX ) 0OHyaja I fla Cy 3a BIX Mopani 3HaTi. CynpoTal cras Ol ¢asopu-
30BA0 HECABECHY YTOBOPHY crpaa_w,ul" Mok npasan 00n1aj rpahaHCKOr NpaBa Cy/ja
MOpa la no3Haje (iura novit curia) "NOCAOBHI 0OIYA] CyIija IO NPaBIIy HE MOpa fla
no3Haje Beh ce Ha hera cTpaHKe Mopajy MO3HBATI 1T Ha 3aXTEB Cy/Ia IUIH aKO HeroBy

19. Y npagHOj AHTEpaTYpH e MCTHHEE 0a eHTIecKo npaso He fedpyupme ofidajHo Npaso aln fa
YOHLUITEHO FOBOPH O custom i1 usage. “Baxno je umaTh Ha yMY [la cuslom HeKit myT 3nawi ookl
oBuuaj o HaMTHBHjERA. T]. Ofl AABHIIHE, 4 HEKH MYT O3NavaBa TPropadvke y3aHle. 3a custom ce
TpakH fla Oyae pasyman (reasonable), usgjectan (certain) it HOTOpad (nolorious). WTO OBfje
3naun otthesiTo npuxeahes (generaly accepted). O6u4aj TpeGa cTora na Oyne O NaMTiHBHjeKa
(immemorial), wTo 3na4ui Aa noctojit oy 1189. r. jep ¢y CyNoBH Ty FOMIHY OAPEAHIL Kao (paH-
uuy” - ap Asexcanjgap Fonpgwraja. Tlpnspeguo yrosopuo npaso, Hadopmatop, 3arpe. 1950,
crp. 28. 11 29. By u: gp Usan Byxpaw, CySjekTH i NpaBail NoCI0BH (yHYTpatlber H Mehysap-
opaor nposeta), 3arped. 1974, crp. 18.

20. Hp O6pen Crankosih n ap Baamivup B. Boguueanh, ¥YBon y rpabancko npaso, Homoc, beo-
rpag, 1995, crp. 42.

21. [p Munan Baprow. OGHuaji, y3ance H nocaoBun Mopai (pesise pechepata). [pinepena i
npaso G6p. 1/68, crp. 8.

22, [p Asexcanpap Tomuuraju, [puspejno npaso, ofpeannna y Esmnkaonenjil HMOBHHCKOD
npasa H Opaia yApY:KeHor paja, Tosm apyri etp. 1219.

23. Jlp Muaan Baptow. on. uut. crp. 9.

24. CaspeMmeHa CpeAcTBa KOMYHHIpaiba - KoMojyTepil omoryhasajy Op3o npeTpaKiBame OAro-
Bapajyhe Ga3e nofaTaka o NPaBHO] ANTEPATYPH H CYACKO] IPaKci.

25, Jp Anercannap Foanguwraju, nGuieM.



W. Babuh: [ToGpn obuuaji, Tprosiunckn ofiyaji i ysance - 1paniia Mopassd it 49
nssop npasa (crp. 42-39)

cajipeKItHy not')njq, CYIPOTHA CTPaHa MOPpajy HPYKINTH IyHE JIOKa3¢ 14 TaKak HOCTOBHIT
o6uyaj nocroji” .~

TproBuHCKI 00HajH CY JIAHAC jejlaH Off H3BOPA TPTOBIHCKOT (IIPHBPEJIHOT) Tipa-
Ba, 3HAYajaH HAPOUNTO KONl yropopa o npojajin. IlpasiuiHo je, HanmMe, OlCHEHo Jla:
" AHHAMIIKY NIPHBPEJIHOT JKIBOTA MOKe 00/bE NPATHTI CTBAPARE HOBOT 00J14aja, HEro
HOBO 3aKOHONABCTEO" 2 T0 norTsphyje 1 aHaan3a ojHoca 3aKkoHa it ofitaja (Kapak-
TEPICTHUHIX 32 CPe/ilIl BeK ). "Hopme, 3amicane y 3aKOHY, nocTajane cy HelpoMeH-
Bise; yoyayhe ce mopano momtosaTtit ¢oBo 3aKoHa, Ge3 IKaKBOT OICTYIaHa Off
HBErd; 3aKOH je MocTajao HesaplicHo Onhe, Jlanck off IPHANKa Koje ¢y ra CTBOpILIE...
MebyrTns, 00HYajit KOJi HIlCY 3aNIICHBAHI 3ajIp:KaBajy "nyndany Bpriy " Koja Ix nose-
3yje Ca APYLUITBOM, C OIpehCHIIM JIPY LITBEHIM TPYIAMA I CIOJEBHMA TE €&, MAIO-TIOMa-
710, HENPIMETHO Meajy npunarobasajyhi ce HOBIM HoTpeOasa, IpI YeMy byl I
Tabe HMajy ILTy31]y O BIIXOBO] chwmnmmocm".38)

Tpropuscku oGuuaji ce, peMa LOJPYH]y 3a Koje Bae (TepHTOpILaIHIl KpirTep-
J¥'M), MOTY P&3BPCTATI Ha ONIITE (NPHMEHLY Y C& Ha Ley 3eMbY) I JOKATHE (PerioH-
asHe ) KOJi €y oMeBeHIn yoKIIM HOIPY HjeM T NOJEIITHIM MeCTOM. Jaty NpaBHY CHAry y
OMIHOCY Ha OMUTH O0HYaj HMa MecHI 00Ivaj, jep ce MpeTnocTanba 1a je OH MO3HAT
YTOBOPHIIM cTpaHama. [Ipema Matepuju Kojy ypebyjy oOnuaji Mory OUTH ONUITH -
XOPH3OHTAIHII (BaKe 3a CBe NIPHBPE/IHE rpaHe ) 1t 0614ajii CTPYKe - BepTUKATHI (Baxke
3a jeflHy IPUBpe/IHY TpaHy Il [Ieo Te rpaHe).

5.1. " JoOpu nocioBun odnyaju”

300, Haron Hacnopa "TIpivera TOOPIX NOCAOBHIX 001yaja”, y uiany 21. craBy
L. onpebyje n1a cy cTpane y OOUTALIOHIM OJHOCIMA JIy:KHE NOCTYIATH y CKJIajy ca
AOOpHM DOCTOBHIM oGHuajuma. [IpyTii CTaB OBOT WiaHa perysiiie NpIMeHY y3aHCH
TAKO fla HaBEJIEHN HACJIOB He OJIN0Bapa HeroBo| canpKiui. Ynan 143. cr. 1. 300 npo-
[IHCYj& HILUTaBOCT O/[peiGH ONIITHX YeaoBa hoPMYIapHIX YTOBOPa Koje ¢y POTHBHE
HOOpIfM NOCHOBHAM 00i4ajiMa, oK Wwran 1107. cr. 3. 300 roBopi 11 0 "ApyriM Tp-
TOBHHCKIIM NOCTOBHAM O0u4ajiiMa”. YnoTpeGa pasnnunTiix nspasa y Tekery 300
n3asfgBa Heoymune. Y NpaBHO] KHLIDKEBHOCTN HCT4KHYTa CY CyNpOTCTABLEHA
MHNIUBEHa IPIJITKOM TyMatueHa OBIIX H3pa3a.

IMpema jerHOM MELILTbERY (CAONIITEHOM Mpe NMOCHENHIX HoBena 300) noGpu
NIOCTIOBHI OOH'A]H Cy cajipKajHO HoBHI HHCTHTYT. Hema pasnora Hi moTpeGe a ce 3a-
KOHO/1aBall y OCHOBHIM HauesliiMa II031Ba Ha [IBa THCTHTYTa Koja O 3Hadiuia 1cTo
(Taja MOpan caMOyNpaBHOT COLjANTHCTHYKOT JIPYLITBA, a cajla J00pe obmaje npes-
supene y wiary 10. 300 u jo0pe nocnopse obuyaje), a npejcTaRbana (Ba MOPaIHa
BPE/IHOCHA KPHTEPHjyMa 3a npecyblBame MOHAlIdHa yUCCHHKA Y OOGUTAIHOHIM
ojmocnma. JoGpu nocnosai o6iuaji 13 wi. 21. cr. 1. 300 Hiucy o6iuaji Koji 6 ce

26. [Ip Miunan Baproun, on. uut. crp. 9.

27. [Ip Miupko Bacuzpenih, on. uur. ¢rp. 18.

28. Apod I'ypepity, Kateropije cpemibepekosne kyatype, Matuna Cpneka. Hosi Capt. 1994, crp.
213.
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HOHAB/LAM 3000 PalOHANHOCTI [OCTOBaka HEro mojase n3 cepe mopana i
IPaBHO TEXHHYKOr MOCIOBaMk-a I Chajajy ce y HOBI HHCTHTYT. OBaj H3pa3s 3Haun
JPYLITBEHH CTaHapjl, "MJEPIUIO UTO je y MOCTOBHOM IPOMETY IPHXBAT/BIBO H MO311-
THBHO HE C aCleKTa TOJMIIKO MOPANHOr NOjMOBaka, Beh mimper apyurseHor cxpaha-
wa.2?)Cankiqija 3a HOBPe/y TOT CTaH/IApAA OCTBAPYje Ce caMO y 0BIACTH APYIITBEHIX
caHKIlllja, @ He MaTepHjalHONPaBHIX CaHKIIja Koje On yTilane Ha oOauramioHi
OJTHOC, 113y3eB KaJl Ta NoBpejla Bpeba i 0cHOBHa Hadesa OOMITaIIOHOT npaBa. Ofipe-
0a unana 143. cr. 1. 300 j1a noBpejia JOOPHX MOCTOBHIX 00144ja 113a311Ba HIIILITaBOCT
popMynapHIX yroBopa GpaHi ce TBPJHOM [la TaKBa NOBpefia "y ugamm) 1Ma 3a
NOC/bEUMIY 1 OBPE/TY APYTHX OCHOBHIX Hauena OOBE3HHX OftHOCa" > /Y CTBapH, OBO
CXBaTame CMaTpa Ja ¢y 100pi NocnoBHI ofIvaji 110ceGHO Haueno Koje Baxil 3a CBe
o6uraifose ojHoce. BilcKo 0BOM je 11 CTaHOBHIITE KOje TBPAN [a cy J0OpII IOCT0B-
Hi 0614ajil HaYen0 Koje Mopa ONTH IOCMaTpPaHO ONTHKOM jaBHOT NOPETKa f1a JIOLI
obmnyaj He OH y1Iao y MpaBHI Opeak. 1)

Ha nosnmjama OBOT MIIIULEH:A 1 HEKH APYTH IPaBHII IMICI: "3aKkoH nporicyje
na Tpeba nocTynati "y ckiagy " ca Jo0piiM DOCTOBHIM 00114ajiMa, 113 4era ce BIjN 1a
je To oKBHp (MOpanHN) y KoMe Tpeba 4 ce Kpehy nocTyin crpaﬂaka " 32) Hagejenn
cTaB ce cpehe 1 1aHac, HaKOH HoBempatha 300 1993. romine.™

Taksa npnpoia fo0pIX NOCNOBHIX 00nvaja ce, MehyTiM, Moraa ycnemmso Hahi
camo y unany 143. cr. 1. 300 xkoju ofgpebyije Aa je HuLuTaBa 0pe0a YroBopa Koja My
je cynpoTHa. HejacHo je kako nospefia foOpiX NOCAOBHIX O0I4aja Tj. OCHOBHIIX Hade-
na 300, opgHOCHO MopanHuX Hopmli (pe Hopeaa 300 113 1933. roiHe) 1Ma 3a moc-
Jeny HHINTABOCT ofipefaba chopMynapHOT yrosopa Tj. camo y uiady 143. ct. 1.
300, a He noBpena J0OPHX NOCNOBHIX 06Myaja 113 unana 21. cr. 1. 300 1 ocrannM
caydajeBinMa. AKO ce IIpHXBaTil jla cy 100pi NOCA0BHN 00nYaji Hayeno Mopaa (IITo
je capia ancopGoBaHo 13pa3oM fo6pn 06i4ajil), OO ce Mopa IPHMEHNTH Ha CBe 001-
ralioHe OJIHOCE, @ He CaMO TProBiHcKe. Y Holnewe y Teker 300 cuHTarMe goOpix
ofnuaja (HoBenama ol 1993. ropmue) noTephyje HeONpPaBJaHOCT CTAHOBHLITA KOje
cMaTpa fia ¢y Ao6pH MOcMOBHI OGHYajii HOBI IHCTHTYT H fla IIMajy 3Hayaj Hayela.
IMocraje jacHO f1a 106GpI 00HYajli Kao Haveao oOMIramioHOr NpaBa HMajy TeHYCHII
KapaKTep TAKO Ja CBIl 00I4aji, YKy/bydyjyhil I nocnoBHe (TProBIHCKE, TProBayke)
mopajy Ouri o0pu. Cras 1. unana 21. 300 je, KaKo je TO paHifje ONpaBaHo HCTaKHY-
TO */CyBHIIAH Te ra je noTpebHO OpIcaTil, a He NOCTOji HIKAaKBO ONpaB/lake fa ce i
flambe 3ajip:kaBa cras 1. unana 143. 300 y feny Koji ToBopi O jIOGPHM HOCTOBHIIM

29. [p Uusme Msawsko, JoGpi nocaopun obiyajil kao npaeui crangapny, [pispena u npaso, 6p.
5182, ctp. 13.

30. Houpem, crp.14.

31. B:gp Cnobogan Teporith, op. cit. cTp. 24.

32. Kowmentap 3akona o oGiaHraudonim ofdocima (pepaktopit np Bopucaas T. Baarojesuh i ap
Bpaeta Kpym), Kibitra npasa, CaspeMeHa agMiBICTpanuja, 1980, crp. 92).

33. Jp HparomwyG Crojanosith, oGjaunseme unana 21. u 1107, y Komenrapy 3akona o oGaura-
nHoHIM ofnociMa (raapan peflaktop Ap Chobonau Heposith). Cappemena ajMuBlcTpainija,
Beorpap. 1995, crp. 49. 11 1698.
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oOngajima. JloBo/bHO je ynoTpeOnTH 13pas qo0pi o0iYaji, jep noBpeia TOr Hauena,
HE CaMO Y OBOM CAyUajy, HMa 3a HOCACIILY HIIITABOCT NPABHOT TOCHA.

5.2. "JoOpu TProBUHCKH IOCJI0BHH 00H4aji"

300 y npenasHnM 1 3aBpPLIHIM Ofpebara, NOPEJl U3pasa OIIITE H HOoceGHe
y3auce, camo y unany 1107. cr. 3. 300 Kopucrn cugrarsy "RoGpH TPropHHCKIl
nocnaopui o6uyajn”. Ilpassa KimIDKEBHOCT, MebyHapo/iHe KOHBEHIIjE 11 fpakca ro-
BOPII O TPrOBHHCKIM I TPrOBAUKIM ILTH NOCHOBHIM OGH4YajiMa. Tpropiuscky
NOC/IOBHI 00114aj, CTOrd, IPEACTaBba MeoRasam. )

TpropuHckn (TproBaukil, NOCIOBHI) o0iyaj je Bhajgajyha TpropuHcka npaxca
(noHamam.e) y BeKoj 00aacT (CTPYII) I pa3miKyjy ce o "oOpIX NOCIOBHIX OGI4a-
ja" 3 umana 21. cr. 1. 300 Kojii je, lHIl HaM Ce IPELIKOM, YBEJICH KAO MOPAIHO
npaBuno n Hayeno 300, 1aKo Takap HErop jIoMalllaj He LIPON3HIasi I3 CHCTEeM-
aTCKOr TyMauewa 10r 3aKoHa. [IpaBHn nocao Kojim cy noBpehbeHnt TproBuHcKi
oOuyaji (ami He 1t JOOpH OOGNUYaji, IPHHY/IHIL HPOIIICH 1T jaBHH NOpPE/aK Tj. OCHOBHA
Havyena 300) Hije HIIUTAB, a7 Ta YHHEHIA MOXKE 3HAYHNTH HOBPE/Y YTOBOPHIIX
o0aBe3a Koja opraiuhyje jelHy cTpaHy fa HIOp. PacKIHE YroBOp, 3aXT€Ba HAKHATY
ITeTe, HCIIATy YTOBOPHE Ka3He, Il1ahame Kamare IUTH IITO ipyro. oK ¢y TprosiHe-
K1 o014ajil jeaH ot H3BOpa TPrOBIHCKOT (LIPHBPE/THOr) NpaBa, KOjIl HMajy [UICHO31-
THBHII KapakTep, "no6pn o0miaji” 1 "gobpn nocnosun obmuajin” y 300 ozHauasajy
MOpaJiHa IpaBiijla Koja ce, O]l DPSTHOM HILITABOCTI, He MOTy KpuiTi. OHa HIicy 13-
BOp NpaBa, Hero HA4eJo 1l OKBHP KOJHM je OrpaHideHa ayTOHOMIIja BO/be YTOBOPHIIX
CTpaHa.

Tpropunckn o0nvaji cy HekomdnKkopana akTIUKa Mpakca Koja JOMHUHIpA ¥
onpehHenoj 06aacT NPUBPE/IHE /IETATHOCTH, 33 PA3/IIKY Off KOA]IKOBAHIIX TPrOBHH-
CKIIX O01Yaja KOji Ha Ta] HauliH [I0CTajy y3aHce. Y jefIHOM flelTy IpaBHe JiTepaType ce
HCTHYE pa3iiKa n3Meby onnrix o614aja y npomery (Bazke n3meby HeTprosaia o Tp-
roBala i 3mehy HeTpropala) if TProBaykiX oOHYaja HIH y3aHel (Ko uKOBaH
TProBaukn o0ivajin) IpUMEHHBIX caMo Ha Tprosue.”/OnmTn o6udaji y npoMery, y
TOM CMHUCTY, YCTBApH, IPE/ICTaB/bajy MECHE OHOCHO pernoHanse o0nyaje.

5.3. Mecuu (pernona/inn) odnyaju

KoskpeTn3zamijy MEOLITBa IpaBHIX ciTyaintja 300 ocnata Ha "obnuaje”. OBaj
113pa3 ce cpehe He camo y onuITeM Hero It noceGHoM feny 300. Kaj yroBopHe cTpase
IOCTHTHY CarfacHOCT 0 GHTHIM CacTOjIIMa yTOBOpa (3aKk/by'e YTOBOp), a COpefHe
TayKe OCTaBe Jla ypee Apyratuije, Te ako ce o BiMa He jloropope, ypemihie nx cyn,

34, B. gp Anekcannap Iongwrajn, Tprosauki obudaji y jyrocioBenckoM NpaBy M npakc, Anann
Ilpapsor dakyarera y Beorpapy, 6p. 3-4/95, crp. 362.

35. B:ap Anexcangap Foapwraju, Asany Hpassor dakynrera y Beorpajy. 6p. 3-4/83. ctp. 362. 1
363. O nneonasMmy eHan Bop: Peunik kmickesninx tepyusa. Hoaur, Beorpag, 1992, onpenmina
nicona3aM Ha cTp. 607.

36. B:pap Hparosy6 Crojanosith, on. aut. cTp. 49.
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BojichIl patTyHa 0 IPeTXOJIHIIM NIPErOBOpPIIMa, YTBpHEeHO] pakcll i3Meby yropapaua 1t
ob6muajmma (un. 32. ct. 2. 300). Ha ocHoBy o0i14aja ce npocybyje fa an ofpebena 13-
jaBa BObE ILTI pajiha 3Haul noHyjy (Wi 33. 11 34. 300) min npuxsatame NoHye (Wi
39. cr.2. 300) i ry6ou siejerso (un. 44. 300). OTrazHI IyTOBIHCKI OJHOC NIpeCTaje
Kajl ICTeKHe OTKa3HH POK ojipebeH yToBopoM, a aKo TakKap poK Hije ojipehen yro-
BOPOM, OIHOC TIpecTaje 10 HCTEKY poka ofipeheHor 3aKoHOM 11 o6ldajeM OIHOCHO
HCTEKOM HpHMepeHor poka (uwi. 338. cr. 4. 300). ¥ cayuajy HenyHeHha HOBUaHE
oGaBe3e pe poKa JIy>KHIK je onatrheH ol I13HOCa iyTa Og0IITI I13HOC KaMaTe Off flaHa
HCMaTe 1o AoCHenocTi odapese, ako TO NpeAsiha yroBop W TO NPON3HAa3H 13
oGiaja (wi. 398. cr. 3. 300). OGnyaj ce cpehe 1 y nocebroM ey 300: un. 439, ¢T.
3, um 464.cr. 2, an. 516.c1. 2, un. 534. cr. 1. 300 urp.

Hagepenn cayuajeBn nmajy y By mecHe (pernosanne) oGivaje. OHH ce Mory
OJHOCHTII Ha rpabaHcKe 1 TpProBiHCKe (IPHBpPE/IHE) MOCAOBE KOjif Ce NpHMEYy Ha
onpeberoM MecTy (Tako ce Kao GnTHa 3a0.y/ia cMaTpa If OHa KOja ce 1o ofnyajiuma y
pOMETY cMaTpa ofuTydHOM - 1. 61. cr. 1. 300).

300 KOpICTH, OCIM TOra I CAHYHE 13pase, Kao HOp. YoOI4ajeHH TPOLIKOBH
caxpase - un. 193. cr. 1. 300 (koje je myzkaH NIaTHTH IITETHIIK KOjiI je IPOY3POKOBA0
HedHjy cMpT); yoOluajeHa HaKHajla Koja ce I1aha 3a ofipebeHy BpeTy pajia KOJjl yTOBO-
pa o fieny - 4n. 623. cr. 2. 300; yobiuajeHa HakHafa y YTOBOpY 0 NpeBo3y - 41. 631. cT.
2. 300; yobn4ajeHH Ha4liH aKOBakba KOJl YTOBOPa O IIpeBo3y cTBapi - 4. 638. cT. 1.
300; uyBame pobe o yoOluajeHIX pi3lKa y YTOBOPY O YCKJIaAHIITe Y - Wi, 732. CT.
2.300 ur.

6. Y3ance

Y3ance ce MOry OfIpe/iiITH Kao TPrOBHHCKI ([IOCIOBHM, TProBayKi, IPHBPE/IHIL)
oOm4ajii Kojif Cy CKYIUbeHII, CHCTEMAaTH30BaHN I 00jaB’beHN O]l CTPaHE 33 TO OB-
naurheHor Tena. Y3aHce ce fene Ha omuTe i nmoceGHe (cnenmjamHe). Onurre y3aHce
BaKe 3a [ENOKYNHY o6acT TProBHHCKIX (IIPHBPEIHIX) OJIHOCA, a moceOHe caMo 3a
IIOje/llHe BPCTe TPrOBHHCKIX MOCTOBA I NOjeIiTHy paHy. Y HalleM NpaBy 3HauajHe
cy Omure y3aHce 3a DpoMeT poOoM. A, KapaKTep OMITHX y3aHCH nMmajy i JIyuke
y3aHce.

Onmre y3adce 3a npoMeT poBOM Cy MOCIAOBHI (TProBaykil, TPrOBIHCKH,
npuspefsn) obuuajiu Koje je KopndiukoBana I'maBHa jpxkaHa apOnTpaxa Jyro-
cnaBuje,3 Da paxmne cy (mop ofipeheHIM NPeTIOCTaBKaMa e 1i JAHAC MOTY HPIMEHH-
BaTH) HE CaMO 3a KYNOBHHY I mpojajy poOe Hero H 3a ocTaje HOCIOBE NpoMeTa
poGom. Kao nociiose pomeTa poGoM Te y3aHce cMaTpajy (Hopesi KYNOBHHE I pojiaje
poGe) 3ameHy pole, Kao Ii TOCIOBE NOCPE/IHIILTBA, 3aCTYIHIIITBA, KOMIICHOHA, 1pe-
BO34, OTIPEMHHINTBA (LLNEHI]E ), yCKIaIIITe ha H OCHIypakbsa (B. y3aHcy 1).

37. Objasmene y "Cayxbenom miery GHPI", 6p. 15/54
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OmniuTe y3aHce 3a TpoMeT poOOM CY Je/UIHCTBEHe (BaKILIe Cy Ha UEeJoM HOApYdjy
apyre Jyrocnasije), NOTHyHE (BaKe 3a MOCNOBe lIpoMeTa po0OM, a He caMo 3a
KYTIOBIHY It IpOfiajy) 1 omnte (e perymaminy obaacT Kojy 6u Tpebano ia ofyxsare
noceGHE y3aHCe, HENO HHCTHTYTE KOji CY 3aje/IHITUKII 3a Che FPaHe IpoMeTa poGon).>S)

Onpende OmmITiX y3aHCH Cy, YIJIABHOM, [HCHO3HTIBHOr Kapakrepa. CXOHO
TOMe OpIMER:YJy ce Kaj cy CTpaHe nprcrane Ha HIXOBY npimeny. Heke ojipenGe
OnumITix y3aHcH ¢y, o npipol, nmiepatisie. OHe peryniury oGanralnitoHe ofHoce
y 06.J1acTi ipomeTa poGOM Y OJICYCTBY HOPMII IO3ITIBHOL NpaBa. TaKo je nMnepaTis-
Ha y3aHca 187. koja ojipebyje na ce nnahame Bpum y jyrocioBeHCKO] BanyTIH, y3aHCA
246. KojoM ce 3abpatbyje YroBapame YrOBOPHE KasHE 3a HEHCIYHeHe 1L HeYPe[IHO
HCOYHCHC HOBYAHE obaBese OTH.

Omnmre y3aHce 3a IpOMET poOOM Cy perymicane MEOIITBO OONTalHOHIX Of[HOCA
(Meby ®WHMa I OHe KOjii ce He YBPIITABajy Y JIOMEH pETYJIICama y3aHcama):
3aK/byuerhe YTOBOPa, HCIY e YTOBOpa (YOMINTe, a fleTa/LbHO YTOBOPa O KYIOBHHH I
IPOfajit), AOLEY, HAKHA/Y LITeTe HT.

Hakon ctynama Ha ciary 300 (1. 10. 1978. rojse) Ominre y3aHce 3a IpoMeT
poGoM rybe rHa Baxknocti. Ynan 21. cr. 2. 300 je npomnicao fa ce Ha obauramiose
OHOCEe IPHMER:Y]Y Y3aHCe, aKO Cy CTpaHe y 00/MITalIoHOM OJ[HOCY YTOBOPILIE HIIXO-
BY IIPHMEHY IIJII aKO 113 OKOJIHOCTH IPOH3ILIA3I Jla ¢y BIXoBY HpiMeRy Xrene. Crora
HH ofipei0e OMIITIX N/ NOCeOHIX Y3aHCH KOjoM ce yTBpbyje IpeTIoCTaBKa [la ¢y yro-
BOpHE CTpaHe IIpHCTaJle Ha IPHMEHY Y3aHCIH, YKOIHKO IIX HIICY YTOBOPOM HCK/bYUlIIE,
Hehe ce npHMeBaTH ocse cTynamka Ha cHary 300.

Bupia ['masra pxkara apGiTpaxa je 1950. rojmae fiorena Jyuxe yance’koje
AMajy obesiexja ONIITIX Y3aHCH, jep Ty O0JACT je[[IHCTBEHO I H YOILUTEHO PeryJILIy.
Ha nocnosame y aykama cy ce npuMemiBane 11 Omure ysaHce 3a IPOMET poboM -
aHaJOTHO HJI JHPEKTHO.

TToceGHe y3aHce ce, CYIPOTHO ONUITHM y3aHcaMa, He IPIMEH:Y]y Ha cBe oGumra-
IIHOHE OJJHOCE HEero caMo Ha ofipeheHy TProBHICKY 0baacT (HIIp. TpaHy JeIaTHOCTIN),
LIITO Ce 1 03Ha4aBa y Ha3MBY y3aHcH. 3HauajHe cy, Tako, IToceCGHe y3aHce 34 NojejliiHe
BpCTe 1T Kilace m’naﬁa,m)ﬂoceﬁne y3aHce 3a npomeT GJI0KOBa I M10Ya Ofl KaMeHa,
Mpamopa i rpaHnTa,41)Hoce6He y3aHCe 3a IpOMeT kibira, ‘DI ToceGHe y3aHce 3a Tp-
roBugy xiTapimanma, ) TloceGHe y3ance 3a Tpropiny Kpommipos, P loceGue y3ance
3a  TPrOBHHY nacymoru,“)l'[occﬁﬂe y3aHce 3a  TPIOBHHY  NHPHHYAHOM

38. B! ap Anexcaupap Foaawrajy, Jyrociosencke yaauue, onhe 1 noceGHe ca cyCKOM MPakcoM,
Haponue HoBiHe, 3arpe6, 1962, crpana 20.

39. "CayxGenn auetr PHPI", 6p. 2/51

40. "Cayxbenn muct OPHPI", Gp. 38/56 11 19/57

41. "CnyxGenu nuctCOPI", 6p. 9/67

42. "Cayx6ernn auct CDPPI", 6p. 19/84

43. "CayxGenn nuct GPHPI", 6p. 29/60

44. "CayxOenn nuct OHPI", 6p. 25/60

45. "CayxGenu nuct OHPI", 6p. 25/60
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alpom, *)MoceGue y3ance 3a I‘pl"UBHH) nnan!leM“ MoceGHe Y34HCE 34 TPrOBIHY
nosphest, BMoceGHe yaaHce o rpabery* i IoceGHe y3aHce y IPOMETY Ha Masio. )

7. IlpuMena TProBUHCKHX OGHYAja H Y3aHCH NOC/IE CTyNamka Ha cHAry
300

Omnuire y3aHce 3a npoMeT poBoM i nocebHe ysauce Giie cy 3HauajaH N3BOP Tp-
TOBHHCKOT IIpaBa CBE JI0 CTynama Ha cHary 300. Ha To cy yrinane jise oKomHOCTI:
YHOLUEHE Yy omuTe I noceGHe y3aHce npaBiia KOja uliHe MaTepHjy 3aKoHa y Behey
o0IMYy OJf OHOT CBOJCTBEHOr y3aHcaMa (IIOpefl NpaBiiia "y3aHCHOr" KapakTepa) it
OPETHOCTaBKa 113 y3aHce 2. crapa 2. OMUTIIX y3aHCH 3a IPOMeT poGoM [1a ce cMaTpa jla
Cy CTpaHe IpIiCTale Ha NpHMEeHy Y3aHCH Yy MOCIOBHMA ¥ KOjHMa je, 3a cllyvaj copa,
IIPOIIHCaHa 11 YTOBOPEHa HaJIIEKHOCT NPHIBPEHOr Cy/id, YKOMHKO 113 YyroBopa He
NPOICTHYE JIa CYy CTpaHe HICKBLYUHJE HHXOBY HpIMeHY (TakBa NpeTHOCTaBKa je
BazKH/a 11y HeKiM NoceGHIIM Y3aHcama).

3Havaj ONIITHX I MOCCOHIX Y3aHCH je ONA0 JIOHOIICHEM I CTYNabeM Ha CHary
300. Jepar 6poj onpenadba Onmrix y3aucn 300 je, ca ojroBapajyhitM HHTE pBeHIi-
jaMa, Ipey3eo y CBOj TEKCT ILTH NCTH OfIHOC ApyKuitje peryancac. To je, 4iHi ce, yTiia-
JIO Ha 3aKOHOJaBIA la Y Ipena3HiM i 3aBpLUHIM o/ipe/ibanMa Iponinne j1a ce ojapeatde
ONILITIX IJIH NOCEOHIX y3aHCH, KOjiiMa ce YTBpbyJy IpeTnocTaBKe fia cy YTOBOpPHE
CTpaHe NPICTalie Ha NPIMEHY Y3aHCH, YKOMNKO HX HICY YTOBOPOM NCK/BYMIE, HE
IpUMERY]y 1oce crynama Ha cHary 300 (un. 1107. cr. 1. Tor 3akoHa) Tj. nocne 1. 10.
1978. roguke (B. unan 1109. 300).

Ha oGmiramionn oHoc ce npHMeHyjy y3aHCe aKO Cy CTpaHe y OOHTalHOHIM
OJHOCHMA YTOBOPHJIE HHIXOBY HPHMEHY IVIH aKO 3 OKOMHOCTII LHPOH3MNa3n Aa cy
FHXOBY IpHMEHY xTene - ctan 2. unana 21. 300. Y oBoM cTaBy ce roBopIL O y3aHcaMa
11aKO je chopMyJIHcaH HCHOJ HacloBa "NpHMeHa JoOPIX NOCTOBHIX ofIuaja” 3a Kora
CMO HCTaKJIH Ia O/IroBapa caMo cTaBy 1. unara 21. 300.

ITo jerOM MIILBEH:Y, NIPOMEHOM aHazorije 61 "Tpefano 3ay3eTi CTdB 1a OHO
LITO 3aKOH Ipe/iBiba y norneiy y3aHcI Tj. [fa ce NIPIIMeY ]y Ha OCHOBY BO/be chaHaha
Baxki H 3a TPrOBHHCKE 0014aje ... jep 1 y3aHce Cy BpcTe TProBavuKIX 00Iaja 31)

Tymademe unana 21. 300 He MoKe NOJA3ITH O]l HACIOBA (KOjIM TyMay Hiije Be-
3aH) HEro Ojl CTBApHOT CMIC/Ja I JloMallldja HeroBnx ojipefaba. CarmacHi cMo ¢
MIIILBEHEM fia 61 y snagy 21. cr. 2. 300 Tpebano ne aere depeHjia JogaTH H3pas

"Tpropauky oGmaji" S~ani ce cBe 10 eBeHTYaNHe 3Mere 11 300 MOpajy IPUMEHIITI

46. "CayxGeun nuer @HPI", 6p. 25/60

47, “Cayx6enn nuct GHPI", 6p. 25/60

48. "Cayx6enu nicr GHPIY, 6p. 25/60

49. "CayxOenu anct CPPI, 6p. 18/77

50. "Cnyx0Oenn aner COPI, 6p. 1278

51. KowmenTap 3akona o obalranionns ojHociinMa, y peflakiuijit up Bopucnasa T. Baarojesitha i
Bpnaere Kpysma, Cappemena anmuuuctpasitja, Beorpan, 1980, Tom npei, eTpaua 93,
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saxkehe ofpende koje, nnak, He omoryhanajy aHanorsy npHUMEHY APYTHX TProBIHCKIX
oOuyaja. OBa oapefda ce OJHOCH CaMO HA y3aHce, Kao KOAU]UKOBaHEe TProBauke
o0HYaje LLITO jaCHO NPON3IIasil i3 H3pasa "y3ance". [la je 3aKOHOJ1aBall HMao y BHJTY 11
HeKo/npiKoBaHe TPropuHcke o0iyaje To 01 11 HasHauno y unay 21. cr. 2. 300 po-
laBameM 113pa3a TPrOBIHCKI 00Huajil, I yHOTPeOOM caMo H3pasa TProBHHCKI
ofiuaji Koju OIf, Kao reHycHu, o0yXparao 1 y3ance. Cras 2. wiana 21. 300 nuje,
MebyTiiM, yIoTpeGIo FeHYCHII I0jaM HEro Ii3pa3s y3aHce Kojil 1iMa oflpebeHo 3Havee
300T 4era ce He MOXKEe EKCTeH3IBHO TYMAUHTII.

Ipimkos TyMadera crasa 2. yiaada 21. 300 uckbyuena je moryhHoeT nozipa-
H:a Ha unal 1107. cr. 3. 300. Onpendanma crasa 3. unana 1107. 300 je, Haume, per-
VJUICaHa NpiMeHa ONUITHX HIH noceOHIX Y34aHCH LTI IPYTIHN TProBHHCKIN OGHlIaja ¥
cry4ajy fia cy OHH CYHNPOTHH Juicno3uTuBHiM ofpenbama 300, a He y JApyTHM CHTY-
amijama. 3a 0By Ojipef0y jé NpaBHJHO OLEHEHO Jla je HauyesHa Ii ja He claja o
npenasse 1 3aspiise ofipentGe.>Yani ce Hil 350T TOTa OHa He MOYKe aHATOTHO TIPIMEH-
UTI Ha CHTYaIlljy peryancany y crasy 2. wiady 21. 300. HerakHyTo je, HCTIHA, I CY-
NpOTHO raeamiuTe - ga ce wiadoM 1107. 300 perymiine nprnMeHa ONIITIX I
OCECOHIX Y3aHCH ML IPYTHX TPrOBUHCKIX 00HYaja KOjif CY HacTail Ipe CTYNama Ha
cHary 300 Takap 3aK’byuaK ce MOXKE MOY3/1aHo 113BecT! 3a cTap 1. 11 2. unana 1107.
300, ami He 11 3a cras 3. Tor unada. Crasobn 1. 1 2. wnana 1107. 300 cajgpxe 1 cis-
TarMy "Mocle cTylad.-a Ha CHary OBOT 3aKOHA', amif He 1 cTan 3. (11aKo je jacHO fa ce
IITaHe OJHOCa TProBUHCKIX 004Yaja If 3aKOHa YOIIITe MOIJIO OCTaBHTI TEK CTY-
nameM Ha cHary 300). Cras 3. unana 1107. 300 perymiiue, ycTBapii, CHTyalnjy Kaja
ocToji cynpoTHOCT H3Meby aucnosnTueHIX HopMi 300 1 onmrmix i noceGHIX
Y3aHCH I HeKOANIKOBAHIIX TPrOBHHCKIIX 001Maja. AKO ¢y CTpaHe H3pHULTO yro-
BOpHae NpHMEHY y3aHCHU HIH HeKoMipHKOBaHHX TPTOBIHCKIX ofuyaja, TO je 3a
CTpaHe N3BOP IpaBa HaKo Cy ICTI OJHOCI peryJicaHil JICHO3NTIBHIM ofipefdana
300 (ummepatusre ojipeate 300 ce Mopajy yBeK NPHMEHUTI). AKO CTpaHe HICY
N3pHYHTO YTOBOPILE [PIMEHY y:3aHCH IJ1H HEKOT TProBIHCKOr 06114aja, a OHe ¢y 1po-
THBHE JHCNO3NTHBHIM ofipefioama 300, Tajja ce npiMemyjy Te oapente 300.

VY3aHce, a He OCTaMn HeKOAH(UKOBAHI OOIYajll, c& MOTY IIPHMEHNTI! Ha 06Ira-
IHOHE OJTHOCE HE CaMo Kajla Cy CTpaHe YTOBOPIJIE HIXOBY NPIMEHY (Hilje HEONXOMHO
Ha To Oyfe H3pH4ITo, Kao y cayuajy 113 unana 1107. ct. 3. 300), 11 ako 13 OKOIHOCTH
IPOH3I71a3H [1a CY H-IXOBY IPHMEHY CTpAHe XTeJle, allll CaMo Y HOT/Iely IPaBHIX CHTY-
amija Koje yonuure Hicy perynicate 300.

Crag 2. unana 1107. 300 (kao lex specialis) ofpebyje npykuijy cyaGiuny O
y3aHcl 3a npoMeT poGos. Onire y3aHce ce, HaliMe, Hehe npHMemsIBaTH Hoce CTyna-

rh
t

Jp Anekcaugap Ioanwraju, Tproeauxy oGHYaji y jyrOcTOBEHCKOM NIPaBy i mpakcH, AHaIH
Ipasuor daxyateTa y Beorpay, 6p. 3-4/85, etp. 363.

Houpes.

Op Oparomyd Crojanoeith ofjalimeme 9aana 1107. 300 y Komentapy 3akosa o obnura-
OHOHHM OfHOCHMa, raBHd pepakTop Ap CnoGopan Ilepoeuh, Beorpan, 1995, tom apyri.
crpasa 1699.

[T
-4



56 [Tpano u npnspesa Gp. 3-4/97.

Ha Ha cHary 300 y miTamiiMa Koja cy mine peryiicaka. Ha cse npasse caryarije
Koje HICy ypehese 3akoHOM O 0OGMITAIIOHNM OHOCHMA npinMeriBake ce Omure
y3aHce 3a IpoMeT poGom.“Ose he ce npIMeHITTI it Kajia je O0MITaIHOHN OTHOC ype-
ben mucnosirusHM ofpeadama 300, ako cy cTpaBe H3PHIITO YTOBOPHAE HIXOBY
npimeny (wiar 1107, cr. 3. 300)°%)

8. Penocaen npumene TProBHHCKHX 00HYaja 0 y3aHCH

Tprosuscki o0uyajin # y3asce ¢y W3BOPH TPrOBIHCKOT Npasa. A, TPrOBIHCKI
obnyajin MOry OUTH MeCHI (PerHOHAIHI) I ONUITH, & y3aHce ONINTE WAl HoceGHe.
Ocrid OBHX 1IOCTOJe 11 APYTH H3B0PH TPrOBHICKOT (TpiBepe/IHOr) ipaBa. CTOra ce Mo-
pa 3HaTH KOju he ce H3BOP Npasa, O BILIE HIIX, NPIMEHITH Ha ofipehern npapHn
OfIHOC Tj. M3Meby HWHX MOpa nocTojari OJHOC XijepapXuje. XijepapXija H3Bopa
NPHBPEIHOT 1IpaBa Hilje peryiicaHa MpOMICHMa Id X HIXOBH HHTEPIPETATOPH i3-
BOJIe CHCTEMATCKIM TyMayeHeM HOPMH [IPaBHOT CiicTeMa. YTBphuBame pejlocie/ia
NpiMEHe H3BOPa TPIOBHHCKOT 1IPpaBa 3HA4ajHO je 3a CTpae Y OGIUTalmoHOM OIHOCY,
300r H3BECHOCTH Y OJTHOCHMA; 32 CY/IOBE, KaKO Ol IPaBATHO IPHMEHIUTN MaTePHjaTHO
IpaBo H_3aKOHOAaBLa, A Om, €BEHTYaJHO, MOTa0 HHTepBeHHCATH Y oapeheHoM
upaﬁu;)

ITo jepHom MITLILLEY BaxKi clecha Xitjepapxirja H3Bopa TProBHECKOT {npunpen-
HOT npaBa): 1. yroBop - YKOMIKO je ¥ CKIaly C NPHHYAHIM IPONHCiMa; 2. noceGHE
y3asce; 3. noceOHH J00pH NOCAOBHE o0myaji; 4. ommrre ysasce; 5. omutn go6pn
HOCTOBHI 00N 9ajit; 6. THCHO3HTHBHN IPOMICH NPABPEIHOT IpaBa; 7. IpaBHa NpaBiia
IPe/IPATHIX TPrOBAYKIIX 3aKOHA - YCIOBHO; AUCHO3NTHBHII NPOTLICH rpabaHcKor npa-
Ba; 9. Ip4BHA IpABIL/Ia IPEAPaTHIX rpabaHCKIIX 3aK0Ha - yclIoBHO; 10. cylicka pakca It
11. npaBHa HayKa - HOCpPEJIHO. 38) Hpyro munvbewme oppebyje caenehnm pefocnen
HABEJICHHX NIPABHIX H3BOpa: 1. BMIEPaTHBHI 3aKOHCKII IPOIICH; 2. YTOBOP - aKO je y
CRJIAJTy ca HMIIE PATHBHIIM HIPOIICAMA I MOPAJIOM; 3. ONIITH yCAOBH IOCA0BaH:a (Y fe-
Jy y KOME HICY CyNPOTHI [10ceGHIiM ofpejiGaMa YToBopa); 4. IICHO3NTHBHI 3aKOHCKII
upoinici; 5. noceGHe y3aHce; 6. noceGHI TProsaukl o6myajy; 7. omuTe y3aHce; 8. ofil-
TH TproBauki 0014aji; 9. cyjicka i apOirpaxHa npaxca (paxtirdi) i 10. npasra Hay-
Ka (;1m'ep[1pe1‘::1'[‘;11%10).5

CyarpaMo j1a Oif H3BOPE TPrOBIHCKOL [IpaBa Tpe(ano MPHMEHITH N0 OBOM pe-
jlocaety: 1. yToBOp, aKo Hilje CYNpoTaH NPHHYHIM MPOIIICIMA, JABHOM HOPETKY 11 J0-

55. B. gp Baaminaip Kanop, Hpinvesa Onwmix y3ancn 3a npodet poGosm no 3akony o o6aura-
oMM onHocuma, Ipuspeato - npassn IPHPYYHIER, Op. 11/79, cTp. 6.

36. Oga npagitia ce He NpHMElbYjy Ha nocebue y3ance jep je 300 caMo pery1iicao Ha HCTaKHYTH
HadiH opuMeny ONMITHY y3aHCH 32 npoMeT poGoM, ¢ 0G3HpoM Ha e 3Haua] KOjif je HMana y
IPHBPEAHOM HpaBy.

57. B. ap Mupko Bacimsenith, on nut. erp. 21

58. B.np Aunexcanpap Foamurajs, [puspeguo yrosopao npaso. Hadopstatop, 3arpe6, 1980, crp.
50.

59. B. Mupko Bacimenith. on. nur, crp. 21, 14 22
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Opin oOnuajuma (4. 10. y Besu ca um. 20, 300); 2. onutit yenosi hopaymapHix
YTOBOpa, H3y3eB Y JleNy y KOMe CY Hecar/JacHN ca moceGHIM norojbama (uman 142.
300); 3. ysance (Omure nan oceGHe) I TPrOBIHCKH oOHYajll Yilja MPIMEHE je
H3PHYITO YTOBOPEeHA, 6e3 0031pa LITO CY NPOTHBHI JICHO3UTIBHIM oipeidama 300
- uiad 1107. cr. 3. 300 (axo Hicy CynpOTHI HPHHYHIM IPOIIICIMA, JABHOM IOPETKY
11 100 piiv o0HuajiM - y cMitcay Havea 13 yinada 10. 300); 4. uictioznTiBHe ofipeide
300: 3. noceGHe y3aHce KOje HICY YLOBOPEHE H3PHUNTO aKO M3 OKOJIHOCTI IPOH3-
114311 [1a Cy CTPaHE HIXOBY NPHMEHY XTeqe (@ HICY NPOTIBHE [ICIO3ITIBHIM OfIpefi-
Gama 300 - um 21 c1. 2. y Besn ca ui. 1107. c1. 3. 300); 6. Onrre y3aHce 3a npomMeT
poBOoM (KO ce cMaTpa fia Cy CTPAHE NPHCTANE Ha HIXOBY HpIMEHY - y3aHca 2. 1. 2) y
mrrasiMa Koja Hicy perymicana 300 (unan 1107.cr. 2. 300); 7. npaBHa npasiiia 13
TPrOBauKIIX 3aKOH4, a CYHCIIHOJapHO 13 TPahaHCKION 3aKORNKA (KO Cy BaKIUIH HA
nojipy4jy npse Jyrocaasiije), noj nperiocraskaMa ofpebenin unanom 4. 3akoHa o
HEBaXKHOCTII IPABHIIX Npoliica...; 8. Cy/icKa mpakca (¢axTirukin) 11 9. npaBHa JIOKTpliHa
(Tocpe;iHO).

VIMnepaTHBHII NPOMIC He MOXKE HENOCPE/HO OUTH I3BOP OGJIITalOHOr IpaBa
aKo CTpaHe HIICY 3acHOBa/le HITH HaMepaBajy fia 3acHyjy O0anranioHi ofiHoc. Y TOM
ciay4ajy He Ol HII HACTa0 OOMITAllHOHI OJIHOC, jep HefocTaje animus obligandi. Ann
aKO CTpaHe HaMepaBajy Jla 3acHY]y TaKaB Of[HOC (HIIp. yToBOp) Tajia cy oapende (1pi-
HY[HIX) OPOIIIca KOjliMa ce ISMIMITIHO I Yy HeocTi, ogpebyje canpkiiHa yrosopa
cacTaBHH [ISJOBII THX YTOBOP4, Te HX YHOTIYH:aBajy I CTyNajy Ha MECTO YTOBOPHIIX
oppepaba Koje HIICY Y CAarJIacHOCTI ca Bitva (umas 27. 1. 2. 300).

Cpaxii yropop 00MIraliioOHOT NpaBa, OCHM TOTa, MOpa OIITH Yy CKJIafy ¢a NpIHyJl-
HHM OPOIMICHMA, jaBHIIM NMOPETKOM It JoOpinM obnyajiMa (unar 10. 300) Te ce, de
lege lata, yToBOp He MOZKe OrPaHIYITI MOPAJTOM.

Ipimvena Onurrux i MOCEOHIIX Y34HCH, Kao I HEKOJIIKOBAHH TPrOBHHCKI
of1r4aji ce MOTy, Ha ocHOBY unaHa 1107. cr. 3. 300 u3piuiTo yropopiTil Kao H3B0p
npaBa. TaKaB, H3PIHYHTO YTOBOPEHII H3BOP MIpaBa cc MOpd MPHMEHIITH npe JHCITO3M-
TiBHNX ofipefiaba 300 Tj. 11 KaJia je y CyIPOTHOCTII Ca HbIIMa.

300 Huje perymicao cse o0mirannone offHoce (TaKo HIp. Hilje perysicad yro-
BOP O OPrakayKy, O HOCIY3Ii, HOKIOHY HTH.), 11a C& Ha KX jOII YBEK IPHMERY]y IpaB-
Ha [paBIifla TProBauKIIX OJJHOCHO rpabaHCKIIX 3aKOHNK4 (Ha OCHOBY uslaHa 4. 3aKOHa
O HEeBAXKHOCTH MPaBHIIX Npomica joHeTiX npe 6. 4. 1941. rouiHe 11 3a BpeMe Henpii-
jaTe/bCKe OKyTalliije), Te ce OHA HEe MOIY HCKY/BY4YHnTH Kao moryhn mssop o6umira-
I[JIOHOT [IpaBa.

3akipyqun

ITpapH1 NOCKOBH TPIOBHHCKOT 1T rpahaHcKor npasa perynncani cy y CPJ 3akon-
oM 0 obmurannonum ofxocinna (300). JoHoleweM I cTynameM Ha cHary 300
(crymno je Ha crary 1. 10. 1978. rogine) Beniki 3Ha4aj ONUITHX y2aHCH 32 IPOMET
poGoM, noceOHIX y3aHcH (Kao KojudHKoBaHIX oOn4aja) I TProBIHCKIX o0Iryaja
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(mexonduKkoBanIX 06H1aja) Onana, aln 1 fambe ocrajy He3ao0nasHi H3BOPH Tp-
FOBIHCKOT MpaBa.

Tepaunonorujay 300, kojoM cy 0Bl 0G111ajii 03HauaBaHIl, Hilje ycknahena. Tak-
BO CTame Hiije OTKJIOH-EHO HEro je vak noropiaso Hopenama 300 u3 1993. rofiae
yBobemen nojma "goOpix oGuyaja”. OHII Cy 3aMEHII PaHILy CHHTArMy "MOpan co-
HHjaTHCTHYKOT caMoynpaBHOT Apyiurea”. [Tojay mopana (Hup. "Brajajyher mopamna
apywrsa") je Tpebano sanpxkaru y 300, jep je "nobap oGnuaj”, 3ajefIHO ca H3pa30oM
"oGap mocioBHH obGnuaj" y Tymauemy 1 npimeHnn 300 nza3pao HenotpeGHe
HeloyMIILIE.

"Mo6ap obnyaj" i "noGap nocaosHn 06iyaj” y 300 o3HayaBajy MOpaTHa paBii-
Jia Koja ce, NoJ IpeTHOM HHINTABOCTH IIPaBHOT Hocaa., He Mory Kpmnti. OHa Hicy
3BOp IpaBa, HEro Haveia I OKBIP KOJIM je OrpaHiiueHa ayTOHOMIIja BO/be YTOBOPHIX
CTpaHa.

Tprosunckl (TproBaukii) o6I4ajit, CynpoTHO TOME, IPe/IcTaBbajy Baanajyhy Tp-
FOBHHCKY IIpakKcy (MoHalllamke ) y HeKOj 081acTil (CTPY L) 1t H3BOP TPTOBHHCKOT IIPABa.
TToBpena TproBUHCKHX 00NYaja HeMa 33 NMOCEeHLY HHIITABOCT MPaBHOT NOCTa KOJIM
Cy OHI noBpeheHn ani, o NPaBITy, 113a311Bd [Py Te NpaBHe NOCTe e,

Kapa crpase n3piuaiTo yropope NpHMEHY y3aHCH 11 TPrOBIHCKIIX 06114aja, TO je
33 HHX H3BOP IIpaBa 1aKo cy HCTH ojiHocH perynncann 300. Ann, ako CTpaHe HICY
U3PHYIITO YTOBOPILIE NPIMEHY y3aHCH (I HeKOANMhHKOBAHOT TPrOBHHCKOT 06I4a-
ja), a OHe cy NpPOTHBHE JUCHO3NTHBHIM ofipenbama 300, npumernhe ce Te ogpentde
300.

(4ranak npumsen 4. 11 °97)

Ilija Babié, Ph. D.

Assistant Professor of the Police Academy in Belgrade
and Research Fellow of the Institute of

comparative Law in Beograde

Good practices, trade customs and usages - rules of morality and the
choice of law

Summary

The 1993 amendments to the Law on Obligations infroduce in the text of the Law (be-
sedes the terms “practices”, “good trade practices”, "“business practices”, “good trade
business practices”, “general usages", “special usages") also the tenn “good practic-
es”. The term “good practices” has replaced the expression “morality of the socialist
self-management society”. The large number and irregularity of these concepts may
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causes confusion. In order to remove such confision the autor, by combining several
methods of interpretation of the provisions of the Law on Obligations regulating trade
practices (with a review of comparative legal systems), attempts to discern their true
meaning and scope.

It is estimated that “good practices™ and “good trade customs” (mentioned by the
Law) are the rules of morality, a framework that puts a limit to the autonomy of the will of
contracting parties, a principle the violation of which has the nullity of the legal transac-
tion as ils consequence.

In contrast to this, the non-codified Irade practices (local or regional “customs”,
“good trade business customs” ) and codified trade practices (usages-general or particu-
lar) are, according to the Law on Obligations, the sources of commercial lavw whose vio-
lation does not have the nullity of the legal Ira.isaction as a consequence.

The autor gives a critical analysis of the provisions of the Law on Obligations that
regulate the application of usages and other trade practices since coming into force of the
Law (1.10.1978), suggesting at he same time the necessary amendments to this Law.

Keywords: practices; good practices: good business practices; general usages for turn-
over of goods: special usages.



HAp Mupocaas Munrosuh, UDK 351.83
Ilpocpecop Ilpasnoi haxyaiueiua y Huiuy (TIpernensn u1aHak)

¥Yrosopu o pany

Pesnme

Y o080 waanky ayliiop Kpuliku GHaAU3UPa HOBe TpasHe WHCHILTTYle ¥ Haluem
PUoHos Upasy.: y2080p o pady, y2o6op o deay, vioeop o cayxbu, yzoeop o HyHo-
soliciitay, yzoeop o octitasit Iloce6na flaxcrva tioceehena je yzoeopy o pady fpesa
KOHYeUyji SakoHa 0 0CHOB8AMA PAOHILY OOHOCU.

Ayitiop 3akmyuyje da je yzosop © pady uHclluillydi woju he usmenlin
docadaurby Upupody padHoz oonoca u odnoce ussehy fiocaodasya u 3aliocaeno?
ceectiint Ha 2 pahaHcKOUPABILY Y2080PHY OCHOBY.

Kmwyune peute yzosop o pady, yzoeop o deay, yzosop 0 Hynomohcillgy, yzosop o oc-
iaslie

[ToHOBHO yBOhEH-€ ¥ PajIHO 3aKOHOJABCTBO YTOBOPA O pajly, Kao MPaBHOT OCHOBA
3a 3aCHIIBaH-e PajIHOr OJIHOCA, H3HOBA AKTYyeJIl3yje pa3MaTpame YIroBoOpa O pajy H wbli-
XOBHX MOjlamiTeTa Koji ce janmbajy. LIih oBor pajia Hitje jla yKaKe Ha CBa [IHTama Be-
3aHa 3a yroBop o pajy Beh caMo Ha oHa Koja he omoryhnTn noTmyHije CXBaTake
YroBOpa O pajty (YToBOpa KOjiiM ce 3aCHIBA PaJTHIl OHOC) If HEerOBO PasrPaHIuEH:E Off
APYTHX CPOIHIIX YTOBOPA.
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1. Yomure o yropopy o paay

Yrosop 0 pajty HajoIlLITIije pevieHo J€ YTOBOP KOjif 11Ma 3a Vb Kopiihewe pajla
npyror amma. ) Jegua crpana y cBojoj CBaKOJIHEBHO] aKTHBHOCTI 1T NIOBPEMEHO 1IMa
notpelby fa 3a OCTBAPHBaH-E CBOJIX HHTEpeca, a paj NOCTI3a/a ojipebeHor mivba,
KOPHCTH paji Apyre CTpaHe, y3 yCJIOB [la Ta CTpaHa MOXeE Jla 3ajlOBOJBH ITHTepece
CTpaHe KOja ra aHraxyje. YTOBOPOM O pafly jejlHo Jle npeysiva obaBesy Jia BpLii
KdKBY pajitby JIYTOT JIHIa, OJIHOCHO OH (yroBop) cTBapa o0aBesy HEKOT JIila Jia 13-
BPILII KaKBY pajiby 3a ipyrora. Bpuiewe o0aBese mMoxke j1a Oy/ie y3 HakHajy i 6es3
HaKHajle, OJIHOCHO JIHIle KOME je UL Kopiinhere pafia [pyror g Qy>KHO je Jia 3a TO
Kopiurhewe miati offpeheny HakHaxy Him je KopiiheHne pajga Jpyror GeCIIaTHO
(Ges HakHaje).

YroBop 0 pajy 1o CBOjoj CYIITHHI yIIpaB/beH je Ha Kopuinhere pajiHe, OJIHOCHO
PAJIHIIX CIOCOOGHOCTH JIPYror Jiila. Y OCHOBH OBOT YTOBOPa JIEXKIT pajl, OHOCHO 3HAH:E
KOje ce CTaB/ba Ha paclofiarame I y cmy>k0y Apyror mina. 3aTo ce it KaxKe i je yro-
BOP O pafy KopHUIhere paHIIX cHOCOOHOCTI je/IHOT JIiilla Off CTpaHe Apyror amia. To
Kopuiheme paHuX cloCOOHOCTH Y 3aBHCHOCTH je Of MITH-eHHUIIE JIa Ji C€ YTOBOPOM
TEXI HEIOCPETHOM KOpIITHheRY PajHIIX CIOCOGHOCTH IPYTOT JIHIA, I TO YIIPaBO HhIX
Ka0 TakBIHX, IJIH YTOBOP HMa 3a [IL'b [1a ce [OCTHIHE OfipeheH Il pe3yaTar pajia, a IuTo
j€ pe3ynTaT IeIaTHOCTI aHMaKOBAHOT JIIIA, 0K je KopHinhe e pajHiiX ClocOGHOCTH
Ka0 TaKBIHX Y IPYTOM IIJ1aHy.

[Monasehn of1 unmkbeHIIIE J1a je ONIITA I 3ajeHIYKa OcoONHA YTOBOpa O pajly Ko-
puiifie e pajHiX CocOGHOCTI je[HOT JIla Off CTpaHe /IpyTOr JIiIa, 4 Ha OCHOBY MOje-
JIMHIX YHY TPalliIX 0cob1iHa, Moryhe je pa3/ikoBaTi BHLIE yTOBOpA O pafy: YrOBOp O
AleTTy, YTOBOP O pajty ¥ y7KeM CMIICTy (YTOBOP O CTy>K0it), yTOBOP O ITyHOMORCTBY 1 yTo-
BOp 0 ocraBn.” ITocTojil MUIIUBEH:€ [la ca YTOBOPOM O pafly IMajy ofipeheHe ciusoc-
TH, O[JHOCHO J1a Cy Y LUHPEeM CMICITY Il OHH YTOBOPH O pajly: YTOBOP O 1IOCPE/lOBaRY 1t
YFOBOD O OPTAaKJIyKY™’ OIHOCHO YTOBOP O 3aKyIy (HajMy).

Osa nojena je H3BpLICHa IIpeMa OCHOBHOM KPHTEPHjyMy: KOpHIThee pamHix
CrocoGHOCTH Je[IHOT JHlla Ofl CTpaHe IpYToT JIiNa. Y OCHOBII CBIX OHIX YTOBOPA, aK-
Jie, JIEXKH paji 3a [Ipyrora, CTaB/bake PajiHiX ClIOCOOHOCTH Ha paclosarame Apyrome,
KopHuUThere pajiHe cHare fipyrora. OBa nojesa nojitee KpUTHIH I OCIIOpaBamy, ai
nosasehn o mpegMera OBIX YTOBOpa OHA je TPEHYTHO HajlpHXBaT/bliBHja. MHatue
mojiesia MOXKe Jla ce BpLIN I NpeMa JpyriM KpHTepijyMiiMa. Y TeopHjH NOCTOjH
raeunnTe no Kome Oi cBe yroBOpe O pajly, OJIHOCHO CBe YTOBOPE KOjii, HEIIOCPE/THO
ILTH IOCPEIHO, Ka0 CBOj MMaBHH INWH IIMajy KopHulhere pajiHe cHare, OJHOCHO pajiHIX

1. Bmzxe o opome: fip B. Brarojenith: T'pabancko-npagan o6niranionn yroeop, Beorpap, 1947.,
cTpaHa 149.

2. [p B. Bnarojeruh: nagesieno neno crpana 149.

Hp H. Tuatih: Pajgso 1 condjanno npaso, npea Kimira, 3arpe6, 1969., crpana 672. 1 ci.; ap B.

HMepuh: Panuo npaso @HPJ, Capajepo, 1950., cTpana 221.

4. Jip A. Bantuh: OcHoBu pajuor npasa Jyrocnasije, Beorpap, 1968., crpana 184.

[
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cIIOcOGHOCTH JIPYror Jua, TpebGalo MOAeIuTH Ha JIBe OCHOBHE TpYyIe: YTOBOpE O
cimy&061 1 yrosope o papy. Ilogena 611 6111a Bpiiena ¢ 0631pOM Ha UHHEHIILY /1a Jif ce
YTOBOPOM Yy HITaky TeXKIH HelOCpeTHOM KopHiheRY pajHIX cHocoGHOCTI IPYTor
NHIE I TO BIX Kao TaKBIX (YTOBOP O C/Ty:K0M), ILUII CE YTOBOPOM Y IIPBOM Pefly TEXN
HOCTH3aky jefiHOT ojipeheHoT pesyarara (yroBop o pajy).”

YToBop o pany, BOIH CBOje NOPEKJIO 113 PHCMKOL [1paBa, 11a paji 005eT pasyMe-
Baka If CXxBaTal:a yTOBOPa O pajly, laHac, flaje ce KpaTak npere/] 0BOr yToBopa.

Punckut locatio conductio 6110 je Bpno KommzeTaH yToBop. OBIM yTOBOPOM ce jeji-
Ha cTpaHa o0aBe3ala jla IpyToj CTPaHKIl 3a 113BECHO BpeMe YCTYHI HeKYy CBOjy CTBap Ha
yHOTpeOy 1 YIKHBAH:e, I [1a CBOje pajgHe CHOCOGHOCTI Kao TAKBE CTaBH JIpyroj cTpa-
HI, a OBa Jla joj 3a TO 4T Hamany.ﬁ) Ogaj yropop 0OHO je KOHCEHCyanlaH,
3aK/BbYHIBA0 Ce NMPOCTOM cariacHomhy yTOBOpaua O HeroBiM OHTHHM eleMeHTIIMA.
Locatio conductio G110 je TepeTaH YTOBOp MO KOME Ce jeflHa CTpaHa o0aBesiBalia Jla
IPYTOj CTPaH NIpefla HEKY CBOjy CTBap (YrOBOP O 3aKyIIy), a OBa 14 joj 3a TO 171aTIl Ha-
KHajly, HJIH JIa je[IHa CTpaHa [I0Be Pl JIPYTO] H3BPLUEH:E HEKOT PU3INKOr Ioca (yToBOp
0 JIeqTy), ILTH JJa jelHa CTpaHd YCTY I CBOje pajiHe CocOOHOCTH APYTO] CTpaHi (YToBop
0 pajty), a OBa Jla joj 3a TO I1aTH OjfroBapajyhy HakHajIy.

Y oksupy opor yrosopa (locatio conductio) pa3eija cy ce TpH yTOBOpa: YTOROP 0
3aKyy, i Hajmy crratit (locatio conductio rei), yrosop o geny (locatio conductio op-
eris) I YrOBOp O pajly Wi HajMy pajHix cnocodHocTn (locatio conductio operarum).
MebyTiM, TpeGa IMaTH y BILLY Jla HajaM Hilje OJIrOBapao poOOBIACHIYKOM JPYIITBY,
jep je HajaMHn pajt 61O cnafo LeH-eH ¢ 08311poM [1a je poGoBCKH paz 6o npario. Mc-
TO TaKO U 3aKyTl Hiije OO0 pas3BiijeH, jep je cBakil rpabaxnn Piuma 1nvao cBojy Kyhy o
uMambe. HajaMHI paj] cnoGoHIX /byl ce PeTKO jarbao, a 11 Kajia ra je 61710 3a TO ¢y
ce, 110 IIPaBILTy, AHMKOBaJII CTPaHITIL.

2. Yrosop o aeny

ITOJAM YTOBOPA O JEIY. - ¥Yrosop 0 jleny je yroBop KOjiM ce jefjHa yro-
BOpHA CTpaHa-IOCACHIIK (peay3iMat, 13Bobay pajosa) o6asesyje 1a 06asit oapebe-
HIT 110Ca0 3a np;n YFOBOpPHY CTpaHY - Hapyuliolla, a oBaj ce o0aBesyje fla My 3a TO
I71aTH Harpagy.

IpeameT yropopa o flefy je ofapmbare ofpeheror nocnia, n3paja Hian oIpaBKa
HEKE CTBapH L H3BpPIICHC HEKOD C]JH'JH‘{KOF T MHTENCKTYAnHor paja. I'Ipema

5. [p B. Bnarojeruh: naBegeno geno, crpana 130,

6. O pojumy osor yrosopa suan 6aiKe: ap B. Bnarojesith: Pinvcko npaso-oSiairamioso Npago.
Beorpan, 1946., crpana 136. u ca.; ap M. Iyxaa: Pusmcko npaso, Beorpax, 1969., crpana 218. 1
ca.

7. Hnan. 600-629. 3agona o o6ANHTanHOHHM OfIHOCHMA.

J1p B. Baarojesuh: napeneno neno, crpana 150
[p C. Hepoeith: OGnuramono npaso, beorpan, 1973, crpana 311,
Ip B. Jlosa: O6auramiono npaso, Capajeso, 1983., erpana 150.
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BPCTH NOCAa (113pajia Il ONlpaBKa HEKe CTBapII I H3BPIICHE HEKOT pajia) MOoTy ce
JaB/BATH PasHe BPCTe YyToBopa o fiesy. To Moxke GIrTi yroBop O H3rpajiHsi il Onpas-
Jigs 3[‘1’)3}1&, H3pajin ojlena, onpasii a}-"l‘omoﬁnna‘ CaCT"dB.n'I:Hl-b)' 3aBpIIHOT patyHa,
JApXKamwy lpefaBarha, H3pajlil ClKe, peBo3y, uninhewy CraHa, Mpary Temixa I
pO30pa, ONPABILIH TEJEBN30pa, H3pajlil rpabeBIHCKOr NPOjeKTa, FOCTOBAY TIyMIA Y
[O30PHIITY H MHOTH JAPYTH.

OKBHp HOCAOBA Koje oGyXBaTa yroBop 0 fleny je BeoMa IMpoK i kpehe ce ot
IOCTIOBA KOJH HMAjy TeJeCHO aHTaXK0Bambe (IIPOI3BOJIHA, ONIPaBKa, IPeBo3), 10 HOCIo-
Ba yMETHHUYKE H HayyHe npupose. BHTHO CBOjCTBO 0OBOr yroBOpa, HE3aBHCHO Of MO-
ryhe ynorpe6e moMORHHX cpejicTaBa, jecte hH3NUKa 1I IHTEJCKTYyalHA CHAra
IIOC/ICIHIIKA KOjy OH aHraxyje paji 3Bpiiesa ofpeheHor nocna. MebyTia, n3secHi
YFOBOPH KOJiMa ce H3BpiuaBa ojipehern husmuki win HHTeNeKTyal il ocao | KOji
[0 CBOjiM OUTHIM CBOJCTBIIMA NPE/ICTaB/bajy YTOBOP O JIeNy, JaHaC IIpeficTaBbajy
noce0He HMEHOBAHE YTOBOPE 1f Oj[Bajajy ce ojl yrosopa o femy. Taksii ¢y: yroBop o
rpabemy, yroBop 0 NpeBo3y JIlLa If CTBapi, YTOBOP O H3/laky ayTOPCKOT fleJ1a.

Ko yrosopa o ey 6uTHo je jla nocneHnK n3spum ofipebern nocao. To 3Haun fa
HE MOpa J1a ce TIOCTUTHY I Kpajibil LULb I Pe3yNTaT nocia. Tako, HOCIEHHK MOXKE Jla ce
o0aBexke 1a Ha OJpebeHO] NOBPILUIHN 3acajlli BIHOBY JO3Y, UlMe OCTBApyje pe3ynraT
nocna, a7 He 1 U7k jep He 3Ha Kok he ce 6poj cajuiua it npuaarri. Wi noclie K
ce obaBe3yje la HHKyOaTopoM Hanerte ofipehenn Gpoj mimiha mo yrosopy, uIro je pe-
3yATAT BEroBOT pajia, 6e3 o03iipa Ha ojiHoc Koji ke 61t n3meby Kokia 1 netmiha.
Mn nocneHnk ce obasesyje fla m3Bpum ofipehern 6poj OYUIOTHHA Ha 3eM/BIIITY
Hapy4iona, a fa i he y cBakoj 1 Hahit Bofy Hiije H-eroBa (IoclieHiikoBa) o6ape3sa. Cpe
OBO TIOKa3yje [1a aHraXKoBakeM MOCNEHIKa HICY NOCTHIHYTH HCTOBPEMEHO 11 UL I
pesynTaT Mocia, ami je HaK YTOBOp O flefy. 3aro ‘“‘ce yroBOpOM O jiey IOCACHHK
o0ase3syje la H3BpIII 0pehern Mocao OIHOCHO J1a Ipely3Me ofipe berN paj umji pesy-
nrtarT he ce nennTI ¢ oﬁsngon Ha npupofy obasese, cajipKIiHy I HIL'b YTOBOpa Kojli ¢y
crpanke xTesnte ot Y TTocneHik ce Kox yTOBOpa 0 fie]Ty, 110 IpaBiuTy, o0aBesyje
[la H3BpIII OfipebeHH Pajl HIIH [I0CA0, HE3ABICHO Off YIHEHIIIIE Jla JIIT C& TIM H3BpLUEH-
M MOCJIOM NOCTIDKE W He If caM IIb yropopa. ITocTojil cynmpoTHO riejminTe, a
HalMe [la Ce 3aK/byYeH-eM YTOBOPa O Jie/Ty He JKeJH caMo H3BplUeHe HeRe ofipehene
pajise, caMo HeKO ofipeheHo UHH-eHe [OCeHNKA, Beh [1a pajilboM, YHE-EHeM IOCTeH-
K HOCTICKE OfIpeheHH pe3ynTar. Y IpaBo NoCTH3ambeM ofipeheHor pe3ynTara MoCTHT -
HYT je I IIUb KOJH CY YTOBapayll HManH Y BIUTy NPILTIKOM 3aK/byY€Ha yTOBOPA.

OBEIEXIJA YTOBOPA O JEIIY. - Yrosop o ieny je AMEHOBAHU YTO-
BOP, nowrro ra 3akoH noceGHo npefpuba 1 ypebyje (wian 600. 3akona o oGmira-
IHOHHM OfIHOCHMa - cKpaheHo: 300). Yrosop o reny je HEOOPMAIIAH YTOBOP
jep je 3a BeroB HaCTaHaK JIOBOJbHA CaMO CAryIaCHOCT YTOBOPHIX CTPaHa O GITHIIM eJie-
MeHTHMa YroBopa. MebyTim, naxo ce yroBop o fieny y npiHIIy 3aK/bydyje HpOCTOM

8. Jip C. Ilepopwh: HaBefeHO fieno, cTpana 512. Y uetom emucity # [Ap M. Mitjaanh: O6inramiono
npaeo, beorpag, 1990., crpana 131.
9. [p B. llosa, napeneno seno, ctpana 150.
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carnacHonrhy Bo/ba YTOBOPHIIX CTpaHa, Moryhe je 3aKOHOM OJIpe/IITI Jla YTOBOP O jle-
ay Gyne y mmcsmeHoj dopmi. Takap je YyroBop O NPHBPEMEHIM JUIE MOBPEMEHIM
nocnopnma. / C jipyre crpate, Moryhe je KOAeKTHBHUM YTOBOPOM (K40 ayTOHOMHIIM
aKTOM) Ipe/BIjIeTH [1a he ce cBaki yroBop o feny (Ge3 063iipa 1a a1 je ¥ NHTamy 13-
BPILICHE HEKOT (PH3IHYKOT IUTH HHTENEKTYAMHOT M0CTa ) KOJHM Ce aHTakKyje HEKO MIlle
3aK/LYUHTH Y MIICMEHOM OO/IIKY. AKO Cy IIPIICYyTHa TaKBa pellieH:a OHfla je y NiTay
IIMIIEPAaTHBHO 3axTeBaHa hOpMa Kao YC/IOB 3d HACTaHAK YTOBOPa O JIey.

Yrosop o peny je IBOCTPAH W TEPETAH YTOBOP. bive ce cTBapajy
00aBe3e KaKO 3a 1I0CCHIIKA TaKO I 3a HAPYUIIOl@, a LITO je pe3y/TaT carfacHOCTH
HBIIXOBHX BOba H3pakeHiX y yropopy. [TocneHnk ce obapesyje jla 13ppiint ofipebenn
10Cca0 KaKo je YTOBOPEHO 11 [0 NpaBHiIlMa 1I0C/a, a Hapydiutall ce oGaBesyje fa niati
ofrosapajyhy Harpajy ojipeheHy YTOBOPOM I fla HIpPHMI H3BpileHH mocao. Ilpema
TOME, YTOBOPOM O Jle/Ty CBaKll yToBapad cTitde oapeheHa npasa It npeysinva ofpehere
obaBe3se (JIBOCTpaH), a NOCACHHK je My>KaH [la H3BpUIN ofipeheHl nocao 3alTo je
Hapy4nmaall JIy7KaH J1a My [71aTH YTOBOpeHY HaKHajly (TepeTaH).

Yrorop o geny je KOMYTATHUBAH YI'OBOP, jep y TpeHYTKY H-ECOBOT
3aK7bYUeH-d N MOCTEHHK I HApyulaal 2Hajy wita Tpeba fa yUilHE 3a H-ErOBO
ncnymere. Hainve, y TpeHYTKY 3aK/byueHa YTOBOpa 3Ha ce BIICHHa Harpajie Koja he
Girri nensaheHa NOCIeHUEY, amil ICTO TAKO I HeroBa ifHI0a ¥ KOPICT Hapyulona i
Harpaja kKoja he my Omra ncnnahena. KomyTaTusHOCT 3Haum Ja je y TPeHYTKY
3aKbydera yroBopa ojpeber nonoxaj obe yroBopHe cTpaHe, yTBpbeHa ¢y, mpema
TOMe, BIIXOBa npaBa 11 o0apese, LITO 3Haul MehycoOHN ofHOCH WHIOH Koje Tpeba
Aa cc H3Bplie.

Yrosop o jieny je TPAJAH YTOBOP, jep camo H3Bpliete yToBOpa Tpaje pelna-
THBHO y2KE BpeMe, OTHOCHO OBAj ce YTOBOP IIPOCTIPE Y BPEMEHY 1 HCTOBPEMEHO 11Ma
BHLIIE YHHekba 1T TPOLYIITAaH:a Off YTOBOPHIIX CTPaHa.

U1 jomn jeaHa ocoGliHa yToBopa O JieNy je [a ce OH 3aKibyuyje ¢ 003HpoM Ha
JTMYHOCT crpana koje yrosopasajy. Ha crpaHi noclieHiika To je HeroBa CTPYYHOCT
11 KBAJIITET pajia, a Ha CTPaH1l Hapyullolla BICIHA Rarpaje Kojy Tpeda ja mnati. Mana
je Moryhe Aipyrauiije peliese Kajla H3BpIICHE HOCIa Hilje CTPOrO Be3aHO 3a ANYHOCT
ITOCJICHIIKA I KaJla ce JI03B0/baBa [1a MOCJIeHHK, a CarylacHo YTOBOPY LTI IIPHPOJI Toc-
N3, nocao He 06api ruHo (unad 610. 300).“)

PASIPAHUYEILE YTOBOPA O OEIIY OI OPYTHUX YTOBOPA. - C
003HpOM Ha cBoja obeseKja 0 KojitMa je Hanpef G110 peylt YTOBOp O ey pasmiKyje
ce Off IPYTTX CIHYHIIX YTOBOPA.

a) [IPEMA YI'OBOPY O ITPOJAJTH. I1pema 3akoHy 0 00ITalHOHIM OJTHO-
cima (unan 101.) yroBop KojliM ce jefHa cTpaHa o0aBesyje Ha H3paan oapebery
IOKPETHY CTBAP OJf CBOT MaTeplijana cMaTpa ce y CyMbbIl Kao yTOBOD O mpojaji. Amrn
YrOBOP OCTaje YTOBOP O JIe/Ty aKO ce Hapyuiinan obape3ao AaTi O1TaH 1e0 MaTepiijana

10.  Buat yaan 102, sakona o pagans ofgociMa (“CayxGenn raacank PC™ 6p. 45/91)
11. O ocobuuama yrosopa o aeny sy 6mnke: [Ap C. Ileposith, Hasepeno feno, crpana 513-516,
Jp B. Jlosa, sapeneo geno, crpata 151-132. JIp M. Misjaunth, RaBeieno ieno, ctpana 132-133.
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norpeban 3a H3pajy CTBApli, 4 Y CBAKOM CIyuajy YTOBOp CE CMATPa YrOBOPOM O leny
aKO0 Cy YroBapauil IMaJil y BIJTY HapO'UNTO [NOCACHITKOB pajl. TE]I\'O, dRK0 CC ROJ ClHKap4a
Hapyi H3pajia NOpTpeTa OHa he To O yroBop o jledy, jep ce e Gatl mocnaHnK-
OB (CIHUKapeB) pajf, HEroBO aHraKOBake Ha N3pajl NOPTPeTa. AN 4KO Ce Ha 13-
T0XKOH CIKa y3imMa Onno KO_i]I ChIKapen pajl, OHJla jC TO, 1O HaMma, YTOBROP ©
Kynonpojaji. Fan ako Hapyuiuam lonece Koji Kpojaya irrod pajun nspaje ojiea no
MCPIT Hapy1Hola, OH/a je TO YTOBOP O JIeNy, jep CTPaHKe HMajy y BHJIY TOCTSHIKOB
(KpojaucB) paji. A ako Kpojad calllifje OJiesIo Ojf CBOT MaTeplijaia I mpeja ra
HApYIIOLY a OBaj My 3a TO IaTIl ojiroBapajyhy HakHajly, OHJIa je TO YTOBOP O HpoJajil.
HajenrypHuje pasnikoBame OBa /IBa YTOBOPA je KapaKkTep lpefMeTa HabasKe. AKo je
ofipeheHO KaKo Il Ha KOjJU HauliH Tpeba [{a ce H3pajiil Ipe/IMET, HMaMo YTOBOp O Jleny,
alni ako Hiije H3BPLICHO NHIUBIyaII3Ipae Y TOMely I3pajie IpejMeTa, Hero je To
ofipebeHo reHe pITYKIL, CePHCKIL, OHJIa je TO YTOBOP O KyNOBIHI If nipojajir.'>

3a paspelere npoGaema Tpeba nohli 0j1 UIHEHIILE jla JI je MaTepiijan 3a H3pajty
CTBApII a0 HapyYIIALl HIII NOCAEHHK I 1ITa Cy YTOBOPA™I IIMAJTH Y BIJLY: HOCIEHIIKOB
pan 1wt cam Matepijan.'®) OcrosHa pasmiixa n3Meby oBa [1Ba yroBopa Hanasi ce y
HIXOBOM 00jeKTy. AKO ce HeKa CTBAp YCTYIII 3a I3BECHY HaKHajly y HOBILY, OHJla je TO
YTOBOP O KyNOBIHHI H IIPOJIajll, @ aKO ce HaKHa/la J1aje 3a pe3y/ITaT pajHe 1e1aTHOCTI,
OHJa je TO yroBop o pany.!¥

6) [TIPEMA YTOBOPY O PATLY. Hajpuine CMHOCTI YTOBOP O Jiefly Ma ca
YFOBOPOM O pajly. Y OCHOBII If je[IHOT 1 JIPYTOr YTOBOPa JEKI U3BPIICHI paj, 1a 1
NopeJl Tora HocTojii pasiiiKa i3meby oBa 1Ba yrosopa. Kojt yrosopa o pajy noctojn
cyGopjIHALLIja i 3aBICHOCT PajiHIIKa IIpeMa NOCIO/IABIy, JIOK TakBa cyGop/nHaIiija
IIOCNIEHIKA Y OJJHOCY Ha Hapy4noua nocia He nocroji. Koji yropopa o jiesy Hapyunnan
ce o0aBesyje Jla IOCIEHIKY IIJIATH HAKHAJTY 3a I3BpLieHn paj (wiad 600. 300) 1 To ce
YHHH OTCEKOM, KOJ[ YroBOpa O pajly Harpaja ce fjaje NepHOMIMHO Y 3aBHCHOCTH Off
BPEIHOCTH YJIOKEHOT pajia. Y TOBOPOM O pajly NOCHONPIMAI] 3aCHHBA PajiHil OfHOC If
Ha Hera ce O] TpeHyTKa CTyNarka Ha pajl IpHMeHYjy paHOIIPaBHH [POINICH, JIOK Ce
YTOBOPOM O JIeJly HOcJeHNK obaBesyje J1a H3BpIIN ofipehenn nocao, ami cBoje pajiHe
cocOGHOCTH HE CTaB/ba Ha pacrofarame Hapy oy nocnua. Pasnikopame yrosopa o
pajy o1 yTOBOpa O fiefy je It y TOME LITO 3alloc/eHI IpeMa yTOBOpY O pajly, CTaBba
HOCTOMABILY Ha pacroJiarame CBOjy pajiHy CHary i CTpydHy cliocOGHOCT 3a JIy’Kil Bpe-
MEHCKH NepHOJI, Te je Iy’KaH jla ce II0KOpaBa YCJIOBIMA pajla I PAjIHO] JUICHIIUIIHIL,
LITO HHje CITyuYaj KOjI YToBOpa o fieay, Y TOBOPOM O pajly TeXI ce HeIIOCPEJHOM KO-
puiirthesy pajiHe cHare (pajiHe ClIOCOGHOCTI) HEKOT JIlA 1 TO KX Ka0 TaKBIX, JIOK
pesyarar pajia He mopa Ourn OnrtaH. Ko yrosopa o femy TeXn ce mocTusame
ofipebeHOr pesysiTara, KOji I0a3H Kao pesynTaT pajia NocTaHika, a kopiinhemne
PajIHHX cIOCOGHOCTH je JPYroCTENeHOT 3Havaja.

12. llp B. lTo3a, naBefieno geno, crpana 151,
13. JIp C. Ieposith, nagegeno jjeno, crpana 513.
14. JIp B. Baarojeeith, Hapejleno jeno, cTpana 27.
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8) [IPEMA ¥YTOBOPY O I[TYHOMOTRCTBY. M Koj je/THOT If KOR PYTOT yTO-
BOpa 3aje/IHIUKO je TO jla ce jefIHa YTOBOpHa CTpaHa 00aBeKe jia M3BpuIl ofipeheHy
pajmy y KOPHCT JIpyTe YTOBOPHE CTpaHe. AJHI Y IPHPOII PaJiHe I KT PAasniiiTocT
13meby oBa jiBa yroBopa. JIoK ce KOjl yToBOpa O ety Tpaxil Jla HOCTACHIK II3BPLII Ma-
TepHjanHy pajliy W Nocao (opeslBame Bohmaka, I3paja Ijinena), 3Haqn jia ax-
THUKH ypaji ofipebeHn nocao, Kojl yToBopa o nyHomoheTsy nomohHik ce oGasesyje
jla y MME 11 32 paYyH BIACTO/l4BIA H3BPLIN ofipeheHy NpaBHy pajiibhy, OIHOCHO ofpehe-
HIl OpaBHH II0ocao. PasmikoBame i13Meby oBa jiBa yropopa TpeGa TpaKiTH Y BPCTI
JIeNIaTHOCTH. AKO je IeIaTHOCT yTIPaB/LeHa Ha BplIeHe IIPABHIIX I0CI0BA 32 PaYyH 0 Y
HMe BJIaCTOJIaBIIa, OHJIA j& TO YTOBOP O MyHOMORCTBY, @ aKO ce JKeJll H3BPUICHe HEKOT
110cA1a, pajile y KOPHCT JIPYTOr Jlil{a OHjla je TO YTOBOP O nen)-‘.ls ) Yropop o nyHo-
MOhCTBY HMa 3a npe/MeT 00aB/bake ofipeheHIX NpaBHIX HOCIOBA, @ YTOBOP O ey
o6aB/barbe PH3IIKIX NOCI0Ba.

r) ITPEMA YTOBOPY O 3AKYIIY. Yropopom 0 3akymy o0aBesyje ce 3aKyIo-
JaBall fla 3aKylly npefia ojipeheHy cTBap Ha ynoTpedy, a oBaj ce oGaBesyje fia My 3a To
nnati ofipebeny 3axkynauHy (wnaH 567. 300). YroBopoM y 3aKyIIy peaje ce Ha yIIo-
TpeOy ojipebena cTBap, IOK KOJ1 yToBOpa O Jiey HeMa Ipejlaje CTBapH Ha YNoTpeoy,
peh ce nocnennk obasesyje ga u3Bpum ojpebeHit Nocao. YTOBOP O 3aKyHy HMa 3a
IpejIMET TIpaBo ynoTpeGe 1 yKiBamwa opeheHe cTBapH, yTOBOP O pajy 1iMa 3a npefi-
MET ofipeheHn nocao, pajl, KOjuM ce TeXI NocTH3awe ofpeheror pesynrara. Kana
Hapy1HJall oc/a npefia MaTe plijas HOCAEHIIKY TO He 3Haull 1a HOCEHIIK CTHYE IIPABO
ynorpeOe i y>KHBaHe HCTOT, Beh je To npejtyc/ion (npejiaja MaTepijana) a HOCASHIK
OJl MaTepiijaja HCIyHII CBOJy YTOBOpeHy 06aBe3y (Ipon3Bejie HeKy CTBap).

1) ITIPEMA YTOBOPY O OCTABH. [Tpema yroBopy 0 0CTaBH OCTaBOIPIIMAIL]
j€ y>KaH [ja IpHMU CTBAp Of] OCTaBOJIaBIa, [la HCTY 4yBa I JIa je BpaTH Kajla OCTaBoJla-
Ball TO 3aTpaxkd (unad 712. 300). YroBop o ocTaBH 11Ma 3a NPe/IMET YyBakle Tyhe
CTBapH ca I Oe3 HaKHajle, IOK YTOBOP O JIeJly 1Ma 3a IpeIMeT I3BplIeke ojipeberor
nocaa. ¥ropop o ey je yBeK TepeTaH YTGBOp, YTOBOP O OCTaBH MOXKe OHTH I J0-
GpouliH yroBop. Y TOBOPOM O OCTaBli OCTaBOIpIMaI, ce o0aBe3yje a 4yBa I BpaTH
IIOBEPEHyY My CTBap, a yTOBOPOM O ey MOC/eHIIK ce 0DaBesyje Aa NpON3Beie Il Mo-
npaBl oJpebeRy cTBap 1l a je npefa Hapy o1y,

3. Yrosop o paay (ciyxou)

ITOJAM YTOBOPA O PALY. - YroBop o pafy He cnajla y CpyIy IMEHOBAHIIX
yropopa Beh npejcrar®a noce0aH HHCTHTYT pajHor npasa. MHade, yropop o pamy vy
YZKeM CMIICITY OJIHOCHO YTOBOp 0O CJTy>k011 ce y Teopiiji 0GNiralliioHOr [IpaBa 03HauaBsa
Kao YTOBOP KOJiIM Ce HEKO Jille ofaBesyje jia 3a 3BECHY HaKHajly CTaBH CBOje pajiHe
CNOCOGHOCTH, Y HEJHHI HAN CaMO JIeJIOM, Ha pacloflarale HeKOM JIPYTOM JIILY.

15. [p B. Bnarojerith, sapefeno neno, crpada 152,
16, Op M. Mujauih, sasejiedo geno, crpana 151.
17. Op b. Bnarojesith. naBegeno feno, crpana 149,
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OBHM YTOBOPOM JeJIHO JIHIE CTaB/ba IPYTOM JHIY CBOje pajiHe CHOCOOHOCTIN HA paclio-
Naramse y3 ofirosapajyhy HakHajy. ¥ TOBOPOM 0 pafty (cimyzK0ir) TEXKi ¢e HENOCPEHOM
Kopiiuhiery pajHIX CHOCOGHOCTH JAPYTHX JHIEA T TO HIX Kao Taksix. MebyTi, y
pajHONPaBHOM CMHCITY YTOBOPOM O pajly 3acHIiBa ce PajiHil OJIHOC Ca CBIIM CBOjHM OC-
oGenocTina, %) Otyna yroBop o pajty (cmy>k61) TpeGa Be3HBATII 3@ PAJIHH OJIHOC, & He
34 I‘pabaucxonpaaﬂe (IIMO BIIHCKB) OJTHOCE.

YToBOp O pajy MOKE J1a €€ 03Ha'll Kao YTOBOP KOJHM C€ jejIHa YTOBOpHa CTpaHa
(pamguik) obaBesyje fa Bpin ojipeheHIl paj Koji ApyTe YroBopHe crpane (npejyscha,
Npe/Ty3eTHIIKA), a 0Ba JIa joj 3a To IaTi ojiroBapajyhy 3apajry. OBo je yroBop KojiM ce
palHIK 0daBesyje Jia THUHO pajl, Ja Oyae *“y cryx0m apyrora”. To je oGaBe3a pajiHi-
Ka Ha JHYHI pajl, Ha pajiHy JISNaTHOCT, PajiHo “NoHAallame™, Ha ofpebeny cyGopi-
Halujy y pamy u Ha yrspbeny pammy mncwuuimndy. ITocmopasan (npemysehe,
Ipe/Ty3eTHIIK ) Ce peMa YIoBopy O pajly o0asesyje Ha ofpebeHe unHNGe (icnnaTa 3a-
pajie 3a oapebenn paji, oGesbebere Mepa salITTe Ha pajy, o6e3bebere ojMopa 1
/Ipyra paBa 110 OCHOBY pajia) Koje pajiHIKy IpHIIajiajy He CaMO Ha OCHOBY 3aK/bYyUeHOT
YTOBOpa 0 pajy, Beh 1f Ha OCHOBY 3aKOHa It KOJIEKTIBHOT yTOBOPA.

Y roBopoM O pajly 3acHIiBa ce pajiHi O{HOC, allll paj{Hil O/IHOC HIlje je[HAK yrOBOPY
0 pajty. JeflHOCTpaHO cBoheH-e PajIHOr 0JIHOCA Ha YTOBOP O pajly ry6il 113 BIijia HEKE He-
roBe OCOGEHOCTIL. JeIHa O THX OCOOEHOCTH je fla ce PaJIHIi Oj{HOC He 3aCHIIBA allCOIyT-
HO YTOBOPOM O pajly. YTOBOP O pajly, 11ako ce HiiMe “pajHIl OJJHOC 3acHIBa’, oMa3i
HOUITO ce JIOHOCE OJUTYKa O H300py pajIHIKa 3a BpLIEH:¢ OfipeheHIIX TOCToBa 1 3aj1aTa-
Ka Il OHa [I0cTaHe KoHauHa. [IpyTa je, 1ako yToBOp O pajly MoXe cacBiM ojipebeno na
peryJiiiie npasa o 0GaBese 03 pagHOr OjiHoca, Tpeba HMATH Y BIIY [id je YHTaB HII3 Iii-
Tarba 113 PaJHOr OJIHOCa ypeheH 3aKOHOM, KOJEKTHBHIM YTOBOPOM I ONIITHM aKTOM,
a TO Cy OHII CJTy4ajeBI Kajla je y 3aKOHY OCTaB/beHO YTOBOPHIIM CTpaHaMa fia clIo00J[HO
YTBpfie npasa 1 00aBe3se W3 pajHOT ofHoca.'”) Tpehe, HOpMe KOje ce NpIMemYJy Ha
pajiHil OJHOC KOjif jé 3aCHOBAH YTOBOPOM O pajy pasiiKyjy ce Off HOPMII YTOBOPHOT
npasa. To cy Hopme Koje yTBphyjy: COCOGHOCT 3a 3aK/by4IBame YroBOpa O pajy,
pacKljlake 1l IpecTaHaK YroBopa O pafy, OTOBOPHOCT 3a HEH3BPLIEH:E DajiHIX
00aBesa, Npapa pa/iHIKa 3a 9HjIM je pajoM lpecrajna nortpebGa I Apyra ImTamba.
HeTBpro, /1a je pajiHi OJHOC OfIBOjeH Off YTOBOpa O pajty BIIH ce I O TOME IITO paj-
HIIK OCTBapyje npasa, 00aBe3e i OArOBOPHOCTI 113 Paj{HOT OfHOCA OJ laHa CTyllaka Ha
pan,””) a He off laHa 3aK by YEHHa YTOBOPa O pajly KOjIM Ce 3aCHIBa pajHIf OJ{HOC.

OBEIEXJA YTOBOPA O PALY. - Yrosop o pany je OBIIMT AITMOHU
YTOBOP, ﬂep ce mIIME yclocTaBhba OOGNUTamiioHn OfHoC H3meby pajHnka o
npenyseha,”/ ojlHOCHO 3aK/byueHeM yTOBOpa O pajy cTBapajy ce m3nmeby crpasa y
pajHOM OJIHOCY H3BecHa paBa I o6aBe3e. Tako, 0GaBesa je pagHIKa J1a JUIYHO pajil |

18. Bupau unan 1. Bakousa o ocHOBaMa pajHHX ofiHOCA.

19. To cy onn cayuajesr Kajla 3akon ynyhyje ga ce ofjpehena npapa i oGasese 3anocienix ypeje
KOJeKTHBHIM yroBopoM. Buuu unan 8, 20, 22, 28, 32, 34, 43, 46, 63, 67, 78, 83, 87, 94. u 101,
3akoHa o pagHuM ofociiMa Peny6auke Cpoje.

20. Bwurunan 9. 3akona o pajiHiM OfHOCHMA.
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J1a YpeJTHO HCIYH>aBa CBe CBOje Iy KHOCTI H 004Be3e Ha pajy H 'y BE3II ca pajioM, a 1pa-
BO [la 3aXTeBa HCIUIATY 34pajfie 3a TakaB pajl, JIOK je npaso npejy3eha jla 3axrena oj
PajIHIKA YPEJIHO HICITy BaBaH:¢ HeTOBIX pajHix obasesa, a o6anesa je f1a pajIHIKY 1ic-
nnarn ofrosapajyhy sapay.

Yrosop o pajty je KOHCEHCY AJTAH YTOBOP 11 0H ce 3aKk/byuyje Hepopra-
HOM carnacHouthy H3jaBa Boba 0 GHTHIIM eJeMeHTHMa yroBopa. MebhyTin, 3akoHOM
IJI1 KOIEKTHBHIIM YTOBOPOM MOZKe ce TpejnijieTit 06aBe3na (hopMa 0BOT YTOBOPA, 4
IICTO TaKO H CTPaHKE Ce MOTY CHOpa3yMeTIl [a YTOBOp O pajy 3akbyue y ojipeheHoj
copmii. AKO je Tako ypeheHo, OJHOCHO JOTOBOPEHO OHJla YTOBOP O pajy HocTaje
crporo ¢opMmanaHl IpaBHI MOCA0, 11a Ce HMa CMaTpaTH jla je 3aK’byUeH TeK Kajga Ta
opma OyJe HcyweHa.

Yropop o pany je TEPETAH YTOBOP, To je yroBop ca HaKHaIIOM OJIHOCHO Y KO-
Me OHa CTpaHa Koja fjoOnja (npeaysehe, npey3eTHIIK) jlaje HaKHaIy 3a TO WTo g06H-
ja.2?) Panmuk joGuja HaKHAIY 3a CBOj pai (3apaja), ain je 3aTO y of6aBesn na m
ojirosapajyhin lonpusoc y pajy. PajiHik, ako je ypeaHo H3BpliaBao cBoje o0aBese, Ha
OCHOBY 3aK/bYy4eHOT YTOBOPa O pajly, lIMa [PaBo jla TPAKI HaKHa[Ty 3apajie, Kao LITO I
npefysehe MoXKe J1a yCKpaTH Ty HaKHajly akO pajHIK He H3BplIaBa CBOje ofapese.
YTOBOPOM O pajly i pafHuK i npefysehe cTiuy npaso 1 obapese.

Yrosop o paay je IBOCTPAHU YTOBOP, jep u3 tera npomsiinaze ofaBese 3a
o0e cTpaHe I TO KaKO 3a pajlHiiKa TaKoO I 3a [10¢10/[aB1a. []BOCTpaHOCT yTOBOPa O pajly
3HaYH Ja je pajHHK, all HCTO TaKo I MCOJI0flaBall HCTOBPEMEHO I MOBEPHIAl] I
HyxHK. M3Mmeby mix noctojin MebysaslicHocT o6ape3a jefHe it Apyre crpate. OHO
LITO je MPaBo pajiHiiKa To je 00aBe3a I0CIO/aBlid, a OHO LUTO je NPaBo OCIO/laBla TO
je oGaBesa pajlHIKa.

Yrosop o pagy je KOMYTATHBAH YTOBOP jep y TpeHYTKY H:ErOBOr
3aK’by4eHa TA4HO ce 3Hajy o0aBe3e pajiHIIKa I IocIo/aBLa. 3Ha ce 1rra Tpeba j1a uii-
HH pajiHIK, a LITa [0CNojaBall, jep H3Meby WIIXOBIX pasa 1 o6aBe3a Tpeba J1a moc-
Toji yoOndajeHa ekBupaneHiuija. ITpaBa Tpeba na Oyy cpa3mepHa obaBe3ama, a
oGaBese Tpeba fla cy cpasmepHe npasiiMa. KoMyTaTiBHOCT yTOBOpa O pajy 3Havull J1a
PajIHIK He MOXKE [1a TPaXKH HCILTaTy 3apajie Koja Hilje CpasMepHa HBEroBOM YIOKEHOM
pajty, OHOCHO MOCJIO/laBall He MOXKe PajiHIIKY 1a HCIATH 3apay Mamy Hero iIro je
HEroB yaoxeHH pajl. YnHnabe Tpeda ga Oy1y jejiHake.

Yrosop o pagy ctBapa TPAJAH OJJHOC y penatiiBHOM cMiicTy H3Mehy pajHi-
Ka 11 nocnofiaBua. OH ce 3aKkbyuyje [a gyKe Tpaje If HIje My IILBL TPEHYTHO 1i3-
Bpiieke. OBa ocobliHa yrosopa O pajy yTHue Ha caJIpKIHY YTOBOpPHIIX o0abesa:
pajiHiK A001ja ocehaj cIIrypHOCTI CBOT HOJIOXK4]a, 4 NOCTI0aBall KOHTIHYIPAaHII pajly
obaBbakby ofipeheHIX nocaosa.

21. JIp M. Koncraurisosith: O6anraunono npaso, Beorpan. 1952, erpana 5.: “Ha ocnosy o6an-
ramiije MOBEpPHIALl HMA MPaBO Jla TPAKH CYJACKHM MyTeM H3BpIICIbE AYKHNKOBe obapese”. A
“obauranija je npasHi oauoc”,

22, JIp M. Koucrantiunosith, Hapejieno feo, crpata 23,
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YroBsop 0 pagy uecTo ce 3akbyuyje ¢ 0031pom Ha TMYHOCT. [Tiuna csojcrsa
MOTY J1a ONpefieby |y OJUTYKY O TPIjeMy, @ CAMIM THM If 3aKbYYCHe YTOBOPa O pajly.
OBa 0co01Ha yToBOpa O pajly He Mopa jia Oy/ie IpICYTHA KOJI CBIX YTOBOpa O pajy, aJiil
he y Behsn coryuajeBa i GHTH, aKO ce 1IMa Y BITY /la IOCO/1aBal] BOJII pavyHa O BPCTIl
11 KBATNTETY KaJpoBa KOje 3alloMIhaBa, OJHOCHO aKO ce HMa Y BITY Jia 1l PajiHIfK BOJUI
padyHa O YCTIOBIIMa pajla KOjil HOCTOje KO/l HOCI0/1aBla.

PABI'PAHHUYELE YTOBOPA O PALY O[] OPYTHUX YTOBOPA. - ¥
TPAKCH ce MOTy NOjaBITH JIPYTI YTOBOPH KOjIi HMajy 3a pe/IMeT BpLIEkhe pajia Y Ko-
PIICT IPYTOra, a1l TO HICY YTOBOPH O Pafy, jep ce HIMa He 3acHIBA PaJiHIl OIHOC Kao
LITO C& TO YIHI YTOBOPOM 0 pajty. C 00311poM Ha MOryhHOCT OBaKBe NojaBe NOTpeGHO
je pasrpaHIuuTIi YTOBOP O pajry (ciysk0i) y yKeM CMIICITY Off PYTIX YTOBOPa KOjiMa ¥
OCHOBII JIEXKI pajl.

TIPEMA YTOBOPY O [JEJIY. PaznnkoBame yroBopa o pajiy Off YTOBOpa o ey
BPIIIT Ce NpeMa Blille Kpurepujyma. Tako, oBa [Ba yroBopa pasiiikyjy ce npema cyo-
opausamijir. Koj yrosopa o pafy pajiHiK HOCIOBE 1f 3ajlaTKe 06aB/ba [0 YIyTCTBHMA
oBnantheHor pajiHiiKa oI YljliM HaJI30poM Hellocpe/Ho 1t pajit. Koyt yroBopa o femy
Hema Takse NoT4nm-eHocTI. Tlocao Kojil je YrOBOPHO, 110 IIPABIUTY, BPIIH OH CAM H
HE3aBICHO Off Hapyunona nociaa. OH je NOTIYHO c1o00[aH y Npolecy H3pajie npejne-
Ta yTOBOPA 11 OH ciM ofipehyje HaulH Ha KOjit he U3BpIUITI Hapy'ueHl nocao. OH MOXe
U3BpIICH:e Mocna Aa mopepu [pyrum mimima (umaH 610. 300). MebyTin, ma
MHLUBEHE MO KOoMe cyOopiHHanija HHje YBEK HajCHTYPHHjII KPHTEPHjyM 3a pasr-
paHHYeHhe YTOBOpa 0 pamgy Of yroBopa o jieny, jep, cyOop/urHamija MoXKe JIMaTH pa-
3MYNTE CTEeleHe javllHe Yy pasHIM CHTYyallijaMa pajiHIX OffHoca H MoXKe OHTH
Pa3MHYITO H3PAKEHA, Y jatoj 1Tl caGHjoj Mepit, 11 YaK If ja He IocTojir”. )

I pyrn KpITepljyM pa3iliKoBaka OBa J1Ba yTOBOpa je HaunH nnahawa. Kop yroso-
pa o pany mnahase je NepHOMIMHO 1Y je[IHaKIIM MeceyHnM pasMmaliiiva. Ko yrosopa
0 fleny Harpaja ce lcmnahyje ofjesiHOM, M0 IpaBIUIy, O 3aBpHIETKY nocna. Mapa je
Mmoryhe I KOJf OBOT yroBOpa BpLINTIH Iahame y parama “ako je yrOBOPEeHO H3BPLICH:E
1 npejiaja pafa y genosnmMa’ (wnan 623. cras 4. 300).

Tpehu KputepijyM je TpajaH:e yTOBOP4, Ila yTOBOp O pajly cTBapa TpajHII OJ[HOC, a
YTOBOP O Jleny npuBpeMeri. MebyTiM, Tpajame ojiHoca Koji yroBopa o pafy Tpeba
Y3€TH Y pesIaTHBHOM CMICIY, jep i YTOBOP O pajfy MOXKE [ Ce 3aK/by4H 3a BpLICHE
110Cc10Ba Ha ofipeheHo Bpene.

Crnenehn kpuTepHjyM pasiiikKoBasa je cHollewme pusika. Kop yrosopa o peny,
aKo je MOCHeNK Kao MaTepHja’, OH CHocH pHu3iK 30or omrtehera W NponacTH
creapi (wran 625. 300). Koj yropopa o pajy pu3liK IOcla CHOCH OCO/aBall, jep
pajHUK HeMa HeNOCPeIHH yTHIA] Ha OpraHu3allijy HocioBama npefyseha Huti Ha
€KOHOMCKO IIOCJIOBam:e, Ita 360r TOra it He CHOCH PH3HK CBOTa pajia.

H3meby yrosopa o pajy 1 yroBopa o JIeqy IIOCTOjH pa3fiKka y NpHpoal OJHOCa
KOjiI ce YClIOCTaB/bajy 3aK/byYeHeM OBHX yroBopa. Koj yroBopa o pajty Tpaii ce Hell-

23. [Ip A. Bantuh, HaBefieHo Jieno, ctpana 181.
Ip H. TunTtih, HaBefeno Jeno, crpana 663.
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OCpe/IHO JIYHO Yuelthe pajiHiiKa Yy Ipolecy pajia, IOK KOJI YTOBOpa O feny npeiMeT
YroBopa j(:} CAMO JICN10 MMOCIEHHKA, & HE HbClrOB4A JH'MHAa dKTHBHOCT. OT),']E! Hraeaumre y
TEOpHji fia “YroBop o ciyxKO6H 610 61 OHaj YTOBOP KOJIM C& TEKIl HEIOCPETHOM KO-
pulrhey pajiHe CHare OJHOCHO pajiHe CHUCOGHOCTH JIPYTOT JIfl[a, T TO HIlX Kao
TAKBIIX, IIPH YeMy MOCTH3ake pe3yiTara Hije OHTHO 3a ONCTaHaK OBOT YTOBOpa Ii
0O0IM YyTOBOPHIIX 00aBe3a, Beh OHO Jlo/1a31l Kao NOC/EIIa aHTaKOBAHE 1 3BPIIEHE
nenardoctit. Ha pyroj crpann yroBop o jiey G1o 61t OHaj YTOBOP KOjHM Ce y PBOM
peity TeXH NOCTI3aRY je/IHOT opeheror pesyrraTa Kojil GII 1IMao la TPOHCTEKHE Kao
IPOI3BO/ IENaTHOCTI, @ KopHithe ke pajiHiX CNocoGHOCTI Kao TaKBIX je TeK Nocpe)i-
HO B oBor yrosopa™ 2% Fako je y 0CHOBI 0BO TAUHO, INAK 1 KOJ1 yTOBOpa O pajy pe-
3yNTaT pafia Moxe OHTH Of yTHIAja Ha jla’be MOCTOjame YroBopa o pagy. Tako, Ha
[IpHMEP, PajIHIKY [IpecTaje pajiHil O[JHOC (OTKasyje My ce yToBOp 0 paay) Ge3 Herope
CarfacHOCTH “aKo He OCTBapyje HpeiBiHbeHe pesyaraTe paja, a He NpPIXBATH
pacniopebiBare Ha IPYTO PajIHO MECTO LTI AKO TAKBOT PajiHOr MecTa Hema. =)

Kop yrosopa o pajy kopuuihere pajige cnoco0HOCTIE ApyTe yroBapajyhe cTpane
je HenocpeIHo, a KOJI yToBOpd 0 fieay To mﬁpuwheuae j€ MOCpeIHO, jep ce Y PBOM peIy
BIILIIE HMa Y BHJY pe3yJTaT paja Hero pajl.”

Kopj yrosopa o pamy pajHIK ce YK/bydyje Yy KajlpoBe MOCJAO[4BOa I TO Ha
ojipebeHo pajino MecTo, pajiit 4HOr 00aBhaka pajia. Che To Hitje NPICY THO KOJ yTO-
BOpa O JleqTy: He YK/bYUyje Ce ¥ KajIpoBe Hapyuiiolla I0caa, HeMa pajiHO MeCTO I He MO-
pa JuraHo ja obasi pajl. Koj yropopa o pajgy pajHik ofaBba HOCTOBE If 3ajlaTKe
pajiHOT MeCTa IIpeMa NPaBIIIMa PATHOT pejla (I10C/10/1aBIa) IUTH KOMeKTHBHOT YTOBO-
pa, @ KOJI yToBopa O JIENy [OCJICHHK Ce HE MOJIBpraBa HIKAKBOM pajIHOM pefy. Yro-
BOPOM O pajly pajiHiik ce 00aBesyje Ha cransii, Tekyhil paji. Ha cranny 4YHHIIOY 1t
aKTHBHOCT, Jep yroBop O pajly Tpaki “lefaTHOCT, JOK KOJ YTOBOpa O ey
Hapy4HiIall Tpaxki [Ie]10, pe3yraT. YToBop 0 pafy yCHocTakha HENPEKIIHOCT OJIHOCA
n3mMeby pajiHiiKa i OCNO/IaBI, Y CMICTTY PENaTHBHE TPAJHOCT, I TO K40 HelpeKIil-
HOCT OJl TPEHYTKa 3aK/by4IBatba YTOBOPA O pajly /10 HeTOBOT npecTanka. HanpoTis,
KOJI yTOBOpa O JIeJTy H3BPIUCHEM NOcia IpecTaje CTaKl OHOC 113Mehy HoCIeTHIKA
Hapy4Houa. Y ropopoMm 0 pafy pajHiK 00aBba NOCIOBE If pafHe 3ajlaTKe ¥ NPONHCAH-
OM paJIHOM BPEMERY, JIOK KO/l YTOBOPa O JIeTy NOC/IeHHK 00aRba MOCca0 y KOPHCHOM, a
He IPOIICAHOM, pajiHOM BpeMeHy. Koj yrosopa o pay pajHiK BpLIN YHHIIOY ¥
OHAB/BAKY XKIBOT, TeKyher i IIYHOT pajia, a Kojl YTOBOPa 0 JIeTy OH BpLIH YHHIGY V
Jieny BHIUBHBOM Kao pe3ynTar pajia. Paannka usMeby wiX je y cramsoj unHmaon “pa-
na” (yToBop o pajy) i cTasHoj unHuiGH “fgena’ (yrosop o fesny). M Ha Kpajy. yrosop o
pajly je OJIHOC pajiHe JIeTaTHOCTH, PajHOT NIOHAIIIakha, 3 YTOBOP O ACTTY ce Be3yje 34 pe-
3yJTaT pajia.

24. Hp b. baarojesith, Hapeeno jgeno, crpana 152,

25. Buj unan 87. cras 2. tauka 10. Bakona o pajiis ofiHoCHMa 1 9gan 4. ONWITEr KONEKTHBHOD
yrosopa ("CayxGenn raacuik PenyGanke CpGiije, 6p. 18/90, 10/92. 34/94., 65/94, 14/95 11 29/953).

26. [p b. Hepith, naBejeHo feno, crpata 331.
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6) ITPEMA YTOBOPY O ITYHOMOKCTBY. Pasnnka ussmeby yrosopa o
MYHOMORKCTBY 1l YTOBOP4 O pajly je ¥ TOMe LITO Ce pajIHIIK YTOBOPOM O pajly YK/BYUyje y
npouec paja, Bpuiehin pusnyKe Wi yMHE N0ca0Be Ha ojipeheHOM pagHOM Mecty, a
KOJl yroBopa o nyHoMmOhcTBy noMohHIK ce oGanesyje ja spiui ojipehene npaBHe
nocnose. ITyHoMOhHIK Hitje nojipeheH BaacTofaBIly, Kao LITO je TO PajiHIIK 10 YLOBO-
py © paiy. doayuie, i IyHOMORHIK MOpa Jia HOCTYIla y CKJIajly ca YIIyTCTBHMA [10C/I0-
NlaBlia, alli TO HHje Kao NOCTyName pajiiiiKa y 1ponecy paga. MebyTi, Baactojiasarg
HE MOXKeE Jla YIpaBha H KOHTPOJHIIE pajl IyHOMORKHIIKA, Jep OBaj UPIUIKOM 13-
BpLIEH-a 0c/1a Hije nofpeben Baacrofasly 11 ocnoboben je upeKTusa it Hapenaba
BJIACTOJABIIA.

Kpu’repuj)'mn Ha OCHOBY KOJHX ce pasJiiKyje yToBOp o nmyHoMohcTBy oft yroBopa o
paiy je “OfCyCTBO OJHOCHQ I10CTOJaRe elleMeHaTa YKbYUlBamba y Oprasisamijy (Ko
NOCIOAaBIa) 1 pasiia cyCopmiHalje”. "7 Pasmixa 13Mehy yrosopa o myHoMoheTBy
11 YTOBOPa O pajly je y BPCTH IeTaTHOCTIL. “AKO je JIeaTHOCT YIIpaB/baia Ha BPUICH:E
NPABHIX HOCTOBA 32 patyH I y HMeE APYrOr JMlia OHJlA CMO ¥ MPICYCTRY YTOBOPA O
nyHOMOKCTBY, a IIHa4e YTOBOpa O CTY>KOIL 11 YTOBOpa O pamy’”.

B) ITPEMA YTOBOPY O OCTABHU (IETIO3UTY). YroBop o pajty pasiikyje
e OJI YTOBOPa O OCTABII 1O NIPeIMETY YTOBOPa I BPCTH pajiihe Ha KOjy ce 0GaBe3ac oc-
tasonpumal. IpemeT yrosopa o octasi je ofipeheHa cTBap Kojy ocTaBojiaBalf npefia-
je Ha uyBame ocTaBonpiniry. ITpeMeT yropopa o pajy je TeKyhil paj pafHiiKa KOjt
nocojasna Ha ofipehernnm nocnosina. O6aBe3a ocTaBolpHMIIA je 1a 4yBa Tyhy cTBap
11 1a je BpaTi. Koy yroBopa o pajty Takse o6aBese Hema, alil ce pajHIK o0aBesyje Ha
JIeNaTHOCT 11 ofipeheHo noHallame. OcTaBonpMall, Kao ITOo je peueHo, y»KaH je Jla
CTBap IPHMI Ha UyBame, [1a je YyBa I Jla je BpaTi. PajiHik Taksy oGaBesy Hema, Beh je
JIY?KaH fla TIMHO BPIIH MOBEPEHE MY MOCIOBE I TO CBOJIIM Paj{HIM CIOCOOHOCTIIMA, a
71a, ICTOBP@MEHO, CBOje MOHAIIIakEe ¥ TOKY Pajla NOApe/Ii TEXHOMOIKO] AHCIIIIITHH 11
PamHOM pejly HOCIoAaBLa.

OcHoBHa 00aBe3a OCTABOIPIMIA KOJ] YTOBOPA O OCTaBI je [d 9yBa OBEPEHE My
CTBAPpIL, CAarJIaCHO HIXOBOj IPHPOJN 1 6e3 npapa Ha ynoTpedy crsapin. Kop yrosopa o
paiy obaBesa pajlHIKa je CTajHO BpIIEH:E OjipeheHIX ocnoBa, y OKBIpY NPOIMICaHOT
PajiHOr BpeMEHa, a T10j] KOHTPOJIOM If Ha[I30pOM NOC/IO/IaBla.

r) ITPEMA YTOBOPY O OPTAKIIYKY. ¥roBop 0 pafy pas3nikyje ce off yro-
BOpa O OPTaKJIyKy y HEKOJIKO eneMeHara. Kojl yroBopa o oprakiyky, npe cBera, He-
Ma cyOopnHalije a3Meby cTpaHa y yTOBOpY, jep je YroBOp O OpTaKJIyKy 3ajejIHuIa
KOja TeXKH [OCTH3amy I03BO/LEHOT EKOHOMCKOT 1ivba. 300r Tora It HeMa cyGopai-
Hanuje fia 611 ce Taj With noctirao. Jame, Kojl yTOBOpa O PTaKIyKy pH3IK je Iojle/beH
n3Meby opraka, jep OH Hifje caMo 3ajeflHina y noraefy foourn, seh i 3ajefiHima y no-
raefy ryGHTKa, OJHOCHO LITeTe KOja 61 HacTalla MOBOJOM 11 y B3I pajla opTaka. 34To
Je 11 Ha CTpaHII CBaKOT opTaKa o0ape3a CHOII 2H>a PH3IIKa LIITO HIlje CITy4a]j KOJ, yrosopa
0 pajy rje pH3HK CHOCH NOCJIOABAll, d NOCIEHIIK CaMO LITETY KOjy HaMEPHO 1 CBOJOM

27. [p A. Banmiih, aBejieno feno, crpana 183,
28. [p B. Baarojesuh, naBefieno feno, crpata 152,
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KpHBHIOM 1poy3pokyje. Koj yrosopa o pajy unHijba pajHiiKa crapa oGaBesy Ha
CTPaHIi OC/IO/IaBIIa Jla My 3a TO 14T ofipeheHy 3apajly, OJIHOCHO WIHIIOA NOCIO/IaB-
lla je HCIIaTa 3apafe, a liClaTa 3apajie cTBapa o0aBesy pajiHiiKa Ha ofipeheHi pajl.
Kon yrosopa o opTakiyky 4iHIjI0a je/IHOT OpTdKa HIlje eKBIBAMCHIIH]a 34 YHHIIOY
APYTOr OpTaKa, OHI HICY y OJIHOCY BPEAHOCT I I IPOTHBBPEIHOCTIL, jep Y/I€0 ¥ A0GHTH
He J100ija ce Kao HeKH eKBIiBa/eHaT, Beh je To pe3yarTar pajla opraka.

4. ¥rosop o nynomoherny

I[TOJAM YTOBOPA O ITYHOMORCTBY. - Yrosop 0 nyHOMORCTBY j¢ Takas
YTOBOP Yy KOME je/lHa YTOBOpHA CTpaHa (BracTojaBall) opnaurhyje Ipyry yroBOpHY
cTpaHy (IIyHOMORHHKA) /14 Yy HETOBO 1IME 1 3a HEroB patiyH 00asli ojpeheHn 1M
BHIe OfipeheHIX NPABHIX NOCIOBA Y3 HakHajy 111 Ges HakHaje.””) [Tpema yroBopy o
NyHOMORCTBY BAacTO[aBal] oBepaBa HEKOM NIy (IYHOMORHHKY) [la a OBaj 3acTyna
Yy IPaBHIM NOCTOBIIMA (je/laH I BHLIE ), a1l TAKO LITO NPABHH NOCTOBI (32K by YeHIT
YTOBOP HIII IPEIy3€eTe pajithe ) ey jy HEOCPe/IHO peMa BIaCcTOIaBILy, Y3 YCI0B [d Cy
Npely3eTH Y FPaHIilaMa 1aTor MyHOMOKCTBA.

[Mpeamer yropopa o MyHOMOKCTBY je NpaBHII nOCao Kojit nyHoMohHNIK Tpefa fa
00aBH y IIME I 3@ padyH BJIaCTO/aBla. Y MHTaWY je BPUICH:e NPABHOT NOC/Aa (jeHOT
HJII BHILE) KOJI IPEy31Ma yHOMORHIIK 3a pauyH BJACTON4BNA (3aCTyare BAacTo-
laBla y OpebeHOj HapHHLHE, NMpofaja BIacTO/laBYeBE HEKPETHIHE, 3aK/byYeHe
ofipebeHor yroBopa i ¢1.). Y Bpllles:y IyHoMohja MyHOMORHIIK ce MOpa /1a oHalna y
CKJIajTy ca YIIyTCTBHMA I OBNalTheiiMa KOja je BIacTOfaBall lao NyHOMORHIKY IpIL-
HKOM N13/1aBatba myHoMohja. ITpasHIr mocao Kojit Bpiimi MyHOMORHIIK 34 patTyH BIacTo-
faBla MoXKe GUTH jefaH W BHIIE, HCTe I pasfIqIrTe BpeTe (camMo npojaja Ml i
1pojidja 1t KyNoBiHa ofipeheHe BpeTe poba 11 HpON3BOJia, CaMo 3aCTyIIakhe 1pe cy-
oM y ofpehbenny napHnuama 1 cn.). Mako nyHoMmohHIK MOXe, Y IpUHILY, jla
006ap/ba cBe NpaBHe MOCIIOBE INak Tpeba NMaTH Y BIL Jla OPaBHH [0C40 KOJI BIACTO-
flaBall IOBepaBa MyHOMOhHIKY Tpefa fa Oyjie gonyurred n moryh. IlyHoMOhHIK He
MOXKe J1a 00aB/ba IPaBHE MOCJIOBE KOjJI CY H3PIYITOM 3aKOHCKOM HOPMOM 3a0 pambe i
1 Hitcy Moryhil (Ha npiMep 3aK/bydeHe YTOBOPa O A0KHBOTHOM I3/IPKaBarmy ).

[TpennmeT yrosopa o myHOMOKCTBY je paji myHOMOKHIIKA Y IMe 11 Y KOPHCT ApYTor
nHUA. JejHO Juile-BAacTofaBall iiMa NoTpeldy f1a ce MOCTYIKH PafioM, yeayTama Apyror
JIHL@ H OH TO YIHH YTOBOPOM O IIyHOMORCTBY, 11pil ¥eMy MyHOMORHIIK pafi if o6anba
IpaBHE II0CTIOBE CaMO Y OKBIIPY [laTix osaalitherha. [TyBOMORHIK 06aB/ba ITHTENEKTY-
aJTHe NOCNOBE 3a patlyH BIacTojlaBlia, 3a HaKHajTy i Ge3 HaKHajle, Y 3aBICHOCTI KaKo
j€ YTOBOPEHO, aJl je TO pajl 3a Ipyrora, 1o YIyTCTBIMa Ji Hal031Ma BAacTO/laBiia.

ITynoMohHIK ce o0aBe3yje /1a H3BPIIN je/laH 1IN BHIIIE NPABHIX I0CTOBA Y 1IME 11
3a pavyH BIACTOJIaBIia, LITO 3HAYll J1a Cy TpEeIMET H-CTOBOT Pajia paithe I NOCIOBI

29. ¥ ucrom csuteay u: [Ip B. Bnarojesuh, saBeficno feno, erpana 162: [1p M. Misjawith, HaBeneso
aeno, ctpana 185. u [Ip A. Baatith, BaBesieHo feno. crpana 183, 3akoH 0 0G/1HIATHORNM OIHO-
ciMa He ypebyje yrosop o nynoMoheTsy, aii usMa oipe/iGe o nynosMohjy unan 89-94.
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MpaBHe OPHpPOJE KOJI IMajy “TIOCTIOBHII KapaKTep™ 3a BIIaCTOJABI@, a4 He 00aBLaH:e
pa3HIX MOCNIOBA Kao 1ITO je To Moryhe 1o yTorosy o pajty uin u3spiuee ofjpehesor
rmocsa “pe3ynTar pajla’ Kao ITO YIHHI JIIE M0 YTOBOPY O JIeTy.

Yrosop o myHomoheTBy omoryhaBa BnacTofgaBiia fia CTOBPEMEHO 0GaBH BIILIIE
[IOC0BA MpaBHE NPHPOJIE, IITO OOJCKTHBHO He O 6110 y MoryhHOCTH jla cam ypaji.
O0apbame TIX HOCTOBA OH MOXKE J1a IOBEPII je[THOM JJIH BIIIE IYHOMORHIKA, ITO
3aBIICH O OPOJHOCTII I CTOXKEHOCTI OfIHOCHIIX IIPABHIIX TOCNOBA.

OBEIEXIJA YTOBOPA O [TYHOMOTRCTBY. - ¥Yrosop o myHomohersy je, y
ocHosi, HEQOPMAJIAH YTOBOP. 3a meroBo 3akbyuere, Iakie, Hije norpetHa
dopma, Beh je 10BO/BHO [la ce BIACTOAABAIl I MyHOMOWHIIK cariace O mpefiMeTy
o0aBe3e Il eBEHTYalHO] Harpain. MebyTiM, y BehitHI ciyyajeBa yroBop o myHoMoheT-
BY 3aK’byuyje ce y micMeHOM 00Ky, jep je dhopma norpeGHa pajiil CHIYpHIjer m3-
BplLICH:a YroBOpa, a I paan o0aBellITewa B curypHocTi Tpehix mima. ITysomohje
Mopa GHTI y IICMEHOM 00JIIKY, aKO jé TAaKO 3aKOHOM MPOILICAHO L 4KO CY ¢e TaKo
JIOTOBOPILII BIACTOAABAIl H IYHOMORHIIK.

Yrosop o myHoMmohetBy Moxke Ourn JETHOCTPAHO MIWU JBOCTPAHO
OBABE3AH YT'OBOP. Axo HIlje yTOBOpecHa HaKHaja 3a pajl IyHoMoRHIIKa 33 13-
BplIeH:e OfipeheHOr NPaBHOT 10CNa, a HCTOBPEMEHO OH HIlje HaHEO LUTETY BIIACTO-
laBIy, YTOBOp O HIYHOMORCTBY je jefJHOCTpaHO 00aBesaH YroBop, HOLITO C& CaMmo
nyHoMohHIK 06aBe3syje 1a 00asn ofipebeHit npasHil ocao. CyIpoOTHO Of] OBOTa je aKo
Cy BIacTojaBall i IyHOMORHIK YLOBOPILII HAKHAMY 3a 00aB/bake IIPaBHoOT 10Ca, OH-
Jla je YTOBOp O IMyHOMORCTBY IBOCTpPaHO 0OaBe3aH NpaBHI M0CAo, ¢ OG3HPOM fa ce
oGaBe3se jaBrbajy 11 Ha Je[iHO] I Ha [IPYTOj CTpaHIlL.

Yrosop o nyromohersy moxke 6t TEPETAH U JOBPOYMH. Ocobiika
ce onpebyje y 3aBHCHOCTH J1a i je TyHOMOhHIIKY YTOBOPeHA HaKHAfla 3a HEeroB paj
LTI HakHafe HeMa. AKO je HaKHajla yTOBOPEeHd OHJIa je YTOBOP 0 MyHOMOhCTBY TepeT-
aH, OLITO je BNacTOjlaBall Iy>KaH Jia 3a pajl, a KOjil lheMy KOPICTIH, IyHOMOhHHKY Iic-
nnati HakHajny. MebyTiM, aKO HaKHaje HeMa OHJla je YroBop O MyHOMOhCTBY
NoOpOYHH, jep BI4CTO/laBall He jlaje HIKaKBY HaKHaJ[y yHOMOBHIIKY 32 BErOB paj y
KOPHCT BJI4CTO/1aBIa.

TlowTo y TeHyTKy 3aK/byUeHa YTOBOpa O IyHOMORCTBY 1 BacTofaBal| i IyHO-
MOhHIIK HMajy CBOje 00aBe3e, OfJHOCHO 1liTa Tpeda Jia UliHIi jefIHa, a LiTa ipyra cTpaHa,
YTOBOP O MyHOMOKCTBY CITajia, 1o cBOjiM ocobnHama, i1y rpyny KOMYTATHUBHHX
YI'OBOPA.

YroBop o nyHoMohcTBy ce decTo 3akbydyje nmajyhn y sy JTMYHOCT ¥YTO-
BAPAYA. OH ce 4ecTo 3aK/byUyje Tako jia ce n3ppliene obasese Besyje 3a oipeheny
JIHYHOCT, IMajyhil y BIjTy cTpy4He i jipyre ocoGlHe. BiacTojiaBaly e 1a aHraxyje
3a 00aBbame CBOJIX NPaBHHX II0C/IOBA JIYHOCT, Koja he, 10 HWeroBoM MUIILBEHY,
nocsioe 06arbaTH OHAKO KaKO TO HajBIlIe OJIroBapa BIAacTOJlaBIy, Kao MITO H I10-
MOBHHK MOXKe Ja Gpa B1acTo/IaBla 10 YHTaBOM HII3y obenexja.

OjiHOC KOjH ce yclocTarba i3Meby BracTojiaBia o IMyHOMORHIKA yTOBOPOM O
nyHomohcTBy je mrann ojiHoc. Hainve, Kot yrosopa o myHoMOoRCTBY Baski IIpaBIuio Jia
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IYHOMORHIK HE MOXKE NPEHETIH OJIHOCHO MOBEPITH H3BPLIEH,E NOCa 13 YTOBOpa O
nyHOMOKCTBY TpehieM Ly, YKOMIKO TakBo OBTalmhe e Hitje H3PHINTO YyTOBOPEHO.
ITa 11 aKO HACTYMI OBAKaB CITy4aj It Tajia je MyHoMORHHK [Ty3KaH [1a 0 ToMe (0 ATHOCT
Tpeher) oBapectn nnacronanua?’o*’

PABTPAHHUYEBE YTOBOPA O I[TYHOMORCTBY IMTPEMA OPYIUM
YTOBOPUMA. - ¥T0oBOp O IyHOMOKCTBY 1iMa HEKE CIIIMHOCTIL, a/lf If pas/iKe ca
HEKIM JIPYTHM YTOBOPHMa O ueMy he Hipke GHTH peuin.

a) [IPEMA YTOBOPY O ITPOITAJHOM HAJIOTY. YroBopoM 0 HpojiajHOM
Hasory oGasesyje ce HaJOrolpHMall 14 Ofipeheny HOKpEeTHY CTBAp KOjy My je Ipeao
HaIo0roflaBall Ipofia 3a ofipebeHy ey y of 2heHOM POKY I [1a je y TOM POKY BpaTit
Hajorofasiy (wia 554. 300). ITpesa 0BOM yTOBOPY HANOTOfBAL] fIpefiaje HOKpPeT-
HY CTBap HAJOrONPHMILY C TIIM /1a je OBaj y ofipeheHOM oKy i 3a ofipeheny nery npo-
fla, @ aKo je He Nmpofa fa je Bpati Hanorogapmy. Kop yrosopa o myHoMohcTBy
NyHOMORHHK IpejTy3nMa ofipehene npaBHe NOCIOBE, Y3 HAKHATY IH 6e3 He, ¥ 1M 1
3a pauyH apyror. CAHYHOCT je y TOMe HITO aKO Hamoronpumar y ojapebeHoM poky
CTBap HpOfia Il LeHY [pejla HATOoro/laBiy, OHj|a H3Meby yTOBOpeHNX CTpaHa MoCToji
QIHOC H)’HOMOhCTBa, Y KOMeE ce Hanorojaeailg jam;a Kao B1acTtojaBall a HaloronpinMarg
Kao MyHOMOhHHK. MebyTiM, ako Hanoronpinmail y ofipebeHoM PoKy cTBap He npoja
HJII Je HE BPATH HAJOTO/ABILy I My HE Tpejia IPojiajHy [eHy, OHja TO Hilje YTOBOP O
nyHOMOKCTBY Behi je cafia TO yTOBOp O KyNONpOjIajii e je HaJorofasal NpojaBail a
Hamoronpumai Kynai. W jom jefna pasmika: npoajHil Halor ce He MOKe ON03BaT
(wnam 534. cras 2. 300), ok ce noHoMohje Mozke ono3sari (unan 92. 300).

6) [IPEMA YTOBOPY O JEIIY. ¥roBop 0 nmyHoMOKCTBY ce pasmmikyije o yro-
BOpa O JIedy o OpeMETY. ¥ TOBOP O Jledly je BplIeHe KaKBOT (DI3MYKOT I ITHTEEeK-
TyalHOr pajia, rjie je OuraH pesyaraT paja, [OCTa, a YTOBOp O HOHOMORCTBY je
BpHIEH:¢ MPaBHIX MOCTOBA (jefdH [l Biile ). YTOBOp O MyHOMOKCTBY MOKe OHTIH ca
HAKHaIOM 111 6e3 HaKHaje, a YTOBOp 0 Aeny je V3 HakHamy. M Ko yropopa o myHo-
MORCTBY H KOJI YTOBOpa O [leTy 3ajejIHnuKa 1M je 0coOIHa 1a jejiHa YTOBOpHA CTPaHa
(IyHOMORHHK OJIHOCHO HOCTEHNK) Tpeba HEWITO Jia YUHHE y KOPHCT Apyre CTpaHe
(B1acTOlaBIa OJIHOCHO HAPYYIONa), CaMo IITO ¢y KOJI YTOBOpa O MyHOMORCTBY TO
IIPaBHII MIOCJIOBIL, a KOJI yTOBOPA O JIefTy TO je cTBapaH, (hakTHUKM paj.

B) [TIPEMA YTOBOPY O PAJIY. YroBopoM O pafy pajiHIK je YK'byYeH Y
KaJ[poBe MOJ0jlaBlia, THYHO 00aB/ba pajl, Pajil 10 YIIYTCTBHMA I CMEPHHIIAMa MOC/IO0-
nasua 1 noipeber My je y Toky pana. Kos yrosopa o myroMohcTBy MOKe ce TOBOPITIH
0 oapehenoj ayTOROMII MyHOMORHIIKA NPILTHKOM I13BpIIewa ofipeheHor npasHor
110C1a, ajli OpH YeMy OH MOpa J1a BOJIH pauyHa o o0HMY jlaTor oBnalihemha I IHTepec-
1IMa BJIACTOAABI@. YTOBOP O MyHOMORCTBY MOXKe IIpecTaTn ONO3IBOM MyHOMORCTRA
OJI CTPaHe BIACTOMABIA I TO IIPOCTOM N13jaBoM Ges noceGHe dopae (uman 92. cras 2.
300), unme npectajy famba opnaiherma myHOMORHIKA. YTOBOp O pajy MOXKe mp-

30. Bbmexe o tome: JIp b. JTosa, napesieno aedo, crpata 173,
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€CTATH NPOTHB BO/LE 3aNOCTEHOT jeIHOCTPAHOM OJUTYKOM HOCTIO/IaBIa, allil Y CRIajy
ca ojtroBapajyhiiM NPHHYAHIIM TPOTHCIHMA.

r) ITPEMA YTOBOPY O OCTABH. Ona jisa yrosopa ce MehycoOHO pasnnkyjy
IO peMETY. Y TOBOPOM O OCTaBIf OCTABONPIIMAlL ce 00aBe3yje jia MPIMIT CTBap, J1a je
uyBa If Jla je BpaTH ocrasofiasiy. Hberosa ocHobua ofaBesa je uyBame ofipehene
CTBAPH Il €BCHTYAIHO HYKHO CTapame o woj. IIpemer yrosopa o nyHoMohersy je
BPIIICH:€ [IPABHIX MOCIOBA 33 PauyH 11 Y 1Me BacTojlasna. ITpema Tome, OCHOBHA pas-
JHKa H3Meby oBa /1Ba yropopa je oGaBesa Koja CTOjH Ha CTpaHil IYHOMOKHIIKA OJJHOCHO
OCTaBONPUMILA.

5. ¥rosop o octasu

ITOJAM YTOBOPA O OCTABH. - YroBopoM 0 0CTaBH ce jejiHO e obane-
3yje Ha ofl JIpyror JHNa IpHMII HEKy cTBap, a je uysa I Ja je Bpatn (wian 712.
300)D ¥ ocrosn YTOBOP O OCTaBH je YTOBOP KOjHM je[lHa CTpaHa Ipejlaje Apyroj
CTpAaHIl Ha YyBame ofipeheHy cTBap ¢ TiM J1a My ce OHa nocie ojipeheHor BpeMeHa IiMa
na spati.>)

Cywtiea yroBopa 0 OCTaBil je /la OCTaBoNpHMall NpiMI Tyby MOKpeTHY cTBap
(unan 712. cra 2. 300) Ha yyBame I 1a je IIOCNe H3BECHOT BpeMEHa BpaTH OCTaBo-
nasiy. C 0031poM [1a ce 0CTaBolpUMall jarba ¥ Y031 H3BpImona Tyhux nocnona Ta-
KO Jla Ce OH IO CBOJOj Cafip:KNHH Il jaB/ba Kao YTOBOP O AHFAXKOBaky pajHIX
CIIOCOOHOCTII OCTABOIPIIMIIA Y KOPIICT OCTaBOjlaBlia. Al YTOBOP O OCTABII je YBEK OH-
Jla Kajia je 9yBame IIpe/IMeTa OCHOBHa 00aBe3a OCTaBOINPIIMIA.

YTroBop 0 ocTaBH NOCTOji CAMO OH/@ aKO je OCTaBOfaBall Mpejia0 OCTABONPIMILY
onpebeHy cTBap Ha uyBame. Hema HIITIE MOKe OHTII aHraXKOBakba pajiHIX ClocoGHOC-
TH OCTaBOIIPHMIIA (KOje Cy YCMepeHe Ha UyBa¢ [IOBEPeHe MY CTBApIL), aKO MOKPETHA
CTBap HHje IIpeJaTa HA 4yBakbe, jep 4yyBame Tybe crapii je mpenmer yroopa. Oc-
TaBOIIpHMAIl HE MOKE Jla TpayKil HAKHa Ty 34 CBOj TPYH, ]Cp 4aK0 HEMa CTBAPI Ha 1yBaHE€
HEMa HI H:erOBe aKTHBHOCTH Ha caMOoM 4yBamwy. HapaBHo, cBe y3 mpeTnocTaBky fia je
YFOBOPOM O OCT4BH YTOBOPEHA HaKHajla 3a UyBaH:e Tyhe cTBapil.

Camo 9yBame cTBapH, LITO je NPEAMET YTOBOpa, a LITO NpejicTaB/ba pagHO aH-
TaXOBaHe OCTaBOIPHMIIA, MOXKE CE CAacTOjaTH Off PA3MIYNTIX Pak-H, a IITO 3aBICH
OJI BpCTE CTBApH KOja Cce UyBa, I1a C& aHraKoBake OCTaBOIpHMIA ofpehyje y cBakom
KOHKPETHOM CiIyuajy. PajlHO aHraxoBame OCTABOIPHMIA je JIITHO, OH CC MOXKE
IOCITYZKHTH PajIHOM JIPYTIX JH 4, a7TH OH OIN0Bapa OCTaBOJABILY 3a H-HXOBE MPOMYCTE.

OBEIEXJA YTOBOPA O OCTABH. - Yrosop o ocrasi je UMEHOBAHN
YT'OBOP, jep je yroBop 0 0CTaBl 3aKOHOM MOCEGHO HpefiBIbEH I peryicaH It Miji je
Ha31B caMIIM 3aK0HOM ofipebeH (wian 712. cras 1. 300).

31. O yroeopy o ocraei Bugi 6aicke unan 712, no 723. 300.
32. Y merom emueay u: [Ip C. Ileposith, nagepeno jienio, crpasa 541., p B. Baarojesih, napegeno
aeno, crpada 179., [ip M. Mujawiih, nagefeno geno, crpana 141,
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YroBop 0 0cTaBil IpeMa CBOjOj MaTepHJaIIHO| CaJipsKITHII je jejiHa Bpcra YT OBO-
PA O PAJ1Y. OBum yroBopoM ce, 1o npasiy 1 Hajuenihe ije Ha Ropuiitherse pajae
CHare OCTaBONIPHMI@ OJf CTpaHe ocTaBojlaBua. OCTaBojIaBall KN Jla HCKOPICTH
pajIHe H JIpyTe CIOCOOHOCTH OCTABOIPIIMILA YCMEePeHe Ka je[IHOM IUIJBY: /1a OCTaBOIpI-
Mall uyBa Tybe IIOKpeTHe cTBapil.

Yrosop o ocrasin je HEDPOPMAIIAH YT'OBOP, jep je yrosapauima
IpenyLITeHo jia ojipesie opmy yropopa. MebyTim, ako 611 3akoHOM O1nina ofipehena
nicMeHa dopsia oHjla 01 oH O1o cpopmanan. Y ocHopl yroBop o octasn je KOCEH-
CYAIIAH YTOBOP jep ce 3ak/byuyje IpocToM carnacHolthy Bosba yrosopada o
OITHHM eIeMeHTIIMA YTOBOPa.

Yrosop o ocrasii Moxe 6irmin JETHOCTPAHO MW IBOCTPAHO OBEABE-
3AH. Ako cy ce ocTaBofaBall It OCTaBONIPHMal] JOFOBOPIIN Jia YTOBOP O OCTaBil Gyjie
Oe3 HaKHajle 3a OCTaBOIPHMILA, @ OH HCTOBPEMEHO HITje HMao HIKaKBe TPOIIKOBE Hil-
TH H3[1aTKe NOBOJIOM 4YyBama CTBApil, OHJIa je TO jelHOCTpaHO 00aBe3aH yroBop, C
003HPOM J1a ce y OBOM CIyHajy caMO OCcTaBolpiMall ofaBesyje.jja CTBap OPHMI, fIa je
uyBa Il J1a je BpaTil ocTaBojiaBly. HacynpoT oBoMe aKo je yTOBOpeHa HaKHajla 3a Ty-
Bam€ CTBApIl, YTOBOP O OCTABII je OHfIa JIBOCTPaHO 00aBe3aH, jep cy 0baBe3e NpHCYTHE
Il Ha CTPaHH OCTaBOJaBlla i Ha CTPaHH OCTABOIIPIMIIA.

Yroeop o octasi Moxke Ontii TEPETAH 1 JOBPOYMH YTOBOP, a v 3aBiic-
HOCTH Jla JUi Cy YroBopaus YTOBOPIIN HaKHay I HICy. AKO je Ha CTpaHi oc-
TaBOIPIIMIlA YTOBOPEeHa HaKHaja I 1cTy Tpeba ia 14 ocTaBojlaBall OHJIa je TO TepeTaH
YTOBOP, jep 3a KOPHCT KOjy OCTABO/IaBAlL IiMa (UyBaH-e HeTOBE CTBApI) Iy>KaH je 1a oc-
TaBONpHMILY 14 11 ofroBapajyhy HakHamy. CyIpOTHO je aKO HaKHajla Hifje YTOBOPCHA,
JEP 3a KOPIHCT KOJy 1IMa OCTaBO/laBall Hilje [y>KaH HIIITa j1a A OCTaBOIPHMITY, a je ¥
OBOM ciyuajy 100poviH.

Yrosop o0 octasl MoXKe Jia npinafa i rpym YTOBOPA ITO ITPUCTVYILY, jep
ocTaBollpiMall yHanpe/ ojpebyje ycloBe yroBopa, a 3a OCTaBOJIaBILy OCTaje CaMo Mpa-
BO fla NIPHXBATI HJIH He NPHXBATH TaKBe ycjaoBe yropopa. OBaKkBI YCIOBI MOTY, Ha
pumMep OHTH yTBpheHH KOJl OCTaB/baka CTBApH Yy rapjiepole Il OCTaBbame pode y
jaBHa CKjajinuiTa. A je It Taa OCHOBHa 00ape3a uyBame Tyhe crBapitL

Yropop 0 ocTasl MOXKE Jia Tpaje penaTiBHO Ay»ke BpeMe. OTy/ia ce yToBOp O 0c-
TaBH MO>Ke jla o3Haull i1 Kao TPAJAH yrosop, jep off TpeHyTKa HacTaHKa OBOT yTOBO-
pa ma J10 HeroBOr NPeCTaHKa, 1o NpaBiuy, npobe n3pecHo Bpeme. Tpajame oBor
YrOBOPa, y OCHOBII, YCJIOB/baBa IIPEJIMET OCTaBe, OJHOCHO OH ofipebyje IpoTeK Bpeme-
Ha NMOTPeOHOT 3a WyBake cTBapll. MHaue, yroBop o ocTaBi Moxke GHTH 3aK’by4eH Ha
ojipebeHo 1mi HeofipeheHO BpeMe 0 YeMy ce YroBapaul CopasyMeBajy.

M yrosop o ocraBim MOXe jla ce 3ak/byull y 3asucHoctii og CBOJCTBA
JIMYHOCTH koje 3akbyuyjy yroBop. 3a ocTaBojlaBia MoKe fla 6y7ie OHTHO CBOJCTBO
OCTaBONpIIMIA, Na ja 4YyBawe OfipcheHe cTBapi He noBepl cBakoM, Beh ylpaBo
oapebenoj mryHoct. Vcro Tako ofipebeHn pasnosi mory OHTH I Ha CTpaHi oc-
TABONPIMILA: IPHCTAje 1a UyBa HeKY CTBap caMo ojipeheHor ocTaBofiaBna.

PABI'PAHUYEIE YTOBOPA O OCTABHM O[] OIPYTHUX YTOBOPA. - O
OJJHOCY YTOBOpa O fiefy, YTOBOpa O pajy Il YroBopa 0 HyHOMOKCTBY IIpeMa YTOBOpY O



M. Miskosih: Yrosopn o pany (ctp. 60-81) 77

ocrasi 01710 je ranpen peyi. Osje he GHTI pedll 0 HEroBOM OHOCY IpeMa HEKIM
JIPYTHM YTOBOPIIMA.

a) [TIPEMA YTOBOPY O 3AKYIIY. ¥roBop 0 3aKylly je YTOBOP KOjiIMa ce 3aK-
yrojiasai o0asesyje jla pefia ojipeheny cTBap 3akymiyy Ha ynorpe0y, a oBaj ce obase-
3yje a My 3a To naati ogpebeny sakynuuny (unan 567. 300). YroBopos o 3aKymy
3dKYHOaBal] Kao BJACHIK CTBApI Dhi(’)l"}"i’iElBa JAKYIILY J[1a ROPHCTII HETOBY CTBap
onpebeno speme y3 nnahame ojrosapajyhe HakHafe-3akynHise. [Ipeamer 3akyna je
xopuuherwe ojipehbene crpapn. Koji yroopa o ocranil IIpefIMET YToBOpa je YyBame
Tybe cTBapil. a He weno Kopuiheme. M Koft jefHOr 1T KOJl JIpyTror YroBopa HOCTOjI
obape3a [1a ce CTBAp [laTa y OcTaBy OJIHOCHO Y 3aKYI BPATII If TO Y OHAKBOM CTamby y
KaKBOM je flaTa y ocTasy 1 3akyn. Mebyrim, oso mro MebycoGHO pasniikyje oBa
IBa YyTOBOpa jecTe jia KOJ 3aKylla 3aKyTall HMa IIpaBo jia 3aKyIUbeHy CTBap YnoTpe-
6/baBa H y2KI1Ba, JOK KOJ YTOBOP4 O CTaBl O>TaBOIPIIMall HeMa HIje/[HO Off OBIIX Ipa-
Ba, Beh My je o0aBesa fa crBap yyBa. CAIYHOCT My je IUTO I KOJ jeIHOT H KOJ IPYTOr
Jlofasu 10 Kopuihewa pajiHe cHare (3aKyllla-OCTaBOINPIMIA) KOja je ycMepeHa Ha
OJIpXXaBamy CTBapH, OJTHOCHO H-€HOM HECMETAHOM KOpHIThe Y.

0) TIPEMA YTOBOPY O 3AJMY. ¥Yrosop o0 3ajdy 3ajMojiaBa ce o6aBesyje fia
3ajMONPHMILY Npefia ofipeheny KOJIUIHY HOBIA 11 ofipeheHy KOMIYIHY APYriX 3a-
MEH/BIBHX CTBapIi, a 0Baj ce o6aBesyje f1a My, [OC/e H3BECHOT BpeMeHa, BpaTH HCTIH
113HOC HOBILIA, OIHOCHO HCTY KOJMIuNHY cTBapi (wiad 557. 300). Ko yroBopa o 3ajmy
jenan yropapau ce o0aBe3yje fa Hpefga Ha pachojiarame OJHOCHO Y BIACHHIITBO
JIPYTOM yroBapauy ojipeheHil 13HOC HOBIA I JIPYTHX 3aMEH/LIIBIIX CTBApI, a OBaj ce
o0aBe3yje Jla My I10CjIe H3BECHOT BpeMeHa BpaTH HOBAl| OJTHOCHO CTBapIL.

Y OfHOCY Ha YTOBOp O OCTaBH 3aje/IHIYKO IIM je TO LITO If 32jMOIpHMAI] Kao i 0c-
TaBOIpHMAI] CTBAp MOpa Jla BpaTe IcTeKoM ofipeheHor poka. MebyTiM, oBa f1Ba yro-
BOopa ce MebycoOHO pasimnKyjy MO TOMe IITO OCTaBONpHMAL MOpa jla BpaTH HCTY
CTBap, & 3aKyNONpHMAIl MOP4 /la BPATIl [CTI [I3HOC HOBIIA, OMHOCHO HCTY KOJHMIHY,
HCTOT KBaJlTeTd, HO3ajM/bEHIIX CTBApI. YTOBOPOM O 3ajMy 3ajMONpIMAIl CTIUE
CBOjiHY Ha I03ajM/LEHIM CTBapIMa, OCTaBONIPIMAl| He CTHYE TaKBO [PaBO Ha CTBapH
Koje uyBa. OcTaBonpiMall MOpa fla BpaTiH HCTY CTBap KOjy je IPHMIO Ha 4yBae, a 3aj-
MONpHMAIl iMa o0aBesy Ja BpaTH HCTY KOJIMIHY [O3ajM/LEeHHX CTBAapH If HCTOD
KBajIHTeTa.

B) ITPEMA YTOBOPY O ITOCITY3H. YroBopoM o 1oc/y3H jejaH yroBapay
IpeJiaje IPyroM yroBapayuy Ha yTOBOPEHO BpeMe ojipeheHy cTBap Ha ynoTpeby 6e3 Ha-
KHaJle, a oBaj ce obaBesyje jla My 110 HCTEKY YTOBOPEHOT BpeMeHa BpaTIl HCTy CTBap.
BurrHO je Ko yroBopa o noc/ysi jia je IMocayronpiimarn y o6aBesH j1a Bparii HCTy cTBap
IOCITYTOJABILY, @ He PYTy CTBap HCTOT pofia i KBaauTeTa. ¥ Koji yroBopa 0 ocTasi
nocroji o0ape3a Bpahama dyBaHe cTBapIL.

Pasrpannueme oBa [Ba yTOBOpa je y cregehen: mocayronpumar Hma npaso fia
cTBap ynorpeb:baBa, OfHOCHO Jla CTBAp HCKOpHIIhyje, OCTaBONPHMAIl HITH MOXE Jla
ynoTpebsbaBa HITH JIa KOPHCTI CTBap, Beh Mopa jia je 4yBa 1 y IICTOM CTaky BpaTH OC-
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TABOJIABILy. Y TOBOP O OCTABH MOXKe OHTH I TepeTaH I IOOPO'IIH, 4 YTOBOP O HOCTY 31
je yBek jloGpounH (becniatan).

Yrosop o paay (npema 3aKOHY 0 OCHOBAMa paJHHX 0HOCA)

ToHroteH,eM 3aK0oHa 0 OCHOBaMa PaHILX OfIHOCa ™ JIONLIO je 0 GHTHE IPOMEHE
Y HaUIHY 3acHIBaHa pajIHOT OJHOCA HE3aBICHO Ofl YlIHeHIllE TJIe ce Taj OJIHOC 3ac-
musa.>?) [Ipena focaialiimeM 3aKOHCKOM pellie sy “pajIHITK 3aCHIIBA PajIHIl OIHOC CTy-
MakeM Ha pajl Ha OCHOBY OJflyKe o 36opy” Y wITo 3Haun fa ce pajgan ojHOC
3aCHIBAO (PaKTIUKIM CTYNaHEM pajHIIKa Ha pajl KOjIIM je UHHOM pajlHIIK Opey3iMao
npaBa, o0aBe3se 1 OATOBOPHOCTH Ha pafy. MebyTiM, pajiHIIK HIfje MOTa0 [a 3acHyje
pajHH OJIHOC, fla CTYILI Ha pajl, 4KO NPETXO/IHO Hifje GI1a JOHETA OLTYKA O HElOBOM
1360py. Camo cTyTiathe pajiHiiKa Ha pajl. 6e3 HPeTXOJHO JOHETe OMUITYKE O HBEerOBOM
1300py, NpelcTaBbano Ol CaMOBIaCHO BpIIEHE IIOCNOBa O] CTpaHe pajHiKa V
npedy3ehy, wro 61 npeay3ehy 1aBaso HpaBo a TPaKi i BMHINYKO YL THEHE TAKBOT
pajHiKa 13 npefyseha. Onyka o 36opy 01114 je IPeTXOJIHI YCIOB 32 3acHIBame pajl-
HOT OJTHOCA, 12 aKO H>¢ Hifje G110, IPaBHO Y328, paHOT OJIHOCA Hifje Hil GILI0.

Opayky o 1360py pajiHiKa JJOHOCHO je DCI0faBall, OIHOCHO APy TIT HA[UIEKHIT Op-
raH, yTBpheH akToM, alil KOji je MOorao OnTi yTBpheH It KOJACKTHBHIM YTOBOpoM. Ca-
Ma oJTyKa o 1360py G1ia je jeIHOCTPaHIl aKT HOcIojlaBla (1T Ipyror oBIalrheHor
OpraHa) Kojy je OH JJOHOCHO Ha OCHOBY H3PHYIITOT 3aKOHCKOT onamhersa,*®) we Kon-
cyaTyjyhi HCTOBpeMEHO I pajiHIIKa KOji ce npiva Ha pajt. OBnawheHi opraH je no-
J1a3HO Of1 3aXTeBa pajlHIIKa [1a 3acHYje pajiHil OJIHOC Yy ofipehenoM npenysehy, KojiM je
3aXTeBOM, H3Mebhy ocranor, pajHiuK H3paXkaBao IPHHUNI A00pOBO/BHOCTI, aln Hil-
KaKaB JIOrOBOP Hilje IOCTOja0 Mpe HETO LITO je IOHeTa OfTTyKa 0 H300py, OMHOCHO 11pe
HErO ILITO je PajiHIK CTYNHO Ha pajl (3acHOBao pajHi oHoc). Bosba oBnaurheHor opra-
Ha y n300py, a THMe H MOTYRHOCT 3acHIBaHa PajIHOL OjlHOCa, 1A je ofnmyuyjyha, na
PAJHHK Ha Ty BOJbY HIje MOT40 /1a YTHYE.

ITocsie ojutyKe 0 H30OPY Hifje ce JIOHOCHO IPYTI aKT IIpe CTYNIaka PajiHiKa Ha pall
a Kojit OH JI03B0/baBao To cryname. Ojyka o 1360py 1o cBojoj npipo Giina je KO-
CTHTYTHBHH akT’) Ha OCHOBY KOj€ j& pajHIIK (paKTIUKI CTYIIao Ha paj OJHOCHO 3ac-
HIBAO pajlHIl OJIHOC.

YBobemeM yropopa o pajy Mela ce [ocajalllibll HadiiH 3aCHIBama pajHor
OHOCA Il Y HErOBY CajIp>KilHYy YHOCI C€ ayTOHOMIja BO/be. YTOBOP 3aKbydyjy IBa
paBHonpapHa cyOjeKTa Koji OmpKe yropapajy cBoja MebycoGHa npasa 11 o6apese. Ca-

33. O6jasben y “CayxGenom auery CPI" 6p. 29/96.

34, Mucan ce ma npepy3cha (Ipely3eTHIKE) ¥ pa3auanTism oGnHIHMa cBOjiHnRe.

35. Buyut ua. 11 3akona o OcHOBHIM OpaBHMa 3 pafHor ognoca “CayxkGenit anct CPPI” Gp. 60/89.

36.  Buau unan 10. er. 1 3agona 0 OCHOBHIM NPaBiMa H3 pajiHOr OfHOCA.

37. "KoHCTHTYTHBHM YHPaBHI aKTH jecy YOPaBHU aKTH KOJi CaMH CTBapajy, Memajy i1 yxuaajy
npapae cuTyauuje Wil npasae ofunoce”. - [Ip H. Crjenanosnh, ¥ npasso npaso COPJ, onwti
neo, Beorpaj, 1964., xmura apyra, crpan 8.
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J1a IpeMa 3aKOHY “pajiHil OJTHOC CE 3aCHIIBA YTOBOPOM O pai[)-'",ss) LITO 3Ha'IL JIa je cajla
YTOBOP O pajly HpaBHI OCHOB 34 3aCHIBaH:e Pa/lHOT OJIHOCA.

Cam yToBOp 0 pajty 3aK/byuy]y Hocaojasalt (111 JIpyro onautheHo e 1 Jnme
KOjé 3aCHIBa pajIHIl OJIHOC I HE MPE/ICTARba CATTACHOCT HIIXOBIX BO/bd O GHTHIIM €/1-
€MEHTIMa yrosopa OfHOcHO Oyayher papnor opHoca. Ilpe Hero wro jobe j1o0
3aK/bydera yroBopa O pajy, YUeCcHHI yrosopa TpeGa jia pacnpase cBa CIIOpHA Iii-
TdHad BE3dHAa 3d HCTOBY CaJIPKIHY 1 Kajia OCTHTHY IYHY CarilacHOCT, Kajjla C€ HIIXOBe
BO/bE carnace o GHTHIM MITambIiMa, 3akbyuiihe yToBop o paiy. MebyTin, yrosop o
pajty ce 3ark/byuyje TeK IOLITO Ce IoHece OpIyKa O 1300y JiIa Koje 3aCHIBA PajIHIl
OJIHOC, @ [Ipe HETO LITO PajiHUK CTYNI Ha paji. A OJIYKY O H3060py JIOHOCH MOCI0/{aBal]
Kao je/IHOCTPaHIl aKT YliMe N3pakaBa OHa oBianhiera Koja HMa 110 3aKOHY.

a 01 gou1o [0 3aKbyueHa YTOBOpa O pajly TPaxii ce MOCTOjaH-e H3BECHIX
CBOjcTaBa (IO3HTIBHI €JEMEHTIH) LTI HENOCTOjakhe II3BECHIIX OKOMHOCTH (HEraTHBHII
enemenTin). ITo3nTHBHEN eEMEHTIE Cy Kajla ce Oj] pajlHiiKa TpaKi, OIJI0 Ha OCHOBY 3a-
KOHa GHJIO Ha OCHOBY ay TOHOMHOT aKTa, [la HCITyHH ofipebeHe ycoBe (KOJCKa crpe-
Ma, TOJIIiHa CTapOCTH, PajIHO JICKYCTBO, 3Hak¢ je3lKa 1t ¢i1.). HeraTiBHn enemeHTH cy
Kajla ce HCK/byuyje IIOCTOjame HeKe OKONHOCTIH KOJl pajiHiKa (ha Hije ocybuBa 3a
ofipebeHa KpHBI{UHA [le1a, 1a MY Hije 3a6paleHo BplLIeH:e ofpehe X NocaoBa 1 . ).

3a 3aKk/byuese yroBopa o pagy Tpeba a Oy/Ty NCIyH-eHil HeKIl IPETXO/IHI YCIIOBH.
Jenan oft ycsoBa je y3pacT Jiila Koje 3aKbyuyje yropop o pagy. [Ipema 3akoHy, pajaii
OJHOC MOXKe [1a 3acHyje (a TiMe jla Oyjle yroBOpHa CTpaHa KOJ| YTOBOpa O pafy) Jilie
Koje je HaBpumito 15 rofiaa )Kusora.” OBO je jeian Ojf ONIUTIIX YCI0Ba KOji MOpa fia
ICMyH-aBajy CBa JIilla KOja 3aK/by4yjy yroBop o pafy. OBo nokasyje ga miue Koje 3ac-
HIIBA PaJIHIl OJIHOC MOXKe OHTH CTpaHa Y YTOBOPY HAKO HeMa NOCIOBHY CIOCOGHOCT KO-
ja 110 NpaBiTy HacTyIla ca MyHOME TCTBOM.

Hpyru ycnos je fia Jiile HMa ONMIUTY 3[APaBCcTBeHy crnocoGHOCT. OMIITHM aKTOM
MOZKe ONTH HpOMICaHa 1 noceOHa 3[paBCTBeHa CMOCOOHOCT 3a BpIUICH:E MOJeINHIX
OCJIOBA.

OniuTnM akToM, OJHOCHO 3aKOHOM Moryhe je YTBpJIHTH IoceOHe ycIoBe 3a pajl
Ha ofipeheHo MecTo. AKO cy moceGHN YcIoBH YTBpbeHI OHJa paJHIK MOXKe 1a
3aK/bY4H YTOBOP O pay caMO YKOJIKO NPETXOJHO liclyHaBa yTBpheHe noceGHe yc-
noBe. Mako, Ha npuMep, HCoyHasa 00a OIINTA YCIOBa, alll He HCIYHaBa HeKH Off
MOCE0HIIX, OH He MOXKe /la 3aK/bydHl YTOBOP O pajly, TIOIUTO je 33 HETOBO 3aK/byYeHe
HEOTIXO/THO HCIYH-EH:E KaKO ONIUTIHX TaKo I NOceGHIIX yCIOoRa.

YroBop 0 pajly He MOXe ce 3aK/bYUHTH, aKO IIpeTXO/IHO HHje [JOHETa OIyKa O
u3bopy. Opgnyka o u3bopy usmeby npHjaB/beHIX KaoiaaTa JIOHOCH MOCIOJIaBall
OJIHOCHO JIHIIE KOje je OH oBaacTHO. [IOHOLIEHEM OINMyKe O H30Opy OHA CaMIM
JIOHOLIEH:EM NIOCTaje KOHAHA, T1a TeK II0CIe TaKBe HheHe KOHaUHOCTH HaJUIeKHIT Op-

38. Bumi unan 1. Bakona o ocHOBaMa paJiHIX OiHOCA.

39. Oey omnyky nasac TpeGa cXBaTHTH Kao npapo BnacHHka npeflyseha (npeflyseTHiika) fa cio-
GofHO a y cKiafy ca CBOJHM HHTEPECcHMa BpIIM H3G0p Kajipoga y npefy3ehy.

40. Bupu unan 7. crap 2. 3aKoHa O OCHOBaMa pajiHix oflHOCa.
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rany HpC]I}j(.h) 1T PA/THIK MOTY Jld 3dK/BYIC yrosop o pan)‘.m AKo OJITyKa H][jt] JIOHE-
Ta HEMd HIT Yropopa o pa,u}-‘ a CaMIIM THM HII paJIHOT OJIHOCA.

Cse 1170 je 10 cajia pevueHo MoKasyje f1a je YToBOp O pajy cajia OCHOBHI! ITHCTpY-
MEHT 3aCHIIBaHa PajiHOT OfIHOCa, G110 y npuBpedn 0110 y jaBHIM caykGama. Hc-
TOBPEMEHO YTOBOP O pajly, KaKo je fIaT Y 3aKOHY I 10 cBOjO] (hYHKILH]IL, NIPe/ICTABbA
caMo je[IHY BPCTY YTOBOpa O pajy, KOji 0 HEKIIM 1c_rmjmss ocollHaMa MoxKe OHTH
CJIHYaH, a1l | PasininT Of IPYTIN YTOBOP4 O pa,r[}‘,“‘") Axo ce Cajla YraoBopoM O pafay
3aCHIBA PajiHN OJIHOC Y MPaKCI ce MOpa YTBPAITIH KOjiI pajl pajiHilKa CMaTpaTH Kao
PalHONPaBHI OJIHOC If HA Hera, HOpejl YTOBOPa, MPHMEHITI 11paBIlfia KojiiMa ce ype-
byje pajHit ofiHOC, a Kojit pajl cMaTpaTii Kao MHCTO YTOBOPHI OJHOC It Ha H.eT'a MPHMEH-
HTH IIpaBiiia 00airalloHOr IpaBa.

Mopa Ce BOINTH pat'lyVHa Jia PaHl QTHOC IMa 3aje;:mnfmc CJACMCHTE Ca JIPYTIIM,
HHEMY OIICKIIM I CPOJIHIM OTHOCHMA, a7l KOjH 300T HIXOBIX NOCeGHIX 0coGIHa He
HONYLITA]y HIIXOBO 113je/ilhatuete. Mako y cBIM OBIIM OJHOCHMA HYZKHO NOCTOje 3ajefi-
HITUKH €IeMEHTIL, jep CBII OHII 1IMajy 3a IIPEJIMET pajl /LY, HIaK je/IHIMa CY je/IHI efle-
MeHTH GHTHH 1 ofuTyuyjyhil, oK cy apyrn cnoperi u HeGuTrIL. Kao o je moryhe o
0OpHYyTa cHTYyAaLllja: 1a Cy KO je/HIX GITHII It ofuTyuyjyhn OHl eaeMeHTH Kojii ¢y Koj
ApYTHX criope/ian i HeOHTHA. Tako. Ha IIp. YTOBOPOM O pajty. KOJIIM je 3aCHOBaH pajiHil
ofHoc (4naH 11. ct. 4 Bakona), ypebyjy ce 3apajia 3anocieHor, YCIOBIL pajia, pajHo
MECTO 3a KOje Ce 3aCHIBa paHil OjHoc, MOryhHOCTII I npaBo pacniopeblpama Ha
JIPYTO pajHO MECTO, OAMOPH It OyCTBa, MPaBO Ha 3[PaBCTBEHY 3alTIHTY H MEH3IC-
KO-HHBAJIIICKO OCHIYPame Y IYHOM OOHMY K40 1 Ipyra npapa, oGaBese 1 OroBop-
HOCTH. MebyTiM, yroBopoM 0 npiBpeMEHIIM IUTH HOBPEMEHIIM MOCTOBIIME, KOJIM ce
He 3aCHIBa pajiHil ofiHOC (4saH 15. 3akoHa), yroBapa ce caMO HaKHafa 34 00arLeHIl
11030, BpcTa It o0IM Docha, BpeMe Tpajakba, IpaBo Ha 3alliTHTY Ha pajly, a IpaBo Ha
3APABCTBEHY 3aLUTHTY i [IEH3NJCKO-IHBAMIICKO OCHIYPale caMo 3a ClTyuaj Hecpehe
Ha 1ocuty i npocecnosante GonecTi.

(wranak npumben 6. X1 96.)

41, 3akoH 0 OcHOBaMa pajlHEX OJIHOCA HE FOBOPH H3PHTINTO O KOHAMHOCTH OAIYKe O H300PY A/ i3
TekcTa 4. 11 To Henocpeino H3nasu.

42, Mma muiwbemse fla je yrosop o pajly yropop sui genesis. - Bepa Kycosan, Pagni ognoci it
ynpasisaibe, beorpap, 6p. 1/96 crp. 35.
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Contract of employment

Summary

In this paper the author critically analyses the new legal institutions of our labour
law: the contract of employment, work by contract, contract for rendering of services,
power of attorney, contract on deposit. Special attention has been devoted 1o the contract
of employment according to the conceptions of the Law on the Bases of Labour Relations.

The author concludes that the contract of employment is an institution that will
change the nature of the labour relation and reduce the relations between the employer
and the employee 1o the ctvil law contractual basis.

Keywords: contract of employmeni; work by contract; power of attorney: contract on
deposit.



Hp Mupocaas [laynosuh,
aoeokaiu y beozpaoy

UDK 658.16..336.71
(ITperneasn unagax)

O (He)npuMeHH 3aK0HAa o npeny3ehinva Ha GaHke
(o Tymauewy Hapoaue 6anke JyrocaaBuje)

Y anezootue w3 Ipeoz patiia, 006uje
3atiosednux tlypcke eckadpe y Cpe-
Qosesny Hapedby da oceoju Maatiiy.
Tpubawweu ce Wypexit admupan ceoji
bpodosina ocillpsy (t Kpo3 0ypouH ye-
aeda ephasy nawukany ollosuna, d
yayyu u uciiped e yno pattinux aaba.
Aodmupaa, bpxceboe, napedu da ce ec-
Kaopa epattie na Uywuny, a llopiau
ltowave Weaezpas caedehe cadpxcie:
“Maattia jox!"

Hema Maaitte! Karxeo zenujaarno
petueive!.

I

3akoH o npegysehnma Hanake jla ce upefyseha opraHnsyjy n yckiage cBoje
oIINTe aKTe ca ofipeiGaMa 3aKoHa y pOKY Ojl TOMNHY laHa Off laHa HerOBOr CTYlama

HacHary (4naH 42 cras 3).

Hapopua Ganka Jyrocnagije je Kpajem ceGpyapa 1997 (LIPKYAapHIIM [IOMHCOM
Op. UB/143, K.3I" 6p. 62) oGasecTiia cBe GaHKe i jIpyre pHHAHCH]CKE OpraHusaliije y

3EMBH
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“0a cxvattipa da ne toctiloju obasesa banakd, Kao HiL Opyzix (huancujekix opaa-
Husauija, 0 ceojy opanuBaulyy, loca06drse (L aklile yekaade ca 3axkonos o
iipedyaehuma, 360z wezaw Hapodua Ganka Jyiocaasuje nefie datiin cazaactocti na
H3MeHe (L QOlLyIIe ¥2060pa O OCHUEaAILY U clilalilylila bandaka Koje ce 8puie y by 0602
yeazaawasarsa " (cuy!).

M3 aprymenTaiiitje Kojy 3a cBOj CTan HaBOJN, Hpolisunasi jia HapojgHa GaHka
Jyrocnasije cMaTrpa He caMO Jla OdaHKE CBoje aKTe I OpraHiisamijy He TpeGa fa
ycknabyjy ca 3axkonom o npefysehinna; Hapopna Ganka je y yBepemy Jla 3aKoH
YOIIIITE He MOXKE Jla C€ MPIMCHI Ha OBE OPTAHII3aLlilje, Te HerOBY IPHMEHY Y HeITHI
jeTHOCTABHO 3a6pamyije.

Haponna Oanka, jakie, o03Hamyje, CBIIMA Ha paBHaHe, J1a Je Oy UInTa [1a He [103-
BOJIH Y JEIHO] BaXKHO] 001aCTI NIPHMEHY 3HaUajHOT 3aKOHa KOjii je JloHena pefiepanda
CRyULUTIHA.

YcnoB 3a ymic npoMeHa Koje Oif ce u3Bplie Kof OaHaka y MOrney ycar-
JlaliaBara ca 3aKOHOM O npefy3ehiiMa y cy/Ickn perncrap je jga ce Haposna Ganka
Jyrocnaguje, 1o opnattherby 113 ynaHa 28 cras 1 Tauka 1 3akoHa 0 GaHKaMa It APYTHM
chHaRCHjCKIIM Opranusajaza (“3akon 0 GaHKama™"), cariac ca H3MEHaMa yroBopa
0 OCHHBam) 1 craTyTa Ganke. Morno 611 ce nosicainti ja Hapojna 6anka, nakne, imma
epIKacHO CPEJICTBO /14 CBOJy Hamepy fla Be IIpH3Ha 3aKkoH o npepysehiiMa crpopeje y
neno. Ani, H.eHa pey Hiije, cpehoM 11 mocnesismha y oBoj crpapu. ITocrasmba ce, HanMe,
NHTame 10Ta hie ce JecHTH ako MNpIBPEHIl CYIOBH, K40 PerncTapcki, AOCIETHO
piiMeHe 3aKoH o npefysehiMa, Te GaHKe Koje He 13Bplle ycKaablBaHe y NpoIicaH-
OM POKY, ITOC/Ie CIIPOBeJIeHOT NOCTY KA MHKBIial{ije, OpIiily 13 perncrpa?

Ho To, HapaBHo, Hllje je[IHII Pa3/1oT jla ce Hapeata Hapoytie GaHKe, Koja ce O[HO-
CIi Ha IpIMeHY 3aKoHa o npey3ehiima, AeTa bHIje pasMOTpIL.

I

Beh cam nprictynn Hapojme 6aHKe, METOJ I TOH HHTEPBEHLITjEe Yy MAaTE Py ¥ KOjO]
OH4, 3allpaBO, HEMa HHKaKBe 110ceGHE IHIeperlllLje, 3acIyxKyjy naxmmy. Ho, rapounTo
Cy HHTEPeCaHTHI pa3nosn Koje Haponna GaHKa HaBOJI 3a CBOj cTaB 1a ce 3aKOH 0
npeny3ehliMa He MOKe IPHMEHITI Ha GaHKe:

“(1) netipunersugocti. .. bpojutix ... odpedaba 3axona o fipedyselina na Ganxe,
o0HocHo mozyhHoCll rwuxoge lipusene camo o yeny Outtine lpovene kouyelitia
banke yctilarnoawenoz 3axonom o bankaa, . .."

Terko j1a ce MOXKe TOBOPHTH O HEKOM NOCeGHOM KOHIENTY GaHKe Koji 011 npois-
1714310 13 3aKoHa 0 GaHKaMa HII IeTa/bHOM aHaI30M 113 OBOT 3aKOHa He MOTY ce 13-
Byhn HiKaxBe ocoOeHOCTH DaHKe y CTATYCHOM, OPraHH3allliOHOM, MOCTOBHOM HIH
61110 KOM jipyros emiseay. To mro 3akoH npoiicyje 3a 6aHke Behil MITHIMAITHII Kanii-
TaJjl Off OHOT NpeBHhEeHOT ONLITHM MPOMICOM I CTPOXKIje yenoBe 1 ofpebery yn-
ory Hapojiae 6aHKe y HOCTYIIKY OCHIIBaH:a Hitje IOBO/LHO JIa Glf cé MOTJIO TOBOPIITIL O
OHTHO [IpYKUHjeM peryaucany (3100H0 GIf ce MOTJIO NPHMETITIH fla ce jefiiHe nocel-
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HocTH OaHKe Koje yBoau 3akoH o 6aHKaMa ornefiajy y ToMe 1To GaHKa HMa HasiiB, a
He HPMY, Kao CBa OCTaJja NPHBPE/IHa APYLITBA, LITO ce NpeMa OpMy Tl WiaHa
17 ynor y GaHKY He MOZKe CacTojaTi y HpaBiMa, HITO AHPEKTOp GaHKY MO 3aKOHCKO]
oJipeNiOu 3acTyna, NpeacTaBha H NOTHHCYje, JOK ce KO/ IPYTHX APYIITaBa HeroBa OB-
namhema “cBoje” caMo Ha 3acTyname, Te wro GaHke IMajy “ocHHBauKIl’, a ocTana
JpyLITBA “OCHOBHI' KamiTan).

Kaja ce o xonuenty 3akoHa o GaHKaMa roBopit, TpeGa NPIMETIITH 14 je TO 11y
CYLUTHHCKOM II Y MIPABHOTEXHIMKOKM HOTJIE/Ty aKT Ca MHOTO MaHa (KBaqnTeT My je,
yocTajioM, Beh JIOBeleH y IfTame, H3Mehy ocTanor i THMe IITO Cy HEKE HeroBe
ofipenbe npornaiere npoTHBHM Ycrasy ). ITopej Tora, “KoHnent” 3akoHa je Tako
NOJIELIIEH 14 je 3a O/I3aKOHCKY peryaaTiBy Hapojise GaHKe 0CTaBLEHO CYBIILIE IPOC-
Topa. Hapona 6aska je oBy MoryhHOCT ¥ T06poj Mepi it HCKOPICTIUIA, YECTO I MITMO
OIHOCHO “Jla/be™” Off OCHOBA KOjH €y JlaTH 3aKOHOM; If Ta “JONyHCKa peryaaTiisa je ca
CTPYYHOT CTaHOBHIITA Takobhe Joiua (jefiHa off O[UTyKa, Ha NPHMED, [Ma Y Ha3lBY 14K
84 peunr TO yYak HH agMuHCHTpanija Hapogre GaHKe He MOXKe NPOryTaTH, na ce y
MOMEHYTOM (heOpyapCKOM IOMHCY OJITyKa He HABOJIII MOf ITyHuM, Beh cKpaheHiM Ha-
3mBoM). Ocrapbare OHTHIX [HTak:a [ja ce ype/le aKTHMa HIDKe CHare Ojf 3aKOHa NpBi
j€ KOpaK Ka 11paBHOj HECHTYPHOCTI! (TaKBa peryJaTiBa uecTo ce OJHOCH Ha [iTamha
Koja HHCY npefiBlibeHa 3a MOJI3aKOHCKO ypeblBame, foHOCH ce (e3 3HauajHIje KOH-
TOJNE jABHOCTH I Maks€ je MOJUIOJKHA CTPYUHO] OLEHII, [1d je 1 Y HeHOj IIpHMeRn Moryh
Behit crener apGHTPapHOCTIL).

“(2) uurvenuy 0a cy banke clieyuguunu ipasru cy6jexiite GUiliHO pasauyuliin
00 lipedyseha...”

banke jecy cnemudpirann cyGjeKTH, aan MO CBOjOj AENATHOCTH, a HE Y MPaBHOM
cmucay. Y nornefy HIXOBOr CTaTyca, MoJoXKaja, IpaBa aKI[IoOHapa, OJIHOCa aKIIOHa-
pa i GaHaKa, 3alITHTE MakIIHE, 3al0THTe NOBEPILIALa I YITABOT HII3a IPYTIX NHTakha
OaHKe ce, K40 aKIHOHapCKa [IpYIITBa, HHyYeMy He Pa3fiKyjy, HHTI e MOTY pasiiKo-
BaTH O APYTHX lpejty3eha Koja cy opraHnsoBaHa y 0BOM 00Ky TProBauKor ApyLiT-
Ba. HaponHa GaHKa HIfje/IHIIM IOKa30M He NOTBpbyje Ty, HaBOIHY, YHELEHIILY, KOjy j&
IpOHalIa, 0 6aHKaMa Kao cremihHaHnM, JaKIIe APYKUIjIM “paBHHM cyGjerTinva’.

“(3) eeh cada (cy) Upucyitina eeoma pasawwuilia Mysadersa UGG KOje
00pedbe 3akxona o tpedysehusa ipeba, a koje He Wpeba Upusnersusaitit Ha banxe, . . .
y

Mopa ce pehit 1a Haponna 6anka Hitje n3puniia Hajcpehrmnji n36op npmepa 3a
JIOKa3}Bak-e CBOje Te3e O HeNPHMEHIBOCTH 3aKOHa O npefy3sehinMa Ha Oanke (HeKil
YIIPaBO [OKa3yjy CyNPOTHO [1a ce 3aKoH o npejty3ehiizMa MOpa IpHMEeHHBATI 1T Ha OBe
opradusamuje). Ho, e Tpeba cnopuri a nma oipejiaba, ICTHHa PeTKIX, 3aKOHA O
npemysehima 9nj ce nprMeHa Ha OaHKe, NpaBljIMa TyMadeHa MOpa HCK/BLYITIL
Takse cy, Ha npiMep, ofipente 3akoHa o npejty3ehina O MITHIMATHOM OCHOBHOM Kall-
nTany, o ydeinhy 3al0C/ICHIX y OpraHiiMa yIparbakba I 0 00aBe3HOCTH NOCTOjaka
ofipebeHIX oprana y GaHkama.
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Tako, HeMa cyMmbe J1a ce y moraejty Ganaka Mopa IpIMeHITH ofipeifa 3aKoHa O
0aHKaMma O HajMarmeM KalliTamy KOji Mopajy IMaTi GaHKe (Jakie, y Hornejly BHCIHe
KaliTana He IpinMeryje ce 3akoH o rpejly3sehinva, jep 3akon 0 GaHKaMa OBO MIITAHE
uspiunTo ypebyje apykuitje unan 18). Mcro Tako, moctoji uzpianra opei6a 3akoHa
0 GaHKaMa J1a 3al0CTeHN, YK/BYUY]yhil 0 JuIpeKTopa, He MOy GITH YJIaHOBH YIPaBHOD
H HaJ30pHOTr oj100pa GaHKe (4nas 41 cras 2). M3 oBora npousiIasii fla ce y oprage
0aHKe He MOTY HMEHOBATH [Pe/ICTABHIUILI 3allOC/CHIIX, IITO Kao oGaBe3y npejsiuba
uaH 83, OIHOCHO Kao MoryhHocT npennaxe unan 261 cras 2 3akoHa o npejysehina.
3a OGaHKe He MOXKe BaXKIITH HI o/lpefida wiaHa 65 3akoHa o npejy3ehimva jia ce yipas-
HH H HaJ30pHI 000p He Mopajy GnpaTh ako je Gpoj 3allOcIeHIX Mamil O CTO; 3a
Oanke je o0ape3Ha npuMeHa ofipe/ibe unana 41 cras 1 3akoHa 0 6aHKaMa 110 K0joj cBa-
Ka OaHKa (Jlakne, 6e3 0031pa Ha 6poj 3aN0C/ICHIX) MOpa IMaTH OBa JiBa oprasa. Ho,
HHTEPECHTHO je [la OBa TPII, CIIKOBHTA I jacHa npiMepa, Hapopsa Ganka y cBojoj ap-
TyMEHTAIIIJH He KOPHCTH BEPOBATHO 3aTO UITO OIf 113 HIIX CNEII0 3aK/byYaK fia ce Ty-
MaueHeM MOXKE PelaTIBHO JaKo [OhI 10 OArOBOpa Ha IITame Koje ce ofpensde
3axoHa o npefysehnma Mory (I TauHIje: Koje ce He MOTY, jep je BUX HeyNOpeBo
Mambe ) IPIMEHUTIH i Ha OdaHKe. A TO He HOTKpelbyje Te3y Kojy Hapoyna GaHka joKa-
3yje.

[Tocroju, HanMe, YATaB apceHan MeTo/Ia Koje IPaBo No3Haje a 61t ce OArOBOPHIIO
Ha IIITama Koja ¢y, IpeMa casHakiMa Haponae Gauke “Beh caja” npucyTHa, OIHOCHO
Aa Ou ce yTBPAUIO Koje ce oape/ibe 3akoHa o npejtysehiima npimesyjy Ha GaHKe, a
Koje He. JejlaH Ol MHOTIX HadllHa Koje CTpY4mallliMa CTOje Ha pacliofaramy je i
IPaBI/IO a KacHHjii 3aKOH JIepoTHpa paHIiji, a pyTH fia ce noceGaH 3aK0H NplMesyje
npe oniurer. 3akoH o 0aHKaMa jecte noceGaH NPOMIC Y OJHOCY Ha 34KOH O
npefysehinma (anan 4 3akoHa o 6aHKaMa H3pHYNTO Ha To ynyhyje). OBo, cacBiiM ym-
poiiheHo, 3HaYH Jla ce, Y HayeJTy, y CBaKOM NIHTamy KOje peryJiiily If jefiaH I IpyrH 3a-
KOH Ha OaHKe HMa Hajupe NpHMeHHTH 3aKoH o GaHKama, IOTOTOBO @Ko je pelleHe
Koje nosHaje 3akoH o npefysehnmMa cynpoTHO ofipebama IPyror 3aKoHa; MehyTim,
aKo 00HM ypeblBamba NOje/IHIX MHTakha 3aKOHOM O Ipefly3ehiina NpeBasiuasil HIBo
peliemha CaJipKaHnX y 3akoHy o 0aHKama, cBe Te JleTa/bHIlje ofipefibe 3akoHa o
npeaysehinMa Baknhe 1 3a GaHke. AKO, IaK, 3aKOH 0 GaHKaMa YOMINTE HE caJipkil
HOpME 3a Ioje/IIHe CHTYalllije, OHe Ce MOpajy Ype/IlTH o 3aKoHy o npefysehima. Pa-
1i ce JIpYLITBEHHM OJHOCHMA i MOpa Ceé CXBATHTH /la HICY Y OHTAHY MaTeMaTiuKe
dopmyie 1 mabJoHH IO KOje ce CTBapHE CHTYaIlje i CBAKO MHTae Koje HCKPCHE
y OpakcH MOry jefHocTaBHO mojsecTi. IToTpeGHI cy H NO3HaBaWe HHCTHTYTA, I
CTBapalavkii NPHCTYI ¥ TyMaueky HOPMIL, alil H BIajane H 3HATAauYKo KopHIThene
ojpeheHNX BEIITHHA I IPABIiIa KOja HOMAXY Jla ce IIPABHE HOPME pasyMejy y HbIXo-
BOM ITYHOM H [IPABOM CMHCITY 11 y HEJITHI OIHOCA KOJIf Ce je/THIM 3aKOHOM IOCTaBBajy.
Moxpa je To, NOHeKal, H TeIKO, MOXK/a Cce pe3yaTaTH JIo KOjix ce jobe Mory KocnTn
Ca HalIMM [IpeICTaBaMa O ToMe Kako nojejiiHi ojfHocn TpeGa 1a Gyjty ypehenn, ami ce
MOPaMO JIpXKATH Je/IHOT, BpXOBHOT IIpaBiijia, Koje je/IHOCTaBHO [J1aci: 3aKOH ce MOpa
NOWTOBATH U npnMekuBaTi. M3 Telmkoha y pasymeBamy 1 HABOJHIX pa3uiiKa y Ty-
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MauCHy HIKAKO ce He MoXKe H3Byhi 3aK/byuak j1a 3aKOH He Tpeba NpHMEHIBATI. A
YIPABO je& TaKo, 10 CONCTBEHUM pevnMa, nocrymina Hapojaa Ganka Jyrocaacsitje y
nornefy 3akoHa o npejfysehima.

“(4) wwrperitugy Oa waan 4 3axona o bankana ne yiyhyje na tipuseny 6o koz
CuBe3Ho? 3aKoma Kojus ce ypehyje aatiiepija tipedyseha, seli yiiyhyje na "3arxon o
tiped yaehina’, witlo 3nari na konkpetitan 3axon o Upedyseliwva koju je Guo na cnasu
y 8peate QoHowexa 3axona o bankava. .."

“Edpenpija, TH HC OArOHETa, O/l Kpaja Cli Tamera nodeo!” pexao 61 Heroies
jyHaK. OBaKaB, KPYHCKI, apryMeHT 0110 je TelIko eMucanti. KakpiM je TymMauemem
Hapojina GaHKa JI01114 JI0 OB4KBOT 3aK/byuKa, fa 11 je Moryhe f1a oxa yryhyje Ha npu-
MEHY, y norae/1y 0asaka, cTapor (I MHOTO KPITHKOBAHOT, 113 BIIIE pa3iora) 3akoHa o
npejysehnmMa, Koji je npecrao f1a Baxku? [Ja je XTeo J1a HCKbYUI IpIMEHY 3aKOHa O
npeysehiva 1f Ha oGnacr OaHKapeTBa, 3aKOHO[aBal O1f TO H3PIMITO 11 peKao (Kao
IUTO je Y HEKHM CyyuajeBiM NpPOIIcao fla ce ofipefibe paHIjer 3aKOHA MPHMEbY ]y
ofipebeBoM nepHoy I nocie CTydaHa Ha CHary HOBOT).

Ynan 4 3akoHa 0 OaHKama roBOpIi O HPIHMEHIT Ha GaHKe MpoIica KOji Ha OHIITH
Ha4dlH, Bakehit 3a ce cy0jexTe, ypebyje onpebena nnrama (0Ha Koja Hiicy peryJiica-
Ha, IWTH HHCY TO Yy I0BO/BHOj MEPH, caMiiM 3aKOHOM 0 OaHKaMa). 3aKOH 0 OaHKaMa Ty
H/lejy H3paXKasa TaKo LITO OHIUTH NPOIIC 30Be “3aKoHOM 0 Tpejtysehnnma’ (Kakas je,
y Bpeme JlIoHolleHmda 3akoHa O OaHKama, 1 OHO Ha3NB MpOMHIICa Ca 3ajeHIMUKIM
npasiutiiya). MebyTim, 113 Tora ce HIIKako He 61 MOTao I3Byhil 3aK/byUaK /14 je 3aKOH-
ojlaBall XTeo Jla 3a Be4lTa BpeMeHa “dukcnpa’ npiMeHy Ha 6aHKe KOHKPETHOT 3aK0-
Ha KOJH je BAXKHO Y JEe[IHOM TPESHYTKY, T€ [l TIME HCKBY il IPHMEH)Y OIIMUTIX IpaBiiia
34 TproBauKa [Ipy1uTBa Koja 61 MOTa0 KacHitje /1 yBeje.

HecnopHi HefloctaTak pasifjer 3akoHa Oia je NOAHOpMHpAHOCT. Fhime cy v
Hall IPIBPE/IHN XKHBOT, IOCJIE yTO BPEMEHa, yBejleHe HoBe dopume npeny3eha. T1pak-
ca OpraHif3oBatba IPHBPEHIX cyGjeKaTa I CyjIcKa IIpaKca HIICY NOCcTojalte, 11d je He-
JIOCTAaTaK OC/IOHIE Y 3aKOHY AHPEKTHO JIOBOJIHO [0 IPaBHE HECHTYPHOCTH IIpaKca je y
1ornejy OpraHiu3oBama Ipefy3eha, ynpasbara, CTaTYCHIX NpOMEHa H MHOTHX
[PYTHX IHTaba JIyTana, a pellerha Cy laBaJii It IpaBiijla HocTaBballl, Kpo3 CBoja Ty-
Mayema i CTaBOBe, OpraHi oBaanrhe N caMo Jla OPIMEY]Y IPaBo (perncTapeKis cy-
JIOBIL, areHlije 3a NPHBATH3ALILY, KOMIICHja 3a XapTije Ojl BPEIHOCTIT). Y OBaKBOT
“KpeaTopa’ npaBa npeTsopiia ce 11 Hapojna Ganka Jyrocnasije y norney oprasi-
30Baba If I0CI0Baka DaHaKa.

OcHoBHa ojunika HOBOT 3akoHa o npefy3ehiiva je ogrosapajyha HOpMIpaHOCT.
Hberosi cTynamen Ha CHaTry OTKJIOH-€HA Je CITYallllja fla noctoje GpojHa MiTama Ko-
ja 3aKOH YOIIUTe He PeryJiLle W He peryJIiile Ha HoJe 3a/10B0/baBajyhil Haqlly, a
npenyllTalkhe CrpaHama jfa HX ypebyjy Ha ayTOHOMHO] OCHOBH Hiije Jo0po ca
CTAHOBHINTA CHIYPHOCTH HOBepHiala npeiyseha, na i iHTepeca caMiX JIaHOBa
IpYLUTBa; Cajla ce TaKBa IiTakba ypebyjy 3aKoHOM, HeKajla Kao cyOciijiijapa npasiia
(Koja ce IpIMEY]jy aKO WIaHOBH He Ipe/IBIjle IPYKUIlja peliekha), a HeKafla o0anesy-
jyhIIM HOpMaMa, Koje ce YTOBOPOM OfIHOCHO CTATYTOM He MOTY MEHATIL.
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W3rnesa na ce cBoje ynore cTBapaola i HeIPIKOCHOBEHOT TyMa'la npaga, J10 Koje
je pouno yenejl OHTHHX MawKaBOCTH 3akoHa o npeftysehina it 3akona o Gankama y
norneay obyxsata perymicad.a, Hapopma OGarka He ofpuue Tako ngako. Kako
ApyKuiije 00jacHITI HEHO HACTOjan:e J1a ofi0allll IPIMEHY HOBOT, KOH3HCTEHTHOT 34-
KOHa 0 mpejy3ehiiMa It CaBpeMeHIX peliiekha Koja OH 1L, Kao 0baBe3Ha,poIicyje,
11711, 113K, Kao cyOcljiijepHa IpaBiuIa Hy/li CTpaHama?

111

Ha On ce Bijiena ancypauoct crasa Haponse Ganke Jyrocnasitje, Tpeda ce Mano
3ajIpKaTi I Ha IpHMepHMa KOjiiMa OBa HHCTHTYIja foKasyje CBOjy Te3y H MOT-
Kpellibyje apryMeHTe 3a 3abpaHy npiMeHe 3aKoHa o Tipefty3chiiMa Ha GaHKe:

YL Bakon o bankasa (1 OpYELst (hranetje ki OpZAnLBatasa) y ettt Oe-
{HawHO, Ha HavUH Upusepen Gankasa, pezyaticao (je) céa ulliarxa peaesaniina 3¢ oc-
Husarve Oanka, HwUX08 OCHUBAUKU Kalluliaa, ocrosarbe Ganaka, opaHusauigy
opeame banara, yiiephusarve tpuxoda i 006uli GaHAKA U HUX08Y AUKBUOHOCHL, (Tla-
K0 Oa liptusteri Ha banke odpedaba 3akona o lipedysehima koje ce 0 Onoce na oéa -
Warba Hema wectlla .

He Moxke ce roBOpHTI O TOME [a Cy y LEJIHII If IeTa/bHO y 3aKoHy 0 GaHKaMma
peryJicaHa CBa pefleBaHTHa MIiTamba OO [la ce pajlll O OCHIUBAMY, I O OpraHisa-
IHjjH 1 HocnoBamwy Oanaka. To je mjiean Koji, jeTHOCTABHO (11 1a je 3aK0H 0 GaHKaMa
MHOTO NOTIIYHH]H HETo MITO jecre) Hitje Moryhe noctihir. AKo je 3akoHOM O GaHKaMa
cBe mofIpOGHO ypeheHo, 3allITo ce HeroBIM unaHoM 4 ynyhyje Ha nprnMeHy 3akoHa o
npesy3ehinma, 1j. y Kojim i TO ciTyyajeBiva Taj 3akoH Tpebasno fia Oyjie npuMemeH?
YocTanoM, ako je cBe TaKO JeTa/bHO PEryJIcaHo CAMIIM 3aKOHOM 0 GaHKaMa, 3alliTo
je Ouna notpeGHa BpIO OOIMHA MOJ3AKOHCKA PEryNaThBa, Kojy je, ¥ 06Ky CBOJIX
opntyka, Hapoynna Ganka Mopara Jja JloHece (Ha cTpaHy TO LITO ce Ha Taj HaduiH GHTHO
OJICTyNa, Kako je peveHo, O]l HaueJ1a NpaBHe CHIYPHOCTH).

ITpe Gu ce Morno pehil la BakoH 0 GaHKaMa HIje/lHO MITake He ypebyje nocne-
HO i ieTabHO. Kao jefiaH o/1 MHOTIIX IIpiIMe pa, MOTY Ce HaBeCTH OfipefiGe HeroBIX U-
anoBa 6 1t 7 Koje npomnucyjy o6aBe3HI cajipiKaj yTOBOpa O OCHIBabY I CTaTyTa GaHKe.
Ha 61 ce carneano KOMIKO Cy OHe IITYpe, LITa CBE Yy WiiMa HeJocTaje, Tpeba nore-
JIlaTH MHOTO KOMIUIEKCHITje O/ipe/i0e HOBOT 34KOHa O mpefy3ehiiza o THM HITambInMa
Tajia GH Ce jaCHO yOUILIO 3allTO JIMa MecTa IPIMEHI TOT ONLITer NPONHCca It Ha GaHKe.

YocTtanoM, ako je cBe TaKO JIETA/bHO PETYIICAHO caMiiM 3aKOHOM 0 GaHKaMa,
3a0ITo je Omsa noTpeGHa Bpao OOGHMHA NOJ3AKOHCKA peryiaTHBa, Kojy je, y obmiKy
CBOjHX OfiiTyKa, HapojiHa 6aHKa Mopana jla IoHece (Ha CTpaHy TO LITO Ce Ha Taj HauITH
GHTHO OJICTYIIa, KaKO je peueHo, OJ] Ha'ella [IpaBHe CHIYPHOCTIN).

“. .. Upumena na banke nerux wicliudiiytita 1 o0pedaba 3axona o fipedysehia
Koje 3arkon o bankasa ne o3naje doseaa Gu do Guiliie fiposerte konyelitia Gare
yetlanosveno: 3axonom o bankasa, lipesa kose je banka akyoHapeko Opyuiieo
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KOJUM YUPA6.bAJY GKYUOHAPLL, @ KOja Ce OCHUBH 1L TocAYje To pxcti iy Tpudieya
cu yreves octiisapersa dobui. ™

Beh je peueHo f1a je BeHKO NIITaHL [1a 111 ce MOXKE CMATPaTI jla OCTOji ToceGaH
KOHIENT OaHKe, KO je, HaBOJIHO, YCTAHOBBEH 3aKOoHOM 0 GaHKaya. OBjie ce caMo Ha-
nomiime j1a Hapojma 6anka ropopii 0 “HeKIM HHCTHTYTIMa 3aKoHa o npejysehinva
uiija O NpHMeHa JloBesa [I0 IPOMEHe Tor KoHllenta Gawke. M3 texkcra Hapojne
OaHKe, KOjU Ce 1ahe HaBOIH, Blijiche ce Kojit ¢y TIl HHCTHTYTH Ha Koje Hapojxa Ganka
MIICITIL OJTHOCHO KOjIi jOj cMeTa]y (Majla Cy y OITakwy, 3alpaBo, KOHCTPYKIlje Koje
CIyKE [JOKA31Bakb)y NOCTaB/bEHE Te3¢ /1a ce 2aKoH 0 1pefTysehliMa He MozKe IpHMEeHTI
Ha OaHKe, a He HeKH HOBH “HHCTHTYTH KOje Taj 3aKOH yCTaHOBLana).

Hedunnmja Gauke, kojy Haponsa Gaska u3snaun 13 3akoHa o GaHKama je.
AOCTIOBIIE, HICTOBETHA Ca Ofpe/HILOM IipeTy3eha n3 3akoHa o npejrysehnma. Jenda o
OCHOBHHX 1IOCTaBKH 3aKHa o npejysehiiMa jecte ynpapo jla npeaysche mma nykpa-
THBHE IUUbEBe. Y OBOM NOTJefly HeMa HIKAKBe palIKe n3sMehy HaBOIHOT KOHIENnTa
NOCTaB/beHOr 3aKOHOM O GaHKaMa If OHOTa MITO je TeMELHN NPHHINN 3aKOoHa O
npejysehima.

Ho, Tex je MOJepHIM pelleHIMa I [PaBHIM CTaHJapiiMa perylaTHBe
npeny3eha 13 ynopeHor npapa, Koje je yBeo Hosit 3akoH o npejysehinya (a o Kojia
y 3aKkoHy 0 0aHKaMa HeMa HH HajMamer IOMEHa), JIo Kpaja pasBiljeHa OBa Hjeja o
NOCTOBaKY IO TPAHIIHIM NPHHIIIIIMA. 3aK0H 0 npeflysehiiMa cas je TOMe OKpeHyT,
TO je je/THa OfI ’eTOBIX OCHOBHIIX IOCTaBKI I ipeoKynaija. Hero Ko y ToM norsey
CyHpOTCTaBba 3aKoH 0 OaHKaMa 3akoHy o npenysehiiMa, cMaTpajyhi 1a y 3akony o
0aHKaMa HMa JIOBO/BHO €JEMEHAaTa 3a CTBAPHII KOHUENT MOJIEPHOT aKIIIOHApPCKOr
ApYIITBa (y3 HOJITEKCT /la 3aKOH O npejy3ehiiMa To He Capikil), jeIHOCTABHO KMypHI
npejl YibeHNama, HiH, joul rope, YHHeHNNEe HasmepHo m3pphe. Hosn 3akod o
npefysehiMa caullheH je ca HaMepoM Jla achupaiiie TPKIIOHE NPHHITINE KOjH
3axXTeBajy If MOJICPHO ypebeme TproBaukix jpymurasa. Mieja na ce Ha Ganke, Kao
caBpeMeHa If MOTIYHa, PHMEH:Y]Y peliiekha 13 paHitje Bakeher 3akoHa o npejysehi-
Ma (jep je Ha BHX, IpeMa HapojiHoj Garm, “Mircmio” 3akoH o GaHKama Kajia je ype-
bupao KoHment GaHKe Kao aKIHMOHAPCKOT JIPYIITBa), 33TC UITO CY CABPEMEHA II
NOTIHYHa, Te [Ja C¢ HTHOPHIIE HOBH 3aKOH KOji, HaBOJHO, TEKBIX pellietha HEMA, HEero
YBOJIH HENIPIMEBIBE ITHCTHTYTE, je/HOCTABHO je OecMIIce Ha.

“Yaanom 534 3axona o lpedysehusa Upoilucano je 0a ocHu8au, HAAHOBU Ut dK-
LUOHAPU, HAGHOBUL Ylipase L u3epiunoz o0bopa dupexiiiopa, y oOpebertus cudliyayiga-
Ma, odzosapajy 3a obasese upedysehia yeaokylinos wsostion. Mehyitiy, waanos 11
clitas 3 3arona o bankama, kao ipasuro 6e3 uzysellid, Upoliucano Je 0a ocnusaye
banke odzoeapajy 3a obasese Garike 00 GUCHHE cPeOCliasd YAONCCHILX Y OCHUBAUKU
Kattutttaa 6anke,”

Y OoBOM NpHMepPY OYNI/IE/IHA jé MaHIynallja KojoM ce HapoaHa GaHKa Cy»Kin y
NIOKasnBamy “nioceOHOCTI GaHaKa y OJIHOCY Ha JIpyra npefyseha no KoHOenTy Koji je
yBejleH HOBHM 3akoHoM o npemysehinma. Hajupe, Baba HanoMmeryTn aa je 3akoH o
npefysehima ypeano HH3 miTama i3 o6aacr ofropopHocti (nmpemyseha 3a cpoje
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o0aBe3e, oOcHHBada npema npeysehy, npejyseha npema ocinBaty, oiroBopHocT
JMPEKTOpa II 4IaHOBa YIIpaBe IIT/.) Koja youuute Hicy Omna ypehena jocajianmhim
3axoHOM O npejysehiva, 1a Hi 3aKOHOM 0 OaHKaMa Kajla ¢y y miramy 6aHke. 3akoH
0 npeftysehina je fleTabHije, y3 NPUMEHY CaBpeMeHHX pelliera 113 YIOPe/HOT 11paBa,
YPENIo I MHTame OJINOBOPHOCTII OCHIIBa4a 3a o0aBese Hpcuyaeha‘ OcHoBHII cTaB y
OBOM MOTJIE/ly Cajip’KaH je y unany 53 ctaB 2 It OH Ce HIIyueMy He pasiiKyje o/ uiaHa
11 cras 3 3akoHa o Gankama. (Mcrina, HaBeieHa ofpei6a 3akoHa 0 GaHKaMa BpIo je
HE3rpanHo opmMylicaHa, i1a O1 13 He MOIIO J1a npon3sabe fa akInoHapi OfroBapajy
3a o0aBese OaHKe Mpema TpehiM MiiMa 10 H3Hoca CBOT yniora y GaHKy, a 3a1paBo ce
CaMo pajiii O TOME J1a aKI[IHOHapIt CBOjI[M YJIO3IIMd CHOCE PH3IIK 34 [TOCTIOBaH:E OaHKe, a
HH Y Je[HOM CIydajy He CHOCe H OJIFOBOPHOCT IpeMa TpehnM JmiMa; IpyKuije Ty-
Mademe ojipe/iGe HaBeleHOT uiana 11 cra 3 G0 je Bp/Io KPHTIKOBAHO Y CTPYYHO]
JaBHOCTH jOLL IIPH IOHOLLIEH:Y 3aKOHa O OaHKaMa),

dakne, 3akoH o npejyschiiMa ynpaBo HHCICTHpPAa Ha OJBOjEHOCTI TIMOBHHE
npeayseha o nMoBIiHE OcHNIBayYa, 1To Hapojsa 6anKa BIJIT K40 HEKY 0coGeHOCT KO-
ja je 3akoHOM 0 GaHKaMa yBeJleHa HaBOJIHO caMo 3a Ganke. ITosmja aknionapa no
3akoHy o npey3sehiiMa je jacHa OHII CHOCe caMO PU3IK 3a 06aBese npeyseha 11 To 10
H3HOCA CBOTr y7lora (MOTy H3TyGHTH HajBIIIE OHO IOTO CY YJIOXKUIL, 1T Y TOM CMHCIY ce
3allpaBO pafl O PH3MKY, a He O OTOBOPHOCTH ); OHI He OJITOBapajy 3a 06aBese ApyLIT-
Ba Y CMIICITY [1a Ce IOBEPHOL MOTY Of] BHX EaIUIATHTIL 3a G110 KOjil 13HOC. MebyTim,
HHTepecaHTHO je la Haponsa Oanka, BepoBaTHO cBeCHA 1a TAKBO TyMadeHe pa3iiiKe
n3Meby 3axkona o npemysehimva it 3akoHa o 6aHKama He 61 MOrJIo fia “nipobe”, mpnbe-
raBa MaHIIyIaIllji Kajla IOKY11aBa 1a Habe apryMeHTe 3a TBP/IEbY ia Cy OB [IBa 3aK0-
Ha CYLITHHCKH CYNPOTHA jeJlaH IPYTOM Y MITaky OTOBOPHOCTI, If TO ¥ TO] MEPH Jia ce
yOmInTe He MOXKe TOBOPHTH O MpHMEHIl nejor 3akoHa o npejnysehima Ha GaHke.
Hanye, y unany 54 3akona o npefy3ehimna, y cKiajty ca caBpeMeHIM pellierbiMa y YIi-
OPelHOM MpaBy, YYHHEHEH Je H3y3eTaK O]l paBija fa 3a obaBe3e npejyseha un-
4HOBII HE OIrOBapajy Y ofpe/dy je yrpabeH HHCTHTYT noGijata NpaBHe JHYHOCTIL,
OJIHOCHO yBeJIeH II0jaM IIpHBH[a [IpaBHe MHYHOCTH. Y clyvajeBHMa HaOpojaHHM y
OBOM WIaHy, Kajia je cyOjekTuBHTeT Npeyseha anoynorpe6beH Ha ITeTy NOBepIa-
Ia IJTH 34 OCTH3amk¢ 3a0pameHIIX 1I/beBa, IOBEePHOI MOT'y 3aXTeBaTII OJ] CyJia Jla ce
“nponmpn’ OAroBOPHOCT 3a 06aBese NpefTy3eha I Ha WIaHOBE/AKIMOHAPEe KOHCTHTY-
HIIE Ce KIIXOBa HEOTPAHIUeHa OIrOBOPHOCT 3a obasese npejyseha. Hapojna Ganka
roBopH O “ojipeheHIM CiTyalijaMa’” y KojiiMa Moxke GHTH IOTETrHyTa OfirOBOPHOCT
aKINOHAapa I yIpaBe 3a o0aBese peflyscha, a HaMepHO He KayKe Jia ce pajiit O OJIfOBOp-
HOCTH y ClTyuajeBiMa 310ynorpele, Tj. HaMepe Jia ce MOCTHIHE HEO3BOBLEHH IIIL Ha
mreTy Tpehnx mnua (y Kojoj cHTyalujin i Joaa3i JIo IpHMeHe I1ITO je I3y3eTKa o
OIIITET NpaBiyia o orosopHocti). OBakBoj ojropopHocTH he, HapaBHo, GHTII NOJI-
BPrHYTH I OCHIBaYl GaHaKa, Kao H WIAHOBH ynipane OaHaka, 6e3 06311pa Ha MILIBE e
Hapojne Ganke. Y muTamy cy obasesyjyhe Hopme 3akoHa o npegyschmma, koje
CTpaHe He OIf MOIUIe HCK/BYYHTIH CBOJIIM YTOBOPOM ILTH CTATYTOM, T1a Hit HapojiHa GaH-
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Ka CBOJIIM TyMaueHeM. Y Kpajihoj JIHILjIL, O 0BOj OATOBOPHOCTI oy uyje ey 1 Hap-
0j1Ha GaHKa Ha TaKBe MOCTYNKE HE MOXKE YTIIATI, OHII Cy BaH HEeHOT loMalliaja.

“Yaaron 59 Sarkona o tpedysehia Upolitcaio je 0a y cayuajesusa, Lo0 yeaos-
s tHa favt dpedeudent y2osopos o Kpeoully (i OpyziL yz080po, odpelene
yuryge yiipasaaisa lipedyaselien sozy usatitu w iosepuot tipedyseha, tupte wemy ce
06w yzosopu yuucyjy y cydcku pezuctitap. 3axon o Oankasa je wspuuddl y upoli-
cusarby Uptuigulia 0a 6anKkom Ypasvajy ocHUBAHL, 3A8UCIHO 00 BUCIHE HbILX080Z OC-
HUBAUKOZ Kallulllaad, y CKAddy ca yzo80poM 0 OCHUSALY 1 cllialilylion Garike (1aan
39)"

W opaj aprymenT Haponsa GaHka rpaiil Ha H2Yy2eTKY O ONIITET [PaBiia Koje
1OCTaBha 3aKkoH o npeyzehina (a fa ce, mpil TOM ONUITE [IPABINO, KOJE j¢ HJICE-
THYHO pellieHy cagpAKaHoM y 3akoHy 0 GaHKaM4d, 11 He [IOMeHe ).

IMpunHmin aa npepy3eheM/akiIOHapCKIIM  APYIITBOM YTIPaR/bajy BIacHUI
CpasMepHO y1031Ma cajp:Kal je y unany 58 3akoHa o npeysehimna. Haponna Ganrka
OBaj unaH, Mehy T, He DOMITH:E 11 I0311Ba ¢¢ Ha wiaH 39 Kojil, Beh nnpemMa HaHACI0BY
uzHag ofpenbe, ypebyje “noceban ciayuaj’. Pajil ce 0 n3MeHn NpiHiiina o yaehy y
yIpaBbaky y ojipeheHnM crTyanjaMa; MebyTiM, TpeOGa HMaTi Ha yMy Jla ce OBjle He
pajlll O CMeHH Oprasa yNpaB/bat-a H HMEHOBawy HOBIX, Beh o “npeysmmamy
ofipebeHInx yHKINIja” yIpasbatba (Ha IpIMEp, OTPaHIYCHL pacnoiarama ofpeben-
1M CPEJICTBIIMA, OrpaHi4eHe MOTYRHOCTII HOBIIX 3a/ly>KIBaH,a, NCILaTe JIHBIICHIL,
OTKyTa CONCTBEHIIX aKlHja il Ip.). YIIIC YTOBOpA C4 OBAKBIIM Kay3yjaMa ¥ CYJICKI
perHcTap 1ma 3a cBpxy obapelITaBake Tpehlix Iiia, ami 1t CYICKY KOHTPOY OBIX pe-
CTPUKTHBHIX OfIpe0H.

Yarpen, n oBO je, joul jefaH, NpHMep cHTyamije ja ce ofpeade 3akoHa o
npegy3ehimna Mory cnposecTn AnpeKTHO, 11 6e3 HHTepReHIje 1w yTilaja Haponre
Oanke Jyrocnasije.

“Yaanon 84 cltae 1 3axona o Upedysehuna Upoilucano je da 3aliocagHu y
upeoysehy ca swuue 00 50 satiocaenux umajy lipaso 0a odpasyjy caselll 3allOCAeHIX, d
clitagom 2 ucttioz waana oa y lfipedysehy ca sarve 00 50 3aiiocaenix (hynryijy casetila
satiocaenux apiun pedclllashuk 3atiocaenux. Ipesa waany 83 uctlioz saxona y de-
AoKpye casellia saliocaeHux cliada, ussehy ociiiaaoz, yuewte y odayuusarvy y ko-
puinhersy [ocebhux hondosa u Opyzx cpedcitiasa y Upedysehy y ckaady ca
KOACKIUUBHIM Y2080POM . . . 1L yuewhe yol.ayuusarsy o paciiode.at dobuitii koja o
o00ayyu ckylltultitute Opuilada 3alocaAeHUMA ¥ CKAAOY €A KOACKUIUBHUM YZ080POM ... .
Mebyttium, Saxon o 6ankama, 663upos 0a je docaedan y koHyuiiupary barke Kao ax-
yuonapckoez? opyuuiiea, He tipedsuha mozyhroctit da 3atiocaentt y banuit ipexko ceojix
opaana yiuny Ha liocaosaive banke, seh odayuueare o naqwty kopuutherwa cpeo-
clitasa barke u paciiodeea Qo0 cllas.ba ¥ UCKBLYUUBY HAOACKHOCT CKYULUTTUHE
axuuonapa banke w Opyzux opzana ylipasvarsa koje bupajy akyuonapu.”

Hema cymibe 1a je 3akoH o npejtysehiiva NpHXBaTIO NPHHII [Ja ce npeay3ehemM
YIIpaRba Ha BIacHINKOj ocHOBIL OTyjla je IeMOKPYT caBeTa 3aMoc/Ie X NpoHaheH Ha
TEpPeHy COLMJATHIX I eKOHOMCKIIX MpaBa 3allOCTIeHIX OYHIME/HO j /la Ce He paju O
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OJUTy UlfBakby O MHTAHIMA 13 HAJUIEXXHOCTH opraHa npeyseha. Y pomncy Hapopue
Oanke Jyrocnasiije HOMIRbY e CAMO HCKE OfI HAJUIE:KHOCTII CABETA 3allOCTCHIIX, KOoje
011, MOKJ1a, Ha OPBIL MOTAE], MOITIE [la IIYCTpyJy Te3y jla ce 3aKoHoM o npejy3ehimnva
NI03BO/baBa “YIJINTAHE” 3all0C/ACHIIX Y YIIPABHAUKO 1 BIACHINKO ojuly'iiBake, Ho,
Kajia ce Oome pasalepe, BIII ce /la ce pajill caMo O MITalIIMa Koja ce THYY pajiHo-
IpaBHOT NofoXKaja 3anocaennx. Ocrane ofipende 0 Ha/UISKHOCTI CABETa 3alOC/ICHIIX,
Koje Hapojina GaHKa Hitje OMEHYJ1a, JOII ¢y OUIIIIC/HITE Y OBOM MOy OHE FoBOpe
CaMO O [laBakby MIIILIbEH:A, npahemy NpiMeHe ojipeidll 3aK0oHa, CTaTyTa 1i ONIITIX
aKaTa Koje cy O]l 3Hauaja 3a IOJIOKaj 3alOCTEeHIX If [laBaksy YIpaBli 1pejuiora ojl HH-
Tepeca 3a 3anocieHe. Kome 61 o Morno emerati? Ja i ce THME MeH>a, HaBOJHIL,
noceOHN KoHUENT Ganke? Oflakie je H3BYUYeH 3aK/byyak J1a ce ¥ JIOCNE/IHOM KOHIENTY
aKI[HOHAPCKOr JIPYLITBAa HE MOXKe MpefBiieTi MoryhHoCT jla  3amociieHn IMajy
opebeHna, cacBUM OrpaHiveHa (4ak cuMOOMIMHA) NpaBa, TEIIKO je yTrBpanTiL. da an
ce THME H3HrpaBa Hjeja jda npegyseheM OJIHOCHO GaHKOM YIpaBbajy BIaCHHIH?
Hapasno, He. At 4aK 1 /1a je TaKO, IpIMEHA OJpe/IGi OBOT Y/laHa Ha GaHKe MOora 611
Ce OTKJIOHHTH IPaBIJIIMA TyMayeH,a. Y CBaKOM CIyuajy, KaKaBroj jla je pesyiarTar Ty-
MaueHd, OH HIIKAKO He O MOrao H3a3BaTll peakiljy jga ce 3akoH o npejyschina ne
MOZKe YOIIITE, y HeIIHI NPUMEHITH Ha OaHKe.

“Yaan 194 ciias 2 3axona o lipedysehuma fpoliucyje 0a yaoze y ciitéapuna i
ipasuma upouersyje osaauthent tipoyerstisay, a citias 4 uciiioz uaana 0a u3y3efino 0d
00pedbe clilasa 2, ako 8pedHOCIl YA02a Y ClISAPUMA He HPead3t MUHIUMAAHIL HOBHAH L
U3HOC OCHOBHOZ Kalllllaaa UpOolical 08ULM 3AKOHOM, VAOZ [IPOLEHY]Y OCHUBAMLL . . .
ussecHo (je) da Gu iipisena 0602 u3ysellika na banke 008ead y MHOZUM CAYHAjeBILNG
00 Upeyerblearsa HeHOBHAHILX Y024 . . . @ [Lye 1L 00 Hepeaano? lloseharva ocHoste
30 U3DAHYHABAIE AQCKEAMHOCHIN KallllaAd, BeAUKIX xpe()utﬁa, UAACMAHA Y OCHOBHU
cpedciiiasa, wopyzux poliucanux okasattteva Gonuitiettia 6anaxa. Yiipaso 3602 iwo-
2a wddlo ce geh cyouiaa ca Upaxco.s ocHusava 6anaxa Oa Hepeaato LCOKO Upoyerby)y
gpedHoctl yaoza y ctieapumsa, Hapoona 6anka Jyzocaasuje je . . . iipoliucaaa oace. . .
ya 3axiiies 3a u3dasarse 00360.1¢ 3a pad 0base3Ho lpuaaxe axili 0 HpoleHt 8pedHoC-

1

i CEﬁB(qu .'{ij je waapuiiead Opi(a‘ﬂit.?(ﬁ{”jﬁ' oeaaihena 3l ﬁpo:geny wsoatie. ..

Ha ocHoBy naBesieHor pasmatpama Hapose 6anke, Morio e ce pehi ja je oBo
npumep rie Oi ce, seh Ha npsH morsep, TyMauewmeM Morno fohi Jio craBa fa ce
ofipeibe 3aKkoHa o npejy3ehiMa He NpHMERY]y Ha GaHKe, Beh jja ce Ha IITame Koje
o6pabyje unan 194 cras 4 Mopa npumennTH 3akon o 6ankama. Ho, cirryarija Huje Ta-
KO Je/IHOCTaBHa, jep ofipe/ife O MPONEHN KallHTala y HCHOBYaHOM OG/IKY Y 3aKOHY O
Oankama HeMa (cama Hapojina 6anKa npisHaje a je oGaBe3y NpoleHe yIora y cTBa-
piMa MpomHcana CBojoM ofnykom). ITo jeqson off Hanpe/l MOMEHYTHX [IpaBiia Ty-
Mavera Ipomiica, Kafa 3akoH o GaHkama ofipehbero miTame He ypebyje, Ha To ce
NHTamke HMajy OPHMEHHTH ojipefioe 3akoHa o npejy3sehiiva (Morao 61 ce, yak, cMat-
pari j1a ofipeniba ojutyke Hapojine Ganke 0 06aBe3HO] IPOIEHH YI0ra HeMa OCHOBa Y
3akoHy). Ho, crapu TpeGa 11 jla/be aHAMI3HPaTH YIPAaBO NOBE3aHHM TyMaueHeM
HapeieHOr wiaHa 194 cras 4 3akona o npey3sehiiva i unara 18 crae 1 3akona o
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GaHkama (kojii yrepbyje MHHIMYM HOBYAHOT jleda KaniTana 0OaHaka) MOXKe ce
3AKDBYUHTI Jla ce KOj] OaHaKa yBeK Mopa 1thil Ha IIPONeHy y/Iora y CTBapiMa Ojf cTpaHe
osnattheHor npolemipaya (jep oapeada 3akoHa o pefry3ehiva TOBOPI O MITHIMYMY
HOBYAHOT I3HOCa [IPONIICAHOT “OBIM 3aKOHOM™ Jlaksie 3aKOHOM O Ipejlysehiima, a Taj
je MITHIIMYM 3HaTHO IICNIOJ] OHOTa KojlI je 110 3aKoHy 0 GaHKaMma yorure mMoryh). ¥ ue-
My je oHjla poGaen? ['ie ce y HaBejieHO] 0jipe/1on 3akoHa o npejtyzehiiva Hanasn ap-
TYMEHT jla ce 3aKOH 0 Npefly3ehiiMa He MOKe NpHMEHHBAaTH Ha OaHKe Kaja je 3aKoH
0 npeftysehiiva, Kao NpHHIIIII, yBeo 00ape3y NpolleHe BPEIHOCTH HEHOBaHIX \10ra, a
IIPCIIHII‘DCHI[ H3y3€TaK Ce HOHAKO Ha OaHKe He MOXKe OJITHOCTHTH, Beh ce MMPOIEH4, IO
OIMIITEM IPABILTY IOCTaB/LEHOM WiaHoM 194 ctas 2 camor 3akoHa o npeysehnma,
MOpa BpLInTIH?

v

Hewma cymue fla npumeHa 3akoHa o npeffysehiiMa oTBapa locTa INTaH:a, NpaK-
THYHIX I TEOPH]CKIIX, Jla Cy NOTpeOHN 1 3HaHe 11 CTPILBLeR:e [Ja ce carfejla foMalliaj
CBHX 3dKOHCKIIX PCLHCHJH, Te IlpUHab}' HOYTCBH IIPHMEHE 34dKOHCKHX HODPMIT Ha
KOHKpETHe OJIHOCE, NOTOTORO Y cliTyalllljaMa Kajla TpaBHI cyOjer i Beh nocyjy, inMa-
jy usrpabeHy yHyTpalliby YHOpaBbauky CTPyKTypy # omurre akre. [Torpefan je
CTBapanaykil HAOp [a Ce Ha HOBE H3a30Be OITOBOPH YBPCTOM, KOHCTPYKTHBHOM
HpPaBHIYKOM akKIjos y npeay3sehinva i1 cynosnma. Moryhe je na y npisvern 3akoHa
jlobe 1 10 HecnopasyMa, 0 pasimuiTIX TyMauewa. O HIIMa Vv CTPYHHO] JaBHOCTH
Ba/ba OTBOPEHO Pa3roBaparil; CaMo cylebaBameM lijleja It apryMeHaTa MoxKe ce 13ahil
H3 JaBHPIHTA Y KOJiI Ce ynaja YCKiM, OyKBanaHIM TyMadewmeM 3akoHa, 6e3 carie-
JlaBata IIPHHE OJTHOCA 1 [TOBE3aHOT I{ejCTBFl HEJHX HHCTHTYT4.

Banke cy opraHmsanije koje 61 Tpe6ano, N0 BEIIMIHI CBOT KalllTaaa, 1o o0-
JUKY Y KOMe ce 00aBe3HO OCHIBAjy (aKUHOHAapcKa ApYyuITsa), 1o 6pojy uIaHoBa, Mo
KaJlpoBHMa KOjHMa paclioNaxy, Ia NpeHhade y HaCTOjakIIMa [Ja LITO Hpe IPIMEHE CBe
HOBHHE Koje 3aKoH 0 npeaysehiiva yBoji.

3aro ce, Ha Kpajy, MOTY DOCTaBHTIH IHTaHka Ha Koja Oif Basbalo HOOHTH CACBIIM
Npelfi3He OiIrOBOPe OJHOCHO HOBOJIOM KOJHX O CTBApl 3a1icTa TpeGI0 pactpaBITil 10
kpaja. Kako Hapojina Ganka Jyrocnasiije MIC/I 1a MOZKe [ia yCKpaTIl IIPIMEHY caBpe-
MEHIIX pellieha 113 IOMeHa CTaTYCHOT IIpaBa I [1a JIIf CMaTpa J1a he Ha OaHKe 3ayBek Jia
ce mpuMemyje npepasibeni, HenoTnyHn 1 Hepaxkehi pannjn 3akon o npegysehinva?
Ja mit ce oBakBiM nocrynkom Hapojiie Garke (10c/e HECTABHIN €MII30/a ca IPHMEeH-
oM 3akoHa o GaHKaMa, ToceOHO Y NOCTYTIKY ycaralllaBata Opratisaiiije 1 akara Oa-
HaKda Ca HEeloBIM onpenﬁama), OBOTa MmyTa Ha BeEJIika BpaTd, HS YBOMIII [paBHa
HecnrypHoct?

Ila Hapojina GaHKa IimMa aprymesTe, He O1 Mopasa fia IIX, Ha CIUTy, cTBapa Ii3B-
navehi npIMepe 113 KOHTEKCTa leiiHe pelieta npejiBibeHIx 3aKoHoM o npefysehir-
Ma (axo Hije 6nno Gosbix, Haponna GaHKa Hitje HIl 0Be MOpana HaBOJIITIL jep je TiIMe
caMo NpI3HATA Jla IOKa3a 3a CBOj CTaB 3allpaBo I HeMa). Y 0CTalIoM, HEKOME KO MICTH
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/1a 1Ma [IPaBo [a OBAKO, PACIICOM, HHTEPBEHIIIIE Y BPIO GHTHE OJIHOCE, Jla My je 103-
BO/BEHO J1a “OKTPOHIILE’ NPHMEHY 3aKOH4, MOX/Ia apryMeHTH I He Tpelajy. Usrnena
fa cy OBjie MOHOBO y HNTamy W 0aXaTo NOHAllaWme Koje A07asil ofi ofpeheHix,
CTEUEHNX NO3MUINija, Wi THIHYHA PeaKIlija Y CHTyamijaMa Koje cy HajGo/be omicaHe
OHOM HapojiHoM: “Harna ce Bina y yem” Hitje Guna!™



MEBYHAPOJIHO IIOCJIOBHO [MTPABO

Mebynapoaua peryiatusa

Hopa npapuia CBeTcKe 5aHKe 32 KOHCY/ITAHTe

Mebynapongra GarKka 3a 0GHOBY 1 pa38oj 00jaBITa je HOBI Boamd 3a KoHcyTTadTe
nop HasueoM "FI300p I aHTaKOBambe KOHCY/ITaHaTa o] CTpaHe 3ajMonpmvana CBeTcke
Ganxe" (Selection and Employment of Consultants by World Bank Borrowers). Onpente
opor Boxmda Mopajy 6urn yrpabere y KpeanTHe yroBope maehy Banke 1 menmnx 3aj-
MOIpIMAala I 3ajMOIPIMII CY Ty>KHI 1a IX IPHMEY]y Y IOCTVIKY H300pa I yroBapa-
Ha Ca KOHCYJITaHTIIMA Ha NIPOjeKTInMa Kojir he ce dmmascnpat. Y Ton eyvuery, Bogng
je obaBe3aH 3a 3ajMonpuMIe; NoceGHa NPaBIUIa IPIMERY]Y Ce Ha mpouenypy msbopa
KOHCy/ITaHaTa KOje aHTaXyje IpeKTHO cama banka.

FIDIC moTtepyje cBOje omIITe yC/IOBE YTOBOPA

Mebynapomy yapykeme KoHcaarnar mexemepa FIDIC (mo modeTHIM cIOBmMMa
¢pamyckor masuBa: Federation intemational des ingenieurs conseil) pasBIo je 3Ha4aj-
HY aKTHBHOCT Ha H3pal OIIITIX YCJI0Ba YTOBOpa O Tpabemy, NCHOPYINT I MOHTLKII
OIIpeMe Te O NPOjeKTOBakY OHOCHO KOHCA/ITIHT HEKEHhE PIHTY.

Mebyrapoproj npaxcn nosyhenn cy, npe Bmille geceTHHa TogiHa, 3Meby ocTanor
I OIIITH YCJIOBH yTOBOpA 3a pafoBe Hickorpamse (Conditions of Contracts for Works of
Civil Engineering Consiruction), no3Harn no 60ji Kopmma Kao 'OpBeHa KBITa ', Te om-
UITH YCJAOBH 3a HCHOPYKY OHpeMe 3a BelHKe MERYCTPHKKE I eHepreTcKe MOXyXBaTe
(Conditions of Contract for Electrical and Mechanical Works), npnxsahern Kao ">xyTa
Kmemra'.

OsH JOKyMEHTH HAHIILTH Cy Ha LINIPOKY IIpImMeHy y MehbyRapoHoj mpaken, oa Ix je
YaK y CBOJHM BOMIYIMA 32 YTOBAapame IOCTOBa m3Meby 3ajMONpIMama I HINOBIX
naptHepa poperpana 1 Mebyrapogsaa 6aska. C gpyre cTpage, y mpakc, a HApoOYHToO Y
CTPY4YHO] jaBHOCTII 3eMaba 9IIjIl NPABHI CHCTEMN HICY 3aCHOBAHI HA AHTTIOCAKCOHCKO]
npagHoj Tpagmmji, FIDIC-oBH yc/10BH YTOBOPa 3KeCTOKO CY KPHTHKOBAHIL 3aMepKe ce
Kpehy off IpaBHOTEXHIUKIIX (KOMIIKOBAH je3NK, HeCICTEMATIITHOCT, jeJHO IITARkE Ce
ypebyje Ha BHIIe MecTa ¥ ZOKYMEHTY ITA.), Ia 7O CYIITHHCKIX: IPIMeHa MHCTHTYTa KO-
jiI HECY MO3HATH Y CBIIM IPaBHIIM CHCTEMIMA, KBa3HapOHTPAKHA yiIora KOHCYJITaHTa
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KOra aHraXyje HapydiIal, HeI0CTaIll y PEXKIIMY pelllaBakba CIopoBa It Hus Apyrnx. [To-
pen Tora, FIDIC-oBn ycnosn He ofiroBapajy HII KapakTepHCTHKAaMa HOCIOBA H3rPajEbe
HHAYCTPUCKIIX, €HEPre TCKIX, HH(PaCTPYKTYPHIIX It APYTIX OXYXBaTa Koje ce pa3Bija-
jy ¥y cety. Bapmjanumje y npemveTy mocia (IpolmpmBame ofase3a n3sobaga Tako ga
o6yXBaTajy I caMo IIPOjeKTOBAkE, KAO I PA7HOBPCHE OO/IIKe TeXHITYKE MOMOKI HTx. ),
anm 1 y HaunHy ofgpebiBama nere (1eHa mo cucreMy cost plus, TeHa y MayIllaqHOM N3-
Hocy, RomOmHanumje Buiie mMerona) dime FIDIC-oBe ycloBe mpakTIYHO HENpHMEHI-
BIDM.

Haxo cy yclIoBH HEKOMIKO MyTa Y TOKY IpIMeHe MeHbaHIl, HIKaja HICY OTKIOH.e-
HII pa3iosn 3a 0301hHe KPUTHKe KojiMa ¢y 6iutn nomsprayTH. Henasso je, mebyTmm,
FIDIC, y capamsi ca CeeTcroM 6aHKOM, MehyHapomHIM yapy:RemeM agsokata ([nfer-
national Bar Association), Te EBponcking yapy:kemeM MelyyHapoganx n3sobhaga (Euro-
pean Intemational Contractors Association) dopMupao pajHy rpymy Ymji je Iivb jia
n3pamn o npeioxn FIDIC-y moTmyHO HOBE ceToBe JOKYMeHATa O rpabhersy I ICIOpYII
ompeMe, Kojut Tpeba fa y Mebyrapomso]j mpakcn 3amere noctojehie. Ogekyje ce ga y Ho-
BIIM Bep3lljama OMIITIX YCJIOBa yroBopa Oydy YBLKeHe OCHOBHE KPHTIIKE KOje Cy /10 ca-
1a nckasage y norneqy FIDIC-oBor "3akosomasHor" paja. 3a cama ce 31a fga he moBn
JOKYMEHTH IMAaTH II IOTHYHO HOBH IPHCTYN I cucTeMarnky. Bihe ycpencpebern ma
pIBLKe KOjII 03 IOCI0Ba Y MehyHapoTHIM OKBIpIMa NpoI3Iiiase, a Hehe ce 3acHmBaTH
Ha Pa3I4ITiM BpcTaMa pafgoBa I 06jeKaTa Ha Koje ce ofHoce (HICKOTPajiiba, BIICOKO-
rpamsa u c1.). Ha oBom npienmry 6ithe m3pabyeH npen TOKyMeHT Koju he ce ogrocnTn
Ha NOC/IOBE Y KOjiMa HapydIUIal CHOCH OTOBOPHOCT I PU3IK 34 IpOMeHe y KOJIIYI-
HaMa Te 3a u3pany IpojeKTa; IIpeaMep I IpefpadyH Cy Ae0 YTOBOpa, CHTyanje ce paie
Ha OCHOBY Mepea CTBapHO U3BPLIEHIX KOJITIIHA (0Baj AOKYMEHT he, MpakTHiHo, 3a-
MEHNTH "Hpeery Kimry ). Cire[H 3aTIM pag Ha APYTHM, ' CIOXKERNjuM ' TOCIOBIMA 13-
rpagsse (pa3Hil OO/ NIKe e PHETa, IPHCTYT "K/bYd ¥ pyKe " I BeroBe Baphjanuje 1
ap.).

(¥ tipwaozy ya 6poj 1112/95 ipuxasan je FIDIC-08 pad na yjednauasarsy yzosopre
lpaKce 1t yKA3aHO Ha OCHOBHE KPUilitike Ol yC.aA08a y2080pa o 2paliersy U Upojex-
{oaarby Koje je 060 yopyxcerve 06jasino).

WIPO ypebyje mirama nHTeIeKTyalHe CBOjIHE y IOrIey 6a3a mofaTaka

CeeTcka oprasmsanija 3a nATeneKeTyamny csojury WIPO (World Intellectual Pro-
perty Organisation) je Ba THILTOMATCKO] KOH(ePEHIII O N3BECHIM NIITABIMA ayTop-
ckmx m cycemEnx npasa (WIPO Diplomatic Conference on Certain Copyright and
Neighboring Rights Questions), onp:xanojy Keresn y genem6py 1996, mameby ocranor
yeBojia i Mebyraponay KoHBeHIIjy O HHTeeKTyaIEO] CBOJIHI y morey 6a3a moga-
taka (WIPO Treaty on Intellectual Propery in Respect of Databases). OBum MynTIUTATE -
pamHIM coopasymMoM Tpeba fa ce yCmocTaBH CHCTeM 3allTHTe mpomsBobada Gasa
nopaTaka, 6e3 o63upa fa i cy came 6ase 3aalITHheHe ayTOPCKIIM IPABOM IV HE.



PemaBamwe MelhjyHapoaHux cnioposa

Mupeme Kao MeT0] pewiapamha cnoposa y Kunun

3a cTpare npaBHIKe OpaBHEIYKa Ipodpecja, CyICKH CHCTEM, Ma H CICTEM pelllaBa-
Ha CIIOPOBA 113 MOC/IOBHIX ofHoca y Kimn, nocebHo myTem apOnTpazke, MOTY H3TIela-
TII Hepa3BHjeHo. TeK HegaBHO ¥ OBOj 3eM/bII je IIOHOBO YBeIeHa YCTAHOBA agBOKaTy pe I
OTno4eNa CIucreMaTCka o C'Beoﬁy,\'BaTHa 06}'1{& IIPHBHII‘H(IIX KZIHPOBZ]; Y TOM TPpEHTY,
pasBijade cy 1 MOTYhHOCTH 3a ofBHjame apOuTpaxe y MehyHApOTHIIM TProBadKIM
CHOPOBIMA.

Hexn aBamiri™gapn DpHINCY]y BeJOCTaTYe Y CHCTeMy pelilaBamkba NPIBPEeEIX CIO-
POBa TPaIMINOHAIHOM KIHECKOM CTaBy IIpeMa IpaBy H CXBaTamky CHOPOBa OTHOCHO
IIapHIIa; KHHeCKa IpaBHa MICAo [IOYIBa Ha Hejll XapMOHHje, Mipa I Mupesa. OTyza,
npuderaparke MIPHIM HAYMHIMA pelllaBara CIOpoBa Jolll YBeK IIMa jake Kopese y K-
Hi. Ho, morpebe MojepHe mpmspefe y3 cBe Behe mpHcycTBo cTpaHama Ha goMaheM Tp-
KHIITY JOBEeNH Cy A0 OpoMeHa OBaKBOT NPICTYHOa I pa3Boja 'HapHIYHIX' MeToja
pelllaBama IOCJIOBHEIX HeCTIopasyMa.

Ho, KoHCyTTanmje cTpaga y CHopy I MIPeEe I HOCPeIoBakS jolll YBEK Ce IperBi-
bajy Kao mpeTxofHa cpeficTBa y peliiaBasy cnoposa y Kman. OBakaB OpHCyTyn ce 4aK
oxpabpyje 1 Y HOBOM HHBECTIIIHOHOM I IPHBPETHOM 3aKOHOJABCTBY YOIIIITE, TE j& Ha-
111a0 OJPa3 I Y MHOTTM yToBOpIdMa m3Mehy nomahix i cTparmnx napteepa. Ha npmvep.,
y wiary 37 3aKoHa O NPHBPeJHIM YTOBOPIMA Y KOJIIMa IOCTOJH CTPaHII HHTEpeC, KOji
ce upm\(erbyje Ha OJJHOCE KIHECKIX H CTPaHIX JIa Y NOCTOBHIEM OTHOCHMA, TOC/IOBIE
ce KaKe:

"CniopoBn Koji mpormsaby 13 yroBopa Tpeba fa ce pellle, ako je moryhe, myTem
KOHCYJITAIja I mocpegoBama Tpehe cTpade. AKO CTpaHe He JKelle [Ja ce Mipe I 1a
MpIXBaTe IOCpPeoBakbe, I MOPEHhe OTHOCHO NOCpeoBamke He Oyle YCHeUHO, Mory
CHOp H3HETH mped KHHECKY IUIH APYTY apONTPakKHY HECTHTYLH]Y, Y CKJIaTy ca apou-
TPAXKHOM Opea0OM YTOBOPA IUIH IHCAHIM aPONTPAKHIIM CHOPA3yMOM KOjI 3aKbyde
[OCJIe HacTaHKa crmopa. '
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Crmrara ogpenda Halasl ce 1 y wiaHy 14 3aKoHa 0 3aje THIMYKIIM HOMYXBATHMA KII-
HECKIX T CTPAHIIN MapTHepPa, Kao Iy wiaHy 59 MofeNa yrTOBopa 3a OBAKBe 3aje/JHITuKe
HOTgyXBare.

Y apONTpPaKHIIM HOCTYIIIIMA y CIOPOBIMA oMahIIX IT THOCTPAHIIX TapTHEpPa KOjiI
ce Bofe mpe 1 KimeckoM MehyHapoTHOM NpIBpe THOM I TProBauKoM apONTPasKHOM KO-
yucijoM (koja ce ckpaheso rasmsa CIETAC (mo moyeTHIM CJIOBIMa IPeBOfa HA3HBA
apOnTpake Ha eHrnecK jesuk China Intemational Economic and Trade Arbitration
Commission) cTpae MOTY IPHCTYIIHTH HechOpPMATHIIM KOHCY/ITaljaMa ¥ cBakoj (hasn
MOCTYTIKa I TO y3 momoh apOrrapa; apOuTpn acncTnpajy cTpaHasa y AepIHICABY YII-
H-EHINIA I IPABHILX [ITarka Koja ce ¥ CHopy HOjaR’byjy Te ¥ IPOHATLKE Y pelllehha.

ITopen He3BaHIIHOT KOHCYJITOBAA O MIPHOM PelllaBaiy CIopa y TOKY Tpajarba
apSUTPAXHOT MOCTYTIKA, CBaKa CTPaHa Mozke I (hopMasHO o apduTpaKe TPasKITII ga
apdnTpaKa copoBefe MOCTYHAK MIpera. Y KOJIKO Ce IpyTa CTpaHa ca OBIM Cariacil,
apONTPH Cy Ay>KHI [Ia OBAKaB MOCTYHaK crupoBedy (uinan 46 CIETAC Apdurpaskaix
npasivia). CIETAC apdarpaka cmpoBodil Muperme Ha Ha49lH KOjJII CMaTpa OfroBapa-
jvhim, v ckmagy ca Ipasimmva. ITocTynax mMupera o0IgHO 00yXBaTa NCTPAKIBAEGE 1T
yTBpbBame UIbeHNa, TyMademke YTOBOpa I IPaBa Koje Ce NpIMEesYyje Ha YTOBOPHI
OIHOC, Te ogpebuBame mITamka Koja Tpeda pa3pelldTiL.

Yxommko cTpade Joby [0 pellela CIOPHOT OHOCA IPHjaTe/hCKIM IyTeM y TOKY
IOCTYIIKA MIPerma KOjJI CIpoBoIN apdnTpaxa, noTnicahe cropasyM o IOpaBHAmY, a
aponTpaka he JoHeTH OJIyKy Ha OCHOBY OfpeddH H yCIIOBa TOT NMOpaBHAHA (C TIM
LITO Ce CTpaHe MOIY JOTOBOPHTH Aa ce apOuTpasKHa OfTyKa He goHocn). Coopasyy o
NOpaBHAY, DOCTITHYT KPO3 IPONEC MIPerha, Ha OBAKaB HAYIH IocTaje 00aBe3aH Ofi-
HOCHO IMa CHATy apSHTpaKHE OMTyKe Tj. IPeAcTaRba N3BPIUEI HACTIOB 3a NPIHYIHO
nsBpiiemke Y Kimn 1 y mroctparcTBy (Kima je npoerymmma Bbyjopiikoj KoHEBE HUII 0
IpH3HABaY I H3BPLICHY CTPAHIX apONTPAKEIX OLTyKa).

Apburpaxa Tpeba Ja OKOHYA MIpeHe 0e3 pelllesha CIOPHOr IITamka ako TO 3a-
TPaKI jeHa Off CTpaHa y CHOpY I aKo camo Behe OTHOCHO apOuTap MOjefmHal cha-
Tpajy da faba HacTojala Y OpaBIy MIpeka He MOTY YPOIUTH IUTOJOM. Y KOMIKO ce
MIIpeHe 3aBpIII HeyCIeXoM, HaCTaRba Ce apONTPakKHN NOCTyNakK. Tafa ce DpmMersyjy
cnenehe opgpende CIETAC ApSarpazkeix npasiia (wiad 51):

"Hujeona usjasa, mutiverbe, Clilas iait ipeoaos Koji je usHeaa, uctiaxaa, liped.ao-
actaa, obeaodariiaa, lpsaliiia wat 000uAa jeOra 00 cllipana it apoullpaxcHo ge-
he y ociilyliy supersa He sozy Gudiiu yilolpebveri Kao 0cHo6a 3a 1o Kojit 3axilies
wau ipotitussaxities y apOdiipaxcHoM UOCHIYUKY, cyOCKOM UOCMYIKY 1Lt HEKOM Opy-
2o loclilyliky kojit caedu (supersy). "

Oga ogpenda je cadibeHa J1a CIpPedl CBaKy NOTeHINjaIHyH ONacHOCT Off KOpIILL-
hema mogaTaka JOGHjeHIX y IOCTYIIKY MIIPEHa y KacHIjeM apOUTPasKHOM IUII HEKOM
IPyTOM NOCTYIKY Ha LITETY CTpaHe Koja je Y Ipolecy MIpPera yIecTBOBaIA.

CIETAC je ycTaHOBIUIA HOCTYIIAK 3a T3B. 3ajeJHIYKO MIPEHE, Ka0 MeXaHI3aM y
xome yaectByjy CIETAC 1 crpaHa apSurpaskHa HHCTUTYIIja Kojy I3abepe cTpann
napraep. Ao napreep npubersy opakeoMm peitery, CIETAC n crpana apburpaxka
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ofpebyjy 1o jegHOT IUIH BHIle IOMHIPITe/ba KOJI ICIITY]y CIOPHH CIIydaj If IPeUILKY
HA4HH pelllaBaHaj CIOPHOT OffHOCA. Y KOJIIKO Ce TOpaBHA:E He MOXKe MocTHHI Ha OBa-
KaB Ha9IH, ciop he ce pelinrrn myTeM apoHTpaKe Ha Ha9IH KOjI Cy CTPaHKE yTBPHIUIE
YTOBOPOM OJHOCHO CIIOPA3YMOM O apOITPAKIL.

CIETAC macroju fa, Kagrof je To mMoryhe, y apSUTpasKHIM TOCTYIIIMA TPUBOII
cTpaHe Ha Mupeme. CMaTpa ce fia ce OKO IIOJIOBIHE CBIX IIpeaMeTa Ipes OBOM apdm-
TPKHOM HHCTUTYI(HJOM Pelll OJHOCHO 3aBPIIIT DOPABHAKEM Y HOCTYIIKY MIIPEHha.

Koncy rranmje 1 Mipere BpIO Cy HOMy/IapEn I epIKacHn I He Tpeba ga 6yay 3a-
HeMapeHH OJHOCHO f1a Ce n36erasajy Kao MOryh MeTOJ 3a pelllaBame cinoposa y Kimn
Tj. Ca KHHeCKHM naprEepmMa. KiHa je ycHelHo pa3Bivia CHCTeM pelllaBama CIopoBad
Koju y ceSH cacApKN I COTeM MIpeHa I TO Tako Ja OBa IBa IPHCTYIA HICY CYIPOT-
CTar’beHa, Beh ce Jomymsyjy, a CTpaHaMa Ce OCTaBba CI0GONA [a PacIoNaKy CBOJIM
IpaBIMa Yy DOCTYIIKY pelllaBarba COOPHNX ITaka. JeqmHa phasa cTpaHa 0BaKBOT OpH-
CTyTa Moxke ce Hahl y ToMe fa ce apOHTpH, KOjiI ¢y O oRnaliheHn 1a y CIopy yde-
CTBYjy H Kao HOMHPHTe/bH a MIpPEHe He YCIle, He MOTY JIaKO "OTpecTH’ yHcaka I
Ca3Harsa /10 KOJHX Cy IO Y TOKY MOpEka.

(¥ cnenehenm fgomaTky Gmhe oplKa3saHe OCHOBHE KAPAKTEPICTHKE apOHTPAKHOT
pelliaBama croposa y Kimm).



U3 mehynapoaHe yropopHe npakce

YroBoprH acnekTH nocia pykosohewa npexyzehem

Y nocresme BpeMe 1 KOjl Hac ce TOBOPH O NOCIOBIMa OJJHOCHO YTOBOPIMA O PyKO-
Bobery npemysehen, "MeHaiMeHTY" (€HrA. management). Y1 npomicl O CBOJIHCKOM
npeoGpaxkajy npemyscha yBoae nojam yrosopa o Bobewy nocnosa npefyseha. Osa Bp-
CTa IIOCIOBA 110CTaje, OTyJla, HHTepecalTHa I ca [VIeIIIIITA yTOBOPHOT IIpaBa.

Jom nMma locTa HeNno3HaHILA O TOM TIOCTY TI0YeB OfI IIHTaa IITa j€ HEeroB cajip-
JKaj, IITa je npejiMeT YToBopa OJHOCHO o0aBese 13BpLINONa ocna.

Yenyre pykosobea cBe ce BIlle pasBlijajy, HOCT4jy pasHOBPCHIje I cajipKajHilje.
YToBOpOM O pyKOBObewY npeiy3cheM (cTpanit) KOHCyraHT ("MeHalep”, manager) ce
oBasesyje fa y ofpebeHoM HepHopy pyKoBoj (gomahin) npemy3ehemM I HEKHM He-
roBuM dyHKImjama. Management yciyre Mory oGyXBaTITII CBe 111 jleo cnefiehnx ak-
THBHOCTI:

OIILUTE PYKOBObewe npemyzehen Koje ce cactoji oft:

* NIaHNpama (I0CIoBaka y Le IIHI I NojeAnHIX yHKIIIja),

* KOHTpOIIe pajia;

(huHAHCHCKO pyKoBohew:e, Koje o6yxBara:

* H3paay (pIUHAHCH|CKIX aHaII3a,

* 13pajy pUHAHCHJCKIX NTaHOBA,

* opraHnuzanujy obesbebema IHAHCH]CKIIX CPEJICTABA 34 IOCAOBAKE,

* KOHTPOJY (PIHAHCH|CKOT 110C/I0Bama, I J[p.;

PYKOBObeme pajHIIM IPONECOM Yy HENIHI ILUTH NOJE/HHIM NOCIOBIMa OJIHOCHO
oneparijamMa, Koje yKbydyje:

* Oprasu3anijy pajgHor npoteca (MpoA3Bo/iba, HpyXKame yeIyra it p.),

* yTBpbuBame cTaHjlapja,

* KOHTPOJY KBanuTeTa If CJL.;

* pyKOBOBe e NepcoHaNHIM TOCIOBIMa, KOje ce CacTOji O/l

* yrBphuBama KaJipoBCKHX 0Tpeda,

¢ §3pajie nporpamMa n36opa i1 00yKe Kaposa,
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* 11300pa 1 OpraHizoBama 00yKe KaJpoBa if cII.

PykoBobeme CBIM W JIeOBHMA aKTHBHOCTH jeflHe OpraHi3allilje HasiBa ce I cor-
porate managemeni-oM. OBHM ce MOJBIAYI pa3iiiKa ofl pyKoBobemwa ofipeheHIM ak-
THBHOCTHMA JeJIHE OpraHu3aliije, Kaja ce OHa I0jaBbyje y CBOJCTBY IHBECTITOpa
H3rpajhbe CIOKEHOT 06jeKTa; yeayTe Koje "MeHalep " IIpy:ka CBOM KIIjeHTY y a3 Ka-
Jla oBaj rpajiit oGjeKaT Ha3nBajy ce IPOjeKTHHM PYKOBobereM (project management).

CrpaHi KOHCYITaHT Ha0pojaHe yCTyTe MOKe H3BPLIABATII HA TPI HAUIHA:

* clameM CBOJIX CTpyUHaKa y fomahe npejysehe, rje oHN 3ay3muMajy oaro-

Bapajyha pykoBojieha it crpyuna mecra,

° yCTylnameM CTPY YHhaKa JOKAIHO] OpraHn3aliji y CBOJCTBY CaBeTHIIKA TAKO
Aa oHH opManHo He pajie Kao ocoGibe Tor npeyseha,

* CTPYYHIM pajIoM I Ipy>KameM ycayra 3a foMmahe npenysehe y cBojoj nao-
CTPaHO] Opradu3auujn (T38. backup ycayre mnu ycnyre "nojapiuke”, Kao
ITO je ymoTpeba KOMIJyTePCKIIX Iporpama, Kopiithewe nabopaTopiija n
CIL.).

ITpasna npHpojia yroBopa 3aBHCH Of cafpkaja yeayra. Ho, roToBo je cirypHo fa ce
pai 0 YToBopy O Maujaty, Hajory. Csmarpa ce fia ¢y y miramy T3B. "00aBese CpecTa-
Ba", 1a "MeHayep" He rapaHryje 1a he npemysehe Kojium pyKoBoan nocTithit opehene
pesynrarte, Beh f1a fie OH npeay3eTH cBe NOTpeOHE Mepe 3a MOCTH3amhe CBPXE aHraKo-
Batba. OBO He 3Ha4N fla ce He MOTY YTOBOPHTIH BPVIO IpeniizHe ojpeade o obaBe3amMa I
OrOBOPHOCTIIMA "MEHAIMERT" OpraHmsanije ¥ KOHKPETHOM Nocay (nm3Mehy ocraior,
MOTY e [IO JIeTa’ba YTBPAUTH "cpefcTsa” Koja OH TpeGa j1a ynoTpeli y npy:Kawy CBO-
jiax ycayra 6poj u kpamidnkanija ocobmba, HCKYCTBO 1 TY3KIHA HBINOBOT aHTAKOBARA,
TeXHHYKa Cpe[IcTBa Koja he KOPHCTHTH, METOH Koje he y Ipy:Kamy ycIyra KOpHCTHTH
AT, ).

Hajcurypanjir HauliH 1a ce OCHIypa KBAIITET management YCIyTa je ce HaKHaga
manager-y BexXe 3a yclex npefyseha KojiiM y LeHn (1T HeKIIM HeroBuM yHKILI]a-
Ma) pyKosofn. Ha oBaj HauiH ce 1130erapajy 3a KJjeHTa JI01Ie CTPaHe MPHCTYIIa 1a ¢y y
nTawy "obaBese cpeicTaBa’, a He "o0aBe3e pesynrara’. Ho, oBaj HaulH ce y mpakci
peTro cpehe; Harpana "meHagepy” Hajuenthe ce oipebyje Ha jegaH ofl ciefehnx Hadi-
Ha:

* IpeKO HaKHa/Jle 3a CaT, [laH IJIN Mecell aHraXoBaka pa3iihuTIX BpPCTa

ocob6ma (hourly method, per diem method nrn.),

* IpeKO TPOILIKOBA MJ1aTa aHTaXXOBAHOT 0co0.ba, yBehar1x 3a ofapebern yro-

BopeHH akrTop (multiple of direct personenel expences method),

* y hiKCHOM, naymansoMm usnocy (fived sum method, lump sum method),

* MCIIOBHTHM METOIOM OJIHOCHO KOMOIHAIH]JOM HaBeeHHX METO/1a.

Kaja ce HakHajla Be3yje 3a yclex NOyXBaTa OJIHOCHO aHIaXoBaa "MeHarepa“
(method based on performance), najueuthe ce oHa cTarRba y oapeherH ofHOC MpeMa
o0IMy HJIH BPE/IHOCTH IIPON3BOE:E KOjOM "MeHajep" PyKOBOMN, IpeMa BPEeJHOCTI
npopaje (percentage of annual rated capacity sales production), npeMa yKyIHOM HPIXO-
ay w106 y ojipehenoM nepuopy (percentage of profit).
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[ToceGan HauirH je nnahawe "MeHalepa" 3a BpeMe y KoMe je OH "Ha pacronaramy”
KJHjeHTy (eHI. refainer). OBaj ce HaulH KOPICTI Kajla yeayre "MeHaepa" He Tpeba j1a
ce HpyKajy Y KOHTHHYITETY Hero y ojipeheHIiM IHTe pBaiiMa 1T 10 1oceOHOM 3axTe-
By Kmijenra. Ha Taj HaultH ocnrypasa ce jla oco0ibe "MeHalIMeHT" opradusaiiije Gyie
yBeK "Ha pacnonaramy", Tj. CIIPEMHO Jla ce YK/byll y nocao. Hakuajia ce y oBaKkBIM
cnyqajeBnMa miaha y ogpebennM pasMaiina, 6e3 0031pa [a i Cy yclIyre npyKeHe
it He. OBaj MeTo]1 1iMa Bitie BapujanTi. Moryhe je, Ha npnmep, fia ce 3a refainer upy-
JKajy ofipebeHe OCHOBHE YCyTe, a Jla ce 3a YCIyTe IPeKOo Tor 001iMa Harpajia i3payuyHa-
Ba Ha HeKH O] IPYTIIX HawllHa 11l f1a ce ojipebeH 3Hoc "pirejHepa " naaha 3a nepnoj
Kajla HeMa 3aXTeBa 3a aHTaKOBawkeM "MeHarepa”, IOK ce fipyTH, Behi n3noc wiaha 3a
BpeMe Kajla YTOBOPEHE YCIIYTe I CTBAPHO MPYXKa.



W3 nomaher npasa nocjoBama ca HHOCTPAHCTBOM

ITpaBo cBojuHe cTpaHaua Ha CTBapHMAa

Hajsehn fieo n3mena i lonyHa 3aKoHa O OCHOBHIIM CBOJIHCKONPABHIIM OJIHOCIMA
(3aKOH je NPOMEHIO 11 1Me y: 3aKOH O OCHOBaMa CBOJIHCKONPABHIIX OJJHOCA) TIUe ce
1paBa CTpaHalla Ha CBOjIHY Ha cTBapiMa y Jyrocnasiiji (OCHOBHI TeKeT 3aKoHa 06jaB-
beH je y Cn. ety CPPJ 6/80 11 36/90, a nocsefime m3mere y Ca. mety CPJ 29/96).

Y norsejty npasa CTiliama CBOjiHE Ha MOKPETHIM CTBAPIMA, CTPaHa [paBHa 1t -
3HYKa JIla y DOTIYHOCTH Cy H3jeHaueHa ca fomahnM ammimva (unan 82 npeunurheHor
TEKCTa 3aKOHa).

Y nornejty cTHilama lipaBa Ha HEIOKPETHOCTTIMa HacylehHBameM, CTPaHo hH3IIKo
amue je Takobe H3jeHaUSHO ca jyTOCTOBEHCKIM APKaBbaHIMa, ¥3 YCJIOB HOCTOjaa
y3ajaMHocTH (wiaH 826).

ITopejt oBora, cTpaso hH3HYKO e MOXKE OPaBHIM HOCTOM (YTOBOPOM O KyTIO-
BIHH, IOKJIOHY ), TaKObe [MOJ yCA0BOM y3ajaMHOCTIL, CTHIATIE I IPABO CBOjIHE HA CTaHy
i1 cTaMOeHO] 3rpajlil Kao 1 floMahil ipXKarbaHiH (unaH unas 82a cras 2).

Y nornejy crillama IIpapa CBOjIIHE CTpaHala (TpaBHIX 11 (IRITUKIX JIIIA) Ha He-
HOKPETHOCTHMA TIPABHIIM TIOCJIOM (YTOBOPOM), 3aKkoH y unany 82a cras 1 npomicyje
HEKOMHKO ycrnoBa. Hajupe, Mopa nocrojarit y3ajamsoct. [Ipyrn yeJIoB je fa cTpaHan
(mpaBHO I u3HUKO sne ) 06aRba JIeNaTHOCT Y Jyrocaasijif; 0Baj yeaos Keammidii-
Kyje Ce TaKO LITO C& TPAXKI 1a CY HEIOKPETHOCTH HEOIXOJTHE 3a 00aRbathe AeNaTHOCTI
y Jyrocnasijit (Kao 1UTO je HAaIOMEHYTO, Y NOIMey CTPAHIX (I3IUKILX Jilla Hanpas-
JbEH je jejlaH H3y3eTaK jep OHa He Mopajy o0arbari jienaTHOCT Y Jyrocnasuju na 6u
CTEKJIA [1PABO CBOJHHE HA CTaHy W cTaMOeHO] 3rpajit).

CyJ1 Hut JIpyTH Ap/KaBHI Opraf 1pejl KOjiM ce MOCTaBIl IMITame O0CTOjaH:a y3ajan-
HOCTH oﬁjam}wm@ MOZKE Jla 3aTpaxlIl O] CaBe3Hor Oprada HaJlJICAKHOT 34 MNOCTIOBE
1IpaBjie; OBaj OpraH o0jalllkersa Jldje Il Ha 3aXTeB 3alHTEPecOBAHIX Mima (uian 828
craoBi 2 11 3). 3aKOH Hije NPeHItpao 0 KOjoj ce BPCTH Y3aJaMHOCTI Pajiil OJTHOCHO
KOja ce BpCTa peIinpoliTeTa 3axTepa. Moxe ce caMo NPeTnocTaBiTi fa he ce uhi Ha
OHaj 0O/IK KOjH Jlaje Hajlipe MOryhHOCTH Jla CTIIIame 1IpaBa CTPaHala Ha HellOKpeT-
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HOCTIIMA TJ. 1a he ce TPaKNTH OIHOCHO HCHIFTIBATI JIa JIi IpsKaBa CTPAHOT JIIA ca jy-
FOCTIOBEHCKIIM JIPPKARLAHIIMA [IOCTYIIA Ha HCTH HauIIH Kao 1 ¢4 IPKaRbaHIMa JpPYTIIX
JipKaBa (JIpyTa BapiljaHTa Jia e 3aXTeBa Jla CTpaHa jIpAKaBa [OCTYTIA €a JyTOCTOBEHCKIIM
JIPKAaRbaHIMA Ha HAYITH Ha KOjil Jyrocnasiija ocTylla ca CTPAHIIM ApsKarbaHiiMa J1o-
Bena o1 HPBKTI[‘IHO O NMCKBYUCHa M()l’}'hHOC'l'il Jla NpAaRLAHIl MHOTIX OpeKaBpa CTiy
[IpaBa Ha HENIOKPETHOCTIIMA Y Jyrocnasiiji).

3akoH He feuninie nojaM "obanbara lenatHoctn y Jyrocnasnji”. Tloj oBaj ce
MOjaM CHIYPHO MOTY TIOJBECTH CBU OOJIHIL IPEKTHOT MHBECTIPa:a (OCHIBAME Tpejly-
3cha, ynarawe y upejyseha, Konuecije, umijane), jep TakBa aKTHBHOCT HOJpaszyMena
NpICYCTBO y Jyrocnasuji (3a wrta je, y ogpebenin ciryanijasa, HoTpeGHO [la CTpanail
HMa 1 HeNoKpeTHOCTH). M3 HCTOr pasnora m3BecHo je jla Ol ce CMAaTPAIo Jia CTPaHo
IpaBHO JiIle 00aBba [IeTATHOCT 4KO OTBOPII lipejicTaBHiiTo. Ho, 3a jipyre Bijose
I0CTIOBakba TEHIKO je OTOBOPHTIH KakBa he OITH Hpakca JIpK4BHIIX Oprasa (Ha npii-
MEP. ITHTAKE je [1a I HOCTOjake YToBOPa O JIyTOPOMHO] IIPOI3BO/IHO] KOONEPALYjiT 1L
[OCJIOBHO TEXHIYKO] capafibil "KBamidiKyje " cTpaHo e jla CTive IPaBo CBOjHHE Ha
HEMOKpeTHOCTHMA). CaBesHN opraH HajlleXkaH 3a 1OCNOBE TProBlHE ouemwyje (naje
MIILIIBEH:E ) O TOME J1a i je OHa BPCTa HEMOKPETHOCTH KOja Ce CTIYE YTOBOPOM Heoll-
XOjHa 33 00aBbamke Je1aTHOCTIL cTpaHoT mia (4nal 825 cras 4). Koj Taksor crama
CTBapil OCTaRba Ce U NTame NPaKTHYHOT JloMeTa ofipejibe O CTIamy NpaBa Ha He-
MOKPETHOCTIIMA (3a11rT0 611 CTpaHal YOILITe If TeXKIIO TOME [id M4 B/IaCHHIITBO HA He-
IIOKPETHOCTHMA aKO HX MOXKe IOCEIOBATH caMo Y Be3H ca JleaTHolhy, Kajia ce CBOjiHa
MOXe cTehi it "HocpeHO ", Kpo3 cBakH OOMIK CTPAHOT y/larama Ha npimMep, npepysehe
ca CTPaHIIM YJIOTOM, N1a 1 ca HOTIYHIM CTpaHiM ydelrheM, Mozke 0e3 IKaKBIIX yClI0Ba
CTHLATH IPaBO CBOjiHE Ha HENOKPETHOCTIIMA ); MOIO Oif nponsahit 1a ce ofpenda ofr-
HOCH CaMO Ha CTpaHa IpaBHa JIlla Koja OCHIBajy NpejICTaBHHULITBA y Jyrocnasijn
CTHYY CBOjIHY Ha HENIOKPETHOCTIIMA Ja On 06e30e/TIuT paj NpeiCTaBHILITEA (KOje He-
Ma CBOKCTBO IPaBHOT JIIa Na H¢ MOKe HI CTHIATI [IpaBa).

Y nmoraeny npejMeTa [paBa CBOjHHE, 3a CTpaHIle BaKe ICTa IpaBila Koja Baxe 1
3a Jlomaha I1paBHa 1 (hH3MYKa JIIla MOTy IIMaTIl [IPaBoO CBOjIHE Ha cTaMOeHHM 3rpajja-
Mad, CTaHOBIIMA, [IOCJOBHIM 3rpajlaMa, NO/bONPHBPE/HOM 3eMBHLITY, I JIPYTIM HENo-
KPETHOCTHMa, OCHMA Ha [IPHPOHNM GOraTcTBIMA KOja Cy y ApP:K4aBHOj CBOJIHH (14K 9
cTaB 1). Mory iMaTii IpaBo CBOjIHE I Ha NOJeIHIM JOOpIMa Y OMIITO] YHOTpesI 11 Ha
rpajickoM rpaheBIHCKOM 3eMBIILITY Y cKaafy ca NoceOHIM 3aKOHOM (MIIC/H ce, 113Me-
by ocranor, Ha KoHIecHje ), K40 11 Ha LiyMaa I IIyMCKOM 3eM/BIILTY Y TpaHIliaMa yT-
BpbheHIM noceGHIM 3aKoHOM (4naH 9 crag 2).



IlocaoBatuy...

IlpeacraBunutBo y Pycujn

Pycka dejiepaiiiija Hyu BHIIE OGNKa 3a JIIPEKTHA yiIarama 113 MHOCTPAHCTBA.
M360p o6nnka 3asicit off o61Ma It BpeTe aKTHBHOCTH CTPAHOT yiarada, Te o1 IILEBA
KOje IIPEKO HHBECTHIHOHOT MOMyXBaT4 el [1a OCTBAPI Ha PYCKOM TP/KIIITY.

OHH KOjH TEK yNla3e Ha TPAKHLITE MOTY Ce ONpe/IelTH 33 ApyTy MOryRHOCT /1a He
cTBapajy fomahe IpaBHO e, Beh /1a HOUHY NOCNOBa:e IPEKO NPEeJICTABHNINTEA Y Py-
cijir. IIpe/icTaBHUIITBO Ce He MOXKE aHTaKOBATH Y CBOjE IIMe y aKTIBHOCTIIMA Koje
crBapajy ao6uT, Beh 1Ma pyHKINY penpeceHTOBaHa CTPAHOT OCHIMBAYA Ha JTOKATHOM
TpxuTy. Mako cy My Ha Taj HaullH aKTIBHOCTH OrpaHIdeHe, NPeCTBHILITBO 1Ma 11
onpebere NPeTHOCTH y OFIHOCY Ha JIOKAJHO Tpeiy3ehe y norneay nopesa, Boherma Kusli-
ra, iapise i p.

OcHOBHH HeJIOCTaTaK NPE/ICTABHUILTRA je LITO CY BeroBe KoMeplllijaise (yHKII-
je 1t MoryhHOCTH OCIOBak-a Y OCHOBI OrpaHirieHe. OHO MOXKe PajliTi I0CI0Be KOjii cy
3alpaBoO CaMo IIOJIpIIKa /IeIaTHOCTIIMA MaTHYHOT npemy3eha, Kao 1ITo ¢y OPHKYIIbake
nofaraka O TPAKIILITY, MaPKETHHT, IPOMOIja, IPHIPEMHE Pajie 3a 3aK by UHBAKE 10-
cioBa, npahere H3BpLIeHa NocnoBa HT. OHO ce He MOJKe aEraKOBaTIl y HE3aBICHIIM
KOMEPIjaHIM aKTIHBHOCTMA I YBeK ce [OjaRbyje Y HMe I 33 pavuyH CTPAHOT OCHIBaYa
I 32 Hera MoxKe 00aR/baTH HII3 YC/IYTa Ha JJOKAMHOM TPAKHIITY. [IpecTaBHIIITBO MO-
JKe OTBOPHTII GAHKOBHH PAavyH If aHT&KOBATH jjoMahe pajTHIKe.

OcHuBake OTHOCHO BoheH:e NM0cioBa IpeKo Mpe/icTaBHIIITBa JIOOIIO je Ha TOIy-
nMapHOCTH H3Mehy octanor 1 3aTo 1ITo oMoryhasa OpiCycTBO Ha TPXKIILTY €4 HELITO
Mame (pOPMAHOCTI Y OHOCY Ha JIpyTe o0ixe (OcHIBame npeiryseha).

ITpefcTaBEUIITBA Cy MHOTO Make "H3I0XKeHa" PyCKOM IOPECKOM CICTEMY O IIpe-
my3eha ca crpann yuetnhen. CrpaHa IpaBHa iilla Koja ocyjy ¥ Pyciijit mojimosxkHsa ¢y
nope3sy Ha goout. MebyTim, cMaTpa ce ja 1o0nT KOjy OBa JIla CTEKHY IIOCTIOBakeM Y
Pycnjit He noTirie o1 pajia npecrasHiiuTa. HapasHo, oTyfa Tpeba BOMIITI padyHa jla
AKTHBHOCTH NPEJICTABRINITBA He Oy/y KBaTNGIKOBaHE K0 NPyKawe YeayTa TpehiM
JIuMa, Beh Kao nmoMohHe akTHBHOCTI 3@ JAUPEKIIY Y HHOCTPAHCTBY. AKO Ha OCHOBY
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nopecKe NpijaBe MOPECKIl OPradil YTBp/e Aa j¢ NPeCTABHILITBO HIMano HpPHXO Oj1
HpyKarsa ycnyra y Pycnjin, npesicrasaiinTio he O1rri 06aBesHo la nnaTi Iopes Ha Jio-
OIIT.

IIpencTaBHIITA CTPAHIIX JIHIA MOJUICXKY MaHe CTPOrIiM PauyHOBOJICTBEHIIM 3aX-
TEBIIMA Y OJIHOCY Ha CHTYalllljy y Kojoj ce Hanase pycka npegyseha. Ilpejcrasuiimso
MOXKE KIBITOBOICTBO BOIHTIT IO PYCKOM HITH HHOCTPAHOM METOIY, TOK HPCH}-BE]‘IU MO-
pa NpIMEHIBATI PYCKI METOJ KOjli HiTje YBeK y cKknafy ca MebyHapoHo npixsaheH
pa‘{}'HOBOJICTB{:‘HIL\I CTaHapiuma.

TIpecTaBEIIITBO cTpaHia y PycIjii cMaTpa ce Hepe3mjIeHTOM ¢a CTAHOBIILITA Jie-
BH3HIIX POIIHCa 1 [eBI3He KOHTpoe. [IpecTaBHIIITBO MOXKe OTBOPITI AEBIT3HIT pa-
YYH 11 y Hadely HeMa OrpaHiucia y KopHinhewy TOT pauyHa OJHOCHO y NOTIefy
paciiosiarasba Jiepusama. OBO je y 3HaTHOM KOHTPACTY y OJIHOCY Ha CHTYaIlHjy y Kojoj ce
y HOI7e/y paciionarama JieBIsamMa Hanase pycka npejyseha.

ITpencrapHmuTso je ocnobobeno naahama HapiHe 3a ayToMoOIe I HaMellTa|
Koje yBe3e 3a cpoje notpebe. M crpann HaMeIITeHININT Ipe/ICTaBHILITaBa MoTy 6e3 1a-
PIHE YBO3UTH CTBAPH 3a CBOje JOMahITHCTBO 1 ayTOMOGILIE 3a CBOJY ynoTpesy.

Pyckn npomiic He Tpake [1a ce 3a OCHHBaH-e IIpeIcTaBHIIITBa Jo0lje (hopmamta
no3pona. Ho, 3a xopniheme HaBeeHIX NOTOJHOCTH, IOTPeCHO je MaTH aKkpefira-
IHjy, 1a ¢y, B3 NPaKTHYHIX Pa3iora, FOTOBO CBA MPEJICTABHIIIITEA 1 PErHCTPOBAHA KON
nomahiIx BIacTI.

He nocToju jepar mpomici Kojit 611 ypebiiBao ocHIBamke U perncTpariijy npejicTas-
HIINTaBa cTpaHiX jama y Pycmji. Ilponec perucrpaije oGyXsaTa BHILE HMOCTYIaKa
npefl HeKOJIHKO OpraHa I OfiBlija ce Y Hauedqy y jiBe ¢hase. Hajnpe, ocHuBay Mopa I3a-
Gpartii oprad Kof Kora he ms3BpiunTi pernctpamijy (Mory ke o yumnnmrn kot Tprosay-
Ke H HEIyCTpIjcKe KoMope, MiHncTaperBa npuspefie, MIHICTapcTBa 33 6KOHOMCKE
OJIHOCE Ca IHOCTPaHCTBOM). Pernicrap npesicraBrHLITaBa BOAN ce Kol MimHncTapcTBa
TPIBpPefie, a ce 13 IPaKTHYHIIX pa3niora (Ha IpuMep, 1o0ijale NOTBpIa NoTpeGHIIX 3a
OeclapHHCKH YBO3) IpeNopyyyje periicTpaliija Ko oBor opraHa. CTpaHo npejiyzehe
Mopa nojHeTH Behn 6poj JOKyMeHaTa, y OpITHHATY I IPEeBOY, YKbYYYjyhil npinepke
CBOJIX OCHIBAYKIIX IOKYMEHATa I H3BOjla H3 PericTpa MecTa OCHIBama (ca alocTi-
JI0M), HOTBPAY OaHKe O COJBEHTHOCTH, Kao I paBilia O pajly npeAcTaBHILITBA. Pern-
crpauija kog MIHACTapcTBa NpHBpEfie Tpaje OKO [Be Heflebe, a TAKca H3HOCH OKO
3.000 CA]L nonapa y nIpOTHBBPEIHOCT y pyOibama.

Opyra daza nocTylka perucTpaiije ofiBlija ce Ko nopcekix oprasa. [Ipitjasa mo-
PECKOj yIpaBi MOpa ce H3BpLmnTH Ge3 06311pa ITO IpefCTaBHIILITBO, C 003POM Ha
NPHpPOIY CBOJIXX AKTHBHOCTI, MOXKe KacHHje OuTi ocnoGoberHo op mnahama mopesa.
Ogaj noctynak Tpaje oko 10 gara 1 cnpoBof ce Oe3 nnahaka Takce.



3a JOKyMeHTaUHjy

¥Yrosop o npenocy yeaa y MelwoBuToM npeayszehy

(IIpurasyje ce yeoeop kojis doxahu yaazau lipeHoctt c80j yeA0KyiiHIL yOeo y lipe-
dyaelty Koje je ocHoeao ca clUpanus yaazawes na c8oz clipano? lapiiinepa axko oa
ClpaHay UOCtiaje JeduHte OCHUBAY [T). tma YeAoKyiniL yoeo y lipedysehy)

¥Yrosop o npenocy yaena y MemoBaromnpeysehy " " m.o.0.,, Beorpan

3aKkbyded . 199 . nameby JIta. ("crpann ynarau") 1 Ipemyse-
hasa " " 1.0.0., Beorpaj ("posmahit ynaray")

(y mabeM TekeTy obe CTpaHe ce Has3lBajy “OCHHBaMi ")

Ilpednuetit yzosopa u yzosopre konctiatiiaiiije

1. OcHiiBaun KoHcTaTyjy crnenche:

1.1. pa cy _._ 199_. 3aK/ByHILIN YTOBOP O OCHIIBa:Y n.o.0., beorpap,
("yrosop o ocrmBamwy " 11 "IIpemysehe), 1a je yroBop 0 OCHHBamwY YIIICAH ¥ pervcTap
KOJ1 HaJUIe’KHOT CaBEe3HOT oprada noji OpojeM (petierse Opoj Y. ), Te #a je
OCHHBam:€ 1peflyseha yncano y periicrap Kojt ITpuspensor cyia y Beorpany petere
P, Ha PErHCTAapCKOM yAOUIKY 00;

1.2, na je cTpann ynarau npi ocHisamy ITpetyseha ymnaTHo y roTOBOM YIIOT y Ka-
mrran Ipenyseha y nsnocy on JJEM , @ J1a je ntomahn yaarau npil OCHIBamy
[Tpenyseha ynnatno y rotopom ynor y kanuran Ipenyseha y mimapekoj npornsspen-
HocT o JEM >

1.3. na crpann ynarau mma yjieo y Ipeuysehy on %, a ja jomahin yaaray nma
yaeo y Ilpenyschy op __%:;

14. na je nenarsocr Ilpemyseha . WITo je o6nacT y Kojoj
CTpaHI yjiarayn Mory iMmarti BehnHCKo yuenihe y yIIpaRbawy OTHOCHO 1EJOKYIHII
YACO;

1.5. na je yroBopoM 0 OcHIBamby, Kao 11 cratytom Ilpenyseha, npesnbero na Higje-
Jlad ynarau Hehe npeset cBoj yieo i ieo yiena y Ipeysehy Tpehim nmmmva, Ge3
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MOHYJIC APYTOM YJIaraty j1a YAeo 10T JIe0 y/ieNa KT, Kao 11 1a je yTOBOPOM O OCHHBAHY
[peBiber NocTyTaK Y TAKBOJ CIHTYALjIL;

1.6. 1a je cTpann ynaray HOHYNO JoMaheM ynaravy, JOMHCOM Ojf 199_, pa
OTKyIH yfieo fomaher ynaraua y Ipemysehy, a f1a je Ynpasun on6op nomaher ynaraua
TY MOHY/Y NPIXBATIIO HA CEJTHIIN O]1 199 .

2. Ha ocHOBY KOHCTATaIllja 113 YaHa 1, OCHIBAYIL CY CATVIACHIT [Ia OBIM YTOBOPOM
noMahil ynarad npeHece Ha CTPaHOr yiarada cBoj Henoxymnsn yieo y Ipenysehy, noj
VCJIOBHMA IT HA HAYIH KOjIi CY 1a/he OBIIM YTOBOPOM NP IBItheHTI.

lIperoc ydeaa u dejeitisa lipenoca

3. Nomahi ynaray oBIM YTOBOPOM IIPEHOCH CBOJ eNOKy HIL yieo y [lpenysehy na
CTPaHOT yJarava, a CTpaHil yj1arad IplxsaTa oBaj IpeHoc.

4.

4.1. Ha ocHOBY npenoca yjena fomaher ynaraua y Ilpemy3ehy Ha crpasor yiaraua,
CTpaHi ynaray nocraje jemmin ocuimay Ipenyseha ca ynenom o 100% y Ipenysehy.

4.2. O nana npexoca yfena ca goMaher yjaraua Ha CTpaHoT yJlarada y cKJajy ca
OBHM YTOBOPOM IIpeCcTajy cBa Npasa It o8ape3se fomaher y/rarada Kao ocHisada [Ipeny-
seha.

Haknada/yena 3a fpenoc yoeaa u Hawun taahara

5. Crpanu ynarau he naatiTi jjomahey ynarady HakHafgy 3a IPeHOC yaena Iio
OBOM YTOBOPY ¥ [I3HOCY OJ1 TEM.

6.

6.1. Hakmany n3 umara 6 nnarnhe cTpaHn ynaray gomahem yiarady y poky ofl

OJ1 1aHa 3aK'by4eH:a OBOT yTOBOpA.

6.2. Hakuary 13 unasa 5 nnarithe CTpaHit yJ1arad Ha JIeBH3HI pauyH jiomaher yna-
raya Koju My fomahi yaray nicMeHo HazHaqll

6.3. lomahn ynarad he mIaTiTi CBe Ope3e KOJI U3 IPEHOCa YleNa 10 OBOM YTOBO-
py mpomnsaby 10 [yTOCIOBEHCKIIM IPOMICIMA.

Ciuatityc Ilpedyseha, cliposoberve popmaanoctiin o jyiocaosenckus ipoiii-
cuma

7. Ilpenysehe he, o n3BpIeHOM HpeHOCY yiena ca gomaher ynarada Ha CTPaHOT
ynaraya npema oBoM yropopy, noctari IIpeiysehe y HCK/bYUIBOM BIACHHIITBY CTpa-
HOT JIHIIA Y CKJI4jly Ca JyTOCTIOBEHCKIIM MIPOIICHMA.

8.

8.1. Jomahi ynarau je carnacad fla CTpaHIl yJarad, y cKiafy ca IpoMeHama H3Bp-
IICHIIM Ha OCHOBY OBOT YTOBOP&, 3aMEHI1 yTOBOP O OCHIBakY CBOJOM OVTYKOM 0 ypehe-
wy ofHeca y Ipenysehy.

8.2. Oyka crpaHor ynarada o ypebemwy ofHoca y Ipeysehy 13 crasa 8.1. 3ame-
Huhe yroBop 0 OCHHBAH:Y Kao ocHIBauki akT [Ipejyscha.

9. Crpann ynaray he o6e36e/ITH 1a ce o IIPeHOCY yjiena o 0BOM YTOBOPY, O TOBe-
hawy cTpasor yinora i yaena, o npomern craryca ITpejyseha, o npoMeHn ocHnBaya, o
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IIPOMEHII @KTa O OCHHBaHY, K40 1 O JIPYTIIM OKOJIHOCTIIMA KOje IIPON3ITase 113 OBOr
yroBopa (npoMeRa HpMe y CMICTY [1a ce 36anyje ped "MeUIoBHTo" I /Ip.), Ha Ha'ulH i
Y POKOBIMA peBHbEHIM JyTOCTOBEHCKHM TPOIIICIMA, 0GaBECTI HA[UICKHO CABE3HO
MITHICTapCTBO, TE IIPOMEHE YINIILY Y pericTap npenyseha koa Ipimpesor cyna y Be-
orpajy.

Pewasaive clioposa

10. Crpane cy calytacHe Jla eBEHTYalHe CIOPOBE 110 0BOM YTOBOPY pelllaBajy mpema
ojipe/ibaMa O pelliaBathy CIIOpOBa 113 YTOBOpa O OCHIBamY.

TIpinvepui yroBopa, je3nK, cTynale Ha CHary, opnatithene 3a MOTTIHCHBAR:E

11.

11.1. OBaj yToBOP 3aK’LYUEH je Ha CPIICKOM Je3IKY.

11.2. [Tomahn ynaray ce oGaBesyje /1a IpeBejie YTOBOP Ha €HITIECK je31IK 3a oTpe-
Ge cTpaHOr ynaraua 1 FapaHTyje CTPAHOM yJlarady Ja je IpeBoj TauaH.

12. YroBop je 3akbydeH y 5 npimMepara, ofl KOJIX 110 jeflaH 3ajip:Kana CBaKa CTpaHa,
jefla ce KOpHCTH IPIUTHKOM OBepe yYToBopa KOjl CyJia, @ JIBa ce KOpHcTe 3a norpebe
ITpemyzeha n cnpoBoben:a hopMamHOCTIH MO wnaHy 9.

13.

13.1. ¥YToBop cTyTia Ha CHary JIaHOM IIOTIHCHBAR:A.

13.2. TToTmic Ha yroBOpY OBepaBajy ce KOJI HaJUIeXKHOT CyJa Y CKJay ca jyrocio-
BCHCKIIM [TPOITICIMa.

13.3. ITynomohje 3a e Koje NOTIHCYje YTOBOP ¥ HMe If 3a pauyH CTPAHOT yJiara-
Ya H33[4TO je y (bopMIl IpeMa TIpaBy MECTa I3[laBama. Y ToBOp 3a foMaher ynaraua
HOTIHCYje JiIe oBnalnheHo 3a 3acTynabhe JoMaher ynarada.

3a Tt 3a J1.O.0.

YNHTHHK 32 NpHNpeMy OCHHBawa npejyselia ca cTpaHuM KanuTaaoM
nperjieJ aKkTHBHOCTH HAa OCHHBakYy npeay3ehia

(Ha CPIICKOM H EHIJICCKOM je3HKY)

(¥ tipuiipesu uspade yzosopa o ocrusarby lipedyseha ca clipaniiyn yaozom, 00 3a-
whtliepecosanux Hapliepa Wipeba obesbedullin 00zo80pe na nexa Hulliara xKoja e
OCHOBY 3a pad Ha y2080pHO] DoKysmeHtalyi. Hcilospemeno, yaazaqiia tipeba Upu-
Ka3aitii (e ocHO4He akilit6HOCHI Koje y Hoctllyliky ocHusara lipedyseha tiipeba opaa-
Huzosalli 1 cliopeectiltt).

EnemeHTH 332 yroBOp O OCHHBaky Hpefy3eha 1 JpyTIX JOKyMeHaTa y MOCTYIIKY
OCHHBAaH:a

OcHuBa4H:

* nomahn (nmpaBHa 1 PU3NYKa NHIA, ca MATIHYHIM GpojeBIMa)
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* cTpann (pu3nyKa U NpaBHa JINa, jyrOCIOBEHCKII IPXKaB/banIl ca GopaBuLl-
TEM y HHOCTPAHCTBY MY’KHM OJI TOMIHY [aHa ca I3BOIIMA Il perHCTpa mpeMa
CEJIHILT) IIPAaBHOT JIIa, OJIHOCHO ca JI0Ka30M 0 00PaBKY [y:KeM O]l FOJIIHY
naHa)

OO0k npegyseha:

* JICOHHYKO APYLWITBO (H METO OCHHBAaHa CHMYITaHO IUIH CYKIECHBHO)

* IPYUITBO Ca OrpaHH4yeHOM OATOBOpPHOIIhRY
OcHIBAaYKH KaTam

* YKyIlaH H3HOC OCHHBAUKOT KamiTana (IpefoduTH IPONHCAHI MITHIMYM
npemMa OOJIKY II HauHHY OCHIIBaHa)

* H3HOCH KOje yJiaXKe CBaKI OCHIIBAY, T 113 Uera ce CacToji YIOTr CBAKOT
OCHHBayva (y TOTOBOM, y CTBApIMa, Y IpaBiMa)

HenatsocT:

* ICNaTHOCT y 3eMJBII (Y YTOBOPY II CTATYTY HAaBOJH Ce IIpeMa rpynama i 1oj-
rpynamMa npolliicare KiracuguKaillije lea1aTHOCTI)

* COO/LHOTPrOBIHCKA I€NaTOCT
Dupma:

* upma (Mopa cafipKaTh KapaKTeplCTHYaH Ha3lB npeayseha, ckpaheny
HA3HAKY JIeJaTHOCTIH If 03HaKy O 006MNKYy npefyseha, Te agpecy ceanmra)

* ckpahena iipma

* (bripMa Ha HEKOM CTPaHOM Je3HKy
Cemumrre:

* MECTO, yanlia It 6poj (ca 10Ka30M 0 OCHOBY Kopimhemwa IIpocTopija yro-
BOp O 3aKyIy, BJAcHHIITBO floMmaher ocHIBa4a I Jip.)

* Je[HHNLE BaH ceflilITa npeayseha it opnamhemna y IPaBHOM IPOMETY
Ypanbame:

* Opradf (HaBecTH y KOjIM clyyajeBIIMa I0je/IlHII OpraHi MOpajy ocTo-
jaTi)

* Ha/IJIEKHOCT

* HaYHH KOHCHTYHCabha

* KBOpyM 1l BehiiHa noTpe0Ha 3a Oy UlBamkhe y MOje/IHIIM CHTYalnjaMa

* IMEHAa 9JaHOBa YIPaBHOT I Hal30pHOT 000 pa (aKo ce OpraHu3yjy) i 3ame-
HHKa
BacTyname:

* IHPEKTOp, FpaHile oBlalhema, ako ce NOCTaBbajy

* HIa ca moce OHHM opnalnherMa 1 OJITOBOPHOCTIIMA

* NpOKYPp4 i BpcTa (Ioje/lliHaYHa, CKyIIHa).

IMocTynny u aKTHBHOCTH Y OCHHBaIbY npejy3eha:

* 3pajia yToBOpa O OCHIiBaky npefyseha
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2)

0)

* H3pajia HallpTa cTaTyTa (KOjII Ce NPIazke YTOBOPY O OCHIBAY )

* npepohene yrosopa Ha jes3lk CTPAHOT OCHIBA'A (4KO HIlje [yTOCIOBEHCKI
ApKaBLaHIH)

¢ NOJHOLICHC 3aXTCBa CABC3HOM OpPraHy Ha/lJICJKHOM 3a MOCJOBE CKOHOM-
CKHX OJIHOCA Ca HHOCTPAHCTBOM 34 OLEHY CarflacHOCTII yTOBOPA Ca 3aKOHOM

*H3pajla HaupTa HpdaBHJIHHKA O CIIO/BHOTPrOBHHCKOM MOCHOBAH:Y

*yIiaTa yjaora

° [IPIIIPEMa OJUTYKA OpraHa yrpapbaka (11pema ojipe/ibama yroBopa o OCHII-
Bam)y)

* KOHCTHTYIICAH:¢ OpraHa (CKYNUITIHA JOHOCH CTATyT I HPABHIHIK O CHO b-
HOTPrOBHHCKOM IOCAIOBamkY Te IMEeRYje YIIpaBHIi 0100p It HaA30 pHIT 0150pD,
aKO OBH OPraHi IOCTOje; YIPaBHIl 000p IMEHYje [IpeKTopa)

* OBepa IIoTIICca JJUpeTKOpa I OCTaMIN JHI{a OBAaluIRe HIIX 3a 3acTylame Te
IPOKYpHCTE
* IOIHOLIEHE 3aXTEBA 3a YIIIC OCHNIBaA Npejly3eha Y CyICKH perncrap

° i13paja nevara npejyseha

* HOJHOIIEH,E 3aXTeBa HCHCKIIJCKIM OPraHiiMa 3a Carf1acHOCT Jla Cy NCIy-
HEHIT CAHITAPHOTEXHITUKIL 1T IPYTI YCIOBI 33 00aB/bake IeMaTHOCTI

* NOHOIIEH:E 3axXTeBa 3a ofipehiiBane MaTIuHOT Gpoja 3aBojy 3a cTarTn-
CTHKY

° IOJHOUICHE 3aXTeBa 3aBOJly 3a IJIATHI NPOMET 3 OTBapame KIpo-pauyHa

* IOJIHOIIe e 3aXTeBa CaBe3HO] yNpaBil LapitHa 3a 1001 jakhe [apiHCKOr
Gpoja.

Elements for Agreement on Foundation of Company with foreign
Participation

Founders:
= domestic (legal and physical persons, with registration numbers)
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1)

2)

« foreign (legal and physical persons, including Yugoslav subjects with domicil
abroad for more than one year with certificates of incorporation and proofs of

domicil in foreign country for Yugoslav citizens

Type of Company:

* joint stock company (and method of formation simultaneous or successive

e limited liability company

Capital:

e total capital

» amounts (value) to be invested by each founder

e structure of capital (in cash, in kind, in rights)

Objects (activites):

» regular activities

¢ foreign trade activities

Name:

« name of the company (distinctive name and activity, address, type of com-
pany)

* short name of the company

» name of the company in certain foreign language

Place of Business:

* town, street and number of building (with the document proving the right for
use of the premises lease agreement etc.)

* entities outside principal place of business and limites of their authority
Management, bodies

* organs (compulsory and other)

* authorities

 composition

e gquorum

¢ decision making procedure

Representation:

» manager (director general)

o limits of authority

e senior staff with managerial responsibilities

* procura

Activites and Procedure for Establishment of Company

e drafting of foundation agreement
» drafting of articles of associations (statute) to be enclosed to agreement

* translation of agreement to foreign lauguage
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3)

4)

6)

7)

» filing of request and provision of the approval of federal authority in charge of
foreign economic relations (assessment of compliance of agreement with the
laws)

sdrafting of internal regulations on foreign trade activites

spayment of capital

e preparation of decisions of company’s bodies

* constitution of company s bodies (general meeting nominates board of direc-
tors and supervisory board, if envisaged by agreement, promuglates statute
and internal regulations on foreign trade activites; board of directors nomina-
tes the manager)

* legalisation of signature of manager and other authorised persons
» filing the request for entering of establishment of the company into court regi-
stry

.

o making of seal of company

» filing of request to various inspection organs for their consent that technical,
sanitary and other conditions for start of business operations have been fulfil-
led

« filing of request for obtaining company s registration number from Statistics
Bureau

* submission of request for opening of account

» submission of request to Federal Customs Authority for obtaining customs
number of company.



I'nocap

JToKymeHTH Ko ju npate poGy
((ppanuycKH TepMHHN)

billet a ordre - cONCTBeRa MeHIIA

cachet de I'entreprise et signature manuscrite - nevat npeyseha 1 notmice

certificat d “inspection - noTBpaa o nperey

certificat d“origine (de la marchandise) - notspyia o mopekny (pote)

certificat de pureté - notsppa o uncrohi (poGe)

certificat de qualité - noTBpy1a o kBamrety (poGe)

certificat sanitaire - TOTBp/ia 0 CAaHUTAPHO] HCIPABHOJICTH poGe

certificat de noncontamination radioactive - norspjia ja poGa Hitje paiioakTHBHa

connaissement - KOHOCMaH, TepeTHIA

déclaration de I'expediteur - 1zjasa nounnsaona

document de transport multimodal - JokyMeHT KOjil IOKpIBa HajMakhe /Be BpcTe
peBo3a

facture commerciale - komeprjanHa akrypa

facutre consulaire - KoHcynapHa cakTypa, B. visa consulaire

facture douanieére - napiacka dakTypa

lettre de change - ByueHa MeHIIA

lettre de crédit - akpeirns

list de colisage - nTricTa makoBama

visa consulaire - KOH3y/1apHa Bii3a (Ha hakTypin)



CYJICKA ITPAKCA

Bepa Maproeuh,
cyouja Bpxoenoi cyoa Cpouje

IIpakca BpxosHor cyaa Cpouje

ITpaBo na saurrury hpme npema oapeadn wiana 158. 3akona o npe-
my3elinma garo je npegyschy a e ieroBom ocnusayy

Ob6pasnoxeme

W3 cmiica ce BHMI [1a je TyXKIUba CyRIacHIK npeyseha “BM™ 3a criospry 1 yHy-
Tpalllihy TProOBIHY 3aje/HO Ca APYTHM OCHIIBA'IeM KOjif je To npefysehe NpBOCHTHO caM
OCHOBAO a TYXKIUba My C& Kao CYRIaCHHK KacHije npuiapysxuna. Ipeaysche je yimcano
y pericrap pememeM Pu. 20713/92 op 14.10.1992. rofime 3Haull 1pe Hero MTo je Ty-
JKIUba IIPHCTYIILTA KAo OCHUBAY. Y IIOCT0Bamy Npemy3ehe je KOpICTILIO Mopej] 03HaKe
“BM" it peunt Ekciopr MUMIOpT Kao ¢BOj 3alLTHTHI 3HAK HAaKO Te petil HIiCY 1eo i p-
Me npeyseha. Hakon nopemehaja ojinoca 13.eby cyBaacHiKa IpyTIX CYOCHHBAY OCHO-
Bao je apyry ¢upmy BM Exkcnopr Msmopr. Tyxivba Kao jeflad oj] BlacHnKa (upme
TpaKia je 3allTiTy (upMe Kao LITO je TpakKilla fla ce HOBO OCHOBaHO] ¢hripaii BM
Excnopr Mamopt 3a0pani aa Kopicti ciosa BM.

ITpBocTenenn ¢y je YTBpANO YBIJIOM Yy perlicTapcKe JICTOBE Jia je 3a 3acTylame
tupse “BM’ opnartheH ApyTi CyBAACHIIK KOJI je O3HaueH Kao JHpeKTOp npenyseha.

Baxpyuyjyhu ga je dupma “BM ymicarna parnje ofi Ty;KeHe hrpme YCBOjHO je
TY>KO€eHH 3axTeB 1 3a0paHlo Ty:XeHO] hupsu ynorpedy jiena (rphMe Koja caipkit 03-
Haky “BM”. [IpyrocreneHit cyjl je HpeIHavio NPBOCTENe Y Ipecyjly 1t 0AGHO Ty:KOeHl
3aXTeB ca 00palnoxewheM 1d 110 ojipeadaMa 3akora o npemysehina nperysehe 3acty-
na If Ipe/icTakba JIIPeKTop, M1a KaKo TYXKIUba HIlje 3daKOHCKIT 3acTYICHIK npemyscha
“BM” To Buje Gina Hit oBnathera aa nojHocH Ty:K0y, @ TAKO ORNalIheHkhe IMa HCK LY -
YHBO JMPEKTOP, OIHOCHO JIPYTH CYBIacHHK chupyme. BpXOBHN Cy/1 HANa3M /1a je TpaBiii-
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HO CTAHOBIIITE JIPYTOCTEICHOT CYId [ld TYXKILba I-l][jC ornanheHa Ha TpaAkd 3alrmiry
dupme. [pesa onpendn unana 138. 3arkona o npegysehinya, npemy3ehe Koje camoctan-
HO HACTYTIa Ha TPKIILITY [Ma PaBo Jia npejl HajUICKHIIM CYJIOM TPaKIl 3aLTirTy giip-
se. Hakne, npaBo Ha saurrury gipsme je aato npeyschy a ve ocuupauy. Ojpendom
unana 169. 3axona o npeysehiima npeysehe 3acTyna 1 npejicTaRba JIPEeKTop Npejty-
seha. OTyj1a Je NPaBITHO APYTOCTENEHIT CYJ1 3aKLYUIIO /1a TY2KIUha, K40 OCHIBAY, uiljy
3ALITHTY TPAXKII Hitje IIMaa oBaaumhehe 1a 0By hHpMY 3aCTyIa Ii 1a HOHOCH TYKOY 3a
3alITHTY (PrpMe Te je npaBnaso Ty»KOeHIt 3axTer 0j0no. OBo 11 ca pa3nora wTo npaso
Ha 3allTITy (iipMe [pliajia caMo npely3ehy a He [ HeTOBOM OCHIBa1Yy.

Ilpecyna BpxosHor cynma CpOije Ilpes. 473/95 on
8.11.1995. rojmine.

Hamuperbe niocrpanix nosepiiana Moryhe je ne cavo npema wiany
46. 3aKkona o aepu3LoM nociosaiby Beh W no oapendou unana S5
3aKkoHa 0 JCBH3IOM N0C/10BalbY YILIATOM Ha IHIAPCKH payyll KojH je
HoBepHIal, 0TBOPHO KOJ1 Jyrowiopencke Galke H Koje je y ToM ciy-
yajy nosepHoyesa 0anka

Yaan 35 3axona o desuszHom HOCA08AHY

O6pasnoxeme

Wameby crpaHaka je caulilbeH o0 pauyH nociosama Ha gad 31.12.1990. rojime Ko-
JuM Je YTBpBEHO jla TYIKeHIl, Kao npassi cneabermnyr HP Tykiony Ha nMe npojate
pole ca KOHCHTHANHOHOT CKAIILITa AyTY]y 13H0c o1 1.598.920,12 ¢ppanmyckix dpa-
HaKa Ha IMe HenopydeHe pobe off CTpaHe TYXKIONA [IPaBHOM IIPETXO/IHIKY TYXKEHIX 11
T0 3a nepuoj o1 1.01. no 30.06.1991. romie 11 n3Hoc ox 145.288,14 dpaHiyckix ¢ paHa-
Ka ITO yKyHHO n3roc 1.744.208 26 chpaniryckix gpaHaka.

CHopHo je fa 1 cy TY:KeHIi cBoje ofapese mpeMa TYZKHOLY H3MIPILIH YIUTaTOM [IH-
HapcKe NpoTHBepenHocT beobanii 11 Y HioH GaHL.

Haimve, 113 criica IpejiMeTa MPOI3IUIA3I 1A je TYKITAl OTBOPHO JHHAPCKE padyHe
xoj “Beobanke’ 11 Koj “YHHOH GaHKe”, Te [la ¢y lIpeMa Hamasy BelllTaKa Ha padyH Ty-
sknona y BeoGannn ynnaheHH YKYIHH I3HOCH Off Ty»KEHIKA H TO Yy BPEHOCTI Off
1.231.168 46 cppaniyckix hpaHaka, a [1a je Ha HEPE3MIEHTHI PauyH TYXKIOlla OTBOPEH
xoj1 YHIoH Gaske 0 Tpeher pejja yIWIaTILII Ly yKyNaH 13doc o 8.657.005 mHapa mto
MpefacTarba BpefHocT o1 65.286,62 dpaniyckix hpanaka. M3 crica nponsinasii jia cy
TYKSHIIIN BPIIILII yIUTaTe Ha IHHAPCKI payyH TYKIONA 110 HANOoTy Ty»KHOIa.

IIpBocTener cyfl ycBaja Ty>kOeHH 3aXTeB 3a YKyIaH I3HOC yTa y (hpaHIyCKIM
ppaHIIMa 3aK By Iyjy Rl Aa cy TY>KEHHI[I OILTI Ty»KHIT /12 YT H3MIPYJy Y CMIICITy YjlaHa
46. 3aKoHa O JICBH3HOM IOCTIOBAKY Ha Taj HaullH LITO e U3BpLITH yinare GaHIH OB-
JamheHo] 34 MOCNOBe ca HHOCTPAHCTBOM Y JUIHAPCKO] MPOTHBBPEHOCTH JIEBI3a 110
IIpOfajHOM KYpcy KOji BaKIl Ha [1aH Kajla ce II3BpIliaBa HAJloT npema lHocTpaHersy. Ka-
KO Ha TY>KHOYEB pavyyH Y HHOCTPAHCTBY OBE yILTaTe HICY CTHIVIE IIPBOCTENEHH CY/l 3aK-



116 [Ipapo 1 npuspena 6p. 3-4/97.

Jbyuyje Aia cy Ty:KeHH y obaBe3i IpeMa TYKHOIY Jla HCIUTaTe YKyNaH H3HOC JIyTa.
Hakiie, IpBOCTENeHH CYJl 3aK/by'yje fia TYKEHHI HICY N3MIPILTI CBOJE MOTPAKHBAE
YIIaTOM Ha TYKHOUEB pauyH OTBOpeH Kojl beobaHKe 11 ko1 Y HHOH GaHKe Ha JIIHapCeKH
I3HOC Te OBe yIUlaTe Kad HaMHpPeHe TYXKHOIla IPBOCTENeHN Cy/l Hitje y3eo y 003Hp.
HpyrocTeneHn cyjl NpHXBaTa CTaHOBHIITE [ PBOCTENCHOT Cyjia Jlofajykil jou 1 To j1a
Beobanka Kao nocfosHa GaHKa TY:KEHIX HIfje H3BPLIIUTa JO3HAKY JICBH3HIX CpejicTana
Ha pauyH TyKHola. BpXOBHI Cyjl Hanasil 1 Cy HIDKECTENEHH CyI0BH CIIOPHIT OJIHOC pa-
CHPABIWIH NOTPELIHOM IIPHMEHOM MaTepHjaaHor npaBa. Haine 11 npBocTenes i apy-
TOCTEIICHH CyJ CMaTpajy fla Ce Ha KOHKPETHIT OJTHOC IIMa IIPHMEHITI oIpe/iGa unaHa 46.
3aKoHa O JIeBH3HOM [OCTIOBak)y Koje npommcyje fa he ce cMarpati j1a j€ MEBI3HO 1O-
TPaXKIBake H3MHPEHO OHIa Kala ornauthena 6aHKa /1a HalOT 34 YIUIATy HHOCTPAHO]
cupmir. MebyTim, 13 cimica nponsiiasii a je ornatitheHa GaHKa KOjy ¢y TEXCHII Y-
JATHIL [IHHAPCKY MPOTHBBPEIHOCT O1i1a If Ty/KHoueBa GaHKa a He camo GaHKa Ty KeHH-
Ka. Hamve, koi BeobaHKe je TyXKIUTall OTBOPHO HEPE3MICHTHI PaduyH 3a CTHIAH:E
JIHAPCKIIX NOTPaKHBaKa 1UTO je IpeMa Ofpendl 4iaHa 55. 3aKoHa O JISBI3ZHOM 110-
cioBawy (“CayxGenn acr CPPI™, 6poj 66/85, 71/86, 3/88, 59/88 11 82/90) 61110 103BO-
/beHO. OBOM OJIpeGOM je NPONHCAHO: “CTpaHa /@ MOTY CTHLATH NOTPaKIBae Y
IHApIMa Ha padyHy Koji opiauhene OaHKe Ha HauiH Kojit npomnmnine CaBe3Ho 13Bpi-
Ho Behe Ha npepior Hapojme 6anke Jyrociasije”. OBa ofipe1ta je BaKiia Kako y Bpe-
Me flocneha ayra Ty:KHola Tako I flaHac If TO je Takobe jefad of HawiHa niahama
u3MHIpera 00aBesa npeMa HHOCTPAHHM NOBEPHOLIMA I TO Y JiHapiMa. Ha ocHoBy Ha-
npef mITHpaHe oipe/ibe 4aHa 55. 3aKoHa O IEBN3HOM NOC/IOBak)Y IOHETA je I O/LTyKa
Case3sHor u3BpuIHOTr Beha O HauliHy CTHIaka MIHAPCKIX OTPaKIBaa CTPAHTIX T4
y Jyrocnasmji (“Cry>xGern et CPPI”, 6poj 6/91) Koje 1t laHac BaxKIi a KOjoM je 1ipo-
IIICAHO f1a CTpaHa JIHId MOTy CTIHIATH NOTPaKIBaMKa Y [IHAPIMA I TO: 1. KYTIOBHHOM
JIHapa 3a [IeBH3e, NpojiajoM JoMaheM MY 3a inHape pody If YCIyTe I3 3eMaba ca Ko-
jiMa ce naharbe i Hall1aTa BPUIN Y KOHBEPTIGIITHIN [IeBI3aMa Koje fomahe mie mya
IpaBo fia yBO3H i I1aha 1o ojipefidama 3aKoHa, 110 OCHOBY yuelitha y J0GHTI, 110 OCHOBY
noBpahaja ynoxeHix cpeficrasa nTa. TaukoM 4. 0Be OfUTyKe MPOIICAHO je j1a TOTPaKIi-
Bama y IHapHMa CTeYeHa 1o ogpendama Tauke 1. oIyKe cTpaHa Jiil{a MOTy KOPHCTH-
TH 32 mnahawe poGa M ycmyTa 1t Apyra nnahawa JyrociaaBuju, 3a gaBame Kpejira
npefy3ehiMa H JIpyTHM IPABHIM JIHIIIMA Y CKIATY Ca CaBe3HIIM 3aKOHOM, 33 OTILIATY
KpeauTa Jo0HjeHIX Y [iTHapimMa o GaHaKka OBMAITheHHX 34 [OCIOBAmE Ca MHOCTPAH-
CTBOM, 3@ TPaHC(EP Y HHOCTPAHCTBO i 3a IPEHOC Ha IHAPCKIL PauyH JAPyTOr CTPaHor
mima. M3 Hanpep HTHPAHIX MPOIIica NPON3IUIA3H 1a HaMIIPeHe THOCTPAHIIN MOBEpIi-
nana Moryhe je He camo npema 4iaHy 46. 3aKOHa O JIeBH3HOM NOC/AOBaMY YIUIATOM
CTpaHIIX cpeficTaBa 11ahama Ha pauyH nosepnona seh je Moryha ncnnara u y qmsapn-
Ma 110 OipeAdH "iaHa 55. 3aKOHA O JIEBH3HOM NOCTOBAk:Y YIIaTOM Ha [AHHAPCKII padyH
KOJif je OBEPWIAN OTBOPHO KOJI jyTOCIOBEHCKe GaHKe I KOja je ¥ TOM CTydajy HoBepHo-
yeBa GaHKa.

ITpecyna Bpxosror cynia CpGiije y Beorpany Ilpes. 173/
96 o 24.04.1996. rose.
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IIpaBo Ha HaKHALY lITETEe H3 YTOBOPA 0 OCHIYPAIbY Y CMHCIY 4iana
901. 300 uma ce UEHMTH PeMa ONLITHM YCIOBHMA 33 OCHTYpaihe
HMOBHHC KOjH Cy CACTaBiH [IcO YroBOpa Y MOMEHTY 3aKk/bydciba
YIOBOpA a 11e Y MOMENTY urreTHor forahaja

Ob6pasnoxeme

M3 crmnica ce i 12 je u3Meby napHIUHIX CTpaHaKa 3aKbydeH YToBOp O OCHIypa-
By 10 nomncH 6poj 00240203 3a neprojioft 1. jaryapa 1990. rojire na Hagabe. Y roBop
j€ IpOMy>XeH caulaBameM JicTe nokpitha of 23.12.1991. rojime. Hipkectenewin cyjio-
BII Cy Ha OBaj CIIy4aj IPHMEHILTI OIIITE YCA0BE 33 OCHTYPaHe IIMOBITHE TY>KEHOT 13 ja-
Hyapa Mecena 1992. rojiise OJJHOCHO MaTepljajHO MpaBoO Koje je CTYHIUIO Ha CHary
II0CTIE 3aK/byUeH:a YTOBOpa O ocHrypatby. ITpema cranosiiirry BpxoBHOr cyjia npaBo Ha
HakHaJ[y TeTe H3 YTOBOpa O ocHrypamy Yy cmucay unaga 901. 300 nma ce neHnTH
IpeMd OIITIIM YCIIOBIMA 3a OCHTYParhe HMOBIHE KOjH CY CaCTaBHII JIEO YTOBOPA Y MO-
MEHTY 3aK’bydeHa YTOBOpA a He Y MOMEHTY LITETHOT fiorahaja. 36or Tora he ce y Ha-
CTaBKy HOCTYIKA NPHMEHHTH OILITH YCIOBH 33 OCHIYpame HMOBHHE TYKEHOT Kao
MaTepHja/IHO MpaBHH IPOMHC KOji je 6110 Ha CHa3Il y BpeMe 3aK/byuerha YTOBOpa O OCH-
Typary y KOHKpeTHOM ciyuajy. OBo ca painora mTo ce mreTHN florabaj ogurpaoc 25.
ebpyapa 1992. romiHe a Tafa cy ce NPOMEHIUTH OMIUTH YCIOBH OCHTYparha ca BaXK-
Howurhy of nana 1992. ropuse. HipkecTeneHn cyfioi ¢y oclOGOMIIIH TYKEHOT OJIfOBOP-
HOCTH 3a IUTeTy Hantasehli a cy HcHyHmeHN yCnoBH H3 unaHa 28. OMITHX yc/IoBa 3a
OCHTYpar€ HMOBIHE TY>KeHOr Kao 1f unaHa 931. 3akoHa o OOIHTauoHIM OfTHOCIIMA.
MebyTnMm, omuTeno3sare OKOMHOCTH HICY A0BO/baH OCHOB 3a 0clo00herme OroBop-
HOCTH OCHIypaBaya OJHOCHO TYKEHOT 33 HaKHafy IITeTe y cMmiciay wiaxa 931. 300.
Yak 0 y NoCTojarb)y paTHIX yC/JI0Ba IOCTOje LITeTe KOje HICy AHPEeKTHA HOCe/la pa-
Ta. Takse 1ITeTE NOCTOjE 1 Y BaHPEIHIM OKOIHOCTIIMA [1d CAMIIM [I0CTOjaEeM TAKBIIX
OKOJHOCTH HHje I0BO/baH yCIOB 32 0clnobabaHe OCHTypaBaya OITOBOPHOCTII 3a HAKHA-
my wrrete. 300r TOra je y CBAaKOM MOjeIIHOM CITyyajy NoTpeOHO YTBPIITH a JIH je LITe-
Ta HPEKTHA NOC/EHIa BARPE/IHIX OKOJHOCTH KOjii MPOMICYje OIMUTH aKT Ty>KEHOT.
Teper oKasiBama je Ha Ty?KeHOM IipeMa wiaHy 931. 300.

ITpecyna Bpxosror cyna Cpbuje ITpes. 152/95 on 27.
nenemOpa 1995. rojiise.

[la Ou npeBo3WwIall CTEKA0 NMPaBo 3a10re Ha podH Mopa a HCIYHH
yuioBe u3 wiana 105, 3akona o yropopuMa o npeBo3y y JIpyMCKOM
caodpahajy, 2 To je aa je Kao npeso3wiall JonpemMuo pody /10 npuma-
ola, HOHYHO je NPHMAaolly, a pe/ajy YCI0BHO HCIyihelheM odaBese
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IIPHMAOoIA W3 KOHKPETHOT YIOBOPa 0 1IPEBO3Y, T¢ PYAAILEM 0/IroBa-
pajyher o6estehena

Yaan 105. 3akona o yioeopina o fipesosy y dpysckox caobpahajy

Ob6pasnoxeme

M3 criica ce BIUNI [1a je TYZKeHI Kao NPeBO3IUIAIl CTBAPIH IIpey3¢0 O TY;KIONA Kao
OMIILHA0A TPH KaMIloHa GeToHCKor TBokba Ha npepos. Tyxenn je 6no y oGaBesi jia
oBy poOy npeBese Ty:KHOoueBOM Kymiy “Bnmauka Mopasa™ y I'binany. HecriopHo je
/1a TY»KEeHH Hilje H3BPIIIO HCHOPYKY Ty:KHoueBoM Kymy 19.110 kiorpama GeToHCKor
reoxba seh je Hanpejl HaneeHO rBoKbeE 3ajipKao 3a cebe 11 ycKaagmuTHo. [pyra /18a
KaMIOHa rBoKbha pejlao je Ty>KioueBoM Kymny “Brumauka Mopasa™.

[IpsocTenenn cyji je YTBPIHO ia TYKeHIl K40 HPeBO3IAAL yCTBapH, Tpehll KaMIiIoH
rBozKba Hitje HI O/IBE340 JI0 TYKIO4eBOT KyTima Beh camo 1o TTpiirtime, a HecnopHo je
/1a je npey3eo TpH KaMmiioHa Tor reoxkba. Ty:KUOUeBOM KyIILy je HCIOPYYHo JIBa KAMHO-
Ha, JIOK je Tpeht 3aprkao 1t He Hyjehit Beros npitjen upnMaolly pooe kenehin fa 0BoM
poGom Haiati off bimbauke Mopase Kao npimvaona poGe Heka CBOja paHNja NOTpa-
KuBan>a. [Tope/l HanIaTe pauyHa 13 paHifjer epuojia TYKEHI je TpaKHo o1 Bibauke
Mopage HanaTy H KaMaTe 3 UYera je HpBOCTeNe Il CyJl 3aKby 4o J1a ¢e pajil O 1I0Tpa-
JKHBAFSIMA 113 PAHIjer [IEPHOJia, & HE NOTPAXKIBAH:a 113 KOHKPETHOT CIIOPHOT YTOBOPE O
1peBo3y pode. Ca THX paxiora je npBocTelle I ¢y 06aBe3a0 TYKEHOT /1a OBY KOMIYII-
Hy rBoXkba npena nounrbaony 6yjyhil 1a HECY HCITYHEHIT YCIOBH 13 unana 103, 11 106.
3aK0oHa O YTOBOPIMa O IPEBO3Y Y APYMCKOM caoGpahajy, NOLITO Ty>KEHN Hiije peBe-
320 po0y yMECTO ONpeMe, Hilje je CTaBliO Ha pacrofaraie MpHMaolly OIHOCHO Hiije Tpa-
KHO Off 1piMaoia 06e30ehere 3a KOHKPETHO NOTpaKUBaHe I3 YTOBOPA O NMPEBO3Y.
BpxoBHIl cyjl HanasH fla Cy HIDKECTENEHN C)7IOBI CIOPHI OJHOC PACIPABILTH IIPABILT-
HOM npiMeHoM Yiana 103. 11 106. 3akoHa 0 YTOBOPIIMa O 1IPEBO3Y Y APYMCKOM caofpa-
hajy. Hame, 1a Gut ripeBo3iuial cTeKao 1paBo 3aqore Ha poGii MOpa /ia [ICIYHH yClIoBe
13 wiada 103. [THpaHor 33K0Ha, d TO je J1a Kao MPeBO3IUIAIL ONpeMit pody 10 IpIMao-
I(a, TIOHYJ/IH je IPIMAOIly, a Ipejlajy YCIOBIH HCHYHEHheM 00aBese IMPIMaoia 113 KOH-
KPETHOT YTOBOpA O NIPEBO3Y, Te NpyXKareM ojfropapajyher o6e3bebera. Kaxko Ty:kenn
HHje IonpeMIo poby 10 NPIMAOIA TO 1t Hifje I3BPLIIO YTOBOP O [IPeBo3y pole HITH je
CTYTIHO Y MOCJIOBHH OJTHOC ca NpiMaonieM poGe Oyayhil 1a ¥ NOCIOBHI OJHOC Ca IIpiMa-
OLIEM CTyTIa OH/Ia Kajla OHYJII NIpiMaolty pody, Na je NpaBIllaH 3aK/by4ak HIbKecTelne-
HIIX CYJIOBa [a HIje HCIYHHO YycjoBe i3 unara 103. WITHPAHOT 3aKOHA 1 Hije IMao
1IPaBO J1a 3a/IpAll poOY paji HAILTaTe NOTPAXKIBaka YaK HII 113 KOHKPETHOT YTOBOpa O
NPEBO3Y, a IONOTOBY HE 3a HOTpaXIBak:a KOja Cy ce OJIHOCILIA Ha HEeKIT PaHji IEpHOJT.

ITpecyna BpxosHor cynta Cpouje Ilpes. 208/94 og 6.
jyma 1994. rojime.

Kajia nosepwiail wmMa H3BPLINNH HACJIOB KOJHM MYy je yrspheno nos-
Yallo [I0TPAaXKHBAILE, 4 HCTO je H3rYOWI0 BpeaHocT 3000 ACIOMHHA-
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1{Hja, Na NOBEPIIAll HC MOAKC [1a TPAKH NPHIYAHO H3BPUICHHE, HMA
HPaBO [1d TPAKK peBaliopusanujy yrephenor norpaxkusaina

Yaan 379. 300

OG6pasnoxeme

Y cnryanujin Kajia Ty>Kinaig 360r ICHOMITHALIje He MOXKE [1a TPAKI H3BPLICHE pe-
wewa H. Opoj 49377/91 Koje je npaBocHayKHO, IIMa NPABO HA PEBAOpH3aIijy cBOra
HOBYAHOT NOTpaKimBama. CTora je norpelial 3aKbyyak NpBOCTENCHOT Cyia Jia je I1o-
cJie PaBOCHAXKHOCTI petrickha H. 49377/91 on 21.10.1991. rojuHe npoTeKoM poka off
TP TOMIHE ICTEKA0 1 poK 110 yaany 374. 300. OBo ca paanora mTo ce OCHOBAHO pe-
BIBIOM HCTHYE /1a YTBPHEHO NpaBo 13 H3BPHIHE NCHpaBe MOBEPIUIAll 10 wiany 379.
300 nma npaso 1a Tpaxku y poky o 10 roqxa. [Jaxne, Kaja nopepiuiail ivMa H3BpuUiHi
HACTIOB KOJHM My j€ YTBPHEHO HOBYAHO MOTPaXIBaw:e, a IICTO je U3ryGIuIo BpefHOCT
300r JICHOMIIHALj4 112 IIOBEPILIAll He MOJKE Jla TPAKI IPHHY/IHO II3BPUIEH:e, IOBEpII-
JIal MOXKE [1a TPaKIl HaKHa/ly peBalopusalliljy yrspbesor norpaxkimata. OBoO ca pas-
Jiora 1To nosepiiall 300r IeHOMITHAIlTja Koje je IpKaBa uiHIua 300r nHdaanije He
MOKe 1a OyJie IOBeJIeH Y TAKBY NO3MILY /14 13ryG1 BpeIHOCT CBOT HOBYAHOT HOTPaKII-
Bakba KOje My j& IPaBOCHAXKHOM OJITTYKOM CyZla YTBpheHo.

TIpecyna Bpxosror cyma CpOuje ITpes. 194/96 o
15.05.1996. rojise.

He nocroju 3akoncka Morylinoer npunajaisa apyurrsetor npeayseha
npueaTioM npegysehy, Tako ga mocrane ILeroB cacTaBiUH [¢o M Ja
HACTaBH H la/be [1a MocIIyje Kao npHsaTHo npenysehe

O6pasznoxeine

13 crmica ce BIIH Ja je pajHIuKI caBeT JpyurrBeHor mpefyseha “3” jaHa
2.11.1993. rommse 10HeO OUTYKY O Npimiajarby IIpHBaTHOM 1npefysehy Op. ... y Beorpapy.
Hcrora gana 2.11.1993. rojise ocHiBay BIacHNK NplBaTHOT npey3eha y Beorpaay
JOHOCH OJUTYKY O IpIXBaTaH:y Opidiajaba IpyLUTBEeHOT pety3eha “3” meropom npejy-
sehy. Mcrora j1ana upexTop abpiike “3” Kao OCHIBa4 NPHBATHOT [Ipefly3eha 3aKby-
qyje yToBop 0 ypebemy npapa it oGagesa 0BOJOM Ipimajata. Yaanom 3. yrosopa B
ce na chabpIiKa HamelTaja ca CBOM CBOJOM HMOBIHOM KOJOM paclolake y MOMEHTY
NpHIajakba I 3al0CTeHHM PajHIIIMA KOjIi Cy Y TPajHO pajiHoj o0aBe3ll ca npefgysehem
¥ MOMEHTY NpImajaksa, a HMa HX yKy[Ho 198, npumajajy ce npuBaTHOM npefysehy i mo-
CTajy BEroB jeHacTBeHH 1e0. OjipendoM 4naHa 4. KOHCTAaTOBAHO je /la Ha [JaH IpIilaja-
Ha NpHUBaTHO npemy3ehe y 00jeKTHMa MPOI3BOIHO] Xa/l, OCHOBHIM CPEJICTBIIMA 11
MAlIIHaMa M2 KIHIOBOJICTBeHY BpeHocT of 1.483.464.862.000 muHapa. Hakol Tora
crenn noGujado pemere ®n. 39185/93 ox 8.11.1993. rofiHe KojiiM ce y CYJICKI peri-
cTap ymucyje npunajame cpabpiuke Hameluraja “3” npisatHom npefysehy I1 us beo-
rpana. M3a Tora ciaepn petnewse ITpuspepsor cyna y Ioxapesiy ®n. 5449/93 ont
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17.11.1993. rojiiHe Kojid ce y perncrap Tora cyjia 6pmue Pabpika Hamenrraja 3 i3
Bemike Ilnane yenejt nprmajama npusatHoM npefysehy B ns Beorpaja. Csa cpejicrsa
fpaBa it oGasese OpucaHor npefy3eha 1anoM npimajata pey3iMa NPHBATHO TIpe)Iy3e-
he B u3 Beorpajia. Ha 0cHOBY TaKo yTBPhCHOD WITHCHITUHOT CTaH,d IPIUBPEHI Cy 0B
CY OJUTYUILTI /I je NpHIIajatbe H3BPIICHO Y CKIA/TY Ca 3aKOHOM KOHKPETHO ca OfipeABoM
unana 187a. cras 1. BakoHa o npeaysehiMa, Te 1a je HeGHTHO O KOJHM Ce CBOJHHCKIIM
OOG/IMIIHMa KalTala pajiil IPILTHKOM MpIMajata npejyseha.

BpxoBH# cyj1 Hanasi f1a cy HIDKCCTENICHH CYIOBII IOOHjaHe OJUTYKe JIOHENH Y3 I0-
TpeLHY NpHMEHY MaTepHjaaHor npasa. ITpema ofipenGn uiara 2. 3akoHa O npefyse-
hitma nipomiscan cy oGmimm npeayseha 3aBHCHO O TOra KOjiM CY KallliTaloM OCHOBaHa
OJIHOCHO KOJif CBOJHHCKI! OO/IIK Karifrana ynasu y npefysehe. [peaysehe ca yuerihenm
JIPYLITBEHOT I IPHBATHOT KallfTana (npefgysehe y MeMIOBITO] CBOJIHI) MOTY Ce Opra-
HH30BATI: K40 [ICOHIUKO IPYLUTBO, IPYLITBO Ca OTPaHIMeHOM OITOBOPHOIIRY, KOMAH-
JIHO JIPYLITBO, APYUITBO €4 HEOTPAaHIMEHOM COJIYIAPHOM OJIFOBOPHOLIRY UWI4HOBA I
jaBHO npeysehe Kafa ce ¥ HUX Y@Ky CPEfCTBA Y pamrurriy ob/IMa CBOjIHE
JIPYUITBEHO], 3a/Ipy>KHO] CBOjIiHI rpabara, rpahaHCKIIX NPaBHIX MiMlla HIH Y CBOJIHN
CTpaHIX mia. Paspabyjyhn ose onpente y I'nasn 11 koje ce onsoce Ha npenysehe y Mme-
IIOBHTO] CBOjHHI 3aKOH H3PHYITO PeryJInlile HaullH OCHIBamba Npejy3eha y MeIoBnToj
CBOjIHHE Yy unandy 81. o 84. 3aTiM o0MIIKe Oprarn3oBarsa npeiayseha y MEIoBHTO] CBO-
JHHI 1 Haj3ajl ynparbame ipetyseheM y MEIoBITO] cBojiHEn y unary 120. 3akoHa o
npeayzehnMa.

W najzaji, apyurrseHo npejysehe Mozke IpOMEHITH CBOJIHCKH 00K, &/ 110 Tay-
HO TIPOMIICAHIM YCJIOBIMA 113 3aKOHA O YCJIOBIIMA I IIOCTYTIKY NpeTBapakha IpyLITBEHE
CBOjuHE Y ipyTe o0mnke cBojiHe. Mmajyhin y Bty yTBpheHO WIIHEHIMHO CTae Hpoll-
317131 /14 He OCTOJH 3aKOHCKa MOryhHOCT 11pIiajara APy ITBEHOT peTy3eha IpiBar-
HOM npemysehy, Beh nocroji camo 3akoHcka MoryhHOCT fa npmBaTHO mpemysehe
3aje/HO ca ApyLITBEHIM npeny3ehen ocHyjy npefy3ehe y MEIIOBITO ] CBOJIHN ILIO Ko
JIPYLITBO €a OTPaHIYeHOM OJroBopHOLIhY y eMicty unada 104, no 109. 3akoHa o npe-
aysehima y KoM cimydajy 611 ce TauHO YTBPAILTH Y031 APYLITBEHOT KANITAa 1 Y031
IPHBATHOT KalllTala i Cpa3sMepHO HICTHIAMa 61t ce Io0HT It OPraHii30Baio ylparbame
KarranoM. 3aje/lHo 3a cBe 0OIMIIKe JIPYIITBEHOr KaliTala je To Jla ce yIeIn MOpajy
TaYHO pa3rpaHivITI i YIHcaTn y perucrap. ITpema ToMe He OCTOjH 3aKOHCKa MOryh-
HOCT [piillajakba IpYLITBEHOT npemyseha npueaTHOM npemy3ehy, TaKo 1a NOCTaHe He-
[OB CacTaBHI JI€O H Jla HACTABII I Ia’hbe J1a NMOCTyje Kao IpHBATHO Npeay3ehe 1I 1a Takeo
npiajame OGyjle YImICaHO y pericrap 0e3 pasrpaHidersa KOIKa je BpeIHOCT [IpyIITBe-
HOT KallHTaNa, a KOJHKa je BPe/IHOCT NPHBATHOT KallTala. 3alpaBo, 3aK0H Y 3aLlTITH
CBIX O0JIIKa CBOjUHE TAUHO OIlpefierbyje ol KOjiM yenosimMa npenysehe Moxe Grrn
OCHOBAHO KallHTalOM 13 PaTHYNTHX O0JHKA CBOjIHE TPOMHCyjyhil 1t HaulH yIpaRba-
tha CPEJICTBIMA CPasMEPHO YIOKeHOM Karrrany. OTyaa je norpetiaH 3ak/byHax NpBo-
CTENEHOT Cy/la Jia je HeOITHO O KOjeM ce CBOJHHCKOM OOMIKY Kanmrana paan. OBo ca
pasnora 1ITO ce BPEJHOCT APYIUTBEHOT KaMfTata ca KOjiM ce ynasn y npefysehe y se-
LIOBUTO] CBOJHHI BPLIN MOJ TaYHO yTBpHEHO] METOROMOTIHH MPOMICAHOM 3aKOHOM O
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JIPYUITBEHOM KalTany i 3aKOHOM O YCJOBIMa If TIOCTYIIKY HPeTBapama JPyUITBEHe
CBOjIHE Y ipyTe O0MIKe CBOjiHe. YnanoM 37. npollicaHo je fla npetyseha Koje 1o lana
CTyTIakha Ha CHAary OBOT 3aKOHA H3BPILIIO CBOJITHCKO OPraHi30Bakbe 3HAWI IPOMEHILTO
OOk CBOJHHE JIYZKHO Je /1a O TOMe 00aBecTI areHIy y poky o 30 fana ojf jana cry-
laka Ha CHary OBOI 3aKOHa If Jla JIOCTaBIl NOflaTKe 13 unaHa 8. cras 1. oBOra 3aKoHa.
Areniija he 3aTHM Y POKY O/l TPI Mecela H3BPUINTH HPOBEPY 3aKOHHTOCTII OPraHiizo-
Barba npefy3eha Kao JpylITBa H3BPILCHOT /IO laHa CTYTIakha Ha CHAry OBOT 3aKOHa It
IpOBEpY MPOLEHE BPEIHOCTH APYLITBEHOT KalliiTana H3BpUICHOT Off cTpaHe npefyseha.
Iaxse, npoteHa BPeHOCTI IPYIITBEHOT KAIITana je ojl KOHTpoJo Jipytrrsa. Crora
YIICOM IpHIIajarba APYLITBEHOT npefyseha npisaTHoM npemysehy Ge3 nperxofHo
CHPOBEJICHOT IIOCTY TIKa OPrasisoBaha Hpejy3eha y MEIoBHTO] CBOJIHII IPON3ILIA3H [a
J& perncTapcKii Cy/ A03BOMIO YIIIC KOji je He3aKOHNT Ha KOJil je Mo cly>KGeHO] JIyKHO-
CTH MOpa0 HasnTi y CMICTY ofipeiaba 3akoHa 0 MOCTYTIKY 3a YIIC ¥ CY/CKI pericrap
KOjHM y ofipeI0H 4ilaHa FIIach: Ipe IOHOMICHa PElIerha O 3aXTeBY 3a YIIIC Y CY/ICKII pe-
rHCTap Cy/ HCIIITYje a JIil €y HCIYH-CHIT IPOMIcani hopMAaHI i MaTePIjasHil YCIOBH.
Marepiija/Hi yCIOBI 3aKOHa CY: [Ia je 3aXTeB 3a YIIIC Y CKJIafy ca 3aKOHOM H Nof 2. J1a
j€ 3axTeB 3a yIIC Y CKJIaTy ca ofjpeidama OIITIIX aKaTa KOjHM Cy YTBpheH:H Nojiami off-
HOCHO HPOMEHE KOje ce YHICYjy Yy perncTap i jla ¢y HCIYH:EHIL I IPYTH MaTepHjaasi
ycs10BH ofpebenn 3aKOHOM. 3HaUIl pericTapcKi Cy/ o CIy>K0eHO] Ay>KHOCTH YTBphYje
Jla JI je yTIiC Y CKJIaly ca 3aKOHOM. MarepiijaaHonpaBHI MPOMIC KOjiI pery/nile HauiH
11 00MTHK Oprafii3oBama npefy3eha y MELIOBIETO] cBOjiHI je 3aKOH 0 npefysehina Kora
pericTapcK CyJl Hije yOIllITe NPHMEHHO Te HCTe MaTeplljajHolpaBHe ojpeabe 1o
cmy>k0eH0] My>KHOCTII OpHMErbYje 1f CyJl KOJl OLeHe J1a I je 3aKOHNTO CpoBelieHa paj-
Hha 0 KOjOj Ce TofIali YIICY[y ¥ PErHCTap y CMIUCTY YiaHa 62. 3aK0Ha O IOCTYIIKY 3a y-
1IC y Cy/ICKII perncTap.

Ilpecyna Bpxosror cyga Cpbuje Ilpes. 185/95 op
13.09.1995. ropmze.

Dupma npeicTraBba iMe o1 Kojium oapehenu Tprosan 06asba cBoje
TProBayKo I110CJ10BabE, T€ KA0 TProBal MOXKE [a TYXH H Jia ﬁyue
TY:KeH GWI0 N0 CBOJHM JIHYHHM HMEHOM HJIM 110] HMenoM (hupMe
714 ¢a NOTIYHHM NoJaluMa

Yaan 7. Suxona o ipusallinum {Ipedyseffinuisa

O6paziioxeme

M 1o craropuiTy BpXOBHOT cyjla Hilje OCHOBAH HAaBOJ Jla ce JIONYHOM II0[laTaKa O
TyKeHOj hiipmit HIHH CyGjeKTHBHO MpelHayetbe Ty>k6e. OBo ca pa3nora To je Tyxk06a
TYKIHOI@ Cajlp’KaBaia CBE €JIEMEHTE KOjH Cy N0oTpeCHII 3a IjleHTH(IKaIjy CTPaHKe y
CIopy, 4 Ha paclpaBH Cy Camo JIOJaTH Nojlalyi ami 6e3 i3MeHa CyGjeKTHBITETa CTPaHKe.
Otyna Kaja je Kao crpadka osHayena HP, Tproan 113 M, Kao BnacHnk cupme “PH”, a
CBH TH I[OJalll Cy yIHCAHH Y PEricTap, OHa je If IO CTaHOBHINTY OBOra Cy[ia HEOCHO-
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BAHO TyMaueHse J1a je THMe TykeHa HP kao chusiuko mimte a ga minve Hisje oGyxnahena
cpupma PU, Te j1a nojatiber,e Ty2KHona npeicraiba CyOjeKTHBHO MPEHHATEH:e Ty K0e.
BpXOBHII Cyjl HANA3H 14 YIIIC HEHOT IIMEHA If [TPE3IMEHaA Y TPrOBAYKOM PErHCTpY NMpeji-
CTalvba CacTaBHH [ICO YIUHCAHIIX ofaTaka 3a cupary “PH™. jep cBu Ti nojai e je-
IHY HeMHY Y #orneay npapHor cyGjextupirreta Te upme. Harne dupma
IpeficTarba HME 10J1 KOJUM ofipehernt Tpropall 06arba CBOje TProBaiko NoCT0BaHE,
Te Kao TProBall MOKe jla Ty 1f 1a OyJie TYKeH 0110 1O CBOJIM JTITHINM HMEHOM HIII
NOJI IMEHOM (PHPMeE, ali ca noTiyHiM nojawina. [To ofpeadama 3akoHa O MIUHOM
pafy, a cafia i 3aKOHa O IPHBATHIIM Pe/y3CTHIINIMA Y YaaHy 7. IPOIICAHO je 14 34
o0aBe3e pajiihe (3HAa™W TProBauke pajiihe) TProplia Koje MPONCTeKHY 13 JIeNaTHOCTI
pajile OJIroBapa OCHHBAY MEMOKYIHOM CBOJOM IIMOBIHOM. K3 TakBe chopmynaiuije
HPOMBILIA3N [Ia MOXKe OHTH TYKEHO (hI3HUKO MIMIe K40 BIACHHK TProBall OCHHBAY
paje 3a obaBese 13 JIeNaTHOCTI pajiibe, Kao LITo Moxke Jla Oyjie Ty:keHa (hiipMma ca
Ha3HAKOM KO je H:eH BracHiK. OTy/la je MpaBIlIaH 3aK'bY4aK /Ia je ¥ KOHKPETHO] CTBapit
Morvia 61T Ty>KeHa HP Kao Tpropal G110 IO CBOJIIM THYHIM IMCHOM, GHI0 HOJI CBO-
jou cupmonr. ITpema Tome, 03HaKa dupMe Kao CTpaHKe NpefICTaRba y HCTO BpeMe i
H,€TOBOT BIIACHIIKA TProBiid, a KO je 03HA4EHO HME TProBlia y Ty>K0M NOJ TPeTIOCTaB-
KOM [1a ce pajiil O TProBauKOM MOCIY I [IeTaTHOCTH HeroBe (IpMe TO HCTOBPEMEHO
3Haull Jla je Ty:K0a ylpanbeHa npoTis drpse. OTyla HICY OCHOBAHH HI HABOJIH J1a C€
KOHKPETHOM CITyuajy pajii 0 cyOJeKTHBHOM NpelHaueHsy 00aBamkeM Y3 HME BIACHHK4A
1t Ha3iB IpMeE.

ITpecyia Bpxosror cyna CpGmje Ilpes. 488/95 o

7.02.1996. rojnse.

Kajia je BO3W10 Kyl/beHo Ha jaBioj apazkom, Taja je Kynam crekao
1PABo cBOjHHe npema yiany 31. 3aKona 0 0CHOBHHM CBOjJHHCKONPAB-
HHM O/J10CcHMa, 5e3 0G3Hpa LIITO je Ipe Tora BO3IWIo {10 VKpaneno

OGpasznoxemwe

M3 criica mponsiuiasi /ia je TY>KILTI| KyTo cnopHo Bo3mwio of A JInkaja Koji je
OBO HCTO BO3IVIO KYIHO HA J4BHO] IpaskON Kojy je opraHisoBao Ilesrap cinyxOe jaBre
Ges0epmoctn 3enna 22. reuemOpa 1991. rogime. MYTI Cpbitje je 0Bo BO31I10 Ofly3€0
Of TyKHOla flara 22. jyHa 1992. rojiiiHe ca pa3iora IUTO OpeMa HaBOIIMA TY)KEHe
MYTI Cpbuje ima obaBelirrese Jia je Npe/IMETHO Bo3Ivio Gio ykpajeHo y [sajuap-
CKOJ.

[Tonasehir oft yTBpheHOr YIHCHITHOT CTakba IPBOCTENEHII CyJI je OibHO Kao Heo-
CHOBaH TY>XOCHI 3aXTeB 3a [peflajy BO3ILTa TY:Kiouy Hanasehil Jla je ayToMOOHT yKpa-
JIeH OJl BJIACHIKA, TAaKO jla Cy CBI K4CHHjIl UPABHH MOCTOBH BE3aHI 3a HPOMEHY
BITIACHILITBA HUIITaBIl. MebyTnym, ipyrocrene i ey je yCBOjIO Ty>KOeHH 3aXTeB npeli-
Haqyjyhi OJUTyKy IpBOCTENECHOT Cyfla Y ToM Jleny, Hanasehir jia je Ty»Kunan crekao npa-
BO CBOJIHE Ha BO3ILTY, Jep ra je KyIHO Of JIia Koje je HCTO BO3WIO KYHHJIO Ha jaBHOj
npax0n. BpXxoBHII cyj1 Hanasi fia je NpaBIulaH CTaB JIPYTOCTENEHOT cyjla. YnanoM 3. 3a-
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KOHa O OCHOBHIIM CBOjlll:iCK.OI]pBBHIlM OTHOCIHMaA [PONICcaHo jﬂ J1a CaBeCHO JHIe CTIMe
IIPaBO CBOjITHE Ha NOKPETHO] cTBapi KOjy je npuOaBIvio y3 HaKHaJly OJ| HEBACHIKA Ha
jaBHOJ ipaxOi. Y osom cayuajy je Amija JInkaj BO3ILIO KyNIO Ha JaBHO) Jpax0 y73
HaKHAamy, 1a Jt.. IOCTAao capeCTdH BJIACHIIK BO3INa Ha OCHOBY HABCJICHC 3dKOHCKE onpen-
Ge. OH je Kao BIaCHIK 01O OBAAIIheH /ia Ca TYXKIOLEM 3aKby41l YTOBOP O KYHOHPOJajit
BO3ILIA, LITO je yunHio. OBIM YTOBOPOM, KA0 IPABHIM HNOCJIOM je CBOjIHA Hajl BO3II-
TOM IIPeHeTa Ha Ty>KHolla y emiicy uiana 20. cras 1. neror 3akona. [Towuro npeMa uia-
HY 3. OBOT 3aKOHA B/IACHIK HMA [1PABO [1a CTBAp JAPXKIL, J1a e HOME KOPHCTI 11 J1a HOME
pacionaxe y rpasiiiaya ofpeheHiM 3aKOHOM, PABIJIHO je APYTOCTENEHI CY/l YCBOJIO
34XTEB 3a Npe/iajy MyTHIUKOT ayToMOGINA TYKIOIY, KA0 BIACHNKY BO3IUTa. HeocHO-
B@HO Ce PEBI3IIOM IICTINE HEJJOCTATaK CaBeCHOCTH KoA A JIiKaja NpIiimKoM KyTo-
BIIHE BO3II4 HA jaBHO] jIpakOn. JaBHa Jipak0a y OBOM C/Iyuajy OpraHi3oBaHa je 1
crposefieHa ofl crpade LlenTpa cayxGe japHe Ge3beHOCTH 3eHINa Ha OCHOBY UlaHa
19. cras 3. IIpaBinnika o HauiHy 1 MoryhHocTIIMa OTyhes-a nokpetHix crBapi LICIB
Benima. Anin JTikaj je G110 y4ecHIIK Ha jaBHO] ipakO1l, Ta mMajyhil y BIfTy Jia je jaBHy
IpaX0y OpraHn30Bao Oprad Koji je BO3IUIO Takohe 0j1y3e0 Off iia Koje je GITo HeBna-
CHIK, CaBECHOCT YUeCHIIKA jaBHe JIpasKOe ce NpefliocTarba CBe JIOK ce He IOKaKe 11 je
Y IITaKy HeCABECHO JIIE.

ITpecyna Bpxosror cyna CpGuje Pep. 1652/96 on 24.
anpina 1996. romme.

Hmanan Menmie MoxkKe JHPeKTHOM TYXO0M NpeMa H3/iaBaolly Coli-
crpene TPQCIIPQIN:’! MCHHIIC H aBATHCTH TPaxXKHTH Halary ucre, o0e3
IPeXoMIOr NPOTecTa HeTe.

Yaan 24. 1 27. 3arona o smeHuwji

Odpasznoxkeibe

M3 criica npon3IUTasi fla je TY>KEHI IIPBOT pefla Kao MEeHITYHI TY>KHIK, I3/1a0 Me-
Himle Jasa 8.8.1994. romime Ha 13Hoc o 20.857,40 mmapa ca Kiaay3ynom “Ges n3perra-
ja” 1 ca HCTHM 1aTyMOM jOII YeTHpI MeHIe ca i3HociMa off o 50.000 miHapa Takobe
ca Knaysy/aoM “Ge3 u3pemnraja’ ca gaHom pocneha 6.11.1994. ropmme. Tyskern gpyror
pefia je 61O aBamicTa H3[IaTIIX MEHIa Of CTPaHe TY/KEHOT NPBOT pejia.

YTOBOPOM O acHTHALlIjil KOHCTATOBaHO je fAa “A.." myryje “A..” “TlanoHmjn’” n3
CyGorane 120.857,40 mumapa, Koju ayr npeysiva “A.." TTK 13 Mubuje 1 netn he Havu-
purri npema [T “A.." “TTanonnjin’. Ty:KI1a1l, Kao HManaln MeHIe IcTe je mocnao Ha
Hamary Koy Cny:x6e 3a maatan npomer Pnnjana Hosn Cay, a mMeHimie cy Bpahere
TYXKHOIY 300 HEJIOCTaTK4a CPeficTaBa Ha pauyHy aBaiticre Kojl ITpuBpesne Ganka JIJ1
“Hosu Capn”, ok je koj Cmyk6e 3a miatan nposer Pmmjana Cybornna 7.11.1994.
FOJIHHE MEHIIA [IETHMIIYHO HalllaheHa Ha 13Hoc of1 5.500 anHapa.

ITpsocTenenn cyjl je 3aKbyuHo fla je TY>KOeHH 3aXTE€B OCHOBaH 3a H3HOC Off
215.357 40 punapa.
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IIpu TOM je NpBOCTENEHH Cy/l ONEHHO J1a Hifje OCHOBaH NPHTOBOD TYKEHIIX a Me-
HHIIC HHCY HOJIHETE HA OPOTECT Ca Paziord IITO MEHHIE calipike Kiay3yay “0e3 13Bel-
Taja”, T€ HX TY>KHTE/b 110 CTAHOBHLITY IIPBOCTENCHOT Cy/la HIlje MOpPao MOJHOCHTI Ha
npoTecT. '

HpyrocreneHn cyjl npeiHatyje NPBOCTENeHy Hpecyy I ofbija TyK0eHH 3axTen
Hastasehn ja Knaysyna “0e3 n3pelnTaja’ Hema 3HaUeHE Knaysyne “6es nporecta’, jep
IpeMa Ynany 45. 3aKoHa 0 MEHIIH OBe KJay3yJie HICY IFICHTIYHE 1T aKO MeHIMIa y ceGit
HE CajIpKil Kyaysyny 0e3 NpoTecTa OHlla je MpoTecT 00aBe3Ha MEHITUHA pajliba Y Wby
3alITHTE MEHITYHIX 3aXTeBa IMaolla Merile. To je yc/10B 3a HaILTaTy JICTe, a Kako je
HeHa HaIUlaTa Ha J1aH lciiare ocraia 6e3ycrelliHa, Te KaKo HMaTall MeHIIIE Hiije yuii-
HILO IO OBIIM MEHII[aMa IPOTECT, TO je H3ry0Ho IpaBo Halate MpemMa MEHITIHIIM Ty K-
HIIIMA TaKO JIa e II3BPIIEH:E MEHIa He MOJKE OCTBAPIBATH y MEHITIHOM CHOPY.

BpxoBHH cy/l Hanasi jla je ApyrocTeneHn cyjl ofbIjambeM Ty:KOeHOr 3axTeBa Mo-
FPELIHO HPHMEHHO MaTepHjaino npaso. HaiMe, NOrpelHO je CTAHOBHIITE APYTOCTE-
[IEHOT Cy/1d J1a IIMaall MEHILE Y OJHOCY Ha 113[aBaolia MeHIIIE I Y OJHOCY Ha aBaslicTy
MOPao0 PEIXOAHO 00ABHTH POTECT, 1a 011 caTyBao MeHIIMHa llpaBa. Hamve nporect ce
BpLLII j1a O3 ce cavyBajla perpecHa pasa IIpeMa MeHIYHIM Ty>KHImuMa. MebyTiny, 3a
JIPEKTHY TYKOY NpeMa H31aBaoily KOfl COLCTBEHE TpacHpaHe MeHIIIE Hiije YCIoB Ipo-
TECT, 11 Kajla je TpacaHT ceGe 03Ha4YHoO Kao TpacaTa OHJa je TO CONCTBEHa TpaclpaHna
MCHIIIA IpeMa 4aHy 3. 3aKOHa O MEHINN, Na NPBOTYXEHI Kao M31aBajall CONCTBEHE
TpacHpaHe MEHILE OIroBapa 1o 4nany 24. 1t 27. 3akoHa o Menmi. Haive, mo ogpenion
unaHa 24. 3aKOHa O MEHHIH aKIENT ce MIIIe Ha CaMOj MEHII If 1I3pakasa ce peujy
“npusnajes’, “npumbena’, “npnxpahesa’” N KOJOM APYTOM pedjy Koja TO HCTO 3Ha-
qn’. ARuenT normucyje Tpacar. Kao akuentT Bpemmt i caM TPAcaToB NOTIHC, Kajla je
CTaRLEH Ha Jile MeHile. [1akie y KOHKPETHOj CHTYAIH]IT HOLITO Ce paji O CONCTBEHO]
TPACHPAHO] MEHHILI NOTIHC TPACATOB Ha JILILY MEHIMIE MMa 3Hauaj akuenta. [Ipema
Ofipe/I0H 9i1aHa 27. aKUeNnTOM ce TpacaT o0aBesyje a MeHHILY 14T O I0CHEN0CTH aKo
MeHIIa He Oyjle nnahena, WeH IManall, Ma To GHO If CaM TPACAT, Ma Ha OCHOBY He
IIpaBO Ha HeloCpeIHy Ty>K0y NPOTIB aKLUENTaHTa 3a CBe IITO ¢ MOXKE 3aXTeBaTIl Ipe-
Ma unany 47. i 48. 3akona o MermIL. ITpeMa ToMe NPBOTYKEHI K0 HBIXOB I31aBatall
cTojit Y 00aBe3it HpeMa HMAOIy MEHIIE 3a ICHAATY MEHIIUHE CBOTE Ha OCHOBY OBE Mé-
HiyHe Tyk0e. Ilpesa ogpentn wiana 31. 3akoHa © MEeHHINI aBANICTA O/IFOBapa OHaKo
KaKo OfiroBapa OHaj 3a Kora jemun. [lakie, KaKo aBaTicTa OroBapa OHaKoO Kako OJIro-
Bapa OHaj 3a KOTa jeMqll, MPOH3Iasil [1a je HMaTall MEHHIE H IPOTIB aBATICTe MOrao
IIOJHETI IIPEKTHY MEHITHY TY>K0Y 3a KOJy IPOTECT MEHHIE HITjE YCIIOB.

Ca Tux paznora BpXoBHH Cy/l Haasn /ia je APYTOCTENeHH ¢yl IOMPEIIHO HPIMEHIIO
MaTepHjaTHONPABO, KKO je Halllao J1a 3a HCILTATy MEHITYHe CBOTE MEHHIa yBeK Mopa
na Gyje npotectoBada. Kao 1ITo je Hanpen pevyeHo MEHIIA ce MpOTeCTYje pajil ocTBa-
peH:a PErPecHIIX paBa y eMucity unana 42. 3akona o Menimn. Kako ce y KOHKpeTHOM
Ciydajy He pajiif O OCTBAPEH:) PErpecHIX 1IPaBa, Beh O HAIIATI MEHITYHE CBOTE Off 13-
JlaBaolia COTCTBEHE TPACHpPAHE MEHMIE I aBadIicTe TO NPOMH3IIA3H JIa je IPBOCTENCHIL
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CyJl NPaBHJIHO PAaCNpaBHO CHOPHI OJHOC ca KOJIX padiora je [pyrocTeleHa npecyia
NpelHaYeHa TaKo WTo je Kanba NPBOTYKEHOT I JIPYTOTYKEHOT OJIG1jeHa.

ITpecyna Bpxosnor cypa CpGuje, ITpes. 362/96 og
4.9.1996. rojune.

Kana y npemery nocroju KoMneisaison NpHroBop Koju je nogier
Y IWBY npedHjaba NOTPaKHBALA ¥ cMHCTY 4wiana 336. 3akoHa o
DGHHI‘QII.HOIIHM OJHoCHMA 01134 ¢e [e MoXKe O TYYHBATH O 'l'}'}i(ﬁell(}]\"l
34XTEBY, CBE [I0K C€ He ONIYYH 0 0CHOBAHOCTH KOMIIEH3allHOHOT MpH-
rosopa

O6pasnoxkeme

Y KOHKPeTHOM ciyyajy je Ty>KeHH y IOCTYTIKY [Ipefl IPBOCTEINIEHIIM CYTIOM IICTaKao
3axTes 3a npedijame MehycOOHNX NoTpaKiBak-a IaPHITYHIIX CTPaHaKa nctiuyhi fa ce
pami O HCTOPOIHIIM, IOCHENHM NOTPAKHBAHIIMA I TOTPAKIBAH:IIMA 113 HCTOT PABHOT
nocia. IIpBocTene i ¢yl Hitje OATy4HO O KOMIEH3aIHOHOM IPHIOBOPY, 8 O[TYYIO je O
TY>K0€HOM 3aXTEeBY € TIIM LITO je y HNPeCyal peKao jia he ce 0 KOMIIEH3aIHOHOM IIPHTO-
BOPY TYZKEHOT OJUTYUITH y HaCTaBKy NOCTYTIKA.

I pyrocneTHH cyjl je IPHXBATIIO CTAHOBIIIITE PBOCTENEHOT CyHa.

BpxoBan cyn1 Hanasi a cy HIDKeCTENeHH CyOBI MOTPEIHO 3aK/bYYIUII f1a Cy ce ¥
OBOM CJTy4ajy HCITYHIUTH YCJOBI 34 JIOHOLIEH:e eNiMITIHe npecye. MCTaKHyTH KOM-
NEH3alHOHH IPHIOBOP 1IMa yTHIAja Ha pelliele CHOPHOT OIHOCA, jep, YKOMKO ¢e OH
[IOK&Xe OCHOBaHIIM, TY>KOeH I 3aXTeB He MoKe GUTI YCBOjeH y 1eJHHIL, Hero ke 6nTn
yMarbeH 11 OfGHjeH Y 3aBICHOCTH OfT yTBpheHOT UlHeHIYHOT cTamba. Hamve, kaja y
IpeIMETY MOCTOjI KOMIIEH3AHOHI IPHIOBOP KOji je HOHET Yy WIUby npelHjama mo-
TpaxKiBama y CMICTY 4IaHa 336. 3aKoHa 0 0T allIOHIM OHOCIIMA, OHJa C& He MOXKe
OUTy4IBaTH JIEAHMIMHOM MOPECYIOM O Ty»KOEHOM 3axTeBYy CBE [OK ce He OIyul O
OCHOB&HOCTII KOMIIEH3aIHOHOT IpiroBopa. KoMieH3alnoHIl IPHroBop je jeflad ol Ha-
4iiHa [pecTaHKa NOTpaXIBaa, 11a je CyJl y’KaH /12 IPETXO/IHO /NICIO3HTIBOM IIpecyie
OJUTy'Il O OBOM NIPHIOBOPY, 1 TEK 34BIICHO O] TOTa, 0 TY>KGeHoM 3axTeBy. [Ipyra je cii-
Tyaija Kajla je nofHeTa npoTHBTyk0a. Tajla cyj1 MOXKe JIOHETH ASIIIMIYHY PECyHy 110
Ty>k0eHoM 3axTeBy. 360r Tora he ce y HaCTaBKy NOCTYIKa IyTeM BelllTaka yTBP/IHTH
IpeMa JIOKyMEHTAIIII Koja je MOCTojaa 3Meby MapHIIYHIX cTpaHaka Mpe NoKpeTama
CYJICKOT IOCTYIIK4 Kajla Cy ce NOTpakHBaa MapHIYHIX CTpaHaKa cpesa, H3BpLINTH
npebiijame y cMicay uiaada 336. i 337. 3akoHa 0 OGMITALIOHIIM OJHOCHMA, 3aTHM Ofl-
JIVUHTH O Ty>KO€HOM 3aXTEBY.

OBo ca paanora TO KOMIIEH3AIIOHH IIPHTOBOP He NpeIcTaRba OJBOJEH T 3aXTEB O
KOME CY/1 MOKE OfIBOJEHO OJUTYIIBATIL, HE3aBHCHO Of TY>KGEHOr 3aXTeBa, Cyn He MOKe
OMBOJEHO OJUTYYHBATH O OCHOBAHOCTI! IIPHTOBOPa Ca Pa3jora INTO NpPITOBOpP He NMpeji-
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CTaBba 3aXTEB 3a HCIATy Beh NpejicTaBba caMo HaultH NpecTaHKa 00aBe3a npebijara
MeHYCOOHIIX TOTPLKIBaH:A.
IIpecyna Bpxossor cyna Cpbmje IMpes. 57295 on 14.
debpyapa 1996.rojiime.



[IPABHA ITPAKCA

Muauya /Ipaxcuh u Cuexcana Byjunosuh,
Munuciuapciieo 3a pad Peityoauxe Cpbuje

Muubera Munnerapersa 3a paa PenySnuke Cpouje

1. Banociiens Koju je y 1996. roguiu oficycTBoBao ca pajia 360r 6oJie-
CTH, HMa [IPaBo Ja PO/IHIIILH OIMOP 32 Ty FoJuHY HeKopHeTH 1o 30.
jyua 1997, ropune

IIpema unany 147. 3akoHa o pajuim ogHociMa (“Cr. raacHnk PC”, 6p. 55/96), 3a-
TIOC/IEHH KOjH Ha [1aH CTYIamha Ha CHary OBOT 3aKOHA Hilje y LEeJIHHI HCKOPHCTHO FOMII-
BB OIMOp 3a 1996. rojiiHy, 1iMa NpaBo Ja TOIIIE,I OIMOP 3a Ty FONUHY KopHcTH Jio 30.
jyHa 1997. rofiHe, 1o IponcIMa Koji ¢y GIII Ha CHa3H JIO CTyllarka Ha CHary OBOT 3a-
KOHa.

3arnocaedn Kojii, 300r OpHBpeMeHe CHPEYeHOCTH 3a pajl, y CMICTY HpoIica O
3/IpaBCTBEHOM OCHTYpakby (00N0Bae, IOPOIILTECKO OJICYCTBO), HIije MOrao [ia IICKOpH-
CTIH FOAHIIELIE OIMOP Y TOKY KalleHJapcKe TojjiHe IMa IIpaBo Jid, y CKJIaJy ca paHIije Ba-
KehnM 3aKOHCKIM ofipef0ama (unan 39. cras 4.) Taj opmop HckopueTH a0 30. jyHa
HapeJHe TOjfIIHe.

To 3naun, fa carmacHo ojipefibama Yiana 147. 3akoHa O pafHIM OfJHOCHMA, 3a10-
CIIEHH KOjII Cy OJICYCTBOBAJIH ca paja 36or GojoBama y 1996. rojmHn, mMajy Opaso j1a
FOJUHIIELH ofvop 13 1996. romme nckopiere fio 30. jyra 1997. ropme.

(M3 Munncrapersa 3a pap, Gopauka H COIjaJjHA
miTamsa, 6p. 131014/9702 ox 25.2.1997. ropime )
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2. Y pamiom ojmocy o naspiurennx 67 rona KHBOTA MOKE j1a
ocrane H 3anoc/ieny ca npeko 40 roguia craka ocHrypaisa

3aKOHOM O OcHOBaMa pajiHuX ofiHoca (“Cn. miicr CPJ”, 6p.29/96), y unany 66. cras
1. Tauka 1) NpOIIICAHO je Jla 3aIOCACHOM Pa/IHIl OHOC, TI0 CHII 3aKOHa, lIpecTaje Kajl
HaBpIL 65 rojiiHa KimoTa 1 40 rojiiHa craka OCHIypak:a, aKo 3aK0HOM Hije IpyK-
uije oapeheno JaHOM JlocTaRbakha KOHAUHOT PellieH:a 3allOCICHOM.

Wmajyh y iy, f1a je CasesHns 3akoHOM npemihena MoryRHOCT J1a ce 3aK0HOM
(naksie, peryGANYKHM 3aKOHOM) yTBPIE JIPYTH YCJIOBI 3a IIPECTAHAK PaHOT OfHOCA,
3akoHOM 0 pajEIM ofHocHMa (“Ca. rnacank PC”, Op. 55/96), y unany 110, cras 1. yT-
BPHEHO je J1a 3a110CTIEHOM PaJIHIl OJTHOC NpecTaje IO CIUII 3aKOHa, Kajl HaBpu 65 rofi-
Ha JKIBOTA If HajMatbe 15 rojiitHa cTaka OCHTypakha.

Ont nana cTynana Ha CHary 3aKoHa 0 pajIHIIM OIHOCIMA 3aKOH je CTYINIO Ha CHary
8. janyapa 1997. rojiiHe, pajiHI OJHOC [0 CIUTI 3aKOHa [IPECcTaje NOjl yCIOBIMA IIPOITIca-
HIIM Yy uiady 110. oBor 3akoHa. To 3Haul, ga 3ar0caeHoM, Koji je Happumio 40 ropima
CTaXa OCHTYparsa, a KOME, JI0 JlaHa CTylIaEha Ha CHary 3aKOHa O pajIHIIM OJIHOCIMa, pajl-
HH OJIHOC HHje IPecTao y CKAaly ca paHlje BaKehin 3aKoHCKImM ofpetama (unan 88,
3akoHa), moues ojt 8. janyapa 1997. rojuime, pajiHii OHOC [0 TOM OCHOBY HE MOXKe fla
pecTaHe.

OnyRy O HacTaBbarby PajlHOr OfiHOCA, y CMIICTTY YiaHa 11 craB 2. 3akoHa o pajl-
HIIM OJJHOCIMA, THPEKTOP MOXKE JIa [JOHece caMO 3a 3allOCIeHOT KOjii je HCMYyHHO MPOITi-
CaHe ycsIoBe 113 CTaBa 1. HaBeJleHOT unaHa (63 TojHa XKIBOTA I HajMame 15 rojiga
CTaxKa OCHIYPaH:a).

ITpema ToMe, y pajIHOM OJTHOCY, /10 HaBpuIeHIX 67 rofiHa KIUBOT4, MOXKE [1a OCTAHe
11 3anocneHn 3a npeko 40 rofiHa CTakKa OCHIypama.

(M3 Mimncrapctsa 3a paj, Gopauka 1 coljanHa
mirrasba, Op. 110015/97 o1 3.3.1997. romine)

3. Crunamem npaBa Ha Kopuithethe ToJHIIber oaMopa (He3aBHeHo
01 AyAKHHE FOHILILET 0IMOPA), 3ANI0C/IEHH CTHYE MIPABO HA HCILIATY
perpeca
Opnpenbama unana 71. 3akoHa o paganM ofgHociMa (“Cor. rnacknk PC”, Gp. 55/96).
IIPOIIICAHO je f1a 3al0CTIeHN, I3Mehy OCTanor, IMa 11paBo Ha perpec Ha IMe nokpiha
TPOILIKOBA 3@ KOpHIIKEHE TOMHIILET OMOPA, Y CKJIajly ca KONEKTHBHHM YTOBOPOM.
TIpema unany 29. Omurer KOAEKTHBHOT YTOBOPa, NOCAOAABALL je MyKaH [ia 00e30e/1i
perpec y BHCHHII IPOCEYHE MeCeYHe HETO 3apafle 1O 3al0CeHOM Y npiBpen Pemy6mi-
Ke IpeMa IMOocAeIHeM O0JaRbeHOM NOJATKY pelyOIiuKor Oprana HajuIeskHOT 3a 10-
CJIOBE CTATHCTHEE.
CrimameM 1paBa Ha Kopiihe e TOIHILET OfIMOPa, 3alI0C/IeHH CTHYE 11 IPABO Ha
HCIMIATY perpeca y BHCHHN YTBpheHO] KOMEKTHBHIM YTOBOpOM. To 3Haull, /1a 1 3amo-
CJIEHII KOJI je CTeKao NpaBo Ha Kopuiheme rojilber 0IMOpa CpasMepHO BpeMeHy
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NPOBEICHOM Ha pajIy, HMa PaBo Ha Perpec y BUCHHI yTBPHEHO] KOTEKTHBHIIM YTOBO-
POM, OJIHOCHO Yy BIICHHII KOja ce ieiutahyje CBIM 3aOCEHIMA.

(M3 MimncrapcTsa 3a paji, Gopauka If coOmiijanHa
mirama, 6p. 1100240/9702 op 14.2.1997. rojyike )

4. 3anociens Koju je ocrsapio npaso ia neiaheno ojgcycrso y
CKJafy ¢a p'dlllijl.‘ paxkehim HPOINHCHMA HMa 1PpaBo | la 3papcTicio
ocHrypame

ITpema usady 61. 3akona o pajHiM oHociivMa (“Chn. rnacauk PC”, Gp. 55/96), 3a-
TIOCTIEHH IIMa [1PaBo Ha HelmaheHOo OJICYCTBO 3a BpeMe Ii y cIyuajeBiiMa YyTBphHeHIIM KO-
NeKTHBHHAM YroBopoM. 3a BpeMe HellaheHOTr OficycTBa 3allocIeHOM MIIpYjy MpaBa i
00aBese, aK0 3aKOHOM, OJHOCHO KOJIEKTHBHIIM YTOBOPOM, HIfje ipyKdije ofipeheHo.

3anocnenn Kojil je 0cTBapIo Mpaso Ha HelmaheHo OfICYCTBO Ha OCHOBY unaHa 44.
3axroHa o pagainM oigociMa (“Cr. rnacuik PC”, 6p. 45/91, 18/92, 34/94, 49/95,53/95, 24/
96 11 39/96), 1Ma NpaBo 11 Ha 3[PaBCTBEHO OCHIYPaH:€ i IO CTYIakY Ha CHary 3aKoHa o
pajHIM OffHOCIMAE (moueB o1 8. janyapa 1997. rofi=e ), cBe BpeMe JIOK ce Hallasl Ha Hell-
naheHOM OJICYCTBY KOje je OCTBaplo Y CKIIajly ca paHlije BakehnM mponicimma.

(M3 Mimucrapersa 3a paj, Oopauka It comijanHa
niTarsa, 6p. 1120054/9702 op 3.3.1997. ropise)

5. OgrosopHocT 3am0CiIeHOr NOCTOJH €aMoO Y CIy4ajy H3BpLIeiha
noBpefe pajne ooapese

3aKoHOM 0 pajHuM ofHocHMa (“Co. rmacHnk PC”, 6p. 55/96), y unany 87. cras 2.
MPOIHCAHO je /12 3allOCIeHI KOjIf CBOJOM KPHBIIIOM He HCIYH:aBajy pajHe o0aBese 11T
ce He OpHIpKaBa O[UTyKe JOHEeCEeHIX KOJl MOC/IO/laBlia O/iroBapad 3a YUHHEeHY HOBpEly
panHe obaBese, Y CKIIaly ca KOJIEKTHBHIM YTOBOPOM.

C 0631poM, 1a OJITOBOPHOCT 3AlOCAEHOT IIOCTOJIE CaMo Y ClIydajy H2BpIleHa [10-
Bpefle pajgHe 064Be3e Koja je y BpeMe 13Bpliletha O1na yTpheHa 3aKOHOM, OTHOCHO KO-
JAEeKTHBHIM YTOBOPOM, TO MOKYIIA] 3BpLICH:A OBpejle pase o0aseze He Gt MOrao jia
HORITAYH OJrOBOPHOCT 3al0C/IeHOT y eMIcTy unaHa 87. cras 2. 3aKoHa.

(VU3 MumncrapctBa 3a paj, Oopauka I coliijanHa
miramsa, 6p. 110028/9702 op 20.02.1997.)

6. ITo HCTeKy NpPOIYKeHor HOPOJH/LCKOT O/ICYCTBA, MPABO HA OJCY-
CTBOBaIbE ca pajia 3000 oceHe Here JeTera MoKe OCTBAPHTH 10
ycioBuma yrephenum y wiany 81. 3akona o paHuM OHOCHMA

ITpena unany 148. crap k. 3akoHa o pagHi ofHocuMa (“Cn. rnacunk PC”, 6p. 55/
96), 3anoc/ieHa 3KeHa, KOja Ha JlaH CTyllaHa Ha CHary oBor 3akoHa (8. janyap 1997. rojm-
HE ) KOPHCTH NOPOJIITLCKO OCYCTBO YTBPHEHO MPOMICHMa KOji Cy BaKIUI 10 [laHa CTY-
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llaka Ha CHATY OBOT 3dKOHa, IMa 1IPaBo J1a TO OJICYCTBO HACTaBIf [la KOPICTIf y CKNajy ca
ofipeadaMa OBOT 3aKOHA.

Ha ocHoBy cTaBa 2. HaBe/leHe 3aKOHCKe OJipefibe, 3a110c/IeHa JKeHa KOja Ha JIaH CTy-
lakha Ha CHary OBOT 3dKOH4 KOPHCTI POJIYKEHO NOPOMIBCKO OJICYCTBO Y CKIajTy Ca
paHilje BaKehnM 3aKoOHCKIM ofipeaidama (umaH 53. craB 6.), ItMa 11PaBo Jia TO OJICYCTBO
KOPHCTH /10 HICTEKa POKa 3a KOjJi jOj jé TO IPaBo YTBPHEeHO HATa30M HaJITe KHOT 3/IpaB-
CTBEHOT OpraHa.

IIo HeTeky NpojiyKEHOT IOPOIIECKOT OJICYCTBA Koje je YTBpheHO y cKaafy ca pa-
HIfje BaxKehHM IIPOIICHMA PELIIEHEM Ha[UIEXKHOT 3[[PaBCTBEHOT Oprata, Tpeba II0HOBO
Jla ce 00paTH HAJUTeKHOM 3/IpaBCTBEHOM Oprady, YKOJIIKO HCHYH:aBa YCIoBe 13 UiaHa
81. 3aKkoHa O paHIIM OJIHOCHMA Jla OJICYCTBYje ca paja oceOHe Here JleTeTa, ¢ 0361HpoM
Ha HeTOBO 3[IPABCTBEHO CTaHe, OJIHOCHO 4KO je IeTe TexKe XeHMiKennpano. Hajmexnu
3/IpaBCTBEHI OpraH [EHIT 1d JIH Cy ce CTEKJI YCIOBI Jla OJICYCTBYje ca pajia 360T Here
JeTeTa.

3a BpeMe OJIcyCTBOBaH>a Ca pajia, OHOCHO Pajla ¢a IOJOBIHOM IYHOT PaHOT Bpe-
MEHa, HaKHaJla 3apajie ncnnahyje ce y CKaajly ca NPOHICHMa O 3[PaBCTBEHOM OCHIypa-
H))‘-

(M3 MunncrapcTBa 3a pajl, OopauKa I COIijaTHa
nHTama, 6p.1320420/9702 op 3.3.1997. rojume )

7. 3anociieny ca HaBPHICHHX 635 roHHa AK1UBOTA U Hajvarbe 15 roguna
CTaKa OCHIypalha He MOXKe [a 3acHyje pajiH Onoc Koja ApYyror
TN0C/I01aBIA

Ha ocuosy wnana 110. cras 1. 3akona o pajin ofrociMa (“Cir. rnacuik PC, 6p.
55/96), 3aN0CACHOM IPecTaje pajiHil OJIHOC 1O CIUIH 3aKOHA Kajl HaBpLmi 65 rofinHa sii-
BOTA I HajMame 15 rofiiHa cTaXka OCITypama.

3anocnenoM, Koji je HaBpumo 40 rojiiiHa CTaXa OCHTYpara I 65 rojiHa KIBoTa
H HajMarbe 15 romima craxa ociryparsa y 1996. rofisn, a KoMe, 10 1aHa CTyNasha Ha
cHary 3aKoHa O pajiHiM ofiHocIMa (8. jaryap 1997, rojiise ), paHii OTHOC Hilje IIPecTao
Yy CKAaly ca paHHje BaXehuM 3aKOHCKIM ofipenGama (unan 88.), noues on 8. janyapa
1997. rojiHe, pajiEi OTHOC O TOM OCHOBY HE MOXKe [ja IPECTaHe, OHOCHO [IPEKTOP
MOXKe, y cMiciy 9iaHa 110. cras 2. 3akoHa O pajiHIM OJTHOCHMA, JIa JIOHECE oYKy j1a
3all0CTICHH 110CTIE HABPLICHNX 63 rojIiHa JKIBOTA OCTaHe Y PaHOM OHOCY /10 67 rojiHa
KHBOTA. MebyTiM, 3a0c/Ie RN ca HaBpLICHHX 63 NOIHA XKHBOTA II HajMawe 15 romma
CTaXa OCHrypara He OH MOrao J1a 3acHyje pajiHil OJJHOC KO APYTOr HOCIOAaBIa, jep O
Y TOM CIyuajy pajiHil OJHOC MOPAO Jia My IIPeCTAHe 110 CITH 3aKOHa.

(M3 MunncraperBa 3a paf, Gopauka o coljanHa
uirama, 6p. 1810213/9702 ox 25.2.1997. rofmse )
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HacraBiHKY y IIKOJIH KOjH je HCIYHHO YCI10BE 33 IIPecTanak pamior
O0Ca 110 CHIM 32K0HA, NPectaje pain oJIoc AaHoM AoCTaBbalba
0TKa34d YroBopa o pajgy, a e HCTCKOM HIKOJICKEe 1oHHe

OnpenGanma unana 110. 3akona o pajgsim ofHociMa (“CuryskGenn raacHiuk PC”
6poj 53/96), NpOIICAHO je a 3all0C/IEHOM NpecTaje PajIHIl OJHOC He3aBICHO O]l HerOBe
BOJbE 1 BO/BE MOCIOAABIA (IO CIUTI 3aKOHA ) Kaji HaBpLi 65 rojliHa KIBOTa I HajMaHe
15 rogiHa cTaKa oCHIypamwa.

JupeKTop MoXKe [1a OJTyull Jla 3all0CICHII KOjiI jé TICTYHIIO YCI0Be 113 cTaBa 1. 0Bor
UJIaHa, OCTAHe Y PajlHOM OJJHOCY, aKO je TO HEOIIXOJIHO 33 00aRbame OfipeheHIX NocIo-
Ba, @ HAJTy>Ke 10 HaBpIIeHIX 67 rojiitHa XKIBOTA.

Mmajyhir y BIjIy, /1a je HaCTaBHIK KOjif 004Rba HACTABHOOOPA30BHY JIENATHOCT Y
IIKOJII HCIYHIO ye/I0Be 3a MpecTaHaK pajiHOT OfIHOCa 110 CIUTN 3aKOHa, TO My lIpecTaje
pajIHH OJIHOC, JAHOM [IOCTaRbakha OTKa3a YroBopa O pajly, a He HCTEKOM TIKOJCKE ro-
JIiTHE ¥ KOjO] je HCIYHIO YCIOBe 3a IpecTaHaK PajHOT OJIHOCA.

(M3 MimncrapcrBa 3a paj, Gopaika I COIfijaTHa
nrawsa, op. 11700296/9602 ox 10.02.1997. ropmnse )

Pajnnna Kojoj je y cKirainy ca olirTuM KOJICKTHBHIM YTOBOPOM, npe-
€Tao paail o/Hoc 3000 0CTBAPHBAILA NpaBa Ha HOPOJHYNY HeN3H]y
HM4 11pABO Ha OTIPEMHUHHY

Onpepbanma unana 29. cras 1. amimeja 2. Omurer KOJeKTHBHOT yroBopa (“Cryx-
Gentl rnacHiK PC”, Op. 18/90, 10/92, 34/94, 65/94, 14/95 i 29/93), npoticaHo je j1a je no-
clojlaBal Jy>KaH fla o6e30e/li OTIPEeMHHHY PaJiHIKY IpH MPecTaHKy pajHor ofHoca
pajn KopHulheHa 0paBa Ha NeH3ITjy 1T TP IPeCTaHKy PajHOT OIHOCA TIO CIUTH 3aKO-
Ha 300r ry0uTKa pajiHe CIIOCOOHOCTI ¥ BICHEN TPOCTPYKOT H3HOCA HETO 3apajie Kojy On
OCTBapHO 3a Mecell KOjil NPeTXOMII Mecelly y KojeM ce ncnnahyje OTIpeMHIHa, C THM
LITO TAKO lcijlaheHa OTHpeMHIHA He MOXKe ONTI HIDKa Off TPOCTPYKe NpOcedHe HETO
3apajie 10 paJHIKY Hclahere KOl NOCIOfaBIla 3a Mecell Kojil MPETXOJIL Mecely y Ko-
jes ce BpLIN HCIIaTa 0TI PEMHITHE.

TIpenma TOMe, pajiHIilia KOjoj je IPecTao pajHi OHOC, 300T OCTBApHBAaH:a paBa Ha
HOPOMIIYHY [eH3H]y liMa [IpaBo Ha OTIPEMHIHY, CarJacHO HasefeHIM ojpedama Orn-
LITEr KOJeKTHBHOL YTOBOpA.

(M3 Munucrapcrsa 3a paji, Gopayka H colMjajiia nuTama, oOp.
110010/9702 0 18.02.1997. rojuue)

JIMpeKTop LIKoJIe, MOXKe HACTABHHKA KOJH je paano y KoM ca 50%
pajHor BpemeHa [a pacliopedH Ha YIpakibelo pajio Mecro ca
IYHHM PAJHUM BpeMeHOM

HacraBrik Koji je npefasao ojipebeHir HaCTaBHI Pe/IMET OCTBAPIBAQ je Y je/HO]
mKomi 50% IyHOT pajIHOr BpeMeHa, a Y Ipyroj Ko 14 4acoBa HeflesbHO, HITO 3Ha41
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f1a je OCTBapHBa0 BHLIE Off IyHOT PajIHOT BpeMeHa. Y LIKOMII Ce CTBOpIa MoryhHOCT 34
YHPaKIEHO PAJIHO MECTO, OJHOCHO 3 paji ca MyHIIM pajHiM BPEMEHOM, 113 ofipeheHor
HaCTABHOT IIpe/IMETA.

HupeKTOp, Kao HA/VICKHH OpPraH MOXKe J1a pacliopejil TOT HACTABHIKA Ca MyHIIM
PaJTHIIM BPEMEHOM, C TIM LITO MOPa fla My IpecTaHe pajiHil OHOC Y JpYTO] LIKOMI Tfe
je Y pamgHOM OJIHOCY.

(M3 Mimncrapcrsa 3a paj, Gopaduka I COIjaTHa
mrrarba, 6p. 1100235/9602 on 10.02.1997. rojume )

3anocienom Koju Hema 65 roguna KuBoTa M najvame 15 roguma
CTaXKa OCHIYPalha He MOKe 1a IpecTane Ppagii 0JHOC 1O CIIH 3aKoiia

Onpendama wiana 110. 3akora o pagHmM ojHociMa (“CotyskOeHn raacHik PC”
6poj 55/96), NpoMNIicaHo je fia 3aIIOCIEHOM HPECTaje pajiHll OfJHOC HE3ABICHO O]l He[OBe
BO/Be 1f BOTbe I0C0/aBla (110 CIUIH 3aKOHa ) Ka/l HaBpiii 65 FOJIiHa XKIBOT4 1 HajMarbe
15 roiHa crazka oCHTypama.

I HpeKTOp MOKE 1a OUTYYH J1a 3aN0CIeH  KOjH je ICIyHHO YCI0BE H3 cTaBa 1. oBor
4/1aHa, OCTaHE Yy PaJHOM OJIHOCY aKO je TO HEOIXOJIHO 3a 00aRbarbe ofipeheHIX noco-
Ba, @ HajTy>Ke J10 HaBpIIeHNX 67 rojiHHa XIBOT4.

ITpema ToMe 3al10CIEHOM KOjiI He HCTYH:aBa HaBejleHe yeiioBe (63 rojiiHa XisoTa
1 HajMawe 15 roJiHHa CTaKa OcHTypakha) He MOXKe Jla [IpecTaHe pajiHi OJHOC Ge3 Hero-
BE CarsIaCHOCTH, CarjlacHO HaBeIeHIM ofipe/ibama 3aKoHa.

(M3 MumHncraperBa 3a paji, Gopauka Ii cOMjaHA
niTama, op. 1100186/9602 ox 31.01.1997. romime )

[TlocionaBan Moxke 1a 010GpH KpeanT 3anocienom y npeysehy, Koju
Cy 3aCHOBAIH Pajiii OIHOC. OHOCHO BPATHTH Ce HA paj y Kanenjap-
CKOj TOJHHH Y Kojoj ce ueiiahyje kpeaut

[Tocnopasan Hije y 0GaBe3H a 3aOCIeHOM KOjil Hije O10 Y PagHOM OJHOCY, OJ10-
Gpii cpeficTBa 3a Ha0aBKy orpesa i 3uMHuIe. MebyTinM, ¢ 0G3HpOM J1a ce KpejIT, Ho
npasiy, ofio0pasa y KajeHapcKoj TO/IIHIL, TO HeMa 3aKOHCKIIX CMETHSII J1a OCI0/1a-
Baly OOOPH KPEeJIHT H 3aIOCIeHIMa KOjH Cy 3aCHOBAIN PajIHil OfHOC, OTHOCHO BPATILTI
ce Ha pajl y TOj KaJleH/lapcKo] TOJHHIL

Wuaue ofipenbama yaana 29. crap 2. ammeja 3. Omurer KOJTEKTHBHOT YTOBOpA
(“Caryx0enn rnacaik PC”, 6p. 18/92, 34/94, 14/95 1 29/95), nara je MoryhHOCT nocno-
JlaBILy, 1a pajTHIIMa ICIIaTH KpeIIT 3a HabaBKy orpesa, YUOCHIKa I 3HMHIILE, 4711 He
1 noTpoia4ki KpemnT. CBaka ICIIaTa CpejicTaBa Ha IIMe KpeJliTa Koja Hilje y CKaajy
ca oipentliamMa OmuTer KOJAEKTHBHOT YTOBOPA, IIMa KapaKTep 3apajie y CMICTy fnope-
CKIIX IIPOITICa.

(M3 MiunncrapcTBa 3a paj, Gopauka H CcoMiijaHAa
miTamsa, 6p. 110019702 on 21.01.1997. rojpise)
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Pamnna Kojoj je npecyom o pa3spoy Opaka npHiiaio jeao gere,ay
apyrom Opaky poaM jour asoje fele, HMa [Paso Ha NOPOIHLCKO
OJICYCTBO Y Tpajaiby o 24 mecela

Opnpendama unara 33. cr. 1. 1 2. 3axkoHa o pajgaun ojHociMa (“Cn. rnacHnk PC”,
Op. 4591, 18/92, 34/94, 49/95, 11 24/96) npomiicano je jia 3a Bpeme TpyjaHohe 11 nopobaja,
Pa/THIILA HMa IPAaBO Ha OPOAILLCKO OJICYCTBO Y Tpajarby oft 12 Mecel 3a npBo it pyro
nere, 24 Mecena 3a Tpehe JleTe, a 32 YETBPTO 1 CBAKO HAPEJTHO JIETE JIEBET MECEIH.

Bpese Tpajarba HOPOJIILCKOr OJICYCTBA 3 cTaBa 1. 0Bor unaHa yBphyje ce npema
Opojy felle Koje pajIHiilia iMa Ha [laH pobetba JieTeTa, pauyHajyhi 1t HoBopobeHo fiere.

V13 HaBefieHIIX 3aKOHCKIX ofipefiaba, IPoN3ILIasi jia ce JIy>KiHa HOPOAILCKOT O1-
cycrsa yTBphyje npema Gpojy Aele Koje pajHina liMa Ha flan pobewba Jlerera, pauyHa-
jyhi 1 HoBopobeHo jieTe.

IIpesa ToMe, pajiHIila KOjoj je IIpecyIoM O pa3Bojly OpaKa IPHINao je[iHO IeTe, a y
Apyrom Opaky je pofiiia iBoje lele, liMa IIpaBo Ha NOPOILLCKO OJICYCTBO Yy Tpajamy Off
24 mecena, ¢ 003MPOM [1a Ha flaH pobemsa JleTeTa pauyHajyhin i1 HoBopoheHo jiete, mna
Tpoje feLe.

(M3 MunncraperBa 3a paj, Gopauka It collijanHa
nirramsa, 6p. 1320463/9602 o 22.07.1996. rojiime )

¥3 3axTeB 32 H3laBalbe pajiie KIbIKHIE Koja je jefan o yciosa 3a
3aCHHBA€ PA/IHOI OJHOCA, CTPAHH PXKAB/bAHHII 1I0JHOCH | CTpany
IMYTHY HCTIPaBy WM JIHYHY KapTy 3a cTparle

[NpasiHIKOM 0 pamHoj Kisicki (“CrnyzkGentt rnacauk CPC”, 6poj 28/82), yrsp-
ben je HaunH H3TaBama, Kao 1 cajipkaj pagHe Kiipkiie. [Ipema unany 4. HaBeeHOT
IPaBHITHHKA, 3aXTeB 3a 3/jaBabe pajiHe KIBHICKHIE MOHOCH Ce OpraHy Ha[UIeXKHOM 3a
H3[laBame pajlHe KHLIDKIIE, IpeMa MeCTy TpeGHBaniiTa rpahaHiiHa, OJHOCHO HOCHOTIA
JIIYHOT pajia ca KOJHM pajHIK 3acHHBa I je 3aCHOBAO pajiHil OJHOC, HIII TIpeMa ce-
uITy npefyseha, y KoMe pafHIK 3aCHHBA pajiHil OHOC.

Onpenbom unana 5. cras 3. ITpapiisiKa, PONINCAHO je fla CTPaHi IpKaRhaHlH 1
nine 6e3 IpKaBBHaHCTBa HOJHOCH Y3 3aXTeB CTpaHy MYTHY HCIIpaBy HIH MHIHY KapTy
3a CTpaHIIE.

Y unany 6. 3akoHa o pagHuM ojfHociMa (“Cry:kGenn rnacuug PC”, 6p. 45/91, 18/
92, 34/94,49/95, 53/95 1 24/96), yTBphEHO je, 1a CTpaHH IpKaB/baHIH 1 JTiIe 6e3 ipKaB-
TbaHCTBa MOIy 3aCHOBATI pajIHi OJHOC MOJI YCIOBIMa yTBPHEHIIM 3aKOHOM.

YcnoBi DOl KOjiiMa CTpasll IpKaRbaliH MOXKe Jla 3acHyje pajui ogsoc y CP Jyro-
CaBujH, yTBpheHn cy 3aKOHOM O yCIOBHMA 3a 3aCHIBaHe PaJIHOT OJHOCA Ca CTPAHHM
npxanbannma (“Cryx6enu nuer COPI”, Gp. 11/78).
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ITpema ToMe, cTpaHOM [IpAKaBbaHIIHY ce MOXKe I34aTH pajiHa KiIDKIIA Koja je je-
JIlaH Of1 yCIOBa 3a 3aCHHBAHC Pa/IHOT OJIHOCA Y Haumj 3eMBII, CATTIACHO HaBe/IeHIIM
onipejibama 3aKoHa.

(M3 MumncrapetBa 3a pajl, Gopauka # colijaiHa
a4, 6p. 1130356/96 ox 25.07.1996. rogime )
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IECTU CYCPET IPABHUKA Y I1PUBPEIN
CP JYTOCIIABUJE

ITomrroBan Konera,

33;’1030.’1}(."[‘]30 HaM je HITO Bac, Ka0 YUEeCHIKa HalINX TpaJitiiOHalHIx CyC-
peta MoxeMo jla oGaectnmo na npunpenme 3a VI CYCPET ITPABHUKA Y
IMTPUBPEOM CPJ ycnemno Teky. Ose rojune, VI Cycper he ce ofipxati ot 21.
1o 23. maja y Bpwaukoj Bawii, Beh TpaiiioHanHoM MecTy OKYIlVbaka HpaBHIl-
Ka y npuBpei.

Ocrajyhit BepHI Haueny f1a Ha cycpeTima y Bpmaukoj Bawn pasmaTtpamo
HajaKTyeJHIje TeMe 3a pajl IpaBHIKa y NpuBpeal, Ynpasuu ofbop Yapyxema
O/IMYYHO Je 1a TaBHa TeMa oporonuiher Cycpera Gyne:

IMPUBPEJA M1 HOBHM NMPOIINCH

ca cnenehlm TeMaTcKHM o0macTimMa:

I OCHOBHHU PED®EPATHA

11 PEQEPATU CTPAHUX TOCTHUTY

111 ITPEOAY3ERA UIIPUBATU3IAIIMIA

v PEHIABALE CYICKO-APBUTPAXKHIKX CITOPOBA
\Y HWHTEJIEKTY AJIHA TTPABA

VI BAHKE

VII OCHUTYPABAJYTRE OPTAHU3AIIUIE
VIII CTPAHA YIATABA

IX I[TOPE3U

X OPKABA U ITPUMEHA TTPOITUCA

X1 PUMHAHCHUICKO TPKUIITE

XII JYTOCIIABHIJA 1M EBPOIICKA YHHJA
X1 PAOHYW OJHOCH

X1V ITOCIIOBHA ITPAKCA - CAOIIIITEBLA

Y papy oporopanmmer Cycpera ydecTBopahe 11 Behn 0poj yrneHiux HayYHH-
Ka-peepeHaTa I3 HHOCTPAHCTBaA.

Yuyhyjemo Basm nosmus Jia it oBe TofIiiHe MPICYCTBYjeTe 1 yuecTByjere y pajay
VI-or Cycpeta npaBHuka y upnspein CP Jyrocnaenje.

Hapamo ce f1a hiemo 11 0BOM NPHIIKOM NPOBECTH TPH NpHjaTHA [laHa Y 3ajell-
HHYKOM pajly H JpyKeHy.

HH®OPMAIIMIE U ITPUJABE:

bmixe uacpopmMalije u npijaBe MoxeTe JOGUTH OJJHOCHO ClaTil ¥ IpyKemy
npapHuKa y npuspean CP Jyrocnasuje, beorpan, na ten. 011/3248-428

(Mnnnnoa Jawywesith) u Ha Tenedon I'eHepanHor cekperapa YpyXewa
011/3240-508 (Joanka Boanpora-Jaugosith).



OdaBellTerle YHTA0LMMA

Ynaucrso y ¥YapyxKewy npaBunka y npuspean Jyrociasuje

Ynapyxemwe npasuuka y npuspean Casesse permyOmike Jyrocianje OCHOBAHO je
23. peuenmOpa 1992. romne, ca cemuiurenm y Beorpany, Kao npodecnoHanHo-cTpydHa
NPYLUTBEHA OpraHn3alija IpaBHIKA 3aM0CneHIX y npejty3ehinva, GaHRaMa 1 IpyTiM
IPIBPE/IHIM Opradn3ailifjama It IpaBHIiKa Kojif pajie Ha IPHBPCAHO-TIPABHIM M0CI0B-
lIMa Y TPUBPIHIIM KOMOpaMa, Ha (aKyaTeTiiMa, IPHUBPEIHIM CYOBIMA I JIPYTIM
OpraHuMa i Opranusaiijasa Ha Tepirropnji CP Jyrocnasije.

Ha ocunBaukoj CKynuITHHn i3Meby 0cTalnor, yeBojeH je It craTyT Y apyKema.

Y Cratyty Y apyxema npessitbene cy ofpeqde 0 UiaHcTBy y ¥ ipyxemy. Ynan-
CTBO y YpYKEHY CTIUE Ce HPHCTYTIAHEM.

Yupasun ogbop YpyKewa Ha cB0joj cejiHNun ofpxanoj 03. janyapa 1996. ro-
JIHE, OJTYUIIO je Jla H3HOC YIaHapiiHe 3a MpaBHa JIHNa, Kao I 3a (hH3MYKa NHia
(IIpaBHIII, MATHCTPI 1 JIOKTOPH IIPABHIIX HAaYKa) 11 /1a } € H3HOCH:

3a semnnka npeayseha 300 . ToA.
3a cpema npefry3cha 200 aun. rof.
3a Mana npefryseha 100 auH. roj.
3a dusnuka mia 100 mH. To.

Ynanosn ¥ pyxema npuankom ofipxasata Cycpera NpaBHIKa y OPHBPE/IH 1
npyrix CaBeToBaka HaflokHafy 3a yqerhe nnahajy nonosiry of1 yrspheHor nsHoca.

Heto Tako 4nanoBH YIpyKera, MIPEKTHO I OPraHIB0BakeM CacTaHaKa, MoTy
fa ce obpahajy ¥Ypyxemwy 3a KOHKpeTHY IIpaBHy nomoh, a y mily o ycnemsujer
H3BpIlIaBarha 3ajlaTaka Ha paHOM MeCTY.

Yxonuko paue npenysche - GaHKa - CyJ OUCHI Jia O My WIAHCTBO y Y ApyKeky
611710 Off KOopHCTH, Hahe HHTepeca 1 KeJl fa DPHCTY Y ApYKehbY, MOHMO J1a TOITy-
HITE NPHCTYIHMIY KOja ce ¥ NPIIIOrY IOCTAB A I "iaHapiHy 3a 1997. romuny ynia-
THTE Ha JKIPO pauyH Y ipy:Kema 0poj 40806-678-3-99%933 CIIIT Beoipad.

CEKPETAP YIPYXEHA IMPEONCENHUK YIPYXEHBA
Bomipora JoBanka, inna. npas. ITpod. Op Mupro Bacii}epith









