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YTAHIIN

ap Mupxo BACIJbEBII'h
Pegosnu npogecop IIpaBHor ¢akynrera YHuBep3urera y beorpany
npeacennnk CramHe apourpaxe IlpuBpenne komope Cp6uje

3AKOH O ITPUBPEJHVIM JPYIITBUMA CPBUJE -
MOJKE JIN1 BOJbE?

Pesume

Peiynaitiuea tpuspegrux gpywiniasda, kao 6a3u4HUX eKOHOMCKUX je-
GUHUUA, HA Pe3yNNATUMA Yujel Uocno8arbad, UoUUBa eKOHOMUjd céaKe 3emibe,
He 6e3 pasnoia uma efiuiiieii ,eKOHOMCKOI YCliaea“ Koju Ciioju Kao HaHgau
Huonuimiuukom ycimasy“. Oiliyga je 8axHO Kakae je Keanuiieili oee peiynaiiu-
6e U KOMUKO OHA YUCTAUHY UOgp#Aea eKOHOMCKe c1060ge U fiocebHo cnobogy
ipegy3elHUWITIGA, A KOIUKO je 00jeKitiueHa cMellitod WAKeUM cnobogama.

Y oseom pagy, UHCAUPUCAHOM 08UM HEHOOUHUM UCKYCTL8EHUM Ca-
3Harvem, HOgBPIHYTI je KPUiuukoj gyouHckoj ananudu cpiicku 3axou o upu-
8pegHUM gpyuitiieuma, Ha KPpUnuma akcuoma ,,Ko camo pedu 3aKoHa 3Hage,
{iaj 3aKoHa He 3HA, Jok my He cxéailiu pasym u cmucao™ (Boiuwuh). Y tiiom
CMUCTTY pA3yMbU60 Honasuwiiiie je 00jeKilusHY 0K6UP (XAPMOHU308AHO Ti0Tbe
komiianujckoi tpasa EY), kao u eeuuitio pasmehe usmehy geejy eenuxux
apasHux yueunuzayuja u gunosopuja (civil law/common law). ITonasehu
0g osux oxeupa, aywiop pasmaimtpa tiocebHo ogpeherva 0807 3akoHa TUpema
cnegehum uilareuma: HO3UKUja 41aH068a UPUBPegHOT gpyuiiea u tosepuna-
ua (ocimiojarve uneep3suje meciiia cybjexinia pusuka unu He); HeawiiuheHoci
o704 aja osepunaua 3a6UcHol gpyuinea y ipyiu gpyuiiiasa; (He)cuiypHocii
iosepunaya kog ClattlycHUX UpomeHa UpuspegHol gpyuwiniea; KoHgysuje pe-
lynucanociiu ogHoca UuHgueugyanHol u KoneKiiueHol 3aciiyilara upuspeg-
HOl gpywiniea; adupmavyuja uxciuiyimia moiyhe 3noyiomipebe Kauuiian
MaruHe HA willielily uHitiepeca Kauuiian eehiune u Wiume u camol uxitiepeca
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YIAHLN IIpaBo u npuBpena

ipuspegHoi gpywiniéa; 3apobweHocii UPUSATUHOTUPABHE 80/be jABHOUPABHUM
oipanuuerwuma moiyhnocitiu usbopa gopyma pewiasara HUOTEHUUJATHUX
KOMUAHUJCKOUPABHUX CTIoposa. 3a8puiHo ayitioposo tuiiiaree ,Modxce i 6omwe
uma tume HeqgeocmMucier 0giosop.

Kmyune peuu: tipuspegna gpywiitiea, 41aHosu gpyuwiitiea, osepuoyu, ipyiie
gpywiniasa, 3a6UcHa gpywinea, 3actilyiare, apouitipaia.

I XapmoHnn3oBanu OKBUpP KOMIaHujcKor nmpasa EY -
00jeKTUBHY TMMUT

3akpyuereM Cropasyma o crabuwimsanuju U NpUAPYXKUBamy ca
EY (anmpmn 2008) Cp6uja je npeysena obaBesy yckimahuBamwa cBOr IpaB-
HOT CHUCTeMa ca ImpaBHUM cucTeMoM EY, y ceTMeHTy y KoMe je Taj cucTteM
IUTHYT Ha HUBO perynatuse EY, y cklagy ¢ mpomnmucaHuM OKBUPOM U METO-
mama xapMmoHusanuje. OBo, HapaBHO, BaXK! U 3a PETY/IaTUBY NPUBPETHNUX
ApymTaBa. Y TOM CMUCTY, IO IPOMeHe TOT OKBMPA, OH Ceé MOpa y3eT! Kao
3a(maT), ofroBapasa HaM Ta pellema wim He. Tpeba, mehyTum, sHatn fa Taj
OKBMP Y JOMEHY IIPUBPEeJHMX ApPYLITaBa U HUje TaKO 0OMMaH, Kako 61 TO
Ha IIPBM IIOIVIE]; MOIJIO U3IJIefaTy. 3a Hallly TeMy pa3MaTpama OH Y OMTHOM
o0yxBaTa: peryJaTuBy jeJHOWIAHNUX APyIITaBa KauTasna (FpyLUITBO C Orpa-
HIYEHOM OATOBOPHOIINY ¥ aKI[MOHAapCKO APYIITBO) — J[BaHaecTa AMpeK-
tusa EY;! perynatusy orpanka mpuBpesHOr ApyIITBa — JelaHaecTa AMpeK-
tiBa EV;> perynatusy ,HMIITABOCTM NPUBPETHOT APYMITBA“ (HUIITABOCT
OCHMBama), TPAHCIIAPEHTHOCT JAPYIITBa U 0baBe3e 06jaB/pliBamba ofpehennx
nHdopManyuja, NIpaBHe Ba/baHOCTU NPaBHMX IIOC/IOBA 3aCTYIIHMKA JIPYLIT-
Ba ¥ NpaBHUX IIOC/IOBA M3BaH AEMATHOCTU ApywTBa — IIpBa mumpexTuBa;
peryJaTuBy OCHOBHOT KallMTajaa aKIMOHAPCKOr ApPyWITBAa (MMHMMAJHU,
OfipXKaBaibe, CMamberbe, oBehame, CTUIIalbe CONCTBEHNX aKIyja, IOB/IaYehe
akuuja) —JIpyra nupexTuBa;’ perynaTyuBy IPOCIIEKTAa Ha TPXXUIITY XapTuja

1 Directive 2009/102/EC of the European Parliament and of the Council of 16 September
2009 in the area of company law on single-member private limited liability companies,
OJ L 258.

2 Eleventh Council Directive 89/666/EEC of 21 December 1989 concerning disclosure re-
quirements in respect of branches opened in a Member State by certain types of company
governed by the law of another State, OJ L 395.

3 Directive 2009/101/EC of the European Parliament and of the Council of 16 September
2009 on coordination of safeguards which, for the protection of the interests of members
and third parties, OJ L 258.

4 Second Council Directive 77/91/EEC of 13 December 1976 on coordination of safeguards
which, for the protection of the interests of members and others, in respect of the for-
mation of public limited liability companies and the maintenance and alteration of their
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o7 BpeTHOCTH —JIMpeKTHBa O MPOCIEKTY;” perynaTiBy MpyjeMa XapTiuja off
BPEIHOCTY Ha JIMCTUHT 1 00aBe3e TPAHCIIAPEHTHOCTN Y Be3U ¢ OBUM — u-
PeKTMBA O TIpUjeMy Ha JCTMHT ¥ JIMpeKTMBa TPaHCIAPEHTHOCTI. pery-
JIATMBY PaBHOIIPaBHOCTYM aKI[MOHAPa M MUHMMAJIHUM IIPaBMMa aKLMOHapa
MUCTUPAaHMX KoMIlaHMja — [fupextusa EY o mpaBuma aknyuoHapa mucTupa-
HIUX KOMIIaHUja;" pery/naTuBy npeg3MMa}ba aKLMOHAPCKUX [PYLITaBa jaBHUM
nyTeM — TpuHaecTa JupeKTMBa;  perylaTUBY Clajarma U NpuUIajama IpU-
BpenHUX apyuTaBa — Tpeha aupekTuBa;” perynaTuBy IOfeNa U U3[Bajarba
npuspegHux npymrasa— lllecrta pupexkTusa. %V ocHoBM ce MOKe pehn na
je CpIICKO KOMIIAaHMjCKO IpaBo (IIpaBO IPUBpPENHUX ApyluTaBa) y obna-
CTUMa NOKpuBeHUM paupekTuBama EVY, rge ce saxTeBa XapMOHM3aLMja MK
yHudMKalyja ycaraameHo ca (3a)gaTMM IpaBHMM OKBUpPOM. IIpo6Gmem
CpIICKe KOMIIaHMjCKOIIPaBHe perynatuBe (perynaTtuse MpUBPefHNX APYyIITa-
Ba) OCTaje y OCTAJOM CerMEHTY 3a KOju Ce He TPaKy XapMOHM3alja MIn
yan¢ukanyja ca npasoM EY, c 063upoM Ha TO Ia OHO Y TOM CETMEHTY U He
MIOCTOj U Y CBEMY MMa ITOKPMBEHOCT HAlIIOHATHOM PeTyIaTUBOM, IITO je U
IpegMeT HallleT pa3sMaTparmba y OBOM KPUTUYIKOM €CEjy.

capital. Mismene: Directive 2006/68/EC of the European Parliament and of the Council of
6 September 2006 amending Council Directive 77/91/EEC as regards the formation of
public limited liability companies and the maintenance and alteration of their capital n
Council Directive 92/101/EEC of 23 November 1992 amending Directive 77/91/EEC on
the formation of public limited-liability companies and the maintenance and alteration
of their capital, OJ L 347.

5  Directive 2003/71/EC of the European Parliament and of the Council of 4 November
2003 on the prospectus to be published when securities are offered to the public or ad-
mitted to trading and amending Directive 2001/34/EC, O] L 345.

6  Directive 2001/34/EC of the European Parliament and of the Council of 28 May 2001
on the admission of securities to official stock exchange listing and on information to be
published on those securities, O] L 184; Directive 2004/109/EC of the European Parlia-
ment and of the Council of 15 December 2004 on the harmonization of transparency
requirements in relation to information about issuers whose securities are admitted to
trading on a regulated market and amending Directive 2001/34/EC, OJ L 390.

7 Directive 2007/36/EC of the European Parliament and of the Council of 11 July 2007 on
the exercise of certain rights of shareholders in listed companies, OJ L 184.

8  Directive 2004/25/EC of the European Parliament and of the Council of 21 April 2004 on
takeover bids, OJ L 142.

9  Directive 2011/35/EU of the European Parliament and of the Council of 5 April 2011
Concerning Mergers of Public Limited Liability Companies, O] L 110; EC Council Regu-
lation 4064/89 (O] L 395/1) — the merger control regulation — and EC Commissions
Regulation 2367/90 (O] L 219/5) - the merger notification regulation.

10  Sixth Council Directive 82/891/EEC of 17 December 1982 based on Article 54 (3) (g) of
the Treaty, concerning the division of public limited liability companies, O] L 378.
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1. Civil law/common law - cuctem capajgmbe Win no0egHNKa

IIBe, y mobpoj mepwu, cBojcTBeHe U ocobeHe ¢umosoduje mpasa u
IpaBHe LUBWIK3aLUje, IIOpe]l OCTAINX Of HAC JAJIeKUX, CYy CBAaKaKO KOHTHU-
HEeHTa/IHOIIpaBHA (3aCHOBaHA Ha HAjOO/BUM TpajyliMjaMa PUMCKOT IMCAHOT
npasa — civil law) n aHITIOCaKCOHCKOIpaBHA Tpaauiyja (3acHOBaHa Ha Tpa-
muiuju obudaja u mpakce — common law). CBeykynHa rnobanusanyja Huje
MOIJIa OCTaBUTY IO CTPaHM HU HOTpeby ,Imobanusanyuje mpasa‘, WTo ce y
OCHOBM U JIECUJIO, Makbe-BHIIle, Y CBMM I'paHaMa IIpaBa, 1a u y chepu mpasa
HpUBpPEJHNX APYIITaBa. Y eBPOICKUM OKBUPUMA (MHCTUTYLMOHATHO EY)
3a OBO je IOCTOja/a ¥ 00jeKTVBHA HY>KHOCT HAMETHYTa YMIbeHUIIOM Ja je
yrancTBo EY obyxBaramo ap)kaBe U jefHe M Apyre mpaBHe Tpagunuje. [la
mu he oBaj pasyor 3a Hy>KHOCT ,,I7o6anu3anyje MpaBa“ OTHACTI IIOCTIE Of-
nyke Benuke Bpuranmje ma nsabe ns wrancrsa EY ca cBojom common law
IIPaBHOM TPafiMLIMjOM OCTaje Ja ce BUAM. Y CBAKOM C/Iyd4ajy Taj apryMeHT
HY)XHOCTH ,,I7Io0anu3alnyje npaBa“ caBpeMeHNX ITI00a/ICTa je Y MHCTUTY-
IIMIOHaJTHOM CMUCITY OTIIA0.

He ciopehu notpe6y ,,mpaBHe TpaHCIUTaHTaLMje  IPaBHUX MHCTUTY-
Ta jenHe Qunosoduje mpasa y fpyry ¢unosodujy npasa, Koja y OKpyKermby
LMHTEPHET MHAYCTpUje MOCTaje YaK M HY>KHOCT, YMHM Ce [a je TO HO caja
Oua caMo jefHOCMepHa y/Iuiia: TPaHCIUIAHTUPabe MHCTUTYTa common law
Yy KOHTMHEHTA/IHO IIPaBo, TUMe U y NPaBO MpUBpefHUX ApyiuTaBa. Ha oBaj
Ha4MH CBOjeBPCHUM AVKTATOM (PMHAHCUjCKMX M HOMUTUYKKX IleHTapa Mohn
(Tamo T7e HM TO HMje Oall ycreBasio OHJA 1 Y3 ,II0KasyBamwe Muinha“ Bojae
CHare) yMmecTo gunosoduje capajmbe OBUX IABejy Bogehyux nmpaBHNUX cucreMa
HaMeTHYTa je ,¢puro3odpuja nobegunka.  Tako Cy MpaKTUYHO ,,>)KPTBOBAHNU
OpojHY IPaBHU MHCTUTYTH CTONETHO OpYIIEHM Y KOHTMHEHTAIHOj IPaBHO]
IIKOJIY 3apaf ,,ycllexa“ OpPOjHMX MHCTUTYTA aHITIOCAKCOHCKe IIPaBHe LIKOJIe,
CTPaHUX ,JOOPOM YKYCy“ KOHTMHEHTATHOT IIPAaBHIKA, Y/IMe OBO IIPaBO Huje
yHanpebeHo, a Kpajiby CTpajja/IHMK je MOCTA0 IMPUHIMII CBUX NPMHIVIA Y
npaBy — IpaBHAa CUTYPHOCT. IIprmepa 3a oBakaB ,,pa3BOjHU IpaBall” je Ipe-
BJIIIIe, @ OBOM IIPV/IMKOM JIOBOJBHO je 3a MIYCTpAllMjy OBOT IIpaBlja HABECTH:
MHCTUTYT IIpaBUIa IOCTOBHe omnyke (business judgment rule) ymecro mo-
3HATUX CTaHAappa naxe (,J06ap momahmu®, ,mobap npuBpenHuk, ,,job6ap
cTpyumak®),!! MHCTUTYT ,/Iy’)KHOCTH® yMeCTO TO3HATOT MHCTUTYTA ,,062Be-
3a“, HaMeTame CHUCTeMa je[JHOOMHOT yIIpaB/barba aKIMOHAPCKUM APYIITBU-
Ma YMeCTO JBOJIOMHOT MOJie/la WIM Mofena u360pa; KyMy/IaTMBHO ITIacarbe
3a n360p WIaHOBA 0f0Opa AMPEKTOPA; APYLITBO C OTPAHNYEHOM OfTOBOPHO-
mhy Kao ApymTBO KanmuTana 6e3 KanmTana 1 CIMYHO.

11 Bup. Mirko Vasiljevi¢, ,,Civil Law and Business Judgment Rule, Annals of the Faculty of
Law in Belgrade, 6p. 3/2012, 7-38.

12 Bup. Mupko Bacupesuh, Komiianujcko sipaso, beorpan, 2017, 344-400.
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2. YraHOBM APYIITBA M MOBEPUOLM — 3aMeHa MeCTa
cyOjexTa pusmka

[TpuHLIMIIMjeTHO TOCMATPaHO, IIPaBHA IPUPOJA YWIAHOBA IPUBPELHOT
ApyumTBa (OpTaly, WIAHOBY, aKIVIOHApM), IITO je M MHaye IpeaMeT pery-
JaTVBe NpUBPEeSHNUX OpPYLITaBa, ¥ MOBepuIalia TMX ApPYyIITaBa, IITO MHa4e
HIje Y IPYMapHO] PaBHM OBe perynaTuse (MaKo jecTe y CeKyHJapHO]j BE3aHO]
3a morpeby jgopatHOr obesbehera 1 3alITUTE BUXOBOT MHTEPeCa y OHOCY
Ha yTOBOPHE VHCTPYMEHTe 3allTHTe), IOCTAB/bEHA je Y CKIaly C MOfIepHUM
TpeHJ0BUMa oBe perynatyube. CyMapHO, TO ce MOXKe M3PasUTH jefHOM (op-
MYJ/IOM: YJIAHOBM JPYIITBA CHOCE PM3MK IIOCTIOBama CBOT JPYIITBa (Orpa-
HIYEeH WIN HeOorpaHWYeH, 3aBMCHO Off (opMe APYIITBA), HOK IOBEPUOIN
y IPUHLUIY He CHOCe (OCMM pM3MKa MHCOJIBEHTHOCTM APYLITBA). Y TOM
CMICITY, ¥ CPIICKM 3aKOH KOj/ peryluile IpUBpefHa APYLITBA, OCeOHO KOf
ApYyLITaBa KanyuTana (JpyLmTBO C OTPaHNYEHOM OAroBOpHoOIIhy 1 aKIoOHap-
CKO JIPYLITBO), IIOCTaB/ba YBPCTO MPaBIUIO fa 61710 Koja miahama 4aHOBK-
Ma IpYIITBa Off CTpaHe CaMoOT APYILITBA y CBOjCTBY WIAHOBA APYIITBA (HO-
crola KamuTaj ydenrha) He MOTy O6MTM IPUOPUTETHA Yy OFHOCY Ha Iwtahama
HOBEpPMOLMMA APYIITBA, aKO OV TO YTPO3WIO CONBEHIAHOCH gpyuiiliéa 1
TYIMe VIHTepeC MOBepyIalia, a ako TO He OM yIrpO3NUIO COMBEHTHOCT APYIIT-
Ba, TakBa InTahama cy 03Bo/beHa. Paju ce, mpakTHyYHO, O MCI/IaTaMa 4Ia-
HOBVIMa JIPYLITBA 10 pa3HUM OCHOBMMaA (ydelrhe y oOuTH — IMBULIEHTE U
MebhynuBuaeH e, OB/IaYebe yieaa WM akuuja, noppahaj fogaTHMUX ymiaTa
KOJI IPyLITBAa C OTPaHMYEHOM OArOBOpHOIIhy, MCIUIaTa 3ajMa 4IAHOBMMA
APYUITBa, CTUIahe CONCTBEHOT yena WIM aKIMja, MCTyIambe U UCK/byderhe
4/laHa WM aKIIMOHApa, peann3anyja MpaBa HEeCAIZIACHUX YIAHOBA Ha OTKYII
yAena WIM aKiyja) U TO y OMIO Koje BpeMe TOKOM IIOC/IOBHE TOfiMHE, a He
CaMO HAaKOH YCBajama TOAMIIBUX (UHAHCHUjCKUX M3BELITaja M M3BeIlTaja
o mocnoBamy. [lakie, 3a cBa oBa Imahama YIaHOBMMA [IPyLITBA Off CTpaHe
APYIITBA jef[HO OIIIITe OTPAHNYCHE je CONBEeHIUHOCHI gpywiea (fecii con-
BEHIHOCTAU gPYWTHL6a, 0JHOCHO Tiecili Helllo UMOBUHE).

/M nopen Hekux pasmmka ypebema MHCTUTYTa OINIITET OrpaHNYerba
mwiahama YWIAHOBMMa J[pyLITBA C OrpaHMYEHOM OAroBOpHOIIhy M akum-
OHapyMa aKI[MOHAPCKOT JIPYIITBA,'’> wmHM ce ma y ycrmoBuma uspaxe-
He (uUHAHCKMjCKe HENUCHVIUIMHE KOJ| HAac, KOja IIPaKTUYHO IIOTXpambyje
acmmpanyje YWiaHOBa [PYLITBA fIa 3aMeHe MeCTO OCHOBHOT CybjeKTa pu3Mka
IOC/IOBama JAPyLITBA Ca MOBEPUMOLMMA PYLITBA, IITO YrpoXkaBa IO3ULINjY
HoBepMIalja KOjy MIPAKTUYHO HeMajy MOTYRHOCT KOHTpOJe KOPIOPAaTUBHUX
OJUTyKa OpraHa ApYIITaBa KaluTaaa Koje oMoryhyjy um y cMuciy ommrer
orpaHnyema Ivlahama WIAHOBMMA APYLITBAa HelO3BO/beHa IUTahama, IITO

13 Ymop. 3akoH o npuspegHuM apymreuma — 3OIIM, Caymbenu inacnux PC, 36/11 n
99/11, un. 182 y Besu u. 184 u 275.
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YIAHLN IIpaBo u npuBpena

4eCcTo, KaKO M Hallla IIpaKca I0Kasyje, BOAY CTedajeBMMa TUX [pyLITaBa U
THMe yTpOXKaBama Iosunuje nosepunana. Oxspahamy o TakBUX OfTyKa 1
HPaKTUYHO 3/10ynoTpebe IpaBa WIaHOBA APYIITBA HE MOy Ja CIpede HU
IpOINCaHa IIpaBIIa OATOBOPHOCTH (MHaYe 6e3 MKAKBOI IOCeOHOT pasjora
KpYT cy6jexaTa ofirOBOPHOCTY KOJI IPYLITBA C OTPAaHMYEHOM OATOBOpHOUIhY
je mpyu of Kpyra cybjekarta KOf aKI[IOHApPCKOT APYLITBA: KOJ IPBOT Yy
CTy4ajy HecaBeCHOCTY OJrOBapajy M IMYHOM MMOBVHOM IIOpell YIAHOBA
APYLITBA KOjU Cy IPUMM/IN TaKBe VCIUIaTe U APYTY WIAHOBM KOjUMa Ce J10-
KXy TeX) OO/IMLM KPUBUIIE ¥ WIAHOBYM OpraHa APYLITBA Y CIy4ajy CBOje
HeCaBeCHOCTH, IOK KO PYTUX OArOBapajy caMo aKLIMOHAPY KOjy Cy IPUMM-
T TaKBe WCTarTe a 6umm cy Hecasechn),'* kako To Beh mokasyje mamra mo-
CJIOBHA M CyJICKa IIPaKca IIpUMeHe OBUX MHCTUTyTa. C 063MpOM Ha TO Jja Hac
Ha OBaKBa pelllerba, ITI0CeOHO KOJ APYIITBA C OTPaHNYEHOM OfroBOpHoIIhy,
Huje ob6aBesuBama Hemocrojeha perymaruBa EY y oBoj obmactm (61mcka
orpannuema 13 [lpyre pupextue EY omHoce ce caMo Ha aKumoHapcka
APYLITBa 3a Jp)KaBe WIAHUIIE), ~ MAKO IIOCTOje TaKBa HAIMOHA/IHA pellerba
3eMajba Ca JjaJIieko pas3BMjeHMjoM CBelllly O 3Ha4yajy ¥ CBETOCTM IIpaBa, Kao
U ca Ky/ITypoM IIpMMeHe IpaBa, YMHU Ce Jja je Hall 1360p MOTao 1 MOpao
OuTH Apyradymjn.

3. Ipyne gpymraBa — curypaH nyT 3a ,I7TaB060/bY“ moBepmiIana
3aBUCHOT JPYLITBa

CsuM opMaMa IOBe3aHMX JAPYLITaBa 3ajeIHIYKO je TOCTOjarbe IIPaB-
HOT Cy0jeKTMBMTETa CBMX IOjelMHAYHNUX 3aBVICHMX ApyIuTaBa (bummjana) u
IPaBHOT Cy0jeKTMBUTETa MAaTUYHOT [JPYIITBA, aly He ¥ IIOCTOjarbe jeJHOT
IpaBHOT Cy0jeKTMBMTETA CBUX IOBe3aHuX jgpymrasa. OBO BaXm 4ak U 3a
CTy4aj la MAaTMYHO APYIITBO MMa KammTaa ydemrhe y CBOjUM 3aBMCHUM
ppymreuMa 100%. OgBOjeHOCT IPaBHOT Cy0jeKTUBUTETa MAaTUYHOT JPYIIT-
Ba ¥ 3aBUCHMX JpYIITaBa ¥Ma 3HayajHa IpaBHa JIejCTBA: IOCEOHOCT CBUX
OpraHa y MaTMYHOM JIPYLITBY ¥ CBMM 3aBUCHUM fipymTBuMa (y3 ozmpebhene
U3y3eTKe), HEIIOCTOjabe y3ajaMHe OTOBOPHOCTH 3a oOaBese npema Tpehnum
JMIMMA TI0 CAMOM 3aKOHY, II0CeOHO Helociiojare 0gi080pHOCTHU MATUUYHOT
gpywiiiea 3a obasese 3a6UCHUX gpyuiitiaéa (OCUM y U3y3eTHUM CTydajeByMa
y TMOBOAy ,lpoOujama INpaBHe NIUIHOCTU ), HemoiyhHOC —Yy3ajamuol
saciiyiarwa 6e3 toce6Hol osnauihervd, OCTOjalbe MOCEOHUX ONIITUX aKa-
Ta, HENPUMEbBAbe YTOBOPEHe KIay3yle KOHKYpeHLMje 3a OpraHe MaTud-
HOT JIPyLITBa Ha OpraHe 3aBMCHUX ApyliTaBa (M 0OpPHYTO), camoCitiantocii
citieyaja Vi CIMYHO.

14 Ymop. 30I1[, 4. 185 u 275, cr. 4.
15  Bup. Ipyra gupextusa EY, un. 1 u 15-40.
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Y crBapHOM XMBOTY, MehyTum, mpaBHM CyOjeKTMBUTET 3aBUCHUX
ppymrTaBa (KaKo HEIOCPELHO AUPEKTHO 3aBUCHUX, TAKO VM MOCPEJHO — MH-
AVpPEKTHO 3aBMCHMX) YeCTO je caMo oOmdyHa (uKIiyja, Te ce IpaBHA OPTO-
JOKCHOCT (ZOrMaryKa) IOB/Iauy IIpef eKOHOMCKUM peaHOCTUMa (MHTepec
Ie/lMHe MIOBe3aHMX ApYIITaBa). Y cykoOy mpaBHOT (cybjekTuButeT) U ak-
TUYKOT (€KOHOMCKO jeIMHCTBO), 4eCTO (GaKTUYKO OFHOCU IpefgHoCT. IloBe-
3aHa JpYIITBA He MOTY Ce, HauMe, ocMaTpartu kao Tpeha mmua y ysajaMHum
OIHOCKMa, KaKo OM TO IPOM3IA3WIO U3 OABOjEHOCTU U MOCEOHOCTH IIpaB-
HUX cy6jektuBurera. OTyza, MaKo Lie/IMHA MOBE3aHMX APYIITAaBa, IPaBHO
IIOCMAaTPaHO, HeMa MPAaBHMU CYOjeKTUBUTET, HU3 [PABHUX pellerba IPajy ce
yIIpaBO TAaKo Ja ce Taj CYyOjeKTUBUTET IPETIIOCTaB/ba (IIOCTOjambe NHTepeca
rpyre).

[IpUTHCHYTO CTBapHMM pa3io3uMa (pyHKIMOHNCaka IPyIlle OBe3aHNX
OPpyIlITaBa KOMIIAHV)CKO IPABO Of IPUHLINjeHE TO3MLYje CAMOCTaTHOCTI
Cy0jeKTMBUTETA CBAKOT APYLITBA (MATMYHOT M CBMX 3aBUCHMX IIOjef[THAYHO)
IpaBy HeKe nsysetke. IIpBo, y gomeny duckantoi iipasa,otlikniarea ce geocipy-
Ko ofiope3usarwe gusugeHgy Ha HUBOY MAaTUYHOT JPYIITBA (AMBUJEH/E aKIIM-
OHapa OBOT [IPYIUTBA) U 3aBUCHMX APYLITaBa (AMBUJEH[E MaTUYHOT APYLIT-
Ba Kao aKIL[MOHapa y OBOM JPYLITBY), Hof, oxpebeHnm ycmosuma (Hajuemrhe
ce 3axTeBa Jla MaTMYHO APYWITBO MMa ydemrhe 25% Wiy Bulle y 3aBYCHOM
npywtBy). JIpyro, y gomeny pauyHosogciiiéeHol fipasa, Tof, ofipeheHnM yc-
noBuMa (IO MpaBMITY, aKO MAaTMYHO [PYIITBO MMa KOHTPOIHO — BehmHCKO
KamuTan ydeurhe y 3aBMCHOM [IpyILITBY), oMoryhyje ce T3B. (MHaHCHjCKO
KOHCONMUpoBamwe (ioguuirbli KOHCONMUGOBAHU OUNAHC) U ONOpPe3VBabe TPyIIe
JIpyIITaBa Kao jeHOr mopeckor o6Besnuka.'® Kopuurhemem oBor mHCTUTY-
Ta, MATUYHO APYIITBO MOXKE TYOUTKe Y IOCTIOBabY jefHOT CBOT APYIITBA I10-
KPUTHU ca JOOUTH APYror ApywITBa (4MMe yMambyje OPEeCKy OCHOBMUILY), IITO
3Ha4M J1a eKOHOMCKY ¢akTy nobelyjy npaBHy HesaBUCHOCT fipyiuTasa. Tpehe,
¥ gomeHy pagHoi tipasa (IpeMeIlTajyi U OTIIYIITalbe 3aII0C/IeHNX) IIe/IMHA T10-
Be3aHMX JipylLITaBa (rpymna ApyIITaBa) CMaTpa ce jeAMHCTBEHUM CYOjeKTOM.

IToBesana gmpymrBa, MehyTum, y obnacitiu umosuHckol Hpasd, OCTajy
ca OfIBOjeHVM IPaBHVM CYOjeKTMBMUTETMA MAaTWYHOT APYIITBA M 3aBUCHUX
ApylITaBa (CBaKOT IOjelMHAYHO), Te TUMeE VI OffBOjeH!M MMOBUHAMA. Y MHTepe-
Cy 3allITHTe IIOBEpIIalla 3aBVYICHOT APYLITBA 4eCTO MMa MOoTpebde fa ce IpecKo-
Ye I0jefiIHAYHY IIPAaroBy CYOjeKTUBUTETau ia ce y HoMoh Ipr3oBe eKOHOMCKI
TEPeH jeguHCIliea UMOBUHe C6UX Tl06e3aHUX gpywiliasa, Tof, ofpeheHnmM ycmo-
BMMa. 3a OBMM MMa IocebHe moTpebe y onpeheHnM cmyuajeBruma, IOMyT: mpe-
Bape MOBepIJIalia 3aBMCHOT IPYIITBA, MOTYhHOCT T3B. BUIIECTPyKe JepuBanyje,
370ynoTpeba IpPaBHOT CyOjeKTMBMTETa 3aBMUCHOT ApyuITBa (0OjeKTMBHA U
cybjektrBHa), Kof 100% KammTan ydemha MaTWYHOI APYIITBA Y 3aBUCHOM

16  3akoH o pauyHOBOACTBY — 3OP, Crysmbenu inacnux PC, 62/13, . 27. Seventh Directive
EEC on Consolidated Accounts (83/349/EEC, O] L 193), un. 1 u gaspe.
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APYIITBY M/IM YaK KOf TakBor ydenrha mpeko 75% (c 063upom Ha To ja Taja
MaTUYHO APYLITBO KaO TaKaB WIaH 3aBMCHOT IPYILITBA MOXKE CAaMOCTAa/IHO JIO-
HOCUTH CBe OITyKe y 3aBUCHOM [IPYIITBY), KOG Meuiarba UMOBUHA MATHUYHOT U
3068UCHOI gpyuiiliea U UpaxkimiuuHol tociiojara Upuspegroi ugeniiuiieiia ma-
{HUYHOT U 3A8UCHOT gPYUITILBA, KO, PUKTHUBHOCTHU TOCTHL0jata 3A6UCHOT gPYUiTH-
6a— ,IIpoOujarbe MpaBHE JIMYHOCTH  3aBJCHOT APYILITBA ¥ CINMYHO. Y IIPABHO]
TeOpuji ce Takobhe mopp>kaBa adupManyja jeIMHCTBEHOr CYOjeKTUBUTETA I10-
Be3aHMX JpyLITaBa (Ipyle ApyLITaBa) ¥ HA MMOBMHCKOM IUIAHY, ¥ TO IIOCEOHO
adupmaijoM weopuje WPAHCHAPEHTHUHOCTU T08e3AHUX gPYWiliaea Koja BORU
IIPUXBATy HUXOBOI €KOHOMCKOT peajuTeTa U IPaBHOj OCHOBAHOCTM Melllarba
MIMOBVHE 3aBUCHOT ¥ MaTMYHOT JPYILITBA, T€ TUME M OATOBOPHOCTV MAaTUMYHOT
NPyITBa 3a 06aBe3e 3aBUCHOT pymITBa. !

Jyroroguiumy Hamopu EY fa y oBoj obmactu foHece moce6Hy aup-
KTUBY, Kako OM IT0CeOHO Y4YMHWIACUTYPHMjUM IIOJIOKaj HOBepuIala 3a-
BJICHMX JIPYLITaBa, OCTaMy Cy 6e3 ycIexa, IITO [jaje OTBOPEeHa Bpara HalM-
OHA/IHMM KOMIIAHUjCKVMM 3aKOHUMa JIa y TOM IIoIIefy Oyfy MHOBaTMBHUjU
n opuruHanauju. CPICKM KOMIIAHMjCKY 3aKOH, HaXKaJoCT, HMj€ Y OBOM II0-
IJIefly ;a0 HUIITA HYM HOBO HU OPUTHMHA/IHO, a MOTpebe 3a TMM MMa 1oced-
HO Y OKpY>Keby 3eMajba Koje OIIMKyje HM3aK IIpar IpaBHE CUTYPHOCTH, ca
KO/eO/bUBOM ¥ HEY30PHOM CYACKOM IIPAaKCOM. AKO HMIITA JIPYTO, CPICKU
3aKOHOJ]aBall je MOrao OMTM M3JALIHUjM Y MHCTPYKTMBHMM HOpMaMma Kajia
ce MOXKe CMATpaTy Ja je OYMIVIENHO ,IpOONjeH IpaBHU CyOjeKTUBUTET"
3aBJMCHOT JIPYLITBA OJf CTPaHe MAaTWYHOT JPYyIITBa (3aBMCHO APYLITBO Kao
LIIPOTOYHM 60jIep“ MaTUMYHOT [pyILITBa), KaJia Cy IOMellaHe VIMOBMHE 3a-
BVCHOT I MAaTMYHOT JPYIITBA [IO T€ Mepe fia IIOBEPUOLVI 3aBUCHOT [IPYLIT-
Ba HeMajy HMKaKBy MOTyhHOCT HaIlIaTe CBOjMX IOTPaKMBamba 1 CINYHO. 3a
HOYeTaK, MOXK/IA je IyTOKa3 TaKBe 3alITUTe MOrao OUTU CHUCTEM 3alITUTe
noBepuiana noapeheHor (ympas/paHOI, KOHTPOINMCAHOT) APYINTBA Koje je
3aK/bYYN/IO YTOBOP O KOHTPOJIN ¥ YIIPaB/bakby ca MaTUYHMM (YIIpaB/badkuM,
KOHTPOJIHMM) [PYIITBOM, jep Ce YMHM Jla M Y jeHOM M Y APYTOM CIydajy
CTOje VICTOBETHe IIOTpebe M MCTOBETHM pasio3N TakBe 3amTure. = Kopak
masbe 6mmo 6u cBaKako pelleme Koje 61 mpebanmio Teper JoKasa ca TY>XKMO-
11a (moBepmial) Ha Ty>KeHNKa (MaTUYHO APYIITBO) Aa je ,IIpoOujeH MpaBHU
Cy0jeKTMBUTET 3aBJMCHOT APYIITBA Off CTPaHe MAaTUYHOT IPYIITBA" Y C/Iy4ajy
arcomyTHOr Kamuran ydenrha (mpeko 75%) — mpakTudHO yBohemwe o60puBe
IPETHOCTaBKe MIMOBMHCKE OfffOBOPHOCTH. Y YCIOBMMA I7I06aM3alje CBeT-
CKe eKOHOMIje 0Baj IIpob/IieM y MamM 3eM/baMa, oyt Cpouje, mocTaje jomn

17 Bup. Tatjana Jespemosuh Ilerposuh, Ipyie dpuspegnux gpywitiasa, Beorpan, 2014,
207-236; Mupko Bacwpesnh, ,Cybjektuurer rpyme papyuraBa (‘MHTepec rpyme’—
cTBapHOCT u/mmu puxuuja)®, Yeknahusare tiocnosroi ipasa Cpbuje ca iipasom Eepoticke
yHuje (ypenuuk Byk Pagosuh), 2015, 11-30.

18  Bup. 30I1], un. 566.
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M30IITPEHMjH, C 063MPOM Ha TO [ja TPAHCHAIIMOHAIHE KOMIIAHNje Ca CeMIII-
TUMa Yy Pa3sBUjEeHNM 3eM/baMa IIOCTajy CBe BUIIE BIACHULIM 3aBUCHUX JPYI-
TaBa OCHOBaHUX Yy TAKBUM 3e€M/baMa.

4. CtaTycHe mpoMeHe — 3a0/Iye 0O CUTYPHOCTY IOBepuIana

AKo y cnegcitigy citiaillycHe tipomere gpyuiiiieo ipeHocunay, tpeciiaje ga
iocitioju (ciiajarve, Upuiiajarve, tiogena), K/bydHa IOCTEANIIA HA IVIAHY OATOBOP-
HOCTH je rallierbe y3ajaMHIX IoTpaxnBama usMely npymrsa (gpymTasa) npe-
HOCHOIIA U APYIITBA CTUIIAOIIA, A IIe/IOKYITHA MMOBMHA I CBe 0bOaBe3e IPYLITBa
(mpymITaBa) mpeHOCKOLA TIpease 10 CaMOM 3aKOHY Ha JPYIUTBO CTHUIIAOLR, Y
CKJIaJly ca YTOBOPOM O CTaTyCHOj IIPOMEHM U SPYIITBO CTULIA/IALY II0CTaje HOBU
IY>KHMK Y HOITIeRy TUX obaBe3a (HoiliilyHa yHUeep3anHa cyKyecuja kog cilajara
u apuﬂajama),lg a TOIITO KOfi TOfeNIe IOCTOjU 8Uuie gpyuiniasa Cliuyanaua
(HajMame 7Ba), CBAKO APYLITBO CTHUIIA/IAL] OArOBapa 3a IpeHeTe obaBe3e Ha
TO APYWITBO (HOBM IIaBHM AY>KHMK) U, TIOPEJ Ibera, CBAKO Off OCTA/IMX APYII-
TaBa OrOBapa CyiicugujapHo 3a obaBese Koje Cy, y CKIafy ca IUIAHOM IIOfiere,
Ipelle Ha OCTa/la APYLITBA CTULIAOLE O M3HOCA pasvke nsMeby BpegHOCTI
VIMOBJHE JIPyLITBa IIPEHOCKOIA KOja My je IIpeHeTa 1 obaBe3a JIpyIITBa Ipe-
HOCHOIIA KOje je Tpeyseo (cyiicugujapHa oipanuveHa 0giosOpHOCIH — tipeHeitie
- paciiopehere obasese tipecitianoi gpyuiiiéa), OCUM aKo je ca opgpebenuM mo-
BEPMOLIEM JIPYK4Mje YTOBOPEHO M OCUM AKO je ITOBEPUJIALL Y CKIaJy Ca 3aKOHOM
KOjuM Cy ypeheHa npuBpenHa pyIITBa Y KOHTEKCTY CTaTyCHe IIPOMeHe OCTBa-
pUO IIpaBO Ha OroBapajyhy samrTury.

Mmosuna gpywitiea tipenocuoya iipecitianoi tiogenom (ilogena), Koja yro-
BOPOM O CTaTyCHOj IIPOMEHY, OJJHOCHO IUIAHOM IIOfie/Ie HUfje IIpEHeTa HIjeHOM
APYLITBY CTULIAOLY (HelipeHeilia UMOBUHA TUpecitianol gpywinea — ,,3a60pasmweHa
UMOBUHA®), HUTY Ce TyMadereM TOI YTOBOPa, OJHOCHO IUIaHA IOfee MOXKe
OfpeIMUTy KOjeM JPYLITBY CTMIJAOLY C€ Ta MMOBMHA VIMA IIPEHETH, HpeHocu ce
C6AKOM 0g gpyWiitiasa CliuLAnaua cpasmepHo yuewihy umosute Koja je Ha rux
lipeneiiia, ymarveHe 3a Hpeyseitie 06ase3e, Y YKYIIHOj HETO MMOBVMHY JPYILITBA
TpeCTanor nopreziom.”!

Obasese gpywitiea tipenocuoya tpecitianol iogenom (iogena) Koje yro-
BOPOM O CTAaTyCHOj IIPOMEHMU, OfHOCHO IUIAaHOM IIOfiefie HUCY pacropebene
HIjeJHOM JIPYIITBY CTUIIAOLy HUTHU C€ TyMadermheM TOI YyTOBOPa, OHOCHO
IJIaHA MOXKE OfIpeUTH KOjeM JPYIUTBY CTMUIIAOLYy C€ MMajy pacIopenu-
T (y CMUCTy ITIABHOT NY’KHNKA), MMajy 3a CONMUAPHO OfTOBAapHE Y-
HMKe CBAaKO JPYIITBO CTMUIaoua (cafy>XHMIM) B0 M3HOCA pasjmke usMehy

19  3OI1[, 4. 486, 487 u 505 cT. 3, Tad. 2 u 3 u c1. 5; Tpeha gupextnBa EY, wi. 23.
20  3OIIM, un. 505, cT. 1, Tau. 1 1 2 u cT. 5 u 9. 509.
21 3OIL[, un. 506, cT. 1.
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BPEIHOCTY MMOBMHE KOja je Ha TO JPYyLITBO IIpeHeTa 1 obaBesa Koje je TO
APYLITBO IIpey3eno (conugapHa oipanuvera 0gioopHOCHl — Hepacilopehere —
»3a60pasmene” obasese). >

AKo y cnegcitisy citiaitiycHe tipomMeHe gpyuwiinieo fipeHocunay, He tpeciaje
ga iocimioju (usgeajarve), K/bydHa IIpaBHA INOC/TENUILIA CTAaTyCHe IIPOMEHE Ha
namy 0giosOpHOCIIU je TIpEHOC Jiela MMOBMHe U o6aBe3a (C 063MpoM Ha TO
fla TO APYIITBO IPEHOCIIAIl He IIpecTaje fja IOCTOj) APYLITBA IIPEHOCUOLA
Ha JIPYIITBO (OPYLITBA) CTUIAOLA, Y CK/IAAy C IVIAHOM IIOfierie, Y/Me JAPYLITBO
(mpywrTBa) CTMIAIAL] TIOCTAje CONUGAPHO OFTOBOPHO (Camy>kKHUK) ca APYLITBOM
IpeHocKoleM (Koje OCTaje IIABHU AY>KHUK M TO IIpeMa OIIITYM IIpaBuIMa
OfITOBOPHOCT)I HEOTPaHMYEHO LIEJIOM CBOjOM MMOBMHOM) 3a HEroBe 00ase-
3e Koje HUcy upeHeilie HA gPYuilleo CHiULAoyd, il CaMo JI0 M3HOCA pasyMKe
usMely BpemHOCTM MMOBMHE APYIITBA IIPEHOCHOLA KOja je TMMe IpeHeTa U
o6aBesa JipylITBa IPEHOCKOLA KOje je 10 Taja Ipeyseno (conugapHa oiparue-
HA 0gi0B0PHOCIIL — HelipeHeilie-HepaciiopeheHe obasese Helpeclianol gpyuwiniea),
OCHM aKoO je ca ofipeheHVM HOBepuolIieM ApyKuMje YTOBOPEHO U OCUM aKO je
HOBepIIall y CK/IAIy Ca 3aKOHOM KOjMM Cy ypeheHa IpuBpeHa IpyIuTBa y KOH-
TEKCTY CTaTyCHe IPOMeHe OCTBApMO MPaBo Ha ofroBapajyhy samrury.>> 3akon
He NOKpYBa MUTame (IIpaBHA IIpasHMHA) OfTOBOPHOCTM TocTojeher mpymTBa
KOJ, MI3[iBajama 3a iipeHeilie-paciiopehere obasese (ami MO OMIITYM IIPABIIMMA
OITOBOPHOCTY TaKBa OATOBOPHOCT OCTaje M TO HEOTPaHMYEHO LI/IOM VIMOBU-
HOM), Ka0 1 IINTambe IIOCTOjalba Y3ajaMHe OfTOBOPHOCTH [IPYIITaBa CTHUIa/IaIia
3a IpeHeTe obaBese Ha Jjpyra ApyTBa (Cagy>KHIULN), OCUM IIOjeiTHAYHE OfIr0-
BOPHOCTH 3a o6aBese IpeHeTe Ha KOHKPETHO APYIITBO (Koje je 3a Te obaBese
IJIABHM JY>KHMK), a7yt OM 110 aHa/IOTWjy OBJie Tpebalo Jja Bake MCTa IpaBIUIa
Kao ¥ KOf IIofiefie 3a TpeHeTe obaBe3e — CYICHAMjapHA OTpaHIYeHa OfirOBOpP-
HOCT.

Ilosepunay, gpywitiéa koje yueciiéyje y ciliaiilycHoj tpomenu (u gpy-
wiiea tipeHocuoya U gpywiniéa ciiuyaoua) dmje je fouipaxcusare HAcCHia-
70 fipe peiucitipayuje cilailiycHe fipomeHe y CKJIafly ca 3aKOHOM KOjUM cCe
ypebyje perucrpanuja npuBpegHMX ApyIITaBa, a KOju CMaTpa ja Ta CTaTyc-
Ha IIPOMEHA Y KO0jOj Y4eCTBYje HberoB SY>KHUK yIpoiasa Hamuperve relosux
Hoilipaxcusarba, MOXKe 3axXTeBaTy HoOujame ofroBapajyhe samrrure, y poky
op 30 maHa op gaHa oOjaB/bMBama OOaBelITeHa O JOKYMEHTMMA M aKTMMa
Koju ce 06aBe3HO NPUIIPEMajy 3a CTaTyCHY IIPOMEHY, Off CBOT Ay>kHMKa. OBa
3allITUTA MOXKe Ce NPYXuUTK Ha crefgehn Haumu: 1) gaBameM obesbehema y
BUJIY 3aJI0Te, jeMCTBA U C/IMYHO; 2) M3MEHaMa yC/IOBa YTOBOPa 110 OCHOBY KOT
je HacTajzo MOTpaKUBambe MM PACKUOM TOT YyTOBOPa; 3) OBOjeHUM yIIpa-
B/barbeM VMOBIHOM JIPYIITBA IIPEHOCHOIA IO HAMUPEeba IOTPAXKNBaba; 4)

22 30II[1, un. 506, cT. 2.
23 30IIM, un. 505, cT. 1 u cT. 5 1 9. 509.
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npefy3uMameM IPYTUX pajmy U Mepa Koje 00e36ebyjy mosepuony mosmo-
Kaj KOju HUje JIOLMj} y OFHOCY Ha IOJI0XKaj KOjU je ¥Mao IIpe CIpoBohema
crarycHe mpoMeHe.”” Iloce6Ha ImpaBWIa y CMUCITY 3aIITUTE CTEYEHMX IIpaBa
Ba’Ke 3a 3aIITUTY MIMaslala 00Be3HNIA U APYTUX CEPUjCKUX AY>KHIUYKUX Xap-
THja OJl BPEHOCTH, Ka0 I MMA/ala OCe6HIX MpaBa u3 Tux xapruja.> Ilo-
BepuIall Koju He jo6uje ofroBapajyhy 3amTuTy y oBoM CMIUCITY UCTY MOXe
TPXUTH y HPOIMCAHOM POKY ¥ CYJCKUM IIyTEM.

Hosepunay, gpywitiea iipeHocuoua, 0GHOCHO gpyuwiitiea ciliuyaoya uMa
IIPaBO Jja OBY 3aKOHOM YCTAaHOB/bE€HY 3aLUTUTY 3aXTeBa Of CBOI Jy>XHUKa
WIX Of, APYWITBAa CTUIIA0LA, OHOCHO Off JPYIUTBA IPEHOCHOLIA CaMO aKo
je ¢mHaHCHjcKa cuTyauMja ApyIITaBa Koja Y4ecTBYjy Yy CTaTyCHOj IpoMe-
HJ TaKBa Jla CIpOBODeme cTaTycHe IIpOMeHe yipoiasa Hamuperve rveiosol
Hoiipaxcuearba Te je Ipy>Karmbe Te 3allTUTe HEOIXOLHO pany obesbehusama
T0JIOXKaja TToBepuolLa Koju Hehe 6MTH JOLIMjU OF OJIOXKaja KOjI je MMao Impe
crpoBobema craTycHe mpoMeHe. V3 TOrMYHNX pasyiora, MpaBo Jja 3aXTeBajy
3aIUTUTY HeMajy Hosepuouu 4uja opaxusara ciagajy y upeu unu gpyiu
uctinatmiMy peg y CMICIy 3aKoHa Koju ypebyje credaj, Huiliu dosepuoyu 1uje
je nottipaxcusarve 06e3behero.

ConupapHa orpaHueHa OifOBOPHOCT HOBOHACTA/IMX [JPYILITaBa 3a He-
lipeHeilie 06ase3e PyLITBA IIPEHOCUOIIA, OFHOCHO MebhycobHa cyncupnjapHa
OrpaHMYEHa OJTOBOPHOCT HOBOHACTA/IMX JPYIITaBa M3 CTAaTyCHUX IIPOMEHA
3a fipeHetile 0b6ase3e, KaO MO3UTVBHO IMPABHY PEXMM HaIlIer KOMIIaHUjCKOT
3aKOHA, Y 3Ha4YajHOj] Mepy IOropliaBa MO3ULN]y AOTaJallbUX IOBepuaana
APYIITBA IPEHOCHONA Y OGHOCY Ha paHMjU KOMIIAaHVjCK! 3aKOH, a II0Ce6HO,
LITO je jolll Ba)XHMje He OfipakaBa Ha INpaBu HauMH HU upeje 13B. llecrte
mupextise EV?® Besane 3a omroBopHoCT 32 06aBese pymTBa MPEHOCHOIT,
OmIo fla mpecTaje WM He IpecTaje [ja IOCTOjI — MOofieNIa U U3fiBajame (Kako
IpeHeTe Ha HOBOHACTajJa APYLITBa, Tako 1 HempeHere). Hajmpe, Illecta
JMPEKTUBA INPOINKCYje COMMAAPHY OATOBOPHOCT [pyIITaBa CTUIa/lala Kao
npuMapHy $GopMy 3alITUTe NOBepyIalia APYLITBA IIPEHOCHONa (3a IpeHeTe
obaBe3e), yMeCTO Hallle CYICHAMjapHEe OfTOBOPHOCTM (MCTMHA ca He3Hart-
HUM TIPAaroM pasinKoBama usmely ose nBe ofrosopaocTi).”’ A sarum, jour

24 30I1[, gn. 509.
25 30IIMO, un. 512 u 513.
26 3O0IIM, gm. 511.
27  30I1M, gn. 510.

28 Illecra aupextuBa EY 3aMemeHa je, nctum pelemnyma (y3 HOBy HyMepalyjy 4IaHOBa),
ca [JupextuBoM EY o oppebenmm acnektuma kommaHmjckor mpasa - Company
Law Direktive (Official Journal L. 169, 30. 06. 2017/1132). Buie: Mupjana Pagosuh,
»OITOBOPHOCT APYIITBA CTHLIAOLA 3a 0OaBe3e APYLITBA NMPEHOCHONA KOJ CTATYCHMX
IIpOMeHa TIofieNie U M3fBajama’, Yeknahueare focnosHol ipasa Cpbuje ca ipasom EY
(ypenuuk Byk Pamosuh), Beorpan, 2017, 145-178.

29  Pasmuxy Bua. M. Bacumesuh (2017), 94-98.
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Ba)XHIje, OTpaHIYerbe 1 COMIMAAPHE U CYICUjapHe OATOBOPHOCTY He YMHNU
obaBesHuM, Beh ocTas/pa Ap>kaBaMa WiaHMIIaMa a TO MOTY YUYMHUTH (,may
limit such joint and several liability to the net assets allocated to each of those
companies*).>* Haue je uBpcTo yBeperbe [l je y OBAKBMM OKOTHOCTHMA 32
HaIly 3eMJ/by 6110 asieko 6ojbe 1a je OCTaB/bEeHO pelllelbe PaHMjer 3aKOHa O
COMIAPHO] HEOTPAHNYEHOj OITOBOPHOCTI — UpUMeHa pasusa yHueep3ante
cykuecuje (genumuuna yHueep3anHa cykuecuja) u kog iogene u u3geajaroa
Kao u kog cidjarwa u tputiajara (1 MehycobHo mamehy gpymrasa cruma-
jlana 3a ImpeHeTe o0aBe3e M 3a HelpeHeTe 0OaBe3e APYLITBA IIPEHOCHOLA
Ha pymTBa cruiaoie).’! Ha oBaj HAYMH CUTYPHOCT ,,CTapyX TIOBepUIaIia
(mo pejcTBa cTaTyCHe IMpOMeHe) APYLITBA MpeHocKoLa (6uro Aa mpecraje —
TIOfleIa VTN He IpecTaje — U3ABajarbe) 1 ,,CTAPMX  [OBEepuIala IpeMa KOH-
KPETHOM [PYIITBY CTUIIAOLy Ha Kora je pacmopeheHa koHkpeTHa obaBe3a
VIV KOje TaKo OfroBapa 3a HelpeHeTe oOaBe3e,011a OM yTeMe/beHUja U Y
MaTepujaTHOM CMMCIY (MHTEPHU OZHOCK II0 OCHOBY IIpaBa perpeca IUIaTia
IPOTYB IJIABHOT AY>KHMKA JIIM U Cafy>KHMKA Cpa3MepHO IPEHeTOj MMOBM-

30 Illecra gupextusa EY, wi. 12. Bug. V. Edwards, EC Company Law, New York, 1999, 109-
111.

31 Curyauujy gogatHo koMiunkyje u Hopma 300 (npucryname Hyry y crydajy npuMama
HeKe MMOBUHCKE LieJIMHe — I 452):
(1) JInue Ha Koje mpehe Ha OCHOBY yroBopa Heka MMOBMHCKA IeNMHA (DM3NYKOT MIIN
MIPAaBHOT /IM1IA, V/IN jeflaH [ieo Te Ile/IMHe, OATOBapa 3a IYTOBE KOjU Ce OFHOCE Ha Ty
LIeTTMHY, OTHOCHO Ha IbeH JI€0, IIopef AOTafallllber MMaolja M COMMUAAPHO C UM, aln
CaMo 710 BPETHOCTH HheHe aKTUBE.

(2) Hema mpaBHOr jejcTBa IpeMa IOBepyoLuMa ofpenba yroBopa KojoM Ou ce
MCK/bY4MBaJIa VIM OTPaHNMYaBalIa OATOBOPHOCT yTBPl)eHa y IPETXOHOM CTaBy.

HenpeunsHocT oBe HOpMe 3aKOHa O OOMIUTALMOHMM OTHOCKMA, TOCEOHO Ca CTAaHOBUII-
Ta 00MMa U crydajeBa mpuMeHe (Buj. 3ak/pyyak YcrasHor cyna Cpouje Iuo 354/213, on
19.04.2016; opnyka YcraBHor cyma buX, AIl 4490/14, Cnyxbenu inacnux buX, 12/16;
omnyka Bumrer mpuspepnor cyna Cp6uje, Ix — 3059/00; omnyka BpxoBHor kacaiyo-
Hor cyna Cpbuje, IIpes 91/07; omnyka BpxosHor cyma XpBarcke, Pes. 2077/01), Te He-
CUTYPHOCT IOBepy/Ialia U3 IIpUBaTU3alyje TI0 OCHOBY 3aK/by4eHUx yiosopa o KynosuHu
umosure (y3 yTOBOPHO MCK/bydere ONTOBOPHOCTH 3a obaBese M OCTaB/bame 0OaBesa
HoTafjalllibeM MY>KHMKY), IITO je HaBe/MO CYACKY IPaKCy fia IMMUTHPA IbeHY IpUMEeHy
(kymoBuHa cTaHa U OATOBOPHOCT KyIIIia 3a HellaheHe o6aBe3e paHujer BTaCHNUKA Be3a-
He 3a BJIACHUINTBO cTaHa — kputuka: Henap Temmnh, ,,O ,usyseTHocTn® fyra 3a crpyjy’
Harmonius, 2016, 293-319; oAroBOpHOCT HaclefHMKa 3a obaBe3e OCTaBMOLA — 3aKOH
o HacnehuBamwy, Cnymbenu inacnux PC, 6p. 46/95 u 101/03 — omnyka YcTaBHOT cyna
Cp6wuje, 6/15, unan 222 u cnmyHo; Bup,. [ejan Bypbhesuh, ,,3aitnura HacmefHUKa Of 110-
ClenuIa CTUIamba Ipe3afy>keHe 3a0CTaBUITHHE, y: [lepcilexiiuse uminemeniiiayuje es-
poiickux citiaugapga y tpasnu cucitiem Cpouje, 360pHUK pafioBa, Kibura VI, IIpasunu da-
KynTeT YHuBepsuteta y beorpapy, 2016, 171-187), a y cuTyarmju IocTojama MOCeOHIX
HOpMM 3aKOHa O IPMBPENHMM APYIITBUMA KOjU ypehyje OAroBOPHOCT KOJ CTaTyCHUX
IIpOMeHa NPUBPEJHMX ApylLITaBa OACTYINajyhy HeIMMUYHO Of OBOT MHCTMUTYTA (IIpU-
MeHa IIpaBM/Ia YHUBEpP3ajHe CyKllecuje — MOTIyHe U [eMMMNUYHe), Ha/laxe 3ay3MMarbe
CTaBa O HENPMMEHN OBe Ofipefioe Ha ,,pacIojIarae IMOBMHCKYM Ile/IMHaMa“ y ClIydajy
CTaTyCHMX IIPOMEHa.
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HI aKO Ce Off Ibera He HAaMUPU IIPUXBAT/bYBIje Cy pellerhe) U Y MPOLeCHOM
cmucny (He 6u Mopao ja Oyme ob6aBe3aH fla Kao TYXWIAl| foKasyje fia Ta
pasnKa BpeJHOCTH UMOBMHE U IPeHeTHX 06aBe3a IMOCTOjU KOJ KOHKPETHOT
APYLITBa CTUIA0LA U [1a TUME [IOCTOj! HeroBa COMIAAPHA MU CYTICUANjapHa
OZITOBOPHOCT 3a 06aBe3e Koje je CTBOPMO HUXOB PaHUjU AY)KHUK — JPYLIT-
BO npeHocunan —probation diabolica, omHOCHO 3a 06aBe3e APyTuX ApylLITaBa
crunanana). Ha pasmmanty mpakcy Hammx chJOBa32 U PasjM4uT TPETMaH
HOBepIIalja y OBUM CIIOPOBMMA, T€ THMe U U3PaKeHY IIPaBHY HECUTYPHOCT
¥ [IOBPey TpaBa Ha IPaBUYIHO Cyherbe ykasao je u EBporicku cyp 3a by/cka
npasa y Crpasbypy.>

5. VIapuBupyanHo v/viy KOTEeKTUBHO 3aCTyName IPUBPETHOT
ApywmTBa (IITa je MPAaBIIO a IITA M3y3€eTaK)

[IpuBpenHa ApyIITBAa 3aCTYHajy 3acTYNHUIM ApyIITBa (ifi0 Mose
Outliu U jegHo nuye: GU3U4KO nUUe UNU gpywineo peiuciiposaro y Cpouju —
ipasHo nuye), KOju Cy TO II0 CAMOM 3aKOHY, MHAVBUIYaTHO VIV KOJIeKTUB-
HO, 3aBJICHO Off BPCTe IPYIITBA U pelllelba HAllIOHATHNX 3aKOHa. [IpymTBO
MOpa MMATU Hajmarbe jegHo (Pu3uuko nuye Kao 3aKOHCKOI 3acillyiHuKa,
a aKo APYIITBO 3aCTyIa APYro APYIITBO TO YMHM IPEKO CBOT 3aKOHCKOT
3aCTyIHMKa WM INyHOMOhHuMKa oBnamheHOr mIMCMeHMM IIyHOMOhjeM.
[Ipema 3akoHY O IpMBpESHMUM APYIITBUMA, IPUBPESHO APYIITBO 3acCTyIIa
AupeKTop ex lege (y opTayKoM JPYyILITBY TO MOTY OMTM jejaH VIV BUILIE WIN
cBM opTany min tpehe nuie — NpokypucTa, y KOMaHAUTHOM [PYLITBY je-
[aH VUM BUILIE VIV CBY KOMIUIeMeHTapy i tpehe nuiie — mpokypucra, a
y APYLITBY Ca OTPaHMYEHOM OATOBOpHOIINY MV aKIMOHAPCKOM APYIITBY
jelaH WIM BuIle M3BPIIHUX AMpeKTopa). OBO 3AKOHCKO 3ACliydUHUUKO
osénauthere pousIasyu U3 CaMor CTaTyca AMPEKTOpa APYIITBA KaIuUTaja
(omHOCHO cTaTyca opTaka M KOMIUIEMEHTapa), KOju ce y 3aCTYHHMYKUM
IIOCTIOBMMA II0jaBjbyje Kao CacTaBHM JIe0 TOT PYILITBA, KAO HEroB OpraH,
uspaxkaBajyhu Bopy Tor mpymTBa (menmyje He Kao alter ego TOT ApyIITBa,
HEro Kao IeroB €ro).

ITopen pupekTopa NPMBPEFHOT APYIITBA KAalNUTand, OCHUBAYKUM
VIM APYTMM ONLITMM AaKTOM JPYLITBA MM OAJYKOM HaJJIeXXHOT OpraHa
APYIITBA Kao 3aCTYMHUIM MOTY Ce OfpeAuTI 1 Apyra nuia. Ped je o cTa-
TyTapHUM (ay TOHOMHNIM) 3aCTYIHAIMMA APYIITBA KOjI C€ Y TOM CBOjCTBY
takobe obaBe3Ho peructpyjy. OppebuBamwe cimiaimiymaprux (ayimioHom-
HUX) 3aCTiyIHUKA HUje HY)XHOCT, aJli Ce 4eCTO II0Ka3yje IMOTpeOHUM paju

32 Bug. Bopusoje Tajuh, ,ComupapHa OBTOBOPHOCT M CTaTyCHa IPOMEHa IIPMBPENHOT
mpywTBa‘, Bunitien — BpxosHu xacayuonu cyg, 6p. 3/16, 153-174.

33  Bup. Byuxosuh u gp. npotus Cp6uje, 6p. 17153/11; Bununh u gp. nporns Cpbéuje, 6p.
44698/06.
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Behe crienujanmsanuje 3acTYITHMYKMX [TOCTOBA. YKOJIMKO Ce€ Of[pey BUIIE
OBAaKBMX 3aCTYNHMKA APYIITBA KaluTala, IOpefi AUMPEKTOpa Kao 3aKOH-
CKOT, MCTMM OIILITYM aKTOM IIOTPeOHO je pasTpaHMYUTH BUXOBA 3aCTYII-
HI4YKa oBnamhema 1 To perucTpoBaTy (Kao U caMe 3aCTyIHMKE ca JieTlo-
HOBAHIUM IIOTIIMCOM) pajii eBeHTYa/lHOT flejCTBa NpeMa Tpehum munuma.
M3yseTHo, IPyLITBO MOXKe 3aCTYIATH U HEKO JIMIle KOje JPYLITBO KOHTHU-
HYMPaHO IPUXBaTa Kao CBOT 3aCTYIHMKA M Ha HA4YMH [ja KOJ CaBECHUX
tTpehux numa cTBapa yBepeme fa je ped O 3aCTYHNHUKY (KOHKIYgeHIiHO
osnauhere — KOHKYgeHITIHU 3ACTAYUHUK).

Y cBakoM cny4ajy, ako ce Ofipefiu BUILE 08aK6UX 3ACHLYUHUKA, TIO-
TpebOHO je oppenuTn Kako he 3aciliyiiHuk HA 0CHOB8Y 3AKOHA BPLUIUTU HMU-
XOBY KOOpAMHANN]jy, Kao u fa i he oHM (ako X je BMIIe) 3aCTYIHMYKA
opnamhema BPIINTU 0g60jeHO (camMocitianto) VI 3djegHo (KonexiueHo).
YKonuKo y akTy ApYyIITBA KOjU Ce [EIOHYyje y Perucrap O OBOME Huje
HUIITA PEYEHO, U Y CKAaZy C TMM HEMa HUINTA PErMCTPOBAHO, ONIITH
npuHIMI 6u Tpebano fa 6yfe CaMOCTANHO 3acTyHame (camocilianto 3a-
cilyiiare iipeba ga 6yge upasuno, a KONeKMUBHO ce Uspuuuitio ogpehyje).
CpIickm KOMITaHMjCKM 3aKOH, MehyTum, oBo mpasuno He moTBplhyje kop
cBUX (OpMU NMPUBPELHUX APYLITABA, MITABMIIE, KOHKPETHUM pelIemblMa
KOJ mojesuHuXx GopMu ApyuTaBa ra y ogpeheHoj Mepu 1 KOMIPOMUTYje
Yl YMHY TeUIKO O0jallllbMBUM M IPUXBAT/BMBUM. TaKo je CaMOCTalIHO 3a-
CTYHame IIOCTa/I0 Y CPIICKOM 3aKOHY /IUCIIOSUTUBHO IIPABIU/IO KOJ, OPTA4YKOT 1
KOMAH/IITHOT [IPYIITBA (pas3/ior ce BEPOBATHO HA/Ia3) Y YMIbEHUIIN 1A je ped 0
yiosopy u gpywiitisy intuitu personae, Te ia mocroju Mehyco6Ho moseperme op-
TaKa, y IPOTMBHOM MOTY Ce YTOBOPUTU (OpMe KOJIeKTMBHOT 3aCTylama), 0K
je Kop ApyIITBa C OTpaHMYEHOM OAroBOpHOUINY M Mopef IOCTOjamba CHaX-
HMX e/leMeHara intuitu personae oOpHYTO IpaBuMIo (KOJMEKTMBHO 3acTyIambe
Kao TPaBMIO Y3 MOTYNHOCT yroBOpama CaMOCTA/THOT 3aCTYIIamba), ITO BaXKU
¥ 32 aKI[IOHAPCKO JIPYIITBO, KOJ, KOT 300T M30CTaHKa OBaKBe IPYPOJE OBOT
APYLITBA, aKO je TO HABOJHU Pa3/Ior OBAKBUX IIPaBIIa, OBO MOXe #a Oyne u
06jalIbIBO, MAKO He PAIOHATHO M TIPUXBAT/BIBO.>! Y CBAKOM CTyuajy, KOf
KoneKTUueHoI 3aciiiyiiatead, TIPAaBIIO O MOTPeOHOj carlacHOCTH CBUX ofpebe-
HUX U Y perucTap yIMCAHUX 3aCTYIIHMKA BaXKM CaMo 3a T3B. akiliusHe pagroe
sactlyinuka tpema wipehum nuyuma, DOK je 3a T3B. HACUBHE Pagrve Koje TIpeMa
sacTynHuiyMa 4mHe Tpeha muia (HIp. mpuroBop Ha poOy U C/1.) JOBO/BHO

34  Ynop. 30II[, un. 111 (oprauko ApymTBO), WI. 126 (KOMaHAUTHO APYILITBO), Y.
221 (mpymTBO C OorpaHudeHoM oprosopsouihy), wi. 388 (aKIMOHAPCKO APYLITBO —
jeHOTOMHO yIpaBjbarbe) U Wi 422, cT. 1 (aKI[MOHAPCKO [PYIITBO — JBOJJOMHO yIIpaB-
jbambe). JMCIO3UTUBHO IPAaBMIO 3ajefHUYKOT 3acTyHama KOJ aKIMOHApCKOT JIPYINT-
Ba BaXX) U 32 MOTYRHOCT orpaHmyema u ,cymnornucoM npokypucre (3OIII, un. 388,
CT. 5 u 41 422, cT. 6), HOK je KOA NMPOKYpe JUCIO3UTUBHO NMPAaBUIO MHAMBULYATHOT
3acTymama, Mako uMa Buie npokypucta (3OII, un. 37, ct. 2).
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fa C€ OHE Yy4YIMHE CaMO IIpeMa je,'[[HOM on nnia oBnamheHnx Ha KOIEKTUBHO

3acTylame, I1a 1a c€ CMaTpa fa Cy y4nibeHe HpaBHOBa}baHO.35

6. Borba kanmTan BehuHe ApymTBa Kanurana y ,O0KOBUMAa“ MpaBa
KanuTaa MambiHe

AKIIOHapCKO [IPYIITBO IO IPaBMIY MMa BeMNKM Opoj aKI[MoHapa,
Koju ce mMeby coboMm m He MO3Hajy M OTyAa Cy CykoOm Hemsbexxuu. Vaxo
aKLMOHApU OBOI APYLITBA Ha CKYMIITUHM JJOHOCE OIIyKe IpPONUCAHOM
BehuHOM, Koje 06aBe3yjy cBe aKIMOHape, IIa I OHE KOjyi HUCY Y4eCTBOBAIN
Yy OJIy4MBamby WIM Cy Y4eCTBOBAIM M IJIacaly IPOTHUB, YECT je CIy4aj fa
MabJHCKI aKIIMOHAPY [0 aKIIMOHAPCKOM KaIlUTaTy IpUroBapajy BehnHm mo
KaIMTaJIy ja 370ynoTpeb/paBa TeXHUKY BehnHe 3a adpupMalyjy cBojux nmmd-
HMX VIHTepeca Ha LITeTy MHTepeca JPYIITBa, ITO BOAY CYKOOMUMA Yy APYLIT-
BY M OTpeOu 3amTuTe MamuHe. [Ipu ToM, IIOfi MalJMHOM ce HMOfIpa3yMeBajy
aKIMOHAPY KOjH, U3 PA3IMINTUX Pas3jIora, HUCY I/lacaiu 3a ogpebeny ommy-
Ky CKYIIITVHE pyLITBa TOHETY BehnHOM Iy1acoBa. A/IM 0Ba MambJHA je BPJIO
4eCTO HeOpraHM30BaHa, XeTepOreHa, HeyXBaT/biBa I, IpeMa TOMe, TEeLIKO jy
je 3allITUTUTH.

3amITyTa aKkIIOHAPCKe MambJHe M0 KAIUTaTy HU Y KOM C/Ty4ajy He MOXKe
BOAUTY O/IOKaaM OfjIyurBama y Apyursy. Ilotpe6Ho je, makme, Hahu paBHO-
Texxy usmeby Hauena eehume, mro je TemepHa (umozoduja aKIMOHAPCKOT
IPYIITBA, U HAYena 3auiitiuitie marouxe. HanmoHnamHa 1pasa y OCHOBM IO3Hajy
BUIIe Mepa Koje MMajy BOKAaIMjy fa, ca jemHe CTpaHe, adMPMUIIY IIPAaBUIO
BehiHe U MICTOBpPEMEHO CIIpede HeroBy 3/10yNoTpely (ifieopuja 3noytioitipede
sehune), a ca Apyre CTpaHe, fja 3allTUTe MAbUHY, aly U CIIpede 3/10yNoTpedy
heHVUX TipaBa (iwieopuja snoyiioipebe maroure).”® OBe Mepe MOTY ce CBpCTa-
TH y [Be IpyIle: IpeBeHTVBHe (M3BaHCYACKe) Mepe (KopuinhemeM opnantherma
MamblHe y CKYIIITHHM ¥ KopuinhemeM opnamherma y HOITeRy pasHux ¢op-
MM VHCTUTYLMOHA/IHE KOHTPOJIe — YHYTpAllllbe 1 CIO/bHE) Y CYACKE ¥ afiMu-
HUCTpaTMBHe Mepe 3amrtuTe.’’ Hajparbe y 3alITUTH aKIMOHAPCKE MAMbIHE IO

35  VYmop. 3OII][, un. 37, cT. 5 (3a mpokypy), wi. 111, cT. 4 (3a oprayko APYyMTBO), WI. 126
(3a KOMaHJMTHO [PYLITBO), Wi. 221, ¢T. 3 (32 APYLITBO C OrpaHNYEHOM OAroBopHoUIhY),
9j1. 388, CT. 3 (3a aKIMOHAPCKO JAPYIITBO — jeJHOJOMHO yIpaB/baibe) U 4. 422, cT. 1 y
Be3u Wi 388, cT. 3 (aKLMOHAPCKO APYIITBO — JBOJOMHO YIIPaB/bakbe).

36  Bup. Ph. Merle, A. Fauchon, Droit commercial - sociétés commerciales, Paris 2001, 632—
638. O snoynorpebu mpaBa BehuHe u IpaBa MambUHe, aM U IpaBa jefHAKOCTH (Kao
BapujaHTe 37I0yHOTpebe IpaBa MambIHe U U3jeFHAYeHOCTH HBIXOBIX IIPABHUX PEXIMa)
rosopu noce6Ho: M. Cozian, A. Viandier, F. Deboissy, Droit des sociétés, Paris 2006, 172
178. O poxTpuHu npeBape mamwuHe Bugy: R. P. Austin, I. M. Ramsay, Ford’s Principles of
Corporations Law, Chatswood, N.S.W., 2007, 639-667.

37 Y. Guyon (2003), Droit des affaires, Paris 2003, 483-500; J. H. Farrar, Company Law,
London-Edinburgh 1988, 381-408; L. Sealy, Cases and Materials in Company Law,
London 1992, 452-510; R. Pennington, Company Law, London, 1995, 885-920; L. C.

21



YIAHLN IIpaBo u npuBpena

KaruTamy ® (y crydajy MCTIep30BaHMX aKIMOHAPA, OHM Cy Mo IpaButy BehnHa
1o 6pojy) OTMILJIO je aHIJIOCAKCOHCKO IIpaBo, Koje je popMuparno cras #a cy
sehuHCKU aKUUOHAPU Y OCHOBU Y PUGYUUJAPHO] GyHHOCTIU U TIPeMA MAHUHCKUM
akyuoHnapuma (il3e. gpyiu aieHyujcku upobnem KOpUopaiueHol yapasiba;tba),39
HOCeOHO y Be3y ca MOC/TIOBYMMA KOjU M3JIa3e M3BaH OKBNPA PEIOBHOL IIpefMe-
Ta mocnoBama mpymrea.’’ Behuscku (M KOHTPOMHY M 3HAYajHM) aKIMOHAPU
MOpajy yBeK IVIacaTyl y MHTepecy KOMIIaHMje, IITO BaXX! U 3a WIAHOBE OpraHa
ApPYIITBA Ca JY>KHOCTMMA TIpeMa APYIITBY.

JenHO Off K/BYYHMX KOHTPOBEP3HNX MIMTalba HA PeTaliyjyl aKIMOHAPCKa
BehuHa (koja TBOpU BOJ/BY aKIMOHAPCKOT APYLITBA KPO3 OTyKe CKYIIIITHHE)
— aKIVIOHAapCKa MabJHa, TAUHYje HeCarlaCHY aKL[MIOHAPY CACTOjI Ce y 3aKOH-
CKMM TapaHIMjaMa IpaBa MamMHe y oapeheHuM ciaydajeBuma. 3a pelere
OBOI' IIMTama MOpa ce M03BaTy y MOMOh Ipuposa aKIMOHAPCKOT APYIITBA:
aKIMOHAPCKO APYIITBO — YroBOp (KIacKKa), aKIMOHAPCKO APYIITBO — MH-
crutynuja (caBpemeHocT). Ha ocHOBUIM OBa [iBa 10/ba IIOTAPHOCTY JIEKNU
¥l TeOpMjCKa PACIpaBHOCT NMUTAa HpaAsa HecailacHux axuuoHapa Ha us-
nasax u3 gpywinea. Haume, ako ce 0BO IpaBO BeXe 3a yroBop (Kmacuka),
M3MeHa yropopa 6mno xkojom popmom BehmHe y cMMCITY KIACMYHUX IIPAaBU-
na 06IUTraIMOHOT IpaBa Hije Moryha, OCuM aKo 3a TO IOCTOjU OCHOB Y ca-
MOM yToBOpy. MofiepHO aKI[MOHAapCKO MpaBo, MehyTum, y OCHOBM 1 He Haje
OCHMBAYKOM aKTy OBOT IPYILITBA YTOBOPHY IIPUPOARY jep MY U3PUYUTO He
J03BOJ/baBa IIPOMEHY, a Takohe U3pekoM ,ex lege” ra ynHM 0OaBe3HUM U 32
YJIaHOBE PYLITBA KOjJi HAKOH OCHMBAaKa [PYIITBA [IOCTAjy ETOBU WIAHO-
BU (akumonapu). OTyza, OnpaB/aBambe eBeHTYaHOT IpaBa HeCarJacHNUX aK-
IIIOHapa Ha M371a3aK M3 IPYLITBA ¥ 3aKOHOM Jie(PUHICAHUM CITy4ajeBUMa, ca
06aBe30M APYIITBA Ia M HAKHAZM ,,IPABUYHY" BPEIHOCT HIUXOBUX aKIuja
YTOBOPHOM IIPMPOROM [PyLITBA HeMa YBPCTO IIPAaBHO yTeMe/bere. Yaarba-
Bajyhu ce off cBOje yroBOpHe NpMpPOJie, CaBPEMEHO aKLMOHAPCKO APYIITBO
YIUIOBU/IO je MYHUM jepyMa Y MHCTUTYLMOHAIHe Boje QyHKIMOHMIIyhn
1o criennUIHNM IPaBUIMMA jefjHe MHCTUTYLMje ca IIPaBHUM Cy0jeKTUBMI-

B. Gower, Principles of Modern Company Law, London, 1992, 642-686; R. Hamilton,
The Law of Corporations, Minnesota, 1991, 410-426; E. R. Ivamy, Company Law, Lon-
don, 1978, 195-201; M. Ebeling, B. Gomard, Corporations and Partnerships in Denmark,
Deventer-Boston, 1993, 140-148; . Birds et al., Boyle and Birds Company Law, London,
1995, 491-533; J. Charlesworth, (ed. G. Morse), Company Law, London, 1995, 398-444;
A. Hicks, S. H. Goo, Company Law, Oxford, 2004, 379-453; S. Oztek, La protection des
actionaires externs dans les groupes de sociétés dirigées par une société holding, Lausanne,
1982, 298-328; G. Stedman, Shareholders Agreements, London, 1998, 112-163.

38 O pgerpapjauuju mpaBa IIaca akijoHapcke MamuHe Bup. P. Ledoux, Le droit de vote des
actionaires, Paris, 2002, 237-284.

39  Bua. Mupko Bacumesuh, Kopiiopaiiusto yipasmwarwe — usabpate itieme, beorpan, 2013,
91-98.

40 J. H. Farrar, 380-408.
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teToM. Ha 0BOj OCHOBU 07IBOjeHOCTHM Off TIPaBHOT ,per se‘, MUTame MpaBa
HecarJlaCHUX aKIMIOHapa MOXKe Ce BUIIe IPENyCTUTH YKyCuMa €KOHOMIje,
TPXKMIITA KallMTaIa Y HEKUM (OpPraHM3alIOHO-IIPAaBHUM) acIeKTUMa KOp-
HOpPaTUBHOT YIIpaB/balba.

ExoHOMCKM I7IefjaHo, ca CTAHOBMIITA MHTEpeca aKIMOHAPCKOT APYIIT-
Ba, YJMHMU Ce Jja HEMa CIIopa Jla Cy OBaKBa IpaBa HecaITlaCHUX aKIMOHapa He-
NpUXBaT/bMBa — U3BPILIEHE CTPATEIIKe OJJIyKe 3a Pa3Boj M KOHKYPEHTHOCT
APYLITBa MOXe OuTH 6/10KMpaHO 360T TAKBOT eKOHOMCKOT 6pemena. Ca cTa-
HOBUINITA TP>KMILTA KaIlMTaja, C Apyre CTpaHe, OBaKBa rapaHIiyja T3B. IpaBa
U3/acKa U3 OpYIITBa HecarJTaCHMUX aKIMOHapa MOKe BOLUTHU pacTy MHBeEC-
THULIMOHOT VHTepeca 3a Behu 1360p MHBECTUIIMOHE a/ITEPHATUBE 3 y/Iarame
y akumje (eMIMpMjCKM HemmoTBpheHor u Temko pokasusor). KonauHo, oBo
HNTame JOTHYe, Kao IITO je TO UCTAKHYTO, OpPOjHE acreKTe KOPIOPaTUBHOT
yIpaB/bamba Koju MMajy OMI0/IapHy OpraHU3alMOHO-IPaBHY Ipupoxy (jegHu
ugy y apunol iapanyuje oeakéux upasa: cpedaBame 3710ynorpebe Behnne;
IIPEBEHTUBHI HAJ30p HaJl YIIPaBOM PYLITBA A IIOfi OBAKBMM OfI/TyKaMa He
IPUKDPUBA IMYHE MHTEpPece; CIpedaBaibe Maja BPEJHOCTH aKIija Hecariac-
HIUX aKLJMOHApa M yMambemhe HhUX0BE NUMKBUJHOCTY Y3POKOBAHO OflTyKaMa
BehuHe Koje Hajy OCHOB 3a OBa IpaBa; MOACTUILIAMKE Y APYTUX aKIMOHApa,
1oceOHO KOHTPOMHMX 1 BeNMHCKMX, /1a BUIlle HAJ3UPY yIIpaBy Kako Ou Ipes-
JIarana ¥ OBe OfITyKe CaMo KaJl Cy y MHTepeCy CBUX aKI[MOHApa U CIMYHO; JOK
gpyiu ugy y ipusnoi Helayuje osaxeux dpasa: MMKBUTHOCT aKlMja Hecarnac-
HIX aKIJIOHapa MOXKe BOLUTY HEJIMKBUIHOCTY CaMOT JPYIITBA y3POKOBAHOT
U3BpIIeHeM OBe 00aBese; OfTyKe Koje TIOTeHIMjaTHO aKTYBMPAjy IIpaBa He-
CaI/IaCHMX aKIMOHapa JoHOCe ce KBamupUKoBaHOM BehTHOM aKIMOHapa, y3
penoBHO ydemrhe U akIOHapa KOjy MMajy 3Ha4ajHO M/MIM KOHTPOITHO Ka-
nutan ydenrhe, a Koju Cy II0 caMOM 3aKOHY JIyKHM Jla TaKBe OfTyKe JJOHOCe
»y VIHTEpeCy aKIMOHAPCKOT APYIITBA“ — TeMe/bHM IPMHIVII aKIIMOHAPCKOT
IIpaBa, Ka0 CUHTETMYIKOM MHTEPECY CBUX aKIIMOHapa, N1a JaK/e, M OHUX KOju
Cy IIOTEHLIMja/IHO HeCar7laCHM; CBM OCHOBM IOTEHIMja/IHMX IIpaBa Hecaryac-
HIX aKIVIOHapa CY Y 30HU O[JIyKa CKYIIUT/MHE aKLIMOHAPCKOT OpPYILUTBa, a He
yIpaBe JpYyLITBa, Te je IpeIor yIpaBe MO ,IPaBMM  MHTEPeCHUM Haj30-
PpOM; 3aKOHCKa rapaHIlja OBaKBMX IIpaBa HeCaIJlaCHMX aKLMOHapa CYIpOT-
cTaB/balia OM ce M JAPYroM TeMe/bHOM IPVHLMITY aKIVIOHAPCKOT IpaBa —
IPUHLUI PaBHOIIPABHOCTY aKI[IOHApa MCTe Kiace).

Cprickm 3aKkoHOZaBaIl y CycpeT IIpOMeHaMa 3aKOHa Koju ypebyje
IpuBpefHa ApywTBa y ypehemwy oBor nurama Mopa CBaKako OMTH HaneKo
pecTpuKTUBHUjK Off ocTojehux pemrema. Pectpuknuja nocrojehux ocHoBa,
IPENNPOKO NOCTAaB/bEeHNUX, IIPaBa HECAITIACHUX aKLMOHAapa Ha M3/1a3aK U3
ApYyLITBa y3 06aBe3y APYLITBAa Ha OTKYI HUXOBUX aKIMja ,IIO HAjIIOBOJb-
HUjOj LleHN ,” YMHMU Ce, HU Y KOM IIOI/Iefly HMje YINUTHA. Y OKpY>Kemwy He-

41 3akoH O mpuBpegHMM ApyluTBuMa (Wi 474, 462, cT. 5 u 41. 508) yrBphyje cnenehe
OCHOBe OBOT IIPaBa HecarlacHNX aKIMOHapa:
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CITyTAaHOCTM IOCTOjarbeM OMI0 Kojux ob6aBesyjyhmx pemerwa pervonanHe
VIV Ipyre IpUpOJe, YNHYU HaM ce, TakoDe, ja yTeMe/bere OBUX IIpaBa He Ou
Tpebano ga Oyze y 30HM uMIepatuBHOCTH Y noctojehoj popmu, anu ako 6u
ce 3aKOHOJaBal] OIpeenno 3a HeKy (GOopMy MMIIEPATUBHOCTH, YMHU Ce Ja
O K/bYYHM apTryMeHT oTpebe Heke popMe MUHMMATHE 3aKOHCKe TapaHLuje
OBUX IIpaBa, KOjU Ce CacTOjU Y MOCTeANIHOM I'YOUTKY TMKBUIHOCTI aKIuja
HecarJlaCHUX aKI[MOHapa, MOrao OUTH ,,3a/J0BOJ/beH  ypehemweM oBoOr muTama
Ha JCTOj OCHOBM Ha KOjOj je 3aKOHOfaBall YpeAuo NpaBa MamMHCKUX aK-
IIIOHapa 3aBYICHMUX JIPYLITaBa KOJ 3aK/by4ea YyroBOpa O KOHTPOIU U YII-
paB/barby ca MAaTUYHUM APYLITBOM Y Jely IpaBa Ha MCIUIATY TapaHTOBaHe
TIpoceuHe TUBMUIEH/IE TI0 aKIuju yTBphenn 6poj rommua.*? Tapanuuja gpyrux
U IOJATHUX IIpaBa HecaIJIaCHUX aKI[MOHapa y CIydajeBUMa 3aKOHOM fiedu-
HICAHMX MUHVMAJTHAX OCHOBA, Y3 MOTYRHOCT ay TOHOMHOT MPOIIpea, MO-
r1a 61 fia 6yfe y 30HM ayTOHOMMje aKIMOHAPCKMX APYLITaBa.

7. KomnmaHujcKonpaBHY CIOPOBY — M3/1a3: jABHONIPaBHA 1/MIN
NPUBATHONIPAaBHA BO/ba

Apb6urpabunHocT (,I0HOO6HOCT cropa 3a apOUTpaxy”), Koja ce u
y KOMIIaHMjCKOM IIpaBy yTBpDyje JOMMHAHTHO TeHepalHUM CTaHAAPHAOM
(mocrojame ,y crydajy mpaBa KojuMa CTpaHKe MOTY C/I0OOOIHO pacIionara-
TH®), ¥ y 0BOj O6TACTH Bapupa Of 3eMJbe JI0 3eMJbe’> U, YaK, Y UCTOj 3eM/bH

1) mpoMeHa CTaTyTa ApYIITBa KOjOM Ce yMalbyjy IIpaBa aKIjoHapa yTBpheHa craryToM
WU 3aKOHOM (HeTpenusHocT ofpebhema Moxke Ia BOAM HECUTYPHOCTH, Te je Hajoorbe
Jla ce TO MpeIM3upa CTaTyTOM);

2
3
4

~

CTaTycHe ITpoMeHe (aKIL[MOHApY APYLITBA MPEHOCUOLA);

~

IpoMeHe IIpaBHe GopMe;

~

CTUIIAIbE U pacCIIO/Iaramkbe MMOBMHOM BEIMKE BPETHOCTH,

Ul
=~

IIpOMeHa BpeMeHa Tpajamba IPyLITBa;

&)
=

IIpOMeHa JAPYIUX NpaBa aKIMOHAPa, aKo je CTaTyTOM yTBpheHO [ja aKIMOHap U3 TOT
pasyora ¥Ma IpaBO Ha HECAIZIaCHOCT ¥ Ha HaKHAJy TPKMIIHE BPEJHOCTH aKIuja y
CKNaJly ca 3aKOHOM;

7) ToB/Iaverse jeHe MM BUIIeE K/Iaca aKIja ca PEry/IMCaHoT TP)KIIITA, OFFHOCHO MY/ITHIA-

TepaJiHe TProBayuke IaThoMe y CMIUCTY 3aKOHa KOjyM ce ypebyje TpKuIITe KarmTasa;

8) HeycBajame O CTpaHe CKYIIUTKMHE aKI[OHApa M3BEIlUTaja J1 IPe[Iora Mepa peBu3opa
KOjU je BPILUMO MOCEOHY WM BaHPENHY PEBUSU]Y — aKL[MOHAPY KOjI CY I/Iacaji 3a yc-
Bajarbe TOT M3BEILTAja M MPEJIOKEHNX Mepa.

42 Kpuruxy sus. Mupko Bacumesuh, ,[IpuBpena u cyacka u apburpaxkta mpaxca, IIpaso
u tpuspega, 6p. 4-6/2017, 11-27; Mupko Bacwswesuh, Byk Papgosuh, ,,Teopujcke ocHo-
Be IIpaBa HeCaIJIACHUX aKumoHapa“, Ananu IIpasnol gakynineiia y beoipagy, 6p. 3/17,
22-23.

43  TIutame apOMTPaOIIHOCTHU je YITTABHOM IIOF, KOHTPOJIOM HAI[VIOHaJHVUX CyJOBa M 3a-
KOHa, jep je ymUTHO fia nu MehyHapomHM WM TpaHCHAIMOHAIHM II0jaM apOUTpabuI-
HOCTM YOIIITe M MOCTOjM. VIImaK, MaKo HAIlMOHATHM KOHIIENT, apOMTPabMIHOCT MMa
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MO)Ke BapMpaTy y pasIMuuTUM BpeMeHMMa, ¢ 003MpOM Ha TO fia je ped o
KOHLENTY KOju ce Mema Bpemenom. KipyuHo je, mehyTtnm, ga mu je ped o
3eM/bM KOja Ce PyKOBOIM IIPMHIMIIOM favour arbitri, Koju y IpUHLIUITY BOAU
JI0 TeHepaIHe IPETIOCTaBKe Y KOPYUCT apOUTPaOMTHOCTY TPrOBAYKIX CIIOPO-
Ba (,arbitration frendly position®), ykpydyjyhu u pasHe yHyTap-KOMIIaHIjCKe
criopoBe (YWIaH APYIITBA-APYLITBO, WIAH APYLITBA-WIAH APYIITBA, YIAHO-
BI JIPYIITBA-O[/IyKe OpraHa KOMIIaHMje, YIaH OPraHa [pYIUTBa-APYIITBO U
CcIM4HO).™ Y 0BOM CIIy4ajy MO>Ke Ce TOBOPUTM O IPOIIVPEHY JOMeHa ap-
OUTpabMIHOCTY M Y 006/1aCTH YHYTapPKOMITaHMjCKOIIPAaBHIUX CIIOPOBA,  IITO
je MofiepHa TeH/IeHIMja apOUTPaXKHMX U KOMIIAaHMjCKOTIPaBHUX saxona.’ Y
TOM CMUCTTY, TOBOPH Ce fia je aHac IpaBHa IIPeTIIOCTaBKa apOUTpabMIHOCTI
ommre mipasuio.*® OBo ce, ak, He OfpyYe HY YHYTaPKOMITaHUjCKOTIPABHIIM

mebyHapopum passoj. Bup. L. A. Mistelis, ,, Arbitrability — International and Comparative
Perspective® in: L. A. Mistelis, S. L. Brekoulakis (autors/editors), Arbitrability - Interna-
tional and Comparative Perspective, Kluwer Law International, 2009, 1, 6.

44 Jlemesy mokxyuraja meduHucamwa caMor mojMa ,apourpabunHocti, Bug. L. A. Mistelis,
4-6.

45  AycTpujcka Teopuja MCTHUE fa Cy KOMIIAHMjCKOIPABHY CIIOPOBU YBEK IMOBMHCKOT Ka-
paKkTepa U Kao TakBM Cy apOuTpabunnu, gomajyhu ma ce apburpakHe Kiaysyie Bpio
4eCTO yK/bydyjy y OCHMBAUKe aKTe IpuBpeanux apyurrasa. Bup. E. Oberhammer, S. We-
ber, ,The Arbitration Agreement and the Arbitrability - The Arbitration of Corporate
Disputes in Limited Liability Companies®, in: Ch. Klausegger, P. Klein at al. (eds.), Aus-
trian Yearbook on International Arbitration, Volume 2010, 25-41; ucro n y Hemaukoj: H.
R. Kessler, ,, Arbitrability of Disputes Concerning Resolutions of a Limited Liability Com-
pany (GmBH),“ Association Suisse de I arbitrage, Kluwer Law International, 1996, Vol-
ume 14, 355. Vnax, npoumpuBame foMeHa apOUTPabUIHOCTI ¥ ayCTPUjCKUM IIPaBHUM
U3BOpYMMa Ha ,,CBe HOBYaHe 3aXTeBe", KaKo je TO objalllibeHo y mpaTehuM Matepujammima,
He MOXKe Ce CXBaTUTH Kao OOyXBaT CBMX MHTEPKOPIOPALMjCKMX CIIOPOBA, Te OTYAA
ompeheHe KOHTpOBepse MIIAK OCTajy, IOCeOHO OKO apOUTPAOMIHOCTH ITOHMINTaja/
nobujama ofIyKa cKymutrHe apymrsa. Bua. N. Pitkowitz, ,The Arbitration Agreement
and Arbitrability, The Arbitrability of Corporate Disputes under Austrian Law - Still
Open Questions?*, in: Ch. Klausegger, P. Kleinetal. (eds.), Austrian Yearbook on Interna-
tional Arbitration, Volume 2014, 33-34.

46  AKo je y yroBOpy O CTaTyCHMM IIpoMeHaMa u Ipeysumamuma (M&A) yrosopena ap-
6uTpaxkHa KIay3yaa (WM YaK ¥ Y MICMY O HaMepaMa KOji IIPeTXOfMU OBOM YTOBOPY)
OHJIa CY 11 OBM CIIOPOBM apbuTpabuany (mpo6aeM napaaeTHuX apOUTPaKHUX HOCTYTa-
Ka MOXXe HAaCTaTy aKo ¥ yTOBOP aKI[OHApa — KOjJt pery/miie ogHoce usMehy akumonapa
u u3Mel)y akIyoHapa u JpYLITBA, OGHOCHO ¥ YTOBOP O OCHUBAIY Cafip>Ke apOUTPasKHy
KJIay3y/ly O HAaJJIeXHOCTH Lpyre apourpaxe). Ped je HApOYNTO O COPOBVIMA ITOBOLKOM
[IOBpefia JaTUX M3jaBa WIM rapaHIuja Of CTpaHe IPOJABIia ¥ CIIOPOBMMA IIOBOJIOM T3B.
Meropa puarohaBama IieHe npeysuMama. Bua. I. Esin, O. Celebi, ,,Arbitrating M&A
Disputes®, in: I. Esin, A. Yesilimark (eds.), Arbitration in Turkey, Kluwer Law Interna-
tional, 2015, 269-270, 274-283.

47  Bume: P. P. Viscasillas, ,, Arbitrability of Intra-Corporate Disputes, Arbitrability: Inetrna-
tional and Comparative Perspectives (ed. L. A. Mistelis, S. L. Brekoulakis), Kluwer, 2009,
Chapter 14, 279-283.

48 P. P. Viscasillas, 279; CH. Drahozal, ,Inovation in Arbitration Law, The Case of Dela-
ware", Pepperdine Law Review, Vol. XX, n. 201x, 101-146.
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crioposuma,®’ yrpkoc unmenniy a je Temko Hahu y KOMITaHM]CKOTIPaBHUM
npormcnma cBeobyXBaTHy HOPMY O apOMTPabITHOCTM OBMX CIOPOBaA,’
Koja OM NOKpuUBana CBe (1)05PMe NpUBpeNHMX Cy0jekara M CBe BpCTe
VHTEPKOMIIaHMjCKUX CIIOPOBA.

3a pasmuKy of APYIMX apOUTpaKHUX 3akoHa, MebyTum, cprckn
CrlenMjajHy apOUTpaXHM 3aKOH HaBefieHO] popmymu ypebemwa apburpa-
OVJIHOCTM Ha ONIUTEM IUIaHY, IITO yTU4e ¥ Ha apOUTPabMIHOCT MHTep-
KOMITaHMjCKOIIPaBHUX CIIOPOBA, Jofaje u ofpebeme ,ocum ciioposa 3a Koje
je ogpehena uckmyuusa (kypsue: ayiiop) HagnexHoci cyga“>* (y mpyrum
3eM/baMa, TO, HapaBHO, HIje IIpaBHA IIPasHIHA, jep je mpepmet ypehuBama
APYTUX 3aKOHA — YIJIABHOM je ped 0 CIIOPOBUMa O1MJI0 KOje IPUpOJie Be3aHNM
3a HETIOKPETHOCTH, OpPOJI0Be 11 Ba3/IyXOIIOBE, IPeCTaHAK IIPMBPETHUX APYILI-
TaBa, 00Mjarbe MIN HUIITABOCT OfTyKa CKYIIITIHE IPUBPEFHOT APYIITBA).
Hacnmamajyhm ce Ha 0By GpopMyTy MaTUYHM CPIICKM KOMITAaHMjCKOIIPAaBHN 3a-
KOH IIpOINCYje: ,,Y HMapHUYHUM ¥ BaHIAPHUYHMM MOCTYILMMA IOKPEHY-
TUM y C/Ty4ajeBuMa IpefBuleHNM OBUM 3aKOHOM, Kao U Y CIIOPOBUMA KOju
IpousNIa3e 13 OBOT 3aKOHA, HagrexaH je cyg (kyp3ue: ayiiop) onpeben 3a-
KOHOM KOjuM ce ypebyje HajyIeXXHOCT CymoBa,”” IpeMa CefUIITY NPUBpPEs-
HOT JPYIITBA WM IpeAy3eTHNUKA, OJTHOCHO IIpeMa MeCTY II0C/TIOBalba OrpaH-

49 Tako ce ucTUYe Aa ¥Ma HEKOMMKO KOMIIAHVjCKONIPABHUX INTalba ¥ YHIOPETHOM IPaBy
KOja HUCY KOHTPOBEP3HA Ca CTAHOBUINTA apOUTpabumiHOCTI: 1) CHOPOBU Y IIOITIERY
TyMayderba OCHUBAYKOT aKTa MM CTAaTyTa, 2) IOCTOjalbe OTpaHNYelba ¥ IPOMETY aKI[uja,
3) CIIOpOBU y HOITENy paspellerba AUPEKTOpa KOMIIaHMje, 4) CIIOPOBHU Y Be3| OLTOBOP-
HOCTM AMPEKTOpa MU CIIOPOBY O M3HOCY HaKHajle AMPEKTOpa, 5) CIIOPOBU Y MOIIERY
IIpaBa I71aca, HOCeGHO y B3 OHVX KOjU [IPOM3WUIase U3 YroBOpa O I7IAcamy, 6) CIIOPOBK
y Besu pacnopesie foouTy u 7) CopoBM y HOITIERy BpemHocTM akumja. Bup. P.P. Vis-
casillas, 283; P. Bernandini, ,National Report for Italy, Arbitration in Company Metters®
(2007), in: J. Paulsson, L. Bosman (eds.), ICCA International Handbook on Commercial
Arbitration, Kluwer Law International, Supplement, No 48, 2007, 10-11.

50 3a Pycujy, Ha npumep. Bup. J. M. Makcumosnd, ApbuitipabenvHociive KOPHOPATUEHbIX
cilopos, MarucTepcKas guccepranust, Mocksa, 2014; S. Strembelev, Y. Kryvoi, ,, Arbitrabil-
ity of Corporate Law in Russia: To Be or Not To Be“?, 1-14, nocTynHo Ha agpecu: http://
ssrn.com/abstract=2383736. Ilopeheme cramwa Ha 0BOM IMaHy y Pycuju u Ayctpuju, Bua.
N. Levanova, G. Saria, ,, Arbitration in Company Disputes - Main Features in Russia and
Austria® 2011, gocTymHo Ha agpecu: https://ssrn.com/abstract=1951565.

51 TakaB mpyumep ,MOfela apOUTPXHMUX Kiay3yma“ crmopasymom IlpuBpenHe KoMope,
Acounjanyje norapa u Komope japuux perucrapa npomosucas je y lllnanuju u noxpu-
Ba cBe BpcTe Koproparuja. Bug. P. P. Viscasillas, 281-282.

52 3akoH o apburpaxu, Crnymbenu inachux PC, 6p. 46/2006, 4. 5, cT. 1.

53  3akoH o ypebewy cymosa, Crysxbenu inachux PC, 116/08, 104/09, 101/10, 31/11, 78/11,
101/11, 101/13, 106/15, 40/15, 13/16 u 108/16, koju 3a OBe CITIOPOBE U CIIOPOBE TTOBOJLOM
IIpUMeHe JAPYTHX MPOINCa O OPTaHNU3ALUjU U CTATyCy NPUBPeSHMX cybjeKkara, Kao 1 3a
CIIOpOBE O IIPMMEHMU IIpomuca o HpI/IBaTI/ISaLU/IjI/I n xapTMjaMa Off Bp€AHOCTU U IIPOIIN-
ca 0 NMpeCTaHKy IMPUBPEJHNUX CybjeKkaTa MPOMICYje CTBAPHY HAJJIKHOCT NPUBPETHOT 1
TIPUBPEHOT aIleIalliOHOT Cyfia — 41 25 u 26.
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Ka CTPAaHOT IPAaBHOT JIMIIA, OCKM aKO je OBUM 3aKOHOM IIpefBuheHa MecHa

HAaJIJIOXHOCT JPYror cy;xa“‘s4

Ratio legis mpommcyuBama HaJIeKHOCTM IIPUBPELHOr CyACTBA 3a
MHTEePKOMIIaHMjCKOIIPaBHe CIIOPOBe KOjyi IPOM3NIa3e 13 3aKoHa Koju ypebyje
cBe opMe IpUBpESHMX [pyLITaBa Huje, IO HalleM Bubemwy, UCKbydere
MoryhHOCTI yroBapamwa Ha[JIeXXKHOCTM fomahe MHCTUTYIMOHAaNHe Wi ad
hoc apbutpaxe, y cknafy ¢ mpaBuIMMa apOUTPaKHOT pelllaBarba CIIOpOBa
(y3 moryhHocT mpommcaHe cyjcke KOHTpOJe TaKBe OfIyKe y CIefiCTBY VH-
CTUTYTA MOHMINTAja WM MPK3HAKHA U U3BpIIEHA MHOCTPaHe apOUTparKHe
opnyke), Beh y motpebu yiephusarea citisapHe HAGNeHKHOCTHU 0807 CYgCiliea
(xao m pacroperne MecHe HaJIeXXHOCTH) 3a CBe CIIOPOBE ,,[IOKPUBEHE OBUM
3aKOHOM, 6e3 063upa ma /i Cy CTpaHKe NpUBpesHM CyOjekTu nnm He (WiaH
HIPUBPEFHOT APYIITBA Kao GU3NUKO /Mile) Y Wby aTpaKiiyje Ha/IeXXHOCTI
KOJI CIleLiMja/IM30BaHOr CY/CTBA, MMajyhu y BUAY HUXOBY UCTOBETHY IIpHU-
POZY, He3aBJCHO Of IPUPOJie CTPaHKe (Y MPOTUBHOM, 32 CIIOPOBE MCTE IIPK-
pofie ¥ ca UCTYM OCHOBOM OW/IM O CTBApHO HAJJIKHM PAa3INIUTU CYHOBH,
¥ CIeNVja/lM30BaHN 3a MIPUBPEIHE CIIOPOBE 1 HeCTIelMjaI30BaHM).

[Toumame MCK/by4MBe HAJIKHOCTU HAIMOHATHUX CyfoBa (IO IIpa-
BIJIY IPUBpPEJHMX 33 KOMIIAHMjCKOIIpaBHe CIOPOBe), kKao OpaHe apburpa-
OVIHOCTH, OKMBEJIO je 3HadajHy eBomyuujy. Hamme, myro ce ymyhmBame
HAI[MOHATHUM KOMIIaHMjCKMM 3aKOHVMa, TIOITy T CPIICKOT, Ha Ha IexxHe (IIpu-
BpeiHe) CyHoBe Kao pedpepeHTHe 3a OIIydMBame O KOMIIAHUjCKOIIPaBHUM
CIIOPOBMMA TYMaulIO Kao MCK/by4MBame apOUTPaOMIHOCTY Y TaKBUM
nuTamuMa.”” Tlocmemmu TpeHaoBy, MehyTUM, Y OBUM TIUTamMMa TOBOpE
0 3HAYajHOj €BOMYyLMjM Ka CTAHOBMUITY [a TO HE MOpa 3HAYUTU CaMo IIO
cebu MCK/byuMBarbe apOUTPaBUIHOCTH TaKBUX CIIOPOBa,® jep ce u 6pojHe
apOuTpakHe MHCTUTYLMje HAa3MBajy »,apOUTPaKHUM CY[OBUMA', a, C JIpyTe
CTpaHe, MCK/by4YlBambe apOUTPaOMIHOCTY TaKBMX CIIOpOBA MOpano 6m ma
Oyze camMo M3pM4MUTO (3aKOHCKA M3peKa y TOM CMUCIY), @ HUKako npehytHo
VIV 3aK/by4UBambe TUIIA argumentum a contrario. OTyna, MUTama ca KojuMa
CTpaHe MOTy CITOOOJHO pacIiojaraTy Mory OMTH cMaTpaHa HeapOuTpabumi-
HJM je[[VIHO aKO Jp>KaBa TaKO CMaTpa M CBOjOM PETyIaTMBOM MCK/bYYM ap-
OUTpabMIHOCT OcTaB/bajyhn ofTyunBarbe 0 BIMa [PXKaBHUM CYAOBMMA VTN
HOCeOHUM YIpaBHMM TenyMa (IIpaBa KojuMa CTpaHKe He MOTY C/I0OOfHO
pacnonaratu 360r JOMMHALMje jaBHOT MHTepeca — jaéHu fiopegax Kao 0CHO8
UCKTbYUerba apOouttpadunHociiu).

54  30IIMO, un. 7.

55 Tako je, Ha npuMep, cyano German Federal Court (BGH) meneceTnx rogmsa Impomuor
Beka. Bup. H. R. Kessler, 355.

56 Bug. Alen Uzelac, ,Nove granice arbitrabilnosti u hrvatskom pravu,, Pravo u gospo-
darstvu, 6p. 41/2:2002, 69 et seq.; Mihailo Dika, ,,Arbitrabilnost i isklju¢iva nadleznost
sudova®, Pravo u gospodarstvu, 6p. 38/1:1999, 25-42.

27



YIAHLN IIpaBo u npuBpena

HajunycrparuBHuju npuMep OBaKBe eBONyLyje ITIeflakba Ha apou-
TPaOVIHOCT KOMITAaHMjCKOIIPABHIUX CIOPOBA JOXKUBEJIO je MNUTame apouTpa-
OVIHOCTM IIpaBHE Ba/baHOCTM OJIyKa CKYIIITMHE aKI[MOHAPCKOT JApYIITBA,
Ha IITa Ce AYro IJIeflaJio Kao Ha HeapOMTPaOMIHO MuTame 360T VICK/byuuBe
HAJJIOKHOCTY Cy[OBa IPOIICaHe Y KOPIIOPALMjCKMM 3aKOHUMA, JIOK ce Ja-
Hac Ha TO NUTame I7lefla Kao Ha apOuMTpabuUIHO jep My apOUTpabMIHOCT
HUje M3PUYUTO WMCK/bydeHa KOPIOpPAIMjcKuM mpomucyuma.”’ TadHuje, ako
IIOCTOje OCHOBM 32 HUINTABOCT (allCONMyTHY) OBUX OIJIYKa, OHJA 360T MHTe-
peca jaBHOT IIOpeTKa CMaTpa ce Aa Cy T CIOPOBU HeapOMTpabWUIHU, [JOK
y C/Iy4ajy IOCTOjalba OCHOBA 3a MOOOJHOCT OBMX OJIyKa y3UMa ce Ja Cy
OHM apOUTPaOWIHM, C TEHJEHIMjOM Jla Ce M Ha OBe IIpBe CBe BUIIeE I/efia
kao Ha apburpabunue (Benrmja, @pannycka, lllBajiapcka, Aycrpuja, He-
MauKa — M3y3eB y CTy4ajy jaBHUX Kopropanuja).”® VicTo Tako Ha ap6utpa-
OMIHOCT HMIITABOCTY IPUBPENHOT APYIITBA Ce He IVIefia jeAMHCTBEHO (3a
ap6urpabunHoct: Benrnja, IlIBajuapcka, IIBencka, CAJl; mporus ap6urpa-
6unnoctu: Vranmja, Opannycka; jako criopro y Ilmanuju). Apburpabmi-
HOCT IIpecTaHKa IpUBPENHOr ApyIITBa je Takohe cropHa (apburpabuiHo
y ©®pannyckoj u ®unckoj; y CAJl, lnanuju wmm CuHranypy nmrame je
KOHTPOBEP3HO),” 0CHM KOJi OPTAaK/yKa, IITO je HeCTIOPHO apOUTpabuTHO.

8. Moske nu 6ome?

3aBpIIHO MUTake ,MOXe /1 60/be“ Kao fa Huje Hu noTpebHO. Cemam
TOAMHA Of IOHOLIeHa, 6e3 CyMibe, LIeHTPATHOT IPUBPEIHOT 3aKOHA — IIPK-
BpEJIHOT ,,yCTaBa“ je JOBO/bAH IIEPMOJ [ja Ce CAI/efiajy CBU HerOBYU HEJOCTa-

57  Wnak, Inefame HAIMOHATHNUX 3aKOHA Ha OBO IIMTalbe HUje jeAMHCTBEHO: Y IIBajIlapCKOM
mpaBy(Swiss Federal Statute on Private International Law, art. 176-194) ucxpyunsa
HaJJIOKHOCT CYHOBa je IMMUT 3a apOUTpabunHOCT y goMahum apburpaskaMa, amy He
n y mehyHapoHiM KoMepLjaTHUM apOuTpaXkaMa; 0BO M3rmefa ciean u us: La Loi fé-
dérale complétant le Code civil suisse (1911, art. 706); y xpBaTckoM mpaBy (Zakon o
arbitrazi — 2001, ¢l. 3.2) je oO6pHyTa conynuja: UCKBY4UBA HAGNEHHOCIL CYGOBA je TUMUTH
apouipabuntocimiu mehynapoghe wipiosauke apouitipasice; y mopTyranckom npasy (Arbi-
tration Act, Law No 31/1986, No. 38/03, art. 1.1) cMaTpa ce Ja je MCK/by4MBa HaJJI&KHOCT
CyZOBa yIIPaBoO KOMIIOHEHTa apOUTPabIITHOCTI.

58 VIHTepecaHTHy eBONyLHjy IJefjakba Ha apOUTPAOVIHOCT HUINTABOCTU OIJIyKa CKYII-
IITUHE [PYIITaBa KAalMTala MMaMO y HEMAauKoj CyAcKoj mpakcu. Hemauku demepantn
cyn (Federal Court of Justice - FCJ-BGH) Hajmpe je cyamo fa oBM CIOPOBM YIIPKOC
mocrojama apburpakHe Kiaysyiae Hucy apburpabunan (Arbitrablityl, 1996), ma 6u
KacHIje IIPOMEHMO IPaKCy y IpUIOT apOuTpabunHocTy oBux croposa (Arbitrability II,
2009), npuMemyjyhy aHalmorHo 3aKoH Koju ypehyje akumonapcka gpymrsa (AktG, par.
246-249) y oBoM cny4ajy u Ha LLC (GmBH). Bup. H. R. Kessler, 355-356; L. Markert,
»Arbitrating Corporate Disputes — German Approaches and International Solutions to
Reconcile Conflicting Principles®, 8(1) Contemp. Asia Arb. J. 2015, 42-48.

59  Bup. P. P. Viscasillas, 284-287.
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111, 4Mja ce OCHOBHA HUT, YMHM Ce, CACTOjU Y HALIO] ,HUYNM M3a3BaHOj HO-
Tpebu“ ja ce MpUKaXKeMO ,eBpOIlejIMa‘“ 1 Ha OBOM IUIAHY U TO JIa/IeKO IIpe
HEro IITO CMO Ha TO 00aBe3HM (IIyTeM ,IIPUAPYKUBamba" WIAHCTBY WIN Ca-
MuM wiaHcTBoM y EY). 3a6opaBuin cMo Ha 0BOM ,,ITy Ty KojuM ce pebe nme”
fla OCHOBHA JIHMja BOAW/bA Y IPUBPENHOj PETyIaTUBU MOpa OUTHU JOIPUHOC
3aKOHCKOT' OKBMpa IIPaBHO] CUTYpHOCTH. Ha KIMMaBOM TeMe/by, OZHOCHO
Ha HEJJOBO/BHO OCMIMII/BEHOM CHUCTEMY peryjaTiiBe OCHOBHOT NPUBPENLHOT
cybjexTa, ,oMabujaun“ cTpaHnyTuiamMa XxapMoHu3anuje ca mpasom EYHucy
HJ MOITIM 6UTH 60/be pelieHy CTyOOBY HOCaua OBOT 3aKOHA: MECTO U OJfHOC
civil law/common law uHcTuTyTa, ofipebherme mpaBor MecTa WIaHOBA IIpHU-
BPEeHOT APYIITBA V¥ OBepUIalia yMECTO MHBEP3Uje MeCTa, CUTyPHOCT II0Be-
puana 3aBUCHUX [pyIITaBa y TPy APYIITABa, ,MUpPAH CaH' IOBepuIana
HpUBPEJHMX PYyLITaBa y CIy4ajy CTaTyCHMUX IIPOMEHA, IOCTaB/bakbe IPaBM-
Ja ¥ M3y3eTKa KOJ MHAMBUAYATHOT U KOJIEKTUBHOT 3aCTyIamba MPUBPELHOT
APYLITBa, 3aIUTUTA MHTEpeca IPUBPESHOr APYLITBA ,,OKOBAHOI IIpaBUMa
Hecar7laCHUX Y MabJMHCKMX YWIAHOBA JPYIITBA, JOMMHAIIMja IPUBATHOIIPAB-
He BOJbe BJIACHVKA IpUBPeRHOr (,IpUBATHOT ) ApyLITBa y u3bopy dpopyma
pelllaBama MHTEPKOMIIAHVjCKOIIPAaBHUX CIIOPOBA ¥ OZHOCY HA jaBHOIIPABHY
BO/bY U C/m4HO. Hakanmoct, mpoMeHe OBOT OCHOBHOT IIPMBPENHOT 3aKOHa,
KOje Cy HeJJaBHO yC/Iefye, HaCTaBWIe Cy Ca MCTOM JIOTMKOM peryaaTuBe,
noce6Ho yrpabyjyhu mnctuTyTe ,Hecurypae 6ymyhHoctu, a ocraspajyhn
CaJIAlIBOCT JIa Ce ,[AaBU Y COIICTBEHUM 3abyyaMa 1 Hem3BeCHOCTMMA (,BU-
Iera aba fja ce KOBI KYjy...).

Mirko VASILJEVIC, PhD

Full Professor at the Faculty of Law of the University of Belgrade
President of the Permanent Arbitration at the Chamber of Commerce of
Serbia

SERBIAN COMPANIES ACT - HOW BETTER COULD
IT BE?

Summary

Regulation of companies as basic economic units is properly described as
‘economic constitution”, which is an obverse of the “political constitution”, con-
sidering the fact that the state economy relies on their business results. There-
fore, the quality of that regulation, which objectively may be a disturbance, and
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the degree of its true support for economic freedoms and especially the freedom
of entrepreneurship, are of crucial importance.

Inspired by the aforementioned incontestable experience-based cognition,
the author gives thorough and critical analysis of the Serbian Companies Act
driven by the axiom: “The one, who knows only the words of law, does not know
the law until he/she perceives its reason and sense” (Bogisic). In that sense, rea-
sonable starting point is the objective framework (harmonized field of EU com-
pany law) while considering everlasting crossroad between the two great legal
civilizations and philosophies: civil law and common law. Starting from this
framework, the author considers following issues in Serbian Companies Act:
the position of shareholders and creditors (whether there is an inversion of the
stakeholders’ place); defenselessness of the creditors of the subsidiaries in the
group of companies; (un)certainness for the creditors in mergers and acquisi-
tions; the confusion in the relation between the individual and collective repre-
sentation of the company; the affirmation of the concept of possible abuse of mi-
nority shareholders to the detriment of majority shareholders and the company’s
interest; the entrapment of the party autonomy by the mandatory restrictions
in relation to the jurisdiction in the event of company law disputes. Thus, the
answer to the author’s final question: “How better could it be” is definite.

Key words: companies, shareholders, creditors, group of companies,
subsidiaries, representative, arbitration.
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ap bopuc BETOBITh
penoBuu npodecop IlpaBror ¢pakynrera YauBepsurera y beorpany

IIOIIY/IN3AM Y IIPABY KOHKYPEHIIUJE:
AHATOMMUJA, TUJATHOCTUKA VI MOTYRE
IIOC/IETVIIE*

Pesnme

Humw paga je ga ucitipaxcu cagpemeru HOUynU3aM y ipasy KOHKYpeHyuje.
Ilonasehu og gepunuyuje iotiynusma, ugeHmUGUKO8AHU CY Hel06U OCHOBHU
Yy3pouu u iocieqguye, tipe ceeia io upuspegHu #HUeoil. YKa3ano je Ha iio ga Ha-
60gHU pactil TpHuuiHe MORU U YCHOH KOPTUOPATHUSHUX YUHO8A TUPeqCilias/ba
u3as30e 3a Uoiynuciie y obnaciiu upasa KoHkypenuuje. Vgenitiuguxosa je
HeobpaHgej3ujaHcka gokilipuHa, Kao oillenotlisoperve UOUynUIMA y Upasy
KOHKYpeHUuje, U pasmoilipeHa cy weHa 0CHO8HA eéeposarva: (1) Honuttiuuku
yumwesu Upasa KoHKypenyuje; (2) uspaciiaree pasa KOHKypeHyuje y c6eo0yx-
saitiny peiynayujy; (3) ogroc ipema senukum Kopuopayujama; (4) wprcumina
CHipyKilypa u tipouecu Kao Upuopuilieliu tipasa Kouxkyperyuje u (5) nonu-
muuky kapaxiiep mwpxcuwitia. Ilokaszano ce ga HasegeHna eeposarva Upowiue-
peue cama cebu u ga He y8axaeajy casHara go KOjux je gouina caspemeHa
eKxoHoMcKka Hayka. Jomeiliu Ho8e gOKIHPUHE CY CKPOMHU: OHA HUje TUpaHciia-
penilia, kpuiliepujymu Koju ce Hyge c6aKako Cy HejacHu, Moxga u upoiiue-
peuHu, witio 3Hauu ga Ou reHa eseHillyanta upumena y upasy KOHKypeHyuje

* YnaHak je pesynrar paja Ha mpojekty IIpaBHor ¢akynTera YHuBepsurera y beorpa-

ny »Vpenturercku mpeobpaxaj Cpbuje. 3axsamyjem Hukomn Wnuhy, Amexcan-
npu Josanosuh, Aum Opoposuh, Bragmmmpy IlaBuhy, Hauuiu ITomosuh, Hymany
ITonosuhy n Bojany Puctuhy Ha KopumcHMM KOMeHTapuma M cyrectujama. HapaBHo,
HIUKO Off IlbUIX He CHOCU HMKAKBY OJTOBOPHOCT 3a €BEHTYa/IHe IIPeoCTajie IpelKe, HUTH
HEMMHOBHO I/l I3HEeTe BpeJHOCHE CY/IOBe.
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HeMUHO6HO goeena go Hoeehara guckpeyuje oHUX Koju o Upaso cupo-
80ge, Uia itiume ymarverpa UpasHe CUIYPHOCIIU yHeCHUKA HA WPHUWTLY U
noiopuiarba UoCI08HOT OKPYHera.

Kmwyune peuu: iotiynusam, ipaso KoHKypeHyuje, kpuiliepujymu, Heobpangej-
3ujancka gokiipuna, UpasHa cuiypHocili, 6naiociiarve io-
pouiaua.

I YBog

[TomymmucTMYKM TIOKpeT, HECIOPHO, obele)xkaBa CaBpeMeHO Hoba.
IberoBo jayame Oenexxy ce y TOTOBO CBMM pPa3BMjeHUM 3eM/baMa CBETa.
Y HekuMa of BUX HMONYIUCTUYIKM IOKPETU IpEey3eNu Cy BIACT, Y HEKU-
Ma HUCY, I/ Cy yV BMUMA 3Ha4YajaH MOAMTUYKM YMHUIAL. Takas mommTumd-
KJ Pa3BOj OTBapa INUTame YTHIAja IIONy/IM3Ma Ha IIPaBO KOHKYpeHLUje.
Vimajyhu To Bupy, Lin/b OBOT pajia jecTe Aa UCTPaXXM IOCTOjambe MOMyIn3Ma
y NpaBy KOHKypeHLIMje U /la IOHYAM Haja3e y IOITIefy HeroBe aHaTOMIje,
AMjarHOCTMKe U Moryhmx mocnenuna. LInp pajia yClmoB1o je HBeroBy CTPyK-
Typy. IIpBo he ce pasmorpurtu geduHMIMje TOMyIM3Ma U USBOPU CaBpeMe-
HOT IOIY/IM3Ma y pasBujeHnM 3em/baMa. Ilorom he ce maxma ycmeputn Ha
opHoce u3Meby TpxmimHe Mohu u momynusma, K/bydHe penanuje ca CTaHo-
BMIITA MONY/IM3Ma Y IPaBy KOHKYpPeHIMje U 1beroBoj aujarHoctuny. Crenn
aHa/lM3a aHaTOMIUje TIOIyAM3Ma y IpaBy KOHKypeHIMje, Ha npumMepy CAJl
peTaTMBHO KOH3MICTEHTHOT MONYIMCTUYKOT IIPOjeKTa y MpaBy KOHKypeHIyje
Te 3em/be. To mpaTu aHamM3a JoMeTa MONYIMU3Ma y IIpaBy KOHKypeHIuje, ja
6u 3ak/pydak 610 IocBeheH ofroBOpy Ha NMuTae Ja /U je Ha TIOMOJTy HOBa
€pa ImpaBa KOHKYpPeHLHje.

II ITonynusam: gepuHUIMja I U3BOPU

Hajmmpe npuxsaheHa caBpeMeHa geMHMIMja IOIyIM3Ma yKasyje
Ha TO Jia je ped O UJEONOTuju Koja ,JPYIITBO IOCMAaTpa Kao IIOMIE/bEHO, Y
KPajib0j IMHNjK, Ha IBE XOMOT€HE M aHTAaTOHMCTUYKE TPyIe: YUCT HAPOX U
xopymmupany emuty“! Vi3 oBe gebunMImMje mpousnase e BeoMa GUTHe
ofipefiHMIIe TOMyIM3Ma. JeflHa je MeTOIONOLIKa, ycpenicpehena Ha To ma mo-
HyVCTIYKY IPUCTYTI ITIO3Haje CaMo JiBe IOTITYHO XOMOTeHe APYIITBeHe TPy-

1 Cas Mudde, Cristobal Rovira Kaltwasser, Populism: A Very Short Introduction, Oxford,
2017. Ilopen Tora, mMOMyIMCTH YECTO YKa3yjy Ha 3aBepy eIuTe Koja pe3ynTyje y Io-
ry6HUM IOCTeAuliaMa 1o MHTepece Hapopa. Buime o Tome Bup. Barry Eichengreen,
The Populist Temptation: Economic Grievance and Political Reaction in the Modern Era,
Oxford, 2018.
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ne. Bynyhm na yHyTap muX He MOCTOjU HMKAKBa XeTEPOTEHOCT, IITO 3HAYM
fla He TIOCTOje Pas/IMYUTU UHTePeCH YHyTap, Ha IpUMep, Hapojia, He IOCTOjI
HI TOoTpeba 3a carleflaBambeM TUX MHTEpeca, 3a PaclpaBOM O bJMA, jOII
Mambe 332 BUXOBUM (JeMOKPATCKVIM) yCaI/lallaBalbeM U TPaXKemheM YpaBHO-
TeXXEHOT pellema. [lpyra ogpegHuIa je BpefHOCHa, Oyayhn fa je enmra mo
meUHNIjY KOPYMIIMPaHa, a MOIITO BaXKU IPETIIOCTaBKa XOMOT€HOCTH, Y
TOM IIOITIefy He IOCTOjU HMKAKaB M3yseTak. VICTO Tako, Ije/IOKyNaH Hapoj
je »umcT. AlTepHaTMBHA CaBpeMeHa JAedVHNUIMja MOIIy/In3Ma yKasyje Ha TO
fia je y INTamY ,TOMUTUYKY ITOKPEeT Ca aHTUeIUTUCTUYKIM, ay TOPUTAPHUM
¥ TOKaMMCTHYKNM TeHpeHmmjama“? Ocraje, MehyTum, HejacHO fja u je cBa-
KU Off HaBeJleHUX e/leMeHaTa [OBOJ/baH JIM CaMO IOTpeOaH yC/IoB, Ia TeK
CUMY/ITaHa UCHYHEHOCT CBa TPY IOTPeOHA YC/IOBa HpENCTaB/ba JOBObAH
ycnoB fa 6u ce ozpeheHM HOKpeT cMaTpao MOIYIMCTUYKMM. Y CBOjUM
KacCHMjUM pa3MaTpamyMa ayTop oBe fepMHUIMje HaIlacaK CTaB/ba Ha aHTMU-
eIUTUCTIYKY KapaKTep MOKpPeTa, IIa Ce CTOTa MHAMPEKTHO MOYKe 3aK/bY4UTI
Jla je UCIYHBEHOCT OBOT YC/IOBA JOBO/bHA Jla Ce HEIITO O3HAYM Kao IIOIYIIN-
CTUYKY MOKpET.

3a pasmarpame Koje C/Iefyl 3HauajHa je U HeIITO paHuja AeduHUIMja
HOIy/IM3Ma, JjaTa Ha OCHOBY HEerOBMX IOC/IEANIA [0 eKOHOMCKE MOMUTHKE,
npeMa Kojoj ,IIOMYIMCTUYKM HIPUCTYI eKOHOMMUjJ NPeJHOCT fiaje Ipepac-
IOJIeNM, JOK 3aHeMapyje pM3MKe IO €KOHOMCKY CTAaOWIHOCT ycref 3HaT-
Hor ysehama jaBHe IOTpOIIbe, MHGIATOPHOT (PUHAHCUpAA U Jp)KaBHE
MHTepBeHIMje KojuMa ce Ty GpyHKIMOHuCambe TpxummTa’’ Vs Tora cremm
fla IOIYy/IM3aM He IpU3Haje IOoCTojame M300pa y eKOHOMCKOM XXUBOTY, Kao
HJM IIOCTOjarbe ONMOPTYHUTETHNX TPOIIKOBA HEeKe OJ/IyKe Ha TOM IUIaHy, Ia
ofiaTie CIeaM A He IIOCTOje HMKAKBa OTPaHNYerma Y BoDewy eKOHOMCKMX
HONMUTUKA U Jia Cé CBe MOXKe IocTihy caMo y3 HMOMUTUYKY JOOpPYy BOBY U
jemHOCTaBHA pelllema Koja u3 me ciee. VspaxeHa Bepa momynmusma y
Ap>KaBHY MHTEPBEHIN]y JOBOAM JIO HErOBe HEMIHOBHE HEKOH3MCTEHTHOCTI
— [p>KaBHY MHTEPBEHIN]jy, 0 AeUHNULIN)Y, CIIPOBOAY €INTA, a YIPaBo je,
CMaTpajy IONy/INCTH, KOPYMIIMpPaHa e/I1Ta Ta Koja IIOTKOIIaBa MHTepece Ha-
pona. ITomynucry, faxie, ek Tpaxke y HojayaBamy y3poKa 60/IeCTH.

Ycnose xoju Cy YMHMOLM CaBPEMEHOT IONMYNIM3Ma MIM KOjU CYy Ma-
Kap IOCIeNNIN HeroBo Oyjame y pasBUjeHMM 3eM/baMa Tpeba Tpaxki-

2 B. Eichengreen, 1.

Rudiger Dornbusch, Sebastian Edwards, The Macroeconomics of Populism in Latin
America, Chicago, 1991, 9.

4 Mumnberse €KOHOMCKIX eKcIlepara, Oyayhu ma oHM yBeK CTaB/bajy [O 3Hama [ja IIOCTOje
OrpaHNyerba, OHOCHO fia Cy Heu3b6exxHM u360py Kojyu Ipousiase U3 TUX OTpaHNYerba,
HEIpUXBAT/bUBO je 3a nmomynucre. [lITaBuire, ekcriepTy, 6uIM OHM €KOHOMCKY WM He,
Teo Cy enunTe, HapaBHO KOPYMIVpaHe, TaKO Jja TOIYINCTI eKCIlepTe IIPUXBaTajy ca Be-
JIMKOM J030M IOfi03pema. Buie o Tome Bup,. B. Eichengreen, 6.
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TH y TIpOIiecHMa KOji Cy CTBOPMIM TYOUTHMKE, OJHOCHO, 6O/be pedeHo,
He3aJoBO/bHIKe, OyAyhy fa je 6pOjHOCT TOr cerMeHTa MOMy/Ialyuje, HadeTHO
IIOCMaTPaHO, IMPOIOPIMOHA/IHA CHA3Y IOMYINCTUYKMX HIOKpeTa. JemaH Of
THX YMHMIALA jeCTe TEXHOIOWKY Hampenak. Ped je 0 mpoMeHM HeroBor Ka-
pakTepa, 6ynyhu 1a je, 3a pasimmuKy of HeTJallmber, CaBpeMeHM TeXHOJIOLIKI
HaIIpeJaK IIpe CBera 3aCHOBAH Ha HANPETKY MH(POPMALVIOHNX TEXHOIOIHMja
(IT). Hexaga cy xanuran u BIUCOKOKBanuduUKOBaHA pajHa cHara Oumm Cyi-
CTUTYTH, BOK Cy KallUTaja ¥ HUCKOKBaIMMKOBaHA pajiHa CHara OM/IM KOM-
IJIEMEeHTapHU MPOMU3BONHN (HAKTOPM; yBoDeme TeXHO/MOTje MOKpeTHe Tpa-
Ke yIpaBo je omMoryhmno TakBy KoMmiuieMeHTapHOCT. MebyTum, caBpemMenn
TEeXHOJIOLIKM HAIlpefiak [oBeo je o mosehaHor cremeHa ayromarusanuje/
poboTusanuje CBMX OHMX IIOC/IOBA KOjii Ce IIOHaB/bajy, TAKO fla Ty BMIIe
HeMa MHOTO MeCTa 3a HUCKOKBaIM(UKOBaHy pajfHy CHary. Ayromarusanuja
3axTeBa BJMCOKOKBa/IM(IUKOBAHY PafiHy CHAry, KOja pajy Ha IIPOjeKTOBambY,
OICITY)KMBakby M Ofip)KaBakby MalllHa — KaIMTaa M HUCKOKBaIM(pMKOBaHA
pajiHa CHara IOCTa/M Cy CYICTUTYTH.

Ha Taj HauMH TeXHONONIKY HAIpeJaK /I0BeO je o moBehama Tpaxibe
3a paJIHOM CHAaroM ca BUCOKVMM HUBOOM JbYJICKOI KallUTajaa U [0 CMambermha
TpaXKibe 3a PaJIHOM CHaroM ca IheroBuM HUCKMX HuBooM. To je moseno fo
nosehama HaJHUIIA IIpBe TPYIIe, a CMambeha HATHUIA APYTe, Y3 OYeKMBAHU
rybutak ogrosapajyhux pagaux mecra. byayhu na je mpsa rpyma pagHuka
¥ paHUje ¥Maja Bulle HagHuIe (OCTeanIia BUCOKOT HIBOA JbY/ICKOT KaIlM-
Tana), OBAKBO KpeTame JI0BeNo je /o nopehama eKoHOMCKe HejefHAKOCTH,”
IITO je camMo mosehaio He3aToBO/BCTBO IyOUTHIUKA.

Cnemehn yspox HacraHka ryouTHuKa u yBehama eKOHOMCKe Hejeql-
HAKOCTH jecTe Io6anmsalyuja, mpe cBera CI000fHA CIIO/bHA TPrOBUHA U
IpUBPENHN YCIIOH JIOTafl CMPOMAIIHNX 3eMasba, onyT Kune. Hanme, mpe-
Ma Cronnep-CaMjyelicOHOBOj TeOpeMH, jadame CIIO/bHe TPrOBMHE U, CTO-
ra, ogrosapajyha crenmjanmsanuja semMasba IpeMa HBUXOBUM KOMIIApaTHB-
HYM IpPeJHOCTMMA J0BOAM 1O yBehama TpaKme 3a OHMM IPOU3BOSHUM
dakTOpuMa KOju ce oOMIaTO KOPUCTEe y JieNaTHOCTMMA 3a Koje ce 3eMba
crienujanusyje, Ma CTOra ¥ pacTe WUXOB foxofak. OCHOBHA Mofiena, yHy-
Tap KOHIenTyanHor oksupa Xekmep-Onma-CaMjyelicoHOBe TeopeMe, Ofi-
HOCH Ce Ha KallMTa/l M pajiHy CHAry, ajy ce 1le0 MeXaHN3aM MOXKe IpuMe-
HUTU Ha BUCOKOKBAMM(MKOBAHY M HMCKOKBAIM(PMKOBAHY pajHy CHArYy.
Crenujanmusanyja pasBijeHIX 3eMajba Y [eTaATHOCTIMA Koje 00M/IaTo KOpu-

5 IToxasano ce fa ce TEXHOIOWIKUM IIpOMeHaMa Mo)ke 00jacHUTH 0Ko 40% IpoMeHa eKo-
HoMcke HejegHakoctn y CAJl. Bup. David Autor, Frank Levy, Richard Murnane, ,,The
Skill Content of Recent Technical Change: An Empirical Exploration’, Quarterly Journal
of Economics, Vol. 118, 2003, 1279-1333.

6 Bup. Robert C. Feenstra, Alan M. Taylor, International Economics, 3rd edition, New York,
2012.
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CTe BUCOKOKBa/IM(MKOBAHY PajIHy CHAry JIOBe/a je [0 IopacTa TpaXme 3a
TUM IIPOM3BOAHUM (pakTOpPOM M cTOra 10 oArosapajyher mopacra HafHuIa,
IOK Cy CMambeHe HaJIHNIle HICKOKBaIM(pUKOBaHe pajiHe CHare u marybpeHa
oprosapajyha pagHa MecTa.

ITomeHyTH MeXaHM3aM HApOYMTO je IIOCTA0 U3Pa’KeH Off Kafia Cy ce
Y CBETCKY TPrOBMHY MAacOBHO YK/bYy4UuJIe 3eM/be Ca M3Y3eTHO jeQTIHOM HU-
CKOKBa/M(PMKOBAHOM pPaIHOM CHAroM, Koje Cy ce CIIeIVjajn30Baje 3a aK-
TUBHOCTY YIIPaBO 3aCHOBaHe Ha TOM IpomsBogHoM ¢akropy. He camo na
je Taj mpoliec KoBeo o moBehama pasnmke y HOXOLMMa pajHMKA Ca pasin-
YUTUM HMBOMMA JbY[CKOT KallMTajla y pasBUjeHUMM 3eM/baMa HETO je JJOBEO
mo rybutaka ofpebeHe BpcTe paHUX MeCTa, IIpe CBera OHUX y MHAYCTPUju,
HITO je Iopef Majia IOXOTKAa OHMX Ca HUCKMM HUBOOM JbYJCKOT KaIlMTasla,
TOBETIO U IO IUXOBE He3alocaeHoCTH. Taj Mpoliec je MmojayaH ce/bebeM Ka-
nurtana y sembe Tpeher cBera m mopgyroBapamweM (outsourcing) ce Beher
Zie/la OC/IOBHUX aKTMBHOCTIL.

HuckokBamiduKoBaHO] pafiHOj CHa3M y pas3BMjeHUM 3eM/baMa IIpe-
OCTala Cy pajiHa MecCTa y YCIy>KHMM JIeTaTHOCTMMA, IIpe cBera y obma-
CTU HepasMEH/bMBUX YCIyra, Koje IO HMBOY JOXOTKAa ¥ KBa/lUTETYy Ja/eKo
3a0CTajy 3a M3Ty0/beHNM pafiHUM MecTuMa y MHAycTpuju. lllTaBumnre, jadame
MebyHapomHuX Murpanuja u IpuwinB HeKBamu(pUKOBaHe pajjHe CHAare caMmo
Cy II0ja4ya/y KOHKYPEHIMjy Ha OBOM CEIMEHTY TP>KMILTA pajjHe CHare, MITO
je moBeno 1o omajiama 1y 6apeM CTarHalyje HaJHNIA.

CBe TO IpaTWIo je IOBAYeHe [p)KaBe OIarocrama U PeTaTUBHO
CMamelme MpeXe couyjamHe samTuTe. CBaKako fa Cy Ha TO YTUILAIU
OpojHM YMHMOLY, A jefaH Off BVUX MOXKe OMTH TO Jia je OCTa AYTO, CBE [0
¢dunancujcke kpuse u3 2008. rogyuHe, JOMIUHKMPAIO BETUKO CaMOIIOY3akbe Y
HIOITIeAy YIIpaB/balba MaKpOeKOHOMCKIM TOKOBMMA. VIH(pnamuja je 6una 3a-
y3haHa, a YMHWIO Ce Jja Cy NMPUBPENHM LMKIYCH CTBAp IPOLUIOCTH, Ia ce
CTora 3aK/by4msIo fia HeMa Iorpebe fa ce pyLITBO CTapa O MacOBHOj He3a-
MIOCTIEHOCTY M3a3BaHOj pelectjoM.

7  HajHoBuju Tanac ro6anusanuje, 3aCHOBaH Ha HallpeTKy MHPOPMAIOHNX TEXHOTIOTHja,
3acHMBA ce Ha pasbujamy jefMHCTBA IPOM3BOJHOT IIpOLleca M AMCIOKALMjU CBaKOT
ETOBOT CeTMEHTa Ha JIOKaljyje Koje Cy IO CBOjUM TPOLIKOBMMA HAjKOHKYpEeHTHUje,
4yMe Ce IIOCIellyje NOfyroBapame. Bumie o Tome Buperu: Richard Baldwin, The
Great Convergence: Information Technology and the New Globalization, Cambridge,
Massachusetts, 2016.

8  Bugp. Paul Collier, Exodus: Immigration and Multiculturalism in the 21st Century, London,
2013.

9  Bug. B. Eichengreen, 49. 3nauaj oBor umHmoLa He Tpeba HpeyBennMyaBaTU. 3HATaH
YTHUIIaj Ha CMalberbe Ip)KaBHe O/1arocrama jecte Iiobannsanyja 1 YMbeHNIA fia je y TUM
yCIoBMMa MOOVITHOCT KalMTajIa M3y3eTHO BenMKa. To, ¢ jemHe cTpaHe, yClIOB/baBa HH-
CKe CTOIIe ONOpesVBaba KalluTala, a, ca Apyre, MOTPe6y KOHKYPEHTHOCTI Ha CBETCKOM
TP>KUIITY, Koja ce, n3MeDy ocTasIor, MocTIbKe HUCKUM OLOpe3yBambeM IIPOU3BOfbe, 607be
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Jaxrte, ounrienHo je fa mocroje OpPOjHM pas3o3n KOjU CY HOBEIU IO
nosehama eKOHOMCKe HejeTHAaKOCTH U IO CTBapama TyOUTHNKA, OfHOCHO
He3ajoBo/bHMKA. He 3amasehm y pacmpaBy o BUXOBOj penaTUBHO] CHa3M,
Tpeba HAIIOMEHYTH fla Cy CBY YOUeHU YMHMOLYM OfIPXKMBY, LITO 3HAYM Ja Yy
pornenHoj 6ymyhHocTH He Tpeba odekuBaryu crnab/berme HUXOBOT JIejCTBA,
Beh, HanpoTuB, caMo BUXOBO jayame. To He 3Ha4M f1a He MOCTOje ofpehene
IpXKaBHe IOJMNUTHKE KOjUMa Ce MOXKe YOTaXXUTU IMXOBO J€jCTBO, alu M
edeKTV TUX HOMUTUKA MOTY Ce OYeKMBATM MCK/bY4MBO Ha Ayru pok. JJakre,
YMHIOIM Morynmu3Ma Hehe HecTaTy, Ima ce cTora MOXKe 3aK/byYUTH U Jja T10-
nymmsaM Hehe Hectatn y gornenHoj 6yayhHocT.

Bynyhu na cy ocnmkaHy OCHOBHU €/IEMEHTH U Y3POLY CaBPEMEHOT I10-
Iy/IM3Ma, aHaIM3a MOJKe Jja Ce yCpelcpeay Ha ogHocC u3MeDhy Tpxuiine Mohn
U TIOITy/IM3Ma.

III TpxxumHa Moh 1 momynusam

V3BecHO je fja MOCTOjabe, @ HAPOUUTO jadare TP>KUIIHe Mohy Tpen-
CTaB/ba 13a30B 3a IONyINMCTe. 3a OBaj YBUJ HUje HOTPeOHO BEIMKO
obpasnoxeme. TpxxumHa Moh ce, BeoMa decro, noucrosehyje ca BelmMKMM
KOMIIaHMjaMa, a yIIPaBoO Te Be/MKe KOMIAHUje y OuMMa IOIyIMUCTa IIpef-
CTaB/batby ,KOPYMIUPAHy eTUTY, KOja Paji Ha mTeTy ,uuctor Hapopa.'’
IlITo cy Behe Te koMmaHMje, mWTO je Beha mwuxoBa Tp)KUIIHA Moh, 3a moIry-
JIUCTE je OYMITIefHMje fIa ’MMa Tpeba CTaTy Ha MyT, /ja MM ce Tpeba CympoT-
CTaBUTH.

pedeHo npousBopHux pakropa. CTora cy, y TAKBUM OKOTTHOCTIMA, OHU KOjU 3ar0Bapajy
CMamberbe Heje[JHAKOCTU OFYCTaIM Off NPUCUIHE IIpepacIofiefie MyTeM ONope3uBarba
IIPOU3BOAHNUX (aKTOpa KA0 OCHOBHOT MeXaHM3Ma IIpepacIIofierie, IpoLewyjyhu na Tako
HeIITO HIje M3BOM/BMBO, Beh Cy ce ycpefcpenmmn Ha TO fa Ce CUPOMAILIHY YK/byde Y
B/IACHUIITBO HaJl KAIJTAJIOM, IIa TYIMe I Ha IIPUXOJie Off mera. Buure o Tome Bua. Branko
Milanovic, Global Inequality: A New Approach for the Age of Globalization, Cambridge,
Massachusetts, 2016.

10 Takso momcrosehuBame je morpemHo, 6yayhu fa MHAyCTpMjcKa OpraHusaja, Jyc-
LUIIMHAa €KOHOMCKE HayKe Ha KOjOj Ceé 3aCHMBA CaBPEMEHO NPaBO KOHKypeHIuje, 0T,
TP>KUILIHOM MOhyM moppasymeBa pasnuky usMeby ILieHe M FPaHMYHUX TPOLIKOBA, OFHO-
CHO CITOCOOHOCT yUeCHNMKA Ha TPXKMUIITY Ja OFP>KUBO MOANTHE LieHy CBOT IIPOM3BOJIA 13-
HaJ COIICTBEHNUX IPaHMYHIUX TpouKoBa. Bua. Bopuc Berosuh, Bragumup ITaBuh, Ysog y
ipaso xoukyperyuje, beorpan, 2012. BenuunHa yyecHuKa Ha TPXKUIITY He IPeCTaB/ba
HY NOTpeOaH HU TOBOJ/bAH YCJIOB 3a HErOBY TPXKMILIHY MOR.

11  Mako ce npencepundkn Kauaupar Joxang Tpami, 4njy npenus6opHy KaMIlaby MHOTM
OLIeIbYjy Kao MOMYIMCTUYKY, TOKOM Ipefn30opHe KaMIlambe CaMo jefaHIIyT OI/IAChO y
IIOI7Iefly TIpaBa KOHKYPEHIMje U TP)KUIIHe MONN, jaCHO je CTaBMO [0 3Haba Jia je IIPOTUB
BepPTMKAHOT Clajama (KoHLeHTpalyje) kommanuja ATeT u Time Warner 360r Tora mro
je ’BIXOBa KOHIIEHTpalja ,,lIpUMep CTPYyKType Mohu Kojoj ce cynporcrasbaM . Buie o
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Crora, Tpeba mpemcrnmratu Te3dy fa je, 6apem y CAJl, pomno mo
nosehama TpXMIIHe KOHIIEHTpaluje, Ia TUMe, HaBOJZHO, U 10 yBehama
TpXMIIHe Mohu. Yosopemwa y ToM IOITefy ¢y 6pojHa, alu je Temko gohm
IO 3aK/bY4Ka JIa I je CTBApHO AOLUIO O 3HAYajHOT ¥ OfP>KMBOT IoBehama
TPXKMIIHE KOHIIEHTpalje, OJHOCHO TpKuirHe Mohwm, 6yayhm pma mocroje
3HaTHM METOJOJIOLIKY IIpo6jeMyu Ha OBOM IUIaHy. IIpBu 1M OCHOBHM jecTe
TO WITO je jefMHa TPXKUINHA KOHIIEHTpallMja Koja je peleBaHTHa 3a OBO
pasMmaTpame — 3a IpaBO KOHKYPEeHIVje ¥ MHAYCTPUjCKY OpraHU3anujy Kao
OVMCUUIUIMHY €eKOHOMCKe HayKe Ha KOMe ce OHO 3aCHMBAa — KOHLIEHTpalyja
Ha pe/leBaHTHOM TP)KMINTY, @ TOTOBO CBe JOCajalliibe aHanuse paheHe cy Ha
HMBOY CEKTOpa JIeTATHOCTH, 6e3 003Mpa Ha TO O KOM Ce HUBOY arperaiuje
pagu. TakBa aHa/nM3a HUje METOHO/NOLIKYM KOpeKTHa, Oyayhu ma TpxxuirHa
MOR IOCTOjM MCK/BYUYMBO Ha PEIeBAHTHOM TP)KMILTY, IITO IIOTOTOBO CTBapa
npo6ieMe YKOMMKO IIOCTOje YCKa pe/ieBaHTHA TPXKMINTA IPOM3BOJA, a Ha-
POYNMTO yCKa peneBaHTHa reorpadcka Tpxumita.' > Hasame, He mocToju -
HeapHa Be3a u3Meby KOHILIeHTpalije Ha pelleBAHTHOM TP>KUIITY U TP>KUIIHE
Mohu, Of[HOCHO HMBOA KOHKYpeHIyje, Oyayhu ma u BuCOKe KOHIleHTpaluje
MOTY Z1a TOBeZY /10 3HATHOT KOHKYPEHTCKOT IIPUTNCKA 1, CTOTa, Majle TP>KMIII-
He mohu. IllTaBuire, TOCTaB/ba ce MUTAbE CMEPa Y3POUHO-TIOC/IEANYHE Be3e.
YKOJMKO je, Ha TIpUMep, jelaH YYeCHUK Ha TPXKUIITY, CBOjoM edukacHouhy
U KB/JIUTETOM IPOM3BOJA KOjii HYAM, UCTUCHYO HeKe Maimbe e(yKacHe KOH-
KypeHTHe, OHJIa je HoBehame Tp>KMIIIHe KOHI[eHTpaluje nocienuma ysehaxnor
CTeTeHa KOHKYPEHTCKOT MPUTICKA, a He Y3POK HeroBOT omajama.

Hecymmuso je, mehytum, fia je momurto o pacra BemrumHe npenyseha
U Jia TIojefMHUM ceKTopuMa, nonyt IT mHAycTpuje, OMMHMpPajy BeoMa Be-
NMMKN ydecHuny Ha Tpxumry. Kao mro je Beh HamomenyTo, TO, camo mo
cebu, MoXxe Aa Oyne IOKasaTe/b jayarma KOHKYPEHTCKOI IPUTUCKA, a He
IErOBOT oNajama. Ho, He3aBUCHO off TOTr Ha/lasa, IOCTaB/ba CE NMUTAILE Y3-
poka ysehama BemmumHe mpegyseha M HacTaHKa KOPIIOPaTMBHUX IMHOBA,
Hapouuto y IT cekropy. OnpaBfaHo je MOCTaBUTYM XUIIOTe3y Ja je AaHac,
HApPOYMTO y IMOjeANHNM CEeKTOPUMa, eKOHOMMja 00MMa CHa)KHMja HETro Ipe

tome Buf. Carl Shapiro, ,, Antitrust in Time of Populism®, International Journal of Industrial
Organization, 2018 (forthcoming). https://doi.org/10.1016/j.ijindorg.2018.01.001.

12V ycmoBuMa IOCTOjarba NTOKaTHUX reorpadCKuX Tp)KuiTa, moBehame KOHIEHTpauuje
Ha HMBOY CEKTOpa MOXKe Ja JoBefe O CMambema TPXKUIIHE MOhM Ha pe/leBaHTHOM
reorpadckoM TpxuiuTy. buTHO je 1 Kako HacTaje moBehaHa KoHLeHTpauuja. [la mu je
jemHa ycIlelllHa KOMIIaHMja, Koja je edMKacHa ¥ 4uje mocnosame yBehaBa morporades
BUIIAK, I/ICTI/ICKyje apyre, Marbe e(i)I/IKaCHe KOMIIaHI/Ije, nnn je Y nuTamkby XOpM3OHTa/THA
xoHueHrpanuja? Bua. C. Shapiro, 17.

13 Ha taj HauMH MoOXe ce objacHUTM omafiame yduemha pagHux goxomaka y BIIT MHOorumx
3emasba. Bume o tome Bup. David Autor et al., ,Concentration On the Fall Of Labor
Share®, American Economic Review, Papers and Proceedings, Vol. 107, 2017, 180-185.
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ABajieceTak WIM TpujeceTak ropuHa. IlocToju HeKOMMKO /l0Kasa y MpuUIor
oBakBe xumoTese. IIpBo je MpomemeHa CTPYKTypa TPOIIKOBA, Ca 3HaTHUM
pacToM yuemha (MKCHMX TPOIIKOBA Y YKYIIHUM, IITO TOBOPU O IIMPEHY
HeZIe/bYIBOCTY KOje TeHepUIly eKOHOMUjy o0MMa. Y IpUIor OBaKBOM CTaBY
TOBOPY HaJla3 O IPOMEHEHOj CTPYKTYPU UMOBMHE CaBPeMEHMX KOpIIopalnja,
Y3 NOMMHALVjy HeMaTepyjaliHe MMOBMHE Yy yKyHHoj.14 Hajsehu peo Te
HeMaTeplja/lHe MMOBMHE YMHe IIpaBa MHTE/NEKTya/lHe CBOjlHe, 6e3 063mpa
Ha TO /Ia JIX je ped O MPaBy Ha MHJYCTPUjCKU AM33ajH, )KUTOBMMA VI ITaTEH-
TUMa, a OHA Cy NOC/eAulla MHBECTMpama Yy MApKEeTUHT U jadyama TP>KUIIHE
Ho3uLMje, C jefHe CTPaHe, M MHBECTMpama Y UCTPaXXMBame U pasBoj, Koje
TOBOJie O NpOHanasaka, ca Apyre. OBakaB UCXOJ CacBMM je OYEKMBAH Y
yC/IOBMMa CBe M3pakeHMje AudepeHnMjalyje IponsBoaa (MHTeH3UBUpama
MOHOIIOTINCTUYKE KOHKYPeHIuje, TUIIYHE 3a CaBpeMeHe OJINTOIONe) U CBe
Beher 3Hauaja MHOBAIIMja Kao METOfa KOHKypeHTCKe 60p6e.'” Jlakre, cBe Ha-
BeJIeHO TOBOPM Y IIPUJIOT II0CTOjarba 3HaTHEe eKOHOMUje 0OuMa.

JIpyru mocpenHu [OKa3 XUIIOTe3e O jadamy eKOHOMMje oOuMa MoXe
ce Hahu y 3HatHOM yBehamy KopmopaTuBHUX NpoduTa y pasBUjeHUM
3embaMa, Hapounto y CAJl. V3 cBa Konebama 10 KOjUX je, ycien rmoban-
He perecuje rnocie ¢puHaHCKjcke Kpuse u3 2008. rogyHe 1 omopaBKa Koju
je cnenmo, momasuno, kopnoparusuy npodut y CAJl (nckasaH y ogHOCY Ha
6pyTo gsomahu mpoussog — BJIIT) mopacrao je y mocnenmux gBajeceT TORN-
Ha ca 8,2% Ha 11,1%, a nmocnenmwux rogyHa U3HOCKO je u npeko 12% B,I[H.16
OpnpXVBY BUCOKY KOPIOPATVBHM IIPOPUTH, Ka0O U BUXOB pacT, yuyhyjy Ha
TIOMJICA0 JIa je Ped O 3HATHOM eKOHOMCKOM MpOQUTY,'” a Ofp>KIB eKOHOM-
CKM IpOoUT MOXKe ce 00jaCHUTY VICK/bY4MBO IIOCTOjambeM Oapujepa yIacky.
bypyhu pa y mocmarpanom mnepuopy y CAJl Huje HOLUIO [0 perymaTop-
He pedopMe KOjOM Cy MacoOBHO yBobheHe IpaBHe Oapujepe yIacKy, jefuHO
IpeocTano objalllmeme jecTe IOCTOjarmbe eKOHOMCKMX Oapujepa ymacky, a
eKOHOMMja 00¥Ma, OfHOCHO aIllCOTyTHA IIPEJHOCT Yy TPOIIKOBVMA, MOXe

14  Buure o Tome Buz. Jonathan Haskel, Stain Westlake, Capitalism without Capital, Princeton
& Oxford, 2018.

15 YmpaBo MHOBaluje IPENCTaB/bajy OCHOBHY M3BOP IPUBPEIHOT pacTa OOraTuX 3eMaspa.
Y exkoHOMCKO] Teopuju TaKaB HPUBPENHM PAcT HasuBa ce LIyMIeTepujaHcKu. Bup.
Philippe Aghion, Peter Howitt, The Economics of Growth, Cambridge, Massachusetts,
2009.

16  WsBop: https://www.bea.gov

17 HapaBHo, mojauu O KOjUMa je ped OfHOCe Ce Ha PayyHOBOJCTBEHU IPOGUT, KOju
YK/bydyje HopManaH mpodurt (IieHy KalnTana) 1 eKOHOMCKM TpoduT. IleHa kanuTana je
3HATHO Iajla Off BpeMeHa (pMHAHCUjCKe KpM3e, TAKO fla Cy KaMaTHe CTOIle 6/IMCKe Hy/IN.
To je, usmeby ocTaror, nocnenyIa HOMUTUKE HUCKUX €CKOHTHMX CTOIA LIeHTPaTHUX Oa-
HaKa HaMembeHe IIOCIeIIVBalby NPUBPEJHOr ONOpaBKa M M3Macka u3 perecuje. Crora
BE/IMKM Jieo 3a6e/Ie)KeHOT pauyHOBONCTBEHOT MpoduUTa YMHU €KOHOMCKM IIPOGUT.
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ma 6yze ynmpaBo Taksa Gapujepa.'® Ha oBaj HauumH MOry ce KOH3MCTEHTHO
ob6jacuutu ysehamwe BenmmunHe npenyseha u pact mpodura, Kao U BHEroBor
yuemtha y BJIII, mpu yeMy HUje HEMMHOBHO Ja je IPBO Y3POK TP>KMIIHE
Mohn, a Ipyro oKa3 mbeHor MOCTOojamba.

KakBu cy edexkTy oBUX IpoMeHa Ha Oarocrame IMOTPOLIAYa, Kao
K/bYYHOT KpUTEpMjyMa YCIEIIHOCTM IpaBa KOHKypeHnuje?! Hema cucre-
MaTCKUX UCTpaKMBala Ha Ty TeMy, alM ce IOKasalo fa YCIIOH, Ha IpU-
Mep, Kopnopauuje Amazon, OMIWbEHOT IIM/ba Halaja MOIYINCTa, HUje Jo-
BeO JI0 yMamema 61aroctamwa norpourada. Hamporus, BUCOKMM KBaIUTETOM
U HUCKMM I[eHaMa CBOjMX yC/Iyra, Ta KoMmIaHuja je omoryhmma ysehame
6/1arocTama IoTpOIIaya, MepeHo yBeharmeM MoTPOIIAYeBOT BUIIKA. ~

Ho, 4nHM ce pa cy fBe HeCIOpHE YMIbEHMIIE — II0jaBa U jadyame Kop-
MNOPAaTMBHUX HMHOBA M IOPACT KOPHOPAaTMBHUX IpoduTa y OFHOCY Ha
BAII - 6une [oBO/PHE MONYINCTMMA [a OLITPO HamajgHy moctojehe mpaBo
KOHKypeHnyje. Jlocap je momynusaMm y IpaBy KOHKYPEHIVje HajBUIIE HaIIpe-
mosao y CAJl, u TO ce TIpe cBera OfHOCK Ha ITOKPET YMju IpefiCTaBHUILU cebe
Ha3UBajy H€O6paH,E[ej31/IjaHHI/IMa.20 Crora ce y HacTaBKy paja pasMaTpajy
OCHOBHa y0ehema Koja 3ajefHO cauMmbaBajy JOKTPUHY HeoOpaH/ej3ujaHCKOT
MOKpeTa, Ka0 TUIIMYHOT MOIY/INCTUYKOT IIOKpeTa y IIpaBy KOHKYPeHIuje.

IV Anarommuja nonynmusma y npaBy KOHKypeHIuje

JlokTpuHy HeoOpaHHej3MjaHCKOT IIOKpeTa caxeTo je neduHMcana
JInna Kan, Bogehn kopudeja Tor mokpera, ma ce crora y pasMaTpamy berobe

18 Hamas caBpeMeHe MHAYCTPUjCKe OpraHmu3alyje jecTe fla Y4eCHMK Ha TPXXMIUTY KOjU
MMa HIDKe TPOILIKOBe (aIllCOMyTHA IMPENHOCT y TPOLIKOBMMA) Y OZHOCY Ha KOHKYpeH-
Te MpPUCBaja €KOHOMCKM MPOGUT YaK U YKOMMKO IIOCTOjY KOHKYpeHILNja, OTHOCHO Be-
nuKy 6poj yuecHMKa Ha TpXuTy. Bume o Tome Bup. Dennis W. Carlton, Jeffrey M.
Perloff, Modern Industrial Organization, 4th edition, Boston, 2015, 413. Yarpen, mMaga
€KOHOMIja 06MMa HeCIIOpHO IpeficTaB/ba Oapujepy yIacKy ca CTAaHOBMUILTA XapBapfcKe
meduHUIMje, MUTambe je ja M je TO MOCPelM Ca CTAHOBMINTA YMKallKe AedUHULHje.
Buure o ToMe, Kpo3 PUKTUBHY [Mjajior ayTopa jenHe u apyre gedunninuje, sug. W. Kip
Viscusi, John M. Vernon, Joseph E. Harrington, Economics of Regulation and Antitrust,
2nd edition, Cambridge, Massachusetts, 1995, 378-379.

19  Bup. Herbert Hovenkamp, Is Antitrust’s Consumer Welfare Principle Imperiled, Lawyers
Keynote Address, 13" CRESSE Conference on Advances in the Analyses of Competition
Policy and Regulation, Heraklion, Crete, Greece, 30t June 2018.

20 VIMe moKpeTa yKasyje Ha TO [a je ped O CaMO3BaHMM HACTIeTHULMMA JOKTPUHE CyAuje
Jlyuca Bpaunejsa (Louis Brandeis), cyauje Bpxosuor cyma CAIl op 1916. go 1939. ro-
nue. IToHeKaf ce y IUTepaTypy OBaj IOKPeT CapKACTMYHO, Mafja YMHU ce ca [oOpum
pasnosyMa, O3Ha4yaBa Kao ,XUIICTEPCKO NpaBo KoHKypeHuwmje“. Bup. Elyse Dorsey,
Jan Rybnicek, Joshua Wright, ,,Hipster Antitrust Meets Public Choice Economics: The
Consumer Welfare Standard, Rule of Law, and Rent Seeking®, CPI Antitrust Chronicle,
April 2018.
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aHAaTOMUje KOPUCTH YIPaBo meH mompuHoc.’! Ta oKTpuHA ce 3acHMBA Ha
IET BEpOBalba, 1Ia C/IeAy HUX0Ba aHA/IN3a.

1. ITomuTuyky 1y/beBU MpaBa KOHKYypeHIuje

3a HeoOpaH/ej3MjaHIle NPaBO KOHKYpeHIMje IPefcTaB/ba ,K/bYIHO
CpencTBO U GprIo30cKy MPeAIoKakK 3a YCTPOjCTBO APYLITBA Ha IEeMOKpAT-
cxu Hauns">? CXOfHO TOMe, IIPaBo KOHKypeHIuje Tpeba a MMa MOMATHIKI
b, & TO je [ja ce O4yBa U yHaIlpefy AeMOKpaTuja.

[TomTnyky Ly/beBM IpaBa KOHKYpPEHIMje HIUCY HUIITA HOBO, 3aXTe-
BJ 33 BJXOBO yBoDeme I0jaB/bUBAIM Cy Ce jOII Off HAaCTaHKa IpaBa KOH-
KypeHLije, a y CaBpeMeHOj TeOpyju IpaBa KOHKYpPEHLMjeé TaKBM LV/bEBU
CY Ce 3aroBapa/yi CBe JI0 BpeMeHa YCIIOHa unKauike imkone.”> OBaj 3axTeB
Ce 3acHMBA Ha YBUJY Ja ,KOHIIEHTpalMja eKOHOMCKe MOhM moTmomarxke
KOHI[eHTPalNjy MOTUTIYKE mohu** ogHocHO na »yBehana tpxmumna moh
Bozu yBehamwy mMoryhnocTu u morpe6e 3a momuriukom mMohu®> a Tnme ce,
VIMIUIMLIMTHO, 3aK/by4yje fia ce c1aby, OMHOCHO PyIIN AeMOKparTiuja.

[Tpobnem ca OBakBMM BepOBabeM JIEKM y TOMe LITO IIOCTOjame
TPKMIIHe MOhU He IpefcTaB/ba HU NOTpebaH, a HYU [OBO/BbAH YCIOB 3a
cTBapama nomuTndke Mmohu. Haume Ha Koju ce eKOHOMCKY MHTepecu ¢pop-
MYJIUIIY U IUIACUPAjy, Ka0 ¥ MeXaHM3aM KOjUM ce yTude Ha (popMupame
eKOHOMCKNMX MHCTUTYLMja, JeTa/bHO je oOpajuia Teopuja jaBHOT mabopa

21 Lina Kahn, ,The New Brandeis Movement: America’s Antimonopoly Debate, Journal of
European Competition Law and Practice, Vol. 9, 2018, 131-132. IIpBu pap y KoMme ce
TI0jaB/byjy OCHOBM IOITEY HeoOpaH/ej3MjaHalla I0jaByO Ce TIOYETKOM JIpyTe JelieHuje
XXI Beka. Bup. Barry C. Lynn, Cornered: The New Monopoly Capitalism and The
Economics of Destruction, New York, 2010.

22 JIvxa Kan ynorpe6/paBa TEpMMH ,,aHTUMOHONO/CTBO (antimonoply), kako 6u ommcana
OHO IITO OHA [TOfpasyMeBa IIOf IPOLIMPEHNM [IPAaBOM KOHKypeHIuje. 360r Tora IITo ce
eHIVIECKN TePMUH ,antitrust® y Cp6uju mpeBoau Kao aHTVMOHOIIONCKO IIPABO, ¥ OBOM
YIaHKY ce u3berasa yrnoTpeba TepMmHa ,aHTVMOHOIIOIICTBO, KaKO He OM [JOIIO [I0 3a-
GyHe.

23 Bugz. Robert Pitofsky, ,,The Political Content of Antitrust, University of Pennsylvania Law
Review, Vol. 127, 1979, 1051-1075.

24 L. Kahn (2018), 131.

25 Bugz. Luigi Zingales, Towards a Political Theory of the Firm, Stigler Center for the Study
of the Economy and the State, New Working Paper Series No. 10, 2017. OBaj Hana3s 3acHU-
Ba Ce Ha MOJe/Iy TPaHCaKIMja y3 HecaBpIlUeHI YTOBOP Y CIY4ajy [a IIOCTOje 3HATHU Mpe-
Bep3UOIIHM TPOLIKOBH ¥ IIPOCTOP 32 OMOPTYHMUCTUYKO ITOHAIIAbe YTOBOPHUX CTPaHa
ycren MocTojamba KpaTKOpouHe peHTe (quasi-rent) umja pacmopmena Huje mpenBubana
ozpenbama yrosopa. Heyseprpusa je, MebyTnm, reHepamusanuja crenyyndHux Hama-
3a OBOT MOJie/la Ha IIpUBpeNy y UenmuHu. Bume o momeny Bup. Raghuram Rajan, Luigi
Zingales, ,Power in the Theory of the Firm®, Quarterly Journal of Economics, Vol. 113,
1998, 387-432.
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— Haj3sHayajHMUjU JOIPUHOC TOj MUTEPATYPU MOHYMO je MOJieN KONEeKTUBHE
aKIyje — Koja jaCHO IIOKasyje Ja je IpefycaoB 3a IeJIOTBOPHM yTHUIAj VIH-
TepecHe TPyTle YCIENIHO pelaBaibe Mpobaema Clenor myTHMKa.>® Ykomu-
KO Ce OH YCIELIHO pelly, BeluKM Opoj Maaux MpUBPeRHNX cybjekara, 6e3
MKaKBe Tp>KuiiHe Mohm, Moxe fja MMa ofrydyjyhm yTuiaj Ha eKOHOMCKe
urcTuTynuje.”’ Ykparko, Tpxuisa moh Huje moTpe6aH ycnos 3a momn-
TUYKM YTULA].

Takobe, nojenuua MHTEpecHa Ipyma He Jielyje y BaKyymy, Beh y momm-
TUYKOM IIPOCTOPY Y KOMe JeNyjy U ApyTe MHTepecHe IpyIie Koje MMajy Mim
MOTy MIMaTy CYIpOTCTaB/baHe €KOHOMCKE MHTepece, Te Ce CTOra 3a/laxy 3a
Ipyradnje €eKOHOMCKE MHCTUTYLMje, IIa TMME M Ap>KaBHE IIONIMTUKE. YIIpa-
BO je bekepoB Mofien HaaMeTama MHTEPECHMX IpyIla IOKa3ao MeXaHM3Me
KOj/IMa C€ yCIOCTaB/ba IbMXOB PABHOTEXXHM YTUIA) HA HOMUTUYKU XKUBOT,
OIUTyKe 3aKOHOJIaBHE B/IACTH, TTa TMME M Ha eKOHOMCKe MHCTuTyuuje.”s Pe-
JIaTMBHA CHAara OpraHM30BaHOT CYIPOTCTAB/beHOT MHTepeca MMa ofIydyjyhn
yTUIaj Ha Taj paBHOTEXHU MCXOf, Oyayhu #a je peeBaHTHA UCK/BYYMBO pe-
JIaTMBHA MOMINTHWYKA CHAra, I1a CTOra TP>KMIIHA MOh Huje HM I0BOJ/baH YC/IOB
3a IOMUTUYKHU YTUIIR].

HesaB1cHO of1 yBep/bMBOCTY HaBeeHNX Ha/la3a, yBOherbe MOMUTHIKIX
IVJbeBa y NIPaBO KOHKYpPeHI[Uje MofipasyMeBa 1 AedUHICambe jeTHO3HAYHIX
KPUTEpPMjyMa Ha OCHOBY KOjMX O} ce JOHOCHIIEe OIlepaTUBHE OIyKe, Ha OC-
HOBY KOjuX O} Ce OI/Ty4MBaso [ja /M je HELITO HOXe/bHO unu He. VI y ToMm
TIOITIENy jaBjbajy ce 030V/BHU IPOOIEMIL.

IIpBu ne>xxm y nmuTamy ,Ha OCHOBY 4Yera ce OfiIydyje KOIMKU je TOo-
JUTUYKY YTULAj KOpIopanyja [O3BO/bEeH, OFHOCHO moxeman?  Koja je
TO KPUTMYHA BPEJHOCT MOMMUTUYKOr YTUIAja KOjU Ce MOTOM IIPOITIAlllaBa
HeIo)Ke/bHNUM, IT1a IpeJCTaB/ba IOBpely ImpaBa KoHKypeHIMje? Kako ce u
Ha OCHOBY dYera oHa ogpebyje? Ynpaso Temkohe Ha TOM ITaHy MOTY fia Ji0-
Belly O KpUTepujyMa ja je HOXKe/bHa LITO Mama MOMUTHYKA MOh, aHasor-
HO caflallllbeM KpUTepMjyMy Onarocrama IOTPOIIAYa, 1A je OH/la MOXKe/bHa
IEeroBa MaKCMMU3aluja, aay ce OHJAa CBe TO HEMMHOBHO CBOAY Ha IWb

26 Bynyhm pma pesynrar menoBama MHTEpeCHe TpyIle, IPOMEHA €KOHOMCKE MHCTUTYLNjE,
MMa KapakTep jaBHOT j00pa, CBAaKM YYeCHUK MHTepecHe Ipylle MMa MOACTHULAj [a He
CHOCH TPOIIKOBE Ib€HOT OpraHN30Bama ! [i€710Bamba, MITO 3HAYM [a IIPUMEHN CTpaTeI‘I/ij
CJIETIOT Iy THUKA. YCIIeIHA IIPMMEeHA Te CTpaTeruje YMHI UHTEPECHY IPYIly HeJlelIOTBOP-
HoM. Bue o Tome Bupern: Mancur Olson, The Logic of Collective Action, Cambridge,
Massachusetts, 1965.

27  Cnyuvaj npoussobaua kuxupukuja y CAJl peunro rosopu o Tome. Bup. Randal Rucker,
Walter Thurman, ,,The Economic Effects of Supply Control: The Simple Analytics of the
U.S. Peanut Program®, Journal of Law and Economics, Vol. 33(2), 1990, 483-515.

28 Bug. Garry S. Becker, , A Theory of Competition Among Pressure Groups for Political
Influence®, Quarterly Journal of Economics, Vol. 97, 1983, 371-400.

41



YIAHLN IIpaBo u npuBpena

aTOMI/ISaHI/Ije TpKUIIHE CTPYKTYp€ M Ha Ha4de€l0: IITO MambM YyI€eCHMINM Ha
TPXXMIITY — TO 6o7be.

Jpyrn mpo6nem HacTaje 360r Tora IITO Ce CTa/lTHO MeIIajy BeMMdnHa
npenyseha, Ba/p/ja IIPONOPIIMOHATHA BETOBOj eKOHOMCKOj MohM, 1 Herosa
tpkuimHa Moh. Kao mto je Beh HaBemeHo, TO cy pasnmuute Kareropuje.
ITocToje yyecHMLIM Ha peleBAaHTHOM TPXKMIITY KOjU MMajy TPXKMIIHY Moh
a/my HUCY BENMKM, T1a CTOTA HEeMajy BeNMKY, a Y BeIMKOM Opojy ciydajeBa
HuKakBy exoHomcky moh.”’ Takobe, mocToje yuecHunu Ha peneBaHTHOM
TPXUIITY KOjU MIMajy BEIMKY eKOHOMCKY U IIOJIMTHMYKY Moh, a HeMajy 3HaT-
HY WIV 4aK HUKaKBY TpKuiHy Moh.>!

Tpehn npobrem BesaH je 3a TO INTO ce, NMPUXBATarbeM IOTUTUYKOT
KpuTepHjyMa IIpaBa KOHKYPEHIMje, OTBapa NUTAaIbe LITa Ce JlellaBa ca CTaH-
JapIHUM eKOHOMCKMM KPUTEPUjyMOM IIpaBa KOHKYPeHIMje — 6/arocTameM
noTpouraya. [la i ce OH 3afjp)KaBa UM ce y IOTIYHOCTY ofbaiyje? YKOIMKo
ce IpUXBATU IPBU OATOBOP, OHZA Ce OTBapa Npo61eM BUIIE MOTEHIVjaTHO
IPOTUMBPEYHUX KpuTepujyma. Ha nmpumep, aToMn3oBaHa TpXXUIIHA CTPYKTY-
pa, Koja mofipasyMeBa Majie y4eCHMKE Ha TP)XXMINTY 0e3 MKaKBe TP>KMUIIHEe
Mohn, jecTe mpean ca CTaHOBMINTA ITOJUTUYKOT IV/ba IIPaBa KOHKYpPEHIIje,
a/y TakBa TPXKMIITHA CTPYKTYpa oHeMoryhaBa peanusanyjy eKoHOMuje oom-
Ma, TIOTOpIIaBa yCI0Be 33 MCTPaKMBambe U PasBoj, crabu npurucak usMeby
KOHKypeHara, TyOu ce IOACTUIAj 32 e(pMKACHOCT, LITO CBe MMa HeTaTHMBHE
noceauIie o 6maroctame noTpomaya. OcTaje HejacHO Kako he ce u Ha oc-
HOBY Yera Taja IOHJEPUCATY 3HAYaj PA3IMYUTUX KPUTEPUjyMa. YKOIUKO
ce IpUXBAaTU JAPYIM OATOBOP, a mocMmarpajyhum HeoOpaH[ej3aMjaHCKY J[OK-
TPUHY, MOXKEe Ce 3aK/byYMTH Ja eKOHOMCKM KPUTepMjyMM HUCy OuTHu, Beh
caMo TIONMTUYKY, OHJjA Ce OTBapajy 030m/bHa muTama: 6ymyhu ma mpaso
KOHKYPEHIje BULIEe HUje OKPEHYTO TP)KUIIHO] KOHKYPEHIUj!, BUIIE HUje
OKpeHyTO O/1arocrarmy HOTpoIIaya, Ko he 1 Ha Koju HaYMH TUMe Ja ce 6aBu?

[MTomtnuka Moh KOMIIaHMja IOCTOjU — Taj Hala3 HuUje HMUIITA HOBO,
HUTH je copHo. O ToMe Aa /M je To JO0O6po WM JIole JA Ce pacIpaB/baTi.

29 Robert Bork, ,The Rule of Reason and Per Se Concept, Price Fixing and Market
Definition®, Yale Law Review, Vol. 74, 1967, 775-852.

30 Pedy je 0 CBMM OHMM CIy4ajeBMMa Yy KOjUMa IIOCTOjU TP)XMIIHa MOh Ha orpaHM4eHUM
Pe/IeBaHTHNUM reorpadcKuM TPXKUIITHMA.

31 Ha mpumep, kommanuja Airbus mocenyje HesHaTHy TpxuiHy moh, 6ynyhu na je y xe-
CTOKOM HaJIMeTamy ca OCTaIuMM HpousBohaurMa IyTHMYKMX aBMOHA, aly IOCemyje
3Ha4ajHy €KOHOMCKY U monmuTudky Moh. Fbena Tpyxniaa Moh Moxe ce ob6jacHUTH Moze-
JIOM MOHOIIO/IMCTUYKE KOHKypeHIuje (cmydaj gudepeHnpanux IpousBoya) y KoMe Ipu
PaBHOTEXU MOCTOjU OACTYNambe u3Mely IieHe ¥ TPaHMYHNUX TPOIIKOBa. To ofcTyHame je
HOTpeOHO 3a OfPKMBOCT IPOU3BOAILE Y YCIOBMMA Y KOjUMa IIOCTOje 3HATHM (UKCHM
TPOLIKOBMU U He Tpeba fa 6yze pasyior 3a 3a0pMHYTOCT Ca CTAHOBMUILTA TP>KUIIHE MOhu
Kao MHJMKaTOpa HapyllaBamwa KoHKypeHnuje. Bup. U.S. Department of Justice and the
Federal Trade Commission, Horizontal Merger Guidelines, Washington, D.C., 2010.
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JenuHO peneBaHTHO 32 OBO Pa3MaTpambe jecTe TO ITO Ty Moh yc/lIoB/baBajy mo-
JUTUYKe MHCTUTYLMje jeSHe 3eM/be, OHe Koje oxpelyjy HaumH Ha Koju ce fjo-
a3y 10 HOMUTUYKKX omnyKa. IToBehany mommriuky Moh kopnopanuja Tpe-
6a y HajBehoj Mepu npunmcaty pedopmMy HOMUTUYKMX MHCTUTYLIMja KOjUMa
ce yBehaBa muxoBa momMTiIKa Moh, IONyT KOHTpOBep3He OfTyKe BpxoBor
cyma CAJl u3 2010. romure,>” KojoM je M3MeeH HaYMH GUHAHCUPAIHA TIO-
TUTHYKKX KaMIlamba J Koja je Haja Kopropanujama pganeko Behy cmobopy
HONIMTUYKOT JienoBaba. HajouTHumje je y cBeMy ToMe fia IpaBo KOHKypeHLuje
HIje OCIIOCOO/bEHO fla KOHTPOJINIIe MOIUTIYKY MOoh Kopropauuja, 6yayhn
a He pacrojyaxke ofrosapajyhum mexannsmmma. OHM Koju >Keste fia 3ay3zajy
HOMUTNYKY Moh Koproparuja To Tpeba fla yurHe Ha ApYTY HaulH.

[TonynucTyyka CyIITMHA OBOI BepoBama HeoOpaHfejsyjaHala Ipu-
JIMYHO je jacHa. Pey je 0 HasHauM fa mocToju cykob usmeby ,,kopymmmpane”
e/ITe, KOjy YMHe BeMKe KopIoparnuje (II0CTTOBHA e/I1Ta), 3aKOHOABIM (I10-
JNTUYKA eINTa) M OHM KOjU CIPOBOJE IPaBO KOHKypeHIuje (eKcreprTu), ¢
jemHe CTpaHe, M ,,YMCTOI Hapopa, ca jpyre. [IpuponHo je, y3 TakBy CIMKY
CTBapy, [ja je IPBY L//b MO Y/INCTUYKOT IOMUTUIKOL IIOKpeTa JeMOHTpabe,
II0 BVIXOBOM MUIIUbEHY, HE03BO/bEHE CIIpere 13Mel)y OC/I0BHe 1 IOUTHY-
Ke enuTe. Kommka Ta cimka ofiroapa CTBapHOCTH, IPYTO je MUTambe.

2. IIpaBo KOHKypeHIlyje 1 CBeoOyXBaTHa perynanuja

[TorpebHO je, mpema HeoOpaHpej3MjaHIMMa, YCIIOCTaBUTYU CHUCTEM
KOHTPOJIe eKOHOMCKe cdepe [jaeKo IIMPY Hero IITO je Cafalllibe MpaBoO
KOHKYpeHI[je, Kako OM ce OCTBapWIM HOMUTHYKY LWBEBY M3 HPETXO-
He Tauke. [lakje, MOXe/bHa je Ap)XKaBHA MHTEPBEHIWja HE CaMoO y BUAY
noctojeher mpaBa KOHKypeHIIje Hero M cBM Moryhm obmuum perynauuje,
KaKO Ha CaBe3HOM, TaKO JM Ha HMBOY IIOjeINHAYHUX CaBEe3HUX JAprKaBa.
Tume ce mokasyje Hemokone6/bMBa Bepa HeoOpaHfej3MjaHALlA y APXKaBHY
uHTepBeHIMjy. OUYNUITIe[HO, OHM HEMajy HUKAKBUX pe3epBM HA TOM IUIAHY,
6e3 0631pa Ha CBe Jocafialllibe Hajlase Teopuje jaBHOT M360pa fa Ap>KaBHA
MHTEPBEHIja y OTPOMHOM OpOjy Cy4ajeBa He LITUTY jaBHU MHTepec, Beh je
pesynTar MHTepaKuuje mpuBaTHUX uHTepeca.’! Takobe, HeobpaHmejsujaHI
3aHeMapyjy Ha/lase eKOHOMCKe Teopyje perynanuje 0 MexaHu3MyuMa Kojuma
peryaycaHy OBJafiaBajy PeryIaTopoM ¥ perylalyjy IpeTBapajy y CpeficTBO

32 Bup. Citizens United v. Federal Election Commission, 558 U.S. 310 (2010).

33 Ha nmpumep, YKOIUKO ce, OIyT IInTOdCKOL, TBPAU Aa je ,,MCK/by4MBarbe MOMUTUYKUX
BPENHOCTY M3 IpaBa KOHKypeHIMje JIolIa MCTOpPYja, /oI MOMUTHKA 1 JIOLIe IIPaBo’,
OHJIa CBAKaKO Tpeba BOIVTY pauyyHa O HCTPYMEHTMMa KOjuMa 6J HEIITO IOCTajo JO0-
6pa nonmutyuka u fo6po npaso. Bua. R. Pitofsky, 1051.

34 Bug. James M. Buchanan, Gordon Tullock, The Calculus of Consent: Logical Foundations
of Constitutional Democracy, Cambridge, Massachusetts, 1962.
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samTuTe o7 KoHKypeHuuje.”> Humira off TMX yBep/bUBUX HaIa3a HHUje MOKO-
ne6ao moBepeme HeoOpaH ej3MjaHalla Y IP)KABHY VHTEPBEHIIV)Y.

/1 oBMM ce moOKa3yje mUXOBa NOIYIMCTUYKA CYIITHHA, Oymyhm fma ce
JICKa3yje jefHa Off OCHOBHUX IPOTUBpPeYHOCTH nonynusMma. C jefHe cTpaHe,
»KOPYMIIMpaHa" eMTa KOHTPOINUIIE JP)KaBy, 1A THMe U IIeTOKYIHY JpKaB-
HY MHTEPBEHIIUjY, I TO TaKO Ja He BOAY padyHa O MHTEepecKMa ,9iCTOoT  Ha-
pona, a, ¢ pyre CTpaHe, TPaXKM ce a ce yBeha Ap)KaBHa MHTEPBEHIV]ja, KAKO
61 ce BUIIIe BOAM/IO PauyyHa O MHTEpecuMa Hapoya.

3. OpHoC pemMa BeIUKNM KOpHopaiujamMa

Kopudeju Heobpanzej3ujaHalia MHCUCTUPAjy Ha TOME Jia HBUXOB II0-
KpeT HeMa HIUIITA IIPOTUB BEeMMKNUX KOMIIaHMja I fla B1X0Ba 60opba mpoTus
MOHOTIONA He 3HAuM Jia Cy ,Bemuku nomu‘>® Ho, ykonuko je Tako, T0 3Ha-
4y Ja HANyLITajy MOMUTUYKE IV/beBe IpaBa KOHKYpeHIMje — YKOMUKO CY
IVUBEBM TIONIMTUYKM, OHJIA Cy 3aKCTa IpobjeM Benyke KoMmaHuje, Oypyhu
fla YIIpaBO OHM CaMM TBPJe fia KOHILIEHTpalluja eKOHOMCKe Mohu fpoBonu 1o
KOHILIeHTpaInuje nmomutnuke. Ebyuxosa je mormka ma ce ekonoMcka Moh mpemm-
Ba y HOIMTHYKY MON, IITO 3Ha4M Aa Tpeba YIMHNUTI 3a1CTa CBE [a Ce Be/INKe
KOMIIaHuje YK/IoHe min 6apeM cryTajy. Crora npBo u Tpehe BepoBame Koje
YUHM BUXOBY HOKTPUHY MehycoOHO pOoTUBpeYe jeHO APYTOM.

HesaBucHo op Tora, HeoOpaH/iej3MjaHIIM jaCHO CTaB/bajy /IO 3HamWa Jja
Be/Ke KOMITaHMje, Koje MPUPOHO TeXKe MOHOIONY, He Tpeba pasbujaru.’’
3aHMM/BMBO je [ja TaKBe KOMIIaHuje HeoOpaHzejsujaHiy mouctoBehyjy ca
MPEXHUM JIeTaTHOCTUMA, T1a je OHJa CACBMM OYEKMBAHO TO IUTO 32 HUX
IpefIaKy eKOHOMCKY pery/aijy MoHomoa. To ce Haj6o/be MOXe caryena-
TU y CIy4ajy KOMIaHuje Amazon, OMUbEHOT I1/ba IIXOBOT IIPOIOBEamba.
3a Ty KOMIIaHMjy, KOja ce IIocMaTpa Kao MHPPacTPyKTypHA TPaHa, Ipefiaxe
ce eKOHOMCKa perynanmja monyT oHe kakBa y CAJl mocroju y ciaydajy mpu-
POZIHMX MOHOIIONA, JJaK/Ie Perylanyja Koja ce 3aCHMBA Ha KOHTPO/IM IIPO-
¢dutHe crone (rate of return regulation). Ilpu ToMe ce TpeIaxXy Tpu CIIeli-
udryHe NOMUTYKe IpeMa NHPPACTPYKTYPHUM AenaTHocTuMa: (1) 3axTeB fa
HeMa LIEHOBHe U Jipyre AUCKpuUMUHaLUje, (2) yBoheme KoHTpoe 1eHa, (3)
3aXTeB y Noriefy (MUHUMATHOT) MHBECTUPAamba.

IIto ce mpBor 3axTeBa TN4e, eKOHOMCKa perynaunja y CAJl He mo3Haje
3abpaHy muckpumuHanuje, Beh omoryhaBa perynncanuM KoMIaHujama fia

35 Bug. George J. Stigler, The Economic Theory of Regulation, The Bell Journal of Economics
and Management Science Vol. 2, 1971, pp. 3-21.

36 L. Kahn (2018), 132.
37 L. Kahn (2018), 132.
38 Lina Khan, ,,Amazon Antitrust Paradox®, Yale Law Journal, Vol 126, 2016, 758.
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ozpebyjy pasmuunte LieHe 3a pasmmumre Kymne. Hacympor Tome, ympaBo
IIPaBO KOHKYPEHIIMje PACIOIaXKe MEXaHN3MUMA Jia CITPEYN JUCKPUMUHALI]Y
IleHa YKOJMKO OHa BOAM MoHomonmsaumju y cmucny lllepmanoBor sako-
Ha. CXOHO TOMe, HIKAKBO yBoDeme eKOHOMCKe perynanuje, HUTu pedop-
Ma IpaBa KOHKypeHIuje Hucy morpebnn. Tpeba camo Ha cymy mokasaTu
Ia DUCKpMMMHanyja Bogu MoHonomusaumju. Ito ce gpyror saxreBa Tude,
OH jecTe amcyppas, 6ymyhm ma cy Hucke IleHe HEIITO IITO ce KOMIIAHWjU
Amazon He MOXXe OCIIOPUTH. JOII BUILE YYy/IU IUTO CE Y MUCTOM TEKCTY Y KOMe
ce 3axTeBa KOHTPOJIA I[eHa IIOIYT OHE KOja IOCTOjU y CIy4ajy PEeryIncaHmnx
IPYPOSHMX MOHOIIONA TBPAM Ja HYje Ipo6ieM TO IITO Cy IleHe KOMIIaHMje
Amazon Bucoke. HanpoTus, mpo6eM je mTO Cy IjeHe MCYBMIIE HUCKE, Ha
ce OBa KOMIIaHMja KPUTHKYje 300T M3y3eTHO HUCKUX IjeHa eIeKTPOHCKUX
Kwura, Oynyhu na he HaBogHO ,,0He TPajHO Ja CHU3E LieHe Koje Cy MOTpOIIIa-
9I CIIPEMHI JIa TITaTe 3a CBe Kipure®>” OBUM Cy CTBApHU 3aCTa TOBeNeHe [0
ancypga. O mpaBa KOHKYpPeHIje TPaXKn ce fla 3a0paHu HIUCKe IieHe, KOjuMa
ce yBehaBa Omarocrame IOTpOIIAYa, a IIOTOM C€ y CUTYallMju y KOjoj Cy
IleHe M3Y3eTHO HUCKe, a Hammahyje nx BenMka KOMIIaHMja, TpaXy yBoberme
orpaHNYaBama IleHa ImyTeM eKoHoMcKe perymanyje. IlIto ce Tpeher 3axreBa
TIYe, MUHMMAJITHE MHBECTHUIIMje He NpefCcTaB/bajy 06aBesy Kojy Hamehe exo-
HoMcKa perynanmja y CAJl. Ped je ToMme 1a je ocTa faBHO YOYEHO Jja METOJ
€KOHOMCKe perynanuje Koju ce ciposogu y CAJl cTBapa mopcruiaje sa mnpe-
KOMepHO MHBecTupame, '’ Tako /I je y TMM YCTOBUMA aTCypIHO 3aXTeBaTH
06aBe3y MHBeCTHpama — HAIPOTUB, MHBECTHIUje Tpeba Ja ce orpaHmye.

Temxo fja MoXKe 1a ce OCIIOpH Jia je KOMIIaHMja Amazon CBOjUM IIOCTIO-
BambeM, KBAJIUTETOM U IIEHOM CBOjUX yCIyra JOBe/la JO pacTa 6rarocrama
HOTpOIIaya, MEPEHO IIOPacTOM MOTPOLIAYEBOT BUINKA, M TO HAPOYUTO
OmarocTama HajcMpoOMaUIHUjuUX, Oynyhu fa je pematuBHO yBehare BUXOBOT
6narocrama Hajsehe.!! Temko ma, umajyhu To y Bumy, yBOoheme exoHOM-
CKe perynanuje 3acHOBaHe Ha KOHTPOIM NIPMHOCA MO)Ke OWIo ITa Ja
no6osbllla Ha TOM IUIaHY, a/IM je BelMKa BepoBaTHONha ma he mokBaputn. A
cBe TO, Oymyhu ma ce Hehe mpoMeHUTM BemM4MHA Te KOMIIaHMje, HE MOXe
7la yMamy OHY IOTUTUYKY Moh Kojy KoMITaHMja Amazon, CXOTHO Ha/lasuMa
HeoOpaH/ej3aujaHala, nocegyje. OBO je joll jefaH IOKasaTe/b MOMYIN3MA Y

39 L. Khan (2016), 781. Ysrpen, oBakaB CTaB II0Ka3yje HepasyMeBame HauuHa GopMupama
pesepBalMoHe IieHe, IleHe KOjy je IOTPOoLIay CIpeMaH fia MIaTH, Koja 3aBUCK MCK/BYIMBO
Ol TpaHIYHEe KOPMCHOCTY HOTPOIIAYa, a He Off IleHa Koje ce popMmpajy Ha TP KUILTY.

40 Peu je o ABepx-IloHcOHOBOM epeKTy, KOju Ce jaB/ba yBeK Kaja je MpoliemheHa BPeJHOCT
IleHe KaluTala 3a norpebe onpebusama momyuTeHe npoduTHE CTONE M3HA[ CTBapHe
LleHe KaluTajaa Kojy mpubaBsbajy perymucaHe penmaTHoctu. Bup. Harvey Averch and
Leland L. Johnson, ,,Behavior of the Firm Under Regulator Constraint, The American
Economic Review, Vol. 52, 1962, 1052-1069.

41 H. Hovemkapm, 4.
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IpaBy KOHKYpPeHIUje: TeXHa Ka jeTHOCTABHNUM pelllelhMa, 0e3 3amaxema y
TO Jla /I Cy OHa OIIPaBJaHa V/IM He U IITa Ce HhMMa IOCTIIKE.

4. CTpyKTypa 1 npouecu Kao NpuOpUTETH

Heobpanpejsujanuu Bepyjy Aa IpaBo KOHKypeHIuje Tpeba fa ce yc-
pencpeny Ha ,CTPYKType M Ipoliece KOHKypeHIMje, a He Ha MCXOfie’, a TO
apryMeHTyjy TMMe Jla CY 3aKOHMU KOju 4MHe IIpaBo KoHKypeHuuje y CAJl mo-
HeTV KaKo OM ce 3aIITUTH/IA ,TPXKMIIHA CTPYKTYpa Koja pacrofesbyje mpu-
muke u mpocteputet nojemuuia’t? Jlaksie, MO0 BHUXOBUM pedunMa, Wb je:
»IIPOMOILIMja OTBOPEHOCTI U KOHKYpeHImje®.

YKpatko, Hucy 6utHu ncxonu. OBYM jOII jeJaHITYT OBaj IIOKPET IPO-
TUBpeur caM cebu, 6ynyhu fa je y IpBoM BIXOBOM BepOBakbhy OMEHYTO Ja
je >KeJbeHU VICXOJ] OHaj KOjy ce OHOCK Ha jauame jeMokparuje. Takobe, yko-
JIMKO MCXOJY HUCY OMTHU, OHZIa Ce OBAaKBUM CTaBOM IIOTKOIAaBa IPETXOIHO
BepOBambe Ja ,,BEMMKM HUCY /o, 6yayhu fia je ympaBo Tp>KMIITHA CTPYKTY-
pa KOjoM IOMIUHMPajy Be/luKe KOpIopalyje OHa Koja je 6MTHa 1 IPOTUB KOje
ce HeoOpaHyej3ujaHy 6ope. KoHayHO, OBMM OHU IIOKA3Yjy /ja KOHKYPEHIIV}y
IIOCMATpajy Kao CTAaTMYKy Kareropujy, Oymyhm ma saHemapyjy mweHy AuHa-
MUKy KOMIIOHEHTY, HIyMIIeTepUjaHCKYy KpeaTUBHY AECTPYKINjy KOjOM ce,
Ipefy3eTHNIKOM VHNUINjATVBOM, HEIIPeCTaHO Meba TPXKUIIHA CTPYKTYpa.
OpaBHO ce MOKasajo fia Cy TPXXUILIHe CTPYKType AMHAMMYKA KaTeropuja —
OKO TOTa HeMa CIIOpa y CaBPeMEHOj MHAYCTPUjCKOj OpraHM3aljuL.

Hapame, ycpencpehuBame Ha CTPyKTypy 3aHeMapyje HauMH Ha KOju
je momwto mo ycmocTaBbama ofpebene crpykrype. Ha mpumep, ykommko
je mo mosehama Tp)XMIIHE KOHIJEHTpaIMje MOLIZI0 TUMe IITO Cy eduKacHu
IpOM3BODauM CBOjUM KOHKYPEHTCKUM IPUTUCKOM OHeMoryhmmm Heedukac-
HOT IpoM3Bohava fla oICTaHe y TpaHM, Ia je OH 13 e 13alao (Ha mpumep,
CTevyajeM WIM Ipece/berbeM IPOM3BOAHMUX (AKTOpa y HEKy APYTry TpaHy),
OHJIa je TO LIKOJICKM IIpUMep CeNeKTUBHE e(MKACHOCTY KOjy KOHKypeHIuja
06e36ebhyje — camo HajepukacHuju npomsBohaun mpexuBpaBajy. YKOINKO
IpaBO KOHKYpeHIUje, ycpeacpeheHo Ha cTpykTypy, oHeMoryhu HaBefjeHU
npolec, oHAa ce oHeMoryhaBa ryOuTak KOHKYPeHTa, a TO HMje HUIITA Jpy-
ro Hero IoKasaTe/b YCIIEIIHOT JIe/IoBamba KOHKypeHIMje. Y TOM KOHTEKCTY
Tpeba pa3MOTPUTH M 3aXTeB HeoOpaH/ej3MjaHalla 3a O4yBarbe CTTI00OIe yuec-
HIKa Ha Tpxumry. Op dera onu Tpeba ma Oyny cmobogun? Of caMoBOsbe
Op>KaBe, Off HeCIyTaHOT [IP>)KaBHOT MOHoIIoNa cuie u npucune? He, saxTes
ce, ycMepaBaibeM IpaBa KOHKYPeHLIMje Ha TPXKUIIHY CTPYKTYpY, CBOJM Ha

42 L. Kahn (2018), 132.

43 Bumre o HeoOpaH/iej3aujaHCKOM 3aHeMapyBamby MOTEHIMjaTHe KOHKYypeHuuje Buj. Joseph
Coniglio, Why the ‘New Brandeis Movement’ Get Antitrust Wrong, April 24, 2018,
https://ssrn.com/abstract=3166286.
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c1o60oxy off KOHKYPEHTCKOT IpuTucKa. CBpxa IIpaBa KOHKypeHIuje jecTe 1a
jaya KOHKYpEeHLMjy M KOHKYPEHTCKM IPUTHCAK, [1a je CTOTra OBaj 3aXTeB 3a
C71060OM Y CTBapy 3aXTeB 3a 3alUTUTY Of KOHKypeHLuje.

BepoBameM fa mpaBo KOHKypeHLuje Tpeba fa ce 6aBU CTPYKTYpOM
U Jla Ta CTPyKTypa Tpeba ma Oyme mucrep3oBaHa, HeoOpaH/ej3MjaHLIN IM-
PEKTHO CTajy Ha CTAaHOBMIITE Ja NpPaBO KOHKypeHLuje Tpeba fa IITUTK
KOHKypeHTe. TakaB cTaB Huje HuiTa HOBo. Bpxosuu cyn CA]l je y mpecy-
o 3 1962. romuHe, y TpeHYTKY Kafa ce ImpaBo KoHKypeHumje y CAJl Be-
POBaTHO HajBMIIIe yHA/bUIO Off €KOHOMCKE aHa/u3e U Hajla3a MHAYCTpUjcKe
OpraHmsalje, jaCHO CTaBMO JIO 3Hama, TyMauelmeM HaMepe 3aKOHOflaBalia,
Ia IpaBO KOHKYpeHIVje IOfpasyMeBa 3aIITUTY ,IIe€PCHEKTUBHUX MaluX,
JIOKa/MHYUX Tipeny3eha® yak u IO IleHy BUIIMX TPOIIKOBA M IjeHa Koje he
nmahatn kymum.** Jlaxrne, 3a pasnuky of Heob6paHsiej3ujanara, cyauje Bpxo-
Bor cyga CAJJ cy jour mpe cKOpo ILe3feceT rofyHa Ouie CBeCHe a 04yBarbe
KOHKypeHaTa 3Ha4ll HapyllaBambe KOHKypeHIMje 1 MOTKONaBambe HheHNX pe-
3yATara U fia IOCTOje ONOPTYHMTETHN TPOIIKOBM OBAaKBe CYHCKe OIIyKe y
BUJy YMambemba 0/1arocTama HoTpolIaya.

Ako ce 3aHemape cCBe HaBefieHe HeOyMMIle y IIOIVIEly yBepema
HeoOpaH/iej3aujaHala ja IpaBO KOHKypeHIyje Tpeba a ce 6aBU TPXKMUIIHOM
CTPYKTYPOM U TIPOLIeCHMA, OCTajy ABa OTBOPEHA MUTamba: IITA je TO >Ke/beHa
TP>KUIIHA CTPYKTYpa M KOjU Cy TO >Ke/beHM TP>KUUIHM mporecu? ORroso-
pM Ha OBa IUTama MOpajy fa ce IpeTode y oarosapajyhe kputepmjyme,
KOju MOpajy OMTM CaBpLIEHO jaCHM Kako OM OHM KOjU IPUMEHYjy IpPaBo
KOHKYPeHIVje MOIJIM Jla Ce OIIpefiefie Y CBAKOM KOHKPEeTHOM CITy4ajy. YMecTo
OZITOBOpPA HA Ta MUTaba, HeOOpaH/Iej3MjaHIM YKa3yjy Ha TO Ja je ImoTped-
HO Jla ce TIPaBO KOHKYPeHI[yje YCpeCpefiu Ha CTPYKTYPY U Ha ,IIMPK CKYII
Mepa“ kojuma he ce BpengHoBaTu TpuuiHa Moh. OBuM je jacHO fa mMocToju
030mbaH npobeM y fepuHMcamy mnojMa TpxuurHa Moh. JIok y caBpeMeHOj
€KOHOMCKO]j aHa/IM3!U TP>KUIITHA Moh ¥IMa jaCHO 3Hademe, CIIOCOOHOCT ydec-
HMKa Ha TPXKUIITY fia LIeHy CBOjUX IIPOM3BOJA OPXKUBO ITOANIHE U3HAJ, Ipa-
HIYHMX TPOIIKOBA, WITO ce Mepy JIepHepOBUM MHIEKCOM, Cafia je OuuIyIes-
HO, TIOIITO Ce jaB/ba NMOTpeda Ia ce YK/bYUM ,IIUPH CKYII Mepa‘, a TPKMIIHA
Moh 3a HeoOpaHJej3ujaHIle yoNIUTe HUje jeHO3HAYHO HeduHucaHa, Beh
MO>XKe JIa IpefCTaB/ba CBE OHO LITO Ce MPOILEHM Kao LEIMCXONHO Y JaTOM
TPeHYTKY.

Beh je ykasaHO Ha TO Ja YKOJIMKO je TP>KMIIHA CTPYKTYpa y HUTamby
¥ YKOJIMKO je IM/b MYHUMM3aIMja MOMUTUYKOT YTHIaja KOpIOpalja, OHaa
IpaBO KOHKYpeHIMje Tpeba [ja TeKM MUHUMU3ALUjU BeTMYMHE YYeCHMKA
Ha TPXXUIITY, Tj. aTOMM30BAaHOj TP>KUIIHOj CTPYKTYPM, Ca CBUM HEraTVB-
HJMM HOC/TeMIaMa TakBe TPXKMIIHe CTPYKType Ha 61arocTame MOTPOIIaya.

44  Bup. Brown Shoe Co. v. United States, 370 U.S. 294, 344 (1962).
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OBuM ce jacHo Mokasyje fia 3a IOIY/INUCTe Y IpaBy KOHKYpPeHI[Uje He II0CToje
onopryHuTeTHN TpomkoBu. OHM M3I/Iejla MICKPEHO Bepyjy [a IOCTU3ambe
IBJXOBOT Liyba APYIITBY Hehe cTBOpuMTHM HuKakBe Tpomikose. [la, Ha mpu-
Mep, HejacHO feduHMcame Mepa Tp>xuinHe Mohu Hehe moBecT 10 yMamema
IpaBHe CUTYPHOCTM Ca CBUM HETaTMBHUM IIOC/IeAMIIaMA 110 MHBECTUIMje, Ha
’BJIMa 3aCHOBaHM IPUBPESHM PacT 1, TMMe, IO JUHAMUKY Oarocrama Io-
TpouIaya.

5. IlonuTnyky Kapakrep Tp>KUIITA

3a HeoOpaH/iej3MjaHIle He IOCTOje TP)KMIIHE CUJle. JefHOCTaBHO, OHM
Bepyjy fia ce ,IIOIUTHYKa eKoHoMMja ypeDhyje uckmyuuso (kypsus Bb) Ha oc-
HOBY mpaBa u momuTuka“*’ VMako mspas ,momuTuyKa eKoHoMuja“ 36ymyije,
YUTAkEM bUXOBUX pajioBa IIOCTaje jacHO [a je ,TPKMIIHA CTPYKTypa IIO-
JIUTUYKA®, Tj. Ja je ,y CBAaKOM JaTOM BpeMEeHY... IPOU3BOJ IOTUTUYKNUX
omnyka“*® OBako jacHO MCKa3aHMM BepOBambEM CTBAPU TOCTAjy OTO/beHe I
IIOKpeT IT0Ka3yje 03061/baH HeJOCTaTaK KOHTAKTa ca cTBapHouIhy.

Ped je o ToMe f1a, mpeMa BepoBamwy HeoOpaHJiej3MjaHalld, KOMIIAHUje
He YJHe HUIITA y IorIefy GopMyicama 1 IpUMeHe IIOCTTOBHUX CTpaTerija,
HMIITA y TIOI7Iefly 06aparba TPOIIKOBA, HMIITA Y ITOITIeAy punarol)aBama rpo-
MeHaMa Ha TPXKUIITY U Y IIOCTIOBHOM OKpPY>KembY, jOII Mame IpuiarohaBama
IpPOMEmEeHNM IOCJIOBHUM CTpaTerMjaMa KOHKypeHaTa, HUIITA Y IIoIje-
Iy TP>XMUIIHOT TO3MLMOHMPAaa IPUMEHOM pasIMYUTUX MapKEeTMHIIKMX
CTpaTeruja, HUINTA y TOITIely MCTpakuBarba M pa3Boja, KOjuM Ce JOMIas3u [0
TeXHOJIOLIKOT HAIIPeTKa, O/INYeHOTr Y HOBYMM IIPOM3BOAMMA ¥ HOBUM IIPOU3-
BOJHUM IpolecuMa. He camo [ja KoMIIaHMje TO He 4YMHe, HETO U J1a 4MHE,
TO He OU JJOBE/IO [0 IIPOMEHa TP)XKMIIHUX CTPYKTYpa, Oyayhu fa cy oHe 1mo-
muTakn geduHucaHe. IIpeMa ToM cxBarTamy, jeTHOCTAaBHO He MOXe Ja ce
poroau fa epuKacHMja KOMIIaHUje Ca TPXKUILITA UCTUCHE Mambe epUKaCHy 1
ia mpeys3Me BbeHo TpxKuiHo ydenthe, 6yayhn ma TpxKuiHe cusie yomuite He
IOCTOje.

Humra on cBera HaBeleHOT KOMIIaHUje He 4YMHe, jeAMHO ce OaBe
yTUIajeM Ha MOMUTUYKY cdepy, Kako OM IMOMUTUYKM IIPOLeC HOBEO [0
IPOMeEeHNX 3aKOHA U €KOHOMCKNMX MHCTUTYLIMjA, OGHOCHO IP>)KaBHMX IIO-
JINTUKA, ¥ TO TaKO Jla Te IMpOMeHe UMY y MpWIOT KOMIAHUjU ca MOIUTHY-
KUM yTHunajeM. [IpyruM peumma, jemMHO HafMeTame usMely kommaHuja
jecTe HagMeTale Ha IONUTUYKOM TPXKMUIITY, HAa TPXKMUINTY yTHUIIja Ha 3a-
KOHE, Tj. HA €KOHOMCKE MHCTUTYLIMje KOje UM OfroBapajy. IIpmimdno uyygHa

45 L. Khan (2018), 132.

46  Zephyr Teachout, Lina Khan, ,Market Structure and Political Law: A Taxonomy of
Power®, Duke Journal of Constitutional Law and Public Policy, Vol. 9(1), 2014, 37.
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HepLenIyja CTBAPHOCTH y KOjoj MOMUTHYKa chepa He caMo fla JOMMHUPA
HETO je TO cBe WTO mnocroju. He mMocToju HMKaKaB NPUBPENHU >KUBOT U3-
BaH IOJIUTUYKOL. A y IOIUTUYKOM XMBOTY HEMa HMKAKBUX OrpaHMYErba —
y3 oprosapajyhy nmommutudky Bosby, cBe je Moryhe. Tunmuan momymmcTudkn
CTaB.

Y ckmapy ca TMM, Y OBOM HeoOpaH/Iej31jaHCKOM BepOBambY I10jaBjbyje
ce jacHa HasHakKa fla ogrosapajyhe momuruke mory pemntn cse. HaBonm ce
a ,,B/IACT MCTO OHAKO KAaKO YCTpOjaBa MOMUTUYKY eKOHOMM)Y (sic) a oxpa-
6pu nHOBalyje, MoXKe Takobe ja 06e36eny fa ce IIOOBM MHOBAIIVjA HE KO-
pMCcTe 3a IpuBaTHY KoHTpony Haj Tpxuirem”.*’ [Ipo6mem ca OBUM CTaBOM
JIEXU Y TOMe ILITO ,,IIpMBAaTHAa KOHTPO/IA HaJ| TPXKMUIITEM O3HAYaBa TPIKMII-
Hy Moh TuTy/napa nateHra, Koja oMoryhasa mpucBajame peHre. A yIpaBo Ta
peHTa IpefcTaB/ba M3BOP M3 KOTa ce MOKPMBAjy TPOLIKOBU MCTPaKMBamba
U pasBoja, UMjy Cy pe3yaTaT OMOTyhmnm cTBapame Te Tp)KMIIHe Mohu —
OCHOBHOT IOJCTMIIAja YYECHUIVIMA Ha TPXKUILTY fla YKy ¥ UCTPaKUBaibe
U pasBOj M MHOBMpAjy. YIIpaBO Ceé Ha OBOj SUXOTOMUjM 3acHUBA Teopuja
OIITYIMA/THOT Tpajama IIaTeHTa, KOja BOAYM padyyHa O IPOTUBPEYHUM edek-
TVMa NIPOMEHE HeTOBOT Tpajama. IIponykaBame Tpajame IaTEHTa NOBOAM
IO jauama ITOACTMIAja 3a MCTpaXKVBame M pas3soj (yBehaBa ce peHTa Kojy
TUTY/IAp NIaTeHTa IpUCBaja), anu u o yBehamwa HeratMBHUX edpekaTa MOHO-
nona Ha 61arocrame U ycnopeHe nudysnje HoBe TeXHONOIMje. Y IpuBpes-
HOM >KMBOTY M IIpM OAJyKaMa O €KOHOMCKMM MHCTUTYLMjaMa HEMUHOBAH
je m360p 300T TOra ITO YBEK IOCTOje OIOPTYHUTETHYU TPOIIKOBU CBaKe J0-
crynse onnuje. byayhu ga momymicTy, y npaBy KOHKypeHIMje OJIMYEHN Y
HeoOpaH/Iej3NjaHCKOM IIOKpeTy, He II03HAjy KaTeropujy OIOPTYHUTETHUX
TPOIIKOBA, KOJ BUX je cBe Moryhe — He IOCTOje HUKAaKkBM e(eKTM ca Cy-
MPOTHMM CMEPOM [iejCTBa.

V JJomeTn nonmynmusma y npaBy KOHKypeHLyje

JlomeTe momynusMa y rpaBy KOHKYpeHI[yje OndeHe y HeoOpaH/iej3u-
jaHCKOM HOKpeTy Tpeba OIlemhMBATU Ha OCHOBY HEKONMMKO MCXOJA HIXOBUX
npomulbama. [IpBu off THX 1cXofa jecTe HeZOCTaTaK TPaHCIAPEHTHOCTH,
OYNIVIENHO MOCIEANIIA HEjaCHOT 2?agMI/mﬂbaHaa OHMX KOjU MHCUCTUPAjy Ha
pedopmnu mpasa 1<0H1<ypeHuI/[je.4 JenuHO 1ITO je jacHO jecTe TO fa ce Ipo-
TUBE NpaBy KOHKYPEHIMje U HeT0BOj MPMMEHN OHAKBOj KaKBa je caja, aun
HJje jaCHO IITa je TO 3a IITa Ce OHM 3aJIaXy, IITa TO Tpeba ma byme b pa-
Ba KOHKYpeHIIUje ¥ KaKo OHO Tpeba 1a Oy/e yCTpojeHO Kako 61 ce OCTBapu-
M TU LM/BbEBM, HApOYUTO MMajyhu y BUAY ha IOjefyHa IbIXOBa BepOBamba

47 L. Khan (2018), 132.
48  Bup. H. Hovenkamp, 14.
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— Y OCHOBM BPeJHOCHM CY[OBM O IIpaBy KOHKypeHI[Uje ¥ HeroBoj NIpuMeHn
- Kao LITO Ce IIOKa3alo, IpoTuBpede jenHa apyruma. Kaga Hema jacHo fge-
($UHMCAHNX LW/bEBA, jaCHOT 00pa3/IoXKewha THUX LM/beBa, LITO je MOCIefyIa
HeJI0CTATKa jaCHOT pa3MUIIIbaba Koje 011 JOBEJIO 0 TUX 00pasioKema, OHfa
HeMa HU jaCHUX KpUTepujyMa, I1a TUMe HM TPAaHCIIaPEHTHOCTH IPaBHOT IIPO-
1eca.

Ty ce monasu o cneneher ncxopa — MOTIyHOr TyOMTKa KpUTEpujyMa
Ipy¥MeHe IpaBa KOHKypeHuuje. OcuM Tora ja T KpuTepujymu Tpeba ma
OyZy HOMUTUYKY, Be3aHM 3a IOJIMTUYKY MOh KOMIIaHNja ¥ BVIXOB yTUIIAj HA
HONMUTUYKE MCXOfie, MaJIo IITa IpyTo ce 3Ha. byayhm fa ce He 3Ha Koju cy TO
KpUTepyjyMM, He 3Ha ce IITa TO Tpeba [ja ce MaKCHMMU3Yje WM MUHVMM3Y]e.
Vi3BecHO je ma HeoOpaHZej3MjaHIM HICY 3a[JOBO/BEHM CATAlIBUM KpUTe-
pUjyMOM 6/1arocTama IoTpolIaya 1 eroBe MaKCcUMu3aluje, aa Hije jacCHO
fla U Taj KpUTepujyM Tpeba y IOTIYHOCTM Ja Ce HAIycTu Wi Tpeba na
ce TIpuUMelbyje 3aje[HO ca JPYTUMM, NOMUTUIKUM Kpurepujymuma. Hejacno
je n ma nmu Tpeba [ja MOCTOje IMOHAEPU y CIydajy BUIle KPUTEPUjyMa, OFHO-
cHO Kako he ce nedunucaTy wuxoB MehycobHM OFHOC, a UCTO TaKO HEjaCHO
je n Kako ce To moHjepu AeduHunTy. OUNIIENHO je ja HefoCTaTaK TPaHC-
MapEeHTHOCTY Y PasMUIL/bAY JOBOAU IO HEJOCTAaTKa TPAHCIAPEHTHOCTH Y
KpUTepUjyMuMa.

Hapenmenm HemocTaTak TpaHCHAPEHTHOCTM M HENOCTaTaK jaCHMUX
KpUTepUjyMa CTBapa BEIMKM IPOCTOP 3a JUCKPELUjy OHMX KOjU CIPOBOJE
IPaBO KOHKYDEHIMje: Te/la 3a 3alITUTY KOHKYPEHLMje U CyHoBa. A TO CBe
MMa 3HAaTHe HeraTMBHe IOC/efiille 10 IPAaBHY CUTYPHOCT CBUX YYeCHMKA
Ha Tpxumry. Ilogpusa ce, Ha Taj HauMH, BlaJaBMHA IIpaBa U yMamyje ce
OPeABUbMBOCT MCXO/a, IITO 3HAYM Ja Ce€ YCIIOCTaB/ba IOTIYHO HOBO, Ja-
JIEKO HEIOBOJ/bHUje IIOCTIOBHO OKpY>Kelbe YHyTap Kora ce JOHOCe ITOCTIOBHE
opnyke. Ce To moBoau fio yBehama pusmka ca KojuM ce CyodaBajy Ipeny-
3eTHMUIY, OFHOCHO MHBECTUTOPU. A TO 3Hau fia he, mpu faTM eKOHOMCKMM
IpUIMKaMa, OMTU Marbe 3alloYeTHX MOCIOBHYX IOlyXBaTa, OFHOCHO Mambe
MHBECTUIIN)ja, IITO 3HAYM YCIIOpaBatbe NPUBPETHOT PacTa.

He camo na yBehame puckpenuje oHUX KoOjyu CIIpOBOJie IIPaBO KOHKY-
peHIluje yMamyje IIpaBHY CUTYPHOCT, OHO yMamyje 1 BepoBaTHohy ga he
Ta IpUMeHa IpaBa KOHKypeHUuje OMTH HempucTpacHa. Ped je o Tome na
noBehaHa [uckpenyja oTeXkaBa IIOJIarame padyyHa OHUX KOjU NPUMEHY)y
IIpaBO KOHKypeHIMje, a TO JIOBOAYM J[O yMamema MOTYNHOCTM HUXOBOT
HaJlI7leflakba, IITO, IIpeMa Haja3uMa Teopuje jaBHOI M360pa, OTBapa BpaTa
IPUCTPACHOCTU Y BUJYy HEO3BO/bEHOT YTUIAja HA MpPUMEHY Ipoluca u, y
KpajibeM CIy4ajy, Y BUAY aMUHICTPATXBHE KOPYILINje.

Ha meroponomkom miaHy, pacripasa je BpaheHa y Bpeme kpaja XIX u
nodeTka XX BeKa: y KaMeHO Jj06a ITpaBa KOHKypeHIyje. Y IOTIIyHOCTH CY 3a-
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HeMapeHa 3Hama JI0 KOjuX MX je y MehyBpeMeHy mola u Koje je cucreMaTu-
30BajIa cCaBpeMeHa MHYCTPUjCKa OpraHu3alja, Kao AUCLUIIIMHA eKOHOMCKe
HayKe Koja ce 6aBM KOHKYPEHIIMjOM U BeHVM MeXaHM3MMMA. Y IOTIYHOCTH
je, Takobe, 3aHeMapeHO 00M/be Ipecyna y obmacTu mpaBa KOHKYpeHIyje Y
HOCTIefbUX CTO roAMHa. PaciipaBa ce Bpaha Ha apryMeHTanujy mra je 6umo y
I7laBaMa OHUX KOjI CY, Y IOMUTUYKOM IIPOLIECY, IIpe CTOTUHY U BUIIle TOAMHA
TOHOCWU/IV 3aKOHE KOjM jeé CTBOPEHO NMPaBO KOHKYPEHIje, a TO CY YMHIIN
0e3 NKaKBOT 3Halba O TOMe KaKO TPXKUIITE 3aucTa PYHKIVOHNIIE, 63 NKaK-
BVIX HaJTa3a MHIyCTpujcKe opranusauje.*” Takap MPUCTYT U3T/Iefia Kao Tpe-
KOOKEaHCKO JIeTelhe ABOKPU/ILMMA Ca KJIUIHUM MOTOpuMa nodetkoM XXI
BeKa. MeTOJ0/IOIKY IT0CMAaTPaHo, He0OpaH/ej3VjaHCKN ITOKPeT IpefCcTaB/ba
BEJIMKM KOpaK yHasaf,.

Taj xopak yHasaj, MOXKe ce BUIETV II0 HMUIIO[AIITaBamby OCHOBHIUX,
OflaBHO NOTBphEHNUX Ipemuca eKOHOMCKe HayKe, IIOIYT OHMX fia IIOCTOje
OIIOPTYHUTETHY TPOIIKOBM CBaKe OIJIYKe, Aa je n3bop nsMmeby pasmmanrux
omIyja Hens0OexaH, Ia Ia CTora IpuxBaTame OMIO Koje OIliyje HEMIHOBHO
MMa CBOjé ONOPTYHUTETHe TpoHIKoBe. [lakie, yBogHE JNeKLMje Y YBOGHUM
ylI6eHnIIMa eKOHOMUje.

VI 3ak/py4yak: HOBa epa IpaBa KOHKypeHIje?

Vmajyhm cBe TO y BUpY, IIOCTaB/ba Ce MUTambe KaKaB je YTUIIAj IOITy-
NM3Ma Ha flaHallllbe IPaBO KOHKYPeHLIMje U HeroBy npuMeHy. OBo NuUTame
mobuja Ha 3Ha4ajy, 6yayhu fa JaHaLIKY IOMYIN3aM Y IpaBy KOHKypeHLuje
MMa JOCTa 3ajeJHMYKOr ca NMporpecuBUCTUYKNM NoKpeToM y CAJl xpajeMm
XIX n nmoyetrkoM XX BeKa M MOAUTUYKMM HENPHUjaTe/bCTBOM IIpeMa KpPYII-
HoM Kammtany y CAJl y To Bpeme. PesynraTu mporpecuMBUCTUYKOT IIOKPETa
6N Cy yCIoCTaB/bame paBa KOHKypeHIje, JOHONIeHheM OCHOBHMX 3aKO-
Ha U3 OBe 00/1acTy, Kao M MPNUCTpacHa IPYMeHa TOT IIpaBa Koja je BOJWIA ¥

CyAcCkKe rpeuIKe.50

IIITo ce TM4Ye maHAlIMmer IOIYIM3Ma Y IIPaBy KOHKYpeHLMje, OH ce Y
CA]l 3ampkaBa Ha MOMUTUYKMM TOBOPYMA, KaKO MpeNCcefHNYKIX KaHIU/a-
Ta, TAKO M HEKMX KOjU YMHE 3aKOHOfIJaBHY BJIACT, /i HeMa HUKAaKBMX Ha-
3Haka ja he o mpoMmeHe Ipomyca Koje YMHU IIPaBO KOHKYPeHIuje 3aucra
u gohu.

49  PacmpaBa Ha TeMy IITa Cy ayTOPYM XTeMM Jja KaXKy MM INTa Cy MUCAUIM Kafa Cy Ha-
HMCANTN METOf[ONONIKM je HasafHa U He BOAM 607b0j CIO3HAju CTBAPHOCTH. Tummyan
IpUMEpP TOTa jecTe MApKCUCTMYKA IONMTMYKA eKOHOoMMja XX BeKa, KOja je cBelna Ha
IpenpyyaBame M TyMadema PajjoBa KIacuKa MapKCM3Ma, Y3 HeM30eKHa TyMadera OHOT
IITO Cy OHM 3aMCTa XTeNM Jia Kaxy. 360T TakBe, MH(epNopHe MeTOTONOTHje, OyMPIIO je
7 OBO YCMEPEEe Y EKOHOMCKO] HayIIM.

50 Buz. John McGee, ,Predatory Price Cutting: The Standard Oil (N.].) Case®, Journal of
Law and Economics, Vol. 1, 1958, 137-169.
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Y norneny npumeHe npasa kKoHKypeHuuje y CAJl, Tpeba younTn He-
KO/MMKo cTBapu. IIpBa je uMmmeHNnIa fa je NpBM MyT MOCIE TPULECET TOAU-
Ha MunnctapctBo mpaBge CAJl MOKyIIano fa OCIOPY HEKY BEepPTUKATHY
KOHIIEHTpalMjy, 11a je Off CyAa 3aXTeBajo fla 3a0paHM Cllajarbe KOMIIaHNja
AT&T n Time Warner. Ha npBu moryen, ped je o 3aolITpaBamby KOHTPO-
7le KOHIIeHTpalyja paiy OdyBalba KOHKYpDEHTHE TP)KUIIHE CTPYKTYpe,
Oynyhu pma je y mporeknoMm nepuopy MMHUCTapCTBO IIpaBfie, Y CIIOPHUM
CUTyalijaMa, yMeCTO OCIIOPaBaiba, JaBajIo YCIOBHE CAIIaCHOCTH 33 BEpPTU-
Ka/iHe KoHIleHTpauuje. MehyTnm, ananusa je mokasana ga je MMHUCTapCTBO
IpaBJie OLEHWIO Aa 61 afMMHICTPATUBHO OWJIO BeoMa 3aXTEBHO Ja ce He-
IpecTaHo MpaTy fla I Y4eCHUIM y (YCTIOBHO JJONYIUTEHO]) KOHI[EHTPAIju
VICIIyaBajy yC/oBe KOju Cy MM OMnm 3ajaTy Ipe KoHLeHTpanuje. Ha Taj
Ha4MH OU ce TO MUHMICTApCTBO, [0 MUIUbEHY HaJJIOKHUX, UCYBULIe 6aBu-
7I0 TIOCJIOM PEry/JaTOpHe areHIMje, a 3a IIOC/I0BE Pery/aTOpHOr Hafrefama
OHO jeTHOCTaBHO Huje ocrocobbeno. OcropaBame ¥ O4YeKMBaHa 3abpaHa
Te KOHIIEHTpalje ocnobomum 6y MMHICTapCTBO PETyIaTOPHUX HOCIOBA.
OueknBamba MUHUCTAPCTBA CaMO CY AIIMMUYHO peanmn3osaHa. Ocmobohenn
Cy THX IIOCTIOBA, a1 He Ha Ha4MH Ha KOjU Cy NPVOKE/bKMBAIN: OJTyKa Cyfia
Oura je Jja He OCIOPM OBY KOHIIEHTpAIMjy, TaKo fia je OHa omoOpeHa 6Oe3
MKaKBUX ycosa.”! OuUUITIENHO je /la TOMy/IM3aM y OBOM C/Tydajy Hije MMao
yTHUIIaja Ha Of/IyKe HaIJIEKHUX Tela.

Jpyra 6utHa ctBap jecre usbop cynuje Kasanoa (Brett Kavanaugh)
3a HoBoT cyaujy BpxosHor cyma CAJl. KoHTpoBep3a Koja je mpaTuia mberos
1300p CKpeHyJIa je MaKiby jaBHOCTYU Ca HeTOBYX IIpecyda y o06IacTy mpapa
KOHKypeHIje. CBe Te Ipecyfe 61Ie Cy y CyIPOTHOCTM ca IOI/IeAMMa IOo-
My/INCTa y IpaBy KOHKypeHInje. OHe cBeflode O HeroBOj UYBPCTOj MO3ULIMjU
Ha JIMHMjaMa YMKallKe IIKOJe, ycpeacpeheHe Ha pesynrare y morieny KOH-
KYPEHTCKOT TIPUTUCKA, a He Ha MO3MI[UjU 3aIUTUTe TPXKUIIHE CTPYKType. >
Maro je BepoBaTHO f1a he n360p HOBOT CyAyje OjayaTy MO3NIUje IOIYINCTA
y BpxoBHOM cypy.

Konauno, Munucrapcrso npaspe CAJl omryumno je fa He OCIOpU
BE/IVIKY XOPM3OHTA/IHY KOHI[EHTPalNjy Y 06/1acT Maslonpojiaje 1eKoBa, Tj.
arloTeKapcKuX jTaHana (crmajame Komnanuja CVS u Aetna). ako nosusu Ha
3a0IlITpaBame KOHTPO/Ie XOpPM30HTaTIHUX KoHIeHTpanuja y CAJl nomase, y3
yBep/bUBe apryMeHTe, He Off IOIy/INCTa, Beh Off OHMX KOju yIo3opaBajy Ha
OIIaCHOCT Of] IONYIMCTMYKOT YTHUIAja HA IPaBO KOHKYPeHILMje M HEeTOBY

51 Bup. Marshall Steinbaum and James Biese, Policy Failure: The Role of ,,Economics®
in AT&T-Time Warner and American Express, ProMarket, 19th July 2018, https://
promarket.org/policy-failure-role-economics-att-time-warner-american-express/.

52 Bug. Stephen Calkins, How Moght a Justice Kavanaugh Impact Antitrist Jurisprudence?,
ProMarket, 20th July 2018, https://promarket.org/might-justice-kavanaugh-impact-anti
trust-jurisprudencey.
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npumeny,”® usspimsa Bract y CAJl Koja je HajleXxHa 3a IpUMeHy TIpa-
Ba KOHKypeHIMje JIOHEe/A jeé OIYKy 3a KOjy MHOTM CMaTpajy Jia yrpoxa-
Ba KOHKYPEHIIjy, a CBAKAKO je IIPOTMBHA BEPOBalby IOIY/INCTA fa IIPaBO
KOHKypeHIje Tpeba [ja BOAYM padyyHa O CTPYKTYPM TPXKUIITA U IpoLecuMa
Ha beMY.

Jlakre, Ha OCHOBY OBUX peNaTMBHO CKOpMX jorahama, Moxe ce
3aK/bYYUTH [ je yTUIIAj HOIYINUCTa HAa NMPUMEHy IpaBa KOHKypeHLUje y
CA]] sanemappuB. MebyTum, peneBaHTHO HUTame je Aa /Y je DOLUIO [0
edexTa IpenuBama, Tj. Aa MM Cy M y KOjoj Mepy HONYIUCTUYKe UAeje 3a-
xBaTuae EBpOICKYy KOMUCHjy, KaO TeNO HAJIEKHO 3a IPUMEHY IpaBa
KOHKypeHnnuje y EBpornckoj yauju. Ha npsu mornen unmennua ga Mapra-
pete Becrerep (Margrethe Vestager), komecapka 3a KOHKypeHIjy EBporicke
KOMICHje, 0OTBapa CKYI mocBeheH OHOCY TIPaBUYHOCTH U KOHKypeHIuje !
MOXKe JIa M3I7Iefia Kao KOHIIeCHja MOMy/IMCTIMA, VI TO He CaMo Y 00/1acTy Ipa-
Ba KOHKypeHIuje. MehyTum, BeomMa ypaBHOTeXXeHO u3arame Becrerepose,
HAapOYMTO HEHO yKa3uBambe Ha IoTpeby 3a ompesHowhy mpu cBakoj mpome-
HI HauMHa NpVMeHe IpaBa KOHKYPeHIIMje, jaCHO CTaB/ba IO 3Hamba fla Huje
y IUTamy HUKaKBa KOHIIECHja TMONMYIMCTMMA.”” JOIl BWIE TO YMHE BEOMa
0361/bHa, AaHATUTIYHA U OGP0 yPaBHOTEKEHA M3/Taraba Ha TOM CKyTry.>®

Jlakre, HOBa epa IpaBa KOHKYpeHIuje HMje Ha BUAMKY. Vmak, Tpeba
OuTK oIpe3aH — jaya IIOITy/IM3aM Ha IIOIMTUYKOj clieHn y EBpomy, na tpeba
OYeKMBaTy Ja he meroBy mpuTHUCHM y 06/MaCTV IIpaBa KOHKYpPEHIMje CaMo
jagary. YnHM ce ia cy HoceOHO pamuBe 3eM/be Koje HeMajy YTy TPaguLujy y
IPUMEHY IIpaBa KOHKYPEHIMje I YMje Cy YCTaHOBE 3aJy KeHe 3a Ty IIPUMEHY
jour yBek crmabaliHe, Ima CTOTa IOIJIOKHE MOMUTUYKMM IPUTHCIMMA. 3aTO
HapOUNTy NaXmy Tpeba mocBeTnTy mpahemwy MpoMeHa y o6/1acTu IpuMeHe
IpaBa KOHKyDEeHIMje YIPaBo y TUM 3eM/baMa.

53  Bugz. C. Shapiro, 19.
54  Global Competition Law Coucil Annual Conference, Brussels, 25th January 2018.

55  Bup. https://ec.europa.eu/commission/commissioners/2014-2019/vestager/announcements/
fairness-and-competition_en.

56  Bum. https://www.coleurope.eu/events/13th-annual-gclc-conference-fairness-competition-law
-and-policy.
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POPULISM IN COMPETITION LAW: ANATOMY,
DIAGNOSES AND POSSIBLE CONSEQUENCES

Summary

The aim of the paper is to explore contemporary populism in competition
law. Commencing from the definition of the populism, its basic sources and con-
sequences, especially those economic, have been identified. It has been pointed
out that ostensible rise of market power and the advent of corporate giants have
been a challenge for populist in competition law. New Brandeisian doctrine,
an embodiment of populism in competition law and its main tenets have been
considered: (1) political aims of competition law; (2) notion of ,antimonopoly
that is more than competition law; (3) the stance towards big corporations; (4)
market structure and processes as priority of competition law; and (5) political
character of market. It has been demonstrated that these tenets contradict each
other and that they do not acknowledge the contributions of modern economics.
The achievements of the new doctrine are modest: it is not transparent, criteria
that are offer are undouble vague, perhaps contradict each other, meaning that
its application to the enforcement of the competition law would inevitable in-
crease the discretion of enforcers, hence increase legal uncertainty and worsen
business environment.

Key words:  populism, competition law, criteria, new brandeisian doctrine,
legal certainty, consumer welfare.
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ap Mapuja KPBABAI]
penoBuu npodecop IlpaBHor ¢pakynrera Yausepsurera y Ilpumrian
ca mpuBpeMeHNM ceguiiteM y KocoBckoj MutpoBunm

PEIITABAIBE CITOPOBA IIPE]] ICSID ABUITPAJKOM

Pe3ume

Ycinanosmwere Llenitipa 3a peuiasarbe UHBECHAULUOHUX CHOPOBA Y OK-
eupy MehynapogHe 6arke 3a 06H08y u pa3soj omoiyhuso je tiokpeiiarve ap-
6uitipaxcHol HoCillylika og Cilipane uHBeCHAUTOpa UPOTHUE gPpHasa UNaHUUA
Ha 0CHOBY bunaiiepantol, 0gHOCHO Myniiunaiiepantol yiosopa. Lenitiap pe-
wiasa cilopose ipase tipupoge iipousauisie gupekiiHo u3 uxneeciiuyuja. Ilpe
ycianosmwerva Llenttipa citipanu uHeeciiuiiiopu ¢y 3a6UCUNU 0 GUUIOMAT-
cke u /unu 6ojHe sawiuitie gpmaee gomahuna. Yceajarwem Bawuniitioncke
KoH8eHyUje Popmupan je clieyuduuan oonux apouitpaxice, uuja upupoga y
wieopuju doxpehe pasnuuuitie pacipase. Konciiutiyucana Ha jequncitiéen Ha-
4uH HA Meh)yHAPOGHOM HUB0Y OHA Ce Pa3NuKyje Kako og Wipiosauke Wiako u 0g
mehynapogue apéuitipaxce. Ciiop ce iiokpehe cxogHo ogpegbama upuseaiitol
apasa, anu 3601 jaeHol uniliepeca mehyHapogHa peiynamusa upecygHo yiude
Ha pewiasarve ciopa.

Kmwyune peuu: ICSID apbuttiparxca, mepogasHo tpaso, UH8eCTiULUOHU CTOP.

I YBop
Benuke mHBecTMIMje peanusyjy ce IyTeM jefMHCTBEHMX, HE OfIBOje-

HUX Ma/JIMX yroBopa HLITO C€ MOXXE IIpaBAaTu KOMI’IHeKCHOIth, 00UMOM 1
TEXHOJIOTUjoM peanusanuje. IlpaBHM momoXKaj ¥ OGHOCH CTPaHaKa 3aCHUBAjY
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ce Ha TO3UTUBHUM IpPONMCUMA, NPaBUIMMa MMOBMHCKOT IIpaBa, OMNIUTUM
YCTIOBMMa YTOBOPa Kao M Ha CY[CKOj IPAaKCKU UM IPaBHO] JOKTpuHU. JIHBe-
CTUIIMOHA y/Iaramba 4MHe CaMo jefjlaH CerMEHT pasINuuTuX obnmKa crpa-
HMX VMHBECTUIWja Ha IOAPYYjy NPMBPeNHe NETaTHOCTY CBaKe 3eMibe, Mehy
KOjUMa IIOCTOjY MHTEH3VBHA MHBECTUIIMOHA Capajiba Kpo3 pasmuaure o6-
NuKe MpaBHUX nocnoBa. OHa yoOudajeHO HoOUja Ha MHTEH3UTETY, U3 4Yera
IpOM3NIA3N y4eCTaloCT mpobneMaTuke ofipehuBama Ha[IeXHOr IpaBa U
HaylHa pelllaBaiba CIOpoBa.

JHBecTuMje mpecTaB/bajy MOCeOHO CIOXKEHO HOApYydje 3a 06/MKO-
Bame MeXaHM3Ma pelllaBara IOTeHIMjaTHUX CIIOPOBa, I0CeOHO aKo ce Kao
CTpaHe I0jaB/byjy foMaha Ap>kaBHa M CTpaHa KOMIIaHMja. JJp)KaBHM CyBe-
PEHMTET, TIOMUTUYKA CTAOMTHOCT, HeJloCTaTaK HopMu Mel)yHapozpHOT mpaBa
0 CTPaHVM MHBECTUIMjaMa, IPUCYTHOCT Be/IVKe KOMMYIMHEe HOBYaHNUX Cpefi-
CTaBa y CBOjOj YKYIIHOCTH JIOIIPMHOCE Jia pellere cropa Oyze moce6Ho co-
KeHO. Y CKJIajiy ca TMM, IIOKpeTame CIIopoBa npey MmehyHapogHOM ap6utpa-
JKOM 1Ma 3Ha4ajHy y/IOTy y IpeBasiIaxKermy IpoOreMa Be3aHNUX 3a CY[CKO
pelIaBarme CIIOPOBa MOBOJIOM VHBECTMpama. JImak, 3a MHCTUTYIMOHAIHE 1
ad hoc mebhyHaponne apburpaxe Besyje ce HU3 TellIKoha Kao IITO je Heol-
XOfTHOCT TIPETXOHOT NPUCTAHKA Jip)KaBe Ha apOMTpupame U y3[p)KaBame
Braga mojenuHMx 3eMasba [ja ce M3JIOKe CTPAHMM MHCTUTYyLujama, Moryhe
Melame foMahnx cymoBa y apouTpaskHM OCTYTIAK, HOTEHIVjaTHO Of01jame
Ip)KaBe fla TONITYje MPeTXOfHM IPUCTaHAK Ha apOuTpaKy u HeMoryhHocT
fla ce IPUHYLHMM IIyTeM [p)KaBa HoBefe Ipel apOuUTpaxy, mpobdiemn Be-
3aHM 32 IPM3HAMe U U3BPIIeHe CYACKMX Ipecysia, Hefocrarak MoryhHocTH
HOJHOLIea >Kanbe ofrosapajyhoj mHCTaHIM U TA. YIpKOC TOMe apburpa-
Xa je y Tpakcu u fja/be TpedepupaHy HAYMH pellaBama croposa usMeby
ApXKaBa U CTPaHMX IPUBATHUX JIAIA M YeCTO jeflMHA OIIMja IPUXBAT/bVBA
3a 06e cTpaHe y MHBECTUIVIOHOM IpPOjeKTy. Apburap je IpUpORHU CyAuja
VHBECTUI[OHUX CIIOPOBA ajIi je MHTePBEHI[Mja IOKaTHIX Cy/l0Ba YeCTO He-
n30eXHa, TaKo Jja ce apOUTpaka M CYACKM IOCTYIAK YIJIABHOM JOLYHajy.
ITpemHOCT apOUTpaXKHOT HAauNMHA pelllaBaiba CIOpoBa NOTBphyje 1 MoBO/BAH
TPeTMaH apOUTPaKHMX ITPeCysia Off CTpaHe HAIMOHATHUX IIPaBHIX CHCTEMA,
TAaKo LITO Ce apOuTpaxka Marme Bedyje 3a HALMOHATHO IpaBo pasBujajyhm
IPaKCy OfTy4MBama 110 MPAaBUYHOCTH, OMIITYM HPYHIVIINMA, TPrOBAYKIM
obuyajuma. Y HacTojary yrOBOPHIUX CTPaHa fla N30erHy pelllaBame CIOpoBa
npef fp)KaBHUM CYJIOBMMA Y 4Njy HE3aBMCHOCT, HEIIPUCTPACHOCT U epuKac-
HOCT HEPeTKO M3Pa’kaBajy CyMIby, apOuTpaxka fo6uja Ha 3Ha4ajy.

1. HaunHu pemaBama cnoposa

MoryhHocT ap6UTpaXKHOT pellaBama CIIopoBa of MOCeOHOT je 3Havaja
3a CTpaHe MHBECTUTOpE, OFHOCHO YKOIMKO MHBECTULMOHM CIIOp HE MOXKe
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PelINTH Y MOCTYNKY MUpPEba, CTPAaHU MHBECTUTOP MMa MHTEpecC fia ce 06-
paTu HEKOj CTPaHO] MHCTUTYUMOHATHOj W ad hoc apbutpaxu. IIpermo-
CTaBKa HAJJIOKHOCTM apOUTpaXke je IOCTOjare IIyHOBAXXHOI CIHOpasyMa y
dbopMu KoMIpoMmIuca WM KOMIPOMUCOpHe Kiay3yne. Crobopa yroBopHuX
CTpaHa je orpaHMYeHa apouTpabmIHonIhy mojeHNX BPCTa CIOPOBA, OfIHO-
CHO CayroBOpauyl MOTY Ipef apOMTPa>koM pellaBaTi OHe CIIOPOBE UMju je
npeaMeT ypeheH AMCIOSUTUBHYUM NPOMMCYMA. VIHBECTULIMOHY CIIOPOBU CY
HECYMBJMBO apOUTPaOMIHM 1 He MOpPajy 06aBe3HO IpeNCTaB/baTu MpefMeT
pacIpaBe IIpef p)KaBHMUM CyoM, 6e3 063upa Ha TO IITO je jeffHa CTpaHa y
YroBOpY Jp)kaBa a Apyra npusarHo juie. OBo je oce6HO BaKHO 3a CTPAHOT
MHBECTUTOPA MMajyhy y BUAly ja HAL[MOHATHU CYIOBU MOTY OMTHU IIpUCTpac-
HJ U TIOJl CHAXHYUM yTUIajeM 3aKOHOJIaBHE U CY/ICKe B/IaCTU CBOje 3eMIbeE.

YroBopHe cTpaHe MMajy MOryhHOCT /la yTBp/ie HauMH pellaBamba CIIo-
poBa Komiipomucom Tpenumsupajyhu mpenmer cropa, nsbop m cacras ap-
ourpaxxHor Beha apOuTpaKHU MOCTyNaK, MepofaBHO mpaBo u fp. Ocum
TOTa, YTOBOP MOXKe Cafip)KaTU apOutipaxcHy Kay3ysny ca Mambe JUIM BUIIe
IeTa/bHOM Cafp>XKVMHOM, YMMe Ce MCK/bydyje MOryhHOCT [ja, YKOIMKO yro-
BOpHE CTpaHe He )Xe/le a 3aK/byde KOMIIPOMIC IIOBOJOM pelllaBama CIIO-
pa, ucTn He Oype pemreH yommre. KoMnpoMuc n KoMmpoMmcopHa Kiaysyma
UMajy IOfjjefHaK 3Hayaj M IpPeACTaB/bajy IPAaBHU OCHOB 3a m3bop apbm-
Tpa M KOHCTUTYMCame apburpaxe. IlocmoBHa Impakca MO3Haje U Apyre He-
¢dbopmanHe obOnuKe pelraBama CIIOPOBa, KAo LITO je mini trial mocTymak u
filocpegosatrve, ¢ TUM IITO HeobaBesyjyhe HauMHe pelaBama HACTAIOT CIOpPa
¥ TIPEJTIOT pelllerba CIopa CTpaHe HY>KHO IIPUXBATajy 10OpOBOBHO.

a) Lentniap 3a pewiasarve UHEeCTAUUUOHUX CTIOPOBA

ITorpeb6a 3a cTBapameM MCTUMHCKU Mel)yHapOmZHOT ¥ HENpUCTPAaCHOT
OpraHa 3a pellaBambe MHBECTULMOHMUX CIOpOBa [I0Be€/a je /10 YCIIOCTaB-
Jbarba MeXaHM3aMa CIlellMjaIi30BaHe MHCTUTYLVIOHATHE apOUTpaxke Kpo3
pan MebyHapopHor IjeHTpa 3a pellaBame MHBECTHIMOHNX croposa (Inte-
rnational Centre for Settlment of Investment Disputes - ICSID). Ilen-
Tap je OCHOBaH 1966. romyHe Ha 6a3M perMoOHANHOr cropadyMa BammHr-
TOHCKe KOHBEHIIVje O pelllaBamby MHBECTUIMOHUX criopoBa n3Meby mpxaa
U [p>)XaB/baHa APYIMX Ap>KaBa u3 1965. ca 3aflaTKoM penonapusanuje u
IeHallMOHA/MM3allje MHBECTUIMOHNUX CIIOPOBa, ToBohema cTpaHKe Y jemHaK
TpeT™MaH n daBopusoBama aTMochepe 3ajeTHIYKOT IoBepersa.! IlenTap 3a

1 IIpe ycranosmema ICSID LlenTpa cTpaHM MHBECTUTOPU Cy 3aBUCHIN Off IUIIOMATCKe
u /wnn BojHe 3amTnTe fpXaBe foMahuna. [Ip>kaBe y KojuMa ce peanusyje MHBECTULINjA
y HpOLIIOCTV Cy mpurosapane Aa ce moctymak npepn ICSID He mMoxe cMarpaTy Kao
CaINacHOCT Ha OIIIMOHY IIOHYAY fia Ce TOKpeHe apOUTpaka y MHBECTUIIVIOHUM CIIOPOBMMA
U3 OMIaTepaJHUX M MY/ITUIATEPATHOT yroBopa. TuM moBopoM ApOUTpaXKHM CYX je y
criopy Generation Ukraine 3ay3e0 CTaB ,,... je U3BeCHO HOTBphEHO [ja MHBECTUTOP MOXKe
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pelaBame MHBECTHIIMOHNUX CIOpOBa jAenyje npyu MebhyHapopnHoj 6anun 3a
OOHOBY M pa3Boj y BammHITOHY Tako IITO ce 3a CBaKM KOHKPETHM CIIOp
00pasyjy apOUTpa>kHU CYyHOBM, a CTPYKTypa MOCTYIIKA 1 U3BPIIEhEe OfTyKa
y LelIVMHM Cy OfIBOjeHM Off HAI[MOHA/THMX 3aKOHA. KOHBeHIMjcKa IpaBuia Cy
HoNybeHa yrpaBHUM U ¢puHaHcujckuM [Tpormmcuma n npaswimma; [Tocmos-
HMKOM O pajiy 3a IOKpeTabe MIpea 1 apOUTpaskHOT nocTynka; [TocnoBan-
KOM 0 pajy 3a crposobeme Mupema u [locmoBHMKOM 0 pafy 3a cipoBobheme
apburpaxxHor nocrynka. Hajuosuje nsmene ICSID IIpaBuna crynune cy Ha
cHary 2006. mpema kojuM je opgpebeno ma Tpeha nmia, koja Hucy crpaHke
y cmopy, MOIy [ja MHTE€PBEHUIIY y MOCTYNKY U IPUCYCTBYjy POUYMILTUMA;
Ia je objaBpuBame ofnyka LleHTpa jaBHO; jadare He3aBUCHOCTU apburapa
Kao U OrpaHNYaBale HaKHaJa Koje MOy HamnaTutu apbutpu u ap. Hap-
nexHocT LleHTpa mpeTnocTap/ba MCIYHEHOCT yC/IOBa y IOITIEfly CTaTyca
CTpaHaKa, HUXOBE CAIIaCHOCTU M TIPUPOJie IPeAMEeTHOr CIIopa, u obyxBaTa
CBaKky NpaBHM criop usMmeby jemHe gprkaBe yroBopHmile (Mnm cacTaBHe 00-
JIaCTH VIV OpTraHa Ap>KaBe IOTIMCHUIIE O KOjMa je Ta ip)KaBa obaBecTuIa
IIeHTap) M Jip)KaB/baHa ApyTe Ip)KaBe YTOBOPHUIE, KOjU je HACTA0 HeIoCpes-
HO U3 MHBECTUIIMjA U 33 KOjU CY C€ CTPaHe y CIOPY MMCMEHO carylacuiie Jia ra
usnecy nper Llenrap.” Crpanka He MOXe jeTHOCTPaHO MOBYhM carmacHoCT o
HagnexxHoctu LenTpa.

LlenTap je HajyIeXXaH 3a pellaBame CIIOpoBa u3Meby mpkaBe Koja je
IMOTIVCHNIIA KOHBEHIMje M CTPaHLa KOjM je Ap>KaB/baHMH Jpyre Ip>KaBe
nornucHute. Ilox fp>xaB/baHNHOM JpKaBe YTOBOpPHUIIE ITOJpasyMeBa ce:

a) cBako U3MYKO JIMIle Koje je OWIO Ap>KaB/baHUH HeKe Ap>KaBe
YTOBOPHMIIE, M3Y3€B Ap>KaBe CTpaHKe y CIOpY, Ha JjaH Kafia Cy ce
CTpaHKe caIylaciie Ja CIOp M3MeCy Ipel MOCpPefHMKe MIu apou-
Tpe, Kao 1 Ha JJaH KaJ je Mo/ba perncTpoBaHa CXOgHO Wi. 28. CT. 3.
W 9. 3, anu He oOyxBaTa JIiIie Koje je WM jeSHOT WX APYTOT Of
oBa 71Ba laHa 61710 Takohe IAp>kaB/bAHMH [Ip)KaBe YTOBOPHMIE KOja
je cTpaHKa y CIiopy; U

0) cBaKO IIpaBHO /uIle KOje je MMajo IPUIIAJHOCT HeKe HAp)KaBe
YTOBOpHMUIIE, 13y3€B [Ip’)KaBe CTPaHKe y CIOPY Ha MIaH Kaja Cy ce
CTpaHKe carnacuie fja CIiop U3Hecy Ipef, IOCpefHIKe U apouTpe,
U CBAKO IIPaBHO JIMIle KOje je TOT laHa MMaJIo Ap>KaB/baHCTBO JIpiKa-

Ia MpUXBaTy HOHYRY ApxaBe Ha apbutpaxy npen VMIICIU]I Ha ocHOBY 6unarepamHor
MHBeCTUIMOHOT yroBopa.He mocToju HymTa y 6mmatepasHoM yroBopy IITO 6M MOITIO
Jla cyrepuIlle Jia MHBECTUTOP MOpPa Ja CBOjy CarlaCHOCT JOCTaBU JUPEKTHO [PXKaBU Y
mpyrauujoj popmu®. Bun. Generation Ukraine v. Ukraine, judgment of 16. September
2003, 10 ICSID reports 240, paragraph 12.2.

2 B. Stern, ,Comments — International Economic Relations and the MAI Dispute Settle-
ment System*, (1999) 16(2) Int’l Arb 118, 127-128.

3 BammHrToncka KoHBeHIMja, 4iI. 25, CT. 1.
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Be YTOBOPHIIIe CTPAHKe y CIIOPY, @ Koje Cy ce CTpaHKe caryacuie fia
360r cTpaHe KOHTPOJIe TPETUPAjy Kao [pKaB/baHNMHA Jpyre Ap>KaBe
HOTIVICHUIIE 33 CBpXe OBe KOHBEHIUje.

ITopen Tora, HENXOAHO je Aa criop Oyfe MpaBHe MPUPOJiE, OFHOCHO Aa
ce TMYe TyMadewa ¥ IpUMeHe ofipefaba yroBopa O CTpaHUM YJIaramuma,
3aKOHa ¥ TOfI3aKOHCKMX akaTa. HapnexxHoct LleHTpa ce Mo)ke 3acHOBa-
TV apOUTPKHUM CIHOPa3yMOM CaJp>KaHMM y yrOBOpY O ynaramy usmeby
Ap>KaBe 1M CTPAHOT yjIarada MM 3ak/bydeHUM IoceOHO msmeby npkaBe n
CTPAHOT yJ/Iaraya; ofpefOoM CaJp>KaHOM Y HAI[IOHATHOM 3aKOHY O CTPaHUM
ynaramyMa KOjoM ce [ipyKaBa yHaIpel ITofBprapa HajyiexkHocty LlenTpa; un
ofipenOoM cafpXKaHOM y [ABOCTPAaHOM WM BUIIeCTpaHoM MebyHapopmHOM
JTOBOPY KOjOM Ce Jip)KaBe YHAmpey TIOJBpraBajy HajiexxHocTH lleHTpa®.
Y mocnepmmwa ABa CIydaja Ap)KaBa NpUCTaje Aa Oyme Ty)KeHa IIpey, OBOM
VHCTUTYLMjOM Off CTpaHe OM/IO KOT IPMBATHOT yjlaraya Ha OCHOBY 3aKOHa
VI 3aK/bYYEHOT U TIOTBPHeHOT CriopasyMa Kojut peryimiie peaMeT cropa.®
Kpaj XX Beka KapaKkTepullle eKCIIaH3¥ja OMIaTepayHUX CiopasyMa Koju caji-
pPKe IpUCTaHaK fpxkaBa wiannia Ha [CSID apburpaxy. Ypkoc ToMe IITO
MHBECTUTOP HUje AY)KaH Jja IPUXBATU apOUTPaXKHy HOHYAY, OMIaTepanHu
VHBECTMLMOHY CIIOpasyMy IIPENCTaB/bajy HajsHA4ajHUjU M3BOP HAIJIEKHO-
ctu ICSID-a, a 6poj MHBECTUIIMOHNX CIIOPOBA Ha OCHOBY ofipeiaba cajpia-
HUX Y JIBOCTPAHMM YTOBOPMMA TIPOTPECUBHO pacTe.” YTOBOPM O 3alITHTH

4 Buyp. BammHrTOHCKa KOHBEHIMja, WI. 25, CT. 1 1 2. Y TeKCTy ce [jaje objalllmberbe TepMUHa
Contracting State. KonBeHIuja He IIOCTaB/ba KpUTEpHjyMe 3a ofpehuBarme npuagHoCcTH
IIPaBHOT JIMLIA,IITO ce 06114HO ypebyje ABOCTpaHNM criopasyMyMa O 3allITUTU MHBECTHULVja
Tj. CLIOpa3yMu cafipyke II0jaM ,MIHBECTHUIja“ alu U 1OjaM ,,IHBECTUTOP U3 APyTe ApXKaBe
yrosopautue®. I[Tpumep, Tokios Tokéles v. Ukraine, ICSID Case No. ARB/02/18.

5  Taxo je mpuspento apyurrBa MNSS B.V i Recupero Credito Acciaio N V mokpenyna
crop npotus Llpue Tope y Be3u ca nnBectuunjaMa MNSS (Montenegro speshlti stils)
u RCA y opuocy Ha JKemesapy Hukmumh ap y creuajy, y ckmagy ca ICSID Joparaum
IpaBWIMMa. 3axTeB je PEerMCTPOBaH Of cTpaHe [eHepanHoOr cekpeTapa 6. meleM6Opa
2012: ICSID Case No.Arb (AF)/12/8. OcHOB 3a IOKpeTame apOUTPaXHOT IOCTYIKA
je 6unarepanun nHBectTunmonn Cropasym usmeby Kpamesune Xomanpmje u Ousiie
CP Jyrocnasuje ox 29. janyapa 2002. Criopasym je ob6asesyjyhu 3a Llpuy Topy kxao geo
6uBme CPJ; KUNSTTRANS Holding GMBH i Kunstrans d.o.o Beorpap mopxenu cy
3aXTeB 3a IIOKpeTambe MOCTYIIKa IpoTuB Pemy6muke Cpbuje y ckamy ca BalmHIToHCKOM
KoHBeHIIMjoM ¥ VHcTurynumonanauM mnpasunuma ICSID-a. OcHoB 3a mokpeTame
apbutpaxHor mocrynka je Cropasym musmehy CPJ] u Brmame Pemybnuke Ayctpuje o
y3ajaMHOM IOACTHLAKY U 3aIUTUTH ynarama of 12. okrobpa 2001. ®upma Kunstrans
ce 6aBM CKIaMINTeHEM CIMKa U mped MehyHapongHOM ap6uTpakoM Ha MMe U3ryO/beHe
mo6utu ox Cpbuje moTpaxyje HEKOMMKO MIIVOHA €BpA.

6  Maja CranusykoBuh, ,Ap6urpaxa nsmeby apxaBe 1 yarada Ha OCHOBY ABOCTPAHUX
criopasyma o samtuty U yHanpebewy ymarama“, 360pHuk pagoea ioceehen Hpog.
Muogpaiy Tpajkosuhy (ypesaux Mupxko Bacumesnh), Beorpap, 2006, 514.

7 M. Stevens, ICSID and Bilateral Investment Treaties, IBA Sektion on Business Law, Ar-
bitration and ADR, june 2001, 37; A. Broches,The Convention on the Settlemnt of In-
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uHBecTUIMja Hajuemhe mnpensubajy mokperame apOUTPaXKHOT MOCTYIIKA
Ha ocHoBy JomyHckux mpaBwiaa ICSID (Additional Facility Rules) wak u
KaJla jefHa off [iBe ip)KaBe HUje yrOoBOpHMUIA BalmMHrTOHCKE KOHBeHque.8
Hekonmko BuIeCTpaHMX yroBopa cafipke ofpendy o pellaBamy CIIOpOBa
usmeby crpaHor mHBecTMTOpa U Ap>kaBe gomahuHa, meby kojuma je cro-
pasym NAFTA (North American Free Trade Agreement-CeBepHoaMepuuku
criopaszym o cnobonuoj rprounn— CAJl, Kanaga, Mekcuko) us 1993, npo-
TOKON 13 byeHoc Ampeca o yHanpehemwy 1 3amTuty ynarama ynytap Mep-
Kocypa (Jy>)kKHOaMepu4Ky TPrOBUMHCKM OJIOK-3ajeSHMYKO TPXXMIUTe u3Mehy
AprenTnne, bpaswia, ITaparsaja n Ypyrsaja) u 3emMa/ba Koje HIUCY WIAHUIIE
Mepxocypa, y okBUpy yroBopa u3 AcyHcuoHa u3 1991; Yrosop o Ilosemu o
enepruju (Energy Charter Treaty) n3 1995.

[Mocrynax npen ICSID ap6urpakxoMm moppasyMeBa IOCTOjarbe IYHO-
Ba)KHOT apOUTPaXKHOT CIIOPa3yMa, KOji Ce YHEKOIVIKO Pa3/IMKyje Off KIacud-
HOT ap6UTPaXKHOT CIIOpasyMa Kajia Cy 7leo JBOCTpaHor yrosopa.” Hamwe,
BammHrroncka koHBeHIMja npensuba fa ce CropoBy MOTy pelaBaTyl IyTeM
MehyHaponHe KoHUMIMjanvje (MUpemeM, IOCPeOBalkbeM) WM IIyTeM ap-
6urpaxe ITomohno Temo IJeHTpa HmocTyma ca IybeM fia O/AKIIa ITOCTYIIAK
apOUTpPaXHOT pelllaBarba CIIOPOBA, NpMMewYjyhu comcTBeHa apOuTpaxkHa
npaBwIa. ApOuTpakHa KIay3y/a o pelllaBamy CIOpPOBa MMa IIPaBHO /1ejCTBO
CaMo aKo je IPeTXORHO ofobpeHa of cTpaHe [eHepanHor cekperapa ICSID.
ApbuTpaxka je y mpaBoM CMUCTTY peuy [ieJIOKaaM30BaHa U MHTepHAI[VIOHAI-
Ha, OJHOCHO He IOTHAafia IOJl IPOLECHY KOHTPOIYy HEKOT HAaIlMOHA/JIHOT 3a-
KOHOJIaBCTBa.

Y mocTynKy KOHUMIMjalyje, 3aXTeB 3a IIOCPENOBAEM Tj. MUPEHEM
Tpeba Ja cafip)Ku MOfaTKe O IPeAMeTy CIIOpa, O CTPaHKaMa M HUXOB IIPH-
CTaHAK Ha IIOCPEMIOBaibe, CXOJHO MpaBUNIMMA O IIOKpeTamy IIOCTYIKa
IocpefioBama 1 apouTpaxe. [eHepasHM cekpeTap MMa JyXHOCT Ja CTPaHKe
ofiMax 06aBeCTU O M3BPIIEHO] PETMCTPALIM)I WV O OfOMjamby perucrpanuje
nopueror 3axTesa.'’ Komucuja 3a mocpenoBarme cacToju ce off jeHOT W
HemapHor Opoja IOCpeHNKA, IMEHOBAaHNX Ha TeMeJby CIIopasyMa CTpaHa-

vestment Disputes Between States and Nationals of Other States,136; RCADI, 1972, 389.
Orn yxymHor 6poja crydajeBa peuraBanux npeg ICSID weTBpTuHa ormaga Ha VicTouny
Espony n Cpenmwy Asnjy, 24% Ha Jy>xay Amepuky, a 7% Ha 3anaguy Espony. Hajsumre
apburpaxkHux croposa y okupy ICSID BesaHo je 3a HadTy, IZIMH U PYHapCTBO,
3aTUM 3a €HepreTcku cekTop 17% m ppyre unpyctpuje 12%. Hajsuie permcrpoBaHmux
ap6urpaka nma Aprerruma (153).

Hup. 4. 24 Mogen Bilateral Investments Treaties SAD u un. 1120 NAFTA.

Hup. Asian Agricultural Products Ltd. w. Republic of Sri Lanka, ICSID Case No. Arb/87/3
award 27 June 1990.

10 MexaHu3aM HpPETXOQHOT pellaBara CIOPOBAa NPUMEIVBAH je ¥ Y BeMKUM Mehy-
HApOJHVIM VHBECTUMLMOHMM IIOCTOBMMA VM ApaH’KMaHMMa, KakBa je Oua msrpapma
TyHena ycnop JlamaHma.
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ka. [TocTymak nmocpefjoBama ce BOAM y CKIafly ca ofpend6ama Konsennuje u
[IpaBunHuKa 0 MOCpenOBatby, YKOMMKO Ce CTPAHKe HUCY Apyradije Copasy-
Mmerne. Kommcnja nma sajarak fa ueHTHdNKYyje ¥ pasjacHM CIIOpHA INTamba
nsMel)y cTpaHaka y crmopy, y3 HacTojame fla CTpaHKe IIOCTUTHY CIIOPa3yM
M O TOME CacTaB/ba M3BEIUTAj. YKOIMKO CTPaHKE He MOCTUTHY CIOPasyM
KOMIICHja 3aK/bydyje IIOCTYIaK IOCPeloBalba M KOHCTATYje Ja CTPaHKa Huje
y4YeCTBOBaJIa y MOCTYIIKY IIOCPeNOBatba UM JIa CTPAHKE HUCY MMOCTUIJIE CIIO-

pasym.
2. ICSID ap6utpaxa

Csaka [jp)xaBa MOTIVCHNUIIA VIV AP)KaB/baHMH MOTIVCHNIIE Baryar-
TOHCKe KOHBEHIJje MOXKe [ja IIOKpeHe apOUTPpaXKH! NOCTYIaK, yinyhupameM
HICAHOT 3axTeBa leHepamHOM cekperapy lleHTpa Koju Ipemuc [OCTaB/ba
npyroj crpanmn.'! Ap6urpaxmn cyn mpu ICSID o6pasyje ce y Hajkpahem
moryheM poky mocre perucrparnuje TY>KOEHOT 3axTeBa, a CacTOju ce Of
jemHOTr apbuTpa WM HemapHOr Opoja apbutpa koju ce oapebyje crmopasy-
MOM CTpaHaKa. YKOJIMKO Cy CTpaHKe IPOIYCTHIE [a IHOCTUTHY [OTOBOP O
Opojy apbuTpa u HaYMHY MMEHOBaba ApOUTPAKHYU CYJ UMHe TpK apOuTpa,
ozpebeHnx o cTpaHe cTpaHaka y cropy, fok tpeher ogpebyjy cTpanke cro-
pasyMHO. ApOUTpaXXKHN IIOCTYIIAK Ce BOAMU carnacHo ofpenbdama Konsenije
¥ aKO Ce CTpaHKe HUCY Apyradnje cropasyMere, npema IIpaBuiHuxy o apbm-
TpaXu. Y TOKy apOuTpaKHOT OCTIyKa CyA Huje oBnainheH fa uspude mpu-
BpeMeHe Mepe, OCUM aKO TO 3aXTeBajy OKOMTHOCTU KOHKPETHOT CIIOpa Y KOM
CIy4ajy apOuUTparka MOXKe ATy IPelOPyKy 3a HBUXOBO Ipefy3uMame pafu
3alTUTe [IpaBa CTPaHaKa HaJIeKHOM IP)KaBHOM OpraHy. ApOUTpaXkHU CYT
IOHOCH OTyKY BehmHOM I71acoBa CBOjMX YIAHOBA TAKO LITO je CBAKM WIAH
cyna oB/alheH Aa IpUIOKN apOUTPaXKHO]j OTYLM ITOCEOHO MUIIJbEHbE, He-
3aBJCHO Of TOTa [ia /M ce caaxe ca BehynHOM, y3 06aBesHO 06pasoxerme 0
HecJIaramy. [eHepanmHu cekpeTap 1Ma JY)KHOCT Ja CTpaHKama, 6e3 of1arama,
JIOCTaBY OBEPEHe MpeIyce apOUTpasKHe OfIyKe.

BammHrToHcka KOHBeHIMja npeaBuba ga cBaka CTpaHa MOXKe fa 3a-
TPaXM TyMauele apOUTpakHe OJIyKe IOHOIICHEM 3axTeBa leHepai-
HoM cekperapy LleHTpa. ¥ ToM crydajy apburpaxka Koja je JOHena OIIyKy,
JWIN HOBa apOuTpaxka, MMa MOTyhHOCT Ja OFJIOKM U3BpIIeHe OIIYKe IO

pelllaBara 10 3aXTeBy 3a TyMademem. >

Ynopeno ca tum, Konsenuuja npensuba n MoryhHocT KoHTpOIe ap-
OUTpaKHOT pelllaBama CIOpa Kao M IpaBHA CPECTBA KOja CTPAaHKa MOXe

11  Cpbuja je momoxuna MHCTpyMeHTe parudukanyuje BammHrroHcke KoHBeHIMje 9. Maja
2007. Buure mojataka ZOCTYIHO Ha apgpecu: www.worldbank.org.

12 Bup. un. 50 Konsenuuje.
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[a YCTU4e MPOTUB apOUTpaXKHe OITyKe, ONHOCHO 3axiiles 3a pPesusujy og-
JlyKe U 3axiileé 3a HoHUWIA] 0gnyke. Y Cladajy IPOMEmEHNX OKOTHOCTH Tj.
OTKpUBamba HOBE/VIX YMIbEHNUIIA KOje CYIITUHCKY YTUYY Ha OJTYKY, CTPaHKe
MOTY 3aXTeBaTy PeBU3Njy apOUTpakHe OJJIyKe, O YeMy pellaBa apOuTpaxka
KOja je OIIyKY OHea 1Iu HOBOOOpasoBaHy apOuTpakHu cya. [Jok He ofry-
9J 110 3aXTEBY 3a PEBMU3NjOM apOUTPaXKHU CYJ, MOXKe OIJIOKUTU M3BPIICHE
apOuUTpaKHe OJTyKe.

CBaka CTpaHa y apOUTpPaXHOM CIIOPy MOXe Ja IIOfHece 3aXTeB 3a
HOHMINTA] apbuTpaxkHe ognyke [eHepanHoMm cekperapy llenTpa. 3axTeB ce
nopgHocu u3 jenHor un Buie KonBenuujom npensubennx pasmora: Hermpa-
BIJIHOT KOHCTUTYUCambha apOUTPaKHOT Cyfla; HECABECHOT ITOHAIIAKka je[HOT
YIaHa cyfa (Kao LITO je OKOHOCT jja je 6uo mopmuhen); OuTHUX moBpena
IpaBWIa IOCTYIIKa; HEJOCTaTKa OOpasjIoXema OFHOCHO oObjalllmbera Oc-
HOBa Ha KojuMa ce TeMe/bM ofayka. ITocre mpujema 3axTeBa 3a IOHMUIITA]
apOuTpakHe OIyKe IpefiCefHNK ATMMUHICTPATUBHOT CaBeTa je My>KaH fAa
obpasyje ad hoc op6op op Tpu wiaHa ca mucTe apburapa. Ogbop Moxe na
HOHMIUTY apOUTPAXHY OMIYKY y LieIMHM WIN AeMTVMMUYHO, U3 Pasjiora Ha-
BeJleHMX Y 3aXTeBy M ofpeheHNX KOHBeHLMjoM. YKOIMKO Ofyka Oyme mo-
HUIITEHA CBaKa CTPAaHKa y CIIOPY MMa MOryhHOCT fia IIOHOBO HOKpeHe CIIop
Hpef HOBUM apObuTpakHuM cyfgoM koju he ce popmupatn y mpepgsubenom
nocTynky.!

CrpaHke nMajy 06aBesy fja ce IOBMHY]jy apOMTpPa)kKHOj OJLTYIIN, U3y3eB
aKo je M3BpIIIeme 06yCTaB/beHO Ha OCHOBY KoHBeHImje.'* Ce apkaBe wra-
HIIle BauMHITOHCKe KOHBEHIMje Ay KHE CY [ja IPU3Hajy 06aBe3HOCT OfTy-
Ka JOHeTUX Ha OCHOBY KOHBEHIMjCKVX ofpenaba u ma obe3bene M3BpLICHe
HOBuUaHUX obaBe3a oxpebennx apburpaxxHom omrykoM. CTpaHka Koja IOfi-
HOCH 3aXTeB 3a IIPM3HAbE 1 U3BPIICHE OTyKe Ha TePUTOPUjU Jp>KaBe IOT-
MIICHMLIE [Y>KHA je Jla JOCTaB) HAMIIKHOM CYAY WIN IPYTOM OPTaHy Iperc
of/IyKe Kojy je oBepuo Ienepanuu cexpetap LlenTpa. VIsBpiuemwe ce cipoBo-
iU TIO MIPaBM/IMMA O IIPMHYAHOM M3BpIIeHY Koja BaXke y ApXKaBM Ha 4ujoj ce
TEPUTOPUjU TPAKU U3BPIIEIHE.

BammHITOHCKOM KOHBEHIMjOM je CTBOP€EHA je[MHCTBEHA CIIeLja N30~
BaHa MHCTUTYIMOHA/THA apbuTpaxka'® 3a pemraBame copoBa MPOM3ANIIAX
13 PasTUUNTUX O6/IMKA MHBECTUIMOHNX yrmarama.!” Mehynaponuu Ilenrap

13 Bug. un. 52 Konsennyje.
14  Bug. un. 53 Konsennyje.
15  Bup. un. 54 Konsernuuje.

16  Aleksandar Goldstajn, Sini$a Triva, Medunarodna trgovacka arbitraza, Naucna knjiga,
Zagreb, 1987, 365-405.

17 VIHTepecaHTHy ofpendy y ToM morieny cappxu Pymapckm sakoH Caypujcke Apabuje
koju mpenBuba pelraBame cropa KOHIleCMOHapa M KolefeHTa npep Board of Con-
cession Appeals a jemuHyM HauMH fla ce M36erHe HAJJIOKHOCT OBOT Tea 3a pelllaBame
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3a pelllaBame MHBECTUIMOHNUX CIIOpoBa u3Mehy ap>kase u rpabana apyrux
ApKaBa, y3 Apburpaxuu cyn Mehynaponue Tprosuscke kxomope y ITapu-
3y, TI0 CBOjM KapaKTepPUCTUKaMa IpeCcTaBba MehyHapoaHy TproBayky ap-
6UTpaxKy y IpaBOM CMUCITY Te ped, HacynmpoT BehumHm apbutpaska Koje ce
MOTY OKapaKTepucaTu Kao HaumoHanHe. CyfoBM 3eM/be y KOjOj je CefuIuTe
ap6UTpaKe HeMajy HUKAKBY CyNepBU3OPCKY yrory.!

a) Ilpumena mattiepujantoi ipasa iipeg ICSID apbuitipascom

MebyHapogun kapakTep MHBECTMI[MOHMX yjIaramba MOXKe ce CMa-
TpaTM CIOHOM KOja IIOBe3yje LEeVMHY 4YMIbeHULA KOjeé YK/bydyjy BMUIIE
IpaBHMX INOpefaKa C jefHe CTpaHe ¥ IleMMHe IMpPaBHMUX HOPMM Koje Tpeba
onpenutu ¢ apyre crpade. OBa KOHIJeNIMja BOAY 10 IIpUMeHe MeXaHM3Ma
MelyHapomHOr mpuBaTHOT IpaBa KOje O3Ha4aBa MEPOJABHO HAI[VIOHAIHO
IpaBo 3a peanusanujy ynarama. C gpyre cTpaHe MebhyHapomHu kapakrep
MHBECTUIIMja MOXKe Cé CMaTPATy CBElOYaHCTBOM IbeHe NPUIIAJHOCTU TPAHC-
HaIlYIOHa/IHOM NIPaBHOM IIOPETKY, KOji IIOCTOj! 33jefHO ca NMpUHYy/aMa Ipo-
M3AlIIMM U3 YHYTpalLlbIUX IPAaBHUX IIOpefiaKa 4Mje pas/iuKe HacTOj! Ja Io-
CTelleHo arcopoyje.

ICSID ap6urpaxa je He3aBUCHA Ofj HAIVIOHAJHUX IIPABHUX CUCTe-
Ma LITO je jefHa Ofi IeHMX HajBOXHUjUX KapaKTepucrtuka. HesaBucHocr je
obesbebhena jacHUM mpaBWIMMa IOCTYIIKa, HeMoryhHouihy crpaHor mHBe-
CTUTOpA Jia KOPUCTH ,,foMahe IpaBHe IyTeBe" YKOMKO IIOCTOjJ TYHOBA)KHA
CaI/lIacHOCT 3a pemraBame cropa npef ICSID LleHTpoM, cBOjCTBOM KOHa4HO-
ctu opnyke ICSID apburpaxe, 3a0Kpy>KeHUM IIPaBHUM OKBYPOM KOju Kpe-
upa mehyHapopHo mpaso.

BammHrroncka konBeHiyja npexsuba tpu kpurepujyma oppehusama
MepOJjaBHOT MaTepyjaaHOr IIpaBa:

- IpaBHa IIpaBUIa yTBpheHa cropasyMoM CTpaHaxa,

— Y OfICYCTBY cropasyma CTpaHakKa IIpMMembyje ce IpaBo Jp)KaBe
nomahnHa, ykpydyjyhu u meHa mpaBuiaa o cykoOy 3akoHa (Komm-
3110He HOpPMe) Kao M pe/leBaHTHA IIpaBMIa MEPOJABHOT IPaBa;

— pellaBame VHBECTUIIMOHOT CIIOpa y CKIajy ca NPUHLMIIOM ex
aequo et bono y ciydajy ma cy crpaHe uspnmuurto osnaactuae ICSID
apOuTpaxy fa ofIydyje Ha OBaKaB HA4YMH.

KOHIIECMOHOT CIIOpa jeCTe YroBOpHa Kjay3yjaa O HaJJIEXKHOCTU LIeHTpa 3a pellaBame
VHBECTUIIVIOHOT CIIOpa.

18 Tamo Kuexesuh, Bnagumup IlaBuh, Apbuitipasca u AP, IlpaBHu dakynTeT YHUBep-
suteta y beorpany, 2009, 109.

19 T Kuexesuh, B. ITasuh, 28.
20  Bugp. un. 42 Konsennyuje.
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ITopen Tora, Kousennuja yrephyje xujepapxujy y npuMeHn KpUTepu-
jyMa 3a 1360p MepOJaBHOT IIpaBa Ha M3PWYNT ¥ HEBOCMUC/IEH HauynH. Cu-
cteMm ofipehuBama MepofjaBHOT IIpaBa MO/MAa3K Of CIIOpasyMa CTpaHaKa am
npeacTaB/ba ¥ BOAUY apOUTpUMa y IOCTYNKy ofipebuBama MarepujamHor
npaBa Koje Tpeba NPUMEHMTM y CIy4ajy fja Cy CTpaHKe IPOIyCTuIe Ja
u3BplIe M300p MepOfaBHOI IIpaBa, TaKo WITO ymyhyje Ha MpuMeHy mpaBa
IpKaBe TpMjeMa 3ajefHo ca mpaBuauMa Mebynaponsor npasa. CarmacHoCT
cTpaHa 0 1360py MepOfjaBHOT IIpaBa Mo)ke ymyhuBaTi Ha IpuMeHy IpaBa
IpKaBe Ipujema; mpaBa Tpehe gpxaBe; MelyHapogHo nmpaBo; KOMOMHAIM]Y
IPaBHUX IPaBM/Ia IOPEK/IOM U3 Pa3IMYNUTUX IIPAaBHUX CUCTEMA; TPaBHA ITpa-
BIJIa KpEMpPaHa Off CTpaHe CaMMX CTpaHaka. Jlakje, CTpaHe MHBECTUIMIOHOT
criopa nMajy MoryhHoCT fa Kao MepofjaBHO 13abepy IpaBo 3eM/be IpujeMa,
3aTuM 1paBo Tpehe sem/be MM YHyTpallbe PaBo. Y CKIafy ca KOMM3MO-
HMM TIPMHIUIIOM ayTOHOMMje BO/be CTPaHa, IPaBO CTpaHa ja u3abepy Me-
pomaBHo npaso npen ICSID meHTpoM yK/bydyje M MOTYRHOCT /ja OTKaxy
Taj M360p U JIa Ce ONpeieNe 3a IPUMEHY HEKOT JPYTOT MepOflaBHOT TIpaBa.”!
Cnobopa cTpaHa y n360py MepoiaBHOT IIpaBa je OrpaHI4YeHa, YKOIMKO je U3-
6op onpebhenor mpaBa uMao 3a uwsb usberaBamwe npasuiaa ogpeheHor mpas-
HOT CHCTeMa M YKOJIMKO jé OHO Y CYHpPOTHOCTM ca MehyHapomHuM jaBHUM
noperkoM nm foMahum jaBHuM nopetkoMm. IleHTap npeBacxomHO BoaM pa-
4yHa 0 1360py MepOIaBHOT IIpaBa y MepM y KOjoj je OHO Y CYIIPOTHOCTH ca
MeDhyHapOIHUM jaBHUM ITOPETKOM.

Y opcycTBy cmopasyma crpaHaka mpsa omuuja ICSID apburpaxe
jecte mpuMeHa IpaBa 3eM/be IIpyjeMa MHBEeCTUIIMOHMX y/larama yK/byayjyhu
U HheHe KOMu3uoHe HopMe. JIOKanmHO IpaBo je OHO ca KOjUM MHBeCTUIuje
OCTBapyjy HajTelllby Be3y, MMajyhu y BUAY U3MeHe Koje MOTy ja IopeMe-
Te YTOBOPHY PAaBHOTEXY Te je HOPMA/HO Jia ce yTOBOP M3jaCHU O yTUIAjy
M3MeeHNX IpOoINca Ha IpaBa u obaBese cTpaHa. Hamme, npxaBa u MH-
BECTUTOP y YTOBOPY MOTY Jla YHeCy CTaOWIM3AIMOHY K/Iay3yly KOjoM ce
yTBpDhyje na ce ompende yHyTpalImer IpaBa MMajy CXBaTUTH IIpeMa BIUXOBO]
CafIpXXVMHM y TPEHYTKY 3aK/bydema yropopa. Ocum rora, ICSID apburpa-
’Ka HeMa IIPaBO Jla Ce OIVIacy HEeHAJIeKHOM YKOMMKO He MocToje momahe
HOPMe y OJHOCY Ha perynmcame KOHKPeTHOT acleKTa MHBecTunyje, seh ce

21 Taxo je y cmopy NOBOZOM cIopasyMa uTanujaHcke KommnaHuje B&B u Brmase Konra
0 MSIpaiBM M eKCIUIoaTanuju (abpuke 3a MPOUSBOAHY IUIACTUYHUX 6OId TOKOM
IOCTYIKA JOIIIO O crmopasdyMma cTpaHaka fa VILJCU]L apburpaxka MOXXe OmIydmMBaTH
ex aequo et bono 1 Iopey; Tora IITO je YroBOP Cafp>Kao K/Iay3yay O MepOJABHOM IIPaBy.
(B&B v. Kongo, 21 1. L.M, 740, 748-750, 1982) Ilonamu Ha cajtry www.worldbank.org/
ICSID.

22 Hirsch, Morche, The Arbitration Mechanism of the International Centre for the Settlement
of Investment Disputes, Martinus Nijhoff Publichers, 1993,126; Gus van Harten, Invest-
ment Treaty Arbitration and Public Law, Oxford, 2006, 252-185.
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oCama Ha IPUMeHy pelleBaHTHMX TIpaBuia MehyHapoasor mpasa.”> Criopa-
3yM Ap>KaBe 1 MHBECTUTOPA [Ie0 je IIpoljeca MHTePHALMOHAIN3ALlje YIIPaBo
KpO3 InpuMeHy MelyHapogHUX NpaBWIa ¥ IPYUHIINIIA.

ICSID Ilenrap je opmamtheH ma opnydyje ex aequo et bono u ma crop
npecybyje Ha HadenuMa mpapjie ¥ IPaBUYHOCTH, Te Ce He MOCTaB/bajy Ipa-
HMIe Y 1300py HMpaBWIa 3a CIIOp y IUTamwy. Y CKIafly ca TUM, HEOIXORHO je
fla apOuTpy 6a3upajy oiIyKy Ha O0jeKTVBHVM U PAIVIOHATHUM Pa3/Io3nMa
mTO 611 CTpaHKaMa 06e36eI1I0 CUTYPHOCT ¥ MPAaBUYHOCT pemera.>t

3. MepogaBHO IpaBo 32 MHBECTUIIMIOHE CIOPOBE

BammHITOHCKa KOHBEHIMja IpU3Haje IpaBO u360pa MepOJaBHOT
npaBa y mpakcu MehyHapopHux apburpaxka Te CTpaHKe MOry musabparyu
Kao MepofaBHO NpaBo AomahyHa, mpaBo Heke Tpehe mp)kaBe any U IpaBo
CTpaHOr yyiaraya umm lex mercatoria, onmre npuHIuIe MehyHnapogHor mpa-
Ba 1 ci. IIpuMeHOM KONMM3KMOHE ayTOHOMMje BO/b€ CTPAaHKE MOIY [a Oofpefe
MepofaBHO IIpaBo 3a Mebyco6Ha mpaBa u o6aBese, ¢ TMM IITO je U360p y
3HA4ajHO] MepyU OrpaHMYeH MMajyhm y BUAy [ja Cy YHYTpaIlby IPOIUCU O
MHBECTUIIMjaMa jaBHOIIpaBHM Iponycyu. To Oy 3Ha4M/IoO #a CTpaHKe HeMajy
MoryhHOCT f1a 1360pOM MepofaBHOT IpaBa UCK/by4e IPUMEHY MMIePaTyB-
HUX OffpefiOM M HOpMe jaBHOI IOpeTKa 3eM/be. Y HOKTPUHU M IIOCTIOBHO]
IpaKCK IIOCTOje CYNPOCTaB/beHM CTABOBM O INUTalby IpMMeHe MepofaB-
HOT IIpaBa Ha cTpaHe mHBectunuje. Ilo jemHOM, KOju monasyu of mpumara
MelyHapomHOr HaJ YHYTpalIbUM IPAaBOM, Ha MHBECTUIIVIOHYM OHOC YBEK
Tpeba mpumeHUTH MehyHapORHO MpaBo, AOK APYro CTAHOBUILITE HO/MIA3Y Of
TOra Jja Kpo3 CTpaHe MHBEeCTUIMje [p)KaBa He MOXKe OTPAaHMUYUTM BpLIee
CBOjMX CYBEpEHNX IIpaBa, Te je YBeK MepOflaBHO IIPaBo Ap>kaBe goMahnHa.

Teopuja o mpumeHu MehyHapogHOT ImpaBa TeXXM MHTEPHALMOHA/IN3a-
IVj/ MHBECTMIMOHUX y/larama M IOABIAYM UXOB MebhyHapopmHOIpaBHU
3Ha4aj. [Ipucranuiie oBe Teopuje momase of TOra fia je ped O jaBHOIPaBHUM
yroopuma y cmucity MebhyHapogHor mpasa, 003MpoM fAa Cy IpUBAaTHU
MHBECTUTOPU IOTIIYHO CIIOCOOHM fa Oymy Hocuouny mpaBa um obaBesa y
MebyHapopHOj 3aje,uHMuM.25 VIHBecTuTOp je paBHOIpaBaH Cy0jeKT IpaB-
HOT OJTHOCA Ca JIP)KABOM, ITa ce QYHKITMOHATHO 1 MpeTBapa y mpxkasy.”® Us
TUX pasjiora Tparame 3a HOBMM MEPOfIaBHMM IIPaBHUM IIOPETKOM je He-

23 Bugp. un. 42 Konsennyje.

24  Taxo je y cmy4ajy Atlantic Triton ICSID ap6utparca 6una opnamheHa fia omiydyje ex de-
quo et bono 11 CBOjOM OIIyKOM HORENIA KOMIIEH3aLjy MHBECTUTOPY, OUTHO Mamy Of
3axrteBaHe. Buj. Atlantic Triton v. Guinea,115 Journal du Droit International 1981-1988.

25 Jesup P.C, A Modern Law of Nations, New York, 1948, 139-141; Jesup P.C., Transnacional
Law, New York, 1956, 13.

26  Zemanek K, Das Vertragsrecht der Internationalen Organisationen,Wien, 1957, 21.
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oTpe6HO, nMajyhu y BuAy /ja OCHOBHM €eMeHTV MHBECTUIMOHOT OfHOCa
IPECTaB/bajy MCTOBPEMEHO ejleMeHTe Mel)yHapomHOr IpaBHOT IIOpeTKa.
MebhyHnapogHo mIpaBoO je HOBO/BHO IIOJECHO Ja IOCTaBM OKBMpPE IIPABHOT
OffHOCA Jp>KaBe ¥ CTPAHOT MHBECTUTOPA, a jefuHN m3yserak he mocrojaTu
aKo ce lex contractus M3pMYNTO 1O3MBA HA YHyTpallllbe IIPABO Ap>KaBe yro-
BOPHUIIE, WM HEKO [PYro HAI[MOHA/IHO IIPAaBO y KOM CIy4ajy 6u ce mpaBa
u obaBese TyMaduje IO YHyTpalllbeM IpaBy Win gpyrom mpasy.”’ ITpakca
CBeflouM O MpUXBATamby OBe KOHIemuuje ogpehuBama MepofaBHOr mpaBa y
jemHOM 6pojy yrosopa koju mpensubajy mpumeny mehyrapogmor mpasa.?®
Y3umarbe y 063up peliera Hajperpe3eHTaTUBHI /X HAI[OHATHUX IIPaBa Off
cTpaHe MebhyHapopHUX apbuTpaxka Huje IpefAMeT AMUCKYCHuje, ¥ HOoper Mpu-
CyTHe TeXie MehyHapopHux apburapa Koju jolle mo3Hajy gomahe mpaBo
fia IpUMelbYjy caMo Hbherosa ommura Hadena. Kao mrycrparmja 6u ce sarmpaso
MOIJIO y3€TH pellierbe Koja 61 IIpelcTaB/bajio CaBpeMeHY Bep3ijy IIpecyfe f0-
HeTe y CTaBHOM Ciy4ajy menka A6y Jabuja (Abu Dhabia) y xojoj je apourap
T0jeaMHall, IOLITO je CMaTpao fia je IOKaTHO IPaBO CyBUIIE HePa3BMjeHO Aa
Ou ympaB/bazo TaKo CJIOKEHOM OIlepalllfjoM Kao IITO je HaTHA KOHIecuja
VICTO OJCTPaHMO, KA0 MEPOJABHO, U IIPUMEHNO OIIILITA [IPAaBHA Hadesa.

Y KIacCMYHUM MHBECTHUIMOHMM YTOBOPMMA Ce PETKO Hajlase ,IHTepec-
HTHe“ KjIay3yJie O MepoJaBHOM IIpaBy Koja OM ce I03MBaja Ha OILITA IPaB-
Ha HavesIa WIM 3ajeJHIYKA Haye/la BUIIE HALMOHA/IHYX IIPaBa, IITO je C/Iy4aj
ca IpyrMM NocnoBuMa MehyHapopHe TproBuHe. YToBOp O U3TPafilbyi TyHeNIa
ucnog Jla MaHma cafipXao je K/Iays3yly Koja ce IO3JBa Ha OIIITa Hadena
3ajeHMYKA eHIJIECKOM ¥ (paHIyCKOM IIpaBy, aly OHA Hije IpelcTaB/baja
M3y3eTak of IpaBuIa Beh caMo HacTaBak IpyMeHe CHCTeMa JBOCTPYKOT KO-
JI0CeKa KOju IIPO>KMMa OBY OIeEpalNjy Of CaMor IOYeTKa.

Y MebhyHaponHOj 3aKOHOJABHOj U ITOCTIOBHOj MHBECTUIVIOHOj IIPAKCH
vemrhe je Ka0 MepOJABHO IPaBO IPUMEHUBAHO HAILMOHATHO mpaBo. IIpo-
IIC O CYKOOY 3aKOHa ce CacTojUl y TOMe Jja MHBEeCTUIVIOHM OfJHOC BeXe 3a
IIpaBO 3eM/be Ca KOjOM OCTBapyje HajTemmwmy Be3y. C gpyre cTpaHe YTUIIAj

27  Verdross A., ,Die Sicherung von auslandchen Privatrechten aus Abkomen zur wirt
shhaftlichen Entwickleng mit Schiedsklauseln®, Zeitschrift fur Auslandisches Offentliches
Recht und Volkerrecht, Band 18/1957, 635-651.

28 IIpumep, yrosop usmehy NIOC (nacionalna petrolejska kompanija Irana) sa ERAP-SO-
FIRAN i CONOCO (Continental Oil Co.) iz 1969. VI3 apburpakHe npakce, cIop y Kojem
je MehyHapogHOM IIpaBy AaT IpMMeT Y ONHOCY Ha HAI[MOHAIHO mpaBo: Texaco Overseas
Petroleum Co. And California Asiatic Oil Co. u Libije. ApbuTpaxkan cyg je 3aK/bydno
ma Bmaga J/Iubuje Huje MMaja IpaBO fa IMPEKPIIN YTOBOPHe 0baBe3e IpeMa CTPAHOM
MHBECTUTOPY, 63 063Mpa MTO Cy EKPETOM HAIL[OHA/MIM30BaHa CBa MPaBa, MHTEPECH U
B/IACHUIITBO IETPO/IejcKMX KommaHuje. OBO U3 passnora IuTo yropop Brmage /Inbuje un
CTpaHOT MHBECTUTOPA HIje IOABPTHYT UCK/bYYMBO NTUOMjCKOM YHYTPAIIEM IIPaBY jep
je yroop MehyHaponHa 06aBesa M3BpIleHa Ha OCHOBY MehyHapopHOr IpaBa.

29  Petroleum Development (Trucial Coast) Ltd. v. Sheik Abu Dhabi, presuda od 28. 8. 1951.
od strane Lorda Asquita of Bishopstona, ICLQ 1952, 247.
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MecTa peanusallje Tj. U3BpIlekha je TaKaB Jja ce YTOBOPY O MHBECTULIVIOHOM
ynaramy, moucrosehyje ca mocmoBameM HeKpeTHMHAMa Ha Koje ce YHUBep-
3aJIHO NIpMMembYje lex rei sitae. Y BaHYTOBOPHOM CIIOpPY KOjU Ce 3aCHVBA Ha
3aXTeBy 3a HaKHaJly IITeTe yC/lef, eKCIpOoIpujalyje U JPYTUX aKara fp>KaBe
KOjyMa Ce HaIJIalllaBajy IpaBa CTPAHOT ylaradya Tpe6a MpUMEHUTHU KOMU3MU-
OHe HOpMe KOje Ce OJHOCe Ha BaHYTOBOPHY OATOBOPHOCT 3a LITETY a OHe
he yob6uuajeno joBecTy 10 IpyMeHe HAIVIOHATHOT IIpaBa Ap>KaBe IpyjeMa.
ITpnmena momaher mpaBa je HeCyMBUBO HajaJleKBaTHUja 3a YyTOBOP O CTpa-
HJM yJIaTamlMa, I0ceOHO Kaja je yroBop moTBpheH Kpo3 3aKOHCKy Ipolje-
AYPYy OFHOCHO Kafia IIOCTOjy Moce6aH HaLMOHAHM Ipomuc. TakaB yroBop
TIIOCTaje Jleo YHyTpallllber IIpaBa U IpefcTaBiba lex specialis y ogHOCY Ha fpy-
re momahe saxone.’® Yropapame HaIMOHATHOT TpaBa OMPAB/IAHO je Y CTyuajy
KaJla caM y/jarad M3pasyu CIIPeMHOCT [ja ce IOTYMHM IIPaBHOM CHUCTEMY, Ha
OCHOBY COIICTBEHE IpOlieHe MHBECTUIVIOHE K/IMMe U CUTYPHOCTM CBOjUX
MHBECTULIMja.

Kop MebhyHapopguux mHBecTuIMja HEONXORHO je MehycobHO momyma-
Bame MelyHapOmHOT U HaI[MOHATHOT IIpaBa, TaKO Aa BalIMHITOHCKa KOH-
BeHIMja IIpyxBaTa KOMOMHOBAaHy IIPUMeHy IpaBa fpaBe gomahmua n om-
IITUX IpUHLKIA Mel)yHapofHOr mpaBa Kao KOpeKTuBa.

Behuna caBpeMeHMX crcTeMa MehyHapomHOT IpMBATHOT IIpaBa YIIy-
hyje Ha mpaBo 3em/be y KO0joj ce MHBECTMIIMja peanusyje WIM Ha IIPaBO
3eM/be Y KO0jOj je ylarame IpeTeXHO JoLMpaHo. YoOudajeHo je ga ce apou-
Tpa)kKHe Ipecyie M3pU4y y KOPUCT IpyuMeHe noMaher mpaBa mpema Ipo-
mcyMa MehyHapopHOT IpMBaTHOT TpaBa WM JUPEKTHUM JIOKATN30BabeM
MHBECTUIVIOHOT nocna. [lomahe mpaBo maje apbutpuma mano moryhHocTn
3a cmoboxmy omryurmBama. Jlpyraumje je Kama apOuTpm OTydyjy Kao
npujate/bcku mocpeguunn. Tako y jemHoj apourpaxHoj ognyun CCI croju
ma: ,hyTame yroBOpHMX CTpaHa Jja Ofipefie MepPOJIaBHO IIPaBO MPETIOCTaB/ba
Jla Cy OHe IpM3HaJe Ja HMje HOTPeOHO YHAIIpes OfpeANUTI MePOJABHO Ipa-
BO, YMjOM IIPYMEHOM O CyJI JOHEO OIIYKY O jeHOM MIN APYTOM IIUTAY
IIOCTaB/bEHOM Y OBOM CiIy4ajy. YocTasoM, Kajia My je #aTo obnamrheme na
fienyje Kao IpujaTe/bcKM MOCPeJHMK, Kao mTo To ofpebyje yrosop, apbm-
TPa)XXHNU CYJ|, He MOpa fia OIIyYy Koje IOCeOHO NpaBo yIpaB/ba YTOBOPHUM
OfHOCOM cTpaHaka. Ha Toj ocHOBHM, fja O6u pemno mmuTama Koja IIOCTaB/ba
CIIOp Y TOKY, apOUTpaXKHM CyA he IpuMMeHNTH OMINTa MIMPOKO IpU3HATa Ha-
JeJTa ay TOHOMHOT Mel)yHapOIHOT TProBa4Kor Ipasa, 6e3 oceOHOT Mo3MBaba

Ha CUCTeM KOMM3MOHMX HOPMM Moce6GHor mpasa‘>!

30 [Oyman Kutnh, ,[laBamwe KoHljecuja ctpanuM uHBecturopuma’, Cygcka tpaxca, 6p.
7/1991,72.

31 Slucaj CCI br. 3267, samaxame S.Jarvin y: Y.Derains, Colection of ICC arbitral awards
1974-1985, 377.
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II Pesume

CpeTcka 0aHKa je M3BpIIMIA KIacUPMKALMjy CTPAaHUX AUPEKTHUX
mHBecTUIMja nonasehu of MoTMBa 3a MHBecTMpame. 3a Behe MHBecTHIIN-
OHe TOoflyXBaTe Be3yje Ce YMTaB HU3 IPABHUX OIlepalyja U3 KOjUX MPOU3-
mnase OpojHe Temkohe 1 cIOpoBM y peannsanyju 1 okoHdamwy. OHM ce MOTy
pelaBaTy BaHMHCTUTYLMOHATHUM UM MHCTUTYLVOHA/THNM IIyTeM, Y 3aBUC-
HOCTM Off TOTa Jia /i1 Ce CIOp pelllaBa CIIOPasyMHO WM/ Ce€ VICTHU IIperyuiTa
CyRY, ofHOCHO apburpaxu. CriennpnaHocT MehyHapogHMX yIarama Inpous-
WIa3y U3 OHUX YTOBOPHMX OJJHOCA KOjy NOJJIEXY jaBHOIIPAaBHUM IIPOIUCH-
Ma 3em/be foMahmHa. Y MHBeCTHIIMOHOM OHOCY IIOCTOjU aCYMEeTPUYHOCT
cTaTyca CTpaHaka, OJHOCHO Jip)KaBe Kao jaBHOIIPABHOT Cy0jeKTa Koju MMma
CyBEpeHO IIpaBo Aa ypeDyje mpaBHM pe>XuMM eKOHOMCKMX aKTMBHOCTM Ha
CBOjOj TEPUTOPUjY M MHBECTUTOPA, Kao CybjeKTa ImpyuBaTHOT 1pasa. [Ipume-
Ha IpaBa MEPOJIJaBHOT 3a YTOBOP OJHOCK C€ Ha OIIITA pellerha KOHLENTa
CTpaHa4YKe ayTOHOMIj€ BOJbE.

CropoBu Koje IOKpehy MHBeCTUTOpYU Ha TeMe/by apOUTpaKHe Kilay-
3yJie IBOCTPAHMX CIIOpa3yMa O 3allTUTH U YHanpebhewy nHBecTHIIMja ITOf)Ie-
xy pemaBamwy npep ICSID Lentpom. ICSID ap6urpaka Hanmasu ce Ha 1ojia
nyrta usMmehy mebyHaponHe jaBHe m MmebyHaponHe mpuBpenHe apOuTpaxe,
Ka0, HECIIOPHO, jeflaH OJf HAMOJepHUjMX CUCTeMaA pellaBamba CIIOPOBa.

VInTeH3VBHA VMHBECTUIVIOHA Capajiba Ap>KaBa YTOBOPHMIA IOACTH-
4e y4ecTaJoCcT Ipobnemaryke ofipehuBama MepomaBHOT IpaBa M HauMHa
pelaBama criopa. Ymopeso ca tuMm Hamehe ce morpe6a mpoydaBama ap6u-
TpakHe npakce y oksupy ICSID, y norneny npumMeHe MaTepyjaTHOIPaBHIX
Havesla JBOCTPAHMX YroBopa, 4nMe 6u Tpebamo 006e30emuT CUTyPHOCT
moMahux opraHa y J04eKy CTpaHUX MHBECTUIIV]A, KA0 U CIIPeYaBamy CIIOpo-
Ba JIp)KaBe Cca CTPAHUM yaradyma.
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ICSID ARBITRATION

Summary

The purpose of the Centre for settlement of investment disputes shall be
to provide facilities for conciliation and arbitration of investment disputes be-
tween Contracting States and nationals of other Contracting States in accord-
ance with the provisions of this Convention on the settlement of investment
disputes between states and nationals of other states. Jurisdiction of the Centre
shall extend to any legal dispute arising directly out of an investment, btween
a Contracting State (or any constituent subdivision or agency of a Contracting
State designated to the Centre by that State) and national another Contract-
ing State, which the parties to the dispute consent in writing to submint to the
Centre. Any Contracting State or any national of a Contracting State wishing to
institute arbitration proceedings shall address a request to that effectin writing.

The Tribunal shall decide a dispute in accordance with such rules of law
as may be agreed by the parties. In the absence of such agreement the Tribunal
shall apply the law of the Contracting State party to the dispute (including its
rules on the conflict of laws) and such rules of international law as may be ap-
plicable.

Disputes initiated by investors on the basis of an arbitration clause in
bilateral agreements on protection and improvement of investments are subject
to resolution before the ICSID Centre. ICSID arbitration is half-way between
international public and international private arbitration as, undisputedly, one
of most modern systems in international arbitration which is almost universally
accepted.

Key words: investment disputes, arbitration, states, international.
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ap Bragumup CABKOB'h
BaHpegHU npodecop Ha IIpaBHoM dakynrery YHuBepsurera Ilpue Iope

IIOBOIOM IIET JEIIEHUJA O] XAIIIKO-
“BU3BMJCKUX U YETUPU JEIIEHUJE O]
XAMBYPIIKVX ITPABUJIA - IMA T HAJIE
3A YHUOUKAILINJY PETYIATOPHOT OKBVPA
MEBYHAPOTHOT IIPEBO3A POBE MOPEM?

Pesunme

Y 2018. iogunu Oumexcumo ueili geueHuja og ycedjara 3HauajHujel
u nosHailiujei og gea Upowiokona o usmjenama caga eeh uysene bpucencke
KoHBeHyUje o iheperiHuyy, Xawiko-Busbujckux udpasuna, kao u uemmiupu
geuenuje og yceajarwa XambOypuikux tupasund, pelynamtiopHux UHCHAPYMeH-
HUMa Kpeupanux y uumy yjegHauasarea ipasHoi okeupa mehyHapogoi ipe-
603a pobe mopem. Tum 11060gom, Uub 0601 paga je ga ce yiopegHoM AHANUIOM
K/bY4HUX pjeuierba gea peiynailiopHa UcHpymeninia Koju cy eéeh geuyenujama
Ha cHa3u, bpucencke koHeeHyuje 0 WepetiHuYY (ca UPOTHOKONUMA O USMjeHU)
u Xambypwxux upasunda, u3geoje u HUOGUPIAJy CYWTHUHCKY OuiliHe pas-
nuke usmehy rux, iie cainegajy moiyhHociiu rwuxoeoi upesasunaxcervd u
OUIK/IArarba HocheguuHe UpasHe HecuiypHoCiiu. Yipaso y wiom KOHIeKCilly,
y floc/begroem gujeny paga, pasmottiper je u axilyennu KoHueiil pjeuiasarea
ollucanol npobnema Ha mehyHApOgHOM UNAHY U KbY4He Kapaxiepuciiuke
weilose akiilyente uzeegbe onudere y iw3e. ,,Potiepgamckum upasunuma” - pe-
IynaitiopHOM UHCIUPYMEHIY KOjU geueHujy og yceajarea jous Huje citiyiluo Ha
cHaiy, uaxo je og uouetika tpaheH 8enUKUM 0UeKUBALUUMA.
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Kmwyune peuu: Lpucencka koneenyuje o wepeitinuyy, Xauiko-Busbujcka
upasuna, Xambypwxa upasuna, Poiliepgamcka tpasuna,
iomwe tpumjere, pexcum ogiosopHocitiu (6pogapa) iipeso3uo-
ya, tipeso3He uctipase.

I YBop

Tomuaa 2018. je ,,ronyHa jyomneja“. Y moj Ou/beXnMo NeT AeleHnja of
yCBajama 3Ha4YajHUjer ¥ MO3HATHjeT Of Ba IIPOTOKOJIA O M3MjeHaMa cajia Beh
yyBeHe bpucerncke konBeHIIMjE O TepeTHMuI/[,1 Xamko-Busbujckux HpaBI/IHa,2
Kao U YeTUPU JelleHNje Off ycBajamba XaMOypIIKMX npasua.’ Pujeu je, Ha-
PaBHO, O IIO3HATUM MHCTPYMEHTMMa KDEVpaHVM Yy LW/bY YjefHadyaBarba
perynaTopHux okBypa Meh)yHapogHOT IpeBo3a pobe MOpeM, TpaMIOHAI-
HO HajHTepeCaHTHUjer U BjepOBaTHO Haj3Ha4YajHMjer CErMEHTa TPaHCIOp-
tHor mpasa.® Ho, mopey HecmopHor 3Havaja, 3axBajbyjyhu McToBpeMeHOM
BaXXEIbY U IIPUMjEH) HABENEHMX KOHBEHIIMjA y PeryNnucamy CYIITUHCKY UC-
THX NIPaBHMX OJHOCA, PUjed je ¥ O jeHOj Off HajKOHTPOBEP3HMjUX 00/IacTI

1 ®opmanHyu HasMB OBOT PEryIATOPHOT MHCTPYMEHTA M MPBOT YCIjeUIHOT IOfyXBaTa Ha
nany yHudukarmje mehyHnapogHor mpesosa pobe mopem je Mehynaposa konBeHImja
0 M3jeflHaYaBalby HEKMX INpaBuia o TepetHuuu. Vcra je ycBojena 1924. rogune u caj-
PXXI K/by4YHa peryaTOpHa pjellierba T3B. ,XaIIKUX IIPaBUIa‘, KOja Cy cBera Tpy rofyHe
paHMje pefIoXKeHa off CTpaHe Ypy»Kema 3a MehyHapoiHo npaBo ca cjegumreM y Xary,
YIIpaBO Kao OIIija yHUPOPMHOT ypehema K/byIHMX OTHOCA KOji HACTajy Kao pe3y/nrar
IIpeKOrpaHMYHOr IpeBo3a pobe MopeM. Opatye ce 3a Bpucencky KOHBEHLUjy O TepeT-
HULM HEPUjETKO M KOPUCTU TepMuH ,Xaiuka mpasuna‘. Bumie Bup. Yacmas IlejoBuh,
IIpesosne uciipase y tiomopckoj L’moeug6u, Letumwe, 1992, 27-30.

2 IIporokon o msMjeHama MebyHaponHe KOHBeHIMje O M3jefHaYaBaby HEKMX INPaBU-
Jla 0 TEPeTHMIM YCBOjeH je Ha AUIIIOMAarcKoj KoHbepeHumju y bpuceny, 1968. romu-
He, a CTYIHO je Ha cHary 1977 rogune. TekcT mpoOTOKOJIA je ycarnaliaBaH IOJ OKPU/beM
MebyHapogHOT IIOMOPCKOT KOMUTETA y IIKOTCKOM Tpafy Bucbujy (enr. Visby), ogake n
HasuB — Busbujcka, ogHocHo Xanrko-Busbujcka npasuna. Bup. Y. ITejopuh, 30-31.

3  KoHBeHIMja YjenumeHMX HalMja O MpeBO3y pobe MopeM, ycBOjeHa Ha [IUIIIOMATCKOj
koHbepeHuuju y Xambypry, 1978. rogune. Victa je, mehyTum, crynuma Ha cHary Tek
1992. roguHe, IpUOMHKHO TOAMHY HAaKOH INTO je ofromapajyhe MHCTpyMeHTe paTu-
¢duKanuje gemoHoBaa ABafieceTa Off JAHAIIBUX 34 [p)KaBe y KOjUMa je MCTa Ha CHa3M.
Bure o cTaTycy ¥ XpOHONOTHjU U3pajie KOHBEHIIMje Ha CTy)KOeHOj MHTePHeT CTPaHNUIN
YHUWTPAJI-a: http://www.uncitral.org/uncitral/en/uncitral_texts/transport_goods/Ham-
burg_status.html (23. 8. 2018).

4 Wnycrpanuje pagu, npeMa 3BaHMYHUM CTaTUCTUYKUM nofanuma EBporicke Komucuje,
Off YKyTIHe BPMjeHOCTU CBUX yBe3eHUX poba y EBponcky yuujy y 2016. rogusm, npeko
50% BpujefHOCTM OTIafia Ha poOy yBe3eHY MOMOPCKMM TPAaHCIOPTOM, a CIMYHU CY U
CTaTUCTUYKY MOKa3aTe/by Kajia je pujed o u3Bo3y poba 13 seMasba EBporcke yuuje. Bup.
https://ec.europa.eu/eurostat/statistics-explained/index.php/Freight_transport_statistics (4.
9.2018).
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mebyHapoznHor TproBuHckor npasa. Kako Taja, Tako ce u U3 jaHallmbe Iep-
CIIeKTUBeE YMHM JIa je IOMEHYTa KOHTPOBep3a y OUTHOM pesyITar ,,XI1aHopa-
TOBCKUX ITOffjenia“ 13 Iepyoyia HacTaHKa XaMOypIIKMX IpaByia, KOHBEHInje
KOja je YMHOTOM HpeJCTaB/baja OATOBOP Ha IMMPOK CIIEKTAap OCHOBa 3a
ocnobabame 6pofapa off OTOBOPHOCTY 3a TYOUTAK, olITeheme 11 3aKallbermbe
y ucropyim Tepera npensubeHnx BpucesckoMm KOHBEHIIMOM O TepeTHUIN.
Ho, xmagHOpaToBCcKe npuanke ¢y Beh ferneHmjaMa mpouiocT, a MU CMO U
[aHaC CBjefoLM yIopefHe NpuMjeHe ABMje MehyHapopgHe KOHBeHIMje Koje
ypebyjy nocnose mehynaponuor npesosa pobe mopem. Illtouure, ¢ 063u-
POM HUjecy cBe ipKaBe WiIaHuIe bprcencke KoHBeHIMje O TEPETHULN IOT-
micase u paTuduUKoBae IPOTOKOJIE O HEHOj U3MjeHM, Tpeba MMaTu y BUAY
1 TO fla Ha popMasTHOj paBHU OIICTAjy YaK YeTHPM UCTOBpeMeHO Bakeha pe-
TyaTOpHAa MHCTPYMEHTA, Tj. peXnuma.® VImax, y gambeM Tekcry, bpucencky
KOHBEHIIVjy O TEPETHUIM U IPOTOKO/IE O HheHUM M3MjeHaMma TpeTupahemo
Kao jeIMHCTBEH TE€KCT U PEryJIaTOPHU PEXMM. Y3 YMILEHUIIY fIa je TaKBa U
MHTEHIja pefjakTopa (ayTopa) caMmx IPOTOKO/IA, JOATHY apryMeHT 3a TO
je ¥ OKOJTHOCT f1a €y y GOKyCy aHanmm3e y HapeJHOM Jiujeny pajia 3Ha4ajHUM
TVjenoM yIpaBo PerylaTOpHa pjellema Koja ¢y y bpucenckoj konBeHIMju o
TepeTHMIM OCTa/a HeM3MujereHa IpoToKomiMa us 1968. u 1979. romuue.’

5  Huje Tajua na je bpucencka KoHBEHIMja O TEPETHUIIM JOHMjETA O] IATPOHATOM BENN-
KIX IIOMOPCKIUX CHJIa TOTa BpeMeHa, Te fa je (671aro) dbaBopusoBasa momoxaj 6ponapa
Y OBHOCY Ha Hapy4Mola IpeBo3a, GopManu3yjyhu Ha Taj HAUMH Y TOM TPEHYTKY U de
facto mosnamthen nonoxkaj 6popapa y HoclmoBuMa MehyHapogHOT MOMOPCKOT IpeBo3a
pobe. Buite 0 TajammuUM APYMITBEHO HMOMUTUYKUM IIPUIMKaMa, KaO M XPOHONOTUjU
paHujux mokyiaja yHudukanuje mehyHapomHor mpesosa pobe Mope, Koje 6M/beXXKMMO
Beh cpemuom 19. Bujexa. Bua. Jose Angelo, Estrella Faria, ,,Uniform Law for Interna-
tional Transport at UNCITRAL: New Times, New Players, and New Rules®, Texas Inter-
national Law Journal, 44/2009, 278-317.

6  Jaxre, nopen Beh HaBeeHux Xauko-Busbujckux nmpasuia, Ha cHasu je of 1984. ropuae
u ITpoTokon o usmjenn MehynapoznHe koHBeHIIMje 32 U3jeHaYaBarbe HEKMX IIPaBIU/IA O
TepeTHUIM of 25. aBrycra 1924. roguHe ca usMjeHaMa yuumeHuMm IIporokonom ox 23.
¢debpyapa 1968. ropune, xoju je ycojeH je y Bpuceny 1979. Hajsaz, 3aBUCHO o HauMHa
yBohemwa Bpucencke KOHBeHIMje O TEPETHUIM U IPOTKONIA O M3MjeHM Y HAIMOHAIHO
IIpaBO, MOXKe Ce TOBOPUTI U O JOJATHMM BapMjaliijaMa, a CaMMM TVM M IIpobieMuMa y
KOHTEKCTY IOCTM3ama 3afl0BO/baBajyher cTemeHa npasHe curypHocti. Bup. Ivo Grabo-
vac, Dragan Bolanca, ,,Prijevoz robe morem - problematika ujednacavanja“, Uporedno
pomorsko pravo, vol. 37, 1995, 39-49.

7  JeramHuje o pasnmukama usMmehy Bpucencke KoHBeHIuje O TepeTHMIM M XallIKO-
Bus6bujckux mpaBua, Tj. HOBUHaMa Koje Cy yHujeTe Busbujckum mporoxonom: Francis
Raynolds, ,, The Hague Rules, the Hague-Visby Rules, and the Hamburg Rules, MLAANZ
Journal, 1990 (7), 16-34. Kapa je, mak, fpyru IpOTOKOT O M3MjeHaMa y IuTamy (I3B.
»CIP mpoTtokon®), pasnuke ce IpaKTUYHO OZHOCE CaMO Ha OOpadyyHCKe jefuHMIIe 3a
onpebuBame rpaHnIa ofroBOpHOCTI Opofapa 3a omreherbe TepeTa WM Kallllberbe Y UC-
nopyuu. Bupgu: Rimantas Daujotas, ,,Justification of Liability Limitation in International
Carriage of Goods, Law & Society: International & Comparative Law efournal, 2011,
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Pasnor Bume ga 2018. 03HAauUMMO Kao TOAMHY jyOmieja y KOHTEK-
CTy JBYTOTPajHMX HaIllOpa Ha yjefHadaBamy IIPaBWIa Koja ce IPUMjErbYjy
y melyHapogHOM mpeBo3y pobe MopeM jecTe M KypMO3UTET [ia je YIpaBoO
2008. roguHe, maxie, puje TavHO jefHe JlelleHMje, ycBojeHa 1 KoHBeHIMja
YjenumweHnux Haumja o yroBopuma o MehyHapogHOM mpeBO3y poba
TjeTMMUYHO WY Y Lje/IMHY MOPCKMM Iy TeM, II03HaTa I10J] HasuBOM ,,Porep-
mamcka ipaBmia‘’ Pujed je o HajHOBMjeM ITOKYIIajy /ia ce TIOf OKPU/bEM 1 Y3
HOAPIIKY YjeIumbeHNX Halyja mpeBasuby IpaBHe HEM3BjeCHOCTY CTBOPEHE
VICTOBPEMEHOM IPUMjEHOM Pa3INIUTHUX IIPABHUX PEeXMMa — MOKYLIAjy KOju
y MHOTO 4eMy IIpeBa3NjIasy OKBUpe IIpuMjeHe bpucencke KOHBeHLIMje O Te-
peTHuIY, ma 1 XaMOypIIKux HpaBI/IHa.9 Ho, umajyhn y Buny pa cy mo 2018.
rofyHe, JaKie, YNTABY AelieHMjy Off BbeHOr [JOHOIIeHa, OBy KOHBEHIU)Y pa-
TQUKOBae CBera 4YeTUpM Ap>KaBe, MOpaMo OMTH ONPE3HN Kafla je y MUTakby
peanusaluja HECHOPHO BE/IMKNUX O4EeKMBamba.

KonauHo, 6e3 0063upa Ha BelMKa O4eKMBama Koja VX IpaTe Off IoYeT-
Ka, PorepgaMmcka mpaBuia Hujecy nmpuMapHu Qokyc oBor paga. [Ipumapuu
UMb je Jja ce, YCIIOBHO PEYEHO, joll jefHOM BPAaTMMO KOPMjeHMMa aKTyell-
Hor mpo6nema. IIpennsHuje, ga ce KOMIIAPaTMBHOM aHA/IN30M, IO HAIeM
BubewY, K/byYHMNX, 2 ICTOBPEMEHO y OMTHOM pasIMIUTUX pjellera bpucern-
CKe KOHBeHIIMje 0 TepeTHMIM 1 XaMOYPLIKVX [TpaByjIa U3[BOje U MOALPTajy
CYWITMHCKM 3HayajHe pasnuke u3Mehy oBa [iBa perymaTopHa pexuma, Te
pasMoTpe MOryhHOCTM U aKTye/THe MHUIMjaTUBe IpeBasuIaXema UCTUX. Y
Tpehem n yjemHO moc/benmeM ujeny paja, CXOIHO M3HMjETHM 3aK/by4dI[Ma,
IpeJcTaB/beHa Cy 1 IaTe OlljeHe IOjeMHUX pjellerna noHyhennx Porepram-
CKVIM IIPaBU/IMMA, a1 IPMMAPHO Ca CTAHOBMIITA 3aK/by4yakKa U3HUjETUX Kao
pesynTar ynopesiHe aHanuse bpucencke KoHBeHIMje O TepeTHUIM U XaM-

6(71); Vesna Skorupan Wolff, ,Poredbena analiza Hagkih i Roterdamskih pravila®, Pored-
beno pomorsko pravo, vol. 49, 2010, 169-210.

8  Konsennuja je mpunpemsbena nop okpumbeM YHIMTPAJI-a, a ycsojena je 2008. ro-
muHe ofi cTpaHe leHepanHe ckynmTuHe YjemumeHUX Hauuja. CBe4aHO NOTIMCHBaHE
je obaBmeHo HapenHe ropuHe y Poreppmamy, ma ofatie M y TeKcTy uckopurheHn
KOJIOKBMja/THY HasuB. Ja 61 CTymmaa Ha cHary, ucta 6u tpebano ma 6yne patnduxo-
BaHa of cTpaHe Hajmame 20 npxasa. IIpu ToMe, mak, Ba/ba MMaTy y BUAY Jila CY OBY
KOHBEHIMjy Jocaf moTmucane 24 ppxase wianune YH-a, amm ma cy je csera yerupn
paTudukoparne. Buiue feTa/ba Ha 3BaHMYHOj MHTepHeT cTpanuuy YHIMTPAJI-a: http://
www.uncitral.org (23. 8. 2018. roguse). O MOTUBMMa, XPOHOIOTUjI pajia Ha KOHBEHIIUjI
U mpenpekama y eHoj uspapu Bup. Johan Schelin ,,The UNCITRAL Convention on
Carriage of Goods by Sea / Harmonization or De-Harmonization?*, Texas International
Law Journal, vol. 44, 2009, 321-327; Jan Ramberg, ,,Global Unification of Transport Law:
A Hopeless Task?“, Pen State International Law Review, vol. 27, 2009, 851-857.

9  Brmagumup Casxosuh, ,Kpyure usmjene koje he ,Porepramcka mpasuaa“~ HoBa Kon-
BeHIMja YjeAumeHNX Hallija O YTOBOPMMa 0 MehyHapogHOM IIpeBo3y poba AjenuMudHo
WM y UjelMHY MOPCKMM ITyTeM yHumjeTn y mocrojehm mpasuu pexxum mebynapomsor
mpeBo3a pobe MopeM", IIpasHu 360pHux Ygpyucera ipasruxa Ljpue Tope, 6p. 1-2/2013,
71-88.
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Oypiukux npasuaa. [IpennsHuje, M3HUjeTa Cy CTAHOBMINTA Y KOHTEKCTY IIO-
Tpebe npeBasuIaXema pasnuka n3Meby nBa ynopeno Bakeha mehynapopHo-
IpaBHA DPEXMUMa, 4YMja BUINEJELIEHNjCKa TaKBa IPUMjE€HA Y PETyIMcamby
npeBo3a pobe MopeM mpefcTaba (CyBuinaH) GakTop MpaBHe HECUTYPHOCTH.

II KoMmnapaTuBHa aHa/mM3a K/byYHUX PeryIaTOPHUX pjelIema
Bpucencke KoHBeHIIMje 0 TepeTHNIM ¥ XaMOYpIIKNX MpaBuIa

1. lomeH nnpumjeHe

3a momeH nmpuMjeHe bpucencke KoHBeHIIMje MOXe ce C MPaBOM KOH-
CTaTOBATH fia je MpyIN4HO cyxeH. Haume, Beh prima facie moxemo ropopu-
TH O TOMe Jia ce ofpenbe OBe KOHBEHIMje MIMajy IPUMjemhUBaTH CaMO Ha OHe
yroBope o IpeBo3y pobe MOpeM KOJ KOjUX je M3JaTa TepeTHMI[A, IITO KO-
PeCrioH/Mpa U ca WeHNM M3BOPHUM, TTyHuM HasusoM.'’ Ha mpyroj cTpanmu,
IaK, CXOIHO M3PMYNTO] Ofpenoy 13 wiaHa 10, Mopa ce IMaTy y BULY U TO A2
ce mpaBuia bpucenicke KOHBeHIMje O TEPETHUIIN, MaKap Ha pOpManHoOj paB-
HI1, IPUM]jerbYjy caMo Ha TepeTHUIIe Koje ce OffHOCe Ha IIpeBo3 pobe 13 jemHe
y APYTY IyKy KOje Cy y PasIM4UTUM Ap>KaBaMa, ¥ TO CaMO KaJia je UCIyheH
jemaH op crbenehmx ycmosa:

e [a je pujed O TEPETHULM M3MATO] Y jefIHOj Of fpKaBa IMOTIMCHNUIA
KOHBEHINj€;

 Jla ce JIyKa YKpIiaja Ha/lasy y Ap>KaBy HOTHMCHULIV KOHBEHIIN)E;

o Jla YTOBOp CafipkKaH y TePETHMUIM WM YTOBOP 3a KOjU TepeTHUIA
IpefcTa/ba JOKa3 HberoBor IOCTojamba M CafipXKIHe CTUITYIUIIe Ja
he ce cama KOHBeHIVja WV HAI[IOHATHO 3aKOHOJABCTBO KOjUM Ce
»Iaje epexar’, Tj. yBosie ogpende KOHBEHIMje Y HAI[IOHATHO IIPaBo,
IpUMjelnUBaTy Ha Taj YroBOp 6e3 0031pa Ha [p)KaBHY IPUNAJLHOCT
6popa, ap>KaB/baHCTBO Opofapa, HApy4uola IpeBo3a 1 IpUMaola
pobe iy 6110 Koje [PYTror 3aMHTEPeCOBAHOT INIA.

ITpema ToMme, TymMauehu stricto sensu oppenbe bpucencke KOHBeHIMje
0 TEpeTHULM, MOXKEMO IPVMMjETUTH Jia Ce UCTe MPUMjelYjy CaMO Ha IpaB-
He OJJHOCe KOju Cy ypebeHM TepeTHUIIOM Kao IPeBO3HOM MCIIpaBOM. TakBa
IpaBHAa KOHCTPYKLMja OJHOCHO PEryJaTOPHM INPUCTYI, CMaTpaMo, JIOrud-
Ha je IoC/befMIla BUIIEBjeKOBHMX HeJOyMHIa y IOIJefly IpaBHE IpUPO-
Jile TepeTHMIle Kao IpeBO3He ycrpase. Hanmme, moce6HO y mpkaBama Koje
IpeCTaB/bajy MO AHITIO-aMEPUYKOT IIPABHOT KPYra, IPAKTUYHO OyBUjeK
IIOCTOje CTAaBOBY — KAaKO y TEOPUjU TAKO U Y CYACKOj IIPAaKCK — Ia TepeTHUIIA
uMa yTOBOPHY IIpaBHY IPUPOAY, Tj. la IIpefiCTaB/ba YTOBOP O IPEBO3Yy po-

10  Bup. supra dpycuora 6p 1.
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6e.'l Y Tom KOHTEKCTY je ¥ pasyM/bMBHje TO IITO bpucencka KoHBeHLIMja O
Te€pPEeTHMIIN, KOja je M cacTaB/beHa O] CHAKHUM YTULAjeM p>KaBa U3 IIOMe-
HYTOT IIPaBHOT KPyTa, cafipu GopMy/Ianyjy o MpUMjeHN BbeHIX ofpenada
Ha TepeTHULLY.

Ha gpyroj crpann, Mehytum, nmomenyta ¢popmyaiyja BOay IpUINd-
HO yCKOj IpuMjeHn ofipefaba bpucencke koHBeHIuje ca cTanoBuIITa BehuHe
APYTUX IPaBHMX CUCTeMa, MOCEOHO OHUX KOjU INPUIAJAjy eBPOICKO-KOH-
TUHEHTAJIHOM IIPAaBHOM KpYTy, Ifje mpeosnahyje craHoBuuITe fia je TepeT-
HIIa II0 CBOjOj IIPaBHO] IIPMPOAYU XapTHja Of BPUjeSHOCTU U jeHOCTPaHa
MCTIpaBa, Te Jla CAMUM TUM HeMa CBOjCTBO yroBopa o TpeBo3y pobe.'> JIpy-
IMM pujedyMa, OCMM INTO MMa CBOjCTBO XapTHje Of BPMjeNHOCTM YUjUM
usfaBameM Opopmap mpeysnuma ofnpehene obaBese, TepeTHuUIIA IIpeMa OBOM
KOHLIENITY ITPeCTaB/ba 1 I0Ka3 O IOjefVIHNM ofipef6aMa 3aK/by4eHOT YTOBO-
pa. Ho, y cnyuajy, npumjepa papy, nmocrojama mmcase popme yropopa umja
je canp>KyuHa y jeJHOM IMjeny IPOTUBYpjedHa Cafip>KIHM TEPETHUIIE, CXOHO
npeosyabyjyhem cranoBumITY Ha HaieM U BehmHU [PYyTUX eBPOICKUX IIPO-
cropa, obasesyjyhe he 6utu ogpenbe cagpxane y nucanoj popmu yrosopa, a
He cafip)x1Ha tepetHue. lllToBuiue, jesHako 61 TO, cMaTpaMo, 610 cIydaj u
Kajia He 611 IocTojasia mucaHa popMa yroBopa, amy 61 ce HberoBa caipXKiHa
Mor/a (Makap jeflHaKo) MOY3[aHO JOKas3aTy y3 YHOTpeOy APYIUX JOKa3HUX
TeXHNKa 1 cpefcraBa. KonauHo, Tpeba ucrahu u To fa je cagpxnHa TepeT-
HILle OHEKaJ] ,CMPOMAIIHNUja“ Off cafip)KIHe MICAHOT YTOBOpa, yC/es Yera
Ou ce MOITIO TOBOPUTY ¥ O NOTEHIMjaTHUM IOFATHUM KOMIUIMKAIMjaMa, Tj.
de facto ja/peM ,,cyxaBamwy " I0/ba IpUMjeHe bpuicencke KOHBeHIMje O TepeT-
HIIIIM, IITO CBAKAKO He e Y IPIWJIOT KpajibeM LVbY — YHUPYKALIV)U peryna-
TOPHUX OKBUpa MelyHapogHOr mpeBosa pobe MopeM.

bes 063upa Ha To 1WTO je bpucencka KOHBeHIMja O TEPETHUIN ITIO-
6amHO ,,momymapHuja“ o XaM6ypmkux mpasuia,'* motomu perymatopuu

11 [lera/bHuje O LYrOTpajHOj AWIEMM O IIPaBHOj (YrOBOPHOj) NPMPOAM TepeTHMIE Y
aMepUYKVIM ¥ eHIVIECKUMM aKaleMCKVIM ¥ IIPaBOCYJHUM Kpyrosuma Bup. Georgious I.
Zekos, ,,The e-bill of lading contract: An e-standard form contract of carriage or merely
an evidential document®, Neptunus, revue électronique, Centre de droit maritime et ocea-
nique de Nantes, vol. 11(2), 2008; Caslav Pejovi¢, ,Documents of Title in Carriage of
Goods by Sea under English Law: Legal Nature and Possible Future Directions®, Corm-
parative Maritime Law, vol. 43, 2004, 43-83.

12 Vnycrpauuje panu, y Bpucenckoj KoHBeHIUju O TEPETHULIM C€ HEPUJETKO KOPUCTE U
KOHCTPYKI{Hje IOIYT OHe: ,yTOBOp cafpkaH y TeperHuun (wi. 10, ct. 1), mTo je mpu-
JIMYHO MHAMKATMBHO Kafia je pujed O CTaBOBUMA HEeHNX PeJaKTOpa Y OFHOCY Ha IOMe-
HYTY RUIEMY.

13 Ilpumjepa panu, Bup. Y. Ilejosuh (1992), 34-36; Muoppar Tpajkosuh, ITomopcko iipaso,
Beorpan, 2000, 107-108. JJoHek/Ie CynpoTHO cTaHOBHMIITe Buf. Drago Pavi¢, Pomorsko
imovinsko pravo, Split, 2006, 116-119.

14 3narHo Behu 6poj 3emama y KojuMa ce y jefHoj unu apyroj popmu (ca i 6e3 mporo-
KoO7Ia) mpuMjemyje bpucencka KOHBeHIMja O TEPETHMUIIN, BEMUKUM AUje/IOM je pesyaTaT
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MHCTPYMEHT je y IOITIefy JJOMeHA IIpUMjeHe MOAEPHUjU U Y HPeTeXKHOM
Aujeny npumjepeHuju norpedama ypebema caBpemenor mehynapogHor mpe-
BO3a pobe.

ITpuje cBera, XambypumkuMm npaBmmMa je npensubeHo je ga he ce
ofipenibe oBe KOHBEHIMje IPMMjebUBATI HA CBE yTOBOpe O IIPeBO3y pobe
MopeM u3Meby [Buje pasmuuuTe 3eM/be, YKOIMKO je MCIYHEH jefaH Of
cpefehnx anTepHaTUBHMX YCIOBA:

o Jla ce yroBopeHa /NyKa yKpliaja Hajasyu y Ap>KaBM HOTIVICHULIN
KOHBEHINj€E;

o Jla ce yroBopeHa JIyKa UCKpIiaja pobe Halasu y Ap>KaBy MOTIVMCHMU-
L/ KOHBEHIIVjE;

o Jla ce jeqHa Of 1yKa KOje Cy yrOBOpOM O IpeBo3y pobe yTBpheHe
Kao OIIIMOHe JTIyKe UCKpPIIaja ¥ IOCTYIIKY M3BplIemha yroBopa ympa-
BO I MCKOPUCTH 32 MCTOBap (fujena) TepeTa, Kaja ce Ta JIyKa Ha-
JIasy Y [p>KaBY NMOTIMCHUIY KOHBEHIINje;

o Jla je TepeTHUIA VUIM IPYTU JOKYMEHT KOjU IIPENCTaB/ba JOKa3 O
3aK/by4eHOM YTOBOPY O IIpeBO3y pobe MOpeM M3fiaTa y Ap>KaBU
HOTIMCHUIIV;

o Jla je TepeTHUIIOM WM APYTUM JOKYMEHTOM KOjU IIPENCTaB/bajy
JI0Ka3 O 3aK/by4eHOM yrOBOPY IpeiBuDEeHO /1a ce Ha yroBOp MMajy
npuMjenuBaTy ofpende KOHBEHIMje WM 3aKOHOJAABCTBO Ap>KaBe
KOjuM ce ,fiaje edekar’, Tj. yBofie ofpende KOHBEHIMje y HAIO-
HaJIHO IIPABO.

ITopen HaBeeHOT, 6MTHA OKOJTHOCT Ha IUIAHY HAIopa Ha YHUPUKLUjK
peryratopHux okeupa MebyHapomHor mpeBosa pobe MopeM je M TO fa ce
Xam6ypIka mpaBWIa NPUMjerYjy HE3aBUCHO Off Ap>KaBHE NPUIATHOCTH
6pofa, HAIMOHAMTHOCTM TpeBo3uona (6pofiapa), CTBapHOT TpeBo3uia,'®
Hapyu4yola IpeBo3a 1 IMpuMaola pobe umju je IpeBo3 erBopeH.17 Hakie,

OKOJTHOCTH JIa Cy He caMo Bpucerncka KoHBeHImja, Beh 1 BeHM HPOTOKOMM IIPETXOAMIIN
XaMOypLIKMM [PaBI/IMMA, HO HUIITA Makbe, YMHM Ce, TO je I Pe3y/ITaT OKOMTHOCTU fia CY
Xam6ypIlKa IpaBuIa, yCIOBHO PEUYEHO, ,HaK/IOmbeHNja“ KpIjaTe/by, OFHOCHO HAPY4HOIy
IpeBo3a Hero 1 6popapy (IpeBO3NOILy), IPBEHCTBEHO Y AUjeNy PeXNMa OATOBOPHOCTH
3a IITETy y3POKOBaHYy ryOMTKOM, omTehemeM MM 3aKallllbeheM y UCIOPYLM TepeTa.
Bup. J. Angelo, E. Faria, 278-317; 1. Grabovac, D. Bolanca, 39-49.

15 Xam6ypika Ipasuia, 9. 2, cT. 1.

16 XamOypluka IpaBuia, IO IPBY IIyT y HaJHAIVIOHAJIHE PEryIaTOpHE OKBUpE IIpeBO3a
pobe MopeM yBOJie IOjaM CTBAapHOT IpeBosuiia (eHr. ,actual carrier), xoju ykspydyje
ocobe KojiMa je TIOBjepeHO M3BpLIeHE IIje/IOKYITHOT WK [iyjefa IIOBUAOEHOT OfyXBa-
Ta, Tj. IpeBo3a pobe. Bupu: Stefano Zunarelli, ,,The Carrier and the Maritime Performing
Party in the Rotterdam Rules“ Uniform Law Review, vol. 14(4), 2009, 1011-1023, 1020.

17  XamOypiuka npaBuia, 4i. 2, CT. 2.
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nsbjeraBajyhm msjemHauaBame TepeTHHUIIE ca YTOBOPOM O IIpeBO3y pobe, Tj.
TpeTupajyhn je kao moka3 o MOCTOjary UCTOL, ayTOpy XaMOYPIIKUX IpaBy-
Jla HMjecy Ipeys3enM KOHLENT bpucencke KOHBeHLMje O TepeTHULM Koja je
HOOpUM [VjelIoM KOHLMIMPaHa Ha HejaCHOj IPeMICHU OBe IIPEeBO3He JICIpa-
Be Kao yrosopa nsmeby 6popmapa u Hapyunona npesosa. [Ipenyusuuje, 0cHOB
npuMjeHe je GOKycupaH AMPEKTHO Ha YTOBOpe O IIPeBO3y pobe MopeM, IITO
CBAaKaKO MOXKEMO CMaTpaTy 3HauajH!M JICKOPAKOM Ha IIaHY IOCTH3ama Beh
IIOMEHYTOT ¥ J0OPO ITO3HATOT KPajiber Ijba 00a PeryaTopHa MHCTPYMEHTa.

Ha npyroj cTpann, mehyTM, cMaTpamo oOBfije 3Ha4ajHMM 3a mofBYhn
U TO Ja je y jefHOM [ujelmy, YIpaBO Kaja je IOMEH INpUMjeHe y MUTAY,
XaMOypIIKMM IpaBMIMMa HAlpaB/beH jOLI jeflaH, IOHEKaJ, KPUTUKOBAH
KOpaK Ha IUIaHy yHI/I(bI/[Kam/[je.18 KonkpeTHo, pujed je o ToMe fa je, CTUIHO
ompen6ama Bpucencke kousenumje o Tepernuim,'® y wiany 2 crasy 3 Xau-
OypuIkux mpasmia yrBpheHo fa ce ncra Hehe npumjemuBaryu Ha 6pofapcke
yroBope (eHr. charter parties), OCUM Kafia je y Be3) ca TMM YrOBOpMMA IIO-
ceOHO M3JaTa ¥ TePETHNIIA, ITO HMje TAaKO YeCT C/Iydaj Kao KOJ BO3apCKUX
yrosopa.?’ Ho, 3a pasmuky o Bpucescke KOHBeHIMje O TePETHUIN Koja Y
OBUM CHTyalMjamMa He mpenBuba fapa cyapama I0/ba IIPMMjeHe, HOMe-
HyTuM WIaHoM XaMOypLIKUX mpaBua ce gabe npensuba aa he ce ogpende
KOHBEHI[Vje TIPYMjebBaTH Ha TAKBY TEPETHMILY CAMO YKOIMKO (OJHOCHO Y
MjepM y K0joj) ce McCTa OJHOCK Ha offHOCe nsMehy 6posapa u nmaola reper-
HIIIIe KOju HMje Hapyuwal (Tj. fpyra yroBopHa ctpana). Crora, nako ce Ha-
BeJIeHVM pjelllereM Ha IIPBY IIOITIef, Cy>KaBa JIOMeH IpuMjeHe XaMOypIIKux
IpaBUIa, CMaTPaMo fia Cy BUXOBM ayTOPU OBMME YIIPaBO M CaMO ,KOHCTATO-
Ba/M" rope omMcaHy MpobieM MOTEHIMjaTHOT MIpeKanama nucade popme
yroBOpa U TepeTHMIle U MOKYyIIany ra n3bjehn Ha mosby 6pogapckmx yroBo-
pa, YMHY ce, MaKap AujesIoM 1 360r OKOIHOCTH fia je moce6Ha mucaHa Gpopma
yroBOpa KOf TMX 3HaTHO 4Yelltha Hero Koj BO3apCKUX YrOBOPa, KOju CY, IO
IIpaBUITy, KOHCECya/lHe IIpUpoJe.

2. Pexxum oprosopHoctu 6pogapa 3a reper

Pe>xM oAroBOpPHOCTM IPeBO3MOLA, Tj. Opofapa 3a TepeT je K/bY4HU,
Tj. Haj3Ha4YajHUjX KOPIYC IPaBHUX OfHOCAa Kojy ypeDyjy mpemmerHe KOH-

18 Danile E. Murray, ,The Hamburg Rules: A Comparative Analysis, University of Miami
Inter-Am. Law Review, vol. 12, 1980, 59-92.

19 bpucencka KoHBeHIIMja O TEPETHULIN, YL 5.

20  Ocum uITo je morpeba 3a MPeBOSHMM HCIPaBaMa, y IPABUIY, Mama KOJ OPOJapCKuX
HETO KOJi BO3aPCKMX yroBOPa, JaHaC ce Kofi Opomapckmx yrosopa cBe wemhe xao mpe-
BO3Ha UCIIpaBa Kopucty ToBaphu muct. Bup. Thor Falkanger, ,,Bills of lading and sea way
bills issued under charter parties: who is bound?*, Scandinavian Institute of Maritime Law
- Marlus, 6p. 482/2017, 9-27.
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BeHuyje. llltoBuie, ypeheme nonoxkaja 6popapa je npeacraspano NpUMapHu
MOTUB 32 yCBajame bpucencke KOHBEHIMje O TEPETHNULM, a HE3aJOBO/bCTBO
ompebeHMx pap)kaBa pjellemlMa YCBOjeHMM y TOM [Ujelly U IIOBOJ 3a
VHUIIMjATUBY ¥ NOC/bEAVYHO YCBajambe XaMOypIIKUX HpaBI/ma.21 Oparre je
OBOM INUTAaY y pafy nocseheHo HajBUIIIe TaXKIbe, Te je UCTO Y Aa/beM TeKCTY
aHa/IM3MpaHO ca Bulle (Iof)acneKara.

IIpuje cBera, MoXxeMO IIpUMMjETUTU Ja Bpucencka KoHBeHIMja O Te-
perHuy He ypebyje MspuunTo ofroBopHOCT ImpeBosuoLa, Tj. 6pomapa 3a
3aKallllbere, IITO je ca CTAHOBUINTA NMoTpeba ypehemwa caBpeMeHOr OMOp-
CKOT' IpeBo3a poba Temko npuxsarbyuBo. MehyTum, Tpeba mcrahu xaxo
II0CTOje pas/IMyYNTa CTAaHOBMIITA KaJla je pujed 0 MOTYhHOCTVMMa IpuMjeHe
KpeaTVBHOT TyMadema Ha ofpende oBe KOHBeHIuje KojuMa ce ypebyje on-
roBOpHOCT 6pomapa.’? C THM y Be3u, YMHU Ce KAaKo MMa TIPOCTOPA CTAHO-
BUIITY Jia je OATOBOPHOCT Opofiapa 3a INTETY Y3POKOBaHY 3aKallllbeHeM
UMIUIMIUTHO ypeheHa OBUM peryaTOpHUMM MHCTPYMEHTOM y CKIafy ca
yTBpheHuM InepronoM INpuMjeHe pexxXyuMma OATOBOPHOCTH, O dyeMy he Buime
pujedn 6utn y nabeM TekcTy. Ha npyroj ctpany, mak XamMOypIIKuM IpaBy-
NMMa ce YITTaBHOM Ha jeflUHCTBEH HauMH ypelyje ogroBoprocT 3a ryburax,
omreheme 1 3aKallllbermbe Y UCIOPYLM TepeTa. YjeHO faTa je M HOBOBHO
Ipely3Ha 1 YHOTpeO/pyBa fepMHUIIMjA Cafp>KIHEe CaMOT TI0jMa 3aKallberha
y ucniopyuu po6e.*?

Kapa je, mak, pujed o Tpajamy, Tj. IepUOLy Bakelma yCTAHOB/BEHOT
PEeXUM OATOBOPHOCTY Opojapa, y HMUTAIY je jOLI jeaH CerMEHT Y KojeM
cy XamOypika IIpaBuia OTHUIUIA KOPaK Hampujel y ofHOCY Ha Bpucencky
KOHBEHIIMjy O TepeTHUIM. Haume, mpema 4ecTO KpUTMKOBAHOM Djellerby 13
Bpucencke KoHBeHUMje,”* Taj Mepuof je MOCpesHO — AedUHNCAmEM II0jMa

21  Bug. supra ¢ycHora 6p 6.

22 OsBa CTaHOBUINTA BapyUpajy Off TOra Jia je OBaj TUII OATOBOPHOCTYU HPOCTO U3OCTAB/bEH
y Bpucenckoj KOHBEHMIMjU O TepeTHULY, IPEKO OHMUX fia je caMo AjemMMMUYHO ypeben
- Kajia je pujed o ocmobobherny of OATOBOPHOCTU 33 3aKallllbelbe Y CIydajy ONpPaBIaHOT
CKpeTama ca yTBpheHoOr Kypca pajiu CllalllaBarma MMOBUHe (WI. 4 CT. 4), [0 OHUX Koja 1C-
TUYy fia Ce Ta OATOBOPHOCT FeHepayHO NPeTIOCTaB/ba, Tj. Aa je UMIUIMUUTHO ypehena.
Bug. Vesna Poli¢ Foglar, ,,Odgovornost za zakasnjenje u prijevozu robe u sadasnjoj po-
morskoj praksi i prema Roterdamskim pravilima, Pomorsko poredbeno pravo, 6p.51/
2012, 204-207; M. Tpajkosuh, 135-137.

23 Yn. 5, ct. 2 XaMOypIIKKX IpaBua: ,/l0 3aKalllberba y UCIIOPYLIHM JOIasy Kafja poba Hitje
npenaTa y MjecTy yrBpheHOM Kao /yKa MCIOpyKe y YTOBOPY O IPEBO3Y, ¥ AOrOBOPEHO
BpujeMe, WM, Y OBCYCTBY JOrOBOpa O POKOBMMaA UCIIOPYKe, V BpujeMe y KojeM 6u ce
JCIIOPYKA Pa3syMHO MOITIa OYeKMBATH Off IIaK/bUBOT IIPEeBO3NOLA, Majyhn y BUmy cBe
OKOJIHOCTH CrTydaja“. Buime o 1mojmy, MojanuTeTMa ¥ HaunHy ofpebema MsHOCa ImTeTe
360r 3aKallllerba Y UCIOpYL pobe KOf IIOMOPCKOT NpeBo3a Bup. bopucnas Vsomesuh,
»ONTOBOPHOCT NMOMOPCKOTr 6pofiapa 3a 3akalulmwemwe’, 360pHux IIpasHoi dakyniteia y
Tummoipagy, 1976.

24  Bug. Francesco Berlingeri, Comparative analysis of the Hague-Visby Rules, The Hamburg
Rules and The Rotterdam Rules, Paper delivered at the General Assembly of the AMD,
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»IIpeBo3a pobe“ y wiany 1. KoHBeHIMje — cKpaheH Ha Iepuoj Of TpeHyTKa
yToBapa pobe Ha 1au y 6pof 10 TpeHyTKa UCKpLjaBamba, Tj. MICTOBapa pobe ca
6pona. TuMe cy HemoTpeOHO BaH MOCTAB/LEHOT PEXKUMa OATOBOPHOCTH 6pO-
flapa 3a TepeT ocTaB/beHM ofipeheHn mepmopy y Kojuma ce ta poba u jame
HaJIa3M, Tj. MOXKe HaJa3UTY Yy Ap>KaBMHU Opopapa, ¢ o63upom fa Gpopap
poOy HepujeTKo mpey3uMa Beh Ha KomHY, 6aur kao mTO poOy 1 He Ipenaje
yBHMjeK IIPUIMKOM CaMOT MUCKpIiaja ca 6popa.

Ha pmpyroj crpanu, wianoMm 4. XaMOypUIKMX IIpaBUIa je U3PUIUTO
IPOINCAHO fIa Cé PeXXVM OATOBOPHOCTH Opoyiapa yTBpheH ToM KOHBEHIIVjOM
HpuMjemyje y Iepuofy Koju o6yxBaTa BpijeMe TOKOM Kojer ce poba Hamasu
y Ap>kaBMHU Opopiapa y JynM yKplaja, BpyjeMe Tpajama caMor IIpeBo3a I
BpujeMe TOKOM KojeT ce poba Hamas3) y p)KaBUHY Opofiapa y Ty UCKpIaja.
Ipyrum pujeunma, nepyoy Bakewa pexxnMa ofiroBOpHOCTI 6popapa je XaM-
OypIIKMM IpaBUIMMA Y LjelIMHY je ,[IPeKIOIUbeH  ca IepPUOJIOM Y KojeM ce
pob6a Hanasy IOJ HEMOCPeJHOM KOHTPOJIOM, Tj. Y ApP>KaBUHM IIPEBO3NOILIA,
IITO je eBUAEHTHO IpaBefHNje 1 ca CTAHOBMINTA HAIlOpa Ha YHUQUKALVjU
IpaBHOT pexxuMa Meh)yHapogHOT 1peBo3a pobe Mope edeKTHUje pjeliere.

Kao u y morneny nepmopa Baxema pexmma, pasinke msmeby Xam-
OypLIKMX IpaBmia ¥ Bpucencke KOHBeHIMje O TepPeTHUIM HA IUIAHY KOH-
KpeTusanuje Jy>XHocTy 6popapa BupuBe ¢y Beh Ha npsu mornen. Hanme,
pemakTopu bpucencke KOHBeHIMje O TEPETHULM CY CE€ OBJje HEeLBOCMIIC-
JIeHO OIIpefMjeNuIn 3a NpMMjeHy NpuHuuNIa numerus clausus. KoukperHo,
yTBpheHa cy obaBese 6popapa fa mpuje moYeTKa, Kao 1 3a BpMjeMe Tpajama
IIOBMAOEHOr IOAYXBaTa OCIocobu Opox 3a maoBujdy, Ja ra TeXHUYKU
ompemyu, ob6e36ujeny oprosapajyhy mocagy u cHabauje MOTpelIITHHAMA 32
YTOBOPEHO IIyTOBalbe, Te ja CKIAAUIIHYU IIPOCTOP, KOMOpe 3a XTabeme u cBe
IpyTe AjenoBe 6pofia y KOjuMa ce CKIAQMIITH TePeT OfpKaBa CIIPEMHMM U
6e36jeHuM 3a yTOBAp, MPeBO3 U YyBambe UCTOr.> Ilopen Tora, yrephene cy
u obaBe3e Opopjapa HaKOH IIOYETKA IIOBMAOEHOr NOAyXBaTa IPOIVICHO U
HaX/BYBO: YTOBAPY I PyKyje ca TePeTOM, CJIOXM Ta, IIpeBe3e, YyBa U OfpiKa-
Ba ra y Haj6obem Moryhem cTamy, Te mpema y mymm uckpiaja.® Konauno,
yrBpheHa je un meta/bHO ypebeHa obaBesa m3faBarma TepeTHUIlE Ha 3aXTjeB
Kpliaresba.

Y KOHTEKCTy OIMCaHOT DEry/laTOpPHOI pjellierba, IOjeiMHM ayTOpy
npumjehyjy kako Ha omycaHy Ha4MH HUjecy cBeoOyxBaTHO ypehene obase-

Marrakesh 5-6 November 2009. YnaHax je [OCTYIIaH Ha 3BaHMYHO] MHTEPHET CTPAHULIN
UNCITRAL-a: https://www.uncitral.org/pdf/english/workinggroups/wg_3/Berlingieri_pa-
per_comparing RR_Hamb_HVR.pdf, (8. 9. 2018).

25 Dbpucencka KOHBeHIMja O TePETHULN, YL 3, CT. 1.
26  bpucencka KOHBeHIMja O TEPETHULN, YL 3, CT. 2.

27  bBpucencka KOHBeHIMja O TEPETHULN, YL 3, CT. 3.
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3e 6popmapa, ¢ 003MpPOM Jia je UCHYIITEHO Jja Cé M3PUUNTO YTBpAM obaBe3a
npepaje Tepeta opamheHoOM mpuMaoly, objaimasajyhu to okonnonthy na
je HaMjeHa M3BOPHOr TeKcTa Dpucencke koHBeHIVje (HEYCIjenux ,XalIKux
npaBwIa” foHMjeTnx 1921. ronyHe oy okpubeM Yapyskema 3a MehyHapogHO
IpaBo ca cjepuuTeM y Xary — IpuM. ayT.) Ouia Ja ImpefcTaB/bajy CTaHAap-
JIHe K/Iaysy/ie TepeTHuIIE Koy MehyHapopHoT peBosa pobe Mopem.”® Hama
ce, MaK, YMHM Ja Cy ce peflaKTopu bpucencke KOHBeHLUje O TepeTHMULU
3agp>xamy Ha obaBesu Ipefaju pobe y myum mckpiaja 36or seh mcrakny-
Te OKOJMHOCTY JIa Ce PEeXMM OATOBOPHOCTM Opofapa 3a TepeT yCTaHOBJbeH
OBOM KOHBEHLIMjOM IIpUMjebyje caMO y NEPUOAY KOju Tpaje of TPEeHyTKa
yToBapa pobe Ha mmm y 6pof, Ima Ko TpeHyTKa Kaja poba HamycTu Opof.
Opatie 61 CYBMIIHO M TAaKBOM KOHLENTY KOHBEHIMje KOHTPAaJMKTOPHO
6uno yrBpbuBame ob6aBe3se Ha cTpaHu Opopapa Jja U3BPIIM UCIIOPYKY pobe
oB/IalIheHOM NpKMaolly, jep ce OB/lalIheHN IMpMUMasal, He MOpa Ha/lasuTU y
JIyLV MCKpIIaja HUTK Ce HoApasyMujeBa Aa he poby mpeyseTu ofmax 1o mc-
ToBapy ca 6popa. [laksie, Ha cTpaHy olpaBiaHe KpUTHKe ,,cKpahemwa“ nepno-
fla BaykKerba peXXVMa OATOBOPHOCTY Opofiapa, MOXKeMO KOHCTATOBATH KakKo je,
y omjeny ypebemwa gy>xHoCTH 6popapa, BpycenckoM KOHBEHIjOM O Tepert-
HUIV OPVHIVIL Humerus clausus MIax MpuMujerbeH JOC/beHO U Y CKIamy ca
yTBpheHuM orcerom npumjeHe.

Ha ppyroj crpanm, pemakTopu XaMOypLIKMX IIpaBUIa y TOTOBO Y
njenuHu cy nsbjernu Habpajame obaBesa Opomapa,” MakKo je pujed O TOKy-
MEHTY KOj! je 3HaTHO OOMMHMjI U TeHepaHO KOMIUIeTHuju of bpucerncke
KOHBeHIyje 0 TepeTHNIM. CXOQHO TOMe, MaKap Ha IPBY IIOITeH, MOIIM 61
3aK/BYYNTH JIa je OBO jeflaH Off CETMEHaTa PeXXMMa OIrOBOPHOCTY Opofapa 3a
TepeT y HoIIefly Kojer je XaMOypIIKMM IIpaBUIMMa HAallpaB/beHa perpecuja.
Ho, ma/poM aHanM3oM BUXOBUX Ofipefaba HO/IasyMO [0 HELITO Jpyradujer
3aK/pyuka. Hanme, y wiany 5, Koji ce OFHOCY Ha OCHOB OffJOTOBOPHOCTH 6poO-
fapa, y ctaBy 1 TOTr WiaHa, yTBpDheHa je M3pM4MUTO OATOBOPHOCT 6popapa 3a
IITeTe KOje HAaCTaHy Kao pe3ylrar IyOuTKa, omTehema MIM 3aKallmema y
ucnopyuu pobe y TOKy Iepuopia OATOBOPHOCTH Gpofapa 3a poby NperyusHo
yrBpheHor Beh HaBefeHMM oppenbama wiaHa 4 XaMOYpILIKMX IpaBuIa, y3
MoryhHocT ocro6oberma off 0ATOBOPHOCTY YKOIMKO JOKaXKe Aa Cy HpefyseTe
CBe pasyMHe Mjepe [ja ce U36jerHy HeraTuBHe NOC/benIe, Tj. mreTa. Crora,
MOXKEMO 3aK/by4IMTH fia je, 6e3 063Mpa Ha M30CTaHAK Habpajama KOHKpeT-
HIX o6aBe3a Opofjapa 13 YrOBOPHOT OJHOCA IIpeMa Hapy4MoLy, HaBeleHOM
oppenboM cymTnHcky obyxsaheH, Tj. yrBphen u mupnu kpyr obasesa 6popa-
pa Hero IITO je TO CIy4aj ca bpucenckoM KOHBEHIMjOM O T€PETHUILIN.

28 Bug. F. Berlingeri, 6.

29 Usyserak y TOM pAmjeny je Kao u Kop bpucencke KoHBeHLIMje O TepeTHUI U3PUYUTO
yTBpheHa o6aBe3a u3JaBama TepeTHUIIE HA 3aXTjeB KpIlaTe/ba, BUJ. XaMOypIIKa IIpaBu-
JTa, 4i. 14, cT. 1.
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Hajsan, y mornmeny HajuHTepecaHTHMjeT M MCTOPMjCKM HajKOHTPO-
Bep3HUjer NNTamka y HOIVIefly peXXMa OATOBOPHOCTM Opopapa 3a wiTeTy —
OCHOBA OATOBOPHOCTH, OJHOCHO OCHOBa 3a 0Clob6obeme 0Off OATOBOPHOCTU
3a ryburax, oureherme U 3aKallmbemhe Y UCIOPYLM TepeTa — pasinke usmeby
liBa perylatopHa MHCTpyMeHTa cy Beh mo6po mosmare. Ho, mpBo Tpeba
Ha3HAYMTH [ja je HeCIOpaH U 3ajefHMYKN 3a 00Mje KOHBEHI[yje OIIITU OC-
HOB OATOBOPHOCTY — KPMBUIIA, KOHKPETHMje, CyOjeKTMBHA OATOBOPHOCT ca
IPeTIOCTaB/beHOM KpMBUIIOM. IIpennsHuje, To 3Hauu fia ce, IO IPaBUILY,
KpuBuIA O6pofapa 3a LITETy Koja HACTaHe y Be3M Ca TEPEeTOM, Kao M y TOKY
Tpajama (IpuMjeHe) KOHKPETHOT pPeXMMa OATOBOPHOCTY, IPETIIOCTAaB/ba.
Ha4yuH Ha Koju je oBakaB KOHLENT peajn3OBaH y [BMjeMa KOHBEHIMjaMa,
MeDhyTiM, 3HaTHO ce pasimKyje.

Y XaMm6yplukuM IpaBuMIMMa ce, Ha jefJHOj CTPaHM, jaCHO M Ha Ha-
Y)MH IpUMjepeH CaBpeMEeHO] 3aKOHOJABHOj (HOMO)TeXHMIM M HoTpebama
mehynapomsor mpesosa po6e,’’ ypebhyje pexum cy6jexTuBHe OIrOBOPHOCTH
Opopapa ca NpeTHOCaB/beHOM KPMBUIIOM, I Ce, y IpaBuUIy, Opogap Moxe
OCTIO00UTY OATOBOPHOCTY YKOJIMKO IOKaXKe i je IPely3e0 CBe HeONXOfHe
(pasymue) mjepe ma mo mrete He mohe.’! Takohe, mpeumsuo cy yrephenn
W U3y3elly, Tj. TpPM IOceOHa Cydaja KOjy OfICTYIIajy Off OIIITET IpaBuIa y
norneny HaumHa yTBphuBama oprosoproctu. IIpBo, 3a ciydaj mreTe yc-
ey moXkapa Ha 6p0112y, TepeT JOKa3uBamwa ce ab initio mpebaryje ca 6po-
nmapa Ha omrehenor.’” Jlpyro, y cTyuajy mpeBo3a XUBUX SKUBOTHIbA, TEPET
IoKasyuBama ce mpebainyje Ha omreheHor Kafa 6pogap JOKaxe je Ciyujenuo
CBe MHCTPYKIMje Hapy4MolLia y Be3! ca KMBOTUIbAMa, Te JIa je IITeTa HacTaja
Kao pe3y/ITaT pu3MKa MHXePEHTHUX Toj BpCTU mpesosa.>” Tpehe, 6pomap ce
y motnyHocTu ocnobabha oAroBOPHOCTM 3a LITETY HACTATY YC/bell MOKYIIaja
CIIallaBaba JbYACKIUX XKMBOTA WM Pa3yMHUX MOKYyIIaja ClallaBamba VMOBM-
He Ha Mopy.>*

Ha ppyroj crpanu, Bpucencka KoHBeHIMja O TepeTHMUIM M Ha OBOM
LIIPVMjepy” IPOMOBUILE peTaTBHO HeyoOudYajeH HPUCTYI 3a CaBpeMeHe
perynaTopHe cTaHAapyie, 6e3 063upa Ha OKOTTHOCT Jja je IIOC/bebI IPOTOKOT
0 M3MjeHaMa yCBOjeH TOfjMHy HaKoH XaMOypIIKux mpasuia. KoHKpeTHO, y
4IaHy 4, cTaBy 1, ycTaHOB/baBa Ce IPETIOCTAaB/bEHA OATOBOPHOCT Opojapa
34 IITETY HACTANY XAQ PESYNTAT USOCTAHAKA Jy)KHE NAXIHe HA fia OCTIOCO-
6u 6poy 3a IoBMAGY,>> f1a ra TEXHIIKH OIpeMy, 06esbujenu oxroBapajyhy

30  Scott M. Thompson, , The Hamburg Rules: Should They Be Implemented in Australia
and New Zealand?, Bond Law Review, vol. 4(2), 1992, 168-185, 175.

31 Xambypuika npaBwia, 4. 5, CT. 1.
32 Xambypuika npaswia, 4. 5, CT. 3.
33 Xambypuika mpaBuia, 9. 5, ¢T. 4 u 5.
34 Xambypuika npasuia, 4. 5, CT. 6.

35 IIpm ToMe, MehyTuM, ocTaje HejacHO Ja /M ce AY>KHOCT OCHOCO6/baBama Gpofia IpoTexe
caMo Ha IepHoJ, O oYeTKa IVIOBMUAOe M 06yXBaTa U BpujeMe M3BpILIeHha YToBOpa Ha-
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nocajy M cHabAuje MOTPeNIITYHAMA 32 YTOBOPEHO IIyTOBalbe, Te Ja CKIa-
IUITHM IIPOCTOP, KOMope 3a xmaleme u cBe pyre fjenose 6pofa y Kojuma
ce CKIA[VIITU TepeT Ofp>KaBa CIIpeMHMM 1 6e36jefHIM 3a yToBap, PeBO3
U 4yyBame UCTOL. MehyTum, y TeKCTy KOHBeHIuje ce HUITje He IOMMIbe,
Tj. He ypebyje ocHOB ofroBOpHOCTH 3a ocTane ob6aBe3e 6popapa yTBpheHe
paHMje NUTUPAHMUM YIAHOM 3 OBOT perynaTopHoOr MHcTpymeHTa. Opatie ce
6e3 mpuMjeHe MOJATHMX METOJA TyMadera, IIOMYT MCTOPMjCKOT M CUCTeM-
CKOT' TyMadema, He 611 MOITIO ca u3BjecHOmNy TBPAMUTY f1a MCTU OCHOB Ofi-
TOBOPHOCTYM BV U Y IOIJIEAY jefHAKO Ba)XHMUX M KOHBEHLMjOM U3PUYUTO
yrBphennx obasesa 6posapa ja IPOINCHO U NMaXK/bMBO YTOBAPY U PyKyje ca
TepeToOM, C/IOKM Ta, IIpeBe3e, YyBa U OfipKaBa y Hajoobem Moryhem cramy,
Te Jla Ta ucToBapy ca 6posa y mynu uckpiiaja. TakBe HejacHohe McTOpPHjCKM
Cy IpeficTaB/bajie 1 joll yBMjeK Cy U3BOP NpaBHE HECUTYPHOCTHU Y CIIOPOBMU-
Ma ¥ YOIIIITe IPaBHUM OJHOCKMA KOju Ipouswitase u3 MehynapopgHor mpe-
BO3a pobe MopeM.

HapasHo, omucane Hujecy jenuHe O6uTHe pasnuke usmeby aBa pery-
JIaATOpHA peXXVMMa Kajfia je OCHOB OATOBOPHOCTH Y muTamy. Kox T3B. ,13y3e-
Taka®, Tj. ClydajeBa KOJ KOjUX Ce TepeT [JOKa3MBarba OATOBOPHOCTM, a Ca-
MVM TUM ¥ KpUBMUILIE ,CeN HA CTpaHy omTeheHor, Tj. muua opnaurhesor aa
3axTHjeBa OJLITETY, PasynKe Cy jour uspaxennje. Hanme, mosHaro je fa, 3a
PasnmKy of cBera Tpu (rope HaBefjeHa) M3y3eTKa Off KOHIIENTa CyOjeKTUBHe
OZITOBOPHOCTH Ca MPETIOCTAB/bEHOM KPUBUIIOM YCTaHOB/bEHOI XaMOypii-
KUM MIPAaBIINMAa, Y3 HECIIOPHY KOjI Ce OfHOCK Ha ClalllaBarbe JbYACKIX JKI-
BoTa 1 pobe Ha MOpy,”® y Bpucenckoj KOHBEHIMjU O TepPETHUIM MTOCTOjN
16 KOHKpETHUX CIy4YajeBa y KojuMa ce 6pofap MOj OaKIIaHUM YCIOBMMA
ocnobaba op OJIrOBOPHOCTH YC/bes| IOCTOjarba IMOCeOHNX OKOMTHOCTH 33 KO%C
Cy y TMM CHTyallMjaMa IPeTIIOCTaB/ba fa Cy YCIOBM/IE HACTAHAK IHNTETe.
Osgpje ux Hehemo cBe Habpajaty, amu hemo mopByhm ma cy Hekm of BUX,
IOIYT HayTUYKe IPelIKe, HEPUjeTKO KPUTUKOBAHM Y TEOPUjU,”° a HEKN ce,
HONYT Clallarba KMBOTA ¥ MMOBMHE Ha MOPY CYBMIIHH, jep Cy IMOCe6GHO
ypebenn y npyrom mujery xonsentuje.” Y mpakcu je, max, pujed je o de facto
u3y3elyMa KOJ KOjuX ce IpuMjeryje KOHIENT CYOjeKTUBHE OfTOBOPHOCTHI

KOH IIOYeTKa IIoByuyde, IITO je BPJIo OMTHA OKONHOCT Y CBUjET/Iy Y a/beM TeKCTY OIu-
caHe HEKOMIUIETHOCTY CaMor 4iaHa 4, cT. 1. Vinak, unHu ce [la je MHTEHIUja pefakTopa
KOHBeHIMje 61/1a IpBa, Tj. PeCTPUKTMUBHMjA Off [iBUje anTepHaTuBe. Buine Bua. Jasenko
Marin, ,,Odgovornost prijevoznika za plovidbenu sposobnost broda“, Zbornik Pravnog
fakulteta u Zagrebu, 58(1-2), 2008, 489-507.

36 bBpucencka KOHBEHIMja O TEPETHULN, YL 4, CT. 4.
37 bBpucencka KOHBEHIMja O TEPETHULN, YL 4, CT. 2.

38  Buue 0 akafleMCKMM pacnpaBaMa, OFHOCHO apTyMEHTMMA 3a U IPOTUB Hay TUYKE IPelll-
Ke Kao 0cHOBa ocnobobema 6popapa op ofrosoproctu Bup,. Ivana Orsulié, ,,(Ne)odgov-
ornost pomorskog prijevoznika za $tete na teretu uslijed nauti¢ke pogreske®, Pomorsko
poredbeno pravo, vol. 47(162), 2008, 135-150; D. Pavi¢ (2006), 229-231.

39 bBpucencka KOHBeHIMja O TEPETHULIN, YL 4, CT. 4.
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ca JOKa3aHOM KpMBMIIOM, Tj. IOCeOHMM OCHOBMMa ocnobabama Gpopapa
Ol OZITOBOPHOCTM 3a LITETY, IpY 4eMy je Opofiapy Koju ce Io3MBa Ha HUX
JIOBOJ/BHO Jla MOKaXe Y3POYHO-NIOC/bEAMYHY Be3y uaMehy moceOHMX OKONI-
HOCTM M HacTajie ITeTe a 6U TepeT JoKasuBamwa mpenno Ha omrehenor.*
Takie, mosuiyja 6pomapa y bpucenckoj KOHBEHIUjM O TepeTHULN je OUT-
HO pelaKkCMpaHa y offHOCy Ha XaMOyplIlKa IpaBWIa, HO, YMHU Ce Ha Ha4MH
KOju HMje O Kpaja KOH3VMICTEHTaH M IPUMjepeH CaBpeMEHNM yCIOBVMA I10-
MOpcKe IIoBuz6e 1 noTpedamMa yCrocTaB/bakba paBHOTEXe Y MMO3ULIU)I YTO-
BOpHUX CTpaHa. [lopen HaBe#eHOT, Y KOHTEKCTY mopebhera koje je mpegmer
OBOT pajia, y Ipuaor XaMOYypLUIKMM IIpaBUIMMa Ujle U YNEbeHNIIA f1a Cy caMe
dopmynanyje ynorpujed/beHe y TeKCTy Te KOHBEHI[Vje 3HaTHO IIpeLu3Huje U
Mame MOJJ/IOKHE Pa3INiNTUM TyMademhyMa.

Jomr jemHa 3HayajHa pasnuka u3Meby pexxuma oproBopHoOcTM Opopa-
pa YCTAaHOB/bEHMX IIPeIMETHMM KOHBEHIIMjaMa THU4Ye Ce OATOBOPHOCTM 3a
ApyTra MMIA. Y3 HeCIopaH PU3MK KOju HOCK ympomrhaBame, Tj. M30CTaHAK
IeTa/bHMje paspafie TAKBUMX Pa3/MKa Ha OBOM MjecTy, CYIUTMHCKM, MOXKe-
Mo KoHcTaToBaty cbefiehe. [Ipema Bpucenckoj KOHBEHIIMjY O TEPETHNUIN, Y
npasuiy, 6pogap OArOBOpA CaMO 3a /IALA SATIOC/IEH KOJ Hhera M cBOje
nynomohuuke (arente).* XamOypmkum mpaBumMMa, TaK, TPOIMMCAHO je
fa 6pomap Koju je yroBOpMO IIPeBO3 Ca Hapy4MOIleM OAToBapa U 3a IITETy
KOjy TIPMYMHM T3B. ,,cTBapHY 6pomap,*® mpu yemy je cTapuu 6pomap medm-
HIICaH Kao OMJI0 Koje /uije KOojeM je IOBjepeH IMpeBo3 pobe y LjelMHu Un
IjemMMUYHO Off cTpaHe Opopapa, Kao 1 6110 Koja apyra nmija Kojuma je Taj
3a/jaTaK IIOBjepeH Ja/buM IIPEHOCOM IIpaBa U 06aBe3a M3 yroBopa o IIpe-
BO3Y.

3. TpancnoptHe ucnpase (TepeTHUIIA)

Pasmuke usMmehy HaumHa wu3gaBama ¥ CafipKVHE TEPETHUIE Y
Bpucenckoj koHBeHnMju ¥ XaMOypIIKMM IpaBUINMa Cy, Takobe, BpujegHe
aHa/lM3e y KOHTeKCTy nopebema ,KkBanmurera“ jBa peryJaTopHa MHCTPYMeH-
ta. Ho, mpBo o cimunoctuma. Obuje koHBeHIuje yTBphyjy n3pmanty oba-
Be3y Opoyjapa Jja Ha 3aXTjeB KpliaTe/ba M3/la TEPETHMIYy HAKOH IIpey3uMarba
pobe panu obasmama npesosa.*! Pasmuke, mako ummbuse,* Hujecy op mo-

40 Hrvoje Kaci¢, ,Analysis of the Provisions Regarding Liability under the Hague and
Hague/Visbey Rules®, Uporedno pomorsko pravo i pomorska kupoprodaja, vol. 10(3-4),
1988, 177-192.

41 Bpucencka KOHBEHIMja O TEPETHULM, WI. 4, CT. 2, Tad. (q).

42 Y. 10 ct. 1 Xambypiuka mpasuia, 9. 10, ct. 1.

43  XamOypiuka mpasuia, 9. 1, cT. 2.

44 Bpucencka KOHBEHIMja O TEPETHULM, WI. 3, cT. 1; Xambypuika npasua, 4. 14, cT. 1.

45 Xam6ypiuka npaBuna getabuuje ypehyjy oBy matepujy, Tj. mpepsubajy mmpu xpyr mo-
JlaTaka Koju IpefiCTaB/bajy obaBe3He eleMeHTe cafipXuHe TepeTHuue (41. 15). Tume ce
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ceOHOT MPAaKTMYHOT 3HaJaja HU Kajia je pujed o 06aBe3HO] CafpXKVMHU Te-
petHune. Mehytu™m, y norreny npumjenou 6popapa Ha OIIITe CTaibe pobe
(makoBame, BpCTa, KakBoha ¥ C/1.) IOCTOje pas/imKe Koje 3aBUCHO Off OKOJI-
HOCTM C/Iy4aja MOTY YCJIOBUTY PA3/IMKY y CTelleHYy IIpaBHe CUTYPHOCTM JIUIIA
4nje Cy IpaBHM OffHOCK ypebyjy n3gmaBameM Way Ja/buM IPEHOCOM TepeT-
Hune. IIpennsHuje, y 4rany 3, cras 3. bpucencke KoHBeHIMje O TEPETHU-
I TIPOIMCAHO je fa Opofap WM HeroB MIyHOMONHUK HUjecy Ay>KHU Aa Y
TepeTHULIM HaBe#y OMI0 KakBe O3HaKe, OpOj, KBAHTUTET MIN TeXWHY 3a
KOje pasyMHO Bjepyje [ja He OfpakaBajy CTaibe NpUM/beHe pobe MIu Koje
HJje Ha pa3yMaH Ha4lMH MOTAo Jia IpoBjepu. XaMOYpIIKIM IIPaBUINMa, MaK,
npensubeHo je fa je y cIy4ajy IOCTOjarba ONMCAHMX U CIMYHMX OKOMTHOCTYU
Opopap AyXXaH yHUjeTM KOHKpeTHe IpuMjefbe y TepeTHUIY KOjy u3zaje
Ha 3aXTjeB KpIlaTe/ba, Te Jla Ce y CYIIPOTHOM CMaTpa ja je poba ImpuM/beHa
y npensubeHoM, Tj. yroBopeHoM cramy.”” Kako TepeTHMIja IpeficTaBba
060pMB, any 3HaYajaH [OKa3 O Ipey3eToj pobM M IOjefVHMM IpaBUMa U
obaBesaMa 13 YroBOpa, YMHY Ce HECIIOPHMM KaKO je pjelliele YCBOjeHO Y
XaMOypIIKM NpaBUIMMa epMKacHMje ca CTAHOBMINTA 3AIUTHUTE MHTepeca
Opopapa, amym ¥ JIUIA, OCUM HAapyduoIld, KOja Cy y TepeTHULM HasHaueH!U
Kao oBanrheHy IpUMaOLY UK Cy TO CBOjCTBO CTEK/IV IEHOM TPagMULIVjOM.

III YmMjecTo 3aK/pydKa — Kako jabe?

Y mperxofHOM Aujeny cy parta nmopebema ofpeheHnx KbydHUX pery-
JIATOPHMX pjelliera JiBuje KOHBeHUMje Koje ypebyjy mehyHapomuu mpesos
pobe MopeM, IIpMje CBera OHMX KOJ KOjUX, IIO HalleM Bubemwy, OCToje pas-
JIMKE Off 3Ha4aja 3a IIPOLjeHY IbUXOBE ,BPUjeJHOCTH ,, Ca CTAHOBMILTA HAIIO-
pa Ha yHU}MKALVjU IOMOPCKOT npeBo3a pobe. C TUM y Besy, IIOKA3ajo ce
ma cy XaMOypIKa IpaBuia y IMpeTeXXHOM Aujely aHa/lIM3MpaHMX acleKaTa
IpuMjeHe /IBMjy KOHBEHLIMja CaBpeMeHUju NpaBHU OKBUP. Tako je He camo
y Tor7eny HOMOTeXHMYKOT NPUCTYNa, Beh U y fujeny KOMIIETHOCTH, JI0-
TUYHOCTY U ONPaBIAHOCTY KOHKPETHUX PETy/laTOPHMX pjelllelba, M TO KaKo
y TIOITIefly HOJba IIPUMjeHe, TaKO U y IOIeny OpOjHUX acIeKara caMor pe-
XMMa OATOBOPHOCTH Opopapa 3a TepeT. HapaBHo, TO je ujesioM ycnoB/beHO
u okonHomhy fa je OCHOBHM TeKCT Dprmcericke KOHBeHI[Mje O TepeTHM-
IV CTapujy BUIIE Of IO/ BUjeKa y OfHOCY Ha XaMOypIIKa IpaBWUiIa, Te
okonHolhy a je pa3Boj IOMOPCKOT IIpeB03a pobe y TOM MepUOAY LOKUBIO
orpomHe mpomjere. Ho, 6e3 063mupa Ha ucrakHyTO, bpucencka koHBeHIuja

HECIIOPHO CHAXX!M JIOKa3Ha BPUjeHOCT TepeTeHMIle Kao MCIpaBe IMOMOPCKOI IIpeBo3a,
IIa ce M y ToM cMuciny XamOyplika IpaByua MOTY cMaTpaTu e(pMKacCHUUM peryaaTop-
HMM MHCTpyMeHTOM. Ho, Tpe6a npysHaTi a je CyIITMHCKY Cafip>KMHa TepeTHULE JaHAC
CTaHApAM30BaHa JI0 HMBOA KOjU OBY PAasiMKy y PerylIaTOpPHOM IIPUCTYIYy y OUTHOM
penatuBusyije.

46  Xam6ypiuka mmpaBuia, 9. 16, cT. 1 u 2.
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O TEepeTHMLIN je, IITO U3 MCTOPMjCKMX, IUTO M3 MOMUTUYKUX Pasjiora, jOIl
yBUjeK ,IIONMy/TapHUjU“ peryJaTOpHY OKBMP, KOjU Ha jeflaH VU APYTY HA4MH
MMIIZIEMEHTHPA CTOTMIbAK HallMOHATHUX MpaBHUX cucTeMa. OpaTie ce jomr
yBHMjeK IOCTaB/ba MNATame: KaKO NpeBa3nhy akTy/IeHo cTame?

Oprosop Ha rope IMOCTaB/bEHO NNUTAIE j€ CBE CAaMO HE jefIHOCTABaH.
VMnak, 4MHU ce KaKo je HauMH Ha KOjeM ce TOM Ipo6ieMy NPHULUIO Y
mebyHaponHoj 3ajegHuny — uspagu HoBe, Tpehe KOHBeHIuje Koja ypebyje
YIJIABHOM UCTY MaTepyjy — y Hade/ly UCIPaBaH IPUCTYII U JIOTUYaH [IOKYIIA]
IpeBasMIaXema CTapux aHTaroHusma usmeby ,mpucrammia“ gBa peryna-
TOpHa pexxuma. [la 1 je, mak, caMa KOHKpeTM3allMja TOT Mojiefla O/lM4eHa y
Beh nomumanuM PoTepraMckyM npaBuiyMa UCIpaBHA jefHAKO je 3HaYajaHo
U jONI C/TOXKEHM]j€ TIUTAE.

Beh yBomHOM Amjeny mcrakim cMo Ja IWb OBOT pajja Huje JeTa/bHa
aHammsa Porepgamckux mpasmia. Crora hemo ce Ha OBOM MjecTo yKpart-
KO OCBPHYTM Ha IbVIXOBE HajOMTHMje KapaKTepMCTMKa Y KOHTEKCTY Trope
npencTaB/beHNX Iopehema 1 3ak/bydyaka o aBa Bakeha perymaropHa okBupa.

BjepoBaTHO Hajmo3HaTMja, amM M HAjKOHTPOBEP3HMja HOBMHA KOjy
cy pemakTopy PorepmaMckmx mpaBwIa IOKyIIamm yBecTy y MebyHapomHm
TPaHCIOPT poba jecTe IMpeIoKEHO IIperbe orcera npumjeHe. Haume, oBom
KOHBEHI[VjOM je TIepuof, IpuMjeHe yTBpheHor pexxnma ofroBopHocTy (yro-
BOPHOT) IIPEBO3MOIIA 32 TepeT ,OMBUYEH IIOYE€THOM PailbOM IIpey3nMarmba
TepeTa ofj cTpaHe Opofapa M IpefajoM MCTOr OBnamheHOM NpyUMaony y
YTOBOPEHO] MECTMHALVjM Kao 3aBPIIHMM YMHOM, IIPM 4eMy ce JIOKaluje
npeysuMama pobe U mbeHe Ipefiaje He MOpajy Hy>KHO ITOK/IAIlaTi ca JIYKOM
YKpIIaja M JTyKOM MCKpIIaja Kao IO4YeTHe M Kpajibe Tadyke IVIOBUIOEHOT II0-
JyXBara, Tj. IOMOPCKOT CETMEHTA YTOBOPEHOI IpeBO3HOr mIyTa. IIpu ToMme,
ycnoB ma Porepmamcka mpaBwia Oymy NpuMujerbeHa Ha CeT KOHKPeTHUX
npaBHUX (YTOBOPHMX) OFHOCA je [ja YrOBOpeHe JyKe yKpIiaja M MCKpIiaja
OyZmy y pasmuumMTuM Jp)kKaBaMa, Oalll Kao ¥ YrOBOPeHa MjecTa IpeysuMarba
U VICTIOpYKe pobe, Te Ta 6apeM jefiHa off YeTHPY HaBefeHe JoKalje byne Ha
TEpUTOPUjU TIOJ, jyPUCAMKIIOM HeKe Off Ap>KaBa 4aaHuua Konsennuje.

Tope omncaHo perynaTopHo pjelierne je HausIes, AUPEKTaH MOKYIaj
Ja ce TOIYHM IIPasHMHA KOja JIe[ieHMjaMa OIICTaje JUjelioM I Kao Pe3yITaT
JOCaflallllbUX HEYCIjelMX Hallopa Ha IUIAHY jefVHCTBEeHOT ypehema T3B.

47  PoteppaMcka ImpaBua, 4. 5, cT. 1. C 0631poM fja HaM je ¥ GpoKycCy IpofysKeme Hepyoya
npumjeHe ypeheHor pexxyma ofroBopHOCTH 6pofapa, MaKo mocroje ofpehene pasmmke
y OFIHOCY Ha CTaHfapfe u3 ABuje Bakehe KOHBeHIMje, Ha 0BOM MjecTy HeheMo ynasutu
y HeTa/bHUjy enabopalujy usyseTaka ofi IpUMjeHe, Tj. KOHKPETHIUX yTOBOpA O IPEBO3y
pobe Ha Koje ce HOBa KOHBEHIMja He O¥ IpuMjemyBaa y Clydajy Aa CTYIM Ha CHary
(w1. 5 ct. 1). Bumre Bup. Bragumup CaBkosuh, ,,Pexxum oprosopHoctu 6pogapa 3a ry-
6urak, omrehemwe min Kaumerme y ucnopyun pode y KouseHiuju YjenmumeHux Hanuja
o MehyHapogHOM IpeBO3y pobe y IjeNmHM VTN JjeTMMITIHO MOPCKMM Ty TeM', ITpaso u
ipuspega, 6p. 1-3/2011, 52-66.
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»MYIIUTUMOJATHOTI* TIpeB03a, KOju Cy Ipeay3suMaHy Takobe 1oy okpumbeM
YjenumeHnx Ham/[ja.48 Ha gpyroj crpanm, mak, Tpeba mmaru y BMUAY ja
ce TPegHOCT y NOIVeAy IpuMjeHe Ha KONHEHM M BasfyLIHM CETMEHT
jeIMHCTBEHOT IpeBO3HOr nyTa PoTeppaMcKuM IpaBUIMMA [aje YIpPaBo
OHVM KOHBeHIMjaMa Koje Beh ypebyjy Te obmactu mpeBosa, HapaBHO, Kaja
je ompen6ama 0 JOMeHy IpMMjeHe TUX KOHBeHIMja IpefBubeHa ImpuMjeHa
IbJIMa YCTAHOBJ/BEHOT PEeXIMMa OfIFOBOPHOCTU IIPEBO3HMKA Yy Ba3[yLIHOM,
IPYMCKOM WM/IM Xe/besHudkoM caobpahajy.’ Ho, To ounrnenno muje 6mmo
JIOBOJBHO fla YOI CIIOpafiiyHe KPUTHKE, Tj. He3a[JOBO/bCTBO U3PAXKEHO Y
CTaBOBMMA KaKO Ce€ OBOM KOHBEHIIMjOM HENOTPeOHO KOMIUIMKYjy IpaBHU
OIHOCHU KOJi MY/ITUMOJATHOT IIPeB03a ¥ PEeXKUM OATOBOPHOCTY VHUIUjaTHO
npuwiaroheH TpaHCIOPTy pobe BOLEHMM IyTeM Ha Majia BpaTa YBOGYU M Y
npyre rpane mpeposa.”’ Hama ce mak, YMHM Jla TAKBMM KPUTMKAMa y CaB-
peMeHVM YC/IOBUMA IIOC/IOBamba, YK/bY4yjyhy JOCTYIHOCT IpaBHe 3aIITHTe
U pefleBaHTHUX MH(QOpMaluja yoIIuTe, HeMa IpeBuIle Mjecta. Tum mpuje
mTo ¢y PorepmaMckmM mpaBuiyMa HalpaB/b€Ha jacHa pasrpaHMYerba Koja
YITIaBHOM He OCTaB/bajy IPOCTOPA 3a Pa3IMUINTa TyMadema U HeJoyMulie y
TIOI7Iefly MjepOJaBHOT IIpaBa 3a KOHKPETHM IPaBHY OJJHOC.

Y norzneny pexxmuMa ofroBOPHOCTHM IPeBO3MOIA 3a TepeT, Porepmam-
CKa TpaBWIa 4uHe Takole 3HayajaH MCKOpaK, mpenusupajyhm umraB Hu3
CTaHJap/a Ipey3eTHX 13 aKTYeTHUX Pery/IaTOPHUX pexxuMa 1 yBopehnu Heke
HOBe II0jMOBe YIPaBo y ToM Luby. Tako je PoTepgamMackum mpasuimma, 3a
PasnmKy of Bakehux perynaTopHMX peXuma, U3pu4nuTo npensubeHo ga ce
IIOYeTHN TepeT /I0Ka3MBamba Haaasy Ha omreheHOM /uily, TO je KOPEKTHO
pjellierse ca CTAaHOBMIITA Hapy4Molla IIpeBO3a Kao YyTOBOPHe CTpaHe, jep je
VI3PMYNMTO IPOINCAHO U TO Ja je JOBO/BHO fia omreheHo /mije Jokaxe Aa
je mTeTa HacTaja y TOKY IIepMOJa OATOBOPHOCTM IIPEBO3MIIA 32 TepeT Jia
6u ce Taj TepeT JOKasuBama Tpebamyo ca omrteheHor Ha mpesosuora.’!
Takobe, Porepmamckum mpaBuavMa ce yBOAM ¥ HOBM IIOjaM ,OIepaTepa
Ha Mopy" (eHr. maritime performing parties), 4ujoM je peryJaTOpHOM pas-
PajioM He CaMO 3HATHO IPOIIMPEH KPYT JIUIA 4Yuje YCIyre IpeBO3uiall Ko-
PUCTM y U3BpIIEHY YTOBOPHe obaBe3e IIpeBO3a U 3a 4Mje pajiibe OfToBapa,

48 KoupeHuuja YjemumeHNX Halyja 0 MehyHapogHOM MYITMMOaTHOM TPAaHCIOPTY poba
(enr. UN Convention o international multimodal transport of goods), ycBojena je y XKe-
Hesy 1980. ropuHe, anu jom yBuje HUje CTYIU/IAa Ha CHAary M Majo je BjepoBaTHO fia he
ce To yomuire u gorogutu. Bun. Theodora Nikaki, ,,Bringing Multimodal Transport Law
into the New Century: Is the Uniform Liability System the Way Forward, Journal of Air
Law and Commerce, vol. 78, 2013, 69-119, 70.

49  Poreppamcka mpaBuia, 4. 26. u 82.

50 Tomotaka Fujita, ,The Comprehensive Coverage of the New Convention: Performing
Parties and the Multimodal Implications®, Texas International Law Journal, vol. 44, 2009,
350-373.

51 PoteppaMcka npaBuia, 4. 17, cT. 1.
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Beh je 1 1o MpBM IyT YCIIOCTaB/beH HEMOCPeaH ¥ HEeCIIOPAaH IMpaBHM OCHOB
3a IIOCTaB/bakbe TY)XXOEHOT 3aXTjeBa 3a HAaKHAJy IITeTe IIpeMa TUM JIUIMMa,
M TO TOJ VICTYM YC/IOBUMA (PeXMMOM OZITOBOPHOCTM) TIOZ Kojuma 6popap
OfiTOBapa 3a ILUTETY.

Ha gpyroj ctpanu, Porepmamckum mpaBuamMa je ,BpaheH“ mmpox
KpYT CiIy4ajeBa y KojuMa ce de facto mpeTrocTapsba fa IITeTa HYje HacTaa
kpuBMIOM 6popapa.”> OBU ce moce6HM OCHOBU ocmobalama O OIroBop-
HocTM y HajBehoj Mjepu mokmamajy ca Beh mobpo mosHatum u3 Bpucencke
KOHBEHI[Vje O TepeTHMIM — ,BpUjeflaH" IIOMeHa M3y3eTaK je HaBMUIAI[VOHA
TpeIlKa — YMMe ce TIOTeHIMjaTHO Pe/laKcypa Mo3niuja 6pofapa y OFHOCY Ha
oHy yTBpheny XaMOypIIKuM IpaBuInMa.

Hajsap, ykonmko u Kaja CTyIle Ha CHary, jefaH o Hajsehux mckopaka
PoreppaMckux mpasuia 6uhe OKOTHOCT Aa je y caMoj KOHBEHIVjU IIPeIo-
3HAT CHa)XaH YIUIUMB €l1eKTPOHCKO-MH(POPMALMOHUX TEXHO/MOTMja y IPaBHU
IpoMeT, HOCeOHO OHaj KOju IpaTy caBpeMeHM TpaHcopt poba. Hanwme, Po-
TepAaMCKUM IIPaBUIMMA je IPUIMYHO [eTa/bHO U Ca CTAHOBMIITA NpUMjeHe
edukacHO paspabeH KoHIenT ynoTpebe eleKTPOHCKMX TPAaHCIOPTHUX JO-
KyMeHTa, Ipuje CBUX, TepeTHule. KOHKpeTHO, WIaHOM 8. je yCTaHOBJ/beHa
Haye/THAa PaBHOIPABHOCT €/IEKTPOHCKE M OCTaINX (popMM y KojuMa ce MOry
Hahu TpaHcnopTHe ucnpase (IpuHINI GYHKIMOHAIHE eKBMBajIeHIje hop-
MM), IITO je, pasyMuje ce, IpUMAapHO NanupHa GopMa, MaKO Ce UCTA U3PUIN-
TO He MOMMIbE y TEKCTy KOHBEHIMje. Y3 To, 4IaHoM 9. Porepmamckux mpa-
BIJIA KOjUM Cy yTBpheHU OCHOBHM, de facto TEXHWYKU YCTIOBU KOjU MOPajy
OUTK 3a/10BO/bEHM IPWINMKOM M3JaBamba M YIOTpebe eeKTPOHCKUX TpPaHC-
HNOPTHUX IOKYMEHTa KaKo O ce MpaBHM IIPOMET MOTa0 HECMETHO OfiBUjaTy
Ha Taj HauyH, aQVPMUCAH je ¥ MPUHINI TeXHOJIOLIKe HeAVICKPUMUHALIje.
Hawume, cBjecHu fuHaMuKe KojoM ce laHac pasBujajy mocrojehe u kpenpajy
HOBE e/leKTPOHCKO-MH(POPMAIMOHEe TEXHOJIOTMje, PefaKTopy KOHBeHIuje
n36jermt cy mocpegHo (GaBOpM30Balbe AKTYETHUX TEXHONOTHjA, CTPUKTHO
nHCcHCcTUpajyhy Ha KpajibuM edekatuma 4yyje MOCTU3abe Y MOy 3allTh-
Te BjepOJOCTOjHOCTI JOKYMEHTa ¥ IPUBATHOCTY KOMYHMKaIuje Mopa OuTn
06e36ujeheHo 6110 KOjOM IPUMMjeHeHOM TEXHOTOTUjOM.

Ha ppyroj crpann, Mehytum, mako cy Ha moMmeHyToM Iiany Porep-
JlaMCKa IpaBWIa 3HA4ajHO ,JICKOpadmIa“ y ogHocy Ha Bakehe perymaropHe
OKBIpe, OCTaJIO je HejaCHO 300r yera ce M3pMYNTO MHCUCTHMPA Ha NIPETXOf-
HOM IIPUCTAHKY JIMIja KOja KOPYUCTE eJIEKTPOHCKE TPAHCIIOPTHE UCIIPaBe Kao
YCIIOBY 3a IbMXOBY 3aKOHUTY anMjeHy?54 Kao jeman op mormyHux ofroBopa

52 PoteppaMcka npaBuia, 4. 17, cT. 1.

53  Ilox ycrmoBoM fia 6popap ,,OKaxKe Aa je jefaH Iy BUIle Of Tux forahaja gonpusmo Ha-
craHKy wrete (wi. 17 ¢T. 3), o he ce y mpakcu, cMatrpamo, de facto mpeTHoCTaB/baTH.

54 PoteppaMcka npaBuia, 4. 8, cT. 1.
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Ha OBy funemy, Hamehe ce 3ak/bydyak /la HUM CaMM PeJAKTOPU KOHBEHIMje
HUjecy [0 Kpaja BjepOBa/M y MCIPABHOCT jeJHAKOT TPeTMaHa elIeKTPOHCKE
dopme TparcopTHMX Mcnpasa. Ho, mTo rox fia je pasyior, YnHM ce HecHop-
HMM KakKo je JIOflaTHM e/leMeHaT IPaBHe HEM3BjeCHOCTY y OBOM KOHTEKCTY
YMNHBCHUIIA Oa KOHBCHLU/IjOM HI/Ije ypel')eH Ha4MH [aBamba IIOMEHYTOI IIpU-

CTaHI(a..55

Ha xpajy, meceT rofyHa HaKOH BIXOBOT YCBajamba, CyabmHa PoTepram-
CKUIX IIpaBM/IA U Jajbe je BPJIO HeusBjecHa. IIpu ToMme, aMOMIIM30H MIPUCTYIT
IIpM IUXOBOj U3pajii — KOjU Ce OI7efla Y YCIOBHOM IIMpembY 110J/ba IPUMjeHe
KOHBEHI[Vje Ha ITPeBO3HMKe Y IPYTUM rpaHaMa caobpahaja — morao 6u ce Ha
Kpajy IOKasaTy Kao HajBeha Ipenpeka mbIXOBOM CTyNamy Ha cHary. Jmak,
caM KOHIIeNT ITpeBasuIaKeha He caMo aHTaroHusama mamely npucrammima
Bakehux perymaTopHux pexnma, Beh 1 HemocTaraka ob6uje Te KOHBeHIUje
nyTeM yBobema Tpeher, HOBOT pery/IaTopHOr MHCTPYMEHTA YMHU Ce OIIpaB-
maHuM. Tum mpuje wTO je BUA/BMBO M 0e3 IpeTjepaHo [eTa/bHe aHaIM-
3€ Jla je y KOHKPETHOM CJIy4ajy pujed O CeTy peryaaTOpHMX pjellerba Koja
cy y Hajpehem pamjeny caBpeMeHMja M YKYIIHO IJIelAHO KBAJIMTETHMjA OF
nBuje Bakehe KoHBeHLMje, MoceOHO OHe uMja je IpMUMjeHa jOII YBUjeK
pacrpocTpambeHuja.

55  Buiue 0 pefHOCTMMA U HETOCTALMMA [IPUMjeHe eeKTPOHCKe TepeTHuIie B, Vladimir
Savkovi¢, ,,Towards Broader Use of Electronic Bills of Lading in International Transport
Of Goods: United Nations Convention on Contracts for the International Carriage of
Goods Wholly or Partly by Sea (2009) - A New Incentive or an Obstacle?, SEE Law
Journal, vol. 1(1), 2014, 85-95, 91; Manuel Alba, ,,Electronic Commerce Provisions in
the UNCITRAL Convention on Contracts for the carriage of Goods Wholly or Partly
by the Sea“, Texas International Law Journal, vol. 44, 2009, 387-416; Marek Dubovec,
»The problems and possibilities for using electronic bills of lading as collateral®, Arizona
Journal of International & Comparative Law, vol. 23(2), 2006, 437-466.
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ON THE OCCASION OF 50™ ANNIVERSARY OF THE
HAGUE-VISBY RULES AND 40™ ANNIVERSARY OF
THE HAMBURG RULES - IS THERE ANY HOPE FOR
UNIFICATION OF THE REGULATORY FRAMEWORK

OF INTERNATIONAL TRANSPORT OF
GOODS BY SEA?

Summary

Year 2018 marks the 50" anniversary of the Hague-Visby Rules and 40"
anniversary of the Hamburg Rules, which are both contemporary international
legal instruments regulating interenational transport of goods by sea. Bearing
in mind these aniversarires, the aim of this article was to conduct simulatane-
ous analyses of major differentiating regulatory solutions of the two legal in-
struments, as well as to establish and underline such differencies. The ultimate
purpose of the said analyses, however; was to establish i.e. detect opportunities
for overcoming the established differencies, which should ideally lead to elimi-
nating the accompanying legal uncertainty. Exactly in this context, in the final
part of the article, the current concept promoted by international community
with regard to resolving these “difficulties” is briefly reviewed. More particularly,
some of the key features of the so-calleed “Roterdam Rules” were underlined and
commented in relation to analyses presented in the main, i.e. second part of the
article.

Key words: Hague rules, Hague-Visbey rules, Hamburg rules, Rotterdam
rules, scope of appliacation, liability of the carrier, transport
documents.
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ap Jenena REPAHUI'h
Bumy HayYHu capagHIK
VMHcTuTYT 32 ymopegHo npaBo

ITEHTAP 3A MEIVJALIN]Y 1 APBUTPAIKY
Y OBJIACTU ITATEHATA YCTAHOBJ/BEH
CIIOPA3YMOM O JEITMHCTBEHOM
ITATEHETHOM CY1Y

Pe3sume

3axeamyjyhu ybpsaHom pa3eojy wiexHonoiuje y caspemeHoM gpyuliiti-
8Y, 8PegHOCIli U KOHKYPEHIHOCH KOMUAHUJA c68e 8ulie 3asuce 0 HwUX08UX
Hemaitiepujantux gooapa. C iwium y 6e3u, enuku 6poj mehyHapogrux upasHux
10cn108a 0gHOCU Cce HA Hemailiepujanta gobpa Koja cy tpegmeii 3auiiuiie y
upasy unilleneximyante ceéojure. Kaxko ce mehynapognu wmipiosuncku ciioposu
4ecitio peuiesajy y oKeupy cuciliema 8aHcygckol peuiasarsa cioposa, wocitioju
ilengeHyuja ga ce u Clloposu y 6e3u ca UHILENEKILYAIHOM CB0JUHOM Peuiasajy
U3BAH JPHABHUX CYJHUUA, gaKe antiepHAlUBHUM HAYUHUMA peulasdrba
ciioposa (iocebHo megujavujom u apbuiapaxcom). Ha nueoy EY, y oksupy
HO601 cucillema yHUilapHe uaitieHiliHe 3awuitiuitie, yceojen je Ciiopasym o
Jegunciieenom tatienitinom cygy (CJIIC) koju, tiopeg ocHuearba ipasocygHoi
opiana 3a pewasarve UaileitiHux cioposa — JeguHcitieeHol iailleHiliHoi cyga,
domurwe moiyhHocili pewiasarva HalieHIHUX ciloposa GyiiemM apouitpaxce u
megujayuje. IIpegeuhero je yciiociiasmare Lleniipa 3a megujauujy u apou-
wpaxy y obnaciiu tailienaiia. Y pagy je Hajipe uciuitiana apouinpaou-
HOCT U MegujabunHocii iatleHmHUx clioposa youuwiie. Hakon tioia, ananu-
supane cy ogpegbe CJIIC koje ce ogHoce Ha ocHuseare Llenttipa 3a apouitipasicy
u megujayujy y obnaciiu iailieninia. Animiuyuniupajyhu uzaszose ca xojuma ou

90



10-12/2018. Jemena Repanuh (ctp. 90-104)

ce Moine cyouuitiu ciiparke y UoCyiyuma megujavyuje u apouitpasce, uoceo-
Ha daxtrba y pagy tiocéehena je iiome Ha KOju HauuH Ou iipebano wymauuiniu
unu Uax usmeHuttiu u goiynuitiu iojegune ogpegbe CJIIC y yumy iiosehara
PyHKUUOHANHOCTY U epukacHocitiu paga Llentapa.

Kmyune peuu: apbuitipaxca, mequjayuja, yHuitiapnu uaitieni, Llenitiap 3a
megujayujy u apbuiiipaxcy y obnactiu tamienaiia, Eepoiicka
YHUja.

I YBom

Y6p3aHu pa3Boj TEXHONOTMje Yy CaBpEeMEHOM APYIITBY [OIPUHEO je
TOMe Jja BPEIHOCT ¥ KOHKYPEHTHOCT KOMIIaHNja CBe BMIIE 3aBMCE Of Hbl-
XOBMX HeMaTepujanHux gobapa. Crora He usHeHabyje unMmeHMLA Ja ce Be-
nmvku 6poj MehyHapopHMX IPaBHUX [OCTIOBA OFHOCH, Oap HeMMMUYHO, Ha
HeMaTepujanHa fobpa. IIpaBo MHTeNeKTyaqHe CBOjUHE perymiie OZHOC
IpUCBajamba HeMaTepujamHuX fo6apa, Ipy 4eMy ce Taj OZHOC YITTaBHOM CBO-
[U Ha IPNCBajarbe eKOHOMCKe BPEIHOCTM Off Kopuinhewa HeMaTepujaTHNUX
no6apa.! C TMM Besum mpaBa MHTeNEKTyalHe CBOjUHE PEOBHO CY TIpefl-
MeT MehyHapomHMX TProBMHCKMX cropoBa. Kako ce OBM CIIOPOBU 4YeCTO
pelaBajy y OKBMPY CHCTeMa BAHCY/CKOT pelllaBarba CIIOPOBA, IPYMETHA je
TEeHJIeHI[}ja 1a Ce ¥ CIIOPOBY Y B3] Ca MHTEJIEKTYa/THOM CBOjIHOM pellaBajy
U3BaH [PXKaBHUX CYAHMIA, AK€ a/JTEPHATUBHMM HAYMHUMA pellaBarba
criopoBa (Alternative Dispute Resolution - ADR).

C 063upoM Ha KOMIUIEKCHOCT ¥ PU3UKe CYACKOT pelllaBama CIIopoBa
U3 IIpaBa MHTENEKTyalHe CBOjMHE, Y YIIOPEIHOM IIpaBy ce cBe yelrhe mpu-
6eraBa AJIP-y (moce6nHo apburpaxu u Meaujanuju). PemraBame croposa
nyTeM apOuTpaxke ¥ Mefujalyje JOIPUHOCU Op>KeM OfiBUjalby TPrOBMHE U
cybjeKxTu y IpuBpeay pajuje ce ongenemyjy 3a apOUTPaXKHO pelIaBame CIo-
poBa y OIHOCY Ha CyACKM HauyH.” Jlak/e, TeH[IeHIWja Ka aJTepPHaTMBHOM
HauMHYy pellaBama CIIOPOBa U3 MPaBa MHTEIEKTyalHe CBOjuHEe IT06amH je
denomen.’ Y EBpomnu je mpuMeTaH Kako Ha HMBOY Ap>KaBa (6U7I0 fia Cy wia-
Hune EY wn ne), Tako u Ha HUBOY EY.

C jemHe cTpaHe, HallMOHAa/THA 3aKOHOJABCTABa IOjeAVHUX eBPOICKIX
3eMasba y MOC/IeNlbe BpeMe CBe BMIIE IIPOCTOPA OCTaB/bajy aITepPHATHBHOM

1 Cno6onan Mapkosuh, Hyman Ilomosuh, IIpaso umnitienexitiyanxe ceojure, IIpaBHM
daxynrer YHusepsutera y beorpapny, Beorpag, 2013, 22.

2 Jenena Byxapmuosmuh, ,ITojam apbutpabunHoctu y apburpaxuuM npasuma Cpbuje u
Xpsatcke, Axiliyenna iuiliarwa caspemenoi 3akoHogasciiiea, byasa, 2012, 235.

3 O ToMme cBefouM CBe BUIle IIPAaBHMUKE TUTEpaType Ha OBY TeMy, Kao 1 OpojHe OfuTyKe
apOUTpaKHMX TPyOyHa/a y CIIOpOBMMa 13 IpaBa MHTENEKTyaHe CBOjIHe.
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HAuMHY pellaBama CIOpOBa U3 INpaBa MHTeNekTyamHe csojume.’ C japyre
ctpane, EY rtakobhe mounmme na nmpuberaBa AJIP mMexaHM3MmMa Kaja rop je
to Moryhe. Tako Hnp. 3aBop 3a MHTenekTyanHy cBojuny EY y Anuxantey
Ipy»Xa ycryre Mefgujanuje 3a ogpeheHe Tumose cropoBa y Besu ca >KUTOM
u pusajuom.” OcuM TOra, y OKBUPY CHCTEMa YHUTapHe NAaT€HTHE 3alITUTE,
Cnopasym o JenuuctBeHoM nareHTHOM cyny (CJIIC), mopep ycrocraBpama
HOBOT IIPAaBOCY[IHOT OpraHa 3a pelllaBaibe IaTeTHUX CIIOPOBa — JeMHCTBEHOT
nareHTHOT cyza (JIIC), momume MoryhHOCT penraBama MaTeHTHUX CIIOPOBA
nyteM Mepujauuje u apoéurpaxe. Ciopasym npepsuba ocanBame LlenTpa 3a
Menujanyjy u apburpaxy y obnactu narenara (Llenrap).

Haxon BuieflelieHMjCKUX HAIoOpa fa Ce yCIIOCTAaBU jeMHCTBEHU CU-
CTeM 3alITUTe NpoHaa3aka Ha Ty EY, 11. genembpa 2012. ycBojeH je T3B.
IIaTEeHTHY 3aKOHOJIJaBHM ITaKeT KOjU Ce cacToju off Tpu KoMIoHeHTe. To cy:
Ypenb6a o cposobemy 6mike capanme y 00/aCTH yCIIOCTaB/baba YHUTAP-
He MaTeHTHe 3amTuTe,® Ypenba o crpoBohermy 6mmke capajme y 06macTu
yCIIOCTaB/hamha YHUTApHE MaTeHTHe 3aIITHTe Koja ce Twde TipeBoherma’
Criopasym o JeIMHCTBEHOM TaTeHTHOM cymy.® EBporicka yHUja ycrocTasu-
J1a je HOBY PeryJIaTOpHY OKBUP Koju O6u Tpebaso ha MojeffHOCTaByU 3aIUTUTY
nponanasaka y EY.” EBPOTICKM MaTeHT ca yHUTApHUM [IejCTBOM — YHUTAp-
HJI IIaTeHT y>XuBahe YHUTapHO fiejcTBO y CBUM fip>kaBa wiaHuiama EY koje
Y4ecTByjy y O/MKOj capajjbu.

4 Y ToM KOHTeKCTY, Tpebano 61 moMmenyTu OpaHIfycKy, ¢ 0631poM Ha TO fia je 0Ba 3eM/ba
[OCKOPO MMaja PeIaTUBHO PEeCTPUKTUBAH IIPUCTYI apOUTPabMIHOCTY CIOpPOBA U3
IIpaBa MHTeJIEKTyanHe cBOjuHe. DpaHIyCKa je TeK HENAaBHO M3MEHWIA ¥ HOIYHIIIA
Kopexc 0 MHTeNEKTYaTHOj CBOjUHM Y CMUCITY Ja je mpuxsaheHa apOUTpaXka Kao MeTOf
pelaBama Crioposa y Toj obnactu. ¥ Ilopryrany je ckopo HOHeT 3aKOH Koju npepsuba
Zia ce ofpeheHy TUIIOBY CIIOpPOBa M3 IIpaBa MHTENEKTYalHe CBOjUHe 00aBe3HO pellaBajy
y apburpakHoM moctynky. (Buz. Jacques de Werra, ,New Developments of IP Arbitra-
tion and Mediation in Europe: The patent Mediation and Arbitration Center Instituted
by the Agreement on a Unified patent Court®, Revista Brasiliera de Arbitragem, 2014, 20).

5 Bugp. https://euipo.europa.eu/ohimportal/en/mediation, 9. 4. 2018.

6  Ypemba (EY) 6p. 1257/2012 od 17. meuembpa 2012. o cnpoBobemy 6mmxe capafme y
obmactn ycmocTraB/balba YHUTApHE IaTeHTHe saiuTute, 2012, Cny>l<6e1-m muct EY, 2012,
6p. J1 361.

7 Ypemba (EY) 6p. 1260/2012 od 17. meuembpa 2012. o cupoBobemy 6mnxe capagme y
obmacTy yCIOCTaB/batha YHUTApHe IAaTeHTHe 3aIUTUTeKoja ce Tude mpeBobema, 2012,
Cnyx6enn nucr EY, 2012, 6p. JI 361.

8  CmopasyM O JemMHCTBEHOM IIaTeHTHOM CYAY, http://www.unified-patent-court.org/im-
ages/documents/upc-agreement.pdf, 12. 3. 2018.

9  Jenena Repauuh, Yuuiiapru taitientd, VIHCTUTYT 3a yHopegHo mnpaso, beorpan, 2015,
49-56.

10 Y 20, cr. 1 YEY npensuba fa mpxaBe wiaHuie Koje >xene ma Mehyco6Ho ycmocTase
6Ky capaiy v OKBUPY HA[JIOKHOCTH KOje HICY pe3epBHCaHe MCK/BYIMBO 3a YHI)Y
MOTY KOPUCTUTU MHCTUTYLMje YHYje U CIIPBORUTH Ty capajiiby IpUMeHOM ofiroBapajyhux
ofipen6u yrosopa.
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Ypenbe cy objaBmene 31. gerem6bpa 2012. y Crnyx6eHom mucty EVY, a
crymmne ¢y Ha cHary 20. janyapa 2013. IIpegsubeno je ma he moyern ma ce
npumemyjy of 1. janyapa 2014. uam op fatyma crynama Ha cHary CJIIC, y
3aBMCHOCTH Of TOTa KOju Off Ta iBa garyma Hactynu KacHuje. CJIIC crynuhe
Ha CHary Kaja ra paTudukyje HajMame TPMHAECT [pXKaBa, yK/bydyjyhn
®pannycky, Hemauxy u Yjegumeno Kpamesctso (YK). VHave, Criopasym je
notmcano 25 semazmba,'! a 1o cama ra je parupukosano mecer.

JIBa morabaja yTuijanma cy, He caMo Ha OfjTarame Io4yeTKa IpuMeHe CH-
CTeMa yHUTapHe IIaTeHTHe 3aumTute, Beh u Ha weroBy OymyhHocT yommrre.
IIpBo, Ha pedepenaymy onpskaHoM y jyHy 2016. rogure, YK ce msjacHmno
3a n3nasak n3 EY. OBakaB ucxon pedepenayma nma 036mbHe NOCIefuIle Ha
cBe nomuTuke EY, ma u Ha yHUTapHY IaTEHTHY Sa].HTI/[Ty.12 Hpyro, y 2017.
roguay CaBe3HOM ycTaBHOM cyny Hemauke mopHeTa je ycTaBHa >kamba
3a IpeucIuTVBame yCTaBHOCTM 3akoHa o umiuieMeHtauuju CJIIC xoju je
ycBOjuo HeMauky nmaprnaMeHT. Ouekyje ce na he YcraBHU cyn o 0BOj >xanbu
oryunBaTu y ToKy 2018. ropuue.

Jlaxse, y OBOM TPeHYTKY je HeM3BeCHa Cy[j0MHa I[eJIOKYITHOT CHCTeMa
YHUTapHe NaTeHTHe 3allTuTe, yk/bydyjyhn u Llentap sa megujanujy u apou-
Tpaxy y obmactu nareHara. Vako mpucraniiie cucTeMa CMaTpajy fia ce 1eo
HOCTYTIAK OFY>KMO 1 Jja 611 IIITO TIpe TpebasIo MOYeTH ca ’herOBOM IIPUMEHOM,
OBa CUTYyalyja MOXKe ce ITOCMaTpaTu M Ha Jpyru HaduH. Haume, opiarame
IOYeTKa NpYMeHe YHUTapHe MaTeHTHE 3aIlTUTe MOXKe OMTU IpUIMKa fia ce
jOII jeHOM IpPENCIINTAjy HeKa pellema. JIpyrmM pedmma, 3acToj ce MOXKe
VICKOPUCTM Jla Ce OTK/IOHe Heku Beh youeHU Hemocrany y by nosehama
(bYHKIMOHATHOCTU ILI/IOKYIHOT cucteMa. OBaj paj IpefcTaB/ba jefiaH Of
HOKyIIaja y ToM cMepy. Pax ce dokycupa Ha LlenTap 3a mMemujanujy n ap-
OuTpaxKy y obmacty IaTeHara ycTaHOB/beH CIIOpasyMOM O JelMHCTBEHOM
IATeHTHOM CYTY.

Y pagny je Hajumpe McnmTaHa apOUTPAOMIHOCT U MefUjabVIHOCT Ia-
TEHTHUX cIopoBa yommre. HakoH Tora, anammsupase cy ogpenbe CJIIC
KOj/IMa ce yCIocTapjba HOBM LleHTap 3a apOuTpaxky um Menmjanmjy y obma-
CTHM HaTeHTa. AHTMIMIMpajyhm m3asoBe ca Kojuma OM ce MOITIe CYOUUTU
CTpaHKe y IOCTYNI[MMa MeAujanuje 1 apourpaxe, HoceOHa MaKmwa y pagy
nocsehena je ToMe Ha KOju Ha4MH O6U Tpe6aIO TYMAYNUTH MK IaK U3MEHUTHI
u gonyHuty nojepune onpende CJIIC kako 6u ce yHarmpenyia GyHKIMOHAI-
HOCT 11 epuKacHOCT IleHTpa.

11 Cnopasym Hucy nornucane Illmannja, ITorbcka n XpBaTcka.

12 Bup. Jemena Repannh, ,[lepcriexTuBe yHUTapHe IIaTeHTHe 3alUTVTe HAKOH Bpekcura',
IIpaso u tipuspega, 6p. 7-9/2017, 275-289.

13 Bup. ,German complaint aganst Unified Patent Court Agreement on FCCdecision list
for 2018 http://patentblog. kluweriplaw.com/2018/02/21/german-complaint-unified-patent-
court-agreement-fec-decision-list-2018/, 15. 4. 2018.
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IT Ap6uTpabuIHOCT M MeAMjaOMTHOCT IATEHTHUX CIIOPOBA

Tpaguuyonanuy IpUCTYN 3alITUTH IpegMeTa MHTEIEKTyaaHe CBO-
juHe moppasyMeBa Boheme MOCTYNKaA Ipef YIPaBHUM M CYACKMM OpraHu-
Ma onpebene gp>xaBe. CaBpeMeHM KOHIIENT 3aIUTHTE, IIOPE]] TPaAUIIMOHAI-
HOT, TI03Haje ¥ ajATepHaTMBHE HauMHe pelllaBama CIopoBa. ApOUTpaxka u
Menujanyja cy HaunHM AJIP-a koju ce Hajuenrhe KopucTe y copoByuMa u3
IpaBa MHTENEKTYa/IHE CBOjUHE, Ma TaKO M y CIy4ajy IAaTeHTHMX CIIOPOBa.
Vmak, ciopoBu Koju ce MOTY pellaBaTy Ipef apOUTpakoM M MefyjalijoM
nosHajy onpebena orpannyema. Pemapame maTeHTHUX CrIOpoBa mpef abpu-
TPaXOM ¥ MEfIMjaljOM ¥IMa U TTIO3UTUBHMX ¥ HETaTUBHNX CTPaHa o yemy he
OUTH peur y HapeHUM PeloBMMa.

1. ApOUTPaGMIHOCT MATEHTHNX CIIOPOBA

ApbuTpaxka Kao CPefiCTBO 3a pellaBame MehyHapogHuX crioposa cBe
BUIIIe NTPUBJIAYM MKy, HAPOUMTO Kajla Cy y ImTamy MehyHaponne Tpro-
BIHCKe apOMTpake KO Kojux Mel)yHaposHa mpaBmiIa ¥ MHCTUTYIMje ca 3a-
HaXeHNM ycrexoM obe3behyjy HeyTpanaHs, cTpydaH u epukacaH MexaHNM3aM
3a pelllaBame KOMIUIMKOBAHNUX, MeyHapoiHNX criopoBa.

Hauenno mocmaTpaHo, CIIOPOBM KOjU Ce€ OFHOCE Ha IIpaBa MHAY-
CTpMjCKe CBOjUHE, YK/bY4yjyhyMm 1M IHaTeHTHO IpaBO, HPEACTaB/bajy ,CUBY
30HY“ apOUTPaOMITHOCTM U TIpeIMeT Cy TeOPUjCKMUX AUCKYCHja U IPaKTU4-
HUX pa3MaTpama.

Kao renepanHo ompapjame 3a IOBepaBaibe NMAaTEHTHUX CIOPOBa ap-
OuTpaxkaMa, y IMTEPaTypy ce HaBOJY HUXOBA ClieuduyHa IpUpofa Koja je
IIOBE€3aHa ca pa3BojeM TEXHUKE, a KOja 3aXTeBa CIlel[/jal30BaHa 3Hama Koja
Mory npe ctehu ap6uTpu, Hero cyauje y pefoBHUM cygoBuma. JIpyru pasmor
IpousWIa3u U3 morpebde Ja ce MaTeHTHMMA oOe30eM HEOIXOJHA TajHOCT,
IITO IIPeCTaB/ba YCIOB 3a IIPUBPESHY U ITOC/IOBHY capafimby usMely Hocmo-
ja M KOPUCHIKA IIpaBa.

Y mpunor Heap6UTPaOMIHOCTM HABOAM Ce OTPAaHMYEHO JejCTBO ap-
6UTpaXKHe OJTYKe M OTpaHMYeHa HayiekHOCT apburapa.'® Kao miro je mo-
3HATO, apOUTpaXka CBOjy HA[IOKHOCT LPIM M3 HYHOBAKHOT apOUTPasKHOT
YroBOpa, ZOK Cy apOUTpU OpraHMYeHN Jja OFIyYYjy caMo O CIOPOBMMA KOju

14 Mupjana Iinatnh, ,HeonxognocT yTBph1Barma HaloHaIHE IPUIATHOCTI apOUTpaskKHe
omnyke‘, Akitlyenna uuitiara cagpemerol 3axonogascitiéa, bynsa, 2012, 247.

15 Jenena Bykagmuosuh Mapkosuh, ,,ApouTpaxka u/mmy Mefujalyja Kao HauMH pelllaBama
CIIOpoBa U3 IIpaBa MHTENEKTyanHe cBojuHe", IIpasHa pujeu, 6p. 52/2017, 136.

16 William Grantham, ,The Arbitrability of International Intellectual Property Disputes®,
Berkeley Journal of International Law, Vol. 14, 1996, 184.
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cy mpenBubern mcTuM yropopom. 360r Tora joHeTa apOMTpaXKHA OITyKa
IIPOM3BONIM TIPABHO 7I€jCTBO CaMO 3a YTOBOPHE CTpaHe Koje Cy IIOTIMcase
yroBop o apburpaxn. Kako ce TiMe He JONPMHOCK IPaBHOj CUTYpPHOCTH
tpehux nmita, inter partes nenoBarme apOUTpasKHe OITyKe Ce HABOIU MPOTUB
apbuTpabunmHOCTM OBMX cropoBa. Hawme, ap6urpakHa ofjyka, Kao BpCTa
,TpUBaTHOT Toca®,!” 06aBesyje caMo CTpaHKe y IOCTYTIKY.

Jaxine, rmaBHM Ipo6ieM Kof NpM3Hama apOUTPaOMTHOCTY IATeHT-
HJM CIIOPOBMMA HacTaje YIpaBo 300T pasmM4MTOr [IejCTBA PETUCTpanuje 1
fejcTBa apbuTpaxkHe ofTyKe. ApOUTpakHa OIJIyKa MMa peNaTUBHO /IejTBO
u o6aBesyje caMo CTpaHKe U3 cropa (inter partes), JOK perncTpanuja npasa
MHTENEKTYa/IHE CBOjUHE MMa KOHCTUTYTUBHY NIPUPOAY U Jelyje IpeMa CBU-
Ma U IpOTUB CBUX (in rem)."”

C tiM y Bes3), M y TeOpMju U y MpPAKCK TpaBM ce pasnmka msmeby
CIIOpOBa KOjU Ceé OfIHOCE Ha CaMy DEerMCTpalMjy MaTeHTa U UCIYHEHOCT
MaTepHjaTHOIPABHMUX YCIOBAa KOjU C€ OTHOCE Ha YINC IpaBa y PErucTap u
Ha CIIOpOBe KOji ce OJHOCe Ha MCKopuinhaBame Tako ymucaHux mpasa. C
jemHe CcTpaHe, y TOTOBO CBMM 3eM/baMa IpuxBaheH je cTaB fa ce CHOPOBU
OKO yTIVCa IIpaBa MHTENIEKTya/lHe CBOjIHE, YK/bYyUyjyhn u mareHnre, He MOTy
pemaBaty apouTpakHUM nyreM. CaMo y MasioM 6pojy HaIlIOHa/IHUX IIpaBa
0Ba BPCTa CMOpOBa ykuBa MOryhHOCT ap6uTpaxHor pemasama.”’ C apyre
CTpaHe, CIOPOBM KOjJ1 ce OffHOCe Ha McKopuihaBamwe TaKoO YIMCAHNUX MIpaBa
y Behunm 3emaba ce cMatpajy apobutpabuaanum. TakBu cy HIIp. CIOPOBU Ha-
CTaJIM U3 YTOBOPA O JIMIIEHLIM U YITIABHOM Ce OJHOCE Ha HaKHa/ly IITETe.

2. MepujaGMIHOCT MATEeHTHUX CIOPOBA

Menujanuja je KOHCTPYKTMBAH U MIPUjaTe/bCKM HA4MH pellaBarba CIIo-
poBa y KoMe ,,3apaheHe“ cTpaHe Ha ClIOpa3yMaH Ha4MH [[071ase [0 pellerba
KOje je IpUXBAT/bMBO 3a 0Oe cTpaHe y3 ydemthe Tpehe HeyTpanHe cTpaHe —
MeJ1jaTopa, Kojyu MMoMake CTpaHKaMa jja foby 1o IpuXBaT/bUBOT pellera, a
Koju HeMa HapepiboyjaBHa Beh caBeTofaBHa opjairhema.

17 W. Grantham, 184.
18 . Byxagunosuh Mapxosuh, 138.

19 IlpaBo MHAYCTpUjCKe CBOjMHe CTHYe Ce YIMCOM Y perucrap. [Ip>kaBHM OpraH HaKOH
JUCIIUTUBAbA Ja /1IN Cy I/ICHyH)eHI/[ q)OpMa}IHI/I n MaTepV[ja}IHI/I yCTIOBI/I AOHOCHU peENI€he
0 YINUCY y perucrap HOJHOCKOIA TIpyjaBe Kao BIACHMKA MHAYCTpuUjcke cBojuHe. Kako
0BO pelllere y cebu canpxu ofpeheHe eeMHTe jaBHOT mpaBa Koju ce, usMely ocrasor,
oI7Ielajy Y fiejcTBy OBUX IpaBa nmpema Tpehum muiuma (erga omnes), Behu 6poj np>xkasa
OBe CTydYajeBe 3afip)kaBa Y HaJIKHOCTHU JPXKABHMX CY[OBa IO3uBajyhy ce Ha HIUXOB
jaBHU KapaKTep U OYyBame jaBHOT IOPETKa IP>KaBe.

20 To cy: benruja, llIBajuapcka u CAJIL.

21 Tama Kuexesnh, Bnagumup Ilasuh, Apbuinipana u AJIP, Ilpauu daxynrer YHuBep-
surteta y beorpany, beorpag, 2010, 226.
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3a mponarupame Meaujalyje Kao HaulMHa pelllaBara CIoOpoBa U3 Ipa-
Ba MHTENEKTya/lHe CBOjIHE Y MHOTOMe je 3acimy>kHa CBeTcka opraHusanyja
3a mHTenekTyanHy csojuny (WIPO), mox umjum okpmmeM je opopmibeH
LlenTap 3a apburpaxy u Megujanujy. ¥ oxsupy LleHTpa goHer je ckym mpa-
BIJIA HEONIXOJHUX 3a BoDeme IMoCTyIKa mpey apOuUTpa>koM 1 MefyjaLijoM
KOja CTy>ke Kao moMoh cTpaHaMa IPMIMKOM OIpefie/berba 3a OBaj Ha4MH

peuraBama Cl'IOpOBEl.22

Jlobpa cTpaHa Menmjauuje je WITO NpefCTaB/ba M3pa3 CarTACHOCTU
CTpaHa y CIOpY, Te IIOC/IOBHE TajHe Koje ce OTKPUjy TOKOM IIPeroBaparma TO
U 0CTajy, mowTyjyhu Hadeno nmosep/puBocTy. Tako mocMaTpaHa, Mefujaluja
je TIOrofjaH Ha4MH Jja ce pellle CIIOPOBM Koju Cy HacTamy uaMely mocmoBHUX
napTHepa Ha HauuH jja ofpehenn ,crop” He Oyze mpernpeka gapeM pasBojy
IIOC/IOBHMX OffHOCA.

Mepvjauyju Kao HauMHYy pelllaBama CIIOPOBAa MOXKE C€ 3aMEpUTH
HeMmoryhHocT mpegBubama Tpajara MOCTYIKA U TPOIIKOBa Koje he mpero-
Bapame 13Heaputu. HermocTojame ofyryke Koja 6u mopjieria KOHTpoIu 6110
KOT CYJCKOT OpraHa JJOBOAM /0 MOTYRHOCTV ITOHOBHOT OTBapama MOCTYIKA.
Taxo mocmarpaHo, OCHOBHU HeflOCTaTaK Mefnjaunmje je Heobasesyjyha omry-
Ka KOja je JOHeTa Ofj CTpaHe CTpaHaKa U MefujaTopa.

CropoBM KOju ce MOTY pelaBaTy Ipef MefnjaLnjoM, Kao U Kof apou-
Tpaxke, M03Hajy oipehena orpanndema. Ilox TuM ce mozppasymesa jja criop He
CIlajja y MCK/by4YMBY HAJI/ISKHOCT HAIL[OHAHOT Cyfia (Mea1jabuIHOCT ratione
jurisdictionis) M Ja caM CIOPHM IIpaBHU OJHOC JCITyIbaBa Ofrosapajyhe yc-
noBe (MeaVjabMIHOCT ratione causa). JJpyruM pedmMma, He MOTY Ce CBU CIIO-
POBY U3 TIpaBa MHTENTEKTya/THe CBOjIHE pelllaBaTy myTeM Memujarje.”*

IIpema npemopyuu WIPO-a, cmopoBu Koju ce MOTy pellaBaTu
IIOCPENOBAILEM CY CIIOPOBU HACTalM M3 yTOBOPA O JMIIEHLIM, CIOPOBY OKO
HOBpeJe TaTeHaTa, CIOPOBM KOjU Cé OJHOCE Ha BIIACHMINTBO ITATEHTA, IO-
cebHO y crTydajeBMMa KaJja je /MlIje 3aIl0C/IeHO TIa e TI0CTaB/ba MUTambe KoMe
IpUITaJia TTaTEHT, CIOPOBY KOjU Ce€ OJHOCE Ha MHBEHTUBHOCT IATE€HTA U JIO-
npuHoc Tpehe cTpaHe y mpoHanmaxemy. Ilopen oBux, mocroje u CiopoBu 3a
KOje ITOCTOj1 IIPeIopyKa /ja HUCY MOfI00HM fla Ce pelllaBajy Iy TeM Mefyjalje.
Tu ciopoBu ce ofHOCE Ha OHE Y KOjUMa Ce IOCTaB/ba NUTAlbe BaTUIHOCTI

IIaT€HaTa 1 POy >KE€ba BpEMEHCKOT II€pMOJia Ba’Ke€ba HaTeHTa.25

22 Bup. http://www.wipo.int/amc/en/, 6. 4. 2018.
23 J. Bykagunosuh Mapxkosuh, 140.
24 . Bykapgunosuh Mapxkosuh, 141.
25 J. Bykapunosuh Mapxkosuh, 141.
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III enTap 3a Megujamujy u apOuTpaky y o6mactTu nateHara

Ynpkoc HasuBy, Criopasym O JeAMHCTBEHOM IaTEHTHOM CYAY Huje
orpaHnyeH camo Ha ocHuBame Cyna, Beh npensuba u ycocrasmpame Ilen-
Tpa 3a MeMjalujy ¥ apOuTpaxKy y o6IacTy mareHara.

1. IlpaBHN OKBUP

Ynan 35 CJIIC npensuba ycnocrasmbe LlenTpa 3a Menujaiujy u apou-
Tpaxy y obmactyu mareHara. Llenrap uma cepmmta y Jby6mann u JIncabo-
uy.%° Ilenrap 06e3bebyje mpocTopuje 3a Memujalujy 1 apOUTPaKy MaTEHT-
HIUX CIIOpPOBa KOjU Cy Y HAaJUIEXKHOCTU OBOT criopasyma. Uman 82 npumermnyje
ce mutatis mutandis Ha CBaKo IOpaBHambe MOCTUTHYTO y OKBUPY LleHTpa,
ybydyjyhn u megujanujy. Vnax, maTeHT He MO>ke OMTU OIIO3BAaH WM OTpa-
HUYeH y Memujarmju u ap6butpaxm.’’ Ilentap ycmocrasma Ilpasuma 3a
Meujanujy u ap6I/ITpa>Ky.28 IleHTap ycTaHOB/BaBa MUCTY MeAMjaTOpa U ap-
6uTapa Koju IOMaXKy CTpaHaMa y pelllaBaiby criopa.”’

YnaH KojuM ce ycrocTasba LleHTap 3a Megujanujy u apOuTpaxy y 06-
JIACTY IIaTE€HATa, IOopel IMPaKTUYHOL, VIMa U CUMOONMNYaH 3Ha4aj. Ibume je
IPBY YT 3BaHNYHO y ITpaBHUM akTuMa EY nmomenyra MoryhHocCT penraBama
ozipebeHMx TMIIOBaA CLIOpOBA U3 IIpaBa MHTENEKTyalIHe CBOjIHE ITyTeM apou-
Tpaxe.

Kako CJIIC He capp>Xy cMepHMIIe ¥ BE3U Ca ONEPaTUBHOM CTPYKTY-
pom Ilentpa, pasHa rpymna 3a Meamjaunjy u apburpaxy (popmmpana y ok-
Bupy Opnbopa 3a npunpeme JIIC) ycranosuna je Ilpaswinnuk LleHTpa, Kao
u weroBy cTpykTypy. IIpegsubeno je ma LlenTap mMMa gupexTopa, ympasu
on6op, OyleTcky onbop U peBU3ope, CaBeTOaBHYU Of00p ca ABa Hofoadopa
3a Mefujannjy u apouTpaxy, u ofdop 3a MMEHOBaba.

Ha ocnosy CJIIC, y TOKy HOCTyIKa CyAuja M3BeCTWIAL, UCIUTYje,
3ajeHO ca CcTpaHKaMa, MOTYhHOCTM pelllaBama CIOpa, YK/bYydyjyhn mennm-
janujy u ap6MTpa>1<y.3O Vpentnuny oppen6y cappxm u Harpr nocmos-
Huka JIIC. YnrameMm oBUX ofjpenbm cTude ce yTHUCaK fa je ynyhusame Ha
Mefujanyjy U apOUTpaKy OCMUII/BEHO Kao CPElCTBO 3a pellaBame CIopa
HAKOH HITO je criop NokpeHyT npep CynoM. Vako oBaj clieHapuo Huje Hepe-
a/maH, y mpakcu ce Hajuyemthe goraba ma crpane 6upajy AJIP mexanusme mpe
HETO IITO JI0 cIopa yommTe fobe. YToBOpHe CTpaHe y IPaBHUM IOCTOBUMA

26 CJIIC, un. 35, cT.
27  CJIIC, um. 35, cT.
28 CJIIC, un. 35, cT.
29 (CJIIC, unm. 35, cT.
30 (JIIC, um. 52, cT.
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y Be3U Ca VHTENeKTYaTHOM CBOjMHOM (IOCe6HO y yroBOpMMa O JIMIIEHIN)
aHTUIMIINPAjy IOTeHIWja/THO I0jaB/bUBalbe CIOPOBa, Te YHAmpes Oupajy
TUIIOBE BaHCY/CKOL pelllaBama CIIOPOBa, Kao U OHe Kojuhe MX pelraBari.

Vmax, unmennna je fa he y mouernoj dasu, yrimaBHOM cyauje usBe-
cTuouy 6uty ™ Koju he ycmepasaru ctpanke Ha Ilentap. Crora he, y npso
BpeMe, LleHTap BepoBaTHO MMaTy BUIIe CTy4ajeBa Mefujalyje Hero apom-
Tpake. ApOUTpaxa je alTepHATVBA CY[ICKOM IOCTYIIKY, @ CTpaHe cy Beh Ha-
npaBuie n360p THMe LITO CYy HOKpeHyIIe moctynak npen Cymom. Menujaruja
IaK MokKe OMTM peajHa ajNTepHATVBAa pellaBamy Beh oTmodeTnx mocrymaka
npep CYJIOM.32

2. Hapnexnoctu IlenTpa

Ilentap o6esbebyje mpocropuje 3a Meamjannjy u apOUTpaky maTeHT-
HUX criopoBa koju cy y HagnexsHoctu CJIIC. Cnopasym ce mpumMemyje Ha:
€BPOIICKM TIATE€HT Ca YHUTAPHUM J€jCTBOM; cepTiduKarTe 0 HOZATHOj 3allITH-
TV W3[jaTe 3a IPOM3BOJ, 3alITHMNEH IIaTEHTOM; €BPOICKM INATEeHT KOju jOII
HJje IIPecTao Ha JlaH CTyNama Ha CHary OBOI CIIOpasyMa MM je IpU3HaT
HaKOH TOT JaTyMa; IIPMjaBy 3a €BPOIICKM IIaTEHT KOja jOII HUje YCBOjeHa Ha
IaH CTyIamba Ha CHAry OBOT CIIOPa3yMa MM KOja je IIOfiHeTa HAaKOH TOT JIaTy-
ma.>® CJTIC norom ozpehyje cropose 3a kxoje Cys MMa UCK/bYYMBY HaTeX-
HOCT, YK/bydyjyhu TyxO6e 3a cTBapHy wim 3anpeheHy moBpeny maTeHara u
cepru¢uKare 3a JOATHY 3alUTUTY U JOJATHY OfNOpaHy, Kao ¥ POTUBTYXKOe
y Be3M ca NMleHIlaMa.

V3 Tora mpouctude fa je LlenTap HajiexXaH caMo 3a aTEHTHE CIOPO-
Be y Be3) Ca eBPOIICKMM IIaT€HTOM MM €BPOIICKMM IAaTeHTHOM ca YHUTap-
HVIM JI€jCTBOM — YHUTApHUM IaTeHTOM. A contrario, llenTap Huje oBnamhex
la BOAM IIOCTYTIKe Mefiujalyuje u apOuTpaXke 3a CIIopoBe y Be3) ca APYTUM
HaTeHTVMa WIN 4YaK JPyTUM IIpaByMa MHTe/NeKTyanHe cBojuHe. UnMHM ce ma
OBaKBO OIpaHNYeHe HIje CBPCUCXOAHO. Y HEKOM IIPaBHOM IIOCITY (HIIp. yro-
BOPY O JIMIIEHIIN) KOjy HMje OpraHN4YeH Ha eBPOIICKY IATeHT W/VIIM YHUTAp-
HI maTeHT (Beh ce ofHOCK M Ha aMepudKe ITaTEHTE, jallaHCKe ITaTeHTe VIIN
Jak >Xurose v know-how), yropophe crpate he cnop nmosepuru IleHTpy
CaMO YKO/IMKO I'a OH MOXKe PelInTy y noTmnyHoctn. [lakie, ysumajyhm y o6-
3Up MHTepece CTPaHa, Kao 1 MoTpeby Aa ce noseha eukacHOCT MexaHM3a-

31 J. de Werra, 23.

32 ,Judge Sam Granata: Success mediation and arbitration centre of Unified Patent Court will
depend largely on performance Court, http://patentblog.kluweriplaw.com/2015/10/11/
judge-sam-granata-success-mediation-and-arbitration-centre-of-unified-patent-court-will-
depend-largely-on-performance-court/, 17. 4. 2018.

33 (CJIC, un. 3.
34 (CJIC, uyn. 32, ct. 2.
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Ma pelllaBama CIIOpoBa, Tpebano 6u na Ilenrap Oyne opnaurhen ma pemrasa
CIIOpOBE U Y CIy4ajy KaZla OHM HUCY OTPAaHMYEHN Ha IaTeHTe KOjU CIAajy y
UCK/bY 4By HamtexHocT JIIC.>

McTo Tako, mocTaB/ba ce MUTame fla MM CTPaHe MOTY, Kajia je ped o
CIIOPY Y Be3U Ca YHUTAPHUM VIV €BPOIICKMM IaTEHTHOM, Jja ofjabepy HeKu
apyru apburpaxHu TpubyHan wm Mmepujauujy y EY (Jlonmoncku cynm 3a
MebyHaponHy apbutpaxy wim Mebynaponny Tprouncky Komopy y Ilapu-
3y), EBporin (WIPO LlenTap 3a apbutpaxy n Menujauujy y >Kenesu) mmm
OPYTUM [eloBUMa cBeTa. byayhm ma apburpaka m Memujaumja moumsajy
Ha CIIOpas3yMy CTpaHa, IPeAIloCcTaBKa je Ja CTpaHe kele ja Oymy crmobop-
He IpWINKOM 1360pa apOuTpaKHOr TpuOyHama WM Mefujalyje, Kao u
npaBwia Koja he ce mpumemwnsaru. [Ipyrum peunma, Ilentap He 6u Tpe-
6aj0 a MMa MCK/bY4YMBY HAIJIOKHOCT Ha BOAY IIOCTYIKe apubpake Mim
Mefyjauyje y Be3U ca YHUTAPHUM WIM eBPOICKMM mareHTOM. Cropasym
npensuba ma Llentap o6e3bebyje mpocropuje 3a Megujanujy u apoOUTpaxy
IAaTeHTHMUX CIIOPOBA KOjU CIAJajy Y HAfIZIEXHOCT OBOT CIIOpasyMa, ajay He
nomume fa lleHTap MMa MCK/BY4MBY HAISKHOCT Y TOM IW/BY (CYHPOTHO
UCK/bYYUBOj HAIJIEKHOCTU ]HC36). To 3Haum fa cTpaHe HUCY OOaBe3He Jja
KopucTe npocropuje lleHTpa 1 npuMemyjy merosa npasuia apouTpake uim
MefMjanyje, YaK ¥ aKo ce MOCTYIIM apOuTpaxke WM Meayjanyje OfHOCe Ha
YHUTAPHY WIM €BPOIICKM IIaTEHT.

IIpema Tome, ykonmmko Mebhy cTpaHama MOCTOjM CIIOpasyM y KOMe Cy
ce CIIOXWIe Jja O CIIOpPY OfJIydyje Heka fipyra Mepgujanuja/apourpaxa, Cyn
6u Tpebano ma ce ormacu HeHaexxHUM. Ha oBoM MecTy pasnmkyjemo nBe
curyauuje. C jemHe CTpaHe, YKOIUKO je MOJHETA TyX0a yIPKOC IOCTOjamy
K/Iay3y/ie 0 apOMTpaxy, a ¢ Jpyre CTpaHe YIPKOC IOCTOjamy Kaysyle O
Mefujanuju.

YKOMMKO CTpaHe OfjIyde fa CIIOp NOABPTHY apOuTpakm (Ipu demy
TeKCT 1 popMynanyja apouTpakHe Kaaysyne fepVHNILY IPUPORY U OOUM
CIIOpa KOjU CIIajia y HaIeXHOCT apbuTpakHor TpubyHana), Cyp je obase-
3aH Jla ToWTyje 0Baj 1300p. YKONMKO je, YIPKOC apOUTpaXKHOj KIay3y/u,
IPeTXOAHO MofHeTa Ty>K6a, Cyy ce oIIaliaBa HeHAITeKHIM.

Cutyanuja je gpyraumje y norneny Menujanuje. Ha murame ga nmu he
ce Cyp ormacuTyi HeHaJJIOKHUM YKO/IMKO je CTpaHa paHuje MOofiHena TyxXO0y
yIpKoc Kimaysyny o Mepuvjauuju, y EY Hema jemHOOOpasaHOTr CTaHOBMINTA.
ITpema jemHOM, OBpesa Kanysy/e o Mefujaumju uMmmmnupa ga 6u Cyp tpe-
6ao fa ce OITIacK HeHAUIKHVM U YIIYTH CTPaHe Ha MOCTYIaK MeAujanuje
IpeMa yCJIOBMMa Kiaysyne o Mefgujauuju. [pyru, anrepHaTMBHM NPUCTYII

35 J. de Werra, 24.
36 CJIIC, un. 32, cT. 1.
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TpeTMpa Kpllehe KIay3yie 0 Mefujalyji caMo Kao IIOBPEeY YTOBOPHUX Jie-
KOBa, 6€3 IPOIeCHNX [TOC/IeNIIA.

3. Ono3us u orpaHNYeme MaTeHaTa

ITaTeHT He MOYKe OMTM OIIO3BaH MM OTPAHIYEH Y IOCTYIKY MefMjaluje
v apbutpaxe.’® Ykommko moctynak Meujaryje wiv ap6uTpaxe He MOKe
YyTULATV HU Ha BaIMJHOCT HU Ha OOMM IIaTeHTa, TO 3HA4YM Ja OBa Ofpef-
6a orpannuasa ynorpeby AJIP mocTymaka y clyd4ajy IMaTeHTHUX CHOpPOBaA.
Crora 6u, y mpakcy, oBy ofpen0y Tpeb6aao TyMaduTy Majo Mupe, Ipu 4eMy
1ocToju pasnuka usmehy apburpaxe u Meaujanuje.

IlITo ce Tuye apburpaxe, Hamehe ce murame fa 1M oBa ofpenda
3Ha4M A apOUTPaXHU TPUOYHAIM YOIIITe HUCY OBNAImIheHM Ja OIydyjy
0 BAIMIHOCTY WIM OOMMY IaTHeTa, WM Cy opiamheHy fa oplIydyjy o
OBUM IIUTaBbJIMa, aM CaMo Ca JIejCTBOM inter partes (Tako Jja TO He yTude
Ha PeTVCTpaIjy MaTeHTa Kao TaKBOT ¥ eroBO NIejCTBO Ha Tpehe cTpane).
Yuun ce ga 6u 0By opendy Tpebao TyMaumTH y CMUCIY fa apOUTpax-
HI TpuOyHanu jecy opnamheHy fa ojIydyjy O OBMM INUTamUMa, alu ca
TejCTBOM inter partes.

OBaKkBO CTAaHOBMIITe OOpa3axke ce THMMe Ja je MCK/by4YMBa HaJJIexX-
HocT Cyzia y Be3) ca OfJTyKOM O OIIO3VBY M/IM OOMMY IIaT€HTa ONpaBJjaHa y
OHOj MepHM y KOjoj TaKBa OfJIyKa nMa fejcTBo Ha Tpehe cTpaHe, Tj. y cry4ajy
Kajia ce ofmyKa Cy7zia KOjoM ce OI03MBa MaTeHT Y MOTIYHOCTY MK JeNNMud-
HO pedpIeKTyje y peseBaTHOM perucTpy natenara.”’ CXOTHO TOMe, YKOMMKO
HeMa JiejcTBa Ha Tpehe cTpaHe, nck/pydnBa Hajnexnoct Cyzia Huje OIpas-
[laHa, Te apOUTPaKHY TPUOYHAIM MOTY Jja OIIy4Yjy O Ba/lMJHOCTY NaTeHaTa
ca JIejcTBOM inter partes.40

[ITo ce TMye Memujanyje, YNHM C€ PECTPUKTUBUM TyMaderbe [a Ia-
TEHT He MO)Ke OMTM OI03BaH WM OTPaHMYEH Y IIOCTYNKy Menujanuje. Ham-
Me, Y TOKy MeJyjalje BIACHUK ITaTeHTa MOXXe [ja TPUXBATH a OII030BE MM
OTPaHNYY CBOj IIATEHT KaO Pe3yITaT JOTroBOpa MOCTUrHyTOr n3Mely cTpana
y cropy. CxozHo ToMe, oxpendy CJIIC koja mpenBuba ma maTeHT He MoOXe
OUTHU OIO3BaH MM OTPAHNYEH Y IOCTYIIKY MeAyjalyje uin apoutpaxe Tpe-
6amo 6M TyMaumMTH 3ajefHO ca APYTMM IIPONMCUMA KOjU ce IPUMEmYjy Y3
0Baj CIIOPa3yM.

C tuM y Be3u, HaupTt nocnosHuka npegsuba fa, yKOIMKo To 3aXTeBajy
crpane, Cypn omrykoM norsphyje ycmoBe 6mmo Kor rmopaBHamwa mim apom-

37 . de Werra, 26-27.
38 (CJIIC, un. 35, cT. 2.
39 (CJIIC, unm. 65, cT. 5.
40 J. de Werra, 28.
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Tpa)kHe ofyTyKe (Ha3aBMCHO OJ TOTA Jja JIM je TO IIOCTUTHYTO Yy oKBUpY lleH-
Tpa WIM Ha HeKV APYIM HA4MH), YK/by4yjyhu ycnoB koju ob6aBesyje BIacHU-
Ka IIaTeHTa Jla OTPaHN4M, OfPEKHE Ce M/IM Ce CTIOXKM Ca OIO3MBOM IaTeHTa
VUTH Ta He M3HOCU TpoTuB jpyre u/umn Tpehe crpane.! Harpr mocmosmu-
Ka IIOTOM yKasyje fla Kaja Cy CTpaHe 3aK/byduie CIIOp IOpaBHambeM, OHe
obasemraBajy cynujy ussectuomna.*> Cyn notsphyje mopasHarme oykoM u
OHa Ce CIIPBOAY Kao KoHayHa omnyka Cypa.

Ose onpenbe ykasyjy fa cTpaHe, a I0CeOHO BJIaCHUK ITATE€HTA, Y TOKY
IOpaBHamba MOTY JIa Ce CJIOXKE /Ia OTpaHM4e WY OIO30BY, Y HOTITYHOCTH UM
HeMTMMIYHO, IATeHT 1 Jla Ce MOpaBHaIbe U3BpLIM 4MM ra ogobpu Cyn. Jakrre,
YIIPKOC Ofipefi6y fla MaTeHT He MOXKe OUTU ONO3BaH WM OTPaHUYEH Y IIO-
CTYIKY Mefujanyuje 1 apOuTpake, HOCTYIIAK Mefiujaliuje MOXe pe3yaThparu
nopaBHameM Mey cTpaHama Koje 3a IMOC/IEAMITy MOXKe VIMAaTy OIIO3VB MIN
OTrpaHMYEHbE ITaTEHTA.

4. VI3BpIIHOCT MOpaBHaWba NOCTUTHYTUX Y OKBUPY LleHTpa

Ha ocnoBy CJIIC wran 82 mpumemyje ce mutatis mutandis Ha cBa-
KO TIOpaBHaMe MOCTUTHYTO y OKBUPY LlenTpa, yxmyayjyhu u memujarmjy.*?
Vnade, ynan 82 ogHocyu ce Ha m3BpiIHOCT ofyka Cyza npengsubajyhu ga cy
TaKBe OJITyKe M3BPILIHE Y CBMM Jp>KaBaMa 4IaHMIIAMa Koje Cy MOTIMCHUIE
Cropasyma.

AHajorHa mpyuMeHa WiaHa 82 IOKpuUBa ,CBAaKO HOpaBHame* Koje ce
OJIHOCK Ha cropasyM u3MeDhy cTpaHa y IOCTYIIKy Kako OM ce pelmo CHop.
CJIIC mpepsuba fja cTpaHe MOTY, Y CBako B006a y TOKY IOCTYIKA, 3aK/byYUTI
CTyuaj opaBHambeM, Koje Mopa 6uTH moTBpheHo cynckom omrykom.** ITa-
TEHT He MO)Ke OMTY OIO3BaH VIV OTPaHIYEH IyTeM IOpaBHamba.

IIpepsubeno je ma ce cBa mopaBHama IIOCTUTHYTa y OKBUPY LleH-
Tpa CMarpajy M3BpLUIHMM, YK/bydyjyhm Mepgujaiujy, WITO MMIUIMLVpA Aa
NIOpaBHaIbe MOXKE J]a Ce MOCTUTHEe U3BaH Megujanuje. Haume, mo mopaBHama
Moxke pmohm y oxBupy IlenTpa 6e3 orpaHMdyaBama Ha MeAVjalljy, Tj.
IIOpaBHaMe ce MOXKe NOCTHAN Y TOKY apOUTpaXKHOT IIOCTYIKA. 3aIIpaBo Hije
HeyoOudajeHo Jja ce MOpaBHambe NOCTUTHE HAKOH IITO je apOUTpakKH! Io-
CTyIIaK MOKPEHYT M y TOKY je, IITO NOTBphyjy MCKycTBa APYruxX apOUTpa-
HUX TpuOyHasa.

41 TlIpasmmo 11 (2) Haupra nmocmosuuka JIIC.
42 Tlpasmmo 365 (1) Haupra nmocmosuuka JIIC.
43 CJIIC, un. 35, cT 2.

44  CJIIC, un. 79.

45 Tlpema crarucTnukum nopanyuma WIPO 1eHTpa 3a apOUTpaxy U Menmjaiujy, cToma
HOpaBHaWba y apOUTPaXKHUM TocTynumma je 40%. Bun. http://www.wipo.int/amc/en/cen-
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Ha ocHoBy onpen6u CJIIC nopaBHama IOCTUTHYTa y OKBMPY LleH-
Tpa M3BPIIaBajy ce Ha WICTVM Ha4MH Kao M (opMasHe OTyKe Koje JOHOCK
Cyn. VMako oBo pelleme Huje CIOpPHO, HaMmehe ce muTame 3amTO Ce OHO
IpUMelbyje caMo Ha IopaBHaba MOCTUTHYTa y okBupy LlenTpa. Ununu ce ma
OBO pelllere Hije JIETUTUMHO jep ce IOMEHYTa ofpenda Mo>ke MepLUIpaTi
Kao fa npusuneryje ycnyre Ilentpa. Ocum Tora, oBaj IPUCTYII je Y CYIpPOT-
HOCTM Ca OCHOBHVM C/10007OM cTpaHa Jia u3abepy oHaj AJIP mexanusam
KOjU CMAaTPajy HajIIOTOTHMjUM Y BUXOBOM CTy4ajy. 3aITo 611 IopaBHambe [o-
CTUTHYTO y OKBUPY lleHTpa y>KuBasmo NpuBUIETOBaH TPeTMaH y nopebemwy
ca ITOpaBHameM IOCTUTHYTUM Ha Apyre HaumHe? Kopumheme mpocropuja
IJenTpa He MMIIMLIMPA [a je TAKBO IIOPaBHAambe KBA/IMTETHMU]E, IIOy3jaHMje
VIV TIOLITEHMje 3aTO IITO MOpaBHamba pedIeKTyjy y3ajaMHe HaMepe CTpaHa y
criopy. Crora 6u wian 82 CJIIC tpebano mutatis mutandis na ce npuMemyje
Ha CBa IIOpaBHaba IIOCTUTHYTA Y OKBUPY MeflMjaliMja y CIOpOBMMA U3 IIPaBa
VHTENEKTYa/IHE CBOjIHE.

5. IBocTpyko cepuure IenTpa

Crnopasym mpepBuba pma Llentap mma gaBa cegmiuta — Jby6mana
(Cnosennja) u JIncabon (HopTyran).47 C tuM y Besu HaMmehe ce nurame fja
JM Cy cTpaHe Cl100ORHe fia u3abepy cemiuTe apOUTpake, y OKBUPY CUCTe-
ma npensubenor CJIIC, sHajyhu na je oBaj eleMeHT ofj K/by4He BaKHOCTHU
IPUIVKOM [JOHOIIEHa OJJIyKe O TOMe fia /i he crop mogBpruyTH apburpa-
xu. Cepguiite apouTpaxke yTude Ha 13a30Be ca KOjuMa 61 ce apOUTpakHe
OJUTyKe MOIJIe CyCPecTH IIpefi HALMOHATHUM CyHOBMMa (HIIp. IOCTYIIaK 3a
NOHNIITAj apOUTpaKHe OI[)'IYKE),48 Kao ¥ HALMOHAJTHOCT OfJIyKe Koja je Of
3Ha4aja 360T M3BPIIHOCTU OfTyKa Y CTPAaHUM 3eM/baMa.

Mako je pBocTpyko cepumrte llentpa y Ilopryramy m CrnoBeHuju
OIIPaBJIaHO M3 MOJMUTUYKVUX pasiora, TO He Oy Tpebao fa Crpedn CTpaHe
fa usabepy HeKy APYTy 3eM/by 3a CeAMIITe apOUTpake YKOIMKO TO OATOBa-
pa myxoBuM uHTepecuMma. bynyhn ga cy u Ilopryran n CnoBennja yianure
Ibyjopmike koHBeHIIMje 13 1958. rogyuHe 0 NpM3HABY U U3BPIIECHY MHOCTPA-
HIUX apOUTPaXHUX OIJIYKa, aKo cTpaHe usabepy JIucabon wim Jby6many
3a cemumTe apOuTpake, cBakako he yxmBatm mpegHocTn Ibyjopuike
KoHBeHIMje. MelyTum, cTpane Mory msabpaTtu fa apOUTpaxy y Be3m ca

ter/caseload.html, 5. 4. 2018.
46 J. de Werra, 30-31.
47  CJIIC, un. 35, ct. 1.

48 Bup. Mupjana Inmutuh, ,IlomroBame npyuHImIa npaBa EBpoICcKe yHUje Y IOCTYIIKY
CyACKe KOHTpOJIe apbuTpaxkHe omyke’, IIpasHu xueoi, 6p. 12/2012, 521-533.

49 J. de Werra, 31.
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YHUTapHUM VIV €BPOIICKMM IIaT€HTOM IIOBepe HEKOM JIPYroM apOmTpax-
HOM TPMOYHasIy U 3a CeiUIITe apOUTpaxke ofjpesie HeKy APYTy 3eMJbY.

6. Iucra megujaropa u apéurapa

LlenTap cacraB/pa MUCTY MefujaTopa 1 apburapa Koju IoMaxy cTpa-
HaMa y pemaBamwy cropa.”’’ Opa GopMynmaluja je HejacHa M Hempelu3Ha.
IIpBo, dyHKIMja apbuTapa Huje Aa IOMaXky CTpaHaMa y pelllaBaimby CIopa,
Beh fa opnyuyjy o copy. Ipyro, ctpatne 6u Tpebano ga 6yny osnauthene na
n3abepy Ko ofuIydyje o BIXOBOM CIOPY (apOuTparka) May UM IOMaKe fia ra
peme (Menmjauuja). Ilpunnkom Tor nsbopa crpane He 6u Tpebano fa Oyny
OTpaHMYeHe.

IV 3ak/pydyHa pasmarpama

OcumBame IleHTpa 3a Megmjanujy m apOUTpaxky y obmacty mareHa-
Ta, HOpeJ, MPaBHOT, ¥Ma ¥ CMMOONMYHY 3HA4aj HAa eBPOIICKOM ITaTeHTHOM
nejsaxy. Criopasym npBu nyT Ha HuBoy EY 3BanuuHo norsphyje na marenr-
HI CIIOPOBM MOTy 6uTH mpegmet apbutpaxke. C 0631poM Ha KOMIUIEKCHOCT
U TPOLIKOBE TAaTeHTHMX cropoBa, AJIP MexaHmsMu Beoma Cy IOTOfHA al-
TepHATMBA CY/ICKMM IOCTYIIMMa, HAPOYMTO 3a Cpefiiba M Masna npepyseha.

Cynobuna lLlenTpa 3a Memujanujy m apouTpaxy y ob61acTy maTeHaTa
HpaTy CyfROVHY JeAMHCTBEHOTI MATEeHTHOT CYAa M YOIIIITe CUCTeMa YHUTap-
He ITaTeHTHEe 3allTuUTe. Y OBOM TPEHYTKY, HUKO ca curypHomhy He Mo)ke
npenBupeTy Kaja he cucreM yHuTapHe IaTeHTHe 3alITUTe IIOYETU Ja ce
npuMemyje. YIpkoc porabajuma Koju €y yTHLalmm Ha OfjIarame II0OYeTKa
npumene (bpekcur u ycraBHa >xanba CaBe3HOM ycTaBHOM cyny Hemauke),
odekyje je ce ma he ce curynuja paspeumtn y ckopuje Bpeme u ga he JIIC n
IlenTap moyern ca pagoM. Y modeTHoj a3y, yrmaBHoM he cyamje usBecTn-
oy 6utn T Koju he ycmepasatu crpanke Ha LleHtap, Te he oH BepoBaTHO
MIMaTH! BUIIe CTy4ajeBa Mefyjaliyje Hero apouTpaxe.

IlITo ce Tnve 3amobujara MOBepera KOPMCHMKA M YOIILITE YCIIelI-
Hoctu LleHTpa, jeman o xpyuHUX pakropa 3a to jecte ycmex JIIC. Onnoc
nsmeby Cyna u LlenTpa je Ha MeTadopyryaH HaYMH NPEACTABYO jeaH Off 4ia-
HoBa Opnbopa 3a npunpeme JTIC. ,,Cyp Taj Koji je 3a BOTAaHOM HOBOT CHCTEMa
pelaBama IaTeHTHNUX crioposa. lleHTap je camo MyTHUK, Koju y ofipeherHoM
TPEHYTKY MO>Ke II0CTaTH cyBo3ad. IIpema tome, Cyn Hajupe MOpa HoKasaTn
CBOjy M3BPCHOCT. AKTMBHOM CyBO3ady IOTpeOaH je ofyIMyaH Bo3ad.”

50 J. de Werra, 32.
51 CJIIC, un. 35, cT. 4.
52 . de Werra, 32.
53 J. de Werra, 32.
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THE PATENT MEDIATION AND ARBITRATION
CENTER INSTITUED BY THE AGREEMENT ON
A UNIFIED PATENT COURT

Summary

Due to rapid development of technology in todays global society, value
and competitiveness of companies are increasingly depending on their intangible
assets. In this regard, more and more international business transactions relate
to intangible assets (which are protected by intellectual property law). Given
that international disputes are frequently submitted to out-court dispute reso-
lution system (primarily arbitration and mediation), intellectual property dis-
putes also tend to be decided outside the state courtrooms (Alternative Dispute
Resolution — ADR). This trend can be noticed at the EU level, within the new
unitary patent protection system. Namely, the Unified Patent Court Agreement
(UPCA) establishing a new judicial body for the resolution of patent disputes -
a Unitary Patent Court, refers also to creation of the Patent Mediation and Ar-
bitration Center. The paper examined the arbitrability and mediability of patent
disputes in general, following by analyses the UPC provisions on a new Patent
Mediation and Arbitration Center. Anticipating the challenges that the users of
mediation and arbitration services might face, a special attention is paid to the
proposals for interpreting or even amending the UPCA provisions in order to
increase functionality and efficiency of the services rendered by the Center.

Key words: arbitration, mediation, unitary patent, Patent Mediation and
Arbitration Center, European Union.
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ap Jenena JIEIIETU'h
moueHT IIpaBHOr akynTeTra YHUBep3urera y beorpagy

AKTUBU3AM AKIIMIOHAPA

Pesume

Aytiop y osom pagy gaje ogiosop Ha iuitiaree uiilia ce iogpasymesa tiog
AKTHUBUIMOM aKyuoHapa, umajyhu y eugy ynoiy akuyuoHapa y Kopuopamiue-
Hom yiipasmwarey. Hakon gedpunucara akimiuseusma akyuoHapa u aHanusuparea
welosux 06nuKa, ayiiop iocebHo yKkasyje Ha oipedy pasnuKkosarba noxiemnHol
u HetioxebHOl akiususma akyuonapa. C 063upom Ha o ga AacusHu aKyuo-
Hapu He Ou Wpebano ga umajy KwvyuHy ynoiy y KopuopatiueHom yiupasnparvy,
8axcHO je Uponahu agexeaiian meitiog 3a Hogciiuuare aKimiueusma aKyuo-
Hapa. Kao fipeitixogna fiuitiared, aHAnRU3Upana cy Upasa axyuoHapa “ujum
ce spuierveM AKUUOHAPU AHIAXNCYjy, KAO U cam Hojam axyuoHapa y cpucKom
ipasy. Ayitiop gamwe pasmaitipa iiojasy pasgeajarea yupasmpaukux U eKoHOM-
CKUX Upasa u weH ymiuyaj Ha akimueusam akyuonapa. Ha kpajy, ysumajyhu
Y 003up ga je tipaso inaca KwyuHo yupasmauko upaso akyuoHapa, y pagy cy
110ceOHO AHANUSUPAHU UCKbYHetve UPpasa inaca akyuoHapa u MogepHu Hauu-
HU KyliosuHe inacosa: wi3s. UpasHo inacarwe, HelallusHo inacare U CKpuseHo
lipeobpaxajHo 671ACHUULITLBO.

Kiby'me peuu: axiiususam akuuoudpa, upasa axuuonapa, pasgeajawe
YUupasmpauKkux u exoHOMCKUX Upasa axkuyuoHapa, KyuosuHa
imacosa.
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I YBop

ITpaBa u obaBese akIMOHapa OfABHO CY Y (OKYCy TEOPMjCKUX aHa-
NM3a KOMITAHUjCKOIIPaBHUX CTpy4Ymaka. MogepHo foba joHeNo je ca coboM
pasHe IpoOMeHe M AulIeMe Y Be3) ca KOPIOpaTVBHMM yIpaBbameM. [laHac
ce OIIPaBJaHO MOXKe IIOCTABUTH NMUTAbE KOja je yIora aKI[MOHapa Y MOJeNy
KOPIIOPaTUBHOT YIIPaB/bakba, Kao I [a JIM Ce Ha BUX Ka0 KOHTPOJIOpe MOXe
u Tpeba ocnonntu. OBe Tpeba mMoce6HO MMATH Y BUAY NPBU areHIVjCKU
npo6rem — Cykob MHTepeca aKijuoHapa u yrpase.. OJf CTelleHa OYeKMBaba
U Bepe y aKIMOHAape Kao 3HauajHe YMHIOLe KOPIOPATMBHOT YIIPaB/bamba,
3aBUCH Kako he 3akoHomaBall IpefBUETM HUXOBA IpaBa, almum 1 obase-
3e. YcBajamwe HoBe [lupexTyBe 6p. 828/2017 o mopcTHliamy AYTOPOYHOT
aHTa)XOBama aKIVOHapa IIpelCcTaB/ba JOKa3 [la eBpOIICKM 3aKOHOJaBal] Huje
u3ry0ymo Bepy y akI[MOHape Kao KOHTPOJIOpe YIpaBe NPUBPENHUX APYII-
taBa.” Haume, aHra)xoBarbe aKLJMOHapa je U Jja/be M3y3eTHO 3HayajaH Jeo
KOPTIOpaTMBHOT yrpaBbama.” C Jpyre CTpaHe, OCHOBHY Pas/or 32 CYMIbY
y aKIOHape je HBJXOBa IACUBHOCT, Oyayhm ma 6e3 aHraxkoBama HeMa HM
koHTpore. ITocToje jacHe MHAMIMje #a ce Ha aKIVOHape He Tpeba MpeBU-
me ocmamary. Ha To Hac mopcehajy mocnemune ¢uHaHCHMjcKe Kpuse U3
2008-2009. roguHe. AKIIMOHapM KOju HUCY aKTMBHM — ITAaCMBHM aKIMOHapU
He cMejy fia 6yay KbydHU BaKTOp KOPIOPAaTMBHOT yrpasmbama. 360r Tora,
HOZCTUIabe aKTMBU3MA aKI[MOHAPa MpPeNCTaB/ba BaXkaH CETMEHT KOpIlopa-
TUBHOT YIIpaB/bamba.

AKTUBM3aM aKIMOHapa o0yXBaTa pasHe OONMKe aHTaKOBamba aKIM-
OHapa. AKIMOHAPM Ce€ aHTaXYyjy BpLIEhEeM CBOjUX NpaBa. AKTUBU3aM aK-
LJIOHAapa ce He OJHOCK CaMO Ha BpIUEHe IpaBa I71aca, MaKO OHO jecTe IeH-
TPAJIHO YIIPaB/bauKo IIPaBO AKI[MOHApa, Beh 1 Ha BpiIewe [pyrux noMohHmx
yHpap/badyKux IpaBa akluoHapa. Mepe Kojuma 6u ce ONaKIIamo BpIIeme
IpaBa aKIMOHapa yjemHo 6u 611e 1 Mepe 3a IMOACTHIalbe AKTUBM3MA aAKII-
oHapa. [Topen Tora, akIMoHapy NpefysuMajy pajibe ja 611 U3BPIIN/IN CBOje
ob6aBese, 11 je CBAKAKO U Tafla Pey O aHTAKOBalby aKI[MIOHAPA y IIMPEM CMIC-
my. AKTMBM3aM aKIMOHAapa Cé OJHOCH Ha aHTaXOBambe aKIMOHApa y yXKeM
CMICITY, OJHOCHO Ha BPILIEH€ IpaBa aKIMOHaPa KOjUM aKLMOHAPY CYIUTHUH-
CKM KOHTPOJMILY YIIpaBy, OFHOCHO YTUYY Ha yIpaB/bame APYyWITBOM. 360r

1 Bup. Buiue o areHiujckum npobnemuma y Mupko Bacumesnh, KopiiopaiiusHo yipas-
marve — dpasHu aciiexitiu, beorpap, 2007, 20 n name.

2 Directive (EU) 2017/828 of the European Parliament and of the Council of 17 May 2017
amending Directive 2007/36/EC as regards the encouragement of long-term shareholder
engagement, OJ L 132, 20.5.2017, pp. 1-25.

3 Hanne S. Birkmose, ,Forcing Shareholder Engagement: Theoretical Underpinning and
Political Ambitions, European Business Law Review, No. 4/2018, 615.

4 H. S. Birkmose, 615.
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TOTa, aKTMBM3aM M aHTAKOBalbe MOTY MMATH MCTO 3HAYeHe, OHOCHO MOTY
ce Hau3MEHWYHO KOPUCTUTH.

[Tpunukom 1360pa TeXHMKe 3a MOACTHUIIAbe AaHTAKOBabha aKIMIOHAPa,
Tpeba MMaTy Y BUAY fla aKTMBM3aM aKIIOHapa He MOXe caM cebu aa oype
IWb. Y TOM CMUCTY, Tpeba oMOryhnTy akumoHapyuMa fia ce IpUINKOM yIuca
aKIMja ompepese ja I M y KOjoj Mepy >KeJle a yTUdy Ha yIpaB/batbe APYyLIT-
BoM. UnmeHNIIa fla aKIMOHAP MMa IIPaBO I7Iaca caMa 110 ceOu He rapaHTyje
ma he oH To mpaBo M BpuINTH, OFHOCHO Aa he rmacatu. [Ipyraunje pedeHo, ak-
1oHapumMa tpeba npyxxutu Moryhsoct n36opa. Ha npumep, akumoHap koju
ynuie npedepeHIyjanHe akiyje, YHAIIpey, ce Ofjpude IpaBa I/laca y Be3n
ca BehuHoM nurama. Ykugamwe MoryhHocTH M3faBama npedepeHIujamHmux
aKuuja, ¢ Apyre cTpaHe, He OM ayTOMATCKU OMIO CTUMY/IAHC aKIMOHApUMa
fla ce BUILE aHTaXYyjy, Mako OM ce Tajja MOAPA3yMeBalO [a CBaKYU aKIMO-
Hap MMa IIPaBo I71aca O CBMM IMTamyMa. AKIVIOHApU KOji ce oIpefene 3a
aKIyje ca IpaBoOM IJ1aca CBOjUM M300pOM II0Ka3yjy a jecy 3aMHTepeCcOBaHU
3a yTHI[aj Ha yIpaBjbaibe APYyIITBOM. Ha 3aKoHOAaBLy je [ja akijMoHapuma
O7IaKIla Bpllere MpaBa I7laca ¥ Aa oMoryhu ApymTBy fa casHa UAEHTUTET
aKIMoHapa Kako 6u onu mehyco6Ho ocTBapumm komyHukanujy. To je moce6-
HO 3HA4ajHO 3a KOTMpPaHa [[PYyLITBA, IITO je U CTaB eBPOICKOT 3aKOHOJABIIa,
Koju je BumbuB y Jupextusu 6p. 828/2017.°

II Ilojam u BpcTE

AKTUBU3aM aKI[OHApa je IPero3HaT Kao 3HauajaH CerMEHT KOPIIO-
paTUBHOr ympas/bama Ha HuBOy EBporcke yHuje. To ce MOXKe 3aK/by4nTH
Ha OCHOBY IpefBubeHNX MexaHM3aMa 3a yHampehemwe IpaBa akijyoHapa
U MexaHN3aMa 4uja je CBpxa HoOosbllame KOHTPONTHe QYHKIVje aKIoHa-
pa.® IIpensubeny MexaHM3MM KOHTpONE Y BE3U Ca TOCTOBMMA Ca IMOBe3a-
HVM JIML{MMa TIPeACTaB/bajy IpUMep 3ajIarama Ja ce aKIMOHapyMa OJIaKiia
KOHTpOJIHAa QyHKIUja Kojy 61 Tpebaro aa nmajy. EBporcka komucuja je jour
2012. roguHe ycBojuna AKUMOHM ITaH: EBpOIICKO KOMIAHWUjCKO IPaBoO U
KOPIIOPATMBHO YIIpaB/baibe — MOJEPHN IIPaBHM OKBUP 3a Behe aHrakoBame
aKIMoHapa U 60J/by OfpPXXMBOCT npymTaBa.7 Ila 6u ce umwp OCTBApPMUO, Ofi-
HOCHO fia 6u MexaHu3Mu O6mny epuKacHy, MOTPeOHO je MPBO IPero3HATH

5  Bup.y Tom cmucny penuran 4 lupektuse 6p. 828/2017.

6  Bup. mop. Mette Neville, ,Shareholder Activism: The Dubious Shareholder Revisited®,
Shareholders’ Duties (ed. Hanne S. Birkomose), Alphen aan den Rijn, 2017, 175.

7  Communication from the Commission to the European Parliament, the Council, the Eu-
ropean Economic and Social Committee and the Committee of the Regions Action Plan:
European company law and corporate governance — a modern legal framework for more
engaged shareholders and sustainable companies, Strasbourg, 12. 12. 2012 COM(2012)
740 final.
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pasjiore macMBHOCTH akumoHapa. Tu pasnosu cy 6pojun. Heku on mux cy:
TPOIIKOBY KOHTpOJIe U BpIllera IpaBa I7aca, MOceOHO Kaja je ped o Ipe-
KOTPAaHNMYHOM I/Iacamy, MOTEHIMja/THN CYKOO MHTepeca MHCTUTYLIVIOHATHIX
MHBECTUTOPA Ka0 aKI[YIOHapa ¥ MHTepeca caMor APYLITBa, IPOO/IeM ,,CTIeTnX
nyTHUKA“ (eHI. free rider), KOHIIEHTPUCaHa BIaCHNYKA CTPYKTYpPa, OHOCHO
HEJJOCTATaK AVCIIep3je U HeNIMKBUSHOCT TPXKMILTA U APYTO.

ITpomoBuCame T3B. aKTMBHOT BJIACHMIITBA IIPE/ICTaB/ba Ba)KaH MeXa-
HI3aM y 60pOM IPOTUB IMACHBHOCTY aKIMOHApa. TepMIH BIaCHUIITBO jecTe
yoO14ajeH y 0BOM KOHTEKCTY, a/li caMo ofipebhere akIMoHapa Kao BIaCHNKA
aKIMje 3aXTeBa HOAaTHA objallberba. AKIUja ce 4ecTo feduHmIIe Kao ,,CKyII
npaBa 1 o6aBesa“’, 360r yera ce Hajuenrhe TOBOPY O MMAOIY AKI[MOHAPCKIX
npasa. [Iutame npupope akIMOHAPCKMX IpaBa je U3BEEHO U3 Ipobaema-
THKe IPUPOJe fleMaTepyjalTn30BaHUX XapTuja o BpegHocTH. To je moce6HO
3HAYajHO 3a CIIO/bHE OJJHOCE aKIMOHApa, IOK Ceé Y MHTepHNUM ofHOCuMa (ofi-
HOC ca JIPYIITBOM), MOPa HAIJTACUTH J]a aKI[MOHAP HUje BIAaCHUK ApymTBa. '’
3aKOHM KOjy peryluuly IpUBpefHa APyLITBA X TPXKUILTE KalluTaaa roBope
0 BJIACHMINITBY HaJ| XapTHjaMa, 4yMe eKCIUIMIUTHO NOTBphyjy npuMeHy pas-
HIX MHCTUTYTa CTBApHOT IIpaBa Ha aKuyje, Ia ce MO)Ke IMPUXBATUTHU CTaB
Jla Cy aKIuje MaTepujan3oBaHe y eleKTpOHCKe samuce.'! 360r Tora, cama
meMaTepujanusanyja akiyja He MoApasyMeBa ayTOMaTCKM HETIOCTOjarbe TIpa-
Ba Ha XapTHju, OHOCHO TIpaBa CBOjuHe Haj akiyjama.'? Takohe, Tpe6a mma-
TY Y BUJY /i IIPaBO CBOjMHE HAJ aKljyjaMa HMje TpajHo, y3uMmajyhu y 063up
IIOCTOjalbe MHCTUTYTA MPUHYAHOT OTKYTIA aKI¥ja, MaKO TPAjHOCT, YOIIIITEHO
roBopehy, jecTe KapakTepuCTUKa IIpaBa CBOjUHe.

M. Neville, 177-178.

Iris H-Y Chiu, ,,The Meaning of Share Ownership and the Governance Role of Share-
holder Activism in the United Kingdom®, Richmond Journal of Global Law and Business,
Vol. 8, No. 2/2008, 119.

10 Y Cpbuju je HemaBHO HOHET 3aKOH O IEHTPAIHO] eBUJCHLVU CTBApDHMX BJIAaCHUKA
(Cnymbenu inacnux PC, 6p. 41/2018) Koju ce OFHOCK Ha CBa IPUBPEIHA PYLITBA OCUM
jaBHOT aKLIMOHAPCKOT ApyuITBa. CPIICKM 3aKOHOJABAL] TOBOPYU O BJIACHUIIMMA IIPaBHUX
Nulia, WTO yK/bYy4dyje U MpUBPefHa APYIITBA, MaKO Tpeba MMaTy y BUAY [a aKLMOHAPK
HICY BJIACHULIM APYINTBA HETO BIACHUIM aKuuja. Y CTBapHe BIaCHUKe IIPABHOT JIMUI[A
ybpaja, usmehy ocranor, GpusMYKO /MLe KOje HEMOCPemHO mocenyje 25% mmm Bulle
aKI}ja PpErMCTPOBAHOT CyOjeKTa. 3aKOHOfaBal] IIOf BIACHUIITBOM IIOApasyMeBa
»E€KOHOMCKO BJIaCHMIITBO .

11 Bup. Mupjana Pagosuh, Uysare u agmunucisipuparee (geito3uii) xapimiuja og spegHociiu,
Beorpap, 2014, 191-192 u 195.

12 Jlpyraumju craB nojpasyMeBa fla MIMAaoLM aKIlMja MIMajy CBOjUHY Ha pauyyHy Ha KoOjeM Cy
yIucaHe aKiuje, aly He U CBOjUHY Ha akuujama. Tako He6ojuia JoBanosuh, Bepsarcko
iipaso, beorpan, 2009, 439.

13 I H-Y Chiu, 119; O6pen Crauxosuh, Muogpar Opnuh, Citisapro ipaso, beorpag, 2014,
58.
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Axumonap 6u, mpema IpUpPOAM CTBapu, Tpebano ma ce aHraxyje
ma 6um 3amTUTHO CBOje ynarame. ITomasehm of Te mpermocraBke, MOXe ce
3aK/bYYNMTH fla HUje OIpaBIaHO IpeABUieTH OMUI0 KakBy obaBe3y aHra-
JKOBama aKIVOHapa. Y TOM KOHTEKCTY, aKTMBI3aM aKIJIOHapa ce MOXXe CMa-
TpaTM MeXaHM3MOM camoromohu 3a samTuTy ymarama.'* Behmncku axio-
Hapy MMajy BeIMKU eKOHOMCKM PM3MK, IIa je IPUPOJHO odeKyuBaTy Aa he ce
aHT@XOBATM Jla OM yTHUILIAIM HA yIpaB/bambe APYIITBOM. MambIMHCKM aKIIMO-
Hapy, ¢ Ipyre CTpaHe, MOTY ja u3abepy fia He Bplle IpaBo Inaca muciehn
[a BUXOB I7ac Hehe HuiTa mpoMeHUTH. 300r TOra, aKTMBM3AM aKIMOHApa
00MYHO TOApasyMeBa pajie KOjiMa aKIMOHAp CaMOCTAJHO WMIM KOJIEK-
TUBHO Ca JpyTuMa IpeflysuMa pajiibe KojuMa yTude Ha ylpaB/baibe [PYILT-
BOM He IOKymaBajyhm ga crekHe koHTpony.~ IIpomonmja aHraxosama
MabMHCKMX aKLJMOHApa je OIpaBJaHM LM/b 3aKOHOJABILA KOjU MMa HaMepy
Ia MpOMOBHMIIEe MHTEpeC APYIITBAa Kao TakaB, YMMe Ce ClIpedaBa JOHOIIEHhe
OflTyKa Koje ofiroBapajy camo nojefuHumma (mraam natepec). C gpyre crpa-
He, jaCHO je Ia aKIMOHapy HeMajy o6aBe3y fia ce aHraxyjy. Haume, akijyoHa-
pu HeMajy obaBe3y fa Bpllle CBOja IIpaBa HM IIpeMa TeOpyjI 3aCTYITHUIITBA Y
KOPIIOPaTMBHOM YIIpaB/bamby (€HT. agency theory), mpeMa K0joj ce aKI[IoHapu
CXBaTajy Kao 3acTyllaHa JIMI[A, HUM IIpeMa CBOJUHCKOj TeOpuju Kaja ce
cMatpajy BracHuImMa (eHr. property rights theory).'® Ilakie, 3akoHcKM OKBUP
MoOpa OUTHU TaKaB Jja aKI[IOHapa IOACTIYe Ha aHTKOBabe.

ITocToje pasnuynTe BpCTe aHTaXKOBamba akimoHapa. CaMo aHra)XoBatbe
MO>Ke, aJI)1 ¥ He MOpa OMTH y MHTepeCy IIPUBPEIHOT [PYLITBA, I1a Ce ITpeMa TOM
KPUTEpUjyMy MOXKe TIOfIe/INTH Ha ,B00p0” 1 ,,j1o1e”’, OHOCHO ,[I0XKe/bHO 1
»HETIO)Ke/PHO“ aHTa)XOBambe aKilMoHapa. [lakie, He MOXKe ce TBPAUTH Jia je
CBaKO aHTaXOBame J00po, a TMMe HI JOOPOIOILLIO, NN, fpyradnje pedeHo,
aKTVBHO BIACHMIITBO He MOXKe Ia Oyne camo cebu unmpb. [Toxxe/pHO je ofro-
BOPHO aHT@KOBambe aKI[MOHApa, KOje JOIPUHOCH AYTOPOYHO) OPXKMBOCTHI
npuspeasor apymrsa.!” IIpeMa BpPeMEHCKOM KPUTEPUjyMy, aHTaKOBakbe
MO>Ke OUTH JyTOpOYHO Wiy KparkopoudHo. [Ipeosnabyjyhu je cras y Teopuju
fa Tpeba [aTv IpefHOCT JYTOPOYHOM aKTMBHOM BJIAaCHUINTBY (eHT. long-
termism) HacIpaM KpaTKOPOYHOM BJIACHUINTBY (eHT. short-termism), Kao
Mame ToxebHOM.'® Cpakako ja II0OCTOje M [pyradyja MUIIbEHA, IIpeMa
KOj/Ma KPaTKOPOYHO aHTa)KOBambe HMje JIOIIA I10jaBa, IIa Cé NPOTUB e HU
He Tpeba 6oputu. KoHKpeTHO, MOjefuHM ayTOpu TBpAE [a HeMa HOBOBHO

14 I H-Y Chiu, 142.

15 Bernard S. Sharfman, ,,A Theory of Shareholder Activism and Its Place in Corporate
Law"®, Tennessee Law Review, Vol. 82, No. 4/2015, 804.

16 H.S. Birkmose (2018), 623.
17  Bug. M. Neville, 175.
18 Bug. M. Neville, 179.
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JloKa3a /Ia je KpaTKOPOYHO BIACHUINTBO omacHa mojasa.'’ Takobe, He Moxe
ce nopehn unmeHNIIa Ja YTOPOYHO BIACHUIITBO 1 caMo nMa MaHe. OHO Jj0-
IPUHOCH I10jaBM T3B. IIOTKONaBamwa (M3B/Iauebe CPEeICTaBa U3 IPYIITBA), He-
eUKaCHOCTM yIpaB/bayKe CTPYKType, HEIPOMEH/BUBOCTY, IMPEeLebeHOCTI
yaarama U Ipyro.

III IlopcTHItame v. ClipedaBame aHTAKOBamba

3a mopeny aKTMBHOT B/IACHMIITBA HA IIOXKE/bHO, Mame IOXKE/bHO U
HETIOXKE/bHO BJIACHUINTBO, K/byYaH je€ MHTEPeC INPUBPENHOT [PYIUTBA U
Tpajarbe CBOjCTBa aKLMOHapa. Bpemencku daxrop je omnyuyjyhu y nmorneny
Harpab1Bama 710ja/THNX aKI[MOHAPa, YMja Ce JIOjaTHOCT OOMYHO IpOoIierbyje Ha
OCHOBY Tpajama CBOjcTBa akIMoHapa. Harpabusame akumonapa npepcraspa
HauuH ofBpahama akiMoHapa off mpojaje akuuja. JIojaTHM aKIMOHApY MOTY
6uty HarpabeHnu jadameM BVXOBUX YHPAB/hAYKMX MM €KOHOMCKMX ITpaBa.
Ose nBe TexHMKe HarpabuBama HeMajy mcTu edekaT Ha aKTMBM3AM aKIM-
oHapa. [lTacoBu 3a 710jaTHOCT Cy CBAaKaKO, Y TOM CMUCIY, 3Ha4ajHMj/I HETO
IUBMJEHJE 3a JI0jamHOCT, Oymyhm fa IacoBum akIMoHapuMma AMPEKTHO
omoryhaBajy Behn yTuiaj Ha ynpasbame ApyImITBOM. Y CIy4ajy AUBUEHAN
3a JI0ja/IHOCT, CTEIEH HUXOBOT YTUIaja Ha YIPaB/batbe NPYLIITBOM, OTHOCHO
6poj rmacosa, ocTaje MCTU. Y CPIICKOM IIpaBy IpeBuheHo je mpaBmio jerHa
aKuuja — jefjaH I7ac, Ma Huje Moryhe HarpafuTi aKIMOHApe TOAe/bUBAKEM
CIlenujamHor mpasa rinaca. OBa TeXHMKA NOACTUIaha aKTUBM3Ma aKI[MOHApa
cBakako 3aBpehyje maxxmy u o6pagy y moce6HOM pany.

Hacynpot omnmite noTpebe fja ce aKIMOHAPU TOACTAKHY HAa aHTaXKO-
Bambe, IMIOCTOj€ ¥ CUTYyalyje KaJia je HEOIIXOAHO CIPEYNTH UX A C€ aHTaXY]y.
Peu je o cnmyuajeBuma kafa Tpeba 3alITUTUTU TIPUBPESHO APYLITBO, APYyTe
aKLMOHape M y/araye, OJHOCHO Kafla Tpeba eNMMMHMCATM YTHULAj aKIM-
OHapa ca JMYHMM MHTepecoM. To ce mocTike mpenBuhameM orpaHmYeHa
y Bes) ca IpaBOM I7JIaca akIMoHapa. JIpyraumje pedeHo, fa 61 Hexe/beHO
I71acame 6170 CIIpeyeHo, IpUMembyje ce MeXaHN3aM CycIeHs1je IIpaBa I71aca,
KOji MOXXe a/li U He MOpa OMTM Be3aH 3a IIPaBO aKIMOHApa fla y4ecTBYyje
Yy BMCKYCHjM Y OKBMPY TadKe JJHEBHOT pefla y Be3U ca KOjOM My je IIPaBo
rmaca uckbydeno.”! Jlakne, HeMOXe/bHO AHTAKOBaEe AKIMOHApa Moryhe
je CIpeunTyu MCK/bydYerbeM IIpaBa IJlaca aKI[MOHApa, YMMe Ce NPUBPEMEHO
pasfBajajy ympaB/badyka M eKOHOMCKa npaBa. C jeqHe cTpaHe, IIpaBoO I71aca

19  Taxko Therese Strand, ,,Short-Termism in the European Union®, Columbia Journal of Eu-
ropean Law, Vol. 22, No. 1/2015, 32.

20 T Strand, 32.

21  Bug. Buute y Jenena Jlenernh, Komiianujcxonpasnu pescum cykoba unitiepeca — gyisHoci
nojannocimiu, beorpag, 2015, 252-253.
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MO>Ke Jia 6yJie CyCIIeH/J0BaHO CaMo Y IIOT/Iely KOHKPEeTHe TayKe JHeBHOT pefia,
Kajia ce 0OMIHO TOBOPM O MCK/bYUelby IpaBa ITIAca, JIOK je, C pyre CTpaHe,
Moryhe mpepBuzieT! CycleHsujy ImpaBa IIaca 3a CBa INUTama y ofpeheHom
BpeMeHcKoM nepuopy. CycrieHsuja npaBa IJ1aca MOXKe MMAaTy IpeBEeHTUBHU
VIV KasHEeHM KapakTep. Y 3aKOHY O NPMBPENHNM APYIITBMMA, IpeasuleHo
je MCK/pyuelbe IpaBa I7laca aKlMOHapa Kajia ce ofIy4yje o ocnobahamy ox
obaBe3a WM CMambely 00aBe3a TOT aKIMOHAPa, TIOKPEeTaby VI OyCTajamby
Off CTIOpa IPOTHB Hera 1 off0bpaBamy IOCTOBA Y KOjUMa Taj aKIMOHAp MMa
muaEn vHTepec.”? Pey je, JaKie, 0 MPeBeHTUBHOM MexaHusMy. Ilpema 3a-
KOHY O TPXMIUTY Kamurana, KoMmucuja 3a xapTuje of BpPefIHOCTU JIOHOCK
pellere O Ofly3VMamby IIpaBa IJlaca aKI[MOHapy KOju He UCIyHU obaBese
y Besu ca obaBemraBameM o 3HadajuuM yuemhnma.’’ Kommcuja omysu-
Ma IIpaBoO IJ1aca M JIMIy Koje cTekHe wuu npehe kBanmudukosano yuenthe y
OpraHM3aToOpy TPXKUINTA 6e3 IMPeTXOfHe CAarACHOCTU 3a TO CTHULAMe, IITO
BOXI M 3a CTUIame KBanmdukoBaHor ydemha y O6poKepcKo-AUIepCKOM
npymrey.** ¥ ta aBa CTyuaja, cycriensuja uMa KasHeHM Kapaktep. Y 3aKo-
Hy KOjUM je perylucaHo Ipey3uMaimbe aKI[MOHAPCKMX APYIITaBa, Takobe
II0CTOje IIpUMepM UCK/by4dera IpaBa I7laca akKIjMoHapa. Tako je mpaBo ITa-
Ca aKIMOHApa y CBOjCTBY MOHybhaya u /mIia Koja ca \mUM 3ajefHIYKN Jenyjy
VICK/bY4YeHO Of aHa o0jaB/buBama obOaBellTea O HaMepl IpeysuMama [0
JlaHa o6jaB/byBarba N3BeIITaja 0 mpeysuMay.”> Tpeba uctahu ma osne Huje
ped o caHKIuju, Beh O MpeBeHTMBHOM MeXaHU3MY 3aIITHUTE OCTAINX aKIIM-
oHapa. C fipyre cTpaHe, aKijuje noHybada, OfHOCHO CTHUIIaoLja U JMLA KOja
ca IbMM 3ajefHUYKN JIeNyjy, HEMajy IIpaBo IVIaca KaJla HUje IOJHET 3aXTeB
3a ofobOpeme 06jaB/bMBaIba MOHY/IE 3a IIPEY3MMalbe Y 3aKOHCKOM POKY, M/IN
aKo TOHyZa HUje objaB/beHa HaKoH mTO je Kommcmja 3a xapTuje of Bpen-
HOCTU ofiobpuia ob6jaB/pyBalbe, Kao ¥ Iepuopy oxf kaga Kommcuja opbuje
W ofbaly 3axTeB 3a ofoOperme 00jaB/bUBamba MOHY/E 3a IPEy3UMabe [0
omobOpema 06jaB/bIBalbe Te IIOHY/E, IITO je IpUMep KOMOMHALMje CyCIIeH3uje
Kao CaHKIMje M CyclleH3mje Kao mpeseHnuje.”” IIpumepn cycnensmje mpa-
Ba I7Iaca IIOCTOje U y npasy EBporcke yHMje.27 Axnyonapyuma Mory 6mutu

22 3axoH o mpuspenHuM gpymrsuma — 3OIII, Caymbenu inachux PC, 6p. 36/2011, 9/2011,
83/2014 - mp. 3akoH, 5/2015 n 44/2018, 4. 362.

23 3axoH o Tpxumry kanurana — 30TK, Caymbenu inacnux PC, 6p. 31/2011, 112/2015 un
108/2016, un. 62.

24  30TK, w1 100, cT. 2, w1. 105, cT. 1, Tay. 1, yn. 150, ct. 1 u w1 206, cT. 1, Tay. 1.

25 3axoH o mpeysuMamy akiyoHapckux apymrasa — 3OITAL, Cnyxbenu inacuux PC, 6p.
46/2006, 107/2009, 99/2011 n 108/2016, 4. 10.

26  30IIA, un. 37.

27  Bugm., Ha mpuMep, Wwi. 28a (6) u 286 (2), y Be3u ca o6aBe3oM obaBellITaBamba O 3HAYAJHOM
y4emthy, lupextuse 6p. 50/2013 o usmenn JIupexTuse o ycknahupamy 3axTeBa TpaHC-
IIAPEHTHOCTY y Be3!U ca MHpOpMalMjaMa O M3JaBaoLyMa duje ce XapTuje Ofi BPefHO-
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CyCIIeHJIOBaHa ¥ JIpyra IIpaBa, a He CaMo IpaBo I7aca. Tako, Ha MpuMep, y
HEeMa4yKoM IIpaBy y CTy4ajeBMMa HeobOaBellTaBamba O CTUI[aby 3Ha4ajHOT Ka-
nuran ydenrha, aKIMoHapy Cy IOpef CyClieH3Mtje IpaBa Ilaca, MICK/bydeHa U
Apyra mpaBa Koja My omoryhaBajy yTuijaj Ha ympasjbarbe IpyLITBOM — IIpa-
BO Ha TOOujame OITyKa CKYIIITHHE, IIPaBO Ha MOCTaB/barbe MNUTaMba, aln
¥ eKOHOMCKa MpaBa.”® YKONMKO je aKIMoHapy CyCHeHJI0BaHO caMo IIPaBo
I71aca, Ha4ye/HO MO7Iasy [0 Pas3[Bajama YIpPaB/bayKMX U eKOHOMCKUX IpaBa
aKIMOHapa.

IV TexHuke aHraxopama akijoHapa

AKTUBU3aM aKI[MOHapa MaHM(eCcTyje ce, Ipe CBera, I/lacameM, OfHO-
CHO BpIemeM Ipasa Imaca. C pyre cTpaHe, IIOCTOje U APYTY Matbe BUIBUBI
He(OpMaTHM OONMIY aHTaKOBamba aKLMOHAPa, KOji Takohe IpepcraBibajy
3HAaYajHy TEeXHMKY YTHUIlalba Ha YIpaB/balbe APyWITBOM. [lakje, aKTMBMU-
3aM akIMoHapa Moxke 6utu ¢opmanan (gupekraH) u HepopmanaH (MHAM-
pekTaH). [IMpeKTHM aKTMBM3aM CBAaKaKo oOyXBaTa KyIOBMHY M IIPOajy
aKIMja, 4MMe ce Moxke cTehm, OfHOCHO M3ry6UTM KOHTpPOma, YK/by4yjyhn
U MOryhHOCT cIpedaBama [JOHOIIEHA OJJIyKa CTUIAKEM T3B. MAambMHCKe
konTponte (eHr. blockholder).?® Hajsmauajunju o HeopMamHuX yTuiaja Ha
yIlpaB/bambe APYIITBOM je Ofip)KaBambe ,He3BaHMYHUX CacTaHaKa ca yIpa-
BOM, KOjJ TIpeICTaB/ba KapaKTePUCTUIaH MHAMPEKTHY HA4YMH aHT)KOBaIba,
Ipe CBera, MHCTUTYLMOHATHUX wHBeCcTUTOpa. >’ Vmajyhu y Bupgy ma je

CTM KOTHPajy Ha perymuMcaHoM TpXumty, JupektyBe 6p. 71/2003 o mpocmeKTy Koju
je moTpe6HO 06jaBUTI IIPUIMKOM jaBHe IOHY/AE XapTuja Of BPEIHOCTH VIV IIPUIMKOM
IBUXOBOT IIpUjeMa y Tpropame u Jlupextuse 6p. 14/2007 o yTBphuBamy geTa/bHUX IIpa-
Bua 3a crpoBobeme onpehennx onpenaba Iupekruse 6p. 109/2004 (Directive 2013/50/
EU of the European Parliament and of the Council of 22 October 2013 amending Direc-
tive 2004/109/EC of the European Parliament and of the Council on the harmonisation
of transparency requirements in relation to information about issuers whose securities
are admitted to trading on a regulated market, Directive 2003/71/EC of the European
Parliament and of the Council on the prospectus to be published when securities are of-
fered to the public or admitted to trading and Commission Directive 2007/14/EC laying
down detailed rules for the implementation of certain provisions of Directive 2004/109/
EC, O] L 294, 6. 11. 2013, pp. 13-27) u wn. 91 (4) Jupekruse 6p. 828/2017 y Be3u ca
y4eCTBOBabeM 3aMHTEPECOBAHOT JIMIA Y [/IACalby O MOCTOBMMA Ca ITOBE3AHNM JIUIVIMA.

28  Bup. Karsten Engsig Serensen, ,,Suspension of the Exercise of Voting Rights: A Step To-
wards Deterrent and Consistent Sanctioning of EU Transparency Requirement®, Euro-
pean Company Law Journal, No. 4/2017, 157.

29  Bup. Wolf-Georg Ringe, ,,Shareholder Activism - A Renaissance®, The Oxford Handbook
of Corporate Law and Governance (eds. Jeffrey N. Gordon, Wolf-Georg Ringe), Oxford,
2018, 389.

30 Hanne S. Birkmose, ,You can Lead a Horse to Water, But can You Make it Drink? In-
stitutional Shareholders and Corporate Voting®, European Business Law Review, Vol. 20,
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OCHOBHM HaulH UCIIOJ/baBalba aKTUBM3Ma aKIVOHapa I/lacaibe, BaXKHO je fla
M JINIE KOje I7Iaca MMa eKOHOMCKM MHTEPEC, OTHOCHO Jja I CHOCU €KOHOM-
CKM PM3MVK IIOC/IOBama Tor pymrsa. Hanme, moce6HO je 3HaYajHO mmTarme
KyTIOBMHE [TpaBa I7Iaca aKIoHapa — KYIIOBMHe I71acoBa, 6yayhu na je moryhe
HAIpaBUTY PasiuKy usMehy aHraxoBama HOCKOIJA €KOHOMCKOT PU3MKA OF
aHTa)XOBama MIa Koje Imaca. 360r Tora, NOTPeOHO je pasjaCHUTH II0jaBY
pasfiBajarma yImpaB/bayKMX M €KOHOMCKMX IIpaBa aKIOHapa U yTUIIAj TOT
pasfBajama Ha aHTaXOBame akiMoHapa. Takobe, HeomxopgHo je objacHUTH
CaM II0jaM aKIYOHapa M yTBPAUTHA IIPUPOJY HUXOBUX IPaBa.

1. AKuoHapu 1 BHUXOBA MpaBa

INopcTuname akTMBU3MA aKI[MOHApA MOJpPasyMeBa CTUMY/IUCAbe aK-
L[MIOHApa Jia BplIe cBoja Ipasa. IIpaBa akioHapa ce reHepaaTHo MOTY Iofie-
JINTY Ha yIIpaB/badka, eKOHOMCKA, IIpaBa MHPOpMICama U IpaBa Ha CYACKY
SaIJ.[TI/ITy.31 Ped je 0 mpaBMMa akuMoHapa Koja IIOCTOje IIpeMa IPUBPESHOM
OPYUITBY, alyu IbUXOBY IIPUPONY HMje jellHOCTaBHO ofpenuTu. Mako ce y
Teopyju OOMYHO TOBOPM O OOIUTALMOHMM MM CBOjUHCKMM IIpaBMMa aK-
III0OHapa, He Tpeba 3aHeMapyUTU YMEEHMIY [ja IIOCTOjU ¥ KaTeropuja Ipu-
BpenHux npasa. Haume, nopeny je moryhe HampaBuTyu mpema peieBaHTHO]
TpaHM IIpaBa ca KojoM Cy y Be3n. Takobhe, Tpeba nmaru y BUIy fa He IOCTOjU
IIPaBO KOje je IOBe3aHO VICK/BYYMBO ca jefHOM oppeheHOM rpanoM mpa-
Ba.>? ITpe cBera, ¢ 063MpOM Ha TO Aa CY aKijyje je0 KaluTaja, 1 [a je CBpXa
IbMXOBOT U3JjaBaiba NPUKYI/batbe CPEefiCTaBa 3a IIOCIOBHM IIOAYXBaT, Kao
HITO je TO C/Iy4Yaj U ca U3JaBameM JPYIUX CEPUjCKUX XapTHja of BPeHOCTH,
aKLMOHAPY ce MOTY YIOPEeIMUTH ca IloBepuoLuMa. [Ipyraumnje peueHo, ibIXoB
3aje[HIYKY MMEHNTEb je TO IITO APYIITBO CHabIeBajy KalmuTaaoM, Ha OCHO-
By 4era ce MO)Ke 3aK/by4YMTH Jla Cy IIpaBa aKIMOHapa OOMMralMOHOIpaBHe
npupogie.”> OBO cXBaTame Ce He MOYKe TIPUXBATUTH, jep je apryMeHTOBaHO
MCKIbY4MBO Ca eKoHOMCKor acriekTa.>? C yipyre crpane, akiuje cxsahene kao
Jle0 MOBIHE aKIMOHApa He 06jallmbaBajy OHOC aKI[MOHApa W JPYyIITBa. >
360r Tora, HM TPAAULMOHAIHO CBOjMHCKOIPABHO CXBaTame HMje Y IOTIIY-

No. 5/2009, 718, ¢u. 8; O 1mojMy MHCTUTYIMIOHATHUX MHBecTUTOpa Buj. Byk Pagosuh,
»VIHCTUTYIIVIOHATHY VIHBECTUTODPY KaO aKTMBHU ¥ OATOBOPHY aKIMOHAPYU — PEaTHOCT,
ob6aBesa mnn yromnuja‘, Yeknahusarwe iiocnosnoi iipasa Cpouje ca tipasom Espoiicke yHuje
- 2015 (ypepnuuk Byk Pagosuh), bBeorpaz, 2015, 57-59.

31 Bug. Buue y J. Jlenetuh, 286.

32 Bup. Brapumup Bopunenuh, Ipaharcko apaso - Ysog y ipahancko tipaso u Ouwitiu geo
ipabaHCKoz' iipasa, beorpap, 2012, 232 u 244.

33 H.S. Birkmose (2018), 629.
34 H.S. Birkmose (2018), 629.
35 H.S. Birkmose (2018), 630.
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HocTu ofroBapajyhe.*® Ha kpajy, He Tpe6a M3ry6uTy us Bua HU YMEEHUILY
la JuIle MOXKe Jja M3IyOM CBOjCTBO aKIVIOHapa IPOTHB CBOje BO/bE y 3a-
KOHOM mpepBubeHuM cinydajeBuma. [lakie, mpupona mpaBa akI[MoHapa je
crenujanHa 6ynyhm ma mogpasymeBa Hu3 O0COOEHOCTM KOje KapaKTepuINy
KOMITaHMjCKO IIPaBO Kao TaKBO.

Temkohe y medmHucamy npasa akIoHapa Cy HOCIeANIIa Pa3BOjHOT
IyTa KOMIIAHMjCKOT IpaBa. VIMajyhm y Bupy ma ce mpaBo fpymTaBa KaluTa-
Ja pa3BWIO M3 IpaBa Apylurtasa nuia (eHr. Partnership law), ima Muibermba
fla aKIMOHape He Tpeba HasWBaTy YWIAHOBMMA [PYyLITBa, jep 6u TO 6ma
peNuKBUja IPOLIZIOCTH, Kajla ce IPYIITBO CXBATAI0 Kao 30Mp HWeroByX 4a-
HOBa.>” Y CPIICKOM TIO3UTMBHOM NPABY aKIMOHAPY Cy WIAHOBY J[PYIITBA —
/M2 KOja Ta OCHMBAjy M OHa KOja My HaKHafHO npucryme.” Ilanman npa-
BUMa aKIMOHApa, C jefHe CTpaHe, Cy mUXOBe obaBese, C Jipyre cTpaHe. Y
MOJIePHOM KOMIIaHVjCKOM IIpaBy, IOCTOju 0baBe3a akumoHapa (0OMYHO He
CBMX) Ja IPWIVKOM IIOCTYIamba y3My Y 003Mp 1 IpyTe MHTepece, IIpe CBera,
MHTepec IPYLITBA Kao mocebaH MHTEpeC, a He CaMO CBOj IMYHM MHTEpec.
TakBo je pelleme CpPICKOT IIpaBa, IIpeMa KojeM IIOCTOje IocebHe oOaBese
ozpebeHnx Kareropuja akijoHapa npeMa IpuBpeJHOM JPYIITBY, Koje 3aKOH
Has3MBa IOCEOHMM JY>XKHOCTMMA.” Ped je 0 3HaYajHOM [VICTAHILMpAIY Of
IOMMama aKLMOHApa Kao B/IaCHUKA ¥ CBOjMHCKOIIpaBHE TeOpUje TeHePaTHO.
OBa cnenuuIHOCT, Ay U IPOMEHa, je MOCTIeANIla IpUXBaTaba MOIUTINI-
KIX U €KOHOMCKUX TeOpHja, Tfie ce II0CeOHO y31Ma y 063Mp yiora KOMIaHuje
y npymrty y cormonomkom cmucry.*’ Takobe, oHa cBefloun o okpeTamy 3a-
KOHOJIaBLIa Ka [JPYTMM HOCHOLMMA PU3VKA y HPUBPENHOM APYLITBY, anu U
BaH Iera, OHOCHO IpeaBuharmy 3allTUTe THX JINIIa HOpMaMa KOMITaHNjCKOT
npaBa. Y TOM KOHTEKCTY, Behe aHra>koBame aKIMOHapa, JOIPIHENo 611 1 3a-
HITUTY MHTepeca PYTUX HOCUIALa PU3UKA.

ITpema 3akoHy O IpMBpeSHNUM APYLITBMMA, aKI[MIOHApeM Ce cMarpa
JMIE KOjé je Kao 3aKOHUTH MMasall akiyje ymiucano y LleHTpanau perucrap,
JIeTIo ¥ KIMPMHT XapTuja off BpegHocTH (fabe: IleHTpanHu perucrap), y oa-
HOCY TIpeMa JIpYIITBY, Kao i npema tpehum muumma.*! Vimajyhu y suny ma
caM 3aKOH IrOBOPM O BJIACHMIITBY HaJ| aKIjujaMa, Huje norpemHo pehu na je
aKIMOHAp BIacHMK akimje.*? AKIMOHAp CTWYe aKIMjy yIMCOM y peructap.
[TocToju HeoOOpMBa 3aKOHCKA IPETIIOCTAaBKA Ja je JlaH yINca akiyje HaH

36 H.S. Birkmose (2018), 631.

37 H.S. Birkmose (2018), 632.

38 30IIM, un. 9.

39 Bug. Buue y J. Jlenetuh, 93 u faspe.
40 Bup. H. S. Birkmose (2018), 636 u 638.
41  3O0IIM, un. 249, cT. 1.

42 Bup. 30TI1[, un. 249, ct. 3 u 4. 256.
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IEHOT CTHIama. [IpeMa 3aKOHY O TPXKUILITY KalMTala, akIMOHap je pusnd-
KO WIV MPaBHO JHIe KOoje TIOCPETHO MM HEMOCPENHO Mocefyje aKuuje U3-
TlaBaolla y CBOje M€ M 3a CBOj PadyH, y CBOje MMe a 3a padyH Jpyror JNIa
WIN [eNO3UTHE IOTBP/ie Y OFHOCY Ha aKIjyje Koje Cy bMMa IpeCcTaB/beHe.
Hakne, 3aKOH O TPXXUIITY KaluTana TOBOPU O MOCENOBamby aKIyja, Kao U O
B/IACHMYKVM MpaBuMa Hay| GpuHaHCHjckuM MHCTpyMenTuma.** C npyre crpa-
He, 1I0J] 3aKOHUTUM MMaoleM (PUHAHCUjCKOT MHCTPYMEHTa Yy TOM 3aKOHY,
NOfipasyMeBa ce JIMIe Ha 4Yuje MMe Iylacu padyH y lleHTpamHOM perucrpy,
OCUM Y CIy4ajy dyBama U aiMUHUCTpUparma (PUHAHCUjCKUX MHCTPyMeHaTa
3a payyH K/IMjeHaTa 1 JPYTUX [OBe3aHMX YCIyra, KaJja cé 3aKOHUTUM MMao-
IleM CMaTpa JIMIe 3a YMUjy padyyH ce PMHAHCUjCKM MHCTPYMEHT BOAM HA pa-
ayHy xaptuja of Bpennoctu Lentpansor pernctpa.*® Ilopehemem onpenada
OBa JIBa 3aKOHA, MOXe Ce 3aK/bY4UTM Jla HJXOBA pellerma HUCY yckaabeHa
KaJla je ped O aKLMOHApMMa Kao 3aKOHMTMM MMAaolLMMa aKIjija Kao BPCTU
bUHAHCHjCKUX MHCTPYMEHATa y CydajeBMMa Kaja 6aHKe Bofe 30MpHe, Ofi-
HOCHO KaCTOAM padyHe, MaKo Tpeba MMaTy y BUAY Aa je, IpeMa IPUPORU
CTBapy, 3aKOH O IPUBPETHNM APYIITBUMA lex specialis 3a mMTama aKI[MOHA-
pa 1 BUXOBA IIpaBa.

Pasnuuute akuuje majy pasnumumuTa mpaBa. Y CPIICKOM IIO3UTMBHOM
npaBy npensubeHe cy fBe BpCTe akiuja — oOuyHe U IpedepeHIujamHe
akuuje. Ypap/bauka IpaBa JOMMHUPAjy KOf, OOMYHMX aKLuja, JOK je KOf
npedepeHIMjaTHUX aKIyja aKljeHaT Ha eKOHOMCKMM IpaBuma. Vmajyhm y
BUZY fa je y somaheM mpaBy npuxsBaheHo IIpaBMUIO jeHA aKIuja — jefaH I71ac,
cBe O0OMYHe aKIuje YMHe jefHYy KIACy, JOK IpedepeHIjalHe aKiyje MOTy
VMIMaTy BMIIE KJIaca. JegHy K/Jacy aklyja 4uHe aKLuje Koje Majy MCTa Ipa-
Ba. Y Ipakcu IOCTOje aKlyje Koje Hajy CllelMjaaHa IIpaBa, l1a je 3a IuTarbe
BpCTa aKIMja 3Ha4ajaH JIOMeT co6ofie yroBapama y KOMIIAHU]CKOM IIPABY.
IIpumepa papm, EBponcku Mofen KOMIIAHM]CKOT 3aKOHa IT0/Ia3y Off Hadena
cnoboze yropapama, I1a je peMa HbeMy H03BO/bEHO M3JlaBambe PasInuiTuX
BPCTa aKlyja, YyK/by4dyjyhu 1 oHe Koje HuCy noce6HO perym/lcaHe.47 Hanme,
I03BOJbEHO je M3JaBame aKiuja 6e3 mpapa Iyaca, IITO He Mopa Aa Oyie Ha-
foMelmTaHO BehuM eKOHOMCKMM IpaByMMa, 3aTHM aKIUja ca CIeIVjaJHIM
npaBuMa (Ha IpuMep, IIpaBO BeTa), He CaMO y HejaBHUM Beh 1 y jaBHUM

43 30TK, 4. 2, Tay. 33.

44  30TK, un. 10.

45 30TK, un. 2, Tau. 32 u 9. 228.
46  Bup. M. Pagosuh, 56-57.

47  Hans De Wulf, ,,Shares in EMCA: The Time is Ripe for True No Par Value Shares in the
EU, and the 2" Directive is Not an Obstacle’, European Company and Financial Law Re-
view, No. 2/2016, 218. Bup. EBponickn Mozienn KOMITaHNUjCKOT 3aKOHa, I71aBa 5, JOCTYIIHO
Ha appecu: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2929348¢download=yes,
4.9.2018.
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ApYyWITBMMaA, Kaga je TO Yy CK/Iagy ca IpaBiiMMa O KOTHpamwy, ¢ TUM LITO
Tpeba MMaTK y BUAY Aa je Mopen 3aKoH IpaB/beH IPEBAaCXOJHO 3a HejaBHA
OpYIITBA.

2. PaspBajame ynpaB/badyKuX 11 EKOHOMCKMX NpaBa aKIIOHapa

IlocToje Munubema fja pasgBajambe yIpaB/badyKuX, KOHKPETHO IIpaBa
raca (eHT. voting rights) M eKOHOMCKUX IpaBa (eHr. cash-flow rights) moxe
HETaTMBHO 7]a yTUde Ha aKTUBU3aM akiuonapa.’’ PasiBajame mpaBa aKIuo-
Hapa MO>Ke JIa ¥IMa U JIpyTe HeraTuBHe eeKTe, Off KOjUX ce IoceOHO u3fBaja
MoryhHocT M3beraBama ob6aBe3de 06jaB/pMBaba Uija je CBpXa 3aLITUTA MH-
BectuTopa.”’ PasyiBajame mpaBa aKIMOHApa OTBapa UTabe CPA3MEPHOCTH
npaBa U KaluTa/la, OFHOCHO KaluTaja ¥ pU3UKA, WIM, Apyradmje pede-
HO, ONPaBJAHOCTM HecpasMepe IpaBa M KalMTala Koja MOCTOjU Y CIIy4ajy
pasfBajama yIpaB/bayKMX M €KOHOMCKMX IIpaBa akimoHapa. Hecpasmep-
HOCT Y TOM CMUCITY je HOCeOHO OuMITIefHA Kaja IPaBo I7Iaca MMa jIuIie Koje
HYje BJIACHMK aKlyje, I1a, IpeMa TOMe, He CHOCK OfiroBapajyhm ekoHOMcKu
pusuk. Hamme, nuiie Koje He CHOCH eKOHOMCKY PM3UK He Tpeba MOTUBMCATH
fia ce aHTaXyje, Beh HAIPOTUB, aHTAKOBakbe TAKBOT JIMILIA MOpa OMTH O/IIDKe
nponpaheHo u npema norpebu emumuHKcaHo. JJakie, IUTame pasfBajama
YIpaB/bauKUX 1M €KOHOMCKMX IIpaBa IIpefCTaB/ba BAXXHO M HEOHBOjUBO
INTambe Off aHTaKOBamba aKIMOHapa. PasaBajame yImpaB/badKuX M eKOHOM-
CKMX TpaBa je obyxsaheHO paspBajameM ,IIPaBHOI M ,,eKOHOMCKOT BJIac-
HumtBa“. OBM IOjMOBM y OKBMPMMa KOMIIAaHMjCKOT IIpaBa Cy y HajMamy
pyky mpo6nemarnaan. IIpaBo cBojuHe Haj| aKIjjamMa — ,IIPaBHO BJIACHMINT-
BO“ je, Kao IITO je paHUje IOMEHYTO, HOCeOHO NPO6IEeMaTN30BAHO Y BpeMe
meMaTepujanusanyje xaptuja of spefHocT. C gpyre CTpaHe, ,eKOHOMCKO
BJIACHUIITBO“ Tpeba CXBaTUTY VICK/bYYMBO Y OKBUPUMA eKOHOMIIje jep ce Ofi-
HOCH Ha CHOLIIeHhe €KOHOMCKOT PY3VIKa, OJHOCHO Ha MoryhHocT a ogpebheHo
JuIe IIPeTpPIM IyOUTaK y Be3U ca aKIyjama.

ITocToje pasnuunTe TeXHNUKe pas[Bajamba ,IIPaBHOI U ,,eKOHOMCKOT
BJIACHUINTBA®, OfHOCHO YIIPaB/badyKMX M E€KOHOMCKMX IIpaBa aKI[VOHapa.
Bynyhu fa cy syanHa cTpykTypa aKiyja 1 IpaMyjaiHa yrpas/badka CTPyK-
Typa Off paHMje II03HaTe TPaJVILIMIOHA/IHE TeXHUKe Pa3JiBajaiba YIPaB/baykKMxX
¥ €KOHOMCKMX IIpaBa, NaXKba Ce JaHaC yCMepaBa Ha TeXHUKe HOBMjeT faTy-
Ma, OTHOCHO Ha MOJIepHe HaulHe KyIOoBIHe rmacosa.”’’ Jlakre, 610 Koja Tex-

48 H. De Wulf, 251.

49  Bup. Bumrte y Klaas Vanneste, ,Decoupling Economic Rights from Empty Voting Rights:
A Threat to the Traditional Corporate Governance Paradigm®, European Business Organi-
zation Law Review, Vol. 15, 2014, 69.

50 K. Vanneste, 69.

51 Henry T. C. Hu, Bernard Black, ,,The New Vote Buying: Empty Voting and Hidden (Mor-
phable) Ownership*, Southern California Law Review, Vol. 79, No. 4/2006, 858.
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HMKa KOja JOBOZIM /IO TOTa Jia JIMIje KOje HeMa eKOHOMCKM PU3MK JMa IIpaBo
I71aca M 0OpHYTO, A /NIe KOje CHOCH eKOHOMCKM PM3MK HeMa IIPaBo I71aca,
Cllajia y TeXHUKY pasfiBajamba YIpPaB/bayKMX M eKOHOMCKMX mpasa. C fipyre
CTpaHe, HMje CBAKO pasJiBajarbe YIPaB/bauKuX M €KOHOMCKMX ITpaBa aKILu-
OHapa MOry0HO IO aKTMBM3aM aKioHapa. Hanme, Harpahusame nojamanx
aKkIMoOHapa, npenBubameM CIenMjaqHOT IIpaBa IJlaca WM CHEIVja/HOT
€KOHOMCKOT IIpaBa, Kao 1 yroBapame CIeIija/lHiX IpaBa Ha ayTOHOMHO]
OCHOBM MO)Ke CTHMY/IMCATV MambMHCKe aKI[MOHape fla ce aHTaxyjy. Y ToM
cmucny, npema edeKTy pasjiBajama YHPaB/bauyKMX ¥ eKOHOMCKNX IIpaBa
Ha aHTa)KOBambe aKIMOHApa, pas[Bajame MOXe fia Oyje NMO3UTMBHO U He-
ratuBHO. Takobe, mpema KpuTepujymy jia i O pasaBajamba H0Mas3u BO/BHO
VIVl HeBOJBHO, OHA Ce MOTY IIOIe/INTI Ha JOOPOBO/bHA, Kajla aKIIMOHAP caM
npucTaje Ha pasfiBajame (Ha mpumep, Kymm npedepeHLujanHy akiujy) min
npuHy#Ha (Kaja My je MCK/bydeHO IpaBo Iaca). Ha kpajy, mpema BpeMeH-
CKOM KpPUTepHjyMy, pasfiBajarmbe MOXKe OUTHU IIPUBPEMEHO WM TPajHO.

3. Kynosuna rracosa

Vimajyhu y Bumy fa je mpaBo Iyaca akIjoHapa jefHO Off IpaBa Koje
Jaje aKIuja, MOXKe ce MOCTaBUTH MUTarbe Ja M j€ JO3BO/bEHO IIPOIaTH TIpa-
BO I7aca 6e3 IpeHollema caMe akijyje, OflBOjeHO Off OCTanux Inpasa. IIpa-
Ba 13 aKIUje TEHEPATTHO Ce CMATPajy MPEHOCHBUM TIpaBMMa.”” Yaumajyhnu
y 063up fja mpaBa MOTy OMTH IIpeIMET YTOBOpa O IPOJajy, HademHo Ou ce
MOIJIO IIPOJATY M IpPaBO IMlaca akumoHapa. ITocToje komebama y morieny
CTaBa fla M TIPOJiaja IpaBa IJlaca aKIMoHapa Tpeba fa Oyze 103BO/beHa MIn
Hepo3Bo/beHa. O ToMe cBeflode U OfiTyKe cyAa y Ilenasepy, 4uju je cTaB Bpe-
MEHOM IpoMemeH. Haume, panuje ce cMaTpaino Jja je IMpofaja IpaBa I7aca
OJIBOj€HO Off IPOJaje OCTA/INX NPaBa aKI[MOHAPAa HE3AaKOHMTA, a/li je IO Mpo-
MeHe CTaBa JouuIo y ciy4dajy Schreiber v. Carney, mro je KacHuje noTBpheHo
U IPYTUM CYACKUM OJTyKaMa.

IIpema 3axkoHy O IpUBpENHUM JPYLUITBMMA, IIPEHOC TpaBa Koje Hajy
aKIyje je O3BO/bEH U CTO6OMaH, ca M3yseTKoM mpasa rmaca.”* Jlakre, y

52 Bug. Buie y Panagiotis Kon. Panagiotou, ,The Disruption of the Principle of Indivis-
ibility of the Share and the Assignment of Autonomous Voting Rights®, Company Law-
yer, Vol. 36, No. 3/2015, 3 (6poj cTpaHa ImpeMa eIeKTPOHCKOj Bep3ujy FOCTYIIHOj Ha
€IeKTPOHCKOj 6a3u Westlaw).

53 Y oBom cyuajy [Schreiber v. Carney, 447 A.2d 17 (Del. Ch. 1982)], npymTBo je gamo
3ajaM WIaHy Koju je MMao 35% kanmran ydemha fja He 6 I71acao IPOTUB IIPEIOKEHOT
Clajaba, IITO Ce MOXKe CMATpaTy KYIOBJMHOM ITIACOBA, A/IM je CYyf OfIyINo Aa ce He
Mellla 3ay3eBILN CTAB [Ia je KYIIOBIMHA [/IACOBA 3aKOHNMTA Ka/ja Hujje HeIIOIITeHa MM Kafja
He obecnpas/byje HUTH owTehyje npyre wiaHose. Zohar Goshen, ,,Controlling Strategic
Voting: Property Rule or Liability Rule®, Southern California Law Review, Vol. 70, No.
3/1997, 776-777.

54  30II[, un. 261, cT. 4.
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CPIICKOM ITpaBy 3a0pambeHo je MPEeHOCUTH IPaBO IJ1aca OJBOjeHO Off OCTaINX
IpaBa aKL[MOHAPA, a/I/ je FeHepaTHO JO3BO/LEHO IIPEHOCUTH ITPaBa U3 aKIiyja
6e3 mpeHoIIema caMux akiyja. [IpeHoc akiyja u mpaBa 13 akiyja jaBHOT aK-
I[MOHAPCKOT JIpymITBa Huje Moryhe orpammautu.”> Ha mpeHoc akiuja, kao u
Ha IIPEHOC IPaBa U3 aKIjija IpuMembyje ce 3aKOH O TPXKMUIITY KaluTana Kao
lex generalis.>® TIpema ToM 3aKoHy, GUHAHCUCKM MHCTPYMEHTH ¥ TIpaBa U3
bUHAHCH]CKUX MHCTPYMEHATa, MOTY Ceé HEOTPAHMYEHO IPEHOCUTH KaJa TO
HUje 3aKOHOM 3a6pameno.”’ OBOM ofipeléOM HIje y IOBO/BHO] MepHU TIpe-
IM3MPAHO Ja JIM Ce IpaBO U3 (PUHAHCH]CKOT MHCTPYMEHTa MOXKe IIPeHeTU
OfIBOjeHO Of IIpeHOca (PMHAHCUjCKOT MHCTPYMEHTA. Y CBaKOM CIIy4ajy, Ipa-
Ba 3aKOHUTOT MMaola 13 (HUHAHCUjCKOT MHCTPYMEHTA HACTAjy YIMCOM TOT
VHCTPYMEHTa Ha HeroB padyH.’® IIpeHOC TIpaBa M3 XapTuja Off BPETHOCTH
BpIIM Ce Ha OCHOBY ofroapajyher mpaBHor nocra.”® Haror 3a mpeHoc faje
yiaH LleHTpanHOr perucrpa, Npy YeMy Mopa [a IMOCTOjU I0Ka3 O Ipemyse-
TOM IIpaBHOM Iocny. IIpeHoleme mpaBa I71aca y3 HaKHaZly IOMMIbE Ce U Y
Ofipeiou Koja ce OTHOCH Ha CTUIambe VIV Pacllojarame 3HauajHUM ydenrhem
y IIpaBy IJlaca IIpeMa Kojoj ce o6aBe3e 0 00aBeIlTaBamwy O CTULAY, IIpea-
CKy mm napy ofpebheHor mpormeHTa KanuTan ydeiha ofHoce 1 Ha CIy4ajeBe
KaJla je IIpaBo IJlaca IIPEHETO Ha JIPYro juile IPMBPEMEHO U Y3 HaKHafly
paJi ocTBaperba MpaBa, ako je Takab M0Cao y ckaany ca sakonom.*® Iipumep
II0C/Ia KOjM TOofipasyMeBa IIPMBPEMEHM IIPEHOC IIpaBa I7laca y3 HAaKHALY je
CBAKaKoO 3ajaM.

Ilopen TpapuuoHanHe, IOCTOjU ¥ MOJEPHA KYIIOBMHA I7IaCOBA, KOja
ce O TpamuMIMOHaNHe 3HayajHO pas;mukyje.S! [lofi MOmEpHOM KymOBUMHOM
IJIacOBa IOApa3yMeBajy ce T3B. IPasHoO IIacambe — Kajja JIMlje MMa BUIIe I71a-
COBa HEro ,,eKOHOMCKOT BJIACHMIITBA, T3B. HETATVBHO ITIacalbe — Kaja JuIie
ca IIPaBOM IJIaca MMa MHTepec Ja IJaca 3a IpeJIor 4ije yCBajame JJOBOMYU
IO Tajia BPeJHOCTM aKIyja M T3B. CKPUBEHO NPeoOpakajHO BIACHUIITBO —
Kajia nuie uma Behu o6MM ,,eKOHOMCKOT BIaCHMIITBA" HEro IJIACOBa, IITO
je KOMOMHaIMja CKPMBEHOT BIaCHMUIITBA (TajHO ,,eKOHOMCKO BJIACHMIITBO )
1 HeOpPMATHMX IJIACAYKMX MOhM, jep ce IpaBo I/aca MOXKe MOjaBUTH VTN
HecTaTy peMa motpe6u.®? Jlaxme, Tpehu 06muK je moce6aH BN CKPUBEHOT

55 3O0II[, un. 261, cT. 6.

56  3OII[, un. 248, cT. 1.

57 30TK, un. 6, ct. 1.

58 30TK, . 228, cT. 2.

59 30TK, . 229, cT. 1.

60 3OTK, u. 58, Tau. 2.

61 K. Vanneste, 66.

62 H.T. C. Hu, B. Black, 812, 816 u 837.
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B/IaCHUIITBA. HpaSHO T/macame Ce ﬂpyra‘mje Ha3MBa 1 HETAaTMBHO pasaBajaH)e,
[OK €€ CKPMBEHO BJIACHUIITBO Ha3lVBa IIO3UTUBHO pas;[BajaH,e.“

IIpasHo rmacame (eHr. empty voting), uamely ocraor, nogpasymena
IIacame HAaKOH INTO aKIMOHAap oTyhu axumje, nameby mana axmmonapa u
IaHa OfpKaBama CefHMIle U IJlacame Kajja Cy akluje flaTe y 3ajaM, OHO-
CHO KaJia JIMIie Koje I71aca He CHOCY eKOHOMCKM pU3NK, Oynyhu ma Hema exo-
HOMCKY MHTEPEC y TPeHyTKy rmacama.’! BakHo je HamoMeHyTH /1a je Temko
[OoKa3aTy Aa je 6110 MpasHOT IVIacama y MPaKCy, Ipy YeMy je jefaH Of pas-
Jlora CBaKako 1 TpobyeM Aedunucama Te mojase.>> 360r Tora, M3y3eTHO Cy
3HaJajHa 3aKOHCKa pelllera y Be3u ca ofpehemem maHa akimonapa. Ped je o
IaHy Kafa ce yTBpDhyje cnmcak akimoHapa Koju uMmajy npaso ydemha y pagy
cepuniie ckymmTrHe. [Ipema JIupextusu 6p. 36/2007 o Bpluewy I0jefMHUX
IpaBa aKIVOHapa y KOTMPaHMM JPYIITBYMMA, JaH aKIMOHapa Mopa OUTU
HajMatbe 30 JaHa TIpe JaHa OfjpyKaBamba cemumite ckymmtiae.*® Cpricku 3ako-
HOJIaBall je OfPENNo Jia je NAaH aKIMOHapa JeCeTH JaH Ipe faHa Ofp)KaBarba
cenamie ckymmTuae.”” Y Topebemy ca yIOpETHOTPAaBHNM pellemnMa,
CPIICKO pelllere Ou ce MOITIO Ha3BaTu CpelmyM. PokoBu ce kpehy, o us-
y3€THO KPAaTKMX, Kao, Ha npumep, y Bemukoj bpuranmju rue je npensuben
POK o 48 catu Ipe ofip)KaBarba CeNHMIIE, HE3HATHO NY>XXMX, Ha IpuUMep, 3
pajHa JaHa IIpe JjaHa ofp>KaBama CefHuIle y GppaHI[yCKOM IpaBy, 1O 3HATHO
IY>KUX, Kao LITO je TO CTy4aj y HeMayKoM IIpaBy y KojeM je mpepsubeHo ma
je maH akuMoHapa 21 JaH mpe faHa ofp)KaBama cefHUIle.”” Y CPIICKOM IIpa-
BY IO3BOJ/BEHO je I03ajM/buBambe (PUHAHCUjCKUX MHCTPYMEHATa, IpU 4eMy
IIOCTOj€ OrpaHMYerba Pyl 3alITUTE BIACHNYKNUX TIPaBa KIMjeHaTa MHBECTH-
nuoHux pymrasa.®’ 3akOHOM O TPKMIITY KamuTama mpensubero je 1a MH-
BECTHIIMOHO JAPYIITBO MOXe, udMeby ocrasor, mosajMm/puBaTyt pMHAHCHUjCKe
VHCTPyMeHTe K/MjeHaTa, Kajla Ta KIMjeHT Ha TO OBJIacTH.’’ (DUHAHCHUjCKM
MHCTPYMEHTM IIPEHOCE Ce Ca padyHa 3ajMOJABIAa HA PadyH 3ajMOIPUMILA, A

63  Edita Culinovi¢-Herc, Antonija Zubovi¢, ,Tackling Empty Voting in the EU: The Share-
holders’ Rights Directive and the Revised Transparency Directive®, Croatian Yearbook of
European Law and Policy, Vol. 11, 2015, 135.

64 Bup. ESMA, Feedback Statement - Call for evidence on empty voting, focTymHO Ha
appecu: https://www.esma.europa.eu/sites/default/files/library/2015/11/2012-415.pdf, 11.
10. 2018, 5 (map. 13). Bug. u K. Vanneste, 68.

65 ESMA, Feedback Statement — Call for evidence on empty voting, nap. 47, ctp. 12.

66 Bug. un. 7 (3) Oupextuse 6p. 36/2007 (Directive 2007/36/EC of the European Parlia-
ment and of the Council of 11 July 2007 on the exercise of certain rights of shareholders
in listed companies, Of L 184, 14. 7. 2007, 17-24).

67 3O0IIM, un. 331, cT. 1.

68 M. Neville, 189.

69 3O0OTK, un. 167, cT. 2, Tay. 3 u 4.
70  3O0TK, . 183, cT. 4.
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Hasior cnpoBopu LlenTpanuu peructap. Ha ocrana nurama y Be3u ca 3ajMoOM
aKLMja, Kajla MpeHOC aKLMja HMje OTpaHMYeH U Kafla YTOBOPHA CTpaHa Huje
IPUBPESHO NOPYIITBO — M3JaBajal Te aKlyje, y KOM C/Iy4ajy ce IPUMEbYjy
IpaBuia O IOCAOBMMA Ca JIMYHMM MHTEPECOM M COICTBEHMM aKIujaMma,
IPUMEbYjy Ce OIIITA MPAaBIUJIA O 3ajMy.

Ipyru npumep pasgBajama yNpaB/bauKMX M €KOHOMCKUX IIpaBa je
IpaKca HEraTMBHOI I7Acama, Koja ce OOMYHO CMaTpa HajONacHUjUM MO-
JaNTeTOM TOT pa3jBajamba, MMajyhy y BUAY Aa jMile Koje I/aca Mma VMH-
Tepec Jla HANIKOJM APYTMM aKiuoHapuma.'' HeraTMBHO Imacame ce MoOe
CMaTpaTu ¥ TIOJ[BAPUjaHTOM MPA3HOT T/acama. > JlaBarme MOHYE 3a KYIIO-
BuHy King Pharmaceuticals (nape: Kunr) xojy je cpemmuom 2004. ymyTno
Mylan Laboratories (mape: MumaH) 4ecTo ce HaBOAYM Kao IPYMepP HEraTyB-
Hor racamwa. Perry Corporation hedge fund (mame: Ilepu) koju je y Bpeme
objaB/pMBama moHyze 61o akumoHap Kunra, no kpaja cenrem6pa 2004. ro-
JIMHe cTexao je 7 Munona akiyja Kunra.” Tlepujem je ynpasmao Richard C.
Perry (panuje nuBectuionu 6aukap y Goldman Sachs-y). Ja 6u ocurypao
ycrex TpaHcakuuje, Ilepn je xynmo 26,6 MunnoHa akuuja MuiaHa, mTO je
yyHWI0 9.9% KamuTazna TOr JPYIUTBA, YTOBOPMBIIM Y3 TO M [a MX 32 Iap
Hefle/ba MPOJia IO MICTOj LEHM II0 KOjOj UX je 1<yr[1/10.74 @axTnyky, Kymmo je
TOZIO MPaBo T/Iaca, jep Huje UMao eKOHOMCKU MHTepec y Mumany.”” ¥ Toj
KOHcTenauuju, nosunuja Ilepuja kao aknmonapa KuHra umasna je HeraTubaH
YTHIIA) Ha LeHy akuuja MunaHa. Ilepn je mMao nHTepec fa CBOjUM ITACOBM-
Ma 13 aKuyja MuiaHa DOApKM TpaHCAKLMjy YNjU je pe3ynTaT Iaj, BpefHOCT
aKIMja TOT APYIITBA, ¢ 063MPOM Ha TO a O HeycIleX TpaHCaKIyje IoApas-
yMeBao pacT IieHe akiuja MmraHa o M3HOca off Ipe 06jaB/bMBaba MOHY e
u maj neHa akuuja Kunra, ok, je ¢ gpyre cTpaHe, HacTaB/babe TPAHCAKIuje
BOZIMJIO NOPACTY IieHe akuuja KuHra o moHyheHe IjeHe n many LieHe akiuja
Munana.”® TToctoje 6pojuut MpeyIOsn y MOTey Mepa ofibpaHe Off HeraTuB-
HOT I7acama. To cy: 3abpaHa IIacama II0 OCHOBY I1033jM/beHMX aKIWja, 3a-
OpaHa I7lacama 3a aKIMOHAapa KOji ce 3aK/bydermheM YroBOpa 3aIUTUTHO Of
pusMKa IpOMeHe IieHe aKIWja, NOOLITpaBame IpaBuIa O O00jaB/bUBAIbY,
npensubarme IpaBa akIMOHApa KOjy Cy IPETPIIeN IITETy 360T HEraTUBHOT
I/Iacarba Ha NOJHOIIelke Ty>KOe MPOTUB NIa Koje je pakTUyKu Omo Hera-

71 K. Vanneste, 65-66. Buz. u Jonathan Cohen, ,Negative Voting: Why It Destroys Share-
holder Value and a Proposal to Prevent It, Harvard Journal on Legislation, Vol. 45, 2008,
238 u 243.

72 Taxko J. Cohen, 238.
73 J. Cohen, 237.

74 . Cohen, 237.

75 J. Cohen, 237.

76 J. Cohen, 237-238.
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TuBHM TMacay.’’ Jlakie, ped je U3y3eTHO MITETHOM AHTAXOBAWY JIMIA Koje
MMa IIPaBo IIaca.

Tpehu npumep paspgsajamba OBMX IpaBa IpeAcTaB/ba MocebaH Bup
CKPMBEHOT BIACHUILTBA, KOje CIyXU fja 6u ce nzberna ob6asesa objapbuBarma
nH}popMaLuja 0 3HAYajHUM CTULABMMA, OFHOCHO ITIACAYKMM IpaBUMa MU
o6aBesa jla ce YIyTy MOHY/A 3a Ipey3uMarbe.’> Bop6y MPOTUB CKpUBEHOT
BIIACHUILTBA, a/IM U MPa3HOT IJlacama Boau u Esponcka yHuja. O ToMe cBe-
JodYe NMPOMEHE Ha PeryaaropHoM HuBOy. KoHKpeTHO, mpomemeH je 4. 13
IupektuBe 6p. 109/2004 o ycknabusamy 3axTeBa 3a TpaHcIapeHTHouhy y
Be3u ca nHbopManmjama o u3gaBaoLMa dnje Cy XapTuje off BpeHOCTI YBp-
IITeHe 3a TProBame Ha PErylMcaHOM TPXKUIITY ¥ O u3MeHu [lupekTuse 6p.
34/2001, ycsajamem Jlupextuse 6p. 50/2013.”” [Ipomena je umana 3a mumb
ma omoryhy oTKpyBame CKpMBEHOT BIACHMINTBA, AT/ je 3HaYajHa U 3a MpaK-
cy npasHor rmacama.’’ Takohe, BaHO je HaITOMEHYTH Jia je TIPABO PYIIT-
Ba JIa YTBPAU UJEHTUTET CBOjUX aKuMoHapa mpepsubeHo [IupexkTusom 6p.
828/2017, ynanoM 3a. OBO IpaBO ce MOXXe OTPAaHMYUTH jeMHO aKo je ped o
aKIMOHapyMMa ca Mame of 0,5 % KammTana uim Ipasa I7aca, umajyhn y sugy
7ia je mp>KaBama OCTaB/beHa C11000jia Jja IpefiBuzie Jia APYIITBO Koje MMa ce-
OMIITEe Ha IUXOBOj TEPUTOPMjM MOXKE 3aXTeBaTU [ja Ce YTBPAM WUJEHTUTET
CaMO OHMX aKI[OHapa Koju MMajy Behy IpolieHaT of HaBeJeHOT KalluTasl
ydemrha, OTHOCHO TpaBa Iyaca.

V 3akmpydak

AKTuBU3aM aKIMOHapa cMaTpa Ce BaXHUM CETMEHTOM KOPIIOpAaTHB-
HOT yIpaB/bamba. Iberos 3Havaj ce 3acHMBa Ha MM [ja aKIMOHAPU MMajy
Ba)XHY YJIOTy KOHTPOJIOpa yIpaBe IPUBPENHOT APYIITBA. AKIIMOHApY KOH-
TPOJIMILY YIIPaBy ¥ yTUYy Ha yIpaB/batbe APYIITBOM BpIIEHEM CBOjUX IIpa-
Ba. [la O6u 6N IOJCTAKHYTH Jja ce aHTaxyjy y Behoj Mepu, Tpeba onmakuiatu
BplIelme BUXOBUX NIPaBa, y3 MPeRyCIoB fja KOMyHuKamuja n3Meby akimo-
Hapa u fpyumTBa Oyzne omoryhena. Ja 6u koMyHMKaumja Ouma ocTBapeHa,
ApYLITBY MOpa O6uTty omMoryheHo fja OTKpuje UEHTUTET CBOjUX aKIMOHApa.
[TopcTuiame aHra)xoBarma akKIMIOHAapa je, IIpe CBera, Be3aHo 3a MPaBo IVIa-
ca akumoHapa, 6ynyhu fia ce, aHra)xoBame akIyoHapa HajjacHUje UCII0o/baBa
BplIemeM TOT IIpaBa.

77  Bugz. Bume y J. Cohen, 249-254.
78 K. Vanneste, 65-66. Bup. u Johnatan Cohen, 243.

79  Directive 2004/109/EC of the European Parliament and of the Council of 15 Decem-
ber 2004 on the harmonisation of transparency requirements in relation to information
about issuers whose securities are admitted to trading on a regulated market and amend-
ing Directive 2001/34/EC, O] L 390, 31. 12. 2004, 38-57.

80 Bwmpa. K. Vanneste, 72-73.
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C 003upoM Ha TO [la HMje CBAKO aHTa)KOBame I0XKE/bHO, I0CTOje 1
CIy4ajeBU Kajla je HeOIXOHO OHeMOTyhITH aKI[MOHapa /ja ce aHTaxyje, Ofi-
HOCHO Jla BpIIM NpaBo I7aca. Ped je cny4ajeBuma cycreHsmje nmpasa Iaca,
KOja MOBOJM [IO0 pasfiBajaiba yIPaB/badKuX M eKOHOMCKUX IIPaBa aKIMOHapa.
Haume, Mory ce pa3nmkoBaTy TeXHNUKe IMOACTUIAbA aHTKOBabha aKIVOHA-
Pa, ¢ jeflHe CTpaHe, I CIpedYaBamba aHIKOBama aKIMOHAPa, C JpyTe CTpaHe.
Takole, Huje cBako aHra)koBamwe aKIVIOHAPa jefHAKO MO>KeJ/bHO, LIITO He 3Ha-
411 []a Mambe MOYKe/bHA aHTa)KOBamba Tpeba CIIpeunTy, Kao LITO je TO CIIy4aj ca
HEIIO)Ke/bHUM aHTXX0BameM. Tako je, Ha IpuMep, KPaTKOPOYHO aHTKOBabe
aKIL[MIOHapa Maibe I0XKe/bHO Off [YTOPOYHOL. JlaHac Cy OfpKMBOCT APYLITBA
U [yTOPOYHO aHTa)XOBama aKIJIOHapa OCHOBM NapajurMe MOJepHOr KOpIIOo-
PaTUBHOT yIIpaB/bamba.

IIpaBo rmaca m Apyra mpaBa akIMoHapa, 360T CBOjUX OCOOEHOCTH
y OKBUPY IpaHe IIpaBa y K0jOj C€ M3ydYaBajy — KOMIIAHUjCKOT IpaBa, HUCY
VICK/bYYMBO HU CBOjMHCKOIPaBHE HY OOMMTallMOHONIpaBHe IPUpPOfie. YIIpaB-
/badKa ¥ €KOHOMCKa IIpaBa aKLMOHAapa MOTy C€ Pa3[BOjUTU PasnUIUTUM
TeXHMKaMa, LITO je MOCeOHO 3HA4YajHO Y KOHTEKCTY aKTMBU3Ma aKIVOHa-
pa. T3B. mpasHO Ilacame, HETaTMBHO IVIACae M CKPUBEHO IpeobpakajHo
BJIACHUILITBO Cy TeXHMKE pasfiBajaiba YIPaB/badKMX ¥ €KOHOMCKMX IIpaBa
aKIMOHapa HoBujer faTyMa. Heke of TpaguuMoHamHuX TEXHMKA pasfiBajarba
YIPaB/bayKUX U €KOHOMCKMX IIPaBa y CPIICKOM IIPaBy HUCY JO3BOJ/bEHE Kao,
Ha IIpUMep, iyajHa CTPYKTypa akliMja ca IpaBoM I7Iaca, IOK Cy pyre, Kao
IITO je TO 3ajaM aKIuja, Jo3Bo/beHe. Takobe, mpema mpaBmnmma gomaher
IpaBa HUje NO3BO/bEHO HATPAJUTHU aKLUMOHApE ITaCOBMMA 3a JIOja/IHOCT.
[ToTpe6HO je MOFATHO MCIUTATK fA JIM 33 TO IOCTOje OIpaBJaHU Pa3Io3M,
uMajyhu y Bupy fga HadenHo Tpeba mpomoBucaTty HarpahuBame j0janmHux
aKLMoHapa pagyu 6o/be OAPXKMBOCTHU JAPYIITBA U IOACTUIAIbA TYTOPOYHOT
aHTaXOoBama akiyoHapa. C #pyre cTpaHe, CPIICKM 3aKOHOfAaBall mpepsuba
edukacHe MexaHNM3Me CIpedaBama HEXKE/bEHOI aHTaKOBamba aKIMOHApa,
npensubajyhn 6pojue curyanuje kaga je mpaBo Iaca aKI[MoHapa CyCIeH/0-
BaHO. Jla 3aK/by4MMO, CBaKM BUJ] aHT2)KOBama aKIMOHAPa HIje MOJjelHAKO
HO>Ke/baH, 11a aKTUBY3aM aKIMOHapa He Tpeba IIPOMOBICATH IO CBAKY IIEHY.
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SHAREHOLDER ACTIVISM

Summary

In this paper, the author gives an answer to the question of what is meant
by shareholder activism, in light of the role of shareholders in corporate govern-
ance. After defining shareholder activism and analyzing its forms, the author
indicates the need for differentiation of desirable and undesirable activism of
shareholders. Considering the fact that passive shareholders should not play a
key role in corporate governance, it is important to find an adequate method
to encourage shareholder activism. Shareholders’ rights and the notion of share-
holder in Serbian law are analyzed as preliminary issues since the engagement
of shareholders is manifested by the exercise of their rights. The author further
discusses the issue of decoupling voting rights form economic rights and its im-
pact on shareholder activism. Finally, suspension of voting rights as well as the
following forms of modern vote buying, the so called empty voting, negative vot-
ing and hidden (morphable) ownership, are considered in this paper having in
mind that voting rights are key rights in relation to the shareholder monitoring.

Key words: shareholder activism, shareholders’ rights, decoupling voting
rights from economic rights, vote buying.
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ap Mpuc BJEJINIIA BIIAJIR
moLeHT Bucoke 6pogapcke nikone akageMcKux cryauja y beorpany

YC/IIOBU 3A APBUITPAJKY Y INIOBUIBEHOM
ITPABY PEIIYB/INKE CPBUJE

Pe3ume

Apbuitipaxca, kao usabpanu cyg, cée je UpUCYHHUU HAYUH peulasarea
upuspegrux ciloposa, jep je ognukyje 6oma tpunaiohenocii iotipedbama yuec-
HUKA y clopy ca CHlaHOBUWTHA TpumerveHoT Upasa u Clpy4Hociiu apouinia-
pa. 3aiiio je y ceeitly éenuku Opoj CANHUX APOUTAPANHUX UHCTAUTHYUUjA
Koje ce cileyujanusyjy 3a ogpehexa ioma genosara. Mehy wuma Hanase ce u
apouitipascHe UHCTHURYYUje clieyujanuzosare 3a HOMOPCIBO U Un06ugoy, a
HAj3HA4ajHUje 0g tux tpegciliasvere ¢y y 060mM pagy.

Iocitiojarwe u tipumera apOUTHPaXHOI peuiasarea Upuspequux cioposa
y Peiybnuyu Cpouju Huje Ho8UHA, Maga ciloposu ée3aHu 3a 6pogose, uiax,
umajy tioceban pexcum. Lum 0601 paga je ga ogiosopu Ha tuitiarbe Koju cy
ycnosu xoje gomahe 3axkoHogasciiéo tpegsuha 3a tiocitiojarve u Kopuuherve
apouitipasxce 3a cilopose eéesare 3a Unosugby u yiosope o uckopuwhasarvy
6pogosa, Kao u ga oHyqgu Heka Hoéa peuterva. IIpu Wome, floceOHA Haxtoa
je tioceehena ogHocy apOuilipaice U gpiuasHux cygosa u YCUOCHIAB7beHO]
UCKbY4UB0] HAGNIeHHOCTAU gomahux cygosa.

Kmwyune peuu: apbuitipaxca, unosuga, 6pog, UCKbYHUBA CYJCKA HAGIeH -
HOCTll, MEPUTHLOPHO TPAso.
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I YBop

PemaBame criopa nnpes nsabpaHoM ctanHoM, somahom mmm mebhynapon-
HOM MHCTUTyUMjoM mn ad hoc Behem HasuBa ce apburpaxka. Hame npaso
apOuTpaxy HO3BO/baBa Ipef, CTAHUM apOUTPaXHUM MHCTUTYLMjaMa Koje
OCHMBAjy IpUBpeHEe KOMOpe, TpodeCcrOHaTHa M CTPYKOBHA YAPY>Kelba MIN
yapyXemwa rpahaHa, yKOIMKo je TO npenBuheHO HUXOBMM OCHMBAYKMM aK-
TUIMa 1 y CKJIAfly je ca \BUxoBoM aenarHourhy. OmmykoM cTpaHaka, Moryhe je
obpasoBatu u ad hoc apbutpaxso Behe.

ApbuTpaka Kao HauMH pelraBama O6yayhux criopoBa U3 HEKOT IIpaB-
HOT OJJHOCa yroBapa ce MOCeOHUM CIopasyMoM (YTOBOPOM O apOUTpaki)
VIV K/Iay3y/IOM yrOBOpa KOjMM Ce CTYIIa y IIPaBHY OFHOC (apO6uTpakHa Kia-
y3yna) y mucMeHoj popmu. ApouTpaskHa K/lay3ysia He3aBUCHA je Off OCTa/INX
K/Iay3y/la YTOBOpa ¥ OCTaje Ha CHasy, 4aK, ¥ KaJj je caM yroBOp IIpOIJIallleH
HMIITaBYM WIN HerocTtojehyM.

Onnyky moHocu apburap mojemvHar v Behe o Tpy u Bumie ap-
OuTapa, mpeMa CIopasyMy KOju Cy IIOCTHUITIE CTpaHKe. Y CBAaKOM CIy4ajy,
Kao apburap mojasspyje ce ocoba Koja je MOCTOBHO CIIOCOOHA, HEpUCTpac-
Ha ¥ Ha3aBMCHA OJf CTpaHaka u mpegMera cropa. CBe ocTae, JOfjaTHe, yc-
7I0Be Koje apbutpu Tpeba Ia MCHYHaBajy CTpaHKe JOrOBapajy M yHoOCe, y
oprosapajyhoj ¢dopmu, y cBoj criopasym. Ap6UTpaxkHa OfTyKa JOHOCK Ce Ha
OCHOBY INIPaBHUX IpaBuIa, 06MYaja MM yroBopa. YKOIMMUKO Cy ce CTpaHKe
VI3PUYNTO CIIOpasyMerie, OIyKa ce MOXKe JOHeTH U Ha OCHOBY IIpaBJie 1 IIpa-
Bu4HOCTH (ex aequo et bono).

Y mnoBunbeHoM npaBy, moce6HO MehyHapogHOj mnoBuaom, usdop ap-
OuTpaxke Kao Ha4MHA pelllaBama CIOPOBa IPUMETHO pacTe jep je 6p3 un edu-
KacaH IOCTYIIaK Y OBMM CIIOPOBMMA Off K/by4He BaXHOCTH 32 CBE YUeCHMKE
Ioc/IoBHOT mopyxBara. OBO ce, IIpe cBera OJHOCH, Ha IIPMBPEMeHe Mepe U
Apyre MexaHM3Me KOjuM ce 6e3 IIYHO OffyroBauyera CTpaHKaMa rapaHTyje
curypHocT fia he B1X0B criop 6uTu peieH 6e3 BeMMKUX GUHAHCUjCKUX Ty-
6utaka. Op HajpaHMjUX BpeMeHa TProBIM Y MOPEIIOBLIM KOPUCTUIN Cy ap-
OuTpaxy 3a pellaBame CBOjuX cropoBa. IlofaTke 0 ToMe Ha/lasyMO jour y
aHTUYKOM 100y, 1a 61 ce y JaHalImeM OO/NKY apOuTpaXka Imodesna KOpUCTn-
T Ha Teputopuju Opannycke y 16. BeKy.

Y Cp6uju npBu apOUTpa>KHU CYJ, YCIIOCTAB/bEH je MOf OKpu/beM Tpro-
BIHCKOT ofi6opa (TproBauke komope) 1857. romuse.>

1 Bume o ToMe y Jenena Ilomosuh, ,,CnopHOTproBuHcKa apburpaxa npep Ilpuspep-
HOM KoMopoM Peny6muke Cpricke®, Toguwirak IIpasHoi daxynitieitia Ynueep3uiieiia y
Bbarwanyyu, 2012, 313-326.

2 Buuue o Tome y Munapus Ilejak, Apouttipancru iociiyiiak tio mogen-3axony UNCITRAL,
IOKTOpCKa amcepTanuja, IIpaBHy dakynTeT 3a npuBpeny u npasocyhe, YHuBepsuter
ITpuBpenna akagemuja y Hosom Cany, 2014.
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Mapa cy apOuTpakHu Cy0BM He3aBMCHE MHCTUTYIV]e, 3a CIIPOBODeme
IpUBPeMEHMX Mepa U M3BpIIee apOUTPaKHIUX OTyKa HEOIXO[HA je acu-
CTEHIMja Jp>KaBHUX CY/I0Ba, Y CK/IAy Ca IbMXOBOM HaJlTIeXKHOCTH.

Ocum mpuBpepHe apburpaxe usmeby ¢usmukmx u npaBHuX muia,
y Besu ca MopeM Moryha je u mehyHapopna apburpaxa BesaHa 3a ycCIo-
cTaB/babe IpaHuIia Ha Mopy nsmeby fprxaBa mmu 36or nmospese Mehynapopse
kouBeHnyje YH o nmpasy mopa (UNCLOS).

Y oBoM papy, ocBpHyhemo ce Ha ofpenbe nomaher mpaBa koje ce 6aBe
HUTambUMa apOUTpake y IIOBUAOEHOM IIpaBy, HbEHO] HOMYIITEHOCTH Y Ipa-
BIJIMMA 32 CIIPOBOD)erbe JOHETHX OfTyKa.

IT Ap6uTpabuIHOCT y IIOBUAOEHOM CIIOPY

Apb6utpabmmHOCT je 0cobuHa criopa fia 6y/e HOABPTHYT apOUTpaxu u
Ha Taj HauuH peureH. OHa HuMje arcomyTHa, Beh 3aBMCK O MpaBHOT cuCTeMa
npxase. IIpolemyje ce y 0OIHOCY Ha TpU KpUTepUjyMa.

ITpe cBera, koja je TO MaTepuja Koja Moxe Aa Oyfe pelleHa apouTpa-
XoM (ratione materiae). Ilog oBuM mogpasyMeBaMo BPCTY IIOBpefie CIIOpasy-
Ma Koju Cy cTpaHke ckiomuie. [TomTo nojennHe cTamHe apouTpaxke nMajy
TavyHO ofpeheHo mobe paga (MHBecTMIMje, TPTOBMHA, PAHU OFHOCH, IIO-
MOpCTBO) ofpehuBame BpcTe MoOBpesie MpefCTaB/ba UCTOBPEMEHO 1 YC/IOB 32
OLIeHY IPUXBAT/bYBOCTH CIIOpa. 360T TOra ce Y IPUIIPEMHOM IIOCTYIIKY MOXe
YIOXUTH HPUTOBOP HAMIEXHOCTU TIpeMa ratione materide KPUTEPUjyMY.
YKoMuKo ce pafiu 0 apOUTpaky Koja HeMa OorpaHMYerbe ¢ 063MPOM Ha IIpel-
MeT CIOpa, HAJJIeXHOCT ratione materiae ce mpolemyje ¢ 063UpOM Ha OIIcer
IpUCTaHKa Ha apOUTPaXKy KOji Cy CTPaHKe y3HeJle y apOUTPaKHU CIIOPasyM
wmm Kiay3yny. Kaja cTpaHka ucTakHe IpUrOBOp HEHAIKHOCTH 300T IO-
Bpefie ratione materiae KpuTepujyma, apOuTap IrojeayHar i apouTpaKHo
Behe (y HexuM apOuTpakama IpeNCefHNUIITBO) JOHOCH OIIYKY O HaJJIex-
HocTu. IIpy moHOLIemY OfTyKe O Ha[UIeXHOCTH, apOuTpakHO Behe Tymaun
oxroBapajyhe oxpen6e ap6uTpaskHor yropopa 6e3 pasmarparma Mepuryma. O
IIPUTOBOPY ce IOHOCK JIeIMMUYHA OfITyKa MM 3aK/by4akK, KOjU ce JleTa/bHO
00pasnaxy y KOHa4YHOj apOuTpakHoj omnyiu. bes 063upa Ha popmy y K0joj
je mOoHeTa, OfTyKa Ce HOCTaB/ba CTPAHKaMa y MUCMEeHO] GOpMI. YKOJNKO je
IPUTOBOP OCHOBAH, IOCTYIAK ce 00yCTaB/ba [JOHOIIEHEM OIIYKe O HeHaf-
TIeXKHOCTH.

IIpuMeTHa je TeHIeHIMja IpOLIVPUBaba MaTepyje U3 KOje ce CIIOPOBU
u3HOCe Tpex apburpe. Y cBery, apbutpaxka ce mnpensuba 3a yroope Koju
YK/BY4yjy HajaM 6pojia, KyIOBMHY IUIOBM/IA M OLIpeMe, IIOIpaBKy 6poxa, 3a-
Kyl OpofioBa WIM JTYYKMX TepPMUHa/IA, HAKHaJle 3a CHAllaBambe, YKIambabe
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onynuHa i Bahemwe cTBapu U3 MOpa U [ipyre IIOBU0€HE IOCTIOBE, alnu U
CBe CIIOpPOBe Be3aHe 3a IIOMOpCKe Hecpehe 1 Hesrofie, Te HaKHaJe IITeTe Ha-
cTasie 300r CMPTHU WM Te/leCHe IOBpefie Koje Cy y Be3u ca 6pofoM.

HapnexxHoct 3a pemaBame criopa (ratione jurisdictionis) moppasyme-
Ba f1a he apOuTpa)kHO OUTH pelleHO CBe LITO HUje Y UCK/bYIMBOj HaJIeXKO-
CTU [Ip>)KaBe, OJHOCHO Ap>XKaBHUX cyfioBa. OBaj KpUTEPUjyM je HeKa BpCTa
HaJTpajmbe HaJi KpUTepujyMoM ratione materiae. VICK/byuuBy HaJlIeXKHOCT
Hallla Ap>KaBa 3aip)KaBa 3a: CIIOpOBe 13 OPayHUX M MOPOAVYIHUX OFHOCA,
CIIOpOBe y Be3U HENOKPETHOCT MM Jp)KaBMHe Ha 1oy Pemy6muxe Cpbuje,
CIIOpPOBE Ca BOjHUM jeINHUIIAMA, T€ U3BPLICIHE U CTEYa).

ApOuTpakHU MOCTYIaK MOIY fa IOKPEHY CaMo JNUIla JIETMTUMICA-

Ha 3a To. OBaj KpUTEPUjyM je MO3HAT IOf Ha3sMBOM ratione personae. Ilpe-
Ma 3aKOHy O apOMTpaxy, WiaH 5 cTaB 2, ,CBaKO (GU3NYKO ¥ MPABHO JINIIE
MOXXe Ia YTOBOpM apOUTpaxy, yK/bydyjyhu u apkaBy, ieHe OopraHe, ycra-
HOBe 1 mpenyseha y KojuMa oHa MMa CBOjUHCKO yderrhe®, OfHOCHO ,CBa-
KO KO, Y CKIamy ca ofpefdaMa 3akoHa Koju ypebyje mapHuMYHM mocTymak,
¥IMa CIIOCOOHOCT fia Oyfie CTpaHKa y MOCTYNKy'. Jlakyie, BaXky OIIITe IpaBy-
10 la apOUTpaXKHM CIIOpasyM fiejcTByje camo u3Mebhy cybjekaTa Koju cy ra
3akpyunn. Mebytum, criopasym o apbuTpaxku craja y rpyny mpeHOCUBUX
yroBOpa, TaKo Jia ce IPeHOIIemheM [TIaBHOT yTOBOpa IpeHoce Ipasa 1 0ba-
Bese 13 apOUTPaKHOT CIIopasyMa Ha ipyra auua (fo dera Moxke gohm cmphy
¢buUsMYKOr /MIla, OFHOCHO CIIajarbeM, IpUIajarmeM VM IMONe/IOM IIPaBHOT
muna). Kaga je y muramy cuHTy/IapHa CyKilecuja y IOI/Iefy IIaBHOT YTOBODPA,
CIIOpa3yM 0 apOUTpaXKy OCTaje Ha CHa3M U Y CIIy4ajy ycTymnama (1ecuje) yro-
BOpa U IOTPaKMBabha, Kao 1 y CIy4ajy cybporaiuje u y ApyruM crydajeBuma
IpeHoca MOTPaXMBamba, OCUM aKO HIUje Jpyrauuje yrOBOPeHO. 3a MUTambe
fa 1M ¥ JUIa Koja HUCY MOTIUCMHUIM apOUTPaKHOT CIOpasyMa MMajy
IpaBoO IOKpeTama apOUTpaxke YKOMMKO Cy Y Be3M ca OCTBApMBAEM YIo-
BOpa 32 KOjH je CIIOpa3yM IOTIVICaH, MHTEPECAHTHA je OfIyKa CyJa y CIOpY
usmeby 6popapa Nisshin Shipping Co. Ltd. u momopckor 6poxepa Cleaves &
Company Ltd (and Others) npen, Tprosaukum cynoM y Jlongony (High Court
of Justice, Queens Bench Division, Commercial Court), koju je mokpenyt 2003.
rognHe 360r Herrahama Gpofapcke mpoBuU3uje Off CTpaHe Opopapa, y Besu
13 yrosopa o uckopumhasamwy 6pona (charterparties).” CiopauM yrosopu-
Ma Opopap ce u3pu4umuTo u 6e3ycnoBHO obaBe3ao ma he Gpokepy ImmaTutn
nposusujy. Ilomro nposusuja Huje 6una ucrmaheHna, 6pokep je MOKpeHYO
apbutpaxuu nocrymnak. HamoMumemo na 6poxep Huje 610 yroBopHa cTpa-
Ha yroBopa o mckopumrhaBamy O6poja HU HeroBe apOUTpakHe KIIaysyrle.
3 3opan Tacuh, ,,Opnyke cTpanux cyposa u apburpaxa: ITpaBo Tpehux fa cBoja morpa-
JKMBamba OCTBapyjy y ap6I/ITpa)KHOM HOCTyHKY“, H0p€g6€H0 ﬂOMOpCKO ﬂpaso, rofmg. 45

(2006), 160, 169.
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Vnak, npumenyjyhnu uian 1 rope HaBeieHOT 3aKoHa Koju fiaje mpaBo Tpehoj
0co6M, OJHOCHO 0cOOU Koja HIje YTOBOPHA CTPaHa, Aa y CBOje MMe 3axTeBa
LUCITyIbetbe ofipeheHe yropopHe o6Bese, II0J YBjeTOM fla TO YTOBOP M3PUIM-
To mpepsuba 1M ako mpupopa yroBopHe o6sese ymyhyje Ha TakBo ImpaBo
Tpehe ocobe, ocuM ako ce U3 CaMOTr yroBOpa MOXKe 3aK/bY4YNUTH Jja YTOBOPHE
CTpaHe HUCY MMaJie HaMjepy Ja UCITyHberbe TakBe 00Be3e MOXKe 3aXTHjeBaTu
tpeha 0co6a.“* Tasbe, wian 8 3akoHa HABOIM fia ,,y C/Ty4ajy ITije Ce 3aXTjes 3a
UCITyIberbe 00Bese MMa pjelraBaTy pes apOUTPa>koM U Ifje HOCToju apom-
TPaXHU CHOpa3yM y mucaHoj popmu (CykmagHo ofpendaMa eHITIECKOT 3a-
KOHa 0 apburpaxxu u3 1996. ronuue), rpeha he ce ocoba cmarparu crpaHkoM
y apOUTpaKHOM CHOpa3yMy pajy pjellaBama Cliopa Hacramor mameby me
u (yroBopHe) CTpaHe pajii HeWCIyiheHma yroBopoM mpuxsahene o6sese.
Bpopap je cMaTpao ga 6pokep HeMa IIpaBoO Ha IOKpeTame apOUTPaXKHOT HO-
CTYIIKa jep HuUje HaBeleH Y COpa3yMy O apOMTpaXky Kao CTpaHKa, Beh je Ha-
Beo yHajMmolLa 6pojia Kao jmIie Koje je MOITIO [ia 3acTyIa 6poKepa, alu CyJ
HMje NIPUXBATUO Taj apTyMEHT.

Vctu ctaB usHer je y npenmery The Jordan Nicholev (1990)2 Lloyd’s
Report, rne je cynuja Xobxayc HaBeo fia Kajia IIOCTOjU Liecuja/yCTyIambe IIpa-
Ba Ha TyxOy, oHa he ce ogHOCKUTH 1 Ha cBa oBnaihema Koja Cy CTpaHIIM Ha
pacronaramy y moriefy mpasa Ha Ty>k0y. TakBo je oBmalmiTere U IIpaBo Ha
HOKpeTale apOUTPaXKHOT MOCTYNKa 1 Ha HOOMBame apOuTpa)kHe OIJIyKe.
»LleleHT je Be3aH apOMTPa’KHOM KJIay3y/lIOM Ha Ha4yMH Ja He MOXKe Y)KMBa-
TV CBa YCTYIUbeHa My IpaBa 6e3 mpuxsahama o6Bese Ja CBOja eBEHTya/lHa
IOTpakMBama pjenraBa apoutpaxuno. CTora jacHo mMpomsasy, Kako U3 3a-
KoHa (MMCIM ce Ha WIaHakK 136 eHITecKor 3aKOHA O BIACHMIITBY), TAKO U
YTOBOPHOT CTaTyca IIefieHTa, [la Cy My YCTYIIOM IIpeHeceHa IpaBa U3 apou-
Tpa)KHe Kaysy/e Kao U U3 CBUX JPYTMX ofpefaba yropopa. s

Muuubemwe u ctaB cyauje Xobxayca IOK/Iamna ce ca CTaHOBMIITEM Koje
3aCTyIa Halle IIPaBo.

O6aBe3a je apOUTPaXKHOT CyAa fla TOKOM ILeIOT HOCTYIKA I1a3y Ha
HameXXHOCT. OCuM TOra, 0 apOUTAOUIHOCTY, OFHOCHO MpeKopaderhy Hafl-
JIOKXHOCTY apOUTPAKHOT Cy/Aa IpeMa WIaHy 58 3akoHa 0 apOUTpaXku, KOH-
TPOJTy BpIIe ¥ AP>KaBHU CYHOBH, jep ce apOUTpakKHa Of/IyKa MOYKe ITOHJII-
TUTHU KO CIIOP HUje MOJ00aH 3a apOUTpaxy.

4 3. Tacuh, 170.
5 3. Tacuh, 170.
6 3. Tacuh, 172.
7  3axoH o apburpaxu Peny6mmke Cpbuje — 3A, Caymcbenu inacnux Peitybnuxe Cpouje,

6p.46/2006, 4. 13.
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III CranHe ap6uTpaxke M CTaTHM CYyJOBHU ca apOuTparkama
CrienMjaTn30BaHNM 3a CIOPOBe y Be3u OpopoBa
17819 (0):3701 (1]

1. CramHe ap6utpaxe

Y cBeTy fjaHac IocToju BeMMKM Opoj yapy)Kema apOuTapa, of Kojux
Cy Heke CIeljalu3oBaHe 3a TauHo ofipebene obmactu. HaBemnrhemo Heke of
HAjII03HATYjUX MHCTUTYLVjA 32 IOMOPCKY apOUTpaxy.

JIOHZIOHCKO yApY>Xelme HOMOpcKux apburapa (LMAA) cmarpa ce
BoziehyM yzpy>KemeM 3a pelllaBambe CIIOpoBa y Be3u IIoBKUbe 1o 6pojy cro-
pOBa KOji Cy My JlaTi Ha pernaBame.’ CBI CIOPOBU ce Pa3BPCTaBajy y jelHy
Off 4eTVPY BPCTe MOCTYTIAKa: CIIOPOBU Majie BPEHOCTH, IIPMBpPEMeHe Mepe,
6p3a apbuTpaxka M CIOPOBU M3 IPMBPENHOr MOMOPCKOr mpasa. Ommyke ce
JIOHOCe Ha OCHOBY €HIVIECKOT 3aKoHa 0 apburpaxu us 1996. roguxe.

I pywmrBo nmomopckux apburapa y Ibyjyopky (SMA) xoje je mpodecu-
OHaJIHa U Hempo¢uTHa opraHmsanyja apourapa.” Kao npegnoctn JJpyurrsa
Hajuemrhe ce HaBOaM Ja He HaIUTahyje yciyre cBOjuxX apbuTapa 1 ja MMa 13y-
3eTHO KBa/mM(UKOBaHe YIAHOBE KOjI Jlo/a3e U3 0061acTy Be3aHUX 3a IIOMOp-
ctBO (6ponorpanmwa, P&l x1y6oBm, ocurypasajyha ApyIITBa, yHUBEP3UTETH,
apBokarypa). OHa fielyje Ha OCHOBY COIICTBEHMX IIOMOPCKMX apOUTpaKHMX
npaBuIa Koja Cy HOHeTa y cKiafgy ca PemepamHuM 3aKOHOM O apOMTpaku
CAJl. Jaxse, mocpefHO CBU CIOPOBY M3HeTH Ipep Tpu apburpa CMA 6uhe
pelIany IPMMEHOM aMepPUYKOT TIpaBa.

Hemauko mnomopcko yapyxemwe apburapa (GMAA) ca cepguu-
TeM y XaMmOypry, ofjyKe HOHOCHM Ha OCHOBY HEMAauyKOT IIPOIIECHOT IIpa-
Ba u UNCITRAL mnpasuna.'’ TlosHaro je mo yxmbyumsamy Heknx obmika
Mepujanyje y apoutpaxy jep wian 13 ITpasuwnauka TMAA canpxu o6aBesy
apbuTapa jja ce cropasym y cBuM ¢asaMa IIOCTYIIKa OKOHYA IPUjaTe/bCKIM
NIOpaBHambEM CTpaHaKa.

Y Cp6uju HeMa moce6HUX apOUTPAKHUX MHCTUTYLUjA CIIeLUjaIn30-
BaHUX 3a IIOMOPCTBO U IVIOBUJOY, a/li IOCTOje 1B CTa/lHe apOuUTpaXe.

Cranna apbutpaxa npu IIpuspennoj xomopu Cpbuje ca cepmy-
TeM y beorpany, koja mocrynak Bogu Ha ocHoBy IlpaBuiHuka o pagy munm
UNCITRAL npasuna.'! Orsopesor je Tuma, Tako Ja IeHYy HaJIeXHOCT

8  JIMAA ocHoBaHO je 1960. roguHe Kao yApy>Xeme IPUIPY>KEHNX M IyHOIPaBHUX 4/Ia-
HOBa.

9  CMA ocHOBaHO je 1963. rofuHe U pefoBHO 00jaB/byje aXXypupaH CIMCAaK CBOjUX ap-
6uTapa Koju caipxxu Kpatky 6morpadujy u kpamudpukamje CBakor 4iaHa.

10 TMAA ocHoBanu cy 1983. roayHe npefcTaBHULN OPOFAPCKMX CHHJMKATa M IIPaBHMKA
n3 Xambypra u BpemeHa.

11  Cranna apbutpaxa ocHoBaHa je 2016. rogyHe u HacnefHUK je Co/bHOTproBadke apou-
Tpake 1 CrayHOr U3abpaHOr Cyfa Koju ¢y Takohe mocTojanu u pagunu npu IIpuBpenHoj
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CTpaHKe yroBapajy HaBobhemeMm oprosapajyhe kmaysyne. Ilopen apburprxe
CIIPOBOAM M IIOCTYIIKE Me[iMjalilije ¥ MUpema.

Yapyxeme 3a apOUTpaKHO IpaBo 6aBM ce IMPOMOLVjOM M YHaIpe-
Hemem nomahe u melhynaponue ap6urpaxe y Cpbuji.'? Yipyxemem ymnpas-
/pa Ympasuu opb6op. Ilpu Yapyxemy moctoju moce6Ha opraHusalmoHa je-
AVHNLA, CTajlHAa apOUTpakHa MHCTUTYLMja, beorpajckm apOburpakHn
nenrap (BAILl), koja mpyxxa yciyre pemaBama pomahux um mehyHapomnux
ciopoBa. Oprann BALL cy IlpegcenHnmrBo m cexperapujat, a OfIyKe f0-
Hocu Ha ocHOBY IIpaBunHuka Koju je y npuMennu of 1. janyapa 2014. ropune.

2. CramHu Cy#oBU 3a IPaBo Mopa Koju npeasubajy apourpaxy

Craman ap6utpaxun cyp (PCA) ca cenmmreM y Xary, Hajcrapuje je
Telo Koje pemaBa MebhyHaponHe cropoBe Ap)kaBa, MehyHapopmHMOX opra-
HU3alMja 1 mpaBHUX muia.> Maja ce pemasame criopa Hajuemhe ymyhyje
OBOM TpubyHany 300r moBpefe HeKOr MehyHapomHor crmopasyma, 3Hauaj
CraTHOT apOUTPaKor Cyfia je IITO JOHOCHU OJJIYKe O pasrpaHNyeby Ha MODY,
a/i M CIIOpOBe Be3aHe 3a MeyHapoHO IpUBPETHO MPaBo.

OpranusosaH je II0 TPUIAPTUTHOM CUCTEMY Y KOM AJIMUHUCTPATUB-
HII CaBeT, KOjU YMHEe OIUIIJIOMATCKM IpefiCTaBHNUIIN CBUX Ap)KaBa MOTIMCHNUIIA
KOjU CY aKpefuTOBaH!U y XOMaHAUjM HaAITeAa OyIeT U M HeroBy paciofe-
NIy, Te TIPMMeHy OTIITHMX TpaBwia 1o kojum Cyp moctyma.'” AgMuHMCTpa-
TUBHVM CaBETOM IIpefcefaBa MMHUCTAP CIIO/bHUX IOcnoBa XonaHpuje. Y
CBOM paply Hajeuie capabyje ca cexperapujatom. byner Cyna unHe pegoBHe
yIUIaTe Ap>KaBa 4IaHMIA, a KOHTPOJa Haji TPOLIeHeM IerOBUX CpelcTaBa
noBepaBa ce OYIIeTCKOM M (pMHAHCHMjCKOM KOMMTETY KOjy 4MHe IO TPOjuIia
He3aBJICHUX eKCIlepaTa Koje AIMMHUCTPAaTUBHMU caBeT OMpa He Iepuof of 3
TOfVHE.

YraHOBM Cyfa Cy He3aBMCHY MOTEHILIMja/THY apOUTPY KOjI VIMajy MaH-
HaT of 6 TOAMHA U MOTy OUTM IIOHOBO O6upaHu. bupajy ce u3 akageMcku u

KOMOpM, @ Ha OCHOBY 3aKOHa O IpMBpegHUM Komopama, Cnyiucbenu inacuux PC, 6p.
112/2015. Ha cHa3u je IIpaBunnux objasben y Cnysmcberom inacuuxky PC, 6p. 101/2016.

12 Vapykembe 3a apOUTpaXKHO IIPaBO je HEIPODUTHO yApyXKewe rpabana ocHoBaHo 2013.
rofvHe. YApyXeme je ocHoBano PoHpaIMjy 3a pa3sBoj aNTepHATHBHOT pellaBama CIOo-
posa.

13 YcnocrasibeH je KoHBeHIMjaMa 3a MUpPHO pelllaBarbe MehyHaponHux croposa us 1899.
u 1907. roguHe.

14 Opnyka o pasrpaHndemy noHere cy usmeby VIHpumje u Banrmapeura y Benranckom
3amuBy 2014. rogune u Crnosenuje u Xpparcke y IIupanckom 3ammBy 29. jyHa 2017. ro-
TMHE.

15 Ilynu Hasus je IIpaBmma mocTynka AZMUHUCTpATUBHOT caBeTa CTalTHOT apOUTPasKHOT
cyna.
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IIOCTIOBHMX KPYToBa, Kao 0cobe BMCOKMX MOPATHUX KBaJMUTeTa U CTPYYHO-
cTn.

Konauno, noctoju n Mehynapogun 6mupo, xoju ob6asjpa mocnose ce-
KpeTapujaTa U KojuM pykoBonu lenepanuu cexkperap. leHepanmnu cekpeTap
HOJHOCK TOAMIIM M3BEIITaj O pajy bupoa AJMUHUCTPaTMBHOM CaBeTy.
3amocieHn Cy CTpy4Ha /MIa KOja IIPEICTaB/bajy PaslIN4dUTe PETMOHE CBETa.
ITpexo bupoa obapmpa ce cBa mpemcka ca CyzioM, Kao U JTOTMCTUYKA, IPeBO-
OMIAaYKa ¥ TeXHMYKA aCUCTEHIVja OCTaIMM OpraHuMa.

Ocum y Xonanauju, Cyz je oTBOpuo KaHLenapuje Ha Maypuuunjycy u
y Cunramypy.'®

MebhyHnaponun cypn 3a mpaBo Mopa ocHoBaH je Komseniujom YH o
npaBy Mopa (UNCLOS) koja je mpomucana HauMHe pelllaBama CIIOPOBa KOju
TOKOM meHe Oynyhe mpumeHe Hactany. MebyHnaponHu cyn 3a mpaBo Mopa
nMa ceguinTe y XaMOypry 1 3afjaTak ja MUPHJM IIyTeM pelllaBa CBe CIOPOBe
y Besu Konsennuje o npasy mopa.”’ KoHBeHIMja HaBOAM ClTydajeBe y KOjuM
IOCTOjU MCK/by4MBa HajiexxHocT Cypa, anmy npensuba meroBy HaIeXKHOCT
U Kaja ce HeKMM [pPYIMM OWIaTepaTHUM WIM MYITHIATePaTHUM YrOBO-
pom mpexsuba HagmexxHoct oor Cyma. Cyp maje caBeTOflaBHA MMIIUBEHba
Ha 3axTeB MehyHapopHyx mHCTMTYIMja."® OCKM Tora, Kafja ce CTpaHKe ca-
r1ace, Moryhe je ma ce ¢popmupa Behe 5 cymuja ca 3agaTKoM apOUTpaXKHOT
pemraBama cropa.® VcxpyunBa HapiexxHocT MebyHnapopHor cyna mocroju
y CIOpOBMMa:

— B€3aHVM 3a MOPCKO [JHO,

- apOuTpaxkHe IOCTYIIKe,
- XUTHO ocnobabarme m10BMIA U TTOCATE.

Cypn uma ner Beha:

- Behe 3a criopoBe y Be3n ca MOPCKUM JTHOM,

- Behe koje cyau y ckpahenoM noctyImiky y ciopoBuma y Be3u pubap-
CTBa,

- Behe 3a criopoBe y B3y ca MOPCKOM OKOJIMHOM,

- Behe 3a ciopoBe y Be3u pasrpaHnderma MOPCKOT II0jaca,

- Behe y ckmapy ca wmanom 15 cras 2 CraryTa.

16 Y Maypuumjycy op cenrembpa 2010. ropute, a y CuHranypy oz janyapa 2018. ropuse.
17  Ilpsu nmocrynak npeyp CyzoM IOKpeHYT je 13. HoBem6pa 1997. rommHe.

18 Cyn je mao munpbema Ha 3axTeB MebhyHaponHe BracTu 3a MOpCKO JHO U mopMopje 1.
¢debpyapa 2011. ropuHe ¥ Ha 3axTeB PernoHanHe IOAKOMUCH]je 32 pubapCTBO 2. alpuIa
2015. ropuHe.

19 Jlo capa cy Ha oBaj HauMH pemleHn cnoposu Ymnea u EY mosonom ynoBa 1 ofp>XuBor
pasBoja cabpapku y Jy>kHoM ITannduky u cop Obane cnoHoBade u IaHe 3a ofpebuBame
NUHUje pasrpaHudera u3Mehy oBe 1Be p>kaBe y ATTaHCKOM OKeaHy.
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Y3 Kousennujy je y ¢popmu IIpunora VI ycsojen CraTyT, a moToMm cy
usabpane cymuje.”’ Maupar cynmuja je 9 romuna, y3 mMoryhnoct pens6pa, ¢
TUM IITO Ce cBake 3 roguHe 6upa 1/3 cyamja kako 61 ce OCUTypao KOHTH-
Hyutet y papy Cyma. 3a cygujy Moxxe 6uTu n3abpaHo jmie Koje NCIymhaBa
Cy0jeKTHBHe YClIOBe y CMMCIY BUCOKOT YIVIefia M IpU3HATe CTPYYHOCTH Y
HOApPY4Yjy IIpaBa MOpa, alu U 00jeKTUBHE yC/IOBe KOji Ce OfHOCEe Ha IIpaBef-
Hy reorpad)cKy 3acTYIUbEHOCT CBMX PETMOHA CBeTa ¥ IPafICTaB/barbe ITIaB-
HUX TIPaBHMUX CHCTeMa.

Cyny y pany momaxe Perucrap, aflMMHICTPaTUBHO U CTPYYHO TEJIO
Koje 6poju 34 3amocreHa A Pa3IMIUTUX HAIMOHATHOCTY, Ha YMjeM dely
je peructpatop. 3ajaTak Perucrpa je ga mpyska npaBHY, aiMUHUCTPATUBHY,
buHaHCHjCKY, 6MO6MMOTeuKy U MH(GOPMAIVIOHY MOIPLIKY CyAUjaMa.

IV OppebuBame Hagme)xHOCTH apOUTPA)KHUX CyOBa 3a
criopose u3 wioBua6eHor npasa y Pemmy6mmu Cp6ujn

ITpema ommrem BakeheM mpaBumiTy, ako IOCTOjJ IYHOBa)KaH CIIOpa-
3yM 0 apOUTpaXKy, Cyfi KOM ce CTpaHKa 00paTi Ty>kK60M 3a pelllaBarme Cropa
IyXaH je, II0 IIPUrOBOPY CYIIPOTHE CTpaHe, [ja Ce OI/Iacyl HeHAIeKHNM U Ja
opbary Ty>x0y y UCTOj CTBapM.

Y Peny6rmuny Cpbuju Ha cHa3u je 3aKOH O apOUTpaxi, a CTaHe ap-
outpaxke ycBojuie cy IIpaBuIHMKe KOju peryminy »uxoB paj. Baxehn 3a-
KOH ofipebyje ma je apOuUTpa>kHU CyZ HaJyIeXKaH 3a pellaBame ,IMOBUHCKIX
CIIOpOBa O IIPaBUMa KOjuMa CTpaHKe CIO00IHO PacIoyaxy, U3y3eB CIOPOBa
3a Koje je mpenubeHa MCK/byuMBa HaUIEKHOCT ApKaBHOT cyma.“?! Iakie,
caM 3aKkoH He ofpebyje obmactu 3a Koje ce apbuTparka MOXe yropapari,
a/y TI0CTaB/ba OTPaHMYEHbe, ONHOCHO flaje IPUOPUTET APXKaBHUM CYLOBHU-
Ma y ob1acTuMa y KojuM je mpepBubeHa HbIXOBa MCK/bYYMBA HAJIEXHOCT.
MebhyTtum, mponucu Koju peryauily nutame apouTpaxke Hamase ce 1 y He-
KUM APYTUM 3aKOHUMA.

20 Ws6op 21 mehynapopnor cyamje msBpureH je 1. aBrycra 1996. ropune. Cyx je modeo
ca paioM y jeceH 1997. ropuHe, a ImpBM CIyd4aj je mpencraBbeH Cymy 13. HoBeMOpa
Te ropuHe. Pamu ce o cnydajy ysamhewa 6popa ,Caura“ mpxasHe mpumagzoctn CT.
Buncent u IpeHagyH of cTpaHe BracTy IBuHeje 360r Kplilema LAPMHCKUX IIPOIMNCA
y WeHOM mpuBpefHOM Tojacy. lo kpaja 2017. rogure Cyny je mpeparo 25 mpefMera.
Bumre o Tome: https://www.itlos.org/en/cases/, 25. 12. 2017.

21  3A,un 5.

22 3axoH o pelIaBamy CyKoOa 3aKOHa ca IPONMCUMA IPYTUX 3eMajba JOHeT je 1982. roxu-
He. JloHOIIEeeM 3aKoHa O apOUTpaXky IpecTane Cy Aa Baxe ofpende uranosa 97-100
3aKoHa 0 pelllaBamy Cykoba 3aKOHa, KOjU Ce OJHOCE Ha IIPU3HAKe U U3BpIIeHe CTPaHNX
apOUTPaKHMX OTyKa.
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[Mpasunuuk CrnompHOTproBrHCKe apbutpaxke [IpuBpente komope Pe-
ny6mike CpIicke, y WwiaHy 12 HaBOAMO je fa ce Ipef OBy MHCTUTYIN)Y MOTY
M3HOCUTY Ha pelllaBame CIOPOBM ,1) y Be3u OpomoBa M BaslyXOIUIOBa,
OIHOCHO Mel)yHapopgHM CIOpOBM Ha KOje ce IpuMemyje Ba3ayXOIUIOBHO U
nosun6eno npaso‘>® IIpaBunuuim cTanHe apburpaske [IpuBpeHe KOMOpe
Cp6uje n beorpasickor apOUTpaXKHOT LIEHTPa, He cajjpyke OBaKBY ofperoy.

Jla 61 ofroBOpWIM Ha HMUTamke O HO3BO/BEHOCTY apOUTpake y Be3n
wioBuzabe, MOTPeOHO je aHaMM3MpaTH oOfpende 3aKOHAa KOjU PeryIuIIy
wioBup0y y Cpbuju. Ca craHoBMIITa IIOBUAOE M MOMOPCKOT IIpaBa Haj-
3HaYajHMjU Cy 3aKOH O MOMOPCKOj IIOBMAOM M 3aKOH O TProBaykoM Opo-
mapctBy. IIpBu opehyje MepomaBHO 1paBo 3a pellaBame CIOPOBA U HAUMH
ofpebuBama MepomaBHOT IpaBa y CIydajy KOmusuje, JOK JAPYTHU, HOper
MepOJaBHOT ITpaBa, HABOAY U IITA CIajia Y UCK/bYUYMBY HAJIeKHOCT foMahmx
CynoBa.

VcxpyunBa HammexxHocT gomahux cyposa mpeasubeHa je y crioposu-
Ma Koju YK/bydyjy ydemthe fomahyx jaBHUX WIM paTHUX IUIOBMIA, OMJIO Aa
ce pajii O CIIOPY IIOBOJIOM Harpajie 3a IbIXOBO CllacaBambe WM HaKHajIe IITe-
Te 360r cygapa. Vimajyhu y Buny nntepec np>kaBe oBakBa ofipez6a je cacBuM
OYeKVBaHa.

VcxpyunBa HafyieXXHOCT foMahyx cyoBa OCTOjI Y CIIOPOBYIMA KOjI
HACTaHY Y TOKY U IIOBOJIOM CIIPOBODema MOCTYIKa OrpaHNderha OfrOBOP-
HOCTY ¥ ¥ CIIOPOBMMA KOjU HACTAHY Y TOKY ¥ IIOBOJOM CY/[CKOT VM3BPIIHOT
noctynka xoju gomahu cyx ciposozm Ha 6pogoBuma.>

Bes 063mpa Ha mocTojare Criopasyma o apOuTpaxky, mpe MOKpeTama
VI Y TOKY apOUTPaXKHOT IOCTYIIKA, HaJ/IeXXKHN foMahn cyy MoXe Ja ZoHece
OIUIYKy O yBODemwy IpuBpeMeHNX Mepa Ha 3aXTeB 3al[HTepecoBaHe CTPaHKe.
Taxko, ompehyjyhu ycnose 3a saycrabame 6posia, 3aKOH 0 TProBaukoM 6po-
mapctBy Penry6nuke Cpbuje HaBOAM fia ce 3ayCTaB/babe CIPOBOAY 6e3 0031-
pa Ha IIOCTOjambe CIIopasyMa O HAa[UIOKHOCTU CY[OBa WM M3abpaHo] apOu-
Tpaku usMely cTpaHaka yroopa 1mox kojuM ce 6poy Hamasu. Hapmexxnoct
3a 3aycTaB/barbe OpOfia [aje ce CTBAPHO ¥ MECHO HaJIOKHOM fomaheM cyny
IpeMa MeCTy 3ayCTaB/baiba, a IpuMemyje ce gomahe mpaso. CaMmum Tum,
3a 3aycrapjbarbe Opojja IOCTOjambe apOUTPasKHOT CIIOpasyMa WM Kiaysyse
O TIPUMEHUBOM IIpaBy M M3aOpaHOM CYAY HUje peleBaHTHO Beh mocroju
JICK/bY4MBa HaJlTIeXXHOCT foMaher cyza u o6aBesHa npumeHa gomaher mnpasa.

MecHa HagmexxHocT ce ofipebyje mpema MecTy Hamaxema Opoma y
BpeMe cIpoBohema Mepe. YKONIMKO ce y BpeMe IOJHOILIEHa IpemIora 3a
3aycTaB/balbe He 3Ha Ja /M je OpOJ YIUIOBMO y YHTpallie Bofie Perrybnuke

23 Ipasunnux o CiomHoipiosurckoj apouitipaxcu upu IIpuspegnoj komopu Peiiybnuxe
Cpicke, ITpuBpenHa komopa Penrybnuke Cpricke, Bamanyka, 1998.

24  3axoH o TproBaykoM 6popapcTBy — 3TB, Cayxbenu inacnux PC, 6p. 96/15, 1. 780.
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Cp6uje, mogHOCHIAL] MOXKEe [ja IIPEMIOKM f1a OUIYKY HOHece CyA Ha 4ujeM
ce MOAPY4Yjy BOAM YIMCHUK 6popioBa y Koje je 6pon ymmcaH. 3a 6pop Koju
HMje yuucaH y fomahe yIMCHUKe, pellerbe O 3ayCTaB/bamby MOXKe [a JOHece
6u10 Koju cTBapHO HajmexHu goMahu cyn.”> Mebytum, uran 782 3akoHa o
TProBaykoM OpopapcTBy mpefBuba fja ce MCK/byuMBa HaJIeKHOCT foMahmx
CyZOBa OZHOCK M Ha CIIOpOBe 300T KOjUX je HOLIIO [0 3aycTaB/bama Opofa
WIN f#aBama ofrosapajyher obesbebema, ocuM ako ce CTpaHKe HNCY
criopasymerie fa 3a criop Oyne HamjIeXaH CyJ fpyre Ap)KaBe KOju IPUXBATH
HAJJIOKHOCT, WM Tpef, apbuTpaxy. Maja y OBOM C/Iy4ajy MCK/bydnBa
HaJJIOXHOCT oMahyx cymoBa ocToju 3a pakTHUKO 3aycTaB/barbe Opoia nim
nonarame o6e3beherma, cam criop 360r Kor je IpuBpeMeHa Mepa 3ayCTaB/barba
WIN ToIarama obe3behema 3aTpakeHa MoXke ce pelraBaTy Ipey M3abpaHum
CYZOM, OJHOCHO apOMUTpPaXKOM.

OBo He 3HauM fja HeMa HajIexXHOCTH AoMaher cyma 3a cybeme o
HpeaMeTy cropa 36or xora je ogpeheHo 3aycraBmpame 6popa WM JaBarmbe
obesbebhema pangu ocnobabhamwa 6popa.

Hapnexxnoct gomaher cyga mocrojahe ykonuko je:

- IpejyIarad 3aycTaB/bama Opofa nuije Koje 1MMa NpeOMBaNIITe UIN
cepuiute y Penry6rmum Cpouju;

- TOTpaXkMBame HACTA/IO Y TOKY IIyTOBamba 3a BpeMe KOra je U3Bplile-
HO 3ayCTaB/balbe;

- TIOTpaXkKMBame HACTAJIO 110 OCHOBY CyZlapa MM OKOTHOCTY IIPOIN-
caHux MebhyHapogHOM KOHBEHLMjOM 3a M3jefHauere onpeheHmx
IpaBuUIa o Cyfapy 6ponosa, ycBojenoj 1910. ropuxe;

- NOTpaXMBame HACTAao Kao IOCTeAuIla IpyXama MmoMohm wmmm
ClIacaBama;

- moTpaxuBame 06e36eheHo XUIOTeKOM Ha 3aycTaB/beHoM 6popy.2®

Kapma gomahu cyn Huje HajjiexaH 3a OfTy4nBame O IpeAMeTy CIIopa,
ompenuhe pok y kome mpepiarad o6esbehema Mopa Ja MOKpeHe IOCTyNaK
npey Ha[UIeXKHUM CTPAaHUM CYyHZOM MM apouTpaxuum Behem.

/3 HaBepeHUX ofpendu, makie, Ipoustasn fa je Moryhe yropoputn
apOUTPa’KHO pelllaBame Criopa U M3abpatu MHCTUTYLHM)Y Kojoj he apburpa-
Xa OMTM IOBepeHa, YKOIUKO ce He pajy O HeKOM Off HaBe[ieHNUX yCIoBa 13
yaHa 782 3aKOHa O TProBaYKoOM OPOApPCTBY.

3a cybeme y cmopoByuMa 3a HaKHaJy IiTeTe HacTase 300r TelecHe Mo-
BpeJie WIN CMPTM WIaHa Iocaje 6poaa mim 300r HapyllaBamwa 3Apas/ba KOjy
YJIaH TI0Cafie IPeTPIN Ha pajy MM y Be3u ca pajoM Ha Opopy, HajylexXaH

25  3TBb, un. 633.
26  3TB, un. 782.
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je momahm cyn ako Tyxmial mma npebuBanuinTe Ha MOApPYyYjy Pemy6bnmke
Cpbuje. V1 y oBoM cry4ajy, Kao U y C/IydajeBUMa HaBeJeHUM y WIaHy 782
3aKoHa 0 TProBaukoM OpofapcTBy Moryhe je pelaBare criopa mpex usabpa-
HOM joMahoM MM CTpaHOM apOUTPa’KOM YKOIMKO He IOCToju 6mmka Besa
usMeby ctpanaka mnm jegHe o wux u Perry6muke Cpouje.

V O6aBe3Ha npumena gomaher npaBa y Penmy6muiu Cp6uju

Beh je HaBemeHo fa 3aKoH 0 MOMOPCKOj IIOBUAOK ofipebyje Meponas-
HO IIPaBO 3a pelllaBare CIIOPOBa M HauuMH ofpehuBarma MepofaBHOT MmpaBa
y cy4ajy Konmsuje HopMu. Y Jely KOju ce OGHOCK Ha MEPOJABHO IIPaBoO 3a
criopoBe ca MehyHapopHUM eneMeHTOM, 3aKOH npenBuba MCK/BYUUBY IIpu-
MeHy foMaher mpaBa Ha CBako IIOBUJIO Koje je 6poj 1o foMaheM mpaBy, Kao
¥ Ha CBAaKO IUIOBMJIO KOje je 6poj ImpeMa IIpaBy Jp>KaBe 4nujy Ap>KaBHY IIpH-
naziHocT uMa.”’ Ha pajiHe ofiHOCe WIaHOBa TOCafie KOji Cy YKpIaHM Ha 6po-
IOBMMa KOjU VIMajy Ap>KaBHY mpunagHoct Permy6muke Cp6uje mpuMemyje
ce nomahe mpaBo.”® V3yserno, nomahe npaBo he ce nmpuMemnBaT 1 Kajia
MO>Ke Jla ce IIPUMEHM CTPAHO IIPAaBO aKoO je IpUMeHa CTPaHOr IIpaBa yroBO-
peHa camo paju usberaBarma npuMeHe npasa Pery6mke Cpbuje.”

Vctu 3akoH canpxu u ofipen0y o mpumeHu fomaher npasa Ha gomaha
IJIOBW/IA yIUCaHa y ymucHuke Pemy6mike Cpbuje mim 6pomose Koju BUjy
3actaBy Cpbuje, kao 1 Ha 6pofoBe Koju ce rpaje y gomahum 6§)ouorpanm—
MMIITIMA, & TIPeMa KPUTepUjyMy Ap>KaBHe IPUIagHOCTH 6poma.”’

3akoH Maje cTpaHKamMa MOryhHOCT #a y HekuM obmactuma usabe-
Py mpaBo 4ujy mpuMeHy kene. V3abpaHo mpaBo mpuMemyje ce 3a IpaBHe
OJIHOCE U3 YroBOpa O 3aIlOLUbaBakby WIAHOBA IIOCafle, Y CKIAAy ca yroBoO-
poM. A, aKo yroBop He cafipu ofpef0y o 13abpaHOM MepOJaBHOM IIpa-
BY, IIPYIMeEYje ce IIPaBo Ap)KaBe IPUIALHOCTY OpOfia WV IIPaBoO Y Be3u ca
CIIOPHMM OJJHOCOM ¥ CTPaHKaMa.

Y cny4ajy cMpTH MU TelleCHe ITOBpefie IpMMelbyje ce IpaBo Hajomke
Bese Koje je 3a WIaHa Tocajie HajioBosbHMje. > JIOK je KOJ OrpaHidersa Ofro-

27  3axoH o noMopckoj maosunbu — 3IIII, Caymbenu inachux PC, 6p.87/11, 104/13, 18/15,
wi. 192: 110 IIpaBy ApiKaBe YNjy ApXKaBHY NPUIIAZHOCT OPOJ MMa OLEebyjy ce:

1) Jy>KHOCTH M TIpaBa 3aMOBETHUK a Y yIpaBbamy OPOJOM U y 3aCHMBAmY IIpaBa I
obaBesa 3a BrmacHuKa 6poga nnm 6popapa;

2) mpaBHe mocnenuie gorabaja Ha 6pony Ha Koje ce MOpa IIPYMEHUTH 3aKOH MecTa Ifie
je morabaj HacTao.

28  3IIII, wm. 190 u 192.
29  3IIII, gn. 193.

30 3Tb, un. 760 u 762.
31 3TBb, un. 763.

32 3Tb, 4n.763, ct. 2.
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BOPHOCTM BJIaCHNMKA Opofa W Apyror GuU3NYKOr WM IPaBHOT JINLA Koje je
IpeMa OBOM 3aKOHY C UM M3jellHa4eHo ofpelheHO [ja ce MpuMemyje 3aKOH
Peny6muke Cpbuje ako cy merose ofpefde 0 OrpaHMYery OLTOBOPHOCTYU
CTpPOXKMje Off IPOIINCA pyKaBe UMjy Ap>KaBHY IPUIIaZHOCT 6oy MMa, 3a yro-
Bope o0 uckopuurhaBawy 6pofoBa 11 yroBope 0O APYTUM IUIOBUAOEHNM OHO-
CMMa TIpUMeRyje ce TIPaBo Koje Cy CTpaHKe n3abpane.> V3useTak mocToju y
CIy4ajy Kaja 6u npuMeHoM npasa Peny6nuke CpOuje myTHUK 610 CTaB/beH
y Matbe HerOBOJbaH MOoXKaj. !

ITpumena pomaher mpaBa je o6aBe3Ha KOJ OATOBOPHOCTHM BO3apa 3a
omrreheme, Mamak mm ryéurak pobe, npensubeny oppenbama oBor 3ako-
Ha, aKO ce JIyKa yKpliaBama MM ofpeaniute Hanasu y Pemy6mun Cpouju.
VckpyunBa Haime>xXHOCT floMmaher mpaBa IOCTOjM ¥ KOJ YTOBOPA O TeITbewY,
OHOCHO TIOTUCKUBAIbY. >

3a cBe ocTase pajbe, IpUMembyje ce IPaBo Koje je ca CIOPHUM OJHO-
coM y Hajormpxoj Besu. Takobe, yKommMko ce cyzap HOroaM y yHyTpaLIbUM
Boflama CpOmje MM Ha OTBOPEHOM MOpY, 3a HaKHAJy LITeTe HacTajle TOM
IPWINKOM IIpuMemyje ce mpaBo CpOuje WM ako cCBe 3allHTEpECOBaHe
CTpaHe MMajy 3aje[lHNYKO [IP)KaB/baHCTBO VIV YOOMYajeHO IpeOuBasuIITe,
opHOcHO ceguiute y Permy6muuy Cp6buju wm je jemaH o 6pomoBa Koju je
y4ecTBOBao y cyaapy momahu parau wmm jasan 6pop.>® Takohe, nckbyunsa
npuMeHa goMaher mpaBa IIOCTOjU aKO Cy CllacaBaHa LA 6e3 NCTOBPEMEHOT
CllacaBama VIMOBIUHE, aKO Cy CBa JIMIA ApxKaB/baHu Pemy6muke Cpbuje, nm
aKo je 6pop Koju je criacaBao Wiy 6pop Koju je 610 cracaBaH, a ako je 6110
BuIlle OpOfIOBa jefaH of BbUX, foMahu patHy 6pop mwm gomahu jaBHn 6pop
VIV aKoO MMOBHMHY cIacaBa foMahe mIpuBpenHO ApYIITBO, Apyro gomahe
IpaBHO JINLe WK fpXKaB/baHuH Perry6muke Cpouje.

Ha omHoce m3 yroBopa o IVIOBUJ0EHOM OCUIypamy IpUMemyje ce
momahe IpaBo ako Cy cBa 3aMHTEpeCOBaHa JIMI[A Y TOM YTOBOPY Ap>KaB/baHM
Penry6rmuke Cpbuje ca mpebuBamuimtem y Penyonuuu Cpbuju i gomaha
IpaBHa /MIa ca cepuuTeM y Peny6muuy Cpouju, a pagu ce 0 OCUTypaHUM
IpeaMeT!Ma KOjyU Cy WM3/IOKEHM IOKPUMBEHUM pPU3MIVIMA MCK/BYYMBO Ha
nopipyyjy Perry6muke Cp6uje.*®

Jlaxe, 3aKOHOMaBall je leTa/bHO HABEO CBE CIy4ajeBe y KOjUM CE €BEH-
Tya/IHU CHOPOBU pelllaBajy npema gomahem npasy. CTpaHKaMa je OCTaB/beHa
U3BeCHa ayTOHOMMja M300opa MepofaBHOI IpaBa 3a ypebeme WBUXOBUX

33 3TDb, un. 764 u 765.
34  3TBb, un. 766.

35 3TBb, un. 767.

36 3TD, un. 769 u 770.
37 3Tb, un. 772 u 777.
38 3Tb, 774.
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MmebhycobHux ofHOca. Kajja MepoaBHO IIpaBo HMje yTOBOPEHO IPEfBUIEO je
IpUMeHy OHOT IIpaBa Koje je Y Hajo/mKoj Be3u ca IVIOBU/IOM MU CTpaHKaMa.

VI sBpmieme gomahe u cTpaHe apOouTpa>kHe omryke

[Iutamwe apburpake M NpuU3HaABamba CTPAHUX APOUTPAKHUX OIJIY-
ka y Pemy6mmiu Cp6buju, mopen pomahmx mpaBHUX akarta, peryiuuly u
MebyHapomHu criopasymu, KOjy €y CTYHWIM Ha CHary HaKOH HOTINCKBamba
u patudukanyje. To cy:

- JKeHeBcky mpOTOKONI O apOUTpaXKHMM KJIay3ynaMa of 24. cemnreM-
6pa 1923. rogune’’

- KonBeHI[1ja 0 M3BplIeHY MHOCTPAHUX apOUTPAXKHUX OfTyKa Of 26.
cenrrem6pa 1927. roguue®

- KoHBeHIMja 0 npu3sHaBy U U3BPIIEHY NHOCTPAHUX apOUTPAKHUX
omryka of 1. okTo6pa 1981. ropuse (Ebyjopka kouserrimja)*!

- EBponcka xouBeHIMja 0 MelyHapogHO] TPrOBMHCKOj apOUTpaku
noHera 21. ampmita 1961. rogune

- KouBeHIyja 0 pemraBamwy MHBECTUIVIOHMX cIopoBa n3Meby mpxasa
u rpabana ipyrux mpkaBa, joHeTa y Bammuurrony, 18. mapra 1965.
ropie (BamHrTORCKa KOHBeHIja)

CrpaHke ce o6aBe3yjy ma he usBpimmTy apOUTpaXkKHy OIIYKY JOHETY
y CKIafly ca IpaBMIMMa Koja Cy msabpaje y CIopasyMHO. JImak, yKOIMKO
ce TO He JNOTOAM, apOUTpa’KHA OJTyKa Ce M3BpIIaBa y CKJIaAy ca ofpendama
3aKoHa Koju ypebhyje nsBpuinnu nocrynaxk. lomaha ap6urpakHa opryka nma
cHary soMahe mpaBHOCHa)XkKHe CyJiCKe OI/TyKe M M3BpIIaBa ce y CKIagy ca
ofpenbama 3akoHa Koju ypebyje usBpuIHM mocrymax.

Crpana apbuTpa)kHa Of/IyKa MMa CHary foMahe IIpaBHOCHa)KHe CYyJI-
CKe OJTyKe IIOIITO je Ipu3Ha HajyiexHu cyy Penyomuke Cpouje. Ilox crpa-
HOM apOMTpa)KHOM OJTyKOM IIOfipadyMeBa ce OfiIyKa KOjy je ZOoHeo apom-
TPa)XXHNU CYJ, 4uje je MecTo BaH Pemy6muke CpOuje, Kao 1 OfjIyKa Kojy je
moHeo apbutpaxuu cyn y Peny6mmm Cpbuju yKOIUKO je Ha apOUTpaskHM

39 Cnymobenu inachux COP], 6p. 4/59.
40  Cnymbenu inacnux CPPJ, 6p. 4/59.
41  Cnymbenu nuciti COPJ, 6p. 11/81.

42 Cnymbenu nucii COPJ, 6p. 12/63. EBporicka KOHBeHLMja TpefBuiena je MoryhHoct
CTaB/barba pesepBe KOjOM ce orpaHmdaBa IpyMeHa KoHBeHIuje Ha apOuUTpakKHO
pellaBame UCK/BYYMBO OHUX CIIOPOBA y KOjUIMa Cy CTpaHe IPUBATHOIPABHU CYGjeKTH,
/Iy Hallla 3eM/ba HYje MCKOPUCTIIA Ty MOTYRHOCT 1 Huje CTaBMIa pesepsy.

43 Cnymbenu nuciti COPJ, 6p. 7/67.
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TMOCTYMaK MpUMereHo cTpano mpaso.*! Hayyrexxan cyy 3a mpusHame cTpaHe
apOuTpakHe OfTyKe je OKPYXXHM CYJ| MeCTa Ifie Tpeba CIIpOBeCTH U3BpIIeHeE,
a aKo ce CTPaHOM apOUTPaKHOM OIYKOM peIIaBajy TPrOBUHCKU OFHOCU
usMehy cTpaHaka, HaJyIeXkaH je TPrOBUHCKN CYI.

IIpnsHajy ce 1 nsBpiIaBajy Cy[CcKe OJIyKe JOHETE IIPMMEHOM KOHBEH-
nuja xoje je Cpbuja mormmcana u paTnduKoBama, ako Cy JIOHeTe Off CTpa-
He Cy[oBa Ip)KaBa WwiaHuIa EBpoIcKe yHMje, a y CK/Iafly ca 3aKOHOM KOju
ypebyje mpusHaBame u usBpaBame Cynckux omyka.*® Viommko ce pamu o
CY[CKMM OJJTyKaMa JIOHeTMM Y JAp>KaBaMa Koje HMCY 4iaHmile EBporcke
yHUje, IPU3HAjy ce 1 U3BpILIaBajy y Peny6muuy Cpouju mox ycmoBoM fa cy
Te Ap>KasBe NOTBpAnie JIyraHCKY KOHBEHLMY O Ha[IeXXHOCTY U U3BPLICHY
omnyka y rpabhaHckuM u TproBaukum npepmernma of 30. okrobpa 2007. ro-
IVHe, OFHOCHO JIyraHCKy KOHBEHIUjy O HafITIeXKHOCTU U U3BPIIEHY OJTyKa
y rpabaHckuM u Tpropaykmum npepmeruma of 16. centem6bpa 1988. romune.

O mpusHamy cTpaHe apOUTpaXKHe OIIyKe CyZ, MOXe Jja pelllaBa Kao o
IPEeTXOHOM IUTAY Yy M3BPIIHOM IIOCTYIIKY.

[IpusHame 1 U3BpILIEHE CTPaHe apOUTpaXKHe OAIYKe MOXe ce OmOu-
T, Ha 3aXTEB CTPAHKE NPOTHUB KOje Ce OHO TPAXM YKOIMKO CYy VCIYHEeHN
3aKOHOM IpenBubeHN yCIOBY, OZHOCHO CTpPaHKa IIOJHECe TPaKeHe [OKase
KOj/IM OIICIIOpaBa ITYHOBKHOCT CIOpasyMa O apOMTpaXkKy WIn MpaBuiIa 3a
BoObere MOCTynKa WM HaBOAM Ja Cy IpeKopadeHe IpaHulie apOUTPasKHOT
cropasyma.

He moxe ce Tpaxutu usBplIebe apOuTpaKHe OfIyKe Koja joIl Hiuje
noctana obasesyjyha 3a cTpaHke WM je Ty OIyKy HOHMIITHO MIM 06ycTa-

44  3A, yn. 64.

45  3A, . 65: ITocTynak Ipu3Hama 1 U3BplIea mokpehe ce mpef CyfoM 3aXTeBOM Y3 KOju
CTpaHKa IpuIaxe:

1) u3BOpHY apOUTpaXKHy OIIYKY MU IeH OBEpPEHM IPeINC;

2) cropasyM 0 apOUTpaXkut WK JOKYMEHT O BeHOM IIPUXBATaby ¥ M3BOPHUKY WM OBe-
PEHOM IIpeIucy, 1

3) oBepe H IIPeBOJ CTpaHe apOUTpakHe OIIyKe M CIIOpasyMa O apOMTpaXku Ha je3uK
KOju je y cyX6eHOj yroTpebu mpef HayIeXXHUM CYHAOM.

46 ATMHCKa KOHBEHLIMja O IpeBO3y IIyTHMKa M IIpT/bara MopeM 13 1974. ropguHe ca
ITporokonom n3 2002. rogyHe 0 U3MeHaMa U OIMyHaMa ATHHCKe KOHBEHIMje O IIPEBO3Y
IyTHMKA ¥ TIpT/bara MopeM; KoHBeHIMje O orpaHmyemy OATOBOPHOCTM 3a IIOMOPCKa
noTpaxusama u3 1976. rogune ca IIporokonom us 1996. rogune o usMeHama 1 JOIyHaMa
KoHBeHIIMje 0 orpaHuvery OfTOBOPHOCTM 3a IOMOPCKAa IOTpakuBama; MebhyHaponne
KOHBeHIMje 0 rpah)aHCKoj OArOBOPHOCTH 3a LUTeTe IpOy3poKoBaHe 3arahemeM HadTOM,
ycBojeHe 1992. ropune; Mehynaponse koHBeHIMje 0 rpahaHCKOj OATOBOPHOCTH 3 IITETe
IIpOy3pOKOBaHe 3arajjemeM moronckoM HadTom, ycojere 2001. roguHe; 1 Crpasbypiike
KOHBEHIIMje O OrpaHMyery OATOBOPHOCTH y YHYTpAllllboj IVIOBUAOM, ycBOjeHe 2012.
TOIMHE.

47  3TB, un. 783.
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BJO Of] U3BplIea CYA Ap>KaBe Y KOjoj MM Ha OCHOBY 4MjeT IIpaBa je OfiIyKa
JIOHETA.

Cyp mmpep; KOjUM ce Tpakyt IpU3Hambe U U3BPIehe CTPaHe apOuTpax-
He OfjTyKe MOXKe Jja, aKO OLIeHM) fia je MOTpeOHO, OMJIOKM JIOHOIIeHke CBOje
OJUTyKe aKO je IIOKPEeHyT IIOCTyIaK 3a IOHMINTAj W/IM 33 00yCTaBy U3BpIICHa
Te OJJTyKe y Ap>KaBM y KOjOj je Of/IyKa JOHeTa V/IX Ha OCHOBY uujeT je IpaBa
JIOHETa, /IO OKOHYamba TOT IOCTYIKa.

VII 3ak/pyvyak

[IpenHocTn apbuTpake Hanase ce, Ipe CBera, y MoryhHoctn crpaHa-
Ka Ja 6Mpajy MecTo pellema CIopa, IpaBWwIa U IOCTYNaK IO KojuM he ce
IBJIXOB CIIOp pelIaBaTi, Te 6poj M CTpydYHe KBamudukarmje apourapa Kojum
IIOBEpPaBajy pelllaBame CIOopa. YIIPaBo je CTPYYHOCT apbuTapa Koju Cy Jo-
Opu IM03HaBaoLM IVIOBUAOEHOT IIpaBa U HeroBUX KapaTepuCTHKa, Hajuenthe,
OCHOBHM PassIor 3a 1360p OBOI HauyMHa pelaBama ciiopa. CBakako, y mpu-
JIor apOuUTpaxy URy u O6p3uHa, (PIeKCUOMIHOCT ¥ €KOHOMUYHOCT CaMOT I10-
CTYIIKa, IIOIITO Ce apOuTparka MoXKe yroBoputu 3a 6yznyhe criopose, amu n'y
TPEHYTKY HaCTaHKa CIIOpa, YaK ¥ HAKOH M3HOIIeHa el Ha/JIeXHN [PXKaB-
HU CYJ,.

MebyTnm, ciopasym Mopajy 3aKk/byduTH CTpaHKe Koje MMajy moTpe6-
Ha CBOjCTBa 1 CIIOCOOHOCT 3a HEroBO 3aK/bydere, y MICMeHOo] popmu, 6e3
MaHa BOJ/bE U 32 OHY BPCTY CIIOpPOBa Koja je MofoOHa 3a apourpaxy. Y cy-
IPOTHOM criopasyM he 6uty HumTas.

U 3a apburpaxkHe cyamje Baxke mpaBuIa o usysehy mam samMeHn yko-
JIMKO HMUCY HENPUCTPACHY WM He MCIyHhaBajy HEeKU Off YC/IoBa KOjU Cy
CTpaHKe yrOBOPWJIE, /M ¥ MOTYRHOCT Jia /ajy M3[jBOjeHa MUILI/bera. ApOuT-
PKHa OJTyKa MOpa Ja CafipXXM YBOJ], M3PEKY, TPOLIKOBe ¥ 00pasioxeme, a
MO>Ke OMTH IOHeTa U Ha OCHOBY IIOpPaBHAMba. JellHa Off 3HAYajHMX IIPEFHOCTI
yroBapama apOuTpaxke je fla ce apOUTpaXKHe OIIyKe JIaKIIe M3BPLIABajy y
MHOCTPAHCTBY Off CYACKMX jep je Pemy6muka Cp6uja wranuua Ibyjopuike
KOHBEHI[Vje O TPM3HaY y U3BPIIEHY CTPAaHMUX apOUTPaKHMX OJJTYKa, Koja
06e36ehyje npusHame 1 U3BpILEHE APOUTPAKHNX OfIyKa foHeTHX y Cpoujn
y 156 semaspa notnucHnia Konsennuje. Ocym Tora, Ha oBaj HauMH 136erasa
ce cropoct fomMahux cynmosa ycien npeonrepehenoctn.

HecymmuB je 3Ha4aj 3akoHa 0 apOUTPaXKu jep CY ce [0 eroBOT TOHO-
IIeka ofpende 0 apOUTpaXky Hamaswie y 3aKOHY O IIAPHUYHOM IIOCTYIIKY U
3aKoHy O pelaBamy CyKob6a 3akoHa. IIpy meroBom crBapamy, ,,Kopuihena

48 3TB, uin. 66.
49  3TB, un. 67.
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(cy) u pemema 13 ynopegHOr IpaBa, alu U pellerma Hauler foMaher mpasa
KOja Cy y CKIaJy ca CaBpeMEHUM TEHJEHIMjaMa y 3aKOHCKOM PeTyINCamby
apburpaxe. YrnegaweMm Ha Mogen-sakon YHIMTPAJI-a, koju je HamerweH
mebhyHapopHOj TproBuHckoj apbutpaxu, Cpbuja je mpeysena merosa
pelliersa 3a CBaKy BPCTy apbutpaxe 6e3 0631pa Ha meH KapakTep.’

MebyTnm, nopen 3akoHa o apO6uUTpaxky, 3a apOUTPaXKHO pellIaBarbe
CIIOpOBa KOjM HACTajy MOBOZOM OpofoBa ¥ IUIOBMAOE 3HaYajHA Cy jOII JBa
3aKOHa y KOjuM je MOryhHOCT apOUTpakHOT pellaBarba orpanndeHa. Hanwme,
OBIUM 3aKOHMMa ofipeheHn cy crydajeBu y Kojuma ce JiejcTBO apOUTpaskHOT
CIIopasyMa OrpaHM4aBa y IOy Ha[JIeXHOCTU apOUTPaXKHOT Cyfa WIN
npuMeHe usabpaHor npasa. [Iperienom oBux cly4ajeBa jacHa je MHTEHIVja
3aKOHOJIaBIIa 3 3AIITUTH jaBHU VIV HAIIMOHATHY MHTEpeC, anmu u obe3benn
lla ce Y Y CBUM C/Iy4ajeBMMa Koju yK/bydyjy gomaha mpaBHa wmm ¢usmdka
mua npuMemyje fomahe mpaso.

ITomopcka apbuTpaka BpCTa je mpuBpenHe apoutpaxke. Mehyrum, y
Cpb6ujn oBa BpcTa apbuTpaxke je HepasBUjeHa, LITO, 4eCTO, JOBOAM 10 1360-
pa cTpaHMX apOMTPaXHUX Tela 3a pelllaBambe CIOpoBa JoMahux mmma.

Pa3Bojy nnoBuabene apouTpake y CBeTy y BEIMKOj MEpU HOIPUHOCE
CTpy4Ha yfpyXXema Be3aHa Ha 6popose ¥ wioBuady. OHO IITO je OCHOBHA
KapaKTepUCTUKA HEBJIAJAMHUX OpraHM3allMja Be3aHMX 3a IUIOBUAOY M IIO-
MopctBo Yy Cpbuju je muxoBa MasoOPOJHOCT 1 HEOBOJ/bHA 3aCTYIUbEHOCT Y
pemaBamy ImpobeMa Koja ce Tudy 1oBuabe u 6pogapa. Masia cy cTpyKoBHa
YAPY>Kerma OCHOBHUM HOCHOLM pasBoja 1 yHampebema Iomoxxaja mpepcras-
HUKa oapebene gematHocty, y Penry6nuim Cpbuju rjje mocToje Ba CTPYKOB-
Ha yApyXema U TO: Yapyxeme mahapa u Yapyxeme KaleTaHa YHYTpallibe
wioBupbe, Te CuHAMKAT nyKa 1 npucrannmTa Cpbuje, HeMa CTPYYHUX ap-
OMTPaKHUX Tesa Ipef Koja 61 ce MSHOCU/IN Ha pelllaBame CIIOPOBU M UMjU
OV WIaHOBM Kao IO3HABAOLM MaTepuje OVIN HajIIOTOTHM)U 3a apouTpe.

HaxoH pasmarpama cBera HaBeIeHOI, OCHOBHA IpeIoOpyKa je fa ce
U3BpIIe M3MeHe ¥ JIOoNyHe mocTojehux 3akoHa Kojum 6m ce ymamuo 6poj
clly4ajeBa y KOjUM IIOCTOjU MCK/bY4MBa HafIJIEKHOCT AP)KaBHUX CYOBa Y
Peny6rmum Cp6uju, oZHOCHO ocTaBuIa Beha ayToHOMMja CTpaHKaMa Ja ce
T0jefiyHa IMTakba pelaBajy mpef n3abpannum apburpaxauM Behuma.

Taxobe, Tpebano 6u y Behoj Mepu yk/byunTy mpecTaBHIKE CTPYKOB-
HUX YZpy>kKema Ha JucTe apbutapa unMme 61 ce JobwWIa clienyjannsoBaHa
Beha 3a pemraBame crioposa JoMahux, amy U CTpaHUX /IUIA Y Be3U IJIOBUAOe.
Buenenennjcka nckycTBa apourapaxe Koja je mocrojana npu IlpuspenHoj
komopy Cpb6uje Ha oBaj HauMH 61 MorIa 61Ty 06pa OCHOBA 32 Ta/byl PA3BOj
IIOMOPCKe apOuTpake Kao mbeHOT I0CeOHOT CerMeHTa.

50 M. Ilejak, 209.
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NECESSARY CONDITIONS FOR ARBITRATION IN
MARITIME LAW OF THE REPUBLIC OF SERBIA?

Summary

Arbitration is a chosen mean of dispute settlements and it is increasing
in a commercial disputes, since its judges are better adapted to the needs of the
participants in the dispute, having in mind the applicable law and arbitrators
competences. That is why there are a significant number of permanent arbitra-
tion institutions in the world that specialize in specific fields of activity. Among
them are arbitration institutions specializing in maritime and navigation. The
most significant of them are presented in this paper.

The existence and application of arbitrary dispute settlement in the Re-
public of Serbia has been used since the nineteenth century. Ship-related dis-
putes, however, have a special regime today. The aim of this paper is to answer
the question of the existence and use of arbitration for ship-related disputes and
ships utilization agreements, as well as to offer some new solutions. In doing so,
special attention is paid to the relation between arbitration and state courts and
the established mandatory jurisdiction of domestic courts.

Key words: arbitration, voyage, ship, exclusive jurisdiction, application of
domestic laws.
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ap Mupocnae CEBEP
ApBokar u3 Beorpapa
Ilpenceqnuk Ap6utpaxknor cyga ®@yab6anckor caBesa Cpouje

CIIELINJATIM30BAHA CIIOPTCKA APBUTPAJKA 3
ITEPCITEKTUBE OOPEJABA 3AKOHA O CIIOPTY

Pe3ume

Cieyujanuzosana ciopiticka apouitipaica upegciiaséma apOuitpaicy
clleyujanu3osany 3a pewasarve Cioposa Koju UpPousunase u3 KOHKpPeiiHol
ciopitia. Cam KoHUelili paga osakee apouilipaxe 6e3ar je UCKbYHUE03a 0F-
Hoce Koju Hacitidjy y oKeupy ciiopilicke opianusayuje Koja opianusyje u pyxo-
809U KOHKPeiaH CUOPIli HA HAUUOHATHOM HUBO0Y. 3aKOH o cilopiiiy Peitybnuxe
Cpbuje ipegsuha moiyhnociti ocHusara u paga osaxee apouitipasice, anu oipa-
HUYABa BpPCilly Clioposa Koje CUeyujani3o8ana Cuopiicka apouilipara moie
pewasaitiu. Osaxas tupucitiyii 3aKoHa o cUopiily je goHexne cieyuduuan u3
pasnoia wiio 3aKOH, CAgpIUHCKU, He Ou Thpebano ga pelynuuie 060 Huiliaree,
HUTAY ga 3a71a3U Y ayiioHOMUJY paga jegHe cileuujanusosare clopiicke apou-
wpaxce. Ca gpyie cilipare, YNAHCIIB0 KOHKPETUHUX CAOPTICKUX Oplanu3auuja
Y OUMTHUM CHOPHICKUM OpIaHU3AUUjaMa, YCI087ba6a peuiasarbe Cioposa tipu
ouMTHUM CUOPIICKUM apouttiparcama, ycneg ueia je 3akoH o ciopitiy kpo3 ceoje
ogpegbe Hacitiojao ga omoiyhu ocHusarve U pag cleyujant3o8anux CopicKUx
apéuitipasca. Ilocitiojarve cileyujanusosanux cuopiickux apouitipaxca je ge-
JIUMUHHO YCTI06/beHO U 3axiliesuma mehyHApogHUX CUOPTCKUX oplaHudayuja
Koje ueciiio UHCUCTAUPAjY HA OCHUBAY ClleyUjanu3osare ciopiticke apouiipa-
KHee 30 KOHKpelian cuopiti Ha HayuoHanHom Hueoy. Ha oeaj nauun ce iiona-
KO yciociiasmva Keanumieiian CUCiemM peuiasarba CuopiicKux ciloposa Koju
gotupurocu ceeobyxeailinujem UpUciliyily u pagy ciopiickux apouttipasxa, a
camum UM U HOMTIYHUjof petynailiusu.
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Kmyune peuu: ciieyujanuzosana ciopiticka apouitipaxca, ciiopiicka cliey-
UPUUHOCTH, ayTOHOMUJA BOTbe.

I YBom

MoryhHocT penraBama cropoBa IIyTeM apOUTpaxe, CIelyjalTn3oBaHe
3a KOHKPETaH CIIOPT, IPEfICTaB/ba Pe3ynTaT PasBoja uieje la ce Kpo3 CUCTEM
OpraHM30Bama M paja jedHe CTalHe apOUTpaKHe MHCTUTYLMje IPU KOH-
KPEeTHOM HAIIVIOHA/IHOM CaBesy, JOIpuHece ¥ oMoryhm pasBoj perynatuse
M CHOPTCKMX IIpomyca koju he omoryhmru ydyecHmnyMa fa aHTULIUINPAjy
TpaHMIle O KOjuX MOTy ycrocTaBbatu Mebycobne omnoce. Paj cranne ap-
OUTpaXKHe MHCTUTYIMje y KOHKPETHOM CIIOPTY MOpa ce carjefaTu Kpo3
noTpeby 3a ycarjamaBameM IPONNCA M 32 TyMadeleM HOPMU CIIOPTCKOT
IpaBa Ha HauMH yOp3aBama pasBoja IPaBHOI IIPUCTYIA CaMOM CIIOPTY.
CrenyjanmsoBaHa apOuTpaxka, HOCTynajyhu no gaTom mpesMmery, He pelra-
Ba caMo criop usMeby cTpana y nmoctynky, Beh cTBapa npeleneHTH CUCTeM
koju he omoryhmtu cBUM ydecHMIMMAa y KOHKPETHOM CHOPTYIpPaBUIAH
IPUCTYII ¥ pa3yMeBambe YCIOCTAB/beHNX HOPMU, 3 UICTOBPEMEHO ce KOHKpe-
TaH C/Iy4aj I0CMaTpa y KOpelaluyjy ca TAKMUYEHheM ¥ KpO3 MOTEHLMjaTHI
YTUIIAj KOju KOHKpPeTHa OfIyKa MO>Ke MMaTU Ha caMo TakMmuyeme. CaMum
TVM, Y/IOTa CIlellMjaan30BaHe apOUTpaXke y CHOPTY He CacToju Ce CaMo Y
pelllaBamy KOHKPETHOI C/Ty4aja, Beh je pasmeko mmpa m KOMIUIEKCHUja 1
3axTeBa He CaMO IaK/bUBYjU IPUCTYI, Beh 3aBUIHO 3Hame ¥ IO3HABaIbe
caap)KajHUjer CIeKTpa HOpMaTuBe Kpo3 Kojy ce mpervimhe 1 Kojy Kapakre-
pulIe CIIOPTCKA CHEUPUIHOCT.

Kaga roBopumo o cnopry, BaH cBake cyMibe Qynban je cropT umja
perynaTuBa IIpeoBaajlaBa y OGHOCY Ha ipyre cioprose. I[lopep Tora, nmpakca
U IpuMeHa HopMM 13 ¢ynbdanckor cropra Beh ofaBHO je mocTaaa mpexMer
MHTepecoBama EBpOICKOr cyla mpaBfie M ycaIjallaBailba ca KOMYHMTap-
HUM mpaBoM. Ha oBaj HaumH je ¢ynban xao cIiopT HOPMATMBHO OOIMKO-
BaH y EBpomn, a morom u Ha neo ceT. ®VIDA, ka0 KpOBHa opraHusanyja
¢dynbdanckor copra cyrepullle CBOjUM WIAHMIIAMA Jla y CBOje CTaTyTe YHeCy
ozipen6e koje he pemraBame criopoBa ycMepuTH! Ka apOUTpaXky, a He Ka pe-
noBHMM cymoBuMa.! PasyMeBame OBaKBOT MPUCTYIA TIPOM3UIA3U HE CAMO
360r Op3MHe pelaBama CIOpoBa, Beh 300r cxBaTama U carjefjaBama CaMux
bynbdanckux HOpMU, KOje HIUCY YBeK IpUMEUBe UCK/BYYNBO KPO3 CUCTEM
IYKOT ITO3HaBama IO3UTMBHOT 3aKOHOJABCTBA jefHe 3eM/be. Pasymename
OJIHOCA Y CIOPTY ¥ Pasjior yCIOCTaB/baiba ofipeheHrx HOpMmu Ipousuia-
3U M3 CIIOPTCKe CrenMUIHOCTY, CYNTWIHE TadKe pasfiBajaiba CIIOPTCKOT

1 OUIDA Craryt us 2016. rogune (FIFA Statutes April 2016 edition), 4. 59, cT. 2 u 3.
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npaBa Kao moce6He IpaHe IpaBa, M3 KOT Pasjiora je 3a CIOPT BeoMa BaXK-
HO Jla y CUCTeMy OfTy4MBama Oyfie cafipKaH KOHIIENT IIMper pasyMeBarba
JOMeTa YCIOCTaB/beHMX HopMmu. Behmna criydajeBa y cmopry je BesaHa
3a TaKMU4YeHe M MOXKe ce OfpasuTu Ha 1ucTo y Behoj mim mamoj mepy, a
CXBaTambe U caryefjaBambe KOHKPETHOT CIIopa KPO3 IPUMEHY CHOPTCKUX HOP-
M, Ca jefHe CTpaHe, Kao M 3alITUTa jaBHOT IOPETKa jefHe 3eM/be, Ca Apy-
re CTpaHe, YMHM CIIELjanN30BaHy apOuTpaxy y ¢ymbanckom Cropry, amm
My 6170 KOM JPYTOM CIIOPTY, U/I€ATHUM PelleheM 3a IIPOCIePUTET CaMor
CIIopTa Kpo3 ycaBplllaBame U yHanpehememerose perynaTuse.

IT 3akoHCKM OKBUP

MoryhHocT ycnocTaB/pama cTanHe apburpaxHe VMHCTUTYLYje 3a pe-
IIaBame CIOpPOBAa Y KOHKPETHOM cropTy npepsubena je wi. 53, c1. 1 3a-
KOHa 0 cropty Pemy6muke Cp6uje.” Y MOMeHyTOM WiaHy ce HABOAM ja:
»dnanosu ciuopitickol ygpysiceroa U CUOPUICKO ygpyicerve Moiy ce cilopasyme-
Wiy ga pewiasarve cioposa o UPAUMA KOjUMA c0O0GHO PAcHONax)y, OCUM
ciioposa 3a koje je ogpebeua UCKIbYUUBA HAGENHOCHL cyga — tosepe ag
XOK CUOPTCKOM ApOUTTPANHOM Cygy unu CUlanrHom CUOPIUKOM apouitpa-
Hom cyqy tipu Onumiiujckom Komuitieiiy Cp6uje - 30 onumilujcKe Cilopiiiose,
Cannom ctiopitickom apouitipaxcrHom cygy apu Cuopitickom casesy Cpouje
- 3a Heonumiujcke ciiopitiose U CIIATHOM CHOPUICKOM ap6umpa9fCHOM upu
Iapaonumiiujckom xomuiieity Cpbuje — 3a tapaonumiujcke ciopitiose, a
Kaga cy y duiliarwy ctioposu y ee3u packugad, UoOHUULeha Unu yiiephusarva
HUWMTILABOCTHU UU UCTytbetba yiosopa u3meby cuopitucilie, 0gHOCHO CUOPTI-
CKOI Clpyuraxa u ciopiicke opiaHusayuje — u CitianiHom ClopiicKkom ap6u—
mpaxcHom cygy upu HagnerHom HAUUOHATHOM IPAHCKOM CUOPTUCKOM case3y“.

OBakBa 3aKkoHCKa ¢opMynanyja yCIOCTaB/bama CIelnjalTn30BaHOT
apOuUTpasKHOT CyhJa 3a KOHKpE€TaH CIIOPT, a IIPM HAIMOHA/JHOM I'PAaHCKOM
CIIOPTCKOM caBesy je Bp/o crenuduyHa, TOHeK/Ie ¥ MHTPUTAHTHA, 0031poM
Ila Cy HaMeTHYTa pellleha Koja HIUCY Y AYXY apbuTpake, Kao MPUBATHOT Ha-
Y/Ha pellaBarba cnopOBa3. 3aKkoH 0 cropry ce 6aBU NMUTambEM BPCTe CIO-
pOBa Koje MOXKe pelllaBaTyl CHeljal30BaHa CIOPTCKAa apOUTpaka HaIMo-
HaJIHOT TPAHCKOT CIIOPTCKOT caBe3a,(i)aBopmsyjyhm,npmsm,uﬂo,ﬂa Taj Ha4MH
apourpaxy Onmumnujckor komurera Cpb6uje, Ilapaomumnujckor koMmurera
Cp6uje u Cnoprckor caBeza Cpbuje, Koje BUAM Ka0 OCHOBHE CIIOPTCKe ap-
outpaxxe y Penybmunu Cpbuju. Ca mpyre crpane, u Mehy oBuM apburpa-
YKaMa MOYKeMO YOUUTM M3BECHY CeleKIujy Kojy ImpaBy 3aKOH, pas3jBajajyhn
CIIOPTOBE KOju Ce€ MOTy pellaBaT Ipefi HEKOM Of HaBeIeHMX apburpa-

2 3axoH o cnopty - 3C, Cnymobenu inacnux PC, 6p. 10/2016.
3 Bup. Tamo Kuexxeuh, Bragumup IMaBuh, Ap6uitpanca u AP, beorpaz, 2009, 18.
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Xa, Ima Tako apourpaxa Onummumjckor komnrera Cpbuje MoXKe pelraBaTu
CIIOpOBe Be3aHe 3a ONMMIIMjCKe CIOpTOBe, apburpaka CHOpTCKOr caBe3a
Cp6uje Moxe pellaBaTy CIOpOBe Be3aHe 3a HEONMMIIMjCKe CIIOPTOBE, JOK
apburpaxa Ilapaomummnujckor komurera CpbOuje MOXKe pelIaBaTi CIIOPO-
Be Be3aHe 3a IapaojMMimjcke croproBe. OBakBOoM (OPMy/IAlNjOM CTBO-
peHa je cBOjeBpCHa KOH(QY3Mja OKO HAJIKHOCTY PA3INMYUTUX apOuTpaxa
U CcynOuHe ofIyKe Kojy 61 [joHena ,HeHaJIexXHa apOuTpaxa, yKOIMKo 6u
Ce eBEHTYa/IHO YIYCTWIA y pelllaBaibe KOHKPETHOT C/y4aja, pykosopehu ce
BO/bOM CTpaHa y mocTynky. Cmarpamo fja Hamepa ma ce 6ymyhu mmm Beh
HACTaIM CHOpP IIOBEpPM HA OAJIyUMBame CTAlHOj CIIOPTCKOj apOUTpakyu He
6u Tpebano fa Oyze criyTaHa MWiIM OrpaHuyYeHa ofpenooM 3aKOHA O CIIOPTY,
HUTH 61 3aKoH O crnopTy Tpebano fma ce 6aBu oBuM nutameM. VM cam 3a-
KOH 0 cHOpTy y Wl 53, cT. 1 npeasuba na ce ,,unanosu cilopiiickoi ygpysiceroa
U CUOpUicKO Ygpyserve Moiy cliopasymeiliu ga peuiasarve cilopa o upasuma
Kojuma cnobogro paciionascy...“. Mehytum, oBa c1o6oa Bo/be ce y HapegHUM
pefoBMMa OMEHYTOT YWIaHa Cy)KaBa Ha Beh onycaHy HauMH.

Y3 cBe HaBefleHO, Tpeba pasyMeTu 1 CriennUYHOCT CHeIVjaTn30BaHe
CIIOpTCKe apOuUTpaxke, Kao U MOTpeby pellaBama CIOPOBA y OKBMPY CBOT
criopta. Crelyjanmus3oBany CIOPTCKY apOUTpaXky KapaKTepuile YCKO CTPyd-
HO TI03HaBambe PeryIaTyBe, IIMPET 1 Y)KeT ofHoca u3Mely yiaHoBa, Haum-
Ha Ha Koju he ce JoHeTa ofyIyKa Ofpa3uTH y OKBUPY CaMe OpraHusarje,
Kao U APYTUX KapaKTepPUCTUKA Koje je MOTpeOHO y3eTu y 0631p MpuImKoM
omryunBama. CrenujanmusoBaHa apbuTpaka MMa 06aBesy fla CBOjUM 4JIa-
HOBMMa 00e30eqy HajOpX1 M HAjKBa/MTETHUj) HA4YMH pelllaBama CIOPOBa.
MebhyTnm, mocTaB/pa ce IMTame Jja I je PEerylaTMBOM HallMOHATHEe CIIOPT-
CKe opraHmsanyje, y okBupy onpebhene rpane cnopra, Moryhe ycrocrasu-
T 06aBe3y Jia ce CBU CIIOPOBM KOji HacTaHy uaMeby uraHoBa Te criopTcke
opraHmsanyje, MOpajy IOBEepUTH Ha pellaBame CIeljalTn30BaHoj aponuTpa-
I KOja je yCIIOCTaB/beHa y OKBUPY CaMe CIIOPTCKe OopraHmsanuje. 3a pas-
MKy Of 3aKOHa O CHOPTY, KOHKpeTHa CIIOPTCKa OpraHmsanyja 6u Mopana
7la y)KMBa CTelleH ayToHoMMje Koju he joj omoryhmru ycrmocrapbame oBak-
Be oOaBese MeDy cBOjuM WIAHCTBOM, OJTHOCHO Jia Cé CBM CIIOPOBM MOPajy
HOBEPUTY Ha pellaBame CIelMjalN30BaHo0] CIIOPTCKO] apOUTpaXku Koja je
YCIIOCTaB/beHA y Ty CBPXY.

III Mopen npuctymna apouTpaku CHOPTCKUX OpPraHu3anyja
Y OHOCY Ha 3aKOH O CIOPTY

Kapa rosopumo o dynbanckom cnopry, PVIDA kao KpoBHA OpraHu-
3aIja Koja MpOIMKCYyje ImpaBa 1 o6aBe3e CBOjUX WIaHOBA y Wi. 57 1 58 cBor
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CTaTYTa ycrnocCTaB/ba HAOJIE)KHOCT AP6I/ITpa>KHOI‘ cyma 'y HOSaHI/I4 3a CBE€

criopoBe Koju HactaHy y okBupy OVIDA, obaBesyjyhu nctoBpemeno, y 4.
59, c1. 1 CraryTa, KOH}penepanyje, acouyjalyje WiaHUIe 1 JINTe, Ja MOpajy
npenosHaT Apourpaxkuu cyp y JlosaHn Kao He3aBMCHM CY[CKM ayTOPUTET
M fla MOpajy 00e30efUTy IOLITOBambe OfIyKa Koje OBaj apOUTpaKHM CYT
moHocu. Ha oBaj Haunn OVIDA obaBesyje cBoje WiaHOBe Ja CBe CIOPOBe
Koju cy MebyHapopHoOr KapakTepa IOBepe Ha pelllaBarmbe ApOUTPa)XKHOM
cyny y Jlosann. Kao xopak pmame, y 4. 59, ct. 2 OVI®A CraryTa, U3pUINTO
ce 3abpamyje obpahame pelOBHIM CY[OBUMA 3a pelllaBaibe CIIOPOBA, OCUM Y
CIy4ajeBMMa Kajja Cy MMIIEpaTMBHMM IIPONNCHMA KOHKPeTHe 3eM/be, CY[JOBI
UCK/bYYMBO HAJJIEKHM 33 pelllaBaibe MOjeIMHMX BPCTa CIIOpOBa.

Hannonanue ¢ypnbancke acounjanmje ¢y y Ckaay ca oppenbdama uil.
59, ct. 3 ®UMDA Craryra, y o6aBe3u Ha yHeCy y CBOje CTAaTyTe, OHOCHO
HpaBWIHKKe, ofpenbe kojuM he obaBesary cBOje WIaHOBe Ja CBe CIIOPO-
Be IIOBEpe Ha pelllaBaibe CIIOPTCKOM apOUTPa>KHOM CyQy, Koju Mopa OUTH
YCIIOCTaB/beH y OKBUPY KOHKpeTHe HallMOHalHe Qynbancke opraHusanuje,
y3 rapaHijujy HOIITOBama Hadela HE3aBUCHOCTU M HEIpUCTpacHOCTH. Vc-
TOBPEMEHO je HaMeTHyTa ¥ 3a0paHa pellaBama CIOPOBAa Ipel PefOBHUM
CYHOBUMa, Y3 NOIITOBabe OrpaHNYeHa Koja Cy YCIOCTaB/beHa MMIIepaTVB-
HJM IIPOIVICHMA KOHKpeTHe 3eM/be. OBaKBMM IPUCTYIOM U GOPMYIALNjOM
OVIDA xao KpoBHa opraHmsanyja ¢yadaJICcKor CHOpTa MHCUCTMpA Ha
JCIIOCTaB/batby TAKO3BAHMX 06aBE3HNX apOUTPaxka,” 063MPOM JIa Cy UIAHO-
BY HAaLMOHATHMX (Pyn6aICcKuX opraHusanmja IpyMMOpPaHNU a CBOje CIIOpoBe
pelIaBajy Ipes OBaKBOM apOUTPasKOM.

Cnepnehu nHopme OVIDA Cratyra, Pynbdancku caBes Cpbujeje yHeo y
w1, 82, ct. 3 ceor Craryra® onpenby ma cy ,Ceu unaroeu ®CC gyxnu ga
y ceoje cimaiiiyitie yipage ogpegby xojom he tpusHailiu HagnemHociti Apou-
wipancHoi cyga PCC. Dynbancku caBe3 Cpbuje je y obaBesu fa HOIITyje
UMIIepaTiBHe Ipomnuce MehyHapoiHe opranusanyje Kojoj npumnasa, a 3akoH
o cnopry Penry6muke Cp6buje y wi. 53, cT. 6 03BO/baBa OBAKBO IIOCTYIAE,
063upoM ja mponucyje aa , Ouuiiium akiom CAopIickol ygpyreroa He Mode
6utmiu tpouucana obase3Hocili apOuilipace, ocum YKOTUKO gpyiauuje Huje
ApOnUCAHO CUOPTUCKUM TPABUNUMA HAGNEHHOT MehyHAPOgHOT ciopiickol
casée3a“. 3aKOH O CIIOPTY, TeHEPATTHOM Ofpef00M, 103BO/baBa YCIIOCTAB/bAbEe
VICK/bY4MBe HAIJIOKHOCTM CIIeNMjal30BaHe CIIOPTCKe apOuUTpake y OKBUPY
HallMOHA/THOT TPAHCKOT CIIOPTCKOT CaBe3a, a IPETXOJHO YBOAM OTpaHNYeHha
001Ma CIIopoBa KOjii ce MOTY M3HETH IIpef, OBaKBy apOMTpaxy, IITO Hac

4 Court of Arbitration for sport (CAS). Buuie o tome Bup. Mupocnas Cesep, ,,Crioprcka
apourtpaxa’, IIpaso u tipuspega, 6p. 1-4/2004, 138-146.

5  Buz. Muogpar TpajkoBuh, Melhynapogro apbuitipaxcro ipaso, beorpaz, 2000, 109.
6  Craryr ®ynbanckor caBesa Cpbuje, Cr. suciti PCC ,,PYJBAJI, Ban. 6p. 18/17.
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NOHOBO Bpaha Ha muTame ONPABAHOCTY M CBPXE OBAKO YCIIOCTAB/bEHOT
pellema y 3aKOHY O CIOPTY.

VHTepecanTHa 6m 6WIa XUIIOTEeTMYKa CUTyaluja y Kojoj 6u ce, Ha
npumep, crnop usMehy uranosa ®ynbanckor casesa Cpbuje, BobOM CTpa-
HaKa HAacTOjao MOBEPUTHM Ha pelraBambe ApOuTpaskHoM cyny CIOpPTCKOT ca-
Be3a Cpouje. OBpie Tpeba umaTn y Buny aa je Craryrom Pynbanckor caBesa
Cpbuje ycrmoctap/beHa 06aBe3a 4YIaHOBAa OBe OpPTaHM3alyje Ja pellaBarbe
criopoBa nosepe Apb6utpaxnom cyny ®C Cpbuje, a ca mpyre cTpane, 3a-
KOH O CIIOPTY CyTepullle ja CTaTHU apOuTpakHu cyp npu ONMMMINjcKoM Ko-
mutery Cpbuje pelraBa CiopoBe Be3aHe 3a ONMMIIMjCKe CIIOPTOBE, Y KOjy
Tpymy croproBa crafia 1 ¢ypdai, a IIpaBMIHNK O CTaTHOM CIIOPTCKOM ap-
ourpaxHoM cyay npu Crnoprckom casedy Cpbuje y wi. 20, cT. 2 mpomncyje
la apOUTpaXXHM CYJ, HUje HajIeXKaH 3a apOUTPaXHO pelllaBame CIOpOBa y
ONMMMINjCKUM crioproBuMa. [IpeTmocraBuMo oBJie fa ce He pajy O CIOPY Y
Be3V pacKuja, IOHMIITEHhA VIV yTBphUBama HUIITABOCTU WM UCITYHemba
yrosopa mamely crmoprucTe, OGHOCHO CIIOPTCKOT CTpPy4lbaKa U CIIOPTCKe
opraHmusanyje, Kajja ce Moxke y CK/ajy ca 3aKOHOM YCIIOCTAaBUTY HaJJIEKHOCT
CTaJIHOT apOMTPAXKHOT Cyfia TIPY HALMOHA/THOM I'PAHCKOM CIIOPTCKOM CaBe-
3y. [lakste, c1o60ofiHa BOJ/ba CTPaHa Y MIOCTYIIKY je ABOCTPYKO MCK/bydeHa, 3a-
KOHOM 0 criopty, anu 1 CTaTyTOM CIIOPTCKe OpraHM3aluje YMji Cy WIaHOBU
CTpaHe y IIOCTYIIKY, T€ Ce Yje[lHO II0CTaB/ba U NMUTalbe MOryhHOCTH 1 OIpaB-
JAHOCTM OBAKBOT mpucTyma. CMaTpaMo Jja CIIOPTCKAa OpraHM3anuja MoXKe
fla MHCUCTMpa Ha obOaBesyu oOpahama apOUTPaKHOM CYAY YCIIOCTaB/beHOM
Yy OKBMpPY CBOje OpraHmusalnyje U 4ak TO YC/IOB/baBaTy 4YIAHCTBOM Y JATOj
OpraHusanMuju, JOK 3aKOH O CIIOPTY, ca Jpyre CTpaHe, He O6u Tpebanoma ce
6aBy 61710 KaKBMM YC/IOB/baBameM MoryhHocTu Bobema mocTymka mpern He-
KOM Of] CIIOPTCKMX apburpaxa. Tume ce He 6aBu HU 3aKOH 0 apbuTpaxku Pe-
ny6nuke Cp61je Ka0 OCHOBHU 3aKOH KOj¥ pery/ullle MUTabe YCIIOCTaB/baba
u dyHKHOHNUCama jemHe apbutpaxke.” Cama cTamHa ap6uTpaxka 61 Tpeba-
10 ma byme cmobopHa ja ypeny CBOjy YHYTpalllby OpraHM3alVjy Ha HAuMH
KOj¥ CMaTpa HajIe/I0TBOPHU)MM, Y3 YCIIOB Jla Ce He IOBpeJie OCHOBHA Hadesa
pama n QYHKIMOHMCAbA apOUTpaXke Koja Cy yCIocTaB/beHa MehyHapogHM
IpomucuMa M caMuM 3akOHOM o ap6burpaxnu. HanmonamHa croprcka
opraHmsanmja 13 KOHKpeTHe IpaHe CIIOpTa MOXKe Jla YC/IOBY MUTameM 4/IaH-
CTBa CBOje WIAHOBE fla IPUXBaTe HAJJIOKHOCT apOUTpaXke YCIOCTaB/beHe Y
OKBIUpY caMe opraHmsanyje, MehyTnm, He MO>ke X CIIpEYNTH fIa CBOj CIIOP
VI3HeCy Hpel PefOBHM CYJ WIN IIpef, HeKy Apyry apburpaxy. EBeHryamHe
CaHKIVje Koje CIIOPTCKa OpraHusalmja Moxe u3pehu mpema cBOjUM 4IaHO-
BuMa 300T HeIOIITOBama perynaruse u obpahama fpyroj apburpaxu cy
APYTo MuUTame, ami 0¥ caMa CIOPTCKAa OpraHM3alyja Mopaia fia HOIITYje
OJLTKY KOjy je JIOHe/a pyra apOuTpaska My pefloBHN CYI.

7 3akoH o apboutpaxu - 3A, Crymbenu inacnux PC, 6p. 46/2006.
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Ycren M3/05KeHOT, cMaTpaMo fja 3aKOH O CIOPTY He 61 Tpebaro ja ce
6aBu nuTameM Koju he ce ciopoBu BOAUTH IIpef; KOjOM CIIOPTCKOM apOuTpa-
XKOM. 3aKOH O CIIOpPTYy Tpeba Jja 03BOMYM OBAaKaB HAUMH pellaBama CIIOpPo-
Ba, a caMe apbuTpake he cBOjUM KBaIMTETOM ONpPABIATU CBOje IIOCTOjambe.
Apbutpaxka je 1Mo CB0jOj CYLITMHU 3aBUCHA Off BO/be CYKOO/beHMX CTpaHa
fla CBOj CIIOp M3HeCy IIpef >Ke/beHy apOUTpaxy. 3aKOHCKO YC/IOB/baBame I
oppehuBame apOouTpaxxHOr cyna Koju Tpebda fa 6yne HamIexKaH y fepuHuca-
HMM CJTy4ajeByMa CTBapa CUTYaljy CIMYHy NNUTamy yTBphuBama Hammex-
HOCTHU PeJOBHMX CyHOBa. 3aKOH O apOouTpaxm y 4. 6, cT. 1 u 2 npensuba
ma ,ApOUTpaXHO pelllaBame CIIOPOBA OpraHM3yje CTaTHa apOUTpa)KHa
MHCTUTYLMja, Y CKIa[y Ca CBOjUM IpaBWIMMA M OBMM 3aKOHOM, KaJa je TO
npensubeHo ciopasymoM crpaHaka. CranHe apOUTpaXKHe MHCTUTYIje MOTY
fa OCHYjy IpUBpefHe KOMope, IMpo¢ecHoHalHa M CTPYKOBHAa YAPYXema,
yApYy>kema rpahaHa y ckaagy ca BMXOBMM OCHUBAYKMM aKTOM M OBMM 3a-
KOHOM, aKO je TO y CaIJIaCHOCTH Ca HhUXOBOM jenarHoinhy.” Jlakre, muTarmbe
paja u pyHKIMOHNCaba CIOPTCKe apOuTpakeHe 6u Tpebaso fa 6yne mpen-
MeT pa3MaTpama 3aKOHa O CIIOPTY, Beh caMux CHOPTCKMX OpraHmsanyja.

IV CarnacHoct Ha aKTe CIOPTCKe apOuTpaxke

3aKoH O CIIOpTY je, Takobe, ycrocraBmo u ob6aBe3y mobmjama carmac-
HOCTM Off CTpaHe MMHICTapCTBa Ha OIIIITE aKTe CTa/He CIIOPTCKe apouTpa-
Xe KojuM ce ypebyjy HafleXXHOCTH, cacTaB ¥ OpraHM3alja, 3aTUM yC/IOBM
U HauyH n360pa U paspellena apourapa, apOUTPa>KHU TPOIIKOBU U ITOCTY-
MaK y CTBapMMa U3 HAISKHOCTM cTaiHe apbutpae.® Tlnrtame mobujarma
CaIJIaCHOCTM Ha aKTa KOjUM Ce YCIIOCTaB/ba CTaJlHa apOUTpaXka je CBaKaKo
nMTame Koje IpeBasyiIasy ayTOHOMNjy KOHKpeTHe OpraHmsalyje fia ycIo-
CTaBU CBOj CUCTEM pelllaBaba CIIOPOBa, a KOjy Mpou3niIa3n u3 3aKoHa o ap-
OuTpaku. 3aKOH O CIIOPTY, Ca jeflHe CTpaHe, He HaBOAM Jja /iU je TIOTpeOHO
HOONTY IIPETXOHY W/IM HAKHA/IHY CaIJIACHOCT Ha aKTa KOjUM Ce YCIOCTaB/ba
CTajIHa CIIOPTCKa apOUTpaka, JOK ca Jipyre CTpaHe, 3aKOH He YCIIOCTaB/ba
CaHKILMjy 3a CUTYaLlMjy Kajia CIIOPTCKa apOuTpaxka Huje JOOMIa CarlacCHOCT
MuHncTapcTBa Ha IIOMEHyTe akTe. VI3 Tor pasjora ce IocTaB/ba INTarbe
pasjiora 3a ycIocTaB/bambeM obaBese JoOMjarma CarlacCHOCTY Ha aKTe CIOPT-
CKe apOuTpaxke, Kajja HOpMa He npefiBuba jja /1 ce pajgy o IPETXOZHOj MIN
HAaKHAJHOj CAaIJlaCHOCTY, HUTYU KaKBa Ce CaHKIIMja MOXKE YCIIOCTAaBUTH YKO-
JINKO Ce CaIIaCHOCT YOIIITe He TpaXu. Tymadehy oBakBy HOPMY MOXXeMO
pehm ma carmacHocT MuHMCTapCcTBa CYIITMHCKY HUje HM HOTpeOHa, 0631-
POM J1a YKOIMKO Ce IOCTaBM INUTambe HEJOCTAaTKa CAITIACHOCTM MCTa MOXKe
OuTH HoOMjeHa ¥ HaKHATHO, a Y CUTYALMj! fla Ce CAarllaCHOCT HaKHAaJHO He

8 3C,un. 54,cr.5u7.
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nobuje, He MOXe Ce YCIIOCTaBUTM OMIO KaKBa CaHKIMja, 003MPOM Ja MCTa
HIje npenBubheHa.

MebyTrm,T0 HIje HU TONMKO OGUTHO KOMMKO je BaXKHO yKa3aTy Ha He-
HOTpeOHO 3aiupame 3aKOHa O CIIOPTY y 00/1acT OpraHusauuje u paja jegHe
CIIOPTCKe apOUTpaxe, a IpM MOCTOjamy 0b6aBe3e CHOPTCKMUX OpraHKu3anuja aa
IPWIMKOM OCHMBamba apOUTpaka MOIITYjy OCHOBHAaHaye/la Koja IIPOINCYje
3akoH o apburpaxu Penybmuke Cp6buje. 3akoH 0 apbuTpakm y 4iaHy 6,
craB 2. mpepBuba fja cTanHy apOUTpPaXKy MOTYy OCHOBATU IIPUBPEIHE KOMO-
pe, mpodecroHanHa U CTPYKOBHA YAPY>Kewa, yApy>Kewa rpabana y ckmagy
ca OCHMBAYKMM aKTOM M 3aKOHOM O apOMTpaKu ¥ aKo je TO y CKIajy ca
IBJMXOBOM JlefaTHoIIhy. 3aKoH O apb6uTpaku He IOMUIbe JoOujame OMIO
KaKBe CaIJIACHOCTM 3a OCHMBambe 1 paji jeffHe cTamHe apoutpaxe. He Moxe-
MO YaK Ha IIOMeHyTe ofipefibe 3aKOHa O CIIOPTY IJIefaTy Kao Ha CBOjeBPCHM
lex specijalis, 063upoM pa je oBaKaB IPUCTYI IPOTUBAH OCHOBHUM apOu-
TPa)XHUM Hadenuma. JJo6ujameM CarlacHOCTM Ha aKTe CTajlHe CIIOPTCKe ap-
ourpaxe oy crpaHe MuHucrapcTBa, He Moxe ce noctuhu 60/mu edexar of
KOHTPOJIe KOjy Bpllle CaM) WIAHOBY CIIOPTCKe OpraHM3alyje Koja je 0CHOBa-
J1a CIIOPTCKY apOUTpaXky U KOju MMajy Aaneko Behy MHTepec 3a cTBapameM
KBa/IMTETHOT apOUTPa’KHOT CyAa. Paj cTalmHOr apOUTpaXKHOr CyHa Haluo-
HaJTHe CIIOPTCKe OpraHM3anuje MoXKe OMTY M IpeaMeT MpeUCHUTUBamba Of
CTpaHe HaJJIO)KHUX OpraHa KpOBHE CIIOPTCKe OpraHysalyje, a MITO MOXe
MIMaTy Jjaneko Behe mocienyie yKOMMKO ce YCIIOCTAaBY fia IIOCTOjM MOBpefa
perynaruse. Ca ipyre cTpaHe, apOUTpa’kHa OfTyKa ce MOXKe ITOHMUIITAaBaTH
Ipey; PefOBHUM CYIOM Y CUTYallijaMa Koje TaKCaTMBHO Habpaja 3akoH o ap-
6urpaxu.’ Jlaxre, Beh je ycrocTaB/ben cuCTeM KOHTPOIE OJTyuMBatba jeTHe
apOuTpaxe, a CUCTEM KOHTPOJIe OCHUBAmWa U MOCTyNama CTalHe CIOPTCKe
apOuTpaxe, Kpo3 laBambe CaIJTaCHOCTY Ha OIIITH aKT, He yKasyje Ha CyIITH-
HY M CBPXY TaKBOT IIPOIINCA.

V CreneH ayToHOMMje CHOPTCKe apOuTpake u
AHTUIVNATUBHYU NPUCTYN 3aKOHA O CHOPTY

CrenyjanusoBaHe CIOPTCKe apOUTpake IO CBOjOj CYIITUHY U IIPK-
MAaJHOCTY CIIOPTCKOj OpraHM3alMjy pacHonaxy HpaBoM ¥ Moryhnomhy
Jla CBOM WIAHCTBY HaMeTHy 00aBe3y pelllaBama CIIOPOBa IIpefi KOHKpPeT-
HOM CIIOPTCKOM apOuTpakoM. TakaB IpUCTYI, IO HallleM MUIUbEHY, He
IpecTaB/ba yMambeme co6ofe 1360pa HauMHa pelllaBamba CIOpa HaCTaIor
nsMehy cyko6/beHNX cTpaHa, 003MpOM Jia je OBO INUTambe AMPEKTHO Be3aHO
3a WIAHCKY NIPUIIAJHOCT KOHKPETHO] CIIOPTCKOj opranmsanyju. Crobopa ms-
6opa je Taga MpUMapHO Be3aHa 3a TPEHYTaK y/lIacKa y WIAHCTBO M3 pasjiora

9 3A, ui. 58.
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IITO Ce NPUCTYIIOM CIIOPTCKOj OpraHM3alVji aKTUBMPAjy IpaBa u obaBese
KOja ce MOpajy IOLITOBATU M KOja Cy JeMHUCAHA PeTy/IaTUBOM U IPOIN-
CMMa KOHKpeTHe CIIOpTCKe opraHmsanuje. Hemomrosamwe perynatuse Bomu
CaHKIMjaMa KOje MOTY pe3y/ITMpaTy U MCK/bydermeM M3 4naHcTBa. OBakas
IPUCTYTI j€ jOUI Cafp KajHMju KaJja HAYMH pelllaBarba ClIOPOBa IPOU3NU/IA3Y U3
cTaTyTa KpoBHe MehyHaposHe opranusanuje, 0631poM Ja OU HeIOLITOBabe
UMIIepaTUBHE pery/laTiBe MOIJIO I0BECTU [0 MCK/byderba U3 YWIAHCTBA CaMe
HaI[MOHAJTHE CIIOPTCKe opraHu3anuje. OBy 06aBe3HOCT MOIITOBama Ofpesa-
6a craryra MehyHapopHe KpOBHe CIIOPTCKe OpraHM3alyje Ha Hal[IOHATHOM
HUBOY, Kao 1 [IOC/Iefinile KOje MOTY HAaCTaTy Y C/Iy4ajy HelloLITOBalba MICTUX,
IpOMNCao je M 3aKOH O CIHOPTY HO3BONMBIIN YCIOCTaB/bambe 00aBe3HOCTU
apburpasxe y 10j cutyaruju.'’

PykoBogmehnu ce moryhHomhy ycrocrappama 06aBe3HOCTH pelllaBarmba
cropoBa Meby cBojuM WIaHOBMMa CTaTHe CIIOPTCKe apOMUTpake Koje y CKiIa-
Iy ca 3aKOHOM O CHOPTY MOTy fiefioBaTi Ha Teputopuju Peny6muke Cpbuje
Ilo7aze y CBOjeBPCHYM KOH(QIMKT, 003MPOM JIa je MUTame YIAHCTBA CIIOPT-
CKMX OpraHm3salyja sHa4ajHo ucnpemnereHo. Ha npumep, @ynbancku caBes
Cpbuje je wian Omummumjckor komutera Cpb6uje, a uuju je wian u Crnopt-
cxu cases Cpbuje.!! ¥ . 43 Craryra Onmummmjckor komurera Cp6uje je
npensubero ga wianosu OKC npuxsarajy mpuMapHy 1 MICK/bYYMBY HaJlIeX-
HocT CranHe crioprcke Apourpake OKC, xao u fma ce cmarpa fma cy wia-
HOBU IIpuxBaTameM ofpen6u CraTyTa yjefHO M YTOBOPWIN HAJIeKHOCT
Cranne cnoprcke apourpaxe OKC. [lakie, nuTame ycnoBapaBama Bobemwa
CIIOpOBa MpeJ; KOHKPETHOM CIIOPTCKOM apOMTpPaKOM je BP/IO KOMIUIEKCHO
U 3HAaYajHO ykKasyje Ha moTpeOy omoryhaBama yCIOCTaB/bama ¥ JelOBaba
CIlelIMjan30BaHNX CIIOPTCKUX apbuTpaxka. 3aKOH O CIHOPTY je Y TOM CMIC-
Ty YHEO M3BECHO KOMIIPOMMCHO pelleme Kajja je ycrmocTtaBuo moryhHoct
fla HAIVIOHA/IHV I'PAHCKM CIIOPTCKYU CaBe3y MOTY OCHOBATU CBOje apOuTpa-
Ke 3a pelllaBambe CIIopoBa Koje 3akoH npomnucyje. Ha oBaj HauMH je yunmeH
KOpaK HaIIpell Y Pa3Bojy CXBaTama OJJHOCA CIIOPTa M CIOPTCKe apOuTpaxe
U TIOJIaKO Ce CTBapa IyT Ka yCIOCTaB/bamy Oe3ycnoBHe MoryhHocTu papa
CIlelIMjann30BaHNX CHOPTCKMUX apOuTpaxa.

YcnocTaB/bambe 00aBe3HOCT pelllaBarba CIIOPOBa Y OKBUPY CIIOPTCKE
apbuTpake OCHOBaHe Of CTpaHe KOHKpeTHe CIIOPTCKe OpraHu3alyje, Ipo-
U3WIAasy U3 LIMPOKOT CIEKTpa morpeba Koje ce MaHU(ECTyjy U YKIamajy
IPUIMKOM pelllaBaiba CIIOpa HacTajlor y okBupy crnoprta. OBfe je, Iipe cBe-
ra, BaXKHO yKa3aTy Ha KOMIIJIEKCHOCT CBAKOT IIOjeJIHOT Cy4aja KOju ce pe-
IIaBa Ipef apOuTpa>koM, 063MpoM Jia je y MOojefMHNM CUTYyaljijaMa Hy>KHO

10 3G, um. 53, cT. 6.

11 Bup: http://www.oks.org.rs/olimpijski-komitet-srbije/organizacija/clanovi-olimpijskog-komi
teta-srbije/.
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pasymery ¥ MOryhHOCT yTuIjaja Koju JOHeTa OfTyKa MOXKe MMaTU Ha CaMo
TakMudeme. To mopasymeBa, He CaMO II03HaBambe IIO3UTYBHOIPABHUX IIPO-
IIICa U CIIOPTCKE pery/laTuBe KOHKPETHOT CIIOpTa, Beh u pasora u cylmruHe
ycIocTaB/baba MOjeINHNX CIIOPTCKUX HOpMM. PelraBame crioposa y crop-
Ty, Kao ILITO je HAIIOMEHYTO, HMje MCK/bY4YMBO BE3aHO 3a HEIOCPENHM OfI-
HOC CyKOO/beHNX cTpaHa, Beh Tpeba pasymeTy Jja Taj OGZHOC IPOU3NIA3U U3
IIe/IOKYIIHE CIIOPTCKE pery/aTuBe Koja CafipyKMHCKU U IIPUMAPHO Pery/uiIe
TaKMIuewe. Y Mpo¢ecuoHaTHOM CIOPTY, IPUMapHM LIWb 3alITUTE je 3a-
IITUTA TAKMUYeha Koja MIPOM3NIA3Y 13 3alITUTe KOHKPETHUX OfHOCA KPO3
meduHuUCambe ITpaBa 1 00aBe3a y4ecHNKa y ciopTy. [lakjie, KOHIIENT 3alITUTe
je MHOTO IIVPM Of je[lHOT YVCTOI YTOBOPHOT OJHOCA, jep ce MaHudecTyje
KpO3 aKTMBHOCTM JajleKO IIVper Kpyra ydyecHuka. To He 3HauM Jja je OCHOB
3allITUTe TAaKMMYehe Ha LITETy CTPaHa y IOCTYIKY, Beh ce camo ykasyje na
je mpucTyn apbuTpake IPUIMKOM OfTy4MBama KOMIUIEKCHUU M3 Pasyo-
ra IITO je MOTpeOHO caryeiaTy [aeKo LIMPY CIMKY OfHOCA Y KOHKPETHOM
CIIOPTY M HOCTIefyIIe KOje MOTY YTUIIAT Ha Apyre y4eCHUKe U IpU CBEMY
TOME JJOHETY 3aKOHUTY OIIYKY. Y TOM CMUCITY, apOUTpa’kHa OJJIyKa je Ipe-
Ie/leHTHOT KapaKTepa, a CIOKEeHOCT OflTy4MBalba je Ja/eKo cafipyKajHiuja of
IPOCTOT MPUCTYIa KOHKPeTHOM cropy. HeonxopHocT pasymMeBama 0OBaKBOT
HauMHa M IPUCTYIA, HY)XXHA je Y CIelMjan30BaHoj apOUTpaxiu, 0631upomM
fla je TO jefVIHM HauMH UCIyHeHha OCHOBHOI IV/ba OBaKBe apOMTpaxe —
yHanpehuBame perymatuse Kpo3 pellaBame CIOPOBa U CMamberme CIOPOBa
KpOo3 eflyKanujy 4iaHcTBa. Ha oBaj HauMH ce mpeBasuiasy KOHLENT paja
OIIITUX apOuTpaxa, 063MpoM fa CIelMjao30BaHa CIIOPTCKa apOUTpaka
HY>KHO JMa BMIIIE ,,CTyXa“ 3a pelllaBarbe CIIOPOBAa Y OKBUPY CBOT CIopra. Y
TOM CMICITY, IUTakbe YCIOB/baBalba apOUTPAXKHOT pelllaBarba CIIOpoBa MOpa
uhu y npasuy 6mpker jomMera paja, 063MpoM Jia Ha TOM HUBOY M CaHKLuje
300r HEINOIITOBamba perylaTMBe O INTay MUCK/bY4IMBE HAJIKHOCTU
CIIOPTCKUX apOuTpa’ka MO>Ke OUTHU [eTOTBOPHIMja.

VI XuTHOCT mocTynama Kao OUTHU eIeMeHT paja
cnoprcke apéurpaxe

[TocTynak mpep crenmjajm3oBaHOM CIIOPTCKOM apOMTpa>koM je Xu-
TaH. Bpeme je cacTaBHM J[ie0 CIOpTa M ILErOB K/bYYHM eleMeHT. VI3 mep-
crieKTyBe Kay6a, HemoryhHoCT popMmuparma ebeHor TMMa Koju he Hacrty-
IaTy Ha TaKMMYEHY, IPefiCTaB/ba MIOTEHIMja/IHO BeMKM IpobieM 3a KiIyo,
003MpOM J1a TO MOXKe AMPEKTHO YTULIATM Ha KOHKYPEHTHOCT KIy6a TOKOM
cesoHe. HemoryhHocT aHra>koBama >Ke/beHOI Urpada 3060T IOCTYIIKa KOju
ce BOAM, CTBapa IOTpely 3a KaJIKy/lIuCameM, CEeKyHZApHUM OIIMjaMa U
cn1. IlocMaTpaHo M3 mepcleKTMBe UIpada, CUTYyallyja je joIl C/IOXKeHUja, jep
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HeMOTyhHOCT TpeHMpama JUPEKTHO je Be3aHa 3a HalpefoBame urpada. Ilo-
pen Tora, Kapujepa Urpada je pelaTUBHO Kpartka. [y6/berbe [paroueHor Bpe-
MeHa 360T Bohemwa HyroTpajHOr IMOCTYIKa MOXe JJOBECTHU HO NPUBPEMEHOT
yHa/bema ca ,CIleHe , a yC/Ief IOCTOjalba OTPOMHE KOHKYpeHIuje, TyO/beme
U3 BUJOKpPyTa 3aHTEPECOBAHMX KTyOOBa, MOXKe 3HAYNUTY U paHMjU 3aBplile-
TaK Kapujepe.

HaBepieHe kapaKTepUCTMKe Cy CaMO [ieO IOTEHIMjaJHUX Ipobiema
KOj¥ MOTY HAacTaTy IPWIMKOM BoDhema CIiopoBa IIpef; peflOBHUM CyHOBMMa,
amu u mpey 6MI0 KOjOM APYroM apOMTpa)koM Koja HMje ClielMjann3oBaHa
3a KOHKpeTaH crnopT. Ilopen perynaTuse, o3HaBame CYIITMHCKUX OFHOCA,
KapaKTepUCTMKA ¥ OKOJMHOCTM, jaKO jeé BaKHO IPWIMKOM pelllaBama CIIO-
poOBa y KOHKPETHOM CIOpTy. TuMe ce fonmpuHOCK Op>KeM U cafip)KajHUjeM
npucrymny. Ilpen cyfoBuMa NOCTYIIIM MOTY TpajaTi U IO HEKOJIMKO TOMHA.
Jlo mpaBocHa>KHOCTM ofTyKe Kiny6 he cBakako M3TyOuTN MHTepecoBame 3a
urpada, a urpady he nporehn gparouexo speme. Mehyrum, To je camo jeo
npob6reMa y IOITIefly pelllaBarba CIIOpoBa Ipef pefOBHUM CyfoBuMa. Peos-
HJ CY[OBY M30CTaB/bajy U3 BUIOKPYTa CIOPTCKY CrennpuIHOCT 360T Koje
MOX/Ia KOHKPEeTHa HOpMa MO3UTUBHOT IIpaBa 3axTeBa MOAYIALMjy y LUbY
pasyMeBama IoTpebe 3a ApyrauujuM peuiemeM. Y TOM KOHTEKCTY, pasjm-
YUTOCT IPUCTYNA MOXKe OUTY eCEHIVja/THO BaXKHA 3a JOHOIICHe OJJIyKe,
a Jla ce IIpu TOME, HU Y jefHOj BapyujaHTM, He MOCTYIa CYIPOTHO jaBHOM
HOpeTKy M MMIIepaTMBHUM IIpONMCUMMA 3eM/be Y IuTamwy. PemoBHu cypo-
BU VMIMajy aKlLleHaT Ha pelllaBalby KOHKPeTHOT cIopa, rybehm m3 Bupa mo-
ciepuiie Koje he ofyryka MMaTy MM MOXKe MIMAaTy Y OJHOCY Ha TaKMUYeHe.
[Tonexap mocnmefniie MOTy OMTM OTpOMHe, caMO 3060T HeOCTaTKa XUTHOT
HOCTyNama 0e3 yl1axewa y Apyre CIenu(puIHOCTI IPUINKOM OTydVBaba.
Ha npumep, cyncka oyka JOHETa HAaKOH TPY WIM YeTUPU TOfUHE, KOjoM
ce yTBphyje fa je Kiyb ImMOCTyIao MPOTMBHO YCIIOCTAB/bEHO] PETy/IaTUBU U
Ia je TAKMIYele HepeTylIapHo, AMPEKTHO MOXe JOBECTH 10 IOHMIITEHA Iie-
JIOKYITHOT TaKMIYeHa KOje je 3aBPLIEHO TPU MM YeTHPU TOAMHE paHUje, a
MIOCTaB/ba Ce U MUTambe YCIIOCTaB/bakba CIIOPTCKUX CAaHKIIMjA IIpeMa TOM KIIy-
0y 3a HapefHa TaKMUUYema y KOjUM je y4eCTBOBAO HAKOH CIIOPHOT C/Tyd4aja.
Jlakne, IUTame perynapHOCTY ¥ HapeJHUX TAKMUYAPCKUX CE30HA Ce IMpeK-
THO JIOBOJY y IIUTaMbe, a TMMe Ce yTU4e Ha aHTKOBambe U IJTACMaH KIyboBa
KOjy HICY MM/l HUKAKBe B€3€ Ca HapyllaBameM TaKMMYapCKOT MHTepeca
U ca IPOTUBIIPaBHNUM IOCTyNameM. 1o He 3Ha4YM Jla peJOBHU CyJ HUje Tpe-
6aio fa JoHece TaKBy OJUTYKY, Beh je akIleHaT Ha TOMe Jla peOBHM IPYUCTYII
CyZloBa IOCTYIIKY, KaO U JBOCTEIIEHOCT OflTy4MBarba, MOXKe IPOy3pOKOBATH
HecarJlefi¥Be ITOCeuIle HeKOMKO TOfiMHa HaKOH jorabaja xoju je moBeo 1o
MOCTYIIKA.

CrenyjanmsoBaHa CIOPTCKa apOUTpaxa, ca Apyre CTpaHe, UMa AajIeKo
Behy ofroBOpHOCT PMINKOM IOCTymnama. [InTame XUTHOT pellaBama CIO-
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pa, Y3 KOHaYHO OfiTy4YuBarbe Beh y MpBOM CTelleHy, 3Hauy Aa mocTymajyhn
apburap mojeguHal, OFHOCHO apbutpakHo Behe, Hema Taj Komdop aa My
APYTOCTEIleHN CYf, KOHTpoJuile Ofl1ykKy. Ilopen Tora, HmpuCTyI CBakoM
CIy4ajy U3 IepCleKTUBe IOLITOBaba jaBHOT IIOPETKA, a/lvl ¥ 3a PA3JIMKY Of
PEIOBHUX CYyHOBa, NPVMApPHOT CarjlefiaBama CIIOPTCKe CHelMPUYIHOCT U
pasjora ycIocTaB/bamba KOHKpeTHe CIIOPTCKe HOpMe, KOja [Ie/IoM MOXKe Hy-
AUTK [pyraduja pellerma U MPUCTYI Of HocTojehnx mosutuBHMX Ipomuca,
CaIp>KMHCKI MOXKe IIPaBUTH PasuKy usMeby omnyka ZOHeTHX IIpef; pefoB-
HMM CYJOBVMA M OJJIyKa KOje JJOHOCK CIlellMja30BaHa CIIOPTCKa apouTpa-
xa. Ko cioprcke apburpake Koja HacTOju ja M3rpagm cucteM koju he 6utn
yBa)kaBaH KOJ] WIAHOBA Y3 ayTOPUTET Y OfIy4rBamy Koju he mpukasaru He-
IPUKOCHOBEHO II03HaBabe PEryIaTBe, Opef] YHyTpalllibe OpraHusanuje, u
apOUTpU KOju YMHe TaKBy apOUTPaKy MOpajy OUTU NuIa Off BEMKOT ayTo-
pureta n Kpepubmmmrera. Ca jegHe cTpaHe, MOPaMO TOBOPUTY O BUCOKUM
MOpa/HUM HadveIynMa, a ca Apyre CTpaHe, O [O3HABaWkY IIO3UTUBHOT 3aKO-
HOJJABCTBA U CIIOPTCKE pery/laTuBe y3 HOTPeOHO MCKYCTBO Y IOCTYMAbY.
Y 3em/paMa Koje HeMajy BeMUKY TPagulMjy pelllaBama CIIOpOBa Ipen ap-
OUTpa>koM, IpeoB/lajjaBa IOTPEIIHO CXBaTame Aa je u3abpaHyu apburap
3alpaBO 3aCTYIHMK CTpaHe Koja ra je mpeaioximia. TakaB KOHLENT MOpa
6uty npesasubes, jep je morpean, a cama apouTpaxa je ta koja he csojum
IPUCTYIIOM M IOCTYIambeM yKa3aTl fla ce CBaKy apOuTap Koju ce Hamasu Ha
nucTy apburapa, Ty Hamasu ca pasjaorom. V36op apbutpa He cMe 6uTH U3-
BpIIEH y3 O4YeKMBame IPUCTPACHOT MOCTYIaka, Beh yIpaBo cynpoTHO, U3-
abpanu ap6burap Tpeba fa 6yme rapaHT 3aKOHUTOT pelllaBama criopa. Vz6op
apOuTpa 3aBMUCK Off HETOBOT 3Hama I UCKyCcTBa. OTPOMHY y/IOTy Y TOMe MMa
camMa apbuTpaxka, OFHOCHO OpraH KOHKPETHOT caBe3a Koju 6upa apburpe.
CBOjeBpCHU HPUCTYI CeleKUMju U M30OPYBPCHUX CTpy4Uaka 3a apburpe
HY)KHO MOpa OUTK MOTIIYHO 06jeKTuBaH, 003MPOM [ia Crienyjann3oBaHe ap-
OuTpaske 00MYHO HeMajy BEIMKY JIMCTY apOuTapa, Te JMIia Koja ce Hajase Ha
JIUCTU MOPajy ONpaBAaTH YKasaHO HoBepeme. [InTarme yKa3aHOT IOBepera
U CTaB/bakba Ha JINCTy apOuTapa Mopa OuTH ABOCMepHO. Benuka je gact 3a
apbutpa ma Oyme CTaB/beH Ha JIUCTY CTaJHMX apOUTapa, aaM je U Belmka
YacT 3a HalMOHAJIHY CIIOPTCKY OpTraHM3alyjy ja KOHKPETHO JIMIle IpUXBa-
TU TIPeIoT 3a MMeHoBame. CTalHa Clelyjann3oBaHa CIIOpTcKa apouTpaxa
je apbuTpaka Koja Mopa OIIpaBJaT! CBOje IOCTOjame, Ipe CBera IITO TO-
BOPUMO O 00aBe3HOM pellaBamy croposa usMely wiaHoBa apburpaxe y3
UICK/byderbe 6110 Koje Ipyre apOuTpake ¥ PefOBHUX CY[OBa 3a pelllaBarmbe
cropoBa Koju Mory HacTati. OBMM ce IIMTame ayTopuTeTa 1 Kpeanbnmre-
Ta OBaKBe apOUTpake CTaB/ba HAa HajBUIINM MOTyhy HUBO. YC/Iel OIMMCaHMX
pasjiora, CIelMjaan30BaHa CIOPTCKA apOUTpaXka He pelllaBa CaMo CIIOPOBe
usMeby wiaHOBa crmopTcke opraHusanuje, Beh Kpos Ipakcy u HOCTyIame
CBOjMM KOHCTPYKTMBHUM CyTeCTHjaMa M CapajjibOM ca HOPMAaTUBHUM Opra-
HJMMa KOHKPETHOI' CIIOPTCKOT caBe3a, oMoryhaBa ycaBpluaBame CIIOPTCKUX
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HOPMM KPO3 yodaBame IPOCTOpa 3a M060/bIIamke MM ycaraallaBame ca pe-
Ty/IaTMBOM KpOBHE OpTaHu3alMje y Mepy y Kojoj je To moryhe m3BpmmTu
360r MMIIepaTVBHNX IPOMICa KOHKPETHE 3eM/be.

VII 3akpyvax

PasymeBame OCHOBHUX IIpMHIMIIA pajia ¥ (YHKIMOHNCAbA CIIelja-
NM30BaHe CIIOPTCKe apOUTpaXke, Ka0 U KOHIIENT 3aIUTUTe HOPMAaTUBE KOH-
KPETHOT CIIOpPTa, KOju ce MaHM(decTyje Kpo3 pellaBame CIIOpoBa Y OKBUPY
YIAHCTBA y CaMoj CIIOPTCKOj OpraHM3alMji P KOjoj Jenyje KOHKpeTHa ap-
OuTpaxka, HY>KHO yKasyje Ha HOTpeOy 3a yCIIOCTaB/balbeM OBAKBOT HauMHa
pelaBama croposa. CrerjannsoBaHa CIIOPTCKa apOUTpaXka je KOMIIAKTHA 1
npenonpehena ga 6p3o u edexTHO Henyje. IlpenHocTN pafa crenyjannsoBaHe
cropTcke apburpaxe cy 6pojHe. Ty cBakako Tpe6a IMOMEHYTM XUTHOCT Y
HOCTYTIambY, 3aTUM pasyMeBame CIelndIIHOCTI OHOCA, TI03HABAbE PEery-
JaTVBe, Kao U IIpeIo3HaBame U youaBame HeOCTATaKa y PerylTaTuBy Koju
ce MOry mo6o/blIaTy Ha HAuMH INOTHYHMjer M CBeOOyXBaTHMUjer IIPABHOT
npucryna. CrenyjanmsoBaHa CHOPTCKa apOMTpaXka IpeficTaB/ba IOTpedy
MOJIEpHOT CIIOPTa, 063MpPOM fla yTUYe Ha pasBOj CBECTH O HY)XHO] IOBe3a-
HOCTM CIOPTa U IIpaBa, Koju He PYHKIVIOHNIIY OfBOjeHOo Beh y XxapMOHMju.
YcnocTaBbameM CIELUjalN30BaHNX CIOPTCKUX apOUTpaXka 3a pasimdmre
CIIOpTOBE He JIOBOAIM C€ Y MUTabe ONpPaBJaHOCT MOCTOjaba OIMIITUX CTal-
HMX apOUTpaXka, KOju CBOjOM perylaTMBoM Ipensubajy pemraBame crioposa
KOju TIpOM3N/Ia3e U3 PasIMuNTUX cnoproBa. Ca jefHe CTpaHe, HallMIOHATHE
CIIOPTCKE OpraHM3alyje MOTy IPUMOpPaTH CBOje YIaHOBE Jla CBE CIOPOBE
pellaBajy MICK/bY4YMBO IIpefl CIIeLMjaTi30BaHOM apOUTPaXKOM, alu, ca py-
re CTpaHe, OBaKaB IIPUCTYII Hehe ocyjeTuTy paji OMIITUX CIIOPTCKUX apoum-
Tpaxka, 003MpPOM Jja Cy CIIelMjaln3oBaHe CIOPTCKe apOUTpake YIIaBHOM
KapaKTepUCTUYHE 3a HajMAaCOBHMje CIOpTOBe HmomyT ¢ynbdana, Kourapke u
eBeHTya/THO pykoMeTa. Ty je M perynaTuBa KapaKTepUCTIUYHa, Te je IoTpeba
3a YCKO CTPYYHUM IIPUCTYTIOM 3aCTyI/beHMja.

Vcto Tako, 3akoH o cnopty Tpeba ga omoryhm y myHoj Mepu ayTo-
HOMMjy pajia M IIOCTyNama CHOPTCKMX apOMTpaxka, KaKO OIIITUX TaKO
U cnenujanusoBaHux. Mopa uM omoryhuTy fa cBOjUM pajfioM U IIPUCTY-
IIOM OIIPaB/iajy CBOje IOCTOjambe, Kao U /la CTEKHY IIOBEpPEmE y KBaIUTET
moHeTux omnyka. Cyacka KOHTpo/la Koja ce MaHM(ecTyje Kpo3 IOCTy-
IaK IOHMINTAaBalba apOUTPAKHMX OIJIYKA je MOBO/bAH IapaHT IOLITOBAbA
jaBHOT TIOpeTKa jefiHe 3eM/be Off CTpaHe jefHe CIIOPTCKe, anyu U OMI0 Koje
mpyre apburpaxe. Tpeba umaty y BUAY fa Wb CIlelMjaTM30BaHe CIIOPT-
CKe apOuUTpaxke HMje caMO pellaBambe, Beh 1 cMameme 6poja crIopoBa, ITO
ce BpeMeHOM IIOCTIDKe KpO3 JOHeTe KBA/JMTeTHEe OIyKe M ycar/lallaBambe
perynaruBe KOHKPeTHOT CIOPTa. 3aKOH O CIIOPTY CBaKaKo Jia je MMao CIIy-
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Xa KOJI YCIIOCTaB/balka HOPMM KojuMa ce omoryhaBa ycmocrapbame U
CHeNMjaTN30BaHNX CIIOPTCKUX apOMTpaXka M cajia je MOTPebHO Taj MyT OT-
BOpUTH Yy TIpaBIy jour Behe mbepanmsanuje n omoryhaBama caMuM CIiopT-
CKMM OpraHmusalyjama fia ce 1360pe 3a CBOje MeCTO Y CBETY KBaJTUTETHMX 1
ayTOPUTAaTMBHMX apOUTpaxa.

Miroslav SEVER, PhD

Attorney at law

President of the Court of Arbitration of the Football association of
Serbia

SPECIALIZED SPORTS ARBITRATION FROM THE
PERSPECTIVE OF THE LAW IN SPORT

Summary

Specialized sports arbitration, as a model of a dispute resolving body,
is specialized for resolving the cases that come from the particular sport. The
working concept of such specialized arbitration is related to the relations within
the sports organization that governs and organizes the specific sport on the na-
tional level. Serbian Law on Sports prescribes the possibility of founding such
arbitration, but, at the same time, it limits the type of disputes that specialized
sports arbitration can deal with. Such approach of the Law on Sport is very
specific because, in the essence, the Law on Sport should not deal with this is-
sue, nor to minimize the autonomy of one specialized sports arbitration. On the
other hand, the membership of the particular sports organizations in the gen-
eral sports organizations, establishes the necessity of a dispute resolving before
the general sports arbitrations. Due to that, the Law on Sport, through its pro-
visions, tried to support the foundations and work of the specialized sports or-
ganizations. The existence of the specialized sports arbitrations is partially con-
ditioned on demands of the international sports organizations that very often
insist on foundation of such specialized arbitration on the national level within
the particular sports organizations. Following this concept, a quality system of
the sports disputes resolving is slowly being established. It surely contributes to
the more comprehensive approach and work of the sports arbitrations, and thus
to the more comprehensive regulations.

Key words: specialized sports arbitration, sports specificity, autonomy of
the will.
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Bnagumup MAPEHOBI'h, agBokar

Huxona KIIVICKA, agBokat

ITPEHOC MOPAJIHUX ITPABA YTOBOPOM IITPEMA
OIJPEINBAMA 3AKOHA O AYTOPCKOM "
CPOJJHUM IIPABVIMA PC

Pesnme

Mopanna tipasa aymiopa u gamwe usas3usajy KoHwposepse mehy iupasHu-
uuma Koju ce 6ase uHitieneKilyanHom céojurom. Vaxo cy tipegmeisi peiynucaroa
eeh ckopo ciiotiuHy ioguHa, He TOCHOjU YjegHa1ueHO cXxeallidre 08UX Tipasa,
iie u iopeg 6pojHUxX MehYHAPOGHUX JOKYMEHATA, 0F 3eMbe Jo 3eMbe 6apupa
U wUx08 6poj, KA0 U 06UM UCKLYUUBUX 0671auihierva Koja ayiiop moxce ga
épuiu. 3axon o ayiopckom u cpogHum tpasuma Peiiyonuxe Cpbuje osaxso
ciuare He HojegHocitiasmyje. Haume, uaxo imiaj ipoiiuc cagpicu uspuquiily
ogpegby ga ce mopanua ipasa He Moiy UpeHOCUTHU YI080pOMm, HojeguHe ogpeg-
6e 3aKoHa UpoUUCyjy yipaso Wakas upeHoc.

Kmyune peuu: ayiniopcko iipaso, mopanta iipasa, ayiopcku yiosop, yiosop
0 HapyybuHu ayiopckol gena.

I YBop

3aKOH O ayTOPCKOM M CPOJHUM IIpaBUMa — 3ACII! uspwuuto mpo-
HICyje OrpaHMYeH Opoj MCK/by4uMBMX OBlamhema, fenehm ux Ha Mopai-

1 3aKkoH 0 ayTOpcKMM 1 cpopuuM npasuma — 3ACIL, Crymbenu inacnux PC, 6p. 104/2009,
99/2011, 119/2012 u 29/2016 - opnyka YC.
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Ha 1 uMoBMHCKa (w1. 14-40). Ayropu he y HapegHUM pemoBMMa IIOCBe-
TUTU TaXBY MOpanHMM InpaBuMa. CafpXMHa IOjeAMHAYHUX MOPATHMX
opnamhema Hehe 6uty noce6Ho obpabhmsana, Beh he Texxumre oBor pazma
OUTM Ha BVXOBOM IIPEHOCY ITyTeM YroBOpa.

IT MopanHa nnpaBa Kpo3 UCTOPHjY U peleBaHTHE jypPUCAUKIINje

[mo6anHo r1egaHo, Nofena Ha MOpalHa ¥ MMOBMHCKA IIpaBa Ayro Huje
6una ommre npuxsaheHa.

@paHIycKy 1 HeMadKy NMPAaBHULM Cy HajBUIIe TPYAA MOCBETUIN IU-
Tamy MopanHuX opnamhera ayTopa.” Y ®paHIlyckoj Cy oBa MpaBa MocTasa
U Jle0 3aKOHOJABHMX pellera of 1957. anm cy u npe Tora yBakaBaHa Kpos3
npakcy cyzosa.’ Ca Jipyre CTpaHe, 3eM/be aHITIOCAKCOHCKOT MPABHOT IPO-
CTOpa 10 TIpe Hap JielleHuja HICY HU NO3HaBajle MOpaJ/iHa IIpaBa Kao TaKBa.
IIpumepa papu, Benuka bpuranmja yBoaym MopanaHa IpaBa y HallMIOHATHO
3aKoHOJaBCTBO 1988. romuue?, a Cjemumene Amepuuke [Ip>kaBe cy npero-
3Ha/le MOpa/IHA TIpaBa TOMHY /laHa KacHuje — 1989. roxmne.’

bpoj npusnatux MopanHMX IpaBa Bapupa Of 3€M/b€ IO 3€MJbe, a
HajMambU 3ajeJHMYKY MMeHMIAL] je IOCTaB/beH M3MeHaMa bepHcke KOHBeH-
[/je O 3alITUTH KIbVDKEBHMX M YMETHUYKMX Jena 13 1928. rom/me6 (y maem
TEeKCTY: ,bepHcka kouBenuuja“). Hamme, bepHcka KoHBeHnMja wianoM 6bis
IPOINCYje fa ayTOpY MMajy IIPaBo Jja IBUXO0BO MMe Oyzie Ha3HAYeHO Ha JIeIy,
Kao U IIpaBO Ha 3alUTUTy MHTETPUTETA Jefa.

Criopa3yM 0 TPrOBMHCKMM aCIIeKTMMA IIpaBa MHTE/IEKTyaTHe CBOjUHE
(y mamem Ttekcry: ,I'PUIIC*) us 2008. ropuue’ obaBesyje wiaHMIe na
npuMenyjy bepHCKy KOHBeHIN)y, M TO HeHe CYIUTHMHCKe ofpenbe, amn y3

2 Strauss William, ,The Moral Right of the Author®, The American Journal of Comparative
Law, Volume 4, Issue 4, 1 October 1955, 506-538; https://doi.org/10.2307/838072, 115

S. William, ctp. 141

4 Tanya Aplin, Jennifer Davis, Intellectual Property Law, Text, Cases, and Materials, First
Edition, Oxford Univerity Press, 2009, 136.

5  MupocnaB Muneruh, ,IIpucryname Cjenumwennx Amepnuknx JIp>xaBa BepHckoj KoH-
BEHIMjI O 3aLUTUTH KIbIDKEBHUX VM YMETHUUKMX fena’, [laiienininu inacuuk, 6p. 2 u 3,
beorpapn, 1994, 251 u 593.

6  Cpbuja (CPP Jyrocnmasuja) je OBy KOHBEHIHMjy, 3ajelHO Ca HEKOMKO peBM3Nja, PATH-
¢duxoBama 1975. ropune 3akoHOM O parudukauuju bBepHcke KOHBeHLUje O 3aIUTUTH
KIBVDKEBHMX M YMETHUYKUX jena, Crnyxoenu nuciti COPJ, 6p. 14/75 u Cnyxbenu nucii
COPJ - MehyHnapogru yiosopu, 6p. 4/86 — ypenoda.

7  Cpbuja Huje WiaHNUIIA OBOT CIIOpa3yMa, ajiii je pe/ieBaHTaH y cMMCITy npuMeHe Cropa-
3yMa 0 cTabwmmsauuju u npuppyxusamy nsMehy EBpONCKMX 3ajefHNIIA M HUXOBUX
Ip>KaBa WIAHNUIA, ca jefHe cTpaHe, u Peny6muke Cpbuje, ca mpyre crpane (Crysmbenu
inacnux PC - Mehynapogrnu yiosopu, 6p. 83/2008) 1 To onpen6bu Anekca VIIL.
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M3PUYNTO VICK/bY4MBambe 06aBe3HOCTI IIpUMeHe Offpefi0u Koje ce ofHoce Ha
MopaiHa npasa.b OBo je u pasymmuso jep je TPUIIC joHeT Moy oKpusbeM
CBeTcKe TProBMHCKe OpraHusanuje, Te je akljeHaT 010 Ha eKOHOMCKMM
acIeKTVMa IIpaBa MHTeIeKTya/THe CBOjUHe, a He Ha MOPaTHVM.

Y cBakoM cmy4ajy, y 3em/baMa KOHTMHEHTA/THE IpaBHE TpajuIuje
6poj Tux npasa Bapupa (y ®@pannyckoj ux nma nert (5): [IpaBo objase, mpaBo
IATePHUTETA, IPABO 3ALITUTE MHTETPUTETA JIefIa, IPABO Ha MOB/IavYerhe Jerna,
IIpaBO Ha 3aIUTUTY YacTy U penyTtauuje; y LIpHOj Topu® n XplavaTcxoj10 YeTU-
pu(4): IIpaBo mpse o6jaBe, IpaBoO MaTepHUTETA, IPABO Ha IOLITOBambE fie/ia
U TIPaBO INIOK3jamba).

IIT HempeHocuBOCT MOpaTHNX IpaBa inter vivos

Crpyka ce #eTa/bHO 6aBWIa YIOPESHMM IO3UTUBHO-IIPABHUM pellle-
UM 11 yOO/IMYeH je CTaB [ja y 3eM/baMa KOHTVHEHTA/IHe IIpaBHe Tpajuiiyje
IIOCTOj! OIIIITe IPABIJIO Jia Ce ayTOp He MOXke ofpehn MopamHMX IpaBa, Kao
¥ Ia Cy OHa HeNpeHOCHUBa IOCIOBMMa Mehy xuBuma. Y cKmafy ca HaBeeH!M,
3aKOHY IIPOINCYjy OpojHa OorpaHmuera y IOMIEAY Cafp>KiHe yroBOpa Koju
ce Tudy ayTopckux mpasa.'! Mebytim, u3 mpakce GppaHITyCKUX M HeMauKuX
CyOBa MOXKe Ce 3aK/by4MTH fia HaBeeHO IPaBIIO HUje arcoayTHo. Hanme,
Mory ce u3Byhnu creneha npasuia Koja uMajy ,,)KMBOTHUjU“ KapakKTep:

- AyTopu ce He Mory ofpehu mpaBa marepHuUTeTa U IpaBa Ha 3aIITH-
Ty MHTErpUTETa O€1a 'y LENOCTHU;

— bmanko ozpuriame ox paBa, Koje je JaTo pro futuro, HYje U3BPIINBO;

- YKO/MMKoO ce ayTop ofpuye CBOjUX MOPAJIHUX IIpaBa, TAKBO OJPU-
I1ame, YOIIIITEHO ITIeJAHO, MOXKe OUTH ITPAaBHO Ba/baHO, YKOIMKO je
jacHO fepMHMCAHO ¥ YKONMKO Ce OJJHOCY Ha CUTYaluje Koje ce MOTy

IpeNBUeTH yHanpey.'?

Y Bemuxkoj bpuranmju, npeHoc Huje Moryh, amm je 03BO/bEHO OfpU-
IIambe Off MOPA/HMX IpaBa y MUCaHOj GOPMMU.

T. Aplin, J. Davis, 50.

3akoH o ayTopckoM M cpopHuM npasuma Lpue Tope, Caymbenu nuci LT, 6p. 37/11 n
53/16.

10 Zakon o autorskom pravu i srodnim pravima Republike Hrvatske, Narodne Novine
Republike Hrvatske, br. 167/03, 79/07, 80/11, 125/11, 141/13, 127/14, 62/17.

11 Cyrill P. Rigamonti, ,,Deconstructing Moral Rights®, Harvard International Law Journal,
47, (2006), 361- 362.

12 C. P. Rigamonti, 377-378.
13 T. Aplin, J. Davis, 144-145.
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AyTopu n y HameM pernony ckpehy naxmwy ma onpenbe koje ypehyjy
MoOpajHa IpaBa He Tpeba CTpUKTHO Tymaumtu. Ilpumepa papgu, mpod.
Mapkosuh HaBoaM fa je jenuHo aytop osnaitheH fa 06jaBu cBoje feno, anu
Iofiaje ,HapaBHO, ayTOp je oBnaurheH 1 fa JO3BOMU APYTOM ML Aa 06jaBy
weroso eno”.'* Tlopen Tora, mpod. Becaposuh HaBomu ma je HeoryhusocT
MOpaJIHUX IpaBa obenexje Koje Hy>KHO IIPOM3/Iasy U3 YMIbeHNIe [a je MO-
paJIHO IPaBO BE3aHO 3a JIMYHOCT ayTOpa M fia je IeroB OCHOBHM 3ajlaTak
- 3aITUTa ayTopoBe nuyHoCTU. Mehytum, npod. becaposuh moce6HO mc-
TIYe [ja IPOINCK Y HeKMM C/TydajeBMMa II0CTaB/bajy OIPaHNYeba Y MOTIEY
BpllIema MOPAJHUX OB/lalherma, Ha IpUMep KOJ ay TOPCKUX fie/ia HaCTalInx
Yy PagHOM OHOCY WM KO yCTylama IpaBa Ha mpuaarohaBame jena, Mako
M3PUYNUTO IPOKIAMYjy HEOTYHMBOCT MOpalHMUX IpaBa WM TO UMIUIALNATE
TIPOM3/Ia3N U3 CajipsKaja 3aKOHCKMX ofpenom. '

IV IIpenoc mopamnux onamhema ayropa npema
3aKkoHogaBcTBY Penryonuke Cpouje

Ilopepn xpaTKor mperiefa peulema y IpyruM 3eM/baMa U Y TeOpUju, y
labeM TeKCTy hemo msBpumTy aHamu3y peneBaHTHMX ofpen6ou 3ACII. Osaj
3aKOH II03Haje IeT MOPATHNX OBjIamherma ayTopa 1 TO Cy:

— IlpaBo marepuutera (wian 14);

— IIpaBo Ha HasHa4yewe uMeHa (WiaH 15);

ITpaBo o6jaBpuBama (wiaH 16);

IIpaBo Ha 3amITUTy MHTerpuUTeTa fiena (wiaH 17); u

[IpaBo Ha CympoOTCTaB/balbe HENOCTOJHOM MCKopuinhaBamwy Hena
(uman 18).

Hame, 3ACII oppen6om wraHa 60 M3pM4MTO MpOMNKCYje: ,,MopanHa
IpaBa ayTopa He MOry ce mpeHocuTy yrosopoM.“. Ilomto je oBa oppenbda
U3Pa3UTO KPATKa, je3NYKMM TyMademeM Ce JI071asy ;O HeCIIOPHOT 3aK/byyKa
7la je 1 ancomyTHa.

Ca gmpyre cTpaHe, y Jja/beM TEKCTy yKasyjeMo Ha ofpenbe MCTOT 3a-
KOHa, Koje OBM ayTopy npumehyjy kao ofcTynama of mpaBuia 13 4iaHa 60.

14 Cno6oman Mapkosuh, Ayiiopcko iipaso u cpogHa ipasa, Cnyxbenu rmacHuk, beorpan,
1999, 174.

15 Becna Bbecaposuh, Hniienexitiyanta céojuna: VIngyciipujcka cé0juna u ayiwopcko ipa-
60, IIpaBHu dakynrter YHusepsuteta y beorpany, 2005, 290.
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1. AyTopcku yrosop

Ynanom 67 3ACII, perynmcaHo je fa ce ayTOPCKMM YTOBOPOM ayTOp-
CKa IIpaBa yCTYIajy WM y LeJIVHY IIpeHoce, Te ce WIAHOM 68 Hajja/be Ipe-
usupa:

»Y CYMIBJ O CaIpKVMHU ¥ 0OMMY IIpaBa Koje ce YCTYIIa, OffHO-
CHO IIPEHOCH ayTOPCKMM YTOBOPOM CMaTpa Ce Jia je YCTYIUbEHO, OJHO-
CHO IIPEHECEHO Malbe IpaBa.

JlosBonma 3a o6jaB/bMBame Jema, 3a Oemexeme fiea Ha HOcCay
3BYKa M/IV CTIMKE U JJO3BOJIA 3 eMUTOBAIbE JIela MOPajy OUTY M3pUdn-
TO YTOBOpEHe, aKo ofipefibaMa OBOT 3aKOHa HMje ApyKuuje oapeheno.

Ycryname, OZHOCHO IpeHOC ofpeheHoOr mpaBa Ha MCKOPWMII-
haBame jiea He ofpasyMeBa ¥ yCTyIambe, OfJHOCHO IIPEHOC IIpaBa Ha
ayTOPCKY HaKHafly y C/lydajeBMMa McKopuirhaBama ayTOPCKOT fiela
II0 OCHOBY 3aKOHCKe JIMIIEHIIE.

Ycryname, OfHOCHO TIpeHoC ofpeheHor mpapa Ha yckopuinha-
Bame Jiefla IOApasyMeBa UM faBaibe [JO3BOJIE 3a OHE M3MEHE Ha Jely
KOje Cy TeXHWYKM HEMMHOBHe WIM yoOudajeHe 3a Taj HAUMH UCKO-
punrhaBama fema.”

Opnpen6om wrana 16 3ACII koja mponcyje fa ,,ayTOp MMa UCK/BYIMBO
IpaBo jja 06jaBy CBOje A0 1 [ja Ofpefy Ha4MH Ha Koje he ce oHO o6jaBuTu®
Tymaunmo fa ayTop MO>Ke OJIY4UTH Jja caM 00jaBM JIeIo WIN He, Y 1a MOXe
oppenuTy fa i he ra 06jaBUTM Ha jaBHOM CKYIly YCMEHO, IIMICAHUM IIyTeM,
y eJIeKTPOHCKOj (popMu Wi Ha HeKu Apyry HauMH. VI3 oBe oppenbe ce HU He
Hacnyhyje ma cy msyserny moryhm.

Ca gpyre cTpaHe, 13 nuTupaHor Tekcra yiaHa 68 3ACII ce Buan na je
U3PUYNTA CarlacHOCT (fo3Bosa) TpeheM muiy 3a o6jaBprBame fena Moryha
" JJ03BO/bEHA, Kao 1 JIa 3alITUTA MHTETPUTETA fle/la Huje aniconyTHa. Hanme,
U3 caMe IpMpOJe ay TOPCKOT YTOBOpa IMIPOUCTIYE U A4 je 4eCTO IpaKTUIHuje
fa cTULanai mpasa caM o6jaBu jgeno. Ilpumepa papm, y Hajsehem 6pojy
CIy4ajeBa y IIpakcy HOJIA3N 10 TOTa fa ayTop TeKCTa IlecMe, YTOBOPOM Ile-
Bavy /14 JO3BONMY fia 06jaBu mecMy Kojy he msopmtu. Hema pasyora mpa-
TUTU KPYyTO HPaBWIO Ja ayTOp Mopa IPBO NMPUCTYymuUTH 06jaBy, Ha Aa ce
TeK OHJa MO>Ke BPIIUTY IIpeHoC yroBopoM. Ca fipyre cTpaHe, HU IpaBHULIN
KOju TOCeOHO Barajy MHTepece YTOBOPHMX CTpaHa, He MOTY IPUTOBOPUTHU
la ce OBMIM HapylIaBa JMYHOCT ayTOpa, WK fia je moBpeheHo Hayemo mpo-
nopuyoHanHoctu. Vimajyhn y Bupny HaBemeHy ¢opMynanujy, ayTopu OBOT
paja cy cTaBa Jja OBJie HeMa IIpeHOca MOPAJIHOT IIpaBa, Beh ma ayTop Bpum
opnamheme koje My je 3ACII craBuo Ha pacronarame. Y CBaKOM CIIy4ajy
cMaTpaMmo fia je ofpen6a TakBe NMpUpOfe MOTpeOHA /Ayl JIAKIIET IPAaBHOT
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npometa. Mebhytum, 6e3 063upa Ha TO fja MM ce paj O MPEHOCY MOpal-
HOT IIpaBa yrOBOPOM, WK Bpliemy opyainhera, ga 6u ce ogpenda uiana 68
3ACII npuMmeHnIa, HOTpeOHO je M3BPLIMTU TyMadere, a IPUMeHA CBAKOT
TyMadema JOfIaTHO YCIIOpaBa IIpaBHU IPOMeT.

CnunyaH cIy4aj je M ca 3aIUTUTOM MHTETPUTETA JeNa, ITie jeé 3aKOHO-
JaBall MPENo3Hao Jla Ceé ayTOPCKO Je/I0 MOXKe KOPUCTUTH Y BUIOBMMA KOjU
ce YHaIlpefJ, He MOTy HM IpegBULETH, T€ pelaTMBMU3Yje KPYTO IMpPaBUIIO U3
yiaHoBa 17 u 60. OBUM je 3aIUTUTa MHTETPUTETA fiela YIIOK06/beHa CBAKO-
HEBHOM XXIBOTY, 63 yrpokaBama MHTepeca ayTopa.

2. YroBop o HapyyOMHU ayTOPCKOT fiena

Ynanom 95 3ACII npomnycaHo je yroBOpoM O HapyLIOMHY ayTOPCKOT
Iema ayTop ce obaBesyje /la 32 Hapy4molLa U3paay ayTOPCKO HeI0 M Ipefa
MY IpUMepaK VICTOL.

Hapyumnan nMa npaBo fia 06jaBy fieo U ia CTaBM y IIPOMeET IIpuMe-
PaK fiefla KOju MY je ayTop IIpefiao, a ayTop 3afprKaBa OCTala ayTopcKa Ipa-
Ba, aKO YTOBOPOM O HapyLOMHM Huje ApyKumje ofpeheno. Y oBoM ciyudajy,
3a Pas/IMKY Off ayTOPCKOT yTOBOPA, CMaTPaMo Jia I0NIasy 10 MpeHoca MOpasl-
HOT IIpaBa.

AKo je Ha OCHOBY yroBOpa O HapylLIOMHM ayTOPCKOT fiefia n3paheH pa-
YyHApCKY IIPOrpaM, Hapy4mIall CTu4de CBa Ipapa ucKopuinhaBama padyHap-
CKOT IIPOTpaMa, ako YTOBOPOM HIje ApyKuuje oppebheno.

/13 HaBeieHux opefaba omet mpousnase ABa Moryha msyseTka y of-
HOCY Ha cTporo Ipasuyio u3 4aaHa 60 3ACIIL.

Hanme, oBuM yrosopom je moryhe mpeHetu mpaBo Ha 06jaBy fena,
IITO je OIPaBJAHO CaMOM YMILEHUIIOM JIa je JIeJI0 I CTBOPEHO TeK HAKOH, U
IOBOJIOM, HapyIOMHE HapyYNoLa.

Hanomumemo fia je y caydajy padyHapcKUX IIporpamMa IpoMMCcaHo fia
Hapy4miIal cTude ,,cBa IMpasa uckopuurhaBama“. [TocTasspa ce muTame aa 1
TO TIOKPMBA U ,HEJOCTOjHO McKopumrhapame fiena (y KOM CIydajy Cy ayTo-
py npyxeHe rapaniuje n3 wiaHa 18 3ACII-a). Y mpakcy, TakBe cutyanumje
HMCY HesamucauBe. [Ipumepa pajgy, Moryhe je ga mporpaMepy IMpuCTaHy Ha
u3pajly ApYyLITBEHe Mpexe 3a pasMeHy ¢ororpaduja KkyhHnx /pybumana, a
fla Hapy4mialn Ty miat$popMy KacHMje KOPUCTU 3a pasMeHy ¢ororpaduja
ca sapaheHux noppydja. OmnpaBHaHO je OYeKMBATU Jja Ce€ ayTOPU MOTY
ycrnpoTuBUTH OBakBoM Kopuinhemwy miardopme. Kako ce pagm o nsyserky
cMarpaMo Aa 6u ra Tpeb6aso TyMauMTH YCKO, Te Jja CMHTarMa ,CBa IIpaBa
uckopuimrhaBama“ He aHy/IMpa MOpaiHa opjamherma ayTopa Jja ce yCIpoTHu-
BY HEJOCTOjHOM KOpUIIhemwy HberoBor fena.
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3. PagHu omHOC

UYnan 95 3ACII nmpomnucyje peXXuMm 3a Iefa HacTaaa y pagHOM Ofi-
Hocy. Hamme, ako je ayTop CTBOpMO [€7I0 TOKOM Tpajarba PajiHOr OfIHO-
ca m3BpiaBajyhu cBoje pamHe ob6aBese, mociopasal je opnautheH fa To
meno 06jaBM M HOCWIAL, je MCK/bYYMBUX VIMOBMHCKMX IIpaBa Ha HEroBO
nckopumhapame y OKBMPY CBOje IIPUBPEIHE [eNaTHOCTI Y POKY Off TIeT To-
IMHA Off 3aBpLIETKa fle/la, aKO OMNIUTYM aKTOM WM YTOBOPOM O pajly Huje
IpyKuuje oxpeheHo.

Kaxo je mpaBHa mpupopa pagHOT OFHOCA, IIpe CBera yrOBOPHOT Ka-
pakTepa (y3 M3y3eTKe Y jaBHOM CEKTOPY), 3aCHMBAmbeM PaJHOI OJHOCA 3a-
HOC/IeHN npuctaje u Ha oBy ofpendy 3ACII, camuM TUM YyroBOpOM O pajy
laje GIAHKO CaIJTACHOCT IOC/TIONABILY 3a 00jaB/bMBabe CBUX IETOBUX Jera
KOja Cy HacTasa y Be3) ca HeroBoM pajHoM obasesoM. Creau ma wiaH 95
3ACII mpexBuba, jour jeman usyserak of ctpore oxpende uraHa 60, a y Besu
ca opyamrhemeM u3 4iaHa 16.

4. IIpo6nemn y npakcu

Cmarpamo fia oBako ¢opmynucana oppenda wiana 60 3ACII n Bpno
CaBeCHe YNMTaolle MOXe JIOBeCT! Y 3a0JTyAy, ¥ HaBeCTH MX fia ce 3ajpyKe caMo
Ha 0BOj Ofipefi0M Kao pe/ieBaHTHO] U allCOTYTHOj, @ 1 IIPY/IMKOM yIIO3HABabha
ca octaymm oapenbama 3ACII usyserke ako u npesuzie. AyTopu He JOBOZE
y INTambe BaKewe NPeTIOCTaBKe ignorantia iuris nocet, MmehyTum, cMatpajy
fa M3 IPAaKTUYHUX pasjnora Tpeba u3BpmUTU M3MeHe koje he moseharn
IpaBHY CUTYPHOCT.

Hamnme, n3s nckycrpa ayTopa, y IperoBopuma 4ecTo J0/Iasy 10 HeCIo-
pasyma 6am 36or ogpenbe n3 wiana 60 3ACII. Hecyrnacune ce jaBmajy y
CMTyallMjaMa Kaja ce jefHa yrOBOpHa CTpaHa oOpaTy ayTopy ca IpeoroM
TeKCTa YyroBOpa y KojeM CTOjy Ja CTULIAJIALl IIpaBa Ha jeny ctude, usmebhy
ocTasor, 1 opanrheme f1a 06jaBu ayTOPCKO Jie0. YKOIMKO ayTOp HUje YI03-
Hat ca cBuM oppenbdama 3ACII o meraspa, OH je 4eCTO 3aOpMHYT [ja /N je
TakBa ofpenbda o o6jaByM AMPEKTHO IPOTMBHA 3aKOHy. TakBe HemoyMmulie
3aXTeBajy [OflaTHAa TyMayerba M aHTa)KOBalbe NPAaBHUX CaBETHMKA, IITO CBE
U3MCKYje I0faTHO BpeMe 1 HOBall.

Ca mpyre cTpaHe, 4aK U KaJja ayTOp aHI'aXyje CTPY4YHY IIPaBHY IIOMOR,
y Ipakcu ce fielllaBa fja 1 Taja gobe mo sabyne. Hamume, yak u mpaBHUIM
KOj¥I Cy IPOLIM OIIITe IIPaBHO 0Opa3oBame HeMajy MpUINKe fia ce CyCpeT-
HY ca OBUM TuUTambuma. ®

16 Y Kmbu3M Koja IpefCcTaB/ba JIUTEPATYPy 3a IPUIpeMy McImTa U3 IIpaBa MHTeneKTya-
He cBojuHe Ha IIpaBHOM ¢akynrery YB croju ,Jenuno je ayTop opmamhen fa o6jaBu
CBOje [0, OffH. [ia 3a6paHM CBAaKOM [pyroM o6jaB/buBame CBOT Aena.” Vsyseru HucCy
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V 3akmpyvak

3aKOHM KOjy PErymuury oBy OOTacT MeWaHU Cy HEKONMKO MyTa y
HoCTIembUX JielieHnja (YKbydyjyhy u [oHOIIehe HOBYUX 3aKOHA, a/li KOji Cy
YBEK 3a OCHOBY MIMa/Ii IIPETXOJHY Bep3ujy 3akoHa). [Ipunnkom nsmeHa mo-
IO je ¥ 0 HeKO/MKO HeKoH3ucTeHuuja. [Ipumepa papn, on Bep3uje 3akoHa
0 ayTOPCKUM U CPOIHUM IIpaBMMa U3 1998.'7, Beh y uraHy 2 ce npumehyje
HefloC/IeIHOCT TeKcTa. Hanme, y ToM 4nany cy exempli causa HaBefieHe BpCTe
ayTOPCKUX Jie/Ia, ajli ce ped ,,CKMIfa“ CIOMMUIbe Ha /iBa MecTa (WIaH 2, CTaB 2,
Tauke 6 1 9). Mako ce pajiy 0 MpomycTy Koju He yTude Ha IPaBHY CUTYpPHOCT,
CMaTpaMo Ja je MOpao OMTM VICIIPaB/beH jeJHUM Off YeTUPU HOBEIMpParba
KOja Cy ycnenuaa HaKOH TOra.

Tema oBor papa je 6mma HemocnemHoct 3ACII y mormeny mpeHoca
MopanHux npasa. OBaj NIPONNC CafipXKu M3PUUUTY Ofpendy fa MopaaHa
opnamhema ayTopa Huje Moryhe mpeHocutu yroBopom. Ca apyre crpa-
He, CCTEMCKVMM TyMadeleM OCTAIMX OfpefOU MCTOT 3aKOHA HOJIasy ce [0
3aK/by4Ka Jja Cy OBaKBM IIPEHOCH MIaK MOryhy, a ia y c/1y4ajy pagHOT OffHO-
ca nocroju MoryhHocT 4ak u 67maHko opnamhema 3a cBa 6ygyha gena (koja
Cy y Be3nu ca pagHoM o6aBe3om). CMaTpaMo fia 611 ce IperusnpameM Ofipes-
6e wrana 60 3ACII-a MoITe OTKJIOHUTM HefOyMMIe KOje HAacTajy y Ipak-
CH, a KOje yHOCe IIpaBHY HECUTYPHOCT U TYIME YCIIOpaBajy IPaBHU IIPOMET.
[IpunukoM peBusuje 3aKOHa IMpeIaKeMO Ipelu3upambe HaBeJeHOT YIaHa Y
cnenehem mpasiy: ,MopanHa mpaBa ayTopa He MOTY Ce IPEeHOCUTH YTOBO-
POM, OCMM Y 3aKOHOM IipefBuhennM crydajesuma.“ CMaTpaMo fa 61 oBOM
M3MEHOM OWIe OTK/IOmeHe HajOUTHMje HelOyMuIie y IPAaKCIL.

TIOMEHYTH, LITO je X PasyM/bUBO jep ce CTY/leHTMA IIPUKa3yjy caMO HajBaXKHMj! acIlekK-
TY NIOjefTHNX MHCTUTYTA. Buute o Tome: Crobopan Mapkosuh, Qyiuan ITonosuh, Ilpa-
80 unilienexitiyante céojure, IlpasHu dakynrer YHuBepsurera y beorpany, 2013, 57.

17 Cnyxbenu nucii CPJ, 6p. 24/98.
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Vladimir MARENOVIC, Attorney at Law

Nikola KLISKA, Attorney at Law

CONTRACTUAL TRANSFER OF MORAL RIGHTS
UNDER THE SERBIAN COPYRIGHT ACT

Summary

Amongst the legal professionals dealing with the intellectual property,
moral rights are still considered to be controversial,. Even though they have
been regulated for almost a hundred years now, there is no unified approach.
Various international legal documents exist, but from country to country, num-
ber of moral rights varies, as well the scope of exclusive rights which author
could exercise. The Act on Copyright and Related Rights of the Republic of Ser-
bia does not simplify the situation. Even though this piece of legislation does
prescribe ban on transfer of moral rights by contract, some provisions of the
same act envisage exceptions to such rule (i.e. allow such transfers).

Key words: copyright, moral rights, copyright agreement, agreement on
order of a work of art.
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Munowu BYKOTTh
acucrent IIpaBHor ¢akyntera YHuBepsurera y beorpagy

HACITEBUBAIBE ITPENY3ERA

Pesume

Osaj pag je ioceehen tpasHum tpobremuma Koju ce jasmajy y éesu ca
Hacnehuearem tipegyseha 3601 cykoba usmehy Havena HacnegHoi Upasa u Ha-
uena KOMUAHUjCKOT ipasa. Ananusa obyxeaitia Hacnehusarve ipeqgy3emiHuKa u
Hacnehuearwe ygena y upuspegHum gpyuiiieuma. Aymop uctiuiiyje moiyhuocis
Hacnehusara y 3a6ucHociliu og tipasHol obnuxa tpegyseha. Ocoberociiu He-
kux dpasnux gopmu ipegyseha gosoge y nuiiiare moiyhHociti HacnegHoupas-
He cykuecuje. Paxiliuuky KOHWUHYUIeT, MehyThum, moxe ce OCieapuiiu
iyiiiem yi080pHOT lipasa, He3aéucHo 0g Hacnehusarea. Ayiiop ucitiuve 3Haudj
pasnukosara HAcTegHOUpAsHE CyKuecuje, KAO YHUBep3anHe cyKuecuje Koja
HACTHY A 10 CaMOM 3aKOHY, 0g gpyiux HauuHa Cliuyara ionoxaja ipegyseii-
HUKA 0GHOCHO YIdHA UpuspegHoi gpyuiiiisa.

Kmwyune peuu: nacnehusare, iipuspegro gpywiiiéo, ipegyseiliHuk, ipegy-
3ehe, opitiauko gpywiiieo, cyKuecuja.

I YBom

BpeMeHcka orpaHMYeHOCT 4OBEKOBOI OBO3€MasbCKOT JKMBOTA 3axTe-
Ba OJ] CBAKOT IIPABHOT CUCTeMa Jia pelliy IpaBHY Cy[OMHY IpaBa 1 obaBse-
3a HaKOH CMPT! BUXOBOr THTynapa. CpICKO IpaBo pellaBa OBaj MpobieM
IPONMCYBabeM OIIITUX IpaBuIa HacehuBama, koja Bake 3a CBa IMOBMHCKA
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npaBa u o6aBese u cBe ocrasuorie.” C 063MPOM Ha MHOIITBO PASTUYNTUX
npaBa U o6aBesa, Ha JIMYHE OJ/IMKE OCTaBW/IAL[A U PasHOBPCHOCT IPABHUX
OJIHOCA y KOj/IMa Cy Ce HaJla3Wun, MoxKe ce pehn na cy mpasuia Hacnehuama
BeoMa jeffHocTaBHa. CBa Hac/lefjuBa IIpaBa 1 0OaBe3e OCTaBMOLA IIpeiase Ha
IberoBe HACIe[HNKe KAo jeHa HeIofe/beHa Lie/IMHA — 3a0CTABIITHHA, IPU
JyeMy ce CKyIl HacllefHMKa Takohe mocMaTpa Kao jefHa Iie/IMHa — HacleJHNY-
Ka 3ajepHuIa(yHMBep3anHa cykiecuja). [lo oBor mpenmacka /{0asu 1o CUIn
3aKOHA y 4acy ocraBmodeBe cMpTu (ipso iure macmehusame).? Tlomoxaj Ha-
CTIefIHMKA OJIMKYyje Ce HeNOCPeJHMM CTUIambeM Iliefle 3a0CTaBUITHMHE WIN
ylena y 1enoj 3aocTaBmTHHI. [IocMaTpaHO Kao Cy6jeKTMBHO TIpaBo, mpa-
BO Ha HacnehuBame HacTaje, BpLIM Ce M IIpecTaje y 4dacy nenaumje.4 Ono
je TIpaBoO CTama Koje ce UCLPIUbYje Y CTUI[aby 3a0CTaBIITHHE, y IMPENacKy
HaC/IelUBYX IIpaBa 1 obaBe3a ca OCTaBMOL|A HA HAC/IeJHUKA.” JeAMHCTBO U
cBeoOyXBaTHOCT HaclehuBama je ornyHa nocneAnIa cBpxe HacaeHOT Ipa-
Ba. HecTaHak jefgHOr mpaBHOr Cy0jeKTa cTBapa HEM3BECHOCT Y CBUM IIpaB-
HIM OJHOCUMa Y KOjuMa ce OH Hasnasno. OCHOBHM 3aJjaTaK HaC/e[HOT IpaBa
jecTe Jja Ty HEM3BECHOCT IITO jeAHOCTABHUje YKIOHM TaKo IITo he oppenntu
KOMe IpaBa 1 06aBe3e OCTAaBUOLIA IPUIIAZIAjy.

Omnurta mpaBu/a HaClIeTHOT IIpaBa Baxke U 3a HacnehuBame npenyseha.
MebyTtum, ycren cykoba Hadela HaclIe[HOT IIpaBa M Hadyela KOMITAHMjCKOT
npaBa, HacnehuBame npenyseha orBapa 6pojHa mpaBHa IUTama 3a Koja y
OIIITYM IPaBU/IMMa HaC/IeHOT ITpaBa He HanmasuMo ofrosope. Koju Hacnen-
HUK VMMa IPaBoO [ja HAaCTaByU NPEeAYy3eTHUYKY HeNaTHOCT II0f, Ha3MBOM KOju
je KopucTuo ocTapuaan? ¥ Kojoj Mepu Hac/le[HUK Ipefy3eTHUKA OfiroBapa
3a o0aBese U3 ITOCTIOBHUX OJHOCA aKO HACTaBU C 00aB/babeM [eMaTHOCTU?
KakBo mmpaBHO JIejcTBO 1Ma YyroBOpHa ofpenda O HacTaB/balby OPTAKIyKa C
HacJIefIHMIIMMA TIpeMMHYJIOr opTaka? Moyke 1M1 caHac/lefHNYKA 3ajefHNUIIA
CTYINUTHU Ha MECTO IIPEMMHYJIOT opTaka? Moske 11 OirOBOPHOCT HAC/IETHMKA
KOjU je CTYIMO Ha MeCTO IIPEMUHYJIOT OpTaka fia 6yxe orpanndeHa? Ha koju
Ha4yMH CaHACTIe[HUIIM BpIlle ITpaBa [0 OCHOBY yfieNla y APYIITBY C OTpaHMye-
HOM oAroBopHoIhy, OJTHOCHO IO OCHOBY akiuja? OBaj pag MMa 3a IWb fa
pasMOTpM HaBefleHa INUTama, Tj. A UCINUTA OHOC u3Mehy ImpaBwia Hac/en-
HOT ITpaBa M MPpaBM/Ia KOMIIAHUjCKOT ¥ TIPey3eTHMYKOTL TIpaBa y KOHTEKCTY

1 O HavenMMa Hac/efHOTr mpaBa BUA. yMecTo cBux: Jejan b. Bypbesuh, Mnucmuinyyuje
HacnegHol ipasa, beorpan, 2015, 28-39.

2 3akoH o Hacnebuawy - 30H, Cnywobenu inacnux PC, 6p. 46/95, 101/2003 - opayka
YCPC u 6/2015, 4. 212.

Borislav T. Blagojevi¢, Oliver B. Anti¢, Nasledno pravo u Jugoslaviji, Beograd, 1986, 5-6.

4 Vladimir V. Vodineli¢, Gradansko pravo: Uvod u gradansko pravo i Opsti deo gradanskog
prava, Beograd, 2012, 266-268.

5 V. V. Vodinelié, 266-268.
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HacnehuBama npenyseha. Mako ce pagu o BeoMa BaKHOj TeMM, OHA je [0
cajia IPMBYKJIa MaXKkby Majior 6poja ayTopa.®

Nspas ,,mpenysehe” He yX1Ba CTaTyC TEXHMYKOT TEPMIUHA y CPICKOM
npaBy. TuM u3pa3oM KOJIOKBMjaIHO ce O3HAaYaBa OpraHy3alyja Koja obas/ba
HpUBpefHY fenaTHOCT. [IpennsHuje peyeHo, TeMa OBOT paja je HacnehnuBame
npeny3eTHuUKa U HacnehuBamwe yhena y mpuBpegHuM apyurrBuma. byayhnm
fa Tpemy3eTHUMK o00aB/ba IPUBPEIHY MAEMATHOCT Kao (U3NYKO JINIle,
HaclehuBame IpeyseTHNKaA je HeNpelM3aH M3pa3 3a CUTyalujy Koja 6u
ce IpaBWIHMje MOITIA OIMCATV Kao HACTaB/barbe METaTHOCTY IPeMUHYIIOT
Ipefy3eTHUKA Off CTpaHe HberoBOr HaclefHuKa. MebyTum, kako 6u ce oBe
IpaBHe AMCTUHKIWje, Y LMbY jefHOCTaBHUje M3pa)kaBarmba, OCTAaBUIE IO
cTpaHu, npuxsaheH je KonokBujaHM n3pas HacrehuBamwe npexyseha.

Hacnehusame mpenyseha y mpsom pegy 3aBucu of mpasHe ¢op-
Me npenyseha. IIpo6memn koju ce jaBpajy y ciydajy CMpPTH Ipefy3eTHUKa
OUTHO Cy pas/JIMYUTH Off IINTama KOja ce OTBapajy IPWIMKOM Haclnehupama
y#ena y NpUBpefHVUM JpPYWITMBMA. 3aTUM, Kaja Cy y IUTamy MpUBpefHa
ApPYLITBa, BelMKa je pasnuka usMmeby HacnebuBamwa ynenma y T3B. ApyIITBU-
Ma JIMLa U YAeIa Y T3B. ApYyIITBMMa KanuTana. HadenHo pedeno, moryhHoct
HacnehuBamwa yfiena y mpuBpeHOM JPYIITBY 3aBUCH Off 3Ha4aja TMIHUX OCO-
OMHa IEroBUX WIAHOBA U Of IBUXOBE OTOBOPHOCTM 3a obOaBe3e NPYyLITBA.
IIITo je MMYHYM OFZHOC YIAHOBA JPYLITBA Makbe U3PaXKeH, TO je HacnehuBame
yhena jeqHOCTaBHUje.

OBaj paj je mofe/beH npeMa npaBHUM obmunyMa npenyseha. Hajsehn
meo pasa mocsehen je HacnehuBamwy npenyseTHuka u Hacnebusamwy ynema
y OpPTauKOM JAPYLITBY 3aTO LITO Ce Ty jaB/ba HajBehm 6poj mpaBHUX Ipo-
Onema. 3Ha4ajHO MamU Jeo paja mocseheH je HacnehuBamwy akumja u ypge-
Jla y APYIITBY C OTpaHMYEHOM OAroBopHomhy jep je Ty HmpaBHa CUTyauuja
MHOTO jefHOCTaBHMja. 360r moTpebe Ha ce HAampaBM CBeOOYXBaTaH Ipe-
riefi HacnehuBama npenyseha, o6yxBahene cy cse nmpaBHe ¢popme y Kojuma
npenysehe Moxxe fa ce opraHusyje.

IT HacnebuBame npenysernuka

ITpema gedpmHUIM M 3aKOHA O IPUBPERHUM IPYIITBUMA, IPEAY3e THUK
je ¢msmuko /e Koje 06aB/ba HEKY IETATHOCT Ca IM/BEM Ja OCTBAapy IIpo-

6  Bup. He6ojma Joanosuh, ,,Ko Hacnebyje ymeo y oprauxom ppywmrsy?, Yeknahusare
itocnosroi fipasa Cpouje ca ipasom Espoiicke ynuje (ypemuuk Byk Pagosuh), Beorpap,
2012, 23-44; Zlatko Stefanovi¢, Sloboda prenosa udela u drustvu s ogranicenom
odgovornoséu prema Zakonu o privrednim druStvima: strucni komentar, Paragraflex
(centembap 2018). 3a eKOHOMCKM acHeKT HacnehuBamwa mopopmuHux mpenyseha Bup.
Karapuna BHymuh, Tawa Kysman, Topan Pagocasmesnh, ,,Hacnebusamwe - HajBakHMju
UCHOUT 3a Tpeny3eTHUKa, JMrnosauuje u tpegyseiminuwitiéo (yp. Ana C. Tp6osuh,
Anexcanppa YaBouiku), beorpazn, 2012, 123-140.
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¢ut.” Kaya mpuBpesy AemaTHOCT 06aB/ba TpeAy3eTHUK, mpenysehe Hema
CaMOCTa/IHy IPaBHY ersucTeHNNjy, Beh je moTnyHo cjenumeHo ¢ mryHourhy
npenysetrnka.® [IpeyseTHUK je TUTY/NAp CBUX IpaBa 1 06aBesa Koju Cy 110-
Be3aHM ¢ obaB/bameM fiemaTHOCTH. IIpegy3eTHMYKa pajjba HeMa CBOjCTBO
IIPaBHOT JINIIA, TAKO Ia y CBUM IIPaBHUM OJHOCUMA KOjU HACTAjy y 00aB/bamy
HeaTHOCTY (UIypupa caMo Npefy3eTHNUK Kao mojeanHal. CBe IITO je CTe-
4eHO 00aB/balbeM JIeTATHOCTY IPUIIafia IPeAy3eTHUKY M He pasjMKyje ce
OfI IeroBe OcTaje MMOBMHe. IIpeny3eTHIYKA [eTaTHOCT ce 06aBsba IOf HO-
CTIOBHMM MMEHOM Koje 00aBe3HO CafipXKyl MMe U Ipe3NMe Ipefy3eTHNUKA, a
MOXKe Jla CajipXXVi U Ha3WB TIpelyseTHVKa.® VMe U TIpe3uMe TIpeTy3eTHMKA
MOPpajy Jia ce MCTaKHy pajy ujeHTn(UKaLMje OATOBOPHOT JINIIA, TOK Ce Ha-
3MB KOPNCTHU pajiit IaKIIer IPelo3HaBamba Ha TPXKUIITY.

Bynyhn na npenyseTHuuka paimwa HeMa CBOjCTBO IPaBHOT JIMIIA, Ha-
CTIeIUTH Ce MOTY CcaMo IIpaBa 1 o6aBese mpenyseTHuKa. Kajja mpemyseTHuK
yMpe, CBa beroBa Ipasa 1 obaBese Ipelase Ha Bberope HacaefHIKe 110 CUIN
sakoHa. Cykijecuja o0yxBaTa Kako IpaBa U obaBe3e KOjii Cy HOBE3aHU C
menaTHowhy Ipemy3eTHUKA TaKo M IpaBa U oOaBe3e KOju HeMajy HUKaKBe
Bese ca mpepysehem. Y Haueny, He mpaBu ce pasnuka uaMmely mocnosHe u
JMYHEe MMOBVHE Ipefy3eTHuKa. [Ipumepa pagn, axko je mpegy3eTHMUK MMao
JOCTaBHO BO3MJ/IO KOje je KOPUCTUO IIPUIMKOM 00aB/barba JIeTaTHOCTI U ay-
TOMOOWII KOj) je KOPUCTHO Y CT0OOHO BpeMe, IIPaBO CBOjiHE Ha 06a BO3-
WIa Ipenasy Ha HacJeJHMKE [0 MCTUM IPaBUIMMA.

Maxo mpepyseTHMYKa pajiiba HeMa IpaBHU CYOjeKTUBUTET, HaCTIe[-
HIIK TIpefiy3eTHIKA MOXe fia Ipey3Me npenysehe tako mro he HactaButi ma
06aB/ba [IeITaTHOCT HOJ, MCTMM Ha3MBOM M Kopucrtehu mcra cpegcrsa (HIp. y
MICTOM TIOCTIOBHOM IIpocTOpy). ITocIoBHO MMe Ipefy3eTHIKA CacTOju Ce Of
IBa Iera, Off KOjUX je jeljaH Be3aH 3a IMYHOCT Ipefy3eTHNUKA (MMe 1 Ipe3n-
Me Tpefy3eTHNKA), JOK IPYTY O3HauaBa Mpefy3eTHNYKY pajjiby Y IPaBHOM
IPOMeTy U MOXKe Ce IIPeHeTV Ha HOBOT IIpefy3eTHMKA (Ha3MB Ipefys3eT-
HIIKa, KOj! ce KOJIOKBMja/THO HasmBa ¢upma). Hema pasiora ma ce Hacmen-
HUKY YCKPaTH IPaBO Ja Ipey3Me Mpey3eTHUUYKY pafilby M HacTaBe IEHO
IOC/IOBambe. YOCTa/lIoM, IOCTOj) OYMITIEaH jaBHM MHTEpeC Jja Ce yCIelIHa
pelfy3eTHIYKa pamacadysa.Kako 61 ce cauyBao mocmoBHu mpeHTHTET
Ipefy3eTHNYKe pajibe U CYWTHHCKM oMoryhmmo mpeysnmame mpenyseha,
HOTpeOHO je 06e30emuTy CyKIecujy y IpaBa KOja 4MHe CYIITHHY IIpefi-
y3eTHUYKE pajiibe, a TO Cy HAa3UB IIpey3eTHMKA UM MMOBMHA KOja CIYXXU

7 3akoH o npuspenHuM apymrsumMa — 3111, Caymbenu inacnux PC, 6p. 36/2011, 99/2011,
5/2015, 44/2018, u. 83.

Mupko Bacumesuh, Komiianujcko iipaso, beorpan, 2012, 44.
311, un. 86.

10 IIpaBHM MAEHTUTET HUKAJIa He MOXe Jia Oy/e cacBMM OUyBaH jep je Hy>KHO Ja ITO/TOXaj
IIPeMMHYJIOT Ipefy3eTHNKA Ipey3Me ApYro GpUsMIKo INLie Tj. APYTH HPaBHY CyOjeKT.
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o6aB/barby Mpefy3eTHUUKe AeMaTHOCTU. Tlopes Tora, HEONXOLHO je perynu-
CaTy OIFOBOPHOCT HAC/ENHMKA 32 JyrOBe MPENy3eTHUKA KOjU Cy HacTamu y
06aB/bary Ipey3eTHITIKE JeTaTHOCTH.

IIpaBo Ha Ha3yB, Kao [€0 MOCIOBHOT IMEHA, IPUIIajia MIPefy3eTHUKY,
a HaKOH IberoBe CMPTH, aKO OH HMj€ HUIITA OPYTO OfPENMO, HErOBMM Ha-
cnepHmmMa. Jlnme Kxoje xenu fa o6aB/ba MPUBPENHY HAEMaTHOCT IOJ HA3M-
BOM ofpeheHOr ITpeyseTHIMKA MOpa MMATy HEroBY CaIZIACHOCT MJIU Carjac-
HOCT IETOBMX Hac/lefHuKa. HeMauko IpaBo cafipXy OIIITY Ofpendy Koja
3a mpeysuMame QupMe 3axTeBa M3PMUYMUTY CAIZIACHOCT IPENy3eTHMKA VN
meroBux Hacmegumka.!! Victo mpaBmno Tpe6a fja BaXKy M y CPIICKOM ITIpaBy.
3aKOH O IPUBPENHNUM APYIITBUMA Y Wi. 91, cT. 7 npeasub)a HejacHO IpaBUIO
KOje ITIach:

»Y CIy4ajy CMpTM WM TyOUTKa IOCTIOBHE CIIOCOOHOCTY IpexRy-
3€THMKA, HAC/IEIIHUK, OJTHOCHO YIaH HerOBOT MOPOoiM4HOr loMahnHcTBa
(6pauHM ApYT, [ielja, YCBOjeHUIM 1 POUTE/b)) KOjI je IIPY TOM U CaM
HOC/IOBHO CIOCOOHO (pm3myko nmuile Moke HACTaBUTH ObaB/barbe [e-
JIATHOCTYM Ha OCHOBY peliierba o HacnehuBamwy mmu melycobHor criopa-
3yMa 0 HacTaBKy 00aB/barba [eaTHOCTH, KOjU MOTINCYjy CBYU HaC/Iel-
HULIM, OGHOCHO WIAHOBM HopopuyHor fomahmHcTBa.

3aKOH je[[HOCTAaBHO TOBOPM O HACTaB/balby O0aB/barba [eMaTHOCTI,
nponymrajyhu ma mpenBupu fieTa/bHMja NMpaBUIa O HA3UBY ¥ VIMOBMHU
npefgyseTHuKa. Moxke ce IPeTIOCTaBUTY Jla 3aKOHCKM U3DPa3 ,MOXKe HacTa-
BUTU O0OaB/bame JIeNaTHOCTH  IIOApa3yMeBa JIa Ce JeMaTHOCT HacTaB/ba IOf
Ha3MBOM KOjU je KOPUCTUO IPEMUHYIN Ipefy3eTHNK. [Ipyradnje Tymaderme
He 61 MMajo HUKAKBOI cMuC/Ia. HaclemHuK NMpeMMHY/IOT Npefy3seTHUKA Y
CBAaKOM CJIy4ajy MO)Ke Jia 06aB/ba UCTY [eMATHOCT IOJ APYTMM HasusoM. To
IpaBo My IpUIIajia 11O OINIITVM IIPaBIIMMA, He3aBMCHO of HacnehuBama.
Jlakte, KaJa 3aKOH TOBOPY O HACTaB/baky 00aB/barba IeTATHOCTH, OH MMCIIN
Ha HacTaB/babe 00aBjbarba [AETaTHOCTU IIOf UCTUM Ha3MBOM OFHOCHO IOf
UCTOM (pUPMOM.

JIuma xoja MoOry fja HacTaBe NpeRy3eTHUYKY [eNaTHOCT Takobe cy
HejacHO ofipeheHa. 3aKOH rOBOPM O HAC/IENHUKY 0JHOCHO 4JIAHY HOPOGUHHOT
gomahunciiea. Ko je opnamheH ma mpeysme mpegyseTHM4Ky pammwy? Ha-
CTIeHVK VJIY YIaH IopoayndHor fomMahmHcTBa? 3aIITO je 3a HACTAaBaK Jenar-
HOCTM ITOTpeOHa CarlIaCHOCT CBUX WIAHOBA IMopopndHor gomahuHcTBa? V3-
I/Iefia [ je 3a0yHa HacTajIa 3aTo IITO je 3aKOHOZIaBall 1Be pasINduTe IpaBHe
CHUTyalyje, CMPT U TyOMTaK IIOCTIOBHE CIIOCOOHOCTH, PETyINcao y jefHOj
uctoj ozpen6u. O HENmpelU3HOCTY 3aKOHCKe peryaaTuBe pPeduTo CBESOYN
ozmpen6a 4. 91, ct. 9 rie croju:

11  Hemauku TproBauku 3akoHuk u3 1897. roguue — HT3(Handelsgesetzbuch), nap. 22.
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»II0C/IOBHO CIIOCOOHN HAC/IEHUK MOXKe HAaCTaBUTY 0OaB/bambe
[e/IaTHOCTY TIpefy3eTHUKA U 3a XXMBOTA MPey3eTHUKA aKO TO IPaBO
BpIIV Ha OCHOBY pacIOfie/ie 3a0CTABIITVHE 3a )KMBOTA y CKIAAy ca
npomnucuMa Kojuma ce ypehyje Hacnebupame.

3aIITo 3aKOHOZIaBall TOBOPYU O ITOC/IOBHO CIIOCOOHOM HAC/IEGHUKY AKO
ce IeIaTHOCT Ipefy3eTHUKA IIpey3MMa 3a XXMBOTa Npefy3eTHMKa? O dujeM
HAC/IeAHMKY ce pajin? 3allTO 3aKOHOJABALl KaXke PacIofiena 3a0Cilasuiitiu-
He 32 )XMBOTA KaJia je HeCIIOPHO [la )XMB 4OBeK HeMa 3a0cTaBIUTHMHY?! OBe
O4MITIefiHe IpeliKe Y popMynanyju wi. 91 3akoHa O IPUBPETHUM JPYLITBU-
Ma MOACTUYY CYMIbY Yy KBAJIUTET 3aKOHCKOT pelllelha M OTBapajy MpoCTop 3a
MIVPOKO LM/BHO TyMauere 3aKOHa.

IIpemyseTHnMYka pajma HUje NPABHO JMIle HUTU IOCTOjU MOced-
Ha MMOBVHA IIpey3eTHUYKe pajmbe. [IpenyseTHuuKa pagmwa ce GpaKkTUIKu
€acToju of HasuBa Ipey3eTHMNKA I IMOBMHE KOjy OH KOPUCTH 32 00aB/batbe
menmaTHOCTY (Koja HMje OfBOjeHa Off merobe ocrane uMoBuHe). Kako, ma-
KJIe, MOXe Jla ce CTeKHe Ipefly3eTHMYKA pafma? Kako oHa Moxe fa mpebe
ca Ipefy3eTHMKA Ha HEKO JAPYro jmie Koje he mocTaTy HOBU IpeRy3eTHUK?
Hasup u MMOBMHa Koja CIIy>Ku 00aB/bamy [ieMaTHOCTM MOry ja mpeby Ha
CTUIIA0LIA CHHTY/IAPHOM CYKLIECUjOM inter vivos (yTOBOP O TIOKJIOHY, IPOJaju,
YCTyIIalby M Paclofie/li MMOBJHE 3a >KMBOTA...), CUHTYJIAPHOM CYKIIeCHjoM
mortis causa (JIeraT, IIOK/IOH 3a CITy4aj CMPTU) ¥ YHMBEP3A/TTHOM CYKI[€CUjOM
(TecTaMeHTapHMM WIM 3aKOHCKMM HacnebuBameM). AKO je Npemy3eTHUK
CBOjOM BOJ/bOM IIPEHEO CBOjHA3MB M IOCIOBHY MMOBMHY Ha cTuiaona (y
CIy4ajy yroBopa WIM jIeraTa), CTUILIAOLy HMje NMOTpeOHA HMKAaKBa JJOJATHA
carmacHocT. IIpenyseTHUK MMa IIpaBo fa pacnojake HasMBOM CBOje pajibe,
0] YC/IOBOM Jja HAaKOH IIPeHOCa HasyBa IIpecTaHe ja o0aBjba IpenyserT-
HUKYY memaTHOCT.'> HacympoT ToMe, ako je Tpey3eTHMYKA pajiiba cTedeHa
HacnehuBamweM, a IOCTOjU BUIle HAC/lIeJHUKA, OHZA je 3a HacTaB/bame Je-
JIATHOCTU TIOTpeOHA CaryIaCHOCT CBUX HAac/lefHMKA. Y CIydajy YHUBep3a-
He CyKIlecuje, HasuB MPEeNYy3eTHNMKA U HeroBa MOCIOBHA MMOBMHA yIase y
IbETOBY 3a0CTABIUTMHY KOja ITpe/la3y Ha CBe HacleSHMKE Kao Lje/IMHA ¥ KOjOM
HAC/IeTHUIM PACIIONAXy 3ajeIHNYKY, Tj. jefHOrMacHOM omrykom.'> IIpaBo
Ha HacTaB/baibe JeMaTHOCTY, laK/le, MOXKe [ja Ce 3aCHMBA Ha BO/BbU OVBIIET
Ipefy3eTHUKA WU IbeTOBUX HaC/IeHUKA.

Cutyanmja je gpyraumja ako je mpemgy3eTHMUK U3Try61o IOC/IOBHY CIIO-
coOHOCT. JInije NIIEHO TOCIOBHE CIIOCOOHOCTI MOpa Aa 6y/e CTaB/beHO IOf

12 IIpema 3II]], un. 26, ct. 1, xoju ce mpema 31, a1 86, cT. 6 IpUMemyje Ha MOCTOBHO
VM€ NpeNy3€THNKA, Ha3MB NPENy3€THNKA C€ MOXXE IPEHETN CaMO aKo OHaj KOjI/I ra
IIpEHOCH TIpecTaje fla 06aB/ba IMpefy3eTHNYKY AenaTHOCT. OBO IPaBUJIO CIIpedYaBa Ja
JiBa IIpelly3eTHNKA 00aB/bajy UCTY JMATHOCT IIOf MCTUM HasusoM (Bup. u 3I1]1, 4. 86,
cT. 5).

13 Bup. 30H, un. 229, cT. 1.

170



10-12/2018. Mutomr Bykotuh (ctp. 165-195)

crapare/bcTBo. Crapatess je opnaurhen, usmeby ocrasor, ga Bogy padyyHa o
umoBuHM mrTrhennka. OH ympaB/ba M paclonake MMOBMHOM IITHMNheHNKa,
y uHTepecy mTrheHNKa,Ipyu 4eMy je 3a Heke IIOCTIOBe pacliojlarama Heoll-
XOfIHa CaIJTaCHOCT OpraHa crapaTe/bctBa. O cyOMHM Ipefy3eTHIYKe pajibe
Tpeba, AaKye, Aa OMIy4Yy CTapare/b y3 HaJA30p OpraHa CTapaTe/bCTBA, a He
4JIAHOBY ITOPOANYHOr foMahmHCTBa ITpefy3eTHMKA.

1. OproBOpHOCT HaClIeTHNKA 3a IyTOBe NMpefy3eTHIKA

3a pasnmKy off cTaposaBeTHOrTIpaBwia,  caBpemMeno mpaBo mTuTH Ha-

cnepHMKe o HacneheHNx yrosa.y cpIcKoM IIpaBy, OATOBOPHOCT HAC/IEIHM-
Ka OrpaHiMyeHa je BpenHomhy Kojy je crekao macnehusamem.!®> Axo 6u ce me-
CIJIO Jla OCTaBMOYEBYU JYTOBY BpeJie BUIIE Off 32a0CTABIITIHE, HACCHNUK OU
60 [y>KaH Ja MXHAMMPU CaMo JI0 BPETHOCTM 3a0CTABILITUHE, a/TU He IPEKO
tora. Ha Taj HaunH je nMoBMHa HacnegHuKa 3amrnhena. OBa 3amTUTa BaXkn
¥ aKO je ocTaBMIAl] 010 TIPeNy3eTHNK, a/ly MOYKe JIV Ja Ba>KU ¥ aKO Hacses-
HYK OJITy4YM JlJa HACTaBU IPEy3eTHUUKY JIeMaTHOCT?

KapakrepucTuyHo je 3a mpefyseTHUKA Ja 1eIOKYITHOM CBOjOM MMO-
BIHOM HEOTPaHMYEHO Of[rOBapa 3a JyroBe KOjyu HAacTaHy y o0aB/batby Ipef-
y3eTHUYKE penatHocT. 0 [Ipenysehe Hema cBOjcTBO mpaBHOT cy0OjekrTa,
HeMa NOoceOHy MMOBMHY,TaKO Ia Y CBMM IPaBHMM OJHOCKMMA KOjU HAcCTajy
y obaB/pamy /IETATHOCTYM Y4YeCTBYje CaMO IpPeJy3eTHMK M 3a CBe obaBe-
3€ TapaHTyje CBOjoM MMOBMHOM. Kajla HaclefHMK Npefly3eTHMKa IIpey3Me
panmy (HacTaBM MOC/IOBambe IO MICTYM Ha3MBOM, Kopuctehn ucra cpencTsa),
Tpeha /mMIja MOTy MMaTV OIpaBJaHO OYEKMBAMe /1A je HOBU IIPENy3eTHNUK He-
OTpaHMYEHO OATOBapaH3a cBe 0bOaBe3e U3 IIOCTOBaba palmbe, YKbydyjyhn u
OHe KOje Cy HacTajie 3a KMBOTa IPETXOJHOr npenyseTHUKa. Kontunynrer
y 0baB/bamy JieIaTHOCTY CTBapa yTHUCAK fia je mpenysehe cadyBamo upeHTH-
TeT. CUTypHOCT IIpaBHOT IIPOMeTA 3aXTeBa fla HOBY IIPey3eTHUK OAroBapa
IO, UCTUM YCIOBMMA U 3a MCTe obaBese Kao M crapy npenyseTHuk. Hacy-
IPOT TOME CTOjU MHTEPEC Jla ce HACAEeNHUK 3aIITUTH Off MPe3ajy>KeHOCTI
octaBnona. OfroBopHOCT Tpeba ypeauTH TaKo [la M3pakaBa KOMIIPOMIC
usMeby oBa aBa mHTepeca. C jemHe cTpaHe, HaC/leHMKA KOjU JKeMy Ja Ha-
CTaBU INIPENY3eTHUYKY JISTATHOCT, LIITO MOXKe OMTHU y jaBHOM MHTepecy, He
Tpeba CTaB/baTU y HETIOBO/bHM)H MIOJI0XKAj Y OFHOCY Ha HACIeTHUKE Y APYTUM
cnyuajeBuma. C apyre cTpaHe, Tpeba cadyBaTyl IOBepebe Y CUTYPHOCT IIPaB-
HOT ITpOMeTa Koje 61 6110 030M/bHO y3ApMaHO Kaja O6¥ HOBYU IIPely3eTHUK

14 ,Tocmox fyro yeka M ob6wiaH je Musomhy, IpamTa 6e3akome M IpeX, aly He IpaBja
KPUBOTa, HETO IOXOAY 6e3aKombe 0Ta4YKO Ha CMHOBYIMA Jio Tpehera 1 yeTBpTOTa KOJIeHa .
YerspTa kwura Mojcujepa 14, 18.

15 30H, u. 222.
16  3II, . 85.
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o610 f1a McryHn o6aBese CTapor Npefy3eTHNUKA, YIIPKOC TOMe LITO MOCTyje
107 UCTUM Ha3MBOM.

Y HeMayKoM IpaBy U3PMYNTO je NMPOMNNMCAHO Ja HaclefHUK Heorpa-
HIYEHO Of[rOBapa 3a AYyroBe IPEMMHY/OT Ipefy3eTHMKA aKO HACTaBM Ja
06aB/ba IMpPeAy3eTHNYKY JeNaTHOCT IOJ MCTUM Ha3MBOM(YaK M aKo IOCTOjI
Ha3HaKa /Ia je JIONIIO 70 CYKIIeCHje HIp. HOBO INYHO MMe TPeTy3eTHNKa).”
Ratio oBOT TIpaBWIa NIEKN y 3aUITUTH TIOBEpPeRa y TPrOBadKoM mpomerty.'s
Konrunynrer mpepyseha 3axreBa KOHTMHYUTET Y OTOBOPHOCTH 3a IyTOBeE.
MebhyTtum, oBo mpaBmno He Bakm 6e3 msyseTka. HacnemHux Moxke fa ms-
OerHe HeorpaHMYeHy OfTOBOPHOCT aKO y POKY Off TPM Mecella Off Ca3Hamba
3a HaclehyuBamwe IpeKkMHe fa 00aB/ba MpPeJy3eTHUYKY AETaTHOCT IOJ Gup-
MoM mpemuHynor npenysernuka.'’ Opaj pok maje MoryhHOCT HacmemHuUKy
7la TIPOLIeHM €KOHOMCKY OIIPaBJAHOCT Npey3uMamba NpeRy3eTHUYKE Pajbe.
[lITaBumre, mpema BragajyheM cxBaTamy y HeMayKoj TEOPUjM, HACTETHUK
MOXXE je[THOCTPAaHOM W3jaBOM, KOja C€ DETuUCTpyje Yy PEerucTpy INpUBpeN-
HUX cybjexara (Handelsregister), ICK/bydUTV HEOTPAHMYEHY OATOBOPHOCT
YaK M aKO HACTABU TIPEy3eTHUYKY JENATHOCT MO UCTUM HasuBoM.2’ OBO
cxBarame fonasu ogarie mro § 27 HT3, xoju ypebyje onroBoproct Hacnen-
HIKa 3a IyTOBe Ipefy3eTHNYKe pajme, yiyhyje Ha § 25 HT3, xoju ypebyje
IpeHOC Tpefy3eTHNYKe pajibe inter vivos, Tfie je ocTaB/beHa MoryhHoCT ma
Cce yroBOpM Jia CTUILIA/IAL pajie Hehe oaroBapary 3a fyrose Koju Cy HacTanm
Ipe IpeHoca, C TUM fia Ta ofpenba fenyje mpeMa Tpehum muumma camo ako je
PerncTpoBaHa, Ia ce U3 TOra 3aK/bydyje a HaclIeJHUK MOXKe jeTHOCTPAaHOM
13jaBOM JIa MCK/bY4Y) HeOTpaHmdeny ofroBopHoct.”! ¥ o6a crydaja, 6mmo ma
je TIPeKMHYO [IeNTaTHOCT Y POKY Off TP Mecelia MM U3jaBMO Ja ofbuja He-
OpaHMYeHY OATOBOPHOCT, HaC/leJHMK 3aJp>KaBa IPaBO Jia OTPAHUYU CBOjY
ofiroBopHOCT. Haume, 3a pasnuky ofj CpIiCKOT IIpaBa, y HEMauyKOM IIPaBy OfI-
TOBOPHOCT HaCJIeHNKa HIje BPEHOCHO OTpPAaHM4YEHA, a/ly Hac/leJHMK MMa
MOryhHOCT #a Tpaku ofiBajaibe 3a0CTABLITUMHE Off CBOje MMOBMHE TaKO Ja
OITOBOPHOCT byfie TIpeaMeTHO orpanudena (cum viribus hereditatis).”? Vs
HaBefIeHNX IIPaBM/Ia MOXKe Ce 3aK/bYYMTH JJaHEeMa PasJiora Jja OATOBOPHOCT
Hac/Ief[HNKA KOji je CTeKao Ipey3eTHUUKY pajmby Oyme CTpoXa Of OAro-
BOPHOCTY Hac/leHMKA Y JPYTUM Cy4ajeBUMa, IIOf, YCIOBOM Jia je IOBEpHU-
OIMMa MPeMIUHYJIOT IIpefiy3eTHNKA afleKBaTHO oMoryheHo fa ce o6aBecTe 0
CYKLECHjIL.

17 HT3, map. 27 (1) y Be3u ca HT3, map. 25.

18 Rainer Frank, Erbrecht, Miinchen, 2003, 311.
19 HTS3, map. 27 (2).

20 Dieter Leipold, Erbrecht, Tiibingen, 2014, 234.
21 R. Frank, 312.

22 O rtome Bug. D. Leipold, 293-296.
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Cpncko npaBo He npensuba moce6Ha mpaBmia 0 OATOBOPHOCTM Ha-
C/IefHMKA KOjU HaCTaBU JIETAaTHOCT MIPEMUHY/IOT IpeAy3eTHUKA. 1o ommTim
NpaBU/IMMa, OIFOBOPHOCT HAaC/leJHMKA je BPEJHOCHO orpaHmyeHa. Hacnen-
HIK OJ[TOBapa 10 BPeIHOCTY Hacehere MMOBMHe.>> 3a pasiKy off HeMadYKOT
IpaBa, HAaCJe[HMK HE MOpa /la /1A U3jaBy KOjOM OrpaHM4YaBa OLrOBOPHOCT.
CuUrypHOCT TproBaykor IIpoMerta je 3aimTuheHa perncTpanmjomM HaclmegHMKa
Kao HOBOT Ipefy3eTHuKa. HacnegHmk Koju HacTaB/ba 06aB/barbe TemaTHOCTI
MOpa Ceé PerMcTPOBaTH IOJ, CBOjUM MMEHOM, MaKO KOPMCTY MICTY Ha3yUB Kao
NPEeMMUHYIM TpefyseTHUK. IIoCTIOBHO MMe INpenys3eTHMUKaA, MOpes HasuBa,
Mopa fla Cafp>XK! MMe M TpesyMe Ipeay3eTHuKa. 360r Tora 3aKoH He IroBO-
pu 0 Hacnehueary Tpeny3eTHNYKe pajiibe, Beh camo o Haciliasky ob6aemwarba
genamHociiu. AKO ce OBO pelllelbe YIOpeau ca pelleleM HeMadKor IIpa-
Ba, KOje Haye/IHO NPOINCYje HEOTPAaHNYIEHY OfTOBOPHOCT HAC/IENHMKA KOjU
IIOC/IOBatbe HAcTaByU IIOJl MCTUM HAa3MBOM, MOXE C€ 3aK/byUUTU Ja CPICKO
IpaBoO Ipy’kKa Mamy 3alITUTYy NoBepewmy Tpehmx muma. Unmennna ga je y
PeTUCTpy MPOMEEHO MMe MPENY3EeTHUKA, MAmbe jé BUJ/bUBA Of U3PUINUTE
u3jaBe KOjOM Ce 3aipXKaBa IIPaBO Ha OrpaHNYerbe OATOBOPHOCTI.

Y cBakoM ciy4ajy, HaCIeTHMK KOjM K€U Ja HACTaBYU IPENYy3eTHUIKY
JIeTaTHOCT He MOpa Jla CHOCK IIeZIOKYIIaH TepeT ob6aBesa Koje Cy HAacTaje y
06aB/baiby /IENATHOCTH IIpe CMPTH Ipefy3eTHMKA. Ihberosa ofroBopHOCT je
orpanmyeHa BpenHouhy npasa koja je Hacnenmo. Hema pasora fa Hacmen-
HUK OJITOBapa CTPOXXE Off IMLa KOje IPefy3eTHUYKY Pajiby CTEKHE YrOBO-
pom.?* Cpricko mpaBo He y3uma y 0631p KOHTMHYUTET Y HA3UBY MpPETy3eT-
HIYKE pajiibe.

2. HacnebuBame npegy3seTHMKa Kajga MMa BUIIe HAaCTTeIHIKA

Kaga mocroju camo jemaH HaclmegHMK, cygOmHa mpepyseha saBucn
jemMHO off Wwerose ofgnyke. CuTyanyja je 3Ha4ajHO CIOXKEHM]ja KafZa MOCTOjI
BUIIIE HACJIEOHNKA. Y TOM C/Iy4ajy, 3a0CTAaBLITMHA MIPUIIAJia CBUM CaHAC/IeN-
HMILVMa Kao HeIofie/beHa 3ajefHn4ka uMoBuHa. [Ipe meobe 3aocTaBIITHHE,
CaHACTIeNHNIM YIPaB/bajy M PaCHONaXy 3a0CTAaBUITMHOM CaMO Ha OCHOBY
jemHorIacHe opryke.”” Ilpema ToMme, cynbOuHa Ipefy3eTHUYKE Pafibe 3aBUCU
Off OZIITyKe CaHacC/eJHIKaA O YIIPaB/balby 3a0CTABLITMHOM OJJHOCHO Of OJTyKe
0 1eo6M 3a0CTaBIITHHE.

JemaH o caHacleHMKA MOXKe Ja HACTABU IPefy3eTHNYKY HeTaTHOCT
Ha OCHOBY CIOpadyMa o fieo6u 3aocrtaBurtuHe. CaHacaefHULM MOTY Ja ce

23  30H, um. 222, ct. 1.

24 Bup. 3akoH o obOmuranyonum opHocuma — 300, Caymbenu nuciti COPJ, 6p. 29/78,
39/85, 45/89 — opnyxa YCJ u 57/89, Cnymbenu nuciti CPJ, 6p. 31/93 u Cnyxbenu nuciti
CLIT, 6p. 1/2003 - YcraBHa 1m0Besba, WI. 452.

25 30H, ui. 229.
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carzace fia jefHOM Of HbUX IPUIIa/iHe IPAaBO Ha HA3UB IPeRy3eTHUKA U MMO-
BJIHA KOja CITy)X) 00aB/batby JeATHOCTI. AKO Ce CIOPasyM O ieo0M ITOCTHT-
He TOKOM OCTAaBMHCKOT IIOCTYIIKA, CYA he yHeTM cropasyMm y OCTaBMHCKO
pemerse,”® Tako Jla HaCTEHMK MOXe Jia PErNCTpyje HaCTaBak OGaB/barba
JIeTATHOCTY Ha OCHOBY OCTAaBMHCKOT pellera.”’ CaHACTeHUIN MOTY 7Ia ce
JOTOBOpEe OKO IOfje/ie 3a0CTABIITYHE ¥ HAKOH IIPAaBHOCHAKHOCTM OCTaBVH-
cKor peuerba. [la 6M HaClTeAHVK MOTAao [ja PETMCTPYyje HacTaBaK AeTaTHOCTH
Ha OCHOBY BaHCY/ICKOT CIIOpasyMa O Aeo6u, HEOIIXOIHO je Ja cropasyM Oype
y mucMeHoj GopMI M fla Ta CBY HACTENHMIM TOTIAmy.”® Ako cy mpemmer
Ieobe HEMOKPETHOCTH, CIIOPasyM o Jieobu Mopa fia Oyzie jaBHOOeIeXXHMYKN
norsphen.?’

YKOMMKO caHacTefHMUIM He MOTY Ja ce carjace, OfIyKy o feobu 3ao-
CTaBIITVHe he JOHETH CyZl Y BAHIAPHUYHOM ITIOCTYTIKY 32 JIeo0y 3ajeHIIKe
uMoBHe,”’ Koju Moyke Ta TOKpeHe CBaKy off caHacenmunka.”! Kama omryuayje
0 7eoby MMOBUHe, BAHIIAPHNYHY CYJ je Iy’KaH Ja y3Me y 0631p ,,0lpaspa-
He 3aXTeBe VM MHTepece 3ajefHMYapa’.”” AKO jeflaH Off yJeCHMKA 3aXTeBa Ja
My mpunagHe oppebheHa cTBap, cyj Mopa fja pasMoTpu ,Ioceb6He morpebde”
300T KOjuX je TakaB 3aXTeB nocrap/ben.>> OBU MMPOKM TIPABHYU CTaHAAPM
VIMajy BEIVKV 3Ha4aj 3a BeoOy 3a0CTaBIITHMHE Ipefy3eTHuKa. Ilosusajyhn
ce Ha bUX, BAHIIAPHMYHU CYZl MOXKe Jla OfIy4M [a NPefy3eTHUUKY paiiby
IOfen OHOM Off CaHaC/eJHMKA KOj/ je HAjCIIOCOOHM)jU Jla HACTaBM IIpeny-
3eTHMYKY fenaTHOCT. Ha mpumep, ako je camo jeaH of Hac/lTegHUKA U3YINO
3aHaT KOjuM ce 6aBMO IPEMUHY/IN NPey3eTHNUK, JTOTMYHO je [ia BheMy Ipu-
HaJHy IpaBa Koja Cy HeOIXOJHa 3a 06apjbambe AemarHocTu. OBaKBO pellerbe
OIIPaBJIaHO je He caMo 300T MHTepeca HaclIeJHMKa Koju he HacTaBUTY Ipef-
Y3€THUYKY JIeTTaTHOCT, Beh 11 360T jaBHOT MHTepeca Jja 3aHAaTCKa pajiiba Haj-
KUBU CMPT CBOT HOCHOIIA.

Y cBakoM ciy4ajy, HMje CIIOPHO [Ja jefjlaH Off CaHacleJHUKAa MOXe Ja
HACTaBU JIETATHOCT IpPey3eTHNKA, OMI0 Ha OCHOBY CIOpasyMa CaHacses-
HIKa, OM/I0O Ha OCHOBY CyZACKe OfjIyKe O feobm 3aocraBiiTuHe. [la mu je,

26  3akoH 0 BaHNMapHUYHOM HOCTYNKy — 3BII, Crymbenu inacuux CPC, 6p. 25/82 n 48/88 n
Cnyxncbenu inacnux PC, 6p. 46/95 — fp. 3akoH, 18/2005 — fp. 3akoH, 85/2012, 45/2013 -
Ip. 3aKOH, 55/2014, 6/2015 n 106/2015 - ap. 3akoH, wr. 122, cT. 3.

27  3IIMO, um 91, cT. 7.
28  3IIMO, um 91, cT. 7.

29  3axkoH o npoMety HenokpetHoctn — 3ITH, Cryxbenu inacnux PC, 6p. 93/2014, 121/2014
u 6/2015, un. 4 y Be3u ca il 2.

30 3BII, un. 153.
31 3BII, un. 149, cr. 1.
32 3BII, un. 153, cT. 1.
33 3BII, un. 154.
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MmehyTum, Moryhe ma caHacmenHMYKa 3ajeSHMIIA HACTaBU jja oOaB/ba JenatT-
HOCT IIpefiy3eTHUKA IIpe Aeobe 3aocTaBIITHHE?! MoOpajy M caHac/IeTHNUIN
ma mpomeHe ¢opmy npenyseha, HIOp. fa OCHYjy OpTadyko APYWITBO, #a 6u
MOITIM Ja 3ajefHNYKM HacTaBe ¢ obaBpameM paemaTHoctu?! I[lomasehm op
mepuHULMje Mpey3eTHUKA, MOITIO OM ce 3aK/byYUTU [a CaMO IOjefMHaIl
MOXe ja Oyhe Ipefy3eTHUK, Tj. Ja IO/NOXaj Ipedy3eTHUKA He MOXe Ja
npunaga rpymu auna. MehyTum, mocroje mpakTudyHM pasnosu ja ce ca-
HAC/IEJHUYKO] 3ajeHNLIM MO3BOMM Ja HACTaBM IPeNy3eTHUYKY JIeTATHOCT.
Y HeMadKoj CY/ICKOj IIpaKCu M IIPaBHOj MOKTPMHM B/Iaja CXBaTame Ja ca-
Hac/lefHMYKA 3ajefHMIIa MOXKe a HAacTaBU Ipefy3eTHUUKY AeNaTHOCT IIpe
meobe 3a0CTaBIITHMHE U TO 6e3 BpeMeHCKOr orpaHmyera.”* OBaj cTaB Hiuje
ocTao 6e3 KpUTHKe, a/li ce UIAK Ofp)kao 300 NIPaKTUYHUX NOTpeda Tpro-
Baukor npomera.Hemaukn CaBe3Hn cyp je ogbanmo MamIMHCKO CXBaTambe fIa
OTYKy CaHaC/leJHMKA Jja HacTaBe NPeNy3eTHNYKY Je/NTaTHOCT Tpeba KBajm-
(UKOBaTH Kao YrOBOP O OCHMBAIbY OPTAYKOT APYIITBA, CMATpajyhm fa Tak-
Ba KBa/M(UKaIyja HeMa OCHOBA y 3aKOHY M Ja je IPOTMBHA MPAKTUIHUM
wHTepecuMa.>” Kaja 61 HacTeHMIVM MOpaTM a OCHYjy OPTAadyKo IPYIIT-
BO fla 6M HACTaBWIN IIPefy3eTHUUKY AEMaTHOCT, TO OM 3HAUMIO Jja CY OHU
IpUMOPAHM Jja CIPOBeAy Aeo0y 3a0CTaBLITUHE, T€ UMOBMHY HEOIXOJHY 3a
obaB/batbe JIETaTHOCTM TpeHeCcy Ha OpTauko ApymTBo.>® CaHacmemumim,
MehyTuM, HUCY Ay>XHU Jla CIIpoBefly Aeo0y 3aoCTaBLITVHE, HUTU Ou Ipe-
HOCOM MMOBMHe Ha OpTayKo [IPYLITBO, KOje YMHe CBY CaHAC/IeNHULIM, IIPO-
MEHN/IN NIPaBHM PEXMM yIpaB/baba MMOBMHOM, Oyayhu fja je Ta MMOBUHa,
Ko /10 3a0CTaBIITHHE, MOHAKO 3ajeIHNYKA MMOBMHA CBUX CaHACTETHMKA.>
IIto je HajBaxHMje, CAHACTIEAHUIM MOTY VIMAaT! ONPABIAHN €KOHOMCKU VH-
Tepec Jja OfjIoKe eo0y 3a0CTaBIITHHE, HIIP. aKO HYje II0BO/baH TPEHYTAK 3a
nponajy npenyseha.*® Ako camacnemuuiy ofTyde a HacTaBe Mpey3eTHNY-
Ky [IeIaTHOCT IIpe IOfjefie 3a0CTaBIITHHE, CBAaK! Of CAHACTIeNHMKA OfiroBapa
3a IyroBe npeny3eha.39

Y HeMauKoM IIpaBy HeMa ofipezibe Koja u3puuuTo npegsuha moryhHoct
Ia caHac/lefHMYKA 3ajeJHMIIa HACTaBM AENIAaTHOCT Npefy3eTHMKA, a/li HeMa
HU ofjpenibe Koja Ou ToMe cTajanma Ha myty. Mako ce y §§ 22 u 27 Hemau-
KOT TProBa4KOT 3aKOHMKA TOBOPM O jeHHOM HaclefHMKY, HeMadky CaBe3HM
CyJ cMaTpa Jja je CMucao TUX ofpenaba fa ce fo3Bonu HacnehuBamwe mpen-

34 D. Leipold, 316-317; R. Frank, 312; Hans Brox, Erbrecht, Koln, 2003,448-449.

35 BGH, II ZR 223/83, 0108.10.1984, noctynHo Ha: https://www.prinz.law/urteile/bgh/II_
ZR_223-83 (jyn 2018).

36 BGH, II ZR 223/83.
37 BGH, II ZR 223/83.
38 BGH, II ZR 223/83.
39 R. Frank, 312.
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Y3eTHUYKE pajiibe U Jla Ce ypeau OArOBOPHOCT HaC}Ie,[LHI/[Ka.40 Hauwme, § 22
HT3 perymmiue npenoc HasuBa MpeRy3eTHNKA, ToK § 27, ynyhyjyhu Ha § 25,
perynmniine ofrOBOPHOCT HAcleQHMKA 3a IyTOBE HACTasle y IPefy3eTHUYKO]
nenatHocTH. OBa MpaBulIa BaXke KaKoO y CITy4ajy jefHOT Hac/efHUKA, TaKO U
aKo HaCJIeTHMKa VIMa BUIIIE.

Jla mu je oBakBoO perreme Moryhe y okBupuma cprckor npasa? Oppen-
6a 4. 91, cT. 7 3aKOHa O IPUBPENHUM APYIITBUMA, Kao U ofpende Hemaukor
TProBavyKoOI' 3aKOHMKA, KOPUCTU jeJHUHY Kajja TOBOPY O HAC/IETHUKY KOju
HaCTaB/ba IpPey3eTHNUKY [enaTHOCT. MebyTum, To He 3HauM jja je 3aKOHO-
llaBal] >Ke/leo Ja CIpedy MOTYRHOCT fja caHaclIeqHMYKA 3ajefHNIIA HaCTaBM
Ipefy3eTHNYKY JIeTATHOCT U Ipe fAeobe 3aocTaBlITHHE. Bprio je moryhe ma
je Ta cuTyanuja ocTana u3BaH BULOKPYTa 3aKOHOAABIIA. AKO je I{//b [IpaBuia
u3 wI. 91, cT. 7 ma ce omoryhu Hacnehusame mpenyseha, 1mpHO Tymademe
O BOAMIIO 3aK/bYUKY Ja CaHAC/IEIHNYKA 3ajefHMI[A MOXKe Jla HACTaBU IIpefi-
Y3€THUYKY JeMaTHOCT MCTO Kao IITO TO MOXKE jeflaH Off caHacnenHuka. Ilo-
pen MpakTUYHUX HTEepeca KOji Cy MCTAKHYTH Y HEMAdKOj jyAUKATypH, Tpe-
6a ucrahu ma moBepmoly npenyseTHuKa Hehe OMTK y JIOLIMjeM IONOXajy
aKo Ipely3eTHIYKY JIe/TaTHOCT HACTaBM 3ajeffHMI[A Hac/llefHUKa jep he y Tom
cny4ajy umaru Behu 6poj muna Koja ogrosapajy 3a obasese npepyseha. IIpo-
micy Koju ypebhyjy perucrpanujy nmpegyseTHuKa He cafipyKe HU jefHy Ofipes-
0y koja 61 crpeyaBaa fia ce perucTpyje HacTaBak oOaB/bama JAEMTaTHOCTU Y
OKBUpY caHaclegHIYKe 3ajenHuie. ~ TakBa perucrpaiuja Tpeda ma cagpxu
JIMYHe MIOfIaTKe CBYX CaHAC/IeNHUKa, Oyayhn fa cy cBu ofroBopHM 3a [yroBe
KOj¥I HaCTaHy y Be3U ca BpIIeHheM He/IaTHOCTIL.

Crnenmduyan mpobneM MOCTOjM Kafa HEKO Off CaHAC/leJHMKA HeMa
HOTIIyHY HOCTOBHY croco6HocT. To ¢y Hajuemhe Majo/eTHU HaCTeTHUIIML.
Bumo 6u norm4HO M y CKIajly ca MpaBWIMMA O YIPaB/balkhy HEIOAE/beHOM
3a0CTaBIITVHOM Jla y TOM C/Ty4ajy O HaCTaBKY [elaTHOCTY OJTyqYjy OC/IOB-
HO CIIOCOOHM HACTEeNHULINA U 3aKOHCKI 3aCTYIHUIIN IIOCTIOBHO HECIIOCOOHUX
HacegHMKa. MebhyTum,3akoH 0 MpUBpeSHUM [PYLITBMMA M3PUINUTO 3aXTe-
Ba Jla HACTIeTHMK KOjJ HACTaB/ba IIPEJY3eTHNUKY JIeTATHOCT Oy/ie MOCIOBHO
croco6an,® mTo je y cKmamy ca 3aKOHCKMM TOjMOM TpenyseTHuKa. * 3naun
IV TO Jja Ce JeNIaTHOCT He MOYKE HaCTaBUTH Y CAaHAC/IETHNYIKO]j 3ajeHIIN aKO
Y 10j “Ma IOCTIOBHO HECIIOCOOHMUX /NIa?

40 BGH, II ZR 223/83.
41 BGH, II ZR 223/83.

42 Bup. TlpaBwIHMK O cajpKuHum Permcrpa mpuBpefHMX cy6jekaTta M HOKyMEHTAILMju
noTpe6Hoj 3a peructpauyjy, Cryxbenu inacnux PC, 6p. 42/16, 4. 2, 4. 6, cT. 1 1 2, Wi
7 man. 21.

43 3IIMO, um 91, cT. 7.
44  3IIM, um. 83, cT. 1.
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Ilntnpana ogyka Hemadkor CaBe3HOr cyfia 6aBua ce yrpaBo jeHUM
TakBUM Crydajem.? JleTaTHOCT IPeMIHYIOT Tpey3eTHUKA HACTAB/bEHA je y
OKBMPY CaHacC/IefHIYKE 3ajefHNLEe, KOjy Cy YMHM/IM BETOBa CYIIpyra u gBoje
MaJIofIeTHe jielie. Y Be3M ca IOC/IOBarbeM IPefy3eTHMYKE pajiibe, CYIpy-
ra je fjala M3jaBy O NPU3HAmY [yTa Y CBOje M€ M Y MIME CBOje MaJIoNIeTHe
mene. CaBe3HM CyJI je CMaTpao fia je Majka, Kao 3aKOHCKM 3aCTYIHUK, O11a
opyamhena jja mpeysme o6aBe3y y MMe CBOje MajIoJieTHe Jielie, Te a Cy fiela
Iy>kHa fja 06aBe3y mcryHe. Hemauky YcTaBHU Cyf je TIOHMIITHO OBY OMTY-
Ky cMaTpajyhnu fja je HeorpaHmdeHa MoryhHoOCT ponuTesba ja 06aBexXy CBOjy
Jlelly HecIIojuBa C OIIITUM TIpaBoM nuyHOCTH fierie.*® ¥ mosomy ose omty-
Ke, HeMayKyl 3aKOHOJaBaIl je IPOIMCcao MOCeOHy ofipen6y O OrpaHMYery
OZIFOBOPHOCTM MAaJIONIETHUKA, KOja MAJIONIeTHNUKY flaje MoryhHoOCT fa cBojy
OJTOBOPHOCT OTPaHM4YM Ha BPEJHOCT CBOje MMOBMHE KOja IIOCTOjU Yy 4acy
CTUIIalba ITYHONIeTCTBa.

[TpaxTiyHa noTpeba fa ce MOCIOBambe Pefy3eTHINIKE pajiibe HACTABN
y Hepuopy Ao feobe 3a0CTaBLITHHE 3aXTeBa Ja ce JO3BOJIM HACTaBaK Jie/ar-
HOCTY YaK ¥ KaJja y CAaHAC/IeHIYKO] 3ajeJHUIIM MMa ITOCJIOBHO HECIIOCOOHMX
mmna. Y TOM CIyd4ajy, O HaCTaBKy JelaTHOCTU Tpeba [ja ofjIyde IOCTOBHO
CIIOCOOHM HACTIeIHUIM Y 3aCTYIHUIY ITOC/IOBHO HECIIOCOOHVX HAaCTeJHUKA.
MebyTum, y nupy 3aIuTuTe IOCIOBHO HECIOCOOHMX JIMIA, CPIICKO IIPABO je
orpann4mio opnanrherme 3a 3aCTyname carlacHoOIINy opraHa cTapare/bCTBa.
Ponute/sy MMajy 3aKOHCKO IIPaBO M JY>KHOCT Jia 3acTYIajy CBOje fieTe Y
CBYM MPaBHUM TTOCTIOBMMA KOjU Cy M3BaH HeroBe MOCIoBHe criocobHocTn. 8
Ouu cy raxkobe opnamhenn fa pacnonaxy VMMOBMHOM MajIOJIeTHOT JieTe-
Ta, 1M aKO Ce pajy O MMOBMHM BeJMKe BPEJHOCTU HEOIXOJHA MM je ca-
IIACHOCT opraHa craparebctsa.’’ 3a pacronarame nmosmHoM mruhennka
CTapaTeby je CaIJIaCHOCT OpTaHa CTapaTe/bCTBa yBek notpebna.”’ Bymyhu ma
Ipeay3eTHNYKA [eaTHOCT COOOM HOCU PU3SMK pasHMX 06aBe3a, MOITIO 61 ce
3aK/BYUNUTH fia je 3a OITyKy O HaCTaBKy o0aB/barba [IeTaTHOCTY YBEK HEOll-
XOJIHa CaIJIACHOCT OpraHa crapare/bcTsa. lllTaBuine, 6pojHe MOCTOBHE OITY-
Ke TOKOM 00aB/bamba JIeTaTHOCTH Takobhe 61 Oute ycmosjbeHe carmacHouhy
opraHa crapare/bctBa. OUMreHO je 1a OBAKBO pellierbe He OAroBapa IoTpe-
6aMa TProBaykor IIpOMeTa M Ja je MPaKTUYHO TEIIKO M3BOM/BUBO. V3riena

45 BGH, II ZR 223/83. Bug. R. Frank, 313.
46  BVerfG, 1 BvR 1542/84, ox 13. 5. 1986.

47  Hemauku rpabhancku sakoHuk us 1900. rogune — HI'3 (Biirgerliches Gesetzbuch), map.
1629a; R. Frank, 313.

48 Tlopopmwunu 3akoH — II3, Cnyxbenu inachux PC, 6p. 18/2005, 72/2011 — ap. 3aKoH 1
6/2015, u1. 72, cT. 1.

49  TII3, 4m. 193, cT. 2 1 3.
50 TI3, 1. 140, cT. 2.
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Zia je y CPIICKOM IIpaBy HAaCTaBaK JIe/TAaTHOCTY Te€K HAKOH Jieo0e 3a0CTaBIITH-
He jelHO TIPaKTIYHO pelleme. [leTaTHOCT MOTY HACTaBUTU CaMO IIOCTIOBHO
CIIOCOOHY HAC/IETHNUIIY, AKO CY 1e000M 3a0CTaBIITIHE CTEK/IN IIPAaBO Ha Ha-
3UB ¥ IIOC/IOBHY MMOBVHY IIPEMUHYJIOT IIpefy3eTHNKA. Tpeba HaloMeHyTH
la ce OBJie He paii O HAITyLITalby Hade/la yHMUBep3alHe CyKIecuje, jep Io-
CJIOBHO CIIOCOOHM HAaC/TeJHUIM HACTaB/bajy [ENAaTHOCT IPEeMMHY/IOT IIpef-
y3€THIKA Ha OCHOBY OIJIYKe O /1e0OM 3a0CTaBIITHHE.

III HacnehuBame ygena opraka

Y cprnckoMm mpaBy TProBadky OPTAKIyK je PEryayucaH y 3aKOHY O
MIPUBPETHUM JPYLITBUMA IIOJI HAa3WBOM OPilia4Ko gpymmso.s ! Oprauko
IPYLWITBO HacTaje Ha OCHOBY YTOBOpa HajMambe iBa opraka’ 1 uma CBOjCTBO
nipasHor una.” Hocumal npemyseha je opTayko APYIITBO KO CaMOCTa/laH
HpaBHM Cy6jeKT, OHOje HOCUIALl IIpaBa ¥ 06aBe3a Koje HaCTaHy y HOCTIOBA®BY
npenyseha. ITopen opradykor ApymTBa, 3a gyrose npenyseha ogrosapajy u
oprany. OpTaly HEOTPAHUYEHO U COMMTAPHO OiITOBAPajy CBOjOM MMOBJ/HOM
3a 06aBe3e OPTAYKOT IPYIITBA ¥ Ta OJTOBOPHOCT Ce He MOKe OrpaHumInTn.”*
Bynyhn ma oprauko gpymTBo mma ImpaBHU CYOjeKTUBUTET ¥ MOCEOHY MMO-
BUHY, OPTALlM UMajy Yflefle y PYIITBY CpasMepHoO CBOjuM ymosuma.”> Kama
jellaH ofi opTaka yMpe, IIOCTaB/ba ce IMUTambe [a /M IEroB yhaeo MoXKe Ja
npebhe Ha BEroBOr HaC/lIeTHMKA 1 TOJ], KOjYM YCTIOBMMA.

Oprauko ApywTBO je popMa opraHnsoBama npenyseha kop koje mma-
HOCT 4/IaHOBa JIPYIITBA MMa M3y3€THO BeIMKM 3Ha4aj. OpTrany cBojoM MMO-
BIHOM OZITOBapajy 3a o6aBese APYIITBA, a ycuex npenyseha mo npasuy 3a-
BVICY Off BbVIXOBOT JIMYHOT 3aj1arama ¥ capajamwe. MebhycobHa Besa opraka je
TaKo O/MCKa fla JOBOAYM y MUTambe MoryhHOCT HacnehuBamwa opTaukor yyerna.
Bynyhn ma opranu padyHajy Ha nmuuHe 0cOOMHE CBAaKOT OPTaKa, He MOXe Ce
IPeTIIOCTaBUTY Jja Cy OpTaly CIIpeMHM Ja Ipefysehe HacTaBe ¢ HaclIeqHM-
IMMa IPEeMUHYJIOT OPTaKa, KOj MOXK/Jja He TI0Ka3yjy MCTe IMYHEe KBalUTeTe.
Y HemMayKoM IIpaBy je cBe Ko 1998. ropyHe BaXKMIo IpaBUIo a CMPT OpTaKa
TOBOMM IO IIPECTaHKA OPTAKIIyKa, aKO IITO JPYIrO Hije YTOBOPEHO, a OBO IIpa-
BIJIO U Jlajbe BaXKV 32 OPTAKIIYK rpahaHCcKOr IpaBa Koju HeMa KOMepIMjaTHI
1<apaI<Tep.56 3Hayaj IMYHOCTY OpTaKa He 3axTeBa, MehyTum, oBako pamu-

51 Bup. M. Bacumesuh, 150.

52 Bup. 3II[, un. 93 u 94.

53  Bwupm. 3I1M1, un. 2, 3 n 8.

54  3I1M, un. 93.

55  3IIM, un. 96.

56 R. Frank, 314-315; H. Brox, 449-450; D. Leipold, 235-236. Bug. HI'3, map. 727.
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KaJTHO pellerbe CTOTalITO IIOCTOjU jeHAKO 3HayajaH MHTEPeC Jia Cce cadyBa
npenysehe u omoryhu mpeocranum opranymMa fja HacTaBe C IOC/TIOBAbEM.
ITpema pemeny cpIcKor IIpaBa, a TO pelllelbe BaXU U y HEMAuyKOM IIPaBy
HaKOH pedopme u3 1998. roguHe, CMPT OpTaka He JOBOAU IO IMpecTaHKa op-
TA4KOT IPYLITBA, Beh APYIITBO HacTaB/ba [a IOCTOjI C IIPEOCTAIUM OPTALIN-
Ma, alnyfeo IPEeMUHYIOr OpTaKa He IIpefla3y Ha HberoBe HacleJHUKe, OCUM
aKo To Huje Moce6HO yroBopeHo.”’ OBO MPaBMUIO HA Haj6O/BY HAYMH IITHTH
YJIaHOBE OPTAYKOT JPYIITBA jep CyAOMHA yiena IPeMIHY/IOr OpTaKa 3aBUCK
Ofl IbMIXOBOT JOrOBOpA. 3aKOH II0/Ia3M Off IPETIIOCTABKeE [ja OPTAaLlM He >KeJle
fia HOBO JINIle CTYIM Ha MECTO IIPEMIHYJ/IOr OPTaKa, ai OCTaB/ba MOryhHOCT
Ia ce U3PUYMUTO OfpeNy ipydaruje.

AKo He MOIy Ia CTyIle Ha MeCTO IIPEMUHY/IOT OPTaKa, HeroBy Ha-
CTIEJIHVII MMajy TPaBo Ha HAKHAY BPETHOCTU HETOBOT OPTAdyKOT yrea.”s
Y ciydajy cMpTM OpTakKa jaB/ba ce CUTyallyja Koja je CIMYHa CUTyauuju
KaJa OpTaK McTymm u3 gpymrsa. CMpT opTaka ge, Kao U UCTyIIame OpTakKa,
jellaH off HayMHa IIPEeCTaHKa CBOjCTBA OpTaka.”” 3aTo Cy IpaBa HaCIe[HU-
Ka ypebena ynyhusamwem Ha ozipen6y Koja pery/miie HOCIefuIle UCTyIamba
opTaKa.60 Y cnyvajy mcrynama, Kao U y Cly4ajy CMpPTU OpTaKa, IIpeocTa-
M OPTAIM TIpey3uMajy HeroB yieo M cpasMepHo ra mene usmeby cebe.S!
3a IpywTBO HacTaje obaBe3a IMpeMa OPTaKy KOji je UCTYIMO [ia Y POKY Of
IeCT Mecel MCIUIATV JMKBUJIAIMOHY BPEHOCT merosor yaenma.’” IIpema
OIIITVM IIPaBWIMMaA O OfTOBOPHOCTU OPTaKa, 3a OBy 00aBe3y OAroBapajy u
cBu wranoBu apymrea.®’ Kaja oprak McTymu us ApyuITBa, ¥ HEroBy MMO-
BMHY y/Ia3) IIpaBO Ha HaKHa/ly IMKBUIaLlMOHe BPeIHOCTH yAena. VcTo Tako,
KaJja OpTaK yMpe, IPaBO Ha HAKHAAy AMKBUJALVIOHE BPESHOCTM IIpUIIa-
Ia IBeroBoj 3a0cTaBIITHHM. IIpuMeHa mpaBmiIa o UCTYyNaWky U3 OPyLITBA Y
CIy4ajy CMPTM OpTaKa HeOIIXOfiHa je ¥ 300T OArOBOPHOCTM HAcC/efHNKA 3a
Iyrose JpYyIITBa KaJa je IpyLITBO npesagyxeHo. Hacnegauum HpeMI/IHI}IOF
opTaka IOY>XHM Cy fia IpYUITBY UCIUIaTe CpasMepHy BPelHOCT JyTOBa,
PaBHO y3 NPUBWIETH)Y BPEGHOCHO OTpaHMYeHe OATOBOPHOCTY KOjy Hacyel-

57  3I11, wr. 119, c1. 1; HT3, map. 131 (3).

58 Bugz. H. JoBanosuh, 35-40. Kaza nma Bullle HaClleTHMKA, IPABO Ha UCIUIATY BPEFHOCTH
[IpUIIajia CaHACTIeHNYKOj 3ajefHMLIV 1 HBeroBa fiajba Cy/j0MHa 3aBUCH OF, OI/IyKe O 1eobu
3a0CTaBIITHHE. JoBaHOBMUA, MehyTuM, roBOpy 0 HaKHAJY Kao Jja Ce pajy O CUHIYIAPHO]
CyKIlecHji, Kao ia CBaKy Off HaCTIeAHNUKa MMa CBOje 0Ce6HO IPaBO Ha HAKHATY, LITO He
ofiroBapa IpaBU/IMMa CPIICKOT HAC/IENHOT IIpaBa.

59  3IIM, un. 117, ct. 2.
60  3IIM, un. 119, ct. 4.
61  3IIM, um. 122, ct. 1.
62  3IIM, un. 122, cT. 2.
63  3IIM, un. 93, cT. 1.

64  3II, un. 122, ct. 3.
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HMLM MHade YXnBajy. Hacnemuuum mpemmuymor opraka Tpeba Takobe ma
y4ecTBYjy y BOOUTH M TyOMIMMa M3 IOCTIOBA KOj Y BpeMe CMPTM OpTaka
jour ysex Hucy 6um sappmen.®

CnyHo penieme npeasubeHo je y HemaukoM npasy.Kama Hacmenunim
IIPeMUHYJIOT OpTaKa HeMajy IpaBo fAa CTYIe y APYIITBO, OHM MMajy IIPaBo
Ha WCITaTy BpeaHocTH yaena (Abfindungsanspruch).5® Oo npaso, mehytnm,
npousIasu u3 ofgpenaba fuUCIo3nTUBHOr Kapakrepa. OHo je npenBubeno y §
738 Hemaukor rpabaHckor 3akoHMKa, Koju ypehyje ucTyname 4raHa fpymit-
Ba y C/Iy4ajy HEKOMEpLVja/HOT OpTaKIyKa rpahaHckor mpasa, a Koju ce
CYICUJVjapHO NPUMERYje Ha TProBa4KM OPTaKayK mocpenctsom § 105 He-
MayKOT TProBayKor 3aKOHMKa. IIpaBo Ha ucnmaTy BpefHOCTH yena MoXe fia
6y/e OrpaHMYeHO MM CacBUM MUCK/bYdYeHO cropasymoM opraka.’’ IIpasHa
KBa/muKalyja TaKBOT CIIOpa3yMa 3aBJMCH Off HAUMHA Ha KOjU je IMpaBoO Ha
UCIIZIATY OTPAaHMYEHO. AKO je IIPaBO Ha UCIIJIATY UCK/bYYEHO Y CIY4ajy CMPTU
OMI0 KOT OpTaKa, pajy ce O [BOCTPaHO 0baBesyjyhem yroBopy crora mro
CBaKM OpPTaK MMa HIaHCy fia moseha cBoj ygeo cMphy mpyror opTaka, mmm
Ia U3ry6u CBOj yAeo y CIydajy cBoje cMpTi.”~ HacympoT ToMe, aKo je IpaBo
Ha UCIUIATy MCK/BYYEHO CaMo Y CIy4ajy cMpTu ofpeheHor mmm oppehennx
OpTaKa, OHfIa ce pajy O IOKJIOHY KOjU je yuMIibeH IPeoCTaauM OpTaluMa.
AKO ce UCK/by4erbe ITpaBa Ha UCIIATy KBa)‘II/ICl)I/IKy;g Kao IIOKJIOH, HaCJIe[THM-
IV MOT'Y JIa 3aXTeBajy UCIIJIATy CBOT HY>KHOT JiefIa.

Jla mu cy mpaBwa CpICKOr IpaBa Takobe AMcHno3nTHMBHA? 3aKOH U3-
PUMMTO HaBOMM /ia OPTAllM MOTY JIa M3MEHE CPasMepy y paclofiem yhena
IPEeMIUHYJIOT OpPTaKa,”” Kao M POK 3a MCIUIATy NMKBUAALMOHE BPETHOCTH.
Mory nu opranu fa ofly KOpak jla/be I Jja MCK/byde IIPaBO Ha HaKHAJY MK
fara orpannde? Ako ce rmobe off Toraga y MHTEpHUM OTHOCKMA OPTaKa BaXk1
Hauesno c106oze yropapama’> 11 a OpTaK MMa IIPaBo Jja Pacloaxke CBOjUM
ynenom,”* onrosop je motspman. IIpaBo HacleTHMKA HA HAKHAIY BPEHO-
CTU yJena MoXKe fa OyZie MCK/bY4eHO Y KOPUCT CBUX MU ofpeheHnx opraxa.
OBakaB criopasyM IIo IIpaBMU/Iy He 3aXTe€Ba CAaITaCHOCT CBUX OpTakKa jep ce y
OpTAYKO JIPYNITBO He YBONY HOBY WwiaH.’ > Kao mTo je Beh HaBeneno, mpasHa

65  3I1M, wr. 123.

66 D. Leipold, 236; R. Frank, 316; H. Brox, 450.
67 H. Brox, 450.

68 H. Brox, 450.

69 H. Brox, 450.

70 H. Brox, 450.

71 3IIM, un. 122, ct. 1.
72 3IIM, un. 122, cT. 2.
73 M. Bacumesnh, 151.
74 Bup. 311, 91 96-99.
75  Bwupm. 311, ut. 98.
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KBa/mMuKalyja copasyMa KojuM ce UCK/bydyje IIpaBO Ha HAKHAJy 3aBYUCU
Off TOra fia /I Ce OJHOCK Ha Y[ieo CBUX MM caMo oppebenux opraxa. Ilo-
pen UCK/byYera IIpaBa Ha UCIUIATy BPEGHOCTHU yZeNa, CBaK/M OPTaK MOXe, IO
OMIITUM MPaBU/IMMA HACTEHOT NIPaBa, CBOj yZi€0 3aBELITATV IPEOCTaIUM
opTalyMma.

Curyanyja je MHOTO KOMIUIMKOBAaHMja aKO OpTaly IpenBupie #a he
OPYUITBO HACTAaBUTU Ja IOC/Ayje ca HaclefHMUIMMA IIPEMUHYIOT OpTaKa.
[Ipobnem ce jap/ba KO HauMHA Ha KOjyi HACTETHMIM IPEMUHYIOT OpTaKa
ynase y ApywmrTso. [la 11 ce BUXOBO CTylame y APYLWITBO OfBMja IO IIpa-
BIJIMA YTOBOPHOT ¥ KOMIIAHMJCKOT IpaBa MM IO IpaBWINMa HAC/IEHOT
npaBa?’’ UnaHOBM OpTAYKOT JPYyIITBA MOTY f1a yroBope fia he oprauko
JIPYIITBO HACTABUTH Jja TIOCTTYje ¢ HACTETHMIIMMA TPEMUHYTIOT opTaka.’® 3a-
KOH Ka)ke /a Yy TOM C/1y4ajy HacAeTHMUIM MOTy fa 3aXTeBajy of ApYyIITBa fa
CTyIle Ha MeCTO IIPEMUHYJIOT OpTaKa, a Taj 3aXTe€B MOTY IIOCTaBUTU Y POKY
ox 30 maHa of MPaBHOCHAXHOT OKOHYamba OCTABMHCKOT IIOCTYIKA.”~ 3aKOH
Takobhe Kaxke Jja HaCJIeTHMUIM MOTY Jia OfOMjy Jia CTyIle Y OPTAuKO APYIITBO
U Jla ce Y TOM CIIy4ajy yeo IIPEMUHYJIOT OpTaKa pacloferbyje IpeocTaanM
opraumma.®” Jla 1 oBe ofipenbe roBope o HaclehuBamy opTavykor ypjena
umm o HedeM ApyromM?CTudy 1M HacleSHUIM YHeO OpTaKa II0 CaMOM 3a-
KOHY, Kao ILITO MHade Ba)XX! 3a HaclehuBame, WM caMo IPaBoO fia CTyIe Y
OPYLITBO, KOje je 110 CBOM IIOPeK/y YyrOBOPHOI Kapakrepa? [la nu ce mpe-
HOC y7lela OCTBapyje Yy OKBMPMMa KOMIIAHMjCKOT IIPaBa, CaMO Ha OCHOBY
IIpaBHOT IIOCTIA inter vivos, WM Y OKBUPUMA HaclefHOr npasa? OBa aAnneMa
IeTa/bHO je pacIpaB/beHa y HEMadyKoj IPaBHOj TeOpuju, Ife ce Takobhe Imo-
CTaBUJIO NMTakbe IIPaBHe IPUPOJie IIPEHOCa Yera ca MIPeMMUHY/IOr OpTaKa Ha
merose cenbennke’!. CTaBoBM HeMauKe IPaBHE TEOPUje MOTY Jia TIOMOTHY
y pasyMeBamby pelllela CPIICKOT 3aKOHOZIABIIA.

1. HemocpemHo MM NocpesHo CTUIambe yaena?

Ako oprayko ApywTBO Tpeba [a HACTaBU IOC/IOBabe Ca MPAaBHUM
cnenOeHnIIMa IIPEeMUHY/IOT OPTaKa, CYKIjecuja y IMpaBo Ha yAeo MOXKe Aa
Ce OCTBapy Ha [jBa HAuYMHA:CMIENOCHUKY Ce MOXe JaTH IPaBO Aa CTYIU Y
npywto (Eintrittsklausel) uny ce Mo>Xe IpefBUAETY HEIIOCPETHO CTUIIAbe

76 Y cpIcKkoM IIpaBy ce IIPeTIOCTaB/ba [a je NMPEeHOC yela Ha APYror OopTaka HO3BO/bEH,
Bup. 311, am. 98.

77  Bugz. D. Leipold, 236-237.
78  3IIM, un. 119, ct. 1.
79  3IIM, un. 119, ct. 3.
80  3IIM, un. 110, ct. 2.

81 Osge ce HaMepHO KOPNCTY M3pa3 ,ClIefOeHuK" jep ce y onpebeHnM cnydajeBuma yreo
IIpeMMHYJIOr OpTaKa He cTude HacnehuBamweM, Beh cuHTyIapHOM cyKIiecujoM.
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ynena y npymty (Nachfolgeklausel).#* Y npsom cry4ajy, onpehenom muiy ce

Taje MpaBo Ja CTYyNM Y SPYLITBO Ha MECTO NMPEMUHYJIOT OpPTaKa, a MpeocTa-
M opTaiyce 06aBesyjy fja C BIM 3aK/byde YTOBOP O CTYIAmby Y APymTBO.>
OBpie ce He pajy O HaCJe[HOIPABHO] CyKlecuju, Beh o cTuijamy Ha OCHO-
By yroBopa y kopuct tpeher.®* Cammm Tum, npaso Ha crymame y mpyut-
BO MOXKe fla ce IpemBUAM M 33 IUIA KOja HUCY HACAENHUIY IPEeMMHY/IOT
opraka.®® JIuie koje uMa mpaBoO @ CTYNM y APYIITBO MMa OGITUTAIMOHO-
TIPaBHM 3aXTeB 3a 3aK/bydelbe YTOBOPa o TpujeMy y ApymTBo.®® Bemrunma
ylena Ha Koju crenbeHuk uMa mpaso opehyje ce yrosopom opraka.®” Axo
Cy ycnoBu 1of, KojuMa he cleg6eHuK CTynmmMTH Ha MeCTO IPEeMMHY/IOT Op-
Taka ofipeheHN Tako Aa ocTanmM opTany HeMajy MOTYRHOCT fa MX Memajy,
cMaTpa ce fia je clef0eHMKY yunibeHa oOaBesyjyha IOHyHma 3a 3aK/bydere
YroBOpa O CTyNamwy y APYLITBO, TAKO Ia OH CTMYe IpeoOpakajHO MpaBo ja
jeTHOCTPAaHOM 13jaBOM CTYINU Y APYIITBO (IIpaBo OmIyje, Optionsrecht).88 y
CBaKOM CJTy4ajy, IIpaBo Ha CTylambe y OPYIITBO CTHYe C€ Ha OCHOBY YTOBOpa
y kxopuct Tpeher, a He o ocHOBY HacnebuBama. ITomto cregbeHuK cTude
IpaBo fla CTYIIM y APYIITBO, yAieO IpeMuHysor opraka Hehe mpehm Hemo-
CPelHO Ha Wera. Y TPEeHYTKY CMPTU OpPTaKa, leroB Yo Ce paclofe/byje Ha
IpeocTajie OpTake, a ClIefOeHNK CTUYe YAeO TeK Kajla IPUXBATU Aa CTYNU
y mpymrso.®’ Vsmehy ymena mpemmHynmor opraka u yuema crefibeHNKa He
1oCToju NpaBHN yaeHTuTeT. Clef0eHnK MoXe Jla CTeKHe yAeo Ha BUIIe pas-
IMYUTUX HauMHA. AKO ClIefl0eHUK MMa IIPAaBO Ha VICIUIATY BPEIHOCTY yaena
IIPEMMHYJIOT OpTaKa (aKo je HacJIeIHUK WM je TO IPaBO CTEKAo IO PyTOoM
OCHOBY), OH MO>e TPXKUTH JIa Ce TO MPABO MPENHAYM Y YAeO y APYWTBY. "
Y cBakoM ciyu4ajy, nopey, obaBese Ha 3aK/byuelbe YyToBOpa ca Caefi0eHNKOM
IPeMUHY/IOT OpTaKa, MOXKe ce IpefBujeTy obaBe3a opTaka ja Ha crenbe-
HUKa TIperecy ofipehenu ymeo y apymrsy.” IIpema Tome, yroBop O mpaBy
Ha CTyIame y OPTayKo APYIITBO je BeoMa (ieKCHMOMIAH MHCTPYMEHT 3a
ypebeme cynbuHe opTakiyka y cy4ajy CMpTU OpPTaKa, aay bIMe He MOXKe
la ce MocTUrHe HacnehuBamwe OpTaukor ypena Tj. HeOCpegHa CyKIecuja y
IIpaBo Ha Y7ieo.

82 H. Brox, 451-458; R. Frank, 316-322.
83 H. Brox, 451.
84 H. Brox, 451.
85 H. Brox, 451.
86 H. Brox, 451.
87 H. Brox, 452.
88 H. Brox, 452.
89 R. Frank, 317.
90 H. Brox, 453.

91 H. Brox, 454.
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JIpyru HauumH [ja ce APYLUITBO HACTABM C HACTETHMUIMMA IIPEMUHYIIOT
opTaka je myTeM yroBopa o cykuecuju (Nachfolgeklausel), kojum ce npensuba
ma he oppebeHo mmile HEOCPeTHO CTYNMUTY Y IPaBHY HMO3UILVjY IPEMUHY-
or opraka Tj. fa he HenocpenHo crehy mweroB yneo y ApywTBy. Y HEMAuKoOj
TeOpUj1 CIIOpHA je NpaBHaA IIPMPOJA OBOT yropopa. HemsBecHo je ma mu ce
IPEHOC OCTBapyjeé CaMO Ha OCHOBY YrOBOpPa W/IM j€ HEOIXOLHO CaJiejCTBO
HacregHor npasa. [Ipema Bnagajyhem cxBaTamy, y OBOM CiIydajy ce pagu o
HACIETHONPaBHOj cykuecuju.”> HemocpeHo CTHMIame OPTaukor yiema He
MOXKe Jla ce 3aCHVBA Ha YTOBOPY y KOPUCT Tpeher 3aTo IITO WIAHCTBO Y Op-
TauKOM JPYIITBY, IOPEJ paBa, CTBapa u obasese.”>Ako 61 crebenHnK He-
IOCPEJHO CTUIIA0 YAeO IPEeMMHY/IOT OpTaka Ha OCHOBY OPTAuKOI yroBOpa,
pazmio 61 ce o HemO3BObEHOM yroBopy Ha Teper Tpeher.’ IIpema Tome,
CaMO HaC/IeHUK IIPEMMHY/IOT OpTaKa MOXKe HEeIOCPeJHO fia CTYIM y HeroB
opTauku yzeo. IlomTo yroBop opraka Huje OCHOB IO3MBama Ha Haciebe,
HeroB 3Ha4aj je y ToMe LITO oTBapa MoryhHocT 3a Hacnebusame. Fbume ce
Mema JIUCTIO3UTMBHO MPABUIO O HEHACTEAMBOCTY OpTavykor yiema.” Jne
MIMEHOBAHO y OPTa4YKOM YTOBOPY CTUYe Y/ieO Y APYLITBY CAMO aKO IIOCTaHe
HaC/IeHYK II0 OIIITHM IIPaBIIMMa Hac/IefHOT npaBa. [ToTpe6Ho je, nakie, aa
ce ofpenbe OpPTAYKOT YTOBOPA TIOK/IOTIE C HACEJHONPABHOM cuTyarujom.

HaBepneHa KoHIIeNIMja O HEIOCPETHOM CTHILIAKkY OPTAYKOT yiena ITy-
TeM HaclehuBama Hammasy Ha 3HaYajHe JOKTPUHAIHE AMIeMe Kaja OCTOju
BUIIIe HaclegHMKa. [IpeMa Haueny yHMBep3aaHe CYKIecHje, yieo peMIHY-
JIOT OpTaKay/Ias3u y 3ajefHNYKY MMOBMHY CaHACTeTHUYKe 3ajeHULIe, alu je
CIIOPHO JIa /M CaHAClTeJHUYKA 3ajefHNUIIa MOXKe fla MMa CBOjCTBO OpTaKa.
[Tonmasehm op MoryhHOCTM fia ce OATOBOPHOCT OTpaHMYM HA 3a0CTABIITUHY
¥ Off HeCTabWITHe IPUPOJie CaHACTeHIYKE 3ajeHNIIe, HeMadKa Cy/CKa ITpaK-
ca ¥ IIpaBHa JNOKTPMHA CMATpajy fa OHa He MOXKe Jia MMa CBOjCTBO OpTa-
Ka, Beh 1a cBOjcTBO OpTaka CTMYe CBaKy Off CAHAC/IEHUKA CPa3MEPHO CBOM
HacneHoM sieny.”’ OBO peliebe, Koje je y6OKO yKOPEHEeHO Y HeMadKoM
IpaBy, CTOjX Y CyOoKOy C Haye/llOM yHMBep3ajHe CyKlecuje KOju ce Hajaasu
y OCHOBM HaclefHOr mpaBa. Hamme,Haueno yHuBep3alHe CyKIecuje Haja-
Xe Jla céa TMpaBa 1 obaBese ocTaBuola Hpehy Ha cée HeroBe HacIefHNKe
Kao HUXOBA 3ajeHNYKA HeIofe/bHa MMOBMHA. MehyTum, mpema msnoxe-
HOM CXBaTamy, HOJa3y [0 CUHTYIapHe CyKIecyje Y OpTauKyu yHeo OCTaBM-
oua (Sonderrechtsnachfolge) — npaBo Ha ymeo He IpuIafia CaHACIETHUYKO]

92 D. Leipold, 237-239.

93 D. Leipold, 237.

94 D. Leipold, 237.

95 R. Frank, 318.

96 D. Leipold, 237.

97  D. Leipold, 237-238; R. Frank, 319-320.
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3ajelHUIV Kao Jleo HeIofie/beHe 3a0CTaBIITIHE, Beh ce ofMax pacroperbyje
Mmeby canacneguuiuma. Moxe ce pehu fa je oBaj cTaB HAPOUNTO HEOUEKU-
BaH aKo Ce y3Me y 003up /la HeMayKo IIPaBO [03BOJ/baBa Jja CaHACTIEHIYKA
3ajegHMIIA HACTaBY [ENaTHOCT IIPEeMMUHYIOT TIpefly3eTHIKA, MAKOo je Heorpa-
HIMYeHa OfIFOBOPHOCT MHXEPEHTHA I0/I0XKajy NMpefy3eTHMKA.

Curyanyja ce jom BuiIe KOMIUIMKYje Kajja ce yroBopu fia he mpymr-
BO HACTaBUTHU Jia MOC/Iyje CaMO Ca jeflHMM WIM HEKOMUIIMHOM HaceJHMKA
IIPEMMHY/IOT OpTaKa. Y TOM CIIy4ajy, yH4eo OpTaKa IIOCTaje HAaclefuB CaMo
3a onpehene nHacnmegumke.” OBfe OIeT [OMa3M [0 OACTyHamwa Off Haye-
Jla yHUBeEp3ajIHe CyKlecuje. Yieo IIpeMUHY/IOl OpTaka Tpeba Ja IpuIagHe
CBMM HaC/IeHMIVIMA Kao HIXOBA 3ajef[HIYKA CBOjIHA, MehyTuM, opraun He
XeJle Ia CBYM HaclegHMIM YDy y opTauko apymTBo, Beh cy To mpaBo pesep-
BIJCa/IM caMoO 3a Heke off muX. lllTaBuine,momrTo yroBop opraka Hije OCHOB
pacronarama 3a0CTaBIITMHOM, jaB/ba C€ JWIEMA A M HACIETHUK CTUYe
ylieo IIPeMMHY/IOT OPTaKa Cpa3MEPHO BPEJHOCTY CBOT HAaC/IE[HOT fieia, VN
cTuye 1eo yreo? OAroBop 3aBUCU Off TyMauerba OPTA4KOT yTOBOPa, aln y
CyMBU Tpe6a MPeTNOCTABUTH /I HACTETHUK CTIYe HeTOKyTIaH yieo.” Yko-
JIMKO BPeJHOCT y[ie/a IIpeBa3niasy BPEeJHOCT IeroBe HacleflHe KBOTe, Ha-
cnepHMk he 6uTH yXKaH [ja BUIIAK BPETHOCTY UCIUIATU OCTA/INM HACTIeTHMU-
muma.' % Yieo mpemumyor opraka He ynasu y meroBy 3a0CTaBIITUHY, aju Ce
pauyna y mweHy BpemHOCT 3a oTpebe neobe saoctapirrume. !

360r OBUX KOMIUIMKOBAaHUX IPaBHUX KOHCTPYKIMja M OACTYIama
OJl HayeJa YHUBep3a/lHe CYyKIlecuje HeKM ayTOpM KPUTUKYjy CXBaTame O
HaCJIeIHONIPAaBHO] IIPUPOAM CYKIlecHje y yZileo IPEMUHYIOT opTaka. bpokc
(Brox)cmarpa f1a yzieo IpeMMHY/IOT OpTaKa MOXKe Jla e CTeKHe HEeIOCPeHO
Ha OCHOBY yTOBOpa OpTaKa He3aBIUCHO ofi Hacnehupama.'*? TIpema merosom
CXBaTamby, YTOBOP KOjUM Ce HEeIOCPEeJHO IIPEHOCH OPTAYKM Y/Ie0 MOXKe Jia ce
KBa/mMQUKyje Kao yroBop y KOopuct Tpeher 3aro mITo momoxkaj opTaka mos-
pasyMeBa Hepas/lTy4Hy MeIIaBMHY KOPUCTU U T€PETa, Y KOjoj, IO IPaBUIY,
KOPMCTY BUIIe jofase 1o uspaxaja.'*> [lopex Tora, muie xojem je ocTaB/beHa
KOPJMCT MMa IIPaBo fla KOPUCT ofbuje, TAKO Jja Cy HeroBU MHTEpecH ajleKBar-
Ho samrruhenn.!*[Taxe, mpema oBoM craHOBMIITY, CTEAGEHIK TIPEMUHYTIOT
OpTaKa HeloCpPefHO CTHYE HEroB Yo y OPYLITBY Ha OCHOBY OPTauKoOT yro-
Bopa. Huje HeonxomHO cafejcTBO Hac/lIeNHOTr IIpaBa.

98 R. Frank, 320.

99 D. Leipold, 238.

100 D. Leipold, 238-239.

101 H. Brox, 457.

102 H. Brox, 455.

103 H. Brox, 455.

104 H. Brox, 455.Bupn. HI'3, map. 333.
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2. Pememe cprckor npasa

W3 n3smoxeHUX cXBaTara MOXKE C€ 3aK/bYYMTHU Jla OPTadKO APYLITBO
MO>Ke []a HaCTaBM MOC/IOBambe ca ClIef0eHNIIMA IIPEMIHY/IOT OpTaKa IyTeM
PasIMYNTHUX IPAaBHUX KOHCTpyKIMja. Ha ocHOBY yroBopa opraka cieg6eHuK
MO>Ke JIa CTeKHe IIpaBo Jja CTYIM y PYLITBO, IITO 3Haun Aa Hehe Hemocpen-
Ho crehm yaeo nmpemmnynor opraka. Hema cymme a ce y Tom cry4ajy pagn
o yroBopy y Kopuct Tpeher./Iuie koje nma IpaBo Aa CTYIHM y APYIITBO He
Mopa OUTU HacIefHNK IIpeMUHYor opraka. Jlpyra MmoryhHocT je Hemocpen-
Ha CyKIlecija Ha OCHOBY yrosopa opraka. OHa je moryha y nBe BapmjaHTe:
JMIle MMEHOBAaHO y YTOBOPY HEIOCPENHO CTHUYe yheo IpPEeMUHYJIOr OpTa-
Ka Kao HeroB HacleJHMK (HEONXOHO je CajejcTBO HAC/IEHOT IIpaBa) MIN
NMIle MMEHOBAHO Y YTOBOPY HENOCPENHO CTUYE Y/ie0 NPEMMHY/IOr OpTaKa
CaMO Ha OCHOBY yroBopa (HHUje HEOIXOJHO CaJiejCTBO HAC/TETHOT IIPaBa).
Osa apyra BapujaHTa je Moryha camMo ako ce WIAHCTBO Y OPTAuKOM JIPyLIT-
By kBanuoukyje kao xopuct. Huje usBecHo kojy of oBuX MoryhHOCTHM je
CPIICKM 3aKOHOJlaBal] MMao y BUJY Kajia je IpelBUe0 IpaBuao u3 91 119
3akoHa O NpUBpeSHMM ApyIITBMMA. HakasmocT, 4MHM ce Ja 3aKOHOZABAIL
HUje ¥Mao Ofy4aH CTaB O IPaBHO] NIPUPOAM CyKIecHje Y CIy4ajy CMpPTH
opraka. ¥ cTaBy 2 HaBe[IeHOT 4/laHa CTOju:

»AKO je yToBOpOM 0 OCHMBamy ofpeheHo fa ApylITBO HaCTaB/ba
fla IOC/Tyje ca Hac/lefHMIVIMA IPEeMIHY/IOT OPTaKa, a HAaCIeIHNULN Ce
ca TMMe He carjace, yeo opTaka ce pacropebyje cpasmepHo Ha mpe-
ocTase oprake.”

3aKoH, JlaKyIe, Kake [ja JPYLUITBO HacTaB/ba fla IOCIYje C HAclegHUYU-
Ma TIPEeMMHYJIOT OPTaKa ako ce OHU ¢ WuM cainace. 3alTo je MOTpebHa ca-
IJIACHOCT HAaCJIe[IHMKA aKO Ce Y/leo CTu4e HaclnehuBameM Tj. o cumm 3akoHa?
Jeaudko Tymauemwe OBe ofipefibe He OCTaB/ba MOTYRHOCT fia je 3aKOHOfABAaI]
MMao y BUIY IIPaBO Ha OfpuIlame Off HaclefCcTBa. VI3puunTo je mpomnmcaHo
Ia HacJlemHUIM Tpeba fla ce carace Ja HacTaBe IOC/IOBAlBEOPTAYKOT IPYIIT-
Ba. Y cnesieheM cTaBy 3aKOH Kake:

»AKO je yToBOpOM 0 OCHMBamy ofpeheHo fa IpylmTBO HacTaB/ba
fia TIOCITyje ca HaCTeQHNUIMMA IPEMIHYIOT OpPTaKa, HACIefHWUIY MOTY
y POKy of 30 maHa of faHa IPaBHOCHA)KHOI OKOHYalba OCTaBMHCKOT
IOCTYIIKA []a 3aXTeBajy Off APYLITBA [ja CTyIle HA MECTO IPEMMHYJIOT
opraka.“

I3 ob6e ompenbe jacHO mpomsnasy Aa ce yAeo opTaka He CTHYe He-
HOCpenHO, Beh [ja HacIeMHUIM CTUYY CaMo Hpaso ga 3axiiesajy ga ciliyiie
y gpywitiso. OBO IIpaBO HAacTaje HA OCHOBY YyroBopa opraka (yroBop y Ko-
puct tpeher) u Moxe fja ce KkBamukyje Kao MoTpaxxkypame (3axXTeB fia ce
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3aK/by4l YTOBOP O CTYIAY y APYIITBO) WIN Kao IpeoOpakajHo mpaso (op-
TaIy Cy yIyTHIM HEOTO3MBY TOHYAY 3a CTymMame y apymTso).®> Oppe ce
HEeCYMBBUBO pajyl O YLOBOPY y KOpucT Tpeher jep HaclemHUMK CTUde CaMo
IpaBo Jja CTYIN y APYIITBO, a He CTH4Ye HMKAKBe 0oOaBese. Y CBAKOM CIy4ajy,
He paju ce o HacnehuBamy ymena opraka.'% Yrosopro mopexno mpasa Ha
CTymame y [pyLITBO 3HAa4M fla KOPMCHMK YTrOBOpa yOIIITe He Mopa ja Oyfe
Hac/IeHUK IpeMyHyIor opraka. Oppende yropopa He MOpajy ce MOK/IONM-
TU C HaC/IEAHOIPAaBHYM IOCTefuIama. AKO ce, Ha IIpuMep, IpeasBuan aa he
APYLITBO y CIIy4ajy CMPTH ofipeeHOr opTaka HaCTaBUTH Jja IIOCITYje C TIUIleM
A, a muue b mocraHe HacmenHUK, mune A he u gasbe MMaTH IpaBo Jja CTY-
mu y apyirBo. Kpahe pedeno, mpaBo Ha cTymame y ApyIITBO HE3aBIUCHO je
op, HacnehuBama. Y mpuior ToMe roBopM U UMIbCHMIA [ je 3aKOHOfaBalj
BpPEeMEHCK! OTPaHMYNMO IIPAaBO Jia Ce 3aXTeBa IIPMjeM y OPTAvyKO [PYILITBO,
IITO 3HAYM fla ce He pajil O HAC/IeJHOIPAaBHOM 3axTeBy. ~ Moxke ce mpert-
IOCTAaBUTU JIa 3aKOHOZIaBall KOPUCTHU Ped HAclegHuyu caMo 300T IpeTIo-
craBke ja he y Hajsehem 6pojy caydajeBaoprany >KeleTH Ja CeIoc/IoBambe
HACTaBU C BVUXOBMM Hac/legHunyMa. Mehytum, mpaBo opTaka ja pacrona-
Ke CBOjUM Y/e/IOM He MOXKe Ce OTPaHMYUTHU Ha pacIojiarame y KOPUCT Ha-
cnegnuka. CBaky OpTaK MOXe Jia IIpeHece CBOj yfieo Ha Tpehe /e npaBHU
TIOCTIOM inter vivos, aKo MIMa CarIACHOCT OCTa/MMX opTaka,'®® mto Tpeba ma
BOXI U Yy CIAydajy pacmonaramwa mortis causa. Hema pasnora ga ce mpaBo
Ha pacIioyarame y/ie/loM OTPaHN4YyM Y KOPUCT Hac/lenHuKa. Jlakie, kaja 4ia-
HOBY OpPTAa4yKOT APYIITBA NpefByue Aa he ApylITBO HACTaBUTH Ja HOCIYyje
C HacJIefHMLVIMA IIPEMUHYJIOT OPTaKa, ygeo opiiaka He Uocilidje HAcnequs,
Beh HacmegHMUM ciliuvy Gpaso ga ciiyiie Yy gpyuwiiiéo. 3aKOH O IPUBPEN-
HVYM JpYIITBMMA IpenBubha caMo yroBop o CTymamy y OPTadKo APYLITBO
(Eintrittsklausel), anv He M yTOBOp O HEIIOCPEIHOM CTULIAby OPTAYKOT yena
(Nachfolgeklausel). CnenbeHyk peMuHy/IOr OpTaka [0/asu 10 yAena y op-
TA4YKOM JIPYLITBY Ha IocpefaH HaunH. OH He CTHYeE Y/ie0 KOju je OpTaK MMao
y 4acy cMpty, Beh mpaBo #a cTymm y ApYIITBO M CT€KHE CBOj yAieo. YCIOBK

105 Bup. H. Brox, 451-452.

106 Josanosuh rosopu o ,ycnoBHoM HacnehuBamwy ymena“. Bua. H. Joanosuh, 29. Ilpema
IeTOBOM CXBaTamby, 3a Hac/ehuBambe y/ena IpeMUHYIIOT OpTaKa HEONXO/HA je CaITacCHOCT
IIpeoCTaNnX OpTaka M HacaegHuKa. MehyTum, y cucTemy cpICKOT HAacIefHOT IpaBa
mo HacnehuBama momasu Mo caMoOM 3aKOHY 1 HaclnehuBame obyxBara cBa HaclenuBa
mpaBa 1 o6aBese. 320CTABIITIHA HeMa CBOjCTBO IIPABHOT /MIfa, Beh MocTaje 3ajeHMYKa
JIMOBVHA CBUX HACTIENHVKA Y 4acy CMPTM ocTaByola. 36or tora Huje mMoryhe ma jemHo
mpaBo 6yme ycnoéHo HacmenuBo. KoMe 6y TakBO IIPaBO NPUIIAZANO JO OCTBApera
ycnoBa? JemHO IpaBo MOXKe OMTY HACIeUBO, Y KOM CITydajy IIpe/lasy Ha Hac/lefHMKe II0
CIIN 3aKOHA Y 4acy Aealuje, WM HeHAC/Ie[VBO, TAKO ja CMplly TUTYy/Iapa IpecTaje fa
TIOCTOjI.

107 Bup. 30H, un. 221.
108 3II, wr. 99.
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noy Kojuma he crynurtu y gpymrBo Mory a 6yay pasnudauTi off yClIoBa Koje
je UMao IpeMMHY/IN OPTaK.

IlocpenHo cTumame moppasymeBa AMCKOHTMHYWTET u3Mehy ymena
IIPEMUHYJIOT OpPTaKa M yJie/la HeroBOT CIef0eHnKa, ITO 3HA4ajHO KOMILIN-
Kyje IpaBHY CUTyalujy. Y 4acy CMpTMOpTaKa Heros yzieo ce fienu usmeby
OCTa/IMXOPTaKa, a IPaBO Ha HAKHAJy BPEJHOCTYU Y/ie/la YIa3u Y HeroBy 3a-
OCTaBIITVHY (aHA/IOTHO Ce TIPUMeIbYjy MpaBM/lIa KOja BaXKke Kajla OPTaK MC-
Tymu u3 fpymrsa). CynbyHa mpaBa Ha HaKHaJly 3aBVCH Off yTOBOpPA OpTakKa
jep cy mebyco6nu oHOCH OpTaKa U HBUXOB OFHOC IPeMa OPTAuYKOM JIPYIIT-
By ypebenu mucmosurusrum mpasumma.!’”’ Opramm mory ma mckmbyde
IIpaBO Ha HAaKHAJly WIM Ja ra IpeHecy Ha JuIie Koje je opnautheHo fia cTy-
mu y apymrso. OBO je BeoMa BaXKHO jep /MIie Koje ¥Ma IpaBo fa CTYIN y
IpymTBO MOpa j1a yHece onpehenu ymor.!'® Permmo, ako muie A mma mipa-
BO fia yhe y ApymTBO ymecTo jemHOr opraka, mako Hehe mocTaTu Hacref-
HJMK TOT OpTaKa, lbeMy Ce MOXKe JaT! IIpaBO Ha HaKHaJy BPeTHOCTN yZerna
TaKo Jla IPMIMKOM CTyIama y PYIITBO MOXKe Jla 3aXTeBa Jja Cé TO HeroBo
NoTpaXXuBakbe IIpeMa ApymTBy cMarpa yrnorom.'!! Hapasro, ako mTo pyro
HIje yTOBOPEHO, IIPaBO Ha HaKHaJly BPEJHOCTM IPMUIAfa CBMM HACIETHN-
uyma. MebhyTum, usrnena ma cprcky 3aKoHOfaBall Huje JOCIETHO CIPOBEO
KOHIIENIIVjy O MOCPENHOM CTuIamy yaena. IIpema 3akoHy o IpMBpeTHUM
ApYLITBMMA IIPaBO Ha HaKHAJy BPETHOCTH y/ena IpUIajia CaMO HAC/IeIHN-
[Ma KOju HICY CTYTIWTM Ha MECTO TIpeMUHyJor opraka.''? OBo mpasuo
He OfiroBapa KOHIIEIIVj| O IIOCPEHOM CTULIAlby OPTAadKor yzena. Jlue koje
Tpeba fla CTYIy Ha MeCTO MOKOjHOT OpTaKa CTH4e caMo IpaBo Aa yhe y op-
TauKo JIPYLITBO, Tako fia he yaeo crehm Tek Kajja MCKOpMCTM TO IpaBoO 1
Tek oHja he umary o6asesy yrare ymora. Y mebhyspemeny, ymeo nmpemMuHy-
JIOT OpTaKa IIpecTaje Ja IIOCTOji,a IEeTOBO MECTO y 3a0CTABUITHHY 3ay3UMa
IpaBO Ha HAKHAJy BPEHOCTU. 3aKOH TaKole rpemm Kaja Kaxke fla Hac/ef-
HUIIV MMajy TIPaBo Ha HAKHATY CPA3MEPHO C60M HacregHom geny' > sato mto
IIO TIPaBWIMMA O YHMBEP3a/IHOj CYKIleCUju MpaBo Ha HaKHaJy NpMIIaja 3a-
OCTaBIITVHM Kao 3ajeHIYKa MMOBIHA CBUX HaclefHNnKa. KoHauHa cyn6mHa
IpaBa Ha HAaKHAJy 3aBUCH Off Of/IyKe o feobu 3aocrasiuTute. Hacmemunim
MOTY [ia HOCTUTHY JJOTOBOP /ia IIPaBO Ha HAKHAJy IIPUIIa/{HE CAMO jeJHOM Off
BUX 1 fa ra usMeby cebe nmopene y cpasMepu Koja ce pasnukyje of cpas-
Mepe ’BIXOBUX HaC/Ie[HNX [e/0Ba.

109 Bup. M. Bacumwesuh, 151.
110 R. Frank, 317.

111 H. Brox, 453.

112 3IIM, um. 119, cT. 4.

113 3IIM, wt. 119, cT. 4.
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Onpenba KojoM ce IpaBo Ha HaKHAJy BPEJHOCTH Yje/la pe3epBuIle
3a Hac/leJHMKE KOjU HUCY CTYNMIM Ha MECTO IPEMMHY/IOT OpTaKa JI0BOAM
y HuTame Liely KOHCTPYKLMjy O IOCPeJHOM CTHUIaly opTadkor yaena. Ilo-
CPeHO CTHUIIalbe yfena MofipasyMeBa JUCKOHTMHyuTeT n3Meby mpasa mpe-
MMHY/IOT OpTaKa U IIpaBa IErOBOT C/Ief0eHNKa. YIeo IMPeMMHY/IOr OpTakKa
ce racy, a IeroB Cef0eHNK CTUYe IMPaBo [a CTYIM Y JPYLITBO M CBOj YO
CTHYe TeK Kajla MICKOPUCTM IIPaBo Ja CTymu y ApyiTso. Ilomro crendennk
TOCTaje HOBYU WIAH JPYIITBA, 32 Bhera MoCcToju obasesa yruiate yrmora.' ' Axo
MMa IIPaBO Ha MCIUIATy BPELHOCTHU yfena IPeMUHYIOr OpTaKa, Hberos el -
OeHMK MO)Ke TO NPaBO Ja MCKOPUCTYU Kao YJIOT y OPTAYKOr ApyWITBO. Tako
ce, Ha ITOCPejaH HAauMH, YCIIOCTaB/ba €eKOHOMCKI KOHTMHYNTET u3MeDy yznema
CTapor 1 yfiena HOBOT opTaka.MebhyTum, mpeMa je3audkoM Tymademy ofipes-
6e u3 w1 119, ct. 4, MuIe Koje CTyNa y OpTayKo APYIITBO HeMa IpaBO Ha
HaKHa/ly BPe[IHOCTH yJie/lla IIPEeMUHYJIOT opTaka. [la 6u ce oBaj BeIVKY IIpO-
6em n3berao Tpeba npubehy 1yBHOM TyMadery. 3aKOH IOIa3y Off TOTa fia
cefi0€HMK IIPEMIHYJIOT OpTaKa CTUYe VICTY Yie0 Y OPTAuyKOM JIPYLITBY, MaKO
IpPaBHU UIEHTUTET yfe/la 3aucTa He mocroju. To sHaum Jja ce oBa ofipesi-
6a MOXKe TyMauuTy! Kao 3aKOHCKAa KOHBep3uja: IIPaBO Ha HaKHaJy BPeNHO-
CTU yZie/la IPEMMHYJIOT OpTaKa cMaTpa ce yJI0roM HOBOT OpTaka. ¥ CBaKOM
cay4ajy, 6ynyhu na cy HaBefieHe ofpenoe 3aKoHa O IPUBPEJHUM APYIITBIMA
AVCTIO3UTUBHOT KapaKTepa, YWIAHOBYM OPTAyKOT APYIITBA MMajy MoryhHocT
Jla IeTa/bHO ypefe HacTaBaK MOCTOBamba ca CIef0eHNIMMA IPEeMIHYIIOT Op-
Taka, Te, u3Meby ocrasor, u cynOuHy ImpaBa Ha HAaKHAJy BPESHOCTU yHesa
IPEMUHYJIOT OPTaKa.

HaBeneHo pemiemwe, Mako HMje jefJHOCTaBHO, 3HA4YajHO jebosbe oOf
KOHIIETIMje O HeIIOCPEJHOM CTHIaby OPTAYKOT y/iena IIyTeM HacnehuBama.
Ibume ce nsberasa cyko6 msmelhy Hauena yHMBepsanHe CyKIecuje U TMdHe
IpUpoJe OPTAKIyKa KOjU Ce jaB/ba Kaja opTauy npensupe fa he HacraButu
IIOCTIOBalbe CaMo ca jeSHUM Off Buille HacnenHuka. Kama 6m ceypgeo opraka
HacnehuBao, oH 61, Kao eo 3a0CTaBIITHHE, IPUIIAA0 CBUM HACTeTHNUIMMA
— TO3MIIMja OpTaKa IpuItana 61 caHacIefHIIKO]j 3ajeHnun. OcTaBumal Koju
KeJIM Ja CBOj OPTAYKM yieo ocTaBy ofpeheHoM HacmeqHuKY, Mopao 6u fia ca-
YJMHY TeCTaMEHT ¥ Jja OPTAauKM y/ieo 3aBellTa y BUAy jerara. MehyTnm,360r
obaBe3He YHUBep3a/lHe CyKIecHje, HaCIeHNK KOMe je OCTaB/beH Yieo IMao
61 caMO OONUTaIMOHO MpaBO IpeMa ocTanuM HacnegHuuMa. Kpahe peve-
HO, TI0 IPaBI/IMAa CPIICKOT IIPaBo yOIIITe Huje Moryhe ma ce Hacnehusamem
HEOCpPeIHO CTeKHe jenHo oxpebeno mpaso. IlITo je HajBakHMje, OpTaLyU He
6u nmanu MoryhHocT ma nszabepy nuiie ca KojuM he HacTaBUTHU [TOCTOBame,
MAKO Cy KOJj OPTAUKOT APYLITBAINYHE OCOOMHE YIaHOBA Off IPeCyaHe BaXK-
HocTu. HacemHommpaBHO peleme He MOXKe 1a M30erHe oBe ImpobieMe, 0CcuM
aKO ce He NIPU3HA CUHTy/IapHAa HaCJIe[HONpPaBHA CYyKIeCHja, Kao LITO je TO

114 3IIM, wr. 96.
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YyYMIbEHO y HeMadyoM IpaBy. VIsriema fa ce 3aKOHO#aBall, MAaKO HECIPET-
HO, TIPUKJIOHNO ,,yTOBOPHOj KOHIIEIIMjU, IITO 3HAYM Ja y CPIICKOM IIPaBy
yomurre Huje Moryhe Hacnequitiu opTauku yneo. Kontunynrer usmeby yne-
J1a CTapoT U yfie/a HOBOT OpTaKa MOXe fia Oy/ie caMO eKOHOMCKM, @ HIKAKO
IpaBHMU.

Kapa je yroBopom opraka mpensubeno pga he apymrBo HacTaBUTH
MIOCTIOBambe C Hac/IefHUIIMMA IPEeMMHYJIOT OpTaKa, Hac/IeAHULIM MOTY Jia Tpa-
JKe [la cé OpTayKo IPYLITBO IIpeMHa4M y KOMAHAMUTHO APYIITBO, a [a OHU
CTEKHY CTaTyC KOMaHIH/ITopa.l > Ilo IpoMeHe IIpaBHe (opMe ApyIITBA MOXKe
ma mobe caMo y3 car/lacHOCT CBUX OpTaka. 3aKOHOZABAl] OBJe M3PUYNTO Ha-
BOJIM 1a Ce YTOBOPOM OpTaKa MOXKe OApeuTH yaeo y fobutu Ha koju he Ha-
CIIeHULM VIMaTM IIPaBO aKO Ce JPYLITBO IIpeyHauM Y KOMaHAUTHO APYIITBO.
HapeneHna 3akoHCKa IpaBU/Ia HUCY Of, BEIMKOT 3Hadaja jep HacleHMULIMMA
HYje TIPUSHATO Upaso ga 3axiliesajy mpoMeHy ¢opme apyumrsa. OpTayko
ApywTBO he mocTaTv KOMaHAUTHO APYIITBO CaMO AKO Ce CBM OPTAallM C TUM
carnace. TakaB JOTOBOP je HO3BO/bEH IO ONIITUM IIPaBUINMA.

IV HacnehuBame yena y KOMaHZUTHOM JPYUITBY

KoMaHIMTHO ApYIITBO ce pas/MKyje Off OPTAuKOr APYLITBA MOCTO-
jameM OapeM jefHOTr YIaHa 4Mja je OATOBOPHOCT 3a o6aBe3e ApPYIITBA Orpa-
HudeHa (komarguTop).!'® Komangurop ofrosapa 3a o6asese ApyImTBa caMo
JI0 BpeqIHOCTY CBOT Heyinaheroi ynora.'!” Hakon mto uctynn ceojy o6asesy
TIpeMa JIPYIITBY, OITOBOPHOCT KOMAHAMTOPA MpecTaje.''® Unanosu koju He-
OTpaHMYEHO OrOBapajy 3a obaBese ApyuITBA (KOMIUIEMEHTApH) MMajy UCTU
IPaBHY [0JIOXKAj KO ¥ WIAHOBYU OPTAYKOT APYLITBA M HA BUX Ce IPUMEbY)y
TpaBu/Ta Koja Cy MpOTMcana 3a optauko apymrso.' ' Komaumurao npymrso
omoryhaBa fja ce HampaBu pasimka n3Mel)y akTUBHMX M NTACMBHMX WIAHOBA
npymrrea.'?’ Komanauropy mo npasuty Hemajy mpaBo Jia pyKoBojie MOCTIO-
BUMa JIPYIITBA ¥ J]a 3aCTYMajy ApymTso, 2! Beh cy muxosa mpasa orpammye-
Ha Ha yfleo y HoOUTH ““ U IIpaBO Haa30pa.

115 3IIJ, ur. 119, ct. 1-4.

116 3IIM, un. 125.

117 3IIMO, wr. 125 u 9. 134, cT. 2.
118 3II, ur. 134, cT. 1.

119 3117, ur. 126.

120 Bup. M. Bacumwesuh, 169.
121 3III, wr. 131.

122 3T, w. 130.

123 3II[I, wn. 132.
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Bynyhu pa KoMaHZMTOpM He YIpaB/bajy IOCTOBambeM APYLITBA U Jia
HIICY OATOBOPHU 3a o0aBe3e APYIITBA, HUXOBE IMYHE OCOOMHE HUCY Of
3HaYaja 3a yCIex ApywTBa. AIICTPaKTHO TOCMAaTPaHO, KOMIIJIEMEHTapyMa je
CBEjeJHO KO Ce Haja3M y IO3ULVjJM KOMaHAMTOpa. 300 Tora KOMaHANUTOP
MOXe CTT0O0fIHO a IIpeHece CBOj YZieo WM YaK Jeo yhena Ha Tpehe e, 2
V3 nctux passnora, 3akoHofaBal npeasubha ga HacIeTHNIM IPEMIHYIOT KO-
MaHJUTOpa CTYIajy Ha HEroBo mecto.'?> Tlonasehn op ¢dopmynanuje ose
ozpenbe, Te uMajyhu y Bupy peraTMBHO Maiy 3Hadaj TMYHOCTY KOMAaHJMU-
TOPa, MOXKE C€ 3aK/bY4YNTH Jia je YIe0 KOMaHANTOPa HaclAeoVB U Jja Ipeiasn
Ha IberoBe HacJIeqHMKe 110 IPaBIIMMa Hac/IefHOT NpaBa. Y HEMa4yKOM IIpaBy
BJIaJla CXBaTame Jja Ce M OBJie OJCTYIIA Off Haue/la YHUBEP3a/He CyKLecHje 1
Tla CBaKM HaC/IEJHVK IOjefMHAYHO CTUYE CBOjCTBO KOMaHJII/ITOPa.126 Mnak,
IIOCTOje ¥ CYIIPOTHA CXBaTama Y KOjuMa ce UCTUYe [ HeMa OIIPaBJAHOT pas3-
JIora Jia ce OfCTYIM Off Hauesla YHUBep3alHe cyKuecmje.127 Ymeo xoMaHINTO-
pa je IpeBacXOHO YAeo y KallMTaIy ¥ Ha bera Tpeba IpUMEHNUTH IIpaBuIa
KOja Ba)ke 3a yZIeO y [PYLITBY C OTPaHMYIEHOM OATroBOpHOIINY 1 yheo y ak-
I[MOHAPCKOM )1pymT13.y.1 Axo uMa Bullle Hac/IefHUKA, YAeO KOMAaHJAUTOPA,
Kao Jleo 3a0CTaBLITHHE, IPeJCTaB/ba IHUXOBY 33jeJHIIKY I/IMOBI/IHy.129 OBo
cxBarame Tpeba Jja BXXM M Y CPIICKOM IIpaBy. YIeo KOMaHAUTOPA je Hacle-
IVB, IITO 3HA4M JIa y/Ia3U y 3a0CTaBIITUHY KoMaHAKUTOpa. Kajga uMma Buiie Ha-
C/IefHUKA, 3a0CTaBLITIHA je 3ajeflHNYKA VMOBIHA CaHACTeTHIYKe 3ajefHNIIe
(yHmBepsanHa cykuecuja). [lo eobe 3aocTaBUITHHE, I0I0XKA] KOMAaHAUTOPA
MMa caHacjeJHMYKa 3ajefHHUIle TaKO /la HacIeJHULM MOTY Ia YIpaB/bajy U
pacronaxy yheaoM caMoO Ha OCHOBY jefHOITIacHe oinyke. Hema pasmnora ma
ce OfICTYIN Off Haue/la yHMBEpP3ajHe CyKIecuje jep NMYHOCT KOMaHAUTOpa
HUje of IPeCcyHOT 3Havaja 3a MOC/I0Bakbe KOMaHAUTHOT ApywTBa. Kao mTo
KOMaH/JIUTOP MOXKe CBOj y/eo fia IOfeNn U IpeHece Ha Buile Tpehux nuia,
TaKO JICTO CaHaC/IeHUYKA 3ajefHNIle MOXKe Jla Ipey3Me MOJI0XKaj IPeMUHY-
JIOT KOMaHJUTOPA.

HacraB/pame ApyIITBa ca HaC/AeHNUIVIMA IPEMUHY/IOT KOMIIEMEeHTa-
pa ypebeHo je ucTuM mpaBumMMa Koja Bajke 3a OPTavyKO APYIITBO. 3aKOHO-
maBan, mehytum, mpegsuba jemno msHeHabyjyhe mpasuio 3a crydaj cMpTi
jegunoi xommnemeHnrtapa. Oppen6a wi. 137, ¢1. 4 3akoHa O NpPUBPENHUM
ApYLITBYMA T/IaCH:

124 3I1M, Yn. 129, ct. 3.

125 3IIMO, um. 137, ct. 1 n 2.

126 D. Leipold, 239; R. Frank, 322-323.
127 H. Brox, 459-460.

128 H. Brox, 459-460.

129 H. Brox, 459-460.
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»Y CIy4ajy CMPTH jefVHOT KOMIUIEMEHTapa APYLITBO HaCTaB/ba
Ia TOC/yje ca HaclefHMLMMA NMPEeMUHYIOT KOMIUIEMEHTapa, aKo Ha-
C/IEOHMIIM Y POKY Off TPU Mecella of JaHa IPaBHOCHAKHOT OKOHYalba
OCTAaBMHCKOT TIOCTYIIKA 3aXT€Bajy yNIMUC IPOMEHEe KOMIUIEMEHTapa y
perucrap.”

Wsrnepa pna sakoHOfaBall O3y Off MPETIIOCTaBKe fla je JIMYHOCT
KOMIUIEMEHTapa Of 3Hayaja caMo 3a [pyre KOMIUIEMEHTApE, a He ¥ 3a KOMaH-
IUTOpeE, IITO HUKAKO HUje c1y4aj. [IomTo KoMIIeMeHTapy BOJie ITOC/IOBabe
APYIITBA U 3aCTYIajy APYIITBO, ycIex mpenyseha 3aBucu of BUXOBOT 1N4-
HOT 3aJ/1arama U HbUXOBUX INYHKUX 0cobmHa. [IpemMa ToMe, TMYHOCT KOMILIe-
MeHTapa je IUTame Koje 3aHMMa CBe WIaHOBe ApyuITBa. KomanauTopn, Koju
yIaXy CBOjy MMOBMHY y KOMaHJUTHO [IPYIITBO, MMajy OYMITIE/laH MHTEpeC
Ia ce mocloBobheme MoBepy MOY3JaHMM M CIIOCOOHMM mmumma. IIpaBuiio
Koje je IpefBNUeO CPICKM 3aKOHOfIaBall CTaB/ba KOMaHIUTOPE Y HE3TONHY
HO3ULYjy /la MOPajy fa MpUXBaTe Jja HacTaBe MOCIOBAIbe Ca HAaC/lIefHUIIMA
MpeMIHY/IOT KOMIIZIEMEHTapa, YakK ¥ aKo HeMajy Bepe Y IbUXOBe MOCTIOBHE
CIIOCOOHOCTI.

V Hacnehusame ypena y ApylITBY ¢ OTPAaHUYEHOM
ofgrosopHourhy

Viieo y ApymITBY C orpaHudeHoM oxrosopromhy je macmemus.'*° 3a
HacnehuBame yjena Bake OIIITA ITpaBU/Ia HACJeNHOT paBa. [Intame ofro-
BOPHOCTH 3a 00aBe3e [pyILITBA YOIIIITE Ce He IIOCTaB/ba jep YWIAHOBY JIPYLIT-
Ba C OTpaHIYeHOM OTOBOpHONIhY HICY OrOBOpHM 3a merose obasese.'”!
Kapga ympe wiaH gpyIuTBa ¢ OrpaHMYeHOM OATOBOpPHOIINY, HeroB Hac/leTHUK
HETIOCPeTHO M IO CU/IM 3aKOHA CTH4e Beros ypaeo. [la 6u Morao jja octBapu
IpaBa Koja MIMa II0 OCHOBY Y/l€/Ia, HaCJIeTHMK MOpa Jia Ceé YIUILIE y PErUcTap
IpUBpPEJHMX CybjekaTa, aly yImc UMa caMo JieKJIapaTUBHO I€jCTBO.

AKO 1Ma BUIIIe Hac/IeHMKa, yIeo IpUIa/ia CaHaCJeTHIYKOj 3ajeHNUII,
TaKO Jja HaCJIeHHVIIV CaMo 3ajefHYKOM OJI/TYKOM MOTY Jja YIIpaBjbajy U pac-
nomaxy yaenoM.CaHac/lIefHUIM ce CMarpajy jeSHMM YIAHOM APYLITBAU
COMMTAPHO Cy OATOBOPHNM 3a obGaBese mpema ApymTBy.'> Ila 6w BpIIM
IIpaBo IVIaca Koje MM IIpUIIafia 110 OCHOBY yfela, OHM MOpajy fia IOCTaBe

130 3IIM, un. 172, ct. 1.
131 D. Leipold, 235.

132 Cympotho: Z. Stefanovi¢. CredpanoBuh cmaTpa fa ce yfmeo y ApPYIITBY CTMYE YIUCOM
y perucrap. Hacnemumk, MebyTum, cTude ymeo Imo caMoM 3aKOHY, a YIMC JMMa CaMo
IeKIapaTHBHO IEjCTBO.

133 3IIM, wr. 153, cT. 4.
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sajemHmakor myHomohrnka.'** [lo mocrasmara 3ajeuuuxor mynomohmimka
IIpaBHE pafitbe KOje JPYLITBO IpefysMe IpeMa jefHOM HaclAeTHUKY VMajy
/IejcTBO TIpeMa CBMM HacmemHMumMMa.'>> Y HeMaukoM TIpaBy BaXM MCTO
pelleme, ¢ TUM fla IpaBHA pafilba yuMibeHa IpeMa je[HOM Hac/IefHUKY MMa
IejCTBO IpeMa CBMM HAC/IeJHMUIMMA CaMO aKO je y4MibeHa IO JMICTEeKy Me-
cell maHa off jaHa oTBapama Hacmeba.!’® Ha Taj maunm ce macnemnuimma
OCTaBjba IepPHOJ Off Mecel] JjaHa fla ce obaBecTe O MpaBMMa KOja Cy CTEK/IN
HacnebuBamem.

Ha 3axTeB jegHOr o HacIeSHMKA MIM HA 3aXTeB APYLITBA, OCTAaBUH-
CKM CYJ, MOXe Jja IIOCTaBM IPUBPEMEHOTr CTapaolla 3a0CTaBIITHHE Koju he
YMeCTO Hac/eHMKa BPUIMTY WIAHCKa TpaBa y ApymTsy.'>’ Osa moryhsocT
je BeoMa 3HayajHA KajJla HACJeSHMIM He MOTY Ja Ce carjace O yIpaB/bamy
yIenoM.

Haxkon nacnehuBama, cynOuHa yznena 3aBucK off OfIyKe O feobu 3a-
OCTaBIITUHE. Y[ie0 y APYLITBY C OTPaHMYEHOM OFTOBOpHOIINY MoXke Aa
ce momenut uamely Hacmenmmuka.'*® Vako y mpyrum ciydajeBuma moctoju
MOTryhHOCT 71a ce OCHMBAYKUM aKTOM OfIpefy fa Cy yienu Hefebyubu (fa 6u
Ce CIIpeYnsIo yMHOXaBatbe YWIAHOBA APYIITBA), TAKBA Ofpenda He B Kaja
ce pamu o Hacnehusamy.'*

HacnehuBame ypena Moxke #a ce OrpaHMdYM IPaBOM Ha IPUHYSHM
oTKyn ypena. OCHMBAauKMM aKTOM MOXKe fla ce ImpefBuAM Aa he gpymrTso
i ofpeheHr WIaHOBM [pyLITBA MMATK IPaBO HA IPUHYAHM OTKYI yAea
npemunynor wiana.'*" Y tom cryuajy, ocHuBaukuM akToMm Mopajy ma 6ymy
ozpebeHy HauMH 3a MpoLeHy HaKHaJle 32 OTKYII y/e/Ia U POK 3a MCIUIATY Ha-
kraze.'*! Ako oBa muTama Hucy ypeheHa, mpaBo Ha IpUHYTHM OTKYT Hehe
Hacrary. Jlakje, WIaHOBY [IPYLITBA C OTPAaHMYEHOM OArOBOpHOIIhy He Mory
ZIa crpede HacnehuBame yiena y ApyIUITBY, aly MOTY CyLITMHCKY Ja Ta Orpa-
HI4e IPaBOM Ha IPUHYJIHM OTKYIL

134 3IIM, ur. 153, ct. 3,51 6.
135 3IIM, ur. 153, cT. 6, Tay. 2.

136 3akoH O ApPYLITBY C OrpaHMYeHOM ofroBopHoiuhy us 1892. rogune — (Gesetz betreffend
die Gesellschaften mit beschrinkter Haftung), nap. 18 (3).

137 3IIM, un., 172, c1. 2 y Beau ca 30H, un. 210 u 211.
138 3II, wr. 176.

139 3IIM, un. 176, cT. 2.

140 3I1M, wr. 173.

141 3I1M, wr. 174.

192



10-12/2018. Mutomr Bykotuh (ctp. 165-195)

VI HacnehuBame aknmja

AKIMOHapCKO IPYUITBO je APYLITBO KalUTala y KojeM JIM4He Kapak-
TEPUCTIKE WIAHOBA HUCY Off TIPABHOT 3Havaja.'*> OCHOBHYM KammMTan aKiuo-
HapCKOT JIPYIITBA TOfie/beH je Ha aKIiyje, a YIAHOBY JpylmTBa (aKIMOHAPK)
HIICY OfITOBOPHM 32 06aBese ApymTBa.'*® Pusnk mocnmoBama aKIMOHApCKOT
ApymTBa moraba akIMoHape caMo IpeKO TP)KMIIHE BpegHOCTH akimja. C
063MpoM Ha KaNWMTaMMCTUYKy HPUPOAY aKIMOHAPCKOT J[PYIITBA, 3aKOH
npensuba fa je mpeHoc akIyja c1o60faH, OCUM aKo CTaTyTOM TO IIPaBo Huje
orpannueno.'* 3a orpammuema mpasa Ha mpeHOC aKIMja Bake IpaBUIA
Koja ypel)yjy orpanuderme mpasa Ha IIPeHOC y7ena y APYIITBY C OrpaHude-
HoM onroBopHomthy.'*® To 3Haum ya ce mpaBa HacleHMKA MOTY OTpaHUYM-
T NPAaBOM Ha NPUHYZHM OTKYII aKIja, CaI/TaCHO IMpaBuamMMa us 9. 173 u
174 3axoHna o nmpuBpegHuM Apymreuma. Hacnehusame akuuja He Moxe 1a ce
OTpaHNYM Kajia Cy y INTARY jaBHA aKIMOHAPCKA IPYIITBA.

AKo ToCTOju BuIlle HaclAeJHNMKA, aKijuje IPeMUHYJIOl aKIMOoHapa
IpuUIajajy cBMM Hac/leJHUIMMa Kao HbHUXOBa 3ajefHNMYKAa MIMOBMHA CBE [0
meobe 3aocraBuiTuHe. [la O6M BpUIMIM IIPaBO IIaca KOje MM IpHUIIaja IO
OCHOBY IIpaBa Ha aKliMjaMa, HacJIefHMIM MOpajy fla MMEHY)y 3ajeflHUIKOr
nynomohnnka.'*” Kajja saocraBurtmaym npumaja Buie akiyja, oHe ce MOTY
nopemuty n3Mely HaclemHuUKa, a/y Tako Ja CBe aKIMje OCTaHy LieJIOBUTE.
3a pas/nMKy Off yhena y ApyLITBY C OTPaHMYEHOM OArOBOpHOIIhy, akiuje ce
He MOTY TIOJIe/IITIHA OCHOBY OTyKe O ieobu 3aocrasurtue. *® Aximje cy
MebycoOHO jemHakeo BpeSHOCTM M 11O IIpaBMMa Koja [ajy akiyoHapy. AKo
UMa BUIIe BPCTa aKIuja, CBe aKklyje jeqHe BpcTe Mopajy fa 0yay mehycobHO
jemnake.'* la 6u ce ouyBana jemHaKoCT aKImja, 3abparmeHa je Moiena jejHe
aKLyje Ha BUILIe aKliyja Matbe BpegHocTu. [lofena akuuja je o3Bo/beHa CaMO
Ha OCHOBY OJIyKe CKYIILITMHE aKI[MOHAPCKOT IPYLITBA 1 MOpa /ja 00yXxBaTu
cBe aximje onpehene kmace.'>’

ITomrTo ce akumje HacnehuBameM cTUYy IO CHIM 3aKOHA, ymuc y Llen-
TPaJIHM PETUCTap XapTHuja Off BPeJHOCTM HeMa KOHCTUTYTUBHO, Beh camo

142 M. Bacumesuh, 238.

143 3I1M, un. 245.

144 3I1M, a1 261, cT. 1.

145 3II, a1 261, cT. 7.

146 3III, a1 261, cT. 6.

147 3T, wr. 256.

148 3II], un. 248, cT. 2.

149 311, un. 250, ct. 5; M. Bacupesnh, 260.
150 Bup. 3I1, un. 257, ct. 1.
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IeK/IapaTuBHO ,I[ejCTBO.IS ! Kaga nma Buine HacnenHuKa, mpe Ieobe 3a0CTaB-
IITHE CAHAC/IeHNYKY 3ajeJHNUIY Tpeba yIycaTy Kao BIaCHMKA aKIuja.

VII 3ak/pyvyak

Y mommpy mamel)y HacnemHOT mpaBa M KOMIIAHUMjCKOT IIpaBa HACTajy
OpojHa ¥ KOMIUIMKOBaHa IIpaBHa ImTama. Hacnehupame je ypeheHo
jeTHOCTaBHMM OIIITKM ITIpaBM/IMMa KOja BaKe 3a CBe OCTaBMOLe U CBa Ha-
cnepuBa npasa 1 o6aBese. Hacnehusame je 3aMmibeHo Kao cBeoOyXBaTHA U
MOHO/IMTHA CYyKIleCHja KOja CIipeyaBa IIOMeTHY KOja MOXKe Jla HacTaHe ycref
IpecTaHKa jefHOr IpaBHOT cybjekta. MehyTiM, 0co6€HOCTI HeKMX IPaBHUX
o6mmka opraHmsoBama Ipenyseha saxTeBajy mocebHa mpaBmia Cykuecuje.
Kapa ce pagu o mpefyseTHNUKY, caMa UMIbEHMIA [a IIpefy3eTHNYKA pajba
HeMa CBOjCTBO IIPaBHOT /NI U3NUCKYje MoceOHa IpaBIIa O HACTaB/bamby Jie-
JaTHOCTM Off cTpaHe HacnenHuka. HacnehuBame ynena opraka Takobe sax-
TeBa IocebOHa IpaBUJIa jep Cy OpTany Be3aHM MehycoOHMM IoBepemeM 1
padyHajy ¢ IMYHMM OCOOMHAMa CBAaKOTr OopTaka. Yak 1 y C/Iydajy KammTasam-
CTUMYKMX JpyliTaBa IIOCTOjM HOTpeba Ja ce CyKlecuja y yAaeo HpeMUHYIIOT
yaHa orpaHnyy. VIHTepec koju jemHo nuue mma y oppehenom mpenysehy
He MO)Ke Ce yBeK IOTYMHNUTH OIIITUM IpaBummnma Hacnehusama. OcobeHo-
ctu oppebene ¢opme opranusoBama npenyseha Mory 6uTyu Tako 3HadajHe,
Kao IITO je TO CIy4aj KOJ OPTAadyKOr APYIITBA, [ia IOBOfie Y MUTame CaMy
moryhHocT HacnehuBamwa. CpIckm 3akOHOHaBall OBMM IpoOneMuMa Huje
IIOCBETHO MaXKHY KOjy 3aC/Iy’Kyjy.3aKOHCKa IIpaBuia MOTY fla IIOCTy>e CaMo
Kao jefjlaH HENOTIYH OKBMP 3a JOKTPMHAJIHY JUCKYCHjy WM Kao IOYeTHa
CMepHHMIIa Ka Moryhem pelemy.

3ajjaTak je jypucCIpyfieHIje ¥ jyAMKaType Jja IOKyIIa aa GpopMym-
e afieKBaTHa IpaBWIa Koja he mapaxasaTu kommnpomuc usmeby Hauera
HAC/IeHOT IpaBa ¥ Hayesla KOMIIaHMjCKoT npasa. [Ipu Tome Tpeba moce6HO
BOJWUTH padyyHa O TeMe/bHUM HadenuMma Koja oppebyjy meo cmucrem Hacmen-
HoIlpaBHe cyKuecuje. To cy Hajlipe Hauesl0 yHMBep3anHe CyKlecHje 1 Haue-
7o ipso iure HacnehuBama. CBa Hac/leyBa IIpaBa OCTABMOLA Y YaCy IEroBe
cMpTu Mopajy fa mpely Ha merose HacmenmHuke. Hujemno mpaBo He Moxe
OUTK yC/106HO HACTIEAMBO jep OHO Y 4acy Aenanuje Mopa HeKOMe IPUIIacTy
mmn ce yracuti. Kaja uma Buie Hac/leqHMKA, CBa HAac/eMBa IPaBa MOCTajy
IUXO0BA 3ajefHNYKa UMOBYHA. AKO je IOJI0XKaj WIAHA Y HEKOM IpUBPETHOM
APYLITBY HacleauB, oHAa he cBojcTBO wiaHa Hajupe crehm canacmegHmd-
Ka 3ajefHNMIIA, a KOHauYHa Cy#OuHa ypena 3aBucuhe of omayke o feobu 3a-
octaBmTiHe. Tpeba yBek NpaBuUTH jacHy pasnuky usMeby HacnemHonmpaBHe
CyKIiecHje, KOja je yHMBep3aaHa U KOja HaCTyIIa II0 CaMOM 3aKOHY, Off APYTUX

151 30H, un. 212 y Be3u ca 3I1], 4. 249, cT. 1.
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HayMHa CTUIakba y/iena y IpuBpesHoM ApymTBy. HacnegHonpasHa cykiecuja
y TIO3UIIMjy YIaHa IPYIITBA je MOTyha caMo aKko ce IOMMpe IIpaByIa HACIef -
HOT ¥ KOMIIaHMjCKOT IpaBa. Y CyNPOTHOM, IIpeysuMame mpenyseha moxe
fla ce MOCTUTHE He3aBJMCHO Off Hac/lehyBamwa, y OKBMpPMMA YTOBOPHOT IIpaBa.

Milos VUKOTIC, LL.M.
Lecturer
University of Belgrade, Faculty of Law

INHERITING A BUSINESS

Summary

This article is devoted to legal problems which arise in connection with
inheriting a business due to the conflict of the principles of succession law and
the principles of company law. The analysis covers inheritingentrepreneurs and
shares in commercial companies. The author examines the possibility of succes-
sion depending on the legal form of the business. Characteristics of certain legal
forms of business put into question the possibility of succession. Factual continu-
ity, however, may be achieved through contract law, independently from the law
of succession. The author stresses the importance of distinguishing inheriting,
as universal succession which operates by force of law, from other methods of
acquiring the position of entrepreneur or shareholder of a commercial company.

Key words: succession, inheritance, commercial company, entrepreneut,
partnership, company law, law of succession.
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Angpuja BOHOBITh
mokropany IlpaBHor dakynrera YauBepsurera y beorpany

BEHITAYKA MHTE/JIMTEHIINJA N ITPABO NTHTE-
JIEKTYAJIHE CBOJVTHE - MAIIIMHA KAO AYTOP?

Pe3ume

Bewitiauxa unitienuienyuja y xomijyitiepckum cucitiemuma je og cko-
pa cee wewha tema guckycuje, HApouuiio umajyhu y eugy kopucitiu Koje
goupuHocu ceum ungyciipujama. Cucitiemu xoju page y3 tiomoh eewsitiau-
Ke uHitlenuieHyuje cy cocoOHU ga, genuMUHO Unu HOMHYHO AYHIOHOMHO Y
0gHOCY HA 406eKd, U3BPUIABA]Y KOMIJIEKCHe 3agailike 3a U3Y3eiiHo KPailiko
epeme. Anu, witia ce goiogu Kaga jegar waxas cuciiiem ciieopu geno Koju 6u,
10 C8UM KAPAKTHEPUCTAUKAMA, MOTNI0 OUTHU OKAPAKITEPUCAHO KAO ayiliopcKo?
Hpyium pewuma, ko 6u 6uo WwWuiiynap ipasa Ha gery Koje CHiBOPU BEUTTLAUKA
unitienuienyuja? Ilpasna peiynamiuea ose obnacitiu je Hewociojeha unu us-
y3eitino aticitipakimina. Cepxa 0601 paga jecitie ga, y3 omoh KoHueuiilyante
ananuse, upyxcu tpeineq mperymHux cybjekaiia otleHyUjanHo HogooHux ga
6ygy wmuiiynapu jegHol Wakeoi gena, a HAKOH KPamikol Upuxkasa aHiipouo-
UeHIUpUuuHoOCiU ayiiopckol tpasa, Kao u Kpaiikol upeinega ogiosopa iipas-
HUX cuciliema Ha fojasy eewiiiauke unilienuienyuje. Lum jeciie upyxcarve
Hose ciliapiline Tauke 3a 6ygyhe guckycuje Ha o8y temy umajyhu y sugy us-
8eCHOCT pelynucarba sewiitiauke uxitienuieHyuje y ckopujoj 6ygyhnociiu.

Kmyune peuu: sewitiauxa unitienuienyuja, ayimiopcko geno, ayimopcko pa-
60, MAWUHCKO YHerve, UPaso uHiieeKiilyante c60juHe.
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I YBop

MamnHe cy o HefgaBHO 6mne KopuitheHe jeuHO y QYHKIMjM anaTa.
Op msyma mTaMmapuje, IpeKo IapHe MallMHe, na cBe fo 3]I mrammada —
TEXHOJIOTHja je MCK/bYUMBO CITYKM/Ta YOBEKY 7a (HOKycHpa CBOjy KpeaTHBHY
BU3Ujy KaKo OU je ocTBapmo Opxke, makiue, mpenusuuje wi 6osme. IIto cy
MalllHe IPOAyKTUBHUje 1 IITO Ce BUIIEe KOPUCTE 3a PAa3IN4NTe HaMeHe, TO
je 3HauajHUju HUBO OOapama TPOIIKOBA IPOM3BOAIE M IOPACTa IPUXOfA
OHOT KOjM MX KOPUCTHU. MaluHa Wy KOMIjyTep Cy crocobHn ma obpabyjy
MUIMjapAe padyHCKMX OIlepaliuja y CEeKYHIM, He M3UCKYjy XpaHy, CaH MK
HaKHafly 3a pajj — YKPaTKo, IIpe[iCTaB/bajy ujeanHor paguuka. Crora Hu He
Yy[u IITO je TPEHJ ayToMaTusanuje cBe l'IpI/[CgTHI/IjI/I U IITO OBAaKBE MAll-
He BUIIIe HUCY HOBVMHA, Beh I1aBHY MOKpeTaun” eKOHOMCKOT HalpeTKa.’

Jeman o m3yma Koju y HOC/Iefibe BpeMe NPUBIAYM HajBUIIE IaXKHe
KaKO y TEXHOJIOIIKOj 3ajeJHULM, TAaKO U y IINPOj jaBHOCTH, jeCTe TAKO3BaHA
BENITa4yKa MHTEJUTEHIMja , TEPMUH KOjU Ce€ KOPMCTM 33 TEXHOJIOTHUjy ca
MoryhHocTMMa fa ce pasBuja u yuu camoctanHo. Ca paspojem BV TexHo-
7orMje, MallliHe TOTOBO M3BECHO ,eBONMYMPAjy y HpaBIly TOra Jja MOCTAaHY
CIIOCOOHE J1a CaMOCTaTHO cTBapajy. Taj pasBoj JoBeo je U KO MpencnmuTuBama
»MOHOITOa" YOBeKa HaJ{ KPEaTUBHNM CTBAPAHEM.

JenuHCcTBeHa feduHMIIMja BeluTayke MHTEJIEUTEHIMje He IIOCTOjH,
OIHOCHO, TTOCTOj1 uX ucyBuire. BV o6yxBara MHOIITBO pas3IMYUTHX TEXHO-
JIOTMja, Kao IITO Cy MAIIMHCKO ydelmbe, NMPUPOAHa obpasia je3uka, obpana
rOBOpA, eKCIIEPTCKU CUCTeMH, POOOTUKA 1 MAIIMHCKU BUJ, a Y3 Kopuinherme
VCTIPOTPAMUPAHNX TIPABMIA WU ,TPEHMHT" mojaTaka’ KOju ycMepaBajy
IOHOIIee OfITyKa 1, ePeKTUBHO, IOBOJE [0 Ipolieca ,ydema . BJ mamnne
u ypebaju, crencTBeHO 0BUM KapaKTepyCTHKaMa, CIIOCOOHY CY Ia UMUTHPA)y

1 Jamie Condliffe, ,,Actually, Steve Mnuchin, Robots have already affected the U.S. Labor
Market®, MIT Technology review, 2017, gocTynHo Ha appecn: https://www.technologyre-
view.com/s/604005/actually-steve-mnuchin-robots-have-already-affected-the-us-labor-
market/, 17.7. 2018.

2 Ryan Abbott, ,,I think, therefore I invent: Creative computers and the future of patent
law*, Boston College Law review, Vol. 57, 2016, 1080.

3 Peter Cowan, Jim Hinton, ,Intellectual property and artificial intelligence: what does
the future hold?“, IAM media, 2018, focTynHo Ha anpecu: http://www.iam-media.com/
Magazine/Issue/88/Features/Intellectual-property-and-artificial-intelligence-what-does-the-
future-hold, 17. 7. 2018. IIpema 0BMM ayTOpMMa, IpOjeKiije BpeHOCTH TpxKuiita B,
3a 2025. roguHy, cy usMely TpujeceT met u nefeceT MUNMjapA Hoapa.

4 YV ma/meM TEKCTY, pajiu eKoHOMu4HOCTH: BUL.

Kalin Hristov, ,,Artificial intelligence and the copyright dilemma®, IDEA - The Journal of
the Franklin Pierce Center for Intellectual Property, Vol. 57-3, 2017, 433.

6  Maya Medeiros, Jordana Sanft, ,, Artificial intelligence and intellectual property consider-
ations®, Financier Worldwide Magazine, 2018, 17. 7. 2018.
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KOH(UTYypaumujy /byfcKke HeypaiHe Mpe>1<e.7 C TuM y Be3u, 1oJbe TEXHOIOTHje
Koje ce 0aBM BeILITAaYKOM MHTEIUTEHIjOM Ce MOXXe AepUHUCATH Kao
»CUCTTleM Koju cagpxcu obpuce uHilienuieHyuje, Ha 0CHOBY HOCMAPArbA KAKO
ce cucilem UOHAWA, YKOIUKO MOXeE ga ce UPUunaiogu Hoeum cuiiyauujama,
ilocegyje xanauuilieil ga pe3oHyje, ga pasyme 1108e3aHOCIi 4YUrbeHUua, ga
oikpuje 3Haverba U ga UpPelo3HA UCHAUHY... Wiakohe, 0g uHienuieHiliHOT
cuciiiema ce o4exyje ga y4u, 0gHOCHO ga 1000bUIA6a C60je Tiepdopmarce HA
OCHO8Y UPOWNIUX UCKYCIABA .

Hexu aytopn sedunnury BV crucreMe kao KpeaTuBHe, HellpeJBUAUBE,
He3aBJMCHe ¥ ayTOHOMHe, pallMOHa/lHe, ca croco6Homhy fia eBomympajy,
NPUKYIUbajy MOAATKe ¥ KOMYHMIIMPA)y, Aa Cy eDMKACHY M IPelUsHM, Kao U
crioco6Hu fa cnobopHo 6upajy usmeby Bullle anTepHaTUBHO IPe3eHTOBAHMX
ommja.’

Kako meduHcame BelITayke MHTEIUTEHIYje HUje TIPEMET OBOT Paja,
Beh MHTe/eKTyaTHOIIPaBHM TPeTMaH ,ayTOPCKUX Jena’ Koje MCTa CTBOPH,
HeheMo ce mape ynymratn y feduHucame nojma BV, Hapounro umajyhy y
BUJY [ia He IIOCTOj} HayYH!U KOHCEH3YC OKO MCTOT. OHO LITO je HEMMHOBHO,
a ITO Jienyje HajOUTHMje 3a IMOTpebe aHanMM3e OBOT Pajia, jecTe MOHajbosbe
CyONMMMMpPaHO y TAaKO3BAaHOM TypMHIOBOM TeCTy KOjy IOfpasyMeBa pa
ce KOMIIjyTepCKM MHpOTrpaM MMa CMaTpaTy BEIITAYKOM MHTETUIeHI[NjOM
YKOIUKO /byAcKO Ouhe Huje y cTamy Aa pasnuKyje Taj KOMIjyTep Off APYyror
mpypckor 6mha, a Ha ocHOBY mopebema BUXOBUX TBOpeBMHa. - IIpemHOCT
Kopuinherma OBaKBOT IIPHCTYTIA je YIPABO Y jeAHOCTAaBHOCTY U TOMeE IITO Ce
3aobunasu ¢unosodcka fedara mra je CBeCT U KaKO HaCTaje.

OBaj pan 6aBnhe ce aHanmuzoM (eHOMEHa CTBapama ayTOPCKUX JHena
ofi cTpaHe Bl MammHa, OFHOCHO — Kajja CTBOpe OHa Jena Koja 6um, ma mx
jé CTBOPMO 4OBEK, Y>KMBajIa MHTENEKTYa/THONIPABHY 3aIUTUTY IOJ, OKPU/bEM
ayTopckor mpaBa. OBO HapouuTO y CBeTIy Tora mro je kopumheme BV
TEXHOJ/IOTHje TPUIMKOM CTBapamba ayTOPCKMUX Jlefla CBe ydecTajiyuje M Ha-
npenuuje.'!

7 K. Hristov, 434.

Anthony Ralston, Edwin D. Reilly, Encyclopedia of Science and Engineering,
New York, 1983, 110 u 111.

9 S. Ravid, X. Liu, 2 u 11-16.

10  Alan Turing, ,Computing machinery and intelligence, Mind, Vol. 59-236, 1950, 433-
460. [Taxie, YKOIMKO 6JCMO IOCMATpaay Ao Koje je CTBOpMIa MallllfHa, Ha IIpUMep
CUKY, ¥ YKOIMKO He 6MCMO MOITIM a Pasa3HaMo Ja /i jy je CTBOPM/IA MAalIMHA VN
YOBeK — Ta MalHa 6y npouuta TypyHIoB TecT.

3 edition,

11 Ha npumep, npojexar nox HasusoM ,,Cnepehn Pem6pant® (The Next Rembrandt) xoju
je moBeo mo Tora ma BJ mammiHa CTBOpM CIMKY KOja je MAEHTUYHA y CTUIY Ca YyBeHUM
ckapoM PembpantoM Ban PujHOM; MM KpaTkyu poMaH HalMCaH Off CTPaHe jefHOr
jaIlaHCKOT KOMIIjyTEePCKOT IporpaMa Koju je y 2016. rogyHy IIpomao y Apyro Koo
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Panyu jacHuje aHanm3e, HanpaBrheMoO HEKONMMKO IMPETIIOCTABKM: Ja ce
TEeNo Koje je CTBOpPeHO of cTpaHe BV MammHe y HOTIIYHOCTM OPUIMHAIHO,
Yy CMUCIY Jja HUje Y IUTamby M3BENEHO [Ie/10; fa HMje Y MUTaby Ipolec Koje
je ayTOMaTCKM WM KOji je Y IOTIyHOCTH AedUHMCAaH mapaMeTpyMa Koje je
3aJ1ao IporpaMep OBaKBe MalllIHe; 1 je 6110 KAaKBO MOTEHIIMjaTHO Mellabe
YOBEKa Y KPeaTUBHU IIPOIleC JOBO/LHO MUHMMAJIHO JIa He UCIIyIbaBa yC/IOB
OPUTMHATHOCTY KaKo OU ce IeMy MOIJIO IIPUIICATI TAKO HACTA/IO ay TOPCKO

neno.!?

IIpBo hemo ce dokycupary Ha ayTOPCKO IMPaBO Kao TaKBO, Ca IM/beM
Ja ce M30yjy KOHKPETHE KapaKTePUCTUKE HEONXO[HE 3a KACHUjy aHa/IM3Y.
HaxkoH Tora, mosabasuhemo ce feta/bHuje I0jMOM BelITauKe MHTE/IUTEHINje
Kao ,eHTUTeTa“ y KOHTEKCTy IIpaBa MHTeJIeKTyajHe cBojuHe. HamocmeTky,
a"anusupahemMo KoHKpeTHe omuuje ypehnBama ayTOpCKOIpPaBHOT peXXuma
mena xoje creopu BV, a Ha OCHOBY TPEHYTHO pacHONIOKUBMX MHCTUTYTA
IpaBa MHTENEKTyaqHe CBOjUHE, Te JaTH HEKONMKO IIpefjiora IIpaBalia
pasMuIbama Koje 611 Ba/bajio y3eTu y 003up IPUIMKOM OCMUII/baba KaKBe
Oynyhe perynaruse oBe o6macTu.

II AaTpOononeHTpM3aM ayTOPCKOT IpaBa

AyTOPCKO IIPaBO IIOCTOjM €A jaCHUM IIMJ/beM — Jla 3aIUTUTY KPEaTUBHI
u3pas IOjefHI]A ayTOpa, a IIyTeM Ipu3HaBama IpaBa Koja MOTy OuTH
MODPAJTHOT W/IM €KOHOMCKOr Kapakrepa. Ha mpumep, ayrop jemmum uma
IIpaBo Jia CBoje Aeno o6jaBu, mpomehe M fja ce CynpocTaBu CKpHaB/bEbY
IbETOBOT MHTerpureTa. Ha Taj HauMH ce MojegyHIM CTUMY/INILY [Ja CTBapajy,
amu ce ITUTY U HUXO0BA IMIHOCT jep ce cMaTpa Jia Cé OHa MOXKe JUPEKTHO
OITIEfATH Y UXOBUM JIE/IUMA.

3aKOH O ayTOPCKUM U CPOJZHUM IIpaBuMa Ae(pVHMUIIE ayTOPCKO HeI0
Kao ,,0pUiuHanHy weopesuHy ayiiopa, uspaxceny y ogpehexoj dopmu, 6e3
003Upa Ha teiosy yMeMHUUKY HAYUHY UNU gpyiy 6pegHOC, reiosy HaMeHy,
BeNIUMUHY, CAGPHUHY U HAYUH UCTH0/bABAIbA, KAO U GOUYWIMEHOCHI jaBHOI

3a Harpajy 3a KIbVDKEBHO JI/I0; MU IIpojeKaT KoMIaHuje Google CTBOpeH of cTpaHe
wl1xoBe KomnaHuje hepke Deep Mind, a Koju Moxe Ja KOMIIOHYje IlecMe U MY3UKY CaMo
Ha OCHOBY C/yllama APYTMX MysMUKMX 3amuca. O OBMM, anu U LPYTMM IpMMepHMa
Buue Bupetn y: Andres Guadamuz, ,, Artificial intelligence and copyright®, WIPO Maga-
zine, WIPO, 2017, gocTynHo Ha agpecu: http://www.wipo.int/wipo_magazine/en/2017/05/
article_0003.html, 17. 7. 2018.

12 OBo, pajy jefHOCTABHOCTM aHaIM3e, ali U pasyMeBara KOHIENTA MallNHe Kao
»aytopa“ Vcto tako u Alessio Chiabotto, ,,Intellectual property rights over non-human
generated creations®, SSRN electronic journal, 2017, focTynHo Ha afpecu: https://papers.
ssrn.com/sol3/papers.cfm?abstract_id=3053772, 17. 7. 2018, 6 u naspe.
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caonwiniasarea reiose cagprcune”'> Taxobe ce HaBozy 12 ayTop MOXe 6UTH
caMo USMYKO /MIle, IOK je TIPABHO /MIE Kao ayTop usyserak.'’ Crudan
cTaB 3aysuma u iomaha mpaBHa Teopuja,'’ a Mo)Ke ce IPUMETUTH /1A je TaKaB
AHTPOTIOLEHTPUYAH TIPUCTYT 3ajefHMuKy 3a Behuny'® mpaBHux cucrema y
csery.'” Cyn mpaspe Espornicke Yauje, y pecyau y cnyuajy Infopaq™® wasomm
Jla ce ayTOPCKO IPAaBO OJHOCK HAa OPUTMHAJIHE PAJiOBE, a Jla OPUTMHATHOCT
Mopa fia 6y7ie offpa3 MMYHOCTU ayTOPa, IITO UMIUIMIMPA fia je JbYICKK ayTOp
HEOIXOJIaH KaKo 61 ayTOPCKO JIe/I0 Ka0 TAKBO MOIJIO TIOCTOjaTi.

Ha ocHOBY 13/105eHOr cTaBa Koji ayTOPCKO IIPaBo 6e3Majo yHUBep-
3aJIHO 3ay31MMa, JIOTMYHO MPOM3N/IA3K U A Ce JieNia KOja CTBOPE ,HE/bYICKU
ayTopu®, Ha IIpUMep XXMBOTHIE, He MOTY CMAaTpaTy ayTOPCKUM JenMa y
npaBoM cMuciy. OBO je U CTIEACTBEHO IIM/bEBMIMA ayTOPCKOT IIPaBa, TO jecT
MOTHBNCambY IOjeMHAIlA Ia CTBAPajy WITO je Moryhe BuIlle OPUTMHATHUX
TBOPEBVMHA, a IITO BOAu oborahuBamy KyITypHe eKyMeHe [pYIITBA.
JKuBoTumaMa €KOHOMCKM TIO[CTMIIAj HMje HEONXO[aH, Te OHe HU He
NOTHA/Iajy MOJ PeryaaTuBy NpaBa MHTENEKTYalHe CBOjuHe. Tako, YKOIMKO
Ou ce u HampaBWIa OTeHIMjaMHa Mapasnena usmely B un xxuBoTuma, kao
eHTUTeTa KOjM IIOCTOje, a/M HUCY /byAcka 6mha, ayTopcko mpaBo He 6u
MOIJIO ,,[IPM3HATH " MOCTOjarbe ayTOPCKOT fieNia TZie je jejlaH TaKaB eHTUTET
ayTop.

Mnak, BemTayka MHTEINTEHIja C€ KA0 TaKBa PA3/NMKYje Off EHTUTETa
Kao HITO Cy >KMBOTHUIbe. BV, KpenpaHa ofj cTpaHe YOBeKa, HeMa HUKAKBe
XeJbe, IOTpebe MM HAaCcTOjamba 3a IIPOMEHOM CBOT CTamba, a YIIPaBoO y TOMe
IIOCTOjM M HeHa HajjacCHMja paimykKa off /bYyACKMX O1ha, amy 1 >KMBOTHIbA 3
Koje ce Mo>ke pehn f1a cBOje ,,)kerbe” M3pakaBajy Iy TeM CBOjUX MHCTUKTUBHUX

13 3akoH 0 ayTopcKuM u cpogHuM npasuma — 3ACII, Cayxbenu inacnux PC, 6p. 104/2009,
99/2011, 119/2012 n 29/2016 - opnyxa YC, um. 2.

14 3ACII, un. 9.

15 TIla tako y Cno6omgan Mapkosuh, yman ITonosuh, [Ipaso unitienexitiyanue ceojute,
IlpaBuu daxynter YHusepsutera y Beorpapmy, Beorpam, 2013, 38. AyTopm pasmaxy
meduHMIIN]y ayTOPCKOT fefa Ha JbYACKY TBOPEBUHY, KOja MMa [yXOBHU CafipXkaj, Koja
uma oppeheny popmy u Koja je opurnHaaHa.

16 Jane Ginsburg, ,The concept of Authorship in comparative copyright law®, DePaul Law
Review, Vol. 52-4, 2003.

17 Alessio Chiabotto, 1, 8 u name. Takobe, kaHIenapuja 3a ayropcko npaso y CjenumeHuM
Amepnukum JIpxaBama y cBoM IIpupy4HuKy npakce HaBomu ja he ,perucrposatu
OPUIMHATHO Ay TOPCKO JIeNI0 YKOJIMKO je ayTop /pyAcKo 6uhe®. 3a Buure up. [Ipupyunnk
Ipakce KaHienapuje 3a ayropcko mpaso CAJl (Compendium of the U.S. Copyright Of-
fice Practices), 2014, un. 306; K. Hristov, 437.

18 C-5/08 Infopaq international A/S v Danske Dagbaldes Forening, 2009, [OCTyHmHO Ha
appecu: http://curia.europa.eu/juris/liste.jsfenum=C-5/08, 18. 7. 2018.

19 A. Guadamuz, 4.
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norpe6a.?’ Cuaxxnuja mapanena 6u ce Moxja Mora moByhu nsmehy mpasrux
NNIa, Kao ,HebYACKMX  eHTuTeta M BV BV, xao u mpaBHO nuie, Huje
/byZcKo buhe, Te yKOMuKo ce, Kao 1ito je Beh HaBefeHO, TPaBHOM JTUIY MOXe
IPU3HATH ayTOPCTBO, 300T Yera ce MCTO He 6M MOITIO YYMHNUTH Y Y CIIy4ajy
BemTavyke nHTeMUrennuje? Ocum mro BV HeMa, HUTK MOXKe U3PAa3UTH, CBOje
JKeJbe, 1UTO Y cngflqajy TPaBHOT /MLA IHHE HErOBU OPraHy Koju oKycupajy
Xe/be BIACHMKA™ , IIOCTOj! jOII jefHa KpyLMjaaHa pasimyuka usMehy osa nBa
eHTUTeTa. Hanme, mpaBo MHTe/IEKTya/IHe CBOjMHE U Y C/Iy4ajy IPaBHUX INIIA
WITUTH, ¥ KPajiboj MepH, Y0BEKA, OMHOCHO MOACTUIIAjM KOjU ce Kperpajy Ha
OBaj HA4YMH JVPEKTHO yTUYy Ha Jpyfcka 6uha koja mpodurtupajy on papga
npasHor muia. Kop BV, ykonuko 61 joj ce mpusHamo ayTopcTBO, He TOCTOjU
»Kpajib)l /bYACKM KOPUCHUK Ka KOMe 01 OBM NOACTMUIAjU IPOM3BOAVIIN
HeKakaB edexar.

Ha ocHOBY cBera HaBefjeHOL, jacHO je jga Huje Moryhe ca makohom
HalpaBUTK aHajMoraH cay4aj ca Beh mocrojehum eHTUTETMMa KOjU HMCY
/pyfcka 6uha, Te Ha Taj HAYMH pemnTy Ipo6byeM ,ayropcrsa BI“. Hecymmuso
je [ia je ayTOpCKO IIPaBO Kao TaKBO M3PA3UTO aHTPOINOLLEHTPUYHO U fa BU
He MOTIAfia II0J IPETXOHO M3HeTe KOHIleNTe U Jia ce ca Beh mocrojehum
pemeryMa He Mo)ke HoByhm mapanena. Ilpe Hero mITo ce IOCBETMMO
TeTa/bHMjO] aHA/IM3M MOTEHIVjaTHUX TUTYy/apa ayTOPCKOT IpaBa y CIy4ajy
mena Koje crBopu BV, ocBpHyheMo ce Ha TPeHYTHO CTambe IpaBHE peryIaTuBe
BELITAaYKe MHTEIUTECHINjE.

III BemTayka MHTEeINIeHIMja 1 00a3pMBOCT MPAaBHNUX CIICTeMa

Bemrauka mHTemurennuja Beh myxe BpeMeHa cTBapa fiena Koja O,
YKOIMKO OM MX CTBOPMO 4YOBEK, MOTMajana Hof HeMHUIN]y ayTOPCKUX

20 IIa Taxo u y Richard McDonough, ,,Machine predictability versus human creativity®, Ar-
tificial intelligence and creativity, (ed. T. Dartnall), Studies in cognitive systems, Vol. 17,
1994, 117-135.

21  Takobe, BTacHNUIV IIPaBHOT JIMI}A CY OHY KOj! YITUMATHBHO CHOCE ITOCTIeANIIe IOC/IOBAha,
6110 [1a je TO OITOBOPHOCT 3a YU3BpIleHhe YTOBOPa MM OATOBOPHOCT 3a KPMBIYHA JieNa
Koja ,,yunHu“ paBHo yuue. Kox B ce TakBa jioruka He 611 MOITIa MMJIEMEHTUPATH jep,
YaK HI y CTIy4ajy yIMmbeHOT KPMBUYHOT e/, HeMa HauMHa KasHuTy BVI mop TpeHyTHOM
CTPYKTYPOM Ka3HEHMX CaHKIuja. 3a Buure o oBome Bupetu Gabriel Hallevy, ,Al v IP,
Criminal liability for IP offenses of Al entities, 2015, gocTynHo Ha agpecu: https://ssrn.
com/abstract=2691923, 18. 7. 2018, 24 u maspe; Gabriel Hallevy, ,,The criminal liability
of Artificial Intelligence Entities — From Science Fiction to Legal Social Control®, Akron
Intellectual Property Journal, 2010, Vol. 4- 2, 172-185.

22  EBeHTyaqHO 6M ce MOIJIO TOBOPUTU O CTUMY/IMCAEby OHUX KOjU HPOU3BOME MAIHE
Koje nMajy BU cucteme, anu o wuma he 6uty peun y fieny paja Koju ce fieTa/bHO 6aBu
mpo6neMoM CybjekTa Koju 61 MOrao OMTM TUTYNap ayTOPCKOT IpaBa Ha JieNly Koje
cropu BIL.
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nema. AKo ce oC/ymIa Mysudka Komnosunuja BU cucrema FlowMachines™,
WM 3ar7efia y CMKY Kojy je ctBopuo cuctem AARON?Y, wmm max mormena
Tpejnep 3a ¢uam ,Mopran® Koju je HanpaBMO CyIepPKOMIjyTep KOMIIaHuje
IBM nop HasusoM Borcon (IBM Watson) - Temko aa ce Mmoxe pehu fa cy y
NUTalby TBOPEBMHE KOjMMa HENOCTAje ,,JbyINCKI nonmp“.zs Jomr 1994. roguue
HayyHMK CruseH Tanep je yunHuo jaBHuM cBOj M3yM HasBaH KpearuBHa Ma-
mHa (Creativity Machine) Koju je oIucao Kao ,,IIapafurMy Koja je Hajomxe
IpuIUIa TOMe Jja eMymMpa (QyHJaMeHTalHe MeXaHU3Me HeOIXOfjHe 3a
dopmupame npeja“?® Kpeatusna Maumsa, y3 momoh codreepa Koju uma 3a
b 1a PeKperpa HeypaTHy MPeXY JbYACKOT MO3Ia, CIIOCOOHa je fla cTBapa
HOBe IaTepHe MH(QOPMaIMja X Ha Taj HAYMH Ce MOXKe IPUIATOAUTI HOBUM
curyanujama 6es OaTHOT MHIYTA YoBeka.” Tanep HaBomu Kako je Kpea-
TUBHA MAIlVHA, 33 Pa3/INKy Off APYTUX IPOrpaMa, KOMIUIETHO ayTOHOMHA I
Jla ce caMoCTanHo ,Hajorpahyje“?® Crnencrseno Tome, Huje TelKoO 3aMUC/H-
TM []a je TaKBa MalllMHa, Kao BV cucTeM, crocoOHa Jja caMOCTaIHO CTBapa
Ziena Koja 61 ce TpeTMpaa Kao ayTOpCKa jie/a Jia UX je CTBOPUO YOBEK.

TpenyTHoO, ca cBe 6p>xuM pasBojeM Bl TexHOMornje, HEMMHOBHO je Aa
he nmpaBHU crcTeMy 6MTHU CyOUeHN ca HOBMM M3a30BJMMA HUXOBUX OCHOBHMX
IPMHLINIIA, K0 HITO je TO aHTPOIIOLIeHTPU3aM y ayTopckoM npasy. Crora, He
qyaM fia je BeMuKM 6poj BaXHMX CBETCKMX OpraHusalja X yCTaHOBA pearo-
Ba0 Ha OBaKaB, EKCIIOHEHIIVjeaH, pa3Boj TexHonoruje. Ilpumepa panu, bena
Kyha je o6jaBmna msBemuraj o ,,Benraukoj MHTeNUIeHIIjU, Ay TOMATU3ALVjI
u exoHomuju“?’, a EBpOINCKM TMapmameHT je 06jaBMo M3BemITaj ca mpero-

23 VHadve, mpomsBoOA pajja KoMIaHmje Sony. 3a Buiie o pagy osor BV cucrema, BumeTm:
http://www.flow-machines.com.

24 Kommjytepcku mporpaMm Koju je pasBuo Xaponn Koen, mpodecop ymerHocTy Ha
Yuusepsutery Kamudbopuuje y Can Hujery. IIpodecop KoeH je modeo pap ca oBuM
nporpamoM jour 1973. rogune, kajia je AARON u HacTao. 3a Buie BufeTn y Roger Ma-
lina, ,Aaron’s Code: Meta-Art, Artificial Intelligence and the Work of Harold Cohen by
Pamela McCorduck (review), Leonardo, Vol. 24-5, 1991, 628-629.

25 A. Chiabotto, 3.

26 3a Buuie Bupety Imagination Engines Inc, What is the ultimate idea, gocTymHO Ha
agpecu: http://www.imagination-engines.com, 18. 7. 2018.

27  3a Buile feTa/ba 0 HaunHy pafa Kpeatnsne Maumue Bupetn Stephen Thaler, ,,Synaptic
perturbation and consciousness, International Journal of Machine Consciousness, Vol. 6,
2014.

28 3aHMM/BMBA aHEITIOTATHA YMILEHWIIA, je fla je JaTyM Kaja je NpM3HAT MaTeHT 3a
KpeatBHy MammHy 1cTi JaTyM Kao 1 ,,Cy[ib) JaH U3 IO3HaTOr ¢unma ,, TepmuHaTop”
KOju ce 6aBY aIlOKAIMIICOM Y KO0jOj MallliiHe 3aBJIajajy ceetoM — 29. 8. 1997.

29  Executive office of the President, White House report on Artificial intelligence, Automa-
tion and the Economy, 2016, foctynHo Ha agpecu: https://obamawhitehouse.archives.gov/
sites/whitehouse.gov/files/documents/Artificial-Intelligence- Automation-Economy.PDF, 18.
7.2018.
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pykama Komucuju 3a rpahanckompaBHa TpaBuma BesaHa 3a po6GOTHKY. "
Takobe, ynora ,,He/byCKMX“ eHTUTETA IIOCTAje CBe BaXKHMja 1 Y 06/1acTy Impa-
Ba MHTEJIEKTya/IHe CBOjHE — KaKo ce HaBoau y PagHoM fokymeHnty Cert-
CKe OpraHmsalyje 3a 3alITUTy MHTeneKTyanHe cBojuHe (World Intellectual
Property Organization - WIPO) Be3aHOM 3a €eKOHOMCKO UCTpaKMBame:

»1a nu uxitienekiwyania goopa moxce ci6oputtiu po6oiw?... Jecy nu
objextiu, copieepcku Kog unu gpyia gobpa kpeupana aymHomMHo og citipare
poboitia HognomHa 3awtuuitiy iyiiem aywiopckol unu tattieHiwiHoi ipasa?
Axko jecy, kako? ¥ ko 6u 6uo wmuitiynap osux tpasa? Ilpoussohau? Kopucrnux
poboiria? Cam pobom?*>!

Wnak, u mopep jacHO NMOABYYEHOT NIUTAaba, MaJIo je 3SBaHNYHUX CTYyANja
VI paJioBa Koju ce 6aBe aHa/MM3MparbeM MOCIeuIa CTBapama BV y koHTeKcTy
IIpaBa MHTeNeKTyanHe cBojuHe. OBO BOAYM HEJOCTATKY ycarjalleHUX IIpaBua
M HEOCTAaTKy KOHCeHsyca o Moryhum anTepHatmsama.’> Ca Jipyre CTpaHe,
IPUBAaTHM CEeKTOp je Beh yBemnKko aHra)koBaH Ha pasBOjy U ycarjalllaBamy
CTaHJapja Kaja je y nmmramy pasBoj BIV. JJoBO/bHO je HaBeCTM KOju CBe
TEXHONOWIKM TUTaHTM > TPUIAfajy TaKO3BAaHOM ,IMApTHEPCTBY 3a BIA“:
Amazon, Apple, Deepmind, Google, Facebook, IBM, Microsoﬁ.34

Axko nornegamo BV y KoHTeKCTy momarana, OGHOCHO ajaTa, KOju Cy
TPEHYTHO Ha pacllojiaramby Y0BeKY, MOX/Ia je Haj/laKllle HallpaBUTY Iapaie-
ny ca ¢poroanaparom. Ob6a ,,ypehaja“ ce, Ha mpBu 1oI7IE], KOPUCTE Y3 Bohemwe
»/BYICKOM PYKOM', Ca jaACHUM MHCTPYKIMjaMa Koje maje yoBeK. O6a ypebaja
paje TOTOBO ayTOMAaTCKM M Ca KOMIIyTePCKOM IpenusHoiihy, HapodmuTo
Kajla ce y3Me y 003Up Halpefjak MOJEPHNUX AMIMTATHMX ¢Poroamapara. Ha
OCHOBY TOTa MOXXe ce TBpAuTH fia je BV mammna, monyt ¢oroamnapara, camo
amar ys omoh kora ayTop uspaxkasa cBojy uzejy y onpebenoj dbopmi.> ITa
unak, uMmajyhu y Buny usHere npumepe pasa BV mammmne, moctoje u jacHe
pasnuke. JIok je paj ca ¢poToanapaToM y BeIMKOj MepU AUMKTUPAH pajmbaMa

30 European Parliament, Procedure: 2015/2103(INL), 2017, socTymHo Ha agpecu: http://www.
europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+REPORT+A8-2017-0005+0+-
DOC+XML+VO//EN, 18. 7. 2018.

31  Andrew Keisner, Julio Raffo, Sacha Wunsch-Vincent, ,,Breakthrough technologies — Robot-
ics, innovation and intellectual property“, WIPO Economic Research Papers no. 30, 2015,
JOCTYIIHO Ha ajpecu: http://www.wipo.int/publications/en/details.jsp?id=4001&plang=EN,
18.7.2018.

32 A. Chiabotto, 4.

33 3a peraspHujy aHamsy Bupetn The Economist, ,,Artificial Intelligence: Rise of the Ma-
chines®, 2015, gocTynHo Ha appecu: https://www.economist.com/briefing/2015/05/09/ri-
se-of-the-machines, 18. 7. 2018.

34  Partnership on Al, 3a Buile BumeTH Ha agpecu: https://www.partnershiponai.org, 18. 7.
2018.

35 K. Hristov, 435-436.
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JyoBeKa (Ha IIpuMep, HaMellTambeM O/1eH/ e, )KIDKHe JajblHe, GUITepa Koju ce
KOpUCTHU UTH.) — paj ca BV cuctemom Moxxe 61T Bpito jameko of Tora. Berir-
Ta4yKa MHTEINTeHIIMja Koja pona3y TypMHTOB TeCT, Ha HUBOY Ha KOMe MOXe
ayTOHOMHO JIa CTBapa, CIOCOOHa je [ja TO YMHY Ca MUHMMA/IHUM YIUIATambeM
JoBeKa MM IOTIyHO 6e3 wera. Moryhe je samuciutu curyanujy y Kojoj ce
BU cuctemy ,uspna Hapehemwe“ ma cTBOpy, Ha IpUMep CIIVKY, Te i UCTU TO
YUMHM Ha HauMH Ha KOjyu YOBeK He MOKe NpelBuaeTu pesynrart. VI3 csera,
npousunasu fa je B/ manexo Buile of MpOCTOT ajnaTa KOji Y0BEK KOPUCTHU
IPUINKOM CTBapama a;;Topcxor Jieia yIIpaBo jep je ,/byACKa OPUTMHATTHOCT
CBefleHa Ha MUHUMYM.

Y nopebemwy ca 6p3sMHOM TEXHOJIOMIKOT pas3Boja, IPaBo je BeoMa CIIo-
PO jep je HEOIXO/IHO Jia Ce pelllerba TeEME/bHO PasMOTpPe 1 II0/IAKO MMIITIEMEH-
Tupajy.”’ Crora, jacHo je samTo je HeomxopHO o Tematmim BV cTBapama
6/1arOBpeMEHO [MCKYTOBATH.

IV IIpaBan perynucama - upeje

Kao mro cmo Beh HaBesny, ay TopcKo IIpaBo IOCTOj 1 Kako 61 06e36enmno
BVILIV HMBO [PYIITBEHOT O/1arocrama, a TuMe mTo he ocuryparu ga mocroju
cranmHo pactyhmu 6poj opurmHamHmx gema. To ce MOCTIDKE €KOHOMCKUM
MOTHBMCalbEM ayToOpa THMe IITO MM Ce JO3BO/baBa Jia ,youpy IofoBe“ cBor
pajfia Tako LITO MOIY [a Ha MCK/BYy4YMB Ha4MH €KOHOMCKM McKopuirhaBajy
CBOja fiefla, anu U THMe IITO UM ce MpK3Hajy oapeheHa MopaHa mpaBa Koja
CTy’Xe J]a 3alITMTEe WHTEIPUTET ¥ JIOCTOjaHCTBO ayTopa.’> OBakaB HauMH
3aIlTUTe ayTopa IpaTu U ABe Hajuemrhe ¢pumo3odcke MIKOIE IO TOM IUTADY
— IPUPORHOINPABHA U YTUINTAPUCTUYKA.

[TpupopgHompaBHa LIKO/MA CMATpa Ja je ayTOpPCTBO IPUPONHO IIPABO,
IITO 6V 3HAYMWIO A ayTOPCKO IIPaBO He ,CTBapa“ ayTopcTBO Beh ra camo
Iperno3Haje fa MoCToju Kao TakBo. Ha ocHOBY Te mpemuce IocCToje U fiBe
Teopuje y CKIafly ca BOM — pajlHa Teopuja U Teopuja nn4yHOoCTH. PapHa
Teopuja, kojy je ¢popmymucao Llon Jlok y cemamMHaecTOM BeKy, Hajaxe fa
Ou cBaku 4OBeK Tpebano fa Oyhe BIACHMK IPOM3BOJA COIICTBEHOT paja U
Haropa. Ha mpumep, YKOIMKO IOjefMHALl JOIPUMHOCK OONMKOBamy Weje

36 Vicra noruka je mpuMmemnuBa, 6e3Majo, Ha CBa IOMarajia Koja 40BeK MOXKe Jja KOPUCTH
IIpY CTBapamy, 6e3 063upa fa I TOBOPYMMO O IAINPY U ONOBLM VN IPOrpaMuMa 3a
obpany TeKcTa Kao 1uTo je Microsoft Word. 3a Buie Bup. Ryan Abbott, ,,Artificial Intel-
ligence, Big Data and Intellectual Property: Protecting Computer-Generated Works in
the United Kingdom, 2017, nocTynHo Ha agpecu: https://ssrn.com/abstract=3064213, 18.
7. 2018, 2 u mame; A. Guadamuz, 4.

37 A. Chiabotto, 5.

38  3a Bullle 0 fleTa/bHUM IIPaBMMa ayTopa y cprckoM npasy, Bupetu 3ACII, wr. 14-40.
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JWIM KOHLIENTa CBOjUM MHTENEKTYa/IHMM paZioM Ha HauMH Jja Ce CTBOPU
MHTEIEKTYa/IHO 106po, OHAa Ta ocoba Tpeba a MMa IpPaBoO Ha HEKY BPCTY
IpaBa HaJ KpajlbUM pe3ynaTaToM. Teopmja IMYHOCTH, C Apyre CTpaHe, 3a
KOjy ce Be3yjy ¢unosodu Kant u Xerenm, Apxu fia je MHTENTEKTya/HU paj
OTETIOTBOpEe TMYHOCTM M YMa ayTopa, Te Jja Ha OCHOBY TOra Mopa OuTu
samruheH. YnpaBo OBe MOXEMO BUJIETM Jja BEIITAYKOj MHTETUTEHIV)jU
HefocTajy oppebeHe kapakrepucTmke Koje 6u omoryhumrme pga joj ce
»lIpero3Ha’ ayropcrtBo. Hanme, BVl He mckasyje kakaB Hamop NPUINKOM
CTBapama MHTeJeKTyaHux fobapa — BY Huje cBecHa cBojux pagmu (6apem
He jOII yBeK) U Kao TakBa He MOXKe fia Oyzie y 6110 KaKBOM CTamy HaMepe.
360r TOra, YMHU Ce Ja ce HM pajjHa Teopuja HU Teopyja TMIHOCTY He MOTY
OOHOCUTM Ha eHTHTeT momyT B, Te ga ce y BuMa He MOXe TPaXUTU

oIpaBJiame NMocTojama B/ ,,ayTopa“.39

YTIunurapucTuika KOHIENLN]ja, Ca [Pyre CTPaHe, JAJIEKO je IOrofHuja
3a TIPMMEHY Y OBOM KOHKpPeTHOM cnyd4ajy. IIpema oBoj Teopuju, rmaBHU
Wb APYLUITBA jecTe IOAM3ale HUBOA APYIITBEHOr O/NarocTama, a IITO
ce OCTBapyje HMOACTMLIAKEM JbYAM fia CTBapajy M Aa o00jaB/byjy CBOja merna.
Bemrrauka MHTeNMreH1Mja, K, HeMa noTpebe 3a nmogctunajuma. C 063upom
fa Hema IOTpebe U 3a KaKBMM MOTVMBATOPMMA, Kao LITO Cy XpaHa, BOJA,
¢duHaHCHjcKa HAKHA/Ia ¥ TOME CIMYHO, Te Jja He 61 6110 MKaKBOT Ha4yMHa
BU yxuBa exonomcke*’ kopuctn YOIIITE, MOXKEMO 3aK/by4NUTH Ja ce Ha B
He MOYKe TIPUMEHUTY HI yTUTUTapUCTIHdKa Teopuja. !

ITocTaB/ba ce MUTame, JaKiIe, KO OHJA, ako He BV mamumHa, Moxxe 61T
TUTY/IAp ayTOPCKOT IIpaBa Ha ey Koje ctBopu BV, Te ma n je TakBOM fenmy
YOIIIITe 1 HEONXOfIHA 3aIITUTa? Y HapegHOM fieny aHamusupahemo fa nu je
yomnuiTe MOTpeOHO MPYXUTK 3AITUTY AenuMa Koje ctBopu BV, u yxonuko
jecte, Ko 6u 6110 ONTUMATHM ,ayTOP" KOMe 6M Tpebaso MPY>KUTK HajBUIIE
oByamhema.

1. Ja mu je mema xoje Hanpasu BV yonmre morpe6Ho
IITUTUTHU?

HecymmuBo je fa je 3a [pyIITBeHO O1arocrale BaXHO Ja JbYAU
CTBapajy 1 Ja CBOja fie/a YMHe NOCTYIHMM jaBHOCTH, alu U Jia Cy, Aa 6u
[0 TOTa U JOLIIO, HEONXOMHY PA3IMYUTY ITOACTULAjN. YKOIMKO Jie/la OCTajy

39  Ana Ramalho, ,Will robots rule the (artistic) world? A proposed model for the legal sta-
tus of creations by artificial intelligence systems®, Journal of internet law, Vol. 21-1, 2017,
25-26.

40 Pamela Samuelson, ,,Allocating ownership rights in computer-generated works®, Univer-
sity of Pittsburgh Law Review, Vol. 47, 1985, 1185-1199.

41  A. Ramalho, 27.
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TajHa, OHJA je [PyLITBO ycKpaheHo 3a monpuHOCce pa3Bojy HayKe, KyAType 1
MHOBaLyje.

BU Mmoxpa HeMa >Ke/be M XTeiba, aly HECYMIbMBO je Ja UX UMajy
OHM Koju crBapajy BV cucteme m mammue. C TMM y Be3u, Ha ITOCpefaH
Ha4MH, Tpebamo 6u y3eTu y o63Mp ja ce yIpaBO OHM MOpajy TapreTupariu
HOAICTMLIAjMMa — KaKo fia mpase BV mammue koje cy crioco6He jja cTBapajy
TeNa, TaKO U Ja TAaKO HACTaja [iella y4uHe JOCTYIHUM jaBHocTH. Ha ocHOBY
TOTa MOKEMO 3aK/byYMTH Ja MOACTUIAjY, IIa MAaKap U Ha MOCpefjaH HaulH,
urpajy Benuky ynory. Takobe, ykonmko He IOCTOju HEKM NPETHOCTAB/bEHN
JbYACKM TUTYIap IpaBa, OWwIo OM MCyBUIIe jefHOCTABHO Aa OWIO KO
LIIPUCBOjU“ menma Koje ctBopu BV cucreM, a mro 6u BOAWIO NpKU3HABAIY
ayTOpCTBA MOjeIMHIMMA 6e3 MKakse ocHose.

2. Jbyacku (,,pukTuBHN) ayTOpU

Bemrauka MHTEMUreHINja, KOMKO TOf, OM/Ia TPEHYTHO pasByjeHa, jOII
yBeK HMje criocobHa fa GpopMy/mile Xebe U XTewa, Te fa Oyae IOAI0KHA
HOJCTUIIAjYIMA Ha HA4YMH Ha KOju je To Moryhe xop /pymckor 6mha. Yipaso
360r Tora MalMHe, IIa ¥ OHe Koje omepuury y3 nomoh BV cucrema, HeMmajy
NpU3HAT CyOjeKTMBUTET HUTU Yy jefHOM IIPAaBHOM CUCTEMY y CBeTy, Ia
CIeICTBEHO TOME HeMajy HY IpaBHY HM IIOCTIOBHY CIIOCOOHOCT. 3aro, Gec-
IpeMEeTHO je JVICKyTOBATH O ,MalllHU Kao ayTOpy', YaK ¥ YKO/IUKO je OHa
crioco6OHa fia ce KpeaTuBHO M3paxkasa. Takobe, He 61 6110 Moryhe roBoputu
HJ O 33jeTHNYKOM ayTOPCTBY MAIlVHE ¥ Y0BeKa — TO OM MMIUIMIIMPAIO Ja
je moryhe ma mammue Oymy TMUTymapyu ayTOPCKOT IIpaBa, Te Aa je Moryhe
lla MMajy HaMepy, ¢ 003MpOM Jja je HaMepa 3a 3ajeJHIYKO CTBapame KOf
KOAyTOPCKUX Jie/la IpecygHa.

Haxkon mro ce og6any MOryhHOCT ,,BeIITa4kor” ayTopa, OCTaje Mmpo-
CTOpa pasMaTpaTy [pyra XMIIOTETHYKa pelllera Koja Cy BUIIE y CKIamy ca
OCHOBaMa IIpaBa VMHTEJEKTya/He CBOjuHe. IIpeTmocTaB/pame ayTopcTBa U
Hofe/bUBame oAroBapajyhmux mpasa jpyackoMm 6mhy 6m 6muno apmexBaTHuje
pelllerbe, a y CKJIAAy ca TPafULMjoM IIpaBa MHTENEKTyalHe CBOMjHE U IPH-
xsahenuM dunosodcknm u gpymrTBerM ysepemima.*> C TvM y Besn, pas-

42  Tla rako u Rex Shoyama, ,Intelligent Agents: Authors, Makers, and Owners of Comput-
er-Generated Works in Canadian Copyright Law*, Canadian Journal Of Law And Tech-
nology, Vol. 4-2, 136.

43  A. Chiabotto, 13-14.

44  Tla rako u Timothy Butler, ,Can a computer be an author - copyright aspects if artificial
intelligence®, Hastings Communication and Entertainment Law Journal, Vol. 4-4, 1981,
744-745.

45  A. Chiabotto, 15.
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MotpuheMo Biile aKTepa Kao MOTeHIMjaTHNX ,UKTUBHUX ayTopa’s: mpo-
rpamepa BV, xpajmer kopucHuka BV, Bracauka Bl mammHe, a u TpeTMaH
B/ MammHe Kao 3aIlOCIEHOr y CK/Iafy ca TPEeTMaHOM ayTOPCKOT Jefa
CTBOPEHOT Y PaJIHOM OJJHOCY.

a) IIpoipamep

IIporpamep MammHe koja omepmme ca BV cmcremoM je cBakako
BaKaH (PaKTOp y HEHOM CTBapaiby, HAPOUYNTO Kajja ce y3Me y 063up faa je
cTBapame Bl cucrema M3y3seTHO HAaNOpaH, MHTENEKTYaaHO M3a30BaH U
ckyn pap. Takobe, mporpamep je Taj koju BY cucremy faje KoHIenTyamHe
OKBIUpe YHYTap KOjUX Ce CHCTeM MOXKe KpeTaT, OCIocobsbyje ra ia pagu u
la ce pasBuja. 3alITUTA MHTEIEKTYaTHOT pajia Iporpamepa 61 HOIpUHETa
TOMe Jla ce cTBapa Buile Bl cucrema, a mTO OM HONPUHENIO YKYITHOM
PasBOjy TeXHOJIOTMje M HAIpPeTKy BelITauke VHTEeNTeHIuje, Te 6u O6mIo
KOHTpPAIPOTYKTUBHO He IITUTUTY U HATPANTH UX. */

Pa3Boj BenTauke MHTENIUTEHIV]je, KAo IITO je Beh 13HeTo, Ma 13y3eTHO
KOPJCHE TIOCTIefiMIle Y MHOTO OO/acTy, He CaMO IIPM CTBapamy ayTOPCKUX
mena. Vnak, kao mto je Beh usHero, BV cuctemn Mory a paje faaeko Bulle
o] OHOTa 3a WTa Cy ucnporpamupanu.*® [Iporpamepu, ake, HUCY y CTawby
fa mpepBuye Ta he ce CTBOPNUTH, HMINTA BUIE HETO LITO Ou, Ha IpuUMep,
PONUTEBY MleTeTa 6UTH y CTakby /Ia peBule Kakse he oHo mecme mcary.*”
Taxobe, mporpamepu Mory fa Tpake 3alITUTY APYIMM IIyTeM, OMIo fa je y
NUTalkby NAaTEHTHONPAaBHA 3aIITUTA MM YTOBOPHMM IIyTeM IULEHIMPambeM
cBOr copTBepa KOPUCHNIIMMA, IIa He JlelTyje MIPaBUYHO Aa Oymy y HO3UIVju
Ia omrydyjy o de facto cBakoM fieny koje muxoB Bl cucrem crBopu. Ha
OCHOBY TOTa, IporpamMepy He 6u 6mmn npeanHu cybjekt ka KoMe 611 ce MOIJIO
aJIOIMPATH ayTOPCKO IIPABO y IYHOM OOVIMY.

46  Ha cmryal HaYMH II0jeAMHM Ay TOPY IPEIaXy ,,uKIMje“ Kaja je y IMTamy OfroBapame
3a KpMBMYHA JiefTa Koje yuuHe BV cucremy, 3a Bumte Bunetu Gabriel Hallevy (2015), 9 n
Hasbe.

47 K. Hristov, 438-439. Tako, Ha TyOUTKy 61 Oule MHAYCTpuUje KyIType, any HOfjeSHaKO
aKo He ¥ BUIIe MHAYCTpUje IONYT 06pa3oBama, MeIUILIHE, TEXHONOTje.

48  Stephen Thaler, ,Neural networks That Autonomously Create and Discover®, Imagina-
tion engines inc., 1996, fOCTyIIHO Ha afpecu: https://www.researchgate.net/publication/294
097768_Neural_nets_that_create_and_discover, 19. 7. 2018.

49 John Haugeland, ,, Artificial intelligence: The Very Idea®, MIT press, 1989, 12.
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6) Kpajrou xopucHuk

Kpajmnu kopuchHuim’ 1 HaYMH Ha Koju oHu Kopucte BV cucteme mory
IeoBaTy Kao BaJNaH pasjior fla ce yIIpaBoO OHM TPETHPAjy Kao ayTopu fiesia
KOje TaKBM cucTeMM cTBope. Vmak cy oHu T Koju pagie ca B cucremom
HEIIOCPEJHO, Majy MYy KOHTDOJHE MHIIyTe, yCMepaBajy, apamwXupajy u
dunamusyjy kpajiu ucxom, onHOCHO meno.”! MehyTum, KopucHuIM HUCY TH
KOju CTBapajy TP>KUILTE 3a fiena Koje ctBopy BV, Ha HaumH Ha Koju To paje,
Ha IpyuMep HpopyLeHTcKke kyhe kafa je y nuramwy ¢uimMcka MHAyCTpuja, Te
uM He 6V Ba/bajlo TIPYXUTU OBAKBY, IONaTHY samrtuty.”> Takobe, murame je
Tia JIM je HEOIXOZHO U MOXKE/bHO IOACTULIATY KPajibeé KOPUCHMKE JIa Ha OBaj
HOCpelaH HauuH ,,CTBapajy’, ONHOCHO IOACTUIIATM MX IYyTeM WHCTUTYTa
npaBa MHTENEKTyanHe cBojuHe.”” OBO, HApPOYMTO aKO ce y3Me y 003up
Jla Kpajibii KOPUCHUIIM MOTY MMATH jOII Maibe yTHIlaja>’ Ha Kpajibe JIero,
yKomMKo je BVl cucremM JOBO/bHO ayTOHOMAaH [a MOXe Ja MPpaTé KOMaH[eE
Kao mITO 6U 6usie ,HACTNKAj CTUKY" 6e3 MKAKBMX Aa/bUX WHCTPYKIMja.>>
EBupeHTHO je, faxie, ja Kpajiby KOPYCHUIIM HUCY WJI€aTHU »,ayTOPU " 32 OBY
CBpXy.’

6) Brnacnuk (uneectiuiiiop) cucitiema éewiiiiauke uxitienuieHyuje

Brnacauum BV cucrema jecy ocobe Koje cy ynoxmie (puHaHCHjCKa
CPefiCTBa KaKo OM ce jeflaH TakaB CUCTeM pasBUO. Y TOM IOIVIENy, MOXEMO
BUJETH IOCTOjatbe Hapanene usMely mosmumje BracHuka BV cucrema u
onehennx TMTymapa cpofHuX paBa, Ha MpuMep Tpoussohaya Gponorpama.’’
CrenctBeHo TOj NOTMIM, IO KOjOj IIOCTOjé CpOfiHa IpaBa, BracHuK Bl
CUCTeMa, OHOCHO MHBECTUTOP Y HETrOB PasBoj, jecTe JMIie Koje je CHOCUIO
HajBulIe (QUHAHCKUJCKOT ¥ IOCTOBHOI PM3MKA Yy PasBOjy CHUCTeMa, Te Ou
Tpebao 360r Tora joj npy>xurtu samruty. OBakas cTaB Huje 6e3 ImpecefaHa,
Ha CIMYaH HauMH NPOOJIeM ayTOpCTBa ,HE/bYACKUX cCybjekaTa perymuiie,

50 ,End users” kako ce OC/IOB/baBajy Ha EHIJIECKOM.
51 P Samuelson, 1203.

52 R. Shoyama, 135.

53  P. Samuelson, 1224.

54 llojepuHy ayTopy OBO IOpefe Ca KOPUCHMIMMA BMUJEO MIrapa KOju MMajy Maau WIn
HYIKaKaB JIOIPMHOC, Ha IpuMep M3ITIEAY AMKoBa y urpu. 3a Buiue Bupetu R. Abbott,
2017, 6.

55 CympotHo A. Chiabotto, 17.
56 Ila rako u K. Hristov, 444.

57  ,IIpoussohau gonoipama je Pusuuxo unu GpasHo nuue y 4ujoj opiaHudaAuUU U YUjum
cpegcinisuma je PoHoipam HauurweH U KOju CHOCU 0gI0BOPHOCHHE 3a UPE0 CHUMAIe 36YKa,
ogHocHo Hu3a 38yxosa’, 3ACII, w. 125.

208



10-12/2018. Anppuja Borosuh (ctp. 196-214)

usmeby ocranux, u Yjepumeno KpabeBcTBO, a Ha TaKaB HauyH J1a Ce 3a ayTopa
KOMIIjYTepCKM CTBOPEHMX fiefla MMa CMaTpaTy oHa ocoba Koja je mpeysena
»HEOIIXOf[He KopaKe“ Kako 01 1e/1o MOrio Hactati.”® Vmak, mpobem ocTaje
y ofpebuBamy IuTa TauHO MOAPa3syMeBajy ,HeOmXopHM Kopary‘. CBakako
Jla je TO MUTaEme Ha KOje OJrOBOP MOXKe AT CaMo CYJCKa Ipakca“, amm
HeCYMIbUBO je f1a je pelllelbe JJaleKo Off jef[HOCTaBHOI. 3aMUCINMO CaMo
cuTyauujy y xojoj jeman BV cucrem ctBopu pmpyru BU cucrem, 6uno xao
NOMOhHM WM Kao MOTIIYHO CaMOCTaJIHM. YKOJIMKO HEKM TaKaB HapegHM,
»~HU3BOMHM " BV cucTeM cTBOpU KakBo Jie1o, OHZA je Be3a usMeby nmma koje
je IpeyseJo ,HeoNnxoaHe Kopake” ja u3BopHu BV cucrem HacTaHe u Kpajmer
JieIa Koje ce IocMarpa jajeko crnabuja. llIto 6ucMo BuLIe UILN , HUSBOZHO
Ha C/IMYaH Ha4yVH, TO 61 61/1)10 CBe TeXe onpaBnaTm ajZonypame ayTopcTBa
Ka TakBoM oprauusarmonom®® cy6jexry.5!

1) Aytiopcka gena citisopeHa y pagHom 0gHOCY

Kaga cy y nuramy ayTopcka [ielia CTBOpEHa y PafiHOM OJHOCY, ca
npaBoM ce Moxke pehu ma 6u ce morma nosyhm mapanena ca nmpo6remom
ayTOpCKuX fena Koje ctBopu BV. Hamme, BU ce, y xpajwboj Mepu, Kopuctu
Kao CPefiCTBO 3a OCTBapuBame Iyba. BVl MoXXe O6UTK MOTIIYHO ayTOHOMHA
y Oupamy HauMHa Ha Koju he Taj Iju/b 0CTBapuUTH, Kao Y CIy4ajy Kaja joj ce
M3/1ajy KPaTKM, aNiCTPaKTHU YIIYTH MOMYT ,Hamumm Kisury 5% Y curyarmiju
Y KOjOj ce TOBOpM O ayTOPCKOM JieTy CTBOPEHOM Yy PafHOM OffHOCY HOJIa3n
IO ,pasfiBajarma‘“ MOPAJHUX U €KOHOMCKMX IpaBa. VICK/byunBa MMOBMHCKA
npaBa Ha ucKopuinhaBame TaKO CTBOPEHNX flefla, Y OKBUPY CBOje IIPUBpPefHe
A€MATHOCTY, IIpENase Ha NOCTIONABL, JIOK ayTOp MMa NMpaBo Ha noce6Hy
HaKHafy, a OH je TUTYJIAap ¥ OCTalIMX ayTOPCKUX IIpaBa.”> YKOIMKO 6u ce

58 3aKoH O ayTOPCKOM IIpaBy, AU3ajHy M MaTeHTMMa YjemmmeHor KpamescTBa M3 1988.
roguHe (UK Copyright Designs and Patents Act (CDPA)), wi. 178. [Ip>xaBe Koje Ha
CIMYaH HaduH perynuuy oBo cy takobe m Hosu 3emanp, Vipcka, Xonr Kour, JyxHa
Adpuxa n Vaanja. 3a Buite Bugetn A. Ramalho, 10; A. Chiabotto, 10; A. Guadamuz, 4

59 Maga cyAcka Ipakca Kao TaKBa MO)XKe OMTHM IIOCBe PasIM4MTa, KaKO YHYTap jeJHOT
IIPaBHOT CHCTeMa, TaKO IIOTOTOBO Kajfia ce II0CMaTpa BMIIe NPABHUX CUCTEeMa. 3a BUILe
Bup. A. Ramalho, 19.

60 Bpenu HamoMeHyTH fia IIOCTOje ayTOPM KOji CMATpajy fa O OBAaKBO ,IIOJIATambe OPYKja
pex Hore“ cy6jeKTy KOju je MHBECTHPAo HOBAL| 61O IIOpa3 ayTOPCKOT IpaBa, Te fa 6u
ce ,M3TyONMIa CMICA0 ayTOPCKOIIpaBHe 3allTUTe" Kao Takse. 3a Buie Bupetn J. Gins-
burg, 1091.

61 A. Ramalho, 11-12.

62 OsakBa curyanuja mopceha Ha curyanujy y kojoj ocoba A mpocro kaxe ocobu b
»HAIIMIIY KIBUTY, OTHOCHO Ha CUTYalLlUjy y K0joj ce jefHa 0coba, mpakTuIHo roopehu,
CITy>KM PYTOM, Kao LITO je CIIy4aj KOf PajHOT OJHOCA.

63 3aKkoH O ayTOPCKMM M CPOJHMM NpaBMMa, Wi 98. Y cprickoM IpaBy mepuoy Ha KOju
IIOCTIOfaBall CTHYe JICK/bY4MBa VMOBMHCKA IIpaBa je IeT TOAMHA, a Taj Iepuop je

209



YIAHLN IIpaBo u npuBpena

C/IMYaH PeXXUM MCKOPYCTHO Ha Jena Koja ctBopu BV, msberno 6u ce amo-
Iypame OMI0 KaKBUX IIpaBa CaMoOj MallVHY, IOTpeba Ha ce mporpamep
Ipu3Ha Kao ayTop, a 1 cBe Behe ImpoMeHe caMMX OCHOBA IpaBa MHTEJIEK-
TyajHe CBOjI/IHe.64 YnpaBo u3 Tux pasiora, Huje pefak IpemIor IpUMeEHe
TaKBOT, OfTHOCHO C/IMYHUX PEXMMa, Ha ayTOPCKa Jlefia Koja CTBOPY BeIUTavyKa
wHTeMreHmja.5

Vmak, ocTaje nuTame KoMe OU ce ajonypana MOpajlHa IIpaBa ayTopa,
aKo 6u Beh ekoHOMCKa Ipelria Ha ,,nocnonaBua“?66 MopanHa KOMIIOHEHTa
ayTOPCKOT IIpaBa ce HeCyMbUBO He O Moria mpusHarty BV mammum, amm
OHa CBaKaKo Mopa nocrojati. Takobhe, mpumeTHa pasiuka je ympaso Ta LITO,
fa 61 [0 TIpMMeHe OBOT MHCTMUTYTA YOIIITE M JIOIIIO — MOPa IOCTOjaTH
pagHu opHoc u3Mehy mocnonasia u 3anocieHor. C 0631Mpom fja ce pajHK
ofiHOC hopMIpa YTOBOPOM O pajy, TEIIKO je, ako He U HeMoryhe, 3aMycnTu
nocrojame Taksor cropasyma®’ msmehy mymckor 6uha u mammme.5® Vicro
TaKo, He 6u 6m1o Moryhe fja MalMHa ¥ 4OBEK ,,3aK/by4e YyTOBOP O neny.69 "
HOpef, TOra LITO HeKM ayTOpU Bepyjy fia O ManuM M3MeHaMa OBOT peXXuMa
6uno moryhe’’ mopsectu Mo wera u curyanuje y kojuma BU cTBOpu KakBo
ayTOPCKO [Ie/I0, YMHY Ce []a HU OBO pelllele Hije afleKBaTHO.

C 063upoM Ha CBe M3HETO, HEMa CyMibe [a INUTambe JMCIPaBHOI 1
MpaBUYHOT ajIoLyMpama ayTOPCKMUX IIpaBa Kof, fena Koje creopu BUM Huje
jemHOCTaBHO. IloCcTOjame BMIE 3aMHTEPECOBAHMX CTpaHa KOMIUIMKYje ofja-
Oup mpaBor IyTa, HAPOUNTO Kaja ce y3Me Y 003Up KOMIUIEKCHOCT TeXHO-
7oTMje Kao LITO je BeITayka MHTenureHuuja. Tako, mocroje ayTopu Koju
ce 3aaxKy a 6V ce y pasMaTpambe Tpebao y3eTy Bulle aKTepa’', Kao IITO
Cy, Ha IIpMMep, OHU Koju TpeHupajy cam BJ cucrem gaBajyhu My mospartHe

HeorpaHuyeH YKOMMUKO je ayTOPCKO A0 y MUTakby padyHapcKu nporpaM. Ilangan oBom
MHCTUTYTY HALUer IIpaBa, Y aHIJIOCAKCOHCKOM IIPaBy, jecTe TakosBaHM ,work for hire
doctrine®,

64 A. Chiabotto, 18.

65 Ila taxko n Annemarie Bridy, ,The evolution of authorship: Work made by code®, Colum-
bia Journal of Law & the Arts, Vol. 39, 2016, 400.

66 IIpurtom, mocnomaBan 6u, y OBOM ciIy4ajy, 610 M3y3€THO C/IMYaH IPETXOJHO aHa-
NU3UPAHOM BJIACHUKY, OHOCHO MHBECTUTOPY Te 61 BaXKIMIN UCTU HPOGIeMI Kao U KOJ
TOr Ccy6jexra.

67 A. Chiabotto, 18.

68 HapounTo nMajyhu y Busy fa MalImHa, Kako CMO YCTAHOBMIN, He MOXe Jia VIMa >Ke/be 1
HaMepe, Te HU IIPaBHY HU MOCTIOBHY CIIOCOOHOCT.

69 O oBoMe, anu U 0 IpobIeMuMa KOjii MOTY 1ocTojaTu yHyTap ,work for hire“ foxrpune
supetu. A. Ramalho, 11-12.

70 K. Hristov, 445.
71 S. Ravid, X. Liu, 20-22.
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uH(pOpPMalje, jABHOCT, BIafia IV PU6AB/HAuM TIOaTaKa > Ha OCHOBY KOjUX

MaiyHa yau. OHo HITO je HECITIOPHO jecTe /1 je HEONIXOHO CTUMY/INCATH pacT
U pa3BOj CUCTEMA KOj¥ OIIEPUIILY Ca BEIITAYKOM I/IHTeHI/II‘eH]_H/IjOM73, HapO4UTO
viMajyhut y BUTy KOPVICTY M BPETHOCTH © KOje OHV, KaO TaKBW, MOTY JIOHETH
ca co6oM.”> C 063MpoM Ha TO, HEOIIXOJTHO je 3aToUYeTH 036WbHE JUCKYCHje
U pa3Marpama Kajia je y IUTalky OFHOC BELITauKe MHTEIUTeHIje I IpaBa
MHTeJIeKTya/IHe CBOjIHe, IIOHajB1LIe y31Majyhy y 063up ma oBa TexHomoruja
JIMa TIOTEHIMja/T eKCTIOHEHIUjaTHOT Pa3Boja BEMKOM ® GP3MHOM.

V 3akmyyak

TexHomormja BelITauke MHTEUTEHIIMje CBAKOJHEBHO Halpenyje U
ycaspimasa ce.”’ JIOTMYHO je 32 OYEKMBATH JIa Ce AKTEPH KOjI Cy, 6ap Ha HEKM
Ha4lH, yMelIaHu y ctBapame BV, anmu u BV cTBapame, ciope 0KO KOpUCTH
KOja TaKO HacTaHe. YKONMKO Ce NPaBHU CUCTEMMU He IIPUJIArofie OBUM IIpO-
MeHaMa U He pery/mily oBy o0/1acT Ha BpeMe, M3BeCHO je fia he 6utn mame
npasHe curypHocti.’” OBaj IIyT je IyH M3a30Ba, KAKO TEOPETCKMU, TAKO U Y
MMIUIEeMEHTAllMjy, UMajyhn y BUAy fia He IOCTOjU jacHa medMHUIMjA INTa
je TauHO MHTETMTEHIMja’ , YMHU Ce Jla CMO JIATIEKO Off TOTa I MOXeMO Jia

72 OBfe ce MUCIV Ha TaKO3BaHE ,TPEHVHI" MOJATKE, OFHOCHO CETOBE MOJaTaKa IPymmca-
HUX 1o 6asaMa moparaka Koje BV cucrem obpabyje Ha ceOu CBOjCTBEH HauMH U y
3aBJMCHOCTH Off HaMeHe, Ha IIpUMep TaKo IITO MX KaTeropusyje MO Ipymama Jofesbyje
uMm BpegHocty. OBYU MojaIy MOry OUTH TIpecySHM IPUINKOM pas3Boja B cucrema, amm
IbVIXOBY BIACHUIIM HIUCY YK/bY4Y€HU Y OBY aHa/IN3y M3 IMPOCTOT pasjiora mTO CMaTpamMo
ma cy Beh moBo/pHO 3amTumheHM - y H06poj Cy €KOHOMCKOj IO3MLMjM jep HOCERyjy
K/by4YaH MHITYT 3a yuerme BYI. 3a Bumre o oBoMe, amu ¥ IpobmeMuMa Koji MOTy HacTaTh
yxonuko BV mospebyje Tyha ayTopcka npasa ok ux xopucTu, Busiet: Benjamin Sobel,
»Artificial intelligence’s fair use crysys®, Columbia Journal of Law & the Arts, forthcoming,
2017, gocTynHoO Ha appecu: https://ssrn.com/abstract=3032076, 19. 7. 2018, 1, 4 n 12-15;
S. Ravid, X. Liu, 10; 3a Buile 0 3Hayajy Tora Ko je BJIaCHMK OBaKBMX CETOBA IOJaTaKa,
amm 1 o camuM TuoBuMa nopartaka Bumetu P. Cowan, ]. Hinton, 8-10, oBu ayTopnm
Ha3MBajy HOJATKe ,OPVUBOM 32 BELITAYKY MHTETUTEHIY .

73  R. Abbott (2016), 1081.
74  S. Ravid, X. Liu, 29-31.
75 R. Abbott (2017), 11.
76  A. Chiabotto, 18.

77 Tlo HekuMm mnporHosama, mHpycrpuja BV he mocruhm BpepmHOCT o oko cemampecer
muvjapau gonapa go 2020. rogyHe. 3a Buute Bupetu Reuters, Tech CEOs declare this
the era of artificial intelligence, Fortune, 2016, goctynHo Ha ampecu: http://fortune.
com/2016/06/03/tech-ceos-artificial-intelligence/, 20. 7. 2018.

78 R. Shoyama, 130.
79  A. Ramalho, 2.
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ILCCI)I/IHI/IIHGMO mrTa je CBCCTSO, a CaMIM TUME U UHTCINUTCHTHU eHTI/ITeT,81 Ha

cpehy, BI je jour yBek y oppelheHnM acrnexTriMa orpaHnYeHa, aiy Halpenyje
6p30.52

Hexke 3emspe, monyT Janana u Kopeje, Beh cy orBopmie Teme kao mro

Cy mlaBame mpapa®® MamHaMa, 710K je Caymujcka Apabuja oTUIIIIA HajIasbe 1

[laTa Ip)KaB/baHCTBO XyMaHOMIHOM poboty 1oj HasusoM Coduja (Sophia) b

He ynasehm y To ma mm cy oBakBe ,MaHmdecTanuje caMo IpuBIadeHe

MasKibe, 0CTaje /Ia je MPUBATHI CEKTOPS® [a/eko MCTIpe]| Bajia ipykaBa Kajja

je y muramy npuxsarame BV u meno kopumherse. 5

YuHu ce [ja je JOIIIO BpeMe a Ce IPENCINTa YOBEeK Kao ,,IleHTap pery-
nanuje mpaBa uHTeneKTyanHe cojune.’” OBaj mporec saxTeBahe a Hamop
mehynaponme sajemmuie, xoju of ckopa moctoju,® 6yme jom ommyunujm,

80 Ilutame je ga MM Cy KOMIjyTepu CocoOHU fa Gyly CBECHM M CaMOCBECHM, @ aKoO jecy
— KakKo 6MCMO YOIIIITe TO MOITIM OomasuTu. 3a Buure o osome Bupetn lan Kerr, ,,Spirits
in the Material World: Intelligent Agents as Intermediaries in Electronic Commerce®,
Dalhouse Law Journal, 1999, Vol. 22, 217.

81  Stuart Russel, Peter Norvig, Artificial intelligence: A modern approach, 2013, 2-14.
82 A.Ramalho, 3-4.

83 A. Keisner, J. Raffo, S. Wunsch-Vincent, 35.

84 R. Abbott (2017), 13.

85 BM mnpepcTaB/ba M3y3eTHO NYKPaTMBHO IIO/b€ M Ba)KHO je Ja KOMIIaHUje JOBERY Y
pex cBoje mocimoBame ¥ MOPTQOMNO IpaBa MHTENEKTyalHe CBOjUHE KaKo 6m Morye
Ja HacTaBe Aa ylnaxy y passoj, M. Medeiros, J. Sanft; Takobe, mpaBHa mnpakca o6paha
[IKIY CBe Bullle Ha BV pasBoj 1 caBeTyje cBOje K/IMjeHTe Jja Ce Ha BpeMe ,HaOpYKajy',
Mark Penner, Mark Vanderveken, ,,Could the creations of Artificial intelligence be en-
titled to intellectual property protection’, Lexology, 2018, gocTymnHo Ha agpecu: https://
www.lexology.com/library/detail aspx?g=37535418-709c-4d71-b4ba-26bc44d4ed4b, 19. 7.
2018;

86  Jl0BOJ/BHO je caMO IOI/IEfAaT Y4eCTaNTOCT MOJHOIIE A IATEHTHUX 3aXTeBa KOjI Ce OfHOCe
Ha BeIITa4YKy MHTeMUreHujy. Hapounrto xaza ce y3me y 0631p KOIHUKO je TEIKO Fo61uTH
IIATEHTHY 3aIUTUTY 3a KOMIjyTepcKy coPTBep YoIuTe, a TeK 3a BV, 3a Bume Bupern Isi
Caulder, Paul Blizzard, ,,Protecting and Navigating Intellectual Property for Artificial In-
telligence Based Technologies®, Bereskin&Parr, 2018, foctymnHo Ha agpecu: https://www.
bereskinparr.com/doc/protecting-and-navigating-intellectual-property-for-artificial-intelli-
gence-based-technologies, 19. 7. 2018; 3a came 6pojeBe IMAaTeHTHMX 3aXTeBa BE3aHUX 3a
BU, a u reorpadcxa moppydja rae ce onn Hajuemnhe mogHoce Bupetu: P. Cowan, J. Hin-
ton, re ayTopu HaBoze fa Cy 3eM/be ca Hajehom yuetcranoctu CAJl u KnHa, a Takobe
[ofiB/Iade BAXXKHOCT yJIOTe YHUBEpP3UTeTa U 0OPa3sOBHMX LIEHTapa y Pas3BOjy BelITaukKe
MHTENUTeHIje.

87 A. Chiabotto, 1.

88  Kao mTo je, Ha IpuMep, OBOTOMILIbE CaoMIITemhe EBporicke KoMucHje KOjiu ce OTHOCK
Ha ITOfiM3abe MHBeCTMpama y BV u nmocraspame eTnyknx npasmna, European Commis-
sion, Artificial intelligence: Commission outlines a European approach to boost invest-
ment and set ethical guidelines, 2018, gocTynHo Ha apgpecu: http://europa.eu/rapid/pre-
ss-release_IP-18-3362_en.htm, 20. 7. 2018; Takobe, EY je y jyny oBe roguse popmupana
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HapounTto mmajyhu y sumy cee kopuctu koje ce on BV mory y6parn.t’

HapasHo, Taj mpouec 6u Tpebano ma Oyne mocremneH, 6e3 6p3omieTor oTBa-
pama JucKycuja’’ 0 MOoCTojarby MalllMHa Kao ,ocoba’, machine sapiens.”!

ITo ceemy cynmehu, cafa je caBplieHM TpeHyTaK [ja 4oBeK ImpeBasube
MHXEPEHTHY CKeTcy Kojy oceha mpeMa HOBUM TeXHOMOTMjaMa’” 1 Jia Ce yXBa-
TY y KOIITAI] Ca ,00rOM y MaIllVHM .

Andrija PONOVIC
PhD student at the Faculty of Law University of Belgrade

ARTIFICIAL INTELLIGENCE AND INTELLECTUAL
PROPERTY - MACHINE AS AN AUTHOR?

Summary

Artificial intelligence in computer systems is a hot topic of discussion as
of late, especially with all the benefits it brings across all industries. AI powered
systems are capable to, partially or completely autonomously, perform complex
tasks in lightning speeds. However, what happens when one such system creates
an artwork that would be, by all characteristics, copyrightable if made by man?
In other words, who would be the ,,author® of an AI created piece of artwork?

Bucoxy Ipymy 3a BI1 - Ipyna he ormodeTu ca pagoM oBe rofuse. 3a YIaHOBe IPYIIe, a
u Buile Aera/ba Bumetu European Commission, High-Level group for Artificial Intel-
ligence, 2018, mocTynHO Ha anpecn: https://ec.europa.eu/digital-single-market/en/high-le-
vel-group-artificial-intelligence, 19. 7. 2018.

89 Carlos Perez, ,How Artificial Intelligence Enables the Economics of Abundance, Me-
dium, 2018, gocTynHo Ha agpecu: https://medium.com/intuitionmachine/artificial-intelli-
gence-and-the-economics-of-abundance-92bd1626ee94, 20. 7. 2018.

90 A. Guadamuz, 6.

91 Vsuenabyjyhe, oBakBe gycKycuje 1t OI/Iea HICY PETKI, @ IeIIIaBajy ce U KOJI IPaBHIKA KOji
ce npaBoM 6aBe mpaktudHO. 3a nmpumep Bupety Huzefa Tawalla, Abhishek Senthilnathan,
»Can artificial intelligence be given rights and duties®, Lexology, 2018, nocTymHo Ha agpecu:
https://www.lexology.com/library/detail. aspx?g=15937d6a-5421-487b-bf60-82a34cb79
d79&utm_source=Lexology+Daily+Newsfeedeérutm_medium=HTML+email+-+Body+-+-
General+sectiondutm_campaign=_Lexology+subscriber+daily+feedéutm_content=Lexo-
logy+Daily+Newsfeed+2018-07-19¢utm_term=, 19. 7. 2018.

92  Ilpumepa papu, jour je IlnaToH, npe maBe Xubajie TOAMHA, KPUTUKOBAO IVICAHU j€3UK U
TBPAMO Ja je JanmeKo MH(GEepHOpHMjU O MeMOPUCAHOT je3uKa. 3a Buie Bumetu Plato,
Phaedrus, (Benjamin Jowett trans.), 1999, gocrynHo Ha ampecu: http://www.gutenberg.
org/ebooks/1636, 20. 7. 2018.
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Legal regulation of this area is either non existent or too abstract. The purpose
of this paper, by using conceptual anlysis, is to provide an overview of potential-
ly viable subjects to be assigned authorship over Al created artwork, following a
brief depiction of anthropocentrism of IP regulation related to this matter, and
current legal respones to Al The goal of this paper is to provide a new starting
point for future discussions on this subject matter, having in mind the expected
regulation of Al in the near future.

Key words: artificial intelligence, authorship, copyright, machine learning,
intellectual property.
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Anexcangap CTEBAHOBIIh
Macrep npasa u gokropanp IIpasHor ¢axyrnrera
YuuBep3urera y beorpany

IIOJAM U 3HAYA] TIOBMPAIbA Y3 IIOCEBAH
OCBPT HA PATHOIIPABHI CTATYC JIOBUCTA:
Y CYCPET 3AKOHY O IOBPAILY

Pe3sume

Ilopeg 3Hauajuux UpasHux uHcilipymeHaitia mehyHapogHux opiaHusa-
uuja, cee eehei 6poja 3aiosopHuKa NOOUPpara Y AKAGEMCKUM U UOCTOBHUM
Kpyiosuma, OHO ce joul yeex cMamiipa ,cueom 30HOM“ ociliéapusarea yimuyaja
HAa 3aKOHOGABHU U yoluiilie Upouec kpeupara jasHux wonuiiuxa. /lobuparve
gyio, ca usyseitikom CAJl Huje 6uno tipegmeiii GpasHOT HOPMUPArLA WO je
yiiuyano Ha gopmuparee tpegpacyga u ciiasmparba HelailiusHol tpegaHaxa
kaga je nobuparwe y tutniary. Ceaku Hokywaj peiynucara nobupara iipe-
6ano 6u ga HOHYgu jacHy gedpuHuyujy nojma, ga Ha USPUHUTE HAYUH YTHEPGU
KO U 110g KAK8UM YCTI08UMA MOXEe 00a6/baili N0OUCTHUUKY JeNalliHOCTH, A KO
ce wpeba cmampaiu 106UPaHUM TUUEM U KOHAYHO ga 06e3begu mexaHusme
3a WpaHciapeHiliHOCHi 106uparea, kao u 3a yiisphueare 0giosopHOCIHIU 3
iospege tipasuna o nobupawy. Yunu ce ga je y gocagauirum axagemckum
pagosuma o nobupawy, 3HauajHo eeha taxra 6una Hoceehusana rweiosom
JeMOKpailickom Katauuitieitly y cMUcay akimiueusma u dapiiuyuiayuje, Kao
u pasnyuusarwy nobuparwa og kopyuuuje. Mehyitium, pagHoupasHu aciexii
nobuparea ociiao je y gpyiom unawy, ie he y osom pagy 6uitiu peuu o pagHo-
ipasHom ciliaitilycy n06uciia y ceeiliziy aanuse Hociiojehux HOpMATHUBHUX
peuterwa u akiiiyenHux gqoKpuHapHux uutiiarba.

Kmwyune peuu: nobuparve, 106uUcitia, pagHu 0gHoc, uHiliepecte ipyie.

215



YIAHLN IIpaBo u npuBpena

I YBop

Jlobupare ce y HajuIMpoj jABHOCTM Ca IPABOM IepIINpa Kao JenaT-
HOCT KOja ce HajIasyl Ha MBIV JIETAJTHOT ¥ JIETUTUMHOL. TaKBO cTame CTBapu
je y HajBehoj Mepu mociefuIia HENOCTOjalba jacHe IpefCTaBe O TOMe IITa
nobupame MojpasyMeBa ca IPaBHOT CTAHOBMIITA 1 KaKaB YTULAj OCTBapyje
Ha VIHTETPUTET U IOBepelbe rpabhaHa y jaBHe MHCTUTYLVje U PyHKIMOHEpe
ca jefiHe, OHOCHO Ha TPKUILHY KOHKYpPeHIUjy ca gpyre ctpade. OTyna u He
Tpeba [a YyAu MOCTOjambe AujaMeTpasHO CYIIPOTHUX CTaBOBA O I0OMpamYy, a
HApOYMTO Y KOHTEKCTY (aHTU) KOPYITMBHOT IOTEHIMjajla 1 oOMalIaja Koje
oHO mofpasyMmeBa. J/Iobupame je Tako 3a jemHe, camo eydemmsam 3a 3710y-
HOTpe0y MaTepyja/HUX U APYTUX pecypca U IMpUBUIETOBAHO OCTBAPMBaIbe
IPUBATHOT MHTEpeca, IOK 3a Ipyre, OHO IpeCTaB/ba /€0 NMPUPOJie YOBEKa
OJIIY€HE Y JKe/bY Jja CBOj MHTEpeC 3acTyla Ipef, CBUMA , 3Ha4ajaH MHCTPY-
MEeHT y 60p6y IpOTUB KOPYILIMje, KA0 ¥ MHTEIPaTHN ¥ KOHCTUTYTUBHIU eJle-
MEHT CBaKOT JJeMOKPATCKOTI ITOPeTKa.

Mehytum, Tpeba 6mTH 00a3puMB HPUIMKOM M3HOLIEHA ANCOMYT-
HMX 3aK/by4aKa O JI0OMpamy Kao HECIOPHOM JeMOKPAaTCKOM MHCTPYMeH-
Ty. Hamme, kako mojeguHm ayTopyu HaBofe, n1o0Mpame Huje OZyBeK Oummo
npuxBaheHO y Ipakcyu IeMOKpaTcKux mopenaka 6ynyhu ma ce cmatpano ma
OMPEeKTHO IOfipyBa IPMHLMII B/aflaBMHe HApofia KOju Ha 3aKOHOM/ycCTa-
BOM TpenBul)eH HauMH 3acTyTajy HAPONHY MPEICTABHUIMA Y TIAPTAMEHTY.
O Tome cBemoun M uMEeHUIA Ja je mobupame y XIX Beky 6mrto mpomuca-
HO Kao KpuBu4HO feno y Llopumju un Kanmudopuuju, caBesHum gpxkaBama
CAJI.* Tlokymiaj ja ce ocTBapyje yTHIaj Ha TPOIEC JOHONIEHHA TOMNTIY-
KUX OJUTyKa BaH IpefBuheHNX 3aKOHCKMX U YCTaBHUX OKBUPA, CMAaTpaH je
OIIACHMM ¥ HeNOTPeOHMM IIapaje/iM3MOM KOjyU ypyllaBa IPUHIMNII IpaBHe
npxase. be3 063upa Ha 0OBaj MOMaIO MIEATUCTUYKY Y YTOIMCTUYKA CTaB
O TIPeACTaBHUYKO] JeMOKpPaTHjy, T0OUpame ce UITaK BpeMEHOM HaMeTHY/IO
Kao IPYLITBEHA peajHOCT yc/el Kpu3e IpeficTaBHMYKe Y NMapTULMIIATYBHE
IeMOKpaTHje, Koja je MHOTe COLIMja/THO-€KOHOMCKE KOJIEKTUBUATETE MAapIVHa-
NM30BajIa y NOIIefly MOTyhHOCTH yTuIama Ha Kperpamwe jaBHUX MOINTHUKA U
YOIIILTE y4eCTBOBAalba Y IOIUTUYKOM XUBOTY 3ajeHULIE.

1 Bamura Kamrhenan, ,,Yimora u Mecto 3akoHa 0 106upamy y momutudkoM cucremy Cpouje,
Cpiicka tonuimiuuka mucao, 6p. 17-29/2010, 136.

2 Anexcanpap IDmaBmuH, ,IIof KOjUM yCIOBMMa M Kako JoOuparme MOXKe NOIpPUHETH
memokpatuju’, Scientific Journal for Theory and Practice of Socio-economic Development,
Nr. 2-4/2013, 418.

3 Vpena IletepnuH, ,3Hayaj mobupama y EBpornckoj yuuju', Ananu Ilpasnoi ¢axyniteiia
Ynueepsuitieiia y beoipagy, 6p. 2/2006, 244.

4 Sanja Bari¢, Ana Acinger, ,Pravna regulacija polozaja lobista u Sjedinjenim Ameri¢kim
Drzavama“ Zbornik Pravnog fakulteta sveucilista u Splitu, br. 2/2018, 897.

5  Kpmsa mpepcraBHMYKe [eMOKpaTHje HApOYMTO Ce OIZiefid y HPOMEeHU IpUpofe 1
byHKIMje TOMUTUYKUX CTpaHKa Koje Cy ce TpaHchOpMIMcane U3 HeKaja 3aCTyIUbEHOT
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CBe TO je ClefCcTBEHO BOAUIO U Ka TPAKEHY aATepHATUBHUX HaulHa
u cybjekara 3a 3aCTyIame MHTepeca TAaKBUX IPYIa, UMajyhm y Bumy ga ce
npefcTaBHMYKa QYHKIMja TeMOKpaTuje JaHac Ipero3Haje caMo y TParoBu-
ma. Ty Ha clieHy cTyIlajy pasimduuTe T3B. ,JIHTEPECHe IpyIe” Koje MMajy 3a
b Jla HEIIOCPEJHO MIN MOCPefHO obesbene cBoje AedyHUCaHe MHTepece
KpO3 CTparerujy nobupama Koj 13abpaHnx, IMEHOBAHUX WM OCTAB/bEHUX
JMIA ca aJileKBaTHOM IOMIUTUYKOM MOhM ofjTyunBama.

[Tpema Tome, nobupare 61 Hajupe Tpebamo pasyMeTH Kao TEXHUKY
eukacHujer (y OHOCY Ha TpafMIMOHAIHE OpraHM3alyje MOy T IOMUTNY-
KIX CTpaHKa) oOe3bebuBarma mapTuKyIapHOr MHTepeca OHOra Ko j06mpa
VIV 32 KOTa ce JI06Mpa, a [0 JIOTMI CTBapy Hajuenrhu Hapyunony mo6upama
cy cybjexkTu Koju mmocenyjy Hajsehy ekoHOMcKy Moh. AKO OCTaBUM IO CTpa-
HM JI06Upame Koje 6YICMO MOITIM O3HAUUTH Kao IOIMUTUYKO, Hajuemhy Ha-
pyumory 1o6Mpama Cy HOCTOBHY €HTUTETH KOjU MIMajy TOBOJ/BHO CPefiCTaBa
[a 1rate cKyre u coducTuimpane ycuyre npodecuoHaIHNX T00MCTa, amu 1
BpJ10 ofipeheHe 1 KOHKpeTHe MHTepece, Te OUCMO JToOupame Y y)KeM CMUCITY
MOITI/ O3HAYUTU Kao KOPIIOPATMBHO VIV IOCTIOBHO JIoOupame. Y CKIamy ca
TYM je ¥ 4eCTO LMTMpaHa fepMHULMja Koja Tobupamwe oapehyje kao momm-
TUYKO JIeJIOBambe MPUBATHUX GypMu (IIOCTTOBHUX €HTUTETA), IITO IIpe CBera
yK/byUyje yTULiathe Ha JOHOIIeHke IMPAaBHMX IIPOINCA Ca OMUITUM BaXkKemeM
KOju 6V TIOTOZIOBA/Y HIUXOBUM TIOCTIOBHYM acTipariujama.’®

Ho capma je Hajseha makmwa mpu pasMarpamy HNuUTama 100Mpama Ha
aKaJeMCKOM HuBOy Owmma mnocsehuBaHa HeroBoM (aHTM) KOPYITMBHOM
acIeKTy, IITO He Tpeba fa uyayu uMajyhm y Buy Benmkn 6poj KOPyITHBHUX
CKaHfja/Ia KOju Cy MOTpecany MOMUTUYKY CIeHy IIMPOM CBeTa U M3a3UBaJIN
BEJIMKY MaXKIby jaBHOCTU. MehyTuMm, 106uparme Kao peraTMBHO HOB IIPaBHYU
VHCTUTYT' OCTBapyje M 3HadajHe MMIUIMKALMje Ha IO/bY PaflHUX OfHOCA U
YOIILITe pafiHOT IIpaBa, Te je HEeOIIXOHO CaIJIeflaT! U OBaj acIeKT (peHOMeHa
KOjU jollI yBeK M3a3uBa aMOMBa/JeHTHE CTAaBOBE, KAaKO OIIIITe, TaKO U aKa-
IeMcKe jaBHOCTH. VImak, 3apaji METOJOMOIIKe MCIIPAaBHOCTH, Hajipe 61 Tpe-

MOJle/la MacoBHe CTpaHKe y JAaHac JOMMHAHTHM MOJe KOjU Ce Y JIMTePAaTypy HasuBa
npodecnoHaHa, KafipoBcKa MM KapTelcKa CTpaHKa. [7laBHe KapaKTepUCTHKe HOBOT
MOflefla TIONUTUYKE CTpaHKe Cy usMeDy OCTalor u: cMamere HbeHe HpeNCTaBHIYKE
byHkuyje, cnabberme Besa ca COLMjaHUM TPyIaMa, IIparMaTM3aM U ycpencpebhenoct
MCK/BYYMBO Ha usbope.

6  Madina Rival, Lobbying by firms to influence public decision: is it a legal or an illegal net-
working? The cases of France and the United kingdom, Berlin, 2008, 2.

7 Tpebamo 6u ce CTIOXUTU ca MULbeleM fia je mobupame heHOMEeH MMAaHEeHTaH bYACKO]
MIPUPOJY KOja TEXM Jla CBOj MHTEPeC 3aCTyIa y CBAKOj CUTyal[ujy, IITO 3HAYM JIa je Kao
TaKaB IOCTOjao y Melybyackmm ofHOCMMA joIl Off MOYeTKa pasBoja LMBUIM3AIIje.
Vnak, IpBY MOKYIIAj 3aKOHCKOT HOpMMpatba I00Mparma U TO MapIijaHoT, AeCUO Se TeK
1938. xapga cy CAJl ycBojue 3akoH O permctpaiyju crpanux areHnara (Foreign Agents
Registration Act).
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6ajio ofpenuTU MojaM TOOMpama 1 yKa3aTy Ha Ierobe nojenuHe differentia
specifica KapaKTepUCTUKe y OJHOCY Ha CIuMYHe (peHOMEHe, a Ty ce MOCe6HO
MUCIIV Ha KOPYIILIN)y.

II ITojam mo6Mpama y KOHTEKCTY CaBpeMEHNX APYIITBEHUX
OKOTTHOCTH

Kama je pey o HacTaHKy TepMMHA ,,JI0OMpame” IOCTOjM HEKOIMKO
Bep3Mja Koje ce 4eCcTO HaBOfie y pafoBuMa nocBeheHmm oBoj temm. Me-
by muma ce mctudyy ona mpema Kkojoj je oH Hacrao cpegumHoM XIX Beka
saxBapyjyhu 6uBmem npegcenuuky CAJl Ulysses S. Grant-u koju je ymnorpe-
610 Taj HasUB ja O6M omMcao MHOrOOpOjHe TProBlie M HMONMUTUYAPE KOjU CY
ce OKyIUba/N y TpenBopjy xorena Willard y amepuukoj npectonniy, He 6u
M yrpabwim MpuIMKy Aa ca BbYMa pasroBapajy O CBOjUM IpobneMmuma u
nHTepecuMa. JIpyra Hajuemhe HaBoleHa Bep3mja NMOPEKIO TepMMUHA Besyje
3a map/aMeHTapHy npakcy Bemnke Bpuranuje nmpema kojoj cy ce mob6uctuma
HasyBaaM OHM 4YnaHoBYU IlaprmamMeHTa Koju Cy off APYTUX 4YIaHOBA TPAXXMUIN
HOZIPLIKY Y 3aCTyIaKy CBOjUX CTaBOBA.

Ynpomheno roBopehu, mo6upame je akKTUBHOCT KOjy JbYAY IPeRy3u-
Majy HeCBECHO y MHOTMM J>XMBOTHMM CHUTYyaljyjaMa, Ila 4aK ¥ OHUM Haj-
6anamanjum.’ Jlo6upame ce y CBAKOJHEBHOM >KMBOTY BpIIM Ha CBUM HII-
BOVIMA, a IETOBM aKTepy Cy 4ecTo u fenja Hajmmaber yspacra. Mehytum,
TaKBO JI0OMpatbe HHje IPEeAMET OBOT paja, HUTHU je OHO y (OKYCY IpaBHOT
oxpehema cyuTiHe mojMa, Kako ca JOKTPMHAPHOL, TAKO ¥ Ca HOPMATMBHOT
cranoBuuTa. IloTpeba 3a meduHuCcameM 100Mpama, a IIOTOM U HErOBUM
aJIeKBaTHUM pery/IucameM, IPBEHCTBEHO IIOCTOjU OHJA Kajja Cé OHO BpIIN
o, cTpaHe HmpodecHoHaNTHNX TOOKCTA KOj)i IIOCEAYjy HEONXOfHEe MHTEeNIeK-
TyaJIHe, MaTepujajlHe M COLMja/IHe pecypce, Kaja Cy jmo0yMpaHa Iuia mpef-
CTaBHNILIY jaBHE BJIACTY U KaJja je /b I00Mpama TaKas /ja MOXKe YTULIATH Ha
jaBHM MHTepecC [pYIITBa WM Makap mwerosor seher pena.

Y ocHOBH, mo6Vpame je aKTMBHOCT KOja ¥Ma 3a LM/b OCTBapUBarbe
yTHUIlaja Ha 3aKOHOJaBHE U M3BPIIHE OpraHe BJIACTM KOjM Ha OCHOBY yCTa-
Ba M 3aKOHa JIOHOCe jaBHe omryke.'’ [pahannu y ckmay ca mpoxraMoBaHOM
c7106070M TOBOpA ¥ MOTIUTUYKOT JIeTIOBakba HACTOje [ja HEITOCPeJHO WM IO-
CpeHO OCTBape CBOje MOMMUTUYKE 3aXTeBe Hajuelthe TaKo LITO MOKYLIABajy
Ja yTU4Yy Ha IpOleC Kpeupama jaBHUX NONUTUKA UM JOHOLIEIhA OfIIyKa Of

8  Klemens Joos, Lobbyng in the new Europe — Successful representation of interests after the
Treaty of Lisbon, Minesota US, 2011, 15.

9 b. Kamthenan, 136.
10  Lionel Zetter, Lobbying The Art of Political Persuasion, Hampshire, 2008, 3.
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jaBHOr 3Havaja.!! 3a Tako HemTo je MOTpe6GHA KONMEKTMBHA aKIIja, OHOCHO
3ajeTHYKO JeIoBame Koje ce peannsyje yApyKUBambeM y pasInduTe oommke
rpyna 1 opraHmusanuja pagyu 6opbe 1 Ipomarupama 3ajefHIYKUX MHTepe-
ca CBOjUX 4aHOBa. TaKBMM OpraHmsaiujaMa, TpaMIMOHATHO Cé CMATpajy
Ipe CBera IOUTUYKe OpraHM3alnuje Koje 61 y ycrmoBuMa JeMOKPATCKOT TO-
peTka Tpebaso ha OKyIle ,,ICTOMUIUbEHUKe , KpeNpajy, 3ar0Bapajy, a IoToM,
YKONMKO Joby Ha B/IacT, CIIPOBOJie jaBHY NOJIMUTUKY y CK/Iafly ca IpPeTXOf-
HO YCBOjeHMM NPUHIMIIAMA U TOCTaB/beHoM arenpom.'? Mehytum, kpusa
HOMUTUYKMX CTpaHaKa Koja je mpumeheHa jomr y ocaMpeceTuM ropguHama
XX Beka gomnpuHena je Mehyco6HOM yha/paBamy MOMMTUYKMX CTPaHAKa U
IBJIXOBOI PYKOBOJCTBa off rpabhana-6upada. TeopeTndapy MOIUTHUKOIONIKE
HayKe M371a3 U3 Kpy3e y KOjy je 3aIlaja MapTUIUIIATYBHA JeMOKpaTuja Buje
y IOHOBHOM Bpahamy NOMUTUYKUX CTpaHakKa rpahaHuMa, To 61 uX y4nHu-
710 OTBOPEHMjUM 3a TpahaHCKV aKTMBU3aM ¥ MOMUTUYKY IUTypann3am, Wim,
IITO je BepOBaTHHUje, Y GOopMMpamy U pasByjalby HOBUX OO/IMKA aKTUBaIuje
¥ mapTuiyanyje rpabana y moHomemy momuTaknx onyka.'® Jlo6upame
je ympaBo jemaH off TuX obnmka koju rpahaHmma mpyska TakBy MoryhHoCT.
MebhyTtum, mpobeM je mTo ycmyre m06McTa HUCY HOCTYIIHE CBUMA, Te He 6u
010 MOTITYHO HEOCHOBAHO OYEKMBATH ¥ Jia JIOOUpame Kao ,,KOMYHMKAIIM-
OHM KaHa/l" KojuM rpahaHcTBo KOMyHMIMpa ca JOHOCHOLIMA jaBHUX OJ|Ty-
Ka 3amajiHe y ogpebheny xpusy, ycnen ¢popmupame He nonutiyke, seh oBora
myTa ,IOOUCTUYKE euTe", Koja IoApasyMeBa IPUBUIETOBAHY JIe0 OHMX KOjI
ceOu MOTy IpUYIITUTHU IPO(eCHOHATHO 3aroBapame CONCTBEHNX VHTepeca.

[Torpeby 3a nmobupameM Cy y [OCajallboj Hpakcy Hajdyenrhe mcrmo-
JbaBa/M MOCJIOBHM €HTUTETU OFHOCHO IIOC/IOBHE ,MHTEpecHe Ipyme’ umju
NOOMCTUYKYM TOTEHIMjal Bapypa y 3aBMCHOCTU Off HEKOMMKO QakTopa. Y
TOM CMUCTY 6M Ce Kao pelleBaHTHA MOIJIA Y3eTH! IIOfie/la KOjy Y CBOM pajy
naje Andrew Heywod, a mpema Ko0joj ce ,MHTepecHe Ipyme“ mene Ha 1) rpy-
Ile HOCeOHNX MHTepeca ¥ IPOMOTHBHE IpyIle 2) MHCAjIepCKe 1 ayTcajaepcke
rpyre.'* Kako uctu ayrop mame objammasa, pasmka usmehy rpyme moce6-
HUX MHTepeca M IPOMOTUBHE IPYIlE jecTe Y TOMe HITO Ce y MPBOM CIIy4ajy
pajy 0 3aCTyNamky UCK/bYYMBO MOjeMHAYHNX MHTEepeca YWiaHOBa IPyIe, JOK
ce, KaJia je pey 0 IPOMOTUBHOj I'PYIIU, pajii O 3aCTyIamwy jaBHOT MHTepeca,
OJIHOCHO BPEIHOCTM 4Ymje 0¥ yCIIOCTaB/bambe 3HAYMIO OOPOONUT 3a YMTaBY

11  Cpban Kopah, ,Jlobupame y nacturynujama Esporncke yuuje®, Mehynapogru tipobnemu,
6p. 2/2010, 351.

12 Anexcaupap CreBanoBuh, ,®yHaHCHpatbe HOMNTNIKUX CybjeKaTa: KOPYITVUBHY ITOTEH-
IVjanm ¥ 3HaYaj afieKBaTHOT 3aKOHCKOT perymucama’, QuUHaHCUjcku KpumMuHanuiiei
(ypenuuk Jenena Koctuh, Anexcanmap CreBaHoBuh), 3pewanns, 2018, 336.

13 Topan Mapkosuh, ,,Y THIjaj IOMUTUYKUX CTPaHaKa Ha Pa3B0j MOMUTIYIKE ITapTUIIMIIALIje
Ananu IpasHoi gaxynieiia Ynueepsuitieiia y beoipagy, 6p. 1/2006, 104.

14 C. Kopah, 351.
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OpYyIITBEHY 3ajefHuLy. [Ipyra mofena sa KpUTepUjyM y3uMa MO3ULNjY KOjy
TpyIa UMa y OFHOCY Ha jaBHe MHCTUTYLMje U HUXOBE NPeCTaBHMUKE, OTHO-
CHO MOTYRHOCT IPMCTYIIa 1 MHTEH3UTET Be3a Koje TPyl ofp>KaBa ca JOHOCHU-
OLIVIMA jaBHMX OJITyKa. YIIPaBO je 3ajlaTak JIOOMCTA [ja Off jeflHe ayTcajiepcKe
MHTEpeCHe IpyIle Koja MX aHTaXyje, YUMHe Off e OHYy KOja ce IpeMa [jaToj
THUIIONIOTYjY O3HaYaBa Kao MHcajaepcka. MoryhHocT HecMeTaHOr mpucTyma
JOHOCYOIIMMA jaBHMX OJ/IyKa Kao 3aKOHOM IIPETIOCTAB/beHMX T00MPpaHMX
mmna n MoryhHoCT ofpskaBama OMCKUX ITOCTTOBHUX MM YaK IPUjaTe/bCKIX
Be3a Koje MOTy BOIUTU Ka KOHauHOM o0e36ehuBamy mMHTEpeca Hapydmiana
nobupama, onpehyje mobucre Kao ycrenite.

ITporwec mobupama ce y ogpeheHOM cMUCITy MOXKe CMaTpaTy KOMYHM-
KaI[IOHMM IIPOLIECOM y KOjeM JI0OMCTY HacToje [ja HOCHOILMMa 3aKOHOIAB-
He ¥ U3BpIIHe BIACcTy NpeHecy uMHpopManuje Koje 6u Tpebano ma foseny
IO TOTra fla Ce MHTEepecy Ipyla Koje Hapydyjy o6uparme IpeTode y OIIITH
IIPaBHY IIPOINC M Ha Taj HA4MH e(UKACHO OCTBApe U 3aLITHUTe. Y TOM CMUC-
71y, TIOHeKaJ, off Behe Ba>)KHOCTM MOXKe OMTM KOMYHUMKAIIMjCKa BEIITIHA JI0-
Oucre, Hero caapxaj nHOpMaNMje WM apryMeHara Kojiu ce IIPEeHOCH, IITO
y Kpajib0oj Mepy 3aBUCHU Off KBal/UTeTa HAPYUEHOT T00Mpama M YMEIIHOCTI
aHTXOBAHNUX JI0OKCTA.

Jo monomema 3akoHa o nobupamy y CAJl 1995. roguue (Lobbyng
Disclosure Act of 1995. — LDA), nobupame je 6110 fepuHMCAHO Y TOPeCKOM
nponucy (Internal Revenue Code of 2000) y OFHOCY Ha CyLITUHY U L{/b CBOje
aktuBHOCTH. IIpema Toj JoruIyM U ofpendy HaBefeHOr MPOINCa JoOupame
IpeACcTaB/ba aKTUBHOCT KOja ce OAHOCK Ha MpOoIMaraHay (IIpoMOLHjy, APyLIT-
BEHU INIPUTICAK) WIM Ha OCTBAapMBambe yTUIdja HA 3aKOHOJABCTBO Ha OWJIO
KOju Apyru HauuH. YcBajambe LDA op 1995. ronyHe He caMo Jja je 3HaYMIIO IPBO
CUCTEMaTUYHO U LIeJIOBUTO HOpMUpame nobupama y CAJl, Beh je ca cobom
JIOHETIO M APYTadujy MPUCTYI Y HeroBoM JedMHNCAbY KOjU Cy KacHuje Crie-
IVJIe VI TOTOBO CBe eBpOIICKe ipxkaBe. HoBa 3akoHcka neduHuIMja mo6upama
Kao L[eHTpa/lHM II0jaM BUIlle HUje y3MMaja caMy IPUPOAY aKTUBHOCTH, Beh
JI06MpPaHO /Ile Ka0 CBOjeBPCHNU 00jeKaT TOOMCTUYKe aKTMBHOCTIL.

Benmuka bpuranuja je HajmocmegHMja OBAaKBOM IPUCTYIy MaKO OHa
HUje Ha 3aKOHCKOj OCHOBM perymucama matepujy nobupama.'” MebhyTum
nobupame je y Benukoj bpuraunju Hopmupano y IIpaBunuuky Ilapramenta
(Code of Conduct for the members of the Parliament), mro ynyhyje Ha To fa je
CBa OIFOBOPHOCT IOBOJOM MOTyhux 3oynorpeba Koy m1061pama npedadeHa
Ha 06MpaHa /NI, Tj. 3aKOHOZABHY BAacT. OBaKBO pelleme je ajeKBaTaH
OfITOBOp Ha aKTMBHOCTH de facto mobucTta Koju HYUCY PerncTpoBaay Iove-
TaK 00aB/bamba CBOje aKTMBHOCTM M TuMMe u3berapajy TpaHCIIapeHTaH paj

15 Margaret M. Malone, Regulation of Lobbyists in Developed Countries, Current Rules and
Practises, Dublin, 2003, 18.
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KOjJ je YC/IOB JIeTa/IHOT ¥ IETUTUMHOT JIoOupama. JJakse, 100upaTu Moxxe KO
rop xohe, 6e3 6110 KaKBUX YC/IOB, IOK Off IPXKaBHUX (YHKIMOHEPA 3aBUCK
xohe 7 ce nporiec 106uparma IPEeTBOPUTH Y KOPYIIVjy WIN He.

ITpema ToMe, aKTMBHOCTM KOje IOJpasyMeBajy YTUIAj Y HUby OCTBa-
puBama ofjpeheHnx nHTEpeca, ce MOy HOJBECTH IO IOOMpame y CKIafly ca
3aKOHOM, OHJIa KaJja ce BPIIM yTHI[Aj Ha jaBHe (QYHKIMOHEpe 13 M3BPIIHE U
3aKOHOflaBHe rpaHe Bracty. OBa AUCTUMHKIMjA HUje O6e3 3HaYaja aKo ce y3Me
y 003up ma mobupame y HajONLITHjeM CMMICITy MOXKe OUTU M aHTaKOBambe
MO3HATHX INYHOCTY KOje 61 Y CBOM jaBHOM MCTYIIamby 3aroapaie ogpeheny
uyiejy, OpraHM30Balbe PA3IMIUTUX HPOIATaHJZHUX KaMIama, TpUOMHA U
OCTa/INX SPYIITBEHMX forahaja Koju nMajy 3a vk 1a yTUUY Ha jaBHO MEbEHbE
U Kpenpajy y ApyIITBY ofpeheHM cTaB mpema HEeKOM INUTawky, anu 6e3 61io
KaKBOT' IMpPEKTHOT yTHIjaja Ha 3BaHMYHE NpefcTaBHUKe Bractu. OTyma 6u
aKTMBHOCTM C/IMYHe T00Mpamy, a Koje He MOApasyMeBajy AMPEKTHY Bedy ca
HOCHOLIMIMa BJIACTY OMJIO aJleKBaTHYje O3HAYNTY Kao jaBHO 3aroBapame.

Y3eBun y 0631p Heke IIPeTXOHO pa3MOTpeHe BakHe 1 ofpebhyjyhe ere-
MeHTe I0jMa, I06upare 61 ce MOIIO leUHICATH KA0 Hpouec KOMyHUKayuje
U ocilieapuearba KOHMAKAWA ca ja6HUM PYHKUUOHepUma Koju epuie upoge-
CUOHATUYU CA YUbeM ga ce NelanHuM gOHOCUOUUMA OgyKa uHillepecu U ugeje
oHola Ko Hapyuyje nobupare tpegcitiase Kao oUWTHU UHillepecu Koje Wipe6a
o06e3beguiliu ocliieapusarem ymuyaja Ha Upoyec GOHoULea jaHUxX o0gryKa.

ITpema teopuju pasmene (Exchange theory) Kojy cy coumonosu pas-
By 60-Tux roxmHa XX Beka,'® offHOC MPUBATHMX M jaBHUX eHTUTETa MO-
rao 61 ce OfpefUTV Kao OJHOC cepuja pasMeHe MHpOpMaLuja M pecypca.
AHanusa COICTBeHe KOPUCTM yTMYe Ha TO ca KuM he ce yhu y pasmeny,
KOja MO)Ke OMTHM JyroTpajHa M CTaOVMIHA CaMO OHJa Kajla je 3aCHOBaHa Ha
petumpounoj 6asu.!” Tojemuun ayTopu cymTuny no6upama BUie YIPaBO
y TOMe Jia je OHO TaKBa BPCTa arTOBama Koja Tpeba fa yOeay 3aKOHO#ABIA
na ybe y npouec ,,pasmene” 6aur ca K1mjeHTOM 100MCTe KOju Y KOHKPETHOM
cny4ajy nobupa.'®

IToTeH1MjaHa KOPUCT KOjy 3aKOHOZIJaBHA VM/IM M3BpIIHA BJIACT MIMajy
Off »pasMeHe“ ca mpuBaTHUM (rpabanckuM) cybjekTMa MOXKe OMTK Bulle-
CTPYKa, a fia ce IpU TOM He pajyl O JUPEKTHOj IPOTUB3AKOHNUTO] KOPUCTHI
KOjy CTU4e VICK/bY4MBO (PYHKLMOHEp U HeMy O/NMcKa ¥ ca BJM IIoBe3a-
Ha JMIja Kao IITO je TO Caydaj Kop Kopymuuje. Hamme, yecto xama Tpeba
pacIpaB/baTyi O HEKOM YCKO CTPYYHOM IINMTamby, 3aKOHONABIM aHTaXY]jy eK-

16  Sol Levine, Paul White, Exchange as a conceptual framework for the study of interorgani-
zational relationships, 1961, 587.

17  Pieter Bouwen, ,,Corporate lobbyng in the European Union: the logic of access, Journal
of European Public Policy, Nr. 9-3/2010, 368.

18  Mark Kober - Smith, Legal Lobbying How To Make Your Voice Heard, London, 2000, 14.
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crepre (YHUBepsuUTeTCKe Ipodecope, MCTpaKuBade, KOHCY/ITAHTE...) KOju
MOTy HAaCTYIATU ¥ Kao nobuctu ofpehenor nnrepeca. Takobe, BmacT oz o-
Oucra Moxke JOOUTK U Apyre 3HadajHe MH(POPMaIyje MOMYT PaCIONOXKermha
jaBHOT MIbeha y OFHOCY Ha HEKy IONUTUYKY Mepy U TeMY, U3BOJ/bMBOCTH
ompebenor npojexra ut.'® Tloce6HO je 3aHUM/BMB OTHOC M3BPIIHE U 3a-
KOHOJIJaBHE BJIaCTM IIpeMa BEIMKMM KOpIIOpalyjaMa KOjé 3aIloll/baBajy IIo
HEKONIMKO XW/bafla WM JieceTMHa Xmbaja /byau. JJoHomleme Mepa Koje ce
OffHOCe Ha IIOC/IOBame TAaKBUX IPUBPENHNX CybjekaTa 6e3 KOHCY/ITOBamba
3aCTYIHMKA HUXOBOT MHTEPEca MOITIO OM YIPOSUTH COLjaTHO-eKOHOMCKI
IOpeflaK JAp>KaBe.

IIT PagHOonmpaBHU efleMeHTH TOOMpama

3akoH o nmobupamwy y CAJl op 1995. roguHe Kao IpBU, a YjefHO U
HajyTUIAJHUj} IPAaBHYU aKT KOjU je Ha CUCTEeMAaTCKU M CBeoOyXBaTaH HAuMH
HOPMUpPAo no6upame, flepuHuIIe T00MCTIYKEe aKTBHOCTY Kao Offp)KaBarbe
KOHTaKaTa, IpUIpeMy U IJIaHUPalbe CTpaTeruje OCTBapuBame yTHlaja Ha
Kpeupame jaBHe IONMUTUKE, MCTPaKMBabhe O KOHKPETHOM IUTamby M OCTa-
7Te JlerajiHe pajiibe TIpefy3eTe y LIM/bY OCTBapuBamba MHTepeca KiMjeHTa,
Tj. Hapyunona nobupama. VI3 oBaksor onpelhema mo6MCcTIIKE aKTUBHOCTI
IpoM3/Ia3u fia je mobypame AeNaTHOCT KOja 3aXTeBa CKYIl cOPUCTULMPAHUX
3Halba M BEIUTMHA KOje IOfpa3yMeBajy MYITUSUCLMIIIMHAPHOCT y pajy
u Mebhycob6HO mpoxuMame Bullle HAyYHMX oOmacTy (IpaBo, eKOHOMUja,
HONUTUKONOTHjA...). OTyzla MOXKEMO 3aK/bYIMTH JIa Ce PAZIM O jeJTHOj CTIOKEHO)]
[eaTHOCTY IITO je Off 3Hadyaja M Kajia je ped 0 pa3MaTpamy cybopauHaiuje
Ka0 KOHCTUTYTUBHOT €lleMEeHTa PaJfHOT OfIHOCA.

YmpaBo ce pajHM OHOC U IepUMINpPa Kao IIeHTPaJHU 110jaM PagHOT
npasa,’’ Te he Kpo3 WeroBy IPU3MY y HACTABKY M GUTU TIPECTaB/beH Paj
nobucra y cklafgy ca nocrojehom HOpMaTMBOM Ha YIOPEJHOIPABHOM HI-
Boy. [Ipema perynarusu Behune ppkaBa wranuna EBporicke yuuje u CAJL
nobupame 00aBmajy uanyka aMua — TOOMCTM WIM ITIpaBHA JIMIA KOja
3aIIol/baBajy 100MCTe M 006aB/bajy TOOMCTNYKE aKTMBHOCTH, IIOJ YCIIOBOM
la cy ynucaHa y oarosapajyhu Perncrap. Ca pajHOIpaBHe Tauke ITIeUIITA
JIOOVICTY KOjY Y3 MCITyIbelbe HEeOIXOTHUX YCI0Ba CaMOCTaTHO 00aB/bajy Jfie-
JIATHOCT YMHE KaTeropyjy CaMo3aIlOC/IeHMX JINIIA, JOK OHM KOjU pafie y OK-
BUPY IIPABHOT JIMIA PETMCTPOBAHOT 3a IIpy>XKame yCIyra 1obupama Clajajy
y KaTeropujy 3aIloc/ieHnx ania, y3 ogpehene crennduynoctyu koje he y Ha-
CTaBKy pajia OMTHU M3/I0XKEHe.

19 b. Kamthenan, 138.

20 Cenap Jamapesuh, ,PagHu ogHOC — TeHJEHLMje Yy NpaKCU U perymatusBu’, 360pHux
IIpasnoi gaxynitieiia y Hosom Cagy, 6p. 3/2013, 237.
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1. JIo6mcTa Ka0 CaM03aINOC/IEHO TUIie

ITogena Ha 3amocreHe M CaMO3alnoC/eHe IOCAENNIA je MpUXBaTama
TpafiMIVIOHa/IHe KOHIIeMIje 6MHApHOT paja 3a pPyrora, Koja ce 3acHMBa Ha
AMXOTOMHO] Tofienn 13Mely 3aBMCHOT M He3aBUCHOT pafia, uuja je IlaBHA
paspeHNLa PaHM OJHOC, Tj. HAYMH Ha Koju je oH meduHmcaH. Pajy y okBu-
PY pajiHOr ofiHOCa 61O je jemaH of K/by4HMX (pakTopa ekoHoMuje XX Beka
U eJIeMEHT KOjU je CIIYy>KMO 3a HeyTpa/lucCame COLMjaTHe M €KOHOMCKE He-
PaBHOIIPABHOCTH y OffHOCMMA M3MeDy 3amocieHux u mocnopasama.’! Vnax,
IYT [0 yCBajama jacHe KOHIIEIIVje pajjHOT OJHOCA Hije 610 HUMAJIO JIaK U
610 je MOTpe6HO BpeMe KaKo 61 ce OH IPaBHO, eKOHOMCKH, TIOJIUTIYKIU U
KY/ITYPOTOLIKN ITPOPUIICAO.

Kpajem XVIII n XIX Beka, pasBojeM IpaBHOT IIOjMa ,PagHU Of-
HOC“ HajIpe cy ce 6aBUMM CyI0BU>> Koju Cy yCrmen moTpebe ma ce cyoue ca
HOjelMHUM CUTYallyjaMa Kao IITO Cy OATOBOPHOCT IIOCOfiaBlLia 3a LITETY
KOjy y pany Tpehem nuily yumHuM pajHMK, IIOBpefa Ha pagy M TOMe CInd-
HO, MOpa/yu Ja Kpeupajy IPUHINIIE, OJHOCHO CMEpHMIIE 3a AMCTUHKIIV)Y
PajHOT OJHOCA M OCTAJINX, rpal)aHCKONPaBHUX OHOCA KOjU MOApasyMeBajy
obap/pame oxpelheHor paga 3a fpyrora WM mpyxxame ycayra. Tako cy Bpe-
MEHOM Kao IOCNIeINIIA CyAcKe moTpebe, almm 1 Mpakce HACTANIM T3B. ,KOH-
TPONHM TecToBU moMohy Kojux ce yTBphyje ma M y KOHKpETHOM CITydajy
pan o6aB/baH 1ox Baamhy ¥ KOHTPOIOM IOC/IOAABIIA, LITO je YKa3MBalIo Ha
IIOCTOjare PajIHOT OJJHOCA Y3 HheMY MIMaHEeHTHe COIMjaTHO-eKOHOMCKe Ka-
pakrepuctuke.”> CajiejcTBOM TIpaBHe Teopuje M TpaKce, BPEMEHOM Cy Ce
V3TTBOJV/I U TIOjeTIMHY GUTHY elleMeHTI " paj[HOT OJTHOCA, a TIperyiey oMahe
U yHnopepnHe nuteparype ynyhyje na cy meby muma Hajnpuxsahenuju ympa-
BO: 1) cybopgunayuja, 2) nuuna paguoipasua eesa, 3) unahernociti paga n
4) go6posomtociii.> Hapounto y paHmjoj jyrocOBEHCKOj PajiHONPABHO]
Teopuju, OVIM Cy UCTULIAHYM ¥ €1eMEHTU HONYT 5) HpodecuoHAnHOCTHU U
6) unitieipayuje y pagHy sajegruy.>®

ITocnenme nexasie MPOLIJIOT BeKa JOHeTIe Cy 3Ha4YajHe IPOMeHe Ha I10/bY
papa. KoHuenr ,,MHEyCTpUjcKOT ApyIITBA“ Ce MOIAKO HAIYIITA U IIPEIa3u ce
Ha ,IOCTUHYCTPUjCKM MOJie/I KOju IofpasyMeBa U npuiarohasame HOBO-

21 Cenap Jamapesnuh, , Ypehupame pagHor ogHoca y Cpoyji y KOHTEKCTY HOBUX OKOTTHOCTM
y cBety papa‘, 36oprux IIpasHoi gaxynisieitia y Hosom Cagy, 6p. 3/2015, 1053.

22 Jbybunka KosaueBuh, IIpasua cybopgumauuja y pagHom ogHOCYy U tweHe ipanuue,
IlpaBuu dakynter YHusepsutera y beorpany, beorpag, 2013, 55.

23 C. Jamapesuh, (2013), 239.

24  Cxkpehemo maxmy fia OMTHe eleMeHTe Koju CyWITHHCKY ofpeDyjy pamgHu opHOC He 61
Tpebao noucropehuBaTH ca MHAMKATOPMMA PaJHOT OFHOCA.

25 Ilpeppar JoBanosuh, Pagro iipaso, Ilpasuu ¢axynrer y Hoom Capy, 2015, 159.
26  C. Jamapeswuh (2013), 241.
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HACTa/TUM COLMjaTHO-eKOHOMCKIM OKonHOCTMMA.” Manudecrarujama Tor
nputarohaBama JaHAC MOXXEMO O3HAYNUTY IIPOMEHE Y €KOHOMCKVM I TeXHO-
JIOLIKMM YC/IOBMMA pajia, CBe YOUINBHje HAIlyIITalbe CTAHAAPIHOT PajIHOT
OfIHOCAa ¥ HerOBY MCTOBpPeMeHY ,IeKcnonmmsannjy m KOHAYHO M3MeHheH
APYLITBEHO-eKOHOMCKM aMOMjeHT y OKBMPY KOjer ce TO/as3y 10 3aI0Cyemha 1
o6aBspa paj. [Ipema cTaBy nojegnHuX ayTopa, pafiHU OHOC KOjU Ce TeMe/by
Ha rnoipeheHOCTN 3amocIeHor IOC/IOfaBLy IpM YeMy 3a y3Bpar HoOujajy
HEOIIXO/IHY PaJHOIIPABHY U COLMja/IHOIPaBHY CUTYPHOCT IOJIAKO 6MBa IO-
TUCHYT y APYTM IUIaH Off CTpaHe OO/MKa pajia KOju He MOfipasyMeBajy Cy-
OOPAMHUPAHOCT LITO yjeHO 3HA4YM U Ipey3JMarbe IIOCTIOBHIX PU3YUKA U Ofi-
TOBOPHOCTH Y 3aMeHY 32 MOTyhHOCT caMOCTa/IHOT Kpeypama yCI0Ba paja u
OIUTyuMBama O PaTHOM TIporiecy.”®

Hacynpor ,,3aBucHOM pany“ Koju ce o6a/ba y OKBUPY paJHOT OJHOCA,
CaMO3aIIOCTIEHOCT C€ OJHOCH Ha TaKBYy BPCTY Pajia Y KOjoj He IIOCTOjU KOH-
TUHYUTeT ITaheHor o6aB/bama IOCTIOBA MCK/BYYMBO 32 jeJHOT ITOCIOfaBIia
¥ TIOJ HETOBOM KOHTPONOM.>’ 3ampaBo je TOjaM CaMO3aTloCTIEHOT A W
IeTOBOT pajia afieKBaTHUje JeVHICATY Ha HeTaTUBaH, pe3lyalaH HaulH y
OIHOCY Ha 3aBMCaH pajl y OKBUPY pafiHor ogHoca. OBakaB MPUCTYI je IpK-
xBaTno 1 EBporcku cyp mpasae y mpeamery 6p. C-268/99 rae HaBopmu ja
ce CBaKa aKTMBHOCT BaH OffHOCAa CyOOpAVHAIMje Ba/ba TPETUPATH KAo paf
camosarocnenor .’ TTopen ofcycTBa cy6OpIVHMPAHOCTH Y pafty, Y -
TepaTypu ce joIll HABOJM Jla CAMO3aIloC/IeHa MIIA 33 PA3IMKY Off 3alI0CTIEHUX
CHOCe U PU3MK aKTVBHOCTM ¥ HUCY MHKOPIIOPMPAHU Y OPTaHM30BAHNU PafIHI
Tpollec mocIonaBIa.”!

YnpaBo je oBakaB pajj CBOjCTBEH 00aB/bamby T3B. CTTOO0THUX Tpodecnja
KOje M3UCKYjy noBehaHM MHTENTeKTya/THU aHTAH>KMaH U MOCeNOBatbe CIIel]-
UPUYHUX 3HaMa, IITO je KAKO CMO IPETXOJHO Y pafly MCTAK/IM, KapaKTepu-
CTUYHO 1 3a o0aB/pame TOOMCTUYKMX aKTUBHOCTHU. [Topen Tora, mobuparme
JaHac MOfipasyMeBa U IIOCENOBame T3B. ,,COLMja/THOT KaIMUTana“ Koju IOf-
pasyMmeBa CTUI[aEe 1 Ofip’KaBame APYLITBEHNX OJHOCA ¥ KOHTaKaTa IITO
IpefiCTaB/ba CBOjeBpCHU conditio sine qua non nobupama.’? Camosamoce-

27  Libby Bishop, ,Visible and Invisible Work: The Emerging Post-Industrial Employment
Relation’, in (eds.), A web on the wind: The structure of invisible work, special issue of
Computer Supported Cooperative Work (ed. B. Nardi, Y. Engestrom), 1999, 115.

28 Simon Deakin, ,The many futures of the contract of employment® Working Paper No.
191, ESRC Centre for Business Research,University of Cambridge, 2000, 17.

29 Jby6bunka Koauesnh npumehyje ma camosamnocieHna mmia cama OfIy4yjy O yCIOBMMa
pana, Bplle paj 3a CBOj padyH U caMa CHOCe PM3MK Off CBOjUX HMOCIOBHUX aKTUBHOCT.
Bupu Buwte: Jb. Kosauesuh, 214.

30 European Court Reports 2001, 1-8615, 34.
31 Jb. KoBauesuh, 214.

32 ,Comujanum KamuTan" ce cMaTpa U BOXXHMjUM PECYPCOM CBAaKe MHTEPECHe IPyIle HEero
IIITO je TO IOCefoBambe MaTepujaIHuX cpefcTaBa 6yayhu fa ce Ha Taj HauuH 06e36¢ehyje
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HO JIMIe CaMO JOHOCU OJJIYKY O CBVMM acIleKTMMa IIpolieca pajia, Kao IITO
je omabup cpepcraBa paja, HauMHa Ha Koju he oH 6uTM 06aB/baH, y KOM
06uMy T, AHa/IM30M HOMOTEXHMKe IIPOIMCA KOjiMa Ce HacTOojyu yBoDemwe
nobupama y 3aKOHCKe OKBYIpe, CTUYe Ce YTUCAK Ja CY 3aKOHOJABLIM IINPOM
EY, amu n y CA]l Hajpe mManu Ha yMy Ja ce JieTajlaH IIpoliec To0upama
HOBepY JIOOUCTIMA KOjy 61 CBOjy [ie/IaTHOCT 00aB/baii Kao CaMo3anocaeHa
JMIa y npaBHOj GopMM KOjy Hallle IPAaBO IO3Haje Kao Ipely3eTHUK.
MebhyTtum y ocHOBU /106Mpama ce Hamasy U NOTEHIMjaTHX CYKOO MH-
Tepeca, 0 KOjer HeMUHOBHO JOJa3) Kaja [Ba VUIM BUIIE ITOCTIOBHUX €HTH-
TeTa HacCTOje Jja OCTBape CBOje CYNPOTCTaB/beHe WM MHTepece KOju ce yc-
JIell KOHKypeHIMje He IOoAyaapajy, yrudyhy Ha Kpeypame jaBHMX HOIUTHUKA
VI JOHOIIEHE jaBHUX OIIyKa. Y TOM CMUCIY, 100MCTa — GU3nIKo e 6u
ce MOpao TIpUIpXKaBaTH eTMYKMX MPUHIAIA> U KOJeKca KOji 3abpamyjy
3nmoynorpeby mnosepema 1 cykob nHTepeca. To 3HaunM fja ce He MOXKe MCTOB-
peMeHO 106MpaTH 3a /iBa HAPY4MOLd, Tj KOPUCHNUKA JIOOUpama KOju MMajy
pasmunTe IOCTOBHE ACTIMpalyje, jep 61 y TOM CIydajy jeHO Of OCHOBHMX
Hayesa joOupama 6110 HapyueHo. Tpeba MMaTy y BUAY ¥ OKOJHOCT Jia,
Kako cMO Beh mcrakiy, mobuparme M3MUCKyje 3HAYajHy CllelMjannsanujy y
TIIOITIeNly MOCEOBAHNX 3HAaMa, BEINTHHA, MCKyCcTaBa 1 KOHTakara. C TM y
Be3J, TEIIKO je 3aMMUCIUTY fla TOOMCTa MojeiHAL] MOXKe HOfIjeHAKO yCIIel-
HO YTHULATU Ha JOHOIIeHke OJIyKa 13 IpuMepa paau obmactu HadTHe U 06-
JIaCTU TeKCTWIHe MHAycTpuje. Takobe, BakHO je y3eTu y 063up ¥ Aa mpo-
nec ybehuBama CBOjcTBeH 00Mpamy 3axTeBa YTPOIIAK PajHOr BpeMeHa
KOjJi He OCTaB/ba HapOYMUT HPOCTOP 3a Apyre KamjeHTe. VI3 Tux pasiora 6u
Ce OIpaBIaHO MOIVIO OYeKMBATU Jia J00MCTa — mojemuHal Behu feo cBoje
CaMOCTaJIHe VM PETUCTPOBaHe NeTATHOCTU Ha ofpeheHOM IepnogyHOM HM-
BOy Hajuenrhe o6aB/ba 3a jefHOT HAapy4MoOIa, IITO Ta YMHU €KOHOMCKM 3a-
BICHUM Y OHOCY Ha era.’? Kama je mobupame y muramy, To je OHEKe
npeno3Hao 3akoHopasaly y CA]l mpenBupeBn 00aBe3y perucTpoBarba
JOOMCTUYKe AaKTMBHOCTHM YKOIMKO Ce KyMYIATMBHO Ha by yrpomu 20%
pajHOr aHTaH)XMaHa Ha TPOMECEYHOM HMBOY M YKOIMKO Ce IO TOM OC-
HOBY ocTBapy HakHazja’ Beha of 2.500 USD ¥ TO MCK/bYYMBO Of jef{HOT

6asa K/IMjeHaTa M OCTA/IMX CapafjHMKa KOji OJaKIIaBajy M IIOMaXKy OCHOBHY [ie/TaTHOCT
rpyme.

33  Hajuewhn je cmy4aj a ce y mpommucumMa Koju HOpMUpajy MaTepujy 1obuparmba npessusie
Hade/a Koja MMajy 3a L/b CIIpedaBarme CyKoOa MHTepeca, Tj. 06aB/bambe TOOUCTIYKe
menarHocTu bona fides. Y mpaxcy HojeAMHMX 3aKOHOJABCTaBa Ce yCBajajy M moceCHM
€TUYIKN KOJIEKCU CTPYKE KOjI/I neTainI/[je perynniry oBO IIMUTarbe.

34 To moce6HO BaXXM 3a Mambe JIp)KaBe I7ie Y jeHOj 00IacTy IIOCTOji CBeTa HEeKOMMIMHA
IIOCTIOBHUX Cy0jekara Koju uMajy morpebe 3a jlo0upameM M KOjU MMajy HOBO/BHO
(bUHAHCHjCKUX pecypca fia ra IpUyIITe.

35 OcTBapyBame HaKHajle 3a paji Off MICK/bYYMBO jeJHOT HApydMolla IIOCIa y ofpeheHOM
UM3HOCY M BPEMEHCKOM IEepUOAy, a Koja NpefcTaB/ba OCHOBHM WM3BOp IIPUXOJa
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winjenta.>® TIpo6meM wumeHTuduUKOBaba BPEMEHCKOT IepMoia Koju ce
y pamy nocsehyje jefHOM KIMjeHTY je MPUCYTaH y IPaKCU, @ OH HapO4u-
TO BaXM 3a ynobupame, 6yayhm fma je mocapauime MCKYCTBO IIOKasano fa
o6aB/barbe IOOUCTUYKE JAEMTAaTHOCTYU 1 HOPeJ] 3aKOHCKOT Pery/icama, Y MHO-
TMM Jip)KaBaMa OCTaje BaH [IOMalllaja YPeAHO PEerMCTPOBAHOr Tj. TpaHCIA-
PEHTHOT U JIeTaIHOT OKBMpA.

Cae je yemha mojaBa Ja IOC/IOAABIM AHTAXY]jy, HaM3I/Ie[, CaMO3aIlo-
C7IeHa JIMIIA ¥ TO Ha OCHOBY yroBopa rpahaHcKor mpaBa, Koja Cy TOTOBO Y
notmyHocT! noppehena BracTi®’ MOCIONABIA M MHTETPUCAHA Y HETOBY Paji-
Hy opranusauujy. Ilocmogasiy To unHe y HaMepy Jja cMarbe TPOIIKOBE pajia
1 U30eTHy pe/ieBaHTHe ofpefde COLMjaTHOL, MOPEeCKOT U PaJHOIPABHOT 3a-
KOHOJIaBCTBA KOje pafHMLIMMa Ha Koje ce OffHOCe TapaHTyjy ofpeheHa mpasa
KOja 3a IIOC/IOfjaBlie 3Haue I T3B. ,TPOIIKOBe pajiHe cHare. OBakaB paf ce y
TEOPMUjI paJiHOT IIpaBa O3HaYaBa Kao ,,JJa)kKHAa CaMO3aIIOCTIeHOCT, a JInIie Koje
06aBjba TaKaB paj O3HAYaBa Ce TEPMIHOM ,,JA)KHO CaMO3aIlOC/IeHO JIMIe”

(enryn. false self-employed).

Pap makHO caMoO3anocieHux nuna Kojyu IPUKpKUBa U IIPAaBHO U €KO-
HOMCKM 3aBMCaH paji, Tpeba pasamMKoBaTH Off paja ,T3B. ,eKOHOMCKM 3a-
BUCHUX papgHMKa“ (eHIN. economically dependent worker). OBaj moTomu
»O0/MMK pama“ KapakTepulile IOCTOjarme eKOHOMCKe 3aBMCHOCTM PpajHU-
Ka y OfIHOCY Ha Hapy4Molia IOC/a, a GaKTUIKOr MOC/IOfABIA, A He IpaBHe
nozpeheHocTN K0joj ce y MaTepuju pafiHO IpaBa Jaje Buille 3Hadaja. Vmak,
3aKOHOJIaBCTBa IOjefVHNX [p)KaBa NPUXBaTajy 3Ha4aj EKOHOMCKE 3aBUCHO-
crtu u npensubajy jomn jeqHy KaTeropujy pagHuka 1 oo6uM mpasa 1 obaBesa
KOju ce ofHOCK Ha Wux.”” CyJ[cKa M 3aKOHOJaBHA IpaKca JpKaBa Koje Cy
y ompebheHoj Mepy mpuxBaTmie OBy KaTeropujy pajHMKA, je Ha CTAaHOBUII-
Ty Jla pag Kojy upy#a eKOHOMCKU 3A6UCHO /IUye HUje jegHokpailine dpupoge,
eeh ga on mopa tiogpasymesaitiu KOHIUHYUTETH 0g HEKOIUKO Mecelyu, IITO je
C/Iy4aj Y UTA/IVjaHCKOM npaBy,39 OJJHOCHO HajMarbe jegHe ioguHe Kaja je ped

CaMO3aIMoC/IeHOT je 4eCT MHAMKATop yTBphuBama KaTeropuje eKOHOMCKM 3aBUCHUX
PafiHIKa KOja je T0Ce6HO 3aHMM/BMBA Y KOHTEKCTY Pa3MaTparba T00MCTIYKE AeNaTHOCTH.

36 The Campaign Legal Center, The Failure of the Lobbying Disclosure Act (LDA) and
Proposed Reforms, Washington DC, pocrymHo Ha: http://www.campaignlegalcenter.
org/sites/default/files/LDA %20Fact%20Sheet%20FINAL%207-28-15.pdf, nmpucryn 13. 10.
2018.

37  Mucnn ce Ha yrpaB/badKy, HOPMATHBHY M AUCHUIUIMHCKY BIACT IOCIONABIIA y IPOLIECY
paga.

38 Jby6bunka Kopauesuh, ,IlepcoHanHO moppydje IpyMeHe PajgHOT 3aKOHOJABCTBa-(He)
IIOY3[aHOCT KpUTepHjyMa 3a KBamnyKaLujy pagHOIIpaBHe 3alITUTe , 360pHUK MAiliuye
cplicke 3a gpywiitieeHe Hayxe, 6p. 3/2015, 511.

39 Jb. Kopauesuh (2015), 513.
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0 HeMauKoj cyackoj mpakcn.’’ Y mojemuumuM 3akoHOABCTBIMA Ce 3aXTeBa
Auumo 06asmarve fiocnosa,’ mTo je Kako MO PETXOMHO MBIOKIIIY y CKIa-
Iy ca IPUPOAOM JI0OMpama Kao CBojeBpcHe criobopHe npodecuje.

[Ipupona obaB/mparma 100MCTIYE ETATHOCTY KOja I00MCTe Y 3HAYaj-
HIjeM BPEeMEHCKOM IIepHMOAY OpUjeHTHIIe Ka HEeKOIMLMHMY, @ YeCTO M CaMo
jeHOM Hapy4yoLy — KIMjeHTY, YMHY UX MOTEHIVja/lHO eKOHOMCKM 3aBIC-
HVM paJHUIVIMA, Y3 JOfATHe MHAMKATOPEe HOIYT IMYHOT 06aB/barma paja u
OCTBapMBama IMIABHMUX M3BOPA IMPUXOJA Of jefHOT Hapyuuona nociaa. Ha to
ynyhyje n yBug y msBemuraje Koje m106ucTu y npenBuheHOM poKy HOpHOCE
HaJJIOKHUM KOHTPOTHVUM OPTaHMMa, a KOjU MOKasyjy Aa MOjeAuHI T00MuCTI
y LyXeM BpeMEeHCKOM IIepUOAY IpHjaB/byjy obaB/batbe TOOMCTUYKE aKTUB-
HOCTM 33 CaMO je[JHOT Hapy4uoLa Koje TPajy U II0 HEKOIMKO roguua.*? Mo-
XKEMO 3aK/bYYUTH Jja Ce NMUTalbe PafiHOIpaBHE VM COLMjaTHONPABHE 3aIUTH-
Te OBe jOIII YBeK HeJOBO/BHO IpuxBaheHe KaTeropuje eKOHOMCKM 3aBUCHUX
pajHMKa, KaKO Ha HOPMAaTMBHOM, TaKO M Ha TEOPUjCKOM HUBOY, UTEKAKO
OIHOCH Ha 706MUCTe U T06Mpame Kao JJeTaTHOCT.

2. JIo6GucTa Kao 3aI0CIeHO IIIle

ITopen moryhHOCTH Ha ce moOuparme 06aB/ba y CBOjCTBY IIpefy3eTHIKA
Ka0 CaMOCTaJIHa PerMCTPOBaHa JIeTATHOCT, TOTOBO CBAa 3aKOHO/IAaBCTBA KOja
Cy perymicana MaTepujy nobupama, mpeasnbajy ga ce OHO MOXKe BPLINTH U
Off CTpaHe IpaBHMX JIMIIA KOja 3aIlOLI/baBajy 100MCcTe. YBUJ y 3BaHNYHE CTa-
THUCTUKe O JI0OMpamy yIpaBo IOKa3yjy fa Cy T3B. ,,JJooucTiuke Kyhe“ fanexo
3aCTYIUbEHMje HEr0 PErMCTPOBAHM JTOOMCTI KOjY CAMOCTAIHO 00aBIbajy Jie-
naTHOCT. Texxma Ka yApy)XMBamby ce MO)Ke IPaBJlaTi CMambemheM TPOIIKOBa
npu o6aB/bary AETATHOCTY, CIIENMjalu3alyjoM ¥ MHOBAIMjOM IOTPeOHUX
MaTepyjaHiX ¥ HeMaTepujaTHUX pecypca 1 nmosehaHoOM KOHKypeHTHohy
Ha Tpxumty. HaBemeHn pasnosm ofHOCe IpeBary y OgHOCY Ha M3pakeH!U
JIMYHM KapakTep crmobopHe mpodecuje Kakpa je U 10OMCTUYKA, a KOjU Tpa-
AUIMOHAIHO yTHYe Ja ce cnobonHe npodecuje 06aBpajy y MHANBUAYATHUM
dbopmama.

Y3 MoryhHOCT yapyXmBama PperucCTpOBaHMX JIOOMCTa y IIpaBHA
nuna Koja 00aB/bajy TOOMCTUYKY J[ieNaTHOCT, IOjedMHM 3aKoHu, ciaepnehm
TEeHJIeHI[je y BpLIeHY JOOMCTUYKMX aKTMBHOCTH, NpenBubajy u T3B. ,in
house® nobupame Koje ce 3acHUBA Ha TOMe Jla 3a Hapy4uola Jobupama, J10-

40 Adalberto Peruli, ,Subordinate, autonomous and economically dependent work: a com-
parative analysis of selected European countries®, The employment relationship. A com-
parative overview (ed. Giuseppe Casale), Geneva, 2011, 180.

41 Jb. Kosauesuh, (2015) 513.
42 JlocrymHo Ha: http://ec.europa.eu/transparencyregister/public/homePage.do, 1. 11. 2018.
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OMCTHYKe aKTMBHOCTY 00aBjba JIMIIE 3aIIOC/IEHO WM Ha APYTM HauMH (BaH
PajgHOT OJHOCA) aHTaKOBAHO KOf mera. OlaBHO je Ha OCHOBY eMITMPUjCKIX
VICTPaXMBarba, A/l 1 CTAaTUCTUYKIX TIOKa3aTe/ha MaKap Kajia je peq o EV*+,
npumeheHa TeHieHIIMja IOMepama CPeAyIITa JTOOUCTUYKUX AKTUBHOCTYU
Ol aHTKOBAHUX NPO(DECHOHATHNX, eKCTEPHUX TOOMCTa Kao MOCPeJHMKA
Ka CTpaTermju mupexTHor obpahama mucturynmmjama.** Ha Taj Haumn ce
CMambyjy TPOIIKOBY aHTa)KOBaba CKYIINX JI00MCTA, a aKTUBHOCTHU KOje UMajy
3a IIW/b OCTBApMBabe yTUIIAja Ha JOHOCUOLE jaBHUX OfIITyKa ce ITOBepaBa Jin-
IVIMa 13 pefoBa 3all0C/IeHNX, Koju Hajuemhe y3 To 06aB/bajy u apyre, pefoB-
He aKTMBHOCTM Y CKJIajly ca OIIMCOM CBOT NOCTIA.

3aHMM/BMBO je TMTame ob6MMa cyOopayHaluje KOjy IIOC/IOfaBall
oCTBapyje HaJ 3aIllOCJIEHUMM KOjI Y TOM CBOjCTBY, 3a ITOC/IOAaBLia 00Mpa.
Haume, y pasHOIIpaBHO] Teopuju ce MCTUYe Aa cyOOpAuHaLMja HUje YBeK
XOMOTeHa Kareropuja, Beh ma ce omHoc moppeheHOCTH pasnukyje y 3aBuc-
HOCTM OJf KOHKPETHOT PAJIHOT OfHOCa®® Ma YaK M KOHKPETHe aKTMBHOCTH
Koja ce 06aB/ba y OKBMPY PajHOT OFHOCA. 3a aKTMBHOCTM IOIYT I00Mpama,
KOje 3aXTeBajy BUCOK CTENEH CaMOCTAa/lHOCTU y pajly, HUje KapaKTepucTud-
HO 13/1aBaibe CTPOrMX M CTPUKTHMX PaJHMX HAJIOra Off CTPaHe IIOCIOMABLA.
Crora je ¢paHIycKa CyAcKa Ipakca ceflaMAeceTVX TOfjYIHa MPOIUIOT BeKa Y
nojaM CcybOopAMHaIMje MHKOPIIOpMpana HOBM €eMEHT KOju IOfpasyMeBa
paji y OKBUPY opraHu3oBaHe pajHe cmyx6e.*® To sHaum ya xkama cy y muramy
AKTMBHOCTH KOj€ 3aXT€Bajy CAMOCTA/IHOCT U VMajy U3Pa>KEHU TMYHU KapaK-
Tep, MOC/IOfiaBall CBOjy YIpaB/badyKy BIACT BPIINM Tako WITO ofipebyje ycmo-
Be pajia, pacIopes paja U TOME CIMYHO, TOK HA4MH Ha KOjU Cé aKTMBHOCTU
obaB/pajy y HajBehoj Mepu 3aBuCK Off 3aIIOCTIEHOT KOjit X 0bOaB/ba.

IV 3ak/pyuna pasmarpama

Kpusa npencraBHuYKe jleMOKparuje 1 oTyhemwe MOMUTUYKUX IapTHja
ofi 6Mpava yTUIAIM Cy Ha ryb/bere Bepe y TpafUIMOHAaNHe NeMOKpaTCKe
MeXaHM3Me KOjJi OCTaB/bajy MHOTE COILMjaTHO-€KOHOMCKE TpyIle Ha Map-
TMHM TIOIUTUYKOT JKMBOTA, @ HAPOYUTO aKTMBHOT y4eCTBOBama y Ipolle-
Cy Kpeupamwa jaBHUX NOMUTUKA. [IpMBaTHM KanmmTan cBe Bullle JOMUHUPA
y YKYyIHMM OpyTO ApPYIITBEHMM IPOM3BOAVIMA ApKaBa, LITO 3a MOCTIENN-

43 Perucrap nobucra Ha HuBoy EY Ha man 1. 11. 2018. cagpxu 5.922 permcTpoBaHUX
nobuctrykyx kyha - mpaBHuX numa, Hacmpam 1.228 perucTpoBaHMx jobucra —
nojeguHana. JloctynHo Ha: http://ec.europa.eu/transparencyregister/public/homePage.do,
1.11. 2018.

44  C. Kopah, 353.
45  Jb. Kosauesuh (2013), 107.
46 Jb. Kosauesuh (2013), 107.
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Iy MMa ¥ TeXIbY BJIACHUKA TAKBOI KallUTala ja ce NNUTAjy Kaja je ped o
JIOHOIIeRY TIPOMICa 13 00/1aCTH KOje TAaHTMPajy HUXOBO MOC/IOBAbE.

MoykeMO KOHCTaTOBATH Jja I00Mpame JaHaC IPeCTaB/ba CBOjeBPCHY
IPYIITBEHY PeaNHOCT, a Kajia je Beh Tako, OH/Ja je HEONXOZHO Hajmpe JO-
Opo pasyMeT! caM IOjaM ¥ CaIJIeflaTyl CBE HETroBe acClleKTe, a IIOTOM Ia U
perynmcaTy 3aKOHOM Ha aJieKBaTaH HauMH. Y CynpoTHOM he moTeHumjamam
JIOOVICTY OCTAaTH Y ,CUBOj 30HM IIOC/TIOBaMba, @ €BEHTYa/THO YCBajame 3aKOHa
0 7106upamy He O YYMHWIO AUCTUHKIMN)Y Y ORHOCY Ha KOPYIILN)yY, IITO O6u
Tpebano fa Oyfe M Haj3sHaYajHUj MOTYB [IOHOIIEHA IIPOMICA KOjU Pery/n-
Iy MaTepujy no6upama.

Hajsehn nsasoB ca xojum 6u Tpebano jga ce Cyouy CBaKM ITOKYIIQj
yBobemwa noOupama y 3aKOHCKe BOJie jeCTe UMIbeHWIA [jd je jaKO TEeIIKO
IPUMOpPATH HeKOTra KO MMa MHOIITBO AyTOTOAMIIEBUX KOHTAaKaTa M MPAKCY
yTHIIatha Ha OpPraHe jaBHE BJIACTU JIa PETUCTPYje CBOjy [AEMIaTHOCT Ha 3aKO-
HOM nipefiBubeH HaumH. To ce HAPOUNTO OFHOCH Ha TPAH3UILIMOHE U [Ip)KaBe
ca BUCOKUM cTeneHoM Kopynnuje. IIpumep 3a 1o je pna Topa y kojoj je
Oll CTyNama Ha CHATy TaMoIImer 3axoxa o nobupary®’ 2014. romuue y Pe-
TUCTap YIMCAHO TEK MEeTOPO /J00VCTa Of Yera Tpoje HAKOH JIBe TOfMHE Of
yBobemwa 3akoHa y IpaBHM CHCTeM. YTOIMKO je BaKHMje MMATVU y BURY U
oppeheHe cTuMynaTuBHe Mepe, Koje 61, YKOIMKO je mobupare Beh Ha mpary
03aKOmeIba, 3a1CTa JIOBEIe IO TOra Jja ce nobucTiyKa mpodecuja nmpodu-
Julle y APYIITBY Ha afeKBaTaH HauyMH. C TUM Y Be3U je IOCeOHO BaXKHO U
Ha ofiroBapajyhm HauMH ypeguTy pajHOIIpaBHE OZHOCE KOjU IpOM3JIase U3
06aB/barba T0OMCTUIKIX aKTVBHOCT.

47  Cnymcbenu nucii III; 6p. 52/14.
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THE CONCEPT AND IMPORTANCE OF LOBBYING
WITH SPECIAL REFERENCE TO EMPLOYMENT
STATUS OF LOBBYISTS: ENCOUNTERING THE NEW
LAW ON LOBBYING

Summary

This paper presents the key issues of lobbying with pointing on lobbyist
employment status. Lobbying was presented as a paid activity in which interest
groups hire well-connected advocates to argue for their interest in decision-
making process. It was also stated that lobbying is still not recognized as
legitimate and necessary in democracy. However, recognizing the importance of
lobbying in modern democratic societies should lead to the regulating lobbying
in an adequate manner in trying to obtain a wider confirmation. It means that
every single lobbying regulation needs to ensure: transparency of the process;
useful definition of terms especially of lobbying, lobbyist and lobbied person;
accountability for violation of the lobbying and all the other relevant norms.
Promoting an atmosphere of accountability and transparency has to be a main
goal and if that achievement was made, lobbying could be the real alternative
for the traditional participatory democracy. Before that it is necessary to regulate
labour relation when it comes to the lobbying. It also has to be mentioned that
drafting Law on Lobbying means a huge step forward for Serbia in the process
of EU integration. Adequate lobbying regulation also means the strengthening
ant-corruption effort.

Key words: lobbying, lobbyist, labour relation, interest groups.
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APBUTPAKHA ITPAKCA
Y IIOMOPCKOM IIPABY

ap 3opan PATOBIIh

IDTIOBUBEHO ITPABO I APBUTPAKA

I YBopg

IIpBe apbuTpake 3a pexkaBame CIIOPOBA, HACTA/INX HA MODPY, IT0jaBUIe
cy ce y 18. BeKy 3a BpeMme aKTMBHOCTM KapuOCKMX Tycapa U ,privateers®!
PemoBHM cyp je mpepMeT criopa ycTynmo apoutpaxku o yetuty wiana y Ho-
BOM AMcreppamy, faHaimeM Ibyjopky y Bpeme kaja cy Xomanhanu kymnm-
m1 MenxeTH of VInavjanana u npoganu Exrnesuma 1626. ronure. Tysxnnar
je TpaXuo Ha ce mwero 6poj 0cmo6oaM, 3ayCTaB/beH CYACKUM IyTeM, 360T
Hertahama yroBopene 1ieHe. Beh 1766. y Ebyjopky ocHoBaHa je mpuBpenHa
KOMOpa 3a pelllaBarbe IIOMOPCKUX CIIOPOBa ITyTeM MHCTUTYLJOHATHEe abu-
Tpaxke. YpyXKeme IIOMOPCKUX apburapa 0CHOBaHO je y JIonzmony 1963. Jlo-
Heslo je cBOja apOurpakHa mpaswia. OMmoryhmia je crpankama u3Bofjere
[I0Ka3a Koje PefOBHY CyJ He OU IPUXBATHO.

JlonmoHcka moMOpcKa Oepsa, Tpxuiute 6poxckor mpocropa, (The
Baltic Exchange) npocnasuna je 1960. TpUCTarogyuIIBbAUILY OFf OCHUBAba I10-
Mopcke apbutpaxe. KacHuje ce ocHUBajy apOuTpaxke 3a pelllaBame CIIeIN-
¢UYHMX CIIOpOBa, HIIp. 3a yTBphuBame BUCHHEe Harpajie 3a CIacaBame O6poja
360T OITACHOCTY Ja MOTOHe. Ba)kHO MecTO y 0BOj 06/1acTH CBaKako Ipumaza
KonBenuuju Yjengumennx Hapofa o MpU3HAKY U U3BPIIEHY CTPAHUX apOu-
TPaXXHUX OFTyKa.

1 Jluna koja cy gobuna opnamhere eHITecKe ApXKaBe fa 3a BpeMe Mupa Hallafjajy IIaH-
cke O6pofoBe Koju cy mpeHocunu 3marto u3 Amepuke. JlobujeHo opnamheme (letter of
marque) npuxsaheHo je kao pusuk nMokpyuBeH JI0jOBOM MONMCOM OCUTYpatba.

231



APBUTPAYKHA ITPAKCA Y IIOMOPCKOM ITPABY IIpaBo u mpuBpena

IT Mope

ITpema pumckoMm mpaBy (Digeste), Mope IO CB0jOj NPUPOAY Yasyu
y KaTeropujy CTBapMy, IIO3HATUX IO, Ha3uBOM res publicae, 3a koje ce cMa-
Tpajo fla HUCY IpegMeT IIPMBAaTHONPaBHUX ofHoca. Ilo mpupogHOM mpaBy
Ba3lyX, BOJia U Mope IpuIajajy csuma. ,,Cnoboma mopa“ (mare liberum)
npepcrasba npuHUMI MehyHapopnHor mpaBa. OTBOpeHO MOpe 3a PasIuKy
Ofl TEPUTOTHja/THOT MOpa, OTBOpPeHO je cBMMa 3a roBupady (Kouseniuja
YjenumeHNX Hapofja 0 IpaBy Mopa of 1982).

III bpog

Kako cy MoOpe ¥ IOMOpPCKM IPOCTOp, NPUPORHYU OKBUP M HYX-
Ha TPETIIOCTABKA CBAKE MMOMOPCKE MIEIATHOCTU, TaKO je U GPOI OCHOBHO
MaTepujalHO CPECTBO 3a peanus3alyjy Te HenaTHOCTH. bpoxn (navis) y us-
BOpMMa PUMCKOT IIpaBa y [lurectama MOMMIbe Ce BUILIE Off YeTHUPY CTOTUHE
nyTa. Kao CMHOHMM HEMOCPENHO je Be3aH 3a yoTpedy 1 OCHOBHY (QYHKIM)Y
6pona. HamemeH je mmoBua6y Ha pery 1 MOpYy.

3akoH o TproBaukoM 6pomaptcBy (Cr. inacHuk, 6p. 96/2015) y cBojum
YBOZHUM ofpefi6aMa He objalmaBa nojaM 6popa. YnucoMm 6popa y yIucHUK
OponoBa uaeHTUUKYje ce U IOCTOjU CBe [0 Herosor 6pucama. Ha memy
II0CTOje CTBAapHA IIpaBa, XMIIOTeKa Y 3aKOHCKA 3aJI0)KHA IIpaBa.

Y MMOBMHCKOIIPaBHOM CMMUCITY IIOJ IOjMoM 6poy; o6yxsaheH je cBaku
IJIOBHM 00jeKaT 0CIOCo6/beH 3a IIOBUA0Y MOPEM U YHYTpPAIIBMM BOJAMA.
ITo cBOM QusMyKOM CBOjCTBY OpOJ| je TIOKpeTHa, cacTaB/beHa U Hefle/buBa
cTBap.

Op cBUX MPTBUX CTBapy, KaKo je peKao jeflaH eHITIECKM CyAauja y 18.
BeKy, 6poji je Hajkus/pM. bporx je cybjexar nmpasa. J/Inie Koje je mpeTpreno
IITETy yC/Ien yAaapa 6pofa y Tydko HOCTpojere, MoXe fia 6upa aa mu he Ha-
KHaJly LITeTe TPAKUTU Off BJIacHMKa Opofa, TyKOOM in personam WIN OF
Opopa Ty>)X60M in rem. Y 3aKOHY O TProBaykoM OpOAapCTBY TyxO0a in rem
3a HaKHaJly IUTETe je MPUBMIETMOBAHO IIPAaBO, NPEJCTaB/ba 3aKOHCKO 3a-
JIOXKHO TpaBo Ha 6popny. HacTaHak mpuBmiernja je ycuoB/beH eKOHOMCKOM
noTpe6oM fa ce ompeheHMM HOTpakMBamMUMa NPY>KU TapaHIMja Koja Io-
Bepuoly Tpeba ma omoryhm ma mpopajom 6popma CyACKMM IIyTeM HaIlIaTi
CBOje HOTpaxmBame. MehyHapogHa KOHBeHLMja O V3jefHAUYaBaWmy HEKUX
IpaBWIa O IIOMOPCKMM IIpMBUErMjaMa M XuIoTrekama og 1926. ropumne,
usMemeHa 1993. roguHe, HaBOAM KOja Cy NOTpaKMBarba IPUBIIETOBaHA U
penocreq wuxose Hailate. [IpuBuIeropano NoTpaxmpame ce He racu Ipo-
MEHOM BIacHMIITBa 6popa. IIpuBuernje Ha 6poAy yHyTpallme IIoBUIOe
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npensubene cy y MebhynapozsHoj KOHBeHIIjU O yucy 6pofioBa YHyTpalllibe
moBupbe ox 1965. roguHe.

MebhyHaponHa KOHBeHIMja O IPUBPEMEHOM 3ayCTaB/balkby MOMOPCKIX
OpopoBa cyackuM myTteM of 1999. ronuHe Habpaja IOMOPCKa MOTPaKMBarba
3bor kojux ce Opom MoxKe 3aycTaBuTH. I[loMOpcka INOTpaKVuBamwa He
00yxBaTajy cBe IOMOpCcKe mpuBuiernje. IlocturHyr je komnpomuc usmeby
AHITIOCAKCOHCKOT IIpaBa ¥ KOHTMHEHTAIHOT IpaBa.

IV Ap6urpaxa

PemaBame croposa myTem ap6urpake npeasubheHo je Kako y yroBo-
puma o uckopuirhaBamwy 6pofoBa TaKO U YTOBOpUMa O IIpofaju pobe Koja ce
OpomoBuMa npeBosu. U jemHu u gpyru yrosopu umajy yrpaheH mexaHmsam
o mopenu mpasa 1 ob6asesa u opropopHocTu. Cappxe ofpende o IMpemacKy
pM3MKa ca jefjHe Ha JPyTy YyTOBOPHY CTaHy. Y OBOM Jie/ly HaBe[leH! YTOBOPK
ce He IIOAyHapajy.

1. YroBopu o uckopumrhaBamy 6pogosa

Bpopapckn yrosop 3a oppeheno myroBame (Gencom 1976. Voya-
ge Charterparty), Koju 3aKk/bydyje omeparep, Ap)kanan Opoja M HoCmal
IJIOBU/I0€HOT TToAyXBara, 6e3 063upa fja /i je BIaCHUK 6pofia ca KOPUCHUKOM
npeBo3a, mpefsubha peraBame CIIOpoBa IMyTeM apOUTpaxKe.

ApbutrpaxkHa KIaysyna y 6pogapcKoM YroBOpY IpPOINCYje HPUMEHY
€HIJIECKOT IIpaBa 3a CBe CIIOPOBe HAacTajle y Be3! ca OpOJapCcKuM YyTOBOPOM
Ha OCHOBY €HIVIECKOT 3aKOHa O apOMTpaku. YKOIMKO ce CTpaHe y CIOpY
He JOroBOpe 3a M300p jeHOT 3ajeHMYKOr apOuTpa, CBaKa cTpaHa 6upa 1o
jemHOT U 3ajemHO 6Mpajy Tpeher.

Omeparep 6popa 3a TepeT YKpIiaH Ha Opofi, M37aje KpliaTe/by TepeTHUILY
(koHOCMaH) Koja ce 1O3MBa Ha OpOJAPCKM YIOBOP M IbETOBY IIPMMEHY.
Kop rtprosumHe pob6oM ca HallaTOM ITyTeM [OKYMEHTapHOI aKpeAuTMBa
TepeTHNUIIA ¥IMa BaXHY y/IOTy M TO Kao NMPaBHU MHCTPYMEHT IIPeHOCa IpaBa
pacrionarama pobom. TeperHmuua omoryhasa kymiy fa ca 6posa mpeysme
KyIUbeby poOy y mynm ofpenuita. IIpeHOCMBOCT TepeTHMIIe MPpUOIIKaBa
TepeTHUILY XapTUj/ Of BPETHOCTI.

IIpumep 1: Tprosauka areHnuja I'AJIA u3 jenHe mpkaBe mM3a Ypaina,
a"raxxosaya je ¢pupmy BETA us beua fa 3a weH payyH KyIy CTOYHY XpaHY
y Kunn. 3a xynosuny crouHe xpane Hapyunian je BETV mnarmo. BETA je
Kynuua cTo4Hy xpaHy of ¢upme 3ETA. Yrosop je mpepgsubao miahame my-
TeM JJOKyMeHapHOT akpeguTuBa. [IpeBo3 cTouHe XpaHe U3BPILEH je 6pogoM
MAPM3A na penauuju Hanmuan go Hosopocucka y Lipuom mopy. CxopgHO
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yrosopy o npopaju 3ETA je moguena 6anny BETE po6na nokymenTa (dax-
TYpy NPOJABIIA, TEPETHUILY M TIOJINCY OCUTYpParba) ja M3BPILIN HAIlIaTy. baH-
Ka je ombwia rrahame jep joj Huje 61MIa IMOJZHeTa OpUTMHAIHA TEPETHMUIA,
Beh wena ¢orokonuja. Opbéuna je mnahawe u gpyru nyrt. Huje npuxsarnna
HM POTOKOINUjy TepeTHNIIe ca OpUTMHANTHKUM ItedaToM. bpop je Beh pgomrao y
HoBopocuck. VI3 HemosHaTux pasjiora, Ha HeflO3BO/bEH HA4MH, CTOYHY Xpa-
Hy Huje npuMmmuia BETA, Huje HM MorITIa, jep HMje MMajia OpPUTMHANIHY Te-
perauny. Crouny xpany npumuna je TAJIA koja je Kee3HMYKUM BaroHU-
Ma OTIpeMITIa CTOYHY XpaHy y Ap>kaBy musa Ypama. 3ETA je casnana ma je
T'AJIA Beh mmatuna crouny xpany BETU. BETA je nnahawe og6una 3ET,
ycnospaBajyhn mnahamwe gocraBom po6Hux goxymenara. 3ETA je mokpeny-
Ma abuTpaxkHu crop u apburpaxy gobuna jep BETA Huje umana mpaBHOr
OCHOBA fIa 3a/ip>K11 HOBALL.

[Tomica ocurypama He IOKpUBa OBaKaB IyOMUTaK.

ITpumep 2: Yrosop o mpeposy nupunda 6pomom BAJIEHTVH 30-
JIOTAPEB op xuHecke nyke o 6yrapcke nyke, pensubao je apourpaxky
3a pelllaBarbe CIIOPOBA. YTOBOP O Ipofaju nupyuHya 1o napurery HVID ca
wiahameM ITyTeM JJOKYMEHTapHOT aKpeAUTuBa, Takohe je mpensubhao apbm-
TPaXKy 3a pelllaBame CIIOpoBa. VI3BpineHa je Harlara npe npucreha 6pona
y nyky Byprac. Ilpernegom nupuxda Ha 6popy yTBpheHo je ma je mmpu-
Had IUIECIbMB U [la HUje 3a JbyACKY ucxpaHy. Ilocrojane cy mHpunumje pa je
Oponap OfroBOpaH, jep HYje MCIPABHO BEHTWIVPAO MMPMHAY. 3aIIOBEJHUK
Opozna je moberao u ca coboM IOHEO [JEHBHUK 13 KOra Ou ce MOITIO BUJETH
KaKo je M3BpIIeHa BeHTWIalMja mupuH4Ya. IIpopasal je mpeBapyuo Kymia.
Huje ocurypao po6y nomucom ox cBux pusuxa (all risks policy). banka koja
je usBpmMIa IIahame IleHe HUje youmIa fia je y HOMMCK TIMCANIO ,0fl CBUX
pusuka no kiaysyau b Knaysyna b je mokpusana camo HabpojaHe pusmke.
XaBapujcky Komecap 6yrapckor ocurypapada TeCTUPAo je IMpMHAY Ha Ipy-
cycTBO MOpcKe Bofe. Kako Hmje momuio o mpopopa MOpcke Bofe y 6por,
360r Koje 6M HMUPMHAY MOTAao NOCTATY IUIECHUB, IITETa HUje Oula IUIaTh-
Ba M3 OCUTYpajiba. Y3pOK IITeTe Ha MUPUHYY MOXKe OMTM He caMo 360T mo-
TpelllHe BeHTWUIALMje IMpUHYa, Beh 1 360T IOorpenrHor ciarama NupLyHYa y
Bpehama Kkoje je BpIIeHO IOJ Ha/I30pOM IPOAABIA. Y JaTOj CUTYaL[UjU MMa-
Mo crefiehe yroBopHe ofgHOCe:

- m3meby mpogaBla 1 Kymnija nupuHYa
- m3Mmeby mpeBo3nona 1 BlacHUKA MUpPUHYA

- I/ISMeby ocurypaBada NupMH4Ya I KOPUCHMKA OCUTypaiba

ITokpeHyYT je apOUTpa>kHM MOCTYIAaK NpoTuB Opopapa. ITocTymak Huje
BofijeH. [loIIO je MO MOpaBHamWa Ca OCUTypaBadyeM OfTOBOPHOCTU Opopapa
(P&I club) us JlonmoHa.
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2. YroBopu o xopuirhemy mmnegurepcke NoTBpae

[lInemutepn yumameHM Yy CBOjy TpodecnoHaaHy OpraHM3aujy
(FIATA) uspajy noTBAy Koja ce KOPUCTY y TPTOBMHM YMECTO Jpyre IpeBo3-
He MCIpaBe, IpuMepa pajy, TepeTHHIIE.

Ilpumep 3: YroBop o KymoBuHM Samsung TeNeBU3Opa 3aK/byuMo
je xynan n3 Hosor Caga ca jamaHckuM InpofaBleM, ca naputetrom LIVIO.
YroBop je mpepBubao Hammaty myTeM JOKYMEHTApHOT akpemuTusa. Po6-
Ha JIOKyMeHTa IO yC/IOBMMa aKpeIMTHBa Cy cafipykana (HakTypy HpofaBlia,
HOMICY OCUTYPaba U MINefuTepcKy noTBpAy. Kymal je ypegHo miaTuo rese-
BU3ope. Y CIydajy cropa yrosop o mnpogaju je npensubao apourpaxy. Ilo-
cne moMopckor npesosa of, Konpa go Hosor Cafja nommsbpka Tenesusopa je
ynyheHa MaplyTHMM BO30M KOjM Ce Ha IIyTy He 3aycra/ba. Ha myTy mema
KOMITO3MIIMja BaroHa je HecTana (y BpeMe Kaa ce COPJ racwa). IIpomasar
je xTeo ma o 6aHKe KyIIlla HAIUIATU BPEIHOCT HOIIWBbKe TogHocehn joj po6-
Ha JJOKyMeHTa. baHKa je ombuia ucmary ¢ 063MpoM fia je y LINefuTepCKoj
HOTBP/Y HaBeJeHO Jja IPOJjaBal] MMa IpaBoO pacliojarama ca poboM. Ap6ou-
TpaXHM NOCTYHAK Huje BobeH, jep je mpopasan y MehyBpemeny 6aHKpoTH-
pao.

3. Yrosopu o mpogaju pobe

IsBo3 pobe y pacyTom cramy (bulk) nus Cpbuje Hajsehu je xom ns-
BO3a XuTa peyHuM 6Oapkama (uvrenosuma) JlyHaBoMm mo Bpawmme n mpero-
BapoM y moMopcke 6popoBe. 360r Tora 1ITO je KyKypy3 6epsanckll apTukan
KOjJ Ce 4eCTOIpenpofaje Y TOKY IpeB03a, YTOBOPHHU YC/IOBU IIpoJaje MOpajy
OuTy mo3HaTU. 3a MPOAAjy KYKypy3a 4ecTo ce KOPUCTe CTaH[apiHU YCIOBU
acounjaunje GAFTA (The Grain and Food Trade Association Ltd.) us Jlonpo-
Ha.

Hama 3empa je paru¢ukosana KoHBeHnujy YjemumeHux Hapopa o
mebynaponnoj npozaju op 1980. Hexu namm sxurapu je He Borme. Ha mpm-
Mep, TUIICKM YTOBOPM O IIPOJAj/ COje U3PUUIUTO UCK/bYYYjy HeHY IIPVIMEHY.
Ibuma cy moBobHa JemHOOOpasHa mpaBwia u obudaju Mebhynaponue Tpro-
Bauke komope.” TProBIMMA YeCTO HY TIUCMEHM YTOBOD HuUje TOTpebaH. Jor
y bubnuju ce younno ma ycMeHM yroBop Huje go6ap.

JKNTA CPBUJE (ITocnoBHO yxpyxeme 3a yHanpebhemwe mponsponmwe u
M3BO3 XUTa) HoHena je IIpaBuwaHMK 0 pagy apburpaxHor cyna. Criopasym o

2 Ilpepsubajy ma 6aHka HpMIMKOM IpujeMa poOHMX JJOKyMeHaTa M IUiahama yroBOpHe
IieHe HMje Ty>XKHa Jia IpoBepaBa GOPMY, TAYHOCT May GancudmKaT IpUM/bEHUX JOKY-
MeHara.

3 JakoB je ycMeHo yrosopuo fia he ce oxenntu mnahom hepxom JlebaHa oy ycinoBom fa
ope WBUBY ceflaM roiuHa. Tiepka je 1mocie saTpakiia ja ope joll cefjaM TofyHa.
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apbuTpaku Mopa OUTH 3aK/by4eH y MICMeHOj GopMM ca IPUMEHOM 3aKOHa O
apoutpTakn. IIpeTXoIHO IIOCIOBHO yApYXKembe 3a yHanpehembe IpousBoimbe
Y M3BO3 JKITA JyrociaBuje JOHENO je TUIICKE YTOBOPE O NMPOJiaju KyKypysa 3a
U3BO3 1107, Ha3suBoOM Jyra 1, 2, cBe 1o ceflam ca nosHaTuM napuretuma OOB,
Lo, TN, no ¢ppanko xene3Hndkn BaroH. [Ipe muxoBor ycajama go6mjeHa
je carJlacHOCT MY/ITMHAIOHA/IHUX KOMIIaHMja U3 ceKTopa >kuta. OBU yro-
BOPM ce U JJaHAaC KOPUCTe CaMo He IOf JaTuM HasuboM. Cafpike K/Iays3yny o
apOUTpaKIL.

4. YroBopu o criacaBamy Opopma

CracaBame 6pofioBa Ha MOpy U pobe IpeBO>KeHe OpOIOM perymnm-
caHo je MehyHapomHMM KOHBeHLMjaMa ¥ 3aKOHOM O TProBaykoM Opopmap-
CTBy. 3a cracaBame Opofa 1 TepeTa CIIaCHOLY IIpUIIajia IpaBUYHA Harpasja.
[Ipensubena cy mepmna 3a yrephusmwe Harpage. BucuHa Harpage He Moxe
6utn Beha o cmacene umosnue.* Omnoc msmeby cracaBamor u cracuo-
Ia Hajyemrhe ce peryimuile yroBOpoM ITO3HATOT IO HAa3MBOM ,0e3 ycrexa
HeMma Harpaje“. HajmosHaTuju yroBop 1u3 oBe 007acTH! je eHIJIECKU YTOBOP
LOF (Lloyd’s Standard Form of Salvage Agreement — no cure, no pay). 3a
yTBphuBame mpaBa cracuola Ha Harpajy ¥ beHy BUCHHY npenBubena je
apOuTpaka YKO/IMKO CraceHM uHTepecyu (Opopi M TepeT) He IpuxBare 3ax-
TeB cracuona. Jla 6u ce omoryhmwio 6pony ma mMcrioBy, cracmian pobuja
rapaHuujy fa he My Harpaga 6urtu ucrrahena Ha OCHOBY OfTyKe apOuUTpaXxe.
YobuuajeHo je ma rapannujy crnacuony nsgaje P&I xmy6 (3a samrury u Ha-
KHaJly) Y KOju je Opof; y4IameH.

ITIpumep 4: JYTOBPO]] n3 Beorpaga npopao je 6pox mIBajiapckoM
kynuy. Huje yseo rapannujy ga he xyman mrarutu ueHy. bpop je mpome-
H10 3actaBy (y /Iubepujcky) u gobmo je ume ATIVIP 2. Y6p3o je y cTpojy
Opopa n3bmo moxap. badeH je MHepTHM rac 3a rauierme moxkapa. [IBa faHa
KacHuje yTBpheHo je ma cy BeHTHIM pasdujeHn 1 MOpCcKa Bofa Ipofupana je
y 6poxn. HamepHo moraname 6popia M3BeIeHO je HeCTpy4Ho. 300r Tora LITo
je KpMeHN feo 6poza 61O TeXM, MOPCKa BOJA BHUILe HMje MOIJIA Jla Ya3n y
6pop. AHraxxosaH je npodecnonanuu cnacunan n3 Cunranypa. beorpapcka
0aHKa, Koja je MMajla XUIIOTeKy Ha OpOfy, IVIaTu/Ia je Harpajy 3a cliacaBambe.
Harpapa 3a criacaBame je IraTuBa ofj OCUrypasada Opopckor kacka. bpop je
6mo ocurypan kop Jlojoa Koju je Ha IIOCTaB/beHM OfIITETHU 3aXTeB OATOBO-
pHUO: ,,HalllM aIBOKATU Cy HAM CaBeTOBAJIM fla OBY LITeTy He IatuMo‘. C 06-
3UPOM JIa Cy eHITIECKM aJiBOKaTy beorpazcke 6aHke cMaTpaay ia He IOCTOje
usIIefu fia ce gobuje crop nporus Jlojaa, beorpascka 6aHKa je myTeM JIOH-
TOHCKOT HOoTapa mpopgana 6pop Jyrobpony.

4  TlpaBo cmacwiana 3a Harpajy 3a cllacaBame Opofia M TepeTa PerylucaHo je joum y
By6poBauyKoM 3aKOHY O IOMOPCKOM OCUTypamwy HoHeToM y XVI Beky.
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5. 3ajepHu4Kka (reHepanHa) xaBapuja

Ilopn 3ajepHMYKOM XaBapyjoM IOAPA3yMeBajy ce MaTepujaHe IITeTe U
U3JALM HACTaIM Kao MOCIefNIa Mepa Ipefly3eTUX Off CTpaHe 3allOBENHMKA
Opopa mmm mocaje y Wby CliacaBama 6popa, pobe M Apyrux MarepjaTHuUX
MHTepeca off 3ajefHNYKe OIIACHOCTY 300T Jyera MX 3aje[HIYKU CHoce Opopap
U B/IACHUK pobe.

3aKkOH O TProBaykoM OpomapcTBy Ipomucyje ga he ce 3ajemHmuka
XaBapyuja pelaBaTy IPUMMEHOM JOpPK-aHTBEPIEHCKMX IIPaBM/IA, MOCIENHa
Bepsuja MpaBuIa, YKOIMKO Ce XaBapuja Jiecuia Ha Mopy. JlyHaBcka IpaBuia
0 3ajeHNYKOj XaBapuju off, 1985., ca usmenama u gonyHama og, 1990., fonera
Cy Ha 0CHOBY bpaTncnaBckor cnopasyma gyHaBCKUX OpopapctaBa. Ha Pajun
cy Ha cHasu IRV mpasuna og 2006.

Jopk-aHTBepIeHCKa mpaBuia npenBubajy ma yKommko je mioBupbeHn
IOAYXBaT, OPOX 1 TepeT, CIaceH Of IPOIACTY VHTEPBEHIVjOM CIIacyOLa,
IIOJHEeT! TPOIIKOBY, YK/bydyjyhu 1 Harpany 3a crnacasme, 6uhe Tpetnpann
Kao Harpasa 3a cracaBame.

ITpumep 5: bpogy CMEJIEPEBO Beorpaycke minoBujbe ykpuao je pyay
reoxba y Jyxuoj Amepruun (Ilepy) HamemeHy 3a >xenesapy y Cmenepesy. Y
Bofama Umsea, y HeBpeMeHY, OpPOJi je IpeTpIieo XaBapujy U CKJIOHMO Ce Y
Concepcion xaHay. 3anoBefHUK Opojia HajaBUO je 3ajeqHNYKY XaBapujy. [Ipo-
¢deconanmun crnacunan n3 [lopro ApeHaca pUBpPEMEHO je MOMpPaBUO GPOf.
[TpencraBuuk Jlojga n3 Bupnmnuje gommao je Ha 6pox u usfao ueprudukar
Za je 6poz croco6aH 3a m1oBu0y Ter/bemeM. bpoy je oTer/beH Ha ceBep Un-
Jlea Tfie je MOHOBO IompasbaH. C 0063MpOM a Ha 3aIlaflHOM Jely aMepud-
KOT KOHTVMHEHTa HMje TI0CTOjaja TyKa 3a MICKpaljame pyfe rBoxkha, aHraxo-
BaH je XOJaHACKYM IpodeCcHOHaTHN CIIAacUIaIl KOjU je OTerno 6pox, 4eTupu
Mube Ha cat, o Jy>kHe Kopeje e je pyma uckpijaHa u mpopara. Hespeme je
mabe mosehano mrery Ha 6pomy Tako je 6pox ucedeH Ha Popmo3n U mpo-
par y crapo rBoxhe.” IIpodecnonantaa GpupMa 3a IMKBUIAIN]Y 3ajeTHIIKe
xaBapuje u3 JloH0Ha MeHOBaHa je of beorpasicke mnoBnupbe 3a MMKBUA-
TOpa 3ajeHMYKe XaBapyje M BIaCHMK TepeTa (JyromeTan) je MMEHOBAO KO-
MUKBUAATOpa. VI3par je MOKyMeHaT O pacHofieny TPOLIKOBA y 3ajelHNYKO]
xaBapuju (mucrama). beorpazscka 6aHka Ha Opofy je MMaja ynycaHy XUIO-
TeKy. ApOUTPaXHU IIOCTYIAK HHUje BOJjeH ¢ 003MpoM fHa cy 6pom m Teper
OVIM OCUTYpaHM KOJ MCTOT OCUTypaBada Koji je IIaTHO IITeTY.

5 V xabuHu 3anoBefHMKa Opofa O6mia je yMeTHMYKA CIMKa ,IIpokmeTa JepuHa“ MOK/IOH
rpajioHadenHuka rpaga CMmenepesa. BepoBaro ce ma je cimka moHena 6pony Hecpehy.
Buna cy aBa npepyrora.
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6. Yrosop o peocurypamy

YroBop Koju 3aK/pydyjy peocHIypaBady 3a pellaBame CIIOpOBa
npensubajy apourpaxy.

IIpumep 6: Kommanuja m3 beorpama mpopama je poby mpauxoj
areHIMju 1 3a mpeBo3 pobe aHraxosana je 6pox EOH. Pob6a je ykpuaHna y
nyun bap. Kapa je 6pop mpomnrao kpos Cyenky KaHas, 6pof yMecTo fia YIUIo-
Bu y LlpBeHo Mope, KpeHyo je Ha jyT Aa UCKpILia HeKy pyry poOy. Y mospat-
Ky ce ITOKBapuo 300r OTKa3MBama eIeKTPOHCKUX ypebaja. IIpodecnonanun
criacuyal je oternio 6pop o npse adppuuke nyke. Komnannja koja je mpopa-
na poby IUIaTyIa je Clacuolly Harpajy 3a cracaBaime y usHocy og 1.000.000
aMeprUKuX fonapa. bpox je 610 Mate BpefHOCTH, a BeroB OpPOTOBIACHIUK je
6aHKpPOTUPAO.

J/HOCTpaHu peocurypasad IIO3MBOM Ha €HIJIECKO IIpaBO, OfONO je
[a IUIaTy CBOj yZeo y wmTeTy objaurmaBajyhm fa je ocurypaHmk mpexpiino
yroBop o ocurypamy. OCUTYpaHIUK je Y yTOBOPY O OCUTypamby jeMuno ja he
Ha 6pofly OMTH Opy>kaHa IIpaTba 300T OIACHOCTY Off COMA/IMjCKUX Tycapa.
JeMcTBO (Waranty) eHreckor IpaBa OCUTypama MOpa Ce MCIIyHUTH Y LieJIo-
ctu. OKO/IHOCT fla HacTaza mTeTa (Harpajia 3a CIacaBame) Huje HI Y KaKBOj
Be3M Ca JJaTUM jeMCTBOM, MCKJby4Yyje OITOBOPHOCT OCUTypPaBada.

YroBop o peocurypamy IMpefBIieo je apOUTpaxky 3a pelraBame CIopa.
YroBopeHa je apbutpaxka y beorpany u npumena cprckor mpasa. C 063upom
Ia CPIICKO IIPaBO He IT03Haje MHCTUTYT jeMCTBA €HIVIECKOT IIpaBa OCUTYPalba
MHOCTPAHN PeOCUTypaBad je CIiop M3ryomo.

7. PemaBame cnoposa

Bpopmapckn yroop 3a oppenjeno mnyroBame (Gencon Charter)
npensuba ma he ce yroBop Tymaunty npuMeHOM eHI/IecKor mpasa y JIoHgo-
HYy Ha OCHOBY 3aKOHA O apOMTPaXKNL.

GAFTA (enrnecka acomnujanujasa Ipopajy >kuta) Taxobe mpensuba
IpUMeHY eHITIeCKOr IIpaBa M ca cegmiuteM apbutpaxe y Jlonpony. JKMTA
CPBUJE npensubajy mpumeHy cpIICKOT IpaBa ca CefMIITeM apOuTaxe y
Beorpagy. ApOutpaxkxun cyp je fy>XKaH NPUMEHNUTH IIPaBO KOje Cy CTpaHKe
usabpase Ka0 MEPOJABHO MaTepyjasHO MpaBo. AKO CTpaHKe TO HUCY Ofipe-
Aute, apOUTPXKHM CYJ je My>KaH NPUMEHMUTY IpaBo yTBpheHO mpaBmimma
0 cykoby 3aKkoHa Koja cMaTpa MepomaBHMM.® YKONMKO y yroBopy o ap6u-
Tpaxu Huje oapeheHo mpaBo koje he ce mpumemnBaTH, He OCTOje OMINTE
IPUXBAT/bMBA PElICHa.

6  IlpaBuma o apburpaxu Komucuje YjemumeHux Hapopa 3a MehyHapopmHo Tpropayko
mpaso (UNCITRAL) ox 2010. ropuse.
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V IIpaBo apkaBe NpunagHoOCTN 6poma

Bpox 3a Bpeme mroBugbe Mopa 6uty moxBprayT oppeheHoM cysepe-
Hutery. C 0631pom fa ce 6pop cranHo kpehe, mpaBo Ap>kaBHe IPUIIATHO-
ctu 6popa 06e36ebyje mpaBHU KOHTMHYUTET U jefHOOOpAasHM IpaBHU pe-
xuM. He npencrasipa Heraiujy lex situs-a Beh camo mweroBy ajanraiyjy 36or
crienpUIHOCTM camor bpopa.

1) Lex situs 6popa

[To6opHUIM OBe Teopuje CMaTPajy fia He IOCTOje paso3u 360T KOjux
6u Tpebao MpaBUTH pa3NuKy U3Mefjy 6poa ¥ OCTaIMX IIOKPETHUX CTBAPM.
He moxece n3behu daktiuku curyc 6poa y IMOCTYNKY HberoBe IMpUHYAHE
mpogpaje.

2) Lex fori

[Ipempa he mpumena lex fori najuemrhe O6uMTM MAEHTMYHA ca Jiex
curyc-oM 6pozma to Hehe 6utu yBek cimydaj. Pememe ce umak ompasiaBa
jemHocraBHomhy 1 usBecHouhy. 3aKoOH O TProBadYKOoM OpOflapCTBY He caj-
PXXU peneBaHTHe ofipefi0e 13 OBe MaTepuje. YKMHYT 3aKOH O IOMOPCKOj 1
YHYTpAIIb0j IZIOBUAON IIPeABUIEO je fla ce Ha IIpaBa Ha OpOAy IpuUMembyje
IpaBo JAp>KaBHe mpumnagHocTu 6popa. ObyxsaheHa cy yroBopHa u 3aKOH-
CKa 3a/I0)KHA TIpaBa. 3aKOH HUje M3PMUYNTO HaBeO KOju MOMEHAT je BaKaH 3a
npocybhuBame ap>kaBHe mpunagHoctu 6popa. IIpuxBaTbuBoO pellemne je fa je
TO 4Yac CYACKOT 3ayCTaB/bama Opopa.

3) Xam0Oypiuka npasuia

Xambypiuka mpaBmna (KonBenumja YjenumeHnx Hapopa O IPeBO3Y
pobe mopem) o 1978. mponucyjy na he ce crop y Besu ca yroBopom o mpe-
BO3y pobe pelaBaTyl myTeM apouTpaxe.

4) Ypenba 6p. 44/2001. EBporicke yHuje

Ypenba kojom ce yTBpjyje CyAcKa HaIeKHOCT, IIPM3HAHe U U3BP-
IIerbe CYACKUX TPeCcy/ia, OFHOCK Ce M Ha apOuTpaxe.

IIpumep 7: EBponckm cyp mpasfe y3eo je y pasMaTpame OIIYKy
eHIJIECKOT JIPYTOCTeINeHor cyna y cny4ajy Allianz Spa nporus West Tankers
Inc. npema Kojoj MehyHapozHa apbuTpaska MoxXe 6UTH 3aMerbeHa BohemeM
CYZACKOT cropa y fipyroj ap>xasu. bpox West Tanker y Bnacuumrsy West Tan-
kers Inc. yapTpoBaH (yHajM/beH) ox Epr, cymapuo ce ca OKpeTHUM JTy4KMM
ypebajem y Utanuju y Bracanmrsy Epr. Epr je mogHeo 3axTeB 3a HakHagy
mTeTe ocurypasaunma 6popa (Allianz and General) po MMMuTa KOMUKO CY
OBJM OCUIypaBauy Hocunmy pusuk. OcurypaBauu cy IUIATUTUIM IITETY U
nyTteM cybporanuje nogHenu Ty>x6y y Mramuju npotus West Tankers Inc.
ma 61 OCTBApWIN HAaKHAZy 3a WITETY Kojy ¢y mwratwan. West Tankers Inc. ce
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06paTno eHITIECKOM CYAY ca 3aXT€BOM JIa CBOjOM OJJTYKOM CIpeun Bobheme
cyackor cropa y Vtanuju ¢ o63upom fa je crop ca Epr Hactao Ha OCHOBY
Opomapckor yroBopa (charterparty) xoju je mpemBumeo pelaBare Cropa
nyTteM apoutpTaxe. EBporcku cyp mpasje je IpBo YTBPAMO fia C€ Y OBOM
cny4ajy Ypenba He mpuMmemsyje. EBporickm cyp je uckpydno moryhHocT ma
eHIVIECKU CYJ, cipeun Bohemwe criopa y Vtammju. Bepyje ce na he HaBenena
omryka EBpoIckor cyzia mpasje MMaTy [ajleKOCeXKHe IOoCIefulie.

VI 3akmy4ak

YuecHuny y Mel)yHaposiHOj TPrOBMHY Ca PacyTUM TePeTOM, KYKypy-
30M, IIIEHNI[OM U IPYTOM poOOM OBe BPCTe, Y IOMOPCKOM U PEYHOM IIpe-
BO3Y, M37I0KeHN Cy y Behoj Mepy pusunmma u omacHocTuMa y nopebemy ca
y4YeCHUIIMMA Y KOIIHEHOM IIpeBo3y. VIsmoxenn cy m mpebosuonu. Pasmora
uMa BUIIE.

- MOpe€ U peKa HUCY IPUPOJHA CPefVHA y KOjOj YOBEK >KVBU;
— OIIACHOCTM OTBOPEHOT MOpa CY YBeK NpUCYTHe Oe3 063upa Ha Tex-
HOJIOIIKY Halpefak y IIoBuaom;

- Opox NOKpeTHa CTBap TUYe JiyKe PasHUX 3eMa/ba Ca PasINduTUM
HPaBHYM PEXUMMMA U jYPUCAUKI]OM;

- 6pop je cybjekar mpaBa ymucaH je y yIMCHMKe OpOLOBa pasHMUX
3eMasba;

- Ha 6pofly mocToje yroBopHa (XUIIOTeKa) U 3aKOHCKa 3a/I0KHA ITpaBa
(TpuBMIETOBaHA MTOTPAXIBAIbHA);

- moBepuoIy Mory Aa 6upajy (,shopping®) y xojoj he gp>xasu cBoje
IpaBO Ha HAKHAJly OCTBApMBATI;

— He IIOCTOjM jeIUHCTBEHO Pellieibe 3a yTBphuBame MepofjlaBHOT Ipa-
Ba;

- Mope TIo CB0joj mpupoay omoryhasa fa ce M3BpIIe KpMMUHATHE,
IIpeBapHe 1 IpyTe Hel0O3BO/bEHE pajibe.

U HajcaBecHMju ydecHMIM y MehyHapomHOj TProBMHM ¥ IIPeBO3Y
Tepera Mory ce Hahm y curyanuju ja HekoMe Oymy OATOBOPHU M IOpef
Mepa Koje Cy Ipefyseny yropopuma ca obesbehemnma myreM rapannyja un
OCUTYPAabEM.

Pemmeme je y apéurpaxku. [Ipegnoctu apburpaxe cy nosnare. YoueHa
je TeHJieHIIMja [ja ce CBe BuUIlle IpuUMemyjy ad hoc apbutpaxe. Pnexcubmine
cy u jeeTuHMje. Hema orpannyema y Morieny fokasa Koju ce MOTYy ITOJHETH.
Huje yBex HM MoTpe6GHO a je yHaIpes yroBOpeHa IpuMeHa Ipasa onpehene
3eMJbe.
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AKo ce CIIOp OJHOCH CaMO Ha IpaBHa NMTama OMIo0 6M IIeMMCXOIHO
pellaBaTy UX Ipef PeOBHUM a He IIpef apOUTPaXXHUM CyLOoM. Apburpaxa
UMa U HefjlocTaTKe. ApOUTpaxKy He HoOuja yBeK CTpaHKa Koja je y IIpaBy.
3aByUCH KOMMKO Ceé TeMe/bUTO M CTPYYHO IIpUIpeMa U yIaxke y apOuTpaxy,
aJiBOKaTe CIeIMjan30BaHe 3a apOUTpake Kao 1 BellITake, CIelMjaTn30BaHe
kyhe, HIIp., nHXUBepa (quantum engeeniers) 3a apOuTpaxe.

Jeman MHAMjCKM NPaBHUK, IOTOBMHOM IPOLUIOT BEKa, CBOjUM CTY-
IeHTVMa [0YeO je MpefaBame: ,,HeMa Ipellke 0e3 He3Hamba HI IpeBape 6e3
rpemike”. Ap6uTpaka oBJie He IIOMaxe.

KaxBy 6ynyhnoct uma mehyHaponna apburpaxa. [[yro Bpemena ce
BEpOBAJIO JIa je 3Hame HajouTHUje. [JaHac je YecTO HajBaXKHUje pacIoaraTtu
ca mofanyMa Koju ce o6mjajy myTeM MHTEpHeTa, U APYIUX TeXHUYKUX Cpefi-
craBa. Bemrtauka MHTeIUTeHIMja, ca CBOjUM BeIMKUM KaIllallUTeTOM Op30
npoliecynpa IofaTKe ¥ MoXKe fa 3aMeHM Miabe mpaBHuke. IIpukyrba mo-
laTKe y3 MayTy MOTYNHOCT rpelke.

ITosHaro je ga ce 6ymyhHocT yop3aBa, o Oypkoacke, COLVIjaTUCTUYKE,
VMHIYCTPUjCKe, TEXHOIOUIKE U Spyre peBomynuje. Y UCTO BpeMe Kaja je 40-
BeKy oMoryheHo /ja pacrornaxxe ca BeIMKIUM OpojeM mojaTaka, apourpaxa ce
HaIIl/Ia IO/} YAapOM KPUTHKE, 1a apOUTpakHe OIJIyKe JOHOCY Masty 6poj /byau
JIaJIeKO Off jaBHOCTM. 360T TOra ce IMpeIaxe ,,AeMOKpaTu3aIyja“ apouTpax-
HUX OfIyKa objaB/pyBameM. [IpaBo Mopa OMTM MO3HATO ¥ IPEBUM/BUBO.
JloHOCK TIpaBHY CUTYpPHOCT.

He odekyje ce ma cTpaHe y criopy IOKaXxy jefHa IpeMa ApYroj yBU-
haBHOCT K0ja je mo peunma cBetor Benennkra Matep cBux BpnnHa. Mehytnm,
MOPpajy Aa IpUXBaTe YHUBEP3AIHE /bYACKEe BPEFHOCTU. ApOUTpakHu Tpuby-
HaJI KOJ] JOHOLIIeHha CBOjUX OfIyKa He cMe X 3ao6uhn.
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Ynanak He 61 Tpebaso na 6yme ny>xu of 16 ctpaHa of 28 penosa ca 66
3HAKOBa y pexny, ofHOCHO 28.800 3HaKOBa, (1)OHT Times New Roman 12.

YraHak Ha CPIICKOM je3MKy Tpeba ma 6yme mucaH hupummnmom, ocum
CTPAaHMX pe4yl U pedyy Ha JaTMHCKOM je3UKY, Koje ce MUY JIATUHUIIOM U
Kyp3nBOM (KOCI/IM CJI1I0BMMa, OOJHOCHO I/ITaTII/IK).

UYnanak Mopa fa Ha IOYETKY Cafip>KU pe3yMe, Ca OCHOBHOM CaJpKu-
HOM U pe3ynTaTuMa pajia, Kao U K/by4yHe Peuyt Ha CPIICKOM je3UKY, a Ha Kpajy
Takobe pesuMe 1 K/by4He peuy Ha €HITIECKOM je3auKy. Pesume mMoxe fja mma
HajBuIIe 15 pefoBa, HOK K/byYHUX peun MoXKe fa Oyze HajBuILe cefaM.

Hacnos uynaHka ce muile Ha CpefVHU, BeIUKMUM ciaoBuMa. Hacmosu
YHyTap WIaHKa MOpajy fa umajy cinenehn ¢popmar.

1) IIpsu Huso Hacnoséa — Ha CpefVHN; HyMepauuja: puMcKu 6poj (HIp.
L, II, III, uTA.); IpBO CIIOBO BETMKO, a OCTajIa Maja.

2) [pyiu Hueo Hacnosa — Ha CpefVHY; HyMepaluja: apancku 6poj ca
tauykoM (Hmp. 1., 2., 3., UTA.); IPBO CITOBO BEMMKO, & OCTajIa Masa.

3) Tpehu nuso Hacnoséa — Ha CpefyHM; Kyp3uB (Koca C/I0Ba, UTA/NK);
HyMepalyja: Majio CJI0BO a3byke ca 3aTBOPEHOM 3arpajioM (HIIp.
a), 6), B), UTH.); IPBO CIOBO BEJIMKO, @ OCTa/Ia MaJja.

4) Yeinspitiu HUB0 HACTIO64 — HA CPEVIHY; HYMepaluja: aparcku 6poj
ca 3aTBOpeHOM 3arpazioM (Hmp. 1), 2), 3), UTH.); IPBO CTOBO BETUKO
a ocTasa Maja.
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Hpumep:

I Ilojam
1. Tepmunonoruja
a) Tepmunonoiuja y yiopegrnom tipasy

1) Hemauko npaso

YaHak ce Ipefaje y eIeKTPOHCKOM OO/IUKY.

Pepaxnuja yacommca 3afijp>kaBa IIPaBo Ja YIaHAK IPUIATOAM jefVH-
CTBEHMM CTaHAapAUMa ypehuBama U NpaBOMMCHUM IIPAaBUINMA CPIICKOT U
€HITIECKOT je3VKa.

ITPABUIA ODUTUPAIHBA

1. Kibure

a) Kmure ce nutnpajy Ha cnegehn Haumn:
uMe ayTopa, IIpe3uMe ayTopa, HAac/IoB Jiefla HaBeJleH Kyp3MBOM, €BEHTY-
aJTHO pefHM Opoj M3Jama, MeCTO U3Jamba, TOIMHA U3/ama, Opoj cTpaHe.
IIpumep: Mupxo Bacmmesnh, Tpiosuncko fipaso, 9. mspmame, beorpap,
2006, 100.
Roy Goode, Commercial Law, 3rd edition, London, 2004, 429.

6) Kapa ce umtupa Kbura Bullle ayTOpa, HUXOBA VIMEHA U Ipe3uMeHa ce
pasnBajajy 3apesoMm.
Ipumep: paruma CnujerraeBnh, Cnobonan Crnacuh, Komenitiap 3axkona
o cieuajHom dociiyixy, beorpan, 2006, 67.
Hubert de Vauplane, Jean-Pierre Bornet, Droit des marchés
financiers, 3° édition, Paris, 2001, 243.

B) Kmura kojy je Heko nulie IpUpeRIo Kao ypeaHNUK ce LUTUPA TaKO LITO
Ce HaKOH IeTOBOT MIMEHa U IIpe3uMeHa y 3arpajil HaBOAY O3HaKa ,ypef-
HUK“ i ckpahennia ,,yp., ogHOCHO ofroBapajyha osHaka Ha je3uky Ha
KOM je Kibura objaB/beHa.

IIpumep: Mupko BacupeBnh (ypepuux), Axyuonapcka gpywiniéa, bepse
u axuuje, beorpag, 2006, 27.
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r)

1)

6)

B)

Fidelis Oditah (editor), The Future for the Global Securities Mar-
ket, Oxford, 1996, 74.

Heinz-Dieter Assmann, Rolf A. Schiitze (Hrsg.), Handbuch des
Kapitalanlagerechts, Miinchen, 1990, 55.

Kama ce mmrupa jemHa kmura opnpeheHor ayTopa, Kop ITOHOB/BEHOT
LUTHpama Ce HaBOAY IIPBO C/I0OBO MMEHA ca TauKOM I Ipe3lMe, HAKOH
yera ce jjofiaje 6poj cTpaHe.
IIpumep: M. Bacumesuh, 102.

R. Goode, 431.

Kaza ce nuTypa Bullle KBUTa UCTOT ayTOPa, KOJ, IIOHOB/bEHOT LIUTHPaha
ce HaBOAIM IIPBO C/IOBO MIMEHA Ca TAaYKOM U IIpe3yuMe, IOTOM Ce Y 3arpajn
CTaB/ba TOAVHA M3Jaba, M Haj3as Opoj cTpaHe.

IIpumep: H. Joanosuh (2010), 107.

2. Ynannn

YnaHum ce untupajy Ha cnegehy Haumh:
VIMe ayTopa, IIpesyMe ayTopa, OTBOPEH) HABOJHMUIIM, Ha3UB YIaHKA, 3a-
TBOPEHV HaBOJHMIY, Ha3/B YacOINca Kyp3uBOM, OpOj 11 TOIMHA M3/amba,
6poj cTpate.
IIpumep: 3opan Apcuh, ,Ydemhe y CKyNIITMHM aKI[MOHapCKOT ApPY-
wtBa‘, IIpaso u upuspega, 6p. 1-4/2005, 23.
Klaus J. Hopt, ,,Aktionérskreis und Vorstandsneutralitit®, Zeit-
schrift fiir Unternehmens- und Gesellschaftsrecht, Nr. 4/1993, 535.

Kaga ce umrupa wiaHak BUIIe ayTOpa, HIUXOBA MMeHa U Ipe3VMeHa ce

pasfiBajajy sapesoMm.

IIpumep: bouiko Kuskosuh, Karapuna Bewosuh, ,Kamurer xopmopa-
TMBHOT yIIpaB/batba ¥ TPXKUIITE KOPIIOpAaTHBHE KOHTPOJIE V yC-
noBuMa Tpansuuje’, IIpaso u upuspega, 6p. 1-4/2005, 43.
Michael C. Jensen, William H. Meckling, ,,Theory of the Firm:
Managerial Behavior, Agency Costs and Ownership Stucture®,
Journal of Financial Economics, Vol. 3, 1976, 307.

Pan, ogHOCHO YnaHak 06jaB/beH Y OKBUPY 300pHMKA pafoBa UM KIBUTE,
KOjy je HEKO APYTO JINIie IPUPERUIO KAa0 YPeSHNUK, Ce UUTUpa Ha crnefehu
Ha4MH:

MMe ayTopa, IpesyuMe ayTopa, OTBOPEHV HABOSHMIM, HA3MB UIAHKA,
3aTBOPEH) HABOJHUIM, Ha3UB 300pHMKA PajjoBa, OMHOCHO KIbUTE KYp-
3MBOM, Yy 3arpajm O3HaKa ,ypemHMk  mmm ,yp.“ (.editor mwm ,ed.”),
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r)

1)

b)

6)

»PENAKTOP", U C/I. M MIMe U IIpe3VMe ypefHMKA, eBeHTYaTHO pefHu Opoj
U3Jlamka, MeCTO M3/ama, TOAMHA U3fjama, Opoj cTpaHe.

IIpumep: Hebojma JoBanosuh, ,OTBapame U 3aTBapame IPUBPEHUX
npywrasa“, Akyuonapcka gpywiniea, bepse u axkyuje (ypemHUK
Mwpxko Bacupesuh), beorpan, 2006, 307.

Roy Goode, ,The Nature and Transfer of Rights in Dematerialised
and Immobilised Securities®, The Future for the Global Securities
Market (ed. Fidelis Oditah), Oxford, 1996, 110.

Kaga ce murupa jemaH wiaHak ofpeheHor ayTopa, KOX MOHOB/BEHOT
LIUTHparba ce HaBOAM IIPBO CTOBO MMEHA Ca TauYKOM U Ipe3NMe, a IOTOM
6poj cTpaHe.

IIpumep: B. Pagosuh, 164.

Kapa ce uuTupa Bullle 41aHaKa MCTOT ayTOpa, KOJ, TIOHOB/bEHOT IUTHPaha
ce HaBOJY IIPBO C/IOBO MIMEHA Ca TAYKOM M IIPE3VUME, IIOTOM CE y 3arpaju
CTaB/ba TOAMHA V3Jjamha, U Haj3aj Opoj cTpaHe.

IIpumep: B. Pagosuh (2014), 184.

Y cny4ajy ma y MCTOj TOOMHM ayTOP MMa BUILE PafjoBa KOju ce LUTUPAjy,
y3 TOAVHY M3[ama ce Hofaje IATMHUYHO C/IOBO 4, b, ¢, d, utA. nmpema pe-
TOC/Ieny LUTHpamka TUX pajoBa, HAKOH 4Yera ciefy 6poj cTpaHe.

IIpumep: V1. Jaukosen (1995a), 16.

3. IIponicn

[Tpomucu ce uuTMpajy Ha cnefehn HaumH:

IyH Ha3MB IIPOIMINCA, IIACM/IO y KOMe je MpOmNC 00jaB/beH KYp3UBOM,

6poj rmacuna u rofuHa o6jaB/pyBamka, cKkpaheHnia wi., CT., Ta4., OHOCHO

nap. u 6poj oxpenbe.

IIpumep: 3akoH O IpuUBpegHUM ApymITBUMA, Crymberu inacnuk PC, 6p.
36/2011, 99/2011, 83/2014, 5/2015, un. 15.

Axo he HaBefieHV 3aKOH IIOHOBO OMTY LIUTHUPAH Y PaAy, IPUINKOM IIPBOT

LUTHpama ce Ioc/Ie HasuBa Ipomnyca HaBoay ckpahennua mox xojom he

Cce OH Jla/be N0jaB/bUBATH.

IIpumep: 3axon o mwiatHuM ycayrama — 3I1Y, Caymbenu inacuux PC, 6p.
139/2014, un. 4 crt. 2.
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YIIYTCTBO 3A AYTOPE ITpaBo u mpuBpena

B)

hi9)

a)

6)

YnaH, cTaB U TayKa [poIyca O3HaYaBa ce ckpaheHumama 4., CT. ¥ Tad., a
naparpad ckpahenniiom map.
IIpumep: 4n. 24 ct. 1 Tau. 5 win map. 14.

[TpnnnKoM IIOHOB/BEHOT LIUTHPaba ofpeheHor mpomnca HaBOAY Ce BeroB
IIyH Ha3WuB, OGHOCHO CKpaheHMIa yBefjeHa IPWINKOM HPBOT LIUTHPAb,
ckpahenuna 4., ct., Ta4y. win nap. u 6poj onpende.

ITpumep: 3aKOH O MPUBPESHNUM APYLITBUMA, L. 7.
3ITY, un. 25.

ITponvcy Ha CTpaHOM je3UKy ce IIMTHUPajy Ha ciaefehn Haumh:

IIyH HasMB IPOIVCA NpeBefieH Ha CPIICKM je3UK, FOAMHa 00jaB/blBamba,
OJIHOCHO YCBajaiba, OTBOPEHA 3arpajia, IyH Ha3MB IPOINCA Ha OPUTMHATI-
HOM je3MKy Kyp3MBOM, eBeHTYaTHO cKpaheHnIja oy xojom he ce mpormuc
lla/be II0jaB/bUBATH, 3aTBOPEHA 3arpaja, cKpaheHuma Wi, CT., Tad. Win
nap. u 6poj oppenbe.
IIpumep: Hemauku TproBauky 3akoHuk us 1897. rogmue (Handelsgesetz-
buch), map. 29.
6purancku Kommanmjckm 3akon us 2006. rogyuue (Companies
Act; nampe y ¢pycHorama: CA), 4. 67.

4. VIsBopu ca MHTepHETa

l3Bopu ca mHTepHeTa ce NUTUPAjy Ha crefehn HaumH:

¥Me M IIpesyMe ayTopa, OMHOCHO OpraHysaluje Koja je IpUIIpeMuIa

TEKCT, Ha3UB TEKCT4a, €BEHTYa/IHO MeCTO U TOiMHA 00jaB/bMBamba, afpeca

MHTEpPHET CTPaHMIle Kyp3UBOM, JaTyM IIPUCTYIIA CTPAaHMULY, ¥ 6poj cTpa-

He.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, Brussels, 2001, gocrym-
HO Ha afpecu: http://ec.europa.eu/internal_market/financial-
markets/docs/clearing/first_giovannini_report_en.pdf, 21.10.2008,
18.

IIpunukoM HOHOB/BEHOT LUTHpama M3BOpa ca VIHTepHeTa HaBogu ce
IIPBO C/IOBO MMEHA ayTopa Ca Ta4YKOM I IIpe3uMe ayTopa, OFHOCHO Ha3UB
opraHmsanuje Koja je mpuIpeMuIa TeKCT, Ha3uB TeKCTa U Opoj cTpaHe.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, 6.
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