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YTAHIIN

ap Mupxo BACIJbEBII'h
penoBHu npodecop IlpaBHor pakynrera Yuusepsurera y beorpagy
u npefcesauk CranHe apourpaxe Ilpupenne xomope Cp6uje

APBUTPAKA BE3 APBUTPAKHOTI YTOBOPA
(mIpeKTHOT MV MHAVIPEKTHOT)

Pesume

Apbuitipaxcru yiosop, 6uno xao camociianan (KOMApomuc) unu xao
geo 0cHo8HOT yiosopa (KOMUPOMUCOPHA KAy3yna), Upegcitiasva He3ao0una-
3aH UPABHU UHCIHUTAY I apOUipaxcHol peulasarea ciioposa, ca camociianrHom
UpasHom Upupogom U He3asUcCHOM HUOSUUUJOM Y 0gHOCY HA OCHOBHU Yiosop.

Apbuitipaxcnu yiogop 3601 HpuHyuila penamiusHol gejcitiéa yiosopa
genyje camo usmehy yiosopHux citipana. Miiaxk, y caspemenum ycnosuma, 4ax
U KOHCIAUTHYTHUBHOCTI TucMeHe Bopme 0801 yiosopa (GOMUHAHITHHO peuletbe
HAUUOHATHUX U MehyHapogHuxX u3eopa apOuilipaxcHoi tipasa) He 3HAYU U
HemoiyhHocili Tipowiupenol gejcitiea apouilipaxHoi yiosopa u Ha Heyiosop-
Huke, 10g ogpehenum tupeilitiociiaskama. Y 060om pagy, ayiiop aHanu3upa
upetniiociiaske gejcitiéa apouitipaxcHol yiosopa Ha wipeha nuya — Heiowmiuc-
Huxe (,apouitipaxa 6e3 apouitipaxHoi yiosopa“), y cnyuajy Komepyujantux
apouttpaca, Kog UHCTUIYTA ,ipoboja UpasHe TUMHOCTHU U UHCTHULY A
ipyiie gpywiitiasa, Kao U K0g UHBECTHUUUOHUX apOuttipaxca Ha ,uHgupex-
iine ynaiaue“(énacHuKe gupeximiHux ynaia4ya Kauumana y 3emmwy gomahuxa
uneeciuyuje). Hajzag, ayimiop, y 080M KOHUleKCILY, KPUMUUKU pasmaitipa
HOHUWINIA] KOHKpelliHe apOuttipaxcHe ognyke og cpickol upasocyha tyxum
io3usarem HA Hedlociiojarve apOutpaxcHol yiosopa usmehy céux yuecHuxa
HOCTHYUKA U HEUPOUUCHU cacitiaé tpowupenol apouitipaxcoi eeha u tiopeg
CYUpOiHUX TipeHgosa penesaniline mehyHapogre apouitipacte ipaxce.



YIAHLN IIpaBo u npuBpena

Kmyune peuu: xomepuyujanna apbuitipaxca, apouitipaxcHu yiosop, ipyia
gpywiniasa, ,,iupo6oj upasHe TUMHOCTHU; UHBECTAULUOHA ap-
buitipaxca, UHGUpeKIHHU yraiad.

I Ap6urpakuu yrosop ,anda u omera“ apourpaxe

Knuma apOuTpa’kHOT IpaBa je CBaKako BO/ba CTpaHAaKa M3paKeHa y
apOUTPaXKHOM YroBOpPY (KOMIIPOMIC MY KOMIIPOMIUCOPHA K/Iay3yJia y Ipefi-
METHOM IIpaBHOM Ioc/ty— Agreement to Arbitrate) o MOBepaBamby pellaBamba
criopa u3 Melyco6HOT YTOBOPHOT OJHOCA ap6UTpaXm,” ako je MCTU ap6u-
TpabunaH (mogo6aH 3a pelaBame IyTeM apoutpaxe). Kako je peu o xma-
CUYHOM YTOBOPY OO/IMTalMOHOT IpaBa, C 003MPOM Ha TO Jja IMa PeTaTUBHO
mejcTBo (inter partes), yroapame OBaKBe Kay3yse Ipou3niIasu us cnobope
yroBapama (ayToHOMMja BOJbe), Unje TpaHMIle Ha YOIIIITEeH HauuH yTBphyje
3aKOH (IIpMHY[HY IIPONUCH, jaBHU IIOpefaK, Jo6pu obuyajn).

Apbutpaknu yrosop (komiipomuc — ako je crop Beh HacTao mmu Kom-
UpOMUCOPHA KIAY3yNd Y OCHOBHOM IIPaBHOM IIOC/TY 3a eBeHTyanHu Oynyhu
CIIOp M3 TOT IIOC/Ia) HAacTaje 10 CBUM IIPaBM/IMMa YTOBOPHOT IIPaBa,” C TUM
IITO TIOpef] MMO3UTUBHOT JiejcTBa (yroBapamwe apouTpakHOT Gopyma) nMa u

1 Bup. Ph. Fouchard, E. Gaillard, B. Goldman, Traité de larbitrage commercial interrna-
tional, Paris, 1996, 213-328, 373-461; G. B. Born, International Commercial Arbitration,
Volume I, Kluwer Law International, 2009, 197-407, 563-1232; M. Kondo, T. Gotoet.
al., Arbitration Law of Japan, Tokyo, 2004, 43-52; A. Redffern, M. Hunter, International
Commercial Arbitration, London, 1992, 137; T. Varady et al., International Commercial
Arbitration - A Transnational Perspective, St. Paul, Minn, 1999, 220-266; A. Goldstajn,
S. Triva, Medunarodna trgovacka arbitraza, Zagreb, 1987, 92-108; T. Deskoski, Interna-
tional Arbitration Law, Skopje, 2016, 161-177; M. Trajkovi¢, Medunarodno arbitrazno
pravo, Beograd, 2000, 231-323; M. Cranusykosuh, MebyHaponHa apburpaxa,
Beorpap, 2013, 73-142; G. KneZevi¢, Medunarodna trgovinska arbitraza, Beograd, 1999,
32-50; G. Knezevi¢, V. Pavi¢, Arbitraza i ADR, Beograd, 2009, 45-68; J. Ileposuh,
Yiosop o mehynapogHoj iipiosunckoj apouitipaxu, beorpan, 1998, 41-219; A. Jaxumh,
Mehynapogra inpiosuncka apbuiipaxa, beorpagp, 2003, 193-298.

2 ,ApOuTpa)XHU CIIOpasyM je YraoHM KaMeH (KaMeH TeMerball) apOUTpaXkKHOT IIporieca,”
ompuuyhu cymcky HallTeXXHOCT M IOBepaBajyhm MmoTeHIMjamHM apOUTPabUIHM CIOp
YTOBOpeHO] apOuTpaki. ApOUTpakHM YroBop (KIaysyaa) MMa CaAMOCTAIHY IIPaBHY
cynbuny (Haueno ayTOHOMMje) He3aBMCHO Of IpaBHe CygOMHe YroBopa 4duju je
eBeHTya/lHO cacTaBHU feo. Bup. T. Varady, et. al., 83-84, 124-130.

3 3akoH o obnuramyonuM ogHocuma — 300, Cnyxbenu nuciti COPJ, 6p. 29/78, 39/85,
45/89 wn 57/89, Cnymbenu nuciti CPJ, 6p. 31/93 u Caymcbenu nuci CLT, 6p. 1/2003, u.
10.

4 Bume:G. Born, 563-766; Ph. Fouchard, E. Gaillard, B. Goldman, 261-327, 373-461; M.
Craumsykosuh, 73-77, 87-101; J. Ileposuh, 87-106, 119-149; M. Ilykasari, ,Cagp>xuna
apbuTpakHor yrosopa‘, Apbuinipasca, beorpan, 2001, 15-65.
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HETaTMBHO [IejCTBO (MCK/byderbe HAIIeKHOCTY MHaye HAJIeKXHOT [p)KaB-
HOT Cyfa),” OfIHOCHO TIOpEJ] MaTepUjaTHOTIPABHOT 7ejCTBa YroBopa (Ipas-
Ha IIPMPOJia YTOBOPa — CIIOCOOHOCT yroBapama, opjalherme 3a yropapame,
CaIJIaCHOCT BOJba, IIPEAMET YroBOopa M apOMTPaOMIHOCT — cyOjeKkiliueHa U
objexitiusHa, mucMeHa popma yrosopa — ¢prekcubuiano cxsahena, moryhuocr
npehyTHOT 3aKk/bydersa 11 3aK/byuerba Ha OCHOBY IIOC/IOBHMX 0OM4aja M om-
IITHX YCTI0Ba IIOC/IOBaba MM Ha OCHOBY IIOHALIAMba CTPaHaKa — yTOBOP IO
npuctymy,® fejcta yroBopa, mpoMena cy6jekara YTOBOPHOT OHOCA, TIpe-
CTaHAK yTOBOpa) MMa M NPOIIECHONIPABHO JejCTBO (jypPUCAMKIIMOHA Teopuja
HpoliecHe NpKpofie). ApOUTpaXKHM YrOBOP MMa ayTOHOMHU IIPAaBHU CTaTyC
(0mBOjMBOCT O OCHOBHOT yTOBOPa y KOMe je Cafip>KaH, He3aBICHOCT Y OJHO-
CY Ha OCHOBHM YTOBOp — IOCTOjakbe, IyHOBaXHOCT ¥ TMpaBHa fiejcTa).” Y
CBAaKOM CJIy4ajy, apOUTPaXKHM YTOBOP 06ase3yje camo yiosopHe cilipare Koje
Cy Ta 3aK/pyumsie Wi My npucrynwmie (He, gakie, u Tpeha miua, ocum kag
ce y CMUCTY IIpaBUIa cy0jeKTuBHe apbutpabunHoctu — arbitrability ratione
personae, HeoOMAUCHUKY He MOIy cmaimpamiu wpehum nuyuma:® mecuja

5 Bume: Ph. Fouchard, E. Gaillard, B. Goldman, 395-430.

6  CarmacHOCT Ha apOUTPaKHM YroBop Moxke OuTM u mpehyTHa MIM MHAMpPEKTHA:
Car7aCHOCT Ha IPEIMETHM YrOBOP Ca OBOM K/Iay3yJIOM KOHCTUTYMILIE M CarJlacHOCT
Ha OBy K/Iay3y/ly, CAaI/TaCHOCT Ha apOMTpaKHy Kiaysyny y IpeIMETHOM YIoBOpYy He
yK/bydyje 00aBE3HO M CAaITIACHOCT HAa Taj YTOBOP, CaINACHOCT IIpeMa OKOTHOCTMMA
CIy4aja He 3aXTeBa U MOTINC, IOTINC He MOPa HY)XHO 3HAYUTH U CAIJIACHOCT (TIpUHYHa,
IIpeBapa), CarliacCHOCT MOXKe IIPOVM3UIA3UTH U3 NOHalIama (KOHKIyIeHTHEe pajiibe) Wn
6uy pehyTHa (4aK M yCMeHM YyTOBOP MOXKe YK/bY4YMTH Npely THU apOuTpaXkH! yroBop,
Ha OCHOBY IIOCTIOBHMX O0OMdaja ¥ 6e3 yCMEHOT IO3MBamba Ha Taj YTOBOP), CaITTaCHOCT
ce MOXKe 3aCHMBATM Ha PasMeHM YTOBOPHE JOKyMeHTalluje, CarIACHOCT Ha apOuTpaxy
MOXKe IPOM3WIASUTV U W3 pafibM y apOUTPaXHOM IHOCTYIKY M 6e3 apOUTpaskHOr
yroBOpa, CaI/lacCHOCT Moxke mpousahy ¥ 13 IpMXBaTa ONIITUX YC/IOBAa IIOCIOBaEba
(TMIICKMX YyTOBOpa, yTOBOpa IO NMPUCTYITY) ca apOUTpaskHOM Kinaysynom. Bun. G. Born,
661-674; Ph. Fouchard, E. Gaillard, B. Goldman, 274-323, 373-394; M. Cranusykosuh,
89-95; J. Ileposuh, 132-149.
3a usBope IIpaBa, y 0BOM joMeHy, tomahe u Mehynaponne, Bun: Fbyjopiuka KoHBeHIIMja O
IIpU3HABY U M3BPLIEHY CTPAaHMX apOUTPaXKHUX OfTyKa, 1958. (Fbyjoplika KOHBeHIHja,
3akoH o patudukanuju, Cnymbenu nucii COP] - Mehynapogru yiosopu, 6p. 11/81,
w1 II; YHIOUTPAJI Mopen 3akoH o MehyHaponHoj TproBuHckoj apourpaxu (Mopen
3aKOH, gokymenili Yjegurwenux nauuja A/40/17, Anexc I, 1985, 2006, un. 7; EBpomcka
KOHBeHIMja 0 MelyHaponHOj TproBuHckoj apourpaxu (EBporcka koHBeHIja, Ypenba
o patudmkanuju — Cnymbenu nucii COPJ - Mehynapogru yiosopu, 6p. 12/63), umaH 1,
CT. 2; cpricku 3akoH o apourpaxu — C3A, Craymbenu inacnuk PC, 6p. 46/06, 4. 12.

7 O mpeTHocTaBIM HE3aBMCHOCTU M @y TOHOMHOCTH (OIBOjUBOCTH Off OCHOBHOT yTOBOPA):
G. Born, 311-407; Ph. Fouchard, E. Gaillard, B. Goldman, 213-259; J. Ileposuh, 67-85;
M. Cranusyxkosuh, 78-81, A. Jakmuh, 195-199.

8  G. Born (1142-1210) pasnukyje crnefiehe ocHOBe Be3aHOCTM apOUTPaXHUM YrOBOPOM
HEIIOTIVCHIKA: 3aCTYIHMINTBO (agency), ounrnenHo opnaimherse, npehiyTHa carmacHoct,
alter egou ,,ipo6ujarbe MpaBHE IMYHOCTH , KOKTPUHA ,,IPyIIe KOMIIAHNU]ja“, yTOBOP Y KOPUCT
Tpehux /mmia, cykuecnja, acurHanuja u Apyry IPeHOCH YTOBOPHMX IIpaBa, cybporanuja,

9
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HOTPaXMBamba, YCTyName yroBopa, cybporarmja, CyKiecuja— OCUM ako Huje
pyKuuje yrosopeHo),’ ,mpobujame mpasHe muunoctn’,'? moBesana mpu-
Bpe/iHa AIpyIITBa),'! WM ce pamm o ,apburpaxu 6es yrosopa“(arbitrability
without privity — MHBeCTUILIMOHe apOuTpaxke Ha 6a3y 3aK/byu4eHNX OuyIaTepat-
HUX Mehy/IpXKaBHIX CIIOpasyMa O 3alITUTH CTpaHMX uHBecTUIMja — BUT),'?
VIV, KOHaYHO, KOJI MHBECTULIMOHNX apOuTpaka MOryhHOCT mOKpeTama
CIIOpa IpOTUB Ap>KaBe foMahyHa MHBECTHUIIMje Off CTPaHe CBAKOI BIaCHMKA
aKIMja I yfiena, a ¥ MHAVPEKTHOT, Kao ,,3amruheHor yraraya“ Ha OCHOBY
BUT-a,'* npuxsarajyhu Tume HanexxsocT usabpanor ap6uTpaxkHor Gopy-
Ma Jla pelaBa bIUXOB MelycoOHM CrTOpHY OffHOC.

1. IIncmena ¢popma apOUTPaKHOT YTOBOPA — OTPaHUYECHHE
Ipolmnpema cybjeKTuBHe apouTpadIHoCcTH?

IToce6HO Ba)KHO IMTame IPaHUIA CYOjeKTMBHE apOUTPaOMIHOCTH 1
€BEHTYa/THOT IIPOIIMpEeha OBOI JIOMEHA je MUTame 00aBe3HOCTM IMCMeHe
¢dopme apbuTpakHOr yroBopa (cxpaheHe y ¢eKCMOMIHOM CMUCITY), Kao
OGUTHOT e/leMeHTa OBOT YTOBOPA, Ylije HEMCIyhemhe YMHY YTOBOP HUIITABUM
U TUMe TIOCIeNMYHO MpeACcTaB/ba OrpaHMYerbe MOTyhHOCTM mpommperma

estoppel M TOBe3aHe [OKTpUHe, paTndukanuja, KOpIopaTuBHu AupekTopu andofficers
(koju M3BpIIaBajy apOMTPAKHM YTOBOP MAKO Cy HENOTIMCHUIMN), TAPAHTH, aKI[IOHAPK
10 OCHOBY JIEPMBATUBHUX TYXXOU 3a KOMIIaHWjy, HEIIOTIIMCHULM KO} apOUTpaxke y Koju
je yK/byueHa p>KaBa, yuecHULH jointventure ogHoca. Bup. u: Ph. Fouchard, E. Gaillard, B.
Goldman, 431-452.

9 C3A, u. 13.

10 L. Shmatenko, ,Piercing the Corporate Veil is Relative®, Young Arbitration Review (YAR)
Nr. 10/2012, 25-29.

11  Ph. Fouchard, E. Gaillard, B. Goldman, 299-305; R. Daujotas, ,,Non-signatories and
Abuse of Corporate Structure in International Commercial Arbitration, 1-23, http://ssrn.
com/abstract=2148900; O. ErturkOzel, ,The Group of Companies Doctrine as a Non-
Signatory Issue in Arbitration Agreements®, http://ozel.law/wp-content/uploads/2016/04/
ozel_articles-002.pdf, S. P. Woolhouse, ,,Group of Companies doctrine and English Ar-
bitration Law*, Arbitration International, Vol. 20, Issue Nr. 4/2004, 435-444; P. A. Costa
Braga de Oliveira, ,Non-Signatories to the Arbitration Agreement: Recent Develop-
ments in Brazil, ximmi://ccpn.yom/abcitipayini=1673008; II. Jaunhujesnh, ,IIpormnpemne
IejcTBa apOUTPaXKHOT cropasyMa®, 300pHUK: SAWluUila bYgcKuUx U MarUHCKUX ipasa
y espoiickom tipasrnom tdopeitiky, LXII, 2012, 283-299; P. Urmwauesnh, ,IIpommpemne
apOUTPaXHOT CIOpasyMa Ha HEIOTINCHUKA Ca OCBPTOM Ha [iBe apOUTpakHe OIIyKe',
Liber Amicorum Iawo Knemesuh, 267-273; V. Xuskosuh, ,Cy6jekTuBHM HOMalIaj
apOuTpaKHOT criopasyma u Tpeha nuna: usysewy of IPUHIMIIA inter partes y 3aCHUBAY
HaJIeXXHOCTH apbutpaxe’, IIpaso u ipuepega, 6p. 7-9/2013, 437-453; M. Ilykasar,
»Apbutpaxa u tpeha muua“, Apbuinpasa, beorpan 2003, 28-53.

12 J. Paullsson, ,,Arbitrability Without Privaty“, ICSIDReview - Foreign Investment Law
Journal, Nr. 10/1995, 232-257.

13 M. Cranusykosuh, 144-148.

10
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cybjekTMBHe apOMTpPaOMIHOCTM Ha HENOTHNCHMKe oBOr yrosopa. OBo je
OCeOHO Ba)KHO KOJ paclpaBe OKO MHCTUTYTA ,IIpoOujama IpaBHE InMd-
HOCTH', KO ¥ MHCTUTYTa IpyIle MOBe3aHNX APYIITaBa (Ipyna ApyIITaBa) u
oxpehbenux gopmu snoynorpebe mpasa Koje Bofe omTehemy mHTEpeca mo-
BepuIalla U3 MPeMEeTHOT YTOBOPHOT OIHOCA.

Hema cmopa pa BehmHa HanmoHamHMX apOMTpaKHMX 3akoHa (rme
CTaia M CPTICKM ap6UTpaxHu 3akoH),'* kao u MehyHapomuu ussopu ap6u-
TPa)XHOT IIpaBa, 3aXTeBajy MMUCMeHy (GOpMy OBOT YyroBOpa U Jajy joj mpu-
POy OUTHOT eneMeHTa yroBopa (yc/IoB IyHOBaKHOCTH yrosopa). OBo 6u
HpaKTWYHO 3HAYMJIO JIa C€ OBaj YTOBOP He MOXKe 3aK/bydmTu solo consensus
u lex mercatoria He 6U TMMe MOITIa OUTU U3BOP apOUTpaXKHOT IpaBa. Jmak,
Beh mocToju BMIIeselleHNMjcKa apOUTpaXkHa IIpaKca MpeBasyIaKeba OBOT
yC/I0Ba IyHOBa)XXHOCTY apOUTPa’KHOT YrOBOpa, Te THMe U 3aCHUBambe IIpaK-
ce ImpouMpema CybjeKTMBHe apOUTPaOIIHOCTY U Ha CTy4ajeBe HeoCTaTKa
oBe GopMe, Kajja ce MUTambe [IejCTBA apOUTPIKHOT YTOBOPA HA HeHOWHUCHU-
Ke TI0CTaBjba UpPBEHCHIBEHO KAO YUMeHUUHO HUulliarve a He UpasHO Uuiliarbe.
OBakBe apOuTpaKHe OIIyKe ,IIPEeKUBeNe Cy U MOCTYIKe CyicKe KOHTPO-
ne npenBubeHe 3aKOHMMA 3eM/be V3BpIIEHA (€BEHTYAa/THO M IpU3Hamba). Y
OBOM IIOI/IeRy KapaKTePUCTUYHY Cy IIOCEOHO CITy4ajeBy IpyMeHe MHCTUTYTa
»IIpOOUjaba IpaBHe MTMYHOCTI, KA0 U IIPYMeHe MHCTUTYTA IPyIie APyLITaBa
¥Vl eBeHTYaJIHe 3/I0yIoTpebe Impasa Koja omTehyje nHTepece moBepunana us
IpeMEeTHOT YyTOBOPHOT OfHOCA. BaH 0BMX M3yseTaka HaIMOHA/HA MMIIEpa-
TUBHOCT IMCMeHe (popMe apOUTPa>KHOT YTOBOPaA U HEHOT IPaBHOT JIejCTBa,
Ka0 eBEHTYa/THOI MEePOJAaBHOTr IIpaBa M3BPIIeHa (€BEHTYaTHO Y IPU3HAIba)
apOuTpaXkHe OJIyKe, OCTaje HeTaKHyTa. Vmak, usBpluemwe apouTpaKHe ofi-
JIyKe KoOja YK/bydyje HeMOTHUCHUKA (Y (IeKCHOVMIHOM CMUCTY) apOUTpak-
HOT YTOBOPA, Y 3eM/bJi IIOPEK/IA Te OJTYKe, aKO ,IIPEXKMBU CYACKY KOHTPOITY
IPaBHOT JIejCTBA M30CTAaHKa IIICMeHe pOpMe Y OZHOCY Ha HelIOTIVICHNKA, He
IpeficTaB/ba nocebaH MpoobieM, amu U3BpILewe (1 MpU3Hakbe) TaKBe OfJTyKe
y Bpyroj ap>xaBiu, 6e3 00631pa Ha HAIMOHATHU TPETMaH IIPUPOJie N30CTaHKa
TakBe GopMe y OJHOCY Ha HENMOTIMCHMKA, 300 KOHCTUTYTUBHOCTY TaKBe
¢dopme y mebyHapopHuMm apburpaxxauMm nusBopuma (moce6Ho Ibyjopiikoj
KOHBeHUMju),'> ocTaje y momeny onpehene nenssecoctu.'®

14 C3A, yn. 10 n 12.
15 Ibyjopuika koHBeHIja, 4. IT (2).

16 KapakrepucTuyaH y OBOM CMUCIY je ciydaj apbutpaxse omryke ICC Orri (6p.
5730/88). OBOM Of/IyKOM, IIPUMEHOM TeopHje ,IIpo6oja IIpaBHe TMIHOCTH TOCIIORMH
Orri je ormameH AUMPEKTHO OATOBOPHMM TYXXMOIY 3a IyTOBE CBOjUX APYIITaBa Koje
je KOHTponmMcao cknamajyhu yroBope y Hamepu Ha ce Ha 3aXTeB HOBepuIalla I030Be
Ha OJIBOjeHe IIpaBHe JMYHOCTY JApYILITaBa Koja Cy CKIamajga Te yropope (HaMepa
MOfIMeTaba CTATUCTA MM IMYKuX (UIypaHaTa M3 yroBopa Kao YrOBOPHMX CTpaHa,
Melllajyhu MMOBYMHY ApYIITBA YTOBOPHMKA Ca APYTUM JPYLITBOM VM Ca CBOjOM IMIHOM
MMOBMHOM U Bpuiehy TuMe 3moynorpe6y u ourreheme mosepunana).
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2. KomepuujanHa ap6urpaxa 6e3 apOUTpa’kHOT YTOBOpa Y CIy4ajy
Ipyne ApymTaBa

HoBa pedepenTtHa apOutpaxkHa npakca pedepeHTHUX apOUTPa>KHUX
MHCTUTYLYja y CTy4ajy KOMepLMjaTHUX apOuTpaka IpouIpyje CyOjeKTUBHY
apOUTPaOMIHOCT 1 Ha HEMOTIIMCHYIKE apOUTPaXKHOT YyroBopa (HEMOCTOjarbe
apOuTpaKHOT yroBopa), moyp oppeheHNM ycmoBuMa (MCIyHBEHOCT IPeTIO-
CTaBKM), Ha YIAHOBE TpyIle fApylITaBa (IOCTOjarke MAaTUYHOT U 3aBUCHUX
npymrasa).!’

[pyma apymitaBa Kao IiefMHa HeMa IpaBHU Cy6jeKTuBuTeT, Beh mpas-
HI Cy0jeKTMBUTET MMajy CBe WIaHMIle Ipyle (3aBUCHA APYIITBA X MAaTUIHO
npyurrso).'® Vinak, unanuie rpyme He Mory ce Mehyco6HO mocMaTpaTi Kao

ITpecynom Amemanyonor cypa Ilapmsa (11. janyap 1990) morBpbeHa je oBa opmmyka
(xomentap: D. Kohen, Revue de larbitrage, 1992, 125). ®pannyckn Kacauyonu cyp
je mpecymoM op, 11. Jyna 1991, onbmo 3axTeB 3a yKuAame OINTyKe AIeTalMOHOTr CyAa
(xomenTap: D. Kohen, Revue de larbitrage, 1992. 73).

OsBa ap6uTpakHa OfIyKa je IpusHaTa 1 M3BplueHa y Ipukoj (koja Takohe mpema cBoM
HAI[OHATTHOM apOUTPaKHOM IIPaBy 3axTeBa 0OaBe3Hy MUCMeHY GOPMY apOUTpasKHOT
yToBOpa, Kao 1 Ibyjopika KOHBeHIMja — Y KOHKPETHOM Cy4ajy fociiogun Orri Huje nuurHo
dowmniucao fipegmeiliny apouitipaxcHu yiosop), Tae je rocmopya Orri IIOCE0BA0 3HAYAJHY
uMoBUHY. VIHade, Ipolienypa Ipu3Hamba 1 N3BPIIea OBe ofTyke y IpuKoj Huje mpomma
6e3 Temkoha M pas3TUMYMTOr IPUCTYIIA CYAOBA PA3IMYUTe VIHCTAHIIE: IPBOCTEIEHN CY
ATyHe je omo6pro M3BplIeke OBe OJIYKe, aly je Mo Xanby AmnemaumoHy cyn ArwHe
YKUHYO OJJIyKy IPBOCTEIEHOT CYAa, Aa 01 KOHa4HO IO >kanbu BpxosHm cyp Ipuxe
(mpecyna 6p. 544/96) MOHMIITHO MpPeCYAY AIEMALMOHOT CYAa C IO3MBOM Ha YMEHUIY
Ja AnemanMoHM Cyh ATHMHE HUje YBaKMO UMIeHMIY fla je Ipecyja ATenalyoHor
cyna ITapusa crexnma cHary npecybhene crBapu (resiudicata) y oZHOCY Ha TpuKe CyHOBe
(EejcTBO CTpaHMX CYACKUX OfJIyKa), LITO je y MOHOBHOM IOCTYIIKY AIelallMOHM CYT
AtyHe n mpuxsartno (npecypa 6p. 10575/96). Bumre: M. Ilykasar (2003), 43-47.

17 O mojmy rpyne apymrasa:A. Hicks, S. H. Goo, Company Law, Oxford, 2004, 454-467;].
H. Farrar, Company Law, London-Edinburgh, 1988, 486-493; P. Merle, A. Fauchon,
Droit commercial - sociétés commerciales, Paris, 2001, 703-783; Y. Guyon (2003), Droit des
affaires, Paris, 2003, 624-678; M. Cozian, A.Viandier, F. Deboissy, Droit des sociétés, Paris,
2006, 613-633; R. Pennington (1995), Company Law, London, 1995, 968-993; M.D. Jug-
lart, B. Ippolito, J. Dupichot, Les sociétés commerciales, Paris, 1999, 781-808;P. L. Cannu,
B. Dondero, Droit des sociétés, Paris, 2012, 939-997; J. Birdsetal., Boyle and Birds Company
Law, London, 1995, 21-30; M. Gillooly, The Law Relating to Corporate Groups, Sydney,
1993; J. Dine, The Governance of Corporate Groups, Cambridge, 2000; H. Bardet et al.,
Les Holding, Paris, 1991; M. Pariente, Les groupes de sociétés, Paris, 1993; G. Wirth et
al., Corporate Law in Germany, Miinchen, 2010, 207-218; M. Bacupesuh, Komianujcko
ipaso, Beorpan, 2019, 600-621; B. Kpym, IIpasuu pexcum u 06nuyy KoHyenimpayuja y
apuspegu, beorpan, 1978, 144-145; M. Cyxkujacosuh, Mynitiunayuonanto ipegysehe,
Beorpan, 1981; P. Byposuh, Mehynapogro apuspegro ygpysuearwe, beorpap 1985,
207-220; P. Byposuh, Mynitiunayuonante xomianuje, beorpan, 1977; C. Illoropos
(2003a), IIpaso upuspegnux gpywiniaea, Hosu Cap, 2003a, 248-259; T. JeBpemoBuh
ITerposuh (2014), Ipyiie apuspegrux gpywiiiasa, beorpan, 2014.

18 Ipyny gpymiTaBa peryaumiie M CpICKM: 3aKOH O IpuBpegHMUM Apymrsuma — 3OII] -
Crnyanbenu inacnux PC, 6p. 36/11, 99/11, 83/44, 5/14 u 44/18), 4r. 549-566.
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tpeha mua, Te ogHOCK Meb)y BuMa (610 110 XOpPU30HTA/IN, OUJIO IT0 BEepTHUKa-
mm) HUCy ogHocu Meby HewraHmIama rpyme. Y eKOHOMCKOM CMMCITY YWIaHM-
Ile TPyIle PYIITaBa IIPECTaB/bajy eKOHOMCKO jeJUHCTBO, T€ OBa UMIbeHNIIA
4ecTo yTude 1 Ha IIpU3HaBamwe ofjpeleHNX NpaBHIX [iejcTaBa 1 IPABHUX I10-
ClleAMIia MOCTOjama rpyIe (y MopecKonpaBHOj cdepyu U padyHOBOACTBEHO]
cepn, y cdhepu 6unanca, pafHOIpaBHOj cepu U CINYHO), UAKO 10 NIPABU-
JIy He Y MMOBMHCKOIPaBHOj cepu 1 TuMe cepyu ofBOjeHe OLTOBOPHOCTI
YIaHMIA TPyIie 3a CBOje obaBese. Vmak, yIpaBo MHCTUTYT Ipylie ApyLITaBa
IIOTOlaH je MHCTUTYIVIOHATHM OKBYP 3a IPAKCy ,lIpo0oja IMpaBHE MIHO-
cTu®, ¢ 063MpOM Ha TO Ha je MaTUYHO (KOHTPOJIHO) APYIITBO (PaKTUIKOM
KOHTPOJIOM HaJj 3aBYICHMM JPYIITBUMA Y HO3ULUjI A2 ,IPOOOjeM HUXOBOT
IpaBHOT Cy0OjeKTuBUTeTa" Ipeballyje HUXOBY MMOBUHY Y MMOBMHY MaTu4-
Hor apymTBa oumrehyjyhu noseprone tux apymrasa.

Y cdepn apbuTpaxKHOTr IpaBa, MaKO MATUYHO ApywWITBO (Hajuenrhe)
HUje YTOBOPHA CTpaHa y YTOBOPY 3aBVICHOT JIPYIITBA ¥ HEKOT YTOBOPHMKA Y
KOM je cafp>kaHa apOUTpakHa KJIay3y/a, Te 110 TeOpyjy apOUTpaXKHOT Ipa-
Ba He MOXXe OUTU y IpMHIONUITY 06aBe3aHo HU MO3UTUBHUM HU HEraTUBHUM
IejcTBOM Te Kiay3yie (Ha/IeKHOCT YTOBOpeHe apOuUTpake U MCK/byderbe
HAJJIOKHOCTY CYHQ), Pakiiuuka qureHuyua Uo3uyuje MamtiuuHoi gpyuiii-
64 y ONHOCY Ha 3aBJCHA JIPYLITBA Y YIPaB/bauKOM CMUCITY YeCTO 3HAYM U
YK/bY4€HOCT TOI OPYLITBaA Yy HeKOj nimnm CBUM (basaMa JKMBOTa TOT yroBopa
y MaTepuja/HOM CMUCTY (IIOCTYIAK 3aK/bydema, npaheme mM3Bpliema, He-
YPeSHOCT U3BpIIeha, PaCKNA) M THMe U IPOLECHOM CMICITY (Be3aHOCT ap-
OUTpaXXHUM YrOBOPOM KaO CACTaBHUM YTOBOPOM OCHOBHOI YrOBOpa MU
Kao moce6HMM yroBopom). Vcra curyanuja Mmoxe 6uty u Ha MehycoOHO]
penanyjy 3aBUCHUX IPYLITaBa WM y OOPHYTOM OfHOCY (06aBe3HOCT apOu-
TPa’kKHOT yroBOpa 3 OCHOBHOTI YTOBOpa MAaTM4YHOI IPpYIITBAa " Tpeher anna
U 32 3aBJICHA JPYILITBA KOja HUCY YTOBOPHE CTpPaHe), CBE 3aBMCHO Off KOH-
KpeTHMUX (PaKTMIKMX OKOJTHOCTY IIpOIleca 3aK/bydera M M3BpLIeHha OCHOB-
HOT YTOBOPa, IITO Ce KA0 YUrbeHUuHO Hutiaree yiephyje wokom apouitpaic-
Hol ﬂocnﬁyﬂm.w
19 IlpeneneHTHa OTyKa y OBOM CMUCIY HoHeTa je of cTpane ICC apburpaxke: Dow Chemi-
calv. Isover-SiantGoban (ICC no. 4131), 23. septembar 1982, Revue de larbitrage 1984, 137,
xomeHTap: A. Chapelle). Y oBoM cyuajy apbutpaxHo Behe cacTaB/beHO 0Off BpPXYHCKUX
ayToputera y cepu apburpaxsor mpasa (mpod. P. Sanders - mpencemaajyhu n
xoapbutpu: npod. B. Goldman u mpoc.Vassseaur) mebyommykom o HammeXHOCTH
OITy4MIIO je [ia je apOuTpaxka Ha[yIe)XHa M Y OGHOCY Ha wiaHuie rpyme Dow Chemi-
cal, koje MHade HUCY OMIe HOTIMCHMUIIE OCHOBHOI YTOBOpa a TMMe HU apOUTpakHe
K/Iay3yse y ToM yroBopy. [IpoTuB oBe OfIyKe YIOXeH je OMO 3aXTeB 3a IIOHMUIITAj KOjU
je Anenaunonn cyp ITapusa ogbuo (21. oktobap 1983) mosusajyhm ce Ha mojam rpyrme
prHITaBa " €KOHOMCKOT jeIU/IHCTBa YIaHuIa rpyne, LIITO BOAM Saje]IHI/I‘-IKOj BO/bM CBUX
YIAaHWIA TPyIle, Te TMMe 06aBe3HOCTH apOUTpaykHe KiIay3yse ¥ 3a HermoTmucHyke (Re-

vue de larbitrage, 1984. 98, xomenTap: A. Chapelle). OBa omnyka mocmyxxuia je kKao
IpellefieHT 3a HMU3 APYrux mcroBeTHUX omnyka ICC apOuTpakHOr cypma: dpouiuperve
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3. KomepuujanHa apéurpaxa 6e3 apOUTpa>kHOT YroBOpa y CIy4ajy
»Ip000ja MpaBHe MMYHOCTU"

HoBa pedepentna apbutpaxkua npakca pedepeHTHUX apOUTPa>KHUX
MHCTUTYLUja Y CTy4ajy KOMepIMjaTHUX apOUTparka poIIpyje Cy6jeKTUBHY
apOUTPaOMIHOCT 1 Ha HEMOTIIMCHYIKe apOUTPaXKHOT yroBopa (HEMmoCTojarmbe
apOuUTpaKHOT yroBopa), moyp ofpeheHUM ycmoBuMa (MCIyHEHOCT NpPETIO-

CTaBKM), aKO Ce Pajiii O IPUMEHN UHCTUTYTA ,Ipo6oja mpasHe mnaHoCTH >

MHuctutyT ,npoboja IpaBHe IMYHOCTK pelaTHMBU3Yje [Ba BaKHA
IpaBHa NPMHLUIIA: IPUHINII PeIaTUBHOT IejcTBa yropopa (u3meby yrosop-
HJMKa) ¥ MIPUHLUII OIBOjeHOCT! CyOjeKTMBMTETa CBAKOT IIPABHOT CybjeKTa.
Mmnak, npuMeHa OBOT MHCTUTYTA je M3Y3€THA M YC/IOB/bEHA j€ YUHEHUUHUM
yitiephervem 3noytioitipebe 0geojeHux UpasHux cybjekiiusuitieitia N MOCIe-
mndHO omTehemeM MHTepeca IoBepuIala MOjefVHMX APYIITaBa MellameM
IJIXOBE IMOBJHE Ca IMOBJMHOM [IPYIMX APYIITaBa U THMe olTehemeM MH-
Tepeca oBepuIana Tor Apyiursa. OBaj MHCTUTYT Pery/nile 1 CPICKU 3aKOH
O IIPUBPESHNUM JPYLUITBUMA.

PedepenTtHa apburpakHa mpakca pedepeHTHUX apOUTPKHUX MH-
CTUTYLIMja Y HU3Y CTy4ajeBa IPOIIVPIIA je [ejCTBO apOUTpPasKHOT YyroBOpa
Ha HEIOTIMCHUKeE TOT yTOBOpa IIPMMEHOM Teopuje ,Ipo6oja mpaBHe TNYHO-
cTU® ¥ ITOBE3aHOT MHCTUTYTA alter ego. KapakTepucTnyaH y OBOM CMUCTIY je
Beh ruTupanu apburpaxau cnydaj Orri.”? Takobe, y ap6UTpakKHOM CIIOpPY
(ICC ca cepumrrem y CAJl) National Developement Company (NDC) v. Triad
Holdingu A. Khashoggi, nmpoumpeHo je ejcTBO apOouTpaxkHe Kiaysyse Koja

gejcitiea apouitipajxcre Knay3yne MAIUMHOT gpywiitiea u impehel nuya Ha 3a6UcHA gpyuITiea
woi mamuunol gpywitiea: ICC, no. 4402 (1983), ICC, no. 4504 (1985), ICC, no. 6972
(1989), ICC, no. 6519 (1991), ICC, no. 7102 (1994), ICC, no. 2375 (1995), ICC, no. 8553
(1997); apowuperve gejcitiea apouilipaxcHe Ky3yne 3a6ucHoi gpyuiiiea u wipehei nuya Ha
MABU4HO gpywinieo wioi 3asucroi gpywinea: ICC, no. 5730 (1988), ICC, no. 5721 (1990),
ICG, no. 8553 (1997).

20 O mHCTHTYTY ,mpobujama mpasHe mumyHoctu: L. C. B. Gower, Principles of Modern
Company Law, London, 1992, 108-138; L. C. B. Gower, P. L. Davies (2008), Principles of
Modern Company Law, London, 2008, 193-211; J. Charlesworth, (ed. G. Morse et al.),
Charlesworth & Morse Company Law, London, 1995, 26-33; R. Hamilton, The Law of
Corporations, Minnesota, 1991, 81-102; J. H. Farrar, Company Law, London-Edinburgh,
1988, 57-69; E. R. Ivamy, Company Law, London, 1978, 8-21; Y. Guyon (2003), Droit des
affaires, Paris, 2003,141-144; R. P. Austin, I. M. Ramsay, Ford’s Principles of Corporations
Law, Chatswood, N. S. W,, 2007, 137-147; R. Pennington, Company Law, London, 1995,
39-42; M. Bacwwesuh, Komiianujcko dipaso, Beorpanm, 2019, 81-89; B. JosaHoBuh,
Ipegyseha u gpywinea ipema 3axouy o upegysehuma, Beorpan, 1990, 56; J. bap6uh,
OYP y iipasrom ipomeitiy, 3arped 1984, 337-338; B. 3aben, Onwitiu ioineg Ha ipasHe
nuunocitiu u OYP kao iipasHa nuya, ckpunra, Hosu Cap, 1976, 58-60.

21  3OILH, un. 18.
22 ICC, no. 5730/88.
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je mocrojana usmeby yrosopuuka NDC u Triad Holding-a n Ha Tpehe nmuie
- A. Khashoggi, xoje Huje 6110 MOTINCHNUK OCHOBHOT YrOBOpa U TMMe HU
apOuTpaxkHe K/Iaysyse y TOM yroBopy amu je 6uno 100% BIacHMK Ty>KeHM-
ka - Triad Holding. Kaxo je oBaj apourpaxuu nocrynak sohen y CAJl, rue
caMa apOuTpaka He MOXKe JIa OJTydyje y TOM CITy4ajy O CBOjOj HalTe>KHO-
CTH IpeMa HeNOTHVCHUKY apOMTpa’kHOTr yroBopa, Beh To MoXke camo Hajl-
7eXXHU cyn, To je Tykmnan, NDC 3axTeBao of cyfia HafijIe)KHOT AUCTPUKTA
(Southern District Court of New York) ma o ToMe ofry4n, IITO je OBaj 1 y4u-
HMO IOHOCehM OfTyKy O JejcTBY Te apOuMTpaskHe Kjlaysyle M Ha JpyroTy-
xeHor- A. Khashoggi, nHadye HemoTnucHmka, IpUMEHOM Teopuje ,IIpoboja
npaBHe MMYHOCTU U Teopuje alter ego (A. Khashoggi je xao Bracauk 100%
npsoryxennka — Triad Holding, y ocHosu meros alter ego).?’ Tlo sxan6u npy-
roryeHor — Anemanuonu cys the Second District moTBpamo je oBy opnyky,
HAKOH 4Yera je apOuTpaXHu TpubyHas JOHeO OJIyKy O COMUAPHOj OATOBOP-
HocTu o6a Tyxennka — Triad Holding n A. Khashoggi (busmuko nure).

[Inrame M3BpIIea apOUTpaKHe ONTyKe Koja yK/bydyje Tpehe mue
HEIIOTIIVICHMKA apOMTPa’KHOT YrOBOpa y KOHTEKCTY OCHOBHOT IIpaBMIA fIa
ce apOUTpaXKHa OJTyKa MOYKe M3BPIINTYU CAMO IIPOTHUB MOTINMCHMKA TOT YTO-
Bopa oTBapa oppehene momarHe mpobneme. Mnak, Ibyjopuika koHBeHImja
(wran VII) orBapa u MoryhHOCT n3Bpiema apOuTpaxkHe ofryke IIpOTUB He-
HOTIMCHUKA apOUTPaXKHOT YTOBOPA aKO IIPAaBO 3eM/be M3BPILIEHHa TO JOIYIII-
ta. [Ipakca cynosa CA]l ynpaso To omoryhyje npumeHOM Teopuje ,Ipoboja
IIpaBHE IMYHOCTHU  He CaMO 3a CIIpoBOheme apOUTPasKHOT IIOCTYIIKA IPOTUB
HEIOTINCHIUKA Beh U 3a M3BplIeme TaKo JOHeTe OfITyKe.

23 Opnyxka Southern District Court of New York, no. 89 Civ 7457/MP, Yearbook Commercial
arbitration, no. XVIII, 506 n XIX, 494. VHaue, aMepynyKa CyAcKa Ipakca Teopujy alter
ego TpuMemyje KaJ yTBpay He camo 100% BracHMIITBO, Beh U Kaf ce y TOM cnydajy
KPMCTU MCTY MEMOPAHAYM M 3alITUTHM 3HAK, KaJj ICTa JINLA PYKOBOJE IPYLITBYMA, Kaf
MAaTMYHO [IPYIITBO ¥Ma PefoBaH Ha/I30p HAJ| 3aBUCHUM [PYIITBOM, WO Ce Y C6AKOM
KOHKPeTiHOM crLyHajy yiiephyje kao uurenuuHo fuiiaroe.

24 Tako je amepuuKy cyf ofo6puo u3Bpllemhe MehyHapoaHe apOUTpaXKHe OfIYKe Y OZHOCY
Ha MaTMYHO [JPYLITBO MAKO je apOUTpakHa OfIyKa Ouaa MOHETa HPOTUB HErOBOT
3aBucHor apyursa: Carte Blanche Pte Ltd. (CBS -Singapur) v. Diners Club Internation-
al, Inc.2F, 3d, 24 (2d, Cir. 1993), Arbitration ¢ the Law, 1993-1994, AAA General Coun-
sel s Report. TIpenmer criopa 610 je yroBop o GpaHIIM3y ca apOUTPaKHOM K/Iay3y/IoM,
koju je 3akpydeH nameby Carte Blanche Pte Ltd. (CBS), xao tyxxuona u Carte Blanche
International Ltd. (CBI), xao Ty>enuka. Y nppoj omnyunu District Court je 3ay3eo cras
ma Diners Club xao MaTu4HO ApyIITBO HUje 0O6aBe3aH Ha OCHOBY apOUTpaXkKHe OITyKe
(HETIOTIMCHYK), a/I1 je ATIe/IaIIIOHM CY IT0 Xa/16u 3ayseo cTaB Aa je Diners Club maTuuno
mpymwTBo u fa je CBI meroBo 3aBUCHO ApywITBa (IOTIMCHUK apOUTpakHe KiIaysyre),
a Kako je MOCTYNaK M3BplIeka apOuTpaXKkHe OIyKe MpoTUB 3aBUcHOr apymrsa (CBI)
610 GesycrenraH 300r HefoCTaTKa MMOBMHE, TY>KI/IAL] je 3aXTeBao M3BpIIEIbe IIPOTUB
maruvHor fpyursa (Diners Club), mro je u ncxopoBao. Anenranmuosmn Cyj je KOHCTaTOBAO
a je HVDKM CyJ TOTpelINo IITO Huje JJO3BOMNO ,Ipobujame KOPIOPATUBHOT Beya‘“u
II0 TOM OCHOBY M3BpIIee NMPOTUB MAaTHMYHOT [APYLITBA, MaKO 3aBMCHO APYIITBO HIje
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4. VluBecTunmona apéurpaxka —apoéurpaxa ca win 6es
apOuTpaKHOT yroBopa

OcHOB 3a MHBECTUIMOHE apOMTpa)ke He INpeJCcTaB/ba JUPEKTHM ap-
OUTpa’KHU YrOBOpP YTOBOPHUX CTpaHa, Beh y HeKy pyKy MHAVPEKTHU ap-
OUTpaXXHU YrOBOP KOjU 3aK/byuyjy ABe ap>xase (BIT - Bilateral Investment
Treaty) wmu Buute gpxasa (MIT - Multilateral Investment Treaty), uuju je
IpefMeT 3aIITUTA CTPAHUX MHBECTUIMjA Y 3eM/bM oMahuHy MHBecTHImje,
ca TaKBOM KJIay3y/IOM O HAJIKHOCTV HeKe MHBeCTMIMOHe apburpaxe. Ha
OBOj OCHOBU M IIOpEJ] TOTra IITO He IOCTOjU JVPEKTHa apOuTpaKHa Kiay-
3ynma uameby mHOCTpaHOr ynarada u ApkaBe fjoMahyHa MHBeCTUIIMje, OBAK-
Ba MHAVPEKTHA apOMTpa)kHa K/Iay3y/la OCHOB je 3a HaJJIeKHOCT yTOBOpEHe
apOuTpaxce. AHa/JIOTHO KOMepPLja/IHMM apOuTpaskaMa, KOJl MHBECTULMOHMX
apbuTpaxke ce IOCTaB/ba MNTame A /M Ce OBa K/Iay3yla O HAJIeKHOCTU
apbuTpaxke MOXke OJHOCUTHU He CaMO Ha VIHOCTPAHOT IMPEeKTHOT yJaraya ca
Tako 3alITheHNMM ,MHBECTUIVIOHMM y/arameM', Beh U Ha T3B. MHJUpPEK-
THOT yyarada — Gpu3nM4Ko MM MpaBHO JIUIle Koje Moceslyje akiuje Wan ypene
AVMPEKTHOT yjarada (CBOjeBPCHO IPOIINperbe fiejcTBa 1mojMa 3amthenn am-
PEKTHM ,,MHBECTUTODP ¥ Ha MHAMPEKTHOT MHBECTUTOPA BTACHUKA VIV CyB-
JIACHVKA IMPEKTHOT MHBECTUTOPA).

Jla nmu je, makme, moryhe ma apymTBo A Oyze Ty)XWaal, U3 VMHBECTH-
IIVIOHOT YyTOBOpa KOjy ¥IMa IPyIITBO b 10 OCHOBY mpeTprjbeHe IITeTe Ipo-
y3pOKOBaHe Off CTpaHe Ap>kaBe foMahmHa u meHMx opranmsanuja? IIpaxca
MehyHapo#HNX MHBECTMIMOHMX TpuOyHa/ma y HU3Y CiaydajeBa Tymadehnm y
BPJIO MIMPOKOM CMUCITY TI0jaM ,,IHBECTHUIIMja" U ,MHBECTUTOP  [laBaJIa je mo-
3UTHBAH OITOBOP Ha OBO IUTambe, OMJIO 1A Ce pajiujio O MHAMPEKTHOM y/Iara-
9y KOje MMa HAI[VIOHA/IHY IIPUIIaJJHOCT JYPEKTHOT y/IaraJa, 6110 fia je MMao
HAIMOHATHY TIPUTIAIHOCT IpykaBe momahumia 1w Heke Tpehe semme.” Yax,
npakca Bogeher mehyHapopHor cTanHor nHBecTHLMOHOT TpybyHana (ICSID
UeHifiap, BammHITOH) 03BO/BABA A Ce KAo TYXXW/IALl [10jaBM M nIje (Briac-
HIK aKI[1ja VM y7iena) Koje Huje HeTIOCPENHY BTACHUK JIPYLITBA VPEKTHOT
ynarada, 6e3 063upa KOMMKO ApYIITaBa M KoOje HAallMOHA/JHE IPUIIaJHOCTH
croje usmehy ToOr Ty)XMoIa ¥ AMPEKTHOT yiarada (IIPaKTMYHO Ce OBVM IIO-
BOIOM MCTMX Mepa Ap>kKaBe foMahMHa M MCTOT YMEEHUYHOT CTamba MOXKe

MMAjo 3aIloC/ieHe, HUje VIMAlIo CBOjy MMOBMHY, HUTU IOCEOHY yIpaBy, Kao HU CBOj
MeMOpaHAyM U IOCIOBHe Kibure, Beh je cBe TO mpumagano MaTMYHOM [PYLITBY, Kao
U IPUXOAM KOje je OCTBapMBaJO 3aBUCHO [IPYILITBO, 3aK/by4yjyhu fja y TakBOM CrIydajy
npaBo New York-a ,,3axTeBa u3BplIeme apOUTpaXKHe OfIyKe AMPEeKTHO IpoTus Diners
Club-a, ka0 MaTMYHOT ApYyIITBO, Te [ia je IP06Oj KOPIIOPATUBHOT BejIa Y OBOM CIIY4ajy
He caMo HeomnxopiaH Beh 1 notpe6an®.

25 Simens A. G. v. Argentina, ICSID, no. ARB/02/8, 2004; Enron Corporations and Pon-
derosa Assets, L. P. v. Argentina, ICSID, no. ARB/01/3, 2004; Waste Management Inc. V.
Mexico (,,No. 2%), ICSID, no. ARB (AF), 2004.
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HOjaBI/[TI/I BUIIIE Ty>K6]/I pPa3mMuINTUX TY>XWIalla OpyliTaBa U3 rpyIre Apymi-
TaBa, IITO MOXX€ BOAUTU HENIPUXBAT/bIBOM YMHOXXaBaby M3HOCA U.ITeTe).

5. Cpucko npaBocyhe u ap6urpaka 6e3 apouTpa>kHOT yroBopa

Y cprckoM npaBy goMahe ap6uTpaskHe ofjIyKe MOTy OUTH II0 TyXOe-
HOM 3aXTeBYy IOJIBPTHYTE CYZACKOj KOHTPOJY y KOHTEKCTY HUXOBE HUIITA-
BOCTH, 110 OCHOBY JIMMMUTATVBHO HaOpOjaHNX 3aKOHCKVX pasyiora popmMaiHe
u mporenypae (He U MaTepujaiHe) mpupone,”’ IOK ce MHOCTPaHe OfTyKe
HOABPraBajy MOCTYIKY IpU3Hamba 1 usBpurewma. Ha cpehy, y nomahoj npax-
CM OBAaKBU 3aXTE€BU CY JIOCTA PeTKY, a jour pebe je M3puiiaH MOHMIITAj IO
MOKPEHYTUM INOCTYILuMAa. Jmak, Haury naxmsy (Kao M MaKiby IpaBHUYKe
jaBHOCTM Cpb6mje), IITO je ¥ AMPEKTHU MOTUB 3a INCame OBOT pajia, IMpu-
BYKAO je BUIIETOAVIIbY TaKaB IOCTYIAK IPOTUB jefjHe apOuTpaskHe OfiTyKe
CnopHoTtproBuHcke apourpaxe (CTA) npu IIpuBpennoj xomopu Cpbuje
(cama CranHe apburpake) IIpef CPICKMM IIPaBOCYIHUM MHCTUTYIVjaMa,
Kao ¥ HapaBHO caMa KOHAYHa O/IyKa O TAaKBOM IIOHMUILTA;y.

Peu je o apburpaxnoj ogmyun CTA, 6p. T 12/2010 ox 15. HoBeMOpa
2011. roguHe (menMMUYHA OfIyKa O HauexxHoctu) n KoHauHOj ommynm
CTA, 6p. T-12/2010 ox 19. centem6bpa 2012. ropuHe, o TyXOu AreHnuje
3a mpuBarmsanujy Peny6muke Cp6uje MpOTMB MHOCTpaHe KoMmaHuje X,
360r HemsBplIewa YyroBopa O IpMBATM3aLMju CPIICKe KoMmaHuje Y. Apou-
wipaxcHo eehe je goHeno PO genuMuuHy 0gnyky Kojom je yiiepgusno ceojy
HagnexHocHi” 'y OFHOCY Ha IPYTOTY>KeHMKA 110 IPOIIVPEHOM TY>KOeHOM
3axTeBy (KOju HUje IIOCTOja0 y BpeMe 3aK/byderma IpPefMETHOT YyTOBOpPa O
HpUBATU3aLMjY U HUje MOTao OMTH HMOTIMCHUK TOT YTOBOpa ca apOUTpax-
HOM KJIay3yJIOM O HAJUIeKHOCTU OBe apOMTpake, Kao LITO je TO CIy4aj ca
IPBOTY>KEHMKOM Kao MOTIVMCHUKOM OBOT YTOBOPa, a KOTa je CTaTyCHOM IIPO-
MEHOM 13/jBajamba OCHOBAO YIPaBO NIPBOTYXXEHMK, Ipebanyjyhu Ha mera cBy
VMMOBMHY U 3aIlOC/IeHe M TUME M3a3/BarbeM COIICTBEHOT CTeYajHOT pasjiora,
HaKOH 4Yera je I OTBOPEH CTedaj HaJl BbJM y TOKY apOUTPaKHOT IOCTYIIKA),

26 Bume: M. Cranusykosuh, 148; M. IlykaBsau, ,JlejcTBO apOUTpaKHOT CIIOpy3yMa Ha
Tpeha nmua - TproBuHCKa M MHBecTMIMOHA apbutpaxa‘, IIpaso u upuspega, Op.
4-6/2018, 317-323.

27  3akoH o apburpaxu, 4. 58.

28 Cprcku 3akoH 0 ap6utpaxu (wi. 28) nmpuxsara JOMUHAHTHY Te€OPUjy KOHTUHEHTATHOT
ImpaBa competence-competence mpeMa K0joj caM apOUTPaKHU CYA MOXe ONTydMBaTH
0 CB0jOj HammeXHOCTH (IITO MOXKe OUTHM IpeNMeT CyHCKe KOHTPOTE Y KOHTEKCTY
3axTeBa 3a MOHMIITYj), 32 PA3MKY Ofi AHITIOCAKCOHCKe IpakKce IZie je TO OfTy4uBaibe
y HaJIOKHOCTM cygma. Bume: M. BacmmbeBuu, Anexcanpp Ympnd, ,ApOuUTpakHOe
COIJIOLIEHNEe ¥ HOKTPMHA ,KOMIIETEHIMV-KOMIIETEHI[MI: COBPEMEHHbIE TEH/EHINN,
MexX/ryHapOJHbI KOMMepPYeCKuit apOuTpaxk: BbI3OBBI coBpeMeHoCTH “ — Coopruk, Kues
2017, 57-73.
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a 3aTVM VM KOHAYHY apOUTPaKHY OJ/IYKY [eMMMUIHNAM yCBajambeM Ty>K6eHor
3axTeBa Ty>xnola (oxo 17 munnona EBpa mayc kamata). ApbutpakHo Behe
je 6MIO TPOYIAaHO M TO JIBa MHOCTPaHa WiaHa (IPefCefHUK apOUTPaKHOT
Beha apupmucanu npocecop Mehynapopnor npusatHor 1 ApOuTpaXKHOT
npasa ap>kaBHor [IpaBHor dakynrera y 3arpe6y) u jenan wiaH (Bopehn mo-
3HaBasIal, ApOUTpaXKHOT Ipasa u npaxce u3 CroseHnuje), Kok je Tpehn wran
6uo npodecop Ipabanckor m O6nuranyonor npasa IIpaBHor daxynrera
Yuusepsurera y beorpany.

O6e apbuTpaskHe OfTyKe, U [leNMMUYHA M KOHayHa, Ouie cy mpen-
MeT 3aXTeBa 3a IOHUINTAj 110 /iBa OCHOBA: IPOIIMpEE TYKOEHOT 3axTeBa
Ha HENOTIIMCHMKA apOuTpaKHe Kaysyse — APYTroTy)XeHuka (OCHOBAaHOT Off
IPBOTY>KEHNKA Y TOKY apOMTPaKHOT ITOCTYIIKA) M CacTaB IPOIIMPEHOT Ie-
TOWIAHOT apOuTpakHOr Beha Koje je OIyuMBanIo y CKIafy ca 3aKOHOM M
npaBumrMa CTA o HajyieXXHOCTH apOuUTpaske y OFHOCY Ha JPYTOTY>KeHM-
Ka (TpowraHo apburpakHo Behe m mpencemuuk u nornpencenuuna CTA,
KOja je y TO BpeMe MMaJia KOHCYATaHTCKM YTOBOP Ca TY>KMOLEM I HUje TUME
VICTIyIhaBajla yClOB He3aBMCHOCTM ¥ HempucTpacHocTH). Ilpommpeno me-
TOWIAaHO apOUTpakHO Behe JIOHENO je OMIYKYy O HAIIeKHOCTM apOuTpaxke
Uy OJHOCY Ha JAPYTOTY>XeHUKa jemHornacHo. Cy[cKM IOCTyNaK MOHMINTAja
npeaMeTHe JelMMMIYHe apOuTpakHe OfTyKe je OKOHYaH, /IOK je IOCTYIaK
OIUTyKe O 3aXTEBY 3a IOHUIITAj KOHAYHE OJTYKe jOUI Y TOKY, a/li TaKBa Off-
JTyKa MO>Ke 6T caMo Kao M Of/TyKa y Be3V IeTMMIIHe apOUTpakHe OfTyKe
KOja pelllaBa IMTambe HAIIeKHOCTU apOUTpaxke Y OFHOCY Ha [[PYTOTY>KeHM-
Ka — HEIOTIIMCHNKA apOUTpakHe KIaysyJIe.

Cyncku McXopM IO 3aXTeBY 3a IIOHMINTAj JeTMMUYIHE IIpegMeTHE Of-
nyke 6umu cy cinegehu: Ilpuspenun cyn Beorpan (IT 80/2012, 10. 9. 2012)
ycBaja Ty>KOeHM 3axTeB 3a IIOHMINTAj AEMVMUYHE apOUTpaKHe OMIyKe,
3ay3uMajyhu cTaB 0 HEHalTIOKHOCTU apOuUTpake y OZHOCY Ha JPYTOTyXKe-
HIMKa HEIOTIMCHUKA apOuTpakHe Kiaysye (HEloCTOjalbe apOUTpaskHOT
CIIopasyMa), Kao U CTaB O HEIPOIMCHOM CacTaBy HMpPOLIMPEHOT apOuTpax-
Hor Beha Koje je OITyuMBamO O HAMIEKHOCTM apbuTpaxe;” IIpuBpemunu
amenanyony cyg mo >xanom (IDx 10228/12, 12. 2. 2014) ykupa npefMeTHY
npecyny IIpuspennor cyga beorpaj un Bpaha Ha NHOHOBHM IOCTyMaK; y IO-
HOBHOM NOCTYNKY IIpuBpenuu cypn beorpap ocraje Kop cBoje paHuje OfIy-
Ke O IOHMINTAjy OBe flemMMuyHe apoutpakHe ommyke (IT 1734/2015, 1. 10.
2015); HaKOH OBOT 10 >Kanbm ITpuBpenHN anenanyonn Cyj JOHOCK NPeCyny
KOjoM IIpenHavaBa npecyny lIpuspennor cyma beorpayn o nounmrajy ose fe-
TMMUYHe apOUTpakHe OfjIyKe M ofbuja 3axteB 3a moHmmraj (Ihk 4503/16,
20. 9. 2017); xoHaYyHO, BpXOBHM KacallMOHU CyJ IO PEBU3VOHOM 3aXTEBY

29  Oso cy, nHave, pas3no3y 3a MOHMUIITAj ApOUTPaKHE OJUTYKe ITpeMa CJIOBY CPIICKOT 3aKOHa
0 ap6urpaxky w1 58 ct. 1 Tau. 1 u 4.

18



10-12/20109. Mupxko Bacwsesnh (ctp. 7-22)

npenHadyje npecyny [IpuBpeHOr anenanuoHor cyia o ofbujamy 3axTeBa 3a
noHumraj u norsphyje npecyny Ilpuspennor cyga Beorpap (IT 1734/2015)
0 TIOHMINTAjy OBe JeMMMUYHE apOUTpaXKHe OIIYKe 13 MCTOBETHMX pasjiora
(ITpes 37/2018, 25. 10. 2018).

IlIta pehn 0 0BOM CyACKOM MapaTOHY ¥ ITOCEOHO PEBM3MOHO] OJIY-
1y BpxoBHor kacaumoHor cyma? 3apo6/beHUK rome ¢gpopme U OrobeHe 3a-
KOHCKe HOpPMe O HeIlOCTOjarby apOUTPasKHOT CIIOpadyMa ca APYTOTY>KeHUM
KOj/ He IIOCTOjM Y BpeMe 3aK/bydela yroBopa O NpUBAaTHM3aLUju ca apom-
TPa>KHOM KJ/Iay3y/IOM J KOTa YIPaBo MOTIMCHYUK OBOT YTOBOPA Ca OBOM KJla-
Y3y/IOM OCHMBA Y TOKY apOMTpPa’KHOT HOCTYIIKa, Ipebanyjyhu Ha mera cBy
CBOjy VIMOBMHY I 3aIloC/eHe (y HecllopHoj Hamepu owitieherva tiosepunaua,
yK/by4yjyhu u Ty>xmoua y oBoM apOUTPa>kHOM IOCTYIIKY), a OCTaB/bajyhu
y CB0jOj ,JIMOBMHM caMO IIpaBa ¥ obaBe3e U3 IPMBATU3ALUOHOI YrOBOpa
n mpatehnx xpeanra, He xajyhu 3a yroBopHe (yroBop o mpuBaTM3anuju) u
3aKOHCKe 3a0paHe Memama CBOT cTaryca 6e3 o6e3behera nHTepeca mosepu-
nana (KOHKpeTHO AreHuyje 3a npusarusanujy Peny6muke Cpouje).

PeneBaHTHa apOuTpa’kHa IIpaKca, Kako je TO Y OBOM pajy U3/I0XKeHO,
cyko6 ¢opme (Hermocrojame apOUTpPaXKHOT yroBopa ca ofpeheHnM yroBop-
HMLMMa) U CylWITHHe (3abpaHa 3noynoTpebe mpasa omrrehemeM MHTepeca
HOBepIIalia Off CTPaHe AY>KHUKA) YBEeK pelllaBa y KOPUCT MHTepeca II0Bepu-
Jala ¥ 3a TO ce CIY>KM Pa3HUM IPAaBHVMM TMMHACTUKaMa, KOje IPefCTaB/bajy
KOpaK Jjaj/be Off 3aKOHa ai He 6e3 3aKOHa, jep o Hanaxe UPpUHUUil ipasud-
HOCTIY, UPUHUUL 3a6pate 310ytoiipede pasa u UpUHUUE 3awuiiiuilie osepu-
naya: GrekcnbumHocT GpopMe apOUTPaXKHOT YroBOpa, Teopuja Irpyme ApyLi-
TaBa, Teopuja ,lpoboja IpaBHe NMYHOCTU, 3abpaHa 370yHoTpebe mpasa
Iy>XKHMKa omTehemeM MHTepeca IoBepuIala 1 CINYHO.

Y KOHKpeTHOM CIIy4ajy, apouTpaxkHo Behe ce ormacunio HajIeXHUM 1
Y OHOCY Ha APYIITBO KOje je y apOUTPa>KHOM MOCTYIKY OCHOBAO IPBOTY-
YKEHM YIpaBoO y Wby ocyjehema Kayse IpMBaTU3aLMOHOT YTOBOPA M THMe
HeMOTyhHOCTH McCITybera YTOBOPHIUX 06aBe3a, Te je IOLIIO Off Hpumaiia co-
nugapHe 0gio6oOpHOCIHIYU HOBOHACIAIOT gPYUIi6a — HPYTOTYXEHUKA U3 MIMO-
BUHE NIPBOTY>KEHMKA Ca HPBOTY>KEHNMKOM (HaJ KOjUM je MHade MOKPEHYT
CTeyajHM IIOCTYIAK ¥ KOji je O JOHOIIeHha KOHayHe apOUTpaKHe OfiTyKe
nipectao fia moctoju),”° Te o0 mocnenuuHOj HeMoryhHOCTH f1a ce Ha OBaj HaunH
n30erHy yroBopHe o6aBe3e 13 yroBopa O IpUBAaTU3ALMji ¥ TUME U OCYjeTn
ap6uTpakHa KJIay3y/la U3 TOT yroBopa (IpecTaHaK MOTIMCHUKA M3a3BaHOT
IETOBIUM jefHOCTPAHUM aKTUMa). ApOuitipascHo eehe je, ¢ ipasom, cmaitipano
la'y 0BaKBOj cutyauuju (duifiare je uurbeHu4Ho — mpebalyiBarme CBe UMOBMU-
He Ha HOBOOCHOBAHO JIPYILITBO, & He POPMAIHOUPAEHO — HETIOCTOjarbe apou-

30 The Sixth Councel Directive — Division of Public Limited Companies (82/991/EEC), 4.
12; 30OI1, wr. 505 u 506.
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TPaXHOT YTOBOpa C HeNoCTojehuM cy6jeKToM y BpeMe HberoBOr 3aK/byuera)
HeMa HoTpebe fa ce mpuberaBa ApyruM MpaBHUM KOHCTPYKIMjaMa, I1a HU
yTBphemy 3moynorpebe mpasa omrehemeM nHTepeca OBepuoLa 13 IpUBa-
THM3ALJIOHOT YTOBOPA.

Y morneny apyror HaBOJHOT OCHOBA MOHMIITAja IIPeIMETHE JIeMMIY-
He apOuTpa>kHe Of/TyKe, HEMPOIIMCHOT CacTaBa MPOUIMPEHOT apOUTPasKHOT
Beha (yuemhe jenHor wriana Koju je ¥Mao KOHCYITAHTCKY YTOBOP ca TY>KM-
oLieM 13 apOUTPasKHOT CIIOpa), YMHU Ce fIa Ce MO)Ke IIPYMEHUTH UCTO IpaB-
HO pe3oHOBame. Ca CTAaHOBUIITA ,,TO/Ie ¥ OrO/beHe PopMe” ITOCTOju MoBpena
apOUTPaKHOT MOCTYIIKA KOja MOXKe Jja BOAY IOHMINTAjy apOUTpakHe OfTy-
Ke. Vmak, ca CTaHOBMINTA CYIITUHE, 0/IYKA 0 HAGNeHHOCHU apouitipase y
0gHOCY HA HeUOMWNUCHUKA apOUlipaicHol yiosopa goHeilla je jegHoInacHo y
uemiounanom eehy, Te jeflaH I7Iac ,CIIOPHOI' WiIaHa OBOT Beha H1je HU Y KOM
cMuCTy, oce6bHO He omnydyjyhem, yruijao Ha opnyky. Tpeba mu Ha oBOM
MecTy mocebHO uctahm fma ,uHciliuitiyii wwonepanyuje” y MpaBy IIOCTOjU
yrpaben y 6pojHe MHCTUTYTe, yIIpaBo 3aTo fja 6u oHeMoryhuo edekat ,dura
lex sed lex®, xoju je MOHeKaj M3y3eTHO HEIpPaBMYaH: HEOLTOBOPHOCT IIPO-
JlaBIla 3a He3HaTHE MaTepWjajTHe HEJIOCTATKe CTBAPV; . HEOTOBOPHOCT Ipe-
BO3HMKA y CBAaKOM C/Iy4ajy 3a IPOINMCAaHM IPOLEHAT TPAHCIIOPTHOT Kasa;
ydemrhe ocurypaHmka y cHoluewny ofpeheHux Mamux MsHOCa IITETE U IIO-
pell TIOKPMBEHOCTH ocurypameM (dpanmmsa);>? HermocTojame OCHOBa 3a
no6Oujare/HUIITABOCT OfTyKa CKYIMIUTVHE NMPUBPELHOT APYIITBA Y CIy4ajy
HeJOCTaTaKa y IIOCTYIIKYy IbEHOI CasVBama, Ofp)KaBama 1 ONLIydMBama,
aKo je ped O HeLOCTaIMa ,Mamer 3Hauyaja“(,lloBpefia y Mamoj Mepu',
»HeomIydyjyhn rmacoBu y cmucny moctusama KBOPyMa WM MOTpebHe
BehnHe 3a oHOmIEme ofmyke)> 1 cnuano. Of BpXOBHOT KacalloHOT Cy/ia
Ce y KOHKPETHOM C/Iy4ajy MOITIO OYeKMBATI [ia Y OBAKBOM M OBOM CIIy4ajy
npu3oBe y noMoh aHa/jorHe IpaBHe MHCTUTYTE, MCTOBETHOI HOMallaja U
IejcTBa, fa je caMo Majio Bullle 610 IPAaBHUYKM KPeaTMBHUjM, IOTUIHM)H,
MO>X/Ia ¥ OATOBOPHMjY IIpeMa IIPaBY U BIACTUTO] AP>KaBIL.

6. Quo vadis ap6urpaxko y Cpouju?

Kakse cy nmopyke 1 mmocieauiie 0BakBOr IIOHMINTAja jefjHe apOUTparKHe
ofiTyKe foMahe MHCTUTYIMOHA/MHe apOUTpaXKe ca TPAAMIUjoM Off 72 TORMU-
He (ocHOBaHa 1947.)? AKo ce NOKYIIIajy 3aHEMapUTU €KOHOMCKe IOC/Iefyile
(oxo 20 Munuona eBpa Mame y Oynery Cpbuje), ITO IpaBHULIIMA U MOXe
OUTK TO3BO/BEHO, MAKO Ca TOPKMM YKYCOM y YCTMMa, OHJja C€ CBaKaKo He
CMe U He MOXX€ 3aHEMapUTU IOPyKa KOjy HOCM BPEMEHCKA JUMEH3Mja OBOT

31 300, un. 478 cT. 3.
32 M. Bacwmesuh, Tpiosurcko iipaso, beorpap 2018, 189 u 298-299.
33 30II[, un. 381.
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CY[ICKOT MapaTOHa (om moHoIIeWa JeMUMIYHE apOUTPaKHE oxnyke 2011. ro-
AVHe U KOHa4yHe apOuTpakHe omnyke 2012. rofgyHe, IPeKO BUIIECTENEHOT
— TPOCTENEHOr MOCTYIIKa IIOHUINTaja KO TPU CYACKe MHCTaHIle, IPOTeK-
710 je ocaM, OFHOCHO cefiaM ropyHa). OBMM ce IPaKTMYHO Herumpa JOorMYHa
YMIbEHNIA [ je apOUTPaKHO pellaBame CIIOpOBa 300T jeSHOCTENEHOCTH
nanexo epukacHuje u Opxe y OGHOCY Ha Cyfcke (ekoHOMuja BpeMeHa). OBa
OJUTyKa O HOHMINTAjy je >KuBM cBefoK Aa To y Cpbuju (a Hac Hamra semsba
MHTepecyje) Huje CIydaj — TY)KWIal], Makap To 6mma n cama Perry6mmka (nmm
IbeHa OpraHy3alyja) Kao Ap>KaBa, Hema u3epuiusy apouitpancHy ognyxky (06-
ycTaBa M3BpIIea 300r IMOCTYIIKA IIOHNUIITaja Ipel HAIeKHUM CyIOBUMA)
Hu flocie ocam T0guHa 0g rweHol goHoulerba, a Ko 3Ha Kaj he je mMaru y mo-
HOBHOM apOUTPa)KHOM IOCTYIKY HAKOH OBOT IIOHMINTAja (KOju MOXe yce-
AUTU TeK Kajj ce 3aBplIy, 3a jOLI KOjy TOAuHYy (sic!), 1 3amodeTy mocTymak
HOHMINTaja KOHaYHe apOUTpaXKkHe OfTyKe), I/ie Ia YeKa joll MHOTO HeusBec-
HOCTM y (oMarHOM CMUCITY, ¢ 003MpPOM Ha TO Ja HOCTOje OpojHe IpaBHe
IpasHIHE TOKa IOCTHOHMIITAjHOT apOUTPaKHOT MOCTYIIKA U OJTYKe.

Vima HemTo Kpajibe TPYIO y ,JapKaBu [laHcKoj“ (4mTaj mpaBocyp-
HoM cuctemy Cpbuje!), kaj je omlyunBame O IOHUIITAjy apOUTpa)KHe Ofi-
JIyKe TPOCTEIIeHO ¥ Y Ha/JIeXHOCTY TPU CYACKe MHCTaHIle, IOCeOHO aKo je,
a jecTe, TO O[Ty4MBambe y HEMIOBO/BHO IMPOQECHOHATHIM pyKaMma, IToce6HO
HeCIIelVja/IM30BaHNM pyKaMa, Koje MOry cebM [ia J03BojIe fla 3aK/lamajyhn
ce 13a rojie 3aKoHCKe (pacajie 1 He M03Hajyhy TOKOBe apOUTPa’KHOT )KMBOTA
(kako apbuTpakHe IpaKce, TAaKO U apOUTpaKHe Teopyje M TyMadera ap-
OUTPaKHUX IPOMNCA Y KOHTEKCTY HOBUX >KUBOTHUX PEaTHOCTY M IOTpe-
6a ¥ TMMe IPOJYKOBAaHMX HOBUX IPAaBHMUX MHCTUTYTA), KAO M YMHU Ce U He
nosHajyhu ¢unosodujy mucuje npasa, Te ce ycyzie Aa IOHNIITE apOUTPaKHY
OJUTyKY JOHETY Off BPXYHCKMX MehyHapopmHMx apOuTapa ca HeCIOpHUM ay-
ToputeToM y MelyHapogHOM ap6UTpaXkKHOM CBeTY, Off Kojux BehnHa wraHo-
Ba apburpaxsor Beha (yxpyuyjyhu n npencegHmuka) He camMo fja Cy CTpaH-
1y, Beh cy 1 13 gpaBa Koje jolI yBeK HUCY Oalll IpMjaTe/bCKU HaK/IOmbeHe
Cp6uju, Koja je y KOHKPETHOM CIIy4ajy TY>KWU/Iall, a Yuju TY)XOeHU 3aXTeB
JIOTIKOM CBOT NPpOQeCHOHATHOT ayTOpUTeTa YCBajajy. Amm, no passaran!
Ty je momahm BpxoBHu (y3 To 1 ,KacanymoHu) cysn! Ako je mpaBo TONMKO
HeMONHO /ja 3aIITUTK MOBEPMOLA U aKO IIPaBO HeMa MeXaHM3Ma Jja CIIpedn
IpeBIacT aHTUIIPaBa I 37I0yNOTpebe IpaBa, OH/ja OHO HeMa HUKAKBY CBPXY,
a Ba/b/ja je HOTOPHO Jia je C IPaBOM TeIIKO aimy 6u 6e3 mpapa 6MI0 HanmeKo
TeXe. Y OKOTHOCTMMA, IaK, OBAaKBUX CYACKMX OITYKa ,,HUYVM M3a3BaHMX |
unysuja je BepoBaru aa he mocnmoBun cBet, fomahu a moce6HO MHOCTpaHMU,
yroBapaTy HaJJIe)XHOCT floMahe apOuTpake, Koja OYNUIIETHO, 3a Pas/IUKy Of
Mefujanyje, Huje /bybMMal, y OBOM JJOMEHY HEeaKTMBHOT foMaher 3akoHO-
[aBIIa, Kao HYU goMaher cyAcTBa y MHa4Ye IPELIMPOKOM JOMEHY Hafi30pa Hajl
apOUTPaXHUM IOCTYIIKOM U apOUTPaKHUM OfITyKaMa.
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ARBITRATION WITHOUT ARBITRATION
AGREEMENT
(direct or indirect)

Summary

Arbitration agreement, either independent (compromise) or as a part of
basic contract (compromisory clause), represents unavoidable legal concept in
the framework of arbitration disputes resolution with independent legal nature
and position in relation to the underlying contract.

Arbitration agreementhas effect only between contracting parties due to
the principle of inter partes contract’s effect. Nevertheless, in the occurring con-
ditions, even the constitutiveness of the writing form of this contract (prevail-
ing solution in national and international sources of arbitration law) does not
impede the extension of its effects on non contracting parties if certain condi-
tions are fulfilled. In this paper, the author analyzes presumptions of arbitration
agreement legal effect with regard to third parties — non-signatories (‘arbitra-
tion without arbitration agreement”), in the event of commercial arbitrations,
as well as the concepts of piercing the corporate veil and group of companies,
and finally with regard to portfolio investors in investment arbitrations (own-
ers of direct capital investors to the host country). Finally, in the same context,
the author critically analyzes the annulment of the arbitration award by the
Serbian judiciary simply invoking non - existence of the arbitration agreement
among all participants of the arbitration procedure, as well as to the improper
composition of the extended arbitration tribunal, despite the opposite trends of
the relevant international arbitration jurisprudence.

Key words: commercial arbitration, arbitration agreement, group of
companies, piercing the corporate veil, investment arbitration,
portfolio investor.
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ap Cmpaxuwa [1. MVMIJbKOBIIh
moueHT IIpaBHOr pakynTera YHUBep3uTeTa y Ilpmurunm ca npuBpeme-
HuM cepuuteM Y KocoBckoj Murposunu

OBABE3A ITPUIMAOIA ®PAHIIN3E A Y
ITOC/IOBAIBLY COIICTBEHE ®PAHIIN3VHI
JEAVIHVIIE ITPVIMEIBYJE ITIOCJIOBHU
KOHIEIIT ®PAHIIN3VIHI MPEJKE

Pe3sume

Y caspemHum oxonHociiuma pHKUWHOI ocnosard, 6e3 003upa
Ha tojasHy ¢opmy Ppanwusunia upuspegHa gpyuiiliea 1ojasmwyjy ce Kao
cybjextmiu yiosopHol ¢ppanwusuni ogroca. Obasesa upumaoua @panuiuse
ga apumervyje HOCTOBHU KOHUeUill PpaHuusuni mpesce, upunuxom eoherva
coliciiseHe ppaHuiusuni jequHuue, je jegna og PyHgameHilianHux obasesa.
Oipanuuasarvem H0c106HOT GUCHO3UTUGA TPUMAOUA PPpaHUIU3e HA HAYUH ga
je y obasesu ga kopucitiu u ipumervyje Meitiog H0cn08arba, gasanay, paruiu-
3e ogiosapa 3a rweios Hocn06HU yciiex. 3HA4aj paga je y ome wilio ce ykasyje
ga fiocnosarve dpumaoua Pparuiuse je yciewHo: a) ako y UOMHYHOCTU Hpu-
MeHU T0CTI08HYU KOHUel il (10c08HU Meiliog) gasaoua dpanuiuse, ¥ cyupoii-
HOM iaKe0 flocnosarve je ocyhero Ha tpoiiaciti u 6) ako my gasanay, dppaHuiu-
3e gociiasu penesaniline uHgpopmayuje o ouexusarom apoguiny. Ogciiiyniaroe
og HpoiHo3e Hipogaje Koje je tipouenuo gasanay, Pparuiuse y gociuiasmweHum
ipegyiosoprum ungopmavujama (disclosure information) u peanto ociieap-
HoT tipopuiiia Koju Upumanay, ppanuiuse ociieapyje HAKOH 3aio4UaAbA Ca-
MOCTHANHOT PPpaHU3HOI I0CI068abA je 0CHO6 jegHOCTHpaHol packuga yiosopa.
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Kmwyune peuu: gasanay, pparwiuse, ipumanay, pparuiuse, Locno6Hu Meiiog,
penesaniiine tpegyiosopHe unpopmayuje, UpoPuil, owiKa3
yiosopa.

I YBom

Opanmmsuar!

Kao crenuduyaH MeTOJ YTOBOPHOT MHBECTUI[VOHOT
TOC/TIOBamba,” He TIPEICTaB/ba HUIITA JIPYTO JIO IMCTPUOGYTUBHY TEXHUKY
KOj¥ YTOBOPOM VHTETpHUILEe AMCTPUOYTUBHU CUCTEM YMECTO JIAHL[eM BJIac-
HUILITBA, KOjUM Ce YIIpaB/ba U3 jeJHOT ueHTpa.3 Pasnosu koju ce curypHo
MOTY UIeHTU(UKOBATY, a KOjy 3HA4YajHO YTUYY Ha €KCIAaH3Mjy (PPaHIIN3VHT
IIOCTIOBama jecy: a) morpeba 3a pacTOM YCIIENIHMX NOCTOBHMX OIeparuja
1 6) CHOCOOHOCT MOCTM3alba TAKBOT pacTa MOBE3MBAIBEM Ca PYrMMa Koju
Hoceflyjy KammTan M pajHy CHary 3a Tako HemTo.” OCHOBHa KapaKTepu-
cTMKa (paHIIM3KMHT IOC/IOBama 6e3 063ypa Ha NojaBHY GopMy yrosopa o
GbpaHIM3MHTY OHO MOpa 6uTM 6a3uMpaHO Ha MOC/IOBakY Koje ce Y IpaKcu
II0Ka3a7I0 YCIIEUTHNM.

DpaHIIM3YHT Ka0 IOCIOBHY KOHIIEIIT, a CAMUM TVM U YTOBOP O ppaH-
IIM3MHTY, [IPOIIA0 je Y eBOIYLMjCKOM pasBojy Kpo3 aBe ¢ase u To: a) pasy
TpajMIMOHaTHOT KoHUenTa® u 6) (asy mHTerpanmHor KoHienTa. VHTe-
TpajIHM KOHIIENT II04MBa Ha TeKyhoj IIOCTOBHOj capaimy JaBaolja M Mpu-
Maola ¢paHiumM3e, Koja ce MOpe, YCIyra, Ipou3Bofa, trademark-a, ogHOCK
Ha IIe/IOKYIIHO IIOC/IOBame, MapKeTUHr (advertaising) cTpareruje M IIaHO-

1 Tlojam ,franchise“ - ¢ppaHIIM3a je HPBY YT YIOTPeO/beH Y CPeNboBeKOBHO] PpaHIIyCKOj.
Y To BpeMe ¢paHIIN3a je 61Ta HA3UB 3a YrOBOP 3aK/bydeH usMeby Kpamba 1 rpajckor
caBeTa, Ha OCHOBY KOTa Ce IPAjICKOM CaBeTy rapaHTyje IIPaBO yIPaB/baa Y OKBUPY
CBOjMX aKTMBHOCTH, K20 U y OffHOCY u3Mely rpaza u sp>xaBe, a Takas (ppaHIIN3HY IPaj
[I03HAT je IOJ MMEHOM ,,Ville Franche“ - Martin Mendelsohn, Franchising in Europe, 1
Titele, London, 1992, 107.

2 QpaHIM3MHT Kao crenuduyHy NHBECTULMIOHN MeTOJ, YTOBOPHOT IOCTIOBatbha HajefHO-
CTaBHMje Ce MOXXe OKaPaKTEePHCTH Kao METOf pofaje poba u ycmyra.

3 Robert W. Emerson, ,Franchising and the Collective Rights of Franchisees®, Vanderbilt
Law Review, Vol 43:1503, 1990, 1508.

4 Martin Mendelsohn, Franchising law, Second edition, Richmond, 2004, 1.
Ycnemso ¢GpaHIIM3MHT IOCTOBAIbe je OHO MOC/IOBalbe KOje je Off CTpaHe MOTEeHIIMjaTHIX
[OTpOIIaya IIPON3BOAA VMM KOPUCHMKA YCTyra HPETO3HAT/YMBO Kao IIOCTIOBamba Koje
omnukyje usrpaben image u brand.

6 Tpa,[[I/ILU/IOHa]IHI/I KOHIIEIT d[')paHH_H/ISI/IHI' IIOCTIOBakba KapakTepulle yCTyname IIpaBa
Ipofaje Pou3BOfa y3 MpaBo Kopuinherma TProBaykor nMeHa.

7 M. V. Jovi¢, ,Franchising u praksi, istine i zablude, Kooperacija (fransizing) uslov op-
stanka malih privrednika i velike kooperacije, Zbornik radova sa sabora malih privrednika
odrzanog u Vrnjackoj Banji 26-28. XII 1990, 4.
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Be, IIpaBa MHTETEKTyalHe CBOjuHe, KOHTpoly, know-how, goodwill, n meto-
fie TIOC/TIOBaba. VIHTEerpaHM KOHIIENT KapaKTepulle jaka U KOHTUHyMpaHa
IepcoHa/THa KOMyHUKauuja n3Mel)y yropopHux crpana, ¢ 0631upom ja ja-
Basall GpaHIM3e NpuMaony ¢paHIM3e ycTyna (GpaHIINM3HY IaKeT IpaBa
— franchise package.® Kamuter ycrocrapmbenux ogHoca nsMehy maBaoma u
npuMaona ¢gpaHimse yrude Ha QyHKIMOHNCabe GPAHIIM3NHT jeAMHNULIe U
¢dbpaHmM3MHT Mpexe — franchising network.

bes o63upa o Ko0joj ce mojaBHOj ¢opmu ¢paHIIM3MHTA pajy, Kao
cy6jeKTu yroBOpHOT OfHOCA 6110 Ha CTPaHM [jaBaolia WM IIpuUMaotia GppaH-
y3e jaB/bajy ce MpuBpefHa ApyiuTBa. OpaHIIN3UHT KA0 METOJ, YTOBOPHOT
VHBECTUI[OHOT IIOC/IOBamba, JaBaolly ¢ppaHimmse, omoryhasa fa y3 MUHUMAaI-
Ha MHBECTHOIMOHA y/larama ¥ MIHUMaTHe MHBECTUIVIOHE PU3MKe MPOLIN-
p¥ CBOje IOC/IOBame Ha IybaHo Tpxuiute. [Ipumaony ¢panmmse mnpyxa
ce MoryhHOCT fa 3aK/bydereM yroBopa IMPUCTYIN pa3BujeHOj ppaHIIM3MHT
mpexxu. Kopumrhere ycnemHor MeTofa mocoBama, CMambeHN MHBECTULIN-
OHM PUBUIIN U CAaMOCTA/THOCT y TIOCTIOBAY '’ TIpeficTaBmbajy onpenenyjyhe
pasjore fa IOTeHLMjaJHU NpyManal (paHIIN3e OPUCTYNM (paHLIM3MHT
MPEXIL.

IT O6aBe3a npuMeHe MOCTOBHOT KOHIIENTAa (PPAHIIN3NHT MpeKe

O6aBe3a fa IpuMemYyje MOCIOBHM KOHLENT (PpPaHUIMSUHI Mpexe,
npuInKoM Bobema concTBeHe (QPAHIIM3MHT jedMHMNIE, MOXe Ce CMarpa-
TV jeiHOM Off yHaMeHTamHNX obaBesa mpuMaoma ¢dpanmuse.'! TTpuma-
nan ¢ppaHmM3e, HaBefleHy 00aBe3y MOXKe pean30BaTil caMoO aKo IOIITYje,
CIefy VI IpUMelbyje YCTYIUbeH/e MeTofi/e MOC/IoBama laBaona (paHimmuse y
Bobemwy cBOje camocTanHe GPAHIIM3VUHT jeNUHULE. JelaH Off acIeKTa IIpHu-
MeHa [TOCTIOBHOT MeTozia 00yxBara 1 06aBesy npumaona ¢ppaHinnse ja mampe
Ha offobpeme AaBaoly ¢ppaHIIM3e IpeIore TOKaTHUX pPeK/IaMHIUX KaMIlamba

8  TIlox maxeroM IpaBa IIOfpasyMeBajy ce: MpaBo Kopuinherma 3alITUTHOT MMeHa [jaBao-
Ia ¢paHIM3e 3a IPOU3BOJ, WIN YCIyre, know-how, MOCIOBHN U TEXHOJIOWKY METOM,
HPOLIe/iy Pa/IHY CUCTEM U pyra IpaBa Ha IIPOU3BOJHO U VIHTENEKTYAIHO BJIACHUIITBO —
»trade name, and/or trade mark and/or service mark, know-how, business and technical
methods, procedural system, and other industrial and/or intellectual property rights...“
art. 1. European Code of Ethics for Franchising, nocrynHo Ha anpecu: http://www.eff-
franchise.com/Data/Code%200f%20Ethics.pdf, 5. 3. 2019.

9 VimBecTMIIMOHM PM3MIM HUCY MCK/bYYEHU OHM U Jajbe IOCTOj€ ai YMHOTOME Cy MAamby
HETo Jia MpuMaall (paHIIn3e 3alounibe CaMOCTATHO Ca Pa3BojeM CBOT IIOCTOBambA.

10 Mako je npumanar ¢panummse de facto noppebhen faBaony ¢ppaHimse, OH y>kusa IpaBHY
CaMOCTAJIHOCT Tj. IIOC/Iyje Y CBOje ¥IMe U 3a CBOj pauyyH OZHOCHO Y ofHOCUMa ca Tpehum
JIMIMMA HACTYIIa CAMOCTA/IHO ¥ OATOBapa Kao He3aBUCAH IIPAaBHM CYDjeKT.

11  Didier Ferrier, ,La franchise en Droit Francais®, Franchising im Europdischen Privatrecht,
Baden-Baden, 2001, 108.
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KOje JKely Jia Ipefy3Me, a CBe y Luby Ko0pobouty (paHIIM3MHT Mpexe U
pobHe Mapke.

1. Pememwa npeasubena ogpegd6ama Hampra rpahanckor 3akonuka
P. Cp6wuje u Principles of European Law on Commercial Agency,
Franchise and Distribution Contracts - PEL CAFDC-a

Oppenbama Hanpra rpabanckor sakornka'® mpegsuba ce ma je mpu-
Majar (ppaHIM3e obaBe3aH la IpeHeTa IpaBa, oBalnherma, METOfe MOCIOo-
Bama 1 know-how KOpuCTM Ha HauMH IpelBuDEH YrOBOPOM y CBOje MMe U
3a CBOj padyH, Y YTOBOPEHOM O0MMY ¥ Ha YyTOBOPEHO] TEPUTOPUjH, Y CKIALY
ca yIyTCTBMMA U 3aXTeBMMa JaBaolia ppaHumse. - HaBemeHa onpenba camo
HaOpaja ob6aBese npumaona ¢panumse, mehy mwrMa u 06aBesy ja KOPUCTU U
IpMMebYyje MeTof/e IOC/IOBamba Jjapaoua (paHmmse, a To 6e3 KOHIM3HMjer
onpebema 11ITa je cafpXK1Ha METOA IIOC/IOBabA.

3a pasnuky o oxpen6u Harpra rpabanckor 3akoHMKa Koju caMmo Ha-
BOAM 06aBesy mpumaona ¢paHinse fa KOPUCTH IOCTOBHM METOJ, faBaolia
¢panmmse, onpenbe Principles of European Law on Commercial Agency,
FEranchise and Distribution Contracts (PEL CAFDC)"> nipensubajy ma npwma-
nan ¢ppaHmmse: 1) Mopa y pasyMHOj MepH Jia ce IIoCBeTH crpoBobemy dpan-
IIM3HOT MOCTIOBama, Y CK/IAAy Ca MMOCTOBHOM METOZIOM fiaBaolia (paHIIn3e;
2) Mopa fa crlefy pasyMHe MHCTPYKIMje AaBaolia (paHIIN3e O IMOCTOBHO]
METOAM ¥ Ofp>KaBamy pelyTaluje Mpexke; 3) MOpa Jja Iasy Ja He HallTe-
TV paHIIN3HO] MPEXN U 4) YTOBOPHE CTpaHe He MOIY Ja OACTYIIe Off OBe
ompenbe.'® 3mauaj onpenbe je y Tome aa menmaso oapehyje cagpsxuny obase-
3e mpuMaona ¢paHIIn3e, Koja ce CacTOjy U3: a) YMberha WK 0) Heunbema.

12 C ob3upom fa afBepTaj3uHT ToMaXke HedHICaby MMM HA3MBA VM CUMOO/Ta MpeXxe
y O4MMa jaBHOCTH, ofipefi6a KOjoM Ce 3axTeBa Off IIpMMaolia ppaHImmnse fa gobuje ogo-
6peme faBaoua ¢paHIIM3e 32 CBaKM aJiBEPTajsVHI je Takohe K/bydHa 3a OfpKaBarbe
UJIEHTUTETA MpEXe, CBe [OK Ce TakBa Ofpeba OZHOCU HCK/bYYMBO Ha IIPUPORY
ajiBepTajsuHra. — Pronuptia de Paris GmbH v Pronuptia de Paris Irmgard Schillgallis,
Reference for a preliminary ruling: Bundesgerichtshof - Germany, Competition - Fran-
chise agreements, Case 161/84, European Court Reports 1986-00353, ECLI identifier:
ECLLEU:C:1986:41, moctynHOo Ha appecu: https://eur-lex.europa.eu/legal-content/EN/
TXT/?2uri=CELEX%3A61984CJ0161, 10. 3. 2019.

13 Hanpr rpabhanckor 3akonuka Peny6immke Cp6uje — HI'3, goctynHo Ha agpecu: https://
www.mpravde.gov.rs/filesssNACRT.pdf, 11. 3. 2019.
14 HIS3, un. 1277.

15  Principles of European Law on Commercial Agency, Franchise and Distribution Contracts
(PEL CAFDC) 2006. nonetux of crpaHe Study Group on a European Civil Code (SGECC)
y dopmu mpepiora jeguHcTBeHe EBpOIICKe perynaiyje 4mja ce cafgp)XKMHA OFHOCK Ha:
a) TPTOBMHCKO 3acTyIHMINTBO (commercial agency); 6) ¢dpanumsunr (franchising) u B)
yrosope o auctpubyuuju (distribution contracts), Oxford, 2006.

16  PEL CAFD, art. 3:303
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Ob6aBe3a unmmemwa, Kao WTO je HaBefeHo ofpenobom PEL CAFDC-a
cacToju ce y TOMe Ja IpuMainal ¢paHIIM3e MOpa CBOje IOCIOBame Ja
CIIPOBOAM Y CK/Ia/ly ca IOCTIOBHMM MeTOZIOM AaBaolia ppanimse. CripoBobherme
IOCTIOBama y CK/IAfly ca IMIOCIIOBHUM METOOM JaBaolia (ppaHIIN3e He 3HA4U
HMIITA IPYTO IO fla IpuMasal GpaHII3e KOPUCTHU CBe eleMeHTe TOC/IOBaba
KOjUI Cy y HeNOCpefgHOj Be3M ca (paHIIM3UHT IOcIoBameM. Cafp>XuHy
elleMeHaTa IOCTIOBaba YMHU: a) MHTENeKTyaaHa CBOjuHa; 6) know-how u
B) momoh faBaoma ¢panmuse.'” IIpaBa MHTETEKTyNTHE CBOjUHE TIPUMAaJall
dpanmmse MoXke KOPUCTUTH jefIMHO Kao MpuMarall muienie, ' y3 o6asesy
[la TOWITyje HAI[MOHAIHA TpaBHA MpPAaBUIA O MHTENEKTyamHOj cBojuHm.'”
Know-how mpumanan ¢paHImse KOPUCTY Ha HAa4MH OMNCAaH y YTOBOpPY
WV y TIPUPYYHUKY O papy (manual of operation). Y cnydajy ma mpumarary
¢paHIIM3e He VCIyHM 00aBe3y IpUMeHe IaBao4eBOr know-how-a, He MOXe
fa TBPAY Ja Huje JOOMO elleMeHTe HEONXOfHe 3a YCIIeLIHO CIpoBoheme
nocnoBama.’’ TIpumarnal ¢paHuM3e TOKOM NpUMeHe MeTOla IMOCIOBalba,
CBOje IOC/IOBalbe MOpa HMPWIATOAUTU M3MEHaMa Koje faBajial ¢ppaHIIu3e
yBOTU TOKOM Tpajamba yrosopa.’! Tlpumanan dpanmmse He MOXKe efieMeHTe
IOCTIOBamka Ja KOPUCTM IPOM3BO/BHO, Beh jeIMHO Ha Ha4YMH Ha KOjU je TO
YrOBOPOM TIpEJIBUJIE0 ¥ TPOMMCA0 faBanal] dpanimse.”? Obapesa unmera
cagpxu U obaBe3y mpumaona QpaHiMse fa Cleay MHCTPYKIUje AaBaola
¢panmmse. VIHCTpyKuuje Koje maBaialn ¢paHIIM3e Aaje mpumaony ¢pas-
my3e MOTYy Ceé OJHOCUTI CaMO Ha HauMH CIpoBoberma MOCIOBHOT MeTOZa
U OfipKaBama pelyTauuje Mpexe.?® Vako MMa TpaBo fia y TOKY Tpajamba
YTOBOPHOT OffHOCA fiaje mpuMaolny ¢paHIun3e HaKHafHe MHCTpyKuuje, PEL

17  Philippe Bessis, Le contrat de franchisage, notions actuelles et apport du droit européen,
Paris, 1991, 81.

18  Philippe Le Tourneau, Les contrats de franchisage, Paris, 2003, 36.
19  Ph. Le Tourneau, 35.

20 IIpmmanar ¢paHIIM3e je 3aTPaXIO IIPEKU YTOBOPa 300r TOra LITO My AaBanar GppaH-
Iy3e Huje IPY>K1o noMoh Kkoja 6u My oMoryhmia ycHelrHo crpoBoherme HOCIOBamba.
JlaBanan, QpaHINM3e je IMOAUTa0 KOHTPATyXOy jep mpyManal ¢paHIINM3e HUje CIefyo
ycTymwseHy MeTony. Cyq je 3ak/bydno Aa je mpyMaral ¢paHIn3e 3aucTa ofou1o fa cie-
IV caBeTe UM IPUCYCTBYje 0OYLM KOjy je OpraHM30Bao faBaial QpaHIIu3se, Te fa Hije
capahuBao y crpoBobemy mocnoBama. CXOGHO TOMe, OFTOBOPHOCT AaBaola ¢paHmmse
nck/pydena je. — CA Paris 14. février 1991, D. 1992.

21  D. Ferrier, 384.

22 Ilpumanan ¢paHmM3e He caMO IITO MMa IIPaBO Aa HoOuje IpaBa MHTETEKTyajIHe
cojute (wi. 3:201), know-how (a1 3:202) u momoh (wr. 3:203) ox maBaowa dpaHmM3e.
OH Takobe 1Ma 1 06aBe3y Jja CTBApPHO KOPUCTY IIpaBa MHTENIEKTYaHe CBOjUHE, know-
how u momoh. — PEL CAFDGC, art. 3:301, Comment A.

23 Tpe6a ucrahm ma penyraumja-yruen (reputation) u goodwill v mopep, Tora mTO Ce OTHO-
C€ Ha yr/ieq M KBaJIUTET KO]y Y>XMBa aBajalny (bpaHLm/[se n CI)PaHH_II/ISI/[HI‘ Mpexa HUCY
CUHOHMMU ¥ HUKafid TO M He Mory 6urtu. Buime o Tome Buaetn — Soumya Banerjee,
»Iransborder Reputation®, JIPR, Vol. 11(4), July 2006, 274-279.
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CAFDC poHex/le orpaHn4aBa OBO IIPaBO jaBaola (paHIIM3e CTAaHAAPOM
pasymHocTH. HakHagHe MHCTPYKIUje MOTY ce CMaTpaTy pasyMHUM: a) Kaja
rapaHTyjy Ofip>KaBame CTaHJapfia KBaJMTeTa KOjy 3axTeBa faBajal (paH-
mu3e; 0) a ce BHIUMa He CMe MebaTy IOC/IOBHM MeTOJ iaBaona ¢paHumse u
B) HEe CMejy Jia IIpeiCTaB/bajy IpeNpeKy 3a MPaBHYU CTATyC IpyuMaola ¢ppaH-
IIM3e Kao He3aBMCHOT MpuBpemHor cybjexrta.’* JlaBaman ¢paxmmse mpu-
Maony ¢paHIIM3e He CMe ¥ He MOXKe Ja flaje MHCTPYKIuje Koje ce OfHoce
Ha MeTOJ II0C/IOBaba Koje O ra JoBese y He3aBUJjaH IIOJI0XKA] y OFHOCY Ha
KOHKypeHIVjy. [IpuMeHa TakBOT MeTo/la ITOC/IOBaba Ofyapana Ou o Haum-
Ha yoOu4ajeHe IpyMeHe MeTOJja ITOCTI0Bamba VIM MHCTPYKIMja Koje faBasary
¢dpaHmM3e maje ocTamyMM IpyUMaolnyMa (paHIM3e y OKBUPY (paHIIN3UHT
MpeKe.

IMopen ob6aBese unmbema, ogpendama PEL CAFDC-a ekcrmuiuTHO ce
npensuba o6aBe3a HeuMbEHA, OFHOCHO 00aBe3a y3Ap>KaBatba Off IKO//bUBOT
HOHAIIamka IPUMaoIa q)paHmmse.25 [Tpumanar ¢ppaHimmse y o6aBesn je na ce
Y3IP>KU Off CBaKOT 00/IMKa ITOHAIIakba Koje 611 MOIJIO [a HALIKOAM Pery Taluju
VIV MIMUILY L[eJIOKyIIHe (paHIIN3MHT Mpe>1<e.26 Peu je o reHepuyHOj 06aBe-
3u mpuMaolia (paHIM3e Kojy Mopa Aa IOLITYje, a Koja Ipousiasu us oba-
Be3se JIOja)'IHOCTI/I.27 V3gp>xaBame Off IIKOA/BMBOTI IOHAIIAKA IPEACTaB/ba
OrpaHM4Yerbe MOCTOBHOT AMCIIO3UTMBA NpuMaola ¢panmmse. VIHCTUTYTOM
y3[p>KaBama Of IKOJ/bVBOT [TOHAIIaka, faBasal ¢ppaHmuse cebe ob6esdebyje
Off TIpeBeMKe ITOCTIOBHE CAMOCTATHOCTH IpuMaona ¢paHniimse u 1o 6e3 06-
3Mpa Ha YMIbEHUIY LITO je MpyMaal (paHimse IOCIOBHO YCIIeNIaH.

Vnak, nako ce npumaony ¢ppanimnse Hamehe yroBopHa o6asesa ia cie-
AU IOCTIOBHM METOJ AaBaolja ¢paHimse, Moryha cy u jBa orpaHudemna oBe
obasese. [Tpumanan ¢panimmse y o6aBes3n je fa ciaefy mpaBua MOCTOBamba
TIOf] YC/IOBOM: @) JIa je TaKO HellITO HeONIXOZHO Kako 6u ce obe3benwia 1 ra-
PaHTOBAJIA jeTHO3HAYHOCT — je[THOOOPA3HOCT (PpaHILIM3MHT Mpexxe 1 6) ako
ce THMe He YIpoXaBa HheroBa MOCToBHA He3aBUCHOCT.2® MTapanar dpanmm-
3e KOji ce HEeONpaBJaHO Mellla y CI000AY MMOC/IOBama IpyuMaona GppaHm-

24  Bup. PEL CAFDC, art. 3:303, Comment E.

25 YsgpkaBame Off LIKOA/bMBOL IIOHAIIAMKA CafipkaHa je off o6aBesa: 1) HEKOHKYpeHIyje;
2) uexopuinhemwe know-how-a y apyre cBpxe ocuM y cBpxe crpoBoberma dpaHIIM3UHT
II0CTIOBalba; 3) HeobjaB/buBama KapaKTepyucTrKa know-how-a (OHOCH ce 1 Ha 3aIocIe-
He fjaBaolja ¢paHIIM3e) U 4) Helpofasama WM Hekopuithemwa fpyrux gobapa — pobe y
OKBIMPY (paHIIM3UHT [I0CTIOBalba OCKM OHMX KOje je Ofpenuo faBanal GpaHIIm3e.

26  Bup. PEL CAFDC, art. 3:303, Comment B-E.

27 ObaBesa JI0jaTHOCTY IIPeACTaB/ba CHenuGUIHy MaHN(ECTAN)Y SY>KHOCTI OCTOBAba
y 1o6poj Bepu Kofi ppaniusuHra. Buine o Tome Bunetn Jean-Marie Leloup, La franchise
- Droit et pratique, 4 ed, Paris, 2004. 221.

28 Bugz. J. P. Gunther, ,Franchising®, Commercial Agency and distribution Agreements, law
and practice in the Member States of the European Union, 3 ed, London, 2000, 277.
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3e, IOCMATpa ce Kao MeHalep IpuMaoyeBe KOMIIaHMje, ¥ MOXe ce cMaTpa-
TV OATOBOPHNUM 3a IITETY KOjy HpeTpIy Impumasal ¢paniumse. Y MpaBHO]
TEOpUjy IOCTOju cTaB U O TpeheMm orpaHuyemy, fa pecTpuUKLMje IPUMAO-
na ¢paHmuse He cMejy 6utn paynanosne. Kinaysyne xoje Hamehy ob6aBesy
npuMaony ¢paHiimse fa MOMITyje MpaBWIa IPEHETOTr MOC/0OBaba Ha3UBajy
ce clauses de pouvoirs.”® Ha ocHOBY TakBOT CTaBa IpaBHa TeOpUja CMaTpa fia
Cy CBe Kyay3yJie Koje JaBaoly (¢hpaHIIN3e J03BO/baBajy [ja KOHTPOINIIE aK-
TUBHOCTY TIpMMaol[a ppaHIIN3e MTeTHe 3a mpuMoana ppanmmuse.>’

ITocTaBma ce muTame Koje Cy IMpaBHe INOCIEAVIIe aKO IIpyMajall
¢dpaHLIM3e He KOPUCTH TIOCTOBHM METOJ, Ha HA4YMH KOjUI My je Ofpenuo Aa-
Banmay QpaHiM3e, a Huje GUIO TOBpefe OrpaHMYerba Of CTPaHe [aBaolia
¢dpanmnse. Hencnymweme obaBese mpuMaona GppaHinnse fa KOPUCTI METOF,
IIOC/IOBaMba JaBaolla (paHIIN3e y Bohemwy cBoje caMocTanHe (paHIINSVHT
jemVHMIE TIPeICTaB/ba OCHOB 3a PACKUJ yroBopa o dpanmmsuury.’! Vmak,
MIaKO HeM3Bplilere 06aBese MpUMaola GppaHIlnse Ja CIefU MOCIOBHU METO
HaBaola (paHIIN3e MOXKe IIPEACTaB/baTi OCHOB 3a PAacKIJ, yroBopa, Moryhe
je ma ce HeMCIymerme obaBede Of CTpaHe IpyuMaola ¢paHIIN3e MOCMaTpa
Kao OCHOB 3a ofi0ujame Ty>kOe 3a HaKHa/ly LITeTe, a M3 Pasjiora HeM3BpIlIeHha
Ipey3eTHX YTOBOPHMX obOaBe3a Ha CTPaHM JjaBaola GppaHIIN3a.

29  Victoire Lasbordes, Les contrats desequilibres, These Aix-en-Provence, Presses universi-
taire d’Aix-Marseille, 2000, 280.

30 JemHocTpaHa M3MeHa IIpaBWIa Off CTpaHe fjaBaola ¢paHIM3e, U TO OHMX KOja IIpuMa-
nar;, ¢paHIIM3e MOpa [a MOIITYje fa 6U ce MPMIArofyMo PasBojy KOMepLujaIHe MOJM-
THKe faBaola ¢paniuuse (HIp. ga 6u ce moBehao o6uM KymmbeHux mobapa mmy pamu
MojiepHM3aL[ije TPOCcTOpa (HPAHIINSHOT II0CTIOBAbA), MOXKE JOBECTH [IO HEOYEKMBAHOT
nosehamwa ¢uuaHcHjckor ontepehema Koje mpumanan ¢paHuM3e mpeysuMa Ha cebe,
mTo 6M MOITI0 YYMHUTU HeMoryhum poctmsarse ovekuBaHor npodura. V. Lasbordes,
283.

31 Cnyuaj nokpehe maBaman ¢paHIIM3e KOjU ce MOKAMMO Ha HEUCIybee MPUMAOIeBIX
obaBe3sa Be3aHNUX 3a BoDeme pecTopaHa KoOju je IPUIAfao0 JAHIY faBaoua ¢dpaHIIuse,
IITO je pesyaTupano ourrehemeM nMua Mpexxe. YroBop je obyxBarao 06aBesy mpumao-
11a ¢ppaHIIM3e fa OfipXKaBa peryTalyjy O3HaKa paclio3HaBama 3a 4njy je yrnorpeby nmao
JI03BOITY, Kao ¥ Jla TapaHTyje fobap MMUY peCTOpaHa, KaKO M3BaH, TAKO M YHyTap Ipo-
cropa. Takobe foroBopeHo je fia, y CIy4ajy HeusBpllemwa jefiHe off 06aBe3a IPONMCaHNIX
YTOBOPOM, Ka0 M y CIy4ajy 6110 KaKBOT IOHAlllalka Koje 6¥ MOIJIO fla ¥IMa HeraTHBaH
yTHLIaj Ha TO3HATU KapaKTep poOHe MapKe I 03HaKa PacllO3HaBalba, AaBajall GppaHIIn3e
MOXe fia packiHe yroop. Cass. je, mofpskaBajyhu ofyKy HIDKer Cyia, 3aK/by4no fa ce
[OHallabe IpuMaola ¢panimse (IPOMOBICaibe IPOM3BOAA KOji He IpHUIafa po6HO]
MapKy faBaolla (paHINN3e, HEINOLITOBAabe CTaHAAPAa XUIMjeHe U HeOfp)KaBame TeM-
IepaType HEONXOfHe 3a UyBame IPOM3BOAA) MOpPAa IOCMATpaTy Kao (GyH/aMeHTaTHO
HeusBpIIeme Koje OIpaBjiaBa Packuj| yroBopa Ha OCHOBY HeM3BpIIIelha K/bydHe ob6aBese.
Cass. com. 6 mai 2002, 99-20130 (inedit), focTynHo Ha anpecu: http://www.legifrance.
gouv.fr, 20. 3. 2019.
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III Ta mu ynoTpe6a MeTOfa MOCTOBamba MPENCTAB/ba OCHOB
OATOBOPHOCTH faBaona ¢paHIIN3e 3a MOCTOBHU yCIex
npumaona ppanmmnse

[Tutame Koje ce MOCTaB/ba je fa /MM NPUMAoLy (paHIIu3e KojeM ce
KIay3ynama’? orpaHUYaBa MOCTOBHY TUCTIO3UTYUB HA HAYMH Jia je y 06aBesn
la KOPUCTM M TIPMMelbYje METON ITOC/IOBama, AaBajal (paHIIN3e OfroBapa
3a TIOCTIOBHM YCIIEX — 3a TAYHOCT MHMOPMAIMja O OYeKUBaHOM Mpoduty.>

1. Cy6jekTHBHA OTOBOPHOCT laBaola ppaHmmM3e

Maxo ce odekyje fa maBanal ¢paHIN3e OAroBapa IO MPUHIVIINMA
00jeKTVMBHE OfIFOBOPHOCTM, OH OATOBapa MO NPUHIUIUMA Cy0jeKTUBHE Ofi-
rOBOPHOCTH (OATOBOPHOCT 3a KpuBuLy). Cy6jeKTMBHA OATOBOPHOCT aBao-
Ia QpaHIIN3e HEMIHOBHO yTUYe Ha TO Jja Ce OHa 1 y OBOM C/Iy4ajy Kpehe y
rpaHMIlaMa YyTOBOPHE OATOBOpHOCTU. JlaBanmal ¢paHIIM3e OfroBapa 3a Io-
C/IOBHY HEYCIIeX U HepeHTaOW/THOCT IpuMaolia ppaHIIM3e aKo Hije M3BPIINO
cBe yropopoM InpezBubene ob6aBese u mpefyseo cBe Mepe mpepsubene yro-
BOPOM VI TIpaBUINMa CprKe.34 HencnymaBameM yropopom npepsubeHnx
obaBe3a of] cTpaHe faBaolia ppaHiIN3e mpuManal ppaHIiIn3e MMa IpaBo Ha
jemHOCTpaHN packup, (0TKas) yrosopa.35

32 Kmaysyne xoje npumaony ¢panummse Hamehy o6aBesy fja Imomryje mpaBuaa MpeHETOT
HoC/IoBamba HasuBajy ce clauses of powers, ¢ TMM a Tpeba ucrahu fa cBe Kmaysyre Koje
HaBaoly ¢paHIIN3e [03BO/BABAjy Aa KOHTPO/IMIIE aKTUBHOCTH IIpUMaoLa GppaHII3e Cy
mTeTHe 3a npyumoana ¢panmmnse. Ha npumep: jegHOCTpaHa M3MeHa IpaB1/a Of CTPaHe
HaBaola (paHIIM3e, ¥ TO OHUX KOje Impumanal ¢ppaHiM3e Mopa fia MOLITYyje fa 6u ce
IIPYIATOAMO Pa3Bojy KoMepIijaiHe HOMuTuKe (HIp. fa 6u ce moehao 06uM KyI/beHNX
mobapa WM pajay MOflepHM3aIMje TPOCTOpa (GPAHIIN3HOT TIOCTOBaba), MOXKe JOBECTH
mo HeodexmpaHor mosehama ¢uHaHCHjckor onrepehema Koje mpumanarn QpanIM3e
npeysuMa Ha cebe, IITO 6M MOIJIO YYMHUTY HeMOTYhMM JoCTM3ame OYeKMBAHOT IPO-
¢ura.

33 CA dOrléans, chambre commerciale, Audience publique du jeudi 26 octobre 2006, N°
de RG: 392, noctynHo Ha agpecu: https://www.legifrance.gouv.fr/affichJuriJudi.do?idTexte
=JURITEXT000006952197, 18. 3. 2019.

34 1Ivanka Spasi¢, Franchising posao, Beograd, 1996, 99.

35 JemHOCTpaHM pacKMf YroBopa Moxke OuTHM y (opMmm: a) pefoBHOT OTKasa wim 6)
BaHJPENHOr OTKasa. PeloBaH OTKa3 je MHCTPYMEHT IpeKu/ia TPajHOT YTOBOPHOT OJHOCA
3acHOBaHOr Ha Heonpeheno Bpeme. OTKa3 je IpaBHO peleBaHTHA M3jaBa BO/bE APYIOj
YTOBOPHOj CTpaHM JjaTa Ha OCHOBY ITpaBHe Mohe (yroBOp 1M 3aKOH) KOjoM IIpBa CTpaHa
jeHOCTpaHO IIpeKyuja yroBop 3aK/bydeH Ha HeoipebeHo BpeMme. BaHpenHU OoTKas Kao
MeXaHM3aM IIPeCTaHKa AYTOTPajHIX YTOBOPHIUX OFHOCA (TPajHy YTOBOP) HACTaje Y CBUM
OHMM CHTYallMjaMa Kafia jefHa yTOBOPHA CTpaHa He VCITyHM CBOjy 00aBesy.

30



10-12/2019. Crpaxuma [I. Mupkosuh (ctp. 23-34)

a) Ilpaso Ha eanpegHu oilika3 yiosopa

Y3ajaMHO MoBeper-e YTOBOPHUX CTpaHa IpeJcTaB/ba CP>K CBAKOT YTO-
BOPHOTI' OffHOCa, a mocebHO yroBopa o ¢panmmsuury. Kama je ysajamuo
HOBepele HapylIeHO ofpeleHMM HEKOpeKTHMM MOHAIlambeM [pyre yro-
BOpDHE CTpaHe OHO MOXe IpeACTaB/baTy 030M/baH Y3pPOK IIpeCTaHKa yro-
BOpa.>® Banpe/iHu 0TKa3 Kao MHCTPYMEHT TIpeKuzia yrosopa Moryh je y cum
CTy4ajeBMMa Kafia O/Iasy [0 TeXe MOBpeJie YTOBOPHUX obaBesa.

OcHOB HOfHOILIEHa TYXOEHOT 3aXTeBa 3a jeHHOCTPAHM PAacKuj yro-
BOpa OIJIefla Cé Y 3HATHOM OJCTYIamy Of IIPOrHO3€ MPOoJaje Koje je Mpolie-
HIO faBasnal ¢paHIIM3e y JOCTaB/beHNM IIPeAyroBOpHIM MHpOpMaIjama
(disclosure information)®” u peamno ocTBapHor mpoduTa KOjM MpUMAarall
¢paHIIM3e OCTBapyje HAKOH 3alouyMibama CaMOCTaNHOT (PpaHIIM3HOT
nocnoBama. [IpefyropopHe nHpopmanmje 0 0O4eKMBaHOj IPOPUTAOMITHOCTI
($paHIIM3KMHT NIOC/IOBaba MPECTaB/bajy jenaH off opnydyjyhux dakropa ma
HOTEeHIMjaIHY TpUMaaln ¢GpaHiM3e 3aK/by4M yrOBOp O PpaHIIM3UHTY U
npuctynu QpanmmsuHr Mpexxu. IlpenyroBopae mHdopmanmje o IpOrHO-
3U Ipojaje MOry fia OyAy IpeBuille ONTUMUCTUYHE y MOI/IEAy OCTBapUBarmba
HOTEHIMjaTHNX eKOHOMCKUX pesynrara. [IpemyroBopHe mubopmanuje o
IPOrHO3M IPOfaje Koje faBasall (ppaHIIn3e yCTyIa HOTeHIMjaTHOM IIpyMa-
ory dpanmmse Mopajy 6utu 6asupaHe Ha peeBaHTHUM KpPUTepUjyMuMa. s
Penepanthe undopMaImje Koje ce OHOCE Ha (PAHIIMBMHT TOCTOBakbE, a

36  Mnanen Jpamkuh, Yiosop o ¢panuusuniy, Beorpan, 1983, 60.

37 Vudopmanuje Koje 1Majy 3Hauaja 3a mpuMaona QpaHinse, a OFHOCE Ce Ha OCTOBAbEe
faBaola QpaHIIM3e MO3HATE Cy Kao IpeayrosopHe mHdopmarmje (disclosure informa-
tion). IaBamar ¢panmuse 6e3 063upa Ha TO O KOjoj je IMOjaBHOj dopmu PpaHIIN3UHT
IIOCTIOBama ped, y 06aBesy je fja IMpuMaoly GppaHIIM3e YINHM HOCTYIIHUM afieKBaTHe
IIofjaTKe O IIOC/IOBakby. 3Hayaj OTKpMBaiba IPENyTrOBOPHMX IIOflaTaka je fja ce MOTeH-
IIMja/THOM IIpYMaoly ¢paHImM3e oMoryhm yBuA y mocnoBame (QpaHIIMSMHT Mpexe.
JlokyMeHT Koju je maBanal ¢paHIIM3e AyXKaH Aa MOfHecCe MOTEHIMjaTHOM IIPUMAOLy
¢dpaHIIN3e Ha YBUJ, @ KOjU Cafp>KM HEOIXONHe MPefyroBOpHe IIOfAaTKe MO3HAT je IOX
Ha3UBOM [OKYMeHT 06jaBe (disclosure document).

38 Ilpumanarn ¢paHIIM3e HIje peann30Bao OHOMMKY IPOGUT KOMUKY je faBasal, QpaHIIn-
3e o6ehao. Cyz je 3ak/byuno fa CTy/AMja TPXKMINTA KOy je MSBPIINO faBanal (paHimse,

a Koja je mpecTaB/basia KIbyuyHM GakTop 3a yoehusame npumaona ¢ppaHumse ga CKIOIN

yroBop, Huje 6wia 6asupaHa Ha 030M/bBHMM KpUTEpUjyMyMa M Jia je CTOra HOBenIa JI0

obmane npumaona ¢ppanmuse. Cass. com. 4 décembre1990, JCP 1991.

39  Art. 1:201, Principles of European Law on Commercial Agency, Franchise and

Distribution Contracts — PEL CAFDC 2006:

»(1) CBaka cTpaHa MOpa IIPOCIENUTH JIPYTOj CTPaHM afiekBaTHe MHOpPMaIMje y pas-
YMHOM pOKy IIpe 3aK/byderma yroBopa. Y CIy4ajy HeusBpluewa, maparpad (3)
puMemYyje ce.

(2) AnexBarHe HpOpMaLHje IpefCTaB/bajy NMHGOPMalMje Koje Cy JOBObHE Jia ce ApY-
ra cTpaHa MHGOpPMMILE ¥ OJUTydM Ja JIM XK/ Ja CKJIOIY YTOBOP TaKBe BPCTe Y IO
TAaKBUM YCJIOBUMa, VN He.

31



YIAHLN IIpaBo u npuBpena

KOjI/IMa paconake gaBanal CbpaHII_II/I3640 Hpe,I[CTaB}'bajy OCHOB YycCIIeXa KOH-

KypeHTHOCTH npumaona ¢panimmse Ha Tpxumry. CTyanja TpKuIta Mopa
OuTy 6a3ypaHa Ha peayH!M OKOTTHOCTMIMA KOje B/IaJjajy Ha I{V/baHOM TP>KMIII-
Ty M TIOJ| KOjUM HpuUMarar GppaHImse mocnyje wim Tpeba aa mocmyje.t!

Opnpen6ama Haupra rpahanckor sakoHmuka npepsuba ce fa je maBa-
nan ¢paHIIM3e BIACHNUK JIM HOCWIAL, IpaBa 1 opnamrhema Koja MpeHOCK
npuMaoly QpaHIIM3e U OAroBapa 3a HUXOBO IOCTOjalbe M CafpXKUHY, 3a
obaBelITema Koja MpyXa NpUMaoly ¢paHIIM3e IPYINKOM YK/bydlBamwba U
moc/oBama y cucTeMy dpanimsuara.”? YKommko oBa mpasa He MOCTOje M
maBajaln QpaHIIM3e IIOBPefy Apyre cBoje ob6aBese 3HaYajHe 3a IOC/IOBaIbe
npuMaona ¢paHimse y MHOCIOBHOM CUCTeMY, IpuUMaal (paHIIN3e MOXe
M3jaBUTK Ja PacKMa YTOBOP WM CTHYe IIPABO HA CPa3MEPHO YMamberhe Ha-
kuane®? (royalty).** Maxo my je maBanar gpaHmmse a0 HeTayHe WM HEIOT-
nyHe nHQOpMaIMje WM IpeHeo IpaBa, Off HpolieHe eKOHOMCKE OIIpaBJjaHO-
CTU JajbeT NOC/IOBaba NpyMaal (ppaHIIN3e OfIydyje O CyAOMHY yTOBOpa O
¢$paHIIN3KHTY.

6) Hemoiyhnociti 6anpegHol oitikasa yiosopa

[Tpumanan ¢paHiIM3e He MOXKe YBEK ¥ Y CBAKOM C/Iy4ajy BaHpPeTHO
OTKa3aTy YTOBOP y CIIy4ajy OACTyHama Off IpoleweHor Moryher mpodura
Ha OCHOBY MH(QOpMaIyja gaBaoua (paHIIN3e M peaTHoT CTama (OHOTra IITO

(3) Yxonuko Heusspiemwe ycknahupama jefHe yrOoBOpHe cTpaHe ca maparpagom 1 mo-
Befle 10 TOTa Jia Apyra CTpaHa 3aK/bydM YTOBOP, a IpBa CTPaHa je 3HaJIa WM Ce MOT-
JI0 Pa3yMHO OYeKMBATH JIa Ipyra CTpaHa 3Ha, /ia je Job1Ia afleKkBaTHe MHbOpMaIuje
Ha BpeMe, He OM CKJIOIW/IA yrOBOP, MM 61 CKIONMIA YTOBOP 10 GyHIaMeHTas-
HO JIpyradmjuM yCIOBMMa, [IPUMEYjy ce JeKoBu 3a 3abnyzne mpema PEL CAFDC
[IOI7IAB/bY 4.

(4) YroBopHe cTpaHe He MOTY OACTYIIUTH Off OBe ofpenbe.”

40 Vismeby maBaoua u mpumMaolia ¢paHIIN3e IOCTOjM aCUMeTPHja PacIoaramba peleBaHT-
HUM nHboOpMaIjama.

41 JlaBaman ¢paHIIMse, MOpa y3eTH Y 0063Mp TpXKMILIHe IMapaMeTpe LVM/BaHOT TPXKMUIITA 1
Ha OCHOBY VX OfpelUTH BUCHHY Moryher mpodura koju 61 mpyumanan GppaHIImse Mo-
rao Jja OCTBapu.

42  HI'3, yn. 1276, cT. 1.
43  HI'3, un. 1276, cT. 2.

44 Jeman on HajupumxsaheHmjux, HauMHa OOpavyyHa BUCKMHe KOHTMHYyanHe (paHIIN3HE
HaKHajle je IIyTeM MeTOfie IpoleHTa Opyro mpuxopa (royalityes fee). Kao ocHoBuia
3a MPOLEHTYa/lHO YTBphuBame y3uMa ce y 063up 6pyTo mpuxox (gross revenue) Koju
mpuManan QpaHIIM3e OCTBapyje TOKOM IOCTIOBamba CBOje (GpaHUIM3UHI jeNMHMIE Y
Tekyhoj IOCTOBHOj rogmMHM. YKYHaH IPOCEYaH M3HOC KOHTMHYaTHUX (GpaHIIM3HUX
HakHafa kpehe ce y pacrony ox 5 1o 7% ocTBapeHor 6pyTo mprxofa mpumaoia ¢paH-
mmse, C TUM Jja TIOCTOTaK Takole 3aBMCH M Off IIOCTIOBHOT CEKTOpa y KOjuMa MOCIyje
¢dpaHIM3a.
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oH ocTBapyje). [Ipumanan ¢ppanim3e MoXKe ce KOPUCTUTI MHCTUTYTOM BaH-
PeIHOT 0TKa3a jelAIHO aKo je pasnmka of 30% Beha n3mehy mponenTa npoxnaje
Kojer je maBajal] (ppaHInn3e Ha OCHOBY CTY/AMje IIPOTHO3€e MPOJaje YTBPAUO
M OCTBapeHor mpodura NocaoBama mpumaona ¢panmuse. [Ipensubamem
HaBefIeHOT KpUTepujyMa IITUTK ce AaBajal] GpaHIIN3e Off HeCaBeCHNX IIPH-
Mmaoua ¢panmmse. [laBanan ¢panmmse Hehe ofrosapatu ako je pasimka
Mama off 30%, aKo Cy OfCTylama IIPOLEHEHOr I PEaJHO OCTBAPEHOT IIPO-
¢uTa Mama of] HaBeJeHOT ITIOCTOTKA. YCBOjeHM KBAaHTUTATUBHU KPUTEPUjyM
oft 30% IpUIMKOM IIpOLieBatba Aa IV MpuManal ¢ppaHIIn3e MMa IpaBo Ha
BaHpeJHU OTKa3 YyroBOpa, CBOjy IIyHY IIPMMeHY MOXKe MMaTU CaMO y OKOJI-
HOCTMMA IIOCTOjama: a) CTAOMIHOT Tp)XMUIITa poba u ycryra u 6) pasBujeHe
MIOCTIOBHE €TUKE U CyZCKe MpaKce.

Y mpaBHOj Teopuju moctoje oppehern craBosyu fa gaBanar ppaHize
HeMa o0aBesy fla TapaHTyje peanusanujy npodura, seh nma ob6asesy ga mpu-
Maoly ¢paHII3e Ha UCIIPABaH HAYMH NIPUIPEMI 1 JOCTaBu MHPOpMAaLyje
o Moryhem poduTy Koje ce 6asupajy Ha 036uwbHUM KpuTepujymuma.*> Tlo-
pen MoryhHocTM [ja faBajal (paHIIN3e OAroBapa y OKBMPMMA YTOBOpPHe
OfITOBOPHOCTH IO IIPMHIMIIIMA Cy0jeKTUBHE OATOBOPHOCTH, HEOIIXOHO je
uctahy fla ce MPUWINKOM 3aK/bydera YTOBOPA YHOCK K/Iay3y/la UCK/bydery
OZITOBOPHOCTH JjaBaolia ¢ppaHII3e 3a IOCTOBHY YCIleX IpyuMaoLa GpaHIIm-
se.*® Yrosapamem HaBenene Kaysyie o HEOATOBOPHOCTH /laBaoIa (hpaHIIH-
3e, MOXKe KOfi IipMaona ¢panmmse ga ctBopu cybjektuBHM ocehaj fa je To-
KOM II0CTIOBamba IIPENyLITeH caM CeOu.

45 J. M. Leloup, 188.

46 Kiaysyma o UCK/byuely OATOBOPHOCTHM KOja ce YHOCH y yrosop Hajuemthe je cinepehe
CafIp)KUHe: ,,... HeKe II0C/IOBHE jelMHNIIe IIPMMaolia GppaHIIN3e ocTBapuie cy X IpuUxofe.
JlaBanar ¢paHIIN3e He Ipey3uMa OArOBOPHOCT fa he mpumanar GppaHmmse ocTBapUTH
npuxope ucte win Behe BpegHOCTN.
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OBJECT OF ACCOMMODANT FRANCHISE THAT
IN THE BUSINESS OF OWN FRANCHISING UNIT
APPLIES BUSINESS CONCEPT FRANCHISING
NETWORK

Summary

In contemporary market conditions, regardless of the phenomenon of
franchising, companies appear as entities of a contractual franchising relation-
ship. The franchisee’s obligation to apply the franchising network business con-
cept when running its own franchising unit is one of the fundamental obliga-
tions. By limiting the business dispensation of the franchise application in the
manner that it is obliged to use and apply the business method, the franchisor
is responsible for his business success. The significance of the work is that it is
indicated that the business of the franchise is successful: a) if it fully applies the
business concept (business method) of the franchisor, otherwise such business is
doomed and b) if the franchisor gives it relevant information about the expected
profit. The deviation from the sales forecasts estimated by the franchisor in the
disclosure information and the real profit realized by the franchisee after the
start of the franchised business is the basis of the unilateral termination of the
contract.

Key words: franchisor, franchisee, business method, disclosure information,
profit, cancellation of contract.

34



ap Joeana TOMIWh
moueHT IIpaBHOr pakynTera 3a npuspeny u npasocyhe, Hosu Cag

ap Mapuja MUJATOBIIh
pouent Pakynrera 3a MIpaBHe U MOCTOBHe cTyauje ap JIazap Bpkaruh,
Hosu Cap,

ITPABHU 110/1I07KAJ OPYIITBA 3A IIOCEBGHE
HAMEHE U IbET'OBA VJIOTA ¥ ITIPOJEKTVIMA
JABHO-IIPMIBATHOT ITAPTHEPCTBA

Pe3sunme

Jpywitiea 3a iiocebHe HameHe Cy cleyuduuHu UOCTOBHU CYOjeKTiu,
Koju ce ocHueajy 3a tioiipebe peanusauuje ogpehenoi upojexitia, a pagu 3a-
witiutile camoi 1ocna, Upu vemy ce HOCIO6HU U HUHAHCUJCKU PUSULU Y 6e3U
ca gamum upojexiiom (lipe ceéeia pusuk 0g Hacillyiiara citieuaja) tpeHo-
ce ca mamu4He KomilaHuje (ocHU6a4a unu cUOH30pa) HA 060 gpyuiiieo. Y
UpasHoj HAyyu He HOCioju jequHCiiBeH CIAs 10 Tuiliarby UpasHoi Honoxaja
gpywiitiea 3a tlocebHe HameHe, Uie CUTHYAUUja Y KOjUMA je HEOTIXOgHO Heio6o
ocHuéarve, a focebHo o HUiarwy 0gHOCA 0601 gPYUWTIEa ca Heio8UM OCHUBA-
uuma. Hajeehy apumeny gpywiliea 3a ilocebHe HameHe umajy y cny4ajy Kkaga
ce Kopuciliu UpojeKiiHo PuHaHcuparee K0g jasHO-UpUBAliHOT TAapiliHepCiliea,
ige ce gpywiitieo 3a ilocebHe HameHe H0jasmwyje Y YI03U HOCUOUA UPOjeKilia.
Mehyimium, Ha HAUUOHATIHOM HUBOY Ce HA C84 UUTALA 080OM OCHUBAIA U
flocnoearea 08uUx gpywiiiasa, ipumervyje 3aKoH o UpuspeqHum Gpyuiinieuma
kao lex generalis, uume ce apouywitia Upunuka ga ce yéaie cileyu@uuHoCcimu
osux tiocnosHux cybjexaitia. Hamepa ayiiopa je ga citiéope KOHUehilyanHu
OKBUD 3a pasymesarve 06e lpasHe Kailieiopuje u ykaxcy Ha uoiipedy ga ce y
U3B8eCHUM AcileKTUMa 1el0807 0OCHUBAA, 0HOCHO H0CI08Aatba YCcB0je ioceOHA
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dpasuna, yume Ou ce CHIBOPUNU HOBOBHUjU YCI08U 3a H06ehaHy KOHTUPOTY,
WpaHCHapeHTHHOCT U ePUKACHOCT 06UX TPUBpPegHUX CyOjeKaiiia.

Kmwyune peuu: gpywitieo 3a ilocebHe HameHe, UpojeKilina Komianuja, upu-
8pegHO gpyuiitieo, jaéHO-UPUBATIIHO TAPIHePCIi6O.

I YBom

Ipymrso (eHturert, mpenysehe, cybjexr) 3a moce6He HaMeHe VIV IIPO-
jekTHa KommaHwuja (eHr. Special Purpose Vehicle - SPV wmmn Special Purpose
Entity — SPE wiu Special Purpose Company — SPC, y pabeM tekcty: JITH) je
noceOHO IpaBHO /NIe, KOje cé OCHMBA Kao NPUBPEJHO APYIITBO pajy Ipe-
Iy3MMaba aKTMBHOCTH Koje cy iepuHmcane yroBopoM. [IpojekTHa KoMIaHuja
MMa CaMOCTa/aH IPaBHM CYOjeKTUBMTET Off TPEHYTKa perucTpanyje, amm
HIje He3aBMCHA Off CBOjMX OCHMBAYa, MAKO TO MOXe IOCTAaTu y ofpeheHom
nepuopy y 6ynyhHocTn. Y OCHMBA4KOM akTy, Koju Moxe 6uTu y dopmu
OJUTyKe WM YroBOpa O OCHUBAMY, YCTAHOB/baBa Ce IPETEKHa HeaTHOCT
APYLITBa, a/) MOCTOjU MUIUBEHE Y TEOPUj [a OBO APYLITBO He 0OaB/ba
HIKAKBY IPUBpEIHY [IeTATHOCT U3 Koje ce ¢puHaHcupa, Beh je ,,eKOHOMCKM
TIOTIYHO 3aBMCHO OJl CBOjMX OCHMBaya’,' Te Ce YeCTO HA3MBA U ,PASHIM
ppyurrBoM” (eHr. empty/shell company). OBuM ppymTBuMa (pUHAHCHjCKa
cpenctBa 3a usBobhemwa mpojexra 00e36ehyjy ocHuBaum (CrOH30pM) U OHO
He MOXKe [ja ¥IMa VMMOBUHY WM o6aBe3e KOji HUCY y Be3U Ca IPOjeKTOM.
Tek yKonMuKo ce y KacHMjeM IeprORy CTeKHY YCIOBMU, IIPOjeKTHA KOMIIAaHNja
OTIIOUNIbE CAMOCTAJTHO ca 00aB/babeM PeriCTPOBaHe Ne/IATHOCTIL.

JITH je mpaBHU cy6jekT Koju ce Hajuemnhe OCHMBA Kao JPyILITBO ca
orpaHNyYeHoM ofrosopHoluhy, a y npaBy Esporicke yHuje (y mabeM TeKcTy:
EY) 6enexu ce mpakca odopm/baBama OBOT ApylTBa y o0muKy EBporm-
ckor gpymrsa (Societas Europaea — SE) n EBpolicke eKOHOMCKe MHTEpecHe
rpynanuje. Vimajyhn y Buay nocnenme KanurtanHe M3MeHe 3aKOHa O IIPH-
BpeHMM JpymTBUMa Perry6muke Cp6uje (y mamem Texcty: 3I1JI)? o uemy
he 6utu BuIne peun y fjajbeM U3/Iaramy, MOXe Ce KOHCTAaTOBATHU ja Cy IO
yIJiefly Ha KOMyHUTAapHO IIPaBO CTBOpeHM npepycnosu fa ce JITH ocHmsa
u 'y oBuM obmmuyma Kop Hac. Hamarbe, 3Ha4ajHO je yKasaTu Ha YMEbEHUILY
fla ce OCHUBambeM IIPOjeKTHe KOMIIaHMje IPEeHOCe TIOCTTOBHU ¥ PUHAHCHjCKI
PM3MIM ca MaTHYHe KOMITaHuje (OCHMBAYa VN CIIOH30pa) HA OBO JIPYIITBO

1 Jenena TasuBona, Yiosopu o gyiopouHoj capagrwu gpiase, jasHux upegyseha ogHocHO
jegunuya nokanHe camoyiipase u UPUSATHUX UHBCTHUTLOPA Y JomeHY 00a6/bara genaili-
Hociiu 0g ofwiliel unitiepeca, MOKTOpPCKa gucepranuja, beorpag, 2015, 329.

2 3axoH o mpuspenHum apymrsumMa — 3111, Caymbenu inacnux PC, 6p. 36/2011, 99/2011,
83/2014 - mpyru 3akoH, 5/2015, 44/2018 u 95/2018.
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(mpe cBera pusuK Off HACTYIamwba CTeYaja), a KOji Cy y Be3) ca CHePUIHNM
npojektoM. [locmeqryHo, cBe aKTMBHOCTY IIPOjeKTHe KOMIIaHMje, a Ioce6-
HO OHe Koje ce OfJHOCe Ha 3aK/by4lBambe YTOBOPa, IIa I yTOBOPa O KPEeIuTY,
pacronarame COICTBEHNM CPefICTBUMA I CJ1., OfiBMjajy Ce BaH OKBMpaA OIaH-
ca crionsopa. Takobe, camocranuu npasuu cy6jektusurer JJITH noxpasyme-
Ba He CaMO OJJBOjeHOCT Of CIIOH30pa Y IOIJIey BIACHUILITBA, HETO U y IIO-
I7Iefy yIpas/baba OBUM APYIITBOM, WITO MMIummuypa ga JIIH camocranno
JIOHOCH OITyKe KOje ce TU4y IOCTI0Bama OBOT ApyITBa. MehyTum, He Tpeba
3aHeMaputy unmennny pa JITH mocnyje mo ynampen npensubenoM mpo-
rpaMmy, KOju je IIPOjeKTOBAH Off CTPaHe CIIOH30pa,” LITO M0/be JeI0Babha OBOT
IPpYUITBa CTaB/ba y OKBUPE KOjJ Cy OCHMBAUM OCHMBAYKMM aKTOM OJIP € VIIN.

Hapasmpe, nako ocHuBauu geduunimry ummp ocHuBama [IITH n npeno-
ce cpencra Ha JIITH y Bumy ocHmBaukor ynora (koju Moxke OMTH Y HOBILY,
OIIpeMM, 3eM/BUIITY, 00jeKTMa 1 CI1.), MOXe Ce TIOCTABUTY IUTabe ¥ K0joj
Mepu ocHuBauy (cmonsopu) xoHTpomminy HJITH u yTuuy Ha peanmsanujy
aKTMBHOCTK oBOr ppymrBa. IIpema jegHOM Tymademwy MuHncrapcrsa
¢unancuja Penry6nuke Cp6uje, Koje je faTo yrpaBo pajy yKasuBama Ha I0-
Tpeby KOHCONMMAAIVje OBa fIBa APYIITBA, IIOCTOj! HEKOMKO OKOMTHOCTH KOje
MOTy yKasaT! Ha TO Jja MaTWYHO ApymTBO KoHTpoyuie [IITH: 1) akTuBHO-
cru [IITH ce o6aBipajy y MMe CIOH30pa, Y CKIafly Ca HEroBUM MOCeOHUM
IIOCTIOBHMM ITOTpe6aMa, TaKo a CHOH30p CTI4Ye KOPUCTHU Off IOCTIOBamba TOT
OITH; 2) cnoH3op uMa mpaBo OflIy4MBara 3a CTULIAE BehuHe KopucTu off
nocnosama [IITH, nnu myTem ycrmocrap/barba MeXaHM3Ma 3a IOCTIOBAKE IO
IpUHLUIY ,ayTOMaTK3Ma  J[eleTypa IpaBO OAIy4MBama; 3) CIIOH30p MMa
npaso crunamwa sehune kopuctu op JITH n crora moxxe ma O6yme mM3noxxeH
pM3MIIMa BE3aHUM 32 HeroBe aKTMBHOCTY; 4) CIIOH30p 3aAp)kaBa Behuny
pesuAgyamTHuUX WIM BIaCHMYKUX pu3MKa BedaHux 3a [AIIH wmnm merosy
MMOBMHY, KaKO 6M CTeKao KOPUCTH Off HerOBUX MOCTOBHUX aKTUBHOCTH.:
Takobe, muramwe kourposne [JITH of cTpaHe CIIOH30pa MOXe ce TOCMaTpaTu
u Kpos ynory oprasa JIITH, koje nMeHyjy KOMIIaHuje Koje ce jaB/bajy y yI03U
ocHMBaua (CIIoH30pa), 0 YeMy heMo roBOpuTM y HaCTaBKy paja.

O 3Hayaja 3a cTBapambe KOHIENTYa/THOT OKBUPA 33 pasyMeBaibe OBUX
IIPOjeKTHNUX KOMIIaHYja je U yKa3uBambe Ha BUXOBY ClIeln(UIHOCT 300T Koje
ce Ha3MBajy ,APyTBMMA 6e3 3anocinenux . Mako ce y Hajsehoj Mepu oBakBa
APYILITBA [TOBE3Yjy ca IOC/IOBambeM Koje HMje Y CKIafy ca JoOpuM MOC/IOB-
HUM 00M4ajuMa, To ce He ogHocu u Ha JIITH, tum npe mrto 3I1]] He cripevaBa
OCHMBame JIpyIITaBa y KOjuMa HMje 3allOCTIEeHO HM jegHO iuie. ETmanocT

3 Alex Fomcenco, ,,Special Purpose Vehicle: A Micro Merger or Merely a Way of Coopera-
tion”, European Company Law, Vol. 10, Nr. 1/2013, 11.

4 Tymaueme SIC-12 Konconuparmja — EHTuTeTn 3a moce6He HaMeHe, JOCTYITHO Ha afipecH:
http://mfin.gov.rs/UserFiles/File/ MRS/ Tumacenje%20SIC-12%20-%20Konsolidacija%20-
%20Entiteti%20za%20posebne%20namene.pdf 8. 4. 2019.
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OCHMBamba OBAKBUX JPYLITABA OIVIefia Ce Y 3AIUTUTU CaMOT IIOC/IA, IO0CeOHO
y CIy4ajy Kaja HaJ OCHMBaueM Oyfie OTBOPEH CTedaj jep ce Ha OBaj HAYMH
noctioke fa karmurtan JITH ocrane uMyH Ha 3axTeBe ITOBepUOLja OCHMBAYA.

II IpymrTBo 3a noce6He HaMeHe y Mel)yHapogHOM mpaBy

Y mebyHapopHoj HayYHOj IMTEPATy Py He II0CTOjM IMPOKO mpuxBaheHa
nebunnnyja JITH-a, HUTK jefMHCTBEHO U MPELM3HO MTOYMakbe TOra IITa Cy
ocHoBHe (QyHKIMje oBakBoOT cybjexTa npasa. C 063upom Ha To fa JJITH Huje
ofipeheHO Ha yHMBepsa/laH HaulMH, OCHOBHE KapaKTEPUCTMKE OBOT IIOjMa
MOTY BapupaTH Off IpXKaBe /10 IpXKaBe Y 3aBMCHOCTY Off pepepeHTHOT M03M-
TUBHOIIPABHOT OKBUPA, alM U MCKYCTBA NOjeINHNUX jyPUCAMUKIIM]ja Y TIOTTIERY
OCTBapMBama IIpojeKaTa y KOjuMa y4ecTBYjy oBu cybjektn. CXOgHO TOMe,
HaI7TlallaBa Cce U Jia je jefHa of ITOCNefula HEyjefTHa4eHOT M HENpel3HOr
noumama JJITH (1o je moce6HO yowsuBo y Ap>kaBaMa ¢ Mame pa3BUjeHUM
GbUHAHCHjCKMM U TIPAaBHMM MHCTUTYIMjaMa) M30CTaHAK NIPUIMKe Ja ce obe-
s6efie epMKACHMjU YCMOBM 3a TPUKYIUbalbe UHAHCHCKUX CpefcTaBa.” Y
TOM KOHTEKCTY CYy Ofipe[JHMIIe JjaTe Off CTPaHe pelleBAHTHUX TeopeTudapa I
MebyHaponHuX opraHusanyja off Beluke yIoTpeOHe BpeTHOCT 3a CTBaparbe
KOXepeHTHHjeT mornefa Ha nojam JITH-a.

Hamwme, [IITH ce peduHmime kao opraHmsanmja Koja MMa IpaBHM
cybjexTuBUTET (OCTBApUB Yy PA3IMIUTUM (GOpMaMa NPUBPETHUX [APYIITa-
Ba) M OrpaHMYeHe, NPETXOAHO yTBpheHe Lm/beBe (YMjUM OCTBapUBaIbEM
JITH Hajuemrhe mpecraje #a IOCTOjU WIM Mewma OOMMK Yy APYTM BUJ
opraHI/Isaque).6 Taxobe, JITH ce oxgpebyje n kao mpaBHO /MIle CTBOPEHO
Off CTpaHe JIpyTor MIPUBPELHOT APYIITBA (CIOH30pa) TpaHC(epoM CpefcTaBa
y OITH, pagu moctnsama ofpehenor mmmpa. Y TakBOM yCIOBUMA Ce MCTHYE
ma OITH Hema [pyru pasior IOCTOjamba CeM U3BpILICHa TpaHCaKLMja pagu
KOjer jeé OCHOBAaHO, Te€ He JJOHOCHU OJIyKe Off CYIUTMHCKOT 3Hadaja; ITaBU-
1le, TIpaByIa [0 KOj/Ma TakKaB Cy0jeKT GYHKIMOHNIIE CY YHAIIpen YTBpheHa
¥ MaXX/bUBO yCMepeHa Ha OrpaHmyaBame aktuHocTy JIITH-a.” Cmramo ce
HaBoziu ga je JITH TepmuH koju ce KOpucTM y HaMepu Aa ce AedyHMNIIe

5 Abu Naser Chowdhury, Po-Han Chen, ,,Special Purpose Vehicle (SPV) of Public Private
Partnership Projects in Asia and Mediterranean Middle East: Trends and Techniques’,
International Journal of Institutions and Economies, Vol. 2, Nr. 1/2010, 64.

6  Tristano Sainati, Naomi Brookes, Giorgio Locatelli, “Special Purpose Entities in Mega-
projects: empty boxes or real companies? Literature Review”, Project Management Jour-
nal, Vol. 48, Nr. 2/2016, foctynHo Ha agpecu: http://www.pmjournal-digital.com/pmjour-
nal/april_may_2017?folio=55¢pg=58#pg58 5. 4. 2019, 57.

7 Nicholas Gorton, Gary Souleles, ,,Special Purpose Vehicles and Securitization”, Working
Paper No. 11190, National Bureau of Economic Research, Cambridge, 2005, goctymnHo
Ha agpecu: https://www.nber.org/papers/w11190 5. 4. 2019, 3.
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IpaBHU CY0jeKT KOju OCHUBA4YM KOPUCTe pajyl CTBapama IIPaBHOT OKBUpA
3a BUXOBY Capaliby Y CBPXy OCTBapMBamba JOJATHE BPENHOCTH, IITO YjeTHO
Ipe/ICTaB/ba jeflaH Of IIABHUX PA3jiora OCHUBAMbA ):[HH.8

ITopen mpepcTaBHMKA Teopujcke MUCIH, MehyHapopHe opraHusanuje
VIMajy 3Ha4ajHy yJIOry y IIPOMOBMCAbY U I0jallllbaBalby MpaBHE KaTeropuje
ppymrBa nocebHe HameHe. Ha mpumep, mpema ExoHOMcko cormyjanHoj
xkomucuju 3a Asujy n ITanudux JITH ce onpebyje kao mpaBHO nuige, ofHO-
CHO MIPUBPENHO JPYILITBO KOje MMa YOIy HOCHOLA ITPOjeKTa, a KOje Ce OCHU-
Ba IIpeMa pe/leBaHTHMM 3aKOHMMa Jp>KaBe y KOjUMa IPYIITBO MIMa CEMIITE,
IOK Ce Ha OCHOBY aKTa O OCHUBamy MCTOM ofipebyje mocmoBHO MMe, Bac-
HUYKA CTPYKTYpa, yIIpaB/batbe, OATOBOPHOCT 4iaHoBa UTy.” CBeTCKa IapyH-
CKa opraHusanyja akieHryje gBoctpyky ynory JJITH-a, ogHocHO maje ¢pyHK-
nyoHanuy fepunniujy: JIIH je cy6jext koju 06e3b6ehyje mpaBHM okBMp 32
CTBapame CUTypHE CTPYKType 3a IpYy»Karbe YCIyra, aayu U 3a IPUKYIUbarbe
cpefcTaBa — Te IOCTIeAUYHO 3aTBapare GprHaHCHjcKe 1<0HCprI<LU/Ije.10 Nnak,
HajieTa/bHUjU mpernen; ocobenoctu JIITH-a majy Opranusanmja 3a eKOHOM-
CKy capafimy 1 pa3Boj u EBporcka komucuja mpema Kojuma ce pedepeHTHUM
OCHOBHIM KapaKTepyCTUKaMa OBOT cybjeKTa cMaTpajy crenehe ogpenuniie:

- JITH je npasHo nuie (Hajuemrhe APYIITBO C OrpaHMYEHOM OJTO-
BopHoluhy, MoHeKay, OPTaKIyK Wau joint venture, UTH.) GOpMaIHO
PErucTpOBaHO KOJ HAJJIeKHOT HAI[MOHATHOT TejIa U IIOJJIONHO (-
CKaJTHUM U IpyTUM obaBe3aMa IpeMa OHOj AP>KaBU y KOjoj MMa ce-
OUIITE U 10 YMjUM 3aKOHMMA j€ OCHOBAHO;

- JITH je apyWITBO OCHOBAaHO fa M3BpIIM cHeHUUYHY QYHKIN)Y
OTpaHNYeHy y O0OMMY WIM BPEeMEHCKN, C jefHUM WIM BMIIE IpPU-
MapHUX KPeJuTopa;

- JIIH y najsehem 6pojy cnyuyajeBa HeMa W/IM MMa MaJIo 3alIOC/ICHNX,
He CIIPOBOAM BeNMKM Opoj aKTMBHOCTHM M HeKajla HeMa Behy ¢u-
34Ky NPUCYTHOCT Off jeSHOCTaBHE TabJe ca IMOCIOBHUM MMEHOM
(enrn. brass plate), xojom noTBphyje cBOjy perncTpoBaHoCT;

- JIIH je 4ecTo 3aBMCHO JPYILITBO, APYLITBO CYIICU/IXj€PHO IIOBE3AHO
ca IpyroM KOpIiopanmjoM (Mo)ke IOCTOjaT! U Y OONMKY XOJ/IMHIA,

A. Fomcenco, 14.

United Nations, Economic and Social Commission for Asia and the Pacific (ESCAP), A
Primer to Public-Private Partnershipsin Infrastructure Development, zocTynHo Ha agpecn:
https://www.unescap.org/ttdw/ppp/ppp_primer/211_special_purpose_vehicle_spv.html
5.4.2019.

10  World Customs Organization, Introducing Public Private Partnership, Part II, Vol. 2,
JOCTYIIHO Ha ajpecu: http://www.wcoomd.org/-/media/wco/public/global/pdf/topics/facili-
tation/instruments-and-tools/tools/single-window/compendium/swcompendiumvol2partii.
pdf 8. 4.2019, 12.
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anu v Beh moMeHyTe pa3He KOMIIaHUje) 4ije je IOC/IOBHO CeVIITe
Ha JIpyroj Tepuropuju y opHocy Ha cepumre JIIH-a (c o63mpom
Ha To [IITH y mpakcy Moxe mocrojatu u 6e3 ¢pusudke AMMeH3uje,
cefyIITe M TPUIAJHOCT [pxaBu ce onpebyje mpema eKOHOMCKO]
TEPUTOPUjI T10 UMjuM je 3akoHMMa garo [IITH perucrpoaHo);

- cymruHa nocnosHe ¢ynkuuje JITH-a cacroju ce y mmacupamy
cpencTaBa M (QUMHAHCUpamy IOCIOBamkba, y3 Hajuelrthe MIHNMAIHY
yJIOry Koja ce THde YIpaB/baykKMX U pyKoBofehyx akTMBHOCTY;

- pasnmosum 3a ycnocrabbame JIIH-a cy pasHoBpcHmM: samrura
KOMITaHMje 0Of GMHAHCKjCKOT PU3NUKA, OOMIHO Y KOHTEKCTY BE/TMKIX
ynarama ¥ KOMIUIEKCHMX (UHAHCHjCKMX OIlepaluja, lakiie [o-
Oujame M03BOJIA 1 OCTBApyBaIba IIpaBa y TOKy cIpoBobhema jaBHO
— IPUBATHOT ITIapPTHEPCTBA;

— CBAaKakKo, Kako He IOCTOji YHUBep3aaHO npuxBahena geduHmiyuja
HIIH-a, uctude ce fa NpeTXONHO HaBeleHEe KapaKTEPUCTUKE He
MOpajy cBe KyMYJIaTUBHO OUTV IPUCYTHE KOJ| jeHOT IPUBPEJHOT
ApyIITBa fla OU Ce OHO CMATPasIo OBOM KaTerOpyjoM.

Ha nuBoy EBpomncke yunje (y gaem texcry: EY), IITH nmm mpojexktHa

KOMITaHNMja Ce Yy BeIMKOj MepU M3ydaBa Kao Cy0jeKT jaBHO-IIPUBATHOL IIap-
tTHepcTBa (y mameM Ttekcry: JIIII), a y oxBupy soft law (bopmanHo mpaBHO
HeobOaBe3yjyhux) nsBopa Hajuenthe ce momume Kao Cy6jeKT KOX MHCTUTY-
IIMIOHATHOT ]HH,I2 Koje TojpasyMeBa 00aBe3HO OCHVBaMbE 3ajeHUYKOT
IpUBPEJHOT APYIITBA MewloBuTor Kanurana. Ocraje HejacHO 300r yera ce

11

12

40

The Organization for Economic Co-operation and Development (OECD), OECD Bench-
mark Definition of Foreign Direct Investment, 4th edition, Paris, OECD Publishing, 2008,
JOCTYIIHO Ha afipecu: https://ec.europa.eu/eurostat/ramon/statmanuals/files/Foreign_di-
rect_invest_EN.pdf 5.04.2019; European Commission, Eurostat, Statistics Explained,
Glossary: Special-purpose entity (SPE), 2019, goctynHo Ha agpecu: https://ec.europa.eu/
eurostat/statistics-explained/index.php/Glossary:Special-purpose_entity_(SPE), 5. 4.2019.

3eeHa KibUIa O jaBHO-IIPUBAaTHOM IIAPTHEPCTBY M IIpaBy 3ajeflHMLIE O jaBHUM
yroBopuma 1 KoHIjecujama 13 2004. romuHe, 0BO IpUBpeFHO APYIITBO ofpebyje kao ad
hoc cybjexkTa OCHOBAHOT Of CTpaHE jaBHOT M IIPMBATHOT IApTHEPa Pajyu CIpoBohema
nHcTuTyuoHantor obiauka JIIII. Bup. Green paper on Public private partnerships and
community law on public contracts and concessions; Commision of the European communi-
ties, Brussels, 30.4.2004; COM(2004) 327 final, nocTymHo Ha agpecu: http://europa.eu/leg-
islation_summaries/internal_market/businesses/public_procurement/I122012_en.htm, 3. 4.
2019.

CrmuuHo ce HaBopu M y VIHTepIpeTaTMBHOM caommrerny Komucuje o nmpumenn mpasa
3ajepguuie o jaBHMM HabaBKaMa M KOHIjeCHjaMa Ha MHCTUTYLVOHAIHM OONMK jaBHO-
IIpYBATHOT IapTHepcTBa U3 2008. rofyHe — y LWbY CHPOBODEea MHCTUTYIMOHATHOT
jABHO-TIIPMBAaTHOT IIAPTHEPCTBA, jaBHM M IPUBATHM IIAPTHEP OCHMBAjy IPUBPETHO
IPYLUITBO MEILIOBUTOT Kamurtana (eHIN. wmixed entity wim mixed-capital entity). Bup.
Commission interpretative communication on the application of Community law on Public
Procurement and Concessions to institutionalised PPP (IPPP), Brussels, 2008, BocTyIHO
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momahy 3akoHOAaBall OIpefeNo Ja U y ClIydajy yropopHor o6muka JIIII
npenBuaAy 06aBe3HO OCHUBAme IPOjeKTHe KOMIaHuje, C 0631MpoM Ha TO JAa
yrosopHo JIIII mo medmHMIMjM HOfpasyMeBa MOCTOjarbe MAPTHEPCKOT Off-
Hoca 13Mely jaBHOr U NPMBATHOT IapTHepa 3aCHOBAHOT Ha YroBOpY, a 6e3
OCHMBamba HOBOT IIPUBPEFHOT Cy0jeKkTa (II0CTIOBHE MHCTUTYILHjE).

III IpymTBO 3a moce6He HaMeHe Kao Cy0OjeKT
jaBHO-TIPMBATHOT NMapTHEPCTBA

JaBHO-IpMBAaTHO NapTHEPCTBO, NMOCMAaTPaHO IOJ JIYyIOM Hay4dHe U
CTpPy4YHE jaBHOCTM, JAaHAC C€ OMNNUCYje Kao IOXKe/baH KOHILIENT y IOMEHY
pasBoja MHPPACTPYKType U NpyXKama jaBHUX yciyra. Pagu ce o mapTHep-
CTBY, Koje Yy OMTM cafip)KV TpojeKaT, OffHOCHO II0YMBa Ha yroBOPY, KOjUM
ce ypebyje ¢unHaHcupame, U3rpajitba, PEKOHCTPYKIWja, YIpaB/bame WIN
ofip>kaBame MHPPACTPYKTYPHUX U APYrux objekaTa Off jaBHOT 3HAYaja MU
IpyXae YCIyra Off jaBHOT 3Hadaja. 300r Tora IITO jeAHY YTOBOPHY CTpa-
HY YBeK YMHM jaBHOIIPABHMU CY0OjeKT, /iy ¥ paiy Tora LITO 3a CBOj IpefMeT
yBEK MMa MOCTHU3arbe HEeKE jaBHE CBPXE, TIOMEHYTH YTOBOD HasMBa Ce€ jaBHU
yrosop. [loHomIeme ofmyke o peammsanuju npojekra kpos JIIII, ynyhyje Ha
us6op usmeby yrosopuor u nucrurynmonansor JI1I1-a, koju npencrasipajy
onmrenpuxsaheHe o61mKe OBOT KOHIENTA, Majja je y TEOPUjU 3aCTYIUbEH
craB ga o6mmka JIIII-a Moyke 6MTH MHOTO BUIIE.

IIpojexTHa xommaHmja kop JIIII-a, xoja Moxke 6utu y ob6muxy JITH,
KOHIIeCMOHOT mpefy3eha WM 3ajefHNYKOr HPUBPEJHOr APYIITBA Me-
IIOBUTOT KalMTaja, OCHMBA Ce y CIy4ajy Kaja ce KOPUCTU IPOjeKTHO
buHaHCHpame M He MOXe fia 00aBjba OMJIO KOjU IPYTH II0CA0 KOjU HUje Heo
npojekTa. Y Teopuju ce uctude na ce JIIH xopucty kop mpojekara JIIII-a
ma 6u ce oMoryhmno kpeguTupame IIpojeKTa He3aBICHO Off CIIOH30pa, fja bu
ce 3aJIp)Kajia cpeficTaBa 1 obaBe3e I10 OCHOBY IIPOjeKTa BaH OKBUpa OutaHca
CIIOH30pa U Ja 61 ce M30/I0BA0 IIpoOjeKaTr U 3apaje Off IpOjeKTa Of cTedaja
6uno xor of crionsopa.'* IIpojekTHa KoMITaHMja 3aK/by4dyje MOAYTOBOpE Ca
OpojHMM OopraHm3alnyjaMa, Ha Koje IIpeHOCH U3BpIIehe MHOTUX aKTMBHOCTL.
OHa y cymITuHM IIpecTaB/ba KOH30PLMjYM, KOjU Jofie/byje IIOfyTOBOPe KOju

Ha agpecu: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0]J:C:2008:091:0004:0
009:EN:PDF), 5. 4. 2019.

13 Hnp. pjaHCKM HayYHMIY pasiMKYjy YTOBOPHM, OPraHM3ALMOHM M MPEXHMU IPOTOTUIL
JIIIL. Bun. Gudrid Weihe Public-Private Partnerships: Meaning and Practice, PhD Thesis,
Copenhagen Business School, 2009, 34.

14 D. Grimsey, M. K. Lewis Public Private Partnerships, The Worldwide Revolution in Infra-
structure Provision and Project Finance, Edward Elgar Publishing Ltd, Cheltenham, 2004,
196.
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C€ OJHOCE Ha pa3/ININTE €JIEMEHTE npojeKTa Apyrum KOMHaHI/IjaMa, OJHOCHO
nogyroBapadmnma.

Ocum ca nogyroBapaduma, MpojeKTHA KOMITAHMja MOXKE HETIOCPEHO
fla 3aK/bY4M jaBHU YTOBOP Ca jaBHUM CyOjeKTOM, MaKo je demha curyaruja
y mpakcy fia ce [JITH ocHuBa Tek HaKOH 3aK/bydera jaBHOT yroBopa naMeby
jaBHOT W TIpuBaTHOT Cy6jekTa.'> OCMM TIOMEHYTMX YrOBOpa, MpOjeKTHa
KOMIIaHMja 3aK/bydyje M YTOBOPE Ca CaBeTHUIMMA, 33jMOJABLIMMA ¥ CIIOH-
30pMMa WIM MHBECTUTOPMMA, OJHOCHO JMIIMMA KOja OCHUBAjy IPOjeKTHY
KOMIIaHHjYy.

Hapasme, JITH je cy6jexr JIIII-a xoju omoryhaBa nojauany KOHTpoIy
U aricopOoBare, OTHOCHO OTpaHNMYaBarbe ITOCIOBHOT PU3VIKa, IIpe CBera u3
yI7Ia IpUBAaTHOT IapTHepa Koju Hajyemrhe ¥ MHCUCTMPA Ha OCHUBAMY IIO-
CeOHOr IPMBPENHOT ApymTBa (IIpe CBera KOJ ,KallUTAJTHO MHTEH3UBHUX
MHQPaCcTPYKTypHMX IpojekaTa). Vmak, ¢ 063upom Ha To Aa ce cBako JITH
MOYKe Pa3/IMKOBaT! y OJJHOCY Ha IPYIO Ha OCHOBY OCHMBAYKNX aKaTa, HeroBa
yJIOTa je HepeTKO CBOjcTBeHa caMo cnenuduanoM nopyxsary JIIII-a. Crora,
Kapaktepuctuke [ITH sHavajHO Bapupajy y 3aBUCHOCTM Of IIOjeIVHAIHUX
CIIopasyMa yK/by4eHMX CTPaHa, l1a ce y LM/by MPAKTUYHOCTU U IOCTH3aIba
KOMIIPOMIACA, KAaKO y TE€OpHjU, TAaKO U Ha HOPMAaTMBHOM IIaHY, Ha BEOMa
yonurrasajyhu, nojegHocTaBbeH HaumH Hajuemhe rosopm o JIITH kao o
(bakTOpy y MHCTpYyMeHTanmM3aluju MHCTUTYLOHanHor obnuka JIIIT-a.

VHCTUTYIIMOHATHO jaBHO-IIPMBATHO IIAPTHEPCTBO MOXKE HACTaTyU
HOKAaNMTANMM3ALMjOM jaBHOT Hpepyseha mim mpuBpeqHOr APYLITBA 4Kju je
OCHUBAY Jp)KaBa Of CTpaHe IPUBATHOI Cy0jeKTa VI OCHUBameM HOBOT
mpyurBa (ad hoc Tema). YV ClIOBeHauKOM IIpaBy Ce HasyBa IIAPTHEPCTBO
y dopmu opHOCa KarmmTanma, ® a y XpBaTCKOM IIPaBy Ceé Ha3uBa CTaTyCHO
JIIIL"7 Ha macramak mHcTUTynMoHanHor JIIII-a nmpuMmemyjy ce mpommcu
Koju ypelyjy nmpuBpenHa mpymTsa jep je IO Cpefy OCHUBambe KIACMYHOT
IpUBPEJHOT JAPYIITBA, OJHOCHO APYIITBAa KamuTana. [IpaBuia us obmactu
IpaBa IpUBPEJHUX [pyLITaBa IPUMEILYjy C€ KaKO Ha IIOCIOBambe, TaKo
U Ha ynpasbame MHCTUTYUMOHanHMM JIIII-om. IIuTame KoHTponucama
3ajeTHNMYKOT NPVBPENHOT OPYIITBa Off CTpaHe OCHMBa4ya HUje PETYNNCaHO,
a YBa)KaBaMO IbETOB 3HA4aj jep MPeACTaBHMUIM OCHMBAYA 3ajeJHUYKOr IpU-
BPEIHOr APYIITBA YMHe Of0O0p AMpPEKTOpa TOT APYLITBA.

15 VY 0BOj cuTyaumju jaBHM YroBOp KOjU 3aK/by4yjy jaBHM ¥ IIPUBATHM IapTHep 61 6uo
I7IaBHM yTOBOP, @ YTOBOPYU IIPUBATHOT IIapTHEpPa U MOfyroBapada 61 611 IpeTXOfHM
YTOBOPH.

16  3akoH 0 jaBHO-TIpMBaTHOM HapTHepcTBY Pemny6rmke CroBenuje n3 2006. rogute (Zakon
0 javno-zasebnom partnerstvu), 4i. 2, JOCTYIIHO Ha ampecu:. http://www.uradni-list.si/1/
objava.jsp?urlid=2006127¢stevilka=5348, 10. 4. 2019.

17  Zakon o javno privatnom partnerstvu Republike Hrvatske, @w1. 2 cT. 5, gocTymnHo Ha
appecu: https://www.zakon.hr/z/198/Zakon-o-javno-privatnom-partnerstvu, 10. 4. 2019.
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Mosxemo pehu 1a KOHTpO/Cae IPOjeKTHOT IPYLITBA KPO3 yTUIIabe
Ha OJ/TyKe PyKOBOJCTBA HUje YBeK Y IIYHOj Mepy OCTBapMBO, 300T YMIbEeHMIIe
Jla MIIa KOja Cy MMEHOBaHa y OpraHe IIPOjeKTHe KOMIIaHuje uMajy oxpeheHe
IOYXHOCTHM IIpeMa HOBOOCHOBaHOM JpyluTBy. IlocTaB/pa ce murame fja au
mupextop HITH, xoju je Hajuemrhe m aupexTop MaruyuHe KoMmnauwuje (T3B.
LIpebalnBame” 3aM0CTeHNX off cionsopa ka AITH), mtutu nHTepece camo
JITH vmn u gpymrBa ocHuBava [IITH, nmajyhu y Buny npasuso na ,,ako jeHo
APYLITBO JOMMHUpA HaJl APYTMM IIOCTOjM PU3MK ja he MaTM4YHO ApPYIITBO
KOPMCTUTY 3aBJMCHO APYIITBO 3a COICTBEHE IOC/IOBHE IW/beBe, He Bopehn
payyHa O JyrOpOYHOj (DMHAHCHCKOj ONPKMBOCTM 3aBUCHOT ApymITBa’'®
MebhyTM, MO>keMO 3aK/byYMTH Ja Cy OBa JIMIIA [yXKHA Jla IOCTYIAjy y CK/Ia-
Ry ca HajoorsuM nHTepecoM JIITH, a He o HajmoOry OCHMBaua, IITO je mpeMa
nomahem mpaBy y ckmagy ca wi. 61-80 3I1]I.

Kapma npojexTHy KOMITaHMjy OCHMBA [IBa WJIM BUILE CIIOH30pa, IIperno-
pyKa je Ia OHU IOCeRyjy jefHaKe yfene y TOj KoMmnanuju. Ha Taj HadyuH Hu
jemaH of MOMeHyTMX cy6jekaTa HeMa OJIydyjyhm yTuiaj Ha KOMIIaHM)y U
06aBe3HM Cy [ja KJby4He OTyKe JOHOCE je[HOITIACHO, ~ LITO IIPefiCTaB/ba U3-
y3eTaK y KOMIIaHUjCKOM IIpaBy, C 0631pOM Ha TO Jia Ce OBO IIPABIJIO OHOCK
Ha IpymITBO Kanurana. IIpema 0oBOM MMI/bemY, HEBAXKHO je KO je MMEHO-
BaH 3a IUPEKTOpa TOT APYLITBA, OGHOCHO KO je Of IpeficCTaBHIKA CIIOH30Pa
YK/by4YeH y U3BPIIHM OpPraH IpojeKTHe KoMmmanuje. C fipyre cTpaHe, jaBHU
U IPUBATHM ITAPTHEP 3ajeHUYKM YIIPaB/bajy HOBOOCHOBAHMM IIPUBPETHIM
APYLITBOM, Y 3aBYICHOCTH Off IIPOLIeHTa y4elrha y KanmuTaay fpyLITBa. YKO-
JIMKO jaBHU IapTHep MMa MamMHCKO y4ernhe y kanutany JITH, on Moxe fa
3aJip>KU KOHTPOILY HanzgrnpaB)baH,eM IIOC/IOBarba OBOT APYLITBa IIyTeM pas-
MUYUTUX MEXaHM3aMa.

IIpunaguuny Teopujcke MMUCIM Harlamasajy ga je JIIH rmaBum pas-
JIOT 32 YCIIEIIHOCT KOHIIEITA jaBHO-IIPUBATHOT IIAPTHEPCTBA jep NpefcTaB/ba
mobap OKBUP 3a IPUKYIUbalbe KallMTasa, JIeTa/lHO IIOBe3MBambe yYeCHMKa
(momyT 3ajMopaBania, pMHAHCKjCKMX MHCTUTYIINjA, jABHOT CEKTOPA, KPeAuT-
HMX areHIlUja U CJ1.) ¥ CHabieBame, IPON3BO/bY, MAPKETHHI, Te IIACMAaH
MIPOM3BOJIa VJIM YCITYTe KOjU jeé Y OCHOBU IPOjeKTa.

[Ipema momaheM mpaBy, OZHOCHO 3aKOHY O jaBHO-IIPMBATHOM IapT-
HepCTBY ¥ KoHIecujama (y mabeM Tekcry: 3JIIITK),** IITH xao cy6jexra

18 MebyHnaponna ¢uuaHcHjcka Kopropauyja, Kopiopaitiueno yiupaemwaree - GpupyuHux,
beoorpap, 2011, 339.

19 A. Fomcenco, 11.

20 ITomumy ce cnefehy MexaHU3Mu 3afpkaBama KoHTpose Haj JITH: mpaBo BeTa, 37maTHM
I71aC, PeCTPUKTMBHE IIOCTIOBHE YTOBOPHE K/Iay3yIle.

21 A.N. Chowdhury, P. Chen, 64.

22 3aKoH O jaBHO-IIPMBATHOM NapTHepCTBY M KoHuecujama — 3JIIIIK, Cryxbenu inacrux
PC, 6p. 88/2011, 15/2016 1 104/2016.
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JTII1-a ocHMBAjy IpUBATHY VIV jaBHY IIAPTHEP 3a MOTpebe 3aK/byderha jaBHOT
yroBOpa, OTHOCHO 3a IoTpebe peannsanije mpojexkra JTIIL.2 Mako 3aKOHCKM
nocroju MoryhHoct ocHuBama JJITH 3a morpebe 3ak/pyuera jaBHOT yrOBO-
pa, yemha je cuTyanmja y mpakcu fia IpMBaTHU Cy6jeKT (MHBECTUTOP WM
CIIOH30p) y4ecTBYyje Ha TeHzepy, a JIIH ocHuBa HakoH 3aK/bydera jaBHOT
yrosopa. ITpema 3JIIIIK, JIITH ce o6aBesHO OCHMBA paju peanusanyje
jaBHOT YyroBOpa I MOXKe Y4eCTBOBATU MCK/bYYMBO y CIPOBODemYy Impojekara
JIIII, opHOCHO KOHILIeCHj€e Y UMjy CBPXY je ocHoBano.2* HakoH foHOIIemba 0C-
HMBAYKOT aKTa, IPMBATHM MTAPTHEP ce obaBesyje [ia yHece, OFHOCHO YIUIATH
YTOBOpEHY BPERHOCT ynora u usspmm peructpaunjy JIIH-a y Arennuju sa
npuspenHe peructpe. Hakon perucrpanmje [IITH-a, cBa mpaBa u o6aBese
IPUBATHOT IIAPTHEPA, KOjeé MMa IO OCHOBY jaBHOT yTOBOPa, IPEHOCE Ce Ha
JIIH, a npuBaTHM IapTHEP OCTaje HEOTPAHMYEHO COMMUAAPHO OATOBOPaH 3a
obaBese 113 jaBHOT yrOBOpa.

IV [IpymTBo 3a noce6He HaMeHe y CPIICKOM NMO3MTUBHOM IPaBy

Mako mocToju MOryhHOCT #a ce oCHyje U y ApyTMM 06macTuma, mpe
cBera y obmactu TprosuHe, npepahusauxe nunycrpuje, I'T ungycrpuje u ci.,
y npaBy Cp6uje nmpaBuu nonoxaj IITH ypeben je camo 3JIIIIK u To jepHOoM
3akOHCKOM oapenbom. ITpema wiany 12 crasa 1 3JIIIIK, OITH ce o6aBesHO
OCHUBA paJM peajnusalyje jaBHOT yrOBOPa, OCUM aKO IIPENJIOrOM IIPOjeKTa
JTIT1, oHOCHO KOHCEMOHMM aKTOM Huje apyrauuje ogpebeHo n Moxe yue-
CTBOBATM UCK/BYUMBO Y cipoBobemy npojexra JIIII/KoHuIecuje y unjy cBpxy
je ocHoBaHO. Ha cBa ocrasa nuTama y Be3) ca OBUM [IPYIITBOM, IpUMeEIbYje
ce 3I1]I xao lex generalis. OBo mpymTBO Impema gomaheM mpaBy Moxxe 6UTH
OCHOBAHO 11 32 MOTpebe 3aK/byuerba jaBHOT yroBopa, Kaza ce IITH nojassbyje
Kao YYeCHUK Ha TeHJepy, aiu jaBHa Tena 'y Peny6muiy Cp6uju HeMajy paBo
7la 3aXTeBajy OCHMBaIbe [JPYLITBA 33 IIOoCeOHe HAMEHe Pajii y4eCcTBOBama y
IIOMEHYTOM IOCTYIIKY.

Hapame, y Cpbuju ce [IITH Moxke ocHuMBaTH y CBUM IIpaBHUM ¢op-
mama koje mpemsuba 3IIJI (oprayko APYIITBO, KOMAHAUTHO MAPYLITBO,
JIPYIITBO C OTPaHIYeHOM OfroBOpHOMhy 1 aKI[MOHAPCKO PYIITBO),> ami
ce y npakcu JJITH Hajyemrhe mojaBsbyje y dopMu ApyIITBa ¢ OrpaHMYEHOM
oxrosopHoinhy. Jmak, Ha OCHOBY ITOC/IE/IbUX 3aKOHOJABHNX HaIopa fia ce
U3BPIIY XapMOHM3alJja HallMOHATHOT KOMIIAHMjCKOT IIpaBa ca nmpaBoM EB-
poricke yuuje, 3I1JI je meman fgBa myTa y ToKy 2018. ronuHe, a yCBOjeHUM

23 3JIIIIK, 4. 4 cT. 1 Tau. 6.
24 3JIIIIK, ut. 15 cT. 1.
25  3IIM, un. 8.
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3akoHOM O M3MeHaMa U AOIIyHaMa 3akoHa O MIpUBpEAHNUM ,ILpYIHTB]/IMa26

Cy yBefleHe KaIuTajHe IIPOMeHe 110 CTaTyCHO NpUBpenHO npaso y Cpbujm.
Hamme, op 1. janyapa 2022. rogmue 6mhe moryhe ocHumBatm mpuspefHa
ppymrsa (ma tako u [IIH) y mBe HOBe, 10 IMOpeK/Ty KOMYHUTapHe IIpaB-
He ¢opme: EBporckom akimoHapckoM ApywTBy (Societas Europea — SE, y
lla/beéM TEeKCTY: eBPOIICKO JIPyIITBO) M EBpOICKOj €KOHOMCKO] MHTEPECHO]
rpynanuju (y ZabeM TeKCTY: rpynaumja).27 [Tpema oppenbama 3I1[I-a, eB-
POIICKO APYIITBO OCHUBA Ce Y IPaBHOj POPMU aKIMOHAPCKOT APYILITBA, YUjU
je OCHOBHM KallUTaj IOfle/beH Ha aKLyje Koje MMa jefaH MIU BUIIEe aKLU-
OHapa, Koju He OArOBapajy 3a obaBese ApyuITBa. Vmak, 3a pasiuky of ak-
IIMOHAPCKOT JIPYMITBA, KOJ, €BPOIICKOT [IPYIITBA IOCTOj) HEKOIMKO CIIOXKe-
HUX NOCTYIIaKa OCHMBAaMha C €IEMEHTOM MHOCTPAHOCTY KOjy IaTO APYLITBO
noBesyje ca TepuTopujoM ApkaBa wianuma.’® C mpyre crpame, EBporcka
€KOHOMCKa MHTepecHa rpynauuja npema 3IIJI-y mpencTasba IIpaBHO NNIle
KOje OCHIMBRjy HajMame [IBa MPUBpPEHA IPYIITBA, IPENy3€THUKA, OHOCHO
Apyra IpaBHa Wiy GM3MYKa NUIa Koja 06aB/bajy HO/BOIIPUBPETHY WU APYTY
TEMaTHOCT Y CKIaZy ca 3aKOHOM, Off KOj/X je HajMame jeHO perucTpoBa-
HO Ha Teputopuju Peny6nuke Cp6uje, a Apyro Ha TepUTOPUjU ApyTe gpiKa-
Be 4iaHuue.” Ipymanuja ce OCHMBA pajiM JTaKIIer OCTBapuBamba, PasBoja,
ycknahuBamwa 1 3acTynamwa NpUBPENHUX U SPYTUX eKOHOMCKVX MHTepeca 1
aKTMBHOCTU HeHUX uraHoBa. 3I1/I-oM ce mpenusupa u ja Iwb rpynaiyje
HIje CTUIalbe COIICTBEHe NOOUTHM, Te Ja IpyHalyja HeMa COICTBEHY Jelar-
HOCT, a IIOC/TIOBEe ¥ aKTMBHOCTU KOje NpefysuMa pajyl OCTBapuBaiba LM/ba
360T Kojer je OCHOBaHa IIPefCTaB/ba IOMYHCKY, OHOCHO TOMOhHY aKTMBHOCT
y 06aB/batby IETATHOCTH HeHnX wiaHosa.>’ C 063MPOM Ha TO /Ia Ce Ha HUBOY
EY IITH najuenthe ocHuBa Kao APYIITBO C OTPaHMYEHOM OATrOBOpHOIINY,
€BPOIICKO APYIITBO WM Ipynanuja, 6uhe 3aHMM/BMBO MCIIPaTUTH Kako he
ce y nomahmm ycnoBuMa MCKOPUCTUTY IPUINKA Kojy he cTBopuTy HOBM 3a-
KOHCKM ycnoBu. Haume, nurame cnoxenoctu penennuje EY muctuTyTa y
CPIICKO IIO3UTMBHO IPaBO YBEK je aKTye/IHO, IOTOTOBO MMajyhu y BUny aa y
Cp6ujn 9ak HM KyITypa aKIMOHAPCTBA jOII YBEK HMje Ha 3aBUJHOM HUBOY,
OJIHOCHO Jia ce y moMahoj mpuBpeny TeIko CIpoBofe 1 1mocrojehy 3akoHMu,
Te je yowbVBa HEPaBHOTeXA y penanuju u3Mehy mosuruBHoNpaBHe KayMme

26  3axoH 0 M3MeHaMa I [OIyHaMa 3aKOHa O IPUBPENHMM ApYIITBUMa, Cryxberu inacHux
PC, 6p. 95/2018.

27 IlpomucaH pok je y cknagy ca Tpehom peBusujom HarmoHamHor mporpama 3a ycBajame
IpaBHUX TeKoBMHaA EBpolicke yHuje koju je ycBojeH 1. mapra 2018. ropuHe, JOCTYIIHO
Ha afipecu: http://www.mei.gov.rs/upload/documents/nacionalna_dokumenta/npaa/npaa_
2018_2021.pdf, 10. 4. 2019.

28  3I1M, meo XIa.
29  3II[, un. 580 6.
30 3IIM, un. 580 B.
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U YC/IOBA C jefjHe CTpaHe, ¥ peaJHOCTM NMpakTU4YHOTr (He)crmpoBobema mpe-
y3€eTIX, OGHOCHO PeLMINPAHNX KOMYHUTAPHUX HOPMU U MHCTUTYTA C IpyTe
CTpaHe.

Takobhe y konrtekcTy mpasHor ypebewa JIIH-a y momahem mpasy,
BaXHO je yKasaTM Ha YMIbEHUIy 3 OHO He IIPeACTaB/ba OPraH BIACTU Y
cMUCITy 3aKOHa O CT060JHOM NPUCTYIy MHPOPMaljaMa Off jaBHOT 3Ha4aja
(v mammem teckry: 3CITMJ3),*! mro onemoryhasa mpumeny Mexaumsma Koju
HY/JJ OBaj IIPOINC 3a foOMjame IofaTaka O BUXOBOM Pajy, Te HOCTeAYHO
HIje 06e36eheH OBO/baH CTeleH TPAHCIIAPEHTHOCTU paja OpraHa BIacTU
y oBoj obmactu. [locajamma Ipakca je Iokasana fia IOCTOju moTpeba ja
ce omoryhu yBup y meo moparaka o pajly OBaKBUX IIPMBPENHUX Cybjekara,
KaKo 61 jaBHOCT MMaa MOryhHOCT fja MpoIleHy palMOHaTHOCT Kopuinherma
jaBHUX Cpe[iCTaBa M pajia IPEeCTaBHMKA OPraHa jaBHE BracTn.>? Epenryan-
HO, Of] CTpaHe ayTopa Ipenopy4yeHo, Hopmupamwe JIITH-a kao oprana Bna-
ctm y cmucny 3CIIM]3-a, omoryhmno 6m mpuMeHy MHCTpyMEHTapujyma
OBOT ITpoINCa 3a JoOujame IofaTaka O BUXOBOM pafly, a 4iuMe Ou ce moce-
AMYHO cMamyle MOryhHOCTM 3a 3moynorpebe y QYHKIVOHNCAbY OBAKBMX
cybjexara.

V Heka nutama 0 XapMOHM3alyja CPIICKOT MIO3MTUBHOT NIpaBa
ca nmpaBoM EV y o6mactu JITH

[Ipema m3menama 3JIIIIK n3 ¢ebpyapa 2016. ropgmHe jaBHa Tena
BMIIE HEMAjy IIPaBO Jja Tpake Of Tpyla /ML HaBeleHMX y Wi 14 cT. 1 ma
uMajy oppeheny npaBHy ¢popmy Kako 61 ydecTBOBajIa y HOCTYIKY HOfeNe
jaBHOT yroBopa. OBO 3aKOHCKO pelllele ocefuIa je yckaahnupama npasu-
7a ca oHUM Koje Baxke y EY, omHOCHO ca mpaBmiaoM fia ,,rpyne IpuBpeIHUX
cybjexara MOTY y4eCTBOBATH y IMOCTYII{MMA JOfiefle jaBHUX yroBopa 6e3 06-
3Mpa Ha HBUXOBY MPaBHY GOPMY, OCUM Kafia je To HykHO".>> MebhyTum, npe-

31 3axoH o cmobogHOM HpuCTyIy MHPOpManujaMa of jaBHor 3Havaja — 3CIIN]3, Cryxcbenu
inachux PC, 6p. 120/2004, 54/2007, 104/2009 i 36/2010.

32  Josan Huuuh, Ana Apcennjenh Momunnosuh, JasHo - dpusailina uapitivepcitiéa u
apucilyii uHgopmayujama og jaséHoi 3nauaja: upasHu oxeup u upaxca, IlaptHepu 3a
memokparcke npomene Cp6uja u [IpaBHu ckeep, 2019. JocrynHo Ha appecu:http://
www.partners-serbia.org/wp-content/uploads/2019/02/Analiza-Javno-privatna-partnerst-
va-i-pristup-informacijama-od-javnog-zna%C4%8Daja.pdf, 12. 4. 2019, 22; IIpEYrosop,
IIpegnosu u xomenifiapu 3a jaeHy pacipasy o HAupily 3aKoHa o cnob6ogHoM TPpUctiyiy
ungopmayujama og jasnoi 3nauaja, beorpap 2018. TocTynmHo Ha appecu: http://www.
preugovor.org/Amandmani/1447/Predlozi-i-komentari-za-javnu-raspravu-o-nacrtu.shtml
12. 4. 2019, 4.

33 B. mpeprosop, cT. 15, ka0 u wi. 19 Tau. 2 Jupektuse 2014/24/EY (enrn. Directive
2014/24/EU of the European Parliament and of the Council on public procurement and

46



10-12/2019. JoBana Tomuh, Mapuja Mujarosuh (cTp. 35-49)

Ma jomaheM mpaBy, Off CBUX y4eCHUKA y IOCTYIKY 4Mja je IOHy/a OLlemheHa
Kao HajIIOBOJ/bHMja MOpa Ce 3axTeBaTy ofpeheHa mpasHa ¢opma mo mopenn
jaBHOT yroBopa,>* ITO Huje Y TyXy KOMYHUTApPHOT TIpaBa, Tfe Ce OBO TIPaBu-
710 BuM Kao MoryhHocT, a He kao o6aBesa. [Ipema ui. 19 Tau. 3 [lupextuse
2014/24/EY, npaBHa ¢popMa rpylie IpUBpefHUX cybjeKaTa MOXKe Ce 3aXTeBaTu
HaKOH Jlofie/ie yTOBOPa CaMo ,,aKO je TaKBa IIpOMeHa HeOIlIXO/IHA 32 YCIIEIIHO
U3BpIIebe YTOBOpa', OGHOCHO IpeMa 4iL. 26 cT. 3 [Jupextue 2014/23/EY T0
ce MO>Ke 3aXTeBaTH ,,y MepM Y K0joj je TO Hy>KHO 3a OAroBapajyhe usspieme
yrosopa”. Y nomahem IpaBy, cBM y4eCHMIM Yy IIOCTYIKY 4Mja je IIOHyAA
OlleheHa Kao HajIIOBOJ/bHMjA MOPajy [1a OCHY]y IIPOjeKTHY KOMIIaHUjy, LITO je
IpeMa MUIbEY ayTOpa HeIIOTPeOHO y CBAKOj IIOMEHYTOj CUTYaLUjI.
Camo ocuuBamwe [IIH paau yuemha Ha TeHpepy Hamehe mutame of-
TOBOPHOCTM OCHUBaua 3a obOaBese apymrsa. ¥ oBoM ciy4ajy, JITH opro-
Bapa 3a CBOje obaBe3e IL[eJIOKYIIHOM CBOjOM MMOBMHOM, KOjy HeMa WM je
Bp/Io Mana, a ocHuBauy [IITH He oprosapajy 3a merose obasese, IITO ce Y
IIPaBHOj HayLIM OIIJCYje Kao ,Je0 HaMepHe CTpaTeruje uszBajama oxpeheHor
npojekTa y ofpeheHo ApyIITBO, OHOCHO HACTOjambe Ja Ce OTPaHUYU OfTO-
BOPHOCT OCHMBauYa IPYLITBA 32 OCeGHE HaMeHe (eHIT. ring-fencing)”>>
Haparme, y by nosehama TpaHCIIapeHTHOCTM IOC/IOBama U 06e3-
6ebuBama conmsentHoctu [ITH-a, momahu 3axkoHopaBar, 6u Tpebano paa,
IpeMa MUIUBEY ayToOpa, y3Me y 003up CIelupUIHOCTY OBOT IPUBpES-
HOT Ccy6jeKTa M IpOIuIle CTPOXKMje YCIOBe 3a HeroBO OCHNUBAME Off OHUX
koju cy npomucanu 3I1JJ-oM. ¥ TOM KOHTEKCTy ce pedepeHTHOM MOXKe II0-
xasatu Ypen6a Komucuje EY 2015/462 (y mamem TekcTy: Ypen6a)®® xoja ce
0aBy yClIOBMMA 3a OCHUBame OBAKBUX cyOjekaTa y 001acTu ocurypama u

repealing Directive 2004/18/EC) u ipearosop, cT. 18 u wi. 37 tau. 2 Iupextuse 2014/25/
EY (enrn. Directive 2014/25/EU of the European Parliament and of the Council on pro-
curement by entities operating in the water, energy, transport and postal services sectors
and repealing Directive 2004/17/EC); Oupextusom 2014/23/EY (eurn. Directive 2014/23/
EU of the European Parliament and of the Council on the award of concession contracts)
npensubeHo je ma rpyme mpuBpefHUX Cy6jekaTra, YaK M aKo Cy ce TpyImcane y BURY
IIPYBPEMEHOT YAPYXKeHa, MOTY YYeCTBOBATH Y HMOCTYIKY Hofene 6e3 obaBese ma MMajy
oce6Hy npaBHY GopMy — B. IPEATrOBOP, CT. 9 U YL 26 CT. 2.

34  3JIIIIK, un. 14 cT. 3.
35 J].TasuBopa, 112.

36 Ypemb6a Komucuje (EY) o cmpoBobewy 6p. 2015/462 op 19. mapta 2015. ropuHe o
yTBpDUBamby TeXHMYKMX CTaHZApAa O IOCTYMUMMA 3a OfoOperme HAaJ30pHUX Tela 3a
OCHIBame Cy6jexaTa ImoceOHe HaMeHe, 3a capafiiby 1 pasMeHy nHdpopMauuja Meby Haf-
30pHUM Te/lNMa y MOrIeny cybjekara moceOHe HaMmeHe, (enr. Commission Implementing
Regulation (EU) 2015/462 of 19 March 2015 laying down implementing technical standards
with regard to the procedures for supervisory approval to establish special purpose vehicles,
for the cooperation and exchange of information between supervisory authorities regarding
special purpose vehicles - mame y Tekcty: Ypenba) JOCTyIHO Ha appecn: https://eur-lex.
europa.eu/eli/reg_impl/2015/462/0j 8. 4. 2019.
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peocurypama. Hanme, mpema oBoj Ypenbu 3a ocHuBame cybjexara rmocebHe
HaMeHe, IIpe Ipey3MMamba pU3MKa IPYyIITaBa 33 OCUTYyPame OFHOCHO IpYyII-
TaBa 3a pEOCUTypatbe, 3aXTeBa ce Oflobpeme Ha3opHMX Tema.” Takobe, Ypes-
6oM ce yTBphyjy moctynuu Koje Tpeba CiefUTy 3a M3aBambe VI IIOBJIaYethe
oo6pema HaI30PHMX Te/la 3a OCHUBaIbe Cybjekara moceOHe HaMeHe, a KOju
HOApa3yMeBajy [a IOJHOCUIAL 3aXTeBa IPWINKOM IIOfIHOLIeha 3aXTeBa 3a
oob6pere Ha30PHNUX Te/la 3a OCHMBAaIbe BUIIEaPAH)KMAHCKOT CybjeKTa Io-
ce6He HaMeHe JIOIATHO OKa3yje® HaJI30PHOM Tely /1a Ha HeroBy COMBEHT-
HOCT He MOTY HeTaTVBHO YTMI[ATH HOCTYILM JMKBUAALMje OMIO KOjer Of
OpylLITaBa 3a OCUTypaibe, OJHOCHO [IPYIITaBa 3a PeoCUIypambe Koje Ipe-
HOCY PU3JKe U Jia BUIIeapaH>KMaHCKM Cy0jeKT ImoceOHe HaMeHe YBeK MOxe
YIOBO/BMTM 3aXTEBMMA COMBEHTHOCTH.”® OBaKaB HOPMATMBHYM TIPUCTYT,
KOjUIM Ce TOCTaB/bajy CTPUKTHUjU ycrnoBu 3a ocHuBame [ITH (n y cmuc-
JIy TIOCTOjarba MOCEOHOT, IPETXONHO HAJJIeXHOT OpraHa 3a flaBame JO03BO-
7a, M 'y CMUCITY 3aXTeBa 3a MCLPIHUjOM HOKYMEHTAal[jOM KOjOM ce yKasyje
Ha CO/MIBEHTHOCT JIPyLITBA) MOXe Ce, IIpeMa MUII/beby ayTopa, IOKa3aTu
CBPCUCXOIHMjUM foMahyM IpUBpeRHUM YCIOBMMA Off TI0jeHOCTaB/byjyher
noucropehuBama nonoxaja [IITH-a ca ocranum npaBHUM ¢dopmamMa IIpu-
BpefHux Apymrasa y Cpouju.

VI 3akpyvyak

Ha ocHoBy aHamuse pedepeHTHe MuUTEpaType M peleBaHTHMUX U3BO-
pa ImpaBa MO)XKEMO 3aK/byYUTU [ja He IOCTOjUM YHMBep3alHa AedUHUIV]a,
omnepanyoHa ynora v npasau ausajH [JIIH-a. Ha Heka nuTama nomnyr no-
Tpebe 3a ocHuBamweM JJITH-a pangm ydecTBOBama OBOT CyOjeKTa Ha TeHJie-
py, dopme y kojoj 6u Tpebano ocHoBaru AITH, MmoryhHocTu KoHTpOnucama
IETOBOI II0C/IOBaba Off CTPaHe OCHUBAYa (CIIOH30pa), Ka0 M TPAHCIIAPEHT-
HOCTH ITOC/IOBakba OBOT APYILITBA, jOII YBEK He IOCTOje jeflMHCTBEHN OAT0BO-
pu. Aytopu yKasyjy Ha motpeby O6aB/berba OBUM IIUTABMMA U IIPOHAIAXKEhA
aJleKBaTHOI MecCTa JpYIITBMMA 3a IOCeOHe HaMeHe y IpaBy PemyO6muxe
Cp6uje, mocebno nmajyhu y Buny tpenp mnosehama 6poja mpojekara jaBHO-
IPUBATHOT MAPTHEPCTBA, I7ie OBa APYIITBA MMajy 3HAYajHY Y/IOTY.

37  VYpenba, wm. 5.

38 Ha ocHOBy JOfaTHMX [OKa3a IPE3EHTOBAHMX HAJ30PHOM Tely BpIIM Ce IpOLeHa
YKYTIHE MaKCHMAaJTHe U3/I0)KEHOCTY PUSVKY M MAKCHMA/THE M3/I0KEHOCTU PU3UKY CBAKOT
II0je/{THAYHOT YTOBOPHOT apaH)KMaHa II0BE3aHOI Ca IIPEHOCOM pM3MKa [PYIITBA 3a
OCHTypame OFHOCHO PYIITBA 3a peoCUTypambe. Ypenoda, wi. 7 CT. 2.

39  Vpenba, un. 7 crt. 1.
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SPECIAL PURPOSE VEHICLE’S LEGAL STATUS
AND ITS ROLE IN PUBLIC-PRIVATE
PARTNERSHIP PROJECTS

Summary

Special Purpose Vehicle represents specific business entity established in
order to conduct certain project, and to protect the business itself. Subsequently,
business and financial risks regarding given project (above all the risk of bank-
ruptcy) are transferred from the parent company (founder or sponsor) onto this
entity. In legal science there is no universal stance when it comes to legal status
of the Special Purpose Vehicle, situations that make the foundation of this kind
of entity a necessity, and especially regarding the question of relations between
this entity and its founders. The greatest implementation of Special Purpose
Vehicle comes in cases when project financing is being used in public-private
partnership, and when Special Purpose Vehicle carries the project. However, at
national level every question regarding foundation or managment of this enti-
ties is regulated by lex generalis — Law on Business Organizations, which offers
no chance for acknowledgement of this business form’s peculiarities. It is this
paper’s authors intent to create a conceptual framework for understanding this
law category, but also to point out to the need for adopting specific rules when it
comes to certain aspects of Special Purpose Vehicle’s foundation or managment.
This would create a more favourable conditiones for increased control, transpar-
ency and efficiency of this business entities.

Key words: Specal Purpose Vehicle, project company, business entities,
public-private partnership
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ap Mnagen JEJINYNh
cyauja IIpexpmrajuor cyga y llamny

ITPOLIECHMU ITOJIOJKAJ ITPABHOTI CJIEABEHUKA
Y ITPEKPITAJHOM ITIOCTYIIKY

Pe3ume

Y pagy ce pasmaitipa tipoyecHu fionoxaj upasHoi cnegbeHuxa y pegos-
HOM U U38puiHOM Upekpuiajom tocimyixy. Hakon theopujckoi objaurerva
0801 iiojmad, ayimiop yxasyje Ha UPOUyCill 3axoHogasud ga y peqosHoMm
upexpuiajHnom HOCHAYTKY Upoiumie HAYUH U BPEMEHCKU POK axilueauuje
upasHoi cnegbenuxa. Ogpehusarve lipegciliaéHuKa je ycnos Koju geiiepmuru-
wie TpouecHy cliocoOHOCT TpasHoi cnegbenuka u MOIyAHOCIH yueciliéo8arva
y nocimiyiky. Aymop je ykasao Ha tpaso Ha ogopaHy HpasHol crnegbeHuka a
AHATU3UPAH je 0gHOC UpasHoi cregbeHuKa U OKpusmveHol 0gioBopHOT nUUA
upasol upeitixognuka. I[Ipu wome je usHetio 3aiaxarwe 0 CleyUPUUHOCTHU-
Mma fonoxaja upaeHoi cnegbenuxa y UOCHLyiKy UOKpeHyiom 1o 3axiliesy 3a
Hoxpetiarbe tupexpuiajHoi HocilyiKa u 3axuiesy 3a CygeKo 0gny4usarse 0 us-
gaitiom dpexpuajuom Hanoiy. Iloceban geo paga ce ogHocu Ha Hionoxaj upas-
HOT criegbeHUKa y U3BPUIHOM UpeKpuiajHom HOCHYiKY, ige je ayiiop Hainacuo
ga 3aKoHogasay, Huje tipegeugeo UpasHu ocHo8 Hobujarea ceojcitiea ipasHoi
cnegbeHuKa UpUIUKOM U3jasmusarea Upuiosopa Upoiue peuierba o U3epuiervy.
3axmwyuax aymopa je ga Honoxaj upasHoi cnegbenuka y upexpuiajHom io-
CHlytiKy Huje pelynucan Ha 3agoeovasajyhu HauuH witio mosxe goseciiu go
6pojHux tpobnema y Upaxcu.

Krmyune peuu: ipecitianax tpasHol nuyd, UpasHu cregbeHux, tpegciiasHux
ipaeHol cregbeHuka, pegosan UpeKpuiajHu HUOCHAYHAK, U3-
BPUIHU UPeKPUIAjHU TOCTILYHAK.
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I YBogna pasmarpama

Tpu BpCTe KasHEHMX JlelMKaTa 4MHE CPIICKO KasHeHOo IpaBo. To cy
KpUBUYHA fle/la, IPeKplIaji U IpUBpeSHN IpecTymu. Marepuja cBake Of
OBe TpU BpCTe Je/IMKaTa Pery/ycaHa je mponmcuma mocebHe obmactu mpa-
Ba, IpM YeMy IIOope7, HU3a CIMYHOCTY MIM UJIEHTUYHUX pelllerha, OBe IpaHe
npaBa Mopajy Aa msrpabyjy n npuMemyjy cnenuduyHe HauuHe, METOfE U
cpezicTBa 60opOe MPOTUB KaXKIVBUX MOHAIIAka NpUMeYjyhu mpu ToMe mo-
cebHa mpaBuIa 110CTyHaH,a.1 IIpexpiaju cy Haj3acTyIUbEHM)U Ka3HEHU Jie-
mukTyi. KapakTepucTuka Impekpliaja Kao IPOTUBIPaBHUX fiefla OI/Iefia ce Y
YHMBep3anusalyjy npeKpliajHe OATOBOPHOCTY jep CBU IPAaBHU CyOjeKTH y
APYIITBY MOTY IIPeKpIIajHO OATOBapaTy, IOJ, 3aKOHOM IpefBuheHnM yco-
BUMa U AyaIn3My CyOjeKTUBHE 1 00jeKTUBHE OATOBOPHOCTIL.

[Toce6bHa Kareropmja yuymHWIala KasHEHUX Jiela jeCcy IpaBHA JIUIA.
[IpaBHO nuIe je OPraHM30BaHM CKyI (U3MYKUX ML KOju uMa oapeheny
MIMOBVHY pajil OCTBapuBama ofpeheHUX LybeBa ¥ KOMe IPaBHY MOpelaK
IIpU3Haje Kao I0CeOHO] Lie/IMHM CBOjCTBO Cy0jeKTa y IpaBy OZHOCHO CIIO-
cobHOCT fa OGyme Hocmar mpaBa 1 o6aBesa.” IIpeTmocraBka Ka3HeHe Ofi-
TOBOPHOCTY IIPABHOT JIMIIA jecTe IPaBHA U MOCIOBHA CHOCOOHOCT IIPAaBHOT
muua. [IpaBHa cmoco6HOCT MpaBHMX JIMIA je yXKa Off IpaBHE CIIOCOOHOCTI
($UBMYKMX IMIIA, Y HEMOCPeNHOj je Be3M ca fie/laTHoIhy KojoM ce IpaBHO
nuie 6aBy 1 IU/beM 300T Kojer ce o6pasyje, a CTUYe ce MOMEHTOM OCHVBAIba,
Tj. pen/[(:TpaI_U/Ije.4 ITocnoBHY CIIOCOOHOCT MpaBHA JINIIA CTUYY MICTOBPEMEHO
Kajla ¥ IpaBHY CIIOCOOHOCT (YmMCOM y perucrap npaBHux juna). [IpaBHa
NI ce HajuelThe YHNCYjy y perucTpe Koje BOgu ATeHIMja 3a IIpUBpefHe
PETUCTpe, amy MOXKe Ce PAJINTU ¥ O APYTMM perucTpuma.” Bosby mpaBHMX
JMIA KOja ce UCIIo/baBa y AaBamby M3jaBe 3a yCIOCTaB/bame ofipehennx npas-
HUX OflHOCa (OPMUPAjy IErOBM OpraHM YIIpaB/baiba, M3BPIIABAjy je U3-
BPILIHY OPTaHy U3 Yera IpOM3NIa3N Ia Ce OpraHM yIpaB/barba U pyKoBohemwa
(M3BpIIHM OpraHm) jaB/bajy Kao IpeACTaBHMIM IIpaBHOT nuia. Ibuxose
IIpaBHe pajibe, YKOIMKO Cy JieloBaly y IpaHMIlaMa CBOjUX OBamhera,

I paran Josamesuh, IIpexpuwajro tipaso, Hum, 2012, 10.

2 Mnagen Jennunh, ,,IIporecHn acrexTy npekpiuajue kpusuue’, Ioguwrwax Qaxynitieiia
6esbegrociiu, beorpan, 2017, 349.

3 Mnagen Hdpamxuh, Ocnosu tipuspeqgHoi Gipasa, PYro M3MEHEHO U NONMYHEHO U3Jalbe,
beorpap, 1982, 22.

4  Jlyuuja Crnmposuh Josanosuh, IIpuspegro iipaso iipseu geo, beorpan, 1990, 144.
ITpumMepa papu, ofpende wi. 16 cT. 2 1 CT. 7 3aKOHA O CTAaHOBAIbY U OJP)KaBaIby CTaM-
6enyx srpapa, Cnysbenu inachux PC, 6p. 104/2016, npomucyjy ga craMbeHa 3ajeHMIIA
MMa CTaTyC IpaBHOT JINIIA, KOjI/I CTU4I€ TPEHYTKOM Kana HajMaH)e ABa MIa IIOCTaHYy
BJIACHUIIM JIBa Moce6Ha fena. CTaMbeHa 3ajeSHNIA Ce YIUCYje Y Perncrap CTaMOeHux
3ajemHuLa. PerucTap craMbeHMX 3ajefHNIIa BOIU Pery6ImMuku reofieTCKy 3aBof.
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CMaTpajy ce Kao TIpaBHe pajite camor mpasHor muna.® MebyTum, cam dakr
fia je IpaBHMM JIMIMMa IPU3HATA IOCTOBHA CIIOCOOHOCT TOBOPY y HPUJIOT
YMIEHNIINM JIa OBA JIVIIA MOPAjy MMATy U JeMUKTHY CIIOCOOHOCT, a TO 3Ha4M
Ta OAroBapajy 3a IITEeTHE pajiibe Koje NPOY3pPOKYjy BpllermeM CBOje Jenar-
HOCTY VY OCTBAapMBambeM Iuba 360T Kora ce 06pasyjy.

Y HallleMm mpaBy, IpaBHa JIMIIA MOTY /Ia O/IFOBApPajy 32 KPUBMYHA jena,

npuspeane npectyne’ u npekpiraje.'’ Y szakommma koju ypebyjy omro-
BOPHOCT IIPaBHUX JIMLA 33 KasHeHe JIeNMKTe, IpeaBuhenHn cy cruenuduyam
OCHOBU 300T KOjUX IPaBHO JIMIle MOXKe OfrOBaparyu. ¥ CUTyaluju Kajia Io-
CTOje [IeNMKTY IIPaBHUX JIMIIA Pa3ININTUX CTEIIeHA U KBAJIMTETA, Ca pasjn-
YUTUM CaHKIMjaMa ¥ IOC/IeNIIaMa, a 1eo CY MCTOT IIPAaBHOT CUCTeMa, KaKaB
je ciy4aj ca HallMM NPaBOM, ITIOCTaB/ba Ce MUTalbe OJHOCA U pasrpaHuyYerba
oBuX femukara.'! 3ato ce y oKTpuHM ompaBmaHO yKasyje fa 6u Tpe6amo
CIIPEYNTY HEMOTPeOHO TOMWIalhe PAa3INYUTUX HMBOA Ka3HEHe OfTOBOPHO-
CTU NIPAaBHUX /MIA ¥ fia 6M 3aKOHOAABal| Tpebao Ha MpeucIuTa oIpas/a-
HOCT IIOCTOjarba Cajlallliber TPOLe0OHOT CUCTeMa Ka3HeHNX Jle/lMKara 3a Koje
MOTY /Ia OJ[rOBapajy MpaBHa juIia. 2

ITocTojame MpaBHOT /INUIIA je MPETIOCTaBKa HeroBOr IPaBHOT Cybjek-
TUBUTETA a CAMUM TUM U IpeKpIlajHe OfTOBOPHOCTHU. 3aKOHOAABAL] je Ipo-
IJCAa0 [la aKo IpPaBHO /Mle Ipe OKOHYalba IPEeKpIIajHOT IIOCTYIKa Ipe-
CTaHe Jla IIOCTOjU, IIOCTYIaK he ce 00yCTaBUTH, OCUM Y CIy4ajy fa MPaBHO
JIMIle MMa MPaBHOT cnenbennka.'® Jegna op 6urHux HoBuHa 3011 us 2013.
TOfIMHE je [ja IPaBHU CIefl0EHNK ITpey3/Ma MPeKpIIajHy OTOBOPHOCT IIpaB-
Hor nperxopHuka. Oppenba wi. 247 cr. 4 30I1 npomucyje fa ako HaKOH

6  Jby6unka XXapkosuh, Kapno Kosay, Jby6una Jepemuh, ITpuspegHo tipaso, meTo uspame,
beorpan, 1988, 36.

JI. Cuuposuh JoBaHosuh, 145.

OnroBOPHOCT NPaBHMX JIMIIA 3a KPMBUYHA Aena HpensubeHa je 3aKOHOM O OATOBOPHO-
CTY TPaBHUX JIMIIA 32 KpUBMYHA fiena, Cryxbenu inachux PC, 6p. 97/2008.

9  OmroBOPHOCT IIpaBHUX JIMIIA 3a IIPMBpeNHe IpecTyme mpensuheHa je 3aK0HOM O Impu-
BpegHuM Tpectymmma, Caymbenu nuciti CPPJ, 6p. 4/1977, 36/1977, 14/1985, 10/,
74/1987, 57/1989, 3/1990, Cnyxucberu nucii CPJ, 6p. 27/1992, 16/1993, 31/1993, 41/1993,
50/1993, 24/1994, 28/1996, 64/2001, Cnyxcbenu inachux PC, 6p. 101/2005.

10  OproBOpHOCT IpaBHMX JIMIA 3a IpeKpliaje npensuba 3akoH o mpekpurajuma — 301,
Cnymcbenu inacnux PC 6p. 65/2013, 13/2016, 98/2016.

11 Tomumna Jemmnbamuh, ,Jamu Pa3BOj HallleT KOHIIENTa OATOBOPHOCTY IIPABHMX JIAIA 32
KPMBUYHO [1e/10, IPUBPENHY TIPECTYII M MpeKpIlaj — acleKT crpoBobema MOCTOBHUX 1
¢duHaHCHjckyx npommca’, IIpaso u tipuspega, 6p. 1-3/2014, 182.

12 Harama Mpsuh ITerposuh, ,,OfroBopHOCT MpaBHMX MM U HPEeRy3eTHUKA 110 HOBOM
3akoHy 0 mpekpurajuma’, IIpaso u fipuspega, 6p. 4-6/2014a, 271.

13 3O0IIL, un. 248 ct. 1 tay. 7. ITojam mpaBHOr cnefbeHMKa je Y 3aKOHY O OfTOBOPHOCTI
IIpaBHYX /IMIIa 3a KPMBUYHA Jiena ofipehe y wi. 8, a y 3aKoHY O MpUBPEFHUM MPECTy-
IIMa Ce He CIOMUIbeE.
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HOKpeTama MPeKPIIajHOT IOCTYNKa IPABHO /UIle IPOTUB KOra Ce BOAM IIO-
CTyIaK IpecTaHe [a IOCTOju, IOJHOCUIAL] 3aXTeBa 3a IIOKpeTabe IMOCTYIKa
MO>Ke YCMEPUTH 3aXTeB IPOTUB HErOBOT IIPaBHOT ClIeff0eHNKa. Y CIy4ajy Aa
je TMpeKpIIajHM MOCTYIAaK MPaBHOCHA)XHO OKOHYAH, M3pedeHa caHKiyja he
Ce M3BPIINTH IIpeMa IPAaBHOM cne,u6eHM1<y.14 Y BOKTpUHM ce yKasyje fa JaTo
pellere NPeCTaB/ba, YCIOBHO PEYeHO, ,ABOCTPYKO M3BefeHY IpeKpIIajHy
OiroBOpHOCT. Hamme, 0OArOBOPHOCT HPABHOT /IUIIA je MPUMAPHO M3BeLeHa
U3 IpeKpllaja OfrOBOPHOT /MIA fja 61 MOTOM U3 OBAaKO ,M3BefieHe” Ofro-
BOPHOCTY ITPABHOT Ji1Ia Ouia ,u3BefjeHa” ¥ OATOBOPHOCT HerOBOT IPAaBHOT
cnenbenuka.

II ITojam mpaBHOT c/Ief0EeHNKA Y MPEKPIIAjHOM MOCTYIKY —
CyMapHU T€OPUjCKI OCBPT

IIpe cBera, Tpeba ucTahm fja je mojaM IpaBHOT JIMIA WIMPK Of MOjMa
IPUBPENHOr JpPYIITBA, TAaKO /la OCUM OPTAdyKOl [PYIITBA, KOMaH/MUTHOTL
APYLITBA, [PYLITBA Ca OTPAHIYEHOM OATOBOPHOUINY I aKI[MOHAPCKOT [IPYII-
TBa, Cy0jeKTM IpeKpllajHe OATOBOPHOCTY MOTY OUTU ¥ Apyru cybjexTn ca
CBOjCTBOM IIPABHOT JIMIIA — YAPYXKela, 3aApyre, 3afyxoune u ¢oHpanuje,
HNONMUTHYKE CTPAaHKe, BEDPCKe OpPraHMIAlyje, CIIOPTCKE OpraHM3alMje UTH.
KOjU He IIPE/ICTaB/bajy IpUBpeNHa APYIITBA.

[TpaBHU crenbOeHMK je YHUBep3aIHU cyKuecop17 OKPUBJbEHOT IIPaB-
HOT JIMIa KOjé je MpecTajo Aa IMOCTOjU Y TOKY WIM HAaKOH IIPAaBHOCHAXXHO
OKOHYAHOT IpeKplIajHor noctynka. [Tojam mpaBHor crnegdennka je oxpehen
HOCTOjabeM JBa (akTopa: TybuTaK IMPaBHOT CYOjeKTMBUTETa OKPUB/EHOT
IIPaBHOT JIMIIa IIPECTAHKOM HOCTOja}ba18 U IIOCTOjarbeM IPaBHOT JIMIA KOje
HAcTaB/ba NPABHU KOHTMHYMUTET OKPMBJ/BEHOI IPABHOT uia (yHUBep3as-
HOT cyKuecopa). IIpaBHM crnefOeHNK CBOjy (QYHKINjy Yy IpeKpIIajHOM IIO-

14 30OIl, yn. 28 ct. 1 M cT. 2.
15 Harama Jenuh, Bamwa bajosuh, Ipupyunux 3a tipexpuiajro tipaso, beorpan, 2018, 64.
16  Urop Bykosuh, IIpexpuajro tipaso, beorpap, 2015, 61.

17 YV HOKTpuMHM ce yKasyje y ClIy4ajeBMMa CTaTyCHMX IIPOMEHa IIPMBPENHMX JpPyIITaBa
(cmajama, mpumajama, IOfeNle ¥ U3JBajalba) YHUBEP3aTHa CyKIlecHja IpeicTaB/ba II0-
cebaH HayMH CTUIAKA NpaBa M obaBe3a Kao Ie/MHE NO KOTa JIONasM y TPEHYTKY
HaCTyIama IPaBHUX JIejCTaBa CTaTyCHe IPOMeHe II0 CU/IH 3aKoHa. Mupjana Pagosuh,
»YHUBEp3alHa CyKIlecuja KO CTaTyCHMX I[IPOMeHa IPUBPESHUX ApyLITaBa’, AHanu
IIpasnoi gaxynieiiia y beoipagy, 6p. 1/2018, 141.

18 Tpeba ykasatu fa ocuM yoOMdajeHMX Ha4MHA [IPECTaHKa MOCTOjatba PABHOT NI, 10
mbera MOXe I[OhI/I n ycnen n3pedeHe Ka3He y KpMBUYIHOM IOCTYIIKY — IIpEeCTaHaK IIpaB-
Hor ymia. OBa KasHa ce M3BpIIaBa OpycameM OCyheHOr IpaBHOT /MIL}A M3 PETMCTPa
IpaBHIUX JIUIA Y KOjU je yrmcaHo. Busetn onpenbe 4. 63 — 67 3akoHa 0 OATOBOPHOCTH
IIPaBHMX JIMLA 33 KPUBUYHA JIefa.
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CTYIIKy OocTBapyje noy crefgehym ycmoBuma: ycMepaBameM ONTY>KHOT aKTa
(3axTeBa 3a MOKpeTame MPeKPIIAjHOT IOCTYIKA MM M3JATOT IPEKPIIajHOT
HaJIora IPOTYB KOjer je MOJHET 3aXTeB 3a CY[ACKO OfIy4MBaimbe) Off CTpa-
He oBmamheHOr TYXMOIa'® NPOTUB TpPABHOT CENGEHNKA, OJHOCHO,
yTBphuBameM uaeHTUTETa IPABHOT C/IeA0EHNKA Y MSBPIIHOM IIPEKPIIajHOM
TOCTYTIKY, 3aTMM, OCYCTBOM TPaBHUX CMeTHM’ 32 aKTMBAIWjy MPaBHOT
cnenbeHnKa 1 ydemheM IpaBHOT CTef0€HMKA y PEOBHOM WMIM M3BPLUIHOM
npekpuIajHoM rmoctynky. ITojam mpaBHOT cnefgbeHnka kapakrepuiy cinegehn
elleMeHTH: aKTMBallMja IPABHOT Clef0eHNKa y PEfOBHOM WM M3BPIIHOM
HpeKpIIajHOM IOCTYIIKY, OfpeheHOCT mpaBHOT IpeAcTaBHNUKa, HacaeheHoCT
IPOLIECHOT IOJI0XKaja IIPABHOT NPETXOJHMKA 1 TI0/I0XK3Aj CTPAHKE Y PefioB-
HOM M M3BPIIHOM IIPEKPIIAjHOM HOCTYNKy. CyINTHHA IOCTOjarba MPaBHOT
clef0eHMKa jecTe YHUBep3alHa CYKIecHja y MPeKpILIajHOM IIOCTYIKY Kao
BpCTM KazHeHor noctynka. OBy cymTuny ofipebyje npeysumame ofroBop-
HOCTH 3a IPEKPIIaj K0 BPCTY IPOTUBIIPABHOT Ji€/Ia YYUILEHOT Off IPaBHOT
IPeTXOJHMKA, Of CTpaHe IpaBHOr claefOeHMKa. Pagy ce o m3BeeHOM KOH-
TUHYUTETY OJTOBOPHOCTM IIPABHOT IIPETXOHNMKA KpPO3 IIPaBHOT Criefde-
HIKA. YHMBEpP3a/JHy KapaKTePUCTMKY aHA/IM3MPAHOr IOjMa 4YMHM IpUMAT
IpeKpllajHe OATOBOPHOCTY HaJ Cy0jeKTMBMUTETOM IIpaBHOT auua. To fgambe
yKasyje ma ce Kpo3 OfFOBOPHOCT IpaBHOT clefibeHMKa 00jeKTuBu3yje 3a-
ITUTHA (QYHKIMja NPEKPIIajHOr IpaBa y OFHOCY Ha IpeKplIaje IPaBHUX
mmua. MoTuB 3aKOHOZABIIA fla TIPOLECYMpa OfTOBOPHOCT IIPABHOT Crief0e-
HIKa jecTe npenynpebheme n3berapama MpeKpiajHe OATOBOPHOCTH IPABHOT
/M2 32 YYUIbeHe IpeKpllaje MPEeCTAHKOM IeroBOr MocTojama. [IpumapHo
ycMeperbe aHaIM3MPAHOT T10jMa, IeroB IIM/b M CBPXa jeCTe YHUBEp3aIu3anmja
IpeKpIajHe OfrOBOPHOCTM MPABHUX JIMIA.

C 0631poM Ha OMTHE pas/Ke y IIONI0XKajy IPAaBHOT CIel0eHNKa Y pe-
JIOBHOM U M3BPIIHOM IPEKPIIajHOM IIOCTYIIKY, O CBAKOM Off BIX he moce6-
HO OUTU peuM y HaCTaBKYy.

19 Ilop TepMuHOM ,oBrmamheHn TyXmuaal Y IpPeKpIIajHOM IIOCTYIKY IOFpasyMeBajy ce
CBU IPAaBHM CY0jeKTHU KOju MOTY IIOJHETI 3aXTeB 3a OKpeTarbe IPEeKpIIajHOr MOCTYII-
Ka M M3[aBaolM IPeKpLIajHNMX Hajora Koju uMajy onpebeHe mHrepeHuuje y cmydajy
MOJHOLIEA 3aXTeBa 3a CYACKO OIydYMBarbe O M3JATOM IpeKpIIajHOM Hajory. MiazmeH
Jenmnunh, HumwennyHa uneHTnduKayja npexpiaja’, HBIT XKypHan 3a kpumunanuciu-
Ky u fipaso, 6p. 2/2018, 150.

20 IIpaBHe CMeTHe MOTY OMTU 3aCTAapeIOCT MPEKPIIajHOT TObEHa MIN 3aCTapeNOCT U3BP-
IIema KasHe.
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I1I ITomoxaj mpaBHOT CIeN0eHNKa Y PefOBHOM
NpPeKpIIajHOM HOCTYNIKY

1. AKTHBaNyja NPaBHOT CIeN0eHNKa Y PeJOBHOM
NPEKPIIAjHOM MOCTYIKY

[IpaBHM cnefOeHMK CTyIa Ha MeCTO IPAaBHOT IIPETXONHNUKA Y Tpe-
HYTKYy yCMepaBamba 3axTeBa 3a ITOKpeTarbe IIPEKPINAjHOr ITOCTYIIKA Y OFHO-
Cy Ha mera. Jlo TOr TpeHyTKa, OH MMa CBOjCTBO JTaT€HTHOL, IOTEHI[MjaTHOT
OKPUB/BEHOI. YCMepaBambe 3aXTeBa IIpeMa IIPAaBHOM CIef0eHNKY jecTe Io-
cebaH HaumH MopuduKanuje CyOjeKTMBHOT MAEHTUTETA ONTY>KHOI aKTa
uleHTYKAIMjOM IIPABHOT JINIIA KOje je YHUBep3a/IHY CYKIecop IPBOOUTHO
OKDMUBJbEHOT IIPABHOT JINIIA KOj€ je TIPeCcTasIo jJa HOCTOjM ¥ TOKY IPEKPIIajHOr
nocrynka. IIpaBHu cnegOeHMK Impeysuma cBa IpaBa M obaBe3e IIPaBHOT
nperxogHnka. C 003upoM Ja ce MpOMeHa Y UJeHTUTETY OKPUBI/LEHOT IIPaB-
HOT /IMIIA [elllaBa y TOKY MPEeKpPIIajHOT IOCTYIIKA, Y MUTamY je BUJ MpoLec-
He cykuecuje. Cyq He MOXKe IO CTy>KO€HOj JYXXHOCTY aKTUBUPATU IIPABHOT
cnef0eHnKa y MOCTYIKY; CaMO OBJIAIINeHM TY)XXWIAl] IMa TO IpaBo Koje je y
OKBMPY I€TOBOI paclioyararma ONTY>XHUM aKTOM.

MebyTnm, 3akoHOmaBal] HUje MPOINMCA0 HAYMH Ha KOjyu OB/IalIheHn
Ty>Xmnan Tpeba Ja M3BpILIM yCMepaBambe 3aXTeBa IPOTUB IIPABHOT Ciefbe-
HIKa, HUTY BPEMEHCKN POK y KojeM To Tpeba fa Oyfe y4nmbeHO.

Tpeba mopceTuTn fa ce OIyKa y IPEeKpIIAjHOM INOCTYIKY OFHOCK
CaMo Ha /e KOje Ce 3aXTeBOM 3a IIOKpeTame IPeKpPILIajHOT IIOCTYIKA Te-
peTy M caMo Ha TIpeKpIIaj KOju je TpefMeT MOJTHETOT 3aXTeBa,” Te /ia Cyn
nokpehe u Bogy ImpekpIIajHN MOCTYNAK IPOTUB TauHO ofipeheHor mpaBHOT
mmna. YcMepaBame 3aXTeBa IPOTUB IIPABHOT C/Ief0eHNKa IIPefCTaB/ba Ipo-
MeHYy CYOjeKTMBHOT UJIEHTUTETa ONTY>XKHOT akTa. C Jpyre cTpaHe, YKOIMKO
ce IpeKpIIajHM MIOCTYNAK 00yCcTaBy Y OFHOCY Ha IPaBHO JIMIE Koje je Ipe-
CTaJIO a IIOCTOj! jep 3aXTeB HMje YCMepeH IPOTUB IIPAaBHOT ClIef0eHNKa, a
3aTVM ce TIOfjHece HOBM 3aXTeB 3a ITOKpeTame IMPeKpPIIajHOT IMMOCTYIIKA IIPo-
TUB IIPABHOT CIefi0€HMKa y MOI/Iely MUCTUX YMEbEHNUIA, TOCTOjana 61 ImoBpe-
ma Hadena ne bis in idem, Koje 6M [jeOBaso0 IMpeMa IPaBHOM CIeIOEHUKY
Kao IPaBHOM ,HAaCJIEHNKY IpPaBHOT IpeTXogHMKa. [Jakie, paguno 6u ce o
npecyhenoj creapu. Ha nperpecy nogHocunan 3axreBa Moxe fla I3MEHM 3aX-
TEB CaMO y HOIVIeAly YMIeHNYHOT OICca IpeKplaja, mTo npeasuba oxpenda
1. 243 ct. 2 30I1. OunrnenHo je ga je y nuTamy IpaBHa IPAa3HMHA KOja ce ¥
IpaKcy IpeBasuIa3y TaKo LITO ce OBIAINeHOM TY>KMOIY JOIYLITA Jja IiC-
MEHUM ITyTeM, IIOCeOHMM ITOJHECKOM MM YCMeHO Ha cybemy ycMepu 3axTeB
3a IOKpeTame MPEeKPIIAjHOT IIOCTYIKA IPOTUB IpaBHOT cefbeHnka. Ha Taj

21  3O0I1, um. 247 ct. 1.
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HAYNMH Ce PABHU CNe6EHNK ,yBOIM” Y IpeKpuIajuu mocrynak.”” Incmena,
OJIHOCHO yCMeHa }3jaBa OBAIINeHOT TYXXNOIA jecTe HEONXOJaH YCIOB 3a
aKTMBALVjy IPaBHOT Clef0OeHNKa. YKOIMKO OBaj YC/IOB HUje MCIYHeEH, CYJ
JIOHOCH pelllee 0 00yCTaBy IPEKPIIajHOT ITOCTYIIKA.

ITopen HaBefeHOT, 3aKOHOJABALL HIj€ IIPOINCA0 HU BPEMEHCKM POK Y
KOjeM ce BpIIM yCMepaBambe 3aXTeBa IPOTYUB IIPABHOT ClefOeHNKa. YKOIM-
KO oBmamheHy Ty>Xmialj He pearyje IpaBOBpeMeHO ¥ He TIpeycMepy 3aXTeB
IPOTVB IIPABHOT CTef0eHNKa, PU3NKYje a Cyf 06yCTaBy MpeKpIlajHy MOCTy-
mak 360r IpecTaHKa IOCTojama IpaBHOT uia.” Jako cygy Moxe 6uty mo-
3HaTa YMHEHNUIIA J1a IPaBHO JIMIle ¥IMa IIPaBHOT C/Ief0eHNKa, 3a aKTUBAIIVjY
IpaBHOT C/lefflO€HMKa Y NMPEKpIIajHOM IIOCTYIKY NOTpeOHa je MHMIMjaTiBa
osnamheHor Tyxuoua. VI3 HaBefleHOT ce 3aKk/bydyje Aa oBmamheHy TyXu-
mar Mopa 6p30 pearoBaTu ¥ YCMEPUTH 3aXTeB IPOTUB IIPABHOT CIefi0eHNMKa,
OIHOCHO 006aBeCTUTH CYJ, O IIOCTOjarby MPABHOT C/Ief0eHNKa Kako 01 mpey-
YIIpeano OHOLIe e pellermha 0 00ycTaBy IPEKPIIAjHOT ITOCTYIIKA.

3aKoHOZABall y 3aKOHCKOM TEKCTy HaBOAY [a MOJHOCHIAL, 3aXTeBa
3a IOKpeTame IMOCTyIKa MOXXE YCMEPUTM 3aXTeB NPOTUB IIPABHOT CIIefi-
OeHMKa, He MOMMIbYhM M3aBaola IpeKpIIajHOT Hajora IPOTHUB KOjeT je
IOJHET 3aXTeB 3a CYACKO O[IyYMBam-€. Je3SUYKMM TyMademheM 3aKOHCKE
ozipeni6e MOI/IO 6M ce 3aK/bYYUTH Ja M3JaBajal] MIpeKpIIajHOr Hajora HeMa
MHTepeHIIMja [ja yCMepy NpeKpIUajHy Hajaor IPOTUB IPaBHOT Cief0eHNu-
Ka. Munubewa cMo fja 6u ce y OBOM Cry4ajy Tpeb6amo MpUMEHUTU LVM/BHO
TyMaderme MHCTUTYTa MPaBHOT Cef0eHNKa Y MIPEeKPILIajHOM IOCTYIIKY 1 A2
Ou M3maBajal NMPeKpIIAjHOT HAJIOTa, YMj!U je TOJIOKaj Y HMpPeKpIIajHOM II0-
CTynKy y HajBeheM fieny msjemHadeH ca IOlOXKajeM IOFHOCKOIA 3aXTeBa
3a IOKpeTame MPeKpLIajHOr IOCTYIKA, MOrao fa MpeKplLIajHM HAJIOT IIpe-
ycMepy NPOTYB IIPABHOT ClIef0eHNKA. Y CYINPOTHOM, IIPaBHU C/Ief0eHUIIN
IIPaBHMX JIMIIA KOjMMA je U3JIaT MpeKpLIajHM HaJIoT a IIpecTaja Cy fia II0CToje
y TOKy INPEKpIIajHOT MOCTYIKa KOj/ jeé IOKPEHYT II0 3aXTeBY 3a CYHCKO
OJUTyuMBatbe, Ou OVM/IM CTaB/bEHU y TIOBO/BHM)U IIO/I0XKAj y OJHOCY Ha IIpaBHe
cne0eHnKe NMPaBHUX ML IIPOTUB KOjMX je IOJHET 3aXTeB 3a ITOKpPeTarbe
IPeKpIIajHOr IIOCTYyNKa. 10 CBakako Huje OWIa MHTEHIMja 3aKOHOIAB-
IIa jep je OMTHO obeneXje MHCTUTYTa HMPABHOT C/IefOEHNMKA KOHTMHYWUTET
IpeKplIajHe oAroBopHOCT. CBaKaKo a ¥ OBa HEJOPEYEHOCT 3aKOHOMABIIA
0CTaB/ba MPOCTOPA 3a pasAMyYNTa TyMaderha I IOCTyTaba y CY/ICKOj IIPAKCH.

22 Y TpeHyTKy Kaja IpaBHU CIefOEHNUK CTyIa y IPeKpIIajHN IIOCTYIAK, OH ce GpopMaIHO
BOZIM ITPOTUB NPABHOT JIMIIA KOje je MPeCTaso Jla IOCTOj! M Ha KOje Ce OJHOCHU pellerhe
0 TIOKpeTamy IIOCTYINKA. 3aKOHOZABAll Hifje TIPeBU/IE0 OHOIIeme 610 KakBor ¢op-
MAJTHOT aKTa KOjUM 0¥ ce KOHCTAaTOBaJIa YMH-EHNIIA JIa je IIPOTHUB IIPABHOT CIef0eHMKa
yCMepeH 3axTeB U J1a je OH CTYNMO Ha MECTO IPAaBHOT IPETXOJHMKA.

23 Y mpaxcw, cyx yrBphyje fia i je mpaBHO /uIie NPeCTao Ja MOCTOjY IPOBEPOM y ATeH-
LMj1 3a IPUBpeHE PETUCTPE UIN YBUIOM Y IpyTe PErnucTpe.
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2. IIpeacTaBHUK NPaBHOT Cleg0eHnKa

Ila 6M mpaBHM ClIefOEHMK MOTAao [ja y4ecTByje y NpeKpIIajHOM IIO-
CTYIIKY MOpPa MMaTM CBOT IpeficTaBHUKA. Off TPeHyTKa aKTUBalyje IpaBHOT
crnen0eHnKa CBe Ipefys3eTe pajilbe IMPaBHOT IPETXONHUKA MMAjy AejCTBO Y
OJIHOCY Ha IIPaBHOT ClIeffOEHNKA U CMATpa ce Kao fla X je OH IIpely3eo.

3aKoHCKe ofipefi0e Koje ce OfHOCe Ha IpefiCTaBHUKA IPABHOT JIMIA
IpUMeYjy ce U Ha IpaBHOT clefbeHnka. [IpaBHO mmile mpencTap/ba Mpas-
HY QUKIUjy U CBOj CYyOjeKTUBUTET y MPEKPLIAjHOM IOCTYIIKY OCTBapyje Iy-
TeM usabpaHor npencraBHuKa. OH IpeacTaB/ba NepCOHNPMKAIN]Y TPABHOT
TMIIA ¥ MOXKe fla TIpefy3suMa CBe pajiibe Koje MHaue Ipefy3uMa OKpUB/beHN
Kao ¢usnyko muie. tberoBy moctyniy cMaTpajy ce pafmaMa IpaBHOT NI,
OfIHOCHO pafitbaMa IIpaBHOI crlefOeHuKa. IIpencTaBHUMK IpaBHOT crenbe-
HIMKA Y TIPEKpIIajHOM IIOCTYIKY MOXKe OMTYM 3aKOHCKVM 3aCTYHHMK WU
oB/TalIheHy 3acTYHMHMK. 3a PA3NMKy Off 3aKOHCKOT 3aCTYITHMKA, oBraurhenn
IpefCcTaBHUK MOpPA MMATy IMCAHO OB/Ialllheme opraHa KOju Ia je Ofpefyuo
3a mpepncTaBHMKa. CaMo jefHO /uIle MOXKe 3aCTYIATU NPAaBHOT CIef0eHNKa
y TpeKpIIajHOM NOCTYNKYy. IIpaBHOM clenOeHuKy ce y3 IO3MB 3a 3aKa3aHo
cybeme focTaBma 1 obaBernTee 0 06aBe3n ja OAPENN CBOT NPeACTaBHYKA.

3aKOH 0 IpeKpIIajuMa UCK/bydyje MoryhHocT ma onpebena muma 6yny
HpeCcTaBHNLY OKPYUB/BEHOT ITPABHOT JIMLIA, @ CAMMM TUM ¥ IIPABHOT cliefbe-
Huka. [IpefcTaBHMK IpaBHOT IMIjA He MOXKe OUTM JIUIe KOje je y MCTOj CTBa-
PM CBENIOK HM OJTOBOPHO /IMIie TPOTUB KOTa Ce BOAIM IPEeKpPIIajHN OCTYTaK
3a UCTU HpeKpIaj OCUM aKO je TO /MIe jefHO OB/laImheHo 3a 3acTyIlame
OKpuB/beHOT TpaHoOr jvia.>* Heratusan Haunn ompehusama kpyra mia
KOja MOTy OMTH IpeICcTaBHUK IPABHOT JIMIA je peflaK y 3aKOHY, aly ce Y
IpaKcy 10Ka3ao BeoMa JOOpMM jep ce Ha Taj HAYMH MIMPU KPYT JIMIIA KOja
MOTY OMTH ITpefCTaBHMUIM ITPABHOT JINIA.“” 3aKOHCKO pellere ce TeMe/b) Ha
3abpaHM IUTypanM3Ma IpolecHNX (GyHKIMja y MCTOM MOCTYIIKY. 3aKOHOpa-
Ball je IPEABUMEO Ja je y OBUM CUTyalMjiMa CYJ, JY>KaH Jja I030Be IPaBHO
nMIle Ia Y POKY Off 0CaM flaHa Ofipefy pyror IpeficTaBHUKA.

CHOpHO je fja u IpeACTaBHUK IIPaBHOT CIei0eHNKa MOXKe OUTH uie
KOje HHje 3aIl0C/IeHO y TIPaBHOM NIy — cnefoeHnKy. OBo ImuTame 3aKOHO-
[aBall Huje M3pu4unTo perymucao. Moryha cy nBa peuema. [To npBom, npen-
CTaBHUK IIPaBHOT Crlefi0eHNKa MOXKe OUTH JINIle Koje MMa oBaiheme mpas-
HOT C/efl0eHNKa 3a 3acTylame. 3alloCIeHN Yy NPAaBHOM C/IeNOeHUKY HUCY

24 30II, un. 123 ct. 1 n cT. 2. Takobe, Tpeba umatnt y Buny ogpenby wi. 125 ct. 2 30II 1o
K0joj OpaHm/Iall IpaBHOT /IMIIA 1 OfFOBOPHOT /IMIIA Y TOM IPaBHOM JIMI[y He MOXKe 6uTn
NuIie Koje je y ICTOM IPEeKPIIajHOM IMOCTYIIKY MMAJIO CBOjCTBO IPEACTaBHMKA IIPaBHOT
nmIa.

25 Boxo Bykuesuh, Komenitiap 3axona o tipexkpuwiajuma, LPyro LONyHeHO usfame, beo-
rpaj, 2014, 101.

26 3O0II, um. 123 cT. 3.
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VICK/BYYMBO JIETUTMMMCAHM fla OyAy INPeACTaBHUIM IPABHOT Crlef0eHNuKa,
Beh To Mory 6uTi u Ipyra nuna ca opnamhermeM, ceM y 3aKoHOM ofipehernmM
cTy4ajeByMa (HIIp. CBEOK Y MICTOM IIPeKpIIajHOM MOCTYIKY). Mebhytum, oc-
HOB 3a CYIIPOTaH 3aK/by4ak mpousmnasu us ogpenbde wi. 201 cr. 1 3011 koja
IPONMKCYje [a KaJa ce MPeICTABHUK OKPUB/bEHOT IPABHOT JMIA IPBU IyT
cacmymasa, nuTahe ce 3a mM4HO MMe ¥ YHKIMjY, OZHOCHO IIOCTIOBE KOje
o6ap/pa y mpaBHOM jmiy. CXOfHO OBOj ofpenOy, IpecTaBHUK IIPABHOT
crenbenKa Moske GUTY CaMo JIITE 3aMOCTIEHO Y TIPABHOM CTeI6eHNKY. >

YKONMMKO TpaBHU Clef0eHNK He ofpeay NpeicTaBHMUKA y ofipeheHOM
POKY, 3aKOHOJaBal] je MpefBIULe0 HOBYAaHO KaKibabame ofi 10.000 go 30.000
mgrHapa. AKO U IOC/Ie M3pullama Te KasHe IPaBHU C/lef0eHMK He Ofpenn
CBOT IIpeJICTaBHNKA, 32 CBAKO Jla/be Heofla3MBame I031BYy Ka3Huhe ce HOBYa-
HOoM KkasHoM oj 50.000 go 100.000 I{I/[Hapa.28

3. IIpaBo npaBHoOr creg0eHNKa Ha ofOpaHy
y IPeKpIIajHOM NOCTYIKY

OKpUB/bEHO MPABHO JINIIE, @ CAMUM TUM M IIPAaBHU CIeOEHNK, ¥ TOKY
MPEeKPIIAjHOT MTOCTYIIKA MOXKE Jla Peannsyje cBa IpaBa Koja My IpuUIajajy u
Koja cy meduHMcaHa YcTaBOM 1 3aKOHOM O IpeKplIajuMa: IpaBo Ha Ipa-
BIYHO 1 jaBHO cyDheme y pasyMHOM POKY Ipefi HePUCTPACHNUM 1 He3aBUC-
HJM CYZIOM, IIPETIIOCTaBKy HEeBMHOCTY, IOLITOBae Havye/a 3aKOHUTOCTU U
Hauesa ne bis in idem, paBo Ha >kanby WM PyTro MPaBHO CPEACTBO, IIPABO
Ha 00aBeLITeHOCT O OLTYXXOM U JOoKasuMa IPOTUB Hera, IIpaBo Ha OpaHM-
Olla, IPaBo Ha Cyheme y MPUCYCTBY, IPaBO Ha JI0KA3HY MHULMJATUBY UT/. >

[IpaBHM crnefOeHMK CBOjy Of0paHy y NMpeKpILIajHOM HMOCTYIKY MOXe
MI3HETU CaMOCTAJIHO, IIyTeM IIpefiCTaBHMKA WM y3 moMoh 6panmona. Kaga
CBOjy ofi0paHy fiaje CaMOCTA/IHO, IIPABHO /IMIje MMa CBOjCTBO HEYKe CTPaHKe,
a jeHO OJf OCHOBHMX HadyesIa IPeKPIIajHOr IIOCTYIIKA jecTe Hauelo IoMohn
Heykoj crpanim.’’ TIpuMeHa Hayenma moMohu Heykoj CTpaHIM 3axTeBa Off

27 VI3 3aKOHCKOI TEKCTa IPOM3V/IA3M fla y CIy4ajy Kajja je OKPMB/bEHO OArOBOPHO JIMIIE
jeIMHO 3aIOCTIeHO INIie Y IPAaBHOM CIeHOEHNUKY U jeAMHM 3aKOHCKM 3aCTYIIHUK, TPaBHU
cref0eHNK He MOXKe MMaTy IPelCTaBHMKa Y IPeKpLIajHOM NocTynKy. OBakBoO pelieme
je y CympOTHOCTH ca IIPaBOM Ha Ofi0paHy ¥ HY)XHO je OBO IINTarbe 3aKOHCKM YPEeNUTI.

28 3Ol un. 124 cT1. 1. C gpyre cTpaHe, 3aKOH O OATOBOPHOCTY NPaBHMX NINIIA 32 KPYBUYIHA
mena y onpen6u wi. 39 cr. 4 npensuba ga ako OKPMB/bEHO HPABHO /NUIle TIpeCTaHe Ja
IIOCTOjI/I IIp€ NPaBHOCHA)KHOT OKOHYatba KPMBNYHOT IIOCTYIIKA, CY[L he mosBarn IIpaBHOT
cnenbeHnKa fla Ofpeay IPeCTaBHMKA. AKO ITPaBHU CNef0EHNK He Ofipefyl MpeicTaB-
HMKa Y POKY Off 0CaM JlaHa Off TIpujeMa II03MBa, CyJ| Ipefl KOjuM ce BOJM IOCTymak he
IIOCTABUTH IIPELCTaBHIUKA.

29  3a Buue Buay: H. lenuh, B. Bajosuh, 275-278.

30 IIpomucano je ogpen6om ur. 90 3011 y kojoj je mpenBuheHo Aa je Cyn Ay>kaH fia ce cTapa
Jla He3Harbe MIM HEYKOCT CTpaHaKa He OyJe Ha IITeTy HIXOBUX IIpaBa.
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CyJa Jia y UMby peanysalnyje IPUMHINIIA PABHOIIPABHOCTM CTPaHaKa CBOje
aKTMBHOCTM IIpefy3MMa HEIpUCTPAcHO, 6e3 OMI0 KakBe KOHKpeTM3aluje
U ylIaXema y caM HauMH Ipefy3uMama ofgpebenux pagmu. Cyauja je my-
KaH Jla TToy4uu 1 o6jacHM, Jakie a Ipefodu Koje Cy ImpoljecHe MoryhHOCTH
peanusanuje ogpehenor npasa nm ob6asese, anu He 1 Ja objalImbaBa HAYMH
npenysuMama pajiibe, HUTK fla Ipefys3uMa ofipeheny panmy yMecTo IpaBHO
HeyKe CTpaHKe, jep OM TMMe HapylIMO CBOjy HENPUCTPACHOCT.” Y IO3UBY
KOjUIM Ce IpeACTaBHMK IIPABHOT Clef0eHMKa II03VBa Ha 3aKa3aHO POYMII-
Te HasHaunhe ce Ja M MOpa JIMYHO NPUCYCTBOBATH Pafiu Cac/Iyllamba VN
CBOjy opi0paHy Mo)ke AaTu mucanuM nyrteM. CaMo Kaja CyJ IOy4yu IpaBHOT
cnenOeHnKa fa ofbpaHy MoO)Ke M3HETM IMCaHMM IIyTeM, JO3BO/bEHO je Jo-
CTaBMUTM INCAaHY Of0paHy. Y3 mucaHy off6paHy IpaBHM CIefOEHNK je TyXKaH
Ia poctay opnamiherme 3a M3abpaHor IpefcTaBHMKA (YKOIMKO Ce He pajy O
3aKOHCKOM 3aCTYITHMKY) KOjyi MOpa IIOTIICATH IIICaHy OfOpaHy U CHabpeTn
je meyaroM mpaBHOT nuia. HemocraTak HeKor ofi 0OBUX e/eMeHaTa IMCaHy
ofibpaHy YMHM MambKaBOM. YKOJIVKO je MHTEHIMja Cy[a YCMEHO Cacyllambe
IpefCTaBHMKA IIPABHOI CIef0EeHNKa, OH je Jy)XKaH fla ce IO3MBY Ofa3oBe
VIV OTIpaBJa M30CTAaHAK. YKOIMKO TO He Y4MHM, Cyf he HapeauTy meroBo
noBobeme, cxongHo oxpen6m wi. 188 ct. 3 30IL.

Hasenene curyanuje cy MHTepecaHTHe cCa IIPOILIECHOT acIlleKTa jep
IpaBHM C/Ief0eHUK HUje M3BOPHM M3BPIIWIALL IIpeKpllaja M TepeTy ce 3a
panme (UMmbeme WM HeuMiberhe) KOoje Huje Ipefy3eo U ca KOjuMa y Bpe-
Me U3BplIeka Hije MMao HMKakKBe Bese. CIen@uyHOCT I0/I0Kaja IPaBHOT
clenbeHMKa ce Oriefia y peTPOaKTUBHOM IIOBE3UBalby Ca IIpeKpllajeM IIpaB-
HOT npeTxofiHuKa. MoryhHocTu npunpemama ofgbpaHe y OBUM CUTYyaljamMa
IPUINYHO Cy JIMMUTHPAHE, IIa C€ MOXKe 3aK/bYYUTM [a II0/I0XKaj IPaBHOT
cnenbenuKa Huije 3a710B0baBajyhu ¢ acrekTa mpasa Ha on6pany.>> OBiie ce 3a-
IIPaBO pajy O OATOBOPHOCTY 3a pajiibe APYTOT KOja IOCTOj! Y IPEKPIIajHOM
IpaBy U ca TEOPUjCKOT acIleKTa je MpoOaeMaTHyYHa, MOCeOHO Y OJHOCY Ha
¢dusnuka nuna. I[Topen HaBefeHOT, aKoO ce MMa y BUAY U a IIPeKpIIIajHa Ofro-
BOPHOCT IIPaBHUX /IMIIA HUj€ HA HajIPELM3HMj/ HAYMH PETY/INCaHA y HAlleM
IpeKpIIajHOM IIPaBY, IUTaMbe OATOBOPHOCTY IIPABHOT C/Ief0eHNKa y HaBefe-
HMM CUTYyallMjaMa joll BuIIe foOMja Ha 3HAUajy.

4. OpHOC TPAaBHOT CIef0eHNKA U OATOBOPHOT JINIIa
Yy IPaBHOM IPETXOJHUKY

3aKoH O IpeKpllajuMa Ka0 OCHOBHO IIPaBM/IO IPOIMCYje fa ce Mpo-
TUB IPaBHOT JMILA M OATOBOPHOT JIMIA Y IPAaBHOM MLy BOLYU jeIMHCTBEH

31 Mnapes Jemnunh, ,,Haueno momohu Heykoj cTpaHIM y IpeKpIlajHOM IIOCTYIIKY , IIpas-
Hu 3aiiucu, 6p. 2/2018, 236.

32 "n Y O4HOCY Ha IIpaBHOT CHeI[6eHI/IKa Ba>XM1 OCHOBHO HA4€/10 Ka3HEHOT IIpaBa — IPETIIO-
CTaBKa HEBMHOCTU.
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IPEKpIIajHU MOCTYIAK, OCUM aKO IOCTOjé 3aKOHCKM pasjiosy Jia Ce BOAU
TMOCTYMaK TIPOTUB jeTHOT off HWuX.> OBO pelllerbe je ONpPaBIaHO jep TpaB-
HO ¥ OATOBOPHO jMle Hajuemhe oproeapajy 3a mctu porabaj, kxoju ce
KBa/mQUKyje Kao mocebaH IMpeKpllaj 3a CBAKOr Off HaBeJieHUX cybjexara. Ca
MPOLECHOT CTAHOBUINTA, jefUHCTBEHN IOCTYIAK NPOTUB IIPABHOT U OATO-
BOPHOT /MIja oMoryhaBa cBeCTpaHO paclpaB/bame IpefMeTa MpeKpliaja u
yTBphuBame NOTpeOHOr Kay3aJHOT OfHOCAa OATOBOPHOCTY HaBefleHUX JINLIA,
y cIy4ajeBMMa M3BeJleHe OJiTOBOPHOCTIL.

Kapa ce mpotuB mpaBHOr ciief0eHUKa U OTOBOPHOT JMIA Y IIpaB-
HOM IIPeTXOIHUKY BOAM jeAMHCTBEHNU MOCTYIAK, MehycoOHM ogHOC OBa /iBa
HpolecHa Cy6jeKTa CYIITMHCKM je PasIMduT Of OfHOCA OATOBOPHOT JIMIIA
Y TIpaBHOTI NpeTXOfHuKa. [IpefcTaBHMK MpaBHOT claef0eHMKa He Iocenyje
M3BOPHA CasHama O MPEKPIIajy, 3a pPasaMKy Off OATOBOPHOT NMIja KOje MMa
HENOCpeZIHA CasHama O HmpeMeTy moctynka. C TMM y Besy, OJHOC OJTro-
BOPHOT JIMIA Y IPABHOM IIPETXOIHVUKY U IIPaBHOT CIefj0€HMKa jecTe CIiell-
UNYIaH OHOC, PAa3INYUT Off M3BOPHOT OJHOCA IIPABHOT JIMIA U OfTOBOP-
HOT JIMIIA Y IPaBHOM /INIy. 3ajefHIYKa KapaKTepyUCTUKa je f1a y ogpeheHnm
CIy4ajeByMa 13 OITOBOPHOCTY OTOBOPHOT JIMIA IIPOM3N/Ia3y OATOBOPHOCT
IpaBHOT Cef0eHMKa. 3aTo NpoliecHe aKTMBHOCTM IIPaBHOT Clef0eHnKa y
peanmsanuju mpasa Ha ofbpaHy Mopajy 6utu nobpo npunpemsbeHe. Ilpen-
CTaBHMK IIPaBHOT Cilef0eHMKa Tpeba f1a ce YHIO3HA ca CTameM y CIUCHMA
IpeKpIIajHOT IpefMeTa U /ja Ha OCHOBY Ca3Hama [0 Kojux pobhe koHmmmupa
OfOpaHy y IpeKpIIajHOM ITOCTYIIKY.

C npyre cTpaHe, Kajja ce NIpeKpIlajHM IOCTYNaK He BOAM IPOTUB Of-
TOBOPHOT JINIIA, OHOC TIPaBHOT C/IefOEHNKA U OffTOBOPHOT JINIA Y IIPABHOM
IPeTXONHMUKY HUje peleBaHTaH. IIoTpeOHO je PasMOTPUTM ORHOC OATO-
BOPHOT JIMIA U IIPABHOT CIef0eHMKa y HOCTYILMMA II0 3aXTeBYy 3a CYACKO
OJITy4MBambe O U3JATOM IPEKPILIajHOM HAJIOTY.

3a mpekpiraje 3a Koje je mpenBubeHa HOBYaHa KasHa y (UKCHOM
U3HOCY Ce M3Jjaje NPEKpLIajHM HaJOr U He MOXE Ce IOJHETU 3aXTeB 3a
IOKpeTame NPEeKpIIajHOT MocTynKa. KapakrepucTuka oBOT MHCTUTYTaA je
fyamHa QYHKIMja: OH je OIyKa O HOBYAHO] KasHM Yy CBUM C/IydajeBMMa y
KojuMa ra mspaje opnamrheHy opraH vy opnaurheHo juile 3a MpeKplIaj u3
CBOje HAJIeKHOCTH, a/il U JTATEHTHU ONTY>KHM aKT, ca obenexjuma 3axre-
Ba 3a MOKpeTame NPeKPLIajHOT HOCTyrIKa.34 3a cBaKor yYMHMOLA IPeKpIIaja
37aje ce MOCce6aH MPEeKpPIIajHI HAMIOT, > IITO 3HaM 1ja he ce IpaBHOM /HITY 1
OZIFOBOPHOM JIMILy y TIPAaBHOM JIAILY 110 IIPABU/TY M3/IaTU NPEKPIIAjHM HATIO31

33  3O0II, un. 108 cT. 1.

34 Mrnape Jennunh, ,, IIpexpiuajHu Hamor 1 npo6nemu y npaxkcu’, Pesuja 3a xpumuHonoiujy
u KpusuuHo iipaso, 6p. 1/2018, 34.

35 30II, un. 168 crT. 3.

60



10-12/2019. Munagen Jemanh (ctp. 50-65)

nojefMHaYHO. 3aKOHO/ABAl] je TIPefBI/ie0 /1a aKO HeMa yC/IOBa 3a U3/laBarbe
IPEKPIIAjHOT HAJIOTa Y OfHOCY Ha IIPaBHO M/IM OATOBOPHO JINIIE, IPOTHB 062
muifa 6uhe MOHET 3aXTeB 3a MOKpeTame MPEKPIIAjHOT MOCTYTIKA, >

Kaja y TOKy mpexpirajHOT IOCTYIIKa MOKPEHYTOT 110 3aXTeBY 3a CY/-
CKO OfITy4MBambe O M3JATOM IIPeKpLIajHOM HAJIOTy IIPaBHO /MIle IpecTaHe
7la IOCTOj!, Ha BeTOBO MECTO CTYIIA IIPaBHN CIefI0EHMK, YKOMKO M3/laBaall
IpeKpIIajHOT HAa/IOTa VICTY YCMepy IPOTYUB IPaBHOT Clef0OeHuKa. Y CIydajy
lla ce BOfie Pas3[BOjeHN IIOCTYNIY NPOTUB IIPABHOT CefOEHMKA U Ofro-
BOPHOT JIMI]a y NPaBHOM IIPETXORHMUKY, IIPM Y€MY OATOBOPHOCT IIPaBHOT
cref0eHnKa 3aBYCH Off OITOBOPHOCTY OATOBOPHOT JINMIIA, HAjIleMCXOTHUje
pellere je CIajame IOCTyNaKa IPOTUB OfTOBOPHOT JIAI[A U IIPABHOT C/ef0e-
HJKa pafiyl CBECTPAHOT pasjallliberba MPEKPIIajHe CTBAPU.

IV Ilonoxaj mpaBHOT cneg0eHNKa y M3BPIUIHOM
NPEKPIIAjHOM IOCTYNKY

Hopyany kasHy nspedeHy 3a NpeKpllaj, TPOIIKOBE IPEKPIIAjHOT II0-
CTYTIKa Kao U Jipyre HOBYaHe M3HOCE KOju Cy focyheHM 1o ocHOBY HakHaza
HITeTE, Ha OCHOBY MMOBMHCKOIIPABHOT 3aXTe€Ba W/IU 10 OCHOBY Ofy3UMalba
VIMOBMHCKE KOPHMCTM, M3BpIIaBa IpeKpLIajHM CYH, KOjU MX je M3PeKao,
OJTHOCHO CYJ, Ha 4MjeM IOAPYYjy je U3JaT IpeKplLIajHu nanor.”’ Oppen6a
1. 307 ct. 6 30II mpomnucyje fa ako IpaBHO JNIe IpecTaHe [ja MOCTOjI
HAaKOH IIPaBHOCHa)XHO OKOHYAHOT IIOCTYIIKA y KOMe je yTBpheHa oArosop-
HOCT U M3peYeHa CaHKIMja 3a MpeKpIlaj, HOBYaHa KasHa U OfiTy4MBarbe O
VIMOBIHCKOj KOpMCTM m3Bpumhe ce IpemMa IpaBHOM JIMILY KOje je HberoB
IpaBHU ClefOEeHNUK.

Jlo mpecTaHka mocTojama ocyheHor mpaBHOT nMIa MOXe Aohm mpe
VI HAaKOH JIOHOLIEha pellea O usBpuiemny. CXOTHO TOMe, PasIuKyjeMo
OBe cuTyauuje. Y IpPBOj, OCTaB/beHa NPAaBHOCHA)KHA M U3BPLIHA CYMACKA
Ipecysa, ONHOCHO KOHA4aH U M3BPLIAH NMPEKPIIAajHN HAJIOT, Y3 OfCYCTBO 3a-
KOHCKMX CMETIbM, OBO/bAaH Cy OCHOB 3a [IOHOLIEbE pelleha O U3BPIIEHY.
AKO U3BPIIHU CyAMja NPEeKPILIajHOT CyAa MMa ca3Hama fJa je MpaBHO /INIe
IpecTano fla MOCTOjU M Ja MMa IIPaBHOT clef0eHukKa, moHehe permeme o
M3BPIIEHhY Yy OFHOCY Ha NMPABHOT Clef0eHNKa. Y IPyroM CIydajy, M3BPUIHU
CyaMja JOHOCK pelllele O M3BpIIelnY He ImpoBepaBajyhm unmmenniyy ma mm
IPaBHO JIMIiE U Jla/be NOCTOjU. TeK NPMINKOM NpefysuMarba Ja/buX Pajmbu
y MOCTYIKY M3BpIIema MOXe ce fohy [jo mofjaTaka o IpecTaHKy II0CTOojamba
npaBHor juna. Taga je moTpe6bHO yTBpAMTM Ja U ocyheHO mpaBHO jumie

36 30II, 4n.168 cT. 5.
37 30I1, un. 314 cT. 1.
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KOje je IpecTaso Jja OCTOju MMa IIPABHOT ClIef0eHNKa, a TO je ob6aBesa us-
BPIIHOT Cypuje.

Y DOKTpMHM ce UCTMYE A Y IPYTOj CUTYaLyju, Kajia o CTaTyCHeE Ipo-
MeHe WM CyKIlecuje fohe HaKoH IITO je IPOTUB IIPABHOT IIPETXOZHMKA OWIIO
JIOHETO pellielbe O M3BPLICHY, HEONXOZHO O OMIO0 HACTaBUTU M3BPIICHE
CTaB/bameM IocTojeher pelerma 0 U3BpIIEHY BaH CHare U JJOHOIICHEM HO-
BOT pelllerba Koje 01 ce cajia OfJHOCIIO Ha IPABHOT ClIefl0eHMKA KaXKbeHOT
npaBHoOT uia.>

Mebytnum, 30I1 mosBobaBa MOryhHOCT fa MSBpPIIHM CyAMja CTaBM
CBOje pelllere O M3BpILIEY BaH CHare caMo y CIy4ajy Kafa Cyamja IIpo-
TUB 4MjeT pelllelba O IPMHYIHOj HAIUIATH je U3jaB/beH IpUrosop Habe fa cy
pasnosy M3 IMpUTrOBOpa OCHOBAHU, y CYIPOTHOM, focTaBuhe mpurosop ca
crimcuma mpenveTa HapexHoM Behy Tor cyma.®® C TuM y Besu, HaBemeHn
3aK/py4aK HeMa ocnoHLa y ogpenbama 30I1. Tpeba ykasaru ma ce Ha OCHO-
By wI. 99 301l y mpekpiuajHOM IOCTYIKY CXOHO IpUMemYjy onpenbe 3a-
KOHMKA O KPUBUYHOM HOCTynMKy,4O Koju y ofipen6u wi. 278 ct. 1 mpensuba
Ia YKOJIMKO Ce TI0jaBM CyMIiba Y HO3BO/bEHOCT U3BPIIEHA CYACKe OIIYKe O
ToMe he ofTyunTi moce6HNM pelereM CyJ KOjU je CyAUO y IIPBOM CTelle-
Hy a aj6a He 3a/ip)KaBa U3BpILIEHE Pelllerba, OCUM aKo CyJ Huje fipyraduje
ofipesio. AHaJIOTHOM IIPYIMEHOM OBe ofipefi0e, M3BPIIHM CyAuja 61 Morao na
IOCeOHMM pelllerbeM CTaB) BaH CHare CBOje pellerbe I JOHece HOBO pelllerbe
0 U3BpLIEHY Y OGHOCY Ha IIPABHOT CIef0eHMKa.

Hajseha anomanuja 30I1 y ogHOCY Ha IO/I0XKaj IPaBHOT CIeROEHNU-
Ka y M3BPIIHOM IIPEKPIIAjHOM IOCTYIKY jeCTe OfICYCTBO Dasjiora 3a Ipu-
TOBOP IIPOTYB pellielka O U3BPILIEHY KOjuM 01 ce MobMjao cTaTyc MpaBHOT
cnenbeHnKa. 3aKOHOfaBall OBY CHUTYalWjy YOIIITe HYje Peryimcao, ma ce
[IOCTaB/ba MNUTAME IITA AKO je pellele O M3BpIIEHY JOHETO Y OFHOCY Ha
IpaBHO JINIle KOoje Huje paBHM cnefdeHnk? To mpaBHO /ulle MMa jacaH MH-
Tepec [ja U3jaB/bUBabEeM IIPUTOBOPA MIPOTUB PelIeha O USBPIIEHhY MHULIMPA
IOCTYIIaK y KojeM he ce yTBpANUTY a OHO HUje NIpaBHU C/IefOeHUK ocyheHor
IIpaBHOT JINIIA KOje je NMPecTaso /ia MOCTOju.

Pemierse 0 n3BpIIery y OGHOCY Ha KaXKIbeHO IIPABHO JIMLE OJHOCK Ce
Ha IPUHY/IHY HAIJIATY HOBYaHE KasHe,  a OBY CUTYalyjy JOMAaTHO YCIOXKIbaBa
YMIbEHNUIA []a MIPUTOBOP Ha pellelbe O NMPUHYIHOj HAIUIaTX He 3afprKaBa

38 Harama Mpsuh Ilerposmh, ,HoBa 3akoHCKa peliema y Be3M M3BpLIEHA OIyKa
IIpeKpIIajHMX cymoBa‘, Msbop cygcke tipaxce 6p. 5/20146, 7; H. Jenuh, B Bajosuh, 402.

39 30I1, un. 317 cT. 3.

40 3aKkOHMK O KPMBMYHOM NOCTYNKy, Craymbenu inachux PC, 6p. 72/2011, 101/2011,
121/2012, 32/2013, 45/2013, 55/2014, 35/19.

41  30II, yn. 314 cT. 5.
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eroBo usspieme.'? 3aKoHOMaBAll je TaKCAaTMBHMM HabpajateM pasora’’

360T KOjUX Ce MOXKe YIOXWUTHU IIPUTOBOP >Keleo fja eMVMUHMIIE CUTYalyje
KOje Cy IOCTOjajie y MPaKCK Jia € MPaBHUM JIEKOM Y OBOM CJIy4ajy OCIOpa-
Ba IPAaBMIHOCT NPaBHOCHAXXHUX OfTyKa KOje CIy>Ke Kao M3BPIIHE MCIpaBe
jep ce IpUroBOPOM He MOJKe 3a/IMpaTi Y MUCIPABHOCT IPAaBHOCHAKHE OfIyKe
Beh caMoO y MCIPaBHOCT M OCHOBAaHOCT pelersa o u3Bpuiewy.* V caydajy
MCTHILIamkha APYIUX pasjora Koju HUCY IpenBubheHr 3aKOHCKOM ofpenbom, a
KojuMa ce IoOMja OCHOBAHOCT pellierba O M3BpIIewY, Behe ox Tpoje cyauja
onbaruhe MPUTrOBOP K0 HENO3BOJbEH.

JacHO je ma ce pasu 0 030M/PHOM IIPOIYCTY 3aKOHOZABIA. Y CITy4ajy
OCHOBAHOCTM HaBOfla IIPUTOBOpa NPOTHUB pellielba O M3BPLICHY Y OFHOCY
Ha VJIEHTUTET IIPaBHOT Cef0eHNKa, 0Baj mpobieM Moxke 6uty npeBasnben
jeNMHO MaKCUMAa/THO LIMPOKUM TyMademeM ofpenbe wi. 317 cr. 1 Tad. 6
30I1. Hanwme, Behe of Tpoje cynuja 61 Mopaso fja CTaBy BaH CHare pellerbe
0 M3BpIIEHY jep je MpUHYAHA Harwlata ofpeheHa Ha cTBapuMa 1 mpaBuMa
»M3y3eTUM Of] M3BplIemha C 003MPOM fia ce paiy O IpeMeTy U3BpLIeHa
KOjy He IpMIIajia MPaBHOM ClefOeHNKy. VIcTy ofmyky 6u Morao moHeTH U
M3BPIIHN Cy/iUja KOj)i MOXKe CaM Jia CTaBM BaH CHare CBOje pelllere ako Habe

Jla Cy Pasiosu M3 MPUrOBOpa OCHOBAHM.*

MsepmHu cynmja je fy>kaH Ja IpOBEpU IOJATKE O IOCTOjalby IpaB-
HOT crlefi0eHMKa YBUJIOM y CIy>KOeHy eBUIEHLM)jy KOjy BOoaM AreHIMja 3a
IpUBpETHE PErucTpe,® OTHOCHO, YBUIOM Y JpyTe perucTpe. Y M3BPIIHOM
IPEKpPIIajHOM IIOCTYNKY [0 aKTUBalMje IPAaBHOI ClefOeHNKa JONa3y ce
CTyXOeHNM HyTeM, Off CTpaHe Cyfia, YBeK Kajia ce CasHa 3a UMIbEHUIY Ja
HpaBHM CIefOEHNK OCTOjU. Y TOMe je CYLITMHCKA pas3/iKa y OHOCY Ha pe-
TOBaH IpeKpIIajHM IOCTyNaK.

42 30I1, g 317 cT. 2.

43 Yan 317 cr. 1 tau. 1-7 30II npexBuba fa ce mpuroBop NpoOTUB pellerha O M3BPLIEHY
MOyKe yIoXuTH u3 crefehnx pasmora: 1) ako je o6aBesa Koja ce MMa MPMHYTHO M3BPIIN-
TI VICIIyEbeHa; 2) aKO je OfIyKa Ha OCHOBY Koje je ofpebeHa sameHa KasHe 1Iu IPUHYAHA
HamjlaTa yKMHYTa, IIPEMHaYeHa, CTaB/beHa BaH CHAre, OfJHOCHO HeMa CBOjCTBO M3BpLIHE
ucnpaBe; 3) ako HUje IIPOTeKA0 POK 3a NCIymeme obaBese; 4) ako CyJ KOjU je HOHeo
pelllerse 0 M3BPIIEY Hje HajllleXaH; 5) aKo HIUCY UCIYHeHM YCTIOBY 33 3aMeHy HOBYA-
He Ka3He 113 WIaHa 41 0BOT 3aKOHa; 6) aKo je MpUHYLHA HarUIaTa ofpeheHa Ha cTBapyMa
U IIpaBMMa U3Y3eTUM Of M3BpIIelba, OFHOCHO Ha KOjiIMa je MOIyhHOCT u3Bplema orpa-
HUYeHa; 7) Ha OUTYKY O TPOIIKOBMMA M3BPIICHa.

44 H. Jlenuh, B. Bajosuh, 412-413.
45  30II, un. 317 cT. 3.
46 H. Mpsuh ITerposuh, 20146, 7.
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V 3ak/pydyHa pasmarpama

OunrnegHo je ma 3aKOHCKA pery/laTyBa IPOLIECHOT IOO0XKaja IpaB-
HOT crefOeHMKa cafipku OpojHe aHOManuje. 3aKOHOAABall je 3aKOHOM O
npexpiajuma u3 2013. roguHe yBeo HOBOI IIPOLIECHOT CyOjeKTa — IIpaB-
HOT crlefi0eHMKa amy OACYCTBO afleKBaTHe 3aKOHCKe ofipeheHOCTN Herosor
HOJI0Kaja Y PeJOBHOM ¥ M3BPIIHOM IIPEKpPIIAjHOM IOCTYIKY Y3POK je MHO-
TUX CIHOPHUX INUTamA.

3aKoHOAaBall HYje IPOMICA0 HAUMH aKTUBalUje IPaBHOT CIefOeHN-
Ka ¥ BpEMEHCKM POK y P€JOBHOM IIPEKpIIajHOM NOCTYNKy. IIponymreno je
Ia ce IpelusMpa fia M U3[aBanal] MpeKpLIajHOT Hajora MOXKe fla ycMepu
IPeKpIIajHy HAJIOT IIPOTUB IIPABHOT C/lef0eHMKa IPABHOT JIMIIA Koje je Ipe-
CTaJIO [a MOCTOjM Y TOKY IIPEKPINAjHOT IOCTYIKA MIOKPEHYTOT II0 3aXTEBY 32
CYZICKO OITy4MBambe O M3[aTOM IIpeKpllajHoM Hajory. C aclieKkTa IpaBa Ha
ozibpaHy, I0JI0XKaj IpaBHOT Clef0eHNKa Huje 3al0BoJ/baBajyhu y ogHOCy Ha
Ipyre KaTeropyje OKpMB/beHNX. Y ofpendaMa Koje ce OFHOCe Ha IOCTYIIAK
U3BplIeHka HYje IpeBuheHo aleKBaTHO IIPaBHO CPEACTBO KOjUM UAEHTU(M-
KOBaHM IIPaBHU CIef0EHNK MOXKe Jja To0yja TO CBOjCTBO U OCIIOPY OCHOBA-
HOCT pelleiba O U3BPIIEIbY.

CymTuHcke aHOMasnuje y 3aKOHCKOM TEKCTY JOBOJE JIO 3aK/by4Ka Jia
IPOLIECHN II0/I0XK3j IPaBHOT Ce0€HNMKA y MPEKPLIajHOM IOCTYIKY Huje
aJieKBaTHO perynucaH. bpojHe mpaBHe IpasHMHE MOTY JJOBECTHU /IO Ipobie-
MaTMYHUX CUTYalUja 1 JIyTama y CYACKoj mpakcu. OBOM Ipoo6/ieMy je HY)KHO
IIOCBETUTYU MHOTO BMIIIe aXKibe 1 'y 6yayhoj pedopmu 3011 oTkmoHNTH yKa-
3aHe HeffocTaTKe. CaMo y TOM CIy4ajy, IpaBHU CIefOeHMK Kao crerydrdan
IpaBHU Cy6jeKT MOXKe MMAaTH afleKBaTaH IIPOIIeCHM II0I0XKaj M paBHOIPaBaH
CTaTyC ca OCTA/IMM KaTeropujaMa OKPUB/bEHMX Y IPEKPIIajHOM IIOCTYTIIKY.
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Mladen JELICIC, PhD
Judge, Misdemeanor Court, Sabac

THE PROCEDURAL POSITION OF THE LEGAL
SUCCESSOR IN THE MISDEMEANOR PROCEEDINGS

Summary

The paper discusses the procedural position of the legal successor in the
regular and executive misdemeanor proceedings. Following a theoretical expla-
nation of this term, the author points to the legislature’s failure to prescribe in
a regular misdemeanor procedure the manner and timing of activation of the
legal successor. The appointment of a representative is a condition that deter-
mines the legal capacity of a legal successor and the ability to participate in the
proceedings. The author pointed out the right to a defense of the legal successor
and the relationship between the legal successor and the defendant responsible
person of the legal predecessor was analyzed. In doing so, an observation was
made on the specifics of the position of the legal successor in the proceedings ini-
tiated upon the request for initiating misdemeanor proceedings and the request
for judicial decision on the issued misdemeanor order. A special part of the
paper refers to the position of the legal successor in the executive misdemeanor
proceedings, where the author emphasized that the legislator did not foresee the
legal basis for disputing the capacity of the legal successor when filing an appeal
against the executive decision. The author’s conclusion is that the position of a
legal successor in misdemeanor proceedings is not regulated satisfactorily, which
can lead to numerous problems in practice.

Key words:  legal entity termination, legal successor, legal successor
representative, regular misdemeanor proceedings, executive
misdemeanor proceedings.
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ap bpanxa BABOBI'h
acucreHT IIpaBHor ¢akynTera YHuBep3surera y beorpagy

ITPABO HA ITPABVYHO CY'BEIBE I IAPHNYHUA
IIOCTYITAK Y CIIOPOBUMMA MAJIE BPETHOCTI

Pe3ume

Iapuuunu toctilyiiax y ciioposuma mane epegHociliu je ioceban nap-
HUYHU HOCHydax y Kome ce UpUMAaiil gaje epukacHociiu y peuiasary cio-
pa y ogHocy Ha gpyie tipoyecte iapanyuje. To ce olipasgasa manum 3Hauajem
ciloposa Koju ce pewiasajy y oeom Hociiyixy. Mehyiwum, Ho3uitiueHoupas-
HO pelynucarwe 0601 Hociiyiika obyxeaiia oipoman oiicei clioposa Koju ce
pewiasajy y 06om 1oce6HOM UAPHUUHOM HOCHLYUKY U 3a KOje ce 4eCiio iieut-
ko moxce pehu ga cy manoi 3Hauaja. Y cygckoj apakcu cy ugeHimiudukosaru
6pojHu tpobnemu y UpumeHu Upasuna 080i HocebHol HApHU4HOT HOCHYHKA.
Mehyitium, c6um cUOPHUM OGHOCUMA KOJU Ce THPEHYTIHO Peulasajy upumeHom
apasuna 0601 Hoctlyiika He Moiy ce Hahu 3ajeguuuke Kapaxiliepuciiuke Koje
6u omoiyhasane jeghy epcitiy tioctiyiika. CnegcitieeHo iiome, Hije C6PCUCXOGHO
HU fipobieme KOju ¢y y Upakcu ugeHmiupuKosanu pewlasaiiu 6e3 KpyuHujux
3axeatiia y 08y 8pcilly UapHu4Hol Hocilyixa.

Kmyune peuu: ciioposu mane epegrocitiu, opianusauuja upasocyha, pegop-
ma UapHu4Hol tpoyecHol tpasa.

* Paf je pesynTaT UCTpaKuBamwa y OKBUPY IIpojeKTa ,VeHTnreTcku npeobpaxaj Cpbuje”

Koju ce peanu3ayje Ha IIpaBHOM dakynTeTy YHuBepsuteta y beorpagy 2019. roguse.
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I Uctopujcku pa3Boj

[Toce6aH mapHMYHM MOCTYIAK Y CIIOPOBMMA Majle BPEJHOCTH je y Ha-
IIeM IIPaBHOM CHCTEMY IIOCTOjao joLI 3a BpeMe BaKemha 3aKOHMKA O CYA-
CKOM IIOCTYIKYy y rpabanckuM nmapHumama ms 1929. I‘O,[[I/[HelKOjI/IM je us-
BpIIEHO Ipey3uMame pelliema ayCTpUjCcKOTr 3aKkoHa (Zivilprozessordnung) us
1895. rogyHe u U3BpIIeHa YHUPMKALYja ITAPHUYHOT IIOCTYIIKA Ha IIPOCTOPY
Taflalllibe Kpa/beBIHE.

AyCTpMjCKM MOJIENT TAPHUYHOT IIOCTYIIKA j€ OICTA0 U Y IOC/IEPATHO]
Jyrocnasuji.> MehyTum, Mogudukaimje Cy BplieHe C 063MpOM Ha HOBY 1/ie-
OJIOLIKY IOAJIOTY M Haydela IMapHUYHOr NocTynka. IlocTynak y coposuma
Majie BpPeHOCTH je€, TAKO, N30CTA0 Y IPBOM IIOC/IEPATHOM 3aKOHY KOju je pe-
ry/nmcao MapHu4YHM nocrynak. Hakon JJpyror ceeTckor para je y IapHUYHO
nporecHo npaBo COPJ oBaj moce6aH mapHUYHM IOCTYNAK IIOHOBO yBeJeH
Tex HOBeoM 3 1972. romune? ¢ 063upom Ha TO 712 ra je moCIepaTHA KOMY-
HMCTMYKA BJIACT IPETXOAHO M30aumia 13 IMPaBHOT CHCTeMa Kao IIOCTYIAaK
KOj¥ HHUje y CK/Tajly ca IpymTBeHnM ypehemeM Koje je Taa yBohemo.”

C pmpyre crpaHe, ayCTpUjCKO IPaBO, YMj/i MOJIE/I TAPHUYHOT MOCTYII-
Ka CMO IIpeyseny, Y KacHMjeM pas3Bojy CBOT NApHMYHOI IIPOLECHOI IIpPaBa
He II03Haje 1ocebaH IOCTYNAaK y CIOPOBYMA Majie BPeJHOCTY IOJ, TMM Ha-
suom®, Beh cy crenuduunocT peaBubhaHe 3a MOCTYNAK MO MPEIOTY 32
U3faBarbe IJIATHOT Hajora’, a Kpo3 €BPOIICKO IIPABO je CTyIameM Ha CHa-
ry Ypen6e Espornckor mapmamenTta u CaBeTa O CIOPOBMMA Majie BPeNHO-
ctu 2009. TopuHe yBeleH OBaj IMOCTYNAK M Yy ayCTPUjCKU MPABHU cucrem.®
Haume, y camoM aycTpujckoM IpaBy je moce6aH IOCTYHAaK y CIIOpPOBMMaA
Majie BPeJHOCTM IIOf, HasuBoM OaraTenHu nocrymnak (Bagatellverfahren)
nocTojao camo y mepuony on 1873- 1898.° ¥V aycTpmjckoM ayTOHOMHOM

1 Bopmsoje ITosuuh, ,IloBomoM m3MeHa U [jONyHa 3aKOHA O HAPHMYHOM IOCTYIKY',
Ananu II® BI, centembap— feuembap 1972, 968.

2 Bopusoje ITosuuh, Becna Paxuh-Bopunemnh, Ipahancko wpouecro ipaso, Beorpap,
2015, 34.

b. ITosuuh, B. Pakuh-Bopguunennh, 34.

4  Toppmana CrankoBuh, ,OCBpT Ha IIpOMeHe y NApHMYHOM 3aKOHOJABCTBY HOBe Jyrocia-
Buje, 360pHux pagosa Ilpasnoi gaxynitieitia y Huwy: Temaiticku 6poj Tpugeceiti iogura
apasocyha y coyujanucitiuuxoj Jyiocnasuju, Humr, 1975, 130.

5 Sini$a Triva, Mihajlo Dika, Gradansko parnicno procesno pravo, Zagreb, 2004, 818.

6 Rudolf Pollak, System des Osterreichischen Zivilprozessrecht, Manz, Wien, 1906, 600,
uTHpato npema Mapuja Canma, ,,JIocTymak y cmopoBuMa Maje BpefHOCTH , 300pHUK
pagosa Ilpaenoi daxynitieiia Yrusepsuitieitia y Hosom Cagy, 6p. 2/2010, 124.

M. Canma, 124.
Wolfgang Jelinek, ,Vereinfachte Forderungsbetreibung Osterreich, 2. moctymno Ha
MHTEpHeT appecu: https://www.pf.um.si/site/assets/files/3247/avstrija.pdf, 13.10.2019.

9 W. Jelinek, 25.
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IIpaBy Cy, MIaK, KaKO y OIILITeM ITAPHUYHOM IIOCTYIIKY, TAKO ¥ Y IOCTYIIKY 3a
M3[jaBame I/IATHOT Hajlora yBoheHa pasimiunTa MojeHOCTaB/berba Koja 61 ce
IpUMemJBala Ha CIOpOBe Majie BpeJHOCTH. - Ha Taj HaumH je, 3a pa3imky
Off HallleT, y ayCTPUjCKOM IpaBy foOMjaHO Ha ePMKACHOCTY HA HAYMH KOjU
je mpuarobeH nmojefuHUM BpcTaMa TY>KOEHOT 3aXTeBa U MOojeANHNM ¢asama
MOCTYIIKA.

HakoH nodeTka mpoljeca TpaH3uljuje Hallle 3eM/be Ka TPXKUIIHOj eKO-
HOMM]jY, TAPHNYHY TIOCTYNaK je IpeTpIIeo CyIITMHCKE IPOMEHE TaKO fia ce
Moke pehn ma ce y cBoM pedopmiucarmy reHepaHO YAa/bUO Off TeHMCHIja
ayctpumjckor mpasa'l, usmely ocranor u y cBojuM Hauenuma u pasBojy To-
crynka. MebhyTum, 6pojHU MHCTUTYTY KOjy TPajMIMOHAIHO IIOCTOje ¥ Ha-
IIeM ¥ HaMa CPOJHMM IIPAaBHMM CUCTEMMMa HMUCY MOJEPHM30BaHM HUTU
npunaroheHn Kako IpoMeHaMa Hadela IOCTYIKA, TaKo HU HoTpebama
npakce. VIcTo Baxu 1 3a 1moceOHe MapHMYHE IIOCTYIIKE, IIa M IOCTYIAK Y
cropoBuMa Mase BpefHocTi. OBaj IOCTYNAK je Ha 3Hadajy HOOMO KOH-
CTAaHTHMM IIPOLIMpPEEeM OIICeTa CBOje IpMMeHe ¥ IpobIeMuMa CHCTEMCKe
HenpuiaroheHocty norpebama cypcke Impakce — Kao IITO je CIydaj y Apyro-
CTENEHOM IIOCTYTIKY.

II ITpo6nemarnka

ITapHu4HM NOCTYIAK y CHOPOBMMA Majle BPEJHOCTH je perylucaH y
rmau XXXIII 3akoHa 0 mapuuyHOM MOCTYnKy.'? Pew je o mocTymky Koju
je yBek 6Mo cymMapaH M HaMemeH yOp3amy IOCTYIIKa Y OHUM CIIOPOBMMA
Koju 300T CBOje Majie BpeJHOCTM OIpaBAaBajy mpumar edukacuoctu. OTyp
M ayCTPUjCKVM Ha3MB ,0araTeJTHM MOCTYIAK 3aTO LITO je ped O MOCTYIKY
KOj! je MHULMjaTHO HaMeleH pelllaBaly CIIOpOBa KOjU Cy IpeMa caMoj
peun O6araTesTHU, OHU CIIOPOBMU KOjU CY ,CACBMM MaJlii, HUIITABHY, M3y3€THO
jedrman 3

MebyTnm, y IO3UTMBHOM IpaBy IOJ CIIOPOBMMA Majle BPeJHOCTHU Ce
CBe BUIIIE TOApa3yMeBa 3HATHO IIMPY OIICET OHMX CIIOPOBa KOjU CY JIaNIeKO Off
OaraTeHMX, JOK Cy CIIOPOBM OaraTellHe BPEHOCTYM OHM 3a KOje He IIOCTOjU
aJleKBaTHO pelllel-e 11 KOjy 3aTpIaBajy IpaBocygHu cuctem.Tako, mpes Ha-
VM CYOBMMA je BeMKM Opoj IIpeiMeTa y CIOpPOBJMA M3Y3€THO MaJle Bpef-

10  W. Jelinek, 25-29.

11 Y Tom cmucny Alan Uzelac, ,,Reforming Mediterranean civil procedure: is there a need
for shock therapy?*, Civil justice between Efficiency and Quality, From ius commune to the
CEPE]J (eds. A. Uzelac, C. H. van Rhee), Antwerpen, 2008, 77-99.

12 Cnymbenu inacnux PC, 6p. 72/2011 ca KacHMjUM M3MeHaMa U JHOIyHaMa.

13 VBan Knaju, Munan llunka, Benuku peunux citipanux peuu u uspasa, Hosu Cap, 2010,
181.
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HOCTM, HeKaJ| I UICTOBPCHUX (HIIP. CHOPOBMU OKO JyrOBama pofuTe/bruMa 360r
Behe Hammate Bpriha), Ha Koje ce IPMMemYjy IpaBIUIa y CHOPOBUMA Maje
BpegHocTH. [locTaBba ce nuTame HeKaJ, YaK U f1a JIM je OBAaKBUM HOCTYIILIN-
Ma IPYMEPEeHO pellaBambe y IAPHNYHOM IOCTYIKY C 0031pOM Ha TPOIIKOBE
IOCTYIKAa KOj/ BULIECTPYKO HajyIase BPEHOCT IpeMeTa CIopa, Kao U fia
N je TpafUIMOHATHO KOHCTPYUCAH IAPHUYHY MOCTYIAK HajOO/be pellerbe
3a pellaBame OBAKBUX CIIOpoBa. ~ 10 je IpBY MpobieM CpICKOr paBocyha y
IpYMEHY IIAPHUYHOT IIOCTYIIKA y CHIOPOBYMMA Majie BPeJHOCTI.

JIpyru mpo6nem ce ornefa y ToMe IITO Ce OBaj IMOCeOaH MapHUYHYI
MOCTYIIaK IIpUMeEmYje Ha CBe BUIE CAydajeBa KOjyu IpeMa CBOjOj BpPeLHO-
CTU, a HeKaJl ¥ KOMIUIEKCHOCTH IIpeBaswlade MHULIMjATHY UJejy Kperpama
HOCTYIIKA Koju Ou ce moce6HO NpuMemNBao Ha OaraTenHe criopose. IIpBu
3IIIT HakoH ymacka Cpbuje y mpoljec TpaH3NIMje Ka TPXKMUIITHO] eKOHOMM)jI
je IpOnMCcUBao fia ce CIOpOBMMA Majle BPeJHOCTM CMaTpajy OHM CIIOPOBU
KOJI KOjUX BPeIHOCT IIpegMeTa CIopa He npenasu usHoc of 100.000, 00 gu-
Hapa (y To BpeMe oko 1.400 eBpa), IOK je y IpMBpPeSHNM CTBAapUMa IIeH3yC
6mo 300.000 gunapa (y To Bpeme oko 4.300 eBpa). 3aKOHOM O M3MeHaMa U
JOIYHaMa 3aKOHA O IIAPHMYHOM IOCTYIKY 13 2009. ropmue!” je MMOBMHCKU
IIeH3yC 3a CIIOpoBe Majie BpegHocTy nosehan Tako fa n3Hocu 3000 eBpa y
OVHAPCKOj MPOTUBBPeRHOCTY, ofHOCHO 30.000 eBpa y AMHAPCKO] IPOTUB-
BPEHOCTHU Y NpUBpesHUM cTBapuMa. [JoHouemwy Baxeher 3I1IIa n3 2011.
TOfMHE je IIPEeTXOANIa paclpaBa y OKBUPY pajiHe TPyIle 3a U3pajly 3aKOHa O
M3MeH! IOoCTojeher MMOBMHCKOT LieH3yCa, ali je OBaKBa M3MeHa M30CTaja
U3 pasjiora Koju ce IPEeTeXXHO TUYy OpraHM3aliMje IPaBOCYLHOT CUCTEMA U
KOHTMHYUTETA Ca NPETXONHUM 3aKOHCKUM peliemheM (GopMymncaHor Kpo3
3axTeB TpaBHe curypHocTu.'®

MebyTnm, Hije jefHO BPETHOCT IIpeMeTa CIIopa Ta Koja oIpefebyje
oIcer IpMMeHe IpaBWIa MOCTYIKa y crnopoBumMa Mmane BpemHocTu. 3IIII
2004. je cappxao oppebeme crmopoBa Maje BPeJHOCTM M KaoO OHUX Y
KOjuMa IpeaMeT Ty>KOeHOr 3axTeBa Huje HOBUaHM M3HOC Beh mpepaja mo-
KpeTHe CTBapy, 4yja BPeSHOCT KOjy je TY>KMmal| y Ty)k0u HaBeo He Ipenasyu
usnoc...“V, nox Baxehnu 3IIIT y oBoj onpen6u oxpebyje criopose Mare Bpef-
HOCTHU U Kao ,,CIIOPOBE Y KOjyMa IpefiMeT TY>KOeHOT 3aXTeBa Hyje HOBYaHU
M3HOC, a BPeJHOCT mpeameTa cropa... ! Jleo Teopuje je oBy mpomeny mc-

14 Tako 4ak ¥ y AHEBHOj INTAMIIM O MCTPaXVBAMBUMA HA OBY TeMY JOCTYIIHO Ha afipeci:
http://ts625317v031.moji.oblaci.rs/sr/clanak/360319/Hronika/Mali-sudski-sporovi-prave-
veliku-guzvu

15 Cnywbenu inacnux PC, 6p. 111/09, 1. 10. 2019.
16  Huxona bogmupora, Hosu 3axon o slapruurom flociiyiiky, beorpan, 2012, 267.

17 3akoH O IAPHMYHOM IIOCTYIKY, WI. 467 cT. 3 (Cnymbenu inacnux PC, 6p. 125/04 n
111/09)

18  3axoH 0 MapHMYHOM NOCTYIIKY, Y1 468 cT. 4
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IpaTHo TyMauyemeM Jja Cé HAaKOH HeHOr CTyIama Ha CHary IOCTYIAK y CIIo-
pOBUMa Majie BpeIHOCTY IIpUMembYje, He caMO Ha KOHJ/leMHaTOpHe, Beh 1 Ha
JIeK/TapaTopHe ¥ KOHCTUTYTHMBHE 3axTeBe' , peMjia je ompen6a, C mpaBoM,
KpUTMKOBaHa Kao koHysna.’’ Omrosapajyhe mpomene popmymaruje cy
yuumeHe U Kof ofpebema cropoBa Maje BpefHOCTY y NPUBPEIHUM CTBa-
puma.’! OBakBO TyMaueme IpOMMperse OICera MpUMeHe HOpPMe Y CIIOpO-
BUIMa Majle BpeHOCT U Ha [eKIapaTopHe ¥ KOHCTUTYTUBHE 3aXTeBe IpaTu
u cyzicka mpakca.”? MehyTum, ieo Teopuje u fra/be je pu TyMademy Koje je
jEMVHCTBEHO BaXKMJIO IIPE 3aKOHOABHUX M3MEHA M OCTaje Py CTaBy fa ce
IpaBM/Ia y CIOPOBMMA Majie BPEHOCTY IPUMEmbYjy caMO Ha KOH/IEMHATOP-
He 3axTeBe.

[Tpema M3pMYNTOj 3aKOHCKOj OfpenOM, CIIOPOBMMA Majie BPELHOCTH
ce He CMaTpajy CHOPOBU O HEMOKPETHOCTMMA, M3 PAaJHMX OfHOCA 1 360T
cMeTama Ap>xaBuHe. [Topen Tora, 360r 3Havaja Criopa, CIIOPOBM O 3aKOHCKOM
U3JpKaBamy ce He MOTy cMaTpaTy CIOpOBMMA Majle BPeJHOCTH, Kao HU
IpeMa CXBaTamby BpXOBHOT KacallMOHOT CY/a, CIIOPOBM 3a HaKHaJy ILITETe
360r AVICKpUMMHALje.

Ilopen Tora mMTO je MMOBMHCKM ILIEH3YC M3Y3€THO BMCOK, OBaKBUM
IpOLIMPEmEM OIICETa IPYMEHE IIPaBIIa TOCTYIIKA y CIIOPOBMMa Majle Bpefi-
HOCTHU Y CYZCKOj IIPAaKCU M Ha JleKJIapaTOpHe ¥ KOHCTUTYTUBHE 3aXTeBe je
U3y3eTHO IOBehaH IpolieHaT MapHNIIA KOjU ce BOJe 110 IIPaBIIMMa OBOT I10-
ceOHOT MapHUYHOT nocTymnka. CIefjCTBEHO TOMe, IIOCTaB/ba Ce MUTAbE [ 1N
je TIOCTyIaK y CIIopoBMMa Majie BpeHOCTM Moryhe mpumarognTy noce6Ho-
CTMMa OBaKO IIMPOKOT OICera CIopOBa M Jia /I OBAKO MIMPOK OICET CIIOPO-
Ba YOIIIITE MMa 3ajefHNYKe KapaKTepUCTUKe KOje OIpaBJaBajy 3ajelHMYKI
noce6aH MapHUYHU HOCTYIAK.

19 Hukona Bopnpora, ,,Hekn mpo6nemn y mpumeHn 3aKOHa O HMApHMYHOM HOCTYIKY Y
cropoBMMa Mase BpefHocTu' , 360pHuk pagosa Ilpasnoi daxynitieitia y Hosom Cagy, 6p.
2/2015, 654-655.

20 Mapxo Kuexesnh, ,,O 5xanbu nmpotus npecyfe y MOCTYIKY y CIIOPY Majie BPEJHOCTH
36opnuk pagosa Ipastoi paxynimieitia Ynuusepsuitieia y Hosom Cagy, 6p. 4/2012, 388.
21 Ymop. unan 490 3III1 2004 xoju je usmemen u gomymwen 2009. rogune u ynan 487 3I1IL

22  Bup. ymecrto cBUX HaBofe CyAcke mpakce y Huxoma Bopmupora, ,Heku mpobmemn y
mpyMeHy 3aKOHa O IAPHMYHOM IIOCTYIKY Y CIIOPOBMMA Maje BPeRHOCTH', 360pHuUK
pagosa IIpaesnoi gaxynitieitia y Hosom Cagy 6p. 2/2015, 653-670.

23 Panko Kewa, Mapko Kuexesuh, Ipaharcko fipouecHo #paso, IpUPYyYHUK 3a MO/MArambe
IpaBoCyfHOr ucrnuTa, beorpan, 2016, 401; Toppana Crankosuh, Ipahancko dpoyecHo
apaso, Ilpsa ceecka— Ilapnuuno époyecro ipaso, Meratpenyn YHmsepsuret, beorpap,
2013, 573.

24  Pemewe BKC P 501/2013 op 7. 11. 2013. uutupano npema b. Ilosumh, B. Paxmh-
Bopunenuh, 539.
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II1 ITn/beBM MapHMYHOT MOCTYNKA Yy CIOPOBUMA
Majie BPeJHOCTI

ITpema M3BOpPHOM CXBaTamy, IOCTYIAK Y CIIOPOBMMA MaJjle BPETHOCTI
Tpeba fja Oy/e MojeHOCTaB/beH KaKo O ce y OHUM CIIOPOBMMA KOjU CY Of
Mamer 3Havaja 3a CTPaHKe Jaja IPeJHOCT epUKACHOCTI Y IOCTYNaky Y Ofi-
HOCY Ha Ipyre IIpoliecHe rapaHIMje off KOjuX Cy HeKe YKIHYTe, a HeKe CBefleHe
Ha MUHIMYM 4lMe Ce CMamyje KBa/lUTeT IPaBHe 3allTUTe KOja Ce Y OBOM IIO-
cTynKy npysxa.?> Moro 61 ce 3aK/by4nTH OHJIA ¥ fIa TITO je TIPEIMET Marber
3Hayaja To je OoIpaBJjaHMje CMambelbe IIPOoLleCHUX rapanunja. MebyTnm, omncer
CIIOpOBa KOjU ce IIpefi HAlllMM CY[IOBMMa pellaBajy 1o IpaByInMa MapHUd-
HOT TIOCTYTIKA y CIIOPOBMMA Majle BPETHOCTH je M3Y3e€THO BEIMKM, II0CeOHO
uMajyhy y BUfy BUCHHY MMOBMHCKOT IIeH3yca 3a IIPYMEHY OBUX IIpaBUIA.
Taj meHsyc je BUILIM U Off LIeH3yca 3a IPUMEHY IpaBU/Ia O CHOPOBMMA MaJje
BPEIHOCTY U Y Ap>KaBaMa 3Ha4ajHO OO/bYX eKOHOMCKMX NPWIMKA HETO IITO
je To cny4aj y Cpbuju. Y EBpornckoj yunju, je tex 2017. rogyHe MMOBMHCKI
IIeH3yC 3a TIOCTyIIKe Y KOjUM ce IpuMemyje Ypen6a Eporickor mapmamen-
Ta 1 CaBeTa O CMOPOBMMA Majie BPETHOCTH S M3MereH paHuji MMOBMHCKM
neH3yc of 2.000 eBpa Ha cajammux 5.000 eBpa. MebyTum, y ayroHOMHOM
IpaBy Ap>KaBa WIAHMUIIA je MMOBMHCKM LIeH3yC HIDKM. TaKo y HEeMauKoM IIpa-
By Ioce6Ha ITpaBuIa Bayke YKOMMKO je BPEJHOCT IpefiMeTa CIiopa HyKa Off
600 eBpa27, y Cnosennju 2.000,00 eBpa, a y npuspegHuM ctsapuma 4.000
eBpa®®, y Xpearckoj 10.000,00 kyHa (oko 1.360 eBpa)?’, 1ok je y mpuBpeaHum
CTBapMMa cBera Iet myTa Bumm meHsyc 50.000,00 xyHa (oxo 6.800 eBpa).

MebhyTum, UMOBMHCKM 11€H3YC, OJHOCHO OIICeT IIpVMMeHe IIpaBuIa I0-
CTYIIKa y CHOPY Majie BpeJHOCTH HMje I0BOJ/baH 3a opeheme oBUX IpaBuiIa
uMajyhu y BUAy fa ce IOCTYNIM Pas3aNKyjy U IO OTpaHNYeHYIMa IIPOLIeCHUX
rapaHuuje 3apaji Ho6osplIaba ePUKaCHOCTY y OBUM MapHMIIAMA.

Bupenu cmo, fa 3a CpIICKOT 3aKOHOJaBIA, UTame Nobo/bIIama edu-
KaCHOCTY HMje jeAVMHU PYKOBORHMU IPUMHIMII KOX OBMX HOpMM, Beh je mpu-
koM nucama 3IIIT 2011. n pasmMarparma NuTama CMab/Bamba MIMOBMHCKOT
IleH3yca TO O/I0 U MuTame onrepeheHOCTH MOjeIHNX CY0Ba MIPEBEIMKIM
6pojem mpenmMera. C Tora je HEONXOJHO carjlieflaT¥ ¥ OBaj acIeKT Kajia ce

25 S. Triva, M. Dika, 819.

26  Regulation (EC) No 861/2007 of the European Parliament and of the Council of 11 July
2007 establishing a European Small Claims Procedure — consolidated text of 14 June
2017.

27  Tlap. 495a dZPO.

28 Mudopmanuje foctynHe Haappecu: https://e-justice.europa.eu/content_small_claims-42-
si-en.do?member=1, 1. 10. 2019.

29  Uan 458 cT. 1 xpBatckor 3I1I]a.
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aHa/MM3Upajy ofipeni6e MapHIYHOT MOCTYIKA Yy CIIOPOBUMA Majie BPEJHOCTI
uMajyhu y Bupy ga oH ¢axktuuku ¢urypupa Kao BaKaH KOPEKTUB [IPYyIUM
pasnosuma. Haume, nocTasba ce nMuUTame Ja M Cce CYJOBUM MOTY pacrepe-
TUTY TIPEBEIMKOT 00MMa IpefiMeTa KOji ce BOfe IO IPaBMIMMA IOCTYIIKA
y ciopoBuMa Maje BpefHOCTU. CIIOMEHYT je Ipo6ieM eHOpMHOr 6poja yic-
TOBPCHUX IIpefiMeTa Majie BPeHOCTIH.

Tako, MOXeMO ce 3aIIUTaTy Jla /I je CHOPOBMMA CUMOOIMYHE BPeIHO-
CTU MECTO pelllaBalba IMAPHUYHY MOCTYIAK WM NOJHOLIeHke TyX0e 3a Ha-
KHaJly LITeTe 3a MMHOPAH M3HOC INpEACTaB/ba CAMO M3Pa3 KBEPYTAHTCKOT
noHamama. IIpen EBponckmM cynom 3a JbyAcKa IpaBa ce€ Y jeJHOM IIO-
CTYIIKY IIOCTaBMUJIO IUTalbe CTAaTyca XXPTBe TY>KMOLA, OIO3UIIMOHOT JINfiepa
KOju je mojHeo TYXOy 3a HaKHaAy LITeTe NPOTUB NpefcenHmka Pemy6nmke
Monpnasuje cumbommyaor n3Hoca of 0,1 7eBa, a MONABCKU CYJ, IO BUIIe
ocHOBa ofbammo Tyx6y. Ped je o moctynky Ypuean u ITaBnudeHKo mIpoTus
MOIIHaBVIje3O y KoMe je EBpoIcKM Cyp 3a /byAcKa IpaBa Hallao Ja BMCKMHA
IpefMeTa CIopa 3a HaKHaJly IITeTe 10 OCHOBY KjIeBeTe HUje HU Off KaKBOT
3Ha4Yaja 3a MPOLEHY Ja M IMOJHOCUIAL, IPEACTaBKe Ma CTaTyC KPTBE.

IV CnenudnyHOCTN NOCTYNKA Y CHOPOBMMA Majie BPEeIHOCTH

INomaBum ox Tora fa Cy CopoBM Majie BPeHOCTH Off MajIor 3Hadaja
3a CTpaHKe U Jja e(pMKaCHOCT MMa IIpMMAT IIPUINKOM pelllaBama OBUX CIO-
poBa y IApHMYHOM IIOCTYIKY, 3aKOHOJIaBall je IPOIMCao IoceOHa Ipa-
BIJIa OBOT IIOCTYINKA 4uju Ou Lmb 610 Aa yOp3ajy [OHOIlIeme Npecyne U
HaCTyIambe IPaBHOCHAXHOCTY M U3BpIIHOCTHU. Hair 3akoHofaBal He mpaBu
pasnuky Mehy pasmmumTyM BpcTama CIOpoBa Mase BpefgHoOCTH, Beh ce Ha
CBe NpUMeEmYjy UCTa NpaBuaa. JIpyraduje je y ayCTpUjCKOM IIpaBy. ¥ OBOM
IPaBHOM CHUCTEMY IIOCe6aH MOCTYIIAK y CIOPOBMMA Majie BPETHOCTV Huje
IpOINCaH, almu Cy InpefBubeHa pasanymrTa IOjefHOCTAB/bEba I10jefIHIX
HpaBWIa NOCTyNKa. Tako ce moce6Ha mpaBwIa o u3Bohemwy HoKasa Koja jajy
Cymy LIMpe OMCKpenMoHO opnamiherme, IpUMembYyjy OHA Kajja je BPeJHOCT
npeaMeTa criopa Hika off 1.000 espa.’! C [pyTre CTpaHe, pasyio3n 3a >Kanldy
Cy OIrpaHMYEHN YKOIMKO je BPEeJHOCT IpefMeTa CIopa MUCIOf, Apyradmjer—
BMUILIET LieH3yca of 2.700 eBpa.32

JacHO je pa je M3y3eTHO BEIMKM OIICET CIOPOBa KOjU Ceé KOJ Hac
pellIaBajy o IpaByIMMa OBOT IOCEOHOT MAapHMYHOT ITOCTYIKA TEIIKO Y4M-

30 ECHR The case of Urechean and Pavlicenco v. The Republic of Moldova, ITpecyna ox 2.
12. 2014, §§ 24-26.

31 Walter Rechberger, Daphne Ariane Simotta, Grundriss des dsterreichischen Zivilprozess-
rechts, Wien, 2010, 438.

32 W. Rechberger, D. Ariane Simotta, 575-576.
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HWUTH JOBO/BHO e(MKACHUM TaKO Jia Ce 3a7p>Ke MIHUMAJIHE TapaHIyje OffHO-
CHO Jia YIITPO IPOIECHNUX TrapaHIuja y KOPUCT eDUKACHOCTU Oyfe Ompas-
maH. [IprMeHa mpaBuIa IOCTYIKA je Be3aHa 3a BUCOK MIMOBMHCKN II€H3YC,
a TIOTIIYHO HE3aBMCHA Off KOMIIJIEKCHOCTM CIOpHOT ofHoca. [lakie, crop
KOjyI Ce pelllaBa y OBOM IIOCTYIIKY IIpefi HAIMM CYJOM MO)Ke U 360T BMCO-
KOT VIMOBMHCKOT I[eH3yca OUTI Off BeIMKOT 3Ha4aja KaKo 3a CTPaHKe, TaKO
U IO CBOjUM KapaKTepUCTMKaMa JJaJIeKO Off OHOT KOj/ Ceé MO)Ke PeIIUTH 110
HI0jeJHOCTAaB/beHMM ITpaBUIMMa MocTynka. Haume, oHzla Kaja cropuu ofi-
HOC, OTHOCHO TIpEIMET TY>KOEHOT 3aXTeBa CIIajia y CIIopoBe Majie BPeFHOCTI
oHako kako cy ogpehennu 3IIITom u oHako Kako MX cXBara CyAcCKa IIpakca,
CyJ HeMa IIpaBO Ha OlLleHy fia 1m he ¢ 063MpOM Ha KOMIUIEKCHOCT CIIOPHOT
OJ[HOCA OJCTYIINTH Of OBUX IPABWIA, @ TO IPABO HEMajy HU CTpaHKe.>> Jla-
KJIe, OH/Ja KaJja CIIOp IpeMa TY>KOeHOM 3aXTeBy IpUIIaja HaBeJeHNM CIIOpO-
BUMa Majle BPEJHOCTH CyJi HeMa HUKAaKBY MOIyhHOCT IpolieHe KOMIITeKC-
HOCTM HaBeleHOT CIOpHOT ofgHoca. OBUM ce jOII jeHOM jaB/ba HOTpeba 3a
cobemeM mpaBmIa NOCTYIIKAa Y CIIOPOBMMA Majie BPEIHOCTH Ha ofipeheny
TPyNy CIOPHUX OffHOCA KOja MIMa [IOBO/bHO 3aje[HMYKMX KapaKTepuCTUKa
la ce Ha Te CIIOpOBe NpMMemYje UCTY MocebaH MapHMYHM noctynak. OBo
MOXKe OMTV Y4MEeHO MIM KPO3 CMamberhe MMOBMHCKOL I[eH3yca WM KpO3
KpynHuje pedopMe NMapHUYHOr IPOLECHOr IpaBa Koje OM 3a MOCIeRuIy
uMase 1 flaBame Behux opnamrhema cyny.

V IlojepHocTaB/beba MOCTYIKA Y CIOPOBMMA Majle BPEJHOCTH

Hamr 3akoHOzaBall je 3Ha4ajHO CKpaTHO IMPUIPeMHY a3y MOCTyIKa y
0CeOHOM MOCTYIIKY Y CIOPOBMMA Majie BpeffHoCT!. OHO LITO je IOCTUTHYTO
je Ia ce MOCTYMAK IIO IIPaBUTY OfBMja Ha YCMeHO]j pacripaBu. MebyTum, ¢ 06-
3MpOM Ha TO Jja IIOCTYIIaK He M0Kasyje, IpeMa MO3UTUBHOIPABHOM pelIemY,
crienMpUIHOCTM HYU y TOIJIely MOKA3HOT IIOCTYIKAa HMUTU 3HAYajHUjUX
M0jefHOCTaB/beha Y TOKY POYMIITA 32 ITIABHY PacIpaBy, Y IPBOCTEIIEHOM
IOCTYIIKY MOTY OMTHU OCTBapeHe TapaHLuje Koje Ou MHade BaKule Y OIILITOj
napHuuy. Pokosu cy ckpahenn.

ITpo6neMaTyHO je MMUTame OCTBApema MPOLeAypaTHUX rapaHiyja y
IOCTYNKY 110 >kan6bu. XKanba je momymTeHa jefHO MPOTHB pelllerma KOjUM
Ce OKOHYaBa IMOCTYIAK, JOK je NMPOTUB OCTaJNUX pellela IPOTUB KOjux je
JomymTeHa mocebHa >kanba, y CIOpOBMMA Majie BPEJHOCTY OHa JIOMYyIITe-
Ha caMo y >kanbu npoTus npecype. YKanbenu pasnosu cy orpaHUYEHN CaMo
Ha aIICOyTHO OMTHe MOBpefie ofpefada MapHIYHOL IIOCTYIKA U HOTPEeLIHY

33  Taxo Bopusoje ITosunh, Komenitiap 3axoua o tiapruurom siocitiyiixy, beorpan, 2009, 1070,
HaIJIalllaBa fla Cy Ofipefibe O IOCTYIKY y CMOPOBMMA Majie BPeJHOCTY IIPUHYFHOIPABHE
IIPUPOJie ¥ Jia CTPaHKe He MOTY CBOjOM BO/OM Jja OTK/IOHE HUXOBY IIPUMEHY.
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IpUMeHy MaTepujanHor npasa. [lopen Tora, ofpenba wiana 392 ce u3pnuanTo
3aKOHCKOM OfIpefi0OM He IpuMemyje.

[TocTymak mo >xanbu je msasBao OpojHe KOHTPOBep3e OHMlAa Kaja ce
BOJIM T10 >Ka/I6M IOJHETO] IIPOTYB IIpecyfie Y Copy Mase BpegHocty. Hanme,
y OBMM CIIOPOBVIMA CYHOBM Cy IpUOEITI KpeaTMBHOM TyMadewy ofipefou o
3a0paHy BUILECTPYKOT YKN/aba IIPBOCTEIeHe IIpecy/e 1 ofipende ywiaHa 383
craB 4 3IIII. C jenHe cTpane cy IIpuBpenHu anenauyoHu Cyq, M BUILU CyHO-
BH ca MOApPYYja ANeTallOHOT CyAa y KparyjeBiy saysenyu cTaHOBMINTE Jia je
y CIIOpy Majie BPeJHOCTU JJO3BO/bEHO BUIIECTPYKO YKUJame Ipecyfie ¢ 00-
3UpOM Ha TO Jja IPBOCTEIEHN CYJJOBY 4eCTO YMHE allCOTyTHO OUTHe IoBpefe
ofipefiaba 0 MAPHMYHOM IIOCTYTIKY O KOjUMa CyJl BOAM padyHa II0 CITyXKOeHOj
IY>KHOCTH, a KaKo CyJfi He O ¥Mao ApYror HauMHa fla OTKJIOHM OBe IIOBpeTie,
MopasIo 611 OMTH JOIYIITEHO BUIIECTPYKO YKMahe I0CeOHO Y MPUBPeTHIM
CTBapMMa y KojMMa je MMOBMHCKIU LIeH3yC M3y3eTHO BUCOK. C fgpyre cTpa-
He, IpeMa CTAaHOBMIITY OBVIX CYHOBa, 3aKas3uBambe POUNIITA, ITI0CeOHO Ipef
[TpuBpenHUM amenalloOHMM CyAOM 0¥ OMIO HepalVOHAaTHO C 003MpOM Ha
BIICOKe TPOIIKOBe Koje 61 cTpaHKama TuMe 6unm mpoyspoxosanu. C apy-
re CTpaHe, IPyT¥ CYHOBM Cy TYMAuuayu fla BUIIECTPYKO (ApPyro) yKupmame
HIfje JOIIYIITEHO LITO jeé Y CBOM IPaBHOM CXaBaTamby NPUXBaTHO U BpxoBHNM
Kacaryonu cyn.>* OBO HapaBHO IPOW3NTA3M M M3 CAMOT 3aKOHa, MehyTum,
OHO IITO je 3HAYajHO je INTO je BPXOBHM KacalMOHM CYyZi y OOpasnokemy
HaBeJIeHOT ITPABHOT CXBaTamba 3ay3e0 CTaB MOBONOM IMTama MoryhHocTn
3aKasyBala pOYMINTA IpeJ, APYTOCTENEHMM CYHAOM y CUTYallMjU Yy KOjoOj
IIOHOBHO YKWjame He Ou Owio pomymreHo. Hamme, y caMoM 3ak/byuky
06pas/ioxermba HaBeEHOT CXBaTalba, BPXOBHM Kacal[MOHM CY[, je HaBeo Ja:
»Y CIIy4ajy Jia IPBOCTENeHN CYJ YIIOPHO YMHM aICOMyTHO OMTHE IoBpene
ofipenada MapHUYHOT MOCTYIIKA, 360r Koje 61 ce IpBOCTeIeHa Ipecysia Mo-
pama ykuHyTH, 360r HeMOryhHOCTM ApYror ykmpjama, a 300T IIOIITOBamba
yiana 6 EKJbII u ycraBHUX IpaBuIa 0 IpaBUYHOM cybhemy, Apyrocrenenn
CYJ M3y3eTHO MOXKE Jla OTBOPM PAacCIIpaBy, OTKJIOHM OUTHY IOBpeRy ¥ CIIOp
KoHawHO mpecymu>® Ha oBaj Hauus je BpXOBHM Kacal[yoHU Cy| IOTIPUHEO
pelIaBamy pobieMa HeyjelHaueHe CyICKe IpaKce.

ITopepn Tora, HaBefleHO MpaBHO cxBarame u3 2015. roguHe je pedrex-
Cyja CBECTU Cy[OBa O 3HA4ajy U KOMIIZIEKCHOCTM CIIOPOBa KOji Ce pellaBajy
TI0 NIPaBMU/IMIMA OBOT II0CEOHOT MAPHIYHOT MOCTYIIKA ¥ HEIPUMEPEHOCTH aK-
TYe/HUX INPOLIECHUX Pellerha TaKO HMIMPOKOM KPYTy IOCTYyIIaKa Ha Koje ce
npuMemyje. IlocTaBpa ce murame fa M1 je Moryhe Ha Tako IIMPOK OIICET
CIIOpPOBa KOj Ce cafia PelllaBajy Kao CIIOPOBY Majie BPEJHOCTY HPUMEHUTH

34 IlpaBHO cxBaTame YCBOjeHO Ha cegHmuy Ipabhanckor opemema op 10. 3. 2015. roause,
obpasnoxeme BepudukosaHo 7. 4. 2015. ropuHe.

35 IlpaBHO cxBaTame YCBOjeHO Ha cegHmuu Ipahanckor opemema op 10. 3. 2015. romuxe,
obpasnoxeme BepudukosaHo 7. 4. 2015. Topune.
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3ajeHMYKe ofpende u ma m 61 To MMano cMucia. C 0631poM Jia je OCHOB-
HM KpUTepujyM 3a onpebeme crmopa Mase BpeHOCTM BPeTHOCT IIpefMeTa
CIIOpa, IOCTaB/ba Ce MUTarmbe ONPABAAHOCTY 3aKOHOM IIOCTAB/beHE BUCHHE.
Csaxkako ma 3000 eBpa y AMHapCKO] MPOTUBBPENHOCTU Y 3eM/bU Y KOjOj je
IpocedHa HeTo 3apaja y 54.115 nuHapa, a y HeMazioM 6pojy ONIITHHA HIDKa
o 40.000 muuapa.”® Taxobe, ckopo 90% mpemyseha y Cp6uju cy mmkpo
npenyseha (0-9 3amocnennx), a Tek oko 5% ykynHor 6poja mpenyseha cy
Bemika (250 u Bue samocnenux)’’, ma 30.000 eBpa y BUHAPCKOj MPOTUB-
BpegHOCTM M 6e3 fyO/be aHanMM3e, Ha OCHOBY OIITUX CTAaBOBAa VMICKYCTBa,
TEIIKO MOJKe IPeJCTaB/baTy Maly BPEJHOCT I1a OCHOBHU KPUTEPUjyM KOju
O IOBe3VMBaO CIIOPOBE KOji Ce pelllaBajy y OBOM HOCTYNKY ormnaga. Hakox
HOC/IENIbUX 3aKOHCKMX MHTEPBEHIMja M TyMadera Koja Cy TUM M3MeHaMa
ycaenua, o KojuMa ce 0Baj MOoceOHM IOCTyIaK IpuMembyje 1 Ha JAeKrapa-
TOPHE ¥ KOHCTUTYTUBHE 3aXTeBeE, TOJJaTHO je IPOLIMPEH OIICET CIOPOBa KOjI
ce pelllaBajy y OBOM CyMapHOM IIapHMYHOM IIOCTYIKY. TuMe je jomr Texe
YTBPAUTHU 3ajefHNYKe KapaKTePUCTUKe MOCTYIIKA, IIa Ce YMHU Jja ce Iyou
3ajefHMYKAa KapaKTepUCTUKA CBMX OBUX CIIOPHMX OfHOCA KOja O Bommia
ozipebemy 3ajemHMUKMX mpaBmaa moctynka. Iloce6Ho je mpo6memaTMyHO
OrpaHMYere )Ka/JI0eHNX pasjIora y MOCTYIKY IIPOTHB JIeKTapaTOPHUX U KOH-
CTUTYTUBHUX IIpecyfia Kafia TaKBe Ipecyjie MOIY y IOTOIOj MapHULU IIO-
BOJIOM KOHJIEMHAaTOPHOT 3aXTe€Ba BUIIE BPEJHOCTU MMATH JI€jCTBO PELIEHOT
IPETXOHOT MNUTAIba.

VI KputHka no3suTMBHONPAaBHOT peliemha

Ykonuko 6u ce MIak MpeTIOCTABIIO Jja je 3aKOHOZIaBall U Jajbe U I0-
Pel OBAaKO LIMPOKOT OIICera IpyMeHe OBOT IOCEeOHOT IMAPHUYHOT IOCTYIIKA
Kao 33je[HNYKy KapaKTepUCTUKY Y3€0 Mambl 3Ha4aj CIIOpa U UAEjy [ IO-
CTymak caMo Tpeba ,Jja ce y CBOM PasBOjy IITO Mame 3afjpXaBa‘“, jep je
ped O MOCTYNIMMa y KOjUMa ce Ipy>Ke OHaj OICer TapaHIuja Koju je far
OIIITYM ITAPHUYIHUM IIOCTYIIKOM jep je ped O CIOpOBMMA y KOjuMa ,,IIpeMa
MIPaBHOIONUTNYKO]j OLleHY 3aKOHOZABI]a, TAYHOCT IIpecy/ie HeMa MCTU 3Ha4aj
Kao y IPyTUM offHOCHMa“>’, TIOCTaB/ba Ce MUTambe J1a M Cy OfCTYTama Off
ommryux oxpen6u 3I1I1a agekBaTHa OCTBapMBamy TAKBOT IM/ba.

36 VI3BeurajPeny6myuKor3aBofa3acTaTuCTUKy 3aaBryct 2019. rofHe, OCTyIaH Ha apeci:
https://www.stat.gov.rs/sr-latn/vesti/20191025-prosecne-zarade-po-zaposlenom-avgust-
2019/25=2403, 7. 10. 2019.

37 WsBeurraj Pemy6muykor 3aBofia 3a CTAaTHCTHKY O BemwdnHu mpenyseha y Pemy6mmmm
Cp6uju 3a 2018. roguHy, focTnaH Ha appecu: https://publikacije.stat.gov.rs/G2019/Pdf/
G201910108.pdf, 7. 10. 2019.

38 B. [losunh, 1069.
39 B. [losunh, 1070.
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Haume, y cnopy mane BpeflHOCTM IOCTOjM HEKOMMKO OfICTyTIarba Off
OIIITET peXuMma Koja ¢y Baxwia u Hup. no 3I1Ily 1976. rognue xapma pac-
IPaBHO HayesIo HYje y HallleM IIPAaBHOM CHUCTeMY OM/IO M3paXKeHO Kao laHaC
U KaJia Cy BakKijle pyrauyje pasiuKe y OGHOCY Ha JaHALIbY MAPHUYHM HO-
crynak. Konuenuuja nocTynka y cnopy Maje BpeJHOCTH je OCTajla UCTa.

Tako, y cmopy Masie BpefHOCTH ce Ipema ofipeiéu umaHa 472 Tyx6a
He JOCTaB/ba TY>KEHOM Ha OfITOBOP; /la Ceé He 3aKasdyje MPUIIPEMHO POYMIITE
IITO 3a IOC/IEANIly MMa 3HayajHO ckpahmBame IPUIIPEMHOr Je/a IIOCTYII-
Ka Yy OBOM ITOCEOHOM IapHIYHOM IIOCTYIIKY y OFHOCY Ha ommty pexxum. C
npyre ctpaHe, Baxxehum 3I1ITom je ynpaBo y umpy yop3ama HOCTYIKA II0-
ceb6an 3Hauaj 1ao mpunpemuoj dasu mocrynka.*’ Yipaso y qumy nosehama
eUKacCHOCTM OArOBOpP Ha TYXOY je y OIIITeM HMapHUYHOM IIOCTYIIKY caja
obaBe3aH, a TY>)KeHM je My>KaH Ja Ce M3jaCHM U O OCHOBAHOCTH TY>KOeHOr
3axTeBa.

ITopep Tora, y MOCTYIIKY y CIIOPY Majie BPEJHOCTHM je OrpaHMYeHa ca/fl-
PKIMHA 3alJICHMKA O IJIABHOj pacIpaBM TAaKO fla Cafp)KyM M3jaBe CTpaHaKa
Koje Cy o 6MTHOT 3Hayaja, a HAPOUMTO OHE KOjuMa Ce, y Ie/IOCTY VIV ey -
MIYHO, TIpM3HAaje Ty>KOeHM 3aXTeB, Ofipyde Off TY)KOeHOT 3aXTeBa, IIpenHa-
JaBa WIM IOBAuM TY>X0a, ofpude of anbe: OUTHY Caip>KUHY M3BEJEeHNX
IoKa3a; OfyTyKe IPOTUB KOjMX je H03BOJbeHA >kKajiba U Koje Cy objaB/beHe Ha
IJIaBHOj PAcIIpaBM; Ja /M Cy CTpaHKe Oule IpUCyTHe 06jaB/bMBamby Ipecype
¥ aKO jecy fia Cy IIOy4YeHe IOf KOjuM YC/IOBUMA Ja M3jaBe >kanly. YnaHnom
477 3III1 je mpenBubeHo fa ce mpecysa y 0BOj BPCTU IIOCTYIKaA 06jaBibyje
ofiMax, a Jja mucaHo uspabeHa mpecyna y o6pasnoxermy cafip)kn yTBpheHO
YNIEHNYHO CTambe, HaBoheme JoKa3a Ha OCHOBY KOjUX je OHO yTBpheHO 1
IpoIIce Ha KOjJMa je CyJi 3aCHOBao npecyny. Pok 3a sxanby nportus npecype
MI3HOCY OCaM JjaHa, a ¥ IAPUIIVIOHN POK je cKpaher.

CBa oBa IIOjeJHOCTaB/beba MOCTYIKA Cy NPUKIAIHUja IOCTYIKY Y
KoMe cyp uMma Beha opmamherma Hero IITO je TO CAy4aj y cafjallliboj KOH-
nenuuju 3I1ITa. V3ocTanak o6aBe3HOT OAroBOpa Ha TYXOY je, mocebHO Y
MOCTYIKY y KOMe IIpeoB/IajjaBa PacIpaBHO Hade/lo Ipe Mepa Koja yTude He-
raTMBHO KaKo Ha Op3MHY pelllaBarmba MOCTYIKA, €PUKACHOCT Y IPUIIPEMAY
IIPBOT pOYNINTA 3a ITIABHY PacIpaBy, TAaKO U Ha KBanuTeT ominyke. Haume, y
BpeMe KaJja Cy KpeMpaHa OBaKBa IIPaBIIa II0CEOHOT IIOCTYIIKA y CIOPY Majie
BPEIHOCTH, OJTHOCHO Kafia Cy IIOHOBO yBefleHa Y HAlll IIAPHNYHM MOCTYIaK
HIje ITOCTOjasIo IPaBUJIO fla CTPAaHKe MOTY IO 3aK/bydema ITIaBHe paclpaBse
7la MI3HOCE HOBE YMH-€HMIIE U NIPEMIaKy HOBE JI0Ka3e CaMO aKO Y4MHe Bepo-
BaTHUM fia 6e3 CBOje KpUMBUIIe HMCY MOIJIE [ja M3HECY, OfJHOCHO IIpEMIoxKe
Ha NPUIIPEMHOM POYMIITY OJHOCHO Ha IIPBOM POYMILTY 3a ITIABHY pacIipa-
By. CTpaHKe Cy 1 y NOCTYNKY Yy CIIOPy Majie BPeIHOCTM MOIJIe Jia M3HOCe

40  Anexcanpap Jaxumh, Ipahancko ipoyecro iipaso, beorpan, 2012, 196.

76



10-12/2019. Bpanka ba6osuh (ctp. 66-79)

YMIbEHUIIE U JIOKA3e IO 3aK/byuerba POUMINTA 3a IIaBHY pactpasy.’! [lake,
npunpeMHa ¢asa MOCTYIIKa Hifje MMajla TAKaB 3Ha4aj KaKaB MMa JIaHac, a I10-
CTYyIIaK y CIIOpOBMMA MaJjie BPeJHOCTY HUje CYLITMHCKYU pedopmiucaH Beh ce
YJHY J]a je OIICET IeroBe IMpUMeHe caMo NpOIIMpUBaH 6e3 030M/bHMje aHa-
nm3e Koja 6u MpeTXoanIa TAKBOM MOCTYIIKY.

VII 3ak/py4yHa pa3smMarpama

Hanaxeme pememe 3a moOosplIalbe MOCTYIKAa y CIOPOBMMA Maje
BPETHOCTM HUje JTAKO TIOTOTOBO € 063MPOM Ha jaKO IIMPOK OICeT MOCTyMaKa
Ha KOje ce OBa BpCTa IOCTYIKa mpumemnyje. C jemHe cTpaHe, IOTpebHO je
OCTBAapUTU MHTEpPece CTPAHAKa, JOK C€ y MUTEPaTypu Hajase U apryMeHTH
onrtepehema cynoBa BemukyuM 6pojeM mpenmera. Jlabe msMeHe mocrojeher
IOCTYTIaK He O MOIJIe pelINTH CBe MpobiieMe KOju Cy ce y IIPaKCH jaBUIN Y
IPUMEHY IIPABU/IA y CHOPY MaJie BPEJHOCTH.

C jenHe cTpaHe, BenuKy 6poj CIOPOBa 3a1CTa Majie BPeLHOCTY KOjuMa
ce onTepehyjy cynoBu, a Koju mpeMa BUCHMHM IIpeiMeTa CIIopa Hajdemhe He
OIIpaBJlaBajy BMCOKe TPOIIKOBE MOCTYIKA KOje IBIXOBUM BODhemeM HacTajy.
JMako 6u 6110 peaTHO OYEKMBATH JIa C€ Y OBAKBJMM BpPCTaMa CIIOpPOBa CTPaH-
Ke CIOpa3syMejy O pellaBary CIOPHOT OfIHOCA WM Jla CIIOp pelle HEKUM
Ofl a/ITepHATMBHMX HA4MHA pelllaBarba CIOPOBA, TO y HallleM APYLITBEHOM
OKpY>KelbY HUje CITy4aj U CTpaHKe ce ob6pahajy cyny y IapHUYHOM MOCTYIIKY.

3aHMM/BMBO pellielbe 3a OBe C/Iy4yajeBe cafp>Ky HeMayko IIpaso. [Ipema
nap. 4952 HeMayKoT 3aKOHA KOji pery/uiie MapHUdHM mocTynak (dZP0)*
y IOCTYNIMMA Y KOjUMa BPEJHOCT IpefMeTa CIIOpa He Ipelnasyu M3HOC Of
600 eBpa, cyn Moxe ex aequo et bono ga ofpeny ImpaBuIa NOCTYIKA § KOM
he 6utu pemeno o ToM 3axTeBy. Y HacTaBKy OBe Oofpende PeryamcaHo je u
ma he ce mocTymak BOgUT! yCMEHO YKONMKO HeKa Off CTpaHaKa TO 3aXTeBa.
Cypn je 3a criopoBe OBaKO HIUCKe BpeJHOCTM OB/IamIheH fla OACTYIN Off Ofipesi-
Oy omTer MAPHUYHOT IIOCTYIIKA KaKo 61 ce OCTBApWIM LIV/bEBY jeBTUHIjET,
6psker u jemHOCTaBHUjer mocTymka.*® Y mureparypu ce HaBOmM ia ce 3a OBy
BPCTY HOCTYIIKY TeLIKO MOry Hahm mpaBumia ¢ 063MpOM fia je TOTOBO Ije0
TOK IIOCTyIIKa y olieHu cyaumje. Ckopo ma fia je cyp opiamheH ja OfcTynm
ofi 6110 KOT TIpaBWIa ITAPHIYHOT NOCTYIKA. VIMmak, y mMrepaTypu ce HaBOAU

41  Taxo mpema umaHy 465 crt. 4 3I1II 1976.

42 Hemauky 3aKOH O IapHUYHOM IOCTYIKY 13 2005. ropune (Zivilprozessordnung in der
Fassung der Bekanntmachung vom 5. Dezember 2005 (BGBI. I S. 3202; 2006 I S. 431; 2007
IS. 1781), die zuletzt durch Artikel 5 Absatz 26 des Gesetzes vom 21. Juni 2019 (BGBL 1 S.
846) gedindert worden ist).

43 Adolf Baumbach, Wolfgang Lauterbach, Jan Albers Peter Hartmann, Zivilprozessord-
nung, Miinchen, 2014, 1706.
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fla cypuje y mpakcy 60jak/bMBO ONCTYIIAjy Off IpaBMIa OIILITEr ITAPHUYHOT
TIOCTYTIKY Kajia IPUMElbYjy OBY Ofipenty y 6aratenuum crioposuma.** Yrmas-
HOM Ce OCTYIIa Off pas/IMYUTUX BpcTa (opMe, ali ce BOAM padyHa O Ipa-
By Ha IpaBUYHO cybeme cTpaHaka. Tako ce Kao IJIaBHO II0jeHOCTAaB/bEIbE
y OBOM IIOCTYTIKY B MOTyhHOCT n3Bohema jjokasa y TenedoHcKoM pas-
roBopy, ckpahemwe pOKOBa, a/ly je TPaHMIA 3a CBA OfCTYyNama IOLITOBAbE
npaBa Ha IpaBMYHO cyheme cTpanka.t®

ITopep Tora, cyp je opnamrhen fja 3akaXke yCMeHY pacIipaBy, ajiy Huje
AyXaH Ja TO Y4MHM, OCMM YKOIMKO CTpaHKa TO He 3axTeBa. ~ llopen Tora,
y HOCTYIKY y 6araTelHMM CIIOPOBMMA IIPBOCTENIEHN CYJ, MOXKE Jla OJ/Tydl O
fomyiITeHoCTH Xanbu npotus mpecyge.”’ OBo je camo jeman on mpumepa
Koju moKa3yje ja Beha yora cynuja u Kopekijyje pacipaBHOT Hadesa, OfHO-
CHO HeKaJl YaK ¥ M3MeHa BPCTe IOCTYIIKa BOJie, YIIPaBo 60/b0j euKacHOCTI
y IOCTyHamYy.

Jlpyra rpyna mpo6nema Koja ce jaB/ba y IpPYMEHM IIpaBWIA y CHOPY
MaJjie BPEIHOCTH je OfICYCTBO HEKOT Off MHCTUTYTa KOMEKTUBHE 3aIITHUTE IIpa-
Ba 1 MHTepeca rpahaHa kojuma 6u MoI/IO fa ce M36erHe BUIIECTPYKO Boberme
IIOCTyTIaKa 3a MCTOBPCHE 3axTeBe. TakaB C/yd4aj je 610 y CIIOpOBMMa OKO
HyroBama popute/buma 36or Behe Hartare BpTuha, Kao u GpOjHUX CIOpPO-
Ba KOje Cy BOjHM IEH3MOHEPY BOAMIM IPOTUB JIp)KaBe 3a HAIIATy Jyra 3a
yMameHe neHsuje. Ped je 0 MCTOBpCHUM CIOpOBMMA Majie BPEIHOCTU 4Mje
pelaBarme y KIaCMYHOM ITaPHIYHOM MOCTYIKY I0BOAM J0 moBehaHux Tpomr-
KOBa KaKO 3a CTPAaHKE TaKO U 3a CyH. Y yIOPEJHOM IIpaBy IOCTOjU HU3 VH-
CTUTyTa KOJIeKTUBHE 3aIUTHTE IpaBa ¥ MHTepeca rpah)aHa y MapHIIHOM IIO-
CTYIIKY KojuMa ce u3beraBajy oBakBa Tpolema pecypca rpabana u cymosa.*®

Hajsaz, mpo6nem ocTBapuBama IpaBa Ha IpaBUYHO cybheme y cropo-
BYMa Majie BPeTHOCTH JIONA3N [0 M3paXkaja IOCeOHO y MOCTYIIKY IO IpaB-
HIUM JIEKOBMMa. PeBMsuja je y cropoBrMa Majie BPEJHOCTM MCK/bY4eHa, a
npeMa CTaBy YCTaBHOT Cyfla TMMe Huje noBpel)eHo mpaBo Ha HPUCTYI CYAY
rpabana.’ Mebyrum, y moctynky mo xan6u, orpanumdema cy mpomucana
KaKo y ITIOI7Iefly >KalOeHNX pasjiora, TaKo U Y IIOITIey CaMOT HOCTYIKY Y
IPYrOM CTEIEHY.

44  A. Baumbach et. al, 1708.

45  Kurt Herget, Richard Zoéller, Zivilprozessordnung, K6ln, 2014, 1346.
46  A. Baumbach et. al, 1708.

47  Tlap. 511 dZPO.

48 Bup. Bpanka ba6osuh, ,,3axTeB 1a ce YKJIOHM ONACHOCT Off IITeTe— IPOLIECHM ACIIeKTH
IIpaso u tipuspega, 6p. 4-6/2015, 154-167.

49 Opnyxka YcraBHOr cyfa Yx. 7147/2015 op 19. 7. 2015. ropuse.
50 3a xkputuky Bup. M. Knexesnh, 385-402.
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RIGHT TO THE FAIR TRIAL AND SMALL CLAIMS
LITIGATION PROCEEDINGS

Summary

Small claims litigation proceedings constitute special rules for disputes for
which efficiency of resolution is predominant in comparison to the other proce-
dural guarantees. This is due to the small value of the claims and anticipated
small importance of those disputes. However, current Serbian law encompasses
large scale of disputes to which small claims proceedings apply, even though the
importance of these disputes does not justify application of simplified proceed-
ings. Therefore, many problems in application of those rules are identified in the
case law. If one tries to find a resolution to those problems, it seems to be impos-
sible without either the reform of those proceedings orchange of scope of those
proceedings. In order to improve application of right to the fair trial guarantees,
several ways in which rules on small claims proceedings could be reformed, are
analysed.

Key words: small claims, organization fjudiciary, civil procedure law
reform.
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Munow PATOBAHOBWR, gokTopanp,
ITpaBHM 3acTynmHuK y YapysKemy ocurypasada Cpouje

BPATA MOTOPHOTI BO3WIIA
1 OCUTYPABAJY'RE IIOKPT'RE

Pe3ume

Cyg upasge Espoiicke yHuje u yiopegHa cygcka tpaxca usjaurbasanu
Cy ce 0 duilary ga nu je wiitieilia Upoy3poKosana oiieaparbem u 3aiisaparvem
épailia Ha MOTOPHOM 603Uy, HOKpUBEHA 00A6e3HUM Ocuiyparem 0g ayiio-
ogiosopHociiiu. Ayiiop y o6om pagy 3aciliyiia citiaé ga 6u witeitia Upoyspo-
kosaHa Ha maj Havyun u y Cpouju twpebano ga 6yge iokpuseHa ocuiyparvem
0g ayuioogiosopHociiu. YurweHuya ga upesosy MOMOPHUM B03UNIOM 110 Pegos-
HOM THOKY ciusapu ipetxogu oiigaparwe u 3aiisaparve spailia, U ga HAKOH
u3epuieHoi iipeso3a 00UUHO cregu 3ailisaparbe 8pattia HA 603Uy, jeciiie pasnol
Ha Kome ce aytiopos ciias 3acHusa. Ouieapare u 3aitieaparee 6paitia Hepac-
KUGUeo cy ose3anu ca yiouipebom MomopHoT 603Una.

Hogaiinu apiymenili 3a ayiiopos cilias jecitle yiiopegHa cygcka Upax-
ca, a Hapouutiio dpaxca Cyga tipasge Eepoticke yHuje.Ycknahusare gomahel
ipasa ca tpasom Eepoiicke ynuje yxasyje ga 6u cygosu Peiiybnuxe Cpbuje
3aKoHcke ogpegbe ipebasno ga wiymave Ha CAUMAH HAYUH KAO CYJOBU gpiasa
unanuya u Cyg upasge Eepoiicke yHuje.

Aytiop ykasyje ga je, ¢ 003upom Ha akiiyenny cygcky apaxcy gomahux
cygosa u citiasose tpasHuxa us Cpbuje, moiyhe ga ce gomaha cygcka upaxca
0 080M TUTHAIY YCKAAGU €A e8POTCKOM UPAKCOM, 6e3 gPaciiudHUX U3MeHA.

Kmwyune peuu: ocuiyparve, ocuiyparve 0g ayiioogiosopHociliu, yiouipeda mo-
wwopHoi eo3una, Cyg tipasge Espoiicke yHuje.
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I YBop

Crpy4HOj jaBHOCTHM J06pPO je TMO3HATO [a HMje CBaKa IITeTa HacTaa
y B3} ca MOTOPHVMM BO3WIOM IIOKpUBEHa 00aBe3HVMM OCHUTypameM Of Of-
rosopHocTu. ITojam ymorpebe MOTOPHOT BO3W/Ia, Tj. OHOTAa LITO Ce cMarpa
yIOTpe6OM MOTOPHOT BO3WJIA, jecTe Off K/by4YHOT 3Hauaja y OCUTYpamy Off
aytoonroBopHocTu.' IlItera he 6MTH MTOKPUBEHA TM OCUTYpambeM CaMO ako
je Hacrama ycrep, ynorpebe MOTOPHOT BO3mia. 360T OBOra je BeoMa OUTHO
YTBPAMTH Kajia je MOTOPHO BO3MJIO y yroTpe6u.?

Onpebenn HaumH f1a ce HMPOY3pOKyje LITETa y4ecTano ce jaBpba y
IPaKCY Ha HAallMM YIMIAMa, Ha NAapKMHI MECTMMa, y rapakama U OCTa-
MM IPOCTOpPMMA 3a IapKupame. To je mpoy3poKoBame IITeTe OTBAPAEM
u 3aTBapameM Bpara. CacBuM je Moryhe ma ce mpy oTBapamy U 3aTBapamy
BpaTa Ha MOTOPHOM BO3M/Ty HEKOMe NIPUYMHM 1ITeTa. TakBM C/TydajeBu 3Ba-
HUYHO C€ HEe €BUMIEHTUPA]jy, MPEeN3Ha NCTPAKMBAKa O BUX0BO] Y4eCTano-
CTU He IOCTOje, a/Iy Hallle HEIIOCPEJHO UCKYCTBO U OITIACU PA3/IMYUTUX ay-
TO-CepBlUCa ¥ TIpOfiaBalia flefioBa 3a ayToMoOuIe, ToBOpe HaM Jja ce TaKBU
mTeTHN gorabaju decto Aemrasajy.’

TakBe mTeTe, Mako ce fienanajy GppeKBeHTHO, He TMKBUAUPAjy Ce de-
CTO y IpaKcu ocurypaBajyhux gpymrasa, o \BJMa ce PeTKO pellaBa y map-
HIYHMM NIOCTYIIMMA, 2 HU olITeheHa jMija He Tpake HAKHAZy 110 OCHOBY
OCHUTypama off ayTooAroBOpHOCTH. Pasyor 3a To je mro omreheHa muua n
OCUTYypaHMIIY, YIIABHOM HICY CBECHM Jla TAaKBe LITeTe MOTy OMTY IOKpMBe-
He 06aBe3HNM OCUTYPambeM MOTOPHUX BO3NJIA.

AyTop he y oBoM pajly ykasaTu Ha yIopeJHOIIpaBHa pelllera, a Hapo-
YITO Ha MHOCTPAHY CYACKY IIPaKCy, IO KOjMMa OCUTypambe Of ay TOOATOBOP-
HOCTM IOKPMBA HITETy IPOY3POKOBaHY IPUIMKOM OTBapaimba M 3aTBaparba

1 Berislav Matejevi¢, ,,Pojam motornog vozila i njegove uporabe - kroz povjest i aktualne
tendencije, Zbornik radova: dani hrvatskog osiguranja 2018, (ur. Marijan Curkovi¢, Jaksa
Kri$to, Damir Zori¢), Zagreb, 2018, 103.

2 3ppasko Ilerposuh, Berbko Kuexesuh, Haknaga witieitie Haciiane y caobpahajuoj He-
3iogu, beorpap, 2009, 40-41.

3 IIpopaBl ayTo-fienoBa ,Silux“ /1.0.0. Ha CBOM MHTEpHET CajTy IOTPOIIaYMMa Jiaje CaBeT
KaKo fia y3, HajMarbe TPOIIKOBe, CaHNPajy owmrehema y BUAY ,AyOOKMUX VN IUIMTKYX,
a BUJ/BMBUX, Orpe6GOTIMHA Koje Ha ayTOMOOWIY HACTaHy IPYM OTBapary BpaTa [PYror
ayToMo6MIa mopey, Ha mpenyHoM mapkuury. B. ,Silux“m.o.o. JoctymHo Ha appecn:
https://www.silux.rs/motorsport-vesti/32/ogrebali-su-vam-auto-na-parking-mestu-sta-
sada, 20. 4. 2019. Ha unrepHer cajry ,,Polovni automobili nocrasmen je pexknamMHu
or/Iac 3a IIPOM3BOJ Koju 61 Tpebao Aa CIpedr Bo3aua Aa IPUINKOM OTBapara Bpara
Ha TApKMHTY OLITETM BpaTra ayToMoOMIa Ha CyCefHOM IAapKMHI MecTy. PexmamHa
[IOPYKa 3aIOYNIbe PeIeHNIIOM: ,KomKo cTe camo myTa OTBOpMIM Bpara ayToMo6ma
U BJMa HEKOHTPOINCAHO YAApWIN ayTo HapKupaH nopen Bamer?", B. Polovni automo-
bile. ToctynHo Ha agpecn: https://www.polovniautomobili.com/auto-vesti/aktuelno/2836/
zaboravite-ogrebotine-na-vratima-auta, 20. 4. 2019.
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BpaTa Ha MOTOPHOM Bo3way. Aytop he m3HeTnm pasmore 36or kojux cma-
Tpa fla 6 momaha cymcka mpakca, IITeTy HacTaly IPUWIMKOM OTBapama 1
3aTBaparma BpaTa Ha MOTOPHOM BO3WIY, Tpebano fa KBamudukyje Kao Ire-
Ty IIPOY3POKOBaHY ynoTpe6oM MOTOPHOT BO3M/IA U CTOTA MOKPUBEHY 00a-
Be3HIM OCUTYPabEM.

IT ITojam MOTOpHO BO3UTIO

EBporicku mpomic 3axTeBa Off Ap>KaBa WIAHNIA [ja HA HAL[VIOHATHNM
HJMBOMMa YCTaHOBe 00aBe3y OCHUIypama Off rpahaHckompaBHe OTOBOPHO-
CTM 3a ITETy HaCTaTy yciel ynorpebe MoTopHor Bosmna.* [lomahu 3akon o
o6aBe3sHOM OCUTypamby y caobpahajy - 300C?, Takobe npomcyje o6asesy
¥IMaolla MOTOPHOT BO3M/IA Jia 3aK/by4M YTOBOP O OCUTYpamy OJ OATOBOP-
HOCTH 3a LITETY KOjy YHOTpeOOM MOTOPHOT Bo3wia npuyumHu Tpehum mm-
yMa.

MoTOpHO BO3M/IO MOXKe ce AeVHUCATI C Pas3ININTHX acleKara: 6e3-
6emHOCTM Y caobpahajy, opTeTHOr IpaBa, 00aBe3HOT OCUTyparba Off ayTo-
onroBopHOCTH T/, 3a MOTpebe OBOT pajia peieBaHTHa je eUHMIIja MO-
TOPHOT BO3WJ/IA § CMUCITYy 06aBe3HOT OCUTYpParba Off 8y TOOITOBOPHOCTL.

Ha camoM moyeTKy KOMYHMTapHOT IIPOMICa 0 06aBe3HOM OCUTYpamby
MOTOPHMX BO3W/IA, €BPOIICKY 3aKOHOJABal] OfPENNo je 3Haueke I10jMa BO3-
W0 y cMucTy obaBesHOT ocurypatsa off oxrosoprocti.® TIpormen mpxa-
Ba KOje Cy IO NPaBHOj TPafiMLMjU U CTelleHy APYLITBEHOT pa3Boja CIMYHE
HAIIIOj 3eM/bM, TaKkohe AedMHNITY 3HaUere II0jMa MOTOPHO BO3MIIO.

4 Yn. 3, cr. 1 Baxehe JupektuBe Cxymmtuae u Casera 2009/103 op 16. cenrembpa
2009. romuHe Koja Ce OZHOCH Ha OCUTypame Of IpabaHCKOIIpaBHe OJrOBOPHOCTH Y
Be3U Ca yIMOTpeOOM MOTODHMX BO3WIA M YCTAaHOB/baBameM obaBese Jja ce OCUTypa Of
Te oproBopHocty, Cnymbenu nucii Espoiicke ynuje JI 263/11 (mame: Kommduxopana
mupexTuBa). KopndukosaHa AupeKTriBa OBY Ofpen0y Ipey3ena je 13 Wi. 3, cT. 1 [Inpexruse
Casera 72/166/EE3 ox 24. anpuna 1972. roguHe o yckaahuBamy 3akoHa fp>KaBa WIAHNIIA
y ORHOCY Ha OCUIypame Off rpahaHcke OATOBOPHOCTH Y IIOIZEAy yHOTpebe MOTOPHMX
Bo3una, Cnymbenu nucii Eepoticke 3ajegnuye J1 103/72 (name: IIpBa gupexTusa), koja je
paHuje 61Ia Ha CHa3M.

Cnymbenu inacnux PC, 6p. 51/2009, 78/2011, 101/2011, 93/2012.

300G, um. 18 ct. 1.

B. Matejevi¢, 101-102.

Y. 1, cr 1, Tau. 1 KognduxosaHe nupeKTuUBe MpOINCYje Aa IOjaM BO3WIO § CMUCITY
Te VPeKTUBe, 3Ha4M: CBAKO MOTOPHO BO3WIO HaMEHEHO 3a KOomHeHM caobpahaj, koje
HOerhe MEXaHNYKa CHara, ajamn KOje C€ HE erhe II0 MHaMa, 1 CBaKO HPI/IKTby‘{HO

BO3MJIO, OM/IO J1a je MpMK/byYeHO W He. Oppenba wi. 1 cT. 1, Tau. 1 IIpBe fupexTuBe
6u1a je MOTITYHO MACHTUYHA.

® NN N »n

9  B. umr 3 Tau. 9 Zakona o obaveznim osiguranjima u prometu Republike Hrvatske,
Narodne novine, 6p. 151/2005, 36/2009, 75/2009, 76/2013, 152/2014, (mape: XpBaTCKI
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300C He cappxu fedUHNILIMjY MOTOPHOT Bo3wia. Vmak, He MoXe ce
pehu na je Hall 3akOHOZABAIl IPOIYCTHO Aa AedMHUIIEe OBaj IIPABHMU II0jaM.
Oppen6a un. 3, tau. 2 300C npexpBuba ga mojam ,,IPeBO3HO CPECTBO 06-
yXBaTa MOTOPHO BO3WIO, Ba3AyXOIIOB, YaMall U PYrO MPEBO3HO CPEfICTBO
o6yxBaheHO OBMM 3aKOHOM, I fla Ma 3Ha4Yeme YTBphHeHO 3aKOHOM KOjuM ce
ypebyje onrosapajyha Bpcra caobpahaja, ¢ TMM IITO MOTOPHO BO3M/IO 00-
yXBarta ¥ NPUK/BYYHO Bo3wno". llutupann sakon Penybnuke Cpbuje He ne-
¢buHMIIIE MOTOPHO BO3WIO C acIeKTa 00aBe3HOT OCUTypama, Hero ymyhyje
Ha feQUHNULINjY MOTOPHOI BO3WIA U3 Ipommca o 6e36eTHOCTH APYMCKOT
caobpahaja.'’ 3akon o 6esbemHocTn caobpahaja Ha myTeBnma-30BC!! fe-
¢uHMIIE MOTOPHO BO3WIO Kao BO3M/IO KOje ce IOoKpehe cHarom comctse-
HOT MOTOpa, Koje je 0 KOHCTPyKuuju, ypehajuma, ckonosuma u onpemu
HaMEEeHO U OCIOCOO/bEHO 3a IPEBO3 /INIIA, OHOCHO CTBApH, 3a 00aB/batbe

panmoBa, OMHOCHO 3a BYy49y IIPMK/bYYHOT BO3M/Ia, OCUM IIMHCKUX BOSI/I}Ia.12

III ITojam ynoTpe6a MOTOpPHOT BO3WIAa

TepmuH ynorpe6a MOTOPHOT BO3WIA TOTOBO je CByAa IpuxsaheH y
yIopegHUM 3aKOHMMa Koju ypehyjy o6aBe3Ho ocurypame y caobpahajy.
OprosopHOCT ocurypaBajyher IpymTsa cByza je ycl1oB/beHa yoTpe6oM Mo-
TopHOT Bo3waa. ITojam ymorpebe MOTOpHOr BO3WIa Huje HeUHNCAH HU Y
jellHOM 3aKOHY. ~ 3a paslMKy oOff II0jMa MOTOPHOTI BO3W/IA, AMpeKTuBe EB-
poricke yHuje He onpebyjy sHaueme mojmMa ynorpe6a MOTOpHOT Bo3wa.

O6aBe3HO OCUTYyparbe MOTOPHUX BO3WJIA ITPEBACXOIHO je MHCTPYMEHT
3a 3alITUTY /MIA KOja Cy IpeTpIena mWTeTy y caobpahajuum Hesromama.

300C) u un. 481 ct. 1 3akoHuKa 0 ocurypamwy Penybnuke Byrapcke, Jpicasuu inacux,
6p. 102/2015.

10 Ca cTaHOBMINTA JIETMCTATUBHE TEXHVKE HA CIMYAaH HAYVH IIOCTYIMO je U CIOBEHa4yKM
3aKoHOJaBall. 3aKOH O 00aBe3HNM OCUTypamMMa y caobpahajy Penybnuke Crosenuje,
Cnyxcbenu nucii Peiiyonuxe Cnosenuje, 6p. 93/2007 - mpeunmhen rtexct, 40/2012,
33/2016, 43/2017 He canpxxu gedyHUIN)Y MOTOPHOT Bo3wia. Oppenba wi. 1. cT. 1. Tau.
3) oBor 3aKkoHa ynyhyje Ha fedMHNINjYy MOTOPHOT BO3W/Ia U3 3aKOHA KOjUM ce ypehyje
6e36emHOCT ApyMCKOT caobpahaja.

11 Caymbenu inachux PC, 6p. 41/2009, 53/2010, 101/2011, 32/2013, 55/2014, 96/2015,
9/2016, 24/2018, 41/2018, 87/2018, 23/2019.

12 30BC, un. 7 cr. 1 Tau. 33.

13 Ilpeppar Ilynejuh, ,Ilojam ymorpebe MOTOPHOT ¥ NPUK/BYYHOT BO3WUIA ¥ 00aBE3HOM
OCHTYpamby Off OnroBopHOCTH , IIpuspega u tipaso ocuiypawa y wipansuyuju (yp. JoBan
Crnasuuh, Ipenpar Hlynejuh), [Tannh, 2004, 281.

14 [Mauwujena lllab6aH, ,ITojaM yripaBe MOTOPHOT BO3WMJIA Y IIPaBy OCUTYparba Off ay TOMOOMI-
cke ofiroBOpHOCTU, AHanu IIpasnoi gpakynitieitia y 3enuyu, 6p. 17/2016, 283.

15 Jacna Ilak, IlIpaso ocuiypara, 2. uspame, beorpan, 2013, 247.
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Y caBpemeHOM cBeTy, caobpahajue Hesrofe cy Hajuemhe M HajMacOBHUjK
ITeTHN forabaju, Koju MMajy HajsHaYajHUje IOCTIenIie Ha )KUBOT U 3[;paB/be
JBYII M Ha WUXOBY uMoBMHY.'® Cao6pahajie Hesrome HacTale IPUTMKOM
BOXKIb€ MOTOPHMX BO3WMJIA jeCy LIeHTPa/JHM, )KapUIIHYM M Haj3HAYajHMjM Ha-
Y)H MIPOY3pPOKOBama MITeTe YIOTpe6oM MoTOpHOT Bo3wmta. MehyTum, ymo-
Tpeba BO3WIA MMa IIMpe 3HaueHme Off yIpaB/bamba BO3WIOM. YIOTpeba He
nofpasyMeBa CaMoO BOXIbY, HETO YK/bydyje Y cebe 1 U3/laKermbe U yIakKeme ¥

BO3IJIO, YKpLjaBatbe€ 1 UCKpLiaBabe CTBapH, IapKupame, I/IT}_I.17

ITo HexMM cxBaTamluMa, IPOIYCT 3aKOHOfaBLa EBpolicke yHMje fa
Yy KOMYHUTapHOM HPOINCY O 00aBe3HOM OCUIypamy y caobpahajy oxpenn
3HaYeme 10jMa yrnorpeba BO3WIA, JOBEO je 1O PasIMIUTUX pa3yMeBamba TOT
nojma.'® ITo mpyryM cXBaTamiMa 3aKOHOIABAIL He MOYKe JIa Ce YITyIITa y 6711-
e objalllmbaBarme II0jMa yIoTpebe MOTOPHOT BO3MJIA, 3aTO ILUTO je OUYMITIe]-
HO Jla O TOM IINMTamy Ipakca Tpeba fja ce ofpeay y CBAaKOM IOjefMHaAYHOM
cryuajy.’’ Y mpaxcu ce decto 10713y 10 Mpo6eMa y TyMademy MojMa yIio-
Tpeba MOTOPHOT BO3WJIa ¥ Besy ca mokpuheM 06aBe3HOT OCUTypatba Of ay-
Toopropoproctu.’’ HecriopHo je ma cy, momasehu ofj OKOMHOCTM CBakor
T0je[[THauYHOT C/Ty4aja, Tpeba fla Mpoliemyje 3Hauewe MojMa ynoTpeba Mo-
TOPHOT BO3MJIA.

Omnmite npaBHe HOpMe HEKaJa ce He MOTY je3U4KM PasyMeTH, a IpaB-
He IIpasHMHEe HUCY MHLIMUOEHT, Hero CYIITVHA IIPAaBHOT IOpeTKa. 3aro je
TyMaueme OIIITUX ofipefiaba Mame OTKpMBabe, a Bullle popMuparme BIXOBOT
sHavema.”? [TojaM yroTpe6a Bo3Mma, KOjU Ce KOPUCTH U Y eBPOTICKOM TIpa-
BY M y YHOpeJH!M HAl[MIOHAJIHUM IIPaBHUM CHUCTEMMMa, a U y gomaheM 3a-
KOHY, jecTe IpMMep IPaBHOT IIOjMa 4uje ce 3Haudeme GopMupa Kpo3 CYACKY
IIPAKCY.

16 Maja Bukovac Puvacda, Zvonimir Slakoper, Loris Belani¢, Obvezno pravo — Posebni dio -
Izvan ugovorni obvezni odnosi, Zagreb, 2015, 143.

17 Robert Koch, International Encyclopaedia of Insurance Law - Germany, Wolters Kluwer,
2018, 219.

18 ZeljkaPrimorac, »Normal Function of a Vehicle as a Means of Transportation or a Ma-
chine for Carrying Out Work in Motor Third Party Liability Insurance With Special Re-
gard to the Latest Ruling of the Court of Justice of the European Union‘, EU Law in
Context — Adjustment to Membership and Challenges of the Enlargement (ed. Dunja Dujic,
Tunjica Petrasevi¢), Osijek, 2018, 238.

19  Tlpeppar lynejuh, IIpaso ocuiypawa, beorpan, 5. usname, 2005, 440-441.

20  Muman Bupmrexk, ,,ITojam ymoTpe6e MOTOPHOT BO3MIA Y OCUTYPAEbY Off @y TOO/TOBOPHOCTH
- npecyna Cyna npasge EY y npenmery Bayk - 3aBapoBanuuua Tpurnas, n.n.% IIpaso
ocuiypara, yipasa u WpaHciapeHitiHOCl — ocHose tipaste cuiyprocitiu (yp. Crnobopnan
JoBanosuh, JoBan CrnaBuuh, ITjepnaono Mapano ITanuh), 2015, 240.

21 7. Primorac, 238.

22 Cama bosan, ,Contra legem jynunupame — [TaHgoprHa KyTuja IpaBHe XepMeHEYTHKe",
Ananu Ilpasnoi paxynitieitia y Beoipagy, 6p. 2/2012, 106.
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IV Ynorpe6a moTopHor Bosmina y npakcu Cypma npaspe
EBpornicke yHuje

Peny6muka Cpbuja 3akpyumna je m 3akoHoM norsppamna Cropa-
3yM O CTabuwiusauuju M NpUAPYXKMUBamby M3MeDy eBpOICKUX 3ajemHUIIA U
BIXOBUX JIpXKaBa 4ianua u Perry6mmke Cp6uje™> — CCII. 3emmbe ca Kojuma
je 3aK/bydeH CIIOpasyM O CTabuIMsanyuju M NPUAPYKMBamwy Tpebamo 6w,
usMeby ocrasor, 1a yckmajie cBoje IpaBo ca MpaBHUM TeKoBMHama EBporicke
yHUje.

Cpb6uja je ogpendom ui. 72, c1. 1 CCII npeysena obasesy aa ycKaaau
cBoje nocrojehe 1 6ynyhe npomnuce ca npaBHuM TekoBrHama EY, anu u o6a-
Be3y fja ycknahenn npomcu y Cpbuju 6yny npasuinHo npumerenn. [Ipume-
Ha IPOIICA KOjU Cy XapMOHM30BaH!U Ca KOMYHUTAPHMM IIPaBOM, TEIIKO 61
ce MOIJIa CMAaTpaTy IPaBUIHOM, aKoO je Y CYyIIPOTHOCTH ca cxBaTamuma Cyza
npasje EBporncke yHuje. Morno 6u ce pehn ma npaBuiHa npumeHa mpornmca
y emucny uin. 72, ct. 1 CCIL, nogpasymesa Jja ce IpOINCH NPUMeEmbYjy Ha Ha-
4YMH Kao y EBporickoj yHujn.

Jeman op pasnora goHouema 300C jecte yckmabusame npasa Permy-
6muke Cpbuje ca pupextusama EBporicke yHumje Koje ce ofHOCE Ha OCUTYpatbe
MoTopHuX Bo3una.”® Oppenbe 300C xapMoHmsoBaHe ca mpasBoM Espor-
CKe yHHje, 300r Tora 6u Tpebaso TyMauMT! Ha HAYMH Ha KOjM IIPABOCY[HA
MHCTUTYLMja EBpoIricke yHMje TyMaun aHamorHe ofjpeioe eBpOIICKOr IPOIN-
ca. Tpebano 6u na gomahm cynoBu, nojam ynorpebe MOTOPHOT BO3WIA, KOjU
je MIEHTMYAH M y HallleM 3aKOHY M y eBPOICKOM MpOINCY,>’ cXBarajy Ha
C/IMYaH Ha4YyMH Kao IPaBOCYJHA MHCTUTYLMja YHUje.

Cypn npaspie EBpornicke yHmje y mOC/efe BpeMe JTOHEO je Cepujy Of-
JyKa Kpo3 Koje ce popMmupa 3Hauyeme MojMa ynorpe6a MOTOPHOT BO3WIIA.
EBponcku cyp Buille IyTa je Harnacuo fia yTBphuBarme 3HaYeme TOT IOjMa,
He CMe Jla ce MPEeNyCTM HalMOHAJHMM IIpaBMMa JAp>KaBa WIAHMIIA, jep je
ped o ayToHOMHOM IojMy mpasa Espomncke ynmje. Cyn npasie EBporicke
yHHUje 06jacHMO je ma AMpeKTVBe O 00aBe3HOM OCUTypamy He Ipensubajy

23 Cnymobenu inacux PC — MehynapogHu yioeopu, 6p. 83/2008.

24  Jenena ByxanmHoBuh, ,Stabilization and Association Agreement as a special instrument
of EU foreign policy*, Citipanu tipasu susoii, 6p. 4/2015, 96.

25 Maja Cranusykosuh, ,IIpaBo EBporicke yuuje u cymosu y Cpbuju‘, 360pHux pagosa
IIpasnoi gaxynitieiia y Hosom Cagy, 6p. 1/2012, 216.

26  Hatamra Ilerposuh Tomuh, ,,IIpaBo ocurypamwa®, IIpaso u tipuspega, 6p. 1-3/2010, 190.
27  Ymop. wn. 18 ct. 1 300C u un. 3 c1. 1 Kopudukosane fupexTnse.

28 Berislav Matejevié, ,,Pojam upotrebe vozila i otvaranje vrata parkiranog vozila, Edus-
info tehnologija, 2018. JoctynHo Ha apgpecu: http://www.edusinfo.hr/DailyContent/Topi-
cal.aspx?id=36327, 20. 4. 2019.
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Ja Hal[MIOHA/THM TIPAaBHU CUCTEMM Ofipefie 3HadYele HaBeleHor nojma. Ilpema
CXBaTalby TOT CYZa, pajy yjeHadYeHe IpMMeHe KOMYHUTAPHOT IIpaBa y LIeNI0j
EBpornckoj yHmju, I0jMOBM 13 KOMYHUTAPHMX IIPOIINCA, KaJ TOJ, TV IIPOINCH
M3PUYNTO He yIyhyjy Ha HalMOHa/IHe IIpaBHe CUCTeMe, TyMade ce Ha ayTo-
HOMaH U yjeJHaueH Ha4yH.

ITpo6nem koju moctoju 360r Tora IITO y Ipomucy EBporcke yHuje
HIje leUHICaH TI0jaM YIOTpe6e MOTOPHOT BO3WIA, €CKaINpao je y IpexMe-
Ty Cyna nmpaspe EBporncke yunje C-162/13 Damijan Vnuk vs Zavarovalnica
Triglav d.d>° YV Tom mpeameTy cykobumum cy ce yxke M IIMpe TyMadere
nojMa ynorpe6a MoTopHOT Bo3wia. ITo y>xeM cxBaTamy, Koje je 3acTyIano
ocurypasajyhe ppymrBo — Zavarovalnica Triglav d.d, mrera Hacrama yc-
Jiefi, ynorpebe MOTOPHOT BO3M/Ia MOXKe OUTM caMo IITeTa Koja je HacTasa
y caobpahajuoj Hesropmu. ITocmennia y>xer cxBarama je ja OCUTypaBad, Ha
OCHOBY YIrOBOpa O OCHUTypamy Of ayTOOATOBOPHOCTH, MO)XKe 6utyu obaBe-
3aH Jla HaKHaJJ CaMo LITeTy HacTany y caobpahajuoj uesrogm. ITo mmpem
CXBaTamwy, Koje BuIIe ofropapa omreheHOM iy, 006aBe3HO OCUTypambe
MOTOPHHUX BO3W/Ia IIOKpMBAa CBaKy INTETY HACTaly ycies ymnorpebe wmm
$yHKIMOHNUCaba BO3WIA, 6e3 003upa Ha YMEILEHNUIY Jla /Y je IITeTa IIPOVIC-
TeKIa u3 caobpahajHe curyanmje nim He.

Cyn npasze Esporicke yHmje jomr 1996. rogune y npecyam Berndldez
HAITIaCuo je fla ce IPWIMKOM TyMauemwa ofpefaba AupeKTuBa o 06aBe3HOM
OCUTypamy MOTOPHNX BO3WIA MOPa UMAaT! Y BUAY A4 je Wb TUX AUPEKTUBa
ma omoryhe HakHazy mTeTe Koje mpetpite Tpeha nuia.*? EBporncku cyq, Ipu-

29 Cynm mpasge Epomcke ynuje, mpecyma C-162/13 op 4. cemrem6bpa 2014. rommee.
HloctynHo Ha apmpecu: http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CE
LEX:62013CJ0162¢from=EN, 19. 4. 2019. (zame: npecyxa C-162/13) Tau. 41-42, Cyx
mpasze EBporncke yHuje, mpecyma C-514/16 op 28. HoBem6bpa 2017. rogute. [JocTymHO
Ha azpecw: http://curia.europa.eu/juris/document/document.jsfetext=edocid=197180¢p
agelndex=0&doclang=enérmode=Isteérdir=erocc=firstérpart=1ecid=4327085, 19. 4. 2019.
(marpe: mpecyma C-514/16) tau. 31. Cyn npaeze EBporicke yHuje, npecyma C-334/16 op
20. meuem6pa 2017. rogure. J[locTynHo Ha afpecu: http://curia.europa.eu/juris/document/
document.jsf?text=e+docid= 198066¢&pagelndex=0edoclang=ENemode=Isteérdir=éocc=fi
rstépart=1ecid=97861, 19. 4. 2019. (zame: nmpecyna C-334/16), Tay 35.

30 Nives Grubidi¢ Pogi¢, ,Direktive EU-a o0 obveznome osiguranju od gradanske odgovo-
rnosti za $tetu od motornih vozila u praksi suda EU-a“, Zbornik radova: dani hrvatskog
osiguranja 2015, (ur. Marijan Curkovi¢ i dr.), Zagreb, 2015, 76.

31 Opinion of Advocate General Paolo Mengozzi, delivered on 26 February 2014, Case
C-162/2013 Damijan Vnuk vs Zavarovalnica Triglav d.d. [Joctynxo Ha agpecu: http://cu-
ria.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d50530e398f14249_dba-
7b5a0113061ad65.e34KaxiLc3eQc40LaxqgMbN4PaNqLe0?text=edocid=148241¢pageln
dex=0&doclanh= =ENe&mode=Istédir=¢occ=firstépart=1&cid=80709, 19. 4. 2018,rau.
26.

32 Cyp npaspe Esporncke ynmje, mpecyga C-129/94 on 28. mapTa 1996. rogune. [JoctynHo
Ha afipecu: http://curia.europa.eu/juris/showPdf. jsftext=erdocid=99719¢~pagelndex=0e~d
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JIMKOM pelllaBama IPABHOT MUTama y npeaMeTy Vniuk, moao je oy HaBefie-
HOT CTaBa yTBpheHor y npenmety Berndldez. Taj cyn ykasao je u #a pasBoj
KOMYHUTapHUX IIpolnca u3 obmactu o6aBe3HOT ocurypama NnoTephyje na
OHM TeXe MMpoKoj 3amTtuty omrehennx muua. Cyn npasne EBponcke yHuje
36or Tora masbe 3aK/bydyje ha eBpPOICKM 3aKOHOflaBall IOfi MOjMOM YIIO-
Tpeba BO3WIA MOApasyMeBa ,CBaKy YIOTpeOy BO3WIa Koja je y CKIamy ca
yobu4ajeHoM (PYHKILIMjOM TOT BO3WMIA®.

llutnpana mpecyma mpomupuaa je nmokpuhe o6aBe3HOr OCUTypamba
MOTOPHMX BO31/Ia Ha €BPOIICKOM HIBOY. To ocurypame caja IIoKpuBa MITETY
KOja HacTaHe Ha OMJIO KOM MeCTy ¥ IIPUINMKOM OM/I0 Koje ymorpebe MOTop-
HOT BO3WJIa, IIOJ, YCTIOBOM Jia je ped O yImoTpeby y cKlafy ca yoOudajeHoM
byHKIMjOM BO3MIIA.

[llnpoko Tymauemwe IOjMa yIoTpeba MOTOPHOT BO3WIA, U3 IIpecyfe
C-162/13 Vnuk vs Triglav, norBpheno je n y npecynu C-334/16. Cyp npasze
Epporicke ynnuje y npecynu C-334/16 xoHcTaroBao je fia ,4m. 3, cT. 1 Ko-
AuduKoBaHe AUpPeKTUBe Tpeba TyMadMTV Ha HAYMH Ja y HeMy CafpKaH
1ojaM yHoTpeba BO3M/Ia HUje OTPaHMYEH CaMO Ha CUTYaluje U3 JPYyMCKOT
caobpahaja ... Hero ce OflHOCK Ha CBaKy yHOTpeOy BO3M/Ia Koja je y CKIaay ¢
1eroBoM yobuuajerom byukimjom. > LluTnpase mpecyse eBpOIICKe IpaBo-
Cy/IHE MHCTUTYIMjeé HECYMIbMBO HAac BOJi€ [IO 3aK/bydKa Jla IITeTa Koja Huje
HacTana y caobpahajuoj He3romm, umak Mo>ke OUTY MOKpUBeHa 0OABE3HUM
OCHUTYpameM MOTOPHNX BO3MIIA.

Cyp npaszie EBporicke yHMje OACTYIINO je y MU3BECHOj MEPY Off HajIIMper
CXBaTama I10jMa ynoTpeba MoTopHOTr Bo3wia us npecyge C-162/13 Vnuk. Taj
cyn y npecyan C-514/16 onenno je fa mojam ymorpe6a Bo3wiaa obyxsara
CBaKy ymoTpe6y Bo3MIa Kao MPEBO3HOT cpencTBa.’® 360T TakBe OleHe eB-
porcku cyn y npegmery C-514/16 yTBpano je ga mojaMm ymorpebe Bo3uIa
He 0OyXBara CUTYyalljy KajJja je MOTOPHO BO3WIO (y KOHKPETHOM C/Iy4ajy TO
je 6uo TpakTOop) KopumheHO Kao IOTOHCKO CPENCTBO — M3BOP KMHETUYKE
eHepruje 3a Heky Jpyru ypebaj (y KOHKpeTHOM CiTy4ajy IyMIIe 3a IIpCKambe
BMHOTpaja Xeponunmom).

Usrnena pa je Cyn npasne EBponcke yHmje 3Hauerme ITOjMa yIIOTpe-
6a BO3WIa, I1a CaMMM THM U oIcer nokpuha 06aBe3HOT OCUTyTpamba MOTOP-

oclang=ENermode=Isterdir=erocc=firsterpart=1ercid=4546357, ta4. 18.
33 Ilpecypa C-162/13, Tau. 51-52, 56, 59.

34 Nicholas Beaven, ,Vnuk: End of the Road?“, The Personal Injury Brief Update Law Jour-
nal, okTobap 2014. locTymHo Ha appecu: http://www.pibriefupdate.com/content/pibulj-
sec/2711-vnuk-end-of-the-road-nicholas-bevan-solicitor-mediator-con sultant-and-trainer,
15. 2. 2019.

35 [Ilpecypa C-334/16, Tau. 28.
36 Ilpecypa C-514/16, Tau. 34.
37 Ilpecyna C-514/16, uspeka mpecyze.
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HIUX BO3WIA, Of[peAuo Ha IOHEK/Ie Apyrauuju HauuH y npecymu C-162/13 u
y npecynn C-514/16. Pasnuka ce cacToju y TOMe IITO IojaM yrmoTpeba Mo-
TOPHOT BO3WIa, IO cxXBaTamwy 13 mnpecyme C-162/13 moppasymeBa ,,CBaKy
ynoTpe0y BO3MIa Koja je y CKIafy ¢ yooudyajeHoM QyHKIMjoOM TOT BO3MIa‘,
a 1o cxBatamy us npecyge C-514/16 ,,cBaky ynorpeby Bo3wmaa Kao IpeBo3-
HOT cpeficTBa“>® HaBeleHa pasiika Moke GWTV Off YTHIIaja y CUTyaLuiju
Kajia je IITeTa IPOy3pOKOBaHa IPVINKOM 00aB/balba PafioBa TPAKTOPOM.
MebhyTtnm, Ta pasnmka He usrnefa 6UTHA y Caydajy Kajia je ImTeTa IpOy3po-
KOBaHa OTBapameM Bpara Ha ayromobmry. U ,ymorpe6a Boswia koja je y
CK/Iafly ca yobudajeHoM QYHKIMjoM BO3WIA“ U ,,ymoTpeba Bo3mia Kao Impe-
BO3HOT' CPEfICTBA" MOJjefIHAKO IOfIpa3yMeBajy OTBapame BpaTa Ha MOTOp-
HOM BO3WJIY.

V OrBapame BpaTa Ha MOTOPHOM BO3WIY U ocurypasajyhe
nokpuhe y npakcu Cyna npaspne EBponcke yHuje

Cyn mnpasue Eppomcke yHmje y mpenmery C-648/17BTA Baltic
Insurance Company AS vs Baltijas Apdrosindsanas Nams AS omny4nBao je 1mo-
BoloM omTeherma Ha IIyTHNYKOM ayTOMOOWITY, KOja Cy HacTajla IpUINKOM
OTBapama BpaTa Ha IPYroM ayTOMOOWITY TapKMPAaHOM Ha CYCeJHOM ITapKJHT
Mecty. CTpaHKe y TOM IIOCTYNIKy Ouia Cy ABa ocurypasajyha apymiTsa u3
Jleronuje.

Tlana 24. oxTo6pa 2008. rogyHe Ha NMAPKVMHTY jefHOI CyIepMapKeTa
y JleToHMjuU, NYTHUK U3 jefHOT ayTOMOOW/IA, IPUINKOM OTBapama 3aibUX
[leCHMX Bpata y#apyo je U OLITeTMO ayTOMOOWI mapKupas nopen. Ilomro je
Meby npucyTHUM nunMMa 6110 HeCIIOPHO KaKO je JOIUIO [0 LITeTe, BO3a4yn
Cy Ha JIMI[y MecTa IIOIyHIWIN M HOTINCAIN 00pasal eBPOIICKOT M3BeLITaja O
caobpahajHoj Hesropgu. BracHuk omrehenor ayromMo6mia uMao je 3akbydeH
YroBOp O OOPOBO/BHOM OCHUIYpamy TOT ayTOMOOMIa — KacKO OCUIypaibe,
ca ocurypasajyhum pgpymrsom BTA Baltic Insurance Company AS (mame:
ocurypasajyhe apymrso Baltic). Ocurypasajyhe gpymrso Baltic mo Tom oc-
HOBY VICIUIATU/IO je CBOM OCUTYPAHUKY M3HOC Off OKO 67 eBpa Y JIeTOHCKO]
HalmoHanHoj Banytu. Ocurypasajyhe gpymrso Baltic Tume ce cybporupano
y TIpaBoO Ha ONIITETy BIacHMKa omreheHor ayromo6uma. 36or Tora ce 06-
paruno ocurypasajyhem npywrsy Baltijas Apdrosinasanas Nams AS (mame:
ocurypasajyhe gpymrso Baltijas), koje je 3ak/by4nno yroBop o o6aBesHOM
OCUTypamy Ofi ayTOOATOBOPHOCTM 3a ayTOMOOMI M3 KOTra je KpUTUIHOM
IOPUINKOM M3/1a3no IITeTHUK. Baltijas ocurypaBajyhe mpymrso ombuio je

38  VYmop. npecypma C-162/13, ta4. 59 u npecyzma C-514/16, Ta4. 38.

39 B. Munom PapoBanoBuh, ,,Ymorpeba Tpakropa u ocurypasajyhe moxpuhe, IIpaso u
ipuspega, 6p. 7-9/2018, 336-342.
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cybporanujcku 3axTeB ocurypasajyher apymrsa Baltic, c o6pasnoxemeM na
IpeaMeTHA LITeTa Huje IMOKPUBeHa 00aBe3HNM OCUTYPAmbeM Off OATOBOPHO-

CTHU B/IaCHMKa MOTOPHUX BO?)I/UIa.40

Cyn npasie EBpolicke yHHUje HaIeXXaH je 3a JOHOLIEHe IPeTXOTHIX
OUTyKa O TyMadyely akKaTa MHCTUTYLUja, OpraHa, CIy>KOM WM areHIuja
Yumuje. Kap ce TakBo nuTame IOCTaBM y IOCTYIKY Ipef, CYIOM [ip>KaBe 4ja-
HILIe IPOTKB YMjUX OfIyKa foMahyum npaBoM Huje npeasubeH npaBHM ek,
Taj cyq je myxaH ma ce o6paru Cyny npasje Esporncke yuuje. !

Y Toxy mapHuie nsmeby HaBefieHMx ocurypapajyhux npymrasa, Koja
je NOKpeHyTa Ipef, HAJJIeXXHUM CymoM y Purm, meronckm BpxoBHu cyp
(Augstakatiesa), Ha OCHOBY 4. 267 YroBopa o ¢QyHKIMOHUCawy EBporcke
yHUje, 00paTno ce eBpOIICKOj NMpaBOCyAHO] MHCTUTYUuju. HajBuma cyncka
nHCcTaHLa JleToHcke Pemy6nmke eBpOICKOM CyAy HOCTaBMIA je IUTambe:
LIIPEiCTaB/ba /M pajiba OTBapama BpaTa HMApKMPAHOI BO3WIA YIOTpeOy
BO3WJIA KOja je y CK/Iafly ca yoOudajeHoM (QYHKIIVjOM TOT BO3M/IA Yy CMUCITY
npecype Vauk C-162/13 u fa nu je 36or Tora obyxsahena nojmom ynorpeba
Bo3mna“. JIeToHcKu cyp 06pasnoxmno je ga mmmMpoka gedpuHUNMja yrnorpebde
Bo3wIa 13 npecyfie C-162/13 ykasyje ga 611 Ha TO UTambe TpebaIo HOTBPIHO
oprosoputi. BpxoBuu cyn JleToHuje muUTao je jour fa M IojaM yrmorpebde
BO3WIA M3 AMPeKTUBa oOyXBara ¥ CIy4ajeBe Kajia MyTHMUK yIoTpeb/baBa TO
Bo3uo. Jlofjao je fa IUpeKTUBe MPOMUCYjy OCUTypPakbe Off OfTOBOPHOCTH 32
IITeTy Of yHOTpebe BO3WIIA, a [ja HUCY OTpaHMYEHE CaMO Ha OATOBOPHOCT
BO3a4a.

Cyp npasge EBpornicke yHuje y pasnosuma npecyne C-648/17 Baltic vs
Baltijas no3Bao ce Ha cBOj paHuje yTBpheHM cTaB fja mojaM yrnorpeba Bo3uia
HIje OrpaHMYeH CaMo Ha CUTYaluje 13 IpyMcKor caobpahaja, Hero fia ce ofi-
HOCH Ha CBaKy yHOTpeby BO3WIa KOja je y CK/IaZy ca HberoBoM yoOudajeHoM
¢dynkumjom. OTBapame BpaTa Ha MOTOPHOM BO3ulIy omoryhasa ymasak u
u3nazak ocoba, WM yKpIaj ¥ MCKpLAj CTBapy Koje Cy MpeiMeT IpeBo3a.
OtBapame BpaTa Ha ayTOMOOWIY, Kako je To koHcTaTtoBao Cyp mpasze Eb-
pOIICKe YHMje, 360T Tora IpeicTaB/ba YIOTpeby MOTOPHOT BO3WMIa Koja je y
CK/IaJy C HeroBoM (yHKIIMjOM IIPEBO3HOT CPeiCTBA.

YumweHna a Cy Boswuia y cay4ajy Baltic vs Baltijas 6una 3aycraB/beHa
HIje Off yTHUIIaja Ha IIOCTOjame ocurypasajyher nmokpuha, ,jep ce BpaTa o6md-

40 Cyzn npaspme Espomcke yHmje, mpecyma C-648/17 op 15 HoBemOpa 2018. ropuse.
HocrynHo Ha ampecu: http://curia.europa.eu/juris/document/document.jsfetext=edocid=
207786&pagelndex=0&doclang=ENemode=Isterdir=rocc=firsterpart=1e&cid=4555854,
19. 4. 2019. (name: npecyna C-648/17), tau. 15-19.

41 VYroBop o ¢yHKumoHucawy EBporncke yHuje - mpeuminheH Tekct, Craysxbenu nucii
Espoiicke ynuje, 6p. 2016/C 202/01. 4. 267, cT. 1 1 3.

42 Tlpecypma C-648/17, Tau. 23-28.
43 Ilpecyma C-648/17, tau. 34, 36, 44.
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HO 1 OTBapajy Kajia je BO3MIO 3aycTaB/beHo . Huje 61ma 6MTHa HI YMbeHNIIA
ia je DO KOHKpeTHe IITeTe JOLUIO Ha IAapKMHTY. YKOIMKO HO IuTeTe Hobe
KaJja ce ayTOMOOWII KOPUCTH Y CK/Iafly Ca leTOBOM yoOu4ajeHOM (YHKIIjOM
Kao IIPeBO3HO CPECTBO, cMaTpahe ce f1a je mreTa HacTanda ycies ynorpebe
ayToMobuia 6e3 0631pa Ha KOM MeCTY je HaCTyIMO IITeTHN forabaj.*

Cyrn npaspe EBpoIicke yHUje MMao je y BUAY YMbEHNIY [a Y KOHKpeT-
HOM CJIy4ajy LITeTy Huje IPOy3pOKOBA0 BO3ad, HETO ITyTHUK U3 ay TOMOOMIa
OCHUTYPaHOT Off ay TOOATOBOPHOCTM KOJ ocurypasajyher ppyurrsa Baltijas.

IIpema cxBaramy Koje je Taj cym yrBpmmo y mpecymu Churchill
Insurance Company Limited C-442/10 og 1. euem6bpa 2011. roguHe, OKOMI-
HOCT JIa je IITeTy BO3MJIOM IIPOY3POKOBAJIO JIMIle KOMe OCUTypaBay Off ay-
TOOZITOBOPHOCTY HMje HO3BOMMO Aa KOPUCTM BO3WIO, HE MOXKE YTULATU
Ha TIocTojame ocurypasajyher mokpuha.*> V cxmamy ¢ Tum cxsatamem Cyp
npaszie EBponcke yuuje y npecynu C-648/17 Baltic vs Baltijas, koHcTaTOBaoO
je ma oppenbe aupeKTHBa ,,moKprhe 06aBesHOT OCcUrypamba MOTOPHIUX BO3MIA
He orpaHM4YaBajy Ha rpahaHckonpaBHy ofaroBopHoct ogpehene xarepropuje
0coba, TIoNyT Bo3avya“ 1 a ce ,TO OCUTYpambe OFHOCY Ha rpahaHCKOImpaBHY
OITOBOPHOCT KOja je IOoC/IeAyIia He CaMO BOXKEbe BO3WJIMMA HETO ¥ HIXOBe
Apyre yroTpebe u muxoBe ymnorpebde of cTpaHe ocoba Koje HUCY BO3aum.”
Ynorpeba Boswia, o cxBaramwy Cyna npasge EBporcke yHmje, ykpydyje u
pajmbe Koje yobudajeHo 06aB/bajy M Iy THUIY ¥ Ay TOMOOWITY.

EBponicku cyn npaspe uspexkoM npecygne C-648/17 yTBpano je ga 4.
3. ct. 1. IlpBe pupexTuBe (koju je upeHTN4aH wi. 3. cT. 1. Kogndukosane nn-
pexTuBe) ,,Tpeba TyMadUT! Ha Ha4YMH Ja je I0jMOM yHmoTpeba BO3WIA U3 Te
ozpen6e obyxsaheHa 1 cuTyanmja y Kojoj je IyTHUK BO3W/IA TAPKUPAHOT Ha
HapKUpPATNIITY, OTBOPUBIIN BpaTa TOT BO3MIIA, YAPUO ¥ OLITETO BO3UTIO
Koje je 6110 TIapKMpaHo mopey mwera. !’

VI OTrBapame u 3aTBapame BpaTa Ha MOTOPHOM BO3ITY
u ocurypasajyhe nokpuhe y ynopesHoj cynckoj mpakcu

CynoBu gp>kaBa umaHuiia EBponcke yHuje, mpe mpecyne C-648/17
Baltic vs Baltijas, HUCY jeZHOITIACHO CMAaTpaaM fAa IITETa IPOY3POKOBaHA
IPY HEeIIa)X/bMIBOM OTBapary BpaTa Ha ITyTHUYKOM ayTOMOOMIy, Mopa 61Tu

44 TIpecypma C-648/17, Tau. 38, 40.

45 Cyn npaspe EBporicke yHuje, mpecyna C-442/10 o 1. seriem6pa 2011. ropuse, JJocTymnHo
Ha afpecu: http://curia.europa.eu/juris/document/document.jsfetext=e+docid=115801¢p
agelndex=0&doclang=ENe~mode=Istérdir=erocc=firsterpart=1e&cid=378590, 19. 4. 2019,
Tay. 44.

46  Ilpecyma C-648/17, Tau. 41, 43-45.
47  Tlpecypma C-648/17, uspexa mpecyze.
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HOKpUBeHa 00aBe3HVM OCHUTYPambeM Off ayTOOATOBOPHOCTH. Y JIMTepary-
pu objaBbeHoj y Yjemumenom KpamesctBy Bemmke Bpuranuje n CeBepHe
Vpcke HaBopu ce CIy4aj M3 OpUTaHCKe CYACKe IIpaKce y KOMe je IMyTHMUK,
IPWIVMKOM OTBapama ayTOMOOWICKMX BpaTa yapyo M HOBpPEAVo Iellakxa.
Cyn je y TOM IIpeiMeTy CMaTpao jia IITeTa Hije IPOy3pOKOBaHa YIOTpe6oM
MOTOPHOT BO3M/Ia Y 3aKOHCKOM CMUCITY, Te fia He IIOCTOju ocurypasajyhe
nokpuhe.*8

HoBuja enrnecka nuteparypa, nonasehm op KOMyHUTapHUX Npomu-
ca EBpornicke yHuje u cxsarama Cyna mpasfie EBporicke yHumje, KpUTHKYyje
OBaKBy M CIMYHY IIPaKCy OPUTAHCKUX CYHOBa. ,llocimemmux rogmHa mo-
CTaJIo je OYMIVIENHO Ja je ocurypasajyha samruta Kojy Hmpya IpaBHU OK-
BUp YjemumeHor KpajbecTBa, HelOBO/bHA IO 3aXTeBMMa IIpaBa EBporicke
yHMje.“49 CynoBu Benuke bpuraHmje, mpuimMKoM IpMMeHe HalMOHa/JTHMUX
npormnuca 0 06aBe3HOM OCUTypary MOTOPHMX BO3W/Ia, MOPajy MMAaT! Y BUAY
oupeKkTuBe EBpOIICKe YHMje amM U TyMademwe OUPEKTUBa Koje je mao Cyzn
npasjie EBponcke yHnje.

BpxoBuu cyp Peny6muke Crosenuje (Vrhovno sodisce Republike
Slovenije) y peBusujckom npenmety II Ips 407/2008 opny4umBao je o mreTn
IPOY3pOKOBAHOj 3aTBapameM BpaTa Ha Bo3uny. HakHazy mrete y ToM npen-
MeTY TPaXXIJIa je TYXWba, CyBO3ad Ha Ipe/beM CEeAMIITY ayToMOOmIa ocu-
TypaHOM KOJ TY>KeHor ocurypasajyher gpymrsa. Ty>xumpa ce moBpepya npu-
JIMKOM M3J/1acKa M3 Iy THUYKOT ayToMo6mta. OHa ce y KPUTUYHOM TPEHYTKY
pykoM mpuppana 3a ctyb maMehy mpegmux u sagmux BpaTa. TyxubnHa
hepka je ncroBpeMeHO M3jaswIa 13 BO3M/IA, 1A je HAIJIO 3aTBOPWIA BpaTa 1
HPYK/BEIITIIIA TYXXWBNHY aKy. Ty>kuspa je 3a0611a Tellke TellecHe IOBpe-
ne. Fhoj je KacHuje MOpao 6UTH aMITyTHPaH KaXKUTIPCT JleCHe pyKe.”!

Mely naparyHMM cTpaHKaMa OMIIO je CIIOPHO Ja /N je IITeTa MOKPK-
BeHa 00aBe3HMM OCUTYpameM Off OATOBOPHOCTY BJIaCHMKA MOTOPHMX BO3-
14, OfHOCHO fa JIY je LITeTa HacTasa ycien ynorpede Bo3mna. CloBeHauKn

48  John Birds, Birds’ Modern Insurance Law, London, 2010, 398.

49  James Marson, Katy Ferris, Alex Nicholson, ,Irreconcilable differences? The Road Traffic
Act and the European Motor Vehicle Insurance Directives, The Journal of Business Law,
6p. 1/2017. HocTymHo Ha ampecu: http://shura.shu.ac.uk/11069/1/ Marsonirreconcilable.
pdf, 19. 4. 2019, 1.

50 N. Beaven, On the infringements associated with the United Kingdom’s transposition of Eu-
ropean Council Directive 2009/103/EC of 1 September 2009 on motor insurance, Doctoral
dissertation at University of Exter, 2016. [JoctynHo Ha agpecu: https://ore.exeter.ac.uk/
repository/bitstream/handle/10871/27591/0n%20the%20infringements%20associated %20
with%20the%20United%20Kingdom.pdf?sequence=1&isAllowed=y, 19. 4. 2019, 316.

51 Vrhovno sodi$¢e Republike Slovenije, sodba II Ips 407/2008. JocTymHO Ha ampecnu:
http://www.sodnapraksa.si/?q=id:65066¢>database [SOVS]=SOVSerdatabase[IESP]=IESP
&database[ VDSS]=VDSSedatabase[ UPRS|=UPRSe&_submit=i%C5%A1%C4%8Dicpage
=0&4id=65066, 19. 4. 2019.
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peBM3MjcKu cyp y obpasnoxemwy npecyme II Ips 407/2008 ox 5. HoBeMOpa
2009. roguHe KOHCTAaTOBAO je [ja ,3aTBapambe BpaTa jecTe MOCTENba pafiba
CBaKOI' IIPeBO3a U Jja je HEOJBOjUBO IIOBE3aHA Ca M3/IACKOM M3 BO3WIIA.“
KonkpeTHa mreTa 360r TOra je, 1o OLleHM HajBUILE CTIOBEHA4YKe IPaBOCYHE
VHCTUTYIINje, ,O4NTO HACTA/la Y TUIIMYHOj CUTYaIuju yroTpebe Bosuma. >

Ilrera HacTama NPWIMKOM OTBapama U 3aTBapama BpaTa Ha ayTo-
MOOMTy M O CXBaTamwy Apyrux cymosa Pemy6muke CroBeHuje, MOXe ce
KBa/MpUKOBATY Kao LITeTa yCJIe yIoTpebe MOTOPHOT Bo3waa. Bumm cyp
y Jbybmaun (Visje sodis¢e v Ljubljani) ppyrocremenom mnpecygom II Cp
1752/2015 op 24. jyna 2015. rofyHe Ofy4dMo je O OCHOBAHOCTY OJIITETHOT
3aXTeBa MaJIOJIETHE TYXXU/bE, KOjOj jé MajKa MPUK/bEIITHIA IPCT 3aJmbUM
BpaTyMa Ha ayromo6buy. Tyxumpa je y Bpeme mreTHor fgorabhaja 6mma cra-
pa cBera Tpu ropuHe. fbena Majka jy je KpUTMYHOM IPWIMKOM MOCTaBUIA
y heduje cegMINTe Ha 3a[0j KIYNM IYTHUYKOT ayTOMOOMIA, C HAMEPOM
la ce HAKOH TOTa BMX JBe IpeBe3y Ao OakanHune. Kana je saTBapana Bpa-
Ta, MajKa HIje IpVYMeTM/IA Ja je TYXI/ba YMETHYy/IA PYKy y Bpara, Ia joj je
NPUK/bELITIIIA TIPCTEe ¥ TIPOY3POKOBaa TenecHy nospeny. IloBpebeno pere,
IPeKO CBOT 3aKOHCKOT 3aCTYIIHVKA, IIOZHETIO je TY>KOy IPOTUB OCUrypaBava
ca KOjyM je 3aK/by4eH yTOBOp 0 00aBe3HOM OCUTypamby Off OITOBOPHOCTM 32
IpeMETHYU ay TOMOOWII.

Bumm cyn y Jby6/beHn OIieHNO je fa OoTBapame M 3aTBapame BpaTa
IpY U3/1aCKY U YIacKy Y MOTOPHO BO3WJIO jeCy pajitbe HEPACKU/IMBO 110Be3a-
He ca ynorpe6oM Bosua. 300T Tora je 3aK/by41o Ja je LITeTa, KOjy je mpeT-
pIie/nia MajIo/ieTHa TY)XXWba, IIOKPMBEHA OCUTYpambeM Off Ay TOOATOBOPHOCTH.
Bumn cyp y Jby6manu, nonasehn o tor 3ak/pydka, OfIydno je ga Ty>k6eHun
saxTes Tpeba ycojuTi.

VII OTBapame 1 3aTBapame BpaTa HA MOTOPHOM BO3UIYy I
ocurypasajyhe nokpuhe y Cpoujn

AyTop je 3a moTpebe oBOr pajia CIIpoBeo McnuTuBame Meby mpas-
HULMMa TpaKkTuyapuma, koju ce y Cpbuju 6aBe rpabanckuM mpaBoM.
UcmmtuBamem je 6mno obyxsaheHo 40 mpaBHMKA ca IIOJIOKEHMM IIPaBO-
CYIHVM VICTIITOM, U3 afIBOKaType, MpaBocyha 1 3amociennx y ocurypamy.>

52 Vrhovno sodi$¢e Republike Slovenije, sodba II Ips 407/2008.

53  Visje sodisce v Ljubljani, sodba IT Cp 1752/2015. ToctymHo Ha agpecu: http://www.sod-
napraksa.si/?q=zapiranje¢~database[SOVS]=SO VSé~database[IESP]=IESP¢>_submit=i%
C5%A1%C4%8Die>rowsPerPage=20¢~page=0e~id=2015081111384059, 19. 4. 2019.

54  Vi§je sodidce v Ljubljani, sodba II Cp 1752/2015.

55  Vime, mpesume, 3aHUMambe 1 TeneOHCKM OPOj CBaKOT MCIUTATHMUKA IIO3HATU Cy ayTOPY
U eBUNIEHTHPAHM CY Y 3allMCHUKY O CIIpOBODemy ncnutuBama of 2. Maja 2019. ropuse,
KOjI Ce YyBa y IMYHOj apXMBU ayTopa.
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dopma MCMTMBAKA OWIA je CTPYKTypUpaHM MHTepBjy.”° AyTop mpe

mobujama OfroBOpa Ha MOCTAaB/beHa NNTAMa, HU jefHOT MCIIMTATHUKA HUje
YIIO3HAO Ca CBOjUM CTAaBOM, a HU Ca pasjosuMa 300T Kojux 6y Imrera mpo-
y3pOKOBaHa OTBapameM U 3aTBapambeM BpaTa MOTOPHOT BO3uIa Tpebaso ja
Oyzie OKpyBeHa 00aBe3HIM OCUTYPABEM.

VHTepBjy ce cacrojao opf #Ba muTama. IIurama cy 6mma Tako ¢op-
MymucaHa fia omoryhasajy mopebeme cxBarama mpaBHMKa U3 PemyO6muxe
Cpbuje ca cTaBoBuMMa yIOpefHe, OTHOCHO €BPOIICKe CyficKe mpakce. IIpBo
IUTaIbe ITIACKUJIO j€: ,,Jja JIM je IITeTa, IPOYy3POKOBAaHa TAaKO IUTO BPaTa jeHOT
ayToMOoOW/Ia, IPUIMKOM OTBaparma pajy ylacka M M3Jacka ymape y Apyru
ayTOMOOM/I KOjM je TapKMpaH IOpef], IIOKPYBEHA OCUTYPAIbEM Off ayTOOf-
roBopHocTu . JIpyro nurame OMIIO je: ,Ja /I je LITeTa yCaen MOBpena, Koje
HACTaHY TaKo IITO jeHOj 0cobu Apyra ocoba, MPUINKM yIacKa VI U3JacKa
U3 ayTOMOOWIa, NPUK/BELITU PYKy ayTOMOOWICKMM BpaTMMa, HOKpUBEHa
o0aBesHNM ocurypameM of ayrooxgropoprocty . [Tonyhenn ogrosopu 6mmm
Cy »IIOKPMBEHO je OCUTypameM Off ayTOOAITOBOPHOCTI U ,,HUje MMOKPMBEHO
OCHUTypameM Off Ay TOOITOBOPHOCTH .

Oxn 40 mcnmraHuka BUX 16 cMaTpaso je fa 06aBe3HMM OCUTypameM
Ofl ay TOOATOBOPHOCTM je€Cy IOKPUMBEHE U IITETa NMPOY3POKOBaHA TAKO IITO
BpaTa jeflHOT ayToMoOuIa, MPUIMKOM OTBapama pafy ylacka WIM M3IacKa
yZiape y ApyTy ayTOMOOUI KOji je TTapKupaH HOpef, U IITeTa yC/ey IoBpefa
KOje HacTaHy TaKo IITO jeffHOj 0coby pyra ocoba, MPUINKOM yIacKa VIn
M3/1acKa U3 ayTOMOOM/IA, IPUK/BEIITH PYyKy ayTOMOOM/ICKMM Bpatuma. [le-
CeTOpO MCHMUTAHMKA OATOBOPUIO je [ja IITeTa Ha APYTOM ayTOMOOMITY, Ipo-
Y3POKOBaHa OTBapameM BpaTa, jecTe IMOKPMBEHAa 00ABE3HNM OCUTYpambeM,
anM fia mTeTa KOja HacTaHe Kajla ce HeKOMe pyKa IMPUMK/BEIITU ayTOMOOMI-
CKMM BpaTMMa, HMje MOKpMBeHa 00aBe3HNM ocurypameM. [leceTopo mcmm-
TaHMKA CMaTpa fja IITeTa IPOY3POKOBAHA OTBAPAeM BpaTa Ha ay TOMOOMTY
y CTamy MNUPOBama, HUje MOKpUBeHa 00aBe3HNMM OCUTypameM, 610 Ja ce
pajiu o ITETV Ha [PYTOM ayTOMOOMITY KOji je Takohe mapkupaHs, 61mo fa ce
pajiut o IWTeTH KOjy mpeTpmu nospeheHo nuiie us ayroMmobmIa KoMe Cy BpaTa
IPUK/bEINTIIA PYKY. YeTpyu MCIMTaHMKA je TP CTaBY fia IITETA Ha JPYTOM
MapKMpaHOM ayTOMOOWITY HMje OKpUBeHa 06aBe3HMM OCUTYpambeM, a Ja je
IITeTa HaHeTa IPMK/bEIITeheM PyKe y BpaTa IyTHUYKOI ayTOMOOMIa Mo-
KpYBEHA 00aBe3HUM OCUTYPAIbEM.

CaMo jefHa 4eTBpPTMHA IpaBHUKA 00yxBaheHUX UCIUTUBabEM CMaTpa
la ce IITeTa, MPOY3POKOBaHA yaplieM BpaTa IapKMPAaHOT BO3U/IA Y JIPYyTO

56  CTpyKTypupaHU WHTEpPBjy je TeXHMKa YCMEHOT IpPUKyIUbama IIOfjaTaka, Kof Kora ce
yHanpen GOpMy/McaHa INTakba II0 UCTOM PeOC/IeNy U Ha ICTU HauMH IIOCTABIbajy CBUM
ncutanunuma. B. Cama bosan, OcHosu coyuonoiuje u coyuonoiuje iipasa, beorpap,
2008, 27.

57  3ammMCHUK O IIPUKYIUbalby MOJATaKa MCIUTHUBabeM, CIpoBefeHnM 2. Maja 2019. roguHe.
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IMapKUpaHO BO3NJIO, I HITETA IIPOY3POKOBaHA IIPUK/BEIITEIHLEM PYKE Yy BpaTa
Iy THUYKOT aYTOMO6I/I}Ia, HMKAKO HE MOTY HAKHAaJVITI II0 OCHOBY OCUT'ypaiba
Off ayTOOJTOBOPHOCTN. 3HATHO BMUIIIE BUX CMaTpa Aa je y ob6a caydaja mreTa
IIOKpVBEHa 00aBE3HMM OCUTYpambeM MOTOPHOT BO3uma. AKO y3MeMo y 00-
3np n 14 ucnuraHuka KOjI/I Cy Ha IIpBO U APYro IuUTame Jaan pa3iminTe
OfIrOBOpE, MOYKEMO KOHCTATOBATH fla Cy IPAaBHMIM, KOjU MCK/BYdyjy 0ba-
Be3y OCUTypaBada Off ayTOOATOBOPHOCTM Jia HAKHA[M LITETY IIPOY3POKO-
BaHy OTBapameM IIM 3aTBapameM Bpara Ha MApKMPaHOM ayTOMOOWIY, Y
U3Pa3NUTOj MAbHIL.

Yumwennia fa ce BehmHa ucnmuraHmka, Koje je ayTop caMm ogabpao u
VHTEPBjYICa0, CTaKe ca XUIIOTe30M KOjy ayTop 3acTyIa, He MOTBphyje nmc-
TMHUTOCT Te XumnoTese. MehyTum, pesyntaty ayTopoBOr MCIUTHUBaKA Ty TeM
CTPYKTYPUPAHOT MHTEPBjya, yKasyjy fa craB Cypa npaspe Esporncke yHuje
U CTIOBEHAYKe CyJCKe IIPAKCe, KOjU Cy U3JI0KEHN Y OBOM pafly, HUCY CyBUIIE
yHa/beHM Off cxBaTama jgoMahux mpasHuKa. ITox mpeTmocTaBKOM fa je ay-
TOPOB Y30paK pelpe3eHTaTuBaH, Moke ce pehn na y Behmuu cnydajeBa mc-
KycHM joMahyt TpaBHUIIM CMATPajy A je ITeTa IPOy3pOKOBaHA OTBAPAkHEM
VIV 3aTBapareM Bpara Ha Iy THUYKOM ayTOMOOMITY, IIOKpMBEeHa 00aBe3HNM
OCUTYpambEM.

IlteTa mpoyspokoBaHa OTBapaimeM MIM 3aTBapameM BpaTa Ha MoO-
TOPHOM BO3WIY U IIO aKTYeTHOj IIpakcu cymoBa Peny6muke Cpbuje, Hekana
MOKe OMTH TIOKpMBEHA OCUTYpPambeM Off ayTooAroBopHocTH. To je mpe cBera
cmyu4aj kop ayrobyca. [lomaha cyncka mpakca cMaTpa fia IITeTa, Koja HacTaHe
TaKo IITO BpaTa 3ayCTaB/beHOT ayToOyca IMPUIMKOM OTBapama I 3aTBaparma
Ha CTaja/IMIITY, NOBPeJie HEKOT ITyTHMKA, jeCTe MMOKPUBEHA OCUTYparbeM Off
ayroogropopHoctu. IIpumep TakBe mpakce je mpecyma AIeTallMOHOT Cyfa
y beorpany I'x. 61/17 op 7. jyna 2017. roguHe. Beorpajcku amenmanyoHn
Cy/I HaBeJEHOM IPECY[OM IOTBPAMO je IPBOCTENEHY IPECYAY, KOjoM je
ocnrypaBajyha opraHusaiyja o6aBe3saHa Ha HaKHajJly HeMaTepujajlHe IITeTe
HacTajle IPUIMKOM OTBapama BpaTa Ha ayTo0ycy.

JIuue 13 mapKupaHOr ayTOMOOWM/IA OTBapameM BpaTa MOXKe OMeTaTH
KpeTame JPYIUX yuecHMuKa y caobpahajy Ha komoBosy. Ta papmwa Moxxe 1 1a
yrposu 6esbenHocT jaBHOT caobpahaja. Y curyanuju kaja ce oTBapameM
BpaTra Ha BO3WIy yrpokaBa OesbemHocT caobOpahaja, mo caobpahajHom
IPOINCY HYje JO3BO/bEHO Ja Ce BpaTa OTBOpe, 6e3 063upa LITO je BO3UIO
3ayCTaB/beHO WIM TapKupaHo.”> OTBapameM BpaTa y TaKBOj CUTYaIyju
MOXXe ce Ipoy3pokoBatu caobpahajua Hesroma. Anemauyonu cyp y HoBom
Capy mpecynom Ix. 1191/18 op 13. cenrem6pa 2018. ropuHe, OKOHYAO je
IMAPHUYHY [IOCTYIAK OKPEHYT ITIOBOJOM TakBe caobpahajHe Hesroge. Y Tom
HOCTYNKY yTBpheHo je fma je /muile 13 MapKupaHOT ayTOMOOWMIa OTBapameM

58 30OBC, um. 65 cT. 2.
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BpaTa OMeTAasI0 KpeTame OMIMK/INCTE IO KOJIOBO3Y, IITO je [ja/be MIPOYy3pOKO-
Basio caobpahajHy Hesromy 1 moBpefe OMIMKINCTE — TY>KMOLA Y MAPHULINL.
Ocurypasajyha opranmsaiuja, Ty>)keHa y IpeAMeTHO] IapHuUIM, obaBe3aHa
je ma HaKHaZM TY>KMOYeBY LITETY, KaO LITETy HACTAIy yclIed yrnorpebe Ha-
BeJIeHOT IIapKMpPaHOT ayTOMOoOuMIa.

VIII 3ak/pyvak

ITojam ymorpe6a MOTOPHOT BO3W/IA, 33 PA3NMKy Of IOjMa MOTOPHOT
BO3WIA, HUje AepuHMCAH HU Y mponucy EBporncke yHuje Hu y fomahem 3a-
KOHY. 3Haueme I0jMa yoTpeba MOTOPHOT Bo31Ia GopMupa ce Kpo3 CYACKY
npakcy. Cyn nmpaBze EBpoIicke yHMje OHeO je cepujy IIpecyfia Koje UMajy Be-
JIMKY BaXKHOCT 3a yTBph1Bame 3HadYema MojMa yIoTpeba MOTOPHOT BO3MIIA,
ma TMMe U 3a o6uMa mokpuha o6aBe3HOT ocKUrypama Off ay TOOATOBOPHOCTIA.
ITpema mpecynama u3 Te cepuje, 06aBe3HUM OCUTYpameM Off OTOBOPHOCTHI
Tpebano 6u fja Oyae MOKpMBEHA CBAaKa LITeTa HACTA/IA YC/Ief YHOTpebe BO3-
MIa KOja je Yy CKIafy C BeroBOM yoOudajeHoM (yHKIIVjOM, OFHOCHO IITeTa
HacTasa yc/lell yoTpebe BO3Ia Kao IIPEBO3HOT CPeiCTBa.

OrBapame BpaTa Ha MOTOPHOM BO3W/IY HEOIIXOJHO je pajy M3jIacKa
M ymacka ocoba, WM YKpIaja ¥ MCKpLiaja CTBapy Koje Cy IIpefMeT IIpe-
Bo3a. CBaKoM IIpeBO3y MOTOPHMM BO3WIOM, IIO IPUPOAM CTBAPU IIPETXO-
IV OTBapame U 3aTBapambe HeroBux Bpara. Takole, HAKOH M3BpIIEHOT TIpe-
BO3a OOMYHO CJIefy 3aTBapame BpaTa Ha MOTOPHOM Bosmny. OTBapame U
3aTBapame BpaTa HEPAaCKUAMBO Cy IOBe3aHM ca yoOudajeHOM (YHKIjOM
MOTOPHOT BO3W/IAa U YIOTPeO6OM MOTOPHOT BO3MIa KAO IPEBO3HOT Cpefi-
crBa. Cyp mpaszie EBporncke yHuje 36or Tora je y npecypu C-648/17 Baltic vs
Baltijas jacHo ofpenyo 1a je mTeTa, KOja HacTaHe Kajla Bpara jeflHOT MapKMu-
paHoOTr ayToMO6MIa yAape y Apyro IapKupaHO BO3M/IO, HOKpUBEHa 00aBe3-
HUM OCUTYpaIbeM Of ay TOOJTOBOPHOCTH.

CroBeHayKy CylOBM CY 1 IIPe JJOHOIIEHa HaBeJleHe ITPeCy/ie eBPOIICKe
IIpaBOCYJHE MHCTUTYLMje, CMAaTpaaM Ja IUTeTa MPOy3pOKOBaHA IPUIVKOM
3aTBapama BpaTa Ha IMIyTHMYKOM ayTOMOOWIY jecTe LITeTa ycief yrnorpebe
MOTOpHOT Bo3ua. 1o c71oBeHauKoj CyACKOj IpaKCH 3a TaKBY IITETY OArOBa-
pa ocurypasay off ay TOOATOBOPHOCT.

CxBaTame Ha KOMe ce 3acHVBa HaBefeHa npecyna Cynma mpaspe Es-
POIICKE YHMje 1 OIMCAaHa MIPAKCa CJIOBEHAYKNUX Cy[0Ba, HIje HENPUXBAT/bUBA
3a nomahe mpaBHUKe. VIciuTuBame Koje je 06aB1o ayTop 3a morpebe oBor
pana, ykasyje ja ce MCKYCHU IpaBHUIM Koju ce y Cpbuju 6aBe rpahanckum
IIpaBOM, YITITABHOM CJIaXy Ca ONMCAHUM CTaBOBMMa YIIOpENHE M €BPOIICKe
CYZCKe TIpaKce.
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llITeTHa mocteamie, 4nju Cy y3pOK Bpara Ha BO3UILY, y aKTYeJHOj
momahoj Cyfckoj Ipakcu Hekajja Mo)ke OUTM HajloKHaheHa IO OCHOBY
ocurypama of ayrooxgrosopaoctu. To he 6utn ciydaj kaja cy mospefe Ha-
CcTasie IpY OTBapamby U 3aTBapamy ayTOOYCKMX BpaTa, a 11 Kafia ce OTBapameM
BpaTra Ha IYyTHIMYKOM ayTOMOOWIy 13a3oBe caobpahajua Hesropa.

I[Tpakca HamuMX Cyf0Ba HUje 3aTBOpEHA 3a eBEHTYa/IHA yHarnpehema u
ycknabuBama ca eBpPOIICKMM IIPaBOM, OJTHOCHO €BPOIICKOM CYHCKOM IIpak-
coM. Hamporus, akTye/mHa Cyficka IIpakca U cXBaTama JOMahux IpaBHMKa,
MOTy IIpeICTaB/baTy IIOIA3NUIITe 3a [ja/be yHanpeherme.

YHampebemwe n ycknahusame, 6ap 0 0BOM IUTamy, MOXXe ce IocTuhn
0e3 OpacTMYHMX M3MEHa M PEeBONMYLMOHAPHUX IpoMeHa. KbydHm Kopak
Halpell 3a HaIly CYACKy IIPAaKCy jecTe KOHCTaTalyuja fila Cy OTBapame I’
3aTBapame BpaTa Ha MOTOPHOM BO3WJIY IIpe HaMepaBaHOT IPeBO3a ¥ HAKOH
M3BPILIEHOT IIPeB03a, HEPACKU/IMBO II0OBE3aHM Ca YIIOTPeOOM MOTOPHOT BO3-
wia. HakoH Te KOHCTaTanuje HY)KHO ce J0/Iast O 3aK/bydKa JIa Cy OTBaparmbe
U 3aTBapame BpaTa o6yxBaheHu 1ojMoM ynorpeba MOTOPHOT BO3WMIa, Ia fia
je 360r Tora u ITeTa Koja HaCTaHe IIPU OTBApamy U 3aTBaparmy Bpara IO-
KpUBeHa 00aBe3HMM OCUTYPareM Off ay TOOATOBOPHOCTI.
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Milos RADOVANOVIC, Ph.D. Candidate
Legal Advisor in Association of Serbian Insurers

DOOR OF A MOTOR VEHICLE AND INSURANCE
COVERAGE

Summary

Court of Justice of the European Union and comparative case law have
declared their viewpoint on question does compulsory motor liability insurance
cover damage caused by opening or closing a door of a motor vehicle. Author in
this paper supports the standpoint that damage caused on that way in Serbia
should be covered by compulsory motor liability insurance. The fact that open-
ing and closing a door of a motor vehicle regularly precede transportation, and
that after transportation normally succeed closing a door of the motor vehicle,
is the basis for the authors standpoint. Opening and closing a door of a motor
vehicle is firmly connected with the use of vehicle.

Additional argument for author’s viewpoint is comparative case law and
case law of the Court of the Justice of the European Union. Harmonization of
domestic law with European Union law requires from Serbian courts to inter-
pret provisions of law on similar way as member states’ courts and Court of
Justice of the European Union.

Author, bearing in mind actual practice of Serbian courts and opinion of
the lawyers from Serbia, points out that it is possible to harmonize Serbian case
law on this topic with European case law, without drastic changes.

Key words: insurance, motor liability insurance, use of motor vehicle,
Court of Justice of European Union.
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Amuna KAJEBU'h
CTYAEHT JOKTOpcKkux cryauja IIpasHor ¢akyrrera YHuBepsutera
y beorpany

TPAHAHCKOITPABHA OIT'OBOPHOCT PEBU3OPA -
TIE CY TPAHUIIE?*

Pe3ume

JegHo og Hajkouilipasep3Hujux uuiiara y obnaciiu ipahaxckoipasHe
ogiosopHociiu pesus3opa je uuitiare oipanuvasarba e 0gio60PHOCIIU.
Axyitienu3zosaroe 0601 Uuiliara je HOGCUIAKHYMIO OGUATHEIIHUM 3aXiiesuma
koju ce yuyhyjy pesusopckum kyhama a koju gocitiuxcy uugpe u og uap ciuio-
HiuHa MunuoHa amepuukux gonapa. Osaxeu oguittieilinu 3axitiesu ce yiyhyjy
pesusopckum xkyhama eeh geuenujama ynasag, mehyiium, y idocnegroe gée
geuenuje cy ceevewhu u eehu. Oso je pasnoi 3601 ueia fiociioju 6ojazarn ga he
Heku 0g UpeqciiasHuKa , 8euKe Yeilisopke " upecitiaiiu ga UoCioju, Witio ou
Mmoino ga gosege go gogastiHoi MOHOUONU3068aA pesu3opckol picumiita. Io-
peg ananuzuparea Hojma pesusuje Kao U ykasueara Ha rweH 3HA4aj Y jegHom
ipasHom cucitiemy, y o6om pagy he 6uitiu geitiamruje caineganu moiyhu Ha-
YUHU OlpaHuYasarwa 0giospHOCIAU pPesusopa Koju ce upegnaxcy y UpasHoj
wweopuju U Koju cy uMisieMeHimupany y yiopegHom upasy anu u HeiaiiueHe
iocneguue Koje 6u oipanuuasarbe 0gioBOPHOCIILU pesu3opa Moino Upoy3poKo-
sattiu Ha WIPHUWITILY peBU3OPCKUX YCnyia.

Kmyune peuu: pesusuja, ogiosopHocili pesusopa, oipanuuasarbe 0Gio6opHo-
ciliu pesu3opa.

*  UYnaHak mpeypcraBsba JIe0 MacTep pajia IMCAHOT Ha TeMy ,OJroBOPHOCT peBM3Opa 3a

IIPOY3POKOBaHy LITETY .
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I ITojam u 3Ha4aj peBuU3Nje
1. Ilojam peBusuje

Ynpkoc ToMe IITO Ce TEPMUH peBU3Mja BPJIO YeCTO ymorpeObaBa y
CBAaKO[JHEBHO] KOMYHMKAI[Uj}, YMHM C€ Jia je HEeONXOJHO OBaj M3pa3 Ipe-
IU3HO feuHMCATH ¥ HA Taj HAYMH CIpednTy 3abyHe O KOjuxX OM MOITIO
Ia nmobe eKCTeHSMBHMM TyMadermeM OBOT IojMa. Ped peBmsmja morumde of
TaTUHCKEe peuy revisio, revidere IITO Ha CPIICKOM je3VKy 3HAuyM ITOHOBHO
Bubemwe, IMOHOBHO ITefame, mperier. Crora, €TMMOJIOMIKM HOCMAaTPaHO,
peBuU3Mja IpefCcTaB/ba MOCTYNAK IIOHOBHOT IIefjarba. Y €HITIECKOM je3UKY
ce 3a O3HauaBame peBM3Mje KOPUCTH ped audit Koja je Takohe mpeyseTa u3
JIATMHCKOT je3Mka (1ar. audio, audire), a KOja Ha JIaTMHCKOM j€3MKy 3Ha4M
cnymame. Pasmor 3a ymorpefy OBOr TepMMHA y €HITIECKOM je3UKY je TO
IITO Cy y cTapoM PuMy peBusopu ciyiamy nopecke oOBesHMKe Kaja Cy ja-
BaJIM jaBHE U3jaBe y Be3M Ca Pe3y/ATaTMMa HUXOBOI II0C/IOBakba MPUINKOM
yTBphuBama nopecke o6asese.!

HajapekBaTHuja m Hajummpe npuxBahena peduuunmja pesusuje je
medyHUIMja AMEPUYKOr caBe3a padyHOBODa Ipema Kojoj MOCTYHaK peBM-
3uje IpefCcTaB/ba ,CUCTEMATCKY IIpollec 00jeKTHBHOT IpybaB/bama U Ipo-
IemNBamba J0Kasa y Be3y ca TBPAKbAaMa O IOCIOBHMM aKTMBHOCTMMA U
porabajuMma, fja 611 ce YTBpAMO CTelleH IOK/Iallama uM3Mehy Tux TBpAmU 1
YCTaHOB/bEHUX KPUTEPUjyMa U Jia OV ce pe3yITaT CAOIIITIIN 3auHTepeco-
BaHMM KopucHuimMa. > V3 oBakBe fedMHMIIN e ce MOYKe M3BECTI HEKOTMKO
3aK/by4aka o Iporiecy pesusuje. IIpBo, peBusmja IpecTaB/ba CUCTEMaTCKI
nporuec. PeBusnja je cucremMarcky mpolec 3aTo IITO je TOKOM CIpoBobema
peBu3uje HEONXOMHO MAPXKAaT Ce YHAIpel OCMUIUBEHOT M CTPYKTyMpa-
Hor miaHa. IIman peBmsuje Mopa Jja cafip)kii HEOIXOJIHEe TeCTOBe M Ipolie-
nype nomohy kojux he pesusop mohu fo sakpydka ja mu je GpuUHAHCHjCKK
M3BEIITaj CACTAaB/beH Y CKIAAy ca OHIITernpuxpBahieHNM pauyHOBOACTBEHUM
npuHIyMa. PeBusuja Tpeba fa Oyne IIaHMpaHa U CTPYKTYMpaHa Ha TaKaB
Ha4VH /] OHY KOjU je BpIlle MOTY Y IOTITYHOCTV MCIIUTATI U1 aHAIM3UPATH CBE
BaKHe jIokase.” [[pyro, CyIITUHY Ipolleca peBu3uje MpeIcTaBba 06jeKTUBHO
npubaB/bame M TpolemuBame fokaza.! Tpehe, mpenmer pesusuje cy
TBpPAIbE O MOC/IOBHYM aKTMBHOCTMMA M jorahajuma anmm 1 caM padyHOBOJ-

1 Rick Hayes et al., Principles of auditing: An Introduction to International Standards on
Auditing, 214 e dition, Pearson Education Limited, 2005, 2.

2 Auditing Concepts Committee, ,,Report of the Committee on Basic Auditing Concept*,
The Accounting Review, Nr. 47/1972, 18.

R. Hayes et al,, 11.
4 Auditing Concepts Committee, 18.
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cTBenn mporec.” OHO ITO MOBe3yje TOCTOBHE aKTMBHOCTM i forahaje ca
TBpAbaMa HaBefieHNM y (MHAHCUjCKOM W3BEIITajy je PauyyHOBOICTBEHM
npolec. PauyHOBOACTBeHN IpolLiec IpeAcTaB/ba HAYMH Ha Koju cy ofpebhene
IIOC/IOBHE aKTMBHOCTU M jorabaju m3HeTu y pMHAHCHjCKMM M3BEIITAjMMa.
[IpouewuBameM [okasa peBusop Tpeba gma gobe o 3awbydka y Kojoj
Mepu ce TBpAIbe HaBelleHe Y (GMHAHCUjCKMM M3BEIITajuMa IOK/IAMajy ca
YCTaHOB/bEHUM PadyyHOBOJICTBEHUM Kpurepujymuma. Ha kpajy, nedpunnnmja
CaipKu M Wb CIpOBODema MOCTYIKa peBU3Nje — CAOILITaBambe pe3yaTa-
Ta peBU3Mje KpajmbyuM KopucHuiuMa. CBpXa IOCTYIIKAa peBU3Mje je fa OCK-
Typa [ja yIpasa APYLITBA IOIITEHO M MCTMHUTO INPUKa3yje CTambe SPYIUT-
Ba y (MHAHCHMjCKMM M3BELITajuMa M fla Ce Ha Taj HaYMH (PUHAHCUjCKUM
usBenITajuma moseha kpegubuanTeT.

OnroBopHOCT peBM3Opa MOXKe OWMTM TPOCTpyKa: Ka3HEHOIpaBHA
OZITOBOPHOCT (OBa OATOBOPHOCT IOCTOjM YKOMMKO CYJ Y KPUMBMYHOM IIO-
CTYNIKy YTBPAM Jla je PEeBU3Op IPUIMKOM BpIIeHa CBOje JIeNaTHOCTY W3-
BPIINO KPMBMYHO Jie/I0), MpodecroHamTHa OffTOBOPHOCT (OBY OATOBOPHOCT
yTBphyje Komopa opmamhennx peBmsopa y MoCTYNKy CTPYYHOT Hafi30pa)
u rpal)aHcKoIpaBHa OATOBOPHOCT (OBO je OJTOBOPHOCT 3a IPOY3POKO-
BaHy IITETy KOja HacTaHe BpIIEHeM PEeBU3OPCKe AeNaTHOCTU ¥ yTBphyje
ce y mapHMYHOM nocTynky). C 0631poM Ha TO 7la je TemMa OBOT pajia aHa-
Nu3a OrpaHNMYaBama TIpahaHCKONpaBHE OATOBOPHOCTYM pPEBM30pa, IO
oxiroBopHoInhy y abem TekcTy he ce mogpasymesaTu rpahaHckonpasHa ofi-
TOBOPHOCT.

2. 3navaj peBusuje

IIpe BumIe of TpyujeceT rogyHa MCTAKHYTV amepudky npodecop Po-
Oept May1] je mpuMeTHO Jia ,CBET KOji IT03HAjeMO He MOXe Jja QYHKIVIOHM-
e 6e3 peBM30pa ¥ peBM3Nje, HNUIITA BUIIE HETO IITO He MOXe 6e3 HOKTopa,
aJIBOKaTa, 3aKOHOMaBaIa win meteopornora“® Iipodecop Mayrr aprymentyje
He3aMeH/bMBOCT PEBM30pa M padyHOBODA y jeTHOM €KOHOMCKOM CHUCTEMY
ykasyjyhu Ha xaoc Koju 61 ce JOrofMo y clIy4ajy Kaga 61 cBe pauyHOBODe
U PeBM30PM OIUTy4YNIIN JIa Ce jeHOT JlaHa He II0jaBe Ha mocny.” UmHu ce ma
je of Tajia, yc/lep MOMATHOT YCIOXXIbaBaka €KOHOMCKMX OJHOCA, peBU3Mja
jom BuiIe Ko6waa Ha 3Hadajy ¥ fa 6M faHAc OM/I0 HE3aMVCIVBO HOpPMal-
HO (QyHKIMOHNCae npuBpene 6e3 peBusnuje. [laHac je u3BelTaj peBusopa
Of1 BEJIVIKOT 3HaYaja 3a yIIO3HaBabe MHBECTUTOPA ca (PMHAHCUjCKUM CTabeM

5  Auditing Concepts Committee, 18.

6 Robert Mautz, ,,Editorial: Expectations: Reasonable or Ridiculous?*, Accounting Horizons,
Nr. 1-12/1987, 119.

7 R. Mautz, 119.
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APYIITBA, Kao 1 3a oMoryhaBame MHBeCTUTOPMMA fia IOHECY MHPOPMUCAHY
OITYKy O CBOjuM MHBecTHIMjaMa. IIpema Tome, Moxe ce pehu na je peBusuja
jemaH off Hocehmx cTy6oBa moBepema y pUHAHCHjCKM CUCTEM.

Koju cy To pasnosm 360r kojux je peBusuja IOCTaa TOMUKO HEOII-
XOJHa Yy TIoCIoBamy? VI3Baja ce HEKOMMKO pasjiora 300T KOjuX peBUAupalbe
(bMHAHCH]CKUX M3BeIITaja IOoCTaje neonxonno.® ITpe cBera, Kajja KOPUCHUK
u3BelTaja npenBuba 1mocrojame CTBAPHOT WM MOTEHIVjalTHOT KOHMIMK-
Ta MHTepeca usMeby mera u nuia Koje je Taj M3BEILITaj CACTABUIO, MOXe Ja
HOCYMIba Ja je JIVIie IIPU/IMKOM CacTaB/baba M3BellTaja 6110 MPUCTPACHO,
Tj. /la Ta je cacTaBWJIO TAKO /la OTOBapa HeroBOM JINYHOM MHTEpECy a He
y MHTepecy KOpMCHMKA u3BemTaja. OBaj mpobreM IpefcTaB/ba CaMo [eo
MHOTO IIMper MpobeMa KOPIOpaTHBHOT yIpaB/baka KOjU Ce Ha3NBa MPBU
arentjckn npo6nem.” Kajia M3BpuIaBa mociose y MMe M 3a padyH HpWH-
LuIaaa, yIpasa [pyIITBA Ce Ha/la3y y MPEJHOCTH Y OIHOCY Ha BJIACHUKE
36or ¢eHomena mHPpopmalyoHe acumerpuje. Ilpu tome, ynpasa he 6urnu
3aifHTepeCcOBaHa Ja CBOj Paji MpPEACTaBM Y IUTO 00/beM CBETIy y CaMOM
u3BelmTajy jep he Ha Taj HAYMH OCUTYpaTM CBOjy HO3UINY Y APYIITBY. Y
TAaKBOj CUTYyallMju ce peBM3Nja GMHAHCHjCKUX U3BEIITaja, OJHOCHO CIIO/bHM
HAJI30P, jaB/ba Ko jefiaH Off MHCTPyMeHaTa 3a pelliaBare oBor mpobmema.

3aTum, Apyru pasior yciep kora ce yBehaa morpeba 3a BpliemeM
peBu3uje Cy eKOHOMCKe ITOC/IeiNIie OfTyKa Koje KOPMCHUIM (PUHAHCHjCKMX
U3BEIlTaja Ha OCHOBY THUX M3BemITaja JoHoce. lIITo cy 3HavajHMje opmyKe
KOje KOPMCHMIIM JOHOCEe Ha OCHOBY (DMHAHCHjCKUX M3BEIITaja, TO Cy KOpPUC-
HMLY CITPeMHMjU 2 3[Boje Beha cpeficTBa pafy mpoBepaBarmba ICTUHUTOCTI
nHpopMalyja Koje GUMHAHCKjCKM U3BelTaju cajpxe. CTOra, KOPUCHUIU CY
CIIPeMHM Jia M3[BOje JOflaTHA CPefiCTBA KaKo O ce yBepuan jja KOMYHMKa-
IIMIOHM IIpoLieC Huje 6110 mpyCcTpacaH, 0OMamyjyhy win HemoTIyH.

Tpehm pasnor koju gonmpmMHOCH 3Ha4yajy peBU3Mje jecTe KOMIUIEKC-
HOCT MH(pOpMaIuja Koje Cy cafipkaHe y GUMHAHCHMjCKOM U3BelTajy. 3a 06md-
HOT KOPUCHMKa (PMHAHCYjCKUX U3BEIITAja, KOjy He I0Ceflyje CTPYYHO 3Hame,
BEOMa je TEIIKO Ja MpOoliebyje BepOLOCTOjHOCT NHPOPMalMja HaBeeHUX Y
(MHAHCMjCKOM M3BEIITAjy jep BP/IO YeCTO HUje Y CTalby HM fIa UX pasyMe.
CropoBobeme peBusuje pelraBa 0Baj mpo6jieM jep ce OHa CIIPOBOJY Off CTPaHe
KOMIIETEeHTHOT JINIIa Koje je 00y4eHo fla pasyMe CBe C/IOKeHe TPaHCAKIje U
PayyHOBOJICTBEHE IIOCTYTIKE.

YpameHoct usmeby nssopa nadopmaiuja u KOprcHuKa GMHAHCH]CKIX
U3BeEIITAja je jOlI jesaH of pasjora 360T 4yera pacTe HoTpeba 3a peBUAUpameM

Auditing Concepts Committee, 26.

Bumre o mpBoM areHumjckoM npobnemy Bupn.:. Mupko Bacwsesuh, KopiopaitiusHo
yipasmwarwe — Vzabpane tiieme, Beorpap, 2013, 83-84.

10 O crpaternjama 3a pelllaBarme IPBOT areHUMjcKor nmpobmema Bua.: M. Bacuwsesuh, 85—
90.
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(UHAHCKMjCKUX U3BellTaja. YIa/beHOCT MoXKe OmTy ¢usmuka (yKOMMKo je
nmiie reorpadCKy yia/beHO Off M3BOpa), MpaBHA (Kaja /lnije HeMa IpaBHNUX
MoryhHoOCTHM fja mpyucTyny u3Bopy nHGOpMaIyje) WiK 10 YAa/beHOCTU MOXe
mohu jep ce KOPMCHMKY He MCIUIATH Jla TPOILIM BpeMe M HOBAl] fla caM Ipo-
BepaBa MHQpopMalyje.

IT OrpannyaBame rpallaHckonpaBHe OATOBOPHOCTY peBU30pa

1. Tpenp orpannmyaBama rpahanckonpasne
OJITOBOPHOCTH peBM30pa

JemHO o HajaKyTeNTHUjMUX MUTama y obmacTu rpahaHckonpaBHe OAro-
BOPHOCTHM PEBM30PA je OTpaHMYaBabe Te OITOBOPHOCTH. JI0 aKyTenm3oBama
OBOT IIMTama je JOIUIO 300Tr OfIITETHNX 3aXTeBa Koju ce ymyhyjy peBusop-
ckuM Kyhama a kKoju ocTixy 1udpe 1 of map CTOTMHA MIINOHA aMePUYKIX
nomapa. OBakBy OfIITeTHM 3axTeBU ce ymyhyjy pesmsopckum kyhama Beh
JelleHMjaMa yHa3all, MehyTuMm, y mocnenme ABe HelleHUje Cy cBe demwhy u
sehn.!! Ha mpumep, pesusopcka kyha Deloitte ¢ Touche LLP je y dbe6py-
apy 2018. roguue npucrana fAa mwiatu 149,5 munmona pgonapa CjequmbHUM
AmepuuxuM JIp>kaBaMa 360T HeycCIlelllHe peBu3yje (MHAHCHjCKUX U3BelITaja
xommanuje Taylor, Bean & Whitaker Mortgage Corp. KojoM je HaHesna IuTe-
Ty MOpecKuM OGBe3HMINMMA Te Apxkase. Pricewaterhouse Coopers ce y
MapTy 2019. roguHe Haropmo 3a 4ak 335 MunamoHa fgonapa ca PegepanHoM
KOPIIOPAIMjOM 33 OCUTypaimbe IelO3MTa U Ha Taj HauMH u3berao mmahame
625,3 MIIMOHA 0/apa, KOMKO MY je CyJ IPBOOMTHO HAJIOXKNO Ja mmatn.

OBo je pasyor 360r yera nocroju 6ojasan fa he Heky off mpenCTaBHM-
Ka ,Be/MKe YeTBOpPKe  IpecTaTy ja IOCTOji, IUTO 61 [OBeIO IO HOZATHOT
MOHOIIONM30Bakba PeBU30pcKor TpxumTa. * To He 61 610 IPBY MyT /12 jenHa
Off BeIMKMX peBU30PCKMX Kyha mpecTtane ja moctoju. Hanme, ox popmmpama

11  Bwuure 0 aKyTeHMM CYACKMM IIOCTYII[MMA 3a HAKHA/Y IITETe ,,Be/NKe YeTBOPKe  BUJ.:
»Court actions against Deloitte, EY, KPMG and PwC¢, Financial Review, 10. 7. 2019, no-
CTYIIHO Ha appecut: https://www.afr.com/business/accounting/court-actions-against-deloitte-
ey-kpmg-and-pwc-20190404-p51avg 3. 8. 2019.

12 ,Deloitte & Touche Agrees to Pay $149.5 Million to Settle Claims Arising From Its Audits
of Failed Mortgage Lender Taylor, Bean & Whitaker®, Department of Justice Office of
Public Affairs, 28.02.2018., gocTynHo Ha agpecu: https://www.justice.gov/opa/pr/deloitte-
touche-agrees-pay-1495-million-settle-claims-arising-its-audits-failed-mortgage 3. 8. 2019.

13 ,PwC to Pay $335 Million in Settlement Over Audits of Failed Bank®, Bloomberg,
15.03.2019., mocTynHo Ha apgpecu: https://www.bloomberg.com/news/articles/2019-03-15/
pwe-to-pay-335-million-in-settlement-over-audits-of-failed-bank 13. 8. 2019.

14 Chexynmmie ce 0 HacTaHKy T3B. ,BeluKe Tpojke. Bumie o Tome Bup.: Lee Roach,

»Auditor liability: The case for limitation, foctynHo Ha agpecu: https://papers.ssrn.com/
sol3/papers.cfm?abstract_id=1754711 8. 8. 2019.
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PEBU3OPCKOT TPXKMIITa OpOj BEMMKMX PEBU3OPCKMX Kyha ce KOHCTaHTHO
CMamIBAO IITO je pe3yATUPAIO CTBapambeM TP)KMIITA KOje ce MO)XKe KBaju-
¢duxoBary kao onurono. [lo Tora je gouuio crnajameM nocrojehux pesusop-
ckyx Kyha amm u HectaHKOM jemHe of ByX. Of HaCTaHKA TPXKUIITA OHO je
Ayro BpeMeHa 61O Iofe/beHO m3Meby ocaMm Benmmkumx peBUM3OpPCKMX Kyha,
T3B. ,,BelMKa ocMuia“ (eHr. Big Eight).15 MebyTnm, ,,Benuka ocMura“ je mo-
CTaja ,Benmyka mectuna’ (eHrn. Big Six) HakoH wTo ¢y 1989. ropmue cripo-
BefleHa JiBa Crajama.'® [locmenme crajame je crpoBeieHo 1998. rommHe u
TOBEJIO je O HacTaHKa ,Benuke merune” (eHrn. Big Five).'” 3a PasmKy Of
IPETXORHUX pefyKIuja, ,Be/lKa YeTBOPKa“ He HecTaje crajareM Beh OaH-
KpOTOM jemHe of peBusopckux Kyha, Arthur Andersen-a. 36or Tora ce mo-
KyllIaBa IpeayNpeluTy €BeHTya/H! HeCTaHaK HeKOT Off IIPefiCTaBHMKA ,,Be-
JIMKe YeTBOPKe™ jep 61 y TOM C/Iy4ajy peBU3OPCKO TPXKUIITE Ae(PMHUTIBHO
HOIPYMIIIO CBE KapaKTePUCTUKE MOHOIOJICKOT TPIKMIITA.

OrpaHnyaBame OATOBOPHOCTM PeBM30pa ce IpefcTaBba Kao MH-
CTPYMEHT 3a CIIpedyaBame TaKBOT pas3Boja porabaja. IllTaBmine, HaBoOmM ce
la OrpaHMYaBame OATOBOPHOCTM pPeBM30pa MOXe OMTM KOPHCHO 3a Jie-
MOHOIIO/IN3ALY]y PEeBU3OPCKOT TPXKMIITA jep Ou ce Ha Taj HAYMH OXpabpu-
ne peBmu3opcke Kyhe mane u cpente BemumHe fia yhy y TpKy 3a ocBajame
tpxkumra. Takobe, cmarpa ce ga 6u ce moBehamem KOHKypeHIUje yBohemeM
HOBIUX Cybjexara Ha TP>KUIITe HOOO0/BIIA0 M KBAJIUTET PEBU3OPCKUX YCIIyTa.
ITopen Tora, kao arpyMeHT 3a yBoleme orpaHnderma OTOBOPHOCTU Ce Ha-
BOZM ¥ TO [1a, Y OKPY>Xery Beh MOMEeHYTUX OALITETHUX 3aXTeBa, Mpodecno-
HaJIHO OCUTYparbe PeBU30pa II0CTaje CBe CKYIUbeE.

W3 oBux pasnora Espomncka xomucuja je 2008. ropgmue Ilpenopyky
0 orpaHmMYaBamy rpahaHCKOIpaBHe OATOBOPHOCTHM pPEBU30Opa U PEBU3OP-
cxux kyha (y gamem Texcry: ,IIpeiopyxa®)'® kojom mpemmare Bue MeToma
orpaHNYaBama OTOBOPHOCTY peBusopa. Oxpende o orpaHNYaBamy OfTOBOP-
HOCTM peBu3opa 3a ImTeTy Beh IIocToje y HeMaukoM IIpaBy, Y KOM CY YCBOjeHe
TproBaukum 3akonukom 1931. rogmue. Y Bemmkoj Bpuranuju moryhuoct
OrpaHM4YaBama OITOBOPHOCTM PeBU3OPa je yBemeHa KommaHmjckum sako-
HoM u3 2006. roguHe.

15 Arthur Andersen, Arthur Young, Coopers and Lybrand, Deloitte Haskins ¢ Sells, Ernst &
Whinney, Peat Marwick Mitchell (cagaumsmsu KIIMT), Price Waterhouse, Touche Ross.

16  Ernst & Whinney ce criojuo ca Arthur Young-oM 4uMe je HacTana peBusopcka kyha Ernst
& Young. Deloitte, Haskins & Sells ce criojuo ca Touche Ross-om ¢popmupajyhm taxo pe-
Busopcky kyhy Deloitte & Touche.

17 Price Waterhouse ce cniojuo ca Coopers ¢ Lybrand-om y Price water house Coopers.

18 EC Recommendation 2008/473/EC concerning the limitation of the civil liability of
statutory auditors and audit firms, Official Journal, L 162/39, 21. 6. 2008.
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2. IIpenopyka EBponicke KoMucuje o orpaHNYaBamy
rpabanckonpaBHe OATOBOPHOCTH peBU30pa
U peBU30OpCKUX Kyha

EBporncka kxomucuja je, HAaKOH CIIPOBENEHOr MCTpakuBamba, 2008.
roguHe o6jaBmma Ilpemopyky. Jako mpemopyka Kao IpaBHM aKT HeMa
obaBe3yjyhm kapakrep, IOIMTUYKYM 3Hauaj oBe KOHKpeTHe IIpemopyke He
Tpe6a sanemaputi.'’ V Tlpemopyru ce Harlamapa sHayaj peBU3Mje 3a CTa-
OmnHO QyHKIMOHMCabe TPXXUIITA KannuTana. KoHcTaTyje ce HoCTojame Beo-
Ma Majior 6poja peBu3opckux Kyha Koje cy crioco6He fia ClipoBofie peBU3IjY
bUHAHCHjCKUX M3BeIITaja pyLITaBa YMjUM Ce BPEeIHOCHMI[AMa Tpryje Ha
peryIucaHuM TP>XMIITYMA Ap>KaBa wiaHuia. 36or cBe Behe HecTabumHOCTH
TpXmIITa yBehaBajy ce pu3aNIu OATOBOPHOCTH, LITO IOCKYI/bYj€ OCUTYpatbe
Y YMHM Ta Mambe JOCTYIIHMM PeBM30PCKUM Kyhama cpefiibe 1 Maje Benudn-
He. CMarpa ce fa Oy orpaHuyYaBame OJATOBOPHOCTH PEBM30Pa U PEBU3OP-
cKMx Kyha Koje cipoBofie peBM3Mjy jaBHUX IPYLITaBa PO OBe IpobieMe.
CrBapame KOMIIETaTMBHMjET TPKUIITA PeBU3OPCKUX YCIyTa jeé OCHOBHM LU/
Koju 61 Tpebano noctuhy orpaHnMYaBameM OATOBOPHOCTHU peBM30pa. YKO-
JIMKO Ce OfTyde la OTpaHMye OTOBOPHOCT PeBU30Pa, pKaBaMa YilaHMUIlaMa
ce IpeIyLITa Ja caMe OfyTy4e Ha Koju he HaumH To ypaguru. OrpaHndaBarme
OJITOBOPHOCTY PEBU30Pa Ce NMpUMEIbYje KAKO Y OJHOCY Ha KOMIAHUjy Yuju
Cy GMHAHCHMjCKM M3BEINTajy IpeaMeT peBU3Mje, TaKO M Y OFHOCY Ha OMIo
Koje Tpehe MIe Koje IO HAIMOHATHOM IIPaBY MIMa IIPAaBO ITOJHOLIEHA TYX-
Oe 3a HaKHafly IUTeTe.

Moryhyn HaumHM OrpaHMYaBama OJTOBOPHOCTU peBM30pa KOjU CY
npepnoxenn y Ilpemopynu cy: orpaHudYaBame OfITOBOPHOCTM peBU30Opa
IyTeM MaKCMMAaTHOT M3HOCA, IPONNMCHBAIe IPOIOPIMOHATHE OTOBOPHO-
CTM YMECTO CONMMUJAPHE U OrPaHMYaBak€ OJTOBOPHOCTM PEBU30OPA IIyTEM
yroBopa ca APYIITBOM 4Mju Cy GMHAHCHjCKY M3BEIITajU IPeMeT peBusuje.
Takolye, oBM MomanuTeTy orpaHnyYaBama OATOBOPHOCTH PeBU30pa Cy Ipef-
MeT JIUCKyCHje y IpaBHOj Teopuju Te he cTora 6Gutyu neTa/bHMje aHAIM3UPAHN
y HaCTaBKY.

19 IIpaBHu ocHoB 3a o6jaBpuBame [Ipenopyke ce Hanmasu y uiany 31 Hose Ocme aypekTu-
Be, IITO 3HAYM JIa OHA CYIITMHCKM YIOTHyHaBa oBaj 4iaH. Directive 2006/43/EC of The
European Parliament and of the Council of 17 May 2006 on statutory audits of annual
accounts and consolidated accounts, amending Council Directives 78/ 660/EEC and
83/349/EEC and repealing Council Directive 84/253/EEC.
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III MopanureTn orpaHn4YaBama OfTOBOPHOCTH

1. OrpannyaBame OTOBOPHOCTYU peBI30Opa MyTeM
MaKCHMaTHOT M3HOCA

IlocToju Buile MopmanuTeTa OrpaHM4YaBama OATOBOPHOCTM PEBM30-
pa myrtem makcumanmsor nsHoca.”’ TIpso, mMoryhe je orpannuasaimbe ofpe-
busameMm jemHor ¢uxcHor msHoca. OBakaB BUJ OrpaHMYaBama MOCTOU Y
Hemauxkoj on 1931. rogune. MehyTum, orpaHnuaBame OATOBOPHOCTY PEBU-
3opa y Hemaukoj je HacTanmo kao mocieauna Creny@uuHNX OKOTHOCTY He-
MayKOrI CHCTeMa KOPIIOPAaTUBHOT YIIpaB/balba.

Y HeMauykoM CUCTeMy KOPIIOPAaTMBHOT YIpaB/bama (POKyC je Ha
YHYTpallIlk0j KOHTPOIN KOjy BpIIM HaJ30pHM 0f00p ApyiTBa. V3BemTaj pe-
BI30pa je 3HaYajaH HajIpe 3a HAJI30PHM Ofi00p, Y KOMe ce Hajase IpefiCTaB-
HILIM CBUX MHTepecHuX rpymna. Heke nadopmaiuje o pagy ynpase Apyursa
je MOBO/BHO [ja 3Hajy WIAHOBM HAJ30pHOT ofbopa M BP/IO YeCTO HUje IIO-
TpeOHO J1a ce jaBHO CAaoIIITaBajy, CAMUM TVM je U OATOBOPHOCT PeBM30pa
IpeMa jaBHOCTY 3HA4YajHO yMameHa.” 3aTuM, He Tpeba 3aHEMapuUTU YIOTY
U yTuIaj HeMauykux 6GaHaka. Hemauka mpuBpena je BehmHcku Kpemgutmpa-
Ha of cTpaHe 6aHaka. Hemauke 6aHKke Bp/Io 4ecTo nMajy 6mmcke ogHOCE ca
CBOjMM K/IMjeHTVMA TaKo fla IPVINKOM MHPOPMICamba O IIOCTOBAIbY IPYLIT-
Ba, U3BEIITaj peBM30pa He GUIypupa Kao IIaBHM U3BOP MHPOpMucama Beh
II0CTOje APYTY HaYMHY Ha Koje GaHKe Jjo/ase [0 MOy3AaHujux MHGopMaluja
o mocnoBamwy ofpebenor gpymrsa. Ha nmpumep, 6aHke 4ecTo MMajy cBOT
IpefCcTaBHMUKA y HAJI30PHOM Of0OpY APYLITBA 1M HA Taj HAYMH OCTBapYjy
HeNIOCPeIHNjy KOHTPOIY HaJl CBOjUM AY>KHUKOM HETO IITO TO YiHe OaHKe y
APYTUM NpaBHMM cuctemyuma. OCuM IITO Cy KpeamTopu, 6aHKe Cy HepeT-
KO ¥ BJIACHUIIM KOMIIaHHUja Koje KpeguTupajy. CTora, jacHO je fja He IIOCTOoju
noTpeba 3amruTe 6aHaKa MPONNCUBaKbEM HEOTpaHIYeHe OiTOBOPHOCTH pe-
BI30pa. Y HEMayKoM IIPaBy, Kajja ce UCITyHe YCTIOBM KOjiu CYy IIPOMNCAaHM 32
3aCHUBame OJTOBOPHOCTHM PEBU30pa IIpeMa JPYIITBY Yuju Cy GUHAHCUjCKI
U3BELITaj OM/IN IpeIMeT peBU3uje, BUCMHA HaKHafle LITeTe KOja ce MOXe
IPeCyJUTH je OrpaHMYeHa Ha MWIVOH eBpa O[HOCHO Ha YeTMpM MU/IMOHA
eBpa YKOJIMKO je KIMjeHT jaBHO ApywmTBo. OBakBa OorpaHyMyYema IpPOU3BO-
Jie TIPaBHO JIejCTBO U YKOJIMKO je PeBU3OP IIOCTYIA0 ca IPybOM Hela>KmhOoM.
[Ipema TOMe, ompenbe O orpaHMYerY OATOBOPHOCTM he OUTM MCK/byYeHe
CaMo aKo je peBM30p IOCTYIA0 ca HaMepoOM Ja HaHece ImTeTy. MebyTum,

20  Auditors’ liability: Commission consults on possible reform of liability rules in the EU,
Bpucern, 18. 1. 2007, nocTynHo Ha: http://europa.eu/rapid/press-release_IP-07-60_en.htm?
locale=en 27. 3. 2019.

21 O pasnosuma yBobhema orpannyema Bup.: Reiner Quick, ,The legal liability of auditors in
Germany*, The European Accounting Review, Nr. 5-3/1996, 517.
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KaKo je MOKasuBalme HaMepe peBM3Opa M3Y3eTHO TEIIKO, CKOPO Ia He-
Moryhe, oxpen6e o orpaHnyery oaroBopHOCTH he ce MpUMemUBATH Y HAj-
BeheM Opojy cimydajeBa. YKONIMKO je peBM30op 00aB/bao BuIlle peBU3Mja 3a
jeNHOTr K/IMjeHTa a HaHeO HOBY LITETy IPWIMKOM CBaKe Off BUX, oapende o
OTpaHMYerY IIPOM3BOJE [EjCTBO 3a CBAKYy II0jeAMHAYHO.

Osaj MopjanmuTeT 611 6110 HAjIIOTOAHM)Y 32 IIOCTHU3ae XapMOHM3aluje
Ha HuBOy EBporcke yHmje jep 6m ce Ha OBaj HauMH MOTrao IPOINCa-
TY jeflaH M3HOC KOju OM BaXXMO y CBUM JAp>KaBaMa WwiaHunama. MehyTnm,
YHUGDUKOBAH TIPUCTYT He MOXe OfITOBAPATH CBUM JIpyKaBaMa dIaHuIaMa.>?
IpabanckonpaBHa OArOBOPHOCT je pasmmumTo ypebeHa y pgpkaBama 4ia-
HMI[aMa M jeflaH M3HOC He 61 OMO NPUK/IA/iaH 3a BeIMKU OPOj pasmmumTux
HpaBHMUX 1M (AKTUYKMX OKOHOCTHM Koje HOCToje ImypoM EBporcke yHuje.
[Topep Tora, y MHOTMM Ap>KaBaMa YIaHMI[AMA jefUHO 3aKOHUTO OTPAaHMYEIbe
OZICOBOPHOCTM IIpefiCTaB/ba BMCHMHA INTeTe KOja je yduibeHa, 6e3 o63mpa
Ha TO KO je /JuIe Koje je IITeTy Y4MHWUIO. YKOIMKO O ce M IOCTUTao Jo-
TOBOP O jemHOM (PMKCHOM M3HOCY Ha HUBOY EBpoIicke yHMje, IOCTaB/ba ce
HITabe KOMKO OU TaKBO OTPaHMYEHe MOITIO Ia IOCTYXXY OCTU3AbY CBPXe
KOja ce OrpaHM4YaBambeM OfTOBOPHOCTU peBM3Opa Kemu moctuhu, a To je
CMamlBambe KOHIEHTpalMje TP>KUIITA ¥ NoOO0/bllIalbe KBAMUTETa peBU3lje.
AKO TIpeTHOCTAaBUMO Ja je MOCTaB/beHM (GUMKCHM M3HOC HU3AK, CMAMBMIN
O ce MOACTMIAjM BEIMKUM PEeBU3OPCKMM KyhaMa [ja Ipyskajy KBaluTeT-
He ycnyre peBusnuje. CympoTHO, YKOIMKO je IOCTaB/beHU (GUKCHU M3HOC
BUCOK, Hehe ce 3amTuty peBusopcke kyhe cpefme BeMnunHe Off BUCOKUX
OfIIITETHNX 3aXTeBa M CaMUM TUM Hehe ce ocTBapuTy IWb, KOjU Ce Oryefia
Yy BUXOBOM NOACTHUIAKY fia YDy y TPKy 3a ocBajame TpxkumTa. IIpumikom
onpebuBama ¢ukcHor MsHOCa Tpeba ycrnocraButu 6ananc usmeby osa nBa
MHTepeca, IITO HIje HMMAJIO JTaK 3ajjaTaK.

Ipyru HaumH onpehuBama MaKCHMamHOT M3HOCA je OrpaHMYaBarbe
IpeMa BEeIMYMHM IPYLITBA YMju Cy GMHAHCHU]CKY U3BEIITAjY IIPeMeT PeBM-
31je, pauyHambeM IbeHe BPeTHOCTY Ha Tp)KI/IH_ITZ CMatpa ce fja je OBaj HaUMH
OrpaHMYaBaiba CyIepUOPHMjU Off IPETXONHOL.~ Vnak, mpuMeHa 0BOT METOAA

22  Komecap 3a yuyTpame Tpxuire Yapmu MexKpus (Charlie McCreevy) moBopom
OTBapama jaBHe pacIpase je U3jaBuo: ,IlocToju TpeHy mopacTa cyIcKuxX CIIOpoBa Ipo-
THB PeBU30Pa, A/ OHM YeCTO He MOTY JOOUTH HOBO/BHO OCUTYpama 3a MoKpuhe pusu-
Ka. Jlakste, ITOCTOj| peajiHa OIIACHOCT [ja Ce HEKO Off IPefiCTABHIKA ,Be/IIKe YeTBOPKe™
cyoun ca Ty60M Koja MOXKe fla YTPO3J HIXOBO HOCTOjambe. [I0cToje MHOTM HAYMHY 3a
mo6o/plIIatbe OBe CHUTYalje: HeKe Ap>KaBe WiaHuIe cy Beh orpaHmdmie ogroBOPHOCT
peB130pa, [OK [pyre YBOAE IPOIOPIVOHATHY OfTOBOPHOCT Y KOMOMHALM)I Ca HEKUM
OrpaHMYebNMa O TOME KO MOXKe TY>KUTV peBU30ope. BepoBaTHO He IOCTOj¥ IPUCTYI
Koju ofrosapa cBuMa. ,Auditors’ liability: Commission consults on possible reform of
liability rules in the EU®, Bpucen, 18.01.2007., gocTymHo Ha appecu: http://europa.eu/
rapid/press-release_IP-07-60_en.htm?locale=en 27. 3. 2019.

23 Walter Doralt et al., ,,Auditors’ liability and its impact on the European financial markets*,
Cambridge Law Journal, Nr. 67-1/2008, 64.
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Oy HecyMBVBO M3pofiMIa ImpobmeMe fipyre BpcTe. 3a MOYETAK, TPXKUIIHA
BpEeHOCT IPYLITBA je leTepPMMHAHTA KOja je BeoMa IIpOMeH/bMBa. BpegHocT
OPyLITBa ce MOXKE APAacTMYHO IPOMEHMTU Off MOMEHTAa Kaja ce peBu3uja
BPIIIN [0 TPeHyTKa mozmsara Tyx6e.>? Crora, 6umo 61 HeomxogHO Oxpen-
TY KOj TPEHYTAaK je pelieBaHTaH 3a ofpehuBame orpannyema. [lotemkohe
6u HacTaze Kof ofjpehnBama orpaHnyemna Koj KOMIIaHMja YMjyIM ce aKIjaMa
He Tpryje jaBHO.” Y TM crydajeBuMa 61 MOpasa 6UTH yCTaHOB/beHa OCe6-
Ha IIpaBWIa IIyTeM Kojux Ou ce yTBpAWIa BPeSHOCT KOMIIaHMje, ITO 61 J0-
BeJIO JI0 TTOCTOjatba {Ba MapajieHa CUCTeMa OrpaHIYaBarha OrOBOPHOCTH.

3atum, Tpehn HaumH ofpehuBama MaKCMMaTHOT M3HOCA je ITyTeM Ha-
KHajie KOojy peBu3op Impummu 3a ob6apbame peBusuje. [IpuMeHoM 0BOT MeTO-
fla, orpaHMYerse O IpefcTaB/bano ofipeheHn BUIIECTPYKM M3HOC HaKHaJe
KOjy peBM30p HAIUIATH APYIUTBY 4Yuje (PpUHAHCHMjCKe M3BEIITaje PeBUAMpA.
Hu oBaj mopgamurer Huje 6e3 MaHa. YKOIMKO OM Ce YCTaHOBM/IO OBAKBO
MpaBuUIo, OUI0 6M 3a OYeKMBATU Aa Hobe [0 BEIITAYKOTr CHIDKaBamba IieHa
peBusuje. CHIDKaBamwe IjeHa PeBU3OPCKUX YCIyra Ou JJOBelO [0 Majia KBa-
NUTeTa peBU3Mje, WTO OM Kao Kpajiby pe3yaTaT MOITIO fia MMa CMarmbeHO
HoBepere MHBECTUTOPA Ha TPXKUINTY KarmmTana. Kao moryhe pememe je
IPeJIoKEeHO Jla ce MPUINKOoM ofpehnBama orpaHndema OATOBOPHOCTH pe-
BU30pa 32 My/ITUIUIMLVIPabe He KOPUCTY HaKHaJa Koja je HamtaheHa 3a yc-
nyre peBusuje, Beh ja ce MyITUIUIMIIMPA HAaKHAJA KOjy je peBU30OpP WM Op-
TaHM3ALMOHA jeIMHNIIA Y MPEXU KO0joj IpUIIajia MPUMMO 3a CBe YCIIyTe Koje
je ipyxwo kmujenty.”” Mehytum, nmajyhu y supy ma mamac sehuna npasrnx
cucTeMa 3abpamyje peBU3OPCKMM KyhaMa MCTOBpeMeHO MpysKakbe peBU3op-
CKMX ¥ KOHCY/ITAHTCKUX YCITyTa, IPEJIOKEHO pelllerhe He pelraBa mpobieM.

2. OrpaHnyaBame OJJTOBOPHOCTY peBM30pa MyTeM yTOBOpa

OrpanndaBarbe OTOBOPHOCTY PeBM30pa IIyTeM YrOBOpa ca JPYyLITBOM
4yjyu cy GMHAHCY]CKY M3BELITajU IIpeMeT peBU3Nje je MeTON OrpaHIYaBamba
KOji je ycBojeH y mpaBy Bemmxe bpuranmje m To KoMmaHmjckuM 3aKoHOM
us 2006. romume.”s [Tpema 6puranckoM KomamHMjCKOM 3aKOHY, YTOBOP O
OTpaHMYaBamy OATOBOPHOCTM PeBM30pa MOpa OFOOPUTH CKYIIUTHHA JIPYII-

24  Stephanie Spell, ,Capping Auditor Liability: Unsuitable Fiscal Policy in Our Current
Financial Crisis‘, Brooklyn Journal of Corporate, Financial and Commercial Law, Nr.
4-2/2010, 346.

25 S. Spell, 346.

26 OsBakaB HauMH ofipehuBara MakCHMMaIHOT M3HOCA je mpuMereH y Ayctpuju. W. Doralt
et al., 65.

27  W. Doralt et al., 65.

28  Bpurancku KoMmaHMjcky 3akoH fiedyHMIIE YTOBOP O OTPaHMYaBalby OATOBOPHOCTH pe-
BU3Opa Ha crlefiehy HauMH:
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TBa.29 " IbVIME C€ HE CME OIpaHN4YNTN obemreheme APpYLITBaA BUIIE HETO LITO

je 10 ,dep u mpasuuno“** Crpanke cy cno6oHe 1a u3abepy MeTOJ OrpaHM-
YaBamwa, TAaKO Ja OITOBOPHOCT peBM30pa MO)Ke OMTHU OTpaHMYeHA METOLOM
IIPOIOPLMOHAIHE OiFOBOPHOCTY MM IIyTEM MAKCMMA/IHOT M3HOCA. 3aKOHOM
je porcana 06aBesa 06jaB/bUBarba OBOT YroBOpa.” !

OBakaB BIJ] OTpaHMYaBaba OIFOBOPHOCTY PEBU3OPA je PUXBAT/BUB
y Bemukoj bpurannju jep je y ckmamy ca OpMTaHCKUM IIpeljefeHTHNM IIpa-
BoMm. Hamme, omrykoM y cydajy Caparo®” ycTaHOB/bEHO je TIPaBWIO TIpe-
Ma KOM PeBM30p MOXKe OMTU OATOBOPAH 3a LITETY CaMo APYIUTBY oy He U
TpehuM MMIMMa OCUM YKOIMKO ce JJOKa)ke MOCTajarbe ,,CIelMjaTHOT OFHO-
ca“. C 0631poM Ha TO Jja Cy YC/IOBU KOjU Cy HOCTaB/beHU 33 IPUMEHY TOT
M3y3eTKa BeoMa TellIKO JJ0Ka3uBy, y BehuHu crydajeBa pesusop Hehe opro-
Bapatyu TpehuM muumma 3a mrery. CamuM TuM je Moryhe orpaHn4muTy oAro-
BOPHOCT PeBM30pa YyTOBOPOM Koju he 3ak/byunuTy ca [pyLITBOM Tj. CBOjUM
K/IMjEeHTOM. YTOBOPHO OTpaHMYaBambe OTOBOPHOCTHU peBM3opa He O6u 6110
eduKacHO pelrerme 3a 3aKOHOZIAaBCTBA KOja He OTEXAaBajy 3aCHUBAIE OfTO-
BOPHOCTH peBM30pa IpeMa TpehuM nuiyMa Tj. 3a OHe IpaBHE CHUCTEMeE Y
KOjyIMa peBM30pU OAroBapajy mnpema Tpehum munyma y ckmafgy ca ONMIITAM
IpaBUIMMa JEIMKTHOT NIpaBa. ¥ TaKBMM IIPaBHUM CUCTEMMMA, YaK U YKO-
JIMKO peBU3OpcKa Kyha orpaHm4m cBojy OATOBOPHOCT IpeMa APYIITBY Koje
je cybjexT peBu3uje, OHa 611 OCTana HeOTpaHMIEHO OATOBOPHA CBUM Tpehum
JUIMMa KojuMa 61 MOI/Ia la IPOy3pOKYje IITeTYy.

3. IIponucuBame NPUHINIIA IPONOPLIVIOHATHE OATOBOPHOCTH
YMECTO COMUapHe

ITo mpaBwiy, ocuM peBm3opa 3a IITeTy he oproBapaty 1 Heka Apy-
ra uua (M3BPLUIHM AUPEKTOP, PUHAHCUjCKY AMPEKTOP WM APYyTa NI Koja
Cy Y4ecTBOBa/Ia y CacTaB/barby M3BELITaja — OFHOCHO APYLITBO KaO IPaBHO
muue y BuxoBo uMe). C 0631poM Ha TO Jja je BIX0Ba OffTOBOPHOCT COMMAAP-
Ha, omreheHo MMIfe MMa IIPaBo Aa 11e0 M3HOC HAaKHAJle IITeTe 3aXTeBa CaMo
Off jemHOT yyIa. YImpaBo 360r Tora fonasu [0 HOjaBe CMHApPOMA ,JyOOKuX
nenosa“ (eHrn. ,deep pocket syndrome®). OBaj cuHzpoM je pasyor 36or yera

,»YTOBOP O OTpaHNYaBaby OATOBOPHOCTI je CIIOPA3yM KOjUM Ce >KeJIV OTPAHMIUTI M3HOC
o6aBese Kojy peBN30p AyTyje KOMIIaHNj/ 360T 6110 KOT HeMapa, HPOIYCTa, KpIIemha JyK-
HOCTU WIM KpLela MOBeperba, KOji ce Jiece TOKOM peBu3uje (pUMHAHCHUjCKUX M3BellTaja
a 3a Koje peBu3op Moxke 6utu Kpus.“ 6purancku Kommanujcku 3akoH us 2006. rogune
(Companies Act), un. 534.

29  Companies Act, 4i1. 536.
30 Companies Act, 4. 537.
31 Companies Act, 4. 538.
32 Caparo Industries PLC v. Dickman, 1990, 2 AC 605 House of Lords.
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peBusopcke kyhe mo6upajy 3a nponncusame IpONOPIMOHAIHE OATOBOPHO-
CTU peBU30pa.

C o63upoM Ha To fja omTeheHo nuIe nMa 1paBo f1a usabepe of Kora
he 3axTeBaTy ucnaTy HakHaje LITeTe, IPUPOJHO je Aa n3abepe OHOT AYXK-
HYKa KOjU je HajIMKBUIHMjU U Koju he My je Hajopke ucmmatutu. Cro-
ra, He n3HeHabyje mTO Cy peBusopcke kyhe yBek nmpsu msbop omrehennx
muna. Kaga tpehe nune ymyhyje 3axTeB 3a HakHajy LITeTe, OHO MOXe Ja
6upa nsmebhy kommaHuje 4nju cy MHAHCUjCKM M3BeWITaju OMIM IIpefMeT
peBusuje (koja ofrosapa IO IpaBWIMMA OATOBOPHOCTY IPaBHOT JIMIIA 33
IITETY KOjy IPOY3POKYje meroB opraH) u pesnsopcke kyhe. Kako je taga seh
yTBpheHa oirOBOPHOCT JipyIITBa 32 00jaB/bUBabe MAH/BUBIX PMHAHCYjCKIX
U3BEIITaja, BP/IO je BEPOBATHO Jia C€ TO APYWITBO HE Halasu y 3aBUMIHO]
¢unancujckoj curyanuju. IllTaBuine, y Benukom 6pojy ciaydajeBa ApyLITBO
he ce namasutu npep credajem miu he creuyaj Beh 6utu orBopeH. Y TakBuM
CuTyalMjaMa, JIOTMYHO je Aa he omreheHo nmije 3axTeB 3a HaKHAAy LITETe
YIYTUTU PeBU3OPCKOj Kyhn, Kao Jy>XKHUKy ca ,iy6pum ernosruma‘“. Hakon
MCIIaTe IeIOKyTIHe HaKHajle ITeTe, peBM3opcka Kyha mma mpaso perpeca
IpeMa JpyroM CONMMAAPHOM JY>KHUKY. VIMajyhu y Buzy fa je Beoma Teriko
YTBPAUTU KOMMKY je JOIPMHOC HACTAHKY HITeTe Jao AMPEKTOp APYILITBa U
IpyTa JIMIa Koja Cy y4ecTBOBaja y cacTap/bakby (MHAHCUjCKUX M3BellTaja a
KOJIMKIU je 6110 OPUHOC peBMU30pa, Y HajseheM 6pojy cayuajesa he ogrosop-
HOCT OUTM IIOfie/beHa Ha jefHaKe jienoBe. To cBaKako He OCIMKaBa Hajoobe
CTBapHe JOIPMHOCE AVpeKTopa (M APYruMX JIuIa Koja Cy y4ecTBOBama y
cacTaB/barby GMHAHCHU]CKNUX M3BEIITaja) M PeBU30pa HACTAHKY IuTeTe. PeBnu-
30pU jecy MoC/Ieba MMHYja OffOpaHe a MaH/bUBY (MHAHCYU]CKY U3BEIITAjU
yI7Te[iajy CBETIOCT JJaHa aly JONPUHOC NI KOja YYECTBYjy y CaulibaBamby
¢$uHAHCKjCKUX M3BelITaja je 1o mpaButy Behn. [la mu he o perpeca yommrre
nohu 1 konmko he pesusopcka kyha saucra ycreTu jja ce perpecupa je dak-
TUYKO INTambe Koje 3aBMUCY Off PUHAHCHCKOT CTamba PYLITBA.

Jlormka je mcra Kaja ce Kao omreheHo ymie jaBba gpymrso. Comm-
TAapHU JY>KHULYM IPYIITBA CY JUPEKTOPU U APYTa IMIA KOja Cy y4ecTBOBasa
y cacTaB/bamy GMHAHCHU]CKUX M3BEIITaja, Kao GM3MYKa JIMIA U PEeBU3OPCKa
kyha. C 0631pom Ha To Aa je peBu3opcKa Kyha 1o mpaBuiy TMKBUHMjA OF
¢busnukmx nmuia, ona he 6ury npsu u360p u Kaza je Ha cTpaHu ourreheHor
mmua apymTso. [Ipema ToMe, Moxe ce 3ak/byunTn Aa he, ycnen HemoryhHoCTH
OCTBapuBamba IpaBa perpeca, y Hajsehem Opojy cay4ajeBa TepeT 11e/IOKYITHOT
M3HOCA HaKHaJe LITeTe CHOCUTY peBU30OpcKa Kyha, IITO HUje Y CKIafy ca Jio-
IIPMHOCOM KOj! je OHa MMaJjia y HaCTaHKY IITeTe.

Kao xopexIuja nmocmeguia o KOjux JOBOAY NpUMeHa IIPUHIIUIIA CO-
NMUIApHE OITOBOPHOCTH, jaB/bajy ce Npeio3N 3a NMPOMUCUBabe MPUHIUIA
nponopiyoHanHocTH. [IpemMa oBOM mpuHLuIYy, peBu3op 6u 610 ofroBopaH
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UICK/bY4MBO 32 OHaj €0 HaKHaJle IITeTe KOjU je jefHAK HheroBOM [JOIPUHOCY
HaCTaHKy IITeTe. Y CYIITVMHY, Ha OBaj HauMH OM ce OATOBOPHOCT IOJEIMIA
Meby IITeTHMLMMaA y OHOj Cpa3Mepy KOJMKO CY 3ayucTa ¥ JOIPUHEIN Ha-
crasky mreTe. OmTeheno muie 61 uMano MpaBo fa 3aXTeBa HAKHAJY IITETe
Ofl PeBM30Pa /i CaMo /IO OHOT M3HOCA IO KOT je, IIpeMa O[Tyl CyJa, pe-
BU30D Ay’KaH Aa ra obemrrern. OcTamy M3HOC HaKHaJe IITeTe 61 MOpao Ja
3axTeBa Off APYIMX OATOBOPHUX JIUIIA.

[TpyHLMI TPONOPLMOHATTHOCTY, K0 jeflaH of Moryhux mMeToma orpa-
HIYaBaba OJTOBOPHOCTY PeBU30pa, IpeanoxeH je u y [Ipenopyun EBporncke
komucuje. CBpcTaBame OBOT IMPMHIUIIA Y METOfle OTpaHN4YaBamba OATOBOP-
HOCTHU peBM30pa HMje y HOTIYHOCTM McCIpaBHO. Haume, npuHIUI nponop-
IIVIOHATHOCTH je IPMHLIMII Iy TeM KOT ce BPILIM PACIOfiesia OATOBOPHOCTH a He
IeHO OorpaHnyaBame. Huje ucnpaBHo pehn fja ce OArOBOPHOCT OrpaHm4aBa
jep peBU3Op U Ja/be OATOBApa 3a HAKHAJy IITETe CBE N0 MCUPIUbEa CPefl-
CTaBa KOjMMa pacrionaxe.>

Craba Tauyka OBOT IIPMHIINIIA je IeroBa npuMena. Oxpehusame Kommkm
je MOIPMHOC CBaKe CTpaHe Y HACTAHKY IITETe je BeOMa TeXaK 1 C/IOKEeH 3aja-
Tak. Pajie Koje cy oBeIe 10 Ipoy3poKoBama IITeTe Cy OpojHe, KOMIUIEKCHE
Y TPAjy JYXXI BPEMEHCKU Iep1of, 300T dera 61 3a CyJ OMI0 M3Y3€THO TEILIKO
fia Ofipey JOIPMHOC CBAKOT Off Cy0OjeKaTa KOji Cy y4eCTOBaBaIM Y BpIICHY
THX pajbu. BpeMeHckn 1 GMHAHCKjCKU TPOLIKOBM YTBPhHMBama JOIpUHOCa
y HaCTaHKy IITeTe CBAKOT CyOjeKTa OATOBOPHOCTI OM OV TONMMKO BEMKU
ia 61 Bobeme MmapHMIle IOCTA/IO HEVUCIIATUBO.

Ha npumepy oroBOpHOCTM peBU30Opa ce MOXKe YOUUTH Jia JOC/IefHa
IpyMeHa NPUHIUIIA COMNUIapHe OfTOBOPHOCTU MOJXKe /ia MOBefie 0 Helpa-
BIUYHUX pelllelba, OFHOCHO JI0 TOra jja peBu3opcke Kyhe mcriiate Ijeloky-
IIaH M3HOC HaKHaJe LITeTe MAKO je IMUXOB HNOIPMHOC HACTAHKY LITeTe, IO
IpaBWIY, MambyU Off ONPUHOCA OCTAMMX ITeTHNUKA. JJo oBora momasm 36o0r
VHCOJIBEHTHOCTM VIV HEeMKBUJHOCTY OCTAIMNX Cy0jekaTa OATOBOPHOCTI.
Ha npBu morien nmpomopijyoHaaHa OfrOBOPHOCT feyje Kao oarosapajyhe
pelieme oBor npobnema, mehytum, Tpeba umaTn y Buny ogpebere oxomHo-
cru. IIpe cBera, Koju je IM/b KOjM Ce >Keyu NMOCTMhM MPUMEHOM IpPUHIINIIA
conuaapHe oaroBopHoctu? CBpxa conmMaapHe OATOBOPHOCTH je OOO0/blIIabe
nosunuje omrehenor nuna, TauHnje oMmoryhaBame omrehenom muny ja ce
mTo jakuie n 6pxxe obemrern. Kaja ce Ha cTpaHM OArOBOPHMX /IMIjA Ha-
Jla3y MHOXXMHA Cy0jekaTa, IPMHIUI COMUAAPHOCTY Ce MPOIICYje pafu 3a-
mture omrtehennx mmia. Hamme, omreheHo nuie Huje 3amHTepecOBaHO
3a TO KO je M y KOJIMKOj MepM [OIPMHEO HACTAHKY ILITETE. JeNHU MHTepec
omrrehenor muua je ga Oyzme obemreheHo a eBeHTyaTHM perpec je MHTEPHO

33  Claudio Flores, ,New Trends in Auditor Liability, European Business Organization Law
Review, Nr. 12-3/2011, 424.
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OUTalbe NITETHUKA. 3aTUM, IPYMeHa IPUHIUIIA TPOIOPIMOHATHE OJTOBOP-
HOCTU 6V HeMMHOBHO JIOBeJIa /1O BeoMa JYTUX MapHUIIA 3a HaKHAJy LITeTe.
YrBphuBamwe Makap NmpuOIVKHO TauHOT [OIIPMHOCA CBAKOT Off IMILA KOjU
Cy y4eCTBOBAaIM y HACTAHKy IiTeTe 6 OMO M3y3€THO CIOXEH U AYyT Mpo-
11eC KOji 611 reHepucao BUCOKe TPOLIKOBE 3a CBe YYeCHUKe Y IOCTYNKY. Y
TaKBMM OKOJTHOCTMMa, IIpaBo omreheHor Ha obemreheme 61 Morio fa 6yne
yrpoxeno. Crora, Moxe ce pehm ma mpuHIMI commpapHe OArOBOPHOCTH
IpefcTaB/ba IparMaTUdHuje pellere. Ycmen HeMoryhHOCTM [ja YTBpAK [O-
IpUHOCe IITeTHUKA y HACTaHKY 1uTeTe, Cyx he oprosopHocT Meby mrernn-
Ma TIOJeNUTH Ha jemHake menmoBe. Vako he ocTBapmBocT mpaBa perpeca
COMMIAPHOT AY>KHMKA KOjy WCIUIATH HAaKHAfy LITeTe 3aBUCUTHU Of (aKTud-
KX OKOJIHOCTH, COMMJAPHOM OAroBopHoUINy ce Ha Haj60O/BY HAYMH LITUTE
uHTepecu ourreheHux nuuna.

IV Pa3no3m npoTuB orpaHn4YaBama OITOBOPHOCTH PeBU30pa

TenpeHumja orpaHnyaBama OATOBOPHOCTM PEBM30pa je MOTUBUCA-
Ha CTPaxoM Of [OJaTHe MOHOIOIM3AaLje TPXKMUIITA PeBU3OPCKUX YCIyra
IO KOje OM1 [JOLIIO YKONMKO OV HEeKM Off IPefCTaBHUKA ,Be/INKe YeTBOpPKe™
npecrao fa nocroju. Takobe, orpaHnyaBame OATOBOPHOCTY PeBM3OpA je Y
VHTEPECY ,,Be/lNKe 4eTBOpKe , 4ijy 1ooucTndky Moh He Tpeba 3aHeMapuTiul.
MebhyTtum, MoXe ce OBECTH Y INUTarbe KOMUKO OM ce TAKBUM OTpaHMYerheM
3a1ICTa MOCTUTA0 MIPOKIAMOBAHY LMk KA0 ¥ A /i OV OrpaHndYaBarbe Ofro-
BOPHOCTH JIOHEJIO BUIIe LITeTe HETO KOPYUCTH, C 003MPOM Ha TO Ja OHO IIPO-
usBopy u oppebhene nomre mocnemyue. Moxe ce U3IBOJUTU HEKONMKO pas-
JIora MPOTUB OTPaHMYaBaba OfTOBOPHOCTI PeBM3Opa.

IIpe cBera, HujefHa BelMKa peBU3OpcKa Kyha 1o caja Huje 6aHKpO-
Tpana 3060r HeMOryhHOCTM [ja MCIUIaTM OJLITETHe 3axTeBe. TpXKuilTe pe-
BU3OPCKMX YCIIyTa je TIOCTal0 OJMTOIONHO TPXKUIITE 3axBasbyjyhu crajamy
pesusopckux Kyha. Camo jemHa Benmmka peBm3opcka Kyha je Hecrtama ca
TP>KMINTA a Jja pas3jior ToMe Huje 6uo crajame, Arthur Andersen. BaxHo je
HAITTaCUTK Ja J0 HoBnadewa Arthur Andersen-a ca Tp>KUIITA HuUje HOLIIO
300r OAIITETHUX 3aXTeBa Ca KOjuMa ce oBa peBU3opcka Kyha cyoumna Beh
360r ONTY>XOM 3a KpUMUHAIHE pajibe Koje CY BPLIMIN BUXOBYU PEBU3OPH,
IITO je VIMajo KaTacTpodaaHe IOCIeANIie Ha PellyTalyjy OBe PeBU3OPCKe
kyhe. Vaxo je Arthur Andersen jeman on pasnora 360r Yera IOCTOjU CTpax
OfI HecTaHKa joll jegHe peBu3opcke Kyhe, Moxe ce pehu fa je taj ctpax y
oznpebenoj mepu HeompaBaH. Arthur Andersen ce IOBYKao ca Tp>KMIITA jep je
ocTao 6e3 HajparolieHujer CpefiCTBa jeflHe peBU3Oopcke Kyhe — pemyrarnuje.
Penyranmja oBe peBusopcke Kyhe je yHuimrena 360r KpUMMUHATHUX Pafiibu
y KOjuIMa Cy y4ecTBOBa/M eHM pesusopu. Ca apyre cTpaHe, Kajia ce peBU-
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3opcka Kyha cyoun ca BeMKMM OALITETHMM 3aXTE€BOM TO YeCTO He OCTaB/ba
Be/IMKe TOC/IefiNIle Ha IbeHy penyTanujy. Pasior ToMe je To IITO Cy ofmTeT-
HJ 3aXTeB) IOKPUBEHU OCUTypambeM, Tako fia he Ha TepeT peBusopcke Kyhe
IacTM CaMO OHAj [ie0 HaKHajle IITeTe KOju ocurypame He mokpusa. OBo
paba mpyry BpcTy mpo6nemMa — IOCKYIUbeHe OCUTYpama, alyl peryTaluja
peBusopcke Kyhe y Benmkoj Mepy ocTaje odyBaHa. Y TOM CMIMCIY, BaXHO
je moByhu upry mameby curyanuje xazma je peBusopcka kyha caydecHux y
BpLIeHY KPUBUYHOT Jie/la U KaJja ce CyodaBa ca OALITeTHMM 3aXTeBOM 360T
Jiolle CIIPOBENEHE PEBU3HjE.

3aTuM, MOKe ce TIOCTAaBUTH NUTakbe KaKBe MOJCTHUIIje OTpaHNYaBambe
OZICOBOPHOCTM CTBapa peBusoprumMa? OrpaHndaBame OATOBOPHOCTY 61 MOT-
JI0 HeraTMBHO Ja yTuU4e Ha KBajuTeT cripoBobhema pesusnuje. Kaja ce 3ako-
HOM W/IM HEKMM JIPYTMM IIPONICOM OTPAaHNYM OJTOBOPHOCT PEBU3OPA He-
MIHOBHO je fia he TokoM cripoBobema peBusuje pesusop 6utn y ogpebenoj
Mepu exxepHUju, fa he 6uty cknoHuju npedniama u fa he ykasupatu Mamy
Ta>KEbY Of] OHe KOjy 6V YKa3uBao Kajla TAKBO OTpaHMderbe He 61 mocTojano.
YKO/MMKO ce OATOBOPHOCT PEeBM30pPA OTpaHNMYM, OYEKMBAHO je 7a mobe mo
CMamema Kajurera pepusnuje. [Ipu ToMe, unHM ce Aa ce 3abopaBba Ja YKO-
JIMKO PeBM3OP 3aMCTa yKasyje MYy KHY MakKiby IPUIMKOM BplIeiha PeBU3lje,
IIaHCe fla HallpaBM TpellKe Cy Beoma Maje. HapaBHo ma yBek mocroju
oxipeheHy pU3MK KOjU je MHXePEHTaH OBOj Ie/TATHOCTY /I OH Ce CBOJIM Ha MM~
HJMMYM YKOJIMKO PeBU30p 06aB/ba CBOj IOCA0 CABECHO, Ca ITaXKIOM Koja ce Off
Ibera OYeKyje. YMecTo cTBapama KOMpOpHe 30He 3a peBn3opcKe Kyhe, umHn
ce ma 6u Tpebao 3ay3eTy NPOrpeCcUBHUjU CTAaB M PAJUTH Ha OTKPMBakY HO-
BUIX NOACTMIAjA KOju OM yTHULIa/IN Ha PeBU30OPeE Ja CBOjY AETATHOCT 00aBIbajy
TO je 60/be Moryhe Kao U Ha MICTpaXXMBalby HOBMX TE€XHMKA peBU3NUje KOje
6u 61Ie y CKIajly ca HOBOHACTA/IMM APYLITBEH!M OKOTHOCTMMA.

[1aBHUM apryMeHT 3a yBobeme orpaHuyera OfTOBOPHOCTH je a ce Ha
Taj HAYMH MOTHUBMINY peBU3OpCKe Kyhe Mase 1 cpefme BemmunHe Aa yhy y
TPKY 32 OCBajambe TPXKUILTA Ca ,,BE/IMKOM 4eTBOpKoM . OBaj apryMeHT je Io-
TpelllaH ¥ TO U3 HajMame [Ba pasjora. [IpBo, jeAyHN HauMH Ja PEeBU30PCKe
Kyhe Mase n cpefme BeluuMHe IIOCTaHYy KOHKYPEHTHe Ha TPXKUILITY peBHU-
30PCKMX YC/IyTa je HUXOBMM YMPEXaBalbeM U CIajambeM Y BEeIUKY peBM-
3opcky kyhy. To BusyMo 1 Ha npuMepy ,Bemnke deTBopke”. CBaku off Ipef-
CTaBHIKA ,,Be/IMIKEe YeTBOPKe je HACTAO CIIajarbeM MamIX PeBU3OPCKUX Kyha.
Taxobe, Mo>xe ce mpumMeTnTH Aa je peBusopcka kyha koja ce Huje crojuna ca
HEKOM ZipyroM 6uma mpunyheHa fja mpea cBOjy JIMIEHILY U Jia ce IOByYe ca
Tpxuira. [IpeMa ToMe, jenMHY HaYMH Jla OBe peBU3OPCKe Kyhe KOHKypuIny
»BEJIVKO] YeTBOPLM“ je Ja CIPOBENY CIOXKeH Ipoliec crajama Beher 6poja
MaJliX Y jefHy peBU30pPCKy Kyhy.

34 S. Spell, 345.
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JIpyro, orpaHnYaBameM ce Ha BEIITAYKy Ha4MH oMoryhasa peBu3op-
ckuM Kyhama Koje HUCY TOBO/BHO KBamu@MKOBaHe, KaJ[pOBCKY OIPeM/beHe
¥ KOMIIETEHTHE Jja KOHKYPMINY ,BeluKoj deTBopry'. Y Hajsehem O6pojy
CIy4ajeBa TakBe peBU3OpCcKe kKyhe HuCy ciocobHe a 06aB/bajy peBu3Njy Be-
JMKMX ApymTaBa (HAPOYUTO jaBHUX) a IITeTa KOja 61 TOM IIPUIMKOM MOI7Ia
Jla HacTaHe je HecarneayBa. Haume, BelMKy IpeJHOCT ,,BeIMKe YeTBOPKe™ y
OJIHOCY Ha OCTajle peBU3OpcKe Kyhe Majie U cpefiibe BeMYMHE IIPECTaB/ba
CTPOT CHCTeM YHYTpallllbe KOHTPOJIe. 3a Pa3/uKy Off HIUX, peBu3opcke kyhe
Majie U Cpefiibe BeIMYMHE YITAaBHOM IIOCIIYjy IIyTeM YTroBOpa O JIHUIEHIN,
0e3 MKakBe 0OaBe3e MOABPraBama JOJATHIM YHYTPAIIHBUM KOHTPOIAMa Off
cTpaHe fiaBaola muieHue. OBo ce Haj0o/be OC/INKaBa Ha IPUMeEpPY PeBU30P-
cke xyhe Baker Tilly International.

Baker Tilly Discordia D.O.O. je peBupupana ¢puHaHCHjCKe M3BeIITaje
jemHor of Hajehux xpBaTcKux ApyuTaBa, Arpokopa, 3a 2013, 2014 u 2015.
ropuHy. C 0631poM Ha TO fia je TI0CTOoja/la CyMba y Ta4YHOCT (PUMHAHCUjCKUX
u3BelTaja ATpOKOpa, BaHpeHA yIIpaBa OBOT KOHIIEPHA je 3a crpoBobheme
peBusnuje puHaHCKjCKMX M3BelnTaja u3 2016. rofgHe aHraXXOBaIa PeBU30P-
cky kyhy Price Waterhouse Coopers. Ta peBu3uja je rmokasasa fia je ryOuTax y
2015. ropyHu M3HOCKHO 479,8 MIIINOHA €BPa JIOK je y GMHAHCUjCKOM M3BEIITajy
Owa mprkaszaHa Bo6ut ox oko 160 munnona espa. Takobe, yrBpheHo je na je
VMOBIHA IPYIITBA Y TOCTOBHIM KEbJTaMa 3HA4ajHO Mpelerena.” > [lokasa-
710 ce fla Cy 3a cauMmbaBame QMHAHCHU]CKNUX M3BElITaja KOPUIITEHU padyHO-
BOZICTBEHV IPMHIIMIN KOjJ HUCY y CK/Iafly ca MehyHapogauM cTanzmapagmma
U3BEIITaBambha, IITO jé OKOTHOCT KOja HMje MOITIA la IPOMAaKHE CABECHOM I
HaX/bYBOM peBu3opy. CaMo HEeKOJMKO JaHa HAKOH 00jaB/biBaba MUII/bEba
pesusopcke kyhe Price Waterhouse Coopers, modena je akimja Arpokop.>®
Meby nuuyma 3a 4nje je XaIerme M34aT HAIOT Cy OVMIM PeBM30P 3aIOCTIeH
y Baker Tilly Discordia D.O.O. xao u gupeKkTop Te peBusopcke Kyhe. Baker
Tilly International je pearoBao Ha TO IITO je APYIITBO KOje je IOC/IOBAJIO MO
IbMXOBYM IOC/TOBHUM MIMEHOM OCYMIbMUYEHO 32 CAy4eCTBOBAIbE Y U3BPIIEHY
KPUBUYHUX Jiella M3JlaBambeM KPaTKOT CaolllliTela KOjuM OO0aBelliTaBajy
jaBHOCT ma Baker Tilly Discordia D.O.O. Buiue Huje 4iaH wuxose rpyne. Cro-
ra, JIOTMYHO je TMOCTAaBUTY NMUTaH€ KAKBa je YHyTpallllba KOHTPO/IA YHyTap

35 Ha 3axTeB XpBaTCKOT jaBHOT TY)XmmautBa peBnusopcka kyha KPMG je cnposena ¢o-
peH3MYKO GUHAHCUCKO BellITauerbe OCIOBalba KOHIlepHa Arpokop 3a mepuof of 2006.
mo 2016. ropune. PesynTary Bemtauerma, Koju Cy objameHu y jyny 2019. roguue, cy
II0Ka3a/u fia je ATpPOKOpP KOPUCTHMO PayyHOBOJICTBEHE IPMHINUIIE KOjU HICY Y CK/Iafy ca
Mebynapoganm cTaHgapauMa GUHAHCH]CKOT M3BEIITaBamka I [ia Cy TaKBe aKTMBHOCTI
6u1e M3y3eTHO KOMIIEKCHE M HENPEKUHO KOPUIITEeHE Y YTOM BPEeMEHCKOM IIepUOLY.

36 ¥V axumju Arpokop Koja je cpoefieHa 16. okTo6pa 2017. roguHe yxamniueHo je 12 ocoba
360r offobpaBama CIIOPHUX (DMHAHCUjCKMX M3BEIITaja. YXalIIeH!U Cy YITTaBHOM OuB-
M YIAHOBM PYKOBOACTBa ATpoKopa anmm 1 peBusop samocneH y Baker Tilly Discordia
D.O.0. xao u AMpeKTOp Te peBnu3opcke Kyhe.

113



YIAHLN IIpaBo u npuBpena

OBe Ipylle ¥ fla /I OHa YOIITe IOCTOjU Kao U Ja MM MOCTOje CTaHAapAu
KOjMX ce MOpa IpMUAPKaBaTy CBaK/ WIAH Ipyle IPWINKOM Bpliema HelaT-
HOCTH, Kao IITO je TO CIy4aj y peBM3OPCKUM Kyhama ,Benke 4eTBOpKe'.
/13 BeoMa KpaTKOT 11 KOHIIVI3HOT CAOIIITeHa Koje je 06jaB/beHO U3 CefuIITa
Baker Tilly International-a y Benukoj bputannju, a koje He moMnme 6110
KaKBY KOHTPOJIy Y4IaHOBA, MOXKE Ce€ 3aK/bY4MTHU [a TaKBA KOHTPOJ/A YOIIIITe
u He noctoju. Takobe, MoXke ce MOCTaBUTY IMUTakbe KAKO je Majla peBI30pCKa
kyha koja je 3anompaBaia cera 25 3al0C/IeHUX MOITIA fia Oyfie KBamupuKo-
BaHa J]a CIPOBOAM peBM3Mjy (PMHAHCHUjCKMX M3BEIITaja eKOHOMCKOT TUTaHTa
Kao LITO je ATpOKOp, 4Mja je KpM3a 13 KOpeHa IoTpec/ia MPUBPeRy He caMo
XpBarcke Beh 1 ip>kaBa y OKpy>Kemy.

IIpema TOMe, OBaj ImpuMep IOKa3yje IUTA Ce AellaBa Kafia PEeBU3U)JY
BE/MKUX jaBHUX APYILITaBa, 3a 4uje IOC/IOBame MOCTOjU M MHTEpeC ApiKa-
Be ¥ INVpe jaBHOCTM, CIIPOBOAY HEJOBO/BHO KBa/MM(UKOBaHA PeBM3OpPCKa
kyha. YMecTo oxpabpuBama peBU3OpCcKuMX Kyha Maje U cpefmbe BeIndn-
He []a Kao TaKBe KOHKYPMUIIY ,,BelNKOj YeTBOPIM , YMHU ce Jja 6u Tpebano
PasMIILIBATH y IpaBIly CTBapama MOACTHUIIAjA 3 BIX []a Ce YMPEXe Y jeqHy
peBu3opcky Kyhy Koja 61 10 CB0joj BeTMYMHM, KOMIIETEHTHOCTI /I U CH-
CTeMMMa yHyTpalllibe KOHTPOJIe, MOITIa [ia IIapupa ,,BEelTNKOj YeTBOPIIN .

Ha xpajy, jom jeman pasmor 36or dyera Tpeba IpeuCIUTaTH OTPaHMU-
JaBame OfFOBOPHOCTU pPeBM30pa Kao pelllela 3a TPeHyTHe IpobeMe Ha
TPXXUIITY PEBU3OPCKUX YCIyra Cy caMy MeTOfy orpaHudaBama. [Ipumena
CBaKor o7 Moryhux Meropa orpaHndYaBama HEMUHOBHO CTBapa HOBe IIPO-
6reMe 360r Yera ce MOXKe IIOCTABUTH INTalbe KOMMKO O) OrpaHMYaBame Ofi-
TOBOPHOCTH 3aMCTa PELN/IO TPEHYTHe Ipob/ieMe KOji TOCTOje Ha TPXKUIITY
PEBU3OPCKUX YCTyTa.

V 3akmpyyak

OrpannyaBame OIFOBOPHOCTM PEBU30PaA Ce jaB/ba Kao pelleme He-
KUX Off Ipo6JieMa Koje TPeHYTHO IOCTOje Ha TP)KMIUTY PeBU3OPCKUX YCIyTa.
YumeHnIa je fa je TPXKMUIITe PEBU3OPCKUX YCTyra BEOMa MOHOIIONN30BAaHO
U [a TO yTUYe Ha KBaJIUTeT U LieHy yC/IyTa Koje peBu3opu npyxajy. Ha neny
PEBU3OPCKUX yCIyTa JOJATHO YTUYY U CBe Beh M3HOCK IIpeMuja OCUTypamba.
Bennke peBmsopcke kyhe cy muajoxeHe BUCOKMM pUSMIVMMA M IJMXOBO
IIOCTOjarbe MOXKe OUTI YTPO’KEHO YKOIMKO Ce Cyode ca OfiIITeTHNM 3aXTeBM-
Ma Koje HICY Yy CTamy Aa ucIuiare. 360r OBUX OKONTHOCTH Ce CUTyaluja Ha
TPXKMIITY PEBU3OPCKMX YC/Iyra MOXKe OLIEHUTU Kao HemoBoj/bHA. MebhyTum,
CIIOPHO je Jia M Cy OBe OKOJTHOCTH 3aMCTa TOMKO HEIIOBOJbHE A je IOTped-
HO y TOj MepM OACTYIIUTH Off OIIITHX IPUHINIIA rpaaHCKOIIpaBHE OATOBOP-
HOCTM M OTPAHUYUTH OfTOBOPHOCT peBMU3opa. UnHM ce ga 61 TaKBO pellerbe
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OWJI0 OIPaB/AHO jeVIHO y C/Iy4ajy HECYMIbUBOT jaBHOT MHTEPECa, HOK Y CBUM
OPYTUM CrTydajeBMMa He O OWIO OIpaBlaHO fia JIUIA KOja IPOY3POKYjy
mTety 6yIy ocno6obheHa of OArOBOPHOCTH, ITa MaKap 1 ieTMMIdHo.>’ [la 61
ce HaIpaBJO TaKaB MCKOPAK Y OAHOCY Ha OIIITA IpaBuiIa rpabaHckonpaBHe
OZIFOBOPHOCTY HEOIIXO/{HO je 1a OCTOjJ Be/IMKY ¥ HeCYMIbUB jaBHY MHTEpeC
jep ce Ha Taj Ha4YMH /U KOja IPOY3POKYjy MTeTy ocmobabajy obasese ma
je y moTmyHocTu HajokHaze. [Topey Tora, mocroju u Benuku 6poj npobnema
Koje 611 orpaHMYaBare rpahaHcKoIpaBHe OATOBOPHOCTY PEBM30pPa MOITIO A2
IpousBese.

AKO TIpeTIIOCTaBMMO J[la Ce OrpaHMYaBareM OJTOBOPHOCTU MOXe
YMambUTH MOHOIIO/IM30BAaHOCT PEBU3OPCKOT TP)KMIITA, IIOCTaB/ba Ce MUTAbe
KOJIMKO je BVICOKa IjeHa Koja 61 3a TO Mopasa jja ce Iatu. YBobhemwe y TpKy
3a OCBajarbe TPXKMINTA MaTNX U CPefmUX peBusopckux Kyha 6m morio jo-
[ATHO Jla yMamby KBAJIUTET PEBU3OPCKUX YCIyTa, ¢ 003MPOM Ha TO fia Cy OHe
YIJIaBHOM JIOIIe KaJpOBCKM OIpeM/beHe M Ja HIUCY KOMIIETEHTHE [ja Bplle
peBU3Njy BEMMKNUX [pyLITaBa, HApounTo jaBHMX. CripoBoberbe peBusuje Be-
JIMKUX APYLITaBa Off CTPaHe TAaKBUX PeBU3OPCKMX Kyha Moxe fia moBene 10
030M/BPHMX IOCTIEANIIA, IITO Ce II0Ka3aao U Ha npumepy Arpokopa. Crora,
MAKO Ce IIPOTYB TPEHYTHOT OJINTOIOJICKOT CTama Ha TP)XKMIITY PeBU30PCKUX
ycryra Tpeba 6oputn, Tpebano 61 pasMUCINTH [a I je JeMOHOIIOIM3aNyja
Wb KOju ce >kemt mocTuhy nmo cBaky IeHy, 6e3 063upa Ha mocieanlie Koje
U3 Tora Mory mpousuhm. YMmecro tora, Tpebamo 61 paiuTH Ha CTBapamy
HOJCTHIIaja 32 YMpeXKaBame MaIiX U CPelbIX peBU30pCKuX Kyha, unme 6u
Ce Ha PEeBU3OPCKOM TP>KUILTY [0jaBU/IN HOBU CyOjeKTI KOjii Cy JOBO/BHO Be-
JIMKU U eKOHOMCKY MONHM 1a 3a11CTa KOHKYPUIIY ,,BE/IMKOj YeTBOpIu . YnHM
ce fa O6u yjenumaBame BeMKOT Opoja MamnxX peBU3OpCKuX kyha y Mamu 6poj
Be/IMKMX IpyIa epyKacHMje MOIJIO [ia peli po6bieMe KOju TPEeHy THO MOCTOje
Ha peBU3OpPCKOM Tpxuity. MehyTum, oBo mmpefcraBba BeoMa CJIOKEH Ipo-
Iiec 3a KOju je IIOTpeOHO HOoCTa BpeMeHa, 3a Pas3/MKy Off OTpaHIYaBamba Ofro-
BOPHOCTH KOje pellaTHBHO OP30 MOXKe OUTY MMITTIEMEHTUPAHO Y 3aKOHO/IaB-
CTBO Ap>KaBe KOja OfIy4M fia prberHe OBaKBOM pellIeby.

OrpaHnyaBame OITOBOPHOCTY PEBU3Opa HAPOUUTO He 6 O6UIO mpu-
K/IaJIHO pellere 3a CPICKOo mpaBo. Hamme, 36or HepasBujeHocTM momaher
TPIXKMILTA KallMTala MaKo de iure IIOCTOjU, OATOBOPHOCT PEBMU30OPA jOII YBEK
HIje fo6MIa MOTBPAY y CYACKO] mpakcyu. YnHm ce fga 61 y TaKBUM OKOJI-
HOCTMMA, Kajla OBaj MHCTUTYT HUje pas3BujeH y pmomahoj cymckoj mpak-
CI, OrpaHNYaBame OATOBOPHOCTY JIONATHO OABpaTmio omTeheHa mmua op
HOKpeTama MapHMuIle IPOTUB PeBU30Pa U YCIIOPUTIO Pa3BOj OBOT MHCTUTYTA.

IpahanckonpaBHa OArOBOPHOCT peBM3opa HUje jemuHa rpabhancko-
IIpaBHa OTOBOPHOCT CTPY4YmaKa Koja Huje apupmucana y gomahoj cynckoj

37 C. Flores, 435.
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npakcu. Hanme, y Hamem npasy npodecruonanna u rpahaHckonpasHa ofro-
BOPHOCT CTPYYHMX JIMI[A KOjU Ce Haja3e Ha BXHUM (YHKIMjaMa Kao IITO
Cy mpuMepa paju, JUPEKTOpy ApPyLITBa, je BeoMa cnabo passujeHa. Kapma ce
pagy o OBMM /IMIVIMA, Hajyemrhe ce IocTaB/ba MUTabe HUXOBE Ka3eHEHO-
IIpaBHE OATOBOPHOCTM OHZA Kafla YYeCTBYjY Y M3BpPIIEHhY KPMBUYHUX JeNa
IOk ce mpodecroHanHa 1 rpabaHckoIIpaBHa OrOBOPHOCT 3aHeMapyjy. Ynun
ce Jla Cy OBaKBe OKOTTHOCTM JJaHaK BUIIEEl[€HjCKOT COLMja/TUCTUYKOT IIPaB-
Ho-nonuTn4Kor ypebemwa. Hanme, passujeHe gpkaBe ca yroM TpaguLiMjoM
KaIlMTaIMCTUYKOT NIPABHO-IOMUTUYKOr ypebewa mMajy OMTHO Apyradmju
IPUCTYII OBOM IINUTamsY. To ce orniefia y lbUXOBOM 3aKOHOABCTBY U Y CYACKO]
Ipakcy, y Kojuma ce rpahaHcKonpaBHOj U Ipo¢eCHOHATHOj OATOBOPHOCTI
CTpy4HbaKa Kao IITO Cy AMPEKTOPM LPYLITBA, CTE€YajH! YIIPaBHUILIY, PEBU30-
pu, pauyHoBobe, moK/Iama MHOroO BulIe NMakmwe. OBO je 3HaYajHO 3aTO LITO
IIOCTOjM BEIMKM JMjalla30H IOHAIllalba OBUX JIMIA KOje Ce He MOTY KBajl-
¢uKOoBaTM Kao KpMBMYHA Jle/la I CAMUM TUM He 3aXTeBajy Ka3HEHOIIpaBHE
CaHKLIMje alM MICTO TaKO HMUCY y CKIafly ca IPaBWINMA CTPYKe, €eTUYKUM
3axXTeBMMa /M MOTY IIPOY3POKOBAaTM MMOBMHCKY ILITETY. YIIPaBO y TUM
CTy4ajeBMMa je BaXKHO Ja IMocToje edukacHe caHKiuje rpabaHckompaBHe
WIN CTaTyCHOIIPaBHE MPUPOJE KOje Cy jefHAKO IPUMEH/bUBE Ka0 Ka3HEHO-
IIpaBHE CaHKLYje. JeHaKa PasBUjeHOCT CBE TPU BPCTE OITOBOPHOCTM OBUX
JMIIA je M3Y3eTHO 3HayajHa 3a Pa3sBOj KOPIOPATUBHOT YIIPaB/baiba y jeTHOM
MIPaBHOM CHUCTEMY.
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CIVIL LIABILITY OF AN AUDITOR - WHERE ARE
THE LIMITS?

Summary

One of the most controversial issues in the area of civil liability of an
auditor is the issue of limiting that liability. Actualization of this issue is induced
by the indemnity claims which reach as high as hundreds of millions of US dol-
lars. Such claims have been made to audit firms for decades, however, in the
last two decades they have become bigger and more frequent. For this reason,
there is a concern that some of the Big Four representatives will cease to exist,
which could lead to further monopolization of the audit market. Besides ana-
lyzing thenotion of auditing and pointing out its importance in a legal system,
in this paper methods of limiting the auditor’s liability, which are proposed in
legal theory and implemented in comparative law, will be examined as well as
the negative consequences which limiting the auditors’ liability could cause in
the audit services market.

Key words: audit, liability of an auditor, limiting auditors’ liability.
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Huxona MMJIOCABJ/BEBII'hH
MacTep IpaBHUX HayKa

YIOEJIIN 1 AKOUJE Y BPAYHOM IUMOBIHCKOM
PEXMIMY U1 PEXKMMY BPAYHOT YTOBOPA”

Pe3ume

Pazeoj xouilipaxiiyanuzayuje wopoguuHoi Hpasa u 006HO64 KAiiu-
wanuctiuyke c8ectiu 'y CPUcKom gpywiisy gosoge go uUHUlepeCaHiliHux
upeninuiiara Ha Homwy HOpoguuHol U UpuspegHol ipasa. Y Hiom cMUcny, y
pagy Koju cnegu pasmaittipa ce uuiiaree moiyhHociliu iperoca ygena u akyuja
iyiiem 6paunoi yiosopa. Ilopeg imioia, uciuuitiyje ce Ho3uyuja Kojy 3ay3umajy
ygenu u akyuje y oKeupuma 3aKoHcKol UMOBUHCKOL pexncuma, Kao tpeiixogHu
ycnos 3a tiociniojare touipebe 3a pacionaiarem iyitiem 6pauroi yiosopa. Y
iocnegrem geny paga pasmampajy ce ycnosu iog xojuma je moiyhe spuiuiiu
upomeiil ygena u akuyuja uyitiem 6paunoi yiosopa.

Kmwyune peuu: 6paunu yiosop, ygenu, 3aKOHCKU UMOBUHCKU PeXUM, Tpomeit
ygena, oipanuyierba upomeiia.

I YBog

VIMOBMHCKM OfHOCM OpavyHuX JIpyroBa Cy CIajald y HOMEH OHMX
OfIHOCA Yy KOjuMa je [ip>KaBa OorpaHmyaBaja MoryhHocT yroBapama. Tako
he 6paunn yrosop ocratu 3abpameH ce 1o 2005. rofuHe, Kafa ce Bpaha y
Hallle IIO3UTUBHO IIPaBo. Y TOM CMMJICY, KaJja je ped O pacHolaramy yaena u

* Buute o HaBemeHoj Temu: Huxona Munocaswesuh Ilpomeii ygena u akuuja iyiiem

6paunol ylosopa, Mactep paf, IIpaBuu dakynret Yuusepsurera y Kparyjesiyy, 2018.
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aKIMja myTeM OpavyHOT yroBOpPa, MOTPEOHO je yKasaTy Ha OrpaHMYema Koja
y OBOM JIOMEHY ITOCTaB/bajy ITpaBIIa IPUBPENHOT NpaBa. Takobhe, mopen mu-
HaMJKe OBUX MMOBVMHCKOIIPaBHMX OIHOCA, MOTPEOHO je IMPeTXOJHO yKasa-
TU ¥ Ha CTaTUKY TUX O[IHOCA, OJHOCHO Ha NO3ULMN]y KOjy YAeIM U aKuuje
MIMajy Y MIMOBMHCKMM ofHOcuMa usMeby cynpyxnuka. Ilnmb oBor paga 6u
610 mpe3eHTOBame MOCTOjehnx pelera Be3aHNX 3a PEKUM yfena 1 akiuja
y OKBUPY IIpaBI/Ia IOPOAMYHOT IIpaBa 1 Oalame CBeT/Ia Ha jef[Hy TPAaHNYHY
006/1aCT IOPOAMYHOT U MIPUBPELHOT IIPaBa, 3a Cafja He TOJIMKO UCTPAXKEHY HI
y cTpaHoj HUTH Y foMahoj Teopuju.

IT Jedpuuunmja 6pavnor yropopa

YroBopu nopogMYHOT NpaBa Cce PaslINKyjy 10 CBOjOj IPUPOJY Off K/Ia-
CUYHUX YrOBOpa OOMUrallMOHOT IpaBa. Pasnmka ce ounTyje y ToMe IITO Cy
npaBa 1 obaBese Koje ce ofpehyjy yroBopoM y3ajamHa — TepeTe u opiaurhyjy
HOJjjefHaKO 00e YrOBOpHEe CTpaHe MCTOBPEMEHO (3a pas3iMKy peluMo Of
TpaMIIe Kao YroBOpa, KO Koje Cy obaBe3e YTOBOPHMX CTPaHa ITOTEHI[UjaTHO
JICTOBETHE, ali He U y3ajaMHe). OHM IpeicTaB/bajy MocebHy BPCTY yroBopa
KOjI/IMla ce He BpILIM TpaHcakuuja, Beh ce ypebyjy mehycobun ogHocu yuec-
HIUIKA.

Mo>keMO KOHCTaTOBAaTH fia IOCTOjY PasiuKa y meuHMIMju GpauHOr
yroBopa usMely aHITIOCAKCOHCKMX ¥ KOHTMHEHTATHO-eBPOICKNX IPaBHUX
cucrteMa. Pasjior pasmkoBama jecTe y WIMPUHY 3HaY€Hha I0CTAB/bEHOT [0jMa
OpadHor yrospa. 3anpaso, faneko Behu 6poj yroBOpHUX OFHOCA Ce TIOABOAU
II0f 10jaM GpayHOr YroBOpa y aHIIOCAKCOHCKMM CHUCTEMMMa HeEro IITO je
TO C/Iy4aj ca KOHTMHEHTA/THO-eBPOIICKOM IIPaBHOM HOPOAYIIOM, KOJ Koje ce
II0Ji OBVIM YTOBOPOM IOApasyMeBa CaMo YroBop KojuM ce ypebyje 6paqno —
VIMOBVHCKY PEXVM.

ITocTaBiba ce onpapfaHO NUTaE, KOjé MECTO Yy OBOj IOENIN 3ay3uMa
cprcko npaso. Ilopoguynn 3aKOH’ y unany 188 cras 1 ogpebyje gma: ,,Cy-
IPYXXHNIY OFHOCHO 6ymyhy Cynpy>KHUIM MOTY CBOje MMOBMHCKE OJHOCE Ha
nocrojehoj wm 6yayhoj umoBuHM ypeautu yrosopom (6paunn yrosop). !

1 3opan Ilowasuh, ,,O yroBopuma nopoguyHor Ipasa, HOCe6HO 0 OpayHOM YroBOpY', Ha-
y4uHa KoHpepeHuuja ,,Hosune y dopoguunom 3axoxogasciiey”, Hum, 28. anpun 2006,
163-168.

2 Margaret Ryznar, Anna Stepien Sporek, ,,Jo Have and to Hold, for Richer or Richer:
Premarital Agreements in the Comparative Context®, 13 Chap. L. Rev., Nr. 27/2009, no-
CTYITHO Ha ajpecu: https://heinonline.org/, 28-29.

ITopopuunm 3akoH, Cr. inachux PC, 6p. 18/2005, 72/2011 - fp. 3akoH u 6/2015.

4 Vicro pemreme canapxu u Obiteljski zakon Hrvatske, Narodne novine, 6p. 103/2015 u Ilo-
ponnuny 3akoH IpHe Tope, Crymbenu nuciti PLT, 6p. 1/2007.
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OsBaxko mupoka fepuHMLIMja Ha IpBYU norien nopceha Ha geduuUIje Koje
cpehemo y amepuukom npasy. MebyTum, ykonmuko nopes mpocTor je3ndKor,
IPUMEHVMMO U CUCTEMCKO TyMademe 3aKOHCKOT TeKCTa, youmhemo ma cy
y Hely KOju ce OJHOCH Ha YroBOpe KOju CYNPY>KHMUIM MOTY 3aK/by4UTH
npensubeHa jour aBa yroBopa, ¥ TO: YTOBOP O YIpaB/balby U PacHONaramy
3aje[HIYKOM MMOBMHOM, Kao 1 YToBOp 0 MOoKIoHY. Kako je yrosapame y 06-
TaCTM 3aKOHCKOT M3[Ip)KaBamba 110 3aKOHY MCK/bYy4YeHO, OBO CBe HAaC HaBOAM
Ha 3aK/by4aK fa ce OpayHM yroBOp yHpaBo 0aBM perymyucameM OpayHOM-
MOBMHCKOT PeXJMa, Ha HA4MH Ha KOjU Ce TO YMHU Y KOHTMHEHTA/IHUM CU-
cremmnMa. OcTaTak Marepyje KOju ce peryamiie y aHITIOCAKCOHCKOM IIPaBy
nyTeM OpadyHOr yroBopa je 3ampaBo oOyxBaheH ApyruM yroBopuma, Ui je
naK 3a0pameHo yroBapame Te MaTepyuje. JefyHO IITO IpeocTaje je YyIpaBo
perynucame 6pauHOMMOBUHCKOT PEXIIMa, MaKO PEXVMH Y 3aKOHY HIUCY I10-
MEHYTH.

Crnepnehe nurame Ha Koje Tpeba HaTy OATOBOp THde ce MOryhHocTn
fia yomuTe fobe ;0 mpoMeTa OZHOCHO TpaHCdepa MMOBUHCKUX BPEIHOCTH
nyTeM 6padHOTr yroBopa.Y MOKYIIajy /ia aMO OfTOBOP Ha HaBefIeHO INTabe,
IO/Ia3MIMO Of, IIPETXOJHNX IIPEeMICa [ja Ceé YTOBOpMMa IOPOANYHOL IIpaBa 3a
PasIMKy Of yroBopa OOJUTallMOHOT IpaBa He BPIIM IIPEHOC BPEJHOCTH.
Ibuma ce ypebyjy ogHocu usmeby cyb6jexata HOpomuMYHOTr IpaBa, OFHOCHO
Kajia je ped 0 OpaYHOM YroBOpPY CynpyxHMKa. [lajbe, yTBPAWIN CMO Ja je U
y HaueM npaBy npuxsaheH Mozienn 6payHOT yroBopa IO KOMe CYNpPY>KHUIIN
IyTeM HaBeJeHOI yTOBOpPa Mebajy OPayHOMMOBMHCKM PEXUM. AKO je 0BO
TaKo, NMO3UTUBAH OATOBOP Ha IIOCTAaB/bEHO INUTabe Ce 030M/BHO JOBOIU Y
CYMIbY.

U nopep Tora, Mui/bea cMo fia 6u To 6uno moryhe. Yak u y cucre-
MMMa y KOjuMa cy ofipeheHn yHampep MOTEHIVIja/IHY MMOBVHCKY PEXVIMU
Mmoryhe je ma mobe mo mpomera mpasa. Ha mpumep, yKOIMKO ce HEKO MIMO-
BUHCKO IIPaBO HA/IA3WIO y 3ajefHNYKOj MMOBMHY CYIPY)XHUKA, a OpauHUM
YTOBOPOM C€ OfpefM f[a OHO NpUIA/IHE ¥ MCK/bYYMBY CBOjUHY jeIHOT O
IBIIX, TUME je JIOIIO JI0 IPOMeTa IpaBa 13 3ajeHNYKe Yy IT0CeOHY IMOBUHY
cynpyxnHuka. Ha Taj HaumH je momto o yBehama MMOBMHE jefHOT Off Cy-
HpY>XHMKa, 6e3 0031pa Ha TO LITO je OH MMAo IIojef1Ha oBnanrhema 1 Kaja
Ce TPaBO HATA3MIO y 3aje[JHNYKOj CBOjUHM, jep je IMOped TUX ZOOMO HOBa.
Taxobe, axko ce jegHO mpaBO HaMa3WIO y MOCEOHO] MMOBUHM jeHOT Off Cy-
IPY>KHMKA, T1a Ce YTOBOPHM 3ajefHNIIA CBMX A00apa CyIpy>KHMKA, ICTO IIPaBO
jé M3aIIo U3 MMOBMHE jE[HOT Off CYNIPY>XHUKA ¥ IIPELIO Y 33jeHUIKY MMO-
BIHY.
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III ITosumuja yaena u aknyja y OKBUpy
OpaYHOMMOBMHCKOT peKnMa

ITomrTo cMO yCTaHOBM/INM i Ce Y HAIlleM CHCTEMY ITOf, OpayHyM YTOBO-
pOM TOfpa3yMeBa yToBOp KOjUM CYNpPY>KHUIM ofpehyjy cBoj 6pauHo-mMo-
BYHCK) P@XMWM, II0CTOj) TTOTpeda Ja ofpefuMo II0I0XKaj yena U akiyja y
OIHOCY Ha 3aKOHCKM VIMOBMHCKU pexxuM. [Ipennsuuje, moTpe6HO je yTBpAK-
T Jla M IPaBO CBOjMHE Ha y[enMMa M aKllMjaMa y HallleM IIpaBy coaja y
3ajefHIYKY VIV TOCeOHY MMOBMHY CYNPY>KHUKA.

Tpe6a narmacutu na ITopopndHy 3aKOH Yy OBOM JIOMEHY He Cafp>Kiu
noceOHy ofpenly, LITO OTBapa MO/be 32 TEOPUjCKY pacIpaBy, alil U HPaBHY
HecurypHocT. OHO HITO ce ofMaX MO)Ke KOHCTATOBATH jecTe f1a YKOIMKO je
IpaBO CBOjMHE Ha yieNMMa U aKlMjaMa cTedeHo HacreheMm mmm mokmoHom
VIV je HAaCTaJIoO y/larameM IIoceOHe VIMOBMHE jeJHOT Off CYIPY)KHMKA, VICTO
HeUMHNTMBHO IpuIajia NOCeOHOj IMOBMHY OHOT CYIPY>KHMKa KOjU Ta je
CTeKao Ha HaBeJieHU HA4uMH WITO Huje crnopHo. CropHa je, MehyTum, mpas-
Ha CyA0MHa CBOjUHEe Ha yHeIyMa M aKilyjaMa CTe4eHa II0 OCHOBY yjIora u3
3ajefHMYKe MMOBMHE CYIPY>KHMKA.

IIpoyyaBajyhu oBo mmTame Ha KpaTKO CMO Ce OCBPHYIM Ha HaMa
CpOZIHe IpaBHe CUCTeMe, CIOBEHAYKM 1 XPBATCKY, YMja ce peryraTusa y 06-
JIaCTH TOPOAVMYHOT IIpaBa, 0ap y OBOM [JOMEHY, CYLITMHCKM He pasjuKyje
op Hamre. Y o6a cucrema je, KaOo 3aKOHCKM, IIPU3HAT CUCTEM 3ajeHIUKE U
noce6He uMoBMHe. Hu y 0BUM cucTeMuma, Kao HI y HalleM, He IIOCTOjI I0-
ceOHa ofipenba koja 61 perynucana nuTame paBHe CyAOUHe yaena U akijuja
y OZHOCY Ha OpayHO MMOBMHCKM pexuM. MehyTum, Ha oBOM mpocTopy
IIOCTOjM jeJHOIIACAH CTaB TEOpUje U IIPaKce [a YAEIU U aKLMje IpeCTaB/bajy
3ajeHIYKY MMOBIHY CYNPY>XKHUKA.

Kagma je peu o ygenuma u axkiujaMa Kao Hely 3ajeSHMYKE MMOBMHE,
Hallla TeOpMja U IpaKca CTOje Ha AMjaMeTpPanTHO CYIPOTHOM CTAaHOBUIITY Y
OJIHOCY Ha XpBaTCKe M C/lIoBeHauke Konere. Hamme, jomaha Teopuja cmarpa
Ia y clydajy Kajia je y IpUBPEIHO APYLITBO M3BPIIEHO y/larame cpeficTaBa
Koja cy Omma [leo 3ajefHMYKe MMOBUHE He Tpeba cMaTpary fia Cy yAenm u
aKuuje 7eo 3ajedHMYKe MMOBUHe. IIo meobu 3ajemHMYKe MMOBMHE He Tpe-
6a [pyroM CYIpPYy>XHMKY, KOji HUje VIMCAaH Kao WIaH APYLITBA, IPU3HATU
IpaBO Ha CBOjUHY Ha yAeMVMa ¥ aKlijaMa IpUBpefHOr ApyiuTsa. Ibemy 6u
Tpe6aso MpU3HATU CaMO IPaBO Ha HAaKHAJy BPEJHOCTV MMOBVHE Y/IOXEHe

5  Ilocroju cxBarame y HaIllOj TEOPUjH 11O KOjOj M 3aKOHCKYM MMOBMHCKM PEXXVM IPECTaB/ba
o6k mpehyTtHo 3akpydeHor yrosopa: 3. ITowasuh, 169.

6  G. Dugar, ,,Division of an Equity Stake in a Company Due to Division of Common
Property of the spouses, Zbornik PFZ, 64 (2)/2014, 201 u mape, JOCTYIIHO Ha afipecu:
https://hrcak.srce.hr/. V. Cika¢, ,Podjela bra¢ne stec¢evine s osvrtom na poslovne udjele u
d.o.0.-u, Financije, pravo i porezi, Nr. 6/2015, 182.
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Yy OCHOBHU KalMTas APYIITBA, C 063MPOM Ha TO Ja je YIMCaHU CYNPYKHMK
pacronarao 3ajefHNYKOM MMOBMHOM 0€3 CarJTaCHOCTM [JPYTOr CYTPYK-
HIKa. APTYMEHTM 3a OBaj CTaB Ce Hajase y TOMe Jla je MpeMa ,KIaCUYHOj
Teopuju“ TProBavKor ImpaBa 3a MIOCTOjarbe MPUBPESHOT APYIITBA MOTPEOHO
4eTupu efieMeHTa: 1) yrosop, 2) ynor, 3) ydemthe uraHa apymrsa y zoouru,
Kao 1 4) BOJ/ba 3a CTBapameM NpuBpeaHor ApymTsa. [Ipema Tome, camo yror
Kao jefjaH Of] eJleMeHaTa HIje NOBO/baH 3a CTUIatbeé CBOjCTBA YIAaHA y NpU-
BpeHOM APYIITBY. 3a CTHIIamke Y/ena je MOoTpeOHO #a WwiaH Oyme IOTINC-
HUK YroBOpa, OJHOCHO YIMCaH Kao B/IACHMK Yy[eNla, MOK 3a CBe OCTajle 0Baj
YroBOp IIpeficTaBba res inter alios acta. Kako cynpy»HMK Koju Huje yHycaH
Kao BJIACHUK HIUje [ie0 yTOBOPa, TO OH HEMa HM U3PaXKeHy BOJ/bY 3a CTBaparbe
IpUBpPEJHOT APYIITBA, KOja MOpa MOCTOjaTu KOf wiaHa. Ilomro 3a obaBe-
3e JIpYILITBa MOXKE €BEHTYa/IHO OfIfOBApaTH CaMO YNMCAHMU CYIPYXKHUK U
TO CaMO CBOjMM JIeJIOM 33jeJHMYKEe MMOBMHE, HEYIIMCAHOM CYIIPY)KHUKY He
Tpeba mpusHaTH HM ydeurhe y JOOMTH NPMBPENHOT APYIITBA U CBe TO Oe3
06311pa Ha YJIOT KOjU je YHET U KOju TIOTHYe U3 33je[IHIKe UIMOBHHE.’

HasepeHn cTaB je y IOTIIYHOCTY YCBOjUIa U Cy[CKa IIpaKca Ia ce TaKo
y jenHOj Off ofyTyKa HaBOAM fa: ,,Hamme, Opaunm Apyr Koju Huje CTpaHKa y
OCHMBAYKOM YTOBOPY M/IM YYECHUK OIJTyKe O OCHMUBaIby He MOXe cTehm Hu
yIpaB/badKa HU MMOBMHCKA IIpaBa IIpeMa ApyiTsy. Mehytum, o Moxe 6utn
TUTY/IAp IIpaBa 33je[HUYKE CBOjMHE HAa MMOBMHU KOjy j€ Kao CBOj y/IOT YHEO
Y APYIITBO HeroB Opauny Apyr. Tyxupa He MOXKe MCTULIATY CTBAPHOIPAB-
HJ 3aXTeB ITI0OBOJIOM OBOT OCHMBAYKOT y/IOTd, a/I¥ MOXKe ICTULIATU O6muranm-
OHOIIPAaBHI 3aXTeB KaKO TO IPaBMU/IHO Hajlasu ¥ IpBocTeneHu cyp. Hauwme,
HOBaI] U3 3aje[HNYKE IMOBMHE YHET y APYLITBO KAO OCHMBAYKM YJIOT j€JHOT
OpadHOr Apyra IOCTaje BITaCHUIITBO APYIITBA. 360T TOra ce IpeMa APYroM
OpavyHOM ApYTy y/Iarady — WiaHy APYLITBAa KOHCTUTYMIE OOMIUTALMOHY 3aX-
TeB JIPyTOT CYNpyTa y BUCHHM a/ieKBaTHE BPEJHOCTH Te MMOBUHe"®

[To HameM MUIIBEHY, OBO OM ce ce caMO JeMMMMYHO MOIJIO IIpK-
xBatuT. OBaKBO CTAaHOBMIITE HEMa JOBO/bHO yTeMe/bela y IO3UTUBHOM
IIpaBy, OGHOCHO y TyMauemwy. HaBefeHo TBpauMo u3 Buie pasnora. Hajope,
IpeTepaHO MHCHUCTHMpPame Ha TOME fla YWiIaH JAPYIITBAa MOPa OMTU HOTIMCHUK
yrosopa jja 6u 6110 cMaTpaH 4IaHOM, 300T CTaTyCHMX CBOjCTaBa yroBopa, ou
arcoy THO aHY/IMpPaso MOTYhHOCT peHoca yzena Ha 6110 koje Tpehe mue.
To je HapaBHO faneko of MHTEHIIMje 3aKOHOMIABIA ¥ CAMOT TeKCTa 3aKOHa O
npuBpenuuM apymrteuMa (y mabeM Tekcty: 3IIIT)° xojum je ompememeHo

7 Iparmma CnujerryeBuh, ,,BpayHa TekoBMHA Kao OCHOB 3acHMBamba IpaBa U oOaBesa
IIpeMa IpUBPETHOM JPYIUTBY U IPeRy3eTHUKY , Bunilien cygcke ipakce BpxoeHoi cyga
Cpbuje, 6p. 1/2001, 233-237.

8  IlIpecyma Anemanmonor cysa y Kparyjesiy I'k-242/16 on 9. 12. 2016. ropyHe, JOCTYIIHO
Ha agpecu: http://www.kg.ap.sud.rs/, ebpyap 2018.

9  3akoH o mpuspemHuMm ppyumrsuma — 3II1I, Cn. inachux PC, 6p. 36/2011, 99/2011,
83/2014 - np. 3akoH, 5/2015 u 44/2018), y BpeMe Kafia je 3ay3eT MIPeAXONHM CTaB BaXKIO
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Ja Cy YIaHOBM JIPYHITBA JIMIJA KOja OCHMBAjy APYIUTBO WIM MYy HaKHaJHO
npuctymne.'’ Takobe, sacHMBame CBOjCTBA WIaHA CaMO Ha YMIEHMIM JIa je
VICTM YIMCaH Kao YIaH y PEeTUCTPY, HEMa NOBO/bHO OINpaBJama YKOIUKO
ce aHAJIOTHO IpuMeHN 4Wi. 176 ITopoanyHOr 3akoHa, KOjuM je mpenBubheHO
fla ce cMaTpa Ja je YIUC M3BPIIEH Y PErMCTPY HEIMOKPETHOCTU Ha MMe 06a
CYNIPY>KHMKA U KaJja je M3BPIIEH Ha MME CaMO je[HOT Of IbUX. YKOIUKO je
yCTa/beH CTaB y HallleM IIpaBY [a HEIIOKPETHOCTM, YKOIMKO Cy CTeueHe pa-
TOM y TOKY 3ajeflHUIe )KMBOTA, CIaJiajy y 3ajeflHNIKy MMOBMHY, IIOCTaB/ba
ce IMMTame 3alITO ce MCTU TPeTMaH He mpy>u u Kanurtany?! OBo 3aTo LITO,
€KOHOMCKH ITIENAHO, I HETIOKPETHOCTY Ka0 M KaIMUTajl IPECTaB/bajy OCHOB
3a obOaB/batbe NPUBPEHE AENATHOCTHU, T€ UX Y MIPABHOM CMUCITY, II0 HAIlleM
MIUIUbEY, He Tpeba TpeTuparyu pasmnanto. CMaTrpaMo Aa MoCTOji JOBO/BHO
olpaB/iaiba 3a aHAJIOTHY NPUMMEHY HaBeieHor 4aaHa IlopogudHor 3akoHa, a
VICTY CTaB je mpuxBaheH U y yropenHoM IpaBy.

ViciutuBame 3ay3eTor cTaBa Cy/iCKe IIPaKce MOXKEMO IIPefly3eT! U ca
CTAaHOBMIITA PAa3INYUTUX TPaBHMUX (OPMHU NPMBPENHUX ApyIITaBa. Tako,
KaJia je pe4 O OPTAYKOM M KOMAHAMTHOM JIpPyWITBY (Ha Koje ce Impema 4.
1293 I1]] cxomHO IpMMeYjy IpaByIa Koja BaXKe 3a OPTAYKO [IPYLITBO), IIpe-
Ma CTaBy YCBOjeHOM Y CYACKOj IIPAaKCU HaBOAM ce Aa 300r MOCeOHOr OffHO-
ca roBepema (intuit personae) Koje Bnaga Mehy wianoBuma, Hije Moryhe ma
CYIPYXHUK CTeKHe yfieo y ipuBpeHoM apymTsy.'? Ko oBux apymrasa je
3I1]I-om mpommcaHo orpaHmMyeme (Koje je AMCIO3UTUBHOT KapakTepa) IO
KOMe HMje Moryhe BpIIMTH IIpMjeM HOBMX ¥ IPOMEHY 4YlIaHOBa JPYLITBA
YKOMMKO ce CBY opTaiy He carnace.’> YV oBom feny, kaja je ped o apymt-
BJMa JIMI}a, HYUje ONIpaB/laHO, HY II0 HAIleM MUIbEIbY, [a Ce CYNPYXKHUKY
KOjJ HMj€e YIVCAH Kao YIaH IPU3HA Y/Ieo U CBOjCTBO 4aaHa. OBO OTyfa MITO
oprauy uMajy moryhHoct Bobemwa ynpase gpymrsa. C TuM fa 61 0BO 6110
CIIOPHO KaJja je ped 0 MOJI0XKajy KOMAaHAMTOPA, 3a Koju 6u Tpebano ma Baxe
IpaByIa Koja Bake 3a WIaHA JPYIITBA ca OTPaHNYEHOM OATOBOpHoIIhY.

Ca pgpyre cTpaHe, Kaja je ped O JpyIUTBMMA KalluTala, HaBeIEHO
peliiere OM ce TemKo Morjao npuxsaTutu. Kaja roBopumMo o ApYIITBY C
orpaHM4YeHOM oaroBopHohy (y gabeM TEeKCTy [.0.0.) IO HaBeJeHOM CTa-
BY MICTO MMa JIe/IOM CBOjCTBA JIPYLITBA JIMIA M OCHUBA ce u3Meby muma xop
KOjUX IIOCTOj1 OJHOC NOBepemwa (intuit personae). Ha pyroj ctpanu nocroje
U TUIIMYHA CBOjCTBa APYILTBA KaluTana Koja ce OI/Iefiajy Y OTpaHNY€eHO] Ofi-
TOBOPHOCTH 4/IaHOBA JIO BUCHHE yJIOXKeHNUX cpeficTasa. HaBonu ce kao apry-

je 3akoH o mpexysehnma, Cr. nuciti CPJ, 6p. 29/96, 33/96, 29/97, 59/98, 74/99 u 9/01),
am je v OBUM 3aKoHOM Gwia mpensubena moryhHoct npenoca yaena.

10 3IIM, um 9.

11 G. Dugar, 205-206; I. Majstorovi¢, 196, V. Cika¢, 182.
12 . CnujerrgeBuh, 238-239.

13 3IIM, wr. 99.
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MEHT ¥ Jia Y7aHOBM JPYLITBAa MOTY /la IPeABUIe OCHUBAYKMUM YyTOBOPOM Jia
ce TIPeHOC yfiena 1.0.0. Ha Tpehe /uile MoXke OTpaHMYUTHU Of0OpemeM OCTa-
JUX YIaHOBA. ¥3 CBE TO, HABOJM C€ []a YIaHOBU [JPYIUTBA, I1O IIPABUIY, YMHE
¥ IETOBY YIIpaBy, 11a 360T 0BOra MOpa IOCTOjaTy Oce6aH OJHOC MOBepemha
meby draHoBMMaA. VI3 HaBefieHMX pasjiora cMaTpa ce fIa HEYIMCAHOM Cy-
NPY>KHVKY He TpeOa IPM3HATY NIPAaBO Ha yfIeo y APYUITBY. VICTH cTaB Baxku
U KaJla je ped O jefHOYWIAHOM J1.0.0. C TUM Jia C€ TaJia OIpaB/iatbe 32 OBaKaB
CTaB Ha/masy y TOMe fla y CIy4ajy IpMMeHe VMHCTUTYTa Hmobujama IpaBHEe
MUYHOCTY CYIPY>KHMK KOjU je YIIMCaH Kao BIACHMUK JPYIITBA OfroBapa caMo
CBOjUM JI€/IOM 3ajeflHNYKe MIMOBMHE 32 00aBe3e APYIITBA.

Hapenene aprymenTe cMaTpaMoO HeOBO/bHO OcCHOBaHMM. Hajmpe,
medyHUIMjA 1.0.0-a Y 3aKOHY O IPUBPETHMUM APYIITBMMA Iacu: ,,JlpymT-
BO C OIpaHMYEHOM OATOBOpHOMINY je APYIITBO y KOMe jefjaH VI BHUIIE
YWIAHOBA JPYLITBA UMAjy ygene y OCHOBHOM KaIlUTAIy APYLITBA, C TUM Ja
YJIAHOBY JIPYLITBA He OATOBapajy 3a obaBese APYLITBA OCUM Yy CIydajeBUMa
npensubenuM wiaHoM 18 oBor 3akoHa®. V3 jeduHuiyje ce BUaM ga mpuopu-
TETHO MECTO KO 1.0.0.-a ¥Ma YyJIe0, a He caM 4iaH ApymTsa. OBO je CBOjCTBO
APYLITBA KalNTala Ja yCjIel OrpaHideHe OATOBOPHOCTY KalluTal nMa Behn
3HaYaj, JOK Ce WIAHOBM JPYIITBA MOTy cnobofHuje Mewaru. Kao apryment
HABOJIUMO CTaB aMepudKe Teopuje'® y KoMe ce MCTMYe [la WIAHOBE PYIITBA
KalluTala He Be3yje OfHOC moBepema (,are not fiduciaries®) mpema apyrum
Y/IaHOBMMA JpymITBa. HampoTus, 4IaH ApyIITBa, KAO BIACHUK yHena IpH-
JIMKOM BpIlIeha WIAHCKYX IIpaBa, allCOyTHO HUje Ay>KaH fa BOAM padyHa o
MHTepecMa APYIUX WIAHOBA HUTY CaMOT APYIITBA, Beh caMo 0 COICTBeHNM
unTepecuma.'® TauHo je 1a 06aBesa Boberwa padyHa O MHTEpeCHMa JPYIIT-
Ba I YIAHOBA IIOCTOjU Ha CTPAaHM YIpaBe [PyLITBa, ajli je yIpaBa ofBOjeHa
Ofl BIACHMKA YAe/la y APYLITBMMA KallUTala, IITO je jefHa Off eCeHIMjaTHNX
0coOMHa OBe Tpylle NMPUBPENHMUX APYLITABA, CXOJHO 3aKOHCKOM pellewy,
MaKo je y mpakcu Hajuenthe pgpyraumje. V y cnydajy kapa je jemaH op wia-
HOBa JIPYIITBA /leO yIIpaBe APYIITBA, OH OHOC IOBepema 1 oOaBe3e Koje
OTyJja IPONUCTUYY CTUYE U3 YMIbEHNIIE [a je OH WIAH YIpaBe, IITO HeMa Be3e
ca WHeroBMM CBOjCTBOM WIaHA JIPYINTBA M BIAcHMKa yhema.'’ Kama je ped o
MoryhHOCTM Jja YIaHOBM JIPYLITBA OCHMBAYKIM YTOBOPOM OTPaHuye IIPEHOC
yaena, Tpeba pehn na je peu o usyserky mpegsubenom 3I1JI-om, a usyseun

14 [. CnujenrueBuh, 239-240.

15 TlosmBaMo ce Ha aMepUUKy TeOPHjy, jep Cy 3aKoHCKa pemera u3 3I1/]-a Behum memom
peysera u3 3akoHogaBcTBa CAJl, 1a je ca CTAaHOBUIITA MICTOPUjCKOT TyMaderba IIoTpe6-
HO aHA/IMBNPATH ¥ IIPEKOOKEAHCKY TeOpHjy.

16 Thomas E. Ruthledge, ,Shareholders Are Not Fiduciaries: A Positive and Normative
Analysis of Kentucky Law®, 51 U. Louisville L. Rev., 6p. 535/2013, fOCTyIIHO Ha afpecu:
https://heinonline.org/538.

17  T. E. Ruthledge, 546-547.
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ce ycko Tymade. OCHOBHO IpaBU/IO (KOje ce Y HaBe[leHOM CTaBY He IIOMUIbe)
je mpegsubeno w1 160 3I1/I-a 1 oHO ompefesbyje fa je MPEeHOC Yfena Cio-
60/laH, YKOIMKO 3aKOHOM JIIM OCHMBAYKVM YrOBOPOM HMje HEIITO JPYTO
npenBubeHo, ma cMaTpaMo 1 OBaj apryMeHT HeocHoBaHMM. Kaza je peu o
jeTHOYIAaHOM JIPYLITBY, HABEEHU apPIyMEHT [ia YIIMCAHU CYNPY>XHUK OJITO-
Bapa caMO YZIe/IOM Y 3ajeJHIMYKOj MMOBMHM y C/Iy4ajy NPUMEHE MHCTUTYTA
npo6ujama HeMa JOBOJ/BHO YIIOPUIITE y 3aKOHY. IIpBO, MHCTUTYT pobujarma
IpECTaB/ba jOUI jeflaH U3y3eTaK Y 3aKOHY O NPUBPENHNM APYIITBUMA, T€ je
penoBHa CUTyanuja fja y 4.0.0. WIAHOBM OfIrOBApajy 4O BUCKHE YIOXEHUX
cpencraBa (Ha Kpajy M caM HasMB OBOT IIPMBpeRHOr 06/mKa ynyhyje Ha T0).
JonmatHo, o mpobujama Moxe fohm camo y u3yseTHoj cutyanuju. Hemormy-
HO je U3 jeIHOT M3y3eTKa M3BOAMTH OIIITE IPABMIO Jla CYHPYXXHUK HeMa
IpaBoO Ha y[ieo y TOM APymTBY. Takohe, HepuUXBaT/BMBO je MUIbEHE Ja
61 OBJie caMO YNMCAaHM CYNPY>KHMK OATOBApao CBOjOM IMOCEOHOM MMOBM-
HOM U YJI€7TIOM Y 3ajelHN4KOj MMOoBMHM. HampoTus, ako je yor y mpuBpeHo
OPYWITBO YHET U3 33jefHUYKE MMOBMHE U VICTU INPENCTaB/ba U3BOP IPUXO-
la Off KOra ce CyNPY>XHUIIM U3AP)KaBajy, OHJA UMAMO CUTYaLMjy U3 4YlaHa
187 TlopopnuHor 3akoHa. Ped je o 3ajemHMYKoj o6aBe3M 3a KOjy CYNpPYXK-
HUIY OfIFOBAPajy COMMIAPHO LETOKYITHOM 3ajefIHNIKOM MMOBJMHOM, a HE O
noce6Hoj o6aBesu u3 wi. 186 IlopopuuHor 3akona. Tako,u y ciny4ajy ga fobe
10 TIpMMeHe MHCTUTYTa Tpobujama (3a Koje je MOTpeOHO [a ce CTEeKHY II0-
ceOHM yC/IOBM), OBaKaB CTaB HEMA OIIPaB/lamba.

Kapa je ped o aKIIMOHapCKOM JIPYLITBY, pa3MaTpaHu cTaB uMa ciefiehe
apryMmenTe. Kammran akumoHapcKor ApyLITBa je NOfie/beH Ha akIjije, Kao
XapTuje off BpPeHOCTH, 3a Pas/IMKy Off YAesa, YIPaBo ca IybeM fAa ce noseha
IpOMeT/BUBOCT KanuTtana. Ha oBoM MecTy ce mctude jja je nmpeHoc moryhe
OTPaHUYUTI YTOBOPOM O OCHMBAY, YKOIUKO Ce IPeABIU/M IPaBo Ipede Ky-
HOBVHE aKIlMja Y OCHMBAYKOM yroBopy. Takobe, kako ce cpefcTBa ynoxxeHa
y aKIMOHAPCKO APYIITBO He MOry moByhu, fomasu Ko Aeporupama mpaBu-
71a TIOPOZIMYHOT TIpaBa fja ce 3abparmyje CaMOCTATHO PACIIOarame Je/IoM Y
HeOoIIpefe/beHo] 3ajefHn4YKoj nMoByHN. HaBony ce u fa cy mpaBa U3 akuuja
II0 TIPaBIUTy Hee/bMBA, Te aKIMja YBeK I MO MPaBUIy MMa CaMo jeHOT MMa-
Olla, a KaKO ce aKIjyje He MOTY JIe/INTY Ha aKIjyje Mame HOMMHA/HE Bpefi-
HOCTH, CBE TO 33ajefIHO MOBOAY [0 3aK/by4Ka Ja HU y OBOM CIIy4ajy APYyru
CYNPY>KHUK HeMa IIPaBO Ha aKluje IpuBpesHOr ApyuTBa. JogaTHo, cMaTpa
ce ma 61 oBO 6110 HeMoryhe 1 360T Bplleka YIpaB/badyKMX NIPaBa MPUINKOM

I7Tacaiba 1 OJ/Iy4dliBarba. 18

CynporaH CTaB 0 OBOMe TeMe/buMO Ha crnefiehum pasmosuma. IIpso,
cuUTyalyja ca OrpaHM4YeleM IIpOMeTa aKlMja IPaBOM Ipede KyIOBU-
He Bakmhe camo y cny4ajy orybema 1 pacnonarama IpaBoM, LITO y KOH-

18 [I. CnujerrueBuh, 240-241.
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KpeTHOM HMje cny4aj. Cynpy>XHUK 1 OBJle CTMY€ aKIMje II0 OCHOBY CY/ICKe
OfUTyKe KojoM OM ce mopienia 6padHa TeKOBMHA, a CTHUIIAEke OBMM IIyTeM
Hlje OTpPaHMYEeHO [IPaBOM IIpeye KYIIOBJHE, YaK U Kaja 6u 6110 yroBOpeHo,
Oynyhu ma y ocHOBM IpeficTaB/ba u3yseTak. [lajbe, 4nmbeHNIa f1a ce YIOKeHa
CpefICTBa He MOTY MOBYhM Baky 3a CBa JpyIITBa KaluTanaa ¥ UCTa He yTH-
4e Ha IIPaBo CYNpPY>KHMKA 4Mja je 3ajefHNYKa MMOB/HA yHETA ¥ MPaKTUIHO
3aMerbeHa 3a akiyje, fa gobmje akuuje. OBe ce pasmMarpa IpaBO CYIPYX-
HJKa Ha akuuje, a He Ha mospahaj ynora. Hajame, TauHo je fa cy nmyHa
npaBa Koja IPOMCTMYY M3 aKIuja Hefe/buBa (He ¥ MMOBMHCKA, AVBUAEHTE
U [p.) ¥ Ta4HO je Ja ce aKluje He MOTY Je/INTH Ha aKIlyje Mambe BPeNHOCTH,
3a pasnuky ofi yaena. MebyTum, y cnydajy kazma ce mecu ma axkumje Oymy y
CYBJIACHMILUTBY Ha OCHOBY 4I. 256 3aKOHa O NMPUBPEIHMUM [JPYLITBMMA, CYB-
JIACHUIIN aKIMje OCTBapyjy IpaBo I71aca U IIpaBO Ha IPUCTYI aKTUMa U JO-
KYMEHTMMa [IPYIITBA U3 4YaHa 464 OBOT 3aKOHA CaMO IIPEKO 3ajelHNYKOTr
nyHoMohHMKa Koju ce ofpeDhyje copasymom cBux cysmacHuka. OBo Moxe
OUTH ¥ CYNPY>KHMK KOju je ymmcaH Kao wiaH. To 6u 6mao y ckmagy n ca
4yl 174 cr. 2 IlopoguyHOr 3aKOHA Ifie Ce HABOAM fia jeflaH Ofi CYNPY>XKHM-
Ka ITIOC/IOBE PEIOBHOT YIpPaB/baiba 3ajeflHNIKOM MMOBMHOM IIpeflysuMa Y3
IPeTIIOCTaB/beHY CaITTACHOCT APYTOT CynpyskHuKa. OBo, MehyTnm, He yTide
Ha [IPaBO CYNPY>KHUKA Ha IUBUJIEH/IE ¥ OCTa/Ia MMOBMHCKA ITpaBa (HIIp. TMK-
BUJJAOLIMOHY OCTaTaK). [JofaTHO, ca M3y3eTKOM JIPYLITBA Ca jeTHOM aKILIMjoM,
aKIMjaMa ce yIJTaBHOM pacIo/iaKe y makeTuMa (CTo, IBeCTa aKIjyja, 3aBYICHO
ofi cry4aja). OBo 3HauM fla apTyMeHT O HeJe/bMBOCTU AKIMja He CTOju, jep,
ImpeMjia caMa akijuja Huje [le/blBa, OCHOBHM KalUTas ApyuITsa jecre. OTyzna
6u 610 Moryhe 1o 0CHOBY OpayHe TEKOBMHE IIPU3HATI CYNIPY>KHUKY IIPaBO
Ha ITOJIOBMHY aKIMja, a He IPABO Ha MOJIOBMHY CBaKe akKIMje MOjefuHAIHO,
KaKO Ce TO y HaBefIeHOM CTaBY IIpe[iCTaB/ba.

VI3 cBera HaBefieHOT He BUAM Ce Pas/ior 300T Kora Ou CYIPY)XHUKY KOju
Hje YIVICaH Kao YWIaH APYIITBA Tpebao IPU3HATH CaMo IIPaBO Ha HOBYAHY
BpenHoCT ynora. Haume, un. 174 Tlopopnynor 3akoHa mpepsuba a cynpysk-
HMLM PACIOa)Xy MMOBMHOM 3ajeHUYKN U CIIOPasyMHO. YKOIUKO O1 jeaH
Off CYIIPY>KHIUKA PacIoJarao 3ajefHNYKOM MMOBMHOM 0e3 carylaCHOCTH Jpy-
ror CyIpy>kKHNUKa, a HMje ped O MOC/IOBMMA PeNOBHOT pacIiofarama, cMaTpa
ce fja OM IpyTy CyNpy>XHMK MMao IIPaBO Ha HaKHAJy BpeJHOCTM oTyheHmx
cpencraBa. MebyTum, kaga je ped O yIOTy YHETOM y IPUBPESHO JPYLIT-
BO 13 3ajeJHMYKe VMOBUHE, YOIIIITe He MOpa OMUTM ped O CaMOBO/BHOM
pacronaramy jefHOT off cynpy>kHuka. Hampotus, moryhe je, yak u pemoB-
Ha CUTyaluja, la CYIPY>XKHUIIM CBOjOM 3ajefHIMYKOM OfITYyKOM OCHMBAjy VN
MHBECTUPAjy y npuBpenHa gpyumrsa.llopen Tora, oBakBo pelreme 61 MOITIO
6uty u rpy6o HenmpaBM4HO U3 Bulle pasjora. CxomHo wiaHy 145 3akoHa o
NPUBPENHUM APYIITBUMA, MUHMMATHU OCHUBAYKM KallMTal KOfL pyIITBa ca
orpaHndeHoMm oxrosopHourhy je 100 aunapa. Huje morpe6Ho MHOro Mari-
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Te, I1a CXBATUTY Ja YKOIMKO OM Cce HaBeleHU CTaB NPVUMEHNO, CYNPY>KHUK
6u Morao ja IpuUMM TeK CMMOONNYHY BpegHOCT of 50 AMHapa IO OCHOBY
y/oTa y OCHOBHY KaIMTaJI, NaKo je MIMOBMHA JIPyIITBA Heymopemuso seha.'”
Hwuje Temko 3aMucimTyi Hu CUTyanyjy y Kojoj 6y CyImpy>KHULIM 3ajeHNYKI
CBOjMM PaJloM CTBOPM/IN IIPUBPENHO APYIITBO Koje 61 OM/I0 YIMCAaHO CaMo
Ha je[THOT Off ’bJIX, a JJa Ceé HaKOH Tora pasBefly. HakoH Tora, Cynpy>kKHMK Koju
je 3afipao cBe yiene 3ak/bydyje Opak ca ApyroM 0co6oM 1 HEIIOCPeJHO IOo-
cre Tora ymmpe. Cynpy>KHUK U3 Apyror 6paka, II0J IPETIOCTaBKOM Jia Huje
OuI0 [pyrMX HaclefHMKa, Haclehyje ymeo y mpuBpegHOM [pyIITBY y Koje
je Cympy>XHMK M3 IIpBOT 6paka y/arao, LITO je II0 HAIlleM CTaBy OYMITIEFHO
HETpaBUYHO.

De lege ferenda, 3anmaxxeMo ce 3a [JOIIyHY 3aKOHa KOjoM OM M3pm4m-
TO OMIO MPU3HATO Jla yAeIM U aKIMje HACTaaM IO OCHOBY y/IOTra KOju IIO-
THYe U3 3ajefHNYKe VIMOBMHE CYIPY)XHMKA KA0 U IPUXOAY Off OBMX IIpaBa
IPe/ICTaB/bajy HUXOBY 3ajeqHNYKY MMOBMHY. HapaBHO, cymnpyxHuuu 6m
UM/ TIpaBo Aa OpayHMM YrOBOPOM Ha APYIM HA4YMH ypefe OBO IUTAe,
am1 61 Ha OBaj HauMH Cabuja yroBOpHa CTpaHa OWIa y JOBO/BHOj Mepu
3amTrheHa AMCIOSUTUBHNM pPelleheM 3aKOHa.

IV Orpanmyema nmpomera yjena 1 aKiyja myTeM
6pavyHoOr yropopa

[Tocroju morpeba fa ofpenuMo HadMHe M YCIOBe IO KOjUMa je MO-
ryhe BpInTy IpoMeT aKiuja u yfena myTeM 6padHor yroopa. Kako je 6pau-
HJI YTOBOP HOJHOPMMpPAH y MOPOAMYHOM IIpaBy, TO he HaM, Kaja je ped o
OrpaHMYEVIMa, IPUMapaH U3BOP OUTY 3aKOH O IPUBPENHUM APYIITBUMA,
KOjJ CaZip>Ky OIILITA OTPaHMYera 33 MPEHOC yAeIa U aKIyja, Kao 1 3aKOH O
TPXKUILITY KalnTana, KojuM ce ypebhyje mpomer aximja Koje ce KOTUpajy Ha
Oep3u.

1. Oprauko ApymITBO

Oprauko fpmrBo cxopHo 3I1JI-y je ApymTBO fiBa MM BMIIE OpTaKa
KOjJi Cy HEOTPaHMYEHO COMUAPHO OATOBOPHM L[eJIOKYITHOM CBOjOM MMOBM-
HOM 32 obasese npymTsa.”’ Takobhe, ompenemyije ce wr. 101 3I1]I-a aa cBa-
KV OpTaK mMa opfamheme 3a o6aB/bare pajiibyl ¥ PeJOBHOM IOC/IOBAIbY,
JIOK Ce pajiibe KOje He CIaJiajy Y PeOBHO II0C/IOBabe MOTY Mpey3eTH CaMo
carmacHomhy cBux opraka. HaBefieHa HeorpaHmdeHa conmmjapHa OArOBOp-

19 YV nurupanoj mpecyau AmnenmaumoHor cygaa y Kparyjesny Ik 242/16 cynmpyxHuky je
TIpMMEHOM HaBEeMIEHOT CTaBa Jlofie/beHa BpefHocT of, 2.000,00 nunapa.

20 3IIM, um. 93.
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HOCT U OrpaHMYerbe /la O IOC/IOBMMA BaHPENHOT MOC/IOBalba OJIYdyjy CBU
OpTaIny, TOBOAY /IO TOTa Ja ce u3Mehy opTaka cTBapa jefaH 3aTBOPEHM Of-
HOC JIMYHOT TOBepemba (intuitu personae).’’ OBO HEM30CTABHO BPIIN YTHUIA]
Ha NpaBWia IpeMa KOjuMa ce BpILIM IPeHOC yfena y OKBUPMMaA OpPTAyKOT
npywmtBa. Haume, un. 97 3I1]1I-a onpenerbyje fa ce yoeo y OpTadKoM APYIITBY
IPEHOCH YTOBOPOM Y IUcaHoj GopMM Ha KOMe HOTIINCK MOpajy OUTH oBepe-
HI Y CKJI[ly ca 3aKOHOM Koju ypebyje opepy nmormuca. Crunanan yaeo ctude
TAHOM perMcTpaluje IpeHoca Y ATeHIMjU 3a IMpuBpegHe peructpe. [ambe,
yiaaH 98 3I1]I-a meduuunie na je mpenoc ypena msmeby opraka crmobopmas,
aKO OCHMBAYKMM YTOBOPOM HMje IITa fpyro mpommcano. Konayno wi. 99
3I1]]-a ce oppebyje ma, ako yroBopoM 0 OCHUBamWYy Huje apyrauuje ypeheno,
OpTaK He MOKe 6e3 CaIJTaCHOCTY OCTaIMX OpPTaKa IpeHeTH (IITO YK/bydyje U
y/Iarame yziena y Ipyro MpUBPefHO APYLITBO), a HM HATH Y 3aJI0Ty CBOj yAeo
tpehem nuy.

Jakrte, yKONMMKO OY CYIIPY>KHULY >KeJlen ja OpayHiM yTOBOPOM 06y-
XBaTe yjiese, OHY OM HajIipe MOpPaM fIa TO YYMHe Y MICaHoj GOpMM ca OBEPOM
nornuca. OBepa noTNMca Mo CBOjoj IPUPOAYU IPeCTaB/ba IOTBPAY UAEHTH-
TeTa CTpaHaKa Koje YrOBOP 3aK/by4yjy Off CTpaHe OpraHa jaBHe Bepe, a/ll He
U TIPOBEPY CafipXKMHE YyroBopa Koju ce sak/pydyje. Ilopoguanum 3akoHOM
Kao opma O6padHOT yroBopa IpoOMICaHa je comeMHu3anyja yropopa. ITocry-
IIaK CONIEMHM30Bamba YK/by4yje U IIpOBepy UAEHTUTETA CTPAHAKA, Te je jaBHI
OeNe>XHMK Jy>KaH Ja KOHCTATyje UIEHTUTeTe CTPaHaKa y COTeMHM3AIVIOHO]
Kmay3ymu (wi. 167 3akoHa o BAHIAPHUYHOM TIOCTYTIKY>” 11 W, 936 3aKoHa 0
jaBHOM 6enexxHmmTBY>). OTy]a MOXeMO CMaTpaTy Jia je YC/IOB MOCTAB/heH
3aKOHOM O NPMBPENHUM [PYLITBUMA Yy IOITeAy GhopMe yroBopa, y Kojoj ce
IPEHOC BPIIN,VICITYEEH.

Y mpakTMYHOM CMUCTY, ¢ 003MpoM Ha 00aBe3y KOjy jaBHU Oemex-
HJMK MMa Ha OCHOBY WI. 93) 3akoHa 0 jaBHOM O€/IeXHMIITBY, Y KOHKPETHOM
cay4ajy uctu 6u tpebano ma opbuje fa conmeMHu3yje O6padHy yroBop KOjuM
Ou ce pacroznarazo ymenoM OPTAuKOT APYIITBA YKOMMKO CYNPY>KHUIIM He
IpUIOXKe OMI0 OCHUBAYKM YTOBOP OPTAvyKOr APYILITBA, KOjUM Ce MCK/bY4yje
npasuo 13 wi. 99 311]I-a, mmy ofryKy opTaka KojoM 61 ce J03BO/NO ITPEHOC
yz#ena myTeM 6padHor yropopa. PoToKonujy HaBeeH!X JOKyMeHaTa y CKJIa-
my ca wi. 107 3akoHa 0 jaBHOM O€eXHMUINTBY, jaBHU Oe/IeXXHNUK OM MOpao
Kao IpUIOTe YyBaTH y3 COJIEMHM30BaHU OpadHy yrosop. JJofaTHo,y comeM-

21 JoparHo, wiaHoM 110 3I1]I-a ce ompebyje ma ce cBe ofTyke OpTauyKOr HPYLITBA JOHOCE
jelIHOTTIaCHO.

22 3axoH O BaHIIAPHMYHOM TOCTYIKY, Cr. inacnuk CPC, 6p. 25/82 n 48/88 n Cna. inacHux
PC, 6p. 46/95 - np. 3akoH, 18/2005 - ap. 3akoH, 85/2012, 45/2013 - ap. 3akoH, 55/2014,
6/2015 n 106/2015 - mp. 3aKoH.

23 3axoH o jaBHOM 6Oenexxuuutsy, Cn. inacuuxk PC, 6p. 31/2011, 85/2012, 19/2013, 55/2014
- Ip. 3aKoH, 93/2014 - gp. 3akoHn, 121/2014, 6/2015 n 106/2015.
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HM3aLMOHY KJIay3yay 61 MOpao yHeTHM Jia je CTpaHKe YIO3HAao ca 3HadyajeM
HaBeJJeHNUX Ofipeniou 1 orpaHundera. HapaBHoO, ykasyjeMo 1 Ha o6aBe3y fia 6u
CYIPY>KHUIIY MOPA/IM jaABHOM OeTe>XXHUKY IPUIOKUTU U UCIPABY KOjoM 61
IoKasa/lu CBOjCTBO BJIACHNMKA HA HaBEJHUM yJenuMa.

2. KomanguTHO ApymITBO

KomanputHo npymtso je mmo ui. 1253 I1]]-a npuBpenHo APyLUITBO Koje
MMa HajMame [iBa YIaHa, Off KOjUX HajMame jelaH 3a obaBe3e oArosapa He-
OTPAaHMYEHO CONMMIAPHO (KOMIUIEMEHTAp), a HajMame jeflaH OfiroBapa orpa-
HIYEHO JI0 BUCHHE CBOT HeyIulaheHor, OfHOCHO HeyHeTor yhena. Komanaut-
HO JPYIITBO Ce IO CBOjOj IPMpPOAM Haaa3y Ha TpaHuuM usMehy apymrasa
JMIA ¥ JIPYIITaBa KaluTana. 3a pasiaMKy Off OPTAYKOr [pPYyLIBa, Y OKBUPY
KOMaHIMTHOT IIOCTOje /INIIA KOja OTpaHNYeHO OAToBapajy 3a o6aBese pymlIT-
Ba. 3aTO je MOTPeOHO PasMOTPUTH NMUTaE IPEHOCA yliela KOMIUIEeMeHTapa
¥ IIpeHOCa y/ena KOMaHAUTOpa OHA0c00, jep ce IpaBuIa MpeHoca KOf|, BbUX
pasnuKyjy. 3akoHofaBal Hac ynpaso Ha To u ynyhyje. Yranom 129 cr. 2 3a-
KOHa O IIPUBpPEJHMM APYIITBMMA ce IpenBuba ma ce Ha IpeHOC yAena KoM-
IJIeMeHTapa CXO[JHO IPUMeElbYjy IpaBMU/a Koja ce OJHOCe Ha IIPEHOC yfena
Kof, opTaukor apymrTsa u3 4wi. 97 go 100 3II[J-a. OBo 3ampaBo 3HaunM jja ce
Ha IIpeHOC yfie/la KOMIUIEMEeHTapa MpUMelbYjy IpaBuia Koja CMO IIPeTXof-
HO HaBeJIN. JeIVMHMU M3y3eTaK Koju ce oBJie HaMmehe jecy mpaBmia 1o Kojuma
ce BPIIN IIPEHOC yfena usMelhy koMmaHAMTOpa ¥ KOMIUIEMEHTapa, C 0631poM
Ha pasIMuuT OONMK OfTOBOPHOCTM (OrpaHMYeHa M HEeOTpaHMYeHa) Koju je
Be3aH 3a OBe yjene. Y TOM CMUCIY, IIPaBMIO O CIOOOTHOM IIPEHOCY yHena
usMeby opraka oze Mopa 6uty Mopudukosano. Jame, craBoM 3 wiaHa 129
3I1/1-a ce M3pmumMTO IMpONMUCYje fla KOMAHAUTOP MOXKE CTTOOOITHO NpEeHeTU
CBOj y/ieo MM Jieo yZiela Ha APYyror KOMaHANTOpa WK Ha Tpehe muie. JaBHn
OeeXXHMK, Y CTy4ajy Aia je OpayHuM yroBopoM obyxsaheH yior koMmaguTopa,
He 6u MMao o6aBe3y ja yrmo3opaBa CYNpPY>KHUKe Ha OrpaHMdema. Takobe,
HM CYHNpPYXXHMIM He OM MMamy o6aBe3y [ja HOCTaB/bajy IPUIOTE y3 CBOj
CacTaB/beHU YTOBOP, CEM OHUX KOjUM OM CYNpPY>KHMLM JJOKa3alu CBOjCTBO
B/IaCHUKA Ha yleNy.

3. IpyumTBo ca orpaHn4eHoM oaropopHourhy

JpymTBO Ca OrpaHM4YeHOM OATOBOpPHOIINY je APYIITBO y KOMe jefaH
WM BUILIE WIAHOBA [PYLITBA MMajy YAie/le y OCHOBHOM KalUTaly HpPYILUT-
Ba, C TUM Jla WIAHOBM JIPyIITBA He OArOBapajy 3a obaBese APYIITBA OCUM Y
CTy4ajy IpuMeHe MHCTUTYTa Mpobujara mpasHe muanoctn.”* Kao mro cMo
paHmje pa3Marpaiy, IPYLITBO ca OTPAHNYEHOM OfTOBOPHOLINY IIpefcTaB/ba

24 3I1M1. un. 139.
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APYIITBO KalMUTajaa ¥ y TOM CMUC/IY IPUOPUTET Y APYIITBY y OJHOCY Ha
YaHa MMa 0e3NnMYHy KanuTasl. Vako y#eo 1.0.0. HeMa CBOjCTBO XapTuje Of
BPETHOCTIL,> M3 HaBEIEHOT 611 TIPONCTUIAIO /A je TIPOMET y/ieNa y Hadeny
crno6opan. OBo n3puunto crumymuiue 1 9wi. 160 3I1]-a, anu camo y okBupuma
OrpaHMYeba IOCTAB/LEHNX 3aKOHOM U OCHUBAYKMM yTOBOpOM. UnmeHuna je
Zia je 3aKOHOZiaBall IpefBueo OpojHe MOryhHOCTH 3a OrpaHNYee IpeHoca
yzena Ha Tpeha nmuuja. Hajsaxunje orpannderse, ¢ 0631MpoM Ha TpeTMaH KOju
My je JJa0o 3aKOHOJIaBall, jeCTe OTpaHMYerbe KOje Ce€ OJHOCH Ha IpaBo Ipeye
KYTIOBMHE yJiena, perynucano 4. 161-169 3I1]I, koje y>xuBajy ysajaMHO 4/1a-
HOBM [PYIUTBA. JeIVHO OBO OTPaHMYEI€ je YCIOCTaB/beHO KAao IO3UTHBHA
3aKOHCKa NPEeTIOCTaBKa.

[TocraBspa ce muTame Kako O MpaBo Mpede KyNOBMHE MOIJIO yTUIA-
TV Ha IIPEHOC yAena Koju 6u 6umo BplueH myTeM OpadHor yrosopa. OH 1o
CB0jOj IPUPOAY HMj€ KJIaCM4YaH yTOBOP — TPaHCAKINja, O YEMY CMO DaHUje
rosopmmn. Crora ce He 6M MOrao IojiBecTH Iof mojaMm mpopaje. C fmpyre
CTpaHe, 3aKOH He TOBOPM UCK/bYYMBO O KYIOBMHM, Beh o ,,ipeHOCY” yAena,
IITO je WMpK nojaM. Munubema cMo ia 61 6padyHy YroBOP HOLIA0 IO YAap
IpaByUIa O IpaBy Ipede KymoBuHe. CMaTpaMo, Takobe, ja 611 y KOHKpeT-
HOM C/Ty4ajy Mopayo fohu o usBecHe MopuduKalyje oByxX npasuia. Yman
APYLITBA KOjJi Ceé KOPYUCTY IPAaBOM IIpede KYIOBMHEe 6M 61O y>KaH fHa Io-
JIOKU TIPaBUYHY LieHY Y/iela y UMOBMHY (3ajEHMYKY mn moce6Hy, wiv Beh
PEXUM KOju 6M CYNPY>KHUIM YCIOCTaBMIN) y KOjy 61 ymeo 6uo mpenet. Y
HOCTYIIKY IIPeHOCa Ipef, HOTapoM, CYNIPY>KHUIM 61 HOpef jaBHe UCIIpaBe O
BJIACHUIITBY HaJ I€TIOM, jABHOM Oe/IeXXHMKY MOpasy MIPUTOXKUTH JJOKa3e O
UICIIYHeHOCTH yCIoBa Koje npensuba mpaso npede xkynosune. OHu 6, aa-
KJIe, MOpa/iy HOfHETU VI OCHUBAYKM YTOBOP KOjUM Ce UCK/bydyje IpaBo
npede KyIOBUHE VN, TAK, M3jaBe WIAHOBA PYIITBA KOjUM Ce OJpUYY ITpaBa
Ipede KYHOBMHE 32 KOHKPETHY TpaHCaKLujy. Y 063up Ou HOLUUIM U JOKa3u
(HIIp. mOBpaTHMIIE) [ja Cy WIAHOBM OWIN HOHYDeHM M fa je mMpOoTeKao pok
y KOMe Cy MOITIM MCTHUIIATY CBOje IpaBO IIpedye KYNOBMHE. YKOIMKO HEKU
ofi ycnoBa npensuheHNx 3aKOHOM O NMPUBPENHNUM APYIITBMMa He 61 610
UCIYIbeH, jaBHU OeNeXXHMK 61 610 HykaH [a ofduje ma comeMHu3yje Gpad-
HJ yTOBOP.

3aKOHOM O IpPUBPEINHMM APYIITBUMA je npensubeH m exempli causa
KaTajior MOryhmx orpaHudema Koje WIAHOBM [PYLITBA MOTY IIpeBUETU
y ocHuBa4ykoM yrosopy. Tako ce kao moryhHocT mpensuba mpeHoc ynena
CaMOo Y3 IIPeTXOfIHY CaIJIACHOCT WiaHoBa ApymTsa (wi. 167 3I1/-a). IlocToju
MOTryhHOCT fja ce IpeHOC OrpaHNYM Ha Taj HaYMH TO he CKyNIITHHA APYyLIT-
Ba OPEIMTH JIIIe KOMe IIPeHOCUIALl MOpa MOHYAUTY IIpeHoC yaena (wi. 168
311]]-a). Konauno un. 170 3I1/I-a paje ce m3puunrto MoryhHoCT fa ce OcHM-

25  Ynmopeputu un. 150 3I1]I.
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Ba4KIM YTOBOPOM IIpefiBU/ie U ApyTa ayTOHOMHA OrpaHN4Yeba.yY CBUM OBUM
CITydajeByMa, ako OV jaBHU OeIeXXHMK U3 JOCTaB/bEHOT YTOBOPa YTBPAVO Ja
IIOCTOjU HEKO Off HaBeIeHNX VJIU IPYTO YTOBOPHO OrpaHMYeme, 61o 6u ny-
’KaH Jla O IbMMa CYNPY>KHUKE IIOyYu.

4. AKIIMOHAPCKO APYLITBO

AKIMOHAPCKO [PYIITBO ce y 3aKOHY O IPUBPESHUM [pPYLITBUMA fie-
¢uHMIIe Ka0 NMPUBPAHO JPYLITBO YUjM je KalMTa/l IOfe/beH Ha akIiyje.
Axnyje, cTora, IIPEACTaB/bjy XapTHje Off BpEHOCT! KOjiMa ce MOTBphyje ma
je ’BUXOB MMaJal yHeo (yIUIatio) ofpebheHn yior y oCHOBHM KalnuTas aKIjy-
OHapCKOT JIPYIITBa, Kao ¥ jia uMa ofipeleHa mpasa y ToM apymTey.2’ Akiuje
Cy cepMjcKe XapTuje Off BPEIHOCTY U Kao TaKBe JleMaTepujannu3oBaHe CXOJI-
HO 3aKOHCKOj ofjpef6u OuBIIer 3aKOHa O TP>KUIITY XapTUja Off BPEJHOCTU
M IpyruX GMHAHCUjCKUX MHCTPYMeHaTa’® (3aMereH 3aKOHOM O TPXKUINTY
karmrana®’). OHe ce Bojle Ha padyyHMMa L[eHTpaTHOT perucTpa XapTija o
BpenHOCTH (y labeM TeKcTy LleHTpamam perucrap).

Kapa je peu o mpeHocy akumja, uctu je ypeben wianom 261 3I1]-a.
3aKOH je CTMIY/INCAo JIa je MPeHOC aKIuja CIoOOfjaH YKONMMKO CTaTyoOM aK-
IIMIOHAPCKOT [IPYIITBA IIPEHOC HMje OTPaHMYeH IPaBOM IIpeye KYINOBMHE
WM TIpeTXOAHOM carmacHomhy apymrsa. MehyTnm, kaza je ped o mpeHo-
Cy aKIumja M TpaBa U3 aKIuja jaBHOT aKIMOHAPCKOT APYMITBa,”’ UCTH ce He
MO’Ke OTPaHIYHTH,” OTHOCHO CM06OMIA TPOMeTa aKIMja BAKM Y TIOTIYHOCTH
3a jaBHA aKIMOHAPCKa IpyTBa.>> CTOTa, OrPAHNYersa MOTY MOCTOjaTH CaMo
KaJia je ped 0 aKlijaMa HejaBHOT aKLIMOHAPCKOT IpyIITBa. Pasyor 3a oBo jecTe
fla Cy aKijyje Kao KalmTaa y OOMUKY XapTuje Off BpeMHOCTH IpenBubeHe Kao
TakBe Jja 6u ce mro je Moryhe Bumie nosehana wyuxosa nmpometr/pnBocT. Kama
je ped 0 HejaBHMM aKIMOHAPCKMM JAPYLITBMMA, OTpaHNYaBambe IIpaBa IpeHoca
je Moryhe myTem mpaBa Ipede KYIIOBJHE M/ IPETXORHOT Of00perha APYLITBA
YKOJIMKO je TO IpeiBuheHO CTaTyToOM, Ha IITa Ce CXOZHO IPYMEbY]y IpaBua

26 3I1M, wr. 245.
27  MuogpparMuhosuh, ITpuspegro iipaso, Kparyjepan, 2016, 632.

28 3axoH O TPXXUIITY XapTHja Off BPeNHOCTH U APYIUX (pUHAHCUjCKUX MHCTpyMeHara, C.
inacnux PC, 6p. 47/06.

29 3axoH o TpxuuTy Karmrana, Cn. inachuk PC, 6p. 31/2011, 112/2015 u 108/2016.

30 JaBHa aKIMOHApCKA IPYINTBA Cy OHA KOja Cy YCHEIIHO M3BPIINIIA jaBHY IOHYAY XapTuja
Ol BPeHOCTH y CK/Iafly ca Of0OpeHMM HPOCIEKTOM, OFHOCHO aKIJje OHMX JpyIITa-
Ba KOjuMa Ce TPryje Ha PerylIMCaHOM TPXXMUIUTY ¥ MYITUIaTePaaHO] TProBavKo] I/IaT-
¢dopmu. Ca ocTaa aKIMOHapCKa APYLITBA 4uje aKIjlje HUCY jaBHO eMUTOBAHE CY T3B.
HejaBHA aKIOHAPCKa [IPyLITBA.

31  3IIH, un. 261 cT. 6.
32 Mupxko Bacumesuh, Komitanujcxo aipaso, Beorpan, 2013,320.
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KOja Bake 3a JIPYIITBO ca OrpaHudyeHoM ofroBopHourhy.*> Mebhytum, 3a pas-
JIMKY Of, [1.0.0.-3, KOJ, aKLIMIOHAPCKOT' APYINTBA IPaBoO IIpede KYIIOBJMHE Mopa
ce TI0CeOHO TPENBUAETI CTATYTOM, T€ He IMOCTOjM AVCIIO3UTUBHO IPABU/IO O
IbETOBOM IIOCTOjalby.

C mpyre cTpaHe, 3a IPOMeT aKIiMja jaBHOT aKIMOHAPCKOT IPYLITBA Bayke
npaBwIa 3aKOHa O TPKMINTY Karurana.> TproBuHa, OHOCHO KyTIOTPO/aja 1
IPEHOC OBMX aKI[Mja ce BPIIY Ha 6ep3y WIN Ha My/ITWIATEPATHOj TPTrOBAYKO]
wiardopmu (BaHOep3aHCKO OpraHu3oBaHoO TpxkuiuTe). MehyTnm, kaja je peu
0 IIPEHOCY KOjI Ce BPIIN IIyTeM OpayHOT YrOBOPa, MCTH je HaeKo O/mmKu Hec-
TEPETHOM YCTyTIakby, HETO TPTOBMHY U TEPETHOM YCTYTIamby. Y TOM CMUCITY, 32
Hac je off moceGHOT 3Hayaja open6a wi. 229 cT. 3 3aKOHA O TPXKMINTY KaI-
TasIa, KOjoM Ce IPOINCyje Aa ce IPeHOC PMHAHCHUjCKMX MHCTPyMeHara (3Ha4n
¥ aKIyja) II0 OCHOBY YTOBOpPa O IIOKJIOHY M YTOBOpa O YCTYIalby XapTHja Of
BpeHOCTM 6e3 HaKHaje BpIIM ITyTeM IIMCAHOT YTOBOPA OBEPEHOT Off CTpaHe
HAJIJIeXKHOT OpPraHa, HMITO 3HA4YM Jjd HUje HEeOIXOJHO IPOMeT BPIINTH IIPEKO
6epse.

Jlaxe, MpaKTUYHO TJIEfaHO, IPUIMKOM CO/IEMHI30Bamba yTOBOPa Cy-
OpYy>XHMUIWM 6U Hajipe 6mMmm Ty>KHU fla mputoxe nsBop u3s LlenTpamHor pe-
TUCTpa XapTHja of BPeHOCTY, KOjUM JI0Ka3yjy IIOCTOjarbe IIpaBa CBOjIHE Ha
axuujama. [Topep Tora 6u, yKOIMKO je ped 0 HejaBHOM aKI[MIOHAPCKOM JIPYLIT-
BY, MOpa/li IOCTABUTY CTaTyT, Kao ¥ Jpyre floKaze KojuMa 61 ce yTBPAMIO
fla Cy CBa OTpaHMyYerba IIPeHoca MCIOMITOBAHA WU Jla He TTOCTOje, UCTO Kao
U KOJ IpYLITBa ca orpaHndeHoM oarosopHohy. Ocnamajyhu ce Ha paHuje
HaBeJIeHO, YKO/IMKO 611 ce 6pauyHyM yrOBOPOM PACIIOIarajio akijyjaMa jaBHOT
aKIMOHAPCKOT IPYILITBA, JOBO/BHO 61 6110 moctaBuTy m3Bop us Llentpan-
HOT perucTpa XapTuja Of BPeRHOCTH, ¢ 003MpoM Ha yTBpheHy crmobomy
ycTylama OBUX aKluja. Tek HaKOH IITO cCe yBepM Jla Cy CBa OrpaHMYera
VICK/by4eHa, jaBHU OeNleXXKHUK Tpeba Ja MpuUCTaHe Ja COMeMHM3Yje OpadHun
yrosop. CBa ymo3opema Koja jaBHM OeleXXHUK ymyhyje, HEOIXOZHO je fa
yHece 1 'y CONeMHM3ALNOHY KIay3yIy.

V 3akmpydak

HakoH cmpoBesieHe aHanmu3e NOTpeOHO je fla WM3BENeMO HEKOJIM-
KO 3aK/bydaka. Mo)keMo KOHCTaTOBaTu fia je Moryhe fia ce mpomer mpaBa
(n3meby ocramux m mpaBa CBOjMHE Ha y#eMMMa M aKI[UjaMa) BPIIM ITyTeM
6pauHor yrosopa. ITopep Tora, KOHIIENT YCBOjeH y HAIIOj IPAaBHOj TeOPUjU
U IpaKcy, 10 KOMeE Y/IeM ¥ aKLyje HacTalu IO OCHOBY yjIora IOPeK/IOoM
U3 3ajeflHNYKe VIMOBMHE He CIAJajy y 3ajefHNUKy, Beh moce6Hy MMOBMHY

33 3IIM, un. 261 ct. 7.
34 3IIM, un. 261 ct. 3.
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CYNPY>KHUKA KOjI je YIMCaH Kao WiaH APYLITBA, CMATPAMO HEIIPaBUYHUM U
HeOIIpaB/IaHMM, KaKO Ca CTAHOBUIITA TEHJIEHIIVja ¥ YIIOPEIHOM IIPaBY, TAKO
¥ ca CTAHOBMINTA oMahuX 3aKOHCKUX pelllerba. Y TOM CMUCTY IpejIaXxeMo
CYIPOTHO pelllee 10 KoMe Ou yaemu u akuuje Tpebano ga Oyay cBpcra-
HI Y 3ajefHIYKY MMOBMHY CyIpy>KHNUKa. KoHauHO, MpoMeT yzena u akijuja
ce KaKo OOMYHMM TaKO M OpadyHyM YrOBOPOM MOpa BPLIUTH y OKBMPUMA
OrpaHMYera Koja Cy HOCTaB/beHa IPAaBIIMMA IPUBPENHOTr IIpaBa 3a CBaKy
IpaBHY (GOpMY IIOHA0COO.

Nikola MILOSAVLJEVIC, LL.M.

SHARES AND STOCKS IN THE MARITAL PROPERTY
REGIME AND MARITAL AGREEMENT REGIME

Summary

Development of family law contractualization, and restoration of capital-
ism in Serbian society, has brought us to some interesting crossovers between
family law and commercial law. In this regard, in this paper, the author has
analyzed the possibility of transferring of company shares by the martial (pre-
nuptial/postnuptial) contract. Furthermore, there is an analysis regarding posi-
tion of company shares in Serbian law marital property regime, since it is one
of preconditions for transferring the shares by the martial contract. The last
part of the paper deals with the conditions under which it is possible to transfer
company shares by the marital contract.

Key words: Marital contract, company shares, marital property regime,
transferring of the shares, transferation conditions.
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Mapxo TOMIh
jaBHU Gene>xHUK y BapeBy

JABHO BEJIEXHMIITBO Y PEITYB/IMIIN CPBUJN -
OIOABPAHA IIUTAIHA

»-..3aXBaJ/byjyhu TaKCeHMM MapKaMa 1 IedaTima
OH je y cBOje Bpeme 610 apburap nctue.!

Pesnme

Pag ce 6asu ogabpanum auitiareuma u3 jaeHoi GeneiHUMNEa Kojd,
o muwmwery ayimiopa, 3aspehyjy gucxkycujy. Ilpeu geo paga 6asu ce jegrum
ActieKToM CIalllyca jasHux OenexHuKa — Hellocimiojarem jasHoOeneH HuKol
umyHuitieria. Jlpyiu geo paga pasmamipa UpasHu wipeiman 6eciipasHo
usipahenux objexaitia u3 yina upomeinia Heiokpeminocitiu. Tpehu geo paga
HAINAWA6A HEKONIUKO UPpegHOCIiY U HegoCTlaillaka 3aKoHa 0 HOoCHLYiKY Yilu-
ca y kaiiaciap Hetioxpeiinociiu u 6ogosa. Ha xpajy, y ueinispiiom gesy ce
U380gu 3aKmwyuax.

Kmwyune peuu: jasnu OenexcHuyu, umyHuiiei, ipahesuncka go3eona, 3ajeg-
HUYKA UMOBUHA CYUPYHHUKA.

1 Canman Pymipmu, Jeya donohu, Beorpan, 1987. ronuue, 482. IllaBHM jyHaK OBOT MOHY-
MeHTa/IHOT poMaHa, CaieM CyHaj, IyTa paToM paspyuieHoM [lakoM (zaHauimwy baHrmazer)
U Haylasy Ha HaIyIITeHY KaHIelapujy jaBHOT OenexxHuka. Ha crony cy octane ,Haodape
Ca ITOJIOBMYHUM OKBI/IpI/IMa, HaHyH_ITeHI/I IIe4aTu I TAKCEHE MapKe“. AyTOp OBOT pana BCSY
TeMe pajia ca YBOJHMM LIMTATOM IIPOHAIa3yu y KpxKourhy MomoXkaja jaBHOT OeleXXHMKa y
HallleM IIpaBy HACIIpaM BeJlMKe OATOBOPHOCTH KOjy OBa jaBHa [IEIATHOCT COOOM HOCH.
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I ITonoxaj jaBHOT GeNe;KHNKA y IPaBHOM IOPETKY
Peny6rmuke Cp6uje, y3 OCBPT Ha HEMOCTOjambe
jaBHOOeTeKHUYKOT IMYHUTETA

ITonokaj jaBHOTr GeneXxHMKa y moMaheM IpaBHOM CHUCTeMY je CBOje-
BpcTaH. Jako ra 6upa MUHUCTap Ha[IeXXaH 3a IIOC/IOBe paBocyha, oH Huje
Jleo M3BpIIHE BIACTH, jep je, IO 3aKOHy, CaMOCTaaH 1 Hesasucan.” Cym My
MOXKe IIOBEPUTU CIIpoBoberme IOjefVIHMX BaHIAPHUYHMX IOCTYIAKa, alIu
TO jaBHOT GeTeXHMKA He YHM JIeIOM CyJCKe BIACTH, jep Huje cymuja.’ Y
nomahoj Teopuju je M3HET CTaB Ja jaBHU OeNIEXHMK ,He 00aB/ba HY aIBOKAT-
CKy, HU [p>KaBHY, Beh ocobeHy 1 131BOjeHy jaBHY HeTaTHOCT, CIIeLUPUIHY
jaBHYy cmy0y.",, Joll je pedeHo fia je ,JjaHAIlbeM jaBHOM OeIeXXHMKY ApiKa-
Ba IpeHenta jaBHO oBnamhere /1a M3/aje jaBHe ucpase.

JaBHUM 6eneXXHMK je of Ap>KaBe HOOMO 3PHO BIACTY, MIIAK, JpXKaBa
He CTOjM M3a IbeTa: 3a LITeTy KOjy MpMuMHM Tpehum miuma y obaBbamy
jaBHOGE/IeXHIYKe /IETATHOCTY OATOBapa UCK/bY4UBO OH.® JaBHU GemexxHuK
OfirOBapa 3a LITETYy KOjy NMPOY3pOKyje y 00aB/bamy CBOje mpodecuje, ako ce
Hje IOHAIIA0 ,O0HAKO KaKO je Tpebaso®, mocMaTpaHo U3 yIa HOOLITPeHe
nipodecroHaHe OirOBOPHOCTI. JeIHA Off OJ/TMKA JIATMHCKOT HOTapujata je
JIMYHA OJIFOBOPHOCT jABHOT GeeXXHUKA 3a MPOy3POKOBaHy mrety.’ Y Tmo-
IJIefly BPCTe OATOBOPHOCTH, ped je O Cy0jeKTMBHO] OATOBOPHOCTH, IO OC-
HOBY IIpeTIoCTaB/beHe KpuBnuile.” CTelleH KpUBUIlEe HUje pelleBaHTaH, jaBHNU
Oe/leXXKHUK OATOBapa U 3a IITETY KOjy MPUYMHY OOMYHOM HEIaXKHOM, KaKo
CTIeiu 3 3aKOHCKUX IIPOIINCa.

2 3akoH o jaBHOM 6enexxunurty, Cayxbenu inachux PC, 6p. 31/2011, 85/2012, 19/2013,
55/2014 - mp. 3axoH, 93/2012 - mp. 3axoH, 121/2014, 6/2015 n 106/2015, 4. 2 cT. 3.

3 Vinuja Babuh, ,JaBHUM 6GeleXXHNUK U jaBHOOENEXHNYKe MCIIpaBe — 3allMCHUIN OpraHa
IIPUBPEJHNUX [PYLITaBa U OBepe HUXOBUX OCHUBAYKUX aKata‘, [Ipaso u iipuspega, 6p.
4-6/2014, 81.

4  3opan Tomuh, ,Ommra jaBHOmpaBHa obenexxja HoTapujara (jaBHOT Geme>XHMIITBA),
Jasnobenexrnuuxo ipaso (ypenuuk [Iparop Xubep), Beorpap, 2006, 196.

5  Mapko Bypbesuh, ,OnroBopHocT jaBHOT 6e/e)XHMKA 3a LITETY NMPOY3POKOBAHY COII-

CTBEHOM pajmoM (mpema 3aKOHY O jaBHOM Oene>XHUIITBY)®, Ycknahuearve ocnosHoi

apasa Cpbuje ca upasom Espoticke ynuje — 2011, (ypenHuk Byk Paposuh), Beorpap,

2011, 472.

3aKOH 0 jaBHOM 0ee>KHMINTBY, Y. 58.

M. Bypbesuh, 476.

Dejan Bypbesuh, Jasnobenexnuuka genaminoci, beorpan, 2014, 16.

O 0 N

Enec buxnh, Memuxa ITornakuh, Cedepun Cymesuh, Mapuuko IInasumh, Homwapcko
ipaso, Capajeso, 2012, 80.

10 Mopen 3akoHa 0 jaBHOM 6enmexxHMIITBY U3 2002. romuHe je mpeasubao fa jaBHu Oemex-
HUK 3a LITETY KOjy NMpOy3poKyje Tpehmm nunuma y o6aB/barmy JeTaTHOCTY OAroBapa
caMo y CIy4ajy HaMmepe WK Kpajibe Hermaxwwe. M. Byphesuh, 483.
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Ocum 1o ocHOBY rpahaHcKOIpaBHe OfTOBOPHOCTH, jaBHU Oemex-
HUK TIOAJIeXXe ¥ AUCUMIUIMHCKOj UM KPUMBUYHO] OITOBOPHOCTM y Be3M ca
ob6aB/pameM jaBHOOeNeXHMUKe fenaTHOCTH. OBor myrta ce Hehemo 6aBuTH
AUCIMIUIMHCKOM OfiroBOpHOomINy, Ia JO7asMMo 7O TeMe OBOT Jiefla paja:
jaBHOOENIeXHMYKOT IMYHNUTETA. JaBHU Oe/le)KHUK Ce 4eCTO Has3uBa ,,lIPEBeH-
TUBHVM CYAVjOM', jep je, Y CK/Ialy ca Ha4ye/IOM IToy4aBamba CTPAHAKa, (heroBa
MIUCHja Jla CTIpedy TojaB/buBatbe CropoBa.'! YV Toj ymosu jasuu Genesxank
1Ioy4YaBa 1 CaBeTyje CTPaHKe, I1a U3pakaBa CBOje MUliberve Y USHOCK ipas-
He ciliaséose, yHOCehN VX IOTOM y TIOyKe ¥ YIO30pema jaBHOOETeXHMIKe
ucrpase. Any, OH HeMa T3B. MaTepyjaTHO-TIPaBHY UMYHUTET 3a U3Pa’KEHO
Munbere,'? kao mTo ra uMajy cymuje.'* To Moxe oBecTH 10 ayToleH3ype
y IOCTyIIamy jaBHOT GenekHuKa. [Ipo6meM je MspakeHMju IpyU MOCTYIABY
jaBHOT OeTeXXHMKa Kao NMOBEPEeHNKa CY/ia, jep OH Tajla 3aMcTa MOCTyIa Kao
Cymmja, caMo IITO Huje 3amTrheH Off OATOBOPHOCTH 3a M3HETO MMIN/bEbe
y Of/lyKaMa [IOHeTMM Y BplIely INoBepeHux opnamhema. Y Teopuju je
npuMeheHo ma, 3a pasmmuKy of Cyfuje ,HOTap Kajla KOPUCTY CBOj CTaB Y
BpIllely HOTapcKe Cyx6e Moxe KpuBudHO omrosapatu.“'* Bepyjemo ma
3aKOHCKO PETy/MCambe MaTepyja/HO-TIPAaBHOT jaBHOOENIEKHIIKOT VIMYHNTE-
Ta He OM LIKOZM/IO KBaIUTETy jaBHOOene>XXHMYKe npodecuje, Beh 6u jaBHe

OenmexXHMKe ,0CI000ANTIO IPUTHCKA KO, 00aB/bama CIy>XOeHe ILYH(HOCTI/I“.IS

IT Pacionarame o6jekTuma Koju cy usrpahenn
6e3 rpaheBuHCcKe mo3BOTIE

1. ITocraBmbame npobdrema

IIpn ypebemwy canxumja sa GecrpaBHy rpafmy objekaTa 3aKOHOpA-
Ball Bara u3Mel)y ABa Beunra MHTepeca: jaBHOT U IPUBATHOL. Taxo ce, pagn
3aIlTUTE jaBHOI MHTepeca CAaHKUMOHMIIY cajauimby u Oyayhu OGecrpaBHU
rpajuTesby, Koju, rpagehu HemokpeTHOCTH 63 0f0Operba 3a USTPaLibY, YNHE
KPUBUYHO f1en0.'® Aju, jaBHY MHTepec ce IITUTY M OTPAaroM 3a pellereM

11 . ba6uh, 82.
12 Parxo Mapkosuh, YeiiasHo tipaso u tionuitiuuxe uncitiuiiiyyuje, beorpax, 2006, 626.

13 3akoH o cyaujama, Cnyxbenu inacuux PC, 6p. 116/2008, 58/2009 - ognyka YC, 104/2009,
101/2010, 8/2012 - omnyka YC, 121/2012, 124/2012 - opnyxa YC, 101/2013, 111/2014 -
onnyka YC, 117/2014, 40/2015, 63/2015 - opnyka YC, 106/2015, 63/2016 - ognykxa YC n
47/2017, un. 5.

14 E. buxuh, M. IToBnakuh, C. Cymesuh, M. ITnaBiuh, 64.
15 E. buxuh, M. Ilosnakuh, C. Cymesuh, M. ITnaBiuh, 64.

16 KpuBnunu 3akoHuk, Cnymbenu inacnux PC, 6p. 85/2005, 88/2005 — ucmp., 107/2005 —
ucnp., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016 n 35/2019, 4n. 219a. ¥
IMTamy je KpUMBUYHO fieno rpabema 6es rpal)eBuncke 703BoIIe, Koje je yBeieHO 3aKOHOM
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craryca 6e30poj HEIIOKpPEeTHOCTH Koje Cy OecripaBHO m3rpabeHe y BpeMeHy
KOje je 3a HaMa, Ka/ja TAaKBO [IOHAIIatbe Hfje 6110 CAHKIMOHUCAHO KPUBUY-
HOM oprosopHourhy, Beh je 6110 ycTa/beHO HMOHAIIabe CPICKUX TpafiuTeba,
takopehn meo ¢onknopa. HacympoT jaBHOM MHTepecy CTOju IPUBATHYU VH-
Tepec y BUAY 3allTHUTe IpaBa IpUBaTHE CBOjMHe Ha OecripaBHO marpabenum
06jeKTIMa, Kao HajuIupe BIACTM HA CTBApPIL.'’

IIpen jaBHe Oene)XKHUKe Ce CBAKOJHEBHO IIOCTaB/bajy 3aXTEBU 3a CO-
JIeMHU3aIlJjy yrOBOpa O IPOMETY HEIOKPETHOCTM Koje cy usrpabene 6Oe3
omobOpema 3a marpazmwy. Pasor 3a To je jegHOCTaBaH: TakBUX objekaTa je
MHOT0, a ayTOHOMNja BOJ/be CTpaHaKa Ce, Kao HadyeJl0 0OIMrallMoHOr 1IpaBa,
Mopa nomroBaTi. [Ipema ToM Hadeny, CTpaHe y OOIMTallIOHUM OFHOCUMA
cy cnobopiHe, y TpaHMIlaMa IPUHYAHUX IPOIINCA, jaBHOT TIOpeTKa 1 Ko6pux
obudaja, 1a cBOje oHOCE ypefe Mo cBojoj Bo/bu.'® 3ato je morpe6HO ma
jaBHM Oe/IeXXHUIY 3ay3MY 3aKOHUT CTaB Y IIOITIEY OBe BaXKHE TeMe, KaKo 61
ce cayyBa/Iy Off OATOBOPHOCTM 32 M3HETO MUILIUbEe (IIOMITO HeMajy UMYHM-
TET) ¥ KaKo 61 BOJ/bY CTpaHaKa yOOIMYNIN Y 3aKOHUTH IIPABHY 110CA0. YTO-
BOP O IIPOMETY HEIOKPETHOCTH 3aK/bydyje ce Y OOIMKY jaBHOOETeXHUIKI
norephene (conemrnsosane) ucrpase.'”” Y IIPaBHOj TEOPWjU je M3HET CTaB
fla ce Taj yTOBOp MOXKe 3aK/bYYNUTH ¥ Y CTPOXOj popmu, popmu jaBHOT Oe-
JIEKHUYKOT 3aIlica, LITO je KaCHMje M3PaXKeHo U Y IpaBHOM CTaBy BpxoBHor

Kacal[JiOHOT cy;[a.20

2. Tpu 3aK0Ha 0 MCTOj TeMHU

Tpu 3akoHa ypeDhyjy oBy Temy, ITO je /10lIe pelee jep YMamyje CHa-
Ty BlIalaBiHe IIpaBa u nosehasa moryhHocTi 3a apburpeproct. To cy 3akoH
0 TPOMETY HENOKPETHOCTH, 3aKOH O TUTAHMPAby M U3TPaibu’’ 1 3aKoH 0

0 usMeHaMma 1 fonyHaMa KpuBuuHor sakonuka, Crymbenu inacuux PC, 6p. 72/2009. Ta
HoBema KprBuuHOr 3aKoHNMKa CTynuIa je Ha cHary 11. cenrembpa 2009. ropuse.

17 O6pen Crankosuh, Muoppar Opnuh, CitisapHo iipaso, 9. HeusMerweHO M3name, beo-
rpap, 1999, 56.

18 3akoH o obnuranyuoHnM opHocuma, Cnyxbenu nucii COPJ, 6p. 29/78, 39/85, 45/89, -
omnyka YCJ u 57/89, Cnymbenu nuciti CPJ, 6p. 31/93 u Cnymcbenu nuciti CLT, 6p. 1/2003
- YcraBHa noBespa, 4. 10.

19 3akoH 0 mpoMeTy HemokpeTHOcTH, Crywmbenu inacnux PC, 6p. 93/2014, 121/2014 n
6/2015.

20 IIpeppar Tpudyuosuh, ,Ipu cnopHa nurtama (KOHBaIMAaLuja, COIEMHM3aNNja, 00jeK-
TUBHJ POK 3aCTape/IoCTV MOTpaXuBama 1o Wi 376 ct. 2 300)% Bunifien Bpxostoi
KacayuoHoi cyga, 6p. 3/2016, 119-120; ITpaBHu craB ycBojeH Ha cegHuuy Ipabhanckor
ofie/berba BpXOBHOT KacallMOHOT Cyfia OfpKaHoj 25. oKTo6pa 2016. roguHe, o6jaB/beH v:
Bunitien Bpxoerol xacayuonoi cyga, 6p. 1/2017, 320.

21 Cnymbenu inacuux PC, 6p. 72/2009, 81/2009 - ucmp., 64/2010 - omryka YC, 24/2011,
121/2012, 42/2013 - opnyka YC, 50/2013 - ognyka YC, 98/2013 - onnyka YC, 132/2014,
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o03aKomemby objekara.’” TlomTo je MPBONOMEHYTU 3aKOH sedes materiae 3a
TIPOMET HETIOKPETHOCTH,> IOTMYHO je 610 2 ce y memy Habe ompen6a Koja
3abpamyje nmpomer GecrpaBHO n3rpaheHnx objekara (ako je To 611a Hamepa
3aKOHOJ]aBIla). YMECTO TaKBOT pelllerba, 3aKOHOJABal] ce OIpeenno 3a TpU
ofipende y Tpu pasmndnTa 3aKOHA, KOje TeK Kajia ce, IIOIyT C/Iarajmiie, Croje

Y jeMMHCTBEHY LIEMNHY, ajy OATOBOP Ha TAaKO Ba)XHO IUTAHE.

IIpBo, 4. 4a 3aKOHa O MPOMETY HENOKPETHOCTH IpOMICyje crenehe:
»AKO jaBHU O€/IeXKHVIK, Ha OCHOBY M3BPLICHOT YBU/A Y PETUCTAp HEMOKpPeT-
HOCTM VIY Ha JIPYyTY Ha4MH, YTBPJM Jia je IpefiMeT YTOBOpa O TPOMETY HeIlo-
KpeTHOCTH 06jekaT mnm nocebaH fieo srpafie 3a Koju Huje u3faTa ynorpebHa
T03BOJIa VIM Y IIOITIERY KOTa je Y TOKY IIOCTYIIAK JieTajausanyje, Jy>KaH je fa
0 TOMe yTI030pY YTOBOPHMKE 1 Jla O TOMe YHece YII030pembe y CKIaly ca Ipa-
BI/IMMA KOjuMa je ypeheHa jaBHOOe/NIeXHMYKA JIeTATHOCT, a aKO Ce yTOBOP-
HMLY IPOTUBE YHOLIEHY YII030Pema, jaBHM OeleXXHMK ofduja fa mpegysMe
TpaxkeHy cry>kOeHy paamy.“ OBa ofpenda peluasa jefaH feo mpobrnema jep
ce OJIHOCH Ha JiBe BpCTe o0OjekaTa: OHe 3a Koje je u3zara rpaheBuHCKa 103BO-
7a, anmy Huje u3fiaTa yrnorpebHa HO3BOMA, ¥ OHE Y IOIVIENy KOjUX je MOCTY-
IaK jIeraamsanyje y Toky. CaMo IMOTOWY NPUIAJAjy KaTeropujyu 6ecrpaBHO
nsrpahennx ob6jexara. AKo jaBHU O€e>XXHUK YTBPAM fia je Y TIOIIERY HUX I10-
CTyIaK JIeraju3anmje y TOKY, yTOBOp ce MO>Ke COTIEMHM30BATH, Y3 YHOLIEHe
onrosapajyher ynosopema y conemHnsanuony kmaysynyny.>* Mebytum, osa
ozipeni6a ce He OJTHOCK Ha C/y4aj Kajia je objekar 6ecripaBHoO marpaben, a mo-
CTyIIaK JIerajusanyje Huje y TOKy, o yeMy he 61Uty peun KacHuje.

Ipyro, utanom 106 cT. 2 3akoHa O M3MeHaMa M HOIyHaMa 3aKo-
Ha O IIAHMpAky W MSTPafilbu’ mpomucano je cnenehe: ,3abpamyje ce pa-
CIoyarame CBUM OO0jeKTMMa WIM Je/oBMMa objekTa msrpabheHmx mocre
CTyIama Ha CHary 3akoHa KojuM ce ypebyje osakomeme objekara, 6e3 m3-
maTe TpabheBMHCKe [103BONIE MM pellera U3 4iaHa 145. oBor 3akoHa.” 3a-
KOH Koju ypebyje o3akomeme objekaTa jecTe 3aKOH O 03aKOmemY 0bjeKara,
KOju je cTymmo Ha cHary 27. HoBeMOpa 2015. ropmue. Jlakie, 3abparmeHO
je pacmonarame o6jeKTMMa Koju Cy OecrpaBHO M3TrpaheHM mocie MOMeHY-
Tor laryma. OHY He MOTY GMTU TIpeMeT o3aKomema.’® ObjexTiMa Koju Cy
npe Tora OecripaBHO usrpabeHM H03BO/BEHO je pacronarame. 3abenexbda o

145/2014, 83/2018, 31/2019 u 37/2019 - fp. 3aKOH)
22 Cnymobenu inacnux PC, 6p. 96/2015 u 83/2018.

23 ,IIpoMeT HEMOKPETHOCTH, y CMUCIIy OBOT 3aKOHA, jecTe IIPEHOC IIpaBa CBOj/HE Ha HeIlo-
KPETHOCTH IIPAaBHMM IOCTIOM, Y3 HaKHafy win 6e3 HakHaje . 3aKOH O IPOMETY HeIo-
KPETHOCTH, Y/l 2 CT. 1.

24 1. Bypbesuh, 85; 3akoH 0 jaBHOM 6eneXXHULITBY, Wi 936 cT. 1 Tay. 10.
25  Cnymbenu inachux PC, 6p. 83/2018.

26 3aKOH O 03aKOmemY, 4. 6 CT. 9.
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3abpaHM pacrojarama HEIIOKPeTHOCTMMA Koja ce y TOM C/Iy4ajy ymucyje y
KaTacTap HeMOKPETHOCTH, AeK/IapaTopHe je mpupoze, 6yayhu fa je 3abpana
pacronararma, Kao OrpaHnderbe IpaBa CBOjIHe, yCTaHOB/beHa ex lege.

Tpehe, HoBerama 3akoHa 0 03aKomemy objekara’® yBemena je o6asesa
HaJl/leXXHe rpaficke yupase ga Cry61 3a KaTacTap HEIIOKPETHOCTH HOCTaBU
HOTBPAY fa je ofjekaT y IOCTYIKY 03aKOIeHa, Y LMY ymuca 3abenexode
sabpane oTyhema o6jexra.”’ MehyTum, caMmM 3aKOHOM HMje 3a6parmeHO
pacronararme 00jeKTMa KOjii Cy y IOCTYIIKY O3aKOmea. To gabe 3Ha4M fa
je 3abenexba 3abpane oTyhema 0b6jeKTa y OBOM CIY4ajy KOHCTHUILYTAUBHOT
kapaxitiepa, uMajyhm y Bupy fa 3abpaHa pacroyarama He HacTyIIa IO CUIN
3akoHa. Ta 3a6enex6a, jeTHAKO Kao ¥ OHA IPOIICaHa 3aKOHOM O IUIAHNPAY
U M3TPajby, CpedaBa pomMeT becrpaBHo usrpaheHnx objexara 3a Koje je y
TOKY TIOCTYTIAK 03aKOHea.”

3. Kako ce oppeauTy NpyImKoM coleMHMU3aIuje?

Mosxemo u3Byhy Tpy 3aKk/bydKa y Be3u pacrosaramba HelIOKPeTHOCTH-
Ma 6ecripaBHO marpabennx objexara. IIpBo, HeMa muIeMe Aa je 3a0pameHO
pacronarame ob6jeKTuMa Koju cy OecripaBHO usrpabenn mpe 27. HoBeMOpa
2015. ropuHe, 6e3 0631pa Ha TO Ha 1M je y KaTacTPy HENMOKPETHOCTU YIIM-
caHa 3abenexx0a 3abpaHe pacronaramwa uim He. JIpyro, ako je 3a 6ecrpaBHO
usrpahenn objekaT y TOKy HOCTYIIaK 03aKOema (eranmsanyje), f03B0O/beH
je weros mpoMeT (y>KI I10jaM Off PacIiofarama), jefluHo IITO je jaBHU Oemex-
HIK Yy TOM C/Iy4ajy AY>KaH [a y COMeMHM3ALMOHY K/Iay3y/ly yHece IpOIuca-
HO ynosopeme. Tpehe, jaBHM Ge/le)KHUK HY Y3 TIOMEHYTO yIIO30perhe He CMe
Jla COlIleMHM3Yje YroBOp O mpoMeTy OecrpaBHO msrpabeHor objexra ako je y
KaTacTPy HEMOKPETHOCTU YIMCaHa 3abenexxba 3abpaHe oTyhemwa, y cxiagy
ca 3aKOHOM Koju ypebyje o3akomeme objexara, jep je Taj 3aKOH y OZHOCY Ha

27  3aKoH 0 M3MeHaMa U JoIyHaMa 3aKoHa O IUIAaHMpamwy U U3rpajmsy, wi. 106 cT. 4.

28  3akoH 0 M3MeHaMa M JOIyHaMa 3aKOHA O 03aKOmemwy objekara, Cryxbenu inacnux PC,
83/2018, urm. 28.

29 ,HamrexHu opraH sa 03akomeme je Ay)KaH [ja 3a cBe 00jeKTe KOjU Cy y MOCTYIIKY
03aKOmelba 110 CIy)XOeHOj AyXXHOCTU JOCTAaBM OPraHy Ha/JIeXXHOM 3a IIOCTIOBE [JPXKaB-
HOT IIpeMepa U KaTacTpa MOTBP/AY fia je 06jeKaT y MOCTYIIKY 03aKObeba, Y LUbY yIuca
3abpaHe orybema 3a Te objekte y BURy 3abenexbe, y pOKy Of LIeCT Mecely Of LaHa
CTyIama Ha CHATy OBOT 3aKOHA.“ (3aKOH 0 M3MeHaMa I [OIlyHaMa 3aKOHa O 03aKOeIbYy
objexara, wi. 28) OBaj pok je ucTekao 6. ampwia 2019. rofuHe, anu je pasyMHO IIpeT-
IIOCTaBUTH Jia je ped O MHCTPYKTMBHOM pOKy, Oymyhm ma Huje mpommcaHa HUKaKBa
CaHKIMja 32 IETOBO IPOIYIITAEbE.

30 3axoH O MOCTYIIKY yINCa y KaTacTap HEMOKPETHOCTU ¥ BOKoBa, Crymbenu inactux PC,
6p. 41/2018, 45/2018 1 31/2019, un. 14 cT. 3; ,,3ab6enexoba 3abpane oryhemwa u onrepehema
MMa 3a CBPXY /i YIIO30pY IIPUOGABIOLA A COIICTBEHNK HE MOXKE CIOGOJHO PacIIonararTy
HenokperHoiuhy.“ O. Crankosuh, M. Opnuh, 355.
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3aKOH O NPOMETY HENOKPeTHOCTH lex specialis y morneny marepuje 03aKo-
mema objexkaTa. Y clydajy onmcaHoM y mpBoM 1 TpeheM 3ak/bydKy oBOr Ia-
Cyca, TaKaB YTOBOD O IIPOMETY HEIIOKPETHOCTI 610 61 HUINTAB, jep je Heros
IpefMeT He[OMYIITeH.

IIpema YcraBy Pemy6nmke Cp6mje, 3aKOHOM ce MO)XKe OTPaHUYUTH
HaunH Kopumhema nMosuHe.*” TakBa 3aKOHCKa OTpaHIYera MOpajy GUTH
jacHo pedumHMCcaHA, Kako OM ce yHOBO/BMIO 3aXTeBMMa BJIafjaBMHE IIpa-
Ba.* Tlopey Tora, moTpe6HO je MpaBuTH pasmuKy u3Melhy IPaBHUX TIOCTOBA
paciionaiarva HEMOKPETHOCTMMA U IIPABHUX IOCIOBA Uipomeiiia HEIOKPETHO-
ctuma. U jeguu u gpyru cy Manudecranyja opramhema BIacCHIKA Ha IIPaB-
HO pacrionarame ctBapu (ius dispodendi).* MebyTum, mojam mpomeTa Hero-
KPeTHOCTH je YU, jep 3HauM caMO IIPEeHOC IIPaBa CBOjMHE Ca IMPEHOCKOIIA
Ha ctunaona. ITojam pacmonarama HENMOKPETHOCTMMA je Iupy, obyxsara
IpOMeT HEIOKPETHOCTH, a/i ¥ OOJIMKe pacIosarama KojuMa ce He IpeHO-
ci IIpaBo CBOjuHe, Beh ce y Kopuct Tpeher 3acHMBa CTBapHO IPaBO y>Ke Off
npaBa cBojuHe (CmyXk6eHoCT, 3amora uty).>> Y Besy ca TUM, BaXHO je uctahu
Ja 3aKOH O IPOMETY HEMOKPETHOCTU M 3aKOH O 03aKOMbelhY OrpaHMYaBajy
CaMo IIPOMET HEIIOKPETHOCTH, a 3aKOH O IJIAHMPalby U U3IPafilbyl OrpaHu-
YaBa 1Ie/IOKYIIHO PACIO/Iarame HeOPeTHOCTUMA.

III 3akoH 0 MOCTYNKY ymica y KaTacTap HeMOKPEeTHOCTH
¥ BOJIOBA: MPETHOCTH M HEOCTAIN

1. HajsHayajHuje IpegHOCTH 3aKOHA

Hecymmuso Hajsehy 3Havaj HOBOT 3aKOHa O NMOCTYTKY yHMcCa y Ka-
TacTap HEIMOKPETHOCTM U BOfoBa (y fla/beM TeKCTy 1 ¢ycHoTama: 3aKoH
0 IOCTYIIKy yIuca) y ToMe je mTO je rpahanmma omoryheHo fia Ha jemHOM
MecCTy MCIyHe u rpahaHckonpaBHe 1 mopeckonpaBHe GOPMaTHOCTH Y Be3n
ca pacrosarameM HemoKpeTHoOcTH. To ce orzesia y fise OuTHe HOBMHE KOje
ce muMe yBoge. IIpBo, momTO CONMEMHM3Yje YTOBOP O paclojaramwy Hemo-
KPETHOCTUMA VIV O TOMe CAacTaBy jaBHOOETEeKHMYKN 3aIlNC, jaBHU Oermex-
HVK je mykaH ma Coy>x6m 3a KaracTap HeNMOKpeTHOCTM (Y [la/beM TeKCTY:
cmyx6a) TIOCPeCTBOM €MeKTPOHCKOT MLIA/fTepa JAOCTaBM TAKO CAUYMH-EHY

31 3axoH 0 O6NMMralMOHMM OFHOCKMA, 4. 47 y Be3u ca 4. 103 cT. 1.
32 Caymbenu inacnux PC, 6p. 98/2006, €. 58 cT. 3.

33 ,AKO je MHTepBeHIMja 3aKOHA y 0O/IACTM YCTABOM IIPOITIALIEHNX JbYACKNUX IpaBa Ho-
IIyCTUBA, OHA Ce MOPa CBECTH CaMO Ha IIPOICHBatbe HadMHa HBIUXOBOT OCTBapuBama ‘. P.
Mapxkosuh, 611.

34  O. Craukosuh, M. Opmuh, 57.
35 O. Crankosuh, M. Opnuh, 57
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jaBHOGemexxHIMUKy uctpasy.>® [ipyro, rpabaru nmajy moryhnoct (e u 06a-
Be3y) Ja jaBHOM OeNIeXHMKY Ipefiajy Imopecke Ipujase pajay yTBphema mo-
pecke obaBe3e IO OCHOBY ITOpe3a Ha MMOBVHY U IIOpe3a Ha IPEHOC amco-
JIyTHMX ITIpaBa, OJHOCHO IIOpe3a Ha IIOKJIOH 1 Haclehe, unMe ce cMmarpa fAa
Cy YHOBO/BM/IM 3aKOHCKOj 00aBe3) NMOJHOIIEeHA MOpecKe HpMjaBe.37 Ha Taj
Ha4MH Ce OCTBapyje ,Ae/IOTBOPHOCT ¥ €KOHOMUYHOCT IPAaBHUX IIOCTYTaKa,
mTo je u y unrepecy rpahana®’®

Takolye, 3Ha4yajHa HOBMHA Yy HallleM IIPAaBHOM CHUCTeMY je mpenbenesx6a
KOja ce OfHOCH Ha objekTe 1 mocebHe [ienoBe objekaTa y u3rpanmiu (y gabeM
TEKCTY: 06jeKTH y M3Tpajmbi).”” Y 3eM/BUITHO-KBIDKHOM TIpaBy, Mpernbe-
nex6a je yImc KojuM ce YCIOBHO IpubaB/bajy Wi rybe 3eM/BUIIHO-KIbVDKHA
TIpaBa, U HeH CMICA0 je y 3a06ujamy npBencTsenor pena.’’ Ipenbenexba
IIOCTaje KOHAYaH YIJIC HAaKOH OIpaBJamba ,Ha Taj HA4MH LITO Ce yK/Iamajy
HeJoCTaIy 360T KOjUX MCIpaBa Huje 6ua morofHa 3a ykmimk6y“*! ITome-
HyTa mpepbenexx6a objekara y M3rpafmyl cafp>Xu OUTHA CBOjCTBa Ipenbde-
nexx6e 3eM/BUIITHO-KIbVDKHOT TIPaBa, jep Y TPEHYTKY HeHOT ymmca objekar
y msrpanmu, kao 6ynyha crBap, He mocroju. Jlakie, He IOCTOje YC/IOBU 3a
YIIUC HENOKPETHOCTM M IIpaBa CBOjUHE Ha 10j. Ta mpenbenexoba he 6utn
OIpaBJaHa yIcoM 06jeKTa y KaTacTap HEIIOKPETHOCTY Ha OCHOBY IIPaBHOC-
Ha)XHe ynoTpebHe gosBore.*? [Toce6HO je 3HAYAJHO TO TO OPTaH KO je U3-
Iao rpaheBMHCKY TO3BOIY, O CITYXKOEHOj JY)KHOCTH, JOCTaB/ba CIY>X0U, 1O
IpujeMy ypeiHe IpMjaBe pajjoBa, IPAaBHOCHAXHO pellere O rpal)eBIHCKO]
[O3BOMY, 33je[lHO Ca [IPyrOM IPOIMCAHOM JOKYMEHTAIL[MjoM, pajy ymuca
npenbenexbe objexra y marpammu.’ Yiora jaBHor Gemexxmmka y mpume-
HJ OBe BpCTe Ipefbenexobe Oryefia ce y TOMe IITO OCTaB/ba CIYXOM yro-
BOp O MPOMETy 06jeKTa y M3TPajibil, pajii yIvca Te ucTe mpenbenexoe.

36 3aKoH 0 MOCTYIKY ymuca, 4. 21 ¢T. 1 Tad. 2 m cT. 2, m w. 22 cT. 1-5.
37  3aKoH 0 MOCTYIIKY yIuca, 4. 22 CT. 6.
38 3. Tomuh, 189.

39  3aKoH 0 MOCTYIKY yTica [I03Haje YeTHPY BPCTe YIMCa y KaTacTap HEMOKPETHOCTH: YIINC
HENOKPETHOCTH, YIIC IIpaBa, mpefdenexxy u 3abenexoy (wi. 4). Ykmbuxoba, Kao MHCTH-
TYT 3€M/PUIIIHO-KIbVKHOT IIpasBa, pas,t[BojeHa je Ha ymnmnc HEITOKPETHOCTU N ymuc npasa.
ITpen6enexba u 3abenexx6a ¥ TEPMMHOMOLIKY M CAfPXKUHCKM 3aJpiKasie Cy CBOjCTBa
KOja Cy MMaja y BpeMe Bakera 3eM/BMIIHNX Kmura. IIpen6enex6a je ycmoBHU ymuc
CTBapHUX IpaBa Ha HEMIOKPETHOCTNMMA, KOja OIpaBIaBameM II0CTaje KOHAYHM yIuc (4.
11-13). 3abenexx6a je ynuc ofpeheHnx unmeHnIa Koje Cy Off 3Hayaja 3a CTBapHa IIpaBa
Ha HemokpeTHocTuMa (W1 14 u 15).

40  O. Crankosuh, M. Opmuh, 351.

41  O. Crankosuh, M. Opmnh, 352.

42 3aKoH O MOCTYIIKY YINUCa, Wi 12 cT. 4.

43  3aKoH O IUVIAaHMpAWY U U3rpafimy, 9. 148 cr. 3.

44  3aKoH O MOCTYIKY YIINCA, Y. 22 CT. 2 Ta4. 2.
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CyCTeMCKIM TyMadeleM OBMX 3aKOHCKUX ofipefiaba, To/asi ce 10 3aK/bydKa
7ia je 3a MHULIMpatbe yruca npendenexxde objeKTa y u3rpagmy HaJyIeXkaH op-
raH Koju je uspao rpah)eBMHCKY O3BOIY, a jaBHM O€IeXXHMK je 3a TO HaJle-
XKaH y CIIydajy IpeHoca IpaBa CBOjIHE Ha TaKBOM 00jeKTy, y TOKY Herobe
U3Tpajibe.

2. HegocTranu 3akoHa

3aKoH O IIOCTYIKY ymyca JOHOCK HaM HOBUHeE y IOITIERy yIuca y
KaTacTap HEMOKPeTHOCTU II0CeOHe M 3ajefHMYKe MMOBMHE CYNPY>KHUKA.
OcHoBHM TIpo6JIeM je y TOMe INTO jefjaH YIPaBHO-IIPOLieCHN 3aKoH ypebyje
MaTepyjaTHOIIPaBHO IuTame Koje je Beh Ha opgrosapajyhu HaumH ypebheno
oponwanym 3axoHom.** Haume, Kao mpaBuio je mpomucaHo ga he, ako je
cTunanan y 6paky, y cly4ajy Kajia jaBHM OelIeXKHUK CITy>KOM TOCTaB/ba WC-
IpaBy 3a YIIUC, y KOjoj je cafipyKaH TePEeTHU ITPaBHM II0CA0, Y KaTaCTpPy HEIo-
KPEeTHOCTM OUTM yNUCaHa 3ajeJHNYKA CBOjMHA HA MIMe CTUIIA0La M HeroBOr
cynpyxHuka. Tpy cy m3yseTka: ako y MCIpaBM HeMa IOfilaTaka o Opaxy,
aKo cy oba Cynpy>KHMKa U3jaBWIa fla je ped O MOCeOHOj VMOBVMHY jeJHOT
CYNPY>KHMKA VM aKO CYIPY>XHUIM CTUYY cyc130j1/my.46 Y Ilopopguynom
3aKOHY, I0CafIalllibOj CYHCKOj MPpaKCU ¥ MpPaBHO] TEOPUjU CACBMM CY jacHO
IIOCTaB/beHN KPUTEPUjyMM IITA IIPEACTaB/ba 3ajefHMUKY, a IITa IIO0CeOHY
MMOBMHY CYNPY>KHMUKA.

Osga opfpenda je moce6Ho criopHa umajyhu y Buny na Ilopopwynnm 3a-
koH Beh ypebyje mpaBHU foMalnaj cutyanuje y Kojoj Cy CyIpy>KHULIM YIIN-
CaHM Kao CYBJIACHUIIM, C jeJHe CTPaHe, ¥ KaJla je yIMC U3BPIIEH CaMO Ha 1Me
jemHOT Of BUX — Taja Ce IPETIIOCTaB/ba Ja je YINC M3BpIIEH Ha MMe 06a

45  Cnymbenu inachux PC, 6p. 18/2005, 72/2011 - fp. 3akoH u 6/2015.

46  3aKoH 0 HOCTYIIKY ymuca, 91 7 CT. 5, CT. 7 1 CT. 8. 3ajefHMYKa U3jaBa CYNPY>KHMUKA KOjOM
noTephyjy ma je ped o mMoce6HOj MMOBUMHM jeJHOT CYIPY>KHUKA 3aIPaBO 3HauM €06y
3ajeHMYKe MMOBVHE CYIPYXXHUKA, ¥ TO peanHy Aeoby, jep he HemokperHocT mpuia-
CTH Y MICK/bYYMBY CBOjUHY jefHOM CynpyxHuky. O Bpcrama feobe 3ajefHUUKe MIMOBUHE
CYIPY>XHUKa, Bufetn Kom: Mapuja Jpamxuh, Ilopoguuro fipaso u tipasa geitieiia, be-
orpaf, 2007, 358-362. ITomTo Ta n3jaBa MOXKe OGUTU CACTABHMU [I€O y YTOBOP O IIPOMETY
HEIIOKPETHOCTH, a MOXKe OMTI 1 [faTa OfBOjeHO, ¥ GopMM jaBHOOETIeKHNIKY HOTBpDheHe
UCIIpaBe, VCIYIEHN Cy YCIOBH 3a IbeHY MyHOBAXXHOCT y morneny dopme, ¢ 063upom
Ha TO /I je 3a CIIOpasyM O feobu 3ajefHNYKE MMOBVHE CYIPY)XXHMKA IpefBubeHa ucra
¢dopma. ITopoanyannm 3akoH, 41. 179 cT. 2.

47  Tlopomm4nu 3aKOH, 4. 168, ui. 171 cT. 1; ,,JIMOBMHA KOjy Cy CYyNPY>KHULM CTEK/IN PajOM
y TOKy Tpajarba 3ajefHuIe )XUBOTA y OpaKy IpefCTaB/ba IBIUXOBY 3ajefHIYKY MMOBUHY .
Topopwuny 3akoH, 4. 171 ¢t 1. TlocebHa MMOBMHA jecTe I[eIOKYIIHA MMOBIHA CBAKOT
CYIPY>XKHMKa Koja Hije o6yxBaheHa pe>XuMoM 3ajegHuuKe umoBuHe. M. JIpamkuh, 362.
JleraspHO 0 0BOj Temu: Cnobopan Ilanos, ITopoguuno épaeo, beorpan, 2018, 323-350;
M. Ipamkuh, 351-367.
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CYNpPYXHUKa, y3 TIPOINCaHe U3y3eTKe — C pyre crpane.’ [Tpema MunIbemy
IpaBHe TeopMje, Ta IpaBIIa ,[IPeCTaB/bajy HAUMH JIa ce OCUTypa edeKTUBHA
3aIITUTA 3aKOHCKOT PEXMMA 3aje[HNYKe MMOBMHE U NpefyTpefie eBeHTyasl-
HY CKYTIM U TYTOTPAjHU CTIOPOBU O MOCTOjamby 3ajemHuuke nmosune !’ 3a-
KOH O IOCTYIKY YIICa CaMO IPOIMICYje jOII jeAHY 0O00pPMBY IPETIOCTABKY:
Zia je HETIOKPETHOCT y 3ajefHIYKOj CBOjUHM aKO Cy 00a CyNnpy»>XHMKA ymuca-
Ha Kao BJIAaCHMIIM Ca HEONpeNe/beHUM y/ienuMa. Ta IpeTnocTaBKa ce MOXe
060pUTH TOKAa30M Ja je CYyNpY>KHUK-CTMLA/IALl y CTUIalbe HeOKPEeTHOCTU
YIOKIO CBOjy NOCeOHY MMOBMHY (Ha IpMMep: HOBAall CTE€YeH IIPOiajoM
HacneheHe UMOBUHE).

Takobe, pasmaTpana onpenba yomiTe He NOMUIbE 3ajeJHUYKY VIMO-
BUHY BaHOpayHMX IApTHepa, YMMe Ce JI0/asy JI0 TapajloKca: Ha CTHUIIabe
3ajefHIYKe MMOBVHE BaHOpaYHMX IIapTHepa ce IpuMewyje camo Ilopopuy-
HM 3aKOH, @ Ha CTUIIabe ¥ YIINC 3ajeSHNYKe IMOBUHE CYIPY)XHUKA 06a Io-
MEHYTa 3aKOHa, IITO je HeJIOTMYHO aKO 3HAMO fla Cy OpayHyu ¥ BaHOpayHM
napTHEPU W3jeflHa4Y€HM Y IOITIeNy MMOBMHCKMX ofHOca. Kako je pedeno
y NpaBHOj TEOPUjH, ,BaHOpPAIHM MAPTHEPU MMajy IPABO [a Ce Ha IHUXOBE
MIMOBJHCKE OJHOCE IIPMMebYjy 3aKOHCKe ofipefioe 0 MIMOBMHCKIM OJHOCHMA
CYNpPY>KHMKa TOJ] YCTIOBOM /Ia je HIXO0Ba 3ajefHuIa KuBoTa Tpajumnja >’ [la-
KJ/Ie, IIOMEHyTa 3aKOHCKA Ofipefi6a AMCKPUMMHMUIIE BaHOpadyHe Y OZHOCY Ha
OpauHe mapTHepe.

Hajsap, ynyhyjemo KpuTuky jemHoj 3akoHCKoOj ofpenou koja ypebyje
ofHOC crmyx0e n jaBHUX OenmexxHmka. Hamme, mpaBmmo je ma Kama Cmyx-
6a of jaBHOT OeNeXHMKa IOCPENCTBOM €IeKTPOHCKOT IMajTepa IIPUMIU
jaBHOOENIEXXHNYKY MCIIPAaBy KOja je OCHOB 3a IPOMEHY Y KaTacTpy HeIo-
KPeTHOCTH, He NpOBepaBa 3aKOHUTOCT IIPOMEHe KOja ce CIPOBOAY Y CKJIa-
Ly ca JOCTaB/beHOM NMCIpaBoM, Beh cpoBoay npomeny.”” V3yseTHo, ako je

48 ]JlBa cy m3yseTKa: aKO je HAKOH YIJICa 3aK/by4eH IMCMEHN CIIOpasyM CYIpPY>KHMKA O Jie-
061 3ajefHNYKe IMOBJHE OJHOCHO GpauHM YTOBOP, M/ aKo je O MIpaBMMa CYIPY>KHUKA
Ha HENOKPeTHOCTH ofTy4nBao cys. [lopopuyny 3akoH, 4. 176.

49  Mapuwja [pauikuh, Komeninap ITopoguunoi 3axona, Beorpan, 2016, 437.
50 M. Opawmkwuh (2007), 369.

51 3aKoH O NMOCTYIKY yIuca, Wi 32 cT. 3. TuMe ce ybnakaBa pasHMHA HaCTala YKUJabeM
3eM/BUINHMX KIBWTA, KOje je BOAMO CYH, M YBODemeM jeAMHCTBEHOT KaTacTpa Hemo-
KpeTHOCTH, Koje Bomu Cry»x6a 3a KaTacTap HEIOKPETHOCTH, Koja je opraH ympase. Y
BpeMe Ba)kerba 3eM/BMINHNX KIbUIA, CYJ| je MCIUTUBAO MCIYHEHOCT M GOPMATHUX U
MaTepujanHuX ycnosa 3a ymuc. O. Crankosuh, M. Opnuh, 340.

JaBHN GeNeXXHMIM Cy HpEyseny [ieo yIOore 3eM/BUUIHO-KIIDKHOT Cyfa jep MCIUTYjy
MaTepujajiHe YCI0Be IYHOBA)XHOCTU MCIPaBe KOja jeé OCHOB YINCA, JOK je y HaJex-
HOCTM KaTacTpa HEIMOKPETHOCTH Jia UCIUTYje GpopMaHe ycaoBe. Y TEOPUjU je M3HET
CTaB J1a je ,HalyIITambe 3eM/bUITHIX KIbJUTa Y KOPUCT jefMHCTBEHOT KaTacTpa HelOKpeT-
HocTu 6ua crpannytuna Peny6muke Cpbuje. Muonr JKuskosuh, Becna JKuskosuh,
»O yBobemwy jaBHor 6enexxunuirsa y Cpouju’, 36oprux IIpasHoi gpaxyniteiia y 3aipedy,
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3aKOHOM IIpomMcaHa 3abpaHa ymuca, cryx6a he ogburtu cnposobeme ymm-
ca y Karacrap HemoKpeTHoOCTH.’> KaTacTap HEmOKpeTHOCTM caMo MpoBepa-
Ba JMICIYHeHOCT (OPMaTHUX YC/IOBA 3a YIIC (I /U je HOoCTaB/beHa MCIIpaBa
U norpebHa TOKYMEHTAIVja, ¥ fa /M Cy YMIbEHNIIe O HeIIOKPETHOCTVIMA U
JMIVMA Y CKIafly ca CTalbeM y KaTacTPy HEIMOKPETHOCTH), a aKO TH YC/IOBU
HUCY UCITyHbeHN, 06yCTaB/ba TOCTyMaK.”> MehyTuM, KaTacTap HelOKpeTHO-
cTHU je onaiheH fa, IOLITO CIIPOBefe YHNC, 00aBECTM jaBHOTI TY>KUOLA U
»OPIaH KOjJ je HaJl/IeXKaH fia 110 CIy>KOeHOj Y)HOCTI IIOKpeHe ofroBapajyhu
IIOCTYIAK 3a IIOHNINTaBame ", ako Habe f1a je pacmomarame HemokpetHouthy
y MCIIpaBM KOja je OCHOB 3a YIINC OYMITIEAHO IPOTUBHO NPUHYAHUM IIPO-
mucuma.”* OBa 370TyKa ofpeniba CTaBba y HAIEKHOCT KATAacTPy Hero-
KPETHOCTM, KaO YIIPaBHOM OpPTraHy, Aa VICIUTYje [ja /U je jaBHU OeleXKHUK
HOBpeANO MPUHYAHM IPOINC, IITO je UCK/bYyYNBa HAIJIEKHOCT cyaa. Ocum
TOTa, OHA je CYNPOTCTaB/beHa Havyely 3aKOHUTOCTH, TIpeMa KojeM CIy>k6a He
BpIIV IIPOBEPY 3aKOHUTOCTM IPOMEHe y KaTacTPy HeIOKPETHOCTM Koja ce
BPIIVM Ha TeMeJby jaBHOOENEXHIIKe UCTIPaBe.” JOII jeflaH apryMeHT y TIpu-
JIOT Te3n O yBoDhemwy jaBHOOEIeHNIKOT UMYHNUTETA 32 MULIJbEbEe U3PAXKEHO
Y jaBHOOETIEe>XHIYIKMM MCIIpaBaMa.

IV Ymecro 3akbyuka

IIpernen ofabpaHyx muTama U3 OOIACTY jaBHOT OENeKHMINTBA, KOjU
je M3HeT y papy, 3a IJ/b MMa IIOACTUIIatbe HayYHe paclpaBse O bUMa. Y TOM
CMICTTY, MCIIUTaHa je moTpeba 3a yBohemeM jaBHOOENTEKHNYKOT UMYHUTETA
3a M3paKEHO MUIIJbElbe Y jaBHOOCTIeKHNYKIM UCIIpaBaMa 1 Y OfiTyKama Jo-
HeTVM y NOBePEeHVIM BaHIIAPHNYHMM IIOCTYILMMA. JaBHM Oe/IeKHULM Bplie
M3y3eTHO OATOBOPHY jaBHY CIyxOy, mma 61 Tpebano ma O6ymy samruhenn
VMMYHUTETOM. 3aTUM, pa3MaTpaH je TpeTMaH oOjekaTa marpaheHux 6es

6p. 63/2013, 437. AyTop oBor paja ce IPUK/Iamba TOM CTaBy 13 pas3jiora ITO CMaTpa fa O
HACTaHKY, IPEHOCY 1 ralllelhy CTBAPHIX IIpaBa Ha HEIIOKPETHOCTYMA Tpeba [ja OfIydyje
CylHl, a He OpTraH yIpase.

52 YV 3aKoHy He cTOju M3pM4MTO fAa he KaTacTap HEMOKPETHOCTY OFOMTHU YIIUC, Al CXOJ-
HOM IIpMMeHOM 3aKOHa O OIIITeM YIPAaBHOM MOCTYIKY, Crymbenu inacnux PC, 6p.
18/2016 n 95/2018 - ayTeHTHYHO TyMayeme, Ha Koju yuyhyje ogpenbda wi. 20 3akoHa o
IOCTYIKY YIIVNCA, JOA3y Ce O TAaKBOT 3aK/bydka. IlomTo opraH ympase (KaTacrap He-
IIOKPETHOCTM) Y TOM C/Iy4ajy He CIIPOBOJYI IIPOMEHY Y KaTacTpy HeIIOKPEeTHOCTH, CIei
Ha he oHeTH HeraTMBHU YIPaBHM aKT KOjUM Ce ,M3flaBajal] U3jallllbaBa 3a OICTajame
jenHe mpaBHe CUTYyalyje, 3a beHO HeMewate . 3opan Tomuh, Onwitie yipasHo iipaso,
Beorpag, 2009, 200.

53  3aKoH 0 IOCTYIIKYy ymmca, 41 32 cT. 1 tau. 2, 3 u 5.
54 3aKoH 0 IOCTYIIKY ymuca, 4i1. 32 cT. 3.

55 3aKoH 0 IOCTYIIKY YIuca, 4l. 3 Tad. 5.
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rpaheBuHcke fosBone, nmajyhu y Bugy pasybeno ypebemwe oBor murama y
TPM 3aKOHA Ca Pas3IM4IMTOM TeMaTMKOM. Hajsafi, moxBajbeH je anm U Kpu-
TUKOBaH 3aKOH O IIOCTYIKy ymuca. JJobpe merope cTpaHe ce OfHOCe Ha
T0jefHOCTaB/babe (POPMATHOCTI Y Be3U Ca YTOBOPMMa O pacIojaramy He-
HOKPETHOCTH, U Ha yBobheme mpendenexbe objexara y msrpajgmu. Mane cy
My ,AyIImpame” ypehewa MaTepujaTHONpPaBHUX MUTaHba U3 MOPOAUYHOT
IpaBa, a1 ¥ HEIIOTPeOHO CTaB/balbe Y HAIIOKHOCT CIY>KOM 3a KaTacTap He-
MOKPETHOCTH Jja UCIIUTYj€e fIa JIX je yTOBOP KOjU je COMeMHU30Ba0 MM cacTa-
BUO jaBHM Oe/IeO)XHUK y CKIaAy ca NpUMHYAHUM mponucuma. Kako 6u jaBHu
OemeXXHNUK 3amcTa O6Mo ,,IPEeBEHTUBHM CyAMja“ WM, KaKO je peKao Icall,
»apOuTap MCTUHE, CMaTpaMo Jia OV IpaBHA HayKa U Ipakca Tpebaso fa Io-
TpaXke OATOBOPE Ha IMUTama KOja Cy IOCTaB/beHa Y OBOM pafmy.

Marko TOMIC
Notary public in Valjevo

NOTARY PUBLIC SERVICE IN REPUBLIC OF SERBIA
- SELECTED ISSUES

Summary

The paper deals with selected issues of notary public service which, by au-
thor’s opinion, deserve a discussion. First part of the paper deals with one aspect
of notaries public status — absence of the immunity of a notary public. Second
part of the paper considers legal treatment of objects built without building per-
mit, from the view of real estate’s transfer. Third part of the paper emphasizes
several advantages and disadvantages of Law on the Registration Procedure in
the Real Estate Cadastre and Plans. At last, the conclusion is made in fourth
part.

Key words: notaries public, immunity, building permit, marital property.
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Josana PAJI'h RAJINh
MCTpaKNBay NPUIPABHUK, JIHCTUTYT 3a ynopenHo npaso beorpap

JKEHCKO IIPEQY3ETHUHITBO Y CPBUIN

Pesume

JKencko tipegyseliHuminiéo tpegciiaénpa OUHY emy Y caspemeHom
ceeilly, kao geo upuspege jegroi gpywiiiéa. Kaxo je paszeoj ose spcitie iipeg-
y3elliHuwiiea y 1060jy, iema Huje goeomHo uciipaxcera. IIpobnemaitiuxa
passoja ycnoemwena je 6pojHum dakiopuma. Jegan og wux je uspaxceHa He-
pasHoupasHocil usmehy mywkapauya u xexa koja tociioju y Cpéuju. OHa
ycnoemwasa upobnem ycknahueara UpueamiHol u UpogecuoHanHol Hueoia,
HepasHomepHy Tiogeny KyhHux ilocnoea, UpumapHy ynoiy xeHe y togusarby
geue. Y pagy je upegcitiasmen moiyhu yimiuuaj guckpumunayuje apuaukom
3anowmasara U Ha pagy Ha HeHcKo upegysiienuuitieo. Exonomcka nesa-
BUCHOCIH, Hellocegosarve Kanuiiana, Heagekeaiina omoh gpicase jecy cepe
Koje ipeba yHatpeguitiu, kako 6u ce 6poj senckux Upegyseilinuya iosehao.
IIpoyuen je u Gpodun oHUX iHeHa Koje Cy ce ognyqune HA Kopak tpegyseii-
HUWMINBA, KOjU je pa3niol wuxo80i ynacka u Koje Kopake Upasu gpiasa KaxKo
6u ce tpoyeHainl ipegyseha y 6nacHuitiey xeHa 106ehao y wuxosy KOPUucii.

Kmyune peuu: iipegyseitinuwmiiti6o, guckpumuHayuja, pogHa pasHoupas-
HOCIll, jegHAKOCIH.

I YBogna pasmarpama

ITpo6nemaTyKa XEHCKOT NpeAy3eTHMIITBA je CIOXKeHa M Kao TaKBa
Tpeba 6UTH AeTa/bHO mpoydeHa. Kako ce cBe Bumile myiie O paBHOIPAB-
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HOCTM MYyLIKapala M >X€Ha Kao YCTaBHOM Hadely, IUTarbe pasBoja >KeH-
CKOT IPEey3eTHUIITBA y BENMKOj je MOBE3aHOCTY Ca IMOMEHYTHUM HadesIoM.
INomno ce op xumorese fa pofHa HEPABHOIPABHOCT IIPeNiCTaB/ba jelaH Off
pasjora 3alITo ce >KeHe He OJ/Iydyjy Y BeIMKOM Opojy Ha Ipeay3eTHUYKM
HOAYXBAaT. Y TOM CMUCITY, XEHCKO IPely3eTHUILITBO YC/IOB/BEHO je OpOjHIM
¢daxTopuma. PomHa HepaBHOIPAaBHOCT JOBOAM MO HejeHAKOr IIOJIOKaja
MYLIKapla ¥ >XeHe Ha TPXXUILUTY Pajia, HEMlOBO/bHY MapTULIMIIALU)Y JKEHe,
HejeflHaKy mofieny y cdepu IpuBaTHUX o6aBe3a IITO ce pedriekTyje M Ha
€KOHOMCKY HejegHakocT.. Ilopem popgHe HepaBHONPABHOCTM MYyIIKap-
Ija 1 >KeHe, jedaH of (akTopa Koju yTude Ha IpPefy3eTHUIITBO XKEHa je U
jemHakocT maHcK. [la 61 ce )KeHa IpodecroHaTHO OCTBApNIa Kao Ipefy3eT-
HUK, TOTPE6HO jOj je TIPYKUTH jefHaKe MaHCe Kao 1 MymKapiy.” [lom Tum
HOJpa3yMeBaMO yBaXkaBarbe >KeHe Kao 0cobe ca KapyjepoM, jeffHaKMX CIIO-
COOHOCTM M MHTe/NeKTyaJHUX HOTeHIMjala Kao MYIIKapall, IpU3HaBambeM
jemHakux MoryhHOCTH 3a HampeoBame, jeflHaKy ITaheHOCT a OHfa M jeflHaK
MOTEHLIMja/ 3a Mpefy3eTHMITBO. JInak, ImaBHa IpenpeKa CPIICKOM Ipefi-
Y3eTHMIUTBY jecy maTpujapxanse ctere. CpICKUM JPYUITBOM jOII YBeK JIO-
MUHMpa NATpyUjapxar, jep IMOCTOj) CBECT O TOMe Jid je XKeHU MecTo y Kyhu.
JKena ce mocmarpa xao oco6a xoja he Bogntu gomahuHcTBO U MMaTH ITTABHY
YNIOTY y OfipacTamby Jielle, JOK je MyIIKapal Taj KOjJi MOXK€ MIMATH 3aIl0C/Iehe
VIV CaMOCTasIaH 1ocao koju he mopopumm o6e3benutn nspop npuxopa. Ca
TAaKO MOCTAB/b€HMM CTAH/IAP/IVIMA, JKEHN je TeXe YCKIafUTU MpodecnoHa-
HM ¥ TIpMBATHM XXMBOT. HemocTojame 3aKOHCKMX HOPMU Koje 61 OaKIma-
ne life work balance, xkao TepMMHa Koju ce KOPUCTH Y CTPAHO] TUTEPATyPH,
ynpaBo obecxpabpyje )eHy Ja IOCTaHe HpPey3eTHUK, y Ke/bM Ja BUIIe
BpeMeHa MMajy 3a BacIuTambe jierie.” Y TaKBUM yCTOBUMA, SKeHa MMa TIPO-
671eM fla ce MOCBETU IPey3eTHUYKOM IOCTY, KOj) M3UCKYje BUIIE PajHOT
BpeMeHa Hero paji 3a Jpyror, MOPOAMYHOM >XMBOTY, Ka0O M COIICTBEHO]j JI0-
KONV ¥ TIpUjaTe/buMa, jep je 4oBek jpymrseHo 6uhe. To moxe ma po-
BeJle 10 He3al0BO/bCTBA, (pycTpalyje U IOBIaYeha U3 IPefy3eTHUIITBA.
[TarpujapxanHOCT yTUde ¥ Ha HejeHAKy JOCTYIHOCT oOpasoBarma >KeHaMma
" MyIIKapyMa. Benuku 6poj skeHa Koju Huje cTeKao moTpebHo obpas3oBame
U 3HAaKe He MOTYy HM KOHKYPUCATH 3a CAMOCTaJIaH IOC/IOBHM HMOAYXBaT U
dbuHaHCKjCKY 3aBMCH Off CBOT MapTHepa. [lakje, Ho3nIiuja MyIIKapLa 1 >keHe
y APYWITBY HUje MCTa. Y TOMe BEpOBAaTHO JIEXM Pas/IoT yaacKa y IpenyserT-
HIYKe BOJie jeHOT M Apyror mona. JKeHe To yImaBHOM 4mHe #a 6u 06e36e-

1 Francine Blau, Marianne Ferber, Anne Winkler, The economics of women, men, and work,
Pearson, 5th ed, 2006, 57.

2 Andrea Grgi¢ A, et al., Vodi¢ uz zakon o suzbijanju diskriminacije, Ured za ljudska prava
Vlade Republike Hrvatske, Zagreb, 2009, 56.

3 Jenena Bemuh Bypxosuh, ,,Ymora 1 3Ha4aj XeHCKOT Ipey3eTHNUIITBA Y Pa3BOjy HOBOT
mpuBaTHor cektopa y Cpbouju’, ITocnosna exornomuja, 6p. 1/ 2012, 23.
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Aute cebu ersucTeHINjy, JOK MYIIKapIy IpeAy3eTHUIITBO IOCMAaTpajy Kao
ipobeCHOHATHY M3a30B 1 MAHCY 32 HATIPeNaK, a He oncTanak.” Tiume moma-
3MIMO [0 IIpENpeKe 3a IOKPeTame COICTBEHOT II0C/Ia KOJ, XK€Ha, COIICTBEHOT
Kanyutana. Manu je mpouenar >xeHa y CpOuju Koje cy BIacHuUIle CTaHOBA,
3eM/bUIITA, IIOC/IOBHUX MPOCTOPA U CAMUM TUM MM j€ TeXe JIa YIO0XKe Y COIl-
cTBeHy BM3Mjy. HesanocneHoct xeHa Takobe je jeman on ¢akropa y Besu ca
JKEHCKMM IIpefiyseTHMINTBOM. CTalbe Ha TPXKUIITY pajia ¥ €KOHOMCKU PACT
Y 3eM/bM MOTY IOOOJBIIATY CUTYALUjy Y CMUCTY TIOACTHIIAja )KeHa fla ce OT-
VICHY y IIpefy3eTHIYKe Bofie Kpo3 moMoh fp)aBe y BUAY pasmMunTHX IPO-
rpama 3a start up.

VcTpaxkuBame je 3all04eTO OCBPTOM Ha II0jaM >KEHCKOT Ipefy3eT-
HUIITBA ¥ NOKylIaja fepuHnnuje ucTor. [ToToM je McTparkeH 3aKOHCKM OK-
BMP 3a Pa3BOj OBe TpaHe Ipefy3eTHUIITBA U APYLITBEHE OKOTHOCTU KOje Y
CaBPEMEHOM CBETY He MOTVBMUIIY )K€He JIa Cé OTUCHY Y IPefy3eTHUYKE BOJE,
fa 6MCMO Ha Kpajy MCTpaKMBamba IPUKa3aIM TPEHYTHY CUTYAIVjy )KeHCKOT
npenysetHuintsa y Cpouju.

II IIojam >KEeHCKOT mpeny3eTHUIITBA

Jla 61cMO cXBaTmIM 3Ha4aj >KEHCKOT NPefy3eTHUIITBA, OTPEeOHO je
nohm op camor mojMa. Y Teopuju He IIOCTOjU 3ay3eT CTaB O AeUHULVjU
npefyseTHUIITBA. Kako He MOCTOjU jeMHCTBEHA CAaITTaCHOCT €KOHOMUCTA U
COLIMOJIOra, CIarame IOCTOjM O TOMe Ja Ce IOJ, TePMMHOM IIpely3eTHHIIT-
BO IIOfIpasyMeBa ,KOMOMHOBamwe (pakTopa U JPYIMX pecypca Ha MHOBATHU-
BaH HaulMH, IpeysuMarbe pusnKa u uckopumhapame mancu®’ Jeman of ay-
TOpa HaBOAM JIa je IPeRy3eTHUIITBO JITATHOCT yCMepeHa Ha IOKpeTambe,
OpraHM30Bame J MHOBUpame I0CTI0oBa Inpenyseha €a_OCHOBHUM LWLEM
CTBapama HOBOT TPKMIITA U OCTBapuBama mobutu.® EBponcka komucuja
mana je cBoje Bubeme Ipefy3eTHNIITBA Kao Ipolieca CTBapama ¥ pasBoja
€KOHOMCKe aKTMBHOCTH ITyTeM KOMOMHOBamba aKTMBHOCTY [IPEy3MMarba pi-
3UKa, KpeaTUBHOCTYU U I/IHOBaI_U/I]a ca CHOKHMM YIIPaB/balbeM y OKBUPY HOBE
wm nocrojehe opranmsarmje.” Kao mro je mpukasawo, medunmmmja mpes-
Y3eTHUIITBA 3aBYCH off BulIe ¢pakTopa. Hekn ayTopu uctndy ga 8pe6a y3e-
T y 003Mp Ipe CBera MHOBATMBHOCT, APYTU Npey3uMame pusnka.® ITojam je

4  Cama ITantunh-Ilonosuh, ,)Kencko npegysernunrso y Cpbuju — eBoayuuja of Counmu-
jaJHe Ka eKOHOMCKOj KaTeropuju', IlocnosHa exoHomuja, 6p. 2/2014, 34.

5  Mapuja babosuh, ITonasna citiyguja o tipegyseitinuwiiiey sena y Cpéuju, Beorpan, 2012,
16.

Henap [I. Ienesuh, Kako socitiaitiu tipegy3seitinuk, beorpag, 2003, 15.
M. Ba6osuh (2012), 18.

Peter E Drucker, Innovation and Entrepreneurship, practice and principles, Bristol, 2006,
14.
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C/IOXKEH jep Ha Ibera yTudy 3aloc/eHOCT, EKOHOMCKM pacT. HecropHo je na
Ipefy3eTHUIITBO IpeficTaB/ba jeflHy IPUBPEHY AeNaTHOCT, IOfyXBaT Koja
ca co60M HOCM PU3NK, TOTPEOHO je 3Hame 1 CBeXa Mfeja.

Axo mokymamo ja gaMo geuHIIN)Y Ipefy3eTHUIle, OHa 011, IO CTa-
By MCKa3aHOM Y jeflHOj CTyHUju, IpefcTaB/bala ,eKOHOMCKOI aKTepa KOju
KOMOUHYje aKkTope IPOM3BOAIbE U APYTe peleBaHTHE pecypce Ha MHOBA-
TUBAH Ha4lMH U TAaKO UX IPEMEITAjy U3 CEKTOPA HIDKE Y CEKTOP BUILE IIPO-
IYKTMBHOCTY M BUIIET JOXOTKa, Kopuctehy mancy u nporemsyjyhu pusuk®’
Tako mocmarpaHo, HOMasMMO JO 3aK/bydyKa Ja je Ipefy3eTHMIA ocoba
Koja mocefyje ofipeheHo 3Hame M BeIITHHe, Ipey3uMa pU3sMK, Kopucrehn
onpebeHe pecypce He 6u M CTBOPUIA HOBY BPENHOCT. TO YMHM Y CEKTOPY
IPOU3BOEbe M MHOBaTHBHA je.

III HopmaTuBHM OKBHP 32 pa3Boj )KEHCKOT IpeAy3eTHUIITBA

Jeman o pakTopa Koju yTude Ha )KeHCKO IIPey3e THUIITBO jeCy U HOp-
Me 3aKOHOJaBHe BJIaCTM KOje MOTy OMTH IOJACTHMIIAj 3a pa3Boj. Bapa mome-
HYTU JJOKYMEHTa KOja Cy UM3BpILIWIA yTHULAj IpyInKoM ypehusama gomahnx
oxpen6u. IlexyHIIKa AeKnapanyja fiaaa je BEMVKM JOIPUHOC y obmacTu
paga xena. ! Honera 1995. rogune, MMajna je Wb fla YHaIIpegy II0/NI0OXKaj
JK€Ha, YCIIOCTaBM jeJHAKOCT M IOTBPAYM IPUHLIMIIE ITOCTaB/beHe [loBeboM
Yjenumennux Hanyja u ONIITOM AeK/IapalyjoM O JbyLCKMM IIpaBuMa. Bax-
HOCT OB€ JieK/Iapallije IIPeno3Haje ce Kpo3 MOKYIIaj la cé Pely He3amoce-
HOCT >KeHa U I0060/bIla HIUXOB I0/I0Kaj Ha I71obamHoM HuBoy. [lonasehu op
aKcyuoMa fla Cy >KeHCKa IpaBa JbyJCKa IIpaBa, JOKYMEHT ycBojeH y Ilekmury
MIMAo je IW/b [ja YKIOHM IpeTpeKe y MapTULIMIALUjI XeHa y cBuM chepama
KMBOTA.

Cranpapnu MebynaponHe opranmsaiyje pafia IOCTaBUIN Cy CaBpe-
MEHI OKBUP PaBHOIIPAaBHOCTU Y OKBUPY EBporncke yHuje. He Mmoxemo a fa
He noMeHeMo KouBenumjy 6p. 111 koja ce ogHOCKH Ha AMCKPUMUHALN)Y Y
TIOT7IEfly 3allOLI/baBarba U 3aHMMAA, a Koja AeduHMINE JUCKPYMUHAIN]Y,
OCHOBE [MCKpUMMHALIMje, IO3UTUBHY AMCKpUMMMIHALM)y, Kao u KoHBeHLINjy
6p. 100 o jepHakoM mrahamy MylKapala U >keHa 3a UCTU Paji WIN paj UCTe
BpenmHOoCTH. Ha Temebmma TMX KoHBeHIMja JoHeTa je HupexktuBa CaBe-
ta EBpomne 2000/78 koja ycrocraB/ba HOpMAaTUBHM OKBMP 32 PaBHOIIPABHU
TpeTMaH MyIIKapala 1 >keHa y chepu pafia. [lupekTuBa je nmana moceGHor

9 M. Ba6osuh (2012), 17.

10  United Nations Economic Comission for Europe, Women’s entrepreneurship in Eastern
Europe and CIS Countries, Geneva, 2002, 55.

11 JTocrynHo Ha appecn: http://www.e-jednakost.org.rs/kurs/kurs/download/pekinska_deklara
cija.pdf, 9. 2. 2019.
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3Hayaja y IpOMOBUCakY 3a0paHe IMPEKTHE U MHAVPEKTHE JUCKPUMMIHALV]je
1o 6110 KoM OCHOBY. IIpokaMoBaHa je 3abpaHa AUCKPUMUHALje TIPUIN-
KOM 3aIlOlI/baBamba J HAIPeJJOBaba, a/lil ¥ Y CAMO3allolUbaBamby.

OcHoBy fomaher 3aKOHOZJaBHOT OKBMpA YMHU 3aKOH O NPUBPELHUM
,upymTBI/IMa,12 xoju ypebyje mpaBHM monoxxaj npenyserHuka. Pasnukyjyhu
¢dbopmMe mpuBpeIHUX [IpyLITaBa, 3aKOH Hocsehyje jemHy IenmHy mpemyser-
HHUIVMA, Koje fedMHMIIe Kao IMOCIOBHO cIocoOHa ¢umanmyka amma Koja
00aB/bajy [eMaTHOCT y LW/bY OCTBapMBamba IPUXO/a, Y3 OATOBOPHOCT LIeJIO-
KYIIHOM MIMOBMHOM, KaO OpTalll.

Y KOHTEKCTy OBOT paja, jefaH of 6uTHUX foMahux mpommuca jecte 3a-
KOH O paBHOIIpaBHOCTY 1on0Ba. [loHeT 2009. roguHe, yCIIoCTaBUO je jeHAKY
JOCTYITHOCT IOCTIOBYIMA 1 jeJHAKOCT 32 00a I1071a Y IIPOIieCy 3aIl0N/baBarba.
ITpoknamyje 3abpaHy HemocpegHe M IIOCpefHEe NVCKpPUMIUHAIMjeE, Y3 jacaH
CTaB Jla c€ He CMAaTpajy NUKPUMMHALMjOM Mepe Koje ce NMPpeAy3suMajy pagu
OTK/IaIbalba ¥ CIIpeyaBamba HEjeflHAKOr II0/IOXKaja JKeHa M MyIlKapana y
IM/bY YCIIOCTaB/baha jefHAKMX MOTyhHOCTM IO/moBa. 3aKOH CafipKV KOH-
KpeTHy 06aBe3y 3a IIOC/IOfjaBlia KOjU 3alloll/baBa BMuIe off 50 3amocieHnx
Ha HeofipeheHO BpeMe fla TOHece IUIaH 3a OTKIamame WM ybOIaxaBme He-
paBHOMepHe 3acTyIUbeHOCTH monoBa. Oppenda Huje Oe3 3Havaja jep TuMe
IpPMMOPAaBa IIOC/IOAABIIA /1a BOAM PadyHa IPUIMKOM IIpUjeMa y pajHi OffHOC.
3akoH adupMMIIe 3aMol/baBame Malbe 3aCTyIUbeHOr Iona npensubajyhn
[IOIaTHO ycaBpIIaBame U 0OpasoBame, jefHaKe MOTYNHOCTM Ha TPXKUIITY
pazia, a IpOMOBMIIE I CAaMO3AIOLIbaBAIbe.

3a pasnuKy of IIOMEHYTOI 3aKOHA, HajHOBHUje M3MeHe 3aKoHa o u-
HAHCMjCKO] TIOApUIIM TIopofuIe ca merom'* sacmyxyje kputuky. 3a mery
pobeny og 1. jynma 2018. rogune, iaH 17 3akoHa npensuba mpaBo Ha HaKHa-
Ly TI0 OCHOBY pobema 1 Here fieTeTa U IIOCeOHe Here JleTeTa U MajKa Koja je
OCTBapMBaja IPUXOf Off 00aB/bama caMoCTanHe AenarHoctu. Paspabyjyhu
IeHO IPAaBO Ha HaKHAJY, 3aKOH y wiaHy 18 craBy 1 mpensuba ma ce ocHo-
BUIIA 33 OCTaJle HaKHafle 10 OCHOBY pobema fleTeTa n Here fieteTa yTBphyje
CpasMepHO 30Mpy MeceuyHMX OCHOBMIIA 3a Koje Cy IumaheHu jonmpmHOCH 3a
nocienmux 18 Mecenu Koju IpeTXofie Mecely OTHOYMIbarha MOPOAU/BCKOT
OJICYCTBA OJHOCHO OJICYCTBAa pajyu Ofp)kaBama TpygHohe. MehyTtum, oo
IIPaBO >KeHa [OPOAN/bA KOje CaMOCTATHO 00aB/bajy IeIaTHOCT JOMybYje ce
cTaBOM 8 KOjuM ce IpefiBuba fja ce MeceyHa OCHOBUIA Jiel KOepUIijeHTOM
on 1,5. HejacHo je 3amTo je m3MeHaMa 3aKOHOAaBall IPeIBUEO OBAKBO
yMamembe caMo 3a )KeHe Koje 00aB/bajy CaMOCTA/IHY [IeIaTHOCT, jep ce OBUM

12 3akoH o MpuBpenHNUM ApymTBUMa, Crysbernu inacnux PC, 6p. 36/2011, 99/2011, 83/2014
- Ip. 3aKoH, 5/2015, 44/2018 u 95/2018.

13 3akoH 0 paBHOIPAaBHOCTY N0N0Ba, Crysbenu inacnux PC, 6p. 104/2009.

14 3akoH 0 (MHAHCMjCKOj IMOAPIUIY TOpopuue ca peuoM, Caymbenu inachux PC, 6p.
113/2017, 50/2018.
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He MOJICTIYe HAaTa/IUTET OBe KaTeropuje nopoamma. Kako cy 3akoHOM cBpcTa-
He y KaTeropyjy ,OCTa/luX HaKHafia“, pefy3eTHNIIaMa HUje JO3BO/BEHO Ja
KOPMCTe OfICYCTBO pajy Here ferTera 3a Tpehe 1M cBako HapemHO feTe, jep
CXOJ[HO HaBeeHOM IIPOINCY, OBa KaTeropuja uMa IpaBo Ha UCIIJIATY HaKHa-
mie y poky on 12 mecern.'> TIpeTXOHO 3aKOHCKO pellierbe TIPYKaso je McTa
IpaBa U 3a IpeJy3eTHNIIE U 3a 3anoc/eHe >keHe. Crora 1 He 4yfu fa ce 360r
OpOjHMX HETOTMYHOCTM 3aKOHA OH HAIlA0 IIpefl YCTaBHUM CYAOM pajy KOH-

Tpone yCTa.BHOCTI/I.16

IV [IpymTBeHe OKOTHOCTH Kao NMOACTIIIAj OFHOCHO NpemnpeKa
JK€HCKOM Npefy3eTHUIITBY

[Tormoxaj >keHe y CPIICKOM JpyLITBY je crienndudan. [la 6u ce carye-
[ao, MOTPeOHO je MMaTK y BUAY KYITYpHe oOMdaje Be3aHe 3a Tpajuuujy
U CBENPUCYTHe pomHe cTepeoTuiie. IIpema McTpakuBamwy Koje je CIpOBe-
IeHO Y OKBUPY KaHLenapuje IloBepeHnka 3a 3alITUTy paBHOIPABHOCTHU O
opiHOCy rpahaHa mpema aMcKpuMMMHauuju, TpehnHa ucnuTaHuKa cMarpa aa
pykoBozieha MecTa y IOCTTOBHOM cBeTy Tpeba nma 3aysMy MyIIKaplM, Kao u
Zia je BpJIMHA CBaKe >keHe fia Oyze nobpa nomahnma.! Ortypa je n nmoppebhena
yJIora >KeHe y HOPOAMIV CBaKOAHeBHa 1ojasa y Cpouju, MoroToBo y pypai-
HIUM cpepyuHama. [Toce6aH 13a30B y pa3Bojy )KEHCKOT IIPefy3eTHUIITBA jecTe
ycknahusame npodecnonanHux u nmpuBatHux ob6asesa.'® IIpusaTHy XUBOT
IpefCcTaB/ba MHTUMHY chepy CBAKOT YOBEKa, OJBOjeHY Off IpOQeCHOHaTHOT
JKIBOTA, KOji IIOJpa3yMeBa PajHO aHI'KOBambe 3aII0C/ICHOT U ITIOBMHOBAMbE
HOPMAaTMBHOj, YIPaB/badyKoj M AUCHUIUVIMHCKO]j BAacTU. VIHCTUTYTM pagHOTr
IpaBa TeXe fla 3alITUTe 3alO0C/IeHe Ca MOPOAVYHMM obaBe3aMa Ca LUbeM
fa gobe mo momupema MOPOAWYHOT M HPUBATHOT >KuBOTa. HemoBo/bHO
paspaheHu, MHCTUTYTH ce CBOJe Ha HaKHA/ly 3a BpeMe HMOPOJV/BCKOT OfCY-
CTBa, HAKHAJIe 3a Hery JieTeTa U II0CeOHy Hery, jefHOKpaTHe moMohn, neunjn
momatak. OHM HmITUTe HAjOO/BY MHTEpeC [eTeTa, Te je 3alUTUTa 3arapaHTo-
BaHa MajUy, OLy, CTapare/by, YCBOjUTEbY OFHOCHO JIMIY KOje ce cTapa o
merery. Vmak, pempoAyKTHBHA y/IOra >KeHe Kao NPMPOJHA M jeflMHCTBEHA
YCIIOBMTIA je HeH NpMMAT y IMPUBATHOM >XXMBOTY cBake mopopmie. OTyna,
ycknabuBame o6aBesa Ha IIOCAY M y IPUBATHOM XXMBOTY Off K/BYYHOT je
3Ha4Yaja 3a ycIexX KEeHCKOT Ipefy3eTHUIITBA. Vako 10 3aKOHY pOAUTEbCKO

15 3akoH 0 HMHAHCKjCKO]j TIOAPIILY TIOPOAUILIE Ca AeLoM, WI. 17 CT. 4.

16 JlocrymHo Ha appecu: http://www.politika.rs/scc/clanak/411081/Zakon-o-podrsci-porodi-
cama-sa-decom-pred-Ustavnim-sudom, 13. 2. 2019.

17 JocrymnHo Ha agpecu: http://www.mc.rs/upload/documents/saopstenja_izvestaji/2012/121
012_Poverenik_za_zastitu_ravnopravnosti-istrazivanje.pdf, 7. 2. 2019.

18 Ruta Aidis, ,Why less?: The gendered aspects of small- and medium-sized enterprise
ownership under economic transition®, Working paper, no. 2002-055/2, 83.
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IIPaBO BpIlle 3ajeflHNYKM, PAaBHOIPABHOCTY Yy BAacHUTamy U 0OpasoBamy
mene usMeby oma u majke Hema. IlaTpujapxamHy Mofien APYIITBEHNX OIHO-
ca JIOBeO je [0 CXBaTama Ja je >KeHNHa IpuMapHa o6aBesa Jja ce crapa O
geny. buno pa je samocieHa MM CaMO3aIlOCIIEHa, JKeHa CBOj I10Ca0 MOpa
IPUIATOIMTY AaKTMBHOCTMMA BE3aHMM 3a OfiTajaibe jelle. Vako je ynmora oma
TOJIjefHaKO OMTHA Kao M y/IoTa MajKe y IIOAM3aIby fielle, )KeHe YeCTO ORYCTajy
Of 3aIrocIea Kako 6u ce mocserwe gery. Of muija Koja Cy HaIyCTuIa mo-
cao n3 mopogudHux pasnora 80% cy xene, a 98% mUX jecy KeHe KojuMa je
pan y nomahuucTsy jemman pan.'® C mpyre crpane, sanocnene majke cycpehy
ce ca JVICKpYMMHAIjOM Beh IpMInKoM 3acHUBama pajiHOT OJHOCA Kajja UM
ce TIOCTaBM MUTalkbe O IIAHMpamy nopopuie. Vako je nmutame o 6payHom
CTaTyCy U TUTAHMpALY TIOPOTIUIlE CXOTTHO 3aKOHY O pajy 3abpameHo, " qecTo
ce IOCTaB/ba 1M OJITOBOP Ha TO IUTame je OmIydyjyhu 3a mocimopasua mpu-
JIMKOM OITy4YVBama 3a IpMjeM y pajHM OfHOC. YIpaBo 360or MoryhHocTn
kopuihema OPOAM/BCKOT OACYCTBA M OfICYCTBA Pajy HeTe [ieTeTa, KeHe
Crajiajy y Texe 3amomnybuse Kareropuje.”! Yiommko ce pamm o 3anocienum
JKeHaMa Koje MCKOPUCTE CBOje 3aKOHCKO IIPAaBO Ha MOPOAU/BCKO OfCYCTBO U
OJICYCTBO pajii HeTe JleTeTa, OHe HUCY mollTeheHe AUCKpUMUHALV]E, Te UX
HaKOH IIOBpaTKa Ha I10CA0 HEPETKO cayeKa MpeMeIITaj Ha HIDKe pajlHO Me-
CTO, Mamba T/IaTa WIK YaK OTKA3 yroBopa o paiy.>> To Moyke 710BECTH IO Y-
TOT Ipo6JIeMa, OfjIararbe VIN OfyCTajarbe XKeHe fla Ce OCTBAPHU Y YI03M MajKe
360r mocma. 360r maTpujapXxaJHUX CXBaTama, Majka je TOTOBO yBEK Ta Koja
KOPUCTM IIPaBO Ha IIOPOAM/BCKO OICYCTBO, KOje Tpaje ;o TpU Mecella Off laHa
nopobaja, u OACYCTBO pajiu Here HeTeTa, Koje Tpaje Ko 365 maHa of jaHa
OTIIOUNMIbatha TIOPOIM/BCKOT OJICYCTBA, MAKO OHO TIPUITAia U OIy feTeTa.’’
Y moce6HMM cy4yajeBuMa, OTal MOXKe KOPUCTUTY IIOPOF/BCKO OfICYCTBO.
CmaTpamo ga 6u o6aBe3Ho Kopuinhemwe OfCYCTBa pajyl Here fieTeTa U MajKe
U olla MOIJIO Jia IOTIpMHece CMambelby ANCKPYMMHALMje JKeHa.

JKene puckpuMmHanyjy TpIe U y TOKYy pafiHOT OffHOCA. TepMMH ,,cTa-
K1eHy 11adoH” IpBU NyT yHoTpeb/beH KpajeM IpOIUIOr BeKa KOPUCTU ce
U IpucyTaH je u maHac. O3Ha4aBa CUTyallMjy y KOjOj 3allOCTIEHM HE€ MOTY

19  Ioceban ussewiniaj Iloseperka 3a 3amiiuiLy pasHOUPAGHOCTIU O GUCKPUMUHAUUIU HeHa,
IloBepenuk sa 3amITMTY paBHOIPAaBHOCTH, beorpap, 2015, 88.

20 3axoH o papy - 30P, Cnymobenu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017 - ommyka YC n 113/2017, ur. 26.

21 Haranuja [Tepnumnh, ,,ITosoxaj xeHa Ha TPXXMIUTY pajia, pofHA IIEPCIeKTHBA Ha ‘pXKaBe
6narocrama’, Coyujanqa mucao, 6p. 1/2010, 8.

22 Tloce6aH u3BellTaj HOBEPEeHMKA 32 3aIUTUTY PAaBHOIPABHOCTI O JUCKPUMMHALIU]U XKe-
Ha, 28.

23 30P u1 94 cT. 6.

24 CxopHo wraHy 94 cT. 5 3aKOHa O pajy, OBO IpaBO OTaI] MOXKe KOPUCTUTH Kaja MajKa
TeTeTa yMpe, HalyCTU feTe MV U3 [PYTUX Pasjiora He BPLIM NpaBo. 3aKOH YaK HaBOJY
U Te ApyTe pasjore: U3Ap>KaBame KasHe 3aTBOPa, Texka OOJIeCT U fp.
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la HaIpeqyjy Mako Hocenyjy KBanmepukanuje 360r AUCKpUMIHALMje Koja ce
C/IMKOBUTO IIpefCcTaB/ba Kao HeBU/bMBA Ipempeka. IIpema mopjanmma Ha-
BefleHe cTpareruje, y Cpouju ce ca epekrom crakiteHor miadoHa cycpehy
HajBMIIIe J)KeHe, C 0631pOM Ha BPJIO HM3aK IIPOILIEHAT JKeHa Koje ce Hajaze Ha
yIIpaB/badyKuM MO3MIMjaMa. Y3 TO, CTEpEOTUIIN CPefIHE JOBEN Cy HO Mofe-
JIe TIOC/IOBA Ha ,,MyILIKe“ U ,ykeHcke . PeMuHM3anuja ogpeheHnx saHnMama
YIZIaBHOM je KOHIIEHTpUCaHa Ha Mame IulaheHe mocmose (yumresbuiia, Ba-
CIIUTAYNIIA, KOHAYKTepPKa, KaCUpKa), IOK Cy y BOXHMjUM obOnacTuMa paja
3aCTyIUbeHM MyLIKapuu (ZupexTop, umxkemwep). [Ipema moganmma Harmo-
HaJIHe CTpareryuje 3a MoOo/bIIame MMONIOXKaja XKeHe U yHanpehusame paBHO-
IPaBHOCTYU IIOJIOBA, KeHe Cy 3a MCTU paj Iwiahene 16% marme. CXORHO n3-
JIO’KeHMM TIOIAIIMMA, XeHa he mpuxomosaru Mamwy nensujy.>

PonHu cTepeoTuny yclmoBuIM Cy HejelHaKy mofeny obaBesa Kofi Kyhe
y KOpMCT MyIIKapua. TakBa AMCKpMMMHALMja HAa OCHOBY IIOJIa JIOBETIA je JI0
HertaheHor >keHCKor Toca Kop, Kyhe, 360r Koje OHa He MOXe Jja ce BUIIe
MIOCBETY peann3anyjy IpUMBaTHOT MOCIA. 3a )KeHy Koja je 3alocieHa MoCyo-
B Kopi Kyhe mpepicTaBmbajy ,,apyry cMeny“*® TuMe ce oTexxaBa HeHa eKoO-
HOMCKa ayTOHOMMja jep TakaB paj Huje ItaheH ¥ He MOXKe ce MCKasaTu y
OKBIUPY 3ajef[HNYKe MIMOBJHE CYIIpy>KHMKa. VIcTpaxknBamwe Permy6mmukor 3a-
BOJIa 3a CTaTMCTMKY yKa3aslo je Ha IOJaTaK Jia >KeHa JHEBHO IIPOBeJe BUIIe
onf yetnpwu cara qHeBHO pagehu kyhne mocmose.”” Ha Taj nauu, ckpahyje ce
U BpeMe IbeHe JOKOMMIlE, IITO CBEYKYIIHO IIpeCTaB/baja y3poKe 360T yera
JKEHe U He pasMMIbajy O CAaMOCTATHOM IOJYyXBaTy.

ITonpehena ynora >keHe y HOpOAIM TPaaMIyja je CPIICKOT IPYLITBA.
Jleo me je u 3abpaHa HaclehuBama NMOBIHE )KEHCKOT IeTeTa CBe 0 CPefuHe
IBajieceTor BeKa. Vmak, 1 Kajia je JOLLIO 10 3aKOHCKOT M3je[lHaYaBama y Ha-
CTIe[THOM IIPaBy, MHOTe >KeHe Cy ce CBOT HaC/Ie[IHOT Jiefla OfipuIlajie Y KOPYUCT
Opahe, 1mTO je cmy4aj u gaHac y pypanuuMm penosuma Cpb6uje. CrencTBeHO
TOMe, JKeHe Cy Y MHOTO MambeM IIPOLIEHTY BIacHMIIE HEIIOKPEeTHEe MMOBUHE
KOja ¥IM MO>Ke TIOCTTY>KUTU Kao MOYeTHY KallUTal Y OCTBapuBamby Ipefys3eT-
HIYKe Bu3mje. Bracammrso Hap ctambennM objexToM y yak 93% y Cpbuju
nocenryje Mymikapai.”® VicTpaxuBame je OKa3ano fia KeHe 3a COTICTBEHN
OM3HVIC KOPUCTe TIOPOAMYHY HOBAIl, CONICTBEHY yIITeheBMHY My, mak, Ho-
Bal] 103ajM/beH Off IpujaTe/ba, JOK Cé PETKO 3a CBOj MOC/IOBHM IIOJyXBaT

25 Ivana Grgurey, ,Jednaka placa za jednak rad ili rad jednake vrednosti®, Zbornik Pravnog
fakulteta u Zagrebu, br. 56(4), 2006, 73.

26 JKene u mywxapyu y Peniyonuyu Cp6uju, PermryObnuuku 3aBoj 3a CTaTUCTUKY, Beorpap,

2017, 97.

27 Tloce6aH u3BellITaj NOBEpPEeHMKA 3a 3aIUTUTY PAaBHOIPABHOCTI O JFUCKPUMMHALIM]U XKe-
Ha, 29.

28 TIloce6aH u3BellITaj HOBepeHMKA 3a 3aIUTUTY PAaBHOIPABHOCTI O JUCKPUMMHALIM]U XKe-
Ha, 28.
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sayxyjy kom 6anaka.”’ TlaTpujapxamHu MOl IPYIITBEHUX OJJHOCA Y KOMe
je MyHIKapaly IlaBa IOPOJUIie JOBOJM U O POIHOT HACW/ba ¥ CTOKXOIMCKOT
cuHppoMa. JKeHe, fieBojuniie Cy y TaKBUM IOPOAMIIAMA M3/I0XKEHE HACUbY
Off CTpaHe MYNIKMX 4IaHOBa NOPOfAMIE, Olfa WM Opara, WIM IOCMATpajy
Hacu/be Koje ce BpIIM Hajl HUXOBMM MajKaMa, CecTpaMma, TeTKaMma. lako
oxpacrajyhn, ycBaja ce mpymep XMBOTa y KOMe je Hacu/be HaJl KeHaMa y
HOPOIMIY HOPMaJIHA CTBAp, T€ Cy JIEBOjYNILie KOje Cy JKUBeJIe Y TAKBUM I10-
ponuIlaMa Kajia ce yhajy M came XXPTBe Hacu/ba Off CTPaHe CBOT IapTHepa. Y
TaKBOM OKPY>KeIbY, CaMOIIOy3/jatbe XKeHe je MO/bY/baHO 1 OHA Huje oxpabpe-
Ha Jia yhe y mpepyseTHIUKe BOfe.

V JKencko npegyserHumrso y Cpoujn

J nopep, crepeotuna u pogHOT ja3a Koju MOCTOjU M3Mehy MyIlIkapara
U JKeHa, YKEHCKO Ipefly3eTHULITBO II0YeNIO je ca pa3BojeM IOYeTKOM fABajie-
CeT TPBOT BeKa, CKOPO JIELieHMjy KacHUje Off pasBoja NMpefy3eTHUIITBA Ha
4eqly ca MylIKapuuma. Pasjor ynacka y nmpefyseTHMYKe Bofie MYyILIKapala 1
eHa je pasmmunt. YKene To Hajuenthe unHe 13 Hy>XJe, 300T HE3aIIOC/IEHOCTH
u pagy obesbebuBama concrsene ersucreHnymje. Mako mocroju xxema fma ce
0CaMocCTaje Y IIOCTIOBHOM CMICITY, 3aII0C/IeHe JKeHe ce PeTKO Ha TO OfIy4dyjy
360r ¢puHaHCKjCKMX pasnora. Mymkapuu, ¢ Apyre cTpaHe, IpeRy3eTHUIITBO
HOCMaTEajy Kao CTeNeHMIY Y TMYHOM Pa3Bojy, IIAHCY 3a HAIpefaK ¥ BULIY
sapany.”’

Y Cp6uju nma Bullle MyIIKapalna pefy3eHNKa Hero )XKeHa Ipefy3eT-
Huna. OHe 4nHe TeK TpehuHy yKynHoOr 6poja nmpenyseTHUKA. 3aHUMI/BYBO je
Ia KeHe IIpefly3eTHNYKE MJieje OCTBApyjy YIJTaBHOM Y JleTaTHOCTUMA TPro-
BUHE I YCITyTa, JOK MyLIKapLy TO YnHe y o6macTu rpaheBuHe 1 TpaHCIOpTa,
Te je U Ha TepeHy ceKTopa mpuspehuBama npucyTan ponau jas. Kene yrmas-
HOM OCHUBajy Mukpornpenyseha, ca manmum 6pojem 3anocnenux. Hajuemrhe
ce xeHe 6aBe MCTOM JenaTHOIINY KojoM Cy ce 6aBue Ipe OCHUBAma CBOje
¢dupMe, Tako fa UM je paHMje 3aIoCIere Aano BeTap y nebha 3a camocTaman
nocao. Manu je 6poj npenysernuna y Cpbuju Koju ce ofIydno ja OcHyje
cBOjy upMmy a fa IpeTXOfHO HUCY MMaje 3aIoC/Iere, ¥ aKO TO 4YMHe, TO
je mocao n3 Hyxpe. [Ipema ncrpaxnpamy IloBepenuka 3a 3alITUTY paBHO-
IpaBHOCTY, TUIIMYAH MOJET >KeHe mpenyseTHuie y Cpbuju jecte oHa y pa-
HMM 4YeTpfleceTUM TOfITHaMa, ca CPejIbOM IIKOJIOM, yAaTa U U3 ypbaHe cpe-
mume. !

29  Mapuja babuh, ITonoxcaj sena y 6usnuc cexitiopy y Cp6éuju, Beorpan, 2014, 63.

30 Friederike Welter, David Smallbone, ,Women entrepreneurship in transition economies:
Necessity or opportunity driven?*, Feminist Economics, no. 13(2)/2003, 97.

31 TIloce6aH u3BellTaj HOBepeHMKa 3a 3aIUTUTY PaBHOIPABHOCTI O JUCKPUMMHALIMU XKe-
Ha, 116.
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Jla 6u ce )KEHCKO IPey3eTHUIITBO YHAIPEAWUIO, IIOTPeOHO je mpef-
y3eTu Mepe Ha ipKaBHOM HMBOY. Braga Peny6nuke Cp6uje je 2015. rognue
nonena CTpaTernjy pasBoja 1 aKI[IOHM I/IaH 32 CTPATETHjy CIpoBohema 1moj-
pLIKe pasBoja Malux U Cpefmux npenyseha. Vako >keHe yI/lTaBHOM OCHUBAjy
U TOCNyjy y OKBUpPY Manux npenyseha, crparermja jecre 3HauajHa amm
HefloCTaje T/IaH MOACTUI[akba KOHKPETHO JKeHa Y Mpely3eTHUIITBY. Takas
IporpaM IOACTUIAja O CUTYPHO yTHUI[A0 Ha yHanpeleme paBHOIpPaBHOCTI
" €eKOHOMCKO OCHa)KMBame >keHa. [IoTpe6HO je Ha HUBOY Ap>KaBe yTBPAUTHU
CTATUCTUYKe MOJaTKe KOji Ce OJJHOCE Ha CAaMOCTA/IHO IIOC/IOBAbe JKeHa 1 pa-
AVTY Ha HEJIOCTALIMMA, Y3 KOOPAMHAIIMjy OpraHa 3a cTanHo npaheme cTama.
[Tomak Bupmmo y ocHuBamy CaBeTa 3a >KEHCKO IpenyseTHMIITBO IIpu-
BpenHe koMope Cp6uje, unje Cy WiaHNUIle M caMe BlacHuIe npenyseha. Inmp
OCHMBama OBOT CaBeTa jecTe yIpaBo YMpeXKaBaibe ¥ pPa3MeHa Io/jaTaka KaKo
O 3HayYaj KEHCKOT Ipefy3eTHUIITBA 010 Ipeno3Hat Mehy Hocmonyma 3a-
KOHOJIaBHe 11 U3BpIIHe BracTu. Vieja CaBeTa je ogp>kaBame Beh mocrojehnx
KeHCKuX npepnyseha, ¢ 063MpoM Ha TeHJIEHIMjy rallera UCTUX Yy MHOTO
BeheM mpoleHTy Hero ko Myurapana. AdupMuiyhu BpefHOCTH IpeayseT-
HumTBa, CaBeT ey Ja OCHAXM CBe KeHe Koje MMajy HefloyMuly fa Iu
fla ce YIyCTe y caMOCTa/lHM OM3HIUC, pyXajyhu uM moppuiky y pagy. Kako
je moYeTHM KammuTan Hajuenrhe mperpeka fa »KeHe OCHYjy cBoje mpenysehe,
ocHMBame noMeHyTor CaBeTa MMa BMU3Mjy Jla 0Xpabpyu CIOH30pe, Hajyemhe
OaHKe, 3a (QDMHAHCKPaIbe )KEHCKOT IIPey3eTHUIITBA. Y TOM CMIUCITY, OCHOB-
He akTMBHOCTM CaBeTa 3a >KEHCKO IPelly3eTHUIITBO CY IpelcTaB/bame U
3acTymame >KeHCKOT IPefy3eTHUIITBA, IPy>Kambe CTPydHe oMohn eHama,
pasMarpame NMuTama Off 3Hayaja 3a )KeHCKO MPely3eTHUIITBO U Mpefiarame
aKTMBHOCTM 3a yHapeleme >KeHCKOT INpefy3eTHUIITBA, IOACTYUIIAmbe >KeH-

CKOT Hpe,[[y3€THI/IHITBa.32

VI 3ak/pydyHa pasMaTpama

[IpenyseTHuiuTBO XeHa y CpOuju ycmoB/beHO je 6pojHuM pakTopuma.
JKene ce peTko omIyuyjy Ha CAMOCTA/IHY ITOCTIOBHM [IOAYXBAT, MAKO [OCERY)Y
3Hambe 1 KBa/mbukanyje kao Mymkapiy. Onrepehenoct kyhunum mocnosu-
Ma, mocBeheHOCT fHely, eKOHOMCKAa 3aBMCHOCT, POJHA HepaBHOIPABHOCT,
HeJIOBO/bHO pasBljeHa MOMON Ap)kaBe yTudy Ha CMaby pasBUjeHOCT >KeH-
CKOT IIpefy3eTHNUIITBA. JKeHe Koje Cy MIIaK 0CTBapuIe CBOjY IPeNy3eTHIIKY
UJEjy CY Y jeHOM UCTPaXMBAKY UCTAK/IE KA0 [IaBHe IPO6/IeMe KOMIUIIKO-
BaHy afiMVHICTPATUBHY IIPOL[efyPY, HEIOBO/bAH [TO/I0XKaj Mamux mpexyseha,
BE/NKY KOHKYDeHINjy, cn1aby HaIIaTy [OTPaKMBaba, HEJOCTYIIHOCT KaIly-
Tana u Ap>kaBHe moMmohiu. JacHO je #a je MOTpPeGHO YTBPAWUTK IIPOMEHY Ha
ApXXaBHOM HMBOY. la 6u ce crame IONPaBUIIO, IIOTPEGHO je mpeHTUPUKO-

32 [locrymHo Ha appecu: http://www.pks.rs/PrivredaSrbije.aspx?id=1137¢p=0¢, 8. 2. 2019.
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BaTY Y3pOKe KOji OMETAjy Ipefly3eTHUIITBO Ha APXKaBHOM HMBOY U JOHETU
crparerujy koja he momohu >xenama fja pasBujy cBoje Ipefy3eTHIUKe uzgeje.
Y Ty cBpXy Tpeba yCIIOCTaBUTM CUCTEM IPUKYIUbama 1 Ipahema mopara-
Ka KOj) ce TMYy Ipefy3eTHMIITBA )eHa. [IoTpe6HO je yTBpAUTM 3aKOHCKe
Mepe 3a MNPy HapTUIUIANN]y JKeHa y CBMM CETMEHTMMA >KMBOTA U JIOHe-
TV HEOIIXOJHA IIOJj3aKOHCKA aKTa. [Ip)kaBa 61 Mopasa Ja yCIOCTaBU CUCTEM
¢duHaHCKjcKe TOMOhM Koju 61 6110 ZOCTYIHMj XKeHaMa 1 ja oMoryhu 3Hambe
¥ BEIITVHE Koje 0M KeHaMa OJIaKIIajie IIOKpeTambe CONCTBEHOT OM3HMCA.

Kako cy y Cpbuju mpepyseTHulIle YIITaBHOM >KEHE Ca CPEIIbOM IIKO-
oM, cucreM (opManHor obpasoBama He efyKyje UX JJOBO/BHO Ha 6u Ouie
CIIpeMHe JIa yCIlejy Kao IMpefy3eTHUIle Ha TPXXUIITY pafa. Vnak, npegycios
3a Pa3Boj IPey3eTHIMYKOT ITOYXBaTa KOJ >KeHa jecTe YCIIOCTaB/babe POjHe
PAaBHOIIPABHOCTU U TPY)Kambe jef[HAKMX IIaHCHU 3a 06a moma. bes mpomeHe
CBECTU O TOMe Jia XKeHe 3aBpeDyjy jemHaK monoXkaj Kao MYIIKapIy IIPUIN-
KOM 3aIloll/baBarba a/lil M Y CaMO3allollUbaBamy U Oe3 edukacHe ImpuMeHe
Beh JOHETUX 3aKOHA, HEMA HUI paSBoja OB€ BPCTE NNpEAYy3€THNIITBA.

Jovana RAJIC CALIC
Research Fellow, Institute for Comparative Law Belgrade

FEMALE ENTREPRENEURSHIP

Summary

Female Entrepreneuership represents an important topic in today’s com-
mercial world. The topic isn’t explored as it should be due to its importance.
There are numerous factors that have an effect on this part of economy. One of
those is presence of unequal treatment for men and women in Serbia. Therefore,
there is a poblem for women to manage working on their career and house
holding, including raising children. The following paper shows an impact on
female entrepreneuship by discrimination between women and men during em-
ployment. Financial dependancy of women, lack of money to open a company
and state support program must be improved in order to encourage women to
go for entrepreneuership. The author analyzed the profile of the women entre-
preneurs in Serbia, the reason why they opted for entrepreneuership and what
are the programs for start up that the Goverment shares to increase the number
of women entrepreneurs.

Key words: entrepreneuership, discrimination, gender equality, equality.
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Huxona KOMIINh
CaMmocTanHy caBeTHUK 3a MHOBanyje, [IpuBpenna xomopa Cp6uje

IP)KABHA IIOMOT Y1 JABHA HABABKA - IBA
IIPVICTYIIA IONCTUIIAbA THOBAIIVJA

Pe3ume

Mnosayuje kao tociiytiak yHaupeherwa tpoussoga, ycnyie unu pago-
8a lipegcilasmajy jegan 0g KbYUHUX e/leMeHAilla eKOHOMCKOI pa3soja, anu
U KOHKypeHillHOCIiU Tipuspege jegHe 3emme. Jegan og HauuHa Hogciuuaroa
uxosayuje jeciiie upoipam gpicasue iomohu. Eepoiicka xomucuja je 2014. io-
guHe yceojusna tpasuna Koja ce ogHoce Ha Koju HAYUuH gpicase uianuye Moty
ipexo gpiaste iomohu ga tiogpsice aKimiuBHOCHIU YcMepeHe Ha UCTHpaXcusarve,
paseoj u unosayuje. C gpyie citipamve Hogciiuyarbe UHOBAUUJA Ce MOHE
ociieaputiiu U tpexo jasHux Habasku. Y KoHKpeiiHOM cnyuajy Upumervyje
ce UHOBAUUOHA jasHa HAbasKka ogHocHo Kako je y upexiuueu 2014/24/EY
aponiucano - uapiiHepcitieo 3a uHosauujy (innovation partnership) xoju
fipegciiasma HO8U HA4uM ciposohera tociiyiika jasHe Habaske. Oba tpu-
ciyila cy iogjegHaxo 3Havajua, anau tocitioje UpegHociiu u mare 3a C6aKu
dpuciiyi. Osa ananuza uma 3agatmiak ga ce ciiiekHe 6omu ysug y tipouuce Ee-
poiicke yHuje Koju ce ogHoce HA gpiasHy Tiomoh 3a ucipaxcusarve, pazeoj u
uHosayuje u Kaxo uapiinepciieo 3a uHosayuje goupuHocu pas3eojy uHosayuje
U Ha Koje acliekitie Wipeba 00paATUUTHY HaxX by UPUTUKOM TpuMeHe Y UPAKCU.

Kmoyune peuu: unosauuje, gpicasxa uomoh, jaena Habasxa, tupaeo EY,
Cpbuja.
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I YBop

Bonehe pasBujene semspe 6e3 003upa Ha reorpadcky HOmoXKaj MIN
HNOMUTUYKY ypeheHOCT uMajy jemHy 3ajefHUYKY OCOOMHY, a TO je pa3BMjeHO
OKpY>Kelbe y KOjeM ce MOACTIYEe pa3Boj MHOBalMja. EBpoIicka yHHUja y OgHO-
Cy Ha fipyre 3em/be cBeTa Kao mro cy Cjenumene Amepuuke [Ipxxase, Knna,
Janman, Jy>xxxa Kopeja kacHM Kajja je y IUTalky NOACTUIIake MHOBaIMja. Kako
Ou IocTama KOHKyPeHTHA Ha CBETCKOM TPJKUIITY, YCBOjeHa je cTpaTeruja EB-
poma 2020 y oxBuUpy Kojer je popMypaH GUHAHCUjCKM JOKYMEHT XOPU3OHT
2020 uuju je nwp fa ca OyneroM of ckopo 80 Mumujapay eBpa JoIpUHece
VCTpaXMBamby 1 pasBojy.’ O sHauajy M BpeJHOCTM MHOBAIMja TOTBphyje mo-
marak ga CjenumeHne Amepuuke [Ip>kaBe u3gBajajy 476,5 Munujapan gonapa
Ha MCTpaXuBame U pas3Boj, Kuna 370,5 Munujapou monapa u Jaman 170,5
MIWINjapAu JOJapa, JOK ca Apyre CTpaHe y feo OPYTO APYLITBEHOT IIPOM3-
Bofia (y mapeM Tekcty: BJITI) koju ce m3fBaja 3a MCTpakMBambe 1 Pa3Boj Ha
BpXy ce Hamasu JyxHa Kopeja ca 4,3%, Vispaen 4,2% u Jaman ca 3,4%.”

Kaxo 6u ce octBapmo unmp EBporicke yHuje ma ce moseha yneo BIII-a
KOjU Ce M3[iBaja 3a UCTPaKMBabe U Pa3Boj Ha 3%, HEOIIXOIHO je 6110 M3Me-
HITH TpaBU/Ia KOja ce OfHOCe Ha Ap>KaBHY IOMOh 3a MCTpaXXMBambe, pasBoj
u yHoBanyje. Vnak, Tpe6ano 6u HaBecTn na EBporncka komucuja Huje yBek
BUJie/Ia Ip>KaBHY IoMoh Kao ITIaBHO CpeficTBO 3a yHampebemwe mHoBauuje
y EBpomnckoj yHMjM.3 EBponcka xomucyja je Buile Omia ycMepeHa Ha MO-
fien C106OJHOT TPXKUIITA IIOHY/E M TIOTPaXKIbe, JOK je UTambe O JP>KaBHOj
nomohu 6110 M3BaH AMCKycuje o MHOBanujama y EBporckoj yuuju. Hosu
OxBup 3a Ap>kaBHY IoMoh 3a MCTpakuBame U pa3Boj 1 MHoBanuje Espor-
cka Komucuja je ycsojuma 21. maja 2014. ropune.? Vicroppemeno Ommra
npasuna o usysehuma (General Block Exemption Regulation - GBER)’cy
M3MembeHa KaKko Ou ce cMamuie 61poKparcke 6apujepe 1 JOIPIHETe pasBojy
nHoBanyja. Kao jomaTHa Mepa y HOBOj AMPEKTMBM O jaBHMM HabaBKaMa
2014/24/EY yBenmeH je HOBM IOCTYNAaK — INAPTHEPCTBO 3a MHOBALUjy KOju

1 European Commission, What is Horizon 2020? mocTymnHo Ha afpecnu: https://ec.europa.
eu/programmes/horizon2020/en/what-horizon-2020, 7. 4. 2019.

2 Jeff Desjardins, World Economic Forum, Innovators wanted: these countries spend the
most on R&D, 2018, moctynHo Ha agpecu: https://www.weforum.org/agenda/2018/12/
how-much-countries-spend-on-r-d, 7. 4. 2019.

3 Adam Ambroziak, ,Recent Changes and Developments in State Aid for Research, Devel-
opment and Innovation in the European Union', Studia Europejskie, Nr. 4/2016, 75.

4 OxBupy 3a Ap>kaBHY IoMoh 3a MCTpaKuBamwe 1M pa3Boj U MHoBanyje u3 2014. roguse
(Framework for state aid for research and development and innovation, name y pycHoTama
- Framework).

5  Omura npaBuna o udysehnma us 2014. roguue (Commission Regulation declaring certain
categories of aid compatible with the internal market in application of Articles 107 and 108
of the Treaty, name y pycHorama —~GBER).
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MMa Wb a MOICTaKHe Pa3Boj MHOBAlMje IIPEKO jaBHUX HabaBKU. Y Ja/beM
Ienmy TeKcTa aHanu3a he 6UTM ycMepeHa Ha OBe IpOINCe U KOHKPeTHe edek-
Te y IpaKcy, Kao U Ha IPOINCe KOjy PeryIminy Aofeny Ap)KaBHe MoMohm
3a MHOBaIVje, OJHOCHO jaBHe HabaBke y Cpbmju kako 6m ce medmHMCAO
HajOo/BM MOJeTT 3a TIOACTHUIIAbe HOBALVjA.

II Ip>xaBHa nomoh - OxBup 3a gp>kaBHy nomoh
3a ICTpaKMBamwe I pa3Boj M MHOBaIuje
u Onmra npasuia o nusysehnma

IIpaBuna u mpouenype Ha OCHOBY Kojux ce ypehyje ap>kaBHa momoh
npousniasy us ofpen6bu wiana 107, 108 n 109 Yrosopa o pyHKIMOHNCABY
EBporicke yHumje (y mabeM TEKCTY: YI‘OBOP).6 Y umany 107 mpommucaHno je
KOja Jip)kaBHa IIoMOh ce cMaTpa 103BO/bEHOM OJHOCHO HE03BO/HLEHOM, JIOK
je y wiany 108 u 109 mpommcaH mocTynak 3a fOfieNy HLO3BO/bEHE IP>KaBHE
nomMohu Koju ogpasymeBa fa fip)Kapa WIaHNIA Ipe fofene Ap>KaBHe ToMohn
ob6aBectyt EBpoIicKy KoMICHjy Kako OM ce pasMOTPWIO Ja /M je KOHKpeT-
Ha Jip)KaBHa IIOMOh /[03Bo/beHa Wiy He. BpojHUM IpaBHUM aKTUMa KOju ce
OC/Iamajy Ha ImpeTxofHe ofipenibe YroBopa ce mpommcyjy usyseha n mopcru-
Je Jofena Ap>KaBHe MOMOhM IOJ| YC/IOBOM Jia je yCMepeHO Ka pean3alyju
3ajeJHMYKMX LM/bEBA, ITO je M CIIy4yaj ca aKTMBHOCTMMA 32 JMICTpaKMBalbe,
pasBoj 1 nHOBalwje.”

Y noBoM OKBMPY 3a Ap>KaBHY IIOMON 3a MCTpa’kmBame M Pas3Boj U
MHOBalMje, POINICaHe Cy BPCTe Ap)KaBHe IOMOhN Koje [p)KaBe WIaHUIIe
MOTY fla KOPMCTe pajiyi IOACTUIIAba MCTPaKMBamba I Pa3Boja, a To Cy: momoh
3a IIpOjeKTe UCTpaXkMBama U pa3soja (R&D) koju MOTHAAajy MOJ KaTteropuje
(dyHIAMEHTATHUX MCTpaXKVBama ¥ IPUMEHEHOI MCTpaXkMBama, oMoh
3a CTyAuje M3BOI/bMBOCTUA Yy Be3M Ca IPOjeKTOM MCTpaXkiuBarba M Pa3Boja,
nomoh 3a usrpajmwy u yHanpehemwe ucrpaxmpauke nHpPacTpyKType, momoh
3a MHOBATMBHE aKTUBHOCTY ¥ NoMoh 3a MHOBAIVIOHe KIacTepe.

VsHoc ppxkaBHe moMohu Koju MOry Aa foOMjy NIpMBpeRHA APYIIT-
Ba 3aBJICK Of] Be/MYNMHE IIPUBPEFHOT APYIITBA 1 3a KOjy BpcTy momohu ce
npujase. 3a QyHAaMeHTaNIHA UCTpaxuBama momoh nsnocu 100% 6e3 063m-
pa [ia u ce paju O MajioM, CpefibeM WM BeMKOM IIPUBPEIHOM APYIITBY,

6  VYrosop o ¢ynkimonucawy Esporncke yuuje (Treaty on the Functioning of the European
Union).

7  ViBana Popuh, ,JJp>xaBHa nomoh 3a ucTpakuBame, pa3Boj 1 MHOBaIMje y mpasy EBpon-
cke yHuje*, Konitipona gpyasue womohu y Cpbuju u Espoiickoj ynuju, (yp. CreBan
Vnuh), Beorpag, 2011, 132.

8 Framework, map. 1.2.
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JIOK 3a eKCIIepMMEHTATHM Pa3BOj Majia IPMBpPeIHA APYIITBA MOTY Ja H0o0ujy
45%, cpemmba 35% u Benmmka 25%.

EBporncka komucuja he cmarpaTu fia je gp>kaBHa momoh koMmaTn6mI-
Ha ca YTOBOPOM YKOJMKO 3a0BOJ/bM Criefiehe Kpurepujyme: HOMpUHOC [O-
6po meduHMCAaHOM LVBY Off 3ajeAHNYKOT MHTepeca — Ap>KaBHa omoh Mopa
ma 6yzme ycMepeHa Ka LM/bY Off 33jelHMYKOT MHTepeca y CKIafy ca YraHoM
107(3) YroBopa; moTpeba 3a Ip>KaBHOM MHTEpPBEHLMjOM — Ap>KaBHA IoMoh
Mopa OMTH IIpUMebeHa y CUTYaLUj) Kajja TP>KUIITE He MOXKe CaMo Jla OCTBa-
pM MaTepuja/JHM HaIpefak; oAroapajyha mp)kaBHa IOMOR; HOACTHUIIAjHM
edekar — gp>kaBHa moMoh Mopa Ja IpoMeH NoHalIame npeayseha Ha TakaB
Ha4VMH J]a VX YK/bY4M Y JOfaTHe aKTMBHOCTM, KOje MHa4e ce He Ou ofiBujaje
6e3 pmpxaBHe moMohm wim 6M ce ofBujaje OTPAaHMYEHO MM Jpyradnje;
HIPOMOPLMOHANMHOCT oMohu (MUHMMaMHA MOMON) — M3HOC M MHTEH3UTET
Ap>kaBHe noMohyu Mopa OMTHM OrpaHMYeH Ha MMHUMYM KOju je mOTpebaH
[la MOfCTaKHe [OfjaTHA y/Iarama MIM aKTMBHOCTHM Ipenyseha; msberaBame
HEIPUK/IA[HOT HeraTMBHOT e(eKTa Ha KOHKYPEHIUjy M TProBUHY u3Mehy
Ap’KaBa YIAHUIIA — HeraTuBHU edeKTy Ap>kaBHe momohm Mopajy Outn
JOBO/BHO OTpaHMYEHY, TaKO [ja je GajaHC Mepe NOSUTUBAH; TPAaHCIAPEHT-
HOCT Ap>KaBHe oMohm — fpxase wiaHuue, Komucuja, monybhaun u jaBHocT
MOpajy MMarty JaK NMPUCTYI CBUM 3Ha4dajHMM akTuMma u uHbopmanuje o
IOJe/beHoj Ap>KaBHOj moMohu.

Kako 6u ce ocTBapyo 3ajfatu 11k, Ap>KaBaMa WIaHMIIAMA je jaTa MO-
ryhHoCT #a mpumemyjy HoBa Omiura npasuia o usysehuma. ¥V umany 4 je
IPOMNCAHO fa MpaBuia ypenbe ce Hehe mpuMmemuBaTu Ha Ap)KaBHY momoh
Koja mpemainyje meduHmcaHe mparose. IIparoBu 3a pgpkaBHy momoh 3a
UCTpaKMBame U pa3Boj cy ciefehn: 3a mpojexar Koju je IpefOMUHAHTHO PyH-
[aMeHTa/HO UCTpaKuBamwe — 40 MuIMoHa eBpa 1o npenysehy; 3a mpojekar
KOjU je IpefOMIHAHTHO MHAYCTPUjCKO UCTpaKMBabe — 20 MIWINOHA eBpa 110
npenysehy; 3a mpojexar Koju je IPeJOMMHAHTHO eKCIePUMEHTATHU Pa3Boj
- 15 MunnoHa eBpa 1o npepnysehy; momoh 3a cTyauje U3BOA/BMBOCTY Y IIPHU-
IpeMy UCTPAKMBAYKMX aKTUBHOCTHU — 7,5 MIINOHA €Bpa 110 CTYAMjU; MHBe-
CTUIIVOHA TIOZIPIIKA 33 MICTPAXXMBauKe MHPpacTpyKType — 20 MUIMOHA eBpa
10 MHQPACTPYKTypy; MOMOh 3a MHOBAIMIOHEe KIacTepe — 7,5 MUINOHA eBpa
TI0 K/IacTepy; MHOBaIMoHa ToMoh 3a Mana u cpefma npegyseha — 5 Munnona
o npexysehy; momoh 3a mpotiec 1 opraHusanoHy MHOBALWjy — 7,5 MUIno-
Ha eBpa 1o npeaysehy mo mpojexry.

[IpakTuyHy edeKT HAKOH IpPOTeKa 5 ToAMHA Cy Aa oko 95% np-
aBHe ToMohu Koje JOe/byjy ApXKaBe WIaHNUIle Cy u3y3era of obasese

9 Framework, Anekc II.
10 GBER, un. 4.
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npujasbuBamba EBpomckoj KOMI/ICI/IjI/I.ll Y cny4ajy pgpkaBHe momohm 3a
UCTpaXXMBae ¥ pa3Boj U MHOBalMje Koja moTnaga nog OmnmTa npaBuia o
usysehnma pomto je mo mopacra. ¥ 2014. ronyHu y#eo CpefcTaBa IOTPO-
HIEHMX 3a MCTPAXMBambe U pa3Boj u uHoBauuje je usnocuo 40%, nox y 2017.
TOJIMHY je MBHOCUTIO TIpeko 80%. 2

Kaga cy y nuramy MHOBaluje Tj. MHOBALIMOHU €KOCKUCTEMHU, IIpe-
Ma u3Bemntajy EBponcke xomucuje (European Innovation Scoreboard 2018)
MHOBaIoHK nupepn y EBporickoj yunju cy Jancka, ®uncka, Jlykcem6ypr,
Xonanauja u YjegumweHo KpamescTBo, fok ce llIBencka nosuimonnpana Kao
MHOBAI[MOHM NUAep Ha HUBOY Liene EBporicke Y}mje.13 Mma ykymnHo 27 ma-
paMeTapa Ha OCHOBY KOjI Ce Olieibyje MHOBAIIOH! €KOCUCTEM Ap>KaBe 4la-
HUIIE.

III JaBHe HabaBKe — MOACTHUIIabe MHOBAIMja KPO3
VHOBAIMIOHY jaBHY Ha6aBKy

JaBHe HabaBKe mojpasdyMeBajy HabaBKy pobapa, ycryra win pagoBa
Ofl CTpaHe HAapy4Molia ca IM/beM Ja YCIIellIHO ¥ HecMeTaHo 00aBjba CBOje
penoBHE aKTMBHOCTU Y OKBUPY CBOjuX HajyiexxHocTu. Ha HuBoy EBponcke
yHHje, oBa oOmacT je perymmcaHa gupextuBama 2014/24/EY u 2014/25/EY,
ok mupexTuBa 2014/23/EY perynmuiue momeny KoHIecHja. JefHa Off HOBM-
Ha KOja je yBe[leHa HOBMM AMPEKTMBaMa jecTe IapTHEPCTBO 3a MHOBaLNje.
Majo je mo3HaTa yMmbeHMIA Jla ¥ jaBHe HaOaBKe MOTY YTHUIIATH Ha PasBoj
nHoBanyja. LIvb cBakor Hapy4mona jecte fja HabaBy LITO KBa/IMTETHMjA J10-
Opa, ycnyre wiu pagoBe 1mo oxrosapajyhoj nenn. Bpemenom ce ycraHoBm-
7I0 CXBaTambe JjJa CBaKOJHEBHE aKTMBHOCTM Hapy4Molja C€ MOTy YHaIlpeguTH
YKOMMKO ce MOoHyhauy IOACTakHy [ja yHaImpefe CBOje HOHy/e OJHOCHO Jia
cTBope MHOBanyje. IIpe Hero WTO je yBegeHO MAapTHEPCTBO 3a MHOBAaLVje,
IPMMEBIBAO Ce, a U JJaHAC ce IpYMembYje peaKoMeplinjanHa HabaBKa (pre-
commercial procurement). OBaj TepMuH ce 1 ciomuise y OKBUPY 3 Jp>KaBHY
nomoh 3a ucTpakuBame 1 pa3Boj M MHOBaLMje. Y TOM JOKYMEHTY je IIpOIN-
CaHo Jla IpeKoMepIMjaTHa HabaBKa je jaBHa HabaBKa yCIyra MCTPaKiBaba
U pasBoja I7le Hapy4uial He pe3epBUIle CBe pe3yaTaTe M KOPUCTU yroBOpa

11  European Commission — Fact Sheet, State aid: Commission widens scope of the General
Block Exemption Regulation - frequently asked questions, zocrynno Ha agpecu: http://
europa.eu/rapid/press-release_MEMO-17-1342_en.htm, 14. 4. 2019.

12 European Commission, State Aid Scoreboard 2018, moctymHo Ha appecu: http://ec.
europa.eu/competition/state_aid/scoreboard/index_en.html, 14. 4. 2019.

13 European Commission, European Innovation Scoreboard 2018, mocTymHo Ha ampecu:
https://ec.europa.eu/growth/industry/innovation/facts-figures/scoreboards_en, 14. 4. 2019,
13.

161



YIAHLN IIpaBo u npuBpena

MICK/bY4MBO 3a cebe pajiu kopuirhema 3a concTBeHe norpebe, Beh nx menmm ca
AuCTpubyTepuMa IO TPXKUIIHKUM YCIOBUMA. YTOBOD, IPEAMET KOji MOTIIaAa
07} jeZHy WM BUIE KaTeropuja UCTpaXMBamwa U pas3Boja geduHICaH OBUM
OKBMPOM, MOpa OMTI OTPaHMYEHOT TpPajara M MOXKe CafjpXKaTu pasBoj Ipo-
TOTHIIA VIM OTpaHN4YeHe KOJMYMHE IPBUX NIPOM3BOJA WM yCIyra y ¢popmu
TecT cepuje. KynosuHa xoMepiujanne KoMu4mHe IPOU3BOJA WM yC/IyTa He
cMe 6UTH ITpeMeT CaMoT YrOBOPa.

EBporncka koMucujaje mojacHnIa je ynoTpeby npeaKoMepuujaniHe Ha-
6aBke jour 2007. ropuue.'> Tlopen enemenara IpefikoMepljaTHe HabaBKe
Koju cy HaBefieHM y OKBUPY 3a p)KaBHY IOMoh 3a UCTpaKMBame U PasBoj
" KOMYyHUKallyje, OMTHO je HAIIOMEHYTH Jla ce IMpeaKoMeplijanHa HabaBka
ozBMja y Hekomuko ¢asa. [ToyerHa ¢asa je gusaju pemrema. HakoH Tora cre-
IV PasBOj MPOTOTHUIIA M Ha Kpajy pa3Boj orpaHM4eHe cepuje npoussoza. Es-
pOIICKa KOMICHja TTofpKaBa 0Baj Moyien HabaBKe 360r MoryhHOCTM pa3Boja
MHOBaTUBHUX pellela KOja HUCY NOCTYIIHa Ha TPXKMILUTY, a HEOIXOAHA CY
pajiu pelaBama pobeMa of jaBHOT 3Havaja. JJojaTHO, OBUM MOJENIOM IIOJ-
CTHYe ce OCHUBambe HOBMX IIpefy3eha, cMamyje ce TpXuIHa pparMeHranja,
CTBapajy ce YCIOBM 3a KOMepLUjalMs3alyjy pes3ynTaTa MCTpaKMBaiba I
pa3Boja, OTBapajy ce HOBA pajJiHA MeCTa U BPILN Ce IOfie/a pU3MKa 1 JoOuTn
y Be3U ca JU33ajHUpameM, pasBojeM IIPOTOTUIIA U TeCTUpambeM IPOM3BOfia I
yenyra usmely Hapyunona u fo6asmaya. '

ITapTHEpCTBO 3a MHOBalMje MMa HEKONIMKO 3ajeTHMYKUX KapaKTepu-
CTMKa ca IpefKoMeplujaTHOM HaOaBKoM. IIpumemyje ce kaja mocrojeha
pelera Ha TPXKUIITY He MOTY fla 3a/j0BOJbe TToTpebe Hapyunona. OnBuja ce
y Tpu dase: mpBa ¢asa ce ofHOCK 3a U360p moHybada Koju mocenyjy Kama-
ITeTe Jla Pa3BUjy MHOBATMBHYU IIPOM3BOJ, YCIYTY MU pafoBe; Apyra dasa
IpeACTaB/ba UCTPAXXMBAILE U PAa3BOj KOjU C€ MOXKE MOJENUTI Ha HEKOIMKO
Ie/IoBa OLieMBabe KOHIleNaTa/pelleha, pasBoj MPOTOTUIIA U TECTUPaIbe
(HamoMuBeEMO Jla ce y CBaKOj HAapefHOM Jiely MO)XKe CMamuTu 6poj mo-
Hybaua koju yuectByjy); Tpeha ¢asa je komepiujanHa y kojoj monybaum
IPENCTaB/bajy KOHAYHM MPOU3BON/yCnyry unu pagose. ’ Hapyumman moxe
fla HMOHMIITY YTOBOP YKOMMKO He(pMHUCAHM TEXHWYKM, ONEPaTUBHU WM

14  Framework, map. 1.3.

15 Pre-commercial Procurement: Driving innovation to ensure sustainable high quality
public services in Europe, goctynHo Ha agmpecu: https://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=COM:2007:0799:FIN:EN:PDF, 16. 4. 2019.

16  European Commission, Digital Single Market — Pre-commercial Procurement foctymnzo
Ha afpecu: https://ec.europa.eu/digital-single-market/en/pre-commercial-procurement, 16.
4. 2019.

17  European Commission, Guidance on Innovation Procurement, fOCTymHO Ha ampecu:
https://ec.europa.eu/transparency/regdoc/rep/3/2018/EN/C-2018-3051-F1-EN-MAIN-
PART-1.PDF, 16. 4. 2019, 45.
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€KOHOMCKM LW/bEBU HMCY OCTBAPCHN MJIN AKO TP KUIITE IIOHYAM a/IT€pHA-
TUBHO PENIEIbE IO YCIOBOM [1a ITIAPpTHEPCTBO 3a I/IHOBaLU/ij IIOCTaHEe CyBUIII-
HO.

Y mapTHepCTBY 3a MHOBAIMjy Hapy4uwIal je y o6aBesn fia o6partu 1mo-
ceOHY MaXkiby Ja CTPYKTypa IapTHEPCTBA je Tako AeMHNUCAHA [ja Hy>KUHA
Tpajara IOCTYIKA ¥ BPEJHOCT Cy Cpa3MepPHM CTENleHy MHOBaluje.

Y umby HoACTUIIakba MHOBAIMOHE jaBHe HabaBke EBporicka koMucuja
je OCHOBajla MHMIMjaTUBY IOJ HasMBOM EBpoIicKa MofpuIKa 3a MHOBAIO-
Hy HabaBKy (European Assistance For Innovation Procurement - EAFIP). Opa
nnaTdopma faje 6ecriaTHe IpaBHe U TEXHUMYKE CaBeTe CBUM HApPYyUMOIMMa
y Be3) IpUIIpeMe, OpraHM30Bama 1 CIpoBohema MHoBanMoHe HabaBke. Kao
yCIlelllHe TIpMMepe MHOBalMOHe HabaBke Tpeba HaBeCTM fa 3axBasbyjyhm
OBOM IIOCTYTIKY je CTBOPEH MHOBAaTMBHM Ha4VH TPAaHCIOPTOBama MalijeHara
yHyTap OO/NHMIle, HOBYM BMJ 3alTHTEe BaTporacala TOKOM aKIje Tallema
moXapa, cMarberbe caobpahajHux rykBu TOKOM pajiosa Ha myTy. S

IV Ilotemkohe y Be3u pa3Boja mHOBanmja

Mepe koje je mpepysena EBpomncka Komucuja Ia IOACTAaKHE pas3Boj
uHOBaLyje moMohy ap>kaBHe moMohy, Kao 1 IMPeKo HOBOT IIOCTYIIKA jaBHe
HabaBKe (ITapTHEPCTBO 3a MHOBalMje) Cy CBAKAKO KOPUCHE M HEOIIXOJIHe.
MebhyTtnM, mogamny 13 mpaxce IoKa3yjy fa pa3sBoj MHOBAIMja He Ul OYeKM-
BaHuM TemnoMm. Hamme, pagm ce o cnesehem.

Y usBemrajy y KojeM ce olemyje MHOBALMIOHN €KOCUCTeM Y EBPOIICKO]
YHMjJ Ceé HAaBOAM Jia Ap>KaBHA IOTPOLIba HAa UCTPaXKMBambe M Pa3Boj Kao
yneo bJII1-a (R&D expenditure in the public sector) ce Hamasy UCHOR HUBOA Y
2010. ropmun.'® C 063upom na To f1a 0Baj elIeMEHT CIajia y jeflaH off MapaMe-
Tapa Ha OCHOBY KOjUX Ce Olielbyje MHOBALIMOHM €KOCUCTEM, Kao 1 fIa Ce pPaju
npolieHa fa i he gohm o pacta y HapeTHOM IEpMOARY, Y OBOM M3BEIITAjy
je pollemeHo fa oBaj mapamerap Hehe maryu nmosurusas pact. HaBenrhemo
camo mnopaTtak fa of 2010. roguHe y 18 3emaba EBpoIicKke yHUje je [OIIIO
mo yHamnpehema MHOBalIMOHOT eKOCMCTeMa, NOK je y 10 3emaspa HOLIIO [0
HaszajoBama. [locToju HekonMKo dakTopa Koje Tpeba y3eTu y 063up.

ITpBu ¢dakrop jecte pparmeHTaluja koja moctoju y Espornckoj yuuju.
Ona ce orrega y Tome mro Mehy 28 wiaHmija mocToje pasmm4mnTy CUCTEM
ImpaBMIa Kajla Cy y INUTamby IOpes3sy, afMUHUCTpalyja, IpujaBa IIaTeHTa,
CTaHJapAy, OCHUBabe PUPMU UTH,.

18  European Assistance for Innovation Procurement, foctynHo Ha agpecu: http://eafip.eu/,
16. 4. 2019.

19  European Commission, European Innovation Scoreboard 2018, 7.
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Ha HOcmonuma Brmactu je xako he fa ypeme cucreM ja mompuHece
Pa3Bojy MHOBALMOHOT ekocucteMa. [Tojequun pupme peannsyjy cBoje MHO-
BallMje y JPyTUM Jip>)KaBaMa 4YJaHMIIAMa jep Cy O/akllaHe Ipolefype 3a
OcHUBamwe (pupMe, amy U MOCTOje MOBO/BHM IPOTpaMy KOju (UHAHCUPA)Y
pasBoj uHoBanuja. Haemthemo camo mnomatak pga @®pankdypt, Koju
npencraB/ba GUHAHCUjcKU 1eHTap EBponcke yHuje u cepmmte EBporcke
LlenTpanne baHke, je rpaj] y KojeM je CKOHI[eHTpMCaH Hajsehn O6poj craprama
u3 o6macty GUHAHCHjCKIX TEXHOJIOTHja.

Ipyru ¢dakrop ce ogHOCKM Ha TO fa pa3Boj MHOBAIVje je MOCTYIAK
KOj¥ 3aXTeBa 0CTa (PMHAHCUjCKMX CPEACTaBa Y CafipXK1 U3BECTaH PUSMK Off
Heycrexa. Y KOHKpeTHOM Ipumepy, y EBporickoj yumju xomnanuje he mpe
la MHBECTMPAjy Jia ycBoje mocrojehe nHOBamuje, 1ok camo 8% je cipeMHO fa
IpefCTaB/ HOBE IIPOMU3BOJE Ha TPXKUIITY.

YIpKoc TOMe IITO IOCTOje IPOrpaMul ip)KaBHe MOMONM 3a MCTpaXkn-
Bame, pasBoj u mHoBanuje camo oppehen 6poj mpenpyseha he ycmern nma
pasBMje HOBYM MHOBATMBAaH IPOMU3BOJ, MM YCIIYTY, KAO U 1A Taj IPOMU3BOJ/yc-
JIyTy KOMepIiujanusyje Ha BUIIe TPXKUIITA. Y3 TO, TpeOa JomaTu Aa 3a pa3Boj
MHOBATMBHOT IIPOM3BOJa/yCIyTe je HeOmXofHo fa mpohe oxpelhen BpemeH-
CKM ITIepMOJ, IITO y HEKMM C/IydajeBMMa MOXKe [a Tpaje BUIIE U Of TOAVMHY
faHa.

[Ipunukom npuMeHe jaBHe HabaBKe, OJHOCHO IpYIMeHe IMapTHepCTBa
3a MHOBALN]jy ITOCTOjU HEKONIMKO e/IEMEHTa KOj/i yTUYY Ha FErOBY IPUMEHY.

ITpBu eneMeHT ce OfHOCK Ha YMIb€HMITY Ja Y EBponckoj yHmju u fia-
Jbe IOCTOje 3eM/bE Y KOjUM je KpUTEPMjyM HajHIDKe IleHe NOMMHAHTaH 3a
nogeny yrosopa. IIpema mspemrajy EBporicke komucuje y 4ak 11 gpyxaBa
YIAHMIIA je HajHIDKA MoHyheHa LieHa 61Ia jemHM KpUTepujyM y mpexo 75%
cnydajeBa.”” OBaj mogarak ropopy Ja IpUMeHA IapTHEPCTBA 32 MHOBALVjy
y TIpakcu 6ma oTe)kaHa. 3a YCIIeLIHy IPYMEHY OBOT ITOCTYIIKA HEOIIXOIHO
je TIpUMEemNBaTH KPUTEPUjyM €KOHOMCKM HajIoBO/bHUje HoHygme. Mako ce
0Baj KpUTEPUjYM HAaBOAM y AUpeKTMBaMa EBpOIICKe yHUje, OYNUITIEHO HUje
YCTaHOBJ/bEHA [JOBO/bHA IIpaKca y KOjeM IleHa Huje IJIAaBHU KPUTEPUjyM 3a
moneny yrosopa. Kazia je y muramy IapTHEPCTBO 3a MHOBallMje HapydMIal]

20  Startup Genome, Global Ecosystem Report 2018, goctynHo Ha agpecu: https://startupge-
nome.com/reports, 17. 4. 2019, 11.

21  European Investment Bank, EIB Investment Report 2018/2019: Retooling Europe’s econ-
omy, JOCTYIIHO Ha appecu: https://www.eib.org/attachments/efs/economic_investment_re-
port_2018_en.pdf, 17. 4. 2019, 109.

22 European Commission, The EU Single Market, Single Market Scoreboard Performance
per Policy Area, Public Procurement, noctymnHo Ha agpecu: http://ec.europa.eu/internal_
market/scoreboard/performance_per_policy_area/public_procurement/index_en.htm, 17. 4.

2019.
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Mopa J1a y3Me CBe KpUTepujyMe y 003up Kao LITO CY YKYIIHU TPOLIKOBYU JKM-
BOTHOT IIVIK/TyCa, CTAaHIAPAHY, YTUIIA] Ha )XMBOTHY CPEAANHY UTH,

ITopen Tora, HapyuwIal Mopa fa oOpaTy HapOYMTO MaXKby Kafia
pery/miie IMpaBO MHTETEKTyalHe CBOjUHE. YKOMMKO y Ap>KaBU He IOCTOjM
ofiroBapajyhm cucTeM 3aluTnTe IpaBa MHTENEKTyalHe CBOjUHE OJHOCHO 3a-
IITUTe ITpaBa IIaTeHaTa Majia je BepoBaTHoha na he monyhaun xretu ma ysmy
ydenrthe y oBom moctynky. Takobe, Hapyumman mMopa ma Oyze cBecTaH fa
IApTHEPCTBO 3a MHOBAIM)y HOCU PU3MUK fla TOHyhaum He ycrejy oa Hampase
MHOBaTUBHIU IIPOM3BOJ/YCIIYTY, Kao U Jja 0Baj IIOCTYIIaK MOXKe /la Tpaje fy>Ke
Hero IITO je yoOudajeHo 3a Apyre MOCTYIIKe jaBHe HabaBKe.

ITpema MuIbemy HEKMX ayTOPa, Kajia je y MMUTamy IMapTHEPCTBO 3a
VMHOBaIVje IMOCTOj) CYMIba Y KallaljTeTe Hapy4dMoLa fja 3aK/by4e Jja IOCTOj!
noTpe6a 3a MHOBATMBHMM IIPOM3BOJOM, YCIYTOM MM pajjoBMMa Koja He
MOXe Jla Ceé 3aJl0BO/b} KYIIOBMHOM IIPOM3BOJA, YCIAyTa WM PafoBa Koju Cy
mOCTymHY Ha TpXUmTy. > Kao ;pyra HeratmsHa 0COGMHA ce HABOJM Jia TIap-
THEpPCTBO 3a MHOBAINjy HMje KOMIATHOWIHO ca MpaBWIMMa AedMHICAHUM
OKBUPOM 3a JpXaBHy moMoh 3a UCTpakuBaibe M PasBoj u MHOBamuje.’!
Haume, y camoM OKBUDY ce HaBOAM [la JOKJE TOJ je IOCTYIIAK jaBHE Ha-
6aBKe OTBOpEH U y CKJIaAy ca AupekTuBaMa, Komucuja Hehe cmarparu fa je
Iofe/beHa JpXKaBHA IIOMON y ckmany ca wianoM 107 YFOBopa.25 YumweHnia
je /la je IapTHEPCTBO 3a MHOBAIMjy PECTPUKTUBAH MOCTYIAK KOjU Caf[pXKU
Iperopapame ca IoHyhaunma Koju HOCefyjy KamanureTe fja pasBUjy MHO-
BaTUBHI IIPOU3BOJ, YCIYTy MM PajioBe, KA0O U Jla TOKOM Tpajarba IMOCTYIIKa
TIOCTEIIeHO Ce UCK/bYUyjy MoHybhaum koju He ucnyHe AedUHMCaHe 3aXTeBe.

I pyru ciny4aj y KojeM HapTHEPCTBO 3a MHOBALMjY HYIje KOMIIATUOWIHO
ce OHOCH Ha Ofipen0y y Besu IIpMMeHe IOCTYIIKA jaBHe HabaBKe y KO0joj je
IPOMMCAHO JIa Y CBYIM JIPYTUM CITy4ajeBMMa, YK/bydyjyhy mpeakoMepujanny
Hab6aBKy, Komucuja he cmarpatm pma Huje nopemeHa papkaBHa Iomoh
npenysehnma /e je meHa koja je mmaheHa 3a peneBaHTHe yCayTe Y IIOTITYHO-
CTH OfipakKaBa TP)KUIIHY BPeTHOCT KOPUCTH Koje je 10610 Hapydmial u pu-
3MKa KOjy Cy IIPey3eTH Off CTpaHe HobaB/bada Koji YIeCTBYjy, Y ClydajeBuMa
e cy ceu cnenehm ycmosu ucnymwenn.’® Haumme, jeman o ycmosa Koju
Mopa Jja ce VICIlyHU jecTe fla HabaBKa He [jaje ImpedepeHLUjalHy TPeTMaH
mobaB/padynMa KOji yuecTBYjy y HabaB/bamby KOMepLjanHe cepyje GMHATHOT
IpOM3BOJA WM YCITyTa 3a Hapy4mola y fAp>kaBaMa wiaHunama. C 063upom

23 Stefan Martini¢, Ana Kozina, ,,‘Europe 2020’ and the EU Public Procurement and State
Aid Rules: Good Intentions That Pave a Road to Hell?“, Croatian Yearbook of European
Law and Policy, 2016, 12(1), 243.

24  S. Martinié, A. Kozina, 244.
25  Framework, map. 32.
26  Framework, map. 33.
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Ha UCKYCTBa U3 IpaKce GpupMe Koje Cy YCIEIIHO pasBule KOHAuUHU IPOU3-
BOJl OJHOCHO YC/TyTy 3a Hapyuuona Cy y BehmHM crydajeBa yuma Ha HOBa
TPXKMIITA, MPOIIVPIIIY OC/IOBabe M OCTBAPWIN 3HavajaH npo¢urt. Vs ror
yIJIa OIpaBJaHO je cMaTparty Aa ¢pupMe Koje f0OMjy yTOBOp y OBOM IOCTYII-
Ky 1Majy npedepeHnmjanmay TpeTMaH. Vmak, MopaMo oBJie HaBeCTH Jja IIpK-
JIMKOM CIIpoBobhema OBOT MOCTYIIKA ITOCTOjY OIpaBfjaH pUSNK fia HOHyhaun
KOj!I y4eCTBYjy He yCIlejy [ja peannsyjy TpaKeHy MHOBaLN]y.

Ilopepn HaBeeHOT TOCTOjU U U3y3€TAK y Be3U NIPVMEHE IIOCTYIIKA jaBHE
HabaBKe. YKO/IMKO HUCY UCIYyEeHM YC/IOBU Koju Cy mpomucanu y OKBUpY
3a ap>KaBHY IIOMOh 3a MCTpaXkuBame U pa3Boj ¥ MHOBAIVje y Be3y IpuMe-
He MOCTYIIKa jaBHe HabaBKe, Ap)KaBe WIAHMIIE MOTY Jia Ce OC/IOHE Ha MH[M-
BUJIyaJIHy IIPOLIeHY ycloBa yropopa mameby Hapyumona u mpenyseha, 6e3
Ipefpacyzia Ha OCHOBHY obaBesy fila 06aBecTy IOBOZIOM Jip>KaBHe rmoMohu
3a MICTpaXkMBatbe U pasBoj U MHOBaLMje y CKIajy ca yiaHoMm 108 Yrosopa.?’

V Cucrem nopcrunaja nnosanuja 'y Cpoujn

Kapa je y nuramy mozmena gp>kaBHe ToMohy 3a ICTpaXkMBambe, pa3Boj 1
uHoBanyje y Cpbuju, K/by4H!U TOKYMEHT KOji TO perynuiie je Ypen6a o mpa-
BIJIVMA 3a OAENy Ap>KaBHe moMohu. ¥ oBOM HOKYMEHTY ApkKaBHa momoh
3a UCTPaXMBalbe, PasBoj M MHOBaLMje CIajja IIO0f, XOPU3OHTAIHY Ap>KaB-
Hy nomoh koja ce yTBpDhyje mpema mpumMapHMM Iu/beBUMa. Bpcre mpkaB-
He TIOMONM 3a MCTpakMBame U pasBoj KOje ce MOTY JOMeNIUTH Cy: Ap>KaBHA
nomoh 3a McTpakuBame U pas3Boj Koju o0yxBaTa OCHOBHA MCTPaKMBamba,
VHJYCTPUjCKA VICTPAXKMBaba U eKCIIePUMEHTa/IHU Pa3Boj; fp>KaBHa rmoMoh
3a U3pajy CTyAMje O TeXHNYKOj M3BO/BMBOCTY; p)KaBHA IoMoh MamuM u
Cpen UM IIPUBPENHUM CybjeKTIMa 3a CTULIakbe IPaBa MHYCTPUjCKe CBOjUHE;
Ap>kaBHa IOMOh 32 HOBOOCHOBaHe IHOBAaTMBHe IIPUBpefiHe Cy0jeKTe; aAp>KaB-
Ha momoh 3a MHOBaIuje Ipolleca ¥ OpraHM3aluje MOC/IOBama; Ap>KaBHA
noMoh ManuM u cpefmuM IpUBPESHNUM CYOjeKTUMa 3a YCIyre caBeTOBamba
¥ TIOACTMLIAba HOBAIV]ja; Ip>KaBHA IToMoh 3a yHajM/bUBambe BYCOKOKBAIM-
duxoBanor 0c06/a; ApKaBHA oMo 3a MHOBaTUBHE KacTepe.”s

Y mpakcu, MOCTOjU HEKOMMKO [Ip’KaBHUX ITpOrpamMa 3a IOJCTUIaHbe
uHoBaumja. Ha mpBom mecty cy mporpamu PoHJa 3a MHOBALIMOHY Je/IaT-
HocT: IIporpam 3a mHoBamuoHe Baydepe, IIporpam panor passoja, IIpo-
rpaM cyduHaHCUpama MHOBalMja, IIporpam capaje HayKe U IpuUBpefie U
ITporpam TpaHcdep Texnonoruja. Crene nporpamu Koje cuposopu Kabuuer
MMHICTpa 6e3 mopTderba 3ay>KeHOT 3a MHOBAIMje ¥ TEXHOJIOUIKM PasBoj:

27  Framework, map. 34.

28  VYpenba o mpaBmiuMa 3a fiofeny Ap)kasHe nomohu, Crymbenu inacnux PC, 6p. 13/2010,
100/2011, 91/2012, 37/2013, 97/2013, 119/2014.un. 62-80.
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IIporpam moppiike pa3Bojy M IPOMOLMjU KEHCKOT MHOBALMOHOT TIpefi-
y3eTHUINTBA, [Iporpam 3a mpomonujy u MonyIapusanyjy MHOBalja U HO-
BaLIMIOHOT IIpefyseTHMIITBa U [Iporpam moppiike oTBapamy pPerMoHaTHUX
MHOBAIVIOHNX cTapTamn LeHtapa. Ha xpajy Ty je n Takmmudemre 3a Hajoomy
TeXHOJIOUIKY MHOBaLlMjy Koje CIIpoBOAM MMHICTapCcTBO MPOCBETE, HayKe U
TEXHOJIOLIKOT pa3Boja. [lopen oBMX nporpama, Apyry BUZ IOAPIIKE CE€ MOXeE
nponahu y nporpammma PasBojue areniuje Cp6uje kao wmto je ITporpam
HofpIIKe ManuM npenysehnma 3a HabaBky ompeme u nporpamu Ponpa 3a
pasBoj Kao IITO Cy start-up KpeguTH, MOACTULAIE MPEeSy3eTHUIITBA KPO3
pa3BojHe npojexkTe uTH. HemaBHOM M3MEHOM M JONYHOM 3aKOHa O IOpe3y
Ha JOOUT IPaBHUX JIMIIA YBEJleH je MOpecKy KpeAuT 3a ylarame y KaIlnTasl
HOBOOCHOBAHOT ITPUBPEHOT APYIITBA Koje 00aB/ba IHOBAIVIOHY /I€TATHOCT.

Cpbuja je mo muTamy pasBoja MHOBAlMja paHIMpPaHa Kao yMepeHa,
npema usBemrajy Espornicke xomucuje (European Innovation Scoreboard).”
Mebhyrtum, mocroju jeman mpobiem y Be3u cupoBobema mporpama Ap>KaB-
He nomohu y Cp6uju. Haume, y 3akoHy 0 KOHTponM Ap>kaBHe rmomohu He
IIOCTOje CaHKIMje 3a PyKOBOAMOLe 300T jofiefie Ap>KaBHe momohyu Mumo 3a-
KOHA WIN YKOJMKO ce UTHOpuIly 3axTeBu Komucuje 3a KOHTPONIy Ap>KaB-
He momohm. Y m3BemTajy EBponcke xommcuje o Hanpetky Cpbuje 3a 2018.
TOIMHY, Kajia je y MUTamy 06/1acT gpkaBHe IoMohn,ce HaBOIM Jja Mopa Ja
ce ynoxu Hamnop fia Komucujy 3a koHTpony fpxaBHe nomohnu 6yze Buiie He-
3aBIMCHa U epeKTUBHI)A.

ITo nuTamy MOACTMIAKA MHOBAIVja IPEKO jaBHMX HabaBKM, IpeMa
BakeheM 3akoHy Ta MoryhHocT He nocroju. Y npunpemu je Hanpr 3akona o
jaBHMM HabaBKaMa Koji1 je y moTHyHocTH ycknaheH ca aupexkruBama EBporn-
CKe YHMj€ U IHeroBO yCBajame ce oueKyje Tokom 2019. ropmne.

VI 3akpyvax

[Tporpamu ap>kaBHe moMohu 3a NOACTHUIAE Pa3Boj, UCTPAKUBAIE U
MHOBAIIMje, Kao ¥ IIAPTHEPCTBO 3a IHOBALN)Y Cy HEONIXOf{He Mepe Kako 6u ce
pa3Buo MHOBAIOHN eKkocucTeM. Ha ocHOBY mckycraBa us EBporncke yHnuje
Yl TPEHYTHOT cTama y CpOuju IpeyIor ja ce yHaIpeay CUCTeM IOACTULIAbA
nHoBanmje y Cpbuju je cnenehn.

ITpBy kopak ce cactoju o nosehama 6poja mporpama jgp>kaBHe IO-
Mohn 3a ucrpaxuBame, pa3Boj U MHOBaIyje. Y caMoj Ypenou o ImpaBuimma

29  European Commission, European Innovation Scoreboard 2018, 26.

30 Communication from the Commission to the European Parliament, the Council, the Eu-
ropean Economic and Social Committee and the Committee of the Regions, Serbia 2018
Report, focrynan Ha appecu: https://ec.europa.eu/neighbourhood-enlargement/sites/near/
files/20180417-serbia-report.pdf, 17. 4. 2018, 59.
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3a Jofeny fp)KaBHe IIOMONM 1OCTOjU OBO/bAaH OPOj BpCTa fip)KaBHe MOMOhN
Koju 6y oMoryhmwmm fa ce MHOBAIMOHM €KOCKMCTeM pasBMja MHOTO Opke.
Emnupujckn nmopany mokasyjy ma cy Behe miance ma ce ocHyje Behm 6poj
MHOBATUBHUX upmu ykonuko mocroju Behu 6poj m3Bopa puHaHCHMpama.
ITocre cBakor peann30BaHOT IIpOrpaMa Ap>KaBHe MOMOhM KOPUCHO je cipo-
BECTY aHA/IN3y KaKo OM ce yTBPAWIO KAaKO ce MOXKe YHampeautyu nocrojehn
Iporpam.

IIpyru Kopak ce cacToju Off, jayarme KOHTpPOJIe [NOfe/e Ap>KaBHe IOMO-
hu 1j. u3mene noctojehe perynaruse. Komucuja 3a KOHTpoOnTy Ap>KaBHe I10-
Mohm Mopa MMaTM jacaH YBUJ KaKO ce TpoOLIe Jofe/beHa CPelCTBa, amyu 1
MOTYhHOCT Ia CaHKIMOHMIIE OATOBOPHA JIMIA KOja HUCY MOIITOBANA OfpeN-
Oe 3aKOHa OJIHOCHO Mepe Koje crposopyu KoMucuja 3a KOHTpony Ap>kaBHe
nomohu.

ITo nuTamy mapTHepCTBa 3a MHOBAIMjy, HEONIXO/IHA je oproBapajyha
npunpeMa cay>k6eHuka 3a jaBHe HabGaBke. bes opromapajyher smama 3a
cripoBobeme CTyaMje M3BOJ/BMBOCTY, IPUKYIUbalbe HEOIXONHMX ITOfaTaKa
paay IpyMeHe KpUTepMjyMa eKOHOMCKM HajIIOBO/bHMja IIOHYAA YCIIEIIHOCT
IpyMeHe MapTHEPCTBAa 3a MHOBALW]y je Ha HUCKOM HuBoOy. C TUM y BesH,
HEOIIXO/IHO je YHAIIPe[UTH CUCTEM IIpaBa UHTEIEKTyalHe CBOjUHe, ajIii U 0~
CTYIaK 3aLITUTe jep y cynpoTHOM 6mhe oTexxaHo yK/byunTu mpenyseha ma
Y4eCTBYjy Y MapTHEPCTBY 3a MHOBALH]Y.
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Industry of Serbia

STATE AID AND PUBLIC PROCUREMENT- TWO
APPROACHES FOR FOSTERING INNOVATION

Summary

Innovation as a procedure for upgrading a product, service or works rep-
resents one of the key elements for economic growth, but also for competitive-
ness of state’s economy. One way for fostering innovation is state aid program.
European Commission in 2014 has adopted rules which define how Member
States can through state aid support activities focused on research, develop-
ment and innovation. On other hand, fostering innovation can be also achieved
through public procurement. In that particular case innovative public procure-
ment is implemented, or as it is in the Directive 2014/24/EU defined - innova-
tion partnership which represents a new way of conducting public procurement
procedure. Both approaches are equally important, but there are advantages
and disadvantages for each approach. This analysis has the task of better un-
derstanding of the EU regulation on state aid for research, development and
innovation as well as how innovation partnership contributes to development of
innovation and on which aspects attention should be during the implementa-
tion in practice.

Key words: innovation, state aid, public procurement, EU law, Serbia.
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YIIYTCTBO 3A AYTOPE

Ynanak He 61 Tpebaso na 6yme ny>xu of 16 ctpaHa of 28 penosa ca 66
3HAKOBa y pexny, ofHOCHO 28.800 3HaKOBa, (1)OHT Times New Roman 12.

YraHak Ha CPIICKOM je3MKy Tpeba ma 6yme mucaH hupummnmom, ocum
CTPAaHMX pe4yl U pedyy Ha JaTMHCKOM je3UKY, Koje ce MUY JIATUHUIIOM U
Kyp3nBOM (KOCI/IM CJI1I0BMMa, OOJHOCHO I/ITaTII/IK).

UYnanak Mopa fa Ha IOYETKY Cafip>KU pe3yMe, Ca OCHOBHOM CaJpKu-
HOM U pe3ynTaTuMa pajia, Kao U K/by4yHe Peuyt Ha CPIICKOM je3UKY, a Ha Kpajy
Takobe pesuMe 1 K/by4He peuy Ha €HITIECKOM je3auKy. Pesume mMoxe fja mma
HajBuIIe 15 pefoBa, HOK K/byYHUX peun MoXKe fa Oyze HajBuILe cefaM.

Hacnos uynaHka ce muile Ha CpefVHU, BeIUKMUM ciaoBuMa. Hacmosu
YHyTap WIaHKa MOpajy fa umajy cinenehn ¢popmar.

1) IIpsu Huso Hacnoséa — Ha CpefVHN; HyMepauuja: puMcKu 6poj (HIp.
L, II, III, uTA.); IpBO CIIOBO BETMKO, a OCTajIa Maja.

2) [pyiu Hueo Hacnosa — Ha CpefVHY; HyMepaluja: apancku 6poj ca
tauykoM (Hmp. 1., 2., 3., UTA.); IPBO CITOBO BEMMKO, & OCTajIa Masa.

3) Tpehu nuso Hacnoséa — Ha CpefyHM; Kyp3uB (Koca C/I0Ba, UTA/NK);
HyMepalyja: Majio CJI0BO a3byke ca 3aTBOPEHOM 3arpajioM (HIIp.
a), 6), B), UTH.); IPBO CIOBO BEJIMKO, @ OCTa/Ia MaJja.

4) Yeinspitiu HUB0 HACTIO64 — HA CPEVIHY; HYMepaluja: aparcku 6poj
ca 3aTBOpeHOM 3arpazioM (Hmp. 1), 2), 3), UTH.); IPBO CTOBO BETUKO
a ocTasa Maja.
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Hpumep:

I Ilojam
1. Tepmunonoruja
a) Tepmunonoiuja y yiopegrnom tipasy

1) Hemauko npaso

YaHak ce Ipefaje y eIeKTPOHCKOM OO/IUKY.

Pepaxnuja yacommca 3afijp>kaBa IIPaBo Ja YIaHAK IPUIATOAM jefVH-
CTBEHMM CTaHAapAUMa ypehuBama U NpaBOMMCHUM IIPAaBUINMA CPIICKOT U
€HITIECKOT je3VKa.

ITPABUIA ODUTUPAIHBA

1. Kibure

a) Kmure ce nutnpajy Ha cnegehn Haumn:
uMe ayTopa, IIpe3uMe ayTopa, HAac/IoB Jiefla HaBeJleH Kyp3MBOM, €BEHTY-
aJTHO pefHM Opoj M3Jama, MeCTO U3Jamba, TOIMHA U3/ama, Opoj cTpaHe.
IIpumep: Mupxo Bacmmesnh, Tpiosuncko fipaso, 9. mspmame, beorpap,
2006, 100.
Roy Goode, Commercial Law, 3rd edition, London, 2004, 429.

6) Kapa ce umtupa Kbura Bullle ayTOpa, HUXOBA VIMEHA U Ipe3uMeHa ce
pasnBajajy 3apesoMm.
Ipumep: paruma CnujerraeBnh, Cnobonan Crnacuh, Komenitiap 3axkona
o cieuajHom dociiyixy, beorpan, 2006, 67.
Hubert de Vauplane, Jean-Pierre Bornet, Droit des marchés
financiers, 3° édition, Paris, 2001, 243.

B) Kmura kojy je Heko nulie IpUpeRIo Kao ypeaHNUK ce LUTUPA TaKO LITO
Ce HaKOH IeTOBOT MIMEHa U IIpe3uMeHa y 3arpajil HaBOAY O3HaKa ,ypef-
HUK“ i ckpahennia ,,yp., ogHOCHO ofroBapajyha osHaka Ha je3uky Ha
KOM je Kibura objaB/beHa.

IIpumep: Mupko BacupeBnh (ypepuux), Axyuonapcka gpywiniéa, bepse
u axuuje, beorpag, 2006, 27.
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r)

1)

6)

B)

Fidelis Oditah (editor), The Future for the Global Securities Mar-
ket, Oxford, 1996, 74.

Heinz-Dieter Assmann, Rolf A. Schiitze (Hrsg.), Handbuch des
Kapitalanlagerechts, Miinchen, 1990, 55.

Kama ce mmrupa jemHa kmura opnpeheHor ayTopa, Kop ITOHOB/BEHOT
LUTHpama Ce HaBOAY IIPBO C/I0OBO MMEHA ca TauKOM I Ipe3lMe, HAKOH
yera ce jjofiaje 6poj cTpaHe.
IIpumep: M. Bacumesuh, 102.

R. Goode, 431.

Kaza ce nuTypa Bullle KBUTa UCTOT ayTOPa, KOJ, IIOHOB/bEHOT LIUTHPaha
ce HaBOAIM IIPBO C/IOBO MIMEHA Ca TAaYKOM U IIpe3yuMe, IOTOM Ce Y 3arpajn
CTaB/ba TOAVHA M3Jaba, M Haj3as Opoj cTpaHe.

IIpumep: H. Joanosuh (2010), 107.

2. Ynannn

YnaHum ce untupajy Ha cnegehy Haumh:
VIMe ayTopa, IIpesyMe ayTopa, OTBOPEH) HABOJHMUIIM, Ha3UB YIaHKA, 3a-
TBOPEHV HaBOJHMIY, Ha3/B YacOINca Kyp3uBOM, OpOj 11 TOIMHA M3/amba,
6poj cTpate.
IIpumep: 3opan Apcuh, ,Ydemhe y CKyNIITMHM aKI[MOHapCKOT ApPY-
wtBa‘, IIpaso u upuspega, 6p. 1-4/2005, 23.
Klaus J. Hopt, ,,Aktionérskreis und Vorstandsneutralitit®, Zeit-
schrift fiir Unternehmens- und Gesellschaftsrecht, Nr. 4/1993, 535.

Kaga ce umrupa wiaHak BUIIe ayTOpa, HIUXOBA MMeHa U Ipe3VMeHa ce

pasfiBajajy sapesoMm.

IIpumep: bouiko Kuskosuh, Karapuna Bewosuh, ,Kamurer xopmopa-
TMBHOT yIIpaB/batba ¥ TPXKUIITE KOPIIOpAaTHBHE KOHTPOJIE V yC-
noBuMa Tpansuuje’, IIpaso u upuspega, 6p. 1-4/2005, 43.
Michael C. Jensen, William H. Meckling, ,,Theory of the Firm:
Managerial Behavior, Agency Costs and Ownership Stucture®,
Journal of Financial Economics, Vol. 3, 1976, 307.

Pan, ogHOCHO YnaHak 06jaB/beH Y OKBUPY 300pHMKA pafoBa UM KIBUTE,
KOjy je HEKO APYTO JINIie IPUPERUIO KAa0 YPeSHNUK, Ce UUTUpa Ha crnefehu
Ha4MH:

MMe ayTopa, IpesyuMe ayTopa, OTBOPEHV HABOSHMIM, HA3MB UIAHKA,
3aTBOPEH) HABOJHUIM, Ha3UB 300pHMKA PajjoBa, OMHOCHO KIbUTE KYp-
3MBOM, Yy 3arpajm O3HaKa ,ypemHMk  mmm ,yp.“ (.editor mwm ,ed.”),
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r)

1)

b)

6)

»PENAKTOP", U C/I. M MIMe U IIpe3VMe ypefHMKA, eBeHTYaTHO pefHu Opoj
U3Jlamka, MeCTO M3/ama, TOAMHA U3fjama, Opoj cTpaHe.

IIpumep: Hebojma JoBanosuh, ,OTBapame U 3aTBapame IPUBPEHUX
npywrasa“, Akyuonapcka gpywiniea, bepse u axkyuje (ypemHUK
Mwpxko Bacupesuh), beorpan, 2006, 307.

Roy Goode, ,The Nature and Transfer of Rights in Dematerialised
and Immobilised Securities®, The Future for the Global Securities
Market (ed. Fidelis Oditah), Oxford, 1996, 110.

Kaga ce murupa jemaH wiaHak ofpeheHor ayTopa, KOX MOHOB/BEHOT
LIUTHparba ce HaBOAM IIPBO CTOBO MMEHA Ca TauYKOM U Ipe3NMe, a IOTOM
6poj cTpaHe.

IIpumep: B. Pagosuh, 164.

Kapa ce uuTupa Bullle 41aHaKa MCTOT ayTOpa, KOJ, TIOHOB/bEHOT IUTHPaha
ce HaBOJY IIPBO C/IOBO MIMEHA Ca TAYKOM M IIPE3VUME, IIOTOM CE y 3arpaju
CTaB/ba TOAMHA V3Jjamha, U Haj3aj Opoj cTpaHe.

IIpumep: B. Pagosuh (2014), 184.

Y cny4ajy ma y MCTOj TOOMHM ayTOP MMa BUILE PafjoBa KOju ce LUTUPAjy,
y3 TOAVHY M3[ama ce Hofaje IATMHUYHO C/IOBO 4, b, ¢, d, utA. nmpema pe-
TOC/Ieny LUTHpamka TUX pajoBa, HAKOH 4Yera ciefy 6poj cTpaHe.

IIpumep: V1. Jaukosen (1995a), 16.

3. IIponicn

[Tpomucu ce uuTMpajy Ha cnefehn HaumH:

IyH Ha3MB IIPOIMINCA, IIACM/IO y KOMe je MpOmNC 00jaB/beH KYp3UBOM,

6poj rmacuna u rofuHa o6jaB/pyBamka, cKkpaheHnia wi., CT., Ta4., OHOCHO

nap. u 6poj oxpenbe.

IIpumep: 3akoH O IpuUBpegHUM ApymITBUMA, Crymberu inacnuk PC, 6p.
36/2011, 99/2011, 83/2014, 5/2015, un. 15.

Axo he HaBefieHV 3aKOH IIOHOBO OMTY LIUTHUPAH Y PaAy, IPUINKOM IIPBOT

LUTHpama ce Ioc/Ie HasuBa Ipomnyca HaBoay ckpahennua mox xojom he

Cce OH Jla/be N0jaB/bUBATH.

IIpumep: 3axon o mwiatHuM ycayrama — 3I1Y, Caymbenu inacuux PC, 6p.
139/2014, un. 4 crt. 2.
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B)

hi9)

a)

6)

YnaH, cTaB U TayKa [poIyca O3HaYaBa ce ckpaheHumama 4., CT. ¥ Tad., a
naparpad ckpahenniiom map.
IIpumep: 4n. 24 ct. 1 Tau. 5 win map. 14.

[TpnnnKoM IIOHOB/BEHOT LIUTHPaba ofpeheHor mpomnca HaBOAY Ce BeroB
IIyH Ha3WuB, OGHOCHO CKpaheHMIa yBefjeHa IPWINKOM HPBOT LIUTHPAb,
ckpahenuna 4., ct., Ta4y. win nap. u 6poj onpende.

ITpumep: 3aKOH O MPUBPESHNUM APYLITBUMA, L. 7.
3ITY, un. 25.

ITponvcy Ha CTpaHOM je3UKy ce IIMTHUPajy Ha ciaefehn Haumh:

IIyH HasMB IPOIVCA NpeBefieH Ha CPIICKM je3UK, FOAMHa 00jaB/blBamba,
OJIHOCHO YCBajaiba, OTBOPEHA 3arpajia, IyH Ha3MB IPOINCA Ha OPUTMHATI-
HOM je3MKy Kyp3MBOM, eBeHTYaTHO cKpaheHnIja oy xojom he ce mpormuc
lla/be II0jaB/bUBATH, 3aTBOPEHA 3arpaja, cKpaheHuma Wi, CT., Tad. Win
nap. u 6poj oppenbe.
IIpumep: Hemauku TproBauky 3akoHuk us 1897. rogmue (Handelsgesetz-
buch), map. 29.
6purancku Kommanmjckm 3akon us 2006. rogyuue (Companies
Act; nampe y ¢pycHorama: CA), 4. 67.

4. VIsBopu ca MHTepHETa

l3Bopu ca mHTepHeTa ce NUTUPAjy Ha crefehn HaumH:

¥Me M IIpesyMe ayTopa, OMHOCHO OpraHysaluje Koja je IpUIIpeMuIa

TEKCT, Ha3UB TEKCT4a, €BEHTYa/IHO MeCTO U TOiMHA 00jaB/bMBamba, afpeca

MHTEpPHET CTPaHMIle Kyp3UBOM, JaTyM IIPUCTYIIA CTPAaHMULY, ¥ 6poj cTpa-

He.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, Brussels, 2001, gocrym-
HO Ha afpecu: http://ec.europa.eu/internal_market/financial-
markets/docs/clearing/first_giovannini_report_en.pdf, 21.10.2008,
18.

IIpunukoM HOHOB/BEHOT LUTHpama M3BOpa ca VIHTepHeTa HaBogu ce
IIPBO C/IOBO MMEHA ayTopa Ca Ta4YKOM I IIpe3uMe ayTopa, OFHOCHO Ha3UB
opraHmsanuje Koja je mpuIpeMuIa TeKCT, Ha3uB TeKCTa U Opoj cTpaHe.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, 6.
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